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PART  TWO 


1427, 1428        (11«8) 


OBLIGATIONS— HOIV    INCURRED. 


[Dlv.  Ill,  Pt.  I. 


Part  I. 

II. 

III. 

IV. 


DIVISION   THIRD. 

Obugations  in  General,  §§  1427-1543. 
Contracts,  §§1549-1701. 
Obligations  Imposed  by  Law,  §§  1708-1715. 
Obugations  Arising  from  Particular  TRANSAcnoNfi^ 
§§  1721-3268. 


Title  I. 

II. 

III. 

IV. 


PART    I. 

OBLIGATIONS   IN   GENERAL. 

Definition  of  Obugations,  §  §  1427, 1428. 
Interpretation  of  Obligations,  §§  1429-145L 
Transfer  of  Obligations,  §§  1457-1468. 
Extinction  of  Obligations,  §§  1473-1543. 


S  1427.    Obligation,  what. 


TITLE    I. 

DEFINITION   OF   OBLIGATIONS. 

§  1428.     How  incurred  and  enforced. 


§  1427.    OBLIGATION,  WHAT.    An  obligation  is  a  legal  duty,  by  which  a  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing. 

History:     Enacted  March  21,  1872. 

Applied,    cited,    construed,    referred    to,    etc.,  Same — Dnmasea  for  breflch  of  compensation 

in:    Wood   vs.    Franks,    56    Cal.    217,    218    (con-  for  all  detriment  permahently  caused. — Wood 

Btrued  with  other  sections).  vs.  Franks,  supra. 

Obliaratlon.— See  5  1428  post. 

§1428.    HOW   INCURRED   AND   ENFORCED.     An    obligation    arises    either 
from: 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

An  obligation  arising  from  operation  of  law  may  be  enforced  in  the  manner 
provided  by  law  or  by  civil  action  or  proceeding. 

History:     Enacted  March  21,  1872;   amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  239. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,3.  Legislature   has   no   power   to   impair   con- 
tracts. 

4.  Obligation — From  operation  of  law. 

5.  Same — To  make  reparation. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
VERRED  TO,  etc.,  in:  Wood  vs.  Franks,  56 
Cal.  21V,  218  (construed  with  other  sections). 

2.  LEGISLATURE  NO  POWER  TO  AliTER, 
IMPAIR,  OR  DESTROY  obligation  of  contracts. 
—Dewey  vs.  Lambler,  7  Cal.  347,  348.  See 
Welch  vs.  Sullivan.  8  Cal.  165,  201;  Cohen  vs. 
Davis,  20  Cal.  187,  195;  White  vs.  Moses,  21  Cal. 
34,  41;  Scott  vs.  Dyer,  54  Cal.  430,  433,  434. 


3.  Has  power  to  vary  contracts  between  In- 
dividuals and  state. — Myers  vs.  English,  9  Cal. 
341,  351;  Cohen  vs.  Wright,  22  Cal.  293,  320. 
See,  however,  McCauley  vs.  Brooks.  16  Cal.  11, 
30;  Beaudry  vs.  Valdez,  32  Cal.  269,  278. 

4.  OBLIGATION     FROM     OPERATION      OF 

LAW  and  breach  thereof  gives  party  injured 
right  of  action  for  compensation  for  all  detri- 
ment approximately  caused  by  breach. — Wood 
vs.  Franks,  56  Cal.  217,  218;  Bancroft  vs.  Ban- 
croft, 110  Cal.  374,  386,  42  Pac.  Rep.  896. 

5.  To  make  reparation  imposed  by  law  up- 
on one  who  has  Injured  another,  and  action 
for  damages  Is  based. — Miller  vs.  Kern  Co.  L. 
Co.,  134  Cal.  586,  588,  66  Pac.  Rep.  856. 


«U.ll««hikl9lI.l  mBRFBIBTATIOir    OF    OBLiaATIOirS'-RVUBS.     (llt»>  H  14a»»14M 

TITLE   n. 

INTBRPBBTATION  OP  OBLIGATIONa 
CSiaptar    L    Gsnebal  BuiiBs  or  Intxrpbbtation,  S  1420. 

II.     JOIKT  OB  SevKBAL  OBLIGATIONS,  SS  1430-148S. 
m.     OONDinONAL  Obugations,  SS  1484-1442. 
lY.    Altebnativb  Obugations,  SS  1448-1451, 

C3HAPTER  L 

GENBRAX.   RULES    OF    INTERPRETATION. 
S  1429.    General  rules. 

§  1429.  GENERAL  BTTLES.  The  rules  which  goyern  the  interpretation  of  con- 
tracts are  prescribed  by  part  two  of  this  division.  Other  obligations  are  interpreted 
by  the  same  rules  by  which  statutes  of  a  similar  natui'C  are  interpreted. 

History:     Enacted  March  21,  1872. 

CoMJBlaaloBem*  note  appended  to  this  section  sential  nature.     Contracts  are  interpreted  by 

says:     '^Obligrations  may  be  divided  into  three  rules  which   differ  materiaUy  from   the  rules 

classes,   arisingr   respectively   out   of   contract,  soverninflr  the  interpretation  of  statutes,  and 

common  law,  or  statute.    Those  which  are  Im-  the  two  sets  of  rules,  therefore,  could  not  be 

posed  by  the  common  law  explain  themselves,  well  united  in  one  chapter.** 
their  interpretation  beinv  a  part  of  their  es- 

CHAPTER  n. 

JOINT    OR   SEVERAL    OBLIGATIONa 

S  1480.    Obligations,  Joint  or  several,  etc.  ( 1482.    Contribution  between  joint  parties. 

§1431.    When  joint 

§  1430.  OBLIOATIONS,  JOINT  OB  SEVERAL,  ETC.  An  obligation  imposed 
upon  several  persons,  or  a  right  created  in  favor  of  several  persons,  may  be: 

1.  Joint; 

2.  Several;  or, 

3.  Joint  and  severaL 

History;     Enacted  March  21^  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc.  a*    Bvidcaoe  miist  be  direct  to  make  an  ob» 

2.  Evidence— Requisites  of.  ligation  Joint  on  its  face.  Joint  and  several. — 

1.    Applied,  dted,  ectmed,  referred  tc,  etc.       J^™^"!®^  f*"^  7"  ^^'"^  "*  S^*^  "^  "»• 

in:     Harrison  vs.  Mccormick  «9  CaL  616.  620.       i^  ^*\^TJ    k''/^"^*.  ^??  Jf?*^*"*  ^^'^ 
11  Pac.  Rep.  466  (applied);  Farmers'  Ex.  Bank      ▼■•  *^«ck.  ii  ^aro.  in.  t.)  644,  «47. 

XX    x-au.   xvcp.   io«    ^ayyiicu/,   r^rmoro    xs^x.   x>axi&  g^^  ^^^  ^  ^^^^   ^^^^   ^^^^^    ^^^^^^    Wherein   thC 


TS.  Morse,  129  Cal.  289,  241,  248.  61  Pac.  Rep. 
1088  (construed  and  applied). 


au thorites  are  fully  collected. 


§  1431.  WHEN  JOINT.  An  obligation  imposed  upon  several  persons,  or  a  right 
created  in  favor  of  several  persons,  is  presumed  to  be  joint,  and  not  several,  except 
in  the  special  cases  mentioned  in  the  title  on  the  interpretation  of  contracts.  This 
presumption,  in  the  case  of  a  right,  can  be  overcome  only  by  express  words  to  the 
contrary. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  6.  Equitable  relief — ^When  denied. 

2.  Co-debtors.  7.  Evidence  showing  knowledge  or  eonsent. 
8.  CoDstmed  as  referring  to  relation  between          8, 9.  Husband    and    wife — Medical    ierviee»— 

parties.  Wife's  antenuptial  debts. 

4.  Death  of  joint  obligor.  10.  Interest  of  deceased  obligee  not  extis- 

5.  Election  to  proceed  against  obligors.  guished. 

C.  C— 74 
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IDlT.  III»Pt.I. 


11-17.  Joint  Uability—When  eziBti. 

18.  Same— Maker  and  indorser. 

19.  Joint  obligees — Action  vesta  in  snrvivor. 

20.  Obligation  in  form  joint  so  treated. 

El,  22.  Bef ormation  bj     eourt     not     effected — 
Fraud. 
28.  BepresentatiTes — Of  deceased  maker  not 

liable. 
24.  Same — Of  deceased  obligee  not  liable. 
25,  26.  Same — Of  deceased  surety  not  liable. 
27.  Sam&— Of     deceased    obligor    liable    in 
equity. 
28,29.  Sureties    jointly     liable — ^Under     appeal 
bond. 
80.  Variation  of  instrument — ^Eifect. 

1.  APPIilBD,  CrrSSD,  COlfSTRUBD,  RES- 
FBRRED  TO,  etc.,  in:  Harrison  vs.  McCor- 
mick,  69  Cal.  616«  620,  11  Pac.  Rep.  466  (ap- 
plied); Denigran  vs.  San  Francisco  Sav.  Union, 
127  C^l.  142.  160.  78  Am.  St.  Rep.  35,  42.  69 
Pac.  Rep.  390  (cited);  Farmers'  Ex.  Bank  vs. 
Morse,  129  Cal.  289,  248,  61  Pac.  Rep.  1088 
(cited) ;  Leonard  vs.  Leonard  (Cal.  Deo.  26, 
1902).  70  Pac.  Rep.  1071  (construed  with  other 
sections);  Oummer  vs.  Malrs,  140  Cal.  635.  687, 
74  Pac.  Rep.  26  (cited). 

9.  Co-debtom, — as  to,  see  par.  18  this  note. 
'  8.  CONSTRUEJD  AS  REFERRING  TO  THE! 
RBLATIOlf  BBTliVEBlf  THE!  PARTIES, 
merely,  in  whose  favor  rierht  is  created  and 
as  correlative  to  obligration  incurred  by  par- 
ties against  whom  rierht  exists,  but  not  as 
purporting  to  determine  interest  of  parties  in 
whose  favor  right  exists  as  between  them- 
selves.— Denigan  vs.  San  Francisco  Sav.  Union, 
127  Cal.  142,  160.  78  Am.  St.  Rep.  36.  69  Pae. 
Rep.  390. 

4.  DEATH  OF  ONE  OF  TWO  JOINT  OBLI- 
GORS extinguishes  debt  against  his  repre- 
sentatives, and  survivor  is  alone  charged. — 
Bradley  vs.  Burwell.  8  Den.  (N.  T.)  61,  66; 
Pickersgill  vs.  Lahens.  82  U.  S.  (16  Wall.)  140, 
bk.    21    L.   ed.   119. 

5.  ELECTION  TO  PROCEED  AGAINST  OB- 
LIGORS JOINTLY  bars  obligee's  right  to 
equity  against  estate  of  deceased  oblIgor.-7- 
United  States  vs.  Price.  60  U.  S.  (9  How.)  88. 
92,  bk,  13  L.  ed.  66. 

6.  E<iUITY  ^iriLL  NOT  IN  GENERAL  AF- 
FORD RELIEF  where  remedy  at  law  is  gone, 
for  it  is  not  principle  of  equity  that  every 
Joint  covenant  shall  be  treated  as  if  it  were 
Joint  and  several. — Pickersgill  vs.  Lahens,  88 
U.  S.  (15  Wall.)  140,  bk.  21  L.  ed.  119;  Bradley 
vs.  Burwell,  3  Den.  (N.  T.)  61.  65. 

,7.  EVIDENCE  SHOWING  MONEY  BOR- 
ROWED W^ITH  KNOW^LEDGE  AND  CONSENT 

of  defendants,  to  pay  their  note  to  third  party, 
shows  Joint  liability. — Leonard  vs.  Leonard 
(Cal.  Dec.  26,  1902),  70  Pac.  Rep.  1071.  1072. 

'    8.     HUSBAND  AND  WIFE  JOINTLY  LIABLE 

in  action  to  recover  amount  of  medical  services 
rendered  to  husband*  as  family  expense,  under 
Iowa  statutes. — Murdy  vs.  Skyles.  101  Iowa  649, 
68  Am.  St.  Rep.  411,  70  N.  W.  Rep.  714.  See 
Smedley  vs.  Felt,  41  Iowa  588,  43  Id.  607;  Schra- 
der  vs.  Hoover,  80  Iowa  248,  46  N.  W.  Rep.  734. 

9.  Not  Jointly  lUble  for  wife's  debts  con- 
tracted before  marriage.— Po /vers  v.  Southgate, 
16  Vt.  471,  40  Am.  Dec.  691. 


!«.  INTEREST  OF  DECEASED  OBLIGED 
OR  PROMISEE  not  extinguished  by  his  death, 
but  survivor  holds  as  trustee,  to  extent  of  de- 
ceased's interest. — Denigan  vs.  San  Francisco 
Sav.  Union,  127  Cal.  142.  160,  69  Pac.  Rep.  390, 
78  Am.  St.  Rep.  36;  Mulcahey  vs.  Emigrant 
Indst.  Sav.  Bank,  89  N.  T.  <86. 

IL  JOINT,  NOT  INDIVIDUAL  OR  8EPA- 
RATBy  LIABILITY  exists  where  several  per- 
sons contract  together  with  same  parties  for 
one  and  same  act,  in  absence  of  any  words  to 
show  that  distinct  as  well  as  entire  liability 
is  intended  to  fasten  upon  promisors. — Har- 
rison vs.  McCormick,  69  Cal.  616,  620.  11  Pac. 
Rep.  466;  Farmers'  Ex.  Bank  vs.  Morse,  129  Cal. 
239.  243,  61  Pac.  Rep.  1088. 

U.  DistlBiTiilelied  I  Gummer  vs.  Mairs,  140 
Cal.  636.  637,  638.  74  Pac.  Rep.  86. 

IS.  Shown  by  asre^meBt  to  pay  amount 
due  on  note  made  with  parties'  knowledge 
and  consent  or  by  agreement  to  repay  party 
paying  same. — ^Leonard  Vs.  Leonard  (Cal.  Dea 
26,  1902).  70  Pac  Rep.  1071,  1072. 

14.  To  repay  ezlstSy  whea. — Where  two  par- 
ties receive  money  for  their  Joint  benefit  and 
divide  between  them  on  contract  to  sell  prop- 
erty to  which  they  have  no  title. — Dashaway 
Assoc,  vs.  Rogers.  79  Cal.  211,  212,  218,  21  Pac. 
Rep.  742. 

18.  Same — On  vadertaklBv  by  swetlea  when 
no  words  express  several  liability. — Clark  vs. 
Sullivan,  2  N.  D.  103,  104.  49  N.  W.  Rep.  416. 
18  L.  R.  A  233. 

16*  Promise  expressed  by  sinintlar  proBoun 
*1,**  and  intention  of  signers  to  become  joint 
and  several  original  makers  Is  uncontradicted 
by  anything  on  face  of  note,  it  will  be  con- 
strued as  Joint  and  several. — Monson  vs. 
Drakeley,  40  Conn.  662,  16  Am.  Rep.  74;  Wallace 
vs.  Jewell,  21  Ohio  St  163.  8  Am.  Rep.  48. 

17.  Promise  to  pay  purchaiie  moaey  under 
contract  for  real  estate.  Joint  and  several. — 
Gummer  vs.  Mairs,  140  Cal.  636,  637,  74  Pac. 
Rep.  86. 

18.  Maker  and  lAdorser  of  note  not  co- 
debtors. — Ga.  Hunter  vs.  Robinson,  30  Oa.  479; 
Dean  vs.  Munroe,  32  Oa.  28.  III.  Dunnigan  vs. 
Stevens,  122  111.  896.  8  Am.  St.  Rep.  496,  13  N« 
E.  Rep.  661.  Ind.  Hunt  vs.  Standart,  16  Ind. 
33.  36,  77  Am.  Dec.  79.  La.  Trabue  vs.  Short, 
18  La.  Ann.  257.  Me.  Gardiner  vs.  Nutting,  5 
Me.  140,  17  Am.  Dec.  211.  Mo.  Maddox  vs.  Dun- 
can, 143  Mo.  613,  65  Am.  St.  Rep.  678,  45  S.  W. 
Rep.  688,  41  L.  R.  A.  681.  N.  Y.  Trimble  vs. 
Thome,  16  John.  152.  8  Am.  Dec.  302;  Aymar  vn. 
Sheldon,  12  Wend.  439.  27  Am.  Dec.  187.  N.  C. 
Le  Due  vs.  Butler,  112  N.  C.  458.  17  S.  E.  Rep. 
428. 

10.  JOINT  OBLIGEES— Right  of  action  on 
bond  or  promise  for  payment  of  money  vests. 
on  death  of  one.  in  survivor. — Denigan  vs.  San 
Francisco  Sav.  Union.  127  Cal.  142,  160,  78  Am. 
St.  Rep.  85,  69  Pac.  Rep.  890. 

ao.  Obligation  in  form  Joint  must  be  so 
treated,  unless  there  is  direct  proof,  or  there 
are  facts  warranting  the  inference  that  parties 
intended  it  should  be  Joint  and  several. — 
Farmers'  Ex.  Bank  vs.  Morse,  129  Cal.  239.  242, 
61  Pac.  Rep.  1088;  citing  and  applying  Yorka 
vs.  Peck.  14  Barb.  (N.  Y.)  644.  647. 
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SI.  RBFORMATIOir  OR  TARIATIONrOF  IN- 
STRUBIEXT  BY  COUIlTy  by  makingr  It  severaJ 
as  well  as  Joint,  not  efCected  unless  there  is 
either  Independent  testimony,  or-  nature  of 
transaction  itself  shows  that  parties  concerned 
Intended  to  create  separate  as  well  as  Joint 
TiabiIIty.~PIckers?!ll  vs.  I>ahens,  82  U.  S.  (16 
Wall.)  140.  bk.  21  L.  ed.  1181. 

tt.     Thronirlt  Xmnd^   lKBoraAoe»   or  mistake^ 

where  Joint  obligation  does  not  express  mean^ 
fng  of  parties,  it  will  be  reformed  so  as  to  con- 
form to  intention  of  parti^i^; — Pickersgill*' vs, 
Lahens.  82  U.  &  (16  Wall.)  110.  bk.  21  L.  sd: 
119.  ,       "7 

».  REPRBSENTATITBS  QF,  DBCKASBD 
BfAKER  of  note,  who  are  merely  sureties,  are 
not  liable  either  in  law  or  equity. — Getty,  ys^ 

Binsse,  49  N.  T.  386,  10^  Am.  Rep.  879. 

1  ... 

M.  ObUffc«  of  Jotat  bandy  ezeouted  by  .d»i 
ceased  under  statutory  provision.  Is  ,  not 
liable, — Pickersslll  vs.  Lahens,  82  U.  ii  (l^ 
Wall.)  140,  bk.  21  L.  ed..  119. 

16.  Of  dee«aseA  soxaty  not  llablQf  with  tur-^ 
vivingr  surety,  either  in  law  cor  equity,   upott 

nadertaldngr  conditioned  that  "we,    .-,   do 

hereby,  pursuant  to  the  statute  In  such  cases 
made  and  provided,  .undertake,'^  et<i.-^Wood  vs. 
Fisk,  88  N.  T.  246,  248,  20  Am.  Rep.  628.     See 


Dixon  vs; :  Vandenbers;  M  N.  J.  Eq.^  (8  Stew.) 
47,  49;  Clark  vs;  Sullivan,  2  N.  D.  108;  49  N.  W. 
Bep.  416,  417,  13  L.  R.  A.-  288;  Olasscopk  vs. 
jHamllton.  62  Tex.  143,  160. 

26.  Oomparei  Mays  vs.:  CocHrum,  67  Tex. 
362.  863.  .         .  1     . 

27.  Of  deceased  obligor  liable  in  equity, 
although  bond  be  J'oint  and  not  several,  on 
ferround  that-leindtnsr  to  both  creates  obligration 
In^  both  to  pay,  and  that  reasonable  presump* 
tion  is  that  partieif  int^hded  their  contract  t6 
be  Joint  and  several,-  but  thrbugh  fraud,  Ignor- 
ance, mistake,  or- want- of  skill  they  fail 'to 
iioeompllsh'  their  'obJect.T-Pickersgill  vs.  La- 
h»ns,  82  U.  a  (16  Wall.)  140,  bk.  21  I^  ed< 
X19.  - 

:  See  note  2%  Am.  0L  Hep.  814. 

28.  SURBTIBS  JOIKTI^T  LlABl^  under  un- 
dertaking bonditioned,  "we,  .:.■...,  hereby;  pur- 
suant to  statute  in  such. eases  made  and  pro- 
vided, undertake,"  etc^ — iWood  vs.  .Fisk,  68  N; 
7.  246,  248.  20  Am.  Rep.  628^ 

2n»  Jelat  liability  of  sureties  nhd^  appeal 
bond  not  Affected  by  reason  that  same  Is  given' 
in  pursuano^  of  state  statute.' — ^Wood  vs.  Fisk. 
68  N.  T.  246,  2^8,  261,  20  Am.  Rep.  528. 

80.    Tarlatlon  of  ^  tnstnimeiity — as     to,     see 

pars.  21.  22  this  note. 


§  1432.  COMTBIBiJTION  BSTWSEN  JOINT  PABTIES.  A  party  to  a  joint,  or 
j6itit  and  several  obligation,  who  satisfies  more  tha^  his  share  of  the  claim  against 
all,  may  require  a  proportionate  contribution  from  all  the  parties  joined  with  him. 

History:     Enacted  March  ^l,  1872.  i  i 

1.  Applied,  cited,  eonstrued,  referred  t^,  etc 
'   £.  AHqnot  pftrl-i-Wheii  reedyerable. 

3.  Agreement  undisclosed — ^Whenabar* 
4,5.  Construed.    '  .    r  • 

6.  Contractual  relation  mn^t  exist. 

7.  Cost  under  judgm^it  accrued. 
..   8.  County — When  not  liable.  .  . 

9.  Discharge  in  bankruptcyr^Effect  of. 
10-13.  Doctrine  of— -Foundation  and  applicatioB 
of. 
14.  Due  diligence  must  be  shown. 
15-17.  Estate  of  deceased  surety — Executors'  ae» 
counts — When  indisputable. 
18.  Expetise  of  defense  recoverable. 
19,  20.  Failure  to  use  diligence— To  plead  statute. 

21.  Indorsers  of  note — ^When  enUtled  to.  . 
22-25.  Insolvency  of  principal — Effect  of — 'When 

to  be  shown. 
26-28.  Same — Of  surety:— Effect  of.      ,  .  ! 

29.  Interest — Recoverable.     .  '      .     \ 
30-34.  Jurisdiction — In  equity  an,d  law, 
35-41.  Liability — Nature  and  extent  of. 
42, 43.  Same — Countie»-^New  and  old. 

44.  Neglect  to  resist  enforcement*— Effect  of, 

45.  Parties  must  be  co-sureties. 
46-50.  Payment — -Effect  of. 

51.  Presumption  of  equality-^oint  note. 
52, 56.  Purchasers — ^When  not  liable  to  eontriba- 
tion. 

57.  Beceipt  of  priudpal  debt— Effect  of . 

58.  Kelation  of  parties. 
69.  Bele&M  by  statute  of  fimitations! 
60.  Bepresentatives  of  deceased  surety-^oint 

bond. 
#1-79.  Bights  of  siQretie8-*~KiBifure  and  extent  of  J 


80-83.  Statute  of  limitations— Effect  of. 
84.  Voluntary  payment — Effect  of . 

1.  APPLicsb,    Cited,    construbd,    rb- 

FBRRBD  l^O,  etc.»  in  Tulare  Co.  va.  Kinse  Co., 
117  dal.  196,  202,  49  t>ac.  Rep.  8  (construed); 
State  L.  &  T.  Co.  vs.  Cochran.  130  Cal.  246,  254, 
62  Fac.  Rep.  4i56,  600  (applied  with  other  sec- 
tions); Bunker  vs.  Osborn,  132  Cal.  480.  482, 
64  Pao.  Rep.  863'  (applied);  Treat  vs.  Crai?, 
14r&  C!al.  91,  93,  67  Pac.  Rep.  7  (applied  with 
1709). 

2.  AlilCtUOT  PART  only  recOTerable  at  law 
from  oo-sutety  when  One  surety  Is  Insolvent. — 
Powell  vs.  Matthls,  4  Ired.  Li.  (N.  a)  83,  40  Am. 

Dec.  427. 

See  par.  41  this  note. 

Aa  t«  basis  of  dectrlae  of  «oatrlb«fl9a,  see 
pan  10  this  note. 

8.  AGRBBMBIVT  DITIDIHQ  AMOVIIT  be- 
tween one  and  principal,  undisclosed,  bars  that 
surety's  right  to  contribution. — McPherson  va. 
TalbQtt,  lQ.Giir&  J.  (Md.)  499,  32  Am.  Dec. 
191.   « 

Am  to  alter!i9d  note,  see  par.  60  this  note. 

4.  COBTSTRIJBD  presuppositaST  some  con- 
tractual relations  between  parties. — Tulare  Co. 
va.  KlnsTB  Co.,  117  Cal.  196,  202.  49  Pao.  Rep.  8. 

6.  Construed  with  other  sections  of  code  up- 
on question  of  relief  of  surety  by  operation 
of  statute  Of  limitations. — State  I*.  *  T.  Co.  vs. 
Cochran,  130  Cal.  246,  264,  68  Pae.  Rep.  466, 
600. 

6.     COlVTRACTUAIi    RBLATIOlf    must    exist 
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between    parties. — ^Tulare    Co.    vs.    Klngrs    Co., 
117  Cal.  Its,  202.  4t  Paa  Rop.  t. 

7.  COSTS  PAI1>  BY  SURirrY  upon  Judgment 
nffainst  him  may  be  recovered  in  contribution 
affainat  euretjr  not  dOTOlved  with  proceea. — 
Van  Winkle  va  Johnson,  11  Ores.  469,  50  Am. 
Rep.  496. 

8.  COUNTY  If  or  LIABLB  TO  CONTRIBUTB 
to  existing  indebtedness  under  act  creating  It 
from  old  county. — Tulare  Co.  va  Kinffs  Co.*  117 
Cal.  195,  202.  49  Pac  Rep.  8. 

See  para  42,  48  this  note. 
Demaadt  See  par.  87  this  note. 

«.    discharge:     in     bankruptcy     of 

SURETY  before  payment  by  his  co-surety  does 
not    prevent    contribution. — Dunn    vs.    Sparks, 

I  Ind.  397,  60  Am.  Dec.  478;  Dole  vs.  Warren, 
32  Me.  94,  52  Am.  Dec.  640. 

Contrmt  Tobias  va  Rogers,  18  N.  T.  69,  66. 

ia     DOCTRINB       OF       CONTRIBUTION       Is 

founded  upon  fixed  principles  of  Justice;  that 
parties  standing  in  equal!  Jure,  and  equality  is 
with  respect  to  them. — ^Ala.  Roberts  vs.  Adams, 
6  Port.  861,  81  Am.  Dec.  694;  White  vs.  Bank,  21 
Ala.  705,  66  Am.  Dec.  288;  Taylor  vs.  Morrison, 
26  Ala.  728,  62  Am.  Dec.  747.  Ky.  Morris  vs. 
Evans,  2  B.  Mon.  84,  86  Am.  Dec.  591. 
Mass.  McBride  vs.  Potter  Lovell  Co.,  169  Masa 
7.  61  Am.  St  Rep.  265.  47  N:  B.  Rep.  242. 
N.  H.  Henderson  va  McDuffee.  6  N.  H.  88, 
20  Am.  Dec.  557.  N.  Y.  Campbell  vs.  Mesler, 
4  John.  Ch.  335.  8  Am.  Dec.  670;  Norton 
vs.  Coons,  6  N.  Y.  ZZ.  N.  C.  Moore  va 
Moore,  4  Hawks  868,  15  Am.  Dec.  523. 
Obfo.  Russell  va  Failor.  1  Ohio  St.  827. 
6ft  Am.  Dec.  631;  Camp  vs.  Bostwick.  20  Ohio 
St.  237,  5  Am.  Rep.  669.  Ores.  Van  Winkle  vs. 
Johnson.  11  Oregr.  469,  60  Am.  Rep.  496.  S.  C. 
Bu.Tows  vs.  Carnes.  1  Des.  409,  1  Am.  Dec.  677. 
Tecc.  Casre  vs.  Foster.  6  Yerg,  261,  26  Am.  Dec 
266.  Va.  Harrison  vs.  Lane,  5  Leigrh  414,  27 
Air.  I'ec.   607. 

in.  Applies  to  those  Jolatly  liable  on  their 
own  s.ccount.  as  well  as  between  cosureties. — 
Chipman  vs.  Morrill,  20  Cal.  131.  186;  Campbell 
vs.  Mesier,  4  John.  Ch.  (N.  Y.)  834.  385.  8  Am. 
Deo.  570. 

12.  Arises  at  law  from  an  implied  promise. 
— Johnson  vs.  Harvey,  84  N.  Y.  868,  38  Am. 
Rep.  516;  Hichborn  vs.  Fletcher,  66  Me.  209. 
210,  22  Am.  Rep.  662;  Van  Winkle  vs.  Johnson. 

II  Oregr.  469,  60  Am.  Rep.  495. 

13.  Founded  upon  fact  that  one  has  over- 
paid.— Gross  vs.  Davis,  87  Tenn.  226,  10  Am. 
St.  Rep.  635,  11  S.  W.  Rep.  92. 

14.  Dve  dlllsrenoe  as  aKnlnst  principal  must 
be  shown  to  entitle  contribution  in  equity. — 
McCormack  vs.  Obannon,  8  Munf.  (Va.)  484,  S 
Am.  Dec.  609. 

See  pars.  19,  44,  48,  59  this  note. 

15.  Estate  of  deceased  sarety  liable  under 
Implied  contract  devolving  obligration  upon 
representatives. — Johnson  vs.  Harvey,  84  N. 
Y.  3G3,  366.  38  Am.  Rep.  616;  Bradley  vs.  Bur- 
well.  3  Den.  (N.  Y.)  61;  Norton  va  Coons,  8 
Den.  (N.  Y.)  130;  Aiken  vs.  Peay,  6  Strob.  L. 
(S.  C.)  16,  63  Am.  Dec.  684. 

10.     Liable    althovKh    dlschargred   by   statnto 

to  co-surety  subsequently  paying:. — Camp  vs. 
nr.^-t^vlck.  20  Ohio  St.  837,  6  Am.  Rep.  669. 


17«     BhLecvtax'a  aeeoaat  flaally   passed  vposi 

cannot  be  disputed  in  proceedlnsrs  for  contri- 
bution.— Thompson  va  Dekum,  82  Greg:.  506.  52 
Paa  Rep.  766. 

18.     BXPBNSBS  INCIJRRBD  IN  MAINTAIN*- 
INO  RBASONABLB  AND  PRUDBNT  DEFENSB 

subject  of  contribution. — Fletcher  vs.  Jackson, 
28  Vt.  681,  56  Am.  Dec.  98;  Downer  vs.  Baxter, 
30  Vt  467.  472;  Waerenseller  va  Prettyman,  7 
ni.  App.  197. 

!••     Fallore      tm      vae      ordinary      dlllseaoe 

agrainst  principal  bars  contribution  In  equity. 
—Morrison  va  Poynts,  7  Dana  (Ky.)  807,  82 
Am.  Dec.  92. 

See  pars.  14,  44,  48.  69  this  nota 

90.  To  plead  statute  of  lUaltattoas  by.  surety 
on  ffuardian  bond  does  not  defeat  contribution. 
— Jones  va  Blanton,  5  Ired.  Eq.  (N.  C.)  115,  51 
Am.  Deo.  416. 

n.     INDORSERS     OF     NOTE — ^Whe«     Joints 

are  equally  liable,  and  one  paying:  entire 
amount  Is  entitled  to  contribution  from  hia 
co-endorsers. — Bunker  vs.  Osborn,  182  Cal.  480. 
482,  64  Pac.  Rep.  868. 

23.  Inaolveacy  of  prladpal  raisea  Implied 
promise  to  pay  proportion. — Hichborn  vs. 
Fletcher,  66  Me.  210,  22  Am.  Rep.  662;  Van 
Winkle  va  Johnson.  11  Ores.  469.  60  Am.  Rep. 
495.  5  Pac  Rep.  922;  Aldricb  vs.  Aldricb.  66 
Vt.  824.  48  Am.  Rep.  791. 

23.  As  general  rule  gives  surety  rierht  to 
contribution  agralnst  co-surety. — Hichborn  vs. 
Fletcher,  66  Me.  209,  22  Am.  Rep.  662;  Burrows 
vs.  Carnes,  1  Des.  (S.  C.)  409,  1  Am.  Dec.  677; 
Caere  vs.  Foster,  5  Yergr.  (Tenn.)  261.  26  Am. 
Dec.  265. 

24.  Need  aot  be  skowa  In  action  at  law  for 
contribution  agralnst  co-surety. — ^Roberts  va 
Adams,  6  Port.  (Ala.)  361.  31  Am.  Dec.  694. 

25.  Should  be  shown  before  proceedingr  in 
equity. — Rainey  vs.  Yarboroug:h.  2  Ired.  Eq. 
(N.  C.)  249,  38  Am.  Dec.  681;  McCormack  vs. 
Obannon.  8  Munf.  (Va.)  484.  5  Am.  Dec.  609. 

2e.  INSOLVENCY  OF  SURETY  entitles 
solvent  ones  to  pro  rata  contribution  in  equity. 
— Burrougrhs  vs.  Lott,  19  Cal.  125,  126;  Smith  vs. 
Mason,  44  Neb.  610.  611,  63  N.  W.  Rep.  41;  Hen- 
derson vs.  McDufFee,  5  N.  H.  38,  20,  Am.  Dec. 
557. 

27.  Entitles  solvent  one  to  recover  aliquot 
part  only  at  law. — Smith  vs.  Mason.  44  Neb. 
610.  616.  63  N.  W.  Rep.  41  (solvent  sureties  only 
contribute);  Powell  vs.  Matthis,  4  Ired.  L.  (N. 
C.)  83,  40  Am.  Dec.  427;  Faurot  vs.  Gates,  86 
Wis.  569,  574.  67  N.  W.  Rep.  294  (may  sue 
solvent  ones  at  law). 

28.  Entitles  surety  paying:  the  whole  debt 
to  recover  his  just  proportion  from  remaining 
sureties,  aocordingr  to  number  of  those  who 
are  solvent. — Burroughs  vs.  Lett,  19  Cal.  126. 
126.  See  N.  H.  Boardman  vs.  Page,  11  N.  H. 
431;  Henderson  vs.  McDufFee,  5  N.  H.  38,  20  Am. 
Dec.  557.  8.  C.  Ferguson  vs.  Harris,  2  Bail.  L. 
397.  401;  Burrows  vs.  Carnes,  1  Des.  409,  1  Am. 
Dec.  677.  Tenn.  Cage  vs.  Foster,  5  Yerff. 
261,  26  Am.  Dec.  265.  Va.  Preston  vs.  Preston, 
4  Oratt.  88,  47  Am.  Rep.  717. 

For  fall  dlscnsalon  of  this  svbjeet,  see  mono- 
graphic note  20  Am.  Dec.  669.  662.  70  Am.  St. 
Rep.  443.  464. 
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Ml  DfTBRBST  PAID  BT  SITRIOTT  proper 
subject  for  contribution. — ^Aiken  vs.  Peay,  6 
fitrob.  L.  (8.  C.)  16,  63  Am.  Deo.  684. 

M.  JURISDICTFIOlf — In  equity  is  taken  in 
cases  of  contribution  between  parties  where 
one  bas  paid  more  than  his  Just  proportion. — 
Cbipman  vs.  Morrill,  20  Cal.  131,  136. 

31.  Based  upon  equitable  principles  of 
equality  of  burden. — Chipman  vs.  Morrill,  20 
CaL  131,  136;  Moore  vs.  Moore,  4  Hawks  (N.  C.) 
368.  16  Am.  Dec.  623. 

32.  Sureties  numerous,  and  sobie  insolvent 
or  some  dead,  equity  had  alone  adequate  and 
complete  remedy. — Chipman  vs.  Morrill.  20  Cal. 
131.  185;  Way  land  vs.  Tucker,  4  Gratt.  (Va.) 
2€7.  268,  60  Am.  Dec  76. 

9S.  At  law  based  upon  implied  promise  of 
each  surety  to  contribute  to  common  fund.— 
Chipman  vs.  Morrill,  20  Cal.  131,  185;  Campbell 
▼8.  Mesier,  4  John.  Ch.  (N.  Y.)  336,  339,  8  Am. 
Dec  671;  Fletcher  vs.  Grover,  11  N.  H.  368,  36 
Am.  Dec  497,  498. 

S4.  At  la'w  aad  In  equity  Is  concurrent  to 
enforce  contribution  between  sureties. — Chip- 
man  vs.  Morrill,  20  Cal.  181,  136. 

9B.  LIABILITY  OF  SURBTT  to  contribute  is 
primary,  and  not  conditional. — Taylor  vs.  Rey- 
nolds, 63  Cal.   686,  688. 

36.  Accrues  only  when  surety  pays  more 
than  share. — Taylor  vs.  Reynolds,  63  Cal.  686, 
688. 

97.  Demaad  or  notice. — Does  not  depend  up« 
on  demand  or  notice  of  satisfaction. — Taylor 
vs.  Reynolds,  53  Cal.  686.  689. 

38.  Exists  between  defendants  to  Joint  Judg- 
ment where  one  pays  without  intention  to  dis- 
charere. — Coffee  vs.  Tevis,  17  Cal.  239,  246; 
Bradbury  vs.  Barnes.  19  Cal.  120,  123. 

90.  Exlatlns  le^al  obligation  necessary  to 
create  liability. — Cochran  vs.  Walker,  82  Ky. 
220.  66  Am.  Rep.  891;  Cocke  vs.  Hoffman,  6  Lea 
(Tenn.)  105.  40  Am.  Rep.  23. 

441.  MUST  BE  FIXED  by  actual  satisfaction 
of  amount  involved  before  ultimate  liability 
of  co-surety  to  contribute. — Bell  vs.  Walsh,  7 
Cal.  84.  87. 

41.  Only  for  allqvot  part  at  law  to  co-surety 
when  one  insolvent. — Powell  vs.  Matt  his,  4 
IredL  Lu  (N.  C.)  83,  40  Am.  Dec.  427. 

See  par.  2  this  note. 

42.  Of  new  county  for  contribution  to  ex- 
istlnpT  indebtedness  does  not  exist  where  act 
constituting:  new  county  out  of  old  says  noth- 
ing as  to  division  of  liability. — Tulare  Co.  vs. 
Kings  Co.,  117  Cal.  195.  202,  49  Pac.  Rep.  8; 
Riverside  Co.  vs.  San  Bernardino  Co.,  134  Cal. 
617,  620,  66  Pac.  Rep.  788. 

43.  Old  county  extends  to  all  Indebtedness 
If  act  creating  new  county  out  of  an  old  one 
•ays  nothing  about  the  division  of  the  property 
or  liability. — Riverside  Co.  vs.  San  Bernardino 
Co.,  134  Cal.  617,  620,  66  Pac  Rep.  788. 

44.  NEGLECT  TO  RESIST  ENFORCEMENT 

of  claim  does  not  of  itself  deprive  him  of 
right  of  contribution  from  those  who  occupy 
towards  him  relation  of  co-debtors. — Treat  vs. 
Oraig,  136  Cal.  91,  93,  67  Pac  Rep.  7;  Houck 
VB.  Graham,  106  Ind.  196,  66  Am.  Rep.  727,  6 
N.  E.  Rep.  694. 


Neglect  to  plead  statvte  of  limitations  as  to 

effect  of  right  to  contribution.    See  pars.  20,  48, 
69  this  note. 
Notice. — See  pars.  37  this  note. 

46.  PARTIES   MUST  BE    CO-SITRETIESy   or 

no  right  to  contribution  exists. — ^Houck  vs. 
Graham,  106  Ind.  196,  66  Am.  Rep.  727,  6  N.  B. 
Rep.  694. 

40.  PAYMENT  OF  DEBT  entitles  surety  to 
contribution  from  co-sureties. — Henderson  vs. 
McDuffee,  6  N.  H.  38,  20  Am.  Dec.  667;  Culliford 
vs.  Walser,  168  N.  T.  66,  70  Am.  St.  Rep.  437, 
62  N.  E.  Rep.  648;  Sawyer  vs.  Lyon,  10  John. 
(N.  T.)  32;  Murray  vs.  Bogert,  14  John.  (N.  Y.) 
318,  7  Am.  Dec.  466;  Wayland  vs.  Tucker,  4 
Gratt.  (Va.)  267,  60  Am.  Dec.  76;  Robertson  vs. 
Trigg.  32  Gratt.   (Va.)  79. 

47.  A  payment  under  compulsion  of  law 
gives  right  of  contribution  against  co-surety. — 
Aldrich  vs.  Aldrich,  66  Vt.  324.  48  Am.  Rep.  791. 

48.  After  debt  has  expired  by  statute  of 
limitations,  prevents  contribution. — Cochran 
▼8.  Walker,  82  Ky.  220,  66  Am.  Rep.  891;  Cocke 
vs.  Hoffman,  6  Lea  (Tenn.)  106,  40  Am.  Rep. 
23. 

-  49.  Estate  of  deceased  surety  discharged 
by  statute  does  not  bar  right. — Camp  vs.  Bost- 
wlck,  20  Ohio  St.  337,  6  Am.  Rep.  669. 

60.  Of  altered  note,  by  co-surety,  does  not 
affect  right  of  co-sureties  signing  after,  or 
bar  the  right  of  such  surety. — Treat  vs.  Craig, 
186  Cal.  91,  93,  67  Pac.  Rep.  7;  Houck  vs.  Gra- 
ham, 106  Ind.  196,  66  Am.  Rep.  727,  6  N.  B.  F.ep. 
694. 

51.  PRESUMPTION  that  parties  are  equally 
liable  arises  from  fact  that  parties  Jointly  in- 
dorsed note. — Bunker  vs.  Osborn.  132  C&!.  430, 
482,  64  Pac.  Rep.  863. 

B3.  PURCHASERS  OF  ESTATE  not  CTi titled 
to  action  in  assumpsit  for  contribution  ari..Jng 
by  implication  of  law  where  there  Is  no  ex- 
press promise  to  pay. — ^Nailer  vs.  Stanlsy,  10 
Serg.  &  R.  (Pa.)  460,  13  Am.  Dec.  691.  693. 

68.  Mortgnger  Jointly  liable  for  deflclency 
of  Judgment  against  mortgager  and  h's 
grantees. — Treat  vs.  Craig,  136  Cal.  91.  93,  67 
Pac  Rep.  7. 

54.  Of  mortgaged  premises  not  compelled 
to  contribute  before  mortgager  holding  por- 
tion of  estate  has  first  subjected  his  estate  to 
entire  debt,  and.  If  portion  held  discharges  de- 
mand,  purchasers  are  clear;  but  If  not.  they 
must  contribute  proportionately. — ^Morrison  vs. 
Beckwith.  4  T.  B.  Mon.  (Ky.)  73,  16  Am.  Dec. 
136. 

55.  Of   different    parcele — From     mortgager 

bound  to  contribute  only  in  proportion  to  value 
at  the  date  of  mortgage  which  binds  every 
part  of  land  it  covers,  and  each  spot  Is  subject 
to  its  operation. — Morrison  vs.  Beckwith,  4  T. 
B.  Mon.  (Ky.)  73,  16  Am.  Dec  136.  139;  Stevens 
vs.  Cooper,  1  John.  Ch.  (N.  Y.)  426,  7  Am.  Dec. 
499;  Swalne  vs.  Perlne.  6  John.  Ch.  (N.  T.)  482. 
9  Am.  Dec.  318. 

66.     From  Judgment  debtor  are  not  entitled 
to    contribution    where    lands    last    sold    were 
seized  under  execution. — Nailer  vs.  Stanley,  10. 
Serg.  &  R.  (Pa.)  460,  13  Am.  Dec  691.  696. 

As    to    contribution    between    pvrebasem    ef 
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<m«BmbCTO4  UutdJiy  see  noU  18  Am.  Dec.  696;  If 
Am.  Deo.  141. 

07.  RBCBIFT  OF  HALJT  AMOUNT  by  surety 
under  undisclosed  afirreement  bars  his  rlffht  to 
contribution. — McPherson  vs.  Talbott,  10  Olll  & 
J.  (Md.)  499,  82  Am.  Dec.  191. 

68.  Relation  of  parties  must  be  that  of  co- 
sureties.— Houck  vs.  Graham,  106  Ind.  196,  66 
Am.  Rep.  727.  6  N.  B.  Rep.  694. 

59.  RBL.EASB  BY  OPERATION  OF  STAT* 
tJTB  OF  LIMITATIONS  does  not  affect  other 
sureties. — State  Lk  &  T.  Co.  vs.  Cochran,  180 
Cal.  246,  254,  62  Pac.  Rep.  466,  600. 

eo.  RBPRESENTATIVBS  OF  DBCBASBD 
SURETTY  not  liable  to  contribution  in  Joint 
bond. — Waters'  Rep.  vs.  Riley's  Admr.,  2  Har. 
&  J.  (Md.)  306,  18  Am.  Dec.  802.  See  Jenkins 
vs.  De  Oroot,  1  Cal.  Cas.  (N.  Y.)  122. 

61.  RIGHT  TO  CONTRIBUTION  arises  from 
the  relation  created. — Way  land  vs.  Tucker,  4 
Gratt  (Va.)  267,  60  Am.  Dec.  76. 

62.  Accrues  only  when  surety  pays  more 
than  share. — Taylor  vs.  Reynolds,  68  CaL  686, 
688. 

.63.  Exists  amonfiT  those  only  who  are  sure- 
ties for  same  principal  and  bound  for  same 
debt  or  oblisration. — Monson  vs.  Drakeley.  40 
Conn.  662,  16  Am.  Rep.  74;  Snow  vs.  Brown.  100 
Ga.  117,  28  S.  E.  Rep.  77;  Thompson  vs.  Dekum, 
32  Greer.  606.  62  Pac.  Rep.  617;  Harrison  vs. 
Lane,  6  Leigrh  (Va.)  414,  27  Am.  Dec.  607. 

64.  Does  not  exist  in  every  case  of  surety- 
ship, but  only  where  relation  of  parties  is  that 
of  co-sureties. — Houck  vs.  Graham.  106  Ind. 
195,  66  Am.  Rep.  727,  6  N.  E.  Rep.  694. 

66.  Depends  upon  satisfaction  of  the  obli- 
gation.— Bell   vs.  Walsh,  7  Cal.  84,  87. 

66.  Depends  upon  establishment  of  claim 
against  Joint  obligor. — Bell  vs.  Walsh,  7  Cal. 
84,  87. 

67.  Death  of  the  party  does  not  take  away. 
— Camp  vs.  Bostwick.  20  Ohio  St.  337,  6  Am. 
Rep.  669;  Martin  vs.  Frantz.  127  Pa.  St.  889.  14 
Am.  St.  Rep.  859,  18  Atl.  Rep.  20. 

68.  Cannot  be  taken  away  by  principal. — 
Camp  vs.  Bostwick,  20  Ohio  St.  837,  5  Am.  Rep. 
669;  Martin  vs.  Frantz.  127  Pa.  St.  889,  14  Am. 
St.  Rep.  859,  18  Atl.  Rep.  20. 

69.  Cannot  be  taken  away  by  creditor. — 
Camp  vs.  Bostwick.  20  Ohio  St.  337,  5  Am.  Rep. 
669;  Martin  vs.  Frantz.  127  Pa.  St.  389,  14  Am. 
St.  Rep.  869.  18  Atl.  Rep.  20. 

70.  Fully  consummated  upon  surety's  pay- 
ing.— Wayland  vs.  Tucker,  4  Gratt  (Va.)  267. 
6*0  Am.  Dec.   76. 

71.  Between  co-sdrety  vpoa  dlffereBt  bonds 

when  they  have  a  common  principal  and  obli- 
gation is  same. — Snow  vs.  Brown.  100  Ga.  117, 
28  S.  E.  Rep.  77;  Bosley  vs.  Taylor,  6 .  Dana 
CKy.)  157.  30  Am.  Dec  677;  Armitage  vp.  Pul- 
ver.  37  N.  Y.  494,  600;  Wells  vs..  Miller,  66  V. 
T.  25C,  258;  Thompson  vs.  Dekum.  32  Oreg.  606. 
52  Pac.  Rep.  617;  Harrison  vs.  Lane,  6  Leigh 
(Va.)  414.  27  Am.  Dec.  607. 

See  monographfc  note  tO  Am.'  St  Rep.  444- 
464. 


72.  Exists  between  surety  on  different  bonds 
ffiven  in  administration  proceedings  where 
common  burden  Is  assumed  and  the  conditions 
are  the  same. — Powell  vs.  Powell,  48  Cal.  234, 
286. 

73.  Does  not  exist  on  different  bonds  when 
latter  bond  not  to  be  pursued. — Harrison  vs. 
Liane,  6  Leigh  (Va.)  414.  27  Am.  Dec.  607. 

See  monographic  note  70  Am.  St.  Rep.  443, 
462. 

74.  Extends  in  law  only  to  aliquot  part  of 
debt  from  cq-surety  where  one  is  insolvent. — 
Powell  vs.  Matthis,  4  Ired.  L.  (N.  C.)  83,  40 
Am.  Dec.  427. 

76.  As  against  each  other  at  law  not  gov- 
erned by  the  lex  loci  contractus. — ^Aldrlch  vs. 
Aldrich,  66  Vt.  324.  48  Am.  Rep.  791. 

7d.  Extends  In  equity  to  pro  rata  distribu- 
tion as  against  solvent  surety  where  one 
surety  has  become  insolvent. — Burroughs  vs. 
Lott,  19  Cal.  126.  126;  Henderson  vs.  McDuffee^ 
6  N.  H.  88.  20  Am.  Dec.  667. 

77.  Against  persons  holding  estate  subject 
to  mortgage  common  to  all. — Swaine  vs.  Pe- 
rlne.  6  John.  Ch.  (N.  Y.)  482.  9  Am.  Dec.  318. 

78.  Extends  to  benefit  of  judgment  obtained 
by  principal  against  them. — Burrows  vs. 
Carnes.  1  Des.  (S.  C.)  409.  1  Am.  Dec.  677. 

.  79.  Does  not  extend  to  surety  of  sureties. — 
Harrison  vs.  Lane,  6  Leigh  (Va.)  414,  27  Am. 
Dec.  607. 

Right  of,  when  barred. — See  pars.  20,  44,  48. 
69  this  note. 

80.  STATUTE  OF  LIMITATIONS  RUNS  be- 
tween co-sureties  from  time  that  one  pays 
debt. — Sherwood  vs.  Dunbar.  6  Cal.  68.  56;  Ex 
Preslar  vs.  Stall  worth.  37  Ala.  402;  Cochran  vs. 
Walker.  82  Ky.  220,  56  Am.  Rep.  891;  Robinson 
vs.  Jennings.  7  Bush  (Ky.)  630;  Cocke  vs.  Hoff- 
man, 6  Lea  (Tenn.)  105,  40  Am.  Rep.  23; 
Reeves  vs.  Pulliam.  7  Baxt.  (Tenn.)  119. 

81.  Does  not  run  against  surety  absent  from 
state,  and  he  is  still  liable  to  make  contribu- 
tion on  his  return  to  co-surety  who  has  paid 
debt. — Stone  vs.  Hammell.  83  Cal.  547.  652,  17 
Am.  St.  Rep.  272,  23  Pac.  Rep.  703,  8  L.  R.  A. 
426. 

82.  Cannot  take  away  right  of  surety  of 
contribution  from  co-surety. — Camp  vs.  Bost- 
wick, 20  Ohio  St.  837,  6  Am.  Rep.  669;  Martin 
vs.  Frantz.  127  Pa.  St.  389.  14  Am.  St.  Rep.  859. 
18  Atl.  Rep.   20. 

88.  Is  no  defense  in  action  for  contribution 
against  co-surety  when  principars  debt 
barred. — ^Hooper  vs.  Hooper,  81  Md.  166,  48  Am. 
St.  Rep.   496,  31  Atl.  Rep.  608. 

See  monographic  note  60  Am.  St  Rep.  201- 
210. 

'  As  to  snecesslve  pvrehasers,  see  par.  66  this 
dote. 

Surety's  discharge  In  bankrvpteyy — as  to 
effect,  see  par.  9  this  note. 

Undisclosed  agreement  between  principal  and 
surety,  see  par.  8  this  note. 

84.  VOLUNTARY  PAYMENT  by  surety  un- 
der no  general  oblfgatton  gives  no  right  to 
contribution. — Aldrich  vs.  Aldrich,  66  Vt.  824, 
4t  Am.  Rep.  791. 
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CONDITIONAL.   OBLJGATIONa 


{1434.  Obligatioii,  when  eonditioxial. 

}1435.  CcnditioiiBy  kinds  of. 

{1436.  Ck>ndition8  precedent. 

n437.  Conditions  concurrent. 

$1438.  Condition  subsequent. 


S 1439.    Performance,  etc,  of  conditions,  wlieB 

essential. 
9  1440.    When  performance,  etc.,  excused. 
9  1441.    Impossible  or  unlawful  conditions  void. 
9 1442.    Conditions    involying    forfeiture,    bow 

construed. 


§  1434.  OBLIGATION,  WHEN  CONDITIONAL.  An  obligation  is  conditional, 
when  the  rights  or  daties  of  any  party  thereto  depend  upon  the  occurrence  of  an 
uncertain  event.  History:    Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Proviso  not  a  condition,  hut  covenant. 

3.  Provisions  for  and  various  conditions. 

.  1.  CoBUMiistoiieni'  note  appended  to  this 
section  says:  "Whether  a  contract  is  condi- 
tional or  not,  is  to  be  determined  by  the  rules 
)f  interpretation  hereafter  griven.  The  inten- 
tion of  the  parties,  as  srathered  from  the  whole 
contract,  is  superior  to  all  technical  rules. — 
Parmelee  vs.  Oswegro  etc.  R.  Co.,  6  N.  Y.  74; 
Selden  vs.  Prlngrle,  17  Barb.  (N.  Y.)  458;  Bar- 
ruso  vs.  Madan.  2  John.  (N.  Y.)  146.  See  Tip- 
ton vs.  Feitner,  20  N.  Y.  423;  Grant  vs.  Johnson, 
5  N.  Y.  247;  Qlaholm  vs.  Hays,  2  Man.  &  Or., 
267,  266.   40  Sn^.   C.   L.   859.     And  these  cases 


cited  srive  instances  of  conditions  when  prece- 
dent and  when  subsequent." 
See  note  to  f  1442  post. 

2.  ProTlso  la  a  deed  of  m*»nt  to  pay  certala 
perceatase  on  purchase  moBey  within  certain 
time  after  sale  or  other  disposition  by  grantee, 
not  a  condition  precedent  or  subsequent  or 
trust  qualifying:  grant,  but  mere  covenant  not 
qualifyinfiT  grant  or  legal  estate. — Holladay  vs. 
Frisbie,  16  Cal.  630,  634. 

See  post  SS1486,  1437,  1438  and  notes. 

8.  Aa  to  eondltloB  coBcnrrent,  preeedent,  bb4 
■vbseqnoBty  see  post  H 1436,  1487,  1488  and 
notes. 


§  1436.    OONDmONSi  KINDS  OF.     Conditions  may  be  precedent,  concurrent 

OP  subsequent.  History:     Enacted  March  21,  1872. 


Am  to  coBdtttoas  of  owmerahlp,  see  ante 
U707,  708  and  notes. 

Ab  to  eoBdlttoBBl  lesael€%  see  ante  ft  1846, 
1846  and  notes. 

Ab  to  coBdItioBB  coBenneBt,  see  post  11487 
and  note. 


As  to  coBdttloBB  preeedoBt,  see  iilS46,  1486 
and  notes. 

Ab  to  <!OBdltloBB  ■vbaeqveBt,  see  post  f  1488 
and  note. 

'  As  to  the  vBrtooB  klBds  o<  eoBdItloBB,  see 
8  CYC.  658. 


§  1436.  CONDITIONS  PRECEDENT.  A  condition  precedent  is  one  which  is 
to  be  performed  before  some  right  dependent  thereon  accrues,  or  some  act  de- 
pendent thereon  is  performed. 

History:    Enacted  March  21,  1872. 


I.  In  GeneraL 

1.  Applied,  cited,  constmed,  referred  to,  ete. 
2-5.  Condition   precedent — Definition. 

6.  Same — Distinguished  from  conditions  sub- 

sequent, how. 

7.  Not  favored  by  law. 

8.  Same— Not  question  of  form. 
9-12.  CJonstruction — Strict  rule  applied. 

13-15.  Same— Contracts,  etc.,  construed  as,  when. 

II.  Condition  Precedent — 1.  What  Amounts  to. 

16-20.  Obligation  or  right  depending  on  fixture 

event. 
21-24.  Same  —  Legislative  grant  —  Presumption 

of  performance — ^Vested  rights. 

25.  Same — Notice  of  claim  in  ejectment. 

26.  Same — Partition   on  condition   for   deed 

of  release. 


27-30.  Same — ^Payment  of  purchase  money  con- 
dition for  delivery. 

81.  Same — Performance  of  covenants  eondi- 

tion  for  renewal  of  lease. 

82.  Same — Performance  of  work  condition  for 

payment. 
83-35.  Same — ^Promise  to   do  or  not  to  do  on 
happening  of  event. 

86.  Same — Reformation  of  bad  habits. 

87.  Same — Withdrawal  from  Boman  Catholic 

priesthood. 

88.  Tender  of  conveyance  precedent  to  action 

for  purchase  money. 

tn.    Condition  Precedent  — 2.  What  Does  Not 
Amount  to. 

39.40.  Conditions  presupposing  vesting — ^Present 
conveyance. 
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41,42.  Oonveyanee  not  dependent  upon  perfoxm- 
anoe— Mexican  grant. 
48.  Execution — Not  to  action  on  bond. 

44.  Obligation  with  act  running  for  yean  it 

not. 

45.  Tender — ^Wben  not,  in  action  for  dam- 

ages. 

46.  Same — Of  release  under  an  award. 

47.  Warranties  in  life  insurance  policies. 
4S,  49.  Words  showing  a  trust. 

rV.    Condition  Precedent — 3.  How  Created. 

50-52.  Language  and  words — ^Particular  clause. 

53y  54.  Contracts  for  sale^-To  collect. 

65,56.  Conveyances — Bj  wife — To  city  on  ob- 
taining state  authority. 

67,58.  Conveyance  to  city — ^Under  act  of  April 
11,  1857. 

59.  Covenant — ^Deed  not  eifectiTe  until  pay- 

ment. 

60.  Promise  to  stay  upon  guaranty. 
61-65.  Words  and  phrases — ^Illustrationa. 

L     IN  QBNBRALi. 

1.  APPI^IflD,  CITBD,  CONSTRUED,  RXt- 
FKRRBD  TO,  etc.,  in:  City  of  Stockton  vs. 
Weber,  98  Cal.  483,  440,  88  Pac.  Rep.  888  (ap- 
plied). 

Am  to  eoBdltloiia  precedent,  see  notes  38  Am. 
Dec.  64;  62  Am.  Dec.  64;  and  monographic  note 
70  Am.  St.   Rep.   829-887. 

Am  to  ^rmlTer  of  eondlttoB  precedeBt,  see 
notes  and  briefs  6  L.  R.  A.  842;  60  L.  R.  A.  18. 

a.    CONDITIONS  PRESCBIDBNT— DellBltloB.— 

Conditions  precedent  are  those  which  are  to  be 
performed  before  agrreement  of  parties  become 
operation. — Chambers  vs.  Northwestern  Mut. 
Life  Ins.  Co.,  64  Minn.  496,  68  Am.  St  Rep.  649. 
S61.  67  N.  W.  Rep.  367. 

8.  Am  thoae  whleh  eall  for  performaBce  of 
oomo  aet,  or  happening:  of  some  event,  after 
the  contract  is  entered  into,  and  upon  perform- 
ance or  happenlngr  of  which  the  obligration  is 
made  to  depend. — Chambers  vs.  Northwestern 
Mut.  Life  Ins.  Co.,  64  Minn.  496,  68  Am.  St. 
Rep.  649.  661,  67  N.  W.  Rep.  367. 

4.  MesB  aveb  coBdtttoBa  aa  miut  happea  bbA 
ko  perforated  before  dependent  estate  can  arise 
or  vest. — City  of  Stockton  vs.  Weber.  98  Cal. 
488,  440,  88  Pac.  Rep.  832.  See  Raley  vs.  Uma- 
tilla Co.,  16  Ores:.  172,  8  Am.  St.  Rep.  142.  18 
Pac  Rep.  890;  Burdis  vs.  Burdis,  96  Va.  81,  70 
Am.  St.  Rep.  826,  80  8.  E.  Rep.  462. 

8*  Maat  be  expressly  eanmerated  in  instru- 
ment.— Witmer  Bros.  vs.  Weld,  108  Cal.  669, 
678,  41  Pac.  Rep.  491. 

6.  Diatlnetloa  bettreea  coadlttoas  preeedeat 
aad  ovboeQaeat  not  shown  by  use  of  technical 
words. — ^Burdis  vs.  Burdis,  96  Va.  81,  70  Am*  St. 
Rep.   825,  80  S.  K.  Rep.  462. 

7.  Not  favored  by  law,  and  are  to  be  strictly 
construed. — Front  Street  M.  &  O.  R.  R.  Co.  vs. 
Butler.  60  Cal.  674,  677;  Cullen  vs.  Spriffg:.  88 
Cal.  66,  64,  28  Pac  Rep.  222;  Deacon  vs.  Blod- 
Cet.  Ill  Cal.  416.  418,  44  Pac  Rep.  169;  Anto- 
nelle  vs.  Kennedy  ft  S.  Lumber  Co.,  140  CaL 
809,   816.   73   Pac.   Rep.    966. 

See  pars.   9-16  this  note. 

S.  Are  aot  m  «vestiOB  of  phrase  or  form.— 
Markham   vs.  Hufford,   188   Mich.   606.   509,   81 


Am.  St.  Rep.  222.  82  N.  W.  Rep.  222.  48  I«.  B. 

A.  580;  Barruso  vs.  Madan.  8  John.  (N.  T.) 
146;  Flnlay  vs.  Klnff,  28  U.  &  (8  Pet.)  848.  874. 
bk.   7   L-   ed.   701. 

A.   CON8TRUOTION— Strict  mlo  of  applied. — 

Conditions  precedent  must  be  strictly  con* 
strued. — ^Front  St.  M.  ft  O.  R.  R.  Co.  vs.  Butler, 
60  Cal.  674,  677;  CuUen  vs.  Spriss,  83  CaL  66. 
64,  28  Pac.  Rep.  222;  Deacon  vs.  Blodffet,  111 
Cal.  416,  418,  44  Pac.  Rep.  169;  Antonelle  vs. 
Kennedy  ft  &.  Lumber  Co.,  140  CaL  809.  816, 
78  Pac.  Rep.  966.  See  TiUey  vs.  Kins,  109  N. 
C.  461,  18  a  E.  Rep.  936. 

10.  l^lth  refereaee  to  lateatloa  of  parties  at 
time  of  contractins:.  —  City  of  Stockton  vs. 
Weber.  98  CaL  438,  489,  38  Pac  Rep.  332.  111. 
ISldridfiTS  vs.  Rowe.  7  UL  (2  Gilm.)  91,  48  Am. 
Dec.  41,  44.  Md.  In  re  Stickney's  WiU,  86  Md. 
79,  60  Am.  St.  Rep.  308,  sub  nom.  Conffre^a- 
tlonal  Church  Bldff.  Soc  vs.  Everett,  36  Atl. 
Rep.  664,  86  U  R.  A.  693.  Ta.  Burdis  vs.  Bur- 
dis, 96  Va.  81.  70  Am.  St.  Rep.  826,  80  S.  B. 
Rep.  4<8.  Fed.  Flnlay  vs.  King,  28  U.  S.  (8 
Pet)  846,  374,  bk.  7  L.  ed.  701. 

11.  'With  refereaee  to  sltvatloB  of  the  parties 
at  the  time  of  contracting. — City  of  Stockton 
vs.  Weber,  98  CaL  433.  439,  83  Pac  Rep.  832. 

la.  'Wltk  refereaee  to  sableet-mattor  at  time 
of  contracting:. — City  of  Stockton  vs.  Weber, 
98  CaL  433,  439,  38  Pac.  Rep.  332. 

18.  Contracts  and  stipulations  not  construed 
as  conditions  precedent  unless  such  construc- 
tion is  made  necessary  by  terms  of  the  contract. 
— ^Pront  St.  M.  &  O.  R.  R.  Co.  vs.  Butler,  60  CaL 
674,  677;  Witmer  Bros.  Co.  vs.  Weld,  108  Cal 
&69,  679,  41  Pac.  Rep.  491;  Deacon  vs.  Blodffet, 
111  CaL  416,  418,  44  Pac  Rep.  169;  Antonelle 
vs.  Kennedy  ft  S.  Lumber  Co.,  140  CaL  809,  31 S, 
78  Pac  Rep.  966. 

14.  CONDITIONS  ATTACHED  TO  CON- 
TRACT NOT  DECLARED  to  be  precedent  or  to 
be  of  essence  of  contract,  cannot  be  so  con- 
strued.^Wltmer  Bros.  vs.  Weld,  108  Cal.  669, 
679,  41  Pac.  Rep.  491. 

15.  las  traukea ta  aot  eoaatrved  aa  eoadltloas 
precedeat  unless  they  admit  of  no  other  con- 
struction.— Cullen  vs.  Sprlfirs,  83  Cal.  66,  64. 
28  Pac.  Rep.   222. 

XL     CONDITION  PRECEDENT— 1.  WHAT 

AMOUNTS  TO. 

Id.  Avreemeat  by  oae  la  eoaslderatloa  of 
future  eveat  or  aet  to  do  or  not  to  do  a  thing:, 
happening:  of  the  event  is  condition  precedent 
to  enforcement  of  the  obligation. — Bensley  vs. 
AtwiU,   12   CaL    231,    240. 

17.  Axrreemeat  to  pay  <*vpoB  tke  ezpreoa 
ooadltloB''  that  certain  acts  are  performed 
within  g:lven  time,  makes  performance  of  acts 
within  that  time  condition  precedent  to  pay* 
ment. — Green  vs.  Dyersburg:,  2  Fllpp.  C.  C  477, 
10  Fed.  Cas.  1099,  1106. 


18.     CoadltlOBO  to   bo  perfonaed  imder  aet 

of  May  •»  18B2»  prescribing:  condition  of  title 
to  g:overnment  land,  are  conditions  precedent. 
— ^People  ex  rel.  Hastings  vs.  Jackson,  24  Cal. 
680,  682. 

lA.    CONSENT  OF  TERRITORIAL  DBPUTA- 
TION    is    condition    precedent    to    vestingr   of 
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trant  under  Instruction  acts. — ^Vanderslice  vs. 
Hanks.  8  Cal.  47,  49. 

an.  Orerrvledt  "Early  In  its  judicial  history, 
this  court  held  (Leese  vs.  Clark,  8  Cal.  17,  18; 
Vandersiice  vs.  Hanks,  8  Cal.  47)  that  a  Mexi- 
can grant  without  the  approval  of  the  Depart- 
ment Asaexnbly,  or  segrregatlon  of  the  land  by 
the  grantor,  passed  no  title  to  the  srrantee  upon 
which  ejectment  could  be  maintained.  This 
doctrine  did  not  merely  touch  the  remedy;  it 
related  to  the  character  of  the  title.  The  early 
cases  held  that  this  title  was  a  mere  inchoate 
claim  upon  the  bounty  or  favor  or  justice  of 
the  government,  requirinff  its  action  before 
a  lesal  interest  in  the  land  vested  in  the 
^antee.  The  decision  remained  as  the  doc- 
trine of  the  court  for  several  years,  until  it 
was  abandoned  in  1867  by  Chief  Justice  Mur- 
ray, who  had  announced  it;  and  it  was  after- 
wards directly  overruled  by  this  court  in  1868 
(Ferris  vs.  Coover,  10  Cal.  689,  621).  Thus 
for  a  series  of  years  was  a  principle  of  law 
of  real  estate,  soing  to  the  very  foundation  of 
titles,  held  and  maintained,  and  afterwards 
reversed  and  abandoned.  We  need  say  nothing 
of  the  case  of  Woodwortb  vs.  Fulton.  1  Cal. 
395,  expressly  reaffirmed  in  Reynolds  vs.  West, 
1  Cal.  322,  328,  and  the  subsequent  cases  over- 
ruling the  doctrine  in  that  case.  But  enough 
to  maintain  this  proposition  results  from  the 
language  used  in  announcing  the  rule  by  all 
judges  and  authors,  for  they  state  the  rule, 
as  has  been  seen,  with  a  qualification  which 
implies  of  itself  an  exception."— «Hart  vs.  Bur- 
nett, 15  CaL  630,  606.  See  Brown  vs.  San 
Francisco.  16  Cal.  461,  460. 

n.  UBGISliATIVB  GRAHT  IS  UPON  condi- 
tion precedent. — Montgomery  vs.  Casson,  16 
Cal.  189,  193-194;  People  ex  rel.  Liove  vs.  Center. 
€6  Cal.  661,  660,  6  Pac  Rep.  263,  6  Id.  481. 


XL,    PRBSUMPnOlf  OF  PBRFORMAIf CB  OF 

COlfDITION  does  not  arise  merely  from  pos- 
session or  lapse  of  time;  burden  is  upon 
grantees  claiming  thereunder  to  show  per- 
formance.— ^People  ez  reL  Love  vs.  Center, 
supra. 

S.  TBSTSD  RIGHTS  under  such  grant  are 
not  affected  by  subsequent  repeal  of  the  stat- 
ute.— ^Montgomery  vs.  Casson,  16  CaL  189,  194. 

S4.  IHstlagvishedi  Allen  vs.  Forrest,  8  Wash. 
700,  704.  36  Pac.  Rep.  971,  24  L.  R.  A.  606. 

As  t*  lBi»almieBt  of  state  eoBtraetSy  see  note 
18  I4.  R.  A.  170. 

Am  to  impmirmmmt  of  Tested  rights,  see  note 
10  U  R.  A.  406. 

95.    HOTICB     OF    CliAIM    DT    IBJBCTrMBlVT 

against  grantee  may  be  made  condition  prece- 
dent to  his  right  to  bring  action  against 
grantor. — ^Bensley  vs.  AtwlU,  12.  Cal.  231,  840. 

as.     PARTITION    OF    RBAIi    ESTATB3    MAT 

BE  a  condition  precedent  to  deed  or  release. — 
Emeric  vs.  Alvarado,  €4  CaL  529.  674,  2  Pac. 
Rep.   418. 

S7.     PATMBNT    OF    P17RCHASB   MONBY    ts 

condition  precedent  to  delivery  of  deed  under 
contract  to  convey  after  payment  of  purchase 
money. — Salmon  vs.  Hoffman,  2  Cal.  188,  142, 
56  Asa.  Dea  822;  Brannan  vs.  Mesick,  10  Cal. 
96.  107;  Crosby  vs.  Watklns,  12  Cal.  81,  88. 
See  Mfeh.    Jordan  vs.  Newton,  116  Mich.   674. 


678,  76  N.  W.  Rep.  180.  Fed.  Loud  vs.  Pomona 
L.  &  W.  Co.,  163  U.  a  664,  677,  ok.  38  L.  ed. 
822,  14  Sup.  Ct.  Rep.  928. 

28.  CoMdltlOB  preeeileat  omder  deed  with 
eoveaaat  that  if  paid  before  certain  da,y  it 
shall  become  complete  conveyance. — ^Mesick 
vs.  Sunderland.  6  Cal.  297,  816.  See  Brannan 
vs.  Mesick.  10  Cal.  96,  107. 

2S.  Of  pre-extstlng  Indebtedness  by  grantor, 
on  premises  sold,  condition  precedent  to  re- 
covery by  vendee  on  notes  given  for  price.^ 
Rogers  vs.  Cody.  8  Cal.  324. 

80.  Of  rent  when  It  becomes  due  under  lease 
with  privilege  of  renewal,  is  condition  prece- 
dent to  exercise  of  right  to  renew. — Behrman 
vs.  Barto,  64   Cal.   131,   134. 

SI.  PHRFORMANCB  OF  COYBBTAHrTS  Ilf 
IjEIASB  with  privilege  of  renewal  is  condition 
precedent  to  exercise  of  right  to  renewal. — 
Behrman  vs.  Barto,  54  Cal.  131,  134. 

82.  PBRFORMANCB  OF  WORK  17NDBR 
CONTRACT  may  be  condition  precedent  to 
right  to  conveyance. — ^Montgomery  vs.  Casson, 
16  Cal.  189.  194. 

83.  PROMISB  TO  STAT  PROCBEDUfGS  UBT- 
DBR  JIJDGMJBNT  is  condition  precedent  to 
guarantee  given  to  secure  same. — Smith  vs. 
Compton,  6  Cal.  24,  26;  Winans  vs.  Harden- 
bergh,  8  Cal.  291.  293. 

84.  PROMISB  THAT  IF  PARTY  WILL.  DO 
CFRTAIN  ACTS  promisor  will  perform  specific 
act,  is  condition  precedent,  and  must  be  per- 
formed in  order  to  entitle  promisee  to  main- 
tain action  on  contract. — ^Northam  vs.  Cordon. 
46  Cal.  682.  588;  Spinney  vs.  Downing,  108  Cal. 
666,   670.   41   Pac.   Rep.   797. 

35.  Voluntary  csompUance  with  conditions  by 

party  who  had  not  assented  thereto, — as  to 
effect  of,  see  Ball  vs.  Newton,  61  Mass.  (7 
Cush.)  699;  Morrill  vs.  Tehama  ConsoL  Mill 
&  Min.  Co..  10  Nev.  126,  186;  Johnston  vs.  Fess- 
ler,   7  Watts   (Pa.)   48,   82  Am.   Dec.   788. 

88.    REFORMATION     OF    BAD     HABITS     is 

good  condition  precedent  to  vesting  of  legacy. 
— Cassem  vs.  Kennedy,  147  111.  660,  35  N.  E. 
Rep.  738.  Mich.  Markham  vs.  Hufford.  128 
Mich.  606,  609,  81  Am.  St.  Rep.  222.  88  N.  W. 
Rep.  222,  48  L.  R.  A.  680.  Neb.  Hawke  vs.  Bu- 
yart,  30  Neb.  149,  27  Am.  St.  Rep.  391,  46  N.  W. 
Rep.  422.  N.  Y.  Dustan  vs.  Dustan,  1  Paige 
Ch.  509.  Pa.  Donohue  vs.  McNlchol,  61  Pa.  St. 
73.  Wis.  Webster  vs.  Morris,  66  Wis.  866.  67 
Am.  Rep.  278.  28  N.  W.  Rep.  353. 

87.  ^WITHDRAWAL  FROM  ROMAN  CATH- 
OLIC PRIBSTHOOD  as  Condition  of  receiving 
benefits  under  will,  is  valid  condition  prece- 
dent.— Kenyon  vs.  See,  94  N.  Y.  663.  567. 

88.  TBNDBR  OF  CONTBYANCB  CONDI- 
TION  PRBCBDENT  TO  ACTION  for  purchase 
money,  under  contract  for  payment  of  same 
in  instalments,  conveyance  to  be  executed  up- 
on payment  of  last. — Folsom  vs.  Bartlett.  2 
CaL  163.  164;  Hill  vs.  Grlgsby.  35  Cal.  656.  662; 
Rourke  vs.  McLaughlin.  38  CaL  196.  198,  200. 
See  Osborne  vs.  Elliott,  1  Cal.  887,  339. 

HL  CONDITION  PRBCBDENT— 2.     WHAT 

DOES  MOT  AMOUNT  TO. 
88.     CONDITION       'WHICH      PRBSVPPOSBS 
BSTATB  TO  HATB  TESTBD,  Is  not  condition 
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precedent — Holladay  vs.  Frlsbie.  16  CaL  680, 
684. 

40.  CONDITIONS  IN  DEED  OPERATING  AS 
PRESENT  CONVEYANCE  calling  for  perform- 
ance of  certain  acts,  to  be  void  if  not  per* 
formed,  not  conditions  precedent. — Hihn  vs. 
Peck,  80  CaL  280,  289.  See  Peck  vs.  Vanden- 
berg,  30  Cal.  11.  64;  Hendrick  vs.  Crowley,  81 
Gal.  471.  476;  Cullen  vs.  Spriggr,  88  Cal.  66,  66, 
28  Pac.  Rep.  222;  Bank  of  Sulsun  vs.  Stark,  106 
Cal.  202,   207,  89  Pac.  Rep.  681. 

41.  CONVEYANCE  OF  PROPERTY  NOT 
DEPENDENT   UPON   PERFORMANCE   of  any 

stipulations  is  transfer  in  prsesenti,  and  not 
condition  precedent. — Cayton  vs.  Walker,  10 
Cal.  460,  464. 

42.  Mexican  arniBts  providing  for  rcstTtc- 
tlons  vp^n  allenatioBf  for  Judicial  possession 
and  marking  of  boundary,  not  conditions  prece- 
dent.— Scott  vs.  Ward,  18  Cal.  468,  471. 

48.  EXBCITTION  IS  NOT  CONDITION 
PRECEDENT  to  action  on  bond  In  attachment 
proceedings. — Palmer  vs.  Vance,  18  Cal.  668, 
667. 

44.  OBLIGATION  which  is  not  single  act  to 
be  done  or  omitted  at  once,  but  may  run  for 
years,  is  not  condition  precedent. — Burdis  vs. 
Burdis.  96  Va.  81,  70  Am.  St.  Rep.  825,  80  S.  E. 
Rep.  462. 

4B.  TENDER  OF  PAYMENT  not  condition 
precedent  In  action  for  damages  for  violation 
of  contract  to  grind  and  deliver,  on  demand, 
upon  payment  of  price  agreed. — Vance  vs. 
Dingley,  14  Cal.  53. 

48.  TENDER  OF  RELEASE  UNDER  ARBI- 
TRATION AWARD  is  not  necessary  as  condi- 
tion precedent  to  bringing  action. — Dudley  vs. 
Thomas.   23  Cal.  865.   369. 

47.  WARRANTIES     IN     LIFE    INSURANCE 

contracts  are  not  conditions  precedent,  but 
mere  defeasance. — Chambers  vs.  Northwestern 
Mut.  Life  Ins.  Co.,  64  Minn.  495,  58  Am.  St.  Rep. 
649,  662,  67  N.  W.  Rep.  367. 

48.  THE  W^ORDS  <<IN  TRUST  NEVERTHEI- 
LESS"  not  condition  precedent,  but  trust.^ 
Sohier  vs.  Trinity  Church,  109  Mass.  1,  19. 

40.  THE  WORDS  «UPON  COBn9ITION  AL- 
MTAYS,"  used  in  instruments,  not  condition 
precedent,  but  trust. — Sohier  vs.  Trinity 
Church.  109  Mass.  1,  19. 

rV.      CONDITION    PRECEDENT— 8.      HOW 

CREATED. 

50.  CONDITION  PRECEDENT  CREATED 
BY  APT  AND  APPROPRIATE  W^ORDS  ap- 
pended which  ex  vi  termini  import  that  vest- 
ing or  continuing  of  estate  is  to  depend  upon 
the  condition. — Cullen  vs.  Sprigg,  88  Cal.  66, 
64,  23  Pac.  Rep.  222;  Craig  vs.  Wells,  11  N.  T. 
315,  320:  Jackaon  vs.  McClallen,  8  Cow.  (N.  T.) 
296.  296;  Raley  vs.  Umatilla  Co..  16  Oreg.  172, 
3  Am.  St.  Rep.  142,  13  Pac.  Rep.  890. 

51.  By  language  of  ^rhole  Imatmment  which 
shows  that  act  must  be  performed  before  es- 
tate can  vest. — Burdis  vs.  Burdis,  96  Va.  81, 
70  Am.  St.  Rep.  825,  80  S.  E.  Rep.  462;  Finlay 
vs.  King,  28  U.  S.  (8  Pet.)  846,  376.  bk.  7 
U  ed.  701. 

'  52.     By  langaagc  of  partlevlar  clavse,  which 


shows  that  act  must  be  performed  before  es- 
tate can  vest. — Burdis  v.  Burdis,  96  Va.  81,  70 
Am.  St.  Rep.  825.  80  S.  E.  Rep.  462;  Finlay  vs. 
King,  28  U.  a  (8  Pet)  846,  876,  bk.  7  U  ed.  701. 

6S.  CONTRACT  FOR  PURCHASE  AND 
SALE  OF  GOODS  SHIPPED,  to  be  performed 
upon  arrival  of  vessel,  is  condition  precedent; 
if  they  do  not  arrive,  neither  party  Is  bound. — 
Middleton  vs.  Ballingall,  1  Cal.  446,  447.  See 
N.  J.  Neldon  vs.  Smith,  86  N.  J.  U  (7  Vr.)  148. 
N.  Y.  Des  Arts  vs.  Leggett,  16  ti.  Y.  682,  684; 
Benedict  vs.  Field,  16  N.  Y.  696,  697;  Smith 
vs.  Pettee,  70  N«  Y.  18;  Shields  vs.  Pet  tee,  4 
N.  Y.  122,  124;  Havemeyer  vs.  Cunningham. 
36  Barb.  615,  520,  22  How.  Pr.  87,  88;  Matthews 
vs.  Hobby,  48  Barb.  167,  171;  Chapman  vs.  Kent, 
8  Duer  224;  Dike  vs.  Reitlinger,  23  Hun  241; 
Knapp  vs.  Fowler,  80  Hun  616,  618;  Bart  vs. 
Snell,  89  Hun  898;  Almy  vs.  Slmonson,  52  Hun 
686,  687,  6  N.  Y.  Supp.  696;  Russell  vs.  Nicoll. 
3  Wend.  112,  20  Am.  Dec  670.  Ohio.  Rogers 
vs.  Woodruff,  28  Ohio  St.  682,  18  Am.  Rep.  276. 
Eag.  Lovatt  vs.  Hamilton,  5  Mees.  &  W.  639; 
Johnson  va  McDonald,  9  Mees.  &  W.  600; 
Alewyn  vs.  Pryor,  Ry.  &  Moo.  406,  21  Eng. 
a  Im  473,  27  Rev.  Rep.  763. 

54.  CONTRACT  THAT  PARTY  IS  NOT  TO 
BECOME  LIABLE  unless  he  fall  to  use  reason- 
able diligence  to  collect  money  to  be  paid 
under  agreement,  as  it  makes  his  failure  con- 
dition precedent. — Bachman  vs.  Meyer^  49  Cal. 
220.  See  Wolf  vs.  Marsh,  64  Cal.  228;  McLAUgh- 
lln  vs.  Clausen,  86  Cal.  822,  828,  327,  24  Pac. 
Rep.   686. 

68.  CONTRACT  CALLING  FOR  PAYMENT 
OF  PURCHASE  MONEY  BEFORE  demanding 
conveyance,  as  payment  or  tender  is  condition 
precedent  to  conveyance. — Loud  vs.  Pomona 
L.  &  W.  Co.,  153  U.  S.  564.  576,  577,  bk.  88 
L.  ed.  822.  See  Phillips  etc.  Const.  Co.  vs. 
Seymour,  91  U.  S.  646,  650,  bk.  28  L.  ed.  341. 

CMI.  By  conveyance  by  'wife  eoBdltton  pre- 
cedent to  payment  by  husband  of  amount  de<> 
creed  upon  divorce. — Klrsch  vs.  Kirsch,  113 
Cal.  66,  62,  46  Pac.  Rep.  164. 

67.  CONVEYANCE  TO  CITY  OF  PROP- 
ERTY FOR  ORNAMENTAL  S41UARB  with  pro- 
viso that  ''city  by  its  legal  representatives  ob  • 
tains  authority  from  legislature  of  this  state, 
and  makes  the  necessary  removals  of  the  dead 
from  the  said  block  within"  given  time. — 
City  of  Stockton  vs.  Weber,  98  Cal.  488,  440, 
88  Pac.  Rep.  332. 

68.  Under  act  of  ApHI  11«  1867»  providing 
"for  the  construction  of  canals  and  draining 
and  reclaiming  certain  swamp  and  overflowed 
lands  in  Tulare  Valley"  as  condition  must  be 
performed  before  title  passes. — ^Montgomery 
vs.  Casson  (Kasson),  16  Cal.  189,  194. 

Grant.  See  "Conveyance,"  pars.  41,  42  this 
note;  also  ante  SS  1053,  1066  and  notes. 

55.  By  covenant  In  deed  that  It  shall  take 
effect  upon  payment  before  certain  date,  maHes 
payment  condition  precedent. — Mesick  vs.  Sun- 
derland, 6  Cal.  297,  315.  See  Brannan  vs.  Mes- 
ick. 10  Cal.  95,  107. 

SO.  By  promise  to  stay  proceedings  under 
judgment.  In  consideration  of  guarantee,  as 
stay  is  condition  precedent  to  guaranty. — Smith 
vs.  Compton,  6  Cal.  24,  26, 
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n.  By  w*rd%  ^If  It  shall  ao  happen,'*  used 
tn  srant. — Raley  vs.  Umatilla  Co.,  16  Oreff.  172, 
I  Am.  St.  Rep.  142,  13  Pac.  Rep.  890. 

dSL  **ON  COBTDITIONy''  used  In  deed  of 
grant. — Raley  va  Umatilla  Co.,  16  Oregr.  172, 
3  Am.  St.  Rep.  142,  13  Pac.  Rep.  890. 

€S.  ''PROVIOBSD/'  used  in  testimonium 
clausa  in  deed  as  such  word  is  commonly  used 
to  create  such  condition. — City  of  Stockton  vs. 
Weber.    98    Cal.    483,    440,    88    Pac.    Rep.    832; 


Raley  va  Umatilla  Co.,  15  Oreff.  172,  3  Am.  St 
Rep.  142,  18  Pac.  Rep.  890. 

M.  **90  THAT  GRANTBSS  PAY,  BTC^»  used 
in  deed. — Raley  vs.  Umatilla  Co.,  16  Oreff.  172, 
8  Am.  St.  Rep.  142,  18  Pac.  Rep.  890. 

€6.  "Then  this  instrument  is  to  take  effect 
as  full  and  complete  conveyanca" — ^Talbert  vs. 
Hopper,  42  Cal.  397,  401. 

See  pars.  48,  49  this  nota 


§  1437.    CONDITIONS    OONOTTRRENT.    Conditions  concurrent  are  those  which 
are  mutually  dependent,  and  are  to  be  performed  at  the  same  time. 

History:    Enacted  March  21,  1872. 


L    In  GeneraL 

1.  Applied,  eited,  eonstnxed,  referred  to,  ete« 
2*7.  Construction — In  what  manner. 
8.  Concurrent    eonditiona  —  Mutual    consid- 
eration. 
9, 10.  Same — ^When  presumed — Intention  to  cre- 
ate. 

n.    Concurrent  Conditions — ^What  Are. 

11.  As  to  dependent  and  independent  cove- 
nants. 

12-18.  Arise  when — ^Acts  simultaneous — ^Delivery 
and  payment. 

19,20.  When  not  dependent. 

I.     IN  GENERAU 

1*  APP1.IED,  CITBD,  CONSTRITBD,  RB- 
FBRRISD  TO,  etc..  in:  Stockton  Sav.  St  L. 
Soc.  vs.  Hildreth,  63  Cal.  721.  728  (applied); 
Benson  vs.  Shotwell.  87  Cal.  49.  69.  26  Pac.  Rep. 
249    (applied). 

a.    CONSTRUED — Aeeording  to  tlie  lateatlOB 

of  parties,  to  be  determined  from  contract. — 
Donovan  vs.  Judson.  81  Cal.  834.  888.  22  Pac 
Rep.  682.  6  L.  R.  A  691.  See  Lowber  vs.  Bangrs. 
69  U.  8.  (2  Wall.)  728.  bk.  17  L.  ed.  768;  Qreen 
vs.  Dyersburs.  2  Flipp.  C.  C.  477.  10  Fed.  GSas. 
1099.   1106. 

8.  As  dependent  wkea  contrary  intention 
does  not  appear  from  instrument. — Qreen  vs. 
Dyersburgr.  2  Flipp.  G.  C.  477.  10  Fed.  Cas. 
1099,  1106. 

4.  As  Independent  when  acts  to  be  done  at 
different  times. — Paducah  &  Bi.  R.  Co.  vs. 
Parks.  86  Tenn.  664.  662.  8  S.  W.  Rep.  842.  846; 
Ocldsborougrh  vs.  Orr.  21  U.  S.  (8  Wheat.)  217. 
225.  bk.  6  Li.  ed.  600;  Green  vs.  Dyersburff.  S 
Flipp.  C.  a  477.  10  Fed.  Caa   1099.  1106. 

6.  Constmctlon  leaning  toward  dependent 
eendltlons  favored  by  courts. — Green  vs.  Dy- 
ersburs.  2  Flipp.  C.  C.  477.  10  Fed.  Cas.  1099. 
1106. 

6.  Constmed    with    reference    to    their   lan- 

gnase  in  order  to  determine  whether  conditions 
in  instruments  are  dependent  or  independent. 
—Loud  vs.  Pomona  L.  &  W.  Co..  163  U.  S.  664. 
676.  bk.  88  L.  ed.  822.  14  Sup.  Ct.  Rep.  928. 
See  Shelley  vs.  Mikkelson.  6  N.  D.  22.  28.  63 
N.  W.  Rep.  210;  Johnson  vs.  Kurta.  97  Tenn. 
503.  611,  37  S.  W.  Rep.  222. 

7.  Time  of  performance  is  to  be  looked  to 
In  determining:  whether  conditions  are  depend- 
ent or  independent. — Loud  vs.  Pomona  L.  &  W. 
Co..  163  U.  S.  664.  679.  bk.  38  L.  ed.  822.  14  Sup. 
Ct.   Rep.  928. 


&  MITTUAIi  OR  coif OVRRBNT  CONTRACT 
OR  OBLIGATION^  one  is  consideration  for  the 
other. — ^Morgan  vs.  Morgran.  16  U.  S.  (2  Wheat.) 
290.  299.  bk.  4  Lb  ed.  242;  Goldsborouffh  vs. 
Orr.  21  U.  S.  (8  Wheat.)  217.  226.  bk.  6  U  ed. 
600.  See  Tilgrhman  vs.  Tilgrhman.  1  Baldw.  C.  C. 
464.  494.  23  Fed.  Cas.  1243;  Neis  vs.  Yocum.  16 
Fed.  Rep.  168.  170.  9  Sawy.  C.  C.  26. 

••  MITTUAL  AND  CONCURRBNT  OBLIGA- 
TIONS PRBSITMBD  IN  LA^W  when  contract 
fixes  no  time  for  performance  or  delivery  or 
payment  of  purchase  money. — Beauchamp  va 
Archer.  68  CaL  481.  484.  41  Am.  Rep.  266. 

!••  Intention  to  create  eonenrrent  and  de- 
pendent condition  must  be  ascertained,  if  pos- 
sible, from  written  agrreement  between  parties. 
-^Donovan  vs.  Judson.  81  Cal.  834.  838.  22  Pac. 
Rep.  682.  6  L.  R.  A.  691. 

n.     CONCURRBNT  CONDITIONS— WHAT 

ARE. 

11.  An  to  dependent  and  Independent  eove- 
nanta,  conditions  and  obligrations,  and  their 
performanca — See  post  fi  1439;  also  note  21  U. 
a   (8  Wheat)   217.  bk.  6  L.  ed.  600. 

12.  CONCURRENT  OBLIGATIONS  ARISES 
WHEN  conditions  mutual  and  dependent,  and 
intended  to  be  simultaneously  performed. — 
Osborne  vs.  Elliott.  1  Cal.  337.  .888;  Hill  vs. 
Griffsby.  36  Cal.  666.  667.  662;  Englander  vs. 
Rogers.  41  Cal.  420.  422;  Magee  vs.  Kast.  49  Cal. 
141.  146;  Benson  vs.  Shotwell.  87  Cal.  49.  69, 
26  Pac.  Rep.  249.  108  Cal.  163.  87  Pac.  Rep.  147. 

18.  Upon  covenant  to  conTey  and  promise 
to  pay  notes  griven  for  purchase  money,  payable 
in  instalments. — Folsom  vs.  Bartlett.  S  Cal. 
163.   164. 

.14.  "When  contract  shown  delivery  on  one 
band  and  payment  of  purchase  money  on  other, 
— Scrlbner  vs.  Schenkel.  128  CaL  260.  263.  60 
Pac.  Rep.  860. 

16.  "Wliere  condition  shows  that  deed  ahonld 
be  ezecnted  npon  payment  of  last  instalment 
of  purchase  money. — Bohall  vs.  Dlller.  41  Cal. 
582.  636. 

16.  Where  transfer  of  icontract  for  sale  of 
Inmber  is  coupled  with  condition  that  plaintifC 
pay  ,in  groods  on  arrival.— Fruit  vs.  Phelps.  4 
Cal.   282,   283. 

17.  PROMISE  TO  PAY  DEBT  of  third  party 
upon  condition  that  he  is  released,  makes  pay- 
ment and  release  concurrent  conditions. — 
Stockton  Sav.  &  L.  Soc.  vs.  Hildreth.  63  Cal. 
721.  723.     See  Benson  vs.  Shotwell,  87  Cal.  49. 
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ftf,    26  Pao.   Rep.    S4f;  Hanson   tb.   Slaven,   18 
Cal.  377.  382,  33  Pac.  Rep.  266. 

18.  y^UERJD  ACTS  TO  BB  DON B  BT  BOTH 
PARTIES  at  same  time,  are  deemed  mutual 
and  concurrent  though  stipulated  by  different 
Instruments,  they  are  one  contract;  one  is  the 
consideration  of  the  other. — Tilgrhman  vs. 
Tilgrham,  1  Baldw.  C  C.  464,  494,  23  Fed.  Cas. 
1243. 

19.  TVHBN  BTOT  DBPBNDBNT— Contract  llz- 
Inff  time  of  payment  of  purchase  money,  but 


none  Is  fixed  for  conveyance  or  other  act, 
ncakes  conditions  Independent  and  not  depend* 
en t.— Donovan  vs.  Judson,  81  Cal.  834,  S3 8, 
22  Pac.  Rep.  682.  See  Southern  Pac.  R.  Co. 
vs.  Allen,  112  Cal.  466.  461,  44  Pac.  Rep.  796. 

ao.    To  pay  piixehaae  moBey  In  lnatnlmeBt% 

or  at  different  times,  makes  payment  and  de- 
livery Independent  obligations. — ^Loud  vs.  Po- 
mona Lk  &  W.  Co.,  163  U.  S.  664,  680,  681,  bk. 
88  U  ed.  822,  14  Sup.  Ct.  Rep.  928. 


§  1438.  CONDITION  SUBSEQUENT.  A  condition  subsequent  is  one  referring 
to  a  future  event,  upon  the  happening  of  which  the  obligation  becomes  no  longer 
binding  upon  the  other  party,  if  he  chooses  to  avail  himself  of  the  condition. 

History:    Enacted  March  21,  1872. 

L    In  General. 

1.  As  to  conditions  subsequent  in  deeds. 

2.  As  to  construction  of  conditions  subse- 

quent. 
8.  As  to  what  words  will  create  condition 
subsequent. 
4-6.  Conditions    subsequent — ^How    arise — ^In- 
tention. 

7.  Same — Not  favored. 

8.  Distinction  matter  of  construction. 


IL    Conditions  Subsequent — 1.  How  Created. 

9.  As  to  what  words  are  sufficient. 
10-12.  Express    terms — Agreements — Conditions. 
13-16.  Conveyance  to  perform  certain  acts. 

17.  Same — ^As  to  homestead. 

18.  Declaration  as   to  treating  within  time. 
19-22.  Proviso   for   re-entry  —  Provisos,    etc  — 

Technical  words. 

III.  Conditions    Subsequent  —  2.  Not    Created, 

When. 

23, 24.  Agreements   to   assume   mortgage — ^Part- 
nership. 
25.  Condition  raising  obligation. 
26-30.  Same  —  Showing   purposes   and   prohibi- 
tions. 

31.  Becitals  of  prior  agreement  with  proviso. 

IV.  Construed. 

32.  Construed  as  a  covenant^  when. 

B3-36.  Construed  according  to  intention  of  par- 
ties. 
37.  Construed    in    view    of    all    surrounding 

facts. 
88.  Construed  liberally  in  favor  of  holder  of 
estate. 
89,40.  Construed  strictly  against  party  seeking 
to  force. 

41.  Words  used — ^How  construed. 

V.  Evidence. 

42.  As  to  parol  evidence  to  vary  or  contra- 

dict. 
48,44.  Parol  evidence  to  explain,  etc 

I.     IN  GENERAL. 
!•    A«  to  fSoadlttoBS  •vbse^vent  Im  deeds.  U9% 

ante  91109  note  pars.  10-13. 

2*  Aa  to  eoaatractloii  of  ooBdltlon*  anlMie* 
qoemt,  see  post  pt.  IV  this  note;  also  mono- 
firraphlc  note,  76  Am.  Dec.  171-178;  80  Am.  Dec 
l«t;  79  Am.  St.  Rep.  747,  769. 

S.    A«  to  whmt  words  will  or  will  not  oroato 


coMdltioil  oaboe^vent,  see  monographic  note 
44  Am.  Dec.  741-759;  67  Am.  Rep.  63-68;  79  Am. 
St   Rep.  747-769. 

4.  C^ondltlomo  ovboeQuent  artae  wkero  aet 
or  <!OBdltloB  belBs  roqniroA  does  not  neces- 
sarily precede  veetlns,  but  may  accompany  or 
follow  It— Flnlay  vs.  KIngr,  88  U.  8.  (8  Pet.) 
846,   876,   bk.    7   U   ed.    701. 

6*  "Where  act  to  bo  doao  does  not  neces- 
sarily precede  vesting  of  estate  In  srrantee,  but 
may  accompany  or  follow  It,  and  may  as  well 
be  done  after  as  before  vesting. — In  re  Stlck- 
ney's  Will,  85  Md.  79,  60  Am.  St.  Rep.  308, 
sub  nom.  Congrregrational  Church  Bids.  8oc. 
vs.  Everett,  86  Atl.  Rep.  654,  85  Ia  R.  A.  693. 

e.  HfTBNTION  OF  THE  PARTIES  governs 
question  as  to  whether  certain  words  create 
condition  subsequent  or  precedent. — ^In  re 
Stickney's  Will.  85  Md.  79,  60  Am.  St.  Rep.  308, 
sub  nom.  Congregrational  Church  Bldgr.  Soc. 
vs.  Everett,  36  Atl.  Rep.  654,  36  L.  R.  A.  693; 
Flnlay  vs.  King,  28  U.  S.  (8  Pet.)  846,  374,  bk. 
7  Li.  ed.  701;  Ward  vs.  New  Engr.  Screw  Co.,  1 
Cliff.  C.  C.  565,  577,  29  Fed.  Cas.  194. 

7.  Not  favored  by  law,  as  they  tend  to  de- 
stroy estates. — Knarston  vs.  Manhattan  Life 
Ins.  Co.,  124  Cal.  74,  66  Pac.  Rep.  776;  Quatman 
vs.  McCray,  128  Cal.  285.  289,  60  Pac.  Rep.  865; 
Behlow  vs.  Southern  Pac.  R.  Co.,  180  Cal.  16, 
19,  62  Pac  Rep.  295.  Conn.  Scovill  vs.  Hc« 
Mahon,  62  Conn.  378.  36  Am.  St.  Rep.  860,  21 
L.  R.  A.  58.  Ga«  Taylor  vs.  Sutton.  16  Ga. 
103,  60  Am.  Dec.  682.  Ind.  Thompson  vs. 
Thompson,  9  Ind.  323,  68  Am.  Dec.  638.  Md. 
Glenn  vs.  Davis,  86  Md.  208,  6  Am.  Rep.  389; 
Faith  vs.  Bowles,  86  Md.  13,  63  Am.  St.  Rep. 
489,  37  Atl.  Rep.  711;  Kilpatrlck  vs.  Mayor 
of  Baltimore,  81  Md.  179,  48  Am.  St.  Rep. 
609,  31  Atl.  Rep.  805,  27  L.  R.  A.  643.  Mass. 
Rawson  vs.  School  Dist.,  89  Mass.  (7  Allen) 
125,  83  Am.  Dec.  670.  Mleh.  Michigan  State 
Bank  vs.  Hastings,  1  Doug*.  (Mich.)  226,  41 
Am.  Dec.  549.  Minn.  Far n ham  vs.  Thomp* 
son.  84  Minn.  330,  331,  57  Am.  Rep.  69.  26  N. 
W.  Rep.  9.  N.  H.  Barnes  vs.  Union  M.  F.  I.  Co., 
46  N.  H.  26;  Emerson  vs.  Simpson.  43  N.  H. 
475,  80  Am.  Deo.  184;  Page  vs.  Palmer,  48  N. 
H.  887;  Whltton  vs.  Whitton,  88  N.  H.  127,  76 
Am.  Dec.  163.  'Wis.  Wier  vs.  Simmons,  65  Wis. 
687,  13  N.  W.  Rep.  878. 

See  also  notes  44  Am.  Deo.  744;  80  Am.  Dee. 
189;  88  Am.  Deo.  676. 
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&  DlflTlNCrriON  BBTFWBBIN  CONDITIONS 
PBBCBDBUrr  AND  SUBSIE^UBSNT  ar«  matter 
of  construction  and  not  technicality  of  words. 
— Burdls  Ts.  Burdla.  96  Va.  81.  70  Am.  St. 
Rep.  826,  80  8.  E.  Rep.  462. 

n.    CONDITION    SUBSBQUBNT— 1.    HOW 

CRBAT£D. 

t.  A*  to  ^rhat  worda  are  aidBeieBt  to  creata 
eoodition  subsequent,  see  monoffraphlo  note 
71  Am.  St.  Rep.  747-769. 

la.  CRBATBD  BY  BXPRBSSESD  TBRH8 
OR  CLKAR  IMPLICATION,  especially  when 
looked  upon  to  work  forfeiture. — Behlow  vs. 
Southern  Pac.  R.  Co.,  180  CaL  16,  18,  62  Pac. 
Rep.  295.  See  ScoviU  vs.  MoMahon,  62  Conn. 
378.  36  Am.  St.  Rep.  360,  26  Atl.  Rep.  479,  21 
U  R.  A.  58. 

11.  By  agreement  to  pay,  provided  a  Judicial 
decision  is  rendered  in  favor  of  the  promisee. 
— Frisbie  vs.  Moore,  61  Cal.  516.  619. 

IS.  By  eoadltloB  attached  to  devise  or  be«- 
4«est  that  if  grrantee  slve  away  any  of  prop- 
erty his  estate  shall  be  forfeited. — Trumbull 
\-s.  Gibbons,  22  N.  J.  L.  (2  Zab.)  117,  61  Am. 
Dec  268. 

IS.  By  eoAveyaace  to  srantco  and  his  heirs 
cpon  condition  that  he  perform  certain  acts. — 
Cross  vs.  Carson,  8  Blackf.  (Ind.)  188,  44  Am. 
Dec  742. 

14.  By  conveyance  oontalnlnff  an  expressed 
vendition  as  to  erection  of  buildingrs  on  the 
land. — Qua t man  vs.  McCray,  128  Cal.  286,  288, 
60  Pac  Rep.  865.  See  O'Brien  vs.  Wagrner,  94 
Mo.  93.  4  Am.  St.  Rep.  362. 

15.  Same — On  condition  tliat  srrantee  sliall 
Bwrry  certain  person,  without  words  indlcat- 
\ng  an  immediate  performance  is  condition 
subsequent. — 'Finlay  vs.  Kiner,  28  U.  S.  (8  Pet.) 
346.  bk.  7  L.  ed.  701. 

IS.  Same — On  condition  tliat  devisee  take 
care  of  Us  mother  during  her  lifetime,  is 
condition  subsequent. — Nunnery  vs.  Carter,  6 
Jones  Eq.    (N.   C.)    870,  78  Am.  Dec   281. 

As  to  lesncics  irlth  <!ondition  snbseqncnty 
and  vesting  on  n  on -performance,  see  note  78 
Am.  Dec.    234. 

17.  SAMB— OF  HOMBSTBAD  with  condi- 
tion of  subsequent  payments  to  children  pur- 
porting- to  convey  land  in  prsesentl,  although 
stipulation  exists  against  vesting  of  title  until 
performance,  with  reservation  of  right  of 
grantor  to  reside  thereon. — Bank  of  Suisun 
vs.  Stark,  106  Cal.  202.  206,  89  Pac  Rep.  631. 

18.  By  dedaration  in  deed,  that  the  perma- 
nent location  of  an  institution  of  learning  on 
the  land  shall  be  made  between  date  of  deed 
and  same  day  of  succeeding  year.--^Mead  vs. 
Ballard.  74  U.  S.  (7  Wall.)  290.  bk.  19  I.,  ed.  190. 
See  Blanchard  vs.  Detroit,  L*.  &  L.  Bi.  R.  Co., 
81  Mich.  48,  61,  18  Am.  Rep.  142  (on  condition 
of  building  depot  on  land). 

Distinsniabedi  Ryan  vs.  Porter.  61  Tex.  Ill 
(conveyance   to  itinerant  ministers). 


IS.  SAHB — By  proviso  for  re-entry  in  case 
•f  breach  of  condition. — Hihn  vs.  Peck,  80  Cal. 
280;  Cullen  vs.  Sprigg.  83  Cal.  66,  64.  28  Pac 
Rep.  222.  See  City  of  Portland  vs.  Terwilllger, 
16  Greg.  465.  19  Pac.  Rep.  90. 

88.     '^rovidedf'*  '^o  as^"  or  ^n  condition,'' 


when  followed  by  words  Implying  an  obliga- 
tion in  grantee,  or  by  words  not  otherwise 
qualifying  them,  create  condition  subsequent. 
— ^Farnham  vs.  Thompson.  84  Minn.  881,  67  Am. 
Rep.  69,  26  N.  W.  Rep.  9;  Brown  vs.  Caldwell, 
28  W.  Va.  187,  48  Am.  Rep.  376. 

81.  ^Providedy  however^  and  this  convey^ 
•noe  is  upon  condition  that  said  premises  are 
to  be  held  .  .  .  without  partition  or  division," 
create  condition  subsequent. —« Hunt  vs. 
Wright.  47  N.  K.  396.  98  Am.  Dec.  461. 

SS*  Precise  technical  ^rords  need  not  l>e  used 
to  create  condition  precedent  or  subsequent. — 
In  re  Stickney's  Will,  86  Md.  79.  60  Am.  St. 
Rep.  308,  sub  nom.  Congregational  Church 
Bldg.  Soc  vs.  Everett,  86  Atl.  Rep.  664,  85  I*. 
R.  A.  698;  Tilley  vs.  King,  109  N.  C.  461,  18 
S.  B.  Rep.  986. 

in.     CONDITIONS    SUBSEQUENT— 2.     NOT 
CREATED.   WHEN. 

28.  CONDITION  SUBSB<IUBNT  NOT  CRB- 
ATBD—  Amreeasent      to      assume      mortgage 

executed  by  grantor,  not  condition  subsequent 
sufficient  to  revest  estate  upon  breach. — ^Martin 
vs.  Splivalo,  69  Cal.  611,  614,  11  Pac  Rep.  484; 
Hartman  vs.  Reed,  60  Cal.  485. 

24.  Agreement  bet-vreen  partners  to  deliver 

vp  partnership  property,  with  condition  as  to 
payment  of  purchase  money,  and  for  delivery 
up  in  case  of  failure  to  pay,  as  same  is  a 
trust  enforceable  as  a  mortgage  or  lien. — Cay- 
ton  vs.  Walker,  10  Cal.  450.  464.  466. 

25.  By    condition    under    which    obligation 

to  pay  can  only  arise  after  grantee  has  parted 
with  estate. — HoUaday  vs.  Frisbie,  16  Cal.  680, 
634. 

2MI.  By  <!ondition  in  deed  immediately  after 
the  description,  ''for  the  purpose  of  erecting 
a  church  thereon  only." — Mian.  Farnham  va 
Thompson,  34  Minn.  331,  67  Am.  Rep.  69,  26  N. 
W.  Rep.  9.  IlL  Supervisors  of  Warren  Co.  vs. 
Patterson,  66  111.  119.  Md*  Faith  vs.  Bowles. 
8C  Md.  13,  68  Am.  St  Rep.  489,  87  Atl.  Rep.  711. 
Mass.  Dorr  vs.  Harrahan.  101  Mass.  531,  3 
Am.  Rep.  398;  Crane  vs.  Inhabitants  of  Hyde 
Park.  136  Mass.  147.  TIT.  Va.  Brown  vs.  Cald- 
well, 23  W.  Va.  187,  48  Am.  Rep.  876. 

37.  By  condition  In  deed  that  "no  buildings 
for  any  other  municipal  purposes  than  that  of 
city  hall  shall  ever  bo  erected  on  granted 
premises." — ^Ecroyd  vs.  Coggeshall.  21  R.  L  1, 
79  Am.  St.  Rep.  741,  41  Atl.  Rep.  260. 

28.  By  condition  in  grant  to  one  "so  long 
as  she  shall  continue  a  widow."  with  limitation 
over,  as  same  is  only  a  limitation  of  the 
estate. — Prlngle  vs.  Dunkley.  14  Smed.  A  M. 
(Miss.)  16.  63  Am.  Dec.  110. 

28.     By   csondition  in   grant    "as    and    for   a 

street,  to  be  kept  as  a  public  highway." — Kil- 
Patrick  vs.  Mayor  of  Baltimore,  81  Md.  179. 
48  Am.  St.  Rep.  609,  81  Atl.  Rep.  806,  27  L.  R. 
A.  643. 

80.  Same — In  grant  npon  trust  at  all  times 

to  "permit  all  the  white  religious  societies  of 
Christians,  and  all  members  of  such  societies, 
to  use  the  land  as  a  common  burying- g^round. 
and  for  no  other  purpose." — Brown  vs.  Cald- 
well. 23  W.  Va.  187,  48  Am.  Rep.  376. 

81.  By  recital  in  deed  of  prior  agreement^ 


i 


f  1489      (iias) 


OONDITIiONS^PKRPQRMAXCB   BSSBITTUX   WHBN. 


PMy.  m.  Ft.  I. 


with  a  mere  provieo.  that  It  ia  upon  certain 
further  expressed  terms,  coAditlons,  and  rescr* 
vations.— Cullen  vs.  Sprierir>  88  Cal.  66,  €4,  28 
Pac.  Rep.  222.  See  City  of  Portland  vs.  Ter* 
wilUger,  16  Oreff.  465..19,P^c.  Rep.  fO. 

iv:     COKSTRUHD. 

924      COlVSTRtTBD     AS     C^VBNAIVT     WHBlf 

meanlngr  or  question  of  their  beinsr  such  1^ 
doubtful. — OoBB.  Scovfll  ^s.  McMahon,  62 
Conn.  378,  86  Am.  St.  Rep.  856,  26  All.  Rep.  479, 
21  Li.  R.  A.  68.  ni.  Boone  vs.  Clark,  129  UL 
466,  21  N.  B.  Rep.  860,  6  L.  R.  A.  276.  Iowa. 
Peden  vs.  Chicago  &  Rock  Island  A  Paclflo  VL 
Co..  78  Iowa  828.  6  Am.  St.  Rep.  680,  36  N.  W. 
Rep.  424.  K.  J.  Woodruff  vs.  Woodruff,  44  N. 
J.  Eq.  (17  Stew.)  849.  16  AtL  Rep.  4,  1  L.  R.  A. 

880.  N.  Y.  Post  vs.  Weil,  116  N.  Y.  861,  12  Am. 
St.  Rep.  809.  22  N.  E.  Rep.  146,  6  L.  R.  A.  422; 
Graves  vs.  Deterlln^,  120  N.  Y.  847,  849.  24 
N.  E.'  Rep.  655. 

83.  CONSTRUED  AOOOROINO  TO  INTEN- 
TION OF  PARTIBS  And  not  accordinsT  to 
phrase  or  form. — ^Markham  vs.  Kufford,  128 
Mich.  ^06.  509,  81  Am.  St.  Rep.  222.  82  N.  W; 
Rep.  222.  48  Ij.  R.  A.  680. 

84.  An  girlug  irantor  almie  rl^kt  to  readad 

contract  upon  breach.— Miller  vs.  Steen.  84  Cal. 
188.  144. 

35.  As  appUeable  to  obllsatloHo  arlsinfir 
elth&r  upon  agrreements  for  sale  of  realty  or 
personalty. — ^Hanson    vs.    Slaven,    98    Cal.    877. 

881.  33  Pac.  Rep.  266. 

36.  As  npplylns  to  contract  to  deliver  poo- 
tkenalon  of  property  before  den^andlngr  pay- 
ment.— Benson  vs.  Shotwell.  87  Cal.  49.  59.  26 
Pac.  Rep.  249;  103  Cal.  163,  87  Pac.  Rep.  147. 

87.  In    vt«w    of    all   the    svrroimdtnff   factn 

and  general  Intent  as  manifested  by  the  con^ 
tract. — Turner  vs.  Kearney*  H6  Cal.  62,  66,  67, 
47  Pac.  Rep.  866. 

88.  Llborallr   1b    <avor   of    holder   of   estate 


when  prQvldlnff  forfeittm.— ^Behlow  ▼«.  South-' 
ern.Pac  R.  Co.,  180  Cal.  11^  19,  62  Pao.  Repi 
296. 

89w  Strictly  «ui  acalast  fke  pikrtr  seeklMs  to 
oMforoe  forfeiture^  or  in  whose  favor  it  is 
made,  as  tl^ey  tend  to  defeat  estates. — ^McDon- 
ald vs.*  Chosen  Friends,  78  Cal.  49.  66,  20  Pac. 
Rep.  41;  Alexander  vs.  Jackson,  SZ  Cal.  614, 
622,  il  Am.  St.  Rep.  158,  28  Pac.  Rep.  698; 
Randol  vd.  Scott,  110  Cal.  590,  691,  696,  42  Pac. 
Rep.  976;  Quatman  vs.  McCray,  128  Cal.  286. 
290,  60  Pac.  Rep.  865;  Behlow  vs.  Southern  Pac. 
R.  Co.,  130  Cal.  16,  19,  62  Pac.  Rep.  295.  See 
Calkins  vs.  Smith,  41  Mich.  409,  412.  1  N.  W. 
Rep.  1048;  Barrle  vtf.  Smith,  47  Mich.  130,' 
10  N.  W.  Rep.  168. 

4<K  Tiritli  the  utmost  Jealonsy  to  prevent 
restraint. — Randol  vs.  Scott,  110  Cal.  690,  696. 
42  Pac.  Rep.  976. 

41*  TITordo  oaed  niiy  h^  oofwtnwd.  to  oper«to 
either  as  condition  precedent  or  subsequent. 
accordinfiT  to  evident  sense  in  which  they  are, 
used,  as  Indicated  by  the  instrument. — ^^n  re 
BUckney*8  Will.  86  Md.  79.  60  Am.  St.  Rep.  308, 
sub  nom.  Consregrational  Church  Bldg:.  Soc.  vs. 
Everett,  36  Atl.  Rep.  664,  86  K  R.  A.  693. 

V.    evidence; 

48.  As  to  parol  eTldemce  to  vary  or  contra- 
dict deed,  see  note  68  Am.  Dec.  649. 

48.  PAHOIi  EVIDENCE  not  permissible  to, 
prove  condition  subsequent.— Ofhompson  vs. 
Thompson,  9  Ind.  823,  68  Am.  dec  638. 

44«  Parol  evidence  admitted  to  prove  condi- 
tion upon  which  conveyance  of  property  was 
n^ade  by  dauerhter  to  mother. — Simons  va 
Bedell,  122  Cal.  341.  350.  68  Am.  St.  Rep..  35.  56 
Pac.  !Bep.  8..  See  Wittenbrock  vs. ,  Caas, .  110 
Cal.  1.  6.  42  Pac.  Rep.  300;  Arne^ard  vs.  Arne- 
gard.  7  N.  D.  476.  76  N.  W.  Rep.  7^7,  41  L.  R. 
A.    268. 


§1439.    PSBFOSMANCE,    ETC.,    OF    CONDITIONS,    WHEN    ESSENTIAL. 

Before  any  party  to  an  obligation  can  require  another  party  to  perform  any  iict 
under  it,  he  must  [1]  fulfil  all  conditions  precedent  t^iereto  imposed  upon  him- 
self; and  must  [2]  be  able  and  offer  to  fulfil  all  conditions  concurrent  so  imposed 
upon  him  on  the  likjB  fulfilment  by  the  other  party,  except  $s  provided  by  the  next 

section.  History:     Enacted  March  21,  1872. 


L    ConditionB  Precedent — ^Performance  and  Ten- 
der— In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-7.  Performance — Degree  necessary  to  re- 
covery. 
8-10.  Same — Architect's  certificate  necessary. 

11.  Same— Judicial  sales. 

12.  Same — ^Balance,  when  not  precedent  to 

recovery. 
IS,  14.  Same — Party  to  perform — Question  f ot 
jury. 

n.    Necessity  of  Performance. 

15-18.  Necessary    to    enjoyment— *To    prevent 

repudiation. 
10-26.  Same — To    vest    title— Deed    does   not 

vest. 


27.  Same — To   vest  legacy, 
ni.    Refusal  to  Perform — Effect  of. 
28, 29.  Bef  usal,  when  no  relief  to  other  party. 
30,  31.  Same — When  gives  right  to  rescind  and 
sue. 
32.  Same — When  vendee  not  compelled  to 
.pay  or  return. 
33,34.  Same — Effect   upon    legacies   and    de- 
vises. 

lY.    Averment  of  Performance. 

85-37.  Performance,    etc.,    averred    as    condi- 
tions precedent. 
88-42.  Sufficiency    of    averment  —  General — 
Special. 
43.  Same — Complaint  by  state. 
44,45.  Tender,  etc.,  when  not  averred. 
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T.   ConditioiiB    Ck)ii<!urrent  —  Performance    ftnd 
Tender. 

4d-50.  Necessary     on    mutual     obligations  — 

Contracts — Beleases. 
51.  Substantial  performance. 
52,53.  Tender    of    performance  —  When    not 

sufficient. 
54,55.  Same — When  not  excused. 
56-58.  Same — Not  necessary   on  independent 

obligations. 
59,60.  Same — Not  necessary  when  time  is  €»• 

scnce  of  contract. 

VI.    Conditions  Subsequent  —  Breach  and  For- 
feiture— ^In  >Gena»d. 

61.  General  obligation — ^Issues  on. 
62,63.  Averment  of  f orf eiture—^Produetion  of . 
64-69.  Acts    amounting    to    waivers,    or    no 
waivers. 

VIL    Effect  and  Extent  of— Breach  of  Condi- 
tion. 

70,71,  Breach  no  reverter  ipso  facto— Option 
voidable. 
72.  Same — Bevests  at  conamon  law. 

73)74.  Same — Defeasible-^Devested  on    entry. 
75.  Same  —  Adjudication    corporate    fran- 
chise. 

76,77.  Same— Government,  public  lands. 

78,79.  Same — ^Devise — Legacy. 

80-85.  Statutory  forfeitures. 

86-88.  Extent   of  breach  —  Latent  defects  — 
Infants,  etc 

Vm.    Acts  Necessary  to  Creatie  iReverter. 

89,90.  Entry,  necessity  for — ^Demand. 

91, 92.  Same  —  No   presumption   in   favor   of 

claimant. 
93,94.  Judgment  necessary  at  common  law — 

Statute  law. 

IX    Proof,  and  Burden  of  Proof. 

95, 96.  Burden  upon  party  claiming  breach. 
97-100.  Evidence  necessary  to  prove  breach. 

X.    How  Enforceable. 

101, 102.  Forfeitures  not  favored  in  law  or 
equity. 

103.  Not   enforced  where  act   subsequently 

■  performed. 

104.  Devise    upon    condition    enforced    in 

equity. 

ZI.    Who  May  Take  Advantage  of  Breach. 

105*107.  Party  holding  estate — ^Aggrieved  party 

— Heirs. 
108, 109.  Artificial   person — Successors — ^Mexican 

grant. 
110,111.  Stranger  cannot — Government  grant. 

112.  Same— On  lease  for  rent, 
113-115.  State  on  matter  of  record— Office  found. 

XTI.    Against  Whom  Enforceable. 

116-120.  Assignees  of  lease-^Grantee  or  alienee. 

XIII.    Relief  When  Granted  against  Forfeiture. 

121-124.  When  offer  made  in  good  faith  —  No 
wilful  neglect. 

125, 126.  Same— Strict  compliance  waived — Fault 
of  other  party. 

127-130.  Same — Time  a  question — ^FuU  compen- 
sation— Illness. 

131, 132.  Deeds  as  security — Mortgage  or  se- 
curity. 


133-137.  Not  relieved  against  —  Negligence* — 
Wilful— Collateral  act— Value— Stat- 
ute. 

XIY.    Waiver  of  Condition. 

138,139.  Forfeiture  clause  may   be  waived  b^ 

grantor — State. 
140-142.  Continuance    of    waiver — Question    of 

fact — Not  direct. 
143-152.  What  acts  amount  to  waivel^^Accept^ 

ance — ^Affirmance,  etc. 
153-155.  Evidence  of  waiver. 

XY.    Demand  and  Notice  of  Performance. 

.156.  Demand  equal  to  entry. 

157.  Same — Presupposed  by  written  refusaL 

168.  Same-'^By  whom  made. 
159-169.  Same — ^When  necessary  or  unnecessary. 
170-172.  Notice  when  necessary. 

JLVl.    Excuses  for  Failure  to  Perform. 

173.  Waiver  must  exist. 
174-176.  Infancy — Coverture — Absence — No    e»- 
.    cuse. 

J 

XVII.    Omissiens  and  Deviations — Effect  of. 

177.  Contract  as  evidence  in  action. 

178.  Modifications  impossible— Effect   of. 

179.  Nature  of  variations. 

180.  Performance  Of  severable  contract. 
181-185.  When  party  may  recover  on. 
186-196.  Substantial  performance — ^Acts  amount- 
ing or  not  amounting  to. 

197-200.  Offer  to  perform^— Good  faith— Beadi- 
ness — Tender. 

XVin.    I^roof  of  Performance. 

20;i,  202.  Question  of  fact — Shown. before  recov- 
ery. 
203-209.  Architects'  certificates.' 

L    CONDITIONS    PRBCBDEKT— PERFORM- 
ANCE AND  TENDER — IN  GENEHAU 

1.  APPIilBD,  CITED^  CONSTBV]^,  RC- 
FBRRED  TO,  etc.,  in:  Benson  vs.  Shotwell. 
87  Cal.  49.  59,  25  Pac.  Rep.  249  (applied) ;  Han- 
son vs.  Slaven,  98  Cal.  377,  881,  33  Pac.  Rep. 
266  (construed);  First  Nat.  Bank  vs.  Ferris 
Irr.  Dl8t„  107  Cal.  56.  65,  40  Pac  Rep,  46  (ap- 
plied); Marchant  vs.  Hayes.  117  Cal.  669.  671, 
49  Pac.  Rep.  840  (applied);  Holzheier  vs. 
Hayes.  133  Cal.  456,  458.  66  Pac.  Rep.  968  (ap- 
plied). 

Am  to  performance  of  coadltlons  precedent^ 
See  note  62  Am.  Dec.  54. 

ArehlteetM'  certllleaitesy  see  pars.  8,  f,  10,  203- 
20f  this  note.. 

2.  PERFORMANCE  OF  CONDITION  PRECE- 
DENT MUST  BE  SHOWN  in  order  to  entitle 
party  to  action. — Bensley  vs.  Atwlll.  12  Cal. 
231,  232,  240.  111.  Bonnet  vs.  Glatfeldt.  120  111. 
166,  11  N.  E.  Rep.  250;  Eldridg^e  vs.  Rowe.  7 
111.  (2  Glim.)  91.  43  Am.  Dec.  41,  44.  Imd.  Dur- 
land  vs.  Pltcarin,  51  Ind.  426.  Ky.  Johnston 
vs.  Mitchell.  1  A.  K.  Marsh.  225.  227.  10  Am. 
Dec.  727;  Morford  vs.  Mastin,  6  Mon.  609.  Mass. 
Collins  vs.  Delaporte,  115  Mass.  169.  Pa.  Wll- 
lard  vs.  Morse.  82  Pa.  606.  Fed.  Qreen  vs. 
Dyersburgr.  2  Fllpp.  C.  C.  477.  10  Fed.  Cas.  1099. 

8.  PERFORMANCE  MUST  BE  SHOWN  BE- 
FORE EJECTMENT  WILL  LIE  by  party  upoa 
whom  the  burden  of  performance  is  cast— 
Vandersllce  vs.  Hanks.  8  Cal.  47.  49. 
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4.  ranrORllAIfOB  or  TBITDER  of  an  aot 

which  Is  condition  preoedsnt,  must  be  strictly 
and  punctually  performed  before  action  on  the 
contract. — Osborne  vs.  Elliott,  1  Cal.  837,  888; 
Folsom  vs.  Bartlett,  8  Cal.  168.  164;  Salmon  vs. 
Hoffman.  2  Cal.  188.  148.  66  Am.  Dec.  828;  Van- 
derslice  vs.  Hanks.  8  Cal.  47.  49;  Smith  vs. 
Compton.  6  Cal.  24.  26;  Rofirers  vs.  Cody.  8  Cal. 
324;  Wlnans  vs.  Hardenberirh.  8  Cal.  291.  298; 
Conant  vs.  Conant.  10  Cal.  249.  264.  70  Am.  Dec. 
717;  Brannan  vs.  Meslck.  10  Cal.  96.  108;  Per- 
kins vs.  Thornbursh.  10  Cal.  189.  191;  Bensley 
vs.  Atwlll,  12  Cal.  231,  240;  Vance  vs.  Din^ley. 
14  Cal.  63;  Gibbons  vs.  Scott,  16  Cal.  284,  286; 
Talbert  vs.  Hopper.  42  Cal.  897,  401;  Joyce  vs. 
Shafer.  97  Cal.  836.  888,  82  Pac.  Rep.  320; 
Shlvely  vs.  Semi-Troplo  U  &  W.  Co.,  99  Cal. 
269.  261.  83  Pac.  Rep.  848;  First  Nat.  Bank 
vs.  Perrls  Irr.  DIst,,  107  Cal.  66.  66,  40  Pac. 
Rep.  46;  Wltmer  Bros.  Co.  vs.  Weld.  108  Cal. 
669«  679.  41  Pac.  Rep.  491;  Garberlno  vs.  Rob- 
erts. 109  Cal.  126.  128.  41  Pac.  Rep.  867;  Mar- 
chant  vs.  Hayes,  117  Cal.  669,  671,  49  Pac.  Rep. 
840.  See  Oakley  vs.  Morton,  11  N.  Y.  26,  62 
Am.  Dec.  49;  Roberts  vs.  Opdyke,  40  N.  Y.  260, 
264. 

5.  PERFORMANCE  MUST  SHOW^  STRICT 
COMPLIANCE  with  conditions,  no  matter 
whether  limitation  over  exists  or  not. — Harvey 
vs.  Ashton,  1  Atk.  861;  Reynlsh  vs.  Martin.  8 
Atk.  330;  Bertie  vs.  Falkland.  Freem.  Ch.  220. 
2  Vern.  333;  Fry  vs.  Porter.  1  Mod.  300;  Long 
vs.  Rlcketts.  2  Sim.  &  Stu.  179.  1  Engr.  Ch.  180. 

6.  PERFORMANCE  MUST  BE  SUBSTAN« 
TIAIi  of  every  material  part. — Perry  vs.  Quack- 
enbush.  106  Cal.  299.  SOS.  38  Pac.  Rep.  740, 
Blanchi  vs.  Hughes,  124  Cal.  24.  27.  66  Pac. 
Rep.  610;  Laidlaw  vs.  Marye,  133  Cal.  170,  179. 
66  Pac.  Rep.  391;  Sharp  vs.  Bowie,  142  Cal. 
462,  469,  76  Pac.  Rep.  62;  Sullivan  vs.  Realty 
Co.,  142  Cal.  201.  204.  76  Pac.  Rep.  767.  Mich. 
Bush  vs.  Brooks.  70  Mich.  446.  38  N.  W.  Rep. 
662.  N.  Y.  Bonestell  vs.  Mayor  etc..  22  N.  Y. 
162;  QIacius  vs.  Black.  60  N.  Y.  146,  10  Am. 
Rep.  449;  Phillip  vs.  Gallant.  62  N.  Y.  266; 
Woodward  vs.  Fuller.  80  N.  Y.  312;  Heckmann 
vs.  Pinkney.  81  N.  Y.  211;  Nolan  vs.  Whitney, 
88  N.  Y.  648;  Whelan  vs.  Ansonla  Clock  Co.,  97 
N.  Y.  293,  296;  Flaherty  vs.  Miner.  123  N.  Y. 
382.  26  N.  E.  Rep.  418;  Van  Cllef  vs.  Van  Vech- 
ten.  130  N.  Y.  671.  29  N.  E.  Rep.  1017. 

7.  PERFORMANCE  OF  IVHOLE  CONTRACT 

looked  for  when  agreement  is  entire,  before 
action. — McMillan  vs.  Vanderlip,  12  John.  (N. 
Y.)  166.  167.  7  Am.  Dec.  299;  Champlln  vs. 
Rowley,  li   Wend.    (N.  Y.)   268.   260. 

8.  PERFORMANCE  OF  CONTRACT  IVHEN 
SUBSTANTIA!^  and  In  good  faith  is  sufficient, 
although  architect's  certificate  not  produced, 
when  same  is  unreasonably  withheld. — ^Nolan 
vs.  Whitney.  88  N.  Y.  648.  660;  Phelan  vs. 
Mayor  etc.  of  New  York,  119  N.  Y.  86.  90.  28  N. 
E.  Rep.  175.  176. 

9.  Performance  of  contract  when  substantial 
is  sufficient  without  production  of  architect's 
certificate  when  same  is  fraudulently  withheld. 
— ^Voorhis  vs.  Mayor  etc.  of  New  York.  46  How. 
Pr.    (N.  Y.)    119. 

See  pars.  203-209  this  note. 

10.  Perfornumce  of  eoadltlon  oalllnir  for  pro- 
dnction   of  architect'a  certificate  rendered  Im- 


possible by  discharge  of  such  architect  bY 
other  party,  remedied  by  production  of  certifi- 
cate of  architect  In  charge. — Griffith  vs.  Hap- 
persberger,  86  Cal.  605.  613,  25  Pac.  Rep.  137, 
487.  See  Reynolds  vs.  Jourdan,  6  Cal.  108.  Ill: 
Stelnbach  vs.  Leese,  18  Cal.  863,  867;  Wolf  vs. 
Marsh,  64  Cal.  228;  Houghton  vs.  Steele,  68 
CaL    421,   424. 

11.  PERFORMANCE  OF  CONDITION  PRE- 
CEDENT IMPOSED  BT  STATUTE,  upon  judi- 
cial sale  must  show  compliance  with  all  re- 
quirements of  statute  as  to  vesting  of  title.— 
Reld  vs.  Robrecht,  102  Cal.  620,  628.  36  Pac. 
Rep.  876. 

la.  PERFORMANCE  OF  BAIjANGB  OF  CON- 
TRACT PART1.Y  PERFORMED  Is  not  condi- 
tion precedent  to  liability  to  pay  for  part 
received.-^Wiley  vs.  Inhabitants  of  Athol,  160 
Mass.  426,  23  N.  E.  Rep.  811,  6  L.  R.  A.  342. 
See  O'Dea  vs.  Winona,  41  Minn.  424,  48  N.  W. 
Rep.  97. 

18.  PERFORMANCE  OF  CONDITION  IS 
TAI^ID  BY  ANY  ONE  WHO  HAS  AN  INTER- 
EST therein,  or  in  the  land  whereto  it  is  an- 
nexed.— Vermont  vs.  Society  for  Propagation 
of  Gospel.  2  Paine  C.  C.  646.  28  Fed.  Cas.  1166. 
1167;  Marks  vs.  Marks.  10  Mod.  419. 

14.  PERFORMANCE  AND  EXISTENCE  OF 
GOOD  FAITH  question  for  jury,  or  court  sit- 
ting as  Jury. — Perry  vs.  Quackenbush.  106  CaL 
299,   808.   38   Pac.  Rep.   740. 

XL     NECESSITY  FOR  PERFORMANCE. 

As  to  eoBditloBS  precedent  SMd  snbsequeiit 
as  applied  to  devises  and  legacies,  see  note  88 
Am.  Dec.  100. 

16.  PE»iFORMANCE  OF  CONDITION  PRE* 
CEDENT  IS  NECESSARY  and  essential  to  en- 
joyment of  benefits  conferred  by  condition 
when  complied  with. — Brannan  vs.  Meslck.  10 
Cal.  95,  108;  Scott  vs.  Ward.  13  Cal.  468,  478, 
476;  Montgomery  vs.  Kasson.  16  Cal.  189,  194. 
See  Wiley  vs.  Inhabitants  of  Athol.  160  Mass. 
426.  23  N.  E.  Rep.  311,  6  L.  R.  A.  842. 

Id.    As    performance    renders    the    thing    to 

which  condition  was  attached  absolute  and 
wholly  unconditional.— Vermont  vs.  Society  for 
Propagation  of  Oospel.  2  Paine  C.  C.  646,  28 
Fed.  Cas.  1165.  1167. 

17.  As  conditions  precedent  go  to  entire  root 
of  contract. — Lowber  vs.  Bangs.  69  U.  S.  (2 
Wall.)    728.    729.    bk.    17   L.   ed.    768. 

18.  As  party  asrgrleved  may  repudiate  whole 
contract  upon  breach  of  condition  precedent. — 
Lowber  vs.  Bangs.  69  U.  S.  (2  Wall.)  728,  729, 
bk.  17  Li.  ed.  768;  Davison  vs.  Von  Lingen,  113 
U.  S.  40.  bk.  28  L.  ed.  886.  6  Sup.  Ct.  Rep.  846; 
Norrington  vs.  Wright.  115  U.  S.  188.  bk.  29 
Lb  ed.  866.  868,  6  Sup.  Ct.  Rep.  12. 

18.    As    deed   «in   condition   precedent   is    not 

title  because  the  fee  is  dependent  upon  per- 
formance.— Meslck  vs.  Sunderland,  6  Cal.  291. 
816.     See  Brannan  vs.  Meslck.  10  CaL  96.  107. 

ao.  As  at  common  law  It  prevents  estate 
from  vesting  when  broken,  no  matter  what  its 
nature  may  be. — Phillips  va  Ferguson.  86  Va. 
609,  17  Am.  St.  Rep.  78,  8  S.  E.  Rep.  241,  1  L.  R. 
A.  837.  See  Heilbutt  vs.  Hickson.  L.  R.  7  C.  P. 
438,  8  Moak  Eng.  Rep.  329. 

21.     As  deed  on   condition   precedent   la   not 
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proof  of  title. — ^Meslok  vi.  Sunderland,  6  CaL 
tli  316. 

22.  Am  title  omder  a  eoadltloa  precedent  does 
oot  vest  from  deed. — ^Meslck  vs.  Sunderland,  € 
CaL  298.  316. 

22.  As  title  Tests  only  iip^n  pertormanoe  In 
cvcrr  partlcniar  of  condition  precedent.^ 
Mesick  vs.  Sunderland.  6  Cal.  298,  315;  Brannan 
vs.  Ifesick.  10  Cal.  96,  108;  Talbert  vs.  Hopper, 
41  Cal.  397.  401;  Bank  of  Suisun  vs.  Stark, 
IM  CaL  202.  206.  39  Pac.  Rep.  631;  Van  Horn 
▼a  Dorrance.  2  U.  a  (2  DalL)  804,  bk.  1  Ia 
ed.  391. 

24.  As  It  la  the  event  of  the  performance 
and  not  the  deed  that  casts  the  title. — Mesick 
va  Sunderland,  6  Cal.  297,  316. 

25.  As  estate  vests  er  enlarses  only  upon 
ftrlct  and  punctual  performance. — Brannan  vs. 
Mesick,  10  CaL  96,  108. 

28.  As  fee  Is  dependent  upon  proof  of  per- 
formance of  condition  precedent. — ^Mesick  vs. 
Sunderland.  6  Cal.  298,  315. 


27.  As  perfonnnnee  Is  neeessary  to  vest  a 
kgaey  made  dependent  on  a  oondition  prece- 
dent—Mills vs.  Newberry,  112  IlL  128,  1  N.  B. 
Rep.  156;  Phillips  vs.  Ferguson,  86  Va.  609, 
17  Am.  St  Rep.  78,  8  &  £.  Rep.  241,  1  U  R.  A. 
837. 

in.  REFUSAL.    TO    PERFORM — EFFECT    OF. 

2&  REFUSAL  TO  PERFORM  CONDITION 
PRECEDENT  OR  CONCtJRRBNT  with  the  con- 
sent of  the  other  party,  first  consideration  is 
whether  it  is  such  a  breach  as  will  justify  a 
rescission. — Fountain  vs.  Semi-Tropic  U  &  W. 
Ca,  99  CaL  677,  680,  34  Pac  Rep.  497. 

22.  REFUSAL  TO  PERFORM  CONDITfON 
PRECEDENT  OR  CONCURRENT  OF  MINOR 
IMPORTANCE,  not  ffoingr  to  the  root  of  the 
matter,  and  which  can  be  readily  compensated 
in  damages,  does  not  relieve  the  injured  party 
from  performance. — Fountain  vs.  Semi-Tropic 
L.  A  W.  Co.,  99  CaL  677,  680,  84  Pac.  Rep.  497. 

20.  Refnaal  to  perform  eondltlon  precedent 
er  conenrrentt  non- performance  of  which  will 
render  it  impossible  for  other  party  to  per- 
form, or  frustrates  whole  purpose  of  contract 
on  his  part,  will  ffive  the  other  party  rigrht  to 
rescind  and  recover  money  paid  and  labor  per- 
formed.— Fountain  vs.  Semi-Tropic  L.  &  W. 
Co..  99  CaL  677,  681,  84  Pac.  Rep.  497. 

3L  Gives  party  rigrht  to  decline  to  proceed 
and  sue  for  damagres,  coveringT  all  loss  occa- 
sioned by  breach,  with  profits,  but  not  remote 
or  speculative  damages. — Fountain  vs.  Semi- 
Tropic  L.  &  W.  Co.,  99  CaL  677,  681,  84  Pac 
Rep.  497. 

23.  REFUSAL  ON  VENDOR'S  PART  TO 
PERFORM  CONTRACT  which  is  entire  in  its 
nature  does  not  compel  vendee  to  pay  for-  or 
return  groods  received. — Catlin  vs.  Tobias,  26  N. 
T.  217,  221,  84  Am.  Dec.  183. 

32.  REFUSAIi  TO  PERFORM  CONDITION 
PRBCBa>BNT  by  paying  legacies,  causes  es- 
tate to  descend  to  heirs  charged  with  payment 
of  same. — ^Birdsall  vs.  Hewlett,  1  Paifire  Ch.  (N. 
T.)  32,  19  Am.  Dec.  392. 

84.  Refusal  to  perform  condition  precedent 
%7  devise  to  charity  vests  property  in  next  of 
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kin,  in  absence  of  grift  over  of  residue. — ^Mills 
vs.  Newberry,  112  IlL  128,  64  Am.  Rep.  212,  1 

N.  E.  Rep.  166,  168. 

IV.  AVERMENT  OF  PERFORMANCE. 

As  to  averment  of  forfeiture  np<»n  breack  of 
eondltlon,  see  par.  62  this  note. 

85.  COMPLAINT  MUST  AVER  PERFORM- 
ANCE OR  TENDER  THEREOF,  or  readiness 
to  fulfil  contract,  where  performance  is  con- 
dition precedent  to  rigrht  to  recover. — Rogers 
vs.  Cody,  8  CaL  324;  People  vs.  HoUaday,  26 
CaL  300,  303;  Barron  vs.  Frink,  80  CaL  486,  489; 
Ernst  vs.  Cummin^s,  56  CaL  179,  184.  N.  Y. 
Oakley  vs.  Morton,  11  N.  T.  25,  62  Am.  Dec.  «)). 
Fed.  Loud  vs.  Pomona  L  &  W.  Co.,  153  U.  S. 
664,  577.  bk.  38  L.  ed.  822,  14  Sup.  Ct  Rep.  928; 
Tilgham  vs.  Tilgrham,  1  Baldw.  C.  C.  464,  23 
Fed.  Cas.  1243,  1257;  Neis  vs.  Yocum,  16  Fed. 
Rep.  168,  173,  9  Sawy.  C.  C.  24. 

86.  Averment     ntnst     shoipr     all     conditions 

necessary  to  enable  one  to  pre-empt  lands  be- 
fore he  can  question  proceedingrs  griving'  de- 
fendant title. — Pa«e  vs.  Hobbs,  27  CaL  483,  488; 
Megrerle  vs.  Ashe,  33  Cal.  74,  86,  90;  Burrell  vs. 
Haw,  40  CaL  373,  377. 

87.  Averment  of  <!ondltlon  precedent  must 
be  shown  In  declaration  on  bond. — Whitney 
vs.  Spencer,  4  Cow.  (N.  Y.)  39,  41. 

88.  GENERAL  AVERMENT  OF  PERFORM- 
ANCE OF  CONDITIONS  PRECEDENT  only 
sufilcient  when  mode  of  performance  is  sub- 
stantially detailed  in  contract,  and  not  left  to 
Judgment  or  discretion  of  parties. — Neis  vs. 
Yocum,  16  Fed.  Rep.  168,  173,  9  Sawy.  C.  C.  24. 

80.  In  complaint  ehnrgrlnff  forfeiture  must 
be  framed  to  support  action  where  condition 
is  subsequent — People  vs.  Oakland  W.  F.  Co., 
118  CaL  284,  848,  60  Pac.  Rep.  306. 

48.  Averment  of  oiler  to  perform,  made  in 
bill,  sufficient  when  contract  does  not  make 
request  or  demand  essential. — Freeson  vs.  Bis- 
sell,  63  N.  Y.  168,  170. 

41.  ^nperf  ormance  of  eondltlon  Is  snlilelently 
averred  by  statement  that  plaintifC  has  duly 
performed  all  conditions  of  said  contract  to  be 
performed  by  him  to  this  time." — Smith  vs. 
Mohn,  87  CaL  489,  498,  86  Pac.  Rep.  696. 

42.  Special  averment  of  tender  or  oiler  of 
performanee  must  be  made  where  state  stat- 
ute prescribes  condition  upon  which  title  may 
be  secured. — Dye  vs.  Dye,  11  CaL  163,  169; 
People  ex  reL  Hastingrs  vs.  Jackson,  24  CaL 
630;  Himmelman  vs.  Danes,  86  CaL  441,  448; 
Rhoda  vs.  Alameda  Co.,  62  CaL  360.  362. 

48.  AVERMENTS  IN  COMPLAINT  FIIJSD 
BY  STATE  to  enforce  forfeiture  of  legrislative 
errant,  for  breach  of  condition  subsequent,  must 
be  so  framed  as  to  support  action. — People  vs. 
Oakland  W.  F.  Co.,  118  Cal.  234,  248,  60  Pac. 
Rep.  306. 

44.  Tender  or  oiler  of  performance  need  not 
be  averred  where  readiness  and  willingrness  to 
perform  are  allegred. — Crosby  vs.  Watkins,  12 
CaL  86,  88;  Nichols  vs.  Rensselaer  Co.  Mut  Ins. 
Co.,  22  Wend.  (N.  Y.)  126,  128,  180. 

46.  Tender  need  not  be  specially  averred 
on  condition  In  contract — ^People  ex  rel.  Hast- 
ingrs vs.  Jackson,  24  CaL  630;  Rhoda  vs.  Ala- 
meda Co.,  62  CaL  860,  362. 
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V.  COKCURRSNT     CONDITIONS— PER  PORM- 
ANCB  AND  TENDER. 

As  to  dependent  and  Independent  coTenants 

and  conditions,   he^  note  21  U.   &    (8  Wheat) 
217,  bk.  5  Im  ed.  600. 

As  to  refusal  to  perform  and  Its  ellecty  see 

ante  pars.  29-34  this  note. 

46.     A     PERFORMANCE     OR    TENDER     OP 
PERFORMANCE  IS  NECESSARY  on  part  of  one 
seekinsT  redress  for  violation  of  contract  rest- 
ing: upon  mutual  and  dependent  covenants  or 
conditions. — Middleton  vs.  Ballinffall,  1  Cal.  446, 
447;  Osborne  vs.  Elliott,  1  Cal.  337,  338;  Folsom 
vs.   Bartlett,  2  Cal.  163,  164;  Salmon  vs.  Hoff- 
man. 2  Cal.  138,  143,  66  Am.  Dec.  322;  Goodale 
vs.  West.  6  Cal.  339,  841;  Smith  vs.  Compton,  6 
Cal.  24,  26;  Rogrers  vs.  Cody,  8  Cal.  324;  Conant 
vs.  Conant,   10  Cal.  249,   254,  70  Am.  Dec.   717; 
Barron    vs.    Frink,    30    Cal.    486,    488;    Hill    vs. 
Grlgsby,  36  Cal.  656,  661;  Bohall  vs.  Dlller,  41 
Cal.    532,    636;    Englander   vs.    Rogers,    41    Cal. 
420,  422;  Kelly  vs.  Mack,  46  Cal.  303,  304;  Ernst 
vs.    Cummingrs,    65    Cal.    179,    184;    Benson    vs. 
Shotwell,  87  Cal.  49,  64,  25  Pac.  Rep.  249;  Den- 
nis vs.   Strassburgrer,   89  Cal.   683,   588,  26  Pac. 
Rep.  1070;  Easton  vs.  Montgromery,  90  Cal.  307, 
318,    26    Am.    St.    Rep.    123,    27    Pac.    Rep.    280; 
Newton  vs.  Hull,  90  Cal.  487,  493,  27  Pac.  Rep. 
429;  Merrill  vs.  Merrill,  95  Cal.  834,  338,  80  Pac 
Rep.  642;  Townsend  vs.  Tufts,  95  Cal.  267,  259, 
29  Am.   St.  Rep.   107,   80  Pac.  Rep.   528;  Joyce 
vs.   Shafer,  97  Cal.   335,  338,   32  Pac.  Rep.   320; 
Peckham  vs.  Stewart,  97  Cal.  147,  160,  31  Pac. 
Rep.  928.    See  Ala«  Whitley  vs.  Murray,  34  Ala. 
155.     111.    Ansrle  vs.  Hanna,  22  111.  429,  74  Am. 
Dec.  161.     Mass.    Olmstead  vs.  Beale,  36  Mass. 
(19  Pick.)  528;  Miner  vs.  Bradley,  39  Mass.  (22 
Pick.)   467.     Mo.   Aaron  vs.  Moore,   84  Mo.   79. 
N.  Y.    McKnifiTht  vs.  Dunlop,  4  Barb.  36;  Pratt 
vs.   Oulick,   13  Barb.   297;   Lantry  vs.   Parks,   8 
Cow.   63,  64;  McMillan  vs.  Vanderllp,  12  John. 
165,  168,  7  Am.  Dec.  299;  Jennlngrs  vs.  Camp,  18 
John.  94,  96,  7  Am.  Dec.  367;  Thorpe  vs.  White, 

13  John.  63;  Ketchum  vs.  Evertson,  13  John. 
859,  865;  Reab  vs.  Moor,  19  John.  837,  341; 
Smith  vs.  Brady,  17  N.  Y.  173,  176,  72  Am.  Dec. 
442;  Cunningham  vs.  Jones,  20  N.  Y.  486,  490; 
Baker  vs.  Hlgrglns,  21  N.  Y.  397,  899;  Bonesteel 
vs.  The  Mayor  etc.  N.  Y.,  22  N.  Y.  162,  169; 
Tompkins  vs.  Dudley,  26  N.  Y.  272,  275,  82  Am. 
Dec.  849;  Glenn  vs.  Rossler,  156  N.  Y.  161,  50 
N.  E.  Rep.  785,  787;  White  vs.  Hewett,  1  E.  D. 
Smith.  395;  Marsh  vs.  Rulesson,  1  Wend.  514, 
516;  Stephens  vs.  Beard,  4  Wend.  604,  606; 
Sickels  vs.  Pattison,  14  Wend.  267,  259,  28  Am. 
Dec.  627;  Champlin  vs.  Rowley,  18  Wend.  187, 
192.     Ores.   Powell  vs.  Dayton,  S.  &  Q.  R  Co., 

14  Oreer.  866,  360,  12  Pac.  Rep.  666.  Vt.  Kettle 
vs.  Harvey,  21  Vt.  301.  Fed.  Loud  vs.  Po- 
mona L.  &  W.  Co.,  168  U.  S.  664,  676,  677,  bk. 
38  L.  ed.  822,  14  Sup.  (H.  Rep.  928;  Telfener  vs. 
Russ.  162  U.  S.  170,  179,  bk.  40  L.  ed.  930.  16 
Sup.  Ct.  Rep.  695;  Neis  vs.  Yocum,  9  Sawy.  C.  C. 
24,  16  Fed.  Rep.  168,  170;  Tilgrhman  vs.  TIl»h- 
man.  1  Baldw.  C.  C.  464,  28  Fed.  Cas.  1248,  1257. 

See  also  cases  in  note  21  U.  S.  217,  bk.  6  Im 
ed.  600. 

47.  PERFORMANCE  OR  OFFER  OF  PER- 
FORMANCE IS  NECESSARY  ON  CONTRACT 
TO  CONVEY  upon  payment  of  last  instalment 
of  purchase  money,  as  conditions  are  concur- 
rent.— ^Bohall  vs.  Diller,  41  Cal.  632,  685. 


48.  PERFORMANCE  OR  OFFER  OF  PER- 
FORMANCE IS  NECESSARY  ON  CONTRACT 
FOR  EXCHANGE  of  lands,  with  mutual  and 
concurrent  conditions. — Royal  vs.  Dennison, 
109  Cal.  568,  662,  42  Pac.  Rep.  39. 

48.  Offer  or  tender  of  performance  is  neces- 
sary where  releases  are  to  be  given  concur- 
rently.— Dudley  vs.  Thomas,  23  Cal.  365,  369. 

B4I.  Performaneo  or  offer  to  perform  to 
necessnry  under  Louisiana  law  in  order  to  put 
other  party  to  mutual  obligration  in  default. — 
Hyde  vs.  Booraem,  41  U.  a  (16  Pet)  169,  178^ 
bk.  10  L.  ed.  925. 

61.  MITTUAJL  AND  DEPENDENT  CON- 
TRACTS MUST  BE  SUBSTANTIALLY  PER- 
FORMED.— Supt  &  Trustees  Public  Schools  vs. 
Bennett,  27  N.  J.  U  (3  Dutch.)  513,  72  Am,  Dec. 
873;  Dunham  vs.  Pettee,  8  N.  Y.  508,  513;  Lester 
vs.  Jewett,  11  N.  Y.  463,  459;  Beecher  vs.  Con- 
radt,  13  N.  Y.  108.  64  Am.  Dec.  535;  Husted  vs. 
Craigr,  86  N.  Y.  221. 

62.  TENDER  OR  OFFER  TO  PEIRFORM 
COUPLED  WITH  UNAUTHORIZED  CONDI- 
TION is  not  such  an  offer  to  perform  as  will 
entitle  party  to  recover  on  contract  with  con- 
current mutual  conditions. — Royal  vs.  Denni- 
son,  109  Cal.  668,  662,  42  Pac.  Rep.  89. 

68.  Tender  Is  not  eqvlvalent  tn  every  re- 
spect of  performancey  as  it  does  not  extinguish 
or  satisfy  the  oblieratlon,  and  continuous  readi- 
ness after  tender  must  be  shown. — Redlngrton 
vs.  Chase,  84  Cal.  666,  670. 

64.  PERFORMANCE  OR  OFFER  OF  PER- 
FORMANCE NOT  EXCUSED  unless  conduct 
amounting  to  refusal  to  perform  on  part  of 
other  party  was  such  as  to  amount  to  le^al 
excuse  for  failure. — Hanson  vs.  Slaven,  98  Cal 
377,  382,  33  Pac.  Rep.  266. 

66.  Not  ezevsed  by  reason  of  proof  of  de-> 
fault  on  part  of  other  party  to  contract. — 
Neis  vs.  Yocum,  9  Sawy.  C.  C  24,  16  Fed.  Rep. 
168,  170. 

60.     Tender  of  performanee  Is  not  n^tx^wmttry 

where  conditions  are  independent. — Cayton  vs. 
Walker,  10  Cal.  460,  464;  Dudley  vs.  Tnomaa,. 
23  Cal.  866,  369;  Donovan  va  Judson,  81  Cal. 
334,  338,  22  Pac.  Rep.  682,  6  I*  R.  A.  691; 
Southern  Pac.  R.  Co.  vs.  Allen,  112  Cal.  45fv 
461.  44  Pac  Rep.  796.  N.  Y.  Morris  vs.  Sliter» 
1  Den.  69.  60;  The  Merlden  Britannia  Co.  va, 
Zingsen,  48  N.  Y.  247,  253,  8  Am.  Rep.  549. 
Ens.  Pordagre  vs.  Cole,  1  Saund.  319,  820;  Mat- 
tock vs.  Kins'  Lake,  10  Ad.  &  El.  50,  37  Eng- 
C.  L.  37. 

As  to  Independent  eondltlons,  see  note  21 
U.  S.  217,  bk.  6  I.,  ed.  600. 

67.  Tender  or  oiler  of  performanee    is    not 

necessary  where  act  to   be  performed   is    not 

condition    precedent    to    rifirht     to    recover. 

Dudley  vs.  Thomas.  28  Cal.  865,  869. 

68.  ENFORCEMENT  OF  ONE  COVENAlTr 
or  afireement  not  dependent  upon  performance 

of   other   when    conditions   are   Independent. 

Norton  vs.  Jackson,  6  CaL  262,  264. 

69.  TENDER  OF  COBTVEYANCE  NOT  NEC- 
ESSARY BEFORE  ACTION  TO  RECOVBSR 
balance  of  purchase  money  under  contract 
making  time  essence  of  corfract — Wilcoxson 
va  Stitt,  65  Cal.  596,  599,  62  Am.  Rep.  310, 
4  Pac.  Rep.  629;  Smith  vs.  Mohn,  87  Cal.    48S, 
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418,  25  Pac.  Rep.  69i;  Newton  vs.  Hull»  90 
CaL  487.  498,  27  Pac.  Rep.  429;  Banbury  vs. 
Arnold,  91  CaL  608,  609,  27  Pac  Rep.  984; 
Townsend  vs.  Tufta,  96  CaL  267,  259,  29  Am. 
St  Rep.  107,  30  Pac.  Rep.  528;  Joyce  vu.  Shafer, 
97  Cal.  335,  838,  32  Pac  Rep.  820;  Scott  vi. 
Glenn,  98  Cal.  168.  171,  82  Pac  Rep.  983. 

Caae  ef  deair  ▼■•  Folvevy  84  Cal.  816,  18 
Am.  St  Rep.  187,  24  Pac  Rep.  280,  which  held 
that  !n  case  of  mutual  and  dependent  stlpula- 
dons  to  be  concurrently  performed  where  both 
parties  were  In  fault  and  time  of  performance 
passed  without  tender  of  performance  on 
either  side,  contract  waa  at  end,  was  expressly 
overruled  In  Newton  vs.  Hull,  90  Cal.  487,  492, 
193.  27  Pac  Rep.  429,  which  stated  the  rule 
as  in  the  earlier  and  more  recent  cases. — See 
also  Phelps  vs.  Brown,  96  Cal.  572,  575,  80  Pac 
Rep.  774. 


6t»  Pcrfonnanee  not  aeceesary  before  ae- 
tiea  for  moaey  where  day  is  set  for  payment, 
and  same  is  to,  or  may,  happen  before  thins 
which  is  consideration  for  payment  is  to  hap- 
pen.—Dox  vs.  Dey,  8  Wend.  (N.  l.)  856,  860; 
Pordaffe  vs.  Cole,  1  Saund.  (Enf.)  819,  820. 

Vt    CONDITIONS     SUBSEQUENT  — BREACH 
AND  FORFEITURE— IN  OENERAU 

As  to  what  coBStltiites  breaeh  of  coBdItloii 
rabsc^veaty  see  note,  44  Am.  Dec.  749. 

As  to  avenaeBt  of  perfonumee  of  eoBdltloB% 
see  pars.  86-45  this  note. 

As  te  forf eltvro  of  m  eoryorato  finiBdUsc^  see 
par.  76  this  note. 

61.     GBNERAIi  OBIilOATION  OF  FORFETT- 

VBM  U  l^BQjklA  CONCiilJSiojr  upon  which  no 
issues  can  be  taken. — Dutch  Flat  Water  Ca 
Ta  Mooney,  18  Cal.  684,  685. 

tXi    AvenaeBt   of  forf  eltiiro  aanflt  be  stated 

■o  as  to  enable  court  lo  see  whether  it  accrued. 
Dutch  Flat  W.  Co.  vs.  Hocney,  12  CaL  634, 
586. 

6S.    Acta    sviBcleBt   to   ereate   forAoltiiro   do 

not  per  so  produce  forfeiture  of  corporate 
franchise. — People  ex  rel.  Sablchl  vs.  Los  An- 
geles EL  R.  Co.,  91  CaL  888,  840,  27  Pac  Rep. 
<78. 

64.  REFUSAIi  TO  PERFORM,  Hf  ORDER 
TO  AMOUNT  TO  l^AIYBR,  must  be  explicit 
and  positive,  distinct,  and  unequivocally  ab- 
aolnte. — ^Hanson  vs.  Slaven,  98  CaL  377,  882, 
81  Pac  Rep.  266;  United  States  va  Smoot,  82 
U.  a  (16  WalL)  86,  bk.  21  U  ed.  107. 

68.  Must  be  treated  aad  aeted  npoB  as  such 
by  party  to  whom  promise  made. — Hanson  vs. 
Slaven,  98  CaL  877,  882.  88  Pac  Rep.  266;  United 
SUtes  vs.  Smoot,  82  U.  a  (16  WaU.)  86,  bk. 
n  I*  cd.  107. 

M.  CONTIBTAHCB  OF  PROFBRTT  BE- 
FORE TIMB  MENTIONED  FOR  COMPLETION 

is  not  breach  sufficient  to  call  for  abandonment 
or  rescission. — Joyce  vs.  Shafer,  97  Cal.  885, 
118,  82  Pac  Rep.  820;  Shively  vs.  Semi-Tropic 
U  A  W.  Co.,  99  CaL  269,  261,  88  Pac  Rep.  848; 
Gaberino  Tfli  Roberts,  109  C^L  125,  128,  41  Pac 
Rep.  857. 

67.  NON-PAYMENT  OF  ASSESSMENT  is  no 
forfeiture  of  claim  of  delinquent  owner. — ^War- 
ing vs.  Crow,  11  CaL  866,  871;  Wiseman  vs. 
UcXuUy,  26   CsJ.   280,  289. 


68.  THE  PROVISION  FOR  PAYMENT  OF 
MONEY  as  "a  forfeiture"  creates  no  forfeiture 
of  contract,  but  Is  merely  liquidated  damages. 
— Cleary  vs.  Folger,  84  Cal.  316,  319,  18  Am. 
St.  Rep.  187,  24  Pac.  Rep.  280. 

69.  TEMPORARY  ABSENCE  OF  MINING 
PARTNER  creates  no  forfeiture  of  his  interest 
— Warlngr  va  Crow.  11  Cal.  366,  371;  Wiseman 
va  McNulty,  25  CaL  230,  239. 

VIL     EFFECT    AND    EXTENT    OF    BREACH 

OF  CONDITION. 

As  to  •votdaBoe  of  deed  oa  breaeb  of  eoB- 
dltloa  ■abseqveaty  see  note  44  Am.  Dec.  743, 
769. 

Aa  to  effeet  of  breach  of  condltloB  subse- 
Vveaty  see  note  44  Am.  Dec.  754,  755. 

Aa  to  vestlaiT  of  legacy  vpoB  fallore  to  per- 
foRB  eoBdltlOBS  sabaequeBty  see  monographic 
note  78  Am.  Dec  284-836. 

701  A  BREACH  OF  CONDITION  SUBSE- 
I^ITENT  DOES  NOT  IPSO  FACTO  BFFBCT  re- 
verter until  forfeiture  Is  consummated. — Cul- 
len  vs.  SprigflT.  83  C^aL  66,  64,  23  Pac  Rep.  222. 

71*    Make*  vraat  voidable  at  the  optica  of 

grantor  on  breach  of  condition. — Smith  vs. 
Mohn,  87  C!aL  489,  498,  25  Pac.  Rep.  696.  See 
Wilcoxson  vs.  Stitt,  65  C!aL  696,  62  Am.  Rep. 
810,  4  Pac  Rep.  629;  Clark  va  Jones,  1  Den. 
(N.  Y.)  516,  48  Am.  Dec  706. 

Tli  A  BREACH  OF  CONDITION  SUBSB- 
I^UBNT  REVESTS  ESTATE  IN  GRANTOR,  AT 
COMMON  I1AW9  Upon  entry  for  condition 
broken. — ^Parsons  vs.  Smilie,  97  CaL  647,  652, 
82  Pac  Rep.  702. 

7S.  Makea  the  estate  defeastble  if  condition 
not  strictly  performed. — ^Norrls  vs.  Moody,  84 
CaL  148,  145.  24  Pac  Rep.  37;  Bank  of  Sulsun 
va  Stark,  106  CaL  202,  206,  89  Pac  Rep.  581; 
Wheeler  va  Walker,  2  Conn.  196,  7  Am.  Dec 
264. 

74.  DOES  NOT  DEVEST  ESTATE  already 
vested  without  entry. — Mtas.  Rawson  vs.  Inh. 
School  Dist.,  89  Mass.  (7  Allen)  126,  88  Am.  Dec 
670.  Mo.  Ellis  vs.  Kyfirer,  90  Mo.  600,  606,  3 
&  W.  Rep.  23;  O'Brien  va  Wagrner,  94  Mo.  93» 
4  Am.  St.  Rep.  362,  7  S.  W.  Rep.  19.  N.  C.  Nun- 
nery vs.  Carter,  5  Jones  (N.  C.)  Eq.  870,  78  Am. 
Dec.  231.  Fed*  Finlay  vs.  Kin  fir's  Lessee,  28 
U.  S.  (3  Pet.)  346,  875,  bk.  7  L.  ed.  701. 

7B.     Does  Bot  devest  title  or  work  forfeltvre 

of  corporate  franchise,  without  adjudication 
by  proper  court. — People  ex  reL  Sabichi  vs. 
Los  Anfireles  Electric  R.  Co.,  91  CaL  338,  840, 
27  Pac.  Rep.  678.  See  People  vs.  President 
etc  Manhattan  Co.,  9  Wend.  (N.  Y.)  851; 
Mickles  vs.  Rochester  City  Bank,  11  Paise  Ch. 
(N.  Y.)  118. 

7d.  Does  Bot  devest  title  la  iroverBBi,eBt 
landsy  at  cobubob  law,  without  judfirment  of 
forfeiture  on  condition  subsequent — Town  of 
Areata  vs.  Areata  &  M.  R.  R.  Co.,  92  Cal.  689, 
645,  28  Pac.  Rep.  676. 

77.  ABBezed  to  -vraat  of  pablle  laada  will 
not  revest  title  at  common  law  so  as  to  author- 
ize subsequent  errant  without  office  found.^ 
Norris  vs.  Moody,  84  CaL  148,  145,  24  Pac.  Rep. 
87. 

78.  BREACH  OF  CONDITION  ANNEXED 
TO  DEVISE  forfeits  estate,  and  heirs  become 
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seized.— Stanley  vs.  Colt,  7S  U.  &  (5  Wall.) 
119,  bk.  18  L..  ed.  502. 

79.  BRE2ACH  OF  CONDITION  TBSTINO 
liEGACY  gives  same  to  next  of  kin  in  absence 
of  devise  over  of  residue  of  estate. — Mills  vs. 
Newberry,  112  III.  123,  1  N.  E.  Rep.  156,  54  Am. 
Rep.  213. 

80.  statute:  DECLARING  FORFBITURB 
DISPENSES  WITH  ITS  JUDICIAL  DECLARA- 
TION as  to  devestingr  the  estate. — Omnibus  R. 
Co.  vs.  Baldwin,  57  Cal.  160,  179. 

81.  STATUTORY  REMEDIES  given  to  en- 
force penalties  of  forfeitures  must  be  strictly 
adhered  to,  and  no  process  or  procedure  can 
be  used. — Reed  vs.  Omnibus  R.  Co.,  33  Cal. 
212,  216. 

82.  Forfeltare  takes  place  on  <!ominlaaloii  of 
act  prohibited,  and  immediately  devests  prop- 
erty without  seizure  or  suit. — Oakland  R.  Co. 
vs.  Oakland,  B.  &  F.  V.  R.  Co.,  45  Cal.  365,  874, 
13  Am.  Rep.  181;  Kennedy  vs.  Strong:,  14  John. 
<N.  Y.)  128,  129;  Fountain  vs.  PhcBnix  Ins.  Co., 
11  John.  (N.  Y.)  298,  300. 

88.  Devests  title  of  ovmer  under  statute 
providinsT  that  upon  failure  to  pay,  or  to  com- 
plete work,  by  certain  time  forfeiture  shall 
occur  without  action. — ^Town  of  Areata  vs. 
Areata  &  M.  R.  R.  Co.,  92  Cal.  639.  646,  28 
Pac.  Rep.  676;  Rush  vs.  Jackson,  24  Cal.  308. 
816;  Borland  vs.  Lewis,  43  Cal.  669,  572;  Oak- 
land R.  Co.  vs.  Oakland,  B.  &  F.  V.  R.  Co.,  46 
Cal.  365,  379,  13  Am.  Rep.  181;  Upham  vs.  Hosk- 
InfiT.  62  Cal.  250,  257. 

There  is  some  langruagre  employed  in  lue 
opinion  in  People  ex  rel.  Sablchi  vs.  Los  An- 
Seles  E.  R.  Co.,  91  Cal.  338,  340,  27  Pac.  Rep. 
673,  which  appears  to  hold  that  forfeiture  must 
In  all  cases  be  judicially  declared,  but  the 
learned  Justice  who  wrote  the  opinion  was  not 
then  considering:  question  of  forfeiture  based 
upon  failure  to  perform  work  within  statutory 
time,  and  his  opinion  had  reference  to  forfeit- 
ure of  corporate  franchises  alone.  See  par. 
77  this  note. 

84.  Devests  title  of  franchise  by  street  rall- 
roady  by  non-compliance  with  provisions  of 
statute,  without  Judgement. — Oakland  R.  Co. 
vs.  Oakland,  B.  &  F.  V.  R.  Ca,  45  Cal.  365, 
373,  13  Am.  Rep.  181. 

85.  Forfeiture      of      franchlae      vests      title 

Immediately  in  state  upon  happening:  of  event 
or  commission  of  offense  for  which  declared. — 
Upham  vs.  Hoskin?,  62  Cal.  260,  257;  Borland 
vs.  Lewis,  43  Cal.  669,  672;  Oakland  R.  Co.  vs. 
Oakland,  B.  &  F.  V.  R.  Co.,  45  Cal.  865,  877, 
13  Am.  Rep.  181. 

86.  EXTENDS  TO  LATENT  DEFECTS  In 

soil  In  contract  to  build,  as  they  are  no  excuse 
for  non-performance,  in  the  absence  of  special 
provision  In  contract. — Dermott  vs.  Jones,  sub 
nom.  Ing:le  vs.  Jones,  69  U.  S.  (2  Wall.)  1,  bk. 
17  Im  ed.  762. 

87.  FORFEITURE  OH  BREACH  OF  CON- 
DITION SUBSE<IUBNT  extends  to  infants. — 
Garrett  vs.  Scouten,  8  Den.  (N.  Y.)  884,  840; 
Barker  vs.  Cobb,  86  N.  H.  844. 

88.  Estates  of  married  women. — Garrett  vs. 
Scouten,  3  Den.  (N.  Y.)  884,  840;  Barker  vs. 
Cobb,  36  N.  H.  844. 


VIIL     ACTS    NECESSARY    TO    CREATE    RE- 
VERTER. 

80.  BREACH  OF  CONDITION  AND  ENTRY 
THEREFOR  NECESSARY  to  revest  estate  at 
common  law  on  breach  of  condition  subsequent 
as  title  passes  in  prsesenti,  and  whole  vests,  or 
none,  under  condition  subsequent. — Vander- 
slice  vs.  Hanks,  8  Cal.  27,  32;  Spect  vs.  Greers*. 
51  Cal.  198,  201;  Parsons  vs.  Smllle,  97  CaL 
647,  652,  32  Pac.  Rep.  702;  Bank  of  Suisun  vol 
Stark,  106  Cal.  202,  207,  39  Pac.  Rep.  631.  Conn. 
Chalker  vs.  Chalker,  1  Conn.  79,  6  Am.  Dec 
206.  Ind.  Thompson  vs.  Thompson,  9  Ind.  328, 
68  Am.  Dec.  638;  Cross  vs.  Carson,  8  Blackf. 
138,  44  Am.  Dec.  742.  Mo.  O'Brien  vs.  Warner, 
94  Mo.  93,  4  Am.  St  Rep.  862,  7  a  W.  Rep.  19. 
N.  Y.  Nicoll  vs.  New  York  &  E.  R.  Co.,  12 
N.  Y.  121,  140. 

00.  Not  meeessary  vrhere  demand  of  posses- 
sion is  made  before  suit. — Hamilton  vs.  Knee- 
land,  1  Nev.  40,  59. 

01.  Re-entry  on  forfeiture  for  breaeh  of 
<!onditlon  sabseQoent  will  not,  at  common  law, 
be  presumed  from  length  of  time. — Garrett  vs. 
Scouten,  3  Den.  (N.  Y.)  834,  340;  Jackson  ex 
d.  Donally  vs.  Walsh,  3  John.  (N.  Y.)  226,  228; 
Jackson  ex  d.  Myers  vs.  Elsworth,  20  John. 
(N.  Y.)  180.  181;  Phelan  vs.  Kelly,  25  Wend. 
(N.  Y.)  389,  394. 

82.  PRESUMPTION  IS  NOT  ORDINARI1.T 
MADE  IN  FAVOR  of  party  claiming:  title  on 
breach  of  condition  subsequent. — Thompson  vs. 
Thompson,  9  Ind.  823,  68  Am.  Dec.  638;  Whit- 
ton  vs.  Whitton,  38  N.  H.  127,  75  Am.  Dec.  163; 
Llvingrston  vs.  Tompkins,  4  John.  Ch.  (N.  Y.) 
415,  8  Am.  Dec.  598. 

98.  JUDGMENT  DEVESTING  TITLE  OF 
OWNER  by  forfeiture  necessary  at  common 
law. — Oakland  R.  Co.  vs.  Oakland,  B.  A  F.  V. 
R.  Co.,  45  Cal.  365,  378,  13  Am.  Rep.  181. 

94.  Necessary  on  breach  of  condition  cre- 
ated by  statute. — Rush  vs.  Jackson,  24  Cal. 
308,  316;  Borland  vs.  Lewis,  43  Cal.  569,  572; 
Oakland  R.  Co.  vs.  Oakland,  B.  &  F.  V.  R.  Co., 
45  Cal.  365,  367,  378,  13  Am.  Rep.  181;  Upham 
vs.  Hoskingr,  62  Cal.  250,  257;  Areata  vs.  Areata 
&  M.  R.  R.  Co.,  92  Cal.  689.  646.  28  Pac  Rep. 
676. 

IX.  PROOF  AND  BURDEN  OF  PROOF. 

98.  BURDEN  OF  PROOF  IS  UPON  PARTY 

seeking'  to  re-enter  on  breach  of  contract  or 
condition. — The  Rutland  Biarble  Co.  vs.  Ripley, 
77  U.  &  (10  Wall.)  339,  bk.  19  L.  ed.  955;  Belk 
vs.  Meagher,  104  U.  S.  279,  bk.  26  U  ed.  736. 

90.  Burden  of  proof  of  forfeltare  rests  on 
party  seeking  to  establish  it. — Quigley  vs. 
Oillett,  101  Cal.  462,  469,  85  Pac.  Rep.  1040; 
Harris  vs.  Kellogs,  117  Cal.  484,  489,  49  Pac. 
Rep.  708;  Hammer  ve.  Qarfleld  Min.  etc  Co., 
180  U.  a  291,  bk.  82  L.  ed.  964,  9  Sup.  Ct  Rep. 
648. 

97.  Forfeltare  mast  be  established  by  clear 

and  convincing  proof. — ^Hammer  vs.  GarAeld 
Min.  etc.  Co.,  130  U.  &  291,  bk.  82  U  ed.  964. 
9  Sup.  Ct  Rep.  548. 

98.  Inabllltr  of  vendor  to  furnish  good  title 
at  time  of  performance  must  be  shown  before 
action  for  breach  of  contract  can  be  main- 
tained.— ^Joyce  vs.   Shafer,  97  Cal.   885,   838,   82 
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Pac  Rep.  320;  Shlvely  ya.  Beml-Tropic  L.  & 
W.  Co..  99  Cal.  269.  261,  88  P&o.  Rep.  848;  Gar- 
benno  vs.  RoberU»  109  Cal.  126,  128»  41  Pac. 
Rep.  857. 

89.  PARTY  CliAIMDrO  TITLES  from  non- 
performance of  condition  subsequent  must 
show  it  to  be  complete  and  perfect  on  his  part. 
— Whitton  vs.  Whltton,  88  N.  H.  127,  75  Am. 
Dec.  163. 

180.  PROOF  OF  DRFAULT  OF  OTHBR 
PARTY  to  contract  not  enougrb  to  entitle  party 
to  recover. — Neis  vs.  Yocum,  9  Sawy.  C.  C. 
24,  16  Fed.  Rep.  168,  170. 

X.     HOW  BNFORCBABL.E. 

181.  FORFBITURB8  ARB  NOT  FAVORBD 
BY  COURTS,  and  never  enforced  when  am- 
biguous.— Cleary  vs.  Folsrer,  84  Cal.  316,  18 
Am.  St.  Rep.  187,  24  Pac.  Rep.  280;  Quatman 
vs.  McCray.  128  Cal.  286,  289,  60  Pac.  Rep.  856. 
Kaa.  Sanford  vs.  Weeks,  88  Kan.  319,  5  Am. 
St  Rep.  748.  16  Pac  Rep.  466;  liVlfl.  Smith  vs. 
Mariner,  6  Wis.  651,  68  Am.  Dec.  73. 

102.  B«iilt)'  will  not  enforce  penalty  or  for» 
feltvre,  or  lend  Its  aid  to  devest  an  estate  upon 
breach  of  condition  subsequent. — ^Keller  vs. 
Lewis,  63  Cal.  115,  118;  McCormick  vs.  Rossi, 
70  Cal.  474,  476,  15  Pac.  Rep.  36;  Parsons  vs. 
Smilie,  97  Cal.  647,  652,  32  Pac.  Rep.  702.  See 
Me,  Birmlnerham  vs.  Liesan,  77  Me.  494.  1  AtL 
Rep.  151,  162.  N.  Y.  Livingston  vs.  Stickles, 
8  Paige  Ch.  (N.  Y.)  398;  Nicoll  vs.  New  York 
A  E.  R.  Co.,  12  N.  Y.  121,  132. 

103.  Where  the  act  can  be  subsequently  per- 
formed or  compensation  made,  and  parties 
placed  in  same  position. — Parsons  vs.  Smllle, 
97  Cal.  647.  653,  32  Pac.  Rep.  702. 

104.  PERFORM  ANCB  OF  DBVISB  UPON 
COIfDITION  to  support  testator's  widow  en- 
forced In  equity  as  charge  upon  estate  devised. 
—Springer's  Appeal,  111  Pa.  St.  228,  2  Atl.  Rep. 
855. 

XL  WHO  MAY   TAKE  ADVANTAGE   OP 

BREACH. 


Buiy  exercise  rlffht  of  defeating 
of  comdltlony  see  note  44  Am. 


As  to  w^bo 
estate  for 

Dec  758. 

105.  PARTY  BNTBRING  ON  FORFEITURB 
OF  CONDITION  MUST  BB  ONB  HOI.DING  In- 
terest in  estate,  and  not  party  who  has  no 
interest  or  never  attempted  to  convey,  or 
association  of  persons  who,  in  their  collective 
capacity,  are  incapable  of  takinfir. — Wiseman 
▼8.  McNulty,  25  Cal.  230,  239. 

10«.  PARTY  AGGRIEVED  BY  BREACH  OF 
CONDITION  SUBSEaUBNT  Is  entitled  to  In- 
Bist  on  forfeiture  or  compel  payment. — Jack- 
ion  vs.  Topplnsr,  1  Wend.  (N.  Y.)  388,  19  Am. 
Dec  615. 

107.  Gramtor  or  his  heirs  alone  can  take 
advantaere  of  breach  of  condition  in  an  aerree- 
ment — Buckelew  vs.  Estell,  5  Cal.  108;  Nicoll 
vs.  New  York  &  E.  R.  Co.,  12  N.  Y.  121.  132, 
139;  SchulenberfiT  vs.  Harrlman,  88  U.  S.  (21 
Wall.)  44    bk.  22  L.  ed.  561. 

106.  Or  hJe  raceessors,  If  grantor  am  artl- 
ieial  peraoBy  can  take  advantage  of  breach  of 
condition  subsequent. — Schulenbergr  vs.  Harrl- 
man, 88  U.  a  (21  Wall.)  44,  bk.  22  L.  ed.  551. 

GerenmeBt   wsrmmt. — See  par.   Ill    this   note. 


100.  MBXICAN  GRANT— Failure  to  perform 
eonditlon  siabseaneiit  can  only  be  taken  ad^* 
vantagre  of  by  denouncement,  as  fixed  by  laws 
of  Mexico. — Touchard  va  Toucnard,  6  Cal. 
806,  307;  Vandersllce  vs.  Hanks,  8  Cal.  27,  37^ 

110.  STRANGER  OR  MERE  NAKED  TUBS* 
PASSEIR  cannot  take  advantage  of  breach  of 
condition. — Buckelew  vs.  Estell,  5  Cal.  108. 
N.  Y.  Underbill  vs.  Saratosra  eic.  R.  Co.  20 
Barb.  (N.  Y.)  455;  Fonda  vs.  Sagre,  46  Barb^ 
(N.  Y.)  109.  Fed.  Webster  vs.  Cooper,  56 
U.  S.  (14  How.)  488,  bk.  14  L.  ed.  610. 

111.  Canmot  take  advantage  of  breach  of 
condition  snbseqaent  on  errant  from  srovern- 
ment. — Schulenberer  vs.  Harrlman,  88  XJ.  S.  (21 
Wall.)  44,  bk.  22  L.  ed.  651. 

112.  Can  take  advantasre  of  breach  of  con- 
dition subsequent  in  lease  in  order  to  recovei* 
rent — ^Underbill  vs.  Saratofira  etc.  R.  Co.,  20 
Barb.   (N.  Y.)   456. 

118.  STATE  CAN  ACaUIRB  SEIZIN  or  pos- 
session for  breach  of  condition  by  matter  of 
record  only. — People  vs.  Brown,  1  C!al.  (N.  Y.) 
416.  426;  United  States  vs.  De  Repentigrny,  72' 
U.  S.    (5  Wall.)   211,  267,  bk.  18  L.  ed.  627. 

114.  Inqnest  and.  Jndsment  necessary  to 
entitle  state  to  re-enter  on  breach  of  condition 
broken  when  entry  necessary  on  part  of  com- 
mon person. — People  vs.  Brown,  1  Cal.  (N.  Y.) 
416,  426;  United  States  vs.  De  Repentlgrny,' 
72  U.  S.   (6  Wall.)  211,  267,  bk.  18  L.  ed.  627. 

115.  Same — And    scire    facias    necessary    to 

entitle  state  to  re-enter  on  breach  of  condition 
subsequent  where  entry  and  action  necessary 
to  common  person. — People  vs.  Brown,  1  Cal. 
(N.  Y.)  416,  421.  426;  United  States  vs.  De 
Repentlgrny,  72  U.  S.  (5  Wall.)  211.  267.  bk. 
18  L.  ed.  627. 

XII.     AGAINST  WHOM  ENFORCEABLE. 

118.  As  to  duration  of  condition  subsequent 
and  who  bound  by^  see  note  44  Am.  Dec.  745. 

117.  FORFEITURE  IS  ENFORCEABLE 
AGAINST  ASSIGNEE  of  lessee  or  grrantee  on 
condition  relating:  to  support  and  maintenance 
of  thing:  demised. — Verplanck  vs.  Wright,  23 
Wend.  (N.  Y.)  606,  510;  Sampson  vs.  Easterby.  9 
Barn.  &  Cr.  605.  4  Man.  &  Ry.  422.  17  Engr.  C. 
Lw  428,  sub  nom.  Easterby  vs.  Sampson,  6  Bingr. 
644,  4  Moore  &  P.  601.  1  Cr.  &  J.  106,  38  Rev. 
Rep.   239. 

118.  Enforceable  agrainst  grrantee  or  his 
alienee. — Jackson  vs.  Topping:,  1  Wend.  (N.  Y.) 
388,  19  Am.  Dec.  516. 

119.  Enforceable  asalnst  asslgrnee  or 
srantee  on  condition  relating:  to  thingrs  in  esse 
at  time  of  Its  creation,  without  heing  named. — 
Verplanck  vs.  Wrlg:ht,  23  Wend.  (N.  Y.)  506. 
510;  Grey  vs.  Cuthbertson,  2  Chit.  482,  18  Eng:. 
C.  L.  747. 

120.  Enforceable  asalnst  asslgrnee  of  lessee, 

althoug:h  not  mentioned  in  condition  not  to  sell 
or  dispose  of  timber  on  estate. — ^Verplanck  vs. 
Wrig:ht,  23  Wend.   (N.  Y.)  506.  610. 

XIII.     RELIEF,   WHEN   GRANTED  AGAINST. 

As  to  excuses  for  non-performance^  see  post 
S  1441  and  note. 

As  to  relief  In  equity  asalnst  forfeiture,  see 

monogrraphic  note  68  Am.  Dec  85-88. 
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As  t*  when  e^vity  will  rellevey  thowh  tiflie 
!•  of  easenco  of  eontmet^  lee  note  2  Sdw.  Ch. 
(N.  Y.)  78.  6  L.  ed.  816. 

121.     RBLISF    AGAINST    FORFBITVRB     !■ 

granted  only  where  person  has  promptly  and 
In  ffood  faith  offered  to  fulfil  contract. — Conrad 
VB.  Undley.  t  CaL  178.  176;  Steele  vs.  Branch. 
40  Cal.  8.  11;  Qrey  ts.  Tubbs,  48  Cal.  369.  864; 
Hicks  vs.  liovell,  64  CaL  14.  18.  20,  49  Am.  Rep. 
679,  27  Pac.  Rep.  942. 

US.  ESaUITY  UriLI.  RESLIBTSl  where  party 
In  default  tenders  performance  promptly  and 
with  reasonable  diligence,  and  other  party  has 
suffered  no  damasre  by  delay,  irood  faith  bein^ 
shown. — Steele  vs.  Branch,  40  CaL  8,  11;  Far- 
ley vs.  VaufiThn.  11  Cal.  227,  287. 

125.  Foif eltvr*  reltored  acalnet  when 
party  shows  that  circumstances  which  ex- 
clude the  idea  of  wilful  nesrlect  or  of  gross 
carelessness  have  prevented  strict  compliance. 
— ^Me.  Jones  vs.  Bobbins.  29  Me.  861.  60  Am. 
Dec.  693.  N.  Y.  Wells  vs.  Smith,  2  Edw.  Ch. 
(N.  Y.)  78.  83;  Dumond  vs.  Sharts,  2  Paisre  Ch. 
(N.  Y.)  182,  184.  Fed.  Brashler  vs.  Gratz,  19 
U.  a  (6  Wheat)  628.  688,  bk.  6  L.  ed.  322.  Buff. 
Hlpwell  vs.  KnifiTht.  1  You.  A  C  401,  416,  4 
U  J.  N.  S.  62. 

124.  ESaVlTY  'WILL  RBLIBVB  against  for- 
feiture where  failure  of  performance  is  effect 
of  accident  and  unintentional. — Parsons  vs. 
SmlUe,  97  Cal.  647.  658,  82  Pac.  Bep.  702;  Henry 
vs   Tupper,  29  Vt  858. 

12s.  Forfeiture  relieved  avalnst  when  party 
•hows  that  strict  compliance  has  been  waived. 
— Me.  Jones  vs.  Bobbins.  29  Me.  861,  60  Am. 
Dec.  693.  N.  Y.  Wells  vs.  Smith.  2  Bdw.  Ch. 
(N.  Y.)  78.  83;  Dumond  vs.  Sharts,  2  Paige  Ch. 
(N.  Y.)  182,  184.  Fed.  Brashler  vs.  Qratz,  19 
U.  S.  (6  Wheat.)  628,  633,  bk.  5  L.  ed.  322. 
Eng.  Hlpwell  vs.  Knight.  1  You.  &  C.  401.  416. 
4  L.  J.  N.  S.  62. 

126.  Forfeiture  relieved  affalnst  when  party 
shows  that  it  has  been  occasioned  by  fault  of 
other  party. — Me.  Jones  vs.  Bobbins,  29  Me. 
351,  60  Am.  Dec.  698.  N.  Y.  Wells  vs.  Smith, 
2  Edw.  Ch.  78,  BZ,  Dumond  vs.  Sharts,  2  Paige 
Ch.  182,  184.  Fed.  Brashler  vs.  Gratz,  19  U.  a 
<6  Wheat.)  628.  638,  bk.  6  I^  ed.  322.  ESnff. 
Hlpwell  vs.  Knight,  1  You.  &  C.  401,  416,  4 
L.  J.  N.  &  62. 

127.  RBLIBF  FROM  FORFfSITIIRB  FOR 
NON-PAYMENT  upon  breach  of  condition  sub- 
sequent when  time  not  of  the  essence  of  the 
contract  on  payment  of  amount  due. — Farley 
vs.  Vaughn,  11  Cal.  227,  237;  Steele  vs.  Branch, 
40  Cal.  8,  11;  Parsons  vs.  Smilie,  97  Cal.  647, 
658,  82  Pac.  Bep.  702. 

128.  Where  condition  is  for  payment  of 
money  at  a  partlenlar  time  and  compensation 
can  be  measured  by  interest. — Parsons  vs. 
Smllle,  97  Cal.  647,  662.  82  Pac.  Bep.  702. 

129.  ItVhere  fnll  compensation  can  be  made 
and  party  placed  In  same  position  as  If  failure 
had  not  occurred. — Parsons  vs.  Smilie,  97  Cal. 
647,  663,  32  Pac.  Bep.  702. 

180.  EQulty  will  relieve  asslnst  forfeiture 
on  breach  of  condition  when  party  unable  to 
attend  to  business  by  reason  of  Illness. — Jones 
vs.  Bobbins.  29  Me.  861,  60  Am.  Dec.  693. 

181.  Where  conditional  deeds  are  made  as 


security  for  performing  contract. — ^Parsons  vs. 
Smilie,  97  Cal.  647,  668,  32  Pac.  Bep.  702;  Beth- 
lehem vs.  Annis,  40  N.  H.  84.  77  Am.  Dec.  700. 

182.  Where  conveyance  upon  condition  may 
be  regarded  as  mortgage  or  security  for  loan. 
— Parsons  vs.  Smllle,  97  Cal.  647,  663,  32  Pac. 
Rep.  702;  Bethlehem  vs.  Annis,  40  N.  H.  84. 
77  Am.  Dec.  700. 

188.  BQnlty  will  not  relieve  against  for- 
feiture where  want  of  vigilance  exists,  viffl- 
lantlbus  non  dormientlbus  Jura  subveniunt.— ^ 
Marshall  vs.  Means,  12  Ga.  61,  68,  66  Am.  Dec. 
444. 

184.  Bqvlty  will  not  interfere  where  con- 
siderable itme  has  elapsed  and  changes  have 
taken  place  altering  nature  or  value  of  article 
or  property  contracted  for. — ^Brashler  vs.  Qratz, 
19  U.  a  (6  Wheat)  628,  688,  641,  bk.  5  L.  ed. 
822. 

188.  Kanltr  will  not  relieve  against  forfeit- 
ure where  act  is  wilful  or  where  court  has  no 
rule  by  which  to  measure  damages  beyond 
their  own  arbitrary  Judgment.  —  Parsons  va. 
Smilie,  97  Cal.  647,  668,  82  Pac  Rep.  702. 

188.  B«nlty  will  not  relieve  forfeiture 
where  condition  is  for  performance  of  collat- 
eral act. — ^Parsons  vs.  Smilie,  97  Cal.  647,  654, 
82  Pac.  Rep.  702;  Livingston  vs.  Tompkins,  4 
John.  Ch.  (N.  Y.)  416.  481,  8  Am.  Dec.  598;  Hill 
vs.  Barclay,  16  Yes.  402,  18  Yes.  66,  11  Bev.  Rep. 
147. 

187.  Bqnlty  wlU  not  relieve  against  forfeit- 
ure imposed  by  statute. — Smith  vs.  Mariner, 
6  Wis.  661,  68  Am.  Dec  78,  79. 

XIV.     WAIVBB    OF   CONDITION. 

As  to  ^ralver  and  exease  of  performnnec.  Bee 

note  44  Am.  Dec.  745. 

As  to  admissibility  of  evidence  of  w^alver  or 
In  excuse  of  performancoi  see  note  62  Am.  Dec. 
64. 

As  to  evidence  of  ^ralver  or  In  excuse  of  per- 
formancey  see  note  62  Am.  Dec.  66. 

188.  FORFRITIIRR  CLAUSES  IBTURRS  FOR 
sole:  BBNE:fIT   of   grantor,  and    may   be 

waived  by  him. — Belloc  vs.  Davis,  38  Cal.  242, 
261;  Catlln  vs.  Tobias,  26  N.  Y.  217,  221,  84  Am. 
Dec.  183. 

139.  Hay  be  waived  by  a  state. — Borland  vs. 
Lewis,  43  Cal.  569,  573. 

140.  forfeitures  once:  "WAIVEJD  cannot 
be  subsequently  claimed. — Chalker  vs.  Chalker, 
1  Conn.  79,  6  Am.  Dec.  206,  207. 

141.  W^alver  Is  question  of  fact  to  be  deter- 
mined from  the  evidence. — ^\''anderbllt  vs.  ESagle 
Iron  Works,  25  Wend.  (N.  Y.)  665;  Smith  va. 
Brady,  17  N.  Y.  173,  176,  72  Am.  Dec.  442. 

142.  Need  not  be  direct  or  specific  agree- 
ment, but  Implied  from  acts  or  conduct. — 
Knarston  vs.  Manhattan  Life  Ins.  Co.,  124  Cal. 
74,  77,  56  Pac.  Bep.  773;  Titus  vs.  Glens  Falls 
Ins.  Co.,  81  N.  Y.  410,  419. 

148.  acce:ptance:  of  pbrformancb 
afte:r  forfeiture:  amounts  to  'waivbr 

thereof  by  grantor. — Chalker  vs.  Chalker,  l 
Conn.  79,  6  Am.  Dec.  206,  207;  Dougal  vs.  Fryer, 
8  Mo.  40,  22  Am.  Dec.  458. 

144.  Acceptance  of  premiums  or  dues  with 
knowledge  of  forfeiture  amounts  to  waiver. — 
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HcDon&ld  vs.  Chosen  Friends,  78  Cal.  49,  66, 
57.  20  Pac  Rep.  41;  Millard  vs.  Legion  of 
Honor.  81  CaL  840,  847,  22  P&c.  Rep.  864. 

14B.  AMnamme^  of  lease  by  lessor,  after 
breach,  with  rights  of  parties  contlnulngTt  cre- 
ates waiver. — Belloc  vs.  Davis,  88  Cal.  242,  250; 
Clark  vs.  Jones,  1  Den.  (N.  Y.)  616,  48  Am. 
Dec  706. 

14M,  Allowlnc  breach  to  oontlAue  and  lm« 
pceTesBeiita  to  be  made  without  objection, 
after  known  breach  of  condition,  will  work 
waiver. — Barrle  vs.  Smith,  47  Mich.  180,  10 
N.  W.  Rep.  168. 


147.  Deed  snbaeqiieiitlT  ezeeiited  will  waive 
ferfcitare  of  condition  for  non-performance. — 
Alexander  vs.  Jackson,  92  Cal.  614,  622,  '^n  Am. 
8t  Rep.  168,  28  Pac.  Rep.  698;  Armstrong  vs. 
Plerson.  6  Iowa  817. 

148.  Deed  to   third   party  before  entry  for 

breach  of  condition  extinguishes  reverter. — 
Rice  vs.  Boston  &  W.  R.  Co.,  94  Mass.  (12 
Allen)  141. 

149.  BXTBNSION  OF  TIMXS  FOR  PATMBNT 

of  premiums   by   fireneral   agrent   on   insurance 
policy    creates     waiver. — Knarston    vs.    Man- 
hattan Life   Ins.   Co.,   124   Cal.   74,   78,   66  Pac 
Rep.  778. 
iBproTementa* — See  ante  par.  146  this  note. 

ISA.     Possession  retained  after  maturity^  and 

without  taking:  any  steps  to  rescind  contract, 
will  work  waiver  of  forfeiture. — Steele  vs. 
Branch,  40  Cal.  3,  11,  18. 

151.    Receipt   dated   snbseavently  to  breaeb 

of  condition  for  money  accrulnfir  thereafter 
works  waiver. — Jackson  ex  d.  Blanchard  vs. 
Allen,  3  Cow.  (N.  Y.)  220. 

182.  Release  of  srantee  from  part  of  con- 
dition is  waiver  of  whole,  as  such  release  Is 
release  from  whole,  except  In  cases  where 
coTenant  Is  not  coupled  with  condition. — ^Wil- 
liams va  Dakin,  22  Wend.  (N.  T.)  201. 

15S.  EVIDENCE  TENDING  TO  SHOW 
WAIVER  of  forfeiture  looked  upon  with  kindly 
«yes. — Knarston  vs.  Manhattan  Liife  Ins.  Co., 
124  Cal.  74.  .77.  56  Pac.  Rep.  773. 

154.  Repaired  to  establish  forfeftnre  much 
greater  than  that  to  establish  waiver. — Knars- 
ton va  Manhattan  Life  Ins.  Co.,  124  Cal.  74,  77, 
H  Pac  Rep.  773. 

155.  Must  be  produced  to  prove  waiver  of 
performance  of  condition  precedent,  when  same 
relied  on,  in  order  to  recover. — ^Roberts  vs. 
Opdyke,  40  N.  T.  260,  264. 

3CV.    DEMAND  AND  NOTICB  OP  PERFORM- 
ANCE. 

186L  DEMAND  OF  PERFORMANCE  OF 
€0in>ITION  Is  equivalent  of  an  entry,  and  is 
all  that  Is  necessary  before  action. — Hamilton 
Ti.  Kneeland,  1  Nev.  40,  69. 

ivr.  Presupposed  by  refusal  In  writing  to 
perform  contract  and  deliver. — Goodale  vs. 
West,  6  Cal.  839,  841. 

188.  DEMAND  OF  PERFORMANCE  IN  ITS 
KRTIRETT  may  be  made  by  parties  to  con- 
tract which  la  entire  in  its  nature. — Catlin  vs. 
Tobias,  26  N.  T.  217,  221,  84  Am.  Dec  183. 

Ut.  Condition  requisite  either  from  stipu- 
lation of  parties   or  peculiar   nature   of   con- 


tract.— Gray  vs.  Dougherty,  26  Cal.  266,  279; 
Jones  vs.  City  of  Petaluma,  36  Cal.  230;  Lleb- 
rand  va  Otto,  66  Cal.  242,  246. 

160.  DEMAND  OF  PERFORMANCE  AND 
TENDER  OF  PAYMENT  NECESSARY  at  time 
named  for  performance  in  order  to  put  vendor 
in  default  and  maintain  action. — Garberlno  vs. 
Roberts,  109  Cal.   126,  129,  41  Pac.  Rep.  867. 

161.  Demand    and    refusal    of    perfonnance 

necessary  when  time  is  not  made  essence  of 
performance  of  condition. — ^Alexander  vs.  Jack- 
son, 92  Cal.  614,  622,  27  Am.  St.  Rep.  158.  28 
Pac.  Rep.  693;  Armstrongr  vs.  Plerson,  6  Iowa 
817. 

162.  Denuind  necessary  at   common  la'W   in 

action  on  bond  or  agrreement  to  make  title. — 
Ooodale  vs.  West,  6  Cal.  339,  841. 

168.  Demand  of  deed  necessary  where  party 
seeks  to  recover  damaeres  for  breach  of  cove- 
nant.— Gray  vs.  Dougrherty,  26  Cal.  266.  279,  282. 

164.  Demand  of  performance  necessary  un- 
der bonded  condition  to  execute  quitclaim  deed, 
provided  payment  Is  made  on  or  before  a  firlven 
date. — Goodale  vs.  West.  6  Cal.  839,  341; 
Klnkead  vs.  Shreve,  17  Cal.  276,  276;  Fuller  vs. 
Hubbard.  6  Cow.  (N.  Y.)  13,  22,  16  Am.  Dec. 
423;  Foots  vs.  West,  1  Den.  (N.  Y.)  644,  646; 
Hackett  vs.  Huson,  8  Wend.  (N.  Y.)  249,  260. 

166.  Demand  or  request  of  deed  not  made 
necessary  by  contract  Is  not  annexed  as  con- 
dition in  law. — Freeson  vs.  Blssell,  68  N.  Y. 
168,  170. 

166.  Demand  not  necessary  under  cNmtract 

to  take  note  and  mortgragre  upon  completion  of 
bulldinsr  contract. — O'Connor  vs.  Dingrley,  26 
Cal.  11,  18. 

167.  Demand    of    performance    of    condition 

not  requisite  upon  express  promise  to  perform 
condition  dependent  upon  occurrence  of  certain 
facts  within  prescribed  time  and  manner. — 
Gray  vs.  Douerherty,  26  Cal.  266,  279;  Jones  vs. 
City  of  Petaluma,  86  Cal.  230;  Llebrand  vs.  Otto, 
66  Cal.   242.  246. 

168.  Demand  of  deed  not  necessary  where 
party  seeks  specific  performance  of  contract, 
except  as  regrards  costs. — Gray  vs.  Dougherty, 
26  Cal.  266,  279,  2S2;  Jones  vs.  City  of  Peta- 
luma, 86  Cal.  230,  283. 

168.     Demand  of  performance  not  necessary 

under  conveyance  to  railroad  company  upon 
condition  as  to  bulldinsr  road  and  depot  and 
fencea — Llebrand  vs.   Otto,   66   Cal.   242,   247. 

170.  NOTICE  MUST  BE  GIVEN  WHEN 
TIME  NOT  OF  ESSENCE  OF  CONTRACT  be- 
fore termination  by  forfeiture. — Alexander  vs. 
Jackson,  92  Cal.  614,  622,  27  Am.  St.  Rep.  168, 
28  Pac.  Rep.  693. 

171.  Notice  of  forfeiture  on  non-payment  of 
pren&lum  pursuant  to  statute,  no  bar  to  subse- 
quent waiver  of  forfeiture  by  district  managrer. 
— Knarston  vs.  Manhattan  Life  Ins.  Co.,  124 
Cal.  74,  78,  66  Pac.  Rep.  773. 

173.  Notice  to  perform  within  reasonable 
time  Is  necessary  where  right  to  Insist  on  time 
as  essence  of  condition  has  been  waived. — ^Daly 
V.  Ruddell,  137  Cal.  671,  676,  70  Paa  Rep.  784. 
See  Miller  vs.  Cox,  96  Cal.  839,  81  Pac.  Rep. 
161;  Beverly  vs.  Blackwood,  102  Cal.  88,  86  Pac 
Rep.  878. 


i 


1 


9  U»       itl9a)        CONDITIONS  SUBSIHiUBNT— OMISSIONS,  KTC^  KFFBCT  OF.       [DlT.  Illt  Pt.  I. 


inn.   BXcusBS  for  failxtrb  to  per- 

FORIC 

A«  to  tmyriKtnty  ^f  pcrfomuuetty  see  post 
11441  and  note. 

As  to  waiver  aad  eaevse  for  noa-perforsA* 
aaee»  see  note  44  Am.  Dec  746-748. 

As  to  when  entire  performance  Is  aecessary 
and  where  recovery  can  be  had  for  past  per- 
fornuineey  see  note  7S  Am.  Dec.  464. 

178.  PERFORMANCE  MUST  HAVB  BBBN 
'SV'AITBD  or  excused  in  order  to  relieve  party 
from  liability. — Marchant  vs.  Hayes,  117  Cal. 
669,  671,  49  Pac  Rep.  840;  Smith  vs.  Brady,  17 
N.  Y.  173,  72  Am.  Dec  442. 

174.  Performance    of    condition    snbseqaent 

Is  not  excused  by  reason  of  disability,  cover- 
ture, or  infancy. — Garrett  vs.  Scouten,  8  Den. 
(N.  Y.)  S34.  840;  Cross  vs.  Carson,  8  Blackf. 
(Xnd.)  138,  44  Am.  Dec.  742. 

175.  Not    ezcosed    by   minority    of   heirs   in 

devise  upon  condition  subsequent,  to  support 
an  idiot  during:  his  life. — Cross  vs.  Carson,  8 
Blackf.   (Ind.)  138,  44  Am.  Dec.  742. 

178.     By  reason  of  absence  In  remote  reiion, 

no  excuse  for  non-fulfilment  of  concurrent 
oblifiration. — Fruit  va  Phelps,  4  CaL  282.  283. 

XVIL     OMISSIONS    AND    DEVIATIONS  —  EF- 
FECT OF. 

As  to  time  belns  of  the  eseenee  of  the  con- 
tract, see  note  2  Edw.  Ch.  (N.  Y.)  78,  bk.  6  U 
ed.  316. 

As  to  performance  and  time  In  ^rhlch  con- 
dition ntnst  be  performed,  see  note  44  Am.  Dec. 
748. 

As  to  substantial  compliance^  see  note  9  I* 
R.  A.  62. 

177.  CONTRACT  SHOULD  BBS  GIVBN  IN 
BVIDENCE  where  action  brousrht  for  devia- 
tion made  by  consent. — O'Connor  vs.  Dinerley. 
26  Cal.  11,  21. 

178.  ALL  MODIFICATIONS  OF  CONTRACT 
MADE  VERBALLY,  which  are  impossible  of 
performance  by  joint  act  of  parties,  consid- 
ered as  abandoned. — ^Holzheier  va  Hayes,  138 
Cal.  466,  468,  66  Pac.  Rep.  968. 

170.  And  variations  between  work  called  for 
and  work  done  must  not  be  substantial  in  or- 
der to  entitle  recovery — Perry  vs.  Quacken- 
bush.  105  Cal.  299,  309,  38  Pac.  Rep.  740;  Mar- 
chant  vs.  Hayes,  117  Cal.  669,  671,  49  Pac.  Rep. 
840;  Blanchi  vs.  Hugrhes,  124  Cal.  24,  27,  56  Pac. 
Rep.  610;  Laidlaw  vs.  Marye,  133  Cal.  170,  179, 
65  Pac.  Rep.  391;  Sullivan  vs.  California  R.  Co., 
142  Cal.  76  Pac.  Rep.  767. 

180.  PERFORMANCE  OF  ENTIRE  CON- 
TRACT is  not  condition  precedent  where  per- 
formance consists  of  several  points,  and  is  sev- 
erable.— N.  Y.  McKnigfht  vs.  Dunlop,  4  Barb. 
(N.  Y.)  36;  McMillan  vs.  Vanderlip,  12  John. 
(N.  Y.)  165,  7  Am.  Dec.  299;  Sickels  vs.  Pattison, 
14  Wend.  (N.  Y.)  257.  28  Am.  Dec.  527.  Pa. 
Robinson  vs.  Snyder.  26  Pa.  St.  203.  Fed.  Per- 
kins vs.  Hart,  24  U.  S.  (11  Wheat.)  237.  bk.  6 
L.  ed.  463.  Bnff.  Mayor  vs.  Payne,  3  Bing.  285, 
11  Eng.  C.  L.  104,  28  Rev.  Rep.  625;  Withers  vs. 
Reynolds,  2  Barn.  &  Ad.  882.  1  L.  J.  N.  S.  K.  B. 
80,  22  Engr.  C  L.  203,  36  Rev.  Rep.  782;  Johnson 
vs.  Johnson,  3  Bos.  &  P.  162.  6  Rev.  Rep.  736. 


181.  PARTY  MAT  RBCOVBR  "WMOMB 
SPIRIT  OF  CONTRACT  HAS  BS3EN  FAITH- 
FULIiT  OBSBRVBDy  thoufiTh  the  very  letter  of 
It  fall. — Perry  ya  Quackenbush,  106  CaL  299, 
808,  38  Pac.  Rep.  740;  Kelly  vs.  Town  of  Brad- 
ford, 88  Vt.  86. 

182.  Wbere  party  has  Intended  In  cood  faitb 

to  comply  with  terms  of  contract. — Perry  vs. 
Quackenbush,  105  Cal.  299,  308,  88  Pac.  Rep. 
740;  Kelly  va  Town  of  Bradford,  83  Vt.  36. 

18S.  Wbere  failnre  to  perform  must  not 
have  resulted  from  design  or  bad  faith. — Perry 
vs.  Quackenbush,  106  Cal.  299,  308,  88  Pac  Rep. 
740. 

184.  Wkere  failnre  Is  In  aUnor  parts  of  par- 
tlcnlara,  plainly  ascertainable  and  patent  to 
observation,  and  consistent  with  ffood  faith, 
and  not  wanton  or  wilful. — Perry  vs.  Quack- 
enbush, 106  Cal.  299,  808,  88  Pac.  Rep.  740; 
Kelly  va  Town  of  Bradford,  88  Vt  35. 

185.  Wkere  there  has  been  honest  Intention 
to  so  hy  contract  and  substantive  execution  of 
it,  party  may  recover  on  quantum  meruit  or 
quantum  valebat. — Perry  vs.  Quackenbush, 
106  Cal.  299,  308,  38  Pac.  Rep.  740;  Hay  ward 
vs.  Leonard,  24  Mass.  (7  Pick.)  181,  19  Am.  Dec. 
268. 

186.  SUBSTANTIAL  PERFORMANCIS  IS 
B^UITABLB  DOCTRINES  intended  for  protec- 
tion and  relief  of  those  who  have  faithfully 
and  honorably  endeavored  to  perform  their 
obligation. — Gillespie  Tool  Co.  vs.  Wilson,  12S 
Pa.  St  19,  16  Atl.  Rep.  86. 


187.  Snhstantlal  performance  must  shoiv 
that  essential  particulars  of  contract  have  been 
carried  out. — Perry  vs.  Quackenbush,  105  Cal. 
299,  810,  38  Pac.  Rep.  740;  Crouch  vs.  Out- 
mann,  184  N.  Y.  46,  80  Am.  St.  Rep.  608,  81  N. 
E.  Rep.  271. 

188.  THB  SUBSTANTIAL  PBRFORMANCE: 
MUST   BB    SUCH    AS   TO    SHO^IT   DBSIGN    has 

not  been  defeated  in  any  important  respect. 
— Perry  vs.  Quackenbush,  106  Cal.  299,  310,  8S 
Pac.  Rep.  740;  Crouch  va  Outmann,  134  N.  Y. 
45,  80  Am.  St.  Rep.  608,  81  N.  R  Rep.  271. 

188.  SUBSTANTIAL  PERFORMANCE  JUS- 
TIFYING RECOVERY  EXISTS  where  omission 
or  deviations  are  result  of  mistake  or  inad- 
vertence, and  not  intentional  or  fraudulent. — 
Perry  vs.  Quackenbush,  105  Cal.  299,  308,  38 
Pac.  Rep.  740;  Elliott  vs.  Caldwell,  43  Minn. 
357,  45  N.  W.  Rep.  846,  9  L.  R.  A.  62. 

180.  Exists  w^h^re  omUslons  or  deviations 
are  slight  or  susceptible  of  remedy,  so  that 
allowance  can  be  made  out  of  contract  price. 
— Perry  vs.  Quackenbush,  106  Cal.  299,  308,  38 
Pac.  Rep.  740;  Elliott  vs.  Caldwell,  43  Minn. 
867,  46  N.  W.  Rep.  846,  9  L.  R.  A.  62. 

191.  Exists  ^rhere  omleslons  or  defects  are 
merely  technical.  Inadvertent,  or  unimportant, 
will  not  cause  forfeiture  of  rifirht  of  compen- 
sation;— Oillespie  Tool  Ca  vs.  Wilson,  128  Pa. 
St.  19,  16  Atl.  Rep.  86. 

193.     Exists   where  omissiens   or   devlatlOBS 

do  not  mn  throug-h  whole  work  so  as  to  be 
remediless  and  defeat  its  object. — Perry  ▼■. 
Quackenbush,  105  Cal.  299,  808,  88  Pac  Rep. 
740:  Elliott  vs.  Caldwell,  48  Minn.  867.  46  N. 
W.  Rep.  845,  9  L.  R.  A.  62. 
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193.    Exists  where  omlMiloBS  are  slight,  or 

defects  made  In  ffood  faith,  and  easily  rem- 
edied.—Leeds  vs.  LJtUe,  42  Minn.  414,  44  N.  W. 
Rep.  309;  Flaherty  vs.  Miner,  123  N.  Y.  382,  23 
.V.  Z.  Rep.  418;  Glaclus  vs.  Black,  60  N.  Y.  145, 
10  Am.  Rep.  449;  Hechmann  vs.  Pinkney,  81  N. 
Y.  211;  Nolan  vs.  Whitney,  88  N.  Y.  648; 
Whelan  vs.  Ansonia  Clock  Co..  97  N.  Y.  293. 

IM.  SUBSTANTIAL.  PE»FORBIANCB  DOES 
ROT  EXIST  where  omissions  and  deviations 
are  not  slight  and  easily  remedied. — Perry  vs. 
(^ackenbush.  105  Cal.  299,  808,  88  Pac  Rep. 
740;  Elliott  vs.  Caldwell,  48  Minn.  367,  45  N. 
W.  Rep.  845,  9  L.  R.  A.  52. 

185.  Does  Bot  ejclst  ^rhere  omissions  or  de- 
TlstioBB  are  persoaalve,  or  constitute  deviation 
from  general  plan  contemplated  for  work. — 
Perry  vs.  Quackenbush,  105  CaL  299,  308,  88 
Pac  Rep.  740;  Crouch  vs.  Gutmann,  134  N.  T. 
45,  SO  Am.  St.  Rep.  608,  81  N.  E.  Rep.  271. 

IM.  Does  not  exist  where  omissions  and  de« 
vistloas  are  result  of  mistake  or  oversight. — 
Perry  vs.  Quackenbush,  105  Cal.  299,  808,  88 
Pac.  Rep.  740;  Elliott  vs.  Caldwell,  48  Minn.  857, 
45  N.  W.  Rep.  845,  9  L.  R.  A.  52. 

197.  Does  not  exist  where  omissions  and 
icTtatloBS  are  Intentional  and  fraudulent — 
Perry  vs.  Quackenbush,  105  Cal.  299,  308,  88 
Pac  Rep.  740;  Elliott  vs.  Caldwell,  48  Minn. 
357.  45  N.  W.  Rep.  845,  9  L.  R.  A.  52. 

MS.  OFFER  TO  PERFORM  CONTRACT  BY 
PARTY  nf  DEFAULT  must  be  made  promptly 
and  in  good  faith. — Conrad  vs.  Llndley,  2  Cal. 
173,  175;  Steele  vs.  Branch,  40  Cal.  1.  11;  Grey 
vs.  Tubbs.  48  Cal.  859,  864;  Hicks  vs.  Lovell, 
44  Cal.  14.  18.  20,  49  Am.  Rep.  679,  27  Pac.  Rep. 
942.  Iowa.  McClartey  vs.  Gokey,  81  Iowa  505, 
509.  Me.  Jones  vs.  Robblns,  29  Me.  851,  353,  50 
Am.  Dec.  593.  Mass.  Hancock  vs.  Carlton,  72 
Mass.  (6  Gray)  39,  58,  59.  BT.  T.  Wells  vs. 
Smith,  2  Edw.  Ch.  78,  83. 

19«.  READINBSS  TO  PBRFORM  must  be 
shown  by  party  who  relies  on  other's  default 
as  excuse  for  non-performance. — Oakley  vs. 
Morton,  11  N.  Y.  25,  62  Am.  Dec.  49. 

200.  TENDER  NOT  NECESSARY  upon  ac- 
tion for  unpaid  purchase  money. — Freeson  vs. 
Bfssell,  63  N.  Y.  168,  170.  See  Md.  Smoot  vs. 
Rea.  19  Md.  398.  N.  Y.  Flynn  vs.  McKeon,  6 
Duer  203,  207.  Wis.  Seeley  vs.  Howard,  18 
Wis.  336. 

201.  Tender  necessary  after  time  set  for 
eompletion  In  order  to  maintain  action  for 
purchase  money  not  all  of  which  Is  then  pay- 
able—Eddy VB.  Davis,  116  N.  Y.  247,  22  N.  E. 
Rep.  862. 

XVm.  PROOF  OF  PERFORMANCE. 

20S.  PERFORMANCE  OF  CONTRACT  IS 
QUESTION  OF  FACT  depending:  upon  all  cir- 
cumstances of  case  to  be  determined  by  court. 


— Smith  vs.  Brady,  17  N.  Y.  173,  189,  72  Am. 
Dec.  442;  Thomas  vs.  Fleury,  26  N.  Y.  26;  Gla- 
clus vs.  Black,  50  N.  Y.  145,  10  Am.  Rep.  449; 
Johnson  vs.  De  Peyster,  50  N.  Y.  666;  Phillip 
.vs.  Gallant,  62  N.  Y.  256;  Bowery  Nat.  Bank  vs. 
Mayor  etc.  New  York,  63  N.  Y.  836;  Nolan  vs. 
Whitney,  88  N.  Y.  648,  650. 

208.  Mnst  be  shown  by  party  claiming  bene- 
fit of  forfeiture  on  condition  in  contract  or 
covenant. — Von  Schmidt  vs.  Huntington,  1  Cal. 
55,  71;  Wiseman  vs.  McNulty,  25  Cal.  230,  237; 
O'Connor  vs.  Dinerley,  26  Cal.  11,  21;  Roberts 
vs.  Opdyke,  40  N.  Y.  260,  264. 

2M.  PERFORMANCE  OF  CONTRACT  IS 
PROVED  BY  PRODUCTION  of  architect's  cer- 
tificate when  made  necessary  as  condition  pre- 
cedent to  recovery,  no  fraud  being  shown. — 
Chism  vs.  Schipper,  61  N.  J.  L.  (22  Vroom)  1, 
16  Atl.  Rep.  316,  14  Am.  St.  Rep.  668;  Butler 
vs.  Tucker,  24  Wend.  (N.  Y.)  447,  449;  Smith 
vs.  Brady,  17  N.  Y.  173,  176,  72  Am.  Dec.  442; 
Stewart  vs.  Keteltas,  36  N.  Y.  388;  Wyckoft 
vs.  Meyers,  44  N.  Y.  143,  145;  Grube  vs.  Schult- 
heiss,  4  Daly  (N.  Y.)  207,  affd.  57  N.  Y.  670. 

aOS.  PERFORMANCE  OF  BUILDING  CON- 
TiiACT  subject  to  architect's  certificate  al- 
lowed without  produciner  certificate  when  per- 
formance is  substantial  and  in  good  faith,  and 
certificate  of  architect  is  unreasonably  with- 
held.— Nolan  vs.  Whitney,  88  N.  Y.  648,  650. 

20d.  Proved  liy  prodnclnc  certlflcate  of  ar- 
clftlteet  In  eharse  where  architect  named  In 
contract  was  dischargred  by  other  party. — 
Grifilth  vs.  Happersberger,  86  Cal.  605,  613,  25 
Pac.  Rep.  187,  487.  See  Reynolds  vs.  Jourdan, 
6  Cal.  109,  111;  Stelnbach  vs.  Leese,  13  Cal.  363, 
867;  Wolf  vs.  Marsh,  54  Cal.  228;  Houffhton  vs. 
Steele,  58  Cal.  421,  424. 

207.  THE  PERFORMANCE  OF  CONTRACTT 
MADE  DEPENDENT  upon  production  of  ar- 
chitect's certificate  binds  both  parties  to  pro- 
duce same  in  order  to  sue,  and  mere  statement 
of  completion  of  work  is  not  enough. — Smith 
vs.  Brady,  17  N.  Y.  173,  176,  72  Am.  Dec.  442; 
Butler  vs.  Tucker.  24  Wend.  (N.  Y.)  447,  449. 

# 

208.  Architect's  certificate  n&ay  prove  work 
and  materials  done  according  to  contract,  but 
not  substantial  performance  of  contract. — 
Glacius  vs.  Black,  50  N.  Y.  145,  10  Am.  Rep.  449. 

Dlstinnnilshlns  Wyckoff  vs.  Meyers,  44  N.  Y. 
143,    145. 

200.  PERFORMANCE.  MAY  BE  PROVED 
WITHOUT  PRODUCTION  of  architect's  certifi- 
cate when  same  has  been  applied  for  and  re- 
fused.— Thomas  vs.  Fleury,  26  N.  Y.  83;  Bowery 
Nat.  Bank  vs.  Mayor  etc.  New  York,  63  N.  Y. 
336,  340;  Nolan  vs.  Whitney,  88  N.  Y.  648;  Smith 
vs.  Alker,  102  N.  Y.  87,  5  N.  E.  Rep.  791;  Fla- 
herty vs.  Miner,  123  N.  Y.  382,  888,  25  N.  E. 
Rep.  418. 


§  1440.  WHEN  PERFORMANCE,  ETC.,  EXCUSED.  If  a  party  to  an  obliga- 
tion gives  notice  to  another,  before  the  latter  is  in  default,  that  he  will  not  per- 
fonn  the  same  upon  his  part,  and  does  not  retract  such  notice  before  the  time  at 
which  performance  upon  his  part  is  due,  such  other  party  is  entitled  to  enforce 
the  obligation  without  previously  performing  or  oflfering  to  perform  any  condi- 
tions upon  his  part  in  favor  of  the  former  party. 

History:     Enacted  March  21,  1872. 
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L    In  General. 

1.  Applied,  died,  conftrned,  referred  to,  ete. 

2.  Party  cannot  take  advantage  of  his  own 

wrong. 

3.  Nature  of  refosal. 

4-6.  Evidence — Nature  to  prove  refusaL 
7.  Want  of  demand — ^When  no  defense. 

n.    Effect  of  Notice  of  Refusal. 

8,9.  Prevents   recovery    by   party   refusing— 
Excuses  other  party. 
10-14.  Obviated  tender  or  delivery, 
15.  Bight  of  action  immediate. 

L  IN   GENERAU 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Remy  vs.  Olds,  88  CaL 
6S7,  641,  26  Pac  Rep.  855  (applied);  Stanton 
vs.  Slngrleton  (Cal.  Sept  23,  1898),  54  Pac.  Rep. 
687  (applied);  Scrlbner  vs.  Schenkel,  128  Cal. 
250,  253,  60  Pac.  Rep.  860  (applied). 

9.  PARTY  PREVENTING  PBRFORMANCB 
OF  COXDITION  PRBCBDBNT  Ilf  CONTRACT 
cannot  take  advantagre  of  his  own  wrongr.  and 
relieve  himself  of  liability  to  obllgree. — Jones 
vs.  Walker,  13  B.  Mon.  (Ky.)  163,  56  Am.  Dec. 
657,  559.  See  Jones  vs.  Chesapeake  &  O.  R.  Co., 
14  W.  Va.  514,  523  (precedent  and  subsequent). 

&  REFUSAL  TO  PERFORM  MUST  BE  DIS- 
TINCT, unequivocal,  and  absolute,  treated  and 
acted  on  as  such. — Hanson  vs.  Slaven,  98  Cal. 
S77,  882,  38  Pac  Rep.  266. 

4.  Evidence  of  any  drcnntstance  siifllclent 
to  satUfy  jury  that  demand  of  performance 
would  be  unavailiner  Is  sufficient. — Wood  vs. 
McDonald,  66  Cal.  646,  547,  6  Pac.  Rep.  452; 
Merrill  vs.  Merrill,  96  Cal.  834,  888,  30  Pac.  Rep. 
542. 

5.  Refusal  to  perform  Is  not  shoipm  by 
promise  to  deliver  at  future  day  indicatinsr 
perfect  wiUingrness  to  deliver,  with  excuse  for 
delivery  at  present  time. — Hanson  vs.  Slaven, 
98  Cal.  377.  382,  33  Pac.  Rep.  266. 

0.  A  SUBSECIUENT  NEGOTIATION  EN- 
TERED INTO  after  defendant  informed  plain- 
tiff of  inability  to  perform  contract  affecting 
complaint,  without  consideration,  does  not  pre- 
clude plaintiff  from  suinfir  on  original  obligra- 
tion  without  first  offering:  performance. — 
Bungre  vs.  Koop,  48  N.  Y.  225,  228,  8  Am.  Rep. 
546.  Ala.  Brooklyn  "L,  Ins.  Co.  vs.  Bledsoe,  52 
Ala.  538.  Mich.  Sulllnss  vs.  Goodyear  D.  Co., 
36  Mich.  313.  Minn.  Coffin  vs.  Reynolds,  21 
Minn.  456.  N.  H.  Haines  vs.  Tucker,  50  N.  H. 
307,  312.  N.  C.  Ruffkln  vs.  Balrd,  73  N.  C.  283, 
Ohio.    Simmons  vs.  Green,  85  Ohio  St.  104. 

7.  WANT  OF  DEMAND  OF  PERFORM- 
ANCE WHICH  WOULD  HAVE  BEEN  USE- 
LESS is  no  srround  of  defense  to  action  where 
defendant  has  griven  express  notice  that  he 
will  not  perform. — Parrot  vs.  Byers,  40  Cal.  614, 
622;  Wood  vs.  McDonald,  66  Cal.  546,  547,  6 
Pac.  Rep.  452;  Remy  vs.  Olds,  88  Cal.  537,  541, 
26  Pac.  Hep.  355;  Sheplar  vs.  Green,  96  Cal.  218, 
221,  81  Pac.  Rep.  42. 


XL  EFFECT  OF  NOTICE  OF  REFOSAL. 

As  to  denuuad  and  notice  to  perform*  ■•• 
ante  8  1439,  note  par.  166  et  seq. 

8.  ABANDONMEBTT  OF  mnLFUL  NATURBS 
BT  PARTY  Will  prevent  his  recovery  on  con- 
tract— Marchant  vs.  Hayes,  117  Cal.  669,  671p 
49  Pac.  Rep.  840;  Barron  vs.  Frlnk,  30  Cal.  486; 
Ernst  vs.  Cumminsrs,  55  Cal.  179;  Perry  vs. 
Quackenbush,  105  Cal.  299,  88  Pac.  Rep.  740; 
Smith  vs.  Brady,  17  N.  T.  17i.  72  Am.  Dec.  442; 
Bonesteel  vs.  Mayor  etc.,  22  N.  Y.  162;  Van 
Clief  vs.  Van  Vechten,  180  N.  T.  671,  29  N.  B. 
Rep.  1017. 

9.  NOTICE  OF  REFUSAL  TO  CARRY  OITT 
OBLIGATION  EXCUSES  performance  of  con- 
tract of  employment  for  time  of  certain  dura- 
tion, and  party  dischargred  may  recover. — Web- 
ster vs.  Wade,  19  Cal.  291,  292,  79  Am.  Dec. 
218.  Ark.  Walworth  vs.  Pool,  9  Ark.  394.  PT. 
Y.  Christ  vs.  Armour,  34  Barb.  (N.  Y.)  378; 
Costlsan  vs.  M.  &  H.  R.  R.  Co.,  2  Den.  (N.  Y.) 
609,  43  Am.  Dec.  758.  Pa.  King:  vs.  Steiren,  44 
Pa.  St.  99,  84  Am.  Dec.  419.  Vt.  Sherman  vs. 
Champlain  Trans.  Co.,  81  Vt  162. 

10.  REFUSAL  TO  PERFORM  BY  PUR- 
CHASER obviates  necessity  of  tender  of  deed 
by  vendor. — Crary  vs.  Smith,  2  N.  Y.  60,  65; 
Corn  well  vs.  Haigrht,  21  N.  Y.  462,  466;  North's 
Administrators  vs.  Pepper,  21  Wend.  (N.  Y.> 
636,  638. 

11.  RENDERS  TE^TDER  OF  PURCHASES 
MONEY  or  performance  of  contract  unneces- 
sary in  contract  for  purchase  and  sale  of  real 
estate  where  plaintiff  never  offered  to  convey. 
— Sheplar  vs.  Green,  96  Cal.  218,  221,  31  Pac. 
Rep.  42. 

la.  Tender  not  necessary  as  condition  for 
maintaining:  action  where  defendant  refused  to 
permit  plaintiff  to  perform. — Stanton  vs.  Sln- 
grleton (Cal.  Sept  23,  1898),  64  Pac.  Rep.  587, 
689. 

18.  Upon  hearingr  in  bank  case  went  off 
upon  another  question  and  involved  another 
section  of  code. — Stanton  vs.  Singleton,  126  Cal. 
657,  59  Pac.  Rep.  146,  47  L.  R.  R.  334. 

14.  Offer  of  delivery  anessentlal  when, 
after  part  payment  for  some  of  groods  deliv- 
ered, defendant  notifies  plaintiff  that  he  de- 
clines to  pay  for  shipment  already  made. — 
Scrlbner  vs.  Schenkel,  128  Cal.  250.  253,  60  Pac. 
Rep.  860. 

15.  RIGHT  OF  ACTION  ACCRUES  IMME- 
DIATELY AND  IVITHOUT  "WAITING  for  day 

Of  performance  where  party  haviner  contracted 
to  do  things  upon  sriven  day,  before  day  of  per- 
formance repudiates  his  contract,  or  volun- 
tarily puts  it  out  of  his  power  to  perform. — 
Oarberino  vs.  Roberts,  109  Cal.  125,  128,  41  Pac. 
Rep.  857. 

As  to  rlffht  of  party  dlschnrsed  by  refusal 
to  recover*  see  par.  9  this  note. 


§1441.  IMPOSSIBLE  OR  UNLAWFUL  CONDITIONS  VOID.  A  condition 
in  a  contract,  the  fulfilment  of  which  is  [1]  impossible  or  [2]  unlawful,  within  the 
meaning  of  the  article  on  the  object  of  contracts,  or  [3]  which  is  repugnant  to 
the  nature  of  the  interest  created  by  the  contract,  is  void. 

History:    Enacted  March  21,  1872. 
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I.    ConditioiiB  Precedent  —  Impossible  or  Un- 
lawful. 

1.  Impossibility — ^When  arises. 
2-9.  Effect  of — ^As  excuse — ^Upon  right  to  sue 
or  retain  money. 
10-19.  Same — ^Upon  grant  or  devise. 
20, 21.  Relief— When  granted. 

n.    Ck>nditions  Subsequent — ^Impossible  or  Un- 
lawful Conditions. 

22,23.  Impossibility — ^Nature  of — Inconvenience. 
24-28.  Effect  of— Upon  condition— Party. 
29,30.  Invalidity — Not  inferred— Clearly  appear 

— ^Not  remedied. 
31,82.  Same— Privileges  and  rights  of  parties. 
33-35.  Obligations — ^Yalidity  depends  on  law. 

in.    What  Are — ^Labor  Laws,  etc 

36-41.  Contracts  affecting  personal  liberty — ^Pub- 
lic policy — ^Immoral,  etc. 
42-53.  Same — Labor  laws — statutes,  ordinances. 
54-56.  Same— Public  work. 

rv.    Estate  Held  Under  Void  Condition. 

57-61.  Vested    estate    not    defeated  —  Becomes 

single — ^Absolute. 
62, 63.  Devisee's  estate  not  devested* 

Y.    Bights  of  Parties  Under. 

64.  No  liability  attaches  to  void  law. 
65-68.  Grantor  cannot  recover — ^Law  or  equity — 
Pari  delicto. 
69.  Labor  law  contract. 

L     CONDITIONS  PRECEDENT— PERFORM- 
ANCE IMPOSSIBLE  OR  UNLAWFUL. 

Am  to  impomlblUty  of  performanc«  of  con- 
iltioB*  precedent  and  snbseQiient,  see  note  62 
Am.  Dec.  54,  and  monoerraphic  note  70  Am.  St. 
Rep.  829-837. 

A«  to  relief  mgainrnt  forfeiture  on  conditlMM 
precedent  and  onlMie^venty  see  ante  §1439  note 
pars.  121-137. 

1.  CONDITION  IMPOSSIBLB  OF  FULFIL- 
MENT ITPHEiN  one  voluntarily  puts  It  out  of 
hl8  power  to  fulfil  his  part  of  contract. — Wolf 
▼s.  Marsh,   64  Cal.  228,  282. 

2.  Performance  rendered   impoMilblo  by  act 

of  one  party  excuses  other  party's  non-per- 
formance.— Downer  vs.  Norton,  16  Cal.  486, 
440;  Houerhton  vs.  Steele,  68  Cal.  421,  424;  Grif- 
fith vs.  Happersberfirer,  86  Cal.  605,  618,  25  Pac. 
Rep.  187,   487. 

S.  Performance  of  condltlonn  fq  lease  ren- 
dered impossible  by  fire  excuses  lessee  from 
performinsT  covenants  where  he  has  insured 
premises  for  lessor's  benefit.— 'Whl taker  vs. 
Hawley.  26  Kan.  674,  37  Am.  Rep.  277. 

See  pars.  8,  9  this  note. 

As  to  performance  of  eondltionii  rendered 
lapoaslble  by  flre,  see  note  37  Am.  Rep.  283. 

4.  Performance  of  contract  for  services  ren- 
dered impossible  by  arrest  of  employee  excuses 
performance  of  contract  on  employer's  part. — 
Leopold  Ts.  Salkey,  89  111.  412,  81  Am.  Rep.  93. 

See  par.  28  this  note. 


8.  Performance  prevented  by  one  party  en- 
titles other  party  to  sue  for  amount  of  work 
done  as  in  indebitatis  assumpsit. — Reynolds 
V8.  Jourdan,  6  Cal.  108,  111;  Adams  vs.  Pugh, 
7  Cal.  160.  161;  O'Connor  vs.  Dingrley,  26  Cal. 
11,  20. 


6.  entitles  other  party  to  sne  on  contract 
without  demand. — ^Wolf  vs.  Marsh,  64  Cal.  228, 
232;  Long  vs.  Saufley,  79  Cal.  260,  262,  21  Pac. 
Rep.  757;  Griffith  vs.  Happersberger,  86  Cal. 
605,  614,  25  Pac.  Rep.  137,  487;  Polrier  vs. 
Gravel,  88  Cal.  79,  83,  25  Pac.  Rep.  962;  San 
Francisco  Bridgre  Co.  vs.  Dumbarton  L.  &  I. 
Co.,  119  Cal.  272.  283,  51  Pac.  Rep.  335;  Barley 
vs.  Cohen,  121  Cal.  604,  606,  63  Pac.  Rep.  1117; 
Carter  vs.  Rhodes,  185  Cal.  46,  66  Pac.  Rep. 
985. 

7.  Bntltles  other  party  to  sve  on  contract 
even  thougrh  time  of  performance  has  not  ex- 
pired.—Poirier  vs.  Gravel,  88  Cal.  79,  83,  25  Pac. 
Rep.   962. 

8.  Performance  rendered  Impooslble  by  rea- 
son of  fire  prevents,  under  contract  for  pur- 
chase of  real  estate,  recovery  by  vendor  of 
purchase  money. — Wells  vs.  Calnan,  107  Mass. 
614,    9   Am.    Rep.   65. 

9.  By  reason  of  accidental  Are  prevents  ven- 
dor retaininfiT  any  portion  of  purchase  money. 
— Wells  vs.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65. 

10.  FAILtJRB  TO  PERFORM  CONDITIOBT 
PRBCEDBNT  by  reason  of  impossibility  is  an 
inevitable  bar. — ^Davis  vs.  Gray,  83  U.  S.  (16 
Wall.)    203,    227,   bk.   21   L.   ed.    447. 

11.  By  reason  of  condition  precedent — Im- 
possibility renders  gift  void  at  common  law. — 
Nunnery  vs.  Carter,  5  Jones  Eq.  (N.  C.)  370, 
78  Am.  Dec.  231. 

12.  Makes  the  obligation  absolute. — Wolf  vs. 
Marsh,   54   Cal.   228,   232. 

18.  FAILURE]  TO  PE2RFORM  CONDITION 
FRESCESDENT  for  any  reason  vests  no  estate. 
— City  of  Stockton  vs.  Weber,  98  Cal.  433,  441, 
33  Pac.  Rep.  332;  Davis  vs.  Gray,  83  U.  S.  (16 
Wall.)    203.   227,  bk.  21  L.  ed.  447. 

14.  ESven  thonjvh  the  condition  vmm  Impos- 
sible of  performance  from  its  commencement, 
-^ity  of  Stockton  vs.  Weber,  98  Cal.  433,  441, 
38  Pac.  Rep.  332. 

15.  ESven  thouffb  act  of  €k>d  renders  impos- 
sible the  performance  of  the  condition. — Mlzell 
vs.  Burnett,  4  Jones  L.  (N.  C.)  249,  69  Am.  Dec. 
744,   748. 

See  par.  26  this  note. 

16.  IMPOSSIBIiB  PEIRFORMANCE:  of  CON- 
DITION PRESCEXIESNT  works  forfeiture  of 
estate  without  default  on  the  part  of  grantor. 
— Burdis  vs.  Burdis,  96  Va.  81,  70  Am.  St.  Rep. 
825,   80  S.  E.   Rep.   462. 

17.  Performance  of  condition  precedent  an- 
nexed to  a  devise  of  real  estate  causes  failure 
of  devise. — ^Nunnery  vs.  Carter,  5  Jones  Eq.  (N. 
C.)  370,  78  Am.  Dec.  231,  232;  Burdis  vs.  Bur- 
dis, 96  Vt  81,  70  Am.  St.  Rep.  825,  30  S.  E. 
Rep.   462. 

18.  Performance  of  condition  precedent  ren- 
dered Impossible  by  the  act  of  srantor  excuses 
performance. — Downer  vs.  Norton,  16  Cal.  436, 
440;  Houghton  vs.  Steele,  58  Cal.  421.  424; 
Grlfnth  vs.  Happersberger,  86  Cal.  605,  613,  25 
Pac.   Rep.   137,   487. 

10.     Performance   of  condition    precedent    of 

act  is  event  which  vests  title,  and  not  the  deed. 
— Mesick  vs.  Sunderland,  6  Cal.  297,  298,  315. 
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90.  Relief  mot  fcnuited  In  eqalty  upon  failure 
of  estate  to  rest  under  condition  precedent.— 
Davis  V8.  Gray.  88  U.  S.  (16  WalL)  203,  229, 
bk.  21  L.  ed.  447. 

21.  Relief  sramted  la  eqvltr  to  iesatee  «b« 
titled  to  legacy  of  pereomaltyy  althoufirh  condi- 
tion precedent  Impossible  of  performance, 
when  such  performance  not  sole  motive. — 
Nunnery  vs.  Carter,  6  Jones  £q.  (N.  C)  870» 
78  Am.  Dec.   231,   282. 

U.      CONDITIONS   SUBSKQUENT— IMPOSSI- 
BLE AND  UNIiAWFUL  CONDITIONS 

A*  to  the  effect  of  a  aaeeeedlBC  law  or  act 

of  God  upon  a  condition  subsequent,  as  pro- 
venting  Its  performance,  see  note  21  I*  R.  A. 
58. 

As  to  liability  upom  breach  of  condition  by 
reason  of  Its  Imposslbllltyt  see  note  81  Am. 
Rep.  100,  70  Am.  St.  Rep.  829-887. 

As  to  coBstltutlouallty  of  statmtcs  llmltlBS 
the  risht  to  eoBtracty  see  note  46  Am.  St.  Rep. 
884. 

Act  of  Ood  as  an  Impossibility  of  perform* 
mwLOtf  see  par.   26   this  note. 

As  to  act  of  party  himself  canslnv  Impos- 
•IblUty,  see  pars.  24,  26  this  note. 

As  to  Imprlaonment  caoslnjc  Impooelbllltyy 
soe  par.  28  this  note. 

22.  IMPOSSIBILITT      OF      PKRFORMANCB 

relied  upon  as  an  excuse  for  non-performance 
must  be  real. — United  States  vs.  Smoot,  82  U. 
&  (16  Wall.)  86,  bk.  21  U  ed.  107. 

28.  Mere  Inconvenience  does  not  amonnt  to 
an  Impossibility  of  performance.  —  United 
States  vs.  Smoot,  82  U.  S.  (16  Wall.)  86,  bk.  21 
Jm  ed.  107. 

24.  Performance  of  condition  Impossible  by 
reason  of  the  act  of  obllffor  himself  renders 
condition  void. — Belloc  vs.  Davis,  88  Cal.  242, 
250;  Norrls  vs.  Moody,  84  Cal.  143,  146,  24  Pac. 
Rep.   37. 

25.  Performance  of  the  condition  Impossible 
by  reason  of  the  act  of  the  obllffcc  himself 
discharges  the  obllgratlon. — Marshall  vs.  Craig, 
1  Bibb  (Ky.)  379,  4  Am.  Dec.  647;  Whitney 
vs.  Spencer,  4  Cow.  (N.  Y.)  89.  41;  Clark  vs. 
Jones,  1  Den.   (N.  Y.)   616,   48  Am.   Dec.  706. 

26.  Impossible    by    reason    of    act    of    God, 

renders  condition   void. — Norrls   vs.   Moody,  84 
Cal.  143,  146.  24  Pac.  Rep.  37.     See  Taylor  vs. 
Sutton.  16  Ga.  103.   60  Am.  Dec.  682. 
See  par.  16  this  note. 

27.  Impossible  as  repnarnant  to  the  nature 
of  the  estate,  renders  condition  void. — Norrls 
vs.  Moody,  84  Cal.  143,  146.  24  Pac.  Rep.  37.  See 
De  Peyster  vs.  Michael,  6  N.  Y.  466,  57  Am.  Dec 
470. 

28.  Impossible  by  reason  of  Imprisonment 
of  party  to  contract  relieves  party  from  lia- 
bility for  breach. — Leopold  vs.  Salkey.  89  111. 
412.  31  Am.  Rep.  93. 

See  par.  4  this  note. 

29.  INVALIDITY  OF  CONTRACTS  never 
inferred,  but  must  be  clearly  made  to  appear. — 
Herriman  vs.  Menzies.  116  Cal.  16,  21,  66  Am.  St 
Rep.  81,  44  Pac.  Rep.  660,  46  Id.  730,  36  L.  R. 
A.   318. 

30.  Contract  absolntely  void  In  all  Its  parts 


cannot  be  remedied  or  validated. — McBean  vs. 
Redlck.  96  CaL  191,  198.  81  Pac  Rep.  49. 

21.  Privllose  of  contracting  Is  both  a  liberty 
and  property  rlgrht. — Ritchie  vs.  People,  16S 
111.  98.  46  Am.  St.  Rep.  816.  40  N.  E.  Rep.  464. 
29  li.  R.  A.  79;  Frorer  vs.  People,  141  IlL  171. 
81  N.  E.  Rep.  396,  16  L.  R.  A.  492. 

82.     Parties    may   forego   protection    of   law 

where  no  principle  of  public  policy  Is  violated. 
^Wells  FarfiTO  &  Co.  vs.  Enrlght,  127  CaL  669. 
674,  60  Pac.  Rep.  439.  49  L.  R.  A.  647. 

82.  OBLIGATION  AND  LEGAL  EFFECT 
OF  PROMISE  or  engragrement  Imported  Into 
contract  by  force  of  statute,  whereby  contract- 
\ng  parties  agrree  to  obey  or  execute  some  law, 
depends  entirely  upon  validity  of  the  law. — 
People    ex   rel.    Rogers    vs.    Coler,    166    N.    Y. 

I,  82  Am.  St.  Rep.  606,  69  N.  E.  Rep.  716,  62 
L.  R.  A.  814. 

84*     Conditions  snbse^iaent  become  vnla^irfiil 

by  any  Isfirlslatlve  act  which  prohibits  its  per- 
formance.— ScoviU  vs.  McMahon,  62  Conn.  878, 
86  Am.  St.  Rep.  860.  26  Atl.  Rep.  479.  21  L.  R.  A. 
68;  Mitchell  vs.  Reynolds.  1  P.  Wms.  189;  Doe 
vs.  Church  Wardens  of  Rugreley.  6  Ad.  &  E.  N. 
8.  (6  Q.  B.)  107.  61  Ens.  C.  L.  107;  Brewster  vs. 
Kitchen,  1  Ld.  Raym.  817. 

88.  Condition  subsequent  which  is  lUeGTB-l* 
opposed  to  public  policy,  or  repusrnant  to  a 
legacy  dependent  thereon,  is  void. — In  re 
Walkerly.  108  Cal.  627,  646.  49  Am.  St.  Rep.  97, 
41  Pac  Rep.  772. 

HL     UNLAWFUL  OBLIGATIONS.   WHAT 
ARE— LABOR  LAWS,  ETC. 

86.  CONTRACT  INTERFERING  W^ITH  PER- 
SONAL LIBERTY  of  subject  after  maturity, 
unconstitutional  and  void. — Dittrich  vs.  Gobey, 
119  Cal.  699.  601.  61  Pac.  Rep.  962. 

87.  CONTRACT  NOT  TO  PLEAD  statute  of 
limitations  not  void  as  contrary  to  public 
policy. — ^Wells  Fargo  &  Co.  vs.  Enright.  127 
Cal.  669.  674.  60  Pac.  Rep.  439,  49  L.  R.  A.  647. 

88.  CONDITION  ATTACHED  TO  CONTRACT 
BY  TELEPHONE  COMPANY  barring  user 
from  obtaining  any  other  rival  system,  is 
unlawful  as  condition  precedent. — State  ex  rel. 
Gwynn  vs.  Citizens  Telephone  Co.,  61  S.  C.  88. 
86  Am.  St.  Rep.  870.  39  S.  E.  Rep.  257,  66  L.  R. 
A.  139. 

89.  Bet^reen  executors  and  wldoTr  of  testator 
not  to  apply  for  letters  of  administration  not 
enforceable  as  against  executor,  because 
against  public  policy. — Estate  of  True.  120  Cal. 
362,  354.  62  Pac.  Rep.  816. 

40.  Upon  condltlonii  calling  for  unlawful. 
Immoral,  and  Illegal  service  is  void. — Pat- 
terson vs.  Donner,  48  Cal.  369.  378,  379. 

41.  Condition  to  become  void  If  srantce  pro* 
cures  witnesses  to  swear  to  a  certain  fact, 
unlawful  as  for  Immoral  and  Illegal  service. — 
Patterson  vs.  Donner.  48  Cal.  369.  378.  379. 

43.  LABOR  LAWS— Rivbt  to  labor  or  cm. 
ploy  labor  and  make  such  contracts  In  respect 
thereto  as  parties  may  agree  upon  Is  Included 
In    constitution    of   guaranty    (111.    Const.,    art. 

II,  §  2).— Ritchie  vs.  People,  155  111.  98.  46 
Am.  St  Rep.  315.  40  N.  E.  Rep.  464.  29  L.  R.  A. 
79;  Bracevllle  Coal  Co.  vs.  People.  147  111.  66,  37 
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Am.  St  Rep.  206,  86  N.  E.  Rep.  62,  22  L.  R. 
A.  340. 

See  Pa.  Godcharles  vs.  Wifireman,  113  Psu  St. 
431.  6  Atl.  Rep.  354.  W.  Va.  State  vs.  Goodwill, 
33  W.  Va.  179,  25  Am.  St  Rep.  863,  10  &  B. 
Rep.  285.  6  Lb  R.  A.  621. 

43.  Contract  containing  condition  that  party 
shall  be  entitled  to  no  pay  in  case  stipulation 
as  to  hours  of  labor  is  broken  is  invalid  and 
void. — Drew  vs.  Smith,  38  Cal.  325,  834. 

44.  LcKialatnre  cannot  uake  or  Impoae 
rondltlonn    to    prevent    people    who     are     sul 

juris  from  makinfir  their  own  contracts.-* 
Ritchie  vs.  People,  155  111.  98,  46  Am.  St  Rep. 
S15,  40  N.  E.  Rep.  464,  29  L.  R.  A.  79. 

4B.  Legislature  cannot  by  Imposlnc  condl« 
tloas  deprive  one  class  of  persons  of  privilegrea 
allowed  another  under  like  conditions. — 
Ritchie  vs.  People,  155  111.  98,  46  Am.  St  Rep. 
S15,  40  N.  E.  Rep.  454,  29  L.  R.  A.  79. 

4C.  Leslslatnre  cannot  Interfere  for  pur- 
pose of  prohlbitingr  contract  or  controUinfir 
terms  thereof  where  subject  of  contract  is 
purely  and  exclusively  private,  unaffected  by 
any  public  interest,  or  duty  to  persons,  society, 
or  government — Ritchie  vs.  People,  166  111.  98, 
46  Am.  St  Rep.  315,  40  N.  E.  Rep.  464,  29  Ia  R. 
A  79. 

47.  Lcirlalatnre  cannot  under  the  constltn- 
tloB  sinerle  out  owners  and  employers  of  par- 
ticular classes  and  prohibit  their  making 
contracts  or  impose  conditions  which  other 
owners  or  employers  are  permitted  to  make. — 
Ritchie  vs.  People,  155  111.  98,  46  Am.  St.  Rep. 
315.  40  N.  E.  Rep.  464,  29  L.  R.  A.  79;  MiUett  vs. 
People.  117  111.  294,  57  Am.  Rep.  869.  7  N.  E. 
Rep.  631;  Frorer  vs.  People,  141  111.  171,  31  N. 
ELRep.  895,  16  L.  R.  A.  492;  Ramsey  vs.  People, 
143  ni.  380.  32  N.  E.  Rep.  364,  17  L.  R.  A.  6^i, 

48.  LEGISLATITE  ENACTMENTS  OPER- 
ATING upon  classes  of  individuals  which  are 
arbitrary  and  unreasonable  are  void. — Ark. 
Leep  vs.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  58  Ark. 
407.  41  Am.  St  Rep.  109.  26  S.  W.  Rep.  75,  28 
L.  R.  A.  264.  111.  Ritchie  vs.  People.  166  111. 
98.  46  Am.  St  Rep.  316,  40  N.  E.  Rep.  454,  29  L. 
R.  A  79.  Mo.  State  vs.  Loomls,  115  Mo.  307, 
22  a  W.  Rep.  860.  21  L.  R.  A.  789. 

40.  LEGISIiATITE  ACT  MAKING  IT  UN- 
LAWFUL  for  employees  to  contract  to  take 
payment  otherwise  than  in  United  States 
money  is  not  void  or  unconstitutional. — Han- 
cock vs.  Yaden,  121  Ind.  366,  16  Am.  St  Rep. 
396.  2.3  N.  E.  Rep.  253.  6  L.  R.  A.  676. 

As  to  atatntory  restriction  upon  contracts 
between  master  and  servant,  see  note  14  I*  R. 
A  826. 

M.     ORDIKTANCBS     WHICH     CONTRAVENE 

common  right  to  contract  for  work  are  null 
and  void  as  unreasonable. — ^Milliken  vs.  City 
Council,  54  Tex.  888,  88  Am.  Rep.  629. 

St*  Attempting  to  prevent  certain  persons 
from  employinfir  others  in  lawful  business  and 
pajrinff  them  for  their  services  is  direct  In- 
fringement of  rlffhts  of  such  parties  to  make 
and  enforce  such  contracts. — Ex  parte  Kuback, 
85  Cal.  274.  276,  20  Am.  St  Rep.  226.  24  Pac. 
Rep.  737,  9  L.  R.  A.  482;  Ritchie  vs.  People,  165 
ni  98.  46  Am.  St  Rep.  816,  40  N.  B.  Rep.  464, 
29  I*  R.  A.  72. 


52.  Maklns  It  a  misdemeanor  for  contractor 
to  employ  any  person  to  work  more  than  eiffht 
hours  day  under  contract  to  city  is  unconsti- 
tutional and  void. — Ex  parte  Kuback.  85  Cal. 
274,  276,  20  Am.  St  Rep.  226,  24  Pac.  Rep.  737, 
9  L.  H.  A.  482. 

6S.  Maklns  It  misdemeanor  for  any  con- 
tractor by  himself  or  through  another  to  em- 
ploy Chinese  labor  on  contract  of  city  is  un- 
constitutional and  void. — Ex  parte  Kuback,  85 
Cal.  274,  276.  20  Am.  St  Rep.  226,  24  Pac.  Rep. 
787,  9  L.  R.  A.  482. 

64.  PVBIilC  WORK— Contract  with  condi- 
tion that  same  shall  be  void  unless  party  com- 
plies with  provision  of  statute  regulating 
wages  to  be  paid  employees  unconstitutional 
and  void. — People  ex  rel.  Rodgers  vs.  Coler, 
166  N.  Y.  1,  82  Am.  St  Rep.  605,  59  N.  E.  Rep. 
716,  52  L.  R.  A.  814  (Parker,  a  J.,  and  Halght, 
J.,  dissenting). 

65.  STATUTE    INVOKED    AS    SHIELD    not 

valid  defense,  for  reason  that  some  of  Its  most 
material  provisions  are  in  conflict  with  con- 
stitution: (1)  Because  in  its  actual  operation 
It  permits  and  requires  expenditure  of  money 
of  city,  or  that  of  local  property  owner,  for 
other  than  city  purposes.  (2)  Because  it  in- 
vades rights  of  liberty  and  property,  in  that  it 
denies  to  city  and  contractor  right  to  agree 
with  their  employees  upon  measure  of  their 
compensation,  and  compels  them  In  all  cases 
to  pay  arbitrary  and  uniform  rate,  which  is 
expressed  in  vague  language,  difficult  to  define 
or  ascertain,  and  subject  to  constant  change 
from  artificial  causes.  (3)  Because  it  virtually 
confiscates  all  property  rights  of  contractor 
under  his  contract  for  breach  of  his  engage- 
ment to  obey  statute,  and  it  attempts  to  make 
acts  and  omissions  penal  which  in  themselves 
are  innocent  and  harmless.  (4)  It.  in  effect,  im- 
poses penalty  upon  exercise  by  city  or  by  con- 
tractor of  right  to  agree  with  employees 
upon  terms  and  conditions  of  employment^ 
People  ex  rel.  Rodgers  vs.  Coler,  supra. 

6d.     Contracts      relatlnir      to      public      vroric 

awarded  on  bids  tending  to  deprive  people  of 
advantage  of  competition  unlawful  and  void. — 
Brady  vs.  Tost,  6  Idaho  273,  56  Pac.  Rep.  642. 

IV.  ESTATE  HELD  UNDER  VOID  CONDITION. 

As  to  effect  of  non-performance  of  condition 
subseauent  by  reason  of  the  act  of  God,  see 
monographic  note  by  Ernest  Watts,  21  L.  R. 
A.  58. 

67.  ESTATE  ABSOLUTE  IN  ITS  NATURE 
AND  DISCHARGED  FROM  CONDITION  IS 
VESTED  in  grantee  by  non-performance  of  11- 
legral  condition  subsequent — ^Vanderslice  vs. 
Hanks.  8  Cal.  27,  28,  42;  Patterson  vs.  Donner, 
48  Cal.  369,  379;  Norris  vs.  Moody.  84  Cal.  143, 
146,  24  Pac.  Rep.  87.  Oa.  Taylor  vs.  Sutton,  15 
Ga.  103,  60  AnL  Dec  682.  Ky.  Ricketts  vs. 
Louisville,  St  Ia  &  T.  R.  Co..  91  Ky.  221,  34  Am. 
St  Rep.  176,  15  S.  W.  Rep.  182.  Miss.  Weath- 
erby  vs.  Weatherby,  13  Smed.  &  M.  687.  N.  T» 
De  Peyster  vs.  Michael,  6  N.  T.  467,  57  Am.  Deo. 
470. 

68.  Not  defeated  by  Impossibility  of  per* 
formance  of  condition  subsequent  without 
fault  on  part  of  grantee. — Burdis  vs.  Burdls,  9^ 
Vo.   81.  70  AnL  St  Rep.  826.  80  a  E.  Rep.  468. 
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50.  Oaoe  TUited  mot  defeated  or  Its  validity 
affected  by  lllefiral,  Impossible,  or  repugnant 
eendltlon  subsequent. — Qwu  Taylor  vs.  Sutton, 
15  Oa.  108.  60  Am.  Dec.  682.  Kr*  Rlcketts  vs. 
Louisville,  St  L.  &  T.  R.  Co.,  91  Ky.  221,  34  Am. 
St  Rep.  176,  15  S.  W.  Rep.  182,  11  L.  R.  A.  422. 
N.  Y.  Lovett  vs.  Qlllender,  85  N.  T.  617,  628; 
Oxley  vs.  Lane,  86  N.  Y.  840,  846.  N.  C.  Nun- 
nery vs.  Carter,  6  Jones  Eq.  870,  78  Am.  Deo. 
831,  238. 

00.  GRANT  BESCOMBS  SINOLB  where  per- 
formance rendered  Impossible  by  act  of 
grantor. — ^United  States  vs.  Arredondo,  81  U. 
a  (6  Pet)  691,  bk.  8  L.  ed.  647. 

61.  Becomes  absolute  by  change  of  cov- 
enant making  periormance  for  which  no  timo 
is  set  impossible;  ffrant  absolute. — ^Vanderslice 
vs.  Hanks,  o  Cal.  27,  88. 

e2.  ESTATES  OF  DBVISBB  IS  NOT  DB- 
TBSTBD  by  reason  of  performance  of  condi- 
tion becominfiT  impossible  by  act  of  God. — Ga. 
Taylor  vs.  Sutton,  15  Ga.  108,  60  Am.  Dec.  688. 
Me.  Morse  vs.  Hayden,  88  Me.  227,  19  Atl.  Rep. 
448.  N.  Y.  McLachlan  vs.  McLachlan,  9  Palere 
Ch.  (N.  Y.)  584,  587.  Va.  Burdis  vs.  Burdis,  96 
Va.  81,  88,  70  AnL  St  Rep.  825,  80  S.  B. 
Rep.  462. 

63.  Of  devisee  becomes  absolute  upon  con- 
dition subsequent  being  rendered  impossible 
by  act  of  God. — See  authorities  last  paragraph. 

V.  RIGHTS   OF   PARTIES  UNDER. 
As  to  labor  laws,  see  pars.  42-49  this  note. 


64.  LIABILITY  OR  PENALTY  IS  NOT  IN- 
CURRED by  reason  of  breach  of  agreement 
to  obey  void  law  or  statute. — People  ez  rel. 
Roderers  vs.  Coler,  166  N.  Y.  1,  82  Am.  St  Rep. 
605,  69  N.  E.  Rep.  716,  62  L.  R.  A.  814. 

65.  GRANTOR  OF  LAND  under  deed  with 
unlawful  condition  subsequent  cannot  recover 
for  non-performance. — ^Patterson  vs.  Donner,  48 
Cal.  869,  879. 

M.  Cannot  recover  pnrcbase  money  on  de- 
struction of  buildings  by  fire,  making  It  im- 
possible for  vendor  to  complete  contract- 
Wells  vs.  Calnan,  107  Mass.  514,  9  Am.  Rep.  65. 

er.  PARTIES  CANNOT  RECOVER  upon 
unlawful  condition  subsequent  either  at  law 
or  in  equity. — Patterson  vs.  Donner,  48  CaL 
869,  379,  880. 

68.    Recovery  cannot  be  had  by  eltber  partr 

under  an  Illegal  contract  fully  executed  on 
both  sides,  where  parties  stand  in  pari  delicto. 
— Woodham  va  Allen,  130  CaL  194,  199.  68  Pac 
Rep.  898. 

eO.  RECOVBRY  CAN  BE  HAD  UNDER 
CONTRACT  referring  to  statute  unlawful  and 
unconstitutional  as  contravening  labor  law 
although  provisions  of  contract  are  not  fully 
carried  out — People  ex  rel.  Rodg^ers  vs.  Color, 
166  N.  Y.  1,  82  Am.  St  Rep.  605,  69  N.  B.  Rep. 
716,  52  L.  R.  A.  814. 

As  to  constitutionality  of  statutes  restrict- 
ing contract  and  boslneasy  see  monographio 
note  21  L.  R.  A.  789. 


§  1442.    CONDITIONS   INVOLVINO  FORFEITUBE,  HOW  CONSTBUED.    A 

condition  involving  a  forfeiture  must  be  strictly  interpreted  against  the  party  for 
whose  benefit  it  is  created. 

History:     Enacted  March  21,  1872. 

1.  Applied,   cited,  construed,  referred  to,  etc 
2,3.  Torfeitures  not  faTorcd. 
4, 5.  CJontracting  parties  necessary. 
6-8.  Never     raised     by    implication  —  Stricti 
juris. 
9, 10.  Construed— Strictly  against  forfeitures— 
Jealously. 

11.  Same — Liberally  for  party  to  be  aflfected. 

12.  Same  —  Equity    examines    contract    and 

circumstances. 
18.  Same— As  a  trust  to  defeat. 
14-21.  Same — ^Insurance — Lease — Mining   claims 

— Statutes. 
22.  Evidence — Burden  of  proof. 


1.  APPLIBD,  CITBDy  CONSTRUMD,  R»- 
FBRRBD  TO,  etc.,  In:  McDonald  vs.  Chosen 
Friends,  78  Cal.  49,  66,  20  Pac.  Rep.  41  (ap- 
plied); Sauer  vs.  Meyer.  87  Cal.  84.  87.  26  Pac. 
Rep.  16S  (construed);  Alexander  vs.  Jackson, 
92  Cal.  614.  628,  27  Am.  St  Rep.  168,  28  Pac 
Rep.  593  (applied):  Randol  vs.  Scott,  110  CaL 
690.  695,  42  Pac.  Rep.  976  (applied);  Quatman 
vs.  McCray.  128  Cal.  286.  288.  60  Pac.  Rep.  866 
(applied);  Behlow  vs.  Southern  Pac.  R.  Co., 
180  Cal.  16,  19.  62  Pac.  Rep.  296  (applied). 

As  to  relief  avalnvt  forfeiture  In  eanltTt  see 
monoffraphio  note  68  Am.  Deo.  86-88,  and  ante 
1^439  and  note. 

2.  CONTRACT*  PROTlSIOirS  FOR  FOR- 
FBITVRB   OF  VIDSTBJD  RIGHTS  not  favored. 


— ^^eople  ex  rel.  Davidson  vs.  Perry.  79  Cal. 
106,  112,  21  Pac.  Rep.  428;  Cleary  vs.  Folgrer, 
84  Cal.  316.  821.  18  Am.  St.  Rep.  187.  24  Pac 
Rep.  280;  Sauer  vs.  Meyer.  87  Cal.  84.  37,  25  Pac. 
Rep.  163;  Knarston  vs.  Manhattan  Life  Ins. 
Co..  124  Cal.  74.  77.  66  Pac  Rep.  773;  Quatman 
vs.  McCray,  128  CaL  286.  288,  60  Pac  Rep.  855; 
Sanford  vs.  Weeks.  38  Kan.  819.  6  Am.  St.  Rep. 
748,  16  Pac  Rep.  465. 

&     FORFBITURBS  AlfD  DBNOUBrCBMBNTS 

are  not  to  be  favored  by  basing  them  upon 
lanffuaffe  which  does  not  plainly  and  unmis- 
takably provide  for  them. — Belcher  Consoli- 
dated Gold  Min.  Co.  vs.  Deferrarl,  62  Cal,  160, 
168. 

4.     Oontraetlnc  parties  are  n^eemmmry  to  for- 
feitures of  conditions  precedent  or  subsequent 
and  such  parties  must  be  interested. — Wiseman 
vs.  McNulty,  26  CaL  230,  239. 

B.  Persoaa  natural  or  artUlclal  must  exist 
who  are  entitled  to  receive  benefit  of  for- 
feiture when  it  accrues. — Wiseman  ts.  Mc- 
Nulty, 26  Cal.  230,  288. 

e.  Forfeiture  can  never  take  place  by  Im- 
plication.— Cullen  va  Spriffff,  68  CaL  66,  64,  2S 
Pac.  Rep.   222. 

7.  Must  be  affected  by  express  unambigiious 
laneruase.— Cullen  vs.  Sprisrg:,  83  CaL  66,  64,  28 
Pac  Rep.  222;  Cleary  vs.  Folder,  84  CaL  316, 
821.   18   AnL   St   Rep.   187,    24    Pao.   Rep.    280; 
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Behlow  vs.  Southern  Pac  R.  Co.»  180  Cal.  16, 
II,  62  Pac.  Rep.  296. 

&  RIGHT  OF  FORFDITURB  iB  strlctl 
jarlB,  and  party  seeking  to  recover  must  brlnff 
hifl  case  within  penalty  from  most  literal  and 
rigid  Interpretation  of  covenant. — ^Randol  vs. 
Scott,  110  Cal.  590,  595,  42  Pac  Rep.  976;  Jack- 
son vs.  Silvernall,  16  John.  (N.  Y.)  278. 

8i    Centracts   and  la^rs   deelartnv  forfeiture 

must  be  construed  strictly  asainst  forfeiture. 
^People  ex  reL  Davidson  vs.  Perry,  79  Cal. 
105.  112.  21  Pac.  Rep.  428;  CuUen  vs.  Sprlgg, 
tS  Cal.  56,  64,  23  Pac.  Rep.  222;  Alexander  vs. 
Jftckson.  92  Cal.  514,  622,  27  Am.  St.  Rep.  168, 
tS  Pac.  Rep.  593;  Behlow  vs.  Southern  Pac  R. 
Co.,  180  Cal.  16,  19,  62  Pac.  Rep.  296. 

!•.  Covenaiita  for  forfeiture  are  construed 
by  courts  of  law  with  utmost  Jealousy  to  pre- 
Tent  restraint  eoing  beyond  express  stipula- 
tion.—Randol  va  Scott,  110  Cal.  690,  595,  42  Pac 
Rep.  976;  Sanford  vs.  Weeks,  88  Kan.  819,  6 
Am.  St.  Rep.  748,  16  Pac.  Rep.  465. 

11.  CoBBtmed  liberally  in  favor  of  party 
against  whom  enforced. — People  ex  reL  David- 
ton  va  Perry.  79  Cal.  106,  112,  21  Pac  Rep.  428; 
Qoatman  vs.  McCray,  128  Cal.  285,  289,  60  Pac 
Rep.  856;  Behlow  vs.  Southern  Pac  R.  Co.,  180 
Cal.  16.  19,  62  Pac.  Rep.  295. 

IX  E«iilty  frill  examine  the  eomtract  and 
BUToimdlav  elrcnmstaaees  to  ascertain  real 
intention  of  parties  as  to  forfeiture  for  failure 
to  perform  strictly  in  time. — Farley  vs. 
\aughn,  11  Cal.  227.  287;  Steele  vs.  Branch,  40 
Cal.  8.  11;  Sanford  vs.  Weeks,  88  Kan.  819,  6 
Am.  St  Rep.  748,  16  Pac  Rep.  466. 

IS.  FORFBITURB  OF  BSTATB3  will  not 
take  effect  where  firrant  could  be  construed  as 
tmst,  and  not  upon  condition. — Stanley  vs.  Colt, 
72  n.  a  (6  Wall.)  119,  bk.  18  L.  ed.  602. 

14,    nrsURANCB — Clavae  la  life  yoliey  cre- 


atinfiT  forfeitures  for  non-payment  of  premiums 
avoided  upon  reasonable  showing; — Knarston 
vs.  Manhattan  Life  Ins.  Co.»  124  Cat  74,  77,  66 
Pac  Rep.  778. 

15.  Claiue  1b  Biarlne  polley  creatinfiT  for- 
feiture in  case  of  assig'nment  strictly  con- 
strued.— Hitchcock  va  Northwestern  Ins.  Co., 
26  N.  Y.  68,  69. 

16.  Transfer  or  termination  to  work  for- 
feiture under  marine  insurance  policy  must  be 
of  whole  insurable  interest. — Hitchcock  vs. 
Northwestern  Ins.  Co.,  26  N.  Y.  68,  69. 

17.  LBASB   WORKING   A  FORFBITURB    is 

Strictly  construed  against  lessor. — Sauer  vs. 
Meyer,  87  Cal.  84,  37,  25  Pac  Rep.  158. 

18.  Re-entry  for  forfeiture  of  lease  Is  re- 
strained to  most  technical  limits  of  terms  of 
condition  on  which  right  is  to  be  exercised. — 
Randol  va  Scott,  110  Cal.  590,  695,  42  Pac  Rep. 
976;  Elevator  Case,  17  Fed.  Rep.  200. 

in.  MINING  CliAIMS— Common-Uw  slgiUfl- 
catlon  of  forfeiture  as  applied  to  rights,  inter- 
ests, or  remedies  of  those  Interested  in  mining 
associations  doubtful. — Wiseman  va  McNulty, 
25  Cal.  230,  238. 


FORFBITVREiS  OF  LANDS  BY  COM- 
MISSION OF  CRIMBSy  misdemeanors,  and 
alienation  contrary  to  law,  not  applied  to  min- 
ing claims. — Wiseman  vs.  McNulty,  26  CaL  280, 
239. 

SI.  STATUTBS  not  explicitly  declaring  in- 
tention to  forfeit,  will  not  be  construed  so  as 
to  extend  meaning  of  words  and  phrases  em- 
ployed.— Randol  vs.  Scott,  110  Cal.  690,  595,  42 
Pac  Rep.  976. 


BVIDBNCB — Burden  of  proof  is  upon 
party  claiming  forfeiture  to  show  unmistak- 
able intention  in  instrument. — Quatman  vs. 
McCray,  128  Cal.  286,  289,  60  Pac  Rep.  856. 


CHAPTER  IV, 

ALTBRNATIVB    OBLIGATIONa 


S1448.    Who  lias  the  right  of  selection* 

91449.  Right  of  selection,  how  lost. 

91450.  Alternatives  indivisible. 


S  1451.    Nullity  of  one  or  more  of  alternatlva 
obligations. 


§  1448.  WHO  HAS  THE  BIGHT  OF  SELECTION.  If  an  obligation  requires 
the  performance  of  one  of  two  acts,  in  the  alternative,  the  party  required  to  per- 
form has  the  right  of  selection,  unless  it  is  otherwise  provided  by  the  terms  of  the 

obligation.  History:    Enacted  March  21,  1872. 


L  Applied,  cited,  eonstrned,  referred  to,  ete. 
1  Contract  in  alternative. 

1.  Applied,  eltedy  eoMrtmed,  referred  to,  etc.. 
In:  Dittrlch  va.  Gobey,  119  CaL  699,  601»  51  Paa 
Rep.  962. 


9.  Contract  In  alternative,  when  not  ex- 
pressly providinsT  otherwise,  allows  the  rigrht 
of  election  on  the  part  of  the  party  on  whom 
rests  the  obllgration  of  performance. — ^Dittrlch 
vs.  Oobey,  supra.  See  Rewriok  vs.  Ooldstone, 
48  Cal.  554. 


§  1449.  BIGHT  OF  SELECTION,  HOW  LOST.  If  the  party  having  the  right 
of  selection  between  alternative  acts  does  not  give  notice  of  his  selection  to  the 
other  party  within  the  time,  if  any,  fixed  by  the  obligation  for  that  pnrpose,  or, 
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if  none  is  so  fixed,  before  the  time  at  which  the  obligation  ought  to  be  per- 
formed, the  right  of  selection  passes  to  the  other  party. 

History:     Enacted  March  21,  1872. 

COIVTRACr  IN   AliTBRNATIVB — ^Failure  to       property,  party  loses  rlfirht  of  election. — ^Rew- 
elect  on  the  day  stipulated  either  to  pay  pur-      rick  vs.  Qoldstone,  48  CaL  554,  656. 
chase  money  on  such  day  or  to  reconvey  the 

§  1450.  ALTEBNATIVES  INDIVISIBLE.  The  party  having  the  right  of  se- 
lection between  alternative  acts  must  select  one  of  them  in  its  entirety,  and  can- 
not select  part  of  one  and  part  of  another  without  the  consent  of  the  other  party. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  must  be  made;  e.  g.  where  purchaser  has  rlgrht 

2.  Alternatives — Selection  in  entirety.  to  elect  to  pay  price  In  money  or  In  services. 


1.  APPLIRD,  CITBD,  CONSTRURD,  RB- 
FRRRRD  TO,  etc..  In:  Wakeham  va  Barker, 
82  Cal.  46,  50.  22  Pac  Rep.  1131  (applied). 

a.     ALTBRNATIYBS— Selection     1b     entirety 


he  must  pay  wholly  either  in  money  or  In  serv- 
ices; he  cannot  pay  partly  In  money  and  partly 
In  services. — Wakeham  vs.  Barker,  82  CaL  46, 
50,  22  Pac.  Rep.  1181. 


§  1461.    NULLITY  OF  ONE  OB  MORE  OF  ALTERNATIVE  OBLIGATIONS. 

If  one  of  the  alternative  acts  required  by  an  obligation  is  such  as  the  law  will  not 
enforce,  or  becomes  unlawful  or  impossible  of  performance,  the  obligation  is  to  be 
interpreted  as  though  the  other  stood  alone. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc.  «•    AliTBRNATlVBS— Impossibility    ol   per- 

2.  Altemative9--impo88ibility  of  performance.         formance  of  one,  or  Its  performance  unlawful. 


1.     IPPLIRD,     CITED,     CONSTRUED,    RE-  obligree  bound  to  perform  the  other  alternative. 

\Z  j!^    \       t       ^     -.    .-    xT^^l^A    CR  *"d  contract  construed  as  though  such  alter- 

^"^°  J.°',°*,°'  '"..'  f^J,.r\J^ZV  J.  °»«ve  was  the  only  thing  to  b«  performed.- 

Cal.   664    6««    ("''"'^^^to  with  49other  seo-  jj„,^„j^^  ^^  ^^  j„  ^ 

tlons);  Rosenthal  vs.  Perkins,  128  CaL  240,  248,  ^        ^^.  ^ 

55  Pac.  Rep.  804. 


TITLE   m. 

TEANSFEB   OF     OBLIGATIONS. 

}  1457.    Burden  of  obligation  not  transferable.  S  1463.  Same.     [Covenants  to  pay  rent,  etc.] 

S  1468.    Bights  arising  out  of  obligation  trans-  §  1464.  What  covenants  run  with  land  when  as- 

f  erable.  fdgns  are  named. 

§  1459.    Non-negotiable     instruments     may     be  S 1465.  Who  are  bound  by  covenants. 

transferred.  S  1466.  Who  are  not. 

S  1460.    Covenants  running  with  land,  what.  S  1467.  Apportionment  of  covenants. 

(  1461.    What  covenants  run  with  land.  S  1468.  Transfer  of  obligations;   covenants  to 
§  1462.    Same.     [Covenant  for  benefit  of  prop*  run  with  land. 

erty.l 

§  1467.  BUBDEN  OF  OBLIOATION  NOT  TRANSFERABLE.  The  burden  of 
an  obligation  may  be  transferred  with  the  consent  of  the  party  entitled  to  its  bene- 
fit, but  not  otherwise,  except  as  provided  by  section  fourteen  hundred  and  sixty- 
six.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstrned,  referred  to,  etc      11,12.  Contract  for  street  improvement  may  be 

2.  Assignee  assumes  assignor's  obligation.  assigned. 

8.  Assumption  of  another's  obligation  is  not  13.  Same — Public  policy  does  not  forbid  as- 
forbidden,  signment. 

4.  Benefits  under  contract  may  be  assigned.  14.  Contract  to  convey  land — ^Liability  of  pur- 

5.  Same — ^Vendor  and  purchaser  of  land  may  chaser  continues. 

assign.  15.  Same  —  Purchaser  not  bonnd   to   accept 

6.  Buyer  of  chattels  who  assigns  must  pay  conveyance  from  vendor's  grantee. 

seller.  16.  Intention  is  to  protect  party  to  be  bene- 

7-10.  CommissionerB'  note.  iited. 


Tit.  III.] 
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17.  BelationB  of  parties  to  contract  are  not 

clianged  by  afisignment. 

18.  Same — ^Aflsignor  remains  liable  after  as- 

signment. 

19.  Same  —  Assignor    stands    in    nature    of 

saretj  for  assignee. 

20.  Third  person's  consent  is  immaterial. 

1«  APPLIED,  CVTEDf  CONSTRUBD,  RES- 
FERREUD  TOy  etc..  In:  La  Rue  vs.  Oroezinser, 
84  Cal.  281,  289,  IS  Am.  St  Rep.  179,  24  Pac. 
Rep.  42  (cited  and  construed);  Cuttlngr  Pack- 
ing Co.  vs.  Packers'  Exchange,  86  Cal.  674,  576, 
S77.  21  Am.  St.  Rep.  63,  25  Pac.  Rep.  52,  10  L. 
R.  A.  369  (applied  and  construed);  Anderson 
vs.  De  Urioste.  96  Cal.  404,  407,  408,  31  Pac.  Rep. 
266  (construed);  Royal  vs.  Dennlson  (Cal.  Oct. 
8.  1894),  38  Pac.  Rep.  89,  40  (applied  and  con- 
strued); Odd  Fellows'  Sav.  Bk.  vs.  Brander, 
124  Cal.  255,  257,  56  Pac  Rep.  1109  (applied 
and  construed);  French  vs.  Powell,  135  Cal. 
€36,  643.  68  Pac.  Rep.  92  (applied  and  cited). 

2.  ASSIGHnSJD  ASSVKES  ASSIGNOR'S  OB- 
LIGATION, and  unless  he  performs  in  behalf 
of  assiernor  he  Is  liable  to  assigrnor. — Cutting 
Packing  Co.  vs.  Packers'  Bxchanere,  86  CaL 
574,  576-579,  21  Am.  St  Rep.  63,  25  Pac.  Rep. 
52,  10  L.  R.  A.  369.  See  Lisenby  vs.  Newton, 
120  CaL  571,  674,  65  Am.  St.  Rep.  203,  52  Pac. 
Rep.  813;  Harpold  vs.  Stobart,  46  Ohio  St.  897, 
15  Am.  St.  Rep.  618. 

8.  ASSUMPTION  OF  ANOTHER'S  OBLIOA- 
TION  IS  NOT  FORBIDDEN,  but  only  act  of  re- 
lievinfiT  party  to  contract  from  his  obllgration. 
— Anderson  vs.  De  Urioste,  96  (Jal.  404,  408,  81 
Pac.  Rep.  266.  See  Cuttingr  Packing:  Co.  vs. 
Packers*  Exchangre,  86  Cal.  674,  576,  21  Am.  St. 
Rep.  63,  25  Pac.  Rep.  62,  10  Ij.  R.  A.  369. 

4.  BENEFITS  UNDER  CONTRACT  MAT  BE 
ASSIGNED  notwithstandlner  statute  (dictum). 
— ^Royal  vs.  Dennlson  (Cal.  Oct.  8,  1894),  88  Pac 
Rep.  39.  40. 

5.  Vendor  and  pvreliaser  of  land  may  as- 
■Icnoi  respectively  rigrht  to  receive  consideration 
and  rlerht  to  receive  conveyance  (dictum). — 
Royal  vs.  Dennlson  (Cal.  Oct.  8,  1894),  38  Pac. 
Rep.  39,  40. 

As  to  rlsrht  to  aaalsn  bencflts,  see  ante  f  954 
and  notes;  and  post  f  1468  and  notes. 

e.  BUTER  OF  CHATTELS  WHO  ASSIGNS 
MUST  PAT  SELLER  for  same  where  asslgrn- 
ment  of  contract  of  sale  is  without  consent  of 
seller. — Cutting  Packing  Co.  vs.  Packers'  Ex- 
changre,  86  Cal.  674,  576,  21  Am.  St.  Rep.  63,  25 
Pac.  Rep.  52,  10  L.  R.  A.  869. 

7.  COMMISSIONERS'  NOTE.— "This  is  as 
true  of  covenants  running:  with  the  land  as  of 
any  other  obligrations.  The  origrlnal  covenantor 
remains  liable  to  the  covenantee,  notwith- 
standing that  the  land  paases  into  other 
hands." — ^House  vs.  Burr,  24  Barb.  (N.  Y.)  526; 
Damb  vs.  Hoffman,  8  E.  D.  Smith  (N.  T.)  361; 
Port  vs.  Jackson,  17  John.  (N.  Y.)  239,  479; 
Jackson  vs.  Brownson,  7  John.  (N.  Y.)  227,  6 
Am.  Dec.  268. 

8.  So,  w^here  one  has  agrreed  to  perform  a 
service,  he  cannot  compel  the  other  party  to 
accept  the  service  from  third  person,  and  to 
releaae  him  therefrom. — ^Robson  vs.  Drum- 
mond,  2  B.  &  Ad.  808,  »  I..  J.  K.  B.  187,  86 
Rev.   Rep.   669. 
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9.  "It  is  not  meant  by  this  section  to  Imply 
that  third  person  cannot  assume  obligrations 
of  contract  between  other  parties,  but  only 
that  he  cannot  relieve  party  thereto  from  his 
obligrations  without  consent  of  creditor." 

10.  The  court  say,  "We  think  this  is  correct 
construction." — Anderson  vs.  De  Urioste,  96 
Cal.  404,  408,  31  Pac.  Rep.  266.  See  Cutting: 
Packing  Co.  vs.  Packers'  Exchange,  86  Cal.  574, 
676-579,  21  Am.  St.  Rep.  63,  25  Pac.  Rep.  52.  10 
L.  R.  A.  369. 

11.  CONTRACT  FOR  STREET  IMPROVE- 
MENT  MAY  BE  ASSIGNED,  and  assigrnee  may 
perform  work  and  enforce  resulting  lien  for 
street  Improvement. — Taylor  vs.  Palmer,  31 
Cal.  240,  247;  Anderson  vs.  De  Urioste,  96  Cal. 
404,  407,  408,  81  Pac.  Rep.  266.  See  Hadley  vs. 
Dagrue,  130  Cal.  207,  213,  62  Pac.  Rep.  500.  See 
Taylor  vs.  Boyd,  63  Tex.  533,  539. 

la.  Compnret  Arkansas  Valley  Smelt.  Co. 
vs.  Belden  Mln.  Co.,  127  U.  a  379,  390,  bk.  32 
Ii.  ed.  246;  Delaware  County  Com'rs  vs.  Die- 
bold  S.  U  Co.,  133  U.  a  473,  494,  bk.  38  L. 
ed.   674. 

18.  Public  policy  docs  not  forbid  asulgrnmciity 
as  such  contracts  are  awarded  regrardless  of 
skill  or  personal  qualifications  of  contractor. — 
Taylor  vs.  Palmer,  31  Cal.  240,  247. 

14.  CONTRACT  TO  CONVEY  LAND^Iilabll- 
fty  of  purchiiscr  eontlnacsy  notwithstanding: 
asslgrnment  by  him  of  interest  in  contract. — 
Odd  Fellows'  Sav.  Bk.  vs.  Brander,  124  Cal. 
255,  257,  65  Pac.  Rep.  1109. 

IS*  Parchaacr  not  bound  to  accept  convey- 
ance from  vendor's  anrantee  to  whom  vendor 
has  made  conveyance  after  making:  contract  to 
convey  to  such  purchaaer. — Royal  vs.  Dennlson 
(Cal.  Oct.  3,  1894),  38  Pac.  Rep.  39.  40. 

16.  INTENTION  IS  TO  PROTECT  PARTY 
TO  BE  BENEFITED  from  effect  of  a6sig:n- 
ment  of  oblig-atlon. — Cutting:  Packing  Co.  vs. 
Packers'  Exchang:e,  86  Cal.  574,  676,  21  Am.  St. 
Rep.  63,  25  Pac.  Rep.  52.  10  L.  R.  A.  369;  An- 
derson vs.  De  Urioste,  96  Cal.  404,  408,  31  Pac. 
Rep.  266. 

17.  RELATIONS  OF  PARTIES  TO  CON- 
TRACT ARE  NOT  CHANGED  BT  ASSIGN- 
MENT where  party  entitled  to  benefit  does  not 
consent. — Cutting:  Packing:  Co.  va  Packers'  Ex- 
change, 86  Cal.  574,  676.  21  Am.  St.  Rep.  63.  25 
Pac.  Rep.  62.  10L.R.A.369;  Odd  Fellows'  Sav. 
Bk.  vs.  Brander,  124  Cal.  255,  65  Pac.  Rep.  1109. 

18.  Asslsrnor  remains  liable  after  aniilsm- 
ment  where  party  to  be  benefited  does  not 
consent  to  assig:nments. — Cutting  Packing  Co. 
vs.  Packers'  Exchang:e.  86  Cal.  674,  676,  577,  21 
Am.  St  Rep.  68,  26  Pac.  Rep.  52.  10  L.  R.  A.  36^. 

19.  Assignor  stands  In  nature  of  surety  of 
tbe  as«l8:nee  because  latter  assumes  contract 
under  f  1589,  and  assig:nor  remains  liable  not- 
withstanding: assigrnment — Cutting:  Packing 
Co.  vs.  Packers'  Exchange,  86  Cal.  674,  677,  21 
Am.  St.  Rep.  63,  25  Pac.  Rep.  62,  10  L.  R.  A.  369. 

20.  THIRD  PERSON'S  CONSENT  IS  IMMA- 
TERIALy  aa  where  contractor  for  municipal 
improvements  grives  bond  he  cannot  shift  his 
obllg:ation  thereunder  to  pay  for  work,  etc., 
without  consent  of  person  who  performed  such 
work,  even  thoug:h  city  consents  to  such  as- 
signment.— French  vs.  Powell.  186  Cal.  636, 
643,  68  Pac.  Rep.  92. 
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§1458.    BIGHT   ABISINO   OUT   OF  OBLIGATION    TBANSFEBABLE.      A 

right  arising  out  of  an  obligation  is  the  property  of  the  person  to  whom  it  is  due 
and  may  be  transferred  as  such. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dted,  construed,  referred  to,  etc 

2.  Definition  of  "obligation." 

3.  All  obligations  are  assignable  as  general  prop- 

osition. 

4.  Intention  as  to  assignability — ^Inference. 

1.  APPLIKD,  CFFBD,  GONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  La  Rue  vs.  Groezingrer, 
84  Cal.  281.  283,  18  Am.  St  Rep.  179.  24  Pae. 
Rep.  42  (applied  and  construed  In  connection 
with  if  1044  and  1069);  Glbbs  vs.  Tally  (Cal. 
Dec.  22,  1900),  6S  Pac.  Rep.  168.  170  (applied 
and  cited  In  connection  with  |  964). 

2.  DEFINITION  OF  '^OBLIGATION,'*  when 
word  is  used  in  statute,  "an  aerreement  in  writ- 
ing sealed  or  unsealed.*' — Exchange  Bank  vs. 
Ford.  7  Colo.  814,  8  Pac  Rep.  449. 

See  Am.  &  Kng.  Encyc.  of  L.  (2  ed.)  766,  757. 

&  ALL.  OBLIGATIONS  ARB  ASSIGNABLE 
AS  GENERAL  PROPOSITION,  if  lanfiTuaere  does 
not  exclude  idea  of  performance  by  another, 
and    nature   of   thinff   contracted   for,   or   cir- 


cumstances of  case,  do  not  show  that 
skill,  credit,  or  other  personal  quality  or 
circumstance  of  party  was  distinctive  char- 
acteristic of  thing:  stipulated  for,  or  material 
inducement  to  contract. — La  Rue  vs.  Groes- 
Insrer,  84  Cal.  281,  286.  286,  18  Am.  St  Rep.  179, 
24  Pac  Rep.  42. 

4.  INTENTION  THAT  CONTRACT  SHALL 
BE  ASSIGNABLE  may  be  Inferred  from  ex- 
press stipulation  by  which  money  Is  payable 
to  obligee's  heirs,  assigns,  etc. — California  8. 
N.  Co.  vs.  Wrlfifht,  6  Cal.  268,  261,  66  Am.  Dec. 
611. 

As  to  action  by  ajMlffnee,  see  Code  Civ.  Proc 
S  868  and  note. 

As  to  ■••larnmont  by  belr,  see  post  |  2909. 

As  to  ~iia«larnment  of  non-neffotUiblo  written 
contracts  for  payment  of  money  or  personal 
property,  see  post  f  1469  and  note 

As  to  asalarnment  of  thlnca  In  action  ven- 
emlly,  other  than  those  arising  out  of  breach 
of  written  contracts,  see  ante  f  954  and  note. 


§  1459.    NON-NEGOTIABLE  INSTRUMENTS  MAY  BE  TBANSFEBBED.    A 

non-negotiable  written  contract  for  the  payment  of  money  or  personal  property 
may  be  transferred  by  indorsement,  in  like  manner  with  negotiable  instruments. 
Such  indorsement  shall  transfer  all  the  rights  of  the  assignor  under  the  instrument 
to  the  assignee,  subject  to  all  equities  and  defenses  existing  in  favor  of  the  maker 
at  the  time  of  the  indorsement. 

History:   Enacted  March  21,  1872. . 


1.  Applied,  cited,  construed,  referred  to,  etc.      23, 24. 

2.  All  contracts  are  not  assignable. 

3.  Assignment  may  be  made  pendente  lite.  25. 

4.  Construction  of  contract  is  necessary.  26,27. 

5.  Distinctive  character  of  thing  contracted 

for.  28. 

6.  Equities  and  defenses — Between  parties 

to  contract.  29. 

7.  Same— Of  third  persons. 

8.  Same — ^Any  defense  good  against  maker  80. 

may  be  made. 

9.  Same — Counterclaim   not  barred  by  aa*  81. 

signment,  when. 

10.  Same — Default  may  be  opened  after  judg-  82. 

ment  has  been  assigned.  83. 

11.  Same— Fraud  upon  maker. 

12.  Same — Mistake  of  maker  in  ezeeuting  in-      84, 36. 

strument. 

13.  Same — ^Belease  before  asdgnment.  80,87. 

14.  Same — Set-off  at  date  of  assignment 

15.  Same — Same — ^After-acquired    set-off    be-  88. 

fore  notice  of  assignment.  89-43. 

16.  Same  —  Same  —  Assignee    of    judgment  44. 

takes  subject  to.  45. 

17.  Same — ^Want  of  consideration.  46. 

18.  Estoppel  to  deny  assignability  of  eon* 

tract.  47. 

19,  20.  Evidence — ^Assignment  must  be  proved—  48. 

Burden  of  proof. 
21, 22.  Indorsement — ^Is  necessary — ^In  blank.  49. 


Same — ^Pledge  of  contract — Title  of  as- 
signor. 

Liability  of  assignor  as  indorser. 

Same — ^Demand  and  notice  of  non-payment 
necessary. 

Same — Immediate  indorsee  of  payee  has 
recourse. 

Same — Second  indorsee  has  no  recourse 
against  first  indorser. 

Same — Warrant  of  county  indorsed  by 
payee. 

Negotiable  and  non-negotiable  contracts 
— "Negotiable  contracts"  defined. 

Same — ^Distinction  between. 

Same — ^Form  and  effect  of  contract  de- 
termines negotiability. 

Same — ^Bank  book  of  depositor  —  Order 
accompanying. 

Same— Contract  of  sale — Sale  of  erop  to 
be  grown. 

Same^-Corporate  stock. 

Same— Judgment — ^Latent  equities. 

Same — Mortgage. 

Same— Note  providing  for  attorney's  fees. 

Same — Same— Construing  note  witii  mort- 
gage securing  it. 

Same— Order  for  requisition  for  warrant. 

Same— stipulation  to  pay  money  upon 
withdrawal  of  defense. 

Same— Warrants— City  warrants. 


Tit.  III.] 
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50-52.  8apie — Same — County  warrants. 

63.  Same — Same — State  warrants. 

64.  Notice — Necessary  on  assignment  of  chose 

in  action,  when. 
65-57.  Optional  contracts — ^Are  assignable. 

58.  Parties — Assignee  is  proper  party  to  sue. 
59, 60.  "Payment  of  money" — Contract  for. 
€1-67.  Personal  contracts-— What  are. 
68,69.  Provision  against  assignability. 
70-73.  Bights  of  assignee— How  enforced. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FIBRRED  TO,  etc.,  In:  Lucas  vs.  Pico,  55  CaL 
126,  129  (applied  in  connection  with  Code  Civ. 
Proc.  9  868);  Hoa^  vs.  Howard,  56  Cal.  564.  666 
(referred  to  in  connection  with  other  sections) ; 
La  Rue  vs.  Groezlnser,  84  Cal.  281,  288,  18  Am. 
8t.  Rep.  179,  24  Pac  Rep.  42  (referred  to  In 
connection  with  S51044,  1458);  Cuttlner  Pack- 
ing Co.  vs.  Packers'  Exchangre,  86  CaL  674,  676, 
21  Am.  St.  Rep.  63,  25  Pao.  Rep.  52,  10  L.  R.  A. 
269  (construed);  First  Nat.  Bank  San  Diego 
vs.  Falkenhan,  94  Cal.  141,  145,  29  Pac.  Rep. 
866  (construed);  St  Louis  Nat.  Bank  vs.  Qay, 
101  Cal.  286,  288,  36  Pac.  Rep.  876  (construed 
in  connection  with  Code  Civ.  Proc.  S  368) ;  First 
Nat.  Bank  Bridereport  vs.  Perris  Irr.  Diet,  107 
Cal.  65,  62,  40  Pao.  Rep.  46  (construed  in  con- 
nection with  Code  Civ.  Proc.  H  868,  440);  Alex- 
ander vs.  McDow,  108  Cal.  26,  29,  41  Pao.  Rep. 
24  (applied);  Loner  Beach  School  Diet.  vs. 
Lutffe,  129  Cal.  409,  412,  62  Pac.  Rep.  86  (ap- 
plied in  connection  with  Code  Civ.  Proc. 
§1184);  San  Jose  Ranch  Co.  vs.  San  Jose  Land 
it  Water  Co.,  132  Cal.  682,  684,  64  Pac.  Rep. 
1097  (applied);  Meyer  vs.  Weber,  133  Cal.  681, 
685,  66  Pac  Rep.  1110  (applied  in  connection  with 
Code  Civ.  Proc.  §868):  Ashton  vs.  Zeila  Mln. 
Co..  134  Cal.  408,  410,  66  Pac.  Rep.  494  (applied 
in  connection  with  §324);  Adams  vs.  Hopkins 
(C;aL  June  6,  1902),  69  Pao.  Rep.  228,  232  (ap- 
plied). 

1.  ALL  CONTRA<7rS  ARBS  NOT  ASSION- 
ABLS3  regardless  of  their  nature  and  effect, 
and  the  provision  must  be  taken  with  some 
qualification. — ^La  Rue  vs.  Groezinger,  84  Cal. 
281.  288,  18  Am.  St.  Rep.  179,  24  Pac.  Rep.  42. 

Afl  to  the  Tsrlotui  kinds  of  coiitraet%  see 
pars.  6,  31-68,  65,  66,  69,  69  this  section. 

S.  ASSIGBmifiNT  MAT  BBS  MADB  PBN- 
DENTB  LITB  held  but  not  decided,  and  the 
assignee  permitted  to  file  a  supplemental  com- 
plaint.— ^Ford  vs.  Bushard,  116  Cal.  273,  276. 
48  Pac.  Rep.  119. 

4.  CONSTRFCTION  OF  CODTTRAOT  IS  NBG- 
BSSARY  to  determine  the  question  whether 
it  is  assignable. — La  Rue  vs.  Qroezlnger,  84 
Cal.  281.  286,  18  Am.  St.  Rep.  179,  24  Pac. 
Rep.    42. 

B.  DISTINGTIVB  CUARACTBRISTIG  OF 
TUIlfG  CONTRACTBD  FOR,  it  seems,  takes 
the  contract  out  of  the  statute,  as  where  the 
contract  is  for  a  picture  or  book  (dictum). — 
La  Rue  vs.  Groezlnger,  84  Cal.  281,  286,  18  Am. 
8L  Rep.  179,   24   Pac.  Rep.   42. 

e.  BMIUITIBSS  AND  DBFBIfSBS— BBTWBSBN 
THB  FARTIBSS  the  assignee  stands  in  the  place 
of  his  assignor  and  takes  subject  to  all  equi- 
ties and  defenses  existing  in  favor  of  the 
obligor. — ^Wright  vs.  Levy,  It  Cal.  267,  263. 

7.   IS^vltiee  wmiiL  defeases  off  third  persons  of 


which  the  assignee  has  no  notice  are  not  avail- 
able against  the  assignee. — Wright  vs.  Levy,  12 
Cal.  267,  263;  First  Nat.  Bank  Bridgeport  vs. 
Perris  Irr.  Dist,  107  Cal.  55,  62,  40  Pac.  Rep. 
45.  See  Mohr  vs.  Byrne,  135  Cal.  87,  90,  67  Pao. 
Rep.  11;  Hlbernla  Bank  vs.  Everman,  52  Miss. 
606;  Duke  vs.  Clark,  68  Miss.  466,  474. 
See  par.  43  this  note. 

8.  Any  defense  vood  aaralnst  the  asulflrnor 
may  be  made  In  an  action  by  the  assignee 
against  the  maker. — Bouche  vs.  Louttlt,  104 
Cal.  230,  231,  87  Pac.  Rep.  902. 

9.  Counterclaim  not  barred  by  asslgnmeal^ 
vrhen. — See  Code  Civ.  Proc.  §  440  and  note. 

10.  Default  may  be  opened  after  Judgment 
bas  been  assigned  and  the  Judgment  set  aside 
notwithstanding  the  assignment  was  to  a  bona 
Ude  purchaser. — ^Northam  vs.  Gordon,  23  CaL 
265.  See  Bennett  vs.  Hanley,  91  Mich.  148,  145, 
61  N.  W.  Rep.  885;  Weber  vs.  Tschetter,  1  S 
D.   206,   216,  46  N.   W.   Rep.   201. 

It.  Fraud  is  a  defense  which  the  maker 
may  assert  against  the  assignee. — Field  vs. 
Austin,  181  Cal.  879,  68  Pac  Rep.  692;  Findlay 
vs.  Pott,  181  Cal.  886,  886,  68  Pac.  Rep.  694. 


19.  Mistake  ef  maker  In  exeenttng  Inetrn- 
meat  Is  an  equity'  subject  to  which  the  assignee 
takes. — San  Jose  Ranch  Co.  vs.  San  Jose  L. 
&  W.  Co.,  182  Cal.  682,  584,  64  Pac.  Rep.  1097. 

18.  Release  before  asslarnment  is  an  equity 
subject  to  which  the  assignee  of  a  mortgage 
takes  although  he  has  no  notice  of  such  re- 
lease.—Adams  vs.  Hopkins  (Cal.  June  6,  1902), 
69  Pac.  Rep.  228.  282. 

14.  Set-off  of  debts  due  from  the  assignor 
to  the  maker  prior  to  the  assignment  may  be 
asserted  against  the  assigrnee. — Adams  vs.  Sea- 
man,  82   Cal.    636,    688,    28   Pac.    Rep.   53. 

IB.    Same — After-aeqnlred  set*off  before  no- 

tiee  of  assignment  to  the  maker  is  available 
against  the  assignee,  as  the  maxim  "expresslo 
unlus,"  etc.,  does  not  apply  to  the  clause  which 
provides  that  the  rights  of  the  assignee  shall 
be  subject  to  all  equities  and  defenses  exist- 
ing in  favor  of  the  maker  at  the  time  of  the 
Indorsement,  and  such  clause  must  be  con- 
strued in  connection  with  Code  Civil  Procedure 
9  368,  which  provides  that  the  assignment  shall 
be  without  prejudice  to  any  set-off  or  otbef 
defense  existing  "at  the  time  of,  or  before,  no- 
tice of  assignment." — St.  Louis  Nat.  Bank  vs. 
Gay,  101  Cal.  286,  288,  85  Pac.  Rep.  876.  See 
First  Nat.  Bank  Bridgeport  vs.  Perris  Irr. 
Dist.,  107  Cal.  66,  62,  40  Pac.  Rep.  46. 
See  Code  Civ.  Proc.  |  368  and  note. 

16.  Same — Assignee  of  Judgment  takea  sub- 
ject to  set-off  existing  at  date  of  Judgment. — 
Hobbs  vs.  Duff,  28  CJal.  696,  626.  See  Wells 
vs.  Clarkson,  2  Mont  282,  289. 

See  par.  40  et  seq.  this  note. 

17.  Want  of  consideration  Is  a  defense  which 
the  maker  of  the  instrument  may  assert 
against  the  assignee. — ^Brown  vs.  Witts,  67  Cal. 
304,  306;  Findlay  vs.  Pott,  181  C!al.  885,  886, 
68   Pac.    Rep.    694. 

18.  ESSTOPPBL  TO  DBinr  ASSIGNABILITT 
OF  CONTRACT  results  from  allowing  the  as- 
signee to  perform  instead  of  the  assignor  after 
notice  that  the  contract  has  been  assigned. — 
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California  Steam  Nav.  Co.  vs.  Wright,  6  CaL 
£68,  261,  66  Am.  Deo.  611,  t  CaL  686,  689. 

10.   BVIDBNCB — ^Aaaiciuttcnt  must  be  proTeA 

even  where  it  is  set  up  in  a  supplemental  com- 
plaint by  a  wife  after  the  death  of  her  hus- 
band, such  supplemental  complaint  being  filed 
by  her  not  as  the  personal  representative  of 
the  decedent  but  as  his  assig:nor  pendente  lite. 
— Ford  vs.  Bushard.  116  Cal.  278,  276,  48  Pac 
Rep.  119.  See  Read  vs.  Buflum,  79  Cal.  77, 
12  Am.  St.  Rep.  131.  21  Pac.  Rep.  565;  Brown 
vs.  Curtis,  128  Cal.   193,  196,  60  Pac.  Rep.  773. 

20.  Burden  of  proof  la  upon  aaslirnee  in  an 

action  by  the  assignee  where  the  defendant 
puts  in  a  general  denial  to  an  unverified  com- 
plaint.— Brown  vs.  Curtis,  128  Cal.  193,  196, 
60  Pac.  Rep.  773.  See  Read  vs.  Buffum,  79 
Cal.  77,  12  Am.  St  Rep.  131,  21  Pac.  Rep.  655; 
Ford  vs.  Bushard,  116  Cal.  273,  276,  48  Pac. 
Rep.  119. 

21.  INDORSEMBNT  —  Necessary  to  malce 
transfer  even  though  the  non-negotiable  in- 
strument is  payable  to  bearer,  and  mere  deliv- 
ery is  insufficient.— 'People  ex  reL  Barry  vs. 
Gray,  28  Cal.  125,  126.  See  National  Bank  va 
Herold.  74  Cal.  603,  607,  6  Am.  St.  Rep.  476. 
16  Pac.  Rep.  607;  Shakespear  vs.  Smith,  77 
CaL  640,  11  Am.  St  Rep.  827,  20  Pac.  Rep.  294; 
Smith  vs.  Brooklyn  Sav.  Bank,  101  N.  Y.  68, 
64  Am.  Rep.  653. 

As  to  liability  of  asslgrnor  as  InAorser^  see 
par.    26   this    note. 

22.  Blank  Indorsement  is  snffldent  and  au- 
thorizes a  holder  by  mere  delivery  to  make 
himself  the  assignee  by  filling  up  the  indorse- 
ment in  his  own  name. — ^Lucas  vs.  Pico,  66  Cal. 
126.    129. 

23.  Pledge  of  contract  Is  good,  although  the 
assignment  is  absolute,  and  the  contract  en- 
forceable by  the  assignee  as  against  the  maker 
for  the  full  amount  payable  to  the  assignor. — 
Oilman  vs.  Curtis,  66  CaL  116,  117,  4  Pac.  Rep. 
1094;  Ginocchio  vs.  Amador  Canal  &  Min.  Co., 
67  CaL  493.  496,  8  Pac.  Rep.  29.  See  Norton  vs. 
Whitehead,  84  CaL  263.  269,  18  Am.  St  Rep.  172. 
24  Pac.  Rep.  164;  Digglns  vs.  Hartshorns,  108 
CaL  154,  165.  41  Pac.  Rep.  288. 

24.  Same — CScneral  title  tenalns  in  assignor 

under  S  2888  when  non-negotiable  note  is 
pledged. — iUaber  vs.  Brown,  101  Cal.  446,  452, 
85  Pac.  Rep.  1036;  Stone  vs.  Owens,  106  CaL 
292,  297,  38  Pac.  Rep.  726;  Fernandez  vs.  Tor- 
mey,  121  CaL  616,  619,  63  Pac.  Rep.  1119. 
See  post  S  2888  and  note. 

25.  LIABILITY  OF  ASSIGNOR  AS  IN- 
IIORSBR  is  a  question  which  is  not  affected 
by  this  section. — First  Nat  Bank  San  Diego 
vs.  Falkenhan,  94  CaL  141,  146,  29  Pac  Rep. 
866. 

26.  Demand  and  notice  of  non-payment  are 
necessary  in  order  to  fix  liability  upon  the 
Indorser  of  a  non-negotiable  instrument  where 
the  indorsement  contains  no  guaranty,  but  is 
in  ordinary  form  '"pay  to  the  order  of," 
etc.— Haber  vs.  Brown,  101  CaL  446,  460,  86  Pac. 
Hep.  1036. 

27.  Contrat  Cromwell  vs.  Hewitt,  40  N.  Y. 
491,  100  Am.  Dec  627,  holding  that  payee  of 
non -negotiable  note  who,  for  value,  trans- 
fers the  same  over  by  writing  his  name  upon 


back  is  not  entitled  to  demand  and  notice 
of  non-payment  to  render  him  liable. 

28.  Immediate  Indorsee  of  payee  has  re- 
course against  payee  as  indorser. — First 
Nat  Bank  San  Diego  vs.  Falkenhan.  94  Cal. 
141,  146,  29  Pac  Rep.  866.  See  Haber  vs. 
Brown.  101  CaL  446,  449,  36  Pac  Rep.  1035. 

29.  Second  Indorsee  bas  no  recourse  against 
first  Indorser  who  merely  Indorsed  in  blank. — 
Kendall  vs.  Parker,  103  CaL  319,  324,  42  Am. 
St  Rep.  117,  87  Pac.  Rep.  401. 

80.  Warrant  of  county  Indorsed  by  payee 
does  not  render  him  liable  as  indorser  of  nego- 
tiable paper. — Keller  vs.  Hicks,  22  CaL  467, 
462,  463,  83  Am.  Dec.  78. 

51.  NEGOTIABLE  AND  NON-NEGOTIABLE 
CONTRACTS— <<Negotlable     contracts*'     defined 

to  mean,  in  commercial  sense,  "such  instru- 
ments as  carry  with  them  legal  title  by  in- 
dorsement or  delivery,  as  well  as  when  trans- 
ferred before  maturity,  right  to  recover  their 
full  face  value,  without  reference  to  defenses 
affecting  their  validity." — Shakespear  vs. 
Smith,  77  CaL  638,  641,  11  Am.  St  Rep.  327,  20 
Pac.  Rep.  294. 

As  to  what  constitutes  negotiable  lnstm«> 
ment,  see  post  ||  8086-3095  and  notes. 

52.  Distinction  bet^reen  negotiable  and  non- 
negotiable  contracts  arises  principally  out  of 
rule  that  former  when  assigned  are  not  sub- 
ject to  equities  and  defenses  existing  in  favor 
of  maker  at  time  of  indorsement  whereas  lat- 
ter subject  to  such  equities  and  defenses. — 
Lucas  vs.  Pico,  66  Cal.  126,  129. 

88.  Form  and  effect  of  contract  detennlnes 
negotiability,  and  its  character  cannot  be  made 
to  appear  by  force  of  mere  stipulation  of 
parties  that  it  shall  be  such. — Witte  vs.  Vin- 
cenot,  43  CaL  825,  829,  880.  See  Smith  vs. 
Brooklyn  Sav.  Bank,  101  N.  Y,  68,  64  Am.  Rep. 
663. 

S4.  Bank  book  of  depositor  In  bank  Is  non- 
negotiable,  and  is  transferable  in  manner  pre- 
scribed by  statute. — Witte  vs.  Vincenot,  43  Cal. 
326,  330  (decided  under  Hitt  Gen.  Laws,  {  372). 
See  Eaves  vs.  People's  Sav.  Bank.  27  Conn.  229. 
71  Am.  Dec  69;  McCaskill  vs.  Connecticut  Sav. 
Bank,  60  Conn.  300,  26  Am.  St.  Rep.  323,  13  I* 
R.  A.  737,  22  AtL  Rep.  568;  Smith  vs.  Brooklyn 
Sav.  Bank,  101  N.  Y.  68,  64  Am.  Rep.  663. 

88.  Same — Order  accompanying  pass-book 
made  by  depositor  and  directing  bank  to  pay  to 
named  person  or  bearer  does  not  render  book 
negotiable. — McCaskill  vs.  Connecticut  Sav. 
Bank,  60  Conn.  300,  25  Am.  St  Rep.  323,  13  L.  R. 
A.  737,  22  AtL  Rep.  568.  See  Eaves  vs.  People's 
bav.  Bank,  27  Conn,  229,  71  Am.  Dec.  59. 

86.  Contract  of  sale  Is  within  statute. — Cut- 
ting Packing  Co.  vs.  Packers'  Exchange.  86 
Cal.  674,  676,  21  Am.  St.  Rep.  63,  26  Pac.  Rep. 
62,   10  L.   R.   A.   869. 

87.  Same — Sale  of  crop  to  be  grown  by  sel- 
ler.— A  contract  for  sale  of  grapes  for  wine- 
making,  containing  specific  amount  of  saccha- 
rine matter,  and  to  be  raised  upon  particular 
vineyard  belonging  to  seller,  is  assignable  by 
seller. — Ia  Rue  vs.  Groezinger,  84  Cal.  281,  282^ 
290,  18  Am.  St  Rep.  179,  24  Pac.  Rep.  42.  See 
Colorado  Springs  Live  Stock  Co.  vs.  Godding,  2 
Colo.  App.  1,  2,  29  Pac.  Rep.  629;  Mitchell  vs. 
Taylor.  27  Greg.  877.  886.  41  Pac  Ren.  119. 
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98,  Covpontte  stock  may  be  transferred  by 
indoraement  under  this  section  and  i  824. — 
Ashton  TS.  ZeiXa  MIn.  Co.,  184  Cal.  408,  410,  66 
Pac.  Rep.  494. 

See  ante  |  824  and  note. 

St.  Jn4gm/tut  is  non-neerotiable  obllsration. 
—Wright  vs.  Lievy.  12  Cal.  257.  262;  l^'ore  vs. 
IfanlOTe,  18  Cal.  436;  Northam  vs.  Gordon.  28 
CaL  266.  See  Reynolds  vs.  Harris,  14  Cal.  667, 
681,  76  Am.  Dec.  459;  Hobbs  vs.  Duff,  23  Cal. 
696,  626;  Southard  vs.  McBrown,  68  Cal.  546, 
646;  Bennett  vs.  Hanley,  91  Mich.  148,  51  N.  W. 
Rep.  885;  Thompson  vs.  Sulton,  28  Minn.  60; 
Weber  vs.  Tschetter,  1  8.  D.  205,  46  N.  W.  Rep. 
20L 

40.  Assigrnee  takes  same  subject  to  all 
equity  defenses  and  set-offs  ezlstingr  between 
origrinal  parties  at  time  of  transfer. — ^Wright 
vs.  L«vy,  12  Cal.  257,  262,  268;  Northam  vs.  Qor- 
don,  23  Cal.  256;  Hobbs  vs.  Duff,  23  CaL  596, 
626.  See  Colo.  Stoddard  vs.  Benton,  6  Colo. 
608,  512.  Ga.  Rawson  vs.  McJunkin,  27  Ga. 
482;  Scott  vs.  Harkins,  82  Qa.  802.  lU.  McJllton 
va  Love,  18  IlL  486.  64  Am.  Dec.  449;  Husrhes  vs. 
Trahem,  64  IlL  48.  iMd.  Bur  son  vs.  Blair,  12 
Ind.  371;  Robeson  vs.  Roberts,  20  Ind.  165,  83 
Am.  Dec  308.  Iowa*  Burt  is  vs.  Cook,  16  Iowa 
194.  MUui.  Brishin  vs.  Newhall,  5  Minn.  273. 
MlM.  Duke  vs.  Clark,  68  Miss.  474.  Ncv. 
Moresl  vs.  Swift,  15  Nev.  216,  224.  N.  J.  Stout 
vs.  Vankirk,  10  N.  J.  Bq.  (2  Stockt)  78.  N.  Y. 
Troup  vs.  Wood,  4  John.  Ch.  228.  Pa.  Filbert 
va  Hawk,  8  Watts  443.  R.  I.  Shelton  vs.  Hurd, 
7  R.  L  403,  84  Am.  Dec.  664.  Tex.  Wins  vs. 
Goudon,  2  Posey  (Tex.  Sup.  Ct.  unrep.  cas.) 
214.  Tt.  Downer  vs.  So.  Royal  ton  Bank,  39 
Vt.  26.  IVis.  Blakesley  vs.  Johnson,  13  Wis. 
630. 

See  par.  16  this  note. 

41.  As  to  asslsnniont  of  Jndcment  at  com- 
■■OB  lawy  form  of  transfer,  validity  and  effect, 
and  rights  of  assignee,  see  note  64  Am.  Dec. 
366,  869. 

42.  JUDGMBlfT  ASSIGNBD  BT  ITS   OlfVNKRf 

afterwards  levied  upon  and  sold  as  her  prop- 
erty, will  not  affect  rights  of  assignee  under 
assignment,  which  will  be  paramount  to  those 
of  purchaser  at  sheriff's  sale. — Fore  vs.  Man- 
love,  18  Cal.  486.  See  Northam  vs.  Gordon,  23 
CaL  255. 

43.  LATBNT  E^IUITIBS  OF  THIRD  PAR- 
TIES will  not  affect  title  or  interests  of  pur- 
chaser of  judgment — Wright  vs.  Levy,  12  CaL 
267;  First  Nat  Bank  Bridgeport  vs.  Ferris  Irr, 
Dist.  107  CaL  56.  62.  64,  40  Paa  Rep.  46. 

See  par.   7  this  note. 

44.  Mortsase  is  non-negotiable  and  non- 
transferable, except  In  manner  and  under  con- 
ditions prescribed. — San  Jose  Ranch  Co.  vs. 
San  Jose  Land  &  Water  Co.,  132  CaL  682,  584, 
64  Pac.  Rep.  1097;  Adams  vs.  Hopkins  (Cal. 
June  5,  1902),  69  Pac.  Rep.  228,  232.  See  Brown 
vs.  Witts,  67  CaL  304,  306. 

48.     Note    providing    for    attorney's    fees    is 

within  statute  as  respects  being  subject  to 
equities  and  defenses  existing  in  favor  of 
maker. — ^Adams  vs.  Seaman,  82  CaL  636,  639, 
28  Pac.  Rep.  53,  7  U  R.  A,  224;  Alexander  vs. 
XcDow.  108  CaL  25,  29.  41  Pac.  Hep.  24;  Meyer 
▼8.  Weber,  133  CaL  681.  685,  65  Pac.  Rep.  1110. 
See  Prescott  vs.  Grady.  91  CaL  618,  621,  27  Pac. 


Rep.  756;  First  Nat  Bank  San  Diego  vs.  Bab- 
cock.  94  CaL  96.  104,  28  Am.  St  Rep.  94,  29  Paa 
Rep.  415;  First  Nat  Bank  San  Diego  vs.  Fal- 
kenhan,  94  CaL  141,  143,  29  Pac.  Rep.  866.  See 
Haber  vs.  Brown,  101  C^aL  445,  449,  85  Pac.  Rep. 
1086;  Kendall  vs.  Parker.  108  CaL  819,  320,  42 
Am.  St.  Rep.  117.  87  Pac.  Rep.  401;  Mason  vs. 
Luce,  116  Cal.  232,  238,  48  Paa  Rep.  72;  Findlay 
vs.  Pott.  131  CaL  385,  886,  68  Pac  R'^p.  694. 

48.  Sane — Constnilas  note  with  mortcaso 
Slvea  to  seenre  It  will  make  negotiable  note 
within  statute  where  such  mortgage  is  insep- 
arably connected  with  note  and  provides  for 
attorney's  fees. — ^Meyer  vs.  Weber,  188  Cal. 
681,  686,  65  Pac.  Rep.  1110. 

4T.  Order  for  requisition  for  warmnt* — Or- 
der on  county  superintendent  of  public  schools 
requiring  him  to  draw  requisition  upon  county 
auditor  to  draw  warrant  against  school  fund 
is  not  negotiable  instrument — Long  Beach 
School  Diet  vs.  Lutge,  129  CaL  409.  412,  62  Pac. 
Rep.  86.  See  Shakespear  vs.  Smith,  77  CaL  638, 
640.  11  Am.  St  Rep.  827,  20  Pac.  Rep.  294. 

As  to  citYf  eovnty,  and  state  warrants^  see 
pars.  46,  49  this  note. 

48.  Sttpnlatton  to  pay  ntoney  vpon  with* 
drawal  of  defense  to  suit  is  assignable. — Gray 
vs.  Garrison,  9  Cal.  826,  328. 

49.  'Warrants — City  warrants  are  not  nego- 
tiable.— ^Martin  vs.  San  Francisco,  16  CaL  285, 
286,  287. 

As  to  order  for  requisition  for  warrants^  see 

par.  47  this  nota 

50.  COUNTY  1¥ARRANTS  are  non-negoti- 
able, and  are  within  statute  as  respects  de- 
fenses and  equities. — Bank  of  Santa  Crus 
Co.  vs.  Bartlett  78  CaL  801,  303,  20 
Pac,  Rep.  682.  See  Reals  vs.  Evans,  10 
CaL  459.  460;  People  vs.  Supervisors 
El  Dorado  Co..  11  Cal.  170,  175;  Argenti  vs. 
San  Francisco,  16  CaL  255.  274;  Dana  vs.  San 
Francisco,  19  CaL  486.  491;  Keller  vs.  Hicks, 
22  Cal.  457.  462.  83  Am.  Dec.  78;  People  ex  rel. 
Barry  vs.  Gray.  28  Cal.  125.  126;  Wall  vs.  Mon- 
roe Co..  103  U.  S.  74,  bk.  26  L.  ed.  430. 

51.  'Warrant  drawn  by  one  eovnty  In  favor 
of  another  may  be  assigned  so  as  to  invest 
holder  with  right  to  demand  payment  thereon. 
— Beals  vs.  Evans,  10  CaL  459.  460. 

52.  Statute  requiring  county  to  sell  Its  prop- 
erty at  public  anction  after  notice,  etc.,  has  no 
application  to  sale  of  county  warrants. — Beals 
vs.  Evans.  10  CaL  469.  460. 

58.  State  warrants  are  within  statute. — 
National  Bank  vs.  Herold,  74  CaL  603.  606.  6 
Am.  St.  Rep.  476.  16  Paa  Rep.  607. 

64.  Notice  to  party  liable  Is  necessary  upon 
assignment  of  chose  In  action^  when. — See  ante 
6  964  and  notes. 

65.  OPTIONAL  CONTRACT  upon  sufficient 
consideration  is  binding  and  assignable. — La 
Rue  vs.  Groezinger,  84  CaL  281,  289.  18  Am.  St. 
Rep.  179,  24  Pac.  Rep.  42.  See  House  vs.  Jack- 
son, 24  Oreg.  99,  32  Pac.  Rep.  1027;  Mitchell  vs. 
Taylor,  27  Oreg.  377.  41  Pac.  Rep.  119;  Kerr  vs. 
Day,  14  Pa.  St.  112,  58  Am.  Dec.  526. 

56.  Contract  for  sale  of  grapes  to  be  grown 
Is  assignable  by  seller,  although  seller  is 
given  by  contract  mere  right  to  raise  grapes 
and  to  compel  buyer  to  take  them,  and  seller 
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Is  not  bound  to  ralae  arrapes. — La  Rue  vs. 
Groezinerer,  84  Cal.  281,  289,  18  Am.  St.  Rep.  179, 
24  Paa  Rep.   42. 

67.  BladlBV  upon  one  party  only  such  con- 
tract will  be  decreed  to  be  speciflcally  per- 
formed where  fair  to  all  parties  and  founded 
upon  sufficient  consideration. — ^Roffers  vs. 
Saunders,  16  Me.  92,  88  Am.  Dec.  686. 


58.  Parties — Asslsnee  la  proper  party  to 
■iie« — See  Code  Civ.  Proc.  1 867  and  note. 

58.  «PAYBfBNT  OF  MONEY«»  is  Stipulated 
for  when  contract  not  to  do  act  provides  that  if 
contract  Is  broken  named  sum  shall  be  paid 
as  liquidated  damaeres. — California  S.  N.  Co.  vs. 
Wright,  6  Cal.  268,  261,  66  Am.  Dec  611,  8  CaL 
686,  689. 

60.  Such  contract  is  asslgrnable. — California 
S.  Nav.  Co.  vs.  Wright,  supra.  See  Swanson  vs. 
Kirby,  98  Ga.  686,  694,  26  S.  E.  Rep.  71;  Hedge 
vs.  Lowe,   47   Iowa   187,   141. 

61.  PERSONAL  CONTRACT  is  not  Indicated 
by  use  of  pronoun  "he"  in  contract  for  sale  of 
grapes  to  be  grown  by  seller  of  *'his"  place; 
these  pronouns  being  used  as  equivalents  of 
proper  name. — La  Rue  vs.  Groezinger.  84  Cal. 
281,  286,  18  Am.  St  Rep.  179,  24  Pac.  Rep.  48. 


Grape-ralslnc  doMi  not  require  such 
•kill  or  other  personal  qnallficatlona  as  to  take 
contract  for  sale  of  grapes  to  be  grown  on 
seller's  place  out  of  statute. — La  Rue  vs. 
Groezinger,  84  Cal.  281,  18  Am.  St.  Rep.  179,  24 
Pac.  Rep.  42. 

63.  Fanciful  or  vnosnal  motives  or  preju- 
dices of  parties  are  not  to  be  presumed  for  pur- 
pose of  taking  contract  out  of  statute. — La  Rue 
vs.  Groezinger,  84  Cal.  281,  288,  18  Am.  St.  Rep. 
179,  24  Pac.  Rep.  42. 

64.  Interest  stipulated  for  in  advance,  if 
advances  should  be  made,  making  of  such 
advances  being  optional,  does  not  indicate  that 
solvency  or  credit  of  party  who  is  to  pay  such 
Interest  is  inducement  to  contract  so  as  to 
render  It  non-assignable. — La  Rue  vs.  Groe- 
zinger, 84  Cal.  281,  289,  18  Am.  St.  Rep.  179,  24 
Pac.  Rep.  42. 

66.  INTENTION  NOT  TO  DEAL  WITH  PAR- 
TICULAR PERSON,  apparent  from  circum- 
stances outside  of  contract,  it  would  seem, 
takes  contract  out  of  statute  as  to  such  per- 
son (dictum). — La  Rue  vs.  Groezinger,  84  Cal. 
281,  284.  18  Am.  St.  Rep.  179,  24  Pac.  Rep.  42. 
See  Boston  Ice  Co.  vs.  Potter,  123  Mass.  28,  80, 
26  Am.  Rep.  9. 

66.  Not  to  encaire  In  business  on  sale  of 
good-will  and  business,  and  part  of  considera- 
tion therefor,  bond  executed  guaranteeing  per- 


formance of  such  contract  is  not  assignable. — 
Hillman  vs.  Shannahan,  4  Oreg.  163,  18  Am. 
Rep.   281. 

67  Compares  Webster  vs.  Buss,  61  N.  H. 
40,  60  Am.  Rep.  817,  In  which  court  says:  "There 
seems  no  doubt,  upon  authorities,  that  it  could 
be  transferred  With,  and  as  incident  of  prop- 
erty, and  these  authorities  are  supported  by 
reason,  nature  of  property,  and  business." — 
Guerand  V3.  Dandelet,  32  Md.  661,  8  Am.  Rep. 
164;  Pemberton  va  Vaughan,  10  Ad.  &  E.  (N. 
S.)  87,  10  Q.  B.  87,  69  Eng.  C.  L.  86;  Watson  vs. 
Whitney,  2  Exch.  611. 

68.     PROVISION   AGAINST  ASSIGNABILITY 

contained  in  contract  itself  to  render  it  ncn- 
transferable  notwithstanding  statute  (dic- 
tum).— La  Rue  vs.  Groezinger,  84  Cal.  281,  283, 
18  Am.  St.  Rep.  179,  24  Pac.  Rep.  42. 

60.  Stlpnlatlon  airalB't  aaalsnment  to  par- 
ticular person,  it  would  seem,  would  take  con- 
tract without  statute  as  respects  an  assign- 
ment to  such  person  (dictum). — ^La  Rue  va 
Groezinger,  84  Cal.  281,  284,  18  Am.  St.  Rep. 
179,  24  Pac.  Rep.  42. 

70.  RIGHTS  OF  ASSIGNEE — Breach  of  con- 
tract by  4iMil8mor  after  asslamment  of  order 
for  warrant  given  to  assignor  as  municipal 
contractor,  will  not  afTect  rights  of  assignee 
under  such  order. — ^Long  Beach  School  Dist. 
vs.  Lutge,  129  Cal.  409,  414,  62  Pac.  Rep.  86. 
See  Newport  Wharf  &  L.  Co.  vs.  Drew.  125 
Cal.  685,  58  Pac.  Rep.  187  (which  was  decided 
under  Code  Civ.  Proc.  i  1184). 

71.  Guarantor  of  non-negotiable  note  Is  lia- 
ble to  asslpnee  where  such  guarantor  indorses 
such  note  before  assignment  thereof  by 
payee. — See  Rogers  vs.  Schulenburg,  111  CJal. 
281,   284,   43  Pac.  Rep.   899. 

72.  Notice  of  lien  for  materials  after  aaslsn- 
ment  of  municipal  contractor's  order  for  war- 
rant will  not  affect  right  of  assignee  to  re- 
quire payment  of  order  out  of  funds  applicable 
to  its  payment. — Long  Beach  S.  Dist.  vs.  Lutge, 
129  Cal.  409,  414,  62  Pac.  Rep.  36.  See  Newport 
Wharf  &  L.  Co.  vs.  Drew.  126  Cal.  585,  68  Pac. 
Rep.  187  (which  was  decided  in  Code  Civ.  Proc. 
11184). 

78.     Recovery    on    orlarlnal    IndebtedncMi,    it 

would  seem,  will  be  allowed  assignee  of  city 
warrants  which,  by  reason  of  their  being  pay- 
able out  of  particular  fund,  are  not  proper  sub- 
jects of  action  by  assignee  (dictum). — Argent! 
vs.  San  Francisco,  16  Cal.  255,  275.  See  Dana 
vs.  San  Francisco,  19  Cal.  486,  491;  People  va 
Gray,  23  Cal.  125,  127;  National  Bank  vs.  Her- 
old.  74  Cal.  603,  607,  6  Am.  St.  Rep.  476,  16 
Pac  Rep.   607. 


§1460.  COVENANTS  EUNNING  WITH  LAND,  WHAT.  Certain  cove- 
nants,  contained  in  grants  of  estates  in  real  property,  are  appurtenant  to  such 
estates,  and  pass  with  them,  so  as  to  bind  the  assigns  of  the  covenantor  and  to 
vest  in  the  assigns  of  the  covenantee,  in  the  same  manner  as  if  they  had  personally 
entered  into  them.    Such  covenants  are  said  to  run  with  the  land. 

History:     Enacted  March  21,  1872. 

1,  Applied,  cited,  construed,  referred  to,  etc  3.  Freedom  from  encnmbranees. 

2.  Difference  between  real  and  personal  cove-      4, 5.  "Grant  of  estate  in  real  property .*• 

°*^***  6.  Heirs  must  be  named  at  common  law. 
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7.  Privity    of    eetat«   between    gnjitor    and 

grantee's  assigns. 

8.  Banning  with  land  essential  to  bind  assigns. 

1.  AFVljUEDf  CITBDt  CONSTRVBD,  RSI- 
FBRRBO  TO,  etc.,  In:  Fresno  Canal  &  Irr. 
Co.  vs.  Rowell.  80  CaL  114,  118,  18  Am.  St.  Rep. 

113,  82  Pac.  Rep.  68  (referred  to  in  discussion); 
Fresno  C.  &  Irr.  Co.  vs.  Dunbar,  80  Cal.  530,  534, 
S38,  88  Paa  Rep.  876  (referred  to  in  discus- 
sion); Woodward  vs.  Brown,  119  CaL  883,  294, 
§8  Am.  St.  Rep.  108,  61  Pac.  Rep.  8,  642  (re- 
ferred to  in  conection  with  i  1113). 

&  <«BSSElVTIAIi  DIFFBRBNCE3  BETWHBlf 
REAIi  AND  PKRSONAL  COVBNAXT  is  that 
real  covenant  runs  with  land  and  extends  to 
all  who  claim  under  gri'antee,  for  it  descends  to 
heir  and  is  also  transferred  to  purchaser."-^ 
2  Greenleafs  Cruise  on  Real  Property,  766. 

S.     FRBEDOM     FROM     BNGUMBRAXCBS. — 

(^venant  that  land  is  free  from  encumbrances 
Is  personal  covenant,  and  not  such  as  is  ap- 
purtenant to  and  runs  with  land  under  891118, 
1460. — Woodward  vs.  Brown,  119  Gal.  283,  294, 
83  Am.  St.  Rep.  108.  61  Pac  Rep.  8,  642. 
See  post  8 1468  and  note. 

4.  «GRAlfT  OF  ESTATES  IN  RBAIi  PROP- 
ERTY** is  necessary  for  creation  for  such  cove- 
nan  ta — Fresno  C.  &  Irr.  Co.  vs.  Rowell,  80  Cal. 

114,  118,  18  Am.  St.  Rep.  112,  22  Pao.  Rep.  63; 


Fresno  C.  &  Irr.  Co.  vs.  Dunbar,  80  Cal.  580, 
634,  22  Pao.  Rep.  276.  See  Lisenby  vs.  Newton, 
120  Cal.  571,  678,  65  Am.  St.  Rep.  208,  62  Pac. 
Rep.  813. 

5.  Covenant  to  fnmUh  water  to  be  a«ed  on 
land  is  not  grant  of  estate  within  statute,  and 
does  not  run  with  land. — E^esno  C.  &  Irr.  Co. 
vs.  Rowell,  80  Cal.  114,  118,  13  Am.  St.  Rep. 
112,  22  Pac.  Rep.  63;  Fresno  C.  &  Irr.  Co.  vs. 
Dunbar,  80  Cal.  630,  634,  22  Pac.  Rep.  276. 

6.  HRIRS  MUST  BE  NAMED,  AT  COMMON 
liA'Wy  in  covenant  of  their  ancestor  in  order  to 
make  them  responsible. — McDonald  vs.  McEl- 
roy,  60  CaL  484,  496;  Maynard  vs.  Polhemus, 
74  Cal.  141.  143,  16  Pac.  Rep.  461. 

An  to  UnblUty  of  heirs  and  asslKn%  see  post 
8S1465,   1466   and  notes. 

7.  PRIVITY  OF  ESTATE  BETWEEN 
GRANTOR  AND  GRANTEE'S  ASSIGNS  Is  cre- 
ated as  respects  covenants  which  run  with 
land. — Salisbury  vs.  Shirley,  66  Cal.  223,  226,  6 
Pao.  Rep.   104. 

See  monoffraphlo  note  10  Am.  St.  Rep.  657- 
666. 

8.  RUNNING  1¥ITH  LAND  ESSENTIAI4  TO 
BIND  ASSIGNS. — Assigrns  of  covenantor  are 
not  bound  where  covenant  is  not  one  which 
runs  with  land. — ^Los  Ansreles  Term.  L.  Co.  vs. 
Muir,  136  Cal.  36,  41,  68  Pac.  Rep.  808. 


§146L    WHAT  COVENANTS  BUN  WITH  LAND.    The  only  covenants  which 
nm  with  the  land  are  those  specified  in  this  title,  and  those  which  .are  incidental 

thereto.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Contract  to  pay  purchase  money. 
4-9.  Covenants — Various  considered. 
10,11.  Express  agreements  binding  assigns,  etc., 
and  land. 


1.  APPLIJBD»  CITE:D»  CONSTRITBD,  RB- 
FERIUBD  TO,  etc.,  in:  Fresno  C.  &  Irr.  Co. 
va  Rowell,  80  Cal.  114,  118,  13  Am.  St  Rep.  112, 
28  Pac.  Rep.  63  (referred  to  in  discussion); 
Fresno  C.  &  Irr.  Co.  vs.  Dunbar,  80  Cal.  630, 
634,  22  Pac.  Rep.  276  (referred  to  in  discussion 
in  connection  with  111460  and  1462-1466);  Lis- 
enby  vs.  Newton,  120  Cal.  671,  673,  66  Am.  St 
Rep.  203,  62  Pac.  Rep.  813  (referred  to  in  con- 
nection with  following:  sections);  Los  Angeles 
Term.  !«.  Co.  vs.  Muir,  186  Cal.  86,  42,  68 
Pac.  Rep.  808  (referred  to  In  connection  with 
11462). 

X.     COlfTRACTTO  PAT  PURCHASSS  BfONBY 

for  land  is  not  enforceable  asrainst  asslgrnee  of 
parchaser,  even  though  it  is  stipulated  that 
contract  shall  bind  assigrns  of  purchaser. — 
Lisenby  vs.  Newton,  120  Cal.  671,  672,  673,  65 
Am.  St  Rep.  808,  62  Pac.  Rep.  818.  See  Fresno 
C  ft  Irr.  Co.  vs.  Rowell,  80  Cal.  114,  118,  13  Am. 
St  Rep.  112,  22  Pac.  Rep.  63;  Champion  vs. 
Brown,  6  John.  Ch.  (N.  T.)  898,  10  Am.  Dec.  843. 

S.    Rlcbt  of  vendor  airalnst  asslsrnee,  if  as- 

Blgnee  is  in  possession,  is  by  virtue  of  his  lien 
to  call  upon  assignee  to  pay  purchase  money, 
or  surrender  land,  or  have  it  sold  for  benefit 
of  vendor,  and  perhaps  to  account  for  inter- 
mediate rents  and  profits,  and  waste  commit- 
ted.— Champion  vs.  Brown,  6  John.  Ch.  (N.  T.) 
898,  10  Am.  Dec.  343. 


4.  COVBNANT^Aa   to  anantlty  of  land    in 

tract  conveyed  does  not  run  with  land,  as  It  is 
mere  personal  covenant. — Salmon  vs.  Vallejo, 
41  Cal.  481,  484. 

As  to  covenants  mnnlnv  with  land,  see 
18  1460,  1462-1464  and  notes;  also  note  47  Am. 
Dec.  677. 

5.  In  deed  creatlnir  easementy  by  which 
irrantee  binds  himself,  his  heirs,  assigns,  etc., 
to  purchase  certain  property,  runs  with  land, 
and  assisrnee  of  grrantee  is  liable  for  failure 
to  make  such  purchase  during*  time  that  he 
held  title  to  easement. — Hill  vs.  McKay,  94 
Cal.  6,  16,  29  Pac.  Rep.  406. 

6.  Option  vlven  grantor  by  srantee  by  stip- 
ulation in  habendum  clause  to  resell  to  grantor 
at  stipulated  price  if  grantee  should  ever  sell 
property  conveyed,  without  any  express  cove- 
nant binding  heirs  of  grantee,  if  construed 
as  covenant,  is  not  binding  upon  heirs  or  as- 
signs of  grantee. — Maynard  vs.  Polhemus,  74 
Cal.  141,  143,  16  Pac.  Rep.  451. 

7.  Option  vlven  lemee  by  lessor  In  lease  Is 

covenant  running  with  land  even  though  cove- 
nant is  merely  that  if  lessor  should  offer  prop- 
erty for  sale  lessee  should  have  privilege  of 
buying  land  in  preference  to  any  one  else. — 
LafTan  vs.  Naglee,  9  Cal.  662,  677,  70  Am.  Dec. 
678  (decided  before  adoption  of  code;  it  is 
thought  that  rule  would  be  otherwise  under 
code). 

8.  Same — Purchaser  from  lessee  of  portion 
of  leased  premises  eannot  exercise  option,  as 

covenant  runs  with  land  only  in  its  entirety.— 
Hitchcock  vs.  Page,  14  Cal.   440,  448. 
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••  Personal  «oTenant  which  Is  result  of  con- 
fidence of  other  party  In  covenantor's  Integrity, 
skill,  and  capacity  does  not  run  with  land,  as 
where  covenant  involves  manaerement  of  ranch, 
raising  of  cattle.  etc^-Fltch  vs.  Brockmon,  S 
Cal.  848,  368. 

10.  EXPRESS  AGREEMENT  THAT  AS- 
SIGNS,   HEIRS*   ETC.,   SHALIi    BE    BOUND    Is 

immaterial  and  does  not  make  covenant  run 
with  land  unless  it  is  such  in  substance  as 
statute     describes. — Lisenby    vs.    Newton,    120 


Cal.  671,  Bit,  678.  66  Am.  St.  Rep.  208,  62  Pac 
Rep.  818.  See  Fresno  C  &  Irr.  Co.  vs.  Rowell, 
80  Cal.  114,  118,  18  Am.  St  Rep.  112,  22  Pac. 
Rep.  68. 

11.  That  eovenaat  shaU  blad  land  Itself 
creates  lien  upon  land,  and  therefore  binding; 
effect  of  such  lien  does  not  depend  upon  ques- 
tion whether  covenant  Is  one  which  runs  with 
land  or  not. — Fresno  C.  St  Irr.  Co.  vs.  Dunbar, 
80  Cal.  680,  634,  22  Pao.  Rep.  276. 


§  1462.  SAME.  [COVENANT  FOB  BENEFIT  OF  PBOPEBTT.]  Every  cove- 
nant contained  in  a  grant  of  an  estate  in  real  property,  which  is  made  for  the 
direct  benefit  of  the  property,  or  some  part  of  it  then  in  existence,  runs  with  the 

lfi°d.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,6tc. 

2.  Common-law  role. 

3-10.  Covenants — ^Various  considered. 
11, 12.  Propertj  to  be  benefited. 

1.  APPLIBD,  CITEID,  COlfSTRUSD,  RB- 
FBRRBD  TO,  etc.,  in:  Fresno  C.  A  Irr.  Co. 
vs.  Rowell,  80  Cal.  114,  118,  18  Am.  St.  Rep. 
112,  22  Pac.  Rep.  68  (construed  and  applied); 
Fresno  C.  &  Irr.  Co.  vs.  Dunbar,  80  Cal.  680, 
684,  22  Pac.  Rep.  276  (construed  and  applied); 
Lyford  vs.  North  Pac.  C.  R.  Co.,  92  Cal.  93,  96, 
28  Pac  Rep.  103  (construed);  Los  Angeles 
Term.  L.  Co.  vs.  Muir,  136  Cal.  86,  41,  42  68 
Pac.  Rep.  308  (construed  and  applied). 

a.  COMMON-CAW  RULE  is  that  "covenants 
real  are  those  which  have  for  their  object 
something:  annexed  to,  or  inherent  in,  or  con- 
nected with  land  or  other  real  property." — 2 
Greenleaf's  Cruise  Real  Property  761,  1  Shep. 
Touch.   161. 

See  monogrraphic  note  47  Am.  Dec.  669-677. 

3.  COVENANT  BY  ADJACENT  OWNERS  TO 
DIVIDE  WATERS  OF  STREAM,  as  to  con- 
struction of  ditches  and  flumes,  and  convey- 
ance of  water  from  reservoir,  contained  In 
deed  maklngr  mutual  grants  of  undivided  one- 
half  of  waters  of  such  stream,  runs  with  land. 
—Weill  vs.  Baldwin,  64  CaL  476,  480,  2  Pac 
Rep.  249. 

4.  By  lessee  to  ImproTe,  he  continues  per- 
sonally liable  thereunder,  althoug^h  he  may 
have  assigrned  term. — Sexton  vs.  Chicago  Stor- 
age Co.,  129  111.  318,  16  Am.  St  Rep.  274,  21  N. 
E.  Rep.  920;  Wall  vs.  Hinds,  70  Mass.  (4  Gray) 
256,  64  Am.  Dec  64;  Farrlngton  vs.  Kimball, 
126  Mass.  313,  30  Am.  Rep.  680;  Whetstone  vs. 
McCartney,  82  Mo.  App.  430;  Smith  vs.  Harri- 
son, 42  Ohio  St.  180;  Sutliff  vs.  Atwood,  16  Ohio 
St.  186;  Washingrton  Nat.  Gas  Co.  vs.  Johnson, 
123  Pa.  St.  676,  10  Am.  St.  Rep.  658,  16  Atl.  Rep. 
799  (dlntliiffulslKiBK  Bradford  Oil  Co.  vs.  Blair, 
113  Pa.  St.  83,  67  Am.  Rep.  442,  4  Atl.  Rep. 
218);  Wiley's  Estate,  12  Phila,  (Pa.)  162;  Shaw 
vs.   Partrldgre,   17  Vt.   626. 

See  post  5 1464,  note  par.  S.   . 

5.  Compare:  Bell  vs.  American  Protective 
League,  163  Mass.  558,  47  Am.  St.  Rep.  481,  40 
N.  E.  Rep.  857,  28  L.  R.  A.  452,  holdlngr  lessee 


may  relieve  himself  by  asslgrnment  of  term, 
even  though  party  to  whom  assigrned  be  Irre- 
sponsible. Such  assignment  Is  prohibited  by 
provisions   of   }1467   ante 

As  to  esiforcenieBt  of  eovemants  to  repair 
against  original  lessee  and.  against  his  as- 
signee, see  18  Am.  &  Eng.  Encyc  of  Li.  (2d  ed.) 
266;  also  monographic  note  10  Am.  St.  Rep.  657, 
666;  47  Am.  St  Rep.  486. 


6.  By  lessee  to  snrreBder  vrttk  Improreatosito 
at  end  of  term  runs  with  land,  it  being  one  con- 
nected with  estate,  and  vests  In  point  of  lia- 
bility in  the  assignee. — Coburn  vs.  Goodall,  72 
Cal.  498,  608,  604,  1  Am.  St  Rep.  76,  14  Pao. 
Rep.   190. 

7.  For  use  of  party-wall  does  not  run  with 
land. — Cole  vs.  Hughes,  54  N.  Y.  444,  18  Am. 
Rep.  611.  See  Scott  vs.  McMillan,  76  N.  Y.  144; 
Hart  vs.  Lyon,  90  N.  Y.  663. 

8.  IM  lease  relatlnir  to  thlag  demised  at- 
taches to  land  and  runs  with  it — Laffan  vs. 
Naglee,  9  Cal.  662,  677,  70  Am.  Dec  678  (decided 
before  the  adoption  of  the  code.  It  is  thought 
that  the  rule  would  be  otherwise  under  the 
code  unless  the  covenant  Is  for  the  "direct 
benefit  of  the  property,'*  etc.). 

9.  Restrietinar  use  of  land  Is  not  for  Its 
benellty  and  therefore  does  not  run  with  land. — 
Los  Angeles  Term.  L.  Co.  vs.  Muir,  136  Cal.  36, 
41,  68  Pac.  Rep.  808  (by  error  of  official  re- 
porter given  in  top  lines  as  Los  Angeles  Ter- 
minal Land  Co.  vs.  S.  P.  R.  Co.). 


10.  Same — Ifot  to  permit  srlst-mlll  to  be 
erected  on  premises  does  not  run  with  land, 
and  Is  not  binding  upon  one  who  Is  successor 
in  interest  of  covenantor,  where  such  cove- 
nant grants  no  Interest  in  premises  and  is 
mere  personal  one. — ^Harsha  vs.  Reid,  46  N.  Y. 
416.    See  Keppell  va  Bailey,  2  MyL  &  K.  617. 

11.  PROPERTY  TO  BE  BEBTBarTTED  Is  es- 
tate granted. — Lyford  vs.  North  Pac  C.  R  Co., 
92  Cal.  98,  95,  £8  Pac  Rep.  103. 

12.  To  operate  railroad  over  right  of  ^ray 
granted  to  covenantor.  Is  not  covenant  for 
direct  benefit  of  property  granted,  and  is  there- 
fore not  within  statute. — Lyford  vs.  North  Pac 
C.  R.  Co.,  92  Cal.  98,  96,  28  Pac  Rep.  108. 


§  1463.    SAME.    [COVENANTS  TO  PAY  BENT,  ETC.]     The  last  section  in- 
cludes covenants  **of  warranty,"  *'for  quiet  enjoyment,"  or  for  further   assur- 
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snee  on  the  part  of  a  grantor,  and  covenants  for  the  payment  of  rent,  or  of  taxes 
or  assessments  upon  the  land,  on  the  part  of  a  grantee. 

History:    Enacted  March  21,  1872. 

1.  Covenants  of  warranty  and  the  like-^For 

quiet  enjoyment. 

2.  Same — Of  further  assurance. 
3,4.  Same — Of  non-claim. 
5,6.  Same — Of  seizin. 
7-10,  Same — Of  warranty. 

11, 12.  liability  of  sublessee  for  taxes. 


1.  COYEHANTS  OF  WARRANTY  AND 
like:— FOR  (iUIKT  BNJOYMBNT  are  pros- 
pective in  their  operation,  and  under  common 
law  runs  with  land. — Rawle  Covenants  of  Title 
(4  ed.)  834. 

For  MatoiT  of  eovenants  of  "wmrrantFp  see 
Rawle  Covenants  of  Title  (4  ed.)  1-12. 

X  Of  further  assuramee,  at  common  law.  Is 
one  operating*  in  futuro,  and  runs  with  land.-^ 
Piatt  Coven.  470;  Rawle  Coven.  S61;  2  Kerr 
Real  Prop.  1068  et  seq.;  8  Wash.  Real.  Prop. 
448.   449. 

S.  Of  non*olalm  amomits  to  ordlnair  cove- 
Mmt  of  wamuitr»  and  runs  with  land. — Oee  vs. 
Moore.   14   Cal.   472.   473. 

4.  Same — Oporatca  only  upon  Interests  eon* 
veycd,  viz.  interest  which  grantor  had  or 
claimed  to  have  at  date  of  deed. — Gee  vs. 
Moore.  14  Cal.  472.  473,  474;  Morrison  vs.  Wll- 
Bon,  80  Cal.  344.  848. 

5.  Of  seisin,  or  that  srrantor  has  lawful  right 
to  convey,  or  has  not  conveyed,  or  that  land  Is 
free  from  encumbrances,  is  merely  personal 
covenant,  which  does  not  run  with  the  land. — 
Lawrence  vs.  Montgomery.  87  Cal.  183.  188; 
Salmon  vs.  Vallejo.  41  Cal.  481.  484;  Woodward 
va  Brown,   119   Cal.   283,   294.   297.   63   Am.   St. 


Rep.  108.  61  Pac.  Rep.  2,  642;  McPlke  vs.  Hea- 
ton.  131  Cal.  109.  111.  82  Am.  St.  Rep.  336.  63 
Pac.  Rep.  173.  3ee  McDonald  vs.  McElroy.  60 
Cal.  484.  495:  Hamilton  vs.  Wilson,  4  John.  (N. 
Y.)  72.  4  Am.  Dec.  263;  Backus  vs.  McCoy.  8 
Ohio   211,   17  Am.  Dec  685. 

6.  Implied  covenant,  under  S  1113,  that  land 
is  free  from  encumbrances,  does  not  run  with 
land  or  pass  to  assignee,  being  mere  personal 
covenant. — ^McPike  vs.  Heaton,  131  Cal.  109. 
111.  82  Am.  St.  Rep.  835.  63  Pac.  Rep.  179. 

7.  Of  warranty,  runs  with  land. — Blackwell 
vs.  Atkinson,  14  Cal.  470.  471;  Suydam  vs.  Jones, 
10  Wend.  (N.  Y.)  180.  25  Am.  Dec.  652. 

8.  Acnlnst  grantor's  own  acts  runs  with 
land. — Cheever  vs.  Fair,  6  Cal.  337,  338. 

8.  Against  paramount  patent  titles,  runs 
with  land. — Wead  vs.  Larkin,  64  111.  489,  6  Am. 
Rep.  149. 

10.  Asslamee  n&ay  maintain  action  against 
oriarinal  eovenantor  whether  Immediate  con- 
veyance to  him  was  with  or  without  warranty. 
— Suydam  vs.  Jones.  10  Wend.  <N.  Y.)  180,  25 
Am.  Dec.  652. 

11.  LIABILITY  OF  SUBLESSEES  FOR  TAX- 
ES.— Assignment  of  lease  makes  assignee 
liable  for  taxes  where  lease  contains  covenant 
to  pay  taxes. — Salisbury  vs.  Shirley,  66  Cal. 
228.  226i  5  Paa  Rep.   104. 

IS.  Covenant  of  lessee  of  several  lots  to  pay 
taxes  la  divisible,  and  as  it  runs  with  land,  sub- 
lessee of  one  of  such  lots  is  liable  to  lessor 
for  non-payment  of  taxes  on  portion  of  land 
so  sublet. — Ellis  vs.  Bradbury,  76  Cal.  234.  236, 
17  Paa  Rep.  8. 


§1464.    WHAT  COVENANTS  BUN  WITH   LAND   WHEN   ASSIGNS   ABE 

A  covenant  for  the  addition  of  some  new  thing  to  real  property,  or  for 


the  direct  benefit  of  some  part  of  the  property  not  then  in  existence  or  annexed 
thereto,  when  contained  in  a  grant  of  an  estate  in  such  property,  and  made  by  the 
eovenantor  expressly  for  his  assigns  or  to  the  assies  of  the  covenantee,  runs  with 
land  so  far  only  as  the  assigns  thus  mentioned  are  concerned. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-4L  Any  estate  granted  within  statute. 

5.  Covenant  by  lessee  to  make  improTements 

and  by  lessor  to  purchase. 

6.  Liability  of  assigns. 


1.  AFPLIBD,  CITED,  OONSTRITBD,  RSS- 
FERRSD  TO,  etc.,  In:  Bailey  vs.  Richardson, 
€6  Cal.  416,  420,  5  Pac.  Rep.  910  (construed 
and  applied);  Fresno  C.  &  Irr.  Co.  vs.  Dunbar, 
SO  Cal.  530,  684,  22  Pac  Rep.  276  (referred  to 
in  connection  with  H  60-68,  66,  66). 

X  Ainr  BSTATB  GRANTBD  is  within  stat- 
uta — Bailey  va  Richardson,  66  Cal.  416,  421,  6 
Pac.  Rep.  910. 

S.  ASSIGNBB  lilABLB  FOR  BRBACHE8 
occurrinfiT  during:  his  holdinsr  only. — Bailey  vs. 
Richardson,  supra;  Gardner  vs.  Samuels,  116 
Cal.  84,  88,  68  Am.  St.  Rep.  136,  47  Pac.  Rep.  936. 

See  ante  { 1462  note  par.  4  et  seq. 


4.  Term   of   snbleMvee    la   leval    estate,   and 

covenants  contained  in  sublease,  if  such  as 
are  described  in  this  section,  run  with  land. — 
Bailey  vs.  Richardson,  66  Cal.  416,  421,  6  Pac. 
Rep.  910. 

5.  COVENANT  BY  LESSEE  TO  MAKE  IM- 
FROTEMENTS  AND  BY  LESSOR  TO  PUR- 
CHASE at  expiration  of  term  is  one  which 
runs  with  land,  when  such  covenant  expressly 
binds  lessor,  his  heirs  or  assigns,  and  lessee, 
his  heirs  or  assignis. — Bailey  vs.  Richardson, 
66  Cal.  416,  420,  6  Pac.  Rep.  910. 

6.  LIABILITY  OF  ASSIGNS  is  only  for 
breach  of  covenant  occurriner  after  they  have 
acquired  estate  and  before  they  have  parted 
with  it  or  ceased  to  enjoy  its  benefits. 

See  post  8  1466  and  note. 

As  to  coTeaants  for  direct  benefit  of  prop- 
erty, BAA  ante  |  1462  and  note. 


ii  14e6-1468       (laiO)    WHO  ARB  BOUlfD  BT  COYEBrAlfTS— APPORTIOHMBirT.         (DiT.  Ill,  Pt.  I. 

§  1466.  WHO  ABE  BOUND  BY  COVENANTS.  A  covenant  ranning  with  the 
land  binds  those  only  who  acquire  the  whole  estate  of  the  covenantor  in  some  part 

of  the  property.  History:    Enacted  March  21,  1872. 

Applied,  cited,  eoBstrvedy  referred  tOy  etc,  in:       in  the  discussion  In  connection  with   111460- 
Presno  C.   &  Irr  Co.  vs.  Dunl>ar,  80  CaX   680,       1464  and  1466). 
684,  22  Pac.  Rep.  276  (referred  to  by  the  court  See  ante  1 1461  and  note  par.  8. 

§  1466.  WHO  ABE  NOT.  No  one,  merely  by  reason  of  having  acquired  an 
estate  subject  to  a  covenant  running  with  the  land,  is  liable  for  a  breach  of  the 
covenant  before  he  acquired  the  estate,  or  after  he  has  parted  with  it  or  ceased 

to  enjoy  its  benefits.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constraed,  referred  to,  ete.         Cal.  84,  88,  68  Am.  St.  Rep.  186,  47  Pac.  Rep.  986 

2.  Covenant  of  lessor  to  pay  yalue  of  improve-      (construed  and  applied). 

ments.  a.     Covenant  of  lesser  to  pay  vnlne  ef  tm- 

3.  Remedy    against   covenantor   only   for   prior      provements   is  within   statute,   and   does    not 

breadi.  bind  assignee  of  reversion  where  breach   oc- 
curred before  assiarnment. — Oardner  vs.   Sam- 

1.     Applied,  elted,  eonstraed»  referred  to»  etc,  uels,   116   CaL   84,   88,   68  AnL   St  Rep.   136,    47 

in:     Bailey   vs.    Richardson,   66   Cal.    416,    421,  paa  Rep.  986. 

6   Pac.    Rep.    910    (referred   to   in   discussion);  ^    Remedy  Is  avalwst  eovennntor  only  where 

Fresno  C.  ds  Irr.  Co.  va  Dunbar,  80  Cal.  680,  breach  occurred  before  another  acquired  estate. 

634,  22  Pac  Rep.  276  (referred  to  in  connection  — Oardner  vs.  Samuels,  116  Cal.  84,  88,  68  Am. 

with   111460-1466);   Gardner  va   Samuels,   116  St.  Rep.  186,  47  Pac  Rep.  986. 

§  1467.  APPOBTIONMENT  OF  COVENANTS.  Where  several  persons,  hold- 
ing  by  several  titles,  are  subject  to  the  burden  or  entitled  to  the  benefit  of  a  cove- 
nant running  with  the  land,  it  must  be  apportioned  among  them  according  to 
the  value  of  the  property  subject  to  it  held  by  them  respectively,  if  such  value 
can  be  ascertained,  and  if  not,  then  according  to  their  respective  interests  in 
point  of  quantity.  „,^^^^y.    ^^^^^^  ^^^^  2^^  ^g^g^ 

APPORTIONMEBTT.  —  Partial    destrnctlon   of  A.  424;  monofirraphlc  note  61  Am.  St  Rep.  670- 

leased    premises    without    the    fault    of    either  678. 

party,   covenants   to   pay   rent   will   be   appor-  As  to  apportionment  of  rent  notes  not  dno 

tloned.  In  the  absence  of  an  assumption  of  the  at  life  tenant's  death,  see  48  Li.  R.  A.  786. 


risk  by  tne  tenant. — ^Wattles  vs.  South  Omaha  Apportionment   of  loss  between  tenant   and 

I.  &  C.  Co.,  60  Neb.  251,  61  Am.   St  Rep.   654,  remainderman. — See  86  I*  R.  A.  790. 

69  N.  W.  Rep.  785,  86  I*  R.  A.  424.  For   general   decision  of  doctrine  of  appor* 

See  post  8  1514  and  note.  tionment  of  rent,  see  18  Am.  &   Kng.   Encyc 

See   also   notes    80   I*    R.   A.    716;    86    Ia    R.  of  Lw  (2d  ed.)  289. 

§1468.  TRANSFEB  OF  OBLIGATIONS;  COVENANTS  TO  BUN  WITH 
LAND.  A  covenant  made  by  the  owner  of  land  with  the  owner  of  other  land  to 
do  or  refrain  from  doing  some  act  on  his  own  land,  which  doing  or  refraining  is 
expressed  to  be  for  the  benefit  of  the  land  of  the  covenantee,  and  which  is  made 
by  the  covenantor  expressly  for  his  assigns  or  to  the  assigns  of  the  covenantee, 
runs  with  both  of  such  parcels  of  land. 

History:    Enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  GDL,  p.  610. 
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TITLE  IV, 

EXTINCTION    OP    OBLIGATlONa 

Chapter    I.  Pisvobmance,  §§  1478-1479. 

n.  OiTKS  OF  Pbrtoeuanoe,  §§  1485-1506. 

m.  Prevention  of  Perfobmanoe  ob  Offer,  §§  1511-151S. 

IV.  AocoBD  AND  Satisfaction,  {81621-1524. 

V.  Novation,  §§1530-1533. 

VL  Belbass,  §§  1541-1543. 


CHAPTER  L 

PBRFORMANCB. 


f  1478.    Obligation  extingaislied  by  performance. 

11474.  Performance  by  one   of   several   joint 

debtors. 

11475.  Performance  to  one  of  joint  creditors. 


§  1476.  Effect  of  directions  by  creditors. 

§  1477.  Partial  performance. 

§  1478.  Payment^  what. 

§1479.  Application  of  general  performance. 


§1473.  OBLIGATION  EXTmaUISHED  BY  PEBFOBMANCE.  FuU  perform- 
ance of  an  obligation,  by  the  party  whose  duty  it  is  to  perform  it,  or  by  any  other 
person  on  his  behalf,  and  with  his  assent,  if  accepted  by  the  creditor,  extinguishes 

^^  HIatory:     Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  AprU 

16,  1901,  Stats,  and  Amdts.  1900-1,  p.  407,  held  nnconstitntional,  see  history,  §  4 
ante. 


L    In  Qeneral. 

L  Applied,  cited,  construed,  referred  to, 
etc. 

2.  Assignment  of  note  to  maker  amounts 

to  payment. 

3.  Payment  distingnishes  obligation. 

4.  Common  law  declared. 

5.  Mortgage  discharged  by  payment. 

6.  Mutual  agreement  necessary. 

7.  Payment — ^Extinguishes  obligation. 

8.  Non-negotiable  note  is  extinguished  by 

payment. 

9.  Same — ^Time  of  payment. 

10.  Redemption  by  payment. 

11.  Question  of  fact  for  jury. 

12.  Same — Beview   of  conflicting  evidence 

on  appeal. 

13.  Surety  discharged  by  payment  by  prin- 

cipal. 

14.  Same — Payment  by  surety. 

15.  Same— Same — Subrogation  of  surety. 

16.  Will  as  performance  of  contract. 

17.  Withdrawal  of  money  without  author- 

ity after  payment  to  agent. 

n.    By  and  to  Whom  Payment  and  Perform- 
ance Made. 

18.  Agent's  performance. 

19.  Same— Joint  authority  to  agent  to  re- 

ceive payment. 
20-23.  Same  —  Ostensible   authority   of   cred- 
itor. 

24.  Assignment  of  obligation  by  creditor. 

25.  Same — Negotiable  instruments  assigned 

before  maturity. 

26.  Same — Transfer  of  note  to  stranger  by 

payee  after  payment. 

27.  Direction  by  creditor  to  pay  another. 


28.  Garnishee's  payment  is  sufficient. 

29.  Personal  contract — ^Building  contract. 

30.  Redemption  from  mortgage. 

31.  Stranger's  payment  or  performance. 

32.  Same — ^Bond  executed  by  individuals  in- 

stead of  corporation. 

33.  Same — Husband  voluntarily  paying. 

34.  Same— Mortgage  paid  by  stranger. 

m.    Pleading. 

85-87.  Answer — Denial  of   allegations  of  in- 
debtedness. 
88.  Same— In  amount  stated. 
39, 40.  Same— Of  payment  in  full. 
41,42.  Same — General  denial  sufficient. 
43, 44.  Same— Plea  of  payment. 

45.  Same— Readiness  to  make  payment. 

46.  Same — Supplemental  answer. 
47-49.  Replication. 

50.  Same— Objection  waived, 

rV.    Evidence  of  Payment. 

51.  Admission  of  party. 

52.  Same — By  agent  when  not  part  of  res 

gestae. 

53.  Same — Bill  of  sale  by  payee  to  maker 

of  note. 

54.  Same — Letters    acknowledging    receipt 

of  payment. 
65,  56.  Burden  of  proof. 

57.  Same — Garnishee  has  burden  of  proof. 

58.  Same — Judgment  creditor. 

59.  Same — Substituted  performance. 

60.  Circumstantial  evidence  is  admissible. 

61.  Contemporaneous  agreement  as  to  mode 

of  payment. 

62.  Credibility  of  witnesses. 

63.  Deposit  of  money  in  bank  to  meet  note. 
64,  65.  Mutilation  and  cancelation  of  note. 
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M.  ASSIONHmrr  of  OBLIGATIOlf  BT 
CRBDITOR. — Pasrment  to  creditor  after  asslgrn- 
ment  extlnerulshes  obligation  as  asrainst  as- 
8i£rne«  if  debtor  had  no  notice  of  assigrnment, 
otherwise  not. — Renton  vs.  Monnler,  77  CaL 
449,  468,  19  Pac.  Rep.  820. 

See  anie  |  964  and  note. 

25.  Negotiable  InstmmeBts  asslsmed  before 
matnrftr- — Payment  to  assisrnor  is  no  defense 
In  action  by  asslernee,  unless  payment  was 
made  before  assignment  and  assigrnee  took 
with  notice. — ^Morrill  vs.  Morrill,  26  CaL  288, 
292. 

As  to  payment  of  negrotlablo  tnatmmont  to 
payee  after  transfer  to  bona  fldo  bolder,  see 
post  I  3164  and  note. 

96.  Transfer  of  note  to  stranger  by  payee 
after  payment. — Where  note  is  paid  by  strangrer 
at  request  and  in  behalf  of  maker,  or  with  his 
consent,  and  payment  is  accepted,  note  becomes 
extingruished.  and  qualified  indorsement  of  it 
by  payee  to  such  strangrer  is  ineffectual  as 
transfer. — ^Moran  vs.  Abbey,  63  Cal.  66,  61,  62. 
See  Blnford  vs.  Adams,  104  Ind.  41,  48,  44,  8 
N.  B.  Rep.  753;  Perree  vs.  New  York  a  &  T. 
Co.,  74  Fed.  Rep.  769,  778. 

27.  DIRECTIOlf  BY  CRBDITOR  TO  PAY 
Ai^OTUURf  and  debtor  does  so,  creditor  is 
estopped  from  claimingr  money  so  paid  over  by 
his  direction. — Bedford  vs.  Kissick,  8  S.  D. 
686,  67  N.  W.  Rep.  609. 

28.  GARNISHBB'S  PAYMBNT  IS  SUFFI- 
CIENT as  agralnst  assigrnee  of  claim  so  paid 
who  has  notice  and  does  not  assert  his  claims, 
but  permits  money  to  be  paid  without  protest. 

^-Drennon  vs.  Ross,  2  Colo.  App.  181,  29  Pao. 
Rep.  1041. 

28.  PERSONAL  CONTRACT. — Bvlldlnv  oon- 
tract  is  not  personal,  and  does  not  require 
personal  services  of  contractor,  but  he  may 
turn  work  'over  to  somebody  else  to  perform 
under  his  own  supervision  and  direction. — Cur- 
ran  vs.  Clifford,  6  Colo.  App.  289,  40  Pac.  Rep. 
477. 

80.     REDEMPTION    FROM    MORTGAGE    BY 

ONE  havingr  rlffht  to  redeem  land  from  mort- 
gragree  by  payingr  off  mortgragre  debt  deprives 
mortgragree  of  all  interest  in  land. — Sellwood 
vs.  Gray,  11  Ore?.  634,  6  Pac.  Rep.  196. 

21.  STRANGER'S  PAYMElfT  OR  PER- 
FORMANCE is  satisfaction  of  debt,  if  money  is 
accepted  for  that  purpose. — ^Martin  vs.  Quinn, 
87  Cal.  66,  68.  See  Guy  vs.  Du  Uprey,  16  Cal. 
196,  199,  76  Am.  Dec.  618;  Moran  vs.  Abbey,  68 
Cal.  66,  61;  McGee  vs.  San  Jose,  68  Cal.  91,  94 
8  Pac.  Rep.  641;  Neely  vs.  Jones,  16  W.  Va 
625,  37  Am.  Rep.  794,  795;  Crumllsh's  Admr.  vs. 
Central  Imp.  Co.,  38  W.  Va.  390,  896,  45  Am.  8L 
Rep.  872,  876,  18  a  B.  Rep.  466. 

82.  Bond  exeented  by  Indlvldoala  Instead  of 
corporation,  where  ordinance  provides  that 
"said  grrantees"  shall  execute  bond  condition 
to  comply  with  terms  of  ordinance,  is  not  suffl- 
clent — Aberdeen  vs.  Honey,  8  Wash.  851,  86 
Pac.  Rep.  1097. 

88.  Husband  voIvntarUy  paying  for  land 
which  wife  has  purchased  with  intention  to 
pay  for  same  out  of  separate  property,  cannot 
convert   property   into  community  property.-^ 


Flournoy  vs.  Flournoy,  86  Cal.  286,  293,  21  Am. 
St.  Rep.  89,  84  Pac  Rep.  1012. 
See  ante  f  164  and  note. 

S4.  Mortcaso  paid  by  strangrer  voluntarily 
who  fails  to  take  assignment,  but  allows  mort- 
gragre  to  be  canceled  and  dlschargred,  cannot 
afterwards  come  Into  equity,  and,  in  absence  of 
fraud,  accident,  and  mistake,  have  mort^agre 
reinstated  and  himself  substituted  in  place  of 
mortgragree. — Guy  vs.  Du  Uprey,  16  Cal.  195, 
199,  76  Am.  Dec.  518.  See  Helney  vs.  Lionts, 
147  Ind.  417,  423,  46  N.  E.  Rep.  665. 

IIL     PLEADING. 

8S.  ANSIVER. — ^Denial  of  alleirations  off  In- 
debtedness as  to  time,  amount,  and  work  in 
very  words  of  complaint,  raises  immaterial 
issue  upon  those  particulars. — Castro  vs.  Wet- 
more,  16  Cal.  379;  Caulfleld  vs.  Sanders,  17 
Cal.  569,  671;  Woodworth  vs.  Knowlton,  22  Cal. 
164.  168;  Fish  vs.  Redingrton,  31  Cal.  185,  194. 

3<f.  Denial  of  Indebtc^dnesfl  without  denial 
of  facts  allegred  by  plaintiff  which  show  exist- 
ence ot  inaeotedness  is  but  denial  of  conclu- 
sion of  law,  and  raises  no  issue. — Stewart  vs. 
Budd,  7  Mont.  678,  19  Pac.  Rep.  221. 

87.  Where  complaint  on  note  in  paragrraph 
three  allegres  that  no  part  of  note  has  been 
paid  and  that  same  is  wholly  due,  answer  which 
"denies  each  and  every  allegation  In  paragraph 
three  thereof  contained"  is  negative,  pregrnant, 
and  is  bad. — Columbia  Nat.  Bank  vs.  Western 
L  &  S.  Co.,  14  V7ash.  162,  44  Pac  Rep.  145. 
See  Edson  vs.  DlUaye,  8  How.  Pr.  (N.  T.)  278. 


In  amonnt  stated  without  specifying 
amount  in  which  defendant  admits  himself  to 
be  indebted  is  of  no  effect. — Hlg'grlns  vs.  Wor- 
tell,  18  CaL  880.  338.  See  Wells  vs.  McPlke, 
21  Cal.  216,  218;  Stewart  vs.  Budd,  7  MonL 
678,  19  Pac.  Rep.  221. 

89.  Of  payment  In  fnll. — Payment  may  be 
proved,  thougrh  not  averred,  unaer  answer 
which  denies  that  debt  is  not  paid  in  full  or 
that  there  is  now  due  from  defendant  to  plain- 
tiff any  sum,  etc. — ^Mlckle  vs.  Helnlen,  98  Cal. 
696,  598,  28  Pac.  Rep.  784. 

40.  Gomparei  Piercy  vs.  Sabln,  10  Cal.  22, 
27-31,  70  Am.  Dec.  692;  Esbensen  vs.  Hover,  8 
Colo.  App.  467,  83  Pac.  Rep.  1008;  Benlcla  Agrrl- 
cultural  Works  va  Crelgrhton,  21  Oregr.  495, 
28  Pac.  Rep.  776,  80  Id.  676;  Clark  vs.  Wick, 
26  Oregr.  446.  86  Pac  Rep.  165. 

41.  Goneral  denial  snIBelent  to  enable  de- 
fendant to  prove  payment. — Fairchild  vs.  Ams- 
baugrh,  22  Cal.  672.  575.  See  Brooks  vs.  Chil- 
ton, 6  Cal.  640,  642;  Frlsch  vs.  Caler,  21  Cal. 
71;  Brown  vs.  Orr,  89  Cal.  120;  Davanay  vs. 
Egrgrenhoff,  43  CaL  395;  Wetmore  vs.  San  Fran- 
cisco, 44  CaL  294,  800. 

42.  Where  complaint  in  action  on  note  is 
not  verified  and  contains  copy  of  note,  general 
denial  is  sufficient. — Davanay  vs.  Egrgrenhoff.  48 
CaL  895,  397  (overrullngr  Frlsch  vs.  Caler,  21 
Cal.  71,  74,  so  far  as  it  holds  that  allegratlon 
in  complaint  that  note  remains  unpaid  Is  im- 
material, and  that  denial  of  allegation  does 
not  put  any  fact  in  issue). 

48.  Plea  off  payment  does  not  admit  allega- 
tion of  non-payment,  but  raises  an  issue  as  to 
Its  truth. — Frlsch  vs.  Caler,  21  Cal.  71,  74. 
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44.  Under  answer  settlnip  up  irtnerally  fact 
of  payment  without  statins  tlm«  It  had  been 
made,  debtor  may  show  payment  not  In  money 
but  by  delivery  to  plaintiff  on  behalf  of  de- 
fendant of  chose  in  action  which  was  received 
by  plaintiff  as  payment — ^Edmunds  vs.-  Black, 
13  Wash.  490.  48  Pac.  Rep.  830. 

48.  Readiness  to  mako  payment  Insnfflclenty 

averment  of  not  being:  equivalent  to  an  aver- 
ment of  payment,  or  of  an  offer  to  pay,  under 
ordinary  circumstances. — ^Bailey  vs.  Lay,  18 
Colo.  405,  88  Pac.  Rep.  407. 

As  to  plea  of  sattsffaetion,  see  post  i  1623 
and  note. 

4C.  Snpplemental  answer  may  be  filed  upon 
leave,  averring  payment  after  action  was  com- 
menced.— Glascock  vs.  Ashman,  62  Cal.  493, 
495. 

47.  REPIilCATION* — ^Unnecessary  to  answer 
allegrinff  payment. — Frisch  vs.  Caler,  21  Cal. 
71,  74,  75.  See  DasGTs  vs.  Bolton  (Axis.  June 
2,  1899),  57  Pac  Rep.  611,  613. 

4S.  Compare  t  Benicia  A.  Works  vs.  Creigh- 
ton,  21  Ores:.  496,  28  Pac.  Rep.  776,  30  Id.  676 
(declaring  that  rule  announced  In  California 
has  never  been  adopted  in  Oregron);  Minard 
vs.  McBee,  29  Orefir.  225,  44  Pac.  Rep.  491. 

49.  Where  pleaded  by  third  party  settingr  up 
release  thereby,  specifying  manner  in  which 
payment  made,  e.  g,  by  levy  on  principal 
debtor's  property,  replication  required. — ^Mul- 
ford  vs.  Estudillo  Co.,  23  Cal.  94,  100;  Bull  vs. 
Coe,  77  Cal.  54,  62,  11  Am.  St  Rep.  236,  240, 
18  Pac.  Rep.  808. 

50.  Objection  waived  to  want  of  reply  by 
parties  proceediner  to  trial  as  thougrh  reply 
had  been  filed,  and  cannot  be  insisted  upon  for 
first  time  on  appeal. — Minard  vs.  McBee,  29 
Oresr.  226,  44  Pac.  Rep.  491. 

TV.     EVIDENCE  OP  PAYMENT, 

51.  ADMISSIONS  OF  PARTY  agrainst  inter- 
est are  admissible  in  evidence  upon  question  of 
payment. — See  Simmons  vs.  Oullahan,  75  Cal. 
508,  17  Pac  Rep.  548;  Kutcher  vs.  Love,  19 
Colo.  642,  86  Pac.  Rep.  162. 

BS.  By  avent  when  not  part  of  res  memtatf 
does  not  constitute  "competent  affirmative 
evidence*'  aerainst  principal,  althouerh  it 
mi^rht  be  admissible  for  purpose  of  contra- 
dictingr  testimony  griven  by  principal. — Estey 
vs.  Birnbaum,  9  S.  D.  174,  68  N.  W.  Rep.  290. 
See  La  Rue  va  St.  Anthony  &  D.  E.  Co.,  8 
&  D.  637.  64  N.  W.  Rep.  806. 

SS.     BUI  of  sale  br  payee  to  maker  of  note 

which  describes  particularly  certain  notes,  ac- 
counts, and  debts  and  "all  other  debts,  notes 
and  accounts  of  whatever  nature  due  me,"  Is 
not  evidence  of  payment  of  note  made  by  buyer 
to  seller,  who  Is  payee,  such  note  not  beingr 
particularly  described  and  not  beingr  delivered 
up. — ^Morrill  va  Morrill,  26  Cal.  288,  298. 

S4.  liCttera  aeknowleddniT  receipt  of  pay- 
■enty  supplemented  by  testimony  of  witness 
that  he  made  payment,  sufficient  to  uphold 
flnding*  that  payment  was  made. — ^In  re  Estate 
Hilliard,  8t  Cal.  428,  426,  28  Pao.  Rep.  893. 

SB.  BITRDBN  OF  PROOF  of  payment  rests 
upon  debtor.-^ee  Plerey  va  Sabin,  10  Cal.  22, 
70  Am.  Dee.  692;  Lfsman  vs.  Early,  16  Cal. 
199;  Melone  vs.  Ruffino,  129  Cat   614,  79  Am. 


St.  Rep.  127,  62  Pao.  Rep.  98;  Stuart  vs.  Lord, 
188  Cal.  672,  674,  72  Pac.  Rep.  142. 

As  to  burden  off  proof  ^rhen  note^  cheek,  etc., 
aro  taken  for  debt,  see  post  1 1478  and  note. 

56.  Answer  raising:  issue  as  to  payment, 
onus  is  cast  upon  plaintiff  to  prove  non- 
payment by  production  of  note  or  otherwise 
and,  pleading's  beingr  verified,  Judgment  should 
not  be  rendered  for  plaintifC  on  pleadings. — 
Farmers'  &  M.  Bank  vs.  Christiansen,  51  Cal. 
571,  673;  Turner  vs.  Turner,  79  CaL  665,  666. 
567,  21  Pac.  Rep.  955. 

67.  Garnishee  bus  bnrden  off  proof  that  he 
has  paid  where  he  acknowledged  indebtedness 
and  reply  denies  allegation  of  payment. — Wil- 
lis vs.  Holmes,  28  Oreg.  265,  42  Pac.  Rep.  989. 

68.  Jndffntent  creditor  has  burden  to  show 
that  Judgment  has  not  been  paid  when  execu- 
tion has  not  been  issued  for  twenty  years. — 
Beekman  vs.  Hamlin,  20  Oregr.  862,  26  Pac.  Rep. 
672. 

S9.  Snbstitnted  pcrfonnance  beings  alleged, 
burden  is  upon  debtor  to  show  that  substituted 
performance  of  his  obligation  to  pay  money 
was  accepted  by  creditor  as  equivalent  of  pay- 
ment, or  in  satisfaction  of  obligation. — Borland 
vs.  Nevada  Bank,  99  Cal.  89,  96,  87  Am.  St.  Rep. 
82,  38  Pac.  Rep.  737. 

eO.  CIRCUMSTANTIAIi  BVIDBNCSS  IS  AD- 
MISSIBLBy  e.  gr.  where  one  partner  sells  goods 
and  business  to  other,  upon  question  of  pay- 
ment it  is  permissible  to  show  state  of  ac- 
counts between  parties  up  to  time  of  dissolu- 
tion.— Brown  vs.  Cahalln,  8  Oreg.  45,  49. 

61.  CONTBMPORANBOUS  AGRBBMBNT  AS 
TO  MODB  OF  PAYMENT  of  note  may  be  shown 
and  that  defendant  made  payment  in  such 
manner. — ^Jones  vs.  Snow,  64  Cal.  456,  457,  2 
Pac.  Rep.  28. 

02.  GRBDIBILITY  OF  WITlfBSSESS  testify- 
ing with  great  particularity  as  to  payments 
made  fourteen  or  fifteen  years  ago,  but  swear 
that  in  mean  time  they  have  not  thought  of 
the  matter  and  have  not  communicated  with 
party  calling  them  or  his  attorney,  and  that 
amounts  which  they  testify  to  having  seen 
paid  foot  up  more  than  total  amount  due, 
"intrinsic  improbabilities"  are  such  as  to  make 
their  testimony  extremely  unsatisfactory. — 
McFadden  vs.  Wallace,  88  Cal.  51,  57,  58. 

«8.  DBPOSIT  OF  MONBY  Ilf  BANK  TO 
MBBT  NOTB. — Where  evidence  Is  conflicting  as 
to  whether  debtor  deposited  money  In  bank 
in  his  own  name  and  to  his  own  credit  or  de- 
posited it  to  be  applied  on  note  payable  at  such 
bank,  evidence  that  he  withdrew  such  money 
is  admissible  as  tending  to  show  that  he  de- 
posited in  his  own  name  and  for  his  own  use. — 
Low  vs.  Warden,  77  Cal.  94,  97,  98,  19  Pac.  Rep. 
235. 

64.  MUTIIiATION  AND  CANCELATION  OF 
NOTB  which  was  marked  "Canceled"  on  receipt 
of  check  therefor,  it  may  nevertheless  be 
proved  that  it  was  not  paid. — Steinhart  vs. 
National  Bank,  94  Cal.  862,  867,  28  Am.  8t.  Rep. 
182,  29  Pac.  Rep.  717. 

See  Code  Civ.  Proc.  1 1982  and  note. 

88.  Check  Is  Inoperative  as  payment  of  note 
unless  so  received. — Steinhart  v.  National  Bank, 
supra. 

See  post  1 1478  note  par.  16  et  sea* 
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eO.  FRBPOlTDBRillfCB  OF  BVIDBHCB]  19 
IVBCBSSARY  in  order  to  be  effective  in  favor 
of  the  party  pleading  payment — Perot  vb. 
Cooper,  17  Colo.  80,  81  AnL  St  Rep.  258,  28  Pac. 
Rep.  891. 

67.  PRESUMPTIOlf  AS  TO  PAYMBITT.— In 
action  for  fvork  and  labor,  upon  proof  that 
labor  was  performed,  presumption  is  that 
amount  earned  is  due  and  unpaid. — Denver  & 
R.  a.  R.  Co.  vs.  Wilson,  4  Colo.  App.  365,  86 
Pac.  Rep.  67;  Lovelock  vs.  Greyer,  14  Colo.  68, 
23  Pac.  Rep.  86. 

08.  Loan  not  presumed* — Where  money  is 
delivered  by  debtor  to  creditor,  in  absence  of 
any  evidence,  leg'al  presumption  Is  that  there 
was  payment,  and  not  loan. — Norton  vs.  Larco, 
30  Cal.  126,  135,  89  Am.  Dec.  70. 

09.  Possession  of  promissory  note  by  payee 
sufficient,  prima  facie,  to  sustain  allesration  of 
non-payment — Prisch  vs.  Caler,  21  Cal.  71,  74; 
Perot  vs.  Cooper,  17  Colo.  80,  81  Am.  St.  Rep. 
268,  28  Pac.  Rep.  891. 

70.  Possession  of  malcer  of  note  by  payer 
raises  presumption  that  it  has  been  paid. — 
Hedges  vs.  Strong*,  8  Oreg.  18,  23;  First  Nat. 
Bank  of  Seattle  vs.  Harris,  7  Wash.  139,  143, 
84  Pac.  Rep.  466. 

71.  Same — Rebuttable    presumption.  •— It    Is 

permissible  to  show  by  parol  that  Interest  due 
at  time  of  surrender  was  not  paid,  and  that 
surrender  was  made  under  agreement  between 
parties  that  interest  should  be  paid  at  future 
date.— Hall  vs.  King,  2  Colo.  711,  718. 

7SL  Same — Mistake  In  surrendering  note 
may  be  shown  to  have  been  made  under  sup- 
position that  It  was  paid. — Banks  vs.  Marshall, 
28  Cal.  223,  224.  See  Thompson  vs.  Avery,  11 
Utah  214,  225,  89  Pac.  Rep.  829. 

78.  Sale  or  payment  In  kind. — Where  evi- 
dence only  shows  delivery  by  debtor  of  article 
of  merchandise  at  fixed  value,  in  absence  of 
any  evidence  upon  question,  legal  presumption 
was  that  It  was  sale,  and  not  payment  In  kind. 
— Norton  vs.  Larco,  30  Cal.  126,  136,  89  Am. 
Dec.  70. 

74.  RECESIPT  —  Conclnslvenesa. — Receipt  Is 
prima  facie  but  not  conclusive  evidence  of 
recitals  therein  contained. — Jackson  vs.  Sacra- 
mento V.  R.  Co.,  23  Cal.  268,  274.  See  Griffith 
vs.  Grogan,  12  Cal.  317,  322;  Hawley  vs.  Bader, 
16  Cal.  44,  46;  Colton  vs.  Seavey,  22  Cal.  496, 
503;  Galland  vs.  Jackman,  26  Cal.  79,  86,  86 
Ajxi,  Dec.  172;  Locke  vs.  Porter  G.  &  S.  Min.  Co., 
41  Cal.  305,  307;  Simmons  vs.  Oullahan,  76 
Cal.  608,  17  Pac.  Rep.  643;  D'Escompte  vs. 
Dresbach,  78  Cal.  16,  26,  27,  20  Pac.  Rep.  28; 
Johnstone  vs.  Mulcahy,  132  Cal.  606,  608, 
64  Pac.  Rep.  1077.  Colo.  Salazar  vs.  Taylor, 
18  Colo.  638.  83  Pac  Rep.  869.  Kan.  St.  Louis, 
Ft  S.  &  W.  R.  Co.  vs.  Davis,  86  Kan.  464,  11 
Pac.  Rep.  421.  Ores.  Sellwood  vs.  Gray,  11 
Oreg.  534,  5  Pac.  Rep.  196.  l¥ash.  Sherman  vs. 
Sweeny,  29  Wash.  321,  69  Pac.  Rep.  1117.  Fed, 
I^kin  vs.  Sierra  Buttes  G.  Min.  Co.,  25  Fed. 
Rep.  337,  842   (case  arising  in  California). 

75.  BURDISN  OF  PROOF  UPON  PARTY 
TAKING  RBCBIPT  to  show  error  or  mistake 
therein. — Jackson  vs.  Sacramento  V.  R.  Co.,  28 
Cal.  268,  276. 

7«.    BxeeMi  of  authority  by  Mrent  In  giving 


receipt  in  full  upon  payment  of  less  than 
amount  due,  will  not  conclude  his  princtb*i.. — 
Moore  vs.   Vlckers,   8   Colo.  App.  448,   84   i  ac 

Rep.   257. 

77.  Fraud  In  procuring  receipt  Is  not  c*n^ 
elusive. — Hoopes  vs.  Strasburffer,  87  Md.  t20, 
11  Am.  Rep.  638. 

78.  Genuineness  of  receipt  must  be  pnr.^ed 

by  preponderance  of  evidence  before  it  cou^tl- 
tutes  any  evidence  of  pasrment — Salaza7  vs. 
Taylor,  18  Colo.  638,  88  Pac.  Rep.  869. 

70.     Lost     receipts     and    contents     may     be 

shown  by  oral  testimony. — In  re  Estate  M^lre, 
72  Cal.  336,  844,  13  Pac  Rep.  880. 

80.  Ifatnre  of  receipt  not  contract,  but  is 
only  acknowledgment  of  fact  of  payment  ^nd 
may  be  explained  by  parol. — Hawley  vs.  Bader. 
16  Cal.  44,  46.  See  Jackson  v.  Sacramentf>  V. 
R.  Co.,  23  Cal.  268,  274;  Jenne  vs.  Burner,  120 
Cal.  444,  446,  62  Pac  Rep.  706. 

See  authorities  next  following  paragraph. 

81.  Parol  evidence  Is  admissible  to  explain. 

— Receipt,  even  thoug^h  it  purports  to  be  receipt 
in  full,  is  admission  of  receipt  of  money  or 
property  of  some  kind. — D'Escompte  vs.  Dres- 
bach. 78  Cal.  16.  28,  20  Pac.  Rep.  28.  See 
Hawley  vs.  Bader,  16  Cal.  44,  46;  Jackson  vs. 
Sacramento  V.  R.  Co.,  28  Cal.  268,  274;  Brown 
vs.  Cahalin,  3  Oreg.  45,  48;  Sherman  va 
Sweeny,  29  Wash.  321.  69  Pac  Rep.  1117. 
See  authorities  par.  80  this  note. 

82.  Same — In  behalf  of  debtor.  —  Where 
plaintiff  objects  to  introduction  of  receipt  in 
evidence  on  grround  that  it  does  not  purport  to 
comprehend  indebtedness  sued  on,  defendant 
may  prove  by  parol  that  such  debt  was  em- 
braced therein. — Hawley  vs.  Bader,  16  CaL 
44,  46. 

83.  Same — Partnership  and  personal  debts. — 

Where  receipt  is  given  for  "all  accounts,"  it  is 
permissible  to  show  by  parol  that  it  was  de- 
sig^ned  to  cover  partnership  as  well  as  per- 
sonal Indebtedness. — Hawley  vs.  Bader,  15  Cal. 
44.  46. 

84.  Same — Reason  for  rule. — "Grossest  abuse 
and  fraud  would  be  practised  upon  Ignorant 
and  unwary  if  receipts  were  to  be  deemed 
conclusive,  and  not  open  to  examination." — 
Tobey  vs.  Barber,  6  John.  (N.  T.)  68,  72,  4  Am. 
Dec.  826,  828. 

85.  Same — Contract  evidenced  by  receipt. — 

Where  receipt  is  signed  in  full  by  party 
chargeable  with  knowledge  of  its  contents 
and  its  legal  effect  and  it  is  more  than  ordi- 
nary receipt,  and  under  circumstances  attend- 
ing signing  and  delivery  thereof  It  is  eviden- 
tiary, as  bearing  upon  real  ag'reement  thereto- 
fore made  and  in  pursuance  of  which  deed  was 
signed  and  delivered,  such  receipt  is  not  open 
to  explanation  by  parol. — Sherman  vs.  Sweeny, 
29  Wash.  821,  69  Pac.  Rep.  1117. 

86.  Parol  evidence  supplementlnfir  letters  ac- 
knowledging payment  admissible. — In  re  Hil- 
llard.  88  Cal.  428,  426,  23  Pac  Rep.  898. 

87.  Partial  payment. — Payment  of  part  of 
ascertained,  overdue,  and  undisputed  debt  al- 
though accepted  as  full  satisf acti  9n,  and  re- 
ceipt in  full  is  given,  does  not  estop  creditor 
from  recovering  balance.    In  such  case  agrree- 
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ment  to  accept  smaller  sum  In  payment  of 
greater  is  regarded  to  be  without  oonsideratloxL 
—St  Louie,  Ft.  S.  &  W.  R.  Co.  vs.  Davis»  36 
Kan.  464p  11  Pac.  Rep.  421. 

88.    Reeelpta   not   oaly  evidence  repaired. — 

Payment  may  be  proved  otherwise  than  by 
receipts,  and  absence  of  receipts  may  be  ac- 
counted for  by  fact  that  party  was  in  habit  of 
makiniT  payments  without  taklner  receipts. — 
Johnstone  vs.  Mulcahy,  132  CaL  606,  607,  608,  64 
Pac.  Rep.  1077. 

881.  Same — Recital  In  canceled  check  that  it 
18  "in  full  of  all  demands"  is  open  to  ex- 
planation.— Krauser  vs.  McCurdy,  174  Pa.  St. 
174,  84  Atl.  Rep.  518. 


88.    Same  —  Same  —  Ignorance    of    recltaL — 

Where  payment  is  made  by  check,  which  re- 
cites on  its  face,  "In  full  of  all  demands,"  such 
words  will  constitute  receipt  in  full,  as 
airainst  payee,  only  when  it  is  shown  that 
he  had  knowledere  of  presence  of  such  words, 
or  facts  are  shown  which  in  law  would  charsre 
him  with  such  knowledgre. — Rapp  vs.  Giddinffs, 
4  &  D.  492,  67  N.  W.  Rep.  287. 

81*  Recital  In  deed. — When  payment  is  re- 
cited in  deed  such  recital  is  not  conclusive  evi- 
dence agrainst  grantor  in  favor  of  grrantee. — 
See  Colton  vs.  Seavey.  22  Cal.  496;  Oalland  vs. 
Jackman,  26  Cal.  79,  86  Am.  Dec.  172;  Brown 
vs.  Cahalin,  8  Oregr.  45,  48;  Lakin  vs.  Sierra 
Buttes  a.  Min.  Co.,  26  Fed.  Rep.  837  (case  aris- 
ing in  California). 

8&  Same — ^Aa  against  strangrer.  —  Acknowl- 
edgment of  payment  in  deed  is  not  evidence  of 
such  payment  as  agrainst  strangrer,  e.  g*  owner 
of  prior  equity. — Colton  vs.  Seavey,  22  Cal. 
496,  603;  Galland  vs.  Jackman,  26  Cal.  79,  86, 
86  Am.  Dec.  172.  See  Lake  vs.  Hancock,  88  Fla. 
fS,  61,  66  Am.  St.  Rep.  169,  20  So.  Rep.  811; 
Lakin  va  Sierra  Buttes  O.  Min.  Co.,  26  Fed. 
Rep.  387,  842  (case  arlsingr  in  California). 

88.  Rctnm  off  money  when  receipt  mistaken- 
ly Kiven. — Where  debtor  makes  partial  pay- 
ment and  exacts  receipt  in  full  which  creditor, 
througrh  mistake  and  in  Ignorance,  sigrns,  cred- 
itor may  retain  amount  paid  and  impeach  re- 
ceipt, and  is  under  no  obligration  to  return  what 
has  been  paid  upon  discovery  of  mistake. — Fist 
ra  Pist,  8  Colo.  App.  278,  88  Pac.  Rep.  719. 

84.    Telegraph   mesaase   marked    ^Paldy**    in 

absence  of  other  evidence,  is  sufficient  upon 
which  to  support  flndingr  of  jury  that  chargres 
were  prepaid. — Conyers  vs.  Postal  Tel.  C.  Co., 
92  Qeu  619,  623.  44  Am.  St  Rep.  100,  19  S.  E. 
Rep.  253. 

V.  RECOVERY  BACK  OP  MONET  PAID- 
VOLUNTARY  AND  INVOLUNTARY  PAY- 
MENT. 

86.  ASSUMPSIT  LIES  FOR  MONEY  INVOL- 
niTARILY  PAID,  and  form  of  action  is  for 
money  had  and  received  to  plaintiff's  use.— 
HcMillan  vs.  Richards,  9  Cal.  865,  418,  70  Am. 
Dec.  656.  See  Hays  va  Hogran,  6  Cal.  241,  248; 
Falkner  va  Hunt,  16  Cal.  167,  170;  Meek  vs. 
McClure,  49  Cal.  623,  628;  Montgromery  vs.  Cow- 
Uts  Co.,  14  Wash.  230,  44  Pac  Rep.  259. 

86,    DEMAND  UNNECESSARY  WHEN  PAY- 
■BUT  made  UNDER  PROTEST  before  brinff- 
Ingr  suit    to    recover    back. — See    Quimby    vs. 
C   C— 77 


Lyon,  63  Cal.  394;  Commissioners  Arapahoe  Co. 
vs.  Cutter,  3  Colo.  849,  361. 

87.  Compares   Reina  vs.  Cross,  6  Cal.  29,  31. 

88.  DURESS  OR  COERCION,  money  not 
legally  due  exacted  by,  it  may,  if  paid  under 
protest,  be  recovered  back. — Meek  vs.  McClure. 
49  Cal.  628,  627.  See  Buford  va  Lonergran,  6 
Utah  301,  22  Pac  Rep.  164. 

89.  Attachment  npon  exietlngr  canse  of  ac- 
tion.— In  pursuit  of  ordinary  remedy  afforded 
by  law  to  enforce  payment,  no  rigrht  to  recover 
back  money  paid. — Kohler  vs.  Wells  Fargo  & 
Co.,  26  Cal.  606,  611. 

100.  CRITERION  OF  DURESS. — To  render 
payment  eompnleory  or  involuntary,  there  must 
be  a  present  controlling  necessity;  otherwise 
it  is  voluntary,  though  under  protest. — Brum- 
agim  vs.  Tilllnghast,  18  Cal.  266.  270,  79  Am. 
Dec.  176;  Qarrison  va  Tilllnghast,  18  Cal.  404, 
407,  408,  409;  Maxwell  va  San  Luis  Obispo  Co., 
71  Cal.  466,  467,  12  Pac.  Rep.  484;  Dear  vs. 
Varnum,  80  Cal.  86,  90,  22  Pac.  Rep.  76;  Hoit 
vs.  Thomas,  105  Cal.  278,  276,  38  Pac.  Rep.  891 
See  Ark.  Vick  vs.  Shinn,  49  Ark.  70,  72,  4 
Am.  St.  Rep.  26,  28,  4  S.  W.  Rep.  60.  Iowa. 
Winzer  vs.  City  Burlington,  68  Iowa  279,  283. 
27  N.  W.  Rep.  241.  Minn.  Kraemer  va  Deuster- 
mann,  37  Minn.  469,  473,  35  N.  W.  Rep.  276; 
Joannin  vs.  Ogilvie,  49  Minn.  664,  567.  82  Am. 
St.  Rep.  581,  583,  52  N.  W.  Rep.  217,  16  L.  R.  A. 
876;  Rand  vs.  Board  of  Commissioners,  50  Minn. 
391,  393,  52  N.  W.  Rep.  901.  Pa.  Lehigh  C.  & 
N.  Co.  vs.  Brown,  100  Pa.  St  388,  846.  Utah. 
Buford  vs.  Lonergan,  6  Utah  301,  307,  22  Pac. 
Rep.  164.  Vt.  Sowles  vs.  Soule,  59  Vt  131,  135, 
7  Atl.  Rep.  715.  Wis.  Custln  vs.  City  of  Vlro- 
qua,  67  Wia  814,  820,  30  N.  W.  Rep.  615;  York 
vs.  Hlnkle,  80  Wis.  624,  629,  27  Am.  St.  Rep. 
73,  60  N.  W.  Rep.  895.  Fed.  Radlch  vs.  Hutcn- 
ins,  95  U.  S.  210,  bk.  24  I*  ed.  409;  Clea viand 
vs.  Smith,  132  U.  S.  318,  383,  bk.  33  L.  ed.  384, 
890,  10  Sup.  Ct  Rep.  100;  Lonergan  vs.  Buford, 
148  U.  a  581,  690,  bk.  37  L.  ed.  572,  13  Sup.  Ct. 
Rep.  684;  The  Nicanor,  40  Fed.  Rep.  361, 
864. 

101.  "What  shall  constitute  the  compulsion 
or  coercion  which  the  law  will  recognize  as 
sufficient  to  render  payments  Involuntary  may 
often  be  a  question  of  difficulty.  It  may  be  said 
in  general  that  there  must  be  some  actual  or 
threatened  exercise  of  power  possessed,  or 
supposed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment  over  the  person  or 
property  of  the  party  making  the  payment, 
for  which  the  latter  has  no  other  means  of 
immediate  relief  than  by  advancing  the 
money." — Brumagim  vs.  Tilllnghast,  18  Cal. 
265,  272,  79  Am.  Dec  176;  Garrison  vs.  Tilllng- 
hast, 18  Cal.  404,  407;  Maxwell  vs.  San  Luis 
Obispo  Co.,  71  CaL  466,  477,  12  Pac  Rep.  484; 
Dear  vs.  Varnum,  80  Cal.  86,  89,  22  Pac.  Rep. 
76;  Holt  vs.  Thomas,  106  Cal.  273,  276,  277,  38 
Pac.  Rep.  891.  See  Md.  Baltimore  vs.  Leffer- 
man,  4  Olll  425,  46  Am.  Dec.  145.  Ohio.  Mays 
vs.  Cincinnati,  1  Ohio  St.  268.  Fed.  Radlch  vs. 
Hutchlns,  96  U.  S.  210,  213,  bk.  24  L.  ed.  409; 
Dennehy  va  McNulta,  86  Fed.  Rep.  8r6,  829. 

102.  Knowledge    of    facts    Immatenai^    and 

does  not  affect  right  to  recover  back  money  ao 
paid. — Buford  va.  Lonergan,  6  Utah  801,  22  Pao. 
Rep.  164. 
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108.  Compfwei  La  wis  TS.  Hughes,  12  Colo. 
208,  20  Pac  Rep.  621. 

104.     Source  of  eompvlelon  or  coercion*— To 

entitle  party  to  recover  back  money  paid,  com- 
pulsion or  coercion  must  come  from  party  to 
whom  or  by  whose  direction  payment  is  made. 
— Garrison  vs.  Tillinshast,  18  Cal.  404,  407. 

lOB.  Threatened  sale  of  land  and  elond  on 
title,  where  payment  is  made  to  avoid,  under 
protest,  payment  is  involuntary,  and  recovery 
back  is  permitted. — Montgomery  vs.  Cowlits 
Co.,  14  Wash.  230,  44  Pac  Rep.  259. 

106.    excessive:      AHOinfT      rbcbited 

FROM    PROCEEDS    OF   BXECUTIOir    SALE.— 

Where  sureties  on  appeal  bond  make  partial 
payment  on  Judgrment  and  thereafter  satisfac- 
tion pro  tanto  not  havinff  been  entered,  entire 
amount  of  Judgrment  is  made  on  execution 
agrainst  Judgrment  defendant  and  he  asslgrns  to 
sureties,  latter  are  entitled  to  recover  amount 
received  by  judgrment  creditor  in  excess  of 
what  was  due  him. — ^Martin  vs.  Quinn,  87  CaL 
65.  58. 

107.  FAII^URB  OF  CONSIDERATIOlf^— 
Where  money  is  paid  by  one  person  in  con- 
sideration of  an  act  to  be  done  by  another,  the 
act  not  being:  performed,  the  money  so  paid 
fiay  be  recovered  back. — ^Reina  vs.  Cross,  6 
Cal.  29,  82;  Peat  F.  Co.  vs.  Tuck,  58  Cal.  804, 
805;  Hayes  vs.  Los  Angreles  Co.,  99  Cal.  74,  79, 
88  Pac.  Rep.  766.  See  Swain  vs.  Burnette,  76 
Cal.  299,  808,  18  Pac.  Rep.  894;  Rose  vs.  Foord, 
96  CaL  152.  154,  80  Pac.  Rep.  1114. 

108.  Condition    subsequent    not    performedy 

action  lies  to  recover  back  money  paid. — 
Allen  vs.  Citizens'  Steam  Nav.  Co.,  22  Cal.  28, 
S3,  84  (captain  of  boat  subscribing  to  stock  of 
corporation  owning^  boat  on  condition  that  em- 
ployment should  be  continued). 

109.  PlalntlfE  must  be  entitled  to  rescission 
of  contract^  or  action  does  not  lie  to  recover 
back  money  paid  under  contract. — Thomeus  vs. 
McCue,  19  Wash.  287,  53  Pac.  Rep.  161.  See 
Distler  vs.  Dabney,  7  Wash.  481,  86  Pac  Rep. 
138,  1119. 

110.  MISTAKE  OF  FACT  Hf  MAKING  PAY- 
MENT, an  action  will  lie  to  recover  back 
money  paid  under. — Lewis  vs.  Hugrhes,  12  Colo. 
208,  20  Pac.  Rep.  621.  See  Oolo.  Stewart  vs. 
KIndel,  15  Colo.  589,  25  Pac.  Rep.  990.  Utali. 
Richey  vs.  Clark,  11  Utah  467,  40  Pac.  Rep. 
717.  Wyo.  Stebbins  vs.  Union  Pac.  R.  Co.,  2 
Wyo.  71. 

111.  Parol  evidence  that  payment  was 
wholly  without  consideration  and  resulted 
from  mutual  mistake,  and  that  payment  was 
not  made  pursuant  to  written  contract,  is  ad- 
missible, and  is  not  open  to  objection  that 
it  varies  written  contract — Stewart  vs.  Kin- 
del,  16  Colo.  639,  25  Pac.  Rep.  990. 

112.  PAYMEBTT  OF  ALTERED  CHECK  BY 
DRAWEE,  in  ffood  faith,  and  without  negli- 
gence, even  to  an  Innocent  holder,  which  has 
been  fraudulently  altered  in  amount,  after  it 
left  the  hands  of  drawer,  ordinarily  entitled 
to  recover  back  from  the  person  to  whom  it 
was  paid  excess  over  true  amount  of  check. — 
Redingrton  vs.  Woods,  46  Cal.  406,  419,  13  Am. 
Rep.  190.  See  Sutro  vs.  Rhodes,  92  Cal.  117, 
128,  129,  28  Pac.  Rep.  98;  Crane  vs.  Horton.  5 
Wash.  479,  482,  88  Pao.  Rep.  228. 


118.  Dlstlnsnlshedt  Crawford  vs.  West  Side 
Bank,  100  N.  Y.  60,  67,  68  Am.  Rep.  166,  2  N.  B. 
Rep.  881. 

114.  As  to  rlflrlftt  to  recover  money  paid  on 
altered  or  forced  check,  tte, — See  Ala.  Bir- 
mingham Nat.  Bank  vs.  Bradley,  103  Ala.  109, 
49  Am.  St  Rep.  17,  16  So.  Rep.  440.  111.  Water- 
loo MiUingr  Co.  vs.  Kuenster,  168  111.  269.  49 
Am.  St  Rep.  166,  41  N.  E.  Rep.  906,  29  Lu  R. 
A.  794.  Ind.  First  Nat.  Bank  vs.  First  Nat. 
Bank,  4  Ind.  App.  866,  61  Am.  St.  Rep.  221,  30 
N.  E.  Rep.  808.  N.  Y.  National  Park  Bank  vs. 
Ninth  Nat  Bank,  46  N.  Y.  77.  7  Am.  Rep.  810. 

See  notes  89  Am.  Dec  623;  7  Am.  Rep.  313; 
17  Am.  St  Rep.  896;  49  Am.  St  Rep.  17;  Id. 
166. 


lis.     PLEADING — ^AUesatlon    as    to    amoont 

of  money  which  was  lllegrally  exacted  from 
him  not  necessary;  he  may  recover  an  amount 
less  than  that  which  is  stated  in  complaint. — 
Meek  vs.  McClure,  49  Cal.  628,  627. 

110.     PROTEST  ~  PAYMENT  UNDER Olb- 

Jeet  of  is  to  take  from  payment  its  volunta.ry 
character,  and  thus  conserve  to  party  rigrht  of 
action  to  recover  back  money.  It  is  available 
only  in  cases  of  payment  under  duress  or  coer- 
cion, or  when  undue  advantagre  is  taken  of 
party's  situation.  It  has  no  application  to  vol- 
untary payments.  It  does  not  create  lien  upon 
money  paid,  or  any  legal  impediment  to  its 
control.  It  does  not  impair,  in  any  respect 
operative  effect  of  payment  as  dischargee  of 
demand  upon  which  it  is  made,  so  far  as  such 
demand  is  legal. — McMillan  vs.  Richards,  9 
Cal.  866,  417,  70  Am.  Dec.  655.  See  McMillan 
vs.  Vischer,  14  Cal.  232,  240;  Falkner  vs.  Hunt. 
16  Cal.  167,  170;  Brumagrim  vs.  Tillinghast,  18 
Cal.  265,  274,  275,  79  Am.  Dec  176;  Bucknall  vs. 
Story,  46  Cal.  689.  597,  13  Am.  Rep.  220;  Meek 
vs.  McClure,  49  Cal.  628,  628;  Do  Fremery  vs. 
Austin,  68  Cal.  880,  883;  Dear  vs.  Varnum,  80 
Cal.  86,  89,  22  Pac.  Rep.  76.  Minn.  Shane  vs. 
St  Paul,  22  Minn.  646.  N.  Y.  Fleetwood  vs. 
New  York,  2  Sandf.  476.  Ohio.  Mays  vs.  Cin- 
cinnati, 1  Ohio  St  268,  274.  Pa.  Peebles  vs. 
Pittsburgrh,  101  Pa.  St  304,  810,  47  Am.  Rep. 
714.  Tex.  Taylor  vs.  Hall,  71  Tex.  213,  216, 
216,  9  &  W.  Rep.  141. 

As  to  tender  nnder  pr<itest  nffalnst  llabllfltyy 
see  post  i  1494  and  note. 

117.  REDEMPTION  MONEY  PAID  TO 
SEEERIFFy  which  has  not  been  paid  over  by 
latter  to  redemptioner,  is  recoverable  back 
from  sheriff  to  extent  that  payment  was  In 
excess  of  money  to  which  redemptioner  was 
entitled,  such  excess  havingr  been  paid  under 
protest  and  under  direction  to  sheriff  by  re- 
demptioner to  hold  it  for  him  and  to  his  use. 
— ^McMillan  vs.  Vischer,  14  Cal.  232,  240,  241. 

118.  REVERSAI4  OF  JUDGMENT  AFTER 
PAYMEBTTy  action  lies  to  recover  back  money 
paid  upon  Judgement — See  Raun  vs.  Reynolds, 
18  Cal.  276,  290;  Applegarth  vs.  Dean,  68  Cal. 
491,  494,  18  Pac.  Rep.  687;  Hiler  vs.  Hilar,  85 
Ohio  St  646,  646,  647. 

110.  Compare  I  Duncan  vs.  Kir kpat rick,  IS 
Sergr.  &  R.  (Pa.)  292. 

120.  VOLUNTARY  PAYMENT.  —  Assnmpntt 
does  not  He  to  recover  moneys  voluntarily  palA 
upon  claim  of  rigrht  with  full  knowledge  of  all 
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facta. — Brumaffim  vs.  Tillinffhast,  18  CaL  265, 
270.  79  Am.  Dec  176;  Bucknall  vs.  Story*  46  CaL 
6$9.  S99,  IS  Am.  Rep.  220;  De  Baker  vs.  Car- 
rlUo,  62  Cal.  478,  476;  Curtla  vs.  Parks,  66  Cal. 
106,  108;  O'Brien  vs.  Colusa  Co.,  67  Cal.  603, 
505,  8  Pac.  Rep.  87;  Grimley  vs.  Santa  Clara 
Co.,  68  CaL  676,  8  Paa  Rep.  840;  Maxwell  vs. 
San  Luis  Obispo  Co.,  71  CaL  466,  468,  469,  12 
Pac  Rep.  484;  Cooper  vs.  Chamberlin,  78  CaL 
4i0,  453.  21  Pac  Rep.  14;  Dear  vs.  Varnum, 
SO  CaL  86,  89.  22  Pac  Rep.  76.  See  Harralson 
vs.  Barrett.  99  CaL  607.  84  Pac  Rep.  842.  Fla. 
Jefferson  Co.  vs.  Hawkins,  23  Fla.  228,  232.  8  So. 
R«p.  362.  8.  D.  Evans  vs.  Hugrhes  Co.,  3  S.  D. 
244,  252.  62  N.  W.  Rep.  1062.  8  &  D.  680,  686,  64 
N.  W.  Rep.  603.  Fed.  Radlch  vs.  Hutchlns,  95 
U.  &  210,  218,  bk.  24  L.  ed.  409;  Dennehy  vs.  Mc- 
Nulta,  86  Fed.  Rep.  826,  829. 

121.  lUeirality  of  demand  paid  constitutes, 
of  Itself,  no  ground  for  relief.  There  must  be, 
la  addition,  some  compulsion  or  coercion  at- 
tendlniT  its  assertion,  which  controls  conduct 
of  party  msKlner  payment.  It  is  compulsion  or 
coercion  under  which  party  is  supposed  to  act 
which  grlves  him  right  to  relief.  If  he  volun- 
tarily pays  an  illegal  demand,  knowing  it  to 
be  illegal,  he  is  of  course  entitled  to  no  con- 
•Ideration. — ^Brumagim  vs.  Tlllinghast,  18  CaL 
265,  271,  79  Am.  Dec  176. 

lis.  Mistake  or  Igaoranee  of  law* — ^If  pay- 
ment is  made  of  illegal  demand  voluntarily, 
bat  in  ignorance  or  misapprehension  of  law 
respecting  Its  validity,  money  paid  is  not  rs- 
coverable  back,  "for  it  would  be  against  high- 
est policy  to  permit  transactions  to  be  opened 
upon  grounds  of  this  character." — Boggs  vs. 
Hargrave.  16  CaL  569,  665,  666,  76  Am.  Dec.  661; 
Brumagim  vs  Tlllinghast,  18  CaL  266,  271,  79 
Am.  Dec  176;  Branham  vs.  San  Jose,  24  CaL 
585.  608;  Christy  vs.  Sullivan.  60  CaL  387.  839, 
10  Am.  Rep.  665;  Wingerter  vs.  San  Francisco, 
184  CaL  647,  648,  86  Am.  St  Rep.  294,  66  Pac 
Rep.  730.  See  Bucknall  vs.  Story.  46  Cal.  689, 
SOS,  13  Am.  Rep.  220;  Cooley  vs.  Calaveras  Co., 
121  Cal.  482.  68  Pac.  Rep.  1076.  If.  Y.  Clarke 
vs.  Dutcher,  8  Cow.  674.  8.  D.  Bvans  vs. 
Hughes  Co..  8  8.  D.  680.  64  N.  W.  Rep.  603. 
Utah.  Flack  vs.  National  Bank  of  Com.,  8  Utah 
108.  SO  Pac.  Rep.  746,  748.  749.  Eng.  Bilble  vs. 
Lumley,  2  East  469,  472,  6  Rev.  Rep.  479  (per 
Lord  EUenborough) ;  Fulham  vs.  Down,  6  Esp. 


86;  Brisbane  vs.  Dacres,  5  Taunt.  143,  144,  1 
Eng.  C.  It.  82. 

'  128«  Same — Pnrohase  of  county  warrants 
Issued  In  violation  of  law  void,  and  where  are 
neither  forged  nor  simulated,  but  void  on  their 
face,  cannot  recover  back  money  paid  for 
them. — Christy  vs.  Sullivan.  60  CaL  337,  339, 
19  Am.  Rep.  656.  See  Merchants'  Nat.  Bank 
vs.  Spates,  41  W.  Va.  27,  31,  66  Am.  St.  Rep. 
828,  28  S.  E.  Rep.  681. 

124.  Same — Porchaser  of  land  onder  Jndlelal 
deeree,  who  is  mistaken  as  to  operation  of 
such  decree,  where  all  facts  affecting  its 
validity  are  known  or  within  means  of  knowl- 
edge cannot  recover  back. — ^Boggs  vs.  Har- 
grave, 16  Cal.  669.  666,  666,  76  Am.  Dec  661; 
Branham  vs.  San  Jose.  24  Cal.  686,  608. 

13S.  Same — Vnconstltntlonal  statute,  pay- 
ment made  under  is  not  recoverable  back. — 
Garrison  vs.  Tlllinghast.  18  CaL  404,  407;  Win- 
gerter vs.  San  Francisco,  184  CaL  647,  648.  86 
Am.  St.  Rep.  894,  66  Pac  Rep.  780.  See  Cooley 
vs.  Calaveras  Co.,  121  Cal.  482.  68  Pac  Rep. 
1076. 

126.  Payment  was  according  to  the  under- 
standing of  parties  as  to  law  then  prevailing; 
subsequent  change  of  law  by  judicial  decision 
declaring  statute  unconstitutional  does  not 
create  such  a  mistake  of  law  gus  court  will 
rectify. — Garrison  vs.  Tlllinghast,  supra;  Win- 
gerter vs.  San  Francisco,  supra;  Cooley  vs. 
Calaveras  Co.,  121  CaL  482,  63  Pac  Rep.  1076. 

127.  Rent  paid  after  ovlctlon,  with  knowl- 
edge of  such  act  before  such  payment,  he  is 
not  entitled  to  recover  upon  the  ground  that 
he  had  been  evicted. — Liewis  vs.  Hughes,  18 
Colo.  208,  20  Pac  Rep.  621. 

128.  Stranger's  payment  In  behalf  of  an- 
otker,  without  any  asrrdement  or  understand- 
ing by  which  he  was  authorized  to  make  such 
payment,  or  any  promise  on  part  of  such  other 
to  repay,  payment  is  voluntary,  and  not  re- 
coverable back  from  person  in  whose  behalf 
It  was  paid. — Curtis  vs.  Parks,  56  CaL  106,  108; 
McGee  vs.  San  Jose,  68  CaL  91,  94,  8  Pac.  Rep. 
641;  Flournoy  vs.  Flournoy,  86  CaL  286.  294„ 
21  Am.  St.  Rep.  89,  43.  24  Pac  Rep.  1012; 
Keator  vs.  Colorado  C.  &  L  D.  Co.,  8  Colo.  App. 
188,  198,  82  Pac  Rep.  867. 


§1474.  PEBFOBMANCE  BY  ONE  OF  SEVEBAL  JOINT  DEBTOBS.  Per- 
fonnance  of  an  obligation,  by  one  of  several  persons  who  are  jointly  liable  under 
it,  extinguishes  the  liability  of  all. 

History:    Enacted  March  21,  1872. 

1.  Common  law  declared. 

2.  Excess  of  authority  by  agent. 
1  Judgment  may  be  kept  alive  in  favor  of  judg- 
ment debtor  paying  it. 

4.  Partial  payment  by  one  of  joint  obligors. 

5.  Permnaf  services  must  be  performed  by  joint 

obligors. 
1  Beissne  of  note  after  payment  against  other 

makers. 
7.  Waiver  of  objection  to  perf onnanee  by  one 

of  joint  obligors — ^Personal  services. 


1.    COmOM  UL-W  DBOIiABlDD  BT  SIDOTION 
WHICH  IS  APPltlED    WITHOUT  STATUTES. — 


8ee  Moran  vs.  Abbey,  68  Cal.  66,  81;  Pope  va. 
Nanoe,  1  Stew.  (Ala.)  864,  18  Am.  Dea  60; 
Bvans  vs.  Drummond»  4  Esp.  (Ener*)  89. 

S.     EXCESS     OF    A17THORITY    BT    AGENT 

does  not  bind  principal;  e.  g,  draft  on  partner- 
ship Is  sent  to  bank  for  collection;  bank  Is 
aerent  of  drawer  and  bas  no  authority  to  take 
individual  acceptance  of  one  of  partners; 
hence  such  acceptance  does  not  discharsre 
partnership. — Tootle  vs.  Cook,  4  Cola  App.  ill, 
86  Pac.  Rep.  198. 

S.  JUDGMENT  MAT  BB  KEPT  ALIVE  IN 
FAVOR  OF  JUDGMENT  DBBTOB  FATING  nv 
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his  Intention  being  that  such  payment  should 
not  satisfy  and  discharge  judgment;  he  is  en- 
titled to  be  subrogated  to  rights  of  judgment 
creditor  to  extent  of  amount  paid  by  him  for 
benefit  of  other  judgment  debtors. — Coffee  vs. 
Tevls,  17  Cal.  239.  244.  245,  246.  See  Campbell 
vs.  Pope,  96  Mo.  468.  476.  10  8.  W.  Rep.  187; 
Brown  vs.  White,  29  N.  J.  U  (6  Dutch.)  614. 
80  Am.  Dec.   226. 

See  notes  24  Am.  Dec  266.  80  Am.  Deo.  228. 

4.  PARTIAL  PAYMIBNT  BY  ONE  OF  JOINT 
OBLIGORS  Is  but  partial  discharge,  and  re- 
lease to  obligor  making  payment,  to  be  avail- 
able to  him.  must  be  technical  one  under  seaL 
— Armstrong  vs.  Hay  ward.  6  CaL  183;  Qrifflth 
vs.  Orogan.  12  Cal.  317.  824;  Prince  vs.  Lynch. 
38  Cal.  628.  531.  99  Am.  Dec.  427. 

As  to  release  and  discharge,  see  post  SI  1641- 
1543  and  notes. 

5.  PERSONAL  SERVICES  MUST  BE  PER- 
FORMED BY  JOINT  OBLIGORS«— Where  con- 
tract is  for  joint  advice  and  services,  e.  g. 
on  part  of  attorneys,  performance  by  one  only 
is  not  sufficient  to  discharge  obligation. — See 
Johnson  vs.  Bright,  16  IlL  464.  466. 


As  to  waiver  la  perfomaace  by  <me,  see  par. 
7  this  note. 

6.     RESISSITE    OF    NOTE    PAID    by    one    of 

two  Joint  makers  who  is  directly  liable  upon 
it  for  its  whole  amount  cannot  revive  it 
against  other  maker,  and  it  is  immaterial 
whether  reissue  is  made  before  or  after  ma- 
turity.— Oordon  vs.  Wansey.  21  Cal.  77.  79. 
See  Me.  Patch  vs.  King.  29  Me.  448.  Mich. 
Stevens  vs.  Hannan.  86  Mich.  13.  49  N.  W.  Rep. 
874.  N.  H.  Hopkins  vs.  Farwell.  32  N.  H.  429. 
Wash.  First  Nat.  Bank  of  Seattle  vs.  Harris. 
7  Wash.  139.  34  Pac  Rep.  466  (holding  that 
surety  could  not  be  held  by  one  taking  note 
after  payment  with  knowledge  of  suretyship). 


7.     1¥AIVBR      OF     OBJECTION      TO 
FORMANCE  BT  ONE  OF  JOINT  OBLIGORS. — 

Where  defendant  agrees  to  convey  one  half  of 
land  to  be  recovered  by  two  attorneys,  and 
one  of  them  leaves  country  without  institutiner 
suit,  but  other  brings  suit  and  defendant  avails 
himself  thereof  to  effect  compromise  by  which 
he  recovers  money,  his  acceptance  of  such 
services  without  objection  renders  him  liable. 
—Johnson  vs.  Bright,  15  Ul.  464,  466.  467. 


§  1475.  PEBFOBMANCE  TO  ONE  OF  JOINT  CREDITORS.  An  obligation  in 
favor  of  several  persons  is  extinguished  by  performance  rendered  to  any  of  them, 
except  in  the  case  of  a  deposit  made  by  owners  in  common,  or  in  joint  ownership, 
which  is  regulated  by  the  title  on  deposit. 

History:     Enacted  March  21,  1872. 

I     1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Assignment  of  obligation  after  payment  to 
one  of  joint  creditors. 
3, 4.  Payment  to  one  of  joint  creditors. 

5.  Severance  of  contract. 


1*  Applied*  eltedy  convtraed,  referred  to,  etc.. 
In:  Delano  vs.  Jacoby,  96  Cal.  276,  278,  31  Am. 
St.  Rep.  201,  31  Pac  Rep.  290  (applied); 
Wheeler  vs.  Bull,  181  Cal.  421,  425,  68  Pac.  Rep. 
732    (applied). 

2.  Common  law  deelared  by  this  section, 
which  is  applied  Independently  of  statute.— 
Wrierht  vs.  Mix,  76  Cal.  465.  468.  18  Pac.  Rep. 
646.  See  Sullivan  vs.  Grass  Valley  Q.  M.  & 
Min.  Co..  77  Cal.  418,  421,  19  Pac.  Rep.  767; 
Moore  vs.  Bevler,  60  Minn.  240,  62  N.  W.  Rep. 
281. 

B.     Payment  made  to  one  of  Joint  creditors^ 

and  accepted  in  full  satisfaction,  claim  is  ex« 
tingrulshed  and  it  cannot  be  kept  alive  by  at- 
tempted   transfer. — Wright    vs.    Mix,    76    CaL 


466.  468,  18  Pac.  Rep.  645.     See  James  va.  Tae- 
ffer,  86  (3al.  184,  187.  24  Pac.  Rep.  1005. 

4.  Payment  of  note  to  either  of  two  payees 
with  or  without  suit  will  extinsrulsh  same.—' 
Delano  vs.  Jacoby,  96  Cal.  275.  278,  31  Am.  St. 
Rep.  201.  31  Pac.  Rep.  290.  See  Lyman  vs. 
Gedney,  114  111.  388,  56  Am.  Rep.  871.  29  N.  B. 
Rep.  282;  Henry  vs.  Mt.  Pleasant.  70  Mo.  600. 

5.  Severance  of  contract. — ^Where  plaintlfC 
contracts  to  do  work  and  by  mistake  contract 
to  do  same  work  is  let  to  another,  and  by  sub- 
sequent arrangement  it  is  agreed  that  both 
should  do  the  work,  but  when  plaintiff  quits 
work  defendant  treats  contract  as  several, 
measures  work  which  he  has  done  and  agrees 
to  pay  him  as  soon  as  other  contractor  has 
finished,  plaintiff  has  separate  cause  of  action 
for  amount  thus  found  to  be  due  him.  and 
defendant  cannot  shield  himself  from  liability 
to  plaintiff  by  payment  to  other  contractor. — 
Sullivan  vs.  Grass  Valley  Q.  M.  &  Min.  Co..  77 
Cal.  418.  422,  19  Pac.  Rep.  767. 


§  1476.  EFFECT  OF  DIRECTIONS  BY  CBEDITOBS.  If  a  creditor,  or  any  one 
of  two  or  more  joint  creditors,  at  any  time  directs  the  debtor  to  perform  his  obli- 
gation in  a  particular  manner,  the  obligation  is  extinguished  by  performance  in 
that  manner,  even  though  the  creditor  does  not  receive  the  benefit  of  such  per- 
formance. History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc.  i.    applibd,    CTTBD,    OONSTRUBD,    rb. 

2;"- Money  sent  by  mail-— Authority  from  creditor.  FERRKD  TO,  etc..  In:     In  re  Estate  Burdiclc. 

8,  glame— Custom  and  usage  must  be  proved.  76  Cal.  689,  «44,  18  Pac  Rep.  806   (ctted   fop 

4,  Samfr— Directions    of    creditor    must    be   ob-  1 1476  Code  Civ.  Proc.). 

served.  S*    MOBTET  sent  BT  MAlii^— Authority,  ex. 

6.  Suttc— Ezprew  assent  or  eoorse  of  dealing.  press  or  implied,   from  creditor  is  necessary 


ni.IT,ek«I.] 


PARTIAL     PBRFOBBIAIfGB— BFFBSOT. 


(UU)        1 1477 


to  absolve  debtor  from  liasard  of  loss  in  trans- 
action, and  must  be  made  in  manner  and  with 
precautions  prescribed  by  him. — ^Ala*  Williams 
va.  Carpenter,  86  Ala.  9.  76  Am.  Dec.  316.  Ark* 
Burr  Ts.  Sickles.  17  Ark.  428,  65  Am.  Dec.  487. 
Mua.  Wakefield  vs.  Lithffow,  8  Mass.  249; 
Gurney  vs.  Howe,  76  Mass.  (9  Gray)  404.  69 
Am.  Dec.  299;  Buell  vs.  Chapin,  99  Mass.  594.  97 
Am.  Dec  68.  8.  C*  Townsend  vs.  Henry.  9 
Rich.  Lb  318.  Bnv.  Warwlcke  vs.  Noakes. 
Peake  98.  3  Rev.  Rep.  663;  Hawkins  vs.  Rutt, 
Peake  186;  Walter  va.  Haynes,  Ry.  &  M.  149, 
n  Ens.  C.  L-  402. 

S.  CTwitom  aad  mutgm  aaiiat  be  proved  in  or- 
der to  Justify  debtor  in  mailing  money  in  ac- 
cordance with  general  principles  groverninsr 
law  of  custom  and  usase;  and  proof  of  single 
laolated  instance  of  remittance  of  money  .by 


mail  is  insufficient. — Burr  va.  Sickles,  17  Ark. 
428,  65  Am.  Dec.  437. 

4»    Directions  of  creditor  mnst  be  observed 

as  to  how  it  shall  be  transmitted,  e.  ff.  that 
it  shall  be  sent  in  instalments  and  that  pack- 
ages shall  be  registered,  etc.,  money  if  mailed 
must  be  mailed  under  precautionary  circum- 
stances directed,  otherwise  it  will  be  sent  at 
debtor's  risk. — Williams  vs.  Carpenter,  36  Ala. 
9.  76  Am.  Dec.  316. 

6.  IBxpress  assent,  or  direetlon  or  course  off 
deallnv  from  which  such  assent  may  be  in- 
ferred, authorizes  its  transmission  by  mail, 
person  from  whom  it  is  due  is  absolved  by  evi- 
dence that  it  was  duly  deposited  with  proper 
direction  in  post-office. — Morgan  vs.  Richard- 
son, 96  Mass.  (13  Allen)  410,  411. 


§1477.  PABTIAL  PEBFOBMANCE.  A  partial  performance  of  an  indivis- 
ible obligation  extinguishes  a  corresponding  proportion  thereof,  if  the  benefit  of 
such  performance  is  voluntarily  retained  by  the  creditor,  but  not  otherwise.  If 
such  partial  performance  is  of  such  a  nature  that  the  creditor  cannot  avoid  re- 
taining it  without  injuring  his  own  property,  his  retention  thereof  is  not  presumed 
to  be  voluntary.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Accord   and  satisfaction — ^Part  perform- 

ance in  satisfaction. 

3.  Answer — ^Admission  of  partial  perform- 

ance. 
4,5.  Same-— General  denial. 

6.  Same — ^Insufficiency  of  performance  as  de- 

fense. 

7.  Architect's    certificate    of    completion  — 

Building  contract. 

8.  Entirety  of  contract — ^Provifdon  for  pay- 

ment as  work  progresBes. 

9.  Estoppel  by  acceptance  to  object  to  per- 

formance. 
10.  Same — Ignorance  of  defects. 
IL  InToluntary  retention  of  partial  perform- 
ance— ^Assumpsit  does  not  lie. 
12.  Land — Conveyance  of  insufficient  portion. 
13-15.  Modification  of  contract  by  parties — Com- 
plaint in  assumpsit. 
16,17.  Partial  payment  is  but  partial  discharge. 

18.  Same — ^After  default  in  payment  of  in- 

stalment. 

19.  Same — ^Penalty — ^Payment  of  insufficient. 

20.  Strict  compliance  with  contract  necessary. 

21.  Same — Purchase  from  others  than  seller 

in  violation  of  stipulation. 
22,23.  Voluntary  retention  of  benefit — ^Assump- 
sit lies. 

24.  Same — Work   not    done   in   workmanlike 

manner. 

25.  Waiver     of     imperfect  •  performance- 

Ignorance  of  method  pursued. 

1.  APPLIED,  C7ITBD,  CONSTRUED,  RCS- 
FBSRBD  TO,  etc.,  In:  Cavanaugrh  vs.  Cassel- 
sum,  88  Cal.  548,  652,  86  Pac.  Rep.  616  (ap- 
plied). 

8.  ACCORD  AND  SATISFACTION— PART 
PERFORMANCE  IN  SATISFACTION.— See  post 
11524  and  note;  8  L.  R.  A.  267;  11  L.  R.  A.  710; 
M  U  R.  A.  771;  60  Ia  R.  A.  401.  Also  ex- 
teustlve  monoffraphie  note  by  Ernest  Watts. 


20  L.  R.  A  786-812;  64  Am.  Dec.  138-148;  28  Am. 
Rep.  293;  100  Am.  St.  Rep.  390-466.  especially 
pp.   420.   431. 

8.  ANSWER — ^AdmlasloB  of  partial  perform- 
ance.— See  ante  S  1473  and  note  par.  39  et  seq. 

4.  General  denial  lets  In  evidence  of  accord 
and  satisfaction. — Gavin  vs.  Annan,  2  Cal.  494, 
497.  See  Frlsch  vs.  Caler,  21  Cal.  71;  Fair- 
Child  vs.  Amsbaugh,  22  Cal.  672,  675;  Davanay 
vs.  EfiTgrenhoff,  43  Cal.  395,  897. 

6.  Overruled  t  Holdingr  new  matter  must  be 
specially  pleaded. — Plercy  vs.  Sabin,  10  Cal. 
22,  30.  70  Am.  Dec.  692;  Coles  vs.  Soulsby.  21 
Cal.  47.  60.  See  Michalitschke  vs.  Wells  F.  & 
Co..  118  Cal.  683,  690,  50  Pac.  Rep.  847.  Ark. 
Mcllroy  vs.  Buckner.  35  Ark.  655.  561.  Ga. 
Jones  vs.  Lavender,  55  Ga.  288.  Ind.  Hubler 
vs.  Pullen,  9  Ind.  273,  68  Am.  Dec.  620.  loiva. 
Scott  vs.  Morse,  64  Iowa  782,  6  N.  W.  Rep.  68, 
7  Id.  15. 

See  note  61  Am.  Dec.  61. 

8.     Insnllicleney   of   performance    as   defense 

cannot  be  asserted  under  general  issue,  but 
must  be  specially  pleaded. — Kendall  vs.  Val- 
lejo.  1  Cal.  371.  372.  See  Albany  vs.  Trow- 
bridge. 6  Hill  (N.  T.)  71;  Barber  vs.  Rose.  6 
Hill  (N.  y.)   76. 

7.  ARCHITECT'S  CERTIFICATE  OF  COM- 
PLETION, payment  conditional  upon,  architect 
should  be  required  to  give  his  certlflcate  only 
when  there  has  been  substantial  compliance 
with  all  terms  of  contract,  and  there  remains 
nothing  further  to  be  done  In  relation  thereto 
which  it  is  practicable  and  reasonable  to  re- 
quire, to  make  the  Job  a  finished  and  completed 
one. — Craig  vs.  Geddis,  4  Wash.  390.  80  Pac. 
Rep.   896. 

8.  ENTIRETY  OF  CONTRACT.— Provision 
for  payment  wtm  woric  prosreeaca,  from  time 
to  time,  according  to  estimates  to  be  made. 
does   not   change   character    of    contract    and 


1 1477       (12U) 


PBRFORMA1VCB-— MODIFICATIOBT,    BTC. 


[DlT.  m,  rt,  L 


make  It  severabla. — Cox  ru.  Western  Pac.  R. 
Co.,  44  Cal.  18.   2S. 

AS  TO  SOfTIBflrrY  OF  COITTRAOT  —  Com- 
plete perfonwuioet  whea  eeeential  to  canee  of 
actios  ex  contractw. — See  monoerraphic  note  69 
Am.  St.  Rep.  277-295. 

Aa  to  prereatioa  of  Ferfonaaacey  see  post 
1 1612  and  note. 

9.  ESTOPPSL  BT  ACCEFTANCB  of  per- 
formance differing  from  that  contracted  for 
will  estop  party  so  accepting:  from  afterwards 
taklner  advantage  of  failure  to  perform  In 
accordance  with  contract. — Oilman  vs.  County 
of  Doufflas.  6  Not.  27,  80,  8  Am.  Rep.  237. 

10.  Irnoraaee  of  defects  of  latent  charac- 
ter in  material  furnished  and  used,  owner  of 
house  is  not  precluded,  upon  defects  appear- 
inff,  from  showiner  that  the  material  was  not 
furnished  accordiner  to  asrreement. — Utah  Lum- 
ber Co.  vs.  James.  25  Utah  434,  71  Paa 
Rep.  988. 

Aa  to  Impossibility  of  performance^  see  post 
S1611  and  note. 

11.  INVOLUNTART  RSmClfTIOlf  OF  PAR- 
TTAIi  performance: — <^iuuitiim  meruit  aad 
valebat  does  not  lie  where  plaintiff,  after 
partly  performinsr  indivisible  contract,  with- 
out legal  cause  voluntarily  abandons  and  re- 
fuses to  complete  it,  leaving:  work  unfinished 
in  important  and  substantial  particulars. — Rld- 
dell  vs.  Peck-Williamson  H.  &  V.  Co.,  27  Mont 
44,  69  Pac.  Rep.  241.  See  Colo.  Cochran  vs. 
Balfe,  12  Colo.  App.  76,  64  Paa  Rep.  399.  Mont. 
Franklin  vs.  Schultz,  23  Mont.  166,  67  Pac.  Rep. 
1037  (contract  to  build  house).  N.  T.  Smith 
vs.  Brady,  17  N.  T.  178.  W.  D.  Anderson  vs. 
Todd,  8  N.  D.  168,  77  N.  W.  Rep.  599.  Utah. 
Utah  Lumber  Co.  vs.  James,  86  Utah  434,  71 
Paa  Rep.  986. 

12.  LAND — ^Asreement  for  conveyance  of 
specilled  quantity,  except  by  ag:reement  be- 
tween parties,  cannot  be  satisfied  by  convey- 
ance of  half  of  quantity  specified. — Cavanaugh 
vs.  Casselman,  88  CaL  543,  662,  26  Pac.  Rep. 
616. 

13.  MODIFICATION  OF  CONTRACT  BY 
PARTnss  plaintiff  must  sue  in  assumpsit  on 
contract  rather  than  greneral  assumpsit;  and 
he  must  prove  contract  and  his  performance 
of  all  his  part  thereof,  except  so  far  as  same 
has  been  deviated  from  by  consent. — O'Connor 
vs.  Ding:ley,  26  Cal.  11,  19-21.  See  Jerome  vs. 
Stebbins,  14  Cal.  457;  White  vs.  Soto,  82  Cal. 
664,  667,  658,  28  Paa  Rep.  210. 

14.  Compares  Do  Boom  vs.  Priestly,  1  Cal. 
206,  207;  Reynolds  vs.  Jourdan,  6  Cal.  108, 
111;  Adams  vs.  Push,  7  Cal.  150,  151  (afiSrming: 
common-law  doctrine  that  where  special  con- 
tract has  been  deviated  from  or  modified,  party 
clalminc:  compensation  must  sue  in  g^eneral 
assumpsit). 

15.  Complaint  should  allege  original  con- 
tract and  modifications. — O'Connor  vs.  Dine:ley, 
supra;  White  vs.  Soto,  82  Cal.  654,  657,  658,  23 
Pac.  Rep.  210.  See  Jerome  vs.  Stebbins,  14  Cal. 
457,  458:  Johnson  vs.  Santa  Clara  Co.,  28  Cal. 
646,  547;  Daley  vs.  Russ.  86  Cal.  114,  117,  24 
Pac.  Rep.  867;  Perkins  vs.  Barnes,  3  Nev.  657, 
666. 

As  to  offer  of  partial  performance,  see  post 


9  I486  and  note;  also  note  100  Am.  St.  Rep.  890 
et  seq. 

le.  PARTIAL  PAYMENT  18  BUT  PARTIAi:« 
DISCHARGB  of  obligation,  and  furnishes  no 
claim  for  relinquishment  of  any  rights  for  res- 
idue.— QrifiSth  va  Grogan,  18  Cal.  317,  824.  See 
Armstrong  va  Hay  ward,  6  CaL  183;  Siddall  vs. 
Clark,  89  Cal.  821,  323,  26  Pac.  Rep.  829. 

17.  Doctrine  applies  to  payment  in  money, 
but  has  never  been  extended  to  case  where 
payment  in  merchandise  or  property  was  ac- 
cepted in  satisfaction. — Gavin  va  Annan,  2 
Cal.  494,  497. 

18.  After  default  la  payment  of  Instalment. 

—At  specified  time  giving  right  to  possession 
payment  of  part  of  instalment  will  not  have 
effect  to  cure  default  and  restore  buyer  to 
rights  lost  by  default. — Hegler  vs.  Eddy,  63 
CaL  697.  699. 

As  to  partial  payment  by  one  of  Joint  obli- 
gors, see  ante  1 1474  and  note  par.  4. 

19.  Penalty — Payment  of  Inanfllclent  to  re- 
lieve of  performance,  or  in  that  way  dischargro 
from  liability  to  perform. — Whitney  vs.  Stone, 
23  CaL  276,  276,  277.  See  IIL  Lyman  vs.  Ged- 
ney,  114  IIL  388,  55  Am.  Rep.  871,  29  N.  £2.  Rep. 
288.  Mass.  Ropes  vs.  Upton.  126  Mass.  2&8. 
Mlcb.  Daily  vs.  Litchfield.  10  Mich.  29.  Meat. 
Thornburgh  va  Fish.  11  Mont.  63,  62,  27  Pac 
Rep.  381.  N.  J.  Crane  vs.  Peer,  48  N.  J.  ESq. 
<16  Stew.)  653,  4  AtL  Rep.  78.  N.  T.  Ayrea  vs. 
Pease,  12  Wend.  393.  8.  D.  Fletcher  vs.  Ar- 
nett.  4  &  D.  616,  67  N.  W.  Rep.  916. 

Aa  to  prevention  of  fall  performnncey  see 
post  91611  and  note. 

90.  STRICT  COMPLIANCE  TITITH  CON- 
TRACT NBCBSSARY. — Obligee  has  right  to 
exact  strict  compliance  with  contract,  and  if 
he  pursues  legal  course  court  will  not  com- 
pel him  to  waive  his  rights,  although  such 
rights  may  appear  unconscionable. — Frothing^- 
ham  vs.  Jenkins,  1  Cal.  42.  44.  62  Am.  I>ec 
2S6;  Twomey  vs.  People's  Ice  Co.,  66  Cal.  233, 
234.  6  Pac  Rep.  168.  See  Utah  Lumber  Co.  vs. 
James.  25  Utah  434,  71  Pac.  Rep.  986. 

21.  Purchase  from  others  than  seller  In  vio- 
lation of  stipulation  during  specified  time, 
breach  of  contract  in  such  particular  will  re- 
lease seller  from  further  performance  after 
such  breach. — Twomey  vs.  People's  Ice  Co.,  66 
CaL  283.  234.  6  Pac.  Rep.  158. 

22.  VOLUNTARY  RESTESNTION  OF  BENE- 
FIT— Recovery  on  qnantnm  meruit  for  ma- 
terial and  services  their  reasonable  value, 
after  deducting  therefrom  any  damages  the 
party  for  whom  such  materials  were  furnished 
and  services  were  rendered  has  sustained  by 
reason  of  such  failure. — Katz  vs.  Bedford,  77 
CaL  819,  822,  19  Pac.  Rep.  523,  1  L.  R.  A.  826. 
See  Colo.  Arap&hoe  C.  &  L.  Co.  vs.  Stevens,  13 
Colo.  534,  22  Pac.  Rep.  823.  Oreg.  Steeples  vs. 
Newton.  7  Greg.  110,  33  Am.  Rep.  705;  Trlbou 
vs.  Strowbridge,  7  Greg.  156,  167;  Todd  vs. 
Huntington,  13  Greg.  9,  4  Pac.  Rep.  896;  Gove 
vs.  Island  City  Merc  &  M.  Co..  19  Greg.  863, 
869.  24  Pac.  Rep.  521.  TVia.  Trowbridge  vs. 
Barrett,  SO  Wis.  661. 

28.     Compares     Gove   vs.   Island   Merc    &   M. 
Co.,  16  Greg.  93,  17  Pac.  Rep.  740. 

24*     Work  not  done  In  workmanlike  i 
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plaintiff  may  recover  on  quantum  meruit  and 
^-alebat  what  work  done  and  material  fur- 
nished in  laylnff  sidewalk  were  worth,  where 
parties  cannot  rescind  and  stand  In  statu  quo, 
bat  one  of  them  must  derive  benefit  from  labor 
of  other. — Katz  vs.  Bedford,  77  Cat  819,  321, 
322.  19   Pac    Rep.    528,   1    L.   R.    A.    826.      See 


Grove  vs.  Island  City  Merc.  &  M.  Co.,  19  Ores. 
863,  369,  24  Pac.  Rep.  521. 

25.  WAIVER  OF  -  IMPBRITBOT  PBRFORM- 
ANCB — Partial  performance  without  knowl- 
edge of  defects  inanlllcleiit  to  warrant  pre- 
sumption of.— Franklin  vs.  Schulta,  28  Mont. 
165,  67  Pac  Rep.  1037. 


§  1478.    PATMENT,  WHAT.    Performance  of  an  obligation  for  the  delivery  of 
money  only,  is  called  payment. 

History:    Enacted  March  21,  1872. 

L  Applied,  cited,  eonstmed,  referred  to,  etc. 
2.  Cross-demand    does   not   eonstitate   pay- 
ment. 
8.  Same — Surety  not  released, 

4.  Legal  tender. 

5.  Same — ^Distinction  between  obligation  to 

pay  money  and  particular  kind  of  money. 

8.  Siune — Same — ^Account  stated. 
7,8.  Same — Same — Coin  or  its  equivalent. 

9.  Levy  of  execution. 

10.  Same — Sureties  discharged. 

11.  Medium   of   payment  —  Election   by   as- 

signee. 

12.  Merchandise  or  any  commodity  may  be 

medium  of  payment,  when. 
13,14.  Mortgage — ^Doee  not  operate  as  payment 

— ^New  mortgage,  effect. 
15, 16.  Note,  bill,  check,  etc,  taken  for  debt— 

Burden  of  proof. 
17,18.  Same — Check — Certified  checks. 

19.  Same — Same — ^Agent  accepting  check,  loss. 
20, 2L  Same — Same— Payment    of    check— Bela- 

tion  back  to  deUvery  of  check. 
22,23.  Same — Same  —  Sheriff  may  accept  check 

as  conditional  payment. 

24.  Same— </onditional  payment. 

25.  Same — Dishonored  or  nncolleetable  paper. 
26,27.  Same — Express  contract  to  receive  paper 

in  payment — Check. 

28.  Same — Same— Consideration    sufficient. 

29.  Same — Same  —  Sheriff's  return    not    evi- 

dence. 

30.  Same  —  Same  —  Surrender  of  note  upon 

takini^  new  one. 
31,32.  Same — Extension  of  time  of  payment — 
Contemporaneous  paper. 

33.  Same — Intention  of  parties  governs. 

34.  Same— Laches  on  part  of  creditor. 

35.  Same — Question  of  fact  for  jury. 

36.  Same — Benewal  of  note  taken  in  payment. 

37.  Same — Same — Pledged   property   not   re- 

leased. 

38.  Same — Second   note  given   to  holder   of 

note. 
)9,40.  Same — Sheriff  has  no  anthority  to  accept 
notes. 

41.  Same — Stipulation  that  original  debt  shall 

not  be  paid. 

42.  Same— Surrender  of  note  upon  payment 

by  draft  or  check. 

43.  Partial  payment. 

44.  Pledged   property — Funds  realised   from 

constitute  payment. 

45.  Same— Pledge  presumed  rather  than  pay- 

ment. 
4$.  Kents  and  profits  from  land  received  by 

mortgagee. 
47.  Seeuri^  offered  or  given  not  payment. 


1.  APPJLIE3D,  CITED,  CONSTRUBD,  RB* 
FBRRBD  TO,  etc..  In:  Borland  vs.  Nevada 
Bank,  99  Cal.  89,  94,  87  Am.  St.  Rep.  82,  83 
Pac.  Hep.  787  (referred  to);  Ballard  vs.  Nye 
(CaL  July  7,  1902),  69  Pac.  Rep.  481,  482  (cited). 

2.  CROBS-DEBIAIVD  DOBS  NOT  COlfSTI- 
TUTB  PAYMENT,  no  matter  how  clearly  es- 
tablished. It  can  become  payment  by  agree- 
ment of  parties  to  so  treat  and  liquidate  it, 
and  In  no  other  way. — See  Cook  vs.  Davis,  22 
CaL  157,  169;  In  re  Estate  Couts,  100  CaL  400, 
404,  84  Pac.  Rep.  865;  Wharton  vs.  Klnff,  69 
Ala.  365;  McCurdy  vs.  Mlddleton,  82  Ala.  181, 
%  So.  Rep.  721;  Edmunds  vs.  Black,  18  Wash. 
490,  48  Paa  Rep.  880. 

8.  Surety  sot  released. — Where  maker  of 
accommodation  note  owes  amount  equal  to  or 
more  than  loss  which  he  has  incurred  by  rea- 
son of  making  such  note,  pledgeor  who  has 
eriven  another  note,  executed  by  payee  of  ac- 
commodation note,  as  collateral  security  to 
maker  of  accommodation  note,  is  not  entitled 
in  action  against  pledgeor  to  which  payee  of 
accommodation  note  is  not  party,  to  compel 
pledgee  to  redeliver  pledged  note  on  theory 
that  it  has  been  paid. — Cook  vs.  Davis,  22  CaL 
157,  159. 

4.  LEGAL.  TENDER. — In  absence  of  expresp 
stipulation  to  contrary,  payment  or  tender 
must  be  paid  in  lawful  money,  or  what  con-' 
stitutes  legal  tender  under  constitution  of 
United  States  and  act  of  Congress,  and  pay- 
ment or  tender  made  In  such  medium  is  suf- 
ficient.— See  Lick  vs.  Faulkner,  26  Cal.  404, 
414.434:  Curiae  vs.  Abadle.  25  Cal.  602,  503,  604; 
Carpentier  vs.  Atherton,  26  Cal.  664,  569  (de- 
claring that  there  are  three  kinds  of  money, 
gold,  silver,  and  United  States  notes,  as  me- 
dium of  exchanges,  and  that  money  made  by 
coinage  of  gold  or  silver  is  legal  tender  as 
prescribed  by  law,  in  discharge  of  obligations, 
which  are  to  be  satisfied  by  payment  of  money, 
in  general  terms).  See  Kierski  vs.  Mathews, 
25  CaL  591,  593;  Galland  vs.  Lewis,  26  CaL  46, 
48,  49;  People  ex  reL  Mulford  vs.  Mayhew,  26 
CaL  655,  662;  Otis  vs.  Haseltine,  27  CaL  80,  82; 
Higgins  vs.  Bear  River  &  Auburn  W.  &  M. 
Co.,  27  CaL  153,  161,  162;  Lane  vs.  Gluckauf, 
28  CaL  288,  293,  294,  87  Am.  Dec.  121;  Vilhac 
vs.  Biven,  28  Cal.  409;  Reese  vs.  Stearns,  29  CaL 
273,  275,  276;  Poett  vs.  Stearns.  31  CaL  78,  81; 
Fox  vs.  Minor,  32  CaL  111,  120,  91  Am.  Dec. 
666;  Tarbell  vs.  Central  Pac.  R.  Co.,  34  CaL 
616,  622;  Belloc  vs.  Davis,  38  CaL  242,  254; 
People  ex  rel.  Chrystal  vs.  Cook,  89  Cal.  658, 
659,  44  Cal.  638,  640;  Langenberger  vs.  Kroeger, 
48  CaL  147,  150,  17  Am.  Rep.  418;  Wllliston 
vs.  Perkins,   61  CaL   554.   656.   666:  HIttson  vs. 
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Darenport,  4  Colo.  169,  174;  MUUkon  vs.  Sloat, 
1  Nor.  671. 

6.  DtotlaetioiK  betwees  obUsmtloB  to  par 
money  and  partleular  kind  of  moacy* — If  ono 

agrees  generally  to  pay  or  deliver  to  another 
erlven  number  of  dollaxs,  he  may  perform  by 
payment  of  specified  sum  in  any  kind  of  dol- 
lars which  are  recoemized  as  leg^al  tender  for 
purpose  by  the  law  of  the  land;  but  if  he  con- 
tracts to  pay  his  debt  in  particular  kind  of 
money,  his  obligation  cannot  be  dischargred  in 
accordance  with  his  stipulation  by  payment  in 
a  different  kind  of  money. — Carpentier  vs. 
Atherton,  26  Cal.  664,  670;  Galland  vs.  Lewis, 
26  Cal.  46,  49;  Burnett  vs.  Stearns,  88  Cal.  468, 
474;  Wendt  vs.  Ross,  38  Cal.  660,  666.  See  Den- 
nis vs.  Moses,  18  Wash.  337,  62  Pao.  Rep.  838, 
(0  L.  R.  A.  302. 

8.  Same — Aeeonat  stated* — Where  account 
\s  stated  and  debtor  aerrees  that  amount  is 
due  in  coin,  payment  must  be  made  in  coin, 
regardless  of  nature  of  original  indebtedness. 
—Carey  vs.  Philadelphia  &  C  P.  Co.,  88  Cal. 
694.  696. 

7.  Same — Cola  or  Its  eqalvalent. — Where  it 
Is  provided  that  payment  shall  be  made  in 
fold  coin  or  equivalent  of  such  coin  if  paid 
In  legal  currency  payment  may  be  made  in 
legal  currency  at  its  face  value. — Reese  vs. 
Stearns,  29  Cal.  273,  274-278.  See  Carpentier 
vs.  Atherton,  26  Cal.  664;  Spencer  vs.  Prindle, 
28  Cal.  276;  Tarpy  vs.  Shepherd,  80  Cal.  180; 
Poett  vs.  Stearns,  81  Cal.  78,  80;  Belloc  vs. 
Davis,  38  Cal.  242,  246. 

&  Compnret  Hittson  vs.  Davenport,  4  Colo. 
169,  174;  Walkup  vs.  Huston,  66  N.  C.  501. 

9.  L.E2VY  OF  BXESCUTION  on  property  suf< 
ficlent  to  satisfy  same  is  satisfaction  of  judg- 
ment.— People  vs.  Chlsholm,  8  Cal.  29,  30.  See 
Mulford  vs.  Estudillo,  23  Cal.  94,  100;  Mickles 
vs.  Haskin,  11  Wend.  (N.  Y.)  126;  Day  vs. 
Ramey,  40  Ohio  St.  446,  449. 

10.  Sureties  dlaeharsed. — Such  levy  is  suf- 
ficient to  discharge  third  persons  who  are 
liable  collaterally  or  as  sureties,  although  law 
does  not  deem  such  levy  payment  in  strict 
sense  of  the  word. — Mulford  vs.  EstudiUo,  23 
Cal.  94,  100. 

11.  ME2DI1JM  OF  PAYMBNT— Bleetlon  by 
asslarnee. — Where  contract  gives  payee  elec- 
tion to  take  pay  in  money  or  water,  assign- 
ment by  payee  devolves  such  right  of  election 
upon  assignee. — Myers  vs.  South  Feather  River 
W.  Co.,  14  Cal.  268.  277. 

12.    merchandise:  ob  ajtt  commodity 

MAY     be:     medium     of     PAYMENT^— Where 

parties  to  transaction  agree  such  shall  be  ac- 
cepted as  payment,  but  consent  of  creditor  to 
accept  as  payment  the  thing  received  is  as 
essential  as  purpose  of  debtor  that  it  shall 
have  that  effect. — Borland  vs.  Nevada  Bank,  99 
Cal.  89,  94,  37  Am.  St,  Rep.  82,  33,  Pac.  Rep.  737. 

13.  mortgage: — Does  not  operate  as  pay- 
menty  and  hence  debt  so  secured  is  subsisting 
one  upon  which  action  may  be  brought. — 
Lodge  vs.  Turman,  24  Cal.  886,  391;  Tolman  vs. 
Smith.  86  Cal.  280,  287,  24  Pac.  Rep.  743.  See 
Alferitz  vs.  Ingalls.  88  Fed.  Rep.  964,  969,  970 
(case  arising  In  Nevada). 

14.  Substitution    of   new    mortvase    for   old 


•mm  does  not  operate  to  discharge  old  ono,  bnt 
merely  suspends  remedy  upon  It. — Tolman  vs. 
Smith,  86  Cal.  280,  287.  84  Paa  Rep.  743. 

16.    note:,   bili^   cHBCKy  flrrc,  takbh 

FOB  DE:BT. — Express  agrreement  must  be 
shown  to  establish  fact  that  note,  bill,  or  other 
like  paper  of  either  debtor  or  third  person 
was  taken  by  creditor  in  payment  of  pre-exist- 
ing debt. — Smith  vs.  Harper.  6  Cal.  329,  330; 
Brewster  vs.  Bours,  8  Cal.  601.  506;  Griffith  vs. 
Grogan,  12  Cal.  317,  822;  Higgins  vs.  Wortell. 
18  Cal.  880,  833;  Crary  vs.  Bowers,  20  Cal.  85, 
88;  Smith  vs.  Owens,  21  Cal.  11,  23;  Brown  vs. 
Cronise.  21  Cal.  386,  888;  Welch  vs.  Allington, 
23  Cal.  322,  828;  Mitchell  vs.  Hockett,  26  Cal. 
688,  642,  86  Am.  Dec.  161;  Brown  vs.  Olmsted. 
60  Cal.  162,  166,  166;  D'Escompte  vs.  Dresbach, 
78  CaL  16,  20,  20  Pac.  Rep.  28;  Tolman  vs. 
Smith,  86  Cal.  280.  287,  24  Pac.  Rep.  743;  Stein- 
hart  vs.  National  Bank,  94  Cal.  862,  366,  367.  28 
Am.  St.  Rep.  132.  29  Pac.  Rep.  717;  Durfee  vs. 
Seale,  189  Cal.  603,  607,  78  Pac.  Rep.  436.  See 
People  ex  rel.  Thorne  vs.  San  Francisco,  4  Cal. 
127;  Griffith  vs.  Grogan,  12  Cal.  317,  322;  Bor- 
land vs.  Nevada  Bank,  99  Cal.  89,  96,  87  Am. 
St.  Rep.  82,  38  Pac  Rep.  787.  Colo.  Zook  vs. 
Odle,  8  Colo.  App.  87,  82  Pac.  Rep.  82;  Denver 
Brew.  Co.  vs.  Barets,  9  Colo.  App.  841,  48  Pac. 
Rep.  834;  First  Nat.  Bank  Pueblo  vs.  Newton. 
10  Colo.  161,  14  Pac.  Rep.  428.  Mont.  Knox  vs. 
Gerhauser,  3  Mont.  267,  276.  N.  Y.  Tobey  vs. 
Barber,  6  John.  N.  Y.  68  (leading  American  au- 
thority). Ore.  Trullinger  vs.  Kofoed,  7  Oreg. 
228.  230,  S3  Am.  Rep.  708;  Holladay  vs.  Holladay, 
13  Oreg.  623,  12  Pac.  Rep.  821;  Black  vs.  Sippy. 
16  Oreg.  674,  16  Pac  Rep.  418;  Johnstone  vs. 
BarriUs,  27  Oreg.  261,  60  Am.  St.  Rep. 
717,  41  Pac.  Rep.  666.  S.  D.  Baker  vs. 
Baker,  2  8.  D.  261,  89  Am.  St.  Rep.  776, 
49    N.    W.     Rep.     1064;    Estey    vs.     Birnbaum. 

9  a  D.  174,  68  N.  W.  Rep.  290.  Utah.  Heath 
vs.  White,  3  Utah  474,  24  Pac  Rep.  762. 
Wash.  Duggan  vs.  Pacific  Boom  Co.,  6  Wash. 
693,  696,  36  Am.  St.  Rep.  182,  34  Pac.  Rep.  167; 
Boston  Nat.  Bank  vs.  Jose.  10  Wash.  185.  192, 
38  Pac.  Rep.  1026;  Edmunds  vs.  Black,  18  Wash. 
490,  43  Pac  Rep.  330.  Bnv*  Clark  vs.  Mundall, 
1  Salk.  124  (wherein  Lord  Holt  declared  that: 
"A  bill  shall  never  go  in  discharge  of  prece- 
dent debt,  except  it  be  a  part  of  the  contract 
that  it  shall  be  so");  Ward  vs.  Evans.  2  Ld. 
Raym.  928. 

16.  Burden  of  proof  on  debtor. — Is  on  per- 
son claiming  same  was  taken  as  payment, 
and  he  must  repel  legal  intendment  or  Impli- 
cation by  evidence  as  clear  and  satisfactory 
as  is  essential  to  establish  payment  or  satis- 
faction of  admitted  debt  or  demand. — See  Den- 
ver Brew.  Co.  vs.  Barets.  9  Colo.  App.  341.  48 
Pac.  834;  First  Nat.  Bank  Pueblo  vs.  Newton, 

10  Colo.  161,  14  Pac.  Rep.  428;  Knox  vs.  Ger- 
hauser, 3  Mont.  267,  276. 

17.  Checks  are  only  provisional  or  condi- 
tional payment,  and  not  absolute  payment  of 
debt  for  which  they  are  given,  in  absence  of 
agreement. — D'Escompte  vs.  Dresbach,  7S  Cal. 
15,  19-21.  20  Pac.  Rep.  28.  See  People  ex  rel. 
Thorne  vs.  San  Francisco,  4  Cal.  127;  Steinhart 
vs.  National  Bank.  94  Cal.  362.  367,  28  Am.  St. 
Rep.  132,  29  Pac  Rep.  717.  Colo.  Larsen  vs. 
Breene,  12  Colo.  480,   21   Pao.  Rep.  498.     Minn. 
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National  Bank  of  Com.  vs.  ChlcagrOp  B.  &  N. 
R.  Co.,  44  Minn.  224,  20  Am.  St.  Rep.  666,  46  N. 
W.  Rep.  342,  660.  9  L.  R.  A.  263.  Va.  Blair  vs. 
Wilson.  28  Qratt.   (Va.)  171.  172. 

Aa  to  payment  by  check,  see  monogrraphic 
cote  by  Robert  Desty,  7  L.  R.  A.  442,  443. 

16.  Same — Certilled  check  Is  within  rule, 
tnd  does  not  constitute  payment,  unless  it  is 
to  agreed. — See  People  ex  reL  Thome  vs.  San 
Francisco.  4  Cal.  127;  Larsen  vs.  Breene,  12 
Colo.  480,  21  Pac.  Rep.  498. 

191    Same — Asent  'whoy  aceepttas  time  check 

in  violation  of  custom  of  merchants,  which 
check  is  not  paid,  loss  falls  upon  agrent 
rather  than  principal. — ^Harlan  vs.  Bly,  68  CaL 
£22.  527,  9  Pac  Rep.  947. 

M.  Same — Payment  off  eheck« — ^If  check  be 
taken  in  payment  and  money  is  received  on 
oneh  check,  debt  for  which  check  was  taken 
fi  extinguished  and  paid. — Harlan  vs.  Bly,  68 
CaL  622.  626,  9  Pac  Rep.  947. 

U.  Same^Same— Relates  to  date  off  de- 
ItTery  off  cheek. — Where  check  is  received  as 
conditional  payment.  If  recipient  actually 
cashes  it  payment  becomes  absolute,  and  re- 
lates to  date  of  payment  of  check. — Hooker  vs. 
Burr.  137  Cal.  663,  668,  99  Am.  St.  Rep.  17,  70 
Pac.  Rep.  778. 

22.  Same — Sherill  may  aeeept  cheek  as  con- 
ditional payment  of  redemption  money,  and  if 
check  is  resrularly  paid  his  principal  is  bound. 
—Hooker  vs.  Burr.  137  Cal.  663,  668,  99  Am. 
St.  Rep.  17,  70  Pac  Rep.  778.  See  Jessup  vs. 
Carey.  61  Ind.  684. 

25.  Compares  People  ex  rel.  Thome  vs. 
San  Francisco,  4  Cal.  127  (overruled  case, 
holding  that  redemption  could  not  be  effected 
by  certified  check  which  was  subsequently 
cashed). 

S4.  Conditional  payment. — Where  original 
securities  are  not  given  up  and  note  is  not 
received  in  satisfaction  of  demand  arising:  up- 
on such  securities,  but  is  intended  merely  as 
conditional  payment,  debt  is  not  extinguished, 
and  there  is  mere  temporary  suspension  of 
remedy  for  recovery  of  original  debt. — Crary 
vs.  Bowers.  20  Cal.  86,  88;  Brown  vs.  Cronise, 
21  Cal.  386,  388;  Tolman  vs.  Smith,  86  Cal.  280, 
287.  24  Pac.  Rep.  743;  Hooker  vs.  Burr,  137  Cal. 
S63.  668,  669,  99  Am.  St.  Rep.  17,  70  Pac.  Rep. 
778. 

tS.    Dishonored     or     nneoUectable     paper.— 

Debt  is  not  paid  by  receipt  of  check,  note,  or 
bill  which  proves  to  be  insufficient  security 
and  is  not  collectable. — See  Griffith  vs.  Gro- 
gan.  12  Cal.  317,  322.  323;  D'Escompte  vs.  Dres- 
bach,  78  Cal.  16,  25,  20  Pac.  Rep.  28.  Colo.  Lar- 
sen  vs.  Breene,  12  Colo.  480,  21  Pac.  Rep.  498; 
Edwards  vs.  Harvey,  2  Colo.  App.  109.  29  Pac. 
Rep.  1024.  Mont.  Knox  vs.  Gerhauser,  8  Mont. 
217,  275.  276.  IVaah.  Duggan  vs.  Pacific  Boom 
Co^  6  Wash.  693,  696,  36  Am.  St.  Rep.  182,  84 
Pac.  Rep.  157. 

26.  Ezpvess  contract. — ^That  debt  may  be 
paid  by  giving  note,  bill,  check,  or  the  like, 
will  be  valid  if  it  be  offered  and  accepted  as 
payment. — Stanley  vs.  McElrath,  86  Cal.  449, 
456,  26  Pac.  Rep.  16.  10  L..  R.  A.  546.  See  Jenne 
vs.  Burger,  120  Cal.  444,  447.  62  Pac.  Rep.  706; 
Crelghton  vs.  Gregory,  142  Cal.  84,  41,  76  Pac 


Rep.  669;  Edmunds  vs.  Black,  16  Wash.  78,  46 
Pac.  Rep.   639. 

97.  Same — Check  expressly  agreed  to  be 
taken  in  payment,  creditor  takes  risk  of  pay- 
ment of  check  from  time  of  his  acceptance  of 
it. — D'Escompte  vs.  Dresbach,  78  CaL  16,  23, 
24,  20  Pac.  Rep.  28. 


Same — "Doctrine  off  nudom  pactnna  does 
not  apply  to  such  case;  for  a  man  may,  if  such 
be  his  will,  discharge  his  debtor  without  any 
consideration." — Sheehy  vs.  Mandevllle,  10  U.  S. 
(6  Cr.)  263,  264,  bk.  8  L.  ed.  216. 


Same— SherllTa   retnm   not   evidence    of 

satisfaction  by  note  of  hand;  in  effect  amounts 
to  nothing  more  than  certificate  that  plaintiff 
in  execution  received  note  under  agreement  to 
accept  it  as  absolute  payment  and  in  satisfac- 
tion of  judgment,  and  is  incompetent  to  prove 
such  satisfaction  of  judgment. — Mitchell  vs. 
Hockett,  26  Cal.  688,  643,  86  Am.  Dec  161. 

50.  Same — Snrreader   off   note    upon    taking 

new  one  is  insufficient  to  prove  agreement  that 
new  note  was  to  be  held  in  payment  of  old  one 
or  that  debt  due  on  old  one  was  extinguished 
by  accepting  new  one. — Welch  vs.  Allington,  23 
Cal.  822,  323.  See  Olcott  vs.  Rathbone,  6  Wend. 
(N.  T.)  490. 

51.  B«xtenaion  off  time  off  payment. — Where 
note  is  given  for  amount  of  debt,  without  any 
express  agreement  that  it  shall  be  received  in 
payment,  its  only  effect  is  to  extend  time  of 
payment,  and  upon  failure  to  pay  right  of  ac- 
tion accrues  upon  original  demand  as  well  as 
upon  note. — Hlggins  vs.  Wortell,  18  Cal.  330. 
883.  See  Brewster  vs.  Bours,  8  Cal.  601,  606; 
Griffith  vs.  Grogan,  12  Cal.  317;  Smith  vs. 
Owens,  21  Cal.  11;  Welch  vs.  Allington,  23  Cal 
822;  Brown  vs.  Olmsted,  60  Cal.  162;  D'Es- 
compte vs.  Dresbach,  78  Cal.  16,  24,  25,  20  Pac 
Rep.  28;  Tolman  vs.  Smith,  86  Cal.  280,  287,  24 
Pac.  Rep.  743;  Jenne  vs.  Burger.  120  Cal.  444. 
447,  62  Pac.  Rep.  706;  Tobey  vs.  Barber,  6  John. 
(N.  T.)  68,  73. 

82.     Same  —  Contemporaneons    paper    iriven, 

payable  at  future  day  on  purchase  of  goods, 
extends  credit  and  prolongs  time  before  which 
suit  may  be  brought  for  purchase  money. — 
Heath  vs.  White,  8  Utah  474,  24  Pac  Rep.  762. 

33.     Intention   off  parties   voverna,  and   if   it 

appears  that  at  time  such  note  or  other  paper 
was  taken  it  was  not  intent  of  parties  that 
it  should  be  received  as  absolute  payment  of 
existing  indebtedness,  then,  in  case  of  non- 
payment of  such  note,  payment  of  original  in- 
debtedness can  be  enforced. — Duggan  vs.  Pa- 
cific Boom  Co.,  6  Wash.  693,  36  Am.  St.  Rep. 
182,  34  Pac.  Rep.  167. 

84.  Laches  on  part  off  creditor. — If  creditor 
has  been  given  paper  as  additional  security 
for  payment,  and  so  conducts  himself  as  to 
release  drawer  of  bill  or  indorser  of  note  from 
liability  upon  it,  he  cannot  maintain  action 
for  debt. — Brown  vs.  Cronise,  21  Cal.  386,  388 
(failure  to  present  bill  of  exchange).  See 
Griffith  vs.  Grogan.  12  Cal.  317.  322;  Murphy 
vs.  Phelps,  12  Mont.  631,  31  Pac.  Rep.  64  (fail- 
ure to  give  notice  of  dishonor  to  defendant); 
First  National  Bank  vs.  School  Dist.,  6  Wyo. 
485,  46  Pac.  Rep.  1090  (failure  for  two  years 
to  present  warrants  for  payment). 


1 1470        (1226) 


GENBRAI^    PBRFORMAlfCB— APPLlCATIOlf    OF. 


[DtT.IIl9P«.I. 


Notl«c  to  deMor  Imnuitciial  when  he  has 
knowledfire,  and  is  fully  aware  of  Its  non- 
payment, and  It  was  in  his  possession  for  col- 
lection.— Griffith  TS.  Qrosran,  12  Cal.  817,  324. 

88.  CinestloB  of  fact  for  Jury  whether  note, 
draft,  or  other  like  paper  is  taken  for  debt  in 
payment— <jrlfflth  vs.  Grogan,  12  Cal.  317,  324. 
See  Knox  vs.  Gerhauser,  8  Mont.  267,  276. 

86.  Rene^vai  of  note  taken  In  payment  does 
not  alter  relation  of  parties  as  debtor  and 
creditor,  as  it  existed  when  note  was  received 
for  debt,  except  in  Increased  extension  of  time 
of  payment  until  maturity  of  renewed  note. — 
Griffith  vs.  Groeran,  12  Cal.  317,  324.  See  Bos- 
ton Nat.  Bank  vs.  Jose,  10  Wash.  185,  192,  38 
Pac.  Rep.  1026. 

S7.     Same — Pledired    property    not    releasedy 

transaction  not  being  extinguishment  of  debt, 
and  is  not  payment  In  sense  to  discharge  claim 
of  creditor  on  collateral  security,  unless  there 
Is  agreement  to  this  effect. — Collins  vs.  Daw- 
ley,  4  Colo.  138,  141,  34  Am.  Rep.  72.  See 
PInney  vs.  Kimpton,  46  Vt.  80,  83. 

88.     Second    note    iglven    to    holder    of    note 

without  any  new  consideration,  second  note 
not  to  be  deemed  satisfaction  of  first,  unless  so 
Intended,  and  so  accepted  by  creditor;  If  so 
accepted,  it  is  a  satisfaction. — Hart  vs.  Boiler, 
15  Serg.  &  R.  (Pa.)  162,  163.  16  Am.  Dec.  536. 

39.  Sheriff  has  no  authority  to  accept  noteo 

In  satisfaction  of  judgment. — Mitchell  vs. 
Hockett,  25  Cal.  538.  642.  85  Am.  Dec.  151. 

40.  Compares     Pars.  22,  23  this  note. 

41.  Stipulation  that  orlgrlnal  debt  not  paid, 

that  note  taken  by  creditor  shall  not  be  con- 
sidered payment  In  whole  or  In  part  of  debt, 
but  shall  be  deemed  simply  as  collateral  se- 
curity, and  that  note  shall  not  operate  as  ex- 


tension of  time,  agreement  la  •nforceabl«.— 
Kemmerer's  Appeal,  102  Pa.  St.  668,  661. 

42.  Surrender  of  note  upon  payment  by 
draft  or  chedL  not  required,  but  if  he  does  so. 
Indorsers  are  discharged. — Smith  vs.  Harper, 
5  Cal.  329.  330  (court  saying:  "Reason  of  this 
rule  is  said  to  be,  that  Indorsers  are  entitled 
to  have  note  immediately  paid  In  cash;  and  if 
holder  receives  notes  of  banker,  or  bills  of 
exchange,  he  gives  credit  for  time  to  maker, 
pro  tanto,  and  this  he  is  not  at  liberty  to  do 
at  risk  of  indorsers").  See  D'Escompte  vs. 
Dresbach,  78  Cal.  15,  20,  20  Pac.  Rep.  28;  Belle- 
ville Sav.  Bank  vs.  Bornman,  124  111.  200,  206, 
16  N.  E.  Rep.  210;  Young  vs.  Hibbs,  5  Neb. 
437. 

4S.  Partial  payment. — See  ante  1 1477  and 
note  par.   16   et  seq. 

44.  PLEDGED   PROPBRTT— Funds  reaiiaed 

from  by  pledgee,  and  appropriated  to  his  own 
use,  constitute  payment  pro  tanto. — Sellwood 
vs.  Gray,  11  Oreg.  584,  6  Pac  Rep.  196. 

45.  Pledge  presumed  rather  than   payment, 

in  absence  of  any  showing  as  to  purpose  with 
which  deposit  is  made  by  debtor  or  received 
by  creditor,  and  not  as  payment. — Borland  vs. 
Nevada  Bank,  99  Cal.  89,  96,  87  Am.  St.  Rep. 
32,  33  Pac.  Rep.  787. 

46.  RENTS  AND  PROFITS  FROM  LAND, 

possession  of  which  has  been  given  to  mort- 
gagee, will  constitute  payment  where  under- 
standing was  that  they  should  be  so  applied, 
and  amount  thereof  Is  sufficient. — First  Na- 
tional Bank  vs.  Bews,  2  Idaho  1175,  31  Pac. 
Rep.  816. 

47.  SECURITY  OFFERED  OR  GIVEN  is  not 

payment. — Frothingham  vs.  Jenkins,  1  Cal.  42, 
44,  52  Am.  Dec.  286. 


§1479.  APPLICATION  OF  GENERAL  PERFOBMANOE.  Where  a  debtor, 
under  several  obligations  to  another,  does  an  act,  by  way  of  performance,  in  whole 
or  in  part,  which  is  equally  applicable  to  two  or  more  of  such  obligations,  such 
performance  must  be  applied  as  follows: 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  of  the  debtor  that  such 
performance  should  be  applied  to  the  extinction  of  any  particular  obligation,  be 
manifested  to  the  creditor,  it  must  be  so  applied. 

2.  If  no  such  application  be  then  made,  the  creditor,  within  a  reasonable  time 
after  such  performance,  may  apply  it  toward  the  extinction  of  any  obligation, 
performance  of  which  was  due  to  him  from  the  debtor  at  the  time  of  such  per- 
formance; except  that  if  similar  obligations  were  due  to  him  both  individually  and 
as  a  trustee,  he  must,  unless  otherwise  directed  by  the  debtor,  apply  the  perform- 
ance to  the  extinction  of  all  such  obligations  in  equal  proportion ;  and  an  applica- 
tion once  made  by  the  creditor  cannot  be  rescinded  without  the   consent  of    [the] 

debtor. 

3.  If  neither  party  makes  such  application  within  the  time  prescribed  herein, 
the  performance  must  be  applied  to  the  extinction  of  obligations  in  the  following 
order;  and,  if  there  be  more  than  one  obligation  of  a  particular  class,  to  the  ex- 
tinction of  all  in  that  class,  ratably: 

1.  Of  interest  due  at  the  time  of  the  performance. 

2.  Of  principal  due  at  that  time. 
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3.  Of  the  obligation  earliest  in  date  of  maturity. 

4.  Of  an  obligation  not  secured  by  a  lien  or  collateral  undertaking. 

5.  Of  an  obligation  secured  by  a  lien  or  collateral  undertaking. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  pp.  239,  240  j  amended  by  Code  Commission,  Act  March  16,  1901,  State. 
and  Amdts.  1900-1,  p.  407,  held  unconstitutional,  see  history,  §  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Admitted  demand,  and  demand  disputed. 
8.  Agent  collecting  money  for  himself  and 

principal. 

4.  Same  —  Neglect   of   agent   employed   by 

both  debtor  and  creditor. 

5.  Attorney  and  client — Settlement  between. 

6.  Change  of  application  by  mutual  consent. 

7.  Contract  providing  for  application. 

8.  Same— Presumptive  evidence. 

9.  Debtor's  application — ^Authority  of  debtor 

to  apply  payment. 

10.  Same — ^Burden    of    proof    on    debtor    to 

show  application. 

11.  Same — ^Discharge  of  surety. 

12.  Same — Express  direction  unnecessary. 

13.  Same — Same — Refusal   to   pay   one   debt 

and  another  acknowledged. 

14.  Same — Question  of  fact  for  jury. 

15.  Same — ^Reason  for  rule. 

16.  Same — Time  of  making  application. 

17.  Same — Same — ^After  institution  of  suit. 

18.  Same — Same — Prior  to  payment. 

19.  Same — ^Verbal  application  is  sufficient. 

20.  Creditor's   application. 

21,22.  Same — Change  of  election  by  creditor. 

23.  Same — Distribution  of  payment  upon  de- 

mands barred  by  limitations. 

24.  Same — Election  manifested  by  action. 

25.  Same — ^Evidence — Circumstances   of    par- 

ticular case  considered. 

26.  Same  —  Indorser    to    whom    payment    is 

made. 

27.  Same — Proceeds  from  pledge  or  collateral 

security. 

28.  Same — Rights  of  stranger  having  junior 

mortgage  immaterial. 

29.  Same — Statement    rendered    debtor    ex- 

plained. 

30.  Same — Secured  and  unsecured  debts. 

31.  Same — Time  of  application. 

32.  Same — Same  —  Reasonable    time   allowed 

creditor. 

33.  Earliest  in  date  of  maturity. 

34.  Same — Lien   securing   earliest   obligation 

immaterial. 

35.  Same — Oldest  liens  discharged  first. 

36.  Same — Same — Priority  between  mortgage 

and  judgment. 

37.  Same — Presumption  on  appeal. 

38.  Equitable  application. 

39.  Same— Burden  of  debtor  made  as  light 

as  possible. 

40.  Same  —  Creditor's   interest    promoted   if 

without  detriment  to  debtor. 

41.  Equity  follows  law. 

42.  Immatured  debt. 

43.  Insufficiency  of  rules  prescribed  for  all 

occasions. 

44.  Interest-bearing    demand — Payment    ap- 

plied first  to.  ' 

45.  Interest  due  at  time  of  payment. 


46,47.  Same — Rule  for  casting  interest — Objec- 
tions waived. 

48.  Same — Unearned  interest. 

49.  Secured  and  unsecured  debts. 

50.  Same — Assignees  of  series  of  notes  se- 

cured by  mortgage. 

51.  Same — Same — Contract  fixing  priority. 

52.  Same — Same — Parol  evidence  not  admis- 

sible to  explain  assignment. 

53.  Same  —  Compound   interest    accruing   on 

one  debt. 

54.  Same — Interest     secured,    but    principal 

not. 

55.  Same — Mechanics'  liens — ^Discharge  of. 

56.  Sole  and  joint  obligations. 

57.  Sureties  and  grantors — Rules  apply  to. 

58.  Time  elapsing  before  commencement   of 

action. 

!•  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Byrnes  vs.  Claffey.  69 
Cal.  120,  121.  10  Pac.  Rep.  321  (applied);  Dun- 
can vs.  Thomas,  81  Cal.  56,  68,  22  Pac.  Rep. 
297  (applied);  Scott  vs.  Wood.  81  Cal.  398.  406, 
22  Pac.  Rep.  871  (referred  to);  Murdock  vs. 
Clarke.  88  Cal.  S84,  891,  892,  26  Pac.  Rep.  601 
(construed);  Hanson  vs.  Cordano,  96  Cal.  441, 
443,  81  Pac.  Rep.  467  (construed  and  applied); 
Coalter  vs.  Hurst,  97  Cal.  290,  292,  32  Pac.  Rep. 
248  (applied);  Eppinger  vs.  Kendrlck,  114  Cal. 
620.  626,  46  Pac.  Rep.  613  (cited);  Woodward 
vs.  Brown,  119  Cal.  283.  302,  63  Am.  St.  Rep. 
108.  51  Pac.  Rep.  2,  542  (referred  to);  London 
&  San  Francisco  Bank  vs.  Parrott,  125  Cal. 
472.  488,  73  Am.  St.  Rep.  64,  58  Pac.  Rep.  164 
(cited);  Moss  vs.  Odell,  141  Cal.  335,  338,  74 
Pac.  Rep.  999   (applied). 

2.  ADMITTED  DEMAND,  AND  DEMAND 
DISPUTPED. — It  will  be  presumed.  In  absence 
of  evidence  to  contrary,  that  payment  fs  made 
upon  demand  admitted,  rather  than  one  In 
dispute  at  time  of  maklnR:  such  payment, — 
Perot  vs.  Cooper,  17  Colo.  80.  31  Am.  St.  Rep. 
268,  28  Pac.  Rep.  391.  392.  See  Marprarlty  vs. 
Shlpman,   82  Va.   784,   1    S.   E.  Rep.   109. 

8.  AGENT  COI.f.ECTINO  MONEY  FOR 
HIMSELF  AND  PRINCIPAL,  grencral  payment 
which  Is  not  applied  by  parties  will  be  applied 
ratably  to  debt  due  to  apent  and  to  that  due 
to  principal. — Wendt  vs.  Ross.  33  Cal.  650.  657. 

4.  Neglect  of  agrent  employed  by  both 
debtor  and  creditor. — Where  one  Is  apent  of 
creditor  to  collect  note,  and  also  agent  of 
debtor  to  collect  other  notes  due  to  debtor, 
and  apply  proceeds  in  payment  of  creditor's 
note,  and  agent  makes  such  collections,  but 
fails  to  apply  money  received  to  payment  of 
creditor's  note,  there  Is  no  payment,  and  loss 
falls  on  debtor. — Phillips  vs.  Mayer,  7  Cal.  81. 
83.  See  Security  Co.  vs.  Graybeal,  85  Iowa  543, 
548,  39  Am,  St.  Rep.  311,  52  N.  W.  Rep.   497. 

Application  made  by  laiv  to  oldest  debt 
first. — See  par.  33  this  note. 
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6.  ATTOBNBIT  AlfO  CLIBlfT — SettleiacAt 
b«twe«ii« — ^Where  attorney  Is  slven  numerous 
debts  for  collection  by  client,  and  he  remits 
money  as  collected,  he  should  not  be  subjected 
to  rule  which  applies  between  ordinary  debtor 
and  creditor,  when  application  of  payments  Is 
not  made  by  either,  unless  a  disposition  Is 
manifested  by  him  to  appropriate  money  of 
client  to  his  own  use;  and  it  is  not  proper  to 
add  number  of  claims  together,  compute  in- 
terest on  principal  of  each  and  to  apply  pay- 
ments first  to  liquidate  total  amount  of  such 
interest  when  such  method  operates  injuri- 
ously to  him  because  debtors  in  making  pay- 
ments to  him  in  most  cases  have  paid  part, 
and  in  some  whole  of  claim,  and  thereby 
reduced  amount  upon  which  he  could  collect 
interest. — Smith  vs.  Loyd,  11  Leigh  (Va.)  612, 
37   Am.   Dec.    621. 

e.  CHANGB  OF  APPLICATION  BT  MU- 
TUAL CONSBNT  OF  PARTIBS8  IS  BINDING^— 
Cardlnell  vs.  O'Dowd,  48  CaL  686,  689,  690. 

As  to  charge  by  creditor  ^rlthont  debtoi'lB 
eonaesty  see  pars.  21,  22  this  note. 

7.  CONTRACT  TO  APPLY  MONBY  BARNBSD 
TO  PARTICULAR  DEIBT. — ^Where  payee  and 
maker  of  note  enter  Into  partnership  under 
contract  expressly  providing  that  profits  from 
partnership  which  accrue  to  maker  of  note 
shall  be  applied  to  payment  thereof,  and  at 
time  when  action  is  brought  on  note  payee  has 
in  his  hands  maker's  share  of  profits,  same 
operates  as  payment;  and  payee  cannot  defeat 
such  provision  of  contract  of  partnership  by 
assigning  note  after  It  has  become  due. — 
Mount  vs.  Chapman,  9  Cal.  294,  297. 

8.  PresnmptlTe  evidence* — ^Where  it  is  un- 
derstood between  all  parties  to  obligation 
signed  by  principal  and  surety,  at  time  of 
making  obligation,  that  such  paymeni  a« 
principal  may  thereafter  make  shall  be  ap- 
plied towards  satisfaction  of  such  obligation, 
such  agreement  is  circumstance  tending  in 
some  degree  to  establish  presumption  that 
payments  afterwards  made  were  so  applied. — 
Clarke  vs.  Scott,  45  Cal.  86,  88. 

8.  DEBTOR'S  APPLICATION. — ^Debtor  may, 
at  or  before  time  of  payment,  direct  applica- 
tion of  payment,  and  if  creditor  receives  the 
money,  he  Is  bound  by  the  direction. — Wendt 
vs.  Ross.  33  Cal.  650,  657;  Cardlnell  vs.  O'Dowd, 
43  Cal.  586,  589;  Clarke  vs.  Scott,  46  Cal.  86, 
88;  Epplnger  vs.  Kendrlck,  114  Cal.  620,  625, 
46  Pac.  Rep.  613.  Colo.  Mackey  vs.  PuUerton. 
7  Colo.  656.  4  Pac.  Rep.  1198;  Perot  vs.  Cooper, 
17  Colo.  80,  31  Am.  St.  Rep.  258,  28  Pac.  Rep. 
391.  N.  H.  Bean  vs.  Brown,  64  N.  H.  395. 
N.  J.  Smith  vs.  Wood,  1  N.  J.  Eq.  (1  Saxt.) 
74.  N.  Y.  National  Bank  vs.  Bigler,  83  N.  Y. 
51,  63.  N.  D.  First  Nat.  Bank  vs.  Roberts.  2 
N.  D.  195,  49  N.  W.  Rep.  722.  Oreg.  TrulUnger 
vs.  Kofoed,  7  Greg.  228.  230,  83  Am.  Rep.  708. 
Va.  Smith  vs.  Loyd,  11  Leigh  (Va.)  512,  87 
Am.  Dec.  621.  IVnah.  Frazer  vs.  Miller,  7 
Wash.  521,  36  Pac.  Rep.  427;  Smythe  vs.  New 
England  L.  &  T.  Co.,  12  Wash.  424,  41  Pac. 
Rep.  184.  Fed.  Tayloe  vs.  Sandlford,  20  U.  S. 
(7  Wheat.)  13,  20,  bk.  5  L.  ed.  884. 

Havlnv  made  applleatloiiy  debtor  eannot 
afterwards  cbanve  it,  without  creditor's  con- 
sent.—Cardlnell   vs.   O'Dowd,   48   Cal.    586,    690. 

See  par.  21  this  note. 


ApplleatleB  of  paymeats.^ — See  notes  IS  Am. 
Dec.  605;  14  Am.  Dec.  694;  96  Am.  St.  Rep. 
44-82;  also  12  U  R.  A.  712. 

10.  BURDEN  OF  PROOF.— Application  of 
payment  by  debtor  is  a  question  of  fact.— • 
Clarke  vs.  Scott,   46  Cal.  86,  88. 

Borden  of  proof  on  debtor  to  show  applica- 
tion by  him. — McCurdy  vs.  Middleton,  82  Ala. 
181,  2  So.  Rep.  721. 

See  pars.  14,  29  this  note. 

11.  DIseharse  of  surety. — Surety  has  right 
to  insist  upon  application  in  accordance  w^ith 
directions  of  debtor,  and  if  application  Is 
made  otherwise,  surety  is  discharged. — Ep- 
plnger vs.  Kendrlck,  114  Cal.  620,  625,  46  Pac 
Rep.  618. 

Ifl.     Express    direction    unneeeasary. — It     la 

not  necessary  that  debtor  should  give  an  ex- 
press direction  as  to  application  of  payment. 
If,  from  circumstances  of  the  case,  his  intention 
as  to  its  application  may  be  clearly  Implied, 
creditor  is  bound  to  regard  it. — Hanson  vs. 
Cordano,  96  Cal.  441,  448,  81  Pac.  Rep.  457.  See 
Perot  vs.  Cooper,  17  Colo.  80.  81  Am.  St.  Rep. 
258.  88  Pac.  Rep.  891,  892;  Tayloe  vs.  Sandlford, 
20  U.  a  (7  Wheat.)  18.  20,  bk.  6  L.  ed.  884. 

IS.  Same — Refnsal  to  pay  one  debt  and  ne- 
knowledirment  of  another  with  delivery  of  sum 
due  upon  such  other  is  circumstance  demon- 
strating debtor's  intention  to  pay  debt  so  ac- 
knowledged.— Tayloe  va  Sandlford,  20  TJ.  S. 
(7  Wheat.)  18,  20,  21,  bk.  6  L.  ed.  884. 

14.  Cinestlon  of  fact  for  Jnry  where  evi- 
dence is  conflicting  question  whether  applica- 
tion was  made  by  debtor. — ^Alexandria  vs.  Pat- 
ten, 8  U.  a  (4  Cr.)  317,  821,  bk.  2  L.  ed.  633. 

See  par.  10  this  note. 

15.  REASON  FOR  RULE:.— "This  is  so  be- 
cause he  is  sole  master  of  money  which  he  pro- 
poses to  pay,  and  has  right  to  extinguish  w^lth 
it  whichever  of  his  liabilities  he  prefers." — 
National  Bank  va  Bigler,  83  N.  Y.  61,  68. 

16.  Time  of  making  election. — Right  of 
debtor  to  elect  and  dictate  on  which  debt 
among  several  debts  payment  shall  be  credited 
must  be  made  at  or  before  time  of  payment, 
otherwise  right  to  its  exercise  Is  lost. — Wendt 
vs.  Ross,  S3  Cal.  650,  657;  Aderholt  vs.  Kmbry, 
78  Ala.  185;  McCurdy  vs.  Mlddleton,  82  Ala.  131, 
2  S.  Rep.  721;  First  Nat.  Bank  vs.  Roberts.  2 
N.  D.  195,  49  N.  W.  Rep.  722;  Frazer  vs.  Miller. 
7  Wash.  521,  86  Pac.  Rep.  427. 

See  pars.  9,  18  this  note. 

17.  Same — After  Institution  off  suit  to  re- 
cover one  of  two  demands  which  were  due 
when  payment  was  made  it  is  too  late  for 
defendant  to  direct  application. — Fargo  va. 
Jennings,  8  a  D.  99,  66  N.  W.  Rep.  48;s. 

1&  Same — Prior  to  payment. — ^Direction  at 
some  time  prior  to  payment,  but  not  changed 
at  or  before  such  payment,  is  sufllclent. — First 
Nat.  Bank  vs.  Roberts,  2  N.  D.  195,  49  N.  W. 
Rep.  722. 

10.     Verbal     application     Is     svlllclenty     and 

where  oral  direction  is  given  at  time  of  mak- 
ing payment  it  is  payment  only  upon  particular 
debt  so  designated. — Clarke  va  Scott,  45  Cal. 
86,  88. 

20.  CREDITOR'S  APPLICATION. — If  debtor 
omits  to  direct  application  of  money  paid   at 
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time  when  he  owes  several  debts  creditor  may 
generally  apply  it  to  any  debt  he  chooses.— 
Van  Norden  vs.  Buckley,  6  CaL  283,  284; 
Haynes  va  Walte,  14  Cal.  446,  449;  Wendt  vs. 
Ro»,  S3  Cal.  650,  667;  Byrnes  vs.  Claffey,  69 
CaL  120,  121,  10  Pac  Rep.  821;  White  vs.  Cos- 
tlgan,  138  Cal.  664,  667,  668,  72  Pac.  Rep.  178. 
Gale.  Mackey  vs.  B*ullerton,  7  Colo.  656,  4  Pac. 
Rep.  1198;  Perot  vs.  Cooper,  17  Colo.  80,  81  ^m. 
Sl  Rep.  258,  28  Pac.  Rep.  891.  Mont.  Christ- 
not  vs.  Montana  O.  &  8.  Co.,  1  Mont.  44,  48. 
Rev.  Capron  vs.  Strout,  11  Nev.  804.  Ore^p. 
Tmlllngrer  va  Kofoed,  7  OrefiT*  228,  230,  88  Am. 
Rep.  708.  8.  D.  Fargo  va  Jennings,  8  S.  D. 
ft,  65  N.  W.  Rep.  488.  Tex.  Iiowery  vs.  DIzon, 
1  Tex.  App.  Civ.  246.  'Wash,  Frazer  vs.  Miller, 
7  Wash.  621,  35  Pac  Rep.  427;  Post-Intelll- 
ffencer  Pub.  Co.  vs.  Harris,  11  Wash.  600,  89 
Pic.  Rep.  965;  Smythe  vs.  New  England  ti.  ft  T. 
Co.,  12  Wash.  424,  41  Pac.  Rep.  184;  Kelso  vs. 
Rassell,  83  Wasn.  474,  74  Pac.  Rep.  661.  Fed. 
Alexandria  vs.  Patten,  8  U.  S.  (4  Cr.)  317,  820, 
bk.  2  L.  ed.  638;  Field  vs.  Holland,  10  U.  a  (6 
Cr.)  8,  28.  bk.  8  L.  ed.  136. 
See  note  29  Am.  Dec.  691. 

21.  Chasve  of  elccUoB  by  creditor. — ^When 
creditor  has  once  made  his  election  he  Is  bound 
by  it — Wendt  vs.  Ross,  38  Cal.  650,  667;  Car- 
dlnell  va  CDowd,  43  Cal.  686,  690.  See  ^llen 
va  Culver,  8  Den.  (N.  T./  284,  291;  Alexandria 
Tt.  Patten,  8  U.  &  <4  Cr.)  817.  820,  bk.  2  L.  ed. 
Ut 


22*    Same — ^Mere   entry   of   payment   subject 

to  change. — Bntry  of  payments  by  creditor 
upon  one  account  does  not  preclude  him  from 
applying  them  subsequently,  within  a  reason- 
able time,  to  any  other  account,  to  which  he 
might  originally  have  applied  them,  provided 
tliat  such  entry  has  not  been  communicated  to 
party  making  payment.  This  is  upon  ground 
that  creditor,  making  private  entries  in  his 
books,  which  are  not  communicated  to  other 
party,  does  not  indicate  complete  election  so 
to  appropriate  payments,  but  merely  an  idea 
of  so  appropriating  them.— Allen  vs.  Culver,  8 
Den.  (N.  Y.)  284,  291;  Simson  va  Ingham,  % 
Bam.  &  C.  65,  9  Eng.  C.  L.  26. 

Creditor  may  naake  the  application  at  any 
time  before  suit  is  brought. — Haynes  vs.  Walte, 
14  Cal.  446,  448.  See  Christnot  vs.  Montana  Q, 
k  a  Co.,  1  Mont.  44,  48;  Lowery  vs.  Dixon,  1 
Tex.  App.  Civ.  246. 

2S.  Dfaitrlbvtlon  of  payment  upon  demands 
kerred  by  lln^ltatlons. — ^Where  creditor  holds 
several  demands,  all  of  which  are  barred  by 
statute  of  limitations,  and  payment  Is  made 
which  is  not  applied  by  debtor,  creditor  is  at 
liberty  to  select  any  one  of  debts  to  which 
payment  shall  be  applied,  but  he  cannot  dis- 
tribute payment  upon  all  his  demands  so  as  to 
revive  statute  as  to  alL — ^Ayer  va  Hawkins,  19 
Vt  26.  29. 

As  to  aypllcatlen  on  sereral  motes  or  barred 
mCc»  see  14  L.  R.  A.  208. 

M,  Bleetlon  manifested  by  action. — Where 
after  payment  creditor  brings  action,  institu- 
tion thereof  constitutes  election  not  to  apply 
payment  to  debt  which  Is  foundation  of  action. 
—Haynes  vs.  Walte,  14  CaL  446,  448,  449. 


2S.    Bvid 
case  eonsldcrcd 


Circvmstanees    of    particular 

Whether  application  has  been 


actually  made  by  creditor  is  mere  matter  of 
evidence,  depending  upon  circumstances  of 
particular  case. — Allen  vs.  Culver,  8  Den.  (N. 
T.)   284,  291. 

2d.     Indorser   to  ^vhom  payment   la  made. — 

Where  payment  is  made  by  maker  of  note  to 
indorser  and  maker  does  not  specify  that  pay- 
ment is  to  meet  note  indorsed  Indorser  has 
right  to  apply  It  to  any  indebtedness  which  he 
holds  against  maker  and  to  stand  upon  his 
strict  legal  rights  as  to  demand  and  notice  In 
regard  to  note  indorsed. — ^Van  Norden  va 
BuckFey,  6  Cal.  283,  284. 

27.  Proceeds  from  pledge  or  collateral  se- 
cvrlty. — ^If  property  is  assigned  as  collateral 
security  for  several  debts,  without  direction  at 
that  time  by  assignor  as  to  application  of  its 
proceeds,  creditor  may  apply  money  realized  to 
any  of  notes  that  are  due  at  time  money  is 
received. — National  Bank  vs.  Blgler,  83  N.  Y. 
61,  64. 

28.  Rights  of  stranger  having  Junior  mort- 
gage Immaterial. — Where  one  of  debts  is  se- 
cured by  mortgage  on  property  upon  which 
stranger  has  subsequent  mortgage,  if  debtor 
does  not  make  application  creditor  may  make 
application  to  unsecured  debt  rather  than  se- 
cured debt,  regardless  of  rights  of  such 
stranger. — Kelso  va  Russell,  83  Wash.  474,  74 
Pac.  Rep.  661. 

See  par.  80  this  note. 

2ft.     Statement  rendered  debtor  explained. — 

Statement  of  account  rendered  by  creditor's 
clerk  in  which  payment  Is  applied  otherwise 
than  as  creditor  claims  to  have  applied  it  Is 
not  conclusive,  and  It  may  be  shown  that  such 
statement  is  not  in  accord  with  books  kept  by 
creditor. — Byrnes  vs.  ClafCey,  69  Cal.  120,  121, 
10  Pac.  Rep.  321. 

See  par.  10  this  note. 

30.  Secured  and  vnsecnred  debts. — Fact  that 
some  claims  are  secured  and  others  not  does 
not  interfere  with  right  of  creditor  to  make 
application,  when  debtor  does  not,  and  appli- 
cation may  be  made  to  unsecured  debt. — Post- 
IntelUgencer  Pub.  Co.  vs.  Harris,  11  Wash.  600» 
89  Pac.  Rep.  965. 

See  par.  98  this  note. 

81.  Time  of  application. — Creditor  may 
make  application'  at  any  time  before  account 
is  settled  between  parties  or  before  action  is 
brought. — Haynes  vs.  Walte,  14  Cal.  446,  448; 
Frazer  vs.  Miller,  7  Wash.  521,  85  Pac.  Rep. 
427.  See  Alexandria  vs.  Patten,  8  U.  S.  (4 
Cr.)  817,  320.  322.  bk.  2  L.  ed.  683. 

See  par.  22  this  note. 

32.  Reasonable     time     allowed      creditor. — 

Creditor  is  not  bound  to  make  immediate  de- 
cision as  to  particular  debts  or  accounts,  or» 
where  there  is  running  account;  but  he  will  be 
allowed  reasonable  time  to  decide,  to  which 
account  or  debt  he  will  place  it. — ^Allen  va 
Culver,  3  Den.  (N.  T.)  284,  291. 

33.  BARLIBST  IN  DATB2  OF  MATURITY. — 

Rule  as  to  application  of  payments,  of  which 
no  appropriation  has  been  made  by  either 
party,  but  which  are  paid  generally,  is  that 
payments  shall  be  applied,  as  they  are  made., 
to  debts  in  order  of  time  In  which  they  accrue^ 
— Wendt  vs.  Ross.  33  Cal.  650,  657;  Duncan  vs. 
Thomas,  81  Cal.  56,  68,  22  Pac.  Rep.  297;  Coalter 
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VS.  Hurst,  97  Cal.  290,  292,  82  Pac.  Rep.  248; 
M088  vs.  Odell,  141  Cal.  885,  838,  74  Pac.  Rep. 
999.  See  Colo.  Mackey  vs.  Fullerton,  7  Colo. 
666,  4  Pac.  Rep.  1198.  Mass.  Worthley  vs.  Em- 
erson, 118  MaJiS.  874,  876.  Mo.  Qoetz  vs.  Plel, 
26  Mo.  App.  634,  642.  Neb.  State  vs.  Hill,  47 
Neb.  466,  517,  66  N.  W.  Rep.  541.  OUa.  Wy- 
man  vs.  Herard.  9  Okla.  86,  69  Pac  Rep.  1009. 
Oreff.  State  vs.  Chad  wick,  10  Oreg.  423,  481; 
Patterson  vs.  Bank  of  B.  C,  26  Oregr.  609,  88 
Pac.  Rep.  817.  TTasb.  Frazer  vs.  Miller,  7 
Wash.  621,  86  Pac.  Rep.  427;  Kelso  vs.  Ryssell, 
88  Wash.  474,  74  Pac.  Rep.  561.  Eii«.  Clayton's 
Case,  1  Mer.  672,  604,  608.  16  Rev.  Rep.  161. 

34.  Lilea  scevrliur  earliest  obllflratloa  Imma- 
terlalf  and  if  parties  do  not  apply  payment 
law  will  apply  It  to  earliest  uem  of  accounc 
regardless  of  liens  which  creditor  may  have.-» 
Worthley  vs.  Emerson,  116  Mass.  874,  876.  See 
Maerarity  vs.  Shipman,  82  Va.  784,  1  S.  E.  Rep. 
109. 

SI5.  Oldest  liens  dlsebarged  llrst. — Where 
creditor  has  attachment  and  also  older  fl.  fas., 
equity  having  possession  of  fund,  will  apply 
It  to  oldest  liens  first,  and  thus  follow  law. — 
Price  vs.  Cutts,  29  Qa.  142,  74  Am.  Dec.  62. 

S6L  Same — Priority  between  mortarave  and 
Jndgntent. — ^Where  debts  are  secured  by  mort- 
gage and  Judgment  respectively,  both  being 
liens  on  property  of  debtor,  application  of  pay- 
ment will  be  made  to  oldest  lien  due  and  en- 
forceable at  time  payment  was  made.— Frazier 
vs.  Lanahan,  71  Md.  181,  17  Am.  St.  Rep.  616, 
17  Atl.  Rep.  940. 

S7.  Presomptlon  on  appeaL — ^Where  record 
•on  appeal  does  not  disclose  dates  at  which  re- 
■spective  payments  are  made.  It  will  be  pre- 
aumed  thrt  it  appeared  from  evidence  that 
obligations  to  which  court  applied  payments 
matured  prior  to  such  debts. — Coalter  vs. 
Hurst,  97  Cal.  290,  292,  82  Pac.  Rep.  248. 

38.     EQUITABLE         APPLICATION^— Where 

neither  party  maKes  application,  and  rules  pre- 
scribed by  code  are  Inadequate,  law  will  make 
application  In  such  manner,  in  view  of  all  cir- 
cumstances of  case,  as  is  most  in  accordance 
with  justice  and  equity,  and  will  best  protect 
and  maintain  rights  of  both  parties. — ^Murdock 
vs.  Clarke,  88  Cal.  884,  890,  26  Pao.  Rep.  601. 

89.  Burden  of  debtor  made  as  light  as  pos- 
■Ible. — One  of  elements  underlying  rule  for 
protection  of  each  party  in  his  rights  Is,  that 
burden  shall  be  made  as  light  upon  debtor  as 
Is  consistent  with  giving  to  creditor  all  that 
debtor  has  bound  himself  to  pay. — Murdock  vs. 
•Clarke,  88  CaL  884,  890,  26  Pac.  Rep.  601. 

40.  Creditor's  Interest  promoted  If  ^rlthont 
^detriment  to  debtor. — ^When  interest  of  debtor 
•cannot  be  promoted  by  any  particular  applica- 
tion of  payment,  or  when  It  is  matter  of  in- 
'difference  to  him  In  which  mode  application  is 
made,  law  raises  presumption  that  payment 
'was  actually  received  in  the  way  that  was  of 
onost  advantage  to  creditor. — Murdock  vs. 
Clarke,  88  CaL  884,  890,  891,  26  Pac.  Rep.  601. 

41.  B41UITT  FOLLOWS  ULW  in  making  ap- 
plication of  funds  which  come  Into  its  pos- 
session.— Price   vs.   Cutts,   29   Oa.   142,   74   Am. 

'B^c  62;  Field  vs.  Holland,  10  U.  &  (6  Cr.)  8, 
28,  bk.  3  n  ed.  186. 

41.     lUMATURBD   DEBT. — Payment   cannot, 


without  consent,  be  applied  to  immature  debt, 
when  there  is  unsatisfied  matured  debt. — ^Mc- 
Curdy  vs.  Middleton,  82  Ala.  181,  2  So.  Rep.  721 ; 
McWhorter  vs.  Bluthenthal,  186  Ala.  668,  96 
Am.  St.  Rep.  48,  38  So.  Rep.  662. 

48.  INSUFFICIENCY  OF  RULES  PRE- 
SCRIBED FOR  ALL  OCCASIONS. — Rules  pre- 
scribed for  guidance  of  courts  by  this  section 
when  application  of  payment  is  not  made  by 
other  party  are  insufllcient  for  all  occaaions. 
and  where  court  has  not  such  rules  as  guide 
it  must  resort  to  equitable  principles. — ^Mur- 
dock vs.  Clarke,  88  Cal.  884,  391,  892,  26  Pac. 
Rep.  601. 

44.  INTEREST-BEARING  DEMAND — PAY- 
MENT APPLIED  FIRST  TO.— Undesignated 
payment  will  be  applied  to  interest>bearing 
demand  rather  than  to  one  not  bearing  Inter- 
est— Perot  vs.  Cooper,  17  Colo.  80,  31  Am.  St. 
Rep.  268,  28  Pac  Rep.  891,  892. 

45.  INTEREST  DUB  AT  TIME  OF  PAY- 
MEBTT. — When  partial  payment  is  made  and 
is  not  applied  by  either  party,  rule  Is  to  apply 
payment  in  first  place  to  discharge  of  Interest 
then  due. — Backus  vs.  Minor,  8  Cal.  231,  233. 
See  Mass.  Saunders  vs.  Frost,  22  Mass.  (6 
Pick.)  269,  266,  267,  16  Am.  Dec  894.  Mont.  An- 
derson vs.  Perkins,  10  Mont.  164,  25  Pac.  Rep. 
92;  Connecticut  vs.  Jackson,  1  John.  Ch.  (N.  Y.) 
18,  7  Am.  Dec.  471. 

4d.  <^nle  for  eastlnir  Interest,  when  partial 
payments  have  been  made,  is  to  apply  payment 
in  first  place  to  discharge  of  interest  then  due; 
if  payment  exceeds  interest,  surplus  goes 
towards  discharging  principal,  and  subsequent 
interest  is  to  be  computed  on  balance  of  prin- 
cipal remaining.  If  payment  be  less  than  in- 
terest, surplus  of  Interest  must  not  be  taken  to 
augment  principal,  but  interest  continues  on 
former  principal,  until  period  when  payments, 
taken  together,  exceed  interest  due." — Backus 
vs.  Minor,  8  Cal.  231,  238  (quoting  Connecticut 
vs.  Jackson,  1  John.  Ch.  (N.  Y.)  13). 

47.  Same — ^Waiver  of  objection  to  plan 
adopted. — Where  different  mode  of  computing 
Interest  Is  resorted  to,  resulting  In  slight  dif- 
ference in  favor  of  debtor,  and  account  stated 
is  rendered,  to  which  no  objection  is  made 
within  reasonable  time,  objection  to  mode  of 
calculating  interest  will  be  deemed  to  have 
been  waived. — Backus  vs.  Minor,  8  Cal.  281, 
288. 

48.  Unearned  Interest. — ^Law  will  not  apply 
payment  to  future  or  unearned  Interest  where 
payment  exceeds  interest  which  has  accrued, 
but  will  apply  excess  to  payment  of  principal. 
— ^Monroe  vs.  Fohl»  72  Cal.  668,  669,  14  Pac.  Rep. 
614. 

4a.     SEC17RED  AlfD  ITlf SECURED  DEBTS.— 

Where  it  devolves  upon  court  to  make  appli- 
cation, payment  will  be  applied  to  debts  which 
are  not  secured  or  for  which  security  is  most 
precarious. — Field  vs.  Holland,  10  U.  S.  (6  Cr.) 
8,  28,  bk.  8  Li.  ed.  186.  See  Oreg.  Trullinger 
vs.  Kofoed,  7  Greg.  228,  280,  88  Am.  Rep.  708; 
Patterson  vs.  Bank  of  B.  C,  26  Oreg.  609,  88 
Pac  Rep.  817.  Pa.  Pierce  vs.  Sweet,  88  Pa.  St. 
161,  167.  Wasb.  Smythe  vs.  New  England  I* 
A.T.  Co.,  12  Wash.  424,  41  Pac.  Rep.  184. 

60.  Assignees  of  series  of  notes  seenred  by 
nu>rtgage. — ^Where  series  of  notes  are  secured 
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by  vendor's  Hen,  inortgtLg%t  or  the  Itket  and 
tbej^  are  assigned  to  different  persons.  In  ab- 
sence of  any  special  agreement  between  as- 
signor and  assignee,  assignees  are  entitled  to 
get  payment  pro  rata  out  of  property  by  which 
Kotes  are  secured. — Orattan  vs.  Wiggins,  28 
Cat  16,  80.  See  Phelan  vs.  Olney,  6  Cal.  478, 
4S0;  Redman  vs.  Purrington,  65  Cal.  271,  272,  8 
Pac  Rep.  888.  Ala.  McVay  va  Bloodgood,  • 
Port.  (Ala.)  547.  Md.  Dixon  va  Clayville,  44 
Hd.  575,  678.  Mich.  English  vs.  Carney,  26 
Mich.  178,  181;  McCurdy  vs.  Clark,  27  Mich.  446, 
448.  MIra.  Parker  va  Mercer,  6  How.  320,  824, 
38  Am.  Dec.  488;  Cage  vs.  Her,  6  Smed.  &  M. 
410,  43  Am.  Dec.  521;  Henderson  vs.  Herrod, 
10  Smed.  &  M.  681.  Fa.  Mohler's  Appeal,  6  Pa. 
8t  418,  420,  47  Am.  Dec  418;  Perry's  Appeal,  22 
Ps.  St.  48,  46,  60  Am.  Dec.  68.  Teaa.  Nash- 
ville Trust  Co.  vs.  Smyths,  84  Tenn.  618,  628, 
B24.  45  Am.  St.  Rep.  748,  29  S.  W.  Rep. 
903. 

51.  Same  eontmet  flzlaig  priority. — ^Where 
assignor  has  right  by  agreement  to  fix  rights 
of  assignee  of  several  notes  to  security,  such 
agreement  may  be  Implied  from  circumstances 
of  transfer. — Grattan  vs.  Wiggins,  28  CaL  16, 
SO.  See  Sherwood  vs.  Dunbar,  6  Cal.  68,  66. 
Ala.  McVay  va  Bloodgood,  9  Port.  (Ala.)  674. 
Mlsa.  Bank  vs.  Tarleton,  28  Misa  178.  N.  T. 
Pattison  vs.  Hull,  9  Cow.  747,  752.  Tens.  Nash- 
ville Trust  Co.  va  Smythe,  94  Tenn.  618,  46  Am. 
8t  Rep.  748,  29  S.  W.  Rep.  908.  Tt.  Langdon 
va  Keith.  9  Vt.  299;  Keyes  va  Wood,  21  Vt 
S31,  339. 


CB2.  Parol  evidence  aot  admissible  to 
plala  asslflramc«t. — ^Understanding  as  to  which 
of  assigned  notes  should  have  priority  of  lien 
cannot  be  shown  except  by  assignment  itself 
when  it  is  in  writing. — Jennings  vs.  Moore,  88 
Mich.  231,  21  Am.  St.  Rep.  601,  47  N.  W.  Rep. 
127. 

n.    Compound  iaterest  aeerainir  «a  oae  debt* 

—Where  all  debts  are  equally  secured,  but  one 
of  them,  which  bears  lower  rate  of  Interest, 
provides  for  compounding  such  Interest,  and 
snch  debt  la  most  onerous,  payment  will  bs 


applied  thereto. — ^Murdock  vs.  Clarke,  88  Cal. 
884,  892,  26  Pac  Rep.  601. 

64.  Interest    secared»    but    principal    not. — 

Where  both  principal  and  interest  are  due  at 
time  of  payment  which  Is  not  applied  by  either 
party,  and  creditor  has  security  for  Interest, 
but  not  for  principal,  court  will  depart  from  or- 
dinary rule  and  apply  payment  to  unsecured 
principal  rather  than  to  interest. — Smythe  vs. 
New  England  L.  &  T.  Co.,  12  Wash.  424,  41  Pac. 
Rep.  184. 

65.  Mechanics'  liens — ^Application  of  pay* 
menta  in  discharge  of.— "All  payments  made 
by  owner  of  building  to  his  contractor,  and 
those  made  by  contractor  to  materialman  for 
materials  furnished  to  be  used  in  building, 
should  be  applied  in  satisfaction  of  the  original 
contract.  Neither  contractor,  nor  a  material- 
man, nor  workman  upon  bUilding  can  legally 
apply  any  portion  of  such  payments  to  satis- 
faction of  general  debts  or  demands  existing 
between  himself  and  others  who  may  be  en- 
titled to  file  liens  upon  building  against 
owner." — Ooss  vs.  Strelitz,  64  Cal.  640,  646. 

M.     80LB      AND      JOINT      OBLIGATIONS.— 

Where  debtor  is  liable  on  joint  note  and  also 
on  individual  Indebtedness,  and  payment  is 
made,  If  no  order  designating  it  as  payment  of 
note,  it  should  be  credited  to  Individual  In- 
debtedness.— ^Adams  vs.  Tucker,  6  Colo.  App. 
898,  40  Pac.  Rep.  788. 

07.  ALL  StTRBTIBS  AND  GUARANTORS — 
RULBS  APPLY  TO. — General  rules  apply 
equally  In  favor  of  sureties  and  guarantors; 
and  any  appropriation  made  by  party,  entitled 
at  time  to  make  such  appropriation.  Is  bind- 
ing upon  all  partiea — ^Allen  va  Culver,  8  Den. 
(N.  T.)  284.  291. 

68.  TIMB  SLAPSINO  BEFORB  COM- 
MBNCBMIDNT  OF  ACTION. — Where  parties  do 
not  make  application,  payments  are  applied 
as  of  date  thereof.  Irrespective  of  time  that 
elapsed  between  earliest  items  and  commence- 
ment of  action. — ^London  Sb  San  Francisco  Bank 
va  Parrott,  126  CaL  472,  488,  78  Am.  St  Rep. 
64,  68  Pac  Rep.  164. 
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CHAPTER  n. 

OFFER    OF    PERFORMANCB. 


§  1485.    Obligation  extinguislied  bj  offer  of  per-  §  1496. 

formaBce. 

S  1486.    Offer  of  partial  performance.  fi  1497. 

§  1487.    By  whom  to  be  made.  §  1498. 

fi  1488.     To  whom  to  be  made.  fi  1499. 

fi  1489.    Where  offer  may  be  made.  {  1500. 

fi  1490.    When  offer  must  be  made.  fi  1501. 

$1491.    Same.     [When  obligation   does  not  tx  fi  1502. 

time.]  fi  1503. 

fi  1492.    Compensation  after  delay  in  perform-  fi  1504. 

ance. 

§  1493.    Offer  to  be  made  in  good  faith.  1 1505. 
3  1494.     Conditional  offer. 
fi  1495.    Ability  and  willingness  essentiaL 


Production  of  thing  to  be  delivered  not 
necessary. 

Thing  offered  to  be  kept  separate. 

Performance  of  condition  precedent. 

Written  receipts. 

Extinction  of  pecuniary  obligation. 

Objections  to  mode  of  offer. 

Title  to  thing  offered. 

Custody  of  thing  offered. 

Effect  of  offer  on  accessories  of  obliga- 
tion. 

Creditor's  retention  of  thinff  which  he 
refuses  to  accept. 


§1485.    OBLIGATION   EXTINaUISHED  BY  OFFEK  OF  PEBFOBMANCE. 

An  obligation  is  extinguished  by  an  offer  of  performance,  made  in  conformity  to 
the  rales  herein  prescribed,  and  with  intent  to  extinguish  the  obligation. 

History:    Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Assessment    for   reclamation    of   swamp- 

land— ^Tender  of  warrant. 
8.  Compromise— Offer  of. 
4.  Bailroad  fare — Tender  and  payment  of. 
6.  Beasonable  time  in  which  to  accept  ten* 

der. 

6.  Bedemption^-«Mode   of   offering   to   per* 

form. 

7.  Waiver  of  tender. 

n.    Requisites  of  Tender. 

8.  All  in  tenderer's  power  must  be  done. 

9.  Ability  and  willingness  to  perform  essen- 

tial. 

10.  Accessibility  of  goods  for  examination. 

11.  Agency  —  Funds    placed    with    creditor's 

agent  sufficient. 

12.  Certificate  of  stock — ^How  tendered. 
13-16.  Cheek  is  not  tenderable^  when  —  Belief 

from  interest. 

17.  Conditional  offer. 

18.  Good  faith  necessary. 

19.  Intent  to  extinguish  obligation  is  crueiaL 

20.  Land — How  tendered. 

21.  Legal  tender. 

22.  Note  tenderable  pursuant  to  contract. 

23.  Partial    performance  —  Offer    of    insuf- 

ficient. 

24.  Production  of  thing  unnecessary  unless 

offer  accepted. 

25.  Question    of   law   when   facts   uncontro- 

verted. 

26.  Readiness  and  willingness  to  perform  in- 

sufficient. 

27.  Same— Judgment  not  satisfied. 

28.  Same— Offer  to  borrow  money  with  which 

to  pay. 

29.  Secrregation  of  thing  offered  from  other 

things. 
80.  Stranger's  tender. 
B1.  Thing  tendered  must  be  that  specified. 
S2.  Same — ^Warehonse  receipts  not  tenderable 

instead  of  goods. 


33.  Time  when  offer  must  be  made. 

34.  Written  offer  equivalent  to  payment. 

nL    Effect  of  Tender. 

35.  Admission  resulting  from  tender. 

36.  Same — Compromise  offered. 

37.  Same — ^Partial  tender. 

38.  Same  —  Same  —  Counterclaim  pleaded  in 

connection  with  partial  tender. 
89.  Same — Condition  precedent  waived. 

40.  Costs  not  recoverable  when  tender  made 

before  action. 

41.  Default  opened  by. 

42.  Exoneration  of  tenderer   from   responsi- 

bility for  safe-keeping. 
48,44.  Payment  does  not  result  from  tender. 

45.  Surety  discharged  by  tender. 

lY.    Pleading  and  Practice. 

46.  Complaint — Allegation   as   to   tender   by 

plaintiff. 
47,48.  Same — ^Indemnity   for  lost  instrument — 
Costs. 

49.  Same—Particularity  required  in  bill  for 

specific  performance. 

50.  Same — Readiness  and  willingness  to  per- 

form. 

51.  Same — ^Rescission  of  contract  of  exchange. 

52.  Same — lender  of  fare  to  carrier. 

53.  Answer^Defendant  must  plead  tender. 

54.  Same — Same — ^Answer  of  one  defendant 

not  available  to  another. 

55.  Same — Admission  by  pleading  tender. 

56.  Same — Conditional  tender. 

57.  Ssme— Deed   absolute  sought  to   be  de- 

clared mortgage. 

58.  Same — ^Denial  of  tender  alleged  in  com- 

plaint necessary. 

59.  Same— -Particular   kind    of    money    ten- 

dered. 

60.  Same— Obieetion  waived. 

61.  Same — Offer  of  judgment  as  waiver  of 

tender." 

62.  Same — Waiver   of  tender   proved   under 

plea  of  tender. 
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63.  BepHeation  nnneeeBsaiy. 

64.  Evidence  —  Insufficiency    on   motion   for 

new  triaL 
65,60.  Instrnctionfl. 

L  IN  QENERAU 

L  APVLTESDf  ClTEDy  CON8TKUBD9  RIS- 
FERRED  TO,  etc..  In:  Chlelovlch  vs.  Krause 
(CaL  Sept.  1.  1886),  11  Pac.  Rep.  782  (applied); 
Hanson  vs.  Slaven,  98  Cal.  877,  882,  83  Pae. 
Rep.  266  (applied). 

%  Aaecesment  for  reelamatloB  of  s-vramp- 
laa# — Tender  of  'wamuit. — See  Pol.  Code  |  8465 
and  note. 

S.  Compromlae — Offer  of. — See  Code  Civ. 
Proc  IS  997,  2078  and  notes. 

4,  Railroad    fare — ^Tender   and   payment   of. 

-See  post  II  2187-2190  and  notes. 

5.  REASOlf  ABLB  THUBS  IN  "WHICH  TO  AC- 
CEPT TENDER  Is  allowable  In  which  to  ascer- 
,%\n  amount  due  and  to  determine  whether  he 

will  accept. — Hyams  vs.  Bambergrer,  10  Utah  8, 

3S  Pac.  Rep.  202. 

e.  RBDEMPTIOlf. — ^Mode  of  offerinfiT  to  per- 
form prescribed  In  this  and  followinsr  sections 
applies  as  well  to  offers  of  performance  which 
operate  as  redemption  as  to  other  offers  to 
perform. — Chlelovlch  vs.  Krauss  (Cal.  Sept.  1, 
1886),  11  Pac  Rep.  781,  782. 

See  post  I  2906  and  note. 

7.  WAIVER  OP  TENDBIU— Where  seller  of 
goods  agrrees  to  make  exchange  at  option  of 
buyer  upon  payment  of  stipulated  sum,  when 
buyer  requests  exchangre,  his  failure  to  tender 
sum  stipulated,  if  necessary,  is  waived  by 
seller  acceding:  to  such  request. — ^Montelius  vs. 
Acherton,  6  Colo.  224,  228. 

IL  REQUISITES  OP  TENDER. 

8.  ALIi  TN  TENDERER'S  POWER  MUST 
BE  done:,  and  he  will  then  be  excused,  if 
tender  is  not  accepted. — ^Wyman  vs.  Winslow, 
11  Me.  398,  26  Am.  Dec.  642;  Liancashire  vs.  KlI- 
Ilnerworth,  1  Ld.  Raym.  687. 

As  to  sndlclency  and  effect  of  tendery  see 
monogrraphic  note  77  Am.  Dec.  470-491. 

t.    Ability  and  'wUllnvness  to  perform  easeii- 

(lal«— See  post  1 1495  and  note. 

1«.  ACCESSIBILirr  OP  GOODS  POR  BX- 
AMIHATION. — There  can  be  no  tender  of  ffoods 
while  tenderer  has  them  in  warehouse  to 
which  he  denies  obllgree  access  for  the  purpose 
of  examination  and  delivery. — Cronlnser  vs. 
Crocker,  68  N.  Y.  151,  168,  159. 

See  post  II 1496,  1497  and  notes. 

11.  AGENCY — Pimda  placed  vrtth  eredltor'a 
•ceat  snfllcleat. — Where  note  for  money  is 
payable  at  countingr-room  of  L,  placing:  funds 
in  his  hands  for  purpose  of  paying:  note,  with 
authority  given  to  him  by  promisor  to  pay 
note  when  due  from  those  funds,  and  readiness 
of  L  to  make  payment  If  promisee  had  attended 
to  receive  payment,  eonstltute  g:ood  tender, 
tuch  readiness  to  pay  continuing:. — Carley  vs. 
Vance,  17  Mass.  889. 

12.  CERTIPICATB  OP  STOCK  having:  been 
delivered,  indorsed  in  blank,  without  any 
transfer  of  stock  on  books  of  company,  offer 
to  redeliver  such  certificates  Is  sufficient  ten- 
der of  them,  and  such  tender  Is  not  open  to 
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objection  that  it  is  not  in  such  form  as  to 
revest  title  in  case  of  acceptance  of  tender. — 
Hill  vs.  Wilson,  88  Cal.  92,  98,  26  Pac.  Rep.  1105. 

13.  CHECK  IS  NOT  VALID  TENDER 
WHEN  oblig:ation  is  to  pay  In  money. — Beau- 
champ  vs.  Archer,  68  Cal.  481,  435,  41  Am.  Rep. 
266.  See  Butler  vs.  Hinckley,  17  Colo.  523,  30 
Pac.  Rep.  250. 

14.  Compares  Sharp  vs.  Todd.  88  N.  J.  Eq. 
(11  Stew.)  324,  331  (holding  that  on  demand 
debtor  was  entitled  to  reasonable  time  in 
which  to  get  money  and  that  offer  to  ^o  to 
bank  and  have  check  cashed  was  sufficient). 

16.  Objection  -waived  as  to  form  of  tender 
where  oblig:ee  refuses  to  accept  it  for  sole 
reason  that  it  is  insufficient  in  amount. — Lar- 
son vs.  Breene,  12  Colo.  480,  21  Pac.  Rep.  498. 

16.  Where  certified  check  Is  tendered  and 
oblig:or  waives  objection  to  form  in  which  ten- 
der Is  made  by  objecting:  merely  that  it  is  in* 
su^clent  in  amount,  and  thereafter  check  is 
deposited  in  court  by  defendant  for  purpose  of 
keeping:  tender  sood,  and  bank  fails,  defendant 
is  not  relieved  from  payment  of  debt,  but  is 
exonerated  as  respects  interest  and  costs, 
thougrh  plaintiff  upon  hearing:  of  failing:  con- 
dition of  bank  presented  same  for  payment, 
and,  upon  payment  being:  refused,  commenced 
suit  agrainst  bank  upon  check. — ^Larson  vs. 
Breene.  12  Colo.  480,  21  Pac.  Rep.  498. 

17.  Conditional  offer* — See  post  1 1494  and 
note. 

18.  Good  faith  necessary. — See  post  1 1498 
and   note. 

19.  <<Intent  to  cxtlnvalsh  •  obligation**  1» 
cmdalf  and  lien  can  be  extlng-ulshed  only 
by  exting:uishing:  obligation. — Chlelovlch  vs. 
Krauss  (Cal.  Sept.  1,  1886),  11  Pac  Rep.  781, 
782. 

aO«  LAND — How  tendered. — ^Where  land  Is 
to  be  tendered  it  Is  sufficient  to  make,  execute. 
and  acknowledfi:e  g:ood  and  sufflcient  deed  and 
tender  such  deed  with  offer  to  g:ive  and  sur- 
render full,  peaceable,  and  quiet  possession  of 
premises. — Hill  vs.  Wilson,  88  CaL  92,  97,  98, 
26  Pac.  Rep.  1105. 

Zl*    ILegal  tender. — See  ante  1 1478  note. 

92.  NOTE  TENDERABLB  PURSUANT  TO 
CONTRACT,  nothing:  is  tenderable  or  demand- 
able  except  note.— O'Connor  vs.  Dinfi:ley,  26  CaL 
11.  18. 

As  to  payment  by  note,  etc,  see  ante  1 1478 
and  note  par.  16. 

2S.  Partial  performance — Offer  of  InsnA- 
dcnt. — See  post  1 1486  and  note. 

Aa  to  penalty — Offer  to  pay  belnir  Insnlll- 
ctent. — See  post  1 1486  and  note  par. 

94*  Production  of  thins  unnecessary  uU'v 
less  offer  accepted. — See  post  1 1496  and  note. 

25.  <lUE8TION  OP  LAW^  ^ITHEN  PACTS  UN- 
CONTROVERTED  and  reviewable  upon  ap- 
peal.— Wheelock  vs.  Tanner,  89  N.  Y.  481,  486 

26.  READINESS  AND  1¥II.LINGNESS  TO 
PERPORM  INSUPPICIENTy  but  there  must  be 
offer  of  performance  in  accordance  with  plala 
and  explicit  provision  of  this  section.— Han- 
son vs.  Slaven,  98  Cal.  877,  882,  88  Pac.  Rep. 
266.  See  Englander  vs.  Rog:ers,  41  Cal.  420, 
422;  Heine  vs.  Treadwell,  72  Cal.  817,  220,  18 
Pac.  Rep.  508;  Winne  vs.  Colorado  Spring:8  Co., 
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3  Colo.   165,   169,   160;   Davis  vs.   Uolbrook, 
Colo.  498,  496,  66  Pac.  Rep.  730;  Smith  vb.  Fos- 
ter, 5  Oreff.  44,  46. 

37.  Jvdsment  not  aatlalled. — Offer  to  com- 
ply with  commands  of  juderment  does  not 
amount  to  satisfaction. — Redinffton  vs.  Chase, 
34  Cal.  666,  670. 

See  note  77  Am.  Dec.  488. 

28.  Offer  to  borrow  money  with  which  to 
make  payment  Is  not  sufficient  as  tender. — 
Davis  vs.  Holbrook,  25  Colo.  498,  495,  66  Pac. 
Rep.  730. 

20.  SEGREGATION  OF  THING  OFFERED 
FROM      OTHER     THINGS      NECESSARY.— See 

post  8  1497  and  note. 

80.  Stranger's   tender. — See   post   1 1487   and 

note. 

81.  THING  TENDERED  MUST  BE  THAT 
SPECIFIED  by  contract. — Gal  land  vs.  Lewis, 
26  Cal.  46,  49;  Vilhac  vs.  Biven,  28  Cal.  409, 
414.  See  Brewer  vs.  Thorp,  3  Ind.  262  (holdinfir 
that  where  contract  calls  for  labor  tender  of 
money  is  bad);  Cole  vs.  Ross,  9  B.  Mon.  (Ky.) 
393,  50  Am.  Dec.  617  (holding  that  where  cove- 
nant Is  to  pay  so  many  dollars  in  plgr  iron, 
tender  of  money  Instead  of  iron  Is  bad). 

32.  1%'^arehonse  receipt  not  tenderable  In- 
Ntead  of  iroodSy  where  proper  method  of  de- 
livery under  contract  is  by  tendering  actual 
delivery  of  property. — Qehl  vs.  Milwaukee 
Produce  Co.,  116  Wis.  263,  93  N.  W.  Rep.  26. 

33.  Time    ^vben    offer    must    be    mode. — See 

post  ff  1490,  1491  and  notes. 

84.     \%>itten   offer   equivalent   to   payment.— 

See  Code  Civ.  Proc.  5  2074  and  note. 

III.  EFFECT   OF  TENDER, 

SS,  ADMISSION  RESULTING  FROM  TEN- 
DER is  thai  of  an  amount  due  equal  to  sum 
tendered,  and  while  verdict  may  be  rendered 
for  more  than  amount  tendered,  it  cannot  be 
rendered  for  less;  and  this  rule  applies  al- 
though tender  be  defective,  or  even  be  offered 
in  case  where  it  cannot  be  legally  made  or 
pleaded,  and  for  such  reasons  be  held  un- 
availingr  to  save  costs. — Colo.  Denver  S.  P.  & 
P.  R.  Co.  vs.  Harp.  6  Colo.  420,  424.  III.  Cllley 
vs.  Hawkins,  48  111.  308,  309;  Monroe  vs.  Chal- 
deck,  78  111.  429.  Ky.  Slack  vs.  Price,  1  Bibb 
275.  N.  Y.  Slack  vs.  Brown,  18  Wend.  390; 
Eddy  vs.  O'Hara,  14  Wend.  221.  Pa.  Bailey  vs. 
Bucher,  6  Watts  74,  75.  Utah.  Orth  vs.  Zlon's 
Co-op.  Merc.  Inst.,  5  Utah  419,  16  Pac.  Rep.  590. 
W^ash.  Younff  vs.  Borzone,  26  Wash.  4,  66  Paa 
Rep.   135,  421. 

See  par.  87  this  note. 

36.  Compromise  offered. — Tender  does  not 
amount  to  admission  if  it  is  made  as  an  ex- 
press measure  of  compromise. — Orth  vs.  Zlon's 
Co-op.  Merc.  Inst.,  6  Utah  419,  16  Pac.  Rep.  590. 

37.  Partial  tender  amounts  to  admission 
only  to  extent  of  amount  tendered. — Orth  vs. 
Zlon's  Co-op.  Merc.  Inst.,  6  Utah  419,  16  Pac. 
Rep.  690;  Tcoungr  vs.  Borzone,  26  Wash.  4,  66 
Pac.   Rep.   135,   421. 

See  par.  35  this  note. 

88.  Seme — Coimterclalm  pleaded  1b  coniiee* 
Hon  with  partial  tender. — Tender  of  portion  of 
amount  claimed  by  plaintiff  to  be  due  merely 
admits  that  amount  tendered  is  due  upon  con- 


tract declared  upon,  and  does  not  preclude  de- 
fendant from  asserting  counterclaim. — Touns 
vs.  Borzone,  26  Wash.  4,  66  Pac  Rep.  135. 

an.  Condition  precedent  waived. — Rejection 
of  ofTer  to  perform  by  one  party  to  contract 
excuses  other  party  from  performance  as  con- 
dition precedent.  Latter  cannot  be  held  to  be 
in  default;  but  such  rejection  does  not  release 
him  from  his  oblie^atlon  to  perform  so  loner  as 
he  insists  upon  enforcement  of  agreement  for 
his  own  benefit. — Rhorer  vs.  Bila,  83  CaL  61,  65. 
21  Pac  Rep.  274. 

4tl.  Cost  not  recoverable  ^iHien  tender  mnde 
before  action.  If  sufficient. — See  Code  Civ.  Proc. 
1 1030  and  note. 

41*  DEFAULT  OPBlfBD  BT^  where  pay- 
ment of  money  is  required  as  condition  thereof 
although  plaintiff's  attorney  declines  to  accept 
for  reason  that  he  feared  that  such  acceptance 
might  prejudice  rifi^ht  of  plaintiff  to  appeal 
from  order  openinsr  default. — ^WolfT  vs.  Cana- 
dian Pac.  R.  Co.,  89  Cal.  832,  338,  26  Pac  Rep. 
825. 

42,  EXONESRATIOlf  OF  TBNDBRBR  FROM 
RESPONSIBILITY      FOR      8AFE-KEEPINO. — 

Tender  of  specific  articles  or  sroods  merely  ex- 
onerates party  from  responsibility  for  their 
safe-keeping;  as  lonfir  as  he  continues  in  pos- 
session of  them  he  will  be  bound  to  deliver 
them  on  demand;  and  if  he  should  dispose  of 
them  he  will  be  responsible  for  proceeds.— Flsk 
vs.  Holden.  17  Tex.  408,  414. 
See  post  1 1502  and  note. 

48.  PAYMENT  DOBS  NOT  RBSUIiT  FROM 
TENDERf  as  obligation  is  not  extinguished 
thereby,  but  merely  exoneration  from  liability 
for  future  costs  and  interest — ^Redlngton  vs. 
Chase,  84  Cal.  666,  670;  Himmelmann  vs.  Fitz- 
patrlck,  50  Cal.  650,  651.  See  Perre  vs.  Castro, 
14  Cal.  519,  530,  76  Am.  Dec.  444;  Larsen  vs. 
Breene,  12  Colo.  480,  21  Pac.  Rep.  498;  Brock 
vs.  Jones,  16  Tex.  461,  468;  Flsk  vs.  Holden, 
17  Tex.  408,  414. 

44.  Conunon-law^  mle,  as  stated  by  Little- 
ton, is  that  "if  lawful  tender  be  refused,  he 
which  ought  to  tender  money  is  of  this  quit, 
and  fully  discharged  forever  afterwards**;  but 
Coke  commenting  upon  this  says  that  "this  is 
to  be  understood  that  he  that  had  to  tender 
the  money  is  of  this  discharged  forever  to 
make  any  other  tender." — Co.  Litt.  20b  1 838 
(quoted  with  approval  in  Hyams  vs.  Bam- 
berger, 10  Utah  8,  36  Pac  Rep.  202). 

48.  Surety  dlscbaived  by  tender  by  prla- 
clpal  where  svfllcleiit. — See  post  1 2839  and 
note. 

IV.     PLEADING  AND  PRACTICE. 

Aa  to  eoBcnrrent  and  depeadeat  aetSy  see  post 
1 1511  and  note. 

4d.  COMPLAIBTT— 'AllcsatiOB  as  to  trader 
by  plaintill  la  essential  to  his  right  of  action; 
if  he  has  not  paid  or  performed,  offer  to  pay 
or  perform,  or  facts  excusing  same,  must  be 
stated. — Bohall  vs.  Dlller,  41  Cal.  682,  535; 
Kelly  vs.  Mack,  45  CaL  303,  804;  Hicks  vs. 
Lovell,  61  Cal.  14,  20,  49  Am.  Rep.  679,  27  Pac. 
Rep.  942  (equitable  relief  sought);  Heine  vs. 
Treadwell,  72  Cal.  217,  220,  18  Pac.  Rep.  503. 
See  Heyland  vs.  Badger,  85  Cal.  415,  416  (bill 
by  mortgager  for  redemption);  Englander  va 


Tit.  IV,  ch.  II.] 


EXTINGUISHMBNT— PLEADING    AND    PRACTICB. 


(1235)        1 148ft 


Rogers,  41  Cal.  420 r  Marshall  vs.  Caldwell,  41 
Cal.  611;  Fowler  yb,  Sutherland,  68  Cal.  414,  417, 
9  Pac  Rep.  674;  Lux  ▼&  Hasrffin,  69  Cal.  255, 
171.  10  Pac.  Rep.  674. 

47.    IndenuDilty  for  lomt  ijamtrmnent — Coat*. — 

Where  negotiable  instrument  has  been  lost  or 
destroyed,  proper  course  for  plaintiff  to  pur- 
sue is  to  prepare  and  tender  before  suit  rea- 
lonable  Indemnity.  If  it  be  refused  he  can 
then  sue,  allesing:  tender  and  refusal,  and  keep 
tender  erood  by  flline^  bond  in  court.  If,  at 
trial,  court  shall  be  of  opinion  that  indemnity 
is  reasonable  and  sufficient,  he  will  be  entitled 
to  Juderment  with  costs. — Randolph  vs.  Harris, 
28  Cal.  561,  564,  666,  87  Am.  Dec.  139.  See  Wei- 
ton  vs.  Adams,  4  Cal.  37,  60  Am.  Dea  679;  Price 
vs.  Dunlap,  6  Cal.  483,  484. 

See  notes  45  Am.  Dec.  807;  63  Am.  Dec.  513. 

As  to  necemlty  of  flrivtms  IndemBlty  In  snch 
«■■•,  see  notes  18  Am.  Dec  481;  24  Am.  St. 
Rep.  566. 

4$.  But  he  may  sue  without  such  tender  and 
in  his  complaint  offer  to  ffive  such  indemnity 
as  court  may  adjudge  reasonable,  and  upon 
complying:  with  order  of  court  In  that  respect, 
take  his  Judgment,  but  without  costs. — Gray 
vs.  Dougrherty.  25  Cal.  266,  282;  Randolph  v& 
Harris.  28  Cal.  561,  564,  566,  87  Am.  Dec.  139. 
See  MoBt.  Schuttler  vs.  Klngr.  18  Mont.  226, 
229.  33  Fac.  Rep.  938.  N.  Y.  Bruce  vs.  Tilson, 
25  N.  Y.  194,  197.  Ohio.  Citizens'  Nat.  Bank 
vs.  Brown,  46  Ohio  St  39,  61.  4  Am.  St  Rep. 
^26.  11  X.  E.  Rep.  799.  BSms.  Walmsley  vs. 
Chllds.  1  Ves.  Sr.  345. 

49.  Particularity  required  in  bill  for  spe- 
HUc  performance. — Allegation  in  bill  for  spe- 
cific performance  that  tender  has  been  repeat- 
edly made  and  that  plaintiff  has  at  all  times 
been  and  still  is  ready  and  wlUlnsr  to  pay  does 
not  state  tender  with  sufficient  particularity, 
but  objection  cannot  be  taken  for  first  time 
on  appeal. — Duff  vs.  Fisher,  15  Cal.  376,  381. 

50.  Readiness  and  ^vllllnirBeMi  to  perform. — 

Where  purchaser  of  land  allegres  that  he  "has 
been  ready  and  willing:  during:  all  time  afore- 
said, and  has  offered  to  accept  and  take  said 
conveyance,  pursuant  to  said  agrreement,  and 
to  pay  balance  of  said  purchase  money,"  this 
is  not  averment  that  he  tendered  purchase 
money. — ^Enff lander  vs.  Rogrers,  41  Cat  420, 
422. 
See  pars.  26-28  this  note. 

81.     Reselsalon   of  eontmct   of  ezehnns«   of 

real  estate,  petition  in  equity  to  procure,  on 
account  of  false  and  fraudulent  representa- 
tions, if  petition  contains  other  material  alle- 
gations, it  is  sufiScient  to  offer  to  return  all 
that  was  received  by  ezchangre. — Day  vs. 
Mooney,  8  Okla.  608,  41  Pac.  Rep.  142,  148. 

5S.  Tender  of  fare  to  cnnrler*^ — In  action 
by  passengrer  agrainst  carrier  for  wrongful 
ejection  It  is  not  necessary  that  plaintiff  should 
allegre  strictly  legal  tender  of  his  fare,  but  it 
is  sufficient  to  allege  that  he  was  ready  and 
willing  and  offered  to  pay  defendant  such  sum 
of  money  as  it  was  legally  entitled  to  charge. 
— ^Tarbell  va  Central  Pac.  R.  Co.,  34  Cal.  616, 
622.  See  White  vs.  Chesapeake  &  O.  R.  Co.,  26 
W.  Va.  800,  805;  Plckford  v&  Grand  Junction 
R.  Co..  8  Mees.  &  W.  372. 

See  also  77  Am.  Dec.  474. 


68.  ANSTVESR— DBFESNDANT  MUST  PLiSAD 
TENDEUft. — Tender  is  new  matter  which  can- 
not be  given  in  evidence  without  being  pleaded. 
— Bryan  vs.  Maume,  28  Cal.  238,  243;  Hegler  vs. 
Eddy,  58  Cal.  597,  600;  Alexander  vs.  Jackson, 
92  Cal.  514,  527,  27  Am.  St  Rep.  158,  28  Pac. 
Rep.  593.  See  Hughes  vs.  Davis,  40  Cal.  117, 
121. 

64.  San&e — Answ^er  of  one  defendant  not 
available  to  another;  party  who  did  not  plead 
tender  cannot  avail  himself  of  error,  if  any,  in 
excluding  evidence  of  tender  on  ground  that 
it  was  not  kept  good. — Bryan  vs.  Maume,  28 
Cal.  238.  243. 

56.  Admission  by  pleading  tender. — Answer 
setting  up  tender  constitutes  admission  of  in- 
debtedness, but  only  to  amount  of  tender  al- 
leged.— Clarke  vs.  Lyon,  7  Nev.  75,  81. 

56.  Conditional  tender. — Answer  alleging 
tender  coupled  with  conditions  which  plaintiff 
is  not  bound  to  perform  is  without  avail. — 
Perkins  vs.  Maler  Brewery,  134  Cal.  872,  874, 
66  Pac.  Rep.  482. 

As  to  Insufficiency  of  conditional  tender,  see 
post  1 1494  and  note. 

57.  Deed  absolute  sought  to  be  declared 
mortgage. — Where  defendant  In  ejectment 
seeks  to  have  deed  absolute  declared  to  be 
mortgage,  answer  must  contain  offer  to  re- 
deem, rule  being  that  equity  requires  him  to 
pay  or  tender  money  loaned  to  him  before  he 
deprives  plaintiff  of  right  of  possession. — 
Hughes  vs.  Davis,  40  Cal.  117,  121.  See  Whit- 
more  vs.  San  Francisco  Sav.  Union,  50  Cal.  145, 
150;  Pico  vs.  Oallardo,  52  Cal.  206,  208;  Mont- 
gomery vs.  Spect,  65  Cal.  352,  358. 

88.  Denial  of  tender  alleged  In  complaint 
necessary. — Where  complaint  alleges  tender 
and  refusal  to  accept  money  and  that  plain- 
tiff kept  tender  good,  unless  these  facts  are 
denied  by  answer  they  will  be  deemed  to  be 
admitted. — Patterson  vs.  Sharp,  41  Cal.  133, 
186. 

S9.     Particular    kind    of    money    tendered. — 

Where  plaintiff  was  entitled  to  have  payment 
In  particular  kind  of  lawful  money,  answer 
alleging  tender  without  showing  that  plaintiff 
was  tendered  kind  of  money  to  which  he  was 
entitled  to,  is  insufflcIent^-Magraw  vs.  Mc« 
Glynn,  26  Cal.  420,  432,  433. 


Objection  waived. — The  answer  alleging 
that  defendant  tendered,  etc.,  at  time  of  com- 
mencement of  suit,  and  that  plaintiff,  at  all 
times,  refused  to  accept  same,  in  absence  of 
objection,  Is  sufficient,  and  it  is  not  ground  for 
reversal  that  there  was  no  allegation  that 
amount  of  tender  was  now  brought  Into  court 
and  that  defendant  was  still  ready  to  pay,  etc. 
— Dlebold  S.  &  li.  Co.  vs.  Holt,  4  Okla.  479,  46 
Pac.  Rep.  512. 

61.     Offer  of  Judgment   a  urolver  of   tender, 

and  It  is  not  error  for  court  to  Instruct  jury 
that  question  of  tender  is  not  in  case. — Gregg 
vs.  Berkshire,  10  Kan.  App.  679,  62  Pac.  Rep. 
550. 

68.  Waiver  of  tender  may  be  proved  under 
plea  of  tender. — Holmes  vs.  Holmes,  9  N.  T. 
525,  527. 

63.     REPLICATIOIf       UlflfBCESSARY.— Plea 

of  tender  Is  but  defense,  and,  when  set  up  In 
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answer,  needs  no  replication. — ^Daegrs  vs.  Bol- 
ton (Ariz.  June  2,  1899),  57  Pac.  Rep.  611,  618. 

64»  BVIDBNCE] — InsnAclenGy  on  motion  for 
new  trial,  where  flndlngr  as  to  tender  is  wholly 
unsupported  by  evidence. — Plath  vs.  Kltz- 
muller,  52  Cal.  491,  493. 

65.  INSTRUCTIONS— Applicability  to  evi- 
dence necessary. — It  is  error  for  court  to  give 
instructions  to  Jury  as  to  tender  when  there 


is  no  evidence  that  plaintiff  ever  made  any 
tender. — Burlock  vs.  Cross,  16  Colo.  162.  26  Pac. 
Rep.  142. 

66.     To  find  for  plaintiff  In  account  tendered 

— Where  defendant  pleads  tender  and  allege* 
deposit  in  court.  Jury  should  be  instructed  to 
find  for  plaintiff  in  amount  so  conceded  to  be 
due. — Jacobs  vs.  Oren,  80  Oresr.  593,  48  Pac  Rep. 
431. 


§  1486.    OFFEB  OF  PARTIAL  PEBFOBMANGE.     An    offer    of    partial    per- 
formance is  of  no  effect. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Attorney's  fee  after  action  brought. 

3.  Chattel  of  greater  value  tendered  and  de- 

mand for  difference  made. 

4.  Common  law  declared. 

5.  Costs  must  be  included  after  action  insti- 

tuted. 

6.  De  minimis  non  curat  lex  not  applicable. 

7.  Due-bill  payable  in  merchandise. 

8.  Lien  of  carrier  not  lost  by  tender  of  part 

of  freight. 

9.  Partnership  selling  out  to  copartner. 
10, 11.  Penalty — Offer  to  pay  insufficient. 

12.  Pro  tanto  discharge  not  effected. 

13.  Proof  of  loss  by  insured. 

14.  Stipulated  damages. 

15.  Title  insufficient  as  to  portion  of  property 

tendered. 

16.  Withdrawal    of   money   from    court    not 

waiver. 

1,  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  6tc.»  In:  Oillon  vs.  Northern 
Assurance  Co.,  127  Cal.  480,  483,  59  Pac.  Rep. 
901  (referred  to  as  Inapplicable). 

a.  ATTORNEY'S  FEES  provided  for  in 
mortgragre  must  be  included  in  amount  of 
money  paid  Into  court,  to  authorize  Judgment 
of  dismissal. — Hoyt  vs.  Smith,  4  Wash.  640, 
30  Pac.   Rep.    664. 

8.  CHATTEL  OF  GREATER  VALUE  TEN- 
DERED AND  DEMABTO  FOR  DIFFERENCE 
MADE  Is  insufficient  tender. — Lamb  vs.  Lath- 
rop.  18  Wend.  (N.  Y.)  96,  98,  27  Am.  Dec.  174. 
•  4.  COMMON  LAW  DECLARED  BY  THIS 
SECTION,  principle  recognized  by  courts  inde- 
pendently of  statute. — Frothlngham  vs.  Jen- 
kins. 1  Cal.  42,  44,  62  Am.  Dec.  286;  Gaven  vs. 
Annan,  2  Cal.  494,  497.  See  Gaven  vs. 
Hagen,  15  Cal.  208,  212.  Md.  Fridge  vs.  State, 
8  Gill  &  J.  108,  20  Am.  Dec.  463.  N.  H.  Thurs- 
ton vs.  Blaisdell,  8  N.  H.  867,  368.  N.  Y. 
Ayers  vs.  Pease,  12  Wend.  398,  395;  Wood  vs. 
Hitchcock,  20  Wend.  47,  48;  Vance  vs.  Bloomer, 
20  Wend.  196.  Tex.  Flake  vs.  Nuse,  61  Tex. 
98,  103. 

5.  COSTS  MUST  BE  INCLUDED  IN  TEN- 
DER AFTER  ACTION  INSTITUTED,  to  make 
tender  efficient. — Mamm.  Emerson  vs.  White,  76 
Mass.  (10  Gray)  851,  852.  Nev.  McCausland 
vs.  Ralston,  12  Nev.  196,  218.  28  Am.  Rep.  781. 
N.  H.  Thurston  vs.  Blaisdell,  8  N.  H.  367,  368. 
N.  Y.  Eaton  vs.  Wells,  82  N.  T.  676;  Bakeman 
vs.  Pooler,  16  Wend.   637,  639. 

6.  DE  MINIMIS  NON  CURAT  LEX  NOT  AP- 
PLICABLE,   creditor    beinsr    entitled    to    exact 


full  amount  due  him. — ^Boyden  vs.  Moore,  6 
Mass.  365,  370  (wherein  deficiency  of  forty-one 
cents  was  held  fatal);  Wright  vs.  Behrena, 
89  N.  J.  L.    (10  Vr.)   413,  416. 

7.  DUE-BILL  PAYABLE  IN  MERCHAN- 
DISE has  rigrht  to  call  for  part  of  goods  at 
a  time,  and  merchant  has  no  right  to  require 
the  whole  amount  shall  be  received  at  one  time. 
— ^Vance  vs.  Bloomer,  20  Wend.  (N.  Y.)  196, 
199. 

8.  LIEN  OF  CARRIER  NOT  LOST  BY  TEN- 
DER OF  PART  FREIGHT,  where  variety  of 
merchandise  is  shipped  to  one  consignee  for 
given  amount  of  freight. — Frothlngham  vs. 
Jenkins,  1  Cal.  42,  44,  52  Am.  Dec.  286. 

See  B9  2144,  2872  et  seq. 

9.  PARTNER  SELLING  OUT  TO  COPART- 
NER, among  other  things,  interest  in  lot  con- 
sisting of  contract  for  its  purchase,  made  by 
firm,  must  not  merely  make  bill  of  sale  to  co- 
partner, but  must  offer  to  convey  his  Interest 
in  such  real  estate. — Plath  vs.  Kitzmuller,  52 
Cal.  491,  493. 

10.  PENALTY — Offer  to   pay   Insnlllclent    lu 

action  for  specific  performance. — Whitney  vs. 
Stone,  23  Cal.  275,  277  (specific  performance 
decreed  notwithstanding  offer  to  pay  penalty). 

11.  Compares  Tracy  vs.  Strong,  2  Conn.  659, 
662. 

12.  FRO  TANTO  DISCHARGE  NOT  EF- 
FECTED by  partial  tender  refused. — Fridge  vs. 
State,  8  Gill  &  J.  (Md.)  103,  20  Am.  Dec  463. 

18.     PROOF   OF  LOSS   BY   INSURED    is   not 

waiver  of  making  of  proofs  by  waiver  of  time 
within  which  to  be  made;  this,  action  does  not 
excuse,  same  being  Inapplicable. — Gillon  vs. 
Northern  Assur.  Co.,  127  Cal.  480,  484,  59  Pac. 
Rep.  901. 

14.  STIPULATED  DAMAGES. — Purchaser  of 
land  at  agreed  price  is  not  entitled  to  tender 
less  sum  than  agreed  on  as  stipulated  damages 
and  to  offer  to  restore  premises  to  vendor. — 
Ayers  vs.  Pease,  12  Wend.   (N.  Y.)    893,   395. 

See  pars.  11,  12  this  note. 

15,  TITLE  INSUFFICIEBTT  AS  TO  PORTION* 
OF  PROPERTY  TENDERED,  tender  is  In- 
effectual.— Nicholls  vs.  Reid,  109  Cal.  630,  638» 
42  Pac  Rep.  298. 

'Waiver  of  objection  to  amoiuftt. — See  post 
1 1501  note. 

le.  IVITHDRAWAL  OF  MONEY  FROM 
COURT  NOT  WAIVER  Of  any  claim  for 
amount  in  excess  of  that  tendered. — Tilden  vs. 
Gordon  St  Co.,  34  Wash.  92,  74  Pac.  Rep.  lOie! 
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§  1487.    BT  WHOM  TO  BE  MADE.    An  offer  of  performance  must  be  made 
by  the  debtor,  or  by  some  person  on  his  behalf  and  with  his  assent. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Deed  executed  by  portion  of  grantors. 

3.  Stranger's  tender — Creditor  not  bound  to  ac- 

cept. 

4.  Same — Ignorance  of  creditor  as  to  who  makes 

tender. 


1.  APPIitBD,  CITBD,  CONSTRUBD,  RB- 
FERKED  TO,  etc..  In:  Reis  vs.  Lawrence,  68 
GaL  129,  189,  49  Am.  Rep.  83  (referred  to 
erroneously  In  dis.  op.);  Woodward  vs.  Brown, 
119  Cal.  283,  303,  68  Am.  St  Rep.  108,  61  Pac. 
Rep.  2,  642  (referred  to). 

X  DEED  EXECUTED  BT  PORTION  OF 
GRAHTORS,  and  not  executed  by  all.  is  srood 
as  to  those  who  executed  and  delivered  it  and 
saf&dent  to  convey  their  interest  to  property. 
— Colton   vs.    Seavey,    22    Cal.    496,    601.      See 


Justin  vs.  Faugrht,  28  Cal.  237;  Zann  vs.  Haller, 
71  ,Ind.  186,  189,  36  Am.  Rep.  193,  196;  Moore 
vaHeimant,  89  N.  G.  468. 

As  to  duty  of  debtor  to  seek  creditor  and 
make  tender  of  amount  dne,  see  monogrraphlc 
note  86  Am.  Dec.  520,  521. 

8.  STRANGER'S  TENDER  need  not  bS 
accepted  by  creditor. — Mahler  vs.  Newbaur, 
82  Cal.  168,  170,  91  Am.  Dec.  671.  See  Ga. 
McDouffald  vs.  Dougherty,  11  Ga.  670.  Mich. 
Sinclair  vs.  Learned,  61  Mich.  836,  16  N.  W. 
Rep.  672.  W,  Va«  Neely  vs.  Jones,  16  W.  Va. 
626,  87  Am.  Rep.  794. 

4.  Isrnorance  of  creditor  as  to  vrho  makes 
tender,  he  will  not  be  required  to  accept  money, 
or  reject  it  at  his  peril. — ^Mahler  vs.  Newbaur, 
82  Cal.  168,  170,  91  Am.  Dec.  671. 


§  1488.  TO  WHOM  TO  BE  MADE.  An  offer  of  performance  must  be  made  to 
the  creditor,  or  to  any  one  of  two  or  more  joint  creditors,  or  to  a  person  author- 
ized by  one  or  more  of  them  to  receive  or  collect  what  is  due  under  the  obliga- 
tion, if  such  creditor  or  authorized  person  is  present  at  the  place  where  the  offer 
may  be  made ;  and  if  not,  wherever  the  creditor  may  be  found. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Stats,  and  Amdts. 
1873-4,  p.  240. 

L  Applied,  cited,  construed,  referred  to,  etc 
2.  Authority  to  receive  offer. 
8.  Same — ^Attorney — Claim  in  hands  for  col- 
lection. 

4.  Same — Same — ^Disclaimer  of  authority. 

5.  Same — Same — ^Judgment  payable  to  plain- 

tiff. 
6,7.  Deed  where  there  are  joint  purchasers. 

8.  Place  where  tender  to  be  made  not  men- 

tioned. 

9.  Soldier  absent  from  state. 


1.  APPLUBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Ferrea  vs.  Tubbs,  125 
Cal.  6S7.  690.  58  Pac.  Rep.  808  (applied). 

X     AUTHORITY    TO     RECEIVE     OFFER. — 

Offer  of  performance  must  be  made  to  cred- 
itor or  to  his  duly  authorized  agent. — See 
Samples  vs.  Samples,  2  N.  M.  239,  244;  Hale  vs. 
Patton.  60  N.  Y.  233,  237,  19  Am.  Rep.  168. 

S.  Attorney  at  law,  w^ith  whom  demand  has 
been  left  for  collection,  tender  to  is  tender  to 
principal,  and  equally  valid  to  support  plea  of 
tender.  Only  question  would  be  as  to  fact  of 
agency  beingr  subsisting  one  at  time  of  tender. 
—Mclniffe  vs.  Wheelock,  67  Mass.  (1  Gray) 
SOO,  603.  604. 

4.  blM^laimer  of  authority  must  be  in  ac- 
cordance with  truth  that  such  asrency  has 
never  existed,  or  had  been  revoked,  or  ceased 
to  exist:  and  will  not  defeat  tender  when 
igency  or  authority  In  fact  existed  at  time. — 
Mclnlffe  vs.  Wheelock,  67  Mass.  (1  Gray)  600, 
603,  604. 

8.  Jndcrment  payable  to  plaintiff. — Although 
attorney  has  sole  control  of  client's  case,  as 
far  as  any  question  of  practice  and  procedure 


is  concerned,  tender  of  money  pendlnsr  litigra- 
tion  may  be  made  to  client,  and  pending:  ap- 
peal, it  primarily  rests  with  plaintiff,  and  not 
his  attorney,  to  decide  whether  or  not  amount 
tendered  should  be  accepted  In  full  satisfaction 
of  Judgment,  and  tender  to  plaintiff  rather 
than  his  attorney  Is  good. — Ferrea  vs.  Tubbs, 
125   Cal.   687,   690,   68   Pac.   Rep.   308. 

e.  DEED  TENDERED  TO  ONE  PUR- 
CHASER, where  two  are  named  in  deed 
as  grantees,  is  sufficient,  and  one  of  them  by 
accepting  such  deed  will  bind  other. — Dawson 
vs.  Ewlng,  16  Serg.  &  R.   (Pa.)   871,  372. 

7.  DEED  TO  ONE  OF  JOINT  PURCHASERS 
TENDERED  IS  INSUFFICIENT,  it  would  seem, 
as  all  purchasers  should  be  named  as  grantees. 
— McCroskey  vs.  Ladd,  96  Cal.  455,  461,  31 
!Pac.  Rep.  558.  See  Deal  vs.  Dodge,  26  111.  458, 
460;  Dodge  vs.  Deal,  28  111.  303,  306. 

As  to  place  trhere  tender  should  be  made, 
see  post  8  1489  and  note,  also  note  77  Am.  Dec. 
479. 

8.  PL.ACB  WHERE  TENDER  TO  BE  MADE 

not  being  mentioned  in  instrument,  it  is  duty 
of  debtor  to  seek  out  his  creditor  and  make 
tender,  if  he  is  within  state;  if  without  state, 
debtor's  readiness  to  perform  within  state 
is  all  that  is  required. — See  Mass.  Tasker  vs. 
Bartlett.  59  Mass.  (5  Cush.)  359;  Southworth 
vs.  Smith,  61  Mass.  (7  Cush.)  891.  N.  Y.  Hale 
vs.  Patton,  60  N.  Y.  233,  236,  19  Am.  Rep.  168; 
Smith  vs.  Smith,  25  Wend.  405.  Pa.  Allshouse 
vs.  Ramsay,  6  Whart.  331,  37  Am.  Dec.  417. 

9.  Soldier  absent  from  state. — Where  cred- 
itor is  unmarried  man  and  soldier  out  of  state 
when  payment  is  to  be  made,  it  is  not  incum- 
bent  upon   debtor   to   make   payment   to    such 
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soldier's  mother  at  her  house,  where  It  Is  not      thorlty  to  receive  payment — ^Hale  vs.  Pattozir 
•hown  that  she  had  any  actual  or  apparent  au-       60  N.  T.  233,  237,  19  Am.  Rep.  168. 

§  1489.  WHERE  OFFEB  HAT  BE  HADE.  In  the  absence  of  an  express  pro- 
vision  to  the  contrary,  an  offer  of  performance  may  be  made,  at  the  option  of 
the  debtor: 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to  be  made  can  be  found ;  or, 

3.  If  such  person  cannot,  with  reasonable  diligence,  be  found  within  this  state, 
and  within  a  reasonable  distance  from  his  residence  or  place  of  business,  or  if  he 
evades  the  debtor,  then  at  his  residence  or  place  of  business,  if  the  same  can,  with 
reasonable  diligence,  be  found  within  the  state;  or, 

4.  If  this  cannot  be  done,  then  at  anyplace  within  this  state. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc. 

2.  Absence  of  creditor  from  state. 

3.  Same — ^Debtor  not  bound  to  follow  creditor. 

4.  Appointment  of  place  by  creditor. 

5.  Same — ^Duty  of  debtor  to  request  appoint- 

ment. 

6.  Same — Failure  of  obligee  to  designate  place. 

7.  Same— 'Parol    evidence    of    appointment    by 

creditor. 

8.  Same — Beasonable  place  must  be  appointed. 

9.  Merchandise   and   manufactured    articles   in 

which  obligor  deals. 

10.  Note — Place  of  payment  not  designated. 

11.  Besidence  of  obligor  when  place  not  desig- 

nated. 

12.  Sale  of  goods — Place  of  delivery. 

1.  APPIilBD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO»  etc..  In:  Samuel  vs.  Allen,  98  Cal. 
406,  407,  33  Pac.  Rep.  278  (referred  to);  Pelton 
vs.  San  Jacinto  Lumber  Co.,  113  Cal.  21,  24, 
45  Pac.  Rep.  12  (cited);  Swain  vs.  Jacks,  125 
Cal.-  215.  219,  67  Pac.  Rep.  989   (cited). 

2.  ABSKNCB  OF  CREDITOR  FROM  STATE 

does  not  excuse  reasonable  dillgrence  In  mak- 
ing tender. — Samuel  vs.  Allen,  98  Cal.  406,  407, 
88  Pac.^Rep.  273;  Swain  vs.  Jacks,  125  Cal.  215, 
219,  67  Pac.  Rep.  989. 

See  ante  S  1488  note  pars.  8,  9. 

As  to  place  of  tender,  see  ante  11488  note 
pars.  8,  9,  and  note  26  Am.  Dec.  546. 

8.     Debtor  not  bound  to  follow  creditor  out 

of  state  when  payment  Is  to  be  made,  but 
readiness  to  pay  within  state  will  be  as  effect- 
ual as  actual  payment  to  save  forfeiture. — Hale 
va  Patten.  60  N.  Y.  233,  236,  19  Am.  Rep.  168. 

4.  APPOINTMENT  OF  PLACE  BY  CRED- 
ITOR, no  place  beinsr  specified  in  contract. — 
Aldrlch  vs.  Albee.  1  Me.  (1  Greenl.)  120,  10 
Am.  Dec.  45;  Barns  vs.  Graham,  4  Cow.  (N.  Y.) 
452,  15  Am.  Dec.  894. 


S.     Duty  of  debtor  to  reavest  appointment. — 

Where  no  place  of  performance  is  appointed 
in  instrument,  it  is  incumbent  upon  debtor  to 
seek  creditor  and  have  him  fix  upon  Reasonable 
place. — Wlgrsrin  vs.  Wlggin,  48  N.  H.  561,  667. 
80  Am.  Dec.  192;  Barns  vs.  Graham,  4  Cow. 
(N.  Y.)  «62,  16  Am.  Dec.  894. 

9.  Failure  of  obllsree  to  deslsnate  place  ex- 
cuses obligor  from  performance,  when  refusal 
to  designate  place  is  breach  of  condition  pre- 
cedent.— ^Warner  vs.  Wilson,  4  CaL  810,  314. 

7.  Parol  evidence  of  appointment  by  cred- 
itor, written  contract  beins:  silent  as  to  place 
of  payments,  is  admissible  to  show  appoint- 
ment of  place  by  obligee. — ^Aldrich  vs.  Albee» 
1  Me.   (1  Greenl.)   120,  10  Am.  Dec  45. 

8.  Reasonable  place  ntnst  be  appointed  hT 
obllffcc,  otherwise  obligor  will  not  be  bound 
to  make  delivery  at  place  appointed. — Barns 
vs.  Graham,  4  Cow.  (N.  Y.)  452,  16  Am.  Dec. 
394. 

9.  MERCHANDISE  AND  MANUFACTURED 
ARTICLES    IN   'WHICH    OBLIGOR   DEALS,    no 

place  being  specified  in  contract,  store  of  mer- 
chant or  workshop  or  place  of  deposit  of 
fabrics  of  manufacture  is  place  where  pay- 
ment must  be  demanded,  before  an  action 
accrues  for  non-performance  of  contract. — 
Goodwin  vs.  Holbrook,  4  Wend.  (N.  Y.)  377,  880. 

10.  NOTE — Place  of  payment  not  dealgrnated 

in  instrument,  under  this  section,  it  is  payable 
only  in  this  state. — Pelton  vs.  San  Jacinto  L. 
Co.,  118  Cal.  21,  24,  45  Pac.  Rep.  12. 
See  post  f  3100  and  note. 

11.  RESIDENCE  OF  OBLIGOR,  "WREN 
PLACE  NOT  DESIGNATED  in  contract,  is 
place  at  which  payment  is  to  be  made.— Orant 
vs.  Groshon,  Hard.  (Ky.)  85,  8  Am.  Dec,  726. 

la.     Sale   of   sTooda — Place   of   delivery. See 

post  1 1754  and  note. 


§  1490.  WHEN  OFFER  MUST  BE  MADE.  Where  an  obligation  fixes  a  time 
for  its  performance,  an  offer  of  performance  must  be  made  at  that  time,  within 
reasonable  hours,  and  not  before  nor  afterwards. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc.  6.  Day  of  motion  not  specified. 

2.  After  default  of  buyer  price  not  tenderable.        6.  Daytime — ^After  sundoTni  before  party  Itas 
8.  Appeal — ^InsuflSciency  of  tender  after.  retired. 

4.  "As  soon  as  practicable."  7.  Same— Circumstances  of  case  considered. 


nt.  iVy  eh*  n.] 


OFFEB  OF  PBIRFORIIANGID— WHBN  MUST  BB  MADB. 


<12S9)     9 1400 


8.  Same — Oriterion  is  preflonce  or  absenco  of 

party  to  reeeiyo  tender. 

9.  Same— Examination  and  assortment  of  goods 

necessary. 

10.  Demand  unnecessary. 

11.  Same — Option  to  declare  defanit  upon  non- 

payment of  instalment. 

12.  Election — ^Time  of  making. 

13.  Extension   presumed   to   be   for   reasonable 

time. 

14.  Judgment  payable  on  demand. 

15.  Mandatory  proviaion. 

16.  Parol  evidence  to  show  time  agreed  upon* 

17.  Pledge — ^Tender  after  law  day. 

18.  Premature  tender. 

19.  Same^Tender  kept  good  until  maturity. 

20.  "Beasonable  time" — ^Attendant  droumstances 

considered. 

21.  Waiver  of  delay — ^Acquiescence. 

22.  Same — Contract  valid. 

23.  Same— Parol  agreement. 

1.  APFIilBDy  CITBD,  CONSTRVBD,  RB- 
FERRKD  TOy  etc..  In:  Louffhborousrh  vs.  Mo- 
Kevin,  74  CaL  250,  266,  6  Am.  St.  Rep.  486,  14 
P&c.  Rep.  369,  16  Id.  773  (referred  to) ;  Gardner 
▼&  Donnelly,  86  Cal.  367,  873,  24  Pac.  Rep.  1072 
(referred  to  as  inapplicable);  Glock  vs.  How- 
ard &  W.  C.  Co..  123  Cal.  1,  i.o,  69  Am.  St. 
Rep.  17,  55  Pac.  Rep.  713,  48  L.  R.  A.  199  (ap- 
pllied):  Maurer  vs.  Kinsr.  127  CaL  114,  117,  59 
Pac.  Rep.  290  (referred  to). 

X,  AFTEB  DBFAITLT  OF  BVYBR  PRICB 
MOT  TBNDBRABIiB  and  seller's  rig-ht  of  re- 
scission is  not  defeated  by  tender  made  sub- 
sequent to  such  default.  —  Beauchamp  vs. 
Archer,  58  Cal.  431,  436.  41  Am.  Rep.  266. 
See  Meeker  vs.  Johnson,  5  Wash.  718,  728,  32 
Pac  Rep.  772,  84  Id.  148. 

S.  APPEAIi — Tender  after,  offered  pending 
appeal  from  masristrate's  court,  is  bad. — Brick- 
ett  V8.  Wallace,  98  Mass.  628;  Or  over  vs.  Smiia, 
165  Mass.  132,  52  Am.  St  Rep.  606.  42  N.  E.  Rep. 
655.  See  Chahoon  vs.  HoUenback,  16  Sersr.  & 
R.  (Pa)  425,  16  Am.  Dec.  587. 

^  «AS  SOON  AS  PBACTICABLB,''  in  Obli- 
gation of  contract,  discussed  and  defined.— 
Reedy  vs.  Smith,  42  Cal.  246,  261. 

Am  to  compiitatlon  of  time,  see  ante  1 10  and 
note. 

8.  DAY  OF  MONTH  NOT  SPBCIFIBD,  pay- 
ment may  be  made  any  day  in  such  month.-— 
Gilman  va  Moore,  14  Vt  457,  461. 

C  DAYTIME — ^After  sundowB  before  party 
kas  retired  under  circumstances  which  do  not 
impose  inconvenience  or  risk  upon  him,  is 
sufficient. — ^McClartey  vs.  Gokey,  31  Iowa  605, 
S07  (amount  of  note  tendered  at  8  p.  m.  In 
summer  in  rural  district). 

T.    Ctrevaurtavces  of  eacli  caae  considered.— 

Whether  tender  should  be  made  before  sunset 
may  depend  upon  circumstances. — Croninger 
Tt.  Crocker,  62  N.  Y.  161  (tender  of  wool,  which 
has  to  be  examined  by  dayllgrht,  made  after 
10  o'clock  at  nlKht,  Insufflcient). 

8»  Criterion  of  BnlllcleBey  of  tender  is  pres- 
ence of  party  to  receive  payment;  if  party  is 
present  after  sunset,  tender  is  grood;  but  his 
absence  at  that  time  does  not  put  him  in 
default— Hall  vs.  Whittier,  10  R.  I.  630,  684. 


9*  Bzamlnatlon  and  assortment  of  sroods 
necessary. — When  dayligrht  is  required  for 
proper  examination  and  assortment  of  goods 
tendered,  time  should  be  given  tenderee  for 
such  examination  before  sunset  and  by  day- 
light.— Cronin^er  vs.  Crocker,  62  N.  Y.  151,  158. 

10.  DBBIAND  VNNBCBSSARY.— Where  ob- 
ligation is  to  deliver,  at  fixed  time,  grain 
which,  at  its  market  price,  will  amount  to 
specified  sum,  duty  is  imposed  to  make  de- 
livery on  or  before  day  named,  and  if  delivery 
Is  not  made  on  day  named,  obligee  is  under 
no  obligation  to  make  demand. — ^Marshall  vs. 
Ferguson,  23  Cal.   65,  69. 

11.  Option  to  declare  entire  debt  due  npon 
non-payment  of  Instalment,  it  is  not  necessary 
for  him  before  commencing  proceedings  to 
collect  debt  for  full  amount  to  give  notice  to 
debtor  of  his  election  to  consider  whole  amount 
due  immediately. — ^Leonard  va  Tyler,  60  Cal. 
299,  800;  Hewitt  vs.  Dean,  91  Cal.  5,  18,  27  Pac. 
Rep.  423;  Maddox  vs.  Wyman,  92  Cal.  674,  676, 
28  Pac.  Rep.  838.  See  Whitcher  vs.  Webb,  44 
Cal.  127,  131.  111.  Princeton  L.  &  T.  Co.  vs. 
Munson,  60  111.  871;  CundifC  vs.  Brockaw,  7 
111.  App.  147.  Ind.  Buchanan  vs.  Berkshire  L. 
Ins.  Co.,  96  Ind.  510.  Oresr*  Adams  vs.  Ruther- 
ford, 18  Oreg.  78,  89,  8  Pac.  Rep.  896.  Tex* 
Chase  vs.  Nat.  Bank,  1  Tex.  Civ.  App.  696, 
598,   20   S.  W.   Rep.    1027. 

12.  ELECTION — Time  of  making. — Where 
party  has  alternative  to  pay  price  of  property  or 
return  it  he  must  make  election  at  time  when 
promise  is  to  be  performed. — Rewrick  vs.  Gold- 
stone,  48  Cal.  554,  656  (holding  that  although 
contract  required  payment,  **in  default  thereof* 
election  should  be  made  on  day  of  performance, 
and  not  on  next  day).  See  Cummings  vs.  Dud- 
ley, 60  Cal.  383,  886,  44  Am.  Rep.  58. 

18.  EXTENSION  OF  TIME  PRESUMED  TO 
BE  FOR  REASONABLE  TIME^  where  contract 
is  silent  as  to  duration  of  extension. — Luckhart 
vs.  Ogden,  30  Cal.  647,  656. 

See  pars.  21,  23. 

As  to  holidays  and  Sundays,  see  ante  SI  7, 
10  and  notes. 

14.  JUDGMENT    PAYABLE     ON    DEMAND^ 

when  demand  Is  made  and  refused,  obligor  is 
in  default,  and  his  sureties  are  immediately 
liable,  without  demand  or  notice.  Provisions  of 
above  section  do  not  apply. — Gardner  vs.  Don- 
nelly, 86  Cal.  867,  872.  373.  24  Pac.  Rep.  1072. 

15.  MANDATORY  PROVISION  for  perform- 
ance of  obligation  in  contract,  performance  is 
required  at  that  time,  and  not  before  or  after- 
wards.— Glock  vs.  Howard  &  W.  C.  Co.,  12$ 
Cal.  1,  20,  69  Am.  St  Rep.  17,  55  Pac.  Rep.  713, 
48  L.  R.  A.  199. 

Id.  PAROL  EVIDENCE  TO  SHOW  TIME 
AGREED  UPON  IS  COMPETENT  where  written 
instrument  is  silent  in  respect  to  time  of  pay- 
ment.— Sivers  vs.  Slvers,  97  Cal.  518,  521,  o2 
Pac.  Rep.  671;  Savings  Bank  vs.  Asbury.  IIT 
Cal.  96,  103,  48  Pac.  Rep.  1081;  Bradford  Inv. 
Co.  vs.  Joost,  117  Cal.  204,  210.  48  Pac.  Rep. 
1083.  See  Welters  vs.  King.  119  Cal.  172.  176, 
61  Pac.  Rep.  35;  American  Bridge  Co.  vs.  Bullen 
Bridge  Co.,  29  Oreg.  549,  588,  46  Pac.  Rep.  138. 

See  post  1 1657  and  note. 

17.  PLEDGE — Tender  after  debt  secured  is 
dne    extinguishes    lien    on    property    pledged 
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as  security.— -Mitchell  vs.  Roberts,  17  Fed.  Rep. 
776,    780. 

18.     PRBBIATURBl    TBNDBR    wlU    not    put 

party  in  default  for  non-delivery. — ^Rohrer  vs. 
Bila,  88  Cal.  51,  54,  23  Pac  Rep.  274.  See 
Saunders  vs.  Frost,  22  Mass.  (5  Pick.)  269,  266, 
16  Am.  Dec.  894;  Oilman  vs.  Moore,  14  Vt. 
457.    461. 

'  19.  KeeplBS  tender  vood  vntU  matmity* — 
Where  note  Is  payable  in  plows,  and  before  it 
becomes  due  plows  are  turned  out  and  marked 
with  payee's  name  and  placed  where  payee 
can  receive  them,  it  is  not  necessary  for  maker 
of  note  to  do  useless  act  of  turning:  them  out 
a^ain,  but  it  is  sufficient  for  him  to  allow  them 
to  remain  subject  to  payee's  order  until  time 
of  payment,  provided  that  at  time  of  payment 
they  are  in  proper  place  and  condition. — Oil* 
man  vs.  Moore,  14  Vt  457.  461. 

20.  «<RBASONABLB  TIMSS'*— Attendast  elv- 
cmnstancca  must  be  considered  in  deliverlnfT* 
Reasonable  time  connected  with  one  set  of 
circumstances    miffht    be    quite    unreasonable 


connected     with     other     circumstances.  —  See 
Scherr  vs.  Ldttle,  60  Cal.  614,  616. 

%t»  "WAIWBL  OF  DBIiAT*— Ae«aieMSCB4»e  of 
obllcee  in  delay  which  does  not  show  laches 
in  performance  will  not  amount  to  waiver  of 
objection  for  delay,  where  time  is  not  of 
essence  of  contract  and  no  definite  time  Is 
named  for  performance. — Day  vs.  Cohn,  65  C&l. 
608,  509,  510,  4  Pac  Rep.  511.  See  Vorwerk  vs. 
Nolte,  87  CaL  236,  240,  25  Pac  Rep.  4l2. 

2S*  CoBtraet  to  eactend  tl^e  of  performance 
is  valid,  when  it  is  founded  upon  sufficient 
consideration. — ^Leslie  vs.  Conway,  69  CaL  442. 
444.  See  Staver  vs.  Mlsslmer,  6  Wash.  178,  86 
Am.  St  Rep.  142,  82  Pac  Rep.  995. 

See  monoflrraphic  note  36  Am.  St.  Rep.  145. 
149. 


. — ^WaivinfiT  or  extend- 
ing- time  tor  performance  of  simple  contract  in 
writing  is  valid. — Waugenheim  vs.  Graham,  39 
CaL  169,  175.  See  Luckliart  vs.  Ogden,  30  CaL 
S47. 


§  1491.  SAME.  [WHEN  OBLIGATION  DOES  NOT  FIX  TIKE.]  Where  an 
obligation  does  not  fix  the  time  for  its  performance,  an  oflfer  of  performance  may 
be  made  at  any  time  before  the  debtor,  upon  a  reasonable  demand,  has  refused  to 

perform.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  "As  soon  as  practicable." 

3.  Demand — Money  loaned  to  be  repaid  upon. 

4.  Same — Necessary  to  fix  default. 

5.  Same — Request  sufficient. 

6.  Immediate  performance  necessary. 

7.  Interest  to  commence  to  run  in  futuro. 

8.  Xegotiable  instruments. 

9.  Option  exercisable  by  obligee. 


1.  APPLIBD,  CITED,  CONSTRmSD,  RB- 
FERRED  TO,  etc.,  in:  Lousrhborougrh  vs.  Mc- 
Nevin,  74  Cal.  250,  255,  5  Am,  St.  Rep.  135,  14 
Pac,  Rep.  369,  15  Id,  773  (applied). 

2.  *<As  soon  as  practicable.'' — See  ante  1 1490 
and  note  par.  4. 

S.  DEMAND — Money  loaned  to  bo  repaid 
upon,  no  time  specified  within  whicti  it  is  to 
be  repaid,  presumption  of  law  is  that  it  Is  to 
be  repaid  on  demand. — ^Dorland  vs.  Dorland, 
66  Cal.  189.  190,  5  Pac.  Rep.  77. 

4.  Neceoaarr  to  flz  default. — ^Where  no  date 
Is  fixed  for  performance  of  contract,  reasonable 
time  is  intended,  and  no  default  can  attach 
until  after  demand,  and  failure  or  refusal  to 
perform. — Greenberg  vs.  California  B.  R.  Co., 
107  Cal.  667,  671,  40  Pac  Rep.  1053.  See  N.  Y. 
Rice  vs.  Churchill,  2  Den.  145;  Vance  vs.  Bloom- 
er. 20  Wend.  196.  Utab.  Gammon  vs,  Bunnell, 
22  Utah  421,  64  Pac.  Rep.  958.  Vt.  Russell  vs. 
Ormsbee,  10  Vt.  274,  277  (in  which  case  pay- 
ment was  to  be  made  in  leather  such  as  cred- 
itor should  select). 


.   Notice   of  eleetloA  mm  to   delivery  of 
aold« — See  post  §1753  and  note. 

8.  Rcanest  equivalent  to  '^eaumd,'*  as  used 
In  this  section, — Lougrhboroush  vs.  McNevin, 
74  CaL  250,  256,  6  Am.  St.  Rep.  435,  14  Pac  Rep. 
869,  16  Id,  773.  See  People  vs.  Central  Pac  R. 
Co.,  76  Cal.  29,  42.  18  Pac.  Rep.  90. 

«.  IMMEDIATE  PERFORMANCE  IS  RE- 
aVIRED    IVHEN    TIME    NOT    STATED,    or    at 

most  within  reasonable  time. — Brennan  vs. 
Ford,  46  Cal.  7,  13.  See  Holmes  vs.  West,  17 
Cal.  623.  625;  Roberts  vs.  Snow,  27  Neb.  425, 
429.  430,  43  N.  W.  Rep.  241;  Gammon  vs.  Bun- 
nell, 22  Utah  421,  64  Pac  Rep.  968. 

7.  INTEREST  TO  COMMENCE  TO  RITN  IN 
FUTURO. — Where  obligration  does  not  fix  time 
for  its  performance  it  is  performable  immedi- 
ately, notwithstanding  fact  that  it  contains 
provisions  that  interest  shall  accrue  after  cer- 
tain event,  at  sriven  rate. — ^Holmes  vs.  West, 
17  Cal.  623,  625. 

8.  Nesotlablo  laatnuneait  wblcb  doea  not 
specify  time  of  payaftcnt,  when  due. — See  post 
8  3099   and  note. 

9u     OPTION    BXBRCISABI^B    BT    OBLIGEE. 

— Where  sroods  are  to  be  delivered  at  defend- 
ant's option,  delivery  must  be  made  either  at 
some  time  when  he  requests  delivery,  or  at 
expiration  of  period.  If  no  request  is  made,  and 
if  offer  at  any  time  prior  to  expiration  of  such 
optional  period,  it  will  not  suffice  to  put  him 
in  default. — Gehl  vs.  Milwaukee  Produce  Ca, 
116  Wis.  263,  93  N.  W.  Rep.  26. 


§  1492.  COMPENSATION  AFTER  DELAY  IN  PE&FORMANCE.  Where  de- 
lay in  performance  is  capable  of  exact  and  entire  compensation,  and  time  has  not 
been  expressly  declared  to  be  of  the  essence  of  the  obligation,  an  offer  of  per- 
ff.rn'uice,  accompanied  with  an  offer  of  such  compensation,  may  be  made  at  any 
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time  after  it  is  due,  but  without  prejudice  to  any  rights  acquired  by  the  creditor, 
or  by  any  other  person,  in  the  mean  time. 

History:    Enacted  March  21,  1872. 


1  Applied,  cited,  construed,  referred  to,  etc 

2.  Commiasioners'  note. 

3.  Decree  for  specific  perf ormance^-Statnte  ap- 

plicable to. 

4.  Equitable  mle  as  to  time  being  of  essence 

of  contract  adopted. 

5.  Estoppel  to  take  advantage  of  default. 

6.  Express  provision  making  time  essence  of 

contract. 

7.  Fature  payment  to  be  made. 

8.  Intent   to    make   time    essence   of   contract 

must  be  clearly  shown. 

9.  Interest  offered  as  compensation  for  delay. 

10.  Provision  for  forfeiture. 

11.  Yendor  protected  rather  than  purchaser. 

12.  Same — Default  of  purchaser. 

13.  Waiver  of  delay  when  time  is  of  essence  of 

contract. 

1«  APPLIED,  CFTBD,  CONSTRUED,  RS2- 
FEBRED  TO,  etc.,  in:  Lougrhborough  vs.  Mc- 
Kevin.  74  CaL  260.  266,  6  Am.  St.  Rep.  436.  14 
Pae.  Rep.  369,  16  Id.  773  (construed  and  ap- 
plied); Bennett  vs.  Hyde.  92  Cal.  181.  133,  28 
Pac.  Rep.  104  (construed  and  applied);  Sev- 
enty-six Lb  &  W.  Co.  vs.  Superior  Court,  98 
C;al.  139,  142.  28  Pac.  Rep.  813  (construed  and 
applied);  Miller  vs.  Cox,  96  Cal.  839.  343,  344. 
SI  Pac  Rep.  161  (construed  and  applied); 
Glock  vs.  Howard  &  W.  C.  Co.,  123  Cal.  1,  10. 
20,  69  Am.  St  Rep.  17,  55  Pac.  Rep.  713.  43  U 
R.  A.  199  (construed  and  held  inapplicable); 
Smith  vs.  Blandln,  133  Cal.  441.  446.  65  Pac. 
Rep.  894   (referred  to). 

2.  COMMISSIONERS'  NOTE  says:  '*Thls 
clause  obviates  the  difficulties  which  con- 
stantly arise  in  determinlngr  whether  time  is 
of  the  essence  of  a  contract  or  not.  The  pro- 
vision that  'an  offer  of  performance,  accom- 
panied with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  It  is  due,'  is 
also  new.  But  as  such  tender  is  permitted 
by  statute  after  an  action  has  been  com- 
menced, it  clearly  ougrht  to  be  allowed  before 
any  lltigratlon  is  had,  to  stop  interest  and 
avoid  costs.  Undoubtedly  it  is  not  allowed  by 
the  common  law  (Poole  vs.  Tumbridgre,  2  M. 
Jk  W.  223;  Hume  vs.  Peploe,  8  East  168,  9  Rev. 
Rep.  399).  but  the  judgres  acknowledgred  the 
hardship  of  the  law  on  this  point.  In  Connecti- 
cut, this  rule  has  become  law  througrh  usape. 
— ^Tracy  vs.  Stronsr.  2  Conn.  659." 

S.  DECREE  FOR  SPECIFIC  PERFORM- 
ANCE:—STATUTE  APPLICABLE  to  contract 
upon  which  it  is  based. — Seventy- six  L.  &  W. 
Co.  vs.  Superior  Court,  93  Cal.  139,  142.  143.  28 
Pac  Rep.  813.  See  Cosby  vs.  Superior  Court. 
110  Cal.  46.  61.  42  Pac.  Rep.  460. 

4.  E4^VITAB1.E  RULE  AS  TO  TIME  BE- 
ING   ESSENCE    OF    CONTRACT    ADOPTED.^ 

Rule  in  equity  that  time  is  not  to  be  consid- 
ered of  essence  of  contract,  except  when 
parties  have  so  expressed  their  intent,  or  it 
is  to  be  clearly  inferred,  was  adopted  in  code 
provision;  "limiting  it,  however,  where  the 
delay    Is    capable    of   exact   compensation,    by 


requirinsT  that  the  intent  shall  expressly  ap- 
pear in  the  contract." — Bennett  vs.  Hyde,  92 
Cal.  131.  134.  28  Pac.  Rep.  104.  See  Brown  vs. 
Covlllaud,  6  Cal.  666,  671;  Green  vs.  Covillaud, 
10  Cal.  317.  70  Am.  Dec.  725;  Miller  vs.  Steen,. 
30  Cal.  402.  407.  89  Am.  Dec.  124;  Steele  vs. 
Branch,  40  CaL  8.  11;  Beverly  vs.  Blackwood, 
102   Cal.   83.   86   Pac.   Rep.   378. 

Time  aa  ewieBce  of  contmct. — See  mono- 
graphic note  60  Am.  Dec.  697-600. 

S.  ESTOPPEL  TO  TAKE  ADVANTAGE  OF 
DEFAULT. — If  time  is  of  essence  of  contract, 
party  who*  is  in  default  cannot  take  advan- 
tage of  his  own  wrong. — Beverly  vs.  Black- 
wood. 102  Cal.  83,  91.  36  Pac.  Rep.  378.  See 
Newton  vs.  Uull.  90  Cal.  487,  493.  27  Pac.  Rep. 
429. 

e.  EXPRESS  PROVISION  MAKING  TIME 
ESSENCE  OF  CONTRACT,  provisions  of  this 
section  are  inapplicable,  and  offer  of  per- 
formance subsequent  to  time  fixed  by  contract 
is  unavailing. — Glock  vs.  Howard  &  W.  C. 
Co..  123  Cal.  1.  20.  69  Am.  St.  Rep.  17.  66  Pac. 
Rep.  713.  43  L.  R.  A.  199. 

7.  FUTURE  PAYMENTS  TO  BE  MADE,  if 
time  of  payment  is  not  fixed.  •  tlm6  is  not  of 
essence  of  contract. — Day  vs.  Cohn,  65  Cal. 
508,  509.  4  Pac.  Rep.  611;  Vorwerk  vs.  Nolte, 
87  Cal.  236,   240,  25  Pac.  Rep.  412. 

8.  INTENT  TO  MAKE  TIME  ESSENCE  OF 
CONTRACT     MUST     BE     CLEARLY     SHOWN» 

although  it  is  not  necessary,  in  order  to  make 
time  of  essence  of  obligation,  it  should  be 
declared  to  be  so  in  words  of  statute. — Miller 
vs.  Cox,  96  Cal.  339,  344.  345.  81  Pac.  Rep.  161. 
See  Bennett  vs.  Hyde.  92  Cal.  131,  28  Pac.  Rep. 
104. 

9.  INTEREST  OFFERED  AS  COMPENSA- 
TION FOR  DELAY* — Where  time  of  perform- 
ance is  not  fixed  by  contract  and  afterwards 
performance  is  demanded  and  refused,  there- 
after under  this  section  tender  is  good  if  in- 
terest is  offered  as  compensation  for  delay. — 
Loughborough  vs.  McNevin,  74  CaL  250.  256, 
6  Am.  St.  Rep.  436,  14  Pac.  Rep.  369,  15  Id.  773. 

10.  PROVISION      FOR      FORFEITURE       in 

case  of  failure  to  perform  strictly  in  point 
of  time,  equity  will  examine  whole  contract 
in  light  of  surrounding  circumstances  to 
ascertain  whether  it  was  real  intention  of 
parties  that  party  in  default  should  lose  right 
secured  to  him  by  contract. — Steele  vs.  Branch, 
40  Cal.  3.  11.  See  Alexander  vs.  Jackson,  92 
Cal.  514,  626.  27  Am.  St.  Rep.  158.  28  Pac.  Rep. 
693;  Miller  vs.  Cox,  96  Cal.  339,  344,  31  Pac. 
Rep.  161;  Beverly  vs.  Blackwood,  102  Cal.  83, 
91,  36  Pac.  Rep.  378. 

11.  VENDOR  PROTECTED  RATHER  THAN 
PURCHASER. — Stipulation  in  contract  for 
sale  of  land  that  time  is  of  essence  of  con- 
tract is  for  benefit  of  vendor,  and  after  full 
price  is  paid  and  when  nothing  remains  to 
be  done  but  to  make  conveyance,  equity  will 
not  insist  upon  strict  performance  at  time  by 
vendor. — Vorwerk  vs.  Nolte.  87  Cal.  236,  240. 
25  Pac.  Rep.  412. 
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U.  Default  of  pwrehaaer^— Such  stipulation 
does  not  mean  that  vendor  shall  forfeit  his 
rights  if  money  Is  not  paid  on  time,  and  pur- 
chaser's default  does  not  make  contract  void 
so  far  as  vendor  is  concerned,  but  latter  has 
option  to  avoid  on  forced  contract. — Wilcozson 
vs.  Stitt  66  Cal.  696,  697,  600,  62  Am.  Rep.  810. 
4  Pac.  Rep.  629;  Smith  vs.  Mohn,  87  Cal.  489. 
498,  26  Pac.  Rep.  696.  See  Newton  vs.  Hull, 
90  Cal.  487.  27  Pac.  Rep.  429;  Banbury  vs.  Ar- 
nold. 91  Cal.  606,  27  Pac.  Rep.  934;  Raymond  vs. 
San  Gabriel  L.  &  W.  Co..  168  Fed.  Rep.  883.  886. 


IS.     ^WAIVKR   OF  DBULT  WHBN  TIMB   IS 

OF  BSSBNCB  OF  CONTRACT. — Where  con- 
tract for  sale  of  land  contains  stipulation  that 
time  shall  be  of  essence  thereof,  after  abso- 
lute waiver  of  delay  by  vendor  he  cannot  put 
purchaser  in  default,  except  by  refusal  to 
convey  upon  tender  of  purchase  money,  be- 
cause after  waiver  time  ceases  to  be  of 
essence  of  contract. — Raymond  vs.  San  Gabriel 
Valley  L.  &  W.  Co..  68  Fed.  Rep.  883.  887  (case 
arising:  In  Kansas,  and  decided  under  law  of 
California). 


§  1493.  OFFEB  TO  BE  HADE  IN  GOOD  FAITH.  Ad  offer  of  performance 
must  be  made  in  good  faith,  and  in  such  manner  as  is  most  likely,  under  the  cir- 
cumstances, to  benefit  the  creditor. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Ability  and  willingness  essentiaL 

3.  Burden  of  proof  on  tenderer. 

4.  Common  law  declared. 

5.  Lack  of  money  to  make  tender  good* 

6.  Offer  must  be  made  good. 

7.  Written  tender  within  statute. 


1.  APPL.IBD,  CmSD,  CONSTRIJEa>,  RBN 
FEIRRBD  TO,  etc..  In:  Horan  vs.  Harrington, 
180  Cal.  142,  148.  62  Pao.  Rep.  400  (applied). 

9l     Ability    and    wlllljisBeaB    easentlaL — See 

post  S1496  and  note. 

8.  Burden  of  proof  on  tenderer. — See  post 
1 1495  note  par.  2. 

4.  COMMON  LA1¥  DESCLAIIBD  by  section 
is  applied  independently  of  statute. — ^McCourt 


vs.  Johns.  88  Orefr.  661,  68  Pac.  Rep.  601;  Fisk 
vs.  Holden,  17  Tex.  408;  Hyams  vs.  Bambergrer. 
10  Utah  8.  86  Pac.  Rep.   202. 

S.  LACK  OF  MOlfBT  TO  MAKB  TEBn>BR 
GOOD  is  potent  circumstance  tending  to  show 
that  offer  was  not  made  in  srood  faith. — ^Horan 
vs.  Harringrton,  180  Cal.  142,  148»  62  Pac.  Rep. 
400. 

«.     OFFBR    MUST    BB    MADB    GOOD    when 

demand  accompanyinsr  such  offer  is  complied 
with. — Loaisa  vs.  Superior  Court,  86  CaL  11, 
82,  20  Am.  St.  Rep.  197,  sub  nom.  Lioaiza  vs. 
Levy,  24  Pac.  Rep.  707,  9  L.  R.  A.  876. 

7«  \rRITTBN  OFFBR  to  pay  is  within  sec- 
tion, and  unless  made  in  srood  faith  does  not 
eztingrulsh  obligation. — ^Horan  vs.  Harrinerton, 
180  CaL  142,  143,  62  Pac  Rep.  400. 


§  1494.    CONDITIONAL  OFFEB.    An  offer  of  performance  must  be  free  from 
any  conditions  which  the  creditor  is  not  bound,  on  his  part,  to  perform. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc 

2.  Answer  alleging  conditional  tender. 

3.  Common  law  declare  ^1. 

4.  Condition  precedent — Bight  to  demand  per- 

formance of. 
5,  6.  Costs  must  be  tendered  unconditionally. 

7.  Full  settlement  and  discharge  insisted  upon. 

8.  Impossible  condition. 

9.  Lien  not  discharged  by  conditional  tender. 

10.  Lost  instrument — Bight  of  maker  to  demand 

security  before  payment. 

11.  Parol   evidence  admissible  to   show  condi- 

tions. 

12.  Prejudice  must  result  from  conditions. 

13.  Beceipt  may  be  required. 

14.  Befusal  to  perform. 

15.  Belease  improperly  demanded. 

16.  Subsequently  imposed  conditions. 

17.  Waiver  of  conditions  by  creditor. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Myers  vs.  Moulton,  71 
Cal.  498,  603,  12  Pac  Rep.  506  (applied); 
Kofoed  vs.  Gordon.  122  Cal.  314,  320.  54  Pac. 
Rep.  1115  (referred  to);  Royal  vs.  Dennlson 
(Cal.  Oct.  3,  1894),  88  Pac.  Rep.  39,  41  (con- 
strued); Ferrea  vs.  Tubbs,  125  Cal.  687,  690, 
58  Pac.  Rep.  308  (construed);  Stanton  vs.  Sin- 


gleton, 126  Cal.  667,  668,  69  Pac  Rep.   146,   47 
L.  R.  A.  384  (referred  to). 

2.     Answer     allecrlnir     conditional     teBd«r.^ 

See   ante   9 1485   and   note. 

8.  COMMON  LAW  DECLARED  by  sec- 
tion.— People  vs.  ex  rel.  Hamilton  vs.  Harris, 
9  Cal.  571,  572.  See  Swamp  Land  Dist.  vs. 
Owynn,  70  CaL  666,  671.  12  Pac.  Rep.  462. 
Ark.  Fields  vs.  Danenhower,  65  Ark.  392,  401, 
46  S.  W.  Rep.  938.  Colo.  Smith  vs.  Black,  9 
Colo.  App.  64,  47  Pac.  Rep.  394;  Butler  vs. 
Hinckley,  17  Colo.  523,  30  Pac.  Rep.  250.  Ind. 
Rose  vs.  Duncan,  49  Ind.  269;  Storey  vs.  Krew- 
son,  55  Ind.  897,  23  Am.  Rep.  668.  Mass. 
Thayer  vs.  Brackett,  12  Mass.  450,  452.  Minn. 
Moore  vs.  Norman,  52  Minn.  83,  38  Am.  St. 
Rep.  526,  63  N.  W.  Rep.  809.  Neb.  Tompkins 
vs.  Batie,  11  Neb.  147.  88  Am.  Rep.  361,  7  N. 
W.  Rep.  747.  N.  Y.  Noyes  vs.  Wyckoflf,  114 
N.  Y.  204,  21  N.  B.  Rep.  158;  Wood  vs.  Hitch- 
cock. 20  Wend.  47,  48.  Tex.  Flake  vs.  Nuae, 
61  Tex.  98,  103.  Utah.  Kelsey  vs.  Crowther, 
7  Utah  519,  27  Pac.  Rep.  695.  Tt.  Holton  vs. 
Brown.  18  Vt  224,  226,  46  Am.  Deo.  148. 

4.  Condition  precedent — Rlgrht  to  demand 
performance  of,  and  eHect  of  failure  to  compl^f* 

— See  post  i  1498  and  note. 
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5.  COSTS  MUST  BB  TBNDERBD  TTNOON- 
DlTIONAIXTy  and  It  l8  Inoufflcient  to  offer  to 
pay  Justice  of  peace  fees  for  papers  to  be  used 
on  appeal,  when  papers  are  made  out. — People 
€x  rel.  Hamilton  vs.  Harris,  9  CaL  671,  672, 
€73. 

t.  Dlstl«vvisbed>  Lick  vs.  Madden,  26  CaL 
202,  211;  Carbonate  T.  Co.  vs.  Ives,  10  Colo. 
II.  83.  14  Pac.  Rep.  120. 

T.  FUI-1.  SETTLEMENT  AND  DISCHARGE 
crsiSTED  UPON  on  tender  of  less  amount 
than  creditor  claims  as  whole  balance  due,  is 
bad.— Wood  vs.  Hitchcock,  20  Wend.  <N.  Y.) 
47.  48. 

As  to  rlsht  to  demand  receipt*  see  post 
1 1499  and  note. 

8.  IMPOSSIBUD  CONDITION,  Offer  of 
money  upon,  is  not  obllgratory  upon  party  to 
whom  it  is  made. — Kelsey  vs.  Crowther,  7 
Utah  519,  27  Pac  Rep.  696  (wherein  condition 
was  that  payee  should  contract  away  wife's 
dower  right ). 

a.  LIEN  NOT  DISCHARGED  BT  CONDI- 
TIONAL TENDER  where  condition  is  one 
which  party  to  whom  tender  is  made  is  not 
bound  to  perform. — Myers  vs.  Moulton,  71  Cal. 
498,  603,  12  Pao.  Rep.  606. 

10.  LOST  INSTRUMENT— Rlffht  of  maker 
to  demaad  seevrlty  before  payment. — See  post 
11498  and  note. 

11.  PAROL  EVIDENCE  IS  ADMISSIBLE 
TO  SHOW  CONDITIONS,  e.  g.  testimony  as 
to  conversation  which  was  held  at  time  money 
was  paid  is  competent  as  showing  terms  and 
conditions  on  which  money  was  received,  and 


acQuiescence  in  such  terms. — ^Hall  vs.  Holden, 
116  Mass.  172,  176. 

la.  PREJUDICE  MUST  RESULT  FROM 
IMPOSITION  OF  CONDITION. — ^Where  con- 
tract is  made  to  exchange  land  at  certain 
valuation,  and  one  party  tenders  conveyance 
upon  condition  that  he  be  paid  money  which 
other  party  is  not  bound  to  pay,  fact  that  such 
other  party  has  not  leeral  title  to  lot  which 
he  asrreed  to  convey,  and  therefore  cannot 
comply  with  demand  for  conveyance  of  it, 
renders  such  condition  harmless,  and  one  to 
which  objection  cannot  be  made^ — Royal  vs. 
Dennison  (CaL  Oct.  S,  1894),  88  Pac.  Rep. 
39,  41. 

13.  Receipt  may  bo  reanlred. — See  post 
1 1499  and  note  par.  6. 

14.  REFUSAL  TO  PERFORM.— Tender  ac- 
companied by  condition  which  obligee  is  not 
bound  to  accept,  amounts  to  refusal  to  per- 
form.— ^Woody  vs.  Bennett,  88  Cal.  241,  248, 
244,  26  Pac.  Rep.  117. 

18.  RELEASE  IMPROPERLY  DEMANDED. 
— ^Where  debtor  Is  entitled  to  release  from 
one,  he  should  not  accompany  his  tender  by 
condition  that  release  be  made  by  two. — 
Kofoed  vs.  Gordon,  122  Cal.  814,  820,  64  Paa 
Rep.  1116. 

le.  SUBSEdUENTLT  IMPOSED  CONDI- 
TIONS« — After  making:  unconditional  tender 
and  paying  money  into  court,  and  after  it  has 
been  accepted,  defendant  cannot  convert  ten- 
der into  conditional  one. — Tilden  vs.  Gordon, 
84  Wash.  92,  74  Pac.  Rep.  1016. 

17«  "Waiver  of  conditions  aABOxed  to  ten- 
der.— See  post  1 1601  and  note  par.  4. 


§1495.  ABILITY  AND  WILUNONESS  ESSENTIAL.  An  offer  of  perform- 
ance is  of  no  effect  if  the  person  making  it  is  not  able  and  willing  to  perform 
according  to  the  offer.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc, 

2.  Burden  of  proof  on  tenderer. 

3.  Common  law  declared. 

4.  Preparedness  to  make  tender  good. 

5.  Besdiness  and  willingness  to  pay  alone  insuf- 

ficient. 

6.  Title  insufficient. 

1.  Applied,     cltedy     conatraed,    referred    to, 

etc.,  in:  Louerhborougrh  vs.  McNevIn,  74  Cal. 
250,  256,  6  Am.  St  Rep.  436,  14  Pac.  Rep.  369, 
16  Id.  773  (applied);  Nlcholls  vs.  Reid,  10», 
Cal.  630,  633,  42  Pac.  Rep.  298   (applied). 

2.  Borden  of  proof  o«  tenderer. — Burden  of 
proof  as  respects  readiness  and  willingness 
of  tenderer  to  make  payment  rests  upon  him. 
— Ladd  vs.  Mason.  10  Ores.  808,  816. 


S.  Common  la^r  declared. — Section  is  merely 
declaratory  of  rule  of  common  law. — "Ene" 
lander  vs.  Rogers,  41  Cal.  420,  422.  See  Hyams 
vs.  Bamberger,  10  Utah  8,  86  Pac.  Rep.  202. 

4.  Preparedness  to  make  tender  arood. — 
Offer  to  pay  Is  Insufficient,  unless  party  mak- 
ing such  offer  was  prepared  to  make  his 
tender  good  in  case  of  acceptance. — McCourt 
vs.  Johns,  83  Oreg.  661,  68  Pac.  Rep.  601. 

5.  Readiness  and  willingness  to  pay  alono 
not  snfflclent. — See  ante  S1493  and  note  par.  2. 

6.  Title  Insufficient.^ — Tender  of  shares  of 
stock  is  Ineffectual  where  tenderer  has  not 
title  thereto. — ^NichoUs  vs.  Reid*  109  Cal.  680, 
688,  42  Pac.  Rep.   298. 


§  1496.    PEODUOTION  OF  THINO  TO  BE  DEIIVEEED  NOT  NECESSARY. 

The  thing  to  be  delivered,  if  any,  need  not  in  any  case  be  actually  produced,  upon 
an  offer  of  performance,  unless  the  offer  is  accepted. 

History:    Enacted  March  21,  1872. 


1.  Applied,  dted,  construed,  referred  to,  etc. 
2,3.  Common-law  rule  changed. 
4.  Conditional  sale  and  retention  of  title  by 
purchaser. 


5.  Contract  ignored  by  obligee. 

6.  Same — Refusal  of  telephone  service. 

7.  Escrow — Purchaser   need   not   keep    tender 

good. 
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8.  Failure  to  produce  mone^  on  acceptance. 

9.  Non-acceptance  of  offer. 

10.  Porchaeer  seddng  apecifie  performance. 

11.  Surety  discharged. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TOy  etc,  in:  Peckham  vs.  Stewart, 
97  Cal.  147,  151,  81  Pao.  Rep.  928  (construed 
and  applied);  Green  vs.  Barney  (Cal.  June  12, 
1894),  36  Pac  Rep.  1026,  1028  (applied);  Lati- 
mer vs.  Capay  Valley  L.  Co.,  137  CaL  286,  288, 
70  Pac  Rep.  82   (applied). 

2.  COMMON-LA^V    RUUD    IS    CHANGKD.— 

Common-law  rule  was  that  to  constitute  valid 
tender  of  money  party  must  have  it  at  hand, 
or  immediately  under  his  control,  and  must 
then  and  there  not  only  be  ready  and  willing, 
but  must  produce  and  offer  to  pay  it;  but  this 
section  has  chanired  such  rule,  and  actual  pro- 
duction of  thins:  tendered  is  unnecessary.-— 
Peckham  vs.  Stewart,  97  CaL  147.  151.  152.  81 
Pac  Rep.  928  idlmttnmnluhinm  Engrlander  vs. 
Rogers,  41  Cal.  420,  421,  decided  before  enact- 
ment of  this  section). 

8.  Compares  Wolff  vs.  Canadian  Pac.  R. 
Co.,   89  Cal.   382,   838,   26  Pac  Rep.  825. 

4.    coBmrriONAL  sal.b  and  rbtrntion 

OF  TITLE  BY  SKULKER, — Where  contract  of 
sale  provides  for  payment  on  instalment  plan, 
and  that  title  should  remain  in  seller  until 
payments  have  been  fully  made,  tender,  if 
properly  made,  is  defense  to  action  by  seller 
to  recover  possession  of  property  on  account 
of  breach  of  contract,  and  in  such  case  it  is 
not  necessary  to  keep  tender  srood  by  taking: 
money  Into  court  and  depositing:  it  with 
answer. — Christenson  vs.  Nelson,  38  Oreg:.  473, 
63   Pac.  Rep.   648. 

5.     CONTRACT    IGNORED    BY    OBIiIGEE. — 

When  tender  is  refused  by  party  to  whom  it 
is  made,  and  contract  is  by  him  igmored  or 
declared  terminated,  it  is  not  necessary  for 
other  party  to  keep  tender  good,  or  to  make 
further  tender. — ^Ashley  vs.  Rocky  Mt.  B.  TeL 
Co.,  25  Mont.  286.  64  Pac  Rep.  765.     See  Hills 


▼8.  National  Albany 
bk.  26  L.  ed.  1052. 


Ex.  Bank,  105  U.   S.   319, 


••  Telephone  aervlee  refmie^ — Where  tele- 
phone rental  is  payable  in  advance,  and  com- 
pany declares  that  it  will  not  render  service 
longer,  subscriber  need  only  make  tender,  and 
it  is  not  incumbent  upon  him  to  keep  tender 
good,  and  pay  into  court,  upon  being  sued  for 
company's  use — ^Ashley  vs.  Rocky  Mt.  B.  Tel. 
Co.,  25  Mont  286,  64  Pac  Rep.  765. 


7*  ESCROUT — Pvrekaaer  need  not  keep  ten- 
der sood. — Where  deed  is  delivered  in  escrow 
to  be  delivered  to  purchaser  upon  payment, 
and  purchaser  makes  tender,  it  is  not  neces- 
sary for  him  to  keep  tender  good,  although 
under  proper  circumstances  he  may  be  re- 
quired to  pay  interest. — Cannon  vs.  Handley, 
72  CaL  133,  142.  18  Pac  Rep.  815. 

&  FAILURE  TO  PRODUCE  MONEY  UPON 
ACCEPTANCE  OF  TENDER,  his  tender  will 
be  of  no  avail. — Hyams  va.  Bamberger,  10 
Utah   3.   36   Pac   Rep.   202. 

9.  NON-ACCEPTANCE  OF  OFFER. — Ten- 
derer is  not  required  to  produce  money,  or 
permit  it  to  be  counted  out.  in  order  fo  con- 
stitute valid  tender,  so  long  as  oth^'-r  party 
does  not  accept  offer. — Latimer  vs.  C-.pay  Val- 
ley L.  Co.,  137  Cal.  286,  288,  70  P  .c.  Rep.  82. 
See  Gray  vs.  Stiles.  6  Okla.  455,  49  Pac  Rep. 
1083   (case  involving  tender  of  laxes). 

10.  A  PURCHASER  SEEK  4NG  SPECIFIC 
PERFORMANCE  of  contract  for  purchase  of 
land,  rights  are  not  defeated  by  his  omission 
to  bring  money  into  court.  p.lthough.  if  Justice 
of  the  case  required  It.  court  can  order  money 
brought  in. — Schroeder  vs.  Gemeinder.  10  Nev. 
355,  367;  Irvine  vs.  Hawkins,  20  Nev.  884,  22 
Pac.  Rep.  240.  See  Webster  vs.  French,  11  IlL 
254.  275. 

11.  SURETY  DISCHARGED.^The  tender  by 
principal  discharges  surety,  even  though  ten- 
der Is  not  kept  good  by  payment  into  court. — 
See  Curiae  vs.  Packard,  29  Cal.  194,  196-198. 


§  1497.  THINO  OFFERED  TO  BE  KEPT  SEPARATE.  A  thing,  when  of- 
fered by  way  of  performance,  must  not  be  mixed  with  other  things  from  which  it 
cannot  be  separated  immediately  and  without  difficulty. 

History:     Enacted  March  21,  1872. 


1.  Common  law  declared. 
2-5.  Illustrations  of  rule. 
6.  Selection  by  obligee. 

1.  COmMON  LAIV  DECLARED  BY  SEC- 
TION.— Conn.  Smith  vs.  Loomis,  7  Conn.  110. 
Me.  Wyman  vs.  Wlnslow,  11  Me.  398,  26  Am. 
Dec  642.  Mass.  Clark  vs.  Baker,  62  Mass. 
(11  Met.)  186,  190,  45  Am.  Dec  199.  N.  Y. 
Croninger  vs.  Crocker,  62  N.  Y.  151.  157; 
Barns  vs.  Graham,  4  Cow.  452,  15  Am.  Dec 
894;  Newton  vs.  Galbralth.  5  John.  119.  Tex. 
Dewees  vs.  Lockhart.   1  Tex.   535,  540. 

As  to  duty  of  seller  of  chattel  to  put  It  in 
conditloB  lit  for  delivery,  see  post  S 1753  and 
note. 

2.  ILLUSTRATIONS. — Bricks,  note  payable 
in,  plea  that  defendant  had  all  ready  to  be 
delivered  at  his  brickyard,  which  was  place 
of  delivery,   sufficient  good  and   merchantable 


bricks,  and  that  plaintiff  did  not  appear  to 
receive  them,  is  sufficient. — Smith  vs.  LfOomls, 
7   Conn.    110. 

8.  Cattle  nutnlnjf  at  larire. — ^Where  promise 
is  to  pay  note  in  cattle,  an  offer  to  pay  in 
cattle  unseen  and  runnlnsr  at  largre  on  prairie. 
Is  not  sufficient. — Dewees  vs.  Lockhart,  1  Tex. 
536,   640. 

4.  Lumber. — Where  contract  is  to  deliver 
lumber  in  payment  of  note,  it  Is  not  sufficient 
that  defendant  had,  on  his  premises,  sufficient 
quantity  of  lumber  of  quality  described,  in 
bulk,  and  not  separated  from  other  lumber, 
and  that  he  was  ready  to  make  delivery  to 
plaintiff. — Wyman  vs.  Wlnslow,  11  Me.  398,  26 
Am.  Dec.  542;  Barns  vs.  Graham,  4  Cow.  (N. 
Y.)   452.  16  Am.  Dec  394. 

5.  Merchamtable  ffoods  nraat  be  separated 
fronn   mmierckantable. — Where  cargo  of  grain 
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la  sold  of  certain  quality  and  portion  of  It  Is 
act  merchantable  and  of  quality  stipulated, 
it  if  duty  of  seller,  in  order  to  hold  buyer 
acconntable  for  failure  to  take  such  grain  as 
Ij  of  proper  quality,  to  separate  It  from  por- 
tion which  is  unmerchantable. — Clark  vs. 
Baker,  52  Mass.  (11  Met.)  186,  190.  45  Am.  Dea 
119;  Cronlnger  vs.  Crocker.  62  N.  Y.  161.  167. 


••  SelectloB  by  oblisree. — ^Where  promise  is 
made  to  pay  amount  of  note  in  such  timber 
as  holder  may  call  for,  no  duty  to  perform  is 
imposed  until  holder  has  called  for  and 
selected  timber. — Baker  vs.  Stoughton,  1  Ores:. 
227.  228,  229;  Roberts  vs.  Beatty,  2  Pen.  &  W. 
(Pa.)    68,   21  Am.  Dec.   410. 


§  1498.  PEBFOBHANGE  OF  CONDITION  PBEGEDENT.  When  a  debtor  is 
entitled  to  the  performance  of  a  condition  precedent  to,  or  concurrent  with,  per- 
formance on  his  party  he  may  make  his  offer  to  depend  upon  the  due  performance 
of  such  condition. 

History:    Enacted  March  21,  1872. 

L  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Common  law  declared. 

4.  Conditions  not  imposed  by  contraet. 

5.  Delivery  of  deed  may  be  required  by  por^ 

chaser. 

6.  Indemnity  for  lost  instrument. 
7,8.  Lien  discharged — ^Property  demandable. 

9.  Beceipt — May  be  demanded. 
10.  Statutory  duty  may  be  asked  to  be  per- 
formed. 


Purchaser  of  land,  upon  tendering:  purchase 
money,  may  Impose  condition  that  vendor 
shall  convey  title  to  land  purchased. — Latimer 
vs.  Capay  Valley  U  Co.,  187  Cal.  286,  289,  70 
Pac.  Rep.  82. 

C  Indemnity  tor  lost  or  destroyed  Instm- 
ment. — Where  it  appears  that  negotiable 
instrument  has  been  lost  or  destroyed,  maker 
has  riffht  to  require  indemnity  against  all 
future  claims  under  it. — ^Randolph  vs.  Harris, 
28  Cal.  661,  564,  87  Am.  Deo.  139.  See  Welton 
vs.  Adams,  4  Cal.  37,  60  Am.  Dec.  579;  Price 
vs.  Dunlap,  6  Cal.  483;  Citizens'  Nat.  Bank  vs. 
Brown,  46  Ohio  St.  89,  4  Am.  St.  Rep.  526,  11 
N.  E.  Rep.  799,  800. 

7.  Lien  dlseiiarved. — Where  carriagre  Is 
retained  under  mechanic's  lien  for  amount  due 
for  making  repairs,  tender  is  not  conditional 
because  it  is  accompanied  with  demand  for 
carriage. — ^Moynahan  vs.  Moore,  9  Mich.  9,  77 
Am.  Dec.   468. 

&     Pledsed    property    may    be    demanded. — 

Demand  accompanyinsr  tender  that  pledgred 
property  be  delivered  to  tenderer,  if  it  be 
condition,  is  one  which  he  has  a  right  to  Im- 
pose.— Liougrhborousrh  vs.  McNevin,  74  Cal.  250, 
255,  6  Am.  St.  Rep.  436,  14  Pac.  Rep.  369,  15  Id. 
778.    See  Wheelock  vs.  Tanner,  39  N.  Y.  481. 

9.  Receipt  may  be  demanded* — See  post 
1 1499  and  note  par.  6. 

10.  Statutory  dnty  may  be  asked  to  be  per- 
formed, e.  ST.  where  statute  requires  that 
upon  tender  of  payment  release  or  other  dis- 
charfire  of  mortgagre  shall  be  griven,  demand 
of  compliance  with  such  statute  may  accom- 
pany tender. — Saunders  vs.  Frost,  22  Mass.  (5 
Pick.)   259,  270,  16  Am.  Dec.  894. 

§  1489.    W  KITTEN  BEGEIPTS.    A  debtor  has  a  right  to  require  from  his  cred- 
itor a  written  receipt  for  any  property  delivered  in  performance  of  his  obligation. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Common-law  rule. 

4.  Evidence — ^Beceipt  as. 
5,6.  Beceipt  in  full  may  be  demanded. 

7.  Surrender  of  negotiable  instrument  on  pay- 
ment. 


!•    Applied*    eltedf    eoBstmcd,    referred    tOy 

etc,  in:  Lougrhborou^h  vs.  McNevin,  74  Cal. 
250.  255,  5  Am.  St.  Rep.  436,  14  Pac.  Rep.  369, 
15  Id.  773  (applied  and  construed):  Benson 
vs.  Shot  well.  87  Cal.  49,  59,  25  Pac.  Rep.  249 
(cited);  Kofoed  vs.  Gordon,  122  CaL  814,  821, 
64  Pac.  Rep.  1116  (applied):  Wolff  &  Co.  vs. 
Canadian  Pac.  R.  Co..  128  Cal.  686.  648,  66  Pac. 
Rep.  458  (cited):  Ferrea  vs.  Tubbs.  126  Cal. 
6S7,  690,  68  Pac.  Rep.  808  (cited  in  connection 
with  11499):  Latimer  vs.  Capay  Valley  L.  Co., 
137  C^l.  286.  289.  70  Pac  Rep.  82  (applied). 

2.  CommlflflloBera'  aote  cites  in  support  of 
this  section  Green  vs.  Wells  &  Co.,  2  Cal.  684, 
585  (case  which  is  not  in  point). 

S.    CommoB-la^r  rale  declared  by  secttoiu — 

See  Wheelock  vs.  Tanner,  89  N.  Y.  481.  487. 

4.  Condttlons  other  than  thoee  Imposed  by 
eeatmet. — ^Where  deed  of  trust  recites  that  if 
two  promissory  notes  are  punctually  paid, 
trustee  will  release  same,  tender  of  amount 
of  one  note  when  other  note  has  not  been 
fully  paid,  upon  condition  that  release  shall 
be  executed,  is  bad. — Flake  vs.  Nuse,  61  Tex. 
98,  103. 

8.    Delivery    of    deed    nay    be    required* — 


1«    Applledf    eltedf    coBStroedt    referred    tOy 

etc..  In:     Ferrea  vs.  Tubbs,   125  C!al.   687.   690, 
58  Pac.  Rep.  308  (construed  and  applied). 

SL    Common-law    rale. — ^If    tender    is    made 
conditional  upon  grlvlns  receipt  in  full  for  all 


demand.  It  is  not  good, — Butler  vs.  Hinckley, 
17  Colo.  623,  30  Pac.  Rep.  260:  Wood  vs.  Hitch- 
cock, 20  Wend.   (N.  Y.)   47,  49. 

<•  Contra «  Brock  vs.  Jones,  16  Tex.  461, 
467  (holding  that  receipt  in  full  is  demand- 
able  when  amount  is  ascertained  and  liqui- 
dated, and  full  amount  Is  tendered). 

4.  Evidence — ^Receipt  «k — Bee  ante  1 1473 
and  note. 

Ik     Receipt    In    ftoll    may    bo    demanded. — If 

debtor  tender  sufficient  amount  of  money,  he 
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under  a  statute  which  is  similar  in  wordinip 
and  effect). 

As  to  sreneral  rale,  to  trhtclK  this  section  is 

exception,    that    offer    must   be    unconditional, 
see  ante  91494  and   note. 


7. 


Surrender    of    negotiable    Instrament 

— Bee  post  |  3137   and  note. 


is  entitled  to  receipt  in  full,  and  may  couple 
his  tender  with  demand  for  such  receipt. — 
Ferrea  vs.  Tubbs,  125  Cal.  687,  690.  68  Pac 
Rep.  308. 

See  Code  Ciy.  Proc.  |  2075  and  note. 

«.    Contra  t      West    vs.    Farmers'    Mut.    Ins. 
Co.,  117  Iowa  147,  90  N.  W.  Rep.  623   (decided 

§  1500.  EZTINOTION  OF  PEGXTNIABY  OBLIOATION.  An  obligation  for  the 
payment  of  money  is  extinguished  by  a  due  oflPer  of  pajmient,  if  the  amount  is 
immediately  deposited  in  the  name  of  the  creditor,  with  some  bank  of  deposit 
within  this  state,  of  good  repute,  and  notice  thereof  is  given  to  the  creditor. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Condition  to  be  performed  or  option  to  be 

accepted. 
4, 5.  Deposit  to  debtor's  credit — In  depositor's 
name. 

6.  "Due  offer  of  payment" 

7.  Evasion  of  tender. 

8.  Interest  stopped  by  tender. 
9, 10.  Keeping  tender  good. 

11.  Same— Scanty   discharged. 
12,13.  Mode  and  snflciency  of  tender  not  pre* 
scribed. 

14.  Bedemption— Offer  for  purpose  of« 

15.  Specific   performance  denied. 

16.  Sureties  discharged. 

!•  APPLIBDy  CITKD,  COlfSTRUBDy  IIB<« 
FBRREID  TO,  etc.,  in:  Wakeham  vs.  Barker, 
82  Cal.  46,  51,  22  Pac.  Rep.  1131  (cited);  Randol 
vs.  Tatum,  98  Cal.  890,  396,  899,  83  Pac.  Rep. 
483  (construed  with  12839);  Chielovlch  vs. 
Krauss  (Cal.  Sept.  1,  1886),  11  Pac.  Rep.  781, 
782  (cited);  Knowlea  vs.  Murphy,  107  Cal.  107, 
116,  40  Pac  Rep.  Ill  (applied);  O'Conor  vs. 
Braly,  112  Cal.  31,  87,  sub  nom.  O'Conor  vs. 
Morse,  63  Am.  St.  Rep.  166,  44  Pac.  Rep.  306 
(construed);  Thompson  vs.  Superior  Court, 
119  Cal.  538,  544,  61  Pac.  Rep.  863  (cited);  Say- 
ward  vs.  Houghton,  119  CaL  646,  650,  51  Pac. 
Rep.  863,  62  Id.  44  (construed);  Wolff  &  Co.  vs. 
Canadian  Pac.  R.  Co.,  123  Cal.  636,  643,  66  Pac. 
Rep.  463  (construed);  Colton  vs.  Oakland  Bank 
of  Sav.,  137  Cal.  876,  882,  70  Pac.  Rep.  226 
(cited);  Baker  vs.  San  Francisco  O.  &  E.  Co., 
141  Cal.  710,  712,  76  Pac.  Rep.  342  (construed). 

a.  COMMISSIONBRS'  NOTES  says:  "This 
is  contrary  to  the  former  law  upon  this  sub- 
ject, which  made  a  tender  operative  only  so 
far  as  to  stop  interest.  The  same  rule  has 
been  applied  to  obligations  for  the  delivery 
of  deeds  and  other  instruments  (Brooklyn 
Bank  vs.  De  Grauw,  88  Wend.  (N.  Y.)  842.  86 
Am.  Dec.  669),  but  this  has  been  wisely  over- 
ruled (Des  Arts  vs.  Legr^ett,  16  N.  Y.  682). 
The  provisions  of  this  section  have  longr  been 
the  law,  in  substance,  in  Louisiana  and 
France.  It  would  seem  to  be  all  that  creditors 
can  reasonably  ask.  The  common  law  com- 
pels a  debtor  to  keep  the  money  which  he 
owes  at  his  own  risk.  This  is  often  an  in- 
convenience, and  sometimes  a  positive  loss 
to  him." 

S.  CONDITION  TO  BB  FBRFORMED  OR 
OPTION  TO  BE  ACCBPTBD. — Tender  of  per- 
Xormanos  without  deposit  is  sufficient  to  fur- 


nish relief  required  where  there  is  no  actual 
obligation  to  be  extingruished,  but  only  some 
condition  to  be  performed  or  some  option  to 
be  accepted;  and  other  instances  In  which  it 
would  be  unreasonable  to  require  the  extin- 
STUishment  of  obligration  as  condition  of  col- 
lateral relief  sought. — Wolff  vs.  Canadian  Pac 
R.  Co.,  123  Cal.  536,  548,  56  Pac  Rep.  453. 

4.  DBPOSIT     TO     DEBTOR'9     CREDIT,     or 

upon  his  own  account,  is  insufficient. — Low  vs. 
Warden,  77  CaL  94,  99,  19  Pac.  Rep.  235. 

5.  DEPOSIT  IN  DEPOSITOR'S  NAME  IN- 
SUFFICIENT.— Sanders  vs.  Bryer,  162  Mass. 
141,  25  N.  E.  Rep.  86,  9  L.  R.  A.  255.  See  Smith 
vs.  Block,  9  Colo.  App.  64,  47  Pac  Rep.  394. 

e.  «<DVE  OFFER  OF  PAYMENT.''— Offer  of 
less  sum  than  is  due  is  not  due  offer  of  pay- 
ment.— Colton  vs.  Oakland  Bank  of  Sav.,  137 
Cal.   876.   883,   70  Pac.   Rep.   225. 

See  ante  S  I486  and  note. 

7.  EVASION  OF  TENDER  in  compliance 
with  this  section  will  extinguish  obligation 
to  pay.  which  otherwise  would  remain  in  full 
force. — Thompson  vs.  Superior  Court,  119  CaL 
538,  644,  51  Pac  Rep.   863. 

See  post  1 1612  note  par.  15. 

&  Interest  stopped  by  tender. — See  post 
1 1604  and   note  pars.   3-7. 

0.     KEEPING     TENDER     GOOD.-— Judgment 

by  default  opened  on  condition  that  money  be 
paid  to  plaintiff,  tender  being:  made  within 
time  specified,  and  refused,  it  is  not  necessary 
to  keep  such  tender  grood  in  compliance  with 
this  section,  but  it  is  sufficient  to  make  tender 
aeain  upon  flllngr  remittitur  and  to  deposit 
money  in  court. — ^Wolff  vs.  Canadian  Pac  R. 
Co.,  123  Cal.  635,  548,  56  Pac  Rep.  458. 
See  post  S  1604  note  pars.  7,  8. 

10.  If  offer  of  payment  is  intended  for  pur- 
pose of  extinguishinff  Indebtedness,  it  does 
not  have  that  effect  unless  tender  is  kept 
STOod.  in  accordance  with  this  section. — 
Knowles  vs.  Murphy,  107  Cal.  107,  115,  40  Pac 
Rep.  Ill;  Baker  va  San  Francisco  O.  &  E.  Co., 
141  Cal.  710.  712.  75  Pac.  Rep.  842.  See  Mc- 
Cauley  vs.  Leavitt,  10  Utah  91,  87  Pac  Rep. 
164. 

U.  Surety  dlschara'sd  by  sufficient  tender 
unaccepted,  althougrh  no  deposit  made. — Ran- 
dol vs.  Tatum,  98  CaL  890,  895,  400,  88  Pac 
Rep.  488;  O'Conor  vs.  Braly,  118  Cal.  81,  S7, 
sub  nom.  O'Conor  vs.  Morss,  68  Am.  St.  Rep. 
165,  169,   44  Pac  Rep.  805. 

See  par.  16  this  nots. 
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1&     MODE  OF  TENDER  NOT  PRESCRIBED 

Vy  this  Boction.  but  merely  method  of  "extln- 
ffvishing^  obliflratlon,  when  that  object  is 
■oaght. — Say  ward  vs.  Housrhton,  119  Cal.  546, 
ISO,  51  Pac.  Rep.  868,  52  Id.  44.  See  Knowles 
Ti.  Murphy,  107  Cal.  107.  116,  40  Pac.  Rep.  111. 

IS.  Svlllclevcy  of  tender  or  offer  not  pre- 
■etifced  by  this  section.  It  Is  an  advance  upon 
the  common-law  rule  that  debtor  must  keep 
his  offer  STOod,  but  cannot  extinguish  the  obli- 
gation, in  providinsT  mode  for  absolute  extin- 
guishment of  debt. — Randol  vs.  Tatum,  98  Cal. 
S90.  899.  83  Pac.  Rep.  438. 

14.     REDEMPTION — Offer  for  yitrpose  of»  Is 


sroverned  by  this  section. — Chielovioh  vs. 
Krauss  (Cal.  Sept.  1,  1886),  11  Pac.  Rep.  781, 
782. 

16.  SPECIFIC  PERFORBIANCE  denied  un- 
less offer  of  payment  good,  in  compliance  with 
this  section. — ^Wakeham  vs.  Barker,  82  Cal. 
46,   61,   22   Pac.  Rep.   1131. 

le.  SURETIES  DISCHARGED.— Deposit  re- 
quired by  this  section  is  not  incumbent  upon 
surety. — O'Conor  vs.  Braly,  112  Cal.  81,  37,  sub 
nom.  O'Conor  vs.  Morse,  63  Am.  St.  Rep.  166, 
169,  44  Pac.  Rep.  306.  See  Randol  vs.  Tatum, 
98   Cal,   390,  895,  83   Pac.   Rep.   438. 

See  par.   11   this  note. 


§  1501.  OBJECTIONS  TO  MODE  OF  OFFEB.  AU  objections  to  the  mode  of 
an  offer  of  performance,  which  the  creditor  has  an  opportunity  to  state  at  the 
time  to  the  person  making  the  offer,  and  which  could  be  then  obviated  by  him,  are 
waived  by  the  creditor,  if  not  then  stated. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Amount  of  tender — Sufficiency  of  objection. 

3.  Same — ^Waiver  of  objection. 

4.  Conditions  annexed  to  tender  waived. 

5.  Gold  coin — ^Waiver  of  objection  to  failure  to 

tender. 

6.  Non-production  of  money. 

7.  Belease  demanded  improperly. 

8.  Terms  cannot  be  prescribed  by  creditor. 

9.  Title  of  yendor— Objection  waived. 


1.  APPLIBD,  CITKD,  CONSTRUED,  RB- 
FERREID  TO,  etc.,  in:  Barnhart  vs.  Fulkerth, 
73  Cal.  626,  530,  15  Pac.  Rep.  89  (applied); 
Baker  vs.  Fireman's  F.  Ins.  Co.,  79  Cal.  34,  48, 
21  Pac.  Rep.  S67  (applied);  Benson  vs.  Shot- 
well.  87  Cal.  49,  59,  26  Pac.  Rep.  249  (cited); 
Green  vs.  Barney  (Cal.  June  12,  1894),  86  Pac 
Rep.  1026.  1028  (applied);  Royal  vs.  Dennison» 
109  Cal.  668.  664.  42  Pac.  Rep.  89  (applied); 
Kofoed  vs.  Gtordon,  122  Cal.  814,  820,  821,  322, 
64  Pac  Rep.  1116  (construed  and  applied); 
Owen  vs.  Pomona  L*.  St  W.  Co.  (Cal.  June  16, 
1900).  61  Pac  Rep.  472,  474  (applied);  Latimer 
vs.  Capay  V.  L.  Co.,  187  Cal.  286,  288,  70  Pac. 
Rep.  82  (applied);  Colton  vs.  Oakland  Bank 
of  Sav..  137  CaL  876,  882,  70  Pac  Rep.  225 
(referred  to). 

2.  AMOUNT  OF  TB1N1>ESI — Snlllclency  of 
•kjccttoa. — Where  creditor,  upon  tender  belns 
made,  states  that  he  will  only  receive  sum 
tendered  on  account,  he  sufficiently  specifies 
that  amount  is  not  suflAoient. — Baker  vs.  Fire- 
man's F.  Ins.  Co.*  79  Cal.  84,  48,  21  Pac  Rep. 
SS7. 

See  Code  Civ.  Proc  |  2076. 

S.  Waiver  of  obJectUm  as  to  insufficiency  of 
amount,  unless  made  at  time  of  tender. — Oak- 
land Bank  of  Sav.  vs.  Applesarth,  67  Cal.  86, 
38,  7  Pac  Rep.  139,  476;  Latimer  vs.  Capay  V. 
U  Co.,  187  C;al.  286,  288,  70  Pac  Rep.  82. 

4.  COlfOmONS  ANNEXBD  TO  TBNDBR 
WAIVED  by  admitting  sufflcieney  of  tender. — 


Barnhart  vs.  Fulkerth,  78  Cal.  626,  630,  16  Pac 
Rep.  89;  Hannan  vs.  McNlckle,  82  Cal.  122,  127, 
23  Pac.  Rep.  271;  Kofoed  vs.  Gordon,  122  Cal. 
814.  320.  64  Pac.  Rep.  1116.  See  Hall  vs.  Hol- 
den,  116  Mass.  172,  176;  Moynahan  vs.  Moore,  9 
Mich.  9,  77  Am.  Dec  468. 
See  par.  9  this  note. 

B.  GOLD  COIN — Waiver  of  objection  to  fall- 
vre  to  tender  where  only  objection  made  to 
tender  was  that  It  did  not  include  interest  and 
taxes. — In  re  Estate  Pearsons,  102  CaL  669, 
674,   86   Pac.  Rep.   934. 

«.  NOX-PRODXJCTION  OF  MONEY— Objec- 
tion that  tender  was  ineffectual  because  of, 
is  not  tenable  where  objection  was  not  made 
on  any  ground. — Green  vs.  Barney  (CaL  June 
12,  1894),   36  Pac.  Rep.   1026,   1028. 

7.  RBLEASm    DBMANDBD     IMPROPERLY. 

— If  tender  is  made  upon  condition  that  re- 
lease be  executed  by  two  persons,  when  rieht 
is  to  release  by  one  only,  unless  objection  on 
such  ground  is  made,  it  Is  waived. — ^Kofoed  vs. 
Gordon,  122  CaL  814,  820,  821,  64  Pac.  Rep. 
1115. 

Speelllcatioiui  of  objeetlons  to  tender. — See 
Code  Civ.  Proc  §  2076  and  note. 

8.  TERMS  CANNOT  BE  PRESCRIBED  BY 
CREDITOR. — Where  tender  is  made  on  con- 
dition it  is  duty  of  creditor  either  to  refuse  it 
or  accept  it  on  terms  as  made,  and  he  has  no 
riffht  to  accept  tender  and  prescribe  terms  of 
his  acceptance. — ^Adams  vs.  Helm,  65  Mo.  468, 
471. 

See  par.  4  this  note. 

9*    TFTIiB   OF   VENDOR — Objection   waived. 

— ^Where  vendor  tenders  deed  of  third  party, 
which  will  convey  perfect  title,  objection  to 
such  deed  should  be  specified  in  order  that 
vendor  may  have  reasonable  opportunity  of 
obvlatingr  it. — Rosral  vs.  Dennison,  109  CaL  668, 
664,  42  Pac  Rep.  39.  See  Gates  vs.  McLean,  70 
CaL  42,  49,  11  Pac.  Rep.  489. 


§1502.  TITLE  TO  THINO  OFFERED.  The  title  to  a  thing  duly  offered  in 
performance  of  an  obligation  passes  to  the  creditor,  if  the  debtor  at  the  time 
signifies  his  intention  to  that  effect. 

History:    Enacted  March  21,  1872. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Election  of  tender  to  hold  goods  as  bailee. 

4.  Frand  imposed  upon  tenderer. 

5.  Executory  contact  not  fully  performed. 

1.  Applied,    «^lt«dy     constmedt     refemd     to, 

etc..  In:  Randc/  <-^  ratum,  98  Cal.  ZfO,  399. 
33  Pac.  Rep.  433  f*"KMrred  to);  Hewes  vs.  Ger- 
main Fruit  Co.,  i\}6  HaL  Ail,  446,  89  Pac.  Rep. 
853    (applied). 

2.  CommlMfoBers*  note  cites  In  support  of 
this  section  Rix  vs.  Strong,  1  Root  (Conn.) 
55;  Smith  vs.  Loomis,  7  Conn.  110;  Lamb  vs. 
Lathrop.  13  Wend.  (N.  Y.)  95.  27  Am.  Dec.  174; 
Des  Arts  vs.  L,eggett,  16  N.  Y.  682;  and  adds: 
''Heretofore  this  rule  did  not  apply  to  money, 
but  that  was  because  a  tender  did  not  extin- 
guish a  pecuniary  debt.  Section  1500  removes 
the  ground  of  this  distinction." 

3.  Election  by  tenderer  to  hold  vo4>d«  ■■ 
bailee  or  be  aaswemble  tor  Taiae. — Party 
making  tender  of  specific  articles  has  an  elec- 
tion to  consider  the  property  in  the  goods 
changed,  and  to  become  the  bailee  for  creditor. 


or  to  affirm  property  to  continue  in  himself, 
and  become  answerable  for  its  value.  If  ho 
electa  to  consider  property  changed,  it  ^vill 
remain  in  his  possession  at  charge  and  rislc 
of  creditor,  and  subject  to  his  directions. 
Debtor  cannot,  in  character  of  bailee,  dispose 
of  It  for  his  own  benefit;  for  by  doing  so  he 
elects  to  treat  it  as  his  own,  and  will  be 
answeralite  for  its  value. — Fisk  vs.  Holden,  17 
Tex.  40&    414. 

i,    FraaU    Jmpoaed    apon    tenderer. — Where 

tender  is  ;ndde  in  accordance  with  obligation, 
and  refused,  thing  tendered  does  not  vest  in 
obligee  so  as  to  preclude  tenderer  from  sub- 
sequently making  tender  good  upon  demand, 
if  tenderer  in  mean  while  discovers  that  fraud 
has  been  practised  upon  him. — Lamott  vs. 
Butler.  18  Cal.  82.  86.  87. 

8.  Executory  eoatraet  Involving  raisins, 
which  are  to  be  cured,  tender  thereof  which 
is  refused  because  raisins  are  not  perfectly 
cured,  does  not  pass  title. — Hewes  vs.  Ger- 
main Fruit  Co.,  106  Cal.  441.  446,  39  Pac  Rep. 
863.  See  Rayfleld  vs.  Van  Meter,  120  Cal.  416, 
420.  62  Pac.  Rep.  666. 


§  1603.  CUSTODY  OF  THINO  OFFEBED.  The  person  offering. a  thing,  other 
than  money,  by  way  of  performance,  must,  if  he  means  to  treat  it  as  belonging  to 
the  creditor,  retain  it  as  a  depositary  for  hire,  until  the  creditor  accepts  it,  or  un- 
til he  has  given  reasonable  notice  to  the  creditor  that  he  will  retain  it  no  longer, 
and,  if  with  reasonable  diligence  he  can  find  a  suitable  depositary  therefor,  until 
he  has  deposited  it  with  such  person. 

History:    Enacted  March  21,  1872. 


1.  Commissioners*  note. 

2.  Depositary  for  hire. 

1.  CommtMtoBem'  note  cites  Sheldon  vs. 
Skinner,  4  Wend.  (N.  Y.)  525.  21  Am.  Dec.  161; 
and     says:       "These    rules    seem     reasonable. 


thougrh  they  are  not  established  (nor  denied) 
by  adjudg-ed  caaea" 

a.    Depositary    tor    hire.— See    post    S91851. 
1852. 


§  1504.  EFFECT  OF  OFFEB  ON  ACCESSOBIES  OF  OBLIGATION.  An  offer 
of  payment  or  other  performance,  duly  made,  though  the  title  to  the  thing  offered 
be  not  transferred  to  the  creditor,  stops  the  running  of  interest  on  the  obligation, 
and  has  the  same  effect  upon  all  its  incidents  as  a  performance  thereof. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Costs — Effect  of  tender  upon. 

3.  Interest  ceases  to  run  after  tender. 

4.  Same — Amount  of  judgment. 

5.  Same — Deposit  in  court  unnecessary. 

6.  Lien  extinguished. 

7.  Same — Keeping  tender  good  not  required. 

8.  Same — Same — Mechanic's  lien. 

9.  Same — Pledge  discharged. 

10.  Bedemption — ^Restoration  to  judgment  cred- 

itor, 

11.  Right  to  recover  land  extinguished. 

12.  Undetermined  sum  due. 

13.  Writt«i  offer. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  in:  HImmelmann  vs.  Flti- 
patrlck,  50  Cal.  650,  661  (referred  to):  Loufrh- 
borough  vs.  McNevIn,  74  Cal.  250.  256.  5  Am. 
6t.  Rep.  435,  14  Pac  Rep.  869.  15  Id.  773   (con- 


strued and  applied);  Randol  vs.  Tatum.  98 
Cal.  390,  899.  38  Pac  Rep.  433  (referred  to); 
Halle  vs.  Smith.  118  C^al.  666,  668,  45  Pac.  Rep. 
872  (applied);  Wolff  A  Co.  vs.  Canadian  Pac 
R.  Co.,  123  Cal.  536.  543,  56  Pac  Rep.  453 
(cited);  Leet  va  Armbruster,  143  Cal.  663.  667, 
670,  77  Pac.  Rep.  653  (construed  and  applied). 

S.  Coats — Btfect  off  teader  vpoa. — See  Code 
Civ.    Proc.    1 1080   and   note. 

S.  INTEREST  CEASES  TO  RUN  UPOlf  TBTV- 
DER«  sufficient  and  duly  made. — ^Hidden  vs. 
Jordan,  39  Cal.  61.  63;  Patterson  vs.  Sharp.  41 
Cal.  133,  135.  See  HImmelmann  vs.  Fitxpatrlck, 
50  Cal.  650.  651;  Easterbrook  vs.  Farquharson, 
110  CaL  311,  316,  42  Pac  Rep.  811;  Larsen  va 
Breene,  18  Colo.  480,  21  Pac.  Rep.  498;  Hyams 
vs.  Bamberger,  10  Utah  8,  36  Pac  Rep.  202. 

As  to  wadetermlacd  mmaik  4«e»  see  par.  18  this 
note. 
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4  AmooHt  of  Jndsmeat. — If  tender  is  kept 
icod,  it  should*  for  all  purposes  of  interest, 
cMtinue  to  be  considered  as  credit  up  to  time 
c!  entering  Judgment. — Hidden  vs.  Jordan,  S9 
CaL  SI,  63. 

Sk  Deposit  In  cHinrt  mot  necessary  in  ordbr  to 
itop  the  running:  of  interest. — Ferrea  vs. 
TBblks,  125  Cal.  687,  690,  68  Pac.  Rep.  808. 

1  lAES  CXTINGUISHJBD  by  tender  of  full 
iBoant  due  under  this  section. — Lougrhbor- 
9att  va.  McNevin,  74  Cal.  250,  256,  5  Am.  St. 
Eep.  435.  14  Pac.  Rep.  369,  15  Id.  773;  Haile  vs. 
Smith,  113  Cal.  656,  662,  46  Pac.  Rep.  872;  Latta 
n.  Tutton,  122  Cal.  279,  283,  68  Am.  St.  Rep. 
29.  54  A-ac.  Rep.  844.  Ala.  Kyle  vs.  Caravello, 
163  Ala.  150,  153.  15  So.  Rep.  527.  Minn.  Norton 
Ti.  Baxter,  41  Minn.  146,  148,  16  Am.  St.  Rep. 
(7),  6S1.  •>2  N.  W.  Rep.  866;  Moore  vs.  Norman, 
43  Minn.  428,  19  Am.  St.  Rep.  247,  46  N.  W.  Rep. 
S»7.  Utah.  Hyams  vs.  Bambergrer,  10  Utah 
3.  3€  Pac.  Rep.  202. 

See  par.  9  this  note;  post  89  2909-2913  and 
Dotes,  and  also  notes  16  Am.  St.  Rep.  670;  19 
.^m.  St.  Rep.  252. 

T.  Kccplas  tender  sood  muieccssary. — Ten- 
der operates  as  eztingruishment  of  lien,  al- 
thoogh  tender  be  not  kept  ^ood.  —  Lougrh- 
borougrh  vs.  McNevin,  74  Cal.  260,  266,  5  Am. 
SL  Rep.  435,  14  Pac  Rep.  369,  16  Id.  773.  See 
Kortriffht  vs.  Cady,  21  N.  Y.  343,  354,  356,  78 
Am.  Dec  145. 

8.  Same — Meehanlc's  Ilea. — Reasons  which 
require  money  to  be  brought  into  court,  after 
It  has  been  tendered,  do  not  apply  in  action  to 
enforce  mechanic's  lien  where  such  lien  has 
been  dischargred  by  valid  tender  which  was  re- 
fused.— Moynahan  vs.  Moore,  9  Mich.  9,  77  Am. 
Dec  468. 


0.  Pledge  dischariredf  where  tender  is  made 
of  debt  to  secure  which  property  has  been 
pledged,  and  tender  is  refused,  and  thereafter 
pledgee  can  only  look  to  personal  responsibility 
of  pledgeor. — Hyams  vs.  Bamberger,  10  Utah  8, 
36  Pac.  Rep.  202. 

See  pars.  6,  7  this  note 

10.  RBDBMPTION  OF  UiND— RBSTORA- 
TION  TO  JUDGMENT  DBBTOR.— In  case  of 
redemption  of  land  from  execution  sale,  tender 
and  refusal,  ipso  facto,  works  restoration  to 
Judgment  debtor,  or  successor  in  interest,  of 
his  title. — Leet  vs.  Armbruster,  ^  143  Cal.  663, 
670,  77  Pac.  Rep.  653.  See  Hershey  vs.  Dennis, 
53  Cal.  77;  Phillips  vs.  Ha^art,  113  Cal.  552,  54 
Am.  St.  Rep.  369,  46  Pac.  Rep.  843;  Haile  vs. 
Smith,  113  Cal.  656,  46  Pac.  Rep.  872. 

11.  RIGHT  TO  RECOVER  LAND  EXTIN- 
GUISHED.— Where  amount  of  purchase  money 
is  tendered  to  vendor  before  latter  tenders 
deed,  and  vendor  refuses  to  accept  tender  and 
to  make  conveyance  which  he  had  agreed  to 
make,  subsequent  tender  of  conveyance  and 
demand  of  payment  by  vendor,  and  refusal  by 
purchaser,  do  not  give  vendor  right  to  recover 
possession  of  land,  because  such  right  is  one 
of  incidents  to  purchaser's  obligation  which 
would  have  been  extinguished  by  payment,  and 
under  this  section  tender  has  same  effect — 
Haile  vs.  Smith.  113  Cal.  666,  662,  45  Pac  Rep. 
872. 

1%,  UNDETERMINED  SUM  DUE*— No  ten- 
der will  be  effective  until  amount  is  ascer- 
tained, and  interest  will  not  run  until  amount 
Judicially  ascertained. — Easterbrook  vs.  Far- 
quharson,  110  Cal.  311,  816,  42  Pac.  Rep.  811.   ' 

18.  Written  offer, — See  Code  Civ.  Proc 
I  2074  and  note. 


§1506.  CREDITOB'S  BETENTION  OF  THINO  WHICH  HE  BEFUSES  TO 
ACCEPT.  If  anything  is  given  to  a  creditor  by  way  of  performance,  which  he 
refuses  to  accept  as  snch,  he  is  not  bound  to  return  it  without  demand;  but  if  he 
retains  it,  he  is  a  gratuitous  depositary  thereof. 

History:    Enacted  March  21,  1872. 

L    COMMON-L.AW    RITLB     DBC1.ARBD    by  Wheeler,   7  Cow.    (N.  T.)   231;  Kingrston  Bank 

this  section,    which    has   been   previously    en-  vs.  Gay,  19  Barb.   (N.  Y.)  469,  460;  Gordon  vs. 

forced  in  absence  of  statute. — Snow  vs.  Perry,  Stransre,  1  Ezch.  477. 

21  ICass.  (9  Pick.)   539,  642;  Rogers  vs.  Rutter,  2.     Gratuitous     deposit.  —  8e«    post     ||  1844, 

77  Mass.    (11    Gray)    410,    413;    Davenport   vs.  1847  and  notes. 


CHAPTER  m. 

PREVENTION  OF  PBRFORBfANCB  OR  OFFER. 


{1511.    What  ezcnses  performance,  etc 
(1512.    Effect  of  prevention  of  performance. 
11513.    Same   (repealed). 


S 1514.    Same.     [Ratable  portion  of  eonsidera* 

tion,  when.] 
S  1515.    Effect  of  refusal  to  accept  performance 

before  oifer. 


§  1511.  WHAT  EZOUSES  PEBFOBBIANOE,  ETC.  The  want  of  performance 
of  an  obligation,  or  of  an  offer  of  perf  ormanee,  in  whole  or  in  part,  or  any  delay 
therein,  is  excused  by  the  following  causes,  to  the  extent  to  which  they  operate : 

1.  When  such  performance  or  offer  is  prevented  or  delayed  by  the  act  of  the  cred- 
a  a— 7t 


Iiftu  (uoa) 


PRBYBNTION  OF  PERFORMANCE:— EFFKOT. 
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A  Irr.  Co.,  129  Cal.  222,  227,  228.  61  Pac.  Rep. 
1086. 

as.  LOSS  OF  BOAT — Airr«ement  to  perform 
B«twltk«t«ndiiijr»  without  any  provision  or 
qualification  as  to  manner  or  cause  of  loss,  he 
must  maKe  compensation  in  damages,  thousrh 
performance  was  rendered  impracticable  or 
even  impossible  by  some  unforeseen  cause 
over  which  he  had  no  control,  but  against 
which  he  mierht  have  provided  in  his  contract. 
— Wilmlngrton  Trans.  Co.  vs.  CNeil,  98  Cal.  1, 
5,  82  Pac.  Rep.  705.  See  Barrere  vs.  Somps, 
113  Cal.  97,  104,  46  Pac  Rep.  177. 

26.  OBLIGATION  TO  PAY  MONET  NOT  EX- 
TINGUISHED by  existence  of  reasons  stated 
in  this  section  (dictum). — Randol  vs.  Tatum, 
98  Cal.  390,  399,  83  Pac  Rep.  488. 


An  to  prevention  of  perfomtanco  by  obllcecy 

see  post  51612  and  note  par.  IS. 

ar.     REASONABLE   EFFORTS   EXERCISED. 

— ^Where  buyer  of  corporate  stock  agrees  to 
pay  for  same  from  first  moneys  which  can  be 
realized  from  sale  of  any  such  stock  owned  or 
controlled  by  him,  and  to  use  "all  reasonable 
efforts"  to  realize  on  such  stock  without  un- 
necessary delay,  if  he  uses  reasonable  dili- 
gence and  makes  all  reasonable  efforts  to  sell 
stock,  but  is  unable  to  sell  it,  he  is  not  liable. 
— Con^don  vs.  Chapman,  63  Cal.  357,  359. 

28.  SICKNESS  OF  OBLIGOR  IS  EXCUSE 
FOR  DELAY  in  case  where  time  Is  not  of 
essence  of  contract. — Jones  vs.  Robbins,  29 
Me.  351,  60  Am.  Dec.  697. 


§  1612.  EFFECT  OF  PREVENTION  OF  PE&FOSMANOE.  If  the  performance 
of  an  obligation  be  prevented  by  the  creditor,  the  debtor  is  entitled  to  all  the  bene- 
fits which  he  would  have  obtained  if  it  had  been  performed  by  both  parties. 


History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  240. 


1. 
2. 
3. 
4. 

5. 
6. 
7. 
8. 
9. 
10. 

11. 
12. 
13. 

14. 

15. 
16. 

17. 

18. 

19,  20. 

21. 

22. 

23. 

24. 


Applied,  cited,  construed,  referred  to,  etc 

Assumpsit  lies  after  part  performance* 

Building  contract. 

Same — ^Architect's  certificate  prevented. 

Same— Mechanic's  lien  pro  tanto. 

Burden  of  proof  on  plaintiff. 

Commissions  prevented  from  being  earned. 

Common-law  rule  declared. 

Condition  precedent. 

Same — Breach  must  be  of  condition  pre- 
cedent. 

Damages  recoverable  for  delay  occasioned. 

Dissuading  debtor  from  borrowing  money. 

Entire  contract — Effect  of  preventing  per- 
formance. 

Same— Goods  sold  deliverable  in  instal- 
ments. 

Evasion  of  tender. 

Express  agreement  that  contract  shall  be 
void  upon  default. 

Non-payment  of  instalment  due  not  pre- 
vention. 

Parol  evidence  when  contract  under  seal. 

Prevention  of  performance — ^What  is. 

Servant  not  protected  from  violence  of 
fellow-servants. 

Suit  wrongfully  instituted  at  instance  of 
obligor. 

Suspension  of  work  pursuant  to  terms  of 
contract. 

Unilateral  contract. 


1.  APPI^IBD,  CITBD,  COlfSTRUESD.  RB^- 
FERRED  TO,  etc.,  in  Griffith  vs.  Happersbersr- 
er,  86  Cal.  605.  614.  26  Pac.  Rep.  137,  487  (ap- 
plied); Crane  vs.  McCormlck,  92  Cal.  176,  182, 
28  Pac.  Rep.  222  (applied);  Mattlngrly  vs.  Pen- 
nle,  105  Cal.  614,  520,  45  Am.  SL  Rep.  87,  39  Pac 
Rep.  200  (construed). 

2.  ASSUMPSIT  IiIBS  AFTER  PART  PER- 
FORMANCE where  entire  performance  of 
■pecial  contract  has  been  prevented  by  one  of 
the  parties,  or  where  its  terms  have  been  after- 
wards varied  by  asrreement  of  both  parties. — 
Kaynolds  vs.  Jourdan,  6  Cal.  108,  111;  Cox  vs. 
Western  Pac,  R,  Co.,  47  CaL  87,  90;  Cox  vs. 
McLaugrhlln.  76  C^al.  60.  63,  64,  9  Am.  St.  Rep. 


164,  18  Pac  Rep.  100;  Joyce  vs.  White,  96  Cal. 
286,  238,  80  Pac  Rep.  524;  Porter  vs.  Arrow- 
head R.  Co.,  100  Cal.  500.  503,  86  Pac  Rep.  146. 
See  Adams  vs.  Pugh,  7  Cal.  160,  151;  Fountain 
vs.  Semi -Tropic  Li.  &  W.  Co.,  99  CaL  677,  84  Pac 
Rep.  497;  Smith  va  Roe,  7  Colo.  95,  1  Pac  Rep. 
909. 

See  note  69  Am.  St.  Rep.  283. 

S.  BUILDING  GONTRACT.~If  after  con- 
tract to  roof  buildingr  has  been  entered  into, 
builder  selects  material  for  roof  and  com- 
mences work,  but  owner  orders  work  stopped 
on  srround  that  he  has  let  contract  to  another 
party  and  refuses  to  permit  builder  to  pro- 
ceed further,  latter  has  right  of  action  for 
breach  of  contract. — Curran  vs.  Clifford,  6  Colo. 
App.  289,  40  Pac  Pep.  477. 

4.  Ar<!bltect'a  certificate  prevented. — ^Where 
building  contract  provides  that  contractor 
shall  procure  approval  or  certificate  of  archi- 
tect as  to  completion  in  compliance  with  plans, 
specifications,  etc,  but  procurement  of  such 
certificate  is  rendered  Impossible  by  owner, 
latter  cannot  insist  that  there  was  not  strict 
performance. — Griffith  vs.  Happersberg-er,  86 
CaL  605.  613,  614,  25  Pac  Rep.  137,  487.  See 
Justice  vs.  Elwert,  28  Oreg.  460.  48  Pac  Rep. 
649. 

8.  Mcchamic's  lle«  pro  tanto^ — ^Where  owner 
by  positive  acts  prevents  full  performance  on 
part  of  contractors  they  will  have  lien  for  ma- 
terials furnished  and  labor  performed  so  far 
as  they  have  in  srood  faith  proceeded  under 
contract. — Justice  vs.  Elwert,  28  Oreg.  460,  43 
Pac.  Rep.  649. 

«.     BURDEUV  OF  PROOF  ON  PLAINTIFF  to 

show  either  performance,  or  that  contract  has 
been  rescinded,  or  that  performanca  was  ren- 
dered impossible  by  wrongful  acta  and  con- 
duct of  defendants. — Cody  va  Raynaud,  1  Colo. 
272;  Wallinsr  va  Warren.  2  Colo.  434;  McCJoni- 
Srle  va  Klein,  6  Colo.  App.  306,  309,  40  Pac. 
Rep.  466.  467;  Cochran  va.  Balfe,  12  Colo.  App. 
76,  64  Pac  Rep.  399. 

T.  COMMISSIONS —  FRBVBNTION  FROM 
BEING  EARNEa>   for   sale   of  land   by   owner 


Tit.nr»ck.iii.] 
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thereof  and  contract  expressly  proTldes  for 
eommlasion.  In  event  of  sale  through  any 
means,  action  for  commissions  will  lie. — Crane 
TSL  McCormlck,   92  Cal.  176,  182,  28  Pac.  Rep. 

&    COMMON-ULW  RUI4B  Is  that  If  he  who  Is 

to  be  benefited   by   another's   performing   his 

agreement  Is  occasion  why  It  Is  not  carried 

into  execution,  party  bound  to  perform  will  be 

in  the  same   condition   as   If   agreement   had 

been  literally  fulfilled. — Warner  vs.  Wilson,  4 

Ctl  SIO.  814;  McDonald  vs.  Mountain  Lake  W. 

Co..  4  Cal.  836,  836;  Qray  vs.  Dougherty.  26  CaL 

!<(.  280,  281;  Hale  vs.  Trout,  86  CaL  229,  242; 

Cox  vs.  Western  Pac.  R.  Co.,  47  Cal.  87,  90;  Cox 

VI.  McLausrhlln,  64  Cal.  606,  606;  Houghton  vs. 

Steele,  58  CaL  421,  424;  Long  vs.  Saufley.  79  CaL 

3S0.  261.  262,  21  Pac  Rep.  767.     See  Qreen  vs. 

Weils,  2  CaL  684,  686;  Reynolds  vs.  Jourdan,  6 

Cal.  108,  111;  People  ex  reL  Downer  vs.  Norton, 

II  CaL  436.  440;  Wolf  vs.  Marsh.  64  CaL  228.  232; 

Love  va  Mabury,  69  CaL  484,  486;  Potrler  vs. 

Gravel,  88  CaL  79,  83,  26  Pac.  Rep.  962.     Colo. 

McGonigle  vs.  Klein,  6  Colo.  App.  306.  309,  40 

Pac  Rep.  466,  467.     Cenii.  Champion  vs.  Hart- 

shorne.   9   Conn.      664,      668.   Mont.  Ashley   vs. 

Rocky  ML  B.  TeL  Co.,  26  Mont  286,  64  Pac.  Rep. 

765.  Fed.  Hills   vs.   National  Albany  Ex.   Bk., 

105  U.  a  319,  bk.  26  L.  ed.  1062. 

9.  COlfDITION  PRBCEDBNT — Performance 
of  is  excused  if  performance  Is  prevented  by 
other  party. — Houghton  vs.  Steele,  68  CaL  421, 
424;  Griffith  vs.  Happersberger,  86  Cal.  606.  614, 
25  Pac.  Rep.  137,  487. 

See  par.   20  this  note. 

!•.    Breaeh  must  be  of  eondltlon  precedent* 

--Breaches  amounting  to  prevention  must  be 
of  condition  precedent. — Porter  vs.  Arrow- 
head Reservoir  Co.,  100  CaL  600,  603,  36  Pac. 
Rep.  146. 

11.  DAMAGES  ARB  RBCOVBRABLB  FOR 
DELAY  OCCASIONED  BY  INTBRFBRBNCB 
WITH  PERFORMANCE.— Where  building  con- 
tract stipulates  that  specified  kind  of  stone 
shall  be  used  and  contractor  is  delayed  in  per- 
formance by  refusal  to  accept  stone  except 
from  certain  quarry,  when  stone  was  else- 
where procurable,  contractor  is  entitled  to 
damages. — Long  vs.  Pierce  Co.,  22  Wash.  380, 
61  Pac.  Rep.  142. 

U.  DISSUADING  DEBTOR  FROM  BOR- 
ROWING   MONEY    TO      MAKB      PAYMENT^— 

Where  grantee  of  land  offers  to  borrow  money 
with  which  to  pay  purchase  price,  fact  that 
gran 'or  dissuades  him  from  so  doing  and  that 
oe  %ould  have  made  actual  tender  had  not 
grantor  said  that  same  was  unnecessary,  does 
not  make  offer  sufficient  as  a  tender. — Davis 
vs.  Holbrook.  26  Colo.  493,  496.  66  Pac.  Rep. 
730. 

18.  ENTIRE  CONTRACrr— Effect  of  pre- 
Tcatlair  performance. — Where  entire  contract 
Is  terminated  by  employer  against  will  of  con- 
tractor, latter  is  not  confined  to  actual  value 
of  work  done,  but  may  prosecute  his  action  for 
breach  of  agreement,  and  may  recover  as  dfam- 
ages  profits  he  would  have  made  had  he  been 
allowed  to  complete  work. — Cox  vs.  McLaugh- 
lin, 54  Cal.  606.  606.  See  Cox  vs.  McLaughlin, 
76  Cal.  60,  62,  9  Am.  St  Rep.  164,  18  Pac  Rep. 
100:  Porter  vs.  Arrowhead  R.  Co.,  100  Cal.  600, 


602,  608,  86  Pac.  Rep.  146;  Tucker  ts.  Billing, 
8  Utah  82,  90.  92,  6  Pac  Rep.  664. 

See  pars.  9,  20  this  note. 

14»     Goods  sold  deliverable  In  Instalments. — 

Where  contract  Is  made  to  manufacture  and 
deliver  lumber  In  several  lots  as  made,  if  buy- 
er prevents  performance  of  contract  and  re- 
fuses to  receive  instalment  of  lumber  ten- 
dered, there  Is  total  breach  of  entire  contract, 
and  seller  Is  entitled  to  sue  immediately  and 
recover  entire  damages  resulting  from  breach 
without  waiting  for  time  for  full  performance 
to  elapse,  and  seller  is  not  under  necessity  to 
manufacture  and  tender  lumber  according  to 
terms  of  contract  until  whole  quantity  has 
been  delivered  or  tendered. — Hale  vs.  Trout, 
36  CaL  229,  240-242.  See  N.  Y.  Masterton  vs. 
Brooklyn,  7  Hill  61,  71-76,  42  Am.  Dec.  38.  Vt. 
Royal  ton  va  Royalton  &  W.  Turnp.  Co.,  14  Vt 
311,  324.  Fed.  Philadelphia  W.  &  B.  Co.  vs. 
Howard.  64  U.  B.  (13  How.)  813.  319.  bk.  14  L. 
ed.    167. 

15.  EVASION  OF  TENDER  BY  DESIGNED 
ABSENCE^  for  fraudulent  purpose  of  avoiding 
tender,  he  cannot  object  that  no  tender  was 
made. — Southworth  vs.  Smith,  61  Mass.  (7 
Cush.)  391,  893;  Borden  vs.  Borden,  6  Mass. 
67.  74,  4  AnL  Dec.  32;  Noyes  vs.  Clark,  7  Paige 
Ch.  (N.  Y.)  179,  32  Am.  Dec.  620;  Adams  vs. 
Rutherford.  13  Oreg.  78.  8  Pac.  Rep.  896.  See 
Gilmore  vs.   Holt.  21  Mass.   (4  Pick.)   268.   264. 

See  ante  S  1600  note  par.  7. 

10.  Express  agreement  that  contract  sliall 
be  void  vpon  non-performance  by  one  party. — 
See  ante  1 1511  and  note  par.  22. 

17.  NON-PAYMENT  OF  INSTALMENT  DUE 
NOT  PREVENTION^— Where  payment  for  la- 
bor, etc.,  is  to  be  made  in  instalments,  non- 
payment of  instalment  does  not  amount  to 
prevention  such  as  will  excuse  non-perform- 
ance in  future. — Cox  vs.  McLaughlin,  52  Cal. 
690,  695-697  (distinguishing  Hale  vs.  Trout,  35 
Cal.  242,  wherein  there  was  not  merely  neg- 
lect of  payment,  but  repudiation  of  contract); 
Cox  vs.  McLaughlin.  64  Cal.  605,  607-10. 

See  pars.  19.  20  this  note. 

18.  PAROL  EVIDENCE  IVHEN  CONTRACT 
UNDER  SEAL.^ — Even  though  contract  be  un- 
der seal,  if  it  has  not  been  fully  performed  it 
may  be  shown  by  parol  that  obligor  acted  at 
instance  and  request  of  obligee,  rule  being 
that  parol  variation  of  agreement  under  seal 
will  be  upheld  after  its  execution. — McDon- 
ald vs.  Mountain  L.  W.  Co.,  4  Cal.  336,  836.  See 
Green  vs.  Wells.  2  Cal.  584,  585. 

19.  "PREVENTION^  IMPLIES  EX  VI  TER- 
MINI, breach  of  contract,  and.  of  course,  party 
cannot  commit  breach  of  contract  by  exercis- 
ing rights  secured  to  him  by  contract — Cox  vs. 
McLaughlin.  63  Cal.  196,  206. 

20.  If  one  of  parties  to  contract  makes  it 
Impossible  that  he  shall  perform  his  promise, 
other  party  may  treat  contract  as  broken,  and 
bring  an  action  immediately. — Mich.  Grice  vs. 
Noble.  69  Mich.  616.  26  N.  W.  Rep.  688.  N.  Y. 
Hawley  vs.  Keeler,  63  N.  Y.  116.  Okla.  Stark 
vs.  Duvall.  7  Okla.  218,  64  Pac.  Rep.  468.  Oreg. 
Adams  vs.  Rutherford.  18  Oreg.  78.  8  Pac.  Rep. 
896;  Justice  vs.  Elwert,  28  Oreg.  460.  48  Pac 
Rep.  649.  Wash.  Long  vs.  Pierce  Co..  82  Wash. 
330.   61   Pao.  Rep.   142. 

See  pars.  9,  17  this  note. 
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ai.  SSRVAlfT  NOT  FaOTBOTBD  FROM 
V10LBNCJB2  COMMTTTBD  BY  FBLI^O'Vir-SBR- 
VANTS« — ^Where  servant  Is  compelled  to  leave 
services  because  of  master's  failure  to  protect 
him  from  violence  at  hand  of  other  servantSp 
master  cannot  insist  upon  obligation  of  serv- 
ant to  pay  money  advanced  in  work. — Han- 
lln  vs.  Walters,  8  Colo.  App.  619,  84  Pac.  Rep. 
686. 

22.  SUIT  WROIVGFI7LI4T  nrSTITUTBD  AT 
INSTANCB  OF  OBLIGBB  to  obtain  possession 
of  ffoods  by  replevin,  and  buyer  ffoes  on  re- 
plevin bond,  he  is  quasi  party  to  such  replevin 
suit,  and  will  be  held  to  have  prevented  per- 
formance by  seller. — Ketchum  vs.  ZellsdorlC 
26  Wis.  614.  616. 


IB.  BVSPBNSIOlf  OF  ^ITORK  FUBflUA^TT 
TO  TBRMS  OF  CONTBACT. — ^Where  party 
suspends  work,  but  is  authorised  by  contrsLCt 
to  do  so,  he  is  not  ffuilty  of  prevention. — Cox 
vs.  MclAUffhlin,  C8  CaL  196,  106. 

M.     ITHILATBBAIi     €X>lfTBACTr~Party      to 

whom  promise  is  made  cannot  recover  without 
proof  of  performance  of  condition  upon  whicli 
promise  depends;  and  in  such  cases  mere  re- 
fusal by  promisor  to  perform,  or  even  entire 
repudiation  by  him  of  contract,  does  not  of 
Itself  amount  to  prevention. — Mattinsly  vs. 
Pennie,  106  CaL  614,  620,  46  Am.  St.  Rep.  87, 
89  Pao.  Rep.  100. 


§1613.    SAME  (repealed). 

History:     Enaeted  March  21,  1872;    repealed  March  80,  1874,  Code  Amdts. 
1873-4^  p.  240. 

§  1614.    SAME.    [RATABLE  PORTION  OF  CONSIDERATION,  WHEN.]     If 

performazice  of  an  obligation  is  prevented  by  any  cause  excusing  performance, 
other  than  the  act  of  the  creditor,  the  debtor  is  entitled  to  a  ratable  proportion  of 
the  consideration  to  which  he  would  have  been  entitled  upon  full  performance, 
according  to  the  benefit  which  the  creditor  receives  from  the  actual  performance. 

Hietoiy:     Enacted  Mardi  21,  1872. 

1.  Apportionment  of  covenants. 

2.  Apportionment  of  damagee. 
8.  Assumpsit  lies  after  part  performance. 
4.  Entire  contract — Effect  of    preventing    per^ 

formance. 


1.     Apportionment  of  eorcnante, — Ae  to,  see 

ante  i  1467  and  note. 

3.  Apportlonmeiit  of  danuiffcs. — ^Where  the 
contract  is  one  susceptible  of  more  or  less 
performance  and  complete  performance  Is  pre- 
vented, damaeres  sustained  by  Incomplete  per- 
formance or  partial  breach  are  apportlonable 
according   to   extent   of   failure.     Party   upon 


whom  performance  devolves  Is  entitled  to  re- 
cover actual  loss  sustained,  which  is  proflts 
which  he  would  have  made  upon  complete  per- 
formance.— Winans  vs.  Sierra  Lumber  Co.»  66 
Cal.  61.  67,  4  Pac  Rep.  692.  Bee  Hale  vs. 
Trout,  86  Cal.  229;  Utter  vs.  Chapman,  48 
CaL  179,  188;  Upstone  vs.  Weir,  64  Cal.  124. 

8.    Aasnmpslt  Uee  after  part  perfoi 

See  ante  6  1611  and  note  par.  2. 

4.     Bntlre    eontmet — ^Bllect      of 
performanee. — See   ante   1 1612   and   note   pare. 
14,  16. 


§  1516.  EFFECT  OF  REFUSAL  TO  ACCEPT  PERFORMANCE  BEFORE  OF- 
FER. A  refusal  by  a  creditor  to  accept  performance,  made  before  an  offer  thereof, 
is  equivalent  to  an  offer  and  refusal,  unless,  before  performance  is  actually  dne, 
he  gives  notice  to  the  debtor  of  his  willingness  to  accept  it. 

History:     Enaeted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  declared. 
8.  Excessive  amount  demanded. 

4.  Notifying  other  party  of  intention  not  to  per- 

form. 

5.  Bef usal  followed  by  deposit 


1.  Applied,    elted,    eonetroed*      referred    tOy 

etc..  In:  Randol  vs.  Tatum,  98  CaL  890,  899,  83 
Pac.  Rep.  488  (referred  to). 

2.  Common  law  declared  by  section. — Gray 
▼8.  Dougherty,  26  Cal.  266,  280.  281.  See  Bald- 
win vs.  Central  Sav.  Bank,  17  Colo.  App.  7.  67 
Pac.  Rep.  179;  Brace  vs.  Doble,  8  S.  D.  110,  62 
N.  W.  Rep.  586;  United  States  vs.  Lee,  106  U.  S. 
196,  202,  bk.  27  L.  ed  171.  1  Sup.  Ct  Rep.  240 
(wherein  It  was  said:  "It  Is  general  rule  that, 
when  tender  of  performance  of  act  is  neces- 
sary to  establishment  of  rigrht  asralnst  another 
party,  this  tender  or  offer  to  perform  is  waived 


or  becomes  unnecessary  when  it  la  reasonably 
certain  that  offer  will  be  refused"). 

8.     EiXceselTe    amomit    demanded    and    It    Is 

apparent  from  lang:uagre  used  that  tender  of 
less  would  not  be  accepted,  debtor  is  under  no 
obllfiratlon  to  make  any  tender. — ^Lamar  vs. 
Sheppard.  84  Ga.  661,  10  S.  E.  Rep.  1084;  West- 
lake  vs.  St  Louis,  77  Mo.  47,  61,  46  Am.  Rep. 
4.  See  Magrulre  vs.  State  Sav.  Assoc,  61  Mo. 
844;  Memphis  City  Bank  vs.  Smith,  110  Tenn. 
837,  76  S.  W.  Rep.  1066. 

4.  Notifying  other  party  of  tetentloii  not 
to  perform^ — See  ante  1 1440  and   note. 

6.  Refusal  followed  by  deposit. — "Refusal 
Is  equivalent  to  offer  of  performance,"  but  It 
"could  not  be  equivalent  to  an  offer  followed 
by  deposit  as  provided  in  1 1500." — Randol  vs. 
Tatum,  98  Cal.  890,  899,  38  Pac.  Rep.  433. 

As  to  what  will  excuse  offer,  see  ante  1 1611. 


ni.  IV,  eh.  nr.i 


ACCORD    AlfD    SATISFACTION— ACCORD,    WHAT. 


(1266)       1 1611 


CHAPTER  IV. 

ACCORD  AND  SATISFACTION. 


tl521.    Accord,  what. 
11522.    Effect  of  accord. 


§  1523.    Satisfaction,  what 
§  1524.    Part  performance. 


§  1521.  ACOOBD,  WHAT.  An  accord  is  an  agreement  to  accept,  in  extinction 
of  an  obligation,  something  different  from  or  less  than  that  to  which  the  person 
agreeing  to  accept  is  entitled. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  240. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Check  received  in  payment  of  amonnt  dis- 

puted. 

3.  Commissioners'  note. 

4.  Conveyance  of  part  of  land  agreed  to  be 

conveyed. 

5.  Executed  accord  must  be  pleaded* 

6.  Fraud  vitiates  contract. 

7.  Novation. 

8.  Parol  evidence  is  admissible. 

9.  Part  payment. 

10.  Same— Bona  fide  dispute. 

11.  Same — Judgment  paid  in  part. 
12,13.  Questions  of  law  and  fact. 

14.  Release  and  discharge. 

15.  Bules  governing  contracts  applicable. 

16.  Satisfaction  necessary. 

L  APPLIED,  CmaSD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Doblnson  vs.  McDonald, 
M  Cal.  33,  37,  27  Pac.  Rep.  1098  (cited);  Rued 
vs.  Cooper.  119  Cal.  463,  466,  51  Pac.  Rep.  704 
(applied);  Crelghton  vs.  Gregrory,  142  Cal.  84, 
41,  75  Pac.  Rep.  6.69    (cited). 

S.  CHECK  RECEIVED  IN  PAYMENT  OF 
AMOUNT  DISPUTED* — Where  there  Is  bona 
fide  dispute  between  parties  as  to  the  actual 
amount  which  Is  due,  and  creditor  tenders 
check  and  statement  of  accourtt  as  accord  and 
In  full  satisfaction,  and  creditor  receives  such 
check  and  appropriates  proceeds  thereof  to 
his  own  use  In  full  satisfaction  of  his  claim, 
creditor  will  not  be  heard  to  say  that  he  re- 
garded payment  as  having  been  made  on  ac- 
count, and  facts  support  finding  that  there 
were  accord  and  satisfaction. — Crelgrhton  vs. 
Gregory,  142  Cal.  34,  41.  75  Pac  Rep.  569. 

S.  COMMISSIONERS'  NOTE  Cites  Seymour 
Ts.  Minturn.  17  John.  (N.  T.)  169,  8  Am.  Dec. 
S80;  Scott  vs.  Hunt,  2  How.  Pr.  (N.  T.)  68; 
Keeler  vs.  Neal,  2  Watts  (Pa).  424;  Williams 
vs.  London  Com.  Bxch.  Co.,  10  Exch.  669. 

4.  CONVEYANCE  OF  PART  OF  I.AND 
AGREED  TO  HE  CONVEYED  Is  Insufflclerft, 
unless  It  was  accepted  In  satisfaction  of  agree- 
ment; and  unexecuted  part  of  agreement 
remains  In  full  force  notwithstanding  such 
conveyance. — Cavanaugh  vs.  Casselman,  88  Cal. 
643,  552.  26  Pac.  Rep.  616. 

8.  Executed  accord  must  be  pleaded. — See 
post  11522  and  note  par.  8. 

«.  FRAUD  VITIATBS  CONTRACT*— If  con- 
Bent  of  party  to  agreement  of  accord  Is  pro- 
cured by  fraud  he  has  right  to  rescind  such 
agreement,    provided   such   rescission   Is   made 


promptly  and  Is  coupled  with  offer  to  restore 
what    has    been    received. — Doblnson    vs.    Mo- 
Donald,  92  Cal.  88,  87,  27  Pac  Rep.  1098. 
See  ii  1689,  1691  and  notes. 

7.  NovatloB. — See  post  SI  1680-1688  and 
notes. 

8.  PAROI4   EVIDENCE    18    ADMISSIRLB    to 

show  that  at  time  note  was  executed  maker 
and  payee  agreed  that  such  note  should  be 
paid  by  performance  of  certain  services  by 
maker  for  payee,  and  that  maker  has  per- 
formed such  services. — Treadwell  vs.  Hlmmel- 
mann,  60  Cal.  9,  10,  11.  See  Schultx  vs.  Noble, 
77  Cal.  79,  81,  19  Pac.  Rep.  182;  Hapgood  vs. 
Swords,  2  Ball.  (S.  C.)  806. 

9.  PART  PAYMENT  of  whole  debt  due  is 
not  good  satisfaction,  even  If  accepted,  unless 
amount  of  claim  is  disputed. — Rued  vs.  Cooper, 
119  Cal.  463,  467,  51  Pac.  Rep.  704.  See  St 
Louis,  Ft.  S.  &  W.  R.  Co.  vs.  Davis,  36  Kan.  464, 
11  Pac  Rep.  421. 

See  monographic  note  by  Ernest  Watts,  20 
L.  R.  A.  786-812. 

10.  Bona  flde  dispute. — Where  there  is  bona 
fide  dispute  as  to  amount  due  upon  demand, 
acceptance,  in  satisfaction  of  entire  demand, 
of  less  than  is  claimed,  is  supported  by  suffi- 
cient consideration,  and  precludes  recovery  of 
balance. — Sims  vs.  Three  States  Lumber  Co., 
135  Fed.   Rep.  1019,  1020. 

See  par.  12  this  note 

11«  Jadsnneiit  paid  in  part. — Payment  of 
part  of  amount  due  upon  money  Judgment, 
under  agreement  that  It  shall  operate  as  satis- 
faction In  full,  will  not  discharge  judgment, 
and  agreement  to  discharge  judgment  for  sum 
less  than  amount  for  which  it  was  rendered  ts 
void. — Deland  vs.  Hiett,  27  Cal.  611,  87  Am. 
Dec.  102;  Siddall  vs.  Clark,  89  C^l.  321,  823,  26 
Pac  Rep.  829. 

12.  QUESTION  OF  FACT  FOR  JURY, 
WHEN. — ^Where  evidence  Is  conflicting  ques- 
tion whether  or  not  check  was  given  and 
accepted  as  full  settlement  of  matters  of  diff- 
erence between  parties  Is  one  for  jury. — Me- 
grath  vs.  Gllmore,  10  Wash.  339,  89  Pac  Rep. 
131. 

18.  QUESTION  OF  LAW^  FOR  COURT, 
WHEN. — Intention  of  parties  must  be  deter- 
mined from  all  circumstances  attending 
transaction,  and  legal  effect  of  conduct  of  par- 
ties Is  for  court  to  pronounce. — Crelghton  va. 
Gregory.  142  Cal.  34.  41,  76  Pac.  Rep.  669. 
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SFFBCT    OF    ACCORD— SATISFACTION. 
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14»     ReleMM     and     dlacharve*  —  See    111541- 

1643  and  notes,  post. 

15.  RULBS  OOTBRNnfG  COlfTRACTS  AP- 
PL.1CABLB* — ^Affreement  of  accord  is  subject 
to  all  rules  applicable  to  other  agreements. — 


Dobinson  vs.  McDonald,  92  Cal.  38,  87,  87  Pao. 
Rep.  1098. 

1«.     SatlatacUoA  necessary^ — See  post  1 162S 
and  note  par.  6. 


§  1622.    EFFECT  OF  ACCORD.     Though  the  parties  to  an  accord  are  bound  to 
execute  it,  yet  it  does  not  extinguish  the  obligation  until  it  is  fully  executed. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 
8.  Executed  accord  must  be  pleaded. 


1.  Applied,  cited,  eonstmed,  referred  tOy  etc. 
in:  Dobinson  vs.  McDonald,  92  Cal.  83,  87,  27 
Pac.  Rep.  1098  (cited);  Creisrhton  vs.  Gregory, 
142  Cal.  84,  41,  75  Pac.  Rep.  669  (cited). 

2.  Conunlesleiiem'  note  cites  in  support  of 
this  section  Blllinffs  vs.  Vanderbeck.  23  Barb. 
(N.  Y.)  546;  Gabriel  vs.  Dresser,  15  C.  B.  622, 
80  En£r.  C.  L.  620;  Day  vs.  Roth,  18  N.  Y.  448, 
456;  Russell  vs.  Lytle,  6  Wend.   (N.  Y.)  890,  22 


Am.  Dec.  687;  Til  ton  vs.  Alcott,  16  Barb.  (K.  T.> 
698;  Mitchell  va  Hawley,  4  Den.  (N.  Y.)  414» 
417,  47  Am.  Dec.  260. 

8.     Bxeciitcd  aecord  niiiat  be  pleaded. — "Plea 

of  accord,  to  be  irood  plea,  must  show  an  ac- 
cord which  is  not  executory  at  a  future  day; 
but  which  ouffht  to  be  executed,  and  has  been 
executed,  before  action  is  brouirht." — Simmons 
vs.  Hamilton,  56  Cal.  493,  495;  Hoi  ton  vs.  Noble, 
83  Cal.  7,  9,  23  Pac.  Rep.  68.  See  Conn.  Good- 
rich vs.  Stanley,  24  Conn.  618.  Me.  Cushins^  vs. 
Wyman,  44  Me.  121.  N.  Y.  Noe  vs.  Christie,  51 
N.  Y.  270. 


§  1623.    SATISFACTION,  WHAT.     Acceptance,  by  the  creditor,  of  the  consid- 
eration of  an  accord  extinguishes  the  obligation,  and  is  called  satisfaction. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Consideration  for  acceptance. 

3.  Executed  accord  must  be  pleaded. 

4.  Payment  alleged — Proof  under  answer. 

5.  Satisfaction  is  necessary. 

6.  Same — Defendant  must  plead  and  prove  satis- 

faction. 

1.  APPLIED,  CITED,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  In:  Simmons  vs.  Hamilton, 
56  Cal.  493,  495  (applied);  Dobinson  vs.  Mc- 
Donald, 92  Cal.  33.  37,  27  Pac.  Rep.  1098  (cited); 
Creisbton  vs.  Gregory,  142  Cal.  34,  41,  75  Pac. 
Rep.  669   (cited). 

2.  CONSIDERATION  POP  ACCEPTANCE.— 
Wbere  money  is  received  not  in  satisfaction 
of  Indebtedness,  but  in  return  for  dismissal  of 
proceedings  before  board  of  excbange,  debt  is 
not  satisfied.— Clark  vs.  Child.  66  Cal.  87.  90.  4 
Pac.  Rep.  1058. 

3.  Executed  accord  must  be  pleaded. — See 
ante  i  1522  and  note  par.  8. 

4.  PAYMENT  ALLEGED — Proof  under  an- 
swer.— Where   railroad   bonds   are   secured   by 


mortgragre.  and  action  Is  brought  to  remove 
mortgagees,  who  are  trustees  for  bondholders, 
on  ground  that  they  had  failed  to  discharge 
duties  of  trust,  and  defense  is  that  plaintiff  has 
surrendered  bonds  and  accepted  stock  in  new 
corporation,  and  also  that  plaintiff  has  ac- 
cepted certain  moneys  for  his  bonds,  answer 
alleging  that  bonds  "were  paid,  satisfied,  and 
discharged"  does  not  set  up  technical  payment, 
and  is  good  and  sufficient  to  meet  proof  as  to 
circumstances  under  which  bonds  were  sur- 
rendered.— Robinson  vs.  Placervllle  ft  S.  V.  R. 
Co..  65  Cal.  263,  265,  266,  3  Pac.  Rep.  878. 

6.     SATISFACTION     IS      NECESSARY      and 

must  be  proved  In  addition  to  accord. — Delia- 
piazza  vs.  Foley.  112  Cal.  380,  386,  44  Pac.  Rep. 
727.  See  Simmons  vs.  Oullahan,  75  Cal.  508. 
509,  17  Pac.  Rep.  543;  Holton  vs.  Noble,  88  CaL 
7,  9,  23  Pac.  Rep.  58. 

6.  Defendant  mnst  plead  and  prove  nntln- 
faction  as  well  as  accord  when  he  relies  upon 
accord  and  satisfaction. — Simmons  vs.  Oulla- 
han. 75  Cal.  508,  509,  17  Pac.  Rep.  543. 


§  1524.    PART  PERFORMANCE.    Part  performance  of  an  obligation,  either  be- 
fore or  after  a  breach  thereof,  when  expressly  accepted  by  the  creditor  in  writing, 
in  satisfaction,  or  rendered  in  pursuance  of  an  agreement  in  writing  for  that  pur 
pose,  though  without  any  new  consideration,  extinguishes  the  obligation. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  241. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Part  payment. 

8.  Verbal  agreement  partly  executed. 

1.  APPI.IED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Simmons  vs.  Hamilton, 
56  Cal.  493.  495  felted);  Cavanaugh  vs.  Cassel- 
manp  88  Cal.  643,  652.  26  Pac.  Rep.  615  (referred 


to);  Dobinson  va  McDonald,  92  Cal.   83,  87,  27 
Pac.  Rep.  1098  (cited). 

2.  Part  payment. — See  ante  i  1621  and  note 
pars.  9-11. 

8.  VERBAIi  AGREEMENT  PARTLY  EXB- 
CtTTED  ia  Insufficient;  and  any  executed  agrree- 
ment  of  accord  does  not  extinguish  oblig-atlon 
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of  joint  debtors,  unless  It  has  been  expressly 
Accepted  by  creditor,  or  he  has  agreed  in  writ- 
ing to  accept  It,  In  satisfaction  of  obligation.— 


Simmons  vs.  Hamilton,  66  Cal.  498,  496.  See 
Dobinson  vs.  McDonald,  9S  CaL  83,  87,  87  Pac 
Rep.  1098. 


CHAPTER  V. 

NOVATION. 


fl530.    Novation,  what. 
11531.    Modes  of  novation. 


§  1532.    Novation  a  contract. 
9  1533.    Bescission  of  novation. 


§  1630.    NOVATION,  WHAT.     Novation  is  the  substitution  of  a  new  obligation 

for  an  existing  one. 

HIttory:     Enacted  March  21,  1872. 


L  Applied,  cited,  eonstmed,  referred  to,  etc 

t  Contract — Novation  is. 

1  Frauds,  statute  of,  inapplicable. 

4.  Modes  and  illustrations  of  novation. 

5.  Rescission  of  novation. 

6.  Suspension  of  original  contract. 

L  APPLIED,  CITBD,  CONSTRUBD,  RSS- 
FERRED  TO,  etc.,  in:  Welch  vs.  Kenny,  49 
CaL  49,  50  (applied);  Farmers*  Nat.  Oold  Bank 
Ts.  Stover,  60  Cal.  387,  896  (applied);  Kyle  vs. 
Hamilton  (Cal.  March  18,  1902),  68  Pac.  Rep. 
4S4,  485  (applied). 

&  Contract — Novation  ls< — See  post  1 1582 
and  note. 


8.     Franda,     atatvto     of,     InappUealilo. — See 

post  1 1632  and  note  par.  7. 

4.  Modes  and  lUaotratloB  of  Bovatton. — See 

post  1 1631  and  note. 

5.  ResclMloB   of  BOvatloB.— See  post   1 15tt4 
and  note. 

6.  SUSPEINSION  OF  ORIGINAL  CONTRACT. 

— Orisrinal  contract  is  suspended.  If  not  ex- 
tineruished,  and  while  new  compact  remains  in 
force  no  action  can  be  maintained  for  breach 
of  duty  under  former. — Griswold  vs.  Pleratt, 
110  Cal.  259,  263,  42  Pac.  Rep.  820.  See  Oreen 
vs.  Thornton,  96  Cal.  67,  30  Pac.  Rep.  265; 
Walker  vs.  Millard,  29  N.  Y.  876. 


§1531.    MODES  OF  NOVATION.     Novation  is  made : 

1.  By  the  substitution  of  a  new  obligation  between  the  same  parties,  with  intent 
to  extinguish  the  old  obligation; 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the  old  one,  with  intent  to 
release  the  latter;  or, 

3.  By  the  substitution  of  a  new  (sreditor  in  place  of  the  old  one,  with  intent  to 
transfer  the  rights  of  the  latter  to  the  former. 

History:     Enacted  March  21,  1872. 


1. 
2. 
3. 
4. 

5. 
6. 


8. 

9. 

10. 

11. 

12. 

13. 

14, 15. 

16. 
17. 

18, 19. 
20. 
21. 


Applied,  cited,  construed,  referred  to,  etc. 

Action  must  be  on  "new  obligation." 

Agreed  statement  of  account. 

Assignment  of  contract  of  sale. 

Burden  of  proving  release. 

Evidence  of  novation. 

Same — Parol  evidence  to  show  substitu- 
tion. 

Frauds,  statute  of,  inapplicable. 

Mortgage — Novation  of. 

Note  and  mortgage  of  one  maker  substi- 
tuted for  joint  note. 

Novation. 

Party  plaintiff. 

Pleading — Annulment  of  old  obligation. 

Privity  between  party  agreeing  to  pay 
debt  to  another  on  such  other. 

Promise  to  pay  debt. 

Belease  from  original  obligation  neces- 
sary. 

Same — Mortgage  not  released. 

Substitution  necessary. 

Sarrender  of  note  unnecessary. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Farmers'  Nat.  Gold 
Bank  vs.  Stover.  60  Cal.  387,  896  (referred  to); 


Canney  vs.  South  Pac.  Coast  R.  Co.,  63  Cal. 
501,  502  (referred  to);  In  re  Estate  Sullenber- 
s:er,  72  Cal.  549,  551,  14  Pac.  Rep.  513  (con- 
strued); Cutting:  Packing:  Co.  vs.  Packers* 
Exch.,  86  Cal.  574,  576,  21  Am.  St.  Rep.  63,  25 
Pac.  Rep.  52,  10  L.  R.  A.  869  (referred  to); 
Griswold  vs.  Pleratt,  110  Cal.  259,  263,  42  Pac. 
Rep.  820  (cited);  Carpy  vs.  Dowdell,  131  Cal. 
495,  497,  63  Pac.  Rep.  778  (construed);  Talcott 
vs.  Hurlbert,  143  Cal.  4,  7,  76  Pac.  Rep.  647 
(construed  and  applied). 

a.  ACTION  MUST  BE  ON  «NEW  OBLIGA- 
TION,^ when  plaintiff's  theory  is  that  there 
has  been  novation. — In  re  Estate  SuIIenberger, 
72  Cal.  549,  551,  14  Pac.  Rep.  513. 

8.     AGREED  STATEMENT  OF  ACCOUNT  by 

which  compensation  to  be  rendered  defendant 
is  fixed  and  time  of  performance  is  enlargred. 
is  new  contract  for  which  original  contract,  or 
performance  thereof  by  defendant,  furnishes 
consideration,  and  on  such  new  contract  action 
will  lie  in  defendant's  favor. — Griswold  vs. 
Pieratt,  110  Cal.  259,  263,  42  Pac.  Rep.  820. 

4.     ASSIGNMENT   OF   CONTRACTT   OF   SALE 

by  buyer  and  seller,  with  knowledgre  of  asslffn- 
ment,  makes  delivery  to  assignee  and  receives 
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from  him  part  payment,  tranMtction  does  not 
amount  to  novation  unleu  release  of  buyer  by 
seller  and  acceptance  of  assignee  in  his  place 
is  shown. — Haubert  vs.  Mausshardt,  89  Cal.  483, 
486,  26  Pac.  Rep.  899.  See  Dellaplazza  vs. 
Foley,  112  Cal.  880,  886,  44  Pac.  Rep.  727. 

6.  BVRDESN      OF     PROVING     RBLBASB.^ 

Where  release  is  alleged  consideration  of 
promise  and  It  is  put  in  issue  by  pleadlngrs  it 
is  essential  fact  to  be  proved  by  plaintiff.— 
Gyle  vs.  Shoenbar,  28  Cal.  638,  689,  640. 

«.     BVIDBNCB  OF  NOVATION.— Contract  of 

novation  must  be  proved  as  other  contracts  are. 
— Haubert  vs.  Mausshardt,  89  CaL  438,  436,  26 
Pac.  Rep.  899.  8ee  In  re  Estate  Sullenberffer, 
72  Cal.  649,  661,  14  Pac.  Rep.  618;  Osburn  vs. 
Dolan,  7  Wash.  62,  64,  84  Pac.  Rep.  488. 

7.  Parol  evldenee  to  sbow  sn1>stlto- 
tlon. — Parol  evidence  to  show  that  subsequent 
written  agreement  had  been  substituted  for 
orlgrinal  a^rreement,  is.  In  effect,  offer  to  prove 
novation,  and  is  not  open  to  objection  on 
irround  that  it  tends  to  vary  or  contradict 
terms  of  subsequent  written  agreement,  it 
beinff  introduced  merely  for  purpose  of  show- 
in^T  consideration  upon  which  subsequent 
agreement  was  executed. — Quidery  vs.  Green, 
96  Cal.  630,  634,  636,  30  Pac.  Rep.  786.  See 
SI  vers  vs.  Si  vers,  97  CaL  618,  621,  82  Pac.  Rep. 
671;  Bradford  Inv.  Co.  va  Joost,  117  Cal.  204, 
210,  48  Pac.  Rep.  1083. 

See  note  82  Am.  St.  Rep.  441. 

8.  Frauds,  statute  of,  inapplicable. — See  post 
i  1682  and  note  par.  7. 

0.  MORTGAGE — Novation  of. — Where  deed 
purporting:  to  convey  mort^agred  premises  to 
plaintiff  and  accompanying:  agrreement  for  pay- 
ment of  debt  are  substituted  for  mortg:ag:e, 
transaction  constitutes  novation. — Kyle  vs. 
Hamilton  (Cal.  March  18,  1902),  68  Paa  Rep. 
484,  485. 

10.  NOTES  AND  MORTGAGE  OF  ONE 
MAKER  SUBSTITUTED  FOR  JOINT  NOTE, 
with  intent  of  extingrulshlng  obllgration  of  it, 
or  releasing  parties  to  it,  transaction  consti- 
tutes novation. — Farmers*  Nat.  Gold  Bank  vs. 
Stover,  60  Cal.  887.  896.  See  Guldery  va  Green. 
86  Cal.  630,  635,  80  Pac  Rep.  433. 

11.  NOVATION  CANNOT  EXIST  WITHOUT 
SUBSTITUTION  OF  NEW  DEBTOR  for  former 
one.  with  an  Intention  to  release  such  former. 
— Plmental  vs.  Marques,  109  Cal.  406.  411.  42 
Pac.  Rep.  159.  See  111.  Selley  vs.  Brigg:s,  33  111. 
App.  534.  Ind.  Kelso  vs.  Fleming:,  104  Ind.  180, 
8  N.  E.  Rep.  830.  Iowa.  Foster  vs.  Paine.  63 
Iowa  85,  18  N.  W.  Rep.  699.  Mich.  Finan  vs. 
Babcock,  58  Mich.  301.  25  N.  W.  Rep.  294.  Neb. 
Western  White  Bronze  Co.  vs.  Portrey.  50  Neb. 
801,  804,  70  N.  W.  Rep.  883.  Tex.  Scott  vs.  At- 
chison. 36  Tex.  76. 

12.  PARTY  PLAINTIFF. — Where  A  owes  B. 
and  B  owes  C.  and  A  and  B  agrree  that  A  shall 
pay  to  C  amount  which  he  owes  B.  it  Is  no 
objection  to  maintenance  of  action  by  C  ag:alnst 
A  that  action  might  be  brought  agrainst  B  also. 
— Malone  vs.  Crescent  City  M.  &  T.  Co..  77  Cal. 
38,  44,  18  Pac.  Rep.  858.  See  Wig:fiflns  vs.  Mc- 
Donald, 18  Cal.  126.  127;  Mason  vs.  Hall,  80  Ala. 

601. 

See  par.  14  this  note. 


15.  PLEADING — A»aolmeat  of  old  obllffa- 
tlon. — Where  answer  allegres  that  mortgragre 
"was  annulled"  by  new  obligation  which  was 
substituted  for  it,  answer  is  to  be  understood 
as  alleging  that  there  was  novation  of  neiv 
obligation  for  old  one,  and  evidence  of  sucli 
novation  is  sufficient. — Kyle  vs.  Hamilton  (Cal. 
Mar.  18.  1092),  68  Pac.  Rep.  484,  486. 

As  proof  of  novation,  see  pars.  6.  7,  10  this 
note. 

14.  PRIVITY  BETWEEN  PARTY  agreeing 
to  pay  debt  to  another,  and  such  other,  al- 
though not  cognizant  of  such  agreement  when 
it  was  made,  may  adopt  it  and  may  sue  upon  it,, 
although  no  consideration  passed  from  him  to 
defendant — ^Malone  vs.  Crescent  City  M.  &  T. 
Co.,  77  Cal.  88,  44,  18  Pac.  Rep.  858.  See  Wig- 
g:lns  va  McDonald,  18  Cal.  126.  127;  Liewis  vs. 
Covlllaud.  21  Cal.  178,  190;  McLaren  vs.  Hutch- 
inson, 22  Cal.  187,  190,  83  Am.  Dec.  59.  Ala. 
Mason  vs.  Hall,  80  Ala.  601.  B^an.  Anthony  vs. 
Herman,  14  Kan.  494,  497.  N.  Y.  Lawrence  vs. 
Fox.  20  N.  Y.  268.  "Wis.  Kollock  va  Parcher, 
62  Wis.  398,  899.  9  N.  W.  Rep.  67. 

16.  Contra  I  McLaren  vs.  Hutchinson,  18  Cal. 
80,  82. 

le.     PROMISE      TO      PAY      DEBT.— Where 

maker  of  note  after  death  of  payee  delivers 
property  to  decedent's  executor  to  be  sold  and 
takes  advances  from  him,  and  thereafter,  when 
about  to  go  away,  declares  loosely  that  on  his 
return  he  will  settle  "whole  indebtedness,"' 
such  promise  does  not  amount  to  substitution 
of  new  obligation  for  old  one,  there  being  no 
new  consideration  moving  from  decedent's  es- 
tate.— In  re  Estate  Sullenberger,  72  CaL  549, 
651,  14  Pac.  Rep.  618. 

17.  RELEASE  FROM  ORIGINAIj  OBLIGA- 
TION NECESSARY. — Promise  of  stranger  to 
contract  to  assume  obllgration  is  Insufficient 
without  intention  on  part  of  creditor  to  release 
debtor  from  original  obligation. — Haubert  vs. 
Mausshardt.  89  Cal.  483,  436,  26  Pac.  Rep.  899; 
Plmental  va  Marques.  109  Cal.  406.  409,  42  Pac. 
Rep.  159;  Dellaplazza  vs.  Foley.  112  Cal.  380, 
886,  44  Pac.  Rep.  727;  Carpy  vs.  Dowdell,  131 
Cal.  495.  497,  498,  63  Pac.  Rep.  778. 

18.  Mortgage  not  released. — Where  one  Is 
substituted  as  debtor  In  place  of  mortgager, 
but  creditor  does  not  release  his  security,  there 
is  no  substitution  of  new  promisor  for  mort- 
gager, and  lien  of  mortgage  Is  not  extin- 
guished.— Talcott  vs.  Hurlbert,  143  Cal.  4,  7,  76 
Pac.  Rep.  647. 

19.  Novation  as  to  debt  is  not  novation  as 
to  Hen  by  which  secured,  in  absence  of  special 
agreement  to  that  effect,  and  does  not  raise  or 
discharge  the  lien. — ^Talcott  vs.  Hurlbert, 
supra;  Kausler  vs.  Ford,  47  Miss.  289. 

20.  SUBSTITUTION  NECESSARY.— Unless 
parties  make  new  contract  which  is  to  take 
place  of  original  one.  there  is  no  novation. — 
Tilden  vs.  Gordon  &  Co.,  84  Wash.  92,  74  Pac. 
Rep.   1016.  1017. 

21.  SURRENDER  OF  NOTE  UNNECES- 
SARY.— Surrender  of  note  is  not  essential  to 
novation,  although  by  novation  obligation  on 
note,  as  such.  Is  extinguished. — Plmental  v«, 
Marques,  109  CaL  406,  418.  42  Pao.  Hep.  159. 
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§  1532.    NOVATION  A  CONTRACT.    Novation  is  made  by  contract,  and  is  sub- 
ject  to  all  the  rules  concerning  contracts  in  general. 

History:     Enacted  March  21,  1872. 

L  Applied,  eited, .  eonBtrued,  referred  to,  etc. 
2^3.  Consideration  necessary. 

4.  Same — Promise  to  pay  debt  to  third  person. 

5.  Knowledge  and  consent  necessary. 

6.  Parties  to  contract  of  novation. 

7.  Statnte  of  frauds  inapplicable. 


L  APPLIED,  CITBD,  CONSTRUESD,  RB- 
FKRRED  TO,  etc.,  in:  Dlngrley  vs.  Greene,  64 
Cil.  333.  838  (applied):  Farmers'  Nat  Gold 
Bank  vs.  Stover,  60  Cal.  887,  395  (referred  to); 
Jiarket  St.  R.  Co.  vs.  Hellman,  109  Cal.  571. 
SH,  42  Pac  Rep.  226  (applied). 

X  CONSIDERATION  NECESSARY  to  sup- 
port contract  of  novatfon  same  as  to  support 
any  other  contract. — In  re  Estate  Sullenberg:er, 
72  CaL  549,  551,  14  Pac.  Rep.  513. 

t.  Discharsre  of  a  party  to  existing  contract 
ft  sufficient  consideration. — Barrln^er  vs.  War- 
den. 12  Cal.  311.  See  Millard  vs.  Porter,  18  Ind. 
503,  505;  Bacon  vs.  Daniels,  37  Ohio  St.  279. 

4.  ProoUse   to  pay  debt  to   third   pervon. — 

Where  debtor  promises  creditor  to  pay  third 
person  by  agreement  between   three,  contract 
is  supported  by  sufficient  consideration. — ^Bar- 
ringer  vs.  Warden,  12  Cal.  811,  314. 
See  ante  S  1531  note  pars.  10,  11. 

5.  KNOWLEDGE  AND  CONSENT  NECES- 
SARY on  part  of  creditor;  thus  where  bulldlner 


contract  is  made  and  contractor  absconds, 
owner  Is  not  bound  by  any  arrangrement  to 
complete  bulldlngr  for  benefit  of  creditors  of  ab- 
sconding: contractor,  unless  owner  has  knowl- 
edge and  consents  to  such  arransrement. — 
Dlngrley  vs.  Greene.  54  Cal.  338,  338.  See  Cut- 
ting Packing  Co.  vs.  Packers'  Exch.,  86  Cal.  574, 
576,  21  Am.  St.  Rep.  63,  25  Pac.  Rep.  52,  10  L. 
R.  A.  369;  Plmental  vs.  Marques,  109  Cal.  406, 
412,  42  Pac.  Rep.  159;  Market  St.  R.  Co.  vs. 
Hellman,  109  Cal.  571,  596,  42  Pac.  Rep.  225; 
Dellaplazza  vs.  Foley,  112  Cal.  380,  386,  44  Pac. 
Rep.  727. 

e.     PARTIES  TO  CONTRACT  OF  NOVATION. 

— If,  while  one  party  to  contract  is  performing, 
stranger  who  Is  under  obligation  to  other 
party  promises  him  to  pay  what  may  be  due 
under  such  contract,  but  such  promise  is  not 
made  to  party  performing,  there  is  no  novation, 
and  such  stranger  is  not  liable  to  party  who 
performed  contract. — Canney  vs.  South  Pac. 
Coast  R.  Co.,  63  Cal.  501,  502,  503  (railroad  com- 
pany promising  Injured  person  to  pay  for  med- 
ical services). 

7.  STATUTE  OF  FRAUDS  INAPPLICABLE. 
— Contract  of  novation  Is  not  mere  promise  to 
answer  for  debt,  default,  or  miscarriage  of 
another,  and  is  not  required  to  be  in  writing. — 
Barrlnger  vs.  Warden,  12  Cal.  811.  314;  Welch 
vs.  Kenny,  49  Cal.  49.  50. 


§  1633.  RESCISSION  OF  NOVATION.  When  the  obligation  of  a  third  person, 
or  an  order  upon  such  person,  is  accepted  in  satisfaction,  the  creditor  may  rescind 
such  acceptance  if  the  debtor  prevents  such  person  from  complying  with  the 
order,  or  from  fulfilling  the  obligation;  or  if,  at  the  time  the  obligation  or  order 
is  received,  such  person  is  insolvent,  and  this  fact  is  unknown  to  the  creditor,  or 
if,  before  the  creditor  can  with  reasonable  diligence  present  the  order  to  the 
person  upon  whom  it  is  given,  he  becomes  insolvent. 

History:     Enacted  March  21,  1872;   amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  241. 


KOVATION  AN  IRREVOCABLE   CONTRACT, 

aside  from  the  exception  provided  In  above  sec- 
tion, when  duly  completed  by  acceptance,  and 
neither  party  can  withdraw  from,  rescind,  or 
in  any  way  modify  the  new  contract;  It  is 
exactly  the  same  as  any  other  contract. — See 
Ate.  Pugh  vs.  Barnes,  108  Ala.  167,  19  So.  Rep. 
STO.  Ky.  Dodge  vs.  Moss,  82  Ky.  441.  Ln. 
Sargeant  vs.  Daunoy,  14  La.  Ann.  43,  33  Am. 
D«c.  57S.  Mo.  Raum  vs.  Kaltwasser,  4  Mo.  App. 
S73;  Hiigglns  vs.  Safford,  67  Mo.  App.  469.  Neb. 
Mercer  vs.  Miles,  28  Neb.  211,  44  N.  W.  Rep. 
109.  N.  H.  White  vs.  Richardson,  12  N.  H.  93. 
W.  T.  Kelly  vs.  Roberts,  40  N.  Y.  432;  Wheat 
▼8.  Rice,  97  N.  T.  296:  Parraga  vs.  Rlbon,  44  N. 


T.  App.  Dlv.  90,  61  N.  Y.  St.  Rep.  1024.  WI». 
Putney  vs.  Farnham,  27  Wis.  187,  sub  nom. 
Putnam  vs.  Farnham,  9  Am.  Rep.  459;  Bassett 
vs.  Hughes,  43  Wis.  319;  Grant  vs.  Diebold  S. 
&  L.  Co.,  77  Wis.  72,  45  N.  W.  Rep.  9r,l;  Pul- 
mer  vs.  Wightman.  87  Wis.  573.  58  N.  W.  Rep. 
1106:  New  York  L.  Ins.  Co.  vs.  Hamlin.  100  Wis. 
17,  75  N.  W.  Rep.  421.  Ensr.  Hodgson  vs.  An- 
derson, 3  Barn.  &  C.  842,  5  Dowl.  &  Ry.  735. 
10  Eng.  C.  L.  247;  Robson  vs.  Drummond,  2 
Barn.  &  Ad.  303.  22  Eng.  C.  L.  81,  36  Rev.  Rep. 
569;  Crowfoot  vs.  Gurney,  9  Blng.  372,  23  Eng. 
C.  L.  309,  35  Rev.  Rep.  557;  Walker  vs.  Rostron, 
9  Mees.  &  W.  411. 
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CHAPTER  VL 

RBLJBASE. 


§  1541.    Obligation  extinguished  by  release. 
9  1542.    Certain  claims  not  affected  by  general 
release. 


{ 1543.    Belease    of     [one    of]     several     joint 

debtors. 


§  1541.    OBUGATION    EXTXNGUISHED  BY  BEL 


An  obligation  is  ex- 
tinguished by  a  release  therefrom  given  to  the  debtor  by  the  creditor,  upon  a  new 

consideration,  or  in  writing,  with  or  without  new  consideration. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Admission  of  genuineness  and  due  execu- 

tion of  release. 

3.  Assignment  of  indemnifying  bond  and  re- 

lease of  constable. 
4, 5.  Consideration — Non-payment  of  immaterial. 

6.  Same — Unnecessary  when   release  in  writ- 

ing. 

7.  Delivery  of  release  in  escrow. 

8.  Formal  release  only  within  section. 

9.  Parol  evidence  to  explain  possession  of  re- 

lease. 
10.  Part  payment  not  release. 

1.  APPLIED,  CITE3D,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  McBeth  vs.  Mclntyre, 
57  Cal.  49,  61  (referred  to  as  Inapplicable); 
Upper  San  Joaquin  Irr.  C.  Co.  vs.  Roach,  78 
Cal.  552,  555,  21  Pac.  Rep.  804  (construed); 
Rogers  vs.  Kimball  (Cal.  July  9,  1897),  49  Pac. 
Rep.  719  (construed  and  applied);  Rogers  vs. 
Kimball.  121  Cal.  247,  258,  53  Pac  Rep.  648 
(construed). 

2.  ADMISSION  OF  GBNUINBNBS8  AND 
DUB  EXECUTION  OF  RELEASE. — Where  an- 
swer sets  out  release  under  seal  and  plaintiff 
falls  to  file  affidavit  provided  for  in  Code 
Civil  Procedure  S  448,  srenuineness  and  due 
execution  of  release  are  admitted. — Clark  vs. 
Child,  66  Cal.  87,  88,  4  Pac.  Rep.  1058. 

See  Code  Civ.  Proc.  {448  and  note. 

8.  THE  ASSIGNMENT  OF  INDEMNIFYING 
BOND  AND  RELEASE  OF  CONSTABLE.— Obi i- 

eration  of  constable  is  extinguished,  but  liabil- 
ity upon  bond  is  not  released,  and  action  is 
maintainable  on  bond. — McBeth  vs.  Mclntyre, 
57  Cal.  49,  51.  See  Jones  vs.  Childs,  8  Nev.  121. 
See  ante  {  1631  note  pars.  18,  19. 

4.  CONSIDERATION  necessary  to  make  re- 
lease effective. — ^Upper  San  Joaquin  Irr.  C.  Co. 
vs.  Roach,  78  Cal.  552,  555,  21  Pac.  Rep.  304; 
Rogers  vs.  Kimball,  121  Cal.  247,  253,  63  Pac. 
Rep.  648. 


6.  Nom-paymeiit  of  does  not  affect  operative 
effect  of  instrument  as  valid  release.  Oblisra- 
tion  to  pay  consideration  is  credited  by  ac- 
ceptance of  release. — Pai^e  vs.  O'Neal,  12  Cal. 
483,  496. 

6.  Unmeecsaary  when  release  in  wrltlas. — 
This  section  drives  to  release  "in  writing'  same 
effect  as  was  given  at  common  law  to  release 
under  seal,  which  is  in  general  valid  without 
reference  to  consideration. — ^Rogers  vs.  Kim- 
ball (Cal.  July  9,  1897),  49  Pac.  Rep.  719.  711. 

See  post  i  1614  and  note. 

7.  DELIVERY  OF  RBLBA8B  IN  BSCRCW. 

—Where  release  is  delivered  in  escrow  and 
continsrencies  which  are  to  precede  delivery 
do  not  happen,  release  ceases  to  have  suny 
office  to  perform,  and  there  is  no  delivery. — 
Clark  vs.  Child,  66  Cal.  87,  90.  4  Pac  Rep.  1068. 

&  FORMAL  RBLBASB  ONLY  WITHIIf  SEC- 
TION*— Provision  of  this  section  making  re- 
lease in  writing  of  obligation  valid  and  bind- 
ing without  new  consideration  therefor  has 
application  only  to  instruments  which  by  their 
face  purport  to  be  formal  releases,  and  does  not 
include  instruments  or  contracts  which  might 
operate  as  such  indirectly,  but  which  upon 
their  face  purport  to  give  right  upon  which 
affirmative  action  would  lie. — Upper  San  Joa- 
quin Irr.  C.  Co.  vs.  Roach,  78  Cal.  552,  555,  21 
Pac.  Rep.  304;  Rogers  vs.  Kimball,  121  CaL 
247.  263.  63  Pac  Rep.  648. 

0.  PAROL  EVIDENCE  TO  EXPLAIN  POS- 
SESSION OF  RELEASE. — Where  defendant 
produces  written  release,  parol  evidence  is  per- 
missible to  show  nature  of  his  possession  and 
real  nature  of  transaction  between  parties. — 
Clark  vs.  Child,  66  Cal.  87,  91,  4  Pac  Rep.  1058. 

10.  PART  PAYMENT  does  not  Operate  as 
release. — See  Armstrong  vs.  Hayward,  6  Cal. 
183,  186;  Griffith  vs.  Grogan,  12  Cal.  817. 

See  ante  {1473  and  note. 

As  to  offer  of  partial  performance,  see  ante 
I  1486  and  note. 


§  1542.  CERTAIN  CLAIMS  NOT  AFFECTED  BY  GENERAL  RELEASE.  A 

general  release  does  not  extend  to  claims  which  the  creditor  does  not  know  or 
suspect  to  exist  in  his  favor  at  the  time  of  executing  the  release,  which  if  known 
by  him  must  have  materially  affected  his  settlement  with  the  debtor. 

History:      Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts, 
1873-4,  p.  241. 

1.  Applied,  cited,  construed,  referred  to,  etc.  Steam  Boiler  Ins.  Co.,  86  Cal.  248,  264.  21  Am. 

2.  Fraud  not  basis  of  relief.  St.  Rep.  33,  24  Pac.  Rep.  1018  (erroneously  re- 
1.     Applied,  cited,  comatrned,  referred  to,  etc.,       ferrlner  to  this  section  instead  of  {  2617) :  Rued 

in:    Joshua  Hendy  Machine  Wks.  vs.  American       vs.  Cooper,  119  Cal.  468,  469,  51  Pac.  Rep.   704 


ntnr,«iuTi.] 


reslbase:   of   one:  of  joint   surbtibs. 
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(construed) ;  Wlnfferter  vs.  San  Francisco,  134 
Cal  547.  548,  86  Am.  St.  Rep.  294,  66  Pac.  Rep. 
730  (referred  to). 

&  Fraud  not  hmmtm  of  relief. — This  section 
does  not  base  rlfht  to  relief  upon  any  fraud 
or  concealment  by  debtor  or  other  person,  but 
It  is  sufficient  that  creditor  does  not  know  or 


suspect  existence  of  claim;  nor  is  It  materia] 
that  his  ignorance  of  fact  of  its  existence  was 
occasioned  by  ignorance  of  law. — Rued  vs. 
Cooper,  119  Cal.  463,  469.  51  Pac.  Rep.  704  (dis- 
tinguished In  Wlngerter  vs.  San  Francisco,  134 
Cal.  547,  548,  86  Am.  St.  Rep.  294,  66  Pac.  Rep. 
730). 


§  1543.  RELEASE  OF  [ONE  OF]  SEVERAL  JOINT  DEBTORS.  A  release  of 
one  of  two  or  more  joint  debtors  does  not  extinguish  the  obligations  of  any  of  the 
others,  unless  they  are  mere  guarantors;  nor  does  it  affect  their  right  to  contribu- 
tion from  him.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited;  construed,  referred  to,  etc. 

2.  CommissionerB'  note. 

3.  Controversy  over  title  to  land — Judgment. 

4.  Corporation  discharged  by  release  of  stock- 

holder. 

5.  Express  provision  against  release. 

6.  Guarantor  exonerated,  how. 

7.  Joint  and  several  makers  of  note. 

8.  Qualified  release — ^Bule  as  to  declared. 

9.  Rule  prior  to  adoption  of  statute. 
10.  Seal — Release  under. 
IL  Sheriif's  liability — Discharge  of  sureties  on 

attachment  bond. 


1.  APPLIED,  CrTED,  CONSTRUBD,  RE- 
FERRED TO,  etc,  in:  Northern  Ins.  Co.  vs. 
Potter.  63  CaL  167,  158  (construed  obiter); 
Spencer  vs.  Houfrhton,  68  Cal.  82,  89,  90,  8  Pac. 
Rep.  679  (referred  to);  Roberts  vs.  Donovan, 
70  Cat.  108,  114,  9  Pac.  Rep.  180,  11  Id.  599 
(applied);  Wrlsten  vs.  Curtiss,  76  C^al.  6.  7,  18 
Pftc.  Rep.  81  (applied);  Joshua  Hendy  Machine 
Wks.  vs.  American  Steam  Boiler  Ins.  Co.,  86 
Cal.  248,  253,  21  Am.  St.  Rep.  83,  24  Pac.  Rep. 
1018  (erroneously  citing  this  section  instead 
of  S2618);  Harrison  vs.  McCormick,  122  CaL 
(51,  654.  65  Pac.  Rep.  592  (referred  to);  French 
Ts.  McCarthy,  125  Cal.  608,  512,  58  Pac  Rep.  154 
(cited);  State  L.  &  T.  Co.  vs.  Cochran,  180  Cal. 
245,  254,  62  Pac.  Rep.  466.  600  (applied);  Algel- 
Unerer  vs.  Whelan,  138  CaL  110,  113,  66  Pao. 
Rep.  125  (cited). 

S.  COBIMISSIONERS'  IfOTE  says:  .  "This 
provision  is  new  (see  Cornell  vs.  Masten,  86 
Barb.  (N.  Y.)  157;  Bronson  vs.  Fitahugrh,  1  Hill 
(N.  Y.)  185;  Hoffman  vs.  Dunlop.  1  Barb.  (N. 
T.)  186;  Parsons  vs.  Huirhes,  9  Palire  Ch.  (N. 
T.)  691;  Catskill  Bank  vs.  Messengrer,  9  Cow. 
(N.  Y.)  Si;  Rowley  vs.  Stoddard,  7  John.  (N. 
T.)  207.)  A  release  may  be  so  drawn  as  to 
dlschargre  one  only  of  several  Joint  debtors. 
As  the  intention  of  the  creditor  Is  evident 
*noufph  from  the  form  of  the  release,  the  Jus- 
tice of  this  provision  can  hardly  be  disputed." 

S.  CONTROVERSY  OVER  TITLE  TO  LAND 
— Jadsment. — Where  owner  of  land  and  an- 
other enter  upon  property  in  possession  of  two 
persons  and  Judgrment  in  forcible  entry  and  de- 
tainer ts  rendered  for  such  wrongful  entry  in 
favor  of  persons  who  were  In  possession,  and 
thereafter  latter  purchase  property  from 
owner,  and  at  same  time  purchaser  procures 
third  person  to  iruarantee  owner  from  liability 
on  Judgment  on  condition  that  he  should  take 
no  appeal,  and  one  of  parties  who  obtained 
judgment  agrees  verbally  not  to  prosecute 
prior  owner  on  Judgment,  both  debtors  in  Judg- 
ment are  released. — Ransom  vs.  Parish,  4  Cal. 


386,  387  (decided  before  adoption  of  code). 

4.  CORPORATION  DISCHARGED  BY  RE- 
LEASE OF  STOCKHOLDER  under  seal,  where 
stockholder  and  corporation  are  Jointly  and 
severally  liable. — Prince  vs.  Lynch,  38  Cal.  528. 
682-584,  99  Am.  Dec.  427. 

6.  EXPRESS  PROVISION  AGAINST  RE- 
LEASE.— Independently  of  this  section  release 
of  one  or  more  Joint  debtors  will  not  discharge 
obligation  of  another,  where  it  is  expressly 
provided  by  parties  that  it  shall  not  have  such 
effect. — Northern  Ins.  Co.  vs.  Potter,  63  Cal. 
157,  158.  See  Bennett  vs.  Pardlni,  63  Cal.  154, 
155;  Pettigrew  Machine  Co.  vs.  Harmon,  45  Ark. 
294. 

e.  GUARANTOR  EXONERATED,  HOW.— 
See  post  S  2819  and  note. 

7.  JOINT  AND  SEVERAL  MAKERS  OF 
NOTE  are  within  section,  and  release  of  one 
does  not  extinguish  obligation  of  others,  un- 
less they  are  mere  guarantors. — Wrlsten  vs. 
Curtiss,   4  6  Cal.  6,  7,  18  Pac.  Rep.  81. 

8.  4IUALIFIED  RELEASE — Rule  as  to  de- 
clared.— This  section  "seems  to  give  the  same 
eflfect  to  a  release  in  general  terms  as  was 
given  by  English  courts  to  Qualified  release, 
expressly  providing  that  Joint  debtors  not  men- 
tioned in  release  should  not  be  discharged. 
Section  provides  in  effect  that  Joint  debtor  who 
accepts  release  shall  be  held  to  have  consented 
that  liability  of  his  Joint  debtor  should  be  con- 
tinued, together  with  his  own  liability  to  con- 
tribution."— Northern  Ins.  Co.  vs.  Potter,  63  Cal. 
157,  158.  See  French  vs.  McCarthy,  125  Cal. 
508,  612,  58  Pac.  Rep.  154. 

0.  RULE  PRIOR  TO  ADOPTION  OF  STAT- 
UTE was  that  release  of  one  Joint  or  joint 
and  several  obligor  or  debtor  released  others, 
unless  instrument  of  release  contained  words 
to  show  Intent  that  it  should  be  less  than  full 
release  of  party  released. — Spencer  vs.  Hough- 
ton, 68  Cal.  82,  90,  8  Pac.  Rep.  679. 

10.  Release  vnder  of  one  Joint  debtor  is  re- 
lease of  others. — ^Armstrong  vs.  Hayward,  6 
Cal.  183,  186  (decided  prior  to  adoption  of 
code);  Prince  vs.  Lynch,  38  Cal.  528,  531,  99 
Am.  Dec.  427. 

See  note  29  Am.  Dec.  602. 

11.  SHERIFF'S  LIABILITY— Dlscliars«  of 
•vretlea  on  attachment  bond. — Where  sheriff's 
liability  arises  from  his  tortious  act  in  not 
safely  keeping  property,  and  in  permitting  it 
to  be  disposed  of  contrary  to  law,  discharge  of 
sureties  on  attachment  bond  does  not  extin- 
guish obligation  of  sheriff. — ^Aigeltfnger  vs. 
Whelan,  133  Cal.  110,  lis    «6  Pao.  Rep.  126. 
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CONTRACTS. 

Nature  op  a  Contkact,  §§  1549-1615. 
Manneb  of  Cbeatino  Conteagts,  §§  1619-1629. 
Intebpbetation  op  CoNTBAcra,  §§  1635-166L 
Unlawful  Contracts,  §§  1667-1676. 
Extinction  of  Contracts,  §§1682-170L 


TITLE  L 

NATURE  OP  A  CONTRACT. 

Chapter    I.  Dkpinition,  69  1549,  1560. 

n.  Pasties,  §91556-1559. 

ni.  Consent,  §§1565-1589. 

IV.  Object,  §§1595-1599. 

V.  CoNsmxRjLTiON,  §§  1605-1615. 


11549.    Coatnet,  what. 


CHAPTER  L 
definition. 

1 1550.    Essential  elements  of  eontraet 


§  1649.    CONTSAOT,   WHAT.    A  contract  is  an  agreement  to  do  or  not  to  do  a 

certain  thing.  HIatory:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc. 
2-5.  Definition  of  contract. 
7.  Judgment — ^Wben  a  contract. 
8-10.  Obligation— What     is     and     on       what 
founded. 
11, 12.  When  considered  inchoate. 

13.  When  contract  exists. 

14.  Evidence— Burden  of  proof  on  plaintiff  to 

show  contract. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FBRRED  TO,  etc..  In:  Brecklnrldse  vs. 
Crocker,  78  Cal.  629,  686,  21  Pac  Rep.  179  (con- 
strued and  applied). 

For  dellDltloBB  of  contract,  aee  9  Cyc.  240- 
242,  7  Am.  &  Enff.  Encyo.  of  L.  (2  ed.)  90. 

9.  DEFINED — ^Affreomont  of  two  eompetent 
pmrtleu  about  leeral  and  competent  subject- 
matter  upon  mutual  legral  consideration  with 
mutuality  of  obllgratlon. — State  ex  rel.  Speer 
va.  Barker,  4  Kansas  879,  886,  96  Am.  Dec 
176. 

3.  As  aerreement  between  two  or  more  per- 
sons to  do  or  not  to  do  a  particular  thinff. — 
Charles  River  Bridgre  vs.  Warren  Brldsre,  36 
U.  S.  (11  Pet)  420,  672,  bk.  9  L.  ed.  773.  See 
Sturgres  vs.  Crownlnshleld,  17  U.  S.  (4  Wheat.) 
122,  197,  bk.  4  L.  ed.  629. 

4.  Am  lawful  and  volvntary  aerreement,  by 
competent  parties,  for  grood  consideration,  to 
do  or  not  to  do  a  specified  thins* — Robinson  vs. 
ICagree,  9  Cal.  81,  88,  70  Am.  Dec  638. 

B.    Valid    eontvaet    only    eon«tttnte4    where 


parties  are  capable  of  contractine:  and  giv% 
tneir  free,  mutual,  and  communicated  consent 
to  lawful  object  for  sufficient  cause  of  con- 
sideration.— Lioaiza  vs.  Superior  Court  of  San 
Francisco,  86  Cal.  11,  80,  20  Am.  St  Rep.  197, 
sub  nom.  Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9 
U  R.  A.  876. 

6.  JUDGUEBTT  IS  A  CONTRACT.— Stuart  ts. 

Lander,  16  Cal.  378,  876,  76  Ajn.  Dec  638.  Seo 
Scarborough  vs.  Dugran,  10  Cal.  806,  808. 

7.  ElfD    ABTD    OBJECT    OF    CONTRACT     la 

doiner  or  not  doing  particular  thing:  mentloned, 
— Robinson  vs.  Ma^ee,  9  <3al.  81.  83,  70  Am.  Dec 
688. 

&  OBLIOATION^Law  blnda  blm  to  per- 
form his  undertaking:,  and  this  is  obligation  of 
contract. — Sturges  vs.  Crownlnshleld,  17  U:  & 
(4  Wheat)  122,  197,  bk.  4  L.  ed.  629. 


O.  Is  fovnd  In  terma  of  agrreement  sanc- 
tioned by  moral  and  legral  principles. — Charles 
River  Bridgre  vs.  Warren  Bridgre,  86  IT.  S.  (11 
Pet)  420,  572.  bk.  9  L.  ed.  778.  See  Sturges  vs. 
Crownlnshleld,  17  U.  a  (4  Wheat)  122,  197,  bk. 
4  L.  ed.  o29. 

10b  Practical  rcanlt  la  only  end  aimed  at  by 
parties,  and  obligation  of  contract  is  valid 
bindingr  elements  that  secure  this  practical 
consummation. — Robinson  vs.  Magree,  ^  CaL  81. 
83,  70  Am.  Dec  638. 

11.  CONTRACT  'WHEN  UlfrP  AND  IJEBFT 
UNCERTAIN  IN  ONE  PARTICULAR,  whole  is 
regrarded  a«  only  inchoate,  a«  parties  are  not  ad 


TH.I,ch«I.] 


CONTRACTS—BSSISNTIAI*    BUSMBNTS     OF. 
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Idem.— Brecklnridffe  ▼■.  Crocker,  78  Cat  529, 
537,  21  Pac  Hep.  179.  See  Meuz  vs.  Hogue,  91 
Oil.  442,  448,  27  Pac.  Rep.  744;  First  Nat  Bank 
Qnlncy  vs.  Hall,  101  U.  a  48,  49,  bk.  26  Jm  ed. 
t21 

U.  COIVTRACT  DRAWN  UP  which  xnisht 
have  acquired  force  of  written  contract  had  it 
been  siffned  and  delivered,  but  without  sisrna- 
tnre  or  delivery  is  Inchoate  and  incomplete, 
and  binds  neither  party. — Hoen  vs.  Simmons,  1 
CaL  119.  121,  52  Am.  Dec.  291. 


18.  CONTRACT  BXISTS  WUICRB  there  is 
Offer  made  by  one  party  to  supply  ffoods  to 
other  in  such  quantity  as  he  should  require, 
where  other  names  quantity  which  he  will 
take  lender  such  offer. — Keller  vs.  Ybarru,  8 
Cal.  147,  148. 

14.     BURDBN  OF  PROOF  IS  ON  PliAINTIFF 

to  show  existence  of  contract,  definite  and  cer- 
tain in  its  terms,  entered  into  between  parties. 
— Brecklnridgre  vs.  Crocker,  78  Cal.  529,  685,  21 
Pac.  Rep.  179. 


§  1650.    ESSENTIAL  ELEMENTS  OF  OONTBACT. 

istence  of  a  contract  that  there  should  be: 

1.  Parties  capable  of  contracting; 

2.  Their  consent; 

3.  A  lawful  object;  and, 

4.  A  sufScient  cause  or  consideration. 


It  is  essential  to  the  ex- 


History:     Enacted  March  21,  1872. 


1. 
2. 

8-7. 
8. 
9. 

10-14. 
15-18. 

19-21. 

22,23. 

^. 

25,26.' 

27. 

28-30. 

31, 32. 

33. 

34. 

35. 

36. 


Applied,  cited,  construed,  referred  to,  ete. 

Parties — Necessity  of. 

Same— Competency  of. 

Same — Same— Finding  as  to  incapacity. 

Want  of  capacity— Oood  faith — ^When 
immaterial. 

Consent — Essentiality  and  natnre  of. 

Same  — ^  Variation  —  Counter  proposition, 
etc. 

Subject-matter — Certainty  as  to  required. 

Same — Misunderstanding  as  to— Effect  of. 

Consideration — ^Necessity  of  showing. 

Same — Sufficient  —  What  amounta  to  — 
Moral  obligation. 

Same — ^Promise  to  perform  legal  obliga- 
tion. 

Same — Want  of,  effect  of. 

Specific  performance — ^When  decreed. 

Evidence — ^Burden  of  proof  on  plaintiff 
to  prove  contract. 

Same — Deductions  of  witnesses  not  ad- 
missible. 

Same — ^Parol — To  explain  surrounding 
circumstances. 

Same — Same — To  show  sense  of  figures 
or  abbreviations. 


1.  APPLIBD,  CITED,  CON8TRVBD,  RB- 
VERREID  TO,  etc.,  in:  Harris  vs.  Harris,  64 
CaL  108,  110,  28  Pac.  Rep.  68  (construed  and 
applied);  Loaiza  vs.  Superior  Court  of  San 
Francisco,  86  CaL  11,  80,  20  Am.  St.  Rep.  197, 
tub  nom.  Loaiza  vs.  Levy,  24  Pac  Rep.  707,  9 
U  R.  A.  876  (construed  and  applied);  Frick  vs. 
(^ty  of  Los  Anffeles.  116  CaL  612,  616,  47  Pac 
Rep.  260  (construed  with  other  sections); 
Nevills  vs.  Moore  Min.  Co.,  135  CaL  661,  663,  67 
Pac.  Rep.  1054  (construed  and  applied);  Kyle 
▼B.  Hamilton  (C^L  Mar.  18,  1902),  68  Pac  Rep. 
484  (construed);  Jacks  vs.  Estee,  189  Cal.  607, 
tl2,  73  Pac  Rep.  247  (construed  and  applied); 
Kellogrgr  vs.  Lopez,  146  CaL  497,  499,  78  Pac 
Rep.  1056  (referred  to). 

As  to  eomieBt,  see  post  111666,  1686  and  notes. 

As  to  coBBtderatlon,  BceeMlty  of,  and  what 
watHwt— ,  see  post  H  1606,  1616  and  notes. 

Aa  to  parties,  see  post  11666  at  seq.  and 
fiotea. 


As  to  ■vbjoet-inattory  see  post  1 1 1566,  1669 
and  notes. 

As  to  tclcsimaMi  as  wrltinsa  to  oonstltiito 
eontraet  wlthia  statoto  of  fmvds»  see  mono- 
irraphlo  note  by  Irwin  Taylor,  60  Ia  R.  A.  240, 
264. 

Aa  to  unlawful  oontnctfly  see  post  H 1667. 
1676  and  notes. 

9.  PARTIBS* — Contract  mnat  ahow  who  la 
seller  and  who  is  bnyer,  and  cannot  exist  with- 
out vendor  and  purchaser. — Brecklnrldsre  vs. 
Crocker,  78  CaL  629.  636,  21  Pac  Rep.  179.  See 
Orafton  vs.  Cummlnss,  99  U.  S.  100,  106,  bk.  26 
L.  ed.  366. 

8.  Competency  of. — ^Parties  ninst  bo  compe- 
tent to  contract,  otherwise  transaction  would 
be  absolutely  void. — Harris  vs.  Harris,  64  Cal. 
108,  110,  28  Pac  Rep.  68.  See  BofrflTS  vs.  Har- 
erraves,  16  CaL  659,  660,  76  Am.  Dec  661; 
Mitchell  vs.  Hockett,  26  CaL  638.  86  Am.  Dec 
161;  Robinson  vs.  Haas,  40  CaL  474. 

4.  Most  bo  endowed  with  snch  de»ree  of 
reason  and  Judsrment  as  enables  him  to  com- 
prehend subject  of  negrotiation. — Jacks  vs. 
Estee,  189  C^L  607,  612,  73  Pac  Rep.  247.  See 
Jackson  ex  d.  Cadwell  vs.  Klnff,  4  Cow.  (N. 
T.)  207,  16  Am.  Dec  864;  Dexter  vs.  HaU,  82  U. 
&  (16  WalL)  9»  20,  bk.  21  L.  ed.  78. 

8.  Party  of  mental  eapadtyy  acting  freely 
and  voluntarily,  although  sick  with  mental  Ill- 
ness. Is  not  entirely  Incompetent  either  in  law 
or  equity  to  make  a  contract  as  fully  and 
completely  as  when  In  enjoyment  of  perfect 
health,  althougrh  such  contract  mlgrht  seem  un- 
reasonable, unjust,  or  unnatural  to  outside 
party,  as  It  is  not  a  question  of  physical  con- 
dition, of  pain  or  absence  of  pain,  or  of  long 
or  short  life,  but  one  of  mental  capacity  aiid 
free  and  untrammeled  action  of  the  mind.— 
Carty  vs.  Connolly,  91  Cal.  16,  20,  27  Pac  Rep. 
699. 

6.  Belief  czlstlnir  In  party's  mind  that  he 
is  suffering  from  mortal  illness  Is  only  inci- 
dent throwing  whatever  light  It  may  possess 
upon  true  solution  of  ultimate  facts,  the  power 
and  brightness  of  that  light  fluctuating  with 
varied  ciroumstanoos  and  surroundings  of  each 
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partlOQlar  ca8e.~Cart7  v«.  Connolly,  91  Cal.  15, 
21,  27  Pac  Rep.  599. 

7.  Title  of  owner  wtU  not  paaa  where  he  la 
incompetent  to  m^ke  contract. — Harris  va. 
Harris.  64  Cal.  108,  110,  28  Pac  Rep.  63.  See 
BoiTfirs  vs.  Harsrrave,  16  Cal.  569,  660,  76  Am. 
Dec.  661;  Mitchell  vs.  Hockett,  26  CaL  688,  85 
Am.  Dec.  161;  Robinson  vs.  Haas,  40  Cal.  474. 

8.  FiAdlJiff  mm  to  Imeaipaclty  of  party  to  un- 
derstand particular  transaction  in  question, 
necessarily  implies  incapacity  to  understand 
such  transaction  in  ireneral. — Jacks  vs.  Estee, 
139  Cal.  607.  610.  612,  78  Pac  Rep.  247. 

9.  y^ant   of  eapactty  ImTalldatlnff  eontraett 

question  of  irood  faith  on  behalf  of  plaintiff 
becomes  immaterial  in  action  to  enforce  eon* 
tract.— Jacks  vs.  Estee,  189  CaL  607,  618.  78 
Pac.  Rep.  247. 

10.  CONSENT— EsMuttal  to  existence  of 
contract,  and  must  be  communicated. — Nevills 
vs.  Moore  Mln.  Co.,  186  Cal.  661,  663.  67  Pac 
Rep.  1054.  See  Jacks  vs.  IZstea,  189  CaL  607, 
612.  78  Pac  Rep.  247. 

11.  Mumt  be   eommimteated   by   the   one   to 

the  other. — Loaiza  vs.  Superior  Court  of  San 
Francisco,  86  CaL  11,  80,  20  Am.  St.  Rep.  197, 
sub  nom.  Loaisa  vs.  Levy,  24  Pac  Rep.  707,  9 
li.  R.  A.  876. 

13.  Mnst  be  free« — ^Loaisa  vs.  Superior  Court 
of  San  Francisco,  86  CaL  11,  80,  20  Am.  St  Rep. 
197.  Mnb  TT— .  Loaisa  vs.  Levy,  24  Pac  Rep,  707, 
0  Lw  R.  A.  t7«. 

13.  Miiat  be  mntuaL — ^Loalsa  vs.  Superior 
Court  of  San  Francisco.  86  Cal.  11,  80,  20  Am. 
St.  Rep.  197.  sub  nom.  Loaiza  vs.  Levy,  24  Pac 
Rep.  707.  9  L.  R.  A.  876. 

14.  SalBclem<*y  showii  by  payment  made  by 
company  on  account  of  services  rendered  to  in- 
jured employees  pursuant  to  letter  written  by 
its  president  to  physician. — Fraser  vs.  San 
Francisco  R  Co.,  108  CaL  79,  84,  86  Pac  Rep. 
1087. 

15.  Variation. — Aeceptaaee  npoii  terms  vary* 
iBff  from  those  offered  is  rejection  of  offer. — 
Breckinridgre  vs.  Crocker.  78  CaL  529.  636,  21 
Pac.  Rep.  179.  See  Meux  vs.  Hogrue.  91  CaL 
442,  448,  27  Pac  Rep.  744;  First  Nat  Bank 
Quincy  vs.  Hall,  101  U.  &  48,  49,  bk.  26  L.  ed. 
822. 

16.  Contract  does  not  exist  where  there  is 
mere  offer  by  party  to  deliver,  which  is  varied 
or  not  accepted. — Keller  vs.  Ybarru,  8  CaL  147, 
148. 

17.  Contract  not  shown  where  minds  of 
parties  never  met  as  where  contract  Is  in 
duplicate,  but  not  signed,  and  one  party  makes 
new  proposition  as  sine  qua  non.  to  which 
other  never  assents. — Masten  vs.  Orifflnff,  88 
CaL  111,  117. 

18.  SnlBcleiit  aceepiaaeo  Is  not  shown  by  an 

order  to  agrent  for  catalogrue  groods  to  be  manu- 
factured where  the  acceptance  is  counter- 
manded before  notice  thereof  to  manufacturer, 
and  without  knowledge  that  ffoods  were  being: 
manufactured, — ^Harvey  vs.  Duffey,  99  CaL  401, 
406,  83  Pac.  Rep.  897. 

19.  SUBJECT-MATTER.  —  Certatety     as     to 

subject-matter  of  contract  must  exist — Breck- 


inridge vs.   Crocker,   78  CaL   629,  68C,   21  Pac 
Rep.  179. 

20.  Contract  must  contain  sufficient  descrip- 
tion of  thin?  sold  and  of  price  to  be  paid.— 
Breckinridgre  vs.  Crocker.  78  CaL  629,  686,  21 
Pac  Rep.  179.  See  arafton  vs.  Cummingrs,  99 
U.  &  100,  108,  bk.  26  L.  ed.  366. 

a.  Mlada  of  parties  miut  asrree  to  ajune 
snbJect-Buitter  in  same  sense;  they  must  con- 
tract ad  Idem. — Breckinridge  vs.  Crocker,  78 
CaL  629,  636.  21  Pac  Rep.  179.  See  Meux  vs. 
Hosue,  91  Cal.  442,  27  Pac  Rep.  744;  Harvey 
vs.  Duffey,  99  CaL  401,  406,  33  Pac  Rep.  8^7; 
Utley  vs.  Donaldson,  94  U.  a  29,  48,  bk.  24  L. 
od.  64. 

22.  MlsiuderataiidlBir  as  to  terms  of  con- 
tract creates  no  liability. — Breckinridgfe  vs. 
Crocker.  78  CaL  629.  636,  21  Pac.  Rep.  179.  See 
Meux  vs.  Hogrue,  91  CaL  442.  448,  27  Pac  Rep. 
744;  First  Nat.  Bank  Quincy  vs.  Hall,  101  U.  S. 
48,  49,  bk.  26  L.  ed.  822. 

2S.     MlsuBderstaadlBir  as  to   sabject-matter, 

or  any  uncertainty  In  this  particular,  renders 
contract  inchoate. — Breckinridge  vs.  Crocker, 
78  CaL  629.  636.  21  Pac  Rep.  179. 

a4»  CONSIDERATION  OF  CONTRACT  MUST 
BB  SH01¥N  and  agrreed  upon,  and  there  must 
be  no  further  act  of  discretion  shown  or  assent 
necessary  in  order  to  ascertain  amount. — Ran- 
kin vs.  Newman.  114  CaL  636.  660.  46  Pac.  Rep. 
742,  84  L.  R.  A.  266.  See  Morrison  vs.  Rosaiff- 
noL  6  CaL  66;  Vickers  vs.  Vlckers,  L.  R.  4  Bq. 
Caa  629. 

2S.  May  eonslst  exeluslvely  of  detriment  to 
promisor,  as  well  as  of  benefit  to  promisee. — 
Kyle  vs.  Hamilton  (CaL  Mar.  18.  1902),  68  Pac 
Rep.  484. 

28.  Mere  moral  obltaratlon  may  be  held  to 
constitute  sufficient  consideration  for  le^al  ob- 
ligation expressed  in  letters  written  by  master 
or  physician  requesting:  latter  to  attend  injured 
servant. — Fraser  va  San  Francisco  B.  Co.,  102 
CaL  79,  84,  36  Pac  Rep.  1037. 

27.  Promise  by  fatber  of  infant  child  to  do 
certain  thins  which  he  was  already  legally 
bound  to  do  is  without  consideration. — Swarta 
vs.  Hazlett,  8  CaL  118,  126. 

28.  Waat  of  eomslderatlon  does  not  eottatl- 
tuto  conclusive  evidence  of  fraud. — Swarta  vs. 
Hazlett,  8  CaL  118,  127. 

29.  In  circumstances  which  may  have  more 
or  less  weight  upon  mind  of  court  or  jury  In 
determlninsr  whether  contract  has  been  entered 
into  through  fraud. — Robins  vs.  Hope,  67  Cal. 
493,  499. 

80.  Is  not  elreiunstaDces  welsblas  iipos 
mind  of  court  or  Jury  where  there  is  apparent 
motive  for  making  contract — Robins  vs.  Hope, 
67  CaL  493,  499. 

81.  SPBCIFIC  PBaiFORMANCB  —  Contraet 
must  be  eomplete  and  certain  before  equity 
will  decree  specific  performance. — Breckinridgo 
vs.  Crocker,  78  CaL  629,  636,  21  Pac.  Rep.  179. 
See  Co-operative  Assoc  va  Phillips.  66  Cal.  639, 
646;  Meux  va  Hogue,  91  CaL  442.  448.  27  Pac 
Rep.  744;  Talmadge  va  Arrowhead  R.  Co.,  101 
CaL  867,  871,  36  Pac.  Rep.  1000. 

22.    Equity  will  mot  deeree  speelfle  porforvi-. 

ee  of  that  which  is  merely  basis  of  agrae* 
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ffl«nt,  and  not  aerreement  or  contract  Itself.— 
Breckinridge  Ts.  Crocker,  78  Cal.  629,  536,  21 
Pac  Rep.  179.  See  Co-operative  Assoc,  vs. 
Phillips,  66  Cal.  539,  646;  Meux  vs.  Hoffue,  91 
Ctl.  441,  448,  27  Pac  Rep.  744. 

3S.    BURDBN    OF    PROOF    ON    PI4AINTIFF 

to  make  out  clear  and  satisfactory  proof  of 
existence  of  contract  as  he  alleges  It. — Breckin- 
ridge vs.  Crocker,  78  Cal.  629,  636,  21  Pac.  Rep. 
179.  See  Maffee  vs.  McManus,  70  Cal.  553,  656, 
11  Pac.  Rep.  461;  Burnett  vs.  Kullak.  76  Cal. 
SSS,  18  Pac.  Rep.  401. 

S4.    DedvetlmiB  and  eondiuloiis  of  vrltncsscB 

from  the  words  used  not  sufflcient  to  prove 
contract. — ^Neville  vs.  Moore  Min.  Co.,  186  CaL 
m,  663.  67  Pac  Rep.  1064. 

B.    PAROL     BVIDESNCB     ADMISSIBLBS    TO 
EXPLAIN    SURROUNDING    CIRCUMSTANCBS 

and  situation,  and  relation  of  parties  at  add 


Immediately  before  execution  of  contract,  in 
order  to  connect  description  with  thing  inti- 
mated, and  identify  subject-matter,  and  to  ex- 
plain terms  and  phrases  used  in  local  or  spe- 
cial sense. — Brewer  vs.  Horst  &  Lackmund  Co., 
127  Cal.  643,  647,  60  Pac.  Rep.  418,  60  L.  R.  A. 
240.  See  Preble  vs.  Abrahams,  88  Cal.  245,  2*2 
Am.  St.  Rep.  301,  26  Pac  Rep.  99;  Towle  vs. 
Carmelo  Li.  &  C.  Co.,  99  CaL  397»  38  Pac.  Rep. 
1126. 

SS.  To  show  In  what  sense  flgrnres  or  abbre- 
Tlatloiis  were  used  and  their  meaning  may 
be  explained  as  it  was  understood  between 
parties. — Brewer  vs.  Horst  &  Lackmund  Co., 
127  Cal.  648,  647,  60  Pac.  Rep.  418,  50  L.  R.  A. 
240.  See  Callahan  vs.  Stanley,  67  Cal.  476; 
Mann  vs.  Higflrins,  83  Cal.  66,  23  Pac.  Rep.  206; 
Berry  vs.  Kowalsky,  96  CaL  184,  89  Am.  St.  Rep. 
101,  80  Pac  Rep.  208. 


CHAPTER  n. 

PARTISa 


§1556.    Who  may  contract. 

S1557.    Minors^  etc. 

§1558.    Identification  of  parties  necessary. 


S  1569.    When  contract  for  benefit  of  third  per- 
son may  be  enforced. 


§  1666.    WHO  MAY  CONTBAOT.    All  persons  are  capable  of  contracting,  except 
minorSy  persons  of  unsound  mind,  and  persons  deprived  of  civil  rights. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed — Modification  of  §  167. 

3.  Conflict  of  laws — Presumption  as  to  laws 

of  other  states. 
4-6.  Convicts — Common-law  doctrines 
7-10.  Same — Statutory  rights. 

11.  Idiots — Incompetency    of. 

12.  Same — Equivalent  to  non  compos. 
13,14.  Same^Non  compos — ^What  includes. 

15.  Same — ^Term  "unsound" — Sense  in  which 

used  by  court. 

16.  Same — Want  of    understanding — ^Parties 

to  whom  applies. 

17.  Married  women — ^Power  to  contract. 
18-20.  Municipal  corporations — ^Power     to  con- 
tract. 

21, 22.  Evidence— Intoxicated  condition  of  party. 


1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  in:  Butler  vs.  Baber,  54 
CaL  178  (construed  and  applied  with  other  seo- 
Uons). 

Am  eenatraed  of  tBfante,  see  ante  U  33*87  and 
notes. 

Am  to  eoBtmet  br  aiarTfed  women,  see  ante 
HU8.  169.  167  and  notes. 

Am  to  eontmeta  by  peraona  of  imsoimd  mlmdy 
Me  ante  n  88.  89,  40  and  notes. 

li    CONSTRUED  AS  NOT  MODIFYING  |167« 

—Butler  vs.  Baber,  64  Cal.  178. 

8.  CONFLICT  OF  LAWS.— Law  of  state  re- 
latlasr  to  caaeatUil  elemeiita  of  eontvaet  is  pre- 
sumed to  be  law  of  another  state,  in  absence 
of  evidence  to  contrary. — ^Loalsa  vs.  Superior 
Court  of  San  Francisco,  86  Cal.  11,  80,  20  Am. 
8t  Rep.  197,  snb  nom.  Loalsa  ts.  Levy,  24  Pao. 
Rep.  707.  9  L.  R.  A.  876. 
C.  C. — 80 


4.  COMMON-LAW  DOCTRINE. — Person  con- 
▼leted  of  felony  could  not  maintain  action  on 
contract. — Kenyon  vs.  Saunders,  18  R.  I.  690,  80 
Atl.  Rep.  470,  26  L.  R.  A.  232. 

8.  Person  convicted  of  felony  and  sentenced 
to  imprisonment  for  life  is  civiliter  mortuus. — 
Jackson  ex  d.  Oratz  vs.  Catlin.  2  John.  (N.  Y.) 
248,  3  Am.  Dec.  416;  Baltimore  vs.  Chester. 
68  Vt.  816.  318.  88  Am.  Rep.  677,  679. 

6.  Founded  opon  reason  that,  as  conviction 
works  forfeiture  of  ffoods  to  crown,  he  had  no 
longer  any  property  to  sue  for. — Kenyon  vs. 
Saunders,  18  R.  I.  690.  80  Atl.  Rep.  470.  26  L.  R. 
A.  232. 

7.  Under  statntes  taUnir  away  nttalnder  or 
forfeiture,  convict  has  rigrht  of  action  to  en- 
force property  risrhts. — Kenyon  vs.  Saunders. 
18  R.  L  690,  80  Atl.  Rep.  470,  26  L.  R.  A.  232. 

8»  Convict  is  neltber  elvllly  dead  nor  de- 
prived of  his  rlfflits  of  property,  and  is  en- 
titled to  enforce  such  risrhts,  when  it  is  neces- 
sary to  do  so. — Platner  vs.  Sherwood.  6  John. 
Ch.  (N.  Y.)  118;  Kenyon  vs.  Saunders,  18  R.  I. 
690,  80  Atl.  Rep.  470.  26  L.  R.  A.  232.  See 
DeL  Cannon  vs.  Windsor.  1  Houst.  143.  Fla. 
Willinerham  vs.  Kingr,  28  Fla.  478,  2  So.  Rep. 
861.  Ga.  Dade  Coal  Co.  vs.  Haslett,  83  Ga.  649. 
10  &  E.  Rep.  436. 

8.  Crlnilnal  not  deprived  of  bis  property 
rlfflits  by  statute  providing  that  "a  person  sen- 
tenced to  imprisonment  in  state  prison  for  life 
shall    thereafter    be    deemed    civilly    dead." — 

Jr  Avery  vs.  Everett,  110  N.  Y.  817.  6  Am.  St.  Rep. 
\368.  18  N.  E.  Rep.  148,  1  L.  R.  A.  264. 

10.  Contract  between  convict  and  his 
notker  empowerinff  her  to  omploy  attorney  and 
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IMiy  him  eertain  amounts  to  procure  pardon, 
or  to  have  sentence  commuted,  and  to  allow 
her  to  hold  as  collateral  security  certain  stocks 
and  securities  then  In  her  possession,  held 
valid. — Stephani  vs.  Lent.  63  N.  T.  Supp.  471,  SO 
Misc.  (N.  Y.)  846. 

Corporations. — As  to  contracts  by,   see  ant« 

1  854  note  pars.  94-118. 

11.  IDIOTS  INCAPABLB  OF  BNTBRING  IN- 
TO CONTRACT,  beinff  considered,  for  all  Intel- 
lectual  purposes,    dead. — ^Jenkins    vs.    Jenkins, 

2  Dana  (Ky.)  108,  105,  86  Am.  Dea  487. 

la.  iDsaney  e^alTaleat  to  non  compos.— 
Jacks  vs.  Estee.  189  Cal.  507,  612,  78  Pac.  Rep. 
247.     See  Ex  parte  Barnsley,  8  Atk.  172. 

18.  Nob  eompos  imclvdes  all  klada  of  men- 
tal nnsonndness  recoffnlzed  by  law. — Jacks  vs. 
Estee,  189  Cal.  507,  612,  78  Pac  Rep.  147.  See 
Ex  parte  Barnsley,  8  Atk.  172. 

14.  Extreme  cases  of  entire  want  of  under- 
standings.— Jacks  vs.  Estee.  139  Cal.  607.  611,  78 
Pac.  Rep.  247. 

16.  Term  "onaonndy''  when  used  by  court, 
must  be  supposed  to  be  used  In  some  sense  con- 
sistent with  specific  facts  found. — Jacks  vs. 
Estee,  189  Cal.  507.  612,  78  Pac  Rep.  247.  See 
Hidden  vs.  Jordan,  28  CaL  801;  Warder  vs.  Ens- 
len.  78  Cal.  291,  14  Pac.  Rep.  874;  Schulta  vs. 
McLean,  98  Cal.  829.  28  Pac  Rep.  1068. 

18.  Want  of  nnderatandinir  applies  to  all 
persons  who  are  entirely  without  capacity  of 
understanding  or  comprehending  transactions 
entered  into  by  them. — Jacks  vs.  Estee.  189 
Cal.  507.  511.  78  Pac  Rep.  247. 

latoxleated  person. — See  pars.  81,  22  this 
note. 


17.  HARRIED  ^ITOMAN  HAT  MAKES  COKT- 
TRACr  and  bind  herself  by  note  and  mort- 
gage.—BrickeU  vs.  Batchelder,  62  CaL  623,  639. 
See  Parry  vs.  Kelley,  62  CaL  884;  Wood  ▼■. 
Oxford,  62  CaL  412;  Harlow  vs.  Barlew,  68  Cal. 
*  466,  468;  Alexander  vs.  Bouton,  66  CaL  16*  18* 
20. 
See  ante  H  168,  169,  167  and  notes. 

1&  HUNICIPAIi  CORPORATIONS— AM  «<»m- 
tmets  of  must  be  entered  into  In  strict  com- 
pliance with  provision  of  their  charters. — Frlclc 
vs.  City  of  Los  Angeles,  116  CaL  618,  618,  47 
Pac  Rep.  250. 

18I.  City  ehttrt^ir  re«ntrlng  oontmet  of  city 
to  be  In  writing,  signed  by  mayor  or  somo 
other  person  authorized  thereto  in  behalf  of 
the  city,  does  not  on  that  aoeount  add  to  or 
take  from  constituents  of  valid  contract  de- 
clared by  general  law. — Frlck  vs.  City  of  Jjou 
Angeles.  116  Cal.  612,  616,  47  Pac  Rep.  260. 

20.  Does  not  eonJUct  with  general  Iniva  of 
state  concerning  manner  of  creating  contracts, 
and  is  not  void  under  art.  XI,  i  6,  of  state  con- 
stitution declaring  such  charter  '*8Ubject  to 
and  controlled  by  general  laws." — Frlck  ▼•. 
City  of  Los  Angeles,  116  CaL  612,  614.  47  Pac 
Rep.  260. 

81.  BVIDBNCBL — Party  may  skew  that  at 
time  he  entered  Into  contract  he  was  Incom- 
petent by  reason  of  intoxication. — Phelan  va. 
Gardner,  48  CaL  806.  812. 

88.  Bvidenee  of  condition  In  which  party 
was  brought  home  several  hours  after  time  ha 
entered  into  contract  may  be  admitted  sui 
throwing  some  light  upon  question  of  his  ca- 
pacity to  contract  at  time — Phelan  vs.  Gard- 
ner, 48  CaL  806,  812. 


§  1657.    MINOBSi  ETO.     Minors  and  persons  of  unsound  mind,  have  only  such 
capacity  as  is  defined  by  part  one  of  division  one  of  this  code. 

Hiatoiy:     Enacted  March  81,  1872. 


As  to  eontraets  of  Infants,  see  ante  1 1  88-87 
and  notes  and  monographic  note  18  Am.  St. 
Rep.   673-724. 

As  to  contracts  entered  Into  by  Infants  pnr- 
snant  to  statntcsy  see  monographlo  note  18  Am. 
St.  Rep.  688. 

As  to  acts  which  Infanta  would  hava  been 


eonmeiled  by  law  to  4m,  see  monographic  nota 
18  Am.  St.  Rep.   641. 

Aa  to  eontraets  for  neceaaarie%  see  ante  6  86 
and  monographic  note  18  Am.  St.  Rep.  648-661. 

As  to  trading  eontraeta  of  Infanta,  see  ante 
I  86  note  pars.  32,  84.  86,  87,  60,  62,  68,  70,  78,  75, 
76,  and  note  18  Am.  St.  Rep.  698-606. 


§  1668.  IDENTIFICATION  OF  PASTIES  NECESSARY.  It  is  essential  to  the 
validity  of  a  contract  not  only  that  the  parties  should  exist,  but  that  it  should  be 
possible  to  identify  them. 

History:     Enacted  March  21,  1872. 

1.  Parties—Neeessitj  of  naming.  tlSed  hr  telecnms  from  asent  to  his  principal 

2.  Same — Safficiency  of  identity.  statingr  offer  for  property,  answered  by  tela- 

3.  Same — Uncertainty  as  to  avoids  contract.  ffram  from  principal  to  accept  offer,  which  an- 

4.  Description  of  subject—Sufficiency  of.  swer  was  communicated  to  Intending  purchaser 

5.  Evidence — ^Parol  evidence  to  supply  name.  by  agent,  name  of  purchaser  not  appearing  In 

telesrram  to  principal,  or  answer  to  aerent.— 
Brecklnrldffo  vs.  Crooker.  78  CaL  518,  68C,  21 
Pao.  Rep.  179. 

a.  Goatraet  T«ld  for  ameertalaty  where  thare 
Is  nothing  to  show  In  Instrument  Itself,  or  In 
nature  of  transaction  In  whose  favor  aame 
was  made  or  Intended  to  oparato.«>Wob8ter  ▼» 
Bla.  S  N.  H.  640,  641. 


1.  Parties  to  eontraet  need  not  be  expressly 
aamedi  it  is  enough  if  they  appear  from  nature 
of  transaction. — Webster  vs.  Ela.  S  N.  H.  840, 
541.  See  Brown  vs.  Oilman,  IS  Masa  168;  Oreen 
vs.  Davies,  4  Bam.  ft  C.  286.  10  Bng.  C  Jj,  818; 
Chadwlck  vs.  Allen.  2  Str.  706. 

S.     Pnrehaaer  not  snlBcleBtiy  sboi 
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A,  DeaerlptloB  of  thins  sold  must  be  suf- 
flcfent  to  Identify. — Brockinridffe  vs.  Crockor, 
78  CaL  529,  535,  21  Pao.  Rep.  179.  See  Qrafton 
Ts.  Cummlnss,  99  U.  8.  100,  106,  bk.  25  L.  ed. 
ICC. 


6.  Parol  cTldence  admlaslttle  to  prove  or  to 
supply  name  of  party  omitted  from  contract, 
where  same  was  omitted  by  mistake,  or  where 
wronff  name  has  been  Inserted. — ^Brown  vs. 
Oilman,  18  Mass.  168,  161. 


§  1659.  WHEN  CONTSAOT  FOB  BENEFIT  OF  THIBD  PEBSON  MAY  BE 
EHFOBCED.  A  contract,  made  expressly  for  the  benefit  of  a  third  person,  may 
be  enforced  by  him  at  any  time  before  the  parties  thereto  rescind  it. 

History:     Enacted  March  21,  1872. 


1.  AppHed,  cited,  constmed,  referred  to,  etc 
2-5.  Construed  with  reference  to  its  applica- 
tion. 
6-10.  Constraed  with  reference  to  its  non-appli- 
cation. 
11.  Construed  as  giving  authoritj* 
1^20.  Action--When  lies. 

21.  Rule — ^IJpon  what  based. 

22.  Statute  of  frauds. 

23.  Subsisting  liability  of  debtor— Effect  of. 
24-27.  When  action  Ilea — By  assignee,  creditor, 

mortgagee,  etc 
2S,  29.  When  action  does  not  lie 

30.  Evidence — ^Burden  of  proof— On  party  to 

show  contract  made  for  his  benefit. 

31.  Same— Proof    of    incidental   benefit    not 

enough. 

32.  Beal  party  in  interest — Parol  evidence  to 

prove 

1.  APPIiIBa>,  CITED,  CONSTRUBD,  RB- 
FBRIUBD  TO,  etc.  In:  Wlckersham  vs.  Den- 
man.  68  CaL  383,  889,  9  Pac.  Rep.  723  (con- 
strued and  applied);  Chunir  Kee  vs.  Davidson. 
78  CaL  622,  626.  16  Pac  Rep.  100  (construed 
and  applied);  Thomson  vs.  Bettens,  94  Cal.  88, 
84,  29  Pac.  Rep.  886  (construed  and  applied); 
Tyler  vs.  Mayre,  96  CaL  IbQ,  168,  27  Pac.  Rep. 
160,  80  Id.  196  (construed  and  applied);  Ham- 
ilton vc  Bates  (C:aL  Dec  21,  1893),  86  Pac 
Rep.  804  (construed  and  applied);  Alvord  vs. 
Sprlns  Valley  G.  Co.,  106  Cal.  647,  658,  40  Pac 
Rep.  27  (construed  and  applied);  Hopkins  vs. 
Warner,  109  CaL  188,  186,  41  Pac  Rep.  868 
(construed  and  applied);  Buckley  vs.  Qray,  110 
Cal.  339.  346,  62  Am.  St.  Rep.  88,  42  Pac.  Rep. 
900,  81  Ifc  R.  A.  868  (construed  and  applied); 
Savings  Bank  vs.  Thornton,  112  CaL  266,  268, 
44  Pac.  Rep.  466  (construed  and  applied);  Lls- 
enby  vs.  Newton,  120  CSal.  671,  674,  66  Am.  St. 
Rep.  203.  62  Pac  Rep.  818  (construed  and  ap- 
plied); Washer  vs.  Independent  Min.  &  Dev. 
Cc,  142  CaL  702,  708,  76  Pac  Rep.  664  (con- 
strued and  applied). 

As  to  rtarlit  of  tblrd  paity  to  ■«•  upon  eon- 
tnet  made  for  lila  beneflt*  see  monographio 
note  by  Ernest  Watts,  26  U  R.  A.  267-280. 

Aa  to  promise  for  benefit  of  tblrd  person,  wsd 
tight  to  ovo  tbereoB,  see  note  8  Am.  Dec  806, 
and  monographic  notes  9  Am.  Dec  156-157;  89 
Am.  St.  Rep.  631-636;  71  Am.  St.  Rep.  176-207. 

%  CONSTRUED  AS  APPLYING  TO  ACTION 
RT  MORTGAGEE  against  grantee  of  mort- 
gager, where  It  is  expressly  shown  that  gran- 
tee assumed  debt. — Thomson  vs.  Bettens,  94 
CaL  82.  84,  29  Pac  Rep.  336.  See  Blddel  vs. 
Brlzsolara,  64  Cal.  864,  868,  SO  Pac  Rep.  609. 

S.  Agreement  between  partlea  npon  svf- 
Selent  consideration  that  one  should  pay  third 


party  for  his  services. — Tyler  vs.  May  re,  96  CaL 

160,  168,  27  Pac  Rep.  160,  80  Id.  196. 

4.  Wbero  eontraet  made  In  ezprese  terms 
for  beneflt  of  tblrd  party,  thereby  becoming 
real  party  in  interest — Buckley  vs.  Gray,  110 
CaL  889,  847.  62  Am.  St.  Rep.  88,  41  Pac  Rep. 
900,  81  L.  R.  A.  862. 

8.  Wbere  grantor  allowa  action  to  be  pre- 
sented In  bis  name  for  exclusive  benefit  of 
grantee  as  showing  implied  promise  to  pay 
consideration  to  such  action. — ^Wlckersham  vs. 
Denman,  68  CaL  883,  889,  9  Pac.  Rep.  728. 

6.  CONSTRUED  AS  NOT  APPLYING  TO 
AGRESEHENT  made  by  two  persons  for  suf- 
ficient consideration  to  do  some  act  which  will 
merely  incidentally  result  In  beneflt  for 
stranger. — Chung  Kee  vs.  Davidson,  78  CaL  622, 
626,  16  Pac  Rep.  100.  See  Lake  Ontario  &  R. 
Co.  vs.  Curtlss,  80  N.  Y.  220,  212. 

7.  CONSTRUED)  AS  NOT  APPLYING  TO 
CASE  OF  ASSIGNMENT  where  assignee  be- 
comes impliedly  bound  to  protect  assignor 
against  demands  of  vendor  under  contract. — 
Llsenby  vs.  Newton,  120  CaL  671,  674,  66  Am. 
St.  Rep.  208,  62  Pac  Rep.  813.  See  Cutting 
Packing  Co.  vs.  Packers'  Exch.,  86  CaL  674,  21 
Am.  St.  Rep.  68,  25  Pac  Rep.  52,  10  K  R.  A.  869. 

See  par.  24  this  note. 

8.  In  ease  of  nn  Implied  contract. — Hamilton 
vs.  Bates  (CaL  Dec  21,  1898),  85  Pac  Rep.  804. 

8.  Ualeas  obllpratlon  springs  from  contract 
expressly  made  for  plaintiff's  benefit. — Llsenby 
vs.  Newton.  120  CaL  571,  674,  66  Am.  St.  Rep. 
108,  62  Pac  Rep.  818. 

10.  Wbere  tbe  beneflt  remalna  purely  am- 
bulatory and  is  mere  possibility,  and  which 
creates  no  vested  right  in  plaintiff,  and  cre- 
ated no  privity  of  contract,  and  was  so  far  as 
non-performance  is  concerned,  damnum  absque 
injuria. — Buckley  vs.  Qray,  110  CaL  389,  847, 
62  Am.  St.  Rep.  88,  42  Pac  Rep.  900,  81  L.  R.  A. 
861. 

11.  CONSTRUED  AS  ONLY  AUTHORIZING 
PARTY  TO  SUE  when  contract  is  expressly 
made  for  his  beneflt — ^Hamilton  vs.  Bates  (CaL 
Dec  11,  1893),  36  Pac  Rep.  804. 

12.  ACTION  WILL  LIE  ON  PROMISE  made 
by  defendant  upon  valid  consideration  to  third 
party  for  beneflt  of  plaintiff,  although  he  was 
not  privy  to  consideration. — ^Arnold  vs.  Ly- 
man, 17  Mass.  400,  9  Am.  Dec  164.  See  Flint 
vs.  Cadenasso,  64  CaL  88,  86,  28  Pac  Rep.  62. 
Conn.  Crocker  vs.  Htgglns,  7  Conn.  842,  847. 
B^an.  Anthony  vs.  Herman,  14  Kan.  494,  497. 
Mass.  Hall  vs.  Marston,  17  Mass.  676;  Cabot 
vs.  Hasklns,  20  Mass.  8  (Pick.)  83,  91;  Carnegie 
vs.   Morrison,   48  Mass.    (8   Met)    881;   Brewer 
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V8.  Dyer,  61  Mass.  (7  Gush.)  337.  Mo.  Robblns 
vs.  Ayres,  10  Mo.  638,  47  Am.  Dec.  125.  N.  J. 
Joslln  vs.  New  Jersey  C.  8.  Co.,  36  N.  J.  L. 
(7  Vr.)  141.  N.  Y.  Farley  vs.  Cleveland,  4  Cow. 
432,  15  Am.  Dec,  887;  Cleveland  vs.  Farley,  9 
Cow.  639;  Barker  vs.  Bucklin,  2  Den.  45,  43  Am. 
Dec.  726;  Delaware  &  H.  C.  Co.  vs.  Westchester 
Bank,  4  Den.  97;  Schermerhorn  vs.  Vanderhey- 
den.  1  John.  139,  140,  8  Am.  Dec.  304;  Gold  vs. 
Phillips,  10  John.  412;  Shear  vs.  Mallory,  IS 
John.  496;  Cumberland  vs.  Codringrton,  3  John. 
Ch.  229,  254;  Dolph  vs.  White,  12  N.  Y.  296; 
Lawrence  vs.  Fox,  20  N.  Y.  268.  Bii«.  Marchinsr- 
ton  vs.  Vernon,  1  Bos.  &  P.  101;  PIggott  vs. 
Thompson,  3  Bos.  &  P.  149;  Martyn  vs.  Hind, 
Cowp.  443;  Carnegie  vs.  Waugh,  2  Dowl.  &  R. 
277,  16  Eng.  C.  L.  86. 

13.  Contra t  Mellen  vs.  Whipple,  67  Mass. 
(1  Gray)   317. 

14.  When  contract  made  expressly  for  ben- 
efit of  third  party. — Chung  Kee  vs.  Davidson, 
73  Cal.  522.  625,  16  Pac.  Rep.  100. 

15.  Although  party  for  whose  benefit  it  Is 
made  was  not  made  cognizant  of  it  when  en- 
tered into,  if  adopted  by  him  without  con- 
sideration passing  from  himself  to  the  prom- 
isor.— ^Malone  vs.  Crescent  City  M.  &  T.  Co., 
77  Cal.  38,  44,  18  Pac.  Rep.  868.  See  McLaren 
vs.  Hutchinson,  22  Cal.  187,  190,  83  Am.  Dec.  69; 
Sacramento  L.  Co.  vs.  Wagner,  67  Cal.  293,  296, 
7  Pac.  Rep.  705;  Kollock  vs.  Parcher,  62  Wis. 
893,  399,  9  N.  W.  Rep.  67. 

16.  Although  action  might  be  brought  by 
one  to  whom  promise  was  made. — ^Malone  vs. 
Crescent  City  M.  &  T.  Co..  77  Cal.  38,  44,  18 
Pac.  Rep.  858.  See  Mason  vs.  Hall,  30  Ala. 
601. 

17.  Although  contract  Is  verbal. — Barker  vs. 
Bradley,  42  N.  Y.  316,  317,  1  Am.  Rep.  521.  See 
Bobbins  vs.  Ayres,  10  Mo.  538,  641,  47  Am.  Dec 
125;  and  par.  22  this  note. 

18.  Before  contract  rescinded. — Washer  vs. 
Independent  Min.  &  Dev.  Co.,  142  Cal.  702,  708, 
76  Pac.  Rep.  654. 

10.  DlstlnsuislilmKt  Ward  vs.  De  Oca,  120 
Cal.  102,  104,  62  Pac.  Rep.  130. 

ao.  By  reason  of  party's  assent  to  agree- 
ment.— McLaren  vs.  Hutchinson,  22  Cal.  187, 
190,  83  Am.  Deo.  69;  Heaton  vs.  Angler,  7  N.  H. 
397,  28  Am.  Dec.  868. 

21.  RULB  DOBS  NOT  RBST  UPON  GROUND 

of  any  actual  or  supposed  relationship  be- 
tween parties,  but  upon  broad  and  more  satis- 
factory basis  that  law  operating  upon  acts  of 
parties,  creates  duty,  establishes  privity,  and 
implies  promise  and  obligation  on  which  action 
is  founded. — Washer  vs.  Independent  Min.  & 
Dev.  Co.,  142  Cal.  702,  708,  709,  76  Pac.  Rep.  654. 

22.  STATUTB  OF  FRAUDS  DOBS  NOT  AP- 
PLY to  contract  made  for  benefit  of  third 
party. — McLaren  vs.  Hutchinson,  22  Cal.  187, 
190.  83  Am.  Dec.  69;  Heaton  vs.  Angler,  T  N. 
H.  397,  28  Am.  Dec.  858. 

See  par.  17  this  note. 

23.  SUBSISTING    LIABILITY    OF    DBBTOR 

is  no  objection  to  recovery  in  any  case  founded 
upon  new  and  original  consideration  of  benefit 
to  defendant  or  harm  to  plaintiff  moving  to 
party  making  promise  either  from  plaintiff  or 


original  debtor. — McLaren  vs.  Hutchinson,  22 
Cal.  187,  190,  83  Am.  Dec  69;  Farley  vs.  Cleve- 
land, 4  Cow.  (N.  Y.)  432,  15  Am.  Dec.  387. 

24.  A8SIGNBB  OF  JUDGMENT  may  sue  In 

assignor's    name    for    account    of    proceeds    ot 
sale   of  property   on   mesne   process. — Jackson 
vs.  Smith,  52  N.  H.  9,  11. 
See  par.  7  this  note. 

25.  By  creditor  to  enforce  obligations  or  se- 
curities given  by  his  debtor  to  one  who  has 
become  surety  for  such  debtor  for  payment  of 
debt,  maintainable  on  equitable  principles  in- 
dependent of  code. — Hopkins  vs.  Warner,  10 » 
Cal.  133.  136,  41  Pac.  Rep.  868. 

20.  By  mortsasee  to  enforce  contract  con- 
tained in  deed  from  mortgagor  as  against 
grantee  who  is  estopped  by  recitals  showing^ 
indebtedness. — Alvord  vs.  Spring  Valley  G.  Co., 
106  Cal.  547,  553,  40  Pac.  Rep.  27. 

See  par.  2  this  note. 

27.  THIRD  PARTY  MAY  MAINTAIN  A<^ 
TION  WHBRB,  UNDER  CONTRACT  between 
two  parties,  assets  have  come  to  promisor's 
hands  or  under  his  control  which  in  equity 
belonged  to  such  third  party,  suit  beingr 
founded  rather  upon  implied  undertaking  of 
law  arising  from  possession  of  assets  than  on 
express  promise. — Chung  Kee  vs.  Davidson. 
102  Cal.  188,  196,  36  Pac.  Rep.  519.  See  Second 
Nat.  Bank  vs.  Grand  Lodge,  98  U.  S.  123,  bk.  25 
Lb  ed.  76. 

28.  WHBRB  DEFENDANT  PURCHASBD 
TRACT  OF  LAND  and  as  part  of  consideration 
agreed  to  pay  certain  debts,  and  neither  plain- 
tiff nor  any  of  persons  to  whom  debts  were 
owing  were  parties  to  agreement,  and  their 
assent  was  not  shown,  and  there  was  no  at- 
tempt to  connect  them  with  transaction  prior 
to  commencement  of  action,  it  was  held  he 
could  not  recover,  as  there  was  no  privity  be- 
tween parties  and  his  position  was  that  of 
stranger  to  agreement. — McLaren  vs.  Hutchin- 
son, 18  Cal.  80.  82. 

29.  DOCTRINE  LAID  DOWN  IN  McLARBN 
VS.  HUTCHINSON,  supra,  was  commented  up- 
on in  Lewis  vs.  Covillaud,  21  Cal.  179.  190,  but 
not  expressly  overruled  by  court  in  that  case, 
as  assignment  of  cause  of  action  enabled 
plaintifC  to  sue  as  assignee,  and  it  was  there- 
fore unnecessary  to  pass  upon  exact  point  in 
that  case. — Lewis  vs.  Covillaud,  21  Cal.  179, 
190. 

See  pars.  2-11,  14-16,  18,  20,  21. 

80.  BURDEN    OF    PROOF    ON    PLAINTIFF 

to  show  that  contract  was  in  fact  made  for 
his  benefit  within  rule  laid  down  by  code. — 
Thomson  vs.  Bettens,  94  Cal.  82,  84,  29  Pac. 
Rep.  836. 

81.  Mere  proof  tbat  contract  may  IdcI- 
demtnlly  benefit  third  party  is  not  sufficient  to 
give  him  right  of  action. — Chung  Kee  vs. 
Davidson,  78  Cal.  622,  626,  16  Pac.  Rep.  100; 
Savings  Bank  vs.  Thornton,  112  CaL  265,  258, 
44  Pac.  Rep.  466. 

82.  REAL  PARTY  IN  INTEREST  MAY  BB 
PROVED  BY  PAROL  EVIDENCE. — Burrows 
vs.  Turner,  S4  Wend.  (N.  Y.)  S76,  86  Am.  Dec. 
62S. 
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CHAPTER   m. 

CONSENT. 


11565.  Essentials  of  consent  §1579. 

51566.  Consent,   when  voidable.  S 1580. 

5 1567.  Apparent  consent,  when  not  free.  §  1581. 
{1568.  When  deemed  to  have  been  obtained  by      §  1582. 

fraud,  etc. 

11569.  Duress,  what  §1583. 

il570.  Menace^  what  §1584. 

{1571.  Frau<L  actual  or  eonstmetiveii 

il572.  Actual  fraud,  what  §1585. 

11573.  Constructive  fraud.  §1588. 

i  1574.  Actual  fraud  a  question  of  fact  §  1587. 

i  1575.  Undue  influence,  what  §  1588. 

{1576.  Mistake,  what 

il577.  Mistake  of  faet  §1589. 

11578.  Mistake  of  law. 


Mistake  of  foreign  laws* 

Mutuality  of  consent. 

Communication  of  consent. 

Mode  of  communicating  acceptance  of 
proposal. 

When  communication  deemed  complete. 

Acceptance  by  performance  of  condi- 
tions. 

Acceptance  must  be  absolute. 

Bevocation  of  proposaL 

Bevocation,  how  made. 

Batification  of  contract,  void  for  want 
of  consent. 

Assumption  of  obligation  by  acceptance 
of  benefits. 


§  1565.    ESSENTIALS  OF  CONSENT.    The  consent  of  the  parties  to  a  contract 
must  be: 

1.  Free; 

2.  Mutual;  and, 

3.  Communicated  by  each  to  the  other. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-4.  Construed  with  reference  to  its  applica- 
tion,  nature,   etc. 
5-9.  Consent — Necessity  of  free  consent. 
10-14.  Same — What  amounts  to. 

15.  Same — Nudum  pactum  exists  without. 

16.  Question  for  court. 

17.  Evidence — Burden  of  proof  on  plaintiff. 

18.  Sufficiency — Deductions    and    conclusions 

not  enough. 

"L  APPLIED,  CITED,  CONSTRUED,  RE-* 
FBRRED  TO,  etc.,  In:  Colton  vs.  Stanford,  82 
Cal.  351,  398,  16  Am.  St.  Rep.  137,  23  Pac.  Rep. 
16  (construed  and  applied  with  other  sections) ; 
Loaiza  vs.  Superior  Court  of  San  Francisco,  85 
CaL  11.  30,  20  Am.  St.  Rep.  197,  sub  nom.  Loaiza 
▼8*  Levy.  24  Pac.  Rep.  707,  9  L.  R.  A.  876  (con- 
strued and  applied  with  other  sections);  Les- 
xynaky  vs.  Meyer  (Cal.  June  30.  1898),  53  Pac 
Rep.  703  (construed  and  applied);  Pacific  Pine 
L  Co.  vs.  Western  Union  Tel.  Co..  123  Cal.  428, 
421,  56  Pac.  Rep.  103  (referred  to);  London  & 
&  F.  Bank  vs.  Parrott,  125  Cal.  472,  481,  73  Am. 
8t  Rep.  64,  68  Pac.  Rep.  164  (construed  and 
applied);  Nevills  vs.  Moore  Min.  Co.,  135  CaL 
561,  663,  67  Pac.  Rep.  1064  (construed  and  ap- 
plied with  91550);  Jacks  vs.  Estee,  139  Cal.  607, 
512.  73  Pac.  Rep.  247  (construed  and  applied 
▼1th  51550);  Niles  vs.  Hancock,  140  Cal.  157. 
162,  73  Pac.  Rep.  840   (construed  and  applied). 

As  to  acceptance  of  proposal  comaammatlmip 
tkc  contract,  see  note  21  Am.  Dec.  805. 

A*  to  eominiuilcatloB  of  conaenty  see  98  1681, 
1582  and  notes. 

Am  to  effect  of  vncertalDtr  1a  any  particular. 
Bee  note  32  Am.  Rep.  61. 

As  to  meeting  of  minda  and  acceptance,  see 
monographic  note  by  Robert  Desty,  3  L.  R.  A. 
94. 

As  to  mode  of  commvnlcatlns  consent,  see 
post  9  1582  and  note. 


Aa  to  mntnalltr  of  acceptance,  see  post  1 1580 
and  note:  also  note  7  Am.  Dec.  492. 

As  to  necessity  of  acceptance  In  accordance 
'vrith.  terms  of  offer,  see  note  82  Am.  Rep.  61. 

As  to  necessity  of  acceptance  wltbln  a  rea- 
sonable time,  see  note  82  Am.  Rep.  62. 

As  to  snillclency  of  contract  by  offer  and  ac- 
ceptance vrltbont  execution  of  contemplated 
formal  asveement,  see  monogrraphic  note  by 
H.  P.  Farnham,  29  L.  R.  A  431-437. 

2.  CONSTRUED  AS  HAVING  NO  APPLICA- 
TION to  contract  by  which  one  party  makes 
absolute  guarantee  to  another  of  debt  or  de- 
fault of  third  party. — London  &  S.  F.  Bank  vs. 
Parrott,  125  Cal.  472.  481,  78  Am.  St  Rep.  64, 
68  Pac.  Rep.  164. 

5.  CONSTRUED  IVITH  OTHER  SECTIONS 
OF  CODE  AS  BEING  CLEAR  AND  UNAMBIG- 
UOUS in  its  lang:uage. — Colton  vs.  Stanford,  82 
Cal.  351,  899,  16  Am.  St.  Rep.  137,  23  Pac  Rep. 
16. 

4.  CONSTRUED  WITH  OTHER  SECTIONS 
OF  CODE  AS  ESTABLISHING  RULE  that  con- 
tract cannot  be  rescinded  where  it  appears  that 
consent  would  have  been  grlven  and  contract 
entered  into  notwithstanding:  duress,  menace, 
fraud,  undue  Influence,  or  mistake. — Colton  vs. 
Stanford.  82  Cal.  351,  367,  899,  16  Am.  St  Rep. 
137,  23  Pac.  Rep.  16. 

As  to  wbere  consent  obtained  by  fraud,  etc., 
see  post  S9  1668-1575. 

B.     FREE      CONSENT     IS     NECESSARY     to 

validity  of  contract. — Loaiza  vs.  Superior  Court 
of  San  Francisco,  86  Cal.  11,  80,  20  Am.  St.  Rep. 
197,  sub  nom.  Loaiza  vs.  Levy,  24  Pac.  Rep.  707, 
9  L.  R.  A.  376;  Morrill  vs.  Nig:htlng:ale,  93  Cal. 
462,  455,  27  Am.  St  Rep.  207,  28  Pac.  Rep.  1068. 

6.  Is  very  essence  of  contract. — Baker  vs. 
Morton,  79  U.  S.  (12  Wall.)  160.  bk.  20  L.  ed. 
262.     See  Watkins  vs.  Baird,  6  Mass.  606.  611, 
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4  Am.  Dec.  170;  Rlohardson  vs.  Duncan.  S  N. 
H.  508. 

7.  BTeiT  leyal  ooatraet  ntmrnt  be  met  of  vb- 
AentaMdlniTy  which  parties  are  incapable  of 
usinsT  who  are  under  restraint  and  terror;  and 
therefore  law  requires  free  assent  of  parties 
as  essential  to  every  contract,  and  that  they 
be  not  under  any  force  or  violence. — Brown  vs. 
Peck.  2  Wis.  261.  277. 

8.  When  not  free  entitles  parties  to  rescind 
contract. — Loaisa  vs.  Superior  Court  of  San 
Francisco,  86  CaL  11,  80.  20  Am.  St.  Rep.  197, 
sub  nom.  Loaiza  vs.  Levy,  24  Pae.  Rep.  707,  9 
L.  R.  A«  876. 

As  to  resclssioB  of  eontraety  see  post  i  1689 
and  note. 

9.  Contract  obtained  froai  party  wblle  be  Is 

In  state  of  intoxication  cannot  be  said  to  be 
obtained  of  his  free  will,  and  may  be  set  aside, 
even  though  intoxication  is  not  caused  by  other 
party  to  contract. — Wiffsrles worth  vs.  Steers, 
1  Hen.  A  M.  (Va.)  70,  8  Am.  Dec.  602. 

10.  CONSB3NT  IN  LAW  Is  more  than  mere 
formal  acting  of  mind. — Butler  vs.  Collins.  12 
Cal.  467,  468.  See  Badgrer  vs.  Phinney.  16  Mass. 
869,  864.  8  Am.  Dec  106;  Baker  vs.  Fales,  16 
Mass.  147,  160. 

11.  Is  act  vnelovded  by  fraud,  duress,  or, 
sometimes,  even  mistake.-^Butler  vs.  Collins. 
12  Cal.  467,  468.  See  Badgrer  vs.  Phinney,  16 
Mass.  869,  864;  Baker  vs.  Fales,  16  Mass.  147, 
160. 


13.  Minds  m«st  nneet  In  order  to  constitute 
consent. — Loaiza  vs.  Superior  Court  of  San 
Francisco,  86  Cal.  11,  81,  20  Am.  St.  Rep.  197, 
sub  nom.  Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9 


L.  R.  A.  876.  See  Paciflo  Pine  L.  Co.  vs.  West- 
em  Union  TeL  Co.,  128  CaL  428,  431,  66  Pao. 
Rep.  108. 

13.  Secret  Intentloo  is  not  alone  sufficient.—- 
Heubach  vs.  Mollmann.  2  Duer  (N.  Y.)  227.  267* 

14.  CONSBNT    TO    AGRBBHBNT    TO    PAY 
PARTNBR     SALARY     or     compensation      for 
services  rendered,  in  addition  to  his  share  or 
partnership  profits,  is  not  shown  by  his  state- 
ment that  he  had  asrreement  with  reference 
for    compensation,    as    such    statements     are 
merely  his  conclusions;  and  in  absence  of  anjr 
lansruaffe  or  words  used  by  any  of  partners  in 
presence  and  hearing  of  others,  that  he  would 
not  undertake   work   without   additional   pay» 
and  their  assent  thereto,  no  express  contract 
can  be  proved. — ^Neville  vs.  Moore  Min.  Co.,  18& 
Cal.  661,  668,  67  Pao.  Rep.  1064. 

18.  NndiuB  pactum  exists  vrbere  there  is  no 
promise  on  part  of  one  party,  as  consideration 
for  promise  of  other,  or  any  money  paid  or 
other  valuable  consideration  sriven. — Burnet 
vs.  Bisco,  4  John.   (N.  Y.)   236,  236. 

IS.     COURT  MUST  DBTBRMINES  aUBSTIOlT 

whether  or  not  writing  constitutes  an  ag^ree- 
ment  between  parties. — Niles  vs.  Hancock.  140 
Cal.  167,  168,  78  Pac.  Rep.  840.  See  Wristen 
vs.  Bowles.  82  Cal.  84,  87,  22  Pac.  Rep.  1136. 

17.  B3TIDBNCB — Burden  of  proof  Is  on 
plalntllE  to  show  contract. — ^Niles  vs.  Hancock, 
140  Cal.  167,  162,  78  Paa  Rep.  840. 

18.  Sometblnir  more  tban  mere  dednetloiui  or 
conclnslons  of  vvltaeeacs  from  words  used  by 
parties  at  time,  must  be  shown. — Nevills  vs. 
Moore  Min.  Co.,  136  CaL  661.  568,  67  Paa  Rep. 
1064. 


§  1666.  CONSENT,  WH£N  VOIDABLE.  A  consent  which  is  not  free  is  never* 
theless  not  absolutely  void,  but  may  be  rescinded  by  the  parties,  in  the  manner  pre- 
scribed by  the  chapter  on  rescission. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Construed  with  reference  to  its  effect! 

3.  Consent — When  not  free. 
4*9.  Effect  upon  contract. 

10,11.  Compromise — ^Effect  of. 

12.  Rescission — ^Extent  of  rule  as  to. 
IS.  Same — Must  be  prompL 

1.  APPI.IBD,  CITED,  CONSTRUESD,  RB- 
FKRRED  TO,  etc..  in:  Fish  vs.. Benson,  71  Cal. 
428,  440,  12  Pac.  Rep.  464  (construed  and  ap- 
plied with  other  sections);  Colton  vs.  Stanford, 
82  Cal.  861,  899,  16  Am.  St.  Rep.  187,  23  Pac 
Rep.  16  (construed  and  applied  with  other  sec- 
tions); Loaiza  vs.  Superior  Court  of  San  Fran- 
cisco, 86  Cal.  11,  30,  20  Am.  St.  Rep.  197,  sub 
nom.  Lfoaiza  vs.  Levy,  24  Pac.  Rep.  707,  9  L.  R. 
A.  376  (construed  and  applied  with  other  sec- 
tions); De  Pedrorena  vs.  Hotchkiss,  96  Cal. 
636,  God,  30  Pac.  Rep.  787  (cited);  Bancroft  vs. 
Bancroft  (Cal.  May  8,  1896),  40  Pac.  Rep.  488 
(cited);  Bancroft  vs.  Bancroft,  110  Cal.  374,  879, 
42  Pac  Rep.  896  (construed  and  applied  with 
§1691);  Westerfeld  vs.  New  York  L.  Ins.  Co., 
129  Cal.  68.  82.  84,  86.  68  Pac  Rep.  92.  61  Id. 
667  (construed  and  applied  with  other  sec- 
tions);  Kyle  vs.  Hamilton  (Cal.  Mar.  18,  1902), 
68  Pac.  Rep.  484  (construed  with  9  1678). 


As  to  reeel«eloii  of  eontraet,  see  post  §i  1688- 
1691  and  notes. 

2.  CONSTRUBD  WITH  OTHER  SEOTIOIV8 
OF  CODE  as  clear  and  unamblgruous  in  its  Ian- 
gruage,  and  as  establishing^  rule  beyond  all  con- 
troversy  that  contract  cannot  be  rescinded 
when  it  appears  that  consent  would  have  been 
given,  and  contract  entered  into  notwlthstand- 
infiT  duress,  menace,  fraud,  undue  influence  or 
mistake. — Colton  vs.  Stanford,  82  CaL  861,  899, 
16  Am.  St.  Rep.  137,  28  Pac  Rep.  16. 

S.  CONSBNT  IS  NOT  FREE  WHEN  OB* 
TAINED  THROUGH  FRAUD,  undue  Influence, 
or  mistake. — Loaiza  vs.  Superior  Court  of  San 
Francisco,  86  CaL  11,  20.  SO  Am.  St.  Rep.  197, 
sub  nom.  Loaiza  vs.  Levy,  24  Pac  Rep.  707,  • 
L.  R.  A.  876. 

4.  A  CONTRACT  OBTAIVTED  THROUGH 
FRAUD  OR  DURESS  Is  only  voidable. — ^Deputy 
vs.  Stapleford,  19  CaL  808,  806;  Bancroft  tsl 
Bancroft,  110  CaL  874,  879,  42  Pac  Rep.  S96; 
Westerfeld  vs.  New  York  L.  Ins.  Co..  129  CaL 
68,  82,  68  Pac  Rep.  92,  61  Id.  667. 

B.     Voidable  where  parties  are  eon&petcat  to 

contract. — Fish  vs.  Benson,  71  CaL  428.  440,  IS 
Pac.  Rep.  464. 
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C  EBtltlcs  partlMi  to  rcsdmA  same. — ^Loalxa 
n.  Saperior  Court  of  San  Francisco,  86  CaL 
11,  30,  SO  Am.  St.  Rep.  197,  sub  nom.  Loalza  vs. 
Levy,  U  Pae.  Rep.  707.  9  U  R.  A.  876;  Do 
Pedrorena  va.  Hotchklss,  98  Cal.  688.  889,  80 
Pic.  Rep.  787. 

7.  Is  s«od  viittl  rescinded. — La  Marche  vs. 
New  York  L.  Ina.  Co..  126  CaL  498,  604,  68 
Fu.  Rep.  1068. 

8L  May  be  reeetaded  by  parties  In  manner 
prescribed  by  this  section. — Bancroft  vs.  Ban- 
croft, 110  Cal.  874.  879,  42  Pac.  Rep.  896;  West- 
crfeld  Ts.  New  York  Lu  Ins.  Co.,  129  Cal.  68, 
IS.  68  Pac  Rep.  92,  61  Id.  667. 

9l    Regarded  an  determlnlBc  ri«bts  of  parties 

tn  abftence  of  evidence  of  rescission. — Kyle  vs. 
HamDton  (Cal.  Mar.  18,  1902),  68  Pac.  Rep.  484. 

It,  COMFROMISB  IS  CONTRAOT  UNTIIi 
RBSCllfDBO»  and  not  havinff  been  rescinded 
when  suit  is  brought,  it  is  bar  to  action,  not 
removed  by  subsequent  verdict  of  Jury  or  Judgr- 
men  of  court. — Westerfeld  vs.  New  York  L.  Ins. 
Co.,  129  Cal.  68,  86,  66  Pac.  Rep.  92,  61  Id.  667. 
See  Doblnson  va  McDonald,  tf2  CaL  88,  27  Pac 
Rep.  1098;  Jursens  vs.  New  York  L.  Ins.  Co., 


114  CaL  161,  46  Pac  Rep.  1064,  46  Id.  886;  Kelly 
vs.  Owens,  120  CaL  602,  47  Pac.  Rep.  869,  62 
Id.  797;  Hill  va  Den,  181  CaL  48,  68  Pac.  Rep. 
648. 

11.  Makes  bladlas  ooatraet  until  rescinded. 
— ^Westerfeld  vs.  New  York  I*  Ina  Co.,  129 
CaL  68,  84,  68  Pac.  Rep.  92,  61  Id.  667.  See 
Morrison  va  Lods,  89  Cal.  881;  Bohall  va  Dil- 
ler,  41  CaL  682;  Herman  vs.  Haffenesrsrer,  54 
Cal.  161;  Wainwrifffat  va  Weske,  82  CaL  193, 
28  Pac.  Rep.   12. 

13.  THB  RULES  RXSaUIRING  PARTY  AG- 
GRIESTBD  TO  RBSCIKD  CONTRACT  and  g:iv- 
IniT  action  for  damasres  where  he  has  no  knowl- 
edge of  facts  constituting:  fraud  not  extended 
to  other  cases  to  which  it  has  no  application, 
and  provisions  of  code  all  construed  togretber 
do  not  changre  law  on  subject. — Bancroft  vs. 
Bancroft,  110  CaL  874,  879,  42  Pac.  Rep.  896. 

See  post  19  1688-1691  and  notes. 

11.  Party  claiming  to  be  anrleved  must 
promptly  rescind  or  offer  to  rescind  so  as  to 
put  other  party  tn  statu  quo. — Bancroft  vs. 
Bancroft,  110  Cal.  874,  879,  42  Pac  Rep.  896. 

See  post  ii  1688-1691  and  notea 


§1567.    APPABENT  CONSENT,  WHEN   NOT   FREE. 

is  not  real  or  free  when  obtained  through: 

1.  Duress; 

2.  Menace; 

3.  Fraud; 

4.  Undue  influence;  or, 

5.  Mistake.  History;     Enacted  March  21,  1872. 


An  apparent  consent 


1.  Applied,  cited,  eonstrued,  referred  to,  etc. 
2,3.  Constmed  with  other  sections  as  to  its  ef- 
fect. 
4.  Explanation — S  1578  considered  as  explain- 
ing. 
5,6.  Consent — ^When  not  free — Test  of. 
7,8w  Evidence — Burden    of    proof       on     party 
affirming. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Fish  Y8.  Benson,  71  Cal. 
428,  440,  12  Pac  Rep.  464  (construed  and  ap- 
plied with  other  sections) ;  Colton  vs.  Stanford, 
82  Cal.  351,  899,  16  Am.  St.  Rep.  187,  23  Pac. 
Rep.  16  (construed  and  applied  with  other  sec- 
tions); Loaiza  vs.  Superior  Court  of  San  Fran- 
cisco, 85  Cal.  11,  30,  20  Am.  St  Rep.  197,  sub 
nom.  Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9  L.  R.  A. 
176  (construed  and  applied  with  other  sections) ; 
Bancroft  vs.  Bancroft  (Cal.  May  8,  1896),  40 
Psc.  Rep.  488,  489  (construed  and  applied  with 
11570);  Westerfeld  vs.  New  York  L.  Ins.  Co., 
129  Cal.  68,  86,  68  Pac.  Rep.  92,  61  Id.  667  (con- 
stmed and  applied  with  other  sections);  Win- 
rener  va  San  Francisco,  184  Cal.  647,  648,  86 
Am.  St  Rep.  294,  66  Pac  Rep.  730  (construed 
with  other  sections) ;  Donnelly  vs.  Rees,  141  Cal. 
U,  62,  74  Pac.  Rep.  433  (construed  and  applied). 

As  io  carelcssaewi  as  a  bar  to  relief,  see 
aonoffraphic  note  82  Am.  St.  Rep.  884-388. 

As  to  d«re«%  see  post  9  1569  and  note. 

An  to  fmad,  see  post  |i  1671,  1674  and  notes. 

As  to  meaace*  see  post  i  1670  and  note. 

As  to  Btlareprcsentatloiis,  see  post  {1668  and 
aote. 


Aa  to  mistake,  see  post  H 1676-1679  and 
notes. 

As  to  rescission  of  eontract,  see  post  {  1689- 
and  note. 

As  to  nndae  Inllaence,  see  post  i  1676  and 
note. 

S.     CONSTRUBD    WITH    111666,    1660,    166» 

as  beinff  clear  and  unambigruous  in  its  lan- 
gnagre  and  as  establishingr  rule  that  contract 
cannot  be  rescinded  where  it  appears  that  con- 
sent would  have  been  iriven  and  contract  en- 
tered into  notwithstanding:  duress,  menace, 
fraud,  undue  influence,  or  mistake. — Colton  vs, 
Stanford,  82  Cal.  861,  899,  16  Am.  St  Rep.  137, 
28  Pac.  Rep.  16. 

5.  "With  ii  1B66  and  1689  as  not  renderlngr 
contract  void  but  voidable,  and  therefore  re- 
scindable  where  parties  are  competent  to  con-^ 
tract,  but  is  procured  by  fraudulent  device. — 
Fish  vs.  Benson,  71  Cal.  428,  440,  12  Pac.  Rep. 
464. 

4.  BXPLANATION— Section  167S,  relating  to 
consent,  is  explanatory  of  this  section. — Wln- 
firerter  vs.  San  Francisco,  134  Cal.  647,  548,  86 
Am.  St  Rep.  294,  66  Pac.  Rep.  780. 

6.  GONSBNT  IS  NOT  FREES  when  obtained 
throufiTh  fraud,  undue  influence,  or  mistake. — 
Loaiza  vs.  Superior  Court  of  San  Francisco,  86 
Cal.  11,  80,  20  Am.  St  Rep.  197,  sub  nom.  Loaiza 
vs.  Levy.  24  Pac.  Rep.  707,  9  L.  R.  A.  876. 

6.  Tme  test  is  found  in  inquiry  whether 
plaintiff  would  have  entered  Into  contract  if 
false  representations  had  not  been  made. — Col- 
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ton  V8.  Stanford,  82  Cal.  351,  400,  16  Am.  St. 
Rep.  137,  23  Pac.  Rep.  16.  See  Shaw  vs.  Stine, 
8  B08W.   (N.  T.)  157,  169. 

7.  BVIDEiNCB« — BardeM  of  proof  on  party 
■ccklBir  to  affirm  coatraet  to  show  that  con- 
sent of  other  party  was  not  obtained  by  any 
oppression,  undue  influence,  undue  advantaflre 
taken  of  his  condition,  situation,  or  neces- 
sities.— Carty  vs.  Connolly,  91  CaL  16,  22,  27 
Pac.  Rep.  699. 

8.  IsBoraBcOy   wcaksoos   of   aalBd,   slckBess, 


oM  ase»  incapacity,  pecuniary  necessities,  and 
like,  combined  with  inadequacy  of  price,  oper- 
ate to  throw  burden  of  proof  upon  parties 
seekinsT  to  enforce  transaction  or  claiming 
benefits  of  It  to  show  that  other  acted  volun- 
tarily, knowlnfirly.  Intentionally,  and  with  full 
knowledge  of  the  nature  and  effect  of  his  acta. 
— Carty  vs.  Connolly,  91  CaL  16,  22.  27  Paa 
Rep.  699. 

See  post  i  1674  and  note. 


§  1668.    WHEN  DEEMED  TO  HAVE  BEEN  OBTAINED  BY  FRAUD,  ETC. 

Consent  is  deemed  to  have  been  obtained  through  one  of  the  causes  mentioned  in 
the  last  section  only  when  it  would  not  have  been  given  had  such  cause  not  existed. 

History:     Enacted  March  21,  1872. 

I.  In  GeneraL 

1.  Applied,  cited,  eonttraed,  referred  to,  ete* 
2,3.  Constmed  as  to  meaning,  etc 

4.  Consent — ^When     deemed      obtained    l^ 

fraud,  etc. 

5.  Deduction  of  fraud — How  made. 

6.  Fraud — ^Necessity  of  damage  to  sustain 

action. 

7.  Parties — ^Rights  of. 
8,  9.  Relief  in  equity — ^When  not  granted. 

10-12.  Same — Necessity  of  alleging  fraud,  ete. 

II.  Misrepresentations — 1.    In  QeneraL 

1>3.  Fraud — When  amounts  to. 

14-20.  When  ground  for  relief. 

21-23.  Material  fact — Misrepresentations  must 
be  with  regard  to. 

24-27.  Same  —  Misrepresentations  —  When  ma- 
terial. 

28, 29.  Same — Position  of  party  making. 

30.  Same — Question  of  materiality — How  de- 

termined. 

31.  Same — Representation  of  good-will,  etc 
32,  33.  Same — Right  of  action. 
34, 35.  Intention  to  deceive — Necessity  of  show- 
ing. 

36.  Same — How  shown. 
37-39.  Knowledge  of  untruth — When  constitutes 
misrepresentation  and  fraud. 
40.  Same — As  to  value,  entitles  party  to  re- 
scind. 
41-43.  Same — Position   of   party   making — Sup- 
position of  falsity. 
44-46.  Belief     and        influence — Representation 
must  be  acted  upon — Misleading. 

47.  Same — Effect  of  other  motives. 

48.  Same — Extent  of  influence — Degree  of  in- 

telligence. 
49,  50.  Right  to  rely  upon  statements — ^When  it 

exists. 
51-53.  Same — How  affected  by  examination  by 

party. 
54-57.  Same— When  liability     not     affected  by 

means  of  knowledge. 

III.  Same — 2.    Insolvency. 

58-60.  Representations  as  to  solvency — Effect  of, 
61,  62.  Knowledge  of  party— Effect  of. 

63.  Omission  to  disclose — Effect  of. 

64.  Statement — ^When  not  presumed  fraudu- 

lent. 

IV.  Same — 3.  Opinion. 

65-68.  Expression  of  opinion — ^When  not  fraudu- 
lent. 


69.  Statement— 'When  not  eonsidered  opinion. 
y.    Same— 4.  Repetition  of  Statements. 

70.  Duty  of  repeater  to  ascertain  truth. 

71.  Duty  to  make  known  ground  of     ttato- 

ment. 
72,  73.  When  not  deemed  fraudulent. 

YI.    Same— 5.  When  Shown. 

74.  Consideration  on  exchange     barred     by 
statute. 
75-77.  Statement   as  to  area — Value — Prerions 
contract. 

78.  Statement  not  true. 

YII.    Same— 6.  When  Not  Shown. 

79.  Fear  of  prosecution. 

80.  Intention  not  to  include  property  in  mort- 

g&ge* 

81.  Promise — ^When  not  representation. 

82.  Presentation   of  copy  map— When     not 

fraudulent. 

VIII.    Same — 7.  Evidence. 

83.  Party  seeking  relief — ^Must  show  belief 

— Falsity — Reliance. 

84-86.  Same — Contract    induced   by   influence- 
Misrepresentation. 

87,88.  Same — Damage — ^Design  to  deceive. 

89.  Declarations  of  party  alleging — When  ad- 

missible. 

90.  Good   character — ^Evidence  of   when   not 

admissible. 

91.  Letter  withheld — ^When  admissible. 

92.  When  knowledge  of  falsity  deemed  not 

to  be  given. 

I.     IN    GENERAL^ 


1.  APPIilSD,  CITED,  CONSTRUED, 
FERRED  TO,  etc..  In:  Colton  vs.  Stanford,  82 
Cal.  351,  399.  16  Am.  St.  Rep.  137,  23  Pac  Rep. 
16  (construed  and  applied  with  other  sections); 
Loaiza  vs.  Superior  Court  of  San  Francisco,  85 
Cal.  11,  80,  20  Am.  St  Rep.  197,  sub  nom. 
Loaiza  vs.  Levy,  24  Pac.  Rep.  TOT.  9  L.  R.  A. 
8T6  (construed  and  applied  with  other  sec- 
tions); Woodham  vs.  Allen,  130  Cal.  194.  198. 
62  Pac.  Rep.  398  (construed  and  applied  with 
other  sections);  Hartwifir  vs.  Clark,  138  Cal. 
668.  6T1,  T2  Pac.  Rep.  149  (construed  and  ap- 
plied with  other  sections);  Elliott  vs.  Southern 
Pac.  Co.,  146  Cal.  441,  448.  T9  Pac.  Rep.  420 
(referred  to). 

As  to  action  to  rceoTcr  for  false  represeiitii* 
tlonsy  see  monofirraphio  note  18  Am,  St.  Rep. 
666,  663. 
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la  to   czpresalon    of  opinion   mm   fravd,    see 

moQo^apblc  notes  by  H.  P.  Famham,  86  Lk  R. 
A.  417.  441. 

Im  to  Instraetlon  of  Jury  on  qncstlona  of  nils* 
Nprcocntattony  see  post  i  1574  and  note. 

Is  to  lcnovrlcdc«  of  InsolToncy  and  non-dls- 
tlMift  of  same  nifectlns  contmety  see  mono- 
fraphic  note  33  Am.  Dec.  707. 

As  to  ItablUtT  for  mlsrepresentattons  made 
ttrcctly  to  eomplalalns  party,  see  mono- 
graphic note  85  Am.  St.  Rep.  368. 

Is  to  liability  for  recommendations  for 
credit,  see  monographic  note  26  Am.  St.  Rep. 
447.  451. 

Is  to  rlxbt  of  action  for  false  representa- 
tloasy  see  monosrraphic  notes  by  Robert  Desty, 
1  L.  R.  A.  774;  2  L.  R.  A.  748;  4  L.  R.  A«  158; 
I  Ia  R.  A.  219;  11  L.  R.  A.  196. 

As  to  riffht  to  rely  npon  representations 
■sdc  to  affect  contract  as  a  basis  for  a  cbaryo 
•f  frsnd,  see  monogrraphlc  note  by  H.  P.  Farn- 
hun.  37  Lb  R.  A.  693,  616. 

As  to  snppresston  of  faet%  see  post  i  1710 
and  note. 

As  to  wbat  statements  made  at  time  of  con- 
tract  do  not  amonnt  to  misrcpresentotiony  see 
mono^aphic  note  15  Am.  Rep.  882. 

X  CONSTRUBD  AS  MESANING  THAT  CON- 
SE!fT  IS  DEEMED  TO  HAVE  BEUBN  OB- 
TADIED  BY  FRAUD,  undue  influence,  or  mis- 
take when  it  would  not  have  been  given  had 
•uch  cause  not  existed. — ^Loaiza  vs.  Superior 
Court  of  San  Francisco,  86  Cal.  11,  30,  20  Am. 
St  Rep.  197,  sub  nom.  Loaiza  vs.  Levy,  24  Paa 
Rep.  707,  9  L.  R.  A.  876. 

SL    As  to  construction,  see  {  1566  and  note. 

4.  CONSENT  IS  DEEMED  TO  HAVE  BEEN 
OBTAINED  BY  FRAUD,  undue  influence,  or 
mistake  when  it  would  not  have  been  had  such 
cause  not  existed. — Loaiza  vs.  Superior  Court, 
85  CaL  11,  30,  20  Am.  St.  Rep.  197,  sub  nom. 
Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9  L.  R.  A.  376; 
Elliot  vs.  Southern  Pac.  Co.,  146  Cal.  441,  448, 
79  Pac.  Rep.  420;  Faure  vs.  Martin,  7  N.  Y. 
210,  219.  67  Am.  Dec.  616. 

5.  DEDUCTION  OF  FRAUD  MAY  BE  MADE 

not  only  from  deceptive  assertions  and  false 
representations,  but  from  facts,  incidents,  and 
circumstances  which  may  be  trivial  in  them- 
selves but  deceive;  of  fraudulent  desifirn. — ^Hen- 
nequln  vs.  Naylor,  24  N.  Y.  189,  141. 

C  FRAUD  "WITHOUT  DAMAGE  OR  DAM- 
AGE WITHOUT  FRAUD  will  not  sustain 
sctlon  for  deceit. — Taylor  vs.  Quest,  58  N.  Y. 

2S2. 

7.  PARTIES  IlfDUCED  TO  ENTER  INTO 
COlfTRACT  by  fraud  and  throuffh  mistake  in- 
duced by  such  fraud,  can  either  ratify  same 
tnd  sue  for  damagres,  or  rescind. — Loaiza  vs. 
Superior  Court,  85  Cal.  11,  30,  20  Am.  St.  Rep. 
197.  sub  nom.  Loaiza  vs.  Levy,  24  Pac.  Rep. 
707,  9  L.  R,  A*  376.  See  Alvarez  vs.  Brannan, 
7  Cal.  603,  68  Am.  Dec.  274;  Burkle  vs.  Levy, 
70  Cal.  250,  254,  11  Pac.  Rep.  643;  Fish  vs.  Ben- 
•on,  71  Cal.  428,  440,  12  Pac.  Rep.  464;  Colton 
▼■.  Stanford,  82  Cal.  351,  898,  16  Am.  SL  Rep. 
137.  23  Pac.  Rep.  16. 

8.  RELIEF  IN  E<IUITY— Relief  not  granted 
Is  c«vlty  vnless  mistake  was  palpable  as  if 
admitted  and  so  sreat  as  to  produce  convic- 
tion that  contract  but  for  such  mistake  never 


would  have  been  made,  and  belnsr  made  Is 
entirely  different  from  what  was  intended. — 
Faure  vs.  Martin.  7  N.  Y.  210,  219,  57  Am.  Dec. 
616.  See  Gillespie  vs.  Moon,  2  John.  Ch.  (N.  Y.) 
685,  596,  7  Am.  Dec.  559. 

9.  Wbcre  misrepresentations  are  not  such 
that  plaintiff  would  not  have  entered  into  con- 
tract independently  of  them  and  uninfluenced 
by  them,  relief  will  not  be  granted. — Bronson 
vs.  Wiman,  8  N.  Y.  182,  189. 

As  to  rlirht  of  action,  see  pars.  32,  33  this 
note. 

10.  Allegations  -*  Misrepresentation  which 
Induces  contract  must  be  alleged,  and  it  must 
be  shown  that  misrepresentation  was  made  for 
purpose  of  deceiving  and  defrauding. — Addlng- 
ton  vs.  Allen,  11  Wend.  (N.  Y.)  374. 

11.  Fact  that  party  tras  Influenced  by  false 
representations  must  be  averred  in  complaint 
and  maintained  by  evidence. — Taylor  vs.  Guest, 
58  N.  Y.  262.  See  Richardson  vs.  Farmer.  36 
Mo.  35,  45,  88  Am.  Dec.  129;  Zabrlskie  vs.  Smith, 
18  N.  Y.  322,  64  Am.  Dec.  551. 

12.  SnAdent    vrbere    false    representations 

fairly  gathered  therefrom,  although  statement 
may  be  argumentative. — Taylor  vs.  Guest,  58 
N.  Y.  262. 

11.  MISREPRESENTATIONS— 1.  IN  GENERAL. 

18.  MISREPRESENTATION  OR  MISSTATE- 
MENT amounts  to  fraud  when  It  is  wilful  or 
designed. — Colton  vs.  Stanford,  82  Cal.  351,  359, 
16  Am.  St.  Rep.  137,  23  Pac.  Rep.  16. 

14.  REPRESENTATIONS  TO  CONSTITUTE 
SUFFICIENT  GROUND  FOR  RELIEF  must  be 
of  existing  fact  or  affirmation  of  matter  In 
future  as  fact. — Lawrence  vs.  Gayetty,  78  Cal. 
126,  131,  12  Am.  St.  Rep.  29,  20  Pac.  Rep.  3S2.  See 
Welshbilllg  vs.  Deinhart,  65  Ind.  94,  98;  Neide- 
fer  vs.  Chastain,  71  Ind.  863,  36  Am.  Rep.  198. 

IB.  Induce  contract  by  means  of  Which  party 
la  Injured  without  any  fault  or  negligence  on 
his  part. — ^Marshall  vs.  Buchanan,  35  Cal.  264, 
267,  95  Am.  Dec  96. 

16.  Must  be  in  regard  to  some  matter 
touching  which  party  claiming  to  have  been 
deceived  has  placed  known  trust  and  confidence 
in  other  by  reason  of  his  not  having  equal 
means  of  knowledge  with  him  as  to  the  true 
condition. — Board  of  Commissioners  vs. 
Younger,   29  Cal.  172,  176. 

17.  Need  not  be  made  directly  to  party 
affected  thereby;  It  is  enough  if  they  are  con- 
tained in  document  which  is  meant  to  be 
circulated  among  parties  who  are  likely  to  be 
deceived  thereby. — Clarke  vs.  Dickson,  6  C. 
B.  N.  S.  453,  96  Eng.  C.  L.  452.  See  Cazeaux 
vs.  Mall,  25  Barb.  (N.  Y.)  578.  583;  Cross  vs. 
Sackett,  2  Bosw.  (N.  Y.)  617,  618;  Davidson  vs. 
Tulloch,  2  L.  T.  Rep.  N.  S.  97. 

18.  Need  not  have  been  sole  Inducement  for 
contract  in  order  to  avoid  It  upon  ground  of 
false  representation. — Stockton  Combined  H.  & 
A.  Works  vs.  Glen's  Falls  Ins.  Co.,  98  Cal.  657, 
575,  33  Pac.  Rep.  633;  Safford  vs.  Grout,  120 
Mass.  20.  See  Addlngton  vs.  Allen,  11  Wend. 
(N.  Y.)  874.  375;  James  vs.  Hodsden,  47  Vt. 
127;  Reynell  vs.  Sprye,  1  De  Gex  M.  &  G. 
(Eng.)  660. 

19.  But  must  be  of  nature,  weight,  anik  force 
such  that  court  can  say:    "Without  it  contract 
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would  not  haye  been  made." — Colton  vs.  Stan- 
ford, 82  Cal.  861.  899,  16  Am.  St  Rep.  137.  28 
Pac.  Rep.  16;  Shaw  vs.  Stlne.  8  Bosw.  (N.  T.) 
157. 

ao.     Otkeni    may    luiTe    eonenned    and    yet 

party  upon  whom  deceit  was  practised  may 
be  entitled  to  relief. — Stockton  Combined  H. 
&  A«  Works  vs.  Glen's  Falls  Ins.  Co..  98  Cal. 
557,  675.  88  Pac.  Rep.  688.  See  Mass.  Safford 
vs.  Grout,  120  Mass.  20.  IT.  Y.  Addington  vs. 
Allen,  11  Wend.  874,  876.  Vt.  James  vs.  Hods- 
den,  47  Vt.  127.  Bb«.  Reynell  vs.  Sprye.  1 
De  Gex  M.  &  G.  660. 

Falalty. — See  "Knowledge  of  Untruth."  par. 
37  this  note. 

21.  MATTERIAIi  FA^TT.  —  MlsrcprescntatlOBS 
must  be  made  with  regrard  to  material  fact.— 
Alvares  vs.  Brannan,  7  CaL  603,  604.  68  Am. 
Dec.  274;  Board  of  Commissioners  vs.  Younger, 
29  Cal.  172,  176;  Cruess  vs.  Fessler,  89  CaL 
336,  838;  Newman  vs.  Smith,  77  Cal.  82,  86,  18 
Pac.  Rep.  791;  Lawrence  vs.  Gayetty,  78  Cal. 
126,  181,  12  Am.  SL  Rep.  89,  20  Pao.  Rep.  882; 
Marrlner  vs.  Dennison,  78  CaL  202,  211,  20  Pac 
Rep.  388;  Colton  vs.  Stanford,  82  CaL  861,  899, 
16  Am.  St.  Rep.  187,  28  Paa  Rep.  16;  Mayer  vs. 
Salazar,  84  Cal.  646,  660,  84  Pac.  Rep.  697; 
Wainscott  vs.  Occidental  B.  &  L>.  Assoc.,  98 
CaL  268,  268,  88  Pac  Rep.  88;  Stockton  Com- 
bined H.  &  A.  Works  vs.  Glen's  Falls  Ins.  Co., 
98  CaL  667,  676,  88  Pac  Rep.  638;  Groppenirles- 
ser  vs.  Lake.  108  CaL  87.  41,  86  Pac.  Rep.  1036; 
Muller  vs.  Palmer.  144  Cal.  806,  812,  77  Pac 
Rep.  964.  Ind.  Welshbilllg:  vs.  Deinhart,  66 
Ind.  94,  98;  Neidefer  vs.  Chastain,  71  Ind.  868, 
36  Am.  Rep.  198.  Md.  McAleer  vs.  Horsey,  86 
Md.  439.  Mass.  King  vs.  Eaffle  Mills,  92  Mass. 
<10  Allen)  648.  Minn.  Wilder  vs.  De  Con,  18 
Minn.  470.  Fed.  Southern  Dev.  Co.  vs.  Sllva, 
125  U.  a  247,  250,  bk.  81  L.  ed.  678,  8  Sup.  Ct 
Rep.  881.  Biiv.  Flight  vs.  Booth,  1  Bins.  N.  C 
370,  27   EniT.  C.  L.  421. 

22.  Upon  which  the  party  had  a  riffht  to 
rely. — Marrlner  vs.  Dennison,  78  CaL  202,  211, 
20  Pac.  Rep.  386.  See  Board  of  Commissioners 
vs.  Younger,  29  CaL  172,  176;  King  vs.  Eagle 
Mills,  92  Mass.  (10  Allen)  648;  Wilder  vs.  De 
Con,  18  Minn.  470. 

23.  Operates  as  surprise  and  imposition 
upon  other  party. — Alvares  va  Brannan,  7  CaL 
503,  507,  68  Am.  Dec.  274. 

34.  Misrepresentation  material  only  when  It 
Is  of  such  character  that  if  it  had  not  been 
made  contract  would  not  have  been  entered 
into. — Colton  va  Stanford,  82  CaL  861,  899,  16 
Am.  St.  Rep.  137,  28  Pac.  Rep.  16. 

25.  Material  when  fraud  is  such  that  had 
it  not  been  practised  contract  could  not  have 
been  made  or  transaction  completed. — Stockton 
Combined  H.  &  A.  Works  va  Glen's  Falls  Ina 
Co.,  98  Cal.  657,  675,  30  Pac.  Rep.  633.  See  Mc- 
Aleer vs.  Horsey,  35  Md.  439. 

26.  Material  when  it  induces  party  to  enter 
Into  contract  which  he  otherwise  would  not 
have  entered  into. — Newman  va  Smith,  77  CaL 
22,  26,  18  Pac.  Rep.  791. 

27.  Not  material  where  it  Is  shown  or  made 
probable  that  same  thing  would  have  been  done 
In  same  way  if  fraud  had  not  been  practised. — 
Stockton  Combined  H.  &  A.  Works  vs.  Glen's 


Falls    Ins..    98    CaL    667.    S76,    88    Pac    Rop. 
688.    See  McAieer  va  Horsey,  86  Md.  489. 


terial  fact  by  mistake  la  concluded  thereby.—- 
Alvares  va  Brannan,  7  CaL  608.  607.  68  Am. 
Dec  274. 


M.  Same  —  Mlsrepresentlnir  aurterial  fact» 
knowing  It  to  be  false,  or  making  assertion 
without  knowing  whether  It  is  true  or  falsa, 
is  equally  liable — ^Muller  va  Palmer.  144  Cal. 
806.  812.  77  Pac  Rep.  954.  See  Alvarez  va. 
Brannan,  7  Cal.  60S,  604,  68  Am.  Dec  274. 

50.  <^ncatlon  of  materiality — DctcrnUnmtloa 
of  qneetlon  whether  fraudulent  misrepresenta- 
tion or  concealment  are  material  to  contract 
which  is  sought  to  be  avoided  depends  upon 
rule  whether  fraud  is  such  that,  had  it  not 
boon  practised,  contract  would  not  have  bean 
made  or  transaction  completed.  —  Stockton 
Combined  H.  &  A.  Works  va  Qien's  Falls  Ina. 
Co.,  98  Cal.  657,  676,  83  Pac  Rep.  688.  Sea 
McAleer  va  Horsey,  86  Md.  489. 

51.  Representation    of    good    bnstneos    and 

good-will  is  material  representation,  and  mis- 
representation of  such  value  knowingly  made 
by  vendor  is  fraud  upon  purchaser.^-Crueaa 
Fessler,  89  CaL  886,  888. 


k     Right   of  action — ^Repreacntatlon   mm   tm 

iterlal  matter  which  induces  party  to  enter 
into  contract  to  his  damage  is  erround  tor  ac- 
tion at  law  or  relief  in  equity  even  thouglt 
contract  is  in  writing  and  representations  are 
not — ^Newman  va  Smith,  77  CaL  22,  26,  18 
Pac  Rep.  791. 

8S>  MlastatenMnt  or  mlarepresentatlonp  al- 
though not  proceeding  from  fraud,  is  material 
and  substantial  point  as  affecting  subjoot- 
matter  of  contract  and  such  that  it  can  be 
reasonably  supposed  that  but  for  such  mis- 
representation or  misstatement  purchaser 
would  not  have  entered  into  contract,  contract 
may  be  avoided  altogether  and  purchaser  not 
bound  to  take  compensation. — Colton  vs.  Stan- 
ford, 82  CaL  861,  400,  16  Am.  St.  Rep.  137,  IS 
Pac  Rep.  16.  See  Shaw  va  Stine,  8  Bosw. 
(N.  T.)  167,  159. 

Relief  In  equity* — See  para  8,  9  this  nota 


S4.  IlfTBNTION  TO  DBCBIVB.— Mlsrepi 
itatlon  nuide  with  intention  to  induce  eon- 
tract,  is  fraud  sutBcient  to  avoid  contract 
where  party  relied  upon  such  statement  as 
true. — ^Mayer  va  Salazar,  84  CaL  646,  660,  24 
Pac  Rep.  597;  Qroppengiesser  va  Ldike,  lOS 
CaL  87,  41,  36  Pac.  Rep.  1036.  See  Litchfield 
vs.  Hutchinson,  117  Mass.  196;  Young  vs.  CovoU, 
8  John.  vi>i*  Y.)  23,  26,  6  Am.  Dec  816. 

85.  MISRBPRBSBNTATIONS  MUST  be  made 

with  intent  that  they  shall  be  acted  upon. — 
Wainscott  va  Occidental  B.  de  Li.  Assoc,  98  Cal. 
253,  258,  38  Pac  Rep.  88.  See  Hick  vs.  Thomas, 
90  CaL  289,  295,  27  Pac  Rep.  208,  376;  Southern 
Dev.  Co.  vs.  Sllva,  125  U.  &  247,  260,  bk.  81 
Lu  ed.  678,  8  Sup.  Ct  Rep.  881. 

86.  PARTY  MAKING  RBPRBSENTATION 
POSmVBLYy  or  professing  to  speak  as  of  his 
own  knowledge  on  subject,  discloses  intention- 
al falsehood,  and  intent  to  deceive  is  also  in- 
ferred, at  least  where  matters  falsely  repre- 
sented are  peculiarly  within  knowledge  of 
party    making   them    and    are    not    known    to 
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party  to  whom  niade.^-Connell  vs.  El  Paso 
XtaL  ft  IC  Co.  (Colo.  Nov.  7,  1904)»  78  Pac  Rep. 
CT7.  8eo  Sellar  vs.  Clelland,  2  Colo.  682; 
Wheeler  ts.  Dunn,  IS  Colo.  428.  22  Pac  Rep. 
W;  Labay  tb.  City  National  Bank.  16  Cola 
m.  22  Am.  St.  Rep.  407,  26  Pac  Rep.  704. 

27.  KNOmnLUDGBS  OF  UNTRUTH.  —  False 
ttfffteentation  aiiA  fraud  eonalst  In  represent- 
lug  or  asserting  that  which  the  party  does  not 
know  to  be  true,  or  stating  facts  to  be  true 
of  his  own  knowledge  when  he  has  not  such 
knowledge. — ^Mayer  vs.  Salazar,  84  CaL  646.  660. 
14  Pac.  Rep.  697;  Muller  vs.  Palmer,  144  Cat 
MS.  812.  77  Pac  Rep.  954.  See  Alvarez  vs. 
Brannan.  7  CaL  604,  68  Am.  Dec  274;  Roseman 
va  Canovan,  43  CaL  110.  117;  Hick  vs.  Thomas. 
MCaL  289,  295,  27  Pac  Rep.  208.  376;  Wainscott 
TB.  Occidental  B.  &  I*  Assoc.  98  Cal.  263,  868, 
S3  Pac  Rep.  88;  Southern  Dev.  Co.  vs.  Silva, 
125  U.  a  247,  260,  bk.  81  L.  ed.  678,  8  Sup.  Ct. 
Bep.  881. 

28:  AsscrtUni  Bot  trmef  mot  warmnted  1^ 
iBferaurtlofB  of  parties  making  It.  is  fraudu- 
lent, although  they  believe  it  to  be  true,  when 
•eted  upon  as  correct. — Colton  vs.  Stanford,  82 
CaL  851,  388,  18  Am.  St  Rep.  187,  28  Pac 
Rcik  16. 

881  Made  wMh  knowledge  that  other  party 
relies  solely  upon  such  statements  constitutes 
fraud. — Qroppengiesser  vs.  Lake,  108  Cal.  87, 
41.  36  Pac.  Rep.  1086. 

4iw  MtarepreaeBtattoB  as  to  value  of  prop- 
erty knowingly  made  constitutes  fraud  and 
entitles  purchaser  to  rescind. — ^Loaiza  vs.  Su- 
perior Court.  86  Cal.  11.  30,  20  Am.  St.  Rep. 
197.  sub  nom«  Lioaisa  vs.  Levy,  24  Pac  Rep. 
707,  9  Lw  R.  A.  876.  See  Cruess  vs.  Fessler. 
19  CaL  886;  Bank  of  Woodland  vs.  Hlatt,  68 
Cal.  234. 

41.  PARTT  ACTING  TVTTHOUT  BSLIEF  OR 
WITHOUT  INFORMATION,  making  represent- 
ttlon  which  is  not  true,  is  supposed  to  have 
knowledge  of  its  falsity,  and  law  makes  him 
liable  as  fully  as  if  he  had  such  knowledge, 
where  other  party  had  acted  upon  such  repre- 
sentation, relying  on  It  as  correct. — Colton  vs. 
Stanford,  82  Cal.  861,  888,  16  Am.  St.  Rep.  187. 
23  Pac.  Rep.  16. 

42l  Making  statementy  although  he  does  not 
know  It  is  false,  yet  if  he  undertakes  to 
■tate  it  to  be  true  without  knowledge  of  truth 
or  falsehood  and  it  operates  as  deception  on 
other  party  and  thereby  induces  contract,  it 
will  avoid  instrument. — Jolce  vs.  Taylor.  6  Gill 
ft  J.  (Md.)  54.  26  Am.  Dec.  825. 

4S.  Mere  belief  of  party  himself  Is  not  snfll- 
deat  to  prevent  recovery  on  ground  of  mis- 
representation where  it  Is  not  shown  that 
there  were  apparent  grounds  for  belief,  and 
contract  was  entered  into  by  false  representa- 
tions Independent  of  such  belief. — Gdugh  vs. 
St  John.  16  Wend.   (N.  Y.)  646. 

44.  BBI^nSF  AND  INFIiUElNCB.  —  Repre- 
■eatatloiui  iniiat  be  acted  «pon  by  party  to  his 

own  damage. — ^Wainscott  vs.  Occidental  B.  & 
L.  Assoc.  98  Cal.  253.  258.  38  Pac.  Rep.  88. 
See  Roseman  vs.  Canovan.  43  Cal.  110;  Colton 
▼8.  Stanford,  82  Cal.  351.  383.  16  Am.  St.  Rep. 
117.  23  Pac  Rep.  16;  Hick  vs.  Thomas.  90  Cal. 
18*.  295,   27  Pac.  Rep.   208.   876;  Gough   vs.   St. 


John,  16  Wend.  (N.  Y.)  646;  Atwood  vs.  Small. 
6  CL  &  F.   (Eng.)  282. 

48.    Representations    miiBt    bo    suck    as    are 

actually  believed  by  other  party  on  reasonable 
grounds  to  be  true. — ^Walnscott  vs.  Occidental 
B.  &  Lb  Assoc,  98  Cal.  268,  258.  88  Pac.  Rep.  88. 
See  Bank  of  Woodland  vs.  Hiatt.  58  Cal.  234, 
237;  Mayer  vs.  Salazar,  84  Cal.  646.  650,  24  Pac 
Rep.  597.     Md.   Joice  vs.  Taylor.  6  Gill  &  J.  54. 

26  Am.  Dec  825.  N.  T.  Addington  vs.  Allen, 
li  Wend.  874,  876;  Lefler  vs.  Field,  62  N.  Y. 
623;  Taylor  vs.  Guest,  68  N.  Y.  262.  Fed.  South- 
ern Dev.  Co.  vs.  Silva,  126  U.  a  247.  260,  bk. 
81  Ij.  ed.  678,  8  Sup.  Ct.  Rep.  881,  Bag.  Scott 
▼8.  Lara,  Peake's  Cas.  226. 

de.     RBFRESBNTATION    MUST     BB     SUCH 

that  party  was  misled  thereby  to  his  injury. — 
Board  of  Commissioners  vs.  Younger,  28  CaL 
172,  176. 

47.  Party  maklag  ■Alsrcpresentatlons  which 
contribute  to  sale  Is  responsible,  notwithstand- 
ing other  equally  powerful  motives  may  have 
Influenced  mind  of  party  defrauded  at  same 
time  In  same  direotlon  without  ozistence  of 
which  he  would  not  have  come  to  conclusion 
to  make  contract. — Shaw  vs.  Stine,  8  Bosw. 
(N.  Y.)  167. 

48.  Represeatatlona  whlok  are  vnreasoaable, 

accompanied  by  threats,  may  Influence  sick, 
weak-minded,  foolish  person,  without  advis- 
ers or  friends,  although  same  would  not  In- 
fluence person  of  strong  mind  of  ordinary 
intelligence. — Hick  vs.  Thomas.  90  Cal.  289.  294. 

27  Pac  Rep.  208.  876. 

40.  RIGHT  TO  RBLY  UPON  STATBMBNTS. 
— Pnrebaaer  has  right  to  rely  upon  vendor's 
representations  as  to  facts  that  are  not  within 
his  knowledge. — Bank  of  Woodland  vs.  Hiatt. 
68  CaL  284,  237. 

60.  Where  the  means  of  asserting  their 
truthfulness  is  not  readily  at  hand. — Daniel  vs. 
Buttner  (Wash.  April  29,  1905).  80  Pac  Rep. 
811. 

61.  BSxaittlmatlon  by  party — Blfect  of — ^Party 
discarding  representation  as  unworthy  of  be- 
lief, proceeding  to  Inquire  for  himself  with  full 
and  fair  facilities  of  Informing  himself,  taking 
Independent  counsel,  and  finally  acting  upon 
his  own  Judgment  and  that  of  his  advisers, 
cannot  say  that  he  was  misled  by  misrepresent, 
ations. — Colton  vs.  Stanford.  82  Cal.  351,  383. 
16  Am.  St  Rep.  137.  23  Pac  Rep.  16.  See 
Iowa.  Percival  vs.  Harger.  40  Iowa  286.  289. 
Mass.  Matthews  vs.  Bliss.  39  Mass.  (22  Pick.) 
48.  58.  Mlcb.  Hall  vs.  Johnson.  41  Mich.  286. 
289.  N.  Y.  Taylor  vs.  Fleet.  1  Barb.  471.  475. 
Pa.  Light  vs.  Light.  21  Pa.  St  407.  413.  Wis. 
Van  Trott  vs.  Wlese.  86  Wis.  439.  Fed.  South- 
em  Dev.  Co.  vs.  Silva,  125  U.  S.  247.  258.  bk. 
81  L.  ed.  678.  8  Sup.  Ct  Rep.  881.  Bng.  Smith 
vs.  Kay.  7  H.  L.  Cas.  775. 

62.  Same — Representations  made  In  reference 

to  character  or  value  of  subject-matter  of 
contract  will  not  be  considered  as  relied  upon 
by  purchaser  where  he  visits  and  examines 
such  property  himself  prior  to  purchase,  unless 
vendor  does  something  to  prevent  his  investi- 
gations from  being  as  full  as  he  chooses. — 
Wainscott  vs.  Occidental  B.  &  Lk  Assoc.  98 
Cal.  253.  267,  83  Pac  Rep.  88.  See  Southern 
Dev.   Co.   vs.   Silva,   125   U.   8.    247.   259.   bk.    31 
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L.  ed.  678p  8  Sup.  Ct.  Rep.  881;  Farrar  ru, 
Churchill.  135  U.  a  609,  bk.  84  U  ed.  846,  10 
Sup.  Ct  Rep.  771. 

S8.  Same — Defect  In  article  wklck  mlsht 
kaTe  been  known  by  reasonable  examination 
is  matter  susceptible  of  knowledgre,  and  repre- 
sentation made  by  party  as  of  his  own  knowl- 
edge that  such  defect  did  not  exist  will,  if 
false,  be  fraud  which  entitles  other  party  to 
avoid  contract  if  made  with  view  to  induce  him 
to  purchase  and  relied  on  by  him. — Mayer  vs. 
Salazar,  84  Cal.  846»  660,  24  Pac.  Rep.  597. 

B4«  lilablllty  cannot  bo  eaeaped  by  showing 
that  other  party  might  have  ascertained  that 
representations  were  untrue,  as  it  is  sufficient 
that  party  (vendor)  made  them  knowing  them 
to  be  untrue  for  purpose  of  inducing  contract 
and  accomplishing  his  purpose.  —  Bank  of 
Woodland  vs.  Hiatt,  58  Cal.  234,  237. 

08.  Means  of  knomrledge  betas  e^nally  ae« 
ecoslble  to  both  parties  equity  will  not  relieve 
on  ground  of  misrepresentation  where  there  is 
no  confidential  relation  existing,  as  party  has 
no  right  to  place  reliance  upon  statements  of 
others  In  such  cases. — ^Board  of  Commissioners 
vs.  Younger,  29  Cal.  172,  176. 

50.  Injured  jfurtj  not  entitled  to  relief  upon 
ground  of  misrepresentation  unless  he  shows 
that  he  availed  himself  of  means  of  informa- 
tion existing  at  time  of  transaction  before  he 
can  be  heard  to  say  that  he  was  deceived  by 
misrepresentations  of  other  party,  and  fraud 
must  have  been  practised  under  such  circum- 
stances as  to  leave  reasonable  inference  that 
party  was  deceived. — Champion  vs.  Woods,  79 
Cal.  17,  20,  12  Am.  St.  Rep.  126,  21  Pac  Rep. 
534. 

67.  Misrepresentations  made  by  purchaser 
or  his  agents  respecting  the  state  of  vendor's 
title  cannot  be  said  to  mislead  vendor,  as  he  is 
conclusively  presumed  to  know  state  of  his 
own  title. — Robins  vs.  Hope,  57  Cal.  493,  495. 

IJntmth. — See  "Knowledge  of  Untruth,"  par. 
87  this  note. 

III.     SAME— 2.     INSOLVENCY. 

88.  REPRESBNTATIONS  —  EFFBCT  OF. — 
Party  in  apparently   good  elrcttmstances   may 

turn  out  to  be  In  reality  insolvent. — ^Lord  vs. 
Colley,  6  N.  H.  99,  25  Am.  Dec.  445. 

08.  False  representations  made  by  purchaser 
as  to  his  ability  to  pay,  or  his  property,  or 
credit  avoids  sale  as  between  original  parties 
to  contract — Bell  vs.  Ellis.  33  Cal.  620,  629. 

60.  Clrenmstances  may  exist  nnder  whlcb 
advancement  of  marked  and  sudden  change  in 
party's  pecuniary  affairs,  which  he  had  reason 
to  suppose  were  unknown  to  other  party,  may 
amount  to  fraud. — King  vs.  Phillips,  8  Bosw. 
(N.  Y.)  608,  608;  Nichols  vs.  Pinner,  18  N.  Y. 
296.  305. 

61.  KNOTVIiEDGES  OF  PARTY  that  he  l8 
insolvent  not  disclosing  fraud,  where  no 
inquiries  made,  as  he  may  honestly  believe  that 
he  can  retrieve  himself. — King  vs.  Phillips,  8 
Bosw.  (N.  Y.)  603,  608;  Nichols  vs.  Pinner.  18 
N.  Y.  295.  303. 

6a.  Mere  fact  of  tasolveney  of  purchaser 
and  his  inability  to  pay,  although  known  to 
himself,  will  not  avoid  sale  or  contract  where 
no  false  representations  or  means  are  used  to 


Induce  contract. — Bell  vs.  Ellis,  33  Cal.  620, 
629  (overruling  Seligman  vs.  Kalkman,  8  Cal. 
207). 

65.  OMISSION  TO  DISCIiOSES  FACT  OF  IBT- 
SOLVBNCY  or  great  pecuniary  embarrassment 
on  entering  into  contract  with  one  supposing 
and  believed  to  suppose  other  party  solvent, 
and  which  is  result  of  fraudulent  purpose  wltti 
intent  not  to  carry  out  purchase,  makes  con- 
tract fraudulent. — King  vs.  Phillips,  8  Bosw. 
(N.  Y.)  603,  608;  Nichols  vs.  Pinner,  18  N.  Y". 
295,  305.  See  Patton  vs.  Campbell,  70  111.  72, 
76;  Henshaw  vs.  Bryant,  4  Scam.  (IlL)  97; 
Rodman  vs.  Thalhelmer,  75  Pa.  St.  232. 

64.  STATTEMENT  AS  TO  APPARENT  GOOD 
STAlfDINO  not  presumed  to  be  fraudulent 
merely  because  it  happens  not  to  be  true. — 
Lord  vs.  Colley,  6  N.  H.  99.  25  Am.  Dec.  446. 

rv.     SAME— 3.     OPINION. 

65.— MESIE  EXPRESSION  OF  OPINION  does 
not  in  itself  constitute  fraud. — Ansley  vs.  Bank 
of  Piedmont.  113  Ala.  467,  59  Am.  St.  Rep.  122. 
123,   21   So.   Rep.   59. 

66.  THOUGH  FALSE  or  erroneous,  are  not 
sufficient  grounds  for  rescission  of  contract  or 
action  for  damages. — Nounnan  vs.  Sutter  Co. 
Im  Co.,  81  Cal.  1.  6,  22  Pac.  Rep.  515.  6  L.  R.  A. 
219.  See  Rendell  vs.  Scott,  70  Cal.  514.  11  Pac. 
Rep.  779;  Lawrence  vs.  Gayetty.  78  Cal.  126, 
131.  12  Am.  St.  Rep.  29.  20  Pac.  Rep.  382;  Lion 
vs.  McClory,  106  Cal.  623.  627,  40  Pac.  Rep.  12. 
Pa.  Watts  vs.  Cummins,  59  Pa.  St.  84.  88. 
Fed.  Southern  Dev.  Co.  vs.  Sllva,  125  U.  S. 
246.  bk.  31  L.  ed.  678,  8  Sup.  Ct  Rep.  881.  En«. 
Clapham  vs.  Shllllto.  7  Beav.  146,  29  Eng.  Oh. 
146. 

67.  Not  regarded  as  frandnlent  where  they 
relate  to  amount  or  quantity  of  crops  that  can 
be  raised  or  produced  upon  certain  land. — ^Hol- 
ton  vs.  Noble,  83  Cal.  7,  8,  23  Pac.  Rep.  58. 

68.  Not  regarded  as   frandnlent   iprhen  they 

relate  to  value  of  land  and  are  nothing  more 
that  mere  expression  of  opinion  made  by 
agent,  especially  where  purchaser  is  familiar 
with  premises  by  reason  of  having  resided  In 
close  proximity  for  number  of  years. — ^Llon  ▼■• 
McClory,  106  Cal.  623,  627.  40  Pac.  Rep.  12. 

60.  WHAT  IS  NOT.— Statement  made  of  ex- 
isting supply  of  water  to  premises  amounting 
to  statement  that  it  had  supply  sufficient  to 
irrigate  and  produce  crops  at  all  proper  sea- 
sons of  year  is  not  mere  expression  of  opinion, 
but  statement  as  to  material  and  important 
fact  calculated  to  induce  purchase,  and  has 
reference  to  existing  fact  sufficient  to  entitle 
rescission  of  contract  upon  ground  of  false 
representations. — Hill  vs.  Wilson,  88  CaL  92, 
96,  25  Pac.  Rep.  1105. 

V.     SAME-— 4.     REPETITION   OF    STATB- 

MENTa 

70.  PARTY  HAVING  REASON  TO  KNOW 
THAT  REPRESENTATIONS  Of  Others  were 
untrue,  fact  that  he  gave  source  of  such  In- 
formation, and  did  not  profess  to  inform  him- 
self of  the  truth,  will  not  absolve  him. — 
Hanscom  vs.  Drullard,  79  Cal.  234,  288,  21  Pac. 
Rep.  736. 

71.  PARTY  INTENDING  SIMPLY  TO  STATE 
HIS  BELIEF  UPON  INFORMATION  Should 
state  it  in  that  precise  form  so  as  to  apprise 
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other  party  of  trua  grround  upon  which  bis 
statement  Is  made. — Alvarex  vs.  Brannan,  7 
GaL  SOS,  507.  68  Am.  Dec.  274. 

n  REFRESBNTATIONS  MADE  BY  PARTY 
PSOFBSSIKG  to  rely  on  knowledgre  of  others 
cannot  be  said  to  be  false  or  fraudulent  unless 
parties  know  or  had  reason  to  believe  that  they 
were  untrue. — ^Hanscom  vs.  Drullard,  79  Cal. 
234,  tS8.  21  Pac.  Rep.  736.  See  Davidson  vs. 
Jordan,  4r  Cal.  851,  363. 

Tt.  REPRESESNTATIONS  MADB  BY  PARTY 
FOUHDED  UPON  INFORMATION  received 
from  others  whose  names  were  communicated 
by  him  tc  party  claimins:  to  have  been  de- 
frauded, and  corroborated  by  parties  orlgrlnally 
maklnsr  statement  in  conversation  with  parties 
clalmlnsr  fraud,  cannot  be  said  to  be  false  or 
fraudulent  unless  parties  making  them  knew 
or  had  reason  to  believe  them  to  be  untrue. — 
Davidson  vs.  Jordan,  47  Cal.  851,  353. 

VI.     SAME— 6.     WHEN  SHOWN. 

74.  FRAUD  IS  SHOWN  BY  FACTT  THAT 
DBFCNDANT  at  time  contract  entered  into 
knew  that  note  and  mortg^agre  which  were  to 
be  given  in  exchange  and  as  part  of  considera- 
tion were  barred  by  statute  of  limitations,  and 
that  plaintifC  understood  that  defendant  would 
pay  same  as  he  represented,  where  defendant 
did  not  intend  to  do  so. — ^Hartwig  vs.  Clark, 
138  CaL  668,  671,  72  Pac.  Rep.  149. 

75.  STATBIMENT  AS  TO  NtTMBER  OF 
ACRES  OF  LAND  CONTAINED  in  lease  may 
be  fraudulent,  and  where  properly  pleaded  as 
counterclaim,  may  be  allowed  to  reduce  rent 
by  amount  of  damage  sustained. — Holton  vs. 
Woble.  88  Cal.  7,  8.  23  Pac.  Rep.  68. 

78.  As  to  value  of  propertr^  knowingly  made, 
constitutes  fraud  entitling  party  to  rescission. 
— Loaiza  vs.  Superior  Court,  85  Cal.  11,  80,  20, 
Am.  St.  Rep.  197,  sub  nom.  Loaiza  vs.  Levy,  24 
Pac  Rep.  707,  9  L.  R.  A.  876.  See  Cruess  vs. 
Fessler,  89  Cal.  886;  Bank  of  Woodland  vs. 
Hlatt,  68   Cal.   2^4. 

77.  Hade  to  pmrchaser  by  vendor  that  he 
had  previously  contracted  with  another  to 
convey  same  property,  and  that  he  was  insist- 
ing upon  compromise,  with  contract  held  out 
as  inducement,  to  get  purchaser  to  take  an- 
other property,  which  statement  purchaser  be- 
lieved to  be  true,  and,  acting  upon,  purchased 
other  property,  believing  that  he  was  avoid- 
ing litigation,  amounts  to  misrepresentation 
and  fraud  sufficient  to  rescind  contract. — Mar- 
riner  vs.  Dennison,  78  Cal.  202,  211,  20  Paa 
Bep.  386. 

78.  STATEMENT  NOT  TRUE  IN  POINT  OF 
FACTy  and  which  party  making  knows  at  time 
Is  not  true,  not  known  by  other  party  to  be 
false,  entitles  latter  to  action  for  damages  upon 
ground  of  fraud  and  deceit. — Roseman  vs. 
Canovan,  48  Cal.  110,  117.  See  Atwood  vs. 
Small.  6  CI.  A  P.  (Eng.)  282. 

VIL     SAME— 6.     WHEN  NOT  SHOWN. 

n.  FEAR  OF  PROSECUTION. — ^Reproocnta- 
tlens  made  by  vendor  to  efTect  that  he  was 
afraid  of  being  prosecuted  and  sent  to  state's 
prison  for  selltng  property  twice  over,  held 
OQt  as  inducement  to  induce  purchaser  to  take 
another  property,  are  not  such  representations 
as  purchaser  had  right  to  act  upon,  and  thero- 


fore  not  sufficient  to  ground  rescission  of  con- 
tract— Marriner  vs.  Dennison,  78  CaL  202,  211, 
20  Pac.  Rep.  386. 

80.  INTENTION  NOT  TO  INCLUDE.— W^lfe, 
executing    mortgage    for    money    advanced    by 

party  without  any  notice  or  knowledge  of 
alleged  misrepresentations  made  by  husband, 
cannot  take  advantage  thereof,  as  her  mere 
intention  not  to  include  in  mortgage  certain 
portions  of  lots,  which  was  uncommunicated 
to  lender  either  by  writing  itself  or  otherwise, 
cannot  control  plain  letter  of  her  contract  exe- 
cuted with  all  formalities  required  by  law. — 
Stewart  vs.  Whltlock,  68  Cal.  2,  8. 

81.  MERE  PROMISE  IS  NOT  RBPRE- 
SENTATION,  but  failure  to  make  It  good  is 
breach  of  contract  which  gives  cause  of 
action. — Lawrence  vs.  Gayetty,  78  Cal.  126,  131, 
12  Am.  St  Rep.  29,  20  Pac.  Rep.  382. 

82.  MERE    PRESENTATION    OF    COPY    of 

map  of  mining  district  or  claim  made  by  third 
party  and  produced  to  purchaser  not  of  itself 
act  of  fraud,  although  shaft  did  not  extend  as 
shown  upon  map,  there  being  no  further  rep- 
resentations at  time. — Connell  vs.  El  Paso  Min. 
&  M.  Co.  (Colo.  Nov.  7,  1904),  78  Pac.  Rep.  677. 

VIII.  SAME— 7.  EVIDENCE. 
8S.  PARTY  SBEKINO  RELIEF— Miuit  show 
that  be  believed  or  was  led  to  believe  at  time 
misrepresentations  were  made  that  same  were 
false,  or  that  without  such  knowledge  he  as- 
sumed or  otherwise  considered  impression  that 
he  had  actual  knowledge  of  their  truth,  and 
that  his  statements  were  relied  upon. — Wake- 
man  vs.  Dalley,  61  N.  T.  27,  10  Am.  Rep.  661. 
See  Brie  City  I.  W.  vs.  Barb«ir,  106  Pa.  St  125, 
61  Am.  Rep.  508. 

84.  Mast  sbow  tbat  eontract  would  have 
been  made  without  such  misrepresentations  In 
order  to  render  it  binding. — Bentley  vs.  Rob- 
son,  117  Mich.  691,  76  N.  W.  Rep.  146. 

85.  Show  that  he  was  induced  to  enter  into 
it  in  consequence  of  representations  of  other 
party. — Bronson   vs.   Wiman,   8   N.   T.   182,   189. 

86.  Show  that  he  was  Influenced  by  them. — 
Taylor  vs.  Guest,  58  N.  T.  262. 

8T.     Must  not  only  sbow  frand»  bnt  damage 

resulting  therefrom. — Bailey  vs.  Fox,  78  Cal. 
889,  398,  20  Pac.  Rep.  868.  See  Morrison  vs. 
Lods,  89  Cal.  381;  Morrison  vs.  Dennison,  78 
Cal.  202,  20  Pac.  Rep.  886. 

88.  Representations  made  'witb  design  to  de- 
ceive and  to  induce  parties  to  enter  into  con- 
tract.— Haight  vs.  Hayt,  19  N.  Y.  464,  470. 

80.  DECLARATIONS  MADE  BY  PARTY  AL- 
LEGING FRAUD  subsequent  to  contract,  to 
effect  that  he  was  satisfied  with  same,  admis- 
sible in  evidence  where  full  facts  and  circum- 
stances had  come  to  his  knowledge. — Bronson 
vs.  Wiman,  8  N.  Y.  182,  189. 

90.  GOOD  CHARACTER  OF  DEFENDANT 
CANNOT  BE  GIVEN  IN  EVIDENCE  in  action 
to  recover  damages  for  false  representations. 
— Oough  vs.  St.  John,  16  Wend.  (N.  Y.)  646 
(overrnllng  Ruan  vs.  Perry,  8  Cai.  (N.  Y.)  120). 

91.  LETTER  W^ITHHELD  FROM  PARTY  to 
contract,  containing  information,  U  properly 
given  in  evidence  where  It  Is  fraudulently 
withheld  In  order  to  rebut  presumption  aris- 
ing in  favor  of  good  faith  on  part  of  other 
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party  to  contract. — ^Bronson  vs.  Wlman,  8  N. 
T.  182,  189. 

82.     NBBD  NOT  SHOW  THAT  PARTY  MAK- 
ING false:  REPRBSSESNTATIONS  knew  facta 


Stated  by  him  to  be  false,  where  he  states,  of 
his  own  knowledge,  material  facts  susceptible 
of  knowledsre,  when  same  are  false. — ^Mayer  vs. 
Salasar,  84  CaL  846,  660,  84  Pac  Rep.  697. 


§  1669.    DTTBESS,  WHAT.    Duress  consists  in : 

1.  Unlawful  confinement  of  the  person  of  the  party,  or  of  the  husband  or  wife 
of  such  party,  or  of  an  ancestor,  descendant,  or  adopted  child  of  such  party,  hus- 
band, or  wife; 

2.  Unlawful  detention  of  the  property  of  any  such  person ;  or, 

3.  Oonflnement  of  such  person,  lawful  in  form,  but  fraudulently  obtained,  or 
fraudulently  made  unjustly  harassing  or  oppressive. 

History:     Enacted  March  21,  1872, 


I.    In  General. 

1.  Applied,  cited,  eonetrued,  referred  to,  ete. 

2.  Duress — ^Person  or  goods. 
8-6.  Same — Essential    elements. 

7.  Contract — Consent  under  duress  not  free. 
8-11.  Same — How  far  void, 
12.  Same — ^Husband  and  wife,  etc.,  how  far 

bound  by. 
18.  Money  exacted  by — ^Recovery  of. 
14.  Money   paid — ^When     considered     under 
duress. 
16, 16.  Protest — ^Necessity  and  availability  of. 

n.    Duress  of  Goods. 

17, 18.  When  exists. 
19-23.  When  does  not  exist 

HI.    Duress  of  Imprisonment. 

24.  Common-law  rule  — Arrest  for  probable 
cause,  construed  duress. 
25-31.  Contracts   to   obtain   freedom   from   im* 
prisonment— Invalidity  of. 

32.  Duress — How    constituted — ^Legal      war- 
rant. 
33-37.  Same — ^When  exists. 

38.  Same — ^When  not  s^iown. 

89.  Truth  or  falsity  of  charge— How  far  ma- 
teriaL 

IV.  Voluntary  Payments. 

40.  Payment  under  duress — ^How  far  Tolun* 

tary. 

41.  Voluntary  payment — Of  illegal  demand- 

How  far  knowledge  material. 

42.  Same — ^Effect  of  ignorance  of  law* 

V.  Bight  to  Belief  Against. 

43.  Distinction  between  duress  per  minas  and 

duress  of  imprisonmenL 

44.  Compulsion  or  coercion— Ground  for  r»> 

Uef. 

45.  Due  process  of  law — ^Arrest  under— When 

relieved  against. 

46.  Illegality  of   demand — ^How  far  ground 

for  relief. 

47.  Trust — Belief    against    executed    under 

duress. 

48.  Complaint — AHegationa — ^Attack  upon  ap- 

peal. 

49.  Charge  to  jury— ^When  not  prejudicial. 

50.  Special  plea,  when  neeessaiy. 

VL    Evidence. 

51.  Sufficiency  of. 


I.     IN  GENERAU 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Morrill  vs.  Nigrhtingrale. 
98  Cal.  452,  455.  27  Am.  St.  Rep.  207,  28  Pac 
Rep.  1068  (construed  and  applied  with  11670); 
Stockton  Combined  H.  &  A  Works  vs.  Glen's 
Falls  Ins.  Co.,  98  Cal.  557,  676,  38  Pac.  Rep. 
638  (construed  and  applied);  In  re  Estate 
Mackay,  107  Cal.  803,  308,  40  Pac.  Rep.  658 
(cited  by  error  for  i  1369);  Woodham  vs.  Allen, 
180  Cal.  194,  198,  62  Pac  Rep.  898  (construed 
and  applied  with  other  sections). 

Am  to  contracts  seeiired  by  threats  of  pgoac 
evtloB   of  relative^   see   monoffraphie   noto   by 
Ernest  Watts,  26  U  R.  A.  48,  66. 

As  to  4aress  by  throat  or  meaaccy  see  post 
1 1670  and  note. 

As  to  dnress  suflleteiit  to  avoid  Buurrtas« 
coBtract,  see  monosrraphio  note  by  F.  H.  Bowl- 
by,  48  Lk  R.  A  814-819,  and  monoflrraphlc  note 
40  Am.  SL  Rep.  174. 

As  to  eqvltablo  relief  wmmMaat  contraet  ob- 
tained by  doressy  see  monofirraphic  note  by 
Robert  Desty,  6  L.  R.  A.  491. 

As  to  menace,  see  post  i  1670  and  noto. 

As  to  reeoirery  of  money  paid  under  eoM« 
tract  obtained  by  diires%  see  monographic  note 
by  Robert  Desty,  6  U  R.  A  491. 

As  to  reedsalon  of  contract  on  sroimd  of 
dnress,  see  post  f  1689  and  note,  and  mono- 
graphic note  by  Robert  Desty,  6  U  R.  A.  491. 

As  to  what  <M»nstitntea  doress,  see  mono- 
sraphic  notes  by  Robert  Desty,  7  L>.  R.  A.  661; 
9  L.  R.  A  681,  and  note  26  Am.  Dec  874,  S78. 

As  to  when  duress  la  avlliefent  te  avoid  con- 
tract of  wife,  see  monoflrraphlc  note  82  Anu  St. 
Rep.  186. 

2.  DURESS  IS  EITHER  OF  PERSON  OR  OF 
GOODS  OF  PARTT.~HackIey  TS  Headier*  46 
Mich.  569,  8  N.  W.  Rep.  611. 

S.  BSSElVTIAIi  ELEBIElfTS. — ^Dnresa  eadnta 
where  there  Is  actnal  violence  or  restrcUnt  con- 
trary to  law  compelling  one  to  enter  into  con- 
tract— Bentley  vs.  Robson,  117  Mich.  691,  76 
N.  W.  Rep.  146. 

4,  Actnal  violence  not  necessary  to  eoastl- 
tnte  dnressy  even  at  common  law,  as  consent  la 
very  essence  of  contract,  and  if  there  bo  com- 
pulsion there  ts  no  consent — ^Baker  vs.  Mor- 
ton, 79  IT.  S.  (12  Wall.)  160,  bk.  20  Im  e^  262. 
Boo  Richardson  vs.  Duncan.  S  N.  H.  608;  "VITat- 
klns  vs.  Bafrd,  6  Mass.  506,  611,  4  Am.  Dec.   170. 
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IL  Oaai#«l«IOB  wawMt  exist  or  advantaffe  must 
U  taken.— Brumaffim  vs.  TilUnghast,  18  Cal. 
!fl,  374,  79  Am.  Dec  176.  See  Fleetwood  vs. 
aty  ot  New  York,  t  Sandf.   (N.  Y.)   475,  47«. 

C  Panel  at  law  miuit  have  been  originally 
Bcsal  or  have  become  bo  by  subsequent  abuse 
of  it— Stouffer  vs.  Latsfaaw.  2  Watts  (Pcl)  166, 
117,  27  Am.  Dec.  297. 

7.  €H>1«TRACT. — Consent  neeeasary  to  vplioM 
cMtraet  is  not  tree  when  obtained  through 
duress  or  menace. — ^Morrill  va  Nlsrhtinffale,  92 
Cat  452»  465,  27  Am.  St.  Rep.  207,  %S  Pao.  Rep. 
IISS. 

&  CONTRACT  BNTEREID  INTO  BY  FORCB 
li  not  binding:. — Heaton  vs.  Norton  Go.  State 
Bank,  5  Kan.  App.  498,  601,  602,  47  Pac.  Rep> 
S71 

9.  CONTRACT  ENTBRBD  INTO  FOR  FBAR 
OF  LOSS  OF  LIFB  or  Of  limb,  for  fear  of  may- 
hem, or  for  fear  of  imprisonment,  is  as  clearly 
roid  as  when  procured  by  duress  of  imprison- 
ment—Baker vs.  Morton,  79  U.  a  (12  Wait) 
ISO  bk.  20  14.  ed.  262. 

It.  CONTRACT  HATING  FOR  ITS  OBJBCTr 
EBTLARGBMBNT  of  party  arrested  for  probable 
csTiBe  under  lawful  authority  but  for  Improper 
parpose,  is  considered  as  obtained  under  duress 
of  imprisonment — ^Phelps  &  Johnson  vs.  Zu- 
•ehlaff,  34  Tex.  271,  280.  See  Richardson  vs. 
Duncan,  2  N.  H.  608;  McGowen  vs.  Bush,  17 
Tex.  196.  201. 

11.  CONTRACTT  OBTAINBD  UNDBR  FBAR 
OF  LOSS  OF  FROPBRTYy  or  personal  safety, 
is  not  bindlnff. — ^Phelps  &  Johnson  va  Zu- 
'schlas,  24  Tex.  371,  281.  See  McGowen  vs. 
Bush,  17  Tex.   196,  201. 

12L  HUSBAND  OR  "WIFB,  PARBNT  OR 
CHILD  EXECUTING  CONTRACTT  TO  OBTAIN 
DELITBRANCE  of  one  or  other  from  illegal 
duress,  may  avoid  contract. — ^Brooks  vs.  Berry- 
Ull,  20  Ind.  97,  100. 

18.  MONEY  NOT  LEGALLY  DUE  EXACTED 
SY  MEANS  OF  DURESS  OR  COERCION  may  be 

recovered  back  when  paid  under  protest — 
Ueek  vs.  McClure,  49  Cal.  628,  627.  See  Hayes 
ra  Hoffan,  6  Cal.  241,  248;  McMillan  vs.  Rich- 
ards, 9  Cal.  866,  417,  70  Am.  Dec.  666;  Falkner 
Ti.  Hunt.  16  Cal.  167.  170. 

See  par.  2  this  note. 

14.  HONEY  PAID  UNDER  ILLEGAL  BX- 
ACTMENTy  in  order  to  effect  release  of  party's 
person  or  iroods,  is  paid  under  duress  or  men- 
ace.— ^Brooks  vs.  Berryhill,  20  Ind.  97,  100.  See 
Jenks  va  Uma  Township,  17  Ind.  826;  Richard- 
acn  va  Duncan.  8  N.  H.  608;  McGowen  vs.  Bush, 
17  Tex.  196,  201;  Phelps  &  Johnson  va  Zu- 
schlaff.  84  Tex.  871.  881. 

18.  PROTEST  NOT  NECESSARY  In  order  to 
lay  foundation  for  action  for  return  of  money 
obtained  under  duress,  or  by  coercion  or  undue 
advantafire. — ^Meek  va  McClure.  49  Cal.  628,  628. 

19.  PROTEST  IS  AVAILABLE  ONLY  IN 
CASE  OF  DURESS  OR  COERCION,  or  where 
undue  advantase  Is  taken  of  situation. — ^Brum- 
arlm  va  TiUinshast,  18  Cat  265.  274,  79  Am. 
Dec.  176.  See  McMillan  vs.  Richards,  1  Cal. 
>6S.  417,  70  Am.  Dec.  665. 

XL     DURESS  OF  GOOD& 

17.  DURESS  OF  GOODS  MAY  EXIST  WHEN 
Oms  IS    COMPELLED  TO    SUBMIT  TO   ILLE- 


GAL EXECUTION  in  order  to  obtain  them 
from  one  who  has  them  in  possession  but  re- 
fuses to  surrender  them  unless  exaction  is 
submitted  to. — Hackley  va  Headley,  45  Mich. 
669.  8  N.  W.  Rep.  611. 

18.  Payment    made    of    money    to    prevent 

wrongrful  removal  and  sale  of  soods  under 
distraint.  Is  made  under  duress. — Burke  vs. 
Qould,  106  Cal.  277,  281,  88  Pac.  Rep.  733. 
See  Me.  Chamberlain  vs.  Reed,  13  Me.  357.  29 
Am.  Dec.  606.  N.  Y.  Brlgrsrs  vs.  Boyd.  56  N.  Y. 
289;  Scholey  vs.  Mumford,  60  N.  Y.  498.  S.  C. 
Astley  va  Reynolds.  2  Strob.  915.  Utah.  Bu- 
furd  vs.  Lonergran.  6  Utah  301.  22  Pac.  Rep.  164. 
Enar*  Hills  va  Street,  5  Bingr*  87,  16  Bngr.  C.  L. 
858;  Hooper  vs.  Mayor,  66  Im  J.  Q.  B.  467;  Close 
va  Phipps,  7  Man.  &  Gr.  686,  49  Ens:.  C  U  686. 
See  para  18,  14  this  note. 

19.  Duress  4U»es  not  exist  where  one  pro- 
poses to  do  that  which  he  has  a  riffht  to  do. — 
Kimball  Co.  vs.  Raw,  7  Kan.  App.  17.  61  Pac. 
Rep.  789.  See  Stout  vs.  Judd.  10  Kan.  App. 
679,  68  Pac.  Rep.  662;  McCormick  va  Dalton. 
68  Kan.  146,  86  Pao.  Rep.  1118;  SilUman  vs. 
United  States,  101  U.  a  465,  bk.  25  L.  ed.  987. 

»».     DURESS  OF  GOODS  DOES  NOT  EXIST 

where  debtor  takes  advantagre  of  financial  em- 
barrassment of  his  creditor  and  refuses  pay- 
ment, unless  he  will  receive  much  less  sum 
than  amount  of  debt,  and  creditor  accepts  such 
sum,  knowins:  his  pressing^  need  for  money. — 
Hackley  va  Headley,  46  Mich.  669,  8  N.  W.  Rep. 
611. 

ai.  Dlstlnsnlsklnci  Vyne  va  Glenn,  41  Mich. 
112,  1  N.  W.  Rep.  997. 

22*  Not  shown  where  party  pnrsnes  or 
threatens  nsnnl  le^al  steps  for  collection  of 
debt  In  manner  provided  by  law. — Burke  vs. 
Gould,  105  Cal.  277,  288.  88  Pac  Rep.  783. 

98.    Hint  shown  by  slsnlnir  of  renewal  note 

and  new  contract,  under  threat  to  remove 
piano  purchased  on  instalment  plan. — Kim- 
ball vs.  Raw,  7  Kan.  App.  17,  51  Pac.  Rep.  789. 

m.     DURESS    OF    IMPRISONMENT. 

94.  COMMON  LAW  IS  THAT  ARREST  FOR 
PROBABLE  CAUSE,  made  under  leeral  author- 
ity, but  for  improper  purpose,  will  be  con- 
strued duress  of  imprisonment  where  person 
arrested  pays  money,  or  enters  into  any  con- 
tract, object  of  which  is  to  procure  his 
acknowledgrment.  and  such  party  may  recover 
back  money  or  avoid  contract. — Phelps  &  John- 
son vs.  ZuschlaiTt  84  Tex.  871.  881.  See  Rich- 
ardson vs.  Duncan,  8  N.  H.  508;  MoGowen  vs. 
Bush.  17  Tex.  196.  201. 

See  par.  19  this  note. 

SB.  CONTRACT— EXECUTING  TO  OBTAIN 
DELIYERANCE  FROM  IMPRISONMENT  un- 
der lesral  process  maliciously  issued,  may 
avoid  contract. — ^Brooks  va  Berryhill.  20  Ind. 
97,  100. 

SS.  Exeented  liy  party  arrested  without  Jnut 
ennse,  and  for  motives  which  law  does  not 
sanction.  In  order  to  procure  his  liberation 
from  restraint,  is  imputed  to  be  lUesal  duress, 
and  corrupt  in  its  orisrin. — Osborn  vs.  Robbins, 
26  N.  Y.  866,  871.  See  Mass.  Watkins  vs.  Baird. 
6  Mass.  606.  510,  4  Am.  Deo.  170.  N«  H.  Rich- 
ardson vs.  Duncan,  8  N.  H.  608;  Severance  vs. 
Kimball,   8   N.  H.  886.     N.  Y.    Eadle  vs.   Slim 
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mon.  26  N.  Y.  9,  82  Am.  Dec.  396.  Ens.  Cum- 
mlnff  V8.  Ince,  11  Ad.  &  K.  N.  S.  (11  Q.  B.)  112, 
119.  6S  EnfiT.  C.  L.  110. 

27.  Executed  throvffh  arrest  under  legaA 
warrant  by  proper  officer  havinir  for  its  ob- 
ject extortion  of  money  or  enforcement  of 
settlement  of  civil  claim,  is  obtained  by 
duress  and  therefore  void. — Morrill  vs.  Nisrfat- 
ingale,  93  Cal.  452,  457,  27  Am.  St.  Rep.  207, 
28  Pac.  Rep.  1068.  See  Hackett  vs.  King,  88 
Mass.   (6  Allen)  68. 

28.  Obtained  by  dnreas  of  unlawful  impris- 
onment is  void. — ^Hargreaves  vs.  Korcek,  44 
Neb.  660.  670.  62  N.  W.  Rep.  1086. 

20.  CONTRACT  OBTAINED  BY  REASON 
OF  DELIVERANCE  Of  party  from  unlawful 
imprisonment  under  color  o*f  legal  purpose 
may  be  avoided  on  erround  of  duress. — Wat- 
kins  vs.  Baird,  6  Mass.  606,  4  Am.  Dec.  170. 

80.  Obtained  by  nnlawfal  detention  of 
prisoner  may  be  avoided  on  ground  of  duress 
even  though  imprisonment  was  originally  law- 
ful.— Watkins  vs.  Baird,  6  Mass.  606.  4  Am.  Dec. 
170;  Huscombe  vs.  Standing,  Cro.  Jac.  187. 

81.  Obtained  from  party  falsely,  mali- 
ciously, and  without  probable  cause  arrested, 
is  avoided  by  duress  of  imprisonment. — Wat- 
kins   vs.   Baird.   6   Mass.   606.   4   Am.   Dec.    170. 

82.  DURESS  IS  CONSTITUTED  BY  AR- 
REST, even  upon  legal  warrant  and  upon 
criminal  charge  to  compel  payment  of  mere 
debt  as  misuse  of  legal  process. — Morrill  vs. 
Nightingale,  93  Cal.  462,  467.  27  Am.  St.  Rep. 
207.  28  Pac.  Rep.  1068.  See  Taylor  vs.  Jacques, 
106  Mass.    291.    294. 

88.     DURESS    OF    IMPRISONMENT    EXISTS 

even  where  charge  was  well  founded  if  party 
is  maltreated  while  so  confined,  and  his  acts 
are  produced  by  such  maltreatment. — Hatter 
vs.  Greenlee.  1  Port.  (Ala.)  222,  26  Am.  Dec. 
870. 

84.  Exists  wbere  tbere  la  arrest  for  im- 
proper porposes  and  without  Just  cause  or 
where  there  is  arrest  for  Just  cause  but  with- 
out lawful  authority,  or  where  there  is 
arrest  for  Just  cause  and  under  law- 
ful authority  for  unlawful  purposes. —  Mor- 
rill vs.  Nightingale.  93  Cal.  462,  467,  27 
Am.  St.  Rep.  207.  28  Pac  Rep.  1068.  See  Rich- 
ardson vs.  Duncan.  8  N.  H.  608.  611;  Baker  vs. 
Morton,  79  U.  a  (12  Wall.)  160.  bk.  20  L.  ed. 
262. 

86.  Exists  wbere  one,  by  unlawful  act  of 
another,  is  induced  to  make  contract  or  per- 
form some  act  under  circumstances  which  de- 
prive him  of  exercise  of  free  will. — Hackley 
vs.  Headley,  46  Mich.  669.  8  N.  W.  Rep.  611. 

86.  Every  restraint  ot  man'*  liberty  with- 
out warrant  of  law  (b*  duress  of  Imprison- 
ment.— Hatter  vs.  Greenlee,  1  Port.  (Ala.)  222. 
26  Am.  Dec.  870. 


87.  Iie^al  and  resnlar  warrant  fonnded  on 
false  eharse  without  probable  cause,  only  used 
as  pretext  to  convey  illegal  design,  is  duress 
of  imprisonment. — Hatter  vs.  Greenlee.  1  Port. 
(Ala.)   222.  26  Am.  Deo.  870. 

88.  DURESS  OF  IMPRISONMENT  IS  NOT 
SHOWN  where  the  arrest  is  not  malicious  or 
made    pretext    to    cover    duress    of    imprison- 


ment or  where  there  Is  probable  cause. — Hat- 
ter vs.  Greenlee,  1  Port  (Ala.)  222,  26  Am. 
Dea  870. 

88.  TRUTH  OF  FALSITY  OF  CHARGE  OF 
CRIMINAIj  prosecution  forms  no  element 
establishing  guilt  or  innocence  of  party  charged 
with  extortion  or  menace. — ^Morrill  vs.  Nlgrht- 
ingale.  98  Cal.  462,  457,  27  Am.  St.  Rep.  207, 
28  Pac  Rep.  1068;  People  vs.  Choynskl.  95 
Cal.  640.  642,  80  Pac.  Rep.  791.  See  Hackett 
vs.  King,  88  Mass.  (6  Allen)  68;  Taylor  vs. 
Jaques,  106  Mass.  291,  294;  Richardson  va. 
Duncan,  S  N.  H.  608,  611. 

IV.     VOLUNTARY   PAYMENTa 

40.  DURESS  EXERTED  UNDER  CIRC1JM- 
STANCES  sufficient  to  influence  apprehensions 
and  conduct  of  prudent  business  men,  payment 
of  money  wrongfully  Induced  thereby  "will 
not  be  regarded  as  voluntary,  but  made  under 
duress. — Burke  vs.  Gould,  106.  Cal.  277,  281, 
88  Pac.  Rep.  788.  See  Robertson  vs.  Frank 
Bros.  Co.,  132  U.  a  17,  bk.  88,  U  ed.  2S6,  10 
Sup.  Ct.  Rep.  6. 

41.  VOLUNTARY  PAYMENT  OF  ILLEQAX 
DEMAND  knowing  it  to  be  illegal  does  not 
entitle  party  to  any  consideration. — Brumagim 
vs.  TiUinghast,  18  CaL  266,  271,  79  Am.  Dec 
176. 

42.  VOLUNTARY  PAYMENT  IN  IQNO- 
RANCE  OR  MISAPPREHENSION  of  law  re- 
specting its  validity  puts  party  in  no  better 
position,  and  does  not  entitle  him  to  have 
transaction  open. — Brumagim  vs.  TiUinghast* 
18  CaL  266.  271.  79  Am.  Dec.  176. 

V.     RIGHT   TO  RELIEF  AGAINST. 

48.  TECHNICAL  DISTINCTION  sometimes 
taken  between  duress  per  minas  and  duress 
of  imprisonment,  need  not  be  observed  in 
equity,  as  each  is  equally  fatal  to  contract 
where  menace  is  used,  or  equivalent  acts  of 
violence  are  such  as  to  have  undue  influence 
on  party  and  to  prevent  exercise  of  his  ow^ 
free  will  in  executing  contract. — Brown  vs. 
Peck,   2  Wis.   261.   277. 

44.  COMPULSION  OR  COERCION  under 
which  party  acts  is  ground  of  relief. — Bruma- 
gim vs.  TiUinghast,  18  Cal.  266,  271,  79  Am. 
Dec.  176. 

45.  DUB  PROCESS  OF  LAVIT — Ckintraet  olb- 
talned  by  arrest  of  man  by  dse  proecas  of  lavr 

without  consideration  amounts  to  duress  in 
equity,  and  relief  will  be  given  against  such 
contract. — Stouflfer  vs.  Latshaw,  2  Watts  (Pa.) 
166,  168,  27  Am.  Dec.  297. 

46.  ILLEGALITY  OF  DEMANDS  CONSTI- 
TUTES of  itself  no  ground  for  relief;  there 
must  be  some  compulsion  or  coercion  attend- 
ing its  assertion  controlling  conduct  of  party. 
— Brumagim  vs.  TiUinghast,  18  Cal.  266,  271, 
79  Am.  Dec.  176. 

47.  TRUST — Equity  will  not  reader  Its  aid 

to  set  aside  execution  of  valid  trust  on  ground 
of  duress. — Nordholt  vs.  Nordholt,  87  Cal.  662, 
667.  22  Am.  St  Rep.  268,  26  Pac.  Rep.  699. 

48.  COMPLAINT— AUecaUoB  of  deed  te 
eomplalBt  which  is  made  certain  by  answer 
cannot  be  attacked  for  first  time  upon  appeal 
on   ground   that   complaint   is   Insulllcient   be- 
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asse  it  does  not  allesr^  axecutlon  of  deed  by 
piaisUff  where  record  shows  that  demurrer 
«u  oTerruled  by  consent,  and  defect,  if  any, 
wu  cured  by  answer  allefiringr  execution  of 
ted,  but  denying-  duress. — De  Flores  vs.  Santa 
C^  U  CaL  191.  192.  24  Pac  Rep.  1026. 

«L  CHARGES  TO  JURY— That  If  contract 
mm  catered  teto  freely  to  satisfy  plaintiffs' 
sroTed  claim  for  damasres  it  was  good,  but 
.-lid  if  given,  in  whole  or  in  part,  to  sup- 
yrtsB  inquiry  into  commission  of  offense,  or 
to  prevent,  in  any  measure,  administration  of 
crlmioal  Justice,  in  action  upon  note  given  un- 
der pressure  of  criminal  prosecution  and  to  in- 
dace  its  suppression,  is  not  prejudiciaL — ^Wal- 
bridge  vs.  Arnold.  21  Conn.  424,  482. 


00.  SPBCIALLT  PLBADED— Where  dnreits 
soivht  to  be  proved  la  alllrmatlve  matter  in 
avoidance,  it  must  be  specially  pleaded,  other- 
wise no  evidence  to  prove  it  can  be  admitted, 
over  objection  of  other  party. — Nordholt  vs. 
Nordholt.  87  Cal.  662.  666.  22  Am.  St.  Rep.  268, 
26  Pac.  Rep.  699.  See  McComb  vs.  Reed.  28 
Cal.  281,  87  Am.  Dec  116;  Miller  vs.  Sharp. 
48  Cal.  894;  McCreery  vs.  Duane.  68  CaL  262; 
McCreary  va  Marston.  66  Cal.  408. 

VL     BVIDENCD. 

51.     BVIDBNCB: — SiillIclCBt  to  avoid  contract 

on  ground  of  duress  must  not  only  be  clear 
but  conclusive. — Davis  vs.  Fox,  69  Mo.  126; 
Brown  va  Peck,  2  Wis.  261. 


§  1570.    MENACE,  WHAT.    Menace  consists  in  a  threat : 

L  Of  such  dnress  as  is  specified  in  subdivisions  one  and  three  of  the  last  section ; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  property  of  any  such  person  as 
is  specified  in  the  last  section;  or, 

3.  Of  injury  to  the  character  of  any  such  person. 

History:     Enaeted  March  21,  1S72; 


I.   In  GeneraL 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Dnress  of  person— ^Sonsists  in  impriBon- 

ment  or  threat,  etc 
)-5.  Menace— What  constitates. 

6.  Same — Necessity  of  actual  or  threatened 

exercise  of  power,  etc 

7.  Same— Question  of  innoeenoe  or  guilt  not 

material. 

8.  Same — Necessity  of   showing   threat  by 

word,  etc. 
9-12.  Same — ^How  shown. 
13-19.  Same — When  not  shown. 

n.    Groonds  of  Avoidance 

20-23.  Free  agency — Absence  of. 

24.  Impediment  to  dne  course  of  justice,  etc 
25,26.  Public  policy. 

III.    Threat  to  Prosecute  Third  Party. 

27.  Contract — ^Parent — Prosecution   of   child. 
28-35.  Same— Husband  and  wife. 

nr.    Bight  to  Beeover. 

36.  Allegation — SufSciency  of. 
37,38.  Acceptance  upon  character  of  payment — 
CompulBion,   etc. 

89.  Fact  of  belief  in  guilt — How   far  con- 
sidered. 

40.  Evidence — Sufficiency  of. 

L     IN    GENERAU 

L  APPI^IBD,  CITED,  CONSTRUBD*  RB- 
FBRRBD  TO,  etc..  in:  Morrill  vs.  Nl^htinsale, 
93  Cal.  462.  466,  27  Am.  St.  Rep.  207,  28  Pac 
Rep.  1068  (construed  and  applied  with  other 
sections);  Bancroft  va  Bancroft  (CaL  May  8» 
1895),  40  Pac  Rep.  488,  489  (construed  and  ap- 
plied); Woodham  vs.  Allen,  180  Cal.  194,  198. 
II  Pac  Rep.  898  (construed  and  applied  with 
other  sections). 

As  to  eomtnetm  obtained  by  dnress  otb«r 
tkmm  dinreao  by  tbreat  or  memaco,  see  ante 
11(69  and  note 

Am  to  epBtmet  pvocvred  by  tbreat  of  prooeea- 
tlra  of  a  relative,  see  monoffrapblo  note  by 
Ernest  Watts,  26  L.  R.  A.  48-68. 
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5.  DURSSS  or  PKR90N  IS  BSITHBR  BY 
IMPRISONMBNTy  OR  BY  THRBAT,  or  by  ex- 
hibition of  force  which  apparently  cannot  be 
resisted.~Hackley  vs.  Headley,  46  Mich.  669, 
8  N.  W.  Rep.  611. 

See  ante  i  1669  pars.  84-89  and  noto. 

8.  BfBNACB  CONSISTS  IN  THRBAT  OF 
ARRBST  AND  IMPRISONMBNT  for  unlawful 
purpose.— Morrill  va  Nightingale  98  Cal.  468, 

467,  27  Am.  St  Rep.  207,  28  Pac.  Rep.  1068. 

4.     THRBAT  TO   INJUBY   OF   CHARAOTBR 

and  renders  it  entirely  immaterial  whether 
person  is  guilty  or  innocent  of  crime  charged. 
— ^Morrill  va  Nightingale.  08  Cal.  462,  466,  27 
Am.  St.  Rep.  207,  28  Pac  Rep.   1068. 

6.  Where  menace  consists  of  threat  of  injury 
to  character. — ±>eople  vs.  Choynski,  96  Cal.  640, 
642,  30  Pac  Rep.  791.  See  Morrill  vs.  Night- 
ingale, 98  Cal.  462,  466,  27  Am.  St.  Rep.  207, 
28  Pac.  Rep.  1068. 

6.  Aetnal   or  threatened  esterdse  of  power 

possessed,  or  supposed  to  be  possessed,  by 
party  exacting  or  receiving  payment,  over 
person  or  property  of  party  making  same, 
from  which  other  has  no  other  means  of  Im- 
mediate relief,  must  exist — Brumagim  vs.  Tlll- 
inghast,  18  CaL  266,  272,  79  Am.  Dec  176. 

7.  <iiie«tlon  whether  person  la  guilty  or  1d- 
noeent  of  crime  charged,  is  immaterial,  where 
menace  consists  in  threat  of  injury  to  his 
character. — Morrill    vs.    Nightingale,    98    Cal. 

468,  466,  27  Am.  St  Rep.  207,  28  Pac.  Rep.  1068. 

8.  Threats  of  proseevtlon  by  word  need  not 
be  shown,  neither  is  it  necessary  that  promise 
to  forbear  prosecution  shall  be  actually  made, 
to  constitute  duress  which  will  avoid  oon- 
tract — Bentley  vs.  Robson.  117  Mich.  691,  76 
N.  W.  Rep.  146. 

9.  MBNACB  SHOWN  BY — Contraet  obtained 
by. — CoereloB  amoantlmi:  to  duress,  although 
contract  may  have  been  approved  by  order  of 
court.— Foote  va  De  Poy  (Iowa  Jan.  18,  1906), 
102  »,'  W.  Rep.   112. 
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10.  Tlircat  to  Biake  arrest  upon  writ  for 
slander,  and  acknowledgment  obtained  in  such 
manner  is  sufficient  to  overcome  mind  and 
will  of  person  of  ordinary  firmness,  and  will 
be  avoided  if  made  without  free  consent. — 
Foss  vs.  Hildreth,  92  Mass.  (10  Allen)  76»  80. 

11.  Threats  of  imprlsoiiineiit  upon  charffO 
of  embezzlement. — Morrill  vs.  Nightingale,  98 
Cal.  452.  466p  27  Am.  St.  Rep.  207,  28  Pao.  Rep. 
1068. 

12.  Threat  to  take  life  If  he  refuses. — 
Baker  vs.  Morton.  79  U.  S.  (12  Wall.)  150,  bk. 
20  L.  ed.  262.  See  Pierce  vs.  Brown,  74  17.  S. 
(7  Wall.)  205.  214.  bk.  19  L.  ed.  134. 

18.  WHEN  NOT  SHOWN.~lIenace  to  char- 
acter Is  not  shown  by  threat  to  inform  bank 
that  plaintiff  was  not  owner  of  certain  stock, 
where  it  is  shown  that  he  was  owner  of  stock, 
mere  idle  threat  to  make  statement  that  he 
was  not  such  owner  is  not  such  an  attack  on 
character  as  to  overcome  his  free  will. — Ban- 
croft vs.  Bancroft  (Cal.  May  8,  1895),  40  Pac. 
Rep.  488.  affirmed  110  Cal.  874,  870,  48  Paa 
Rep.  896. 

14.  Threat  to  sell  property-  for  taxes  does 
not  amount  to  duress,  where  tax  deed  would 
have  been  voided. — Wills  vs.  Austin,  68  Cal.  162. 
179.  See  Merrill  vs.  Austin,  68  CaL  879;  De 
Fr emery  vs.  Austin,  68  Cal.  880. 

15.  Threat  to  sve. — Harris  vs.  Tyson,  84 
Pa.  St.   847,   64  Am.  Dec.   661. 

10;  Threatening  or  aetnally  taking  advan- 
tage of  nsnal  remedy  for  enforcement  of  debt  of 
obligation  does  not  amount  to  legal  duress.^ 
Holt  vs.  Thomas,  106  Cal.  278,  276,  38  Paa 
Rep.  891.  See  Brumagrlm  vs.  Tillinsrhast,  18 
Cal.  265,  271,  79  Am.  Dec.  176;  Kohler  vs.  Wells 
Fargro  &  Co.,  26  Gal.  606;  Bucknall  vs.  Story, 
46  Cal.   589,  18  Am.  Rep.  220. 

17,  Even  thousrh  claim  be  illegal. — Holt  vs. 
Thomas.  106  Cal.  278,  277,  88  Pac  Rep.  891. 
See  Preston  vs.  Boston,  29  Mass.  (12  Pick.) 
7,   12. 

18.  Duress  not  shown  vrhere  mortsasery 
under  threat  of  mortgragee  to  foreclose  mort« 
gB.B^»  proposed  to  convey  morteragred  property 
and  take  back  agreement  to  repurchase  upon 
paying  principal  and  interest  at  given  date, 
where  larger  amount  than  understood  was  in- 
cluded, and  mortgager  with  full  knowledge 
of  facts  paid  same  without  protest,  thereby 
ratifying  agreement. — Burke  vs.  Oould,  106 
Cal.  277,  288.  88  Pac.  Rep.  783.  See  Kohler 
vs.  Wells  Fargo  A  Co.,  26  Cal.  606. 

10.  Resolntlon  to  prosecvte  party  for  olfenso 
of  which  he  was  legally  guilty. — Compton  vs. 
Bunker  Hill  Bank.  96  111.  801.  807,  36  Am.  Rep. 
147.  See  Whitfield  vs.  Longfellow,  18  Me.  146; 
Eddy  vs.  Herrin,  17  Me.     838.  36  Am.  Dec.  261. 

Tax  sale« — See  par.  14  this  note. 

IL  GROUNDS  OF  AVOIDANCE. 
20.  FRBB  AGENCY. — Act  of  free  iin4er- 
■tandlns  does  not  exist  when  parties  are  under 
restraint  or  fear  of  violence. — ^Davls  vs.  Luster, 
64  Mo.  48.  See  Eadie  vs.  Sllmmon,  26  N.  Y. 
9.  82  Am.  Dec.  395;  Brown  vs.  Peck.  2  Wis, 
261.  277;  McCormIck  H.  M.  Co.  vs.  Hamilton. 
73  Wis.  486,  41  N.  W.  Rep.  727;  City  National 
Bank  of  Dayton  vs.  Kusworm,  88  Wis.  188,  48 


Am.  St  Rep.  880,  59  N.  W.  Rep.  664,   26  L.  lU 
A.   48. 


JO.  Threats  are  snch  as  aatnrally  overoomo 
■alnd  and  will  of  ordinary  men. — Hargreaves 
vs.  Korcek,  44  Neb.  660,  62  N.  W.  Rep.  1086. 
See  HuUhorst  vs.  Scharner,  15  Neb.  57,  17  N. 
W.  Rep.  259;  Horton  vs.  Bloedom,  87  Neb.  666» 
56  N.  W.  Rep.  821. 

22.  COERCION  is  not  voluntary  act  of 
party. — Foote  vs.  De  Poy  (Iowa  Jan.  13,  1906), 
102  N.  W.  Rep.  112. 

28.  MORAL  COMPULSION,  such  as  that  pro- 
duced by  threats  to  take  life,  or  to  Inflict  great 
bodily  harm,  as  well  as  that  produced  by  im- 
prisonment, destroys  free  agency,  without 
which  there  can  be  no  contract,  as  there  is 
no  consent  in  such  case. — Baker  vs.  Morton. 
79  U.  S.  (12  Wall.)  150,  bk.  20  L.  ed.  262.  See 
Watklns  vs.  Baird,  6  Mass.  506,  511.  4  Am.  Dec. 
170;  Richardson  vs.  Duncan,  8  N.  H.  608. 

24*  IMPEDING  JITSTICB. — Contra<$t  entered 
Into  to  secnre  payment  of  Indebtedness  by 
means  of  menace  accompanied  with  threat 
that  if  such  indebtedness  is  not  satisfied  a 
warrant  will  be  issued  and  imprisonment  fol- 
low, is  invalid  as  impeding  due  course  of  pub- 
lic Justice,  and  abuse  of  criminal  process. — 
Morrill  vs.  Nightingale,  98  CaL  462,  456.  27 
Am.  St  Rep.  207,  28  Pac.  Rep.  1068.  See  Bane 
vs.  Detrick,  52  111.  19,  27. 

25.  PUBLIC  POLICY. — Contraet  entered  In- 
to under  threat  of  erlmlnal  prosecution,  against 
public  policy  and  avoided. — ^Morrill  vs.  Night- 
ingale, 93  Cal.  468,  466,  27  Am.  St  Rep.  207, 
28  Pac  Rep.  1068. 

2C     Contract    executed    and    Indaced    solelx 

by  well  continued  belief  that  unless  party  en- 
ters into  it  he  will  be  arrested  and  im- 
prisoned upon  warrant  for  emoezzlement,  is 
against  public  policy  and  void  as  showing  no 
free  consent — Morrill  vs.  Nightingale,  93  CaL 
462,  466,  27  Am.  St  Rep.  207,  28  Pac.  Rep.  1068 

IIL     THREAT  TO  PROSECUTE  THIRD 

PARTY. 

27.  THREAT  TO  PROSECUTE  CHILD. — 
Contract  entered  Into  by  father  under  threat 
of  prosecution  of  son,  may  be  avoided  by  father 
as  obtained  by  duress. — Harris  vs.  Carmody. 
181  Mass.  61,  55.  41  Am.  Rep.  188.  See  Schults 
vs.  Culbertson.  46  Wis.  818,  1  N.  W.  Rep.  19; 
Schultz  vs.  Culbertson,  49  Wis.  122,  4  N.  W. 
Rep.  1070;  McCllntick  vs.  Cummins.  3  McL. 
C.  a  168.  169.  16  Fed.  Cas.  1872. 

28.  THREAT  TO  PROSECUTE  HUSBAlfD 
OR  "WIFE. — Contract  n&ade  by  husband  or  wife 
to  relieve  other  from  duress,  may  be  avoided. 
— Heaton  vs.  Norton  Co.  State  Bank.  6  Kan. 
App.  498.  501,  502,  47  Pac.  Rep.  676;  Harris  vs. 
Carmody.  131  Mass.  61,  64,  41  Am.  Rep.  188. 
See  Robinson  vs.  Gould,  66  Mass.  (11  Cush.) 
66;  Bayly  vs.  Clara,  2  Brownl.  276,  276. 

20.  ASSIGNMENT  OF  POLICY  OF  INSUR* 
ANCE  PROCURED  FROM  MARRIED  WOMAN 
UNDSai  THREATS  to  arrest  and  imprison  her 
husband.  Is  void,  as  obtained  under  duress. — 
Eadie  vs.  Slimmon.  26  N.  Y.  9,  82  Am.  Dec.  896. 

SO.  CONTRACT  OBTAINED  FROM  MAR- 
RIED WOMAN  by  statement  that  if  she  exe- 
cutes same  her  husband  will  be  released  from 
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exutlng  restraint  by  officers  of  law,  her  exe- 
cution of  Buch  contract  under  assurance  that 
§ht  must  do  so  in  order  to  prevent  his  going 
to  Jail,  is  procured  by  duress. — Bentley  vs. 
Robson.  117  Mich.  691,  76  N.  W.  Rep.  146. 

31.  CONTRACT  OBTAINED  FROM  MAR- 
BIED  WOMAN  UNDER  THREAT  TO  PROSB- 
CVTE  HUSBAND  under  false  and  fraudulent 
charge  of  embezzlement,  void,  and  fact  that 
ih«  admits  that  she  signed  it  voluntarily,  if 
her  volition  is  gained  by  such  threats  and 
fraudulent  charges,  is  not  material. — Singer 
MfK.  Co.  vs.  Rawson,  60  Iowa  634,  636.  See 
McMahon  vs.  Smith.  47  Conn.  221,  36  Am. 
RflD.  67. 

32L  DURESS  EXISTS  WHERE  CONTRACT 
IS  PROCURED  FROM  "WIFE  solely  under 
threats  to  arrest  and  imprison  husband,  in 
cue  she  refuses  to  make  same. — Heat  on  vs. 
Norton  Co.  State  Bank,  69  Kan.  281,  62  Paa 
Rep.  876. 

33.  Where  guilt  of  husband  has  not  been 
conceded  or  shown  whether  threat  is  of  lawful 
or  unlawful  imprisonment. — Heaton  vs.  Norton 
Ca  State  Bank,  69  Kan.  281,  62  Pac.  Rep.  876. 

34.  MORTGAGE  OBTAINED  FROM  WIFE 
mwiLLINGLY  AND  THROUGH  INFLUENCE 
OF  THREAT  to  take  husband  out  of  state, 
if  same  was  not  executed,  was  obtained 
through  duress,  where  husband  was  Illegally 
In  custody,  and  writ  under  which  he  was  ar- 
rested had  no  justification  in  jurisdiction.— 
Brooks  vs.  Berryhill,  20  Ind.  97,  100. 

38.    UNDUE     INFLUENCE     AND     MENACE 

SHOWN  where  goods  would  not  have  been 
delivered,  or  money  paid,  except  for  fact  that 


plaintiff  was  in  fear  that  defendant  would  pro- 
cure her  husband  to  be  arrested  on  charge  of 
felony,  as  he  had  threatened  to  do. — Wood- 
ham  vs.  Allen,  130  Cal.  194,  198,  62  Pac.  Rep. 
398. 

IV.     RIGHT    TO    RECOVER. 

86.  SUFFICIENCY  OF  OBLIGATION.^Com- 
plalnt  showing  that  money  and  property  were 
obtained  of  plaintiff  by  means  of  menace,  and 
that  she  would  not  have  entered  into  it  except 
through  fear  that  defendant  would  have  pro- 
cured arrest  of  her  husband  on  charge  of 
felony,  sufficiently  alleges  menace. — Woodham 
vs.  Allen,  130  Cal.   194,   198,   62  Pac.  Hep.  398. 

S7.  RECOVERY  DEPENDS  UPON  CHAR- 
ACTER OF  PAYMENT,  whether  voluntary  or 
under  compulsion  or  coercion. — San  Diego  L.  & 
T.  Co.  vs.  La  Presa  School  Dist.,  122  Cal.  98, 
100,   64   Pac.   Rep.   628. 

88.  RECOVERY  RESTS  UPON  COMPUL- 
SION OR  COERCICN  under  which  party  does 
the  act. — San  Diego  L.  &  T.  Co.  vs.  La  Presa 
School  Dist,  122  Cal.  98,  100,  64  Pac  Rep.  628. 

88.  FACT  THAT  PARTY  INDUCED  TO  EN- 
TER  INTO  CONTRACT  does  not  believe  party 
threatened  to  be  guilty,  is  fact  to  be  con- 
sidered on  question  of  duress,  but  not  on  ques- 
tion of  illegality  of  contract — Schults  vs.  Cul- 
bertson,  46  Wis.  813,  1  N.  W.  Rep.  19.  See 
Osborn  vs.  Robbins,  86  N.  Y.  366. 

40.  EVIDENCE  MUST  SHOW  THAT  PLAIN- 
TIFF ^WOULD  NOT  HAVE  DELIVERED  goods, 
or  entered  into  contract,  except  for  threat  held 
over  him  by  defendant. — Woodham  vs.  Allen, 
ISO  Cal.  194,  198,  62  Pac.  Rep.  398. 


§1571.    FRAUD,  ACTUAL  OB  OONSTBUOTIVE.     Fraud  is  either  actual  or 

constructive.  History:     Enacted  Maich  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 
1  Constnied  with  reference  to  application. 
3w  Distinction — Actual  and  eonstmctive  fraud. 
4.  Party  avoiding  contract — Must  act  promptly. 


1«  Applied,  cited,  eometraed,  referred  to,  etc., 
in:  Weiuel  vs.  Shuiz,  78  Cal.  221,  225,  20 
Pac.  Rep.  404  (referred  to);  Colton  vs.  Stan- 
ford. 82  Cal.  361,  383,  16  Am.  St.  Rep.  137,  23 
Pac.  Rep.  16  (construed  and  applied);  Loaiza 
TL  Superior  Court  of  San  Francisco,  85  Cal. 
Ill  SO.  20  Am.  St.  Rep.  197,  sub  nom.  Loaiza 
vs.  Levy,  24  Pac.  Rep.  707,  9  Lb  R.  A.  376  (con- 
strued and  applied). 

2>  CeastmeA  mm  applytes  to  mlsrepreeenta- 
tiess  as  to  value  of  property  knowinsrly  made. 
—Loaiza  vs.  Superior  Court  of  San  Francisco, 
S6  CaL  11,  30,  20  Am.  St.  Rep.  197,  sub  nom. 
Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9  L.  R.  A. 
27(.  See  Cruess  vs.  Fessler,  39  CaL  836;  Bank 
of  Woodland  vs.  Hiatt,  68  CaL  284. 

3i  DtetlBcUoA  betfteeM  aetiial  and  eoa- 
■tveetlve  tmiiA. — ^Actual  fraud  makes  contract 


utterly  void,  as  to  creditors  and  all  others 
whom  It  Intends  to  injure,  and  therefore  it 
cannot  be  permitted  to  stand  as  to  them  as 
security  for  advance,  but  if  no  such  actual 
fraud  was  orisrlnally  contemplated,  law  ad- 
judfiTSS  acts  fraudulent  on  motives  of  public 
policy,  as  in  cases  of  voluntary  and  other  con- 
veyances which  are  void  asrainst  creditors  and 
purchasers;  then  If  any  advances  have  been 
made  or  any  other  equities  arise,  they  may 
be  enforced  by  court  in  favor  of  grrantee. — 
Tompkins  vs.  Sprout,  65  CaL  31,  37.  See  Boyd 
vs.  Dunlap,  1  John.  Ch.  (N.  T.)  478;  Sands  vs. 
Codwise,  4  John.  (N.  Y.)  636,  649;  4  Am.  Dec 
306;  Bean  vs.  Smith,  8  Mas.  C.  C.  262,  296,  8 
Fed.  Cas.  1143. 

4.  Party  avoldlnir  eontraet  for  fraud  must 
act  promptly  after  fraud  is  discovered,  or  he 
will  be  deemed  to  have  waived  It — Bailey  vs. 
Fox,  78  Cal.  389,  896,  20  Pac.  Rep.  868.  See 
Fratt  vs.  Flske,  17  CaL  380;  Barneld  vs.  Price, 
40  CaL  636. 


§  1572.  AOTUAL  FRAUD,  WHAT.  Actual  fraud,  within  the  meaning  of  this 
chapter,  consists  in  any  of  the  following  acts,  committed  by  a  party  to  the  con- 
gest, or  with  his  connivance,  with  intent  to  deceive  another  party  thereto,  or  to 
induce  him  to  enter  into  the  contract: 


S 1572        (1284) 


AC7rUAI«    FRAUD--GB1VBRALL.T. 


[DlT.  Ill,  Pt.  U. 


1.  The  suggestioiii  as  a  fact,  of  that  which  is  not  trnei  by  one  who  does  not  be- 
lieve it  to  be  true; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the  information  of  the 
person  making  it,  of  that  which  is  not  true,  though  he  believes  it  to  be  true ; 

3.  The  suppression  of  that  which  is  tme^  by  one  having  knowledge  or  belief 
of  the  fact; 

4.  A  promise  made  without  any  intention  of  performing  it ;  or, 

5.  Any  other  act  fitted  to  deceive. 

History:     Enacted  March  21,  1872. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to, 
etc. 
2-4.  Construed — ^With  reference  to  applica- 
tion— ^Bescission. 
6.  Definition — Maxim    onmis    definitio    in 
jure  periculoea. 
6-10.  From  what  arises — ^Assertions. 

11.  Same— Breach  of  duty. 

12.  Same — ^Deceitful  practices. 

13.  Same — ^Doing  what  law  deems  fraudu- 

lent. 

14-26.  How  shown — Acceptance    hy    creditor^ 
affidavit,  contract,  etc 

27-30.  When  not  shown — Mere  failure  to  per- 
form, etc. 
31.  What  includes. 

82-35.  Consideration — ^Effect    of    inadequa^, 
want  of,  etc. 

XL    Intent — Necessity  of. 

36.  Consists  in  intention. 
37-44.  Bad  faith  and     intent — ^Necessity  of, 
dishonesty,  etc. 
45.  Gross    carelessness  —  As    evidence    of 
fraudulent  intent. 
46-50.  Promise  made  without  intention  of  per- 
forming. 

IIL    Information — Belief  Based  Upon. 

51.  Knowledge  —  Presumption    as    to    In 

party  making  statement. 

52.  Same— Intention  based  on  belief— How 

stated  to  escape  liability. 
63.  Opinion — ^How  far    constitutes    actual 
fraud. 

IV.  Known  Defects — Duty  to  Point  Out. 

54.  Material  fact — Effect  of  knowledge  as 
to. 
55-57.  Caveat  emptor — ^Application  of  rule. 

58.  Bepresentation — ^Effect  of  discarding. 

59.  Bule  as  to  curing  title    when    vendor 

innocent — When  not  applied. 

60.  Title — Knowledge  of  vendor  as  to  de- 

fect, not  shown  on  face. 

V.  Fraud— Effect  of, 

61.  Contract  void. 

62.  Property  does  not  pass. 

68.  Deed   obtained  by — ^Not  security     for 

any  purpose. 
64, 65.  Party  defrauded — ^Biffhts  of— Damages. 
66-68.  Same — ^When  entitled  to  equitable  re- 

Uef. 

69.  Same — ^Effect  of  negligence. 
70,  71.  Same — ^Bights  of  as  to  election. 

72-76.  Party  guilty  of — ^Position  of. 


VL  Waiver  and  Batification. 

77.  Waiver — Question  of  fact. 

78.  Affirmance— When  deemed  waiver. 

79.  Batification  —  Necessity     of     showing 

knowledge  of  rights. 

80.  Subsequent  agreement— Effect  of. 

Vn.  Courts — Jurisdiction  of. 

81-83.  Interference — ^Based    upon    redress    of 
wrong  and  injury. 

84.  Bight  to  jury  trial — ^When  exists. 

85.  Belief  in     equity — ^When     not     enter- 

tained. 

Vlil.  Evidence. 

86.  Burden  of  proof. 

87.  Damage — Necessity  for  showing. 

88.  Distinct  fraud — ^Bule  as  to,  how  limited. 

89.  Consideration — Bight  to  inquire  into. 

90.  Conversations — How  far  admissible. 
91-93.  Declarations — Of    guilty    party — How 

far  admissible. 
94.  Insolvency — ^Knowledge    of — How    far 
admissible  of  intent  to  defraud. 
95-99.  Parol  evidence — How  far  admissible. 
100-103.  Presumption — To    what  extent     show» 

or  inferred. 
104, 105.  Subsequent  acts — ^When  admissible. 

L     IN  QENERAIi. 

1.  APPL.IBD,  CITED,  CONSTRUBD,  RB- 
FERRBD,  TO,  etc.,  in:  Brady  vs.  Bartlett,  66 
Cal.  350,  866  (construed  with  %151'6);  Robarts 
vs.  Haley,  65  Cal.  897,  402,  4'  Pac.  Rep.  885 
(construed  and  applied  with  |1573);  Briaon 
vs.  Brison,  76  Cal.  626.  527,  7  Am.  St.  Rep. 
189,  17  Pac  Rep.  689  (construed  and  applied); 
Newman  vs.  Smith,  77  Cal.  22,  26,  18  Pac.  Rep. 
791  (construed  and  applied  with  |1710);  Law- 
rence vs.  Gayetty.  78  Cal.  126,  131,  12  Am. 
St  Rep.  29,  20  Pac.  Rep.  382  (construed  and 
applied);    Wenzel   vs.   Shulz,    78    Cal.    221,    226, 

20  Pac.  Rep.  404  (construed  and  applied  with 
11671);  In  re  Estate  Kohler,  79  Cal.   81S,  816, 

21  Pac  Rep.  768  (construed  and  applied);  Col- 
ton  vs.  Stanford,  88  Cal.  361,  883,  16  Am.  St. 
Rep.  137,  28  Pac  Rep.  16  (construed  and  ap- 
plied); Mayer  vs.  Salazar,  84  Cal.  646,  649,  84 
Pao.  Rep.  697  (construed  and  applied);  Klose 
vs.  Hillenbrand,  88  Cal.  478,  477,  26  Pac.  Rep. 
852  (construed  and  applied);  Hays  vs.  Gloster, 
88  C!al.  560,  566,  26  Pac  Rep.  867  (construed 
and  applied);  Schults  vs.  McLean,  98  Cal.  329, 
869,  28  Pac.  Rep.  1067  (construed  and  applied); 
Wlckersham  vs.  Comerford,  96  Cal.  488,  440, 
SI  Pac  Rep.  868  (construed  and  applied  with 
11710);  Oroppensriesser  vs.  Lake,   108  Cal.    87, 

48,  86  Pac  Rep.  1086  (construed  and  applied)| 
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lan^Iey  vs.  Rodrlffuex,  122  Cal.  680,  681,  68 
Am.  SL  Rep.  70,  66  Pac.  Rep.  406  (construed 
and  applied);  Benson  vs.  BuntinsTi  127  Cal. 
KZ,  S35,  78  Am.  St.  Rep.  81,  69  Pac.  Rep.  991 
(construed  and  applied);  In  re  Estate  Benton, 
131  Cal.  472,  477,  63  Pac.  Rep.  776  (construed 
and  applied);  Smith  vs.  Blandin,  133  Cal.  441, 
443.  S6  Pac  Rep.  894  (construed  and  applied); 
In  re  Estate  Johnson,  134  Cal.  662,  663,  66  Pac. 
Rep.  847  (construed  and  applied  with  (1678); 
People  vs.  Klee  (Cal.  July  9,  1902),  69  Pac 
Rep.  C96,  698  (construed  and  applied);  Hart- 
wig  va  Clark,  188  Cal.  668,  671,  72  Pac  Rep. 
Hi  (construed  and  applied  with  other  sec- 
tions); Donnelly  vs.  Rees,  141  Cal.  66,  68,  74 
Pac  Rep.  483  (construed  and  applied  with 
other  sections);  Becker  vs.  Schwerdtle,  141 
CaL  386,  890,  74  Pac  Rep.  1029  (construed  and 
applied);  MuUer  vs.  Palmer,  144  Cal.  306,  312, 
77  Pac  Rep.  964  (construed  and  applied). 

As  to  aetloiia  for  false  repreeemtatloiu^  see 
monographic  notes  20  Am.  Dec  626;  18  Am. 
St  Rep.  666. 

As  to  earelessnesa  mm  bar  to  relief  froaa 
trmm4f  see  monographic  note  82  Am.  St.  Rep. 
384. 

As  to  eomcealmemt  of  material  faet  as  fravd* 
see  monographic  notes  by  Robert  Desty,  4 
L.  R.  A.  168;  6  L.  R.  A.  428,  and  brief  46  U 
R.  A  818. 

As  to  deceltt  see  post  8S  1709-1711  and  notes. 

As  to  daress  or  fraud  mm  defense  to  aetlon 
for  breach  of  promise  of  marrlase^  see  mono- 
graphic note  40  Am.  St.  Rep.  174. 

As  to  expression  of  opinion  as  frand,  see 
monographic  notes  by  H.  P.  Farnham,  86  Lb 
a  A  417-441,  87  L.  R.  A.   604. 

As  to  false  promises  as  frand*  see  mono- 
graphic note  by  Robert  Desty,  4  L.  R.  A.  168. 

As  to  cffeet  of  representlngr  thlass  sold  to 
be  seed,  see  monographic  note  by  B.  A.  Rich, 
16  L.  R.  A.    796. 

As  to  frand  In  case  of  relation  of  conlldenee 
sad  trust  l»etween  parties,  see  monographic 
note  by  Robert  Desty,  11  Lb  R.  A.  66. 

As  to  frand  In  obtaining  credit,  see  mono- 
graphic note  by  B.  A.  Rich,  14  L.  R.  A.  264. 

As  to  frand  pending  marrlagre  contraett  see 
monographic  note  by  Robert  Desty,  8  I*.  R. 
A  814.  and  brief  63  K  R.  A.  92. 

As  to  frand  to  defeat  dower,  see  mono£rraphle 
note  by  Robert  Desty,  8  L.  R.  A.  814. 

As  to  Imprisonment  for  debt  In  ease  of 
Crasd,  see  monographic  note  by  Ernest  Watts, 
34  L.  R.  A.  684-642,  671. 

iBsolTcncy,  see  ante  11568  and  note 

As  to  Intent  In  concealment  of  Insolveney  as 
greand  of  frand*  see  monographic  note  by  B. 
A  Rich.  14  Lb  R.  A.  264. 

As  to  liability  of  corporation  ofllcers  for  eom- 
ioB7*B  frand,  see  monographic  note  by  B.  A. 
Rich,  28  Lu  R.  A.  421-427. 

As  to  misrepresentations,  see  ante  %  1668  and 
Bota 

As  to  necessity  of  moral  tnrpltnde  In  lesal 
ftraad,  see  brief  61  U  R.  A.  178. 

As  to  recovery  of  Jndgrmeat  on  note  and 
Mertgase  wm  bar  to  action  for  frond  In  ob* 
talntsff  loan,  see  monographic  note  by  B.  A. 
Rich,  "effect  of  election  of  remedies  in  case  of 
fraudulent  purchase,"  16  L.  R.  A.  89,  90. 


As   to   recriminatory   frand   as    defense^   see 

monographic  note  81  Am.  St.  Rep.  727. 

As  to  relief  from  Jndgrment  rendered  on  pub- 
lication of  process,  see  monographic  note  by 
J.  a.  Oreen,   16  U  R.  A.  361. 

As  to  replevin  for  property  obtained  by 
frandnleat  purchase,  see  monographic  note  by 
H.  P.  Farnham,  21  L.  R.  A.  206-209. 

As  to  representations  to  commercial  aveneles, 
see  monographic  note  by  B.  A.  Rich,  14  L.  R. 
A.  264. 

As  to  resclndlmff  contract  on  ground  of  fraud, 
see  monographic  note  by  Robert  Desty,  2  I* 
R.  A.  163. 

As  to  rlffht  to  rely  upon  representations 
made  to  effect  contract  as  basis  for  charare  of 
fraud,  see  monosrraphic  note  by  H.  P.  Farn- 
ham, 37  L.  R.  A.  693-616. 

As  to  rigrbt  to  recover  injuries  suffered  from 
acting  upon  false  representations,  see  mono- 
graphic note  88  Am.  Disc  442. 

As  to  rights  of  parties  to  fraudulent  or  il- 
legal transaction,  see  monogrraphic  note  84 
Am.  Dec.  786. 

As  to  silence  when  deemed  fraudulent,  see 
monographic  note  by  Robert  Desty,  1  U  R.  A. 
742. 

As  to  what  constitutes  actionable  deceit,  seo 
brief  61  L.  R.  A.  806. 

As  to  what  constitutes  fraud,  see  mono- 
graphic notes  by  Robert  Desty,  4  U  R.  A.  168; 
6  L.  R.  A.  149. 

As  to  what  is  sufflclent  proof  of  fraud,  see 
monographic  note  66  Am.  Dec.  167. 

As  to  when  deed  is  void  for  fraud  at  law, 
see  monographic  note  93  Am.  Dec  696. 

2.     CONSTRUBD      A9     ALLOWING     PARTY 

acting:  promptly  to  rescind  contract  where 
statements  are  untrue  in  material  respects. — 
Oroppengiesser  vs.  Lake,  103  CaL  37,  42,  36 
Pac  Rep.  1036.  See  Alvsrres  vs.  Brannan,  7 
Cal.  603,  68  Am.  Dec  274;  Bank  of  Woodland 
vs.  Hlatt,  68  CaL  284. 

8.  As  applying  to  contract  entered  into  be- 
tween mother  and  son  whereoy  in  considera- 
tion of  conveyance  by  mother  to  son  latter 
promises  to  pay  her  certain  sum  per  month 
until  her  recovery,  which  he  had  no  intention 
of  doingr,  and  wholly  refused  to  do  it  after 
procuring  property  under  contract. — Becker  vs. 
Schwerdtle,  141  Cal.  886,  888,  74  Pac.  Rep.  1029. 

4.  As  not  applying  to  mere  opinion  of  per- 
son.— In  re  Estate  Johnson,  134  CaL  662,  663, 
66  Pac  Rep.  847. 

5.  DEFINITION. — Omuls  deflnltlo  in  Jure 
perlculosa  is  old  maxim  to  which  constant  heed 
should  be  rendered. — Brady  va  Bartlett,  66 
Cal.  360,  366. 

e.  FRAUD  ARISBS  FROM  ASSERTING  AS 
TRUTH  that  which  he  does  not  know  to  be 
true. — ^Alvarez  va  Brannan,  7  CaL  603,  607,  68 
Am.  Dec.  274;  Oroppengiesser  vs.  Lake,  108 
Cal.  37,  42,  86  Pac  Rep.  1036. 

7.  ASSERTION  MADE,  KNOWING  IT  TO  BE 
FALSE,  and  with  fraudulent  Intent,  amounts  to 
fraud,  where  there  is  direct  positive  and  ma- 
terial injury  resulting  therefrom. — Benton  vs. 
Pratt,  2  Wend.  (N.  Y.)  385,  88tf,  20  Am.  Dec  623. 

8.  ASSERTION      OF      FALSEHOOD      WITH 
FRAUDULENT    DESIGN,    as    to    fact    which 
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fflves  rise  to  direct  and  positive  Injury. — ^Whlte 
VB.  Merritt,  7  N.  Y.  862.  856,  67  Am.  Dec.  627. 
See  Benton  ts.  Pratt,  2  Wend.  (N.  Y.)  886,  20 
Am.  Dec.  628. 

9.  ASSBRTIOlf  OF  THAT  WHICH  IS  HOT 
TRUB  must  be  of  some  fact  not  warranted  by 
Information  of  party  maklngr  it — In  re  Bstate 
Johnson,  134  Cat.  662,  663,  66  Pac.  Rep.  847. 

10.  Assertion  with  intent  to  Induce  another 
to  enter  into  contract,  positive  In  manner  and 
not  warranted  by  Information  of  such  party, 
of  that  which  Is  not  true,  even  though  he  be- 
lieves it  to  be  true. — ^MuUer  vs.  Palmer,  144 
Cal.  806,  812,  77  Pac.  Rep.  964. 

11.  BREACH    OF    DUTY    OR    OBLIGATION 

Which  one  owes  to  another. — Brady  vs.  Bart- 
lett,  66  Cal.  360,  866. 

Consldtoatloa  —  laadeqoaey  otm  —  See  pars. 
82-35  this  note. 

12.  DBCBITFUL.  FRACTICB8  OF  HTHAT- 
IfiVBai  NATURB  used  in  depriving  or  endeavor- 
ing: to  deprive  another  of  his  known  rlsrht  by 
means  of  some  artful  device  or  plan  contrary 
to  rules  of  common  honesty. — Newman  vs. 
Smith,  77  Cal.  22,  25,  18  Pac.  Rep.  791.  See 
Mitchell  vs.  Klntzer.  5  Pa.  St.  216,  47  Am.  Dec. 
408. 

18.  DOING  WHAT  THB  LA^W  DBBM8 
FRAUDULBNT,  althousrh  he  may  not  be  con- 
scious that  he  is  doinsr  any  wron?. — Sukeforth 
vs.  Lord,  S7  Cal.  899,  408,  25  Pac.  Rep.  497. 

14.  FRAUD  18  8HOWN  BY  ACCBFTANCB 
OF  CREDITOR  from  insolvent  debtor  of 
amount  of  property  largely  in  excess  of  his 
demand,  and  is  circumstance  tending  to  prove 
fraudulent  intent. — Sukeforth  vs.  Lord,  87  Cal. 
399,  408,  25  Pac.  Rep.  497. 

AcqnIesceBce  or  adoption  of  another's  frand. 
— See  par.  20  this  note. 

16.  By  affidavit  •wilfully  and  falsely  pre- 
sented for  purposes  of  obtaining  order  for  ser- 
vice by  publication  and  Judgment  thereon. — 
Dunlap  vs.  Steere,  92  Cal.  344,  347,  27  Am.  St. 
Rep.  143,  28  Pac.  Rep.  563,  16  L.  R.  A.  861. 
See  Adams  vs.  Secor,  6  Kan.  642;  United  States 
vs.  Throckmorton,  98  U.  a  61,  bk.  25  L.  ed.  93. 

16.  FRAUD  IS  SHOWN  BY  CONTRACT  BN- 
TBRBD  into  by  contractor  for  public  work 
with  party  liable  to  assessment  for  perform- 
ance of  such  work  in  lieu  of  rate,  thereby 
aflfectiner  liabilities  and  assessments  of  adjoin- 
ing: landowners  and  creatlngr  fraud  upon  their 
rights.— Brady  vs.  Bartlett,  56  Cal.   350.  368. 

17.  Fraud  Is  shown  where  contract  is  ob- 
tained from  party  who  is  old  and  impaired  In 
intellect,  without  consideration  or  Independent 
advice,  by  intended  and  deceptive  advice,  where 
same  Is  acted  upon  contrary  to  what  his  real 
Intentions  were  at  time. — Klose  vs.  Hillen- 
brand, 88  Cal.  478,  477,  26  Pac  Rep.  352. 

Consideration — ^Inadequacy  of. — See  pars.  82- 
86  this  note. 

18.  Co-pnrchaser  Inducing  and  proenrlng  his 
associates  to  advance  and  pay  him  upon  pur- 
chase more  than  their  shares  of  purchase 
money,  with  full  knowledge  of  confidence  re- 
posed in  him  by  them,  fraudulently  receives 
amount  in  violation  of  trust. — Rhea  vs.  Sur- 
ryhne,   89   Cal.   679,   681. 

19.  Evil  act  done  with  evil  intent)  positive 


fraud  In  true  sense  of  term. — ^Alvares  vs.  Bran- 
nan,  7  CaL  608,  607,  68  Am.  Dec.  274. 

Judgment — Obtnlned  on  falsn  afldnTlt^ — See 

par.  16  Luis  note. 

90.  Partner  aevnlcselng  In  or  adoptlnip 
fraud  of  his  copartner  or  retaining  fruits  of 
transaction  with  knowledge  of  fraud. — Stewart 
vs.  Levy,  86  Cal.  159,  166. 

11*  Promise  made  without  Intention  of  per- 
forming.— ^Newman  va  Smith,  77  Cal.  22,  26.  18 
Pac  Rep.  791. 

See  pars.  46-60  this  note. 

Servlee  by  publlentlon — False  nllldnTit  to  ef- 
fects— See  par.  16  this  note. 


91.     Statement  mnde  knowing  It  to  be  falno 

Is  legal  fraud. — Jolce  vs.  Taylor,  6  Gill   dk   J. 
(Md.)  64,  26  Am.  Dec.  826. 

SS.  Use  of  any  device  by  vendor  to  Induce 
buyer  to  omit  inquiry  or  examination  into  de- 
fects, equal  to  actual  concealment. — Roseman 
vs.  Canovan,  43  CaL  110,  118. 

See  par.  24  this  note. 


idor  receiving  portion  of  p»- 
ehaae  money  and  seeing  purchaser  expend 
large  sums  of  money  in  improving  property 
without  objection  or  without  demand  of  pur- 
chase money.  Insists  on  holding  whole  contract 
forfeited,  and  claiming  land  and  money  paid 
and  Improvements,  because  purchaser  has  not 
literally  complied  with  provisions  of  contract. 
— Farley  vs.  Vaughn,  11  CaL  227. 

SB.  UriLFUL  SUPPRBSSIOBT  OF  MATB- 
RIAI«  TRUTH  AND  SUGGBSTION  of  falsehood. 
With  Intent  to  deceive  and  mislead,  which  sup- 
pression and  suggestion  has  Intended  effect.^ 
Wlckersham  vs.  Comerford,  96  CaL  433,  439,  SI 
Pac.  Rep.  868.  See  In  re  Estate  Hudson,  6S 
CaL  464;  Dean  vs.  Superior  Court,  63  CaL  478« 
474. 

96.     CIRCVM8TAXCE3S    HRLD    SUFFICIKNT 

to  show  actual  fraud  by  party  holding  confl- 
dentlal  relation  in  obtaining  tax  title. — Shay 
vs.  McNamara,  64  CaL  169,  174. 

27.  FRAUD  IS  NOT  SHOWN  by  circum- 
stances which  are  Inconsequential,  or  facts 
which  are  equally  consistent  with  honest  In- 
tention, although  facts  may  show  unwise  Judg- 
ment and  imprudent  business  conduct. — Maakos 
vs.  Jones,  81  Fed.  Rep.  189. 

28.  By  mere  fallnre  to  perform  promise.^ 
Brlson  vs.  Brlson,  76  Cal.  626,  627,  7  Am.  St. 
Rep.  189,  17  Pac.  Rep.  689;  i>(ewman  vs.  Smith, 
77  CaL  22,  25,  18  Pac.  Rep.  791;  Lawrence  va 
Gayetty,  78  CaL  126,  131,  12  Am.  St.  Rep.  29,  20 
Pac  Rep.  382;  Becker  vs.  Schwerdtle,  141  CaL 
386,  390,  74  Pac.  Rep.  1029.  See  111.  Perry  va 
McHenry,  18  IL  227,  236.  Iowa.  Burden  va 
Sheridan,  86  Iowa  125,  14  Am.  Rep.  505.  Mo. 
Cowan  vs.  Wheeler,  26  Me.  267,  43  Am.  Dec.  283. 
Mass.  Boyd  vs.  Stone,  11  Mass.  842,  848.  N.  Y. 
Levy  vs.  Brush,  46  N.  Y.  689;  Wheeler  vs.  Reyn- 
olds, 66  N.  Y.  227,  284.  Pn.  Christy  vs.  Sill,  95 
Pa  St  880,  387. 

See  par.  41  this  note. 

20.  FRAUD  TiriTHOUT  DAMAOB  FUR. 
NISHBS    NO    GROUND    FOR    ACTION,    nor    la 

fraud  without  damage  defense. — Holton  va 
Noble,  83  CaL  7,  9,  23  Pac.  Rep.  58.  See  Mor- 
rison vs.  Lods,  39  CaL  881;  Patterson  va  Don* 
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ner.  4S  Cal.  369;  Baker  vs.  Brown,  82  Cal.  64, 
32  Pac  Rep.  879;  London  &  L.  F.  Ins.  Co.  vs. 
Uebes.  105  Cal.  208,  207,  38  Pac.  Rep.  691. 

M.  drcnmBtaacea  held  not  sufficient  to  en- 
title party  to  relief  at  law  or  In  equity  upon 
(round  of  fraud  by  concealment  of  facts. — 
Hastlns^s  vs.  O'Donnell.  40  Cal.  148,  152. 

31.  FRAUD  INCLUDES  ALL  ACTS»  OMIS- 
ilOlfS,  AND  CONCEALMENTS  which  Involve 
legal  or  equitable  duty,  trust,  or  confidence 
Justly  reposed  and  are  Injurious  to  another,  or 
b7  which  undue  or  unconscionable  advantasre 
if  taken  of  another. — Brady  vs.  Bartlett,  66 
CaL  350,  365. 

SI,    CONSIDERATION— Effect  of  liuidc«iiacy, 

«tc<— Inadequacy  of  consideration  between 
parties  standingr  In  fiduciary  relation,  is  fact 
constltutingr  fraud. — ^Woodruff  vs.  Howes,  88 
Cal.  184,  187,  26  Pac.  Rep.  111.  See  Golson  v& 
Dunlap,  73  CaL  167,  14  Pac  Rep.  676. 

53.  CIRCUMSTANCE  OF  ^WANT  OF  CON- 
9IDERATION  does  not  necessarily  militate 
against  bona  fides  of  transaction  where  ade- 
quate motive  for  maklngr  contract  apparent. — 
Robins  vs.  Hope,  57  Cal.  493,  499. 

54.  CIRCUMSTANCE  OF  ^WANT  OF  CON- 
SIDERATION may  have  more  or  less  weigrht 
upon  mind  of  court  or  Jury  in  determining' 
whether  contract  has  been  obtained  through 
fraud. — Robins  vs.  Hope,  67  Cal.  498,  499. 

38.    EXCESSIVE     VALUE     OF     PROPERTY 

transferred  under  contract  between  debtor  and 
creditor  Is  circumstance  tending  to  show  fraud 
and  fraudulent  intent,  especially  when  same  is 
grossly  in  excess  of  claim. — Sukeforth  vs.  Lord, 
87  Cal.  399,  409,  25  Pac.  Rep.  497. 

XL     INTENT— NECESSITY  OP. 

as.     FRAUD  CONSISTS  IN  INTENTION,  and 

Intention  is  fact  which  ought  to  be  averred  as 
gist  of  plea. — ^Woodroof  vs.  Howes,  88  Cal.  184, 
190.  26  Pac.  Rep.  111.  See  Moss  vs.  Riddle,  9 
U.  S.  (5  Cr.)   351,  357,  bk.  3  L.  ed.  123. 

S7.  BAD  FAITH  AND  INTENT  TO  DE- 
FRAVD— Necessity  of. — Bad  faith  and  intent 
to  defraud  must  exist  at  time,  or  there  must 
have  been  some  artifice,  trick,  or  false  pre- 
tense.— Newman  vs.  Smith,  77  Cal.  22,  25,  18 
Pac  Rep.  791;  Rodman  vs.  Thalheimer,  76  Pa. 
St  232. 

38.  DISHONEST  INTENTIONS  taint  trans- 
action.— Newman  vs.  Smith,  77  Cal.  22,  25,  18 
Pac.  Rep.  791. 

39.  EVIL  INTENT  EXISTING,  it  is  imma- 
terial whether  confidential  relation  oxlsts  or 
not — Brison  vs.  Brison,  75  Cal.  625,  628,  7  AnL 
8t  Rep.  189.  17  Pac.  Rep.  689. 

40.  EVIL  INTENT  EXISTING,  there  Is 
actual  fraud,  and  it  is  immaterial  whether 
there  was  confidential  relation  existing  be- 
tween* parties  or  not. — ^Becker  vs.  Schwerdtle, 
141  Cal.  386,  390,  74  Pac.  Rep.  1029. 

41.  FAILURE  TO  FULFIL  PROMISE 
AMOUNTS  TO  FRAUD  where  evil  Intent  ex- 
ists.— Brison  vs.  Brison,  75  Cal.  526,  528,  7  Am. 
St  Rep.  189,  17  Pac.  Rep.  689.  See  Christy  vs. 
Sm.  95  Pa.  St.  380,  387. 

See  par.  28  this  note. 

4X     FRAUDULENT    INTENT    OR    PURPOSE 

Is  one   of    facts    constituting   actual    fraud. — 


Wood  roof  vs.  Howes,  88  Cal.  184,  190,  26  Pac 
Rep.  111. 

48.  FRAUDULENT  INTENT  OF  BOTH  SEL- 
LEat  AND  PURCHASER  must  be  shown  by  at- 
taching creditor  in  order  to  impeach  sale  upon 
the  ground  of  fraud. — ^Visher  vs.  Webster,  8 
Cal.  109,  113. 

44.  INTENTION  THAT  OTHER  PARTY 
SHOULD  ACT  UPON  STATEMENT  and  enter 
Into  contract  knowing  that  other  party  did  so 
in  reliance  upon  his  statements,  party  having 
no  other  means  of  knowledge. — Groppenglesser 
vs.  Lake,  103  Cal.  37,  42,  36  Pac.  Rep.  1036. 

45.  GROSS  CARELESSNESS.— Actual  fraud 
nay  eadst  ^vhere  there  is  no  intention  to  de- 
ceive actually  existing  In  mind  of  party  at 
time  of  transaction,  but  there  is  such  amount 
of  gross  carelessness  as  to  constitute  conclu- 
sive evidence  of  fraudulent  intention. — ^Alvarex 
vs.  Brannan,  7  Cal.  503,  507,  68  Am.  Dec.  274; 
Lawrence  vs.  Gayetty,  78  Cal.  126,  181,  12  Am. 
St.  Rep.  29,  20  Pac.  Rep.  382;  Marrlner  vs.  Den- 
nison,  78  Cal.  202.  211,  20  Pac.  Rep.  886;  Lang- 
ley  vs.  Rodriguez,  122  Cal.  680,  581,  68  Am.  St. 
Rep.  70,  65  Pac.  Rep.  406;  Becker  vs. 
Schwerdtle,  141  Cal.  386,  390,  74  Pac.  Rep.  1029. 
Alik  Ansley  vs.  Bank  of  Piedmont,  113  Ala. 
467,  59  Am.  St.  Rep.  122,  128.  21  So.  Rep.  69. 
Mich.  Humphrey  vs.  West,  40  Mich.  697.  N.  Y. 
Hennequln  vs.  Naylor,  24  N.  Y.  139,  141.  Ohio. 
Tracey  vs.  Sacket,  1  Ohio  St  54,  66,  69  Am.  Dec 
610;  Reid  vs.  Burns,  18  Ohio  St  49;  Talcott  vs. 
Henderson,  81  Ohio  St  162,  166,  27  Am.  Rep.  601. 

46.  PROMISE  MADE  WITHOUT  ANY  IN- 
TENTION OF  PERFORMING  it  constitutes 
fraud. — ^Hays  vs.  Qloster,  88  Cal.  560,  565,  26 
Pac.  Rep.  867.  See  Bell  vs.  Ellis,  83  Cal.  620, 
629;  Sandfoss  vs.  Jones,  35  Cal.  481;  Stewart 
vs.  Levy,  36  Cal.  159,  165;  Murray  vs.  Drake,  46 
Cal.  644,  645;  Brison  vs.  Brison,  75  Cal.  525.  7 
Am.  St.  Rep.  189,  17  Pac.  Rep.  689;  Newman 
vs.  Smith,  77  Cal.  22,  18  Pac.  Rep.  791;  Broder 
vs.  Conklin,  77  Cal.  330,  19  Pac.  Rep.  613. 

47.  Essence  of  fraud  Is  existence  of  Intent 
not  to  perform  at  time  of  promise,  as  but  for 
such  intent  there  would  be  no  actual  fraud. — 
Becker  vs.  Schwerdtle,  141  Cal.  386,  390,  74 
Pac.  Rep.  1029. 

48«  Promise  frill  be  deemed  to  have  tbeen 
made  with  fraadnlcnt  Intent  where  it  is  shown 
that  there  was  no  intention  that  it  should  be 
kept  as  there  was  no  reasonable  ground  to 
believe  that  It  would  be  fulfilled.— Langley  vs. 
Rodriguez,  122  Cal.  580,  581,  68  Am.  St  Rep.  70, 
55  Pac.  Rep.  406. 

49.  Fact  that  party  had  no  reasonable  ex- 
pectation of  carrying  out  contract  equivalent 
to  Intention  not  to  carry  out. — Talcott  vs. 
Henderson,  31  Ohio  St.  162,  166,  27  Am.  Rep.  501. 

50.  Written  contract  entered  Into  without 
any  Intention  of  performlnig:  constitutes  actual 
fraud,  and  relief  may  be  granted  in  equity  on 
ground  that  its  execution  was  procured  b> 
means  of  oral  promises,  fraudulent  In  particu- 
lars mentioned,  no  matter  how  varied  from 
terms  of  writing  or  contract  in  which  they 
were  means  of  inveigling  parties. — Langley 
vs.  Rodrigues,  122  Cal.  580,  681,  68  Am.  St.  Rep. 
70,  55  Pac.  Rep.  406.  See  Newman  vs.  Smith, 
77  Cal.  22,  26,  18  Pac.  Rep.  791;  Hays  vs.  Olos- 
ter,  88  Cal.  560,  26  Pac.  Rep.  367. 
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IIL  INFORMATION>-BELIBF  BASED  tTPON. 
61.  FARTT  STATING  THING  AS  TRI7B  TBf 
GBlNEILAIi  TBOiMS  without  qualification*  Is 
presumed  to  do  so  upon  his  own  knowledgre  or 
at  his  own  peril,  and  must  make  grood  his  asser- 
tion.— ^Muller  vs.  Palmer,  144  Cal.  806,  812,  77 
Pac.  Rep.  954.  See  Alvarez  vs.  Brannan,  7  Cat. 
60S,  607.  68  Am.  Dec.  274. 

65.  A  PARTY  IlfTBlfDING  SIMPLY  TO 
«TATE    HIS    BELIBF    UPON    INFORMATION 

shouiu  state  It  In  that  precise  form  so  as  to 
apprise  other  party  of  true  errounds  upon  which 
his  statement  Is  made,  as  party  is  always  held 
to  make  grood  his  statement  In  form  In  which 
he  makes  It. — ^Muller  vs.  Palmer,  144  Cal.  806, 
312,  77  Pac.  Rep.  954.  See  Alvarez  vs.  Bran- 
nan,  7  Cal.  604,  68  Am.  Dec  274. 

S8.  Mere  opinion  of  peraont  however  erro- 
neous such  opinion  may  be,  or  with  what  de- 
grree  of  positiveness  It  may  be  asserted,  is  not 
included  in  section  as  assertion  of  that  which 
is  not  true  constituting  actual  fraud  under 
this  section. — In  re  Estate  Johnson,  184  Cal. 
662,  663,  66  Pac.  Rep.  847. 

S8.  Faet  that  contract  was  entered  Into 
without  profemlonal  advice  or  consultation 
with  friends,  and  was  improvident,  does  not 
furnish  sufllcient  grround  for  relief  where  par- 
ties are  competent  to  act  Ind-pendently,  and 
understand  nature  of  transaction,  even  thougrh 
consideration  may  be  Inadequate,  where  undue 
Influence  is  not  shown. — Carty  vs.  Connolly, 
91  Cal.  16.  22,  27  Pac.  Rep.  699. 

IV.     KNOWN     DEFECTS— DUTY     TO     POINT 

OUT. 

64.  MATERIAl.  FACT. — Immaterial  whether 
party  misrepresenting:  material  fact  knows  it 
to  be  false,  or  makes  assertion  without  know- 
ings whether  It  is  true  or  false. — ^Alvarez  vs. 
Brannan,  7  Cal.  503,  607,  68  Am.  Dec.  274. 

66.  RUL.S:  OF  CATRAT  EMPTOR  DOBS  NOT 
APPLY  TO  CASES  TVTHERE  VENDOR  RE- 
SORTS TO  TRICK  OR  ARTIFICE  for  purpose 
of  diverting:  purcnaser  from  line  of  inquiry 
otherwise  open  to  him,  and  which  but  for  diver- 
sion he  migrht  have  followed,  and  so  have  pro- 
tected himself. — Roseman  vs.  Canovan,  43  Cal. 
110,  118:  Hanscom  vs.  Drullard,  79  Cal.  234,  237, 
21  Pac.  Rep.  736.  See  Cullum  vs.  Bank  of  Ala- 
bama, 4  Ala.  21,  37  Am.  Dec.  725;  Foster  vs. 
Gressett,  29  Ala.  393;  Bryant  vs.  Boothe,  30  Ala. 
311,  68  Am.  Dec.  117;  Smith  vs.  Richards,  88  U. 
S.  (13  Pet.)  26,  bk.  10  L.  ed.  42. 

641.     Party  knows  that  voods  are  damaged, 

and  therefore  induces  other  party  to  contract 
to  refrain  from  examining:  the  g:oods. — Rose- 
man  vs.  Canovan,  48  Cal.  110,  118. 

67.  Vendor,  although  excused  from  obliga- 
tion to  point  ovt  defects  or  blemishes  In  prop- 
erty, cannot  hinder  or  obstruct  purchaser  In 
his  attempt  to  find  out  defects  or  blemishes 
for  himself. — Roseman  vs.  Canovan,  43  Cal. 
110.  118. 

68.  PARTY  DISCARDING  REPRESENTA- 
TION AS  UNWORTHY  OF  BELIEF,  and  pro- 
ceeding: to  make  inquiry  for  himself,  having: 
fair  facilities  of  informing:  himself  and  taking: 
Independent  counsel,  and  acting  upon  his  own 
Judgment,  cannot  afterwards  say  that  he 
acted  upon  representatlch  made  by  other  party 


and  was  misled,  as  misrepresentations  cannot 
be  predicated  from  such  circumstances. — Col- 
ton  vs.  Stanford,  82  Cal.  861,  S8S,  16  Am.  St. 
Rep.  137,  23  Pac.  Rep.  16.  See  Iowa.  Perclval 
vs.  Harger,  40  Iowa  286,  289.  Mas*.  Matthews 
vs.  Bliss,  39  Mass.  (22  Pick.)  48,  63.  Mich. 
Hall  vs.  Johnson,  41  Mich.  286,  289.  Pa.  Light 
vs.  Light,  21  Pa.  St.  407,  418.  Wis.  Van  Trott 
vs.  Wlese,  86  Wis.  439.  Fed.  Southern  Dev. 
Co.  vs.  Silva,  126  U.  S.  247,  258,  bk.  31  L.  ed. 
678,  8  Sup.  Ct.  Rep.  881.  Bng.  Smith  vs.  Kay, 
7  H.  L.  Cas.  776. 

60.  RULE  THAT  TIMERS  SELLER  IS  IN- 
NOCENT it  will  be  sufficient  If  error  in  title 
is  cured,  and  good  title  tendered  within  reason- 
able time,  or  when  deed  is  made  according  to 
terms  of  contract;  does  not  apply  where  fraud 
exists,  and  seller  knows  at  time  he  enters  into 
contract  that  his  title  is  Invalid  and  defective 
and  involved  In  litigation. — ^Muller  vs.  Palmer, 
144  Cal.  306,  311,  77  Pac.  Rep.  964. 

eo.  "WHERE  DEFECT  DOES  NOT  APPEAR 
UPON  FACE  OF  TITLE,  It  Is  taken  as  proved^ 
when  shown  that  the  vendor  is  aware  of  fact. 
— Bryant  vs.  Boothe.  30  Ala.  311,  68  Am.  Dec. 
117.  See  Cullum  vs.  Bank  of  Alabama,  4  Ala. 
21,  87  Am.  Dec.  725;  Foster  vs.  Gressett,  2& 
Ala.  898;  Smith  vs.  Richards,  88  U.  S.  (18  Pet.) 
26,  bk.  10  L.  ed.  42. 

V.     FRAUD— EFFECT  OF. 

•I.  CONTRACT  VOID  where  fraud  exists. — 
Bell  vs.  Ellis.  38  CaL  620,  629;  Lawrence  vs. 
Gayetty,  78  Cal.  126,  131,  12  Am.  St.  Rep.  29, 
20  Pac.  Rep.  382;  Pekin  Mln.  &  M.  Co.  vs.  Ken- 
nedy, 81  Cal.  356,  360,  22  Pac  Rep.  679;  Colton 
vs.  Stanford,  82  Cal.  351,  899,  16  Am.  St  Rep. 
187,  28  Pac.  Rep.  16. 

es.  FRAUD  -WORKS  NO  CHANGE  IN 
PROPERTY.— Butler  vs.  Collins,  12  Cal.  457, 
462.  See  Collins  vs.  Butler,  14  Cal.  223;  Bell 
vs.  Ellis,  38  Cal.  620,  629.  Mass.  Bufflngton  vs. 
Gerrish,  16  Mass.  156,  8  Am.  Dec.  97;  Badger 
vs.  Phinney,  15  Mass.  859,  864,  8  Am.  Dec.  105. 
N.  Y.  Mowrey  vs.  Walsh,  8  Cow.  238;  Tamplln 
vs.  Addy,  8  Cow.  239;  Allison  vs.  Matthleu,  Z 
John.  236;  Van  Cleef  vs.  Fleet,  16  John.  147. 
151;  Lupin  vs.  Marie,  2  Paige  Ch.  169;  Andrews 
vs.  Dleterich,  14  Wend.  31.  Eng.  Irving  vs. 
Motley,  7  Blng.  643.  5  Moo.  &  P.  380,  20  Eng. 
C.  L.  233;  Abbotts  vs.  Barry,  2  Brod.  &  B.  369, 
6  Moore  98,  102,  6  Eng.  C.  L.  186. 

63.  DEED  FRAUDULENT  IN  FACT  IS  AB- 
SOLUTELY VOID,  and  is  not  permitted  to 
stand  as  security  for  any  purpose  of  reim- 
bursement or  indemnity. — ^Tompkins  vs.  Sprout, 
65  Cal.  31,  37.  See  Boyd  vs.  Dunlap,  1  John. 
Ch.  (N.  Y.)  478;  Sands  vs.  Codwise,  4  John.  (N. 
Y.)  536,  549,  4  Am.  Dec  305;  Bean  vs.  Smith, 
2  Mas.  C.  C.  252,  296.  2  Fed.  Cas.  1143. 

64.  PARTY  DEFRAUDED  IN  MAKING 
CONTRACT  has  right  within  reasonable  time 
to  rescind  contract,  and  restore  parties  to  their 
former  condition,  or  to  affirm  contract,  and 
claim  compensation  or  damages  for  injuries 
sustained  by  reason  of  fraud. — Gifford  vs.  Car- 
vlU,  29  Cal.  689,  592.  See  Herrln  vs.  Lib  bey,  86 
Me.  857. 

See  par.  70  this  note. 

66.     Action  for  damages  for  deceit  or  fraud 

lies  where  part^  defrauded  had  no  knowledge 
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of  facts  constitutlngr  fraud. — ^Bancroft  vs.  Ban- 
croft, 110  Cal.  374,  879,  42  Pac.  Rep.  896. 

M.  E^nlty  will  act  ssflde  contract  obtained 
b7  fraud  even  thouffh  it  may  have  existed  for 
some  time,  and  there  may  be  allesration  of 
wftnt  of  consideration. — Duff  vs.  Duff,  71  Cal. 
$13.  533,  12  Pac.  Rep.  670.  See  People  vs. 
HouffhtaJingr.  7  Cal.  S48. 

07.  PARTY  INDUCED  TO  AliTBR  HIS  FO- 
fmoN  to  his  injury  by  promise  made  with- 
out any  intention  of  performing',  relieved  in 
equity. — Newman  vs.  Smith,  77  CaL  22,  26,  18 
Pac  Rep.  791.  See  Brison  vs.  Brison,  76  Cal. 
S25,  7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689. 

0&    Equity  will  Interfere  and  restrain  party 

from  usiner  advantage  which  he  has  improperly 
fained  by  accident,  mistake,  or  fraud,  or  other- 
wise In  proceedings,  and  in  court  of  law  whicli 
will  necessarily  make  court  Instrument  of  in- 
justice, and  where  it  would  be  against  con- 
science that  he  should  be  allowed  to  use  such 
advantage,  where  party  seeking  such  equitable 
relief  has  not  been  guilty  of  negligence,  and 
proceeding  against  which  he  seeks  relief  is 
unjust  and  unconscionable  in  itself. — Dunlap 
▼s.  Steere,  92  Cal.  344,  346,  27  Am.  St.  Rep. 
143,  28  Pac.  Rep.  663,  16  L.  R.  A.  361. 

•0.  Relief  win  not  be  granted  where  party 
seeking  relief  upon  grround  of  fraud  has  been 
ffiiUty  of  negligence. — Champion  vs.  Woods,  79 
Cal.  17,  21,  12  Am.  St.  Rep.  126,  21  Pac  Rep. 
5S4.    See  Quinn  vs.  Wetherbee,  41  Cal.  247,  250. 

7».  PARTT  AFFECTED  BY  FRAUD  MAY 
ELECT  to  go  on  with  contract  and  sue  for 
damages  for  deceit  without  giving  any  warn- 
ing to  other  party  that  he  intends  at  some 
future  time  to  charge  him  with  fraud. — 
Schmidt  vs.  Mesmer.  116  Cal.  267,  270,  48  Pac. 
Rep.  64. 

See  par.  64  this  note. 

71.  PARTY  ELECTING  TO  SUE  FOR  DAM- 
AGES WITH  KNOWLEDGE  OF  FRAUD  must 
stand  toward  other  party  at  arm's  length,  and 
must  comply  with  terms  of  contract,  must  not 
ask  favors  or  offer  to  perform  on  condition,  or 
make  new  agreement  or  engagement,  other- 
wise he  will  waive  alleged  fraud. — Schmidt  vs. 
Mesmer,  116  Cal.  267,  270,  48  Pac.  Rep.  64. 

72.  PARTY  GUILTY  OF  FRAUD  CANNOT 
AVAIL  HIMSELF  OF  IT  as  defense. — ^Vltoreno 
vi^  Corea,  92  Cal.  69,  73,  28  Pac.  Rep.  95.  See 
Monteflorl  vs.  Montefiorl,  1  W.  Black.  364. 

See  par.  76  this  note. 

7S.     Cempelled  to  nudce  good  his  statement 

in  form  in  which  he  makes  it. — ^Alvarez  vs. 
Brannan,  7  Cal.  603,  607,  68  Am.  Dec.  274. 

74.  Held    responsible    for   It    as    if    he    had 

knowledge  of  Its  falsity  or  truth. — Colton  vs. 
Stanford,  82  Cal.  351,  383,  16  Am.  St.  Rep.  137, 
23  Pac.  Rep.  16. 

75.  Cannot  be  heard  to  say  that  higher  de- 
gree of  care  and  diligence  would  have  enabled 
liim  to  escape  its  effect. — Wenzel  vs.  Shuiz,  78 
Cal.  221,  226,  20  Pac.  Rep.  404.  See  Metro- 
politan Ik  Soc  vs.  Esche,  76  Cal.  613,  17  Pac. 
Rep.  676.  Ala.  Burroughs  vs.  Pacific  Guano 
Co.,  81  Ala.  265,  1  So.  Rep.  212.  Mich,  Olbbs 
vs.  Llnabury,  22  Mich.  479,  7  Am.  Rep.  676;  An- 
derson vs.  Walter,  34  Mich.  118.  Neb,  Cole  vs. 
Williams.  12  Neb.  440.  11  N.  W.  Rep.  876. 


re.    rule:    that    party    guiltt    of 

FRAUD  CANNOT  AVAIL  HIMSELF  THESRBl- 
OF  AS  DEFENSES  does  not  apply  where  two 
parties  have  each  concurred  In  illegal  act,  as 
where  property  is  placed  in  hands  of  one  for 
illegal  purpose,  and  he  refuses  to  return  It, 
the  maxim  in  pari  delicto  melior  est  conditio 
possidentis  applying  in  such  cases,  where  par- 
ties are  equally  in  fault  betters  condition  of 
possessor. — ^Vitoreno  vs.  Corea,  92  Cal.  69,  73, 
28  Pac.  Rep.  96. 

See  par.  72  this  note. 

VL     WAIVER  AND  RATIFICATION. 

77.  ^^AIVER  is  question  of  fact — ^Wilder 
vs.  Beede.  119  Cal.  646,  651,  61  Pac.  Rep.  1083. 

78.  FRAUD  MAY  BE  WAIVED  BY  EX- 
PRESS AFFIRMANCE  of  contract. — Schmidt 
vs.  Mesmer,  116  Cal.  267,  271,  48  Pac.  Rep.  64. 

79.  RATIFICATION.— IVbere  ratification  of 
contract  or  waiver  Is  relied  upon  it  must  be 
shown  that  party  charging  fraud  had  full 
knowledge  of  his  rights,  and  clearly  mani- 
fested his  intention  to  abide  by  contract. — 
Schmidt  vs.  Mesmer,  116  Cal.  267,  271,  48  Pac. 
Rep.  64.  See  Nounnan  vs.  Sutter  Co.  L.  Co.,  81 
Cal.  1,  22  Pac.  Rep.  616,  6  L.  R.  A.  219.  Ind. 
Doherty  vs.  Bell,  66  Ind.  206;  St.  John  vs.  Hen- 
drickson,  81  Ind.  860.  Miss.  Edwards  vs.  Rob- 
erts, 7  Smed.  &  M.  644.  N.  Y.  People  vs. 
Stephens,  71  N.  Y.  627.  Pa.  Negley  vs.  Lindsay, 
67  Pa.  St  217,  6  Am.  Rep.  427. 

80.  SUBSEQUENT  AGREEMENT-— Effect  of. 

— Fact  that  original  cantract  may  have  been 
procured  by  false  representation  as  to  value  of 
goods  purchased,  cannot  be  taken  advantage 
of  on  ground  of  fraud,  where  subsequent 
agreement  has  been  entered  into  with  knowl- 
edge of  such  facts. — Kimball  vs.  Raw,  7  Kan. 
App.  17,  61  Pac.  Rep.  789. 

VIL     COURTS— JURISDICTION   OP. 

81.  FALSEHOOD,  FRAUD,  AND  DECEIT 
ARE  NOT  COMMENDABLE,  but  so  long  as 
their  practice  only  Involves  question  of  morals, 
duty  of  their  extirpation  rests  elsewhere  than 
In  courts;  but  when  they  are  made  use  of  in 
business  transactions  of  life  to  accomplish 
fraudulent  purpose,  as  against  those  having 
right  to  rely  upon  their  truthfulness  and  who 
do  so  rely,  and  are  thereby  deceived  and  in- 
jured, courts  interfere  to  redress  wrong  and 
injury. — Wainscott  vs.  Occidental  B.  A  L. 
Assoc,  98  Cal.  253,  255,  83  Pac.  Rep.  88. 

82.  COURTS  OF  JUSTICE  DO  NOT  ACT  AS 
MERE  TRIBUNALS  OF  CONSCIENCE  to  en- 
force duties  which  are  purely  moral,  and  in- 
volve no  pecuniary  or  tangible  Injury. — Wains- 
cott vs.  Occidental  B.  &  L.  Assoc,  98  Cal.  263, 
255,  33  Pac.  Rep.  88. 

88.     W^lll  not  Inquire  Into  extent   of  Injury | 

where  pecuniary  loss  is  shown,  it  is  sufficient 
if  the  party  misled  has  been  very  slightly 
prejudiced  where  the  amount  is  appreciable. — 
Wainscott  vs.  Occidental  6.  &  L.  Assoc,  98 
Cal.  263,  255,  33  Pac.  Rep.  88. 

84.     COURTS    OF    LA'W    AND    OF    E^IUITY 
HAVE   JURISDICTION   IN    CASE   OF   FRAUD, 

and  where  facts  constituting  fraud  and  relief 
sought  are  such  as  are  cognizant  at  law,  par- 
ties are  entitled  to  jury  trial;  but  where  case 
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BM  made  out  by  pleadlnsrs  involves  application 
of  doctrines  of  equity  and  ffrantins  of  relief 
which  can  only  be  obtained  In  court  of  equity, 
parties  are  not  entitled  to  Jury  trial.  —  Fish 
vs.  Benson,  71  Cal.  428,  435,  12  Pac.  Rep. 
464.  See  Cahoon  vs.  Levy,  6  Cal.  294;  Koppl- 
kus  vs.  State  Capitol  Commissioners,  16  Cal. 
248;  La  Soclete  Francalse  vs.  Selhelmer,  57  Cal. 
623;  Jones  vs.  Gardner,  67  Cal.  641;  Lorens  vs. 
Jacobs,  69  Cal.  262;  McLaugrniln  vs.  Del  Re,  64 
CaL  472,  2  Pac.  Rep.  244. 

8S(.  JURISDICTION  IN  BaVITT  IN  MAT- 
TERS OF  FRAUD  Is  broad,  and  althougrh  It 
would  be  held  In  various  states  that  such  juris- 
diction will  not  be  exercised  where  remedy 
at  law  is  certain,  complete,  and  adequate,  yet 
such  jurisdiction  Is  not  denied. — Duff  vs.  Duff, 
71  Cal.  513,  583,  12  Pac.  Rep.  670. 

See  pars.  66-68  this  note. 

Vm.     BVIDENCB. 

86.  BURDBN  OF  PROOF.  —  Clrcnmstanees 
•hoirlBS  Inadequacy  of  eoBSlderatloiit  coupled 
with  bad  faith,  misrepresentation,  undue  In- 
fluence, operate  to  throw  burden  of  proof  upon 
party  enforcing  transaction  to  show  that  con- 
tract was  voluntary  and  intentional  on  part  of 
the  other  party,  and  entered  Into  with  full 
knowledge  of  tne  facts,  and  that  undue  Influ- 
ence did  not  exist. — Carty  vs.  Connolly,  91  CaL 
16,  22,  27  Pac.  Rep.  699. 

87.  DAMAGB  MUST  BB  SHOWN  "WKBRB 
FRAUD  IS  PLBADBD  as  defense  to  action. — 
Holton  vs.  Noble,  88  Cal.  7,  8,  28  Pac.  Rep.  58. 

88.  RULB  THAT  DISTINCT  FRAUD  MAT 
BB  SHOWN  is  limited  to  such  frauds  as  are 
contemporaneous,  or,  at  most,  nearly  so,  and 
does  not  embrace  deallnsrs  remote  In  point  of 
time. — Cohn  vs.  Mulford,  15  Cal.  50,  52. 

80.  CONSIDERATION  OF  CONTRACT  MAT 
BB  IN^IUIRBD  INTO,  not  for  purpose  of  In- 
validating same,  but  for  purpose  of  ascertain- 
ingr  rigrhts  founded  upon  particular  considera- 
tion and  upon  other  extrinsic  circumstances. — 
Newell  vs.  Newell,  14  Kan.  202,  206. 

90.  CONVBRSATION  PROVING  TBRBAL 
CONTRACT  NOT  SPECIFICALLT  SBT  OUT  In 

contract  In  writing*  and  which  It  Is  claimed 
contained  fraudulent  statements  and  induce- 
ments which  led  to  contract,  are  admissible 
in  evidence. — ^Hick  vs.  Thomas,  90  Cal.  289, 
296,  27  Pac.  Rep.  208.  376. 

01.  DBCLARATIONS  AS  WBLL  AS  CON- 
DUCT OF  SBL.L.BR  before  sale  are  admissible 
In  evidence  to  show  fraudulent  Intent  on  his 
part. — ^Visher  vs.  Webster,  8  Cal.  109,  113.  See 
Landecker   vs.   Hougrhtalingr*    7    Cal.    391. 

02.  StatemcBts  made  by  co-consplrator  are 

not  admissible  as  declarations  where  they  do 
not  appear  to  be  In  furtherance  of  any  com- 
mon design,  where  there  Is  no  joinder  which 
would  make  such  admission  binding:  upon  his 
co-consplrator,  such  declarations  not  being:  In 
any  sense  part  of  res  srestee. — Duff  vs.  Duff, 
71  Cal.  513,  527,  12  Pac.  Rep.  670. 

08.     StatcmeBts  made   by   vendor   after   sale 

must  be   shown   to   have   some   pertinency   to 


matter  under  Investisratlon  In  order  to  be  ad- 
missible In  evidence  to  prove  fraud,  and  to 
defeat  the  title  of  the  vendee. — Cohn  vs.  Mul- 
ford, 16  Cal.  60,  62.  See  Palgre  ▼•.  O'Neal,  12 
Cal.   488. 

04.  INSOL.TBNCT  AND  KNOIVLBDGB  OB- 
IT at  time  are  evidence  to  go  to  the  jury, 
with  other  facts,  to  show  Intent  to  defraud, 
althoug:h  standing'  alone  they  will  not  operate 
to  rescind  contract. — Rodman  vs.  Thalhelmer, 
76  Pa.  St  232. 

OB.  RUL.B  THAT  PAROL  BVIDBNCB  CAN- 
NOT BB  OrVBN  TO  CONTRADICT  or  add    to 

a  writing,  does  not  apply  to  cases  of  actual 
fraud. — Brlson  vs.  Brlson,  76  Cal.  625,  528,  7 
Am.  St.  Rep.  189,  17  Pac  Rep.  689. 

00.     PAROL  BVIDBNCB  IS  ADMISSIOLB   in 

cases  of  actual  or  constructive  fraud. — Brlson 
vs.  Brlson,  76  CaL  626,  638,  7  Am.  St.  Rep.  189, 
17  Pac.  Rep.  689.  See  Isenhoot  vs.  Chamber- 
lain, 69  CaL  680,  637;  Church  vs.  Ruland,  64 
Pa.  St  432,  442;  Reeves  vs.  Bass,  89  Tex.  619, 
681. 

07.  PAROL  BVIDBNCB  ADMISSIBLB  TO 
PROVB  FRAUD  In  obtaining:  contract — Cover 
vs.  Manaway,  116  Pa.  St  838,  2  Am.  St  Rep. 
652,  8  AtL  Rep.  393. 

08.  PAROL  BVIDBNCB  ADMISSIBLB  TO 
PROVB  ALL  FACTS  reasonably  tending:  to  es- 
tablish alleged  fraudulent  acts. — ^Hays  vs. 
Oloster,  88  CaL  560,  568,  26  Pac.  Rep.  367. 

00.     To    prove    parol    promise    relied    iipon» 

made  In  bad  faith  and  false,  with  Intent  to 
deceive. — Brlson  vs.  Brlson,  76  Cal.  525,  627, 
7  Am.  St  Rep.  189,  17  Pac.  Rep.  689.  See  San- 
foss  vs.  Jones,  35  CaL  481. 

100.     FRBSUMPTION. — Fraud  mot  presumed^ 

but  presumption  exists  that  every  reasonable 
person  anticipates  and  Intends  ordinary  and 
probable  consequence  of  known  causes  and 
conditions. — Talcott  vs.  Henderson,  81  Ohio  St 
162,  166,  27  Am.  Rep.  601. 

lOL  FRBSUMPTION  OF  DBCBIT  DOBS  NOT 
BX18T  Where  circumstances  attending  the 
transaction  are  such  as  to  put  reasonable  per- 
son upon  Inquiry. — Champion  vs.  Woods,  70 
CaL  17,  21,  12  Am.  8t  Rep.  126,  21  Pac.  Rep. 
684. 

102.  Of  fraadnieBt  Inteat  may  be  conclusive, 
where  appearance  and  circumstances  of  pur- 
chaser Indicate  solvence  and  wealth. — Talcott 
vs.  Henderson,  31  Ohio  St  162,  166,  27  Am.  Rep. 
601. 

108.  Fraud  must  have  been  practised  under 
such  circumstances  as  to  leave  a  reasonable 
Inference  that  Injured  party  was  deceived. — 
Champion  vs.  Woods,  79  Cal.  17,  21,  12  Am. 
St  Rep.  126,  21  Pac.  Rep.  534. 

104.  SUBSB^IUBNT  ACTS  BIAT  BB  RB- 
80RTBD  TO  for  purpose  of  showing:  ante- 
cedent fraud  both  In  civil  and  criminal  cases. 
—Butler  vs.  Collins,  12  CaL  467,  465. 

108.     Distinct     frauds     contemporaacoiui     In 

their  perpetration  are  admissible  to  prove 
fraud  in  transaction  under  investlgratlon. — But- 
ler vs.  Collins,  12  CaL  467,  466. 
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§  1673.    OONSTBUOTiVE  FRAUD.    Constructive  fraud  consists : 

L  In  any  breach  of  dnyt  which,  without  an  actually  fraudulent  intent,  gains 
in  advantage  to  the  person  in  fault,  or  any  one  claiming  under  him,  by  misleading 
mother  to  his  prejudice,  or  to  the  prejudice  of  any  one  claiming  under  him;  or, 

2.  In  any  snch  aftt  or  omission  as  the  law  specially  declares  to  be  fraudulent, 
without  respect  to  actual  fraud. 

History:     Esaeted  March  21,  1872. 


1.  AppUed,  cited,  constnied,  referred  to,  etc 

2.  Constmed  witii  reference  to  application. 
is.  Constructive  fraud — When  exists. 

7.  Same — ^When  not  shown. 

8.  Frandnlent  intent — ^When  allegation  of  not 

necessary. 

9.  Belief — When  granted. 

10.  Evidence — ^Want  of  consideration. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FCaRED  TO,  etc.,  in:  Brady  vs.  Bartlett,  59 
CaL  350,  866  (construed  with  11572);  Robarts 
ft.  Haley,  66  Cal.  897,  402,  4  Pac.  Rep.  885 
(construed  and  applied  with  |1672);  Carty  vs. 
Connolly,  91  CaL  16,  18,  27  Pac.  Rep.  699  (con- 
strued and  applied);  In  re  Estate  Johnson,  184 
CaL  662,  668,  66  Pac.  Rep.  847  (construed  and 
applied). 

As  to  coBStractlre  fraud,  see  monosrraphie 
note  by  Robert  Desty,  4  L.  R.  A.  158. 

As  to  sslArcpreoentatlons,  see  ante  1 1668 
and  note. 

As  to  parol  erldeiico  to  prove  eoBstruetlve 
fraod,  see  ante  S  1678  and  note. 

S.  coif STRUED  WITH  f  1673  as  applying 
to  case  of  one  of  two  partners  (attorneys), 
taking:  security  from  client  In  absence  of  his 
copartner,  In  his  own  name  and  for  his  own 
purposes. — Robarts  vs.  Haley,  66  C!al.  897,  402, 
4  Pac  Rep.  886. 

S.  CONSTRUCTTITE  FRAUD  — TI^EN  EX- 
ISTS.— Coatraet  obtained  under  svapldons  or 
iaeqaltabie  elrcometances  or  which  is  only 
constructively  fraudulent  is  not  absolutely 
▼old  and  may  be  remitted,  and  stand  as  secur- 
ity for  any  purpose  of  reimbursement  or  in- 
demnity.— ^Tompkins  vs.  Sprout,  55  Cal.  81,  37. 
See  Boyd  vs.  Dunlap,  1  John.  Ch.  (N.  Y.)  478; 
Sands  vs.  Codwise,  4  John.  (N.  Y.)  586,  649,  4 
Am.  Dec.  805;  Bean  vs.  Smith,  8  BCas.  C.  C 
258,  296,  2  Fed.  Cas.  1148. 

4,  Constractlve  fraud  exists  when  one,  by 
means  of  parol  promise,  obtains  document  with- 
out consideration  from  one  to  whom  he  stands 
In  fiduciary  relation,  and  in  violation  of  such 
promise,  althoufirh  at  the  time  there  was  no 
Intention  not  to  perform. — ^Alaniz  vs.  Casenave, 

11  Cal.  41,  46.  27  Pac.  Rep.  521.  See  Brlson  vs. 
Brlson,  76  C!al.  626,  7  Am.  St.  Rep.  189,  17  Pa6. 
Rep.  689;  Broder  vs.  Conklin,  77  Cal.  830,  19 
Pac.  Rep.  618;  Feeney  vs.  Howard,  79  Cal.  626, 

12  Am.  St.  Rep.  162,  21  Pac.  Rep.  984,  4  L.  R. 
A.  826;  Adams  vs.  Lambard,  80  Cal.  426,  22 
Pac.  Rep.  180;  Brlson  vs.  Brison,  90  C!al.  323, 
VI  Pac  Rep.  186. 


S.    Where   there   is    betrayal    of   eonfldenee» 

independent  of  any  element  of  actual  fraud.^ 
Brison  vs.  Brison,  76  C^L  626,  629,  7  Am.  St. 
Kep.  189,  17  Pac.  Rep.  689. 

d.     Where    there    is    violation    of    promise, 

Where  parties  stand  In  confidential  relation  to 
each  other,  it  may  amount  to  constructive 
fraud,  where  there  was  no  intent  to  carry  out 
such  promise  at  time. — Brison  vs.  Brison,  75 
Cal.  526,  629,  7  Am.  St.  Rep.  189,  17  Pac.  Rep. 
689. 


7*  When  not  shown. — Conatmctlve  fraud  Is 
not  shown  where  contract  Is  obtained  from 
party  who  is  in  full  possession  of  his  mental 
faculties  and  thorougrhly  understood  what  he 
was  doin?  at  time  he  made  contract,  which  was 
obtained  without  solicitation,  coercion,  influ- 
ence, or  persuasion,  and  where  such  party  is 
not  under  control  or  dominion  of  other  party 
or  of  any  one,  or  under  duress  or  fear  occa- 
sioned by  or  throuffh  other  party  or  other- 
wise, but  is  perfectly  free  and  knew  that  he 
was  so,  and  what  he  wanted  to  do. — Carty  vs. 
Connolly,  91  Cal.  16,  28,  27  Pac.  Rep.  599. 
See  14  Am.  &  En?.  Encyc.  of  L.  (2d  ed)  21. 

8.  FRAUDULBNT  INTENT  NEED  NOT  BE 
ALLEGED  OR  PROVED  WHEN  fiduciary  re- 
lation exists,  and  actual  confidence  is  reposed 
in  parties,  in  order  to  establish  constructive 
fraud. — ^Alaniz  vs.  Casenave,  91  Cal.  41,  46,  27 
Pac.  Rep.  621.  See  Brison  vs.  Brlson,  76  Cal. 
625,  7  Am.  St.  Rep.  189,  17  Paa  Rep.  689. 

9.  Relief  ssay  he  granted  on  sronnd  of  eon- 
stmetlve  fraud  where  accompanying:  incidents 
are  Inequitable  and  bad  faith,  concealment, 
and  misrepresentation  are  shown,  or  where 
undue  advantagre  is  taken  of  person's  ignor- 
ance or  weakness  or  incapacity  by  reason  of 
age,  etc.,  especially  where  there  is  inadequacy 
of  consideration. — Carty  va  Connolly,  91  CaL 
15,  22,  27  Pac.  Rep.  699. 

10.  EVIDENCE. — "Want  of  consideration  Is 
proper  fact  to  he  proved  in  connection  with  and 
as  part  of  constructive  fraud,  althougrh  mere 
fact  that  deed  is  not  without  consideration  is 
not  of  Itself  sufilcient  to  avoid  it. — Brlson  vs. 
Brlson,  75  Cal.  525,  682,  7  Am.  St  Rep.  189, 
17  Pac.  Rep.  689.  See  Me.  Qreen  vs.  Thomas, 
11  Me.  821;  Laborce  vs.  Carleton,  53  Me.  212. 
Mass.  Viney  vs.  Abbott,  109  Mass.  800.  N.  J. 
Shotwell  vs.  Shotwell,  24  N.  J.  Eq.  (9  C.  B.  Gr.) 
378,  385.  N.  T.  Jackson  ex  d.  Malln  vs.  Oarn- 
sey,  16  John.   (N.  Y.)  189. 


§  1574.    ACTUAL  FRAUD  A  QXTESTION  OF  FACT.    Actual  fraud  is  always 
a  qnestion  of  fact. 

History:     Enacted  March  21,  1872. 
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ACTUAL    FRAUD    <lUB8TI01f    OF    FACT. 


[DiT.  ni,  Ft.  n. 


1.  Applied,  cited|  eonstmed,  referred  to,  etc 

2.  Contract — ^How  affected  by  fraud. 
8-6.  Established  hj  facte,  inferences,  etc 

7.  Belationship— Fact  of,  when  not  badge  of 
fraud. 
8-11.  Allegations  and  charge  of — ^Necessity  and 

sufficiency  of. 
12-16.  Findings — ^Nature  and  sufficiency  of. 
17-21.  Instructions  to  jury— Sufficiency  and  in- 
sufficiency of. 
22-26.  Jury — How  far  question  for — ^Equity. 
27.  Evidence— Burden  of  proof  on  party  al- 
leging. 
28,29.  Same — Sufficiency — ^Weight  of  testimony 

must  decide. 
30,31.  Same — How  far  inferred. 
82-34.  Same — Ptesumption — How  far  e^sts. 
35.  Subsequent  acts — ^Admissibility  of. 

1.  APPLIESD,  CITBD,  CONSTRUBD,  RB- 
FERRBSD  TO,  etc.  In:  Moore  tb.  Copp,  119 
Cal.  429,  484,  51  Pac  Rep.  680  (construed  and 
applied). 

2.  CONTRACT  MAT  BB  CONTROTBRTBD 

by  evidence  of  fraud,  mistake,  undue  Influence. 
—Clarke  vs.  Fast,  128  Cal.  428,  426,  61  Pac. 
Rep.  72. 

8.     FRAUD    SPBCIBS    OF    CRIMEN    FALSI, 

which,  like  larceny,  are  not  done  openly,  and 
are  usually  shown  aa  inferences  througrh  facts 
established,  rather  than  as  facts  expressly 
proven,  and  proofs  are  usually  circumstantial. 
— Butler  vs.  Collins.  12  Cal.  457,  464.  See 
King:  vs.  Davis,  84  Cal.  100,  108. 

4.  ^UBSTION  OF  FACT,  and  not  of  law. — 
BllIlnfiTS  vs.  Billlnsrs,  2  Cal.  107,  113,  56  Am.  Dec. 
319;  Miller  vs.  Stewart,  24  Cal.  502,  504;  King: 
vs.  Davis,  34  Cal.  100,  108;  Tully  vs.  Harloe, 
35  Cal.  302.  309,  96  Am.  Rep.  102. 

6.  Must  be  eatabilshed  aa  fact  before  equity 
will  defeat  rigrhts  of  property  on  grround  of 
fraud. — Joyce  vs.  Joyce,  5  Cal.  161.  163. 

6.  But  wherever  law  declares  that  certain 
indicia  are  conclusive  evidence  of  fraud,  ver- 
dict agrainst  such  conclusions  will  be  set  aside. 
^Blllinss  vs.  Billingrs,  2  Cal.  107,  113,  56  Am. 
Dec.  319. 

7.  Relationship — Mere  fact  of  cannot  be  re- 
sorted to  as  badgre  of  fraud,  especially  where 
there  Is  no  evidence  of  fraud,  and  transaction 
is  purely  business  one. — Gray  vs.  Galpin,  98 
Cal.  633,  635,  33  Pac.  Rep.  725. 

8.  ALL.RGATION  AND  CHARGB  OF  FRAUD. 
— Fraud  must  be  nllesed  whenever  it  consti- 
tutes element  of  cause  of  action,  or  defense 
which  Is  of  affirmative  nature  invoked  as  con- 
ferring: rlgrht  agralnst  plaintiff. — Gray  vs.  Gal- 
pin. 98  Cal.  633,  635,  33  Pac  Rep.  725. 

9.  Failure  to  allege  particular  facta  consti- 
tutlngr  fraud,  or  estoppel,  or  other  special 
defenses,  may  be  waived  by  failure  to  demur 
or  to  object  to  evidence  offered  at  trial. — 
Sukeforth  vs.  L.ord,  87  Cal.  399,  403,  25  Pac. 
Rep.  497.  See  Lee  vs.  FlgrgT,  37  Cal.  328.  835, 
99  Am.  Dec.  271;  Hutchlngrs  vs.  Castle.  48  Cal. 
162,  155;  Bull  vs.  Ford.  66  Cal.  176,  4  Pac.  Rep. 
1175;  Hugrhes  vs.  Wheeler,  76  Cal.  230,  18  Pac. 
Rep.   886. 

10.  Contra t  Albertoli  vs.-  Branham,  80  Cal. 
631,  633.  13  Am.  St.  Rep.  200,  22  Pac.  Rep.  404. 
In  Sukeforth  vs.  Lord,  supra,  decision  of  court 


In  Albertoli  vs.  Branham,  supra,  was  said  not 
to  be  law  unless  it  could  be  dlstlngruished  from 
that  case,  as  one  department  of  court  could 
not  be  held  to  overrule  longr  line  of  cases 
decided  by  whole  court,  especially  when  they 
are  not  even  named  or  otherwise  referred  to 
in  department  decisions,  and  were  evidently 
not  considered.  But  truth  is  that  Albertoli  vs. 
Branham  differs  from  case  of  Sukeforth  vs. 
Lord  upon  an  important  point,  as  in  that  case 
evidence  of  fraud  was  objected  to  upon  tria.1, 
althougrh  report  does  not  show  it. 

11.  Must  be  speciflcally  chargred. — Gray  vs. 
Galpin,  98  Cal.  688,  686,  88  Pac.  Rep.  725. 

Cross-examination. — See  par.  81  this  note. 

Equity — Rlffht  to  Jury  In. — See  pars.  26.  26 
this  note. 


FIIVDINOS— NATURB  AXD  SUFF*I- 
CIBNCY  OF. — CTompIolnt  settlns  forth  two  or 
noro  sronnda  for  relief,  either  of  which  is 
sufficient  to  support  Judgrnient,  flndingr  upon 
one  of  these  issues  is  sufficient,  and  failure  to 
find  upon  other  does  not  constitute  mistrial  or 
render  decision  agrainst  law. — Brison  va  Brl- 
son,  90  Cal.  828,  829,  27  Pac.   Rep.  186. 

Findings — Court's  power  to  tnterfero  wltli. — 
See  par.  34  this  note. 

18.  Failure  of  eonrt  to  make  llndlns  npoB 
Issue  of  actual  fraud  is  not  grround  for  vacat- 
ing' Its  decision  where  It  finds  constructive 
fraud,  unless  flndingr  upon  issue  in  favor  of 
defendant  would  have  effect  of  modifyingr  or 
overcoming:  other  findingrs. — Brison  vs.  Brison, 
90  CaL  823.  329,  27  Pac  Rep.  186.  See  Foun- 
taine  vs.  Southern  Pac.  R.  Co.,  64  CaL  645,  €64. 

14.  Flndingr  that  representations  were  false 
by  reason  of  facts  inconsistent  with,  and  con- 
trary to  representations  made,  without  flndingr 
that  plaintiff  believed  them,  is  sufficient,  where 
such  misrepresentations  were  accompanied  by 
threats  and  duress,  greneral  flndingr  that  con- 
tract was  procured  by  fraud  implyingr  fact. — 
Hick  vs.  Thomas,  90  Cal.  289,  296,  27  Pac.  Rep. 
208,  376. 

15.  Flndingr  that  contract  not  obtained  by 
fraud  sufllclenty — where  answer  seta  up  that 
defendant's  signature  was  obtained  by  fraud 
consisting:  of  false  and  fraudulent  representa- 
tions, and  that  another  party  was  purchaser 
and  real  party  In  Interest,  and  was  so  accepted 
and  regarded, — as  belngr  statement  of  ultimate 
facts,  and  not  of  probative  facts,  although 
flndlngrs  respond  to  and  convey  all  material 
issues  raised  by  pleadings,  such  findingrs  meet- 
ing: and  negrativingr  all  ultimate  facts  affirm- 
atively allegred  In  answer. — Smith  vs.  Mohn. 
87  Cal.  489,  497,  25  Pac.  Rep.  696. 

Id.  Lansuoflre  of  llndlns  susceptible  of  dif- 
ferent constructions^  one  supported  by  evi- 
dence and  other  not,  will  have  such  construc- 
tion placed  upon  it  by  court  as  will  find  such 
support  rather  than  construction  which  would 
have  effect  of  defeating:  finding:. — Brison  va. 
Brison,  90  Cal.  323,  334,  27  Pac.  Rep.  186. 

17.  INSTRUCTIONS  TO  JURY  that  in  order 
to  entitle  plaintiff  to  recover,  evidence  must  be 
clear  and  convincing:  so  as  to  satisfy  their 
minds  by  preponderance  of  evidence  that  al- 
Ieg:ed  fraudulent  representations,  or  substantial 
part  of  them,  were  made  and  were  false,  in- 
tended  to   deceive   plaintiff,   and    Induced    him 
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to  enter  into  contract,  and  so  deceived  him,  and 
that  he  was  damaged  thereby,  and  that  no 
recovery  could  be  had  unless  each  of  such 
facu  was  shown  to  satisfaction  of  Jury  by 
preponderance  of  evidence,  held  correct.— 
Haojcom  va.  Drullard,  79  CaL  284,  237,  21  Pac 
fttp.  736. 

18.  Instruction  to  jury  that  no  recovery 
could  be  had  unless  plaintiff  was  deceived  by 
■ileffed  representations,  and  means  of  knowl- 
edge at  hand  was  equally  available  to  both, 
and  subject  of  contract  was  alike  open  to  their 
Inspection,  and  plaintiff  did  not  avail  himself 
of  these  means  and  opportunities,  he  could  not 
be  heard  to  say  that  he  had  been  deceived 
nnless  he  was  induced  by  trick  or  misrepre- 
aentations  of  defendant  not  to  make  sucn  in- 
spection, la  correct. — ^Hanscom  vs.  Drullard,  79 
CaL  284,  287,  21  Pac  Rep.  786. 

19.  Instruction  to  Jury  that  they  cannot 
find  for  plaintiff  in  any  greater  sum  than 
letual  dajnagre  proved  by  preponderance  of  evi- 
dence to  have  been  sustained,  is  correct. — 
Ranscom  vs.  Drullard,  79  Cal.  284,  288,  21  Pac. 
Rep.  786. 

M.  iBstraetion  to  Jury  that  fraud  eannot 
ke  prcflvaaed,  but  must  be  established  by  proof, 
and  may  be  established  by  circumstances,  but 
not  of  like  character,  and  that  circumstances 
most  be  of  most  conclusive  nature,  is  erro- 
neous and  calculated  to  mislead. — ^McDaniel 
▼a.  Baca.  2  Cal.  826,  889,  66  Am.  Dec  889. 

2L  Instruction  to  Jury  that  under  circum- 
stances there  was  no  sufficient  evidence  by 
which  they  could  infer  g'enerally  Intention  to 
defraud,  and  instructing  them  as  to  matters 
of  law  thereon,  is  erroneous  where  there  was 
evidence  tending  to  support  allegrations  of 
fraudulent  intent,  as  fraudulent  intent  being: 
qneatlon  of  fact  for  consideration  of  Jury,  and 
not  court. — Miller  vs.  Stewart,  24  Cal.  602,  604. 


IL    JURY. — <|iiestlon  whether  aets   are 
fSIr   Is   one   for   the   Jury. — ^Red  Jacket   Tribe 
Ts.  Gibson,  70  Cal.  128,  181,  12  Pac.  Rep.  127. 

Pe^rer  to  fl»d  asalnst  presumption. — See  par. 
34  this  note. 

28.  Date  of  fraudulent  intent  must  neces- 
sarily be  matter  of  inference  for  Jury,  where 
fraud  is  proven. — ^Butler  vs.  Collins,  12  Cal. 
457,  466. 

M.  <4«c«tioa  whether  mtortmrng^  is  griven  in 
good  faith  to  secure  ezistingr  debt  and  future 
advances,  or  with  Intent  to  defraud,  is  one  of 
fact  for  Jury  under  proper  instructions  from 
court. — Tully  vs.  Harloe,  86  Cal.  802,  809,  96 
▲m.  Rep.  102. 

SB.  Rlslit  to  tn  equity. — ^Actual  fravdf  al* 
til  Bah  always  question  of  faet»  need  not  neces- 
sarily   In    all   cases   be   determined    by    Jury, 


especially  in  case  which  Is  purely  equitable. — 
Moore  vs.  Copp,  119  CaL  429,  434,  61  Pac  Rep. 
630. 

26.  Equity   mot    bound    by   verdict    of   Jury 

even  when  one  is  called. — Moore  vs.  Copp,  119 
Cal.  429,  484,  51  Pac.  Rep.  630.  See  Sweetser 
vs.  Dobbins,  66  Cal.  629,  4  Pac.  Rep.  540. 

27.  EVIDBNCBS. — Burden  of  proof  Is  upon 
party  allefflnir  frand. — Gray  vs.  Oalpin,  98  Cal. 
683,  686,  33  Pac.  Rep.  726. 

28.  Frandy  like  any  other  fact,  must  be  de- 
cided by  the  weifirht  of  testimony. — Southworth 
▼s.  Resin?,  8  Cal.  377,  878. 

29.  Evidence  as  whoICf  and  not  certain  dis- 
connected portions  thereof,  must  be  taken  Into 
consideration  in  determining^  whether  findingr  is 
Justified  by  evidence — Brison  vs.  Brison,  90 
CaL  828,  884,  27  Pac  Rep.  186. 

80.     Inference. — ^Express    proof    of    fravd    is 

not  required;  it  may  be  inferred  from  strong: 
presumptive  circumstances.  —  McDanlel  vs. 
Baca,  2  CaL  326,  889,  66  Am.  Dec  339. 

SI.  Witness  eannot  be  asked  upon  cross- 
examination  whether  he  knows  of  any  unfair 
act  which  induced  contract,  as  such  question 
calls  for  inference  of  witness,  and  acts  of 
unfair  dealingr  is  for  Jury. — Red  Jacket  Tribe 
▼s.  Gibson,  70  CaL  128,  131,  12  Pac  Rep.  127. 

See  par.  8  this  note. 

82.  FRESITMPTION  OF  FRAUD.— Fraud  is 
never  presnmedy  and  where  it  is  alleged  for 
purpose  of  deprivingr  party  of  rigrht,  facts  must 
be  clearly  made  out — ^McCarthy  vs.  White,  21 
Cai.  496,  604,  82  Am.  Dec  764;  Wetherly  vs. 
Straus,  98  Cal.  288,  286,  28  Pac  Rep.  1045; 
Gray  vs.  Galpin,  98  CaL  633,  635,  83  Pac  Rep. 
726. 

88.  Inferred  from  strong  presumptive  cir- 
cumstancea — McDanlel  vs.  Baca,  2  Cal.  326, 
389,  56  Am.  Dec.  889;  Tognlni  vs.  Kyle,  15  Nev. 
464,   468. 

See  notes  56  Am.  Dec.  822;  66  Am.  Dec  157. 

84.     Same— Evidence     of     frandnlent     Intent 

declared  by  law  to  be  only  presumptive,  Jury 
having:  power,  upon  consideringr  whole  case,  to 
find  agrainst  such  presumption,  and  court  has 
no  rigrht,  upon  that  grround  alone,  to  interfere 
with  verdict — Billlngrs  vs.  Billingrs,  2  CaL  107, 
118,  56  Am.  Dec  819. 

8B.  Svbseqnent  aettu — Dealingr  with  property 
at  present  time  as  his  own,  is  evidence  to  show 
fraud  committed  in  its  sale  month  agro  by 
vendor,  as  subsequent  acts  are  illustrative  of 
extent  and  character  of  first — ^Butler  va  Col- 
lins, 12  Cal.  467,  466. 

Testimony— Weight  of. — See  pars.  28,  29  this 
note 

"Witness — Cross-examination  of. — See  par.  81 
this  note 


§1576.    UNDUE  INFLXTENOE,  WHAT.    Undue  influence  consists: 
L  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by  another,  or  who  holds 
a  real  or  apparent  authority  over  him,  of  such  confidence  or  authority  for  the  pur- 
pose of  obtaining  an  unfair  advantage  over  him ; 

2.  In  taking  an  unfair  advantage  of  another's  weakness  of  mind;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advantage  of  another's  necessities 

or  distress.  History:     Enacted  March  21,  1872. 
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UlfDUB    HfFLUBIfCB — GBNERALLT* 


[DlT.  Hit  Pt.  n. 


I.    In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  ete. 
2,  3.  Construed  with  reference  to  application. 
4-7.  Elements — Force,  coercion,  etc. 

8.  Fraud — ^Presumed  from  undue  influence. 

9.  BjDiowledge  as  to  title — ^Presumption  as  to. 

IL    Confidential  Belation  Between  Parties. 

10, 11.  Bule  as  to— ^Inflezibilitj  and  source  of* 

12.  Fraud — Created  hj  use  of  relation. 

13.  Same — Presumption  as  to,  from  existence 

of  relation. 
14-17.  Presumption    as    to    undue    influence— 

When  indulged  in. 
18, 19.  Transactions — ^When  set  aside  or  upheld. 
20, 21.  Parties — Between  whom  exists — ^Attomqj 

and  client — Guardian  and  ward. 
22-31.  Same — Same — ^Husband  and  wife. 
32-36.  Same — Same— Parent  and  child. 
37-39.  Same — Same— Spiritual   adviser,  medium 

and  subject. 

40.  Same — Same— trustee    and    eeatui    que 

trust 

in.    Weakness  of  Mind. 

41.  Important  element  in  considering  produc- 

tion of  wrong. 

42.  Undue  influence — Exists  from  unfair  ad- 

vantage of  weakness  of  mind. 

43.  Same — When  imputed, 

44.  Same — Mistaken    impression,    when    suf- 

ficient. 

45.  Same — ^juestions  for  consideration  in  de- 

termining. 

46.  Same — How  shown. 
47,48.  Same— How  not  shown* 

lY.    Bight  of  Action. 

49-51.  Allegation — Sufficiency  of. 
52, 53.  Equity — Belief,  when  granted  in. 

54.  Finding  of  weakness  of  mind — Effect  of 
when  no  undue  influence  shown. 

V.    Evidence. 

55-57.  Burden  of  proof  on  party  holding  con- 
fidential relation. 
58.  Direct  proof  of  inference  from  circum- 
stances— Sufficiency  of. 
59, 60.  Exercise  or  practice  of,  must  be  shown. 
61.  How  shown — Sickness,  infirmity,  and  in- 
adequacy of  consideration. 
62,63.  Inadequacy    of    consideration — ^When    it 
may  be  shown. 

64.  Opinion  of  witnesses. 

65.  Possession — ^When  not  evidence. 

66.  Province  of  jury — ^When  invaded* 

I.     IN  GENERAL. 

1.  APPL.IED,  CITBDy  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Moore  vs.  Moore,  56  CaL 
89,  93  (construed  and  applied);  In  re  Estate 
Kohler,  79  Cal.  813,  816,  21  Pac  Rep.  768  (con- 
strued and  applied);  Brison  vs.  Brison,  90  CaL 
823,  386,  27  Pac.  Rep.  186  (construed  and  ap- 
plied); Dolliver  vs.  DoUiver,  94  Cal.  642,  646, 
30  Pac.  Rep.  4  (construed  and  applied  with 
other  sections);  Hayne  vs.  Herman,  97  Cat. 
269,  262,  82  Pac.  Rep.  171  (construed  and  ap- 
plied with  other  sections);  Dimond  vs.  San- 
derson, 103  Cal.  97,  102,  87  Pac.  Rep.  189  (con- 
strued and  applied  with  other  sections);  Stiles 
vs.  Cain,  184  Cal.  170,  174,  66  Pac.  Rep.  231 
(construed   and   applied);    McDougrall   vs.   Mc- 


Dougrall,  185  Cal.  816,  318,  67  Pac  Rep.  778 
(construed  and  applied);  Donnelly  ts.  Rees, 
141  Cal.  56,  62,  74  Pac.  Rep.  483  (construed  and 
applied  with  other  sections). 

Aa  to  vrhat  la  undue  Influeiice  aad  Hm  effeet* 
see  monogrraphic  notes  by  Robert  Desty,  2  L>. 
R.  A.  668;  8  L.  R.  A.  261. 

As  t^  vrndve  Inflnenee  la  wUISy  see  ante 
f  1272  and  note. 

9.  CONSTRUED  AS  INTBNDINO  TO  AP- 
PLY to  undue  influence  g'enerally. — ^In  re  Es- 
tate Kohler,  79  Cal.  818,  816,  21  Pac  Rep.  758. 

8.  CONSTRUED  AS  APPL.TINO  TO  CASB 
OF  UNDUE  INFLUENCE  arlsinff  under  will, 
as  well  as  contracts. — In  re  Estate  Kohler,  79 
C^al.  818,  816,  21  Pac.  Rep.  758. 

4.  INFLUENCE,    IN    ORDER    TO    VITIATES 

an  action,  must  amount  to  force  and  coercion, 
to  destroy  free  agency. — Gk>odwin  vs.  Ooodwin, 
59  Cal.  560,  561. 

5.  INFLUENCE  MUST  AMOUNT  TO  FORCB 

and  coercion  to  destroy  free  agrency,  as  to 
very  act  and  exercise  of  undue  influence  upon 
very  act  must  be  proved. — In  re  Estate  Car- 
penter, 94  Cal.  406,  412,  29  Pac.  Rep.  1101. 
See  Goodwin  vs.  Goodwin,  59  Cat.  560. 

6.  Influence  must  not  be  influence  of  affec- 
tion and  attachment. — Goodwin  vs.  Goodwin, 
69  Cal.  560,  561. 

7.  "Want  of  coBalderatlon  does  not  neces- 
sarily militate  aeralnst  bona  fides  of  contract, 
where  adequate  motive  for  making:  it  is  ap- 
parent— ^Robins  vs.  Hope,  57  Cal.  493,  499. 

8.  FRAUD  IS  PRESUMED  'WHENEVER 
ONE  PARTY  GAINS  AN  ADVANTAGE  TO 
HIMSELF  through  any  undue  influence  exer- 
cised by  him  over  the  party  from  whom  the 
advantage  is  derived. — Hayne  va  Hermann,  97 
Cal.  259,  262,  82  Pac.  Rep.  171. 


9.  Party  la  eomclvsi'vely  presumed  to  Id 
state  of  own  title  to  property,  especially  where 
party  he  deals  with  is  strangrer,  and  therefore 
no  misrepresentations  made  to  him  concerning 
such  title  or  as  to  state  of  his  title  in  any 
respect  can  have  an  efFect  of  misleading. — 
Robins  vs.  Hope,  57  Cs\,  493,  495. 

n.     CONFIDENTIAL     RELATION     BETWEEN 

PARTIBa 

10.  RULE  IS  INFLEXIBLE  THAT  ONE 
HOLDING  CONFIDENTIAL  RELATIONS  to- 
wards another  shall  take  no  advantagre  of  that 
relation  in  favor  of  himself,  or  deal  with  other 
upon  terms  of  his  own  makingr* — ^Ross  vs. 
Conway,  92  Cal.  632,  685,  28  Pac.  Rep.  786. 

11.  Rule  has  its  source  in  principles  which 
underlie  and  grovern  all  confldential  relations, 
and  is  to  be  applied  to  all  transactions  arisiner 
out  of  any  relation  in  which  principle  is  ap- 
plied.— Ross  va  Conway,  92  Cal.  632,  636,  28 
Pac.  Rep.  785.  See  Gibson  vs.  Jeyes,  6  Ves. 
266,  278,  5  Rev.  Rep.  295;  Hugruenin  va  Base- 
ley,  14  Ves.  273,  300,  9  Rev.  Rep.  148,  276;  Dent 
vs.  Bennett,  4  Myl.  &  C.  269,  277,  18  Engr.  Ch. 
268. 

12.  FRAUD. — Created  by  use  of  eonfldcmtial 
relation  to  obtain  undue  advantagre,  Is  fraud 
upon  other  party  to  transaction. — Dimond  va 
Sanderson,  108  Cat.  97,  102,  87  Pac.  Rep.  189. 
See  Brison  vs.  Brison,   76  Cal.   625,   7  Am.   St 
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Bep.  189,  17  Pac.  Rep.  689,  ftO  Cal.  828.  826,  27 
Ptc  Rep.  189;  Jackson  va.  Jackson,  94  Cat 
44i  461,  29  Pac.  Rep.  967. 

• 

iS.  Presmnptloa  of  fnmd  exists  where  cer- 
tain confidential  relations  exist  between  par- 
ties, so  that  In  any  dealings  between  them,  one 
obtains  advantasre  over  other. — Hayne  va  Her- 
msnn,  97  Cal.  269,  261,  82  Pac.  Rep.  171. 

14i  PRBSUMPTIOlf  AS  TO  UNDUE  INFLU- 
ENCE.— Undue  Imflveiicc  mot  presumed  from 
mere  relation  of  parties. — Dimond  va  Sander- 
son. 103  Cal.  97.  103.  37  Pac.  Rep.  189.  See 
Hardy  vs.  Van  Harllnffen,  7  Ohio  St.  208.  216. 

16.  Every  presmnptlom  will  be  tadolved  In 

against  transactions  by  parties  holding  posi- 
tion of  trust  and  confidence. — Soberanes  vs. 
Soberanes,  97  Cal.   140.   144,   146,  81   Pac  Rep. 

910. 

IC  Law  presmnes  Inflaeaees  to  have  been 
undue  where  confidence  Is  subsequently  vio- 
lated.— ^Dimond  va  Sanderson.  103  Cal.  97,  102, 
S7  Pac  Rep.  189.  See  Brlson  va  Brlson,  90  Cal. 
323.  836,  27  Pac.  Rep.  186. 

17.  Presmnption  of  law  Is  that  party  hold- 
ing Infiuence  over  other  exercises  It  actually  to 
his  own  advantagre  In  every  transaction  be- 
tween parties  standing'  in  confidential  relation. 
—Ross  vs.  Conway,  92  Cal.  632.  686.  28  Pac. 
Rep.  785. 

1&     TRANSACTIONS    BETWEEN    PARTIES 

standlnfiT  in  confidential  relations  will  not  be 
upheld,  unless  It  Is  shown  that  party  had  In- 
dependent advice,  and  that  his  act  was  not 
only  result  of  his  own  volition,  but  that  he 
both  understood  act  he  was  doing:  and  com- 
prehended its  results  and  effect. — Ross  vs.  Con- 
way. 92  Cal.   682.  638.  636.  28  Pac.  Rep.  785. 

19.  Transactions  entered  Into  between  par- 
ties boldlnsr  position  of  trust  and  confidence 
win  be  set  aside  upon  discovery  of  least  fraud. 
— Soberanes  vs.  Soberanes.  97  Cal.  140.  144. 
14S.  81  Pac  Rep.  910. 

».  PARTIES  BETWEEN  WHOM  EXISTS.— 
Deetriae  of  vndiic  Inflveiice  Is  applied  In  trans- 
actions between  attorney  and  client. — Ross  vs. 
Conway.  92  Cal.  632.  636.  28  Pac.  Rep.  785. 
See  Ohio.  Berkmeyer  va  Kellerman.  32  Ohio 
St.  239.  30  Am.  Rep.  677.  Pa.  Greenfield's  Es- 
tate, 14  Pa.  St.  489.  606.  Env.  De  Montmorency 
▼a  Devereux.  7  CL  &  F.  188;  Hatch  vs.  Hatch. 
9  Yea  292.  297,  7  Rev.  Rep.  195;  Montesquieu 
▼a  Sandys.  18  Ves.  802.  818.  11  Rev.  Rep.  197; 
Wood  vs.  Downes,  18  Yea  120,  126;  Jones  vs. 
Thomas.  8  Youn^e  A  C.  498. 

21.  Applies  to  transactions  between  gruard- 
ian  and  ward. — ^Ross  va  Conway.  92  Cal.  682. 
633.  686.  28  Pac  Rep.  785.  See  Berkmeyer  va 
Kellerman,  82  Ohio  St.  289,  30  Ana.  Rep.  677. 

2BL  HvalMimd  and  wife — Imflaeaee  exercised 
ky  oae  spovise  over  other  is  not  presumed  to 
be  undue  influence,  within  meaniner  of  section, 
without  proof  of  fact. — Stiles  vs.  Cain.  134  Cal. 
170,  174,  66  Pac.  Rep.  231.  See  Dimond  vs. 
Sanderson.  108  Cal.  97,  87  Pac  Rep.  189;  Tll- 
Uuz  vs.  Tlllaux,  116  Cal.  663.  47  Pac.  Rep.  691. 

St.  iBflvcaeo  whieli  law  presumes  to  have 
WcB  cxerelaed  by  one  spouse  over  other  Is  not 
Influence  caasad  by  any  act  or  persuasion  or 
importunity,  but  Is  that  Influence  which  Is 
■nperlnduced    by   relation   between    them    and 


generated  in  mind  of  one  by  confidence  and 
trust  which  he  has  In  devotion  and  fidelity  of 
other,  law  presumes  such  Infiuence  to  have 
been  Induced  whenever  this  confidence  is  sub- 
sequently violated. — ^Hayne  va  Hermann,  97 
Cal.  259,  262,  32  Pac.  Rep.  171.  See  Brlson  vs. 
Brlson.  76  Cal.  625.  7  Am.  St.  Rep.  189.  17  Pac. 
Rep.  689.  90  Cal.  828.  883.  886.  27  Pac.  Rep. 
186;  Nordholt  vs.  Nordholt.  87  Cal.  652.  22  Am. 
St  Rep.  268.  26  Pac  Rep.  599;  Alanlz  va  Case- 
nave.  91  CaL  41,  27  Pac  Rep.  521. 

34.  Relation  bet^reem  husband  and  w^lfe  is 
confidential^  and  all  transactions  between  them 
respecting^  property  are  made  subject  to  same 
rules  that  control  transactions  between  trustee 
and  cestui  que  trust,  which  is  that  trustee 
cannot  use  his  infiuence  to  obtain  advantagre 
over  his  beneficiary,  and  if  he  does  so  it  is 
fraud. — Jackson  vs.  Jackson,  94  Cal.  446.  461. 
29  Pac  Rep.  957. 

SB.  Does  not  of  Itself  sive  rise  to  nndne 
inllnence  In  transactions  between  them. — Mc- 
Dougrall  va  McDougrall.  136  Cal.  316.  818.  67 
Pac.  Rep.  778.  See  Dimond  vs.  Sanderson.  108 
Cal.  97,  87  Pac  Rep.  189;  Tlllaux  vs.  Tlllaux. 
116  Cal.  663.  670.  47  Pac.  Rep.  691;  White  vs. 
Warren,  120  Cal.  822,  324.  49  Pac.  Rep.  129.  5^ 
Id.  728;  Stiles  va  Cain,  134  Cal.  170.  66  Pac  Rep. 
281. 

26.  Does  not  eoastltvte  prima  f  aele  evidence 
of  nndne  Inflneneei  if  such  were  the  case.  It 
would  place  parties  under  necessity  of  re- 
butting: such  prima  facie  evidence  in  all  cases 
where  title  was  delivered  from  other  spouse, 
which  was  not  contemplated  by  code. — Mc- 
Doueall  vs.  McDougall,  185  Cal.  816,  318.  67 
Pac.  Rep.  778. 

27.  Not    destroyed    by    action    for    divorce, 

neither  is  obligratlon  arislner  from  it  affected 
so  Ions'  as  relation  exists,  and  law  will  not 
permit  any  inquiry  Into  existence  of  trust  and 
confidence  which  is  presumed  to  be  placed  by 
one  in  other,  nor  can  husband,  by  bringrlngr 
such  action,  devest  himself  of  obligrations 
which  are  Imposed  upon  him. — Dolliver  vs.  Dol- 
liver.  94  Cal.  642,  647,  30  Pac  Rep.  4. 

28.  Obviously  admits  of  Inflnenoe  which  may 
be  carried  beyond  Just  bonds,  althougrh  either 
may  accept  benefit  from  other  without  neces- 
sarily provlner  that  it  was  not  obtained  by 
undue  Infiuence. — Dimond  vs.  Sanderson.  108 
Cal.  97.  103.  87  Pac  Rep.  189.  See  Hugruenin 
vs.  Baseley.  13  Yes.  105.  14  Yes.  278.  15  Yes. 
180,  9  Rev.  Rep.  148.  276. 

28.  Presnmption  that  contract  was  procured 
by  nndne  Inflnence  arises  Immediately  unfair 
advantagre  has  been  obtained  from  confidential 
relation  exlstlngr  between  husband  and  wife, 
but  such  undue  advantagre  cannot  be  shown 
until  presumption  of  sufficient  consideration 
arislngr  from  contract  has  been  overcome  by 
proof. — Dimond  vs.  Sanderson.  108  Cal.  97.  108, 
^  87  Pac  Rep.  189. 

80.  Transactions  entered  into  between  hns- 
band  and  wife  whereby  husband  procures  sep- 
arate estate  of  wife  who  at  time  was  in  ill 
health,  without  any  pecuniary  advantagre  to 
wife,  her  husband  receivlngr  ffreat  pecuniary 
advantagre  therefrom,  and  consideration  stated 
beingr  untrue,  whole  transaction  being'  brougrht 
under  cover  of  divorce  suit  as  means  of  coerc- 
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Ingr  her  Into  surrender  of  her  property  and  for 
no  other  purpose,  contract  being:  entered  into 
by  her  by  reason  of  moral  pressure  exerted 
upon  aer  by  consideration  of  elTect  that  suit 
would  have  upon  her,  without  independent 
advice.  Is  obtained  by  fraud  and  undue  influ- 
ence.— Dolliver  vs.  DoUlver,  94  CaL  642,  648, 
30  Pac.  Rep.  4. 

81.  Undue  Inflvence  exists  vrhere  husband, 
by  means  of  feisrned  divorce  suit  agralnst  wife 
suffering:  from  nervous  prostration,  induces  her 
to  part  with  property. — ^Jackson  vs.  Jackson, 
94  Cal.  446,  461,  29  Pac.  Rep.  967.  See  Dolliver 
vs.  Dolliver,  94  Cal.  642.  646,  30  Pac.  Rep.  4. 

32.  PARENT  AND  CHILD*— Confidential  re- 
lation exists  between  parent  and  child. — Berk- 
meyer  vs.  Kellerman,  32  Ohio  St.  239,  30  Am. 
Rep.  677. 

33.  Deed  executed  by  child  living  with  par- 
ents for  their  benefit,  without  consideration, 
recitingr  facts  which  are  not  true,  and  executed 
under  undue  Influence,  will  be  set  aside  at 
instance  of  child. — Taylor  vs.  Taylor,  49  U.  8. 
(8  How.)  183,  bk.  12  L-  ed.  1040. 

84k  Undue  Inflnence  not  sbown  by  deed  exe- 
cuted by  mother  to  son,  conveying:  her  entire 
estate,  where  it  Is  made  pursuant  to  intention 
long  entertained  by  her,  and  where  it  Is  shown 
that  she  subsequently  repeated  and  expressed 
her  satisfaction  with  transaction,  and  where, 
upon  her  spiritual  adviser  remonstrating:  with 
her  as  to  unfairness  of  transaction,  she  said 
she  would  do  it  hundred  times,  even  thoug:b 
party  may  be  Illiterate  and  igrnorant  of  busi- 
ness  outside  of  household  and  domestic  affairs, 
yet  is  of  sound  mind  and  has  g:ood  natural 
intellectual  faculties  and  fully  comprehended 
act  committed. — Soberanes  vs.  Soberanes,  106 
Cal.  1,  6,  39  Pac.  Rep.  89,  627. 

85.  Fact  that  party  bas  acted  upon  Inde- 
pendent advice,  in  transactions  between  parent 
and  child,  need  not  be  proved  where  transac- 
tion appears  to  be  free,  voluntary,  and  made 
with  full  understanding:  of  all  facts  and  effects 
thereof. — Soberanes  vs.  Soberanes,  97  Cal.  140, 
145,  81  Pac.  Rep.  910. 

88.  Dlstlnirnlshlnffi  Richards  va  Donner,  72 
Cal.  207,  13  Pac.  Rep.  584,  and  Allore  vs.  Jewell, 
94  n.  S.  506,  bk.  24  L.  ed.  260,  upon  g:round 
that  in  those  cases  parties  did  not  fully  under- 
stand nature  and  efFect  of  act,  and  there  was 
some  showing:  of  undue  influence  sufficient  to 
Induce  conclusion  that  act  was  not  free  and 
voluntary. 

87.  SPIRITUAL  ADVISER  AND  SUBJECTT.— 
Confidential  relation  exists  between  party  and 
his  priest,  confessor,  clerg:yman,  or  spiritual 
adviser,  and  certainly  with  no  less  force  to 
relation,  although  one  who  is  firm  believer, 
not  to  say  monomaniac,  upon  subject  of  spirit- 
ualism and  medium  in  whom  he  has  confldence 
and  upon  whom  he  habitually  relies. — ^Connor 
vs.  Stanley,  72  Cal.  666,  668,  1  Am.  St.  Rep.  84, 
14  Pac.  Rep.  306. 

88.  Doctrine  of  undue  Infinence  is  applied  to 
position  held  by  spiritual  adviser  over  one  who 
is  about  to  die,  especially  where  latter's  mind 
is  impaired  by  physical  sickness,  so  that  ad- 
viser receives  any  advantage  to  him  or  to  some 
other  recipient  who,  through  such  Influence, 
may  be  beneflted  by  transaction. — Ross  vs.  Con- 


way, 92  Cal.  632,  636,  28  Pac.  Rep.  785.  See  Con- 
nor vs.  Stanley,  72  Cal.  656,  1  Am.  Se.  Rep.  84, 
14  Pac.  Rep.  806.  Conn.  Richmond's  Appeal, 
69  Conn.  226,  21  Am.  St.  Rep.  85,  22  Atl.  Rep. 
82.  Mo.  Ford  vs.  Hennessy,  70  Mo.  580.  N.  J. 
Pironi  vs.  Corrigan,  47  N.  J.  Eq.  (2  Dick.)  135, 
20  Atl.  Rep.  218. 

88.     Undue   Influence   exists   ^vherc   splrltojil 

adviser,  in  procuring  will  to  be  made  in  his 
favor,  does  not  insist  that  testator  should  have 
independent  advice,  and  continues  to  remain 
in  his  presence  during  interview  with  party 
making  such  will,  who  was  only  other  party 
permitted  to  see  testator,  his  continuing  In 
her  presence,  though  unseen  and  inaudible, 
being  none  the  less  effective  in  the  results. — 
Ross  vs.  Conway,  92  CaL  632,  638,  28  Pac.  Rep. 
785. 

40.  TRUSTEE  AND  CESTUI  QJJVi  TRUST. — 
Doctrine  of  confidential  relation  and  undue  in- 
fluence applied  to  transactions  between  trustee 
and  cestui  que  trust. — Jackson  vs.  Jackson,  94 
Cal.  446,  461,  29  Pac.  Rep.  957;  Dolliver  vs. 
Dolliver,  94  Cal.  642,  646,  30  Pac.  Rep.  4.  See 
Diller  vs.  Brubaker,  62  Pa.  St  498,  91  Am.  Dec. 
177'  Spencer's  Appeal,  80  Pa.  St.  317,  832. 

IIL     WEAKNESS  OP  MIND. 

41.  WEAKNESS  OF  PARTY  DECEIVED 
MAT  CONSTITUTE  very  Important  element  In 
considering  whether  representations  or  fraud- 
ulent practices  have  produced  wrong,  as,  where 
people  are  reckless  of  their  own  interests, 
courts  do  not  interfere  to  relieve  them  from 
their  own  folly. — Hick  vs.  Thomas.  90  Cal.  289, 
295,  27  Pac.  Rep.  208,  876. 

42.  UNDUE  INFLUENCE  EXISTS  where 
party  takes  unfair  advantage  of  another's 
weakness  of  mind,  and  law  will  not  permit 
retention  of  advantage  thus  obtained. — Moore 
vs.  Moore.  66  Cal.  89,  98. 

See  par.  54  this  note. 

48.  UNDUE  INFLUENCE  WlIiL  BE  IM- 
PUTED where  inequality  between  parties  is  so 
great  that  it  would  be  inferred  from  nature  of 
transaction  itself,  without  proof  of  exercise  of 
power  beyond  that  which  might  be  sufficient  to 
raise  inference. — Ross  va  Conway,  92  Cal.  632, 
635,  28  Pac.  Rep.  785.  See  Casborne  vs.  Bar- 
sham,  2  Beav.  76,  78,  17  Eng.  Ch.  76. 

See  par.  64  this  note. 

44.  Mistaken  Impression  as  to  effect,  char- 
acter, and  consequences  of  act  by  party  in  con- 
dition of  great  mental  weakness  at  time  he 
enters  into  contract,  is  sufficient  to  set  same 
aside. — Richards  vs.  Donner,  72  Cal.  207,  210, 
18  Pac.  Rep.  584. 

48.     <inestlon    la    not    whether    party    knevr 

what  he  was  doing,  had  done,  or  proposed  to 
do,  but  how  intention  was  produced;  whether 
that  care  and  protection  was  placed  around 
him,  against  those  who  advised  him,  whloh 
from  their  situation  and  relation  with  re- 
spect to  him  they  were  bound  to  exert  on  his 
behalf. — Ross  vs.  Conway,  92  Cal.  632,  636,  28 
Pac.   Rep.   785. 

46.  HOW  SHOWN.^ — Contract  entered  iato 
hy  party  In  advanced  years,  of  weak  mind,  not 
amounting  to  disqualification,  without  consid- 
eration or  independent  advice,  under  induce* 
ment    by    Imposition    practised    upon    him    by 
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ncical  men,  who  Informed  him  that  he  waa 
dangerously  sick,  and  that  it  would  be  for  his 
benefit  to  execute  contract,  and  leading:  him  to 
suppose  it  would  not  take  effect  until  he  should 
die  from  his  illness,  and  that  it  should  not 
be  deliverea  up  or  go  into  effect  until  his 
death,  is  obtained  under  undue  Influence, 
and  will  be  set  aside  by  court. — Klose  vs.  Hil- 
lenbrand, 88  Cal.  473,  475.  26  Pac.  Rep.  852. 
See  Moore  vs.  Moore,  56  CaL  89,  98. 
See  par.  54  this  note. 

47.  NOT  SHO'WIV. — Uadiie  Infloemce  does  not 
atot  where  plaintiff,  mature  man  in  possession 
of  all  his  faculties,  had  been  for  several  years 
prior  to  transaction  competent  greneral  busi- 
ness managrer  of  defendant,  with  full  and 
special  opportunity  to  know  state  and  con- 
dition of  its  affairs. — Bancroft  vs.  Bancroft 
(CaL  May  8.  1896),  40  Pac.  Rep.  488,  affirmed  In 
110  CaL  374,  879.  42  Pac.  Rep.  896. 

4&  Not  shown  by  frequent  visits  made  to 
party  durlngr  his  last  Illness,  or  Importunities 
of  his  attending:  physicians,  where  party  was 
reluctant  to  make  will  and  he  did  not  act  at 
once,  or  when  act  was  sugrgrested,  and  where 
it  is  not  shown  that  any  effort  to  influence 
party  as  to  character  of  transaction  was  made, 
or  that  party  said  to  be  benefited  was  ever 
mentioned,  althougrh  strongr  sugrgrestions  as  to 
propriety  of  making:  will  may  have  been  made. 
—In  re  Estate  Carpenter,  94  Cal.  406,  418,  29 
Pac  Rep.  1101. 

rV.     RIGHT  OP    ACTION. 

4A.    ALLBOATION  OF  VNDUB  INFLVBNCB, 

although  implying'  influence  which,  if  exerted, 
would  deprive  person  subjected  to  it  of  all 
power  of  will,  in  order  to  constitute  cause  of 
action,  must  be  accompanied  by  definite  chargre 
that  undue  influence  compelled  act  claimed  to 
be  voidable. — Goodwin  vs.  Goodwin,  69  Cal. 
SCO.  562. 

90.  ALLEGATIONS  THAT  DBIFI&NDANT 
F1UBTAIL.BD  UPON  DBCBASBD  to  execute 
contract,  not  by  undue  influence,  but  by  im- 
proper and  undue  influence  and  fraudulent 
representations,  cannot  be  said  to  allegro  that 
Influence  was  exercised  by  fraudulent  repre- 
sentations, but  that  party  was  persuaded  or 
induced  to  execute  contract  partly  by  false 
and  fraudulent  representations,  partly  by  un- 
due influence;  improper  and  undue  influence 
not  beingr  exclusive  in  its  operation,  but  only 
siding  accomplishment  of  fraudulent  result, 
and  therefore  cannot  be  regrarded  as  same  thing 
ss  moral  duress  or  restraint  known  as  undue 
Influence,  which,  as  independent  and  ultimate 
fact,  can  only  exist  where  its  employment  must 
necessarily  deprive  the  person  in  reference  to 
whom  it  Is  exercised  of  volition. — Goodwin  vs. 
Goodwin,  69  Cal.  660,  562. 

St>  Undue  Inflneneo  nrast  be  speeUlcally  al- 
l<cci. — Pedrorena  va  Hotchkiss,  96  Cal.  686, 
(S9,  80  Pac  Rep.  787. 

9»,  EM^UITT  "Wllili  SBT  ASIDB  CONTRACT 
WRENBTBOl  THBRB  IS  ORBAT  ^WBAKNBSS 
OP  MIND  in  person  executing  it,  arising  from 
&se,  sickness,  or  other  disquaJlflcation,  where 
consideration  la  grrossly  inadequate. — ^Richards 
vs.  Donner,  72  Cal.  207,  210,  18  Pac.  Rep.  584. 
8m  Moore  vs.  Moore,  66  CaL  89,  92;  Haydook 
C.  C— 82 


va  Haydock,  84  N.  J.  Eq.  (7  Stew.)  570,  88 
AnL  Rep.  885;  Allore  va  Jewell,  94  U.  S.  506, 
bk.  24  Lu  ed.  260. 

68.  Undn«  Influence  and  advantage  taken  of 
party  to  contract. — Hays  vs.  Gloster,  88  Cal. 
560,  666,  26  Pac.  Rep.  367. 

64.  FINDING  THAT  PARTY  IS  OF  UN- 
SOUND MIND  and  incapable  of  making  con> 
tract,  and  that  he  made  it  without  considera- 
tion, is  sufficient  to  set  contract  aside,  although 
defendant  may  have  taken  no  unfair  advan- 
tage, and  exercised  no  undue  influence,  proof 
of  unsoundness  of  mind  coupled  with  want  of 
consideration  being  of  itself  sufficient. — ^Mag- 
gini  va  Pezzoni,  76  Cal.  631,  633,  18  Pac.  Rep. 
687. 

V.     EVIDENCE. 

66.  BURDBN  OF  PROOF  cast  upon  party 
holding  confidential  relation  to  prove  that  there 
was  no  undue  influence. — Connor  vs.  Stanley 
72  Cal.  556,  558,  1  Am.  St.  Rep.  84,  14  Pac.  Rep. 
806. 

69.  Cast  upon  party  ch'arsed  with  having 
obtained  undue  advantage,  to  prove  the  bona 
fides  of  the  transaction. — Hayne  vs.  Hermann, 
97  Cal.  259,  262,  82  Pac.  Rep.  171. 

67.  On  party  holding  position  of  confldentlal 
relattony  such  as  child  where  parent  is  of  grreat 
age  or  is  enfeebled  by  disease,  and  conveys 
or  contracts  to  convey  his  whole  estate  to  such 
child,  to  show  that  gift  or  conveyance  was 
made  freely  and  voluntarily  and  with  full 
knowledge  of  fact  and  with  perfect  under- 
standing of  effect  of  transaction. — Soberanes 
vs.  Soberanes,  97  Cal.  140,  145,  81  Pac.  Rep. 
910.  See  Highberger  vs.  Stiffier,  21  Md.  338, 
852,  88  Am.  Dec.  598;  Todd  vs.  Grove,  83  Md. 
194. 

68.  BVIDBNCB  MUST  SHOTVT,  BITHER  BY 
DIRBOT  PROOF  or  by  circumstances  from 
which  it  may  be  inferred,  that  undue  influence 
was  practised. — Dlmond  va  Sanderson,  103  Cal. 
97,  108,  87  Pac.  Rep.  189.  See  Hardy  vs.  Van 
Harlingen,  7  Ohio  St.  208,  216. 

68.  Exercise  of  nndne  Inflnenee  upon  party 
must  be  proved. — Goodwin  vs.  Goodwin,  59  Cal. 
560,  562. 

00.     Proof  that  act  vras  obtained  by  coercion 

or  importunity,  which  act  could  not  be  resisted, 
must  be  given;  that  it  was  done  merely  for 
sake  of  peace,  so  that  motive  was  tantamount 
to  force  or  fear. — Goodwin  vs.  Goodwin,  59  Cal. 
560,  561. 

61.  Undne  inflnenee  may  bo  proved  by  evi- 
dence showing  that  party,  through  sickness 
and  infirmities,  is  at  time  in  condition  of  great 
mental  weakness,  and  that  there  was  gross  in- 
adequacy of  consideration,  such  circumstances 
Implying  imposition  or  undue  infiuence.  — 
Moore  vs.  Moore,  56  Cal.  89,  92.  See  Harding 
vs.  Handy,  24  U.  S.  (11  Wheat.)  103,  125,  bk. 
6  L.  ed.  429;  Allore  vs.  Jewell,  94  U.  S.  506,  bk. 
24  Lb  ed.  260;  Harding  vs.  Wheaton,  2  Mas. 
C.  C.  878,  11  Fed.  Caa  491. 

ea.  INADB<iUACY  OF  CONSIDERATION.— 
Party  will  be  allowed  to  show  tme  eonsldera- 
tlon,  or  consideration  different  in  species  from 
that  alleged,  where  transaction  is  attacked 
upon  ground  that  Inadequacy  of  consideration 
amounts  to  constructive  fraud,  as  considera- 
tion clause  is  not  conclusiva — Carty  va  Con* 
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nolly.   91   Cal.   16,   19.   27   Pac   Rep.    599.     See 
Coles  vs.  Soulsby,  21  Cal.  47,  51. 

68.  Want  of  conelderatlony  or  STross  inade- 
quacy of  consideration,  is  circumstance  to  be 
considered  in  determining  question  of  undue 
influence. — Moore  vs.  Moore,  66  Cal.   89,  92. 

Independent  advice,  as  between  parent  and 
child. — See  par.  36  this  note. 

64.  Opinion  of  witnesses  as  to  competency 
of  party  to  make  contract  not  admissible 
where  issue  raised  by  pleadlngrs  and  present- 
ed to  jury  to  pass  upon  was  whether  deceased 
in  his  lifetime  was  in  such  state  of  mind  as  to 
have  been  unduly  influenced  to  make  con- 
tract, where  evidence  disclosed  that  party  said 
to    have    exercised   such    undue    influence   was 


spiritual  medium. — Conner  vs.  Stanley,  67  CaL 
816,  816,  7  Pac.  Rep.  723. 

6S.     POS8E2SSIOX. — Here   possession  of  note 

held  not  to  be  evidence  of  undue  advantage 
in  obtalninsr  same,  in  absence  of  evidence 
thereof. — Dlmond  vs.  Sanderson,  108  Cal.  97, 
1U3,  87  Pac  Rep.  189. 

ee.  PROVINCB  OF  JURY  INTADED  upon 
question  of  undue  Influence  where  questions 
propounded  to  witnesses  and  answered  by  them 
involve  precise  question  which  was  presented 
by  issue  to  be  treated  by  Jury. — Conner  vs. 
Stanley,  67  Cal.  816,  316,  7  Pac.  Rep.  723.  See 
People  vs.  Westlake,  62  Cal.  303,  306,  809; 
Walker  vs.  Walker,  84  Ala.  469,  478. 


§  1576.    MISTAKE,  WHAT.     Mistake  may  be  either  of  fact  or  law. 

History:     Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-5.  Construed  with  reference  to  application. 

6.  Law  and  equity — ^Distinction  between. 

7.  Mistake—^When  considered  as  constructive 

fraud. 

8.  Mistake  in  law  and  fact,  when  considered. 
9, 10.  Knowledge — ^When  imputed. 

11-13.  Mutual  mistake^Meaning  and  necessity 

of  showing. 
14, 15.  Time — ^As  affecting  party  seeking  relief. 

U.    Mistake  in  Judgments,  etc 

16.  When  relieved  against. 

17.  When  not  relieved  against. 

III.  Mistake  in  Execution  of  Power. 

18.  When  relieved  against. 

19.  Mistake  in  law  or  fact  not  material. 

IV.  Belief— 1.  When  Granted. 

20-22.  Mistake— Subject  of    equitable  jurisdie- 

tion. 
23-26.  Belief  granted — Mistake  mutual. 

27.  Same — To  prevent  fraudulent  use. 

28.  Same — Where  mistake  exists,  even  though 

not  induced  through  fraud. 
29,  30.  Same— Where  advantage— Fraud. 

81.  Same — ^Where  mistake  in  law  prevents  em- 

bodiment of  real  contract. 

82.  Same — Where  mistake  in  one  and  fraud 

in  other  party  exists. 

33.  Same — ^Where  parties  placed  in  statu  quo. 

84.  Same— Where  party  never  intended  to  en- 
ter into  contract  and  other  party  had 
knowledge  of  intention. 

35.  Same — ^Where  party  aged,  etc. 

86.  Same — Where  party  has   offered   to   re- 

scind. 

87.  Same— Where  wrong  property  viewed. 

V.  Same — 2.  When  Not  Granted. 

88.  Where  mistake  unaccompanied  with  espe- 

cial circumstances. 

39.  Against  mistake  of  agent. 

40.  Where    arrangement    voluntary,    without 

fraud. 

41.  Where  description  merely  ambiguous. 

42.  Where  knowledge  equal. 

43.  Where  mistake  is  as  to  legal  effect  of  on- 

ambiguous  document. 
44-47.  Where  party  fails  to  read  document. 

48.  Where  reliance  placed  upon  opinion. 

49.  Where  subsequent  dedsions  overrule 


VI.    Bescission  of  Instrument. 

60-52.  When  contract  ordered  rescinded. 

53.  Mutual  consent — Not  necessary. 

54.  When  equity  will  decree. 

55.  Value — Question  of  depreciation  in,  how 

far  considered. 

Yil.    Beformation  of  Instruments. 

56.  Form    of    relief — ^Depends    on    eireum- 

stances. 
57-60.  Equity — Power  to  correct  "^'fft^^^fi*^. 

61.  Same — Maxim  acted  upon. 

62.  When    relief    granted  —  Instrument    de- 

fectively executed. 

63.  Same^Mistake  on  face  of  instrument. 

64.  Same — Mortgage — Given  under  mistake 

65.  Same— Same— ^Mistake  in  foreclosure,  etc 
66,67.  Same  —  Omission      in      form  —  Material 

clause. 

68.  Same  —  Belief  —  Where    no    intervening 

rights  have  accrued. 

69.  Same — Use  of  words  to  express  contract 

previously  made 

VIII.     Evidence 

70,  71.  Burden  of  proof — On  party  alleging. 
72.  Instrument  controverted  by  evidence  of 
mistake,  etc. 
73-79.  Sufficiency  of. 

80.  Testimony — Conflict  of — Effect  upon  re- 
Uef. 

8L  Negligence— When    presumption    against 
exists. 
82-85.  Parol  evidence — ^When  admissible 

86.  Same— Omission  of  material  clause. 

87.  Beview  of  judgment — When  mistake  or 

fraud  ground  for. 

L     IN  GENERAL. 

1.  APPIilKD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Dousrlass  vs.  Todd,  96 
Cal.  656,  669,  81  Am.  St.  Rep.  247,  81  Pao.  Rep. 
628  (construed  and  applied  with  1 478  Code 
Civ.  Proc.). 

As  to  avoldanee  of  contmets  ob  vrovMd  of 
matoal  mistake  of  fact%  see  monosraphio  note 
46  Am.  Dec.  631-684. 

Am  to  eareleoamess  mm  bar  to  relloi;  see  mono* 
irraphic  note  82  Am.  St.  Rep.  884-888. 

Am  to  chamiro  of  decision  of  state  court  mm 
■Boomstltntloaal    Impalnnoat   of   oootmety 
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monographic  note  by  H.  P.  Farnham.  16  L.  R. 
A.  646. 

A«  to  eonreetloB  of  clerical  erroroy  see  mono- 
graphic note  by  Robert  Desty,  9  Faisre  Ch.  (N. 
T.)  4  U  ed.  661. 

Aa  to  Isnomnce  of  xisht  mm  sremid  for  relief^ 
•M  monogrraphic  note  65  Am.  St  Rep.  494-620. 

Aa  to  mistake  generally,  see  monogrraphic 
note  by  Robert  Desty,  6  Lk  R.  A.  836-888. 

As  to  mistake  as  sroimd  for  iaJimctioB 
ssalaat  Jadsmenty  see  monographic  note  by  Ir- 
win Taylor.  80  Li.  R.  A.  786-802. 

As  to  laistake  as  crouid  for  relief  la  eqnltyt 

tee  monogrraphic  notes  by  Robert  Desty,  4  Li.  R. 
A.  483;  6  L.  R.  A.  152;  12  L.  R.  A.  273. 

As  to  possession  taken  and  keld  thronsk  iff- 
seranee  or  mistake,  see  monogrraphic  note  24 
Am.  St.  Rep.  888-890. 

As  to  po^rrer  of  court  of  equity  to  reform  con- 
tnets  npon  inrovnd  of  mistake,  see  note  IS 
Fed.  Rep.  266-269. 

As  to  reformation  of  contracts  upon  ground 
•f  mistake,  etc.,  see  monogr&phic  note  66  Am. 
8t  Rep.  481-622. 

As  to  relief  asainst  Judgement  obtained  by  de<- 
flsalt  tkronsh  mistake  of  attorney,  see  note  86 
Am.  St.  Rep.  686. 

As  to  relief  on  sronnd  of  mistake  or  fraud, 
see  note  7  Am.  Dec.  567. 

As  to  rescission  of  contracts  in  equity  for 
Bdstake  of  fact,  see  note  66  Am.  St.  Rep.  690. 

As  to  reformation  of  instmn&ents  for  mistake, 
ftee  note  65  Am.  St.  Rep.  690. 

As  to  irant  of  erldence  to  proTc  mistake  and 
reform  instmnaents,  see  note  66  Am.  St.  Rep. 
590. 

2.    CONSTRUED   AS   APPLYIXQ   to   case   of 

mistake  arising  out  of  an  unconscious  ignor- 
ance of  present  fact. — ^Hardison  vs.  Davis,  131 
CaL  636,  639,  68  Pac.  Rep.  1006. 

S*  DIscliarse  or  acknowledgment  of  satlsfao- 
tiea  obtained  through  some  mistake  of  fact.— 
White  va  Stevenson,  144  Cal.  104,  109,  77  Pac 
Rep.  828.  See  Freeholders  of  Middlesex  vs. 
Thomas.  20  N.  J.  Bq.  (6  C.  B.  Or.)  89;  Pearce 
▼I.  BuelU  22  Oregr.  29,  29  Pac.  Rep.  78. 

4.  EXCHANGB  OF  VNENCUHBBRBD  land 
for  lands  encumbered  by  mortgrage,  agrainst 
which  statute  of  limitations  had  run,  which 
fact  was  not  made  known. — ^Hartwigr  vs.  Clark, 
138  Cal.  668,  670,  671,  72  Pac.  Rep.  149. 

5.  FORGBTFULNESS  OR  IGNORANCB  of 

terms  of  power  of  attorney,  equal  with  forget- 
falness  or  ignorance  of  an  intervening  lien  on 
part  of  mortgagee  where,  upon  renewal  of 
existing  mortgrage,  party  released  old  mortgage 
without  intention  of  surrendering  security 
against  intervening  lien. — White  vs.  Stevenson, 
144  Cal.  104,  110,  77  Pac.  Rep.  828. 

6.  LAW  AND  BainrFT— mSTINCTIOlf  BB- 
TWEBlf • — Snsgrestions  of  mistake  were  never 
listened  to  at  law  as  defense  in  regard  to  con- 
tract explicit  in  Its  terms,  but  relief  was 
granted  in  equity  against  mistakes. — Faure  vs. 
Martin,  7  N.  Y.  210,  218,  67  Am.  Deo.  515. 

7.  Mistake  does  not  amount  to  constructive 

(mad  as  legal  proposition. — ^Meroler  vs.  Lewis, 
39  Cal.  682,  686. 

8.  Mistake  of  law  as  well  as  of  facts  may  be 


considered,  and  parties  relieved  of  its  conse- 
quences, as  where  document  is  signed  pursuant 
to  agreement,  which  was  intended  for  mort- 
gage, but  which  was  absolute  conveyance, 
equity  decreeing  equitable  mortgage. — Reming- 
ton vs.  Higglns,  54  Cal.  620,  623,  624.  See  Dag- 
gett vs.  Rankin,  31  Cal.  321;  Racouillat  vs.  San- 
sevain,  32  Cal.  876,  389;  Love  vs.  Sierra  Nevada 
L.  W.  &  M.  Co.,  82  Cal.  639,  91  Am.  Dec.  602. 

9.     iCf01¥LBDGB« — Law  Imports  knowledgre 

to   one    who    has    means    of    knowledge. — San 
Diego  L.  &  T.  Co.  vs.  La  Presa  School  DisL,  122 
Cal.  98,  100.  54  Pac.  Rep.  528. 
See  ante  S918,  19  and  notes. 


10.  Assessment  for  taxes  is  notice  as  to  how 

property  is  described  and  sufficient  to  put  party 
on  inquiry  as  to  facts,  and  description  being 
ambigruous  merely,  relief  will  not  be  granted 
on  ground  of  mistake. — San  Diego  L.  &  T.  Co. 
vs.  La  Presa  School  Dist,  122  Cal.  98,  101,  54 
Pac  Rep.  528. 

11.  MUTUAL  MISTAKB.— Phrase  **m  mutual 
mistake,'*  as  used  in  equity,  means  mistake 
common  to  all  parties  to  contract  or  instru- 
ment, and  usually  relates  to  mistake  concern- 
ing contents  or  legal  effect  of  contract  or  in- 
strument.— ^Page  vs.  Higgins,  160  Mass.  27,  31, 
22  N.  B.  Rep.  63.  See  Barfleld  vs.  Price,  40  Cal. 
635;  Young  vs.  McGown,  62  Me.  66;  Dulaney  vs. 
Rogers,  50  Md.  524. 

12.  Mistake  must  be  mutual,  that  is,  recipro<- 
cated  and  common  to  both  parties,  in  absence 
of  fraud  or  Imposition. — Green  vs.  Stone,  64  N. 
J.  Eq.  (9  Dick.)  387,  55  Am.  St.  Rep.  677,  84  AtL 
Rep.  1099. 

18.  Mistake  of  fact  need  not  be  mutual.— > 
Moore  vs.  Copp,  119  CaL  429,  436,  51  Pac.  Rep. 
630;  Palace  Hardware  Co.  vs.  Smith,  184  CaL 
881,  884,  66  Pac.  Rep.  474. 

14.  TIMB. — Party  cannot  wait  indeflnlte 
period  without  giving  excuse  for  delay. — Bar- 
fleld vs.  Price,  40  CaL  685,  642. 

15.  Party  seeking  to  rescind  or  reform  con- 
tract on  account  of  mistake,  must  seek  remedy 
with  reasonable  diligence. — ^Barfield  vs.  Price, 
40  Cal.  535,  542.  See  Burkle  vs.  Levy,  70  Cal. 
260,  264,  11  Pac.  Rep.  643;  Goodrich  vs.  Lathrop, 
94  CaL  66,  68,  28  Am.  St.  Rep.  91,  29  Pac.  Rep. 
829. 

n.     MISTAKB    IN    JUDGMENTS,     ETC. 

le.  MISTAKB  IN  JUDGMENTS,  DBCREBS, 
AND  OTHER  MATTERS  OF  RECORD  will  be 
relieved  against  In  equity  where  mistake  is 
not  Judicial  and  there  is  no  other  means  of 
obtaining  relief. — Quivey  vs.  Baker,  37  CaL  465, 
471.  See  Loss  vs.  Obry,  22  N.  J.  Eq.  (7  C.  E.  Gr.) 
52,  56;  Smith  vs.  Butler,  11  Greg.  46,  4  Pac.  Rep. 
617. 

17*  Not  relieved  against  on  ground  of  mis- 
take where  such  mistake  is  mere  clerical  er- 
ror and  amounts  to  mere  miscalculation  of  few 
cents  with  respect  to  interest. — Ziel  vs.  Dukes, 
12  Cal.  479,  482.  See  Bond  vs.  Pacheco,  80  CaL 
580,  534. 

IIL     MISTAKB  IN  EXECUTION  OF  POWER. 

IS.     MISTAKB  IN  EXECUTION  OF  POWER 

will  be  relieved  against  In  equity. — Love  vs. 
Sierra  Nevada  L.  W.  ft  M.  Ca,  88  CaL  639,  658, 
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fl  Am.  Deo.  602.  See  Beatty  vs.  Clark,  20  CaL 
12;  Bodley  vs.  Fergruson,  80  CaL  611. 

19.  aUBSTION  WHBTHSR  HISTAKXS  18 
ONE  OF  LAW  OR  FACT  is  matter  of  no  equi- 
table moment,  where  mistake  is  defective  exe- 
cution of  power,  relief  not  beingr  so  much  by 
way  of  reforming  instrument  as  by  aiding  Its 
defective  execution. — Love  vs.  Sierra  Nevada  Lh 
W.  &  M.  Co.,  82  CaL  689,  653,  91  Am.  Dec.  602. 

IV.     RELIEF— 1.  WHEN    GRANTED. 

90.  MISTAKSSy  AS  'WKIjIa  AS  ACCIDENTS 
AND  FRAUDS,  are  subjects  of  equitable  Juris- 
diction.— ^Emerson  vs.  Navarro.  81  Tex.  884,  98 
Am.  Dec.  634. 

ai.  Condition  of  one  of  clilef  bmnehee  of 
equity  JnrUipradenc«y  and  exercise  of  equity 
jurisdiction,  is  frequently  had  where  contract, 
as  written,  does  not  express  the  terms  of 
actual  agreement  between  the  parties. — White 
vs.  Stevenson,  144  CaL  104,  110,  77  Pac.  Rep. 
828. 

aa«  In  written  Instnunents  may  be  cor- 
rected in  equity. — Quivey  vs.  Baker,  87  Cal. 
466,  471.  See  Wagenblast  vs.  Washburn,  12 
CaL  208,  212;  Hathaway  vs.  Brady,  23  CaL  121, 
124. 

as.  RBLIBF  WILL  BE  GRANTED  in  equity 
where  there  is  mutual  mistake. — James  vs. 
Cutler,  64  Wis.  172,  178,  10  N.  W.  Rep.  147. 

M.     Wliero  mistake  Is  that  of  both  partlen 

and  is  clearly  proved. — New  York  L.  Ina  Co. 
vs.  McMaster,  87  Fed.  Rep.  63,  67. 

SB.     'Where   nUstnko   coupled   with   frand    or 

Inequitable  conduct  on  part  of  other  party, 
will  entitle  party  to  relief  In  equity,  especially 
where  it  is  shown  that  he  could  neitlier  read 
nor  write,  and  was  compelled  to  rely  upon  other 
parties  for  correct  reading  of  contract — Wil- 
liams va  Hamilton,  104  Iowa  423,  428,  66  Am. 
St.  Rep.  475.  78  N.  W.  Rep.  1029. 

as.     'Where  representation  la  of  materinl  faet^ 

relief  will  be  granted  upon  ground  of  mistake 
as  well  as  fraud. — ^Alvares  vs.  Brannan,  7  Cal. 
603,  610.  68  Am.  Dec.  274;  Lestrade  va  Barth, 
19  CaL  660,  672.  See  Daniel  va  MitchelU  1  Story 
a  a  172,  190,  6  Fed.  Caa  1161. 

a7.    To  prevent  frandnlent  vse  of  paper  for 

purposes  not  contemplated  at  time,  where  there 
was  no  mistake  or  fraud  in  its  execution. — 
Murray  vs.  Dake,  46  CaL  644,  648.  See  Ky. 
Coger  vs.  McGee,  2  Bibb  821,  6  Aol  Dec.  610. 
Pa.  Parke  vs.  Chadwlck,  8  Watts  &  S.  96;  Ren- 
shaw  va  Gans,  7  Pa.  St.  117.  Vt.  Taylor  va. 
Gilman,  26  Vt.  411,  412. 

as.  Where  mlatake  exlatat  even  though  It 
was  not  induced  by,  and  mistake  did  not  arise 
from,  the  fraud  of  other  party. — ^Moore  va 
Copp,  119  CaL  429,  436.  61  Pac.  Rep.  630. 

as.  Where  advantase  la  taken  of  party's  In- 
ability to  read,  and  instrument  la  wrongly  ex- 
plained.— Smith  va  Occidental  ft  O.  S.  &  Co.* 
99  CaL  462,  471.  34  Pac.  Rep.  84. 

as.     'Where  mlatake  la  oeeasloned  by  frand.— 

New  York  L.  Ina  Co.  va  McMaster.  87  Fed. 
Rep.  63.  67. 

SI.  Where  nftlatako  of  law  prevented  real 
contract  from  being  embodied  In  written  con- 
tract.— Remington  va  Hlgglna.  64  CaL  622,  623. 
See  Lovo  vs.  Slorra  Nevada  1^  W.  ft  M.  Co.,  81 


CaL  639,  91  Am.  Dec  602;  Lee  vs.  Perdval,  86 
Iowa  639,  642,  62  N.  W.  Rep.  643. 

Sa.  Where  there  la  mlatake  by  one  party^ 
and  frand  In  other  In  taking  advantage  of  it, 
and  thus  obtaining  contract  with  knowledge 
that  party  dealing  with  him  Is  In  error  in  re- 
gard  to  its  terms,  and  its  sufficiency  to  effectu- 
ate real  contract  made  between  parties. — James 
vs.  Cutler,  64  Wia  172,  178,  10  N.  W.  Rep.  i47. 
See  Green  vs.  Stone,  64  N.  J.  Eq.  (9  Dick.)  387,. 
65  Am.  St.  Rep.  677,  84  AtL  Rep.  1099. 

88.  'Where  parties  ean  he  placed  In  aanie  po- 
altlon^  but  will  not  be  granted  where  such  re- 
lief would  subject  one  to  performance  of  obli- 
gations which  he  never  assented  to. — Benson 
vs.  Markoe,  87  Minn.  80,  34,  6  Am.  St.  Rep. 
816,  818,  33  N.  W.  Rep.  88. 

See  par.  86  this  note. 

S4.  Where  It  Is  shown  that  plaintiff  never 
Intended  to  enter  into  It  on  terms  stated,  and 
that  defendant  knew  or  suspected  his  true  in- 
tention, although  It  was  not  shown  that  plain- 
tiff was  weak-minded,  evidence  showing  that 
instrument  was  read  by  notary  public,  who 
stated  that  it  was  his  duty  to  do  so. — Wilson 
vs.  Moriarty,  88  CaL  207,  210,  212,  26  Pac.  Rep. 
86.  See  Higgins  va  Parsons,  66  CaL  280,  3  Pac. 
Rep.  881;  Cleghorn  vs.  Zumwalt,  83  CaL  166.  23 
Pac  Rep.  294. 

Sff.  'Where  party  was  ascd  and  physically 
Inllmif  and  Inexperienced  In  business,  and 
where  she  neglected  to  read  Instrument  or  to 
have  it  read,  arose  from  thinking  that  it  was 
as  she  previously  understood  it  to  be  when  she 
refused  to  have  it  read  to  her,  and  stated  that 
she  knew  what  was  in  it,  and  where  other 
party  prepared  instrument  In  her  presence  and 
knew  that  it  did  not  show  what  was  contained 
in  contract. — Moore  va  Copp,  119  CaL  429,  435. 
61  Pac  Rep.  630. 

86.     'Where  party  haa  offered  to  rescind  and 

offered  to  restore  everything  of  value  received 
under  contract  so  as  to  place  parties  in  statu 
QUO. — ^Loalza  vs.  Superior  Court  of  San  Fran- 
cisco, 86  CaL  11,  31.  20  Am.  St.  Rep.  197,  sub 
nom.  Loalza  vs.  Levy,  24  Pac  Rep.  707,  9  L.  R. 
A.  376.  See  Watts  vs.  White,  18  CaL  321;  Fratt 
va  Flske,  17  CaL  380;  Morrison  va  Lods,  39  CaL 
381;  Barfleld  va  Price.  40  CaL  636;  Herman  vs. 
Haffenegger.  64  Cal.  161;  Marston  vs.  Simpson, 
64  Cal.  189;  FiU  va  Bynum.  66  CaL  459;  Hen- 
derson vs.  Hicks,  68  CaL  864;  Collins  vs.  Town- 
send.  68  CaL  608;  Hart  vs.  KimbalL  72  CaL  283, 
13  Pac  Rep.  852;  Dunn  va  Daly,  78  CaL  640,  21 
Pac  Rep.  377;  Goodrich  va  Lathrop,  94  Cal.  66. 
68,  28  Am.  St.  Rep.  91.  29  Pac  Rep.  329. 

87*  "Where  wronir  property  viewed  and  no- 
tice of  rescission  Is  given  upon  ascertaining 
mistake  where  parties  can  be  placed  In  statu 
quo. — Goodrich  va  Lathrop,  94  CaL  66,  68,  28 
Am.  St  Rep.  91.  29  Pac  Rep.  829. 

V.     aAMB->2.  WHBN  NOT  GRANTED. 

Dnty  to  rc«d« — See  par.  44  this  note. 
Negligence  In  not  rending. — See  para   46-47 
this  note. 

88.  MISTAKB  VNLBSS  ACCOMPANIED 
^9inTH  SPECIAL  CIRCUM9TANCB9,  such  as 
misrepresentation,  undue  Influence,  or  mis- 
placed confideneo,  eonstltutea  no  ground  of  re- 
]lof.-»Kenyon  va.  Wolty,  10  CaL  C87,  C41,  81  Am. 
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Dec  1S7.  8%9  Ooodenow  ▼■.  Bwer,  16  Cal.  461, 
TC  Am.  Dec  640.  . 

16.  Am^immt  mistake  of  asent  acting:  under 
mistake  in  paying  taxes  on  wrong  lot. — Mos« 
m  Uayo,  23  CaL  421,  426. 

461.  'Wkere  anaAsement  aiade  Tolmatarllr 
wltkont  fravd  or  mistake^  will  not  be  relieved 

against,  althoufirh  there  may  be  misunderstand- 
ing as  to  what  would  be  legal  effect  thereof.— 
Parsons  vs.  Fairbanks,  22  Cal.  843,  848. 

41.  TIThere  deserlptSon  of  property  is  merely 
ambiguous,  or  where  it  is  sufficient  to  put  party 
on  inquiry  as  to  facts. — San  Diego  K  &  T.  Co. 
n.  La  Presa  School  DisL,  122  CaL  68,  101,  64 
Pac  Rep.  628. 

4&  l^fTkere  kaowledge  Is  oaiialy  or  where 
parties  have  equal  means  of  obtaining  same, 
la  absence  of  concealment,  surprise,  or  imposi- 
tion.— Belt  vs.  Mehen,  2  CaL  169,  66  Am.  Dec. 
126. 

4S.    'Wkcro    mlstako    as    to    legal    effect    of 

written  contract  clear  and  unambiguous  in  its 
terms,  in  absence  of  fraud  or  mistake  of  fact.— - 
Kelly  vs.  Turner,  74  Ala.  618,  618. 

44i  'Where  party  capable  of  reading  aad  ma- 
dcntaadlng  Instrument  is,  in  absence  of  fraud 
or  Imposition,  bound  by  its  contents,  and  es- 
topped from  saying  that  its  provisions  are  con- 
trary to  Intention  or  understanding. — Smith  vs. 
Occidental  &  O.  a  &  Co.,  99  CaL  462,  471,  34  Pac. 
Rep.  84. 

45.  Wkere  party  signs  contract  without 
Informing  himself  of  its  contents,  or  after 
hearing  it  read,  without  more  Inspection,  his 
negligence  bars  his  recovery. — Williams  vs. 
Hamilton,  104  Iowa  423,  428,  66  Am.  St.  Rep. 
475,  78  N.  W.  Rep.  1029.  See  Glenn  vs.  Statler, 
42  Iowa  107;  McCormack  vs.  Molburg,  48 
Iowa  561. 

46.  Party  neglecting  to  read  Instmnaent  be- 
fore signing  same  cannot  afterward  be  heard 
to  say  that  he  executed  same  under  mistake, 
unless  it  Is  shown  that  he  was  prevented  from 
reading  Instrument  through  undue  Influence  or 
fraud  or  misrepresentation,  or  that  advantage 
was  taken  of  his  position. — Union  Pac.  R.  Co. 
vs.  Harris.  158  U.  S.  326,  89  L.  ed.  1003,  16  Sup. 
Ct  Rep.  843. 

47.  Failare  to  read  contract  may  be  such 
groM  negligence  as  will  conclusively  estop 
party  from  denying  knowledge  of  Its  contents, 
unless  he  was  dissuaded  from  reading  It  by 
some  trick,  artifice,  or  fraud  of  other  party. — 
.New  York  L.  Ins.  Co.  vs.  McMaster,  87  Fed.  Rep. 
63.  67. 

48.  'Where  reliance  placed  npon  opinion  of 
aa  ofllcer,  or  of  any  person  whose  Interest  was 
adverse. — Peterson  vs.  Woollen,  48  Kan.  770,  80 
Am.  St.  Rep.  827.  30  Pac.  Rep.  128. 

40.    Wkere  subsequent  decision  of  same  court 

overrules  former  decision,  and  declares  differ- 
ent rule  upon  subject. — ^Allen  vs.  Allen.  95  Cal. 
184,  199.  80  Pac  Rep.  213,  16  L.  R.  A.  646.  See 
Kenyon  vs.  Welty,  20  CaL  637,  81  Am.  Dec.  137. 
See  post  1 1578  note  pars.  10,  36,  37,  48,  56. 

VL     RESCISSION  OP  INSTRUMENT. 

80.  CONTRACT  ENTERBD  INTO  THROUGH 
FRAUD,  OR  MISTAKE  Induced  by  fraud,  may 
be  either  rescinded  or  parties  may  ratify  same 


and  sue  for  damages. — ^Loaisa  vs.  Superior 
Court  of  San  Francisco,  86  CaL  11,  80,  20  Am. 
St.  Rep.  197,  sub  nom.  Loalsa  vs.  Levy,  24  Pac. 
Rep.  707,  9  L.  R.  A.  876.  See  Alvarez  vs.  Bran- 
nan,  7  CaL  503,  68  Am.  Dec.  274;  Burkle  vs. 
Levy,  70  CaL  260,  264,  11  Pao.  Rep.  648;  Fish 
vs.  Benson,  71  CaL  428,  440,  12  Pac.  Rep.  464; 
Colton  vs.  Stanford,  82  CaL  861,  898,  16  Am.  St. 
Rep.  137,  23  Pac.  Rep.  16;  Pence  vs.  Langdon, 
99  U.  a  678,  bk.  26  L.  ed.  420. 

61.  RBSCISSION  OF  CONTRACT  may  be  or- 
dered where  mistake  is  mutual  as  to  both  par- 
ties, and  where  their  minds  never  met  and 
consequently  no  contract. — ^Barfleld  vs.  Price,  40 
CaL  535,  642. 

62.  Although  induced,  and  mistake  arose 
from  fraud  of  other  party.— Moore  vs.  Copp,  119 
Cal.  429,  486,  61  Pao.  Rep.  630;  Palace  Hard- 
ware Co.  vs.  Smith,  184  CaL  881,  384,  66  Pac. 
Rep.  474. 

08.  Without  BLutual  consent  of  parties.^ 
Loaiza  vs.  Superior  Court  of  San  Francisco,  86 
CaL  11,  31,  20  Am.  St.  Rep.  197,  sub  nom.  Loaiza 
vs.  Levy,  24  Pac  Rep.  707,  9  L.  R.  A.  876. 

64.  BaUITY  RESTORES  PARTIES  to  their 
former  conditions  where  legal  rights  have 
been  changed  by  mistake,  when  it  can  be  done 
without  interfering  with  new  rights  acquired 
on  faith  and  strength  of  altered  condition,  and 
without  doing  injustice. — White  vs.  Stevenson, 
144  CaL  104,  110,  77  Pac.  Rep.  828.  See  Barnes 
vs.  Camack,  1  Barb.  (N.  Y.)  892. 

66.  VALUE  —  DEPRECIATION  IN.  — Fact 
tkat  property  had  depreciated  In  value  does  not 
affect  party's  right  to  rescind  contract  on 
ground  of  mistake  where  he  acts  promptly  and 
parties  can  be  placed  in  statu  quo. — Goodrich 
vs.  Lathrop,  94  CaL  66,  68,  28  Am.  St.  Rep.  91, 
29  Pao.  Rep.  829. 

VIL     REFORMATION  OF  INSTRUMENTa 


Subsequent  mistakes  growing  out  of  error.— 

See  par.  60  this  note. 

6«.  FORM  IN  \inHICH  RELIEF  TITH^L  BE 
GIVEN  WHEN  MISTAKE  In  material  particu- 
lar is  established,  necessarily  depends  upon  cir- 
cumstances of  particular  case. — ^Ward  vs. 
Waterman,  86  Cal.  488,  604,  24  Pac.  Rep.  930. 
See  Lestrade  vs.  Barth,  19  CaL  660,  674;  Leonls 
vs.  Lazzarovich,  65  CaL  62,  64;  Cox  vs.  Woods, 
67  Cal.  317,  7  Pac.  Rep.  722. 

67.    Eiiurrr  has  power  to  correct 

MISTAKES  In  contract  required  by  statute  to 
be  in  writing. — Hathaway  vs.  Brady,  23  Cal. 
121,  124. 

68.     Equity  has  Jurisdiction  to  correct  error 

in  any  material  particular  In  written  Instrument 
either  executionary  or  executed  so  as  to  make 
instrument  conform  to  intention  of  parties. — 
Lestrade  vs.  Barth,   19  Cal.   660,   672. 

68.     Equity   will   grant    relief  against    error 

In  material  particular  of  written  contract 
whether  such  error  is  In  insertion  or  omission 
of  material  stipulation  or  in  inaccurate  de- 
scription of  subject-matter.  —  Lestrade  vs. 
Barth,  19  CaL  660.  673. 

60.  EQUITY  TiriLL  NOT  ONLY  GO  BACK 
TO  ORIGINAL  ERROR  and  reform  it,  but  will 
administer  complete  Justice  by  correcting  all 
subsequent  mistakes  growing  out  of  and  super* 
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Induced  by  first. — Quivey  ts.  Baker,  87  Cal. 
466,  472;  Donald  vs.  Seals,  67  Cal.  899,  406. 

61.  Rale  reata  vpoa  maTtni  that  equity  looks 
upon  things  agreed  to  be  done  as  actually 
done,  which  means  that  equity  will  treat  sub- 
ject-matter as  to  collateral  consequences  and 
incidents  in  same  manner  as  if  final  act  con- 
templated by  parties  had  been  executed  ex- 
actly as  it  ought  to  have  been. — Love  vs. 
Sierra  Nevada  L.  W.  ft  M.  Co.,  88  Cal.  639,  668, 
91  Am.  Dec.  602.  See  Daggett  vs.  Rankin,  81 
CaL  821,  822;  Racouillat  vs.  Sansevain,  82  CaL 
876. 

62.  WHBlf  RBIilSSF  GRANTBSD^IitsinimeBt 
defectively  executed  as  deed  considered  as 
properly  executed  as  contract  for  deed,  and  as 
requiring  neither  reformation  nor  aid,  but  as 
ripe  for  enforcement  according  to  methods 
peculiar  to  equity. — Love  vs.  Sierra  Nevada 
L.  W.  ft  IC  Co.,  82  CaL  639,  653,  664,  91  Am.  Dec. 
602. 

65.  Mistake  appearing  upon  face  of  instru* 
ment  itself,  as  where  property  wrongly  de- 
scribed.— Wagenblast  vs.  Washburn,  18  CaL 
208,  212. 

64.     Mortgage  gives  under  mistake  of  faet» 

or  contrary  to  evident  intention  of  parties,  re- 
lieved against  in  equity  upon  ground  of  mis- 
take.— White  vs.  Stevenson.  144  CaL  104,  109, 
77  Pac.  Rep.  828.  See  Birrell  vs.  Schie,  9  CaL 
104;  Swift  vs.  Kraemer,  18  CaL  626,  78  Am. 
Dec  603;  Matzen  vs.  Shaeffer,  66  CaL  81,  8  Pac. 
Rep.  92;  ShafTer  vs.  McCloskey,  101  Cal.  676, 
86  Pac.  Rep.  196.  Iowa.  Br  use  vs.  Nelson,  36 
Iowa  157;  Young  vs.  Shaner,  73  Iowa  666,  6  Am. 
St.  Rep.  701,  86  N.  W.  Rep.  629.  Minn.  Oeib 
vs.  Reynolds,  36  Minn.  331,  28  N.  W.  Rep.  923. 
N.  J.  Hutchinson  vs.  Swartsweller,  81  N.  J.  Eq. 
(4  Stew.)  205.  Oreg.  Pearce  vs.  Buell,  22  Oreg. 
29,  29  Pac.  Rep.  78. 

66.  Upon  ground  of  mistake  even  where 
such  mistake  has  become  merged  In  judgment 
of  foreclosure  and  sherifT's  deed  where  such 
mistake  is  in  description  of  property. — Quivey 
vs.  Baker,  37  CaL  466,  471. 

M.  Omissions  by  draftsman  from  agree- 
ment in  drawing  up  contract,  will  entitle  par- 
ties  to  reformation  of  instrument — Murphy  vs. 
Rooney,  46  CaL  78,  79. 

07.  Omission  of  material  clause  in  making 
copy  from  attorney's  draft,  relieved  against 
In  equity. — Pierson  vs.  CahiU,  28  Cal.  260, 
264. 

68.     Release  executed  under  mistake  of  fact 

relieved  against  in  equity,  where  no  interven- 
ing rights  have  accrued,  by  reason  of  mistake. 
— White  vs.  Stevenson.  144  CaL  104,  109,  77 
Pac.  Rep.  828.  See  Birrell  vs.  Schie,  9  CaL 
104;  Swift  vs.  Kraemer,  13  CaL  626,  78  Am.  Deo. 
603;  Matzen  vs.  Shaeffer,  66  Cal.  81,  8  Pac.  Rep. 
92;  ShafTer  vs.  McCloskey.  101  CaL  676.  86 
Pac.  Rep.  196.  Iowa.  Bruse  vs.  Nelson,  36 
Iowa  167;  Young  vs.  Shaner,  73  Iowa  656,  6  Am. 
St.  Rep.  701,  35  N.  W.  Rep.  629.  Minn.  Gelb 
vs.  Reynolds.  35  Minn.  831.  28  N.  W.  Rep.  923. 
N.  J.  Hutchinson  vs.  Swartsweller,  81  N.  J.  Bq. 
(4  Stew.)  205.  Oreg.  Pearce  vs.  Buell,  22  Oreg. 
29,   29  Pac.  Rep.  78. 

60.  tlse  of  words  to  express  contract  pre- 
viously  made    may   be   corrected    in   equity.^ 


Lee  vs.  PerclvaL  85  Iowa  689,  642,  62  N.  W. 
Rep.  548. 

VUL     SSVIDBNCSL 

70.  BURDEN  OF  PROOF  ON  PARTY  AL- 
LBGING  FRAUD  or  misrepresentation. — Och 
vs.  Missouri,  K.  ft  T.  R.  Co.,  180  Mo.  27,  81  S. 
W.  Rep.  962,  86  L,  R.  A.  442. 

71.  Party  alleging  friind  or  mistake  Is  bound 
to  prove  his  allegation  by  clear  and  convinc- 
ing evidence. — De  Jarnatt  vs.  Cooper,  59  CaL 
708,  706;  Moore  vs.  Copp,  119  CaL  429.  436.  61 
Pac.  Rep.  680. 

79.  INSTRUMENT  MAT  BE  CONTROVERT- 
ED by  evidence  of  fraud,  mistake,  undue  In- 
fluence, etc. — Brooks  vs.  Johnson,  122  CaL  569, 
670,  66  Pac.  Rep.  428. 

7S.  8UFFICIENCT  OF. — Evidence  of  mis- 
take most  be  clear  and  convincing,  and  such 
as  will  make  out  mistake  to  clear  satisfaction 
of  court,  and  such  as,  standing  alone  uncontra- 
dicted, will  establish  a  clear  prima  facie  case. 
— ^Lestrade  vs.  Barth,  19  CaL  660,  676;  Leonls 
vs.  Lassarovich,  66  Cal.  62.  64;  De  Jarnatt  vs. 
Cooper,  69  CaL  708,  706;  Hutchinson  vs.  Ains- 
worth,  78  Cal.  462,  467.  2  Am.  St.  Rep.  828. 
16  Pao.  Rep.  82;  Ward  vs.  Waterman,  86  CaL 
488,  604.  24  Pac.  Rep.  930;  Wilson  vs.  Mori- 
arty,  88  Cal.  207,  211,  26  Pac.  Rep.  86;  Brison 
vs.  Brison,  90  CaL  823.  834,  27  Pac.  Rep.  186; 
Sullivan  vs.  Moorhead,  99  CaL  167,  161,  38 
Pac.  Rep.  796;  Grant  vs.  McPherson.  104  Cal. 
166.  167,  87  Pac.  Rep.  864;  Moore  vs.  Copp,  111^ 
CaL  429,  436,  61  Pac.  Rep.  630.  See  Nevius  vs. 
Dunlap.  88  N.  Y.  676,  680;  Smith  vs.  Butler,  11 
Oreg.  46,  4  Pac.  Rep.  517. 

74.  Proof  most  be  snch  as  to  leave  n» 
rational  doubt  of  fact. — Oreen  vs.  Stone,  54 
N.  J.  Eq.  (9  Dick.)  887,  66  Am.  St.  Rep.  677.  84 
AtL  Rep.  1099.  See  Rowley  vs.  Flannelly,  80 
N.  J.  Eq.   (8  Stew.)   612,  614. 

78.     Mere  preponderance  of  evidence  is    not 

sufficient. — Smith  vs.  Butler.  11  Oreg.  46,  4 
Pac.  Rep.  617.  See  Stockbridge  Iron  Co.  va. 
Hudson  River  Iron  Co.,  102  Mass.  46. 

78.  Evidence  ninst  not  be  equivocal  or  eon- 
tradlctory^  leaving  mistake  open  to  doubt. — 
Lestrade  vs.  Barth,  19  CaL  660,  676. 

77.  Most  not  be  donbtfnl,  or  equivocal,  or 
strongly  contradictory,  so  that  it  is  impossible 
for  the  mind  to  reach  a  strong  conviction  as  to 
the  truth. — Oreen  vs.  Stone.  64  N.  J.  Bq.  (9 
Dick.)  387,  66  Am.  St  Rep.  677.  84  AtL  Rep. 
1099.  See  Rowley  vs.  Flannelly,  80  N.  J.  fiq. 
(8  Stew.)   618.  614. 

78.  Mnst  not  be  lo€»sey  equivocal,  or  contrw- 
dlctory,  leaving  mistake  open  to  doubt. — Leonls 
vs.  Lazzarovich.  66  CaL  62,  64.  See  Lestrade 
vs.  Barth,  19  Cal.  660;  Hutchinson  vs.  Alns- 
worth,  78  CaL  462,  467,  2  Am.  St.  Rep.  823.  11^ 
Pac.  Rep.  82. 

70.  Vuct  that  evidence  Is  sufldent  to  satisfy 
court  that  contract  did  not  express  intention 
of  parties,  and  that  plalntifT  had  been  mistaken 
in  supposing  that  it  did,  fact  of  his  havlnflr 
read  instrument  will  not  prevent  court  from 
finding  that  it  was  made  under  mistake.-— 
Sullivan  vs.  Moorhead,  99  CaL  167,  158.  Igl, 
88  Pac.  Rep.  796.  See  Higgins  vs.  Parsons,  6ft 
CaL  280,  281,  8  Pao.  Rep.  881. 
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9k    Merc   eonlllct   of  temtiaamtT  ■*   to   mlo- 

nke  does  not  necessitate  denial  of  relief,  and 
decision  of  trial  court  upon  such  conflict  is 
eonduslYe  upon  court — Sullivan  vs.  Moorhead, 
H  CaL  167.  161,  33  Pac  Rep.  796.  See  Hutchin- 
■on  vs.  Ains worth,  73  Cal.  462,  2  Am.  St.  Rep. 
Hi,  15  Pac.  Rep.  82;  Wilson  vs.  Moriarty,  88 
Cal.  211,  26  Pac  Rep.  86;  Brison  vs.  Brison, 
90  Cal.  323.  834,  27  Pac.  Rep.  186. 

8L    NESGLIGESNCB. — Eyvldeneo    not    oxlstlns 

that  defendant's  mistake  was  caused  by  neer- 
Icet  of  lega.1  duty  on  his  part,  presumption  is 
tgainst  such  neglect. — Hardison  vs.  Davis.  181 
C&L  635.  639.  63  Pac.  Rep.  1006. 

8L  Parol  cvidenee  admissible  in  equity  to 
prove  mistakes  in  written  contracts,  but  such 
proof  must  fully  and  clearly  establish  facts. — 
Hathaway  vs.  Brady,  28  Cal.  121,  124.  See 
Wtgenblaat  vs.  Washburn,  12  Cal.  208,  212; 
Palmer  vs.  Vance,  13  CaL  668,  666;  Eldridse  vs. 
See  Yup  Co.,  17  Cal.  44,  66;  Lestrade  vs.  Barth, 
19  Cat  660.  661;  Pierson  vs.  McCahlU,  21  Cal. 
121  Iowa.  Lee  vs.  Percival.  86  Iowa  639,  642, 
12  N.  W.  Rep.  643.  N.  Y.  Gillespie  vs.  Moon,  2 
John.  Ch.   686,   7   Am.  Dec   669.     Ores.    Smith 


vs.  Butler,  11  Oresr.  46,  4  Pao.  Rep.  617.  Pa. 
Gump's  Appeal,  66  Pa.  St.  476,  478. 

88.  Show  kow  It  arose^  and  it  is  not  neces- 
sary that  mistake  should  have  been  mutual.— 
Capelli  vs.  Dondero,  123  Cal.  324,  330,  66  Pac. 
Rep.  1067.  See  Isenhoot  vs.  Chamberlain,  69 
Cal.  630;  Moore  vs.  Copp,  119  Cal.  429,  61  Pac. 
Rep.  630. 

84.  Where  same  is  denied  in  answer.^- 
Wasrenblast  vs.  Washburn,  12  Cal.  208,  212. 

88.  PAROIi  BVIDBNCB,  IN  ORDER  TO  BE 
AI>MISSIBLiES»  to  modify  or  contradict  written 
instrument,  on  srround  of  mistake  or  fraud, 
must  be  clear  and  convincing. — Smith  vs.  But- 
ler,  11  Oregr.   46,  4  Pac.  Rep.   617. 

86.  Omlseion  of  material  elavse  In  aarree- 
ment  as  originally  drawn  by  attorney,  contain- 
ingr  such  clause,  but  left  out  by  party  who 
shortened  such  agreement,  may  be  proved  by 
parol. — Pierson  vs.  McCahill,  23  Cal.  250,  254. 

87.  UKYimW  OF  JUDGMENT.— Evidence  of 
mlatake  or  fraud  which  is  not  clear  and  con- 
vincing, is  grround  for  reviewing'  of  Judgment 
on  ground  of  insufficiency  of  evidence. — ^Moore 
vs.  Copp,  119  Cal.  429.  436.  61  Pac  Rep.  630. 


§  1577.  mSTAEE  OF  FACT.  Mistake  of  fact  is  a  mistake,  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  the  person  making  the  mistake,  and  consist- 
ing in: 

L  An  unoonsciouB  ignorance  or  forgetfulness  of  a  fact  past  or  present,  material 
to  the  contract ;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material  to  the  contract,  which  does 
act  exist,  or  in  the  past  existence  of  such  a  thing,  which  has  not  existed. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited  construed,  referred  to,  etc 
tf  3.  Construed  witn  reference  to  application. 

4.  Ignorance    a    material     fact  —  Contract 

voidable. 

5.  Injurious  mistake — Contract  voidable. 

6.  Limitation  of  rule  as  to  voidability  of 

contract. 
7,8.  Mutuality  of  mistake. 
9-11.  Belief — When  granted — In  equity. 
12,13.  Same — Mistake  in  description. 

14.  Same — Mistake  in   reducing  contract  to 

writing. 

15.  Same^In  terms  of  lease. 

16.  Same — ^Mistake  in  title. 
17,18.  Same— When  not  granted. 

19.  Evidence — Clear  and  convincing. 


L  APPLiIED,  CITED,  CONSTRUED,  RB- 
■"ERRED  TO,  etc.,  in:  Peasley  vs.  McFadden,  68 
Cal  611,  616,  10  Pac.  Rep.  179  (referred  to); 
Voore  vs.  Copp,  119  Cal.  429,  435,  486,  51  Pac. 
Hep.  630  (construed  and  applied);  Rued  vs. 
Cooper.  119  Cal.  463,  468,  61  Pac.  Rep.  704  (con- 
strued and  applied  with  other  sections);  Ward 
vs.  Yorba  (Cal.  Augr.  2,  1898),  64  Pac.  Rep.  80, 
SS  (construed  and  applied);  San  Diego  Ij.  &  T. 
Ca  V8.  La  Presa  School  Dist,  122  Cal.  98,  100, 
^4  Pac  Rep.  528  (construed  and  applied); 
Hardison  vs.  Davis,  131  CaL  636,  639,  68  Pac 
R«P.  1006  (construed  and  applied);  Palace 
Hardware  Co.  vs.  Smith.  184  Cal.  381,  884,  66 
I'ac.  Rep.  474  (construed  and  applied);  Hart- 
^Jg  vs.  Clark,  138  Cal.  668,  671,  72  Pac.  Rep. 
14S  (construed    and   applied   with    other   sec- 


tions); White  vs.  Stevenson,  144  Cal.  104,  110, 
77  Pao.  Rep.  828  (construed  and  applied). 

As  to  avoidance  of  contract  for  mntnal  mis- 
take of  facta,  see  note  45  Am.  Dec.  631-634. 

Aji  to  cnrclcsencaa  as  bar  to  relief,  see  mono- 
graphic note  32  Am.  St.  Rep.  884-388. 

Aji  to  isnoranee  of  fact  as  defcnac,  see  note 
80  Am.  Rep.  617-620;  55  Am.  St.  Rep.   512-614. 

As  to  Isnorance  or  aalatake  of  facta  and 
eanltable  relief,  see  monogrraphic  note  56  Am. 
St   Rep.   504. 

An    to    innocence    of    mlatake    of    facta,    see 

monogrraphic  note  56  Am.  St.  Rep.  504-507. 

a.  CONSTRVBD  AS  APPLYING  WHERE] 
STATBJUBNTS  had  BBBN  MADB  in  order  to 
mislead,  and  instrument  was  executed  through 
unconscious  ignorance  that  it  was  different 
from  instrument  party  had  agreed  to  execute, 
and  failure  to  read  or  have  it  read  arose  from 
fact  that  party  thousrht  instrument  was  as  pre- 
viously understood. — Moore  vs.  Copp,  119  Cal. 
429,  435,  51  Pac  Rep.  630. 

&  C0NSTRVE:D  as  if  OT  applying  to  case 
where  party  acted  on  faith  of  full  information 
then  in  his  own  control  and  in  that  of  his  at- 
torney and  upon  means  of  knowledgre  avail- 
able, and  actual  knowledge  obtained. — Ward 
vs.  Yorba  (Cal.  Aug.  2,  1898),  54  Pac.  Rep.  80, 
83. 

4.  CONTRACT  BNTBRED  INTO  IN  IGNOR- 
ANCE:  of  material  fact,  renders  same  void- 
able.— ^Verzan   vs.  McGregor,   23   Cal.   839,   845. 
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See  Miles  vs.  Stevens,  8  Pa.  St.  21,  46  Am.  Dec. 
621,  631;  Bxnerson  ys.  Navarro,  SI  Tez.  884,  88 
Am.  Dec.  634. 

6.  CONTRACT  MADB  IJNDBR  INJURIOUS 
MISTAKS2  renders  same  voidable. — ^Verzan  vs. 
McGregor,  28  Cal.  889,  846. 

B,  Rale  that  contmct  entered  Into  mnder  ln« 
Jnrions  mistake  or  in  Ignorance  of  matter  of 
fact,  is  voidable  is  not  limited  to  cases  where 
there  has  been  fraudulent  concealment  and  sup- 
pression of  facts,  but  extends  also  to  cases  of 
innocent  misapprehension  and  mistake,  equity 
will  relieve  agrainst  foreclosure  clause  inserted 
in  deed  under  mistake  as  to  facts  and  misap- 
prehension of  those  facts  material  to  perform- 
ance of  contract. — ^Verzan  vs.  McGregror,  28  CaL 
339,  845. 

7.  MUTUAIilTT  OF  MISTAKC— Mistake  of 
fact  need  not  be  mutual. — ^Moore  vs.  Copp,  119 
Cal.  429,  486,  61  Paa  Rep.  680;  Palace  Hard- 
ware Co.  vs.  Smith,  184  CaL  881,  384.  66  Pac. 
Rep.  474.  See  Miles  vs.  Stevens,  8  Pa.  St.  21, 
45  Am.  Dec.  621,  681. 

8.  Faet  tbat  pmxty  knew  that  contmet  did 
not  express  agreement  of  parties,  and  that 
other  party  supposed  that  it  did  truly  express 
such  agrreement.  constitutes  mistake  agrainst 
which  equity  will  relieve,  and  fact  that  it 
miffht  have  been  discovered  before  signing  con- 
tract makes  no  difference. — Hlgrsins  vs.  Par- 
sons, 66  Cal.  280,  281,  8  Pac.  Rep.  881. 

9.  EUivlty  -will  4N>rrect  Instrument  so  as  to 

make  it  express  real  intention  of  parties  where 
mistake  is  one  of  fact  and  no  third  party's 
rights  have  intervened. — First  National  Bank 
vs.  Wentworth,  28  Kan.  183. 

10.  Equity  relieved  airalnst  mistake  of  fact. 

— Champlln  vs.  Laytin,  18  Wend.  (N.  Y.)  407,  31 
Am.  Dec.  382. 

11.  Which  lies  at  door  of  officers  of  law, 
although  superior  or  extraordinary  diligence 
on  part  of  plaintiff  mi^ht  have  discovered  mis- 
take, which  was  not  within  range  of  ordinary 
dlligence.->Noble  vs.  Bullis,  28  Iowa  669,  92 
Am.  Dec.   442. 

Bond. — See  par.  11  this  note. 

12.  MISTAKE  IN  DESCRIPTION   OF  I^AND 


oeourrlncp  In  deed,  and  also  In  bond  executed 
at  same  time,  corrected  so  as  to  ffive  effect 
to  intention  of  parties. — ^Kocher  vs.  Hayford, 
69  Cal.  816.  818. 

IS.  Mistake  In  description  not  discovered 
until  after  foreclosurey  rectified. — First  Na- 
tional Bank  vs.  Wentworth,  28  Kan.  188.  See 
Greeley  vs.  De  Cottes,  24  Fla.  476.  489,  6  So. 
Rep.  239;  Parker  vs.  Starr.  21  Neb.  680,  684,  S3 
N.  W.  Rep.  424. 

14.  Contract  relieved  nsalnst  wkere  mistake 
vras  made  In  reducing  to  ^rrltlns^  the  word 
"tons'*  being:  used  when  number  of  tons  grross 
weight  should  have  been  used. — ^Many  vs.  Beek- 
man  I.  Co.,  9  Paise  Ch.   (N.  Y.)   188. 

IB.  MISTAKE  IN  TERM  OF  LEASE  RB- 
LIEVED  AGAINST  where  not  carried  out  ao- 
cordinff  to  the  lessor's  intention,  and  same  la 
read  over  by  notary  public,  who  stated  that  it 
was  his  duty  to  read  it,  as  lessor  was  married 
woman,  and  material  part  of  its  contents  was 
concealed. — Wilson  vs.  Morlarty,  88  Cai.  207, 
210,  212,  26  Pac.  Rep.  86. 

Id.  MISTAKE  IN  TITLE  as  found  by  court, 
is  to  be  taken  as  mistake  as  to  facts  affecting 
title,  not  as  to  law  affectingr  title. — Kenyon  vs. 
Welty,   20  Cal.   637,  641,  642,  81  Am.  Dec  187. 

MortsuiTo^ — See  par.  11  this  note. 

17.  RELIEF  NOT  GRANTED  where  mlstaka 
arises  through  erroneous  advice  of  counselor 
as  to  condition  of  title  where  party  knaw  fact 
himself. — Ward  vs.  Yorba  (Cal.  Aug:.  2,  1898), 
64  Pac.  Rep.  80,  88. 

18.  PARTY  WITH  FULL  KNOWLEDGE  OF 
FACTS  presumed  to  know  and  understand  legral 
rights. — Champlin  vs.  Laytin,  18  Wend.  (N.  Y.) 
407.  31  Am.  Dec.  382,  386.  N.  Y.  Lyon  vs.  Rich- 
mond, 2  John.  Ch.  61.  Va.  ZoUan  vs.  Moore, 
21  GratL  329;  Lomax  vs.  Picot,  2  Rand.  247. 
W.  Va.   Stum  vs.  Parish,  1  W.  Va.  136. 


10.     EVIDENCE.— Mistake    1 
Ushcd  In   clear  and   convincing  ntanncr   upon 

all  proofs,  takingr  facts  as  they  appear  to  court, 
after  eliminating:  testimony  unworthy  of  cre- 
dence.— Hutchinson  vs.  Ainsworth.  73  CaL  462, 
468,  2  Am.  St.  Rep.  823,  16  Pac.  Rep.  82. 
See  ante  |1676  and  note. 


§  1578.    MISTAKE  OF  LAW.    Mistake  of  law  constitutes  a  mistake,  within  the 
meaning  of  this  article,  only  when  it  arises  from : 

1.  A  misapprehension  of  the  law  by  all  parties,  all  supposing  that  they  knew  and 
understood  it,  and  all  making  substantially  the  same  mistake  as  to  the  law ;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which  the  others  are  aware  at 
the  time  of  contracting,  but  which  they  do  not  rectify. 

History:     Enacted  March  21,  1872. 


I.  In  General. 

1.  Applied,  cited,  constrned,  referred  to,  etc. 
2-4.  Construed — ^With  reference  to  application. 

5.  Same — As  explanatory  of  §  1567. 
6,7.  Distinction — Ignorance    and    mistake    of 
law. 

II.  Relief— 1.  When  Granted. 

8,  9.  Bole — Necessity  of  special  circumstances. 
10.  Maxim  ignorantia  legis  non  excusat — Ap- 
plication of. 


11.  Nature  and  extent  of  relief — Discretion 

of  court. 

12.  When  granted — Mistake  of  agent. 
13, 14.  Same — Confidential  relation. 

15.  Same — Counsel. 
16-22.  Same — Decrees     of    court — ^Mistakes     in 
sales  under,  etc 
23.  Same — Homestead — Mistake  in   existence 
of. 
24-26.  Same— Ignorance— Priyate  legal  rights- 
Statute. 
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27.  Same— Ineqmtable  to  allow  tranaaetioiL 

28.  Same — ^Intention — ^Failure  to  earzy  oat. 

29.  Same — Jurisdiction. 

SO-32.  Same — ^Misconception  of  rights. 
31  Same — Mixed  question  of  law  and  fact 
M.  Same — ^Money  paid  on  advice  of  eonnseL 
35.  Same — Parties — Misjoinder  of, 

36,37.  Same — Subsequent  decisions. 

38.  Same — Time. 

39.  Same — Undue  advantage. 

in   Same— 2.  When  Not  Granted. 

40^41.  Knowledge  of  law — ^AU  persons  charged 

with. 
4244.  Belief  not  generally  granted — IMscretion* 
45,46.  Same— Special  circumstances. 

47.  When  not  granted — ^Deception. 

48.  Same — ^Decrees  and  other  suits. 

49.  Same — ^Deed,  mistake  in  terms  of. 

50.  Same — Intention. 
51,52.  Same — Knowledge. 

53-55.  Same — ^Payments — ^Voluntary,  ete. 

56.  Same — Purchase  of  county  warrants. 

57.  Same — Sale  under  execution. 

58.  Same — Separate  action. 

59.  Same — Settlement  of  claim. 

60.  Averment    of    mistake — When    not    suf- 

ficient. 

I.     IN  GENERAL. 

1.  APPLTKD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Kopp  vs.  Gunther,  95  Cal. 
43,  74,  30  Pac.  Rep.  301  (construed  and  applied) ; 
Rued  ya.  Cooper.  119  Cal.  463,  468,  469,  61  Pac. 
Rep.  704  (construed  and  applied);  Benson  vs. 
Bnntingr,  127  Cal.  532,  537,  78  Am.  St.  Rep.  81, 
SSPac  Rep.  991  (construed  and  applied);  Qreg:- 
ory  vs.  Clabrough,  129  Cal.  475,  478,  62  Pac. 
Rep.  72  (construed  and  applied):  Ellis  vs.  Jef- 
ferds.  180  Cal-  478,  479,  62  Pac.  Rep.  734  (con- 
rtrued  and  applied);  Wingerter  vs.  San  Fran- 
cisco. 134  Cal.  547,  548,  86  Am.  St.  Rep.  294,  66 
Pac  Rep.  730  (construed  and  applied);  Kyle 
T9.  Hamilton  (Cal.  Mar.  18,  1902),  68  Pac.  Rep. 
4S4,  486  (construed  and  applied);  Hartwigr  vs. 
Clark,  138  Cal.  668,  671.  72  Pac.  Rep.  149  (con- 
strued and  applied  with  other  sections). 

Am  to  c«rel«MneMi  mm  bar  to  relief^  see  mono- 
graphic note  32  Am.  St.  Rep.  884. 

As  to  IflTBoninee  of  law,  see  monographic 
notes  10  Am.  Dec.  323-328;  16  Am.  Rep.  171- 
284;  12  Am.  St.  Rep.  130;  55  Am.  St.  Rep.  497; 
and  monogTaphic  notes  by  Robert  Desty,  6  Li. 
R.  A.  152;  6  L.  R.  A.  85;  9  Paigre  Ch.  (N.  Y.) 
bk.  4  Lu  ed.   661-663. 

An  to  dlstfmction  exlatlns  betw^een  tsnorance 
asd  alatake  of  law,  see  note  23  Am.  Dec.  164. 

Am  to  lalotake  In  oomtmets  and  equitable  ve- 
ll*f  for  same,  see  note  14  Am.     St.  Rep.  440. 

Am  to  ntlatake  In  law  and  wben  relieved 
asaiast  in  equity,  see  note  76  Am.  Dec.  550. 

As  to  neflrllsenee  aa  bar  to  relief  asainst 
ladsmcnta,  see  monogrraphlc  note  53  Am.  St. 
Rep.  444-453,  900. 

As  to  relief  asaiust  deeds  In  Judicial  sales, 
see  monosrraphlc  note  65  Am.  St.  Rep.  514. 

As  to  relief  against  iruaranty  or  suretyablp, 
lee  monographic  note  65  Am.  St.  Rep.  521. 

As  to  relief  In  Insurance  policies,  see  mono- 
Paphic  note  65  Am.  St  Rep.  514-517. 

As  to  relief  aarainst  leases  and  releases  on 


arroumd  of  mistake^  see   monogrraphio  note   65 
Am.  St.  Rep.  520. 

As  to  relief  from  naortsaso  on  s^ound  of 
mistake,  see  monogrraphlc  note  65  Am.  St.  Rep. 
517-519. 

Aa  to  relief  asalnat  note  on  tpfonnd  of  nUs-> 
taJtce,  see  monographic  note  65  Aju.  St.  Rep. 
619. 

Aa  to  relief  aarainat  voluntary  conveyance  on 
ground  of  mistake,  see  monogrraphio  note  65 
Am.  St.  Rep.  521. 

As  to  reformation  of  contracts  on  grronnd  of 
mistake,  see  monographic  note  65  Am.  St.  Rep. 
481,  507,   514. 

a.  CONSTRUED  AS  ALLOliVING  PARTIES 
TO  RBSCIND  contract  where  there  Is  mistake 
of  law  common  to  parties  as  to  effect  of  deed. 
In  obviating:  necessity  of  foreclosure. — Kyle  vs. 
Hamilton  (Cal.  Mar.  18,  1902),  68  Pac.  Rep. 
484,   486. 

8.  As  applylngr  to  ease  of  exchange  of  un- 
encumbered land  for  land  subject  to  mortgrage. 
where  latter  has  been  barred  by  statute  of 
limitations  and  there  is  no  intention  of  paying: 
same. — Hartwig:  vs.  Clark,  138  Cal.  668,  671, 
72  Pac.  Rep.  149. 

4.  As  not  applying  to  or  sustaining  action 
for  recovery  of  taxes,  or  other  public  debts, 
voluntarily  paid  under  statute  afterwards  de- 
clared unconstitutional.  —  Wingerter  vs.  San 
Francisco,  134  Cal.  647,  548,  86  Am.  St.  Rep. 
294.  66  Pac.  Rep.  730. 

8.  Aa  explanatory  of  8  1567,  which  declares 
that  apparent  consent  is  not  real  or  free,  if 
obtained  through  mistake. — Wing:erter  vs.  San 
Francisco,  134  Cal.  547,  548,  86  Am.  St.  Rep. 
294,  66  Pac  Rep.  730. 

e.  DISTINCTION  —  Isnoraace  of  law  and 
uUstake  of  law. — Ig:norance  of  law  is  passive 
and  does  not  presume  to  reason,  and  its  pres- 
ence is  incapable  of  proof;  but  mistake  of  law 
presumes  knowledg:e  when  none  exists,  and 
supplies  palpable  evidence  of  its  existence. — 
Hall  vs.  Reed,  2  Barb.  Ch.  (N.  T.)  500,  505. 
See  Champlin  vs.  Laytin,  18  Wend.  (N.  Y.) 
407,  423,  31  Am.  Dec.  382;  Lawrence  vs.  Beau- 
blen,  2  Bail.  (S.  C.)  623,  23  Am.  Dec.  155. 

7.  'Whetber  tbere  Is  any  distinction  between 
aalatake  and  Igrnorance  of  law^  so  as  to  enable 
court  to  g:rant  relief,  questioned. — Champlin  vs. 
Laytin,  18  Wend.   (N.  T.)  407,  81  Am.  Dec  882. 

n.     RELIEF— 1.     WHEN  GRANTED. 

8.  MISTAKS:  OF  LAIV  may  afford  ground 
for  relief  as  well  as  mistake  of  fact. — ^Dou^lass 
vs.  Todd,  96  Cal.  655,  659,  31  Am.  St.  Rep.  247, 
81  Pac.  Rep.  623.  See  Brown  vs.  Brown,  37 
Minn.  128,  33  N.  W.  Rep.  546;  Baxter  vs.  Chute, 
50  Minn.  164,  36  Am.  St.  Rep.  633,  52  N.  W.  Rep. 
879;  Wicke  vs  Lake,  21  Wis.  410.  94  Am.  Dec. 
552;  Whereatt  vs.  Ellis,  70  Wis.  207,  5  Am.  St. 
Rep.   164,   35  N.  W.  Rep.   314. 

O.  MISTAKE  ACCOMPANIED  WITH  SPE- 
CIAL CIRCUMSTANCES,  such  as  misrepresen- 
tation, undue  Influence,  or  misplaced  confi- 
dence, relieved  against. — Goodenow  vs.  Ewer, 
16  Cal.  461,  471,  76  Am.  Dec.  540;  Kenyon  vs. 
Welty,  20  Cal.  637,  641,  81  Am.  Dec.  137; 
Christy  vs.  Sullivan,  60  Cal.  337,  339,  19  Am. 
Rep.  655.  See  Williams  vs.  Hamilton,  104  Iowa 
423,    428,    65    Am.    St.    Rep.    475,    73   N.    W.    Rep. 
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1029;  Stafford  vs.  Fetters,  56  Iowa  484,  8  N.  W. 
Hep.  322;  Winans  vs.  Huyck,  71  Iowa  469,  S2 
N.  W.  Rep.  422;  Les  vs.  Percival,  86  Iowa  639, 
62  N.  W.  Rep.  648. 

10.  Role  Isnoraatla  lesls  non  excnsat  does 
not  apply  where  party  enters  Into  transaction 
in  Ignorance  or  under  mistake  as  to  his  exist- 
insT  or  antecedent  lesral  rishts,  such  mistake 
belns  analogous  to  one  of  fact — ^Rued  vs. 
Cooper,  119  Cal.  463,  468,  61  Pac.  Rep.  704. 

11.  Nature  and  extent  of  relief  rests  in 
sound  discretion  of  court.  —  Qoodenow  vs. 
Ewer,  16  Cal.  461,  470,  76  Am.  Dec.  640.  See 
Kenyon  vs.  Welty,  20  Cal.  687,  641,  81  Am. 
Dec.  137;  Hey  man  vs.  Lowell,  28  Cal.  106,  108; 
Kreichbaum  vs.  Melton,  49  Cal.  50,  66;  Aldrich 
vs.  Stephens,  49  Cal.  676,  679. 

Advice  of  coanscl. — See  pars.  16,  84  this  note. 

12.  AGESNT. — Relief  granted  In  equity  where 
mistake  made  by  asent  in  adoptiner  wronsr 
form  of  policy  of  insurance,  where  applicant 
correctly  states  his  interest,  and  agrent  agrees 
to  comply  with  request. — ^Bailey  vs.  American 
Cent.  Ins.  Co.,  13  Fed.  Rep.  260,  258. 

Asent. — See  pars.  16,  84  this  note. 

IS.  CONFIDBNTIAIi  RBLATIOlf*— ReUet  la 
granted  In  equity  affalnst  mistake  in  law  where 
parties  stand  in  confidential  relation  to  each 
other,  and  there  has  been  abuse  of  confidence 
by  reason  of  one  party  having:  superior  means 
of  information. — Champion  vs.  Woods,  79  Cal. 
17,  20,  12  Am.  St.  Rep.  126,  21  Pac  Rep.  634. 

14.  RVLB  THAT  DBCBPTION  AS  TO  MAT- 
TERS OF  ULJV  AFFORDS  NO  GROUND  FOR 
RBDRBSS  or  relief,  does  not  apply  to  trans- 
actions between  parties  holding:  fiduciary  or 
confidential  relation,  where  one,  having  supe- 
rior means  of  information,  possesses  knowledg:e 
of  law,  and  obtains  unconscionable  advantag:e 
of  other  throug:h  his  igrnorance  and  his  not 
being:  in  position  to  become  informed,  injured 
party  In  such  case  being:  entitled  to  relief  as 
thoug:h  matters  represented  were  those  of  fact. 
— Champion  vs.  Woods,  79  CaL  17,  20,  12  Am. 
St.  Rep.  126,  21  Pac.  Rep.  634. 

15.  COUNSEIi. — ^Relief  irranted   for   mistake 

of  law  throug:h  representation  of  attorney  at 
law  who  is  also  ag:ent. — Bailey  vs.  American 
Cent.  Ins.  Co.,  13  Fed.  Rep.  250,  263.  See  Conn. 
Woodbury  Sav.  Bk.  vs.  Charter  Oak  Fire  & 
Marine  Ins.  Co.,  81  Conn.  517,  629;  Palmer  vs. 
Hartford  Fire  Ins.  Co.,  54  Conn.  488,  502,  9  Atl. 
Rep.  248.  250.  111.  Keith  vs.  Globe  Ins.  Co., 
52  111.  518.  4  Am.  Rep.  624.  Iowa.  Longhurst 
vs.  Star  Ins.  Co.,  19  Iowa  364,  369.  Mass. 
Canedy  vs.  Marcy,  79  Mass.  (13  Gray)  373, 
377.  Ohio.  Clayton  vs.  Freet.  10  Ohio  St.  544, 
545.  Fed.  Snell  vs.  Atlantic  Fire  &  Marine  Ins. 
Co..  98  U.  S.  85,  bk.  25  L.  ed.  52;  Sias  vs.  Rog:er 
Williams  Ins.  Co.,  8  Fed.  Rep.  183,  186;  Oliver 
vs.  Mutual  Com.  Marine  Ins.  Co.,  2  Curtis  C.  C. 
277,  18  Fed.  Cas.  664. 

Counsel. — As  to  money  paid  under  advice  of, 
see  par.  34  this  note. 

16.  DECREES  —  SALES  UNDER. — Doctrine 
of  caveat  emptor  applies  only  to  sales  made 
urder  valid  Judfi:ments,  and  is  usually  invoked 
with  reference  to  sales  upon  execution  issued 
ag:alnst  g:eneral  property  of  Judg'ment  debtor. 
— Bopprs  vs.  Hargrave,  16  Cal.  559,  564,  76  Am. 
l>eo.   5G1.      See   Fowler  vs.   Habin,    23  Ca?.   630; 


Branham  vs.  Mayor  of  San  Jose,  24  Cal.  585. 
608;  Abadie  vs.  Lobero,  86  Cal.  890;  Harris  vs. 
Harris,  64  Cal.  108,  110,  28  Pac.  Rep.  63;  Za- 
briskie  vs.  Meade,  2  Nev.  286.  289,  90  Am.  Dec 
642;  Smith  va  Painter,  5  Sergr.  &  R.  (Pa.)  223, 
226.  9  Am.  Dec.  844. 

17.  Relief  gpranted  from  sale*  made  under 
decrees  where  there  has  beiii  irregrularity  ren- 
dering: title  defective  only  in  those  cases  where 
parties  have  been  misled  by  mistake  of  law  as 
to  operation  of  decree,  as  well  as  when  misled 
by  mistake  of  fact  as  to  condition  of  property 
or  estate  sold,  when  application  is  made  within 
reasonable  time  and  relief  will  not  operate 
to  prejudice  other  party. — Ooodenow  vs.  Ewer. 
16  Cal.  461,  76  Am.  Dec.  540.  See  Kohler  vs. 
Kohler,  2  Ed.  Ch.  (N.  Y.)  69;  Post  vs.  Leet.  S 
Paig:e  Ch.  (N.  Y.)  887;  Seaman  va  Hicks. 
8  Paige  Ch.  (N.  Y.)  666;  Brown  vs.  Frost,  10 
Paige  Ch.  (N.  Y.)  248;  Darvin  vs.  Hatfield,  ♦ 
Sandf.  (N.  Y.)  468. 

18.  Where  there  has  been  irregnilarity  In 
proceedings  of  sales  made  under  decree  of 
court  rendering  title  defective,  as  well  when 
purchaser  or  parties  interested  have  been  mis- 
led by  mistake  of  law  as  to  operation  of  decree, 
as  when  they  have  been  misled  by  mistake  of 
fact  as  to  condition  of  property  or  estate  sold, 
provided  application  is  made  in  suit  in  which 
decree  is  entered  within  reasonable  time  and 
relief  will  not  operate  to  prejudice  of  just 
rights  of  parties. — Goodenow  vs.  Ewer,  16  CaL 
461,  470,  76  Am.  Dec.  540;  Boggs  vs.  Har- 
grave,  16  Cal.  659,  665,  76  Am.  Dec.  561;  Burton 
vs.  Lies,  21  CaL  87,  88,  92.  See  Shively  vs. 
Jones,  6  B.  Mon.  (Ky.)  275;  Kohler  vs.  Koh- 
ler, 2  Ed.  Ch.  (N.  Y.)  69;  Post  vs.  Leet,  8  Paige 
Ch.  (N.  Y.)  837;  Seaman  vs.  Hicks,  8  Paige  Ch. 
(N.  Y.)  665;  Brown  vs.  Frost.  10  Paige  Ch. 
(N.  Y.)  243;  Darvin  ya  Hatfield,  4  Sandf. 
(N.  Y.)   468. 

19.  Where  consequences  of  mistake  are  such 
that  it  would  be  inequitable  either  to  pur- 
chaser or  parties  to  allow  sale  to  stand. — Good- 
enow vs.  Ewer,  16  Cal.  461,  470,  76  Am.  Dec.  540. 

20.  Where  application  made  in  suit  in  which 
decree  entered  within  reasonable  time  and 
where  other  party's  rights  are  not  prejudiced. 
— ^Bernheim  vs.  Cerf,  123  CaL  170,  171,  55  Pac. 
Rep.    759. 

21.  Upon  motion  or  supplemental  bill. — 
Brackett  vs.  Banegas,  116  Cal.  278,  284,  58  Am. 
St.  Rep.  164,  48  Pac.  Rep.  90.  See  Goodenow 
vs.  Ewer,  16  Cal.  461,  76  Am.  Dec  540;  Boggs 
va  Hargrave,  16  CaL  659,  560,  76  Am.  Dec. 
661. 

22.  Resale  ordered,  or  such  new  or  addi- 
tional proceedings  directed  as  will  obviata 
objections  arising  from  those  originally  taken, 
when  the  consequences  of  mistake  are  such 
as  to  render  transaction  inequitable  to  parties. 
— Goodenow  vs.  Ewer,  16  CaL  461,  470,  76  Am, 
Dec.  540.  See  Kenyon  vs.  Welty,  20  CaL  637, 
641,  81  Am.  Dec.  137;  Heyman  vs.  Lowell,  23 
CaL  106,  108;  Kreichbaum  vs.  Melton,  49  Cal. 
50,  56;  Aldrich  vs.  Stephens,  49  Cal.  676,  679. 

23.  HOMESTEAD — Mistake  In  exiatence   of» 

and  not  In  Its  legal  effect,  relieved  against  In 
equity  upon  ground  of  mistake. — ^Brackett  va. 
Banegas,  116  Cal.  278,  284,  58  Am.  St.  Rep. 
164,  48  Pac.  Rep.  90. 
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U,  IGNORANCES  AS  TO  PRITATB  liBOAL 
BIGHTS. — Reltef  granted  ob  wround  of  mlfltake 

where  party  ia  Ignorant  or  mistaken  with 
Kspect  to  his  own  private  lesral  riffhts,  and  en- 
ters into  some  transaction,  not  correctly  ap- 
prehending: and  understanding:  its  le^al  scope 
and  operation.  In  order  to  affect  such  assumed 
rights  or  of  carrying:  out  such  assumed  duties 
or  liabilities,  as  equity  treats  mistake  as 
Analogous  if  not  Identical  to  one  of  fact. — 
Rued  vs.  Cooper,  119  Cal.  463,  467,  61  Pac.  Rep. 
704. 

X,  I6NORANCB  OF  LAW  SUPBRINDUCBD 
BY  ACT  of  other  party  grround  for  relief. — 
Cage  vs.  Phillips,  21  Nev.  160,  87  Am.  St.  Rep. 
494,  495,  26  Pac  Rep.  60. 

26.  statote. — Igmorance  of  not  relieved 
sgalnst  in  equity. — Hall  vs.  Reed,  2  Barb.  Ch. 
(N.  y.)  500. 

27.  beanitablc — Relief  granted  where  con- 
sequences of  mistake  are  such  that  it  would 
be  inequitable  to  allow  transaction  to  stand. — 
Goodenow  vs.  Ewer,  16  Cal.  461.  470,  76  Am. 
Dec.  540. 

28.  INTENTION— FAILURB  TO  CARRY 
OUT.— Mistake  of  law  relieved  aaralnst  where 
ixistrument  falls  to  carry  out  intention  of 
party,  by  reason  of  mistake  in  effect  of  terms 
employed  by  draftsman. — Evants  vs.  Strode,  11 
Ohio  4^0,  487,  88  Am.  Dec.  744.  See  Hunt  vs. 
Rousmanier.  21  U.  S.  (8  Wheat.)  174,  bk.  5 
L.  ed.  689.  26  U.  B.  (1  Pet)  1,  14,  bk.  7  L.  ed.  2t. 

22.  JVRISDIOTION. — ^Relief  gnranted  where 
^*mtm^^  eenaists    in    want    of    Jvrisdlctton»    in 

court  rendering:  decree,  over  subject-matter 
or  person. — Bog:grs  vs.  Hargrrave,  16  Cal.  659, 
S«4.  76  Am.  Dec.  661.  See  Barnard  vs.  Wilson, 
<«  Cal.  251.  262,  6  Pac.  Rep.  287;  Bryant  vs. 
Whitcher.  62  N.  H.  168,  161. 

SH.  MISCONCISPTION  OF  RIGHTS. — Relief 
granted  where  there  has  been  mutual  miscon- 
ception of  leg:al  rights,  whereby  object  of  con- 
tract cannot  be  accomplished.  —  Evants  vs. 
Strode.  11  Ohio  480,  488,  88  Am.  Dec.  744.  See 
Champlln  vs.  Laytln,  1  Ed.  Ch.    (N.  Y.)   467. 

31.  E^ialty  wUI  adjust  property  rights  where 
parties  all  understand  law  alike,  and  all  make 
aame  mistake,  which  operates  to  deprive  one  of 
parties  of  valuable  rig:ht,  and  to  g:lve  other 
material  advantag:e  not  contemplated  by  either. 
—Benson  vs.  Bunting:,  127  Cal.  682,  537,  78  Am. 
St  Rep.  81,  69  Pac.  Rep.  991.  See  Hunt  vs. 
Rousmanier,  21  U.  S.  (8  Wheat.)  174,  216,  bk. 
S  L.  ed.  589. 

32.  Relief  g:ranted  where  there  is  misunder- 
standing: as  to  terms  of  contract  and  parties 
were  not  aware  that  document  sig:ned  by  them 
failed  to  carry  out  their  intention. — Sullivan 
▼8.  Moorhead,  99  Cal.  167,  158,  160,  88  Pac.  Rep. 
7S6. 

lllsnnderiitandlBS* — See  "Misconception,"  par. 
10. 

S3.  MIXED  aUBSTIONS  OF  LAW  and  fact, 
such  as  ig:norance  of  law  as  mixed  with  mis- 
representations, imposition,  undue  influence, 
mental  Imbecility,  or  surprise,  will  be  relieved 
ftsainst  in  equity. — Emerson  vs.  Navarro,  81 
Tex  334,  98  Am.  Dec.  684. 

84.  MONEY  PAID  ON  ADVICE  OP  COUN- 
SEL to  mortgragree.  proceeds  of  crops  on  prem- 


ises mortg:ag:ed,  is  paid  under  mistake  of  com- 
mon-law rlg:ht8  of  parties,  and  will  be  regarded 
aa  paid  to  mortg:ag:ee  to  use  of  mortg:affer. — 
Oreg:ory  vs.  Clabroug:h,  129  Cal.  476,  478*  18 
Pac.  Rep.  72. 

See  par.  16  this  note. 

Mortsagre. — See  pars.  28,  84  this  note. 

S6.  PARTIES— NON-JOINDBR  OF.  — Relief 
sranted  as  to  parties  in  foreclosure  suit,  as 
where  wife  Is  omitted  and  existence  of  home- 
stead Is  mistake  claimed,  records  being:  de- 
fective.^Brackett  vs.  Banegras,  116  Cal.  278, 
284,  68  Am.  St  Rep.  164,  48  Pac.  Rep.  90. 

See  pars.  16-22  this  note. 

Sale. — ^As  to  sale  under  decree  of  court,  see 
pars.  16-22  this  note. 

Separate  action. — See  pars.  20-22  this  note. 

Statutes. — See  par.  26  this  note. 

M.  SUBSEQUENT  DECISION— EFFECT  OF. 
•■— UnderstandlBS  of  law  prevalllaa:  at  time  of 

settlement  of  contract,  although  erroneous, 
g:overns,  and  subsequent  settlement  of  question 
of  law  by  Judicial  decision  does  not  create 
such  mistake  of  law  as  court  will  rectify. — 
Wingerter  vs.  San  Francisco,  184  Cal.  647,  648, 
86  Am.  St  Rep.  294,  66  Pac.  Rep.  780.  See 
Cooley  vs.  Calaveras  Co.,  121  CaL  482,  68  Pac. 
Rep.  1076. 

87.  Decision  of  court  subsequently  over- 
ruled will  not  be  taken  as  mistake  of  law 
which  can  be  relieved  ag:ainst — Kenyon  vs. 
Welty,  20  Cal.  637,  641,  642,  81  Am.  Dec.  187; 
Allen  vs.  Allen.   96  Cal.   184,  199,   27  Pac.  Rep. 

80,  80  Id.  213,  16  L.  R.  A.  646;  Qelpcke  vs.  Du- 
buque. 68  U.  &  (1  Wall.)  176,  bk.  17  L.  ed. 
620;  Thompson  vs.  Lee  Co.,  70  U.  S.  (8  Wall.) 
827.  bk.  18  L.  ed.  177;  Doug:lass  vs.  Pike  Co..  101 
U.  S.  677.  bk.  26  L.  ed.  968;  Louisiana  vs.  Pills- 
bury,  106  U.  a  278,  294,  bk.  26  L.  ed.  1090. 

88.  Mistake  made  aa  to  time  within  which 
undisputed  and  well-understood  legral  right 
mig:ht  be  exercised,  especially  where  parties 
have  relied  upon  statement  of  counsel  and 
adopted  their  views  as  to  such  time. — Benson 
vs.  Bunting:,  127  Cal.  532.  637,  78  Am.  St  Rep. 

81,  69  Pac.  Rep.'  991. 

81k  UNDUE  ADVANTAGE.— Mistake  In  law 
as  well  as  fact  relieved  asalnst  in  equity 
where  defendant  has  availed  himself  of  oppor- 
tunity afforded  by  mistake  of  taking:  uncon- 
scionable advantag:e  of  other  party,  without 
consideration. — Benson  vs.  Markoe.  37  Minn.  80, 
84,  6  Am.  St  Rep.  816,  33  N.  W.  Rep.  38.  See 
Remingrton  vs.  Higrfi:lns,  64  Cal.  620.  Ala.  Lar- 
kln  vs.  Blddle.  21  Ala.  252.  Iowa.  Baker  vs. 
Massey.  50  Iowa  399.  Ky.  Walley  vs.  Tufi:gle,  4 
Bush  309;  Pitcher  vs.  Brockman,  4  Dana  309,  29 
Am.  Dec.  407.  Me.  Stover  vs.  Poole,  67  Me. 
217.  223.  Md.  Cooke  vs.  Husbands,  11  Md.  492. 
Ohio.  Clayton  vs.  Freet,  10  Ohio  St  644. 

IIL     SAME— 2.     WHEN    NOT    GRANTED. 

40.  EVERY  MAN  IS  CHARGED  at  his  peril 
with  knowledg:e  of  law. — Gross  vs.  Parrott,  16 
Cal.  143,  145;  Brumafflm  vs.  Tilllngrhast  18 
Cal.  265,  271,  79  Am.  Dec.  176;  Kenyon  vs. 
Welty,  20  Cal.  637,  641,  642,  81  Am.  Dec.  187; 
Christy  vs.  Sullivan,  60  Cal.  887,  839,  19  Am. 
Rep.  655;  Allen  vs.  Allen,  95  Cal.  184,  199,  80 
Pac.  Rep.  213,  16  L.  R.  A.  646.  See  Lyon  vs. 
Richmond,  2  John.  Ch.  (N.  T.)  61,  69;  Storrs  vn. 
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Barker,  6  John.  Gh.  (N.  T.)  166,  170,  10  Am. 
Dec.  316;  Bilbie  vs.  Lumley,  2  Eaat  469,  472. 
6  Rev.  Rep.  479;  Fulham  vs.  Down,  6  Esp.  26; 
Brisbane  vs.  Dacres,  5  Taunt  148,  144,  1  Ens. 
C.  Lk  82,  14  Rev.  Rep.  718. 

41.  MISTAKE  IN  POINT  OF  LAW  with  full 
knowledge  of  facts,  cannot  generally  be  set  up 
as  ground  for  relief,  or  be  considered  as  suffi- 
cient indemnity  against  injurious  consequences 
of  deception  practised  upon  mankind,  espe- 
cially where  party  is  not  merely  silent  and 
passive,  but  gives  explicit  confirmation. — Storrs 
vs.  Barker.  6  John.  Ch.  (N.  Y.)  166,  169,  10 
Am.  Dec.  316. 

42.  Mistake  of  law,  pvre  ajad  aljnpley  Is  not 

adequate  ground  for  relief,  as  maxim  is  Ig- 
norantla  Juris  neminem  excusat — Rued  vs. 
Cooper,  119  Cal.  463,  467,  61  Pac.  Rep.  704.  See 
Goodenow  vs.  Ewer,  16  Cal.  461,  76  Am  Dec. 
540;  Kenyon  vs.  Welty,  20  CaL  637,  640,  81  Am. 
Dec.  137;  Christy  vs.  Sullivan.  50  Cal.  337,  339. 

19  Am.  Rep.  666;  Alabama  &  V.  R.  Co.  vs.  Jones, 
73  Miss.  110,  56  Am.  St.  Rep.  488,  19  So.  Rep. 
105. 

43.  Mistakes  of  law  are  not  always  relieved 
against,  and  sound  discretion  must  control  by 
enlightened  Judgment,  keeping  in  view  public 
interests,  and  due  and  orderly  administration 
of  Justice  is  to  be  exercised  in  granting  that 
relief  which  Justice  between  parties  requires. 
— Douglass  vs.  Todd.  96  Cal.  655,  669,  81  Am. 
St.  Rep.  247,  81  Pac.  Rep.  628. 

44.  DUtlmgniahing  Smith  vs.  Tunstead,  66 
Cal.  175,  177,  which  was  a  case  of  relief  owing 
to  negligence  on  part  of  attorney. 

46.  Mere  naked  mistake  of  law  unattended 
with  any  such  special  circumstances  as  mis- 
apprehension, undue  influence,  or  misplaced 
confidence,  furnishes  no  ground  for  the  inter- 
position of  court  of  equity. — Kenyon  vs.  Welty, 

20  Cal.  637,  641.  81  Am.  Dec.  137. 

46.  Without  other  considerations,  and  de- 
vested of  all  other  circumstances,  is  no  founda- 
tion for  Interposition  of  courts. — Emerson  vs. 
Navarro,  31  Tex.  334,  98  Am.  Dec.  534. 

County  treaanrer — Pnrcbase  from. — See  par. 
66  this  note. 

County  warrants — Fnrcliaae  of. — See  par.  56 
this  note. 

47.  DECEPTION  AS  TO  MATTERS  OF  L.ATV 
affords  no  ground  of  redress  or  relief,  generally 
speaking. — Champion  vs.  Woods,  79  Cal.  17,  20. 
12  Am.  St.  Rep.  126.  21  Pac.  Rep.  634. 

48.  DECREES  IN  OTHER  SUITS  OR  AC- 
TIONS.— Ordinary  rules  as  to  mistakes  of  law 

would  seem  to  apply  where  relief  is  sought  in 
action  from  purchase  made  upon  mistake  of 
law  as  to  effect  of  decree  rendered  In  another 
action,  especially  where  under  special  circum- 
stances, such  as  misrepresentation,  undue  in- 
fluence, or  misplaced  confidence,  has  conduced 
to  mistake. — Goodenow  vs.  Ewer,  16  Cal.  461, 
76  Am.  Dec.  540. 

Decrees  made  In  otber  actions  or  suits. — 
See  pars.  20-22,  68  this  note. 

40.  DEED. — Mistake  as  to  leflral  effect  as  to 
terms  of  deed  will  not  be  relieved  against 
where  there  is  no  averment  that  language  of 
deed  is  not  very  language  which  grantor  in- 
tended to  use. — ^Burt  va  Wilson,  28  Cal.  632, 
637,  87  Am.  Dec.  142. 


Bxeentton 
Foeih-Pald 

note. 


par.  67  this  nota 
statute. — See  par.  68  this 


00.     nVTBUfTIOlf. — ^Relief  not  granted  where 

it  waa  apparent  on  face  of  instrument  that 
party  did  exactly  what  he  intended  to  do. — 
Kopp  va  Gunther,  96  CaL  C8,  74,  80  Pac.  Rep. 
801. 

Gl.  KNOWIiEDGB.— Mlatake  of  law,  such 
as  the  mistake  of  legal  effects  of  instrument, 
contents  of  which  known  to  party,  will  not  be 
relieved  against. — Martin  va  Hamlin,  18  Mich. 
854,  100  Am.  Dec.  181. 

52.  (yonrt  will  not  ffrant  relief  where  con- 
tract is  fairly  entered  into  with  knowledge  of 
facts,  and  mistake  is  merely  one  of  law. — ^Lyon 
va  Richmond,  2  John.  Ch.  (N.  Y.)  61. 

68.     PAYMENTS.— Fees    paid    nnder    statnte 

authorizing  collection  thereof  upon  administra- 
tion of  decedent's  estate,  subsequently  declared 
unconstitutional,  cannot  be  recovered  back  as 
paid  under  mistake  of  law. — Wingerter  va.  San 
Francisco,  134  Cal.  647,  648,  86  Am.  St.  Rep. 
294,  66  Pac.  Rep.  780. 

64.     PAYMENTS.  —  Money    Tolnntarlly    paid 

upon  claim  of  writing,  with  full  knowledge 
of  all  facts,  cannot  be  recovered  back  merely 
because  party  at  time  of  statement  was  igno- 
rant of  or  mistook  law  as  to  his  liability. — San 
Diego  Li.  &  T.  Co.  vs.  La  Presa  School  DisL,  122 
Cal.  98,  100,  54  Pac.  Rep.  528.  See  Brumagim 
va  TiUinghast,  18  Cal.  265,  79  Am.  Dec.  176. 

66.  Money  volnntarlly  paid  on  Illegal  de- 
mand or  misapprehension  of  law  respecting  its 
validity,  not  recoverable. — San  Diego  Li.  A 
T.  Co.  va  La  Presa  School  Dist.,  122  Cal.  98, 
100,  64  Pac  Rep.  628.  See  Jenks  va  Lima 
Township,  17  Ind.  826;  Brooks  va  Berryhill,  20 
Ind.  97,  100. 

8d.  PURCHASE  OF  COUNTY  T^ARRANTS 
FROM  COUNTY  TREASURER  under  statute 
under  which  they  were  not  valid  charge  at 
time,  no  fraud  op  misrepresentation  existing, 
not  relieved  against. — Christy  va  Sullivan,  BO 
Cal.  337,  839,  19  Am.  Rep.  665. 

67.  Relief  will  not  be  granted  against  sale 
under  execution  issued  against  general  prop- 
erty of  debtor  on  ground  of  defect  in  title, 
doctrine  caveat  emptor  applying  in  such  case, 
and  purchaser  takes  risk  and  bids  with  full 
knowledge  that  in  any  event  he  acquires  only 
debtor's  interest — Boggs  va  Hargrave,  16  Cal. 
659,  664,  76  Am.  Dec.  561.  See  Zabriskle  vs. 
Meade,  2  Nev.  285,  289,  90  Am.  Dec.  642. 

68.  SEPARATE  ACTION.— Relief  will  not  be 
granted  where  relief  is  sought  In  one  action 
from  purchase  made  upon  mistake  of  law  as 
to  effect  of  decree  rendered  in  another  action, 
except  under  special  circumstances. — Ooode- 
now  vs.  Ewer,  16  Cal.  461,  470,  76  Am.  Dec. 
540;  Boggs  vs.  Hargrave,  16  Cat.  669,  666,  76 
Am.  Dec.  561.  See  Kenyon  vs.  Welty,  20  Cal. 
687,  641,  81  Am.  Dec.  137;  Heyman  vs.  Lowell, 
28  Cal.  106,  108:  Kreichbaum  vs.  Melton,  49 
Cal.  50,  66;  Aldrlch  vs.  Stephens  49  Cal.  676, 
679;  Brackett  vs.  Banegas,  116  Cal.  278,  284, 
68  Am.  St.  Rep.  164,  48  Pac.  Rep.  90.  N.  Y. 
Kohler  vs.  Kohler,  2  Ed.  Ch.  69;  Requa  vs.  Rea, 
1  Paige  Ch.  389;  Brown  va  Frost,  10  Paige  Ch. 
243.     Fed.    Bank  of  United  States  vs.  Daniel, 


Tit  I,  ch.  III.] 


MVTUAl^    CONSENT— IfBCBSSITY    FOR. 


(1809)        II 1078,  ISM 


V  V.  S.  (12  Pet.)  32,  65,  bk.  9  U  ed.  989. 
Casamajor  vs.  Strode,  1  Sim.  &  &  281,  1  ^Ong. 
Ch.3S2. 

See  pars.  20-22  thia  note. 

Statute — Fee*  paid  uBder* — 8ee  iMir.  68  this 
note. 

iH    8BTIXEMBNT     OF     CliAIM     AGAINST 

coanty  conclusive  on  parties,  thougrh  made  un- 
der mistake  of  law. — Cooley  vs.  Calaveras  Ca« 
121  CaL  482,  486,  63  Pac.  Rep.  1075. 


Terms  sf  deed. — See  par.  49  this  note. 
-See  par.  56  this  note. 

AVBRMBNT  OF  MISTAKB  IN  liAW 
DOBS  NOT  BRING  case  within  extreme  class 
of  mistakes  in  law  from  which  equity  will  re- 
lieve.^Kopp  vs.  Qunther,  96  CaL  68,  74,  80  Paa 
Rep.  801.  See  Ooodenow  vs.  Ewer,  16  Cal.  471, 
76  Am.  Dec.  540;  Kenyon  vs.  Welty,  20  Cal. 
687,  640,  81  Am.  Dec.  137;  Burt  vs.  Wilson,  28 
CaL  682.  638,  87  Am.  Dec.  142. 


§1579.    MI8TAEE  OF  rOEEION  LAWS.    Mistake  of  foreign  laws  is  a  mis- 

take  of  fact.  History:     Enacted  March  21,  1872. 


1.  Court — ^Presumption  as  to  foreign  laws  by. 
2;8w  How  proven. 

Ai  to  pvoof  of  foreign  laws,  see  monosraphlo 
note  by  Ernest  Watts,  26  L.  R.  A.  449-468,  and 
Code  Civ.  Proc  |i  1900,  1901  and  notes. 

1.    Court  vrlll  preoame  laws  of  uotlier  state 

to  be  same  as  those  of  its  own  In  absence  of 
proof  to  contrary;  rule  applies  to  statute  law 
of  state  as  well  as  to  common  law. — Hickman 
▼8.  Alpaugh,  21  Cal.  225,  226.  See  Norrls  vs. 
Harris,  16  Cal.  226,  268,  264;  Hill  vs.  Grlgsby, 
32  Cal.  55,  60;  Brown  vs.  San  Francisco  Gas  L. 
Co.,  58  Cal.  426,  428;  Marsters  vs.  Lash,  61  Cal. 
C82,  624;   Leavenworth   vs.    Brockway,    2    Hill 


(N.    Y.)    201,;    HofTman    vs.    Carow,    22    Wend. 
(N.  Y.)  285,  322. 

3.  Foreign  law%  mrhetlier  written  or  vn- 
wrltteny  are  to  be  proved  as  facts;  only  differ- 
ence being  In  mode  of  proof. — Holman  vs.  King, 
48  Mass.  (7  Met)  884,  888.  See  Haven  vs. 
Foster,  26  Mass.  (9  Pick.)  112,  130,  19  Am.  Dec. 
358;  Millar  vs.  Helnrick.  4  Campb.  165;  Mostyn 
vs.  Fabriffas,  Cowp.  174;  Male  vs.  Roberts,  8 
Esp.  164. 

8.  ForelsTB  atatvtca  constraed  In  same  way 
as  written  or  unwritten  laws,  proved  by  facts. 
— Holman  vs.  Klnsr,  48  Ma8&  (1  Met.)  884, 
888. 


§1580.  nUTUALITT  OF  CONSENT.  Consent  is  not  mutual,  unless  the  parties 
all  agree  upon  the  same  thing  in  the  same  sense.  But  in  certain  cases  defined  by  the 
chapter  on  interpretation,  they  are  to  be  deemed  so  to  agree  without  regard  to  the 

*^  History:     Enacted  March  21,  1872. 


L   In  GeneraL 

1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Acceptance — ^What   constitutes   valid    ac- 

ceptance. 
8.  Same — Voluntary  meeting  of  minds  sine 
qua  non. 

4.  Same— Must  be  to  same  subject-matter. 

5.  Same — Unconditional.' 

6.  Same — Contract  nudum  pactum  wliiout. 

7.  Offer — Necesaity  of  acceptance  of  terms. 

8.  Same^Imposes  no  obligati  )n  without  ac- 

ceptance. 

9.  Same — Binding  as  soon  as  accepted* 
10-12.  Concurrent    promise  —  One   promise   the 

consideration  for  the  other — Mutual  ob- 
ligations. 

13.  Letters — ^Binding  contract  established  by. 

14.  Same — Question  for  court. 

15.  Same — ^When  not  binding. 

10.  Order — Mere  offer  until  acceptance. 

17.  Voluntary    compliance — ^When    new    lia- 
bility imposed  by. 
18-22.  When  not  complete — ^Further  act  neces- 
sary, etc 

U.    Option  Contract— Mutuality. 

23-25.  Nature  of  and  right  to  make. 
26-29.  When  binding. 

30-32.  Same — ^Lease  with  option  to  purchase,  ete. 
33.  When  changed  bj  mutual  eontraet. 

UL    Bemedy — ^Mutuality  of. 

Uf  85.  Contract — When  enforced,  when  unilateral 
at  first. 
36.  Mutuality  of  ronedy— iNeeesslty  of. 


37, 38.  Same — Need  not  exist  at  inception  of  con- 
tract. 
89.  Specific   performance— Necessity  of  con- 
sideration. 

40-43.  Same — When  decreed. 

44-49.  Same — When    not    decreed — Absence    of 
mutuality  and  complete  contract,  etc. 

IV.    Evidence. 

50,  51.  Burden  of  proof — Cast  on  plaintiff. 

52, 53.  Parol  evidence — Admissibility  of — Identi- 
fication— Use  of  language,  figures,  etc. 
54.  Sam. — To    explain   circumstances,   situa- 
tion, etc. 

L     IN  OENERALk 

t»  APPIilBD,  CITED,  CONSTRUBD,  RD- 
FBRRED  TO,  etc.,  in:  Farmers'  Nat  G.  Bank 
vs.  Stover,  60  Cal.  887,  892  (construed  with 
i  2832) :  Farmers  A  Merchants'  Bank  va  De 
Shorb,  187  Cal.  686,  692,  70  Pac.  Rep.  771  (con- 
strued with  I  2832). 

As  to  option  contract,  see  note  84  Am.  St. 
Rep.  24. 

Am  to  rishta  conferred  bjr  a  refusal  of  option, 
see  monogrraphic  note  by  H.  P.  Farnham,  21 
L.  R.  A.  127-188. 


2.  ACCBPTANCn  TO  BID  GOOD  must  be 
such  as  to  preclude  agreement  or  contract 
between  parties,  and  to  do  so  It  must  In  every 
respect  meet  and  correspond  with  offer,  neither 
falling:  within  or  groingr  beyond  terms  proposed, 
but  exactly  meeting:  them  at  points,  and  clos- 
ing with  them  Just  as  they  are  stated. — ^Vas- 
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sault  vs.  Edwards,  48  CaL  458,  465;  Los  An- 
ereles  L  &  L.  Co-op.  Assoc,  vs.  Phillips,  56  Cal. 
539,  546;  Stur^is  vs.  Gallndo,  59  Cal.  28,  81, 
43  Am.  Rep.  239;  Wrlsten  vs.  Bowles,  82  Cal. 
84,  87,  22  Pac.  Rep.  1136;  Mann  vs.  Hi^gins,  88 
Cal.  66,  69,  23  Pac.  Rep.  206;  Loalza  vs.  Superior 
Court,  86  Cal.  11,  SO,  20  Am,  St.  Rep.  197.  sub 
nom.  Loaiza  vs.  Levy,  24  Pac.  Rep.  707,  9  L.  R. 
A.  876;  Yore  vs.  Bankers  &  Merchants'  Mut. 
Lu  Assoc,  88  Cal.  609,  615,  26  Pac.  Rep.  514; 
Smith  vs.  Occidental  &  O.  a  S.  Co.,  99  Cal.  462. 
471,  84  Pac.  Rep.  84;  Talmadsre  vs.  Arrowhead 
R.  Co.,  101  Cal.  367,  871,  85  Pac.  Rep.  1000; 
Niles  vs.  Hancock,  140  Cal.  157,  161,  73  Pac.  Rep. 
840.  See  Cooper  vs.  Pena,  21  Cal.  403;  Breck- 
inridge vs.  Crocker,  78  CaL  629,  21  Pac.  Rep. 
179.  Mass.  Ball  vs.  Newton,  61  Mass.  (7  Cush.) 
699.  Nev.  Morrill  vs.  Tehama  Con.  M.  &  M.  Co., 
10  Nev.  125,  134.  H.  J.  Potts  vs.  Whitehead,  23 
N.  J.  Eq.  (8  C.  B.  Or.)  612,  614.  N.  Y.  Bentley 
vs.  Columbia  Ins.  Co..  17  N.  T.  421,  424;  Losse 
vs.  Morey,  57  Barb.  661.  Fed.  Eliason  vs.  Hen- 
shaw,  17  U.  S.  (4  Wheat.)  225,  bk.  4  L.  ed. 
556;  Rutland  M.  Co.  vs.  Ripley,  77  U.  S.  (10 
Wall.)  339,  bk.  19  L.  ed.  955.  Kmm.  Honeyman 
vs.  Marryatt,  21  Beav.  14,  6  H.  L.  Cas.  112; 
Frost  vs.  Moulton,  21  Beav.  596;  Tawney  vs. 
Crowther,  3  Bro.  Ch.  818;  Stratford  vs.  Bos- 
worth,  2  Ves.  &  B.  841,  23  Rev.  Rep.  229n. 

8.     Free  Toluitarjr  meeting  and  mlnsllnir  or 

acquiescence  of  mind  is  sine  qua  non  in  fillinsr 
contracts. — Brown  vs.  Peck,  2  Wis.  261,  277. 

4.  Must  be  to  same  subject-matter  in  same 
sense. — Harvey  vs.  Duffey,  99  Cal.  401,  405,  33 
Pac.  Rep.  897.  See  Meux  vs.  Hoffue,  91  Cal.  442, 
448,  27  Pac.  Rep.  744. 

8.     Mast  be  ancondltloiuiL — ^Weaver  vs.  Burr, 
81  W.  Va.  736,  775,  8  S.  E.  Rep.  743. 
As  to  effect  of  condition,  see  post  1 1686  note. 

e.  Wltbont  acceptanee  neither  party  Is 
bound,  and  contract  is  mere  nudum  pactum. — 
Johnston  vs.  Fessler,  7  WatU  (Pa.)  48,  50,  82 
Am.  Dec.  738. 

7.  OFFEIR  MUST  BBS  ACCBPTBD  according 
to  its  terms. — Northam  vs.  Gordon,  46  Cal.  582, 
589;  Spinney  vs.  Downing,  108  Cal.  666,  670,  41 
Pac.  Rep.  797.  See  Governor  etc.  vs.  Petch.  28 
Ener.  L.  &  Eq.  470. 

8.  Imposes  no  obligation  until  accepted  up* 
on  terms  upon  which  it  is  made. — Wristen  vs. 
Bowles.  82  Cal.  84,  87,  22  Pac.  Rep.  1136;  Yore 
vs.  Bankers  and  Merchants'  Mut.  L.  Assoc,  88 
Cal.  609,  26  Pac.  Rep.  514;  Four  Oil  Co.  vs. 
United  Oil  Producers.  145  Cal.  623,  625,  79  Pac. 
Rep.  366;  Tllley  vs.  Cook,  108  U.  a  165,  161,  bk. 
26  L.  ed.  874. 

9.  Becomes  binding  contract  as  soon  as  ac* 
cepted. — Gordon  vs.  Darnell,  5  Colo.  802,  306; 
Ide  vs.  Leiser,  10  Mont  6,  14,  24  Am.  St  Rep. 
17,  24   Pac.  Rep.   695. 

10.  CONCURRENT  PROMISES. — ^A^resments 
become  mutual  and  each  is  consideration  for 
other  where  one  party  agrrees  to  pay  money 
and  other  to  convey  land  in  consideration 
thereof,  and  where  one  executes  contract  and 
other  does  not  execute  it.  party  refusing  or 
neglectins  cannot  set  up  same  as  blndingr  con- 
tract— Tewksbury  vs.  O'Connell.  21  Cal.  60,  69. 
See  Townsend  ▼•.  Corning.  28  Wend.  (N.  T.) 
435;  Llvlngrston  vs.   Rogers.   1   Cain's  Cas.    (N. 


Y.)  684;  Emery  vs.  Neighbour,  7  N.  J.  Li.  (2 
Hal.)  142,  145,  11  Am.  Dec.  541. 

11.  Contract  parporting  to  be  made  betfreen 
several  parties,  containing  mutual  obligations, 
of  which  those  of  one  party  are  consideration 
of  others,  must,  to  be  valid,  be  executed  by 
all,  and  cannot  be  enforced  against  one  exe- 
cuting it  by  another  who  fails  to  execute. — 
Morrill  vs.  Tehama  Con.  M.  &  M.  Co.,  10  Nev. 
125,  184.  See  Tewksbury  vs.  O'Connell,  21 
Cal.  60;  Townsend  vs.  Corning.  28  Wend.  (N. 
Y.)   435. 

12.  Wbere  pronUse  of  one  party  is  consid- 
eration for  promise  of  other,  promise  must  be 
concurrent  and  obligratory  upon  both  'at  same 
time. — Morrill  vs.  Tehama  Con.  M.  &  M.  Co., 
10  Nev.  125,  134.  See  Tucker  vs.  Wood.  12  John. 
(N.  Y.)  190,  192,  7  Am.  Dec.  806;  Keep  vs.  Good- 
rich, 12  John.  (N.  Y.)  897. 

13.  COMPLETE,  BINDING  CONTRACT  MAY 
BE  ESTABLISHED  BY  LETTERS,  or  tele- 
grams, or  both,  where  they  clearly  show  offer 
and  acceptance,  and  what  contract  was. — El- 
bert vs.  Los  Angeles  Gas  Co.,  97  Cal.  244,  246, 
82  Pac.  Rep.  9.  See  Breckinridge  vs.  Crocker, 
78  Cal.  629.  534,  21  Pac.  Rep.  179;  Brewer  vs. 
Horst  &  Lachmund  Co.,  127  Cal.  643,  647,  60  Pac 
Rep.  418,  50  L.  R.  A.  240;  Ryan  vs.  United 
States,  136  U.  a  68,  bk.  34  U  ed.  447,  10  Sup.  Ct. 
Rep.  913. 

14.  Question  whether  letters  passing  be- 
tween parties  constitute  agreement  is  for 
court. — Wristen  vs.  Bowles,  82  Cal.  84,  87,  22 
Pac.  Rep.  1136.  See  Luckhart  vs.  Ogden.  30 
CaL  547;  Niles  vs.  Hancock,  140  Cal.  157.  16S» 
73  Pac  Rep.  840. 

See  post  S1583  note  par.  2. 

16.  Parties  not  bonnd  by  correspondence  be- 
tween them  when  same  shows  that  there  is  no 
intention  that  party  should  be  bound  by  con- 
tract until  written  one  expressing  all  terras 
of  agreement  should  be  executed. — Pacific  R. 
M.  Co.  vs.  Riverside  &  A.  R.  Co.,  90  Cal.  627,  682, 
27  Pac.  Rep.  525.  See  Wristen  vs.  Bowles,  81 
CaL  84,  22  Pac.  Rep.  1136. 

le.     Order  Is  merely  oiler  or  proposal  to  buy 

and  is  revocable  at  any  time  before  accept- 
ance, and  if  there  is  no  acceptance  before  it  is 
revoked,  there  Is  no  contract. — Harvey  vs.  Duf- 
fey, 99  CaL  401,  406,  83  Pac  Rep.  897. 

17.  VOLUNTARY  COMPLIANCE  by  one  not 

previously  assenting  does  not  render  other 
liable. — Spinney  vs.  Downing,  108  Cal.  666.  670. 
41  Pac.  Rep.  797.  See  Northam  vs.  Gordon,  46 
Cal.  582.  Mass.  Ball  vs.  Newton,  61  Mass.  (7 
Cush.)  699.  Not.  Morrill  vs.  Tehama  Con.  M.* 
&  M.  Co.,  10  Nev.  125,  134.  Pa.  Johnston  vs. 
Fessler,  7  Watts  48,  82  Am.  Dec  738. 

Ig.     WHEN    NOT    COMPLETE.— Contract    is 

not  complete  where  further  act  of  discretion, 
judgment,  or  assent  is  necessary. — Rankin  vs. 
Newman,  114  Cal.  685,  660,  46  Pac.  Rep.  742,  sub 
nom.  Philbrook  vs.  Newman,  84  Li.  R.  A.  265. 

10.     Until    reduced    to    writing,    and    signed^ 

where  parties  entering  into  agreement  under- 
stand that  it  is  to  be  so  reduced  to  writing, 
and  that  if  it  is  already  written  it  is  to  be 
signed  before  it  is  acted  upon  or  given  effect 
to. — Morrill  vs.  Tehama  Con.  M.  &  M.  Co., 
10  Nev.  126,  184.     See  La.   Fisk  ts.  Levine,  16 
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U.  Ann.  29.  Mich.  Crane  ys.  Partland,  9  Mich. 
411  V,  r.  Townsend  vs.  Hubbard.  4  Hill  351. 
Wis.  Dodge  vs.  Hopkins,  14  Wis.  680.  Bns* 
Bo7d  Ts.  Htnd,  S6  Snff.  U  &  Eq.  566. 

ail    Wfecre  tbcvtt  is  mlsmdemtandlas  as  to 

iauM  of  contract.  Invalidates  same,  and  nei- 
ther party  Is  liable  at  law  or  in  equity. — Meuz 
vs.  Hogue.  91  Gal.  442,  448.  27  Pac.  Rep.  744. 
Se«  Breckinridge  vs.  Crocker,  78  Cal.  529,  21 
Pac  Rep.  179. 


21.  Wkea    there    is    mBdemtaBdlns    by    one 

fartj  on  order  of  goods  that  they  were  to  be 
especially  manufactured  at  named  prices,  while 
understanding  of  other  party  was  that  they 
were  goods  referred  to  in  catalogue  and  were 
in  stock,  shows  no  meeting  of  minds,  and 
therefore  no  contract. — Harvey  vs.  Duffey,  99 
CaL  401,  406,  83  Pac  Rep.  897. 

22.  RECOVBRT  CANNOT  BB  HAB  ON  CON- 
TRACT where  claim  set  forth  and  proved  was 
to  deliver  at  reasonable  market  rates,  but  con- 
tract express  one  to  deliver  at  special  price 
specifically  named. — Buell  vs.  Brown,  181  Cal. 
1S8.  162,  63  Pac.  Rep.  167.  See  Wilson  vs.  Nu- 
gent. 126  CaL  280,  288,  67  Pac.  Rep.  1008. 

XL    OPTION  CONTRACT— MUTUALITY. 

28.  OPTION  CONTRACT* — Option  is  mere 
continuing  proposal  which  party  making  has 
right  to  withdraw  before  acceptance  communi- 
cated.— Brown  vs.  San  Francisco  Sav.  Union, 
1S4  Cal.  448,  462.  66  Pac.  Rep.  692.  See  Wristen 
vs.  Bowles,  82  Cal.  84,  22  Pac.  Rep.  1136.  Colo. 
Gordon  vs.  Darnell,  6  Colo.  302.  Ky.  Litz  vs. 
Gooaling,  98  Ky.  186,  19  S.  W.  Rep.  627,  21  L. 
R.  A.  127.  Md.  Coleman  vs.  Applegarth,  68  Md. 
31.  6  Am.  St.  Rep.  417,  11  AtL  Rep.  284.  Mawk 
BoBton  &  M.  R.  vs.  Bartlett,  67  Mass.  (3  Cush.) 
224.  Moat.  Ide  vs.  Leiser,  10  Mont.  6,  24  Am. 
St  Rep.  17,  24  Pac.  Rep.  696.  S.  C.  Connor  vs. 
Rennecker,  26  8.  C.  614. 

24.  Party  may  agree  to  sell  property  upon 
condition  that  another  will  consent  to  buy,  as 
well  as  upon  any  other  condition,  or  absolutely, 
and  agrreement  Is  not  less  contract  because  it 
merely  provides  for,  or  in  advance  of  another 
contract,  as  if  it  were,  incorporated  in  ulti- 
mate contract. — ^De  Rutte  vs.  Muldrow,  16  Cal. 
505,  513. 

25.  Party  may  as  well  bind  himself  to  make 
contract  as  to  bind  himself  by  contract. — De 
Rutte  vs.  Muldrow.  16  Cal.  606,  613. 

Mi  TITHBN  BINDING, — Option  contmet  upon 
sufficient  consideration  binding. — La  Rue  vs. 
Groezinger,  84  Cal.  281,  289,  18  AnL  St.  Rep. 
171,  24  Pac  Rep.  42. 

27.  Option  contract  accepted  while  outstand- 
iBg  gives  option;  not  given  upon  consideration, 
▼itality.^Ide  vs.  Leiser.  10  Mont  6,  14,  24  Am. 
St  Rep.  17,  24  Pao.  Rep.  696. 

28.  Acceptance  must  be  exercised  within 
time  mentioned  In  offer. — ^Vassault  vs.  Ed- 
wards, 43  Cal  468.  See  Abbott  vs.  '76  U  & 
W.  Co.  (Cal.  May  81,  1898),  68  Pac.  Rep.  446; 
Carter  vs.  Phillips.  144  Mass.  100,  10  N.  S3. 
Rep.  600;  Potts  vs.  Whitehead,  20  N.  J.  Eq.  (6 
C.  B.  Qr.)  66. 

29.  Does  not  bind  party  to  purchase,  but 
upon  good  consideration  lessor  binds  himselt 
(0  sell   upon    certain    terms   lessee    wishes    to 


buy,  but  upon  lessee's  acceptance  same  Hh- 
comes  valid  agreement. — De  Rutte  vs.  Mul- 
drow, 16  Cal.  605,  613. 

80.  OptloB  to  purchase  contained  In  agree- 
ment entered  Into  between  adjoining  owners 
that  if  fence,  erected  to  divide  respective  prop- 
erties, is  not  on  division  line,  party  whose  land 
is  increased  in  area  shall  have  option  of  pur- 
chasing at  stated  value,  enforceable. — Calan- 
chini  vs.  Branstetter,  84  Cal.  249,  254,  24  Pac. 
Rep.  149. 

81.  OptlOB   to   pvrehase   contained  In   lease, 

and  covenant  to  sell  at  certain  amount,  en- 
forceable, although  not  mutual  agreement. — 
Bacon  vs.  Kentucky  C.  R.  Co.,  96  Ky.  373.  880. 
26  a  W.  Rep.  747.  See  Laffan  vs.  Naglee,  9 
Cal.  662,  70  Am.  Dec.  678;  De  Rutte  vs.  Mul- 
drow, 16  CaL  605,  618;  Hall  vs.  Center,  40  Cal. 
63.  lU.  Hayes  vs.  O'Brien,  149  IlL  403,  411,  37 
N.  B.  Rep.  73.  Nev.  Schroeder  vs.  Gemelnder. 
10  Nev.  356.  366.  Oreg.  Johnston  vs.  Wads- 
worth,  24  Greg.  494,  601,  84  Pac.  Rep.  18;  Clarno 
vs.  Grayson,  30  Greg.  Ill,  120,  46  Pac.  Rep.  426. 
Tex.  Menjfer  vs.  Ward,  87  Tex.  622,  626,  80  S. 
W.  Rep.  868. 

82.  Runs  with  land  so  that  assignee  of  les- 
see may  take  advantage  of  it. — Laffan  vs. 
Naglee,  9  Cal.  662,  70  Am.  Dec.  678. 

S3,  WHEN  CHANGED.— Taking  and  retain- 
ing possession  may  change  option  to  mutual 
contract  executed  in  part  of  which  specific  per- 
formance will  be  decrees. — Byers  vs.  Denver  C. 
R.  Co.,  13  Colo.  652.  666,  22  Pac.  Rep.  951.  See 
Vassault  vs.  Edwards,  43  CaL  468;  Frue  vs. 
Houghton,  6  Colo.  818. 

III.     REMEDY— -MUTUALITY  GP. 

84.  CONTRACT  OR  MERE  OFFER,  UNI- 
L.ATEUEIAL  AT  FIRST,  may  be  enforced  when 
mutuality  is  secured  by  executed  consideration. 
—Spires  vs.  Urbahn,  124  CaL  110,  111,  66  Pac. 
Rep.  794.  See  Thurber  vs.  Moves.  119  CaL  35,. 
60  Pac.  Rep.  1063,  61  Id.  686;  Sayward  vs. 
Houghton,  119  CaL  646,  61  Pac.  Rep.  863.  62  Id. 
44;  Blakeman  vs.  Miller,  136  CaL  138,  142,  89 
Am.  St.  Rep.  120.  68  Pac.  Rep.  687. 

85.  ELEMEBTT  OF  MUTUALITY  WHICH 
MAY  BE  LACKING  at  time  that  contract  wa» 
entered  into,  as,  for  instance,  option  contract, 
may  be  supplied  upon  offer  of  performance  be- 
ing made,  as  thereby  remedy  to  enforce  it  be- 
comes clearly  mutual. — Sayward  vs.  Houghton. 
119  CaL  646.  648,  61  Pac.  Rep.  868,  62  Id.  44. 

88.  REMEDY  MUST  BE  MUTUAL,  as  well  aa 
obligation,  and  if  contract  is  such  that  it  can- 
not be  specifically  enforced  as  against  one 
party,  equity  will  not  enforce  it  as  against 
other. — ^King  vs.  Gildersleeve,  79  Cal.  604.  509. 
21  Pac  Rep.  961.  See  Cooper  vs.  Pena,  21  Cal. 
404,  409;  Vassault  vs.  Edwards.  43  CaL  468.  465; 
Ballard  vs.  Carr.  48  CaL  74,  79;  Howai-a  vs. 
Throckmorton,  48  CaL  482.  489.  Colo.  Gordon 
vs.  Darnell,  6  Colo.  802,  306.  lU.  Esmay  vs. 
Gorton,  18  IlL  483;  Perkins  vs.  Hadsell.  60  111. 
216;  Estes  vs.  Furlong,  69  IlL  298,  800.  Mass. 
Boston  &  Me.  R.  Co.  vs.  Bartlett.  67  Mass.  (3 
Cush.)  224.  Fa.  Corson  vs.  Mulvany,  49  Pa.  St. 
88,  88  Am.  Dec.  486.  Fed.  Eliason  vs.  Henshaw 
17  U.  S.  (4  Wheat)  226,  226,  bk.  4  L.  ed.  666; 
Carr  vs.  DuvaL  89  U.  S.  (14  Pet.)  77,  bk.  10  L. 
ed.  361.     Eng.  Routledge  vs.  Grant.  4  Bing.  653. 
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16  Engr.  C.  L.  99,  29  Rev.  Rep.  672;  Cooke  va 
Oxley,  8  Durn.  &  R  (3  T.  R.)  658,  1  Rev.  Rep. 
783;  Stevenson  vs.  McLean,  11  L.  J.  Q.  B.  229. 

87.  RUL.S:  REaUIRING  MUTUALITY  OF 
RBMBDY  does  not  require  that  such  mutuality 
shall  exist  m  all  cases  at  Inception  of  transac- 
tion.— Thurber  vs.  Moves,  119  Cal.  36,  37,  60 
Pac.  Rep.  1063,  61  Id.  636.  See  Hall  vs.  Center, 
40  Cal.  63.  67. 

38.  Where  such  want  of  mutuality  has  been 
removed  at  time  action  is  brought. — Thurber 
vs.  Moves.  119  Cal.  36,  37,  60  Pac.  Rep.  1063,  61 
Id.  536;  Say  ward  vs.  Houghton,  119  Cal.  646, 
548.  51  Pac.  Rep.  868,  52  Id.  44;  Spires  vs. 
Urbahn,  124  Cal.  110,  111,  66  Pac.  Rep.  794. 
See  Cooper  vs.  Pena,  21  Cal.  408,  404;  Vassault 
vs.  Edwards,  43  Cal.  458;  Wilks  vs.  Oeorffia 
Pac.  R.  Co.,  79  Ala.  180;  Richards  vs.  Green,  28 
N.  J.  Eq.  (8  C.  E.  Or.)  636,  637;  WoodruflC  vs. 
Woodrutr,  44  N.  J.  Eq.  (17  Stew.)  849,  16  AtL 
Rep.  4. 

88.  SPECIFIC  PERFORMANCE.  —  Adequate 
consideration  necessary  to  specific  performance 
of  contract. — Morrill  vs.  Everson,  77  CaL  114, 
115,  19  Pac.  Rep.  190. 

40.  Decreed  altbonsli  contract  Is  not  mutiialy 

as  where  it  is  contract  of  sale  at  option  of 
vendee  upon  election  and  notice,  where  vendor 
refuses  to  accept  purchase  money,  such  refusal 
not  destroying  mutuality.  —  Calanchini  vs. 
Branstetter,  84  Cal.  249,  254,  24  Pac.  Rep.  149. 
See  Moore  vs.  Tuohy,  142  Cal.  842,  349,  76  Pac. 
Rep.  896. 

41.  Decreed  even  in  absence  of  mutuality.— 
Ballard  vs.  Carr,  48  Cal.  74,  80. 

42.  Decreed  where  party  seeking:  has  fully 
complied  with  terms  of  contract. — Lattin  vs. 
Hazzard,  91  Cal.  87,  90,  27  Pac.  Rep.  515. 

43.  Decreed  where  there  is  covenant  on  one 
side  but  no  mutuality  on  other. — Bacon  vs. 
Kentucky  C.  R.  Co.,  96  Ky.  373,  880,  25  a  W. 
Rep.  747. 

44.  ^TIBN  NOT  DECREED. — Remedy  must 
be  mutual,  otherwise  specific  performance  will 
not  be  decreed. — Lattin  vs.  Hazzard,  91  Cal.  87, 
90,  27  Pac.  Rep.  515;  Thurber  vs.  Moves,  119  Cal. 
86,  87,  60  Pac  Rep.  1063.  61  Id.  686. 

46.  Such  mutuality  must  exist  at  time  con- 
tract is  made,  but  rule  is  subject  to  exceptions. 
— Claypool  vs.  Board  of  School  Com.,  132  Ind. 
261,  271,  31  N.  E.  Rep.  666. 

46.  Unless  any  contract  is  complete  and  cer- 
tain, and  rule  applies  as  well  to  parties  bm 
to  price,  subject-matter,  etc. — Meux  vs.  Hogrue, 
91  Cal.  442,  448.  27  Pac.  Rep.  744.  See  Breckin- 
ridge vs.  Crocker,  78  Cal.  629,  21  Pac  Rep.  179. 


47.  Unless  contract  is  fair  and  Just,  equal  In 
all  its  parts,  and  founded  upon  adequate  con- 
sideration.—Sturerls  vs.  Galindo,  69  Cal.  28,  31, 
48  Am.  Rep.   239. 

48.  Where  instrument,  althousrh  signed  by 
both  parties,  cannot  be  specifically  performed 
as  to  the  other. — Banbury  vs.  Arnold,  91  Cal. 
606^608,  27  Pac.  Rep.  984. 

49.  Equity  will  not  specifically  enforce  per- 
formance of  contract  where,  from  its  terms, 
right  does  not  arise  in  favor  of  each  party 
against  other,  and  where  parties  are  not  en- 
titled to  equitable  remedy  against  each  other, 
unless  quality  originally  lacking  is  subse- 
quently applied. — Say  ward  vs.  Houghton,  119 
Cal.  646,  648,  61  Pac  Rep.  863,  62  Id.  44.  See 
Richards  vs.  Green,  23  N.  J.  Eq.  (S  C  E.  Gr.) 
636. 

IV.     EVIDENCE. 

80.     BURDEN    OF    PROOF    ON    rULINTTFW 

to  prove  contract. — ^Niles  vs.  Hancock,  140  CaL 
167.  161,  78  Pac.  Rep.  840. 

61.  Burden  of  proof  of  acceptance  of  pro- 
posal rests  upon  party  claiming  acceptance. — 
Weaver  vs.  Burr,  81  W.  Va.  736,  776,  8  S.  BL 
Rep.  748. 

S2.  PAROL  EVIDENCE  IS  ADSIISSIBLB  for 
purpose  of  identifying  property  mentioned  In 
contract. — California  Title  Ins.  &  T.  Co.  vs. 
Pauly,  111  Cal.  122,  128,  43  Pac  Rep.  686.  See 
Hancock  vs.  Watson,  18  CaL  187;  Began  vs. 
O'Reilly,  82  Cal.  11;  Marriner  vs.  Dennison,  78 
Cal.  202.  20  Pac.  Rep.  386;  Towle  va.  Carmelo. 
99  Cal.  397.  33  Pac.  Rep.  1126;  Gray  vs.  Smith, 
76  Fed.  Rep.  525,  633. 

68.  Admissible  to  show  in  what  sense 
figures  or  abbreviations  are  used  and  mean- 
ing may  be  understood  as  it  was  between 
parties. — Brewer  vs.  Horst,  127  Cal.  648,  646, 
60  Pac.  Rep.  418,  50  L.  R.  A.  240.  See  Calla- 
han vs.  Stanley,  57  Cal.  476;  Mann  vs.  Hig- 
gins,  83  Cal.  66,  23  Pac  Rep.  206;  Berry  vs. 
Kowalsky,  96  Cal.  184,  29  Am.  St.  Rep.  101,  SO 
Pac.  Rep.  202. 

64.  Parol  evidence  admissible  to  fsrplaln 
surrounding  circumstances,  situation,  and  rela- 
tion of  parties,  at  and  immediately  before  exe- 
cution of  contract,  in  order  to  connect  descrip- 
tion with  only  thing  intended  and  thereby 
identify  subject-matter  and  to  explain  terms 
and  phrases  In  their  local  or  special  sense. — 
Brewer  vs.  Horst.  127  Cal.  643.  646,  60  Pac 
Rep.  418,  60  L.  R.  A.  240.  See  Preble  vs.  Abra- 
hams. 88  Cal.  246,  22  Am.  St.  Rep.  801,  86  Pac 
Rep.  99;  Towle  vs.  Carmelo  Li.  &  C  Co.,  99  CaL 
397,  88  Pac  Rep.  1126. 


§1581.  OOMKUNIOATION  OF  CONSENT.  Consent  can  be  commnnicated 
with  effect,  only  by  some  act  or  omission  of  the  party  contracting,  by  which  he 
intends  to  communicate  it,  or  which  necessarily  tends  to  such  communication. 

History:     Enacted  March  21,  1872. 


1.  Necessitj  of  communication  of  consent. 

2.  Meeting    of    minds — ^When    must    take 

place. 
8-6.  How  communicated — Act,  word,  etc. 
7.  Same— Agreement  in  wilting  signed  bj 
one,  acted  on  by  both. 
8,9.  Same — Compliance  with  tenna. 
10.  Same — Entiy  on  booki. 


11.  Same — yM  of  hammer,  ete. 
12, 13.  Same — Notice— Proposal   l^  eorrespoiid- 
onctt. 

14.  Same — Payment  of  deposit. 

15.  Same — ^Understanding  of  agent  eommimi- 

cated  to  parties. 
16-18.  When    not    sufficiently    communicated^ 
Mental  resolution,  etc 


TltI«ch.IU.] 
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L  HBCESSITT  OF  COMMUNICATION— 
COHSENT  OP  PARTY  MAKING  orisrinal  con- 
tract must  be  manifested  and  communicated 
by  one  party  to  the  other  before  there  can  be 
mj  contract. — Niles  vs.  Hancock,  140  Cal.  157, 
161,  73  Pac.  Rep.  840;  Leszynsky  vs.  Meyer  (Cal. 
Jane  30.  1898),  53  Pac.  Rep.  703;  NevUls  vs. 
Moore  Mln.  Co.,  135  Cal.  561,  563,  67  Pac.  Rep. 
1054.  See  Loalza  vs.  Superior  Court,  85  Cal. 
11,  30.  20  Am.  St.  Rep.  197,  sub  nom.  Loalza 
YS.  Levy,  24  Pac.  Rep.  707,  9  L.  R.  A.  876; 
Trounstine  vs.  Sellers,  85  Kan.  447,  11  Pac. 
Rep.  441;  White  vs.  Corlles,  46  N.  Y.  467;  Fied- 
ler va.  Tucker,  13  How.  Pr.  (N.  Y.)  9. 

2.  MEUSTINO  OF  MINDS. — ^The  affsreffatlo 
■eatiwn  ncceMiary  to  constitution  of  every 
contract  must  take  place  eo  instant!  with  do- 
ing of  any  overt  act  intended  to  siirnify  to 
other  party  acceptance  of  proposition,  without 
regard  to  when  that  act  comes  to  knowledgre 
of  other  party;  everythingr  else  must  be  ques- 
tion of  performance  or  of  bindinsr  force  of  con- 
tract by  matters  subsequent. — Hallock  vs. 
Commercial  Ins.  Co.,  26  N.  J.  Li.  (2  Dutch.)  268, 
281. 

3.  CONSENT  — HOTV^  COMMUNICATED.— 
C»ttB«Bt  coil  be  cominnnlcnted  'vrlth  effect  only 

by  some  act  or  omission  of  party  contractingr, 
bj  which  he  intends  to  communicate  it,  or 
which  necessarily  tends  to  such  communica- 
tion.—Niles  vs.  Hancock,  140  Cal.  157.  162.  73 
Pac  Rep.  840;  Leszynsky  vs.  Meyer  (Cal.  June 
3».  1898).  53  Pac.  Rep.  703,  704. 
See  post  91582  and  note. 

4.  By  act  that  binds  party  acceptinsr. 
—Lungstrass  vs.  German  Ins.  Co.,  48  Mo.  201, 
304,  8  Am.  Rep.  100. 

5.  By  word  or  act;  otherwise  there  is  no 
mutuality. — Wiard  vs.  Brown.  69  Cal.  194,  196. 

t.  By  any  appropriate  aet  which  accepts 
terms,  and  that  were  intended  to  be  accepted 
so  as  to  bind  acceptor.  Just  as  clearly  evi- 
dences concurrence  of  the  parties  (brlngringr  of 
minds  to^rether),  as  formal  letter  of  accept- 
ance.— ^I^ungrstrass  vs.  German  Ins.  Co.,  48  Mo. 
201.  205,  8  Am.  Rep.  100. 

7.  By  agreement  In  mrrltln^  signed  and  de- 
livered by  one  party  to  other,  and  accepted  and 
acted  upon  by  both  parties. — Blooni  vs.  Haz- 
zard,  104  Cal.  310,  S12»  37  Pac.  Rep.  1037.  See 
Reedy  vs.  Smith.  42  Cal.  246. 

8.  By  compliance  with  tcrma  of  proposition, 
la  most  sicrnificant  form  of  acceptance,  espe- 
cially where  notice  of  acceptance  Is  not 
required. — Patton  vs.  Hassinser,  69  Pa.  St.  811. 
814. 

t.  By  doeiuaent  la  vrrltlns  elirned  by  con- 
stable agreeing:  to  make  levy  under  attached 
execution  upon  certain  terms  and  conditions, 
and  accepted  and  acted  upon  by  both  parties. — 
Bloom  vs.  Hazzard,  104  Cal.  810.  312.  87  Pac 
Re]».  1037.    See  Reedy  vs.  Smith.  42  Cal.  246. 

lii    By  entry   made  la   book*  of  laanrance 


company  by  agent  of  company  of  payment  of 
premium  on  lire  insurance  policy  Just  received 
by  him  from  company,  is  sufficient  acceptance 
of  contract  of  insurance  so  as  to  charge  com- 
pany with  loss  by  fire  occasioned  next  day. 
although  letter  of  acceptance  not  forwarded. — 
Lungstrass  vs.  German  Ins.  Co..  48  Mo.  201. 
206.  8  Am.  Rep.  100. 

11.  By  fall  of  bammery  by  words  spoken,  by 
letter,  by  telegram,  by  remitting  article  sent 
for,  by  mutual  signing  or  by  delivery  of  paper, 
and  delivery  may  be  by  any  act  intended  to 
signify  that  instrument  shall  have  present 
vitality. — Hallock  vs.  Commercial  Ins.  Co.,  26 
N.  J.  L.  (2  Dutch.)  268.  281. 

Letter. — See  ante  §1680  note  par.  18  et  seq.; 
also  par.  18  this  note. 

12.  BY  NOTICSS. — ^Mode  of  accepting  pro- 
poaal  made  by  correapondeniM  is  usually  by 
notice  of  acceptance,  and  contract  is  complete 
when  acceptance  is  forwarded  without  refer- 
ence to  time  of  its  reception. — Lungstrass  vs. 
German  Ins.  Co..  48  Mo.  201.  204.  8  Am.  Rep. 
100.  See  Ind.  Kentucky  Mut.  Ins.  Co.  vs. 
Jenks,  6  Ind.  96.  N.  J.  Hallock  vs.  Commercial 
Ins.  Co..  26  N.  J.  L.  (2  Dut<^h.)  268,  280.  Fed. 
Tayloe  vs.  Merchants'  F.  Ins.  Co.,  50  U.  &  (9 
How.)  890.  bk.  13  L.  ed.  187. 

18.  Notice  not  only  evidence  of  acceptance. 
— Lungstrass  vs.  German  Ins.  Co.,  48  Mo.  201, 
204.  8  Am.  Rep.  100. 

14.  Payment  of  depoalt  may  be  sufficient  ac- 
ceptance of  contract  for  sale  and  purchase  of 
real  estate  contained  in  receipt  for  deposit  on 
account  and  setting  forth  terms  and  particulars 
of  sale  signed  by  vendor. — Benson  vs.  Shotwell. 
87  Cal.  49,  54,  26  Pac.  Rep.  249.  See  Fabian  vs. 
Callahan,  66  Cal.  169. 

Telegram. — See  ante  1 1680  note  par.   13. 

15.  Understanding  of  agent  of  buyer  and 
seller  communicated  by  him  to  one  party  and 
acceded  to  or  not  objected  to  by  the  other  will 
bind  both. — Fiedler  vs.  Tucker,  13  How.  Pr. 
(N.  Y.)   9. 

le.  WHEN  NOT  SUFFICIENTLY  COMMUNI- 
CATKD. — Mental     resolution     whlcb     can      be 

changed  Is  not  sufficient  acceptance,  as  both 
parties  must  be  bound  or  neither  will  be. — 
Lungstrass  vs.  German  Ins.  Co..  48  Mo.  201.  204, 
8  Am.  Rep.  100. 

17.  Contract  not  made  where  assent  which 
should  be  communicated  mutually  between 
parties  themselves  is  manifested  to  strangers. 
— ^Leszynsky  vs.  Meyer  (Cal.  June  30.  1898),  53 
Pac.  Rep.  708.  See  Trounstine  vs.  Sellers,  36 
Kan.  447.  11  Pac  Rep.  441;  White  vs.  Corlles. 
46  N.  Y.  467. 

18.  Consent  not  ahowa  by  eonlldentlnl  letter 
written  by  defendant  to  his  own  agent  and 
not  intended  to  be  communicated  to  plaintiff, 
contents  whereof  were  not  communicated  until 
trial. — Niles  vs.  Hancock,  140  CaL  157.  162,  78 
Pac.  Rep.  840. 


§  1582.    MODE  OF  COMMXTNICATINO  ACCEPTANCE  OF  PROPOSAL.    If  a 

proposal  prescribes  any  conditions  concerning  the  communication  of  its  accept- 
ance, the  proposer  is  not  bound  unless  they  are  conformed  ta;  but  in  other  cases 
any  reasonable  and  usual  mode  may  be  adopted. 

History:     Enacted  March  21,  1872. 
C.  C— 88 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  with  reference  to  requirements. 
S-5.  Conditions  attached  to  communication — Ne- 
cessity of  compliance  with. 

0.  Same — Presumption  against  other  mode  of 

acceptance. 

7.  Part  performance — ^Effect  of. 

8.  Position  of  parties — How  affected  bj  change 

working  fraud  in  refusal  of  performance. 

9.  Registration — Offer  calling  for. 

10.  Refusal  of  agent  to  put  contract  in  writing 
— Effect  of. 

1.  APPIilBD,  CITED,  CONSTRVSSD,  RB- 
PBRRISD  TO,  etc.,  in:  Frink  vs.  Los  Anseles, 
116  Cal.  512,  616»  47  Pac.  Rep.  260  (construed 
and  applied  with  other  sections);  Paciflc  Pine 
U  Co.  vs.  Western  Union  Tel.  Co.,  128  Cal.  428, 
481,  66  Pac.  Rep.  108  (construed  and  applied 
with  other  sections). 

Am  to  condltloBal  eze«ation  of  oontract  un- 
der parol  airreemeiit  that  it  ahail  not  tako 
effect  «ntU  otbera  haTe  •Isned  It,  see  mono- 
graphic note  by  F.  H.  Bowlby,  46  U  R.  A.  881- 
848. 

Am  to  neeeaalty  of  aceeptantw  belnff  vneondl- 
tlonal,  see  note  82  Am.  Rep.  51. 

Am  to  when  Immaterial  addition  to  accept- 
nnoe  does  not  aTold  It,  see  note  82  Am.  Rep.  61, 
62. 

1,  CONSTRVBD  AS  RB<liriRING  CONSTIT- 
URNTS  OP  VALiID  CONTRACT  to  be  entered 
into  by  municipalities  in  addition  to  formali- 
ties required  under  charter  and  special  laws. 
— TS'riek  vs.  City  of  Los  Angeles,  116  Cal.  612, 
618,  616,  47  Pac.  Rep.  260. 

S.  COBTDITIOIf  S  ATTACHED  TO  COMMUNI- 
CATIONS.— Aaaeat  to  terma  mnat  be  evidenced 
In  manner  agreed  upon  where  part  of  under- 
taking between  parties  is  that  terms  of  con- 
tract are  to  be  reduced  to  wrltingr  by  parties* 
or  there  is  no  binding  or  complete  contract. — 
Spinney  vs.  Downingr,  108  Cal.  666.  668.  41  Pao. 
Rep.  797.  See  Puller  vs.  Reed,  88  Cal.  99.  Nev, 
Morrill  vs.  Tehama  Con.  M.  &  M.  Co.,  10  Nev. 
126.  Pa.  Johnston  vs.  Fessler,  7  Watts  48,  32 
Am.  Dec.  738.  Ted.  Ambler  vs.  Whipple,  87  U. 
&  (20  Wall.)  646.  bk.  22  L.  ed.  403.  Kng.  Gov- 
ernor etc.  vs.  Petch,  28  Engr.  U  &  Eq.  470. 

4.  Mere  voluntary  compliance  with  its  con- 
ditions by  one  who  has  not  previously  assented 
to  it.  does  not  render  other  liable. — Spinney 
vs.  Downing,  108  Cal.  666,  670,  41  Pac.  Rep.  797. 
See  Morrill  vs.  Tehama  Con.  M.  &  M.  Co., 
10  Nev.  126;  Johnston  vs.  Fessler,  7  Watts  (Pa.) 
48,  88  Am.  Dec  738. 


6.  Although  other  party  does  work  under 
contract,  mere  verbal  agreement  as  to  terms 
not  constituting  contract. — Morrill  vs.  Tehama 
Con.  M.  &  M.  Co.,  10  Nev.  126. 

6.  Acceptance  In  any  other  mode  will  not  be 
presumed,  where  parties  to  proposed  contract 
have  themselves  fixed  manner  in  which  their 
assent  is  to  be  manifested,  even  though  con- 
tract itself  may  have  been  fully  executed  on 
part  of  defendant,  where  plaintiff  has  not  as- 
sented to  terms  in  manner  specified. — Spinney 
vs.  Downing,  108  Cal.  666,  669,  41  Pac.  Rep.  797. 
See  Morrill  vs.  Tehama  Con.  M.  &  M.  Co.,  10 
Nev.  126. 

7.  PART  PBRFORMANCB.— Mere  fact  that 
there  has  been  perfonunnccy  or  partial  per- 
formance, of  contract  on  behalf  of  person 
against  whom  it  Is  sought  to  enforce  it,  doe? 
not  render  him  liable  thereon,  where  his  assent 
to  contract  has  not  been  given  in  manner  spec- 
ifled  according  to  intention  of  the  parties. — 
Spinney  vs.  Downing,  108  Cat  666,  669,  41  Pac 
Rep.  797. 

See  par.  6  this  note. 

8.  Where  nothing  has  been  done  pvravant 
to  agreement,  and  for  that  reason  there  may 
not  be  such  agreement  as  equity  would  en- 
force, yet  where  party  seeking  relief  has  sub- 
sequently, with  knowledge  and  express  or  tacit 
consent  of  other,  placed  himself  in  such  posi- 
tion that  it  would  be  fraud  for  that  other  to 
refuse  to  perform,  equity  will  relieve  and  de- 
cree specific  performance  of  contract. — ^Thurber 
vs.  Meves,  119  Cal.  36,  87,  60  Pac.  Rep.  1063.  61 
Id.  286.  See  Ballard  vs.  Carr,  48  Cal.  74;  How- 
ard vs.  Throckmorton,  48  Cal.  482,  489;  Law- 
rence vs.  Buttler,  1  Choales  &  L.  13. 


9.  REGISTRATION.— Offer  made  by  execa- 
tlve  committee  of  organization  to  render  their 
services  in  behalf  only  of  property  registered 
upon  their  books  and  subscribed,  is  not  ac- 
cepted until  property  Is  registered  and  sub- 
scription made  in  manner  provided,  and  merely 
amounts  to  offer. — Northam  vs.  Gordon,  46  Cal. 
682,  688. 

10.  REFUSAIj. — Agreement  by  parties  for 
pnrchaac  and  aale  of  land,  and  division  of 
profits  upon  which  parties  act,  is  binding  upon 
both  parties,  and  not  invalidated  by  reason  that 
agent  of  one  party  refused  to  have  contract 
put  into  writing,  where  it  was  not  one  of  terms 
of  contract  that  it  should  be  so  reduced  to 
writing  and  signed. — Bates  vs.  Coronado  Beach 
Co.,  109  Cal.  160,  161,  41  Pac  Rep.  866. 


§  1583.  WHEN  COHMUNICATION  DEEMED  COBIPLETE.  Consent  is  deemed 
to  be  fully  commnnicated  between  the  parties  as  soon  as  the  party  accepting  a  pro- 
posal has  put  his  acceptance  in  the  course  of  transmission  to  the  proposer,  in 
conformity  to  the  last  section. 

History:     Enacted  March  21,  1872, 


1.  Applied,    dtcd,    eonstrued,    referred    to, 

etc. 

2,  Acceptance  hj  letter— When  complete  ac- 

ceptance. 
8.  Same— Continues  until  letter  received. 

4.  Same— When  not  shown. 

5.  Insurance — ^Policies  issued  on  application 

by  mail. 


6.  Meeting  of  minds — ^When  deemed   com- 

plete. 

7.  Offer — ^For  what  time  considered  as  con- 

tinuing. 

8.  Place — Parties  in  different  states. 

9.  Betraction — ^Acceptance  before,  binding. 
10.  Same — When   acceptance   cannot    be    re- 
tracted. 


ntiyciuui.] 


COMMUNICATION— PBRFORMANCB    OF    CONDITIONS. 


(1815>        i  1B84 


11,12.  Time  of  acceptance — Must  be  reasonable 
when  none  mentioned. 

IS.  Offer  bj  letter — Seasonable  time  to  an- 
swer. 

14.  Party's  acta — ^How  far  looked  to. 

1.  APPLIED,  CrriSDy  CONSTRUBD,  RBS- 
FERRED  TO,  etc.,  in:  Pacific  Pine  Li.  Co.  vs. 
Western  Union  Tel.  Co.,  128  Cal.  428,  481,  66 
Pac.  Rep.  103  (construed  and  applied  with  other 
sections). 

Am  to  meeeptmnee  by  letter,  see  monogrraphlo 
notes  72  Am.  Dec.  38;  93  Am.  Dec.  616;  32  Am. 
Rep.  62. 

Am  to  when  letter  and  telegram  d«  not  constl- 
Me  OB  aceeptaaee,  see  note  48  Am.  Rep.  619. 

2.  ACCEPTANCB   BY   LErTTER.— Parties  to 

eeatract  llTlns  at  dlatancej  offer  sent  by  mall 
or  by  telegram;  reply  accepting  offer  may  be 
sent  through  same  medium,  and  contract  will 
be  complete  when  acceptance  is  mailed,  or  de- 
liTered  at  telegraph  office,  properly  addressed 
to  party  maklnsT  offer,  and  beyond  acceptor's 
control — Busher  vs.  New  York  L.  Ins.  Co.,  72 
N.  a  551,  68  Atl.  Rep.  41.  See  Abbott  vs. 
Shepard,  48  N.  H.  14;  Davis  vs.  JEtna,  Mut. 
Fire  Ins.  Co.,  67  N.  H.  218,  34  Atl.  Rep.  464. 
See  ante  1 1580  note  par.  14  et  seq. 

3.  Considered  as  continuing:  until  letter  is 
received  by  other  party. — Hamilton  vs.  Lycom- 
ing  Mut  Ins.  Co.,  6  Pa.  St.  839. 

4  Acceptance  does  not  exist  so  longr  as  let- 
ter remains  in  possession  or  under  control  of 
writer.— Averill  vs.  Hedge,  12  Conn.  424.  436. 
See  Mactier  vs.  Frith.  6  Wend.  (N.  Y.)  108,  21 
Am.  Dee.  262. 

S.  INSURANCE. — Propoaal  for  Inanrance 
bccomca  complete  when  applications  received 
by  mail  and  policies  are  deposited  in  mail  to 
be  forwarded  to  insurance  brokers  from  whom 
applications  received. — ^Davls  vs.  JStna  Mut. 
Fire  Ins.  Co.,  67  N.  H.  218.  84  Atl.  Rep.  464. 
See  Me.  Bailey  vs.  Insurance  Co.,  66  Me.  474. 
Jr.  H.  Abbott  vs.  Shepard,  48  N.  H.  14.  Fed. 
Tayloe  vs.  Merchants'  P.  Ins.  Co.,  60  U.  S.  (9 
How.)  390,  bk.  13  L.  ed.  187;  Utley  vs.  Donald- 
ion,  94  U.  S.  29,  45,  bk.  24  L.  ed.  64;  Eames 
▼t.  Home  Ins.  Co.,  94  U.  S.  621,  bk.  24  L.  ed. 
29S;  Shattuck  vs.  Mut.  U  Ins.  Co.,  4  Cliff.  C.  a 
S98,  21  Fed.  Cas.  1183. 

C.  MEETING  OF  laNDS. — Minds  of  parties 
deeaicd  to  bave  met,  and  contract  binding  upon 


other  party  where  message  of  acceptance  is 
signed,  although  such  acceptance  was  not 
known  to  other  party  (conceded  but  not  de- 
cided).— ^Pacific  Pine  L.  Co.  vs.  Western  Union 
Tel.  Co.,  123  Cal.  428,  431.  66  Pac.  Rep.  103. 

7.  OFFER  CONTINUES  UNTIL  LETTER 
CONTAINING  IT  IS  RECEIVED,  and  party  has 
had  a  fair  opportunity  to  answer  it — Averill 
vs.  Hedge,  12  Conn.  424,  436.  See  N.  Y.  Mac- 
tier  vs.  Frith,  6  Wend.  103,  21  Am.  Dec.  262. 
Fed.  Eliason  vs.  Henshaw,  17  U.  S.  (4  Wheat.) 
225,  bk.  4  Im  ed.  656.  Enir*  Adams  vs.  LIndsell, 
1  Barn.  &  Aid.  681,  Finch  Sel.  Cas.  109,  4  £ng. 
C.  L.  323.  10  Rev.  Rep.  415;  Routledge  vs. 
Grant,  4  Ring.  663,  3  Car.  &  P.  267,  1  Moo.  &  P. 
717,  6  L.  J.  Rep.  C.  P.  166,  16  Eng.  C.  L.  99,  29 
Rev.  Rep.  672;  Cooke  vs.  Oxiey,  3  Durnf.  &  E. 
(8  T.  R.)  663,  1  Rev.  Rep.  783. 

8.  PLiACB« — ^Proposal  made  by  letter  ad- 
dressed to  party  in  another  state,  and  there 
assented  to  by  him,  constitutes  contract  made 
in  latter  state. — ^Mclntyre  vs.  Parks,  44  Mass. 
(8  Met)    207,  209. 

9.  RETRACTION. — Acceptance  of  offer  be- 
fore knovrledflTc  of  retraction  has  reached  other 
party  is  binding. — Hamilton  vs.  Lycoming  Mut 
Ins.  Co.,  6  Pa.  St  839. 

10«  Acceptance  cannot  be  retracted  by  party 
after  he  has  mailed  same. — Hallock  vs.  Com- 
mercial Ins.  Co.,  26  N.  J.  L.  (2  Dutch.)  268.  See 
Vassar  vs.  Camp,  11  N.  Y.  441  (affirming  14 
Barb.  841);  Tayloe  vs.  Merchants'  Fire  Ins. 
Co.,  60  U.  S.  (9  How.)  890.  bk.  18  L.  ed.  187; 
Dunlap  vs.  Higgins,  1  H.  L.  Cas.  381;  Duncan 
vs.  Topham,  8  C.  B.  226,  8  Man.  Gr.  &  S.  226,  66 
Eng.  C.  L.  226. 

11.  TIME  OF  ACCEPTANCE.— Acceptance 
must  be  made  within  reasonable  time. — Averill 
vs.  Hedge,  12  Conn.  424,  436. 

12.  Proposal  already  before  other  party  for 
several  days  renewed  but  not  accepted*  until 
two  or  three  days  after  renewal,  not  accept- 
ance within  reasonable  time. — ^Averill  vs. 
Hedge,  12  Conn.  424,  436. 

13.  Offer  made  tbronsb  letter  is  not  con- 
tinued beyond  time  when  party  has  fair  op- 
portunity to  answer  it — ^Averill  vs.  Hedge,  18 
Conn.  424,  436. 

14.  Parties'  acts  In  nutklngr  offer  may  be 
looked  to  to  determine  whether  offer  was  open 
at  time  of  acceptance. — Mactier  vs.  Frith,  6 
Wend.  (N.  Y.)  103,  21  Am.  Dec.  262. 


§  1684.  ACCEPTANCE  BY  PEBFOBMANCE  OF  CONDITIONS.  Perfomance 
of  the  conditions  of  a  proposal,  or  the  acceptance  of  the  consideration  offered  with 
a  proposal,  is  an  acceptance  of  the  proposal. 

History:     Enacted  March  21,  1872. 


L   In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Acceptance  by  doing  specified  act — ^When 

necessary. 

3.  Conditional  order — ^When  complied  with. 

n.   Beward — Offer  of. 

4-6.  Offer  of  reward — Nature  of. 
7.  Acceptance— How  determined. 
8-11.  Same— Sufficiency  of. 
12,13.  Same — Not  sufficient. 
14.  Parties — To  whom  offer  applies. 


III.    Settlers — Offers  Made  to. 
15, 16.  Circular  containing  offer — ^How  far  bind- 
ing upon  party  issuing. 
17-19.  Acceptance  of — Effect  and  sufficiency  of, 

20.  Befusal  of  acceptance — Effect  upon  agent* 
rv.     Subscription  Contract. 

21.  Promise  of  subscription — ^Mere  offer. 
22-24.  Subscription  contracts — ^When  binding. 

25.  Acceptance — How  shown. 

26.  Same — ^Who  bound  by. 

27.  Alteration — Addition  of  names. 
28,  29.  Bevocation — ^When  revocable. 


11584     (isie) 


ACCKPTANCiB  BY  pe:rformancb:~genbral.ly. 


[DIT.  Ill,  Ft.  II. 


L     m  OENERAIi. 

1*  APPLIBDt  CrrSD,  CONSTRUS3D,  RO- 
FBRRBD  TOy  etc.,  in:  Gallagrher  vs.  Equitable 
Gas  LifiTht  Co..  141  Cal.  699,  706,  75  Pac  Rep.  829 
(construed  and  applied  with  5  1689). 

Am  to  contract  and  offer  of  renrard,  see  mono- 
graphic note  14  Am.  St.  Rep.  69. 

As  to  dalma  asalnat  state  for  rcvrarda,  see 
monographic  note  by  Irwin  Taylor,  42  L.  R.  A. 
83,   64,  63,  72. 

Aa  to  neceaalty  of  notice  of  acceptance,  see 
monogrraphic  note  73  Am.  Dec  688. 

As  to  offer  of  revrard  for  ffndlnff  property^ 
see  monographic  note  by  H.  P.  Farnham,  87  Lb 
R.  A.   111-126. 

As  to  reward  fer  arrest,  see  note  by  Robert 
Desty.  11  L.  R.  A.  398. 

As  to  time  for  wblch  revrard  Is  operatlTc,  see 
monographic  note  26  Am.  Rep.  10. 

As  to  wbat  Is  general  offer  of  revrard,  see 
monographic  note  26  Am.  Rep.  8. 

As  to  'vrbat  Is  performance  ef  offer  of  re«> 
ward,  see  monographic  notes  78  Am.  Deo.  639; 
26  Am.  Rep.  7-9. 

As  to  "vrhen  adTcrtlsement  offerlns  revrard 
may  become  contract,  see  monographic  note 
78  Am.  Dec.  688,  639. 

As  to  when  Under  of  lost  property  Is  entitled 
to,  see  monographic  note  26  Am.  Rep.  9. 

As  to  "vrben  lafonnatlon  leading  to  arrest  en- 
titles party  to  reward,  see  monographic  nota 
26  Am.  Rep.  7-9. 

Snbscrlptlons. — ^As  to  forfeltvre  of  snbscrlp- 
tlon  contract  on  breacli  of  condition,  see  mono- 
graphic note  by  B.  A.  Rich,  18  L.  R.  A.  698. 

As  to  gift  of  promissory  note  fflTcn  for  sub- 
scription, see  monographic  note  by  H.  P.  Farn- 
ham, 26  L.  R.  A.  306-307,  808. 

As  to  rlgbt  to  recover  subscription,  see  mon- 
ographic notes  13  Am.  Dec.  458;  68  Am.  Dec. 
714;   82  Am.  Dec.  121. 

As  to  subscription  to  common  object,  see 
monographic  note  by  Robert  Desty,  8  L.  R.  A. 
468. 

As  to  subscription  for  erection  of  eburch,  see 
monographic  note  79  Am.  Dec.  611. 

As  to  validity  of  subscription  to  eburch  made 
on  Sunday,  see  monographic  notes  69  Am.  Deo. 
718;  82  Am.  Rep.  660;  88  Am.  Rep.  165. 

As  to  'Whether  sulMcrlptlon  contract  Is  Joint 
or  several,  see  monogrraphio  note  by  H.  P. 
Farnham,  22  Ia  R.  A.   80-88. 

a.  TI^HERB  CONSIDERATION  IS  NOT  A 
PROMISE,  but  doing  of  some  act  which,  being 
done,  constitutes  valid  consideration;  In  such 
case  assent  may  be  shown  by  doing  act. — ^Mor- 
rill vs.  Tehama  Con.  M.  &  li.  Co.,  10  Nev.  126, 
184. 

S.  CONDrriONAI<  ORDER  OR  AGRBB- 
VBNT  to  take  goods  if  of  required  quality,  and 
delivered  at  certain  place,  acted  upon  by  other 
party  and  notice  given,  forms  binding  con* 
tract,  unless  party  giving  order  shows  that  It 
is  not  complied  with,  or  that  unreasonable 
time  had  elapsed. — Cooper  vs.  Altimus,  62  Pa. 
St.  486.  490. 

II.     REWARD— OFFER    OF. 

4,  OFFER  OF  REWARD. — Offer  and  prom- 
ise to  pay  reward  is  only  proposal  or  condi- 
tional promise,  and  not  consummated  contract. 
—Wilson  vs.  Stump,  ID8  Cal.  266,  267,  42  Am. 


St.  Rep.   Ill,  87  Pac.  Rep.   T51.     See  Ryer   vs. 
Stockwell,  14  Cal.  134,  73  Am.  Dec.  634. 

6.  Conditional  promise;  and  if  any  one  to 
whom  such  offer  is  made  performs  service  be- 
fore offer  is  revo&ed,  such  performance  is  good 
compensation,  and  offer  becomes  legal  and 
binding  contract — Ryer  vs.  Stockwell,  14  Cal. 
184,  137.  73  Am.  Dec.  634. 

6.  Offer  of  reward  for  detehtlon  of  offender, 
recovery  of  property,  and  like,  is  offer  or  pro- 
posal on  part  of  person  making  it,  to  all  per- 
sons^ which  any  one  capable  of  performing 
service  may  accept  at  any  time  before  it  la 
revoked,  and  perform  service;  and  such  offer 
on  one  side,  and  acceptance  and  performance 
of  service  on  other,  is  valid  contract,  made  on 
good  consideration,  which  law  will  enforce.— 
Ryer  vs.  Stockwell,  14  CaL  184,  137,  78  Am. 
Dec.  684. 

7.  ACCEPTANCE. — Criterion  for  determin- 
ing to  whom  reward  belonga  is  this:  "Who  is 
the  person  who  has  acquired  a  knowledge  of 
facts  necessary  to  detection  or  discovery  of  that 
stolen  or  lost,  and  has  party  such  knowledge 
with  intent  and  for  purpose  of  bringing  about 
discovery  or  restoration  of  property,  taking  up- 
on himself  risk  and  consequences  of  failure, 
and  acting  with  view  to  reward,  if  his  sus- 
picions and  disclosures  are  well  founded  and 
successful." — President  City  Bank  vs.  Bangs, 
2  Ed.  Ch.  (N.  Y.)  96  (quoted  with  approval  In 
Burke  vs.  Wells  Fargo  Co.,  60  Cal.  218,  222). 

8.  Snfllciency  of — Acceptance  of  proposal  to 

pay  reward  and  performance  of  service  in  re- 
liance upon  offer  before  offer  is  revoked,  con- 
stitutes valid  contract. — Wilson  vs.  Stump,  103 
Cal.  265,  257,  42  Am.  St.  Rep.  Ill,  87  Pac.  Rep. 
161.  See  Ryer  vs.  Stockwell,  14  CaL  134,  78 
Am.  Dec.  634. 

8.  Must  be  based  upon  intention  of  claim- 
ing reward  in  event  of  party  accomplishing 
that  which  would  entitle  him  to  it — ^Hewitt 
vs.  Anderson,  66  Cal.  476,  477,  88  Am.  Rep.  €5. 

10.  Arrest  of  party  and  his  delivery  over 
to  sheriff  is  sufficient  compliance  with  terms 
of  offer  and  constitutes  contract  upon  which 
action  will  lie. — McLeod  vs.  Meade,  77  Cal.  87, 
88,  19  Pac.  Rep.  189. 

11.  PERFORMANCE  OF  SERVICE  IN  RE- 
LIANCE ON  OFFER  and  promise  of  reward 
where  there  is  no  limitation  of  time  fixed  la 
completed  by  performance  on  fifth  day  there- 
after, presumption  being  tnat  it  was  open  for 
that  length  of  time,  nothing  appearing  to  con- 
trary.— Wilson  vs.  Stump,  103  Cal.  255,  267,  41 
Am.  St.  Rep.  Ill,  87  Pac.  Rep.  161. 

12.  Party  cannot  recover  reward  after  dis- 
claiming any  intention  to  claim  same. — Hewitt 
TS.  Anderson,  o6  Cal.  476,  478,  88  Am.  Rep.  66. 

18.  Mere  communication  of  suspicion  that 
certain  party  is  guilty  without  declaring  pos- 
session of  such  information  as  would  justify 
an  arrest,  is  not  performance  of  contract  suf- 
ficient to  Justify  reward,  especially  where 
reward  is  not  claimed  until  after  arrest  was 
made  and  communications  not  made  in  view  of 
reward. — Burke  vs.  Wells  Fargo  Co..  60  CaL 
218,  222. 

14.  PARTY. — Offer  of  reward  applies  to  pub- 
Uo  at  large,  and  any  one  performing  act  may 


TltI»ch*III.] 


ACCKPTANCm — SUBSCRIPTION    CONTRACTS. 


(1317)        i  1584 


tnforos  eontraot.— Ryer  vs.  Stock  well,  14  CaL 
1S4,  117,  7t  Am.  Dec.  684.  See  MaM.  Symmes 
n.  Frazler,  6  Mau.  844,  4  Am.  Dec.  142;  Went- 
worth  TS.  Day,  44  Mass.  (8  Met)  852,  87  Am. 
De&  145;  Lor  ins:  vs.  City  of  Boston.  48  Mass. 
(7  M«t)  409,  411.  Ohio.  Oilmore  vs.  Lewis,  18 
Ohio  281.  BMff.  Williams  vs.  Cowardine,  4 
Buu  ft  Ad.  621,  24  Eng:.  C.  L.  126;  Engrland  vs. 
DtTidson,  11  Ad.  ft  B.  866.  89  Engr.  C.  L.  254; 
Lancaster  vs.  Walsh.  4  Mees.  &  W.  16. 

m.     SETTLERS— OFFERS  MADE  TO. 

15.  CIRCULAR  ISSUBD  BY  COMPANY  OF- 
FERDTG  TE31MS  to  actual  settlers  upon  land 
Is  sufficient  to  bind  such  company,  where  other 
parties  have  done  enough  to  bind  themselves 
accordinsT  to  terms  of  circular. — Billings  vs. 
Saaderson,  8  Mont  801.  207,  19  Pac.  Rep.  307. 

K.  Offer  contained  In  circular  letter  of 
company  to  bona  fide  settlers  srivinsr  them 
preference  in  sale  of  agrrtcultural  lands  upon 
certain  conditions  becomes  binding:  contract 
vben  such  conditions  are  accepted  by  settlers. 
-Billinss  vs.  Sanderson.  8  Mont.  201.  207.  19 
Pac  Rep.  307. 

17.  ACCBPTANCE  OF  OFFEUl  TO  SBLIi 
lands  to  actual  settlers  settling  thereon  con- 
stitutes contract  of  sale  and  establishes  rela- 
tion of  vendor  and  vendee  between  party  mak- 
ing offer  and  bona  fide  settler. — Southern  Pac. 
R.  Co.  vs.  Terry.  70  Cal.  484.  486,  11  Pac.  Rep. 
769.    See  Boyd  vs.  Brinckin,  66  Cal.  427. 

18.  ACCEPTANCE  OP  OFFER  MADE  BY 
COMPANY  to  actual  settlers  upon  lands  of 
company,  to  give  them  preference  on  sale  and 
purchase  of  such  lands  upon  certain  conditions, 
is  evidenced  by  party  settlingr  upon  and  im- 
proving lands  and  filing:  application  to  pur- 
chase and  otherwise  complyiniT  with  terms  of 
proposal,  without  party  bindlnir  himself  to 
huy  land  upon  terms  proposed,  his  acts  beingr 
sufficient  manifestation. — Billingrs  vs.  Sander- 
son. 8  Mont.  201,  207,  19  Pac.  Rep.  807.  See 
Southern  Pac.  R.  Co.  vs.  Terry,  70  Cal.  484,  11 
Pac.  Rep.  769. 

19.  Offer  made  by  railroad  company  to 
settlers  and  actual  occupants  cultivating  and 
improving  lands  of  company,  giving  them 
preference  of  purchase  and  inviting:  them  to 
settle  and  improve,  upon  th^ir  flllngr  applica- 
tions to  purchase  in  manner  specified,  is  not 
accepted  where  party  claimingr  such  land  un- 
der contract  has  never  entered  upon  or  culti- 
vated or  improved  land  or  never  filed  applica- 
tion pursuant  to  offer. — Taylor  vs.  Central  Pac. 
R.  Co..  67  Cal.  615,  617,  618.  8  Pac.  Rep.  436. 

20.  Party  aetins  as  agrent  for  another,  re- 
ceiving paper  to  be  used  as  proposal  or  offer 
to  sell  to  third  party  at  fixed  price,  cannot, 
after  party  to  whom  offer  is  made  fails  or 
refuses  to  accept  it.  exercise  power  conferred 
bj  his  position  to  use  paper  for  entirely  dif- 
ferent object. — Wiard  vs.  Brown,  69  Cal.  194, 
19S. 

IV.     SUBSCRIPTION  CONTRACTS. 
Oratvltows    subseriptlosi. — See    par.    89    this 
note. 

81.    PROMISB    TO    PAY    A    SUBSCRIPTION 

for  charitable  purposes  is  mere  offer  revocable 
tt  any  time  before  it  is  accepted  by  promisee. 
—Grand  Lodge  L  O.  G.  T.  vs.  Farnham,  70  Cal. 
1S8,  159,  11   Pao.  Rep.  698. 


82.  Subscription  contracts  are  binding:  be- 
tween parties. — Williams  vs.  Rogan,  59  Tex. 
438,  489.  See  Ky.  McMillan  vs.  Maysvllle  &  Lb 
R.  Co.,  15  B.  Mon.  (Ky.)  218,  61  Am.  Dec.  181. 
Mass.  Watkins  vs.  Eames,  68  Mass.  (9  Cush.) 
687,  689.  Mich.  Comstock  vs.  Howd.  16  Mich. 
287,  242.  Tex.  Hopkins  vs.  Upshur,  20  Tex.  89, 
93,  70  Am.  Dec.  875;  Doyle  vs.  Glasscock,  24 
Tex.  201;  Rose  vs.  San  Antonio  &  M.  G.  R.  Co., 
81  Tex.  49,  58. 

28m  To  make  up  spcellled  smii  creates  mil- 
tual  liability^  and  co-subscribers  may  maintain 
action  against  one  refusing:  to  pay.  where  his 
withdrawal  increases  amount  to  be  paid  by 
other. — Grand  Lodgre  I.  O.  G.  T.  vs.  Farnham, 
70  Cal.  158,  160,  11  Pac.  Rep.  692.  See  George 
vs.  Harris,  4  N.  H.  588,  17  Am.  Dec  446;  Curry 
vs.  Rogers,  21  N.  H.  247. 

24.  Subscribers  become  bound  upon  accept- 
ance of  proposition  made  to  them  by  confer- 
ence of  religious  association  and  conference  is 
also  bound  upon  its  acceptance  of  subscription 
and  agreement  to  build  in  accordance  with 
terms  of  subscription,  and  there  is  then  mu- 
tuality of  agrreeroent,  so  that  each  party  has 
right  to  hold  other  to  binding:  agrreement. — 
Williams  vs.  Rogan,  59  Tex.  438,  439. 

25.  ACCKPTANCC:     OF     PROMISB     to     pay 

subscription  for  charitable  obligations  can  only 
be  shown  by  some  act  on  part  of  promisee 
whereby  some  legal  liability  is  incurred  or 
money  Is  expended  on  faith  of  such  promise. — 
Grand  Lodge  I.  O.  G.  T.  vs.  Farnham,  70  CaL 
168.  159,  11  Pao.  Rep.  692. 

28.  Binds  snbscrlbersy  and  acceptance  of 
subscription  binds  conference. — Rogers  vs.  Gal- 
loway F.  Col.,  64  Ark.  627,  687,  44  S.  W.  Rep. 
464,  39  Li.  R.  a.  636.  See  Ladies'  Col.  Inst.  vs. 
French.  82  Mass.  (16  Gray)  196;  Troy  Academy 
vs.  Nelson.  24  Vt.  189,  194. 

27.  ALTERATION. — Mere  addition  of  names 

to  subscription  contract  is  not  such  an  altera- 
tion as  would  changre  identity  of  contract  or 
its  language  or  meanlngr  so  as  to  free  parties 
from  liability. — Davis  vs.  Campbell,  93  Iowa 
524,  532,  61  N.  W.  Rep.  1053. 

28.  REVOCATION. — Promise  or  offer  stand- 
ing alone  may  be  revoked  at  any  time  before 
it  is  acted  upon,  but  if  money  is  exchanged  or 
legal  liability  incurred  on  faith  of  such  prom- 
ise, right  of  action  accrues. — Pratt  vs.  Trustees 
of  Baptist  Soc.  93  111.  475.  478,  34  Am.  Rep. 
187.  See  McClure  vs.  Wilson.  43  111.  366;  Trus- 
tees of  M.  B.  Church  vs.  Garvey,  63  III.  401, 
402,  5  Am.  Rep.  51;  Baptist  Educational  Soc. 
vs.  Carter,  72  111.  247. 

29.  Gratuitous  subscription  will  be  con- 
sidered as  only  continuing  offer  to  make  gift, 
and  until  accepted  by  promisee,  and  acted  up- 
on in  such,  manner  as  to  raise  consideration, 
it  may  be  withdrawn. — Rogers  vs.  Galloway 
Female  College,  64  Ark.  627,  637,  44  S.  W.  Rep. 
464,  39  L.  R.  A.  636.  See  Grand  Lodge  I.  O.  G. 
T.  vs.  Farnham,  70  Cal.  158,  11  Pac.  Rep.  692. 
111.  Richelieu  Hotel  Co.  vs.  International  M.  E. 
Co.,  140  111.  248,  29  N.  E.  Rep.  1044.  Mass.  Cot- 
tage St.  M.  E.  Church  vs.  Kendall,  121  Mass. 
528.  23  Am.  St.  Rep.  286.  N.  Y.  Twenty-third 
St.  Baptist  Church  vs.  Cornell,  117  N.  T.  601. 
sub  nom.  Twenty-third  St.  Baptist  Church  vs. 
Cornwell,  28  N.  E.  Rep.  177,  6  L.  R.  A.  807. 
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§  1686.  ACOEPTANOE  MUST  BE  ABSOLUTE.  An  acceptance  must  be  abso- 
lute and  unquaiifiedy  or  must  include  in  itself  an  acceptance  of  that  character 
which  the  proposer  can  separate  from  the  rest,  and  which  will  conclude  the  per- 
son accepting.    A  qualified  acceptance  is  a  new  proposaL 

History:     Enacted  March  21,  1872. 

L    In  General 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2-4.  Necessity  of  complying  with  terms  of 
offer. 

5,6.  Conditional  acceptance^Effeet  of  pro- 
posal of  new  terms. 

7.  Offer  of  less  sum — Effect  of. 

8.  Hejection  of  offer — Effect  of. 

9.  Same — Subsequent  acceptance — Effect  of. 
10.  Subsequent  acceptance— Effect  of. 

II.    Qualified  Acceptance. 

11-18.  Qualified  acceptance — ^Nature  and  effect 
of. 

14.  New  proposition — ^Effect  of  acceptance  of. 

15.  Party  submitting  counter  offer — ^Position 

of. 

16.  Bedprocal  assent — Necessity  of  to  new 

proposition. 

L     IN  GENBRAK 


1.    APPLiBD,    crrnsD,    coktstrubd,    rb- 

FERRESD  TO,  eto..  In:  Wristen  vs.  Bowles,  82 
Cal.  84,  87,  22  Pac.  Rep.  1136  (construed  and 
applied);  Nlles  vs.  Hancock,  140  Cal.  157,  161» 
73  Pac.  Rep.  840  (construed  and  applied) ;  Four 
Oil  Co.  vs.  United  Oil  Producers.  146  Cal.  623, 
626,  79  Pac.  Rep.  366   (construed  and  applied). 

2.  ACCBFTANCB  MUST  BB  SUCH  AS  T^LIi 
conclude:  agrreement  or  contract  between 
parties,  and  must  in  every  respect  meet,  cor- 
respond with  offer,  neither  falling  within  nor 
*iroinK  beyond  terms  proposed,  but  exactly 
meeting:  them  at  all  points  and  closingr  with 
them  Just  as  they  are  stated. — Yore  vs.  Bank- 
era  &  M.  Mut.  !>.  Assoc,  88  Cal.  609,  615,  26 
Pac.  Rep.  614.  See  N.  J,  Potts  vs.  Whitehead, 
23  N.  J.  Eq.  (8  C.  B.  Gr.)  612,  614.  N.  H.  Beck- 
with  vs.  Cheever,  21  N.  H.  41,  43;  Perry  vs. 
Dwelline:  House  Ins.  Co..  67  N.  H.  291,  68  Am. 
St.  Rep.  668,  38  Atl.  Rep.  781;  Preacott  vs. 
Jones.  69  N.  H.  305,  41  Atl.  Rep.  852;  Busher 
vs.  New  York  L.  Ins.  Co.,  72  N.  H.  551.  58 
Atl..  Rep.  41.  N.  T.  Vasaar  vs.  Camp.  11  N.  Y. 
441.     BnflT.   Hebb's  Case,  L.  R  4  Eq.  9. 

3.  Must  be  absolute  and  unqualified. — Wrist- 
en  vs.  Bowles,  82  Cal.  84,  87,  22  Pac.  Rep. 
1136;  Meux  vs.  Hogrue,  91  Cal.  442,  448,  27  Pac. 
Rep.  744. 

4.  Miut  be  upon  terms  proposed,  or  offer 
Imposes  no  obligation. — Wristen  vs.  Bowles, 
82  Cal.  84,  87,  22  Pac.  Rep.  1136.  See  Tilley  vs. 
County  of  Cook,  108  U.  a  165,  161,  bk.  26  L.  ed. 
374. 

B.  ACCBPTANCES  COM  DITIOHr  AL,  as  Im- 
porting: into  contract  any  term  not  found  in 
origrinal  proposal,  and  which  required  assent 
of  other  party  before  either  could  be  bound, 
and  which  Is  made  distinct  understanding-,  and 
only  ground  upon  which  contract  will  be  ac- 
cepted. Is  rejection  of  original  proposal,  and 
unless  accepted,  does  not  constitute  contract. 
—Four  Oil  Co.  vs.  United  Oil  Producers,  145 
Cal.  623,  626,  79  Pac.  Rep.  366. 


6.  Proposal  to  aeeept,  or  acceptance,  based 
upon  terms  varying  from  those  offered  is  re- 
jection of  offer,  and  puts  end  to  It. — Wristeu 
vs.  Bowles,  82.  CaL  84,  87,  22  Pac.  Rep.  1136; 
Meux  vs.  Hogue,  91  CaL  442,  448,  27  Pac.  Rep. 
744;  Niles  vs.  Hancock,  140  C^l.  157,  IGl.  73 
Pac.  Rep.  840;  Pour  Oil  Co.  va.  United  Oil  Pro- 
ducers, 145  Cal.  623,  625.  79  Pac.  Rep.  366.  See 
Breckinridge  vs.  Crocker,  78  Cal.  629,  21  Pac. 
Rep.  179;  First  Nat.  Bank  vs.  Hall,  101  U.  S. 
48,  61,  bk.  26  U  ed.  822. 

7.  OFFBR  TO  GIVB  LESS  SUM  is  not  ac- 
ceptance, but  rejection,  of  offer. — Demuth  vs. 
American  Inst.,  75  N.  Y.  602.  See  N.  Y.  Corn- 
ing vs.  Colt,  6  Wend.  (N.  Y.)  268.  Pa.  John- 
ston vs.  Fessler,  7  Watts  48,  82  Am.  Dec.  738. 
Fed.  Carr  vs.  Duval,  89  U.  &  (14  Pet)  77. 
bk.  10  Lb  ed.  861;  Utley  vs.  Donaldson,  94 
U.  &  29,  bk.  24  L.  ed.  64;  First  Nat.  Bank  vs. 
Hall,  101  U.  S.  48,  bk.  26  K  ed.  822. 

&  RBJBCTION  OF  OFFBR  RESLIBTES 
PARTY  making  it  from  liability,  and  dispenses 
with  necessity  of  further  revocation;  where 
offer  is  once  rejected  party  rejecting  cannot 
afterwards,  at  his  option,  accept  rejected  offer, 
and  thus  convert  same  into  agreement  by  ac- 
ceptance.— ^Nlles  vs.  Hancock,  140  Cal.  167,  161, 
78  Pac.  Rep.  840. 

9.  Unless  consent  of  party  making  original 
offer  is  again  manifested. — ^Niles  vs.  Hancock, 
140  Cal.  167.  162,  73  Pac.  Rep.  840. 

10.  Svbseaneiit  aeceptanee  of  origteal  oIKer 

will  be  unavailing  where  counter  proposition 
to  buy  for  smaller  sum  than  that  specified  in 
original  offer  has  been  made. — ^Niles  vs.  Han- 
cock, 140  Cal.  157,  162,  73  Pac.  Rep.  840.  See 
Arthur  vs.  Gordon,  87  Fed.  Rep.  658;  Hyde  vs. 
Wrench,  8  Beav.  884,  48  Eng.  Ch.  334. 

n.     QUALIFIED  ACCEPTANCE. 

11.  ACCEPTANCE3  TVHICH  IS  NOT  UIV- 
<iUALIFIEDy  or  which  does  not  go  to  actual 
thing  proposed,  does  not  constitute  binding 
contract — ^Wristen  vs.  Bowles,  82  Cal.  84,  87. 
22  Pac.  Rep.  1136. 

12.  Qualified  acceptance  is  new  proposal. — 
Wristen  vs.  Bowles,  82  CaL  84,  87,  22  Pac.  Rep. 
1136;  Niles  vs.  Hancock,  140  Cal.  167,  162.  78 
Pac.  Rep.  840. 

IS.  Amounts  to  rejection. — Weaver  vs.  Burr, 
81  W.  Va.  736,  776,  8  8.  B.  Rep.  743. 

14.  N'EIW  PROPOSmOH.  —  Tolmitary  ae- 
ceptance  of  neur  proposition  made  by  party, 
and  acting  under  it,  constitutes  contract. — Gal* 
lagher  vs.  Equitable  Oas  Light  Co.,  141  Cat 
699,  706,  76  Pac.  Rep.  829.  See  Bloom  vs.  Hax- 
sard,  104  Cal.  310,  37  Pac.  Rep.  1037. 

15.  Party  submitting  comiter  offer.  Instead 
of  accepting  original  offer,  cannot  abandon 
substitute  and  accept  original  offer  without 
the  other  party's  consent. — ^Niles  vs.  Hancock. 
140   Cal.   157,   161,   78   Pac.  Rep.   840.     Bee    HL 
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Fox  TS.  Turner,  1  IlL  App.  153.  Fed.  Ortman 
n.  Weaver,  11  Fed.  Rep.  358;  Arthur  vs.  Gor- 
don, 37  Fed.  Rep.  568.  Kng,  Hyde  vs.  Wrench, 
3B€av.  834,  48  Snff.  Ch.  884. 


16.     KBCIPROCAIi  ASSBNT  TO  DIFFKRBIVT 

proposition  must  be  given  In  order  to  consti- 
tute valid  contract. — ^Morrill  vs.  Tehama  Con. 
M.  &  M.  Co.,  10  Nev.  125,  134. 


§1586.    REVOCATION  OF  PROPOSAL.    A  proposal  may  be  revoked  at  any 
time  before  its  acceptance  is  commnnicated  to  the  proposer,  but  not  afterwards. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

1  Offer  revocable  before  acceptance. 

3l  Acceptance  dependent  upon  happening  of  event 

— Sufi&ciency. 
i.  Party  withdrawing — ^Right  of  action  for  de* 

posit. 
5.  Evidence — SufScient  to  ahow  withdrawal. 


1.  APPLIHD,  CrraCD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Wrist  en  vs.  Bowles,  88 
CaL  84,  87,  22  Pac.  Rep.  1186  (construed  and 
applied). 

2.  OFFER    OF    PR0P09AI<   TO   FURCHASB 

revocable  at  any  time  before  acceptance,  and 
if  80  revoked  there  is  no  contract. — Keller  vs.* 
Tbarni,   8    Cal.    147,    148;   Harvey   vs.    Duffey, 
99  Cal.  401,  406,  38  Pac  Rep.  897.     See  Martin 
TIL  Hudson,   81   Cal.   42,  48,   22   Pac   Rep.   292; 


Bogrart   vs.    Crosby,   91    CaL    278,    281,    27   Pao. 
Rep.  608. 

8.  CORRBSPONDBNCB  BBTWBBN  PAR- 
TIES which  shows  that  one  party  was  relying 
upon  happening:  of  certain  event  before  finally 
accepting,  althougrh  sufflcient  to  meet  contract 
on  modified  terms  proposed  by  him,  but  never 
accepted  by  other  party,  shows  no  binding 
agreement. — Wristen  vs.  Bowles,  82  Cal.  84, 
86,  22  Pac  Rep.  1186. 

4.  PARTY  TiriTHDRAWING  OFFRR  TO 
PURCHASfiS  before  its  acceptance  by  vendor, 
may  recover  money  deposited  thereon. — ^Bogart 
vs.  Crosby,  91  Cal.  278,  281,  27  Pac.  Rep.  608. 

5.  BVIDBNCB  HBLD  SUFFIGlESNT  to  Show 
withdrawal  of  offer  before  acceptance. — ^Martin 
vs.  Hudson.  81  Cal.  42,  43,  22  Pac  Rep.  292. 


§  1587.    BEVOCATION,  HOW  BIADE.    A  proposal  is  revoked : 

1.  By  the  commimication  of  notice  of  revocation  by  the  proposer  to  the  other 
party,  in  the  manner  prescribed  by  sections  fifteen  hundred  and  eighty-one  and 
fifteen  hundred  and  eighty-three,  before  his  acceptance  has  been  conununicated  to 
the  former; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for  its  acceptance,  or  if 
no  time  is  so  prescribed,  the  lapse  of  a  reasonable  time  without  communication  of 
the  acceptance ; 

3.  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent  to  acceptance ; 
or, 

4.  By  the  death  or  insanity  of  the  proposer. 

History:     Enacted  March  21,  1872. 


1-3.  Offer — Time  for  withdrawal. 

4.  Time— Acceptance    communicated    within 

reasonable  time. 

5.  Same — Continuing   offer — Good   for   rea- 

sonable time. 

6.  Same — When  reasonable. 
7,8.  Same — When  not  reasonable. 

9.  Death — Revocation  worked  by. 

10.  Same — Contract  continuing  at  will. 

11.  Same — Continuance  of  offer  affected  by. 

12.  Same — Effect  on  note  for  purpose  not  ac- 

complished. 

13.  Same — Subscriber's  agreement — Effect  up- 

on. 

14.  Same — Notice — Necessity  of. 

15, 16.  Notice — Necessity  of  where  offer  made  by 
letter. 
17.  Withdrawal — How  far  affects  necessity  of 
communicating  acceptance. 

Aa  te  responsibility  of  personal  repreacnta- 
ttvca  for  proposal  of  a  decedent,  see  note  22 
Am.  St.  Rep.  815. 

1.    OFFER  MAY  BB  TVITHDRAIIVN  at  any 

time    before    acceptance. — Ala.     Eskrldge    vs. 
Olover,   5    Stew.    &    P.    264,    26    Am.    Dec.    844. 


Ky.  Burton  vs.  Shotwell,  18  Bush  2T1.  Bid. 
Wheat  vs.  Cross,  81  Md.  99,  1  Am.  Rep.  28. 
N,  H.  Beckwith  vs.  Cheever,  21  N.  H.  41.  Vt. 
Faulkner  vs.  Hebard,  26  Vt.  452. 

a.     Offer    to    subscribe    to    charitable    object 

revocable  at  any  time,  at  will  of  subscriber, 
before  acceptance. — Davis  vs.  Campbell,  93 
Iowa  524,  532,  61  N.  W.  Rep.  1053.  See  Ark. 
Rogers  vs.  Galloway  Female  Collegre,  64  Ark. 
627,  637,  44  S.  W.  Rep.  454.  89  L.  R.  A.  636.  111. 
Richelieu  Hotel  Co.  vs.  International  M.  E.  Co., 
140  111.  248,  38  Am.  St  Rep.  234,  29  N.  E.  Rep. 
1044.  Mass.  Cottage  St.  M.  E.  Church  vs.  Ken- 
dall, 121  Mass  528,  23  Am.  Rep.  286.  X.  Y. 
Twenty-third  St.  Baptist  Church  vs.  Cornell, 
117  N.  Y.  601,  sub  nom.  Twenty-third  St.  Bap- 
tist Church  vs.  Corwell,  23  N.  E.  Rep.  177, 
6  L.  R.  A.  807. 

8.  Offer  to  subscribe  to  railroad  stock  upon 
company's  complying  with  certain  require- 
ments or  conditions,  revocable  at  any  time 
before  company  accedes  to  terms  by  perform- 
ance of  conditions. — Wallace  vs.  Townsend,  ^3 
Ohio  St.  587,  54  Am.  Rep.  829,  8  N.  E.  Rep.  601. 
See    IlL    Beach   vs.   Church,   96   III.   179.     Fed. 


i 1688     (isao) 


RfiVOCATlON— RATIFICATION,    VOID    WHBN. 


|DlT.III»Pt.II» 


Taylor  TIL  M^rohanU*  Vif  Ihb.  Co..  SO  U.  & 

<9  How.)  890.  bk.  13  L.  ed.  187.    Biur*   Dickin- 
son ▼■.  Dodds,  2  Ch.  Div.  476. 

4.  TIBUS. — Acccptaaeo  wnut  be  oommiial- 
oited  withim  reiuMBJible  time,  or  party  may 
revoke  offer. — ^Phillips  vs.  Deck.  76  Cal.  S84, 
8S6.  18  Pac.  Rep.  836.  See  McDonald  vs.  Huff, 
77  Cal.  279.  19  Pac  Rep.  499;  Wristen  vs. 
Bowles.  82  Cal.  84.  22  Pac.  Rep.  1136;  Abbott 
vs.  '76  L.  &  W.  Co.  (Cal.  May  81.  1898).  58 
Pac.  Rep.  445;  Brown  vs.  San  Francisco  Sav. 
Union.  134  Cal.  448.  66  Pac.  Rep.  692;  Ferrier 
vs.  Storer.  63  Iowa  484.  50  Am.  Rep.  762.  19  N. 
W.  Rep.  288;  Chicago  &  G.  W.  R.  Co.  vs.  Dane, 
43  N.  Y.  240.  243. 

5.  Continuingr  offer  remains  srood  for  rea- 
sonable time,  unless  withdrawn. — Judd  vs.  Day, 
50  Iowa  247.  249. 

6.  Clrcaiiistanc«B  held  aulllclent  to  show  ac- 
ceptance within  reasonable  time. — Phillips  vs. 
Deck.  76  Cal.  384.  886.  18  Pac.  Rep.  336. 

7.  Four  montba  not  reasonable  tlms  with- 
in which  to  accept  offer. — Chicago  &  O.  W.  R. 
Co.  vs.  Dane.  43  N.  Y.  240.  243. 

8.  Acceptance  made  nearly  two  years  after 
proposal  and  six  months  after  specified  time 
had  expired,  not  within  reasonable  time. — Park 
vs.  Whitney,  148  Mass.  278.  19  N.  E.  Rep.  161. 
See  Lorlns  vs.  Boston.  48  Mass.  (7  Met)  409; 
Ex  parte  Baily.  L.  R.  8  Ch.  592. 

0.  DEATH  OF  PROMISOR  BEFORE  OFFER 
IS  ACCEPTED  works  revocation  thereof,  and 
offer  cannot  afterwards,  by  any  acts  showingr 
acceptance,  be  made  srood  as  Sirainst  his  estate. 
— Grand  Lod^e  I.  O.  G.  T.  vs.  Farnham.  70  Cal. 
158,  159,  11  Pac.  Rep.  592.  See  111.  Pratt  vs. 
Trustees  of  Baptist  Soc.  93  111.  476.  34  Am.  Rep. 
1S7;  Beach  vs.  First  Methodist  Church.  96  111. 
177,  179.  Mnsa.  Cottage  St.  M.  B.  Church  vs. 
Kendall.  121  Mass.  628.  23  Am.  Rep.  286.  Oblo. 
Wallace  vs.  Townsend,  48  Ohio  St.  637.  54  Am. 
Rep.  829.  3  N.  E.  Rep.  601.  Pa.  Phlpps  vs. 
Jones.  20  Pa.  St.  260,  59  Am.  Dec.  708;  Helf en- 
stein's  Estate.  77  Pa.  St.  828.  331.  Fed.  Tay- 
loe  vs.  Merchants'  Fire  Ins.  Co..  60  U.  S.  (9 
How.)  390.  bk.  13  L.  ed.  187;  The  Palo  Alto, 
2  Ware  (Dav.  343)  C.  C.  844.  18  Fed.  Cas.  1062. 
1067.  Enff.  Dickinson  vs.  Dodds.  2  Ch.  Div. 
475. 


10.    Contraet  wblch  is  to  oonttnoo  at  will  of 

either  party,  and  which  mlsht  terminate  at  any 
time  upon  reasonable  notice,  is  terminated  by 
death.— Browne  vs.  McDonald,  129  Mass.  66,  67. 
11«  Contlnnaneo  of  offer  is  in  nature  of 
constant  repetition  requiring:  some  one  capable 
of  making  same,  and  where  promisor  is  dead 
offer  is  revoked. — Pratt  vs.  Trustees  of  Baptist 
Soc.  93  IlL  475.  478.  34  Am.  Rep.  187. 

la.  HOTB  GIVEN  FOR  PURPOSE  OF  PRO- 
CURING CHURCH  BELL,  mere  offer,  until 
proper  contract  entered  into  for  furnishing 
such  bell,  and  death  of  maker  before  promise 
is  acted  upon  rescinds  transaction  for  want  of 
mutuality. — Pratt  vs.  Trustees  of  Baptist  Soc. 
93  111.  475,  478.  34  Am.  Rep.  187. 

13.  Where  subscribers  agrree  togrether  to 
make  up  specified  sum.  withdrawal  of  one  in- 
creases amount  to  be  paid  by  others,  as  be- 
tween subscribers  there  is  mutual  liability,  and 
action  can  be  maintained  against  one  refusing:. 
— Grand  Lodgre  I.  O.  G.  T.  vs.  Farnham.  70  Cat 
158.  160.  11  Pac.  Rep.  592.  See  Georgre  vs.  Har- 
ris, 4  N.  H.  533.  17  Am.  Dec  446;  Curry  vsw 
Rogers,  21  N.  H.  247. 

14.  NOTICE  NOT  NECESSARY  to  termina- 
tion of  contract  by  death  in  order  to  free  ex- 
ecutor from  liability,  where  contract  is  one 
which  continued  at  will  of  either  party. — 
Browne  vs.  McDonald.  129  Mass.  66.  67. 

16.  NOTICE  NECESSARY  of  acceptance  of 
offer  made  by  letter  in  order  to  bind  party 
making  same. — Chlcagro  &  G.  W.  R.  Co.  vs. 
Dane.  43  N.  Y.  240.  243. 

16.  Withdrawal  of  option  will  not  relieve 
other  party  from  necessity  of  communicating: 
his  acceptance  of  offer. — Abbott  vs.  '76  L.  & 
W.  Co.  (Cal.  May  81.  1898).  55  Pac  Rep. 
446. 

17.  Withdrawal  of  option,  or  announcing: 
that  party  will  not  sell  or  convey,  does  not 
obviate  necessity  of  communication  of  accept- 
ance, though  it  mlgrht  possibly  obviate  neces- 
sity to  tender  of  offer  to  pay  purchase  money, 
where  party  takes  necessary  steps  to  create 
contract  by  notifying  acceptance  of  offer. — 
Abbott  vs.  '76  L.  &  W.  Co.  (CaL  May  81,  1898 )» 
53  Pac.  Rep.  446. 


§  1588.    RATIFICATION  OP  CONTRACT,  VOID  FOE  WANT  OF  CONSENT. 

A  contract  which  is  voidable  solely  for  want  of  due  consent,  may  be  ratified  by  a 
subsequent  consent. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Ratification — Party  not  electing  to  rescind 

contract  after  notice. 
3-5.  Subsequent  consent — How  shown. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Phillips  vs.  Sangrer  Lb 
Co..  130  Cal.  431,  438,  62  Pac.  Rep.  749  (con- 
strued and  applied  with  1 1689). 

SB.  RATIFICATION.— Party  not  electing  to 
terminate  contract  after  knowledgre  thereof, 
must  be  reg-arded  as  ratifying  and  confirming 
same. — Phillips  vs.  Sanger  L.  Co.,  180  Cal.  481, 
433,  62  Pac.  Rep.  749. 

8.  SUBSEQUENT  CONSENT— HO'W  SHOWN. 
— Lionff  contlnned  silence  and  acquiescence  In 
contract,  and  receipt  of  benefit  of  loan  arising 


History:     Enacted  March  21,  1872. 

therefrom,  without  any  attempt  or  oflEer  to 
rescind  contract  made  by  agent,  taken  as  sub- 
sequent consent  and  ratification  of  his  acts.-^ 
Curtin  vs.  Salmon  River  H.  O.  Mln.  A  D.  Co.» 
141  Cal.  308,  311,  99  Am.  St.  Rep.  75,  74  Pac.  Rep. 
851.  See  Phillips  vs.  Sanger  lb  Co.,  130  Cal. 
431,  433,  65  Pac.  Rep.  749. 

4.  Given  to  unauthorized  acts  of  agent  will 
constitute  contract  and  bind  principal. — Curtin 
vs.  Salmon  River  H.  G.  Mln.  ft  D.  Co..  141  Cal. 
308,  311,  99  Am.  St.  Rep.  75,  74  Pac.  Rep.  851. 

5.  Corporation  recelvlnff  and  retaining  con- 
sideration of  contract  which  is  voidable  In  first 
instance  for  want  of  consent,  with  full  knowl- 
edge on  part  of  all  interested,  amounts  to  rati- 
fication, and  Is  binding. — ^MlUs  vs.  Boyle  Mln. 
Co..  132  Cal.  95,  98,  64  Pac.  Rep.  122. 


TIL  I,  eh.  III.]  ASSUMPTION    OF    OBLIGATION— ACCBPTING    BfiNBFITS.         (1321)        1 1589 

§1589.    ASSUMPTION  OF  OBLIGATION  BY  ACCEPTANCE  OF  BENEFITS. 

A  Yoluntary  acceptance  of  the  benefit  of  a  transaction  is  equivalent  to  a  consent  to 
all  the  obligations  arising  from  it,  so  far  as  the  facts  are  known,  or  ought  to  be 
known,  to  the  person  accepting. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmedy  referred  to,  etc. 
S-li.  Construed  with  reference  to  its  applica- 
tion. 
15,16.  Party  accepting  benefits  must  assume  ob- 
ligations. 
1M9.  Betention    of   benefits — ^Effect   of   nnder 
contract  made  hj  agent. 
20.  When  not  shown. 

X.  APPLIED,  CITKD,  CONSTRUBD,  RBS- 
RRRED  TO,  etc..  In:  Cutting  Pack.  Co.  vs. 
Backers'  Exchangre.  86  Cal.  674,  677,  21  Am.  St 
Rep.  63,  25  Pac.  Rep.  62,  10  L.  R.  A.  S69  (con- 
straed  and  applied);  Qribble  vs.  Columbus 
Brew.  Co.,  100  Cal.  67,  72,  S4  Pac.  Rep.  527 
(construed  and  applied);  Stone  vs.  Owens,  105 
CaL  292.  296.  297,  298,  38  Pac.  Rep.  726  (con- 
ftrued  and  applied);  Blood  vs.  La  Serena  L. 
A  W.  Co.,  113  Cal.  221,  281,  236.  41  Pac.  Rep. 
1917,  45  Id.  252  (construed  and  applied  with 
other  sections);  Thomasson  vs.  Grace  M.  E. 
Charch.  113  Cal.  658,  561,  46  Pac.  Rep.  888 
(construed  and  applied);  Lisenby  vs.  Newton, 
120  Cal.  571.  574.  65  AnL  St.  Rep.  203.  62  Pac 
Rep.  813  (construed);  Phillips  vs.  Sanger  L. 
Co..  130  Cal.  431.  483,  62  Pac.  Rep.  749  (con- 
strued and  applied  with  fl588);  Canale  vs. 
Copello,  137  Cal.  22,  25.  69  Pac  Rep.  698  (con- 
strued and  applied);  Oallagrher  vs.  Equitable 
Gas  L.  Co.,  141  Cal.  699,  706,  75  Pac.  Rep.  829 
(construed  and  applied);  White  vs.  Stevenson, 
144  Cal.  104.  112,  77  Pac  Rep.  828  (construed 
and  applied  with  other  sections). 

2.  CONSTRUED  AS  APPLYING  only  In  case 
where  party  has  received  and  accepted  benefits 
under  transaction. — Thomasson  vs.  Qrace  M.  E. 
Church.  113  Cal.  558,  561,  45  Pac  Rep.  838. 

8.    As    applying    only    to    <traiiMietloii'*    to 

which  person  accepting:  benefit  Is,  or  purports 
to  be.  or  is  claimed  to  be,  party,  but  who  would 
not  have  been  bound  by  transaction  if  he  had 
not  accepted  benefit  thereof. — Stone  vs.  Owens, 
lOS  Cal.  292.  296.  38  Pac  Rep.  726. 

4,  As  applying  vnly  "where  the  person  ac- 
eeptlair  the  benefit  of  transaction  is  party  to  it. 
—Canale  vs.  Copello,  137  CaL  22,  25,  69  Pac. 
Rep.  698. 

5.  As  applying  to  assignee  of  purchaser  tak- 
ing benefit  under  contract. — Cutting  Pack.  Co. 
va  Packers'  Exch..  86  Cal.  574.  577.  21  Am.  St. 
Rep.  63.  25  Pac.  Rep.  52,  10  L.  R.  A.  869. 

t.  As  applying  to  case  of  absolute  aaslffn- 
■eat  of  contract,  and  not  to  assignment  which 
is  only  by  way  of  collateral  security. — Stone 
va  Owens.  105  Cal.  292,  298.  88  Pac  R^p.  726. 

7.  Dlstlniniistalnflri  Cutting:  Pack.  Co.  vs. 
Packers'  Exch..  86  Cal.  574,  21  Am.  St.  Rep. 
€3,  25  Pac.  Rep.  62,  10  L.  R.  A  369,  In  which 
case  asslg^nment  was  absolute  and  so  intended. 

8.  Aji  applying  to  case  of  party  repudiating 
Other's  act  In  giving:  mortgragre,  where  such 
tttrty  claims  benefit  of  certain  release  griven  In 
consideration  of  execution  of  such  mortgragrc — 


White  vs.  Stevenson,  144  Cal.  104,  112,  77  Pac 
Rep.  828. 

9.     Aa  applying  to  ehmngo  made  In  contract 

which  amounted  to  rejection  of  origrinal  offer, 
which  is  subsequently  accepted  by  acting:  under 
It,  thereby  forming:  new  contract. — Gallag:her 
vs.  Equitable  Oas  L^  Co.,  141  Cal.  699,  706,  75 
Pac  Rep.  329. 

10«  Aa  applylair  to  note  g:lven  by  president 
of  corporation,  consideration  for  which  is  ac- 
cepted  by  corporation,  and  not  repudiated  until 
some  months  had  elapsed. — Phillips  vs.  Sang:er 
K  Co.,  ISO  Cal.  431,  433.  62  Pac  Rep.  749. 

11«  Aa  applying  to  nnanthorlsed  contract  of 
aipent,  subsequently  ratified  by  principal. — 
Oribble  vs.  Columbus  Brew.  Co.,  100  CaL  67, 
72,  84  Pac.  Rep.  527;  Stone  vs.  Owens.  105  Cal. 
292,  296,  88  Pac  Rep.  726;  Blood  vs.  La  Serena 
Lb  &  W.  Co..  lis  Cal.  221,  281,  41  Pac  Rep. 
1017,  45  Id.  252;  Bennett  va.  Judson,  21  N.  Y. 
238. 

12.  Aa  not  applylnflr  to  aaslvnee  of  vendee 
of  contract  for  purchase  of  land  in  instalments, 
containing:  statement  that  provisions  "are  to 
apply  to  and  bind  the  heirs,  executors,  adminis- 
trators, and  assigrns  of  respective  parties." — 
Lisenby  vs.  Newton,  120  Cal.  571,  672,  65  Am. 
St  Rep.  203,  52  Pac  Rep.  813. 

IS.  Aa  not  applying:  to  case  'where  contract 
of  secretary  of  rellvlona  society  is  not  approved 
of.  and  where  society's  first  act  was  repudia- 
tion of  contract. — Thomasson  vs.  Grace  M.  E. 
Church,  113  Cal.  558.  561,  45  Pac.  Rep.  838. 

14.  As  not  applylnir  to  case  'where  party 
does  not  accept  beneflts  under  asslgrnment,  nor 
where  assigrnment  is  not  made  to  such  party. — 
Canale  vs.  Copello,  137  Cal.  22.  25,  69  Pac.  Rep. 
698. 

15.  PARTY      ACCEPTING      BENEFITS      of 

transaction  must  assume  obligrations  for  which 
that  benefit  is  griven. — White  vs.  Stevenson. 
144  Cal.  104.  112,  77  Pac  Rep.  828. 

16.  Equity  will  not  permit  release  intended 
to  be  effectual  only  by  force  of  and  for  purpose 
of  g:lvingr  effect  to  mortg:ag:e  to  be  set  up  as 
defense  in  action  on  mortgragre  by  party  claim- 
ing: benefit  under  such  release,  even  though 
mortgragre  should  be  inoperative. — White  vs. 
Stevenson,  144  Cal.  104.  112.  77  Pac.  Hop.  828. 
See  Swift  vs.  Kraemer,  IS  Cal.  526.  73  Am.  Dec. 
603. 

17.  RETENTION— EFFECT  OF.— Party  re- 
taining: benefits  of  dealing:  entered  into  by  his 
ag:ent  cannot  claim  immunity  on  g:round  that 
fraud  was  committed  by  his  agrent — Bennett 
vs.  Judson.  21  N.  Y.  238,  239. 

18.  Subsequent  acts  of  party  in  whose  name 
contract  is  made  by  another,  and  without  his 
authority,  amount  to  ratification  thereof. — 
Borel  vs.  Rollins.  80  Cal.  408.  414.  See  Jack- 
son vs.  Rlchtmyer.  13  John.  (N.  T.)  867; 
affirmed.  16  John.  (N.  Y.)  323;  Baker  vs.  Lor- 
illard.  4  N.  Y.  257. 
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19.  Aet  wUek  opemtes  mm  an  ««toppel  la 
pmMmf  such  a«  aoceptlns:  benefit  of  partition  and 
dealing  with  property  allotted  as  his  own, 
amounts  to  ratification  and  confirmation  of  acts 
done  by  attorney  in  fact  without  lesral  author- 
ity.— Borel  YS.  Rollins,  SO  CaL  408,  414. 

aO.  TVHBN  NOT  SHOWN.— Acceptance  of 
benefits  by  wife  not  shown  under  assisrnment 


of  lease  made  by  husband,  duly  acknowledgrcd 
by  him  before  notary  retaining:  possession  of 
deed  under  instructions  from  husband  "to  hold 
it  for  him  or  his  order  for  benefit  of  his  wife," 
"to  be  recorded  after  his  death,"  where  such 
assignment  is  limited  to  wife,  and  she  does  not 
act  thereunder. — Canale  vs.  Copello,  187  Cal. 
22,  26,  69  Pac.  Rep.  698. 


CHAPTER  IV, 

OBJECT    OF   A   CONTRACT. 


9  1595.    Object,  what. 

§  1596.    Requisites  of  object. 

8  1597.    Impossibility^  what. 


9  1598.    When  contract  wholly  void. 
S  1599.    When  contract  partially  void. 


§  1596.    OBJECT,  WHAT.    The  object  of  a  contract  is  the  thing  which  it  is 
agreed,  on  the  part  of  the  party  receiving  the  consideration,  to  do  or  not  to  do. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc. 
2-4.  Existence  of  subject-matter — ^Actual  or  po- 
tential, etc. 
5, 6.  Destruction  of  subject-matter — ^Effect  of. 


1.  APPLIRDy  CITBD,  CONSTRUED,  RB- 
FRRRBD  TO,  etc.,  in:  Mackenzie  vs.  Uodgrkin, 
126  Cal.  591,  598,  77  Am.  St  Rep.  209,  59  Pac 
Rep.  86  (construed  with  other  sections). 

a.  EXISTBNCB  OF  SUBJECT-MATTER. — 
Subject  of  contract  must  have  actual  or  poten- 
tial existence. — Fltzgrerald  vs.  Barker,  85  Mo. 
13.  22. 

3.  Coatract  may  be  rood  as  special  or  ex- 
ecutory aerreement,  and  enforceable,  when  ar- 
ticle comes  into  existence^ — Fitzsrerald  vs. 
Barker,  85  Mo.  18,  22. 

4,  Snflldently    epcclile   promise    made   upon 


▼alnable  conalderatloa  to  pay  notes,  not  in 
existence  at  time  indicated,  is  sufficient  to  bind 
party  to  pay  same  whenever  they  are  executed. 
— Fitzgerald  vs.  Barker,  85  Mo.  IS,  22. 

5.  DESTRUCTION. — Contract  depending  vp- 
on  Klven  existence  of  eertaln  person  or  thing,, 
death  of  such  person,  or  destruction  of  such 
thins,  puts  end  to  obligration,  where  its  con- 
tinued existence  was  assumed  as  basis  of 
agrreement. — Lorillard  vs.  Clyde,  142  N.  T.  456. 
87  N.  K  Rep.  489,  24  L.  R.  A.  113.  See  Jones 
vs.  Judd,  4  N.  Y.  411,  412;  Dexter  vs.  Morton, 
47  N.  Y.  62,  7  Am.  Rep.  415;  People  vs.  Qlobe 
Mut  I*  Ins.  Co.  91  N.  Y.  174;  Taylor  vs.  Cald- 
well, 8  Best  &  a  826.  18  Bnff.  C  U  824. 

6.  Not  bindlnsr  upon  either  party  and  nei- 
ther is  entitled  to  recover  thereunder. — Siesrel 
va.  Eaton,  165  111.  650,  46  N.  E.  Rep.  449. 


§  1596.  REQUISITES  OF  OBJECT.  The  object  of  a  contract  must  be  lawful 
when  the  contract  is  made,  and  possible  and  ascertainable  by  the  time  the  contract 
is  to  be  performed.  „,,^^^j    ^^^^^^  ^^^^^  ^^^  ^3^2^ 


1,  2.  Certainty  as  to  object — Necessity  of. 

3.  Same — Words  must  show. 
4-9.  Uncertainty — How  shown. 

10.  Averment — When  uncertainty  shown  by, 

11.  Evidence — ^Parol    evidence,    when    inadmis- 

sible. 

1.     CRRTAINTT    AS    TO    ORJRCT    HBCESS- 

SARY  in  contract  constituted  by  letter  or  cor- 
respondence.— Baxter  vs.  Bishop,  65  Iowa  582, 
22  N.  W.  Rep.  685;  Clay  vs.  Rickets,  66  Iowa 
362,  28  N.  W.  Rep.  766. 

a.     EXPRESS    PROMISES    OR    COlfTRAGTS 

must  be  certain  and  explicit  to  common  intent 
at  least. — Sherman  vs.  Sherman,  17  Berg.  &  R. 
(Pa.)  46.  47. 

8.  WORDS  MUST  SHOW  that  undertaking 
was  certain. — Sherman  vs.  Sherman,  17  Sergr. 
&  R.   (Pa.)   45,  47. 

4.  UN  CERTAINTY — Hovr  •ho  wn.— Contract 
on  purchase  of  horse,  that  If  horse  prove  lucky, 
purchaser  "would  grive  more,  or  buying:  of  an- 
other horse,"  too  loose  and  vagrue  to  be  con- 


sidered in  action  on  warranty  of  horse. — Guth- 
ingr  vs.  Lynn,  2  Barn,  ft  AdL  282,  22  En?,  a  Lu 
63. 

6.  Relating:  to  ag:ent's  commission  to  pay 
"contingent  commission  of  live  per  cent," 
silent  as  to  basis  upon  which  contingency  de- 
pends, and  as  to  sum  upon  which  five  per  cent 
is  to  be  calculated,  is  void  for  uncertainty. — 
Van  Slyke  vs.  Broadway  Ins.  Co.,  115  Cal.  644,. 
646,  47  Pac.  Rep.  689.  See  Marrlner  vs.  Denni- 
son,  78  Cal.  202,  20  Pac  Rep.  886. 

6.  Terma  of  wblcb  are  too  vacne  with  re- 
spect to  contemplated  cost  of  education  and 
setting:  up  party  in  business,  void  for  uncer- 
tainty.— Bumpus  vs.  Bumpus,  68  Mich.  846,  19 
N.  W.  Rep.  29. 

7.  Uncertain  or  Incapable  of  belnv  made  cer- 
tain in  regard  to  quantity,  quality,  etc.,  or  sub- 
ject-matter of  contract,  insufficient  to  bind 
parties. — Ashcroft  vs.  Butterworth.  186  Mass. 
611.  See  Freeland  vs.  Bits,  154  Mass.  257,  26 
Am.  St.  Rep.  244,  28  N.  B.  Rep.  226,  12  U  R.  A. 
661. 
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&  UMimblcvoiui  in  Its  terms,  and  clear  and 
polBted,  aa  showins:  that  plaintiff  sold  to  him- 
ttlf.  and  defendant  bouffht  of  himself,  is  too 
oncertaln  In  its  terms  to  permit  court  to  con- 
itnc  it  as  a  contract  wherein  plaintiff  sold 
ud  defendant  bougrht  property  in  question. — 
Guterberry  vs.  Miller,  76  IlL  865,  857.  See 
BeBj«mIn  vs.  McConnelU  4  Gilm.  (111.)  686,  46 
Am.  Dec  474. 

H  Tcnn  <<Kood  eavsey'*  used  in  contract  with 
reference  to  revocation  of  same,  is  incapable 
«f  being  reduced  to  legal  certainty  by  judicial 
effort,  "and  has  no  frontier  of  meaning:  which 
can  be  defined." — Cummer  vs.  Butts,  40  Mich. 
Ill  325,  29  Am.  Rep.  630. 

U.  AYERMBNT  Df  COMPLAINT  of  promise 
ude  by  defendant   to  give  certain  property 


to  plaintiff  if  she  would  live  with  him  until 
her  marriage,  and  that  she  did  so  live,  coupled 
with  averment  to  grive  her  certain  property 
in  consideration  of  plaintiff's  living:  with  In- 
testate and  marrying  him,  and  that  contract 
was  performed  by  marrying  him, .  shows  con- 
tract void  for  uncertainty. — Sherman  vs.  Sher- 
man, 17  Serg.  &  R.  (Pa.)  45,  47. 

11.     PAROL  BVIDBNCB  IN  ADMISSIBLE]  for 

purpose  of  altering  legal  operation  of  Instru- 
ment by  evidence  of  intention,  to  effect  not  ex- 
pressed in  Instrument — ^Van  Slyke  vs.  Broad- 
way Ins.  Co.,  116  CaL  644,  646,  47  Pac.  Rep. 
689.  See  Marriner  vs.  Dennison,  78  C^L  202, 
20  Pac.  Rep.  886. 

DlstlBgiiisMngt   Balfour  vs.  Fresno  C  &  Irr. 
Co.,  100  Cal.  221,  41  Pac  Rep.  876. 


§1597.    IMP08SIBILIT7,  WHAT.    Everything  is  deemed  possible  except  that 
vhieh  is  impossible  in  the  nature  of  things. 

History:     Enacted  March  21,  1872. 


L  Applied,  dted^  eonstmed,  referred  to,  etc 
2.  Acta  of  parties — Court  will  not  inquire 

into. 
8.  Same — ^Mnst  provide  against  eontingen- 

des. 
4.  Constraction — ^When   eharaeter   of   event 
not  in  contemplation. 
5-9.  liability— General  rule  as  to. 
10-20.  Same^When  ezists. 
21-24.  Same— Belease  from. 
25,26.  Same — Ignorance  of  fordgn  laws — ^Effect 
of. 

27.  Performance — Imposdbilitji     how     far 

treated  as. 

28.  ETidence— ^uffidenejr  of. 


L  APPLISDy  CITBD,  CONSTRUBD, 
FERRED  TO,  etc..  In:  Peterson  vs.  Hubbard 
(CaL  Dec.  23,  1885),  8  Pac.  Rep.  106  (construed 
and  applied). 

Am  te  Imposaibllttr  arlalnsr  Orom  act  of  Grod» 
ie«  ante  1 1511  note  pars.  2-11;  and  post  1 1714 
note  par.  5. 

As  te  what  excwMs  pcrforauuiee,  see  ante 
11511  and  note. 

a  ACTS  OF  PARTIBS. — Court  cannot  In- 
olre  whether  parties  have  acted  wisely  or 
barshly.  If  they  are  competent  to  contract,  and 
there  has  been  no  fraud,  circumvention,  or  Ule- 
sallty. — Hanthorn  va  Qulnn,  42  Oreg-.  1,  69 
Pac  Rep.  817.  See  Sun  Print.  &  Pub.  Assoc,  vs. 
Moore,  183  XT.  &  642,  bk.  46  U  ed.  866,  22  Sup. 
Ct  Rep.  240. 

a  CONTRAOnWO  PARTPIBS  MUST  PRO- 
HDB  AGAHf  ST  CONTINGBNGIBS,  as  they  are 
presumed  to  know  whether  completion  of  duty 
they  undertake  Is  within  their  power. — ^Han- 
thorn vs.  Quinn,  42  Oregr.  If  «8  Pac.  Rep.  817. 
8ee  Stone  vs.  Dennis,  8  Port.  (Ala.)  231.  241. 

CttaSiet  of  laws. — See  pars.  26,  26  this  note. 

4.  coif  STRUCTTION. — ^Wbere  event  Is  of  sncb 
fkvaetcr  that  it  cannot  be  reasonably  sup- 
posed to  have  been  In  contemplation  of  con- 
traetlnflr  parties  when  contract  was  made,  they 
vill  not  be  held  bound  by  general  words 
^hich,  though  largre  enough  to  Include,  were 
not  oaed  with  reference  to  possibility  of  par- 
ticular contingency  which  afterwards  hap- 
pened.—Rob8on  vs.  Mississippi  R.  Ii.  Co.,  61  Fed. 


Rep.  898,  900;  Chlcaffo,  M.  ft  St  P.  R.  Co.  vs. 
Hoyt,  149  U.  a  !•  14,  bk.  87  Li.  ed.  626,  18  Sup. 
Ct.  Rep.  779. 

Foreign  laws. — See  para.  25,  26  this  note. 

5.  LIABILITY  —  OBNBRAL  RVLB.  — Party 
«xpreMily  vndertaklnir  to  do  lawful  thins,  and 
not  necessarily  impossible  under  all  circum- 
stances, and  not  dolnsr  it,  is  liable  in  damages, 
though  performance  is  rendered  impracticable, 
or  even  impossible,  by  some  unforeseen  cause 
for  which  no  provision  is  made,  and  over  which 
he  has  no  control,  but  against  which  he  might 
have  provided. — Wilson  vs.  Alcatraz  Asphalt 
Co.,  142  Cal.  182,  188,  75  Pac.  Rep.  787.  See 
Klauber  vs.  San  Diego  St.  Car  Co.,  95  Cal.  853, 
80  Pac.  Rep.  565;  Wilmington  Transp.  Co.  vs. 
O'Neil,  98  Cal.  1,  6,  82  Pac.  Rep.  705;  Sample 
va  Fresno  F.  &  Irr.  Co.,  129  CaL  222,  228,  61 
Pac  Rep.  1085.  Conn.  School  Diet.  vs.  Dauchy. 
25  Conn.  530,  68  Am.  Dec.  371.  If.  J.  Rosenr 
baum  vs.  United  States  Cr.  S.  Co.,  64  N.  J.  L. 
84,  44  Atl.  Rep.  966.  N.  Y.  Harmony  vs.  Bing- 
ham, 12  N.  Y.  99,  62  Am.  Dec.  142;  Tompkins 
vs.  Dudley,  25  N.  Y.  272,  82  Am.  Dec.  849; 
Tobias  vs.  Lissberger,  105  N.  Y.  404.  69  Am. 
Rep.  509,  12  N.  E.  Rep.  13.  Fed.  Youqua  vs. 
Nixon,  Pet.  C.  C.  221,  30  Fed.  Cas.  8S7.  Eng. 
McNeill  vs.  Reid,  9  Ring.  68,  23  Eng.  C.  L.  265. 

6.  Liability  arising  from  his  own  direct  and 
positive  undertaking. — Beebe  vs.  Johnson,  19 
Wend.  (N.  Y.)  500,  502,  32  Am.  Dec.  518;  Oak- 
ley vs.  Morton,  11  N.  Y.  25,  81,  62  Am.  Dec.  49; 
Harmony  vs.  Bingham,  12  N.  Y.  99,  108,  62 
Am.  Dec.  142;  Atkinson  vs.  Ritchie,  10  East 
530.  10  Rev.  Rep.  372;  Maryon  vs.  Carter,  4 
Carr.  &  P.  295,  19  Eng.  C.  K  892;  Campbell  vs. 
Jones,  6  Durnf.  &  E.  (6  T.  R.)  570.  571,  3  Rev. 
Rep.  263;  Hadley  vs.  Clarke,  8  Durnf.  &  E. 
(8  T.  R.)  259,  4  Rev.  Rep.  641. 

7.  Which  could  have  been  guarded  against 
beforehand  by  inspection. — Williams  vs.  Miller 
(Cal.  Feb.  16.  1885),  6  Pac.  Rep.  14.  See  Wil- 
liams vs.  Miller,  68  Cal.  290,  298,  9  Pac.  Rep. 
166. 

8.  Such  construction  is  to  be  put  upon  any 
unqualified  undertaking,  where  event  which 
causes  impossibility  might  have  been  antici- 
pated and  guarded  against  In  the  contract,  or 
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Where  Impossibility  arises  from  act  or  default 
of  promisor. — Robson  vs.  Mississippi  R.  L.  Co., 
61  Fed.  Rep.  893,  900;  ChlcafiTO,  M.  &  8t  P.  R. 
Co.  vs.  Hoyt,  149  U.  a  1,  14,  bk.  87  U  ed.  626, 

18  Sup.  Ct  Rep.  779. 

0.  Thtnff  airreed  to  b«  done  must  be  per- 
formed where  it  is  possible  or  lawfuL — Sample 
vs.  Fresno  F.  &  Irr.  Co.,  129  Cal.  222,  228,  61 
Pac.  Rep.  1085;  Wilson  vs.  Alcatraz  Asphalt 
Co.,  142  Cal.  182,  188,  76  Pac.  Rep.  787. 

10.  Bzlsta  wbere  object  to  be  aecompllsbed 
to  such  that  tt  ean  be  done  by  any  one  with 
proper  means  and  requisite  skill  and  knowl- 
edge, even  thougrh  it  may  be  impossible  to  him. 
— Sample  vs.  f^esno  F.  &  Irr.  Co.,  129  Cal. 
222,  228,  61  Pac.  Rep.  1086.  See  Klauber  vs. 
San  Dlegro  St.  Car  Co.,  96  Cal.  363,  80  Pac.  Rep. 
655;  Wilson  vs.  Alcatraz  Asphalt  Co.,  142  Cal. 
182,  188,  76  Pac.  Rep.  787;  Oakley  vs.  Morton,  11 
N.  Y.  26.  62  Am.  Dec.  49;  Harmony  vs.  Bingham, 
12  N.  Y.  99.  62  Am.  Dec  142;  Nelson  vs.  Odiorne. 
46  N.  Y.  489,  493;  Beebe  vs.  Johnson,  19  Wend. 
(N.  Y.)  600,  502,  82  Am.  Dec.  518;  McNeill  vs. 
Reid,  9  Binff.  68,  28  Ens.  C.  L.  266;  Lloyd  vs. 
Crispe,  5  Taunt.  249,  1  Eng.  C.  L.  136. 

U*  Hardship^  unforeseen  hlndranee^  or  diffi- 
culty short  of  impossibility  will  not  excuse 
party  from  doing:  what  he  has  expressly  agrreed 
to  do. — Hanthorn  vs.  Quinn,  42  Greg:.  1,  69 
Pac.  Rep.  817.  See  Stees  vs.  Leonard,  20  Minn. 
494. 

12.  Where  contract  does  not  contain  on  Its 
face  anythingr  impossible,  illegral,  or  Immoral, 
and  where  there  does  not  appear  to  have  arisen 
anything:  subsequent  to  making:  of  it  which 
renders  it  so.  when  founded  upon  sufficient 
consideration. — Hanthorn  vs.  Quinn,  42  Oregr. 
1.  69  Pac.  Rep.  817.  See  Stone  vs.  Dennis.  8 
Port.   (Ala,)   231,  241. 

18.  No  matter  If  performance  la  oat  of 
power  of  party>  it  is  not  in  law  deemed  im- 
possible  of   performance. — Beebe   vs.   Johnson, 

19  Wend.  (N.  Y.)  600.  602.  32  Am.  Dec.  518. 

14.  No  matter  if  work  Is  more  expensive 
than  anticipated. — Hanthorn  vs.  Quinn,  42 
Greg:.  1,  69  Pac.  Rep.  817. 

15.  No  matter  how  absurd  Idea  of  execution 
may  be. — Beebe  vs.  Johnson,  19  Wend.  (N.  Y.) 
500,  502.  32  Am.  Dec.  518. 

16.  No  matter  how  g:reat  hardship  may  at- 
tend responsibility. — ^Harmony  vs.  Bingham,  18 
N.  Y.  99,  62  Am.  Dec.  142. 

17.  No  matter  how  inconvenient  It  may  be, 
same  being:  possible. — Peterson  vs.  Hubbard 
(Cal.  Dec.  23.  1885).  ^  Pac.  Rep.  106;  United 
States  vs.  Smoot,  82  U.  S.  (16  Wall.)  86,  bk. 
21  li.  ed.  107. 

18.  No  matter  whether  occasioned  by  In- 
evitable accident  or  other  contIng:ency.  al- 
though not  foreseen  or  within  party's  control. 
— Harmony  vs.  Bingham.  12  N.  Y.  99,  115,  62 
Am.  Dec.  142.  See  Beebe  vs.  Johnson.  19 
Wend.  (N.  Y.)  500,  82  Am.  Dec.  618;  Ye  Seng: 
Co.  vs.  Corbltt,  9  Fed.  Rep.  428,  430;  West  vs. 
Uncle  Sam,  McAll.  C.  C.  606,  29  Fed.  Cas.  729; 
Ollpins  vs.  Consequa,  Pet  C3.  C.  86,  8  Wash. 
C.  C.  184,  10  Fed.  Cas.  420. 


19.  Without  any  default  on  part  of  person 
seeking:  to  be  relieved  therefrom. — Oakley  vs. 
Morton,  11  N.  Y.  26,  30.  62  Am.  Dec.  49;  Moak- 
eley  vs.  Rlg:g:s,  19  John.  (N.  Y.)  69,  10  Am. 
Dec.  196. 

20.  Or  even  by  act  of  God. — Carpenter  vs. 
Stevens,  12  Wend.  (N.  Y.)  689.  690.  See  Steea 
vs.  Leonard,  20  Minn.  494;  Hanthorn  vs.  Quinn, 
48  Oreg:.  1,  69  Pac.  Rep.  817. 

As  to  net  of  Giod»  see  ante  i  1611  pars.  2-11 
note,  and  post  1 1714  par.  6  note. 

21.  RBliELASEL — An    Unposslbtlltr    relensln^ 

party  from  oblig:atIon  to  perform  contract 
must  be  real  impossibility. — ^United  States  vs. 
Smoot,  82  U.  S.  (16  Wall.)  86,  bk.  21  L.  ed.  107. 

22.  Impossibility  must  consist  in  nature  of 
thingr  to  be  done,  and  not  in  inability  of  party 
to  do  it,  or  in  other  words,  where  it  Is  im- 
posslbilltas  rei  as  distlng:uished  from  impossi- 
billtas  facti. — Sample  vs.  Fresno  F.  &  Irr.  Co., 
129  Cal.  222,  228,  61  Pac.  Rep.  1085. 

23I.     Must  eonmtnt  In   nature  of  tbinir  to   be 

done,  and  not  in  inability  of  party  to  do  It. — 
Wilson  vs.  Alcatraz  Asphalt  Co.,  142  CaL  182, 
188,  75  Pac.  Rep.  787. 

S4.  PARTY  CONTRACTING  NOT  BOUND 

when  loss  has  been  caused  by  palpable  neg:ll- 
g:ence  or  other  wrongful  act  of  party  seekingr 
to  enforce  contract  This  is  said  to  be  only 
qualification  or  limitation  of  obli8:ation  imposed 
by  law  to  fulfil  contract  which  has  become 
impossible  of  performance  under  above  rule. — 
Wllming:ton  Transp.  Co.  va  O'Neil,  98  CaL  1, 
6,  32  Pac.  Rep.  705;  Barrere  vs.  Somps,  113 
Cal.  97,  104,  46  Pac.  Rep.  177.  See  Ingle  vs. 
Jones,  69  U.  S.  (2  Wall.)  1,  6,  bk.  17  L.  ed.  762. 

25.  Ignorance  of  foreign  lavr.  —  Contract 
made  to  do  act  In  another  state  which  is  illegal 
and  punishable  there,  cannot  be  enforced  by 
either  party,  where  both  have  entered  into  it 
in  Igrnorance  of  law  of  such  state. — Rosenbaum 
vs.  United  States  Cr.  &  Co.,  64  N.  J.  Lb  34.  44 
Atl.  Rep.  966. 

26.  Where  plalntlfE  did  not  know  of  exist- 
ence of  law  of  another  state,  and  defendant  had 
knowledgre  thereof  at  time  contract  was  exe- 
cuted, plaintiff  may  recover  damag:es  sustained 
by  fraud  of  defendant  in  inducing  him  to  enter 
into  it. — Rosenbaum  vs.  United  States  Cr.  S. 
Co.,  64  N.  J.  L.  34,  44  AtL  Rep.  966.  See  Arm- 
strong: vs.  Toler,  24  U.  a  (11  Wheat.)  258,  272, 
bk.  6  Li.  ed.  468;  Waugh  vs.  Morris,  L.  R.  8  Q. 
B.  202;  Spence  vs.  Chodwick,  10  Ad.  &  £2.  N.  S. 
617,  69  Eng.  C.  L.  516. 

27.  performance:.— ImpoBBlblUtT  relenn- 
Ing  party  from  liability  to  suit  for  non-per- 
formance, does  not  amount  to  performance, 
so  as  to  enable  party  to  sue  and  recover  as  If 
he  had  performed. — ^United  States  vs.  Smoot,  82 
U.  S.  (16  WallJ  36,  bk.  21  L.  ed.  107. 

28.  evidence  mnst  show  tbnt  thing  cannot 
by  any  possible  means  be  effected,  and  nothing 
short  of  this  will  excuse. — Sample  vs.  Fresno 
F.  St  Irr.  Co.,  129  CaL  222,  228.  61  Pac.  Rei>. 
1086.  See  The  Harrlman  vs.  Emerick,  76  U.  S. 
(9  Wan.)  161,  172,  bk.  19  L.  ed.  629. 


§1598.    WHEN  CONTRACT  WHOLLY  VOID.     Where  a  contract  has  but  a 
single  object,  and  such  object  is  unlawful,  whether  in  whole  or  in  part,  or  wholly 
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impossible  of  performance,  or  so  vaguely  expressed  as  to  be  wholly  unascertainabley 
the  entire  contract  is  void. 

History;     Enacted  March  21,  1872. 

1.  Applied,  cited  construed,  referred  to,  etc 

2.  Construed  witn  reference  to  application. 
3-6.  Interpretation — Circumstances — Sense,  etc. 
7-9.  When  void. 


L  APPLIED),  CITESD,  CONSTRVBD,  RE- 
FERRED TO,  etc.,  in:  SutlilT  vs.  Seidenberfir, 
Ul  CaL  63.  65,  64  Pac.  Rep.  131,  469  (construed 
tnd  applied). 

t.  CONSTRUBD  AS  APPLYING  to  contract 
made  with  commission  agrent  by  which  he 
Qsdertakes  "to  make  success  of  .  .  .  line  of 
soods"  and  by  "asslstinff  to  make  a  success" 
of  business,  langruaffe,  although  vagrue,  ex- 
pressing: contract,  and  not  being:  wholly  un- 
Ascertainable. — Sutliff  vs.  Seldenbergr,  182  Cal. 
il  65.  64  Pac  Rep.  131,  469. 

3.  INTBRPRBTATION.  —  Contract    explain- 

aUe  with  reference  to  circumstances  under 
which  created. — Sutliff  vs.  Seidenbergr,  132  Cal. 
a  S5.  64  Pac  Rep.  131,  469. 

4.  Contmct  nnut  be  Interpreted  in  sense 
In  which  promisor  believed  at  time  of  making: 
of  it  that  promisee  understood  it,  where  terms 
used  are  ambie:uous  or  uncertain. — Sutliff  vs. 
Seldenberg:,  132  CaL  68.  65.  64  Pac  Rep.  181,  469. 

8.    Contract    will    be    Interpreted    so    as    to 

make  it  operative,  definite,  reasonable,  and 
capable    of    being:   carried    into    effect,    where 


such  interpretation  will  not  violate  intention  of 
parties. — Sutliff  vs.  Seldenberg:,  182  Cal.  63,  65, 
64  Pac  Rep.  131,  469. 

6.  Contract  made  with  linn  of  commission 
nterchants,  whereby  one  undertakes  to  make 
success  of  line  of  g:oods,  and  other  undertakes 
to  make  success  by  assisting:,  is  not  void  or 
80  vaguely  expressed  as  to  be  wholly  unascer- 
talnable. — Sutliff  vs.  Seldenberg:,  132  Cal.  63, 
66.  64  Pac.  Rep.  181,  469. 

7.  'WHEN  VOID. — Contract  having  single 
object,  and  that  so  vag:ue  as  to  be  wholly  un- 
ascertainable,  is  entirely  void. — Sutliff  vs.  Sel- 
denberg:, 132  Cal.  63,  65,  64  Pac  Rep.  131,  469. 

8.  Entire  contract  partly  founded  upon  11- 
legral  consideration,  wholly  void. — Moffatt  vs. 
Bulson,  96  Cal.  106,  109,  81  Am.  St.  Rep.  192, 
SO  Pac  Rep.  1022. 

8i  Contract  to  sell  and  convey  lands  taken 
up  under  homestead  laws,  made  before  filing: 
proof,  is  illeg:al  and  void. — ^Moffatt  vs.  Bulson, 
96  Cal.  106,  109.  31  Am.  St  Rep.  192,  30  Pac 
Rep.  1022.  See  Rose  vs.  Nevada  &  G.  V.  W.  & 
Lw  Co.,  78  Cal.  885,  16  Pac  Rep.  19;  Stewart  vs. 
Sutherland,  98  Cal.  270,  28  Pac  Rep.  947;  Mont- 
g:omery  vs.  Pacific  Coast  L.  B..  94  Cal.  284,  28 
Am.  St.  Rep.  122,  29  Pac.  Rep.  640;  Pevey  vs. 
Jones,  71  Miss.  647,  42  Am.  St.  Rep.  486.  16  So. 
Rep.  262. 


§  1599.  WHEN  CONTRACT  PARTIALLY  VOID.  Where  a  contract  has  several 
distinct  objects,  of  which  one  at  least  is  lawful,  and  one  at  least  is  unlawful,  in 
whole  or  in  part,  the  contract  is  void  as  to  the  latter  and  valid  as  to  the  rest. 

History:     Enacted  March  21,  1872. 

L   In  QeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Object  unlawful  in  part — Contract  void 

unless  severable. 
4-10.  Same — When  and  when  not  enforceable. 
11-15.  Same — Same — ^Illustrations. 
16-19.  Question  of  divisibility — ^Upon  what  de* 
pendent. 

20.  Befusal  of  goods — ^Effect  of. 

n.    When  Contract  Entire. 

21.  Combination — Controlling  manufaeture  of 

articles. 

22.  Complete  work — Contract  calling  for  lump 

sum. 

23.  Employment — ^At  specified  sum  per  month 

for  certain  period. 
S4^25.  Gross  sum  fixed  for  whole. 
26,27.  Instalments  —  Monthly  estimates  —  Prog- 
ress of  work. 
28.  Bestraint  of  trade. 
29, 30.  State  lands — Sale  of  onder  statute. 

31.  Stock  in  corporate  company— Contract  re- 
lating to  on  promise  of  employment. 

82.  Same--On  promise  to  control  voting. 

in.    When  Contract  Severable 

83.  Covenant  relating  to  part  eonsideratioii— 

When  severable. 
34-38.  Distinct  articles—Items,  eta. 


39.  Freight — Contract  relating  to,  separable 
as  to  time  of  payment. 

40.  Interest — When  separable  from  principal* 

41.  Mortgage — Distinct  transactions. 

42.  Price — ^Apportioned  by  contract. 
43-45.  Restraint  of  trade 

46.  Sidewalk — Contract  to  lay,  when  separ- 
able. 

47.  Statute— Matter    made    void    by — ^Mixed 
with  other  matter. 

I.     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Grangrer  vs.  Orig:lnal  B. 
M.  &  Mln.  Co.,  59  Cal.  678,  688  (construed  and 
applied);  Porter  vs.  Fisher  (Cal.  Nov.  8,  1898), 
84  Pac  Rep.  700  (construed  and  applied);  Mc- 
Vicker  vs.  McKenzie,  136  Cal.  656,  660,  69  Pac. 
Rep.  495  (construed  and  applied). 

Aa  to  bvUdlnflT  and  analosona  oontraeta  and 
their  entirety,  see  monosn^aphle  note  69  Am. 
St  Rep.  285-289. 

As  to  dlvlalblllty  of  contraeta  In  rcatraint  of 
trade,  see  monographic  note  92  Am.  Dec  764, 
765. 

As  to  entlretr  of  contract  for  personal  scr- 
▼lees,  see  monosn^aphle  note  69  Am.  St.  Rep. 
289-291. 

As  to  entlretr  of  eontraeta  and  ^vhen  com- 
plete performance  la  assentlal  to  causa  of  ao« 
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tlon,  see  monogrraphle  note  59  Am.  St.  Rep. 
277-295. 

Am  to  fall  performance  of  entire  contracted 
generally,  see  monographic  note  59  Am.  St. 
Rep.  281>288. 

As  to  rlffht  to  recover  on  a  quantum  memlty 
see  monoerraphic  note  by  Robert  Desty,  1  Im 
R.  A.  827. 

As  to  riirbt  to  rescind  eontract,  see  mono- 
graphic note  1  L.  R.  A.  826. 

As  to  ^hat  contracts  are  dlTlslblCy  see  mono- 
graphic note  59  Am.  St.  Rep.  279-281. 

As  to  'vrhat  Is  an  entire  contract^  see  mono- 
graphic note  59  Am.  St.  Rep.  277-279. 

As  to  whetber  contract  la  entire  or  seTerablCy 
see  monographic  note  by  Robert  Desty,  1 
L.  R.  A.  826,  827. 

2.  OBJKCT  UNLA^MHETUL  IN  PART.— Void 
unless  severable* — Contract  object  of  which 
is  unlawful  in  part  is  void  In  its  entirety,  un- 
less lawful  portion  thereof  is  severable  from 
that  which  is  unlawful. — Firebausrh  vs.  Bur- 
bank,  121  Cal.  186,  191,  63  Pac.  Rep.  660. 

3.  Contract  void  If  portion  only  of  con- 
sideration is  illegral. — Prost  vs.  More,  40  Cal. 
347,  348;  Forbes  vs.  McDonald,  54  Cal.  98,  99. 
See  N.  H.  Roby  vs.  West,  4  N.  H.  286,  290,  17 
Am.  Dec.  423.  N.  J.  Ellicott  vs.  Chamberlin, 
38  N.  J.  Eq.  (11  Stew.)  604,  611,  48  Am.  Rep. 
827.  N.  Y.  Crawford  vs.  Morrell,  8  John.  258. 
Bns.  Mechelen  ys.  Wallace,  7  Ad.  &  E.  49,  84 
Ene:.  C.  C.  L.  32;  Thomas  vs.  'Williams.  10  Barn. 
&  C.  664,  671,  21  Engr.  C.  L.  143. 

4.  Wlien  and  wben  not  enforceable. — ^Vold 
contract  cannot  form  basis  of  Judicial  proceed- 
ing:.— Buck  vs.  City  of  Eureka.  109  Cal.  504, 
522,  42  Pac.  Rep.  243,  80  L.  R.  A.  409.  See 
Prost  vs.  More,  40  Cal.  847,  848;  Santa  Clara 
V.  M.  &  L.  Co.  vs.  Hayes,  76  Cal.  887,  9  Am. 
St.  Rep.  211.  18  Pac.  Rep.  391.  N.  H.  Roby  vs. 
West,  4  N.  H.  285,  290,  17  Am.  Dec.  428.  W.  J. 
Ellicott  vs.  Chamberlin,  38  N.  J.  Eq.  (11  Stew.) 
604,  611,  48  Am.  Rep.  827.  W.  Y.  Crawford  vs. 
Morrell,  8  John.  253.  Ens.  Mechelen  vs.  Wal- 
lace, 7  Ad.  &  E.  49,  34  Eng:.  C.  L.  82;  Thomas 
vs.  Williams,  10  Barn.  &  C.  664,  671,  21  Engr. 
C.  L.  143. 

Rvlc  has  no  application^  after  ezccntlon  of 
contract,  to  obllgrations  arising:  under  executed 
contract  (stated,  but  not  decided). — McVicker 
vs.  McKenzle,  136  Cal.  656,  659,  69  Pac.  Rep. 
495  (citins  McDonald  vs.  Lamb,  18  Wash.  412, 
43  Pac.  Rep.  348). 

8.  Consldcratlott  which  Is  not  severable 
from  entire  contract,  cannot  be  enforced. — 
Pueblo  ft  A.  V.  R.  Co.  vs.  Taylor,  6  Colo.  1.  16. 
45  Am.  Rep.  512.  See  Valentine  vs.  Stewart,  15 
Cal.  387,  404;  More  vs.  Bonnet,  40  Cal.  251,  6 
Am.  Rep.  621.  Ark.  Hannaur  &  Co.  vs.  Gray, 
25  Ark.  351.  Oa.  Chandler  vs.  Johnson.  39 
Ga.  85.  Iowa.  Braitch  vs.  Guelick,  87  Iowa  212. 
Ky.  Kimbrouffh  vs.  Lane,  11  Bush  556.  Neb. 
Hamilton  vs.  Thrall.  7  Neb.  210.  N.  H.  Bixby 
vs.  Moor.  51  N.  H.  402.  N.  Y.  Arnot  vs.  Pitts- 
ton  &  Elmlra  C.  Co..  2  Hun  591;  Saratoga  Co. 
Bank  vs.  King:,  44  N.  Y.  87.  Ohio.  Widoe  vs. 
Webb,  20  Ohio  St  431,  6  Am.  Rep.  664. 

6.  Where  contract  is  entire,  without  alleff- 
ing:  breach  of  contract  which  would  Justify 
abandonment  and  action  of  quantum  meruit. — 
Cox  vs.   Western  Pac  R.  Co.,   44   Cal.   18.   22. 


See  Miner  vs.  Bradley,  39  Mass.  (22  Pick.)  457; 
Clark  vs.  Baker,  46  Mass.  (5  Met)  452;  Bersch 
vs.  Sander,  37  Mo.  104. 

7.  Entire  contract  which  la  Indivisible  must 
fall  or  stand  together  as  a  whole. — Norris  vs. 
Harris,  16  Cal.  226.  256. 

8.  Valid  part  of  contract  will  be  enforced 

where  parts  are  readily  severable,  and  not  de- 
pendent upon  each  other  in  any  material  sense. 
— ^Porter  vs.  Fisher  (Cal.  Nov.  8,  1893),  84  Pac. 
Rep.  700.  See  Treadwell  vs.  Davis,  84  Cal. 
601,  94  Am.  Dec.  770;  More  vs.  Bonnet,  40  Cal. 
251,  254,  6  Am.  Rep.  621;  Granger  vs.  Original 
K  M.  &  Mln.  Co.,  59  Cal.  678;  McVicker  vs.  Mc- 
Kenzle, 136  Cal.  656,  660,  69  Pac.  Rep.  495. 

0.  When  contract  la  of  snch  nature  that 
good  part  of  consideration  can  be  separated 
from  that  which  is  bad,  courts  will  make  dis- 
tinction, for  common  law  will  divide  according 
to  common  reason,  and  having  made  that  void 
that  is  against  law,  will  let  rest  stand. — Jack- 
son vs.  Shawl,  29  Cal.  267,  272;  Porter  vs.  Fisher 
(Cal.  Nov.  8,  1898),  34  Pac.  Rep.  700.  See  Weber 
vs.  Clark,  24  Minn.  854;  Nelichka  vs.  Esterly, 
29  Minn.  146,  12  N.  W.  Rep.  457;  Spear  vs. 
Snyder,  29  Minn.  463.  IS  N.  W.  Rep.  910;  Peter- 
son vs.  Mayer,  46  Minn.  468,  49  N.  W.  Rep.  246; 
McGrath  vs.  Cannon,  55  Minn.  457,  460,  67  N.  W. 
Rep.  150. 

10.  Matter  void  even  by  atatnte,  mixed  up 
with  matter  which  is  valid,  and  which  Is  en- 
tirely independent  of  that  which  is  void,  con- 
tract will  stand  good  so  far  as  matter  is  valid, 
and  void  as  to  rest — Jackson  vs.  Shawl,  29  Cal. 
267,  272.  See  De  Groot  vs.  Van  Duser,  20  Wend. 
(N.  Y.)  890,  412;  Leavitt  vs.  Palmer,  S  N.  Y. 
19,  37,  51  Am.  Dec.  333. 

11.  Illnstratlons. — Agreement  made  by  hetr 

to  compensate  executor  for  extraordinary  ser- 
vices, or  for  expenses  incurred  for  emplosring 
attorneys  other  than  such  as  may  have  been 
previously  fixed  by  court,  is  prohibited  by 
statute  and  void  in  its  entirety. — Firebaugh  vs. 
Burbank,  121  Cal.  186,  191,  53  Pac.  Rep.  560. 

la.  Contract  made  by  tmstee  having  for  Its 
consideration  resignation  of  his  trust,  is  illegral 
as  contra  bonos  mores. — Forbes  vs.  McDonald. 
64  Cal.  98,  100;  Ellicott  vs.  Chamberlin,  38 
N.  J.  Eq.  (11  Stew.)  604,  611,  48  Am.  Rep.  827 
(executorship). 

IS.  Note  and  mortvase  consideration  for 
which  is  capable  of  being  severed  will  not 
render  note  void  as  to  whole  amount — Gran^rer 
vs.  Original  E.  M.  &  Min.  Co.,  59  C^l.  678.  682. 

14.  Where  artldea  are  bought  at  same  time, 
and  separate  price  agreed  upon  for  each,  al- 
though they  are  included  in  one  instrument, 
it  being  considered  as  separate  contract  for 
each  article. — Field  vs.  Austin,  131  Cal.  879. 
884,  68  Pac.  Rep.  692.  See  Jackson  vs.  Shawl. 
29  CaL  267,  272;  Treadwell  vs.  Davis,  34  Cal. 
601,  94  Am.  Dec.  770;  Miner  vs.  Bradley,  39 
Mass.  (22  Pick.)  457,  469;  Johnson  vs.  Johnson, 
8  Bos.  &  P.  162,  6  Rev.  Rep.  786;  Mayfield  vs. 
Wadsley,  3  Barn.  &  C.  857,  861,  10  Eng.  C  K 
110,  5  Dowl.  &  Ry.  224,  228. 

15.  Where  contract  shows  possible  dcfldeacy 

In  number  of  articles  contemplated  by  parties 
at  time,  and  provision  for  compensation  pro- 
vided  for   such   deficiency,   failure   to   deliver 
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whole  number  will  not  Invalidate  contract. — 
Korrls  vs.  Harris,  16  Cal.  226,  256.  See  Mayfleld 
VL  Wadsley,  3  Barn.  &  C.  357,  361,  10  Engr.  C. 
L  110.  6  Dowl.  St  Ry.  224,  228;  Wood  vs.  Ben- 
son. 2  Cromp.  A  Jer.  94.  87  Rev.  Rep.  636. 

It.  QUESTION  OF  DIVISIBILITY— Upon 
what  dependent. — Question  whether  contract 
Is  entire  or  severable  cannot  be  solved  by  any 
precise  rule,  but  must  be  considered  both  by 
the  langruagre  and  subject-matter  thereof. — 
More  vs.  Bonnet,  40  Cal.  261,  264,  6  Am.  Rep. 
€21. 

17.  Depends  more  upon  Intention  as  grath- 
ered  therefrom  than  upon  the  specific  method 
of  performance  or  payment. — State  ex  reL 
Powningr  vs.  Jones.  21  Nev.  610,  614,  34  Pac 
Rep.  450;  Quigrley  vs.  De  Haas,  82  Pa.  St.  267, 
S7S. 

18.  Depends  upon  Intention  of  parties,  as- 
certained from  langruaire  employed  in  subject- 
matter. — State  ex  rel.  Powning  vs.  Jones,  21 
Nev.  510,  514,  34  Pac.  Rep.  460. 

19.  Depends  upon  intention,  as  grathered 
from  whole  instrument. — State  ex  rel.  Powning 
vs.  Jones.  21  Nev.  610.  614.  34  Pac  Rep.  450. 
See  More  vs.  Bonnet,  40  CaL  251,  6  Am.  Rep. 
621.  Mass*  Clark  vs.  Baker,  46  Mass.  (6  Met) 
452;  Morse  vs.  Brackett.  98  Mass.  205;  Mans- 
field vs.  TrisrSt  lis  Mass.  350.  Pa.  Shinn  vs. 
Bodine.  60  Pa.  St  182,  100  Am.  Dec.  560;  West 
Republic  Min.  Co.  vs.  Jones,  108  Pa.  St  55,  66. 
Fed.  Gray  va  Hinton,  7  Fed.  Rep.  81,  2  McC. 
a  C.  167. 

M.  RBFUSAIj — Effeet  of. — Refusal  of  some 
article  mentioned  in  contract  will  not  be  taken 
as  refusal  of  others,  where  contract  is  sever- 
able, and  rejection  of  former  will  be  no  re- 
jection of  rigrht  to  receive  latter. — ^Herzogr  vs. 
Pnrdy,  119  Cal.  99,  102,  51  Pac.  Rep.  27.  See 
Toungr  &  C.  Mtg.  Co.  vs.  Wakefield.  121  Mass. 
91;  Morgran  vs.  McKee.  77  Pa.  St  228. 

IL     WHEN   CONTRACT   ENTIRE. 

St  COMBIIVATIONS.— Contract  to  form  m 
eemblnatlon  for  sole  purpose  of  increasinfir 
price  of  articles,  limiting^  amount  thereof  to 
be  manufactured,  and  sivingr  one  party  con- 
trol of  all  articles  manufactured,  which  is  in- 
separable, is  invalid  and  cannot  be  enforced, 
being  in  restraint  of  trade. — Santa  Clara  V. 
H  &  L.  Co.  vs.  Hayes.  76  Cal.  387.  393,  9  Am. 
St  Rep.  211,  18  Pac.  Rep.  391.  See  Valentine 
VI.  Stewart  16  Cal.  387,  404;  Jackson  vs. 
Shawl,  29  Cal.  267;  Treadwell  vs.  Davis.  34 
Cal.  601.  94  Am.  Dec.  770;  More  vs.  Bonnet,  40 
Gal.  261,  6  Am.  Rep.  621;  Prost  vs.  More,  40 
CaL  347;  Forbes  vs.  McDonald.  64  Cal.  98; 
Granger  vs.  Original  B.  M.  ft  Min.  Co..  69  Cat 
<78;  Amott  vs.  Pittston  &  Elmira  Coal  Co., 
«8  N.  Y.  568,   669,   28  Am.   Rep.   190. 

&  COMPUSTB  WORK. — Contraet  to  put  la 
eoBplete  ventilatlns  systeni  for  lump  sum, 
payment  of  entire  sum  to  be  made  after  work 
completed,  is  entire  eohtract,  so  that  party 
cannot  recover  thereunder  In  case  of  de- 
struction by  flr«  before  completion. — Huyett 
ft  Smith  Mfg.  Co.  vs.  Chicago  Edison  Co.,  167 
ni.  283.  69  Am.  St  Rep.  272,  47  N.  E.  Rep.  884. 

Cerperatloa« — See  pars.  31,  32  this  note. 

18,  EMPIjOTMEIVT. — Contract  for  labor  for 
clgbt  sMstlui   at   spedfle   sum   per   month,   is 


entire  contract  for  eight  months'  labor,  upon 
which  no  action  will  lie  to  recover  value  of 
part  of  services  performed. — Hutchinson  vs. 
Wetmore,  2  Cal.  310,  312.  66  Am.  Dec.  337.  See 
Mass.  Davis  vs.  Maxwell.  63  Mass.  (12  Met) 
286;  Rice  vs.  Dwight  Mfg.  Co.,  56  Mass.  (8 
Cush.)  80.  Mont.  Isaacs  vs.  McAndrew,  1 
Mont  437,  451.  N.  Y.  McMillan  vs.  Vanderlip, 
12  John.  165,  7  Am.  Dec.  299;  Reab  vs.  Moor, 
19  John.  837;  Itsntry  vs.  Parks,  8  Cow.  63. 
Ohio.  Larkin  vs.  Buck,  11  Ohio  St.  561;  Stein 
vs.  Steamboat  Prairie  Rose,  17  Ohio  St.  471, 
476,  93  Am.  Dec.  631. 
Employment. — See  pars.   31,  32  this  note. 

24.  GROSS  SUM  FIXED. — Wliere  gross  snm 
is  fixed  for  whole  number  of  articles,  and  no 
means  for  determining  price  for  each  is  af- 
forded, it  is  implied  agreement  that  whole  is 
to  be  taken  or  none. — Norrls  vs.  Harris,  16 
CaL  226,  266.  See  Miner  vs.  Bradley,  39 
Mass.   (22  Pick.)   457,  469. 

95.  Contract  for  press  and  folder,  fixing 
price  at  gross  sum  for  two  articles,  press  to 
be  delivered  immediately,  folder  within  two 
weeks,  is  entire  and  indivisible,  so  that  fail- 
ure  to  deliver  folder  gives  the  purchaser  right 
to  rescind. — Campbell  Print  P.  Mfg.  Co.  vs. 
Marsh.  20  Colo.  22,  31,  36  Pac.  Rep.  799.  See 
Norrls  vs.  Harris,  16  Cal.  226.  N.  Y.  Husted  vl 
Craig,  36  N.  Y.  221.  N.  C.  Bell  vs.  Hoffman. 
92  N.  C.  273.  Fed.  Norrlngton  vs.  Wright,  116 
U.  a  188,  bk.  29  L.  ed.  366,  6  Sup.  Ct  Rep.  12; 
Robinson  vs.  Brooks,   40  Fed.  Rep.  626. 

ae.  INSTALMENTS.— Contract  calling  fot 
instalments  upon  monthly  estimates  of  work, 
whether  finished  or  unfinished,  leaves  consid- 
eration entire  upon  both  sides. — Cox  vs.  West- 
em  Pac.  R.  Co.,  44  Cal.  18.  22;  Cox  vs.  West- 
ern Pac.  R.  Co..  47  Cal.  87,  89. 

27.  Contraet  for  eonstmetlon  of  part  of 
tomplke,  to  be  paid  for  in  instalments  as  work 
progresses,  reserving  certain  sum  due  accord- 
ing to  estimate  at  time  of  payment,  is  entire 
contract — Cox  vs.  Western  Pac.  R.  Co.,  44 
Cal.  18,  22.  See  Shaw  vs.  Lewlston  &  K. 
Tump.  Co..   2   Pen.   &  W.    (Pa.)    464. 

28.  RESTRAINT  OF  TRADE — Contraet  re- 
straining exercise  of  business  within  city  and 
county  of  San  Francisco,  and  within  state  of 
California,  is  in  that  respect  entire,  and  there- 
fore not  enforceable,  being  illegal. — ^More  vs. 
Bonnet  40  Cal.  261,  264,  6  Am.  Rep.  621.  See 
Wright  vs.  Ryder.  36  Cal.  842.  357,  96  Am.  Deo. 
186;  City  Carpet  B.  etc.  Works  vs.  Jones,  108 
Cal.  606,  513,  36  Pac   Rep.  841. 

29.  STATE  LANDS — SALE  OF. — Contracts 
made  by  state  for  sale  of  lands,  is  entire,  so 
that  failure  of  purchaser  to  pay  interest  upon 
balance  due  on  any  one  part  is  forfeiture  of 
whole. — State  ex  rel.  Pownlng  vs.  Jones,  21  Nev. 
610,  614.  84  Pac.  Rep.  460. 

80.  State  stntnte  regnlatlng  sale  of  state 
lands,  construed  as  making  contract  thereun- 
der entire  and  indivisible. — State  ex  rel.  Pown- 
lng vs.  Jones,  21  Nev.  610,  614,  84  Pac.  Rep. 
450. 

Statute  regulating  sales. — Sea  pars.  29,  80 
this  note. 

SI.  STOCK  IN  CORPORATE  COMPANY.— 
Contraet  relatlnir  to  purehasa  or  control  of  eor- 
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pomte  stocky  founded  on  promise  to  secure  em- 
ployment and  promise  of  money,  is  not  such 
that  legral  part  of  consideration  can  be  sepa- 
rated from  illegalp  and  so  enforce  contract,  as 
it  would  make  new  contract  for  one  wroner-doer 
to  enable  him  to  enforce  it  agrainst  other  who 
had  been  more  culpable. — Oage  vs.  Fisher,  6 
N.  D.  297,  311,  65  N.  W.  Rep.  809,  81  L.  R.  A. 
657.  See  Tobey  vs.  Robinson,  99  111.  222,  228; 
Casady  vs.  Woodbury  Co.,  18  Iowa  118. 

82.  Contract  to  allow  another  to  control 
votinsT  of  stock,  based  upon  promise  of  one  who 
is  to  control  such  stock  to  secure  for  owner 
office  in  corporation,  is  lllegral,  and  whole  con- 
tract is  void,  althougrh  lllegral  consideration 
(the  promise  to  secure  the  office)  constitutes 
only  part  of  consideration  for  ag'reement  to 
give  such  promisee  control  of  stock. — Gagre  vs. 
Fisher,  5  N.  D.  297,  311,  65  N.  W.  Rep.  809,  81 
L.  R.  A.  657.  See  Forbes  vs.  McDonald,  54  Cal. 
98.  Kan.  Noel  vs.  Drake,  28  Kan.  265,  42  Am. 
Rep.  162.  Mass.  Guernsey  vs.  Cook,  120  Mass. 
501;  Woodruff  vs.  Wentworth,  138  Mass.  809. 
Fed.  West  vs.  Camden,  185  U.  S.  607,  bk.  84  Im 
ed.  254,  10  Sup.  Ct.  Rep.  888. 

Totlns  contract  to  control  elections  In  cor- 
poration.— See  par.  82  this  note. 

III.     WHEN  CONTRACT  SEVERABLE. 

Articles — Contract  for  dlllcrcnty  at  different 
prices. — See  pars.  84,  86  this  note. 

83.  COVENANT  GOING  ONLY  TO  PART 
CONSIDERATION^  breach  of  which  may  be  paid 
for  in  damagres,  is  regrarded  as  independent 
and  different,  so  that  action  for  breach  thereof 
may  be  maintained  without  provlngr  perform- 
ance, where  contract  contains  several  separate 
and  independent  covenants  not  coveringr  whole 
grround  of  contract,  executed  or  performed  in 
part  by  one  of  parties. — Pacific  Mill  Co.  vs.  Ih- 
man,  Toulsen  &  Co.  iOreg.  April  10,  1905),  80 
Pac  Rep.  424.  See  Pordasre  vs.  Cole,  1  Saund. 
819,  820. 

S4.  DISTINCT  ARTICLES,  ETC.— Contract 
made  at  same  time  for  different  articles  at 
different  prices,  is  not  entire  contract,  unless 
taking:  of  whole  is  essential  from  character  of 
property,  or  is  made  so  by  agrreement  of  par- 
ties, or  unless  It  Is  of  such  nature  that  failure 
to  obtain  part  of  articles  will  materially  affect 
object  of  contract  and  thus  Influence  sale,  if 
such  failure  had  been  anticipated. — ^Norrls  to. 
Harris,  15  Cal.  226,  266;  Field  vs.  Austin,  181 
Cal.  379.  383,  63  Pac.  Rep.  692;  Miner  vs.  Brad- 
ley, 89  Mass.  (22  Pick.)  467,  469. 

85.  Order  for  different  articles,  quantity, 
description,  and  price  of  each  being:  separately 
■pecifled,  is  several,  so  that  party  can  keep 
those  which  comply  with  contract  and  refuse 
the*  balance. — Potsdamer  vs.  Kruse,  67  Minn. 
193,  196.  68  N.  W.  Rep.  988. 

86.  Contract  consisting  of  several  and  dis- 
tinct items,  price  to  be  paid  Is  apportioned  to 
each  item  or  left  to  be  Implied  by  law,  sever- 
able.— State  ex  rel.  Pownlngr  vs.  Jones,  21  Nev. 
610.  614,  34  Pac.  Rep.  460.  See  Lucesco  Oil  Ca 
vs.  Brewer.  66  Pa.  St.  851. 

87.  Contract  apportioning  several  items  of 
property  and  grivlngr  separata  ratPR.  la  rAsrarded 
as  severable,  in  absence  of  evidence  showingr 
that  sale  of  one  item  was  continirent  upon  sale 


of  others,  and  that  contract  was  for  any  other 
reason  entire. — Herzog:  vs.  Purdy,  119  Cal-  99, 
101,  61  Pac  Rep.  27.  See  Norrls  vs.  Harris,  15 
Cal.  226,  266,  257;  More  vs.  Bonnet,  40  Cal.  251, 

6  Am.  Rep.  621. 

88.  Contract  enforced  so  far  as  it  is  valid, 
where  it  contains  two  distinct  stipulations,  for 
each  of  which  separate  consideration  is  ex- 
pressed, where  there  is  no  reason  to  suppose 
that  express  consideration  for  one  formed  any 
part  of  consideration  for  other. — McVicker  vs 
McKenzie.  136  Cal.  656,  669,  69  Pac.  Rep.  495. 

89.  FREIGHT — Contract  relatlni?  to  may  be 

separable  so  far  as  time  when  payment  for 
freigrht  to  be  hauled  is  concerned,  and  prices 
to  be  paid,  but  entire  so  far  as  time  during 
which  it  is  to  continue  is  concerned. — Dunn  vs. 
Daly,  78  Cal.  640,  644.  21  Pac.  Rep.  377. 

40.  INTBRESST  SEPARABLiE:  FROM  PRUf- 
CIPAIi. — Contract  entered  into  by  pawnbrolcer 

upon  loan  secured  by  pledgee  with  interest  be- 
yond rate  allowed  by  statute,  legal  as  to  prin- 
cipal sum,  but  Illegal  as  to  Interest,  as  two 
were  not  inseparable. — Jackson  vs.  Shawl,  29 
Cal.  26.7,  272. 

Loan — Interest  on« — See  par.  40  this  note. 

41.  MORTGAGE  —  DISTINCT  TRANSAC* 
TION9. — Consideration  for  mortgraare  made  up  of 
several  distinct  transactions,  some  of  which  are 
legral  and  some  of  which  are  not,  will  be  up- 
held, where  one  can  be  separated  with  cer- 
tainty from  others,  so  far  as  such  consideration 
is  free  from  taint  of  illegrality. — Conradt  vs. 
Lepper  (Wyo.  July  6,  1905).  81  Pac.  Rep.  307. 
See  Mass.  Warren  vs.  Chapman,  105  Mass.  87. 
Miss.  Carradine  vs.  Wilson,  61  Miss.  573.  N.  J. 
Feldman  vs.  Gamble,  26  N.  J.  Eq.  (11  C.  E.  Or.) 
494.  N.  Y.  Williams  vs.  Fitzhugh.  37  N.  Y. 
444.  Vt.  Shaw  vs.  Carpenter,  54  Vt.  155,  41  Am. 
Rep.  887.  Fed.  Corbett  vs.  Woodward,  5  Sawy. 
C.  C.  403.  6  Fed.  Cas.  631. 

Pawnbroker — lllegral  interest. — See  par.  40 
this  note. 

48.  PRICE  APPORTIONED. — ^Whcre  price  la 
expressly  apportioned  by  contract  or  appor- 
tionment may  be  implied  by  law,  to  each  item 
to  be  performed,  contract  will  generally  be 
held  to  be  severable. — More  vs.  Bonnet,  40  Cal. 
251,  254,  6  Am.  Rep.  621. 

48.  RESTRAINT  OF  TRADE.— Contract  in 
restraint  of  treated  as  divisible  and  enforce- 
able to  extent  to  which  it  is  reasonable. — City 
C.  B.  Works  vs.  Jones.  102  Cal.  506.  513,  36  Pac. 
Rep.  841.    See  Baines  vs.  Geary,  36  Ch.  Div.  154. 

44.  (contract  in  restraint  of  trade  held  di- 
visible as  regrards  space. — City  C.  B.  Works  vs. 
Jones,  108  Cal.  606.  618,  86  Pac.  Rep.  841.  See 
Baines  vs.  Geary,  35  Ch.  Dlv.  154. 

46.  In  City  C.  B.  Works  vs.  Jones.  102  Cal. 
606,  86  Pac  Rep.  841,  the  court  discussed  the 
decision  in  More  vs.  Bonnet,  40  Cal.  251,  6  Am. 
Rep.  621,  and  intimated  that  as  such  decision 
was  arrived  at  before  the  adoption  of  the  code 
It  could  not  be  taken  as  a  construction  of  the 
code  provisions. 

Restraint  of  trade. — See  par.  28  this  note. 

■cparatc  Items — See  pars.  86,  87  this  note. 

M.     SIDEWALK — (Contract    for    layiac    ovt 

of  as  follows,  to  "build,  make,  or  lay  out  ce- 
ment  sidewalk,  .  .  .  said   sidewalk   to   be   not 
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lets  than  ten  feet  wide  and  —  feet  longr,"  Is  not 
entire,  and  party  can  recover  on  quantum 
meruit  for  work  done  and  materials  furnished. 
— Kati  vs.  Bedford,  77  Cal.  819,  322,  19  Pac. 
Rep.  62S,  1  L.  R.  A.  826. 

17.   STATtTTE — Matter    void   l^y^    mixed    up 


with  crood  matter,  which  is  entirely  Inde- 
pendent of  It,  good  part  can  stand  and  rest 
will  be  void. — ^Jackson  vs.  Shawl,  29  Cal.  267, 
272.  See  Leavltt  vs.  Palmer,  8  N.  T.  19,  37,  51 
Am.  Dec.  833;  DeGroot  vs.  Van  Duzer,  20 
Wend.  (N.  Y.)  390,  412. 


CHAPTER  V. 

CONSIDERATION. 


9 1605.  Good  eondderation,  what. 

{1606.  How  far  legal  or  moral  obligation  is  a 

good  consideration. 

{1607.  Consideration  lawful. 

il608.  Effect  of  its  illegality. 

§1609.  Consideration  executed  or  ezeentory, 

31610.  Executory  consideration. 

{1611.  How  ascertained. 


S1612.  Effect  of  impossibility  of  ascertaining 
consideration. 

S  1613.    Same.     [Possible  of  execution  on  face.] 

S 1614.  Written  instrument  presumptive  evi- 
dence of  consideration. 

S  1615.  Burden  of  proof  to  invalidate  sufficient 
consideration. 


§  1606.  GOOD  CONSIDEBATION,  WHAT.  Any  benefit  conferred,  or  agreed  to 
be  conferred,  upon  the  promisor,  by  any  other  person,  to  which  the  promisor  is 
not  lawfully  entitled,  or  any  prejudice  suflpered,  or  agreed  to  be  suflPered,  by  such 
person,  other  than  such  as  he  is  at  the  time  of  consent  lawfully  bound  to  suffer,  as 
an  inducement  to  the  promisor,  is  a  good  consideration  for  a  promise. 

History:     Enacted  March  21,  1872. 

L  In  General. 

1.  Applied,  cited,  construed,  referred  to, 

etc. 

2.  Construed  with  reference  to  term  "good 

consideration." 
8.  Definition    of   different  kinds  of   con- 
sideration. 
i-6.  Consideration  —  Of     what     consists  — 

Money,  etc. — Character. 
7-12.  Same — Degree  of— Adequacy,  etc. 
13-16.  Same — Same — Instructions  to  jury  as 
to— When  erroneous — ^Want  of. 

17.  Same — ^Averment  of — Necessity  for. 

18.  Same — ^Finding  of— When  not  shown. 

n.   What  Amounts  to. 

19-22.  Benefit  or  detriment — To  one  party  or 

the  other. 
23-34.  Same  —  How   shown  —  By   acceptance, 

deed,  default,  etc. 
35,36.  Compromise  —  Doubtful    claim  — Yala* 

able  consideration. 

37.  Same — Favored  in  family  settlements. 

38.  Same— Sustained  by  court. 

39.  Same — ^Boundary  disputes. 

40.  Same — ^When  invalid. 
41,42.  Duty  imposed  by  law — ^Not  sufficient. 

43.  Same — Promise  to  pay  increased  com- 

pensation. 

44.  Same — ^Befusal  to  pay  valid  debt. 
45,46.  Same — Subsequent  oral  agreement. 

47.  Same— Widow — Promise    to    pay    hiis> 
band's  debt. 
48-52.  Extension  of  time — ^Bule  as  to— When 
valid. 
53.  Forbearance  to  sue— Sufficient  consid- 
eration. 
54-56.  Same— Actual  forbearance  necessary—* 

Basis  of. 
67y  58.  Same— Cause  of  action — ^Necessity  of. 
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59.  Same — Implied  agreement — Question  of 
fact. 
60, 61.  Same — ^Time  of  forbearance. 

62.  Same — Jury— Sufficiency  of  finding. 
63-65.  Same — When    valid — Promisor's,    cred- 
itor's, husband's  promise. 
66.  Same — Same — Pledgeor's  promise. 
67,68.  Same — Same — Statute  of  limitations — 
Agreement  as  to  pleading. 

69.  Same — Same — Trial — ^Agreement  as  to 

adjournment 

70.  Same  —  When     invalid  —  Lien  —  Fore- 

closure of. 

71.  Same — Same — Note  given  for  forbear- 

ance at  sheriff's  sale. 

72.  Same — Same  —  Presentation  of  claim, 

third  party's  promise  to  pay. 

73.  Same — Same — Promise  to  pay  debt  of 

another. 

74.  Same — Same — ^Widow's  promise  to  pay 

decedent's  debt. 

75.  Gratuitous  promise — ^When  enforceable. 
76-78.  Marriage — Valuable  consideration. 
79-81.  Same — ^Antenuptial     settlement — Valu- 
able consideration. 

82.  Same— Same — Quantum  of  influence  not 
investigated. 
88-85.  Mutual  promises — Sufficient  considera- 
tion— Concurrent. 

86.  Same — Between  mortgager  and  first  and 

second  mortgagee. 

87.  Same — Subscribers  to  stock. 

88.  Overdue  debt — Part  payment  of. 

89.  Parental  affection — When  sufficient. 

90,  91.  Pre-existing  debt — How  far  valid  con- 
sideration. 
02, 93.  Same — Chattel  mortgage. 
94-96.  Same — Grantor's  indebtedness — Escrow* 
97.  Same — Mortgage  securing  payment. 
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98,99.  Same  —  Negotiable     instruments  —  In- 
debtedness of  indorser — Transfer. 

100.  Same — Same — ^Antedating  note  not  suf- 

ficient. 

101.  Same — Same — ^Assignment  of  note  not 

yet  due,  sufficient. 

102.  Same  —  Same  —  Beceived  as  collateral 

with  surrender  of  right. 

103.  Same — Same — Bule   not    applicable   to 

non-negotiable  instruments. 

104.  Same  —  Same  —  Rule    applies,    though 

purchase  under  face  value. 

105.  Same — Same— Surrender  of  prior  note 

sufficient. 

106.  Same— Heceipt    for    bill    of    lading— 

When  good. 

107.  Same — Sale  and  delivery  by  debtor — 

When  sufficient. 
108,109.  Same — Surety — Promise  by,  when  suf- 
ficient. 

110.  Same — ^Wife's  note  securing  husband's 

debt. 

111.  Same — Belease  of  surety. 

112.  Relinquishment  of  security — ^When  not 

sufficient. 

113.  Reward — Offer  of — ^How  far  good  con- 

sideration. 
114, 115.  Subscription — Promise     of,     how     far 
valid  consideration. 

116.  Same — ^Agreement  to'  make  up  specified 

amount,  sufficient  consideration  to  en- 
force payment. 

117.  Same — Corresponding  promises  to  form 

corporation. 

118.  Same— Request  made  to  reception  com- 

mittee. 

119.  Same  —  Subsequent    request    hj    sub- 

scriber. 

120, 121.  Surrender  of  claim — ^When  valuable  con- 
sideration. 
122.  Taking  less  than   full  amount — ^When 
valuable  consideration. 

123, 124.  Third     party  —  Consideration     moving 
from — When  sufficient. 
125.  Same — Debtor's  promise  to— When  suf- 
ficient. 

126-129.  Same — ^Promise  to  pay  debt — ^When  suf- 
ficient. 

130, 131.  Same — Same— On  note  not  due — ^When 
sufficient. 

132-134.  Wife's  promise  to  pay  husband's  debt. 

135.  Same — ^Recitals — How  far  wife  bound 

by. 

136.  Same — ^Wife  considered  surety. 
137-148.  Valuable  consideration — ^When  shown. 
149-156.  Same— When  not  shown — Nudum  pae- 

tum. 

in.    Evidence. 

157.  Burden  of  proof  to  show  want  of,  on 

party  alleging. 

158.  Consideration — As  between  payee  and 

surety  on  note — Necessity  for  show* 
ing. 
159, 1 60.  Presumption  as  to  consideration. 
161.  Recital  of — How  far  conclusive. 
162-164.  Parol    evidence   as   to    consideration^ 

When  admissible. 
165-168.  Same — ^When  not  admlssibleu 

I.     IN  GENERAL. 

1.     APPLIBO.      CrrSD,     CONSTRUBD,     RES- 
FBRRED  TO,  etc..   in:    Golden   State   A   M.   X. 


Works  vs.  Anerell,  89  CaL  €4S,  €64,  27  Pac.  Rep. 
65  (construed  and  applied);  Blyth  vs.  Robin- 
son,  104  CaL  239,  242,  37  Pac.  Rep.  904  (construed 
and  applied);  Helm  vs.  Rutin  (CaL  April  4, 
1896),  40  Pac.  Rep.  89,  40  (construed  and  ap> 
piled);  Mackenzie  vs.  Hodgkln,  126  Cal.  591, 
698,  77  Am.  St  Rep.  209,  69  Pac.  Rep.  36  (con- 
strued and  applied  with  other  sections);  Kyle 
vs.  Hamilton  (Cal.  March  18,  1902),  68  Pac  Rep. 
484,  486  (construed  and  applied) ;  Aden  vs.  Val- 
lejo,  139  CaL  166,  168,  72  Pac  Rep.  906  (con- 
strued and  applied);  Kelloerer  vs.  Lopez,  146 
CaL  497,  600,  78  Pac  Rep.  1066  (construed  and 
applied). 

Am  to  additional  promise*  oa  both  aide*,  see 
monosrraphic  note  by  H.  P.  Farnham,  34  Jm  R. 
A.  83-37. 

Am  to  acvecm^at  to  eomply  vrlth  lease  as 
conslderatloa  for  new  prooilse,  see  mono- 
erraphlc  note  by  H.  P.  Farnham,  84  K  R.  A. 
83-36. 

As  to  eompllance  "rrith  obllvatloa  to  deliver 
property^  see  monoerraphlc  note  by  H.  P.  Farn- 
ham, 84  li.  R.  A.  83-36. 

As  to  conslderstloa  la  eontract  for  penaa- 
Beat  employuenty  aad  similar  asreemeatSy  see 
monoerraphic  note  by  C  B,  Labatt,  86  L.  R.  A. 
612-616,  617. 

As  to  coaslderatloa  la  sabscrlptioa  ooatraet 
to  eomiaoa  object,  see  monoerraphic  note  by 
Robert  Desty.  3  L.  R.  A.  468. 

As  to  coatraet  conslderatloa  of  vrhlek  eoa- 
traveucs*  vtatotes,  see  note  36  Am.  St.  Rep.  806. 

As  to  forbearance  tc  sae  as  coaslderatloa 
to  sapport  promise,  see  monogrraphlc  notes  60 
Am.  Dec  624-627;  36  Am.  St.  Rep.  146-147. 

As  to  maniace  as  valaable  coaslderatloa^ 
see  monoerraphic  note  by  Robert  Desty,  12  L«. 
R.  A.  463. 

As  to  merltorloas  conslderatloa,  see  mono- 
graphic note  84  AnL  St.  Rep.  191-198. 

As  to  motval  or  coacnrreat  promises,  see 
monosrraphic  note  by  Robert  Desty,  12  L.  R  A. 
463. 

As  to  aeccaslty  aad  scflicleacy  of  coasldera- 
tloa, see  monogrraphlc  notes  by  Robert  Desty* 
8  Lk  R.  A.  468,  761;  6  L-  R  A.  866;  12  U  P..  A. 
463;  13  L.  R.  A.  681. 

As  to  payment  of  existing  debt  as  considera- 
tion, see  monogrraphlc  note  by  H.  P.  Farnham, 
84  L.  R.  A.  33-44. 

As  to  performance  of  aa  a<!t  vrhlch  party  has 
agreed  to  do  as  the  consideration  to  support 
contract  with  third  party,  see  monogrraphlc 
note  by  H.  P.  Farnham,  84  L.  R  A.  33-48. 

As  to  performance  of  erlstlnc  contract  obll- 
vatloa  as  consideration  for  new  promise,  see 
monogrraphlc  note  by  H.  P.  Farnham,  84  Li.  R. 
A.  88-44. 

As  to  position  of  party  takinc  necotlable 
paper  as  collateral  seenrlty  vrlthoat  aew  coa- 
slderatloa, see  notes  71  Am.  Dec  499;  78  Am. 
Dec  88;  84  Am.  Dec  406. 

As  to  pre-ezlstlnc  debt  as  Talnable  coaslder- 
atloa, see  monogrraphlc  notes  9  Ajn.  Dec  272. 
273;  12  Am.  Dec.  136;  68  Am.  Dec  821;  80  Am. 
Dec.  411;  88  Am.  Rep.  46;  8  Am.  St.  Rep.  841; 
14  Am.  St.  Rep.  683;  32  Am.  St  Rep.  711,  712. 

As  to  promise  aot  to  sae,  see  monosraphlo 
note  by  H.  P.  Farnham,  84  L.  R.  A.  33-36. 

As  to  promises  of  addltloaal  eompeasatloa 
for  completlnar  contra<!t,  see  monogrraphlc  note 
by  H.  P.  Farnham,  84  U  R.  A.  88-38. 
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At  to  promla*  to  do  duty  ao  consideration^ 

see  monoirraphic  note  by  H.  P.  Farnham,  84  Jm 
a  A    33-37. 

Am  to  promlae  to  releaae  Joint  debtor^  see 
monographic  note  by  H.  P.  Farnham,  84  Ia  R. 
A.  85. 

Ai  to  Talldity  of  chattel  mortiraarea  to  ae- 
tmrt  prc-cxlatlns  debt%  see  note  29  Am.  St. 
Rep.  483. 

Am  to  Tolnntary  payment  of  another'a  debt, 
•■  coaalderatlony  see  monographic  note  8  Am. 
8t  Rep.  841. 

A«  to  when  consideration  Is  Talnable,  see 
monographic  note  by  Robert  Desty,  8  Li.  R.  A. 
»0. 

Marrlavo  contract^  aa  to  agreement  to  com- 
ply with,  see  monographic  note  by  H.  P.  Farn- 
ham,  34  Ia.  R.  A.  83-87. 

8.    CONSTRIJBD   AS   NOT   USING  TBRM   •^ 

rood  consideration"  In  the  ancient  technical 
sense  as  that  of  blood  or  natural  affection,  but 
as  equivalent  to  term  "a  valuable  considera- 
Uon."— Aden  vs.  Vallejo,  189  CaL  165.  168.  78 
Pac.  Rep.  905. 

&  DSFINITION  OF  DIFFBRBNT  KINDS 
or  CONSIDERATION. — Good  consideration  i*« 
such  as  that  of  blood  or  natural  affeotlor. 
Valuable  consideration  is  such  as  money  cr 
the  like.  Deeds  made  upon  good  consideration 
only  are  considered  as  merely  voluntary,  and 
are  frequently  set  aside  in  favor  of  creditors 
and  bona  fide  purchasers.  When  statute 
speaks  of  purchaser  "in  good  faith  and  for 
valuable  consideration,"  there  is  no  reason  to 
suppose  it  was  intended  to  employ  these  terms 
In  this  connection  as  tautologous  expression. 
Intent  is  that  purchase  must  not  only  be  in 
good  faith,  but  it  must  be  founded  on  valuable 
consideration,  as  distinguished  from  merely 
good  consideration.  In  other  words,  voluntary 
deed,  although  taken  In  good  faith  and  first 
recorded,  will  not  have  preference  over  prior 
deed.  The  mode  in  which  terms  are  connected 
indicates  intention  with  which  latter  was  used 
in  good  faith  and  for  valuable  consideration.-— 
Clark  va  Troy,  20  Cal.  219,  224. 

4.  CONSIDERATION  MUST  CONSIST  OF 
MONET  OR  liEKB  IN  CONTRADISTINCTION 
TO  GOOD  CONSIDERATION*  though  It  may 
be  greatly  disproportionate  in  value. — Frey  vs. 
Clifrcrd,  44  CaL  835.  841.  See  Clark  vs.  Troy, 
"0  Cal.  219:  Aden  vs.  Vallejo,  189  CaL  166,  168, 
72  Pac  Rep.  905. 

5.  THE  CONSIDERATION  MAT  BE  SVR- 
RENDERy  SUSPENSION,  OR  FORBEARANCE 
of  legal  right  of  process  for  enforcement  of 
collection  of  debt,  as  right  of  process  of  at- 
tachment.—Frey  vs.  Clifford,  44  CaL  835,  841. 
See  Payne  vs.  Bensley,  8  CaL  260,  68  Am.  Dec. 
318;  Naglee  vs.  Lyman,  14  CaL  450;  Wells 
Fargo  A  Co.  vs.  Enright,  127  CaL  669.  678.  60 
Pac  Rep.  489,  49  L.  R.  A.  647. 

6.  Cbameter  of  considemtloB  can  make  no 
difference,  so  long  as  it  is  fair  and  equitable 
in  transaction. — ^Watson  vs^  Edwards.  105  CaL 
70,  76.  88  Pac  Rep.  627. 

7.  Degree  of. — Adequate  aaotlvo  for  maklnc 
deed  beiac  apparent^  want  of  consideration 
does  not  necessarily  militate  against  bona  fides 
of  transaction. — Cook  vs.  Cockins,  117  Cal.  140, 
152.  48  Pac  Rep.  1026.  See  Robins  vs.  Hope.  67 
CaL  498. 


8.  Same — Consideration  need  not  be  ade* 
Qoate  in  value  in  order  to  support  contract.^ 
Kelly  vs.  Lynch,  22  CaL  661,  665. 

9.  Same — Degrree  not  material  so  long  as 
there  is  some  advantage  to  promisor  or  injury 
to  promisee  is  not  materiaL — Comstock  vs. 
Breed,  12  CaL  286,  288. 

10.  Same — ^Disproportion  in  value  does  not 
affect — Frey  vs.  Clifford,  44  CaL  835,  341. 

11.  Same — Fact  tliat  article  purchased  la  of 
some  valae  to  either  party,  is  sufficient  con- 
sideration for  promise  to  pay  for  it. — Johnson 
vs.  Titus,  2  Hill  (N.  Y.)  606,  608.  See  Conn. 
Stocking  vs.  Sage,  1  Conn.  619;  Clark  vs.  Si- 
fiTOurney,  17  Conn.  511,  617.  Mass.  Perley  vs. 
Balch,  40  Mass.  (23  Pick.)  283,  286,  34  Am.  Dec. 
66;  Hubbard  vs.  Coolidge,  42  Mass.  (1  Met.)  84. 
N.  H.  Sanborn  vs.  French,  22  N.  H.  248.  N.  Y. 
Oakley  vs.  Boorman,  21  Wend.  588.  Tt.  Whit- 
tle vs.  Skinner,  28  Vt.  631,  632.  Engr-  Morley 
vs.  Boothby,  3  Bin?.  107,  112,  11  Eng.  C.  L.  63; 
WiUatts  vs.  Kennedy,  8  Bins.  6,  10,  21  Eng.  C 
1m  200;  Jones  vs.  Ashburnham.  4  East  456,  468, 
1  H.  BL  812. 

U.  Same — ^Inadeavaey  of  prlee  falls  within 
legal  definition  of  valuable  consideration,  how- 
ever disproportionate  It  may  be  to  value  of 
the  land. — Clark  vs.  Troy,  20  CaL  219,  226. 

18.  Same — Instruction  to  Jury  that  pur- 
chaser for  valuable  consideration  is  one  who 
has  paid  fair  value  or  something  approaching^ 
fair  value  for  premises,  and  that  in  order  to 
determine  whether  one  was  purchaser  for  valu- 
able consideration.  Jury  must  consider  actual 
value  of  land  purchased  In  comparison  to  pur- 
chase price  paid,  is  erroneous. — Clark  vs.  Troy, 
20  CaL  219,  228. 

14.  Same — 'Want    of   consideration    for   part 

of  principal  sum  for  which  note  given,  renders 
whole  note  void. — ^McKenty  vs.  Oladwln,  10  CaL 
227,  229. 

15.  Want  of  consideration  may  be  set  up 
especially  as  good  defense  to  action. — ^Happe 
▼8^  Stout,  2  CaL   460,  462. 

19.  Same — Cbattel  of  no  value  to  any  one 

cannot  be  basis  of  bargain,  although  if  it  is 
of  any  value  to  either  party  it  may  be  good 
consideration  for  promise. — Gifford  vs.  Carvill, 
29  CaL  589,  594. 

17.  Averment  of  valuable  consideration  for 
transfer  of  note,  generally  immaterial. — ^Mc- 
Cann  vs.  Lewis,  9  CaL  246,  247. 

18.  Flndlnc  of  want  of  consideration  not 
shown  when  parties  to  deed  become  sureties 
on  note,  valuable  consideration  appearing  by 
their  executlnff  note. — Qrigsby  vs.  Shwarx.  82 
CaL  278,  282,  22  Pac  Rep.  1041. 

n.     WHAT  AMOUNTS  TO. 

19.  BENEFIT  OR  DETRIMENT. — Benefit  re- 
■nltlnar  to  one  party  and  loss  sustained  by 
other,  forms  sufficient  consideration  to  sup- 
port promise. — Kelly  vs.  Lynch,  22  CaL  661, 
665;  Qlfford  vs.  Carvill,  29  CaL  589,  594;  Vlsalla 
Qas  &  E.  L.  Co.  vs.  Sims,  104  CaL  826,  330,  43 
Am.  St.  Rep.  106,  87  Pac.  Rep.  1042;  Bernstein 
vs.  Downs,  112  CaL  197,  208-205,  44  Pac.  Rep. 
667;  Kyle  vs.  Hamilton  (CaL  March  18,  1902), 
68  Pac.  Rep.  484.  See  Conn.  Stocklnfir  vs.  Sage, 
1  Conn.  619;  Clark  vs.  SIgourney,  17  Conn.  511, 
617.     111.    Burch  vs.  Hubbard,  48  IlL  164;  Bu- 
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chanan  vs.  International  Bank,  78  III.  500,  505. 
S.  J.  Conover  vs.  Stlllwell.  34  N.  J.  L.  (6  Vr.) 
64,  67.  Vt.  Foster  vs.  Phaley,  35  Vt.  803.  Kng. 
Morley  vs.  Boothby,  8  Biner.  107,  112,  11  Enff. 
C.  L.  53;  Jones  vs.  Ashburnham,  4  East  456, 
463,  2  H.  Bl.  812. 

ao.  Any  act  done  by  promisee  at  request  of 
promisor  by  which  former  sustains  any  loss, 
trouble,  or  inconvenience,  constitutes  sufflclent 
consideration  for  promise,  althougrh  latter  ob- 
tains no  nuvantagre  and  with  respect  to  extent 
of  such  loss,  trouble,  or  inconvenience  It  is 
immaterial  that  it  is  of  most  trifllngr  descrip- 
tion, provided  it  be  not  utterly  worthless  In 
fact  and  In  law. — Clark  vs.  Siffourney,  17  Conn. 
511,  517.  See  Stocking:  vs.  Saere,  1  Conn.  519; 
Morley  vs.  Boothby,  3  Blng.  107,  112,  11  Eng:. 
C.  L.  53;  Willatts  vs.  Kennedy,  8  Bingr.  5,  10. 
21  Engr.  C.  li.  200;  Jones  vs.  Ashburnham,  4 
East  455.  463.  2  H.  Bl.  312. 

21.  Prejadlce  sallered  or  airreed  to  be  suf- 
fered as  Inducement  of  promise,  is  sufflclent 
consideration. — Kello^er  vs.  Lopez,  145  Cal.  497, 
600,  78  Pac.  Rep.  1056.  See  Golden  State  &  M. 
I.  Works  vs.  Angrell,  89  Cal.  648,  664,  27  Pac. 
Rep.  65. 

22.  Consideration  must  be  such  as  either  to 
deprive  person  to  whom  the  promise  is  made 
of  ri^ht  which  he  had  before  process,  or  else 
must  confer  upon  other  party  benefit  which  he 
could  not  otherwise  have  had,  in  order  to  grive 
consideration  value  sufflclent  for  support  of 
promise. — Conover  vs.  Still  well,  84  N.  J.  L.  (5 
Vr.)  54,  67. 

23.  How  shown. — Aeceptance^  whereby  de- 
fendant obtains  asslgrnment  and  possession  of 
bill  of  lading:  and  plaintiff  is  induced  to  dis- 
pense with  acceptance  of  third  party,  which 
would  have  been  beneficial,  is  supported  by 
sufficient  consideration. — Kelly  va.  Lynch,  22 
Cal.  661,  665.  See  Robinson  vs.  Reynolds,  2  Ad. 
&  E.  N.  S.  196,  42  Engr.  C.  L.  684. 

Composition  deed. — See  par.  112  this  note. 

Conveyance  In  consideration  of  reservations 
of  rlRTht  of  way. — See  par.  80  this  note. 

Debtor  and  creditor — Promise  to  pay  debt 
discharged  by  composition  deed. — See  par.  112 
this  note. 

24.  DEED. — Glvlnc  of  deed  may  be  snfll- 
dent  consideration  for  agrreement  of  other 
party  to  return  it  upon  payment  of  debt. — Kyle 
vs.  Hamilton  (Cal.  March  18,  1902),  €8  Pac. 
Rep.  484. 

Dettclency  Jadanncnt. — See  pars,  25,  28,  10 
this  note. 

25.  DBFAUIjT. — Allowlnflr  defanlt  to  be  en- 
tered and  refraining  from  being  present  and 
bidding  at  sale,  and  thus  surrendering  his 
legal  right,  is  sufficient  consideration  for  prom- 
ise made  by  another  party  to  purchase  prop- 
erty for  full  amount  of  jud^rment,  so  that  no 
deficiency  Judgment  shall  be  entered. — Helm 
vs.  Butin  (Cal.  April  4,  1895),  40  Pac.  Rep.  89. 
See  Montgomery  vs.  Glbbs,  40  Iowa  652. 

OcTlaee — Waiver  of  advantages. — See  par.  84 
this  note. 

Equitable  mortgage  for  services. — See  par. 
81  this  note. 

Family  settlement. — See  par.  84  this  note. 

Judgment — Agreement  to  pnrcbaso  for  fall 
amount  of. — See  pars.   25,   28,   29  this  note. 


28.     liBASB. — Consideration    exists    snlllcient 

to  support  lease,  although  lessee  may  derive  no 
benefit  therefrom. — ^Visalia  Oas  &  E.  L.  Co.  vs. 
Sims,  104  Cal.  326,  830,  48  Am.  St.  Rep.  105,  37 
Pac.  Rep.  1042. 

27.  "Wblck  consists  In  detriment  to  lessor, 
or  in  profit  to  lessee,  is  sufflclent  to  support 
same. — ^Visalla  Oas  &  E.L.  Co.  vs.  Sims,  104 
Cal.  326,  380,  48  Am.  St  Rep.  105,  37  Pac.  Rep. 
1042. 

Legal  right — Surrender  of. — See  pars.  26,  88 
this  note. 

Lien.-^See  par.  81  this  note. 

Purchase  for  full  amoant  of  Judgment. — See 
par.  25  this  note. 

28.  release: — Consideration  for  of  defi- 
ciency Judgment  must  show  either  giving  or 
conferring  of  benefit  on  one  side,  or  suffering 
prejudice  or  foregoing  advantage  on  other. — 
Helm  vs.  Butin,  109  Cal.  500,  508,  60  Am.  St. 
Rep.  54,  42  Pac.  Rep.  138.  See  Swain  vs.  /acks, 
126  Cal.  216,  67  Pac.  Rep.  989. 

20.     Promise  to  release  deficiency  Judgment 

not  supported  by  consideration  showing  ad- 
vantage on  one  side  or  prejudice  or  incon- 
venience suffered  on  other,  is  mere  nudum 
pactum. — ^Heim  vs.  Butin,  109  CaL  600,  60S,  60 
Am.  St.  Rep.  54,  42  Pac  Rep.  138. 

80.  RESERVATION  DT  DEED  TO  VENDOR 

and  his  assignee  of  free  access  or  right  of  way 
to  or  from  any  lots  adjoining  either  line  of 
street  and  to  and  over  any  wharf  which  mignt 
at  any  time  be  upon  said  street,  being  privilege 
not  only  of  value  to  beneficiaries  personally, 
but  to  abutting  landowners,  and  also  detri- 
ment to  city,  is  therefore  valuable  considera- 
tion for  deed  of  grant  to  city. — Aden  vs.  Val- 
lejo,  139  Cal.  165,  168,  72  Pac  Rep.  905.  See 
Jackson  ex  d.  Garnsey  vs.  Pike,  0  Cow.  (N.  T.) 
69. 

Right  of  way — ^Reservation  of. — See  par.  80 
this  note. 

81.  SERVICES  RENDERED  BT  ATTORNETT 
IN  DIVORCE  PROCEEDINGS  sufficient  con- 
sideration for  contract  constituting  equitable 
mortgage  or  lien  upon  property  therein  de- 
scribed.— Patrick  vs.  Morrow  (Colo.  June  5, 
1905),  81  Pac.  Rep.  242. 

82.  SALE  AND  ASSIGNMENT  BY  PLAIN- 
TIFF TO  DEFENDANT  of  former's  contract 
and  right  to  purchase,  by  virtue  of  which 
property  is  conveyed  to  defendant,  where 
plaintiff  foregoes  advantages  he  expects  to 
derive  from  purchase,  and  sells  at  smaller 
figure. — ^McCarthy  vs.  Pope,  62  Cal.  661,  662, 
565.  See  Kratz  vs.  Stocke,  42  Mo.  351;  Seaman 
vs.  Price,  2  Bing.  487,  1  Carr.  A  P.  686,  9  Eng. 
C.  L.  469,  10  Mo.  84,  27  Rev.  Rep.  684. 

Refraining  flrom  bidding  at. — See  par.  26 
this  note. 

88.  SURRENDER  OF  I^EOAIj  RIGHT  con- 
ferring benefit  upon  other  party,  and  preju- 
dice upon  party  thus  surrendering,  is  suffi- 
cient consideration  for  promise. — Helm  va. 
Butin  (Cal.  April  4,  1896),  40  Pac  Rep.  89.  Bee 
Montgomery  vs.  Glbbs,  40  Iowa  662. 

Surrender. — See  par.  26  this  note. 

84.  'WAIVING  ADVANTAGES  BY  DBVI8BB 
UNDER  WILL  with  knowledge  of  its  provis- 
ions, is  sufficient  consideration  for  agreement 
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entered  Into  with  his  brothers  and  sisters  with 
Tiew  to  family  harmony,  and  to  terminate  con- 
troversies.—Smith  vs.  Smith,  36  6a.  184,  91  Am. 
Dec  761.  See  Gibbons  vn.  Caunt,  4  Ves.  840; 
Stockley  vs.  Stockley.  1  Yes.  &  B.  2S,  80.  12 
Rev.  Rep.  184. 

wni— Waiver  of  advantasca  asdcr. — See  par. 
34  this  note. 

SS.  COMPROMI8B  —  DOUBTFUIj  CIjAIIII. — 
fcttlesMBt  of  dlspated  elalm  sufficient  consider- 
ation to  support  promise. — T barter  vs.  Incrlis, 
121  Cal.  593.  594,  54  Pac  Rep.  86.  See  Helm  vs. 
Wilson.  76  Cal.  476,  485,  18  Pac.  Rep.  604.  Ga. 
Smith  va  Smith,  36  Oa.  184,  91  Am.  Dec.  761. 
Mass.  Cabot  vs.  Hasklns,  20  Mass.  (S  Pick.) 
S3.  ]f.  J.  Conover  vs.  Stillwell,  84  N.  J.  L.  (S 
Vr.)  54.  58.  N.  T.  Crans  vs.  Hunter,  28  N.  Y. 
389.  BBS*  PlckerinflT  vs.  Plckerins.  2  Beav.  81, 
5«.  17  Eng.  Ch.  13;  Naylor  va  Winch,  1  Sim.  & 
Stu.  665.  1  Cnff.  Ch.  655. 

Mb  AcTcemeat  to  compromise  claim  for 
which  suit  is  brougrht  on  bona  tide  or  prob- 
able cause,  is  valuable  consideration  to  sup- 
port promise  to  compromise,  even  thoufirh  It 
should  be  held  to  be  invalid. — ^McClure  vs.  Mc- 
Onre,  100  Cal.  339,  343,  34  Pac.  Rep.  822. 

17.  Favored  In  faatlly  settlements  where 
riirht  and  wrons  on  both  sides  often  depend 
upon  feelingrs,  and  where  there  is  no  imposi- 
tion, courts  will  not  undertake  to  welfirh  actual 
sain  or  loss. — ^McClure  vs.  McClure,  100  CaL 
339,  343.  34  Pac.  Rep.  822. 

88.    Soatalned  l^y  coarts  where  there  is  no 
•  fraud,  and  are  higrhly  valuable  as  protective  of 
peace  and  g-ood-will  in  community  and  reduc- 
Ing   expense    of    litigation. — ^McClure    vs.    Mc- 
Clure, 100  Cal.  339,  343.  34  Pac  Rep.  822. 

SSi    DIapate  aa  to  boandarlce  between  land- 

•wDers,  is  sufficient  consideration  for  their 
agreement  relatiner  thereto. — ^Thaxter  va  In- 
glls,  121  Cal.  693,  694.  54  Pac.  Rep.  86.  See 
Helm  vs.  Wilson,  76  Cal.  476,  485,  18  Pac  Rep, 
604. 

4A.  Promise  to  compromise  claim  ntterly 
lavalld,  is  without  valid  consideration. — Mc- 
Clure vs.  McClure,  100  Cal.  839,  843,  84  Pac 
Rep.  822. 

41.  DUTY  IMPOSED  BT  IiAl¥. — Promise  to 
perform  duty  which  one  party  owes  to  other 
without  compensation,  is  not  sufficient  to  sup- 
port promise. — Sullivan  vs.  Sullivan^  99  Cal. 
187,  193.  33  Pac.  Rep.  862. 

See  par.   142   this  note. 

42.  Neither  promise  to  perform  duty  nor 
performance  of  duty  constitutes  consideration 
for  contract. — Sullivan  va  Sullivan,  99  Cal.  187, 
193.  33  Pac  Rep.   862. 

Husband  and  wife. — See  par.  47  this  note. 
Increased    compensation.  —  See    par.    43    this 
note. 

43.  PROMISE  TO  PAT  INCREASED  COM- 
PENSATION for  services  which  party  was 
under  prior  legral  oblleratlon  to  render.  Is  not 
valid  consideration. — Conover  vs.  Stillwell.  84 
N.  J.  L.  (5  Vr.)  64.  67.  See  Voorhees  vs.  Wood- 
hull.  83  N.  J.  L.  (4  Vr.)  494;  Stllk  vs.  Myrlck. 
2  Camp.  317.  11  Rev.  Rep.  717;  Harris  vs.  Car- 
ter, 3  El.  &  B.  559,  77  Engr.  C.  L.  558. 

Married  wonaen — Promises  by. — See  par.  47 
this  note. 


Party  holdlncr  property  bdonslnv  to  another. 

^-See  par.  47  this  note. 

44.  REFUSAIi  TO  PAT.— Unwarranted  re- 
fusal of  debtor  to  pay  his  creditor  valid  debt 
due  and  owln^  does  not  amount  to  litlsration 
or  controversy  settlement  of  which  aifords 
le^al  consideration  for  promise  by  creditor  to 
pay  money  to  debtor,  when  all  that  creditor 
secures  is  performance  of  that  to  which  debtor 
Is  already  bound. — Conover  vs.  Stillwell,  84 
N.  J.  Jm   (6  Vr.)   64,  63. 

Service — Increased  compensatloa  for. — See 
par.  43  this  note. 

48.     A    8UBSB<IUENT    ORAJL    AGREEMENT 

which  does  not  show  that  party  does  nothlngr 
under  it  which  he  was  not  bound  to  do  In 
proper  fulfilment  of  orlerlnal  contract  Is  not 
based  on  valuable  consideration. — Mackenzie 
vs.  Hod^kin.  126  Cal.  691.  598,  77  Am.  St.  Rep. 
209.  69  Pac.  Rep.  36. 

46.  Which  may  be  proved  for  purpose  of 
altering  previously  written  contract,  must  con- 
sist in  doing  or  suffering:  something  not  re- 
quired to  be  done  or  suffered  by  terms  of  the 
wrltlnsr. — Mackenzie  vs.  Hodgkln«  126  CaL  591, 
698.  77  Am.  St  Rep.  209,  59  Pac.  Rep.  86.  See 
Vanderbllt  vs.  Schreyer,  91  N.  Y.  892,  401. 

47.  Widow — Promise  by  to  pay  debt  of  de- 
ceased husband,  for  which  she  was  not  liable 
either  as  principal  or  surety.  Is  no  considera- 
tion for  promise  by  party  holding  life  insur- 
ance policy  which  he  Is  In  duty  bound  to  de- 
liver up.  no  matter  whether  debt  Is  barred  by 
statute  of  limitations  or  not. — Sullivan  va 
Sullivan,  99  Cal.  187,  193,  33  Pac.  Rep.  862. 
See  Rosenberg:  vs.  Ford,  85  Cal.  610.  24  Pac. 
Rep.  779;  Cook  vs.  Bradley,  7  Conn.  67,  18  Am. 
Dec.  79. 

Bee  par.  74  this  not4. 

48.  EXTENSION  OF  TIME.— Agreement  for 
extension  of  time  for  payment  of  principal  due 
upon  note  is  no  defense  to  action,  if  without 
consideration. — McCann  vs.  Lewis,  9  Cal.  246. 
247;  Peachy  vs.  Witter,  131  Cal.  316,  318,  68 
Pac.  Rep.  468. 

49.  When  valid. — Extension  of  time  for 
payment,  and  agrreement  made  to  accept  same 
In  monthly  payments  or  Instalments,  are  both 
valuable  considerations,  and  sufficient  to  sup- 
port deed  given  as  security  for  Indebtedness. — 
Burkle  vs.  Levy,  70  Cal.  250,  252,  11  Pac.  Rep. 
643.  See  Alexander  vs.  Bouton.  55  Cal.  lo; 
Cartan  vs.  David,  18  Nev.  810.  4  Pac.  Rep.  61. 

50.  Same — GIvlnar  of  mortiroire  and  airree- 
mcnt  to  pay  In  coin,  is  sufficient  consideration 
for  extension  of  time  of  payment. — KInsey  vs. 
Wallace,   36   Cal.    462,   476. 

81.  "Wlien  Invalid. — Part  payment  of  debt 
overdue  Is  not  valid  consideration  for  agrree- 
ment  to  postpone  or  dlschargre  payment  of 
residue. — Llenlng  vs.  Gould.  13  Cal.  598,  599. 
See  King  vs.  State  Bank,  9  Ark.  185,  47  Am. 
Dec.  739;  Price  vs.  Cannon,  8  Mo.  453. 

52.  Same — Paylncr  part  of  note  is  not  suffi- 
cient consideration  for  agreement  for  exten- 
sion.— Llening  vs.  Gould,  13  Cal.  598,  599. 

Fantlly  iiettlcmcnts. — See  par.  87  this  note. 

53.  FORBEARANCE  TO  SUE  —  SnflLelcnt 
consideration  to  support  promise. — Adams  vs. 
Hastlngrs,    6    Cal.    126,    129,    65    Am.    Dec.    496; 
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127  CaL   669. 
A.   647.     See 


— Shad- 

18  Pac.  Rep. 

62    Mass.    (8 

66   Mass.    (11 

127  Mass.  81, 

W.   (Pa.)   883, 


Wells  Fargro  &  Co.  vs.  Enrlsrht, 
673,  60  Pac.  Rep.  439,  49  L.  R. 
Belloc  vs.  Davis,  88  (^1.  242,  266. 

84»     Actual  forbearance  te 

burns  vs.  Daly,  76  CaL  856,  359, 
403.      See    Mecorney    vs.    Stanley, 
Cush.)    85;   Robinson   vs.   Gould, 
Cush.)  55.     Manter  vs.  Churchill, 
33;  SIdwell  vs.  Evans,  1  Pen.  & 
21  Am.  Dec.  387. 

65.  Must  be  based  upon  promise  to  pay, 
verbal  or  otherwise. — Commercial  Bank  vs. 
Redfleld,  122  CaL  405,  409,  66  Pac.  Rep.  160. 

56.  And  blndingr  aerreement  to  forbear  con- 
sequent thereon  must  exist. — Shupe  vs.  Gal- 
bralth,  32  Pa.  St  10,  12.  See  Clark  vs.  Russel, 
3  Watts  (Pa.)  213,  27  Am.  Dec.  348;  Johnston 
vs.  Fessler,  7  Watts  (Pa.)  48,  32  Am.  Dec 
738. 

67.  Original  cause  of  action  must  exist.-— 
Sidwell  vs.  Evans,  1  Pen.  &  W.  (Pa.)  883,  21 
Am.  Dec.  387. 

58.  Real  substantial  question,  about  which 
parties  are  at  variance,  and  in  respect  to  de- 
cision of  which  they  may  fairly  be  presumed 
to  entertain  doubts,  must  exist. — Conover  vs. 
Stillwell,  34  N.  J.  L.  (5  Vr.)  54,  62.  See  Stewart 
vs.  Ahrenfeldt,  4  Den.  (N.  Y.)  189;  Russell  vs. 
Cook,  8  Hill  (N.  Y.)  504;  Longrldge  vs.  Dor- 
ville,  5  Barn.  &  Aid.  117,  7  "Eng.  C.  L.  43. 

59*  Implied  agreement  to  forbear  is  ques- 
tion of  fact  depending^  upon  circumstances.-^ 
Boyd  vs.  Freize,  71  Mass.  (5  Gray)  553,  555; 
Manter  vs.  Churchill,  127  Mass.  31,  38. 

do.     Same — ^Forbearance  for  reasonable  time 

is   enough. — Sidwell   vs.    Evans,    1   Pen.    &   W. 
(Pa.)   383,  21  Am.  Dec.  387. 
See  pars.  48-52  this  note. 

61.  Agrreement  to  forbear  per  breve,  or 
paululum  tempus,  or  pro  aliquo  parvo  tempore, 
or  even  pro  alique  tempore,  is  insufficient, 
being  uncertain  in  terms  and  not  preventing 
suit  at  next  moment. — Sidwell  vs.  Evans,  1  Pen. 
&  W.  (Pa.)  383,  21  Am.  Dec.  387. 

62.  Jary — SvlBciency  of  providing.  —  Cir- 
cumstances which  lead  to  natural  and  reason- 
able conclusion  that  new  security  or  promise 
was  given  to  induce  forbearance,  coupled  with 
fact  that  creditor  did  forbear,  are  sufficient  for 
jury  to  find  implied  agreement  or  under- 
standing upon  which  court  would  hold  there 
is  good  and  legal  consideration  to  give  effect, 
to  promise. — Boyd  vs.  Freize,  71  Mass.  (6 
Gray)  553,  565.  See  Breed  vs.  Hlllhouse,  7 
Conn.  623;  Walker  vs.  Sherman,  62  Mass.  (11 
Met.)    170,   172. 

When  shown — Adjournment  of  trial.  —  See 
par.  69  this  note. 

68.  When  valid. — Creditors'  promise  to  fore- 
go their  right  to  pursue  usual  method  of 
enforcing  their  demand,  in  consideration  of 
being  paid  at  given  time,  engagement  of  each 
is  sufficient  consideration  for  engagement  of 
others  to  do  same. — Wilson  vs.  Samuels,  100 
Cal.  514,  520,  35  Pac.  Rep.  148.  See  Peirson  vs. 
McCahill,  21  Cal.  122.  128. 

04.     Debtor's  promise  to  pay  higher  Interest 

In  future  and  until  payment  of  debt  or  loan. — 
Adams  vs.  Hastings,  6  Cal.  126,  129,  65  Am. 
Dec.   496. 


eS.  Husband's  promise.  —  Forbearanee  by 
creditor  to  sne  for  recovery  of  loan  made  to 
wife,  is  sufficient  consideration  for  husband'a 
promise  to  pay. — Smith  vs.  Mott,  76  Cal.  171, 
172,  18  Pac  Rep.  260. 

Pleadlnv — Agreement  not  to  plead  statnte. — 
See  pars.  67,  68  this  note. 

OIL  Pledgee's  promise.  —  Forbearance  saiB- 
dent  consideration  for  agreement  made  by 
party  whose  property  Is  pledged  without 
knowledge  or  consent,  to  secure  debt  of  an- 
other, who,  upon  being  informed  of  trans- 
action, agrees  that  if  pledgee  will  forbear 
debt,  property  shall  remain  in  pledge  as  secur- 
ity.— Patton  vs.  Jollff,  44  W.  Va,  88,  91,  28 
S.  E.  Rep.  740.  See  Smith  vs.  Mott.  76  Cal. 
171,  18  Pac.  Rep.  260. 

07.  Statnte   of  limitations. — Forbearance   to 

sne  for  stated  period  is  sufficient  considera- 
tion for  promise  not  to  plead  statute  of  limi- 
tations, especially  where  such  consideration 
appears  on  face  of  written  agreement  between 
parties. — Wells  vs.  Enright.  127  Cal.  669,  678, 
60  Pac.  Rep.  439,  49  L.  R.  A.  647. 

08.  Distinguishing t  Kellogg  vs.  Dickinson, 
147  Mass.  432.  18  N.  B.  Rep.  223,  1  Ll  R.  A. 
846;  Shapley  vs.  Abbott,  42  N.  Y.  443.  447,  1 
Am.  Rep.  548;  Andreae  vs.  Redfleld,  98  U.  8. 
225.  bk.  25  L.  ed.  158. 

00.     Same — ^Trlal. — Adjonrnment    of    trial     la 

sufficient  to  support  promise  made  by  surety 
to  pay  amount  which  may  be  recovered  against 
defendant  if  he  does  not  appear  at  adjourn- 
ment, being  analogous  to  forbearance  to  sue. 
— Stewart  vs.  McGuln,  1  Cow.    (N.  Y.)   99,  102. 

"When  Invalid — Bidding  at  sherlflTs  sale. — 
See  par.  71  this  note. 

Decedent's  estate — ^Widow's  agreement. — 
See  pars.  47,  74  this  note. 

Guaranty. — See  par.  73  this  note, 

70.  When    Invalid — Lien — Foreclosure    of. — 

Forbearance  to  foreclose  lien  will  not  be 
sufficient  consideration  for  note  where  lien- 
holder  is  already  under  legal  obligation  not  to 
foreclose  same,  canceling  of  lien  conferring 
no  beneflt  upon  other  party  to  which  he  is 
not  already  entitled,  and  lienholder  suffering 
no  detriment  which  he  was  not  already  bound 
to  suffer. — Blyth  vs.  Robinson,  104  Cal.  239, 
242.  37  Pac.  Rep.  904.  N.  J.  Conover  vs.  Still- 
well,  34  ^.  J.  L.  (5  Vr.)  54.  X.  Y.  Vanderbilt 
vs.  Schreyer,  91  N.  Y.  392.  Ohio.  Withers  vs. 
Ewing,  40  Ohio  St  400.  Vt.  Cobb  vs.  Cowdery, 
40  Vt.  25.  94  Am.  Dec.  370. 

71.  Same — Note  given  In  consideration  of 
forbearance  of  bidding  at  sheriff's  sale  is 
without  good  consideration  and  void  as  against 
policy  of  law. — Jones  vs.  Caswell,  8  John.  Cas. 
(N.  Y.)  29,  2  Am.  Dec.  134. 

72.  Same  —  Presentation  of  claim.  —  Mere 
forbearance  to  present  and  pursue  claim, 
without  agreement  to  that  effect,  is  not  con- 
sideration sufficient  to  support  promise  of  third 
party  to  pay  same. — Shadburne  vs.  Daly,  76  CaL 
355.  359,  18  Pac.  Rep.  403. 

78.     Same — Promise  to  pay  debt  of  another 

Is  not  sufficient  consideration  for  forbearanco 
to  sue.  unless  It  is  made  pursuant  to  mutual 
agreement,  consideration  being  promise  for 
promise,    which,    to    be    effective,    must    bind 
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both  parties. — ^Shupe  yfl^  Galbralth,  82  Pa.  St. 
19,  12.  See  Shadburne  vs.  Daly,  76  Cal.  S55, 
S59.  18  Pac.  Rep.  403;  Mecomey  vs.  Stanley, 
C2  Mass.  (8  Cush.)  86;  Robinson  rs.  Gould,  65 
Hua  (11  Cush.)  66;  Mantef  vs.  Churchill,  127 
Man.  31,  83. 
ShertlPs  sale^ — See  par.  71  this  note. 

T4.  Same  —  Widow's  promise.  —  Mere  for- 
bearance by  creditor  to  present  claim  against 
decedent's  estate,  Is  not  sufDcient  consideration 
for  promise  by  widow  to  become  responsible 
for  It  in  absence  of  agreement  for  such  for* 
bearance,  where  minds  of  parties  never  met.— 
Shadbume  va  Daly,  76  Cal.  866,  869,  18  Pac 
Rep.  403. 

Widow. — See  pars.  47,  74  this  note. 

7S.    GRATUITOUS      PROMISE! — Performaiice 

•f  depends  wholly  upon  good  will  of  promisors, 
aod  will  not  be  enforced  at  law,  unless  prom- 
isee has  accepted  and  acted  upon  same  by  in- 
earring  some  obligation  or  expending'  money 
OB  strength  of  it. — Lasar  vs.  Johnson,  126  Cal. 
349,  653,  68  Pac  Rep.  161.  See  Cottaere  Street 
IL  E.  Church  vs.  Kendall,  121  Mass.  628,  23  Am. 
Rep.  386. 

TV.  MARRIAGB  IS  HIGHESST  AND  MOST 
VALUABLES  CONSIDBRATIOX,  and  when  con- 
Tcyance  is  made  upon  such  consideration,  and 
grantee,  if  guiltless  of  fraud  herself,  is  in  at 
least  as  firm  and  sure  position  as  if  she  had 
paid  in  money  full  value  of  property  conveyed. 
—Cohen  va  Knox,  90  Cal.  266,  273,  27  Pac.  Rep. 
ns,  13  L.  R.  A.  711. 

77.  And  Is  also  sufDcient  consideration  for 
marriage  settlement. — Barnes  va  Barnes,  110 
CaL  418,  421.  42  Pac.  Rep.  904. 

78.  Marriage  being  in  Its  nature  permanent, 
and  most  important  of  all  civil  relations,  law 
will  not  lightly  allow  Inducements  which  havtf 
led  to  it  to  be  disturbed. — Cohen  vs.  Knox, 
90  Cal.  266,  273,  27  Pac.  Rep.  216,  18  L.  R.  A. 
711. 

711.  Aateniiptlal  settlemoDt  made  in  con- 
templation of  marriage,  is  supported  by  valu- 
able consideration,  where  marriage  is  con- 
summated.— ^Barnes  vs.  Barnes,  110  Cal.  418, 
422,  42  Pac.  Rep.  904. 

flO.  Same — BSxccoted  by  father  to  daufirhter 
In  consideration  of  her  marriage,  is  upon  suffi- 
cient consideration. — Cohen  vs.  Knox,  90  Cal. 
26S,  278,  27  Pac.  Rep.  216,  13  JU  R.  A.  711. 

81.  Dowry  of  daii8rliter»  without  special 
proof,  is  presumed  to  be  inducement  to  her 
marriage. — Cohen  vs.  Knox,  90  Cal.  266,  273, 
27  Pac  Rep.  216,  18  L.  R.  A.  711. 

88:  Lair  does  not  re^inlre  delicate  tnvestl- 
satlon  into  quantum  of  Influence  which  her 
property  has  upon  her  suitor. — Cohen  vs.  Knox, 
n  Cal.  266.  273,  27  Pac.  Rep.  216,  13  L.  R.  A. 
711. 

Marriase  settlement. — See  pars.  79-82  this 
note. 

88.  MUTUAI«  PROMISBSy  one  to  other,  sufll- 
clent  consideration  for  promise  of  each,  and 
contract  is  valid  and  binding. — West  vs.  Craw- 
ford. 80  Cal.  19,  82,  21  Pac.  Rep.  1123.  See 
Murphy  vs.  Rooney,  45  Cal.  78,  79;  Christian 
College  vs.  Hendley,  49  Cal.  847,  850;  Mound 
City  L.  A  W.  Assoc,  vs.  Slauson,  66  Cal.  425, 
*27.  4  Pac.  Rep.  396.     III.    Punk  vs.  Hough,  29 


111.  145.  Ky.  Twin  Creek  ft  Turnp.  Co.  vs. 
Lancaster,  79  Ky.  662.  Mass.  Amherst  Acad- 
emy vs.  Cowls,  28  Mass.  (6  Pick.)  427,  17  Am. 
Dec.  387.  N.  H.  George  vs.  Harris,  4  N.  H. 
688,  17  Am.  Dec  446.  N.  Y.  Briggs  vs.  Tillot- 
son,  8  John.  304,  806. 

84.  Although  there  may  be  no  obligation 
upon  one  party  to  perform  certain  act,  where 
there  is  inducement  held  out  to  him  to  do  so, 
if  its  fulfilment  is  necessary,  and  he  would 
lose  his  right  to  demand  and  collect  sum 
stipulated  if  he  neglected  to  perform  such 
right. — ^Van  Loben  Sels  vs.  Bunnell,  120  Cal. 
680,  682,  63  Pac.  Rep.  266. 

86.  Concurrent  considerations,  and  support 
each  other  unless  one  or  the  other  is  void. — 
Siddall  vs.  Clark.  89  Cal.  321,  324,  26  Pac.  Rep. 
829. 

80.  Betireen  mortsacer  and  first  and  sec- 
ond mortvageoy  whereby  property  included  in 
mortgage,  with  other  property,  is  to  be  put  up 
for  sale  by  auction  and  proceeds  were  to  be 
applied  in  certain  way  to  payment  of  claims 
and  mortgage  security  was  waived,  is  suffi- 
cient consideration  to  support  promise  to  pay. 
— Bradshaw  vs.  Mclioughlln,  89  Mich.  480,  488. 

87.  Between  subscribers  to  stock  in  cor- 
poration, sufficient  consideration.  —  West  vs. 
Crawford,  80  Cal.  19,  31,  21  Pac  Rep.  1128. 

88.  OVERDUB  DESBT. — Part  payment  of 
debt  overdoe  not  valid  consideration  for  agree- 
ment to  postpone  or  discharge  payment  of  re- 
siduary.— Conover  vs.  Stillwell,  34  N.  J.  L. 
(6  Vr.)  64,  57.  See  Mass.  Smith  vs.  Bartholo- 
mew, 42  Mass.  (1  Met.)  276.  36  Am.  Dec.  365. 
ir.  Y.  Pabodie  vs.  King,  12  John.  426;  Reynolds 
vs.  Ward,  6  Wend.  601;  Gibson  vs.  Renne,  19 
Wend.  389.  Bnjr.  Deacon  vs.  Orldley,  16  C.  B. 
295,  80  Eng.  C.  L.  294. 

89.  PARESNTAIi    AFFBCTIOBT     AND     DUTY 

may  be  sufficient  consideration  for  voluntary 
settlement  upon  children,  where  same  is  fully 
executed. — Nichols  vs.  Emery,  109  Cal.  323, 
832,  50  Am.  St.  Rep.  43,  41  Pac.  Rep.  1089.  See 
Lines  vs.  Lines,  142  Pa.  St  149,  24  Am.  St  Rep. 
487,  21  Atl.  Rep.  809. 

90.  FRB-EXISTING  DEBT  is  held  to  be 
valuable  consideration  in  this  state. — Frey  vs. 
Clifford,  44  Cal.  836.  342.  See  Payne  vs.  Bens- 
ley,  8  Cal.  260,  68  Am.  Dec.  818;  Robinson  vs. 
Smith,  14  Cal.  94;  Naglee  vs.  Lyman,  14  Cal. 
460;  Schluter  vs.  Harvey,  66  Cal.  158,  169,  8 
Pac.  Rep.  659. 

See  ante  1 14  and  note  pars.  9-16. 

91.  Contra t  Ellison  vs.  Jackson  Water  Co., 
12  Cal.  642,  654;  Clay  vs.  Walton.  9  Cal.  328, 
384;  Purkett  vs.  Bates,  4  Ala.  390. 

Attachment — Surrender  of  ricrht  of. — See  par. 
102  this  note. 

Bill   of  ladlnflr — Transfer  of  receipt  of. — See 

par.  106  this  note. 

Cancelation  of  Indebtedness.  —  See  par.  94 
this  note. 

92.  CHATTEL  MORTGAGE.  —  Pre-existing 
indebtedness  sufflcient  consideration  for  chattel 
mortgage  upon  debtor's  stock,  given  to  secure 
commercial  obligations. — Henry  vs.  Vllet,  33 
Neb.  130,  136,  29  Am.  St  Rep.  478,  49  N.  W. 
Rep.  1107. 

See  par.  Ill  this  note. 
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93.  For  chattel  mortffaffe  as  against  at- 
tachlngr  creditors  of  mortffaser,  and  protects 
mortgagee  to  same  extent  as  new  considera- 
tion.—Henry  vs.  Vllet.  88  Neb.  130,  136,  89  Am. 
St.  Rep.  478,  49  N.  W.  Rep.  1107.  See  Turner 
vs.  Klllian,  12  Neb.  680,  11  N.  W.  Rep.  101; 
Manning  vs.  Cunnlnfirham,  21  Neb.  288,  291,  41 
N.    W.   Rep.    933. 

84.  Deed — Cancelation  of  pre-ezlstlns  bs- 
debtednesa  Is  valuable  consideration  for. — 
Hunter  vs.  Watson,  12  Cal.  363,  377,  73  Am. 
Dec.  543:  Schluter  vs.  Harvey,  66  Cal.  158,  159, 
3  Pac.  Rep.  659;  Gassen  vs.  Hendrlck,  74  CaL 
444,  446,  16  Pac.  Rep.  242;  Foorman  vs.  Wal- 
lace, 75  Cal.  552,  654,  17  Pac.  Rep.  680;  Riley  vs. 
Martinelll.  97  Cal.  575,  582,  88  Am.  St  Rep. 
209,  32  Pac.  Rep.  679,  21  Lu  R.  A.  88.  See 
Frey  vs.  Clifford,  44  Cal.  836. 

95.  Pre-exlstlnflT  indebtedness  of  ffrantor  to 
grantee  valuable  consideration  for  conveyance. 
— Saunderson  vs.  Broadwell,  82  Cal.  132.  138, 
23  Pac.  Rep.  36.  See  Jamison  V3.  King,  50  Cal. 
132;  Schluter  vs.  Harvey,  66  CaL  168,  169,  8 
Pac.  Rep.  659. 

00.  Same — Good  consideration  for  deed  left 
with  party  In  escrow. — Conneau  vs.  Gels,  78 
Cal.  176,  180,  2  Am.  St.  Rep.  786,  14  Pac.  Rep. 
580.  See  Schluter  vs.  Harvey,  66  Cal.  168,  150, 
3  Pac.  Rep.  C59. 

•7.  Mortaraare. — Existlnflr  Indebtedness  ample 
consideration  as  between  the  parties  for  execu- 
tion of  mortgagre  securinflr  its  payment. — John- 
ston vs.  Robuck,  104  Iowa  628,  628,  73  N.  W. 
Rep.  1062.  See  Gassen  vs.  Hendrlck,  74  Cal. 
444.  16  Pac.  Rep.  242;  Fair  vs.  Howard,  6  Ney. 
304. 

Mortffoffe. — See  pars.  92,  98  this  note. 

08.  Neffotlable  Inatromenta.  —  Pre-exlatlnc 
Indebtedness  of  Indorser  to  indorsee  of  note 
constitutes  valid  consideration  for  indorsement 
in  transfer  thereof. — Payne  vs.  Bensley,  8  CaL 
260,  266,  68  Am.  Dec  818;  Robinson  vs.  Smith, 
14  CaL  94,  98;  Nagrlee  vs.  Lyman,  14  CaL  450, 
454;  Frey  vs.  Clifford,  44  CaL  385,  342;  Sackett 
vs.  Johnson,  54  CaL  107,  109.  See  Davis  vs. 
Russell,  52  CaL  611,  28  Am.  Rep.  647;  The 
Elmbank,  72  Fed.  Rep.  610,  618. 

00.  FOR  TRANSFER  OF  COMMERCIAL 
PAPER  by  party  havinff  no  title  or  right  to 
transfer  it  to  another,  who  receives  it  in  good 
faith  and  as  security  for  payment  of  such  debt. 
— Frey  vs.  Clifford,  44  CaL  835,  342.  See  Payne 
vs.  Bensley,  8  CaL  260,  68  Am.  Dec.  318; 
Robinson  vs.  Smith,  14  CaL  94;  Naglee  vs. 
Lyman,  14  CaL  450;  Connecticut  L.  Ins.  Co. 
vs.  McCormick,  45  CaL  580,  583. 

100.  Antedatlncr  note  so  that  It  draws  inter- 
est from  date  for  sum  not  Justly  due  for  any 
past  or  present  consideration,  void. — McKenty 
vs.  Gladwin,  10  CaL  227,  229. 

101.  Asslgrnment  of  negotiable  Instrument 
not  yet  dne,  and  bona  fide  taken  as  collateral 
security  for  pre-existing  debt,  is  upon  suffi- 
cient consideration,  especially  where  there  Is 
some  new  consideration  for  assignment  and 
assignee  is  holder  for  value,  and  maker  Is 
precluded  from  resorting  to  defenses  that  he 
might  make  against  payee. — Payne  vs.  Bens- 
ley, 8  Cal.  260.  266.  68  Am.  Dec.  818;  Robinson 
vs.  Smith,  14  CaL  94,  98. 


102.  RocelTlas  notco  as  eollateral  •eenxitr 
for  pre-ezlstlnff  Indebtcdaossy  and  surrender 
of  right  of  attachment.  Is  valuable  and  suffi- 
cient consideration. — Rusa  L.  &  IC  Co.  vs. 
Muscupiabe  L.  &  W.  Co.,  120  CaL  621,  532,  65 
Am.  St.  Rep.  186,  52  Pac.  Rep.  995.  See  Payne 
vs.  Bensley,  8  CaL  260,  68  Am.  Dec.  818; 
Sackett  vs.  Johnson,  64  Cal.  107,  109. 

108.  Rule  that  pre-exlstlncr  debt  Is  valnable 
eonslderatlon  to  support  negotiable  paper,  does 
not  apply  to  instrument  of  non-negotiable 
character. — The  Elmbank,  72  Fed.  Rep.  610, 
616.  See  People's  Sav.  Bank  vs.  Bates,  120 
U.  a  666,  bk.  80  L.  ed.  754,  7  Sup.  Ct  Rep.  679. 

104.  Rale  npplle%  althouirli  porchase  for 
less  than  face  value  of  paper,  unless  discount 
Is  so  great  as  to  be  of  Itself  mala  fides. — 
Heath  vs.  Sllverthorn  L.  IC  &  S.  Co.,  39  Wis. 
146,  157.  See  De  Witt  vs.  Perkins,  22  Wis.  473; 
Bange  vs.  Flint,  25  Wis.  644. 

106.  Surrender  of  note. — ^Valuable  consider- 
ation exists  where  holder  takes  commercial 
papers  without  notice  In  absolute  payment  of 
pre-existing  debt  and  surrenders  prior  note 
for  other  security  held  for  such  debt. — ^Heath 
vs.  Sllverthorn  L.  M.  &  8.  Co.,  39  Wis.  146. 
167.  See  Stevens  vs.  Campbell.  18  Wis.  876; 
Bange  vs.  Flint,  25  Wis.  644. 

Prlnelpal  and  sorety. — See  pars.  108»  109 
this  note. 

100.  Receipt  for  bill  of  lading* — Pre-exist- 
ing debt  valuable  consideration  for  transfer  of 
receipt  of  bill  of  lading. — Davis  vs.  Russell. 
62  CaL  611,  616,  28  Am.  Rep.  647. 

107.  Sale     and    delivery. — Pre-existing     in- 
debtedness   sufficient    consideration    for    sate 
and  delivery  of  goods   by  debtor   to   creditor 
accepting  them  in  good   faith,  without  notice 
of  fraud  committed  by  debtor. — Henry  vs.  Vliet, 
83  Neb.  130,  135,  29  Am.  St.  Rep.  478,  49  N.  W. 
Rep.  1107.     See  Frey  vs.  Clifford,  44  CaL  835; 
Gassen  vs.  Hendrlck,  74  CaL  444,  16  Pac  Rep. 
242.      Colo.    Knox   vs.   McFarran,   4   Colo.   686; 
McMurtrie  vs.  Riddell,  9  Colo.  497,  18  Pac.  Rep. 
181.      III.    Butters    vs.    Haughwout,   42   IlL    18. 
89   Am.    Dec.    401;    Kranert   vs.   Simon,   65   IlL 
844.      Ind.     Babcock    vs.    Jordan,    24    Ind.    14. 
Iowa.   Clark  va  Barnes,  72  Iowa  668,  34  N.  W. 
Rep.  419.     Kan.  Hayner  vs.  Eberhardt,  87  Kan. 
808,  15  Pac.  Rep.  168.     Ky.    Gibson  vs.  Moore, 
7   B.    Mon.    95.      Mont.    Laubenhelmer   vs.    Mc- 
Dermott,    6   Mont.    512,    6   Pac.   Rep.    844.      BTeh. 
Turner  va  Klllian.  12  Neb.  580,  12  N.  W.  Rep. 
101.     Nev.    Fair  vs.  Howard,  6  Nev.  804.     R.  I, 
Bank  of  Republic  vs.  Carrington,  6  R.  I.   615, 
73  Am.  Dec.   83.     'Wis.    Shufeldt  vs.   Pease,   16 
Wis.  669;  Paine  vs.  Benton,  32  Wis.  491.     Fed. 
Goodman  vs.  Simonds,  61  U.  S.   (20  How.)  343, 
bk.  15  L.  ed.  934. 

108,  Surety — Promise  by. — Pre-existing  debt 
does  not  secure  promise  to  pay  by  surety 
without  new  consideration  moving  to  him. — 
Leverone  vs.  Hildreth,  80  CaL  139.  140,  22  Pac 
Hep.  72;  McDonald  vs.  RandalL  139  CaL  246. 
256,  72  Pac.  Rep.  997.  See  Jackson  vs.  Jack- 
son, 7  Ala.  791. 

100.    promise:  to  pat  madb  by  surbty 

WITHOUT  KK-W  CONSIOBRATION,  where  it 
was  agreed  at  time  that  note  is  given  that 
surety  should  be  obtained  where  surety  signs 
pursuant    to    original    agreement. — Pauly    vs. 
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Murray,  110  Cal.  18,  17,  42  Pac  Rep.  SIS.  See 
■&  Leonard  vs.  Wildes,  86  Me.  265.  MaMi« 
Moles  vs.  Bird,  11  Mass.  486,  6  Am.  Dec.  179; 
Loverinff  vs.  FofirsTi  86  Mass.  (18  Pick.)  54t); 
Hawkes  vs.  Phillips,  78  Mass.  (7  Gray)  284. 
I.  Y.  McNauffht  vs.  McClaughry,  42  N.  Y.  22, 
1  Am.  Rep.  487;  Harrincrton  vs.  Brown,  77  N.  T. 
T2;  Clark  vs.  Rawson,  2  Den.  185;  Parks  vs. 
Brinkerhoff,  2  Hill  663. 

lift,  wrifc — Note  of« — ^Note  and  mortfirag-e  ex- 
ecoted  by  wife  as  security  for  pre-existing 
debt  of  husband,  which  was  barred  by  statute 
of  limitations,  is  executed  upon  sufficient  con* 
■ideration  (per  Shaw,  J.). — ^McDonald  vs.  Ran- 
dall. 189  Cal.  246,  256,  72  Pac  Rep.  997. 

See  para  47,  74  this  note. 

HI*  Release  of  svrcty  on  notesy  sufficient 
consideration  for  chattel  mortgage  upon  goods 
and  stock  in  trade. — Henry  va  Vliet,  88  Neb. 
130,  135,  29  Am.  St.  Rep.  478,  49  N.  W.  Rep. 
1107. 

ivrety — Release  of. — See  par.  Ill  this  note. 

112.     RELOraVISHMENT      OF      SRGITRITT» 

deposited  by  debtor  with  his  creditor  as  col- 
lateral security  for  debt  afterwards  discharged 
by  composition  deed,  not  sufficient  considera- 
tion for  promise  by  debtor  to  pay  residue,  as 
debt  is  thereby  released;  debtor  becoming  en- 
titled to  security,  creditor  cannot  make  its 
forrender  consideration  for  new  promise. — 
Conover  vs.  Stillwell,  34  N.  J.  Ll  (5  Vr.)  54.  57. 
See  McDonald  vs.  Nellson,  2  Cow.  (N.  Y.)  189, 
14  Am.  Dec.  431;  Crosby  vs.  Wood,  2  Seld. 
(N.  Y.)  869;  Cowper  vs.  Green,  7  Mees.  &  W. 
733. 

lis:  RE'WARDS — Offer  of  or  compensation 
either  to  particular  person  or  class  of  persons, 
or  to  any  and  all  persons.  Is  conditional  prom- 
ise and  performance  thereof  by  any  one  before 
offer  is  revoked  Is  good  consideration,  and 
offer  becomes  legal  and  binding  contract.-— 
Ryer  va  Stockwell,  14  Cal.  134,  137,  73  Am. 
Dec  634.  See  Mass.  Symmes  vs.  Frazier,  6 
Uass.  344,  4  Am.  Dec.  142;  Wentworth  vs.  Day, 
44  Masa  (3  Met.)  352,  87  Am.  Dec.  145;  Free- 
man va  Boston,  46  Mass.  (5  Met.)  56;  Loring 
▼a  Boston,  48  Mass.  (7  Met.)  407,  411.  Ohio. 
Gilmore  vs.  Lewis,  12  Ohio  281.  Eng,  Eng- 
land vs.  Davidson,  11  Ad.  &  K  856,  39  Eng. 
C.  Ll  254;  Williams  va  Cawardine,  4  Barn.  & 
Ad.  621,  24  Eng.  C.  L.  126,  38  Rev.  Rep.  828; 
Lancaster  va  Walsh,  4  Mees.  &  W.  16. 

114.  SUBSCRIPTIOX. — Mutual  promises  of 
■abacrlbera  to  contribute  money  on  faith  of 
common  engagement  for  accomplishing  object 
of  interest  to  all,  which  cannot  be  accom- 
plished except  by  their  common  performance, 
eoDstitute  reciprocal  obligations,  and  are  sup- 
ported by  sufficient  consideration. — Christian 
College  vs.  Hendley,  49  Cal.  347,  350.  See  Ind. 
Higert  vs.  Indiana  Ashbury  University,  53  Ind. 
32S,  329.  Mass.  Thompson  vs.  Page,  42  Mass. 
(1  Met.)  565:  Ives  vs.  Sterling,  47  Mass.  (6 
Met)  310;  Wat  kins  vs.  Eames,  63  Mass.  (9 
Qush.)  537,  539.  N.  T.  McAuley  vs.  Billenger, 
10  John.  89.  Wis.  Lathrop  vs.  Knapp,  27  Wis. 
114. 

See  par.  117  this  note. 

115.  Though  subscription  be  to  corporation 
thereafter  to  be  formed. — Christian  College  vs. 
Hendley,  49  Cal.  847,  350. 


116.  Agreement  made  by  subscribers  to 
make  up  specified  sum  is  supported  by  valuable 
consideration  sufficient  to  create  mutual  lia- 
bility against  one  refusing  to  pay,  where 
withdrawal  of  one  would  increase  amount  to 
be  paid  by  the  others. — Qrand  Lodge  I.  O.  Q.  T. 
vs.  Farnham,  70  Cal.  158,  160,  11  Pac.  Rep.  692. 
See  George  vs.  Harris,  4  N.  H.  533,  17  Am. 
Dec  446;  Curry  vs.  Rogers,  21  N.  H.  247. 

117*  Correspoadlng  proanlsea  made  by  sign- 
ers to  agreement  for  formlnar  corporation  and 

subscribing  for  stock,  common  object  sought 
to  be  accomplished  thereby  is  sufficient  con- 
sideration for  promises  of  such  subscribers. — 
Marysville  E.  L.  &  P.  Co.  vs.  Johnson,  93  Cal. 
688,  546,  27  Am.  St  Rep.  215,  29  Pac.  Rep.  126. 
See  Md.  Hughes  vs.  Antietam  Mfg.  Co.,  34  Md. 
816.  Mass,  Athol  Music  H.  Co.  vs.  Carey,  116 
Mass.  471.  Mich.  International  F.  &  E.  Assoc, 
va  Walker,  83  Mich.  386,  47  N.  W.  Rep.  338. 
Minn.  Red  Wing  H.  Co.  va  Friedrich,  26  Minn. 
112,  1  N.  W.  Rep.  827. 
See  par.  114  this  note. 

11&     Request   made  to  reception  committee 

to  regard  subscription  as  cash  and  to  go  on 
and  make  arrangements,  action  of  committee 
in  incurring  obligation  on  faith  of  such  request 
is  sufficient  consideration  to  fix  upon  parties 
making  such  request  their  subscription,  and 
It  is  not  necessary  that  such  request  should 
have  been  made  at  time  of  subscription. — Lasar 
vs.  Johnson,  125  Cal.  549,  553,  58  Pac.  Rep.  161. 

119.  Sabseaoent    request    by    subscriber    to 

promisee  to  render  services,  or  incur  liability 
on  faith  of  subscription,  where  request  is 
complied  with  and  services  rendered,  is  suffi- 
cient consideration.  —  Lasar  vs.  Johnson,  125 
Cal.  549,  564,  58  Pac.  Rep.  161.  See  Sullivan  vs. 
Sullivan,  99  Cal.  187,  193,  83  Pac.  Rep.  862; 
Otto  vs.  Long,  127  Cal.  471,  475,  59  Pac.  Rep. 
895;  McDonald  vs.  Randall,  139  C^l.  246,  251, 
72  Pac.  Rep.  997.  MIcb.  Powers  vs.  Russell, 
26  Mich.  179,  184.  Minn.  Flynn  vs.  Messenger, 
28  Minn.  208,  41  Am.  Rep.  279,  9  N.  W.  Rep. 
759.  N.  Y.  Barnes  vs.  Perlne,  12  N.  T.  18; 
Roberts  vs.  Cobb,  103  N.  Y.  600,  9  N.  B.  Rep. 
500.  Pa«  Bayler  vs.  Commonwealth,  40  Pa.  St. 
87,  80  Am.  Dec.  551.  Tex.  Magee  vs.  White. 
23  Tex.  180;  Haynes  vs.  Sto.vall,  23  Tex.  625. 
Fed.  Dodge  vs.  Knowles,  114  U.  S.  430,  bk.  29 
L.  ed.  144,  5  Sup.  Ct.  Rep.  1108,  1197. 

120.  SURRENDER  AND  GIVING  UP  claim 
against  estate  of  solvent  intestate,  is  sufficient 
consideration  for  new  note  and  mortgage  given 
under  threat  of  iegal  proceedings. — Otto  vs. 
Long,  127  Cal.  471,  478,  59  Pac.  Rep.  895. 

121.  SURRENDER  BY  CREDITOR  OF 
RIGHT  OF  PROCESS  of  attachment  for  col- 
lection of  notes,  is  sufficient  consideration  for 
collateral  security  taken  for  debt. — ^Naglee  vs. 
Lyman,  14  Cb.1.  450,  455.  See  Payne  vs.  Bens- 
ley,  8  Cal.   260,   266.  68  Am.  Dec.   318. 

122.  TAKING  LESS  THAN  FULL  AMOUNT. 
^-Agreement  to  take  less  than  full  amount  of 

claim,  made  after  the  same  is  due,  must  have 
new  consideration  to  support  it. — Peachy  va 
Witter,  131  Cal.  316,  819,  63  Pac.  Rep.  468. 

128.  THIRD  PARTY— A  CONSIDERATION 
MOVING  FROM. — Mere  promliie  of  third  party 

to  pay  debt  already  created  is  not  binding 
where  no  new  terms  are  introduced  into  con- 
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tract,  Buch  as  delay  and  the  lik«,  lame  beinff 
without  consideration. — Comstock  vs.  Breed,  12 
Cal.  286,  289.  See  Chaffee  vs.  Thomas,  7  Cow. 
<N.  Y.)  858. 

124.  Valid  consideration  moTln«  firom  third 
party  sufficient  to  support  promise  made  for 
benefit  of  another. — Lawrence  vs.  Fox,  20  N.  Y. 
268»  272.     See  White  vs.  Baxter,  71  N.  Y.  264. 

125.  Promise  made  by  debtor  to  third  party 

to  pay  creditor  of  debtor  in  consideration  of 
loan  then  made,  is  sufficient  consideration  to 
support  such  promise  to  pay,  althougrh  creditor 
was  not  party  to  transaction. — ^Lawrence  vs. 
Fox,  20  N.  Y.  268,  272.  See  Judson  vs.  Oray, 
17  How  Pr.   (N.  Y.)   289.  295. 

126.  Promise  made  by  party  to  perfonn 
another's  contract  will  form  no  consideration 
where  consideration  of  orlerinal  contract  could 
not  attach  to  subsequent  promise. — Ellison  vs^ 
Jackson  W.  Co.,  12  Cal.  542,  653.  See  Clay  vs. 
Walton,  9  Cal.  828. 

127.  PROMISE  TO  PAT  DBBT  DUB  FROM 
GRANTOR  TO  THIRD  PARTY  Is  sufficient 
valuable  consideration  to  support  conveyance. 
— Welllngrton  vs.  Sedfirwick.  12  Cal.  469,  474; 
Saunderson  vs.  Broadwell,  82  Cal.  132,  138,  28 
Pac.  Rep.  36.  See  Gladwin  vs.  Garrison,  IS 
Cal.  830,  332;  Carty  vs.  Connolly,  91  Cal.  16,  20, 
27  Pac.  Rep.  699. 

128.  Especially  when  payment  to  third 
party  is  in  fact  paid. — Saunderson  vs.  Broad- 
well,  82  Cal.  132,  183,  18  Pac.  Rep.  36. 

129.  Where  third  party  is  cognizant  of  con- 
tract.— Barrlnger  vs.  Warden,  12  Cal.  311-814. 

lao.  Note  not  doe. — ^Promise  to  assume  and 
pay  certain  liabilities  Incurred  by  party  as  in- 
dorser  for  note  which  is  not  at  time  due,  is 
sufficient  consideration  to  support  note  on 
demand. — Gladwin  vs.  Garrison,  13  Cal.  880, 
332.  See  Dana  vs.  Stanfords,  10  Cal.  269;  Cush- 
infiT  vs.  Gore,  15  Mass.  69,  73;  Little  vs.  Little, 
30  Mass.  (13  Pick.)  426;  Heseltine  vs.  Guild, 
11  N.  H.  390. 

181.  Ovtstandlnar  liability  as  surety  or  In- 
doracr  for  another,  together  with  contract  or 
promise,  express  or  Implied,  by  such  surety 
or  indorser  to  principal  that  he  will  make  debt 
his  own  and  pay  it  and  so  Indemnify  principal, 
is  fiTood  consideration  for  express  promise  to 
pay  equal  amount  on  demand. — Gladwin  vs. 
Garrison,  13  Cal.  330,  333.  See  Cushing  vs. 
Gore,  15  Mass.  69,  73;  Heseltine  vs.  Guild,  11 
N.  H.   390. 

132.  WIFE'S  PROMISE  TO  PAT  HUS- 
BAND'S DEBT. — Xew  consideration  moat  be 
■hovrn  In  mortgraire  of  "wife's  separate  prop- 
erty to  secure  husband's  debt.  —  Chaffee  vs. 
Browne,  109  Cal.  211.  220,  41  Pac.  Rep.  1028. 

133.  Consideration  sufficient  to  support 
promise  of  husband  upon  new  note  firiven  for 
debt,  sufficient  to  support  mortgragre  griven  by 
wife  to  secure  same,  as  married  woman  may 
enter  into  engrasement  respectlngr  separate 
property  as  if  unmarried. — McDonald  vs.  Ran- 
dall, 139  Cal.  246,  253,  72  Pac.  Rep.  997. 

134.  Ontatandlnir  debt  of  haaband^  coupled 
•%wlth.  three  years'  extcniilon  of  time  for  pay- 
ment, sufficient  consideration  to  uphold  hus- 
band's note  and  mortgage  of  wife  given  to 
secure  its  payment. — ^McDonald  vs.  Randall, 
139  Cal.   246,  251,   72  Pac.  Rep.  997. 


188.    Recitals    la   aiortsase   slven   by    wife 

on  separate  property  to  secure  husband's  ante- 
cedent debt  without  further  consideration 
do  not  estop  wife  from  showlngr  want  of  con- 
sideration for  mortflragre. — Chaffee  vs.  Browne, 
109  Cal.  211,  220,  41  Pac.  Rep.  1028.  See  Rosen- 
berg vs.  Ford,  85  CaL  610,  24  Pac.  Rep.  779; 
Moffatt  vs.  Bulson,  96  Cal.  106,  81  Am.  St.  Rep. 
192,  30  Pac.  Rep.  1022;  Bayler  vs.  Common- 
wealth, 40  Pa.  St.  87,  80  Am.  Dec.  551. 

188.  Wife  stands  as  surety  for  husband  for 
payment  of  debt. — McDonald  va  Randall,  189 
Cal.  246,  253,  72  Pac.  Rep.  997.  See  Spear  va. 
Ward,  20  Cal.  659;  Alexander  vs.  Bouton,  56 
Cal.  16;  Bull  vs.  Coe,  77  CaL  64,  11  Am.  St. 
Rep.  236,  18  Pac.  Rep.  808. 

See  par.  47  this  note. 

187.  VALUABLE  CONSIDERATION— IHrHBIf 
BHO'WN. — ^Asslvnment  made  to  Ann  of  attor- 
neys in  consideration  of  their  prosecutinfr  liti- 
gation to  its  conclusion,  is  founded  upon  suf&< 
cient  consideration. — Little  vs.  Caldwell,  112 
Cal.  27,  80,  44  Pac.  Rep.  840. 

Asslsnatent. — See  par.   144   this  note. 

188.  CONVEYANCE. — ^Promise  by  one  party 
to  nftake  conveyance  if  other  will  agrree  to  pro« 
tect  him,  is  upon  sufficient  consideration.— 
Mound  City  L.  &  W.  Assoc  vs.  Slauson,  66  CaL 
425,  427,  4  Pac.  Rep.  396. 

Conveyance. — See    par.    141    this    note. 

188.  DAMAGES. — Ajrreement  to  pay  damage 
cansed  by  excavation,  sufficient  consideration 
for  authority  for  erection  of  wall. — Dunton  vs. 
Niles,  95  Cal.  494,  499,  80  Pac.  Rep.  762. 


140.  DEED. — Parties  to  deed  become  svn 
ties  on  note  to  pay  valuable  consideration  for 
conveyance. — Grigsby  vs.  Shwarz,  82  Cal.  278, 
282,  22  Pac  Rep.  1041. 


141.  DEFENDING  SUIT.— Promise  made  Ibr 
party  to  defend  snlt  and  defeat  claim,  or»  if 
he  could  not  do  so,  and  Judgment  was  entered, 
to  protect  other  party  against  such  Judgment, 
in  consideration  of  conveyance,  is  upon  suffi- 
cient consideration,  even  though  action  may 
be  brought  on  illegal  guaranty. — ^Mound  City 
L.  ft  W.  Assoc,  vs.  Slauson,  65  CaL  425,  427,  4 
Pac.   Rep.   896. 

Extras — Perfomtanee  of  as  a  consideration* 

— Seb  par.  148  this  note. 

148.  GUARDIAN  AND  "WARD.  —  Note  and 
mortgaare  given  for  money  owing  by  guardian 
to  his  ward,  for  which  former  was  responsible, 
is  founded  upon  sufficient  consideration,  and 
fact  that  guardian  has  given  bond  does  not 
affect  question. — Jennings  vs.  Jenningrs,  104 
Cal.  150,  153,  37  Pac.  Rep.  794. 

148.  INFORMATION  GIVEN  AND  SER- 
VICES RENDERED  in  procuring  outstanding 
title,  are  sufficient  consideration  for  note  given 
in  payment  for  such  services. — Lucas  v».  Pico, 
66  Cal.  126,  128. 

144.  JUDGMENT — Assignment  of  made  for 
purpose  of  securing  plaintiff  against  liability 
on  appeal  bond  executed  by  him  as  surety,  is 
executed  upon  sufficient  consideration. — Hobbs 
vs.  Duff,  23  Cal.  596,  625.  85  Am.  Dec.  151. 

Judgment — Promise  to  protect  ag^alnst. — See 

par.   141  this  note. 

Mortgage. — See  par.  142  this  note. 
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OatetandlB*  title— FMmUe  to 

par.  143  thla  note. 

lUk  PABBHT  AlfD  CHILD^— Inrtromoit 
•rated  Wj  ebfldreA  In  favor  of  and  adopted  by 
father,  and  enforceable  in  equity  If  not  at  law, 
is  sufficient  valuable  consideration  for  promise 
on  bis  part  to  pay  children  several  sums  men- 
tioned therein,  so  far  at  least  as  terms  and  exe» 
cution  of  a^rreement  are  concerned. — Racouillat 
Ts.  Sansevain,  32  Cal.  376,  386. 

See  par.  89  this  note. 

146.  PRINCIPAIi  AlfD  SUIIS3TY«— LUiblUty 
•f  BBrety  on  obllKatloiui  of  bis  principal,  and 
his  proihise  to  pay,  is  sufficient  consideration  to 
support  bona  fide  sale  and  transfer  of  property 
from  principal  to  surety. — Smith  vs.  Rankin,  45 
Kan.  176.  178,  26  Pac.  Rep.  686.  See  Gladwin 
n.  Garrison,  IS  Cal.  380.  Ga.  McWhorter  vs. 
Wright,  6  Qa.  666.  Kan.  Miller  vs.  Krueser, 
SI  Kan.  344,  18  Pac.  Rep.  641.  Ohio.  Kramer 
n.  Farmers  &  Mechanics'  Bank,  16  Ohio  253. 

147.  Note  exeevted  by  principal  to  surety  In 

consideration  that  latter  assumes  to  pay  debt 
Is  based  upon  valuable  consideration. — Harmon 
Ta  McRae,  91  Ala.  401,  410,  8  So.  Rep.  648. 
See  Gladwin  va  Garrison,  18  CaL  830,  832. 

See  par.  140  this  note. 

Premlflsory  note. — See  pars.  140,  142,  148,  146, 
147  this  note. 

Proeccntlon  of  snlt. — See  par.  137  this  note. 

Protection  swalnst  suit. — See  par.  137  this 
Dota 

Services  rendered. — See  par.  148  this  note. 

Salt — Promise  to  defend. — See  par.  141  this 
nota 

Surety. — See  "Principal  and  Surety,"  par. 
146  this  note. 

Svretj — Aulvnment  of  Indsment  to. — See 
par.  144  this  note. 

14S.  TirAIVER  OF  DBFBCTS.  —  Promise 
■sdc  to  pay  for  defective  street  Improvements^ 

and  to  waive  such  defects  in  consideration  of 
performance  of  certain  alterations  and  addi- 
tional work,  is  supported  by  sufflcient  consid- 
eration to  pay  amount  orlgrlnally  specified  in 
contract,  showlngr  benefit  to  one  party  and 
detriment  suffered  by  other. — Bernstein  vs. 
Downs,  112  Cal.  197,  208,  206,  44  Pac.  Rep.  667. 

149.  'When  not  shown. — Asreement  In  wrlt- 
iiiff  to  pay  increased  rate  of  interest  on  note 
given  before  that  time  with  le^al  Interest,  if 
note  is  not  met  at  maturity,  is  without  con- 
sideration and  mere  voluntary  undertaking:. — 
Adams  vs.  Hastings,  6  Cal.  126,  129,  66  Am. 
Dec.  496.  See  Shirly  vs.  Harris,  8  McL.  C.  C. 
320,  21  Fed.  Cas.  1329. 

Rank — Prontiae  made  by^  to  hold  money.— 
See  par.  152  this  note. 

150.  CIRCUMSTANCES  HELD  NOT  SUF- 
FICIENT to  show  consideration  for  promise  to 
pay  for  street  paving  by  electric  railroad. — 
Amestoy  va  Electric  R..  T.  Co.,  96  Cal.  311,  316, 
30  Pac.  Rep.  660. 

Grantee — Promise  to  pay  nkortgage. — See  par. 
156  this  note. 

iBcreascd  rate  of  Interest. — ^See  par.  64  this 
note. 

151.  Indebtednera  sole  consideration  for  ac- 

knowlfdifment,  referring  only  to  past  and  pres- 
^'nt   indebtedness,    is   not   sufflcient   to    support 


oontract.for  payment  of  greater  amount  than 
dua — Adams  vs.  Hastings,  6  CaX  126,  189,  66 
Am.  Dec  496.  See  Pa.  Logan  vs.  Mathews,  6 
Pa  St  417.  Vt.  Crampton  vs.  Ballard,  10  Vt. 
261.  Fed.  Shirly  vs.  Harris,  8  McL.  C.  C.  330. 
81  Fed.  Cas.  1329. 

152.  INSOLVENCY  PROCEEDINGS.— Prom- 
Ise  made  by  cashier  of  bank  to  attorney  and 
client  to  hold  money  in  bank's  hands,  belong- 
Ing  to  insolvent  partnership,  for  benefit  of  re- 
ceiver, is  without  consideration. — Wheat  vs. 
Bank  of  California,  119  CaL  4,  6,  60  Pac  Rep. 
842,  61  Id.  47. 

Interest,  agreement  for  Increased  rate  of. — 

See  par.  64  this  note. 

155.  MONET  RECEIVED  UNDER  LEGAL 
LIABILITY  to  repay  it  with  Interest  does  not 
form  any  legal  consideration  for  promise  be- 
yond that. — ^Adams  va  Hastings,  6  Cal.  126,  130, 
66  Am.  Dec.  496.  See  Pa.  Logan  vs.  Mathews, 
6  Pa.  St.  417.  Vt.  Crampton  vs.  Ballard,  10  Vt. 
261.  Fed.  Shirly  va  Harris,  8  McL.  C.  a  880, 
21  Fed.  Cas.  1829. 

Mortgage — Promise  to  pay  amonnt  dno  on. — 

See  pars.  70-87  this  note. 

Past  Indebtedness.— See  pars.  00,  92  this 
note. 

Present  Indebtedness. — See  pars.  98,  102  this 
note. 

Promissory  note — Grantee's  promise  to  pay. 

^-See  par.  106  this  note. 

154.  TOLLS. — Promise  to  pay  tolls  which 
party  was  under  no  legal  obligation  to  pay  is 
a  mere  nudum  pactum,  and  without  considera- 
tion.— ^Waterloo  Tump.  R.  Co.  va  Cole,  61  Cal. 
881,  387. 

166.  VOID  PROMISE  ON  ONE  SIDE  cannot 
constitute  consideration  for  valid  promise  on 
the  other  side. — Siddall  vs.  Clark,  89  Cal.  321, 
823,  26  Pac  Rep.  829. 

156.  VOLUNTARY  PROMISE  by  grantee  of 
mortgaged  premises  to  pay  amount  due  on 
mortgage  and  promissory  notes  made  without 
consideration,  is  void. — Commercial  Bank  vs. 
Redfleld,  122  Cal.  406,  409,  66  Pac  Rep.   160. 

Voluntary  nndertaklns.^ — See  par.  149  this 
note 

IIL     EVIDENCE. 

167.  BURDEN  OF  SHOIVING  "WANT  OF 
CONSIDERATION  to  support  instrument  lies 
upon  party  seeking  to  invalidate  or  avoid  it — 
Dlmond  vs.  Sanderson,  103  Cal.  97,  101,  87  Pac. 
Rep.  189. 

168.  Consideration,  as  between  payee  and 
surety  of  note,  need  not  be  shown  where  con- 
tract of  suretyship  Is  contemporaneous  and 
consideration  is  sufflcient  to  support  contract 
as  between  the  maker  and  payee,  it  Is  suf- 
ficient to  support  contract  by  surety. — ^McDon- 
ald vs.  Randall,  139  Cal.  246.  255,  72  Pac.  Rep. 
997.  See  Mass.  Blckford  vs.  Olbbs,  62  Mass. 
(8  Cush.)  164.  Miss.  Pearce  vs.  Wren,  12 
Smed.  &  M.  97.  Mo.  Robertson  vs.  FIndley, 
31  Mo.  384,  388.  N.  H.  Savage  vs.  Fox,  60  N.  H. 
17.  N.  Y.  Leonard  vs.  Vredenburgh,  8  John.  29, 
88,  6  Am.  Dec.  817. 

169.  PRESUMPTION.— Note  given  by  bns- 
band  to  "Wife  presumed  to  be  given  upon  suf- 
flcient consideration. — ^Dlmond  vs.  Sanderson, 
103  Cal.  97,  103,  37  Pac.  Rep.  189. 
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160.  'Written  tnatmmeiit  in  presnmptlTe  evi- 
dence of  conBideration. — Dimond  vs.  Sanderson. 
103  Cal.  97,  101,  87  Pac.  Rep.  189. 

161.  RECITAL  OF  CON8IDBRATION  in  note 
does  not  preclude  defendant  from  showinflr  that 
there  was  no  consideration  for  note  or  bond.— • 
Comstock  vs.  Breed,  12  Cal.  286,  288. 

162.  PAROL     BVIDSNCB     ADMISSIBLB     tO 

contradict  or  show  that  true  consideration  Is 
other  and  different  from  that  expressed. — ^Ar- 
nold vs.  Arnold,  137  Cal.  291,  297,  70  Pac.  Rep. 
28.     See  Hendrick  vs.  Crowley,  81  CaL  471,  472. 

168.  To  prove  consideration  for  release. — 
StufDebeem  vs.  Arnold,  67  CaL  11. 

164.  To  show  faUare,  waat  or  llleirality  of 

consideration. — ^Moffatt  vs.  Bulson,  96  Cal.  106, 
110,  31  Am.  St.  Rep.  192,  80  Pac.  Rep.  1022. 

165.  PAROL  BVIDESNCB  IS  NOT  ADHIS- 
SIBIjB  to  show  want  of  consideration  to  note 
where  It  does  not  tend  to  prove  that  there  was 
no  such  consideration  as  Is  acknowledgred  by 


terms  of  note. — Conner  vs.  Clark,  12  Cal.  168 
171,  78  Am.  Dec.  629. 

166.     (yOBsldemttOB    eaaiiot    be    contmdictedy 

or  shown  to  be  different  from  that  expressed, 
when  in  so  doiner  legal  operation  of  instrument 
to  pass  entire  interest  accordiner  to  its  pur- 
pose would  be  defeated. — Arnold  vs.  Arnold,  137 
Cal.  291,  297,  70  Pac.  Rep.  23.  See  Coles  vs. 
Soulsby,  21  Cal.  47,  51;  Hihn  vs.  Peck,  30  Cal. 
280;  Hendrick  vs.  Crowley,  81  Cal.  471,  472; 
McCrea  vs.  Purmort,  16  Wend.  (N.  Y.)  460,  465, 
80  Am.  Dec.  108. 

167*  Lesal  effect  of  tastrument  cannot  be 
varied  or  defeated  In  whole  or  part  by  parol 
evidence. — ^Arnold  vs.  Arnold,  187  Cal.  291,  297, 
70  Pac.  Rep.  23.  See  Hendrick  vs.  Crowley,  31 
Cal.  471,  472. 

16S.  Parol  evidence  aot  admlsalble  to  add  to 
and  vary  terms  of  agreement  by  proving"  con- 
tract to  sell  other  and  different  property  than 
that  described. — ^Langaxl  vs.  Langan,  89  Cal. 
186,  194,  26  Pac.  Rep.  764. 


§  1606.  HOW  FAB  LEGAL  OB  MOBAL  OBLIGATION  IS  A  GOOD  CONSID- 
EBATION.  An  existing  legal  obligation  resting  upon  the  promisor,  or  a  moral 
obligation  originating  in  some  benefit  conferred  upon  the  promisor,  or  prejudice 
suffered  by  the  promisee,  is  also  a  good  consideration  for  a  promise,  to  an  extent 
corresponding  with  the  extent  of  the  obligation,  but  no  further  or  otherwise. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed   referred  to,  etc. 

2.  Term  "moral  obligation  — Meaning  of  as 

used  by  Lord  Mansfield. 

3.  Definition — One  not  enforceable  but  bind- 

ing on  conscience. 
4,5.  Moral  obligation — ^When  not  sufficient  to 
support  promise. 
6.  Same— Unconnected  with  prior  claim  in- 
sufficient. 
7-13.  Same — When  sufficient  consideration. 
14-20.  Express  promise — Nature  and  effect  of. 
21-27.  Same — ^Debtor  and  creditor — Debt  barred 
by  bankruptcy. 
28.  Same — Same — Money    lent— When    good 
consideration  for  promise  to  repay. 
29-36.  Same — Same — Statute-barred  debt — ^Upon 
what  grounds  recoverable. 

37.  Same-— Past  consideration — Effect  of  sub- 

sequent assent. 

38.  Same — Third  party,  money  paid  by. 

39.  Lessor  and  lessee — Moral  obligation  as  to 

improvements. 
40, 41.  Married  women — How  far  bound  by. 

42.  Master  and  servant — ^When  moral  obliga- 

tion imposed  on  master. 

43.  Mortgager  and  mortgagee— Moral  obliga- 

tion imposed  on  mortgager. 

44-46.  Parent  and  child — Moral  obligation,  how 
far  imposed  on  parent. 

47, 48.  Past  or  executed  consideration — Suf- 
ficiency of. 

1.  APPIilESDy  CITED,  CONSTRUBD,  RB- 
FBRRBD  TO»  etc.,  In:  Bernstein  vs.  Downs, 
112  Cal.  197,  206,  44  Pac.  Rep.  567  (construed 
and  applied). 

A«  to  cause  of  action  on  new  promise  to  pwty 
debt  barred  by  statute  of  llntltatlons,  see  note 
95  Am.  Dec.  176. 


Am  to  eoaalderatlon  of  promise  by  vrldour  to 
pay  debt  eontracted  darlas  coverture,  see  mon- 
ogrraphic  note  39  Am.  St.  Rep.  742,  743. 

As  to  consideration  of  promise  to  pay  after 
debt  released,  see  monographic  note  39  Am.  St. 
Rep.  736-739. 

As  to  consideration  of  promise  to  pay  debt 
barred  by  statute  of  limitations,  see  mono- 
graphic note  39  Am.  St.  Rep.  739,  740. 

As  to  mere  moral  obligation  as  consideration 
to  uphold  an  express  promise,  see  monographic 
note  39  Am.  St  Rep.  736-746. 

As  to  nioral  obligation  Imposed  npoa  wife  to 
pay  husband's  debts,  see  ante  f  1605  and  note. 

As  to  past  act  or  transaction  not  belny  snf- 
llclent  consideration,  see  monographic  note  S9 
Am.   St   Rep.   740-742. 

As  to  promise  to  pay  debt  dischargred  In 
bankruptcy,  see  monographic  note  27  Am.  Dec. 
287,  289. 

Am  to  what  is  sulBclent  to  take  case  out  of 
statute  of  limitations,  see  note  57  Am.  Rep.  834- 
336. 

As  to  wife's  promise  to  pay  husband's  pre- 
existing debt  barred  by  statute  of  limitations, 
see  ante  f  1606  and  note. 

2.  TBRM  "MORAL  OBLIGATION,"  as  used 
by  Lord  Mansfield  In  Hawkes  vs.  Saunders, 
Cowp.  290,  Is  said  to  be  used  not  only  as  ex- 
pressive of  any  vague  and  undefined  claim  aris- 
ing from  nearness  of  relationship,  but  of  those 
Imperative  duties  which  would  be  enforceable 
by  law  were  It  not  for  soine  positive  rule 
which,  with  view  to  general  benefit,  exempts 
party  In  that  Instrument  from  legal  liability. 
— Freeman  vs.  Robinson,  38  N.  J.  U  (9  Vr.)  88S, 
886,  20  Am.  Rep.  899. 

S.  DESFIHriTIOX. — IVatvral  or  moral  obliga- 
tion is  one  which  cannot  be  enforced  by  ac- 
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tlon,  but  which  is  bindinflr  on  party  who  incurs 
it  In  conscience  and  accordlngr  to  natural 
Jostlce. — Gouldlner  vs.  Davidson.   26  N.   Y.   604* 

€12. 

4.  HERB  MORAL  OBLIGATION  NOT  SUF- 
FICIENT to  support  subsequent  promise  to 
pay.— Peck  vs.  Peck,  77  Cal.  106,  112,  11  Am.  St. 
R«p.  244,  19  Pac.  Rep.  227,  1  L.  R.  A.  185;  Con- 
don vs.  Barr,  49  N.  J.  L.  (20  Vr.)  5S,  6  Atl.  Rep. 
614;  GouldlnET  vs.  Davidson,  26  N.  Y.  604,  608; 
Hawley  vs.  Farrar,  1  Vt  420,  422. 

5.  Mere  precedent  consideration  is  not 
enouffh  to  support  subsequent  promise. — Wat- 
kins  vs.  Halstead,  2  Sandf.  (N.  Y.)  311,  815. 

C  Mere  moral  or  consclentiotis  oblliratioii 
neoBBceted  with  any  prior  legal  or  equitable 
claim,  is  not  sufficient. — Ehle  vs.  Judson,  24 
WeAd.  (N.  Y.)  97,  99.  See  Smith  vs.  Ware,  13 
John.  (N.  Y.)  257. 

7.  Wben  siifllclent. — Moral  obllcratloa  to  pay 

debt  barred  by  statute  of  limitations,  or  in- 
lolvent's  discharge,  or  to  pay  debt  contracted 
during  infancy  or  coverture,  and  like,  will  be 
good  consideration  for  express  promise. — Ehle 
TS.  Judson.  24  Wend.  (N.  Y.)  97,  99. 
See  pars.  21-27,  29-86  this  note. 

8.  Sufficient  consideration  for  an  actual 
promise  to  pay. — Barnes  vs.  Headley,  1  Camp. 
157.  2  Taunt  184. 

9.  Sufficient  to  sustain  promise,  though  ob- 
ligation on  which  it  is  founded  never  could 
have  been  enforced  at  law,  if  founded  upon 
antecedent  valuable  consideration. — Goulding 
vs.  Davidson,  26  N.  Y.  604. 

10.  Founded  on  past  consideration,  and  also 
•n  present  executory  consideration,  will  be  en- 
forced.— ^Loomis  vs.  Newhall,  32  Mass.  (15 
Pick.)  159. 

11.  Although  no  legal  liability  existed  at 
time  of  making  promise*  but  there  may  have 
been  strict  and  undoubted  obligation. — ^Hawley 
▼&  Farrar,  1  Vt.   420,  422. 

12.  Where  there  is  original  consideration 
beneficial  to  party  promising,  and  which  might 
have  been  enforced  through  medium  of  implied 
promise. — Hawley  vs.  Farrar,  1  Vt.  420,  422. 

18.  Wherever  defendant  is  under  moral  obli- 
gation, or  is  liable  in  conscience  and  equity  to 
pay,  that  is  sufficient  consideration. — Freeman 
va.  Robinson,  38  N.  J.  L.  (9  Vr.)  383,  386,  20 
Am.  Rep.  399.  See  Hawkes  vn.  Saunders,  Cowp. 
S90. 

14.  EXPRESS  PROMISES  — NATURE  AND 
EFFECT  OF. — Bxpreas  promise  can  only  revive 
precedent  good  consideration  which  might  have 
been  enforced  at  law  through  medium  of  im- 
plied promise  had  it  not  been  suspended  by 
lome  positive  rule  of  law;  but  can  give  no 
original  right  of  action  if  obligation  on  which 
it  is  founded  never  could  have  been  enforced 
at  law  though  not  barred  by  any  legal  maxim 
or  statutory  provision. — Smith  vs.  Ware,  18 
John.  (N.  Y.)  267,  269.  Bee  Conn.  Cook  vs. 
Bradley,  7  Conn.  57,  18  Am.  Dec.  79.  Mass. 
Hills  vs.  Wyman,  20  Mass.  (3  Pick.)  207;  Dodge 
▼a  Adams,  36  Mass.  (19  Pick.)  429.  N.  J.  Free- 
nuui  vs.  Robinson,  88  N.  J.  I^  (9  Vr.)  888,  887, 
29  Am.  Rep.  399.  N.  T.  Goulding  vs.  Davidson, 
2<N.  Y.  604;  Watkins  vs.  Halstead,  2  Sandf.  311. 
SIS.    Rag.    Eastwood  vs.  Kenyon,  11  Ad.  ft  B. 


438,  39  Eng.  C.  L.  137;  Wennall  vs.  Adney,  8 
Bos.  &  P.  247,  6  Rev.  Rep.  780;  Beaumont  vs. 
Reeve,  8  Q.  B.   486.  66  Eng.   C.  L.   483. 

16.  Must  be  direct,  distinct,  unqualified,  and 
unconditional  admission  of  debt  which  party  is 
liable  and  willing  to  pay. — ^McCormick  vs. 
Brown,  86  Cal.  180,  184,  95  Am.  Dec.  170.  See 
Farrell  vs.  Palmer,  86  Cal.  187;  Biddel  vs.  Briz- 
solara,  66  Cal.  374,  382.  Conn.  De  Forest  vs. 
Hunt,  8  Conn.  179,  185.  Ky.  Harrison  vs. 
Handley,  1  Bibb  443.  N.  H.  Russell  vs.  Copp, 
5  N.  H.  154.  N.  Y.  Sands  vs.  Gelston,  15  John. 
611.  Pa. 'Jones  vs.  Moore,  5  Binn.  673,  6  Am. 
Dec.  428;  Berghaus  vs.  Calhoun,  0  Watts  219. 
Fed.  Bell  vs.  Morrison,  26  U.  a  (1  Pet.)  351, 
bk.  7  L.  ed.  174. 


16.  Mnst  be  nuide  to  creditor. — ^Biddel  vs. 
Brlzzolara,  64  Cal.  854,  855,  80  Pac.  Bep.  609. 

17.  Admission  to  stranger  of  existence  of 
debt  cannot  be  construed  as  acknowledgment 
even  though  unqualified. — Biddel  vs.  Brlzzo- 
lara,  64  Cal.   854,   355,   30  Pac.   Rep.   609. 

18.  Writing  must  contain  express  promise 
or  acknowledgment  of  debt  as  existing  debt 
from  which  present  promise  may  be  Inferred. — 
Biddel  vs.  Brlzzolara,  56  Cal.  874,  382. 

19.  Law  implies  mere  promise  to  pay  from 
simple  acknowledgment  for  which  promise  old 
debt  is  sufficient  consideration. — Rodgers  vs. 
Byers,  127  Cal.  528,  531,  60  Pac  Rep.  42.  See 
Curtis  vs.  Sacramento,  70  Cal.  412,  11  Pac  Rep. 
748. 

20.  Creditor  can  only  claim  what  promise 
gives  him,  where  debtor  promises  to  pay  debt 
when  he  is  able,  or  by  instalments. — Rodgers 
vs.  Byers,  127  Cal.  528,  531.  60  Pac.  Rep.  42. 

Bankruptcy. — See  pars.  16-21  this  note. 

21.  Debtor  and  creditor — Bankruptcy — Debt 
of  bankrupt  is  due  in  conscience,  notwith- 
standing his  discharge,  and  is  sufficient  consid- 
eration to  support  subsequent  express  promise 
to  pay. — Feeny  vs.  Daly,  8  Cal.  84,  85. 

22.  Moral  obligation  to  pay  debt  discharged 
by  proceedings  in  insolvency  remains  and  is 
good  consideration  for  new  promise  to  make 
such  payment — Lambert  vs.  Schmalz,  118  Cal. 
83,  35,  50  Pac  Rep.   13. 

23.  Action  to  recover  debt  must  be  based 
upon  new  promise. — Lambert  vs.  Schmalz,  118 
Cal.  33,  36,  50  Pac.  Rep.  13.  See  Boukofsky  vs. 
Powers,  1  Utah  833;  Anthony  &  Co.  vs.  Savage, 
2  Utah  466,  471;  Gruenberg  vs.  Buhrlng,  6  Utan 
414,  417,  16  Pac  Rep.   486. 

24.  Promise  to  pay  debt  discharged  in  bank- 
ruptcy or  insolvency  must  be  clear,  distinct, 
unconditional,  and  unequivocal. — Lambert  vs. 
Schmalz,  118  Cal.  33,  35,  50  Pac.  Rep.  13;  Pierce 
vs.  Merrill,  128  Cal.  478,  476.  79  Am.  St  Rep. 
63,  61  Pac  Rep.  67.  See  Biddel  vs.  Brlzzolara, 
66  Cal.  374.  382.  Mont.  Howes  vs.  Lynde,  7 
Mont  545,  649,  19  Pac  Rep.  249;  Bralthwalte 
vs.  Harvey.  14  Mont  208,  225.  48  Am.  St  Rep. 
625,  36  Pac.  Rep,  88.  Nev.  Wilcox  vs.  Williams, 
6  Nev.  206,  216.  Fed.  Bell  vs.  Morrison,  26  U. 
a  (1  Pet)  851,  852,  368.  bk.  7  L.  ed.  174. 

25.  Verbal  promise  is  sufficient  at  common 
law,  and  California  statutes  do  not  change 
rule. — Feeny  vs.  Daly.  8  Cal.  84,  86.  See 
Earnest  vs.  Parke,  4  Rawle  (Pa.)  452,  27  Am. 
Dec.   280. 
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26.  Payments  made  subsequently  to  dis- 
charge In  bankruptcy  will  not  alone  remove 
bar,  or  show  that  creditor  has  existiner  cause 
of  action,  but  when  clearly  testified  to  by  both 
plaintiff  and  defendant  they  clearly  Indicate 
defendant's  recog^nltlon  of  fact  that  he  was  un- 
der some  obligratlon  to  pay. — Lambert  vs. 
Schmalz,  118  Cal.  38,  87,  50  Pac.  Rep.  IS. 

27.  Statement  made  by  debtor  prior  to  his 
dlschargre  in  bankruptcy  that  he  would  pay 
every  dollar  of  money  does  not  constitute  such 
promise  as  will  remove  bar  of  dischargee,  but, 
where  proved  without  objection,  may  properly 
be  considered  as  showlner  an  intention  to  pay 
in  any  event  and  as  supporting:  evidence  of 
subsequent  promises. — Lambert  vs.  Schmals, 
118  Cal.  83,  37,  50  Pac  Rep.  18. 

28.  Money  actnally  lent  Is  sufficient  consid- 
eration for  subsequent  express  promise  to  re- 
pay althougrh  secured  by  bond  and  warrant  of 
attorney  for  usurious  loan,  Judgrment  for  which 
had  been  set  aside. — Early  vs.  Mahon,  19  John. 
(N.  Y.)   147,  149,  10  Am.  Dec.  204. 

Money  paid  by  third  party. — See  par.  88  this 
note. 

29.  Stntnte-barred  delit.  —  Common  honesty 
requires  debtor  to  pay  his  debts  if  he  is  able  to 
do  so,  and  courts  when  called  upon  always 
enforce  such  payments  if  they  can.  The  fact 
that  debt  is  barred  by  statute  of  limitations 
in  no  way  relieves  debtor  from  his  moral  ob- 
ligation to  pay  it. — Booth  vs.  Hosklns,  75  Cal. 
271,  276,  17  Pac.  Rep.  226.  See  Grant  vs.  Burr, 
54  Cal.  298;  Spect  vs.  Spect,  88  Cal.  437,  22  Am. 
St.  Rep.  314,  26  Pac.  Rep.  203,  IS  L.  R.  A.  137; 
Zellerbach  vs.  Allenber?,  99  CaL  67,  €9,  88  Pac. 
Rep.   786. 

80.  Expiration  of  statutory  time  for  bringr- 
\ng  action  does  not  operate  either  as  extin- 
gruishment  or  payment  of  claim. — Orant  vs. 
Burr,  54  Cal.  298,  301.  See  Sichel  vs.  CarrlUo, 
42  Cal.  493.  Ncv.  Nevada  vs.  Yellow  Jacket 
Min.  Co.,  14  Nev.  220,  232.  Tex.  Goldfrank  & 
Co.  vs.  Youngr,  64  Tex.  482,  488.  Utah.  Leavitt 
vs.  Oxford  &  O.  Min.  Co.,  8  Utah  266,  276,  1 
Pac.  Rep.  366. 

81.  Moral  oblUratlon  to  pay  debt  barred  by 
statute  of  limitation  or  bankruptcy  does  not 
depend  upon  question  whether  debt  is  consid- 
ered as  barred,  or  whether  remedy  only  is 
barred,  but  upon  fact  that  debtor  has  received 
and  creditor  has  parted  with  consideration 
which  has  never  been  paid,  and  which  in  foro 
conscientA  ougrht  to  be  paid,  notwithstanding* 
the  bar. — Chabot  vs.  Tucker,  39  Cal.  434,  438. 

82.  Debt  barred  by  statute  or  by  Insolvency 

Is  valuable  consideration  for  new  promise,  and 
moral  obligation  is  sufficient  for  and  is  univer- 
sally recogrnized  as  ground  upon  which  new 
promise  may  be  sustained,  although  not  recog- 
nized in  law  as  otherwise  subsisting. — Chabot 
vs.  Tucker,  39  Cal.  434,  487.  See  McCormick 
vs.  Brown,  86  Cal.  180.  184,  96  Am.  Dec.  170; 
Wells  vs.  Harter,  66  Cal.  842,  344;  Curtis  vs. 
Sacramento,  70  Cal.  412,  414,  11  Pac.  Rep.  748; 
Lambert  vs.  Schmalz,  118  Cal.  83,  35,  50  Pac. 
Rep.  13;  Concannon  vs.  Smith,  134  Cal.  14,  20, 
66  Pac.  Rep.  40;  McDonald  vs.  Randall,  139  Cal. 
246,  262,  72  Pac.  Rep.  997;  Womack  vs.  Wo- 
mack,  8  Tex.  897,  58  Am.  Dec.  119. 
33.    Action  sustained  only  upon  new  promise. 


original  contract,  or  moral  obligation  arisingr 
therefrom,  binding  in  foro  conscientie,  notwith- 
standing bar  of  statute  being  consideration  for 
new  promise. — ^McCormick  vs.  Brown,  36  Cal. 
180,  184;  Chabot  vs.  Tucker,  89  Cal.  434,  438; 
Wells  vs.  Harter,  56  Cal.  342,  344;  Southern 
Pac.  Co.  vs.  Pressor,  122  CaL  413,  417,  56  Pac. 
Rep.  146;  Rodgers  vs.  Byers,  127  Cal.  528,  530, 
60  Pac.  Rep.  42. 

Compare  I  Wilcox  vs.  Williams,  6  Nev.  206, 
218,  wherein  the  above  statement  was  said  to 
be  against  the  weight  of  authority. 

84.     Action  based  npon  orlirlnal  demand^  of 

which  new  promise  is  only  evidence,  statute 
not  operating  as  a  bar  to  its  prosecution.— 
Smith  vs.  Richmond,  19  Cal.  476,  482. 

35.  Doctrine  in  Smith  vs.  Richmond,  19  Cai 
476,  to  effect  that  new  promise  must  be  coii<< 
sidered  as  removing  bar,  and  not  as  erecting 
new  and  substantial  contract,  and  that  Judg- 
ment would  therefore  be  upon  old  contract, 
overruled  in  McCormick  vs.  Brown,  36  Cal.  ISO. 
See  Chabot  vs.  Tucker,  39  Cal.  434,  438. 

36.  In  Southern  Pac.  Co.  vs.  Pressor,  122  Cal 
413,  417,  55  Pac.  Rep.  145,  court  stated  thai 
opinion  in  Chabot  vs.  Tucker,  89  Cal.  438,  to 
effect  that  Smith  vs.  Richmond  was  overruled 
by  McCormick  vs.  Brown,  36  Cal.  180,  was  too 
strong  an  expression,  as  it  was  not  mentioned 
or  referred  to,  and  the  two  cases  were  not 
alike,  because  in  former  new  promise  was 
made  before  bar  of  statute  and  attached  te 
original  obligation,  while  in  McCormick  vs. 
Brown,  supra,  statute  had  run  before  the  date 
of  new  promise,  and  that  language  of  Rhodes 
J.,  in  McCormick  vs.  Brown,  showed  an  ex- 
press intention  to  distinguish  the  two  classes 
of  cases. — Southern  Pac.  Co.  vs.  Pressor,  122 
Cal.  413,  417,  55  Pac.  Rep.  145. 

87.  Past  coniilderatlon  bcnellclal  to  defend- 
ant to  which  he  subsequently  assents  is  suf- 
ficient to  bind  him. — Doty  vs.  Wilson,  14  John. 
(N.  Y.)  378,  881.  See  Given  vs.  Driggs,  1  Cai. 
(N.  Y.)  450,  460;  Stewart  vs.  Eden,  2  Cai.  (N. 
Y.)  150,  152. 

Statute  of  limitations. — See  pars.  29-36  this 
note. 

Sabscqvcnt  promise. — See  pars.  87,  S8  this 
note. 

38.  Third  party — Money  paid  by — Snbse- 
qncnt  promlae  to  pay  money  paid  by  third 
party  on  behalf  of  the  promisor  is  equivalent 
to  previous  request. — Doty  vs.  Wilson,  14  John. 
(N.  Y.)   378.   882. 

89.  LESSOR  AND  LESSEE. — Moral  obliga- 
tion on  part  of  lessor,  under  lease  voluntarily 
or  Illegally  terminated  by  lessee,  to  pay  for 
improvements  made  by  latter  does  not  exist. — 
Whlpley  vs.  Dewey,  8  Cal,  86,  39. 

44K  MARRIED  WOMEN.~Contmct  of  mar- 
ried woman  having  no  separate  estate  does 
not  create  obligation  enforceable  in  equity,  and 
therefore  is  not  such  consideration  as  will 
secure  her  expressed  promise  to  pay,  made 
after  husband's  death. — Condon  vs.  Barr,  49 
N.  J.  L.  (20  Vr.)  53,  6  Atl.  Rep.  614. 

41*  Moral  obligation  eadatlnv  upon  married 
woman  to  make  good  promise  given  durlnir 
coverture,  is  not  sufflcient  consideration  for 
affirmance  thereof  after  dlscoverture. — Musick 
vs.  Dodson,  76  Mo.  624,  48  Am.  Rep.  780. 
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affords  no  lesal  inference  of  promise  to  pay- 
debt  contracted  by  him  even  for  necessaries. — - 
Freeman  vs.  Robinson,  S8  N.  J.  Lh  (9  Vr.)  383» 
385p  20  Am.  Rep.  S99.  See  Shelton  vs.  Springrett, 
11  C.  B.  462»  78  EnfiT-  C.  U  462. 

46.  Does  not  Impose  duty  on  parent  to 
provide  everythinsr  which  taste  and  extrav- 
agrance  of  child  may  prompt  him  to  desire. — 
Freeman  vs.  Robinson,  38  N.  J.  Lb  (9  Yr.)  883^ 
886,  20  Am.  Rep.  399. 

46.  Is  limited  to  furnishlnar  articles  which 
are  necessary  to  maintain  and  support  child, 
leavinsr  it  to  the  parent's  discretion  as  to  how 
far  he  deems  prudent  to  exercise  his  gen- 
erosity.— Freeman  vs.  Robinson,  38  N.  J.  L. 
(9  Vr.)  383.  385,  20  Am.  Rep.  399. 

47.  PAST  AND  BXBCVTED  CONSIDERA- 
TIOBT  is  not  sufficient  to  support  contract. — 
Comstock  vs.  Breed,  12  CaL  286.  288. 

See  par.  87  this  note. 

48.  Not  sufficient  to  support  action  upon 
promissory-  note  signed  by  one  maker  after 
delivery. — Leverone  vs.  Hildreth.  80  Cal.  139,. 
140,  22  Paa  Rep.  72. 

§1607.    CONSIDEKATION  LAWFUL.    The  consideration  of  a  contract  must 
be  lawful  within  the  meaning  of  section  sixteen  hundred  and  sixty-seven. 

History:     Enacted  March  21,  1872. 


A  MASTER  AlVD  SBRVANT.— Moral  obli- 
gation resting  upon  master  to  furnish  ser- 
vant, injured  while  in  performance  of  his 
duty,  such  assistance  and  care  as  are  neces- 
sary to  relieve  his  suffering  and  if  possible  to 
are  his  life,  is  sufficient  consideration  for 
legal  obllgration  incurred  by  master  for  medi- 
cal services  rendered  such  servant. — Fraser  vs. 
San  Francisco  B.  Co..  108  Cal.  79,  84,  86  Paa 
Rep.  1037;  Deane  vs.  Gray  Brothers  A.  8.  P. 
C«^  109  Cal.  488.  486,  48  Pao.  Rep.  448. 

48.  HORTGAGEIR   AND   MORTOAGEE:. — 

Iforal  obligation  rests  upon  mortsagrer  who 
had  redeemed  to  pay  as  condition  thereof 
money  which  mortsrag^ee  could  have  recovered 
bot  for  the  bar  of  statute. — Boyce  vs.  Fisk, 
no  CaL  107,  118,  42  Pac.  Rep.  478.  See  Grant 
n.  Burr,  64  Cal.  298;  Booth  vs.  Hoskins,  76 
CaL  271.  17  Pac.  Rep.  226;  Spect  vs.  Spect,  88 
CaL  487,  22  Am.  St.  Rep.  814.  86  Pac.  Rep.  208, 
13  L.  R.  A.  137;  Zellerbach  vs.  Allenberar,  99 
Oa  67,  69,  88  Pac.  Rep.  786. 

44    PARESNT  AND  CHILD.— Mere  moral  ob- 
HsstWa    of    •    pwrent    to    matetalB    his    chUd 


1. 

2,3. 

4. 


6,7. 

8. 

9-13. 

14-16. 

17. 

18-2L 

22. 
23. 

24. 
25,26. 
27, 28. 
29,30. 

31. 


Applied,  cited,  construed,  referred  to,  etc. 

Construed  with  reference  to  application. 

Distinction  between  void  contract  and  a 
valid  new  contract. 

Consideration  contrary  to  law,  immoral — 
When  not  sufficient  to  support  contract. 

Illegality  in  consideration — How  far  divis- 
ible. 

Same — How  determined. 

Same — How  far  affects  settlements. 

Same — How  avoided  by  pleading. 

Same — ^Test  of,  upon  what  based. 

Illustrations — Cohabitation  —  Prevention 
of  competition. 

Same — Elections — Canvassers  at  primary. 

Same — Guaranty — Effect  of  invalidity  of 
substance. 

Same — ^Pardons — Effect  of  grants  as  to. 

Same — ^Prevention  of  justice. 

Same — Procuring  resignation  of  office. 

Same — Securing  office. 

Same — Statute  pronouncing  penalty. 


1.  AVPl^TBSDt  CTTEiDf  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  Sharon  vs.  Sharon,  68 
CaL  29,  80,  8  Pac.  Rep.  614  (construed  and 
applied  with  other  sections);  Connolly  vs. 
Blngley.  82  CaL  642,  643.  28  Pac.  Rep.  278 
(construed  and  applied  with  S1608);  Graham 
n.  Larimer,  83  CaL  173.  177.  23  Pac.  Rep.  286 
(construed  and  applied  with  other  sections); 
Berks  vs.  Woodward,  126  CaL  119,  122,  73  Am. 
8t.  Rep.  81,  67  Pac.  Rep.  777,  46  Lu  R.  A.  420 
(construed  and  applied  with  other  sections). 

Am  to  actioB  upon  eontmct  forbidden  by 
liw  or  ovblect  to  penalty,  see  note  78  Am. 
Bt  Rep.  89. 

As  to  nppliention  of  tbo  wMTtwis  ox  tvrpl 
oetmctn  nim  oritur  aetio  and  In  pari  delicto 
Mi«r  est  eoadltio  defendentla*  see  mono- 
raphie  note  80  Am.  Rep.  106-118. 


As  to  cohabitation  as  eonslderatlony  see 
note  12  Am.  Dec.  676,  677. 

As  to  componndlns  of  felony  and  dismissal 
of  prosecution   for  as  valuable   consideration^ 

see  note  49  Am.  Rep.   49-61. 

As  to  contracts  consideration  of  wUcli  l» 
aarreement  to  compound  or  stifle  criminal 
proaecutlonsy  see  monographic  note  81  Am. 
Dec.   600-604. 

As  to  Illegal  eontractSy  see  post  1 1667  and 
note. 

a.  CONSTRUED  AS  APPLTDfa  to  case  of 
lllesral  alteration  ot  written  contract. — Con- 
nolly vs.  Hinsley,  82  CaL  642,  648,  28  Pac  Rep. 
278. 

8.  To  contract  in  consideration  of  future 
illicit  cohabitation. — Sharon  vs.  Sharon,  68 
Cal.  29,  80,  8  Pac.  Rep.   614. 

4.    DisnriNcnoBr    retwrbn   void    AJn> 

VALID  NEW  CONTRACT  in  relation  to  sub- 
ject-matter of  former  illegal  one,  depends  upon 
fact  whether  new  contract  seeks  to  carry  out 
or  enforce  any  of  unexecuted  provisions  of 
former,  or  whether  it  is  based  upon  moral 
obligation  growing-  out  of  execution  of  agree- 
ment which  could  not  be  enforced  at  law, 
and  upon  performance  of  which  law  will  raiso 
no  implied  promise.  No  change  in  form  of 
contract  will  avoid  illegality  of  first  consid- 
eration in  first  class  of  cases,  while  express 
promise  based  upon  last  class  of  considerations 
may  be  sustained. — Gray^  vs.  Hook.  4  N.  Y. 
449;  Woodworth  vs.  Bennett,  48  N.  Y.  278,  278, 
8  Am.  Rep.  706. 

S.  CONSIDERATION  CONTRARY  TO  LAW, 
IMMORAL,  or  opposed  to  public  policy,  will 
not  support  contract  where  parties  are  in 
pari  delicto. — Ala.  Boyd  vs.  Barclay,  1  Ala. 
84,  84  Am.  Dec.  762;  Black  vs.  Oliver,  1  Ala. 
449.  36  Am.  Dec.  88;  Morris  vs.  HaU,  41  Ala.  610; 
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Williams  vs.  Hlggrlns.  69  Ala.  517;  Hill  ys. 
Freeman,  73  Ala.  200.  49  Am.  Rep.  48.  IlL 
Liness  vs.  Hesinsr,  44  111.  113.  92  Am.  Dec.  153. 
Mich.  Jacobs  vs.  Stokes,  12  Mich.  381.  !€•  Y« 
Burt  vs.   Place,   8  Cow.    431. 

0.  HOW  FAR  SBPARABLB.— lUearallty  in- 
hcrent  In  consideration  which  is  inducement 
of  contract  not  being  separable  so  as  to  leave 
any  of  subject-matter  capable  of  enforcement, 
bad  portion  enters  into  and  permeates  whole 
contract  so  that  none  of  it  can  be  said  to  be 
good,  and  therefore  subject  of  action. — Santa 
Clara  V.  M.  &  L.  Co.  vs.  Hayes,  76  Cal.  387. 
393.  9  Am.  St  Rep.  211,  18  Pac.  Rep.  391.  See 
Valentine  vs.  Stewart.  15  Cal.  387.  404;  More 
vs.  Bonnet.  40  Cal.  251.  6  Am.  Rep.  621;  Prost 
vs.  More.  40  Cal.  347,  348;  Forbes  vs.  McDonald, 
54  Cal.  98. 

7.  Promise  might  be  divisible  where  Il- 
legality would  only  lie  in  contract  not  to  sell 
except  to  certain  parties  so  that  such  promise 
would  be  divisible  from  agreement  to  sell 
(held,  but  not  decided). — Santa  Clara  Y.  M.  & 
L.  Co.  vs.  Hayes,  76  Cal.  387,  898,  9  Am.  St. 
Rep.   211.  18  Pac.   Rep.   391. 

8.  I LLESOAL.it Y  IS  TO  BB  DESTERBIINESD 
by  reference  to  state  of  things  existing  at 
time  contract  is  made. — BufCendeau  vs.  Brooks. 
28  Cal.  641.  644. 

9«  vice:  of  illesoal  contract  does  not 
follow  its  settlement  so  as  to  invalidate  note 
given  by  one  party  to  other  for  share  of  profits 
of  partnership  contravening  public  policy  and 
in  violation  of  laws  of  the  United  States,  as 
given  upon  illegal  consideration. — De  Leon  vs. 
Trevlno.  49  Tex.  88,  30  Am.  Rep.  101. 

10.  The  correctness  of  decision  in  De  Leon 
vs.  Trevino,  supra,  may  be  doubted  on  the 
ground  of  its  being  contrary  to  doctrine  in 
pari  delicto  potior  est  conditio  defendentis. 
and  also  to  maxim  ex  turpi  contractu  non 
oritur  actio,  and  it  may  also  be  questioned 
whether  it  is  sustainable  under  the  decisions 
of  United  States  supreme  court  therein  cited 
and   relied   upon. 

11.  In  Armstrong  vs.  Toler,  24  U.  S.  (11 
Wheat.)  258,  bk.  6  L.  ed.  468.  cited  and  relied 
upon  by  court  in  Its  opinion  in  De  Leon  vs. 
Trevino.  supra,  action  was  brought  to  recover 
money  on  account  of  goods,  property  of  plain- 
tiff and  others,  consigned  to  defendant,  which 
had  been  seised  and  libeled  by  district  court, 
as  Imported  contrary  to  law.  The  court  held 
that  where  contract  arose  immediately  out  of 
Illegal  act.  court  of  Justice  would  not  entertain 
it.  but  that  if  promise  was  so  unconnected 
with  illegal  act  that  it  was  founded  on  new 
consideration  it  was  not  tainted  by  act.  al- 
though it  was  known  to  parties  to  whom 
promise  was  made,  and  although  they  were 
contrivers  and  conductors  of  illegal  act;  and 
further,  that  If  contract  was  in  part  only 
connected  with  illegal  transaction,  but  grew 
out  of  it.  though  it  was  in  fact  new  contract, 
it  was  equally  tainted  by  it.  It  is  contended 
therefore  that  promissory  note  given  in  De 
Leon  vs.  Trevino.  supra,  grew  immediately 
out  of  the  Illegal  business  transactions  car- 
ried on  between  the  partners,  and  that  al- 
though it  was  in  fact  a  new  contract,  yet  it 
was  equally  tainted  with  the  fraud  which  per- 


vaded the  partnership  transaction. — See  Arm- 
strong vs.  Toler,  24  U.  &  (11  Wheat)  258. 
bk.  6  L.  ed.  468. 

12.  The  decision  In  De  Leon  vs.  Trevino, 
supra,  cannot  be  said  to  be  in  line  with  Mc- 
Blalr  vs.  Gibbes.  58  U.  S.  (17  How.)  232.  bk. 
15  L.  ed.  132.  where  action  was  brought  to  re- 
cover, from  executors  of  deceased,  proceeds 
of  share  of  deceased  intestate  awarded  to  him 
as  member  of  a  Mexican  company,  by  com- 
missioners under  treaty,  in  which  transaction 
assignment  was  collateral  to,  and  wholly 
independent  of,  the  illegal  transaction  upon 
which  principal  contract  was  founded,  plain- 
tiff not  being  party  to  transaction  or  in  any 
way  connected  with  it.  In  this  case  court 
supported  doctrine  laid  down  in  Armstrong  vs. 
Toler,  supra,  wherein  court  stated  that  sub- 
sequent collateral  contract,  if  made  in  aid 
and  in  furtherance  of  execution  of  one  un- 
connected with  the  illegality,  partook  of  its 
nature  and  was  equally  in  violation  of  law, 
the  case  being  clearly  distinguishable. — Mc- 
Blair  vs.  Gibbes.  68  U.  &  (17  How.)  232,  bk. 
15  U  ed.  132. 

13.  In  Brooks  vs.  Martin,  69  U.  S.  (2  Wall.) 
70,  bk.  17  L.  ed.  732,  court  expressed  itself 
satisfied  with  doctrine  announced  in  McBlair 
vs.  Gibbes,  58  J.  S.  (17  How.)  232.  bk.  16  L. 
ed.  132.  See  Woodworth  vs.  Bennett,  48  N.  T. 
273,  8  Am.   Rep.   706. 

14.  Illeiral  consideration  may  be  avoided  by 

proper  plea,  even  though  it  be  a  specialty,  and 
Illegality  be  not  apparent  on  the  face  of  instru- 
ment— Sharon  vs.  Sharon,  68  CaL  29,  81,  8  Pac. 
Rep.   614. 

16.  Specific  facts  constituting  fraud  and  Il- 
legality must  be  distinctly  pleaded,  where 
illegality  and  fraud  are  relied  upon  as  de- 
fense.— Barber  A.  P.  Co.  vs.  Botsford*  56  ICan. 
632,   542,   44   Pac.   Rep.   8. 

16.  Defense  of  illegality  of  contract  or  of 
improper  or  immoral  practices  which  would 
render  it  void,  which  are  not  shown  by  de- 
fendant's own  pleading  or  evidence,  is  not 
available  under  general  denial,  under  contract 
for  services  valid  upon  its  face. — Barber  A. 
P.  Co.  vs.  Bo ts ford,  56  Kan.  532,  642,  44  Pac. 
Rep.  3. 

17.  Test  whether  demand  connected  ^vltk 
llleiral  transaction  is  capable  of  being  enforced, 
is  based  upon  question  whether  plaintiff  re- 
quires aid  of  illegal  transaction  to  establish 
his  case. — Moore  vs.  Moore.  180  Cal.  110,  112, 
80  Am.  et  Rep.  78.  62  Pac.  Rep.  294.  See 
Swan  vs.  Scott.  11  Serg.  &  R.  (Pa.)  166,  164. 

Canvasscni — Contracts  relating  to  at  prlmnry 
election. — See  par.   22   this  note. 

18.  COHABITATIOBr,  —  HUclt      cohabitation 

is  unlawful  consideration  for  contract — Sharon 
vs.  Sharon,  68  Cal.  29«  80,  8  Paa  Rep.  614. 

!•»  Fntnre  Ulesnl  cohabitation  makes  con- 
tract void,  as  made  upon  illegal  consideration. 
^Cusack  vs.  White,  2  Mill  (a  C.)  279,  12  Am. 
Dec.  669.  See  Hill  vs.  Freeman,  78  Ala.  200, 
49  Am.  Rei».  48;  Walker  vs.  Perkins.  S  Burr. 
1668. 


Mu    Past   UUdt   cohabitation    may   be    good 
consideration  for  promissory  note. — Cusack  ym. 
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White,  t  Mill  (a  a)  179,  12  Am.  Dec  669; 
Trnner  vs.  Vaushan,  1  Wilson  889. 

SL  COHPBTITION  —  PrerentloB  ofp^-Gon- 
tnet  eonslderation  for  which  is  prevention  of 
free  competition,  made  upon  iUesral  considera- 
tion, la  void  as  agralnst  policy  of  law. — Jones 
vs.  Caswell,  3  John.  Cas.  (N.  Y.)  29,  2  Am.  Dec 
134.  See  National  Bank  vs.  Spragrue,  20  N.  J.  Eq. 
(S  CL  E.  Gr.)  159,  160;  Morris  vs.  Woodward, 
2SN.  J.  Eq.  (10  C.  E.  Or.)  82;  Brooks  vs.  Cooper, 
SO  N.  J.  Eq.  (5  Dick.)  761.  85  Am.  St  Rep.  798, 
801,  26  Atl.  Rep.  978;  Doolin  vs.  Ward,  6  John. 
(N.  7.)  194;  Thompson  vs.  Davis,  18  John.  (N. 
T.)  Ill 

Cerporstloois — Contmets  proevrlns  resliriui* 
tl«e  er  promoCion  to  ofllce. — See  pars.  27*30  this 
nota 

tZ»  ELECTTION. — Contracts  for  serrlcce  off 
csBTsner  at  primary  election,  illegral  consider- 
ation and  void. — Keating  vs.  Hyde,  28  Mo.  App. 

sss. 

2&  GUARANTT. — Consideration  for  fuar- 
antj  will  be  Invalid  where  conveyance  which 
l8  sabstance  of  it  Is  invalid  and  void,  and  there 
Is  no  good  and  sufflcient  consideration  for  such 
guaranty. — Fisher  vs.  Salmon,  1  CaL  413,  414, 
U  Am.  Dec  297. 

ir«Sotlable  lastmmenta  fftven  for  preventlOB 
«f  iwUce. — See  pars.  26,  26  this  note. 

24    PARDONS  —  Asreements        to        obtatef 

founded  upon  illegal  considerations. — State  vs. 
Johnson,  62  Ind.  197.  See  Iowa.  Haines  vs. 
Lewis.  54  Iowa  801,  87  Am.  Rep.  202,  6  N.  W. 
Rep.  495.  N.  J.  Brooks  vs.  Cooper,  60  N.  J. 
Eq.  (5  Dick.)  761,  35  Am.  St.  Rep.  793,  801,  26 
AtL  Rep.  978.  Mo.  Kribben  vs.  Haycraft.  26 
Ma  396.  Pa.  Hatzfield  vs.  Gulden,  7  Watts 
152,  82  Am.  Dec.  750. 

28.  PREVENTION  OF  JUSTICE^— Pronls- 
Mry  aete  kIvob  In  coBslderatloB  of  promise 
act  te  proBcevto  for  crime  of  burgrlary,  and  to 
keep  same  secret,  is  without  consideration  and 
based  upon  an  invalid  consideration. — Graham 
Ta  Larimer,  88  CaL  173,  176,  28  Pac  Rep.  286. 

M.  Which  has  for  its  object  stifling  of 
prosecution  for  retailing  liquor  without  license, 
li  founded    upon    an    llleiral    consideration.— 


Hlnesburffh  vs.  Sumner,  9  Yt.  28,  81  Am.  Dec 
699. 

Primary  election — Contracts  relating  to  earn- 
▼assers  at« — See  par.  22  this  note. 

PuMle  ofllees — Contracts  relatlnir  to  secvr- 
Ingr  of. — See  pars.  29,  30  this  note 

anr.  resignation  of  office.— promise 
to  pay  director  of  corporation  to  resign,  illegral 
consideration  and  void. — Guernsey  vs.  Cook, 
120  Mass.  601.  See  Forbes  vs.  McDonald,  54 
CaL  98;  Noel  vs.  Drake,  28  Kan.  265,  42  Am. 
Rep.  162;  Brooks  vs.  Cooper,  50  N.  J.  Eq.  (6 
Dick.)  761,  85  Am.  St.  Rep.  793,  801,  26  AtL 
Rep.  978. 

28.  Note  executed  in  consideration  of  payee 
asreeinff  to  resiarn  public  office  in  favor  of 
maker,  and  usins  his  influence  to  appoint  lat- 
ter successor,  is  void  as  upon  illesral  considera- 
tion.— ^Meacham  vs.  Dow,  32  Yt.  721. 

28.  SECURING  OFFICE.  ~  Contracts  for 
money  loaned  to  another  to  aid  him  in  secur- 
ing office,  upon  Illegal  consideration  and  void. 
— ^Meguire  vs.  Corwine,  101  U.  S.  108,  bk.  25 
Lb  ed.  899. 

30.  PROMISE  OF  REWARD  for  influence  to 
secure  office. — ^Nichols  vs.  Mudgett,  32  Yt.  546. 

81.  STATUTORY  PENALTY.— Consideration 
for  eontract  founded  upon  action  which  is  void, 
as  where  statute  pronounces  penalty  for  action, 
will  not  support  contract  althougrh  statute  do  as 
not  pronounce  it  void  by  expressly  prohibit- 
ing  it. — Berka  vs.  Woodward,  125  CaL  119,  122, 
78  Am.  St.  Rep.  81,  57  Pac.  Rep.  777,  46  L.  R.  A. 
420.  See  Swanger  vs.  Mayberry,  59  CaL  91; 
Santa  Clara  Y.  M.  &  U  Co.  vs.  Hayes,  76  CaL 
887,  390,  9  Am.  St.  Rep.  211,  18  Pac.  Rep.  891; 
Gardner  vs.  Tatum,  81  CaL  870,  22  Pac  Rep. 
880;  Morrill  va  Nightingale,  93  CaL  452,  458, 
27  Am.  St.  Rep.  207,  28  Pac.  Rep.  1068;  Wyman 
va  Moore,  108  CaL  213,  214,  87  Pac.  Rep.  230; 
Yisalla  G.  &  E.  lib  Co.  vs.  Sims,  104  CaL  327. 
832,  43  Am.  St.  Rep.  105,  37  Pac  Rep.  1042. 
Ala.  Woods  va  Armstrong,  64  Ala.  150,  2*^ 
Am.  Rep.  671.  N.  J.  Brooks  vs.  Cooper,  50 
N.  J.  Eq.  (5  Dick.)  761,  85  Am.  St  Rep.  798. 
26  AtL  Rep.  978.  Pa.  Fowler  vs.  Scully,  72 
Pa.  St.  456,  13  Am.  Rep.  699;  Seidenbender  va 
Charles,  4  Serg.  &  R.  151,  8  AnL  Dec  682. 


§  1608.  EFFECT  OF  ITS  ILLEGALITY.  If  any  part  of  a  single  consideration 
for  one  or  more  objects,  or  of  seYeral  considerations  for  a  single  object,  is  unlawful, 
the  entire  contract  is  Yoid. 

History:    Enacted  March  21,  1872. 


L  Applied,  cited,  eonstrued,  referred  to,  etc 
2.  Construed — ^With    reference    to    applica- 
tion. 

5.  Same — ^Distinguishing  want  from  iUegali- 

tj  of  consideration. 
4,5.  Consideration — ^Effect   of,   when   against 
good  morals,  etc 

6.  Sfune — Effect  of  when  good  not  separable 

from  bad, 

7.  Same — ^Effect  of  when  lawful  in  itself, 

but  mode  unauthorized,  etc 

8.  Same — Malum   in   ae  as   within   nmYima 
ex  turpi,  etc 

9.  Same — ^Bule  applies  to  contracts  malum 

in  se,  etc 
10.  Distinction — Between   unlawful  in  sense 
of  void  and  illegaL 
C.  C— 85 


11-14.  Same — ^Between  executory  and  executed 

illegal  contracts. 
15.  Rescission — ^Partj  entitled  to. 
16-21.  Right  to  recover — ^When  denied. 
22-28.  Same — Court,  position  of — ^Right  to  deny, 

etc 
29-32.  Same — ^Equitable  relief  —  When  granted, 

etc 
83-37.  Same — ^When    rule    prohibiting    recoveiy 

not  applied. 
38-42.  Same — When  parties  not  in  pari  delicto^- 

IllustratiouB. 
43,44.  Same — ^When  contraet  executory. 

1.  APPIiIBD,  CITBD,  COBTSTRUBSD,  RO- 
FBRRE2D  TO,  etc.  In:  Sharon  vs.  Sharon. 
68  CaL  29,  80.  8  Pac  Rep.  614  (construed  and 
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applied-  with  other  sections);  Connolly  vs. 
HinsleXp  82  CaL  642,  648.  28  Pac.  Rep.  278 
(construed  and  applied  with  11607);  Qraham 
va  lArlmer,  88  Cal.  178,  177,  28  Pac  Rep.  286 
(construed  and  applied  with  other  sections); 
Moffatt  vs.  Bulson,  96  Cal.  106,  112,  81  Am.  St. 
Rep.  192,  SO  Pac.  Rep.  1022  (construed  and  ap- 
plied); Berka  vs.  Woodward,  125  Cal.  119,  122, 
73  Am.  St  Rep.  81,  67  Pac.  Rep.  777,  46  Lu  R. 
A.  420  (construed  and  applied  with  other  sec- 
tions); Field  vs.  Austin,  181  Cal.  879,  884,  63 
Pac.  Rep.  692  (construed  and  applied);  Hum- 
boldt Co.  vs.  Stern,  136  Cal.  68,  67,  68  Pac.  Rep. 
824  (construed  and  applied). 

As  to  actions  upon  Illegal  eontmetsy  see  note 
8  Am.  Dec.  691. 

As  to  consideration  tending  to  obstruct  the 
administration  of  Jastlcoy  see  note  87  Am.  Dec. 
203. 

As  to  eonslderatlon  whteli  Is  the  stlfllns  eff 
•  criminal  prosccntlon^  see  note  81  Am.  Deo. 
600;  22  Am.  Rep.  121;  49  Am.  Rep.  48. 

As  to  effect  of  lllesnUtr,  see  9  CTC.  646-070. 

As  to  Illegal  consideration,  see  6  Am.  ft  Bnff. 
Encyc.  of  L.  (2d  ed.)  767;  •  CYC.  664-868. 

As  to  legality  of  wafers  and  bettlns  and 
rtght  to  recover*  see  monoRraphlc  note  by 
Arthur  P.  Will,  18  L.  R.  A.  869. 

As  to  note  founded  on  two  distinct  consider- 
ations, one  valid  and  the  other  Invalid*  see 
note  26  Am.  Dec.  890. 

As  to  risrht  to  recover  money  paid  vnder  an 
lllesral  contract,  see  notes  12  Am.  De&  886; 
67  Am.  Dec.  163. 

a.  COlfSTRVBD  AS  APPLYING  TO  COBT- 
TRACT  entered  Into  tor  purpose  of  stlfllnff 
prosecution  for  crime,  and  to  keep  same  secret. 
— Graham  va  Larimer,  88  CaL  178,  176,  28  Pac. 
Rep.   286. 

8.  With  ii  1607.  1667  as  dlstln^ulshlnfir  be- 
tween mere  want  of  consideration  and  of  Il- 
legal consideration. — Graham  va  Ijarlmer,  88 
Cal.  173.  177.  23  Pac.  Rep.  286. 

4.  ANY  CONSmBRATION  AGAINST  GOOD 
MORALS  MAKBS  contract  malum  In  se. — 
Berka  vs.  Woodward,  126  Cal.  119.  128,  78 
Am.  St  Rep.  81,  67  Pac  Rep.  777,  46  L.  R.  A. 
420. 

6.  Any  part  of  which  Is  fraudulent  renders 
the  whole  void. — ^McKenty  vs.  Gladwin,  10  Cal. 
227,  229. 

6.  Illesral  so  that  rood  cannot  be  separated 
from  bad.  and  therefore  permeates  whole  con- 
tract, prevents  recovery. — Santa  Clara  V.  M. 
&  U  Co.  vs.  Hayes.  76  Cal.  387,  893.  9  Am.  St. 
Rep.  211,  18  Pac.  Rep.  391.  See  Norrls  vs.  Har- 
ris, 16  Cal.  226.  266;  Valentine  va  Stewart,  16 
Cal.  387,  404;  Ladda  vs.  Hawley,  67  Cal.  61; 
Sharon  vs.  Sharon.  68  Cal.  29,  80,  8  Pac.  Rep. 
614;  Moffatt  vs.  Bulson,  96  Cal.  106,  112,  31 
Am.  St.  Rep.  198,  80  Pac.  Rep.  1022;  Savlngrs 
Bank  vs.  Burns,  104  Cal.  478,  480,  88  Pac.  Rep. 
102;  Power  va  May.  114  Cal.  207,  210,  46  Pac. 
Rep.  6;  Humboldt  Co.  vs.  Stern,  136  Cal.  68, 
67.  68  Pac.  Rep.  324.  Mass.  Miner  vs.  Bradley, 
89  Mass.  (22  Pick.)  467.  469.  Fed.  Shain  vs. 
Goodwin.  46  Fed.  Rep.  664.  667.  Bus.  Mayfleld 
vs.  Wadsley.  8  Barn.  A  C.  867.  861,  10  'Eng.  C 
Lb  110,  6  Dowl.  St  Ry.  224,  228;  Wood  vs.  Ben- 
son, 2  Cromp.  A  J.  94,  37  Rev.  Rep.  636. 


7.  Iiawful  In  Itself,  but  mode  unauthorised* 
or  where,  by  reason  of  some  fiduciary  relation 
between  parties,  law  will  not  permit  contract, 
same  is  void  as  against  maxim  of  sound  policy. 
—Berka  vs.  Woodward,  126  Cal.  119,  123,  73 
Am.  St.  Rep.  81,  67  Pa&  Rep.  777,  46  L.  R.  A. 
420. 

8.  ICalum  In  se  especially  falls  within 
maxim  ex  turpi  causa  non  oritur  actio  and  also 
within  kindred  maxim  in  pari  delicto  potior 
est  conditio  defendentia — ^Martin  vs.  Wade,  37 
CaL  168,  174. 

9.  Rule  applies  to  every  contract  which  is 
founded  on  transaction  malum  In  se.  or  which 
is  prohibited  by  statute  on  ground  of  public 
policy. — Swanger  vs.  May  berry.  69  Cal.  91» 
94.  See  Ladda  vs.  Hawley,  67  Cal.  61.  Ala« 
Woods  vs.  ArmstronflT,  64  Ala.  160.  26  Am.  Rep. 
671.  Mass.  Warren  vs.  Manufacturers'  Ins. 
Co..  30  Mass.  (13  Pick.)  618.  621.  26  Am.  Dec.  341. 
Pa.  Mitchell  va  Smith,  1  BInn.  110.  118,  2  Am. 
Dec.  417;  Holt  vs.  Green.  73  Pa.  St  198,  13 
Am.  Rep.  737. 

10.  A  DISTINCTION  ESXISTS  BEm^nSESN 
CLASS  OF  CONTRACTS  which  are  unlawful 
in  sense  that  law  will  not  enforce  them,  usu- 
ally designated  void  contracts,  and  contracts 
which  are  designated  as  Illegal,  In  not  allow- 
ing recovery  of  money  paid  under  Illegal  con- 
tract, but  In  allowing  money  paid  under  con- 
tract void  by  statute  but  otherwise  not  Illegal, 
to  be  recovered. — ^Los  Angeles  va  City  Bank, 
100  Cal.  18,  24,  84  Pac.  Rep.  610. 

11.  Distinction  exists  between  executory  and 
executed  Illegal  contract,  and  while  contract 
is  executory  law  will  neither  enforce  it  nor 
award  damages,  but  if  it  is  executed  nothing 
paid  or  delivered  can  be  recovered  back. — Ber- 
nard vs.  Taylor,  23  Greg.  416,  87  Am.  St.  Rep. 
698.  81  Pac  Rep.  968.  18  L.  R.  A.  869. 

19.  Action  In  alllrmance  of  executory  Il- 
lesral contract  cannot  be  maintained,  while  ac- 
tion in  disaffirmance  of  same  may  be  main- 
tained for  reason  that  it  seeks  to  repudiate  an 
illegal  agreement,  and  wrong  Is  not  consum- 
mated, and  there  is  locus  penltentla. — Bernard 
vs.  Taylor,  28  Greg.  416.  87  Am.  St.  Rep.  698, 
81  Paa  Rep.  968,  18  L.  R.  A.  869. 

18.  Contract  executory,  party  paying  money 
or  putting  up  property  may  rescind  it  and  re- 
cover back  his  money. — Bernard  vs.  Taylor,  28 
Greg.  416.  87  Am.  St.  Rep.  693.  31  Pac.  Rep. 
968,  18  L.  R.  A.  869. 

14.  Doctrine  allowing  party  to  rescind  ex- 
ecutory contract  arises  out  of  distinction  be- 
tween action  in  afilrmance  and  in  dlsafl9rmance 
of  illegal  contracts. — Bernard  vs.  Taylor,  23 
Greg.  416,  37  Am.  St.  Rep.  693.  81  Pac.  Rep. 
968,  18  L.  R.  A.  869. 

IB.  RBSCISSION^— A  eonslderatlon  wholly 
worthless  entitles  either  party  to  rescission  of 
contract. — ^Martin  vs.  Wade,  37  Cal.  168.  173; 
Los  Angeles  vs.  City  Bank,  100  CaL  18.  24, 
84  Pac.  Rep.  610;  Field  vs.  Austin,  181  Cal.  879, 
884,  68  Pac.  Rep.  692. 

le.     RIGHT    TO    RBCOVBR — ^When     dented. 

— Contract  founded  upon  mutual  turpi- 
tude of  parties  will  not  be  enforced,  and  for 
same    reason    if    contract    has    been    executed 
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court  will  not  aid  either  party  to  escape  its 
consequencea — ^Aser  ya  Duncan,  50  Cal.  326. 
327.  See  Martin  ya  Wade,  87  Cal.  168,  174. 
liMu  Bailey  va  Taber,  6  Mass.  296;  Farrar 
Ti.  Barton,  6  Masa  895;  Wheeler  vs.  Russell, 
17  Masa  258.  Ohio.  Roll  vs.  Rasruet,  4  Ohio 
400,  22  Am.  Dec.  759.  Bus.  Holman  va  John- 
ton,  1  Cowp.  843;  Parsons  vs.  Thompson,  1  H. 
BL  322,  2  Rev.  Rep.  773;  Collins  vs.  Blantern. 
2  Wilson  341. 

17.  CIVIL  RIGHTS  CANNOT  BXIST  where 
there  is  no  legral  remedy. — Fowler  va   Scully, 

72  Pa  St  456,  13  Am.  Rep.  699.  See  Bank  of 
United  States  vs.  Owens,  27  U.  &  (2  Pet.)  527, 
S38,  bk.  7  L.  ed.  508;  Bank  of  Augrusta  va 
Earle.  38  U.  a  (13  Pet.)  519,  587,  hk.  10  L.  ed. 
274;  Hall  va  Coppell,  74  U.  &  (7  Wall.)  542, 
S&8.  bk.  19  L.  ed.  244;  First  Nat  Bank  va 
Lanier,  78  U.  a  (11  Wall.)  369,  bk.  20  U  ed. 
171 

18.  Maxim  ex  turpi  causa  non  oritur  actio 
applies  to  contracts  founded  upon  illegal  con- 
sideration.— ^Vulcan  P.  Co.  va  Hercules  P.  Co., 
IS  CaL  510,  617,  31  Am.  St  Rep.  242,  81  Pac. 
Rep.  681;  Los  Ansreles  vs.  City  Bank*  100  Cal. 
18,  24,  34  Pac.  Rep.  510. 

19.  Principle  that  parties  to  contract  malum 
In  se,  whether  it  be  executory  or  executed, 
whether  action  be  brousrht  on  contract  or  to 
rKover  consideration,  are  denied  all  remedy 
bf  courts,  is  clearly  and  firmly  established.— 
MarUn  va  Wade,  87  Cal.  168,  174. 

20.  RIGHT  OF  ACTION  DBNTBID  upon  un- 
executed portions  of  illeiral  contracts. — ^Mof- 
fatt  vs.  Bulson.  96  Cal.  106,  112,  81  Am.  St 
Rep.  192,  30  Pac  Rep.  1022. 

21.  Where  cause  of  action  arises  out  of 
transaction  in  fraud  or  to  prejudice  of  third 
party.—Berka  vs.  Woodward,  125  CaL  119,  123, 

73  Am.  St  Rep.  81,  67  Pac.  Rep.  777,  46  I4.  R. 
A.  420.  See  Blatchford  va  Preston,  t  Durnf. 
A  R  8  (T.  R.)  95. 

22.  Court  has  rigrht  and  it  is  Its  duty  to 
dismiss  case  based  upon  consideration  which 
contravenes  public  policy. — ^Valentine  va  Stew- 
art. 16  Cal.  387,  405.  See  Abbe  va  Marr,  14 
CaL  210;-  Colman  va  Barrel,  1  Vea  Jr.  60,  61, 
1  Rev.  Rep.   88. 

23.  Will  leave  parties  as  it  finds  them  where 
they  are  in  pari  delicto. — ^Kreamer  vs.  Earl, 
01  CaL  112.  117,  27  Pac  Rep.  736;  Vulcan  P. 
Ca  vs.  Hercules  P.  Co.,  96  C!al.  610,  617,  81  Am. 
St  Rep.  242,  81  Pac.  Rep.  681;  Bernard  va 
Taflor,  23  Oregr.  416.  37  Am.  St  Rep.  693,  81 
Pac  Rep.  968,  18  Lu  R.  A.  859. 

24.  Will  not  enforce  contract  contravening 
■ettled  policy  of  law. — ^Wilde  vs.  Wilde,  87 
l^eb.  891.  56  N.  W.  Rep.  724.  See  Sayles  va 
Sayles,  21  N.  H.  812,  63  Am.  Dec.  208;  Fowler 
n.  Scully,  72  Pa.  St  466,  18  Am.  Rep.  699. 

25.  Win  not  lend  its  aid  to  grive  effect  to 
contract  which  is  lllefiral,  whether  it  violates 
common  or  statute  law,  either  expressly  or  by 
implication. — Kreamer  vs.  Earl,  91  Cal.  112, 
117,  27  Pac  Rep.  786.  See  Damrell  va  Meyer, 
W  CaL  166,  170. 

26.  Will  not  sit  to  flTlve  effect  to  contract 
founded  upon  illegal  consideration. — -Valentine 
n.  Stewart,  16  CaL  887,  406. 

27.  Even    though    both    parties   should    as- 


sent to  their  enforcement. — Wilde  vs.  Wilde, 
37  Neb.  891,  56  N.  W.  Rep.  724.  See  Fowler  va 
Scully.  72  Pa.  St  456,  13  Am.  Rep.  699;  Wight 
va   Rindskopf,   43   Wis.   344. 

28.  Refusal  to  enforce  immoral  or  illegal 
contract  is  founded  on  general  principles  of 
policy  which  defendant  has  advantage  of  con- 
trary to  real  Justice  as  between  himself  and 
plaintiff  by  accident,  principles  of  policy  being 
ex  dolo  malo  non  oritur  actio. — ^Valentine  vs. 
Stewart,  16  CaL  387,  403.  See  Bartle  vs.  Nutt, 
29  U.  a  (4  Pet)  184,  bk.  7  I4.  ed.  825;  Holman 
va  Johnson,  8  Cowp.  848. 

39.  B^UITT  WILL  NOT  ENFORCE  CON- 
TRACT WHEN  it  contravenes  design  and  pol- 
icy of  law. — Kreamer  vs.  Earl,  91  CaL  112. 
117,  27  Pac  Rep.  736.  See  McGregor  vs.  Don- 
elly,  67  CaL  149,  150,  7  Pac.  Rep.  422;  Dial  vs. 
Hair,  18  Ala.  788,  800,  54  Am.  Dec.  179;  Smith 
vs.   Johnson,    87    Ala.    636. 

80.  Party  cannot  complain  in  equity  of 
fraudulent  practices  of  another,  unless  he  has 
been  injured  thereby. — ^Patterson  vs.  Donner,. 
48  CaL   369,   878. 

81.  Party  placing  legal  title  in  another  and 
his  grantees  upon  unlawful  condition  subse- 
quent, cannot  recover  property  either  at  law 
or  in  equity. — Patterson  vs.  Donner,  48  CaL 
869,  879. 

82.  Equity  will  Instigate  Inquiry  where  it 
discovers  fact  which  indicates  that  contract 
is  illegal  and  action  cannot  be  enforced. — 
Kreamer  vs.  Earl.  91  Cal.  112,  118.  27  Pac. 
Rep.  736.  See  Valentine  va  Stewart,  16  Cal. 
887,  405;  Porter  vs.  Fisher  (CaL  Nov.  8»  1898). 
84  Pac  Rep.  700. 

88.  Rule  act  applied  where  parties  are  not 
in  pari  delicto.  —  Savings  Bank  vs.  Burns, 
104  CaL  473,  480,  88  Pac.  Rep.  102.  See  Bab- 
cock  vs.  Goodrich,  47  CaL  488,  509;  Gray  vs. 
Roberts,   2  A.   K.   Marsh.    (Ky.)    208,    12   Am. 

Dec.   383.  , 

'I 

84.  When  contracts  are  merely  mala  pro- 
hlblta  without  any  taint  of  moral  turpitude, 
parties  are  not  both  in  pari  delicto,  and  inno- 
cent party  may  recover. — ^Martin  va  Wada  87 
CaL  168,  176.  > 

85.  PARTY  TO  CONTRACT  AGAINST  PUH. 
UC  POLICY  may  recover  back  money  ad- 
vanced under  it  before  performance. — Martin 
vs.  Wade,  87  CaL  168,  178. 

86.  But  not  afterwards. — Bernard  vs.  Tay- 
lor, 28  Greg.  416,  87  Am.  St  Rep.  693,  81  Pac. 
Rep.  968,  18  L.  R.  A.  869.  See  Ark.  O'Bryan 
vs.  Fitzpatrick,  48  Ark.  487,  490,  8  S.  W.  Rep. 
627,  529.  Me.  Stacy  vs.  Foss,  19  Me.  835,  36 
Am.  Dec.  755.  Mass.  White  VS.  Franklin  Bank, 
89  Mass.  (22  Pick.)  181.  N.  Y.  Utlca  Ina  Co. 
va  Kip.  8  Cow.  20;  Merrltt  va  Millard,  8  Abb. 
Dec.  291,  4  Keys  208.  Bug.  Tappenden  vs. 
Randall,  2  Bos.  A  P.  467,  6  Rev.  Rep.  662; 
Lowry  va  Bourdleu,  2  Doug.  462;  Smith  vs. 
Blckmore.  4  Taunt.  474;  Hastelow  vs.  Jackson, 
8  Barn.  &  C.  221,  26.  16  Eng.  C.  "L.  204.  82  Rev. 
Rep.  869;  Munt  vs.  Stokes.  4  T.  R.  (4  Durnf.  A 
E.)  661,  2  Rev.  Rep.  459. 

87.  Assignee  of  party  who  took  note  for 
value  without  notice  of  Illegality  and  want  of 
eonslderatlon  can  recover  upon  it  even  though 
latter  had  notice. — Graham  vs.  Larimer,  88  CaL 


Iilta9bl*19       (1848)  OOlfSIDBRATION — ESXECUTBD  AND    EXECITTORY.  [DIt.  III>  Pt.  n. 


178,  179,  28  Pac.  Rep.  266.  See  Poorman  yb. 
Mills,  89  Cal.  846,  2  Am.  Rep.  461. 

88.  Wben  parties  not  In  pari  delicto. — Re- 
lief irranted  to  more  innocent  party,  although 
contract  is  illegral,  where  parties  are  not  In 
pari  delicto  as  well  as  particeps  criminis. — 
Duval  vs.  Wellman.  124  N.  Y.  166,  26  N.  K 
Rep.  343. 

88.  Maxim  In  pari  delicto  not  applied  to 
party  entering  into  contract  with  party  carry- 
ing  on  business  of  promoting  marriagre,  and 
money  paid  thereunder  can  be  recovered.— 
Duval  vs.  Wellman,  124  N.  Y.  166,  26  N.  B. 
Rep.  848. 

40.  Not  applied  to  premiums  paid  for  in- 
surance of  lottery  tickets  from  party  who  is 
entitled  to  recover  same  back  as  not  belnir 
equally  in  guilt. — ^Mount  vs.  Waits,  7  John. 
(N.   Y.)    434. 

41.  Not  applied  to  case  of  recovery  for 
goods  shipped  without  receipt  In  contravention 
of  provisions  of  Oregon  code,  where  party  be- 
lieved that  he  had  necessary  receipts  and  there 


Is  no  manifest  intent  to  dispose  of  goods  to 
Injury  of  owners  sufficient  to  warrant  the  ap- 
plication of  rule. — Miller  vs.  Hirschberg  (Oreg. 
July  6.  1894).  87  Pac.  Rep.  86;  affirmed  27 
Oreg.  622,  40  Pac.  Rep.  606. 

42.  Not  applied  to  usurious  interest  paid  by 
borrower,  as  law  considers  him  victim  of 
usurer. — Wheaton  vs.  Hibbard,  20  John.  (N. 
Y.)   290,  11  Am.  Dec.  284. 

48.  When  contract  ezecntory. — Rule  allow- 
ing party  to  recover  back  money  paid  under 
executory  Illegal  contract  applies  even  where 
parties  to  such  contract  are  in  pari  delicto  for 
reason  that  question  which  of  two  parties  Is 
more  blamable  is  often  difficult  of  solution  and 
immaterial. — Congress  &  E.  Co.  vs.  Knowlton, 
103  U.  S.  49,  60,  bk.  26  U  ed.  847. 

44.  Immaterial  as  to  which  of  parties  dis- 
closes fraudulent  nature  of  contract  to  court 
where  contract  is  executory  and  action  Is  to 
enforce  payment. — ^Ager  vs.  Duncan*  60  CaL 
826,   827. 


§  1609.  CONSIDERATION  EXECUTED  OB  EXECUTORY.  A  consideration 
may  be  executed  or  executory,  in  whole  or  in  part.  In  so  far  as  it  is  executory  it  is 
subject  to  the  provisions  of  chapter  four  of  this  title. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 
2, 8.  Consideration   need   not   exist   at   time   of 

contract. 
4-6.  Promise    on    happening    of    event — ^When 
sufficient. 

1.  APPLIED,  CITED,  COBTSTRIJED,  RK- 
FBRRED  TO,  etc.,  In:  La  Grill  vs.  Mallard* 
90  Cal.  373,  375,  27  Pac.  Rep.  294  (referred  to 
with  other  sections). 

A«  to  offer  of  reward,  see  ante  |1584  note 
par.  4. 

Aa  to  option  eontraet,  see  1 1580  note  par.  28 
et  seq. 

Aa  to  anbacrlptloB  contract,  see  1 1684  note 
par.  21  et  seq. 

a.  CONSIDERATIOIT  NEED  BTOT  EXIST  AT 
TIME  Of  maklngr  promise;  liability,  loss  or  ex- 
pense incurred  in  consequence  of  promise  is 
sufficient. — Gardner  vs.  Webber,  84  Mass.  (17 
Pick.)  407,  418.  See  Train  vs.  Gold,  22  Mass. 
(5  Pick.)  880,  884;  Miller  vs.  McKenzle,  95 
N.  Y.  575,  679,  47  Am.  Rep.  85. 

8.  Deed  siven  to  secure  future  advances, 
no  present  indebtedness  exlstinsr  at  time,  is 
valid. — SchuelenburfiT  vs.  Martin,  8  Fed.  Rep. 
747,  749,  1  McC.  C.  a  848.  See  Conard  vs.  At- 
lantic Ins.  Co.,  26  U.  a  (1  Pet.)  386,  bk.  7  L. 
ed.    189. 

4.  PROMISE  ON  HAPPENING  OF  EVENT. 
— Pron&lso  to  pay  upon  porformanoo  of  act  be- 


fore money  is  paid  by  which  party  is  Injured 
becomes  binding-  when  act  is  performed. — ^Hil- 
ton vs.  Southwick,  17  Me.  303,  35  Am.  Dec  258. 
See  Train  vs.  Gold,  22  Mass.  (6  Pick.)  880. 
885;  Kempton  vs.  Coffin,  29  Mass.  (18  Pick.) 
129;  Carr  vs.  National  Security  Bank,  107 
Mass.  45,  48,  9  Am.  Rep.  6;  Cottage  St.  M.  E. 
Church  va  Kendall,  121  Mass.  528,  530,  28  Am. 
Rep.  286. 

S.  Obllcratlon  or  promise  Is  suspended  fn 
mean  time,  and  until  performance  is  mera 
nudum  pactum,  but  on  performance  it  becomes 
clothed  with  valid  consideration  which  relates 
back  to  promise  and  then  becomes  obligatory. 
—Miller  vs.  McKenzle,  96  N.  Y.  575,  579,  47 
Am.  Rep.  85.  See  Train  va  Gold,  28  Mass.  (5 
Pick.)  880;  Cottage  St.  M.  E.  Church  vs.  Ken- 
dall. 121  Mass.  528,  529,  23  Am.  Rep.  286; 
L'Amoreux  vs.  Gould,  7  N.  Y.  849,  57  Am.  Dec. 
524;  Willetts  vs.  Sun  Mut.  Ins.  Co.,  45  N.  Y. 
45,  6  Am.  Rep.  81;  Sands  vs.  Crooke.  46  N.  Y. 
564;  White  vs.  Baxter,  71  N.  Y.  264;  Marie  vs. 
Garrison,  88  N.  Y.  14,  26. 

6*  Promise  to  pay  money  to  promote  ob^ 
Jeet  for  which  corporation  Is  established  be- 
comes binding  upon  acceptance,  either  by 
express  vote  or  by  contract  assuming*  liability 
or  obligation,  or  by  some  unequivocal  act,  such 
as  the  advancing  of  money,  or  erecting*  of 
building,  upon  faith  of  promise. — Cottage  St. 
M.  B.  Church  vs.  Kendall,  181  Mass.  528,  680, 
28  Am.  Rep.  886. 


§  1610.  EXECUTOBY  CONSIDERATION.  When  a  consideration  is  executory, 
it  is  not  indispensable  that  the  contract  should  specify  its  amount  or  the  means 
of  ascertaining  it.  It  may  be  left  to  the  decision  of  a  third  person,  or  regulated  by 
any  specified  standard. 

History;     Enacted  March  21,  1872. 


nti,ck.v.] 


BXBCVTORY  AND  IMPOSSIBLE:  CONSIDBRATION.  (1S49)        if  1011-1«U 


L  Applied,  cited,  eonstnied,  referred  to,  ete. 

1  CommissioneTs'  note. 

3.  Construed  ^ith  reference  to  application. 

i  Aetion — When  not  supported  upon  quantum 

meruit. 
5.  ProTiso  aa  to  valuation — ^When  not  Bubmisaion 
to  arbitration. 

L  APPLIED,  CITBDy  CONSTRUBD,  RK- 
PERRED  TO,  etc.,  in:  Methodist  Episcopal 
Church  vs.  Seitz,  74  Cal.  287,  296,  16  Pac.  Rep. 
939  (construed  and  applied);  La  OrlU  vs.  Mal- 
lard, 90  Cal.  373,  376.  27  Pac.  Rep.  294  (referred 
to  with  other  sections). 

See  post  SS1611t  1613   and  notes. 

X  COMMISSIONERS*  NOTB  appended  to  this 
Motion  says:  'There  is  perhaps  no  precedent  for 
general  provision  of  this  kind,  under  the  head 
of  contracts;  but  as  it  applies  to  contracts  of 
ttle,  hire,  employment,  deposit,  carriage,  and 
Insurance,  there  is  no  reason  why  it  should 
work  injustice  if  applied  to  other  contracts, 
though  probably  it  will  scarcely  ever  be 
needed  for  them." 


S.     CON8TRU1SD  AS  APPLYING  TO  LE3ASB 

containing  option  to  take  at  valuation  ascer- 
tained by  other  parties. — ^Methodist  Episcopal 
Church  vs.  Seits,  74  Cal.  287,  296,  16  Pac  Rep. 
839. 

4.  ACTION  UPON  CONTRACT  OF  EMPLOY- 
MSSNT  conditioned  upon  flzingr  of  compensation 
in  manner  therein  stated,  cannot  be  supported 
upon  complaint  as  upon  quantum  meruit.— 
Roche  vs.  Baldwin,  136  Cal.  622,  626,  86  Pac. 
Rep.  469,  67  Id.  903.  See  O'Connor  vs.  Dlnsley, 
26  Cal.  11,  21;  Victor  S.  M.  Co.  vs.  Scheffler, 
61  Cal.  630;  Daley  vs.  Russ,  86  Cal.  114,  24 
Pac.  Rep.  867;  Lavenson  vs.  Wise,  181  Cal.  369, 
68  Pac.  Rep.  622. 

5.  PROVISO  CONTAINBD  IN  LEASES  TITITH 
OPTION  that  property  should  be  taken  at 
valuation  does  not  amount  to  submission  to 
arbitration. — ^Methodist  Episcopal  Church  vs. 
Seits,  74  Cal.  287,  296,  16  Pac  Rep.  839;  Tal- 
madsre  vs.  Arrowhead  R.  Co.,  101  Cal.  367,  371, 
86  Pac  Rep.  1000;  Foster  vs.  Carr,  136  Cal.  83. 
86,  67  Pac.  Rep.  48;  Brink  vs.  New  Amsterdam 
F.  Ins.  Co.,  6  Robert   (N.  Y.)  104,  123. 


§1611.  HOW  ASCERTAINED.  When  a  contract  does  not  determine  the 
amoont  of  the  consideration,  nor  the  method  by  which  it  is  to  be  ascertained,  or 
when  it  leaves  the  amonnt  thereof  to  the  discretion  of  an  interested  party,  the 
consideration  must  be  so  much  money  as  the  object  of  the  contract  is  reasonably 

worth.  History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc 

2.  Providon  as  to   determination  of  eonsidera- 

tion— -Effect  of  upon  contract. 

1  Evidence — Agreement — How  far  admissible 
in  evidence. 

i.  Same— As  to  value  of  services— How  far  ad- 
missible. 


1.  APPLIBDy  CTTEnf  COBTSTRUBD, 
VEBREa>  TOt  etc..  In:  La  Orill  vs.  Mallard,  90 
C&L  873,  376,  87  Pac  Rep.  294  (referred  to 
with  other  sections). 

See  post  f  1 1612,  1618  and  note 

L  A  PROVTSIOBT  IN  CONTRACTF  THAT 
AMOUNT  OF  COVPEITSATION  SHALL  BB  DE- 
TERMINED  by  arbitration  will  not  detract  from 
Its  completeness,  or  defeat  claim  for  compensa- 
tion for  services  performed  pursuant  to  con- 


tract.— ^La  Grill  vs.  Mallard,  90  Cal.  878,  876, 
27  Pac.  Rep.  294. 

3.  ESVUIBNCB. — Memorandnin  of  aarreement 

between  real  estate  broker  and  his  principal 
properly  admitted  in  evidence  as  tending:  to 
prove  services  rendered  thereunder,  although 
such  contract  stated  no  consideration. — Toomy 
vs.  Dunphy,  86  Cal.  689,  643,  25  Pac.  Rep.  130. 
See  Zelmer  vs.  Antlsell,  75  Cal.  509,  17  Pac. 
Rep.  642;  Waterman  vs.  Boltinsrhouse,  82  Cal. 
669,  28  Pac  Rep.  195. 

4.  Contract  of  employmeiKt  of  real  estate 
broker  which  raises  presumption  that  princi- 
pal asrreed  to  pay  agrent  consideration  for  ser- 
vices rendered  thereunder  without  stipulating 
amount,  evidence  admissible  to  show  reason- 
able value  of  such  services. — Toomy  vs.  Dun- 
phy, 86  Cal.  639,  643,  25  Pac.  Rep.  130. 


§1612.    EFFECT  OF  IMPOSSIBILITY   OF   ASCESTAININO    CONSIDESA- 

HON.    Where  a  contract  provides  an  exclusive  method  by  which  its  consideration 

18  to  be  ascertained,  which  method  is  on  its  face  impossible  of  execution,  the 

entire  contract  is  void. 

History:     Enacted  March  21,  1872. 

§  1613.  SAME.  [POSSIBLE  OF  EXECUTION  ON  FACE.]  Where  a  contract 
provides  an  exclusive  method  by  which  its  consideration  is  to  be  ascertained,  which 
method  appears  possible  on  its  face,  but  in  fact  is,  or  becomes,  impossible  of  ex- 
eentioD,  such  provision  only  is  void. 

History:     Enacted  March  21,  1872. 

1.  Determination  of  parties— How  far  inter-  !•    detbrminatiojt   of  partibs— how 

fered   with.  VAR    INTERPBRBD    with. — ^Where    price    la 

^  1  Belief  in  equity — ^When  granted.  l«ft  to  be  determined  by  certain  persons  nam^d 
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In  contract*  court  will  not  force  them  to  de- 
cision, or  undertake  to  perform  duty  intrusted 
to  them,  so  that  if  they  do  not  fix  price  a^ee- 
ment  must  fail,  unless,  under  certain  circum- 
stances, there  has,  notwithstandlnsr  defect, 
been  acquisition  under  it,  or  such  part  per- 
formance that  it  would  be  inequitable  not  to 
enforce  its  execution. — Dunnell  vs.  Keteltas, 
16  Ab.  Pr.  (N.  T.)  205,  211. 

9.     RBIiIBF   IN    BS^UITY — ^Wbea    arranted. — 

Equity  will  take  upon  Itself  to  determine  what 
is  proper  price  where  agrreement  is  to  sell  at 
fair  valuation,   and   no   person   has   been  ap- 


pointed to  make  it,  and  there  is  nothlnsr  to 
preclude  court's  interferinsr.  —  Dunnell  vs. 
Keteltas,  16  Ab.  Pr.  (N.  Y.)  205,  211. 

S.     SpccUlc  perforauiBce  of  eontmct  to   oell 

at  price  to  be  fixed  by  referees  on  or  before 
certain  day,  will  be  decreed  where  vendor  re- 
fuses permission  to  referees,  thereby  proven t- 
ingr  valuation  from  belnsr  made  within  pre- 
scribed time. — Dunnell  vs.  Keteltas,  16  Ab.  Pr. 
(N.  Y.)  205,  211.  See  Reform  P.  D.  Church  vs. 
Parkhurst,  4  Bos.  (N.  Y.)  491;  Morse  vs.  Mer- 
est, 6  Mad.  26,  27,  22  Rev.  Rep.  226. 
See  ante  1 1611  note. 


§1614.    WSITTEN  INSTBXTMENT  PRESUMPTIVE  EVmENCE  OF  CONSID- 
EBATION,    A  written  instrument  is  presumptive  evidence  of  a  consideration. 

History:     Enacted  March  21,  1872. 

1.  Apptted,    dted,    construed,    referred    to, 
etc. 
2-8.  Construed — ^With    reference    to    applica- 
tion. 
9,10.  Same — ^As  importing  consideration. 

11.  Same — ^With    81615    fts    changing    com- 

mon-law role. 

12.  Common-law    role — Coneideration    neces- 

sary to  contracts  not  under  seal. 

13-17.  Instruments     under     seal — Consideration 
imported — ^Face  need  not  show,  etc. 

18,19.  Instruments     in     writing — Consideration 
presumed. 
20 — Same — ^Presumption    repels     assumption 
of  advantage. 

21,22.  Same — ^Presumption    disputable   and    re- 
buttable. 

28,24.  Same — Promissory  note  imports  consid- 
eration. 
26.  Same — Belease  in  writing — ^Valid  with- 
out and  does  not  rest  on  presumption  of 
consideration. 
26.  Same— Written  instrument  not  only  im- 
port, but  terms  may  show  sufficient  con- 
sideration. 

27-30.  Consideration  clause  in   deed— How   far 
conclusive. 

31-33.  Same — How  far  and  when  open  to  ex- 
planation, etc 

34.  Same — Admission  furnished  by  in  mort- 

gage by  married  woman — Effect  of. 

35.  Same — Married  woman — How  far  bound 

by. 
36-40.  Becital  of  consideration — ^How  far  bind- 
ing. 

41.  Same — ^Wife— ^When     estopped     by     in 

mortgage  for  husband's  debt. 

42.  Want  of  consideration — Not  pleadable  at 

common  law  in  action  on  sealed  instru- 
ments. 

43.  Same — Not   admissible  to  defeat  opera- 

tion of  deed. 
44, 45.  Same — ^When   demurrable  and  pleadable* 
46-48.  Same — Purposes  for  which  shown. 
49-52.  Pleading — Averments — When    not    neces- 
sary. 
63.  Same — Same — Sufficiency   of. 

54.  Same — Necessity  of,  how  obviated. 

55.  Same — Answer  admitting — Effect  of. 
66,57.  Same — Cross-complaint  setting  out  agree- 
ment sufficiently  shows. 

6S.  Evidence — ^Burden  of  proof  on  plaintiff  to 
show  want  of  consideration. 


59.  Cross-ezamioation  permissible  when  ille- 
gality pleaiied. 
60-62.  Parol   evidence — ^How  far  admissible   to 

prove  consideration. 
63,64.  Same — How    far    restricted    to    showing 
consideration  of  same  species. 
65.  Same — Effect  of  when  different  consid- 
erations shown. 
66, 67.  Same — When  admissible  to  prove  want  of. 
68,69.  Same— When  not  admissible. 
70.  Same — Qbjection  to,  when  invalid. 

!•  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO»  etc.,  in:  Brlckell  vs.  Batchelderp 
62  CaL  628,  638  (construed  and  applied);  Ooad 
va  Moulton,  67  Cal.  686,  589,  8  Pac.  Rep.  63 
(construed  and  applied);  Peasley  vs.  McFad- 
den,  68  Cal.  611,  617,  10  Pac.  Rep.  179  (con- 
strued and  applied);  Martin  vs.  Splivalo,  69 
Cal.  611,  614,  11  Pac.  Rep.  484  (conb.rued  and 
applied  with  fl616);  Metropolitan  Lk  Assoc 
vs.  Esche,  75  Cal.  618,  618,  17  Pac  Rep.  676 
(construed  and  applied  with  91615);  Williams 
vs.  Hall.  79  Cal.  606.  607,  21  Pac  Rep.  966 
(construed  and  applied);  McLaughlin  va. 
Clausen,  85  Cal.  822,  827,  84  Pac  Rep.  686 
(construed  and  applied);  Toomy  va  Dunphy, 
86  Cal.  639.  648.  25  Pac  Rep.  180  (construed 
and  applied);  Poirier  vs.  Gravel,  88  C^L  79. 
82,  25  Pac.  Rep.  962  (construed  and  applied 
with  S1615);  Moffatt  vs.  r  ilson.  96  CaL  106. 
110,  81  Am.  St.  Rep.  192,  80  Pac.  Rep.  1022 
(referred  to);  Henke  va  Eureka  Endow. 
Assoc,  100  Cal.  429,  433,  84  Pac  Rep.  1089 
(construed  and  applied);  DImond  vs.  Sander* 
son,  103  Cal.  97.  101,  87  Pac.  Rep.  189  (con- 
strued and  applied  with  other  sections);  ^Isel- 
man  vs.  Starr.  106  Cal.  651.  655,  40  Pac.  R«p. 
8  (construed  and  applied  with  other  sections); 
Younsrlove  vs.  Cunnlnsrham  (C^L  Feb.  18, 
1896),  43  Pac  Rep.  756  (construed  and  ap- 
plied); Rogrers  vs.  Schulenburs.  Ill  Cal.  281, 
284,  43  Pac.  Rep.  899  (construed  and  applied); 
Rogers  vs.  Kimball  (Cal.  July  9,  1897).  49  Pac 
Rep.  719,  721  (construed  and  applied);  Van 
Loben  Sels  vs.  Bunnell.  120  Cal.  680.  682,  53 
Pac.  Rep.  266  (construed  and  applied);  Beattle 
vs.  Crewdson.  124  Cal.  677,  679,  67  Pac.  Rep. 
463  (cited  with  other  sections):  Main  St.  & 
A.  P.  R.  Co.  vs.  Los  Ansreles  T.  Co.,  129  CaL 
801.  306.  61  Pac  Rep.  937  (construed  and  ap- 
plied); Field  vs.  Austin,  131  Cal.  879,  388.  68 
Pac  Rep.  692  (construed  and  applied  with 
other  sections);  DrlscoU  vs.  Drlscoll.  143  Calm 
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9:8.  S33,  77  Pae.  Rep.   471   (construed  and  ap- 
plied with  other  sectlona). 

2.  C0NSTR1JKD — ^Ab  applylnfiT  to  action  on 
bond  given  to  secure  faithful  performance  of 
duties,  consideration  beings  Implied  therefrom. 
—Metropolitan  Lb  Assoc  vs.  Esche,  75  Cal.  613, 
il8,  17  Pac.    Rep.   675. 

3.  As  applying:  to  action  on  written  con« 
tract,  althousrh  contract  Is  not  set  out  haeo 
Terba. — Henke  vs.  Eureka  Endow.  Asaoo.^  100 
CtL  429,  432.   84  Pac.  Rep.  1089. 

4.  As  applyinsr  to  all  contracts  where  dif- 
ferent rule  is  not  expressly  prescribed. — Toomy 
Ti.  Dunphy,  86  Cal.  639,  648,  85  Pac.  Rep.  ISO. 

5.  Contract  for  services  rendered  by  real 
estate  broker. — Toomy  vs.  Dunphy,  86  CaL  639, 
142,  36  Paa  Rep.  130. 

I  Guaranty  sriven  to  answer  for  debt,  de- 
fault or  miscarriasre  of  another. — Roflrers  vs. 
Schulenburff,  111  Cal.  281,  284,  48  Pao.  Rep. 
S99. 

7«  DtstlMsutohlMSi  Crooks  vs.  Tully,  60  Cal. 
264,  upon  ground  that  case  arose  before  adop- 
tion of  code  and  statute  required  consideration 
to  be  expressed  in  instrument. 

8.  Instrument  purporting  upon  its  face  to 
be  agreement  In  prsesenti  of  property  de- 
scribed therein,  where  there  is  no  evidence  of 
any  transaction  qualifying  or  limiting  its  legal 
effect— Driscoll  vs.  Driscoll,  148  CaL  628,  588, 
77  Pac.  Rep.   471. 

9.  Importing  consideration  Into  every  writ- 
ten contract  aa  much  as  if  it  were  promissory 
note.— Williams  vs.  Hall.  79  CaL  606,  607,  21 
Pac  Rep.   965. 

10.  Importing  consideration  In  promissory 
notes. — McLaughlin  vs.  Clausen,  86  Cal.  822, 
327,  24  Pac  Rep.  636. 

11.  With  i  1615  as  changing  common-law 
rale  in  state  with  reference  to  unsealed  instru- 
ment—Peasley  vs.  McFadden,  68  CaL  611,  617, 
10  Pac  Rep.  179. 

12.  COMMON-IiAW  RVLEL— Ade«iuite  con. 
•McmtloB  abaolntely  neeesaary  at  common 
law  to  give  validity  to  contracts  not  under 
seal,  and  consideration  Is  required  to  be  al- 
leged and  proved  in  actions  thereon. — Peasley 
Ts.  McFadden,  68  CaL  611,  617,  10  Pac.  Rep. 
179. 

See  par.  11  this  note. 

15.  UVSTRUHElfTS  UNDER  SEAL.— Sealed 
tnatniment  imports  consideration  from  seal, 
and  presumption  arising  therefrom  is  absolute 
and  conclusive. — ^McCarty  vs.  Beach,  10  Cal. 
4C1,  462.  464;  Wills  vs.  Kempt,  17  CaL  98,  101; 
Vrooman  vs.  Phelps,  2  John.  <N.  T.)  177;  Dorr 
▼B.  Munsell,  13  John.  (N.  Y.)  480. 

II  Which  is  presumed  to  be  adequate  at 
common  law. — Peasley  vs.  McFadden,  68  CaL 
611,  617,  10  Pac.  Rep.  179. 

16.  Consideration  need  not  be  expressed  on 
face  of  instrument  under  seat — Wills  vs. 
Kempt  17  CaL  98,  101;  Ooad  va.  Moulton,  67 
CaL  636,   689,   8  Pac   Rep.   63. 

11  Mention  of  consideration  In  instrument 
once  is  sufficient — Brlokell  vs.  Batchelder,  62 
Cal  623,  688. 

17.  Mot   necessary   to   repeat   consideration 


upon  insertion  of  every  several  promise  or 
covenant — Brickell  vs.  Batchelder,  62  CaL  623, 
638. 

18.  mrRrPrSSBT  INSTRUMENT  PRfiSUMP- 
TIVR  BTIDBNCR  OF,  and  imports  considera- 
tion, and  is  prima  facie  evidence  thereof. — 
Metropolitan  L>.  Assoc  vs.  Esche,  76  Cal.  513, 
618,  17  Pac.  Rep.  676;  Brlson  vs.  Brison,  76 
CaL  686.  582,  7  Am.  St  Rep.  189,  17  Pac  Rep. 
689;  Polrier  vs.  GraveL  88  CaL  79.  82.  25  Pac. 
Rep.  962;  Younglove  vs.  Cunningham  (Cal. 
Feb.  18,  1896),  48  Pac  Rep.  766;  Rogers  vs. 
Bchulenburg,  111  Cal.  281,  284,  48  Pac.  Rep. 
899;  DriscoU  vs.  Drlscoll,  148  CaL  628,  688,  77 
Pac  Rep.  471. 

19.  Prima  fade  evidence  of  consideration 
and  recital  of  nominal  consideration  therein 
Is  presumptive. — Wlard  vs.  Brown,  69  CaL  194, 
197. 


M.  FresumpttoB  arimimg  from  written  obli- 
gation that  consideration  Is  sufficient,  repels 
assumption  that  advantage  was  obtained  by 
transaction. — ^Dimond  vs.  Sanderson,  108  Cal. 
97,  101,  87  Pac  Rep.  189. 

21.  Presumption  that  written  contract  such 
as  promissory  note  or  bill  of  lading,  was 
given  for  good  and  sufficient  consideration  is 
disputable. — Moffatt  vs.  Bulson.  96  Cal.  106,  110, 
81  Am.  St  Rep.  192,  30  Pac.  Rep.  1022. 

23.  FresnmptioB  aa  to  cxlatcnee  of  consld* 
eratloB  may  be  rebutted  by  defendant's  answer. 
— McCarty  vs.  Beach,  10  CaL   461,  462.   464. 

as.  Promissory  note  imports  consideration. 
— Rlggs  vs.  Waldo,  8  CaL  486,  487,  56  Am.  Dec. 
866. 

24.  Until  evidence  of  illegality  is  produced. 
— Kenny  vs.  Walker,  29  Or  eg.  41,  46,  44  Pac 
Rep.  501. 

as.  Release  1b  wrltlas  valid  and  effectual 
without  consideration,  and  does  not  rest  sim- 
ply upon  presumptive  evidence  of  considera- 
tion arising  from  instrument  In  writing  under 
this  section  of  code. — Rogers  vs.  Kimball  (CaL 
July  9,  1897),  49  Pac  Rep.  719,  721. 

as.  inrrltteii  Instrnment  not  only  imports 
consideration  for  its  covenant,  but  agreement 
under  terms  and  conditions  set  forth  in  it  as 
part  of  consideration  shows  sufficient  consid- 
eration.— Van  Loben  Sels  vs.  Bunnell,  120  CaL 
680,  682.  68  Pac.  Rep.  266. 

27.  CONSIDERATION  CLAVSB  IN  DRBD-^ 
Cannot  be  contradicted  so  as  to  defeat  opera- 
tion of  conveyance  according  to  purposes 
therein  designated  in  absence  of  fraud. — Coles 
vs.  Soulsby.  21  CaL  47,  61;  Carty  vs.  Connolly, 
91  Cal.  15.  19.  27  Pac.  Rep.  599. 

28.  Deemed  to  express  actual  consideration 

in  absence  of  evidence  varying  or  explaining 
same. — Spear  vs.  Ward,  20  Cal.  659.  676. 

28.  Bstopa  grantor  from  alleging  that  he 
executed  deed  without  consideration. — Coles  vs. 
Soulsby,  21  Cal.  47,  61;  Carty  vs.  Connolly,  91 
CaL  16,   19,   27  Pac.   Rep.  699. 

SOi.  la  not  condnslve  as  to  consideration. — 
Carty  vs.  Connolly,  91  CaL  16.  19,  27  Pac.  Rep. 
699;  Bennett  vs.  Solomon.  6  Cal.  134,  136; 
Shaver  vs.  Bear  River  &  A.  W.  &  M.  Co.,  10 
CaL  896,  402;  Spear  vs.  Ward,  20  CaL  669,  676; 
Coles  vs.  Soulsby,  81  CaL   47,   61;  McCrea  vs. 
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Purmort,  19  Wend.  (N.  T.)  460,  SO  Am.  Deo.  IDS. 
SI.  Is  open  to  explaaatloa  subject  to  oer- 
tain  qualifications,  and  parol  evidence  is  ad- 
missible to  explain  it  when  of  same  species.— 
Bpear  vs.  Ward,  20  Cal.  669,  676.  See  Bennett 
vs.  Solomon,  6  Cal.  134,  135;  Shaver  vs.  Bear 
River  4b  A.  W.  ft  M.  Co.,  10  CaL  896.  402; 
UcCrea  vs.  Purmort,  16  Wend.  (N.  Y.)  460,  80 
/Lm.   Deo.   103. 

82.  May  be  varied  by  parol  proof. — Spear  vs. 
nrard,  20  Cal.  659,  676.  See  Bennett  vs.  Solo- 
uon,  6  Cal.  134,  136;  Shaver  vs.  Bear  River  ft 
A.  W.  &  M.  Co.,  10  Cal.  896,  402;  McCrea  vs. 
Purmort,  16  Wend.  (N.  T.)  460,  30  Am.  Dea 
103. 

S3*  Real  eonslderattoB  of  deed  may  bo 
flhovm  to  be  different  from  that  expressed  in 
fleed  for  collateral  purposes,  as  in  collateral 
personal  action  to  recover  purchase  money, 
where  operation  of  the  deed  passing:  legal 
title  is  not  Questioned. — Rhine  vs.  Ellen,  36 
Cal.   362,   369. 

S4.  SAMi:  —  ADMISSIOlf  FURBTISHED  BY 
CONSIDERATION  CIiAUSBS  IN  MORTGAGES 
executed  by  married  woman  as  security  for 
husband's  debt,  to  effect  that  moneys  were 
received  by  mortgragers  and  "each  of  them," 
countervails  effect  otherwise  arising  from 
form  of  transaction  to  effect  that  wife  was 
merely  surety  for  husband,  and  had  been  dls- 
chargred  from  liability  by  reason  of  extension 
of  time. — Spear  vs.  Ward,  20  Cal.  659,  676. 

85.  'Wife  cmpotrered  to  execute  mortgagre 
is  prima  facie  bound  by  consideration  clause 
contained  in  deed. — Spear  vs.  Ward,  20  CaL 
659,   676. 

Se.  RE2CITAL  OF  CONSIDESRATION  cannot 
be  contradicted  for  mere  purpose  of  showing: 
want  thereof. — Brison  vs.  Brison,  76  Cal.  626, 
632,  7  Am.  St  Rep.  189,  17  Pac.  Rep.  689. 

87.  Cannot  be  eontradlcted  for  purpose  of 
raising:  a  resultingr  trust. — Brison  vs.  Brison, 
75  Cal.  526,  532,  7  Am.  St.  Rep.  189,  17  Pac 
Rep.  689.  See  Russ  vs.  Mebius,  16  Cal.  350, 
356;  Phllbrooke  vs.  Deland,  16  Me.  412;  Graves 
vs.  Graves.  29  N.  H.  129. 

88.  Contradleted     for     eollateral     pnrposesy 

althougrh  not  for  purpose  of  avoldingr  deed. — 
Brison  vs.  Brison,  75  Cal.  526,  532,  7  Am.  St. 
Rep.  189,  17  Pac.  Rep.  689.  See  Coles  vs. 
Soulsby,  21  Cal.  47;  Rhine  vs.  Ellen,  36  Cal. 
362.  369;  Martin  vs.  Splivalo,  69  Cal.  611,  614, 
11  Pac.  Rep.  484;  Farringrton  vs.  Barr,  36 
N.   H.   89. 

89.  Not  conclusive  as  to  amount  or  char- 
acter of  payment  thereof  when  such  matters 
are  subject  of  litigration,  and  evidence  of 
want  of  consideration,  or  of  a  different  con- 
sideration, is  not  admissible  for  purpose  of 
varying  or  defeating:  covenants  by  which 
rights  are  expressly  vested. — Arnold  vs.  Ar- 
nold, 137  Cal.  291.  296,  70  Pac.  Rep.  28. 

40.  W^lll  not  preclude  party  from  showlns 
that  agreement  is  not  part  of  original  contract, 
and  consequently  that  there  is  in  fact  no  con- 
sideration for  new  agreement. — Main  St.  ft  A. 
P.  R.  Co.  vs.  Los  Angeles  T.  Co.,  129  Cal.  301, 
306,    61   Pac.   Rep.   937. 

41.  In  mortarage  relating  to  consideration 
thereof,  and  showing  that   husband   and  wife 


are  Jointly  and  severally  Indebted*  does  not 
estop  wife  from  showing  that  husband  wslM 
alone  indebted*  and  inquiring  into  considera- 
tion.— Chaffee  vs.  Browne,  109  Cal.  211,  220, 
41  Pac.  Rep.  1028.  See  Rosenberg  vs.  Ford, 
85  Cal.  610,  24  Pac.  Rep.  779;  Moffatt  vs.  Bulson» 
96  Cal.  106,  31  Am.  St  Rep.  192,  30  Pac.  Rep. 
1022;  Bayler  vs.  Commonwealth,  40  Pa.  St. 
87,  80  Am.  Dea  651. 

42.  HVANT  OF  CONSIDERATION  —  COM- 
MON-LAW DOCTRINB.^^Want  of  considera- 
tion could  not  be  pleaded,  at  common  law,  as 
defense  to  action  on  sealed  instrument. — Mc- 
Carty  vs.  Beach,  10  CaL  461,  462,  464. 

43.  Cannot  be  proved  for  purpose  of  show- 
ing that  no  estate  passed,  and  thereby  de- 
feating operation  of  deed. — Rhine  vs.  £11  en. 
36  Cal.  362,  369.  See  Coles  vs.  Soulsby,  21  Cal. 
47;  Peck  vs.  Vandenberg,  30  Cal.  11,  23;  Hen- 
drick  vs.  Crowley,  31  Cal.  471. 

44.  Demurrable. — Execution  of  instrument 
being  apparent  from  averments  in  complaint,, 
may  be  taken  advantagOi  of  by  demurrer. — 
McCarty  vs.  Beach,  10  CaL   461,  462,  464. 

45.  Want  of  consideration  may  be  pleaded. 
^McCarty  vs.  Beach,  10  CaL  461.  462,  464. 

48.  Purposes  for  whlcli  shown. — Fact  purely 
to  be  proved  in  connection  with  and  as  part 
of  constructive  fraud. — Brison  vs.  Brison,  75 
CaL  525,  532.  7  Am.  St.  Rep.  189,  17  Pac.  Rep. 
689.  See  Shotwell  vs.  ShotweU,  24  N.  J.  Eq. 
(9  C.  E.  Gr.)    378.  385. 

47.  Shown  for  collateral  purposes. — Rhine 
vs.   Ellen,   36  CaL   362,  869. 

48.  Shown  in  connection  with  and  as  part 
of  fraud,  where  fraud  is  charged. — Brison  vs. 
Brison,  76  CaL  526,  532,  7  Am.  St.  Rep.  189,  17 
Pac.   Rep.   689. 

48.  PLEADING — AVERMENTS.— A  speclnl 
averment  of  consideration  not  necessary  in 
action  on  sealed  instruments  and  negotiable 
papers,  even  before  adoption  of  code. — ^Henke 
vs.  Eureka  Endow.  Assoc,  100  CaL  429,  432, 
84  Pac.  Rep.  1089.  See  McCarty  vs.  Beach,  10 
Cal.  461,  462;  Wills  vs.  Kempt  17  CaL  98,  99; 
Martin  vs.  Splivalo,  68  Cal.  611,  614,  11  Pac. 
Jlep.  484;  Younglove  vs.  Cunningham  (Cal. 
Feb.  18,  1896),  43  Pac.  Rep.  765;  Winters  vs. 
Rush.  34  CaL  136;  Williams  vs.  HaU,  79  CaL 
606,  607,  21  Pac.  Rep.  965. 

60.  Not  necessary  to  aver  consideration 
where  same  is  implied  by  law. — Henke  vs. 
Eureka  Endow.  Assoc,  100  CaL  429,  432,  34 
Pac.   Rep.   1089. 

51.  Presumption  of  law  need  not  be  stated 
or  averred. — ^Henke  vs.  Eureka  Endow.  Assoc. 
100  CaL  429.  432,  34  Pac  Rep.  1089. 

52.  Plaintiff  not  required  to  allege  or  prove 
consideration  for  execution  of  deed  regular  in 
form  and  properly  executed. — ^Martin  vs.  Spli- 
valo, 69  CaL  611,  614,  11  Pac.  Rep.  484. 

53.  Averment  that  defendant  executed  con- 
tract wherein  he  promised  to  pay  at  given  date 
certain  sum  of  money,  states  facts  from  which 
law  presumes  considerations,  and  therefore  it 
is  not  necessary  to  aver  same  specially. — 
Henke  vs.  Eureka  Endow.  Assoc,  100  Cal.  429, 
482,  34  Pac.  Rep.  1089. 

54.  Necessity  of  pleading  consideration   for 
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contract  la  obviated  by  fact  that  it  Is  in  writ- 
log.— Henke  V8.  Bureka  Endow.  Assoc,  100 
ai  429.  433.  34  Pac.  Rep.  1089. 

DlMtiugutMhinm*  Ooddard  vs.  Fulton,  21  Cal. 
430,  4S7;  Douglass  vs.  Davie,  2  McCord  (S.  C.) 
til 

SSb  Answer  admlttlns  document  to  be  GTlven 
without  consideration  makes  it  nullityp  which 
equity  controls  for  protection  of  parties 
against  whom  it  is  outstandiniT. — Wiard  vs. 
Brown,  59  Cal.  194.  197. 

86.  Cross-eomplalnt  setting  forth  asrree- 
ment  need  not  show  adequate  consideration. 
neither  is  it  necessary  for  defendant  to  set 
forth  any  consideration  for  execution  of  in- 
ttrument. — Peasley  vs.  McFadden,  68  Cal.  611. 
417.  10  Pac.   Rep.   179. 

S7.  Not  necessary  that  agrreement  set  forth 
In  cross-complaint  should  show  adequate  con- 
sideration, or  that  defendant  in  pleadinsr  it 
should  set  forth  any  consideration  for  its  exe- 
cution.— Peasley  vs.  McFadden.  68  Cal.  611,  617, 
19  Pac  Rep.  179. 

58L  BVIDBNCEm — BordcA  of  proof  on  plain- 
tiff to  plead  and  show  want  of  consideration  in 
action  to  avoid  contract. — Peasley  vs.  McFad- 
den. €8  CaL  611.  617,  10  Pac  Rep.  179. 

Sti  Cross-examination. — The  illegality  being- 
pleaded,  and  holder  testifyingr  that  he  grave 
consideration,  is  subject  to  cross-examination, 
as  evidence  is  material. — Kenny  vs.  Walker,  29 
Oreg.  45,  44  Pac.  Rep.  501. 

Psrol  evidence  to  explain  consideration 
dame. — See  par.   31   this   note. 


M.  Parol  evidence  admUwlble  to  prove  con- 
sideration.— Howlin  vs.  Castro,  136  Cal.  605. 
412.  69  Pac  Rep.  432. 

41.  To  prove  true  consideration  for  promis- 
sory note. — Field  vs.  Austin.  131  Cal.  379.  383, 
43  Pac.  Rep.  692.  See  Fisher  vs.  Salmon,  1 
Cal.  413,  414,  54  Am.  Dec.  297;  Hendrlck  vs. 
Crowley,  31  Cal.  472,  476;  Stufflebeem  vs.  Arn- 
old. 57  Cal.  11;  Arnold  vs.  Arnold,  187  Cal.  291, 
297.  70  Pac  Rep.  23. 

42.  To  prove  that  consideration  named  in 
deed  was  not  paid,  but  that  blood-relatlonship 


was  true  consideration. — Peck  vs.  Vanden- 
herg,  30  Cal.  11,  65.  See  Bennett  vs.  Solomon. 
6  Cal.  134,   135.  139. 

63.  Must  be  limited  to  showing  considera- 
tion of  same  species  (questioned  by  Chief  Jus- 
tice Field  in  Coles  vs.  Soulsby.  31  Cal.  47,  50). — 
Peck  vs.  Vandenbergr.  30  CaL  11,  57. 

64.  Must  be  restricted  to  establish  consider- 
ation of  same  species  as  the  expressed. — Carty 
vs.  Connolly,  91  Cal.  15.  19.  27  Pac.  Rep.  599. 
See  Coles  vs.  Soulsby,  21  Cal.  47,  51. 

65.  Mere  fact  that  evidence  shows  consider- 
ation diflterent  from  that  expressed  in  deed 
is  not  sufficient  to  raise  objection  as  to  its 
validity. — Carty  vs.  Connolly,  91  Cal.  15.  19. 
27  Pac.  Rep.  599.  See  Coles  vs.  Soulsby,  21 
Cal.  47.  51. 

4MI.  liVant  of  consideration. — Admlaalble  to 
prove  want  of  consideration  even  though  con- 
sideration Is  recited  in  note  or  bond. — Com- 
stock  vs.  Breed.  12  Cal.  286,  288. 

67.  To  show  conveyance  expressed  to  be 
upon  money  consideration,  as  well  as  "regard 
and  esteem,"  was  in  fact  gift  without  any 
money  consideration. — Peck  vs.  Vandenberg,  30 
Cal.  11,  55.  See  Hart  vs.  Robertson,  21  Cal. 
846. 

68.  HVHBN  NOT  ADIIIISSIBI.B.— Parol  evi- 
dence cannot  be  admitted  to  contradict  con- 
sideration or  show  it  to  be  different  from  that 
expressed  when  the  legal  operation  of  the  in- 
strument to  pass  entire  Interest  according  to 
its  purposes  would  be  defeated  by  so  doing. — 
Arnold  vs.  Arnold,  137  Cal.  291,  297.  70  Pac. 
Rep.  23.  See  Coles  vs.  Soulsby,  21  Cal.  51; 
Hendrlck  vs.  Crowley.  31  Cal.  471.  472;  Mc- 
Crea  vs.  Purmort.  16  Wend.  (N.  T.)  460,  30  Am. 
Dec.  103. 

410.  I/caral  effect  of  written  ln«tmment  can- 
not be  varied  or  defeated  In  whole  or  In  part 
by  parol  evidence. — Arnold  vs.  Arnold.  137  Cal. 
291,  297.  70  Pac.  Rep.  23.  See  Hendrlck  vs. 
Crowley,  31  Cal.  471,  472. 

70.  Objection  to  admissibility  of  evidence  of 
consideration  that  it  shows  consideration  dif- 
ferent from  that  expressed  in  deed,  is  not  valid. 
— Coles  vs.  Soulsby,  21  Cal.  47,  51. 


§1615.  BUBDEN  OF  PROOF  TO  INVALIDATE  SUFFICIENT  CONSIDER- 
ATION. The  burden  of  showing  a  want  of  consideration  sufficient  to  support  an 
instrument  lies  with  the  party  seeking  to  invalidate  or  avoid  it. 

History:  Enacted  March  21,  1872.  Said  to  be  "not  quite  clear"  whether  this 
section  applies  to  an  illegal  consideration,  by  Commissioner  Yanclief  in  Graham 
vs.  Lorimer,  83  Cal.  173,  177,  23  Pac.  Bep.  286. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Application  of  section  to  Ulegal  considera- 

tions doubted. 

3.  Construed  with  reference  to  application. 

4.  Burden  of  proof — Generally  on  party  seek- 

ing to  invalidate. 

5.  Same — On  maker  of  note. 

6.  Same — Purchaser    in    ejectment. 
7,8.  Same— "When    shifted. 

9,10.  Same — Action  between  husband  and  wife. 

1.  APPLIED,  CTTBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Peasley  vs.  McFadden, 
49  CaL  611,   617,  10  Pac.   Rep.   179   (construed 


and  applied  with  f  1614);  Martin  vs.  Splivalo.  69 
Cal.  611,  614,  11  Pac.  Rep.  484  (construed  and 
applied  with  81614);  Metropolitan  L.  Assoc,  vs. 
Esche,  75  Cal.  513,  618,  17  Pac.  Rep.  675  (con- 
strued and  applied  with  81614);  Williams  vs. 
Hall.  79  Cal.  606,  607,  21  Pac.  Rep.  965  (con- 
strued and  applied  with  81614);  Graham  vs. 
Larimer,  83  Cal.  173,  177,  23  Pac.  Rep.  286  (re- 
ferred to);  McLaughlin  vs.  Clausen,  85  Cal. 
322,  327,  24  Pac.  Rep.  636  (referred  to  in  dls. 
op.);  Poirler  vs.  Gravel,  88  Cal.  79,  82,  25  Pac. 
Rep.  962  (construed  and  applied  with  81614); 
Moffatt  vs.  Bulson,  96  Cal.  106,  110,  31  Am.  St. 
Rep.   192,   30  Pac.  Rep.  1022    (referred  to  with 
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other  sections);  Dlmond  ts.  Sanderson,  lOS  CaL 
•7,  101,  37  Pac.  Rep.  189  (construed  and  applied 
with  other  sections);  Rotors  vs.  Schulenburff, 
111  CaL  281,  284,  48  Pac.  Rep.  898  (construed 
and  applied);  Van  Loben  Sels  ts.  Bunnell,  120 
CaL  680,  682,  58  Pac.  Rep.  268  (construed  and 
applied);  Beattie  vs.  Crewdson,  124  CaL  677, 
679,  57  Pac.  Rep.  468  (referred  to);  Main  St.  ft 
A.  P.  R.  Co.  vs.  Los  Angeles  T.  Co.,  129  CaL 
801,  806,  61  Pac.  Rep.  987  (construed  and  ap- 
plied); Field  vs.  Austin,  181  CaL  879,  888,  68 
Paa  Rep.  698  (construed  and  applied  with 
11614);  Shaln  vs.  Ooodwln,  46  Fed.  Rep.  664, 
667  (construed  and  applied  with  other  see* 
tions). 

As  to  bnrdea  of  proof;  see  •  Am.  St  Ens> 
Encyc  of  Li.   (2d  ed.)  768. 

9.     APPLICATION     OF    THIS     8BOTION     tO 

case  of  illegal  consideration  said  not  to  be 
clear,  since  code  distinguishes  between  mere 
want  of  consideration  and  illegal  considera- 
tion in  f  11607,  1608,  1667.— Graham  vs.  Lari- 
mer, 88  CaL  178,  177,  28  Pac  Rep.  286, 

S.  COBrSTRUED  AS  APPLYING  to  sureties 
for  performance  of  services  on  official  bonds.^ 
Metropolitan  L.  Assoa  vs.  Esche,  75  CaL  518, 
618,  17  Paa  Rep.  676. 

4.  BURDEN  OF  PROOF  ON  PARTY  SEEK- 
ING TO  INYALIDATB  INSTRIJllfENT  to  Show 
instrument  not  based  on  sufficient  considera- 
tion.— Peasley  vs.  McFadden,  68  CaL  611,  617, 
10  Pac.  Rep.  179;  Metropolitan  L.  Assoc,  vs. 
EschSp  76  CaL  613,  618,  17  Pac.  Rep.  675;  Polrier 
vs.  GraveL  88  CaL  79.  82,  25  Pac.  Rep.  962; 
Rogers  vs.  Schulenburg,  111  CaL  281,  284,  48 
Pac  Rep.  899;  Van  Loben  Sels  vs.  Bunnell,  120 
CaL  680.  682,  53  Pac  Rep.  266;  Frantz  vs.  Har- 
per (CaL  Oct.  80,  1900),  62  Pac.  Rep.  603;  Flint 
vs.  Phipps.  16  Oreg.  487,  19  Pac.  Rep.  548; 
Kenny  vs.  Walker,  29  Oreg.  41,  46,  44  Pac  Rep. 
501. 

EJectmeat. — See  par.  6  this  note. 

B.  Maker  of  note  to  show  lUesolltT'y  or  that 
holder  is  not  holder  for  value,  where  he  has 
taken  same  bona  fide  without  notice. — Brook 
vs.  Teague,  62  Kan.  119,  126,  84  Pac  Rep.  847. 
See  Rahm  vs.  King  W.  1.  B.  Mf.,  16  CaL  630; 
Ecton  vs.  Harlan.  20  Kan.  452;  Lyon  vs.  Martin, 
81  Kan.  411,  2  Pac  Rep.  790;  Mann  vs.  Second 
Nat.  Bank.  84  Kazi.  746.  10  Pac.  Rep.  150. 

See  pars.  7,  8  this  note. 

0.  Par«haser  of  real  estate  In  aetloa  of 
ejectment  to  show  that  he  had  no  notice  of 
occupant's  title,  as,  if  he  had  notice,  actual  or 
constructive,  he  is  not  bona  fide  purchaser. — 
Beattie  vs.  Crewdson,  124  CaL  677.  679,  67  Pac 
Rep.  463.  See  Eversdon  vs.  Mayhew,  65  CaL 
163.  3  Pac  Rep.  641;  Scheerer  vs.  Cuddy,  85  CaL 
270,  24  Pac  Rep.  713;  Wilholt  vs.  Lyons,  98  CaL 
409,  88  Pac  Rep.  826. 

7.    TniOB   akifted. — Universal   understanding 


is  that  noto  proved  to  have  been  obtained  by 
fraud  or  effected  by  Illegality,  circumstanco 
affords  presumption  that  person  guilty  of  ille- 
gality would  dispose  of  It,  and  would  place  It 
In  hands  of  another  poraon  to  sue  upon  it,  and 
such  proof  casts  upon  plaintiff  burden  of  show- 
ing that  he  was  bona  flde  indorser  for  value. 
— Shain  vs.  Gtoodwin,  46  Fed.  Rep.  564,  667. 
Bee  Fuller  vs.  Hutchings,  10  CaL  628,  626; 
Sparry  vs.  Spaulding,  46  CaL  644,  648;  Graham 
vs.  Larimer,  88  CaL  178,  177»  28  Pac  Rep.  286; 
Bailey  vs.  BidwelL  18  Meea  &  W.  78. 

8.  When  defendant  has  proved  or  plaintiiZ 
has  conceded  that  consideration  for  note  up- 
on which  former  is  sued  as  indorser  is  illegal* 
prima  facie  case  of  notice  to  indorsee  of  ille- 
gality of  consideration  is  thereby  made,  which 
discharges  burden  of  proof  on  part  of  defend- 
ant and  casts  it  upon  plaintiff  to  prove  that 
he  took  note  for  value,  and  without  notice  of 
illegality. — Oraham  vs.  Larimer,  83  CaL  178, 
177,  23  Pac  Rep.  286.  See  Fuller  vs.  Hutchings, 
10  CaL  523,  526,  70  Am.  Dec.  746;  Sperry  vs. 
Spaulding,  46  CaL  644,  648;  Jordan  vs.  Grover, 
99  CaL  194,  196,  88  Pac  Rep.  888;  Eames  vs. 
Crosier,  101  CaL  260,  268,  85  Pac.  Rep.  873. 
lad.  Schmueckle  vs.  Waters,  126  Ind.  265,  269, 
25  N.  E.  Rep.  281.  Kan.  Brook  vs.  Teague,  52 
Kan.  119,  126,  84  Pac  Rep.  847.  Me.  Kellogg 
vs.  Curtis,  69  Me.  212,  81  Am.  Rep.  273.  Mass. 
Smith  vs.  Livingston,  111  Mass.  342.  N.  Y.  Vos- 
burgh  vs.  Dlefendorf,  119  N.  Y.  357.  16  Am.  St. 
Rep.  836,  23  N.  E.  Rep.  801;  Grant  vs.  Walsh, 
145  N.  Y.  502,  45  Am.  St.  Rep.  626,  40  N.  E.  Rep. 
209;  American  Ezch.  Nat.  Bank  vs.  New  York 
B.  A  P.  Co..  148  N.  Y.  698.  43  N.  E.  Rep.  168. 
N.  D.  Vlckery  va  Burton,  6  N.  D.  245,  69  N.  W. 
Rep.  198;  Knowlton  vs.  Schultz,  6  N.  D.  417, 
421.  71  N.  W.  Rep.  560.  Oreg.  Kenny  vs. 
Walker,  29  Oreg.  41,  45,  44  Pac.  Rep.  501.  Fed. 
Commissioners  of  Marion  Co.  vs.  Clark,  94  U. 
S.  278,  bk.  24  L.  ed.  59;  Stewart  vs.  Lansing* 
104  U.  S.  606,  bk.  26  U  ed.  866;  Shain  vs.  Good- 
win, 46  Fed.  Rep.  664,  667.  Eng.  Heath  va. 
Sansom,  2  Barn.  &  Ad.  291,  22  Eng.  C  L.  78; 
Fitch  vs.  Jones,  82  Eng.  L.  &  Eq.  184;  Bailey 
vs.  Bid  wen,  18  Mees.  &  W.  73. 

•»  ACTION  BETWEEN  HUSBAND  AND 
"WIFE. — Mere  fact  that  action  Is  brooght  by 
wife  against  hvsbaad  on  his  promissory  note 
does  not.  of  itself,  throw  burden  of  proving 
sufficiency  of  consideration  upon  wife,  as  it 
must  appear  upon  face  of  transaction  or  by 
proof  that  there  was  no  consideration. — Dimond 
vs.  Sanderson,  108  CaL  97,  102,  87  Pac  Rep. 
189. 

10.  Husband's  answer  in  action  brought  up- 
on promissory  note  by  wife  cannot  take  place 
of  evidence  for  purpose  of  shifting  burden  of 
proof,  or  of  creating  a  presumption. — Dimond 
▼■.  Sanderson,  108  CaL  97,  108,  87  Pac  Rep.  189. 
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TITLE  n. 

MANNER  OP  CBEATING  CONTBACTS. 


11619. 
fl620. 
11621. 
{1622. 
11623. 


11621 


Contracts,  express  or  implied. 

Express  contract,  what. 

Implied  contract,  what. 

What  contracts  may  be  oral. 

Contract  not  in  writing  through  frand^ 

may  be  enforced  against  fraudulent 

party. 
What  contracts  must  bo  in  writing. 


8  1625.    Effect  of  written  contracts. 

8  1626.    Contract  in  writing,  takes  effect  when. 

81627.  Provisions  of  chapter  on  transfers  of 
real  property. 

8  1628.    Corporate  seal,  how  af^ed. 

8 1629.  Provisions  abolishing  seals  made  ap- 
plicable. 


§  1619.    OONTSACTS,  EXPSESS  OB  XMPLIED.    A  contract  is  either  express 

or  implied.  History:    Enacted  March  21,  1872. 

§1620.    EXPRESS  OONTBACT,  WHAT.   An  express  contract  is  one,  the  terms 
of  which  are  stated  in  words. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dted,  constmed,  referred  to,  ete. 

2.  How  created  and  jproved 

3.  Seqaisitor  of. 

1*  Applied,  dted,  e«»etnied,  referred  te,  etc.* 
In:  NeviUs  vs.  Moore  Min.  Co.,  186  Cal.  681, 
SS3.  67  Pac.  Rep.  1054  (construed). 

%  Before  the  eovrt  eui  mmr  tbat  am  ezpreee 
cmtniet  ie  proven  there  roust  be  somethiuff 
more  than  deductions  and  conclusions  of  wit- 
ness from  words  used.  In  absence  of  any 
vords  or  lansuase  of  parties  showinff  express 


understanding:  or  aerreement,  assented  to  by 
them  by  languasre,  words  or  conduct  of  definite 
import,  no  express  contract  is  created.^ 
Nevills  vs.  Moore  Min.  Co.,  185  Cal.  561,  568,  67 
Pac.  Rep.  1054. 

S»  Need  not  be  Ib  wrltlnar*  bat  trhether  oral 
or  written,  there  must  be  certainty  and 
deflniteness  as  to  the  language  or  words  used 
in  expressing  terms  of  contract,  and  in  show- 
ing meeting  of  minds  of  parties  as  to  terms.— 
Nevills  vs.  Moore  Min.  Co.,  186  Cal.  661,  668, 
67  Pac  Rep.  1054. 


§  1621.    IMPLIED  OONTBAOT,  WHAT.    An  implied  contract  is  one,  the  exist- 
ence and  terms  of  which  are  manifested  by  conduct. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 

2.  Founded  on  agreement  of  parties. 
8.  May  result  from  contract. 


1«  Applied,  dted,  eonstmed,  referred  to,  etc., 
in:  Jennings  vs.  Bank  of  California,  79  Cal. 
tU,  326,  12  Am.  St  Rep.  146,  21  Pac  Rep.  862, 
6  L.  R.  A.  233  (construed  and  applied). 

A«  te  obllsatloB  imposed  hT  UnWf  see  post 
11708  et  seq. 


9.  Implied  contract  Is  Ib  bo  less  decree  tliaa 
an  expreea  eontraet,  and  must  be  founded  upon 
an  ascertained  asrreement  of  the  parties  to 
perform  it — Smith  vs.  Moynihan,  44  Cal.  63, 
62. 

8.  And  may  result  from  conduct  of  parties. 
-^Jennings  vs.  Bank  of  California.  79  Cal.  823, 
826,  12  Am.  8t  Rep.  146,  21  Pac  Rep.  852,  6  I* 
R.  A.  288. 


§1622.    WHAT  CONTRACTS  HAY  BE  ORAL.     All  contracts  may  be   oral, 
except  such  as  are  specially  required  by  statute  to  be  in  writing. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmedL  referred  to,  etc 

2.  Charter  of  Los  Angeles  is  statute. 

1«  Applied,  dted,  coBstmed,  referred  t«»  etc., 
in:  Gorbam  vs.  Heiman,  90  Cal.  346,  869,  27 
Pac  Rep.  289  (applied);  Byers  vs.  Locke,  98 
Cal.  493.  496,  27  Am.  St  Rep.  212.  29  Pac.  Rep. 
US  (applied);  Frick  vs.  City  of  Los  Anseles, 
115  Cal.  612,  616,  47  Paa  Rep.  250  (construed); 


Converse  vs.   Scott,  137  Cal.   239,   248.   70  Pac. 
Rep.  18  (construed). 

Aa  to  when  eontraet  slioald  be  In  trrltinsTy  see 

also  infra  {1628;  Code  Civ.  Proc.  SS  1971-1974. 

9.  Charter  of  city  of  Los  Angreles  held  to  be 
a  *<iitatnte^  within  meaning  of  section. — Frick 
vs.  City  of  Los  Angeles,  116  CaL  512,  615.  47 
Pac.  Rep.  250. 


§1823.  CONTRACT  NOT  IN  WRITING  THBOUOH  FRAUD,  MAY  BE  EN- 
FOBCED  AGAINST  FRAUDULENT  PARTY.  Where  a  contract,  which  is  re- 
<inired  by  law  to  be  in  writing,  is  prevented  from  being  put  into  writing  by  the 
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163.  Contracts  which  maj  not  be  performed 

in  one  year. 

164.  Cattle  contract. 

165.  Oral  agreement  to  forbear  and  refrain 

— Impossible  of  performance  within 
year. 

166.  Oral  agreement  to  wind  up  partner- 

ship. 

167.  Oral  agreement   to  purchase  and  sell 

stock. 

168.  Promise  of  marriage. 

169;  169^.  Verbal  contract  not  to  be  performed 
within  a  year. 

170.  Verbal   contract   contemplating  period 

longer  than  one  year. 

171.  Verbal   contract  depending  upon  con* 

tingency. 

172.  Verbal  contract  for  two  years. 

173.  Verbal  extension  of  verbal  agreement. 

174.  Verbal  promise  to  pay  note. 

XVIII.    Executed  Agreements. 

176.  Contract   signed   by    one   party — Exe- 
cuted, when. 

176.  Executed  agreement — ^When  not  proved, 

177.  Oral  executed  agreement  to  surrender 

mortgaged  property. 

178.  Parol  executed  agreement  for  exchange 

of  land. 

179.  Parol  executed  license. 

180.  Parol    agreement    for    conveyance    of 

irrigating  ditch. 

181.  Statute    has    no    application    to    exe- 

cuted  agreement. 

182.  Verbal  agreement  to  sell  land  followed 

by  deed. 

183.  Where  agrettnent  has  been  performed* 

XTX.    Part  Performance  and  Effect  of. 

184.  In  general — ^Verbal  transfer. 

185.  Same — Will  not  always  take  case  out 

of  statute. 

186.  Same — Part  performance  by  one  joint 

debtor. 

187.  Same — ^Will  not  take  ease  out  of  stat- 

ute, when. 

188.  Oral  contract  to  exchange  lands — ^No 

part  performance,  when. 
189, 190.  Parol  ^t  of  land— What  is  part  per- 
formance. 

191.  Parol  agreement  to  execute  lease,  when 

taken  out. 

192.  Parol  contract  of  partnership. 

193.  Contract  for  sale  of  goods — ^Accepting 

and  receiving  goods. 
194,195.  Same — Same — ^Acceptance  must  be  on* 
equivocal. 

196.  Same — ^Where  vendee  sdls  to  third  per* 

son. 

197.  Oral  agreement  to  deed  land — Effect  of 

part  performance. 

198.  Same — -What  is  part  performance. 

199.  Oral  contract  for  sale  of  land — Effect 

of  part  performance. 
200-202.  Same — ^What    is    part    performance^ 

Taking  possession. 
203,204.  Same — Same — Taking   possession   and 

making  improvements. 

205.  Same — Same — ^Taking    possessioB    and 

payment. 

206.  Same — Same — ^Possession,    delivery    of 

title  deeds — ^Improvements  and  pay- 
ment. 


207.  Same — Same — ^As    to    possession,    im- 
provements and  partial  payment. 

208.  Same — Same— Verbal      agreement      in 
consideration  of  marriage. 

209.  Same—Must  be  certain,  just,  and  fair. 

210.  Same— Contract  must  be  clearly  proved. 

211.  Same — Improvements  must  be  induced 
by  contract. 

Bequisites  of  Memoranda  (as  to  Sales 
of  Beal  Estate,  see  ante  III;  of  Per- 
sonal Property,  see  ante  XIII). 

212.  Auctioneers'  memoranda — ^What  are. 

213.  Same — Must  be  made  at  time  of  sale. 

214.  Consideration — ^When    expressed    satis- 

fies statute. 

215.  Same — Must  be  expressed. 

216.  Same — May   be   expressed   in   another 

paper. 

217.  Same — Indorsement  of  note  before  de- 

livery. 

218.  Same — Indorsement  oat  of  course   of 

negotiability. 

219.  Same — Order     drawn     for     purchase 

price. 

220.  Date  immaterial,  when. 

221.  Immaterial    whether    in    vendor's    or 

vendee's  language. 

222.  Immaterial    where     signature    is    at- 

tached. 
223-225.  Letters  and  telegrams. 

226.  Must   be   signed    by   all   the   parties, 

when. 

227.  Need  not  always  be  executed  by  all 

whose  names  appear. 
228,229.  Need  not  be  formal  contract. 
230,231.  Need  only  be  signed  by  party  to  be 

charged. 
232.  Signed    and    delivered,    accepted    and 

acted  upon. 

• 

L  IN  QBNERAU 
1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  McCarthy  vs.  Loupe,  6S 
Cal.  299,  302  (applied):  Kutz  vs.  Fleisher,  67 
CaL  93,  7  Pac  Rep.  195  (referred  to);  Myres 
vs.  Surry hne,  67  C!aL  657,  659,  8  Pac  Rep.  582 
(applied):  Taylor  vs.  Terry,  71  C:al.  46,  47,  11 
Paa  Rep.  818  (cited);  Cannon  vs.  Handley,  72 
CaL  188,  144,  13  Pac.  Rep.  315  (applied):  Hell- 
man  vs.  Messmer,  76  CaL  166,  169,  16  Pac.  Rep. 
766  (applied);  Peek  vs.  Peek,  75  Cal.  298.  SCO. 
17  Pac.  Rep.  218  (referred  to);  Zeimer  vs. 
Antlsell,  75  C^al.  509,  611,  17  Pac.  Rep.  642  (ap- 
plied); Brison  vs.  Brison,  75  CaL  525,  626,  7 
Am.  St.  Rep.  189,  17  Pac.  Rep.  689  (applied); 
McDonald  vs.  Huff,  77  CaL  279,  282,  19  Pao. 
Rep.  499  (applied) ;  Tapla  vs.  DemartinI,  77  C!aL 
883,  888,  11  Am.  St.  Rep.  288,  19  Pac.  Rep.  641 
(referred  to);  Manning:  vs.  Franklin,  81  C^L 
205,  207,  22  Pac  Rep.  550  (referred  to);  Harris 
vs.  Frank,  81  CaL  280,  288,  22  Pac.  Rep.  856 
(applied):  Smith  vs.  Taylor,  82  CaL  533,  546,  23 
Pac  Rep.  217  (applied);  Perkins  vs.  Cooper 
(CaL  July  8,  1890).  24  Pac  Rep.  877  (applied); 
Wilson  vs.  Morton,  85  Cal.  598,  24  Pac  Rep. 
784  (applied);  Toomy  vs.  Dunphy,  86  CaL  639. 
641,  25  Pac  Rep.  180  (applied);  McPhail  vs. 
BueU,  87  CaL  115.  116,  25  Pac.  Rep.  266  (ap- 
plied): Swain  vs.  Burnetts,  89  CaL  564,  570,  26 
Pac  Rep.  1098  (construed);  Oorham  vs.  Hei- 
man.  90  CaL  846,  858,  27  Pao.  Rep.  289  (con- 
strued); Flynn  vs.  Dougherty,  91  CaL  669,  671, 
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V  Fae.  Rep.  1080,  14  L.  R.  A.  S80  (referred  to); 
Brers  vs.  Locke,  08  CaL  408,  406,  27  Am.  St 
Rep.  212,  20  Pac  Rep.  110  (construed);  Moffatt 
rs.  Bulson.  06  CaL  106,  100.  31  Am.  St.  Rep.  192, 
20  Pae.  Rep.  1022  (referred  to);  Mendenhall  vs. 
Rose  (CaL  Aug.  10,  1893).  33  Pac.  Rep.  884,  886 
(applied);  Shanklln  vs.  Hall.  100  CaL  26.  88 
(referred  to).  29  (applied),  84  Pac  Rep.  636; 
Porter  vs.  Fisher  (CaL  Nov.  8,  1893),  84  Pac. 
Rep.  700,  701  (applied);  Martin  vs.  Ede,  108 
Cal  157.  160.  37  Pac.  Rep.  199  (applied);  Bor- 
derre  vs.  Den.  106  CaL  694.  600,  80  Pac.  Rep. 
S46  (applied);  Rogrers  vs.  Schulenbergr,  HI  CaL 
III,  285,  43  Pac  Rep.  889  (referred  to);  Piatt 
vs.  Butcher,  112  CaL  684.  636,  44  Pac.  Rep.  1060 
(construed);  Kilbride  vs.  Moss,  118  CaL  432, 
4S4.  64  Am.  SL  Rep.  861.  46  Pac  Rep.  812  (con- 
strued); McKeany  vs.  Black.  117  CaL  687,  601, 
SS2.  693.  40  Pac  Rep.  710  (construed  and  ap- 
plied); Lindley  vs.  Fay,  110  CaL  280,  841.  61 
Pac  Rep.  233  (8  1624  Code  Civ.  Proc  cited  in 
error  for  91624  Civ.  Code)  (applied);  Wolf- 
skill  va  Douglas  (CaL  Feb.  7,  1000),  60  Pao. 
Rep.  987.  088  (referred  to);  Wickson  vs.  Mon- 
arch Cycle  Mfgr.  Co.,  128  CaL  166,  168.  70  Am. 
8t  Rep.  86,  60  Pac.  Rep.  764  (construed);  Mo- 
Geary  vs.  Satchwell,  120  Cal.  880,  300,  62  Pac 
Rep.  58  (applied);  Dolan  ▼■.  0*Toole,  120  CaL 
4S8.  489,  62  Pac.  Rep.  92  (applied);  Diamond 
Coal  Co.  vs.  Cook  (Cal.  June  28,  1900),  61  Pac 
Rep.  678.  670  (applied) ;  Odell  vs.  Moss,  130  C^L 
}52,  356.  62  Pac  Rep.  666  (cited);  Tevls  vs. 
Savage.  130  Cal.  411.  413,  62  Pac.  Rep.  611  (ap- 
plied): Bank  of  Orland  vs.  FinneU,  133  Cal. 
475.  478.  66  Pac.  Rep.  076  (applied);  Pettibone 
vs.  Lake  View  Town  Co.,  134  CaL  227,  229,  66 
Pac.  Rep.  218  (referred  to);  Eikelman  vs.  Per- 
dew,  140  CaL  687,  689.  74  Pac.  Rep.  291  (ap- 
plied); Jamison  vs.  Hyde.  141  CaL  100.  111.  74 
Pac  Rep.  696  (referred  to);  Lambert  vs.  Ger- 
ner.  142  CaL  899.  408,  76  Pac.  Rep.  68  (applied): 
Nason  va  Lingle,  148  CaL  868.  866,  77  Pac  Rep. 
71  (applied). 

As  to  appolntneat  of  asent  to  bo  la  wrltlasy 
see  post  9  1741  and  note 

As  to  contmeto  for  sale  of  persoaalty,  see 
post  81730  and  note. 

As  to  eontraet  for  sale  of  real  property,  see 
post  91741  and  note 

As  to  coBtraet  to  iiiaaiifaetiiroy  see  post  §  1740 
and  note. 

As  to  fravdnlent  transfersi  see  post  §  8480  et 
ae<i.  and  notes. 

As  to  ammxmntj,  see  post  9  2793  et  seq.  and 
notea 

As  to  flsarrUiKO  settleaaeat  coiitraet%  see  ante 
9178  and  note. 

As  to  Biemoraadiiaa  l^y  aaetloneery  see  post 
91798  and  note 

As  to  part  porformaneo  taking  ease  oat  of 
•tatatc^  see  post  9  1741  and  note. 

As  to  statato  of  trandsy  see  also  Code  Civ. 
Proc  99 1971-1974  and  notes. 

As  to  aeeeptaneo  and  delivery  of  sooda  to 
satisfy  Btatvte  of  fravdsy  see  monographic  notes 
49  Am.  Dec  826;  87  Am.  Rep.  16;  96  Am.  St. 
Rep.  216. 

As  to  altcratlOB  of  coatraet  by  saboeqaent 
verbal  avreeBsent  belns  within  statatOy  see 
monographic  note  100  Am.  Dec  169. 

As  to  eenfllet  of  laws  as  to  statute  of  frands» 


see  monoffraphio  note  by  O.  H.  Parmele,  64  L» 
R.  A.  119. 

As  to  coatracts  belaip  la  several  writlassy 
see  monographic  note  by  Robert  Desty,  2  L.  R. 
A.  212. 

As  to  coatraetfl  for  exekanso  of  Iaad«  or  to 
transfer  Interest  In  realty^  as  aflected  by 
statute,  see  monographic  note  by  Robert  Desty, 
6  L.  R.  A.  246. 

As  to  eontraets  for  special  orders  |  manufac- 
ture of  ordinary  articles  not  accordinir  to  spe- 
cial directions;  and  finishingr  articles  in  exist- 
ence; as  affected  by  statute,  see  monographic 
note  by  B.  A.  Rich.  14  L.  R.  A.  231,  233. 

As  to  eontraets  relatlnir  to  real  estate — Bfleet 
of  statatoy  see  monographic  note  17  Am.  Dec 
68. 

As  to  eontraets  not  to  be  performed  within 
one  year — ^SSHeet  of  statntOy  see  monographic 
notes  by  Robert  Desty.  8  L.  R.  A.  837,  339,  7 
li.  R.  A.  784;  by  C.  B.  Labatt.  86  L.  R.  A.  614. 

As  to  distinction  between  sales  of  personalty 
and  agreements  for  work  and  labor,  under 
statute  of  fraudsy  see  monographic  note  by  B. 
A.  Rich.  14  L.  R.  A.  230. 

As  to  effect  of  statute  of  frauds  upon  con- 
tract between  sureties  to  Hx  their  slutfes  of 
ilabilityy  see  monographic  note  by  F.  H.  Bowl- 
by,  30  U  R.  A.  378. 

As  to  effect  of  statute  on  agreement  to  hold 
land  purchased  on  execution  for  defendant,  see 
monographic  note  40  Am.  Dec.  207. 

As  to  enforcement  of  contracts  within  statute 
because  of  part  performance,  see  monographio 
note  32  Am.  Dec.  129. 

As  to  lesuico  for  more  than  one  year,  or  to 
conunence  at  a  future  time,  see  monographio 
notes  by  Robert  Desty,  7  L.  R.  A.  671;  10  L.  R. 

A.  726. 

As  to  memorandum  of  contract  to  satisfy 
statute,  see  monographic  notes  by  Robert 
Desty,  2  L.  R.  A.  212;  11  L.  R.  A.  07,  143;  and 
by  Irwin  Taylor,  82  L.  R.  A.  278. 

As  to  promise  to  pay  debt  of  another,  when 
need  and  when  need  not  be  in  writing,  see 
monographio  notes  06  Am.  Dec  261.  46  Am.  Rep. 
296. 

As  to  statute  of  frauds  as  affecting  sale  or 
mortsaare  or  erops,  see   monographic  note   by 

B.  A.  Rich,  14  L.  R.  A.  288;  and  by  £2.  Watts, 
28  Lu  R.  A.  449. 

As  to  suAciency  of  auctioneer's  aaemoran- 
dum  to  satisfy  statute^  see  monographic  noto 
18  Am.  Dec.  898. 

As  to  what  nets  may  constitute  part  per- 
formance within  statute,  see  monographic  note 
63  Am.  Dec.  689. 

As  to  what  constitutes  memoranda  within 
statute,  and  by  whom  must  be  signed,  see 
monographic  note  47  Am.  Rep.  682. 

As  to  when  consideration  of  contract  is  suf- 
ficiently expressed,  see  monographic  note  60 
Am.  St.  Rep.  482. 

As  to  whether  contracts  for  the  purchase  of 
property  not  then  In  existence  are  within 
statute,  see  monographic  note  64  Am.  Rep.  164. 

As  to  whether  contracts  of  indemnity  are 
within  statute^  see  monographic  note  42  Am. 
St.  Rep.  186. 

As  to  when  eontraets  are  within  statute  be- 
cause not  to  be  performed  within  one  year,  see 
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monoffraphio  note  98  Am.  Dec  86;  43  Am. 
Rep.  48. 

Ae  to  promise  to  ans'vrer  tow  debt  or  default 
of  another,  see  monographic  note  by  Robert 
Desty,  ,6  L.  R.  A  617. 

Aa  to  promiae  to  pay  third  peraon  belns 
within  atatnte,  see  monographic  note  by  £2. 
Watts,  26  L.  R.  A.  264. 

Aa  to  when  writing  oonatltvtea  memorandum 
within  atatnte,  see  monographic  notes  7  Am. 
Dec.  288,  42  Am.  Rep.  347. 

Aa  to  Trrltlns  of  memorandum  In  any  kind 
of  lettera  and  In  pencil,  see  monographic  note 
7  Am.  Deo.  288. 

2.  AS.SIGlfMENT  OF  CAUSES  OF  ACTION 
TO    RESCOVISR    FOR    MONBY    DESPOSITED    in 

bank,  need  not  be  in  writing,  and  may  be  made 
by  agent  upon  verbal  authority. — Dingley  vs. 
McDonald,   124  Cal.  90,   94,  66  Pao.  Rep.  790. 

8.  Contract  which  is  declared  void  by  sec- 
tion because  not  in  writing  is  not  contract 
which  is  malum  in  se,  nor  is  it  malum  pro- 
hibitum; it  is  merely  an  invalid  contract,  or 
one  incapable  of  enforcement. — Porter  vs. 
Fisher  (Cal.  Nov.  8,  1893).  34  Paa  Rep.  700,  701. 

4.  CONSTRUCTION — Scope      of      atatnte. — 

Statute  of  frauds  does  not  merely  declare  that 
no  action  shall  be  maintained  upon  contract 
within  its  operation,  but  declares  such  con- 
tracts invalid,  and  parol  contracts  within  such 
statute  are  void. — Feeney  vs.  Howard,  79  Cal. 
626,  636,  12  Am.  St.  Rep.  162,  21  Pac.  Rep.  984. 
4  Lb  R.  A.  826.  See  Raub  vs.  Smith,  61  Mich. 
648,  1  Am.  St.  Rep.  619,  28  N.  W.  Rep.  676; 
Welch  vs.  Whelpley,  62  Mich.  16,  4  Am.  St. 
Rep.  810.  28  N.  W.  Rep.  744;  Dung  vs.  Parker, 
52  N.  Y.  494,  496;  Dunphy  vs.  Ryan,  116  U.  a 
491,  496.  bk.  29  L.  ed.  703,  6  Sup.  Ct  Rep.  486. 

5.  Meaning  of  atatnte  of  frauds  is  to  reduce 
contracts  to  certainty  in  order  to  avoid  per- 
jury on  one  hand  and  fraud  on  other,  and 
where  agreement  has  been  reduced  to  such 
certainty  and  substance  of  statute  has  been 
complied  with  in  material  part,  forms  have 
never  been  insisted  upon. — ^Moss  vs.  Atkinson, 
44  Cal.  8,  16.  See  Wellford  vs.  Bazlay,  1  Atk. 
608. 

6.  Sixth  clanae. — Object  of  sixth  clause  of 
section  was  to  prevent  assertion  of  false 
claims  for  compensation  of  brokers  and  agents 
against  owners  of  real  estate,  which  could  be 
done  with  facility  under  former  rule. — Toomy 
vs.  Dunphy,  86  Cal.  639,  642,  26  Pac.  Rep.  130. 

7.  Sixth  clause  of  section  is  remedial  in  its 
object,  and  if  its  meaning  is  doubtful  its 
wording  will  have  to  be  construed  so  as  to 
suppress  mischief  adverted  to,  and  advance 
remedy. — Toomy  vs.  Dunpl^y,  86  CaL  689,  642, 
26  Pao.  Rep.  130. 

8.  Same — ESffect  of« — Sixth  clause  of  section 
was  added  in  1878;  prior  to  that  time  it  seema 
that  absence  of  express  contract  might  have 
been  supplied  by  proving  usage  regulating 
such  transaction. — ^Toomy  vs.  Dunphy,  86  Cal. 
639,  641,  26  Pac  Rep.  130.  See  McCarthy  ▼■. 
Loupe,    62   CaL    299. 

S.  Same — ^Agreement  referred  to  in  alxth 
clanae  of  aectlon  is  one  defining  rights  of 
agent  to  effect  purchase  or  sale  of  realty,  and 
liability    of    principal    to    reimburse    him    for 


his  services,  but  chief  element  Is  employment. 
—Toomy  vs.  Dunphy,  86  CaL  639,  642,  25  Pac. 
Rep.   130. 

10.  CONTRACT  ESXPRESSING  TO  BB 
HADES  BY  CE2RTAIN  PARTIES  AS  DIREO- 
TORS  Of  certain  company,  and  signed  by  them 
individually,  is  their  personal  contract,  upon 
which  they  alone  are  liable. — Whiting  vs.  Hes- 
lep,   4  CaL   827,  830. 

11.  DESEDS  VOID  AS  BEING  UNDER 
STATUTE  OF  FRAUDS,  IF  MADE  BY  INDI- 
VIDUALy  would  be  also  void  for  same  reason 
If  made  by  municipal  corporation. — Smith  vs. 
Morse,  2  CaL  624,  640. 

12.  OBLIGATION  TO  PAY  MONEY  LOANED 

may  be  founded  on  parol. — Newhall  vs.  Sher- 
man, 124  CaL  609,  611,  67  Pac  Rep.  387. 

18.  WHERE!  PARTIES  MAKE  VERBAI« 
AGREEMENT  AND  AGREE  THAT  IT  SHALLi 
BE  REDUCED  TO  WRITING  and  signed  by 
parties,  which  is  not  done,  agreement  is  never 
completed,  and  is  not  obligatory  upon  parties. 
— Puller  vs.  Reed,  88  CaL   99,   109. 

IL     UNDER   MEXICAN   AND   SPANISH   LAW. 

14.  CONTRACTS  FOR  SALE  OF  LAND  RE- 
QUIRED TO  BE  WRITTEN.— By  laws  in  force 
in  California  before  treaty  of  Guadalupe  Hi- 
dalgo, sales  of  land  were  required  to  be  made 
in  writing  on  stamped  paper,  which  require- 
ment was  probably  of  statutory  origin  and 
designed  as  fiscal  measure  for  replenishing 
public  treasury;  because  by  fifth  partida,  T. 
6,  L.  6,  it  appears  that  sales  and  purchases 
might  be  effected  either  with  or  without  writ- 
ing.—Lick  vs.  Dias,  80  Cal.   66,   73. 

16.  Verbal  contract  for  sale  of  land  was  in- 
valid under  Mexican  law. — Hoen  vs.  Simmons, 
1  CaL  119,  122,  62  Am.  Dec.  291. 

in.  Contrary  doctrine. — As  general  propo- 
sition it  may  be  stated  that  under  Spanish  law 
sale  of  real  estate  by  parol  would  not  be 
void  per  se,  and  that  distinction  between 
parol  contracts  and  specialties  known  to  com- 
mon law  does  not  exist  under  civil  law  or 
Mexican  system  of  Jurisprudence,  heretofore 
in  force  in  this  state. — Hayes  vs.  Bona,  7  CaL 
163,  168. 

17.  Under  Spanish  law,  independent  of  leg- 
islation had  for  purpose  of  facilitating  col- 
lection of  government  duties,  contracts 
touching  sale  of  real  estate  are  put  upon  same 
footing  with  those  relating  to  personal  es- 
tate and  may  be  by  parol  or  otherwise  at 
option  of  party.—Lang  vs.  Dollarhide,  24  CaL 
218,   222. 

18.  REQUISITES  OF  CONTRACTS  FOR 
SALE  OF  LAND.— Contracts  for  sale  of  land, 
by  custom  of  country  when  this  state  was 
under  Mexican  law,  were  required  to  be  In 
writing,  and  although  all  forms  prescribed 
were  not  strictly  followed,  still  it  was  neces- 
sary that  instrument  should  contain  names 
of  parties,  thing  sold,  date  of  transfer,  and 
price  paid. — Hayes  vs.  Bona,  7  CaL  168,  168; 
Stafford  vs.  Lick,  10  CaL  12,  IS,  17. 

19.  Contract  for  sale  of  land  under  Mexi- 
can law,  containing  no  date,  not  signed  by 
vendor,  or  by  any  one  acting  as  his  agent,  but 
by  third  party  In  his  own  name,  and  not  pur> 


ntu.] 


liVRITTBlf    CONTRACTS    FOR    BAIM    OF    LAND. 


(1861)        i  1624 


portiBiT  to  have  been  done  by  request  or  au- 
thority of  srantor,  insufficient  to  pass  title 
(or  want  of  date,  a  vendor,  or  authority  of 
ligner  to  convey  on  behalf  of  the  seller.— 
Hayes  vs.  Bona,  7  CaL  163.  168. 

atu  VBRBAL  sale:  of  land  accom- 
panied BY   POSSESSION   IS   SUFFICIliSNT. — 

la  the  case  of  Hoen  vs.  Simmons,  1  Cal.  119, 

121.  52  Am.  Dec  291,  there  was  some  doubt 
expressed  as  to  whether  parol  sale  of  real 
tttate  in  presenti,  accompanied  with  delivery 
of  possession,  was  sufficient  under  Mexican 
law.  But  it  seems  that  in  subsequent  case  of 
Tohler  vs.  Folsom  the  validity  of  such  sale 
la  substantially  admitted." — Stafford  vs.  Lick* 
7  Cal.  479   (dis.  op.). 

21.  Parol  sale  of  land,  followed  by  posses- 
8ion  of  vendee,  was  valid. — ^Hall  vs.  Yoell,  46 
CaL  g84,  587. 

22.  There  never  has  been  time  since  adop- 
tion of  Fuero  Juz^o  in  which  lands  could 
be  conveyed  under  Spanish  or  Mexican  law 
without  instrument  in  writing,  save,  perhaps, 
tn  case  of  executed  contract,  where  corporeal 
possession  was  delivered  at  very  time  of  sale, 
by  actual  entry  upon  premises,  and  doing  of 
certain  acts  analogous  to  livery  of  seizin  at 
common  law. — Hoen   vs.  Simmons,   1   Cal.   119, 

122,  62  Am.  Dec.  291;  Tohler  vs.  Folsom,  1 
CaL  207,  210. 

in,    WRITTEN   CONTRACTS    FOR   SALE    OF 

LAND. 

23.  CONTRACT  NEED  ONLT  BE  SIGNED 
BT  PARTY    TO    BE    CHARGED.— Agreement 

for  purchase  and  sale  of  land,  prepared  by 
direction  and  in  presence  of  both  parties, 
signed  at  time  by  vendor,  who  received  from 
vendee  part  of  consideration,  and  then  de- 
livered it  to  vendee,  who  accepted  it  and 
caused  It  to  be  recorded,  is  valid  even  without 
signature  of  vendee. — Cavanaugh  vs.  Cassel- 
man,  88  Cal.  643,  648,  26  Pac.  Rep.  616.  See 
Vassault  vs.  Edwards,  43  Cal.  468,  464;  Mc- 
Donald vs.  Huff,  77  Cal.  279.  19  Pae.  Rep.  499. 
Pa.  Grove  vs.  Hodges,  66  Pa.  St.  604.  IVls* 
Lowber  vs.  Connlt,  86  Wis.  176,  183.  Vt« 
Brandon  Mfg.  Co.  vs.  Morse,  48  Vt.  822.  Ens. 
Reuss  vs.  Picksley,  1  L.  R.  P.  352. 

24.  Contract  for  sale  of  real  estate  signed 
by  vendor  is  not  void  because  not  signed  by 
▼endee.  The  vendor  is  party  to  be  charged, 
and  his  signature  to  contract  taken  in  con- 
nection with  delivery  thereof  to  vendee  and 
partial  payment  thereunder  binds  both  par- 
ties.—Scott  vs.  Glenn,  98  Cal.  168.  171,  82  Paa 
Rep.  983.  See  Vassault  vs.  Edwards,  48  CaL 
458;  Benson  vs.  Shotwell,  87  Cal.  49,  26  Paa 
ReiK  249;  Cavanaugh  vs.  Casselman,  88  CaL 
S42,  26  Pac  Rep.  616;  Dennis  vs.  Strassburger, 
29  Cal.  683,   26   Pac   Rep.   1070. 

25.  Memorandum  of  agreement  of  sale  and 
purchase  of  real  property  signed  by  vendor 
satisfies  statute  of  frauds  so  far  as  to  be 
capable  of  enforcement  against  him,  and  its 
•zecutlon  by  him  and  delivery  to  plaintiff  is 
snfflcient  consideration  for  support  of  promise 
on  part  of  plaintiff  to  pay  money  therein 
named  as  price  of  land. — Easton  vs.  Mont- 
gomery, 90  Cal.  807.  812,  20  Am.  St.  Rep.  128» 
17  Pac.  Rep.  280.  See  Cavanaugh  vs.  Cassel* 
man,  88  CaL  643,  26  Pac  Rep.  61S. 
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26.  Written  memorandum  of  contract  of 
sale  of  real  property  need  not  be  signed  by 
all  of  parties  to  it.  It  is  sufficient  if  it  be 
subscribed  only  by  party  to  be  charged. — 
Cavanaugh  vs.  Casselman,  88  Cal.  543,  648, 
26  Pac.  Rep.  616.  See  Vassault  vs.  Edwards, 
43  CaL  468;  Worrall  vs.  Munn,  6  N.  Y.  229,  246, 
66  Am.  Dec.  330;  Justice  vs.  Lange,  42  N.  T. 
493,  1    Am.   Rep.    676. 

27.  SUFFICIENCY  OF  THE  MEMORAN- 
DUM.— Agreement  for  sale  of  real  estate  need 
not  be  signed  by  seller  if  he  is  not  party  to 
be  charged,  but  when  it  is  made  subject  to 
approval  of  owner  it  is  necessary  that  he 
should  know  its  conditions  and  approve  and 
ratify  it,  before  it  could  become  binding  upon 
either  party. — ^Meux  vs.  Hogue,  91  Cal.  442, 
447,  27   Pac.   Rep.   744. 

28*  Asreeuent  for  sale  of  real  property 
must  not  only  be  In  writing  and  subscribed  by 
party  to  be  charged,  but  writing  must  also 
contain  such  description  of  property  agreed 
to  be  sold,  either  in  terms  or  by  reference, 
that  it  can  be  ascertained  without  resort  to 
parol  evidence. — Craig  vs.  Zelian,  137  Cal.  106, 
69  Pac.  Rep.  863. 

20«  Bill  of  sale  of  land  Is  good  as  contract 
to  convey,  under  statute  of  frauds,  although 
not  sealed. — Owen  vs.  Frink,  24  Cal.   171,  176. 

30.  Contract  for  sale  of  real  estate  is  not 
valid  unless  signed  and  delivered. — Hoen  vs. 
Simmons,  1  Cal.  119,  121,  62  Am.  Dec.  291. 

31.  Contract  of  sale  of  real  property,  de- 
scribing property,  naming  price  and  terms, 
dated  and  signed  and  sealed  by  agent  for 
principal,  as  attorney  in  fact,  is  sufficient  in 
form  and  is  executed  in  such  manner  as  com- 
plies with  statute  of  frauds. — Rutenberg  vs. 
Main,   47   Cal.   213.   219. 

82.  Contract  for  sale  and  purchase  of  land, 
dated,  containing  name  of  parties,  in  which 
vendors  agree  to  sell  to  vendee  certain  tract 
of  land  for  option  of  certain  sum,  upon  pay- 
ment of  which  vendors  shall  make,  execute, 
acknowledge,  and  deliver  to  vendee  good  and 
sufficient  deed,  signed  by  both  parties,  is 
sufficient  contract  to  bind  both  parties  with- 
out clause  therein  to  effect  that  vendee  agrees 
to  purchase  said  land. — Preble  vs.  Abrahams, 
88  Cal.  246,  260,  22  Am.  St.  Rep.  301,  26  Pac 
Rep.    99. 

88.  Deedy  not  dellveredy  when  intended  by 
parties  signing  It  as  memorandum  of  sale  of 
real  estate,  cannot  be  so  treated  unless  it 
contains  memorandum  of  terms  of  agreement. 
— Swain  vs.  Burnette,  89  CaL  564,  670,  26  Pac 
Rep.  1093.  See  Cagger  vs.  Lansing,  43  N.  Y. 
660,  663;  Campbell  vs.  Thomas,  42  Wis.  437, 
441,   24  Am.   Rep.   427. 

84.  Memorandum  of  agreement  datedf  ae« 
knowledging  receipt  of  deposit  on  account  of 
sale  of  certain  described  real  property  con- 
taining terms  of  sale,  allowing  certain  time 
for  purchaser  to  examine  title,  and  for  mak- 
ing of  deed,  and  providing  that  if  title  is  not 
satisfactory  to  purchaser,  same  to  be  annulled, 
and  deposit  returned  to  him,  signed  by  vendor, 
deposit  to  be  paid  on  execution  and  delivery 
of  paper,  is  good  and  valid  contract  for  pur- 
chase and  sale  of  lot,  and  payment  of  deposit 
by  purchaser  was  sufficient  aoceptance  ot  Its 
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terms,  and  such  oontraot  !■  not  one  merely  for 
an  option. — Benson  vs.  Shotwell,  87  Cal.  49»  64, 
26  Pac.  Rep.  249. 

85.  Memomndiua  of  eontraet  for  sale  of 
lands,  statins  terms  of  eontraet  and  setting 
forth  consideration  upon  which  It  was  made, 
describing  land  and  subscribed  by  party  by 
whom  sale  was  to  be  made  by  his  agent,  is 
sufHclent  under  statute  of  frauds. — Moss  vs. 
Atkinson,  44  Cal.  8.  16;  Cavanaugh  vs.  Cassel- 
man.  88  Cal.  643.  648,  26  Pac  Rep.  616. 

36.  Statute  only  requires  that  memoran- 
dum of  sale  of  real  property  shall  be  signed 
by  vend9r  or  his  agent;  writing  need  not  be 
specialty. — Rutenberg  vs.  Main,  47  Cal.  213, 
219. 

37.  To  take  contract  for  sale  of  land  out 
of  statute  of  frauds  mere  note  or  memorandum 
in  writing  subscribed  by  vendor  or  his  agent, 
containing  names  of  parties  and  summary 
statement  of  terms  of  sale,  either  expressed 
or  referring  to  something  else,  is  all  that  la 
required. — Joseph  vs.  Holt,  87  Cal.  260,  264. 

88.  Written  proposition  for  mmMm  of  land, 
acknowledfflng  the  receipt  of  part  of  purchase 
money,  and  agreeing  to  convey  property  on 
receipt  of  balance,  and  allowing  certain  time 
for  approval  of  title,  money  paid  to  be  re- 
turned if  title  be  disapproved,  signed  only  by 
vendor,  is  upon  its  acceptance  valid  contract 
under  statute  of  frauds. — ^Vassault  vs.  Ed- 
wards, 48  Cal.  468,  466. 

80i  'Written  but  nnslsned  nsreement  to  eon- 
vey  land  on  eertaln  eondltlons,  delivered  to 
depositary  of  deed  made  in  pursuance  of 
agreement,  is  binding  from  its  delivery  to 
depositary  without  signature  of  party  to  be 
charged,  or  any  contract  in  writing  from 
him.— McDonald  vs.  Huff,  77  Cal.  279.  282,  19 
Pao.  Rep.  499.  See  Vassault  vs.  Edwards,  48 
Cal.  468,  464;  Moss  vs.  Atkinson,  44  CaL  8,  4; 
Rutenberg  vs.  Main.   47  CaL  218,   219. 

40.  "Written  ntentorandum  of  sale  of  land 
eontalnlns  two  sets  of  flgnreo  wlthont  dollar 
marks,  and  description  of  property,  name  of 
purchaser,  and  signed  by  vendor,  together  with 
another  memorandum  made  at  same  time  con- 
taining description  of  property,  with  figures, 
may  be  explained  by  parol  evidence,  and  as 
explained  held  to  be  sufficient  memorandum 
to  satisfy  statute  of  frauds. — ^Mann  vs.  Hig- 
gins,  88  CaL  66.  68.  28  Pao.  Rep.  206. 

41.  SUFinCIENCY  OF  LETTBRS  TO  CON- 
STrrVTB  MEMORANDUM.— Letter  written  to 
real  estate  broker  or  agent  *if  there  is  any 
possibility  of  selling  both  or  either  piece  of 
property,  see  if  you  can  make  it  this  week 
.  .  .  also  Mr.  V.  told  me  Mr.  S.  told  him  he 
had  a  man  who  wanted  Hoze  Bernal's  place 
...  so  you  had  better  see  Mr.  S.  and  get  hold 
of  buyer  and  keep  hold  of  him.  ...  In  case 
you  make  sale  of  29V4  acre  piece  there 
can  be  13,000  or  14,000  mortgage  re- 
main on  the  place  for  one  year.  Also 
Ratke  place  there  can  be  16.000  mortgage 
for  one  year  longer  If  buyer  or  buyers  so 
desire,"  does  not  authorize  sale  of  any  prop- 
erty by  sufficiently  definite  description  and 
is  not  valid  contract  or  agreement  authoris- 
ing sale  of  any  property. — Mendenhall  vs. 
Rose   (CaL  Aug.  10.  1893).  88  Pao.  Rep.  884. 


48.  Where  parties  were  verbally  negotiat- 
ing for  exchange  of  real  property,  and  one  of 
parties  wrote  to  other  two  letters,  one  o£ 
which  simply  stated  that  title  to  other  party's 
property  was  not  satisfactory,  and  that  time 
within  which  he  was  to  make  good  title  had 
expired,  and  that  he  did  not  intend  to  pursue 
matter  further,  and  other  letter  is  simply  re- 
Jection  of  proposition  to  make  exchange,  such 
letters  do  not  purport  to  state  terms  of  any 
completed  agreement,  and  are  not  sufficient 
memorandum  to  bind  signer. — Swain  vs.  Bur- 
nette.  89  CaL  664,  671,  86  Pac.  Rep.  1098. 

IV.  VERBAL  AGREEMENTS  FOR  SALE  OV 

LAND. 

48.  HOLDER  OF  DEED  IN  ESCROW  NEBD 
NOT  BE  A17THORIZED  IN  WRITING  to  hold 
or  deliver  deed. — Cannon  vs.  Handley,  72  Cal. 
183.  144,   18  Pao.   Rep.   816. 

44.  MUTUAL  ORAL  AGREEMEBTT  FOR  EX- 
CHANGE OF  LAND  not  void  when  accom- 
panied by  deed  in  escrow. — Ibid. 

45.  ORAL  CONTRACT  FOR  SALE  OF  LABTD 
ACCOMPANIED    BY    DEED    OF    THE    LANI>» 

delivered  in  escrow,  is  not  within  statute  of 
frauds,  as  deed  is  note  or  memorandum  In 
writing  of  contract  and  subscribed  by  tho 
party  charged. — Cannon  vs.  Handley,  72  CaL 
133,  144,  13  Pac.  Rep.  316;  Rutenberg  vs.  Main, 
47  CaL  218;  Worrall  vs.  Munn,  6  N.  Y.  829. 

46.  SALE  OF  LAND  AT  AUCTION  IVHERB 
NO  NOTE  OR  MEMORANDUM  OF  SALE  IS 
MADE  by  auctioneer,  and  no  writing  exists 
between  parties,  is  void  by  statute  of  frauds. 
— People  vs.  White,  6  CaL  76. 

47.  SALES  OF  REAL  ESTATE  BY  EXECU- 
TORS AND  ADMINISTRATORS  are  under  the 
control  of  probate  court,  and  are  not  under 
statute  of  frauds. — Halleck  vs.  Guy,  9  Cal.  181, 
196,  70  Am.  Dec  648. 

48.  VERBAL  AGREEMEBTT  THAT  VEBTDOR 
OF  REAL  ESTATE  SHOULD  PAY  PURCHASB 
PRICE  When  demanded  by  vendor,  and  that 
if  he  did  not  so  pay  it.  he  should  reconvey 
lot  to  vendor,  is  void,  under  statute  of  frauds. 
—Gallagher  vs.  Mars.  60  CaL  23,  26. 

49.  Verbal  agreement  by  one  person  to 
purchase  land  for  benefit  of  another  under 
circumstances  which  would  amount  to  fraud 
upon  latter  if  former  was  allowed  to  re- 
pudiate his  promise,  Is  not  within  statute  of 
frauds. — Sanfoss  vs.  Jones.  36  CaL  481.   487. 

60.  VERBAL  CONTRACT  OF  SALE  OR 
PURCHASE  VOID,  WHEN. — Contract  of  pur- 
chase of  real  estate  not  reduced  to  writing, 
nor  memorandum  made  thereof,  and  where  no 
purchase  money  was  paid  nor  possession 
taken,  void. — ^Harris  vs.  Brown,  1  CaL  98,  100. 

61.  Contract  for  sale  of  real  property  must 
be  in  writing,  and  agency  to  enter  into  such 
eontraet  must  be  created  in  writing,  either 
by  precedent  authorisation  in  writing  or  sub- 
sequent ratification  in  the  same  manner. — 
Lambert  vs.  Gerner.  148  CaL  899.  408,  76  Pao. 
Rep.   68. 

68.  Hoen  vs.  Simmons,  1  Cal.  118.  holding 
that  under  Mexican  as  well  as  American  law 
verbal  contract  was  of  itself  alone  insufficient 
to  transfer  title  to  real  estate  affirmed. — Toh- 
ler  vs.  Folsom.  1  CaL  807,  810. 
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SI.  No  estate  or  Interest  In  real  property 
(except  lease  for  not  more  than  one  year) 
aor  any  trust  or  power  over  or  concerning  it 
or  in  any  manner  relating  thereto  can  be 
created,  srranted,  assigrned,  surrendered,  or  de- 
clared otherwise  than  by  operation  of  law, 
or  conveyance  or  other  instrument  in  writing 
nbscribed  by  party  creating,  granting,  as- 
■igning,  surrendering,  or  declaring  same,  or 
br  lawful  agent  thereunto  authorized  by  writ- 
iBg.-<3arthe  vs.  Hart,  78  CaL  641,  644,  16  Pao. 
Re^  93. 

(4.  Oral  agreement  by  one  party  with  an- 
oUier  that  if  second  party  will  sell  certain 
land  for  first  party,  first  party  will  give  second 
party  therefor  certain  lands  as  his  compensa- 
tion is  within  statute  of  frauds  and  void. — 
Fuller  vs.  Reed,  38  CaL  99,  109. 

55.  Oral  contract  for  purchase  of  real  es- 
tau  to  be  held  in  trust  is  invalid. — Donohoe 
Ta  Mariposa  Land  &  Min.  Co.,  66  Cal.  817,  827, 
f  Pac   Rep.   496. 

56.  Oral  agreement  for  purchase  and  sale 
of  land,  there  being  no  part  performance,  is 
void  under  statute  of  frauds. — Wristen  vs. 
Bowles,  82  Cal.   84,  87,  82  Pac.  Rep.  1136. 

57.  Parol  contract  for  sale  of  land  accom- 
yaaled  by  part  payment  of  purchase  price  and 
nae  of  land  to  cut  and  remove  stove-wood  for 
family  use,  but  not  accompanied  by  possession, 
la  void  under  statute  of  frauds. — Fulton  vs. 
Jansen.  99  CaL  687,  690,  84  Pac.  Rep.  831. 
See  Forrester  vs.  Flores,  64  CaL  24,  26,  28 
Pac  Rep.  107. 

68.  Unvrrltten  contraet  for  tike  sale  of  land 
la  void  by  express  declaration  of  statute  of 
frauds.— Abell  vs.  Calderwood,  4  Cal.  90,  94. 

5t.  Verbal  eontraet  for  eonveyance  of  real 
estate  cannot  be  enforced  unless  party  shows 
that  be  has  fully  complied  with  substance  of 
all  provisions  which  he  engaged  to  perform.^ 
Hoen  vs.  Simmons,  1  CaL  119,  122,  62  Am. 
Dec  291. 

€0.  Verbal  contract  for  sale  of  real  prop- 
erty or  for  interest  therein  is  invalid,  and 
if  made  by  an  agent  of  party  sought  to  be 
charged  Is  invalid,  unless  authority  of  agent 
be  in  writing,  subscribed  by  party  sought  to 
be  charged. — ^Hall  vs.  Wallace,  88  CaL  434, 
436,  26  Pac.   Rep.   860. 

ei.  WHESRB  WRITTBlf  CONTRACT  FOR 
THE  SALE    OF   LAND   HAD   BT   ITS   TE2RMS 

terminated  and  resulted  in  no  sale  on  account 
of  defective  title,  subsequent  oral  agreement 
in  relation  to  the  sale  must  stand  or  fall  by 
Itself,  and  cannot  be  connected  with  termi- 
nated written  agreement,  and  is  therefore  void 
nnder  {1624.— Smith  vs.  Taylor,  82  CaL  633, 
646,  23  Pac.   Rep.    217. 

V.    CONTRACTS    CONCERNING   MINES    AND 
WATER-RIGHTS. 

62.    MINING     CULIM     IS     RBAIi     B2STATB, 

uid  under  provision  of  statute  of  frauds  can  be 
transferred  only  by  operation  of  law  or  by 
tsatrument  in  writing. — ^Moore  vs.  Hamerstag, 
109  CaL  122,  128,  41  Pao.  Rep.  806. 

68.  PROVISIONS  OF  92828,  REVISED 
STATUTES  OF  UNITED  STATES,  conferring 
upon  locator  of  mining  claim  ''exclusive  right 
of  possession  and  enjoyment"  to  the  claim,  are 


in  nature  of  legislative  grant  of  Interest  in 
land;  and  interest  thus  conveyed  to  locator 
by  government  cannot  be  transferred  by  parol 
or  otherwise  than  in  accordance  with  statute 
of  frauds. — ^Moore  vs.  Hamerstag,  109  CaL 
122,  123,  41  Pac.  Rep.  806. 

64.  VERBAL  SALE  OF  GOLD  MINE  IS 
NOT  GOOD. — Melton  vs.  Lambard,  61  CaL  268, 
260. 

66.  Oral  agreement  employing  one  to  sell 
«r  to  purchase  mine  Is  void  under  subdivision 
6  of  this  section,  and  fact  that  agent's  or 
broker's  directions  to  purchaser  of  mine  as 
to  where  they  should  work  resulted  in  devel- 
opments which  secured  sale,  and  that  was  sole 
purpose  for  which  he  was  employed,  does  not 
affect  case. — ^Dolan  vs.  O'Toole,  129  CaL  488, 
490,  62  Pac.  Rep.  92.  See  Shanklin  vs.  HaU, 
100  CaL  26,  84  Pac.  Rep.  636. 

ee.  AGREEMENT  TO  CONVEY  AN  ESTATE 
IN    AND    TOy    DITCH    AND    WATER-RIGHTS, 

is  within  statute  of  frauds. — Hayes  vs.  Fine, 
91  CaL  391,  398,  27  Pac.  Rep.  772.  See  Bradley 
vs.  Harkness,  26  CaL  69,  77;  Smith  vs.  O'Hara, 
43  CaL  871;  Lower  Kings  River  Co.  vs.  Kings 
River  Canal  Co.,  60  CaL  408. 

•7.  RIGHT  TO  TAKE  WATER  FROM  A 
DITCH  PERPETUALLY  cannot  be  created  by 
verbal  contract. — Dorris  vs.  Sullivan,  90  CaL 
279,  286,  27  Pac.  Rep.  216. 

VL     AGREEMENTS  CONCERNING  LAND. 

eS.  AGREEMENT  BT  VENDEE  TO  PAT 
FOR  THE  LAND  SOLD  and  conveyed  to  him 
is  not  within  statute  of  frauds. — ^Byers  vs. 
Locke,  93  CaL  483.  496,  27  Am.  St.  Rep.  212, 
29   Pac.   Rep.   119. 

69.  Verbal  agreement  to  pay  for  land  pur- 
chased certain  sum  upon  receipt  of  deed  and 
further  sum  from  first  proceeds  of  sale  of 
lands,  is  not  agreement  for  conveyance  of 
land,  nor  within  statute  of  frauds. — Price  vs. 
Sturgis,   44  CaL   691,  696. 

70.  AN  AGREEMENT  AS  TO  MANNER 
AND  TIMES  IN  WHICH  MONET  SHOULD  BE 
PAID  which  is  secured  by  note  and  mortgage 
need  not  be  in  writing. — Savings  Bank  vs. 
Asbury,  117  CaL  96,  103,  48  Pac.  Rep.  1081. 

An  agreement,  effect  of  which  Is  to  create 
lien  by  way  of  mortgage  upon  land,  must  be 
in  writing. — Elkelman  vs.  Perdew,  140  CaL 
687,  689,  74  Pac.  Rep.  291. 

71.  AGREEMENT  TO  ADVANCE  MONET 
SECURED  BT  MORTGAGE  need  not  be  in 
writing. — Tapia  vs.  Demartini,  77  CaL  383,  386, 
11  Am.  St.  Rep.  288,  19  Pac.  Rep.  641. 

72.  Oral  agreement  between  owner  of  cer- 
tain real  estate  which  had  been  sold  under 
decree  of  foreclosure,  and  another,  that  such 
other  party  was  to  advance  sufficient  money 
to  redeem  property  from  foreclosure  sale,  and 
property  was  to  be  conveyed  to  him  as  se- 
curity therefor,  he  to  hold  property  and  sell 
it,  and  after  retaining  what  he  had  paid  out 
with  interest,  to  return  balance  to  first  party, 
is  not  within  statute  of  frauds. — Byers  vs. 
Locke,  98  CaL  493.  496,  27  Am.  St.  Rep.  212,  29 
Pac.  Rep.  119.  See  Price  vs.  Sturgis,  44  CaL 
691;  McCarthy  vs.  Pope,  62  Cal.  661.  Conn. 
Collins  vs.  TUlou,  26  Conn.  868,  68  Am.  Dec. 
898.      Ind.     Bayman    vs.    Mosha,    71    Ind.    696. 
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Me.  Goodspeed  vs.  Fuller,  46  Me.  141,  71  Am. 
Deo.  672.  Maa««  Trowbridge  vs.  Wether  bee, 
93  Mass.  (11  Allen)  361.  N.  Y.  Hess  vs.  Fox, 
10  Wend.  436.  Vt.  Hodgres  vs.  Green,  28  Vt. 
868. 

78.  AGRKBMENTS  AS  TO  BOUNDARY 
LINESS. — ^Agreements  between  coterminous  pro- 
prietors of  land,  establishing  boundary  line 
between  their  respective  tracts  of  land,  are 
not  subject  to  objection  that  they  are  within 
statute  of  frauds,  as  they  are  not  construed 
as  extending  to  title. — White  vs.  'Spreckels.  75 
Cal.   610.   616,  17  Pac.  Rep.  716. 

74.  Where  owners  of  contiguous  lots,  by 
parol  agreement,  mutually  establish  dividing 
line,  and  thereafter  use  and  occupy  their  re- 
spective tracts  according  to  it,  for  any  period 
of  time,  such  an  agreement  Is  not  within 
statute  of  frauds. — Cavanaugh  vs.  Jackson,  91 
Cal.  680,  683,  27  Pac.  Rep.  981.  See  White  vs. 
Spreckels,  76  Cal.  610,  17  Pac.  Rep.  716;  Helm 
vs.  Wilson.  76  Cal.  476.  486,  18  Pac.  Rep.  604. 
Mo.  Blair  vs.  Smith,  16  Mo.  273.  N.  H.  Orr 
VB,  Hadley,  36  N.  H.  676.  N.  Y.  Laverty  vs. 
Moore,  32  Barb.  347.  Tex.  Houston  vs.  Sneed, 
16   Tex.    307. 

76.  Where  parties  are  aware  of  true  bound- 
ary line  dividing  their  land  verbal  agreement 
between  them  to  disregard  boundary  line  and 
to  establish  another  boundary  line  in  place 
thereof.  Is  not  establishment  of  boundary  line 
by  parol,  but  is  attempt  to  convey  land  by 
parol,  which,  under  statute  of  frauds,  cannot 
be  done. — Nathan  vs.  Dierssen,  134  Cal.  282, 
284,  66  Pac.  Rep.  486.  Dlstlnvnlshlngt  Sneed 
VB.  Osborn,  26  Cal.  619,  630;  Moyle  vs.  Con- 
nolly, 50  Cal.  296;  Cavanaugh  vs.  Jackson.  91 
Cal.  680,  27  Pac.  Rep.  931;  TufTree  vs.  Polhe- 
mus.  108  Cal.  670,  41  Pac.  Rep.  806. 

76.  NOT  EVERY  AGREEMENT  RELATING 
ro  SALE  OF  LAND  is  within  statute  of  frauds, 
but  only  such  agreements  as  are  intended  to 
create  interest  in  land. — Byers  vs.  Locke,  98 
Cal.  493,  496,  27  Am.  St  Rep.  212,  29  Pac.  Rep. 
119. 

77.  ORAL  AGREEMENT  BY  ONE  OF  TTITO 
COTENANTS  THAT  HIS  COTENANT'S  SHARE 
of  land  covered  by  mortgage  should  be  re- 
lieved of  mortgage  and  that  his  own  share 
should  bear  whole  burden  is  invalid. — Porter 
vs.  Muller,  66  Cal.  612,  616,  4  Pac.  Rep.  631. 

78.  PAROL  PROMISE  TO  PAY  FOR  THE 
IMPROVEMENTS  made  upon  land  is  not  with- 
in the  statute  of  frauds. — Godeffroy  vs.  Cald- 
well, 2  Cal.  489,  493,  66  Am.  Dec.  360. 

79.  PAROL  CONTRACT  OF  PARTNERSHIP 
TO  DEAL  IN  REAL  ESTATE  is  not  under 
statute  of  frauds. — Gray  vs.  Palmer,  9  Cal.  616, 
639  (holding  the  contrary  overruled);  Coward 
vs.  Clanton,  79  Cal.  23»  26,  21  Pac.  Rep.  339; 
Bates  vs.  Babcock,  96  Cal.  479,  486,  29  Am. 
St.  Rep.  183,  80  Pac.  Rep.  606,  16  L.  R.  A.  745. 
See  Byers  vs.  Locke,  98  Cal.  493,  27  Am.  St. 
Rep.  212,  29  Pac.  Rep.  119.  Conn.  Bunnel  vs. 
Tainter,  4  Conn.  668.  lo'wa.  York  vs.  Clemens, 
41  Iowa  95.  Ind.  Holmes  vs.  McCray,  61  Ind.  358, 
19  Am.  Rep.  736.  Mass.  Trowbridge  vs.  Weth- 
erbee,  93  Mass.  (11  Allen)  861.  Mian.  Sher- 
wood vs.  St  Paul  &  Chicago  Ry.  Co.,  21  Minn. 
127;  Snyder  vs.  Wolford,  83  Minn.  176,  63  Am. 
St   Rep.  68,   22  N.  W.  Rep.   264.     Mo.    Hunter 


vs.  Whitehead,  42  Mo.  624.  N.  Y.  Chester  vs. 
Dickerson,  64  N.  Y.  1,  13  Am.  Rep.  650;  Bab- 
cock vs.  Read,  99  N.  Y.  609,  1  N.  E.  Rep.  141. 
Pa.  Benjamin  vs.  Zell,  100  Pa.  St  33.  Vt. 
Bruce  vs.  Hastings,  41  Vt  380,  98  Am.  Dec 
692.  Ens.  Dale  vs.  Hamilton,  6  Hare  369,  26 
Eng.   Ch.    368. 

80.  VERBAL  AGREEMENT  TO  OCCUPY' 
AND  RELOCATE  MINE  for  Joint  use  and  ben- 
efit of  parties  to  agreement  is  not  within 
statute  of  frauds. — Moritz  vs.  Lavelle.  77  CaL 
10,  11,  11  Am.  St.  Rep.  229,  18  Pac.  Rep.  803. 

81.  VERBAL  CONTRACT  BETWEEN  TWO 
PARTIES  THAT  THEY  SHOULD  EACH  FUR- 
NISH HALF  of  purchase  price  and  purchase 
therewith  piece  of  real  property  is  void  under 
statute  of  frauds. — Taylor  vs.  Kelly,  108  C&L 
178,  182,  87  Pac.  Rep.  216. 

VIL     LEASES   AND   AGREEMENTS   CON- 
CERNINO  LAND. 

82.  ORAL  LEASE  TO  BE  PERFORMED 
ViriTHIN  ONE  YEAR  from  the  making  there- 
of is  valid;  otherwise  it  is  void. — ^Wlckson  vs. 
Monarch  Cycle  Mfg.  Co.,  128  Cal.  166.  169,  19 
Am.  St  Rep.  36,  60  Pac.  Rep.  764. 

83.  Snbdlvlslons  1  aad  6  of  section  are  to 
be  read  and  construed  together,  and  so  read 
parol  lease  is  valid  for  one  year,  but  must  be 
for  no  longer  than  one  year  from  time  it  is 
made. — Wickson  vs.  Monarch  Cycle  Mfg.  Co., 
128  Cal.  166,  169,  79  Am.  St  Rep.  86,  60  Pac 
Rep.   764. 

84.  Parol  lease  for  flvo  years  is  void.-^ 
Phelan  vs.  Anderson,  118  CaL  604,  505,  60  Pac 
Rep.    686. 

85.  Surreader  of  estate  of  lessee  ean  oalx 
be  by  consent  In  writing  of  the  parties,  or  by 
operation  of  law. — Adams  vs.  Weaver,  117  Cal. 
42,  47,  48  Pac.  Rep.  972;  See  Welcome  vs.  Hess. 
90  Cal.  607,  26  Am.  St  Rep.  146,  27  Pac.  Rep. 
869. 

80.  Verbal  lease  ''nntll  sach  time  as  plala- 
tiff  shonld  pay  him''  certain  sum  of  money, 
was  neither  agreement  that  by  its  terms  is 
not  to  be  performed  within  year  from  making 
thereof,  nor  was  it  agreement  for  leasing  for 
longer  period  than  one  year,  as  prohibited  by 
statute  of  frauds. — Raynor  vs.  Drew,  72  CaL 
307.   309,  13   Pac.   Rep.  866. 

87.  Verbal  aarreement  to  exeente  lease  of 
land  for  period  of  one  year  to  begin  some  time 
in  future,  is  void. — ^Wickson  vs.  Monarch  Cycle 
Mfg.  Co.,  128  CaL  166,  169,  79  Am.  St  Rep. 
86,  60  Pac.  Rep.  764;  Carter!  vs.  Roberts,  140 
Cal.  164,  166,  78  Pac  Rep.  818. 

88.  ORAL  AGREEMENT  MODIFYHfO  THB 
TERMS  OF  A  WRITTEN  LEASE  and  reducing 
the  rent  thereof  may  be  made,  providing  said 
oral  agreement  is  not  to  continue  for  longer 
term  than  one  year. — Corson  vs.  Benson,  86 
CaL  433,  488,  26  Pac  Rep.  7. 

VHL     CONTRACTS  FOR  SALE  OF  GROWING 

CROPS. 

8fl.  NOT  WITHIN  STATUTE. — Contraets  for 
sale  of  vrowlng  erop%  the  product  of  periodi- 
cal planting  and  cultivation,  do  not  come  with- 
in statute  of  frauds  relating  to  sale  of  interest 
in  real  estate,  and  need  not  be  In  writing. — 
Marshall  vs.  Ferguson,  28  CaL  66,  69;  Davis  vs. 
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McFarlane,  37  Cal.  634,  636,  99  Am.  Deo.  S40; 
ToUeeTich  vs.  Skinner,  77  Cal.  289.  S40,  19 
Fic  Rep.    424. 

M.  Contract  for  sale  of  growlnsr  periodical 
crops,  where  by  Its  terms  purchaser  is  to  have 
poK«ssion  of  land  for  purpose  of  raisins  crop 
lad  harvesting  it  when  matured,  is  not  within 
ftitnte  of  frauds. — Davis  vs.  McFarlane,  17 
GiL  €34.  636,  99  Am.  Dec  340. 

•L    Gro^rlns     crop     unaffected     by     section 

Thlle  srrowinff  and  until  ready  for  harvest, 
by  the  section  of  statute  of  frauds  in  relation 
to  ale  of  goods  and  chattels  in  possession 
ud  under  control  of  vendor,  as  grrowing  crop, 
imtil  ready  for  harvest,  cannot  by  itself  be- 
come object  of  delivery,  and  can  only  be  de- 
lirered  into  possession  of  vendee  by  deliveringr 
to  him  possession  of  the  land  of  which  it  is 
part— Davis  vs.  McFarlane,  37  Cal.  634,  686, 
C37,  99  Am.  Dec.  340. 

tt  Growing  crops  are  cluittele  and  will 
pess  by  verbal  sale,  but  they  are  not  suscep- 
tible of  manual  delivery  until  harvested,  and 
until  then  are  not  in  possession  or  under  con- 
trol of  vendor,  within  meaning  of  statute  of 
frauds. — Davis  vs.  McFarlane,  87  CaL  634,  636, 
438.  99  Am.   Dec.  840. 

98.  VERBAIi  SALB  OF  GROWING  CROPS 
PASSES  TITLES  without  delivery  of  possession. 
—O'Brien  vs.  Ballou,  116  CaL  818,  821,  48  Pac 
Rep.  180. 

DC    AUTHORITY  OP  AGENT  TO   BXECUTB 
DEEDS,    LEASEa    AND    CONTRACTa 

M.  DEED  BT  ATTORNEY  IN  FACT  IS 
TOID  UNLESS  HIS  AUTHORITY  to  make  it 
is  in  writing. — ^Vldeau  vs.  Griffin,  21  Cal.  889, 
390,  892. 

80.  Exception  to  rule  reqiilrliftv  ^rrlttea  av- 
tlMrlty  to  execute  a  deed  must  be  conferred 
by  writing:,  is  where  execution  by  attorney  is 
in  presence  of  principal,  and  it  is  sufficient 
that  attorney  was  directed  to  sign  name  of 
principal  and  affix  his  seal. — ^Videau  vs.  Qrlffln, 
21  CaL  389,  390,   392. 

96.  LEASE  FOR  TWO  YEARS  EXECUTED 
BY  AGENT  WHO  HAD  NO  WRITTEN  AU- 
THORITY, is  within  statute  of  frauds,  and 
invalid.— Folsom  vs.   Perrin,   2  CaL   603,   604. 

97.  POWER  TO  AGENT  TO  EXECUTE 
PAROL  CONTRACT  may  be  verbaL— Ruten- 
berff  vs.  Main,  47  CaL  213,  219. 

X     TRUSTS   NOT   AFFECTED   BY    STATUTE 

OF  FRAUDa 

88.  PAROL  TRUST  MAY  ATTACH  TO 
MORTGAGE  that  mortgagee  shall  hold  it  in 
trust  for  his  own  benefit  and  in  part  for  ben- 
efit of  another. — Tapia  vs.  Demartini,  77  CaL 
383,  388.  11  Am.  St.  Rep.  288,  19  Pac.  Rep. 
641.  See  Hubbell  vs.  Blakeslee,  71  N.  Y.  63, 
69;  Hall  vs.  Crouse,  18  Hun  (N.  Y.)  657;  Wood 
vs.  Weimar,  104  U.  S,  786,  bk.  26  L.  ed.  779. 

W.  RESULTING  TRUSTS  NOT  WITHIN 
STATUTE. — ^Verbal  contract  which  creates  a 
resulting  trust  Is  not  within  the  statute  of 
frauds. — San  ford  vs.  Jones,  85  Cal.  481,  487; 
Walton  vs.  Karnes,  67  Cal.  265,  256,  7  Pac.  Rep. 
676.  See  Bayles  vs.  Baxter,  22  Cal.  673;  Mil- 
lard vs.  Hathaway,  27  Cal.  119;  Settembre  vs. 


Putnam,  30  CaL  490;  Runnells  vs.  Jackson,  1 
How.  (Miss.)  858;  Brown  vs.  Doe,  7  How. 
<Miss.)   181. 

100.  Verbal  eontract  by  whieh  one  party 
aarreed  to  advance  money  to  another  party  to 
purchase  certain  land,  title  of  land  to  be  taken 
In  name  of  first  party  and  to  be  assigned  by 
him  to  second  party  upon  being  repaid  his  ad- 
vancement, creates  resulting  trust  in  favor  of 
first  party,  and  is  not  under  statute  of  frauds. 
— Walton  vs.  Karnes,  67  CaL  256,  266,  7  Pac. 
Rep.  676. 

-  101.  Where  one  pwrchases  land  with  fnnds 
of  another  under  verbal  agreement  to  sell  in 
trust  for  such  other,  resulting  trust  follows, 
and  statute  of  frauds  does  not  apply. — Hell- 
man  vs.  Messmer,  76  CaL  166,  169,  16  Pac.  Rep. 
766. 

109.  STATUTE  OF  FRAUDS  HAS  NO  AF- 
PLICATION  TO  CONSTRUCTIVE  TRUST  aris- 
ing from  conduct  of  person  and  confidential 
relation  in  which  he  stood. — De  Mallagh  vs.  De 
Mallagh,  77  CaL  126,  128,  19  Pac.  Rep.  256. 

108.  TRUSTS  IVHICH  ARISE  <<BY  OPERA- 
TION  OF  LATir*'  ARE  EXCEPTED  from  statute 
of  frauds. — ^Brison  vs.  Brlson,  75  CaL  525,  626, 
7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689. 

XL  AGREEMENTS  AUTHORIZINO  AND  EM- 
PLOYING AGENTS  TO  SELL  REAIi  ES- 
TATE OR  MAKE  LEASEa 

104.  CONSTRUCTION  OF  SECTION.  ~  Sec- 
tion was  only  designed  to  protect  owners  of 
real  estate  against  unfounded  claims  of  brok- 
ers, but  does  not  extend  to  agreements  between 
brokers  to  co-operate  in  making  sales  for 
share  of  commissions. — Gorham  vs.  Heiman, 
90  CaL  846,  358,  27  Pac.  Rep.  289. 

105.  CERTAIN  AGREEMENT  CONSTRUED. 

— Agrreement  between  broker  and  owner  that 
broker  should  use  his  knowledge  and  influence 
on  behalf  of,  and  render  his  services  to  owner, 
to  enable  him  to  sell  or  exchange  lands,  for 
which  broker  was  to  be  paid  by  owner  a  cer- 
tain sum,  If  sale  or  exchange  was  effected 
through  broker's  efTorts,  is  an  agreement  au- 
thorizing or  employing  agent  or  broker  to  sell 
real  estate  for  compensation  or  a  commission, 
under  fi  1624,  and  unless  in  writing  is  void. — 
Shanklln  vs.  Hall,  100  CaL  26,  29,  34  Pac.  Kep. 
636.  See  McCarthy  vs.  Loupe,  62  CaL  299; 
Myres  vs.  Surryhne,  67  Cal.  657,  8  Pac.  Hep.  523. 

106>     Asent  cnnnot  recover  his  commlaslona 

for  such  sale,  unless  such  agreement  Is  In  writ- 
ing.— McCarthy  vs.  Loupe,  62  CaL  299,  303; 
McPhall  vs.  Buell,  87  CaL  115,  25  Pac.  Rep.  266; 
Shanklln  vs.  Hall,  100  CaL  26,  34  Pac  Rep.  636; 
McGeary  vs.  Satchwell,  129  CaL  389,  390,  62 
Pac  Rep.  58;  Jamison  vs.  Hyde,  141  Cal.  109, 
113,  74  Pac.  Rep.  695.  See  Porter  vs.  Fisher 
(CaL  Nov.  8,  1S93),  34  Pac  Rep.  700,  701. 
See  par.  110  this  note. 

107.  Such  agreement  signed  by  one  as  ex- 
ecutor will  not  bind  him  personally. — Perkins 
vs.  Cooper  (CaL  July  8,  1890).  24  Pac.  Rep.  877. 

106.  Written  contraet  by  hoaband  for  ex- 
change of  his  wife's  sei)arate  property,  con- 
sisting of  real  estate,  his  authority  from  his 
wife  to  make  such  exchange  being  oral,  void. — 
Nason  vs.  Lingle,  148  CaL  303,  866,  77  Fac 
Rep.  71. 
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IM.  Astbrnrltr  •!  ■««■<  to  maka  lena  for 
toBS«r  9«Ho4l  tluui  9mm  tmdt  must  be  In  wrltlnir 
— Borderrtt  ti.  Dml  106  CaL  694,  600,  SO  Pao. 
Rep.  040.  8«o  also  Folsom  ti.  Perrln,  S  CaL 
OOt. 

110.  mrST  BB  SIGHBD  BT  PARTY  TO  BB 
CHARGBD. — ^Affent  cannot  recover  commls- 
■ions  for  senrleea  In  ezohansre  of  real  estate 
unless  there  is  contract  In  writlngr  emplosrinir 
him  to  make  such  ezchangre  subscribed  by 
party  to  be  chargred,  as  required  by  subdivision 
6  of  this  section. — ^Myres  va  Surryhne,  67  Cal. 
657,  669,  8  Pac.  Rep.  628;  Zeimer  vs.  Antlsell, 
76  Cal.  509,  611,  17  Pac.  Rep.  642.  See  McCarthy 
va  Loupe,  62  CaL  299;  Pacific  L.  &  T.  Co.  vs. 
Blochman,  11  Paa  Rep.  C  L.  J.  24;  SchuUer  vs. 
Farquarson,  6  West  C.  Rep.  688. 

See  par.  106  this  note. 

111.  Need  not  be  signed  by  both  parties.— 

Authority  to  real  estate  broker  to  sell  land 
and  aerreement  therein  to  pay  him  commission 
therefor,  need  not  be  sierned  by  both  parties  to 
take  it  out  of  statute,  if  it  is  sisned  by  party 
to  be  charsred. — ^Martin  vs.  Ede,  103  CaL  157. 
160,  87  Pac  Rep.   199. 

lis.  Need  not  express  that  It  Is  for  eom- 
peasatioBi  is  sufBcIent  if  it  expresses  fact  of 
employment,  without  statin?  that  It  is  for 
compensation. — Toomy  va  Dunphy,  86  CaL  639, 
642,  26  Pac.  Rep.  130. 

lis.  AN  ORAIi  AGRBBMBlfT  BXTBNDING 
PRIOR  WRITTEN  AGRBEMENT  authorizingT 
or  employinsr  aerent  or  broker  to  sell  land  Is 
void;  fact  broker  or  agrent  found  purchaser 
within  such  extended  time  to  whom  land  was 
sold  does  not  validate  it  by  making:  it  executed 
parol  agreement. — Piatt  va  Butcher,  112  CaL 
684,  636,  44  Pac.  Rep.  1060. 

114.  A  WRITTBN  HEMORANBUM  THAT 
AGENT  "can  arrangre  for  sale  of  my  ranch  In 
Nevada  as  per  within  memorandum/*  Is  suffi- 
cient writiner  to  show  employment  under  stat- 
ute of  frauds. — Toomy  vs.  Dunphy,  86  CaL  639, 
642,  26  Pac.  Rep.  130. 

XXL     CONTRACTS    FOR    SERVICES    OR    OF 

BMPLOTMBNT. 

118.  CONTRACT  BT  WHICH  ONE  PARTY 
AGREED  TO  GIVE  ANOTHER  certain  sum 
per  acre  for  all  lands  in  certain  county  which 
he  should  examine  and  advise  party  to  pur- 
chase, and  which  should  be  afterwards  pur- 
chased by  such  party,  is  not  one  required  to 
be  in  writing-,  and  f  1624  does  not  apply,  it 
being  contract  for  services. — Wilson  va  Mor- 
ton, 85  CaL  698,  24  Pac.  Rep.  784. 

110.  Contract  of  corporation  constltatlnv 
plaintiff  Its  exclusive  a  vent  for  sale  of  its 
lands  on  monthly  salary  and  certain  commis- 
sions, term  of  service  to  be  three  months, 
commencing  December  1,  1897,  and  to  con- 
tinue thereafter  until  terminated  by  sixty  days* 
notice  in  writing  by  either  party  to  other,  is 
for  personal  services  of  plaintiff,  does  not  give 
him  authority  to  make  conveyances,  and  is 
therefore  not  within  statute  of  frauds. — Pettl- 
bone  vs.  Lake  View  Town  Co.,  134  CaL  227, 
229,  66  Pac.  Rep.  218. 

117.  Verbal  contract  to  negotiate  sale  of 
certain  described  land  and  And  purchaser  for 
the    same,    it    being    stipulated    between    the 


parties  that  If  one  party  should  within  ten 
days  find  purchaser  for  such  land  at  certain 
price,  other  party  would  sell  and  convey  same 
for  that  price,  and  that  party  flndlnir  such 
purchaser  should  have  for  his  services  all  he 
could  obtain  over  and  above  said  price,  is  not 
contract  for  sale  of  land,  or  an  interest  in 
land*  within  meaning  of  statute  of  frauds;  It 
Is  a  mere  contract  of  employment.— Heyn  vs. 
Philips,  87  CaL  629,  681. 

118.  CONTRACT  TO  FURNISH  MATERIALS 
AND  FASHION  THEM  is  essentially  one  of 
labor,  and  is  not  within  statute  of  frauds  where 
seller  is  to  furnish  materials  and  fashion  them 
according  to  specifications  furnished  by  pur- 
chaser, or  according  to  some  model  selected, 
when  without  the  special  contract  entered  into 
by  the  parties  the  thing  furnished  would  never 
have  been  put  in  the  particular  shape  or  condi- 
tion in  which  it  was  furnished.  —  Flynn  vs. 
Dougherty,  91  CaL  669,  671,  27  Pac.  Rep.  1080, 
14  L.  R.  A.  230. 

119.  Contract  to  cnt  and  fnrnlsh  atone  for 
bnlldlns  according  to  plans  and  specifications 
of  architect,  is  not  within  statute  of  frauds.  If 
such  stone  when  cut  had  not  been  used  in 
construction  of  building,  and  would  not  have 
been  available  for  other  purposes  or  have  been 
salable  in  general  market. — Flynn  vs.  Dough- 
erty, 91  CaL  669,  670,  2  Pac.  Rep.  1080,  14  U  R. 
A.  230. 

XIIL     CONTRACTS     FOR     SALE     AND     PUR- 
CHASE OP  PERSONAL  PROPERTY. 

120.  AN  ORAL  CONTRACT  AUTHORIZING 
BROKER  TO  SELL  certain  real  and  personal 
property  for  commission  on  all  property  sold, 
in  which  value  of  real  property  was  estimated 
at  130,000  and  personal  property  at  |20,- 
000,  said  property  being  sold  by  broker  for 
lump  sum  of  150,000,  was  several  contract  and 
is  void  as  to  real  property,  but  is  valid  as  to 
personal  property.  —  Porter  vs.  Fisher  (Nov. 
8,  1893),  34  Pac.  Rep.  700,  701. 

lai.  ORAL  CONTRACT  FOR  SALE  OF 
FRUIT,  invalid  where  agreed  price  more  than 
1200,  but  no  money  was  paid,  and  there  was  no 
part  delivery  and  no  memorandum  in  writing. 
— Feeley  vs.  Boyd,  143  CaL  282.  285,  76  Pac. 
Rep.  1029. 

122.  Oral  contract  for  the  sale  of  quantity 
of  wool,  no  part  of  price  beinff  paid,  and  buyer 
not  having  accepted  or  received  any  part  of 
the  wool,  void  under  statute  of  frauds. — Jami- 
son vs.  Simon,  68  CaL  17,  8  Pac.  Rep.  502. 

128.  SUFFICIENCT  OF  MEMORANDUM. — 

Memorandum  "One  dollar  in  hand  paid  I  sell 
California  Canneries  Co.,  San  Jose,  150  tons  of 
choice  canning  peaches.  Varieties:  Foster's^ 
Mary's  Choice  and  Salways,  )20  per  ton  deliv- 
ered," signed  by  seller  across  face  of  mem- 
orandum, is  sufficient  under  statute  of  frauds. 
— California  Canneries  Co.  vs.  Scatena,  117  CaL 
447,  449,  49  Pac  Rep.  462. 

124.  VERBAL  CONTRACT  FOR  PURCHASB 
OF  MINING  STOCK  for  sum  of  |1,860  where 
no  part  of  stock  was  delivered  nor  any  portion 
of  purchase  money  paid,  nor  any  note  or  mem- 
orandum of  sale  made  or  signed,  is  void  under 
statute  of  frauds.— Mayer  va  Child,  47  CaL  148. 
144. 
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xrr.  ACCOUNTS  and  account  stated. 

us.  ACCOUNT  AS  WBLIi  AS  AN  ACCOUNT 
§TATED  MAT  RBST  IN  PAROL  and  neither  is 
withlD  statute  ot  frauds. — Converse  vs.  Scott» 
in  CaL  2S9,  244,  70  Pac  Rep.  18. 

1M.    AceoiiBts  Imek  of  oral  aeoomit  stated 

Becd  not  be  In  writlnsr;  if  oral  asrreement  as  to 
baUnce  due,  and  promise  to  pay  it,  are  undis- 
puted and  free  from  fraud,  parties  cannot  go 
behind  them  to  ascertain  whether  accountinsr 
wu  correct  or  not. — Converse  vs.  Scott,  187 
Cal.  289,  248,  70  Pac  Rep.  18.  See  Auzerais  vs. 
Xaiflee,  74  Cal.  00,  67,  16  Pac.  Rep.  871.  Ala. 
Warton  vs.  Kaine,  60  Ala.  408.  Mo.  Goodrich 
TIL  Goffln,  88  Me.  824,  22  AtL  Rep.  217.  Midi* 
WatklDS  vs.  Ford,  69  Mich.  867.  861,  87  N.  W. 
Rep.  800;  Burritt  vs.  Villenuve,  92  Mich.  282, 
SI  N.  W.  Rep.  614.  Vt.  Powers  vs.  New  Ens- 
land  Fire  Ins.  Co.,  68  Vt  890,  86  AtL  Rep.  881. 
Bmt*  Pinchon  vs.  Chilcott,  8  Car.  &  P.  286, 
14  Enff.  C  lb  288;  Knowles  vs.  Michel*  18  Bast 
249. 

127.  CONTRACT  OF  SBSTTLEMElfT  OF  ALL 
ACCOUNTS  previously  existinsr  between  par- 
ties, or  account  stated,  need  not  be  in  writing. 
-Converse  vs.  Scott,  187  Cal.  239,  248,  70  Pac. 
Rep.  13. 

128k  Items  of  aecomit  usually  result  of  exe- 
cuted contract  between  parties  and  executed 
contracts  are  usually  binding:,  whether  in  writ- 
ing or  not,  even  thouffh  orlerinally  required  to 
be  in  writlnsr;  when  executed  they  are  taken 
out  of  statute  of  frauds. — Converse  vs.  Scott, 
187  CaL  289.  244,  70  Pac.  Rep.  18. 

XV.     CONTRACTS  OF  GUARANTY. 

12a.  CONTRACT  OF  GUARANTY  NOT  IN 
WRITINO  is  void  under  this  section. — Harris 
▼8.  Prank,  81  Cal.  280,  288,  22  Pac.  Rep.  856. 

laS.  GUARANTY  WRITTEN  ON  BACK  OF 
CHARTER  PARTYy  eTuaranteeinfiT  fulfilment  on 
part  of  charterer,  at  time  charter  party  was 
made,  and  beingr  for  same  consideration  as 
charter  party,  becomes  part  of  instrument  re- 
ferred to  by  it,  and  although  not  ffood  under 
statute  of  frauds  if  standinsr  alone,  is  erood 
construed  in  connection  with  charter  party.— 
Hazeltlne  vs.  Larco,  7  Cal.  82,  84. 

181.  A  GUARABTTY  CONTBHPORANBOUS 
WITH  ANOTHER  CONTRACT  is  part  of  that 
contract,  and  if  other  contract  is  not  within 
•tatute  of  frauds,  g-uaranty  will  not  be  within 
Bnch  statute,  althouerh  if  standing:  alone  it 
might  be. — Jones  vs.  Post,  6  Cal.  102,  104. 

1S2.  PROMISES  OF  GUARANTOR  IS  NOT 
WTTHIlf  STATUTE  OF  FRAUDS  if  made  be- 
fore delivery  of  note. — Ford  vs.  Hendricks,  34 
Cal.  673,  675;  Howland  vs.  Aitch,  88  Cal.  188,  • 
135.  See  Rfsss  vs.  Waldo,  2  Cal.  486,  66  Am. 
Dec.  856.  Evoy  vs.  Tewksbury,  6  Cal.  286;  Jones 
▼a  Post,  6  Cal.  102;  Hazeltlne  vs.  Larco,  7  CaL 
32;  Otis  va  Hazeltlne,  27  Cal.  80. 

U8.  VERBAIi  CONTRACT  TO  INDEMNIFY 
AKOTHER  party  in  particular  mode,  asralnst 
any  loss  or  damaere  on  account  of  becoming: 
BQrety  for  her,  is  not  within  statute  of  frauds. 
— Sfagree  va  McManus,  70  CaL  663,  667,  12  Pac. 
Rep.  451. 

184.  Verbal  aflrreement  between  plaintiff  and 
defendant  that  plaintiff  should  purchase  six 
thousand  shares  of  stock  in  certain  company. 


and  pay  fifteen  hundred  dollars  therefor  to 
company,  and  in  event  the  stock  became 
worthless,  or  of  no  value,  defendant  would 
return  and  pay  plaintiff  said  sum,  is  not  con- 
tract of  guaranty,  but  an  orlgrlnal  contract,  and 
need  not  be  in  writlnsr. — Kilbride  vs.  Moss,  112 
CaL  432,  485,  64  Am.  St.  Rep.  861,  46  Pac  Rep. 
812. 

XVL  CONTRACTS  TO  ANSWER  FOR  THE 
DEBT,  DEFAULT,  OR  MISCARRIAGE  OF 
ANOTHER. 

1S5.  CONTRACT  TO  PAY  DEBT  OF  AN- 
OTHER MUST  BE  IN  WRITING  even  if  It  Is 
to  be  performed  in  one  year. — Gordon  vs.  Ross, 
2  CaL  156,  167. 

186.  Parol  a^rreemeiit  to  pay  debt  of  another 
Is  void. — ^Luce  va  Zelle,  68  CaL  64,  66. 

187*  Need  not  be  ta  ^rritlni^  when. — Code 
does  not  require  the  promise  of  one  to  pay  his 
own  debt  to  be  in  writlnsr,  and  if  person  by 
promlslnsT  to  pay  his  own  debt  thereby  encases 
to  pay  debt  of  another,  this  incidental  efTect 
does  not  render  promise  void  or  ineffectual. — 
Tevis  vs.  Savagre,  180  CaL  411,  416,  62  Pac.  Rep. 
611. 

138.  Need  not  express  eoaslderatton. — Codes 
do  not  now  require  that  contract  to  answer 
for  the  debt,  default,  or  mlscarrlasre  of  an- 
other should  express  consideration.  —  Rogers 
vs.  Schulenbursr,  111  CaL  281,  286,  43  Pac.  Rep. 
899. 

188.  Promiae  to  pay  order  or  draft  ntade 
by  another  must  be  in  writlnsr  and  sls:ned  by- 
party  who  promises  to  pay  such  draft  or  order. 
^-Wakefield  vs.  Greenhood,  29  CaL  697,  605. 

140.  "WHAT  CONTRACTS  ARE  -WITH  IN 
STATUTE. — Contract  between  two  parties,  by 
which  one  party,  in  consideration  that  other 
party  turns  over  to  him  his  property,  agrees 
to  pay  other  i)arty's  debts,  need  not  be  under 
seal,  and  if  written,  is  not  within  statute  of 
frauds. — Morsran  vs.  Overman  Silver  Mln.  Co., 
87  CaL  584,  687. 

141.  Oral  promise  party  ^woald  become  re- 
sponsible for  all  brick  furnished  his  building, 
and  whatever  contract  and  agreement  was 
made  he  would  see  it  carried  out,  or  would 
pay  for  them  "if  William  did  not,"  or  words 
of  similar  import,  is  special  promise  to  answer 
for  default  of  another,  and  Is  strictly  within 
provision  of  statute  of  frauds. — Clay  vs.  Wal- 
ton, 9  CaL  328,  333. 

143.  Oral  aarreement  to  pax  physician  for  his 
professional  services  rendered  and  to  be  ren- 
dered to  third  person,  physician  havings  been 
employed  by  such  third  person,  Is  promise  to 
pay  debt  of  another,  and  void  under  statute  of 
frauds. — Flournoy  va  Van  Campen,  71  Cal.  14, 
16,   12  Pac.   Rep.  267. 

143.  Where  A  contracted  with  B  to  con- 
struct extension  of  a  ditch,  and  C  had  at  the 
time  of  the  execution  of  the  contract  a  mort- 
srasre  on  the  ditch,  which  he  proceeded  to  fore- 
close, and  thereupon  A  refused  to  STo  on  and 
complete  the  work,  whereupon  C  promised  and 
aerreed  with  him  that  If  he  would  finish  the 
work  he  would  see  that  he  sot  his  pay  there- 
for, and  under  this  promise  A  completed  the 
work,  such  promise  and  airreement  by  C  was 
an  undertaklnsT  to  answer  for  the  debt,  default. 
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or  mlBcarrlaere  of  another,  and  within  the  stat- 
ute of  frauds,  and  it  was  essential  to  its  valid- 
ity that  It  or  some  note  or  memorandum  there- 
of be  In  writing  expressing  consideration  and 
slg-ned  by  party  to  be  charged. — Ellison  ▼■. 
Jackson  W.  Co.,  12  Cal.  642,  653. 

144.  One  employed  to  cut  wood  by  another, 
who  fails  to  pay  him  for  the  work,  and  third 
party  told  him  that  he  could  look  to  him  for 
the  payment,  such  promise  is  undertaking  to 
pay  debt  of  another,  and  is  within  statute  of 
frauds. — Diamond  Coal  Co.  vs.  Cook  (CaL  June 
23,  1900),  61  Pac.  Rep.  578,  679. 

145.  WHAT  CONTRACTS  ARB  NOT  inTH- 
IN  STATUTB. — Agreement  made  at  same  time 
with  lease,  Indorsed  in  writing  upon  lease, 
forming  consideration  for  execution  of  lease, 
is  not  promise  to  answer  for  debt  of  another, 
but  an  original  undertaking  which  statute  of 
frauds  was  not  Intended  to  embrace. — ^Evoy  vs. 
Tewksbury,  6  Cal.  286,  287. 

146.  Agreement  ^rritten  aad  attached  to 
lease  guaranteeing  to  pay  rent  stipulated  in 
tease  if  lessor  did  not  pay  it,  made  in  consider- 
ation of  execution  of  lease,  is  agreement  added 
to  and  running  with  lea^e,  and  being  executed 
at  same  time,  must  be  considered  as  part  of 
lease  Itself,  and  not  within  statute  of  frauds.— 
Evoy  vs.  Tewksbury,  6  Cal.  286,  286. 

147.  Agreement  by  parties  to  pnrehaae  prop- 
erty of  another  at  Judgrment  sale,  and  pay  off 
from  the  proceeds  thereof  debts  owing  by 
second  party,  and  also  amounts  advanced  by 
first  parties,  and  then  to  turn  balance  of  pro- 
ceeds over  to  second  party.  Is  not  within  stat- 
ute of  frauds  because  not  reduced  to  writing.— 
Sanfoss  vs.  Jones,  86  Cal.  481,  486. 

148.  Agreement  signed  on  baek  of  contract^ 

which  contract  provided  for  giving  of  note  to 
be  indorsed  by  maker  of  agreement,  which 
agreement  was  to  indorse  note  mentioned  in 
contract,  is  not  within  statute  of  frauds,  as  by 
such  act  indorser  makes  contract  his  own,  and 
consideration  named  in  contract  becomes  con- 
sideration for  agreement  Indorsed  thereon.— 
Otis  vs.  Hazeltine,  27  CaL  80,  84. 

149.  Agreement  by  execution  creditor  with 
sheriff  to  hold  sheriff  harmless  for  seizing 
certain  property  oh  execution.  Is  not  special 
promise  to  answer  for  debt,  default,  or  mis- 
carriage of  another,  within  meaning  of  stat- 
ute of  frauds. — Stark  vs.  Raney,  18  Cal.  622, 
C24. 

See  par.  169  this  note. 

160.  Oral  agreement  by  corporation  to  see 
vendor  of  fTnlt  paid,  in  consideration  of  sale 
thereof  to  third  party.  In  consequence  of  which 
sale  was  made,  and  the  fruit  was  sold  by  the 
third  party  to  the  corporation,  and  not  paid  for, 
is  not  promise  to  pay  debt  of  another,  but 
promise  to  pay  Its  own  debt  to  original  pur- 
chaser of  the  fruit  to  the  corporation,  substi- 
tuting In  his  place  the  corporation  Itself,  and 
not  void  under  statute  of  frauds. — Tevls  vs. 
Savage,  130  Cal.  411,  415,  62  Pac.  Rep.  611.  See 
McLaren  vs.  Hutchinson,  22  Cal.  187,  190.  83 
Am.  Dec.  69;  Malone  vs.  Crescent  City  M.  &  T. 
Co.,  77  Cal.  38,  43,  18  Pac.  Rep.  858;  Robinson 
vs.  Oilman,  43  N.  H.  485,  491;  Fullam  vs.  Adams, 
87  Vt.   891.   403. 

151«     Parol   agreement   to   pay  certain   debts 


in  consideration  of  such  person  convesring  piece 
of  property,  is  not  within  statute  of  frauds.— 
Sacramento  L.  Co.  vs.  Wagner,  67  CaL  293,  294, 
7  Pac.  Rep.  706. 

ISa.  ProTlalon  of  stntnte  of  fmnds  requiring 
promise  to  pay  debt  of  another  to  be  in  writing 
expressing  consideration,  has  no  reference  to 
promise  by  A  to  pay  money  he  owes  to  B 
to  C,  mere  direction  in  which  he  pays  it  not 
altering  character  of  contract  from  original 
obligation. — ^Barringer  vs.  Warden,  12  CaL  811, 
816. 


15S.  Prontlso  to  answer  for  obllgntion  of 
lothcv  is  deemed  original  obligation  of  prom- 
isor, and  need  not  be  in  writing,  where  prom- 
ise is  made  by  one  who  has  received  property 
of  another  upon  undertaking  to  apply  it  pur- 
suant to  such  promise. — Tevls  vs.  Savage,  130 
CaL  411,  416,  62  Pac.  Rep.  611. 
See  post  i  2794. 

ISM.     Sale  and  deTlvery  of  one-half  Interest 

In  saloon  and  fixtures,  consideration  being 
cash  and  agreement  on  part  of  purchasers  to 
pay  certain  debts  owing  by  vendor  and  other 
parties,  is  not  contract  to  answer  for  debt  or 
default  of  another,  but  contract  of  sale  ac- 
companied by  delivery  of  property  sold,  and 
was  not,  therefore,  within  statute. — ^Meyer  vs. 
Parsons,  129  CaL  663,  656,  62  Pac.  Rep.  216. 


158.  There  Is  no  difference  hetween  debtor 
promising'  to  pay  creditor  directly  so  much 
money  which  he  owes  him,  and  promising  his 
creditor  to  pay  third  person  same  sum  by 
agreement  between  the  three,  and  neither  la 
within  statute  of  frauds. — ^Barrlnger  vs.  War- 
den, 12  CaL  311,  816. 

164I.  IVhenever  leading  and  main  object  of 
promisor  is  not  to  become  surety  or  guarantor 
of  another,  but  to  subserve  some  purpose  or 
interest  of  his  own,  his  promise  is  not  within 
statute  of  frauds,  although  effect  of  promise 
may  be  to  pay  debt  of  another. — Clay  vs.  Wal- 
ton, 9  CaL  328,  834. 

157.     Where  defendants  being  Indebted  to  B 

for  purchase-money  of  certain  property,  and  B 
being  indebted  to  plaintiff,  the  two  mutually 
agree  that  defendant  shall  pay  these  debts  of 
B,  which  is  assented  to  by  B's  creditors,  cre- 
ates mutual  agreement  by  parties  interested, 
which  is  not  within  statute  of  frauds. — Mc- 
Laren vs.  Hutchinson,  22  CaL  187,  190,  83  Am. 
Dec.  59. 


15S.  "Where  one  party  sells  property  to 
other  party,  who  pays  him  so  much  down,  and 
agrees  to  pay  balance  at  future  time,  and  sec- 
ond party  sells  to  third  party,  who  agrees  to 
pay  to  first  party  amount  due  from  second 
party,  in  consideration  of  which  first  party 
releases  second  party  from  the  debt,  the  trans- 
action amounts  to  novation  and  is  not  mere 
promise  to  answer  for  debt,  default,  or  mis- 
carriage of  another,  nor  required  to  be  In 
writing  by  statute  of  frauds.  —  Welch  vm. 
Kenny,  49  CaL  49,  50. 

150.  W^here  persons  Interested  In  hnvlns 
ezecatlon  collected  verbally  promise  officer  to 
hold  him  harmless  for  levying  an  execution  on 
certain  property,  such  promise  to  Indemnify 
officer  is  not  within  statute  of  frauds,  as  It  wan 
made  upon  consideration  beneficial  to  them. — 
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Lereh  T8.  Gallup*  67  GaL  695,  698,  8  Paa  Bep. 
121 

See  par.  149  this  not«. 

Ii8k  'Written  contmet  to  refond  and  pay 
neh  anmn  as  certain  parties  may  pay  to  order 
or  certificate  of  another  party,  is  an  original 
ondertaklng,  and  not  promise  to  pay  debt  of 
anotlier»  and  is  not  under  statute  of  frauda— 
Gradwohl  vs.  Harris.  29  Cal.  150,  166. 

XVn.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  YEAR. 

161.  CONTRACT  BY  ITS  TERMS  NOT  TO 
BE  PERFORMED  WITHIN  YEAR,  is  vold  un- 
less in  writinsT,  but  If  it  may  by  Its  terms  be 
performed  within  year  it  is  valid,  even  thousrh 
it  may  not  be  performed  within  that  time.-^ 
McKeany  vs.  Black,  117  Cai.  587,  592,  49  Pac. 
Rep.  710. 

m,  Contraet  t«  pay  reasonable  valno  of 
•uuner  fallowinv,  which  fallow inff  misht  be 
and  waB  in  fact  done  within  year,  is  not  within 
statute  of  frauda — Bank  of  Orland  vs.  Finnell, 
1S3  CaL  475,  478.  65  Pac.  Rep.  976. 

16S.  Contract  'whicli  may  not  be  performed 
wltJUn  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period,  is  not  void,  but  only 
agreements  which  fairly  and  reasonably  inter- 
preted do  not  admit  of  valid  execution  within 
year  are  void. — Dougherty  vs.  Rosenberg,  62 
CaL  32,  36. 

IM,  Contract  between  parties  dissolving 
partnersblp  in  cattle  bnsinessy  that  one  should 
retain  cattle  containing  partnership  brand, 
other  cattle  containing  partnership  ear- mark, 
and  that  any  of  cattle  that  retained  old  ear- 
mark and  brand,  after  expiration  of  one  year, 
should  belong  to  one  of  parties,  was  not  in 
violation  of  statute  of  frauds,  as  all  that  was 
to  be  done  under  it  was  to  be  done  within  one 
Tear.— Hoare  va  Hindley,  49  Cal.  274,  277. 

165.  Oral  asreement  to  altogetber  forbear 
■sd  refrain  for  Indefinite  time  to  do  act.  is  not 
within  operation  of  statute  of  frauds. — ^Dough- 
erty va  Rosenberg,  62  Cal.  82,  86. 

Oral  promise  to  pay  money  where  nnniber 
•f  years  wonld  necessawlly  elapse  before  it 
could  be  paid,  is  within  statute  of  frauds.— ^ 
Swift  va  Swift,  46  Cal.  266,  268. 

lit.  Oral  asreement  between  attorneys  npon 
iisMintion  of  partnersblp,  that  one  of  them 
should  attend  to  winding  up  the  business  and 
pay  over  to  other  his  share  of  proceeds,  is 
noc  within  statute  of  frauds,  because  it  was 
not  expected  that  the  business  could  be  wound 
up  within  year. — Osment  vs.  McElrath,  68 
Cal.  466,  469,  58  Am.  Rep.  17,  9  Pac.  Rep.  731. 

167.  Oral  agreement  by  broker  to  purchase 
wmA  sell  stocks  for  account  of  another,  to  ad- 
Tance  money  for  such  purpose,  and  to  pay 
assessments  on  stocks  purchased,  made  in  ad- 
vance of  purchase,  it  being  no  part  of  terms 
of  agreement  that  it  was  not  to  be  per- 
formed within  one  year  from  making  thereof, 
is  not  within  statute  of  frauds. — Kutz  vs. 
Fleisher,  67  Cal.  93.  7  Pac  Rep.  195. 

168.  PROMISE  OF  MARRIAGE  comes  with- 
la  provision  of  statute  of  frauds  requiring  all 
tgreements  not  to  be  performed  within  one 
year  to  be  in  writing. — ^Ullman  va  Meyer,  10 
Fed.  Rep.  241,  243. 


1419.  A  TERBAI^  CONTRACT  IS  WITHIN 
STATUTE  OF  FRAUDS  WHEN  by  express 
agreement  of  parties  performance  of  contract 
is  not  to  be  completed  within  one  year. — Swift 
vs.  Swift,  46  Cal.  266.  268. 

Oral  agreement  between  mortgagee  and 
assignee  of  mortgage  that  mortgagee  should 
furnish  to  mortgager  certain  moneys  for 
purpose  of  taking  care  of  mortgaged  prop- 
erty, for  which  he  was  to  be  reimbursed  by 
assignee,  but  which  was  not  to  be  done,  within 
contemplation  of  parties,  within  a  year,  was 
invalid. — Eikelman  va  Perdew,  140  Cal.  687. 
689,  74  Pac.  Rep.  291. 

170.  Verbal  contract  within  statute  of 
frauds  when  it  is  evident  from  subject-matter 
of  contract  that  parties  had  in  contemplation 
longer  period  than  one  year  as  time  for  its  per- 
formance.— Swift  vs.   Swift,  46  Cal.   266,   268. 

171.  Verbal  contract  is  not  within  the  stat- 
ute of  frauds  when  time  of  performance  of 
contract  is  made  to  depend  upon  some  contin- 
gency which  may  or  may  not  happen  within 
one  year. — Swift  vs.  Swift,  46  Cal.  266,  268. 

172.  Verbal  agreement  by  which  plaintill 
was  to  cut  and  saw  logs  on  defendant's  lands, 
and  deliver  to  defendant's  saw-mill  sutlicient 
to  keep  defendant's  mill  running  to  its  full 
capacity  for  period  of  two  years  from  date  of 
contract,  is  within  statute  of  frauds,  and  void. 
•^Patten  vs.  Hicks,  43  Cal.  609,  511. 

173.  Verbal  agreement  that  contract  of  sale 
of  land  should  be  taken  in  name  of  plaintiff,  to 
be  held  by  him  as  security  for  repayment  by 
defendant  within  one  year  of  certain  amount 
advanced  by  plaintiff  to  defendant,  which  time 
of  repayment  was  afterwards  and  before  ex- 
piration of  the  year  extended  for  further 
period  of  six  months,  was  not  void  under  stat- 
ute of  frauds,  since  in  the  first  instance  it  was 
to  have  been  performed  within  one  year,  and 
its  extension  for  six  months  longer  took  place 
prior  to  expiration  of  that  year  first  agreed 
upon,  and  after  that  time  was  not  of  essence 
of  contract  between  the  parties. — Ward  vs. 
Matthews.  78  Cal.  13,  16,  14  x'ac.  Rep.  604. 

174.  Verbal  promise  to  pay  a  note  which  by 
its  terms  is  payable  on  or  before  three  years 

from  its  date,  when  made  at  or  shortly  after 
date  of  note,  to  pay  note  at  its  maturity,  is 
void  under  statute  of  frauds;  but  if  promise 
had  been  to  pay  note  according  to  its  terms, 
different  contract  would  have  resulted  and 
verbal  promise  would  have  been  good. — Mc- 
Keany vs.  Black,  117  Cal.  687,  692.  49  Pac.  Rep. 
710. 

XVIII.     EXECUTED   AGREEMENTS. 

175.  CONTRACT  SIGNED  BY  ONLY  ONE 
PARTY,  but  under  which  other  party  had  paid 
certain  instalments  due,  held  to  be  executed 
and  binding  upon  parties. — Reedy  vs.  Smith,  42 
Cal.  245,  250. 

17e.  EXECUTED  PAROL  AGREEMENT  IS 
NOT  MADE  OUT  BY  TESTIMONY  of  one  that 
he  made  and  delivered  certain  raisins  to  a  firm 
on  their  oral  promise,  to  pay  3^  cents  per 
pound  for  five  carloads  of  them,  there  being  no 
evidence  that  firm  ever  paid  anything  on  pur- 
chase.— Mackenzie  vs.  Hodgkin,  126  Cal.  691, 
598,  77  Am.  St.  Rep.  209.  59  Pac.  Rep.  36. 
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177.  ORAI.  AGRESMBNT  BT  MORTGAGER 
•OF  ULNDS  TO  SURRBNDBR   POSSESSION   tO 

mortffagree,  which  haa  been  executed*  cannot 
be  attacked  by  subsequent  vendee  of  mortffav- 
er  as  being  under  statute  of  frauds. — Bullion 
A  Bxch.  Bank  vs.  Otto,  59  Fed.  Rep.  266,  257. 

178.  PAROL  AGREESaiBNT  FOR  BXCHANGSS 
OF  RE  All  PROPERTY  having:  been  fully  exe- 
cuted by  transfer  of  property,  is  not  open  to 
objection  that  it  is  under  'statute  of  frauds.— 
Ryan  vs.  Tomllnson,  39  CaL  689,  644. 

17».  PAROL  LICENSE  -WHICH  HAS  BEEN 
EXECUTED^  and  Investments  have  been  made 
upon  faith  of  it»  may  be  irrevocable. — Smith 
vs.  Green,  109  CaL  228,  284,  41  Pac.  Rep.  1022. 

180.  Parol  agreement  for  conveyance  of  in- 
terest in  irrigation  ditch,  if  executed,  is  good 
and  will  be  enforced. — ^Blankenship  vs.  Whaley* 
124  Cal.  800,  304,  67  Pac  Rep.  79.  See  Flick- 
Inger  vs.  Shaw,  87  Cal.  126,  22  Am.  St.  Rep. 
234,  25  Pac.  Rep.  268,  11  L.  R.  A.  184;  Hayes  va. 
Fine,  91  CaL  891,  27  Pac  Rep.  772. 

181.  STATUTE  OF  FRAUDS  HAS  NO  AP- 
PLICATION   TO   EXECUTED    AGREEMENT.— 

Bates  vs.  Babcock,  96  CaL  479,  488,  29  Am.  St 
Rep.  188,  80  Pac.  Rep.  605,  16  L.  R.  A.  746. 

182.  VERBAL  AGREEMENT  MADE  BT 
OWNER  OF  REAL  PROPERTY  TO  SELL  same 
for  certain  sum  to  certain  person,  which  per- 
son orally  transferred  his  interest  in  agree- 
ment to  third  party,  who  received  In  pursuance 
thereof  a  deed  of  the  premises  from  owner, 
is  taken  out  of  statute  of  frauds  by  perform- 
ance.— ^McCarthy  vs.  Pope,  52  CaL  561,  565. 

188.  Where  agreement  wbleh  was  considera- 
tion of  another  agreement,  and  performance 
thereunder  was  in  fact  performed,  it  becomes 
immaterial  whether  or  not  it  should  have  been 
in  writing. — Bank  of  Orland  vs.  Finnell,  188 
Cal.  475,  478,  65  Pac  Rep.  976. 

XIX.     PART   PERFORMANCE  —  EFFECT   OF. 

184.  BEFORE  1880  VERBAL  TRANSFER 
WAS  HELD  TO  BE  GOOD  when  accompanied 
with  change  of  possession. — Qarthe  vs.  Hart, 
73  CaL  541,  544,  15  Pac.  Rep.  93.  See  Table  Mt. 
T.  Co.  vs.  Stranahan,  20  CaL  198,  208;  King  vs. 
Randlett,  88  CaL  818,  321. 

185.  PART  PERFORMANCE  ONLY  in  some 
cases  will  take  case  out  of  statute  of  frauds.— 
Godefltroy  vs.  Caldwell,  2  CaL  489,  498,  56  Am. 
Dec  360. 

180.  Part  performance  of  verbal  agreement 
by  one  of  two  Joint  debtors  is  not  execution 
by  both. — Simmons  vs.  Hamilton,  56  CaL  498, 
494. 


187.  Part  performanee  cannot  be  had  to  take 
case  ont  of  operation  of  statute  which  does 
not  place  party  in  situation  which  is  fraud 
upon  him  unless  contract  be  executed.^Argu- 
Bllo  vs.  Edinger,  10  CaL  150,  159;  Weber  va. 
MPTshall.  19  CaL  449,  460. 

188.  Part  perfonnnnce  by  oral  contract  to 
«xchnnge  lands  cannot  be  claimed  by  one  of 
contracting  parties,  who  left  his  deed  in  hands 
of  third  party  to  be  delivered  upon  receipt  of 
deed  from  other  party  of  land  to  be  exchanged 
therefor,  which  latter  deed  was  not  executed. 
— Swain  vs.  Burnette,  89  CaL  584,  570,  26  Pac 
Rep.   1093. 


ISO.  PAROL  GIFT  OF  LAND— Wbat  la  part 
perf ormano#« — ^Parol  promiaa  by  one  to  another 
who  antars  upon  first  party's  land,  that  ha  will 
make  him  a  deed*  will  not  bo  taken  out  of 
statute  of  frauds,  unless  party  entering  into 
possession  of  property  had  made  expenditurea 
thereon  upon  faith  of  the  promise, 'and  such 
expenditures  and  improvements  must  be  in 
nature  of  lasting  benefits  tending  to  enhance 
its  value  over  and  above  value  of  use  of  prop- 
erty.—Burris  va  Landers,  114  CaL  810,  815,  46 
Pac.  Rep.  162. 

100.  IVhere  parol  gift  of  real  estate  wan 
made  In  prssentl,  and  donee  entered  under 
gift  and  made  permanent  and  valuable  im- 
provements upon  realty,  and  circumstances  are 
such  that  it  would  be  unjust  to  donee  if  he 
would  thereafter  be  deprived  of  the  property 
by  reason  of  imperfections  in  gift,  equity  will 
treat  acts  of  donor  together  with  acts  of  done^ 
as  being  such  performance  of  gift  as  will  re- 
lievo contract  from  operation  of  statute  of 
frauda — ^Burris  va  Landers,  114  CaL  810,  014, 

46  Pao.  Rep.  162. 

101.  PAROL  AGREEMENT  TO  EXECUTB 
AND  DELIVER  WRITTEN  LEASE  for  certain 
lands  for  term  of  two  years,  is  taken  out  of 
statute  of  frauds  by  entry  of  lessee  upon  and 
cultivating  the  land  and  otherwise  performing 
his  share  of  agreement. — ^McCarger  va  Rood* 

47  CaL  138,  142. 

102.  PAROL  CONTRACT  OF  PARTNER- 
SHIP which  was  not  by  its  terms  to  be  per- 
formed within  one  year  from  its  date,  when 
partly  performed,  is  not  within  statute  of 
frauds.— Pico  va  Cuyas,  47  Cal.  174,  179. 

103.  Contract  for  sale  of  goods  need  not  ^ 
In  writing  if  buyer  accepts  and  receives  goods. 
— ^McMenomy  va  Talbot,  84  CaL  279,  280,  23 
Pac  Rep.  1099. 

184.  In  order  to  tako  an  oval  eontmct 
for  sale  of  goods  out  of  statute  of  frauds  ac- 
ceptance and  receipt  are  both  necessary  to 
show  complete  consent  of  vendea  to  acceptance 
of  contract,  and  acceptance  must  be  clear 
and  unequivocal. — ^Dauphiny  &  Co.  va  Red  Poll 
a  Co.,  123  CaL  548,  549.  56  Pac.  Rep.  451. 

195.  To  take  verbal  contract  for  the  sale 
of  personal  property  out  of  statute  of  frauds 
there  must  be  not  only  delivery  of  goods  by 
vendor  but  receipt  and  acceptance  by  vendee, 
and  this  acceptance  must  be  voluntary  and  un- 
conditional, if  receipt  of  goods  without  ac- 
ceptance is  not  sufficient.  Some  act  or  con- 
duct on  part  of  vendee,  or  his  authorised  agent, 
manifesting  an  intention  to  accept  gooda  aa 
performance  of  contract  and  to  appropriate 
them,  is  required  to  supply  place  of  written 
contract. — Jamison  va  Simon,  68  Ccd.  17,  8  Pac. 
Rep.  502. 

100.  Where  personal  property  la  aold  br  A 
to  Bf  without  delivery,  and  B  sells  the  prop- 
erty to  third  person  and  receives  his  pay  for  it. 
such  sale  will  operate  aa  delivery  from  A  to 
B,  and  take  case  out  of  statute  of  frauds.— 
Marshall  va  Ferguson,  23  CaL  65,  69. 

107.  ORAL  CONTRACT  BETWEEN  T^I^O 
PARTIES  BT  "WHICH  ONE  IS  TO  ERBStTF 
HOUSE  on  lot  owned  by  other,  is  to  pay  half 
of  taxes  on  lot  and  half  water  rata,  and   to 
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tikt  ear*  of  otbor  x»arty  when  h«  to  slok»  in 
«aasld«raUoii  of  whioh  ho  to  to  oooupj  lioiioo 
frM  of  ront  dorlnir  Ufo  of  owner  of  lot,  to 
not  lion  on  property,  but  sale  of  life  estate 
tberein,  and  part  performance  would  not  take 
It  ont  of  statute  of  frauds. — ^Mannlns  vs. 
Franklin.  81  CaL  205,  208,  22  Pao.  Rep.  660. 

Its.  Wliat  to  part  perfoniuuiee< — Oral  con- 
tract tbat  one  party  should  deed  to  another 
party  house  and  lot  In  consideration  of  other 
party's  taking  care  of  first  party,  followed  by 
parformance  by  second  party  in  full  by  render- 
ing services  ag:reed  to,  and  by  part  perform- 
ance of  first  party  by  placing*  second  party 
in  possession  and  giving  full  control  of  prop- 
«rty,  will  take  case  out  of  statute  of  frauds 
and  render  contract  capable  of  being  enforced. 
-HIU  vs.  Den,  121  CaL  42,  44,  68  Pac.  Rep.  642. 

lit.  IJI^HILB  ORAL  CONTRACT  FOR  SAXB 
or  RBAL.  PROPISRTYy  or  of  interest  therein, 
is  Invalid  under  statute  of  frauds,  such  con- 
tract may  nevertheless  be  executed  by  parties 
to  it;  if  there  has  been  part  performance  there- 
of it  may  be  enforced. — HIU  vs.  Den,  121  CaL 
42,  44.  68  Pac.  Rep.  642. 

200.  Wkat  to  part  performance. — If  upon 
Caith  of  oral  contract  for  purchase  of  land 
parchajser  should  proceed  to  make  valuable  im- 
provements most  palpable  fraud  would  be  per- 
petrated if  vendor  would  be  permitted  to  with- 
draw from  its  execution. — Arguello  vs.  Edin- 
ger,  10  Gal.  160,  159.  See  Lowry  vs.  Tew,  8 
Barb.  Ch.  (N.  Y.)  407,  413;  Parkhurst  vs.  Van 
CorUandt,  1  John.  Ch.  (N.  Y.)  273,  284;  Clinan 
VI.  Cooke,  1  Soh.  &  Ii.  22,  41,  0  Rev.  Rep.  3. 

201.  When  there  has  been  such  part  per- 
formance by  purchaser  under  verbal  agree- 
Dsnt  for  sale  of  real  estate  as  to  put  him 
into  situation  which  would  be  fraud  upon  him 
unless  verbal  agreement  should  be  enforced, 
sach  agreement  may  be  enforced. — Tohler  vs. 
Folsom,  1  CaL  207,  212. 

80S.  TaklBg;  poseemloB  of  real  estate  Is  held 
such  act  of  part  performance  as  will  take  case 
out  of  statute  of  frauds. — ^Arguello  vs.  £d- 
inger,  10  CaL  160,  169. 

208.  TakUiff  possession  and  making  im- 
prevements* — Verbal  contract  for  sale  of  land 
is  taken  out  of  operation  of  statute  of  frauds, 
and  may  be  specifically  enforced,  when  there 
has  been  part  performance  of  contract,  and 
taking  actual  possession  of  land  by  vendee 
with  conseiit  of  vendor  to  sufilcient  act  of  part 
performance,  as  Is  also  making  of  valuable  im- 
provements upon  land  on  faith  of  contract. — 
Calanchini  vs.  Branstetter,  84  CaL  249,  268,  24 
Pac.  Rep.  149.  See  Arguello  vs.  Edlnger,  10 
CaL  160. 

204.  Vendee  taking  possession  of  land  by 
her  agent  with  consent  of  vendor,  and  mak- 
ing valuable  improvements  thereon,  on  faith 
of  oral  contract  for  sale  thereof,  is  sufficient 
part  performance  of  contract  to  take  it  out 
of  operation  of  statute  of  frauds. — ^Moulton  vs. 
Harris.  94  CaL  420,  421,  29  Pac  Rep.  706.  See 
Calanchini  vs.  Branstetter,  84  Cal.  249,  253,  24 
Plbo.  Rep.  149. 

206.    Taking      possession      and      payment*^ 

Verbal  contract  of  sale  accompanied  by  pay- 
ment of  purchase   price  and   entry   into   pos- 


session of  land  sold,  eonstltutofl  raoh  part  per- 
formance as  will  take  oontraet  out  Of  statute 
of  frauds. — ^Klng  va  Meyer,  86  CaL  040,  648; 
Hoffman  va  Fett,  89  CaL  109,  112. 


20e.  Poaacsslony  delivery  of  titto  deeds,  Im- 
provenient%  and  payment* — ^Verbal  contract  for 
sale  of  land,  followed  up  by  delivery  of  title 
deeds  of  land  and  actual  possession  taken  by 
purchaser,  improvements  made  therein  by  him, 
and  by  his  depositing  in  court  full  amount 
of  purchase  money,  will  entitle  him  to  specific 
performance  of  contract. — Tohler  va  Folsom, 
1  CaL  207,  211. 

207.  Possession,  In&provenkents,  and  partial 
payment. — Possession  of  lot  of  land  under 
parol  contract  for  sale  thereof,  expenditure  of 
money  in  Improvements  thereof,  and  partial 
payment  of  price  stipulated  to  be  paid  for  it, 
constitute  part  performance  of  contract, 
which  takes  It  out  of  statute  of  frauds. — Day 
vs.  Cohn.  66  CaL  608.  609,  4  Pac.  Rep.  611. 

208.  Verbal  ngreement  to  convey  real 
property  on  eonslderation  of  marriage  Is  with- 
in statute  of  frauds,  and  fact  that  parties 
were  afterwards  married  in  consummation  of 
agreement  is  not  such  part  performance  as 
will  take  case  out  of  statute.— Peek  vs.  Peek, 
77  CaL  106,  108,  11  Am.  St.  Rep.  244,  19  Pac. 
Rep.  227,  1  L.  R.  A.  186. 

a09.  Most  be  certain,  Jnat,  and  fair. — Parol 
agreement  for  sale  of  land  under  which  land 
is  claimed  by  reason  of  part  performance  must 
appear  to  be  certain  in  its  terms  and  Just  and 
fair  in  all  of  its  parta — ^Blum  vs.  Robertson, 
24  CaL  127,  142.  See  Phillips  vs.  Thompson, 
1  John.  Ch.  (N.  T.)  131;  Parkhurst  vs.  Van 
Cortlandt,  14  John.  (N.  Y.)  16,  7  Am.  Dec.  427; 
German  vs.  Machin,  6  Paige  Ch.  288;  Colson 
vs.  Thompson,  16  U.  a  (2  Wheat)  386,  bk.  4 
Jm  ed.  253. 

aiO.     Contract     mnst     be     clearly     proved. — 

Party  who  claims  right  to  conveyance  of  land 
under  parol  contract  on  ground  of  part  per- 
formance, must  make  out  by  clear  and  satis- 
factory proof  existence  of  contract  as  alleged 
by  him;  and  It  is  not  enough  that  acts  of 
part  performance  proved  are  evidence  of  some 
agreement,  but  they  must  be  unequivocal  and 
satisfactory  evidence  of  particular  agreement 
claimed. — Blum  vs.  Robertson,  24  Cal.  127,  142. 

211.  Improvement*  mnat  be  Induced  by  con- 
tract.— Where  parol  agreement  for  sale  of  land 
rests  as  valid  and  enforceable  contract  upon 
oral  proof  and  possession  and  improvements 
made  by  purchaser,  it  should  very  clearly 
appear  that  improvements  were  made  in  ref- 
erence to  or  induced  by  contract. — ^Weber  vs. 
MarshaU,  19  Cal.  447,  449,  460. 

XX.     REQUISITES  OF  MEMORANDA. 

As  to  sales  of  real  estate,  see  ante  III  this 
note. 

As  to  sale  of  peraonal  property,  see  ante 
XIII  this  note. 

212.  AUCTIONEERS'  MEMORANDA  ARE 
SUBSTITUTES  FOR  CONTRACTS  REDUCED 
TO  WRITING  and  signed  by  parties;  auctioneer 
is  agent  of  each  party  at  time  of  sale,  and 
not  afterwards. — Graig  vs.  Godfrey,  1  CaL  415. 
416,  54  Am.  Dec.  299. 
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218*  Muit  be  ina4e  at  time  of  M&Ie« — In  or- 
der to  constitute  valid  contract,  and  if  made 
on  evening  of  day  of  sale  not  sufficient.— 
Oraiff  V8.  Godfrey,  1  CaL  416,  416,  64  Am.  Dea 
299. 

214.  CONSIDERATION^— Statute  of  frauds 
is  always  satisfied  where  consideration  of  con- 
tract is  expressed  in  writing:,  although  such 
consideration  may  be  purely  fictitious.— 
Happe  vs.  Stout,  2  Cal.  460,  462. 

218>  Muit  be  expressed* — Indorsement  ot 
note  after  maturity  is  collateral  contract  pure 
and  simple,  and  though  based  upon  sufficient 
consideration,  is  fatally  defective  If  it  fails 
to  express  consideration  In  writins:.  as  re- 
quired by  our  statute  of  frauds. — Crooks  vs. 
TuUy,  50  Cal.  254,  257.  See  Mallory  vs.  Gillett, 
21  N.  Y.  412,  413;  Smith  vs.  Ives,  16  Wend.  (N. 
Y.)  182. 

218.     May  be  expressed  In  anotber  paper. — > 

Statute  of  frauds,  while  it  requires  considera- 
tion to  be  expressed  in  writing,  does  not 
limit  expression  to  same  piec^  of  paper  which 
contains  undertaking;  undertaking  may  be  in 
one  instrument,  and  consideration  of  it  ex- 
pressed in  another. — Jones  vs.  Post,  6  Cal.  102, 
105. 

217.  Indorsement  of  note  by  guarantor  be- 
fore delivery  of  note,  or  if  made  at  such  time 
or  under  such  circumstances  that  note  and 
guarantee  constituted  in  fact  one  transaction, 
is  not  within  statute  of  frauds. — Crooks  vs. 
TuUy,  50  Cal.   264.   257. 

218.  Indorsement  out  of  eonrse  of  negoti- 
ability.— Contract  of  one  who  puts  his  name 
on  back  of  promissory  note  out  of  course  of 
regular  negotiability  is  not  within  statute 
of  frauds  for  want  of  expressed  considera- 
tion in  writing.— Riggs  vs.  Waldo,  2  Cal.  485, 
487,  66  Am.  Dec.  '856. 

210.  Order  drawn  by  vendor  of  real  estate 
apon  vendee  for  purchase  price  of  the  same 
and  accepted  by  vendee  is  not  void  under 
statute  of  frauds  for  want  of  consideration, 
as  conveyance  by  former  to  latter  was  suf- 
ficient consideration  to  support  the  promise.— 
Lucas  vs.  Payne,  7  Cal.  92,  96. 

220.  DATES  IBIMATESRIAL.,  'WHBN.^Fact 
that  contract  was  not  dated  is  immaterial, 
transaction  having  been  closed  day  or  two 
subsequently  and  dated  notes  taken  In  execu- 
tion of  agreement, — De  Rutte  vs.  Muldrow,  16 
Cal.  605,  613. 

221.  Immaterial  wbethcr  In  vendee's  or  ven- 
dor's langnage. — To  take  contract  out  of 
statute  of  frauds,  it  is  of  no  consequence 
whether  note  or  memoranda  thereof  pur- 
port to  be  in  language  of  vendor  or  vendee, 
or  both. — Joseph  vs.  Holt,  87  Cal.  250,  264. 

222.  Immaterial  wbere  signature  Is  at- 
tached.— ^When  after  body  of  memorandum  has 
been  fully  written,  party  to  be  charged  de- 
liberately attaches  his  signature  to  it  with 
Intent  to  accept  and  be  bound  by  it,  statute 
has  been  complied  with,  no  matter  to  what 
part  of  instrument  signature  be  attached. — 
California  Canneries  vs.  Scatena,  117  Cal.  447, 
449,  49  Pac.  Rep.  462. 

223.  liBTTERS  AND  TELBGRAMS. — Cor- 
respondence  throngb   letters   or    telegrams,   or 


both,  if  they  show  clearly  what  contract  was. 
Is  sufficient  under  statute  of  frauds. — Elbert 
vs.  Los  Angeles  O.  Co.,  97  Cal.  244,  246,  82  Pac. 
Rep.  9.  See  Breckinridge  vs.  Crocker,  78  Cal. 
629,  684,  21  Pac  Rep.  179;  Ryan  vs.  United 
States,  186  U.  &  68,  bk.  34  L.  ed.  447,  10  Sup. 
Ct.  Rep.  918. 

224.  It  is  immaterial  In  so  far  as  statute  of 
frauds  is  concerned  that  written  memorandum 
of  contract  and  consideration  was  to  be  found 
only  in  letter  addressed  to  third  person  by 
party  to  be  charged. — ^Moss  vs.  Atkinson.  44 
CaL  8,  16. 

226.  To  constitute  binding  contract  made  by 
letters,  there  must  be  proposal  clearly  as- 
sented to;  if  acceptance  be  not  unqualified  or 
does  not  go  to  actual  thing  proposed  there  is 
no  binding  contract.  A  proposal  to  accept  or 
acceptance  based  upon  terms  varying  from 
those  oCCered  is  rejection  of  oCCer,  and  offer 
imposes  no  obligation  unless  it  is  accepted  up- 
on terms  upon  which  it  is  made.  Acceptance 
must  be  absolutely  unqualified,  and  unless  so 
it  is  new  proposal,  and  proposal  may  be  re- 
voked at  any  time  before  its  acceptance  is 
communicated  to  proposer.  —  Wristen  vs. 
Bowles,  82  Cal.  84,  87,  22  Pac.  Rep.  1136. 

22e.  CONTRACT  WHICH  IS  INTBNDBD  TO 
BB  SIGNED  BY  ALL  PARTIES,  and  which  is 
signed  by  some  of  them  only,  is  not  obligatory. 
— Barber  vs.  Burrows,  61  CaL  404,  406,  Id. 
478,  474. 

227.  It  Is  not  mle  that  contract  which  on 
Its  face  purports  to  be  Inter  partes  should  in- 
variably be  executed  by  all  whose  names  ap- 
pear in  instrument  before  it  shall  be  binding 
upon  any. — Cavanaugh  vs.  Casselman,  88  CaL 
648,  649,  26  Pac  Rep.  616. 

228.  NOTB  OR  HEHORANDUM  NECES- 
SARY   TO    SATISFY    STATUTE    OF    FRAUDS 

need  not  be  contract  or  writing  intended  by 
parties  as  obligation,  but  only  note  or  mem- 
orandum thereof  by  party  to  be  charged.— 
Lindley  vs.  Fay,  119  CaL  239,  243,  61  Pao.  Rep. 
833. 

228.  Statute  of  fraado  does  not  require  for- 
mal contract  drawn  up  with  technical  exact- 
ness.— Joseph  vs.  Holt,  37  CaL  260,  264. 

280.  Need  only  be  signed  by  party  to  he 
charged. — It  Is  not  necessary  for  vendee  to 
sign  written  memorandum  for  sale  of  prop- 
erty in  order  to  charge  vendor  thereunder.— 
Scott  vs.  Glenn,  87  CaL  221,  226,  26  Pac.  Rep. 
405. 

231.  Written  memorandum  whereby  one 
party  agrees  to  sell  another  party  certain  de- 
scribed property  for  certain  sum,  containing 
terms  of  sale,  and  dated,  need  only  be  signed 
by  party  to  be  charged  to  make  it  valid. — Den- 
nis vs.  Strassburger,  89  CaL  683.  689.  26  Pac 
Rep.  1070.  See  Cavanaugh  vs.  Casselman,  88 
CaL  643,  26  Pac  Rep.  616. 

232.  SIGNED,  DELIVERED,  ACCEPTED, 
AND  ACTED  UPON. — ^Agreement  in  wrltlns 
signed  and  delivered  by  one  party,  accepted 
by  other  party,  and  acted  upon  by  both  lutr- 
ties,  is  sumcient  to  make  writing  binding:  ob- 
ligation.—Bloom  vs.  Hazzard,  104  CaL  810,  8IX 
87  Pac  Rep.  1087. 
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§  1625.  EFFECT  OF  WRITTEN  CONTBACTS.  The  execution  of  a  contract  in 
writing,  whether  the  law  requires  it  to  be  written  or  not,  supersedes  all  the  nego- 
tiations or  stipulations  concerning  its  matter  which  preceded  or  accompanied  the 
execution  of  the  instrument. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  408,  held  unconstitutional,  see  history,  §  4 
ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDLI. 
p.  611. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2|3.  Constitution — Section     does     not     apply, 

when. 
4.  Same — Does  not  prevent  showing  want  of 

consideration. 
6.  Same — Did  not  change  law. 

6.  Same — Cannot  be  invoked  by  stranger. 

7.  Executed  oral  agreement  as  altering  writ* 

ten  contract. 
8-12.  Previous  oral  negotiations  merged  in  writ- 
ten instrument. 
13-15.  Previous  oral  negotiations  may  be  con- 
sidered, when. 

16.  Plaintiff's  construction  of  contract  can- 

not be  proved. 

17.  Parol  evidence  of  prior  negotiations. 

18.  Bule  applies  only  to  parties   to   instru- 

ments. 

19.  Stockholders'  rights  and  stock  certificates. 

1.     APPLIISD,      CITBD,     CONSTRUBD,     RE- 
FERRSD   TO,    etc.,    in:     Nounnan    vs.    Sutter 
County  Land  Co.,  81  Cal.  1.  7,  22  Pac.  Rep.  616,  6 
U  R.  A.  219   (applied);  Schurtz  vs.  Romer,  82 
CaL  474.  478,  28  Pac  Rep.  118  (applied);  Smith 
VI.  Taylor,   82  Cal.   633,  646,   23  Pac.  Rep.   217 
(applied);  West  Coast  Lumber  Co.  vs.  Apfleld, 
S6  c:al.   386,    340,   24   Pac    Rep.    993    (applied); 
Nicholson  VS.  Tarpey,  89  Cal.  617,  ^21,  26  Pac. 
Rep.  1101    (applied);  Beall  vs.   Fisher,   96  Cal. 
668,  670.  30  Pac  Rep.  773   (cited);  Oarber  vs. 
Gianella    (Cal.   Aug.   1892),    30   Pac.    Rep.    841, 
843  (applied);  Moffatt  vs.  Bulson,  96  Cal.  106, 
109  (referred  to),  110   (construed),  31  Am.  St. 
Rep.   192,   30    Pac   Rep.   1022;   Bullion    &   Ex- 
change  Bk.    vs.   Spooner    (Cal.   Mar.    14,    1894), 
36  Pac  Rep.  121,  122  (applied);  Dunn  vs.  Price, 
212  CaL  46,  61.  44  Pac  Rep.  364  (referred  to); 
McDonald  vs.  Poole,  113  Cal.  437,   440,  46  Pac 
Rep.  702  (applied);  Bradford  Inv.  Co.  vs.  Joost, 
117  CaL    204,    211,    48    Pac   Rep.    1083    (cited); 
Hichey  vs.  East  Redlands  Water  Co.,  141  CaL 
221,  228,  74  Pac.  Rep.  764   (applied);  Ames  vs. 
Boutbem    Pac   Co.,    141   CaL    728,   734.   99   Am. 
St  Rep.   98,   76  Pac   Rep.   810    (cited);  Willey 
vs.  Clements  (CaL  Jan.  28,  1906).  79  Pac  Rep. 
850.  861    (referred  to). 

Am  to  vrrltliis  siipemedlns  oral  stipvlatlonsy 
see  post  9  1639  and  note. 

a.  CONSTRUCTION — flection  does  not  apply^ 
wkca. — Where  representations,  whether  oral 
or  written,  were  made  as  Inducements  for  en- 
tering into  contract,  this  section  has  no  appli- 
cation until  after  contract  In  writing  has 
been  executed. — ^Willey  vs.  CHements  (Cal.  Jan. 
28.  1905).  79  Pac.  Rep.  860,  861. 

S.  Rule  tluit  as  ■sreemeiit  la  vrritlns  super* 
•odes  all  prior  or  contemporaneous  oral  ne- 
gotiations or  stipulations  concerning  its  mat- 
ter has  no  application  to  collateral  agreement 
upon  which  instrument  Is  silent,  and  wiiich 
does  not  purport  to  affect  terms  of  Instrument. 


— Savings  Bank  vs.  Asbury,  117  Gal.  96.  103.  48 
Pac  Rep.  1081. 

4.  Section  has  never  been  construed  to  pre- 
vent defendant  who  has  been  sued  on  promis- 
sory note,  whether  secured  by  mortgage  or 
not,  to  show  by  parol  evidence  want  or  failure 
or  illegality  of  consideration. — Moffatt  vs.  Bul- 
son, 96  CaL  106.  109.  31  Am.  St.  Rep.  192,  36 
Pac.  Rep.  1022. 

5.  Section  did  not  change  laiv  in  relation 
to  written  instruments. — Moffatt  vs.  Bulson,  91 
CaL  106,  109.  31  Am.  St.  Rep.  192,  30  Pac  Rep. 
1022. 

«•  Cnnnot  be  luToked  by  stranger. — Rule 
declares  this  section  and  8  1866  Code  Civil  Pro- 
cedure applies  only  as  between  parties  to  in- 
strument and  their  representatives  or  suc- 
cessors in  interest,  and  cannot  be  invoked 
by  strangers  to  instrument. — Dann  vs.  Price, 
112  CaL  46,  61.  44  Pac  Rep.  364. 

7.  AN  BXESCUTBD  ORAL  AGREEMBNT 
"WHICH  MAY  BB  PROVBD  FOR  PURPOSE! 
OF  AJLTERING  previous  written  contract  must 
be  consistent  in  doing  or  suffering  of  some- 
thing not  required  to  be  done  or  suffered  by 
terms  of  writing. — Mackenzie  vs.  Hodgkin,  126 
CaL  691,  698,  77  Am.  St.  Rep.  209,  69  Pac.  Rep. 
36.  See  Vanderbilt  vs.  Schreyer,  91  N.  Y.  392, 
401. 

8.  Al^Ii  PREVIOUS  ORAL  NB60TIATI0NS 
MBRGED  IN  WRITTBN  INSTRUMBNTr— All 
prior  oral  stipulations  in  regard  to  contract 
are  merged  into  and  become  part  of  writing, 
which,  in  absence  of  fraud,  accident,  or  mis- 
take, is  treated  as  conclusive  medium  of  ascer- 
taining agreement  to  which  parties  bind  them- 
selves.— ^Nicholson  vs.  Tarpey,  89  CaL  617,  621, 
26  Pac.  Rep.  1101.  See  Coldman  vs.  Davis,  23 
CaL  266. 

9.  Although  parties  ntwij  not  haTO  expressed 
in  agreement  what  they  had  agreed  upon  be- 
forehand, and  understood  and  intended  at 
time  to  have  reduced  to  writing  and  executed, 
writing  supersedes  oral  negotiations  or  stipu- 
lations concerning  subject-matter  which  pre- 
ceded or  accompanied  execution  of  instrument. 
— West  Coast  Lumber  Co.  vs.  Apfleld.  86  CaL 
836,  340,  24  Pac  Rep.  998. 

10.  EUitlre  negotiations  of  parties  must  be 
presumed  to  be  Included  in  written  contract  as 
finally  executed,  which  supersedes  all  pre- 
vious oral  negotiations. — ^Nounnan  vs.  Sutter 
County  Land  Co.,  81  CaL  1,  7,  22  Pac.  Rep.  616, 
6  L.  R.  A.  219;  Schurtz  vs.  Romer,  88  CaL  474, 
478,  23  Pac  Rep.  117.  118;  Beall  vs.  Fisher.  96 
CaL  668,  670,  30  Pac  Rep.  773;  McDonald  vs. 
Poole.  113  CaL  437,  440.  46  Pac  Rep.  708. 

11.  PrcTious  representations  pending  ne« 
gotiatlons  for  purchase  of  land  are  merged  in 
conveyance;   instrument  contains  final   agree- 
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ment  of  parties,  and  by  It,  In  absence  of  fraud, 
their  rights  and  liabilities  are  to  be  deter- 
mined.—Peabody  vs.  Phelps,  9  Cal.  213,  228. 

12.  Prellmliiary  nesotlatlons  leadlns  up  tm 
WTlttea  lease  form  no  part  thereof,  and  lease 
Itself  constitutes  final  binding  contract  of  par- 
ties by  which  their  rigrhts  are  fixed,  in  absence 
of  any  charge  of  fraud  or  mistake. — ^Board  of 
Education  vs.  Grant,  US  Cal.  89,  48,  50  Pac 
Bep.  6.  See  West  Coast  Land  Co.  vs.  Apfleld, 
86  Cal.  335,  24  Pac.  Rep.  993;  Abbott  vs.  '76 
Land  &  W.  Co.,  101  Cal.  667,  86  Pac.  Rep.  1. 

18.  PRESVIOVS  ORAL  NBGOTIATIONS  MAT 
BB  CONSIDE2RE2D,  WHEN.— WritinfiT  which 
was  only  intended  as  informal  memorandum 
and  contains  no  contract  stipulations,  such  ap- 
pearing upon  its  face,  must  be  considered  in 
connection  with  oral  negotiations  which  pre- 
ceded it. — Kreuzberger  vs.  Wingfleld,  96  CaL 
251.  256,  81  Pac.  Rep.  109;  Briggs  vs.  Hilton, 
99  N.  Y.  617,  62  Am.  Rep.  68,    8  N.  B.  Rep.  51. 

14.  "Where  asTeemeBt  betweca  parties  was 
not  required  to  be  te  writing  to  avoid  statute 
of  frauds  and  is  one  and  entire  and  only  a 
part  of  it  is  reduced  to  writing,  residue  may 
be  proved  by  extrinsic  evidence. — ^Van  Slyke 
vs.  Broadway  Ins.  Co.,  116  Cal.  644,  647,  47  Pac. 
Rep.  689.     See  Jeffery  vs.  Walton,  1  Stark.  267. 

15.  Where  plaintiff  and  defendant  entered 
Into  verbal  contract  whereby  plaintiff  was  to 
locate  and  point  out  certain  tracts  of  govern- 
ment land,  which  defendant  was  to  purchase 
and  sell,  and  on  each  sale  was  to  divide  profits 
with  plaintiff,  under  which  contract  certain 
land  was  purchased,  and  part  thereof  sold* 
and  thereafter  defendant  gave  plaintiff  writ- 
ten memorandum  substantially  same  as  oral 
agreement,  but  providing  that  profits  were  to 
be  divided  after  sale  of  land,  oral  agreement 
is  not  merged  in  written  memorandum  nor 
superseded  thereby,  and  plaintiff  will  still  be 

§  1626.    OONTBAOT  IN  WBITINO,  TAKES  EFFECT  WHEN.    A  contract  in 
writing  takes  effect  upon  its  delivery  to  the  party  in  whose  favor  it  is  made,  or  to 

his  agent.  History:     Enacted  March  21,  1872. 

1.  Applied,  died,  eonstmed,  referred  to,  etc 

2.  Deed  taJces  effect  from  delivery. 
8.  Delivery  of  duplicate  is  delivery  of  contract. 
4.  Execution  indndes  delivery. 
6.  Written  contract  takes  effect  upon  delivery. 

1.  Applledf  eltedt  eoastmed,  referred  to»  etc. 
In:  Ivey  vs.  Kern  County  Land  Co.,  116  Csi. 
196,  202,  4<  Pac  Rep.  926  (applied);  Methvin 
vs.  Fidelity  Mutual  Life  Assoc,  129  CaL  261, 
268,  61  Pac  Rep.  1112  (applied). 

As  te  delivery  ef  written  grmmtf  see  ant« 
i  1064. 


entitled  to  his  share  of  profits  after  each  sale. 
—Carpenter  vs.  Hathaway,  87  CaL  484,  439,  25 
Pac.  Rep.  649. 

IS.  PLAINTIFF'S  CONSTRUCTION.  —  Evi- 
dence cannot  be  received  of  plaintiCC's  con- 
struction of  contract  In  absence  of  fraudu- 
lent misrepresentations. — Garber  vs.  Oianella. 
(Cal.  Auff.  26,  1892),  80  Pac  Rep.  841. 

17.  PAROL  BTIDBNCIS  OF  PRIOR  NE- 
GOTIATIONS.— ^Where  certain  bonds  are  put 
up  as  collateral  to  secure  payment  of  promis- 
sory note  under  written  stipulation  or  agree- 
ment between  parties,  oral  evidence  cannot 
be  introduced  to  show  that  parties  also  agreed 
that  note  was  to  be  paid  from  proceeds  of 
bonds  only,  and  was  not  to  be  collected  In 
any  other  way. — Bradford  Inv.  Co.  vs.  Joost» 
117  Cal.  204,  210,  48  Pac  Rep.  1088. 

18.  Role  that  parol  testimony  may  sot  be 
Stven  to  coBtradlet  written  contract  applies 
only  in  suits  between  parties  to  it,  or  their 
privies.  In  contention  between  party  to  In- 
strument and  stranger,  either  can  give  parol 
testimony  different  from  contents  of  instru- 
ment.— Dunn  vs.  Price,  112  Cal.  46,  61,  44  Pac. 
Rep.  864.  See  Darby  vs.  Arrowhead  H.  8.  H. 
Co.,  97  Cal.  884.  82  Pac  Rep.  464;  McMastera 
vs.  Insurance  Cc,  66  N.  Y.  222,  14  Am.  Rep. 
289;  Lowell  Mfg.  Co.  vs.  Safeguard  Ins.  Co.. 
88  N.  Y.  691. 

10.  STOCKHOLDBRS*  RIGHTS  AND  STOCK 
CBRTIFICATESS.^ — In  absence  of  provisions  to 
contrary  in  certificates  of  stock,  or  In  resolu- 
tions, by-laws,  or  charter  authorizing  its  issue, 
or  other  writing,  stockholders  are  to  be  re- 
garded as  being  equal  in  right,  which  is  but 
obvious  application  of  familiar  principles  of 
contract  to  relations  of  parties. — Richey  vs. 
East  Redlands  W.  Co.,  141  CtLL  221,  228,  74  Pac 
Rep.  764. 


2.    Deed      takes      effect      from      delivery. — 

Ingoldsby  vs.  Juan,  12  Cal.  664,  678. 

8.  Delivery  of  dnpllcate  of  eontraet  Is  de- 
livery of  contract — Ivey  vs.  Kern  County  Land 
Co.,  116  Cal.  196,  202,  46  Pac  Rep.  926. 

4.  EIxecatioB  of  vrrlttea  iBStmment  Ineladee 
Its  delivery. — Ivey  vs.  Kern  County  Land  Co., 
116  Cal.  196,  202,  46  Pac  Rep.  926.  See  Clark 
vs.  Child,  66  Cal.  87,  4  Pac  Rep.  1068. 

6.  'Written  eontraet  takes  elleet  vpon  Urn 
delivery  to  party  In  whose  favor  It  was  made 
— ^Ivey  vs.  Kern  County  Land  Co.,  116  CaL  196, 
202,  46  Pac  Rep.  926. 


§1627.  PBOVISIONS  OF  OHAPTES  ON  TSANSFEBS  OF  REAL  PROP- 
ERTY. The  proyisions  of  the  chapter  on  transfers  in  general,  eonceming  the 
delivery  of  grants,  absolute  and  conditional,  apply  to  all  written  contracts. 

History:     Enacted  Mordi  SI,  1872. 

1.  Applied,  dted,  eonstnied,  referred  to,  eto.  4.  Unaeknowledged  ezeeatory  eontraet  of  mar* 

2.  No  peculiar  form  for  signing  deed.  lied  woman,  Told. 

8.  Rule  of  delivery  as  to  contracts  and  grants         2*    AppUed,  elted,  eanetnied,  vefened  to,  etc» 
is  the  same.  In:     Harrigan  vs.  Home  L.  Ins.  Co..  128  CaL 
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in«  S4I.  SI  Pm.  R«P.  180,  il  Paa  Rep.  99,  64t 
(eoDitiued). 
Am  to  end  tnauifer%  see  anU  1 1062  et  seq. 

1   Th«re  la  mo  peculiar  form  for  alsalAs  of 

iMdi— Any  writing  which  clearly  shows  that 
party  has  adopted  sealed  Instrument  as  his 
own.  intendinir  to  be  bound  by  contents  of  it, 
li,  if  not  a  formal*  at  least  sufficient  execution 
to  satisfy  statute. — ^Insoldsby  vs.  Juan,  12  CaL 


S.     Our  statutes  make  rule  of  delivery  as  to 

written  instruments  same  as  in  regard  to 
grants. — ^Harrisan  vs.  Home  Life  Ins.  Co.,  12S 
CaL  631,  646,  61  Pac  Rep.  180,  61  Pac.  Rep. 
99. 

4.  UaackiiowIedKed  ezecvtory  contract  of 
married  woman  to  convey  her  separate  real 
estate  is  void. — Banbury  vs.  Arnold,  81  Cal. 
606,  607,  27  Pac  Rep.  934. 


§1828.  OOBPOBATE  8EAL»  HOW  AFFIXED.  A  corporate  or  official  sea) 
nay  be  affixed  to  an  instrument  by  a  mere  impression  upon  the  paper  or  other 
material  on  which  such  instrument  is  written. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  etc 
1  8^  snfficientlj  affixed,  how. 

L  Ayplledf  eltcd,  eoMtmed,  referred  tOy  etc., 
ta:  Sharp  vs.  Dye,  64  CaL  9,  11,  27  Pao.  Rep. 
789  (applied). 

km  f  seals,  see  Code  Civ.  Proa  1 14  and  note; 
FoL  Code  f  14  and  note. 


S.     Under  aeettes  seal  is  svfleleatljr  afflxed 

to  letters  of  administration  when  it  is  fixed 
at  bottom  of  pase  containing  principal  and 
attestation  clauses  although  it  is  not  affixed 
between  said  clauses. — Sharp  vs.  Dye,  64  Cal. 
9,  11,  27  Pac.  Rep.  789. 


§  1629.    PB0VISI0N8  ABOLISHINO  SEALS  MADE  APPLICABLE.    AU  dis 
tinetions  between  sealed  and  unsealed  instruments  are  abolished. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eosBtmed,  referred  to,  etc 

2.  Distinctions  between  sealed  and  unsealed  in- 

Btnxments  abolished. 

3.  Object  of  section. 

1  Power  of  legislature  to  abolish  distinction. 

1.  Applied,  eltedy  eoastraedy  referred  tOy  etc., 
la:  Hoas  vs.  Howard,  66  Cal.  664,  666  (referred 
to):  De  Argruello  vs.  Bours,  67  CaL  447,  448,  8 
Pac  Rep.  49  (referred  to);  Dolbeer  vs.  Llvlns- 
ston.  100  Cal.  617,  628,  36  Pac  Rep.  828  (cited) ; 
Gordon  vs.  City  of  San  Diego,  101  CaL  622,  628, 

40  Am.  St.  Rep.  78,  86  Pac.  Rep.  18  (cited  by 
mistake  as  11228);  Tracy  vs.  Alvord,  118  CaL 
C64,  686,  50  Pac.  Rep.  767  (construed);  In  re 
Esute  Kennedy*  129  CaL  884,  889,  62  Paa  Rep. 

41  (cited). 


S.  All  dlstlnctloBs  betweea  sealed  and  im-- 
sealed  Instraments  are  now  abolished  In  this 
state.— Dolbeer  vs.  Livingston,  100  CaL  617,  622, 
86  Pac.  Rep.  828. 

S.  SeetloB  was  deslsaed  to  auike  sealed  a» 
well  as  vBsealed  Instrnmeats  open  to  defense 
for  want  of  consideration. — ^Tracy  vs.  Alvord. 
118  CaL  664;  666,  60  Pac.  Rep.  767. 

4.  Power  of  leslslatiire  to  abollsli  dlatlnc- 
tloK« — No  question  has  ever  been  suserested,  so- 
far  as  known,  of  power  of  legislative  branch, 
of  iTOvemment  to  abolish  distinction  between 
sealed  and  unsealed  instruments  as  was  done 
by  11629. — Gordon  vs.  City  of  San  Dieffo,  101 
CaL  622,  628,  40  Am.  St  Rep.  78,  86  Paa  Rep, 
18. 
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TITLE  IIL 

INTERPRETATION  OP  CONTRACTS. 


5  1635.  Uniformity  of  interpretation. 

§  163G.  Contracts,  how  to  be  interpreted. 

§  1637.  Intention  of  parties,  how  ascertained. 

§  1638.  Intention  to  be  ascertained  from  lan- 
guage. 

5  1639.  Interpretation  of  written  contracts. 

§  1640.  Writing,  when  disregarded. 

§  1641.  Effect  to  be  given  to  every  part  of  con- 
tract. 

§  1642.  Several  contracts,  when  taken  together. 

§  1643.  Interpretation  in  favor  of  contract. 

§  1644.  Words  to  be  understood  in  usual  sense. 

§  1645.  Technical  words. 

§  1646.  Law  of  place. 

5  1647.  Contracts  explained  by  circumstances. 

§  1648.  Contract  restricted  to  its  evident  object. 


SI649. 
51650. 
SI651. 


^  §  1652. 

'   5  1653. 

*"  5  1654. 

§  1655. 

§  1656. 

5  1657. 

5 1658. 

5  1659. 

5  1660. 

S 1661. 

Interpretation  in  sense  in  which  prom- 
isor believed  promisee  to  rely. 

Particular  clause  subordinate  to  general 
intent. 

Contract,  partly  written  and  partly 
printed. 

Repugnancies,  how  reconciled. 

Inconsistent  words  rejected. 

Words  to  be  taken  most  strongly 
against  whom. 

Reasonable  stipulations,  when  implied. 

Necessary  incidents  implied. 

Time  of  performance  of  contract. 

Time,  when  of  essence  (repealed). 

When  joint  and  several. 

Same.     [In  singular  number.] 

Executed  and  executory  contracts,  what. 


§  1635.  UNIFOBHITY  OF  INTEBP£ETATION.  All  contracts,  whether  public 
or  private,  are  to  be  interpreted  by  the  same  rules,  except  as  otherwise  provided 
by  this  code.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
e.  Contract  of  insurance  to   be  interpreted  by 
same  rules  as  other  contracts. 

1.  Applied,  cited,  conBtraed,  referred  to,  etc.. 
In:  Schroeder  vs.  Imperial  Ins.  Co..  1S2  Cal. 
18.  19.  84  Am.  St  Rep.  17,  68  Pac.  Rep.  1074 
(applied). 

Aa  to  InterpretiitlOB  of  contracts  STcnemlljry 
Bee  next  section. 

Aa  to  contmcta  of  ^numntj  and  Interpreta- 
tion thereof,  see  also  post  9  2787  et  seq. 


As  to  Insurance  and  Insurance  contracts 
polidco,  see  post  S  2627  et  seq.  and  notes. 

9.     Contract  of  Insurance  Is  to  be  Interpreted 
by  same  rules  as  are  other  contracts  and  is  to 

be  so  interpreted  as  to  sive  effect  to  mutual 
intention  of  parties  and  this  intention  is  to  be 
deduced  if  possible  from  lan^uase  of  contract. 
— Schroeder  vs.  Imperial  Ins.  Co.,  132  CaL  18. 
19,  84  Am.  St.  Rep.  17,  63  Pac.  Rep.  1074.  See 
Wells  Fargo  &  Co.  vs.  Pacific  Ins.  Co.,  44  Cal. 
897;  Toch  vs.  Home  Mut.  Ins.  Co.,  Ill  CaL  608, 
44  Pac  Rep.  189,  84  L.  R.  A.  867. 


§  1636.  GONTBACTS,  HOW  TO  BE  INTERPRETED.  A  contract  mnst  be  so 
interpreted  as  to  give  effect  to  the  mutual  intention  of  the  parties  as  it  existed  at 
the  time  of  contracting,  so  far  as  the  same  is  ascertainable  and  lawful. 

History:     Enacted  March  21,  1872. 

I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 


2.  Conditional  contracts. 

3.  Duty  of  court  to  construe  letters. 

4.  First  and  controlling  rule  for  interpreta- 

tion. 
6.    "Has  executed  unto,"  import  of. 

6.  Interest  of  promisor  cannot  determine  his 

liability. 

7.  One  may  bind  himself  to  make  a  contract. 
8,9.  Proposal  to  sell  and  acceptance—Effect 

of. 

10.  Question  whether  writing  is  complete^  for 

the  court. 

11.  Rule  in  regard  to  abbreyiationa. 

12.  Spanish  or  Mexican  law. 

13.  Statute  enters  into  contract. 

II.    Entire  and  Severable  Contracti. 

14.  Contract  entire  or  severable^  when* 

15.  Same — ^How  determined. 


16.  Entire  contract — ^Work  on  railroad. 

17.  Same — Storing  hay. 

18.  Same — Sale  of  several  articles. 

19.  Severable  contract — ^Held  so,  when* 

20.  Same — Hauling  freight. 

21.  Same — La3ring  sidewalk. 

22.  Same — ^Sale  of  personal  property. 

in.    Construction   of   Certain   Particular   Con- 
tracts. 

28.  As  soon  as  practicable—Meaning  of. 

24.  Building  contract — Quantities  called  for. 

25.  Contract  held  to  be  mortgage. 

26.  Contract  to  pay  $100  on  each  raft  of 

logs. 

27.  Creates  lien  on  mortgage,  when. 

28.  Deed  good  as  contract  to  convey. 

29.  For  commissions. 

80.  For  cultivation  of  land. 

81.  For  gathering  grapes. 

82.  For  irrigation. 
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S3.  For  sale  of  cattle. 

34.  For  sale  of  patent  rights. 

35.  For  sale  and  delivery  of  claj* 

36.  Guaranty — Construction  of. 
S7,38.  Same — Contracts  amounting  to. 

39.  "In  good  order"  is  warranty. 

40.  Not  an  option,  but  contract  of  sale. 

41.  Not  a  contract,  but  a  proposal. 

42.  Not  penalty,  but  stipulated  damages. 

43.  Not  Toid  for  uncertainty. 

44.  Partnership  contract  to  deal  in  real  es- 

tate. 

45.  Penalty  fixed  by  contract. 

46.  "Prevailing  market  rates.'* 

47.  Publisher's  contract. 

48.  To  forward  "all"  freight 

49.  To  pay  indebtedness  to  a  third  party. 

50.  To  pay  interest  on  monthly  deficiency. 

51.  To  pay  "of  the  proceeds  of  lumber.''^ 

52.  To  repay  money. 

53.  Void  for  uncertainty, 

54.  Want  of  mutuality. 

L     IN  GENERAI4. 

L  APPLIED,  CITBD,  CONSTRUBD,  RES- 
FERRED  TO,  etc.,  in:  Callahan  vs.  Stanley, 
57  Cal.  476,  479  (applied) ;  Humboldt  Sav.  &  L. 
Soc  vs.  Wennerhold,  81  Cal.  628,  582,  22  Pac. 
Rep.  920  (cited);  Berry  vs.  Kowalsky,  96  Cal. 
134,  138.  29  Am.  St.  Rep.  101,  30  Pac.  Rep.  202 
(applied);  Barnett  vs.  Barnett,  104  Cal.  298, 
300,  37  Pac.  Rep.  1049  (cited);  Toch  vs.  Home 
Mutual  Ins.  Co.,  Ill  Cal.  603,  608,  44  Pac.  Rep. 
189,  34  U  R.  A.  867  (cited);  Alaska  Impr.  Co. 
vs.  Hirsch,  119  Cal.  249.  257,  47  Pao.  Rep.  124, 
SI  Id.  340  (cited) ;  Hiff^ins  vs.  Manson,  126  Cal. 
417,  469,  77  Am.  St.  Rep.  192,  68  Pac.  Rep.  907 
(cited);  Schroeder  vs.  Imperial  Ins.  Co.,  132 
Cal.  18.  19.  84  Am.  St.  Rep.  17,  68  Pac.  Rep.  1074 
(applied);  In  re  Estate  Lakemeyer,  136  Cal  28, 
29.  87  Am.  St.  Rep.  96,  66  Pao.  Rep.  961  (ap- 
plied); McCloskey  vs.  Tierney,  141  Cal.  101, 
103,  99  Am.  St  Rep.  33,  74  Pac.  Rep.  699  (ap- 
plied); Ames  vs.  Southern  Pacific  Co.,  141  Cal. 
728,  731.  76  Pac.  Rep.  310   (applied). 

Aa  to  eonstrnctloB  of  contmets  of  gnmrmntT$ 
•ee  post  8  2787  et  seq.  and  note. 

Aa  to  forfeltureoy  see  post  {1643  and  note. 

Am  to  parol  evidenee  to  prove  IntentloBy  see 
Code  Civ.  Proc.  i  1865  et  seq.  and  notes. 

Aa  to  time  bolus  of  coaenee  of  contracty  see 
post  11667  and  note. 

Aa  to  conatmetlon  of  mortffase%  see  post 
f2920  et  seq.  and  notes. 

Aa  to  conatnictloB  of  life  iBauraaee  policies^ 
see  post  i  2527  et  seq.  and  notes. 

Aa  to  eonatmctloB  of  contmeta  In  senoraly, 
^e  monographic  notes  by  Robert  Desty,  1  Lb 
R.  A.  656;  3  L.  R.  A.  869;  12  L.  R.  A.  376. 

Aa  to  eonatmctloB  of  bvlldlns  contractay  see 
Qonographlc  notes  by  Robert  Desty,  6  L.  R.  A. 
270;  10  Lu  R.  A.  826. 

Aa  to  entirety  of  contmeta^  see  monographio 
Bote  54  Am.   Rep.    624. 

Aa  to  entirety  of  contracta  and  when  com- 
Slete  performanee  neceaaaryy  see  monofirraphic 
Bote  69  Am.  St  Rep.  277. 

Aa  to  entirety  of  contracta  for  aervlcea  or 
«Ucr  workf  see  monographic  note  88  Am.  Rep. 
208. 

2.  CONDITIONAL  COBTmAOTSr^It  Is  com- 
petent for  parties  to  Insert  such  oonditlons  in 
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their  contracts,  as  they  desire,  and  to  make  con- 
tracts that  shall  be  operative,  upon  happening 
of  some  event,  but  when  terms  of  instrument 
are  in  themselves  clear.  It  is  necessary  that 
conditions  upon  which  only  it  is  claimed  that 
instrument  is  to  have  effect  should  be  equally 
clear. — Cavanaugh  vs.  Casselman,  88  Cal.  643, 
649,  26  Pac.  Rep.   616. 

8.  DUTY  OF  COURT  TO  CONSTRUES  LEST- 
TEIRS. — It  is  duty  of  court  to  con^rue  letters 
and  determine  whether  they  constitute  con- 
tract.— Ellis  vs.  Crawford,  39  Cal.  523,  527. 

4.  FIRST  AND  CONTROLLING  RULE]  FOR 
INTERFREZTATION  OF  CONTRACT  is  what 
was  intention  of  parties  at  time  of  making 
of  contract. — Stockton  Sav.  &  L.  Soc.  vs.  Pur- 
vis, 112  Cal.  286.  288,  68  Am.  St.  Rep.  210,  44 
Pao.  Rep.  661. 

5.  "Has  executed  nntOy**  when  applied  to  In- 
struments of  writing,  imports  both  making  and 
delivery. — Bagley  vs.  McMickle,  9  Cal.  430,  452. 

«.  INTEaiESS-r  WHICH  PROMISOR  HAS 
IN  PERFORMANCE}  OF  CONTRACT  by  an- 
other, or  benefit  which  htf  may  derive  thereby, 
cannot  determine  his  liability,  which  arises 
from  character  of  promise;  and  interest  in 
principle  contract  or  benefits  to  be  gained  by 
Its  performance  become  matters  of  considera- 
tion only  as  they  may  serve  to  determine  that 
character. — Clay  vs.  Walton,  9  Cal.  328,  836. 

7.  one:  can  as  IVESLL  BIND  HIMSESLF  TO 
make:  contract  as  bind  himself  by  con- 
tract, and  hrst  as  well  partakes  of  nature 
and  essentials  of  valid  agrreement  as  last.— 
De  Rutte  vs.  Muldrow,  16  CaL  606,  613. 

8.  PROPOSAL  TO  SELL  AND  ACCESPT- 
ANCE: — Elflect  of. — Proposal  to  sell  real  estate 
when  accepted  ceases  to  be  merely  proposition 
to  sell,  but  ripens  into  contract  of  sale. — ^Vas- 
sault  vs.  Edwards,  43  Cal.  468,  464. 

0.  Propoaal  to  accept  or  acceptance  upon 
terma  varying  from  those  offered  is  rejection 
of  offer. — ^Meux  vs.  Hogue,  91  CaL  442,  447,  27 
Pac.  Rep.  744.  See  Breckinridge  vs.  Crocker, 
78  Cal.  529,  21  Pac.  Rep.  179. 

10.  aUElSTION  IVHEITHESR  A  'WRITING 
UPON  ITS  FACE]  is  complete  expression  of 
agreement  of  parties  is  one  of  law  for  court. — 
Harrison  vs.  McCormick,  89  Cal.  327,  830,  23 
Am.  St.  Rep.  469,  20  Paa  Rep.  880. 

IL  RULE}  THAT  SUCH  ABBREITIATIONS 
AS    ARES    IN    COMMON    USE!    MAY    BE2    USESD 

and  numbers  may  be  expressed  by  figures  or 
numerals,  in  customary  manner,  is  but  deduc- 
tion from  fundamental  principle  of  interpreta- 
tion, that  contracts  and  wills  are  to  be  inter- 
preted according  to  intention  of  party  or  par- 
ties.— In  re  Estate  Lakemeyer,  136  Cal.  28,  29, 
87  Am.  St.  Rep.  96,  66  Paa  Rep.  961. 

la.  SPANISH  OR  MEXICAN  LAIV.— There 
is  some  doubt  as  to  whether  Spanish  or  Mexi- 
can law  on  subject  of  sales  of  real  estate  was 
ever  in  force  in  California. — Hayes  vs.  Bona, 
7  Cal.  163,  168. 

18.  statute:  E2NTE»S  into  CONTRACT.^ 
Where  there  is  statute  upon  certain  subject, 
it  enters  into  and  becomes  part  of  contract 
upon  such  subject,  if  contract  can  be  so  con- 
sidered and  contracting  parties  are  presumed 
to  have  had  law  In  view,  unless  terms  of  oon- 
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tract  Itself  rebut  this  presumption. — Brown  yfl. 
Klinff,  101  CaL  295,  299,  8S  Pao.  Rep.  995. 

IL     BNTIRB  AND  SEVSRABL.B  CONTRACTa 

14.  CONTRACrr  IS  ENTIRES  OR  SBVSR- 
ABLE,  WHEN.— Entire  contract  la  Indivisible, 

whole  must  stand  or  fall  together;  but  con- 
tract of  sale  made  at  same  time  of  different 
articles  at  different  prices  Is  not  entire  con- 
tract, unless  taking  of  whole  is  essential  from 
character  of  property,  or  is  made  so  by  agree- 
ment of  parties,  or  unless  it  is  of  such  nature 
that  failure  to  obtain  part  of  articles  would 
materially  affect  objects  of  contract,  and  thus 
have  influenced  sale,  had  such  failure  been 
anticipated. — ^Norris  vs.  Harris,  16  Cal.  226, 
266. 

13.  How  determined. — No  precise  rule  can 
be  laid  down  for  solution  of  question  whether 
contract  is  entire  or  separate,  but  it  must  be 
solved  by  considering  both  language  and  sub- 
ject-matter of  contract. — More  vs.  Bonnet,  40 
Cal.    261,   264. 

1«.  ENTIRE  CONTRACT — ^Work  on  raU- 
rond. — Contract  to  perform  work  on  railroad 
for  certain  entire  sum,  contractors  to  be  paid 
periodically  as  work  progressed,  is  entire  con- 
tract, and  not  severable. — Cox  vs.  Western  Pac. 
R.  Co.,  44  Cal.  18,  28,  affirmed  In  47  Cal.  87, 
89. 

17.  Storlns  bay. — Contract  for  storing  hay 
for  certain  season  or  period  of  time  is  entire 
contract,  and  if  hay  is  destroyed  during  time, 
no  part  of  storage  charge  has  been  earned. — 
Cunningham  vs.  Kenney,  105  Cal.  118,  121,  46 
Am.  St.  Rep.  80,  88  Pac.  Rep.  646. 

18.  Sale  of  several  articles. — Contract  for 
sale  of  several  articles,  fixing  gross  sum  for 
whole  number,  containing  no  means  for  de- 
termining price  for  each  one,  is  entire  con- 
tract, and  whole  are  to  be  delivered  or  taken 
or  none. — Norris  vs.  Harris,  16  Cal.  226,  266. 

19.  SEVERABLE  COBTTRAOTS  —  Held  mOp 
M'ben. — ^When  the  price  Is  expressly  appor- 
tioned by  contract  or  apportionment  may  be 
implied  by  law  to  each  item  to  be  performed 
contract  will  generally  be  held  to  be  severable. 
— More  vs.  Bonnet,  40  Cal.  251,  264. 

20.  Hanllng  freight. — Contract  by  one  party 
to  haul  all  of  freight  of  another  party  for 
one  year  for  so  much  per  ton,  and  for  next 
two  years  for  certain  other  sum  per  ton,  is 
severable  as  to  time  when  payments  for 
freight  to  be  hauled  was  concerned  and  price 
to  be  paid,  but  as  to  time  during  which  con- 
tract was  to  continue  and  preference  to  be 
given  defendant's  freight.  It  was  entire. — Dunn 
vs.  Daly.  78  Cal.  640.  644,  21  Pac.  Rep.  877. 

21.  Laying  sidewalk. — Contract  to  lay  side- 
walk when  number  of  feet  of  sidewalk  to  be 
laid  Is  left  blank  Is  not  entire  contract — 
Kats  vs.  Bedford.  77  Cal.  819,  821,  19  Paa  Rep. 
528.   1  L.  R.   A.   826. 

22.  Sale  of  personal  property- — Contract  of 
sale  of  personal  property  under  which  prices 
to  be  paid  therefor  were  expressly  appor- 
tioned to  several  items  of  property,  as  so  much 
per  pound  for  hides,  so  much  for  tallow,  etc., 
is  severable  where  sale  of  one  item  is  not  con- 
tingent upon  sale  of  others. — Herzog  vs.  Purdy, 
119  Cal.  99,  101,  61  Pao.  Rep.  27.     See  Norris 


vs.  Harris.  15  Cal.  226,  256.  257;  More  vs.  Bon- 
net, 40  Cal.  251. 

IIL     CONSTRUCTION  OP  CERTAIN  PAR- 
TICULAR CONTRACTS. 

28.  «AS  SOON  AS  PRACTICABLE"— Mean- 
Ins  of« — ^Agreement  to  perform  .work  "as  soon 
as  practicable"  does  not  mean  to  use  every 
human  means  to  accomplish  the  work. — ^Reedy 
vs.  Smith,  42  CaL  245.  251. 

24.  BUILDING  CONTRACT  —  ^vantltle* 
called  for. — Where  controlling  words  of  con- 
tract are  that  contractor  will  "furnish  ma- 
terials and  do  following  work,  to  wit,  con- 
struction of  section  67  seawall,  thoroughfare, 
and  wharf."  and  contract  contained  certain 
quantities  of  materials  which  are  to  be  used, 
quantities  named  are  only  estimates  of  ma- 
terial required  for  work,  requirements  of  work 
being  ultimate  and  controlling  measure  of 
quantity. — Hackett  vs.  State  of  California,  103 
Cal.  144,  162.  37  Pac.  Rep.  156. 

25.  CONTRACT  HESLD  TO  BES  MORTGAGE. 

—Instrument  reciting  Indebtedness,  and  to  se- 
cure conveying  to  party  of  second  part  of  cer- 
tain lands  upon  condition  first  party  shall, 
within  certain  date,  convey  to  second  party 
other  lands,  then  such  Instrument  to  deter- 
mine and  be  void,  and  further  providing  that 
when  said  corporation  shall  have  conveyecl 
said  land  to  second  party,  latter  shall  pay 
first  party  certain  sum  therefor,  and  that  first 
party  should  clear  said  land  to  be  conveyed, 
upon  completion  of  which  second  party  should 
pay  first  party  additional  sum.  and  providing^ 
that  in  case  first  party  makes  default  in  con- 
veyance of  land  then  that  second  party  is 
empowered  to  foreclose  for  his  indebtedness. 
Is  mortgage,  which  gave  first  party  option  of 
liquidating  its  Indebtedness  by  conveyance  of 
certain  lands,  and  covenants  as  to  the  payment 
for  the  land  to  be  conveyed  are  independent 
and  not  contemporaneous. — Purser  vs.  Eagle 
Lake  El.  &  L  Co.,  Ill  Cal.  139,  144,  43  Pac. 
Rep.  628. 

ae.  CONTRACT  TO  PAY  PARTY  ONE  HUN- 
DRED DOLLARS  ON  EACH  RAFT  OP  LOGS 

run  by  him  assumes  that  there  would  be  at 
least  that  amount  due  to  party  promising  to 
pay  on  each  run  of  logs,  and  Is  not  contract 
of  guaranty  continuing  or  otherwise. — ^Malone 
vs.  Crescent  City  M.  &  T.  Co.,  77  Cal.  38.  42,  44, 
18  Pac  Rep.  858. 

9T.  CREATES  LIEN  OR  MORTGAGE^ 
WHEN. — Every  express  agreement  in  writing 
whereby  party  clearly  Indicates  intention  to 
make  some  particular  property  therein  de- 
scribed security  for  debt,  creates  equitable 
lien  on  property,  which  Is  enforceable.  Form 
of  writing  is  not  important,  provided  It  suf- 
ficiently appears  that  it  was  thereby  intended 
to  create  a  security.  If  that  Intention  appears. 
It  will  create  mortgage  In  equity,  or  specific 
lien  on  property  so  intended  to  be  mortgaged. 
— Higgins  vs.  Man  son.  126  Cal.  467.  469,  77  Am. 
St.  Rep.  192.  58  Pac.  Rep.  907.  See  Daggett 
vs.  Rankin,  81  Cal.  821.  Minn.  Howard  vs. 
Iron  A  L.  Co.,  62  Minn.  298,  64  N.  W.  Rep.  896. 
N.  Y.  Payne  vs.  Wilson.  74  N.  Y.  848.  Fed. 
White  Water  C.  Co.  vs.  Vallette,  68  U.  S.  (21 
How.)   414,  bk.  16  L.  ed.  164. 

28.     DEED   GOOD  AS    CONTRACT   TO   CON- 
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TET«— Where  one  party  gives  to  another  power 
of  attorney  to  convey  certain  lands,  which 
power  is  void  by  reason  of  being  insufficiently 
executed,  and  afterwards  writes  him  letter  ask- 
lag  him  to  sell  some  of  land,  which  attorney 
is  fact  does,  and  gives  deed  to  land  so  sold, 
foch  deed,  if  invalid  as  conveyance,  will  be 
good  as  contract  to  convey. — ^McNeil  vs.  Shlr- 
ler.  33  CaL  202,  206. 

28L  FOR  COMMISSIONS.  —  Where  miners 
employed  both  plaintiffs  and  defendants  to 
sell  their  mine,  and  plaintiffs  and  defendants 
agreed  among  themselves  that  they  should 
each  have  half  of  commissions,  and  defendants 
before  obtaining  authority  from  mine-owners 
agreed  to  give  interveners  entire  amount  of 
commissions,  interveners  obtained  thereby  no 
claim  to  half  of  commissions  which  plaintiffs 
vere  entitled  to  by  virtue  of  their  agreement 
vlth  the  defendants. — Gorham  vs.  Helman,  90 
Cal  346.  861,  27  Pac.  Rep.  289. 

89.    FOR    CULTIVATION    OF    LAND.^-Con- 

tiact  by  i»arty  to  devote  his  whole  time  and 
attention  to  management,  care,  cultivation, 
and  improvement  of  certain  land  does  not  re- 
quire him  to  be  on  land  all  time,  and  is  not 
broken  by  short  absences  therefrom  when  not 
needed  and  where  his  presence  was  not  neces- 
sary.—Shoemaker  vs.  Acker,  116  CaL  239,  244, 
48  Pae.  Rep.  62. 

SL    FOR      GATHBRINO      GRAPE:S«— Where 

contract  provides  that  grapes  were  not  to  be 
gathered  until  they  contain  certain  per  cent 
of  saccharine  matter,  purchaser  is  not  bound 
to  receive  them  unless  they  come  up  to  stand- 
ard mentioned. — La  Rue  vs.  Groezinger,  84 
CaL  281,  290,  18  Am.  St.  Rep.  179,  24  Pac.  Rep. 
41 

a.  FOR  IRRIGATION.— Contract  to  irri- 
gate, cultivate,  and  plant  certain  land  before 
April  1.  1889,  means  that  ditch  for  such  irriga- 
4oii  is  to  be  dug  and  water  furnished  when 
proper  time  for  irrigation  arrives,  which  is 
6zed  by  contract  at  period  prior  to  April  1, 
1S89.— Remy  va  Olds,  88  CaL  687,  641,  26  Paa 
Repw  866. 

88;  FOR  SAJLB  OF  CATTIiB. — Contract  for 
sale  of  cattle  for  certain  sum,  cattle  being 
estimated  in  contract  at  so  many  head,  con- 
tract providing  that  purchaser  could  take 
whole  number  without  Counting  them,  by  pay- 
ment of  certain  additional  sum  at  his  option, 
otherwise  cattle  to  be  counted  and  excess  over 
and  above  estimated  number  to  be  paid  tor 
at  80  much  a  head,  and  deficiency  under  said 
number  to  be  cdlowed  for  at  so  much  a  head, 
imposes  no  obligation  on  purchaser  to  exercise 
snch  option,  but  only  binds  him  to  pay  for  ex- 
cels, if  there  is  such  excess. — Norris  vs.  Harris, 
15  CaL  226,  258. 

84.  FOR  SALB  OF  PATE2NT  RIGHTS. — ^Un- 
der  contract  by  which  owners  of  patent 
granted  exclusive  right  to  make  and  vend  in 
certain  states  articles  covered  by  certain  pat- 
ent, which  patent  was  improvement  on  ma- 
chine, without  which  machine  would  have 
been  useless,  for  which  patentees  were  to  re- 
ceive three  per  cent  of  all  moneys  realized 
from  sale  of  all  articles  manufactured  under 
letters  patent,  patentees  are  entitled  to  three 
per  cent  on   total   price  of  machine  and  not 


merely  to  three  per  cent  of  value  of  improve' 
ments,  especially  where  parties  to  contract 
had  so  construed  the  contract  among  them- 
selves.— ^Keith  vs.  Electrical  Engineering  Co., 
136  CaL  178,  181,  68  Pac.  Rep.  698. 

8S.  FOR  SALB  AND  DELIVERY  OF  CLAY. 

^Under  contract  for  sale  and  delivery  of 
clay  suitable  for  manufacture  of  cement,  if 
clay  were  found  to  be  not  suitable  for  such 
manufacture,  within  meaning  of  contract,  ac- 
ceptance of  part  delivered  did  not  preclude 
purchaser  from  refusing  to  accept  remainder. 
— Coburn  vs.  California  P.  C  Co.,  144  CaL  81, 
86,  77  Pac.  Rep.  771. 

80.  GUARANTY — Constrnctlon  of. — For  pur- 
pose of  ascertaining  meaning  of  language  and 
thus  determine  extent  of  gruaranty  same  rules 
of  construction  are  to  be  applied  as  are  ap- 
plied in  construction  of  other  written  instru- 
ments.— ^London  &  S.  F.  Bk.  vs.  Parrott,  125 
CaL  472,  482,  78  Am.  St.  Rep.  64,  68  Pac.  Rep. 
164. 

97*  Contracts  amoiintteg  to. — Contract  for 
sale  of  ditch,  payable  so  much  in  cash  and 
balance  after  paying  expenses  of  keeping  ditch 
in  working  order,  to  be  payable  from  pro- 
ceeds of  sale  of  water  from  ditch,  until  such 
balance  is  paid,  is  not  agreement  to  pay  only 
from  proceeds  of  ditch,  but  amounts  to  guar- 
anty that  such  mode  shall  be  effectual  to  pay 
debt  within  given  time. — Blen  vs.  Bear  River 
&  A.  W.  &  Min.  Co.,  16  CaL  96,  99. 

88.  Written  communication  addressed  to 
bank,  requesting  it  to  give  to  certain  company 
named  therein  credit  for  certain  specified  sum 
of  money  and  to  continue  said  credit,  and  if 
reduced  or  satisfied  by  payments,  to  renew 
same  from  time  to  time  for  said  amount  or 
any  less  sum,  and  to  keep  said  credit  perma- 
nently up  to  said  limit,  or  for  any  less  amount, 
and  stating  that  communication  shall  be 
deemed  to  be,  and  shall  constitute  to  bank 
continuing  guarantee  by  each  of  subscribers, 
in  several  proportions  as  stated  therein,  in 
reference  to  and  embracing  original  credit  and 
all  future  liabilities  of  said  company  to  bank, 
not  exceeding  said  limited  amount,  until  all 
present  or  future  credit  shall  be  fully  paid, 
subject  to  legal  right  of  subscribers  to  re- 
voke same  In  writing  at  any  time,  ».»  xo  any 
transactions  occurring  after  such  revocation,  is 
both  letter  of  credit  and  guaranty. — London  & 
8.  F.  Bank  vs.  Parrott,  126  CaL  472,  480,  78  Am. 
St.  Rep.  64,  68  Pac.  Rep.  164. 

88.  <<IN  GOOD  ORDER**— Is  wamBty.— Pro- 
vision in  a  contract  for  delivery  of  wool  "in 
good  order"  amounts  to  warranty. — Polhemus 
YB.  Heiman,  50  CaL  488,  441. 

4MI.  NOT  AN  OPTION,  BUT  CONTRACT  FOR 
SALE. — Written  memorandum  dated,  acknowl- 
edging payment  of  deposit  in  part  payment, 
on  account  of  sale  of  certain  lot  (describing 
it),  from  certain  party,  containing  price  of 
property,  terms  of  sale,  signed  by  vendor  by 
M  &  R,  real  estate  agents,  is  not  agreement 
for  purchase  of  option,  but  contract  for  sale 
of  land. — East  on  vs.  Montgomery,  90  Cal.  807, 
812,  20  Am.  St.  Rep.  123,  27  Pac.  Rep.  280. 

41.  NOT  A  CONTRACT,  BUT  A  PROPOSAL. 
—Instrument  reciting  that  defendant  had  sold 
to  plaintiff  certain  premises  at  certain   price 
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and  had  received  $50  in  part  payment,  and  that 
if  title  is  rejected  or  bad,  defendant  agreed 
to  refund  to  plaintiff  the  |50  paid  on  account, 
is  not  contract;  it  is  mere  proposal. — ^Vassault 
vs.  Edwards,  48  Cal.  458,  468. 

42.  NOT  PElNAIiTY,  BUT  8TIPULATKD 
DAMAGES. — Contract  of  charter  of  coal  lighter 
providing  that  party  chartering  should  return 
lighter  in  same  good  condition  as  when  re- 
ceived, and  that  should  it  be  lost  or  damaged 
to  extent  that  it  cannot  be  put  in  same  good 
condition  as  when  received  charterer  is  to 
pay  owner  certain  sum  for  said  lighter,  means 
that  damages  sustained  is  contemplated  as 
nearly  equivalent  to  total  loss,  and  sum  to 
be  paid  in  that  case  was  not  intended  as  pen- 
alty, but  as  stipulated  damages. — Wilmington 
Trans.  Co.  vs.  O'Neil,  88  CaL  1,  $,  32  Pac.  Rep. 
706. 

48.     NOT      VOID      FOR      UNCERTAINTY.— 

Agreement  to  give  up  all  right  and  title  to 
"second  story  of  store,  part  of  five  feet  for 
entrance  for  use  of  passage  upstairs  and  as 
they  are  now  in  use  and  occupied  for  Odd  Fel- 
lows and  Masons,"  not  void  for  uncertainty, 
but  means  second  story  of  store  and  stairway 
of  five  feet  for  entrance  thereto. — Thompson 
vs.  McKay,  41  CaL  221,  230. 

44.  PARTNERSHIP  CONTRACT  TO  DEAIi 
IN  REAI/  ESTATE. — Under  contract  of  part- 
nership, purpose  of  which  is  to  deal  in  real 
estate,  where  tract  of  land  Is  sold  and  part 
of  which  is  sold  at  profit,  neither  party  Is 
entitled  to  claim  profit  in  part  sold  until  bal- 
ance Is  also  sold  and  account  taken. — Coward 
vs.  Clanton,  79  CaL  28,  28,  21  Pac.  Rep.  359. 

45.  PENALTY     FIXED     BY     CONTRACT. — 

Sum  fixed  as  security  for  performance  of  con- 
tract containing  number  of  stipulations  of 
widely  different  Importance,  breaches  of  some 
of  which  are  capable  of  accurate  valuation, 
for  any  of  which  stipulated  sum  is  excessive 
compensation.  Is  penalty. — ^Wilmington  Trans. 
Co.  vs.  O'Neil.  98  CaL  1,  6,  82  Pac  Rep.  705. 

4«.     MpRETAIIiINO      MARKET      RATES."* — 

An  agreement  providing  for  purchase  of  logs, 
••paying  therefor  prevailing  market  rates," 
unless  controlled  by  circumstances  dehors 
agreement  as  written,  means  prevailing  mar- 
ket rates  at  place  and  times  of  delivery,  if 
that  can  be  ascertained,  but  if  no  market  rate 
at  such  place  and  times  can  be  ascertained, 
it  means  market  rates  at  nearest  market  at 
times  of  delivery,  less  expenses  of  transporta- 
tion.—Hill  vs.  McKay,  94  CaL  5.  18,  29  Pao. 
Rep.  406. 

47.  PUBLISHERS'  CONTRACT.— Where  par- 
ties entered  into  certain  agreement  for  pub- 
lication of  certain  work,  and  certain  other 
parties  guaranteed  to  pay  cost  of  printing  the 
book,  which  they  did,  except  sum  of  fifteen 
hundred  and  ten  dollars,  and  afterwards  par- 
ties entered  Into  agreement  to  publish  another 
book,  of  which  party  of  first  part,  who  would 
do  compiling  and  writing,  was  to  receive  one 
third  of  profits  after  payment  of  expenses,  and 
other  party,  who  was  to  do  binding  and  print- 
ing, was  to  receive  two  thirds,  and  Judgment 
was  obtained  against  compiler  for  violation 
of  copyright,  said  Judgrment  should  not  be 
credited   on   nor  paid  on  fifteen   hundred  and 


ten  dollars  due  from  guarantors,  nor  should 
it  be  credited  on  amount  due  from  compiler 
to  binder  under  their  contract,  but  having  been 
occasioned  by  fault  of  compiler  was  his  own 
personal  loss. — Pacific  S.  D.  A.  Pub.  Assoc  vs. 
McKenney,  77  CaL  601,  604,  20  Pac  Rep.  140. 

48.     TO      FORWARD      «ALL'»      FREIGHT. — 

Contract  of  one  party  to  forward  and  deliver 
to  another  party  *'all  of  its  freight  intended 
to  be  transported  to  Nevada  Territory,  amount- 
ing. It  is  now  supposed,  to  about  1,000  tons," 
does  not  limit  amount  of  freight  to  be  trans- 
ported to  1,000  tons,  but  Is  contract  to  trans- 
port all  of  freight  described,  whether  it  be 
more  or  less. — Perkins  vs.  Ophir  Silver  Min. 
Co.,  85  Cal.  11,  18. 

40.  TO  PAY  INDEBTEDNESS  TO  THIRD 
PARTY. — Where  one  party  is  indebted  to  an- 
other, who  was  Indebted  to  third  party,  and 
it  was  agreed  by  all  parties  that  first  debtor 
should  pay  to  third  party  amount  of  this  in- 
debtedness, transaction  amounted  to  equitable 
assignment  of  debt. — Wiggins  va  McDonald, 
18  CaL  126,  127. 

60.  TO  PAY  INTEREST  ON  MONTHLY  DE- 
FICIENCY.— Contract  to  furnish  certain  quan- 
tity of  water  per  month,  or  upon  failure  to  so 
furnish  water  to  pay  interest  at  10  per  cent  per 
annum  on  monthly  deficiency,  does  not  give 
parties  right  to  refuse  to  supply  water,  but 
simply  provides  measure  of  damages  for  breach 
of  contract. — Blen  vs.  Bear  River  &  A.  W.  A 
Min.  Co.,  16  CaL  96,  99. 

51.  TO  PAY  «<OF  THE  PROCEEDS  OF 
LUMBER.'* — ^Agreement  by  A  to  pay  "of  pro- 
ceeds" of  certain  invoice  of  lumber  full 
amount  of  invoice  price,  without  any  deduction 
whatever,  remaining  proceeds  after  paying 
charges  to  be  equally  divided  between  i>arties, 
lumber  being  sold  for  less  than  invoice  price. 
is  not  guaranty  that  lumber  should  sell  for 
Invoice  price,  but  entitles  other  party  to  gross 
proceeds,  and  expenses  must  fall  on  A. — Gibb 
va  Probst,  2  CaL  116,  118. 

62.  TO  REPAY  MONEY.— St ipalaUon  t^mt 
a  party  should  advance  nu»Bey  to  be  expended 
In  building  upon  certain  lot  and  should  be 
protected  for  his  expenditure,  is  promise  to 
repay  money  expended  for  improvements  made 
upon  land. — Oodefl^roy  vs.  Caldwell,  2  CaL  489, 
493.  66  Am.  Dec.  860. 

83.  VOID  FOR  UNCBRTAINTY.--Coiitract 
to  pay  contingent  conunlsalon  of  5  per  cent, 
contract  being  silent  as  to  basis  upon  which 
contingency  depends,  and  as  to  sum  or  sums 
upon  which  6  per  cent  is  to  be  collected,  is 
void  for  uncertainty. — ^Van  Slyke  vs.  Broadway 
Ins.  Co.,  116  CaL  644,  646,  47  Pac.  Rep.  689. 
See  Marriner  vs.  Dennison,  78  CaL  202.  20  Pao. 
Rep.  386. 

64.  "WANT  OF  MUTUALITY. — Oral  agree- 
ment between  two  property-owners  that  line 
commencing  at  agreed  point  on  east  should 
be  extended  west  through  their  land,  and  that 
each  owner  should  hold  possession  and  improve 
up  to  that  line,  and  If  It  should  be  determined 
by  subsequent  survey  that  said  line  was  not 
true  line  dividing  their  respective  tracts  and 
that  It  was  too  far  north,  then  one  party  was 
to  pay  other  certain  sum,  or  second  party  was 
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to  par  first  party  cost  of  clearing:,  as  latter  tlon.  Is  not  Incapable  of  enforcement  for  want 
oJght  elect,  and  If  said  line  should  be  too  far  of  mutuality. — Calanchini  vs.  Branstetter,  t4 
wnth,  then  other  party  was  to  have  same  op-       CaL  249,  264,  24  Pac.  Rep.  149. 

§  1637.  INTENTION  OF  PARTIES,  HOW  ASCERTAINED.  For  the  purpose 
of  ascertaining  the  intention  of  the  parties  to  a  contract,  if  otherwise  doubtful,  the 
roles  given  in  this  chapter  are  to  be  applied. 

History:     Esaeted  March  21,  1872. 

Atvlfedy   eltedy   conatmed^  referred   to,   etc.*  As  to  parol  evldeiioe  wttli  reepcet  to  wrltliiss» 

In:   MeCloskey  vs.  Tlerney,  141  Cal.  101.  102,  99      see  Code  Civ.  Proc  8S 1865,  1866  and  notes. 
An.  St  Rep.  33,  74  Pac.  Rep.  699  (applied). 

§  1638.  INTENTION  TO  BE  ASCERTAINED  FROM  LANaUAQE.  The  lan- 
goage  of  a  contract  is  to  govern  its  interpretation,  if  the  language  is  clear  and 
explicit,  and  does  not  involve  an  absurdity. 

History:     Enacted  March  21,  1872. 


L  Applied,  cited,  construed,  referred  to,  etc. 
t  Constmetion — ^Not  to  do  violence  to  language 

or  Jaw. 
3.  Contract  to  furnish  legal  opinion. 
L  Entire  or  separable — No  precise  role. 

5.  Language  must  be  followed,  when. 

6.  Name  of  instrument  does  not  control  its  eon* 

struction. 

7.  Object  of  construction. 

8.  Parol  evidence  inadmissible  to  alter,  when. 

9.  When  contract  is  silent. 

L  APPLIED,  CITED,  CONSTRUBD,  REU 
FERRED  TO,  etc.  In:  Tulare  Irr.  Dist.  vs. 
Kaweah  Canal  &  Irr.  Co.  (Cal.  April  7,  1896)» 
44  Pac  Rep.  662  (applied);  Jackson  v&  Puget 
Sound  U  Co.,  128  (^1.  97,  100,  56  Pac  Rep.  788 
(applied);  Richey  v&  East  Redlands  W.  Co., 
141  Cal.  221.  228,  74  Pac.  Rep.  764  (applied); 
Ames  v&  Southern  Pac  Co.,  141  Cal.  728,  784,  99 
Am.  St  Rep.  98,  75  Pac  Rep.  810  (cited,  dis. 
op.). 

2.    COURTS     CANNOT    ADOPT    CONSTRUCT 

HON  of  any  legral  instrument  which  shall  do 
violence  to  use  of  language  or  rules  of  law. — 
Darby  vs.  Arrowhead  H.  S.  H.  Co.,  97  Cal.  884, 
S87,  32  Pac.  Rep.  454. 

8.    CONTRACT  TO  FURNISH  LEGAL  OPIN- 

lOBT. — Under  contract  for  sale  of  real  estate 
providing  for  payments  of  sum  down  and  bal- 
ance upon  receipt  by  purchaser  of  unqualified 
opinion  of  law  firm  that  title  to  property  was 
In  certain  persons.  If  opinion  when  furnished 
▼aries  in  any  respect  from  that  named  in  con- 
tract, purchaser  cannot  be  compelled  to  pay 
balance. — Leach  ys.  Rowley,  138  Cal.  709,  715, 
7!  Pac  Rep.  408. 

4.  ENTIRE  AND  SEPARABLE  CONTRACTS. 
—Ho  precise  rule  can  be  laid  down  for  solution 

of  question  whether  contract  is  entire  or  sep- 
arable, but  It  must  be  solved  by  considering 
both  language  and  subject-matter  of  contract. 
—Porter  vs.  Fisner  (Cal.  Nov.  8,  1893),  34  Pac. 
Rep.  700.  701.  See  More  vs.  Bonnet,  40  Cal. 
251,  264.  6  Am.  Rep.  621. 


S.  Lanimace  of  m  contraet,  not  ambiguous 
but  of  plain  and  obvious  import,  must  be  fol- 
lowed in  construction  of  contract. — Hawley  vs. 
Brumagim,  88  Cal.  894,  398. 

6L  Name  of  Instroment  does  not  eontrol  Its 
conatmctlon. — There  is  nothing  In  name  given 
Instrument  which  will  in  any  way  be  binding 
or  controlling  upon  court;  calling  a  contract 
lease  or  sale  will  not  make  It  so,  but  agree- 
ment, whatever  it  may  be  when  coming  before 
the  court,  will  be  named  according  to  its  pro- 
visions, and  any  technical  christening  of  it  by 
parties  cannot  control  its  true  interpretation. — 
Stockton  Sav.  &  L.  Soc  vs.  Purvis.  112  Cal.  286, 
239,  63  Am.  St.  Rep.  210,  44  Pac.  Rep.  561.  See 
Parke  Hotel  Co.  vs.  White  River  L.  Co.,  101 
Cal.  87,  89,  85  Pac.  Rep.  442;  Putnam  vs.  Wise, 
1  Hill  (N.  Y.)  234.  246,  37  Am.  Dec  809;  Herry- 
ford  vs.  Davis,  102  U.  S.  285,  bk.  26  Ia  ed. 
160. 

7.  OBJECT  OF  CONSTRUCTION  OF  CON- 
TRACT is  to  ascertain,  if  possible,  from  lan- 
guage used,  intention  of  parties. — Racoulllat  vs. 
Sansevain,  32  CaL  376,  887. 

8.  PAROL    EVIDENCE    IS    INADMISSIBLE 

for  the  purpose  of  altering  legal  operation  of 
Instrument  by  evidence  of  intention  to  effect 
which  is  not  expressed  in  instrument. — Van 
Slyke  vs.  Broadway  Ins.  Co.,  115  Cal.  644,  646, 
47  Pac  Rep.  689. 

0.  WHEN  CONTRACT  IS  SILENT.— Where 
owner  of  newspaper  route  had  contract  with 
newspaper  company  to  furnish  him  papers  for 
delivery  at  certain  price,  and  he  furnished  cer- 
tain papers  for  newspaper  for  which  he  did 
not  collect,  contract  being  silent  as  to  such 
deliveries,  it  was  held  not  Intention  of  parties 
that  owner  of  route  should  have  claim  against 
newspaper  company  for  delivery  price  of  pa- 
pers so  furnished,  but  as  company  charged  him 
regular  price  under  contract  for  such  papers, 
he  was  entitled  to  rebate  of  such  charge. — 
Stewart  L.  &  C.  Co.  vs.  Krambs,  139  Cal.  318, 
323,  73  Pac  Rep.  864. 


§  1639.  INTEBPRETATION  OF  WRITTEN  CONTRACTS.  When  a  contract  ia 
reduced  to  writing,  the  intention  of  the  parties  is  to  be  ascertained  from  the  writ- 
ing alone,  if  possible ;  subject,  however,  to  the  other  provisions  of  this  title. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  eitedf  eonstrned,  referred  to,  etc 

2.  Oral  evidence  not  admissible  to  change  note. 

3.  Parol  evidence  to  show  entire  contract. 

4.  Same — ^Admissible  to  show  execution. 

5.  Same — ^As  to  sale  hj  sample. 

6.  Same—To  show  when  contract  debt  is  due. 

7.  Presumption  as  to  written  contract. 

8.  Bule  as  to  third  persons. 

9.  Bule  does  not  applj  to  mere  memorandum. 

10.  Bule  as  to  agreements  implying  a  license. 

11.  Trust  may  be  shown,  when. 

12.  Words  of  proviso  and  condition. 

1.  APPLIKD,  OTBD,  CONSTRUED,  RES- 
FRRR£D  TO,  etc,  in:  Brickell  vs.  Batchelder, 
62  Cal.  623,  631  (cited);  Richey  vs.  East  Red- 
lands  W.  Co.,  141  CaL  221.  228,  74  Pac.  Rep.  754 
(applied);  Ames  vs.  Southern  Pac.  Co.,  141  CaL 
72S,  734,  99  Am.  St.  Rep.  98,  75  Pac.  Rep.  810 
(cited). 

As  to  parol  evidence  In  eonstmlns  vrrltlnss, 
see  Code  Civ.  Proc.  i  1855  et  seq.  and  notes 
appended  thereto. 

Aa  to  when  parol  OTldenee  is  admlMilble  to 
nid  In  Gonstraetlon  of  oontracta,  see  note  6  Am. 
Rep.  241. 

2.  ORAX  BVIDEJNCS  IS  NOT  ADMISSIBLB3 
TO  PROVXS  THAT  NOTB  ^ITAS  NOT  what  it 
purported  to  be,  or  that  It  was  not  payable  be- 
fore suit  was  brought  according  to  Its  terms, 
or  at  some  other  indefinite  period,  or  that  it 
was  payable  upon  contingrency,  or  was  to  be 
surrendered  upon  happening  of  contingency. — 
San  Jose  Sav.  Bank  vs.  Stone.  59  Cal.  183 
187. 

8.  PAROL  BTIDKNCK  TO  SHOIV  BNTIRB 
CONTRACT. — Parol  evidence  Is  admissible  of 
negotiations,  agreements,  and  understandings 
between  parties  had  before  contract  was  re- 
duced to  writing  to  show  that  contract  was 
entire  and  that  single  consideration  existed  for 
several  transfers. — Moffatt  vs.  Bulson,  96  Cal. 
106,  110,  31  Am.  St.  Rep.  192,  80  Pac  Rep. 
1022. 

4.  Admlaslble  to  sliovr  exeevtloni  le  not  ad- 
mlaslble  when  It  relates  to  eonstmctlon  to  be 

given  to  written  contract,  but  is  admissible 
when  it  relates  to  execution  or  authenticity 
of  instrument,  or  to  its  delivery,  or  whether. 
delivery  was  absolute  or  conditional. — ^Verzan 
vs.  McGregor,  23  CaL  839,  343. 

6.  As  to  anle  by  aample* — Where  written 
contract  for  sale  of  coal  contains  nothing  to 
indicate  that  sample  was  used  or  referred  to. 
parol  evidence  cannot  be  allowed  to  show  sale 
by  sample. — Harrison  vs.  McCormlck,  89  Cal. 
327,  329,  23  Am.  St.  Rep.  469,  26  Pac.  Rep.  830. 
See  Thompson  vs.  Libby,  34  Minn.  374,  26  N.  W. 
Hep.  1;  Wiener  vs.  Whipple,  53  Wis.  898,  40  Am. 
Rep.  775,  10  N.  W.  Rep.  483. 

6.     To    aho^r   vrben    eoatraet    debt   ts    dne.— 

Where  evidence  of  debt  Is  in  writing,  which  is 
clear  and  unmistakable  as   to  time  when  In- 


debtedness was  to  become  due  and  collectable, 
parol  evidence  cannot  be  Introduced  of  oral 
agreement  that  debt  should  be  due  and  collect- 
able at  any  other  time. — Bullion  &  Exch.  Ba.nl£ 
vs.  Spooner  (CaL  Mar.  14,  1894),  36  Pac.  Repu 
121,  122. 

7.  PRBSUMPTION  AS  TO  ^WRITTEN  CON- 
TRACT.— If  writing  imports  on  its  face  to  be 
complete  expression  of  whole  agreement  It  is 
to  be  presumed  that  parties  have  introduced 
Into  It  every  material  Item  and  term,  and 
parol  evidence  cannot  be  admitted  to  add  an- 
other term  to  agreement,  although  writing 
contains  nothing  on  particular  one  to  which 
parol  evidence  is  directed. — Harrison  vs.  Mc- 
Cormlck. 89  CaL  827,  330,  23  Am.  St.  Rep.  469. 
26  Pac.  Rep.  830;  Thompson  vs.  Libby,  34 
Minn.  374,  377,  26  N.  W.  Rep.  1;  Naumberg  vs. 
Toung,  44  N.  J.  Jo.  (18  Vr.)  331,  339,  43  A.m. 
Rep.  880. 

&  RULB  AS  TO  THIRD  PBRSONS. — ^Al- 
though parties  to  contract  may  not  be  per- 
mitted to  show  facts  aliunde  contracts  to  es- 
tablish or  avoid  liability,  third  persons  are  at 
liberty  to  show  that  respective  parties  are 
each  interested  In  subject-matter  of  contract 
In  different  manner,  capacity,  or  extent  than  la 
Indicated  by  face  of  contract. — Ellis  vs.  Craw- 
ford, 89  CaL  623,  628. 

•»  Rule  does  not  apply  to  mere  memoran- 
dum.— Rule  that  when  contract  has  been  re- 
duced to  writing  parol  evidence  is  not  ad- 
missible for  purpose  of  chopping  down  or 
adding  to  terms  is  not  applicable  unless  writ- 
ing be  one  which  by  legal  construction  shows 
upon  Its  face  that  It  was  Intended  to  express 
whole  contract  between  parties,  and  does  not 
apply  to  mere  memorandum  which  does  not  of 
Itself  Import  contract. — Kreuzberger  vs.  Wins- 
fleld.  96  CaL  251,  265,  31  Pac.  Rep.  109.  See 
Harrison  vs.  McCormlck,  89  CaL  327,  23  Am.  St. 
Rep.  469,  26  Pac.  Rep.  880;  Naumberg  vs. 
Toung.  44  N.  J.  L.  (18  Vr.)  831.  888,  48  Am.  Rep. 
380;  Brlggs  vs.  Hilton,  99  N.  Y.  517,  52  Am. 
Rep.  68. 

10.  RULE  AS  TO  AGREEMESNTS  IMPLYIIVO 
LICENSE. — Rule  that  contemporaneous  parol 
agreements  cannot  be  received  to  contradict 
written  contract  applies  as  well  to  agree- 
ments in  which  a  license  Is  Implied  as  to 
any  other. — Jungerman  vs.  Bovee;  19  CaL 
854,  864. 

11.  TRUST     BIAY     BE     nUOWV,     'WHElf. — 

Written  assignment  of  personal  property  ab- 
solute on  Its  face  may  be  proved  by  evidence 
aliunde  to  be  made  in  trust  for  others. — Lock- 
wood  va  Canfleld,  20  CaL  127,  180. 

12.  "WORDS  OF  PROVISO  AND  COMDITIOIV 

will  be  construed  Into  words  of  covenant  when 
such  Is  apparent  Intent  and  meaning  of  parties. 
— ^Antonelle  vs.  Kennedy  &  a  L.  Co.,  140  CaL 
309,  818,  78  Pac.  Rep.  966. 


§  1640.  WBITINQ,  WHEN  DISBEQABDED.  When  through  fraud,  mistake, 
or  accident,  a  written  contract  fails  to  express  the  real  intention  of  the  parties, 
such  intention  is  to  be  regarded,  and  the  erroneous  parts  of  the  writing  disre- 
garded. 

History:     Enaeted  March  21,  1872. 
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1.  Applied,  cited,  construed,  referred  to,  etc 
f,3.  Fraud  and  mistake. 

4.  Parol  evidence  to  assist  construction. 

5.  Same — To  supply  omissions  of  party. 

6.  Provision  considered  stricken  out,  when. 

7.  Oral  evidence  not  competent,  when. 

8.  Omitted  words  supplied,  when. 

9.  Rejection  of  false  and  mistaken  fact. 
10.  Bight  word  read  into  contract,  when. 

L  APPLIED,  CrriCD,  CONSTRUED,  RB- 
rSBRED  TO,  etc.,  in:  Brickell  vs.  Batch  elder, 
(2  CaL  623,  631  (cited);  Lassing  vs.  James,  107 
CaL  343.  355.  40  Pac.  Rep.  584  (applied):  Gard- 
ner T8.  California  G.  Inv.  Co.,  187  CaL  71»  76,  69 
Pac  Rep.  844  (applied). 

la  t«  dimrernnrdinm  writing,  see  Code  CiT. 
Proc  11856   and  note. 

1  FRAUD  AND  BUSTAKSL— Where  instru- 
ment was  drawn  by  defendant's  afpent  with 
Intent  and  effect  of  defrauding  plaintiff,  by 
rabatitutinir  different  contract  for  one  actually 
agreed  upon,  and  by  fraudulent  representations 
of  agent  plaintiff  was  deceived  and  led  to 
believe  that  oral  agreement  was  In  fact  ex- 
presaed  in  writing,  fact  of  actual  fraud  is 
immaterial,  as  mistake  of  parties  or  mistake 
of  one.  known  to  or  suspected  by  other,  is 
eqnally  ground  for  relief. — Gardner  vs.  Cali- 
fornia G.  Inv.  Co.»  187  Cal.  71,  75.  69  Pac.  Rep. 
S4i 

8.  Rvle  tbat  parol  tcstlmomy  te  Inadmlaalble 
ta  csBtmdict,  add  to,  or  vary  written  contract 
doea  not  exclude  proof  by  parol  testimony  of 
fraud  or  mistake  In  execution  of  contract  when 
reformation  of  instrument  Is  sought — ^Murray 
va.  Dake.  46  Cal.  644,  647. 

4  PAROL  BVIDENGB  TO  ASSIST  CON- 
STRVCTION* — Sections  1640,  1649.  1654  contem- 
plate introduction  of  parol  evidence  to  assist 
in  construction  and  interpretation  of  contracts. 
— Lassins  vs.  ^ames,  107  Cal.  848,  866,  40  Pac. 
Rep.  534. 

S.    To  svpply  omlosloiui  of  party* — It   is  as 

important  to  know  who  has  made  contract  as 
to  know  its  terms  and  parties  to  it  in  wrltingr. 
There  is  no  more  reason  or  excuse  for  omittinir 
came  of  known  party  whom  It  is  intention  to 


bind  than  there  Is  for  omitting:  its  most  im- 
portant stipulation,  and  parol  evidence  will  not 
be  admitted  to  supply  omission. — Ferguson  vs. 
McLean,  91  Cal.  63,  72,  27  Pac.  Rep.  618,  14  !», 
R.  A.  65. 

«.  PROVISION  CONSIDERBD  STRICKEN 
OUTy  IVHEN. — Where  a  certain  provision  was 
left  in  a  contract  by  mistake,  the  parties  hav' 
lug  intended  to  strike  it  out,  but  failed  to  do 
so,  and  by  reason  of  that  fact  the  contract 
does  not  express  the  real  intention  of  the 
parties,  the  contract  Is  to  be  Interpreted  as 
though  such  provision  had  been  stricken  out. 
— Lassing  vs.  James,  107  CaL  848,  85Q,  40  Pao. 
Rep.  634. 

7.  ORAL  BTIDENCB  NOT  COMPETENT, 
WHEN. — Where  a  writing  contains  in  itself  all 
that  is  necessary  to  constitute  a  contract,  if 
there  was  not  omission  or  mistake  in  reducing 
it  to  writing,  it  is  not  competent  to  show  by 
oral  evidence  that  it  does  not  satisfy  all  of  the 
terms  of  the  agreement. — Harrison  vs.  McCor- 
mick.  89  Cal.  327,  830,  28  Am.  St.  Rep.  469.  26 
Pac.  Rep.  830. 

8.  OMITTED    "WORDS    SUPPLIED,    WHEN. 

—Where  there  is  no  doubt  of  intention  of  party 
to  written  Instrument,  omitted  word  may  be 
supplied  and  contract  read  as  if  it  had  been 
expressed. — Frankel  vs.  Stern,  44  Cal.  168,  171. 

S.  REJECTION  OF  FAXSE  AND  MIS- 
TAKEN FACT. — In  considering  deed  effect 
should  be  given.  If  practicable,  to  every  part 
of  description,  still  If  some  part  is  inap- 
plicable or  untrue,  and  enough  remains  to  show 
what  was  intended,  deed  must  be  upheld  and 
false  and  mistaken  part  should  be  rejected, 
and  when  that  happens  to  be  mere  statement 
of  quantity,  it  will  be  done  without  least  hesi- 
tation.— Stanley  vs.  Green,  12  Cal.  148,  166. 

10.  RIGHT  WORD  READ  INTO  CONTRACT, 
WHEN. — Where  it  is  evident  that  wrong  word 
has  been  inserted  in  contract  by  clerical  error, 
right  word  will  be  read  into  deed  in  action  at 
law.  and  resort  need  not  be  had  to  court  of 
equity  for  reformation  in  that  respect. — 
Sprague  vs.  Edwards,  48  Cal.  239,  249,  260;  Wil- 
coxson  vs.  Miller,  49  Cal.  193,  196. 


§1641.    EFFECT  TO  BE  GIVEN  TO  EVEBY  PABT  OF   GONTBACT.     The 

whole  of  a  contract  is  to  be  taken  together,  so  as  to  give  effect  to  every  part,  if 
reasonably  practicable,  each  clause  helping  to  interpret  the  other. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Clause  is  governed  by  whole  contract. 

3.  Construction   should  give  effect  to  inten- 

tion. 
4, 5.  Contract  must  be  considered  as  a  whole. 
6-8.  Effect  given  to  all  parts. 
9-11.  Intention  gathered  from  four  comers. 


L  APP£.IBD»  CITBD,  CONSTRUED,  RBS- 
iVRRElD  TO,  etc.,  in:  Brickell  vs.  Batchelder, 
<2  Cal.  623,  631,  6S8  (applied);  Humboldt  Sav. 
A  Lb  Soc  vs.  Wennerhold.  81  Cal.  628,  632 
(cited).  633  (applied),  22  Pac.  Rep.  920;  Bar- 
nett  vs.  Barnett.  104  CaL  298,  300,  87  Pac.  Rep. 
1049  (applied);  Flinn  vs.  Mowry,  131  Cal.  481. 
4t4.  63  Pac.  Rep.   724   (applied). 


As  to  reposritaiicfcs  and  laeoiuiljiteiiclea,  see 

post  SS1662,  1663  and  notes. 

2.  clause:  is  governed  by  TUTBOLE] 
CONTRACT. — No  clause  in  contract  in  terms 
locating:  title  to  property  forming:  subject-mat- 
ter of  contract  in  one  of  parties  is  controlling 
upon  court,  as  agrainst  provision  of  contract 
taken  as  a  whole,  locating:  title  in  other  party. 
— Stockton  Sav.  &  L.  Soc.  vs.  Purvis.  112  CaL 
236,  239,  63  Am.  St.  Rep.  210,  44  Pac.  Rep.  661. 

8.  CONSTRUCTION  SHOULD  GIVB  EFFECT 
TO  INTENTION, — In  construing:  contract,  after 
ascertaining:  relation  of  contracting:  parties  to 
each  other  and  subject-matter  of  contract, 
court  will  if  possible  so  construe  instrument, 
however  inartlflcially  drawn,  as  to  grive  effect 
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to  Intention  of  parties*  provided  it  can  be  done 
without  dlsresrardinff  lansruase  of  instrument 
when  all  Its  parts  are  considered. — Thompson 
vs.  McKay,  41  CaL  221,  228. 

4.  CONTRACT  MUST  BB  CONSIDBRBD  AS 
A  "WHOLB,  and  regard  must  be  had  to  situa- 
tion of  parties,  surrounding  circumstances,  and 
object  to  be  accomplished,  in  order  to  arrive 
at  intention  of  parties. — Far  West  Oil  Co.  vs. 
Witmer  Bros.  Co.,  142  CaL  806,  810,  77  Pac. 
Rep.  61. 

6.  IntentloB  of  parties  to  contract  mast  bo 
ffatbered  from  contract  taken  as  whole,  con- 
sidering: all  of  its  provisions  together  and  not 
making:  any  one  clause  considered  as  standing 
alone. — Stockton  Sav.  &  1m  Soc.  vs.  Purvis,  112 
Cal.  236.  238,  68  Am.  St.  Rep.  210,  44  Pac.  Rep. 
661. 

6L  BFFECT  GIVBlf  TO  ALL  PARTS. — Writ- 
ten  instrument  must  be  construed  so  as  to  give 
effect  if  possible  to  all  parts  of  it. — Mickle  vs. 
Sanchez,  1  Cal.  200,  202. 

7«  Rack  aad  every  claaso  in  contract  must 
be  read  together  so  as  to  arrive  at  its  true 
intent  and  meaning. — Wilson  vs.  Alcatraz  As- 
phalt Co..  142  Cal.  182,  188,  77  Pac.  Rep.  787. 

8.  Graat  Is  to  be  laterpreted  In  same  manner 
as  any  other  contraet^  so  as  to  give  effect  to 
intention   of  parties  if  that  intention  can  be 


ascertained;  for  purpose  of  ascertaining  that 
intention  "whole  contract  Is  to  be  taken  to* 
gether  so  as  to  give  efCeet  to  every  part.  If 
reasonably  practicable,  each  clause  helpinir  to 
interpret  the  other." — Harnett  vs.  Harnett,  104 
CaL  298.  800,  87  Pac.  Rep.  1049. 

0.  INTRIVTIOIf  IS  TO  BB  GATHERED 
FROM   FOUR   CORNERS   OF  INSTRUMENT. — 

Walsh  vs.  Hill,  88  CaL  481,  487;  Harnett  vs. 
Harnett,  104  CaL  298,  300,  87  Pac.  Rep.  1049. 

10.  Paramoant  object  Is  to  ascertain  wad 
give  effect  to  intention  of  parties,  and  this  in- 
tention is  to  be  gathered  from  entire  instru- 
ment.— ^Aguirre  vs.  Alexander,  58  Cal.  21,  37. 
See  Peck  vs.  Mallams,  10  N.  Y.  509.  632. 

11.  Sole  object  to  be  obtained  in  construc- 
tion of  contract  is  to  ascertain  real  intention 
of  parties,  and  with  this  view  whole  contract 
and  all  its  provisions,  together  with  relation 
of  parties  towards  each  other,  will  be  con- 
sidered and  effect  will  bo  given  to  intention 
thus  ascertained,  however  clumsily  instrument 
may  be  worded  and  however  grossly  it  may 
violate  strict  rules  of  grammatical  construc- 
tion.— Sprague  vs.  Edwards,  48  Cal.  239,  249. 
260.  See  Hrannan  vs.  Mesick.  10  CaL  95,  105, 
106;  Hancock  vs.  Watson.  18  CaL  137;  Saunders 
vs.  Clark.  29  Cal.  299;  Recouillat  vs.  Sansevain, 
32  CaL  376;  McNeil  vs.  Shirley,  33  CaL  202. 


§  1642.  SEVEBAL  CONTRACTS,  WHEN  TAKEN  TOQETHEB.  Several  con- 
tracts relating  to  the  same  matters,  between  the  same  parties,  and  made  as  parts 
of  substantially  one  transaction,  are  to  be  taken  together. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constrned,  referred  to,  etc. 

2.  Addition  to  contract. 

3.  Assignment  and  contemporaneous  agree- 

ment. 

4.  Contract     not     changed    by     subsoqaent 

agreement)  when. 

5.  Deed,  agreement  to  reconv^,  note,  and 

chattel  mortgage. 

6.  Deed    and    contemporaneous   written    in- 

strument. 
7,8.  Executed  between  same  parties  at  same 
time. 
9.  Guaranty  written  beneath  a  contract. 

10.  Instrument  executed  in  duplicate. 

11.  Mortgage  and  note. 

12, 13.  Note  and  guaranty  thereof. 

14.  Oral  agreement  to  make  advances  under 
chattel  mortgage. 
15-18.  Rule  not  applicable,  when. 

19.  Supplemental  contract — Effect  of. 
20,  21.  Telegrams— Construction  of. 

22.  Verbal  lease  made  at  same  time  as  note. 

23.  Warehouse  receipt  and  warehouse  agree- 

ment. 

1.  APPLIKD,  CITED,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Brfckell  vs.  Batch  elder, 
62  Cal.  623,  688  (applied);  Uhlhorn  vs.  Good- 
man, 84  Cal.  185.  189,  23  Pac.  Rep.  1114  (ap- 
plied): Flinn  vs.  Mowry,  131  Cal.  481,  484,  63 
Pac.  Hep.  724  (applied);  Meyer  vs.  Weber.  133 
Cal.  681.  683,  66  Pac.  Rep.  1110  (applied);  Cur- 
tin  vs.  Ingrle,  137  Cal.  95,  100.  69  Pac.  Rep.  836, 
1013  (applied);  Cobb  vs.  Dogrgrett.  142  Cal.  142, 
144.  75  Pac.  Rep.  785  (applied). 


As  to  aepiirate  Instrnments  constroed  to- 
setlaery  see  monographic  note  by  Robert  Desty. 
8  Xi.  R.  A.  679. 

a.  ADDITION  TO  CONTRACT.— Where  con- 
tract is  made  in  writing  and  afterwards 
addition  to  contract  is  written  out  below 
signatures  but  not  sisned,  parol  evidence  is  ad- 
missible to  show  whether  it  was  intention  of 
parties  that  this  addition  should  be  part  of  con- 
tract.— Verzan  vs.  McGregor,  28  Cal.  339,  343. 

8.  ASSIGNMENT  AND  CONTEHPORANE:- 
OUS  AGRBBMBNT. — Where  accompanying  as- 
signment of  Judcrment  there  was  contempo- 
raneous agreement  in  writing  materially 
modifying  its  effect,  two  writings  make  but 
one  contract  and  should  be  considered  together. 
— Cobb  vs.  Doggett,  142  Cal.  142,  144,  76  Pac 
Rep.  785. 

4.  CONTRACT  IS  NOT  CHANGEID  BY 
VALID  SUBSSaUBNT  AGREEMENT  FOR  ITS 
MODIFICATION,  which  was  rendered  impos- 
sible of  performance  by  joint  act  of  parties. — 
Holzheler  vs.  Hayes,  183  Cal.  466,  468.  66  Pac 
Rep.  968. 

5.  DEED,  AGREEMENT  TO  RECONVEY, 
NOTE,    AND    CHATTEL    MORTGAGE.— Where 

deed,  agreement  to  reconvey,  note,  and  chattel 
mortgage  were  all  parts  of  one  transaction,  and 
were  intended  by  parties  to  operate  simply  and 
solely  as  security  for  payment  of  defendant's 
overdraft  account,  they  are  to  be  read  to- 
gether as  one  instrument — Bullion  &  Exch 
Bank  vs.  Spooner  (Cal.  March  14.  1894),  88  Paa 
Rep.  121.  122. 
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C  DEEa>  AND  A  CONTBMPORANBOUS 
VRITTJBN  INSTRUMESNTy  executed  between 
same  parties,  reterTing  to  deed  and  bein^  In 
nature  of  defeasance,  must  be  held  to  constl- 
tate  one  Instrument  and  be  read  together. — 
P&tterson  vs.  Donner,  48  Cal.  369,  377. 

7.  Executed  between  same  parties  at  same 

Uae.— Where  several  papers  concerniner  same 
rabject-matter  are  executed  by  or  between 
same  parties  at  same  time  all  are  to  be  con- 
strued together  as  one  instrument. — Ingoldsby 
Ts.  Juan.  12  Cal.  564.  678.  See  Makepeace  vs. 
Harvard  College.  27  Mass.  (10  Pick.)  298;  Stone 
T8.  Hansborough,  6  Leigh  (Va.)  4^2. 

8.  Where  two  instruments  are  prepared  and 
signed  by  respective  parties,  in  reference  to 
work  to  be  done  by  one  party  for  another,  and 
payments  therefor  are  parts  of  one  transaction, 
relate  to  same  matter,  and  signed  at  same 
time,  and  constitute  agreement  between  them, 
they  are  to  be  taken  together  with  same  effect 
ai  if  terms  of  both  had  been  incorporated  in 
one  document  and  signed  by  both  parties,  and 
an  to  be  construed  so  far  as  practicable  to 
glre  effect  to  every  part  of  each  agreement. — 
Fllnn  vs.  Mowry,  131  CaL  481,  484,  63  Pac.  Rep. 

I.  GUARANTY  IVRITTBN  BBNEATH  CON^ 

TRACT  before  its  delivery  and  as  part  of  same 
transaction,  guaranteeing  performance  of  con- 
tract In  accordance  with  conditions  thereof,  is 
part  of  contract  and  two  instruments  make  but 
single  contract. — Bagley  vs.  Cohen,  121  Cal.  604, 
606,  58  Pac.  Rep.  1117.  Bee  Hazel  tine  vs.  Lar- 
co,  7  Cal.  32. 

It.  INSTRUMENT  KXEICITTBD  IN  DUPLI- 
CATE Is  In  effect  one  instrument. — Ivey  vs. 
Rem  County  L.  Co.,  116  Cal.  196.  202,  46  Pac. 
Rep.  926.  See  Kennedy  vs.  Gloster,  98  Cal.  148, 
32  Pac.  Rep.  941. 

II.  MORTGAGES  AND  NOTB.^-Where  mort- 
gage was  executed  at  same  time  as  note  which 
it  secures,  relates  to  same  subject-matter,  and 
they  form  substantially  one  transaction,  they 
must  be  taken  and  considered  together. — Meyer 
va  Weber,  133  Cal.  681,  683,  66  Pac.  Rep.  1110. 

12.  NOTE    AND    GUARANTY    THE»E30F. — 

It  is  matter  of  no  moment  at  what  time  rela- 
tive to  each  other  note  and  guaranty  thereof 
may  have  been  made  and  delivered  if  they  to- 
gether constitute  but  one  transaction,  and  If 
they  do  consideration  of  one  promise  supports 
other.—Howland  vs.  Aitch,  38  Cal.  133,  136. 

13.  Fact  that  contract  to  guaranty  fvas 
Made  at  same  time  as  note  or  contract  upon 
which  guaranty  was  indorsed,  is  not  test  as 
to  whether  guaranty  is  original  contract  rest- 
ing upon  consideration  of  contract  perform- 
snce  of  which  is  guaranteed.  But  it  shows 
in  absence  of  countervailing  facts  that  two 
contracts  are  parts  of  one  original  transaction. 
— Howland  vs.  Altch.  38  Cal.  133,  136. 

14.  ORAL  AGRKEMENT  OF  MORTGAGEE! 
TO  MAKES  ADVANCES  UNDER  CHATTEL 
XORTGAGB  from  time  to  time  is  not  distinct 
and  independent  contract  to  that  contained  In 
chattel  mortgage. — Bank  of  Woodland  vs.  Dun- 
can, 117  Cal.  412,  416,  49  Pac.  Rep.  414. 

1&    rule:     not     APPLIGABIiE,     WHEN.— 

Pile  several   contracts  between  same  parties, 


in  relation  to  same  subject-matter^  and  made 
as  part  of  same  transaction  are  to  be  construed 
together,  does  not  apply  to  several  contracts, 
each  between  different  parties,  made  at  differ- 
ent times  and  upon  different  terms. — ^Uhlhorn 
vs.  Goodman,  84  Cal.  186,  189,  23  Pac.  Rep. 
1114. 

16.  Owner's  contract  with  agent  giving  him 
authority  to  sell  land  at  certain  price  and 
agent's  contract  of  sale  to  third  party  are  en- 
tire and  distinct  contracts,  although  they  may 
be  rendered  on  same  piece  of  paper,  and  al- 
though one  contract  may  refer  to  other  for 
description  of  property,  and  are  not  to  be  con- 
strued together. — Uhlhorn  vs.  Goodman,  84 
Cal.  185,  190,  23  Pac.  Rep.  111.4. 

17.  Where  corporation  enters  into  contract 
in  writing  employing  agent  for  sale  of  its 
lands  on  monthly  salary  of  seventy-five  dollars 
and  certain  commissions,  specifying  term  of 
service,  agreement  written  by  another  com- 
pany below  signature  to  such  contract  agree- 
ing to  employment  of  such  agent  and  to  pay 
him  $37.60  per  month  and  one  half  of  such 
other  expenses  as  may  be  approved  of,  is  no 
part  of  original  contract,  and  does  not  render 
original  contract  inchoate  by  reason  of  not  be- 
ing properly  signed. — Pettibone  vs.  Lake  View 
Town  Co.,  134  Cal.  227,  229,  66  Pac.  Rep.  218. 

18.  Where  one  leased  hotel  and  afterwards 
made  contract  of  partnership  with  lessee  for 
purpose  of  operating  hotel,  contract  for  part- 
nership does  not  modify  terms  of  lease  or  work 
surrender  of  it,  but  two  contracts  are  entirely 
separate  and  distinct  and  each  can  be  enforced. 
—Pico  vs.  Cuyas,  47  Cal.  174,  179. 

ISI.     SUPPLEMENTAL      CONTRACT  -~  Effect 

of. — Where  in  agreement  time  is  made  of  es- 
sence of  contract,  and  certain  forfeitures  are 
provided  for  in  case  of  default  for  certain 
period,  supplemental  agreement  which  provides 
for  payment  in  services  instead  of  money  with- 
out any  forfeiture  as  to  time  eliminates  from 
original  contract  matter  of  time  being  of  its 
essence, — Wakeham  vs.  Barker,  82  Cal.  46 
60,  22  Pac.  Rep.  1131. 

20.  TELEGRAM  —  Construction  of.  —  Tele- 
gram to  owner  of  property  stating  that  sender 
had  been  offered  certain  sum  therefor,  tele- 
gram from  owner  in  reply  asking  that  offer 
be  accepted,  and  telegraph  from  first  sender  to 
third  party  stating  that  owner  had  telegraphed 
him  to  accept  offer  submitted  does  not  con- 
stitute contract  of  sale,  as  it  is  uncertain 
therefrom  who  buyer  was  and  because  it  was 
also  too  indefinite  as  to  property  sold. — Breck- 
inridge vs.  Crocker,  78  Cal.  629,  636,  21  Pac. 
Rep.  179. 

ai.  Where  two  telegrams  bear  the  same 
date,  and  on  their  face  show  that  one  was  sent 
in  response  to  other,  they  should  be  read  to- 
gether to  determine  whether  they  constitute 
note  or  memorandum  required  by  statute  of 
frauds. — Brewer  vs.  Horst  &  Lachmund  Co., 
127  Cal.  643,  647,  60  Pac.  Rep.  418,  50  L.  R.  A. 
240.  See  Elbert  vs.  Los  Anpeles  Gas  Co.,  97 
Cal.  244,  32  Pac.  Rep.  9;  Breckinridge  vs. 
Crocker.  78  Cal.  629,  21  Pac.  Rep.  179. 

22.  VERRAL  LEASE  MADE  AT  SAME 
TIBIE  AS  PROMISSORY  NOTE,  Stipulating 
that  rent  was  to  offset  interest  on  note,  is  not 
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to  b«  construed  as  contradictory  to  note. — 
Raynor  vs.  Drew,  72  CaL  807,  809,  IS  Pao.  Rep. 
866. 

28.  WARBHOU8B  RBCEIPT  AND  WARES- 
HOUSES  AGRBESMESNT. — Where  warehouse  re- 
ceipt contains  clause   "according  to  terms   of 


certain  warehouse  aflrreement  entered  into  witb 
W.  F.  Crosby  on  July  28,  1893/'  agreement 
should  be  considered  in  connection  with  re« 
ceipt,  as  they  form  parts  of  same  transaction. — 
Curtin  vs.  Ingle,  137  Cal.  95,  100.  69  Pac.  Rep. 
836,  1018. 


§  1643.  INTEBPSETATION  IN  FAVOB  OF  GONTRAOT.  A  contract  must 
receive  such  an  interpretation  as  will  make  it  lawful,  operative,  definite,  reason- 
able, and  capable  of  being  carried  into  effect,  if  it  can  be  done  without  violat- 
ing the  intention  of  the  parties. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Condition  precedent. 

3.  Correspondence  no  contract,  when. 
4^  5.  Construed  to  make  it  effective,  etc 

6.  Contract  most  be  upheld  if  possible. 

7.  Forfeitures  and  liquidated  damages. 
8,9.  Same,  and  conditions  precedent. 

10,11.  Same — Strictly  construed. 

12.  Instrument  held  void,  when. 

13.  No  presumption  against  validity  of  con- 

tracts. 

14.  Order  construed  as  agreement,  when. 
15,16.  Penalty — Stipulation  as  to. 

17.  Void  for  uncertainty. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FESRRBO  TO,  etc.,  in:  Lambert  vs.  Haskell* 
80  Cal.  611.  618,  22  Pac.  Rep.  327  (applied); 
Cullen  vs.  Sprigrs.  83  Cal.  56,  62,  28  Pac.  Rep. 
222  (applied);  Alaska  Impr.  Co.  vs.  Hirsch, 
119  Cal.  249,  257,  47  Pac  Rep.  124,  61  Id.  840 
(applied):  Jackson  vs.  Pugret  Sound  Lumber 
Co..  123  CJal.  97,  100,  65  Pac.  Rep.  788  (applied); 
Sutliff  vs.  SeidenberiT,  182  Cal.  63,  66,  64  Paa 
Rep.  181,  469  (cited);  In  re  Estate  Fair,  132 
Cal.  623,  666,  84  Am.  St.  Rep.  70,  60  Pac  Rep. 
442,  64  Id.  1000  (applied);  McCloskey  vs.  Tier- 
ney.  141  CaL  101,  102.  99  Am.  St.  Rep.  83.  74 
Pac  Rep.  699  (applied);  Adams  vs.  Hopkins, 
144  Cal.  19,  37,  77  Pac  Rep.  712   (applied). 

As  to  provlaloB  In  bnlldlns  eontmct  eon- 
•tned  as  penalty!  **forfeiture"  imports  pen- 
alty; relief  from  forfeiture;  when  forfeiture 
considered  liquidated  damages;  enforceable  if 
unwise,  but  not  if  unconscionable,  see  mono- 
erraphio  note  by  Robert  Desty,  10  L.  R.  A.  826. 

S.  CONDITION  PllBCS:DS:irr.^Party  will 
not  be  permitted  to  insist  on  performance  of 
condition  precedent,  when  by  his  own  act  or 
departure  from  terms  of  contract  it  is  found 
he  has  prevented  performance  of  such  condi- 
tion.— Antonelle  vs.  Kennedy  &  S.  L.  Co.,  140 
Cal.  309.  316.  78  Pac  Rep.  966.  See  Houghton 
vs.  Steele.  58  CaL  421;  Hawley  vs.  Keeler,  53 
N.  Y.  116.  121. 

8.  CORRBSPOBrDBNCB  BBTWBBlf  PAR- 
TIBS    liVlLL     NOT    AJHOUBTT    TO     CONTRACT 

where  it  does  not  appear  therefrom  that 
either  party  intended  to  be  bound  until  writ- 
ten contract  expressing  all  terms  of  agree- 
ment was  executed. — ^Paoifio  R.  M.  Co.  vs. 
Riverside  &  A.  R.  Co.,  90  CaL  627.  632.  27  Pac 
Rep.    625. 

4.  CONSTRUBD  TO  MAKB  IT  BPFBCTTITB, 
BTC. — It  is  one  of  cardinal  rules  of  inter- 
preting instrument  to  give  It  such  construction 
^8  will  make  it  effective  rather  than  void. — 


Toland  vs.   Toland,   123   CaL  140.   143,  66   Pac. 
Rep.   681. 

5.  While  contract  having  but  single  object, 
which  is  so  vaguely  expressed  as  to  be  wholly 
unascertainable  is  void,  such  contract  must 
be  given  interpretation  as  will  make  it  oper- 
ative, definite,  reasonable,  and  capable  of 
being  carried  into  effect  if  it  can  be  done  with- 
out violating  intention  of  parties,  and  words 
of  contract  must  be  given  meaning  as  used 
in  their  ordinary  and  popular  sense,  and  if 
terms  used  are  ambiguous  and  uncertain 
promise  must  be  interpreted  in  sense  in  whicli 
promisor  believed  at  time  of  making  it  that 
promisee  understood  it,  and  such  contract  may 
be  explained  by  reference  to  circumstances 
under  which  it  was  made  and  matter  to  which 
it  relates. — Sutliff  vs.  Seidenberg,  132  Cal.  63, 
66.   64  Pac.   Rep.   131,   469. 

e.  CONTRACT  MUST  BB  VPHBLD  IB* 
POSSIBLB. — When  contract  admits  of  two 
constructions,  one  of  which  nullifies  contract 
and  other  upholds  it.  former  must  be  discarded 
and  latter  adopted. — Saunders  vs.  Clark,  29 
Cal.  299.  304. 

7.  FORFBITITIUBS  AND  LIQUIDATED 
DAMAGBS* — Where  contract  for  sale  of  real 
estate  provides  that  purchaser  shall  pay  cer- 
tain sum  for  property,  of  which  nine  hundred 
dollars  is  to  be  paid  down  as  forfeit,  contract 
will  be  construed  to  mean  that  said  nine 
hundred  dollars  was  intended  to  be  in  nature 
of  liquidated  damages  and  not  as  forfeit,  for- 
feitures as  such  not  being  favored  by  courts 
and  never  being  enforced  if  they  are  couched 
in  ambiguous  terms. — Cleary  va.  Folger,  84 
Cal.  316,  321,  18  Am.  St.  Rep.  187,  24  Pac.  Rep. 
880. 

8.  WlieB  condltloiis  yrccedeat  are  evoked 
practleally  to  fvork  forfeiture  of  contract 
there  must  be  no  inadvertence  or  mistake 
which  will  excuse  non-performance  of  exact 
conditions  of  contract  performance  of  which 
were  incumbent  upon  party  insisting  on  strin- 
gency of  rules. — Antonelle  vs.  Kennedy  &  S. 
L.  Co.,  140  CaL  309,  817,  73  Pac  Rep.  966. 

•»  Conditions  precedent  1m  a  contmct  are 
not  favored  by  law  and  are  to  be  strictly  con- 
sidered against  one  seeking  to  avail  himself 
of  them,  and  more  particularly  does  this  fol- 
low when  strict  construction  of  such  condition 
would  work  forfeiture. — ^Antonelle  vs-  Kaq. 
nedy  &  S.  L.  Co..  140  Cal.  809.  815.  73  Pac  Re». 
966.  See  Front  Street  M.  &  O.  R.  Co.  vs.  Butler, 
50  Cal.  674,  577;  Deacon  vs.  Blcdg^t.  ill.  C*^ 
416,  418,  44  Pac  Rep.  159. 
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m  Mflctlsr  «MurtnMd.p— Contracts,  Uk« 
itfttnUs  by  rtaaon  of  which  forfeiture  Is 
etaimed  to  have  accrued*  should  be  construed 
itrtctly. — ^Von  Schmidt  vs.  Huntinffton*  1  CaL 
(S.  TL 

IL  Even  though  contract  contained  provl- 
iloo  for  forfeiture  in  case  of  failure  to  per- 
form strictly  in  point  of  time,  nevertheless 
court  of  equity  will  examine  whole  contract 
in  light  of  surroundinfiT  circumstances  to  as- 
certain  whether  it  was  real  intention  of  par- 
Um  that  party  In  default  should  lose  riirht 
Mcured  to  him  by  contract.->Steele  vs.  Branch, 
4«  CaL  3,   4,   11. 

IX  nVSTBUMBNT  ^WILL  BB  HBIjD  TO  BB 
TOID« — Where  It  woold  be  more  reasonable  to 
■•  TCsmrd  lt»  than  to  sive  It  an  interpreta- 
tion obviously  beyond  intention  of  the  parties 
executing  it  in  order  to  make  it  avail.— > 
Alcorn  vs.  Buschlce,  138  Cal.  665,  658,  66  Pac 
Rep.  16. 

IS.  HO  FBBSUMFTION  AGAIlfST  TALIB- 
ITY   OF    CONTBACTS,    and    it    is    not    to    be 

presumed  that  parties  deliberately  enter  into 
agreement  which  calls  for  impossible  condi- 
tion or  event  as  test  of  performance.— Saun- 
ders va  ClarK,   29  Cal.  299,  304. 

14.  OBBBB  CON8TBUBD  AS  AGBBBMBNTy 
WHEir. — ^When  order  is  made  by  court  ap- 
polntlner  referee  to  try  certain  issues  in  pur- 
suance of  a^eement  by  parties  to  case,  order 
must  be  construed  as  airreement  itself  would 
be  construed,   and  S1648   is   applicable   to   Its 


construction. — Jackson  vs.  Puget  Sound  ZaCo., 
128  CaL  97,  100.  66  Pac.  Rep.  788. 

Iff.  PBNALTY-^StlyiilAtien  as  tOi^-Stipula- 
tlon  to  effect  that  in  case  of  default  party 
shall  lose  his  rights  under  contract  is  often 
inserted  by  way  of  penalty,  merely  with  view 
to  induce  more  prompt  performance,  and  not 
with  intention  that  failure  strictly  to  perform 
In  point  of  time  shall  work  absolute  forfeit- 
ure.— Steele  vs.  Branch,  40  Cal.  3,  4,  11. 

16.  Provision  in  contract  for  sale  of  land 
that  vendees  shall  as  part  of  consideration 
discharge  and  satisfy  at  its  maturity  mort- 
gage to  become  due,  and  that  should  vendees 
fall  to  comply  with  their  part  of  agreement 
contract  to  be  null  and  void,  and  land  to  re- 
vert to  vendors;  held,  that  forfeiture  part  of 
such  provision  was  inserted  by  way  of  penalty 
merely  to  induce  prompt  performance  by 
vendees,  and  was  not  intended  to  work  for- 
feiture in  case  of  failure  to  perform  strictly 
in  point  of  time. — Steele  vs.  Branch,  40  Cal. 
8,   4.  11. 

17.  VOID  FOR  UNCBRTAINTY«— An  agree- 
ment between  insurance  company  and  its  gen- 
eral agent  to  share  expenses  of  general 
agent's  office  at  San  Francisco  pro  rata  with 
another  company,  up  to  thirty-two  hundred 
dollars  per  year,  "as  shown  by  ledger  of  gen- 
eral agent  in  San  Francisco,"  is  void  for  un- 
certainty and  cannot  be  aided  by  extrinsic 
evidence. — Van  Slyke  vs.  Broadway  Ins.  Co., 
116  Cal.  644,  646,  47  Paa  Rep.  689. 


§  1644.  WOBDS  TO  BE  TJNDEBSTOOD  IN  USUAL  SENSE.  The  words  of  a 
contract  are  to  be  understood  in  their  ordinary  and  popular  sense,  rather  than 
according  to  their  strict  legal  meaning;  unless  used  by  the  parties  in  a  technical 
sense,  or  unless  a  special  meaning  is  given  to  them  by  usage,  in  which  case  the 

latter  must  be  followed.      History:     Enacted  March  21,  1872. 


L  Apptied,  cited,  constraed,  referred  to,  etc 

2.  At)breviation'--Judicial  notice  of. 

3.  Same — May  be  used. 

1  Agreement  to  harvest  during  "current  sea- 

•on." 
5.  "CompenBation" — ^When    used    in    technical 

sense. 
1  "Execute"  imports  delivery. 

7.  "Heretofore  conveyed" — ^Mcaninff  of. 

8.  Judicial  notice  of  significance  of  words. 

9.  Oral  evidence  ezplaiung  figures  or  abbrevia- 

tions. 
IQ.  "Practicable"  ^~  Meaning     of,     how     ascer* 

tained 
U.  "Signed"  and  "subscribed"— Meaning  of. 

12.  "Sold"— Meaning  of. 

13.  "Stubble"— Farm  lease. 

11  Words  to  be  accorded  proper  meaning. 
15.  Words  used  subsequently — Same  meaning. 

1.  APPLIBD,  CmSD,  CONSTRUBD,  RBS- 
FBRRED  TO,  etc.,  in:  Callahan  vs.  Stanley, 
K7  C&L  476,  479  (applied);  Benson  vs.  Shot- 
veil,  87  Cal.  49,  69.  86  Pac.  Rep.  249  (applied); 
Barry  va  Kowalsky,  95  CbI.  134,  138,  29  Am. 
St  Rep.  101,  80  Pac  Rep.  202  (cited) ;  Bayley 
▼s.  Employers'  Ii.  Assur.  Corp.,  126  Cal.  846, 
SSS,  58  Pai>.  Rep.  7  (applied);  Sutliff  vs. 
Saidenbers,   182  CaL   68,   66,  64  Pac  Rep.  181, 


469    (cited):   Adams  vs.   Hopkins,   144  Cal.   19, 
87,  77  Pac  Rep.  712   (applied). 

5.  ABBRBVIATIONS  FORM  PART  OF 
liAJfGUAGEl  and  do  not  differ  essentially  in 
their  nature  from  words,  and  courts  will  de- 
termine meaning  of  customary  abbreviations 
of  common  words  without  proof,  and  will  take 
judicial  notice  of  abbreviations  ordinarily  used 
to  desig^nate  time,  such  as  those  for  month, 
forenoon,  afternoon,  etc — In  re  Estate  Lake- 
meyer,  186  Cal.  28,  29,  87  Am.  St  Rep.  96, 
66   Pac   Rep.   961. 

8.  May  be  used. — Object  of  writlngr  is  mere- 
ly to  express  thought  or  intention  of  writer, 
and  this  may  be  as  effectually  done  by  abbre- 
viations of  words  or  other  conventional  signs, 
if  commonly  used  and  generally  recognized, 
as  by  words  fully  written  or  spoken. — In  re 
Estate  Lakemeyer,  136  Cal.  28,  29,  87  Am.  tit. 
Rep.   96,    66   Pac   Rep.   961. 

4.  AGRBEMBNT  THAT  PLAINTIFF  WILL 
HARVEST  all  of  grain  now  growing  during 
current  season  of  1893  means  harvesting  sea- 
son for  that  particular  crop. — ^Turner  va 
Kearney,  116  Cal.  62,  66,  47  Pac.  Rep.  866. 

6.  <<COMPENSATION"~Aa  iiaed  In  mccldent 
Imanrance  application  for  policy,  while  it  may 
be   broad    enough   to   Include   indemnity,   still 
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If  terms  are  used  by  parties  entering  Into 
contract  in  special  or  technical  sense,  they  are 
to  be  so  understood. — Bayley  vs.  Employers' 
L.  Assur.  Corp.»  125  Cal.  846»  362,  68  Pac.  Rep. 
7. 

6.  *^lLKCVTEr  WHBN  APPLIED  TO 
"WRITTEBr  INSTRUMBNT,  unless  context  in- 
dicates that  it  was  used  in  narrower  sense, 
imports  delivery  of  such  instrument. — Le 
Mesnager  vs.  Hamilton,  101  Cal.  632,  639,  40 
Am.  St.  Rep.  81,  86  Pac.  Rep.  1064.  See  Bar- 
ley vs  McMlckle,  9  Cal.  430;  Joseph  vs. 
Dougherty.  60  Cal.  868;  Clark  vs.  Child,  66 
Cal.   87,   4   Pac.   Rep.   1058. 

7.  <<HE:RE:T0F0RE3     CONVBYBiy — Meaning 

of. — Where  It  is  uncertain  what  words  "here- 
tofore conveyed"  were  intended  to  mean,  in 
deed  containing  clause  "ezceptinff  and  reserv- 
ing from  this  conveyance  all  lands  which  have 
heretofore  been  conveyed  by  said  party  of 
first  part  from  above  described  premises,"  pro- 
visions of  6S1648,  1644,  and  1646  are  applicable 
to  Its  construction,  and  in  this  case  words 
were  held  to  have  been  intended  to  except 
from  conveyance  all  lands  previously  sold. — 
Adams  vs.  Hopkins,  144  Cal.  19,  87,  77  Paa 
Rep.   712. 

8.  JUDICIAL  NOTICB  OF  SIGmFIGANCB 
OF  WORDS. — In  consideration  of  contract 
court  will  take  Judicial  notice  of  true  sis- 
nlflcance  of  all  Bnsrlish  words  and  phrases 
and  may  resort  for  aid  to  any  appropriate 
books  or  references. — Grennan  vs.  McGregor, 
78  CaL  268,  262,  20  Pac  Rep.  669. 

8.     ORAL   BVIDENCB  MAY  BB  RBCESIVBD 

to  show  In  what  sense  figures  or  abbreviations 
were  used  in  contract,  and  their  meaning  may 
be  explained  as  it  was  understood  between 
parties. — Brewer  vs.  Horst,  127  Cal.  643, 
646,  60  Pac.  Rep.  418,  50  L.  R.  A.  240.  See 
Callahan  vs.  Stanley,  67  Cal.  476;  Mann  vs. 
Hlgglns,  83  Cal.  66,  28  Pac.  Rep.  206;  Berry  vs. 
Kowalsky,  96  Cal.  134,  29  Am.  St.  Rep.  101,  80 
Pac.  Rep.  202. 

10.     ^PRACTICABLE}''    IN    CONTRACT    can- 


not be  understood  with  regard  to  means  at 
command  of  contractors,  but  its  meaning  must 
be  ascertained  from  nature  of  contract,  dlffi> 
culty  to  be  overcome  and  importance  of  early 
completion.  It  is  impossible  to  give  definition 
of  word  which  would  apply  to  all  cases;  each 
case  will  be  governed  by  its  own  circum- 
stances.—Reedy  vs.  Smith,  42  Cal.  245,  251. 

IL     MSIONBD"     AND     ''SUBSCklBSD"     are 

substantially  both  in  common  and  in  law  lan- 
guage same,  except  where  in  a  statute  or  In 
connection  with  context  some  peculiar  or  ad- 
ditional meaning  to  either  of  words  Is  indi- 
cated.— California  C.  Co.  vs.  Scatena.  117  Cal. 
447,  449,  49  Pac.  Rep.  462.  ttee  In  re  Walker, 
110  Cal.  887,  62  Am.  St.  Rep.  104,  42  Pac  Rep. 
816,  SO  Lb  R.  A.  460. 

la.  «SOLD»»  IN  CONTRACT  does  not  neces- 
sarily and  in  all  connections  mean  that  convey- 
ance must  be  made  or  that  title  must  pass; 
construed  in  this  case  to  mean  that  time  of 
payment  arrived  when  contract  to  sell  w^as 
made  and  money  paid  on  account  of  purchase 
price. — Eaton  vs.  Rlcheri,  83  Cal.  185,  186,  2S 
Pac.  Rep.  286. 

la.  «<STUBBLB'*  IN  FARM  LE:ASE.--Where 
lease  of  farm  contains  word  "stubble."  parol 
evidence  is  admissible  to  say  that  there  was 
existing  usage  among  farmers  as  to  meaning 

of  word  "stubble"  when  lease  was  made  out. 

Callahan  vs.  Stanley,  57  CaL  476,  479. 

14.  WORDS  TO  BB  ACCORDBD  PROPER 
HBANINO. — One  in  looking  for  true  meaning 
of  instrument  must  accord  to  every  w^ord  its 
use  and  proper  meaning. — Brlckell  vs.  Batch- 
elder,  62  Cal.  628,  631. 

15.  WORDS  USBD  SUBSESaURNTLY— Same 
meaning. — Where  it  is  apparent  that  parties  to 
contract  have  attached  to  certain  words  or 
expressions  particular  meaning,  it  must  be  pre- 
sumed, nothing  to  the  contrary  appearing, 
that  same  meaning  was  intended  wherever 
like  words  or  expressions  are  subsequently 
implied. — Saunders  vs.  Clark,  29  Cal.  299,   804. 


§  1645.    TECHNICAL  WORDS.     Technical    words    are    to    be    interpreted    as 
usually  understood  by  persons  in  the  profession  or  business  to  which  they  relate 
unless  clearly  used  in  a  different  sense. 

History:     Enticted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  "Defective  title"  in  contract  of  sale,  meaning 

of. 

3.  Technical  words — How  interpreted. 

4.  Technical  abbreviationa  may  be  explained  by 

oral  evidence. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB. 
FEIRRED  TO,  etc..  In:  Callahan  vs.  Stanley,  67 
Cal.  476,  479  (applied);  Berry  vs.  Kowalsky. 
95  Cal.  134.  138,  29  Am.  St,  Rep.  101,  30  Pafc. 
Rep.  202  (cited;;  Burns  vs.  Sennett.  99  Cal. 
863,  872,  33  Pac.  Rep.  916  (cited);  Toland 
vs.  Toland,  123  Cal.  140,  143,  65  Pac.  Rep.  681 
(applied);  Adams  vs.  Hopkins.  144  CaL  19,  87, 
77  Pac.  Rep.  712  (applied). 

2.  <<DEFHCTIVIB  TITLED  IN  MEMORAN- 
DUM OF  SALE  OF  REAL,  PROPERTY  provid- 
ing:  that    If    title    is   defective   deposit    money 


shall  be  returned,  means  Incurable  defects  In 
title,  and  not  such  imperfections  as  are  cap- 
able of  being  removed  after  agreement  Is  made 
and  while  title  is  under  Investlgratlon. — Easton 
vs.  Montgomery.  90  CJal.  307,  814,  25  Am.  St. 
Rep.  123,  27  Pac.  Rep.  280.  See  Stowell  vs. 
Robinson,   6   Scott   211. 

S.     TECHNICAL    \irORDS~How    Interpreted. 

— As  general  rule  words  of  contract  are  to  be 
understood  in  their  ordinary  and  popular  sense 
rather  than  according  to  their  strict  legal 
meaning,  but  if  they  are  used  in  technical 
sense  they  should  be  interpreted  as  usually 
understood  by  persons  In  profession  or  busi- 
ness to  which  they  relate,  or  if  they  have 
special  meaning  given  to  them  by  usage,  mean- 
ing should  be  followed. — Callahan  vs.  Stanley. 
57  Cal.  476.  479. 
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4    TECHNICAl^    ABBRBTIATIONS^— Abbre- 

Tiitlaas  **%/9r*  in  an  option  contract  used  aa 
description  of  wheat  may  be  explained  by 
oral  evidence   of'  their  customary  meaning  in 


business  of  dealing  in  wheat. — Berry  vs.  Ko- 
walsky,  95  Cal.  184.  138.  29  Am.  St.  Rep.  101. 
SO  Pac.  Rep.  202.  See  Callahan  vs.  Stanley,  57 
CaL  479. 


§  1646.  LAW  OF  PLACE.  A  contract  is  to  be  interpreted  according  to  the  law 
and  usage  of  the  place  where  it  is  to  be  performed ;  or,  if  it  does  not  indicate  a 
place  of  performance,  according  to  the  law  and  usage  of  the  place  where  it  is 

°^^c*  History:    Enaeted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  etc 

2.  Eridence  maj  be  given  of  usage  to  explain 

contract. 

3.  Law  of  place. 

4.  Meaning  of  words  given  by  usage. 

5.  Usage  and  custom  to  negative  implied  con- 

tract. 


1.  APPLIBDy  CITBD,  CONSTRUBD,  RES* 
FERRED  TO»  etc..  in:  Callahan  vs.  Stanley, 
S7  CaL  476,  479  (applied);  Berry  vs.  Kowalsky. 
H  CaL  184,  138.  29  Am.  St.  Rep.  101,  80  Pao. 
Rep.  202  (cited);  Burns  vs.  Bennett,  99  CaL 
U3,  872,  88  Pac.  Rep.  916  (cited);  Ames  vs. 
Southern  Pac.  Co.,  141  C!aL  728.  736,  99  Am.  St. 
Rep.  98.  75  Pac  Rep.  810  (applied). 

As  to  oMise,  see  Code  Civ.  Proc  1 1870  subd. 
12  and  note. 

As  to  Gontracty  by  ^rbat  la^r  soTemedy  see 
monogn^aphlc  notes  20  Am.  Dec.  298,  27  Am. 
Dec  557;  80  Am.  St.  Rep.  828;  46  Am.  St.  Rep. 
448;  55  Am.  St.  Rep.  774. 

As  to  la^  iisaire»  and  enatom  aa  part  of  con- 
traetsy  see  monog^raphic  notes  by  Robert  Desty, 
S  Lk  R.  A.  860;  4  Xi.  R.  A.  892;  10  L.  R.  A.  785. 

As  to  lex  lod  contractiub  aee  monoffraphio 
note  8  Am.  Dec.  490. 


S.     BVIDBNCB  MAY  BBS  GIVBN  OF  USAOEJ 

to  explain  true  character  of  act.  contract,  or 
instrument,  where  such  true  character  Is  not 
otherwise  plain,  but  usage  is  never  admissible, 
except  as  instrument  of  Interpretation. — Code 
Civ.  Proc.  i  1870  subd.  12. 

S.  JaJL'W  of  PIiACB. — Execution,  interpreta- 
tion, and  validity  of  contract  are  determined 
by  law  of  place  where  contract  is  made.  Mat- 
ters connected  with  its  performance  are  regu- 
lated by  law  prevailing  at  place  of  perform- 
ance.— Scudder  vs.  Union  Nat.  Bank,  91  U.  S. 
406,  bk.  23  L.  ed.  245.  249. 

4.  MBANINO  OF  WORDS  GIVE^r  BY  US* 
A6EL — If  words  of  contract  have  special  mean- 
ing given  to  them  by  usage,  that  meaning 
should  be  followed. — Callahan  vs.  Stanley.  57 
CaL  476,  479.  See  Berry  vs.  Kowalsky,  95  CaL 
184,  188.  29  Am.  St.  Rep.  101.  30  Pac.  Rep.  202. 

5.  USAGES  AND  CUSTOM  OF  CORPORA- 
TION  MAY  BBS  SHOWN  TO  NEGATIVE:  claim 
on  implied  contract  for  compensation  by  officer 
of  corporation  for  services. — Fraylor  vs.  So- 
nora  Min.  Co..  17  CaL  594.  595.  See  Burns  vs. 
Sennett,  99  CaL  863.  372.  38  Pac.  Rep.  916;  Mc- 
Carthy vs.  Mt.  Tecarte  U  &  W.  Co.,  Ill  CaL 
828,  838,  842,  48  Pac.  Rep.  956. 


§  1647.  CONTRACTS  EXPLAINED  BY  CIBCXTBISTANCES.  A  contract  may 
be  explained  by  reference  to  the  circumstances  under  which  it  was  made,  and  the 
matter  to  which  it  relates. 


History:     Enacted  March  21,  1872. 


L 
2. 
3. 

4^5. 

6. 

7. 

8-10. 

11. 

12. 

13. 

14,15. 

16. 

17. 
18. 
19. 
20. 
21. 
22. 
23. 


Applied,  cited,  construed,  referred  to,  ete. 

Agreement  to  harvest. 

Assignment  of  claim. 

Contracts  of  guaranty. 

Contract  for  purchase  of  machine. 

Description  in  land  contract. 

Doubtful  instruments. 

Doubtful  oral  promise. 

Doubtful  phrase  in  contract. 

Facts  explaining  language. 

Parol  evidence  of  situation  and  dreum* 

stances. 
Parol   evidence   of  independent   fact   or 

collateral  agreement. 
Power  conferred  by  letter. 
Bule  subject  to  other  rules. 
Situation  of  parties  and  cireumstaneea. 
Stipulated  facts. 

Subject-matter  and  cirenmstances.  ^ 

Tele^ms. 
Testimony  and  circumstances. 


!•  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TOy  etc.,  in:  Renton  vs.  Monnier,  77 
CaL  449.  467,  19  Pac  Rep.  820  (applied) ;  Oren- 
nan  vs.  McOreffor,  78  CaL  268.  862.  20  Pac  Rep. 


559  (applied);  Cullen  vs.  Sprigs,  88  CaL  56,  68, 
28  Pac.  Rep.  222  (applied);  Burns  vs.  Sennett, 
99  CaL  363,  372,  38  Pac.  Rep.  916  (cited);  Hig- 
Sins  vs.  Manson,  126  Cal.  467,  469.  58  Pac.  Rep. 
907  (referred  to);  Sutliff  vs.  Seidenberg.  132 
CaL  63.  65.  64  Pac  Rep.  131.  469  (cited);  Sny- 
der vs.  Holt  Mfgr.  Co..  134  Cal.  324,  328.  66  Pac. 
Rep.  811  (applied);  Curtin  vs.  Ingle.  187  CTaL 
95.  100.  69  Pac.  Rep.  886.  1013  (cited);  First 
Nat.  Bank  vs.  Bowers.  141  Cal.  253.  261.  74 
Pac.  Rep.  856  (applied);  Ames  va  Southern 
Pac.  Co..  141  CaL  728.  731,  99  Am.  St.  Rep.  98, 
75  Pac.  Rep.  810  (cited). 

a.  AGRESBMBXT  THAT  PLAINTIFF  WILL 
HARVBST  all  fprain  now  ffrowins:  during  cur- 
rent season,  and  that  he  will  use  one  or  more 
harvesters  and  keep  It  or  them  in  good  work- 
ins:  condition,  when  taken  in  connection  with 
surrounding:  circumstances  and  facts,  meant 
that  srain  should  be  harvested  with  combined 
harvester  and  that  one  or  more  should  be  used 
as  condition  of  ground  should  Indicate  would 
be  necessary. — Turner  vs.  Kearney.  116  (Jal. 
62.  67.  47  Pac.  Rep.  866. 

S.    ASSIGBrMBlfT  OF  CLAIM. — ^Memorandum 
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written  shortly  before  signer's  death  statingr 
that  for  services  rendered  undersigmed  leaves 
to  Mrs.  M  balance  of  his  account  with  loan 
society,  stating  amount,  and  delivered  with 
bank  book  showing  account  referred  to  to  Mrs. 
M,  was  present  assignment  of  claim  and  not  of 
testamentary  nature. — McCloskey  vs.  Tierney, 
141  Cal.  101,  102,  99  Am.  St.  Rep.  88,  74  Pac. 
Rep.  699. 

4.  CONTRACTS  OF  GUARANTY  are  com- 
mercial instruments  generally  drawn  up  by 
merchants,  sometimes  inartificial  and  often 
loose  in  their  structure  and  form,  and  should 
not  therefore  be  construed  with  nice  and  tech- 
nical care,  but  according  to  facts  and  circum- 
stances accompanying  transaction,  holding  in 
view  as  main  object  to  ascertain  and  effectuate 
intentions  of  parties. — First  Nat.  Bank  vs. 
Bowers.  141  Cal.  258,  261,  74  Pac  Rep.  866. 

6>  Are  not  affected  by  rales  different  from 
those  employed  in  construing  other  contracts, 
but  like  all  other  contracts  should  receive  fair 
and  liberal  interpretation  according  to  true  im- 
port of  their  langruage,  and  may  be  explained 
by  reference  to  circumstances  under  which  they 
are  made  and  matter  to  which  they  relate. — 
First  Nat.  Bank  vs.  Bowers,  141  Cal.  253,  261, 
74  Pac.  Rep.  856. 

6.  CONTRACT  FOR  PURCHASES  OF  MA- 
CHINES.— Where  contract  for  purchase  of  ma- 
chine consists  solely  in  written  order  on  form 
signed  by  purchasers,  containing  printed 
agreement  on  part  of  vendors  that  "these  ma- 
chines are  all  warranted  to  be  made  of  good 
material  and  durable  with  proper  care,"  and  it 
appears  that  machine  sold  was  one  of  peculiar 
build  and  intended  for  particular  purpose,  it 
was  entirely  proper  to  have  all  of  facts  and 
circumstances  laid  before  court  in  order  to 
arrive  at  intention  and  understanding  of  par- 
ties.— Snyder  vs.  Holt  Mfg.  Co.,  184  Cal.  824, 
828,  66  Pac.  Rep.  811. 

7.  DESSCRIPTION    IN    liAND    CONTRACT.— 

Contract  for  sale  of  land  describing  it  as  "40 
acres  of  the  80  acre  tract  at  Biggs,"  Is  good 
as  to  description,  where  it  appears  that  vendor 
owned  an  eighty-acre  tract  at  said  place  and 
had  agreed  with  purchaser  at  time  that  If  he 
would  sell  the  western  half  of  said  eighty- 
acre  tract  to  certain  party  purchaser  would 
take  other  half,  as  subject-matter  Is  thereby 
made  sufficiently  certain. — Preble  vs.  Abra- 
hams, 88  CaL  246,  250,  22  Am.  8t  Rep.  801,  20 
Pac.  Rep.  99. 

8.  DOUBTFUIi  INSTRUMBNT  —  Should  be 
Interpreted  In  llvht  of  snrronndlns  dream- 
stances. — After  ascertaining  relation  of  con- 
tracting parties  to  each  other  and  subject- 
matter  of  contract,  court  will,  If  possible,  so 
construe  Instrument,  however  inartiflclally 
drawn,  as  to  give  effect  to  Intention  of  parties, 
provided  It  can  be  done  without  disregarding 
language  of  Instrument  when  all  its  parts  are 
considered. — First  Nat.  Bank  vs.  Bowers,  141 
Cal.  253,  261,  74  Pac.  Rep.  866.  See  Walsh  vs. 
Hill,  38  Cal.  481;  Lafargue  vs.  Harrison,  70  Cal. 
880,  885,  69  Am.  Rep.  416,  11  Pac.  Rep.  686; 
Graham  vs.  Farmers  &  Merchants'  Bank,  116 
Cal.  463.  466,  48  Pac.  Rep.  384;  London  ft  a  F. 
Bank  vs.  Parrott,  126  Cal.  472,  78  Am.  Bt.  Rep. 
64,  68  Pac.  Rep.  164.    DL  McCasland  vs.  O'Brien, 


67  111.  App.  686.  Ind.  Wills  vs.  Ross,  77  Ind. 
1,  40  Am.  Rep.  279.  N.  T.  Crest  vs.  Burlingame, 
62  Barb.  861.  Fed.  I^ee  vs.  Dick,  35  U.  S.  (10 
Pet.)  482,  bk.  9  K  ed.  503;  Bell  vs.  Bruen,  42 
U.  S.   (1  How.)  169,  bk.  11  L.  ed.  89. 

9.  In  construing  doubtful  Instruments  they 
must  be  interpreted  in  light  of  surrounding- 
circumstances. — Thompson  vs.  McKay,  41  CaL 
221,  228. 

10.  Where  any  doubt  exists  as  to  true  mean- 
Ingr  of  written  Instrument  it  must  all  be  read 
together  and  In  light  of  surrounding  circum- 
stances. Conditional  motives  of  con  tract  I  ng 
parties  as  developed  either  by  recitals  in  in- 
strument, if  any,  or  by  outside  matters  resting 
In  evidence,  must  be  consulted  for  purpose  of 
ascertaining  what  was  real  intention  of  par- 
ties, which,  when  accurately  ascertained,  must 
always  prevail  over  literal  sense  of  terms.—- 
Saunders  vs.  Clark,  29  CaL  299,  304. 

11.  DOUBTFUL  ORAI.  PROMISB.— If  there 
is  any  doubt  as  to  Import  of  oral  promise  or 
agreement,  court  will  look  to  all  circumstances 
of  case,  to  ascertain  intention  of  partlea  at 
time. — Clay  vs.  Walton,  9  CaL  828,  838. 

12.  DOUBTFUL  PHRASES  IN  CONTRACT. — 

When  a  phrase  in  a  contract  Is  of  such  ambig- 
uous Import  that  Its  meaning  cannot  be  de- 
termined from  the  contract,  reference  to  the 
circumstances  concerning  the  parties  at  date 
of  the  transaction  may  be  had  to  explain  or 
arrive  at  its  meaning. — Qrenaan  va  McOregor, 
78  CaL  258,  262.  20  Pac  Rep.  659. 

IS.     FACTS      ESXPLAININO      LANGUAOIO. — 

Facts  which  tend  to  Illustrate  or  explain  the 
language  used  in  the  contract  and  to  place 
the  court  or  Jury,  as  nearly  as  may  be.  In  the 
situation  of  the  parties  as  they  contracted,  are 
always  admissible  when  meaning  of  terms 
used  is  debatable. — First  Nat.  Bank  vs.  Bowers. 
141  Cal.  253,  261,  74  Pac.  Rep.  856. 

14.  PAROL  BVIDESNCB  OF  SITUATION 
AND  CmCUMSTANCBS. — Contract  for  sale  of 
land  may  be  explained.  In  so  far  as  subject- 
matter  of  contract  is  concerned,  by  parol  evi- 
dence of  situation  of  parties  and  surrounding 
circumstances  when  contract  was  made,  and  If 
then  subject-matter  is  Identified  and  terms 
appear  reasonable,  it  is  enough  in  consonance 
with  maxim  "certum  est  quod  certum  reddl 
potest." — Preble  vs.  Abrahams,  88  CaL  246,  251, 
22  Am.  St.  Rep.  801,  26  Pac.  Rep.  99. 

15.  Parol  evidence  is  always  admissible  to 
explain  surrounding  circumstances  and  situa- 
tion and  relations  of  parties  at  and  immediate- 
ly before  execution  of  contract,  in  order  to 
connect  description  with  only  thing  Intended, 
and  thereby  to  identify  subject-matter  and  to 
explain  all  technical  terms  and  phrases  used 
in  local  or  special  sense. — Preble  vs.  Abrahams, 
88  CaL  245,  250,  22  Am.  St  Rep.  801,  26  Pac. 
Rep.  99;  Brewer  vs.  Horst  &  Lachmund  Co., 
127  CaL  643,  647,  60  Pac.  Rep.  418.  60  Ia  R.  A. 
240.  See  Towle  vs.  Carmelo  Li.  ft  C  Co.,  99  CaL 
897,  88  Pac  Rep.  1126. 

1«.  PAROL  BTIDBNCB  OF  INDESPRBTDBNT 
FACT   OR  COLLATERAL  AGRBUMBIVT^—Parol 

evidence  may  be  admitted  to  establish  an  Inde- 
pendent fact  or  to  prove  collateral  agreement 
incidentally    connected    with    stipulations    of 
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4eed  or  other  written  contract. — Moifatt  ys. 
Bulson,  96  CaL  106,  110,  81  Am.  St.  Rep.  192, 
39  Fac.  Rep.  1022.  See  McCrea  vs.  Purmort,  16 
Wend.  (N.  T.)  460,  80  Am.  Dec.  103. 

17.    POWER    CONFERRED    BY    IiESTTBR. — 

In  construing  power  conferred  by  letter  by  one 
party  to  another  It  Is  Incumbent  upon  court  to 
conBider  all  circumstances  in  view  of  which  it 
vas  written. — ^McNeil  vs.  Shirley,  88  Cal.  202, 

1&  RITLE  THAT  INTENTION  OF  PARTIES 
IS  TO  BE  ASCERTAINED  from  writlnsr  alone, 
vhere  contract  is  reduced  to  writin^Tt  is  sub- 
ject to  other  rules  of  law  for  interpretation  of 
contracts,  one  of  which  is  contract  may  be 
explained  by  reference  to  circumstances  under 
which  it  was  made  and  matter  to  which  it 
relates. — Snyder  vs.  Holt  Mf£r<  Co.,  184  Cal.  824, 
32S,  6$  Pac.  Rep.  811. 

lOi     SITUATION     OF    PARTIES     AND     CIR- 

CVMSTANCES. — ^As  between  parties  to  con- 
tract, it  is  proper  to  consider  their  situation 
at  time  of  its  execution  and  their  intention  is 
to  be  gathered  from  words  of  instrument  and 
of  circumstances  under  which  it  was  written 
and  acted  upon. — Delano  vs.  Jacoby,  96  Cal. 
tn,  279,  81  Am.  St.  Rep.  201,  81  Pac.  Rep.  290. 

2ti  STIPCIjATED  facts. — In  construing: 
contract  in  case  where  facts  are  stipulated 
contract  must  be  construed  in  view  of  sur- 
rounding facts  as  shown  in  stipulation. — ^Tur- 


ner Tfl.  Kearney,  116  Cal.  62,  66,  47  Pac  Rep. 
866. 

21.  THE  SUBJECT-MATTER  AND  CIRCUM- 
STANCES.— Contract  must  be  construed  with 
reference  to  subject-matter  and  circumstan- 
ces under  which  it  was  made,  and  evident 
Intention  of  parties  as  made  apparent  by  all 
lansTuagre  used,  keeping  in  view  subject-matter 
and  circumstances. — Shoemaker  vs.  Acker,  116 
Cal.  289.  248,  48  Pac.  Rep.  62. 

22.  TELEGRAMS. — In  Interpretlns  two  tele- 
gnanm  to  ascertain  whether  they  constitute 
sufficient  note  or  memorandum  of  contract 
to  satisfy  requirements  of  statute  of  frauds, 
court  is  permitted  to  interpret  them  by  liffht 
of  all  circumstances  under  which  made, 
and  if,  when  court  is  put  into  possession  of 
all  knowledgre  which  parties  to  transaction  had 
at  time,  it  can  be  plainly  seen  from  mem- 
orandum who  parties  to  contract  were,  what 
subject  of  contract  was,  and  what  were  its 
terms,  then  court  should  not  hesitate  to  hold 
memorandum  sufficient — Brewer  vs.  Horst  & 
Lachmund  Co.,  127  Cal.  648,  646,  60  Pac  Rep. 
418,  60  L.  R.  A.  240. 

28.  TESTIMONY  AlfD  CIRCUMSTANCES.— 
Contract  may  be  explained  by  reference  to  cir- 
cumstances under  which  it  was  made  and 
testimony  which  has  such  tendency  is  ad- 
missible.— Benton  vs.  Monnier,  77  Cal.  449.  457, 
19  Pac.  Rep.  820.  Daley  vs.  Ruddell,  187  CaL 
671.  6t6,  70  Pac.  Rep.  784. 


§1648.  CONTBAOT  RESTBIOTED  TO  ITS  EVIDENT  OBJECT.  However 
broad  may  be  the  terms  of  a  contract,  it  extends  only  to  those  things  concerning 
which  it  appears  that  the  parties  intended  to  contract. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2,1  Contract  between  newspaper  company  and 

carrier. 
4.  Grammatical  constraction  not  always  to  be 

followed. 

1.  APPLIED,  CITED,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Brickell  vs.  Batchelder, 
4S  Cal.  628,  688  (applied);  Ames  vs.  Southern 
Pac.  Ca,  141  Cal.  728,  781.  99  Am.  St  Rep.  98, 
75  Pac  Rep.  810  (cited). 

a.  COIfTRACTT  BETlEinBElf  IfElVSPAPER 
COMPANT  AlfD  CARRIER  by  which  news- 
paper company  was  to  furnish  carrier  dally 
newspapers  to  be  delivered  by  carrier  to  cus- 
tomers secured  by  him,  for  which  carrier  was 
to  pay  newspaper  company  at  certain  rates 
thereafter  to  be  aflrreed  upon  by  parties,  is  not 
contract  for  services. — Stewart  L.  ft  C  Ca  vs. 
Krambs.  189  C^aL  818,  821,  78  Pac  Rep.  864. 


8.  Where  newspaper  contracted  to  furnish 
route  carrier  papers  at  and  for  price  to  ue 
agreed  upon  by  them,  and  they  afterwards 
agreed  upon  certain  price,  such  agreement 
does  not  bind  newspaper  to  continue  to  fur- 
nish newspapers  at  rate  that  was  not  accept- 
able to  it,  and  route  owner  is  not  required 
to  continue  to  receive  papers  at  rate  not  ac- 
ceptable to  him,  and  if  parties  disagreed  as  to 
price  to  be  paid,  agreement  was  practically 
at  end. — Stewart  L.  &  C.  Co.  vs.  Krambs,  139 
Cal.  818,  822,  78  Pac  Rep.  554. 

4.  GRAMMATICAIi  CONSTRUCTION  OF 
INSTRUMENT  IS  NOT  ALTITAYS  TO  RE  FOL- 
liOWED,  nor  ought  particular  collocation  of 
its  words  always  to  prevail,  but  that  construc- 
tion Is  always  to  be  adopted  which  will  ao- 
complish  object  for  which  instrument  was  exe- 
cuted.— Hancock  vs.  Watson,  18  CaL  187,  189. 


§  1649.  INTEBPBETATION  IN  SENSE  IN  WHICH  PBOMISOB  BELIEVED 
PBOmSEE  TO  BELT.  If  the  terms  of  a  promise  are  in  any  respect  ambiguous 
or  micertain,  it  must  be  interpreted  in  the  sense  in  which  the  promisor  believed,  at 
the  time  of  making  it,  that  the  promisee  understood  it. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstraed,  referred  to,  etc* 

2.  Ambigaous  contract. 

1,4.  Contemporaneous  construction  hj  parties. 
5.  Contract  vaguely  expressed. 


6.  "Daring  the  drj  season  of  the  year^  not 

uncertain. 

7.  Parol  evidence  to  complete  incomplete  de- 

scription. 
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S,  9.  Same — To  supply  insufficient  or  omitted 
description. 
10.  Same — To  explain  ambiguous  contract, 
lly  12.  Same — Inadmissible,  when. 

13.  Bule  excluding  evidence  does  not  apply, 

when. 

14.  Section  and  §  1864  Code  Civil  Procedure 

for  same  purpose. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
FERRED  TOy  etc..  In:  Rapp  vs.  Spring  Valley 
Gold  Co.,  74  Cal.  532,  634,  16  Pac.  Rep.  825 
(referred  to);  San  Dleso  Flume  Co.  vs.  Chase 
(Cal.  Feb.  14,  1893),  32  Pac.  Rep.  246,  246 
(construed);  Lasslng"  vs.  James,  107  CaX.  S48, 
364,  40  Pac.  Rep.  534  (applied);  Balfour  vs. 
Fresno  Canal  &  I.  Co.,  109  CaL  221,  228,  41 
Pac.  Rep.  876  (applied);  SutllfC  vs.  Seldenber^Tt 
132  Cal.  63,  65,  64  Pac.  Rep.  181,  469  (cited); 
I^aldlaw  vs.  Aiarye,  133  Cal.  170,  179,  65  Pac 
Rep.  391  (applied). 

As  to  which  conatrnctlon  preferred,  see  Code 
Civ.  Proc.  1 1864  and  note. 

2.  AMBIGUOUS  CONTRACT.— Sections  1649 
and  1664  are  applicable  to  ambigruoua  contract 
drawn  by  contractor  for  erection  of  building:, 
where  It  was  shown  that  owner  had  discussed 
with  contractor  necessity  for  complete  new 
floor,  and  contractor  had  said  it  was  necessary, 
and  owner  understood  contractor  to  mean 
that  entire  second  story  was  to  be  refloored, 
and  such  contract  must  be  construed  in  Il£rht 
of  those  sections. — Laldlaw  vs.  Marye,  188  CaL 
170,  179,  65  Pac.  Rep.  891. 

8.  CONTBMPORANBOUS  AND  PRACTICAI< 
CONSTRUCTION  OF  CONTRACT  BY  PARTU38 

thereto  Is  strong*  evidence  as  to  its  meaning: 
If  its  terms  are  equivocal. — Keith  vs.  Electrical 
E.  Co.,  136  Cal.  178,  181,  68  Pac.  Rep.  698. 

4.  Where  acts  and  conduct  of  parties,  to- 
gether with  sworn  statement  of  plaintiff,  all 
tended  to  show  that  deed  was  to  be  In  lieu  of 
certain  notes  and  mortgage,  and  tendered  aa 
security  for  indebtedness  due  and  to  become 
due,  and  such  was  contemporaneous  and  prac- 
tical construction  placed  upon  contract  by 
parties,  it  will  be  strong  evidence  that  such 
was  their  intention. — Bell  vs.  Staacke,  141  Cal. 
186,  201.  74  Pac.  Rep.  774. 

5.  CONTRACrr     TAOUELY     BXPRBSSESD.— 

Written  agreement  between  cigar  firm  and 
C  reciting  that  in  consideration  of  C*s 
assisting  firm's  distributing  agents,  A  and 
B,  to  make  success  of  their  line  of  cigars  in 
San  Francisco  and  other  territories,  allowed  as 
per  contract  with  A  and  B.  and  for  all  ser- 
vices necessary  to  represent  their  interest,  firm 
agrees  to  pay  C  five  per  cent  commission  on 
all  sales  made  in  California  and  above  men- 
tioned territories,  sold  by  A  and  B  or  any 
future  house  firm  may  select,  arrangement  to 
remain  in  force  as  long  as  goods  find  ready 
sale  on  coast,  commission  to  be  paid  monthly, 
was  not  so  vaguely  expressed  as  to  be  wholly 
unascertalnable  nor  void  for  uncertainty.— 
Sutllff  vs.  Seldenberg,  182  Cal.  68,  66,  64  Pac. 
Rep.  181,  469. 

6.  <«DURINO  DRY  SEASON  OF  YEAR**— Not 
Indellnlte. — Contract  apportioning  water  be- 
tween different  parties  "during  dry  season  of 
year"  is  not  indefinite  or  uncertain,  as  dry 
season  of  year  means  that  season,  regardless 


of  time  of  year,  when  resort  to  irrigation  Is 
necessary  for  preservation  and  cultivation  of 
crops. — Daly  vs.  Ruddell,  187  Cal.  671,  676,  70 
Pac.  Rep.  784. 

T.  PAROL  BTIDENCB — To  complete  lii- 
eomplete  deacrtptlon. — Rule  as  to  particularity 
of  description  required  in  executory  contract 
to  convey  is  extremely  liberal  in  favor  of  its 
sufllciency.  Rule  is  that  where  description, 
so  far  as  It  goes,  is  consistent,  but  does  not 
appear  to  be  complete,  it  may  be  completed 
by  extrinsic  parol  evidence,  provided  new  de- 
scription is  not  introduced  into  body  of  con- 
tract.— ^Marriner  va  Dennison,  78  Cal.  202,  207» 
20  Pac.  Rep.  386.  See  Lick  vs.  O'Donnell,  Z 
Cal.  69,  68,  58  Am.  Dec  883;  Stanley  vs.  Green, 
12  Cal.  148,  162;  McConnell  vs.  Brlllhart,  17 
111.  354,  860,  65  Am.  Dec.  661;  Colerick  vs. 
Hooper,  8  Ind.  816,  56  Am.  Dec.  605;  Torr  vs. 
Torr,  20  Ind.  118;  Baldwin  va  Kerlin,  46  Ind. 
426. 

8.  To  anpply  Insulllclency  or  omitted  de- 
scription.— Contract  for  sale  of  strip  of  land 
"In  front  of  Golden  Rule  store  and  Stent 
market,'*  land  not  being  inclosed  in  any  mode 
designated  upon  ground,  and  it  not  being  indi- 
cated how  far  it  is  located  from  Golden  Rule 
store,  and  its  width  and  length  not  being* 
given,  contains  no  sufllclent  description,  and 
cannot  be  helped  in  that  respect  by  parol  evi- 
dence of  what  land  was  Intended. — Craig  vs. 
Zellan,  137  Cal.  105,  69  Pac.  Rep.  853. 

8.  Parol  evidence  to  Identify  description  of 
property,  in  agreement  for  its  sale,  with  its 
location  upon  ground,  but  not  for  purpose  of 
ascertaining  and  locating  land  about  which 
parties  negotiated  and  supplying  description 
which  they  have  omitted  from  writing. — Cralgr 
va  Zellan,  187  Cal.  105,  69  Pac.  Rep.  853. 

10.  To  explain  amblvnona  contract. — If  con- 
tract is  ambiguous  and  uncertain  in  regard  to 
terms  of  payment  therein  contained,  it  can  be 
explained  and  rendered  certain  by  parol  evi- 
dence.— Lasslng  va  James,  107  Cal.  348.  35 4» 
40  Pac.  Rep.  634. 

11.  Inadmissible,  when. — If  after  full  con- 
sideration of  surrounding  circumstances  court 
is  able  to  declare  with  certainty  what  inten- 
tion of  parties  was  from  writing  itself,  no 
matter  how  difficult  the  task  may  be,  it  is  not 
ambiguous  or  uncertain  within  meaning  of 
rule  laid  down  in  i  1649,  and  court  cannot 
travel  outside  four  corners  of  instrument. — 
San  Diego  F.  Co.  vs.  Chase  (Cal.  Feb.  14,  1898), 
82  Pac.  Rep.  245. 

18.  No  matter  how  much  court  may  have 
doubted  what  true  construction  of  contract 
ought  to  be,  if  Anally  satisfied  that  intention 
can  be  certainly  ascertained  from  writing, 
parol  evidence  cannot  be  introduced  as  to  in- 
tention of  parties  on  ground  that  its  terms  aro 
ambiguous  or  uncertain. — San  Diego  F.  Co.  va 
Chase  (Cal.  Feb.  14,  1898),  88  Pac.  Rep.   246. 

IS.  RULES  "WHICH  ESXCIiUDES  BVIDEIVCB 
AFFECTIHrO  TERMS  OF  WRITTEN  instru- 
ment does  not  apply  when  parties  have  not  In- 
corporated into  instrument  all  of  terms  of 
their  agreement,  and  when  evidence  oflPered  or 
agreement  sought  to  be  proved  is  not  incon- 
sistent with  terms  embodied  in  instrument.— » 
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SiTen  rm,  Slyera,  97  CaL  S18,  Stl,  82  Pac  Rep. 
i7L 

14.  SBCTIOlf  1<I4»  dVTL  CODB,  AND 
I18M  CODES  CIVIIi  PROCESDURBy  seem  In- 
tended to  accomplish  same  purpose,  althousrh 
expressed  In  different  words,  and  if  they  au- 
thorize introduction  of  parol  evidence  to  ascer- 
tain  intention    of   parties    where    contract    is 


ambigruous  or  uncertain,  this  does  not  mean 
whenever  proper  Interpretation  of  contract  is 
difQcult  matter  or  one  about  which  men  may 
differ.  They  are  qualified  by  1 1639  of  Civil 
Code  and  1 1869  of  Code  of  Civil  Procedure. — 
San  Dieso  F.  Co.  vs.  Chase  (CaL  Feb.  14,  1893), 
82  Pao.  Rep.  246. 


§1660.    PABTIOXTLAB  GLAUSES  SUBOSDINATE  TO  GENERAL  INTENT. 

Particular  clauses  of  a  contract  are  subordinate  to  its  general  intent. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc« 

2.  Clause  Limiting  deed  to  quitclaim  controls^ 

when. 

3.  General  intent  controls  particular  intent. 

4.  General  meaning  gives  way,  when. 

5,6.  Plain  intention   controls  particular  stat^ 
ment  or  clause. 

1.  APPLIED,  CITE!D,  COIfSTRUBD,  REU 
FERRED  TO,  etc.,  in;  Hyatt  vs.  Allen,  64  CaL 
3S3,  870  (applied);  Turner  vs.  Kearney,  116 
CaL  62,  67.  47  Pac.  Rep.  866  (applied);  Grif* 
flth  Co.  vs.  Los  Angreles  (CaL  Sept.  S.  1898), 
S4  Pac  Rep.  888,  884  (applied);  Jackson  ys. 
Puget  Sound  Lumber  Co.,  128  CaL  97,  100,  65 
Pac  Rep.  778  (cited);  Alcorn  vs.  Bushke,  188 
CaL  655,  668.  66  Pac.  Rep.  15  (cited). 

As  f  wputpuukciem  and  Inconalateat  words, 
lee  post   II 1662,    1663    and    notea 

2.  (7LAUSE  lilMITINO  DEED  TO  (QUIT- 
CLAIM CONTROLS,  l^^HEN.  —  Where  deed  Is 
made  of  bargraln  and  sale  conveying:  full  prop- 
erty in  fee  simple  absolute,  but  concludes  with 
words  "it  is  fully  understood  that  as  to  title 
this  Is  only  quitclaim  deed"  latter  clause  will 
qualify  estate  erranted. — ^Morrison  vs.  Wilson, 
SO  Cal.  844.  848. 

SL  GEIfERAL  IlfTElVT  CONTROLS  PAR- 
TKTULAR  INTENT, — General  rule  in  consider- 
ation of  writings  is  that  where  greneral  Intent 
appears  it  shall  control  particular  intent.—* 
Hyatt  va  Allen,  64  CaL  858,  870. 

4i    uencml    meaning    gtrem    wayy    vrben. — If 

parties  who  insert  clause  in  their  contract  to 
effect  that  laneruagre  used  by  them  should  be 
taken  in  certain  sense  which  had  become  pro- 


vincial, or  in  meaning:  borne  by  it  in  particular 
trade,  and  particularly  if  they  should  proceed 
to  state  agreed  definition  in  detail,  and  defi- 
nition turned  out  to  be  clear  and  unamblgruous, 
greneral  meaning:  would  have  to  g'ive  way. — 
Morrison  vs.  Wilson,  80  Cal.  844,  848. 

5.  PLAIN  INTENTION  CONTROLS  PAR- 
TICULAR  STATEMENT  OR  CLAUSE.— Lease 
Of  land  for  one  year,  lessee  to  go  on  land  and 
raise  crop,  title  to  crop  and  grrain  to  be  in 
lessor,  and  after  crop  is  harvested  it  to  be 
hauled  to  certain  market  and  stored  and  out  of 
proceeds  lessor  to  receive  stipulated  rent,  bal- 
ance, if  any,  to  so  to  lessee,  does  not  show 
intention  on  part  of  parties  that  lessor  was  to 
own  crop,  but  merely  to  hold  it  as  security 
for  his  rent,  and  any  direct  statement  in  con- 
tract itself  that  such  was  not  purpose,  or  that 
title  to  crop  was  to  remain  in  lessor,  must  go 
down  as  a8:ainst  plain  intention  of  parties  to 
contrary. — Stockton  Bav.  &  L.  Soc.  vs.  Purvis, 
112  CaL  286,  241,  68  Am.  St  Rep.  210,  44  Pac. 
Rep.   561. 

6.  Where  plain  object  of  contract  between 
city  for  building  of  conduit  was  that  city 
should  retain  certain  sum  of  money  from  con- 
tract parties  to  indemnify  it  for  any  defects 
in  work  or  repairs  made  necessary  by  inferior 
work,  clause  in  said  contract  that  city  should 
pay  to  contractors  so  much  of  sum  withheld 
as  has  not  been  used  for  such  purposes,  at  ex- 
piration of  six  months  from  its  completion, 
will  not  be  allowed  to  override  general  Intent 
of  contract. — Griffith  Co.  vs.  Los  Ang:eles  (CaL 
Sept  8,  1898),  64  Pac.  Rep.  883,  884. 


§  1661.  CONTBAGT,  PARTLY  WEITTBN  AND  PARTLY  PRINTED.  Where 
a  contract  is  partly  written  and  partly  printeii,  or  where  part  of  it  is  written  or 
printed  under  the  special  directions  of  the  parties,  and  with  a  special  view  to  their 
intention,  and  the  remainder  is  copied  from  a  form  originally  prepared  without 
special  reference  to  the  particular  parties  and  the  particular  contract  in  question, 
the  -written  parts  control  the  printed  parts,  and  the  parts  which  are  purely  orig- 
inal control  those  which  are  copied  from  a  form.  And  if  the  two  are  absolutely 
repugnant,  the  latter  must  be  so  far  disregarded. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  constmed,  referred  to,  etc 
2,3.  Written  portion  controls  when  printed  por- 
tion is  inapplicable  or  repugnant. 


1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
nsBBED  TOy  etc,  in:  Vorwerk  ya.  Nolte,  87 
CaL  236,  289,  86  Pac  Rep.  412  (applied);  Yoch 

c.  a— 81 


ys.  Home  Mutual  Ins.  Co.,  Ill  Gal.  608,  609,  44 
Pac.  Rep.  189,  84  L.  R.  A.  867   (applied). 

9.  WRITTBN  PORTIOlf  CONTROLS  WHEN 
PRINTED  PORTION  IS  INAPPLICABLE  OR 
REPUGNANT. — If  there  Is  any  repuflrnancy  In 
written  phrase  of  eontract  "such  as  Is  usually 
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kept  In  eountnr  stores"  and  printed  clause 
"any  usagre  or  custom  of  trade  or  manufacture 
to  contrary  notwithstanding:/'  former  controls 
latter  as  beinsr  more  deliberate  expression  of 
contracting  partiea — ^Yoch  ts.  Home  Mut.  Ina 
Co.,  Ill  Cal.  608,  609,  44  Pao.  Rep.  189,  84  U 
R.    A.    857. 

8.  Where  contract  of  sale  of  real  property 
Is  partly  written,  partly  printed  on  printed 
form,    printed   part   of   which   contains   words 


"time  is  essence  of  this  contract"  is  not  ap- 
plicable to  written  portion  of  contract;  written 
portion  will  control  under  rule  prescribed  In 
1 1651.— Vorwerk  vs.  Nolte,  87  Cal.  236.  240,  25 
Pac.  Rep.  412.  See  Harber  va  Albany  Ins.  Co., 
17  N.  T.  194,  198;  People  vs.  Saxton,  22  N.  T. 
309,  78  Am.  Dec.  191;  Harber  va  New  York 
City  Ins.  Co.,  22  N.  Y.  441,  444;  Clark  vs.  Wood- 
rufr,  88  N.  Y.  518. 


§  1652.  BEPUONANOIES,  HOW  BEOONOILED.  Repugnancy  in  a  contract 
must  be  reconciled,  if  possible,  by  snch  an  interpretation  as  will  give  some  effect 
to  the  repugnant  clauses,  subordinate  to  the   general   intent   and   purpose   of  the 

whole  contract.  History:     Enacted  March  21^  1872. 

1.  Applied,  cited,  eonstraed,  referred  to,  ete. 

2.  Clauses  in  feeding  contract  not  repugnant. 
8.  Inconsistent  or  repugnant  phrases  to  be  re- 
jected. 


1.  APPLIBD,  CITBD*  C01fSTRUE3>9  REI- 
FBRRED  TO,  etc.,  in:  Jackson  vs.  Pu^et 
Sound  Lumber  Co.,  128  Cal.  sf7,  100,  56  Pac  Rep. 
788    (cited). 

As  to  conatrac^lon  of  repnirnant  dansca  la 
contract,  which  ■hall  prevail,  see  monogrraphlo 
note  60  Am.  St.  Rep.   93. 

2.  CLAUSBS  NOT  RBPUGN AlVT.—Provision 

in  contract  providlngr  for  feeding  of  cattle  in 
field  containingr  nine  stacks  of  hay,  in  which 
it  was  provided  that  five  dollars  per  ton  should 
be  paid  for  each  ton  of  hay  fed  between  date 
of  contract  and  future  date,  while  another 
clause  provided  for  measurin^r  of  entire  nine 
stacks  of  hay  for  purpose  of  determining:  num- 


ber of  tons  therein,  and  for  partial  payments 
therefor  at  respective  times  when  such  pay- 
ments are  to  be  made,  and  date  of  final 
payment  for  balance  due,  are  not  directly  con- 
flicting, but  inconsistency  or  repugnancy  Is 
more  seemin^r  than  real,  as  by  first  clause  he 
agrrees  to  pay  for  all  hay  used  prior  to  certain 
date,  and  by  second  clause,  which  is  simply 
broader  and  reaches  further,  he  agrees  to  pay 
for  all  of  hay  In  nine  stacks. — Lassing  ▼>- 
James,  107  Cal.  848,  354,  40  Pac  Rep.  534. 

S.     INTENT  OF  PARTIB8  MUST  BBS  FOUND 
IN  FAIR  INTERPRBTATION  OF  ALIi  TBRM9 

of  contract,  and  if  any  particular  phrase  or 
clause  be  repugnant  to  or  inconsistent  with 
what  appears  to  object  and  intention  of  par- 
ties as  grathered  from  consideration  of  pro- 
visions of  contract  it  should  be  rejected.^ 
Coleman  vs.  Commins,  77  CaL  648,  564,  20  Pac 
Rep.  77. 


§  1653.  INCONSISTENT  WOBDS  BEJEOTED.  Words  in  a  contract  which  are 
wholly  inconsistent  with  its  nature,  or  with  the  main  intention  of  the  parties,  are 
to  be  rejected.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Abbreviation  "etc."  to  be  rejected,  when. 
8.  Abbreviations    if    meaningless    to    be    disre- 
garded. 

4.  Inconsistent  clanse  rejected. 


1.  APPLIBD,  CITBD,  CONSTRUE3>,  RE- 
FERRED TO,  etc.,  in:  Jackson  vs.  Pueet  Sound 
L.  Co..  123  Cal.  97,  100,  56  Pac.  Rep.  788  (cited); 
Alcorn  vs.  Bushke,  183  Cal.  656,  668,  66  Pac. 
Rep.  16  (cited);  Ames  vs.  Southern  Pac  Co., 
141  Cal.  728,  731,  99  Am.  St  Rep.  98,  76  Pac. 
Rep.  810  (cited). 

2.  ABBRBTIATIOlf  «<BTa'»  IN  CONTRACT 
WHERE  IT  IS  MBANINOLBS8  in  connection 
used,  and  in  no  manner  affects  legal  construc- 
tion of  agrreement,  does  not  render  writing  in- 
complete as  contract  of  sale,  nor  Justify  con- 
clusion that  it  was  not  intended  by  the  parties 
as  a  memorial  of  all  the  terms  of  their  con- 
tract, and  it  is  to  be  disregarded  as  surplus- 
age.— Harrison  vs.  McCormick,  89  CaL  827,  881, 
23  Am.  St.  Rep.  469.  26  Pac  Rep.  830. 


8.  ABBREVIATIONS— Am  dlaresarded  when 
used  In  a  contract.  If  they  appear  to  be,  even 
with  the  aid  of  parol  evidence,  meaningless, 
and  that  complete  contract  expressed  without 
them. — ^Moulton  vs.  Karris,  94  Cal.  420,  421,  29 
Pac.  Rep.  706;  Berry  va  Kowalsky,  96  Cal.  184, 
189,  29  Am.  St.  Rep.  101,  80  Pac.  Rep.  202. 

4.     INCONSISTENT    CLAUSE    REJECTED. — 

Contract  of  sale  of  real  estate  containing 
clause  that  "possession  of  lot  is  to  be  both 
srlven  and  guaranteed  to  purchaser  on  transfer 
of  title"  entitles  purchaser  to  actual  possessio 
pedis  of  whole  lot,  and  is  not  relieved  or  modi- 
fied by  another  clause  providing  that  he  is  to 
receive  rent  from  and  after  certain  date- 
Benson  vs.  Shotwell,  87  CaL  49,  66,  86  Pac  Rep. 
249. 

As  to  rejection  of  Inconsistent  clanaea  or 
words,  see  Coleman  va  Commins,  77  Cal.  548. 
664.  20  Pac.  Rep.  77;  Decorah  va  Kesselmeier, 
45  Iowa  166;  Stockton  vs.  Turner,  T  J.  J.  Marsh. 
(Ky.)  192;  Buck  vs.  Burk,  18  N.  Y.  887. 


§  1654.    WOSDS  TO  BE  TAKEN  MOST  STBONOLT  AGAINST  WHOM.    In 

cases  of  uncertainty  not  removed  by  the  preceding  rules,  the  language  of  a  con- 
tract should  be  interpreted  most  strongly   against   the   party   who    caused    the 


ntni.] 


CONSTRUCTION    OF   WORDS    STRONGLY    AGAINST    WHOM.        (18S5)       11954 


uncertainty  to  exist.  The  promisor  is  presumed  to  be  such  party;  except  in  a 
contract  between  a  public  officer  or  body,  as  such,  and  a  private  party,  in  which 
it  is  presumed  that  all  uncertainty  was  caused  by  the  private  party. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc, 

2.  Cases  covered  hy  section. 

3.  Construed  against  signer. 

4.  Construed  most  strongly  against  promisor. 
5,6.  Contracts  of  guaranty. 
7-10.  Insurance  policies. 

1],12.  Municipal  contracts — ^Bule  applied. 

13.  Bule  applied  to  state  swamp-land  patent. 


1.  APPIilBDy  CITED,  COlfSTRUBSD,  RB- 
rSRRED  TO,  etc.,  in:  Cullen  va.  SprlsSf  88 
CaL  56,  62,  23  Pac.  Rep.  222  (construed);  Las- 
slog  vs.  James,  107  Cal.  348,  855,  40  Pac.  Rep. 
sn  (applied) ;  Northey  vs.  Bankers  Life  Assoc, 
110  Cal.  547,  550,  42  Pac.  Rep.  1079  (applied); 
Toch  vs.  Home  Mut  Ins.  Co.,  Ill  Cal.  503, 
SOS,  44  Pac.  Rep.  189.  84  L.  R.  A.  857  (applied); 
ICcPherson  vs.  San  Joaquin  Co.  (Cal.  Mar.  24, 
1899),  56  Pac.  Rep.  802,  803  (referred  to);  Lon- 
don A  &  F.  Bank  vs.  Parrott.  125  Cal.  472, 
482,  78  Am.  SL  Rep.  64,  58  Pac.  Rep.  164  (ap- 
plied); Fllnn  vs.  Mowry,  131  Cal.  481,  484,  63 
Pac  Rep.  724  (applied);  Laldlaw  vs.  Marye, 
133  Cal.  170,  179.  65  Pac.  Rep.  891  (referred 
to);  Keith  vs.  Electrical  E.  Co.,  186  Cal.  178, 
ISl,  68  Pac  Rep.  598  (applied);  McCloskey  vs. 
Tlerney,  99  Am.  St  Rep.  88,  141  Cal.  101,  102, 

74  Pac  Rep.  699  (cited);  Miller  vs.  Grunsky, 
141  Cal.  441,   454,  66  Pac.   Rep.  868   (applied), 

75  Id.  48. 

2.  CASES    COVERED    BY    SBCTTIOlf^-^It    Is 

only  In  case  of  uncertainty  "not  removed  by 
preceding:  rules  of  interpretation"  that  1 1664 
requires  contract  between  public  officer  or 
body  and  private  party  to  be  interpreted  most 
strongly  agrainst  private  party  as  beingr  the 
one  who  presumably  caused  the  uncertainty. 
—Cullen  vs.  SprigrSTt  83  CaL  66,  62,  28  Pac. 
Rep.  222. 

3.  CONSTRUED  AGAIlfST  SIGNER.  —  Ib- 
•tmnent  alsned  by  party  la  to  be  Interpreted 

most  strongrly  agrainst  him. — Fllnn  vs.  Mowry, 
ISl  CaL  481,  484.  63  Pac  Rep.  724. 


4i  CoBtmet  amblsnoiui  and  vneertaln  with 
TCcard  to  promlacn  contained  therein  should  be 
interpreted  most  strongrly  against  promisor, 
who  is  presumed  to  be  party  causingr  uncer- 
tainty.— loMSlne  vs.  James,  107  Cal.  848,  866, 
40  Pac.  Rep.  634;  Keith  vs.  Electrical  E.  Co., 
136  C^L  178,  181,  68  Pac.  Rep.  598. 


5.  CONTRACTS    OF    OUARANTY.- 

ties  are  contracts  of  extensive  use  In  commer- 
cial world,  upon  faith  of  which  largre  credits 
and  advances  are  made,  and  care  should  be 
taken  to  hold  party  bound  to  full  extent  of 
what  appears  to  be  his  engragrement. — First 
Nat  Bank  vs.  Bowers,  141  CaL  258,  261,  74  Pac. 
Rep.  856. 

6.  If  laninuice  fhlrly  saseeptlble  of  two  In- 
tcryretatlona  either  of  which  Is  in  spirit  of 
ffoaranty,  gruarantor  Is  not  at  liberty  to  say 
that  person  to  whom  It  Is  grlven  was  not  justi- 
fied In  acting:  upon  either,  or  that  he  should 
have  acted  upon  one  rather  than  other. — Lon- 
don &  s.  F.  Bank  vs.  Parrott,  126  CaL  478,  482, 


78  Am.  St.  Rep.  64,  68  Pac.  Rep.  164.  See 
Lafarffue  vs.  Harrison,  70  CaL  380,  69  Am.  Rep. 
416,  11  Pac.  Rep.  636;  Gates  vs.  McKee,  13  N.  Y. 
232,  64  Am.  Dec.  646;  Powers  vs.  Clarke,  127 
N.  Y.  417,  28  N.  E.  Rep.  402;  Smith  vs.  Molle- 
son,  148  N.  Y.  241,  42  N.  E.  Rep.  669;  Pratt  vs. 
Matthews,  24  Hun  (N.  Y.)  386;  Bell  vs.  Bruen. 
42  U.  &  (1  How.)  169.  bk.  11  L.  ed.  89;  Lawrence 
vs.  McCalmont,  48  U.  a  (2  How.)  426.  bk.  11 
L.  ed.  326. 

7.  UfSURAKCE  POLICIES.— Stlpnlatlon  or 
exception  to  a  policy  of  insurance,  emanating 
from  Insurer,  if  capable  of  two  meanings,  one 
is  to  be  adopted  which  is  most  favorable  to 
insured;  and  when  underwriters  have  left  their 
desiffn  doubtful  by  using:  obscure  langniagre, 
construction  to  be  adopted  is  one  most  unfavor- 
able to  them. — Bayley  vs.  Employers'  Liability 
Assur.  Co.,  125  CaL  846,  352.  68  Pac.  Rep.  7. 
See  Merrick  vs.  Qermania  lus.  Co.,  64  Pa.  St. 
277. 

8.  Contraet  of  Insurance  la  to  be  Interpreted 
by  same  rale*  as  any  other  contract,  so  as  to 
grive  effect  to  mutual  Intent  of  parties  as  it 
existed  at  time  of  contracting,  so  far  as  same 
is  ascertainable,  and  if  reduced  to  writing:  in- 
tention of  parties  is  to  be  ascertained  from 
writing:  alone  if  possible;  whole  contract  is  to 
be  taken  tog:ether;  when  it  is  partly  written 
and  partly  printed,  written  part  controls 
printed  part,  and  if  there  be  any  repugrnancy 
between  two,  the  printed  part  must  be  disre- 
grarded;  it  may  be  explained  by  reference  to 
circumstances  under  which  it  was  made;  in 
cases  of  uncertainty  it  is  to  be  interpreted 
most  strongrly  ag:ainst  party  who  caused  un- 
certainty to  exist. — Yoch  vs.  Home  Mut.  Ins. 
Co.,  Ill  CaL  608,  608,  44  Pac.  Rep.  189,  84  L. 
R.  A.  857. 

0.  If  Ita  lanamase  may  be  understood  In 
more  senses  than  one^  an  insurance  policy  is 
to  be  construed  most  strong:ly  against  Insurer. 
— ^Northey  vs.  Bankers'  Life  Assoc,  110  CaL 
647,  550,  42  Pac.  Rep.  1079.  See  Rankin  vs. 
Amazon  Ins.  Co.,  89  CaL  203,  209,  23  Am.  St. 
Rep.  460,  26  Pac.  Rep.  872;  Thompson  vs. 
Phcenix.  136  U.  S.  287,  bk.  84  L.  ed.  408,  10  Sup. 
Ct.  Rep.  1019. 

10.  Where  langrua^e  of  policy  may  be  un- 
derstood in  more  senses  than  one  it  is  to  be 
construed  most  strongrly  ag:ainst  Insurer,  but 
where  there  is  no  Imperfection  or  ambigruity 
in  lang:uag:e  it  must  be  construed  like  any 
other  contract — according:  to  intention  of  par- 
ties.— Bayley  vs.  Employers'  Liability  Assur. 
Co.,  125  CaL  846.  858,  68  Pac.  Rep.  7.  See  Ran- 
kin vs.  Amazon  Ins.  Co.,  89  CaL  803,  23  Am.  St. 
Rep.  460,  26  Pac.  Rep.  872. 

11.  MUlf  ICIPAL  CONTRAOT8— Rnle  appUed. 

— Where  contract  by  city  for  the  boringr  of 
well  provides  that  oity  should  furnish  casingr 
therefor,  but  It  Is  not  provided  that  casingr 
shall  be  of  proper  streng:th  suitable  for  pur- 
poses, such  would  be  implied,  and  no  presump- 
tion should  be  lndulg:ed  under  S1664  to  over- 
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oome  such  implication. — ^McPherson  vs.  San 
Joaquin  Co.  (Cal.  Mar.  24»  1899),  66  Pac  Rep. 
802.  803. 

12.  Where  in  contract  for  boring:  well  for 
county  it  was  agreed  that  all  casinsr  for  well 
should  be  furnished  by  county,  S  1654,  provid- 
ing that  where  uncertainty  exists  in  contract 
between  private  party  and  public  officer  the 
uncertainty  is  presumed  to  be  caused  by  pri- 
vate party,  cannot  be  invoked  by  city  to  allow 
it  to  furnish  casing:  that  is  unsuitable  and  un- 


safe.— McPherson    vs.    San    Joaquin    Co.    (Cal. 
Mar.  24,  1899),  66  Pac.  Rep.  802.  803. 

13.  Rale  applied  to  «tate  sw^amp-laad  pat- 
cat* — Rule  in  interpretation  of  contracts  or 
conveyances  that  where  uncertainty  exists  in 
contract  between  public  officer,  or  body  as  such, 
and  private  party,  it  is  presumed  all  uncer- 
tainty was  caused  by  private  party,  applied 
in  construction  of  state  swamp-land  patent. — 
Miller  vs.  Grunsky,  141  Cal.  441,  464,  66  Pac 
Rep.  868,  76  Pac.  Rep.  48. 


§1655.  REASONABLE  STIPULATIONS,  WHEN  IMPLIED.  Stipulations 
which  are  necessary  to  make  a  contract  reasonable,  or  conformable  to  usage,  are 
implied,  in  respect  to  matters  concerning  which  the  contract  manifests  no  con- 
trary intention.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Agreement  for  "reasonable  notice." 

3.  Implied  condition  of  good  title. 
1.  Law  will  implj,  what. 

5.  Not  to  be  extended  by  implication,  except. 

6.  Parties  may  assign  to  words  their  own  mean- 

ing. 

7.  Provision  providing  what  the  law  would  have 

implied. 

8.  Beasonable  stipulations  are  implied. 


1.  APPLIBD,  CITED,  CONSTR17ED,  RB- 
inSRRED  TO»  etc.,  in:  Blgsrerstaff  vs.  BriggB 
(Cal.  July  18,  1884),  4  Pac.  Rep.  871  (applied); 
Burns  vs.  Sennett,  99  Cal.  863,  872,  88  Pac 
Rep.  916   (referred  to). 

a.  Alf  AGRKEMBNT  FOR  ^RBASONABLiB 
notice:.'' — Agreement  that  If  certain  stock  of 
estate,  in  course  of  administration  of  said  es- 
tate, shall  be  sold  at  auction  upon  "reasonable 
notice"  proceeds  of  said  sale  shall  amount  to 
certain  sum,  means  such  notice  of  sale  as  is 
required  by  statute. — Halleck  vs.  Moss.  22  CaL 
266.  277. 

8.  IMPL.IBD  CONDITIOlf  IB  IN  ESVERY 
EXECUTORY  CONTRACT  FOR  SALE  OF 
LAND  that  title  of  vendor  is  good,  and  that  he 
will  transfer  to  vendee  by  his  deed  title  unen- 
cumbered and  without  defect. — Easton  vs. 
Montgomery,  90  Cal.  80V,  812,  26  Am.  St  Rep. 
123.  27  Pac.  Rep.  280.  See  Dwight  vs.  Cutler, 
81  Mich.  566,  64  Am.  Dec.  106;  Burwell  vs. 
Jackson.  9  N.  Y.  635;  Pomeroy  vs.  Drury,  14 
Barb.  (N.  Y.)  418;  Inness  vs.  Willis,  48  N.  Y. 
Sup.  Ct  188,  192. 


4.  ULW  IVILL.  IMPLY  THAT  PARTY  TO 
CONTRACT  DID   MAKE   SUCH   STIPULATION 

as  under  circumstances  disclosed  he  ought 
upon  principles  of  honesty.  Justness,  and  fair- 
ness to  have  made,  but  all  circumstances  actu- 
ally surrounding  parties  in  particular  transac- 
tion are  to  be  carefully  considered  before  this 
implication  of  promise  Is  to  be  indulged. — 
Smith  vs.  Moynihan.  44  Cal.  63,  63. 

5.  NOT  TO  BE  EXTENDED  BY  IMPLICA- 
TION— Except. — In  the  construction  of  powers, 
covenants,  releases,  or  other  contracts,  they 
must  be  confined  to  simple  meaning  of  terms 
expressed,  and  are  not  to  be  extended  by  impli- 
cation in  any  case,  except  where  implication 
is  absolutely  necessary  to  carry  out  expressly 
granted  power. — Johnston  vs.  Wright,  6  Cal. 
373,  376. 

e.  PARTIES  TO  WRITTEN  CONTRACT 
HATE  RIGHT  TO  SET  ASIDE  GENERAL. 
SENSE  OF  IVORDS  which  they  use  and  for 
purposes  of  contract  to  assign  to  them  an- 
other and  different  meaning. — Morrison  vs. 
Wilson,  80  Cal.  844,  848. 

7.  PROVISION  IN  CONTRACT  PROVID- 
ING VERY  SAME  THING  which  law  would 
have  Implied  is  to  be  regarded  as  having  been 
made  twice — by  parties  and  by  law — and  ex- 
pression of  those  things  which  the  law  implies 
works  nothing. — Biggerstaff  vs.  Briggs  (Cal. 
July  18,  1884).  4  Pac.  Rep.  871. 

8.  STIPULATIONS  NECESSARY  TO  MAKE 
CONTRACT  REASONABLE  are  implied.— Big- 
gerstaff vs.  Briggs  (CaL  July  18,  1884),  4  Pac. 
Rep.  871. 


§  1666.  NEGESSABT  INCIDENTS  DIPLIED.  All  things  that  in  law  or  usage 
are  considered  as  incidental  to  a  contract,  or  as  necessary  to  carry  it  into  effect, 
are  implied  theref rom,  unless  some  of  them  are  expressly  mentioned  therein,  when 
all  other  things  of  the  same  class  are  deemed  to  be  excluded. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Abstract  must  show  good  title. 

3.  "As  soon  as  practicable"  implies,  what. 

4.  Cropping  contract. 

5.  Forfeitures  never  implied. 

6.  Option  contract  implies,  what.  

7.  Power   to   use   lawful   means   necessary   to         !•    APPLnBD,    CiTBiiy    CONSTRUBD, 

carry  out  contract.  FBRRBD  TO»  eto..  In:   Brlckell  ys.  Batotaelder. 

8.  Provision  that  party  may  after  oertain  time      62  Cal.  62S,  630  (applied),  637  (applied):  Burns 

employ  counsel  ▼>•  Bennett.  99  Cal.  868,  872.  88  Pac  Rep.  916 


9.  Railroad  ticket,  implication  of. 

10.  Becital  of  causes  of  excuse  excludes  other 

causes. 

11.  Beasonable  time   implied   when   none   men- 

tioned. 
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(referred  to);  Hlsffins  vs.  Sianson,  126  CaL 
4C7.  469,  77  Am.  St.  Rep.  192,  68  Paa  Rep.  907 
{referred  to). 

2.    ABSTRACT  MUST  SHOW  GOOD  TITUD. 

—Under  contract  for  sale  of  land  stipulatinfir 
that  abstract  of  title  shall  be  furnished,  ab- 
iiract  must  show  good  title  or  else  there  was 
no  sale,  and  deposit  payment  must  be  returned. 
—Smith  vs.  Taylor,  82  CaL  688.  648,  28  Pao. 
Rep.  217. 

8.  MAS  sooif  AS  practicable:'*  in  con- 
tract IMPLI£S  that  circumstances  misrht  oc* 
cnr  which  would  delay  completion  of  work. — 
Reedy  vs.  Smith,  42  Cal.  246,  261. 

4  CROPPING  CONTRACT— A  provision  In 
Uiat  one  of  parties  was  to  haul  and  deliver 
'^emalningr  one  half  of  crop  retained  by  plain- 
tiffs" to  their  order  at  such  point  on  river 
bank  as  they  should  direct.  Implies  that  di- 
r(sion  and  se^regratlon  were  to  be  made  before 
he  was  to  haul  their  half,  as  does  also  use  of 
phrase  'Iremainins  one  half  retained  by  plain- 
tiffa" — Crocker  vs.  Cunningham,  122  CaL  647, 
S49,  56  Pac.  Rep.  404. 

8.    FORFBITURBS       NEVER       IMPLIED.— 

Contracts  and  laws  declaring:  forfeiture  must 
be  strictly  construed,  and  forfeiture  can  never 
take  place  by  implication,  but  must  be  effected 
by  express  and  unambiguous  languase. — Cul- 
len  va  Spriss,  83  CaL  66,  64,  28  Pac.  Rep.  222. 

«.  OPTION  CONTRACT  GITINO  PRIVI- 
LEGE TO  DELIVER  IT^HBAT  to  party  at  cer« 
tain  price  implies  that  he  will  receive  and  pay 
for  It  price  specified. — Berry  vs.  Kowalsky,  96 
CaL  134,  138,  29  Am.  St.  Rep.  101,  30  Pac  Rep. 

sot 

7.    POWER      TO      USB      LAWFUL      MEANS 

necessary  and  proper  to  carry  out  express 
power  given  to  mortgraere,  is  conferred  and 
given  by  implication  as  strongr  and  clear  as  if 


it  was  expressed  in  so  many  words. — Brickel) 
T8.  Batchelder,  62  CaL  623,  680. 

8.  PROVISION  IN  CONTRACT  THAT 
PARTY  MAY  EMPLOY  POWERS  at  the  end  of 

ninety  days  after  an  event  which,  except  for 
provision,  he  could  employ  immediately  on 
happening  of  event,  means  nothing  unless  it 
means  that  be  shall  not  employ  them  during 
the  ninety  days. — ^Weil  vs.  Jones,  63  CaL  46. 
47. 

9.  RAILROAD  TICKET  IS  NOT  CONTRACl' 
EXPRESSING  ALL  CONDITIONS  and  limita- 
tions usually  contained  in  written  agreement; 
it  is  more  in  nature  of  receipt  given  by  rail- 
road company  as  evidence  that  passenger  has 
paid  his  fare  for  certain  kind  of  passage  on 
proper  trains  of  company,  as  limited  and  regu- 
lated by  its  rules. — ^Ames  vs.  Southern  Pac.  Co., 
141  CaL  728,  731,  99  Am.  St.  Rep.  98,  76  Pac 
Rep.  810. 

10.  RECITAL  OF  CAUSES  OF  EXCUSE  EX- 
CLUDES OTHER  CAUSES.— Where  contract 
recites  that  unless  party  thereto,  from  certain 
causes  therein  named,  shall  be  unable  to  sup- 
ply oil  demand  under  contract,  he  shall  at  all 
times  be  required  to  supply  same,  it  excludes 
all  other  causes  by  Implication. — ^Wilson  vs. 
Alcatras  Asphalt  Co.,  142  CaL  182,  188,  77  Paa 
Rep.  787. 

11.  REASONABLE  TIME  IMPLIED  TITHEN 
NONE  MENTIONED.— Memorandum  of  sale  of 
real  property  containing  no  mention  of  time 
at  which  conveyance  of  land  is  to  be  made,  or 
within  which  examination  of  title  is  to  be  had, 
but  containing  clause  "title  to  prove  good  or 
no  sale  and  this  deposit  to  be  returned."  im- 
plies that  reasonable  time  should  be  had  there- 
for and  for  examination. — Easton  vs.  Montgom- 
ery, 90  CaL  307,  312,  26  Am.  St.  Rep.  123,  27 
Pac  Rep.  280. 


§  1657.  TIME  OF  PERFORMANCE  OF  CONTRACT,  If  no  time  is  specified  for 
the  performance  of  an  act  required  to  be  perf ormed,  a  reasonable  time  is  allowed. 
If  the  act  is  in  its  nature  capable  of  being  done  instantly — as,  for  example,  if  it 
consists  in  the  payment  of  money  only — it  must  be  performed  immediately  upon 
the  thing  to  be  done  being  exactly  ascertained. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 
2-4.  Broker's    contract    to    sell    real    estate — 
Commission  earned,  when. 

5.  Same — Extrinsic  evidence  admissible,  when* 

6.  Conditions  precedent — Not  favored. 

7.  Same — Diligent  efforts. 

8.  Same — Order  payable  upon  completion  of 

house. 

9.  Contract  to  pay  money — On  certain  con- 

tingency matures,  when. 

10.  Same — Silent  as  to  time — What  may  be 

shown. 

11.  Same — Payable  upon   demand. 

12.  Contract  of  sale — Delivery  of  possession 

and  demand  of  payment. 

13.  Same — Instalments — When  payable. 

14.  Difficulty  of  performance  no  excuse. 

15.  Effect  of  agreement  to  "take  up"  a  mort- 

gage* 

16.  Kon-performance — When    not   an    annul- 

ment. 


17, 18.  Reasonable  time — What  is. 

19.  Time  of  performance — Cropping  contract. 

20.  Same — In  case  of  accidental  delay. 
21, 22.  Time  essence  of  contract — General  rule. 

23.  Same — Intention  of  parties  to  govern. 
24, 25.  Same — Need   not   be   expressly   declared, 
but  intent  must  appear. 

26.  Same — ^In  law  and  equity. 

27.  Same — Rule  in  equity. 

28.  Same — Overruled  doctrine. 

29-34.  Same — Clause  in  land  contract  is  for 
benefit  of  vendor  only. 

35-40.  Same — When  time  is  essence  of  land  con- 
tract. 

41-44.  Same — When  time  is  not  essence  of  con- 
tract. 

1.  APPLIBD,  CrrBD,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  SI  vers  vs.  Si  vers,  97  Cal. 
618,  521,  32  Pac  Rep.  671  (applied);  Welters  vs. 
King:.   119   Cal.   172,   176,   61   Paa   Rep.   36    (re- 
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ferred  to);  Newhall  tb.  Sherman,  114  CaL  S09, 
611,  67  Paa  Rep.  S87  (applied);  Nason  TS. 
Ldngrle.  14S  CaL  868.  866,  77  Pac.  Rep.  71  (ap- 
plied). 

As  to  ^rhen  ettpiiUitloiui  abo^r  tlaie  tm  nuide 
the  eaeencse  of  contractsy  see  monofirraphle  note 
60  Am.  Dec  697. 

Aa  to  time  aa  eeeenee  of  contractSy  see  mono- 
erraphlc  note  by  Robert  Desty,  12  L.  R.  A.  239. 

Am  to  time  of  perfomuuice  of  Implied  a«rree> 
meaty  see  monosraphle  note  by  Robert  Desty, 

II  li.  R.  A.  626. 

a.  BROKJBR'S  CONTxlAOT  TO  SKUj  RELAL. 
BSTATE2 — CyomndssloB  earned^  when. — Broker 
who  undertakes  to  sell  another's  land  at  fixed 
price  and  within  flven  time,  for  stipulated 
commission,  has  earned  and  is  entitled  to  his 
commission  when  he  has  found  purchaser  who 
is  able,  ready,  and  willing  to  take  land  at 
price  and  within  time  named. — Wolters  vs. 
KinfiT,  119  CaL  172,  176,  51  Pac.  Rep.  86. 

8.  Broker  under  contract  authorizing  bim 
to  sell  certain  property  for  commission  within 
limited  time  must  produce  purchaser  within 
time  limited  in  his  contract  or  within  such 
extension  of  time  as  may  have  been  grranted 
by  his  employer,  and  if  he  fails  he  is  not 
entitled  to  his  commission,  even  though  he 
made  efforts  to  sell  property,  and  has  called 
it  to  attention  of  party  who  subsequently  made 
purchase,  unless  delay  was  caused  by  ne^ll- 
ffence,  fault,  or  fraud  of  owner. — Ropes  vs. 
Rosenfeld's  Sons,  145  CaL  671,  677,  79  Pac.  Rep. 
354.  See  Wilson  vs.  Stursls,  71  CaL  226,  16 
Pac.  Rep.  772;  Zelmer  vs.  Antlsell,  76  CaL  609, 
17  Pac.  Rep.  642.  Ga.  Clark  vs.  Cummlngr,  77 
Ga.  64.  4  Am.  St.  Rep.  72.  Kan.  Fultz  vs. 
Wlmer.  84  Kan.  676,  9  Pac.  Rep.  316.  N.  Y. 
Sibbald  vs.  Bethlehem  Iron  Co.,  88  N.  Y.  878, 
882,  38  Am.  Rep.  441. 

4.  Under  agreement  to  pay  broker  commis- 
sions out  of  first  money  received  from  sale  of 
real  estate  made  by  him,  broker  Is  not  en- 
titled to  compensation  when  he  finds  person 
ready,  williner,  and  able  to  purchase  on  pre- 
scribed terms,  as  there  must  be  sale  and  first 
payment  to  entitle  him  to  recover. — Lindley  va 
Fay,  119  CaL  239,  243,  61  Pac.  Rep.  333. 

6.  Bxtrinale    evidence    admissible,    when. — 

Where  no  time  was  definitely  fixed  In  written 
asrreement  for  payment  of  broker's  commission, 
extrinsic  evidence  may  be  received  to  show 
what  agreement  was  in  that  respect. — ^Wolters 
vs.  King,  119  CaL  172,  176,  61  Pac.  Rep.  86. 

«.     CONDITION   PRBCBDBNT— Not   favored. 

— Courts  are  disinclined  to  construe  the  stipu- 
lations of  a  contract  as  conditions  precedent 
unless  compelled  by  the  language  of  the  con- 
tract  plainly   expressed. — Deacon   vs.   Blodget, 

III  CaL  416,  418,  44  Pac.  Rep.  169;  Antonelle 
vs.  Kennedy  &  8.  L.  Co.,  140  CaL  309,  319,  73 
Pac.  Rep.  966.  See  Front  St.  M.  &  R.  Co.,  vs. 
Butler,  50  CaL  674,  577;  Tipton  vs.  Feltner,  20 
N.  Y.  423.  432. 

7.  Dllisent  efforts. — Contract  to  pay  party 
certain  sum  of  money  one  year  after  date,  said 
sum  to  be  sooner  paid  if  realized  from  sale  of 
property  placed  in  party's  hands  for  sale  at 
certain  minimum  price,  said  party  to  receive 
certain  commission  if  sold  and  to  use  diligent 


effort  to  obtain  best  price  possible  In  excosa 
of  price  named,  does  not  make  such  "diligent 
effort"  condition  precedent  to  duty  to  pay  said 
sum  promised,  only  connection  between  prom- 
ise and  authority  to  sell  land  being  that  sooner 
sale  was  made  sooner  party  would  be  entitled 
to  money. — Deacon  va  Blodget,  111  CaL  416, 
419,  44  Paa  Rep.  169. 

8.  Order  payable  apoa  completion  of  house. 

— Where  order  for  payment  of  money  is  ac- 
cepted, payable  upon  completion  of  house,  and 
it  appears  that  drawer  of  order  had  purchased 
from  drawee  certain  material  and  acceptor  had 
In  his  possession  certain  moneys  belonging  to 
owner  of  house,  it  was  held  completion  of 
house  was  condition  precedent  to  payment  oi 
money. — Hogan  vs.  Globe  Mut.  B.  &  I4.  Assoc, 
140  CaL  610,  614,  74  Pac.  Rep.  163. 

9.  CONTRACT  TO  PAY  MONEY  ON  A  CER- 
TAIN CONTINGENCY  MATURES  moment  con- 
tingency happena — Green  va  Robertson,  64 
CaL  76.  76,  28  Pac.  Rep.  446. 

10.  Silent  as  to  time. — ^Where  contract  Is 
silent  in  respect  to  time  for  payment  of  money 
it  is  competent  to  show  that  period  or  event 
had  been  agreed  upon  between  parties  thereto 
at  which  payment  should  be  made. — Sivers  ya 
Sivers,  97  CaL  618,  521,  82  Pac  Rep.  571. 

11*  Payable  apon  demand. — ^Where  contract 
under  which  money  is  to  be  paid  does  not 
specify  any  time  for  its  performance  after 
contract  has  been  executed  by  parties,  money 
becomes  payable  immediately  upon  demand 
therefor. — Sivers  va  Sivers,  97  CaL  518,  521,  82 
Pac  Rep.  571. 

U.  CONTRACT  OF  SAIiB— Delivery  of  poo- 
session  and  demand  of  payment. — Where  by 
terms  of  contract  of  sale  of  real  property  de- 
livery of  possession  and  transfer  of  title  was 
to  be  simultaneous,  and  both  were  to  be  con- 
current with  payment  of  money,  such  condi- 
tions were  mutual  and  dependent  and  concur- 
rent, and  under  them  vendor  was  not  entitled 
to  demand  payment  of  money  until  he  deliv- 
ered possession. — Benson  va  Shotwell,  87  CaL 
49,  59,  25  Pac.  Rep.  249. 

13.  Inatalments — ^When  payable. — Under  a 
contract  for  purchase  of  land  at  certain  price, 
to  be  paid  for  in  Instalments,  the  contract 
being  silent  as  to  when  the  instalments  are  to 
become  due  and  payable,  there  must  be  at 
least  two  instalments,  and  they  must  be  paid 
within  a  reasonable  time. — Hannan  va  Mc- 
Nickle,  82  CaL  122,  126.  23  Pac.  Rep.  271. 

14.  DIFFICULTY  OF  PERFORMANCES  NO 
EXCUSE. — ^If  performance  of  a  contract  is  Im- 
possible, It  is  none  the  less  a  breach,  although 
the  obligor  himself  may  have  become  wholly 
unable  to  perform;  the  impossibility  must 
consist  in  the  nature  of  the  thing  to  be  done, 
and  not  in  the  inability  of  the  party  to  do  it, 
as  if  what  Is  agreed  to  be  done  is  possible  and 
lawful  it  must  be  done,  and  difficulty  in  ac- 
complishing the  undertaking  will  not  avail 
the  party  who  commits  a  breach  of  the  con- 
tract.— Wilson  vs.  Alcatraa  Asphalt  Co..  142 
CaL  182,  188,  76  Pac.  Rep.  787. 

15.  EFFECT  OF  AGREEMENT  TO  <<TAKB 
VP^  A  MORTGAGE. — ^Agreement  to  take  up  a 
mortgage    means    an    agreement    to    pay    tbo 
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Bortgase,  and  if  the  agreement  is  to  take  up 
tht  morts&fire  when  the  mortgrasree  la  willing 
to  receive  the  money,  it  means  that  the  mort- 
gkgee  must  be  paid  the  amount  of  the  mort- 
gage with  interest  to  maturity  as  soon  as  he 
li  wilUnfiT  to  receive  it. — Beverly  vs.  Black- 
vood,  102  Cal.  88,  91,  36  Pac  Rep.  878. 

le.  If ON-PBRFORMANCB  —  When  not  «a 
naalmeDt. — ^Under  the  civil  law  mere  non- 
performance of  a  contract  alone,  within  the 
sdpalated  time,  does  not  annul  it  ipso  facto 
aiiless  time  is  made  of  the  very  nature  and 
essence  of  the  contract. — Holliday  vs.  West,  6 
CaL  619.  528. 

IT.  REASONABLE!  TIMB— Wkat  la«— Con- 
tract authorlsingr  sheriff  to  retain  for  reason- 
able time  moneys  collected  by  him  on  attach- 
ment words,  "reasonable  time"  should  have 
reference  to  attending  circumstances  or  evi- 
dence: where  in  such  case  another  party 
claimed  money  and  might  endeavor  to  estab- 
lish that  claim  in  courts,  that  fact  has  to  be 
taken  into  consideration  in  estimating:  what 
reasonable  time  should  be. — Scherr  vs.  Little, 
CO  CaL  614.  616. 

18.  Covenant  to  procure  reconveyance 
means  within  reasonable  time,  and  elgrht  years 
is  not  reasonable  time. — ^Vance  vs.  Pena,  41  Cal. 
m,  693. 

19.  TIMB  OF  FBRFORMANCB — Cropping 
eoatraet* — ^Under  croppiner  contract  providlnsr 
that  half  of  crop  to  which  one  of  parties  was 
entitled  was  to  be  "segrregated  on  ground"  at 
conclaaion  of  threshing  and  sacking:  of  crop, 
parties  could  have  postponed  division  and  seg- 
regation until  whole  of  orops  were  ready  for 
division,  or  they  could  divide  different  crops 
from  time  to  time  as  they  were  sacked  and 
ready  for  division,  rather  than  postpone  divi- 
sion until  entire  products  had  been  harvested. 
—Crocker  vs.  Cunningham,  122  CaL  647,  549, 
S5  Pac  Rep.  404. 

aOi.  la  ease  of  aecldental  delays — ^Where  A 
inade  contract  with  B  to  furnish  him  certain 
quantity  of  turpentine  to  be  distilled  by  B, 
such  turpentine  to  be  delivered  by  April  1,  but 
no  special  quantity  on  any  special  day,  con- 
tract further  providing  that  in  case  of  accident 
to  distillery,  reasonable  time  be  allowed  B  for 
repairs,  and  distillery  was  injured  by  fire,  re- 
quiring eighteen  days  for  its  repair,  benefit  of 
suspension  of  works  by  fire  inured  to  A  as 
▼ell  as  to  B,  and  time  for  performance  of  con- 
tract was  extended  thereby  for  eighteen  days, 
and  B  would  be  required  to  receive  turpentine 
up  to  April  18. — Jackson  vs.  Beers,  14  CaL  189, 
193. 

21.  TIMB  BSSBNCB  OF  CONTRACT— Gen- 
•nd  rele. — General  rule  of  equity  is  that  time 
Is  not  of  essence  of  contract. — Steele  vs. 
Branch,  40  CaL  3,  4,  11;  James  vs.  Throckmor- 
ton, 57  CaL  368.  381.  See  Brown  vs.  Covillaud, 
C  CaL  566,  571;  Green  vs.  Covillaud,  10  CaL  317, 
70  Am.  Dec.  726;  Miller  vs.  Steen,  80  CaL  402, 
407,  89  Am.  Dec.  124.  N.  T.  Attorney-General 
vs.  Purmort,  6  Paige  Ch.  620.  MIm.  Bunnells 
vs.  Jackson,  1  How.  368.  Fed.  Hepburn  vs. 
Auld,  9  U.  S.  (5  Cr.)  262,  bk.  3  L.  ed.  96;  Brash- 
Jer  va  Gratz,  19  U.  S.  (6  Wheat.)  528,  bk.  5  L. 
ed.  S22;  Ahl  vs.  Johnson.  61  U.  a  (20  How.) 
Cn.  bk.  15   Lb   ed.   1005;   Hunter  vs.   Town   of 


Marlboro,  2  Woodb.  ft  M.  a  a  168,  IS  F«d.  Caiu 
967.    Bns.   Wells  YS.  Wells,  JPr—m,  Ch.  S96. 

22.  General  or  uniform  rule  as  to  whether 
time  within  which  an  act  has  to  be  performed 
is  of  essence  of  agreement  cannot  be  pre- 
scribed, and  each  case  must  necessarily  be 
decided  upon  its  own  circumstances. — Steele  vs. 
Branch,  40  Cal.  8,  4,  9. 

2SK.  Inteatlone  of  parties  arovem. — Inquiry 
is  as  to  intentions  of  parties  to  contract  at 
time  it  was  executed,  to  ascertain  whether 
time  is  of  essence  of  contract. — Steele  vs. 
Branch,  40  CaL  3,  4,  9. 

24.  Need  not  be  expressly  declared,  but  in- 
tent ina«t  appear* — It  is  not  necessary  in  order 
to  make  time  of  essence  of  contract  that  it 
should  be  declared  so  in  words  of  statute,  but 
intent  to  make  it  of  essence  of  contract  must 
be  clearly,  unequivocally,  and  unmistakably 
shown  by  express  declaration. — Miller  vs.  Cox, 
96  CaL  339,  344,  81  Pac.  Rep.  161. 

26.  No  partlcalar  form  of  stipulation  Is 
neeeaenry  to  make  time  essence  of  contract, 
but  any  clause  will  convey  that  effect  which 
clearly  and  absolutely  provides  that  contract 
is  to  be  void  if  fulfilment  is  not  within  pre- 
scribed time. — Martin  vs.  Morgan,  87  CaL  203, 
208,  22  Am.  St.  Rep.  240,  26  Pac.  Rep.  860. 

an.  In  law  and  eqnlty. — Time  has  always 
been  considered  of  the  essence  of  contract  at 
law,  but  equity  unwilling  to  permit  forfeiture 
if  it  can  be  avoided  has  held  otherwise  except 
where  parties  have  so  expressed  their  Intent 
or  it  is  clearly  to  be  inferred. — Bennett  vs. 
Hyde,  92  CaL  131,  184,  28  Pac.  Rep.  104. 

37.  Rnle  In  eanlty* — Rule  of  equity  Is  that 
time  is  not  of  essence  of  contract,  unless  It 
clearly  appears  from  terms  of  contract.  In  light 
of  all  circumstances,  that  such  was  Intention 
of  parties. — Beverly  vs.  Blackwood,  102  Cal. 
83,  91,  36  Pac.  Rep.  878.  See  Steele  vs.  Branch, 
40  CaL  11. 

S6.  Overruled  doctrine. — Contract  to  sell 
and  convey  land,  time  being  of  essence  of  con- 
tract, where  no  deed  had  been  tendered  pur- 
chaser, or  no  instalment  was  demanded,  and 
where  balance  of  purchase  money  was  not 
tendered.  Is  at  end. — Cleary  vs.  Folger,  84  CaL 
316,  319,  18  Am.  St  Rep.  187,  24  Pac.  Rep.  280. 
(This  case  has  been  overruled.  See  90  Cal. 
487,  494,  27  Pac.  Rep.  429;  95  CaL  257,  261,  29 
Am.  St.  Rep.  107,  80  Pac  Rep.  528;  98  CaL  168, 
171,  32  Pac.  Rep.  983.) 

29.  Clauae  In  land  contract  la  for  benefit  of 
vendor  only.^ — ^Although  time  is  made  essence 
of  contract  for  sale  of  real  property,  vendor  is 
not  in  default  because  he  did  not  tender  deed 
at  time  last  payment  under  contract  fell  due. 
Case  of  Cleary  vs.  Folger.  84  CaL  816,  18  Am. 
St.  Rep.  187,  24  Pac.  Rep.  280,  holding  to  the 
contrary,  has  been  overruled. — Scott  vs.  Glenn, 
98  CaL  168,  171,  32  Pac.  Rep.  983.  See  Wllcox- 
son  vs.  Stitt,  65  CaL  696.  52  Am.  Rep.  310,  4 
Pac  Rep.  629;  Smith  vs.  Mohn,  87  CaL  489,  25 
Pac.  Rep.  696;  Newton  vs.  Hull.  90  CaL  487,  493, 
27  Pac  Rep.  429;  Banbury  vs.  Arnold,  91  CaL 
606,  609.  27  Pac  Rep.  934;  Townsend  vs.  Tufts. 
95  Cal.  257,  29  Am.  St.  Rep.  107,  30  Pac  Rep. 
528;  Joyce  vs.  Shafer,  97  CaL  835,  32  Pac  Rep. 
320. 
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30.  Contract  for  purchase  and  sale  of  land 
and  Tiater  stock  to  be  paid  in  izistalments,  cer- 
tain portion  down  and  balance  on  or  before 
certain  dates,  and  providinsr  that  in  event  of 
failure  to  comply  with  terms  thereof  party  of 
first  part  to  be  released  from  all  obligations 
to  convey  said  property,  time  being:  of  essence 
of  contract,  and  first  party  on  receiving  such 
payment  in  time  and  manner  specified  to  exe- 
cute and  deliver  to  parties  of  second  part  deed 
for  property,  such  stipulation  that  time  is  of 
essence  of  contract  was  intended  to  be  appli- 
cable only  to  agreement  on  part  of  second 
parties  to  pay  purchase  money  and  intended 
for  benefit  for  first  parties  alone. — Newton  vs. 
Hull.  90  Cal.  487,  493,  27  Pac.  Rep.  429. 

31.  Contracts  for  sale  of  land  containing 
clause  that  time  is  of  essence  of  agreement, 
having  been  construed  by  supreme  court  of 
California  in  several  cases,  and  that  court  hav- 
ing held  that  stipulations  time  is  of  essence 
of  contract,  and  that  contract  is  ended  if  pur- 
chase money  is  not  paid  at  day  it  is  due,  are 
to  be  applicable  only  to  agreement  on  part  of 
vendee  to  pay  purchase  money,  and  to  be  In- 
tended alone  for  benefit  of  vendor,  who  may 
insist  upon  them  or  waive  them  at  his  elec- 
tion, and  that  when  he  waives  them  he  may 
recover  purchase  money  at  any  time  after  ten- 
dering deed,  this  court  in  case  relating  to  sale 
of  land  situated  in  California,  where  contract 
was  made  and  to  be  performed  there,  will 
follow  decisions  of  that  state. — Raymond  vs. 
San  Gabriel  V.  L.  &  W.  Co.,  63  Fed.  Rep.  888, 
886,  887.  See  Wllcoxson  vs.  Stitt,  65  Cal.  696, 
62  Am.  Rep.  310,  4  Pac.  Rep.  629;  Vorwerk  vs. 
Nolte,  87  Cal.  236,  26  Pac.  Rep.  412;  Smith  vs. 
Mohn,  87  Cal.  489,  498,  26  Pac.  Rep.  696;  New- 
ton vs.  Hull,  90  Cal.  487.  491,  27  Pac.  Rep.  429; 
Banbury  vs.  Arnold,  91  Cal.  606,  27  Pac.  Rep. 
934. 

32.  In  contract  for  sale  and  purchase  of  land 
providing  for  payments  therefor  In  instalments 
on  or  before  certain  specified  days,  and  that  in 
event  of  failure  to  comply  with  terms  thereof 
by  purchaser,  vendor  shall  be  released  from  all 
obligations  thereunder,  in  law  and  equity,  to 
convey  such  property,  and  purchaser  shall  for- 
feit all  right  thereto  and  to  any  and  all  moneys 
paid  thereon,  "time  being  of  essence  of  this 
contract,"  time  is  of  essence  of  contract,  in  so 
far  as  it  is  expressed  or  Implied  that  it  should 
be  so.  It  is  expressly  made  of  essence  of 
agreement  on  part  of  purchaser  to  pay  Instal- 
ments of  purchase  money  at  time  agreed,  but 
as  to  agreement  on  part  of  vendor  to  convey 
land  on  receiving  such  payment  there  can  be 
no  default  whatever  until  tender  of  purchase 
money  Is  made  by  purchaser,  and  stipulation 
that  time  is  of  essence  of  contract  is  appli- 
cable only  to  agreement  on  part  of  purchaser 
to  pay  purchase  money,  and  is  intended  for 
benefit  of  vendor  alone. — Newton  vs.  Hull,  90 
Cal.  487,  493.  27  Pac.  Rep.  429. 

33.  "Time  Is  of  essence  of  this  contract"  In 
contract  for  purchase  and  sale  of  land,  refers 
to  future  payments,  and  purpose  of  words  Is  to 
protect  vendor  against  delays  in  payment  of 
purchase  price,  and  tying  up  of  his  estate  be- 
yond fixed  period,  without  payment  of  agreed 
compensation  therefor,  and  they  have  no  place 
in    contract    after    full    compensation    is    paid 


and  when  nothing  remains  to  be  done  but  to 
make  conveyance. — ^Vorwerk  vs.  Nolte,  87  CaL 
286,  240,  26  Pac.  Rep.  412. 

84.  Where  time  is  made  essence  of  contract 
for  sale  and  purchase  of  land,  and  contract 
provides  that  if  all  instalments  of  purchase 
price  are  not  paid  on  or  before  dates  specified 
for  their  payment,  vendor  shall  be  released 
from  all  obligations  in  law  or  equity  under 
contract,  default  of  payment  of  such  instal- 
ments of  purchase  money,  while  it  will  re- 
lease vendor  and  annul  contract  as  to  him  if 
he  so  elects,  will  not  release  purchasers  If 
vendor  elects  to  hold  them.  The  case  of  Cleary 
vs.  Folger,  84  Cal.  316,  holding  contrary,  and 
that  in  such  case  contract  "came  to  an  end 
and  cannot  be  enforced  by  either  party,"  is 
overruled. — ^Newton  vs.  Hull,  90  Cal.  487,  494, 
27  Pac.  Rep.  429;  Townsend  vs.  Tufts,  96  CaL 
267,  261,  29  Am.  St.  Rep.  107,  30  Pac  Rep.  628; 
Phelps  vs.  Brown,  96  Cal.  672,  676,  80  Pac  Rei>. 
774. 

85*    When  tlate  Is  esacnee  of  land  eoatmet. 

^-Contract  of  sale  and  conveyance  of  land  pro- 
viding that  interest  on  purchase  money  shall 
be  paid  quarterly  in  advance  on  certain  days* 
and  stipulating  that  in  event  of  failure  to  com- 
ply with  terms  thereof  by  purchaser,  party  of 
first  part  shall  be  released  from  all  obligations 
in  law  or  equity  to  convey  said  property,  and 
said  party  of  second  part  shall  forfeit  all  riglit 
thereto,  makes  time  essence  of  contract. — Grey 
vs.  Tubbs,  43  Cal.  369,  864. 

36.  Where  contract  for  sale  of  real  property 
provided  that  interest  on  purchase  money 
should  be  paid  on  certain  specified  days  and 
principal  on  or  before  a  certain  specified  day, 
and  provided  further  that  in  event  of  failure 
to  comply  with  terms  by  purchaser  vendor 
should  be  released  from  all  obligations  to  con- 
vey said  property  and  purchaser  should  for- 
feit all  right  thereto,  time  was  made  of  es- 
sence of  contract. — Qrey  vs.  Tubbs,  43  Cal.  369, 
864. 

37.  Written  proposal  for  sale  of  land  allow- 
ing twenty  days  for  examination  of  title,  time 
is  of  essence  of  proposal;  had  no  time  been 
mentioned  proposer  would  have  been  entitled 
to  reasonable  time  in  which  to  exercise  his 
election. — Vassault  vs.  Edwards,  48  Cal.  468, 
468. 

88.  Time  is  made  the  essence  of  land  con- 
tract containing  stipulation  that  final  payment 
of  purchase  money  shall  be  made  within  sixty 
days  from  date  of  agreement,  otherwise  agree- 
ment to  be  null  and  void. — Martin  vs.  Morg^an, 
87  Cal.  203,  207,  22  Am.  St.  Rep.  240,  26  Pac 
Rep.   860. 

39.  Time  is  of  the  essence  of  contract  for 
sale  and  purchase  of  real  estate  where  vendor 
agrees  to  give  good  and  sufficient  deed  there- 
of, upon  payment  of  certain  sum  by  vendee, 
in  consideration  of  which  vendee  agrees  to  pay 
said  sum  in  instalments  at  certain  specified 
dates,  and  which  contains  clause  that  In 
event  of  failure  to  comply  with  terms  thereof 
by  purchaser,  party  of  first  part  or  vendor 
shall  be  released  from  all  obligations  in  law 
or  equity  to  convey  said  property,  and  pur- 
chaser shall  forfeit  all  right  thereto. — Cleary 
vs.   Folger,   84   CaL   816,   320,   18   Am.   8L    Rep. 
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187.  21  Pac  Rep.  280;  Woodruff  vs.  Semi- 
Tropic  U  &  W.  Co.,  87  Cal.  275,  280,  2S  Pac 
Rep.  S54.     See  Grey  vs.  Tubbe,  48  CaL  864. 

40.  Where  contract  provided  that  certain 
payments  were  to  be  made  on  certain  specified 
diies,  and  if  not  so  made  or  if  parties  of  sec- 
ond part  failed  to  comply  with  any  one  of 
agreements  therein  specified  and  within  time 
fpecifled,  contract  to  be  void,  parties  of  sec- 
ond part  eLgreeing  therein  that  if  they  fail  to 
comply  with  such  agreements  at  time  speci- 
fied to  forfeit  all  claims  thereunder,  which 
contract  was  extended  as  to  last  payment  to 
certain  date  on  condition  that  time  must  be 
fpedal  and  essential  incrredient  in  such  ezten- 
•ion.  time  must  be  considered  of  the  essence 
both  of  contract  and  extension. — Bennett  vs. 
Hyde,  92  CaL  181,  134,  28  Pac  Rep.  104. 

4L    Whea  time  Is  not  of  essence  of  eontraet. 

—Contract  to  deliver  bagre  tor  shipment  of 
rraln  containing:  clause  "all  baffs  not  shipped 
or  accounted  for  at  expiration  of  this  agrree- 
ment.  May  81,  1894,  I  hereby  agrree  to  pay  for 
at  market  price  at  time  of  delivery  7  cents 
each,"  time  is  not  of  essence  of  contract,  and 
no  recovery  could  be  had  for  bagrs  not  deliv- 
ered at  that  time  without  first  making  de- 
mand therefor  or  for  accountingr  thereof.— 
CurUn  va  Ingle.  148  Cal.  854,  869,  77  Pac  Rep. 
T4. 


42.  In  deed  containing  proviso  that  it  is 
made  upon  expressed  conditions  that  within 
one  year  from  this  date  grantee  shall  reconvey 
to  grantor  portion  of  land  therein  conveyed, 
time  was  not  of  essence  of  contract  to  re- 
convey,  and  while  grrantor's  right  to  reconvey- 
ance continued  they  might  at  any  time  make 
selection  and  demand  reconveyance  of  land 
selected. — ^Hearst  vs.  Pajol,  44  Cal.  230,  233. 

43.  Time  is  not  of  essence  of  contract 
which  provided  that  first  party  should  pay 
second  party  an  undivided  one  third  of  all 
money  expended  by  second  party  for  purchase 
of  certain  land,  whether  principal  or  interest, 
and  of  all  taxes  and  expenses  and  10  per 
cent  per  annum  interest  from  date  of  such 
payments,  and  that  in  event  of  failure  on  part 
of  first  party  to  pay  second  party  all  sums 
advanced  by  second  party  then  due  on  certain 
date,  second  party  should  be  released  from  all 
obligations  in  law  or  equity  arising  under 
contract,  where  accounting  would  be  first  nec- 
essary before  it  was  ascertained  what  amount 
was  payable  under  contract. — Miller  vs.  Cox, 
96  Cal.  339,  348,  81  Pac.  Rep.  161. 

44.  Where  there  are  future  payments  to  be 
made  under  contract  of  sale  of  real  property, 
if  time  of  payment  is  not  fixed,  time  is  not 
of  essence  of  contract. — ^Vorwerk  vs.  Nolte,  87 
Cal.  286.   240,   25  Pac.  Rep.  412. 


§1658.    TIME,  WHEN  OF  ESSENCE  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30^  1874,  Code  Amdts. 
1873-4,  p.  242. 

§  1659.  WHEN  JOINT  AND  SEVERAL.  Where  all  the  parties  who  unite  in  a 
promise  receive  some  benefit  from  the  consideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  joint  and  several. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Agreement  by  two  land  purchasers  to  paj 

additional  therefor. 

3.  Maj    show    that    contract    was    several, 

when. 

4.  Note  given  by  two  to  obtain  money  for 

one. 

5.  Object  of  section. 

6.  Obligation  in  form  joint. 

7.  Obligation  in   several,  when. 
8-10.  Presumption  of  section  overcome,  when. 

11.  Presumption  of  section  exception  to  rule. 

12.  Where  a  several  interest  is  alone  expressed. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
VERRED  TO,  etc..  In:  Farmers*  Exch.  Bank 
▼8.  Morse,  129  Cal.  239,  241  (referred  to).  248 
(referred  to).  61  Pac.  Rep.  1088;  Holzheler  vs. 
Hayes.  133  Cal.  456.  468.  65  Pac.  Rep.  968  (ap- 
plied); Leonard  vs.  Leonard  (Cal.  Dec.  26. 
1>02),  70  Pac.  Rep.  1071,  1072  (applied);  Gum- 
aer  vs.  Malrs,  140  Cal.  686»  637,  74  Pac.  Rep. 
M  (applied). 

As  to  Joint  and  ■ereral  obllsatlons,  see  i  1430 
rt  ieq.  and  note. 

As  to  aalMcrlptlonB,  'vrhether  Joint  or  eer- 
nsl,  see  monosrraphlc  note  by  H.  P.  Farnham, 
21  L.  R.  A.  80. 

i  AGRBBMBNT  BY  TWO  LAND  PUR^ 
CHASERS     TO     PAY     ADDITIONAL     THSRE- 


FOR. — Where  two  persons  havingr  purchased 
land  together  make  written  agreement  to  pay 
additional  sum  therefor  for  renunciation  of  all 
right  and  title  to  said  land  by  certain  party, 
presumption  is  that  promise  is  joint  and  sev- 
eral, in  absence  of  express  statement  or 
agreement  making:  it  Joint. — Qummer  vs. 
Malrs,  140  Cal.  585.  537,  74  Pac.  Rep.  26. 

8.  MAY  SHOTV  THAT  CONTRACT  TVA» 
SBVESRAL,  WHE:n.>-As  between  others  not 
parties  to  contract,  contractors  may  show  that 
contract  which  upon  its  face  was  Joint  con- 
tract was  in  fact  several  and  their  obligation 
inter  esse  limited  to  distinct  portions  of  gen- 
eral enterprise. — Smith  vs.  Moynihan,  44  Cal. 
58,   62. 

4.  NOTE  GIVEN  BY  TWO  PERSONS  TO 
OBTAIN    MONEY    FOR   BENEFIT    OF    ONE    of 

them  is  Joint  as  well  as  several. — Leorlard  vs. 
Leonard  (CaL  Dec.  26,  1902),  70  Pac.  Rep. 
1071,   1072. 

8.  OBJECT  OF  SECTION.— Section  was  in- 
tended to  accomplish"  Just  what  it  says,  i.  e. 
where  all  makers  of — note,  for  example — re- 
ceived some  benefit  for  consideration,  and  fact 
is  made  in  some  way  to  appear,  law  raises 
presumption  that  promise  is  Joint  and  several. 
— Farmers'  Exch.  Bank  vs.  Morse,  129  CaL 
239.   241,   61   Pac.   Rep.   1088. 
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6.  OBLIGATION  IN  FORM  JOINT  MUST 
BE  SO  THKATED  unless  there  is  direct  proof 
or  there  are  facts  warranting:  inference  that 
parties  Intend  it  should  be  Joint  and  severaL^- 
Farmers'  Exch.  Bank  vs.  Morse,  129  CaL  239, 
242,    61    Pac.   Rep.   1088. 

7.  OBLIGATION     IN     SBTBRAL,    ^WHEN.— 

Where  proposition  In  wrltln^r  was  made  to 
certain  settlers  of  land  to  assist  in  opposing 
confirmation  of  certain  claim,  and  they  pay 
therefor  sum  of  |6,000,  upon  which  proposition 
certain  of  said  settlers  had  Indorsed  agree- 
ment to  pay  sum  annexed  to  their  names, 
several  and  not  Joint  obligation  Is  created.— 
Moss  vs.  Wilson,  40  Cal.  159,  164. 

8.  PRBSUMFTION  OF  SECTION  OVER- 
COME, WHEN. — Section  cannot  be  construed 
to  mean  that  parties  to  promise,  though  re- 
ceivinfiT  some  benefit  from  consideration,  may 
not  create  Joint  liability,  and  when  it  appears 
that  parties  received  some  benefit  from  con- 
sideration, and  nothinsT  further  is  shown  from 
which  their  intention  can  be  ascertained,  law 
steps  in  and  makes  promise  Joint  and  several. 
But  where  it  clearly  appears  that  such  was 
not  intention  of  parties,  and  it  clearly  appears 
on  contrary  that  intention  was  that  promise 
should  be  Joint,  presumption  is  overcome  and 
promise  must  be  enforced  according:  to  Its  ex- 
press terms. — Farmers'  Exch.  Bank  ys.  Morse, 
129  Cal.  239,  242,  61  Pac.  Rep.  1088. 


9.  Presumption  of  section  that  promise  Is 
presumed  to  be  Joint  and  several  will  not  be 
indulg:ed  In  where  agrreements  are  in  terms 
Joint,  and  in  them  it  is  stipulated  that  note 
shall  be  Joint  and  note  itself  in  its  terms  is 
Joint. — Farmers'  Exch.  Bank  vs.  Morse,  129 
Gal.  289,  243,  61  Paa  Rep.  1088. 

10.  Preaamptton  of  section  as  to  Joist  s»d 
several  promise  does  not  prevent  parties  from 
entering:  into  Joint  oblig:atlon,  nor  does  it 
apply  where  there  is  express  Joint  obllg:ation, 
in  absence  of  any  facts  to  show  contrary  inten- 
tion.— Farmers*  Exch.  Bank  vs.  Morst,  129  Cal. 
239,  248,  61   Pac.  Rep.  1088. 

11.  Presomptloa  stated  in  seetlos  may  be 
regparded  is  natsre  of  exception  to  rule  that 
several  persons  contracting  together,  wim 
jsame  party,  for  one  and  same  act,  shall  bo 
regrarded  as  Jointly  and  not  as  Individually  or 
separately  employed,  in  absence  of  any  words 
to  show  that  distinct  as  well  as  entire  liability 
was  intended  to  fasten  upon  promisors,  where 
facts  exist  as  are  referred  to  in  this  section. — 
Farmers'  Exch.  Bank  vs.  Morse,  129  CaL  289, 
248,   61    Pac.   Rep.    1088. 

U.  WHBBB  A  SEVERAL  INTEREST  IS 
AXfONB  BXPRESSEID  in  powers,  covenants, 
releases,  or  other  contracts  and  referred  to. 
no  general  terms  will  allow  meaning:  to  be 
extended  to  Joint  interest. — Johnston  ts 
Wrig:ht,  6  CaL   873,   876. 


§  1660.    SAME.     [IN  SINOULAB  NXTMBEB.]    A  promise,  made  in  the  singrular 
number,  but  executed  by  several  persons,  is  presumed  to  be  joint  and  several* 

History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Instrument  may  be  joint  and  several,  although 

reading  in  singular  number. 

3.  Not   sole  guarantor  because  name  alone  in 

body  of  instrument. 


1.     Applied,     cited,     eonatrsed,    referred    to, 

etc.,  in:  Bagley  vs.  Cohen,  121  CaL  604,  606, 
63  Pac  Rep.  1117  (applied);  Farmers*  Exch. 
Bank  vs.  Altura  Gold  M.  &  Mln.  Co.,  129  Cal. 
263.  269  (applied),  61  Pac.  Rep.  1077. 

a.     A  waiver  of  demand  and  notlcse  of  de- 


BKand,  protest  and  notteo  of  protest  and  non- 
payment, slgrned  by  number  of  parties  on  back 
of  note»  readlnfiT  in  slnsrular  number,  does  not 
prevent  it  from  beins  Joint  and  several  if  cir- 
cumstances of  case  warrant  It. — ^Farmers' 
Exch.  Bank  vs.  Altura  Gold  M.  ft  Mln.  Co^  129 
CaL   268,  269,  61  Paa  Rep.   1077. 

8*  Name  of  one  sisner  alone  In  body  of 
ffuamnty  does  not  make  him  sole  gruarantor, 
if  it  is  slirned  by  others. — Bagrley  vs.  Cohen, 
121  CaL  604,  606.  63  Pao.  Rep.  1117. 


§  1661.    EXECUTED  AND  EXEGUTOBT  CONTRACTS,  WHAT.    An  executed 
contract  is  one,  the  object  of  which  is  fully  performed.    All  others  are  executory. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Contract  not  executory,  when. 

3.  Executed    oral    agreement    to    alter   previous 

contract. 

4.  Oral  agreement  extending  time  of  contract  not 

executed  agreement 

5.  Possession — When  entitled  to  under  executory 

contract. 

1.  Applied,    dtedf    conatmed,    referred    to, 

etc.,  In:  Humboldt  Saving  &  L.  Boo.  vs.  Wen- 
nerhold,  81  Cal.  628.  532»  22  Pac  Rep.  920 
(cited);  Mackenzie  vs.  Hodgkln,  126  CaL  691, 
698,  77  Am.  St.  Rep.  209,  69  Pac.  Rep.  36  (cited). 

2.  Contract  for  sale  and  purchase  of  all 
hay  contained  In  certain  stacks  at  five  dollars 
per   ton,   same   to  be   measured   and  paid   for 


afterwards.  Is  not  executory  but  Is  complete 
and  perfect  when  contract  was  entered  into 
and  part  payment  made  thereunder. — Lassinsr 
vs.  James.  107  Cal.  848,  867,  40  Pac.  Rep.  534. 
See  Blackwood  vs.  Cutting  Packingr  Co.,  76  CaL 
212,  9  Am.  St.  Rep.  199.  18  Pac.  Rep.  248. 

3.  Exeented  oral  asreemeatf  'which  may  ho 
proved  for  purpose  of  alterlngr  previous  writ- 
ten contract,  must  consist  in  doing:  or  sufferinsr 
of  something:  not  required  to  be  done  or  suf- 
fered by  terms  of  writing:. — Mackenzie  vs. 
Hod^kin.  126  CaL  691,  698,  77  Am.  St.  Rep. 
209,   69  Pac.   Rep.   36. 

4.  Oral  ag:rccment  eztcadlns  time  of  prior 
'written  contract  cannot  be  executed  agrree* 
ment,  for  there  is  nothing:  to  execute. — Pln»t 
vs.  Butcher,  112  CaL  634,  686.  44  Pao.  Rep.  1060. 
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1   Vm§/Br  executory  contract  to  build  barley 

\ff  terms  of  which  purchasers  were  to  pay  for 
flune  in  Instalments,  possession  not  to  be  de- 
IIr«red  until  last  Instalment  was  paid,  where 
taJIders  complete  their  contract  but  purchasers 
Df?er  make  final  payments  on  contract,  they 
te  act  become  owners  or  entitled  to  posses- 


sion  of  bar^re. — Yukon  River  Steamboat  Co. 
ys.  Gratto,  136  Cal.  538,  540,  69  Pac.  Rep.  262. 
See  Cardlnell  vs.  Bennett,  52  Cal.  476;  Andrews 
vs.  Durant.  11  N.  Y.  35,  62  Am.  Dec.  55;  Clark- 
son  vs.  Stevens.  106  U.  &  505,  bk.  27  Ik  ed. 
189,  1  Sup.  Ct.  Rep.  200. 


TITLE  IV. 

UNLAWFUL    CONTEACra 


91667.  What  is  unlawfol. 

§1668.  Certain  contracts  unlawfuL 

{1669.  Penalties  void  (repealed). 

S1670.  Contract  fixing  ^unages,  void. 

f  1671.  Exception. 

§1672.  Restraints  upon  legal  proceedings  (re- 
pealed). 


1 1673.    Contract  in  restraint  of  trade,  void. 

51674.  Exception  in  favor   of  sale  of  good- 

will. 

5 1675.  Exception  in  favor  of  partnership  ar- 

rangements. 

5 1676.  Contract    in     restraint    of     marriage^ 

void. 


§1667.    WH  AT  18  UNLAWFITL.    That  knot  lawful  which  is: 

1.  Contrary  to  an  express  provision  of  law ; 

2.  Contrary  to  the  policy  of  express  law,  though  not  expressly  prohibited ;  or, 

3.  Otherwise  contrary  to  good  morals. 

History:     Enacted  March  21,  1872. 

L   In  General. 


1.  Applied,  eited,  constmed,  referred  to, 
etc 
2-12.  Construed — ^With  reference  to  applica- 
tion. 
13,14.  Same — ^With  reference  to  its  non-appli- 
cation. 
15.  Same — ^As  not  applying  solely  to  ex- 
press contracts,  etc 
16-27.  Illegal  contracts — ^What  embraced. 
28,29.  Same  —  Consent  —  Effect  of  —  Implied 
promise. 

30.  Same  —  Legislative    enactment,    effect 

of. 

31.  Same — ^Natnre  of  contract — ^Honorary. 

32.  Same — ^Parties  not  in  pari  delicto,  effect 

of. 

33.  Same — ^Public  policy — To  what  contract 

doctrine  applies. 

34.  Same — Hepudiation. 

35.  Same — Seal — Effect  of. 

n.    Contracts  Within  Bule. 

36-40.  Administration  of  justice  —  Interfer- 
ence with. 

41-43.  Alienation — Contracts  restraining-^As- 
signment  of  lease. 

44-48.  Attorney  and  client — Contingent  fees. 

49,50.  Same — ^Fees — Division  of  property. 

51,52.  Same— Decision,  contract  to  secure,  not 
of  itself  illegal. 

53.  Same— Disposition  of  papers. 

54.  Same — Promise  to  third  party  by  attor- 

ney to  divide  fees. 

55.  Same — Liability    on    contract    title    to 

state  lands  in  name  of  third  party. 
56-59.  Bankrupt's  discharge — Contracts  not  to 

oppose. 
60.  Same — Promissory  note  or  bond  given 

to  prevent  opposition  illegal. 
61-63.  Competition— Bestriction  of —  Bidding 

at  sales — When  invalid. 


64.  Same — ^Distinction   between   agreement 
not  to  bid  and  to  withdraw  bid. 
65-78.  Same— When  valid. 
74-77.  Same  —  Mails  —  Transportation — Con- 
tracts interfering  with. 
78,79.  Same  —  Official     office  —  Contracts    to 

withdraw  from  contest. 
80-82.  Compounding  crimes — ^Interfering  with 

administration  of  law,  etc. 
83,  84.  Expectant  heir — Contract  dealing  with 

expectancy — How  far  valid. 
S5-87.  Fiduciary   relation — Contracts   of   par- 
ties stanuing  in,  to  what  extent  valid, 
88.  Same — Position,  effect  of  change  in. 
89, 90.  Same — Beason  for  rule. 
91-95.  Same — ^Bule,  how  far  applied — ^Illustra- 
tions. 
96,97.  Qovernment — Contracts  defrauding. 
98,  Immorality  —  Contracts     not     strictly 
against  may  be  void. 
99, 100.  Same — ^Illicit  cohabitation. 
101-103.  Same — ^Lease  of  premises  for  immoral 

purposes,  when  invalid. 
104-106.  Same— -Partnership    for   immoral    pur- 
poses. 
107.  Same — Promissory  notes  given  for  il- 
legal purposes — How  pleaded. 
108-110.  Influence — Contracts  for  purchase  of. 
111.  Information — Contracts  relating  to  dis- 
closure of. 
112, 113.  Legislation — Contracts  influencing. 

114.  Same— Contracts  between  attorney  and 

client  influencing. 

115.  Same  —  Contracts     engaging     special 

counsel  by  supervisors. 
116-119.  Same — Lobbying  transactions. 

120.  Same — ^Promissory  note  given  for  pre- 

venting, validity  of. 

121.  Liberty  of  the  subject — Contract  inter- 

fering with. 

122.  Same— Contract  in  divorce  proceedings 

interfering  with  child's  liberty. 
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123-125.  Litigation — Contracts  preventing. 

126.  Marriage — Ck)ntracts    affecting — Illegal 

relations  of  parties. 
127, 128.  Same — Marriage  broker's  contracts. 
129-134.  8ame-~Contract8  relating  to  dissolution 

of  marriage. 
135,136.  Same — Secret — Effect  of  agreement  to 

keep  marriage. 
137,138.  Municipal   corporations — Contracts   bo- 

yond  scope  of  power  void. 
139.  Same — Cannot  be  ratified  by  oi&cers. 
140,141.  Same — Bond   issued  without  authority 

▼old  in  hands  of  holder. 

142.  Same— Contract     charging     city    with 

water  contrary  to  statute  and  void. 

143.  Same — Contract  for  extra  work  in  con- 

sideration of  waiver  of  defects,  when 
not  void. 

144.  Same — iilstoppel — ^Application    of    doe- 

trine  of. 

145.  Office — Contracts    relating   to    election 

to. 

146.  Perpetuities — Covenant  for  renewal  in 

lease,  when  void  as  perpetuity. 
147,148.  Private  corporations — Transactions  of| 

when  void. 
149-151.  Public    health — Contract    for    medical 

services,   when  statute  not   complied 

with. 

152.  Public  highway — Contract  giving  right 

to  erect  toll-gate. 

153.  Same — Contract    contrary    to    statutes 

regulating  repairs,  etc 

154-157.  Public   officers — General   rules  govern- 
ing contracts  of. 
158.  Same — ^Board  of  city  hall  commission- 
ers employing  counsel. 

150,160.  Same — Board    of     education — Supervi- 
sors. 
161.  Same — Constable— Relating  to  fees  to 
levy  on  attachment. 

162-164.  Same — U)unty  surveyor — Treasurer. 

165.  Same — Deputy  sheriff  to  supply  infor- 

mation. 

166.  Same— Insurance    commissioner    as    to 

bank  deposit. 

167.  Same — Member  of  city  council. 
t68, 169.  Same— Official  assigning  salary. 
170-172.  Same — Postmaster    as    to    location    of 

post-office,  etc. 

173-175.  Statute    of    limitations — Contract    not 
to  plead. 
176.  Streets — Contract  not  to  prevent  lay- 
ing of  by  instituting  prosecution. 

177, 178.  Trustees — Contract  to  resign — ^Besolu- 
tions. 

III.    Contracts   Contravening   Laws. 

179, 180.  General   rule — Application  of  rule. 

181.  Same — To  what  contracts  confined. 

182.  Same — Effect  of  subsequent  statute. 

183.  Attorney — Division  of  remuneration. 

184.  County  surveyor — Application  of  stato 

lands,  when  valiu. 

185.  Exemption  laws — Contract  by  sheriff  for 

release  of  property  exempt  from  levy. 

186, 187.  Franchise — Purchase  in  name  of  one — 
Use  of  influence,  void. 

188, 189.  Government  lands — Contract  not  ex- 
pressly declared  illegal  by  statute^ 
void. 


190.  Same— Bond     for     damages     in     con- 

demnation proceedings,  when  void. 

191.  Same — Contract  for  purchase  in  name 

of  party  not  on  application. 
192, 193.  Same— Dividing     lands     after     patent 
granted — How  far  void. 

194.  Same— False     and     fraudulent     repre- 

sentations made  in  obtaining  title. 

195.  Same — Improvements — Contracts   relat- 

ing to,  when  valid. 

196.  Same — Swamp  and  overflowed  lands. 

197.  Same — Timber — Contracts   relating   to, 

when  void. 
198,199.  Same — ^Finding— Sufficiency   of. 

200.  Homestead — Construction     of     statute 

with  reference  to  prohibition. 

201.  Same— Before  final  proof  illegal. 

202.  Same — Father     and     son  —  Obtaining 

title  in  father's  name  consummating 
fraud. 
203,204.  Same — ^Partnership    contracts   illegal. 

205.  Same — Water-rights— Contracts     relate 

ing  to,  when  not  illegal. 

206.  Same — Mortgage,    before    final    proof, 

void. 

207.  Interstate  commerce — The  collection  of 

tolls  on  traflic  between  states. 

208.  Labor    contracts — Absence   of    stipula- 

tion for  hours  of  work. 

209.  Municipal    corporation — Bank    deposit 

contracts,  contrary  to  statute. 

210.  Pawnbroker — Usury. 

211-215.  Penalty — Statute    imposing — Construc- 
tion and  effect  of. 
216.  Same— Effect  of  repeal  of. 

217-221.  Pre-emption  lands — Contract  to  divide 
prior  to  entry,  etc. 

222.  Same— Timber— Belating     to     cutting 

of,  before  payment. 

223.  Same— lltle     of     grantee— How     far 

valid. 

224.  Public  school  funds — ^Borrower's  right 

to  resist  loan  of,  as  illegal. 

225.  Sessions    court — Contract    to    purchase 

prohibited  by  constitution. 

226.  Streets — Property-owner  —  How   far   a 

contract  to  do  work  on,  legal. 

227.  Taxes — Constitutional     provision     for- 

bidding payment  by  debtor — Con- 
strued. 

228-231.  Same — Mortgager's  contract,  to  what 
extent  valid. 

232-234.  Same — Mortgager's  parol  promise,  how 
far  binding,  etc. — Evidence. 

235.  Toll  franchise— Contracts  for  division 

of  profits  from,  how  far  valid. 

236.  Water    companies — Contracts     relating 

to  promotion,  etc.,  how  far  valid. 

lY.    Wager  and  Gaming  Contracts. 

237, 238.  Bets     or     wagers — Common-law     doe- 
trine. 
239-242.  Same — Against  good  morals   and  ille- 
gal. 
243.  Same — What  within  rule  of  public  pol- 
icy and  good  morals. 
244-246.  Same — Wager   and    bet   and   premium 

and  reward,  distinguished. 
247,248.  Elections — Wagers  on  result  of,  illegaL 
249.  Gaming  houses — Consideration  for  con- 
tract arising  out  of  transactiona  in, 
illegal. 
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250,251 .  Same — Effect  of  license. 

252-255.  Margins     and     futures — Constitutional 

provisions    relating    to— Nature    and 

effect  of. 

256.  Same — ^Judicial  notice  taken  of. 

257.  Same — Contracts  for  sale  of  shares  of 

capital  stock  on  margins,  illegal. 
258,259.  Same — ^Form    oi    contract — Effect    of 

variation. 
260,261.  Same — Question,  one  of  fact,  etc. 
262,263.  Same — Transactions  within  prohibition, 

how  judged. 

264.  Same — Validitj,  when  not  passed  upon 

by  supreme  court  of  United  States. 

265.  Same — When  valid. 
266-268.  Same-— When   invalid. 

269.  Same— Contract  for  sale  of  futures — 

When  valid. 

270.  Eescission   or    disaffirmance — ^Bight   of 

parties  to. 
271-278.  Same — Effect  of — ^Bight  of  action,  etc 
279-281.  Same — ^Principles    of — To    what     eon* 

tracts  applied. 
282.  Eight  of  action  to  recover— None  at 

common  law. 
283,284.  Same — Keeper    of     gaming     houses— 

License. 

285.  Same — Check  given  for  gaming  debt. 

286.  Same — Money    intrusted    to    clerk    for 

collection  and  lost  in  gambling. 
287-290.  Same — ^Negotiable    instruments — ^Hight 

of  parties  themselves. 
291-294.  Same — ^Bona  fide  holder. 

295.  Same — Set-off  in  action  for  work  and 

labor. 
V.   Right  to  Enforce  Contract. 
296-298.  Courts— Power     of— Nature    and    ex- 
tent of. 
299,300.  Action   denied    on    contract  expressly 

prohibited,  etc. 
301,302.  Defense  of  illegality  and  public  policy, 

upon  what  grounds  allowed. 
303,304.  Bemedies — ^Upon  what  grounds  gained 

or  withheld. 
305.  Test  by  which  enforcement  allowed  or 

disallowed. 
306-310.  Equitable   relief — ^Upon  what  grounds 

gained  or  refused. 
311,312.  Pleading  —  Illegality,     how     void     by 

pleading. 

L     IN  GENERAU 

1.  APPLIED,  CITBO,  CONSTRUBD,  RB- 
PBRREO)  TO,  etc.,  in:  Sharon  vs.  Sharon,  68 
GaL  29.  30,  8  Pac  Bep.  614  (construed  and 
applied  with  other  sections);  Sharon  vs. 
Sharon,  79  Cal.  633,  680,  22  Pac.  Rep.  ..<;,  181 
(construed  and  applied);  Gardner  vs.  Tatum, 
SI  Cal.  870,  373,  22  Pac.  Rep.  880  (construed 
and  applied):  Jones  vs.  Hanna,  81  Cal.  607, 
(09,  515,  22  Pac  Rep.  883  (erroneously  cited 
on  p.  509  as  1 1167,  construed  and  applied); 
Graham  vs.  Larimer,  88  C^L  178,  177,  23  Pac. 
Rep.  286  (construed  and  applied  with  other 
•cctlons);  Mitchell  vs.  aine,  84  Cal.  409,  415, 
24  Pac  Rep.  164  (construed  and  applied); 
Benicia  A.  Works  va.  Estes  (Cal.  April  17, 
1S93),  32  Pac.  Rep.  938,  940  (construed  and 
applied);  Kreamer  vs.  Earl,  91  Cal.  112,  117, 
27  Pac.  Rep.  785  (construed  and  applied); 
Moffatt  vs.  Bulson,  96  C!al.  106,  109,  81  Am.  St. 
Rep.    192,    80    Pac    Rep.    1022    (referred    to); 


Bernstein  vs.  Downs,  112  C^l.  197.  204,  44  Pac. 
Rep.  667  (construed  and  applied  with  1 602 
of  the  Penal  Code);  People  vs.  Wilson,  117 
Cal.  242,  244,  49  Pac  Rep.  186  (construed  and 
applied  with  11424,  426  of  the  Penal  Code); 
Dlttrlch  vs.  Gobey,  119  Cal.  699,  601,  51  Pac. 
Rep.  962  (construed  and  applied  with  143); 
De  Jarnatt  vs.  Peake,  123  Cal.  607,  609,  66 
Pac  Rep.  467  (construed  and  applied);  Berka 
vs.  Woodward,  125  Cal.  119,  122,  123,  73  Am. 
St.  Rep.  31,  67  Pac.  Rep.  777,  45  L.  R.  A.  420 
(construed  and  applied  with  other  sections); 
Demartinl  vs.  Anderson,  127  Cal.  33,  35.  59 
Pac  Rep.  207  (construed  and  applied);  Flinn 
vs.  Mowry,  181  Cal.  481,  488,  63  Pac.  Rep. 
724  (construed  and  applied). 

Am  to  burden  of  proof  In  ease  of  lllearallty 
of  consideration,  see  ante  1 1615  and  note. 

An  to  Illegal  contracts,  see  note  16  Am.  St. 
Rep.  699. 

As  to  dements  of  tllcsal  contract,  see  note 
41  Am.  St  Rep.  900. 

As  to  contracts  for  services  void  as  ajTAlnst 
public  policy,  see  monographic  note  66  Am. 
Dec.  606. 

As  to  contract  In  violation  of  express  law, 
see  monosrraphic  notes  by  Robert  Desty,  8 
Ii.  R.  A.  631;  6  L.  R.  A.  218. 

As  to  contract  to  Indemnify  for  Illegal  act, 
see  monog'raphic  note  by  Robert  Desty,  4 
1m  R.  a.  682. 

As  to  contracts  void  as  against  public  pol- 
icy venerallyy  see  monographic  notes  by  Rob- 
ert Desty,  8  L.  R.  A.  631;  6  Ii.  R.  A.  601-616; 
8  L.  R.  A.  497;  12  L.  R.  A.  120. 

As  to  effect  of  failure  to  procure  license  for 
business  on  validity  of  contracts  tbereon,  see 
monosrraphlc  note  by  H.  P.  Farnham,  16  L.  R. 
A.  423-426. 

As  to  liability  of  obltsors  on  orlfflnal  con- 
tract as  affected  by  renewal  or  substituted 
contract  which  Is  void,  see  monographic  note 
by  Irwin  Taylor,  S3  L.  R.  A.  628-635. 

As  to  miscellaneous  contracts  for  services, 
such  as  marriage  brokerairc  contract,  etc., 
see  monogrraphlc  note  66  Am.  Dec.   513,  614. 

As  to  rlirkt  to  recovery  of  floods  sold  to 
smunrlery  see  monogrraphlc  note  by  B.  A. 
Rich,  15  L.  R.  A.  634. 

As  to  sales  of  liquor  for  lllcirnl  use,  see 
monosrraphic  note  by  B.  A.  Rich,  16  L.  R.  A. 
886. 

As  to  sales  In  aid  of  rebellion,  see  mono- 
graphic note  by  B.  A.  Rich,  16  L*.  R.  A.  834. 

As  to  validity  of  contract  for  transfer  of 
parental  authority  or  responsibility,  see  mono- 
g'raphic note  by  H.  P.  Farnham,  27  L.  R.  A. 
66-61. 

As  to  validity  of  contracts  to  procure  testis 
mony,  see  monogrraphlc  note  by  Irwin  Taylor. 
19  L.  R.  A.   871-873. 

9.  CONSTRUBO  AS  TO  CONTRACT  MADE 
BY  ESXBCUTRIX  relating  to  purchase  of  per- 
sonal estate  of  testator,  at  sale  under  order  of 
court,  yielding  profit  to  herself. — Jones  vs. 
Hanna,  81  CaL  607,  609,  22  Pac  Rep.  883. 

&  By  member  of  city  council  for  sale  of 
material  to  city. — Berka  va  Woodward,  125 
Cal.  119,  129,  73  Am.  St  Rep.  31,  67  Pac  Rep. 
777,  46  L.  R.  A.  420. 

4.  Relatlnir  to  sbam  locations  on  mining 
claims,  as  contrary   to  express   provisions   of 
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United  States  Revised  Statutes,  and  to  policy 
of  express  law  of  United  States  ree:ulatinir 
occupation,  possession,  and  sale  of  public 
mineral  lands. — ^Mitchell  vs.  Cllne,  84  CaL  409, 
416,   24   Pac.   Rep.   164. 

5.  To  Implied  contract,  lllefiral  as  contra- 
vening^ sections  of  Political  Code  relating  to 
contracts  made  by  members  of  city  councils 
where  penalty  is  annexed  by  statute. — Berka 
vs.  Woodward,  125  Cal.  119,  122,  78  Am.  SL 
Rep.  81,  67  Pac.  Rep.  777,  46  L.  R.  A.  420. 

6.  To  implied  promises  to  pay  for  medical 
services  rendered  by  one  who  has  not  com- 
piled with  requirements  of  law. — Gardner  va 
Tatum,  81  Cal.  870,  874,  22  Pac  Rep.  880. 

7.  To  lease  of  premises  let  for  Immoral 
purposes. — Demartini  vs.  Anderson,  127  Cal. 
83,  84,  69  Pac.  Rep.  207. 

8.  To  render  medical  services  by  one  havlnff 
no  certificate. — Gardner  vs.  Tatum,  81  Cal.  870. 
374,  22  Pac.  Rep.  880.  See  Ex  parte  Frazer, 
64   Cal.  94. 

9.  To  secure  from  state  tracts  of  land  In 
manner  unauthorized  by  law  and  contrary  to 
statute. — Kreamer  vs.  Earl,  91  CaL  112,  117, 
27  Pac.  Rep.  786. 

10.  To  stlpnlation  In  contraet  relatini^  to 
restoration  of  danshter  to  mother  made  In 
divorce  proceedings. — Dlttrlch  vs.  Gobey,  119 
CaL   699,   €01,   61   Pac.   Rep.   962. 

11.  To  ^rithdra^r  opposition  to  Insolvent 
debtor's  diseliariro  under  bankruptcy  in  con- 
sideration of  note  and  mortsragre. — Benida  A. 
Works  vs.  Estes  (CaL  April  17,  1898),  82  Pac. 
Rep.   988,  940. 

12.  SAMB— AS  TO  SUBDIVISIONS  TWO 
AND  three:,  as  embracing  multitude  of  con- 
tracts which,  thouffh  not  expressly  prohibited, 
are  refused  recogrnition  on  grrounds  of  public 
policy — such  as  contract  in  which  consideration 
is  base  and  agrainst  grood  morals,  malum  in  se; 
those  contracts  in  which  consideration  is  In 
Itself  lawful  but  where  made  is  unauthorized, 
or  where,  because  of  some  fiduciary  relatioxi 
between  parties,  law  will  not  permit  contract 
to  be  made,  or  countenance  It  when  made. — 
Berka  vs.  Woodward,  126  CaL  119,  128,  78 
Am.  SL  Rep.  81,  67  Pac.  Rep.  777,  46  L.  R.  A. 
420. 

IS,  As  not  applTimr  to  contract  to  do  extra 
work  In  street  Improvement  in  consideration 
of  waiver  of  defects,  such  contract  not  being: , 
contrary  to  {  602  of  Penal  Code,  or  to  provi- 
sions of  this  section. — ^Bernstein  vs.  Downs, 
112  Cal.  197,  204,  44  Pac.  Rep.  667. 

14.  To  davso  as  to  keeping  marriage  rela- 
tion secret,  contained  in  agrreement  between 
parties  to  live  togrether  as  man  and  wife. — 
Sharon  vs.  Sharon,  79  CaL  688,  681,  22  Pac. 
Rep.   26,  181. 

15.  Solely  to  express  contract,  provisions  of 
statute  belngr  eroneral  In  their  terms,  only 
difference  between  express  and  Implied  con- 
tracts being  that  In  former  all  terms  and  con- 
ditions are  expressed  between  parties,  while 
In  latter  some  one  or  more  of  terms  and  con- 
ditions are  Implied  by  law  from  conduct  of 
parties. — Berka  vs.  Woodward,  126  CaL  119, 
128,  78  Am.  St  Rep.  81,  67  Paa  Rep.  777, 
46  Lib  R.  A.  420.  See  Smith  vs.  Albany,  61 
N.   Y.   444. 


IS.  CONTRACTS  'WHICH  ARE  VOID  such 
as  embrace  acts  which  are  agrainst  g:ood 
morals  or  public  policy. — Phelan  vs.  County  of 
San  Francisco,  6  CaL  681,   640,  20  Cal.   89,   42. 

17.  Such  as  are  expressly  or  impliedly  for- 
bidden by  paramount  law,  or  by  some  prin- 
ciple of  common  law,  or  provisions  of  statute, 
and  courts  are  Justified  In  declariner  same  void 
as  agrainst  public  policy. — ^Alpers  vs.  Hunt,  86 
CaL  78,  84,  21  Am.  St.  Rep.  17,  24  Pac.  Rep. 
846,  9  Ii.  R.  A.  488. 

18.  Such  as  are  founded  on  illegal  consider- 
ation or  fraud,  or  which  further  any  matter 
or  thing*  prohibited  by  statute,  or  aid  or  assist 
any  party  therein. — Swangrer  vs.  Mayberry,  69 
CaL  91,  94.  See  O'Hanlon  vs.  Denvlr,  81  CaL 
60,  62,  16  Am.  St.  Rep.  19,  20,  22  Pac.  Rep.  407; 
Gardner  vs.  Tatum,  81  Cal.  370,  378,  376,  22 
Pac.  Rep.  880;  Jones  vs.  Hanna,  81  CaL  607, 
610,  616,  22  Pac.  Rep.  888;  Savlngrs  Bank  vs. 
Bums,  104  CaL  478,  480,  88  Pac.  Rep.  102; 
Berka  vs.  Woodward,  126  CaL  119.  126,  78  Am. 
St.  Rep.  81,  67  Pac.  Rep.  777,  46  L.  R.  A.   420. 

19.  Such  as  are  in  aid  of  act  expressly  pro- 
hibited by  law  or  which  is  contrary  to  policy 
of  express  law. — Jones  vs.  Hanna,  81  CaL  507, 
609,  22  Pac.  Rep.  888. 

20.  Such  as  are  obtained  by  fraud  are  voiQ 
as  contrary  to  promotion  of  public  g'ood. — 
Mitchell  vs.  Cline,  84  CaL  409,  41  o.  24  Pac.  Rep. 
164.  See  Beard  vs.  Beard,  66  CaL  364,  866,  4 
Pac.  Rep.  229. 

21.  Such  as  violate  general  law  of  public 
policy  and  immorality  and  are  therefore 
malum  in  se. — Martin  vs.  Wade,  37  Cal.  168, 
174. 

22.  Rule  applies  to  every  contract  founded 
on  transaction  malum  In  se  or  prohibited  by 
statute  on  ground  of  public  policy. — Swangrer 
vs  Mayberry,  69  CaL  91,  94.  See  Ladda  vs. 
Hawley,  67  CaL  61;  Berka  vs.  Woodward,  125 
CaL  119,  126,  78  Am.  St.  Rep.  81.  57  Pac.  Rep. 
777,  46  L.  R.  A.  420.  Ala.  Woods  vs.  Arm- 
strong, 64  Ala.  160,  26  Am.  Rep.  671.  Mass. 
Warren  vs.  Manufacturers'  Ins.  Co.,  80  Mass. 
(18  Pick.)  618,  621,  26  Am.  Dec  841.  Pa. 
Mitchell  vs.  Smith,  1  Blnn.  110,  118,  2  Am. 
Dec  417;  Holt  vs.  Green,  78  Pa.  St  198,  18 
Am.  Rep.   787. 

23.  Contracts  by  which  previous  illegal 
contract  is  sought  to  be  carried  out  or  en- 
forced.— Gray  vs.  Hook,  4  N.  T.  449. 

24.  No  matter  whether  Illegality  appears 
from  one  side  or  other,  its  disclosure  Is  fatal 
to  case. — ^Berka  vs.  Woodward,  126  Cal.  119, 
126,  73  Am.  St  Rep.  81,  67  Pac.  Rep.  777,  46 
Lb  R.  A.  420.  See  Hall  vs.  Coppell,  74  U.  a 
(7  WalL)  642.  bk.  19  L.  ed.  244. 

26.  Whether  contract  has  been  partially  or 
wholly  performed  or  whether  consideration 
has  passed  or  not — Berka  vs.  Woodward,  126 
CaL  119,  126,  78  Am.  St  Rep.  81,  67  Pac.  Repi 
777,  46  Lb  R.  A.  420. 

IS.  Tfot  to  be  extended  arbitrarily^  for  rea- 
son that  if  there  is  one  thing  more  than  an- 
other publlo  policy  requtrea,  it  is  that  men  of 
full  agro  and  competent  anderstandlng  shall 
have  utmost  liberty  of  contract  and  that  their 
contracts,  when  entered  into  freely  and  volun- 
tarily,  shall   be   held  sacred  and   enforced  by 
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emirU  of  jQStloe.'^Iii  re  Batate  Garcelon,  104 
CaL  S7«,  Sfl,  4t  Am.  St.  Rei>.  1S4.  38  Pac.  Rep. 
414,  8S  Lb  R.  A.  S»6.  See  Printlnir  N.  ft  R. 
Ca  TB.  Sampson*  10  I4.  R.  Eq.  Caa.  466,  IS 
Moak  Ens.  Rep.  841. 

27.  Contract  not  to  be  held  unlawful  unleee 
it  If  either  contrary  to  some  express  provi- 
sion of  law  or  its  policy. — Fllnn  vs.  Mowry, 
131  CaL  481,  488,  63  Pac.  Rep.  724. 

».  COlfSKNT—SSFFBCT  OF«— Consent  caa- 
wt  aeotraltee  elTeet  of  UleffaUtyy  and  stiptfla- 
tion  in  most  solemn  form  waivlnfi:  objection 
vlll  be  tainted  with  vice  of  original  contract 
and  void  for  same  reason. — Berka  vs.  Wood- 
ward, 125  Cal.  119,  126,  73  Am.  St.  Rep.  81, 
57  Pac.  Rep.  777.  46  Li.  R.  A.  420.  See  Hall 
TS.  Coppell,  74  U.  &  (7  Wall.)  642,  bk.  19  K  ed. 
244. 

2$,  Implied  promise  to  pay  for  services 
Illegally  rendered  under  contract  expressly 
prohibited  by  law  cannot  exist. — ^Berka  vs. 
Woodward,  125  Cal.  119,  129,  73  Am.  St.  Rep. 
21.  57  Pac.  Rep.  777,  45  U  R.  A.  420.  See 
Gardner  vs.  Tatum,  81  Cal.  370,  22  Pac.  Rep. 
880. 

86.  LEGISLATrVB  Blf  ACTMBNT— BFFBOT 
OF. — CoBtraet  valid  Tvlien  made  and  not 
against  public  policy,  cannot  be  rendered  in- 
valid by  subsequent  act  of  lesrislature,  as 
change  of  public  policy  will  not  avoid  it. — 
Stephens  va  Southern  Pac  Co.,  109  Cal.  86, 
95.  50  Am.  St.  Rep.  17,  41  Pac.  Rep.  783,  29 
L.  R.  A  751. 

81.  HATURES  OF  CONTRACT. — ^Asreememts 
cmtrary  to  law  having:  form  but  not  binding: 
efficacy  of  contracts,  and  the  obligations  im- 
posed by  them  are  therefore  merely  honorary. 
—Daw  va  Niles,  104  Cal.  106,  123,  37  Pac.  Rep. 
876.  See  Stein  vs.  Swensen,  46  Minn.  360,  24 
Am.  St  Rep.  234,  49  N.  W.  Rep.  65;  Willard  vs. 
Reeder.  2  HcC.  (a  C.)  869. 

a.  PARTIES  HOT  IN  PARI  DBIilCTO— 
EFFECT  OF. — Contract  fovnded  upon  eon- 
■t^entlen  Illegal  or  prohibited  by  statute  may 
not  be  void  where  parties  are  not  in  pari  de- 
Ucta — Savings  Bank  vs.  Burns,  104  Cal.  478, 
480,  38  Pac  Rep.  102.  See  Gray  vs.  Roberts, 
2  A  K.  Marsh.   (Ky.)   208,  12  Am.  Dec.  383. 

3S.    PUBLIC    POIiICT« — ^Doctrine    applies    to 

inanrlage  broker's  contracts,  contracts  in  re- 
Btraint  of  trade,  contracts  by  expectant  heirs, 
or  in  consideration  of  illicit  cohabitation,  con- 
tracts injuriously  affectiner  administration  of 
justice,  procuring:  contract  from  public  official, 
to  pay  for  appointment  of  office  or  aiding  in 
procnrlngr  appointment,  to  pay  for  obtaining* 
A  pardon,  or  injuriously  aflfectlng'  public  in- 
terest as  to  location  of  terminus  of  railroad.-^ 
Alpers  vs.  Hunt.  86  Cal.  78,  84,  21  Am.  St  Rep. 
17,  24  Pac.  Rep.   846,  9  L.  R.  A.  483. 

81  RBPUDIATIOlf*  — A  contract  void  as 
ASainst  public  policy  may  be  repudiated. — 
Santa  Clara  V.  M.  &  L.  Co.  va  Hayes,  76  Cal. 
S87.  392,  9  Am.  St  Rep.  211,  18  Pac.  Rep.  891. 

8^  SlfiAL — EFFBCV  OF. — ^Illesallty  of  In- 
■trsment    la   not    protected    by   nse   of   sea]«~- 

Oray  va  Hook,  4  N.  T.  449. 

XL     CONTRACTS   WITHIN  RULB. 

86.  ADMINISTRATIOlf  OF  JUSTICB — Inter- 
(CKsee  wlth« — Bond  ^ven  for  purpose  of  In- 


duoiner  sheriff  to  violate  existing  Judicial  or- 
der  is  unlawful  and  void. — Buffendeau  vs. 
Brooks,  28  Cal.  641,  644.  See  Harrington  vs. 
Crawford,  136  Mo.  467,  472,  58  Am.  St.  Rep.  653,. 
655.  38  S.  W.  Rep.  80,  35  L.  R.  A.  477. 

87.  CONTRACT  BY  CITY  ATTORNBY— 
After  termination  of  his  office,  not  to  interfere 
or  erive  information  or  assist  in  appealing^ 
cases  which  came  under  his  control  in  his 
office  as  city  attorney,  is  illegal  and  void  and 
will  not  be  enforced. — In  re  Cowdery,  69  Cal. 
32,  65,  64,  58  Am.  Rep.  545,  10  Pac.  Hep.  47. 
See  Valentine  vs.  Stewart,  15  Cal.  387;  Peopie 
vs.  Spencer,  61  Cal.  128.  Ga.  Gaulden  vs. 
State,  11  Ga.  47.  HI.  White  vs.  Haffaker,  27 
111.  349.  Ind.  Wilson  vs.  State,  16  Ind.  392; 
Price  vs.  Grand  Rapids  &  I.  R.  Co.,  18  Ind. 
137.  Iowa.  State  va  Halstead,  73  Iowa  376,. 
381,   85   N.   W.   Rep.    457.     N.   Y.    Herrick   vs. 

Catley,   1   Daly   612.     l^ls.    In   re   O ,   73 

Wis.  621,  42  N.  W.  Rep.  221.  Fed.  In  re  Boone, 
88  Fed.  Rep.  944,  952.  Bnr<  Vaillant  vs. 
Dodermead,  2  Atk.  524;  Wilson  vs.  Rastall,  4 
T.  R.  (Durnf.  &  E.)  753,  2  Rev.  Rep.  515;  Sand- 
ford  va  Reminsrton,  S  Yes.  Jr.  189,  S  Rev.  Rep. 
195. 


88.  By  snardlan  ad  litem  for  payment  of 
attorney  to  represent  heirs,  is  illesral  and  void 
and  does  not  prevent  court  from  flxine:  amount 
— Cole  vs.  Superior  Court,  63  Cal.  86,  91,  49 
Am.  Rep.  78. 

88.  By  solleltor-ireneral  on  expiration  of 
his  term  of  office  for  defense  of  prisoner 
whom  he  previously  prosecuted  on  behalf  of 
state.  Is  agrainst  public  policy  as  tending:  to 
grreatly  embarrass  administration  of  orig^inal 
law,  contract  between  himself  and  state  not 
being:  discharged,  so  far  as  he  is  looked  to  to 
perform  certain  duties  imposed  upon  him  by 
law. — Gaulden  vs.  State,  11  Ga.  47,  49,  51. 

40.  Indnclns  party  not  to  prevent  confirm- 
ation of  sale  made  on  partition  proceedings, 
in  consideration  of  additional  Interest,  is  fraud 
not  only  upon  court  whose  duty  it  was  to  pass 
upon  and  confirm  or  set  aside  sale,  but  upon 
parties  to  action,  as  agrainst  public  policy. — 
Tappan  vs.  Albany  Brew.  Co.,  80  Cal.  570,  671, 
13  Am.  St  Rep.  174,  22  Pac  Rep.  257,  6  L.  R.  A. 
428. 

41.  AJLIBNATION.  —  Contract  restrnlnlnir 
alienation  void. — ^Murray  vs.  Green,  64  Cal. 
863,  366,  28  Pac.  Rep.  118. 

42.  Restraint  upon  power  of  alienation 
which  is  repugmant  to  interest  created  by 
grrant  is  void;  therefore  contract  In  partial 
restraint  will  not  be  enforced  (mooted,  but  not 
decided). — Murray  va  Green,  64  Cal.  363,  867, 
28  Pac  Rep.  118. 

48.  Covenant  agrainst  assigmment  in  lease 
in  restraint  of  alienation,  and  therefore 
agrainst  policy  of  law,  and  its  enforceability 
questioned  where  it  would  produce  forfeiture. 
— Chlpman  vs.  Bmeric,  6  Cal.  49,  61. 

As  to  restraint  npon  alienation,  see  ante 
11  711,  716  and  notes. 

44.  ATTORNBY  AND  CLIBNT — CONTIN- 
GENT  FE3E3S. — Contracts    for   contlngrent    fee» 

paid  to  attorneys  not  tolerated  at  common  law. 
—Newman   vs.    Freitas,    129   Cal.    288,   292,    61 
Pac.  Rep.  907,  50  K  R.  A.  648. 
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A  a  to  contmets  to  inflnenco  lefflalatloa  !■ 
favor  of  cUemt,  see  pars.  112-120  this  note. 

45.  Contract  would  not  upon  Its  face  be 
void,  as  agralnst  public  policy,  where  attorneys 
are  retained  by  parties  lltlsrant  to  assist  In 
procuring:  favorable  decisions  In  pending:  lltl- 
gratlon  before  such  court,  even  thousrh  com- 
pensation Is  contlngrent  upon  such  results. — 
Bergen  vs.  Frlsble,  125  Cal.  168.  170,  67  Pac. 
Rep.  784. 

46.  Contract  for  contingent  attorney's  fees 
are  allowed.  If  not  favored  in  this  state,  on 
ground  that  otherwise  party  without  means 
of  employing:  attorney  and  paying:  his  fee, 
having:  meritorious  cause  of  action  or  defense, 
would  be  powerless  to  protect  his  rlg:hts. — 
Newman  vs.  Frettas,  129  Cal.  28S,  292,  61  Pao. 
Rep.  907,  60  Lb  R.  A.  648. 

47.  Contract  with  attorney  to  secure  de- 
cision In  client's  favor  In  case  of  entry  on 
timber  lands  pending:  before  secretary  of 
interior,  in  consideration  of  payment  of  cer- 
tain value  of  lands  contlng:ent  In  Its  character, 
not  llleg:al  or  afi:ainst  g:ood  morals  where  there 
Is  no  secrecy,  deception,  fraud,  or  corruption. 
— Bergren  vs.  Frlsbie,  126  Cal.  168.  170,  57  Pac 
Rep.   784. 

48.  Contracts  for  coatlnireBt  fees  to  be  paid 
attorney  In  divorce  pr(»ceedlnffa  by  wife, 
agralnst  public  policy  and  void,  and  not  sus- 
tained by  same  reasons  that  would  uphold 
such  contracts  In  other  cases. — ^Newman  vs. 
Freltas,  129  Cal.  283,  292,  61  Pac.  Rep.  907,  60 
L.  R.  A.  648.  See  Ind.  Muckenburg:  vs.  Hol- 
ler, 29  Ind.  189,  92  Am.  Dec.  845.  Micb.  Jor- 
dan vs.  Westerman,  62  Mich.  170,  4  Am.  St. 
Rep.  836,  28  N.  W.  Rep.  826.  ^  Mo.  Schmleding: 
vs.   Doellner,   10  Mo.   App.    378. 

40.  Division  of  property. — Contract  between 
attorney  and  client  that  former  shall  have  one 
half  property  recovered  in  consideration  of 
prosecuting:  claim,  or  upon  compromise  there- 
of, is  not  contrary  to  public  policy. — Hoffman 
vs.  Vallejo,  45  Cal.  564,  672.  See  Mathewsotf 
vs.  Fitch,  22  Cal.   86. 

60.  Whereby  former,  in  consideration  of 
resisting:  motion  for  new  trial,  and  procuring: 
order  making*  decree  of  confirmation  final,  or 
to  procure  dismissal  of  appeal,  in  case  one 
should  be  taken,  Is  to  receive  certain  portion 
of  property,  is  not  contrary  to  law  or  contra 
foonos  mores,  where  it  is  not  shown  that  any 
concealments  or  improper  practices  were  to 
be  or  were  in  fact  employed  by  him. — ^Ballard 
vs.  Carr,  48  Cal.  74,  80. 

61.  Mere  fact  that  attorney  is  retained  to 
assist  in  securing:  favorable  decision  of  secre- 
tary of  interior  to  land  interests  does  not 
taint  contract  made  between  attorney  and 
client  with  llleg:ality  as  against  good  morals. 
— Bergen  vs.  Frlsbie,  126  Cal.  168,  170,  67  Pac 
Rep.   784. 

52.  Means  and  methods  to  be  used  must  be 
improper,  or  else  such  employment  is  leg:al  In 
eye  of  law. — ^Bergen  vs.  Frlsbie,  126  Cal.  168. 
170,  57  Pac.  Rep.  784. 

53.  Disposition  of  papers. — Contract  made 
by  attorney  with  client  to  dispose  of  certain 
papers  In  his  possession  in  certain  manner,  Is 
not  opposed  to  public  policy  or  void. — Roysdon 
vs.  Carr,  63  Cal.  191,  192. 


M.     Promlae   to   third   party   by   attorney.- • 

Contract  by  attorney  In  procuring  loan  for 
client,  promising  party  procuring  loan  to  ex- 
ecute contract  by  making  assignment  of  in- 
terest in  his  own  fee,  which  was  known  to 
client,  is  not  without  consideration  and  against 
good  morals  and  public  policy. — Qoad  vs.  Hart. 
128  Cal.  197,  201,  60  Pac.  Rep.  761.  964. 


65.  Title  In  name  of  third  party. — Contract 
entered     into     between     attorney     and     client 

whereby  former  is  employed  to  secure  titles 
to  certain  state  lands  which  were  to  be  ob- 
tained by  means  of  school-land  warrants  or 
certificates  of  purchase  for  what  are  termed 
"lieu"  lands,  certificates  for  which,  under 
advice  of  counsel,  were  taken  in  names  of 
three  persons,  and  afterwards  assig:ned  to 
plaintiff,  is  not  illegal  or  fraud  upon  law  so 
as  to  prohibit  plaintiff  from  recovering  money 
In  hands  of  such  attorney. — White  vs.  L*yon8, 
42  Cal.   279,  284. 

6«.  A  BANKRUPT'S  DISCHARGB  —  COlf- 
TRACTS  NOT  TO  OPPOSES.— Agreement  by  in- 
solvent debtor  with  creditor  to  pay  former 
amount  due  to  him  in  consideration  of  his 
not  opposing:  application  for  discharge  is  Il- 
legal and  void,  as  being*  pecuniary  obllg:ation 
within  meaning  of  Insolvent  act,  which  does 
not  require  obligation  to  be  in  writing. — EstU- 
dillo  vs.  Meyerstein,  72  CaL  817,  319,  18  Pac. 
Rep.  869. 

67.  To  withdraw  opposition  to  bankrupt's 
discharge  in  consideration  of  note  and  mort- 
gage, is  illegal,  as  being  contrary  to  policy  of 
express  law. — Benicia  A  Works  vs.  Estes  (Cal.. 
April  17.  1893),  32  Pac.  Rep.  938,  940.  See  Bell 
vs.  Leggett.  7  N.  T.  176. 

68.  Even  though  made  with  third  party. — 
Bell  vs.  Leggett,  7  N.  Y.  176.  181. 

69.  Even  though  given  after  grant  of  dis- 
charge.— Rice  vs.  Maxwell,  IS  Smed.  it  M. 
(Miss.)  289,  58  Am.  Dec  8tf.  See  Payne  vs. 
Eden,  8  Cal.  (N.  Y.)  218;  Wlggin  vs.  Bush,  12 
John.  (N.  Y.)  806,  7  Am.  Dec  824;  Cockshott 
vs.  Bennett,  2  T.  R.  (2  Durnf.  &  E.)  768,  1  Rev. 
Rep.  617. 

dO.  Promissory  note  or  l»ond  fflven  by  in- 
solvent debtor,  or  any  person  on  his  behalf, 
for  purpose  of  preventing:  opposition  for  his 
discharge  in  bankruptcy,  is  Illegal  and  void, 
and  cannot  be  enforced. — Estudillo  vs.  Meyer- 
stein. 72  Cal.  817,  819,  18  Pac  Rep.  869.  See 
Rice  vs.  Maxwell,  18  Smed.  St  M.  (Miss.)  289. 
68  Am.  Dec.  86;  Tuxbury  vs.  Miller,  19  John. 
(N.  Y.)  811;  Bell  vs.  Leggett,  7  N.  Y.  176. 

As  to  effect  of  dlsebarse  in  banlcraptey  and 
wben  same  deemed  eonclnslvey  see  note  68  Am. 
Dec  88. 

61.     COMPETITION  —  DESTRUCTION  OF 

BIDDING  AT  SALE. — Arrangements  made  for 
purpose   of   preventinir   fair   oompetitlony    and 

by  reason  of  want  of  bidders  to  decrease  price 
of  article  offered  for  sale  below  fair  market 
value,  are  Illegal,  and  may  be  avoided  as  be- 
tween parties  as  fraud. — Jenkins  vs.  Frink, 
80  Cal.  686,  692,  89  Am.  Rec  184.  See  Phippen 
vs.  Stickney,  44  Mass.  (8  Met.)  884,  888;  Gullck 
vs.  Webb.  41  Neb.  706.  712,  48  Am.  St.  Rep. 
720.  724,   60  N.   W.   Rep.   18. 

As  to  Gontraets  to  prevent  oompctitlon,  sm 
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monoffraphlc  nottt  by  Robert  Desty,  4  I4.  R  A. 
165. 

Am  to  contracts  to  Btlfle  compctlttoB  in  trade, 
ctu^lraciea  to  injure  trade,  see  monographic 
notes  by  Robert  Desty,  SL1.R.  A.S3;6Ii.RA. 
4d7;  11  U  R.  A.  4S7. 

6t  Contract  promislngr  payment  of  sum  of 
jnoney  to  refrain  from  bidding  i»  unlawful  and 
void.— Swan  vs.  Chorpenning:,  20  Cal.  182,  185. 
See  GuUck  vs.  Ward.  10  N.  J.  I*  (6  Hal.)  87, 
18  Aql  Dec.  389. 

6S.  By  execution  creditor  of  inaolvent  debt- 
tr,  upon  sale  of  debtor's  effects,  with  other 
creditor,  that  In  consideration  of  such  cred- 
itor refraining  from  bidding  at  sale,  and  thus 
cnabUng  him  to  buy  In  property  for  small 
tmount,  he  would  pay  such  creditor  much 
larger  sum.  Is  contrary  to  public  policy  and 
rold.— Crawford  vs.  Maddux,  100  CaL  222,  225, 
S4  Pac.  Rep.  651;  Packard  vs.  Bird,  40  Cal. 
)78,  383. 

•4  Dlatlnction  cannot  be  drawn  between 
agreement  not  to  bid  and  agreement  to  with- 
draw bid  already  put  in  for  contracts  for 
transportation  of  malls. — Swan  vfl.  Chorpen- 
nlng.  20  Cal.  182,  186. 

65.  Agreement  among  different  claimants 
•t  Mde  of  land  by  auction  with  Individual  to 
purchase  whole  tract  for  their  benefit,  is  not 
agreement  calculated  to  prevent  competition 
tnd  render  sale  void. — Jenkins  vs.  Frlnk,  SO 
Cal.  586.  592,  89  Am.  Dec.  134.  See  Swltzer  vs. 
Skiles,  3  Glim.   (111.)  629.  44  Am.  Dec  728.  727. 

6«.  Entered  Into  without  any  fraudulent 
purpose,  but  for  mutual  convenience  of  parties 
with  view  to  enabling  them  to  become  pur- 
chasers, each  to  purchase  his  own  portion, 
and  not  entire  lot,  valid  and  binding. — ^Jen- 
kins vs.  Frlnk.  30  Cal.  586.  592.  89  Am.  Dec. 
134.  See  Phlppen  vs.  Stlckney,  44  Mass.  (8 
Met)  384.  388. 

f7.  By  ass(»ciation  of  bidders  formed  for 
h^BMt  and  proper  pnrposes  is  not  illegal, 
where  quantity  offered  for  sale  to  secret  bid- 
der exceeds  amount  which  individuals  might 
wish  to  purchase  on  their  own  account. — 
Jenkins  vs.  Frlnk.  30  Cal.  586,  692,  89  Am.  Dec. 
1S4.  See  Swltzer  vs.  Skiles,  3  Qllm.  (111.)  629, 
44  Am.  Dec  723,  727. 

«8,  To  permit  one  to  purchase  property 
offered  for  saJe  at  public  auction,  others  to 
share  benefit  of  purchase  between  them.  Is 
not  fraudulent  prima  facie. — Jenkins  vs.  Frlnk, 
JO  Cal.  586,  591.  89  Am.  Dec.  134.  See  Phlppen 
▼8.  Stlckney.  44  Mass.  (3  Met.)  384.  388;  Gulick 
vs.  Webb.  41  Neb.  706,  712,  43  Am.  St.  Rep. 
720,  724,  60  N.  W.  Rep.  18. 

69.  To  purchase  jointly  at  sherifC's  sale,  if 
all  Is  open  and  fair,  upheld,  and  combination 
of  interests  for  that  purpose  is  not  necessarily 
comipt — Jenkins  vs.  Frlnk,  80  Cal.  686,  592, 
S9  Am.  Dec.  184.  See  Mass.  Phlppen  vs.  Stlck- 
ney, 44  Mass.  (8  Met.)  384,  888.  Heb.  Gulick 
vs.  Webb,  41  Neb.  706.  712.  48  Am.  St.  Rep. 
720,  724,  60  N.  W.  Rep.  18.  Pa.  Smull  vs. 
Jones.  1  Watts  &  Q.  128. 

70.  Upheld  where  parties  furnlshinir  their 
proportion  of  money,  where  nothlnsr  appears 
which  is  calculated  to  keep  bidders  away  from 
auction  or  to  prevent  free  and  intelligent  com- 
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petition,  and  where  bidders  were  shown  to 
have  attended  sale  in  consequence  of  such 
agrreement. — Jenkins  vs.  Frlnk,  80  CaL  586, 
593.  89  Am.  Dec  184. 

71.  Kad  to  be  acoomplished  is  object  which 
makes  such  combination  lawful,  and  if  end 
is  to  depress  price  by  artifice  purchase  is 
void. — Jenkins  vs.  Frlnk.  30  Cal.  686.  592,  89 
Am.  Dec.  134.  See  Phlppen  vs.  Stlckney.  44 
Mass.  (3  Met.)  384.  388;  Oullck  vs.  Webb,  41 
Neb.  706,  712,  43  Am.  St.  Rep.  720.  724,  60  N.  W. 
Rep.   18. 

72.  End  which  has  for  its  object  raising  of 
means  of  payment  by  contribution  or  division 
of  property  for  accommodation  of  purchasers, 
is  valid. — Jenkins  vs.  Frlnk.  30  Cal.  586,  592,  89 
Am.  Dec  134.  See  Phlppen  vs.  Stlckney,  44 
Mass.   (3  Met)  884,  388. 

73.  <iaeation  wbetber  agreement  to  permit 
one  party  to  become  purchajier  at  sale  by  auc- 
tion, others  to  share  in  profits,  is  fraudulent 
or  not,  will  depend  upon  Intention. — ^Jenkins 
vs.  Frlnk.  30  Cal.  686.  691,  89  Am.  Dec.  134. 
See  Phlppen  vs.  Stlckney,  44  Mass.  (3  Met.) 
884,  388;  Gulick  vs.  Webb,  41  Neb.  706,  71£, 
48  Am.  St.  Rep.  720.  724,  60  N.  W.  Rep.  13. 

74.  MAILS— TRANSPORTATION  OF — Con. 
tract  in  fraod  of  policy  of  government  with 
respect  to  mode  of  providing  for  transporta- 
tion of  malls  is  void  aa  contrary  to  public 
policy. — Swan  vs.  Chorpenning.  20  Cai.  182,  186. 

75.  Relatinir  to  transportation  of  mails  are 

required  to  be  awarded  to  lowest  bidder,  and 
agreement  tending  to  deprive  government  of 
advantage  of  competition  In  bidding  is  unlaw- 
ful and  void. — Swan  vs.  Chorpenning,  20  Cal. 
182,   186. 

76.  Stipulating  for  withdrawal  of  bid  for 
transportation  of  government  mails,  effect  of 
which  is  to  deprive  government  of  bidder,  is 
unlawful  and  void. — Swan  vs.  Chorpenning,  20 
Cal.   182,  186. 

77.  Which  diminish  number  of  competitors, 

lessen  number  of  proposals,  or  induce  any  one 
or  more  to  abandon  his  intention  of  making 
offer  to  contract,  are  in  direct  contravention 
of  policy  of  act  of  Congress  relating  to  let- 
ting of  transportation  of  malls  and  tend  to  de- 
fraud, and  does  at  all  times  actually  defraud 
United  States  by  defeating  policy  of  statute, 
destroying  competition  and  precluding  ad- 
vantages which  inevitably  result  from  it. — 
Swan  vs.  Chorpenning,  20  Cal.  182.  185.  See 
Oullck  vs.  Ward.  10  N.  J.  Lb  (6  Hal.)  87.  18 
Am.  Dec.  889. 

78.  OFFICIAL  OFFICIfi. — An  agreement  to 
ivithdra^r  from  contest  for  olUclal  position  and 

aid  other  party  in  procuring  appointment  in 
consideration  of  one  half  of  emoluments  of 
ofllce.  Illegal  and  void  under  common  law.^^ 
Gray  vs.  Hook,  4  N.  Y.  449. 

79.  Not  be  enforceable  even  though  created 
by  deed. — Gray  vs.  Hook,  4  N.  Y.  449. 

80.  COMPOUNDING  CRIMXSS.  •—  Contract 
Tvhich  compounds  criminal  offense  or  felony.  Is 
illegal. — Woodham  vs.  Allen,  180  CaL  194,  198, 
62  Pac  Rep.  898. 

81.  For  furtherance  of  crime»  or  to  inter- 
fere with  administration  of  law,  or  obstruo* 
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tion  of  oourae  of  Justice,  or  affoctlnsr  risrhts 
and  prerosatiyes  of  sTovernment,  as  well  aa 
personal  rigrhts  of  citizen,  are  void  as  belniT 
against  sood  morals  and  therefore  malum  In 
se.— Berka  vs.  Woodward,  126  CaL  119,  128,  7S 
Am.  St.  Rep.  81.  67  Pac.  Rep.  777.  46  L.  R.  A. 
420. 

82.  Not  to  prosecute  for  crime  of  bursrlarr. 
and  keep  crime  secret,  in  consideration  of 
promissory  note.  Is  illegral  and  void. — Graham 
vs.  Larimer,  88  Cal.  173,  177,  28  Pac.  Rep.  286. 

As  to  eoatracts  proeuiBir  pardoBs  and  eooi- 
mntatloB  of  seBteBcc%  see  monoflrraphic  note 
66  Am.  Dec   611-618. 

83.  EXPBCTANT  HEIR — Coatraet  br  pr«- 
anmptlTe  for  release  of  his  contingrent  rigrht  to 
contest  as  heir  of  his  ancestor,  is  enforceable 
when  fairly  obtained  and  based  upon  ade- 
quate consideration,  in  same  manner  as  con- 
tract for  assisrnment  of  his  expectancy. — In  re 
Estate  Garcelon,  104  Cal.  670.  690,  48  Am.  St. 
Rep.  184.  88  Pac.  Rep.  414.  82  U  R.  A.  696. 

84.  Not  void  as  agralnst  public  policy  upon 
erround  that  it  attempts  to  bind  petitioner  to 
show  facts  which  would  prove  undue  influence, 
fraud,  or  duress  and  thereby  attempts  to  pre- 
vent him  from  establlshiner  Invalidity  of  will. — 
In  re  Estate  Garcelon,  104  Cal.  670,  690,  43  Am. 
St  Rep.  134.  88  Pac.  Rep.  414,  82  Lb  R.  A.  696. 

Aa  to  vimht  of  expectant  heir  to  transfer  kls 
•xpectaneyy  see  ante  H  699,  700  and  notes. 

As  to  validity  of  sale  by  expeetant  heir  of 
bis  expeetant  estate,  see  monogrraphic  note  by 
Ernest  Watts.  88  L.  R.  A.  266-287. 

As  to  validity  of  transactions  between  an 
belr  and  bis  ancestor  relatlnir  to  former's 
expeetant  estate,  see  monogrraphic  note  by 
Ernest  Watts.  82  li.  R.  A.  696-602. 

85.  FIDUCIARY  RELATION  OF  PARTIES. 
Contract  consideration  for  Tvblch  Is  lawfnl 
in  Itself  but  mode  Is  nnantborlsed  Is  unlaw- 
ful, not  because  of  baseness  inherent  in  its 
essence,  but  because  there  is  either  some  de- 
fect in  mode  of  creation  or  manner  of  per- 
formance or  some  Incapacity  In  one  or  other 
of  parties  because  of  nonasre,  mental  disabil- 
ity, or  fiduciary  relation  existing  between 
them. — Berka  vs.  Woodward,  125  Cal.  119.  128. 
78  Am.  St.  Rep.  81.  67  Pac.  Rep.  777,  46  L.  R.  A. 
420. 

86.  Contracts  between  parties  standing*  in 
fiduciary  relation  are  against  public  policy, 
and  making  of  them  is  not  to  be  encouraged, 
and  to  permit  profit  is  to  encourage  them; 
therefore  when  recovery  is  permitted,  it  is  not 
for  reasonable  market  value,  which  naturally 
includes  within  it  contemplation  of  profit,  but. 
when  possible,  recovery  is  limited  to  actual 
cost. — Berka  vs.  Woodward.  126  Cal.  119,  124, 
73  Am.  St.  Rep.  81.  67  Pac.  Rep.  777,  46  L.  R.  A. 
420.  See  San  Diego  vs.  San  Diego  &  Lb  A.  R. 
Co.,  44  Cal.  106,  112;  Wilbur  vs.  Lynde,  49  Cal. 
290,  292,  19  Am.  Rep.  645;  Wlckersham  vs. 
Crittenden,  98  CaL  17,  29,  28  Pac.  Rep.  788; 
Fox  vs.  Hale  &  N.  S.  M.  Co..  108  Cal.  369.  41 
Pac.  Rep.  308;  Sims  vs.  Petaluma  G.  Li.  Co., 
181  Cal.  656,  659,  63  Pac.  Rep.   1011. 

87.  Which  has  for  its  consideration  an  act 
which  will  endanger  purity  of  trust  reposed 
by  one  party  in  other,  will  not  be  sanctioned 


by  Iaw.--Jones  vs.  Hanna,  81  Cal.  507.  510.  22 
Pac.  Rep.  888.  See  Bowers  vs.  Bowers.  26  Pa. 
St.  74,  67  AnL  Dec  898. 

88.  POSmOlf— Effect  of  ebange. — Fact  that 
parties  afterwards  are  in  position  to  contract 
does  not  affect  contract — ^Ladda  vs.  Hawley. 
67  CaL  61.  66.  See  Gardner  vs.  Tatum,  81  CaL 
870,  875,  22  Pac  Rep.  880;  Moffatt  vs.  Bulson. 
96  Cal.  106.  112.  81  Am.  St.  Rep.  192,  30  Pac. 
Rep.  1022. 

89i  Reason  for  mle. — Illegal  and  void  be- 
cause of  tendency  to  abuse,  temptations  to 
take  undue  advantage,  and  even  when  not 
expressly  prohibited  by  law,  they  are  dis- 
favored and  may  be  void  at  instance  of  either 
party. — ^Berka  vs.  Woodward.  125  CaL  119.  123, 
78  Am.  St  Rep.  81,  57  Pac  Rep.  777,  45  L.  R.  A. 
420. 

80.  Public  policy  does  not  permit  persona 
€»ecnpylng  fldnelary  relations  to  be  placed  in 
such  position  that  influence  of  selfish  motives 
may  be  temptation  so  great  as  to  overpower 
their  duty  and  lead  to  betrayal  of  their  trusty 
and  rule  is  unyielding  that  party  holding  fidu- 
ciary position  shall  not,  under  any  circum- 
stances, be  allowed  to  contract,  or  have  any 
dealings  with  trust  property,  with  himself,  or 
acquire  any  interest  therein. — Wlckersham  vs. 
Crittenden.  93  CaL  17,  29,  28  Pac.  Rep.  788. 
See  Chamberlain  vs.  Pacific  W.  G.  Co.,  64  Cal. 
103,  106;  Davis  vs.  Rock  Creek  Ii.  F.  &  M.  Co., 
65  CaL  869,  864,  36  Am.  Rep.  40;  Burris  vs. 
Adams.  96  CaL  664.  81  Pac  Rep.  565;  Blood  vs. 
La  Serena  L.  &  W.  Co..  118  Cal.  221,  236.  41 
Pac.  Rep.  1017,  45  Id.  262.  Mo.  Patrick  vs. 
Boonville  G.  !•.  Co.,  17  Mo.  App.  462.  468.  N.Y. 
Davoue  vs.  Fanning.  2  John.  Ch.  252;  Taussig 
vs.  Hart,  58  N.  Y.  425,  428.  Oreg.  Hutchinson 
vs.  Bidwell,  24  Oreg.  219,  223,  38  Pac.  Rep.  56^ 
Fed.  Michoud  vs.  Girod,  46  U.  &  (4  How.)  fi03, 
bk.  11  L.  ed.  1076;  Santa  Ana  W.  Co.  vs.  San 
Buenaventura,  66  Fed.  Rep.  828.  328;  Bensieir 
vs.  Thomas,  66  Fed.  Rep.  104,  111. 

91.     RULES      APPLIESS      ITNIVBRSALLYy      is 

founded  upon  public  policy,  and  is  rigidly  en- 
forced as  standing  upon  "our  great  moral  obli- 
gation to  refrain  from  placing  ourselves  in 
relations  which  ordinarily  excite  conflict  be- 
tween self-interest  and  integrity." — Jones  vs. 
Hanna.  81  CaL  507,  610,  22  Pac.  Rep.  883.  See 
Edwards  vs.  Estell,  48  CaL  194;  Swanger  vs. 
Mayberry.  69  CaL  91;  Danielwltx  vs.  Sheppard. 
62  CaL  889;  Gardner  vs.  Tatum.  81  CaL  370,  2f 
Pac.  Rep.  880.  Ala.  Saltmarsh  vs.  Beene,  4 
Port  288,  30  Am.  Dec  626.  Iowa.  Dillon 
Allen,  46  Iowa  299.  26  Am.  Rep.  145.  Mi 
Blasdel  vs.  Fowls.  120  Biass.  447.  21  Am.  Rep. 
638.  Mo.  Porter  vs.  Jones,  62  Mo.  899.  N.  J. 
Slocum  vs.  Wooley,  48  N.  J.  Eq.  (16  Stew.) 
451,  11  AtL  Rep.  264.  Pa.  Bowers  vs.  Bowers 
26  Pa.  St  74,  67  Am.  Dec  898.  Tenn.  Ohio 
Lib  I.  &  T.  Co.  vs.  Merchants'  I.  &  T.  Co.,  11 
Humph.  1,  68  Am.  Dec.  742.  Fed.  Michoud  vs. 
Girod,  46  U.  &  (4  How.)  608.  666.  bk.  II  L..  ed. 
1076. 


90.  Bxtends  to  contract  nuidc  by  admlnls* 
trator  relating  to  buying  in  of  property  by 
third  party  at  sale  under  order  of  court  re- 
sulting in  benefit  to  such  executor,  invalid 
and  void  as  in  aid  of  an  act  expressly  pro* 
hlbited  by  law.  and  as  contrary  to  policy  of 
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express   law. — Jones   vs.    Hanna,    81    Cal.    507, 
i<t$,  22  Pac  Bep.  888. 

IB.  By  executor  to  pay  atoneTs  In  ezceas  of 
5p«cified  amount  for  services  of  broker  in 
way  uf  commission  for  obtaining  purchase  of 
property  sold  under  order  of  probate  court, 
evidence  of  which  Is  payment  to  him  of  all 
moneys  obtained  in  excess  of  certain  sum  ir- 
respective of  excess  that  may  be  paid  to  him 
io  procuring  purchaser,  contrary  to  statute 
and  void,  even  though  it  might  be  individual 
contract  of  one  of  parties,  for  reason  that 
eiecutors  have  no  power  to  dispose  of  pro- 
ceeds of  sale  of  real  estate,  which  can  only  be 
sold  in  manner  pointed  out  by  statute,  which 
agreement  contravened. — Danlelwitz  vs.  Shep- 
pard,  62  Cal.  339,  342,  affirmed  62  Cal.  843. 
See  Cole  vs.  Superior  Court,  63  Cal.  86,  95 
(guardian's  contract);  Jones  vs.  Hanna,  81  Cal. 
S07,  22  Pac  Rep.  883  (administrator's  con- 
tract). 

94  By  receiver  Im  forccloenre  procccdiaars 
(or  eertalB  percentage  for  acting  as  agent  in 
negotiating  sale  and  purchase  of  property,  is 
not  contrary  to  policy  of  express  law,  or  to 
good  morals,  where  it  is  not  shown  that  his 
acts  were  misleading,  where  no  creditors  com- 
plained, and  nothing  was  shown  from  which 
It  might  be  inferred  that  he  gained  any 
advantage  through  his  official  position,  public 
being  in  no  wise  concerned. — De  Jamatt  vs. 
PealEe,  128  CaL   607.  610,  56  Paa  Rep.  467. 

98.  Whea  not  invalid. — Contract  between 
parties  standing  in  fiduciary  relation  which  is 
In  itself  fair  and  fully  carried  out,  will  not 
be  interfered  with  upon  ground  of  public 
policy.— Berka  vs.  Woodward,  125  Cal.  119,  124, 
73  Am.  St.  Kep.  81,  67  Pao.  Rep.  777,  45  Lk  R. 
A.  420. 

9t.  60VBRN  MBlfT  —  DBFRAlTDIlfO.— Con- 
tract whick  has  for  its  object  fmnd  npon  gov- 
cnmeBty  is  void  as  contrary  to  public  good. — 
Mitchell  vs.  Cline,  84  CaL  409,  416,  24  Pac. 
Rep.  164. 

97,  Perpetmtlon  of  frand  npon  court  of 
JHtlce  is  void  in  all  its  parts,  and  will  not 
be  enforced. — Mitchell  vs.  CUne,  84  CaL  409, 
416,  24  Pac.  Rep.  164.  See  Beard  vs.  Beard, 
C6  CaL  354,  356,  4  Pac.  Rep.  229. 

Heir«— See   "Expectant  Heir,"  par.  88  this  note. 

98.  IMMORALITY.  —  Contracts  which  are 
■et  strictly  against  morality  are  still  void  as 
being  against  maxims  of  sound  policy. — Berka 
▼8.  Woodward,  125  CaL  119,  123,  73  Am.  St  Rep. 
II.  S7  Pac.  Rep.  777.  45  L.  R.  A.  420.  See 
Jones  vs.  Randall,  Cowp.  39. 

As  to  illegality  of  contracts  growing  ont  of 
iOesal  or  intntoral  act%  see  monographic  notes 
by  Robert  Desty,  SL.R.A.681;4LbR.A.  682. 

9^  Illicit  cohabitation. — Contract  in  consid- 
eration of  future  is  void  as  contrary  to  good 
morals. — Sharon  vs.  Sharon,  68  CaL  29,  30,  8 
Pac.  Repu   614. 

See  par.  107  this  note. 

100.  Distinction  formerly  existing  between 
contracts  for  past  Illicit  cohabitation,  when 
under  seal  and  when  merely  in  writing, 
thought  to  have  been  done  away  with  by  the 
code,  so  that  both  now  void. — Sharon  vs. 
Sbaron,  68  CaL  29,  30,  8  Pac.  Rep.  614. 


101.  licase  of  premises  for  inamoral  pur- 
poses made  by  lessor  having  knowledge  of 
purposes  for  which  premises  are  to  be  used, 
is  illegal  and  void,  and  cannot  be  enforced  by 
either  party. — Demartini  vs.  Anderson,  127  CaL 
38,  84,  59  Pac  Rep.  207.  See  Chateau  vs.  Sin* 
gla,  114  CaL  91,  93,  55  Am.  St.  Rep.  63,  46  Pac. 
Rep.  1016,  S3  L.  R.  A.  750. 

102.  Character  of  house  some  months  before 
and  down  to  execution  of  lease  may  be  shown 
as  tending  to  show  knowledge  of  character 
and  use,  and  what  it  was  expected  to  be  used 
for. — ^Demartini  vs.  Anderson,  127  CaL  33,  36, 
59  Pac.  Rep.  207.  See  Cadwell  vs.  State,  17 
Conn.  467;  Graeter  vs.  State,  105  Ind.  271,  4 
N.  E.  Rep.  461. 

103.  Question  whether  reputation  of  house 
may  be  shown  is  one  about  which  cases  con- 
flict, but  weight  of  opinion  would  seem  to  be 
in  favor  of  admissibility  of  such  evidence. — 
Demartini  vs.  Anderson,  127  Cal.  33,  34,  69  Pac. 
Rep.  207.  See  Conn.  Cadwell  vs.  State.  17 
Conn.  467.  Fla.  King  vs.  State,  17  Fla.  183. 
Idaho.  Territory  vs.  Bowen,  2  Idaho  640,  28 
Pac.  Rep.  82.  Ind.  Betts  vs.  State,  93  Ind.  875; 
Oraeter  vs.  State,  106  Ind.  271,  4  N.  B.  Rep» 
461.  Maaa.  Commonwealth  vs.  Kimball,  78 
Mass.  (7  Gray)  828.  Mich.  O'Brien  vs.  People, 
28  Mich.  213.  Minn.  State  vs.  Smith,  29  Minn. 
193,  12  N.  W.  Rep.  624.  Neb.  Drake  vs.  State, 
14  Neb.  585,  17  N.  W.  Rep.  117.  S.  C.  State  vs. 
McDowell,  Dud.  846.  Tex.  Morris  vs.  State, 
38  Tex.  603;  Sylvester  vs.  State,  42  Tex.  496; 
Allen  vs.  State,  15  Tex.  App.  821.  Wis.  State 
vs.  BruneU,  29  Wis.  435. 

104.  Partnership  having  for  its  pnrposo  im- 
ntoralityy  such  as  letting  of  apartments  for 
purposes  of  prostitution,  is  Illegal,  against 
good  morals  and  public  policy. — Chateau  vs. 
Singla.  114  CaL  91,  93,  56  Am.  SL  Rep.  68,  45 
Pac.  Rep.  1016,  88  L.  R.  A.  750. 

105.  Equity  will  not  entertain  action  for 
taking  of  partnership  accounts  arising  from 
business  executed  for  illegal  purposes,  and 
fact  that  business  is  restricted  to  certain  por- 
tion of  city  by  police  regulations,  makes  no 
difference. — Chateau  vs.  Singla,  114  CaL  91,  94, 
56  Am.  St.  Rep.  63,  46  Pac.  Rep.  1016,  88  L. 
R.  A.   760. 

106.  Public  policy  Is  not  made  or  unmade 
by  acts  or  omissions  of  police  department, 
which  has  no  power  to  abrogate  penal  statute 
or  to  annul  express  mandate  of  law. — Chateau 
vs.  Singla,  114  CaL  91,  94,  66  Am.  St  Rep.  63, 
46  Pac.  Rep.  1015,  88  Lb  R.  A.  750. 

107.  Promissory  note^  consideration  for 
which  is  illegal^  as  being  past  cohabitation, 
must  be  pleaded,  and  illegality  put  in  issue 
in  action  thereon,  especially  when  its  illegality 
is  nowhere  apparent,  and  defendant  admits  its 
execution  and  delivery,  and  states  considera- 
tion to  be  plaintiff's  promise  not  to  disturb  or 
molest  him  further. — Sharon  vs.  Sharon,  68 
Cal.  29,  31,  8  Pac.  Rep.  614.  See  Oscanyan  vs. 
Winchester  R.  A.  Co.,  103  U.  &  261,  bk.  26  L. 
ed.   689. 

106.  INFIiUBNCB. — Contracts  for  pnrchnao 
of  inflnencc  of  private  persons  upon  action  of 
public  officials  either  executive  or  legislative 
are  against  public  policy  and  void. — Crichfleld 
vs.  Bermudez  A.  P.  Co.,  174  IlL  466,  484,  51  N.  EL 
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Rep.  652.  See  Doane  vs.  Chicago  City  B.  Co., 
160  111.  22,  82,  46  N.  E.  Rep.  607;  Burke  vs. 
Child.  88  U.  S.  (21  Wall.)  441,  bk.  22  L.  ed.  623; 
Oscanyan  vs.  Winchester  R.  A.  Co.,  103  U.  S. 
261,  bk.   26  L.  ed.  689. 

Aji  to  asreememt  to  Influence  actions  of 
ofilccrsy  see  monographic  note  66  Am.  Dec.  610. 

As  to  services  In  procuring  contracts  for 
keads  of  departments,  see  monographic  note 
66  Am.  Dec.  607. 

109.  Contracts  tending  to  introdnoe  personal 
solicitation  and  Inflnence,  as  elements  in  pro- 
curement of  contracts,  and  directly  leading  to 
inefficiency  in  public  service,  and  unnecessary 
expenditures  of  public  funds,  are  contrary  to 
public  policy,  and  void  as  tending  to  Introduce 
Into  such  contracts  considerations  other  than 
those  looking  to  public  good. — Crichfield  vs. 
Bermudez  A.  P.  Co.^  174  111.  466,  484,  61  N.  E. 
Rep.  662.  See  Tool  Co.  vs.  Nor r is.  69  U.  S. 
(2  Wall.)   46,  bk.  17  Lu  ed.  868. 

110.  Sufficient  that  their  tendency  is  bad. — 
Crichfield  vs.  Bermudez  A.  P.  Co.,  174  IlL  466, 
484,  61  N.  E.  Rep.  662. 

111.  INFORMATION  —  DISCLOSURES  OF.— 
Contract  to  disclose  infors&atlon  as  to  proposed 
location  of  railroad  depot,  thus  enabling  parties 
to  Invest  so  as  to  realize  larger  profits,  in 
consideration  of  share  of  profits,  is  not  void 
as  against  public  policy,  for  reason  that  it  is 
founded  upon  promise  to  disclose  railroad  com- 
pany's secret,  where  it  is  not  shown  that  in- 
formation was  obtained  by  reason  of  any 
relation  of  trust  or  confidence,  or  that  com- 
pany had  any  interest  in  lands,  or  that  matter 
was  intended  to  be  kept  secret  from  company. 
— Green  vs.  Brooks,  81  Cal.  828,  331,  22  Paa 
Rep.  849. 

As  to  confidential  relation,  see  fiduciary  re- 
lation, pars.   86-87   this  note. 

112.  LEGISLATION. — Contracts  'vvhlch  have 
for  their  object  influencing  legislation  in  any 

other  manner  than  that  which  is  open  and 
public,  and  recognized  as  proper  and  legitimate 
by  all  public  bodies,  are  void. — County  of 
Colusa  vs.  Welch*  122  Cal.  428,  431,  66  Pac. 
Rep.  248. 

118.  Employment  of  persons  to  influence 
legislation  or  decisions  of  land  department,  or 
decisions  of  Judicial  tribunals,  in  proper  way, 
is  not  aerainst  sound  public  policy,  even  though 
compensation  for  labor  is  contingent  upon 
successful  results. — Bergen  vs.  Frisbie,  126 
Cal.  168.  170,  67  Pac.  Rep.  784. 

114.     Contract   between   attorney  and    client 

to  use  his  endeavors  to  procure  passing  of 
bill  favorable  to  client,  is  not  contrary  to 
public  policy  on  ground  that  it  amounts  to 
lobbying,  where  it  does  not  show  that  any 
dishonest,  secret,  or  unfair  means  to  accom- 
plish object  were  used,  although  some  evidence 
may  show  that  he  endeavored  to  persuade  some 
members  of  legislature,  individually,  to  act 
favorably  to  bill. — Foltz  vs.  Cogswell,  86  Cal. 
642,   660,   26  Pac.  Rep.   60. 

116.  Contract  engaging  special  counsel  to 
influence  legislative  votes  by  board  of  super- 
visors, will  not  be  upheld,  as  they  have  no 
authority  to  Influence  or  to  employ  others  to 
Influence  legislature. — County  of  Colusa  vs. 
Welch,  122  Cal.  428,  429,  488,  66  Pac.  Rep.  248. 


See  Merriam  vs.  Barnum,  116  Cal.  619,  48  Pac. 
Rep.  727. 

lid.  Lobbying  tranaactions  which  are  not 
within  purview  of  statute  making  them  crim- 
inal, are  not  for  that  reason  legalized  by  Im- 
plication where  they  are  void  as  against 
public  policy. — County  of  Colusa  vs.  Welch,  122 
Cal.  428,  431,  66  Pac.  Rep.  243.  See  Sweeney 
vs.  McLeod,  16  Greg.  830,  16  Pac.  Rep.  276. 

117.  Lobbying  signifies  to  address  or  solicit 
members  of  legislative  body  in  lobby  or  else- 
where for  purpose  of  infiuencing  their  votes. — 
County  of  Colusa  vs.  Welch,  122  CaL  428,  481, 
66  Pac.  Rep.   243. 

118.  Secretly  approaching  members  of  legis- 
lative body  with  view  to  infiuencing  their 
actions  at  time,  and  in  manner,  which  would 
not  allow  presentation  of  opposite  views,  is 
improper,  and  contracts  made  for  that  purpose 
are  void,  and  therefore  not  enforceable. — 
County  of  Colusa  vs.  Welch,  122  Cal.  428,  431, 
66  Pac.  Rep.  243. 

119.  Services  rendered  by  attorney  at  law 
in  endeavoring  to  persuade  members  of  legis- 
lature to  vote  or  act  favorably  or  unfavorably 
upon  bill  introduced  in  interest  of  client,  when 
no  secret,  unfair,  or  dishonest  means  are  em- 
ployed, is  not  lobbying  in  sense  prohibited  by 
constitution. — County  of  Colusa  vs.  Welch,  122 
Cal.  428,  430,  66  Pac.  Rep.  243.  See  Miles  vs 
Thome,  38  Cal.  336.  99  Am.  Dec.  384;  Foltz  vs. 
Cogswell,  86  Cal.  642,  649,  26  Pac.  Rep.  60. 

lao.  Promissory  note  given  as  consideration 
for  preventing  legislature  from  meeting  or 
holding  sessions  at  particular  place.  Is  against 
public  policy. — Thome  vs.  Yontz,  4  CaL  321,  323. 

121.  LIBERTY  OF  SUBJECT— INTERFBR- 
ING    'WITH. — Contract    made    nnder    coercion 

and  Intimidation  by  threat  with  arrest  and 
imprisonment  upon  warrant  of  arrest,  which 
party  is  induced  to  believe  is  issued,  is  illegal 
and  void. — Morrill  vs.  Nightingale.  93  Cal.  452. 
466,  27  Am.  St.  Rep.  207,  28  Pac.  Rep.  1068. 
See  People  vs.  Choynski,  96  Cal.  640.  642,  30 
Pac.  Rep.  791. 

As  to  <sontracts  obtained  through  menace  or 
threat,  see  ante  81670  and  note. 

As  to  contracts  obtained  by  nndne  lnflaence» 
see  ante  91676  and  note. 

As  to  contracts  obtained  by  duress,  see  ante 
8  1669  and  note. 

122.  By  father  with  mother  of  daughter,  in 
divorce  proceedings,  to  educate  and  support 
child  until  she  arrived  at  age  of  eighteen,  and 
then  to  return  her  to  her  mother,  or  pay  stated 
sum  as  liquidated  damages  and  expenses  of 
legal  proceedings  in  case  he  failed  to  perform, 
or  in  case  mother  had  to  resort  to  proceedings 
to  compel  daughter  to  return  to  her.  Is  illegal 
and  void  as  depriving  daughter  of  her  right 
of  freedom  from  personal  restraint,  and  in- 
fringing daughter's  personal  liberty  as  much 
as  though  she  were  thirty-six  or  fifty-four 
years  old. — ^Dittrich  vs.  Qobey,  110  CaL  699, 
601,  61  Pao.  Rep.  962. 

123.  LinOATIOlf  —  FKUVBNTIOlf  OF.—  A 
covenant  by  one  not  to  sue  another  for  or  in 

respect  of  any  matter  arising  out  of  future 
contract  between  them,  or  by  reason  of  any 
future  tort,  is  utterly  void,  as  parties  thereto 
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MoJd  not  have  in  view  any  particular  subject- 
Bttter,  or  any  conception  of  time  Involved  in 
Close  of  action  which  mlgrht  arise  upon  such 
eoTenant. — ^In  re  Estate  Oarcelon.  104  Cal.  670, 
m,  43  Am.  St.  Rep.  184,  38  Pac  Rep.  414,  82 
L  R.  A.  596;  Pierce  vs.  Parker,  45  Mass.  (4 
Met)  80;  Reed  vs.  Tarbell,  45  Mass.  (4  Met.)  93. 

IM.  By  immfarwokee  eompany  In  contimet  of 
tannaee  not  to  litisrate  claim  in  federal 
eoarts  is  void. — Home  Ins.  Co.  vs.  Morse,  87 
U.  8.  (20  Wall.)  446,  451,  bk.  22  Lb  ed.  865. 
See  Nute  vs.  Hamilton  Mut.  Ins.  Co.,  78  Mass. 
(e  Gray)  174. 

iX,  Not  to  eontest  vrllly  not  against  public 
policy  or  iUeeraU  where  subject-matter  of  cov- 
enant or  contract  is  in  mind  of  contracting 
parties. — ^In  re  Estate  Garcelon,  104  Cal.  670, 
SH  43  Am.  St.  Rep.  184,  88  Pac.  Rep.  414,  82 
L  R.  A.  696. 

116.  HARRIAG6S  —  CONTRACTS  AFFECT- 
IXG. — Coatraet  of  marriage  based  upon  Illegal 
rel&tlona  of  parties  is  void. — ^Hanks  vs.  Nagrlee, 
S4  CaL  51.  52,  86  Am.  Rep.  67.  See  Boigneres 
▼s.  Boulon.  64  Cal.  146,  147;  Steinfeld  vs.  Levy, 
1«  Abb.  Pr.  N.  S.  (N.  Y.)  26. 

127.  Marrlave  broker's  contract  invalid 
as  contrary  to  public  policy,  and  services  ren- 
dered under  such  are  without  lesral  considera- 
tion and  incapable  of  forming  foundation  of 
action  for  their  recovery. — Morrison  vs.  Rogers, 
115  Cal.  252,  263,  66  Am.  St.  Rep.  96,  46  Pac. 
Rep.  1072.  See  Ky.  Johnson  vs.  Hunt,  81  Ky. 
321.  If.  Y,  Duval  vs.  Wellman,  124  N.  Y.  156, 
159,  26  N.  E.  Rep.  843.  Baff.  Williamson  vs. 
Glhon.  2  Sch.   &  Lef.   857. 

128.  Fact  that  there  was  existing  agree- 
ment for  marriage  between  parties,  and  that 
brokerage  contract  was  only  for  purpose  of 
promoting  and  carrying  out  agreement,  does 
not  prevent  application  of  rule. — Morrison  vs. 
Rogers,  115  Cal.  252,  254,  66  Am.  St.  Rep.  95, 
4«  Pac.  Rep.  1072. 

128.  Contract  between  parties  havlnir  for 
its  object  dlssolntloB  of  marriage  contract,  or 
facilitating  that  result,  such  as  agreement  by 
defendant  in  pending  action  for  divorce  to 
withdraw  opposition  and  make  no  defense,  is 
▼old  as  contra  bonos  mores. — Newman  vs. 
Freltas,  129  Cal.  283,  289,  61  Pac.  Rep.  907,  50 
!«•  R.  A  548.  See  Beard  vs.  Beard,  65  Cal.  354, 
4  Pac  Rep.  229;  Senter  vs.  Senter,  70  Cal.  619, 

11  Pac.  Rep.  782;  Loveren  vs.  Loveren,  106  Cal. 
509,  512,  39  Pac.  Rep.  801;  Hamilton  vs.  Hamil- 
ton, 89  111.  849;  Phillips  vs.  Thorp,  10  Greg. 
414. 

130.  Is  fraud  on  court,  against  public  good, 
and  void  as  made  in  contemplation  and  per- 
petration of  fraud. — Beard  vs.  Beard.  65  Cal. 
254,  356,  4  Pac.  Rep.  229;  Senter  vs.  Senter,  70 
Cal.  619,  625,  11  Pac.  Rep.   782. 

131.  As  there  is  Intimate  connection  be- 
tween sanctity  of  marriage  and  well-being  of 
■oclety. — Smutzer  vs.  Stimson,  9  Colo.  App. 
226.  327,  48  Pac.  Rep.  814.  See  Ark.  Viser  vs. 
Bertrand,  14  Ark.  276.  lad.  Muckenburg  vs. 
Boiler,  29  Ind.  138.  Minn.  Adams  vs.  Adams, 
25  Minn.  72.     Ohio.    Stoutenburg  vs.  Lybrand, 

12  Ohio  St.  228.  Ores.  Phillips  vs.  Thorp,  10 
Oreg.  494. 

ISSi    As  to  diTlsloa  of  property^  made  pend- 


ing divorce  proceedings,  is  contrary  to  public 
policy,  as  taking  from  court  right  to  consider 
and  pass  upon  disposition  of  property;  such 
question  should  be  left  to  examination  of  court, 
and  should  be  passed  upon  from  knowledge  of 
facts. — Lioveren  vs.  Loveren,  106  CaL  509,  513, 
89  Pac.  Rep.  801. 

183.  To  division  of  property,  and  to  de- 
struction and  delivery  up  of  documents  In 
possession  of  parties,  in  consideration  of  with- 
drawing charges,  ia  against  public  policy  and 
void.-^LiOveren  vs.  Loveren,  106  CaL  609,  512, 
89  Pao.  Rep.  801. 

184.  Will  not  support  written  contract  by 
husband  to  pay  monthly  allowance  for  period 
of  natural  life,  in  lieu  of  alimony,  as  same  is 
contrary  to  public  policy. — Smutzer  vs.  Stim- 
son, 9  Colo.  App.  326,  827,  48  Pac.  Rep.  314. 

186.     8BCRET — Effect  of  agreement  to  keep. 

-^Clause  contained  in  agreement  relating  to 
marriage  relation,  to  keep  same  secret,  does 
not  render  same  invalid  when  statute  has 
been  complied  with  in  other  respects. — Sharon 
vs.  Sharon,  79  Cal.  688,  681,  22  Pac.  Rep.  26,  131. 

136.  Does  not  render  it  void  as  consent  to 
marriage.  If  statute  complied  with  in  other 
respects. — Sharon  vs.  Sharon,  79  Cal.  633,  681, 
22  Pac.  Rep.   26,   131. 

137.  MUNICIPAL  CORPORATIONS— Beyond 
scope  of  Its  corpornte  power,  contract  is  void, 
even  though  under  seal. — McCoy  vs.  Brlant,  63 
Cal.   247,  250. 

138.  In  violation  of  policy  of  law  granting 
privileges,  is  not  binding. — San  Diego  W.  Co. 
vs.  San  Diego,   59   Cal.  517,   521. 

139.  Cannot  be  ratified  by  otllcers.  —  San 
Diego  W.  Co.  vs.  San  Diego,  69  Cal.  517,  622. 
See  Smith  vs.  City  of  Newburgh,  77  N.  Y.  130, 
186. 

140.  Bonds  Issued  by  mnnlclpal  corporation 
otherwise  than  as  prescribed  by  legislature 
are  void  In  hands  of  holder  for  value  without 
actual  notice. — McCoy  vs.  Brlant,  53  Cal.  247, 
251;  Morgan  vs.  Menzles,  60  Cal.  341,  348.  See 
Merrill  vs.  Montlcello,  138  U.  S.  673,  bk.  34  L. 
ed.  1069,  11  Sup.  Ct.  Rep.  441;  Brenham  vs. 
aerman-American  Bank,  144  U.  S.  173,  bk.  36 
L.  ed.  390,  12  Sup.  Ct.  Rep.  559;  Ashuelot  Nat. 
Bank  vs.  School  DIst.,  5  C.  C.  A.  468.  56  Fed. 
Rep.  197;  Lehman  vs.  San  Diego,  73  Fed.  Rep. 
106.  109,  83  Fed.  Rep.  669,  673. 

141.  Every  one  bound  at  his  peril  to  inquire 
whether  they  were  Issued  in  mode  prescribed 
by  statute. — McCoy  vs.  Brlant,  53  Cal.  247,  251; 
Morgan  vs.  Menzles,  60  Cal.  341,  348.  See 
Dak.  Farmers*  &  M.  Nat.  Bank  vs.  School 
DIst.,  6  Dak.  255,  264,  42  N.  W.  Rep.  767.  Iowa. 
Clark  vs.  Des  Moines,  19  Iowa  199,  87  Am.  Dec. 
423.  N.  Y.  Hodges  vs.  Buffalo,  2  Den.  110. 
Fed.  Marsh  vs.  Fulton  Co.,  77  U.  S.  (10  Wall.) 
676,  bk.  19  L.  ed.  1040;  Anthony  vs.  Jasper  Co., 
101  U.  S.  693,  698,  bk.  25  L.  ed.  1005;  Coler  vs. 
Cleburne,  131  U.  S.  162,  172,  bk.  33  L.  ed.  146. 
9  Sup.  Ct.  Rep.  720;  Lehman  vs.  San  Diego, 
78  Fed.  Rep.  106,  109,  83  Fed.  Rep.  669,  678. 

142.  Contract  charging  city  with  water  for 
Are  purposes,  contrary  to  provisions  of  statute 
which  calls  for  such  water  to  be  furnished 
free,  Illegal  and  void. — San  Diego  W.  Co.  vs. 
San  Diego,  69  Cal.  617,  521. 
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143.  Contract  to  do  extra  work  cm  atreet  In 

consideration  of  waiver  of  defects  for  work 
already  done  by  contractor,  is  not  lllegral 
under  this  section  and  I  602  of  the  Penal  Code 
by  reason  that  "digging"  was  without  proper 
license,  and  therefore  unlawful. — Bernstein 
vs.  Downs,  112  Cal.  197,  204,  44  Pac.  Rep.  667. 

144.  Estoppel — Ooctrliie  of. — ^Void  acts  of 
members  of  municipality  cannot  be  cured  by 
aid  of  doctrine  of  estoppel. — Ralsch  vs.  San 
Francisco.  80  Cal.  1,  6,  22  Pac.  Rep.  22.  See 
Zottman  vs.  San  Francisco,  20  Cal.  96,  81  Am. 
Dec.  96;  Martin  vs.  Zellerbach,  S8  Cal.  300,  99 
Am.  Dec.  366;  Thompson  vs.  Doaksum,  68  Cal. 
593,  10   Pac.  Rep.   199. 

145.  office:. — Contracts  by  wklek  parties 
airree  to  beatow  money  and  serrleen  to  secure 
election  of  candidates  for  public  offices.  In 
consideration  of  candidates  ayreelner  to  share 
profits  and  income  of  such  offices,  are 
against  public  policy  and  void,  as  corrupting 
and  polsoniner  very  source  of  political  power. 
— Martin  vs.  Wade,  37  Cal.  168.  174. 

As  to  validity  of  contract  for  sale  of  officcy 
see  monogrraphio  note  by  Robert  Desty,  6  I* 
R.  A.  217. 

As  to  validity  of  contract  to  pnrcbaae  office 
or  official  Inflncnccy  see  monographic  note  by 
Robert  Desty,   4  Ii.  R.  A.  682. 

As  to  contract  to  secvre  appointment  to  office 
or  place  of  trusty  see  monographic  note  66  Am. 
Dec.    609. 

As  to  contract  for  services  In  improperly 
lallncnclns  elections,  see  monographic  note  66 
Am.  Dec.  610. 


146.  PERPBTUITIBS. — Covenant  in  Icnae  to 
be  renewed  indefinitely  at  option  of  lessee, 
creates  perpetuity  putting  It  in  power  of  one 
party  to  renew  forever,  and  is  therefore 
against  policy  of  law. — Morrison  vs.  Rossignol, 
6  Cal.  64,  66. 

Aa  to  perpetnltlesy  see  ante  i  716  and   note. 

147.  PRITATB  CORPORATIONS— The  bond 
Klven   as   eecnrlty   for   conveyance   of   land   of 

corporation  cannot  be  enforced  where  corpor- 
ation has  no  power  to  hold  such  lands. — Cole- 
man vs.  San  Rafael  T.  R.  Co.,  49  Cal.  617,  622. 

148.  Note  appearing  to  be  ezecnted  on  be- 
half of  corporation,  sufficient  to  charge  as- 
signee with  notice  of  want  of  authority. — 
Smith  vs.  Los  Angeles  I.  &  L.  Assoc,  78  Cal. 
289.  293,  12  Am.  St.  Rep.  63,  20  Pac.  Rep.  677. 
See  Wilbur  vs.  Lynde,  49  Cal.  290,  19  Am.  Rep. 
645. 

149.  PUBLIC  HBALTH. — Contract  made  to 
render  medical  eervlces  Tvlth  one  Tvho  haa  not 
obtained  a  certificate  showing  that  he  pos- 
sesses necessary  qualifications,  is  contrary  to 
policy  of  law,  which  has  for  its  object  pro- 
tection of  public  health  and  prevention  of 
imposition  upon  those  needing  such  care  and 
advice,  and  therefore  void. — Gardner  vs.  Tatum, 
81  Cal.  370.  874,  22  Pac.  Rep.  880. 

160.  Cannot  be  recovered  upon  where  he 
has  not  complied  with  requirements  of  state 
statute  requiring  license. — Cooper  vs.  Qrlffin. 
13  Ind.  App.  212,  216,  40  N.  E.  Rep.  710. 

151.  Certificate  to  practise  medicine  does 
not  relate  back  to  date  of  application  for  same 
so  as  to  render  contract  for  services  rendered 


in  interim  valid. — Gardner  vs.  Tatum,  81  Cal. 
370,  876,  22  Pac.  Rep.  880.  See  Ladda  vs.  Haw- 
ley,  67  Cal.  61. 

1S2.  PUBLIC  HIGHWTAY.— Contract  riving 
Tight  to  erect  toll-sate  npon  highway  belong- 
ing to  state  or  people,  and  to  collect  toll  of 
persons  traveling  such  highway,  for  consider- 
ation, is  Illegal  and  void  and  no  action  can  bo 
maintained  upon  it,  same  being  public  nui- 
sance.— Kl  Dorado  Go.  vs.  Davison,  80  CaL  620, 
624. 

168.  Contravening  provision  of  act  relat- 
ing to  roads  and  highways  (act  of  1860,  }12), 
which  empowers  road  overseer  to  make  con- 
tracts for  purposes  of  repairing  bridges,  etc., 
when  estimated  cost  does  not  exceed  fifty  dol- 
lars, and  with  directions  of  board  of  super- 
visors when  estimated  cost  exceeds  that 
figure,  invalid  and  cannot  be  enforced,  as 
effect  of  provision  is  to  limit  power  of  con- 
tracting in  manner  pointed  out. — Murphy  vs. 
Napa  Co.,  20  Cal.  497,  602.  See  Zottman  vs. 
San  Francisco,  20  Cal.  96,  106,  81  Am.  Dec  96. 

IM.     PUBLIC  OFFICER— Contracts  made  hr 

which  interfere  with  unbiased  discharge  of  his 
duty  to  public  in  exercise  of  his  offlce»  is 
against  public  policy  and  void. — Spencs  vs. 
Harvey,  22  Cal.  336,  341,  88  Am.  Dec.  69.  See 
111.  Marsh  vs.  Fairbury  &  N.  W.  R.  Co.,  64  111. 
414,  16  Am.  Rep.  664.  Iowa.  Williamson  vs. 
Chicago  R.  I.  &  P.  R.  Co.,  68  Iowa  186,  140,  86 
Am.  Rep.  206,  4  N.  W.  Rep.  870.  Mass.  Fuller 
vs.  Dame,  36  Mass.  (18  Pick.)  472.  Nev.  Oas- 
ton  vs.  Drake.  14  Nev.  176,  181,  83  Am.  Rep. 
648.  Oreg.  Holladay  vs.  Patterson,  6  Oreg. 
177. 

165.  Tendency  of  contract  is  controlling 
principle,  and  it  matters  not  that  nothing  im- 
proper or  illegal  was  done  or  expected  to  be 
done  under  contract. — Spence  vs.  Harvey,  22 
Cal.  336,  339,  .83  Am.  Dec.  69.  Nev.  Gaston  vs. 
Drake,  14  Nev.  176,  181,  33  Am.  Rep,  648.  N. 
Y.  Atcheson  vs.  Mallon,  43  N.  T.  147,  149,  3  Am. 
Rep.  678;  Richardson  vs.  Crandall,  48  N.  Y. 
348,  362.  Pa.  Clippinger  vs.  Hepbaugh,  6 
Watts  &  S.  316.  321,  40  Am.  Dec.  619.  Vt. 
Powers  vs.  Skinner,  34  Vt.  274,  281,  80  Am. 
Dec.  677. 

166.  Validity  does  not  depend  upon  circum- 
stance whether  it  can  be  shown  that  public 
has  in  fact  suffered  any  detriment,  but  whether 
contract  is  in  its  nature  such  as  might  have 
been  injurious  to  public,  and  which  public 
policy  requires  should  not  be  made  by  public 
officers  in  regard  to  discharge  of  their  duties, 
— Spencer  vs.  Harvey,  22  Cal.  336,  341,  83  Am. 
Dec.  69.  See  Fuller  vs.  Dame,  36  Mass.  (18 
Pick.)    472. 

157.  WITH  THBIR  COUNTIES  OR  MUBTICI- 
PALITIlSSy  not  expressly  forbidden  by  law,  and 
not  against  good  morals,  and  therefore  illegal 
as  malum  in  se,  enforced  so  as  to  allow  recov- 
ery upon  quantum  meruit  or  quantum 
valebat. — Berka  vs.  Woodward,  126,  Cal. 
119,  124,  78  Am.  St.  Rep.  81,  67  Pac.  Rep. 
777,  46  Li.  R.  A.  420.  See  Ark.  Spearman  vs. 
Texarkana,  58  Ark.  848.  Ga.  Mayor  etc.  vs. 
Huff,  60  Oa.  221.  Kan.  City  of  Concordia  vs. 
Hagaman,  1  Kan.  App.  86,  41  Pac  Rep.  133. 
Mich.  Mayor  etc.  vs.  Muzzy,  33  Mich.  61,  20 
Am.  Rep.   670.     Minn.   Currie  vs.  School  Dist.. 
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*^  Minn.  163,  27  N.  W.  Rep.  922.  NeK  Call 
Pubi  Co.  vs.  Lincoln,  29  Neb.  149.  45  N.  W.  Rep. 
Hi.  N.  J.  Gardner  vs.  Butler,  SO  N.  J.  Eq. 
(2  Stew.)  702.  Wis.  Pickett  vs.  School  Dlst. 
15  Wis.  551,  3  Am.  Rep.  106. 

ISS.    By    board    of    city   hall    commlsalomers 

for  employment  of  counsel,  contrary  to  pro- 
rislons  of  statute  of  March  24,  1876,  void. — 
Gre&thouse   vs.   Dunn,    60   Cal.    311,   818. 

iSSi  By  board  of  cdacatloa  for  erection  of 
schooNhouse  on  public  square  is  ultra  vires, 
and  conveys  no  rierhts. — ^McCullough  vs.  Board 
of  Education,   61   Cal.   418,   420. 

IM.    By  member  of  board  of  sapervlsora  by 

which  he  eralns  interest  in  public  works  or 
improvements,  is  void. — Domingros  vs.  Board 
of  Supervisors.  61  Cal.  608,  609;  Irwin  vs.  Yuba 
Co..  119  Cal.  686,  689,  62  Pac.  Rep.  85. 

16l«  By  constable  to  levy  or  to  make  levy 
under  attachment  at  certain  rate  per  day, 
charerlnfiT  in  his  return  full  char^res  and  fees 
allowed  by  law,  is  not  against  public  policy  or 
void,  as  not  intended  to  work  fraud  or  wrong 
upon  party,  as  it  might  be  that  property  levied 
upon  was  not  worth  enough  to  pay  Judgment 
and  legal  fees. — Bloom  vs.  Hazzard,  104  Cal. 
310,  312.  37  Pac  Rep.  1037. 

ICI.  By  county  surveyor  for  purchase  of 
state  lands  void  as  contrary  to  public  policy. — 
Toakum  vs.  Brower,  52  Cal.  373,  376.  See  Ed- 
wards vs.  Estell.  48  CaL  194;  Miller  vs.  Byrd, 
90  Cal.  150,  153,  27  Pac.  Rep.  61. 

168.  With  county  snrreyory  that  In  consid- 
eration of  his  searching  out  swamp  and  over- 
flowed lands,  and  surveying  same,  and  assist- 
ing in  effecting  purchase  from  state,  other 
would  make  affidavit  and  application  for  pur- 
chase, and  make  payments  and  procure  certifi- 
cate and  convey  one  half  to  such  surveyor,  is 
against  public  policy  and  void,  as  such  sur- 
veyor is  one  of  agents  of  state,  and  therefore 
prohibited  from  becoming  purchaser. — Ed- 
wards vs.  Estell,  48  Cal.  194,  196.  See  Ballard 
vs.  Carr,  48  Cal.  74;  Howard  vs.  Throckmorton, 
48  CaL  482,  489. 

164.  By  county  treasurer  on  application  to 
purchase  swamp-lands  is  not  invalid  or  against 
public  policy,  as  he  has  no  duties  to  perform 
until  after  all  preliminary  steps  to  effect  pur- 
cliase  have  been  taken  and  approved  by  sur- 
veyor-general.— Miller  vs.  Byrd,  90  Cal.  150, 
154,  27  Pac.  Rep.  51. 

165.  Deputy  shcriir. — Contract  to  pay  money 
to  any  person  furnishing  evidence  leading  to 
conviction  of  persons  Implicated  in  crime,  con- 
taining clause  to  pay  deputy  sheriff  certain  ex- 
penses in  investigating  nature  of  offense,  is 
Bot  illegal,  so  as  to  preclude  him  from  recov- 
ering for  services  rendered  in  procuring  evi- 
dence produced  at  trial,  where  offense  was 
committed  and  tried  in  another  county  in 
which  he  had  no  legal  duty  to  perform  by  vir- 
tue of  his  office  with  regard  to  discovery  of 
evidence,  same  not  being  contrary  to  policy  of 
law.—Harrls  vs.  More,  70  Cal.  502,  603,  11  Pac. 
Rep.  780. 

As  to  rcvrards  for  InformatloBy  see  ante  1 184, 
note  par.  4  et  seq. 

166.  By  Inauraikee  eoniBilsoloncr»  to  deposit 
noney  in  manner  unauthorized  by  statute  is 


unlawful,  and  renders  such  officer  liable  for 
loss  of  money  in  case  of  Insolvency  of  .bank.~> 
People  vs.  Wilson,  117  Cal.  242,  244,  49  Pao. 
Rep.  135.  See  Yarnell  vs.  Los  Angeles,  87  CaL 
603,  26  Pac.  Rep.  767. 

197.  By  member  of  dty  conmclly  contrary  to 
provisions  of  law,  cannot  be  enforced,  although 
allowed  by  council,  as  such  acts  of  council  will 
not  give  validity  to  the  contract,  which  it  does 
not  otherwise  possess. — Berka  vs.  Woodward, 
125  Cal.  119,  129,  78  Am.  St.  Rep.  31,  57  Pac. 
Rep.  777,  45  L.  R.  A.  420.  See  Santa  Cruz  R. 
P.  Co.  vs.  Broderlck,  118  Cal.  628,  46  Pac.  Rep. 
868. 

lea  OFFICIALS  OR  OFFICBRS  ASSIGN^ 
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contrary  to  public  policy,  and  void. — Bangs  vs. 
Dunn,  66  Cal.  72,  73,  4  Pac.  Rep.  963.  See  N.  J. 
Schwenk  vs.  Wyckoff,  46  N.  J.  Eq.  (1  Dick.) 
660,  665,  19  Am.  SL  Rep.  438,  20  Atl.  Rep.  259, 
9  Lb  R.  A.  221.  If.  Y.  Bliss  vs.  Lawrence,  58 
N.  Y.  442,  17  Am.  Rep.  278;  Bowery  Nat.  Bank 
vs.  Wilson,  122  N.  Y.  478,  19  Am.  SL  Rep.  608, 
23  N.  E.  Rep.  855,  9  L.  R.  A.  706.  Tcac.  National 
Bank  El  Paso  vs.  Fink,  86  Tex  803,  40  Am.  St. 
Rep.  883,  24  S.  W.  Rep.  256. 

Contra  t  State  ex  rel.  State  Bank  vs.  Hast- 
ings, 16  Wis.  76,  78. 

169.  Even  in  hands  of  third  party. — Bangs 
vs.  Dunn,  66  Cal.  72,  73,  4  Pac.  Rep.  963. 

170.  By  postmaster,  in  expectation  of  re- 
ceiving commission,  for  lease  of  certain  prem- 
ises for  year,  with  right  to  extend  term  so  long 
as  he  should  remain  postmaster,  not  exceeding 
four  years,  in  consideration  of  certain  yearly 
payment,  and  his  agreement  to  locate  such 
office  on  premises,  and  to  remove  office  to 
leased  premises  as  soon  as  he  received  appoint- 
ment, and  to  continue  same  there  for  all  time 
he  should  hold  office,  and  not  to  remove  same 
during  or  within  that  time,  is  against  publlo 
policy. — Spence  vs.  Harvey,  28  Cal.  836,  339,  83 
Am.  Dec.  69. 

171.  Office  of  postmaster  is  public  one, 
established  for  benefit  of  public,  and  in  dis- 
charge of  his  duty  postmaster  is  bound  to  ex- 
ercise his  Judgment  for  public  benefit,  and 
any  contract  by  which  this  exercise  Is  sold  for 
private  emolument  interferes  with  proper  dis- 
charge of  his  duties  as  public  officer,  and  is 
void. — Spence  vs.  Harvey,  22  Cal.  836.  341,  88 
Am.  Dec.   69. 

172.  Should  not  bind  himself  as  to  mode  of 
discharging  his  duties,  by  contract  locating 
his  office  for  Indefinite  period  so  long  as  he 
should  hold  it.  in  particular  location,  with  no 
reservation  of  power  to  change  it  if  public  in- 
terest should  require  such  change. — Spence  vs. 
Harvey,  22  Cal.  336,  848,  83  Am.  Dec.  69. 

178.  statute:  of  LIMITATION-.-Coatract 
or  agreement  to  waive,  not  against  public  pol- 
icy, and  founded  upon  maxim,  ''Pacta  legem 
faciunt  inter  partes." — State  L.  &  T.  Co.  vs. 
Cochran,  130  Cal.  245,  252,  62  Pac.  Rep.  466,  600. 
See  Wells  Fargo  &  Co.  vs.  Enrlght,  127  CaL 
669,  60  Pac.  Rep.  439.  49  L.  R.  A.  647. 

174.  And  is  one  which  will  be  enforced  upon 
consideration  of  sound  morals. — Wells  Fargo 
&  Co.  vs.  Enrlght,  127  Cal.  669,  674,  60  Pao. 
Rep.  439.  49  L.  R.  A.  647. 
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176.  Riffht  to  plead  statute  of  limitations  Is 
but  privilege,  and  does  not  extinguish  debt. — 
Wells  Fargro  &  Co.  vs.  Enright,  127  Cal.  669. 
673,  60  Pac.  Rep.  439.  49  Lu  R.  A.  647.  See 
Smith  vs.  Lawrence,  88  Cal.  24,  99  Am.  Deo. 
844;  Wood  vs.  Goodfellow,   43  CaL  185. 

178.  STRBErrS. — Contract  mot  to  preveait 
Injlng  ot  ■trect-car  track  by  instituting  pub- 
lic prosecution,  upon  consideration,  is  against 
public  policy  and  void,  especially  where  it  is 
not  shown  that  owner  of  property  would  suf- 
fer special  injury. — ^Amestoy  vs.  Electric  R.  T. 
Co.,  96  Cal.  811,  316,  80  Pac.  Rep.  660. 

177.  TRUSTEES — Coatmct  by  of  corpom- 
tlon  to  realcB  trust,  illegal  as  contra  bonos 
mores.  — Forbes  vs.  McDonald,  64  Cal.  98,  100. 

178.  Resolntlon  of  board  of  trustees  which 
is  illesral,  as  contrary  to  public  policy,  cannot 
be  received  in  evidence. — Shattuck  vs.  Oakland 
a  &  R.  Co.,  68  Cal.  660,  663. 

IIL     CONTRACTS      CONTRAVENING      LAWa 

178.  GENERAL  RULE. — Contract  fonnded 
upon  an  llleiral  consideration,  or  which  is  made 
for  purpose  of  furtherin^r,  aiding^,  or  assisting: 
any  matter  or  thiner  prohibited  by  statute,  or 
to  assist  or  aid  any  party  therein.  Is  void. — 
Jones  vs.  Hanna,  81  Cal.  607,  616,  22  Pao.  Rep. 
883.  See  Ladda  vs.  Hawley.  67  Cal.  61;  Swan- 
srer,  vs.  Mayberry,  69  Cal.  91;  McGregor  vs. 
Donelly,  67  Cal.  149,  7  Pac.  Rep.  422;  Gardner 
vs.  Tatum,  81  Cal.  870,  873,  22  Pac  Rep.  880. 

As  to  lllearalitT  of  contracts  as  to  settler's 
rlirhts  In  pubUc  lands,  see  note  42  Am.  St.  Rep. 
487. 

As  to  valldltT-  of  contract  to  control  opera- 
tlon  of  ffovemmenty  see  monofirraphic  note  by 
Robert  Desty,  3  L.  R.  A.  632. 

180.  Applies  to  every  contract  which  Is 
founded  on  tmnsaction  malnna  in  ae,  or  which 
is  prohibited  by  statute,  on  the  grround  of 
public  policy. — Gardner  vs.  Tatum,  81  Cal.  870, 
378.  22  Pac.  Rep.  880.  See  Ladda  vs.  Hawley, 
67  Cal.  61;  Swangrer  vs.  Mayberry,  69  Cal.  91. 

181.  Rnle  confined  to  contracts  Tvhich  appear 
directly  promotive  of  lllegral  or  immoral  acts 
or  objects,  or  which  are  founded  wholly  or  in 
part  upon  Unmoral  or  lUegral  consideration, 
and  does  not  apply  to  cases  where  contract 
appears  to  be  lawful  in  itself,  and  founded 
upon  consideration  which  is  only  collateral 
and  remotely  connected  with  prohibited  trans- 
action (dls.  op.). — Jones  vs.  Hanna,  81  Cal.  607, 
616,  22  Pac.  Rep.  883.  See  N.  Y.  De  Groot  vs. 
Van  Duzer,  17  Wend.  170.  Pa,  Scott  vs.  Duffy, 
14  Pa.  St.  18.  Fed.  Armstrong  vs.  Toler,  24  U. 
a  (11  Wheat.)  258,  bk.  6  !•.  ed.  468.  Ens.  Falk- 
ney  vs.  Reynous,  4  Burr.  2070,  1  Wm.  Bl.  633. 

182.  CONTRACTS  UNDER  STATUTE  IN- 
VALID AS  CONTRAVENING  STATE  CONSTI- 
TUTION, cannot  be  made  valid  by  subsequent 
statute  (dls.  op.). — Miller  vs.  Dunn,  72  CaL 
462,  1  Am.  St.  Rep.  67,  14  Pac.  Rep.  27. 

183.  ATTORNEY. — Contract  by  party  with 
attorney  and  counselor  at  law  to  procure 
his  employment  by  litigant.  In  consideration  of 
one  third  of  remuneration  received  by  attor- 
ney for  his  services,  is  contrary  to  public  pol- 
icy and  void. — ^Alpers  vs.  Hunt,  86  Cal.  78,  84, 
21  Am.  St.  Rep.  17,  24  Pac.  Rep.  846,  9  Lh  R.  A 


488.  See  Mogul  re  vs.  Con  vine,  101  U.  S.  108, 
bk.  25  L.  ed.  899. 

See  pars.  44-66  this  note. 

184.     COUNTY     SURVEYOR-^Application     of 

invalid  at  time  may  become  valid  under  act 
March  27,  1872,  for  relief  of  purchasers  of 
state  lands,  as  same  Is  retroactive  in  its  pro- 
visions.— Yoakum  vs.  Brower,  62  Cal.  873,  876. 
Coorts. — See  par.  226  this  note. 

188.  EXEMPTION  LAWS.— Contract  where- 
by siieriif  obtains  nndertaklnir  for  release    of 

property,  seized  by  him  contrary  to  exemption 
laws,  is  without  consideration  and  void  ss 
being  in  violation  of  his  duty. — Servant!  vs. 
Lusk,   43  Cal.  238,   240. 

186.  FRANCHISE — Contract  to  procure  im 
name  of  one  party  and  his  associates,  made 
with  party  standing  in  friendly  relations  with 
state  senator,  whose  influence  is  to  be  used  in 
securing  such  franchise,  in  consideration  of 
which  party  is  to  receive  half.  Is  contrary  to 
public  policy  and  void,  where  plaintiff  has  not 
been  let  into  possession  nor  expended  any  time 
or  labor  under  contract,  his  claim  resting 
solely  on  his  naked  right  under  verbal  agrees 
ment  that  some  one  else  besides  beneficiary 
named  in  statute  was  to  participate  in  beneflts 
of  secret  understanding. — Powell  vs.  Maguire* 
43  Cal.  11,  18,  20. 

187.  Public  policy  requires  that  several  per- 
sons desiring  to  obtain  franchise  in  name  of 
one  of  them  from  legislature  should  be  made 
to  rely  solely  on  his  good  faith  in  carrying  out 
agreement,  and  if  he  repudiates  contract  on 
obtaining  franchise  equity  will  not  grant  re- 
lief.— Powell  vs.  Maguire,  48  Cal.  11,  20. 

188.  GOVERNMENT  LANDS.— Statute  res- 
nlatlnir  sale  of  state  lands  need  not  In  Itself 
declare  in  express  words  that  contract  made 
contrary  thereto  is  void. — Kreamer  vs.  Earl,  91 
Cal.  112,  117,  27  Pac.  Rep.  736. 

189.  Statute  requiring  party  proposing  to 
acquire  title  to  state  lands  to  make  affidavit 
as  to  citizenship  or  of  his  having  filed  papers 
showing  intention,  and  that  he  is  resident  of 
state,  of  lawful  age,  and  desired  to  purchase, 
and  that  no  other  valid  claim  to  same  exists, 
and  that  he  has  not  entered  any  land  in  part 
satisfaction  of  grant  in  lieu  of  sections  men- 
tioned, although  it  does  not  in  itself  declare 
in  express  words  that  contract  made  contrary 
thereto  is  void,  yet  such  contract  will  be  illegal 
as  contravening  spirit  and  policy  of  land  law 
where  such  provisions  are  not  complied  with* 
especially  where  it  is  made  in  manifest  dlsre* 
gard  of  intent  and  policy  of  act. — Kreamer  vs. 
Earl,  91  Cal.  112,  116,  27  Pac.  Rep.  736.  See 
McGregor  vs.  Donelly,  67  Cal.  149,  160,  7  Pac 
Rep.  422. 

lfN>.  Bond  siven  for  daaraves  in  proceed- 
ings to  condemn  land  for  public  uses,  void  as 
statutory  obligation. — Vilhao  vs.  Stockton  & 
L  R.  Co.,  68  Cal.  208,  212. 

191.  Contract  for  pnrehaae  of  state  lands  for 
party  other  than  one  whose  name  appears  in 
application,  is  illegal  and  forbidden  by  law, 
and  cannot  be  enforced  by  parties  thereto. — 
McGregor  vs.  Donelly,  67  Cal.  149,  151.  7  Pac. 
Rep.  422;  Kreamer  vs.  Earl,  91  Cal.  112.  117,  27 
Pac.  Rep.  786.     See  Tracy  vs.  Talmage,  14  N. 
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Y.  162.  191p  67  Am.  Deo.  182;  BiggB  vi.  Law- 
reace,  3  T.  R.  (Durnf.  &  B.)  454,  1  Rev.  Rep. 
740;Clusas  vs.  Penaluna.  4  T.  R.  (Durnf.  &  E.) 
Hi,  t  Rev.  Rep.  442;  Waymell  vs.  Reed,  6  T.  R. 
(Dnmf.  &  £.)  699,  2  Rev.  Rep.  675. 

Its.  DIVIDING  LANDS  AFTBR  UNITED 
ITATES    PATENTS    HAVE    BEEN    GRANTED, 

▼hereby  they  would  not  be  settlers  upon  same 
legtl  subdivision,  and  would  not  have  their 
improvements  upon  same  as  contemplated  by 
13274  of  United  States  Revised  Statutes,  and 
IiDds  patented  to  each  and  referred  to  In  con- 
tract would  not  be  contlgruous,  is  void  under 
12263  of  United  States  Revised  Statutes. — Tur- 
ner va  Donnelly,  70  Cal.  597,  603,  12  Pac.  Rep. 
41S.  See  Damrell  vs.  Meyer,  40  CaL  166,  170; 
Hudson  vs.  Johnson,  45  Cal.  21,  26. 

193.  Contract  to  divide  land  when  patent 
procured  is  invalid  and  not  enforceable  either 
at  law  or  in  equity. — Thompson  vs.  Doaksum, 
CS  CaL  693.  598, 10  Pac.  Rep.  199.  See  Damrell  vs. 
Meyer,  40  Cal.  166;  Huston  vs.  Walker,  47  Cal.  484. 

IM.  Contract  vrhlcb  Ima  for  Its  objeet  ob- 
tafadBK  title  from  irovemmeiit  to  mineral  lands 
by  means  of  false  and  fraudulent  refiresenta- 
tions  contravenes  express  provisions  of  law 
and  is  therefore  void. — ^Mitchell  vs.  Cline,  84 
CaL  409.  415,   24   Pac.   Rep.   164. 

lis.  IMPROVEMENTS.— By  party  who  has 
made  Improvements  on  public  lands  to  sell 
them  to  another,  will  constitute  srood  consid- 
eration for  purposes  to  pay  asrreed  price,  as 
same  is  not  contrary  to  public  policy. — O'Han- 
loQ  vs.  Denvir,  81  Cal.  60,  68,  15  Am.  St  Rep. 
19,  22  Pac.  Rep.  407.  See  Wells  vs.  Penningrton, 
2  S.  D.  1,  39  Am.  St.  Rep.  758,  48  N.  W.  Rep. 
305. 

Oiafingnkihiiivi  Damrell  vs.  Meyer,  40  Cal. 
16S;  Huston  vs.  Walker,  47  Cal.  484. 

IMi     SWAMP    AND    OVERFLOWISD    LANDS 

of  state  made  contrary  to  provisions  of  act  of 
1S$3  are  void. — McGreg'or  vs.  Donelly,  67  Cal. 
149,  151,  7  Pac.  Rep.  422.  See  Churchill  vs.  An- 
derson, 56  Cal.  55,  66;  Kreamer  vs.  Earl,  91 
CaL  112,  117,   27  Pac.  Rep.  735. 

197.  TIMBER. — Promissory  note  slvea  In 
part  for  payment  of  pnrehase  money  for  firrow- 
ing  timber  on  public  lands,  of  which  plaintiff 
had  neither  possession  nor  title,  but  to  which 
he  claimed  possessory  rig:ht,  is  void  as  con- 
trary to  provisions  of  United  States  Revised 
Statutes,  and  is  founded  on  illegal  consid- 
eration.— Swansrer  vs.  Mayberry,  59  Cal.  91,  93. 

196.    Finding    which    simply    Intimates    tbat 

9lail]itiff  Intended  to  make  application  for  land 
under  United  States  land  laws  and  falsely  to 
represent  that  he  was  not  owner  of  land,  and 
by  means  of  deed,  g:iven  as  mortgagre,  rendered 
proof  of  such  false  representation  more  dlttl- 
cult,  mere  fact  that  one  of  objects  of  instru- 
ment was  to  place  him  in  such  position  that 
be  could  subsequently  more  successfully  com- 
mit fraud,  would  not  Justify  rulingr  to  etfect 
that  althoufirh  no  attempt  was  ever  made,  and 
there  was  nothingr  more  than  mere  intention, 
property  mlfirht  be  retained,  and  will  not  be 
disturbed  upon  appeal. — Do  Leonls  vs.  Walsh, 
140  Cal.  175,  182.  73  Pac.  Rep.  818.  See  Was- 
Mrmann  vs.  Sloss.  117  Cal.  425,  69  Am.  St  Rep. 
209,  49  Pac.  Rep.  556,  88  U  R.  A.  176. 


199.  Mere  fact  that  one  of  objects  of  instru- 
ment executed  to  secure  indebtedness  which 
court  found  was  made  for  purpose  of  enabling 
plaintiff  to  take  certain  government  lands  un- 
der United  States  land  laws,  by  enabllngr  her 
to  falsely  represent  that  she  was  not  owner 
thereof,  and  place  her  In  position  that  she 
could  subsequently  more  successfully  commit 
fraud  if  she  so  concluded  to  do  so,  would  not 
Justify  rulinff  to  effect  that  althoufirh  no  at- 
tempt was  ever  made  to  perpetrate  fraud,  and 
there  was  nothing  more  on  plaintiffs  part  than 
mere  intention,  defendant  misrht  retain  plain- 
tiff's property  as  his  own. — De  Leonis  vs. 
Walsh,  140  Cal.  176,  182.'  78  Pac.  Rep.  813.  See 
Wassermann  vs.  Sloss,  117  Cal.  425,  69  Am.  St. 
Rep.  209,  49  Pac.  Rep.  566,  88  Ii.  R.  A.  176. 

20<K  HOMBSTBADS.— United  States  home- 
stead laws  prohibit  only  afirreement  to  sell 
land,  or  any  part  thereof,  or  timber  thereon. — 
Mt  Carmel  F.  Co.  vs.  Webster,  140  Cal.  183, 
187,  78  Pac.  Rep.  826. 

201«  Contmct  to  sell  and  convey  land  taken 
vp  under  homestead  la'ws  made  before  final 
proof,  is  illegal  and  void,  as  contraveningr 
United  States  Revised  Statutes,  S  2262. — Moffatt 
vs.  Bulson,  96  Cal.  106,  109,  81  Am.  St.  Rep.  192, 
80  Pac.  Rep.  1022. 

SOS.  By  father  and  son,  for  consummation 
of  fraudulent  imposition  on  srovernment  by 
means  of  contract  entered  into  between  them 
relating  to  homestead  entry,  made  by  son  to 
obtain  title  in  father's  name,  is  illeeral  and 
void  as  contrary  to  dictates  of  public  policy 
— Moore  vs.  Moore,  130  Cal.  110,  112,  80  Am 
St  Rep.   78,  62  Pac  Rep.  294. 

208.  By  party  applying  for  benefit  of  home< 
stead  law,  creating  partnership  in  such  lands 
is  against  public  policy  and  void  under  5  229t 
United  States  Revised  Statutes,  which  requires 
application  to  be  made  for  his  exclusive  use 
and  benefit,  and  not  either  directly  or  indi- 
rectlv.  for  use  or  benefit  of  another. — In  re 
Estate  Groome,  94  Cal.  69,  72,  29  Pac.  Rep.  487. 
See  Kreamer  vs.  Earl,  91  Cal.  112,  27  Pac.  Rep. 
735. 

204.     After  acquiring  title  through  homestead 

law  under  United  States  Revised  Statutes  in 
settlement  of  accounts,  that  land  shall  belong 
to  partnership,  is  illegal,  and  will  not  create 
any  trust  or  vest  In  his  partner  any  estate 
In  land. — In  re  Estate  Qroome,  94  Cal.  69,  72, 
29  Pac.  Rep.  487;  Groome  vs.  Almstead,  101 
Cal.  426.   428,  85  Pac.  Rep.  1021. 

200.  Which  only  purports  to  eonvey  undi- 
vided portion  of  water  flooring  in  stream  or 
cafion,  and  not  land  or  any  part  thereof,  and 
right  of  way  to  convey  such  water  by  ditch  or 
otherwise  across  such  land,  is  not  contrary 
to  United  States  homestead  law  prohibiting 
agreements  to  sell  land  or  any  part  thereof  or 
timber  thereon,  where  such  contract  is  not 
made  in  contemplation  of  homestead  entry, 
and  such  transaction  Is  not  against  public 
policy,  but  is  favored  and  encouraged  by  both 
federal  and  state  legislation. — Mt.  Carmel  F. 
Co.  vs.  Webster,  140  Cal.  183,  187,  78  Pac  Rep. 
826. 

206.  Mortgage  taken  upon  lands,  contract  to 
sell  and  convey  which  is  taken  under  home- 
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fftead  laws  before  final  proof,  which  contract 
le  therefore  illegal  and  void,  vitiates  whole 
transaction  and  cannot  be  enforced. — MoflFatt 
vs.  Bulson,  96  Cal.  106,  109.  81  Am.  St  Rep.  19S, 
SO  Pao.  Rep.  1022. 

a07.  INTBRSTATB3  OOMMBROB^Contniet 
entered  Into  for  vjiyment  of  toll*  and  for  re- 
leasing property  seized  to  secure  payment 
thereof,  is  void  where  same  is  levied  under 
state  statute  passed  for  purpose  of  raisinff 
revenue  on  portion  of  traffic  between  sister 
states,  and  which  general  government  alone 
had  right  to  enact,  power  to  regulate  com- 
merce between  states  being  prohibited  to 
states  themselves  by  express  provisions  of 
constitution. — Carson  R.  L.  Co.  vs.  Patterson, 
33  Cal.  334,  340.  See  Brumagim  vs.  TiUinghast, 
18  Cal.  266,  266,  79  Am.  Dec  176;  Almy  vs. 
California,  66  U.  a  (24  How.)  169,  174,  bk.  16  I* 
ed.  644. 

aOS.  LABOR  CONTRACT.— Covnty  barred 
from  taklnff  advantage  of  omission  in,  where 
statute  required  contract  to  contain  stipula- 
tion for  stated  number  of  hours  worked  per 
day,  and  contract  made  contained  no  such 
provision. — Babcock  vs.  Goodrich,  47  Cal.  488, 
609;  Savings  Bank  vs.  Burns,  104  CaL  478,  481, 
88  Pac.  Rep.  102. 

Mortgager — ^Agreement  to  pay  taxes,  see 
pars.    228-234   this   note. 

200.  MUNICIPAL  CORPORATION.— Contraet 
entered  into  by  city  wltk  bank  by  which  latter 
was  appointed  depository  of  public  money  of 
city  for  certain  term,  city  agreeing  that  its 
treasurer  should  deposit  with  bank  public 
moneys  on  hand  and  all  that  should  come  to 
his  hands  during  time,  bank  agreeing  to  pay 
interest  on  deposit  at  certain  rate  per  month 
monthly,  computed  on  dally  balances,  to  af- 
firm which  city  ordinance  is  passed  on  same 
day,  which  is  illegal  and  void  as  contrary  to 
provisions  of  city  charter,  precludes  city  from 
recovering  interest  from  bank  at  rate  specified. 
— City  of  Los  Angeles  vs.  City  Bank,  100  CaL 
18,  19,  23,  34  Pac.  Rep.  610.  See  Yarnell  vs. 
Los  Angeles,  87  Cal.  608,  26  Pac  Rep.  767. 

310.     PAWNBROKERS— Contraet  made  with 

calling  for  greater  rate  of  Interest  on  loans 
than  that  imposed  by  statute  cannot  be  en- 
forced.— Jackson  vs.  Shawl.  29  Cal.  267,  278. 

211.  PBNALTIBS  —  Stntnte  Imposing  for 
fallare  to  comply  with  Its  provlslonB  is  con- 
strued as  prohibitory,  and  contracts  made  in 
direct  contravention  to  its  requirements  are 
unlawful  and  void. — Randall  vs.  Tuell,  89  Me. 
443,  448.  86  Atl.  Rep.  910,  88  L.  R.  A.  148.  See 
Mass.  Llbby  vs.  Downey,  87  Mass.  (6  Allen) 
299;  Miller  vs.  Post.  88  Mass.  (1  Allen)  434; 
Sawyer  vs.  Smith,  109  Mass.  220;  Prescott  vs. 
Battersby,  119  Mass.  286.  Pa.  Johnson  vs. 
Hulings.  103  Pa.  St.  498,  49  Am.  Rep.  131. 
Tenn.  Stevenson  vs.  Ewlng,  87  Tenn.  46,  9  S. 
W.  Rep.   230. 

212.  Amounts  to  prohibition,  and  renders 
doing:  of  act  illegal. — Jackson  vs.  Shawl,  29 
Cal.    267.    273. 

213.  Although  statute  does  not  pronounce 
void,  nor  expressly  prohibit  It. — Berka  vs. 
Woodward,  126  CaL  119,  126,  78  Am.  St.  Rep. 
81.    67    Pao.    Rep.    777,    46    L.    R.    A.    420.      See 


Swanger  vs.  Mayberry,  69  CaL  91;  Santa  Clara 
V.  M.  &  L.  Co.  vs.  Hayes.  76  Cal.  387,  390.  9 
Am.  St.  Rep.  211,  18  Pac.  Rep.  891;  Gardner 
vs.  Tatum,  81  CaL  370,  22  Pac.  Rep.  880;  Mor- 
rill vs.  Nightingale,  93  Cal.  462,  458,  27  Am. 
St  Rep.  207,  28  Pac.  Rep.  1068;  Wyman  vs. 
Moore,  108  Cal.  218,  214,  37  Pac.  Rep.  230; 
Vlsalla  G.  ft  E3.  L.  Co.  vs.  Sims.  104  Cal.  326» 
832,  48  Am.  St.  Rep.  106,  87  Pac.  Rep.  1042. 
Ala.  Woods  vs.  Armstrong,  64  Ala.  160,  2& 
Am.  Rep.  671.  N.  J.  Brooks  vs.  Cooper,  60 
N.  J.  Eq.  (6  Dick.)  761.  36  Am.  St.  Rep.  793.. 
26  Atl.  Rep.  978,  21  L.  R.  A.  617.  Pa.  Selden- 
bender  vs.  Charles,  4  Serg.  &  R.  161,  8  Am, 
Dec.  682;  Fowler  vs.  Scully,  71  Pa.  St.  466^ 
IS  Am.   Rep.   699. 

914.     Contract      by     unlicensed      person      in 

violation  of  statute  requiring  license  for  pro- 
tection of  public,  and  to  prevent  Improper 
persons  from  engaging  in  particular  business., 
is  void.— Randall  vs.  Tuell,  89  Me.  443.  448.. 
86  Atl.  Rep.  910,  38  L.  R.  A.  143  (Innkeeper 
not  taking  out  license). 
See  pars  149-151  this  note. 

216.  Incumbent  upon  party  suing  upon 
contract  to  show  that  he  has  such  license. — 
Randall  vs.  Tuell.  89  Me.  443,  448,  36  Atl.  Rep. 
910,  88  L.  R.  A.  143.  See  Stenwood  vs.  Wood- 
ward. 38  Me.  192;  Harding  vs.  Hagar,  60  Me. 
840,  63  Id.  616;  Durgin  vs.  Dyer,  68  Me.  143. 

Sid.     Repeal  of  statute  Imposing  a  penaltx 

will  not  render  contract  relating  to  subject 
of  such  statute  valid. — Woods  vs.  Armstrong,. 
64  Ala.  160.  26  Am.  Rep.  671. 

317.  PRB-BMPTION  LANDS.  —  Agreement 
by  pre-emptor  upon  public  landa^  prior  to  entry 
and  payment,  to  sell  land,  or  to  divide  it  witb 
another  after  he  has  obtained  title,  is  void. — 
O'Hanlon  vs.  Denvir.  81  CaL  60.  63,  16  Am.  St. 
Rep.  19,  22  Pac  Rep.  407.  See  Damrell  vs. 
Meyer,  40  CaL  166;  Huston  vs.  Walker,  47 
Cal.  484;  Ladda  vs.  Hawley,  67  Cal.  61;  Swan- 
ger vs.  Mayberry,  69  CaL  91. 

218.  To  convey  In  consideration  of  not  op- 
posing application  for  patent  from  United 
States  land  office  for  pre-emption  lands,  illegal 
and  void,  as  in  violation  of  pre-emption  laws 
of  United  States. — Snow  vs.  Kimmer,  62  CaL 
624,  628;  Mitchell  vs.  Cline,  84  Cal.  409,  416. 
24  Pac.  Rep.   164. 

219.  And  not  enforceable  by  action. — ^Hudson 
vs.  Johnson.  46  CaL  21,  26.  See  Damrell  vs. 
Meyer,  40  Cal.  166;  Thurston  vs.  Alva,  46  CaL 
16,  17. 

220.  As  in  direct  contravention  of  express 
provisions  of  pre-emption  act.— *Damrell  vs. 
Meyer,    40    Cal.   166,    170. 

221.  Executory  contract  relating  to  pre- 
emption is  null  and  void,  as  contrary  to  pro* 
visions  of  United  States  statutes. — Huston  vs. 
Walker,  47  Cal.  484,  486.  See  Damrell  vs. 
Meyer,   40  Cal.  166. 

222.  For  cutting  of  timber  upon  pre-emption 
land  before  payment,  except  for  purposes  of 
navy,  or  to  enable  pre-emptor  to  occupy  or 
cultivate  land,  Is  void  and  confers  no  right 
to  action. — Ladda  vs.  Hawley,  67  CaL  61.  66. 
See  United  States  vs.  Nelson,  6  Sawy.  C.  C. 
68,  27   Fed.   Cas.   86. 
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B8.  Title  of  mmmtee  of  pre>«mptlofli  land 
rood  as  aerainst  all  world  except  United  States, 
&nd  question  of  forfeiture  can  only  be  raised 
b7  government,,  and  therefore  an  attachlnsr 
creditor  of  e^rantor  has  no  claim. — McMillen 
n.  Leonard,  19  Colo.  98,  103,  84  Pac.  Rep.  681. 
See  Turner  vs.  Donnelly,  70  CaL  697.  12  Pac. 
Re^  469;  Snow  vs.  Flannery,  10  Iowa  318,  77 
Am.  Dec  120;  Larison  vs.  Wilbur,  1  N.  D.  284, 
47  N.  W.  Rep.  881. 

SM.  PUBLIC  SCHOOIi  FUNDS — Borrower 
gfrlas  iBortKaire  on  imeneiniibered  lands,  can- 
not resist  enforcement  of  contract  as  illegral. — 
SaTings  Bank  vs.  Burns,  104  Cal.  478,  480,  88 
Pac.  Rep.  102.  See  Babcock  vs.  Goodrich,  47 
CaL  488.  609;  Gray  vs.  Roberts,  S  A.  K.  Marsh. 
(Ey.)   208,  12  Am.  Dea   383. 

Release  of  property  exempt  from  levy. — See 
par.  185  this  note. 

22S.  SESSIONS  —  COURTS  OF.  —  Contraets 
■ade  by  eoorts  of  sessions  prohibited  by  con- 
itltntion  of  state  by  declaringr  that  they  shall 
not  be  made  by  Judicial  officers,  are  void 
as  in  contravention  of  organic  law  established 
for  wholesome  and  wise  purposes. — Phelan  vs. 
County  of  San  Francisco.  6  Cal.  681.  640,  20 
CaL  39.  42. 

Sheriff — As  to  contract  to  release  land  ex- 
enpt  from  levy,'  see  par.  186  this  note. 

22e.  STRBBTS  —  A  contract  by  property- 
owner  with  permission  of  supervisors  to  do 
work  on  street  otherwise  than  street  sradlner, 
Ls  not  illegal  and  void  as  contrary  to  statute, 
oelther  would  such  contract  be  unlawful  with- 
out such  permission. — Flinn  vs.  Mowry,  131 
CaL  481,  483.  63  Pac.  Rep.  724. 

227.  TAXES. — Const  It  ntlonal  provision  con- 
strued as  meaning  contract  which,  but  for  the 
invalidating  effect  of  the  section,  would  obli- 
gate the  debtor  to  pay  the  tax,  and  which 
must  be  made  part  of  the  contract  to  pay  the 
Interest,  as  it  is  the  Interest  specified  therein 
which  la  alone  invalidated. — Daw  vs.  Niles,  104 
CaL  106.  110,  37  Pac.  Rep.  876. 

288.  Contract  by  mortsascr  to  pay  any  tax 
•r  assessment  on  money  loaned  or  on  mortgage 
Is  null  and  void  as  to  any  Interest  specified 
therein,  or  as  to  such  tax  or  assessment  under 
art.  13,  15  of  the  state  constitution. — Daw  vs. 
Niles.  104  Cal.  106,  110,  87  Pac  Rep.  876. 

229.  Its  value  depends  solely  upon  honor 
of  borrower. — Daw  vs.  Niles,  104  Cal.  106,  124, 
17  Pac  Rep.   876. 

230.  Existing  contracts  to  pay  mortgage  tax 
are  void,  and  borrower  needs  no  protection 
from  the  court.— Daw  vs.  Niles,  104  Cal.  106, 
nj.  37  Pac  Rep.  876. 

281.  Agreement  contained  In  separate  ln« 
■tment  to  pay  taxes  on  mortgaged  lands, 
and  no  part  of  mortgage  contract,  is  not  vio- 
lation of  constitution  where  only  Interests 
■pecified  in  contract  which  are  uncollectable 
for  violation  of  constitutional  provisions,  and 
where  there  is  no  interest  "specified"  in  con- 
tract to  pay  taxes,  unless  agreement  be  con- 
strued as  part  of  mortgage. — London  &  S.  F. 
Bank  vs.  Bandmann.  120  Cal.  220,  224,  66  Am. 
St  Rep.  179,  62  Pac  Rep.  688. 

212.    Parol    promise    by    mortgager   to    pay 

«u  or  assessment  does  not  come  within  literal 


terms  of  art.  XIII,  I  6  of  the  state  constitution. 
— ^Daw  vs.  Niles,  104  CaL  106,  110,  87  Pac.  Rep. 
876. 

283.  Cannot  obligate  debtor,  as,  under  con- 
stitutional provisions,  it  is  legally  impossible 
that  parol  promise  to  pay  taxes  should  in- 
validate written  promise  to  pay  Interest. — 
Daw  vs.  Niles,  104  Cal.  106.  Ill,  87  Pac  Rep. 
876. 

284.  Parol  promise  by  mortgager  to  pay  tax 
or  assessment  on  money  loaned  cannot  be 
proved  by  parol  evidence  in  action  for  fore- 
closure in  order  to  invalidate  provisions  as  to 
interest.— Daw  vs.  Niles.  104  Cal.  106,  110,  37 
Pac  Rep.  876. 

285.  TOLL  FRANCHISE.— Agreement  en- 
tered Into  between  parties  to  procure  frnnchise 

in  other's  name,  and  upon  granting  of  it  con- 
struct road  of  which  they  would  be  equal 
owners  and  divide  tolls,  is  not  against  publlo 
policy,  and  therefore  not  Illegal  and  void. — 
Miles  vs.  Thome,  38  Cal.  336,  338,  99  Am.  Dec 
884.  See  Marshall  vs.  Baltimore  &  O.  R.  Co., 
67  U.  S.  (16  How.)  814,  816,  884.  bk.  14  K  ed. 
963. 

28e.  WATER  COMPANIES.— Agreement  to 
fornt  corporation  for  purpose  of  procuring 
water-right  for  general  purposes,  and  to  ne- 
gotiate for  purchase  and  improvements  of 
land  and  town  lots,  laying  out  same,  with 
specified  capital  stock  of  which  members 
agree  to  take  certain  shares,  and  to  pay  for 
them  within  certain  time,  and  appointing 
agents  to  negotiate  purchase,  is  not  contrary 
to  public  policy  as  organized  contrary  to  pro- 
visions of  statute  of  1872  relating  to  incor- 
poration of  water  companies,  by  reason  of  its 
purposes  being  too  numerous  and  not  sus- 
ceptible of  union,  or  by  reason  that  agree- 
ment, if  not  binaing  until  capital  stock  has 
been  subscribed,  contract  bearing  evidence  of 
different  intention,  presumption  being  that 
they  had  knowledge  of  statutory  requirements, 
their  agreements  being  mutual  between  them. 
— West  vs.  Crawford,  80  CaL  19.  30.  31.  21  Pac. 
Rep.  1123.  See  Me.  Oldtown  &  L.  R.  Co.  vs. 
Veazle,  39  Me.  671;  Rockland.  Mt  D.  &  a 
Steamboat  Co.  vs.  Sewall.  78  Me.  167.  3  Atl. 
Rep.  181.  Md.  Hughes  vs.  Antletam  Mfg.  Co., 
34  Md.  316.  Mass.  Atlantic  C.  M.  vs.  Abbott, 
63  Mass.  (9  Cush.)  423;  Stoneham  B.  R.  Co. 
vs.  Gould,  68  Mass.   (2  Gray)    277. 

rV.     WAGER  AND  GAMING  CONTRACTS. 

As  to  contracts  dealing  In  fntvres  and  mar- 
gins, see  notes  10  Am.  St.  Rep.  33-35;  28  Am. 
St.  Rep.  870;  69  Am.  St  Rep.  808. 

As  to  contracts  relating  to  legal  services 
with  respect  to  lobbying,  see  monographic 
note  66  Am.  Dec.  608. 

As  to  injunction  against  enforcement  of  con- 
tract of  wager,  see  monographic  note  by  J.  H. 
Hill,  48  Ii.  R.  A.  842-850. 

An  to  Invalidity  of  gambling  and  'wagering 
contracts,  see  monographic  notes  by  Robert 
Desty,  1  U  R.  A.  141,  656;  8  L-  R.  A.  679;  6 
L.  R.  A.  200;  7  L.  R.  A.  706;  12  L.  R.  A.  120. 

As  to  legality  of  wagers  and  liability  of 
stakeholder,  see  monographic  note  by  A.  P. 
Will,  18  Li.  R.  A.  869-864. 
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As  to  lobbylnv  coatraetsy  see  monosrraphlo 
note  66  Am.  Dec.  606-614. 

As  to  sales  la  aid  of  lottery  or  suabltnsy 
see  monog:raphic  note  by  B.  A.  Rich,  16  Li. 
R.    A.    884-886. 

As  to  stock  sambllas  coatractsy  see  note  69 
Am.  St.  Rep.  808. 

As  to  stock-JobblaiT  acts  and  other  statates 
aad  coatracts  relatlms  to  deallav  la  fatares, 
see  monogrraphlc  note  1  Am.  St.  Rep.  762-766. 

As  to  waverlav  coatract  for  sale,  see  mono- 
graphic note  1  Am.  SL  Rep.  768-760. 

As  to  ivavcrs  oa  electloas^  see  monographic 
note  by  A.  P.  Will,  18  L..  R.  A.  869. 


237.  COMMOBT-ULW  DOCTRINB.— Bets  aad 
wavers  at  comuuoa  law,  made  in  respect  to 
matters  not  affecting:  feelings,  interest  or 
character  of  third  persons,  or  public  policy, 
are  valid  and  enforceable. — Johnston  vs.  Rus- 
sell, 87  Cal.  670,  672;  Qridley  vs.  Dorn,  67  Cal. 

78,  79,  40  Am.  Rep.  110;  Hankins  vs.  Ottinger, 
116  Cal.  464.  466,  47  Pac.  xvep.  264,  41  U  R.  A. 
76. 

238.  Involving  or  tending  to  breach  of 
peace,  or  calculated  to  wound  feelings,  or 
affect  interest  or  character  of  third  persons, 
or  which  is  in  relation  to  matter  which  is 
contra  bonos  mores,  or  is  against  public  policy, 
illegal  and  void,  and  no  action  in  affirmance 
thereof  can  be  maintained. — Johnston  vs. 
Russell,  37  Cal.  670,  672.  See  Bryant  vs.  Mead, 
1   Cal.   441,   444;   Qridley   vs.   Dorn,   67   Cal.   78, 

79,  40  Am.  Rep.  110;  Hankins  vs.  Ottinger,  116 
Cal.  464,  466,  47  Pac.  Rep.  264,  41  L.  R.  A. 
76. 

230.  Bettiag  or  wagerlair  coatracts  against 
good  morals,  and  therefore  illegal  and  not  en- 
forced.— Grldley  vs.  Dorn.  67  Cal.  78,  80,  40 
Am.  Rep.  110;  Wise  vs.  Rose,  110  Cal.  169,  162, 
42  Pac.  Rep.  669;  Hankins  vs.  Ottinger.  116 
Cal.  464,  466,  47  Pac.  Rep.  254.  41  L.  R.  A.  76; 
Shain  vs.  Goodwin,  46  Fed.  Rep.  664,  667.  See 
Coaa.  Findlay  vs.  Hosmer,  2  Conn.  360.  111. 
In  Matter  of  Bates.  118  111.  624,  69  Am.  Rep. 
388,  sub  nom.  Bates  vs.  Paddock,  9  N.  E.  Rep. 
257.  Ky.  Logan  vs.  Anderson,  18  B.  Mon.  414. 
Mass.  Harvey  vs.  Merrill,  160  Mass.  1,  10,  16 
Am.  St.  Rep.  159,  166.  22  N.  E.  Rep.  49,  51,  6 
L.  R.  A.  200,  205.  Mian.  Mohr  vs.  Miesen,  47 
Minn.  228,  234.  49  N.  W.  Rep.  862.  864.  Nev. 
Scott  vs.  Courtney,  7  Nev.  419,  421.  If.  H. 
Moses  vs.  Ranlet,  2  N.  H.  488.  N.  Y.  Jervis 
vs.  Smith,  7  Abb.  Pr.  N.  Q.  217.  Pa.  Patten's 
Appeal.  45  Pa.  St.  151;  Graeff's  Appeal,  79  Pa. 
St.  146.  Vt.  Putnam  vs.  Russell,  17  Vt.  54, 
42  Am.  Dec.  478;  West  vs.  Bank,  19  Vt.  403. 
Wis.  Stoddard  vs.  Burt,  76  Wis.  107,  111,  43 
N.  W.  Rep.  737,  738.  Fed.  St.  LiOuis  vs.  United 
States.  92  U.  S.  462.  bk.  23  L.  ed.  731;  Irwin 
vs.  Williar.  110  U.  S.  499,  610,  bk.  28  L.  ed.  226, 
4  Sup.  Ct.  Rep.  160.  Bajr*  Mason  vs.  Bogg,  2 
Myl.  &  C.  443.   14  Eng.  Ch.   443. 

240.  Whether  "by-bet"  or  "time  bet,"  are 
Illegal  and  not  enforceable. — Gridley  vs.  Dorn, 
67  Cal.  78,  79,  40  Am.  Rep.  110. 

241.  As  implying  gain  and  loss  between 
parties  by  betting  and  as  exciting  spirit  of 
cupidity. — Hankins  vs.  Ottinger,  116  Cal.  454, 
457,  47  Pac.  Rep.  264,  41  L.  R.  A.  76.  See 
People  vs.  Sergeant,  8  Cow.  (N.  Y.)  139. 


242.  Aa  tending  directly  to  beget  deslr«  of 
possessing  another's  money  or  property  with- 
out any  equivalent. — Gridley  vs.  Dorn,  67  Cal. 
78,  79,  40  Am.  Rep.  110.  See  Coaa.  Wheeler 
vs.  Spencer,  16  Conn.  28,  80.  Me.  Lewis  va. 
Liittlefleld,  18  Me.  233.  Mlaa.  Wilkinson  vs. 
Tousley,  16  Minn.  399.  Pa.  Edgell  vs.  Mc- 
Laughlin, 6  Whart.  176,  36  Am.  Dec.  214.  S.  C. 
Rice  vs.  Gist,  1  Strob.  84.  Vt.  Collamer  va. 
Day,  2  Vt   144,  146. 

248.  Bet  or  wager  to  come  within  rule  of 
public  policy  and  good  morals  is  understood 
to  be  where  parties  competing  themselves 
each  put  up  or  bet  certain  sum  or  valuable 
thing  which  is  to  be  taken  by  winner  and  for- 
feited by  loser  on  turn  of  event. — Hankins  va. 
Ottinger,  116  Cal.  464,  467,  47  Pac.  Rep.  264. 
41  L.  R.  A.  76.  See  Alvord  vs.  Smith,  63  Ind 
68;  Harris  vs.  White,  81  N.  Y.  532. 

244.  DISTINCTION  E3XISTS  BBTWEBN 
WAGER  AND  DKT  AND  FRBMIUM  OR  RB- 
WARDy  as  bet  or  wager  must  have  two  parties 
and  it  is  known  before  chance  or  uncertain 
event  upon  which  it  is  laid  is  accomplished 
who  parties  are  who  must  lose  or  win;  whila 
in  premium  or  reward  there  is  but  one  party 
until  act  or  thing  or  purpose  is  accomplished. 
^Hankins  vs.  Ottinger,  116  Cal.  454,  467.  47 
Pac.  Rep.  254,  41  L.  R.  A.  76.  See  Alvord  va. 
Smith,  63  Ind.  58;  Harris  vs.  White,  81  N.  T. 
632. 

a4S»  Premlom  Is  reward  or  recompease  foi 
some  act  done,  while  wager  is  stake  upon  un- 
certain event. — Hankins  vs.  Ottinger,  116  Cal 
454,  457.  47  Pac.  Rep.  254,  41  L.  R.  A.  76.  Se^ 
Alvord  vs.  Smith,  63  Ind.  58;  Harris  vs.  Whiter 
81  N.   Y.   632. 

24d.  Coatract  relatlag  solely  to  parses  ov> 
stakes  of  moaey  paid  by  association  offering 
them  and  covering  nothing  which  parties 
themselves  might  see  fit  to  hazard,  containing 
no  wager  or  bet  by  parties,  of  their  own 
money,  does  not  constitute  transaction  a 
wager. — Hankins  vs.  Ottinger,  116  Cal.  464, 
457,  47  Pac.  Rep.  254.  41  L.  R.  A.  76. 

247«  ELECTIONS. — Wagers  apoa  resalt  of 
public  elecCloBs  are  illegal  and  void  as  contrary 
to  public  policy. — Hardy  vs.  Hunt,  11  Cal.  343, 
347,  70  Am.  Dec.  787,  789;  Johnston  vs.  Russell, 
37  Cal.  670,  672;  Hill  vs.  Kidd,  43  Cal.  616,  616. 
See  Bunn  vs.  Riker,  4  John.  (N.  Y.)  426,  4  Am. 
Dec.  292;  Lansing  vs.  Lansing,  8  John.  (N.  T.) 
454. 

248.  Its  effect  being  to  affect  purity  oJ 
elections. — Hardy  vs.  Hunt,  11  Cal.  343,  847. 
70  Am.  Dec.  787,  789. 

240.     GAMING  HOUSES— Prohibited  by  stat- 

ate   and   declared   felony    in    keeper   of   game 
and   misdemeanor   of   player,   and   as   betweei* 
parties  consideration  for  contract  arising  out 
of  same   is   illegal. — Fuller   vs.   Hutchings,    16 
Cal.  623,  626,  70  Am.  Dec.  746. 

250.     Llcease    to    operate    gaialac    hoaae    is 

mere  permission,  and  removes  misdemeanor 
existing  at  common  law  without  changing 
character  of  contract. — Carrier  vs.  Brannan.  S 
Cal.  828,  829. 

261.  Not  legalised  by  operation  of  action 
of  legislature  licensing  gaming  houses. — Car- 
rier vs.  Brannan,  3  Cal.  328.  829. 
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BL  MARGINS  AND  FVTIJRESr—Artlcle  IT, 
{ac  of  state  coastltatiom  forblddlaiT  bnyli&v  or 
ttUlac  of  atoclLs  or  ahareii  of  corporations  on 

BffglBs,  Is  not  contrary  to  constitutional 
rights  of  equal  protection  of  laws. — Otis  vs. 
Parker,  187  U.  S.  606,  611,  bk.  47  Jm  ed.  823, 
23  Sup.  Ct.  Rep.  168. 

2SS.  Conatmed  as  meaning  to  put  end  to 
stock  eambliner. — Sheehy  vs.  Shinn,  103  Cal. 
31S,  340,  37  Pac  Rep.  893. 

2S4i  HisUy  peaaly  and  grreatly  obstruct 
legitimate  business  transactions,  and  while 
courts  will  enforce  such  constitutional  policy, 
contracts  which  are  neither  prohibited  by'  let- 
ter of  prohibition,  nor  evasions  of  it,  will  be 
upheld  and  restrictions  will  not  be  extended 
by  construction. — Maurer  vs.  King,  127  Cal. 
114,  118,  59  Pac.  Rep.  290. 

25B.  ProlUblta  waver  contracts  in  regrard  to 
future  market  value  of  stocks — "dealins  in 
future8."~Maurer  vs.  Kinsr,  127  Cal.  114,  118, 
S9  Pac.  Rep.    290. 

».  SAME— COURT  TAKES  JITDICIAI.  NO- 
nCE  OF  OBJECT  with  which  8  26,  article  IV 
of  the  state  constitution  was  inserted. — Kull- 
oan  78.  Simmens,  104  Cal.  595,  600.  38  Pac. 
Rei».  362.  See  Cashman  vs.  Root,  89  Cal.  373, 
23  Am.  St.  Rep.  482,  26  Pac.  Rep.  883,  12  L. 
R.  A.  611;  Sheehy  vs.  Shinn,  103  CaL  326,  87 
Pac  Rep.  393. 

2S7.  Contraeta  relating  to  sale  of  shares  of 
capital  stock  of  corporations  or  as«oclatlon% 
M  nsTKiii  or  to  be  delivered  at  future  date, 
are  rendered  void  by  article  IV,  8  26  of  con- 
Etitutlon  of  1879. — Cashman  vs.  Root,  89  Cal. 
373,  378,  23  Am.  St.  Rep.  482,  26  Pac.  Rep. 
SS3.  12  L.  R.  A.  511;  Sheehy  vs.  Shinn,  103  Cal. 
325.  S29.  37  Pac.  Rep.  393;  Wetmore  vs.  Bar- 
rett. 103  Cal.  246,  248,  37  Pac.  Rep.  140;  Kull- 
man  va  Simmens,  104  Cal.  696,  699,  38  Pac. 
ReD.  862. 

2B8L  Fonn  of  contract, — ^Variation  of  form 
of  contract  cannot  be  made  means  of  evading 
constitution.— Maurer  vs.  King,  127  Cal.  114, 
US.  69  Pac.  Rep.  290. 

259.  Device  of  going  through  form  of  buy- 
^8  from  third  party  for  account  of  purchaser 
▼ill  not  entitle  broker  to  enforce  contract 
vhen.  by  his  contract,  he  has  made  provision 
that  title  to  shares  shall  remain  in  him  and 
not  pass  to  purchaser  until  full  payment  is 
nade.  as  such  contract  would  render  consti- 
tutional provision  utterly  nugatory. — Sheehy 
vs.  Shinn,  103  Cal.  826.  340.  87  Pac.  Rep.  393. 
8m  Cashman  vs.  Root,  89  Cal.  373,  23  Am.  St. 
Rep.  482,  26  Pac.  Rep.  888,  12  L.  R.  A.  611. 

260.  <|ncstlon  wbctber  transactions  between 
^kcr  and  cnstomer  for  purchase  of  stock 
contravened  constitutional  provisions,  is  one 
of  fact  to  be  determined  in  each  particular 
cais  from  its  circumstances. — Kullman  vs. 
Simmens,  104  Cal.  695,  699.  88  Pac.  Rep.  362. 

261.  <iaestion  whether  transaction  Is  within 
iaklMtton  of  constitution  must  be  determined 
^7  actual  course  of  dealing  and  evident  pur- 
Poae  of  parties  to  transaction  rather  than  by 
what  they  have  termed  it,  or  by  form  In  which 
they  have  entered  It  in  their  books,  and  by 
•▼idenee  before  court,  whose  finding,  from 
qaestlon   of   fact,   is   entitled  upon   appeal   to 


same  consideration  as  any  other  finding  of 
fact  and  accepted  as  conclusive. — Kullman  vs. 
Simmens,  104  Cal.  595,  600,  38  Pac.  Rep.  362. 

aoa.  Transactions  are  within  the  prohibition 
of  constitution  and  void  where,  from  nature 
of  agreement,  its  object  is  to  procure  high 
realization  of  profit  by  speculation  in  fluctua- 
tions of  market  in  dealing  with  such  stock. — 
Kullman  vs.  Simmens,  104  Cal.  595,  601,  88 
Pac.  Rep.  862. 

263.  Judged  by  their  intrinsic  character, 
rather  than  from  designation  which  parties 
have. given  them,  and  if  within  constitutional 
prohibition  it  is  immaterial  whether  parties 
have  signed  agreement  that  they  should  bear 
different  name  or  be  differently  classified  from 
what  they  were  in  fact  and  in  legal  contem- 
plation or  from  what  Jury  may  determine 
them  to  be. — Kullman  vs.  Simmens,  104  Cal. 
596,  601,  88  Pac.  Rep.  362. 

264.  VALIDITY  OF  CONTRACTS^For  seU- 
Ing  shares  of  capital  stock  of  any  corporation 
or  association  on  margins,  as  declared  void 
by  state  constitution,  will  not  be  passed  upon 
where  it  does  not  appear  in  record  that  valid- 
ity of  section  of  state  constitution  was  ever 
questioned  under  constitution  of  United  States. 
or  in  any  manner  specially  set  up  or  claimed 
as  protection. — Zadig  vs.  Baldwin,  166  U.  S.  485, 
488,  bk.  41  L.  ed.  1087.  17  Sup.  Ct  Rep.  639. 

265.  WHEN  VALID.— Mere  fact  that  broker 
pnrchased  and  paid  for  stocks  at  request  of 
defendant  and,  instead  of  delivering  them,  re- 
tained them  until  he  was  repaid  advances,  does 
not,  as  matter  of  law,  violate  provisions  of 
article  IV,  8  26  of  constitution. — Kullman  vs. 
Simmens,  104  Cal.  595,  599,  38  Pac.  Rep.  362. 

266.  WHEN  INVALID.— Dealing  between 
stockbroker  and  client  whereby  client 
paid  moneys  accompanied  by  order  to 
purchase  stock,  which  broker  bought  and 
paid  for  in  full  at  market  price,  then 
credited  client  with  money  paid  by  him 
which  was  less  than  amount  paid  for 
stock,  in  other  words,  there  was  margin,  and 
by  agreement,  held  stock  as  security  for  com- 
missions, advances,  etc.,  with  power  to  sell 
to  protect  himself,  broker  not  keeping  par- 
ticular stock  purchased  but  others  of  like 
character  and  acting  only  as  agent  for  client* 
had  no  interest  in  stock  beyond  his  commis- 
sions. Is  within  provisions  of  constitution  and 
therefore  void. — Parker  vs.  Otis,  130  Cal.  322, 
380,  92  Am.  St.  Rep.  56.  62  Pac.  Rep.  671,  927. 
See  Sheehy  vs.  Shinn,  108  Cal.  326,  37  Pac. 
Rep.  893;  Kullman  vs.  Simmens,  106  CaL  695, 
88  Pac.  Rep.  862. 

267.  Mining  stock  pnrchased  on  orders 
from  dealers  and  specnlatora  upon  deposit  of 
customary  margin,  transferred  to  trustees  of 
brokers  as  security  for  advances,  and,  accord- 
ing to  brokers'  theory,  pledge  Is.  under  con- 
stitution, property  of  broker  and  subject  of 
unlawful  and  void  contract. — Fox  vs.  Hale  & 
N.  S.  M.  Co..  108  Cal.  869,  386.  41  Pac.  Rep.  308. 

268.  Understanding  between  client  and  hla 
atock-brokcr  by  which,  upon  purchase  of  stock, 
client  is  charged  with  cost  price  less  amount 
of  margin  put  up  In  cash  when  sold,  his  ao- 
count  being  credited  with  full  amount  realized* 
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is  charged  with  broker's  commissions  and  In* 
terest  on  money  advanced,  result  bein^  that 
client,  aside  from  commissions  and  interest, 
simply  receives  difference  between  buying  and 
selling  values,  and  under  which  It  was  never 
contemplated  that  he  should  ever  receive  stock, 
although  he  migrht,  had  he  been  able,  have 
paid  debt  and  demanded  securities,  the  stock 
was  always  purchased  by  broker,  paid  for  in 
full  and  delivered  to  him,  shows  contract  to 
sell  on  mariTlns,  contrary  to  S  26  of  article  IV 
of  state  constitution  and  therefore  void,  its 
only  purpose  being  to  enable  speculations  in 
the  fluctuations  of  the  market. — Cashman  vs. 
Root,  89  Cal.  873,  379,  23  Am.  St.  Rep.  482,  26 
Pac.   Rep.   883,   12  L.  R.  A.  611. 

200.  SALB  OF  GOODS— FUTURES.— Con. 
tract  for  sale  of  goodm  to  be  delivered  In 
future,  is  only  valid  when  parties  really  in- 
tend and  agrree  that  groods  are  to  be  deliv- 
ered by  seller  and  price  paid  by  buyer,  and 
if,  under  guise  of  such  contract,  real  intent 
be  merely  to  speculate  in  rise  or  fall  of  prices, 
and  goods  are  not  to  be  delivered,  but  one 
party  is  to  pay  other  difference  between  con- 
tract price  and  market  price  of  goods  at  date 
fixed  for  executing  contract,  whole  transaction 
constitutes  nothing  more  than  wager,  and  is 
null  and  void. — Irwin  vs.  Willlar,  110  U.  S. 
499.  610,  bk.  28  L.  ed.  226,  4  Sup.  Ct  Rep.  160. 

270.  RESCISSION  OR  DISAFFIRMANCB— 
RIGHT  OF  FARTIBS  TO.— Party  may  dis- 
ufflrni  nr^King  oontract  at  any  time  before 
event  has  happened  and  result  become  known, 
but  not  afterwards. — Hill  vs.  Kldd,  43  CaL 
616.  616.  See  Johnston  vs.  Russell,  37  Cal.  670; 
Wassermann  vs.  Sloss,  117  Cal.  426,  432,  69 
Am.  St.  Rep.  209,  49  Pac.  Rep.  666,  88  L>.  R.  A. 
176. 

271.  Hay  recover  back  bis  stake,  but  after 
money  has  been  lost  and  won  and  result  gen- 
erally known,  neither  party  can  recover. — Hill 
vs.  Kidd,  43  Cal.  616,  616.  See  Johnston  vs. 
Russell,  37  Cal.  670;  Gridley  vs.  Dorn,  67  CaL 
78,  40  Am.  Rep.  110;  Wise  vs.  Rose,  110  Cal. 
169.  162,  42  Pac.  Rep.  669;  Rust  vs.  Qott,  9 
Cow.  (N.  Y.)   169,  18  Am.  Dec.  497. 

272.  Money  deposited  in  hands  of  another 
for  illegal  purpose  may  be  recovered,  where 
such  purpose  is  not  accomplished. — ^Wasser- 
mann vs.  Sloss,  117  Cal.  426,  481,  69  Am.  St. 
Rep.  209,  49  Pac.  Rep.  666.  38  L>.  R.  A.  176.  See 
Adams  Express  Co.  vs.  Reno,  48  Mo.  264;  Tay- 
lor vs.  Lendey,  6  East  39. 

278.  Money  is  not  forfeited  for  benefit  of 
stake-holder  who  holds  It  as  bailee  of  de- 
positor, who  may  resume  it  at  any  time  before 
it  is  paid  over  to  winner. — Hardy  vs.  Hunt, 
11  Cal.  848,  848,  70  AnL  Dec  787,  789;  Vischer 
vs.  Yates,  11  John.  (N.  Y.)  28.  29. 

274.     May  stop  money  wblle  lu  trausltv  to 

person  entitled  to  receive  it  where  transaction 
is  illegal. — ^Johnston  vs.  Russell,  87  Cal.  670, 
678.  See  Vischer  vs.  Yates,  11  John.  (N.  Y.) 
23.  28;  Hastelow  vs.  Jackson.  8  Barn,  ft  C. 
221,  16  Eng.  C.  L.  204,  82  Rev.  Rep.  869;  Edgar 
vs.  Fowler,  8  East  222.  226,  7  Rev.  Rep.  488; 
Smith  vs.  Bickmore,  4  Taunt.  474;  Cotton  vs. 
Thurland,  6  Durnf.  A  E.  (6  T.  R.)  406;  Bat« 
vs.  Cartwright,  7  Price  640,  21  Rev.  Rep.  767; 


Howson  vs.  Hancock,  8  Durnf.  &  E.  (8  T.  R.) 
676;  Vandyck  vs.  Hewitt,  1  East  98,  6  Rev. 
Rep.  618. 

276.  But  after  money  has  been  lost  and  won 
and  result  generally  kn-own,  neither  party  can 
be  heard  in  court  of  Justice. — ^Gridley  vs.  Dorn, 
67  Cal.  78,  79,  40  Am.  Rep.  110.  See  Johnston 
vs.  Russell,  87  Cal.  642;  Hill  vs.  Kidd.  43  Cal. 
616;  Wise  vs.  Rose,  110  Cal.  169,  162,  42  Pac 
Rep.  669. 

276.  And  no  contract  arising  out  of  same 
can  be  enforced. — Bryant  vs.  Mead,  1  Cal.  441, 
444. 

277.  Countermand  of  directions  for  pur- 
chase of  stock  for  which  money  deposited  be- 
fore anything  is  done,  does  not  prevent  Its 
recovery,  as  intent  to  future  action  does  not 
make  illegality. — Wassermann  vs.  Sloss,  117 
Cal.  426,  432.  69  Am.  St.  Rep.  209,  49  Pac.  Rep. 
666,  38  L.  R.  A.  176.  See  Peters  vs.  Grim,  149 
Pa.  St.  163,  164,  84  Am.  St  Rep.  699,  24  Atl. 
Rep.  192. 

278.  Money  paid  under  contraets  for  sale  of 
nbares  of  eapltal  stock  of  any  corporation  or 
association  on  margins  may  be  recovered  back. 
— Sheehy  vs.  Shinn,  108  Cal.  825.  328,  87  Pac 
Rep.  393;  Kullman  vs.  Simmens,  104  Cal.  696, 
699,  88  Pac.  Rep.  862.  See  Cashman  vs.  Root, 
89  Cal.  873,  28  Am.  St.  Rep.  482,  26  Pac.  Rep. 
888,  12  L.  R.  A.  611. 

270.  PRIBrCIPL.ES  OF  RDSCISSION— Hato 
no  application  to  contractn  wblcb  are  malmn 

In  se  and  contrary  to  public  policy,  as  they 
are  totally  void  in  their  inception,  and  never 
acquire  any  subsequent  validity. — ^Martin  vs. 
Wade,  87  CaL  168,  176. 

280.  Rescission  of  contract  void  as  being 
malum  in  se  before  performance  of  illegal  act, 
will  not  remove  taint  of  illegality  attaching 
to  all  that  has  been  done  under  contract. — 
Martin  vs.  Wade,  87  Cal.  168,  176. 

281.  Distinction  exists  between  contracts 
which  are  malum  in  se  and  contracts  which 
are  merely  malum  prohibitum  with  respect  to 
remedies,  as  in  latter  remedy  is  afforded  to 
parties,  while  in  former  remedy  Is  refused 
to  either  party. — ^Martin  vs.  Wade,  87  CaL  168, 
174. 

28&     RIGHT    OF   ACTION   TO    RESCOVBR. 

Action  cannot  be  maintained  at  common  law  to 

recover  money  lost  at  play  in  gaming  house. — 
Carrier  vs.  Brannan,  8  CaL  828,  829.  See 
Bryant  vs.  Mead.  1  CaL  441  (followed);  Davis 
vs.  Goodman,  8  CaL  829n;  Scott  vs.  Courtney,  7 
Neb.  422. 

288.  Money  won  by  keeper  of  gaming  house 
at  faro  cannot  be  recovered  even  though  house 
be  licensed. — Bryant  vs.  Mead,  1  CaL  441,  444. 

284.  License  to  keep  gamlnir  boose  not  con- 
strued as  conferring  right  to  sue  for  gamlnir 
debt,  but  as  protection  solely  against  criminal 
actlon.~Bryant  vs.  Mead,  1  Cal.  441,  444. 

285.  Cbeek  slven   for  snminv  debt  is   void 

as  against  persons  except  bona  fide  holder  for 
value  without  notice. — Fuller  vs.  Hutchlngs,  10 
CaL  628,  626,  70  Am.  Dao.  748. 

28C.     Money  Intrusted  to  derk  for  eollectlony 

lost  by  him  in  gambling,  eannot  bo  roooverod 
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by  his  principal  In  proceeding*  b7  way  of 
atUchment. — Babcock  vs.  Brlgsr*,  62  CaL  602, 
Mi 

S7.  MoMey  borro'vred  ior  umprolilbited  same 
•f  <lce  for  which  promissory  note  Is  given 
my  be  recovered. — Corbln  vs.  Wachhorst.  7S 
CkL  411,  413.  414,  16  Pac.  Rep.  22.  See  Poor- 
un  TS.  Mills,  89  CaL  846,  2  Am.  Rep.  461. 

Dlitiasvl«licdi  Shaln  vs.  Goodwin,  49  Fed. 
Rej).  566,  facts  being  dissimilar,  contract  being 
to  tbrow  dice  for  money,  note  being  given  for 
(nil  amount  of  loss. 

268.  Money  loaned  to  another  for  purpose 
■»4  iatentlon  of  playing  gantbling  game  can- 
not be  recovered  In  action  (arguendo). — Was- 
sermann  vs.  Sloss,  117  Cal.  426,  480,  69  Am.. 
SL  Rep.  209.  49  Pac  Rep.  666,  88  L.  R.  A.  176. 
See  Tyler  vs.  Carlisle,  79  Me.  210,  1  Am.  St. 
Rep.  301.  9  Atl.  Rep.  866;  McKlnnell  vs.  Rob- 
inson, 8  Mees.  ft  W.  484. 

8Sft.  Party  liable  on  note  for  money  bor- 
rowed and  naed  for  gambling,  plaintiff  know- 
ing it  to  be  so  used,  and  not  winning  the 
money,  defendant  not  being  shown  to  have  lost 
the  money  (held,  but  not  decided). — Corbln 
▼s.  Wachhorst,  73  Cal.  411,  414,  16  Pac.  Rep.  22. 
See  Poorman  vs.  Mills,  39  CaL  846,  2  Am.  Rep. 
4SL 

190.  Notes  given  In  payment  of  debt  In- 
curred by  throwing  dice  are  Illegal  and  void 
u  between  parties  and  against  public  policy. 
—Shaln  vs.  Goodwin,  46  Fed.  Rep.  664,  667. 

291.  Promlsoory  note  given  for  amount  of 
■mey  loot  at  play  Is  valid  In  hands  of  Inno- 
cent bona  fide  holder. — Halght  vs.  Joyce,  2 
CaL  64,  67,  66  Am.  Dec.  311.  See  Abbe  vs.  Marr, 
14  Cal.  210;  Valentine  vs.  Stewart,  16  Cal. 
S87;  Gregory  vs.  Ha  worth,  26  Cal.  668;  Davis 
TS.  Mitchell,  84  Cal.  81,  90;  Hlmmelmann  vs. 
HoUling,  40  Cal.  Ill,  114.  6  Am.  Rep.  600; 
Peacock  vs.  Rhodes,  2  Doug.  611;  Boyer  vs. 
Bampton,  2  Str.  1166. 

292.  Enforced  In  hands  of  Innocent  holder 
before  maturity. — Thorne  vs.  Yontz,  4  Cal.  321, 
113;  Fuller  vs.  Hutchings,  10  CaL  628,  626,  70 
Abl  Dec.  746. 

298.    "Want  or  Illegality  of  eonslderatlon  of 

note  transferred  before  due  cannot  be  shown 
in  action  by  bona  fide  holder  except  where 
snch  note  is  declared  void  by  statute. — Halght 
TB.  Joyce,  2  Cal.  64,  67.  66  Am.  Dec.  811.  See 
Wlggin  vs.  Bush,  12  John.  (N.  Y.)  806,  7  Am. 
D«c  324;  Vallett  vs.  Parker,  8  Wend.  (N.  Y.) 
415. 

294.  Note  transferred  or  Indorsed  In  gam- 
in? liouse  for  gambling  purposes  will  not  be 
adjudged  void  or  llleflral  where  evidence  does 
not  show  that  consideration  was  money  or 
Anything  of  value,  lost  by  payee  or  won  by 
indorsee,  or  any  other  person  at  any  pro- 
hibited game,  or  that  money  «o  received  by 
Ittyee  was  afterwards  lost  or  hazarded  at  any 
prohibited  game. — Poorman  vs.  Mills  A  Co.»  89 
€aL  345,  863,  2  Am.  Rep.  461. 

206.    SBT-OFF. — Money  'won   at   encbre   not 

allowed  to  be  set-ofC  In  action  to  recover  in- 
debtedness for  work  and  labor  performed  by 
plaintiff  for  defendant. — Gahan  vs.  Neville,  2 
CaL  81.  82. 


V.     RIQHT    TO    ENFORCE    CONTRACT. 

As  to  defense  against  reeovery  of  money  col« 
lectedy  on  ground  that  It  was  on  an  nnla^wfol 
eontract  or  for  Illegal  porposesy  see  mono- 
graphic note  99  Am.  Dec.  61-68. 

As  to  equitable  Interference  wltb  Illegal 
contract,  see  note  by  Robert  Desty.  4  N.  Y. 
Ch.  Li.  ed.  800. 

As  to  actions  on  Illegal  <!ontraets,  see  mono- 
graphic notes  8  Am.  Dec.  691;  67  Am.  Deo. 
163,  154;  16  Am.  St.  Rep.  699. 

As  to  granting  of  Injunction  In  favor  of 
party  la  pari  delicto  against  enforcement  or 
otberwlae  proceeding  upon  Illegal  contract, 
see  monographic  note  by  J.  H.  Hill,  8  L.  R.  A. 
842-860. 

As  to  enforceability  of  contracts  rendered 
void  by  statute,  see  monographic  note  26  Am. 
Rep.  674-678. 

As  to  recovery  of  money  paid  on  Illegal 
eontract,  see  monographic  note  12  Am.  Dec. 
886-387. 

As  to  recovery  of  price  of  property  sold 
for  unlawful  use,  see  monographic  note  by 
B.  A.  Rich,  16  L.  R.  A.  884-887. 

As  to  right  of  action  to  recover  prollts  aris- 
ing from  illegal  business,  see  monographic 
note  80  Am.  Rep.  106-112. 

As  to  when  party  may  enforce  contract 
promotive  of  illegal  transactions,  see  mono- 
graphic note  by  Robert  Desty,  9  L.  R.  A.  506. 

28«.  COURTS— POWER  OF— Nature  and  ex- 
tent,— Power,  of  courts  to  declare  contract 
void  as  in  contravention  of  some  public  pol- 
icy Is  delicate  and  undefined,  and  like  power 
of  declaring  statute  unconstitutional,  should 
be  exercised  only  In  case  free  from  doubt. — 
Stephens  vs.  Southern  Pac.  Co.,  109  Cal.  86. 
89,  50  Am.  St  Rep.  17,  41  Pac  Rep.  783,  29 
L.  R.  A.  761.  See  Richmond  vs.  Dubuque  & 
8.  C.  R.  Co.,  26  Iowa  191. 

297.  Court  before  determining  transaction 
entered  into  In  good  faith,  and  stipulating 
nothing  that  Is  malum  In  se,  to  be  void  as 
contravening  policy  of  statute  should  be  satis- 
fled  that  advantage  to  accrue  to  public  for  so 
doing  is  certain  and  substantial,  not  theoret- 
ical or  problematical. — Stephens  vs.  Southern 
Pac  Co.,  109  CaL  86,  89,  60  Am.  St.  Rep.  17, 
41  Pac.  Rep.  783,  29  L.  R.  A.  751.  See  Kellogg 
vs.  Larkln,  8  Pinn.  (Wis.)  128,  126,  6e  Am. 
Dec  164. 

298.  Public  policy  requires  and  encourages 
making  of  contracts  by  competent  parties 
upon  all  valid  and  lawful  conditions,  and 
courts  so  recognizing  have  allowed  parties 
widest  latitude  in  this  regard,  and  unless  it 
is  entirely  clear  that  contract  is  inlolative  of 
sound  public  policy,  court  will  never  so  de- 
clare it. — Stephens  vs.  Southern  Pac.  Co..  109 
Cal.  86,  89,  60  Am.  St.  Rep.  17,  41  Pac  Rep. 
783,  29  L.   R.  A.   761. 

SOU.     Contract   expressly  prohibited   by   law 

and  malum  In  se  will  not  be  entertained  in 
any  court  of  justice  whenever  consideration  Is 
based  on  contract  expressly  prohibited  by  law, 
and  no  action  can  be  brought  upon  it  or  upon 
any  asserted  rights  growing  out  of  it,  as  to 
permit  such  action  would  be  for  law  to  aid  In 
its   own   undoing.— -Berka  vs.   Woodward*   126 
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Cal.  119,  126,  78  Am.  St  Rep.  81,  67  Pac.  Rep. 
777,  46  Li.  R.  A.  420.  See  Jackson  vi.  Shawl, 
29  Cal.  267,  271;  Martin  vs.  Wade,  87  CaL  168; 
Johnston  vs.  Russell,  37  Cal.  670,  673;  Hill  vs. 
Kldd,  48  Cal.  616,  616;  Ladda  vs.  Hawley,  67 
Cal.  61,  64;  Swansrer  vs.  Mayberry,  69  Cal.  91, 
94;  Beard  vs.  Beard,  66  Cal.  864,  866,  4  Pac. 
Rep.  229;  Santa  Clara  V.  M.  &  Ia  Co.  vs. 
Hayes,  76  Cal.  387,  892,  9  Am.  St.  Rep.  811, 
18  Pac.  Rep.  891;  O'Hanlon  vs.  Denvir,  81  CaL 
60,  62,  16  Am.  St.  Rep.  19,  20,  22  Pac.  Rep. 
407;  Gardner  vs.  Tatum,  31  Cal.  870,  878,  22 
Pac.  Rep.  880;  Jones  vs.  Hanna,  81  Cal.  607, 
616,  22  Pac.  Rep.  883;  Kr earner  vs.  Earl,  91 
Cal.  112,  116,  27  Pac.  Rep.  736;  In  re  Estate 
Oroome,  94  Cal.  69,  29  Pac.  Rep.  487;  Vulcan 
P.  Co.  vs.  Hercules  P.  Co.,  96  Cal.  610,  617,  81 
Am.  St.  Rep.  242,  81  Pac.  Rep.  681;  City  ot 
Los  Angreles  vs.  City  Bank,  100  Cal.  18,  24,  86 
Pac.  Rep.  610;  Wyman  vs.  Moore,  108  Cal.  213, 
214,  87  Pac.  Rep.  280;  Buck  vs.  Eureka.  109 
Cal.  604,  42  Pac.  Rep.  243,  80  L>.  R.  A.  409; 
Chateau  vs.  Sinerla,  114  Cal.  91,  94,  62  Am.  St. 
Rep.  68,  46  Pac.  Rep.  1016,  88  L.  R.  A.  760; 
Woodham  vs.  Allen,  130  Cal.  194,  199,  62  Pac. 
Rep.  898.  IlL  Craft  vs.  MoConoughy,  79  111. 
346,  349.  22  Am.  Rep.  171.  N.  Y.  Pratt  vs. 
Adams,  7  Palgre  Ch.  616.  Ohio.  Central  Ohio 
S.  Co.  vs.  Outhrle,  86  Ohio  St.  666,  672.  Fa. 
Morris  R.  C.  Co.  vs.  Barclay  C.  Co.,  68  Pa.  St. 
173,  182,  8  Am.  Rep.  169.  Fed.  Bank  vs.  Owens, 
27  U.  S.  (2  Pet.)  627,  bk.  7  L.  ed.  608.  ESnff. 
Blatchford  vs.  Preston,  8  Durnf.  &  E.  (8  T.  R.) 
96;  Smith  vs.  Bickmore,  4  Taunt.  474;  Hastelow 
vs.  Jackson,  8  Barn.  &  C.  221,  16  Ens.  C.  Li. 
204,  82  Rev.  Rep.  369. 

300.  Whether  it  is  malum  prohibitum  or 
malum  in  se. — Jackson  vs.  Shawl,  29  Cal.  267, 
271.  See  Leavitt  vs.  Palmer,  8  N.  Y.  19,  61 
Am.  Dec.  833;  Penningrton  vs.  Townsend,  7 
Wend.  (N.  Y.)  276,  280;  De  Oroot  vs.  Van 
Duzer,  20  Wend.  (N.  Y.)  390;  Bank  vs.  Owens, 
27  U.  S.  (2  Pet.)  627,  638,  639,  bk.  7  U  ed.  608. 

801.  Defense  of  tllesallty  is  not  allowed 
to  prevail  for  purpose  of  protecting  defendant, 
but  upon  ereneral  principles  that  contract 
which  is  void  on  ground  that  it  Is  illegal 
cannot  be  made  basis  of  recovery  in  court  of 
Justice,  as  in  such  case  rule  is  in  pari  delicto 
potior  est  conditio  defendentis. — Ei  Dorado  Co. 
vs.  Davison,  30  Cal.  620,  624.  See  De  Qroot  vs. 
Van  Duzer,  20  Wend.   (N.  Y.)   890,  898. 

302.  Defense  of  pablle  policy  has  no  ele- 
ment of  punishment  in  it,  nor  is  it  allowed  out 
of  consideration  for  defendant,  but  it  is  up- 
held by  settled  policy  of  courts  to  erive  no  aid 
to  enforcement  of  contracts  whose  greneral 
tendency  is  injurious  to  public. — Berka  vs. 
Woodward,  126  Cal.  119,  126,  78  Am.  St.  Rep. 
31,  67  Pac.  Rep.  777,  46  Ia  R.  A.  420.  See  City 
of  Concordia  vs.  Hagaman,  1  Kan.  App.  86, 
41  Pac.  Rep.  188. 

303.  Remedies  are  not  withheld  or  granted 

accordingrly  as  parties  have  or  have  not  ac- 
complished illegal  act,  but  they  are  withheld 
because  parties  have  entered  Into  contract  in- 
volving such  act. — Martin  vs.  Wade,  87  Cal. 
168,  176. 

304.  Rule  prohlblttnir   enforeement    of  cob* 
tracts  as  contrary  to  public  interests  or  morals 


does  not  apply  where  thins  accomplished  is 
proper  or  beneficial,  and  not  placed  under  ban 
of  any  penal  prohibitory  abandonment,  as  rule 
will  not  be  applied  any  further  than  is  neces- 
sary for  public  good. — Berka  vs.  Woodward, 
126  Cal.  119,  126,  73  Am.  St.  Rep.  31,  67  Pac 
Rep.  777,  46  L.  R.  A.  420. 

805.  Test  whether  demand  conditioned  with 
illegal  transaction  is  capable  of  enforcement 
at  law  is  whether  plaintiff  requires  aid  of  il- 
legal transaction  to  establish  his  case,  and  if 
he  cannot  open  his  case  without  showing:  that 
he  has  broken  law,  court  will  not  assist  him, 
no  matter  what  his  claim  in  Justice  may  be 
upon  defendant. — Berka  vs.  Woodward,  125 
Cal.  119,  127,  73  Am.  St.  Rep.  31,  67  Pac.  Rep. 
777,  45  U  R.  A.  420.  See  Swan  vs.  Scott,  11 
Sers.   ft  R.    (Pa.)   155,   164;   Fowler  vs.   Scully, 

72  Pa.  St.  466,  13  Am.  Rep.  699. 

8041.  Eauity  will  not  enforce  contract  which 
party  cannot  be  compelled  to  perform  spe- 
cifically   on    his    part. — Anson    vs.    Townsend, 

73  Cal.  415,  418,  16  Pac.  Rep.  49. 

807.  Parts  of  contracts  and  ag-reements  re- 
latingr  to  divisions  of  mineral  lands  amons 
parties  who  have  conspired  and  obtained  pos- 
session by  false  and  fraudulent  representa- 
tions contrary  to  express  provision  of  United 
States  Revised  Statutes  and  to  policy  of  ex- 
press laws  of  United  States  resulatlngr  occu- 
pation, possession,  and  sale  of  public  mineral 
lands. — Mitchell  vs.  Cline,  84  Cal.  409,  416,  24 
Pac.  Rep.  164.  See  Damrell  vs.  -^.leyer,  40  CaL 
166;  Huston  vs.  Walker,  47  Cal.  484;  Snow  vs. 
Klmmer,  62  Cal.  624. 

308.  Reerulatingr  sale  of  state  lands  where 
upon  review  of  all  le^rislation  upon  subject, 
such  contract  contravenes  deslgrn  and  policy  of 
laws. — Kreamer  vs.  Earl,  91  Cal.  112,  117,  27 
Pac  Rep.  735.  See  Damrell  vs.  Meyer,  40  Cal. 
170;  Dial  vs.  Hair,  18  Ala.  798,  800.  54  Am.  Dec. 
179;  Smith  vs.  Johnson,  87  Ala.  636. 

300.  Party  obtaining  franchise  for  htm- 
melt,  his  associates,  and  asslgms  has  right  to 
select  person  thereafter  to  be  associated  with 
him  in  enterprise,  and  If,  after  obtaining  It,, 
he  makes  new  contract  upon  proper  considera- 
tion in  due  form,  or  if  he  ratifies  antecedent 
contract  and  lets  party  Into  possession,  equity 
will  enforce  It  where  party  has  expended  time, 
money,  or  labor. — Powell  vs.  Maguire,  43  Cal. 
11,  21. 

810.  Remedy  must  be  mutual,  as  well  as 
obligation,  and  where  contract  Is  of  such  na- 
ture that  it  cannot  be  specifically  enforced  aa 
to  one  party,  equity  will  not  enforce  it  against 
other. — Anson  vs.  Townsend,  73  Cal.  415,  418,. 
16  Pac  Rep.  49.  See  Cooper  vs.  Pena,  21  Cal, 
403;  King  vs.  Gildersleeve,  79  Cal.  604,  21  Pac. 
Rep.  961;  Calcanchini  va  Branstetter,  84  Cal. 
249,  254,  24  Pac.  Rep.  149. 

Sll.  PLDADING.  —  Contract  conalderatloA 
for  which  Is  Illegal  may  be  avoided  by  proper 
plea,  even  though  specialty,  and  its  Illegality 
is  not  patent  (held,  but  not  decided). — Sharon 
vs.  Sharon.  68  Cal.  29,  31,  8  Pac.  Rep.  614. 

Sia.  Unlawf olneea  of  contract  Is  naatter  of 
defense  and  must  be  pleaded  as  such. — Bern- 
stein ▼«.  Downs,  112  CaL  197,  204,  44  Pac  Rep^ 
657. 
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§1668.  OEBTAIN  OONTBAOTS  UNLAWFUL.  AU  contracts  which  have  for 
their  object,  directly  or  indirectly,  to  exempt  any  one  from  responsibility  for  his 
own  fraud,  or  wilful  injury  to  the  person  or  property  of  another,  or  violation  of 
hw,  whether  wilful  or  negligent,  are  against  the  policy  of  the  law. 

History:     Enacted  March  21,  1872. 

1.  Applied,  citedy  construed,  referred  to,  etc 

2.  Construed  'with  reference  to  application. 

3.  Maxim,  modus  et  conventio  vincunt  legem 

— ^Application  of. 
4|5.  Bule  prohibiting  parties  contracting  con- 
trary   to   law — To   what   contracts   ap- 
plied. 
6-9.  Compounding  offenses. 
10,11.  Master  and  servant — CJontracts  relieving 

fTom  responsibility. 
12,13.  When  valid. 


1.  appijIkd,    cited,    construbd,    rb- 

FERRfiD  TO,  etc.,  in:  Morrill  vs.  Niifhtlnsrale, 
93  Cal.  452.  457.  27  Am.  St.  Rep.  207,  28  Pac. 
Rep.  1068    (construed   and   applied). 

Am  to  contracts  by  common  carrier  llotltlnir 
Itabnity  to  passengrers  or  servants,  see  post 
112174.  2176  and  notes. 

Am  to  lllciralitT'  of  contrnct*  obtained  under 
threats  of  prosecvtiony  see  ante  81684  and 
note. 

As  to  ▼alldlty  of  <!ontmcta  by  which  cm* 
pIsTecs  waive  rl^ht  to  recover  from  employ- 
en  for  Injvrlea  which  mar  be  recdTcd  In 
the  coarse  of  emploTsaent*  see  monosrraphic 
notes  58  Am.  Rep.  886-888;  S  Am.  St.  Rep.  266- 
257. 

2.  CONSTRUBD  AS  APP1.TIN6  TO  CON- 
TRACT AND  PROMISSORY  NOTBS  fflven  un- 
der coercion  and  Intimidation,  under  threat  of 
urest  and  Imprisonment  upon  warrant  said 
to  have  been  issued. — ^Morrlll  vs.  Niffhtlngrale, 
n  CaL  462.  454,  27  Am.  St.  Rep.  207,  28  Pac. 
Rep.  1068. 

8.  THB  MAXIM,  MODUS  BT  COirVBNTIO 
VEfCUNT  LBGBH  does  not  apply  to  cases  of 
contracts  which  violate  express  provisions  of 
any  law  or  which  injuriously  affect  interests 
of  public. — ^Little  Rock  &  Ft.  S.  R.  Co.  vs. 
Eubanks,  48  Ark.  460,  8  Am.  St.  Rep.  246,  8 
S.  91.  Rep.  808.  See  Kneettle  ts.  Newcomb, 
22  N.  Y.  249,  78  Am.  Dec.  186. 

4.  RULB  THAT  PARTY  MAY  NOT  CON- 
TKACT  CONTRARY  TO  UL^V  or  public  policy 
or  good  morals,  applies  with  equal  force  to 
contracts  between  bailors  and  bailees,  and  em- 
ployers and  employees,  as  well  as  other  par- 
ties.—Lake  Shore  A  M.  8.  R.  Co.  vs.  Span^ler, 
44  Ohio  St.  471,  68  Am.  Rep.  833,  8  N.  E.  Rep. 
417.  See  Western  etc.  R.  Co.  vs.  Bishop,  60  Qa. 
4IS. 

5.  Holds  ffood  In  case  contract  relieves 
from  statutory  liability. — Kansas  Pac.  R.  Co. 
▼a  Peavey,  29  Kan.  169,  176,  44  Am.  Rep.  680. 
Seo  Bemis  ts.  Becker,  1  Kan.  226. 

«.  COMPOUNDING  OFFBN8B8.  —  Uslawfal 
see  of  crimlaal  proeeoa  or  threatened  unlaw- 
tul  use  of  same  is  itself  unlawful,  and  no  ad- 
v&otage  obtained  thereby  will  be  sustained 
by   the    courts. — ^Heaton    vs.    Norton    County 
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State  Bank.  6  Kan.  App.  498,  601,  602,  47  Pac 
Rep.  676. 

7.  COURT    IVILL    SBT    ASIDB    CONTRACT 

compoundinsT  felony,  although  objection  is  not 
raised  by  party  charg:ed  thereon. — ^Morrill  vs. 
NifiThtinerale,  93  Cal.  452,  468,  27  Am.  St.  Rep. 
207,  28  Pac.  Rep.  1068.  See  Wight  vs.  Rinds- 
kopf,  43  Wis.   844,   347. 

8.  MORTOAOB  BXBCUTBD  BY  HUSBAND 
AND  WIFB  upon  their  homestead  to  secure 
payment  of  Judgment  under  threat  of  prosecu* 
tion  and  immediate  imprisonment  of  husband 
is  illegal  and  void,  where  threats  overcome 
wills  and  induce  signatures  of  parties. — Har- 
greaves  vs.  Korcek,  44  Neb.  660,  670,  62  N.  W. 
Rep.  1086.  See  Heaton  vs.  Norton  Co.  State 
Bank,  6  Kan.  App.  498,  601,  502,  47  Pac.  Rep. 
576. 

•.  PARTY  KNO^ITINO  THAT  CRIMB  HAS 
BBBN  COHMITTBD  has  no  right  to  compro- 
mise it,  and  securities  obtained  by  such  com- 
promise are  received  as  consideration  for 
compounding  felony,  and  for  that  reason  in- 
valid.— Morrill  vs.  Nightingale,  98  Cal.  462, 
458,  27  Am.  St.  Rep.  207,  28  Pac.  Rep.  1068. 
See  Eadle  vs.  Sllmmon,  26  N.  Y.  9,  15,  82  Am. 
Dec  895. 

10.  MASTBR  AND  SBRVABTT— Contract  re- 
lleTins:  master  from  responsibility  for  injury 
to  servant  occasioned  by  former's  own  negli- 
gence, is  void  as  against  public  policy. — Little 
Rock  &  Ft.  S.  R.  Co.  vs.  Eubanks,  48  Ark.  460, 
8  Am.  St.  Rep.  245,  8  &  W.  Kep.  808;  Lake 
Shore  &  M.  S.  R.  Co.  vs.  Spangler,  44  Ohio 
St.  471,  58  Am.  Rep.  883,  8  N.  E3.  Rep.  467; 
Roesner  vs.  Hermann,  10  Biss.  C.  C.  486,  8  Fed. 
Rep.  782. 

11.  Will  not  protect  master  against  gross 
negligence. — ^Little  Rock  &  Ft.  a  R.  Co.  vs. 
Bubanks,  48  Ark.  460,  8  Am.  St.  Rep.  245,  8 
S.  W.  Rep.  808.  See  Memphis  etc.  R.  Co.  vs. 
Jones,   2  Head    (Tenn.)    617. 

la.  wHbN  valid, — Lease  by  railroad  com- 
pany containing  eoTonant  freeing  It  from  lia- 
bility for  damages  caused  by  Are  from  rail- 
road engines  or  from  its  buildings  or  by  any 
other  means,  and  throwing  loss  for  same  upon 
lessee,  is  not  void  as  against  public  policy, 
merely  because  it  lessens  the  company's  care 
with  respect  to  its  property,  as  It  does  not 
Increase  the  danger  or  risk  by  Are  to  property 
or  the  public — Stephens  vs.  Southern  Pac.  Co., 
109  Cal.  86,  91,  60  Am.  St  Rep.  17,  41  Pac.  Rep. 
788,  29  L.  R.  A.  761.  See  King  vs.  Southern 
Pac  Co.,  109  Cal.  96,  41  Pac.  Rep.  786.  29  L.  R. 
A.   765. 

18.  Dlstlagnlsbed  in  Walker  vs.  Missouri 
Pac  R.  Co.,  68  Mo.  App.  465,  478,  upon  ground 
that  In  that  caae  the  parties  were  nut  privies 
in  any  sense  of  the  word  and  bad  no  notice  of 
stipulation. 
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§  1669.    PENALTIES  VOID  (repealed). 

History:     Enacted  March  21^  1872;  repealed  March  80,  1874,  Code  Amdta. 
1873-4,  p.  242.  . 

§  1670.  CONTRACT  FIXING  DAMAGES,  VOID.  Every  contract  hj  which  the 
amount  of  damage  to  be  paid,  or  other  compensation  to  be  made,  for  a  breach  of 
an  obligation,  is  determined  in  anticipation  thereof,  is  to  that  extent  void,  except 
as  expressly  provided  in  the  next  section. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2-4.  Construed  with  reference  to  its  application. 
5, 6.  Same — With  reference  to   its  non-applica- 
tion. 

1.     Applied,    eltedy    construed^    referred    tOy 

etc.,  in:  Patent  B.  Co.  vs.  Moore*  76  Cal.  205, 
209,  16  Pac  Rep.  890  (construed  and  applied 
with  11671);  Eva  vs.  McMahon,  77  Cal.  467, 
472,  19  Pac.  Rep.  872  (construed  and  applied 
with  11671);  Greenleaf  vs.  Stockton  Comb.  H. 
&  A.  Works,  78  Cal.  606,  609,  21  Pac.  Rep.  369 
(construed  and  applied  with  81671);  Drew  vs. 
Pedlar,  87  Cal.  448,  450,  22  Am.  St.  Rep.  257, 
25  Pac.  Rep.  749  (construed  and  applied  with 
other  sections);  Pacific  F.  Co.  vs.  Adler,  90 
Cal.  110,  119,  120,  25  Am.  St.  Rep.  102,  27  Pac. 
Rep.  36  (construed  and  applied  with  il671); 
Wilmington  T.  Co.  vs.  O'Nell,  98  Cal.  1.  4,  8, 
9,  32  Pac.  Rep.  706  (construed  and  applied); 
Easton  vs.  Cressey,  100  Cal.  75,  78,  34  Pao. 
Rep.  622  (construed  and  applied  with  81671); 
Flngrer  vs.  McCaughey,  114  Cal.  64,  66,  45  Pac. 
Rep.  1004  (referred  to);  Glock  vs.  Howard  A 
W.  C.  Co.,  123  Cal.  1,  6,  21,  69  Am.  St.  Rep.  17, 
55  Pac.  Rep.  713,  48  L.  R.  A.  199  (construed  and 
applied  with  other  sections;;  Jack  vs.  Sins- 
helmer,  125  Cal.  563.  565,  567,  58  Pac.  Rep.  130 
(construed  and  applied  with  81671);  Lonsr 
Beach  City  S.  Dlst.  vs.  Dodffe,  135  Cal.  401, 
404,  67  Pac.  Rep.  499  (construed  and  applied 
with  81671);  Escondldo  O.  &  D.  Co.  vs.  Glaser, 
144  Cal.  494,  499,  77  Pac.  Rep.  1040  (construed 
and  applied  with  8  1671). 


a.  Construed  ■•  npplyiiijr  to  bond  srlven  for 
payment  of  stipulated  sum  for  each  day's 
delay  In  completion  of  building  after  certain 
date,  as  liquidated  damages. — Patent  B.  Co. 
vs.  Moore,  75  Cal.  205,  209,  16  Pac.  Rep.  890. 

8.     As    npplyliiv   to   contract    for  breack    of 

which  there  is  no  difhculty  in  fixing  the  actual 
damage  sustained. — Eva  va.  McMahon*  77  CaL 
467,  472.  19  Pac.  Rep.  872. 

4.  As  npplylng  to  contract  whlcli  doc*  act 
call  for  llauldated  damages  or  say  that  amount 
specified  should  be  treated  as  the  measure  of 
damages,  but  merely  states  that  such  sum 
should  be  paid  for  the  exchange  of  machinery 
In  case  it  did  not  work,  and  vendor,  on  belne: 
80  Informed,  did  not  make  It  good  within  a 
reasonable  time.  —  Greenleaf  vs.  Stockton 
Comb.  H.  &  A.  Works,  78  CaL  606,  609,  21  Pac 
Rep.  369. 

6.  As  not  applying  to  case  where  money 
referred  to  was  money  that  has  been  paid  In 
discharge  of  an  obligation  assumed  by  the 
party. — Glock  va  Howard  &  W.  C  Co.,  123 
Cal.  1,  21,  69  Am.  St.  Rep.  17,  66  Pac.  Rep.  713, 
48  li.  R.  A.  199. 

6.  As  not  applying  to  provision  for  liqui- 
dated damages  In  case  of  breach  of  contract 
relating  to  boring  and  development  of  oil 
wells  under  lease. — Escondldo  O.  ft  D.  Co.  ▼■. 
Glaser,  144  Cal.  494,  500,  77  Pac  Rep.  1040. 

See  post  8  1671  and  note. 


§  1671.  EXCEPTION.  The  parties  to  a  contract  may  agree  therein  npon  an 
amount  which  shall  be  presumed  to  be  the  amount  of  damage  sustained  by  a  breach 
thereof,  when,  from  the  nature  of  the  case,  it  would  be  impracticable  or  extremely- 
difficult  to  fix  the  actual  damage. 

History:     Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Not  as  penalty  as  to  one 

and    liquidated    damages    as    to    other 
party. 
S-7.  Same — Court — Matters  to  be  considered 
by. 
8.  Same — Stipulation  of  parties — ^How  eon- 
sldered. 
9-14.  Same — ^Whether   liquidated    damages    or 
penalty — How  determined. 
15.  Distinction    between    penalty    and    liqui- 
dated damages — ^How  considered. 
16-19.  Intention — How  shown,  ascertained,  etc 
20.  Set-off — Unliquidated   damages  &ot  sub- 
ject of. 


21-23.  When  liquidated— General  role 
24-34.  Same — Illustrations. 
85.  When  not  liquidated — Contrary  intention 
manifested. 
86-48.  Same— ^Illustrations. 

49.  When  option. 

50.  When   considered   penalty — ^Inferenee   in 

favor  of  penalty. 
51-58.  Same — ^Bule  when  lamp  sani  eonsidered 

penalty. 
64-64.  Same — ^Illustrations. 

n.    Remedies — ^Pleading  and  Practice 

65.  Liquidated  damages — ^How  recoverable— 
Action  for  debt  or  assumpsit. 

66-72.  Same — ^Averments   in    eompUdnt — ^Neces- 
sity and  sufficieney  of. 


Tit  IV.] 
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73, 74.  Penalty — Bight  to  recover  actual  damage. 

75.  Same — Allegations  and  ayerments. 
76,77.  Same — Measure  of  damages. 
78-81.  Evidence — SuJQSciency    of    to    bring   case 
within   exception. 

L     IN    GENERAU 

1.  APPI^IEDy  CITBD,  GONSTRUBD,  RE- 
FERRED TOy  etc..  In:  Muldoon  vs.  Lynch,  66 
CaL  536,  588,  6  Pac  Rep.  417  (construed  and 
applied);  Patent  B.  Co.  vs.  Moore,  75  Cal.  205, 
209,  16  Pac.  Rep.  890  (construed  and  applied 
with  11670);  Eva  vs.  McMahon,  77  Cal.  467, 
472,  19  Pac.  Hep.  872  (construed  and  applied 
with  other  sections);  Greenleaf  vs.  Stockton 
Comb.  H.  ft  A.  Wks.,  78  CaL  606,  609,  21  Pac. 
Rep.  369  (construed  and  applied  with  11670); 
Drew  vs.  Pedlar,  87  CaJL  443,  460,  22  Am.  SL 
Rep.  257,  25  Pac  Rep.  749  (construed  and  ap- 
plied with  other  sections);  Hayner  vs.  Jones, 
90  CaL  78,  82,  27  Paa  Rep.  24  (construed  and 
applied  with  |  1670);  Wilmingrton  Transp.  Co. 
ra  O'Neil,  98  CaL  1,  4,  8,  9,  82  Pac.  Rep.  706 
(construed  and  applied);  Easton  vs.  Cressey, 
100  CaL  75,  78,  84  Pac  Rep.  622  (construed  and 
applied);  Potter  vs.  Ahrens,  110  CaL  674,  680, 
43  Pac  Rep.  888  (construed  and  applied); 
Clock  vs.  Howard  ft  W.  d  Co.,  128  CaL  1,  5, 
9,  69  Am.  St.  Rep.  17,  56  Pac  Rep.  713,  43  Lt, 
R.  A.  190  (construed  and  applied  with  other 
sections);  Jack  vs.  Slnshelmer,  126  Cal.  563, 
566,  567,  58  Pac  Rep.  180  (construed  and  ap- 
plied); Loner  Beach  City  S.  Dist.  vs.  Dodsre, 
135  CaL  401,  406,  67  Pac.  Rep.  499  (construed 
and  applied  with  |1670);  Kscondido  O.  &  D. 
Co.  vs.  Glaser,  144  CaL  494,  499,  77  Pac.  Rep. 
1040   (construed  and   applied   with   8 1670). 

As  to  distlActton  bettrcea  lliialdated  dam« 
«scs  amd  penalty,  see  monoerraphic  note  by 
Robert  Desty,  18  Lb  R.  A.  671;  also  briefs  53 
L.  R.  A.  124;  56  L.  R.  A.  276;  66  L..  R.  A.  170. 

As  to  Boaeral  mica  ■•  to  meaanre  of  dans- 
ages  on  breach  of  coatract*  see  monosrraphio 
notes  by  Robert  Desty,  2  L.  R.  A.  766;  8  Ia 
R.  A.  587. 

As  to  llqaldated  damases,  see  monographio 
notes  30  Am.  Rep.  28-86;  27  Am.  St.  Rep.  717. 

As  to  meaaare  of  danuises  on  breach  of  coa- 
tract  to  convey  and  pnrchascy  see  mono- 
graphic note  by  Robert  Desty,  4  L.  R.  A. 
670,  and  27  Ahl  St  Rep.  129. 

As  to  when  damasea  are  llanldatedy  see 
monographic  notes  by  Robert  Desty,  6  L.  R.  A. 
555;  10  L  R.  A.  826;  13  L.  R  A.  671. 

As  to  when  snai  named  will  ho  deemed 
tttvldated  damavesy  and  ^vhen  penalty^  see 
note  66  Am.  Dec.  116. 

&  CONSTRUCTION.  ^  Contraet  flzinv  the 
SMoant,  mutual  and  indivisible  in  its  terms, 
cannot  be  construed  as  penalty  as  to  one 
party  and  as  liquidated  damages  as  to  other.— 
Haldeman  vs.  Jennings,  14  Ark.  829,  883. 

t>  Coarts  In  eonaitmlnip  mast  consider 
whether     stipnlattona     wary     la     Importaacef 

whether  damages  are  In  their  nature  certain 
or  uncertain,  or  difficult  of  definite  ascertain- 
ment; or  whether,  where  Injury  is  certain, 
sum  fixed  upon  is  proportionate  or  dispropor- 
tionate to  such  injury,  and  actual  claim  that 
grows  out  of  It. — 'Foley  vs.  MoKeegan,  4  Iowa 
1.  66  Am.  Dec  107.    Bee  BUua.  Heard  ▼«.  Bow- 


ers, 40  Mass.  (23  Pick.)  456.  N.  T.  Dennis  vs. 
Cummins,  S  John.  Cas.  297,  2  Am.  Dec.  160. 
Bav.  Kemble  vs.  Farren,  6  Bing.  141,  148,  19 
Sng.  C.  1m  34,  31  Rev.  Rep.  366;  Astley  vs. 
Weldon,  2  Bos.  ft  P.  346,  5  Rev.  Rep.  618; 
Price  vs.  Green,  16  Mees.  &  W.  246. 

4.  'Will  constme  contract  as  creatlag  pea- 
alty  to  cover  damages  actually  sustained 
by  breach  and  not  as  liquidated  damages 
where  agreement  Is  doubtful,  whether  parties 
intended  that  sum  specified  should  be  penalty 
or  liquidated  damages. — Foley  vs.  McKeegan, 
4  Iowa  1,  7,  66  Am.  Dec.  107.  See  Mass.  Shuts 
vs.  Taylor,  46  Mass.  (6  Met.)  61.  N.  Y.  Bagley 
vs.  Peddle,  6  Sandf.  192.  Teaa.  Baird  vs.  Tol- 
liver,  6  Humph.  186,  44  Aul  Dec  298.  Fed. 
Tayloe  vs.  Sandiford,  20  U.  S.  (7  Wheat)  13, 
bk.  6  L.  ed.  884. 

St  Will  constmo  It  aa  penalty^  althoa«h 
parties  have  tenned  snm  to  be  paid  **stlpn- 
lated  damages,"  where  it  applies  to  several 
different  stipulations  of  very  different  degrees 
of  importance,  and  by  terms  of  stipulation 
it  would  be  payable  equally  upon  failure  to 
perform  least  as  most  important,  or  whole 
in  general,  as  it  is  evident  parties  could  not 
have  treated  it  as  mere  compensation  for  ac- 
tion for  damages. — Daily  vs.  Litchfield,  10 
Mich.  29,  87.  See  Jaqulth  vs.  Hudson,  6  Mich. 
123. 

6.  Will  examlae  attendant  aad  surrounding 
clrcumstaaceo  under  which  contract  was  made 
In  order  to  ascertain  actual  damage  occasioned 
by  breach,  as  parties  cannot,  by  their  arbitrary 
agreement,  preclude  such  examination  by 
court,  neither  can  they  avoid  provisions  of 
statute. — Pacific  F.  Co.  vs.  Adler,  90  CaL  110, 
120,  25  Am.  St.  Rep.  102,  27  Pac.  Rep.  86.  See 
Patent  B.  Co.  vs.  Moore,  75  CaL  205,  16  Pac. 
Rep.  890;  Eva  va  McMahon,  77  CaL  467,  472, 
19   Pac   Rep.   872. 

7.  "Will  not  ho  determined  In  constrains 
contract,  hy  terma  applied  to  sum  fixed  upon 
by  parties,  and,  although  they  may  call  sum 
"penalty''  or  give  it  no  name,  or  style  it  "liqui- 
dated damages,"  will  treat  sum  as  one  or 
other,  depending  upon  nature  of  agreement, 
surrounding  circumstances,  intention  of  par- 
ties, and  reason  and  justice  of  case. — People 
vs.  Love,  19  CaL  676,  682;  Foley  vs.  McKeegan, 
4  Iowa  1,  6,  66  Am.  Dec.  107.  See  lad.  Car- 
penter vs.  Lockhart,  1  Ind.  434.  N.  H.  Cham- 
berlain vs.  Bagley,  11  N.  H.  234.  N.  T.  Has- 
brouck  vs.  Tappen,  16  John.  200;  Beale  vs. 
Hayes,  5  Sandf.  640;  Dakin  vs.  Williams,  17 
Wend.  447.  N.  €L  Llnsley  vs.  Anesley,  6  Ired. 
L.  186. 

8.  Stipnlatlon  made  hy  parties  ostensibly 
for  purpose  of  liquidating  damages  will  re- 
ceive favorable  consideration  where  damages 
resulting  from  breach  of  single  agreement 
are  uncertain  in  their  nature. — People  vs.  Cen- 
tral Pac  R.  Co.,  76  CaL  29,  86.  18  Pac  Rep.  90. 

9.  TI^HBTHBR  LiaUIDATBD  DAMAGBS  OR 
PBNALTT- — Qnestion  ^vhether  amooat  otlpn- 
lated  to  he  paid  1%  whether  contract  Is  such 
that  from  nature  of  case  it  would  be  imprac- 
ticable or  extremely  diflicult  to  fix  actual 
damage  sustained  by  breach  thereof,  is  one  of 
fact  to  be  determined  in  each  particular  case. 
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and  for  purpose  thereof  court  must  examln« 
attendant  and  surroundiner  circumstances  un- 
der which  contract  was  created,  as  well  as 
terms  of  contract  Itself. — Pacific  F.  Co.  vs. 
Adler,  90  Cal.  110,  120,  25  Am.  St.  Rep.  102,  27 
Pac.  Rep.  86. 

10.  One  of  law  for  construction  of  courL — 
Smith  vs.  Newell,  87  Pla.  147,  164,  20  So.  Rep. 
249. 

11.  One  of  construction  on  which  courts 
may  be  aided  by  circumstances  extraneous  of 
writing. — Foley  vs.  McKeegan,  4  Iowa  1,  6, 
66  Am.  Lrec  107. 

12.  Aided  by  circumstances  extraneous  to 
writing  and  subject-matter  of  contract,  in- 
tention of  parties,  as  well  as  other  facts,  cir- 
cumstances being  inquired  into,  although 
words  are  to  be  taken  as  proved  exclusively 
by  writing. — Foley  vs.  McKeegan,  4  Iowa  1, 
66  Am.  Dec.  107.  See  Mass.  Perkins  vs.  Ly- 
man. 11  Mass.  76,  6  Am.  Dec.  168.  N,  H.  Brew- 
ster vs.  Edgerly,  18  N.  H.  276.  Bnjr.  Sainter  vs. 
Ferguson,  7  C.  B.  (7  Man.  Or.  &  S.)  716.  62 
Eng.    C.   tu    716. 

in.  Depends  on  form  of  agreement.  Inten- 
ts. «  of  rnrtlos.  ns  poUerted  therefrom. — iDurst 
vs.   Swift,  11   Tex.   278,   281. 

i4.  JL>epeuds  upon  interest  of  parties  and 
peculiar  circumstances  of  subject-matter  of 
contract. — California  S.  N.  Co.  vs.  Wright,  6 
Cal.  258,  262,  65  Am.  Dec.  611.  See  Williams 
vs.   Dakin,   22  Wend.    (N.   Y.)    201. 

16.  DISTINCTION  BESTHirBBN  PBNALTV 
AND  LKIUIDATBD  DAMAGES  considered  on 
determination  of  whole  Instrument  and  mani- 
fest intention  of  parties. — Brewster  vs.  Ed- 
gerly, 13  N.  H.  276.   279. 

16.  INTENTION  TO  1.I<|ITII>ATE:  DAMAGES 
in  sense  of  Just  compensation  must  be  appar- 
ent.— People  vs.  Central  Pac.  R.  Co.,  76  CaL 
29,   36,   18  Pac.  Rep.   90. 

17.  Must  have  decisive  Inflvenee  la  deter- 
mlnlnir  whether  same  regarded  as  penalty  or 
liquidated  damages,  when  case  Is  free  from 
fraud. — Gammon  vs.  Howe,  14  Me.  260,  264; 
Gowen  vs.  Gerrish.  16  Me.  278.  276. 

18.  Win  be  ascertained  by  coart  where  con- 
tract contains  both  terms  '"penalty"  and 
"liquidated  damages,"  as  applied  to  gross  sum 
to  be  paid  or  equivalent  terms  or  where  it 
contains  neither  of  these  terms. — Streeter  vs. 
Rush,    26    Cal.    67.    71. 

10.  liVllI  be  Inquired  Into  by  court,  as  well 
MS  other  facts  and  circumstances,  although 
words  are  to  be  taken  as  proved  exclusively 
by  writing. — Foley  vs.  McKeegan,  4  Iowa  1. 
6,  66  Am.  Dec.  107.  See  Mass.  Perkins  vs.  Ly- 
man, 11  Mass.  76,  6  Am.  Dec.  158.  N.  H.  Brew- 
ster vs.  Edgerly.  IS  N.  H.  276.  Env.  Sainter 
vs.  Ferguson,  7  C.  B.  (7  Man.  Qr.  &  &)  716, 
62  Eng.  C.  Im  716. 

20.  SET-OFF. — Unliquidated  claim  for  dam- 
«ffea  is  not  subject  of  set-off  either  equitable 
or  legal,  even  where  damages  were  not  merely 
null. — RIcketson  vs.  Richardson.  19  Cal.  880, 
854. 

21.  WHEN  liKIUIDATBD — THE  OBNBRAIi 
RULE. — ^Damairca      considered      aa      liquidated 


where  agreement  provides  for  certain  sum 
to  be  paid  In  event  of  performance  or  non- 
performance of  specified  act  in  regard  to 
which  damages  in  their  nature  uncertain  may 
arise,  in  case  of  default,  and  there  are  no 
words  evincing  Intention  that  sum  reserved 
in  case  of  breach  shall  be  viewed  as  penalty. — 
Potter  vs.  Ahrens,  110  Cal.  674,  681,  43  Pac. 
Rep.  388;  Durst  vs.  Swift.  11  Tex.  273,  282. 

22.  IVhere  such  damages  are  wholly  uncer- 
tain and  Incapable  of  estimation  otherwise 
than  by  mere  conjecture. — California  S.  N.  Co. 
vs.  Wright,  6  Cal.  258,  263.  65  Am.  Dec.  511. 
See  Nash  vs.  Hermosilla,  9  Cal.  584,  587,  70 
Am.  Dec.  676;  Fisk  vs.  Fowler,  10  Cal.  512, 
617;  People  vs.  Love,  19  Cal.  676,  682;  Street- 
er vs.  Rush.  25  Cal.  67,  71.  Mass.  Pierce 
vs.  Fuller,  8  Mass.  223;  Perkins  vs.  Lyman,  11 
Mass.  76,  81,  6  Am.  Dec.  158;  Hodges  vs.  King. 
48  Mass.  (7  Met.)  688.  N.  H.  Chamberlain  vs. 
Bagley,  11  N.  H.  284.  N.  Y.  Bagley  vs.  Ped- 
dle. 5  Sandf.  192. 


28.  Inference  Is  that  parties  Intended  m\ 
mm  liquidated  damages  when  damages  are  un- 
certain, not  capable  of  being  ascertained  by 
any  satisfactory  or  known  rule,  and  where, 
from  nature  of  case  and  tenor  or  intent,  it  Is 
apparent  that  damages  had  already  been  sub- 
ject of  actual  and  fair  calculation  and  adjust- 
ment between  parties. — Durst  vs.  Swift,  11  Tex. 
273.  282. 

24.  GIVEN  SUM  TO  BE  PAID—By  client  to 
attorney  in  case  he  settles,  compromises,  dis- 
continues, takes  case  out  of  court,  or  fron& 
control  of  said  attorneys  without  paying  each 
of  them  given  amount,  as  damages  would  be 
of  uncertain  and  doubtful  nature. — Ryan  vs. 
Martin.  16  Wis.  67,  66. 

25.  By  contractor  to  pay  stated  sum  for 
given  period  of  time  during  continuance  of 
failure  to  complete  contract,  which  was  to  be 
completed  by  given  date. — ^Nash  vs.  Hermosilla. 
9  Cal.  684,  587,  70  Am.  Dec.  676.  See  Smith  vs. 
Smith,  4  Wend.  (N.  T.)  468;  Ay  let  vs.  Dodd.  2 
Atk.  238;  Fletcher  vs.  Dyche,  8  Durnf.  &  E. 
(2  T.  R.)   82.  1  Rev.  Rep.   414. 

26.  By  guarantor  named  in  bond  given  as 
guaranty  for  title  liquidated  damages  diffi- 
cult or  impracticable  to  estimate.  —  Fisk  vs. 
Fowler,   10  CaL   612,   613,  617. 

27.  By  one  party  to  other  In  case  of  fail- 
ure to  perform,  is  liquidated  damages  where 
it  is  not  stated  to  be  penalty,  and  no  other 
measure  of  damages  is  equally  satisfactory.— 
Gammon  vs.  Howe,  14  Me.  260.  264. 

28.  By  purchaser  on  breach  of  contract* 
where  such  breach  is  of  some  act  not  readily 
measurable. — Glock  vs.  Howard  A  W.  C.  Co., 
123  Cal.  1.  11,  69  Am.  St.  Rep.  17,  56  Pac.  Rep. 
718,  48  L.  R.  A.  199.  See  Conn.  Tingley  vs. 
Cutler,  7  Conn.  291.  N.  J.  Qrigg  vs.  Landis, 
21  N.  J.  Eq.  (6  C.  E.  Qr.)  494.  N.  Y.  Leggett 
vs.  Mutual  Ia  Ins.  Co..  68  N.  T.  894.  Pa.  Rem- 
ington vs.  Irwin,  14  Pa.  St.  148;  Decamp  vs. 
Feay.  6  Serg.  ft  R.  828,  9  Am.  Dec.  872. 

20.  By  vendor  of  business  in  case  he  enters 
into  business  again  without  consent  of  pur- 
chaser, considered  liquidated  damages  and  not 
penalty. — Streeter  vs.  Rush.  26  Cal.  67.  71. 
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M.  For  every  acre  of  land  plowed  up  con- 
tniT  to  acpreement,  for  every  article  not  de- 
lirered. — ^Nash  vs.  Hermosllla,  9  Cal.  684,  687, 
Tl  Am.  Dec.  676. 

IL  For  violation  of  covenant  to  refrain 
from  enpafiTlns  In  like  business.  Is  not  to  be 
eonsldered  penalty,  but  liquidated  damasres 
where  purpose  is  clear  and  unmistakable  and 
competent. — Potter  vs.  Ahrens,  110  Cal.  674, 
ISO.  681.  43  Pac.  Rep.   388. 

a.  If  article  does  mot  perform  object  for 
which  intended. — Brewster  vs.  Edg'erly,  18  N. 
H.  275,  279. 

S3.  Oa  breach  of  contract  to  marry  no  other 
person,  to  convey  land  or  pay  named  sum, 
price  of  land  havlnff  been  received  by  him. — 
Nash  vs.  Hermosilla,  9  Cal.  584,  687,  70  AnL 
Dec  676.  See  Slosson  vs.  Beadle.  7  John.  (N. 
T.)  72;  Lowe  vs.  Peers,  8  Burr.  225. 

S4w    Oa   breach  of  contract  not  to  carry  on 

trade  at  particular  place,  and  not  to  run  rival 
newspaper  or  rival  steamer  on  particular 
route. — Nash  vs.  Hermosilla.  9  Cal.  684,  587, 
70  Am.  Dec.  676.  See  California  a  N.  Co.  vs. 
Wright,  6  Cal.  258,  65  Am.  Dec.  611;  Williams 
vs.  Dakln,  22  Wend.  (N.  Y.)  201;  Lelghton  vs. 
Wales,  3  Mees.  &  W.  645;  Qreen  vs.  Price,  18 
Ifeea  A   W.    696. 

85.  XinaHN  NOT  LiaiTIDATfiD  DAMAOBS. 
— Stipulated  amonnt  will  not  be  considered  as 
ll^oldated  damavcs,  although  terms  employed 
prima  facie  import  liquidated  damag:es,  where 
contrary  intention  is  manifested  by  whole 
Instrument. — Durst  vs.  Swift,  11  Tex.  273,  281. 

96.  Bnlldlnv  contract. — Provision  in  build- 
ing contract  that  contractor  should  pay  griven 
amount  per  day  as  liquidated  damages  for 
every  day  building:  remains  incomplete  after 
given  date,  void,  as  such  damages  can  be 
ascertained. — Long  Beach  City  S.  Dist.  vs. 
Dodge,  135  Cal.  401.  405,  67  Pac.  Rep.  499. 

S7.  Not  impracticable  or  extremely  difficult 
to  fix  actual  damage  resulting  from  non- 
completion. — Patent  B.  Co.  vs.  Moore,  76  Cal. 
205,  210.  16   Pac.    Rep.   890. 

88.  Debtor  and  creditor, — Amount  far  in  ex- 
cess of  what  interest  law  would  require  as 
liquidated  damages  in  case  of  failure  to  pay 
interest,  cannot  be  recovered  as  such. — Clark 
vs.  Kay.   26  Ga.   403,  406. 

88.  Guarantor  of  penalty  under  lease  Is  not 
liable  where  penalty  is  void  as  providing  for 
liquidated  damages. — ^Jack  vs.  Slnsheimer,  125 
Cal  563,  568,  58  Pac.  Rep.  130. 

40.  HIRIIVG. — Contract  to  pay  stipulated 
•SSI  for  loss  of  coal  lighter  hired  in  case  same 
lost  or  damaged  to  extent  that  it  could  not 
be  put  in  same  good  condition  as  when  re- 
ceived, void,  and  owner  only  entitled  to  re- 
cover actual  damages  proximately  resulting 
trom  loss. — ^Wilmington  Transp.  Co.  vs.  O'Nell, 
>8  Cal.   1,  9,   32  Pac.   Rep.  705. 

iBtereat. — See  par.   38  this  note. 

41.  LANDLORD  AND  TENANT.^Damages 
ssstalaed    by   reason    of    failure    to    pay    rent, 

and  upon  his  eviction  after  notice  and  demand 
are  not  difficult  to  fix  or  Impracticable  of 
assessment. — Jack  vs.  Slnsheimer,  126  Cal.  563, 
684,  58  Pac.  Rep.  130. 


42.  Indorsement  on  lease  of  premises  in 
nature  of  guaranty  securing  penalty  in  case 
lessee  should  be  evicted  for  non-payment  of 
rent,  or  in  case  he  voluntarily  vacated  same, 
void  as  within  provisions  of  above  sections. — 
Jack  va  Slnsheimer,  125  CaL  563,  664,  68  Pac. 
Rep.    180. 

48.  VBNDOR  AND  PURCHASER.— Damaffea 
o<scasloned  by  failure  to  deliver  possession  of 
land  on  given  date  can  be  fixed  without  diffi- 
culty, and  therefore  a  contract  specifying 
liquidated  damages  for  breach  is  void. — ^Bva 
va  McMahon,  77  Cal.  467,  472,  19  Pac.  Rep.  872. 

44.  By  reason  of  machinery  not  working 
according  to  contract,  not  impracticable  or  dif- 
ficult of  assessment. — Greenleaf  vs.  Stockton, 
Comb.  H.  &  A.  Wks.,  78  Cal.  606,  609,  21  Pac. 
Rep.  369. 

45.  Stipulation  by  vendor  In  contract  for 
sale  of  bags  of  burlap  to  pay  three  cents  for 
each  bag,  in  case  of  failure  to  deliver  on  de- 
mand, as  liquidated  damages,  void,  as  it  is 
not  extremely  difficult  nor  impracticable  to 
fix  actual  damage  sustained. — Pacific  F.  Co. 
vs.  Adler,  90  Cal.  110,  120,  25  Am.  St.  Rep. 
102,  27  Pac.  Rep.  36. 

46.  That  sale  should  be  void  in  case  of  pur- 
chaser's failure  to  pay  by  certain  date,  and 
that  amount  paid  should  be  retained  as  liqui- 
dated damages,  void. — Easton  vs.  Cressey,  100 
Cal.  75,  78,  34  Pac  Rep.  622. 

47.  That  vendor  should  be  released  from  all 
obligations  and  purchaser  shall  forfeit  all 
rights  In  case  of  purchaser's  default  and 
money  paid  under  contract  should  stand  as 
liquidated  damages,  void,  as  fixing  of  such 
damages  is  not  impracticable  or  difficult. — 
Drew  vs.  Pedlar,  87  Cal.  443,  450,  22  Am.  St. 
Rep.   257,   26   Pac.   Rep.   749. 

48.  Stipulated  damages  to  be  paid  to  vendor 
where  vendee's  breach  is  merely  failure  to  pay 
money,  generally  disallowed  by  courts  under 
general  principle  that  damages  for  failure 
to  pay  money  can  usually  be  accurately  meas- 
ured and  compensation  made. — Olock  vs.  How- 
ard &  W.  C.  Co..  123  Cal.  1.  11,  69  Am.  St.  Rep. 
17,  56  Pac.  Rep.  713.  43  L.  R.  A.  199. 

40.  OPTION. — Stipulation  contained  in  docu- 
ment promising  to  break  up  specified  acres  of 
land  to  be  discharged  by  paying  given  sum  by 
certain  date,  not  considered  as  liquidated  dam- 
ages or  penalty,  but  as  option  giving  parties 
right  to  withdraw  from  contract,  and  not  as 
preventing  recovery  of  amount  of  direct  and 
immediate  damage  in  case  of  failure  to  exer- 
cise such  option. — Wilson  vs.  Qraham,  14  Tex. 
222.    223. 

60.     IVHBN     CONSIDERED     A     PENALTY 

Inference  Is  stronger  In  favor  of  amount 
named  in  contract  belnar  penalty  than  liqui- 
dated damages  where  it  is  expressly  reserved 
as  one  in  instrument  executed  by  parties. — 
Foley  vs.  McKeegan,  4  Iowa  1,  8,  66  Am.  Dec. 
107.  See  Tayloe  vs.  Sandiford,  20  U.  S.  (7 
Wheat.)    13.  bk.   5  L.   ed.   384. 

51.  Lump  sum  to  be  paid  Trill  be  regarded 
as  penalty  where  number  of  things  are  stipu- 
lated to  be  done  and  parties  could  not  have 
meant   that   sum   should   be   payable   as   liqui- 
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L    In  GeneraL 

1.  Applied,  cited,  eonatraed,  referred  to, 

etc. 

2.  Construction  of  eode— Construed  with 

reference  to  application  of  particular 
business. 
S.  Same — Same-— With  reference  to  extent 
and  limitationB. 
4-6.  Same — Same — ^With   reference   to  non- 
application. 
7, 8.  Same  —  Same  —  With     S  1673  —  Para- 
phrase. 
9-13.  Same — Of  contracts — Construed  strict- 
ly with  reference  to  circumstances,  etc 
14-16.  Common-law  doctrine — ^Injurious  to  the 

public,  void. 
17-19.  Same — Reasons  for  rule. 
20-28.  Same  —  Eelaxation     of  —  Partial     re- 
straint. 
29.  Same — Test  of  validity. 
30-33.  Divisibility  of  contract — Divisible  as  to 
space,    void    only    to    extent    that   xt 
transcends  provisions. 
84.  Same — Determined    by    language    and 

subject-matter. 
35.  Same — Illustrations. 
86-38.  When   valid — Patent   rights,    contracts 

affecting. 
39-41.  Same — Property-owner's     contract     re- 
straining disposition  of  estate. 
42-46.  Same — ^Territory  or  area — Illustrations. 
47-50.  Same — Time— Illustrations. 
51-53.  When  invalid. 

54.  Same — Agent's  contract. 
55-59.  Same — Territory  or  area — Illustrations. 
60-62.  Same— Time — ^Illustrations. 

IL    Interstate  Commerce. 

63.  Distinction  between  restraint  of  trade 

and  interstate  commerce. 

64.  Commerce  between  states — ^Free  and  un- 

trammeled. 

65.  Contract  restraining — Contrary  to  pub- 

lic policy. 

66.  Mere  attempt — Effect  of. 

67.  What     contracts     not     within     United 

States  statute  of  1890. 

III.  Monopolies. 

68-71.  Definition — ^Essential  elements. 
72,  73.  Intention — Necessity  of  showing. 
74,  75.  Public  policy — Doctrine  of,  applied  to. 
76.  Staple  commodities — Contract  must  af- 
fect. 
77-98.  What  amount  to — Illustrations. 
99-105.  What  are  not  monopolies. 

IV.  Bemedies — Pleading  and  Practice. 

106, 107.  Courts  will  not  enforce  and  parties  left 
to  themselves  on  void  contract. 

108.  Legislature    will     not    interfere    with 

remedy. 

109.  Allegation — Sufficiency     of     to     show 

breach  of  contract. 
110,  111.  Damages — Bight  to  recover  stipulated. 

112.  Injunction — When  granted. 

113.  Evidence — ^Burden  of  proof. 

114.  Same — Parol  admissible  to   show  article 

not  within  description  in  contract. 

L     IN    GENERAL. 

1.     APPLIED,     CITCD,      CONSTRUED,     RB- 
PERRBD  TO,  etc.,  in:    Vulcan  P.  Co.  vs.  Her- 


cules P.  Co.,  96  CaL  510,  618,  SI  Am.  St  Rep. 
242,  SI  Paa  Rep.  6S1  (construed  and  applied 
with  other  sections) ;  Brown  vs.  Klinsr,  101  CaL 
296,  298,  85  Pac.  Rep.  996  (construed  and  ap- 
plied with  81673);  City  C.  B.  Works  vs.  Jones, 
102  Cal.  606,  610,  86  Pac  Rep.  841  (construed 
and  applied  with  SS 1673,  1676);  Ragsdale  vs. 
Nagrle,  106  Cal.  332,  836,  89  Pac.  Rep.  628  (con- 
strued and  applied);  Oregrory  vs.  Spleker,  110 
Cal.  160,  163,  62  Am.  8t.  Rep.  70,  42  Pac.  Rep. 
576  (construed  and  applied  with  81678);  Potter 
vs.  Ahrens,  110  Cal.  674,  679,  48  Pac  Rep.  388 
(referred  to);  Meyers  vs.  Merllllon,  118  Cal. 
852,  356,  50  Pac.  Rep.  662  (construed  and  ap- 
plied with  891678,  1675);  Merchants'  Ad-Sigrn 
Co.  vs.  Sterling:,  124  Cal.  429,  431,  433,  71  Am. 
St  Rep.  94,  57  Pac.  Rep.  468.  46  Ia  R.  A.  142 
(construed  and  applied  with  891673,  1675); 
Franz  vs.  Bieler,  126  Cal.  176,  180,  181,  66  Pac. 
Rep.  249,  68  Id.  466  (construed  and  appned 
with  81674);  Dodge  S.  Co.  vs.  Dodge  Co.,  145 
Cal.  880,  387,  78  Pac  Rep.  879  (construed  and 
applied  with  8  1673). 

As   to   contracts    In   restraint   of   tmdc,    see 

monographic  notes  7  Am.  Dec.  743-746;  92  Am. 
Dec  751-768;  85  Am.  Rep.  269-272;  1  Am.  St. 
Rep.  822;  41  Am.  St.  Rep.  899;  and  notes  by 
Robert  Desty,  8  U  R.  A  632;  11  L.  R.  A.  508. 

As  to  contracts  restralnlnir  asc  of  secrets  of 
trade,  see  monographic  note  by  B.  A.  Rich,  IS 
L.  R.  A.  652. 

As  to  when  contracts  In  restraint  of  trade 
are  reasonable  and  vaUd,  see  note  32  Am.  St. 
Rep.  748. 

2.  CONSTRUCTION  OF  CODE — ^As  applying 
to  and  Inclndlnv  abstracting  business,  as  busi- 
ness within  8  1674  of  code. — Ragsdale  vs.  Nagle, 
106  Cal.  332,  336,  39  Pac.  Rep.  628. 

8«     As  aathorlxlnir  execution  of  contract  by 

which  one  agrees  not  "to  carry  on"  similar 
business,  and  not  as  limited  to  carrying  on 
of  business  as  owner  or  proprietor  or  to  con- 
ducting, managing,  or  operating  business, 
wholly  or  In  part,  as  agent  of  another. — Meyers 
vs.  Merllllon,  118  Cal.  362,  358,  50  Pac  Rep.  662. 
See  Finger  vs.  Hahn,  42  N.  J.  Eq.  (16  Stew.) 
606,  8  Atl.  Rep.  664;  Jones  vs.  Havens,  4  Ch. 
Dlv.  636;  Turner  vs.  Evans,  2  De  Qez,  M.  & 
6r.  740;  Turner  vs.  Evans,  2  EL  &  BL  511,  75 
Eng.  C.  Li.  512. 

4.  As  not  applying  to  or  Indndlnv  cTcry 
contract  of  individual  by  which  his  right  to 
dispose  of  his  property  Is  limited  or  restrained. 
— Smith  vs.  San  Francisco  &  N.  P.  R.  Co.,  116 
Cal.  584.  604,  56  Am.  St  Rep.  119,  47  Pac  Rep. 
482,  36  L.  R.  A.  309. 

6*  As  not  applying  to  contract  llmltlnar  rlarht 
to  dispose  of  particular  pieces  of  property  ex- 
cept upon  certain  conditions. — Smith  vs.  San 
Francisco  &  N.  P.  R.  R.  Co.,  115  Cal.  584,  605, 
56  Am.  St.  Rep.  119,  47  Pac  Rep.  482,  35  Li.  R. 
A.  309. 

6.  As  not  pro-%idlnir  that  such  contracts, 
though  not  in  accordance  with  code,  shall  be 
wholly  void,  but  void  only  to  extent  In  which 
they  contravene  provisions  thereof. — Brown  vs. 
Kllng.  101  Cal.  295,  299,  35  Pac  Rep.  995. 

7.  liVlth  8  1878y  and  parapliraaed  as  follows  t 

"^very  contract  by  which  any  one  is  restrained 
from    exercising    lawful    business    is    to    that 
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sxtent  void,  except  where  he  has  eold  srood* 
will  of  business,  in  which  case,  as  to  that  or 
similar  business,  he  may  agree  not  to  enerage 
tberein  so  long  as  buyer  carries  on  like  busi- 
cess  within  specified  limits." — Merchants'  Ad* 
Sign  Co.  vs.  SterlinfT,  124  Cal.  429,  438,  71  Am. 
St  Rep.  94,  57  Pac  Rep.  468,  46  U  R.  A.  142. 

8.  With  fl678  reasonably,  so  as  to  effect 
end  for  which  legislature  says  such  contracts 
ffiaf  be  made,  and  to  give  reasonable  proteo- 
tioD  to  him  in  whose  favor  such  contract  is 
executed. — Meyers  vs.  Merillion,  118  Cal.  852, 
m,  3S7,  50  Pac  Rep.  662. 

Ii    Of   contraets. — Contracts   la   restraint   of 

trade  must  receive  strict  construction,  but 
tbeir  legitimate  aim  and  end  must  not  be  lost 
sl^ht  of. — Meyers  vs.  Merillion,  118  CaL  352, 
3»7,  50  Pac  Rep.   662. 

10.  With  reference  to  circumstances  of  par- 
ties and  objects  sought  to  be  attained  thereby. 
—Brown  vs.  Kling,  101  Cal.  296,  802,  35  Pac. 
Rep.  995.  See  Moore  &  H.  H.  Co.  vs.  Towers 
H.  Co.,  87  Ala.  206,  18  Am.  8t  Rep.  23,  6  So. 
Rep.  41. 

11.  Court  will  not  indulge  in  inferences 
wliich  would  restrict  parties  in  their  right  to 
combine  their  interests,  as  they  are  to  be  given 
widest  latitude  in  making  of  contracts  with 
reference  to  their  interests,  and  invalidity  of 
eontract  is  never  to  be  inferred. — Herriman 
rsw  Menzies.  115  Cal.  16,  21,  66  Am.  St.  Rep. 
S2,  44  Pac.  Rep.  660,  46  Id.  730,  36  L..  R.  A.  318. 
See  Printing  &  N.  R.  Co.  vs.  Sampson,  I*.  R. 
19  Eq.  Cas.  462,  465.  12  Moak  Eng.  Rep.  841. 

12.  Question  whether  contract  is  reasonable 
restraint  of  trade,  ascertained  by  considering 
whether  restraint  is  such  only  as  to  afford 
fair  protection  to  interest  of  party  in  favor  of 
wliom  given,  and  not  so  large  as  to  interfere 
with  interests  of  public,  as  whatever  is  injuri- 
ous to  interests  of  public  is  void  on  ground 
of  public  policy. — Pacific  P.  Co.  vs.  Adler,  90 
CaL  110,  119,  25  Am.  St.  Rep.  102,  27  Pac.  Rep. 
H.  See  in.  Craft  vs.  McConoughy,  79  111.  346, 
22  Am.  Rep.  171.  N.  T.  Arnott  vs.  Pittston  & 
E.  a  Co..  68  N.  Y.  558,  23  Am.  Rep.  190.  Pa* 
Morris'  R.  C.  Co.  vs.  Barclay  C.  Co.,  68  Pa.  St. 
172,  8  Am.  Rep.  159. 

13.  True  mle  of  constmctlon  is  that  neither 
fraud  nor  Illegality  is  to  be  presumed,  but  con- 
tract is  to  be  assumed  to  have  been  made  in 
rood  faith  for  purpose  which  appears  on  face 
of  it,  and  not  colorable  for  any  other. — ^United 
States  vs.  Trans-Missouri  F.  Assoc,  68  Fed. 
Rep.  58.  78,  24  L.  R.  A.  73.  See  Mass.  Phlppen 
T9.  Stickney,  44  Mass.  (3  Met.)  384,  889.  Minn. 
Stewart  vs.  Transportation  Co.,  17  Minn.  372, 
391.  N.  Y.  Marsh  vs.  Russell,  66  N.  Y.  288. 
Eag.  Rousillon  vs.  Rouslllon,  14  Ch.  Dlv.  351, 
365;  Tallls  vs.  Tallis.  1  El.  &  Bl.  891,  72  Eng. 
C  L.  390;  Printing  &  N.  R.  Co.  vs.  Sampson, 
L.  R.  19  Eq.  Cas.  462,  12  Moak  Eng.  Rep.  841. 

14.  COMMON-LAIV  DOCTRINB.  —  Contracts 
hy  which   party    binds    himself    to    do    act    or 

omission  tending  to  injure  public  are  void  at 
common  law. — California  Steam  Nav.  Co.  vs. 
Wright.  6  Cal.  258,  261,  66  Am.  Dec.  611;  Vulcan 
P.  Co.  vs.  Hercules  P.  Co.,  96  Cal.  610,  514,  31 
Am.  St  Rep.   242,  81  Pac.  Rep.  681. 

15.  By  which  one  restrains  himself  from 
followiog  lawful  trade  or  calling  at  all  is  in- 


valid as  discouraging  trade  and  commerce,  and 
preventing  party  from  earning  living. — City 
C.  B.  Works  vs.  Jones.  102  Cal.  506,  511,  3$ 
Pac  Rep.  841.  See  Brown  vs.  Kling,  101  Cal. 
296,  299.  36  Pac.  Rep.  996. 

16.  In  any  degree  tends  to  restraint  of  trade 
are  void  at  common  law. — Vulcan  P.  Co.  vs. 
Hercules  P.  Co.,  96  Cal.  510,  513,  31  Am.  St. 
Rep.  242,  31  Pac.  Rep.  581.  See  Wright  vs. 
Ryder,  86  Cal.  842,  856,  95  Am.  Dec.  186. 

17.  Reasons  for  rale. — General  principles 
governing  contract  in  restraint  of  trade  pro- 
ceed on  theory  that  public  welfare  demands 
that  private  citizens  should  not  be  allowed  even 
by  their  own  voluntary  contracts  to  restrain 
themselves  unreasonably  from  prosecution  of 
trades,  callings,  or  professions,  or  from  em- 
barking in  business  enterprises  with  permis- 
sion and  encouragement  of  which  the  public 
has  interest. — Wright  vs.  Ryder,  36  Cal.  342, 
867,  95  Am.  Dec.  186. 

18.  Contrary  to  policy  of  law. — ^Havemeyer 
vs.  Superior  Court,  84  Cal.  827,  378,  18  Am.  St. 
Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A.  627. 

19.  Contrary  to  public  policy. — California 
Steam  Nav.  Co.  vs.  Wright,  6  Cal.  258,  261,  65 
Am.  Dec.  511. 

20.  Relaxation  of — Partial  restraint. — ^Rnle 
relaxed  so  as  to  .  countenance  contracts  for 
partial  restraint  of  trade,  1.  e.  such  as  are  rea- 
sonable with  respect  to  limits,  time  or  place, 
and  are  founded  upon  sufflcient  consideration. 
— ^Vulcan  P.  Co.  vs.  Hercules  P.  Co.,  96  Cal.  610, 
613,  31  Am.  St.  Rep.  242,  31  Pac.  Rep.  681.  See 
Wright  vs.  Ryder,  86  Cal.  342,  856,  95  Am.  Dec. 
186;  Callahan  vs.  Donnelly,  46  Cal.  162,  18  Am. 
Rep.  172;  Brown  vs.  Kling,  101  Cal.  295,  299. 
86  Pac  Rep.  995;  City  C.  B.  Works  vs.  Jones, 
102  Cal.  606,  613,  36  Pac.  Rep.  841;  San  Diego 
W.  Co.  vs.  San  Diego  F.  Co.,  108  Cal.  549,  660. 
41  Pac.  Rep.  495,  29  L.  R.  A.  839.  Mass.  Alger 
vs.  Thacher,  36  Mass.  (19  Pick.)  51.  81  Am. 
Dec.  119.  Pa.  Keeler  vs.  Taylor,  63  Pa.  St  467. 
91  Am.  Dec.  221.  Eng.  Baines  vs.  Oeary,  35  Ch. 
Dlv.  164. 

As  to  contract  in  partial  restraint  as  to  time, 
see  monographic  notes  by  Robert  Desty,  1  L. 
R.  A.  466;  4  L.  R.  A.  164;  8  L.  R.  A.  469;  11  L.  R. 
A.  437. 

As  to  contract  In  restraint  of  trade  without 
limitation  as  to  territory,  see  monograpnic 
notes  92  Am.  Dec.  756;  39  Am.  St  Rep.  465. 

As  to  time,  see  monographic  note  92  Am.  Dec. 
754. 

As  to  validity  of  contract  of  sale  In  restraint 
of  trade  without  limitation  of  place,  see  mono- 
graphic note  by  Irwin  Taylor,  22  L.  R.  A.  673. 

As  to  validity  of  contract  In  partial  re- 
straint of  trade  and  restraint  as  to  locality, 
see  monographic  notes  by  Robert  Desty,  1  L. 
R.  A.  466;  4  L..  R.  A.  464;  8  L.  R.  ^  469;  11  L. 
R.  A.   437-603. 

21.  When  contract  appears  proper  and  use- 
ful, such  as  cannot  be  set  aside  without  injury 
to  contractor. — California  Steam  Nav.  Co.  vs. 
Wright,  6  Cal.  258,  261,  65  Am.  Dec.  511.  See 
Mass.  Pierce  vs.  Fuller,  8  Mass.  223,  6  Am. 
Dec.  102.  N,  Y.  Chappel  vs.  Brockway,  21 
Wend.  157.  Eng.  Mitchell  vs.  Reynolds,  1  Pr. 
Wms.  181. 
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22.  When  it  does  not  discourasre  trade  or 
commerce  or  prevent  party  from  earningr  Hv- 
ing. — Brown  vs.  Kilns,  101  Cal.  295,  299,  85  Pao, 
Rep.  995. 

23.  When  It  is  made  upon  consideration,  and 
there  is  erood  reason  for  entering  into  it,  and 
it  does  not  Impose  restraint  upon  one  party 
which  is  not  beneficial  to  other. — California 
Steam  Nav.  Co.  vs.  Wright,  6  Cal.  258,  262.  66 
Am.  Dec.  611.  See  Chappel  vs.  Brockway,  21 
Wend.   (N.  T.)  167.  160. 

24.  When  it  Imposes  no  restriction  upon  one 
party  which  is  not  beneficial  to  other. — Hodge 
vs.  Sloan.  107  N.  Y.  244,  1  Am.  St  Rep.  816,  17 
N.  E.  Rep.  836.  See  Chappel  vs.  Brockway.  21 
Wend.  (N.  Y.)  167;  Ross  vs.  Sadgrbeer,  21  Wend. 
<N.  Y.)  166;  Diamond  M.  Co.  vs.  Roeber,  106  N« 
Y.  473.  60  Am.  St.  Rep.  464.  13  N.  £3.  Rep.  419; 
Mitchell  vs.  Reynolds.  1  Pr.  Wms.  181. 

25.  Where  it  is  Induced  by  consideration 
making  It  reasonable  for  parties  to  enter  Into 
it.— Hodge  vs.  Sloan.  107  N.  Y.  244,  1  Am.  St. 
Rep.  816,  17  N.  E.  Rep.  835.  See  Chappel  vs. 
Brockway,  21  Wend.  (N.  Y.)  167;  Ross  vs. 
Sadgbeer.  21  Wend.  (N.  Y.)  166;  Diamond  M. 
Co.  vs.  Roeber.  106  N.  Y.  473,  60  Am.  St.  Rep. 
464.  13  N.  E.  Rep.  419;  Mitchell  vs.  Reynolds, 
1   Pr.  Wms.   181. 

26.  When  it  is  limited  by  its  terms  to  ter- 
ritory embraced  in  its  operation. — Callahan  vs. 
Donnolly,  46  CaL  162.  164,  13  Am.  Rep.  172. 

27.  When  it  is  made  upon  special  considera- 
tion set  forth  in  condition  which  shows  it  was 
reasonable  for  parties  to  enter  into  it. — Cali- 
fornia Steam  Nav.  Co.  vs.  Wright.  6  Cal.  268» 
261.  66  Am.  Dec.  611.  See  Mitchell  vs.  Wil« 
liams,  1  Pr.  Wms.  181. 

28.  Where  court  in  considering  nature  of 
business  in  connection  with  territorial  limits 
assigned  is  of  opinion  that  same  are  not  un- 
reasonable in  extent. — Callahan  vs.  Donnolly, 
45  Cal.  162.  164.  13  Am.  Rep.  172. 

20.  Test  of  validity. — Reasonableness  of  re- 
striction is  test  of  validity  of  contracts  claimed 
to  be  In  restraint  of  trade. — United  States  vs. 
Trans-Missouri  F.  Assoc,  68  Fed.  Rep.  58,  72, 
24  L.  R.  A.  73.  See  Fla.  Jones  vs.  Clifford.  6 
Fla.  510,  515.  IIL  Brown  vs.  Rounsavall.  78 
111.  589.  Mass.  Gloucester  I.  &  O.  Co.  vs.  Rus- 
sia C.  Co.,  154  Mass.  92.  94,  26  Am.  St.  Rep.  214, 
27  N.  E.  Rep.  1005.  12  L.  R.  A.  563.  Mfch.  Beal 
vs.  Chase,  31  Mich.  490.  Mo.  Wiggins  F.  Co.  vs. 
Chicago  &  A.  R.  Co.,  73  Mo.  389.  89  Am.  Rep. 
619.  N.  Y.  Hodge  vs.  Sloan.  107  N.  ^.  244,  1 
Am.  St.  Rep.  816.  17  N.  E.  Rep.  335.  Fed.  GIbbs 
vs.  Consolidated  G.  Co.,  130  U.  S.  896.  bk.  32  L. 
ed.  979,  9  Sup.  Ct.  Rep.  553;  Fowle  vs.  Park. 
131  U.  S.  88,  97.  bk.  33  L.  ed.  67.  9  Sup.  Ct.  Rep. 
G5S;  In  re  Greene,  52  Fed.  Rep.  104.  118.  Eair« 
Horner  vs.  Graves.  7  Blng.  735.  743.  20  Eng.  C. 
L.  310,  33  Rev.  Rep.  636;  Rousillon  vs.  Rousil- 
lon,  14  Ch.  Dlv.  351;  Wlckens  vs.  Evans,  S 
Younge  &  J.  818,  32  Rev.  Rep.  806. 

80.  DIVISIBILITY  OF  CONTRACT.— Cove- 
nant in  restraint  of  trade  divisible  as  regards 
space,  and  void  only  to  extent  to  which  it  de- 
parts from  provisions  of  code. — Franz  vs.  Ble- 
ler.  126  Cal..  176.  181.  66  Pac.  Rep.  249,  58  Id. 
466.  See  City  C.  B.  Works  vs.  Jones,  102  Cal. 
606,    511.    86    Pae.    Rep.    841.      See    Brown    vs. 


Kling,  101  Cal.  296,  86  Pac  Rep.  996;  United 
States  T.  Co.  vs.  Mercantile  T.  Co.,  88  Fed.  Rep. 
140,  166;  Baines  vs.  Geary.  36  Ch.  Div.  164. 

As  to  divisibility  of  contracts  in  restraint  of 
trade,  see  monographic  note  92  Am.  Dec  764. 

81.  Avoided  only  to  extent  that  it  transcends 
permissive  clause  of  statute,  and  within  that 
limit  it  is  valid. — Gregory  vs.  Spieker,  110  CaL 
150,  164,  62  Am.  St.  Rep.  70,  42  Pac.  Rep.  676. 
See  Ragsdale  vs.  Nagle,  106  Cal.  882,  S86,  «*<! 
Pac  Rep.   628. 

32.  Broader  in  certain  respects  than  law  al- 
lows may  still  be  valid  so  far  as  it  comes  with- 
in provisions  of  law  with  respect  to  space. — 
Ragsdale  vs.  Nagle,  106  Cal.  332,  886.  89  Pac 
Rep.  628.  See  Brown  vs.  Kling.  101  Cal.  296,  35 
Pac.  Rep.  996.  City  C  B.  Works  vs.  Jones.  102 
CaL  606,  86  Pac  Rep.  841. 

88.  Restricting  seller  from  carrying  on  such 
trade  in  county  or  in  adjoining  counties,  is  not 
declared  wholly  illegal  by  statute. — City  C.  B. 
Works  vs.  Jones,  102  CaL  606,  611,  86  Pac  Rep. 
841. 


84.  Ijanarvase  and  snbject-matter  of  con- 
tract must  control  in  determining  whether  it 
Is  entire  or  separable. — More  vs.  Bonnet,  40 
CaL  261.  6  Am.  Rep.  621;  City  C.  B.  Works  va. 
Jones,  102  CaL  606,  613,  86  Pac  Rep.  841. 

85.  COTBNAMT  NOT  TO  CARRY  ON  BUSI- 
NESS extending  only  over  three  counties  held 
valid  as  to  county  in  which  business  is  situ- 
ated.— Franz  vs.  Bleler.  126  CaL  176.  181,  66 
Pac.  Rep.  249,  58  Id.  466.  See  City  C.  B.  Works 
vs.  Jones.  102  CaL  506,  36  Pac.  Rep.  841. 

86.  WHEN  VALID— PATENT  RIGHTS.— 
The  rule  that  contracts  In  restraint  of  trado 

are  void  said  not  to  apply  to  patent  rights, 
but  true  meaning  is  that  trader  may  sell 
patent  right  or  secret  in  his  trade  or  art  and 
restrain  himself  generally  from  use  of  it,  or 
from  other  acts  which  would  lessen  value  of 
patent  sold. — Vulcan  P.  Co.  vs.  Hercules  P.  Co., 
96  CaL  510,  614,  31  Am.  St.  Rep.  242,  81  Pac 
Rep.  681. 

87.  Contract    In    partial    restraint    of   trade 

may  exist  independent  of  rights  of  patentee, 
upon  principle  applied  in  S  1673  of  code  to  sale 
of  good  will  of  business. — Vulcan  P.  Co.  vs. 
Hercules  P.  Co.,  96  Cal.  510,  616,  81  Am.  ^t. 
Rep.  242.  31  Pac  Rep.  581. 

88.  Patent  owner  may  manufacture  under 
It.  or  not.  as  he  pleases,  and  may  make  either 
partial  or  entire  assignment  of  it,  and  may 
protect  his  assignee  not  only  by  agreement  not 
to  use  patent,  but  by  covenant  not  to  inter- 
fere in  any  way  with  profits  to  be  derived 
from  assignment — Vulcan  P.  Co.  vs.  Hercules 
P.  Co.,  96  CaL  610,  516.  81  Am.  St.  Rep.  242, 
81  Pac  Rep.  581.  See  Steams  vs.  Barrett,  18 
Mass.  (1  Pick.)  443.  11  Am.  Dec.  223;  Taylor 
vs.  Blanchard,  96  Mass.  (13  Allen)  370.  90  Am. 
Dec.  203;  Morse  T.  D.  A  M.  Co.  vs.  Morse.  103 
Mass.  72.  78,  4  Am.  Rep.  613;  Mackinnon  P.  Co. 
vs.  Fountain  L  Co.,  16  Jones  &  a  (N.  Y.)  442. 
447;  Jarvis  vs.  Peck,  10  Paige  Ch.   (N.  Y.)  118. 

89.  PROPERTY  -  OWNERS.  —  Condition  In 
contract  on  parchase  of  property  that  neither 
party  will  dispose  of  his  share  within  limited 
period  for  less  than  fixed  sum.  or  except  upon 
certain  limitations.  Is  not  void  as  being  in  re- 
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stnint  of  trade. — Smith  vs.  San  Francisco  ft 
N.  P.  R.  Co..  116  Cal.  684.  606,  66  Am.  St.  Rep. 
119,  47  Pac  Rep.  482,  36  L.  R.  A.  309. 

As  to  avreemciits  not  to  vse  real  property 
for  ecrtaln  pnrpoee%  see  note  1  Am.  St.  Rep. 
S22. 

40.  Owner  of  property,  upon  its  sale,  has 
right  to  impose  condition  upon  its  use  without 
violatin^r  any  rule  of  public  policy. — Smith  vs. 
San  Francisco  ft  N.  P.  R.  Co.,  116  Cal.  684,  605» 
64  Am.  St.  Rep.  119.  47  Pac.  Rep.  482,  86  L.  R. 

A.  S09. 

41.  Parties  have  same  risrht  to  contract  with 
reference  to  terms  under  which  they  will  hold 
or  dispose  of  property  after  purchase  as  they 
have  to  a^ree  upon  any  other  terms  upon 
which  purchase  shall  be  made,  and  violate  no 
rule  of  public  policy  in  makine:  such  agree- 
ments; consideration  of  purchase  and  terms 
entered  into  form  part  of  consideration  and 
are  binding. — Smith  vs.  San  Francisco  ft  N.  P. 
a  Co..  116  Cal.  684,  606,  66  Am.  St.  Rep.  119, 
47  Pac  Rep.  482,  36  L.  R.  A.  309.  See  New 
England  T.  Co.  vs.  Abbott.  162  Mass.  148,  38  N. 
E.  Rep.  432.  27  L.  R.  A.  271;  Hodge  vs.  Sloan, 
107  N.  Y.  224,  1  Am.  St.  Rep.  816.  17  N.  E.  Rep. 
316;  Matthews  vs.  Associated  Press,  136  N.  Y. 
333.  32  Am.  St.  Rep.  741,  32  N.  E.  Rep.  981; 
Williams  vs.  Montgomery,  148  N.  Y.  619,  48  N. 

B.  Rep.  67. 

42.  TERRITORY  OR  ARBA.— By-law  of  ■»- 
•edatfon  passed  for  purpose  of  efficiently  con- 
ducting business  and  supplying  news  to  its 
members,  restraining  its  members  from  taking 
or  publishing  news  from  any  other  association 
within  territory,  is  not  in  restraint  of  trade. — 
Matthews  vs.  Associated  Press.  136  N.  Y.  833, 
32  Am.  St.  Rep.  741,  32  N.  E.  Rep.  981. 

43.  Contract  giving  party  agency  for  sale 
of  products  east  of  state  for  term  of  one  year 
upon  certain  commissions  is  not  violated  by 
principal  selling  some  of  its  products  to  other 
persona  to  be  sent  to^states  east  of  state  men- 
tioned, where  it  was  not  stipulated  that  agent 
Bhould  have  exclusive  sale  of  goods  within 
territory  mentioned,  agreement  showing  noth- 
ing from  which  such  intention  could  be  in- 
ferred,— Golden  Gate  P.  Co.  vs.  Farmers*  Union, 
S5  Cal.  606,  607. 

44.  Condition  In  contract  of  sale  of  property 
and  good- will  of  business,  whereby  party  un- 
dertakes not  to  establish,  carry  on.  conduct,  or 
maintain  business  within  city  and  county,  or 
to  act  as  agent  for  stated  period,  is  not  illegal 
as  withli)  IS  1673-1676  of  the  code. — Meyers  vs. 
Uerilllon,  118  Cal.  362.  867.  60  Pac.  Rep.  662. 

45.  THB  TERRITORIAI.  RESTRICTION  IM- 
POSED BY  CONTRACT  UPON  SAL.B  OF  BUSI- 

HESS  not  to  engage  in  said  business  in  city 
and  county  in  which  it  was  conducted,  or  in 
two  adjoining  counties,  cannot  be  said  to  be 
Illegal  or  in  restraint  of  trade  at  common 
law,  inasmuch  as  portion  of  value  of  good- 
will might  have  accrued  from  residents  of 
contiguous  counties,  though  business  was  con- 
ducted in  one  alone;  purchaser,  unless  re- 
stricted by  statute  or  by  controlling  publio 
policy,  being  entitled  to  whole  good-will  pur- 
chased and  paid  for. — City  C.  B.  Works  ▼•. 
Jones.  102  Cal.  506,  511,  36  Pac.  Rep.  841. 

46.  Not  to  engage  directly  or  indirectly  or 


concern  himself  in  carrying  on  or  conducting 
business  in  city  or  within  radius  of  five  miles 
therefrom  within  period  of  three  years. — 
Brown  vs.  Kling,  101  CaL  296,  297.  86  Pac.  Rep. 
996. 

47.  TIMB. — Contract  not  to  permit  any  boat 
in  which  defendant  was  interested  to  navi- 
gate certain  waters  of  state  at  any  time  with- 
in three  years  from  date  of  contract,  and  to 
pay  specified  sum  in  case  of  failure  to  comply 
with  contract,  in  consideration  of  certain  sum 
paid  to  defendant,  is  valid,  as  made  upon  valu- 
able consideration  for  good  reasons,  no  re- 
straint being  imposed  which  did  not  inure  to 
advantage  of  plaintiff. — California  Steam  Nav. 
Co.  vs.  Wright^  6  Cal.  268,  262,  66  Am.  Dec. 
611. 

48.  To  manufacture  and  deliver  goods  to  or- 
der of  party  for  certain  time  in  certain  quan- 
tities monthly,  and  not  to  sell  to  any  person 
any  goods  during  continuance  of  agreement, 
under  forfeit,  in  consideration  of  other  party's 
agreeing  to  take  goods  at  specified  prices, 
etc..  is  not  in  restraint  of  trade. — Schwalm  vs. 
Holmes.  49  Cal.  666.  666,  669. 

49.  Contract  made  by  city  with  flume  com- 
pany, making  latter  sole  agent  for  supply  and 
distribution  of  water  to  inhabitants,  is  not  il- 
legal and  void,  especially  where  inhabitants 
can  be  properly  served  through  one  distribut- 
ing system  at  a  reasonable  rate,  and  therefore 
not  in  restraint  of  trade. — San  Diego  W.  Co. 
vs.  San  Diego  F.  Co.,  108  Cal.  649,  660,  41  Pac. 
Rep.  496.  29  li.  R.  A.  839. 

60.  To  refrain  from  sale  of  goods  in  con- 
sideration of  other  party's  purchasing  at  fixed 
rate  for  given  time  is  not  in  restraint  of  trade. 
^Lightner  vs.  Menzel,  86  Cal.  462,  460. 

61.  "WIUSN  INVALID. — Coatmcts  fat  general 
restraint  of  tradef  contracts  between  indi- 
viduals to  prevent  competition,  and  keep  up 
prices  of  articles  of  utility,  are  illegal  at  com- 
mon law  because  opposed  to  public  policy. — 
Santa  Clara  V.  M.  &  L.  Co.  vs.  Hayes,  76  Cal. 
887,  390,  9  Am.  St.  Rep.  211.  18  Pac.  Rep.  391. 
See  Jones  vs.  Caswell,  8  John.  Cas.  (N.  Y.)  29, 
2  Am.  Dec.  134;  Doolin  vs.  Ward,  6  John.  (N. 
Y.)  194;  Wilbur  vs.  How,  8  John.  (N.  Y.)  444; 
Arnott  vs.  Pittston  &  B.  C.  Co.,  68  N.  Y.  668. 
669,   23  Am.  Rep.   190. 

62.  Not  to  engage  in  manufacture  of  certain 
article,  or  in  any  branch  of  such  business,  is  in 
restraint  of  trade,  and  therefore  void. — Calla- 
han vs.  Donnelly.  46  Cal.  162,  163,  13  Am.  Rep. 
172.  See  Wright  vs.  Ryder,  36  Cal.  842,  367,  96 
Am.  Dec.  186;  More  vs.  Bonnet,  40  Cal.  261,  6 
Am.  Rep.  621. 

63.  Not  to  follow  trade  at  any  time  or 
place  is  unreasonable  restraint  upon  trade, 
contrary  to  public  policy,  and  therefore  void. — 
Wright  vs.  Ryder,  36  Cal.  342,  367,  96  Am. 
Dee.  186.  See  Alger  vs.  Thacher,  86  Mass. 
(19   Pick.)    61,   81  Am.   Dec.   119. 

54.  AGENT. — Inhibition  as  to  agency  con- 
tained in  contract  in  restraint  of  trade  to 
effect  that  party  shall  not  "act  as  agent"  is 
within  provisions  of  551673-1676  of  code. — 
Meyers  vs.  Merlllion,  118  Cal.  362,  367,  60  Pac. 
Rep.  662. 

OS.  TERRITORY  OR  AREA — Contract  un- 
restricted   as    to,    and    might     include     whole 
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world.  Is  illesral  and  void. — City  C.  R  Works  vs. 
Jones,  102  Cal.  506,  614,  86  Pac.  Rep.  841.  See 
California  Steam  Nav.  Co.  vs.  Wrig:ht,  6  CaL 
268.  261,  64  Am.  Dec.  611;  Callahan  vs.  Don- 
nelly, 46  Cal.  162,  13  Am.  Rep.  172. 

66.  Not  to  pursue  his  occupation  or  carry 
on  his  business  anywhere  In  state. — Wright  vs. 
Ryder,  36  Cal.  342,  869,  96  Am.  Dec.  186.  See 
Dunlop  vs.  Gregrory,  10  N.  Y.  241,  244,  61  Am. 
Dec.  746;  Chappel  vs.  Brockway,  21  Wend.  (N. 
Y.)  157,  169;  Homer  vs.  Ashford,  8  Bins:.  322, 
328,  11  Ener.  C.  U  121,  28  Rev.  Rep.  684. 

67.  Contract  by  navigation  company  upon 
sale  of  steamboat  not  to  run  upon  any  of 
routes  of  travel  on  rivers,  bays,  or  waters  of 
state  for  period  of  ten  years. — Wrigrht  vs.  Ry- 
der, 36  Cal.  342,  869,  96  Am.  Dec.  186. 

68.  Contract  which  has  for  its  object  pre- 
vention of  sale  of  any  instrument  which  would 
serve  same  purpose  as  those  sold,  and  thus  en- 
able purchaser  more  completely  to  control  mar- 
ket, and  which  is  not  restricted  as  to  territory. 
— Game  well  Fire  Alarm  Tel.  Co.  vs.  Crane,  160 
Mass.  60,  67,  39  Am.  St.  Rep.  458,  36  N.  K,  Rep. 
98,   22  L.  R.  A.  673. 

69.  Contract  providing-  that  neither  party 
shall  make  shipment  of  dynamite  to  any  part 
of  United  States  lying  east  of  certain  bound- 
aries, and  providing,  with  respect  to  terri- 
tories lying  west  of  such  boundaries,  that  ex- 
cept under  provisions  thereof  none  of  parties 
shall  become  interested,  directly  or  Indirectly, 
in  manufacture  or  sale  of  such  article,  and 
that  each  party  shall  only  sell  certain  per- 
centage of  aggregate  quantity  sold  by  all,  and 
imposing  penalty  upon  party  selling  in  excess, 
providing  for  profits  of  excess  and  manner  in 
which  they  shall  be  ascertained,  is  in  restraint 
of  trade  and  against  public  policy. — Vulcan  P. 
Co.  vs.  Hercules  P.  Co.,  96  Cal.  610,  614,  81  Am. 
St.  Rep.   242.  31   Pac.  Rep.  681. 

00.  Time. — Contract  not  to  manufacture  or 
sell  bitters  in  county,  not  limiting  covenant  to 
time  during  which  buyer  might  carry  on  busi- 
ness, as  provided  in  section,  shows  no  design 
to  Impose  limit  on  time  during  which  party 
was  restrained  from  carrying  on  business,  and 
in  this  respect  transgresses  statute. — Gregory 
vs.  Spieker,  110  Cal.  160,  163,  62  Am.  St.  Rep. 
70,  42  Pac.  Rep.  676. 

61.  Stipulation  of  contract  on  sale  of  busi- 
ness of  manufacturing  fire-alarms  not  to  en- 
gage in  such  manufacture  for  ten  years,  even 
under  patents  in  which  plaintiff  had  no  in- 
terest, or  under  patents  which  it  had  refused 
to  purchase,  or  under  no  patent  at  all,  and 
which  excluded  party  from  manufacturing  or 
selling  anywhere  in  United  States,  is  void  as 
being  in  restraint  of  trade,  and  tends  to  give 
purchaser  monopoly  of  business. — Gamewell 
Fire  Alarm  Tel.  Co.  vs.  Crane.  160  Mass.  50,  67, 
39  Am.  St.  Rep.  458,  86  N.  E.  Rep.  98,  22  L.  R. 
A.  673. 

62.  Contract  conveying  Interest  in  good-will 
of  business  in  stock  corporation  with  pro- 
vision not  to  conduct  or  assist  in  conducting 
business  In  city  so  long  as  purchaser,  or  any 
person  deriving  title  to  good-will  from  him, 
should  carry  on  like  business,  is  Illegal  and 
void  as  being  in  restraint  of  trade,  restrictions 
not    coming    within    statutory    requirements. — 


Merchants*  Ad-Slgn  Co.  vs.  Sterling,  124  Cal. 
429.  434,  71  Am.  St  Rep.  94,  67  Pac.  Rep.  488, 
46  li.  R.  A.  142. 

IL     INTERSTATE    COMMERCE. 

OS.  DISTINCTION  BETWEEN  RESTRAINT 
UPON  BUSINESS  of  manufacturing  and  re- 
straint upon  trade  or  commerce  between  states 
in  article  after  manufactured  exists,  as  latter 
is  only  affected  by  regulating  power  of  Con- 
gress under  constitution,  while  former  is  not 
under  federal  control  and  rests  wholly  vrith 
states. — ^United  States  vs.  Addyston  P.  &  S.  Co., 
86  Fed.  Rep.   271,  297. 

As  to  imlawfal  combination  amonjr  milrondsy 
see  monographic  notes  by  Robert  Desty,  1  L. 
R.  A.  849;  9  L.  R.  A.  690. 

04.  COMMERCE  AMONG  SEVERAL.  STATES 
AND  WITH  FOREIGN  NATIONS  must  be  ab- 
solutely free  and  untrammeled,  except  as  regru- 
lated  by  Congress,  and  cannot  be  interfered 
with  by  contract  on  part  of  individuals,  asso- 
ciations, or  corporations  directly,  so  as  to  hin- 
der or  restrain  its  natural  current  or  volume.^ 
United  States  vs.  Coal  D.  Assoc,  86  Fed.  Rep. 
262,   268. 

66.  Contract  having  for  its  object  restric- 
tion of  interstate  commerce  is  contrary  to  pub- 
lic policy  and  void. — United  States  vs.  Ad- 
dyston P.  &  S.  Co.,  86  Fed.  Rep.  271,  297. 

66.  Mere  attempt  to  monopolize,  or  actual 
monopoly  of,  manufacture  of  article  may  not 
be  attempt,  executory  or  consummated,  to 
monopolize  commerce,  even  though  In  order  to 
dispose  of  product  instrumentality  of  com- 
merce is  necessarily  invoked. — United  States 
vs.  Knight  Co.,  166  U.  S.  1,  17,  bk.  39  U  ed. 
325,  15  Sup.  Ct.  Rep.  249. 

67.  Contracts  having  for  their  object  private 
gain  in  manufacture  of  sugar  in  state  are 
not  authorized  by  act  of  July  2,  1890,  where 
same  do  not  control  commerce  and  have  no 
direct  relation  to  interstate  commerce,  or  com- 
merce with  foreign  natlohs,  and  mere  fact  that 
trade  or  commerce  might  not  be  directly  af- 
fected is  not  sufficient  to  make  such  contracts 
illegal.— United  States  vs.  Knight  Co.,  156  U.  S. 
1,  17,  bk.  89  Jm  ed.  325,  16  Sup.  Ct  Rep.  249. 

III.     MONOPOLIES. 

As  to  combination  in  restraint  of  trade,  see 

note  41  Am.  St.  Rep.  899. 

As  to  Illegality  of  contracts  creatlnir  monop« 
ollcsy  or  trusts  generally,  see  monographio 
notes  by  Robert  Desty,  1  L.  R.  A.  466;  2  I*.  R. 
A.  33;  3  li.  R.  A.  632;  6  L.  R.  A.  457;  8  U  R.  A« 
600.  and  monographic  note  by  F.  S.  Rice,  13  Ia 
R.  A.  770. 

As  to  nature  of  monopolies  and  Illegal  com- 
binations to  llx  prices,  see  monographic  note  by 
F.  S.  Rice,  13  Li.  R.  A.  770. 

As  to  partnemhlps  or  corporations  entered 
Into  la  violation  of  law  and  creating  monopoly^ 
see  note  48  Am.  St.  Rep.  340. 

As  to  nnla^rful  combinations  between  rail, 
roads,  see  monographic  notes  by  Robert  Desty. 
1  L.  R.  A.  849;  9  L.  R.  A.  690. 

As  to  what  combinations  constitute  nnlaw^al 
tmsts,  see  monographio  note  74  Am.  St.  Rep. 
236-278. 

68.  DEFINITIOIT. — Monopoly  slgnllles  sole 
power  of  dealing  in  particular  thing,  or  doing 
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particular  thingr,  either  grenerally  or  In  particu- 
lar place. — San  Dlegro  W.  Co.  vs.  San  Diego  F. 
Co..  108  Cal.  649,  669.  41  Fac  Rep.  496.  29  L.  R. 
A.  839. 

69.  Where  all  or  bo  nearly  all  of  article  off 
trade  or  commerce  within  community  or  dis- 
trict Is  brought  within  hands  of  one  man,  or 
set  of  men,  as  to  practically  bring  handling 
of  production  of  commodity  or  thing  within 
8Dch  single  control,  to  exclusion  of  competition 
of  free  traffic  therein;  anything  less  than  this 
is  not  monopoly. — Herrlman  vs.  Menzles,  116 
Cal.  16,  20,  63  Am.  St  Rep.  82,  44  Fac.  Rep.  660, 
46  Id.  730,  35  Lu  R.  A.  818. 

70.  EMBRACJBS  TWO  ESSBNTIAL  BLB- 
MENTSy  namely,  acquisition  of  and  exclusive 
right  to,  or  exclusive  control  of,  that  trade, 
and  exclusion  of  all  others  from  that  right 
and  control. — United  States  vs.  Trans-Mlssourl 
F.  Assoc,  58  Fed.  Rep.  68,  82.  24  L.  R.  A.  73. 
See  In  re  Greene,  62  Fed.  Rep.  104.  116. 

71.  Usually  though  not  necessarily  harmful 
or  Injurious  to  public  Interests,  though  as 
that  term  Is  generally  used  Injury  to  public 
is  Implied,  and  competition  is  therefore  re- 
garded as  favorable  to  public  interests. — ^San 
Diego  W.  Co.  vs.  San  Diego  F.  Co.,  108  CaL 
S49.  559,  41  Fac.  Rep.  496.  29  L.  R.  A.  839. 

72.  INTENTION. — Actual  intent  to  monopo- 

Use  must  appear,  and  it  is  not  enough  that 
mere  tendency  of  provisions  of  contract  should 
be  to  restrain  competition,  because  in  such 
cases  restraint  of  competition  ceases  to  be 
ancillary  to.  and  becomes  main  purpose  of, 
contract.  Transfer  of  property  and  good-will 
of  partnership  agreement  is  merely  ancillary 
and  subordinate  to  that  purpose. — United 
States  vs.  Addyston  F.  &  S.  Co..  86  Fed.  Rep. 
271.  291.  See  Santa  Clara  V.  M.  &  L.  Co.  vs. 
Hayes.  76  Cal.  387,  9  Am.  St.  Rep.  211,  18  Fac 
Rep.  391;  Facific  F.  Co.  vs.  Adler,  90  Cal.  110, 
25  Am.  St.  Rep.  102.  27  Fac.  Rep.  36.  IIL  Dis- 
tilling &  C.  F.  Co.  vs.  Feople  ex  rel.  Moloney, 
156  111.  448,  47  Am.  St.  Rep.  200.  41  N.  E.  Rep. 
188.  Mich.  Richardson  vs.  Buhl,  77  Mich.  632, 
43  N.  W.  Rep.  1102.  6  L.  R.  A.  457.  Neb.  State 
Ts.  Nebraska  D.  Co.,  29  Neb.  700,  46  N.  W.  Rep. 
155.  N.  Y.  Arnott  vs.  Flttston  &  E.  C.  Co.,  68 
N.  T.  558.  23  Am.  Rep.  190;  Flttsburg  C.  Co. 
vs.  McMiUln.  119  N.  T.  46,  23  N.  E.  Rep.  630, 
7  U  R.  A.  46;  Feople  vs.  Milk  Exch.,  146  N.  Y. 
267.  45  Am.  St.  Rep.  609.  39  N.  E.  Rep.  1062,  27 
U  R.  A.  437;  Feople  vs.  North  River  S.  R,  Co., 
54  Hun  364.  366.  3  N.  Y.  Supp.  401,  7  Id.  406. 
Ohio.  State  vs.  Standard  O.  Co.,  49  Ohio  St. 
137,  34  Am.  St  Rep.  641,  80  N.  E.  Rep.  279,  16 
l*  R.  A  146.  Fed.  American  B.  &  M.  Co.  vs. 
Klotz.  44  Fed.  Rep.  721. 

73.  Not  essential  that  result  of  contract  or 
combination  should  be  complete  monopoly  in 
order  to  vitiate  such  contract.  It  is  sufficient 
if  it  really  tends  to  that  end  and  deprives  pub- 
lic of  advantage  that  Hows  from  free  compe- 
tition.—United  States  vs.  Knight  Co.,  166  U.  S. 
1. 16,  bk.  89  L.  ed.  326,  16  Sup.  Ct.  Rep.  249. 

74.  PUBLIC  POLICY  FATORS  UTMOST 
niEBDOM  TO  CONTRACT  within  limits  of 
law,  and  requires  that  business  transactions 
■hould  not  be  fettered  by  unnecessary  restric- 
tions.—Pacific  F.  Co.  vs.  Adler,  90  CaL  110,  117, 
25  Am.  St.  Rep.  102.  27  Fac.  Rep.  86. 


76.  Contract  tending  to  prevent  competition 
and  creating  monopoly,  void  upon  principles  of 
common  law,  as  against  public  policy,  which 
favors  competition  in  trade,  to  end  that  its 
commodities  may  be  offered  to  customers  as 
cheaply  as  possible,  public  policy  opposing 
monopoly  as  tending  to  advance  market  prices 
to  injury  of  general  public. — Feople  ex  reL 
Feabody  vs.  Chicago  G.  T.  Co.,  130  111.  268,  17 
Am.  St.  Rep.  819,  22  N.  E.  Rep.  798.  See  Santa 
Clara  V.  M.  &  L.  Co.  vs.  Hayes.  76  Cal.  387,  390, 
9  Am.  St.  Rep.  211.  18  Fac.  Rep.  391;  Railroad 
Co.  vs.  Collins,  40  Qa.  682;  Hazelhurst  vs.  Rail- 
road Co.,  43  Ga.  13;  Western  U.  Tel.  Co.  vs. 
American  U.  Tel.  Co..  66  Ga.  160,  38  Am.  Rep. 
781;  Doolln  vs.  Ward.  6  John.  (N.  Y.)  194;  Wil- 
bur vs.  How,  8  John.  (N.  Y.)  444;  Jones  vs. 
Caswell,  3  John.  Cas.  (N.  Y.)  29.  2  Am.  Dea 
134;  Arnott  vs.  Flttston  &  E.  C  Co.,  68  N.  Y. 
658,  669.  23  Am.  Rep.  190. 

76.  STAPLES  COMMODITIES.— Contracts  im- 
lawfnl  where  monopoly  relates  to  some  staple 

commodity  or  thing  In  general  requirement  and 
use  or  necessity,  and  not  something  of  mere 
luxury  or  convenience. — Herrlman  vs.  Menzles, 
116  CaL  16,  21.  66  Am.  St  Rep.  82,  44  Fac.  Rep. 
660.  46  Id.  730.  36  L.  R.  A.  318. 

77.  CONTRACTS— WHAT  AMOUNTS  TO«— 
Bet-ween  eoal  dealers  and  Importers  by  means 
of  which  prices  are  regulated  arbitrarily  so 
as  to  prevent  free  competition,  is  in  restraint 
of  interstate  commerce. — United  States  vs.  Coal 
D.  Assoc,  86  Fed.  Rep.  262,  268. 

78.  Contracts  or  combinations  between  em- 
ployers or  workmen  to  fix  and  abide  by  cer- 
tain prices  for  labor  or  services  may  be  valid 
in  their  inception,  but  become  Illegal  restraints 
of  trade  whenever  associations  formed  under 
them  interfere  with  freedom  of  those  who  are 
not  members  who  refuse  to  abide  by  their 
prices,  or  to  employ  or  be  employed  at  other 
rates,  or  whenever  such  associates  undertake 
to  prevent  non-members  from  using  their  prop- 
erty or  their  labor  as  they  see  fit. — United 
States  vs.  Trans-Missouri  F.  Assoc.  68  Fed. 
Rep.  68,  69,  24  L.  R.  A.  73.  See  Feople  vs. 
Fisher,  14  Wend.  (N.  Y.)  9,  28  Am.  Dec.  601; 
United  States  vs.  Worklngmen's  A.  Council,  64 
Fed.  Rep.  994,  1000,  26  L.  R.  A.  168. 

70.  Producers  and  dealers  in  staple  com- 
modities or  prime  necessities  of  people,  re- 
straining or  monopolizing  their  supply  or  en- 
hancing their  price,  holding  contracts  or  com- 
binations between  such  producers  or  dealers 
to  divide  their  profits  in  certain  fixed  produc- 
tion and  pooling  contracts  or  combinations  be- 
tween competing  common  carriers,  are  illegal 
restraints  of  trade,  and  void. — United  States  vs. 
Trans-Missouri  F.  Assoc,  68  Fed.  Rep.  68,  69, 
24  L.  R.  A.  73. 

80.  Controlling  domestic  enterprises,  manu- 
factures, agriculture,  mining,  production  in  all 
its  forms,  or  to  raise  or  lower  prices  or  wages, 
may  unquestionably  tend  to  restrain  external 
as  well  as  domestic  trade,  but  such  restraint 
would  be  indirect  result,  however  inevitable 
and  whatever  its  extent,  and  would  not  neces- 
sarily determine  object  of  contract,  combina- 
tion or  conspiracy. — United  States  vs.  Knight 
Co..  156  U.  S.  1,  16,  bk.  S9  U  ed.  S25,  16  Sup. 
Ct  Rep.  249. 
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81.  Controllinir   prices   of    cmnmodltles    are 

lllefiral  as  restralninsr  freedom  of  trade,  de- 
BtroylnfiT  competition. — Meyers  vs.  MeriUion, 
118  Cal.  852,  867,  50  Pac.  Rep.  662. 

82.  ControlllBK  ahlpineBt  and  supply  of  coal 

is  inimical  to  interest  of  public,  and  all  con- 
tracts deslgrned  to  effect  such  end  are  contrary 
to  public  policy  and  illegal. — Santa  Clara  V.  M. 
&  Lb  Co.  vs.  Hayes,  76  Cal.  887,  891,  9  Am.  St. 
Rep.  211,  18  Pac.  Rep.  891.  See  Stanton  vs. 
Allen,  6  Den.  (N.  Y.)  434,  49  Am.  Dec.  282; 
Saratogra  Co.  Bank  vs.  King:.  44  N.  Y.  87;  People 
vs.  Fisher.  14  Wend.  (N.  Y.)  9,  28  Am.  Dec.  501; 
Morris'  R.  C.  Co.  vs.  Barclay  C  Co.,  68  Pa.  St. 

173,  8   Am.    Rep.    159. 

88.  Devislnff  scheme  or  plas  to  obtain  pos« 
session  of  ermln  bass  so  as  to  secure  control, 
by  means  of  which  party  does  not  purchase 
but  prevents  others  from  sellln?  them,  clearly 
devised  for  purpose  of  removing  competition^ 
and  for  purpose  of  compelling:  farmers  to  pur- 
chase from  him  at  price  in  excess  of  real 
value,  creates  a  monopoly,  and  is  contrary  to 
public  policy  and  void. — Pacific  F.  Co.  vs. 
Adler,  90  Cal.  110.  118,  26  Am.  St.  Rep.  102, 
27  Pac  Rep.  86.  See  Central  Ohio  SL  Co.  vs. 
Guthrie,  85  Ohio  St.  666,  672. 

84i  Disabling  corporation  from  performance 
of  dvty  to  public  Imposed  upon  it  by  accept- 
ance of  Us  charter  is  void,  and  franchise  is 
forfeited. — ^United  States  vs.  Trans-Missouri  F. 
Assoc,  58  Fed.  Rep.  68,  82,  24  L.  R.  A.  78. 
See  Union  Pac  R.  Co.  vs.  Chicagro  R.  I.  &  P. 
R.   Co.,   51   Fed.  Rep.   309.  817,   821,  2  a  C.  A. 

174,  280,    236. 

85.  DrivlnfT  eat  all  bat  stronger  com- 
petitor, when  prices  are  agraln  so  as  not  only 
to  yield  profit  upon  orlgrlnal  Investment,  but 
to  recoup  losses  incurred  in  breaking  down 
competitors,  or  where  competitors  are  of 
equal  strengrth  and  tenacity  of  purpose,  it  may 
result  in  destruction  of  public  devices  by  col- 
lapse of  all  of  them. — San  Diegro  W.  Co.  vs. 
San  Diego  F.  Co.,  108  CaL  649,  659,  41  Pac 
Rep.  495,  29  L.  R.  A.  889. 

86.  S«nhanclnff  price  of  any  article  of  trade 
or  commerce  injurious  to  public. — United 
States  VB.  Trans-Missouri  F.  Assoc,  68  Fed. 
Rep.  68,  70,  24  L.  R.  A.  78.  See  People  vs. 
Fisher,  14  Wend.  (N.  Y.)  9,  28  Am.  Dec.  601. 

87.  Formlaff  combination  for  stUUnir  com- 
petition and  controUlnc  price  of  grraln,  cost 
of  storagre  and  expense  of  shipment,  thereby 
monopolizlngr  entire  grain  trade  of  town  and 
surrounding  country,  is  in  restraint  of  trade 
and  commerce  and  agralnst  public  policy.  Il- 
legal, and  void. — Craft  vs.  McConoughy,  79  IlL 
846,  22  Am.  Rep.  171. 

88.  Forming  tmst  for  purpose  of  secoring 
co-operatloa  In  boslness  of  manufacturing 
preserves,  and  selling  and  dealing  in  same  In 
home  and  foreigrn  markets,  secured  through 
extraordinary  powers  of  trustees  therein 
named,  *and  welding  together  all  Interests  in 
business  named  into  one  giant  combination 
or  partnership  under  absolute  dominion  and 
control  of  such  trustees,  and  which  could  not 
result  otherwise  than  In  grinding  monopoly, 
controlling  all  trade  in  business  specified, 
raising  or  depressing  prices  therein  at  will 
of  trustees,  1b  Illegal  and  void  as  injurious  to 


public  interest. — Bishop  vs.  American  P.  Co., 
157  111.  284,  311,  312,  48  Am.  St.  Rep.  317,  41 
N.  K  Rep.  766. 

88i.  Interfering  or  destroying  free  competl* 
tlon  or  permitting  such  interference  or  de- 
struction is  against  general  policy  of  law.— 
United  States  vs.  Trans -Missouri  F.  Assoc, 
58  Fed.  Rep.  58,  70,  24  L.  R.  A.  73.  See  Stew- 
art vs.  Transportation  Co.,  17  Minn.  372. 

90.  Interfering  wltb  business  of  such 
character  that  it  cannot  be  restrained  to  any 
extent  whatever  without  prejudice  to  public 
interests,  however  partial,  because  in  contra- 
vention of  public  policy. — Texas  &  P.  R.  Co. 
vs.  Southern  Pac  R.  Co.,  41  La.  Ann.  970.  17 
Am.  St  Rep.  446,  6  So.  Rep.  888.  See  Santa 
Clara  V.  M.  &  Lb  Co.  vs.  Hayes,  76  Cal.  387. 
9  Am.  SL  Rep.  211,  18  Pac  Rep.  391.  IIU 
Craft  vs.  McConoughy,  79  111.  846,  22  Am.  Rep. 
17.  If.  H.  Morrill  vs.  Boston  &  M.  R.  Co.,  6& 
N.  H.  637.  If.  Y.  Arnott  vs.  Plttston  &  E.  C. 
Co.,  68  N.  Y.  658,  23  Am.  Rep.  190.  Pa.  Morris' 
R.   C.   Co.   vs.   Barclay  C.   Co.,   68   Pa.   St.    173, 

8  Am.  Rep.  159.  Fed.  Woodstock  I.  Co.  vs. 
Richmond  &  D.  E.  Co.,  129  U.  S.  643,  644.  bk. 
82  L.  ed.  819,  9  Sup.  Ct  Rep.  402;  Gibbs  vs. 
Consolidated  G.  Co.,  130  U.  &  396.  408,  bk. 
82  L.  ed.  979,  9  Sup.  Ct.  Rep.  668;  Jackson  ve. 
McLean.  86  Fed.  Rep.   213. 

81.  Limiting  supply,  enhancing  price,  and 
monopolizing,  staple  articles  are  contrary  to 
public  policy  and  void  as  In  restraint  of  trade. 
— United  States  vs.  Trans-Missouri  F.  Assoc, 
68  Fed.  Rep.  68,  70,  24  L.  R.  A.  73.  See  Santa 
Clara  V.   M.   &  L.   Co.  vs.   Hayes,  76   Cal.   387. 

9  Am.  St.  Rep.  211.  18  Pac  Rep.  391.  La. 
India  B.  Assoc  vs.  Kock  &  Co.,  14  La.  Ann.  168. 
N.  Y.  People  vs.  North  River  &  R.  Co.,  64 
Hun  864,  7  N.  Y.  Supp.  406;  De  Witt  W.  C.  Co. 
vs.  New  Jersey  W.  C.  Co.,  14  N.  Y.  Supp.  277. 
Ohio.  Central  O.  S.  Co.  vs.  Guthrie,  85  Ohio 
St.  666.  Pa.  Morris'  R.  C.  Co.  vs.  Barclay  C. 
Co.,  68  Pa.  St.  173,  8  Am.  Rep.  169.  Fed. 
United  States  vs.  Jelllco  Mt.  C.  &  C  Co.,  46 
Fed.  Rep.  432,  12  L.  R.  A.  768. 

92.  Providing  for  formation  of  association 
between  firms  engaged  in  business  of  stevedor- 
ing, to  govern  and  control  business  to  be 
carried  on  by  its  members,  and  to  divide 
profits  and  losses  to  be  continued  for  five 
years,  with  right  to  fix  schedule  for  charges 
of  prices  for  work  done,  binding  members  to 
observe  such  prices,  and  to  carry  on  business 
according  to  contract  for  benefit  of  associa- 
tion, and  to  keep  full  accounts  and  render 
statements,  and  providing  for  liquidated  dam- 
ages in  case  of  failure  to  perform.  Is  not  in 
restraint  of  trade,  neither  does  it  create  mon- 
opoly, as  It  does  not  appear  that  parties  to 
combination  control  business  of  city  to  extent 
enabling  them  to  exclude  competition  therein 
or  control  prices  of  labor  or  business. — Her- 
rlman  vs.  Menzles,  116  CaL  16,  19.  21,  66  Am. 
St  Rep.  82,  44  Pac  Rep.  660,  46  Id.  780,  8& 
L.  R.  A.  818.  See  Printing  &  N.  R.  Co.  vs. 
Sampson,  L.  R.  19  Eq.  Cas.  462,  465,  12  Moak 
Eng.   Rep.   841. 

98*  Resorted  to  for  purpose  of  taking  trade 
ovt  of  realsft  of  eompetltlon  and  enhancing 
or  depressing  prices  of  commodities  will  not 
be  enforced,  but  their  execution  will  be  left 
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to  volition  of  partiea. — Santa  Clara  V.  11.  A 
L  Co.  vs.  Hayes,  76  Cal.  887,  892,  9  Am.  St. 
Bep.  211,  18  Pac  Rep.  391. 

94.  RestralBlBiT  eompetltloii  threatcniiiir 
i«bile  goodf  entered  Into  with  object  and  view 
of  controUlniT  and  necessarily  suppresslnsr 
supply  and  enhancing  price  of  articles  of 
ftctu&l  necessity,  and  embracing  In  their  equal 
efforts  all  territory  and  practically  all  people 
of  state,  menace  to  best  Interest  of  state  and 
opposed  to  public  policy. — Pacific  F.  Co.  vs. 
Adler.  90  Cal.  110,  117,  26  Am.  St  Rep.  102, 
27  Pac.  Rep.  36. 

96.  Rcstralminir  freedom  of  trade,  or  dlmla- 
VUmg  competition,  or  regrulatlng  prices  of 
commodities,  or  services,  is  prohibited  by 
lav.  and  all  combinations  of  capitalists  or  of 
workmen  for  purpose  of  Inlluenciner  trade  in 
tbeir  special  favor,  by  raisiner  or  reducingr 
prices,  are  llle^ral  agreements  to  combine, 
and  cannot  be  enforced  by  courts. — More 
Ta  Bennett,  140  111.  69,  83  Am.  St.  Rep. 
21<,  29  N.  E.  Rep.  888,  16  L.  R.  A.  361;  Bishop 
vs.  American  P.  Co.,  167  IlL  284,  810,  48  Am. 
St  Rep.  817,  41  N.  B.  Rep.  766.  See  Santa 
Clara  V.  M.  &  L.  Co.  vs.  Hayes,  76  Cal.  387, 
)  Am.  St.  Rep.  211,  18  Pac.  Rep.  391.  IV.  Y. 
Arnott  vs.  Plttston  &  E.  C.  Co.,  68  N.  Y. 
&a9,  23  Am.  Rep.  190.  Ohio.  Central  O.  &  Co. 
va  Guthrie,  36  Ohio  St  666.  Fa.  Morris'  R. 
C  Co.  vs.  Barclay  C.  Co.,  68  Pa.  St.  173,  8  Am. 
Rep.  169.  Fed.  American  P.  Co.  vs.  Taylor 
Hfg.  Co.,  46  Fed.  Rep.  162. 

86.    8«ppreMiiii|ir  eapply  and  eMhandnir  price 

of  lumber  in  four  counties  of  state,  void  as 
against  public  policy. — Santa  Clara  V.  M.  & 
L.  Co.  vs.  Hayes,  76  Cal.  387,  892,  9  Am.  bU 
Rep.  211.  18  Pac.  Rep.  891. 

97.  Wlicre  parties   ensascd  In  qnaal-pnblle 

^ployment. — ^United  States  vs.  Addyston  P. 
ft  a  Co.,  86  Fed.  Rep.  271,  291,  46  L.  R.  A. 
121  See  Railroad  Co.  vs.  Collins,  40  6a.  682; 
Hazelhurst  vs.  Railroad  Co.,  48  Oa.  18;  People 
ex  rel.  Peabody  vs.  Chicago  Q.  T.  Co.,  130  111. 
2S8,  17  Am.  St.  Rep.  319,  22  N.  E.  Rep.  798, 
8  L.  R.  A.  497;  Stockton  vs.  Central  R.  Co.. 
50  N.  J.  Eq.  (6  Dick.)  62,  24  Atl.  Rep.  964,  17 
L-  R.  A  97;  Hooker  vs.  Vandewater,  4  Den. 
(^'  T.)  349,  47  Am.  Dec.  268;  Stanton  vs.  Allen, 
S  Den.  (N.  Y.)  484,  49  Am.  Dec  282;  West 
Virginia  T.  Co.  vs.  Ohio  R.  P.  U  Co.,  22  W. 
Va.  600,  46  Am.  Rep.  627;  Glbbs  vs.  Consoli- 
dated G.  Co..  130  U.  a  896,  bk.  82  L.  ed.  979, 
*  Sup.  Ct   Rep.    663. 

W.    Where    relation    of    partnemlilpy    or    of 

▼endor  and  vendee,  or  employer  and  employee 
exist  between  parties,  restraints  upon  trade 
are  usually  enforceable  commensurate  only 
with  reasonable  protection  of  covenantee  in 
respect  to  main  transactions  affected  by  con- 
tract, but  even  fact  that  contract  is  one  for 
■ale  of  property  or  of  business  and  ffood-wlll 
or  for  making  of  partnership  or  corporation 
vlU  not  save  It  from  invalidity,  if  it  can  be 
shown  that  it  was  only  part  of  plan  to  ac- 
quire all  property  used  In  business  by  one 
mauagement  with  view  to  establish  monopoly. 
—United  States  vs.  Addyston  P.  &  8.  Co.,  86 
^«d.  Rep.  271,   290,  46  U  R.  A.   122. 

M.    WHAT  ARB  NOT  MOlfOPOLIES.— Com- 
Usatlens    between    tndlTtdvala    or   firms   for 


reerulations  of  prices  and  competition  in  busi- 
ness are  not  monopolies,  and  are  not  unlawful 
as  being:  in  restraint  of  trade  so  Ions  as 
reasonable,  and  do  not  Include  all  of  com- 
modities or  trade,  or  create  such  restrictions 
as  to  materially  affect  freedom  of  commerce. 
— Herrlman  vs.  Menzies,  116  Cal.  16,  22,  56 
Am.  St.  Rep.  82,  44  Pac  Rep.  660,  46  Id.  730, 
86  L.  R.  A.  318.  See  III.  Peoples'  O.  L.  Co. 
vs.  Chicago  O.  Lb  Co.,  20  111.  App.  492.  Mo* 
Presbury  vs.  Fisher,  18  Mo.  60;  Lonsr  vs.  Towl, 
42  Mo.  646,  97  Am.  Dec.  856;  Skrainka  vs. 
Scharrlngrhausen,  8  Mo.  App.  622.  Kng,  Col- 
lins vs.  Locke,  Lh  R.  4  App.  Cas.  674;  Proctor 
vs.  Sargent,  2  Scott  N.  R.  289. 

100.  Between  Insurance  companies  for  pur- 
pose of  prescribing  premium  rates  controlling 
business.  Is  trust  or  monopoly. — American  F. 
Ins.  Co.  vs.  State,  76  Miss.  24,  40,  22  So.  Rep. 
99;  Queen  Ins.  Co.  vs.  State,  86  Tex.  260,  266, 
269,  24  a  W.  Rep.  897,  22  L.  R.  A.  483. 

101.  Between  manofaetnrere  and  associa- 
tion of  wholesale  dealers  to  sell  goods  at 
uniform  Jobbing  price  for  fixed  quantities,  ex- 
clusively to  dealers  conforming  to  price  list, 
giving  to  all  wholesale  dealers  right  to  pur- 
chase upon  same  terms  as  members  of  asso- 
ciation upon  their  agreeing  to  maintain 
established  prices,  does  not  create  monopoly. 
— Park  &  Sons  Co.  vs.  National  W.  D.  Assoc 
176  N.  Y.  1,  96  Am.  St.  Rep.  678,  67  N.  E.  Rep. 
136. 

lOSL  Between  parties  to  act  coneertedly  la 
fixing  prices  at  which  they  will  sell  particular 
product  in  particular  city,  is  not  Illegal  ae 
being  in  restraint  of  trade  unless  it  appears 
that  they  have  monopoly  upon  that  product. — 
Herrlman  vs.  Menzies,  116  Cal.  16,  22,  66  Am. 
St.  Rep.  82,  44  Pac.  Rep.  660,  46  Id.  730,  86 
L.  R.  A.  818.  See  HL  Peoples'  Q.  L.  Co.  vs. 
Chicago  G.  L.  Co.,  20  111.  App.  492.  Mass. 
Central  S.  R.  Co.  vs.  Cushman,  143  Mass.  353, 
9  N.  E.  Rep.  629.  Mo.  Skrainka  vs.  Scharring- 
hausen,  8  Mo.  App.  622. 

103.  Between  parties  engaged  in  business 
for  avoiding  and  regulating  competition  be- 
tween themselves. — Central  S.  R.  Co.  vs.  Cush- 
man, 143  Mass.  863,  9  N.  E.  Rep.  629. 

104.  Maintaining  price,  Is  not  in  restraint 
of  trade,  even  though  It  abolishes  competition 
of  price,  where  no  restriction  is  placed  as  to 
quantity  to  be  sold,  or  territory  to  be  cov- 
ered by  sales. — Park  &  Sons  Co.  vs.  National 
W.  D.  Assoc,  175  N.  T.  1,  96  Am.  St  Rep. 
678.   67  N.  E.  Rep.   186. 

106.  Whereby  plaintiff  contracted  to  sell 
grain  bags  and  burlap  to  defendant  at  certain 
commission,  defendant  agreeing  to  accept  for 
them  average  price  it  received  for  bags  it 
sold,  plaintiff  having  exclusive  sale  of  bags 
and  bound  to  sell  certain  portion  of  them, 
standing  alone,  total  stranger  to  "scheme"  or 
'*plan,"  set  out  in  defendant's  answer  in  action 
for  commission,  held  good,  no  illegal  object 
appearing  or  transgression  of  law  being  ap- 
parent and  no  public  interest  injuriously 
affected. — Pacific  F.  Co.  vs.  Adler,  90  Cal.  110, 
121,  26  Am.  St.  Rep.  102,  27  Pac.  Rep.  36. 

rV.  REMEDIES— PLEADING  AND  PRACTICE. 
lOe.     COURTS   "WILL   NOT   ENFORCE    CON- 
TRACTS which  are  In  restraint  of  trade,  and 
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this  Is  only  psnalty  It  will  inflict,  as  It  wlU 
not  sntsrtain  proceedings  to  confiscate  or 
destroy,  either  wholly  or  partially,  property 
which  Is  subject  of  such  contract. — Havemeyer 
vs.  Superior  Court.  84  Cal.  S27»  878,  18  Am. 
St.  Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A.  627. 

107.  Execution  of  Illegal  contract  in  re- 
straint of  trade  will  be  left  to  volition  of 
parties  thereto;  law  does  not  prohibit  such 
contracts,  but  merely  declines  to  recognize 
their  validity,  and  considers  disadvantage  so 
imposed  upon  contract  sufficient  shelter  to 
public. — Continental  Ins.  Co.  vs.  Board  of  Fire 
Underwriters,  67  Fed.  Rep.  ilQ,  318.  See  Santa 
Clara  V.  M.  &  L.  Co.  vs.  Hayes.  76  Cal.  387, 
18  Pac.  Rep.  391;  Mogul  8.  Co.  vs.  McGregor,  21 
Q.  B.  Div.  644,  23  Q.  B.  Dlv.  698,  1892  App. 
Cas.   26. 

108.  Lcglalatiirc  has  not  attached  any  other 
panlahment  to  contracts  of  natural  persons  in 
restraint  of  trade  than  that  of  making  them 
non-enforceable,  and  legislature  having 
stopped,  courts  must  stop  also. — Havemeyer 
vs.  Superior  Court,  84  Cal.  827,  879,  18  Am. 
St.  Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A.  627. 

100.  ALLEGATION. — In  action  for  damages 
for  breach  of  contract  not  to  set  up  rival  busi- 
ness and  to  pay  given  sum  in  case  of  so 
doing,  plaintiff  by  alleging  establishment  of 
rival  business  shows  breach  of  contract  and 
cause  of  action,  and  is  not  required  to  allege 
non-payment. — Franz  vs.  Bieler,  126  Cal.  176, 
179,  66  Pac.  Rep.  249.  68  Id.  466.  See  Hughes 
vs.  Houlton,  6  Blackf.  (Ind.)  180;  Beasley  vs. 
Gillespie.  4  Bibb  (Ky.)   314. 

110.  DAMAGES. — Rl^ht  to  recover  stipv- 
lated  dnmaires  for  breach  of  covenant  will  not 
be    barred    by   mere    fact    that    covenant    em- 


braces larger  territory  than  that  authorized 
by  statute,  and  plaintiff  should  be  put  to 
proof  of  his  actual  damages. — Franz  vs.  Bieler, 
126  Cal.  176,  182.  66  Pac.  Rep.  249,  68  Id.  466. 
See  Price  vs.  Green,  16  Mees.  &  W.  846. 

111.  Parties  may  properly  stipulate  speci- 
fied sum  as  liquidated  damages  for  breach  of 
covenant  where  there  is  not  excess  of  terri- 
tory and  plaintiff  is  not  required  to  prove 
any  thing  more  than  breach  of  contract  in 
order  to  recover  such  stipulated  damages. — 
Franz  vs.  Bieler,  126  Cal.  176,  181,  66  Pac.  Hep. 
249,  68  Id.  466.  See  Potter  vs.  Ahrens,  110 
Cal.  674,  43  Pac.  Rep.  388. 

As  to  stlpnlatlng  Uqaldated  damageSf  see 
ante  i  1671  and  note. 

112.  INJUNCTION.— Mere  fact  that  only 
nominal  damages  are  proven  will  not  pre- 
vent plaintiff  from  relief  by  way  of  injunction 
restraining  breach  of  agreement  restraining 
trade,  where  such  agreement  is  valid  and 
within  limits  of  law. — Brown  vs.  Kling,  101 
Cal.  296,  302,  86  Pac  Rep.  996.  See  Langan  vs. 
Langan,  91  Cal.  664,  27  Pac.  Rep.  1092. 


118.  Burden  Is  on  party  who  seeks  to 
strain  freedom  of  eoatraety  to  make  it  plainly 
and  obviously  clear  that  the  contract  is 
against  public  policy. — ^United  States  vs. 
Trans-Missouri  F.  Assoc,  58  Fed.  Rep.  68, 
78,  24  I4.  R.  A.  73. 

114.  Evidence  may  be  given  in  action  for 
breach  of  contract  to  show  that  articles  with 
which  defendant  is  charged  with  selling  do 
not  come  within  description  of  those  speci- 
fied in  contract. — Prior  vs.  Diggs  (Cal.  Oct. 
1,  1892),  31  Pac.  Rep.  166.  See  Hoitt  vs.  Moul- 
ton,   21  N.  H.  688. 


§1675.    EXCEPTION   IN   FAVOR   OF    PABTNERSHIP    ARRANOEMENTS. 

Partners  may,  upon  or  in  anticipation  of  a  dissolution  of  the  partnership,  agree 
that  none  of  them  will  carry  on  a  similar  business  within  the  same  city  or  town 
where  the  partnership  business  has  been  transacted,  or  within  a  specified  part 

thereof.  History:     Enacted  March  21,  1872. 

Applied*   cltedy   constraed,   referred   to,   etc..  Cal.  862,  867,  60  Pac  Rep.  66S  (construed  and 

In:     City  C.  B.  Works  vs.  Jones.  102  Cal.  606,  applied  with   991678,  1674). 

610,  86  Pac  Rep.   841    (construed  and  applied  See  anta  9  1674  note. 
with   991678,   1674);   Meyers   vs.  MeriUion,   118 

§  1676.    GONTRAGT  IN  BESTRAINT  OF  IHABRIAOE,  VOID.    Every  contract 
in  restraint  of  the  marriage  of  any  person,  other  than  a  minor,  is  void. 

History:     Enacted  March  21,  1872. 
As  to  eoBtraet  In  restraint  of  marrlase^  seeanta  9  710  and  nott. 
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TITLE   V. 

EXTINCTION    OF    GONTBAGTa 

Chapter  L    Gontraots,  How  Extikguishxd,  1 1688. 
IL    BsscissiON,  SS 1688-1691. 
UL    Alteration  and  Canoklation,  SS  1697-1701. 

CHAPTER   I. 

CONTRACTS,  HOW  BXTINQUISHBIX 
11682.    Contract,  how  extinguiahedL 

§  1682.  OONTBAOT,  HOW  EXTINOniSHED.  A  contract  may  be  extingnislied 
in  like  maimer  with  any  other  obligation,  and  also  in  the  manner  prescribed  by 
^S  title.  History:    Enacted  March  21,  1872. 


Aifllcd,  elted,   QOBstmedy  referred  to,  etc..  An  to  eoadlttoas  te  vwrtvalat  •!  mmrxUm^i  aee 

fa:    GrlBwold  vs.  Pleratt,  110  Cal.  259,  S68,  42      ante  1710  and  note. 
Pac  Rep.    820    (construed   and   applied    with 
oth«r  lections). 

CHAPTER  IL 

RESCISSION. 

fl888.    Beseiflsion  extingaisheB  contract.  S1690.    When  stipiilations  against  right  to  re- 

91689.    When  party  may  rescind.  scind  do  not  defeat  it. 

S 1691.    Bescission,  how  effected. 

§  1688.  RESCISSION  EZTINOUISHES  OONTRAOT.  A  contract  is  extinguished 
by  its  rescission.  History:    Enacted  March  21, 1872. 

APPLIBD,    CITBD,    OOHSTRVBD,    refeRe4  688,     696,    29    Fae.     22e     (oonstnied    and    ap- 

te,  etc.,   in:     Sohroeder   vs.    Wlttram,   66    CaL  plied). 

136,  689,  6   Pac  Rep.  787   (construed  and  ap-  Am  to  resdssloM  of  oontraets,  see  fuU  anno- 

Plied  with  11689);  Wilcox  vs.  XiSttln*  98  CaL  tatlon  post  118406*8408  and  notes. 

§  1689.  WHEN  PARTY  HAT  RESCIND.  A  party  to  a  contract  may  rescind 
the  same  in  the  following  cases  only : 

1.  If  the  consent  of  the  party  rescinding,  or  of  any  party  jointly  contracting 
with  him,  was  given  by  mistake,  or  obtained  through  duress,  menace,  fraud,  or 
undue  influence,  exercised  by  or  with  the  connivance  of  the  party  as  to  whom  he 
rescinds,  or  of  any  other  party  to  the  contract  jointly  interested  with  such  party; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds,  the  consideration 
for  his  obligation  fails,  in  whole  or  in  part ; 

3.  If  such  consideration  becomes  entirely  void  from  any  cause ; 

4.  If  such  consideration,  before  it  is  rendered  to  him,  fails  in  a  material  respect, 
from  any  cause ;  or, 

5.  By  consent  of  all  the  other  parties. 

History:    Enacted  March  21,  1872. 

Applied,  eltedf  eosstraed,  vofonod   to,  eta*  strued  and  applied  with  other  sections);  Law- 

In:    Hallidle  vs.  Sutter  St.  R.  Co.,  68  Cal.  576,  rence  vs.  Gayetty,  78  Cal.  126,  184,  12  Am.  St. 

<77   (construed    and    applied);    Sohroeder    vs.  Rep.  29,  20  Paa  Rep.  882   (construed  and  ap- 

Wittram.    66    CaL    686,    689.    6    Paa    Rep.    787  piled);   Colton   vs.   Stanford,   82   CaL   861,   898, 

(construed   and   applied   with   |1688);    Burkle  16   Am.   St   Rep.   187,   28   Paa   Rep.   16    (con- 

vn  Levy,   70  CaL    260,   254,   11   Paa   Rep.    648  strued  and  applied  with  other  sections);  Wll- 

(eonstrued  and  applied  with  11691);  Fish  vs.  cox  vs.  Lattln,  88  CaL  588,  694,  29  Paa  Rep. 

Btnson,  71  CaL  428,  440,  12  Paa  Rep.  464  (eon-  226    (construed  and  applied);   Lioalsa  ▼■•  Stt« 

c.  a^9i. 
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perior  Court,  86  CaL  11,  81,  SO  Am.  St.  R«p. 
197,  8  Li.  R.  A.  876,  sab  nom.  Lioalxa  vb.  Lievy, 
24  Pao.  Rep.  707  (construed  and  applied  with 
other  Bectlons);  Joshua  Hendy  Machine  Works 
vs.  American  8.  B.  Ins.  Co.,  86  Cat  248,  251, 
21  Am.  St.  Rep.  88,  24  Pac.  Rep.  1018  (con- 
strued and  applied  with  other  sections);  Dob- 
inson  vs.  McDonald,  92  Cal.  83,  87,  27  Pac 
Rep.  1098  (construed  and  applied  with  other 
sections) ;  Stelnhart  vs.  National  Bank,  94  Cal. 
862.  366,  28  Am.  St.  Rep.  132,  29  Pac.  Rep. 
717  (construed  and  applied);  Dolllver  vs.  Dol- 
liver,  94  Cal.  642,  646.  30  Pac.  Rep.  4  (con- 
strued and  applied  with  other  sections);  Toby 
vs.  Oregon  Pac.  R  Co.,  98  Cal.  490,  499,  88 
Pac.  Rep.  650  (construed  and  applied  with 
93  499.  3406-3408);  Jurgrens  vs.  New  York  L. 
Ins.  Co.,  114  Cal.  161,  167,  46  Pac.  Rep.  1054, 
46  Id.  886  (construed  and  applied);  Wester- 
feld  vs.  New  York  L.  Ins.  Co.,  129  C^l.  68,  85, 


68  Pao.  Rep.  92,  61  Id.  887  (oonstrued  and 
applied  with  other  seetloiui);  Richter  vs.  Unioo 
Lb  &  S.  Co..  129  Cal,  867,  872,  62  Pac.  Rep.  39 
(construed  and  applied);  Schweikert  vs.  Sea- 
vey  (Cal.  Oct  80,  1900),  62  Pac  Rep.  600,  602 
(oonstrued  and  applied  with  11691);  Owen  vs. 
Pomona  L.  &  W.  Co.,  181  Cal.  680,  646,  63  Pac 
Rep.  850,  64  Pac.  Rep.  268  (construed  and 
applied);  Smith  vs.  Blandln,  188  Cal.  441,  443. 
66  Pac.  Rep.  894  (construed  and  applied  with 
other  sections);  Wingerter  vs.  San  Francisco, 
134  Cal.  547,  548,  86  Am.  St.  Rep.  294,  66  Pac 
Rep.  780  (construed  and  applied);  Kimball  vs. 
Tripp,  136  Cal.  631,  635,  69  Pac.  Rep.  428  (con- 
strued and  applied);  Latimer  vs.  Capay  V.  L*. 
Co..  137  Cal.  286,  290,  70  Pac.  Rep.  82  (con- 
strued and  applied). 

Am  to  rescission  of  contracts,  see  full  anno* 
tatlon  post  S9  3406-8408  and  notes. 


§  1690.  WHEN  STIPULATIONS  AOAINST  SIOHT  TO  RESCIND  DO  NOT 
DEFEAT  IT.  A  stipulation  that  errors  of  description  shall  not  avoid  a  contract,  or 
shall  be  the  subject  of  compensation,  or  both,  does  not  take  away  the  right  of  re- 
scission for  fraud,  nor  for  mistake,  where  such  mistake  is  in  a  matter  essential  to 
the  inducement  of  the  contract,  and  is  not  capable  of  exact  and  entire  compensa- 

tioil-  History:     Enacted  Mardi  21,  1872. 

§  1691.  RESCISSION,  HOW  EFFECTED.  Rescission,  when  not  effected  by 
consent,  can  be  accomplished  only  by  the  use,  on  the  part  of  the  party  rescinding, 
of  reasonable  diligence  to  comply  with  the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts  which  entitle  him  to 
rescind,  if  he  is  free  from  duress,  menace,  undue  influence,  or  disability,  and  is 
aware  of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of  value  which  he  has  received 
from  him  under  the  contract ;  or  must  offer  to  restore  the  same,  upon  condition  that 
such  party  shall  do  likewise,  unless  the  latter  is  unable  or  positively  refuses  to 
do  so. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  408,  held  unconstitutional,  see  history, 
§  4  ante. 


Applied,  cited,  eonstmed,  referred  to,  etc., 
in:  Marston  vs.  Simpson,  64  Cal.  189,  190 
(construed  and  applied);  Burkle  vs.  Levy,  70 
Cal.  260,  264,  11  Pac.  Rep.  648  (construed  and 
applied  with  91689);  Wilson  vs.  Sturgis,  71 
Cal.  226,  229,  16  Pac.  Rep.  772  (construed  and 
applied);  Bailey  vs.  Fox,  78  Cal.  889.  396.  898, 
20  Pac.  Rep.  868  (construed  and  applied); 
Loalza  vs.  Superior  Court,  86  CaL  11,  81.  20 
Am.  St.  Rep.  197,  9  L.  R.  A.  876,  sub  nom. 
Loaiza  vs.  Levy,  24  Pac.  Rep.  707  (construed 
and  applied  with  91689);  More  vs.  Calkins. 
86  Cal.  177,  190,  29  Am.  St  Rep.  128.  24  Pao. 
Rep.  729  (construed  and  applied);  Hammond 
vs.  Wallace,  86  Cat.  622,  631,  20  Am.  St  Rep. 
239,  24  Pao.  Rep.  837  (construed  and  applied): 
Stratton  vs.  California  L.  &  T.  Co.,  86  Cal.  368, 
861.  24  Pao.  Rep.  1066  (construed  and  applied); 
Benson  vs.  Shotwell,  87  Cal.  49.  60,  26  Pac. 
Rep.  249  (construed  and  applied);  Doblnson 
vs.  McDonald,  92  Cal.  88,  87,  27  Pac.  Rep.  1098 
(construed  and  applied  with  other  sections); 


Delano  vs.  Jacoby.  96  Cal.  276,  282,  81  Am.  St 
Rep.  201.  31  Pac.  Rep.  290  (construed  and  ap- 
plied); Toby  vs.  Oresron  Pac  R.  Co.,  98  Cal. 
490.  499,  88  Pac.  Rep.  660  (construed  and  ap- 
plied with  other  sections);  Gamble  vs.  Tripp. 
99  Cal.  228,  227,  88  Pac.  Rep.  861  (construed 
and  applied);  Marten  vs.  Burns  W.  Co..  99  Cal. 
866,  867.  88  Pac  Rep.  1107  (construed  and 
applied):  Merrill  vs.  Merrill.  108  Cal.  287.  292. 
86  Pac  Rep.  768,  37  Id.  392  (construed  and 
applied);  Maddock  vs.  Russell,  109  Cal.  417. 
426.  42  Pac  Rep.  189  (construed  and  applied 
with  8  3407);  Bancroft  vs.  Bancroft,  110  Cal. 
874.  879.  42  Pac  Rep.  896  (construed  and  ap- 
plied); Rohrbacher  vs.  Kleebauer,  119  CaL 
260,  264,  61  Pac  Rep.  841  (construed  and  ap- 
plied); Wilder  vs.  Beede,  119  Cal.  646.  648.  61 
Pac  Rep.  1083  (construed  and  applied);  Glock 
vs.  Howard  A  W.  C.  Co.,  123  Cal.  1.  16.  69  Am. 
St  Rep.  17,  66  Pac.  Rep.  713.  48  L.  R.  A.  19» 
(construed  and  applied);  Whyte  vs.  Rosen- 
crantz,  128   Cal.   684,   648,   69   Am.  St.   Rep.   90, 
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SI  Pae.  Rep.  486  (construed  and  applied); 
Wolfe  va  Titus,  124  Cat  264,  66  Pac.  Rep. 
1042  (construed  and  applied  with  8  8407) ;  Har- 
riDgton  va  Paterson,  124  Cat  642,  644,  67  Pac 
Rep.  476  (construed  and  applied);  Westerfeld 
n.  New  York  L.  Ins.  Co.,  129  Cat  68,  86,  68 
Pae.  Rep.  92,  61  Id.  667  (construed  and  applied 
with  other  sections);  Schweikert  vs.  Seavey 
(Cai.  Oct.  30,  1900),  62  Pac  Rep.  600,  602  (con- 


strued and  applied  with  §1689);  Phillips  vs. 
Sanfirer  L.  Co.,  130  Cat  431,  488,  62  Pac  Rep. 
749  (construed  and  applied  with  other  sec- 
tions); Southern  Pac  R.  Co.  vs.  Choate,  182 
Cat  278,  280,  64  Pac  Rep.  292  (construed  and 
applied);  Wills  vs.  Porter,  182  Cat  616,  621,  64 
Pac  Rep.   896    (construed  and  applied). 

As  to  reselsBioB  of  eomtrmetm,  see  full  anno- 
tation post  U  8406-8408  and  notes. 


CHAPTER  IIL 

AliTERATION   AND    CANCELLATION. 


11697.    Alteration  of  verbal  contracts. 
SI698.    Written  contracts,  how  modified* 
{1699.    Extinction  by  cancelation,  etc 


§  1700.    Extinction  by  nnanthorized  alteration. 
{ 1701.    Alteration  of  duplicate^  not  to  preju- 
dice. 


§  1697.  ALTERATION  OF  VERBAL  00NTRAGT8.  A  contract  not  in  writing 
may  be  altered  in  any  respect  by  consent  of  the  parties,  in  writing,  without  a  new 
consideration,  and  is  extinguished  thereby  to  the  extent  of  the  new  alteration* 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  342. 

celatlon  of  eoMtnicta,see  full  annotation  post  S9  3412-S414  and  notes. 


Am  to  altemtloB 

§1698.    WRITTEN  CONTRACTS,  HOW  MODIFIED.     A  contract  in  writing 

may  be  altered  by  a  contract  in  writing,  or  by  an  executed  oral  agreement,  and 

not  otherwise. 

History:     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  243.  ! 


Applied,  cited,  eoiuitraed,  referred  to,  eta, 
in:  Erenbergr  vs.  Peters,  66  Cal.  114,  116,  4 
Pac.  Rep.  1091  (construed  and  applied);  Tay- 
lor T8.  Soldati,  68  Cal.  27,  28.  8  Pac.  Rep.  518 
(construed  and  applied);  Tapia  vs.  Demartinl, 
77  CaL  388,  388.  11  Am.  St.  Rep.  288,  19  Pac. 
Rep.  641  (construed  and  applied);  Smith  vs. 
Taylor.  82  CaL  633.  646,  23  Pac.  Rep.  217  (con- 
itrued  and  applied);  Quidery  vs.  Qreen,  96 
QaI  630,  634,  80  Pac.  Rep.  786  (construed  and 
applied);  Benson  vs.  Shotwell,  103  Cal.  168, 
167.  S7  Pac.  Rep.  147  (construed  and  applied); 
Thompson  vs.  Grorner,  104  Cal.  168,  170,  43  Am. 
8t  Rep.  81,  37  Pac.  Rep.  900  (construed  and 
applied);  Helm  vs.  Rutin  (Cal.  April  4,  1896), 
40  Pac.  Rep.  39,  40  (construed  and  applied); 
Dnnn  vs.  Price,  112  Cal.  46,  62,  44  Pac.  Rep.  364 
(eonstrued  and  applied);  Piatt  vs.  Butcher,  112 
Cal  634.  636.  636,  44  Pac.  Rep.  1060  (construed 
and  applied);  Bradford  Inv.  Co.  vs.  Joost,  117 


Cal.  204,  211,  48  Pac.  Rep.  1083  (construed  and 
applied);  Anderson  vs.  Johnston,  120  Cal.  667, 
669,  63  Pac.  Rep.  264  (construed  and  applied): 
Stockton  C.  H.  &  A.  Works  vs.  Glens  Falls 
Ins.  Co.,  121  Cal.  167,  176,  63  Pac  Rep.  666 
(construed  and  applied);  Hochstein  vs.  Ber^- 
hauser,  123  Cal.  681,  686,  66  Pac.  Rep.  647 
(construed  and  applied);  Mackenzie  vs.  Hods- 
kin,  126  Cal.  691.  698,  77  Am.  St.  Rep.  209.  69- 
Pac.  Rep.  86  (construed  and  applied);  Hene- 
han  vs.  Hart,  127  Cal.  666,  667,  60  Pac.  Rep.- 
426  (construed  and  applied);  Main  St.  &  A.  P. 
R.  Co.  vs.  Los  Angeles  T.  Co.,  129  Cal.  801, 
806,  61  Pac.  Rep.  937  (construed  and  applied 
with  11697  of  Code  Civ.  Proc);  Harloe  vs. 
Lamble,  182  Cal.  133,  136,  64  Pac  Rep.  88 
(construed  and  applied). 

As  to  alteratloM  and  caacelatiOM  of  com- 
tracts,  see  full  annotation  post  88  8412-8414  and 
notes. 


§  1699.  EXTINCTION  BT  CANCELATION,  ETC.  The  (iestruction  or  cancela- 
tion of  a  written  contract,  or  of  the  signature  of  the  parties  liable  thereon,  with 
intent  to  extinguish  the  obligation  thereof,  extinguishes  it  as  to  all  the  parties  con- 
senting to  the  act.  History:     Enacted  March  21,  1872. 

Appltedy   eltedf   coBstraed»  referred   tOp   etc..         As  to  alteratloM  and  esMeelatloB  of  eoBtraet% 

In:    Brock   vs.    Pearson.   87   Cal.    68i;    684,   26    see  full  annotation  post  99  8412-8414  and  notes. 
Pac  Rep.  968   (construed  and  applied). 

§  1700.  EXTmOTION  B7  UNAUTHOBIZED  ALTERATION.  The  intentional 
<)<straction,  cancelation,  or  material  alteration  of  a  written  contract,  by  a  party; 


i  1701  (1444)  DUPLICATB  COIVTRAOTS— AI^TBRATIOlf »  BFTBOT.  [DIt.  Ill,  Pt.  U. 

entitled  to  any  benefit  under  it,  or  with  his  consent,  extinguishes  all  the  executory 
obligations  of  the  contract  in  his  fayor,  against  parties  who  do  not  consent  to  the 

act.  History:     Enacted  March  21,  1872. 

§  1701.  ALTERATION  OF  DXTPUGATE,  NOT  TO  PREJUDICE.  Where  a  con- 
tract  is  executed  in  duplicate,  an  alteration  or  destruction  of  one  copy,  while  the 
<vther  csiYtSy  is  not  within  the  provisions  of  the  last  section. 

History:    Enacted  March  21,  1872. 
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PABT       III. 

OBLIGATIONS  IMPOSED  BY  LAW. 


11708.    Abstinenee  from  injiixy. 
(1709.    Fraudulent  deceit 
J1710.    Deceit,  what. 
S1711.    Deceit  upon  the  publie,  etc 
§1712.    Bestoration    of    thing    wrongful]/    ae- 
quired. 


S 1718.    When  demand  Beeessarr. 

i  1714.    Besponaibility    for   wilful   aeti^ 

gence,  etc. 
i  1715*    Other  obligations. 


negli- 


§  1708.    ABSTINENOE  FROM  INJUBT.    Every  person  is  bound,  without  con- 

tract,  to  abstain  from  injuring  the  person  or  property  of  another,  or  infringing 

upon  any  of  his  rights. 

History:     Enacted  March  21,  1872. 

1.  Applied,    cited,    construed,    referred    to, 

etc. 

2.  Animals — ^Damages   for   injuries   bjr   ▼!• 

cious. 
8.  Articles  known  to  be  dangerous — ^DeliY- 
ery  without  notice. 

4.  Same— Folding  bed   defective. 

5.  Articles  not  dangerous  in  nature— Known 

defect. 

6.  Article  seller  believes  to  be  safe. 

7.  Care  required  in  acting  through  servant. 

8.  Inducing   party   to   part   with    property 

without  adequate  consideration. 

9.  Liability  for  f aUure  to  furnish  suitable 

appliances. 
10-13.  liability  for  injury  to  stock  by  sale  of 
unwholesome  food. 

14.  Same— Implied  warranty. 

15.  Same — Copper  clasps  in  bran. 
16,17.  Same— White  lead  in  hay. 

18.  Same— Measure  of  damages. 

19.  Liability   of   promoters   making  fraudu* 

lent  representations. 
20-22.  Liability  of  corporation  for  issuance  of 

spurious  stock. 
23-26.  Same— Liability  of  directors. 


L  APPLIED,  CTTBD,  CONSTRVBD,  RB- 
HtRRBD  TO,  etc.,  in:  Bancroft  vs.  Bancroft. 
lie  Cal.  374,  886,  42  Pac  Rep.  896  (applied  in 
connection  with  other  sections);  Lewis  vs. 
Terry,  111  Cal.  89,  46,  62  Am.  St  Rep.  146,  43 
Ptc.  Rep.  898,  81  L.  R.  A.  220  (applied);  CIow- 
dls  vs.  Fresno  F.  &  Irr.  Co.,  118  Cat  816. 
3!1.  62  Am.  St  Rep.  288,  60  Pac.  Rep.  878 
(applied  In  connection  with  other  sections); 
McCall  vs.  Paclflc  M.  S.  &  Co.,  123  C^l.  42, 
4i  65  Pac.  Rep.  706  (applied  in  connection 
with  other  sections). 

2.  ANIMALS— Ticlovs,— as  to  liability  for 
d&mapes  by,  see  post  i  1714  note  pars.  18-28, 
M-49. 

As  to  liability  of  owners  for  acts  of  vieiovs 
6t8a,  see  notes  10  Am.  Rep.  270;  86  Am.  Rep. 
7S2;  27  L.  R.  A.  862;  (brief)  80  L.  R.  A.  608; 
M  L  R.  A.  420. 

As  to  Italinity  whero  doir  wroncfnlly  pro- 
vskei,  see  note  61  Lb  R.  A.  861. 

As  to  liability  for  bite  of  doir  previonaty 
scstl^  see  note  66  Lw  R.  A.  671. 


8.  ARTICLB8  KNOWN  TO  BB  DANGBR. 
OUS. — Delivery  of  article  known  to  be  dansrer- 
ous  or  obnoxious  to  another  person,  without 
notice  of  Its  nature,  renders  party  making 
such  delivery  liable  for  any  Injury  which  may 
be  reasonably  contemplated  to  be  likely  or 
which  does  in  fact  result  therefrom  to  that 
person  or  any  other  who  Is  not  himself  In 
fault — ^Lewls  vs.  Terry,  111  Cal.  89,  46,  62  Am. 
St  Rep.  146,  48  Pac.  Rep.  898,  81  L.  R.  A.  220; 
WelUngrton  vs.  Downer  Oil  Co.,  104  Mass.  64; 
Schubert  vs.  J.  R.  Clark  Co.,  49  Minn.  831,  386, 
82  Am.  St  Rep.  669,  61  N.  W.  Rep.  1108. 

4.  FoldinsT  bed  sold  with  representations 
tbat  same  was  safey  when  vendor  knew  article 
to  be  really  unsafe,  renders  him  liable  for  any 
injury  which  may  be  contemplated  as  likely 
to  result,  and  which  does  In  fact  result,  there- 
from.— ^Lewis  vs.  Terry,  111  Cal.  89,  46,  62 
Am.  St  Rep.  146,  48  Pac  Rep.  898,  81  L.  R.  A. 
220. 

8.  ARTICLB8  NOT  DAN0BR017S  IN  NA- 
TURE, In  general,  that  fact  would  seem  to 
enhance  wron?  of  representing:  to  be  safe  for 
use  when  known  to  be  really  unsafe,  for 
dangrer  Is  thus  rendered  more  Insidious.— 
Lewis  vs.  Terry,  111  Cal.  39,  45,  62  Am.  St  Rep. 
146,  43  Pac.  Rep.  898,  81  L.  R.  A.  220. 

6.  ARTICLB  8BL.LBR  BBLIBYBS  TO  BB 
8AFB  and  warrants  accordingly,  though  ac- 
tually unsafe,  he  Is  not  liable  for  injuries 
resulting  from  Its  defective  or  unsafe  con- 
dition to  person  who  Is  neither  party  to  con- 
tract with  him  nor  one  for  whose  benefit 
contract  is  made. — Lewis  vs.  Terry,  111  Cal. 
89,  44,  62  Am.  St  Rep.  146,  48  Pac  Rep.  898, 
81  L.  R.  A.  220;  Helzer  vs.  Klnffsland  A  D. 
Mfff.  Co.,  110  Mo.  605.  83  Am.  St  Rep.  482.  19 
S.  W.  Rep.  630;  Cougrhtry  vs.  Globe  Woolen 
Co.,  66  N.  Y.  124,  127,  16  Am.  Rep.  887.  See 
Wlnterbottom  vs.  Wrlgrht  10  Mees.  &  W.  109. 

7.  CARB  RBCtVIRBD  OF  PRINCIPAL  ACT- 
ING THROUGH  SERVANT  to  prevent  injury 
to  persons  or  property  of  another, — as  to,  see 
Clowdls  vs.  Fresno  F.  &  Irr.  Co.,  118  Cal. 
815.  821,  62  Am.  St  Rep.  238,  60  Pac.  Rep.  878. 

See  also  post  {1714  and  note. 

8.  INDUCING  PARTY  TO  PART  IVITH 
PROPERTY    FOR    INADE<|UATB    OONSIDEIU 
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ATION  1b  violation  of  obllfiratlon  Imposed  by 
law,  belnfiT  Infringement  upon  plalntlfC's  rights 
(dls.  op.). — Bancroft  vs.  Bancroft,  110  CaL  874, 
885,   42  Pac.  Rep.   896. 

Am  to  fraud  areneraUyy  see  ante  991571-1574 
and  notes. 

0.  LIABILITY  FOR  FAILURES  TO  FUR- 
NISH CONTRACTOR  AND  HIS  EMPLOYBBS 
WITH  SUITABLE  MATERIAL  and  appliances 
to  be  used  In  performance  of  task, — as  to,  see 
McCall  vs.  Pacific  M.  S.  S.  Co.,  123  CaL  42. 
44,  56  Pac.  Rep.  706. 

See  also  post  1 1714  and  note. 

10.  LIABILITY  FOR  INJURY  TO  STOCK 
BY  SALE  OF  UNWHOLESOME  FOOD. — Where 
seller  knew  stuff  supplied  was  unwholesome 
for  stock  to  eat,  he  will  be  liable  for  conse- 
quences of  his  act. — Craft  vs.  Webb,  96  Mloh. 
245,  56  N.  W.  Rep.  812. 

11.  "Whenever  manufacturer  or  dealer 
agrees  to  deliver  and  supply  article  to  be  used 
for  known  purpose,  there  is  an  implied  war- 
ranty that  It  is  reasonably  fit  and  suitable  for 
such  purpose." — Houston  Cotion  Oil  Co.  vs. 
Trammell   (Tex.  Jan.   21,  1903),  72  S.  W.  Rep. 

244.  See  Kan.  Lukens  vs.  Freiund,  27  Kan. 
664,  41  Am.  Rep.  429.  Mass.  Emerson  vs. 
Brierham,  10  Mass.  197;  Winsor  vs.  Lombard, 
86  Mass.  (18  Pick.)  57,  62;  French  vs.  Vinlnfir. 
102  Mass.  132,  3  Am.  Rep.  440.  N.  Y.  Von 
Bracklln  vs.  Fonda,  12  John.  (N.  Y.)  468,  7 
Am.  Dec.  839.  Tex.  Jones  vs.  Georgre,  61  Tex. 
345,  48  Am.  Rep.  280;  Parks  vs.  O'Connor,  70 
Tex.  377,  8  S.  W.  Rep.  104;  Needham  vs.  Dial, 
4  Tex.  Civ.  App.  141,  143,  23  S.  W.  Rep.  240. 
Fed.  Kellogre:  Bridge  Co.  vs.  Hamilton,  110 
U.  &  108,  bk.  28  L.  ed.  86,  8  Sup.  Ct.  Rep.  637. 

12.  If  by  exercise  of  proper  care  on  his 
part  he  could  have  known  of  unwholesome  or 
dangrerous  character  of  article  sold,  he  will  be 
responsible  in  damages. — See  Bishop  vs.  Weber, 
139  Mass.  411,  52  Am.  Rep.  715,  1  N.  E.  Rep. 
154;  Hoover  vs.  Peters,  18  Mich.  51;  Craft  vs. 
Webb,  96  Mich.  246,  65  N.  W.  Rep.  812. 

13.  Whether  seller  was  negrligent  or  not  is 
Question   for  Jury. — Craft  vs.  Webb,   96   Mich. 

245,  55  N.  W.  Rep.  812. 

14.  Implied  'warranty  In  sale  for  known 
purpose  is  fully  discussed  in  note  to  S  43  ante. 

15.  Copper  clasps  In  bran  purchased  at  mill 
for  cattle,  eaten  by  cow,  from  effect  of  which 
it  died,  miller  not  being  shown  to  be  negrli- 
gent  in  the  matter,  he  Is  not  responsible  for 
Injury. — Lukens  vs.  Freiund,  27  Kan.  664,  41 
Am.  Rep.   429. 

16.  White-lead  paint  spilled  upon  quantity 
of  hay,  with  knowledere  of  owner,  who  at- 
tempted to  separate  painted  hay  from  balance, 
and  sold  that  which  was  left,  some  of  which 
was  affected  by  the  paint,  and  from  eating: 
which  a  cow  died,  seller  was  held  responsible 
In  damages. — French  vs.  Vlninff,  102  Mass.  132, 
8  Am.   Rep.   440. 

17.  The  court  say:  "If  he  knew  that  hay 
had  defect  about  it,  or  had  met  with  an  acci- 
dent that  rendered  it  not  only  unsuitable  for 
that  use,  but  dangerous  or  poisonous,  it  would 
plainly  be  violation  of  grood  faith  and  Illegal 
act  to  sell  it  to  plaintiff  without  disclosing:  its 


condition.  Silence  in  such  case  would  be 
deceit." — French  vs.  Vlning:,  supra.  See  Mass. 
McDonald  vs.  Snellinsr»  96  Mass.  (14  Allen)  290, 
296,  92  Am.  Dec.  768.  N.  Y.  Thomas  vs.  Win- 
chester, 6  N.  Y.  897,  57  Am.  Dec.  455.  Ensw 
Lang:ridg:e  vs.  Levy,  8  Mees.  A  W.  619. 

18.  Measure  of  damaves  for  Injury  to  cattle 

by  reason  of  sale  of  unwholesome  food  for 
them,  is  diminished  market  value  of  cattle  at 
time  and  place  where  they  were  made  sick 
by  such  food;  that  is,  their  value  Just  before 
and  Just  after  made  sick. — Houston  Cotton  Oil 
Co,  vs.  Trammell  (Tex.  Jan.  21,  1903),  72  &  W. 
Rep.  244,  reversed  In  the  supreme  court  on 
another  point,  96  Tex.  598,  74  a  W.  Rep.  899; 
Gulf  C.  &  S.  F.  R.  Co.  vs.  Hume,  6  Tex.  Civ. 
App.  653,  24  a  W.  Rep.  915,  917,  87  Tex.  211, 
27  S.  W.  Rep.  110.  See  Yoakum  vs.  Dunn,  1 
Tex.  Civ.  App.  524,  21  a  W.  Rep.  411;  Gulf, 
C.  &  a  F.  R.  Co.  vs.  Stanley  (Tex.  Feb.  27, 
1896),  29  a  W.  Rep.  806;  Galveston,  H.  &  8.  A. 
R.  Co.  vs.  Thompson  (Jan.  19,  1898),  44  a  W. 
Rep.  9;  Oppenheimer  vs.  Halff,  68  Tex.  409, 
413,  4  a  W.  Rep.  562;  Moore  vs.  Temple  Grocery 
Co.  (Tex.  Jan.  12,  1898),  43  a  W.  Rep.  843, 
845;  San  Antonio  &  A.  P.  R.  Co.  vs.  Wrlgri*w. 
20  Tex.  Civ.  App.  136,  49  a  W.  Rep.  147. 

19.  PROMOTBRS  MAKING  FAL.SB  AND 
FRAUDULENT     RBPRBSBNT  ATION  S      as      to 

capital  stock,  resources,  and  like  of  corpora- 
tion they  are  forming,  for  purpose  of  Inducing 
persons  to  buy  shares  of  stock,  are  liable  to 
persons  purchasing:  stock  in  public  market 
which  turns  out  to  be  valueless. — Cross  vs. 
Sackett,  2  Bosw.   (N.  Y.)   617,  648. 

20.  LIABILITY  OF  CORPORATION  FOR 
ISSUANCES  OF  SPURIOUS  STOCK.~A  corpora- 
tion is  liable  to  same  extent  and  under  same 
circumstances  as  natural  person  for  conse- 
quences of  its  wrongful  acts,  and  will  be  held 
to  respond  in  civil  action  at  suit  of  Injured 
party  for  every  grrade  and  description  of 
forcible,  malicious,  or  negligent  tort  or 
wrong  which  it  commits,  however  foreign  to 
Its  nature  or  beyond  its  granted  powers 
wrongful  transaction  or  act  may  be. — New 
York  &  N.  H.  R.  Co.  vs.  Schuyler,  34  N.  Y.  80, 
49.  See  Conn.  Goodspeed  vs.  East  Haddara 
Bank.  22  Conn.  530,  641,  58  Am.  Dec.  439.  Me. 
Frankport  Bank  vs.  Johnson,  24  Me.  490.  Md. 
Albert  vs.  Savings  Bank,  2  Md.  Dec.  169. 
N.  Y.  Bissell  vs.  Michigan  So.  &  No.  Ind-  R. 
Co.,  22  N.  Y.  258,  805,  309;  Life  &  Fire  Ins. 
Co.  vs.  Mechanic  Fire  Ins.  Co.,  7  Wend.  31. 
Fed.  Philadelphia,  W.  &  Bait  R.  Co.  vs.  Quig- 
ley,  62  U.  a  (21  How.)  202,  i09,  bk.  16  L.  ed. 
73.  Rug.  Green  vs.  London  General  Omnibus 
Co.,  7  C.  B.  N.  a  290.  97  Eng.  C  L.  288. 

21.  Corporation  authorizing  act  is  liable  to 
ultimate  purchaser  of  spurious  stock  of  cor- 
poration, although  there  is  no  privity  of 
contract,  except  such  as  was  created  by  un- 
lawful act  and  consequential  injury.  —  New 
York  &  N.  H.  R.  Co.  vs.  Schuyler,  84  N.  Y.  80, 
60;  Bruff  vs.  Mali,  86  N.  Y.  200,  206;  Suydam 
vs.  Moore,  8  Barb.  (N.  Y.)  358;  Bank  of  Ky. 
vs.  Schuylkill  Bank.  1  Pars.  Eq.  Cas.  (Pa.) 
180;  Gerhard  vs.  Bates,  8  El.  &  BI.  489.  SO 
Eng.  L.  Eq.  129.  See  Titus  vs.  President  etc., 
61  N.  Y.  237,   245;  Barnes  vs.  Brown,   80  N.  Y. 
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534;  Eaton  vs.  Avery,  8S  N.  Y.   81,  34,  88  Am. 
Eep.  ZSS. 

Comparei  Selzer  vs.  Mall,  11  Abb.  Fr.  (N.  Y.) 
U9,  131.  32  Barb.  (N.  Y.)  76,  78;  Cazeaux  vs. 
Mali,  25  Barb.    (N.   Y.)    678,   692. 

22.  "Because  party  Is  not  seeking  redress 
opon  contract  but  purely  for  tortious  act.  In 
cocimission  of  which  contract  is  an  accidental 
incident," — New  York  &  N.  H.  R.  Co.  vs.  Schuy- 
ler, 34  N.  Y.  80,  60.  See  Thomas  vs.  Win- 
chester, 6  N.  Y.  397,  67  Am.  Dec.  465;  Addins- 
tOD  vs.  Allen,  11  Wend.  (N.  Y.)  874;  Buffalo 
Com.  Bank  vs.  Kortrisht,  22  Wend.  (N.  Y.) 
S48,  20  Id.  94;  Gerhard  vs.  Bates,  3  El.  &  Bl. 
481.  20  Bng,  L.  &  Eq.  129;  Scott  vs.  Shepard, 
1  Wils.  403. 

S8.  THE  DIRECTORS  OF  CORPORATION 
UABLE, — Corporation,  like  natural  person,  is 
liable  for  acts  of  its  afirents  done  in  course  of 
their  agency,  and  is  liable  for  acts  of  its 
directors  In  the  overissue  of  stock. — See  Bruff 
TiMall,  36  N.  Y.  205,  84  How.  Pr.  (N.  Y.)  338; 
Booth  vs.  Farmers  &  M.  Nat  Bank,  60  N.  Y. 
»S.  401:  Hubbell  vs.  Meiffs,  50  N.  Y.  481,  489; 
Cooke  vs.  State  Nat.  Bank,  62  N.  Y.  101,  115; 
Merchants*  Bank  vs.  Griswold,  72  N.  Y.  472, 
478,  2S  Am.   Rep.   169;   Fishkill   Sav.   Inst.   vs. 


National  Bank.  80  N.  Y.  162,  168,  36  Am.  Rep. 
695;  Second  Nat.  Bank  vs.  Burt,  93  N.  Y. 
233,  248;  Warner  vs.  Erie  R.  Co.,  49  Barb. 
(N.  Y.)  658,  677;  Clarke  Nat.  Bank  vs.  Bank  of 
Albion,  62  Barb.  (N.  Y.)  697;  Smith  vs.  Rath- 
bun,  66  Barb.  (N.  Y.)  402,  407;  Marsh  vs.  Gil- 
bert, 2  Hun  (N.  Y.)  58.  61,  4  Thomp.  &  C. 
(N.  Y.)  262;  Williamson  vs.  Mason,  12  Hun 
(N.  Y.)  104.;  Getman  vs.  Second  Nat.  Bank.  23 
Hun  (N.  Y.)  498,  504;  Lynch  vs.  Metropolitan 
R.  Co.,  24  Hun  (N.  Y.)  506,  508;  Calhoun  vs. 
Delhi  R.  Co..  28  Hun  (N.  Y.)  379.  401;  City  Nat, 
Bank  vs.  National  Park  Bank,  32  Hun  (N.  Y.) 
100;  Williams  vs.  Villagre  of  Dunkirk,  8  Lans. 
(N.  Y.)  50;  Weeks  vs.  Fox,  3  Thomp.  &  C. 
(N.  Y.)  354,  357;  Brisbane  vs.  Delaware  etc. 
R.  Co.,  13  Week.  Disr.  186. 

24.  But  directors  of  company  are  also  liable 
personally  therefor. — Bruff  vs.  Mali,  36  N.  Y. 
200,  206. 

25.  A  joint  action  will  lie  affainst  corpora- 
tion and  its  officers. — Bruff  vs.  Mali,  supra; 
Phelps  vs.  Wait,  30  N.  Y.  78. 

26.  Or  separate  action  agrainst  either.— 
Bruff  vs.  Mall,  supra;  Suydam  vs.  Moore,  8 
Barb.    (N.  Y.)   358. 


§  1709.  FBAUDULENT  DECEIT.  One  who  wilfully  deceives  another  with  in- 
tent to  induce  him  to  alter  his  position  to  his  injury  or  risk,  is  liable  for  any  dam- 
age which  he  thereby  suffers. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Assertion  as  fact  that  which  is  not  true. 
S.  Same — ^Agent  estopped  by  express  declara- 
tion. 

4.  Construction. 
5,6.  Fraudulent  misrepresentation. 

7.  Fraudulent   promise — ^Actionable,  when. 

8.  Landlord   and   tenant — Deceit   and   misrep- 

resentation by  agent — Latent  defect. 

9.  Pleadings  and  practice — Sufficiency  of  com- 

plaint. 
10.  Same — Failure  of  court  to  find. 

L  APPLIED,  CITBD,  CONSTRVBD,  RES- 
FERREO  TO,  etc..  In:  Cockrlll  vs.  Hall,  65 
Cal.  326,  327,  4  P&c.  Rep.  8S  (applied);  Cock- 
rill  vs.  Hall,  76  Cal.  192,  193,  18  Pac.  Rep. 
118  (referred  to  with  other  sections);  Newman 
VI.  Smith,  77  Cal.  22,  26,  18  Pac.  Rep.  791 
(applied  In  connection  with  other  sections); 
Daley  vs.  Quick,  99  Cal.  179,  185,  88  Pac.  Rep. 
159  (construed  and  applied);  Filipinl  vs.  Tro- 
bock.  134  Cal.  441»  444,  66  Pac.  Rep.  687 
(applied  in  connection  with  Code  Civ.  Proc); 
Boifman  vs.  Klrby,  186  CaL  26,  29,  68  Pac.  Rep. 
S21  (applied). 

&  ASSERTION  AS  FACT  OF  THAT  IHTHICH 
U  NOT  TRUE  by  one  who  has  no  reason  to 
belieTe  It  to  be  true*  is  actionable  deception 
(dictum). — Daley  vs.  Quick,  99  Cal.  179,  185, 
U  Paa  Rep.  869. 

8.    AGBlfT   BSTOPPED    BT    HIS    EXPRESS 

dflclaratlon  as  to  ownership  of  property,  in 
■tttlng  up  title  In  himself,  his  wife  who  suc- 
^MdB  to  his  Interests  as  mere  volunteer  will 
b«  equally  estopped. — Filipinl  vs.  Trobock,  184 
Cal.  441.  444,  66  Pac.  Rep.  587. 


4.  C01VSTRU0T10ir.~Decelt    defined    to    be 

"sufiTfirestion  as  fact  that  which  is  not  true"  by 
one  who  does  not  believe  it  to  be  true. — 
Daley  vs.  Quick,  99  Cal.  179,  186,  83  Pac.  Rep. 
859. 

5.  FRAUDULENT  HISRUPRESENTATIOIf 
as  to  material  matter  by  which  party  is  In- 
duced to  enter  into  contract  to  his  damagre,  is 
srround  for  action  of  law,  or  relief  in  equity, 
notwithstanding:  contract  was  in  writing  and 
representations  were  not. — Newman  vs.  Smith, 
77  Cal.  22,  25.  18  Pac.  Rep.  791.  See  Cockrlll 
vs.  Hall,  65  Cai.  826,  327,  4  Pac.  Rep.  33. 

9,  Declaratloii  by  attorney  Im  fact  execat- 
trnv  mortgrave  for  principal,  for  whom  he  held 
property,  that  principal  Is  owner  of  land  mort- 
gragred,  estops  him  from  setting:  up  title  in 
himself,  except  In  subordination  to  mortg:ag:e. 
— Filipinl  vs.  Trobock,  134  Cal.  441,  443,  444, 
66  Pac.  Rep.  687. 

See  1 1862  subd.  8  Code  Civ.  Proc. 

7.  FRAUDULENT  PROMISE  BT  MAKER 
OF  PROMISSORY  NOTE  to  payee,  by  means 
of  which  he  obtains  possession  of  note  and 
retains  it  until  action  thereon  is  barred  by 
statute  of  limitations,  is  actionable  under 
this  and  succeeding:  section  of  the  code.— > 
Cockrlll  vs.  Hall,  66  Cal.  326,  827,  4  Pac.  Repi 
83. 

See  post  1 1710  and  note. 

8.  LANDLORD  AND  TENANT.-— Deceit  and 
misrepresentation  by  affent  in  declaring'  con- 
dition of  premises  leased  to  be  safe  will  not 
be  presumed,  because  of  inherent  defect  un- 
known to  landlord;  In  such  case  doctrine  of 
caveat    emptor    applies,    and    landlord    is    not 
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liable  for  Injnrles  where  he  has  done  all  that 
Is  reasonable. — ^Daley   vs.   Quiok,   99   CaL   179, 
185,  186,  S8  Pac.  Rep.  869. 
See  post  i  1941  and  note. 

8.  PLBADOrOS  AND  PRACTICB.— Allega- 
tion In  complaint  setting  out  that  plaintiff  was 
induced  to  purchase  by  false  representa- 
tions as  to  title,  known  to  be  false 
by  party  maklnsr  them,  and  which  were 
made  with  intent  to  deceive,  states  erood 
cause  of  action.^-See  Hanscom  vs.  Dul- 
lard, 79  Cal.  234,  288,  21  Pac.  Rep.  786;  Noun- 


nan  vs.  Sutter  Co.  U  Co.,  81  CaL  1,  6,  22  Pac. 
Rep.  615,  6  I4.  R.  A.  219;  Daley  vs.  Quiclc.  99 
Cal.  179,  186,  88  Pac  Rep.  869;  Hoffman  vs. 
KIrby,  186  Cal.  26,  28,  68  Pac  Rep.  821. 

10.  Failure  of  eonit  to  And  defendant  knew 
representation  to  bo  nntmo»  or  that  she  bsuX 
no  reasonable  flrround  for  believing  It  to  bo 
true,  or  that  the  deception  of  plaintiff  was 
wilful,  is  insuiBcient,  and  puts  case  in  samo 
position  as  though  complaint  did  not  state 
cause  of  action. — Hoffman  vs.  Kirby,  136  Cal. 
26,  29,  68  Pac  Rep.  aZl, 


§  1710.  DEGEITi  WHAT.  A  deceit,  within  the  meaning  of  the  last  section,  ia 
either : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by  one  who  does  not  be- 
lieve it  to  be  true ; 

2.  The  assertion,  as  a  fact^  of  that  which  is  not  true,  by  one  who  has  no  reason- 
able ground  for  believing  it  to  be  true ; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to  disclose  it,  or  who  given  in- 
formation of  other  facts  which  are  likely  to  mislead  for  want  of  communication  of 
that  fact;  or, 

4.  A  promise,  made  without  any  intention  of  performing  it. 

History:     Enacted  March  21,  1872. 


Applied,  cited,  construed,  referred  to,  etc. 

Actionable  deceit — Mere  silence. 

Artful  device  or  plan. 

Glasses  or  kinds  of  deceit. 

Deceitful  or  false  suggestion. 

Deceitful  or  false  assertion. 

Statement  of  mere  matters  of  opinion. 

Suppression  or  concealment  of  facts. 

Promise  made  without  intention  to  per- 
form. 

Pleading  and  practice — Complaint. 

Same — Evidence— Existence  op  nqn-ex- 
istence  of  deceit  or  fraud. 

Same — Same — Inferred,  when. 

Same— Instructions. 

Same — ^Findings. 

Equitable  relief  granted. 


1. 

2. 

3. 

4. 

5. 

6,7. 

8,9. 

10-12. 

13, 14. 

15. 
16, 17. 

18. 

19. 

20. 

21,  22. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RD- 
FBRRED  TO,  etc..  In:  Cockrlll  vs.  Hall,  66 
CaL  826,  827,  4  Pac.  Rep.  83  (applied  in  con- 
nection with  other  sections);  Cockrlll  vs.  Hall. 
76  Cal.  192,  193.  18  Pac.  Rep.  818  (referred  to 
in  connection  with  other  sections);  Newman 
vs.  Smith,  77  Cal.  22,  26.  18  Pac.  Rep.  791 
(applied  in  connection  with  other  sections); 
Hanscom  vs.  Drullard,  79  Cal.  284,  286,  21  Pac. 
Rep.  736  (applied);  Nounnan  vs.  Sutter  Co.  I* 
Co..  81  Cal.  1,  6,  22  Paa  Rep.  615,  6  I*  R.  A. 
219  (applied);  Overacre  vs.  Blake,  82  Cal.  77, 
82,  22  Pac.  Rep.  979  (applied);  Wickersham  vs. 
Comerford,  96  Cal.  488,  489.  81  Pao.  Rep.  868 
(applied  in  connection  with  other  sections); 
Daley  vs.  Quick,  99  Cal.  179,  186,  88  Pac.  Rep. 
859  (applied);  Hoffman  vs.  Kirby,  186  Cal.  26. 
27,  28,  68  Pac.  Rep.  821  (applied  In  connec- 
tion  with    other   sections). 

2.  ACTIONABLB3    DBCBIT — Mere    stlence, — 

as  to.  see  discussions  and  collection  of  au- 
thorities in  brief  61  I*  R.  A.  805;  also  note  1 
L.  R.  A.  742. 


&  ARTFUIi  DBTICIO  OR  PLAIT.— Deceitful 
practice  to  deprive,  or  endeavor  to  deprive, 
another  of  risht,  contrary  to  rules  of  common 
law.  is  fraud. — Newman  vs.  Smith,  77  Oil.  22. 
26.   18  Pac  Rep.  791. 

4.  CLASSE2S  OR  KINDS  OF  DBCBIT. — De- 
ceit and  fraud  of  two  kinds,  actual  (see  ante 
IS  1572,  1574)  and  constructive  (see  ante  i  1573 
and  note). 

8.  DBCBITFUL  OR  FAL8B  9UOOBSTI01V 
Is  within  subdivision  1  of  above  section.  Thus, 
it  has  been  held  that  Introduclnir  person  to 
notary  public  under  certain  name,  when  party 
IntrodudnfiT  did  not  know  person  introduced, 
such  introduction  Is  act  of  deceit. — Overacre 
vs.  Blake.  82  Cal.  77,  82.  22  Pac.  Rep.  979. 

6.  DBCBITFUIi   OR   FAL8B  ASSBRTIOlf  la 

within  subdivision  2  of  above  section;  and 
fact  that  defendant  ffave  sources  of  Informs.- 
tion.  when  he  had  reason  to  know  that  such 
representations  were  untrue,  and  did  not  pro- 
fess to  be  Informed  himself,  does  not  absolve 
him  from  leeral  responsibility  Incurred  thereby. 
— Hanscom  vs.  Drullard,  79  CaL  884,  288,  21 
Pac.  Rep.  786. 

7.  The  fact  that  defeadant  had  reason  to 
know  that  Information  which  would  be  ob- 
tained by  means  of  sources  sriven  by  him 
would  be  untrue,  and  mislead  plaintiff  to  his 
prejudice,  constitutes  fraudulent  deceit  with- 
in subdivision. — Hanscom  vs.  Drullard,  79  Cal. 
234.  288,  21  Pac.  Rep.  786.  See  Davidson  vs. 
Jordan.   47   Cal.   861,   852. 

See  ante  i  1572  and  note. 

a  STATBMBlfT  OF  MBRB  MA*rrER9  OF 
OPlHIOlf  although  false  or  erroneous  are  not 
deceitful  representations  within  subdivision  f 
of  above  section  and  do  not  afford  sufficient 
grrounds  for  action  in  damages.— Rendell  va 
Scott.  70  C^l.  614,  11  Pac.  Rep.  779.     See  Law- 
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r«ace  vs.  Gayetty,  78  CaL  126,  181,  20  Pac.  Rep. 
iil;  Xoannan  vs.  Sutter  Co.  U  Co.,  81  CaL  1, 
i  :i  Pac  Rep.  516,  6  L.  R.  A.  219. 

iB  to  rcprc«entatloBS  -vrbleli  wre  deeeltfol 
ni  traadnleat,  see  ante  ii  172.  173,  174  and 
uxcs  thereto. 

i>  Mere  expression  of  opinion  cannot  con- 
ititute  fraud. — See  note  59  Am.  St.  Rep.   184. 

Mi  SUPPRBSSION  OR  CONCBAI.MBNT  OF 
FACTS  is  Within  express  provision  of  subdi- 
Tlfion  3  of  above  section,  and  constitutes 
fraudulent  deceit  against  which  equity  will 
relieve,  such  as  concealment  of  material  facts 
<4  L.  R.  A.  158;  6  L.  R.  A.  428;  45  L.  R.  A.  818) ; 
concealment  of  Insolvency  (24  L.  R.  A.  417; 
SL.R.A.163);of  knowledge  of  discovery  of 
ore  on  land  by  purchaser  (9  I*.  R.  A.  802;  46 
U  R.  A  815);  failure  of  banker  to  disclose 
that  credit  on  bank-book  was  fictitious  (88 
L.  R.  A  631);  failure  to  give  information  to 
vldow  and  next  of  kin  from  whom  release  ob- 
tained (87  Lk  R.  A.  805),  and  suppressing 
knowledge  of  embezzlement  by  employee  on 
•ecnrinp  an  Insurance  for  his  fidelity. — Na- 
tional Bank  vs.  Fidelity  &  Casualty  Co.,  89  Fed. 
R«P.  819,  828.  61  U.  S.  App.  506,  32  C.  C.  A. 
3»5.  See  Bank  vs.  Cooper,  86  Me.  179,  194, 
197;  Bank  vs.  Stevens,  89  Me.  582,  539;  Warren 
▼s.  Branch.  16  W.  Va.  21,  25,  86;  Rallton  vs. 
Mathews.  10  CI.  &  F.  984. 

11.  Daty  of  defendant  to  possess  Infonna* 
ties  laqnlred  for,  and,  by  reason  of  his  re- 
lation, to  Impart  It  to  plaintiff,  is  essential 
to  entitle  plaintiflT  to  rely  upon  said  repre- 
senution.— 'Daley  vs.  Quick,  99  Cal.  179,  186. 
M  Pac.  Rep.  859. 

12.  Where  evidence  does  not  show  sup- 
pression of  fact  or  that  any  fact  In  connection 
vith  subject  was  communicated  to  plaintiff 
vhlch  was  calculated  to  throw  him  off  his 
8Qard  or  shut  off  further  investlgration,  there 
<>  no  deceit — Daley  vs.  Quick,  99  Cal.  179, 
ISI.  33  Pac.  Rep.  859. 

18.  promise:  MADB  without  INTIBN- 
Tioif  TO  PERFORM  Is  within  provision  of 
subdivision  4  of  the  above  section,  and  will  be 
relieved  acrainst  In  equity. — Cockrlll  vs.  Hall, 
<S  Cal  326,  827,  4  Pac.  R%p.  88;  Brison  vs. 
Brison.  75  Cal.  525,  527,  7  Am.  St  Rep.  189, 
n  Pac.  Rep.  689;  Newman  vs.  Smith,  77  Cal. 
22,  26,  18  Pac.  Rep.  791;  Hays  vs.  Gloster,  88 
Cal.  560.  565,  26  Pac  Rep.  867;  Lanerley  vs. 
Hodripuez,  122  Cal.  580,  682.  68  Am.  St  Rep. 
"0.  55  Pac.  Rep.  406. 

See  57  Am.  St.  Rep.  628;  59  Am.  St  Rep.  129. 

14.  Bat  mere  expression  of  opinion  and 
veailac  for  future  performaneey  and  statement 
of  facts  relating^  to  future, — as  to,  see  brief 
In  56  L.  R.  A.   940. 

15.  PLUADIlfO      AND      PRACTICED  ^  Com- 

flalst  in  action  to  set  aside  and  annul  order 
setting:  apart  homestead  on  ground  that  it 
▼as  procured  by  wilful  suppression  of  ma- 
terial facts  and  sufirsrestlon  of  falsehood,  by 
defendant  with  intent  to  deceive  and  mislead 
court  to  prejudice  of  purchasers  of  estate,  and 
Either  averring:  that  such  suppression  and 
■nggestlon  had  been  made  with  intent  and 
«ffect    to    injure    plaintiff,    who    was    one    of 


creditors,  states  grood  cause  of  action. — ^Wick- 
ersham  vs.  Comerford,  96  CaL  438,  440,  81  Pao. 
Rep.  858.  See  In  re  Estate  Hudson,  63  CaL 
464,  457;  Dean  vs.  Superior  Court,  68  CaL  478, 
478. 

See  ante  i  1672  and  note. 

lili     ESvldonce. — ESxlstenee    or    non^ezlstenee 

of  fraud  Is  usually  question  of  fact  for  Jury. — 
BilUnss  vs.  Bllllngrs,  2  Cal.  107,  118,  56  Am. 
Dec.  319;  Morg^an  vs.  Hecker,  74  CaL  640,  643, 
16  Pac  Rep.  317;  Morgan  vs.  Ball,  81  CaL  93, 
94,  15  AUL  St  Rep.  84,  22  Pac.  Rep.  331,  6 
L.  R.  A.  579;  In  re  Muller,  118  Cal.  432,  434, 
60  Pac.  Rep.  660.  See  AUu  Weaver  vs.  Laps- 
ley,  42  Ala.  601,  94  Am.  Dec  671.  Ark.  Dodd 
vs.  McCraw,  8  Ark.  83,  46  Am.  Dec  801.  Mleh. 
Mooney  vs.  Davis.  76  Mich.  188,  13  Am.  St 
Rep.  426,  42  N.  W.  Rep.  802.  Minn.  Filley  vs. 
Register,  4  Minn.  891,  899,  77  Am.  Dec.  522. 
Miss.  Anderson  vs.  Burnett  5  How.  165,  35 
Am.  Dec  425;  Garland  vs.  Chambers.  11  Smed. 
&  M.  337,  49  Am.  Dec.  68.  Mo.  Kuykendall 
vs.  McDonald,  15  Mo.  416,  67  Am.  Dec.  212. 
Neb.  Hamilton  vs.  Ross,  23  Neb.  630,  37  N.  W. 
Rep.  467.  Pa.  Forsyth  vs.  Matthews,  14  Pa- 
st 100,  53  Am.  Dec.  522;  McMlchael  vs.  Mc- 
Dermott,  17  Pa.  St  368,  55  Am.  Dec.  560; 
Cover  vs.  Manaway,  116  Pa.  St  888,  2  Am. 
St  Rep.  662,  8  Atl.  Rep.  398.  Tex.  Briscoe  vs. 
Bronauffh,  1  Tez.  326,  46  Am.  Dec  108;  Burch 
vs.  Smith,  16  Tex.  219,  66  Am.  Dec  154;  Linn 
vs.  Wrifirht,  18  Tex.  817,  70  Am.  Dec.  282; 
Ellis  vs.  Matthews,  19  Tex.  890,  70  Am.  Dec. 
853;  Drinkard  vs.  Ingram,  21  Tex.  650,  73  Am. 
Dec.  250. 

As  to  admissibility  of  parol  proof  of  belief^ 
Intent,  and  reliance  of  parties,  see  63  L.  R.  A. 
769. 

IT.  Isnomnee  of  valne  of  property  at  time 
not  remote  from  sale,  thougrh  not  conclusive 
as  to  value,  may  sro  to  Jury  on  question  of 
deceit. — Hanscom  vs.  DruUard,  79  CaL  234, 
236,  21  Pac.  Rep.  736. 

18.  Same — Inferred  where  facts  would  lead 
reasonable  men  to  conclude  that  deceit  and 
fraud  were  Intended. — See  Boyle  vs.  Maroney, 
78  Iowa  70,  6  Am.  St.  Rep.  657,  35  N.  W.  Rep. 
145;  Rothell  vs.  Qrlmes.  22  Neb.  526,  86  N.  W. 
Rep.  892;  Burt  vs.  Tlmmons.  29  W.  Va.  441, 
6  Am.  St  Rep.  664,  2  S.  E.  Rep.  780. 

10.  Instmctlons — Modification  of  by  makings 
them  read  that  fraud  must  be  established  by 
preponderance  of  evidence.  Instead  of  by  clear 
and  convincingr  evidence,  no  ground  of  re- 
versal when. — Hanscom  vs.  Drullard,  79  CaL 
234,  238,  21  Pac.  Rep.  736. 

20.  Same  —  Findings  —  Failure  of  to  show 
deception — effect  upon  valid  complaint. — ^Hoff- 
man  vs.  Kirby,  136  CaL  26,  28,  29,  68  Pac.  Rep. 
821. 

See  ante  8  1709  note  par.  10. 

21.  E<|UITT  GRANTS  RBLIEF  to  party  in- 
duced to  alter  his  position  to  his  Injury  by 
means  of  promise  fraudulently  made. — Brison 
vs.  Brison.  75  Cal.  526,  527,  7  Am.  St  Rep. 
189,  17  Pac.  Rep.  689:  Newman  vs.  Smith,  77 
CaL  22,  26,  18  Pao.  Rep.  791. 

See  8  1872. 

22.  Equitable    courts    have    power   to    give 
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relief  from  a  indgrment  of  probate  court  pro-      Hudson,  98   CaL   545,   547;  Dean  vs.   Superior 
cured  throuflrh  deceit  or  imposition. — Estate  of      Court,  68  CaL  47S,  478. 

§  1711.  DECEIT  UPON  THE  PUBLIOi  ETO.  One  who  practises  a  deceit  with 
intent  to  defraud  the  public,  or  a  particular  class  of  persons,  is  deemed  to  have 
intended  to  defraud  every  individual  in  that  class,  who  is  actually  misled  by  the 

deceit.  H  Istory :     Enacted  March  21, 1872. 

§1712.  RESTORATION  OF  THINOWBONOFULLTAGQUIBED.  One  who  ob- 
tains a  thing  without  the  consent  of  its  owner,  or  by  a  consent  afterwards  re- 
scinded, or  by  an  unlawful  exaction  which  the  owner  could  not  at  the  time 
prudently  refuse,  must  restore  it  to  the  person  from  whom  it  was  thus  obtained, 
unless  he  has  acquired  a  title  thereto  superior  to  that  of  such  other  person,  or 
unless  the  transaction  was  corrupt  and  unlawful  on  both  sides. 

History:     Enacted  March  21,  1872. 

§  1713.  WHEN  DEMAND  NECESSARY.  The  restoration  required  by  the  last 
section  must  be  made  without  demand,  except  where  a  thing  is  obtained  by  mutual 
mistake,  in  which  case  the  party  obtaining  the  thing  is  not  bound  to  return  it 
until  he  has  notice  of  the  mistake. 

History:     Enacted  March  21,  1872. 

§  1714.  RESPONSIBILITY  FOR  WILFUL  ACTS,  NEOLIOENCE,  ETC.  Every 
one  is  responsible,  not  only  for  the  result  of  his  wilful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary  care  or  skill  in  the  management  of 
his  property  or  person,  except  so  far  as  the  latter  has,  wilfully  or  by  want  of 
ordinary  care,  brought  the  injury  upon  himself.  The  extent  of  liability  in  such 
cases  is  defined  by  the  title  on  compensatory  relief. 

History:     Enacted  March  21,  1872. 

L    In  General.  87.  Horse — Absence     of      negligence      hj 

1.  Applied,  cited,  construed,  referred  to,  owner. 

etc.  38.  Same — Bepresented  as  gentle. 

2, 3.  As  to  proper  use  of  propertj.  39, 40.  Vicious  animala—BesponBibility  for, 

4, 5.  Act   of   God    or   inevitable  accident—  41, 42.  Same— Scienter— Notice  to  owner. 

Does  not  excuse,  whmi.  43-46.  Same^Same — Notice  to  servant. 

6.  Breach  of  imposed  duty.  47-49.  Same— Licensees  and  trespassers. 

7.  Duties  of  individuals.  jll^    Negligence. 

8.  Latent  defects  concealed.  gQ_55   j     general— PlaintiflP  having   right  to 

9.  Loss    happening    in    anyway    through  ^"           be  where  he  was                         ^ 

*^    ^r     I?*^  ^^^^S^y*  V-     ;i  56-58.  Definition   of  negligence— Simple   neg- 

10.  Negligence  of  human  agency  combined  ""  "*'•  ^^^^^  ucgixg^^uv^^T— wuu^io   *«rg 

with  act  of  God.  5g.gj    Same-«ame-Is  always  relative. 

XL    Animals — ^Domestic  and  Fern  NatursB.  62,63.  Same — Same — Degree  of  care  and  pru- 
11, 12.  Animals  f era  naturse— Liability  for  in-  dence  required. 

jury  by.  64, 65.  Same — Gross  negligence. 
13-16.  Bull — Injury,  by — ^Negligent     driving  66-75.  Negligence  a  question  of  fact,   when. 

along  highway.  76-78.  Negligence  a  question  of  law,  when. 

17-20.  Dogs — As  to  liability  for  injuries  by  79,  80.  Negligence  mixed  question  of  law  and 

vicious — Negligence.  fact,   when. 

21.  Same^Same^Burden  of  proof.  81, 82.  Illustrations — ^Accumulation  of  sand. 

22.  Same — Same— Contributory  negligence.  83,  84.  Assumption  of  risk — Minor  child's. 
23-28.  Same — Harboring  vicious  dog.  85-88.  Blasting  rock  on  one's  own  land. 

29.  Dog  maliciously  destroyed — Damages.  89,  90.  Children  of  immature  years. 

SO.  Domestic  animals — ^Barbed  wire  fence  91,92.  Collision — Negligence  question  of  fact. 

— ^Injury.  93,94.  Dangerous  macninery. 

81.  Same — Owner  bound  to  take  notice  of  95-99.  Defective  machinery. 

natural   propensities.  100, 101.  Duty  to  repair  street. 

82.  Same — Gist  of  action  for  injuries  from.       102-105.  Fire  set  out — Spreading  from  one  field 
33,  84.  Ramft — Horses  and  oxeu.  to  another. 

35.  Saroe— Wrongfully  m  place.  106, 107.  Mtroglycerin  factory — Explosion   of. 

36.  Same — Same — ^Unattended   horse.  108.  Notary  public  liable  for  negligence. 
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109-111.  Notice  of  facts  and  drcmnstaiiees. 

112,113.  Obstruction  of  street  unauthorized. 
114.  Overturning  of  Ydiiele. 

115,116.  Pledgee  of  negotialila  paper — ^Loss  of 
collateral. 
117.  Powder  factory — ^Bisk  of  explosion. 

118,119.  Principal's  liability  in  providing  ma- 
chinery, etc 

lSO-122.  Reckless  shooting — Pointing  pistoL 

123^  124.  Telegram — Mistake  in  transmission  of. 

125.  Wharf  breaking — Injury  to  cattle. 

126.  Evidence— Sufficiency. 

127-129.  Same — Expert  and  opinion — Not  ad- 
missible. 

130,131.  Same  —  Presumptions  —  Thing  under 
management. 

132,133.  Same — Same— Dropping  chisel  from 
scaffold. 

134.  Same — Same — Cross-tie     falling     from 

train. 

135.  Bicycle  rider  within  corporate  limits. 
136,137.  Drivers  of  vehicles  and  horseback  rid- 
ers. 

138-140.  Same — Collision — Negligence     question 

of  fact. 
141-143.  Same — Evidence— Burden  of  proof. 

IV.  Contributory    Negligence. 

144-150.  As  defense  to  be  proven. 

151-158.  As  to   nature   of — What  eonstitutefr^ 

Illustrations. 
159-170.  As  to  question  of  fact. 
171-176.  As  to  question  of  law. 

177.  As  to  mixed  question  of  law  and  fact. 
178-181.  Care  required  of  children. 
182-191.  Care  required  of  grown  persons. 
192-194.  Evidence— Burden  of  proof. 
195-197.  Same — Expert,    opinion   and   presump* 
tion. 

198.  Imputable  negligence. 
199-206.  Negligence  of   parents. 

207.  Practice  and  procedure. 

V.  licensee  and  Trespasser — Tum-tabia 

208-211.  As  to  liability  generally. 
212,213.  Exception  to  rule. 

214.  Cellar  left  open. 

215.  Child  drowned  in  pond. 

216.  Failure    to    fence — ^Dangerous   excava* 

tion. 
217,218.  Dangerous    and    attractivs    machinery 

left  unguarded. 
219-221.  Same— Turn-tables. 

H.   Street  and  Other  Bailroads. 

222.  Street  cars— As  to  rights  of. 
223-225.  Same— Driver — Negligence. 

226.  Sarae^Presumption  of  negligence. 

227.  Same — Hiding  on  steps — ^Whether  neg- 

ligence. 

228.  Same — ^Bule    of    negligence   applicable 

to. 
229,230.  Same— Violation  of  city  ordinance. 

231.  Same— -Walking  on  track. 
232-234,  Other  railroads — ^Degree  of  care  of. 
235-241.  Same — Fires  set  out  by  locomotive. 
^-244.  Same— Injury  in  passing  between  cars. 
245,246.  Same— Wantonness  and  wilful  injury. 

L     IN  GENERAL. 

^  APPI^IED,  CTTBD,  CONSTRUED,  RB- 
I^BIUIBD  TO,  etc.  In:  Hart  vs.  Western  Union 
Tel.  Co.,  66   Cal.    579,    586,   56   Am.   Rep.    119,   5 


Pac.  Rep.  6S7  (applied);  Oakland  Bank  of 
Sav.  vs.  Murfey,  68  Cal.  465,  459,  9  Pac  Rep. 
843  (applied);  Smith  vs.  Whlttier,  95  Cal.  279, 
291,  80  Pac.  Rep.  j529  (construed  and  applied) ; 
Clowdis  vs.  Fresno  F.  &  Irr.  Co.,  118  Cal.  815, 
324,  62  Am.  St.  Rep.  238,  60  Pac  Rep.  373 
(applied  in  connection  with  other  sections); 
McCali  vs.  Pacific  M.  S.  &  Co.,  123  Cal.  42, 
44,  55  Pac.  Rep.  706  (cited  in  connection  with 
other  sections);  Hawley  Bros.  H.  Co.  vs. 
Brownstone,  123  CaL.  643,  649,  66  Pac  Rep. 
468  (applied). 

S.  AS  TO  PROPBR  USB  OF  PROPERTY, 
ISTC. — Every  one,  whether  actlnsr  Individually 
or  through  agent,  is  bound  to  exercise  ordinary 
care  to  prevent  injury  to  persons  or  property 
of  another. — Clowdis  vs.  Fresno  F.  &  Irr.  Co., 
118  C^al.  816,  321,  62  Am.  St.  Rep.  238,  50  Pac. 
Rep.   873. 

Si  Failure  to  ob«erve  mle  of  law  that  one 
must  80  use  and  enjoy  his  property  as  to 
Interfere  with  comfort  and  safety  of  others 
as  little  as  possible  consistently  with  its 
proper  use  in  respect  to  those  who  have  right 
to  invoke  his  protection,  is  breach  of  duty 
constituting  negligence. — Barrett  vs.  Southern 
Pac.  Co.,  91  C^al.  296,  301,  25  Am.  St  Rep.  186, 
27  Pac  Rep.  666. 

4.  ACT  OF  GOD  OR  INEVITABL.B  ACCI- 
DENT Is  chargeable  to  no  one. — Chldester  va 
Consolidated  Ditch  Co.,  59  Cal.   197,   202. 

See  pars.  9,  10  this  note. 

Aa  to  failure  of  charge  to  dlatlagalsli  be- 
tween, see  11  Lb  R.  A.  615. 

Aa  to  vrhat  la  Imerltable  accident,  see  note 
11  L.  R.  A.  616. 

8.     ACT  OF  GOD  DOBS  NOT  EXCUSE  WHEN 

injury  might  have  been  avoided  by  defendant 
by  exercise  of  ordinary  care  and  prudence. — 
Chldester  vs.  Consolidated  Ditch  Co.,  69  Cal. 
197,  204;  Odd  Fellows  M.  A.  Assoc,  vs.  James, 

68  Cal.  598,  607,  49  Am.  Rep.  107,  112. 

See  pars.  9,  10  this  note;  also  ante  S 1511 
note  pars.  2-11. 

See  note  96  Am.  Dec.  125;  also  brief  62  Ix 
R.  A.   16. 

Aa   to  what  conatltntea  act   of  God,   see   67 

Lb  R.  A.  707. 

6.  BREACH  OF  IMPOSED  DUTY  upon  party 
complained  of  Is  essential  to  actionable  negli- 
gence.— Chldester   vs.    Consolidated   Ditch   Co., 

69  Cal.  197,  202. 

7.  DUTY  OF  INDIVIDUALS  can  be  defined 
by  law  under  given  circumstances:  existence 
of  those  circumstances  is  question  of  fact  to 
be  determined  by  jury. — Dufour  vs.  Central 
Pac  R.  Co..  67  Cal.  819,  823,  7  Pac  Rep.  769. 

8.  LATENT  DEFECTS  which  are  either 
concealed  In  defective  workmanship  or  are 
incident  to  ordinary  wear  and  tear  of  houses, 
are  among  casualties  which  no  man  can  avoid 
without  that  extraordinary  care  and  vigilance 
which  law  does  not  Impose.  —  Baddeley  vs. 
Shea,  114  Cal.  1,  6,  56  Am.  St.  Rep.  66,  46 
Pac  Rep.   990,   88  L.  R.  A.   747. 

8.  LOSS  HAVING  HAPPENED  IN  ANY 
WAY    THROUGH    INTERVENTION     OF    MAN 

cannot  be  held  to  be  act  of  God,  but  must  be 
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regarded  as  act  of  man. — Polack  ts.  Ploche, 
86  CaL  416,  423. 
See  ante  1 1611  note  pars.  8,  4. 

10.  NB6L.IGBNCB  OF  HUMAN  AGBNOT 
COMBINBD  "WITH  ACT  OF  GOD  or  Inevitable 
accident,  liability  results  from  such  neglect. — 
Polack  vs.  Pioche.  86  Cal.  416,  419;  Chidester 
vs.  Consolidated  Ditch  Co.,  69  CaL  197.  202. 

See  ante  f  1611  note  par.  8. 

XL     ANIMALS— DOMESTIC    AND    FER^    NA- 
TURES. 

11.  ANIMALS  VEOBUB  NATURE  InJuHiiiP 
party  under  any  etrenmstances  renders  owner 
liable. — ^VerdenburfiT  vs.  Behan,  88  Ldu  Ann. 
689;  Decker  vs.  Gammon,  44  Me.  822,  69  Am. 
Dec.  99. 

12.  Ferae  natiune  ■w*™*^  acknoirledsed  of 
mlsehlevons  natvrey  need  not  be  alleered  or 
proved,  in  action  for  injury  sustained  from 
them. — ^Decker  vs.  Gammon,  supra. 

18.  BULIi — As  to  Injury  by  vicious,  see 
pars,  89-49  this  note;  also  ante  1 1708  note 
par.  2. 

14.  Neffllsent  driving  bull  on  highway  by 
servant  in  care  of  animal,  which  is  not  secured 
In  any  way,  renders  master  liable  for  any 
injury  resultinfir  by  reason  thereof. — Clowdis 
vs.  Fresno  F.  &  Irr.  Co..  118  Cal.  816,  821,  62 
Am.  St  Rep.   288,   60  Pac  Rep.  878. 

See   post  112380,    2888. 

16.  Rule  with  reference  to  care  required  In 
driving:  cattle  through  streets  of  city  is  same 
as  that  which  governs  duties  and  liabilities 
of  carriers  of  passengers. — Ficken  vs.  Jones, 
28  Cal.  618,  627. 

16.  Burden  of  proof  rests  upon  defendant 
to  show  that  injury  resulting  from  driving 
cattle  through  streets  was  not  due  to  any 
want  of  due  care  and  skill  on  his  part,  where 
plaintiff  sustains  injuries,  and  there  is  absence 
of  negligence  on  his  part. — Ficken  vs.  Jones, 
28  Cal.  618,  626. 

17.  DOGS — ^As  to  liability  for  Injury  by 
vicious,  see  pars.  89-49  this  note;  also  ante 
1 1708  note  par.  2. 

18.  Dog  must  be  kept  in  such  manner  as  not 
to  endanger  lives  or  persons  of  others. — ^Wil- 
kinson vs.  Parrott.  82  Cal.  102,  104. 

19.  Negligence  of  owner  of  ferocious  dog 
is  essential  to  recovery  for  damages  resulting 
from  Injuries  to  others  (dls.  op.). — Laverone 
vs.  Manglanti,  41  Cal.  188,  140.  142,  10  Am.  Rep. 
269. 

20.  Negligence  of  owner  being  absent,  he 
is  not  liable  for  injuries  to  others  resulting 
from  keeping  a  watchdog  (dls.  op.). — Laverone 
vs.  Manglanti.  41  Cal.  188.  140.  142.  10  Am. 
Rep.  269.  See  Ficken  vs.  Jones.  28  Cal.  618, 
623;  Sarch  vs.  Blackburn,  4  Car.  As  P.  297,  19 
Eng.  C.  L.  894.  34  Rev.  Rep.  806;  Curtis  vs. 
Mills.  6  Car.  ft  P.  489,  84  Eng.  C  U  421.  88 
Rev.  Rep.   848. 

21.  Same — Burden  of  proof  Is  upon  €!om- 
plalaanty  in  action  for  injuries  sustained  by 
vicious  dog.  to  show  that  defendant  had 
knowledge    of   ferocious   character. — Robinson 


vs.  Marino,  8  Wash.  484,  28  Am.  St.  Rep.  60* 
28  Pao.  Rep.  762. 

See  pars.  41,  42  this  note. 

aa.  Contributory  neirUgenee  on  part  of 
plalntllK  need   not   be   negatived  In   complulat 

charging  injury  sustained  from  dog  known  to 
defendant  to  be  vicious  and  negligently  kept. 
— Boyd  vs.  Oddous,  97  Cal.  610,  611,  612,  S2 
Pac.  Rep.  669.  See  Robinson  vs.  Western  Pac. 
R.  Co.,  48  CaL  409,  424;  Yik  Hon  vs.  Spring 
Valley  W.  Co.,  66  CaL  619,  620.  4  Pac  Rep. 
666;  Magee  vs.  North  Pacific  C.  R.  Co.,  78  CaL 
480,  488,  12  Am.  St  Rep.  69.  21  Pac.  Rep.  114. 

S3.  Harboring  vicious  dog. — Dog  known  by 
owner  to  be  vicious,  injuring  one  free  from 
fault  renders  owner  liable. — Laverone  vs.  Man- 
glanti, 41  CaL   138,  139,  140.  10  Am.  Rep.   269. 

See  ante  f  1708  note  par.  2. 

24.  Ownership  of  dog  need  not  be  proven 
in  action  for  damages  for  bite  sustained,  but 
proof  of  possession  by  defendant  is  sufficient. 
— Wilkinson  vs.  Parrott,  82  Cal.  102,  104. 

86.  Keeping  of  dog  known  by  owner  to  be 
vicious  on  premises  In  daytime  in  such  manner 
that  person  by  accident,  mistake,  or  voluntary 
or  Involuntary  trespass  may  be  exposed  to  hie 
fury  and  be  injured  is  actionable  negligence. — 
Melshelmer  vs.  Sullivan,  1  Colo.  App.  22,  27 
Pao.  Rep.   17. 

26.  Knowledge  of  vicious  character  of  Hog 
by  owner  being  shown,  and  that  plaintiff  was 
seriously  Injured  from  bite,  verdict  for  plain- 
tiff is  Justified. — Kippen  va  Ollasson,  186  CaL 
640,  641,  69  Pac.  Rep.  298. 

27.  Retention  of  dog  after  notice  of  its 
disposition  to  injure  stock  of  persons  renders 
owner  liable  in  damages. — Hinckley  vs.  Emer- 
son, 4  Cow.  (N.  Y.)  861,  16  Am.  Dec.  383. 

28.  Vicious  dog  allowed  to  run  at  large  on 
premises,  which  Injures  trespasser,  owner  is 
liable  for  said  injury. — ^Iioomls  vs.  Terry.  17 
Wend.   (N.  Y.)  496,  81  Am.  Dec.  806. 

29.  DOG  BBINO  MALICIOUSLT  DEU 
STROYBD  OR  INJUKBD,  an  action  for  dam- 
ages will  lie. — Johnson  vs.  McConnell,  80  Cal. 
646,  648,  22  Pac.  Rep.  219;  State  vs.  McDuffle* 
84  N.  H.  628,  69  Am.  Dec.  616;  Dodson  vs. 
Mock.  4  Dev.  &  B.  L.  (N.  C)  146,  82  Am.  Dec 
677;  Wheatley  va  Harris.  4  Sneed  (Tenn.) 
460.  70  Am.  Dec.   268. 

See  monographic  note  70  Am.  Dec.  259. 

SO.  DOMESTIC  ANIMALS.  —  Barbed  -  wire 
fenee    negligently    lionstrueted    or    uislufslwed 

whereby  domestic  animals  of  others  are  In- 
jured, renders  owner  liable,  though  fence  Is 
upon  his  own  land. — Loveland  vs.  Gardner,  76 
CaL  817,  820,  821,  21  Pac  Rep.  766,  4  Lb  R.  A. 
896. 
See  Pol.  Code  1 19  subd.  28. 

81.  Landowner  Is  bound  to  take  notice  of 
natural  propensities  of  domestic  animals  and 
exercise  reasonable  care  to  preyont  his  fenee 
from  becoming  dangerous. — ^Loveland  va  Oard- 
ner.  79  Cal.  817,  820,  821,  21  Pac.  Rep.  766.  4 
Lb  R.  A.  896. 

89.     Gist    of    aetloa    for    Inlurles    sustained 

from  domestic  animal  is  if  defendant  did  act 
not  sanctioned  by  law  nor  custom  from  which 
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be  muflt  have  known  that  Injury  mlerht  result. 
-Ooodxnan  vs.  Gay,  IB  Pa.  St.  188,  63  Am.  Dec 

SS.    Domestic    animalsy    sncli    as    oxen    and 

horses,  when  rlgrhtfully  In  place  where  they 
do  mischief,  do  not  render  owner  liable  for 
Injury  to  person  or  property  unless  he  knew 
tliat  they  were  considered  to  be  mischievous. 
-Strouse  vs.  Lelpf.  101  Ala.  433,  46  Am.  St. 
Rep.  122.  14  So.  Rep.  667.  Ga.  Reed  vs.  South- 
em  Exp.  Co..  95  Ga.  108,  61  Am.  St.  Rep.  62,  22 
a  E.  Rep.  188.  Me.  Decker  vs.  Gammon,  44 
Me.  322.  69  Am.  Dec  99.  Oblo.  Morgan  vs. 
Hudnell,  52  Ohio  St  552,  49  Am.  St.  Rep.  741,  40 
N,  E.  Rep.  716. 

84.  Burden  of  proof  Is  upon  party  claiming 
danuL^e  for  Injury  resultlnfir  from  domestic 
animals  rightfully  in  place  to  show  that  owner 
knew  they  were  considered  to  be  mischievous. 
-<Reed  vs.  Southern  Bxp.  Co.,  95  Ga.  108,  61 
Am.  St.  Rep.  62.  22  S.  B.  Rep.  188;  Decker  vs. 
Gammon.  44  Me.  822.  69  Am.  Dec  99. 

See  monoflrraphlc  note  16  Am.  St.  Rep.  682. 

85.  WroBfrfnlly  In  placsc  where  Injures  per- 
son renders  owner  liable  for  Injury  to  others, 
thoagh  he  did  not  know  of  Its  vicious  disposi- 
tion.—Decker  vs.  Gammon,  44  Me.  822,  69  Am. 
Dec  99.  N.  X  Ansrus  vs.  Radln,  6  N.  J.  L. 
(2  South.)  815,  8  Am.  Dec.  626.  N.  Y.  Van  liou- 
ven  vs.  Lyke,  1  N.  T.  616,  49  Am.  Dec  846. 
Ffc  Goodman  vs.  Gay.  16  Pa.  St.  188,  68  Am. 
Dec.  589.  S.  C.  McCasklll  vs.  Elliott,  6  Strobh. 
L,  196,  53  Am.  Dec.  706. 

See  par.  40  this  note. 

81.  Same — ^Unattended  home  left  standi nfiT  in 
street  close  to  sidewalk  who  bites  a  passer- 
by, where  it  does  not  appear  It  had  ever  mani- 
fested such  disposition  before,  to  the  knowl- 
edge of  defendant  or  his  servants,  nor  that 
owner  had  any  reason  to  expect  that  the 
animal  would  suddenly  bite,  owner  Is  not 
liable.— Reed  vs.  Southern  Exp.  Co.,  95  Ga.  108, 
51  Am.  St.  Rep.  62,  22  &  E.  Rep.   188. 

87.  HORSES. — ^Absence  of  nesllsenee  and 
kaewledse  on  part  of  owner  that  It  Is  natur- 
ally vicious.  Injury  sustained  by  one  when 
horse  becomes  unmanaereable  does  not  render 
owner  liable. — PInney  vs.  Curtis,  78  CaL  498, 
SOI.  21  Pac.  Rep.  120. 

See  par.  36  this  note. 

88.  RcpreseataUon  by  defendant  that  horse 
was  sentlcy  which  Induced  plaintiff  to  ap- 
proach and  take  hold  of  It.  when  defendant 
neither  knew  that  horse  was  not  grentle,  nor 
was  In  any  way  nesrllsent,  does  not  make  him 
liable  for  Injuries  sustained. — Finney  vs.  Cur- 
tis, 78  Cal.  498,  601.  21  Pac  Rep.  120. 

».  YICIOUS  ANIMAIiS«— It  la  Obligation 
Imposed  by  law  upon  all  owners  and  keepers 
of  animals  of  known  vicious  and  dangrorous 
disposition  to  so  restrain  them  that  others 
shall  not  be  injured  thereby,  and  for  injury 
Inflicted  by  them  upon  property  or  person  of 
another,  who  Is  free  from  fault,  the  owner 
win  be  liable  in  damages. — ^Wilkinson  vs.  Par- 
rott,  82  Cal.  102.  104  (vicious  dog);  Laverone 
n.  ManglantI,  41  Cal.  138,  10  Am.  Rep.  269 
(ferocious  dog):  Clowdls  vs.  Fresno  F.  &  Irr. 
Co..  118  Cal.  816.  820.  62  Am.  St.  Rep.  288, 
SO  Pac.   Rep.    878    (vicious   bull);   Melshelmer 


vs.  Sullivan,  1  Colo.  App.  22,  26.  27  Pac.  Rep 
17  (vicious  dog);  Conway  vs.  Grant,  88  Ga. 
40,  42,  80  Am.  St.  Rep.  146,  18  S.  E.  Rep.  803 
(vicious  dog);  Vredenburg  vs.  Behan,  33  La. 
Ann.  689  (a  bear).  See  also  Conn.  Woolf  vs. 
Chalker,  81  Conn.  121.  81  Am.  Dec  175.'  lU. 
Pickering  vs.  Orange,  2  111.  (1  Scamm.)  492, 
82  Am.  Dec.  85.  Me.  Moulton  vs.  Scarborough, 
71  Me.  267,  86  Am.  Rep.  808.  Mass.  Hatha- 
way vs.  TInkham,  148  Mass.  85,  19  N.  E.  Rep. 
18.  Mich.  Burnham  vs.  Strother,  66  Mich. 
519,  88  N.  W.  Rep.  410.  Neb.  GUdden  vs. 
Moore,  14  Neb.  84,  46  Am.  Rep.  98.  15  N.  W. 
Rep.  826.  N.  T.  Hinckley  vs.  Emerson.  4 
Cow.  851,  15  Am.  Dec  888;  Loomls  vs.  Terry. 
17  Wend.  496,  81  Am.  Dec  806.  S.  C  McCas- 
klll vs.  Elliott,  5  Strob.  L.  196,  58  Am.  Dec. 
706.  Tenn.  Sherfey  vs.  Bartley,  4  Sneed  58. 
67  Am.  Dec  597.  Vt-  Marsh  vs.  Jones.  21  Vt. 
878,  52  Am.  Dec.  67;  Godeau  vs.  Blood.  62  Vt. 
261,  86  Am.  Rep.  761.  "Wis.  Melbus  vs.  Dodge. 
88  Wis.  300,  20  Am.  Rep.  6. 

See  pars.  13-28  this  note;  also  ante  {1708 
note  par.  8. 

40.  Thus,  where  officer  in  pursuit  of  sus- 
picious character  is  bitten  by  dog  tied  In  alley, 
without  having  seen  him,  which  dog  defendant 
knew  to  be  ferocious,  he  is  liable  for  Injuries 
sustained. — ^Melshelmer  vs.  Sullivan,  1  Colo. 
App.  82.  27  Pac  Rep.  17. 

See  pars.  86,  86  this  note. 

41.  Scienter — ^Notice  to  owner. — But  where 
such  animals  are  not  naturally  vicious,  and 
not  known  to  be  dangerous,  there  will  be  no 
liability  on  part  of  owner. — Clowdls  vs.  Fresno 
F.  &  Irr.  Co.,  118  Cal.  815,  320.  62  Am.  St.  Rep. 
288,  60  Pac.  Rep.  873.  See  Strouse  vs.  Lelpf. 
101  Ala.  438,  46  Am.  St  Rep.  122,  14  So.  Rep. 
667;  Reed  vs.  Southern  Exp.  Co.,  96  Ga.  108, 
61  Am.  St.  Rep.  62,  22  S.  E.  Rep.  133. 

See  par.  81  this  note. 

Owner  of  animal  not  naturally  vicious.  Is 
not  liable  for  Injury  done  by  it,  unless  two 
propositions  are  established:  1.  That  animal 
in  fact  was  vicious;  2.  That  owner  knew  It. — 
Finney   vs.   Curtis.   78   Cal.    498.   21   Pac.    Rep. 

120.  See    Conn.    Woolf  vs.   Chalker,   81   Conn. 

121,  81  Am.  Dec  176.  La.  Montgomery  vs. 
Koester,  85  La.  Ann.  1091,  48  Am.  Rep.  263. 
Me.  Decker  vs.  Gammon,  44  Me.  822,  69  Am. 
Dec    99.      Md.    Goode  vs.    Martin.    67   Md.    606. 

40  Am.  Rep.  448.  Mass.  Hathaway  vs.  TInk- 
ham. 148  Mass.  85,  19  N.  E.  Rep.  18.  MIeh. 
Newton  vs.  Gordon.  72  Mich.  642,  40  N.  W.  Rep. 
921.     N.  H.    KIttredge  vs.  Elliott,  16  N.  H.  77, 

41  Am.  Dec.  717.  N.  X  Angus  vs.  Radln.  6 
N.  J.  L.  (2  South.)  815.  8  Am.  Dec  626;  Evans 
vs.  McDermott,  49  N.  J.  L.  (20  Vr.)  163.  60 
Am.  Rep.  602.  6  Atl.  Rep.  653;  Smith  vs.  Dono- 
hue,  49  N.  J.  L.  (20  Vr.)  648,  60  Am.  Rep.  652. 
10  Atl.  Rep.  160.  N.  T.  Van  Leuven  vs.  Lyke, 
1  N.  Y.  516.  49  Am.  Dec.  346;  Rider  vs.  White. 
65  N.  T.  54.  22  Am.  Rep.  600.  Pa.  Goodman  vs. 
Gay.  15  Pa.  St.  188,  53  Am.  Dec.  589.  Tt. 
Godeau  vs.  Blood.  58  Vt.  251,  86  Am.  Rep. 
761.  TTIs.  Chunot  vs.  Larson,  48  Wis.  536,  88 
Am.  Rep.  567. 

42.  Owner's  knowledge  of  vicious  and  dan- 
gerous propensity  may  be  established  by  any 
evidence  which  tends  to  show  that  fact,  as  that 
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he  Is  kept  for  watchdog:  (Brlce  vs.  Bauer,  108 
N.  Y.  428,  2  Am.  St  Rep.  454,  16  N.  E.  Rep. 
695);  previous  and  subsequent  vlciousness 
(Kennon  vs.  Gilmer,  6  Mont.  257,  61  Am.  Rep. 
45,  6  Pac.  Rep.  847),  and  the  like. — East  Kings- 
ton vs.  Towle,  48  N.  H.  67,  2  Am.  Rep.  174; 
McCaskill  vs.  Elliott,  6  Strob.  (a  C.)  L.  196, 
63   Am.    Dec.    706. 

48.  Same — Notice  to  ■ervant  that  dos  or 
other  animal,  not  specially  in  his  care  or 
charsre,  is  vicious  and  danererous,  is  not  notice 
of  that  fact  to  master. — Clowdls  vs.  Fresno 
F.  &  Irr.  Co.,  118  Cal.  815,  62  Am.  St  Rep. 
238,  60  Pac.  Rep.  373;  Twigg  vs.  Ryland,  62 
Md.  380.  50  Am.  Rep.  226.  Harris  vs.  Fisher, 
115  N.  C.  318,  44  Am.  St  Rep.  452,  20  a  E.  Rep. 
461. 

44.  But  where  do£r  or  other  animal  is  in  his 
care  or  chargre,  knowledge  is  imputable  to 
owner. — Clowdls  vs.  Fresno  F.  &  Irr.  Co.,  118 
Cal.  815,  321,  62  Am.  St  Rep.  238,  60  Pac.  Rep. 
373;  TwiersT  vs.  Ryland,  62  Md.  380,  60  Am.  Rep. 
226;  Brlce  vs.  Bauer,  108  N.  Y.  428,  2  Am.  St 
Rep.  454,   16  N.  E.  Rep.  696. 

45.  Do0  kept  by  aervant — Liability  of  mas- 
ter.— When  servant  keeps  dog:  on  premises 
with  owner's  permission  and  sanction,  which 
latter  knows  to  be  vicious  and  dangerous,  he 
will  be  liable  for  damages  done  by  such  dog 
to  passer-by  in  exercise  of  due  care. — ^Harris 
vs.  Fisher,  116  N.  C.  818,  44  Am.  St  Rep.  462, 
20  S.  E.  Rep.  461. 

46.  Liability  of  master  by  reason  of  injury 
sustained  from  dog  owned  by  servant  in  his 
employ  not  authorized  by  master. — Baker  vs. 
Kinsley,  38  Cal.  63i,  634. 

See  also  post  i  2338  and  note. 

47.  LICENSEES       AND      TRESPASSERS. — 

Presence  upon  premises  of  defendant  being 
by  mere  license,  no  duty  flows  through  defend- 
ant to  plaintiff,  and  plaintiff's  entry  thereon 
is  subject  to  all  attending  risk. — Schmidt  vs. 
Bauer.  80  Cal.  666,  669,  22  Pac.  Rep.  266,  6 
L.  R.  A.  580. 

48.  Treapaaaer  bit  by  m  feroclona  dos  al- 
lowed to  run  at  large,  owner  liable  in  damages. 
— Woolf  vs.  Chalker,  81  Conn.  121,  81  Am.  Dec. 
176;  Conway  vs.  Grant,  88  Ga.  40,  80  Am.  St 
Rep.  145,  13  S.  E.  Rep.  803;  Sherfey  vs.  Bart- 
ley,  4  Sneed  (Tenn.)  58,  67  Am.  Dec.  697. 

40.  ''Such  daaiirerovB  meana  of  defease 
asalBst  mere  trespaaaera  the  law  will  not 
countenance.'* — Conway  vs.  Grant,  supra.  See 
Laverone  vs.  Mangianti,  41  Cal.  138,  10  Am. 
Rep.  269.  Conn.  Woolf  vs.  Chalker,  81  Conn. 
121.  81  Am.  Dec.  176.  N.  Y.  Rider  vs.  White, 
66  N.  Y.  64,  22  Am.  Rep.  600;  Muller  vs.  Mc- 
Kesson. 73  N.  Y.  195.  29  Am.  Rep.  123;  Pierret 
vs.  MoUer,  3  E.  D.  Smith  674;  Kelly  vs.  Tilton. 
8  Keyes  263;  Loomis  vs.  Terry,  17  Wend.  496, 
31  Am.  Dec.  806.  Tenn.  Sherfey  vs.  Bartley, 
4  Sneed  68,  67  Am.  Dec.  697.  Ens*  Sarch  vs. 
Blackburn,  4  Car.  &  P.  297,  19  Eng.  C.  L.  894, 
34  Rev.  Rep.  806;  Curtis  vs.  Mills,  6  Car.  &  P. 
489.  24  Eng.  C.  L.  421,  88  Rev.  Rep.  843;  Brock 
vs.  Copeland,  1  Esp.  203,  6  Rev.  Rep.  780. 

IIL     NEGLIGENCE. 

80.     PLAINTIFF    HAVING    RIGHT    TO    BE 
WHERE  HE  "WASy  defendant  owed  him  duty 


of  protection,  whether  or  not  latter  was  right- 
fully maintaining  shaft  upon  premises. — Don- 
nelly vs.  Huf Schmidt,  79  Cal.  74.  75.  21  r'ac. 
Rep.  546;  Davis  vs.  Pacific  P.  Co.,  107  Cal. 
663,  674,  48  Am.  St  Rep.  156,  40  Pac.  Rep.  960. 

61.  Where  defendants,  who  were  engaged 
in  making  repairs  in  building  in  which  plain- 
tiff lodged,  after  completing  work,  and  by 
permission  of  persons  In  charge,  left  box  of 
tools  and  box  of  cement  on  premises,  box  of 
tools  being  in  passageway  of  house  and  ce- 
ment in  yard,  whereby  plaintiff  is  Injured  by- 
falling  over  tools  in  course  of  her  daily  duties, 
they  are  guilty  of  negligence  and  responsible 
for  plaintiff's  injuries. — Donnelly  vs.  Huf- 
Schmidt,  79  Cal.  74,  76,  21  Pac.  Rep.  646. 

62.  One  wrong  cannot  justify  or  excuse  an- 
other, either  in  law  or  in  morals. — ^Needham 
vs.  San  Francisco  &  S.  J.  R.  Co.,  37  Cal.  409, 
419;  Meeks  vs.  Southern  Pac.  R.  Co.,  66  Cal. 
618,  619,  88  Am.  Rep.  67. 

68.  Remote  fault  in  one  party  is  not  dis- 
pensed with  cause  In  another. — Meeks  va. 
Southern  Pac.  R.  Co.,  66  Cal.  618,  619,  38  Am. 
Rep.  67;  Isbell  vs.  New  York  &  N.  H.  Co.. 
27  Conn.  893,  404. 

64.     Proximate   cause  must   be  one   without 

which    accident    would  not    have    occurred. — 

Taylor  vs.   Baldwin,   78  Cal.   617,   522,   21   Pac. 
Rep.  124. 

66.  Knowledge  by  motorman  of  perilous 
condition  In  which  deceased  placed  himself, 
and  could,  by  exercise  of  ordinary  care,  have 
avoided  accident,  negligence  i>aramount  cause 
of  injury. 

See  par.  226  this  note. 

Danseroaa  machinery  left  unguarded.  Injury 
to  children. — See  pars.  93,  94.  217-221  this  note. 

66.  DEFINITION  OF  NEGLIGENCE  —  Sim- 
ple neffllgeace. — Negligence  Is  opposed  to  dili- 
gence or  carefulness. — Smith  vs.  Whlttier,  95 
CaL  279,  291,  80  Pac.  Rep.  629. 

67.  Is  failure  to  observe,  for  protection  of 
Interest  of  another,  degree  of  care,  precaution, 
or  vigilance  which  circumstances  Justly  de- 
mand, whereby  other  persons  suCTer  injury. — 
Barrett  vs.  Southern  Pac.  Co.,  91  Cal.  296,  302, 
25  Am.  St  Rep.  186,  27  Pac.  Rep.  666. 

68.  Negligence  is  omission  to  do  something 
which  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  conduct, 
would  do,  or  in  doing  something  which  rea- 
sonable man  would  not  do. — Smith  vs.  Whlttler. 
96  Cal.  279,  291,  80  Paa  Rep.  629;  BIythe  vs. 
Birmingham  W.  Works  Co.,  11  Exch.  784. 

69.  la  always  relative  to  partlealar  etrevai- 
ataneea  to  which  known  to  be  applied. — Fox 
va  Oakland  Con.  St.  R.,  118  Cal.  66,  62.  62 
Am.  St.  Rep.  216,  60  Pac.  Rep.  25. 

60.  Negligence  Is  never  absolute  or  In- 
trinsic, but  always  relative  to  some  circum- 
stance, time,  or  place  or  person. — Smith  vs. 
Whlttier,  96  Cal.   279,  291,  80  Pac.  Rep.   529. 

61.  Reference  to  situation  and  knowledge 
of  parties,  and  of  attendant  circumstances, 
must  be  made  in  determining  negligence. — 
Smith  vs.  Whlttler,  95  Cal.  279,  291,  SO  Pac. 
Rep.    629;    Nitroglycerin    Case,    82    U.    S.    (16 
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Wall)  636,  rab   nom.  Parrott  vs.  Wells,  bk. 
21  L.  ed.  206. 

9L.  Decree  of  eare  wMeh  prudence  would 
Mn«it  um  reaMonable  and  necessary  to  gruard 
others  against  Injury  Is  dependent  upon  situa- 
tion of  property  and  attendant  circumstances. 
-Barrett  vs.  Southern  Pac.  Co.,  91  Cal.  296. 
M2,  25  Am.  St.  Rep.  186,  27  Pac.  Rep.  666. 

63.  Charge  of  neerli&ence  is  not  simply  in 
orlginatlngr  mischief,  for  this  may  be  lawful 
act  but  in  not  controllingr  it.  and  puttinfir  in 
operation  is  construed  to  mean  that  negligence 
la  not  simply  originating  the  thing  which  may 
be  the  cause  of  mischief  or  injury,  but  that 
it  consists  also  in  failing  to  control  its  cause, 
so  as  to  prevent  it  from  inflicting  injury. — 
Chidester  vs.  Consolidated  Ditch  Co.,  59  Cal. 
117.  205. 

Am  to  liability  for  obatractlns  street,  see 
para  113.  114  this  note. 

64.  GroM  neffliffence  Is  entire  faUnre  to 
cxer«lae  care,  or  exercise  of  so  slight  a  degree 
of  care  as  to  uphold  belief  that  there  was  in- 
lilfference  of  interests  and  welfare  of  others. 
— Redlngton  va  Pacific  Postal  Tel.  Co.,  107 
Cat  817,  324.  48  Am.  St.  Rep.  182,  40  Pac.  Rep. 
432.  See  International  as  Q.  N.  R.  Co.  vs. 
Cocke,  64  Tex.  151. 

<5.  Ordinary  negligence  towards  grown  per- 
son may  be  gross  negligence  towards  child. — 
Schlerhold  vs.  North  Beach  &  M.  R.  Co.,  40  Cal. 
447,  454. 

66.  NEGLIGBNCB  aVBSTION  OF  FACT, 
not  legal  conclusion.— House  vs.  Meyer,  100 
Cal.  592,  35  Pac.  Rep.  808. 

See  pars.  159,  170  this  note. 

67.  !■  an  altimate  fact  to  be  Inferred  from 
probative  facta — ^House  vs.  Meyer,  100  Cal. 
592,  593,  39  Pac.  Rep.  808;  Buchel  va  Gray 
Broa,  115  CaL  421.  422.  47  Pac.  Rep.  112; 
Hampton  vs.  Occidental  &  O.  S.  a  Co.,  189  Cal. 
T06,  708,  73  Pac.  Rep.  579. 

68.  Jury  to  determine  facta  and  logical  In- 
ferences therefrom. — Wlkberg  vs.  Olson  Co., 
138  Cal.  479,  481.  71  Pac  Rep.  611. 

69.  Negllgenee  always  relative  to  particular 
facta  and  circumstances  upon  which  it  is 
thought  to  be  predicated. — Wlkberg  vs.  Olson 
Co.,  188  Cal.  479,  481.  71  Paa  Rep.  611. 

79.  2fegllseBce  generally  an  Inference  to  be 
deduced  from  circumstances. — Fox  vs.  Oakland 
Con.  St.  R..  118  Cal.  65,  62  Am.  St.  Rep.  216. 
5)  Pac.  Rep.   25. 

71.  Negligence  being  in  many  cases  a  de- 
duction from  facts,  where  no  conflict  exists 
aach  deduction  must  be  made  by  triers  of  fact, 
whether  Jury  or  court. — Chidester  va  Con- 
solidated Ditch  Co.,  69  Cal.  197,  202. 

71.  <ine«tloB  of  fact. — ^Evidence  presenting 
snch  state  of  facts  that  inference  could  be 
drawn  therefrom  might  well  lead  to  differ- 
ence of  opinion  between  reasonable  men,  negli- 
gence becomes  proper  question  for  jury  or  for 
court  sitting  In  lieu  thereof. — Schierhold  vs. 
North  Beach  ft  M.  R.  Co.,  40  Cal.  447,  464; 
Redlngrton  vs.  Pacific  Postal  Tel.  Co.,  107  Cal. 
317,  325,  48  Am.  St.  Rep.  182.  40  Pac.  Rep.  482; 
I>avls  vs.  Pacifio  P.  Co..  107  Cal.  668,  575.  48 
•Am.  St  Rep.  156,  40  Pac  Rep.  950;  Herbert 
aC.— 92 


va  Southern  Pac.  Co.,  121  CaL  287,  229,  53  Pac. 
Rep.  651;  Seller  va  Market  St.  R.  Co.,  189  Cal. 
268.  271,  72  Pac.  Rep.  1006,  14  Am.  Neg.  Rep. 
249;  Central  Branch  Union  Pao.  R.  Co.  vs. 
Hotham,  22  Kan.  41;  Dahl  vs.  Milwaukee  City 
R.  Co.,  62  Wis.  652.  22  N.  W.  Rep.  766. 

78.  When  different  conclusions  can  be  drawn 
from  admitted  facts,  it  is  for  court  to  instruct 
Jury  as  to  which  is  to  be  adopted  by  them. — 
Hennesey  vs.  Bingham.  125  Cal.  627.  634.  68 
Pac.  Rep.  200;  Hampton  vs.  Occidental  &  O. 
a  S.  Co.,  139  Cal.  706,  708,  78  Pac.  Rep.  579. 

74.  Ultimate  fact  of  negligence  on  one  hand 
or  ordinary  care  upon  other,  matter  to  be  de- 
termined by  Jury. — Shafter  vs.  Evans,  58  Cal. 
32,  38. 

75.  Negligence  being  an  ultimate  fact  is 
evident  from  other  facts  and  circumstances  in 
case,  to  be  ascertained  upon  consideration 
from  these  facts  and  circumstances  viewed  in 
connection  with  respective  relations  of  par- 
ties, is  in  such  case  question  of  fact  depend- 
ent upon  determination  of  absolute  facts. — 
Raub  vs.  Los  Angeles  Terminal  R.  Co.,  108 
Cal.  478,  475.  87  Pac.  Rep.  374. 

See  post  i  2338. 

76.  NBGIilGENCB  <|UBSTION  OF  L.A'W, 
WHBIf« — ^Where  facts  are  clear  and  undisputed 
and  no  other  inference  than  that  of  negligence 
can  be  drawn  from  them,  court  is  not  re- 
quired to  submit  question  to  Jury,  but  may 
itself  make  inference. — Fox  vs.  Oakland  Con. 
St.  R..  118  Cal.  55,  62,  62  Am.  St  Rep.  216, 
50  Pac.  Rep.  25;  Herbert  vs.  Southern  Pac.  Co., 
121  Cal.  227,  229.  58  Pac.  Rep.  651;  Studer  vs. 
Southern  Pac.  Co.,  121  Cal.  400,  404,  69  Am. 
St  Rep.  39.  53  Pac.  Rep.  942;  Wlkberg  vs.  Olson 
Co..  138  Cal.  479.  480.  71  Pac.  Rep.  511. 

See  pars.  171-176  this  note. 

77.  IVliere  facts  -with  which  one  charged 
with    negligence    are    known    and    nndlapnted, 

question  as  to  duty  to  examine  for  latent  de- 
fects is  proper  question  of  law,  though  It  may 
involve  question  as  to  degree  of  care  required, 
which  also  becomes  question  of  law  when 
facts  are  given. — Baddeley  vs.  Shea,  114,  Cal. 
1,  7,  65  Am.  St  Rep.  66.  45  Paa  Rep.  990,  83  L. 
R.  A.   747. 

78.  "Whether  It  was  dvty  of  defendant  nn« 
der  clrcnmstances  proved  to  examine  his  plat- 
form for  purpose  of  ascertaining  whether 
there  were  defects  in  It,  is  a  question  of  law, 
for  if  such  was  not  his  duty  his  omission  to 
make  such  examination  was  not  negligence  in 
any  degree. — Baddeley  vs.  Shea,  114  Cal.  1,  7, 
55  Am.  St  Rep.  66.  45  Pac.  Rep.  990,  33  L.  R. 
A.   747. 

79^  NBGLI6BNCB.— Mixed  qnestlon  of  law 
and  fact  when  Involving  two  questions: 
whether  particular  act  had  been  performed  or 
omlttsd;  whether  performance  or  omission  of 
this  act  was  breach  of  legal  duty. — Redington 
va  Pacific  Postal  Tel.  Co.,  107  Cal.  817,  824, 
48  Am.  St  Rep.  182,  40  Pac.  Rep.  438. 

See  par.  177  this  note. 

80.  Faot  that  evidence  may  be  confliotlng. 
Is  neither  controlling  nor  necessarily  material 
In  determining  whether  negligence  is  question 
of  law  or  not — Fox  vs.  Oakland  Con.  St.  R.. 
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lis   CaL   56.   62,   62  Am.   8t.   Rep.   216,   60  Pao. 
Rep.   25. 

81.  IIjLiUSTIIATIONS« — An  accumiilatlcm  of 
MUid  la  defeadant's  ditch  being:  such  as  to 
render  it  probable  that  periodical  overflow 
would  by  its  action  wash  out  sand  and  thus 
damasre  land  of  plaintiff,  it  is  duty  of  de- 
fendant to  use  all  means  which  ordinarily 
prudent  business  man  would  employ  under 
the  circumstances  to  prevent  it. — Chidester  vs. 
Consolidated  Ditch  Co.,  59  CaL  197,  204. 

82.  Cause  of  injury  however  originated  de- 
fendant's duty  after  time  at  which  he  acquired 
ditch  is  to  use  proper  means  to  prevent  cause 
from  producinfiT  injury  to  another. — Chidester 
vs.  Consolidated  Ditch  Co.,  69  CaL  197,  206. 

88.  Assumptloii  of  risk  lactdent  to  omploy^ 
meaty — as  to,  see  post  f  1970. 

84.  Same — Minor  child's  assumption  of  risk 
Incident  to  employment  whether  question  of 
fact, — as  to,  see  post  i  1970. 

See  pars.  89,  90  this  note. 

88.  BLASTING  OF  ROCK  UPON  ONB'S 
OIVN  liAND  causing  injury  to  person  situated 
on  other  part  of  city,  by  means  of  gunpowder, 
is  unreasonable,  useless,  and  unnatural  use  of 
his  own  property  which  no  care  or  skill  in  so 
doing  can  excuse  him  for,  he  being  responsi- 
ble to  plaintiff  for  damages  he  actually  did 
to  her  dwelling-house  aa  natural  and  proxi- 
mate result. — Colton  vs.  Onderdonk,  69  CaL 
155-159,  58  Am.  Rep.  566,  10  Pao.  Rep.  896. 

86.  Blasting  of  rock  by  which  rock  slide 
is  caused,  destroying  plaintiff's  house  and  cov- 
ering his  lot  with  debris,  is  actionable. — 
Buchel  vs.  Gray  Bros.,  115  CaL  421,  424,  47 
Fac   Rep.   112. 

87.  Blasting  on  one's  land  in  course  of 
which  soil  and  stoxies  are  thrown  upon  ad- 
Joining  land  to  neighbor's  annoyance,  renders 
party  liable  to  damages  resulting  therefrom. 
— Hay  vs.  Cohoes,  2  N.  Y.  159,  51  Am.  Dec.  279. 

88.  Care  in  any  degree  used  will  not  excuse 
death  caused  by  explosion  in  thickly  settled 
portion  of  city. — ^Munro  vs.  Pacific  Coast  D. 
A  R.  Co.,  84  CaL  616,  619,  18  Am.  St.  Rep.  248. 
24  Pao.  Rep.  808. 

88.  Children  of  Immataro  yearn  are  expect- 
ed to  exercise  only  such  care  and  self-restraint 
as  belongs  to  childhood;  a  man  presumed  to 
know  this  and  must  govern  his  actions  ac- 
cordingly.— Barrett  vs.  Southern  Pac  R.  Co., 
91  CaL  296,  808,  26  Am.  8t.  Rep.  186,  87  Pao. 
Rep.    666. 

90.  Where  plaintiff's  ohild  of  six  years,  in 
disobedience  to  parents,  left  irard  and  climbed 
upon  turn-table  and  in  turning  same  was  in- 
jured, and  it  appears  that  by  lifting  latch  from 
slot,  table  could  be  revolved,  Judgment  In 
favor  of  plaintiff  will  not  be  disturbed.— Calla- 
han vs.  Eel  River  &  B.  R.  Co.,  92  CaL  89,  91, 
92,  28  Pac  Rep.  104. 

01.  Colllsloas  of  Tohleles  negligence  ques- 
tion of  fact. — See  pars.  66-76  this  note. 

88.  Colllsloas  of  steamer%  whether  due  to 
negligence  of  defendants,  is  for  Jury  to  de- 
termine.— Hampton  vs.  Occidental  &  O.  S.  S. 
Co.,  139  CaL  706,   708,   78  Pac.  Rep.   579. 

88.     Dangeroiis   aMichlaery   put   by   landlord. 


upon  portion  of  premises  retained  by  lili 
it  is  his  duty  to  fence  it  or  use  other  propeF 
means  to  protect  those  rightly  in  this  vicinitx- 
— ^Davis  vs.  Padflo  Power  Co.,  107  Cal.  568, 
574,  48  Am.  St.  Rep.  166,  40  Pac.  Rep.  960. 
See  Jessen  vs.  Sweigert,  66  CaL  182,  183,  4 
Pao.  Rep.  1188. 

94.  Question  of  fact  whether,  in  any  glv^ia 
case,  there  has  been  such  negligence  on  part, 
of  owner,  in  maintenance  thereon  of  dangrer- 
ous  machinery,  is  question  of  fact  dependent, 
upon  situation  of  property  and  attendant  cir- 
cumstances.— Barrett  vs.  Southern  Pac.  R.  Co.» 
91  Cal.  296,  802,  25  Am.  St.  Rep.  186,  27  Pao. 
Rep.   666. 

See  pars.  217-221  this  note. 

95.  Defective  articles  sold  being  chargred 
to  knowledge  of  manufacturer,  he  is  liablo 
for  any  injuries  caused  to  purchaser  either 
directly  from  him  or  some  intermediate  dealer 
by  reason  of  bad  material  used  in  its  construc- 
tion.— Schubert  vs.  J.  R.  Clark  Co.,  49  Minn. 
831,  82  Am.  St.  Rep.  669.  51  N.  W.  Rep.  1108» 
16  L.  R.  A.  818. 

96.  Whether  defect  in  machinery  was  so 
patent  that  plaintiff  could  have  taken  notice, 
is  one  of  fact. — Snyder  va  Holt  Mfg.  Co.,  184 
CaL  824,  828,  66  Pac.  Rep.  811. 

97.  Knowledge  of  manufacturer  that  ma- 
chinery will  be  used  by  third  parties  will 
not  render  manufacturer  liable  for  injuries 
occasioned  by  reason  of  defective  materials 
in  its  manufacture. — Heizer  vs.  Kingsland  & 
D.  Mfg.  Co..  110  Mo.  606,  88  Am.  St.  Rep.  482» 
19  &  W.  Rep.  630,  16  Lb  R.  A.  821. 

98.  Whether  defendant  is  guilty  of  negli- 
gence in  construction  and  manufacture  of  ma- 
chinery is  one  of  fact. — Snyder  vs.  Holt  Mfg. 
Co.,  184  CaL   824,  828,  66  Pac  Rep.   311. 

99.  Machinery  sold  under  contract  not  usu- 
ally of  inherently  dangerous  character,  and 
true  nature  not  being  concealed,  unless  manu- 
facturer sold  machinery  with  knowledge  of 
its  defects  he  will  not  be  liable  to  third  party. 
— Heizer  vs.  Kingsland  &  D.  Mfg.  Co.,  110 
Mo.  605,  88  Am.  St.  Rep.  482,  19  &  W.  Rep.  680, 
16  L.  R.  A.  821. 


100,  Daty  not  root  vpoa  owner  vatll  wrlttea 
Botlfsoy  required  by  statute,  to  repair  highway 
fronting  their  property,  no  liability  for  failure 
until  such  notice  is  given. — Martinovlch  va 
Wooley,    128    CaL    141,   144,    60   Pao.    Rep.   760. 

101.  Sidewalk  being  part  of  highway,  no 
oommon-law  duty  is  cast  upon  owner  of  abut- 
ting property  to  maintain  it  in  good  repair.— 
Martinovlch  vs.  Wooley,  supra. 

188.     Fire  set  out  by  engine  spreading  from 
one   field   to  another   evidence   of  negllgenca 
See  pars.  102-106  this  note. 

108.  Whether  fire  commenced  In  field  of 
one  man  extending  to  another  would  establish 
prima  facie  evidence  of  damage  in  second 
field  which  was  ordinary  and  natural  result 
of  defendant's  negligence  is  matter  to  be 
determined  by  Jury. — Butcher  vs.  Vaca  Valley 
ft  C.  U  R.  Co.,  67  Cal.  618,  521,  8  Pac.  Rep.  174. 

104*  Same — <^vestlon  of  fact — Considering 
long,  dry  seasons  of  California  and  preva- 
lence of  certain  winds  in  oar  valleys,  it  may 
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ta  teft  to  JQiT  to  dotormlno  whether  spread* 
tsg  of  fire  from  one  field  to  another  U  not 
Btoral*  direct,  or  proximate  consequences  of 
«l<lBal  flra  upon  premises  of  nelffhborlnff 
mprietor. — Butcher  vs.  Vaca  Valley  St  C  1m 
XCo^  91  CaL  518,  620,  521.  S  Pac.  Rep.  174. 
Sm  Henry  vs.  Southern  Pao.  R.  Co.,  50  CaL 
171.  18S. 

Iti.  Orlfi^n  of  fire  upon  premises  being 
yroTcd,  It  rests  upon  defendant  to  show  that 
te  used  all  necessary  care  to  avoid  doing 
neh  mischief. — Butcher  vs.  Vaca  Valley  &  C 
L  B.  Co..  $7  Cal.  618,  621,  8  Pac.  Rep.  174. 

IM.    Kltroglycerla   factory — ESzploslOB  of  is 

yretamptive  negligence  suflBolent  to  estab- 
lish prima  facie  cause  for  recovery. — Judson 
TL  Giant  P.  Co.,  107  Cal.  649,  666,  48  Am.  Bt. 
Rcjk.  146.  40  Pac.  Rep.  1020,  29  U  R.  A.  718. 
Sm  Dixon  vs.  Pluns,  98  Cal.  884,  86  Am.  St. 
Btp.  180,  83  Pac  Rep.  268,  20  I*.  R.  A.  698. 
Mam,  Thomas  vs.  Western  Tel.  Co..  100  Mass. 
15C.  Hd.  Howser  vs.  Cumberland  &  P.  R.  Co.. 
16  Md.  146,  46  Am.  St.  Rep.  832,  80  AtL  Rep. 
IML  Wis.  Kirst  va  Milwaukee  L.  &  &  W.  R. 
Co,  46  Wis.  489,  1  N.  W.  Rep.  89;  Cummlngs  vs. 
Kational  F.  Co.,  60  Wis.  603,  18  N.  W.  Rep. 
742.  20  Id.  666;  Mulcalms  vs.  City  of  Janes- 
Tlll^  67  Wis.  24,  29  N.  W.  Rep.  666.  Fed. 
Posey  va  Scovllle,  10  Fed.  Rep.  140;  Rose  va 
Stevens  Transp.  Co.,  11  Fed.  Rep.  488;  Grimsley 
Ta  Hankins,  46  Fed.  Rep.  400. 

107.  Contractual  relations  are  not  neces- 
iar7  to  presumptions  of  negligence  arising 
from  explosion  of  nitroglycerin  factory. — 
Judson  vs.  Qlant  P.  Co.,  107  Cal.  649,  666,  48 
Am.  St  Rep.- 146,  40  Paa  Rep.  1020.  29  K  R.  A. 
TIS. 

166.  Hotary  public  liable  for  aegllgeaee  la 
takteg  ackaowledgmeat  does  not  extend  to 
CU6S  where  negligence  of  losing  party  is 
proximate  cause  of  loss. — Oakland  Bank  of 
Say.  va  Murfey.  68  Cal.  466,  460,  9  Paa  Rep. 
t4S;  Overacre  va  Blake,  82  CaL  77.  82,  28 
Pac  Rep.  979;  Hatton  va  Holmes.  97  CaL 
208,  212.  81  Pac  Rep.  1181. 

See  i  1186. 

lit.    Notice   of  facts  and  drcnmataaces  by 

vhlch  defendant  has  knowledge  being  such 
w  to  convey  to  mind  of  reasonable  man  the 
qnettion  as  to  whether  other  party  would 
!>•  able  to  escape  personal  Injury  is  suffi- 
cient to  charge  defendant  with  negligence  of 
failing  to  use  due  care. — Harrington  vs.  Los 
Angeles  R.  Co.,  140  CaL  614,  622,  98  Am.  St 
Bep.  86,  74  Pao.  Rep.  16. 

110.  Where  evidence  shows  that  plaintiff 
imdertook  alone  to  carry  trunk  to  private 
rtsldence  and,  in  stepping  upon  platform  about 
three  steps  above  sidewalk,  plank  broke,  frac- 
turing his  ankle,  and  it  further  appears  that 
itep  in  front  of  platform  which  broke  was 
^Qllt  about  seven  or  eight  years  before  by 
competent  carpenter,  and  would  ordinarily 
^•ar  sixteen  to  twenty  years  without  repair, 
ind  to  all  appearances  was  perfectly  sound, 
^d  that  defendant  had  no  knowledge  that  it 
WM  unsafe,  or  at  all  defective,  until  after 
accident,  he  is  not  liable. — Baddeley  vs.  Shea, 
114  CaL  1,  7,  66  Am.  St  Rep.  66.  46  Pae.  Rep, 
•*«.  83  L.  R.  A.  747. 


111.  Whether  or  not  it  was  duty  of  defend- 
ant under  circumstances  to  examine  platform 
for  purpose  of  ascertaining  defects  entirely 
depends  upon  whether  or  not  he  had  notice 
of  facts  which  would  induce  man  of  ordinary 
prudence  to  expect  existence  of  latent  de- 
fects in  consequence  of  which  danger  or  in- 
Jury  to  persons  or  property  might  reason- 
ably be  apprehended. — Baddeley  vs.  Shea,  114 
CaL  1,  7,  66  Am.  St  Rep.  66,  45  Pac.  Rep.  990, 
88  Lb  R.  A.  747. 

112.  Obstruction  upon  klghiray  unauthor- 
ized by  means  of  which  another,  through  no 
fault  !•  injured  In  person  or  property  renders 
party  maintaining  same  responsible  therefor. 
— McKune  vs.  Santa  Clara  V.  M.  &  Li.  Co.. 
110  CaL  480,  486.  42  Pao.  Rep.  980. 

118.  Violation  of  ordinance  in  obstructing 
street  directly  contributing  to  accident  la 
negligence  per  se. — ^McKune  vs.  Santa  Clara 
V.  M.  A  U  Co.,  110  CaL  480.  486,  42  Pao.  Rep. 
980. 


114»  OverturalBg  velilcle — ^Whether  by  rea- 
son of  negligence  of  driver  as  well  as  extent  of 
injury,  is  question  to  be  determined  by  jury. 
— Tompkins  vs.  Montgomery.  128  CaL  219,  220. 
66  Pac.  Rep.  907. 

See  par.  180  this  notei 

lis*  Pledgee  of  negotiable  paper  as  col* 
lateral  security  is  bound  to  use  ordinary  dili- 
gence In  preserving  legal  validity  of  pledge 
and  is  answerable  for  loss  to  corresponding 
degree  of  negligence  to  extent  of  such  loss. — 
Hawley  Broa  H.  Co.  vs.  Brownstone,  128  CaL 

648,  649,  66  Pao.  Rep.  468;  Lamberton  vs. 
Wlndom,  12  Minn.  282,  90  Am.  Dec.  801; 
Griggs  vs.  Day,  186  N.  Y.  162,  32  Am.  St.  Rep. 
704,  32  N.  E.  Rep.  612,  18  L.  R.  A.  120.  See 
Jennison  va  Parker,  7  Mich.  866;  monographic 
note  82  Am.  St  Rep.  718. 

116.  Counter-claim  of  loss  by  pledgee  may 
be  set  up  by  pledgeor  in  an  action  upon  prin- 
cipal debt — Hawley  Bros.  H.  Co.  va  Brown- 
stone,  supra. 

117.  Grantor  of  premises  for  purpose  of 
erecting  powder  factory  does  not  assume  risk 
of  explosion  caused  by  negligence  of  owner 
of  factory. — Judson  vs.  Giant  P.  Co.,  107  Cal. 

649,  664,  48  Am.  St  Rep.  146.  40  Pao.  Rep.  1020, 
29  L.  R.  A.  718. 

lis.  Prladpars  UablUty  la  fnmlsklng  and 
providing  mnterlaly  machinery,  or  appliances 
to  oontraotor  and  his  servants,  is  not  based 
upon  relationship  of  employer  and  employee, 
but  placed  upon  ground  of  failure  of  principal 
to  exercise  ordinary  care  which  is  due  to 
everybody  in  regard  to  contracts  out  of  prin- 
ciple announced  in  §91708,  1714,  3281. — ^McCall 
vs.  Pacific  M.  S.  S.  Co.,  128  Cal  42,  44,  66  Pac. 
Rep.  706. 

119.  Where  one  agrees  to  furnish  contrac- 
tor material  and  appliances  which  he  was  to 
use  in  performance  of  his  task  principal  is 
liable  to  servants  and  agents  of  contractor  for 
injuries  which  may  result  to  them  from  his 
negligence  or  inadequate  performance  of  hia 
contract  in  this  regard. — McCall  vs.  Pacific  Mi. 
8.  S.  Co..  supra. 

See  post  I  8281  and  not«b 
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ISO.  Rftckleu  akooilBff  of  arrow  In  lohool- 
room  where  there  were  number  of  scholars 
whereby  one  Is  injured,  aotor  ie  held  respon- 
sible for  such  nesliffence. — Bullock  vs.  Bab- 
cock,   S  Wend.    (N.  Y.)   891. 

121.  Pistol  ball  srlancinff  from  mark  and 
Injuring:  another  is  ^ross  nefirli^ence. — Welch 
vs.  Durand,  86  Conn.   182,  4  Am.  Rep.  66. 

122.  Pointing:  of  pistol  In  8:eneral  direction 
•of  deceased,  with  knowledge  of  defendant  that 
it  was  loaded,  and  with  further  knowledgre  by 
him  of  location  of  deceased  at  that  time,  and 
manipulated  in  manner  which  was  likely  to 
•cause  it  to  be  fired,  are  amply  sufficient  to 
stamp  conduct  of  defendant  with  negligence 
of  great  degree. — Glueck  vs.  Scheld,  126  Cal. 
288,   289.   67   Pac  Rep.   1003. 

123.  Telearame. — Mistake     Is     tranamlssion 

of  message  being  admitted,  presumption  is 
that  it  was  caused  by  fraud  or  neglect  of 
•company  or  its  agents. — Hart  vs.  Western  U. 
Tel.  Co.,  66  Cal.  679,  686,  66  Am.  Rep.  119.  6 
Pac.  Rep.  687.  See  Fla.  Western  U.  Tel.  Co. 
vs.  Hyer  Bros.,  22  Fla.  637,  648,  1  Am.  St.  Rep. 
222.  S.  D.  Kirvy  vs.  Western  U.  Tel.  Co.,  4  S. 
D.  106,  109,  46  Am.  St.  Rep.  766,  768,  66  N.  W. 
Rep.  769,  80  L.  R.  A.  612.  Tex.  Western  U. 
Tel.  Co.  vs.  Cooper,  71  Tex.  607,  10  Am.  St. 
Rep.  772,  9  S.  W.  Rep.  698,  1  L.  R.  A.  728. 

See  post  S  2162  and  note,  and  monographic 
note   10  Am.    St.    Rep.    778-790. 

124.  Mistake  occurring  in  transmission  of 
telegram  from  fraud  or  neglect  of  company 
or  any  one  of  officers  or  agents  resulting  in 
loss  to  sender  or  receiver  of  message  renders 
•company  liable  for  loss  (dis.  op.). — Hart  vs. 
Western  U.  Tel.  Co.,  supra. 

125.  Wharf  breakinc  whereby  cattle  are 
injured  renders  ferryman  liable  for  damages 
to  owner. — Polk  vs.  Coffin,  9  Cal.  66,  68. 

See  post  S  2114  and  note. 

126.  BVIDENCB — Suffldencr* — Duty  or  ob- 
ligation towards  plaintiff  which  defendant  has 
left  undischarged  or  unfulfilled,  must  be 
shown  to  exist  in  order  that  plaintiff  may 
maintain  an  action  by  reason  of  negligence  or 
want  of  due  care. — Schmidt  vs.  Bauer,  60  Cal. 
■666,  668,  22  Pac.  Rep.  266,  6  L.  R.  A.  680. 

127.  Bxpert  evidence  inadmissible  to  estab- 
lish ultimate  fact  of  negligence. — Shafter  vs. 
Evans,   63  Cal.   82,   83. 

128.  Expert  testimony  to  effect  that  if  fac- 
tory was  properly  conducted  and  employees 
are  careful  during  process  of  manufacture 
that  explosion  would  not  have  occurred  com- 
pletes prima  facie  cause  of  negligence. — Jud- 
son  vs.  Giant  P.  Co.,  107  Cal.  649.  48  Am.  St. 
Rep.  146,  40  Pac.  Rep.  1020,  89  L.  R.  A.  718. 

129.  Opinion  of  witneaa  inadmissible  to  es- 
tablish ultimate  fact  of  negligence. — Shafter 
vs.   Evans,   68   Cal.   32,   88. 

130.  Preaninptioii. — Wlieit  the  thinir  which 
eanaes  injury  is  ahoivn  to  be  under  manage- 
uent  of  defendant,  and  accident  is  such  as  in 
ordinary  course  of  things  does  not  happen  if 
those  who  have  management  use  proper  care, 
it  affords  reasonable  evidence  in  absence  of 
explanation  by  defendant  that  accident  arose 
from  want  of  care. — Judson  vs.  Giant  P.  Co.,  107 


CaL  549.  S56.  48  Am.  St  Rep.  146,  40  Pao.  Rep. 
1080,  t9  li.  R.  A.  718;  Kahn  vs.  Triost-Rosen- 
berg  a  Co.,  189  Cal.  840,  844,  78  Paa  Rep.   164. 

181.  Where    evidence    shows    that    prim&ry 
cause  of  injury  was  warping  and  breaking*   of 
cap  which  caused  leak,  and  there  is  other  evi- 
dence  tending  to   show   that  this  was  ca.used 
by  action  of  fire,  and  that  warping  and  brea.k- 
age  would  have  more  readily  occurred  if  there 
had  been  sediment  accumulated  in  lower   end 
of  pipe  Just  above  cap,   inference  would   nat- 
urally be   either   that   there   had   been   fire    In 
fire-box  when  there  was  no  water  in  boiler  or 
that   sediment   had   been   allowed   to   accumu- 
late, rendering  action  of  fire  more  direct  and 
violent,  and  shows   prima  fade  negligence. — 
Kahn    vs.    Triest-Rosenberg    C.    Co.,    189    Cat. 
340.  346,  78  Pac.   Rep.  164. 

182.  Same — Dropping  chieel  from  scalfoldlitar 

above,  upon  head  of  person  walking  on  side- 
walk, is  such  presumptive  evidence  of  negrli- 
gence  as  will  prevent  nonsuit. — Dixon  vs. 
Pluns,  98  Cal.  384,  388,  36  Am.  St.  Rep.  180* 
83  Pac.  Rep.  268,  20  L.  R.  A.  698.  See  Howser 
vs.  Cumberland  &  P.  R.  Co.,  80  Md.  146,  46 
Am.  St.  Rep.  332,  80  Atl.  Rep.  906. 

133.  One  engaged  with  tools  and  materials 
directly  over  thoroughfare  where  people  are 
constantly  traveling  and  have  undoubted  right 
to  travel  is  bound  under  such  circumstances 
to  exercise  greatest  care  and  caution  in  per- 
formance of  his  work  in  order  that  travelers 
may  not  be  injured. — Knott  vs.  McGilvray,  124 
Cal.  128,  131,  66  Pac.  Rep.  789. 

184.  Same — Croas-tie  falling  from  car  at- 
tached to  train  injuring  one  walking  on  foot- 
path on  side  of  road-bed  is  presumptive  negli- 
gence.— Howser  vs.  Cumberland  &  P.  R.  Co., 
80  Md.  146,  46  Am.  St  Rep.  832,  80  Atl.  Rep. 
906. 

18B.  Bicycle  riding  within  corporate  limits 
at  rate  of  speed  greater  than  permitted  under 
city  ordinances  is  contributory  negligence. — 
Harrington  vs.  Los  Angeles  R.  Co.,  140  Cal. 
614,   619,  98  Am.  St.  Rep.   86,  74  Pac.   Rep.  16. 

138.  Driirera  of  vehicles  and  horseback 
riders  are  required  to  use  greater  circumspec- 
tion passing  along  crowded  thoroughfares. — 
Sykes  vs.  Lawlor,  49  Cal.  236,  239. 

137.  Ordinary  care  only  is  required  to  be 
exercised  by  driver  of  team  in  public  highway. 
— Towle  vs.  Pacific  Imp.  Co.,  98  Cal.  342,  346, 
88  Pac.  Rep.  207. 

138.  Collision — Negligence  qvestion  of  fact. 
— Whether  drayman  by  proper  care  could  have 
prevented  collision  between  dray  and  car.«> 
Seigel  vs.  Eisen,  41  Cal.  109,  111. 

139.  Where  one  drives  along  public  thor- 
oughfare at  rapid  rate  while  street  is  crowded 
with  school  children,  and  while  looking  back 
without  attempting  to  stop  horse  child  is 
run  over  and  injured,  when  it  does  not  ap- 
pear that  child  saw  horse  and  wagon  or  If 
she  did  that  she  apprehended  danger,  such 
person  is  liable  for  injuries. — Wikberg  va 
Olson  Co.,  138  Cal.   479,  480,  71  Pac.  Rep.  611. 

140.  Whether  driver  of  wagon  used  ordi- 
nary care  in  driving  to  avoid  collision  or 
whether  he  ought  to  have  turned  out  of  track 
more    quickly    when    he   saw   defendant's  car 
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i^roachlns  is  Question  of  fact. — Swain  vs. 
Fisarteenth  St.  R.  Co.,  93  CaL  179.  184,  28  Fac 
l^  829. 

ML  Same — E^rldenee  that  plalntlil  waa 
aanoaly    e«refiil    and    akllfnl    driver    is    not 

■dsissible  to  show  that  when  accident  oc- 
tsmd  he  exercised  due  care. — Towle  vs.  Pa« 
ti^  Impu   COw»    98   Cal.    342,   846,   83   Pac.   Rep. 

ST. 

HI  Question  whether  driver  of  team  at 
Ctren  time  -was  in  exercise  of  due  care  is 
ts  be  resolved  upon  evidence  on  what  took 
fiace  at  time,  and  not  upon  evidence  of 
gtneral  character  he  may  sustain. — Towle  vs. 
Pacific  Imp.  Co.,  98  Cal.  342,  345,  82  Pac.  Rep. 
SIT.  See  Cobb.  Morris  vs.  Town  of  Bast 
Ezrtn,  41  Conn.  262.  Ga.  Atlantic  &  W.  R. 
C&  vs.  Newton,  85  Ga.  617,  11  S.  E.  Rep.  776. 
■e.  Dunham  vs.  Rackliffe,  71  Me.  846;  Chase 
HL  Maine  R.  Co.,  77  Me.  62,  62  Am.  Rep.  744. 
Ian.  Tenney  vs.  Tuttle,  83  Mass.  (1  Allen) 
115;  McDonald  vs.  Savoy,  110  Mass.  49;  Mc- 
Carty  vs.  Leary,  118  Mass.  609.  Fa.  Hays  vs. 
mnar.  77  Pa.  St  238,  18  Am.  Rep.  445.  l¥is. 
Propson  vs.  Leatham,  80  Wis.  608,  60  N.  W. 
Rep.  586. 

143.  Bordea  of  proof  Is  upon  plaintiff  in 
tction  for  injuries  sustained  by  being  run 
down  by  team  to  show  that  defendant  was 
Dot  exercisingr  due  care  and  that  Injuries  were 
direct  result  of  such  negrligrence. — Towle  vs. 
Pacific  Imp.  Co., -98  CaL  842,  346,  33  Pac.  Rep. 
207. 

See  5  2338. 

rv.  CONTRIBUTORY  NEGLIGENCE. 

144.  defense:  to  be  proven. — Contribu- 
tory negrligrence  on  part  of  injured  party  is 
matter  of  defense  to  be  proved  afflrmatively 
try  defendant,  unless  it  may  be  inferred  from 
elrcumstances  proved  by  plaintiff. — Nehrbas 
m  Central  Pac.  R.  Co.,  62  Cal.  320,  324. 

145.  Contributory  negrllgence  will  not  bar 
party  where  act  is  wilfully  and  wantonly  done. 
—Harrington  vs.  Los  Angeles  R.  Co.,  140  Cal. 
S14.  522.   98  Am.  St.  Rep.  85,  74  Pac.  Rep.   16. 

146.  Negligence  of  plaintiff  must  be  proxi- 
mate cause  of  injury  to  defeat  recovery  for  in- 
Itirles. — Fernandes  vs.  Sacramento  City  R.  Co., 
iS  Cal.    46,    61. 

147.  Coatrlbatory  Besllireace  preveatlay 
party  from  recovery  of  injuries  is  confined  to 
cases  where  his  wrong  or  negligence  has  im- 
mediately or  approximately  contributed  to  re- 
sult— ^Needham  vs.  San  Francisco  &  S.  J.  R. 
Co.,  37  Cal.  409,  420;  Meeks  vs.  Southern  Paa 
R.  Co.,  56  CaL  618.  619. 

148.  Contributory  negligence  of  plaintiff  as 
will  defeat  right  of  recovery  must  be  shown 
to  be  proximate  cause  of  injury. — Smith  vs. 
Occidental  &  O.  8.  a  Co.,  99  Cal.  462,  468,  S4 
P&&  Rep.  84. 

149.  Party  who  last  has  elesr  opportvnltT 
•f  avoldfaiip  accident  notwithstanding  negli- 
gence of  his  opponent  is  considered  solely  re- 
sponsible therefor. — ^Needham  vs.  gan  Fran- 
<:i8co  &  a  J.  R.  Co.,  87  Cal.  409,  422;  Robinson 
v».  Western  Pac.  R.  Co.,  48  Cal.  409,  423; 
Williams  vs.  Southern  Pac.  R.  Co.,  72  Cal. 
i20,  122,  13  Pac.  Rep.  219;  Holmes  vs.  South 


Paa  Coast  R.  Co.,  97  CaL  161.  168,  169,  31 
Paa  Rep.  834;  Esrey  vs.  Southern  Paa  R. 
Co.,  103  Cal.   641,   645,  37  Pac.  Rep.   500. 

150.  Reasonableness    of   plalntilTs    effort   to 

escape    injury    after    discovery    of    danger    is 
question    for    jury. — Harrington    vs.    Los    An- 
geles R.  Co.,  140  Cal.  614,  621,  98  Am.  St.  Rep. 
85,  74  Paa  Rep.  16. 
See  par.  169  et  seq.  this  note. 

151.  AS  TO  NATURE  OF— IVhat  consti- 
tutes.— ^Negligence  is  relative  in  its  character, 
depending  always  on  time,  situation,  and  cir- 
cumstances that  parties  may  be  placed. — 
Roche  vs.  Redington,  125  Cal.  174,  176,  177. 
67  Pac.  Rep.  890. 

162.  He  who  knows  of  danger  and  could 
have  avoided  it  as  against  one  who  does  not 
in  fact  know  has  last  clear  opportunity  to 
avoid  accident. — ^Harrington  vs.  Los  Angeles 
R.  Co.,  140  Cal.  614,  626,  98  Am.  St  Rep.  85. 
74  Pac.  Rep.  16. 

153.  Remote  fault  in  one  party  is  not  dis- 
pensed with  cause  in  another. — Meeks  vs. 
Southern  Pac.  R.  Co.,  66  Cal.  613,  519;  Isbell  vs. 
New  York  &  N.  H.  R.  Co.,  27  Conn.  393,  404,  71 
Am.   Dea    78. 

164.  Driving  over  railroad  tracks  without 
first  looking  and  listening  for  approaching 
trains. — See  pars.  223-226  this  note. 

165.  DRIVINO  PATROL  'WAGON  UPON 
STREET  CAR  TRACK  is  not  per  se  negli- 
gence.— Swain  vs.  Fourteenth  St.  R.  Co.,  83 
Cal.  179.  184,  28  Pac.  Rep.  829. 

15e.  REMOVAL  OF  ROCK  AT  BASE  OF 
CLIFF — as  contributory  negligence  in  action 
for  damages  by  blasting. — See  pars.  85-88  this 
note. 

157.  VEHICLE  MEETING  STREET  CAR 
IN  ITS  TRACK. — See  par.  222  this  note. 

158.  WALKING  ON  TRACK  OF  STREET 
CAR — RIGHTS. — See  par.  231  this  note. 

150.  AS  <|,UESTION  OF  FACT.^-Existence 
of  contributory  negligence  in  any  given  case 
is  generally  question  of  fact  for  jury. — Schier- 
hold  vs.  North  Beach  &  M.  R.  Co.,  40  Cal.  447, 
464;  Jamison  vs.  San  Jose  &  S.  C.  R.  Co.,  65 
Cal.  593,  596;  Dufour  vs.  Central  Pac.  R.  Co., 
67  Cal.  310.  322,  7  Pac.  Rep.  769;  Franklin  vs. 
Southern  C.  M.  R.  Co.,  85  Cal.  63.  70,  24  Pac. 
P.ep.  723;  Burns  vs.  Sennett,  99  Cal.  363,  373, 
33  Pac.  Rep.  916;  Smith  vs.  Occidental  &  O. 
S.  S.  Co.,  99  Cal.  462,  467,  34  Pac.  Rep.  84; 
Buchel  vs.  Gray  Bros.,  116  Cal.  421,  422,  47 
Pac.  Rep.  112;  Laying  vs.  Mt.  Shasta  M.  S. 
Co..  135  Cal.  141,  143,  67  Pac.  Rep.  48. 

See  pars.  66-76  this  note. 

160.  Ultimate  fact  of  negligence  on  one 
hand,  or  ordinary  care  upon  other,  is  matter 
to  be  determined  by  Jury. — Shafter  vs.  Evans, 
63  Cal.  82,  83. 

161.  Negligence  being  in  many  cases  deduc- 
tion from  facts,  where  no  conflict  exists  such 
deduction  must  be  made  by  triers  of  fact, 
whether  jury  or  court. — Chidester  vs.  Consoli- 
dated  Ditch   Co.,   69   Cal.   197,    202. 

See  pars.  66-76  this  note. 

162.  Conclusion  of  facts  being  open  to  de- 
bate, negligence  Is  presumed  under  instruc- 
tion    from     court. — Stephenson    vs.    Southern 
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Paa  Co..  lot  CaL  14S»  140,  S4  Paa  Rep.  61t, 
86  Id.  407;  Davis  vs.  California  St.  a  R.  Co., 

106  CaL  181,  186,  88  Pac.  Rep.  647. 

168.  Where  facts  oonstitutlnff  defense  ara 
so  disconnected  with  facts  constitutingr  negrll- 
firence  of  defendant  that  they  do  not  appear 
until  after  presentation  of  defendant's  case, 
i^  will  rarely  occur  that  it  can  be  determined 
as  matter  of  law  that  one  was  the  cause  of 
other;  and  if  not,  their  relation  or  dependence 
should  be  submitted  to  Jury. — Smith  vs.  Occi- 
dental &  O.  a  &  Co.,  99  CaL  462,  468.  84  Fao. 
Rep.    84. 

164.  Question  of  fact  whether  it  clearly  ap« 
pears  from  undisputed  facts,  Judged  of  in 
light  of  that  common  knowledge  and  experi- 
ence of  which  courts  are  bound  to  take  notice, 
party  has  not  exercised  such  care  as  men  of 
tfommon  prudence  usually  exercise  in  positions 
of  like  exposure  and  danger. — ^Nehrbas  vs. 
Central  Pac.  R.  Co.,  68  CaL  820,  884. 

166.  Court  cannot  say  as  a  question  of 
law,  that  party  Is  guilty  of  contributory  negli- 
gence in  maintaining  as  best  he  could  his 
position. — ^Dufour  vs.  Central  Pac.  R.  Co.,  67 
CaL  819,  821,  7  Pac.  Rep.  769. 

See  pars.  76-78  this  note. 

166.  Court  cannot  as  matter  of  law  pro- 
nounce conduct  of  plaintiff  in  standing  on 
rear  platform  of  street  car  and  steadying  him- 
self by  holding  rail  of  platform  as  contribu- 
tory negligence — that  it  is  proximate  to  injury 
inflicted  on  his  hand  by  wheel  of  defendant's 
dray  colliding  with  such  car. — Selgel  vs. 
Eisen,  41  CaL  109,  111. 

167.  Where  court  is  not  satisfied  that  evi- 
dence, as  matter  of  law,  establishes  contribu- 
tory negligence  of  plaintiff,  or  if  it  believes 
that  under  evidence  touching  conduct  of 
plaintiff,  opinion  might  differ  upon  question 
whether  or  not  he  was  negligent,  then  ques- 
tion at  once  returns  to  domain  of  fact,  and 
it  is  duty  of  court  to  allow  Jury  to  solve  it 
as  fact. — McKune  vs.  Santa  Clara  V.  Ii£.  ft  I* 
Co.,  110  Cal.  480,  484,  48  Pac  Rep.  980. 

168.  Question  of  fact  where  rough  and  Jag- 
ged surface  of  shaft  at  point  where  plaintiff 
was  caught  tended  to  make  shaft  at  that 
point  much  more  likely  to  seize  and  hold 
clothing  than  it  would  otherwise  have  been, 
which  condition  of  shaft  was  not  visible  when 
same  was  revolving  and  unknown  to  plaintiff, 
it  cannot  be  said  as  matter  of  law  that  plain- 
tiff was  negligent  in  allowing  his  clothes  to 
be   caught  thereon. — Davis  vs.  Pacific  P.   Co., 

107  CaL  663,  676,  48  Am.  St.  Rep.  156,  40  Paa 
Rep.  960. 

169.  Whether  due  care  and  precaution  ara 
exercised  by  plaintiff,  in  crossing  street  rail- 
road where  it  appears  that  when  she  left  side- 
walk she  looked  both  ways  of  street,  which 
was  very  narrow,  and  saw  no  car  approach- 
ing and  heard  no  signal,  court  cannot  say 
as  matter  of  law. — Kernan  vs.  Market  St. 
R.  Co.,  137  CaL  826,  827,  828,  70  Pac.  Rep.  81. 

170.  Where  It  appears  that  mother  with 
infant  in  her  arms  and  another  child  by  hand 
had  Just  gotten  into  crossing  of  street  when 
defendant's  wagon  was  approaching  on  other 
side  of  highway,  and  It  does  not  appear  that 


she  attempted  to  cross  in  front  of  team,  but 
was  getting  into  street  for  purpose  of  cross- 
ing at  some  time  when  team  had  passed, 
when  to  save  infant  who  was  struck  from 
her  arms  from  falling  upon  stones  beneath 
she  let  go  of  other  child's  hand  and  ran  near 
horses  and  was  injured,  and  it  further  appears 
that  team  at  that  most  used  thoroughfare  was 
being  driven  at  an  unlawful  rate  of  speed, 
courts  cannot  say  that  plaintiff  was  guilty 
of  contributory  negligence.  —  Hlggins  vs. 
Deeney,  78  CaL  678,  580,  681,  21  Pac.  Rep.  428. 

171.  AS  QUESTION  OF  L.A'W.— Circum- 
stances are  very  rare  which  enable  court  to 
say  as  matter  of  law  negligence  has  been 
shown. — Fox  vs.  Oakland  Con.  St.  R.,  118  Cal. 
66,   62,   68  Am.   St.   Rep.   216,   60   Pac.   Rep.   26. 

See  pars.  76-78  this  note. 

172.  It  is  only  where  undisputed  facts  are 
such  as  to  leave  but  one  reasonable  inference 
that  court  is  Justified  in  taking  question  from 
Jury. — Davis  vs.  Pacific  P.  Co.,  107  CaL  668, 
676,  48  Am.  St.  Rep.  166,  40  Pac.  Rep.  960. 

178.  Facts  being  undisputed  and  plaintiff's 
negligence  clearly  appearing  therefrom  or  un- 
contradicted evidence  on  part  of  plaintiff  is 
such  that  only  remaining  construction  that 
can  be  drawn  therefrom  is  that  injured  per- 
son did  not  exercise  such  care  as  men  of  ordi- 
nary prudence  usually  exercise  in  positions 
of  like  exposure  and  danger,  whether  negli- 
gence is  question  of  law  to  be  determined 
by  court. — Flemming  vs.  Western  Pac.  R.  Co., 
49  CaL  268,  267;  Glascock  vs.  Central  Pac.  R. 
Co.,  73  CaL  137,  141,  14  Pac.  Rep.  618;  Fagundes 
vs.  Central  Pac.  R.  Co.,  79  CaL  97,  99,  21  Pac 
Rep.  437,  8  li.  R.  A.  824;  Orcutt  vs.  Pacific 
Coast  R.  Co.,  86  Cal.  291,  298,  24  Pac.  Rep. 
661;  Nagle  vs.  California  So.  R.  Co.,  88  CaL 
86,  91,  26  Pac.  Rep.  1106;  Kenna  vs.  Central 
Pac.  R.  Co.,  101  Cal.  26,  31,  86  Pac.  Rep.  332; 
Stephenson  vs.  Southern  Pac.  Co.,  102  Cal. 
143,  149,  84  Pac.  Rep.  618,  36  Id.  407;  Davis  vs. 
California  St.  C.  R.  Co.^  106  CaL  131,  136,  3S 
Pac.  Rep.  647;  Van  Praag  vs.  Gale,  107  Cal. 
488,  442,  40  Pac.  Rep.  666;  McGraw  vs.  Friend 
as  T.  li.  Co.,  120  CaL  674,  678,  62  Pac.  Rep. 
1004. 

174.  Court  may  determine  whether  an  act 
Is  such  as  would  be  performed  by  person  of 
ordinary  prudence  or  whether  in  common  Juder- 
ment  of  mankind  it  would  be  deemed  danger- 
ous or  attended  with  peril. — Studer  vs. 
Southern  Pac.  Co.,  121  CaL  400,  404,  69  Am.  St. 
Rep.  89,  63  Pac.  Rep.  942.  Iowa.  Merryman  vs. 
Chicago  R.  Co.,  86  Iowa  684,  686,  62  N.  "W. 
Rep.  646.  Md.  State  vs.  Baltimore  ft  O.  R« 
Co.,  24  Md.  84,  87  Am.  Dec.  600.  Mass.  Collins 
vs.  South  Boston  R.  Co.,  148  Mass.  801,  66  Am. 
Rep.  676,  7  N.  E.  Rep.  866. 

175.  Crossing  of  railroad  track  while  train 
Is  near,  when  It  appears  that  plaintiff  would 
not  have  been  injured  had  he  waited  for  a 
few  seconds  before  doing  so,  is  contributory 
negligence  as  a  matter  of  law,  notwithstand- 
ing failure  to  blow  whistle  and  ring  the  bell. 
—Herbert  vs.  Southern  Pao.  Co.,  121  Cal.  227» 
281.    B3   Pac.   R<*t>.   661. 

See   post  12888. 

176.  Where  plaintiff  is  Injured  by  rail   left 
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In  front  of  her  residence  after  oonetructlon  of 
road  and  11  appears  she  had  not  only  known 
It  was  there  hut  had  seen  children  and  others 
fall  over  It,  she  cannot  recover  on  account 
of  accident  occurrlngr  to  her  when  running 
from  alarm  of  fire  upon  dark  and  rainy  night. 
—Davis  vs.  California  St.  C.  R.  Co.,  106  CaL 
131.  135.  136,  88  Pac.  Rep.  647. 
See  pars.  182-187  this  note. 

177.  AS  MIXED  <|ITBSTION  OF  LAW  AND 
FACT. — Negrlisence  contributory  not  excepted 
presents  mixed  question  of  law  and  fact  in 
which  it  devolves  upon  court  to  say  as  matter 
of  law,  what  is  or  amounts  to  neffUgrence,  and 
upon  Jury  to  say  as  matter  of  fact  whether  or 
not  in  particular  case  facts  warrant  imputa- 
tion of  neerlisence. — ^Van  Praaff  vs.  Gale,  107 
CaL  438.  442,  40  Pac  Rep.  665. 

See  pars.   79,  80  this  note. 

178.  CARB    RflSaVIRBD    OF    CHIIJ9RBlf«^ 

Children  are  not  bound  to  exercise  more  care 
than  prudent  man  approaching  place  where 
it  does  not  clearly  appear  that  children  could 
have  escaped  injury  by  exercise  of  utmost 
coolness  and  discretion. — ^Nehrb'as  vs.  Central 
Pftc.  R.  Co.,  62  Cal.  820,  885,  886. 

179.  Child  Is  required  to  exercise  same  de- 
gree of  care  that  would  be  expected  from 
children  of  his  afire,  or  which  children  of  his 
age  ordinarily  exercise. — Studer  vs.  Southern 
Pac.  Co.,  121  Cal.  400,  404,  69  Am.  St.  Rep.  89, 
SS  Pac  Rep.  942.  Iowa«  Merryman  vs.  Chicagro 
R.  Co.,  85  Iowa  634,  635,  52  N.  W.  Rep.  546.  Md« 
State  vs.  Baltimore  &  O.  R.  Co.,  24  Md.  84, 
S7  Am.  Dec  600.  Mass.  Collins  vs.  South 
Boston  R.  Co..  142  Mass.  801,  66  Am.  Rep. 
€7S.  7  N.  E.  Rep.  856. 

See  par.  218  this  note. 

180.  Whether  in  eriven  act  child  exercised 
such  judgrment  as  he  possessed,  taking:  into 
consideration  years,  experience,  and  his  ability. 
—Foley  vs.  California  Horseshoe  Co.,  116  Cal. 
184,  192,  56  Am.  St.  Rep.  87,  47  Pac.  Rep. 
42;  O'Connor  vs.  Golden  Gate  Woolen  Mfg. 
Co..  135  Cal.  537,  646,  87  Am.  St.  bep.  127, 
€7  Pac.  Rep.  966.  See  111.  Pekln  vs.  McMahon, 
154  111.  141,  46  Am.  St.  Rep.  114,  89  N.  E.  Rep. 
484.  27  Lw  R.  A.  206.  Mo.  Burger  vs.  Missouri 
Pac.  R.  Co.,  112  Mo.  288,  84  Am.  St.  Rep.  879, 
20  S.  W.  Rep.  439.  "Wash.  Liorence  vs.  Ellens- 
burg,  14  Wash.  341,  62  Am.  St.  Rep.  42,  48 
Pac.  Rep.   20. 

181.  Where  child  who  had  been  forbidden 
by  parents  to  go  on  railroad  track  was  lying 
there,  either  asleep  or  insensible  at  time  of 
injuries,  and  it  Is  further  shown  that  no  sigrnal 
was  given,  though  place  of  accident  was  close 
to  crossing  and  engineer's  attention  was  called 
to  something  on  track  which  he  thought  was 
brush  or  weeds  though  track  was  clear,  such 
contributory  negligence  will  preclude  recovery 
where  defendant's  carelessness  was  proximate 
cause  of  injury. — Meeks  vs.  Southern  Pao.  R. 
Co.,  56   CaL    513.    618,   519. 

18S.  CARE  RSaVIRED  OF  GROWN  PBR- 
SOBT. — Recovery  for  damages  by  negligence  of 
another  cannot  be  had  unless  plaintiff  has 
expressed  that  reasonable  deerree  of  oare  to 
avoid  injury  which  ordinary  prudent  person 
would     have     exercised    under     like     circum- 


stances.— ^McGraw  vs.  Friend  ft  T.  I*  Co.,  120 
Cal.   574,   577,   62  Pac   Rep.   1004. 

183.  Person  in  great  peril  where  immedi- 
ate aoticin  is  necessary  to  avoid  it  is  not  re- 
quired to  exercise  all  that  presence  of  mind 
and  carefulness  which  are  Justly  required  of 
careful  and  prudent  man  under  ordinary  cir- 
cumstances.— ^Harrington  vs.  Los  Angeles  R. 
Co.,  140  Cal.  614,  621,  98  Am.  St.  Rep.  86,  74 
Pac  Rep.  15. 

184.  Degree  of  prudence  required  to  party 
Is  dependent  on  nature  of  agency  employed 
as  well  as  time,  place,  and  circumstances  of 
its  employment. — Shea  vs.  Potrero  &  B.  V.  R. 
Co.,   44  CaL    414,   427. 

186.  Failure  of  plaintiff  to  exercise  proper 
oare  and  prudence  where  injury  may  be  traced 
to  his  own  negligence  precludes  him  from  re- 
covery, notwithstanding  negligence  of  de- 
fendant.— Studer  vs.  Southern  Pac  Co.,  121 
CaL  400,  408,  69  Am.  St.  Rep.  89,  58  Pac  Rep. 
942. 

186.  Reasonable  effort  to  escape  injury 
after  discovery  of  danger  Is  question  for  Jury 
to  determine  in  view  of  all  circumstances 
shown  by  evidence. — Harrington  vs.  Los  An- 
geles R.  Co.,  140  CaL  614.  619,  98  Am.  St  Rep. 
86,  74  Pac  Rep.  16. 

187.  Previous  knowledge  of  familiarity 
with  dangerous  place  or  obstruction  in  high- 
way is  not  per  se  conclusive  evidence  of  con- 
tributory negligence  in  failing  to  avoid  it 
(dictum). — Davis  vs.  California  St.  C  R.  Co.» 
105  CaL  181,  136,  88  Pac.  Rep.  647. 

See  par.  176  this  note. 

188.  FOOT  PASSENGER  BNTERHfG  UPON 
HIGHWAY  where  vehicles  pass  and  repass 
should  use  care  to  see  that  he  is  not  in  im- 
mediate danger  from  near  approach  of  any  of 
them. — Niosl  vs.  Empire  Steam  Laundry,  117 
CaL   257,   260,   49  Pac   Rep.  185. 

180.  WalUnff  upon  sidewalk  In  dark  when 
plaintiff  knew  from  frequent  passage  it  was 
undergoing  repairs  is  negligent,  there  being 
safe  passageway  at  hand  on  opposite  sidewalk. 
— ^McGraw  vs.  Friend  &  T.  L.  Co.,  120  CaL  614, 
678,  62  Pac  Rep.  1004. 

190.  W^alklnsT  upon  railroad  traek,  whether 
In  street  or  open  field,  is  assumed  risk  of 
perils  encountered. — Kenna  vs.  Central  Pac. 
R.  Co.,  101  CaL  26,  SO,  36  Pac.  Rep.  332.  HL 
Illinois  Central  R.  Co.  vs.  HaU,  72  IIL  222; 
Austin  vs.  Chicago  R.  Co.,  91  111.  35;  Roden 
va  Chicago  &  G.  T.  R.  Co.,  133  IIL  72,  23  Am. 
St.  Rep.  585,  24  N.  E.  Rep.  425.  Iowa,  McAllis- 
ter vs.  Burlington  &  N.  W.  R.  Co.,  64  Iowa 
395,  20  N.  W.  Rep.  488.  Md.  Baltimore  etc.  R. 
Co.  vs.  State,  69  Md.  551,  16  Atl.  Rep.  212.  Mo. 
O'Donnell  vs.  Missouri  Pac.  R.  Co.,  7  Mo.  App. 
190.  Fed.  Aerkfetz  vs.  Humphreys,  145  U.  S. 
418,  bk.  86  L.  ed.  758,  12  Sup.  Ct.  Rep.  835. 

1!>1.  Walking  upon  line  of  railroad  where 
trains  are  at  any  time  liable  to  pass  is  itself 
dangerous,  and  to  do  so  without  looking  to 
see  whether  train  is  approaching  is  negli- 
gence.— Kenna  vs.  Central  Pac  R.  Co.,  101 
Cal.  26.  29,  85  Pac.  Rep.  332.  See  Glascock  vs. 
Central  Pac.  R.  Co.,  78  CaL  187,  141,  14  Pac 
Rep.    518. 
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193.  EVIDElfCE. — Burden  of  proof  rests 
Upon  defendant  to  prove  contributory  negli- 
e^ence. — Boyd  vs.  Oddous,  97  Cal.  610,  511, 
612,  82  Pao.  Rep.  669.  See  Robinson  vs.  West- 
ern Pao.  R.  Co.,  48  Cal.  409.  424;  Tlk  Hon  vs. 
Bpringr  Valley  W.  Works.  66  Cal.  619.  620.  4 
Pac.  Rep.  666;  Magee  vs.  North  Paa  R.  Co., 
78  Cal.  430,  488,  18  Am.  St.  Rep.  69.  21  Paa 
Rep.  114. 

193.  Burden  of  proof  Is  not  changed  by 
presumption  of  negligence  arisingr  from  proof 
of  happening  of  accident  and  circumstances 
surrounding  it. — Kahn  vs.  Trlest-Rosenborg  C 
Co..  139  Cal.  340,  846,  78  Pao.  Rep.  164. 

194.  Burden  of  proof  resting  upon  defend- 
ant to  show  contributory  negligence  on  part 
of  plaintiff  does  not  preclude  Judgment  by 
way  of  nonsuit  whenever  evidence  of  plain- 
tiff so  conclusively  establishes  defense  that 
court  will  give  new  trial  In  case  of  verdict 
in  his  favor. — McQuilken  vs.  Central  Pac.  R. 
Co.,  50  Cal.  7,  8;  Nagle  vs.  California  So.  R. 
Co.,  88  Cal.  86.  91.  26  Pac.  Rep.  1106. 

105.  Expert  evidence  inadmissible  to  estab- 
lish ultimate  fact  of  negligence. — Shafter  vs. 
Evans,   58    CaL    32.   83. 

106.  Opinion  of  witnesses  is  Incompetent  to 
establish  ultimate  fact  of  negligence. — Shafter 
vs.   Evans.   58   Cal.   82,   83. 

107.  Preanmptlon  arising  from  proof  of 
happening  of  accident  and  circumstances 
showing  it.  is  in  itself  evidence. — Kahn  vs. 
Triest-Rosenberg  a  Co.,  139  CaL  840,  844,  78 
Pac.  Rep.  164. 

108.  IMPUTABI.E  NEGLIGENCE.— The  bus- 
band's  contributory  negligence  Is  imputed 
to  wife. — McFadden  vs.  Santa  Ana  &  O.  &  T. 
St.  R.  Co.,  87  Cal.  464,  467,  26  Pac.  Rep.  681, 
11  U  R.  A.   352. 

100.  NEGLIGENCE  OF  PARENTS. — Parents 
are  etaargeable  with  ordinary  care  In  protec- 
tion of  their  minor  children. — Fox  vs.  Oak- 
land Con.  St.  R..  118  Cal.  65,  62,  68  Am.  St. 
Rep.  216.  50  Pac.  Rep.  26. 

Whether  there  was  negligence  on  part  of 
parent  in  allowing  child  to  be  in  streets  un- 
attended is  question  for  Jury. — Schlerhold  vs. 
North  Beach  &  M.  R.  Co.,  40  Cal.  447,  454; 
Daly  vs.  Hinz.  113  Cal.  866.  370.  46  Pac.  Rep. 
693;  Huerzeler  vs.  Central  Cross  T.  R.  Co., 
139  N.  Y.  490.  494.  34  N.  E.  Rep.  1101. 

200.  Mother  permitting  child  little  over  Ave 
years  of  age  to  be  in  street  is  not,  as  matter 
of  law,  negligence. — Daly  vs.  Hlnz,  113  Cal. 
366.  370,  45  Pac.  Rep.  693.  See  Kline  vs.  Cen- 
tral Pac.  R.  Co.,  37  Cal.  400.  99  Am.  Dec.  282; 
Huerzeler  vs.  Central  Cross  T.  R.  Co.,  139 
N.    T.    490.    494,    84    N.    B.    Rep.    1101. 

201.  Whether  conduct  of  mother,  for  which 
plaintiff  is  to  be  held  responsible,  in  permit- 
ting child  to  be  out  of  sight  for  period  of 
fifteen  or  twenty  minutes,  without  satisfying 
herself  of  his  whereabouts,  is  want  of  ordi- 
nary care,  is  debatable  question. — Fox  vs. 
Oakland  Con.  St.  R..  118  Cal.  66,  62.  62  Am. 
St.  Rep.  216.  50  Pac.  Rep.  25.  See  Meeks  vs. 
Southern  Pac.  R.  Co..  66  Cal.  613,  618,  38  Am. 
Rep.  67;  Blrkett  vs.  Knickerbocker  Ice  Co., 
110  N.  Y.  604.  18  N.  E.  Rep.  108. 


202.  Allowing  ehtld  to  be  In  streets  anat<-> 
tended  will  not  excuse  gross  negligence  of  de- 
fendant through  which  Injury  occurred. — 
Schlerhold  vs.  North  Beach  &  M.  R.  Co.,  4^ 
Cal.  447,  454. 

203.  Depends  greatly  upon  amount  oT 
travel  and  use  made  of  street  as  affecting  ttie 
danger  to  which  one  is  exposed  in  being  there. 
— Karr  vs.  Parks,  40  CaL  188.  193. 

204.  Parents  allowing  child  between  ten 
and  eleven  years  ordinarily  active  and  Intel- 
ligent to  go  unattended  in  street  is  not  negli- 
gence unless  there  is  some  unusual  exposure 
to  danger. — ^Karr  vs.  Parks,  40  CaL  188.  193. 

205.  Negligently  allowing  ehlld  to  get  on  side 
of  train  where  there  is  no  platform,  contribut- 
ing proximately  to  injury  of  child,  cannot  re- 
cover for  negligence  of  defendant. — ^McQuilken 
vs.  Central  Pac  R.  Co.,  64  CaL  463,  466,  Z 
Pac.   Rep.    46. 

206.  Parent's  permission  to  infant  of  six 
years  to  make  use  of  roadway  of  defendant 
as  playground  and  lie  on  railroad  track  un- 
attended, is  such  per  se  negligence  as  will 
defeat  recovery  by  child. — Meeks  vs.  Southern 
Pac.   R.   Co.,    52   CaL    602.   604. 

207.  PRACTICE  AND  PROCEDURE.— Appel- 
late court  cannot,  as  matter  of  law.  say  ver- 
dict of  jury  declaring  plaintiff's  act  not  ta 
constitute  negligence  Is  not  justified  by  evi- 
dence.— LAylng  vs.  Mt.  Shasta  M.  S.  Co.,  135 
CaL  141.  143,  67  Pac.  Rep.  48. 

V.     LICENSEE     AND     TRESPASSER— TURN- 
TABLE. 

206.     AS     TO     LIABILITT     GENERALLY. — 

Liability  for  trespass  does  not  depend  upon 
right  or  capacity  of  actors. — Bullock  vs.  Bab- 
cock,  8  Wend.   (N.  T.)   891. 

209.  Owner  of  land  Is  not  liable  for  In- 
juries sustained  by  trespasser  even  when  there 
Is  implied  license. — Schmidt  vs.  Bauer.  80  CaL 
566,  569.  22  Pac.  Rep.  256,  6  L.  R.  A.  580; 
Peters  vs.  Bowman,  116  Cal.  345,  348.  66  Am. 
St.   Rep.   106,   47   Pac  Rep.  113,  698. 

210.  Owner  of  land  is  under  no  duty  to 
keep  his  premises  safe  from  trespassers, 
whether  they  are  adults  or  children. — Peters 
vs.  Bowman,  115  CaL  345.  350,  56  Am.  St.  Rep. 
106.    47   Pac.   Rep.    113.   698. 

211.  Stranger's  negligence  In  making*  Inm* 
ber  fall  whereby  one  Is  injured  does  not  af- 
fect liability  of  defendant  who  negligently 
piled  lumber  and  left  It  in  that  condition  for 
long  time. — Pastene  vs.  Adams,  49  CaL  87.  90. 

212.  EXCEPTION  TO  THE  RULE  of  owner's 
liability  to  trespassers  Is  where  owner  main- 
tains on  his  land  something  In  the  nature  of 
trap  or  other  concealed  danger  known  to 
him,  and  as  to  which  he  has  given  no  warnlng- 
to  others,  or  where  there  has  been  something 
of  wanton  Injury  done  to  trespassers. — Peters 
vs.  Bowman.  116  CaL  845.  348.  56  Am.  St. 
Rep.   106.   47   Pac.   Rep.   113.   598. 

218.  Cellar  left  open. — Owner  Is  not  llabis 
for  injuries  to  child  sustained  by  falling  In 
his  cellar  left  upon  premises  by  removal  of 
house  on  open  and  unguarded  lot  when  it  ap- 
pears  that   no   one  In   use   of  highway   could 
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kTt  be«n  Injured  because  its  location  was 
tsMeitntly  removed  from  street. — ^Loftus  ys. 
Cetall.  1S9  CaL  214.  418,  $S  Paa  Rep.  879. 

fll  Landlord  retaining  control  of  portion 
tt  leased  premises  Is  responsible  to  see  that 
M  injury  results  to  those  havlngr  rlsrhts 
Hereon,  by  reason  of  manner  in  which  such 
pmioo  of  premises  is  occupied  or  used. — Davis 
n.  Pacific  Power  Co.,  107  Cal.  663,  674.  48 
ia.  SL  Rep.  166,  40  Pac.  Rep.  960. 

to,  CMUd  drowned  In  pond  on  private 
premises,  w^ho  had  sone  there  without  invita- 
&>&,  does  not  render  owner  liable. — Peters  vs. 
Bovman,  115  CaL  346,  860,  66  Am.  St.  Rep.  106, 
47  Pic.  Rep.  118,  698.  Mleh.  Harflrreaves  vs. 
Deacon,  25  Mich.  1.  Mo.  Overholt  vs.  Vieths,  98 
Ma  423,  3  Am.  St.  Rep.  667,  6  &  W.  Rep.  74. 
Ich.  Richards  vs.  Connell,  46  Neb.  467.  68 
K  W.  Rep.  916.  Pa.  Gillespie  vs.  McGowen, 
ltd  Pa.  St.  144,  46  Am.  Rep.  866.  Wis.  KHz 
n.  Nieman,  68  Wis.  271,  60  Am.  Rep.  864.  88 
X.  W.  Rep.   228. 

216.  FAHjIJRXS  to  FBNCB.  —  Danserons 
cnavetlon  or  pond  on  vacant  lot,  owner  is 
Bot  required  to  fence  it  or  otherwise  provide 
safety  to  strangrers,  old  or  youngr*  who  may 
go  upon  said  premises,  not  by  express  or  im- 
plied invitation,  but  for  purpose  of  amuse- 
ment or  from  motives  of  curiosity. — Peters  vs. 
Bowman,  116  CaL  845,  851,  56  Am.  St.  Rep. 
1«<.  47  Pac  Rep.  113,  698. 

See  cases  to   last  note. 

217.  DANGEROUS  AKD  ATTRACTIVE  MA- 
CHIHTERY  LEFT  UNGUARDED  and  exposed 
to  observation  of  little  children  who  would 
naturally  be  tempted  to  ero  about  or  upon,  and 
against  which  dangerous  action  their  imma- 
ture judgment  erives  no  warninsr,  is  act  of 
negligence. — Barrett  vs.  Southern  Pac.  Co.,  91 
CaL  296,  303,  26  Am.  St.  Rep.  186,  27  Pac.  Rep. 
i6€.  Kan.  Kansas  C  R.  Co.  vs.  Fitzsimmons, 
22  Kan.  686,  31  Am.  Rep.  208.  Mich.  Powers 
m  Harlow.  63  Mich.  607,  61  Am.  Rep.  154,  19 
N.  W.  Rep.  257.  Minn.  O'Malley  vs.  St.  Paul 
)L  ft  M.  R.  Co..  43  Minn.  289,  46  N.  W.  Rep. 
440.  Mo.  Koons  vs.  St.  Louis  &  L  M.  Co.. 
<6  Mo.  692;  Nagel  vs.  Missouri  Pac.  R.  Co.. 
75  Mo.  658,  42  Am.  Rep.  418.  Fa.  Hydraulic 
Wks.  vs.  Orr,  83  Pa.  St.  832,  835.  Tcnn. 
Whirley  vs.  Whitman,  1  Head  610.  Fed. 
Sloax  City  ft  P.  R.  Co.  vs.  Stout.  84  U.  & 
(17  WalL)  657,  bk.  21  L.  ed.  745. 

218.  Child  of  immature  years  is  expected 
to  exercise  only  such  care  and  self-restraint  as 
belongrs  to  childhood,  and  reasonable  man  must 
be  presumed  to  know  this  and  required  to 
govern  his  actions  accordlngrly. — Barrett  vs. 
Southern  Pac  Co..  91  Cal.  896.  803,  26  Am.  St. 
Rep.  186,  27  Pac.  Rep.  666. 

See  par.  178  et  seq.  this  note. 

Sift.  Tvm-tables  are  exception  to  areneral 
rale  with  reference  to  liability  for  injuries 
to  child  playinfiT  thereon,  because  they  present 
dangrer  which  could  be  removed  without  de- 
stroying or  impairiner  usefulness  of  the  ma- 
chine, by  simple  lock.— Loftus  vs.  Dehall,  138 
Cal.  214,  217,  66  Pac.  Rep.  879. 

220.  Leaving  turn-table  ungruarded  and  ex- 
posed where  defendant  could  easily  anticipate 
that  Injury  such  as  plaintifT  suffered  was  likely 


to  occur,  he  Is  gruilty  of  negligence  in  thus 
leavingr  it  in  exposed  position.  Irrespective  of 
fact  that  child  injured  was  trespasser. — Bar- 
rett vs.  Southern  Pac.  Co.,  91  Cal.  296.  302, 
26  Am.  St.  Rep.  186,  27  Pac  Rep.  666. 

221.  Liiability  of  defendant  for  injuries  oc- 
casioned to  boy  upon  turn-table  Is  not  affected 
by  fact  that  table  was  set  In  motion  by  negrli- 
Crent  action  of  other  boys. — Barrett  vs.  South- 
ern Pac  Co.,  91  Cal.  296.  803,  26  Am.  St  Rep. 
186.  27  Pac  Rep.  666. 

VL     STREET   AND   OTHER  RAH^ROADS. 

222.  STREET     CARS— As     to     rights     of.— 

Street  cars  have  only  equal  right  to  travel- 
ing public  as  to  use  of  street,  with  exception 
that  when  ordinary  vehicle  meets  car  in  its 
track,  vehicle  must  first  give  way  to  car. — 
Shea  vs.  Potrero  A  B.  V.  R.  Co.,  44  Cal.  414. 
429. 

228.  Driver  of  street  car  or  other  vehicle 
must  observe  what  is  in  road  before  him  so 
as  to  avoid  inflicting  Injury  upon  others  if 
practicable. — Swain  vs.  Fourteenth  St.  R.  Co.. 
93  Cal.  179,  184,  28  Pac  Rep.  829. 

224.  Driver  of  street  car  is  negligent  in 
omitting  without  apparent  excuse  to  look 
ahead  and  observe  whether  track  is  clear. — 
Swain  vs.  Fourteenth  St.  R.  Co.,  93  Cal.  179. 
184,  28  Pac  Rep.  829. 

225.  Motorman  being  aware  of  perilous  con- 
dition In  which  deceased  had  placed  himself, 
and  could  by  exercise  of  ordinary  care  have 
avoided  accident,  but  failed  to  exercise  such 
care,  and  recklessly  drove  his  car  forward  at 
perilous  rate,  notwithstanding  negligence  of 
deceased  In  riding  at  rate  of  speed  in  viola- 
tion of  city  ordinance,  renders  his  negligence 
as  proximate  cause  of  death. — Harrington  vs. 
Los  Angeles  R.  Co.,  114  Cal.  614.  519,  98  Am. 
St.  Rep.  85,  74  Pac.  Rep.  16. 

228.  Presnmptlon  of  nesllsenee  on  part  of 
street  car  colliding  with  one  in  which  plaintiff 
was  passengrer,  arises  by  virtue  of  said  col- 
lision.— Tompkins  vs.  Clay  St.  R.  Co.,  66  Cal. 
163,  4  Pac.  Rep.  1165. 

227.  Ridlns  on  step  of  car  whether  negrll- 
sence  Is  question  of  fact  for  Jury  to  determine. 
— Seller  vs.  Market  St.  R.  Co.,  189  Cal.  268.  273. 
72  Pac.  Rep.  1006,  14  Am.  Neg.  Rep.  249. 

See  ante  8  479  and  note. 

228.  Rnle  of  negrliffence  applicable  to  street- 
ear  companies  is  very  different  from  that 
applicable  to  train  drawn  by  steam  power. — 
Seller  vs.  Market  St.  R.  Co.,  139  Cal.  268,  272, 
72  Pac.  Rep.  1006,  14  Am.  Neg.  Rep.  249. 

220.  Violation  of  city  ordinance  by  street 
rall^ray  In  rate  of  speed  and  omission  to  ring 
bell  at  crossing  as  required  thereby,  company 
is  liable  if  such  failure  is  proximate  cause  of 
accident. — Driscoll  vs.  Market  St.  C.  R.  Co., 
97  Cal.  553,  665,  88  Am.  St  Rep.  203,  82  Pac. 
Rep.  591. 

See  ante  9  601  and  note  par.  8. 

230.  Where  there  is  considerable  evidence 
at  time  of  accident  to  plaintiff  that  street  car 
was  going  high,  unlawful,  and  dangerous  rate 
of  speed,  and  that  no  bell  had  been  rung  or 
any  other  alarm  given  at  crossing  of  street, 
which  was  one  half  block  from  where  plaintiff 
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was  struck,  case  will  not  be  reversed  because 
evidence  failed  to  show  any  negligence  of  ap« 
pellant  at  time  of  action. — Kernan  vs.  Mar* 
ket  St.  B.  Co.,  187  CaL  826,  827.  70  Pao.  Bepw 
81. 

281.  'WalklBs  4«  tmekf  ezeroisinff  reason- 
able care  and  prudence  to  avoid  Injuries,  per* 
son  Is  not  required  to  abandon  track  in  order 
to  avoid  possible  injury  which  may  result  from 
carelessness  of  street-car  company. — Shea  vs. 
Potrero  &  B.  V.  R.  Co.,  44  CaL  414,  429. 

232.  OTH£R  RAILROADS.— DesvM  of  eare 

and  skill  due  of  railroad  company  to  plaintiff 
or  to  public,  is  that  which  a  skilful  and  pru- 
dent person  would  ordinarily  use  under  like 
circumstances. — Shea  vs.  Potrero  A  B.  V.  R. 
Co..   44  CaL   414,  427. 

233.  Boys  under  sixteen  years  of  age  who, 
in  disobedience  to  parents,  ride  upon  railroad 
train,  railroad  company  is  not  absolved  from 
liability  when  it  appears  that  boy  was  shoved 
off  the  car  by  oonductor. — Kline  vs.  Central 
Pac.  R.  Co.,  87  CaL  400,  400,  99  Am.  Dec 
282. 

284.  Driving  over  railroad  crossing  by  per- 
son with  full  possession  of  faculties  without 
Arst  looking  for  approaching  train,  where  view 
was  obstructed,  defendant  Is  not  liable  because 
of  death  occasioned  by  being  struck  by  train, 
notwithstanding  that  engineer  failed  to  ring 
bell. — Qlascock  vs.  Central  Paa  R.  Co.,  78  CaL 
137,  140,  141,  14  Pao.  Rep.  618. 

23B.  Fire  set  ont  by  loeomotfve. — Fire  which 
spread  from  premises  of  neighboring  proprie- 
tor when  caused  by  sparks  emitted  from  pass- 
ing locomotive  is  proximate  cause  of  injuries, 
renders  company  liable. — Henry  vs.  Southern 
Pac.  R.  Co.,  60  CaL  176,  188. 

236.  Fire  produced  by  sparks  emitted  from 
engine  does  not  render  company  liable  there- 
for.— Butcher  vs.  Vaca  Valley  &  a  L.  R.  Co., 
67  CaL  618,  623.  8  Paa  Rep.  174. 

287.  One  who  seeks  to  recover  on  account 
of  injuries  caused  to  property  by  sparks  or 
coals  escaping  from  locomotive,  use  of  which 
Is  authorized  by  law,  must  prove  some  negli- 
gence apart  from  mere  fact  of  injury. — Butcher 
vs.  Vaca  Valley  &  C  U  R.  Co.,  67  CaL  618,  628, 
8  Pac  Rep.  174. 

238.  Engine  having  been  operated  without 
Injury  under  same  circumstances  for  three  or 
four  years  before  accident  happened  sufficiently 
demonstrates  that  in  ordinary  course  of  things 
such  accident  would  not  have  happened. — Kahn 


▼s.  Trlest-Rosenberg  C  Co.,  189  CaL  840,  844, 
78  Paa  Rep.  164. 

289.  Bvidenoe  that  sparks  and  burning  coals 
were  frequently  dropped  by  engines  passlns 
upon  same  road  upon  previous  occasions  is 
relative  and  competent  to  show  negligence  and 
to  make  it  probable  that  plaintiff's  injury  pro- 
ceeded from  same  quarters. — ^Butcher  vs.  Vaca 
Valley  &  a  U  R.  Co.,  67  CaL  620,  622,  8  Pae. 
Rep.  174.  See  Henry  vs.  Southern  Paa  R. 
Co.,  60  CaL  176,  184;  Sheldon  vs.  Hudson  River 
R  Co.,  14  N.  Y.  218.  67  Am.  Dea  166;  Field  vs. 
New  York  C.  R  Co.,  82  N.  Y.  839. 

840.  Evidence  tending  to  prove  that  particu- 
lar engine  was  required  to  perform  servlcas 
which  caused  it  to  labor  and  to  emit  mora 
sparks  than  if  fewer  cars  had  been  attached 
to  it,  is  evidence  of  speolflc  negligence. — Henry 
vs.  Southern  Paa  R  Co.,  60  CaL  176,  188. 

241.  Where  there  is  no  evidence  tendinis  to 
prove  that  fire  upon  plaintiff*s  premises  is  not 
the  result  of  ordinary  working  of  locomotlTa 
under  like  circumstances  and  in  such  case 
evidence  that  fire  was  communicated  from  en- 
gine is  evidence  of  negligence  sufficient  to  go 
to  Jury. — Henry  va.  Southern  Paa  R  Co.*  60 
CaL  176.  188. 


242i     Injury  In  paselag  Ibetweea  canb — ^Taet 

that  train  of  cars  is  unlawfully  blocking  cross- 
ing does  not  Justify  plaintiff  in  attempting  to 
go  between  them  to  cross. — Studer  vs.  Southern 
Paa  Co..  121  CaL  400,  408,  66  Am.  St.  Rap.  89, 
68  Paa  Rep.  942. 

848.  Attempting  to  pass  between  oars  of 
train  that  is  liable  to  move  at  any  instant, 
without  taking  any  precaution  to  avoid  danger, 
is  itself  act  of  negligence,  whether  done  at 
street  crossing  or  elsewhere. — Studer  vs. 
Southern  Paa  Co..  121  CaL  400,  402,  408,  66 
Am.  St  Rep.  89,  68  Paa  Rep.  942. 

244.  Failure  of  defendant  to  give  notice  to 
plaintiff,  who  attempts  to  go  between  ears 
blocking  crossing,  that  train  Is  about  to  start 
is  not  available  to  plaintiff  as  proximate  cause 
of  injury. — Studer  vs.  Southern  Pac.  Co.,  121 
CaL  400,  406,  66  Am.  St.  Rep.  89,  68  Paa  Rep. 
942. 


Wantonness  and  vrllfnbieMi  of  employee 

in  moving  train  when  plaintiff  Is  in  place  of 
danger  is  question  of  fact. — Esrey  va  Southern 
Pac.  Co.,  103  CaL  641,  646.  87  Paa  Rep.  600. 

246.  Reckless  performance  of  act  is  to  oom- 
mit  it  wantonly. — Esrey  vs.  Southern  Paa  Co.* 
108  CaL  641,  646,  87  Paa  Rep.  600. 


§  1715.    OTHER  OBUOATIONS.    Other  obligations  are  prescribed  by  diyisions 
one  and  two  of  this  code. 

History:  Enacted  March  21,  1872;  amended  bj  Coda  Comminion,  Aet  March 
16,  1901,  Stata.  and  Amdts.  1900-1,  p.  409,  held  unconstitutional,  see  history, 
S  4  ante. 


ntlycklyart.!.]  OBUOATIOIfS-— PARTIGVULB   TaAIflAOTIOlia.  {l^iS)       ilTSI 


P  A  E  T    I  V. 

OBLIGATIONS  ARISING  FROM  PARTICULAR  TRANSACTIONS. 

!riTLB  L  Sale,  §§  1721-1798. 

IL  Exchange,  §§  1804-1807. 

m.  Deposit,  §§  1813-1878. 

IV.  Loan,  §§  1884-1920. 

V.  Hmmo,  §§  1925-1959. 

VI.  Sebvicb,  §§1965-2079. 

VIL  Gabbiagb,  §§2085-2209. 

VEIL  Trust,  §§  2215-2289. 

IX.  Aoenct,  §§  2295-2389. 

X.  Paetnebship,  §§  2395-2520. 

XL  Insurance,  §§  2527-2766. 

XIL  Indemnity,  §§  2772-2781. 

XIIL  Guaranty,  §§  2787-2866. 

XIV.  Lien,  §§2872-3080. 

XV.  Negotiable  Instruments,  §§  3086-8262. 

XVL  General  Provisions,  §  3268. 

TITLE   L 
bale. 

Ghapter  I.  GbnxrjIi  Pbovisions,  SS  1721-1741. 

II.  Bights  and  Obuoations  or  tbx  Sillbb,  H  1748-1778. 

ni.  Bights  and  Obuoations  or  thx  Buyxb,  SS  1784-1780. 

IV.  Saub  by  Auction,  SS  1792-1798. 

CHAPTER   I. 

general    PROVISIONa 

Article  I.     Sale,  SS1721,  1722. 

n.    Agreement  for  Sale,  SS  1726-1784. 
in.    Form  of  the  Contract,  SS  1739-1741, 

ARTICLE   L 

BAUD. 

1 1721.    Sale,  what.  8  1722.    Subject  of  sala. 

§  1721.    SALE,  WHAT.    Sale  is  a  contract  by  which,  for  a  pecuniary  considera- 
tion, called  a  price,  one  transfers  to  another  an  interest  in  property. 

History:     Enacted  March  21, 1872. 

1.  Applied,  dted,  eonetmed,  referred,  to,  etc  6.  Same— Besolution    of    mnnidpal    board 

2.  Acceptance  of  offer  to  \mj  or  selL  accepting  plana. 

5.  Agency — ^Approval    of    principal    neces-  7.  Assignment  by  seller  of  contract  to  sell. 

sary,  when.  8.  Circumstances  attending  transaction  con- 

4.  Same — ^Ratification  of  nnanthorized  sale.  sidered. 

6.  Agreement  of  parties  is  essential.  9.  Conditional  sales. 
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10. 

11. 

12. 

13. 

14. 
15. 

16. 

17. 

18. 

19. 


Construction     of     contract — "All     other 

property." 
Same — Construction    given    contract    hj 

parties. 
Same — Printed  blank  used  in  making  con- 
tract. 
Contract  or  deed  may  be  agreed  to  be 

made. 
Definition  of  sale — Common  law  declared. 
Distinction   between   various   contracts — 

Absolute  and  conditional  sale. 
Same — Same — ^Absolute    promise   to    paj 

is  not  conclusive. 
Same — Same— <])ondition  that  buyer  is  to 

sell. 
Same — Same— Mortgage   given   on   other 

property. 
Same — Accord  and  satisfaction  and  eon* 

tract  of  sale — Commissioners'  note. 
20,  21.  Same — ^Agency  or  contract  of  sale. 

22.  Same — Bailment  and  sale. 

23.  Same — ^Barter    and    contract    of    sal^^ 

Commissioners'  note. 

24.  Same — Contract  to  sell  and  sale. 

25.  Same — Same— Commissioners'  note. 

26.  Same  —  Same  — The  crop   to   be  grown 

"bought." 

27.  Same — Same— Manufacture      of     article 

contemplated. 

28.  Same — Gift     and     sale — Commissioners' 

note. 

29.  Same — ^Lease  and  sale. 

30.  Same — Mortgage  and  sale. 

31.  Same — Same — Provision   in    lease   as   to 

crop  to  be  grown. 
82.  Same-^ame— Bepurchase  by  seller  pro- 
vided for. 

33.  Same — Option  and  contract  for  sale  of 

land. 

34.  Same — Payment  and  sale. 
35,  36.  Same — Pledge  and  sale. 

37.  Same — Smelting    contract   construed   not 

to  be  sale. 

38.  Essentials  to  valid  sale — Commissioners' 

note. 
39,  40.  Evidence — Declarations    of    party — Opin- 
ions of  witness. 

41.  Exchange — Contracts  of. 

42.  Implied  sale — Waiver  of  tort. 

43.  Intention  of  parties  derivable  from  en* 

tire  contract. 
44,45.  Name  given  transaction  immaterial — ^Use 
of  word  "sold." 

46.  Offer  to  buy  or  sell. 

47.  Options. 

48.  Payment  need  not  be  simultaneous. 

49.  Possession — More  required  than  transfer 

of. 

50.  "Price"— Defined. 

51.  Same — ^Is  essential  to  contract  of  sale. 
52,  53.  Questions  of  law  and  fact — Construction 

of   letters — Price. 

54.  Title  passes  to  buyer,  when. 

55.  Same — Retention  of  title  by  seller. 

56.  Same — Same^Wood  cut  from  land  to  be 

paid  for. 

1.  APPLIED,  CITED,  CONSTRinSD,  RB- 
FERRBD  TO,  etc.  In:  Woolley  vs.  Wlckerd,  97 
Cal.  70,  71.  31  Pac.  Rep.  788  (referred  to) ;  Bor- 
land vs.  Nevada  Bank,  99  Cal.  89,  93,  37  Am. 
St  Rep.  82,  83  Pac.  Rep.  787  (construed). 


9.  Acceptanee  of  oIKer  to  buy  or  selL — See 

post  S  1727  and  note. 

8.  AGBNCT« — Approval  of  priseipal  la  nocea* 
aary  where  contract  Is  made  by  seller's  agent 
subject  to  approval  of  principal,  and  it  la 
necessary  that  latter  should  know  conditiona 
of  contract  and  approve  and  ratify  it  before 
it  can  become  bindinsr  upon  either  party. — 
Meux  vs.  Hogrue,  91  Cal.  442,  447,  27  Pao.  Reii. 
744. 

Aa  to  contract  bclnsr  one  of  asoacy  or  aale^ 
see  pars.  20,  21  this  note. 

4.  RatllleatioB  of  vaavthorlscd  aalc  bT* 
asTcnt  does  not  result  from  principal's  offer  to 
buy  off  purchaser,  and  although  it  may  be 
evidence  of  some  valua  it  Is  too  equivocal  to 
Justify  flndine:  upon  it  alone  of  contract  of 
sale. — Maze  vs.  Gordon.  96  CaL  61,  (6,  80  Pac 
Rep.  962. 

B.  AGRBEMBNT  OF  PARTIBS  19  ESSEN- 
TlAli  in  order  to  constitute  contract  one  of 
sale,  and  this  must  be  express  agreement  or 
assent,  which  necessarily  follows  from  nature 
of  transaction  itself. — Borland  vs.  Nevada 
Bank,  99  Cal.  89,  98,  94,  87  Am.  St.  Rep.  82,  38 
Pac.  Rep.  787.  See  Valley  L.  Co.  vs.  Wood 
(CaL  June  8,  1893),  83  Pac.  Rep.  848,  844;  Todd 
vs.  Board  of  Education,  122  Cal.  106,  107»  B4 
Pac.  Rep.  527. 

Aa  to  tnsnillclcacy  of  aicre  traaafer  of  poa« 
acaaioBy  see  par.  49  this  note. 

Aa  to  offer  aad  aoccptanccy  etc<»  see  post 
91727   and   note. 

0.  RcsolntloB  of  maaldpal  board  that  plana 
for  enlargement  of  building:  be  adopted  doea 
not  constitute  contract  or  obligratlon  to  pay 
therefor. — Todd  vs.  Board  of  Education,  122 
Cal.  106,  107,  54  Pac.  Rep.  527. 

7.  ASSIGNMENT  BT  SEIiliER  OF  CON- 
TRACT TO  SBLiLi  on  condition,  with  authority 
to  collect  purchase  money  which  may  become 
due,  and  to  execute  bill  of  sale  to  buyer,  with- 
out any  assignment  of  note  griven  for  pur- 
chase money,  does  not  constitute  sale  to  as- 
sigrnee,  and  does  not  authorize  him  to  sell  to 
third  person. — Dunn  vs.  Price,  112  Cal.  46,  62, 
44  Pac.  Rep.  354. 

8.  CIRCITMSTANCBS  ATTENDING  TRANS- 
ACTION MUST  BE  CONSIDERED  in  determln- 
ingr  whether  it  is  sale  or  not,  when  thera  is 
no  express  agrreement  griving-  character  to 
transaction. — Borland  vs.  Nevada  Bank,  99  CaL 
89,  95,  87  Am.  St.  Rep.  82,  88  Pac.  Rep.  737. 

CommUHiioacrs>  note. — See  pars.  23,  25  this 
note. 

0.  Condttloaal  aalca. — See  pars.  16-1 8,  30-88, 
65,  56  this  note. 

10.  CONSTRUCTION  OP  CONTRACT. — «*All 
other  property***  when  used  in  contract  of  sale 
after  enumeration  of  specified  property,  refers 
to  property  of  same  nature  as  that  mentioned. 
— ^Alt  vs.  California  Plgr  Syrup  Co.,  19  Nev. 
118.  7  Pac.  Rep.  174. 

Contracta  dlstlasiilalicd. — See  pars.  15-37  this 
note. 

IntcatloB  of  partlca  derivable  froai  catlra 
contract. — See  par.  43  this  note. 

Name  of  contract  InunaterlaL^ — See  pars.  44. 
46  this  note. 
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11.    Construction  slven  contract  by  parties^ 

In  accordance  with  general  rule,  will  be 
•dopted  by  court  when  contract  is  ambiguous. 
-Woodward  vs.  Edmunds,  20  Utah  118,  67  Pao. 
Rep.  848. 

IX    Printed  blank  need  In  making  eontracty 

court  will  apply  rule  prescribed  in  5  1661,  that 
vTitten  part  shall  control  printed  part  in  con- 
ftruction  thereof. — ^Vorwerk  vs.  Nolte,  87  CaL 
tSC.  239.  26  Pac.  Rep.  412. 
See  ante  9  1661  and  note. 

IX    Contract  or  deed  may  be  agreed  to  be 
mie. — See  post  9  1731  and  note. 

14.  DEFINITION. — Common     law     declared* 

•titute  being  mere  embodiment  of  judicial 
declaration. — Van  Allen  vs.  Francis,  12S  Cal. 
474,  479,  66  Pac  Rep.  889  (wherein  court  quotes 
Williamson  vs.  Berry,  49  U.  S.  (8  How.)  496,  bk. 
1!  L.  ed.  1170  as  follows:  "Sale  is  word  of  pre- 
ciie  legal  import.  ...  It  means  at  all  times 
contract  between  parties  to  erive  and  to  pass 
rights  of  property  for  money  which  buyer  pays 
or  promises  to  pay  seller  for  thins  bouerht  and 
•old"). 

15.  DISTINCTION       BETWEEN       VARIOUS 
CONTRACTS — ^Abaolnte  and  conditional  sale. — 

Receipt  acknowledging:  delivery  of  article  of 
•pecific  value,  **to  be  sold"  to  signer  for  speci- 
fied sum,  for  use  of  which  article  he  agrees  to 
pay  specified  sums  monthly,  bill  of  sale  to  be 
given  when  whole  amount  is  paid,  is  not  abso- 
lute sale,  but  is  either  specification  of  terms 
of  sale  should  signer  elect  to  purchase,  or,  at 
most,  conditional  sale,  and  title  does  not  pass 
to  him  even  though  he  has  made  payments,  it 
not  appearing  whether  he  had  paid  as  rent  or 
as  part  of  purchase  money. — Kohler  vs.  Hayes, 
41  Cal.  455,  458.  See  Lowe  vs.  Woods,  100  Cal. 
408,  412,  38  Am.  St.  Rep.  301;  34  Pac.  Rep.  959; 
Rodgers  vs.  Bachman,  109  Cal.  552,  42  Pac.  Rep. 
448;  Van  Allen  vs.  Francis.  123  Cal.  474,  477,  56 
Pac.  Rep.  339;  Perkins  vs.  Mettler,  126  Cal.  100, 
105.  58  Pac.  Rep.  384. 

16.  Absolnte  promise  to  pay  la  not  concla- 
■tre  and  determinative  that  sale  itself  is  abso- 
lute.—Van  Allen  vs.  Francis,  123  Cal.  474,  479, 
48Q.  56  Pac  Rep.  339.  See  Perkins  vs.  Mettler, 
126  Cal.  100,  106,  68  Pac.  Rep.  384. 

17.  Condition  that  buyer  is  to  sell  to  third 
person  before  he  shall  be  under  obligation  to 
pay,  renders  sale  conditional  rather  than  abso- 
lute, although  buyer  is  given  possession. — 
Vermont  M.  Co.  vs.  Brow,  109  Cal.  236,  239, 
240,  50  Am.  St.  Rep.  37,  41  Pac.  Rep.  1031. 

18.  Mortffase  fflven  on  other  property  for 
price  fs  strongly  Indicative  that  contract 
called  by  parties  "lease"  is  absolute  sale 
rather  than  conditional  sale. — Parke  &  LAcy 
Co-  vs.  White  River  L.  Co.,  101  Cal.  87,  40,  86 
Pac.  Rep.  442. 

Leases,  mortffases^  and  conditional  sales. — 
See  notes  60  Am.  Dec.  196-197;  89  Id.  127-129; 
1  Am.  St.  Rep.  63,  64;  and  notes  by  Robert 
Desty,  9  L.  R.  A.  373;  10  Id.  233-237;  12  Id. 
446.  447;  12  Id.  700,  701. 

10.  Accord  and  sntlsfactlon  and  contract  of 
■*!«• — CommiiMloners*  note  points  out  distinc- 
tion that  In  accord  and  satisfaction  thing  is 
Siven  not  for  price,  but  for  purpose  of  quiet- 
ing claim. 


As  to  accord  and  satisfaction^  see  ante 
H  1621-1624  and  notes. 

ao.  Ajrency  or  contract  of  sale. — Where 
company  agrees  to  furnish  output  of  mine  at 
stipulated  price,  and  other  party  agrees  to 
receive  same  to  fill  orders  which  he  may  take, 
and  to  pay  for  same,  and  to  push  sales,  there 
is  no  contract  of  sale,  but  one  partaking 
nature  of  agency. — Cannon  Coal  Co.  vs.  Tag- 
gart,  1  Colo.  App.  60,  27  Pac.  Rep.  238. 

21.  Contract  to  supply  goods  to  be  paid  for 
at  fixed  price  as  sold,  agreement  to  pay  being 
absolute,  and  there  being  no  commissions  re- 
served upon  sales.  Is  contract  of  sale,  and  not 
one  of  agency. — Lemp  vs.  Ryus,  7  Colo.  App. 
87,  48  Pac  Rep.  169.  See  Haarstick  vs.  Fox,  9 
Utah  110,  38  Pac.  Rep.  251  (wherein  corre- 
spondence with  reference  to  sale  of  stock  was 
construed  as  sale,  and  not  employment  of  agent 
to  sell). 

22*  Bailment  and  sale« — Contract  or  lease  of 
certain  number  of  sheep  by  E  to  W  on  shares 
for  certain  period  of  time,  providing  for  pay- 
ment of  certain  amount  of  wool  per  head  and 
fixed  increase  per  100  head  delivered,  and  pro- 
viding for  redelivery  of  sheep.  Is  bailment,  and 
not  sale. — ^Woodward  ▼••  Bdmunda,  20  Utah  118, 
67  Pao.  Rep.  848. 

As  to  pledsca  and  sale%  ■••  pars.  SS,  86  this 
note. 

Bailment  and  sale  dlatlnsnlshed« — See  note  8 
Am.  St.  Rep.  711-713. 

28.  Barter  and  contract  of  sale. — Commis- 
sioners' note  says:  '^Contract  of  sale  differs 
from  that  of  barter  in  this,  that  in  latter  the 
price,  instead  of  being  paid  in  money,  is  paid 
in  property  susceptible  of  valuation." 

24.  Contract  to  sell  and  sale. — Where  con- 
tract provides  that  seller  "agrees  to  sell  and 
convey,"  and  that  bill  of  sale  is  to  be  exe- 
cuted upon  terms  stated,  and  contract  is  never 
consummated  by  execution  of  bill  of  sale  or 
compliance  with  such  terms,  there  is  no  sale, 
but  mere  agreement  to  sell. — Glbbs  vs.  Ranard, 
86  Cal.  631,  636,  26  Pac.  Rep.  63.  See  Ellis  vs. 
Jeans,  7  Cal.  409,  413,  414  (contract  relative 
to  land  binding  vendor  to  make  deed  held 
mere  agreement  to  convey;  distinguishing 
Jackson  ex  d.  Livingston  vs.  Klsselbrack.  10 
John.  (N.  Y.)  336.  6  Am.  Dec.  341;  and  citing 
Jackson  ex  d.  Ludlow  vs.  Myers,  3  John.  (N.  T.) 
388,  890,  3  Am.  Dec.  504);  Dabovich  vs.  Emerlc, 
12  Cal.  171,  180;  Blackwood  vs.  Cutting  Pack. 
Co.,  76  Cal.  212,  214.  9  Am.  St.  Rep.  199.  18  Pac. 
Rep.  248;  Shalnwald  vs.  Cady,  92  Cal.  83,  28 
Pac.  Rep.  101.  Colo.  Finding  vs.  Hartman, 
14  Colo.  596,  23  Pac.  Rep.  1004.  Oreg.  Lowns- 
dale  vs.  Hunsaker,  2  Oreg.  101,  103,  88  Am. 
Dec.  465.  IVash.  Pacific  Coast  E.  Co.  vs.  Bra- 
vinder,  14  Wash.  316.  44  Pac.  Rep.  544. 

For  definition  of  agreement  to  sell,  see  post 
S  1727  and  note. 

25.  Same — Commissioners'   note   to   §  1727    is 

as  follows:  "Distinction  between  sale  and 
agreement  to  sell  is  this:  that  In  former  thing 
which  is  subject  of  contract  becomes  property 
of  buyer  as  soon  as  contract  Is  concluded;  in 
latter  property  In  thing  remains  in  vendor 
until  contract  is  executed;  in  former  one  sells 
to  another,  in  latter  he  only  promises  to  soil." 
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§  1722.    SUBJECT  OF  SALE.   The  subject  of  sale  must  be  property,  the  title  to 
which  can  be  immediately  transferred  from  the  seller  to  the  buyer. 

History:     Enacted  March  21,  1872. 

1.  Applied,   cited,  construed,   referred   to,   etc 

2.  Absolute  ownership  of  land  unnecessaiy. 
8.  Same — Equitable    title    under    contract    of 

purchase. 

4.  Commissioners'  note. 

5.  Executory  contract  of  sale  of  chattel  gives 

no  title. 

6.  Judgment  to  be  recovered. 

7.  Partnership    property    pending    receivership 

and  accounting. 

8.  Presumption  of  ownership  by  seller* 

9.  Title  to  goods  must  be  in  seller. 

10.  Same — Exceptions  to  rule. 

11.  Vendor's  lien  not  salable. 

12.  What  property  may  be  subject  of  sale. 


1.  APPLIED,  CITEUD,  CONSTRUECD,  RB- 
FBRRKD  TO,  etc.,  in:  Woolley  vs.  Wickerd,  97 
Cal.  70.  71.  81  Pac.  Rep.  788  (construed  and 
applied). 

2.  ABSOI^UTB  O^^NESISHIP  OP  LAND  UN- 
NECBSSARY  at  time  of  enterinff  into  agrree- 
ment  to  sell  it;  rule  beinflr  that  equitable  estats 
in  land,  or  rlfirht  to  become  owner  of  land. 
Is  as  much  subject  of  sale  as  is  land  Itself, 
and  whenever  one  is  so  situated  with  refer- 
ence to  land  that  he  can  acquire  title  thereto, 
either  by  voluntary  act  of  parties  holding  title, 
or  by  proceedinsrs  at  law  or  in  equity,  he  is 
in  position  to  make  valid  agreement  for  sale 
thereof. — Easton  vs.  Montgromery,  90  Cal.  807, 
315.  25  Am.  St.  Rep.  123,  27  Pac  Rep.  280.  See 
Burks  vs.  Davles,  85  Cal.  110,  114,  20  Am.  ISt. 
Rep.  213,  24  Pac.  Rep.  613;  Joyce  vs.  Shafer, 
97  Cal.  335,  837.  338,  32  Pac.  Rep.  820. 

As  to  permlttlnsT  vendor  to  perfect  title,  see 
post  8 1731  and  note  par.   189. 

3.  Bqnltnble  title  to  land  nnder  oontraet  of 
parchnae  is  such  as  entitles  purchaser  to  sell 
and  agree  to  convey  upon  perfecting  title. — 
Anderson  vs.  Strassburger,  92  Cal.  88,  40,  41, 
27  Pac  Rep.  1096. 

See  post  (1731  and  note. 

4.  COMMISSIONERS'  NOTB  says:  "Thing 
sold  must  be  in  existence  at  time  of  the  sale. 
If  sale  be  of  horse,  and  the  horse  has  died 
before  sale,  or  if  of  merchandise,  and  it  has  been 
destroyed  before  sale,  both  parties  being  ig- 
norant thereof,  sale  is  void.  Where  substantial 
part  of  thing  sold  is  non-existent,  it  seems  to 
be  the  rule  that  buyer  has  his  option  to  re- 
scind sale  or  to  take  that  which  is  in  exist- 
ence, with  reasonable  abatement  of  the  price. 
— 2  Kent's  Com.  469;  Code  Napoleon,  art.  1601. 
'But  where  the  parties  are  equally  Innocent 
we  think  the  meaning  and  effect  of  this  rule 
is  that  the  buyer  should  have  only  his  choice 
between  enforcing  or  rescinding  the  contract; 
and  if  he  enforces  the  contract,  and  claims  the 
remainder,  he  should  pay  for  it  the  price  of 
the  whole.  For,  if  the  remainder  is  to  be 
taken  at  a  proportionate  reduction,  or  any 
reduction  from  the  whole  original  price,  it 
should  be  a  new  bargain.  Perhaps,  however, 
he  may  take  the  remainder,  If  he  will  pay  for 
it  the  original  price,  with  an  abatement  which 
can  be  made  exact  by  a  mere  numerical  pro- 


portion; as  where  goods  were  all  of  one  qual- 
ity, and  a  certain  part  was  wholly  destroyed 
and  the  residue  left  uninjured.  But  if  a  new 
price  is  to  be  made  for  the  remainder,  by  a 
new  estimate  of  its  value,  it  must  be  certain 
that  this  can  be  done  only  by  mutual  consent.' 
1  Pars.  Cont.  622.  See,  also,  Farrer  vs.  Night- 
ingale, 2  Esp.  639." 

6.  KXKCUTORY  CONTRACT  OF  SA1£  OF* 
CHATTBL  GIVBS  NO  TITLE  to  buyer  such  as 
will  enable  him  to  sell  to  another,  even  thougli 
buyer  be  in  possession. — Kohler  vs.  Hayes,  41 
Cal.  466.  457,  458;  Hcgler  vs.  Eddy,  53  Cal. 
697,  698;  Palmer  vs.  Howard,  72  Cal.  293,  295. 
1  Am.  St.  Rep.  60,  18  Pac.  Rep.  858. 

e.     JUDGMENT     TO     BE     RECOVERED     in 

pending  action,  under  this  section,  is  not  as- 
signable, there  being  no  title  which  can  be 
Immediately  transferred. — Woolley  vs.  Wick« 
•rd,  97  Cal.  70,  71,  72,  31  Pac  Rep.  733. 

7.  PARTNERSHIP  PROPERTY  PENDINQ 
RECEIVERSHIP  AND  SUIT  FOR  ACCOUNT- 
ING between  partners  may  be  sold  by  one 
partner  to  extent  of  his  interests  therein  when 
his  copartners  are  parties  to  contract. — 
Schurtz  vs.  Romer,  82  CaL  474,  479,  23  Pac. 
Rep.   118. 

8.  PRESUMPTION  OF  OIVNERSHIP  BY 
SELLER  of  goods  which  he  contracts  to  sell 
will  be  indulged. — Dunn  vs.  Price,  112  Cal.  16, 
62,  42  Pac.  Rep.  364. 

9.  TITLE  TO  GOODS  MUST  BE  IN  SELLER 
— General  rule  being  that  one  in  possession 
of  personal  property  can  transfer  by  sale  no 
greater  interest  in  property  than  he  himself 
has. — Kohler  vs.  Hayes,  41  Cal.  466,  457;  Bar- 
stow  vs.  Savage  Min.  Co.,  64  Cal.  888,  391-39S» 
49  Am.  Rep.  705,  10  Pac.  Rep.  849;  Chase  vs. 
Whitmore,  68  Cal.  646,  647,  9  Pac.  Rep.  942. 
See  Wright  vs.  Solomon,  19  Cal.  64,  79  Am.  Dec 
196;  Preston  vs.  Knapp,  86  Cal.  669,  566,  24 
Pac.  Rep.  811;  Swim  vs.  Wilson,  90  Cal.  126, 
129,  26  Am.  St.  Bep.  110,  27  Pac.  Rep.  33,  13 
Ii.  R.  A.  605;  Lowe  vs.  Woods,  100  CaL  408, 
412,  88  Am.  St.  Rep.  801,  84  Pac.  Rep.  969; 
Dunn  vs.  Price,  112  Cal.  46,  62,  42  Pac  Rep. 
364;  Shafer  vs.  Lacy,  121  Cal.  674,  679,  64  Pac. 
Rep.  72;  Falke  vs.  Fassett,  4  Colo.  App.  171, 
84  Pac  Rep.  1006. 

Aaalgnment  by  seller  of  eoatraet  to  sell — 
Title  anthoriming  sale  not  conferred. — See  ante 
%  1721  and  note  par.  7. 

Sale  of  etolen  property  or  property  obtained 
by  fraud. — See  note  by  Robert  Desty,  4  L.  R. 
A.   368.   869. 

ChKkis  to  be  acqiilred — Sale  of. — See  note  by 
Robert  Desty,  4  L.  R.  A.  898-400. 

10.  Ezoeptioaa  to  mle  that  aeller  mast  have 
title  exists,  c  g.  where  property  consists  of 
negotiable  instruments,  or  what  comes  under 
general  denomination  of  currency,  and  where 
owner  of  the  property  clothes  another  with 
apparent  title  to  or  power  of  disposition  over 
It,  and  an  innocent  third  party  has  thereby 
been  Induced  to  deal  with  apparent  owner  in 
reference  thereto,   true  owner  being   in   such 
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tu%  litld  estopped  from  afterward  asserting: 
bii  title. — See  Chase  vs.  Whltmore,  68  CaL 
(4S.  847,  9  Pac  Rep.   942. 

11.    TBNDOR'S   LIEN  IS  NOT  SUBJECT  OF 

liUB,  belnff  merely  privilege  purely  personal, 
ThJch  cannot  exist  In  favor  of  any  one  but 
vendor. — ^Woolley  vs.  Wlckerd,  97  Cal.  70,  71, 
II  Pac  Rep.   733.     See  Baum  vs.  Orifirsby,  21 


Cal.  172,  178,  177,  81  Am.  Dec.  168;  Williams 
vs.  Young:,  21  Cal.  227,  228;  Avery  vs.  Clark. 
87  Cal.  619,  624,  22  Am.  St.  Rep.  272,  26  Pac. 
Rep.  919;  Oessner  vs.  Palmateer,  89  Cal.  89,  92, 
24  Pac.  Rep.  608,  13  L.  R.  A.  187. 

12.     inftat  property  may  be  subject  of  sale^ 
— See  post  i  1730  and  note. 


AKTICLE   II. 

AQREEMENT    FOR    8AI«B. 


11726.  Agreement  for  sale. 

11727.  Agreement  to  sell. 
S1728.    Agreement  to  bu^. 

§1729.    Agreement  to  sell  and  bnj. 
1 1730.    'What  may  be  the  subject  of  the  con- 
tract. 


§  1731.    Agreement  to  sell  real  property. 

§  1732.  Form  of  grant  required  by  such  con- 
tract  (repealed). 

S 1733.  Usual  common-law  covenants  required 
by  such  contracts,  when« 

S  1734.    Form  of  such  covenants. 

§1726.    A6BEEHENT  FOB  SALE.    An  agreement  for  sale  is  either: 
L  An  agreement  to  sell; 

2.  An  agreement  to  buy ;  or, 

3.  A  mutual  agreement  to  sell  and  buy.  , 

History:     Enacted  March  21,  1872. 

Applied,  elted,  eonstraedy  referred  tOy  etc.,  alsky,  96  CaL  134,  187,  29  Am.  St.  Rep.  101,  80 
In:  Benson  vs.  Shotwell,  87  Cal.  49,  64,  26  Pac.  Rep.  202  (commissioners'  decision),  27 
Ptc  Rep.  249    (referred   to);  Berry   vs.   Kow-       Pac.  Rep.  286   (referred  to). 

§  1727.  A6BEEHENT  TO  SELL.  An  agreement  to  sell  is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  another  the  title  to  a  certain  thing. 

Hiatory:    Enacted  March  21,  1872. 


L  Applied,  cited,  construed,  referred  to,  etc. 

2.  Assignment  bj  seller  of  contract— Effect 

of. 

3.  Call  privilege. 

4.  Conditions- maj  be  inserted  in  contract. 

5.  Construction  of  contract. 

6.  Contract  to  sell  is  binding. 

7.  Crop     returnable     for     seed     furnished 

planter. 

8.  Damage  for  breach  of  contract. 

9.  Distinction  between  various  contracts. 

10.  Executory     contract — ^Property     unascer- 

tamed. 

11.  lien  not  acquired  by  buyer. 

12.  Offer  and  acceptance. 

13.  Same — ^Acknowledgment  to  own  agent  of 

receipt  of  offer. 

14.  Same — ^Acts  and  words  of  parties  con- 

sidered. 

15.  Same — Conditional  offer. 

16.  Same — Counter   proposition   submitted. 

17.  Same — ^Death    of    party    before    accept- 

ance of  his  offer. 

18.  Same — Direction  to  deliver  and  promise 

to  pay. 

19.  Same — Effect  of  acceptance. 

t0*22.  Same— Mail  used  in  communicating. 

23.  Same — J^aming  quantity  which  buyer  will 

take. 

24.  Same — Option  to  buy  must  be  accepted. 

25.  Same — ^Non-conditional  acceptance  reject- 

ed. 

26.  Same— Qnalifled  aeeeptance. 


27.  Same — Bejection  of  offer. 

28.  Same — Resolution  of  municipal  board — 

Accepting  plans. 

29.  Same — Tortious  taking  before  acceptance. 
80, 81.  Same — ^Within  reasonable  time  offer  must 

be  accepted. 

82.  Options. 

83.  Same — Agreement   to   buy  at  option  of 

seller. 

84.  Same — Contract  with  real  estate  agent. 

85.  Same — Effect  of  option  to  buy. 

86.  Same — Exercise  of  election  as  to  part  of 

property. 

87.  Bescission  of  contract. 

1.  APPLIBD,  CITED,  COIfSTRUBD,  RB» 
FBRRBD  TO,  etc,  in:  Callender  vs.  McLeod, 
74  Cal.  876,  879,  16  Pac  Rep.  194  (cited);  Berry 
vs.  Kowalsky.  96  Cal.  184,  187,  29  Am.  St.  Rep. 
101,  80  Pac  Rep.  208  (commissioners'  decision),. 
87  Id.  286  (cited);  Hanson  vs.  Slaven,  98  Cal. 
877,  880,  88  Pac.  Rep.  266  (construed). 

S.  AeslsBincBt  by  aeller  of  contract  to  sell — 
Bffect  of. — See  ante  81721  and  note  par.  7. 

8.  CAIiIj  PRITILEGB  whereby  one  party 
irrants  other  privilegre  of  calling:  for  shares- 
of  stock  is  contract  of  sale  within  this  section. 
— ^Hanson  vs.  glaven,  98  Cal.  877,  880,  83  Pac. 
Rep.   266. 

As   to   nature   of   contract   vpon    call    bcinie 

ide,  see  post  11729  and  note  i>ar.  2. 

Aji  to  option%  see  pars.  82,  86  this  note. 
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4.  COBTDITIONS  MAT  BB  INSERTED  IN 
COBTTRACT  Buch  as  parties  desira,  but  they 
must  be  equally  as  dear  as  other  provisions. — 
Cavanauffh  vs.  Casselman,  S8  CaL  643,  649»  26 
Pac  Rep.  615. 

6.  Constnietioa  of  eoBtmet« — See  ante  S  1721 
and   note   pars.   10-12. 

e.  Cotttraet  to  sell  Is  binding  in  like  man- 
ner as  is  contract  of  sale. — De  Rutte  vs.  Mul« 
drow,  16  Cal.   606.   613. 

7.  CROP  RETURNABUD  FOR  SEED  FUR- 
NISHED PLANTER  is,  under  this  section, 
property  of  one  who  furnished  seed  as  pur- 
chaser, and  where  portion  to  which  he  is  entitled 
has  not  been  searreflrated  he  is  not  tenant  in 
common  with  planter  of  entire  crop  as  against 
creditors  of  planter. — Calle  ider  vs.  McLeod,  74 
Cal.  876,  879,  16  Pao.  Rep.  194.  See  Bauffhman 
vs.  Reed,  76  Cal.  319,  321,  7  Am.  St  Rep.  170, 
17  Pac   Rep.   222. 

As  to  necessity  for  delivery  as  asalBst  ered- 
ltor%  see  post  §8440  and  note. 

&  Damages  for  breaeb  of  asreemeBt  to 
selL — See  post  (8  8808,  8309  and  notes. 

8.  DlstlBctloa  betureen  Tarlomi  coatraeta. — 

See  ante  81721  and  note  pars.  16-87. 

10,  EXECUTORY  CONTRACT— If  property 
vnasocrtalaedy  as  where  contract  is  made  for 
sale  of  cattle  of  certain  brands,  which  are 
running:  at  largre  with  largrer  herd  and  which 
are  to  be  rounded  up  and  counted,  contract  is 
executory,  and  property  does  not  pass  to  buyer. 
— Beauchamp  vs.  Archer,  68  CaL  431,  484,  41 
Am.   Rep.    266. 

11.  LIEN  CANNOT  BE  CREATED  UNDER 
CONTRACT  OF  SALE  BY  BUYER,  title  beinff 
in  seller  until  performance  of  contract, — Lowe 
vs.  Woods,  100  Cal.  408,  412,  88  Am.  St.  Rep. 
301,  84  Pac.  Rep.  969. 

11.  OFFER  AND  ACCEPTANCE, — Offer  to 
buy  or  sell  is  one  which  may  be  accepted  or 
rejected  or,  before  acceptance,  retracted,  and 
without  more  is  not  binding:. — Keller  vs. 
Ybarru,  8  Cal.  147,  148;  Roberts  vs.  Evans,  48 
Cal.  380,  888;  Wristen  vs.  Bowles,  82  Cal.  84, 
86,  87,  22  Paa  Rep.  1186;  Fadflo  R.  M.  Co.  vs. 
Riverside  &  A.  R.  Co.,  90  CaL  627,  632,  87 
Pac.  Rep.  626;  Bogart  vs.  Crosby,  91  Cal.  278, 
281,  27  Pac.  Rep.  603;  Harvey  vs.  Duffey,  99 
Cal.  401,  406,  83  Pao.  Rep.  897;  Buttner  vs. 
Smith  (Cal.  April  80,  1894),  86  Pac.  Rep.  662, 
668;  Johnson-Locke  Merc  Co.  vs.  Howard  (CaL 
July  26,  1901),  66  Pac.  Rep.  968,  966;  Niles  vs. 
Hancock,  140  CaL  167,  161,  78  Pao.  Rep.  840. 
See  Sherwin  vs.  National  C.  R.  Co.,  6  Colo.  App. 
162,  88  Pao.  Rep.  892;  Riner  vs.  Husted's  Es- 
tate, 18  Colo.  App.  628,  68  Pao.  Rep.  793; 
McCormick  vs.  Bonfils,  9  Okla.  606,  60  Paa 
Rep.  296;  Haarstlok  vs.  Fox,  9  Utah  110,  88 
Pac.  Rep.  2ol. 

As  to  mode  and  requisites  of  aeeeptaaoey  see 
ante  181680-1686  and  notes. 

As  to  vevoeatloa  of  proposal,  see  ante  1 1686 
and  note. 

IS.  AekBonrledsBieat  t«  ovrsi  airent  of  re- 
•eelpt  of  order  for  ffoods,  where  such  order 
has  been  griven  to  seller's  agrent,  is  not  sufll* 
cient  as  acceptance  where  such  aoknowledflr- 
ment  is  not  communicated  to  buyer. — Harvey 
vs.  Duffey,  99  CaL  401,  4«6,  88  Pao.  Rep.  897. 


14,  Acts  amd  words  of  parttea  may  be  con- 
sidered in  connection  with  previous  corre* 
spondence  in  determining  the  question  of 
acceptance. — Johnson-Locke  Mercantile  Co.  vs. 
Howard  (CaL  July  26,  1901),  66  Pao.  Rep. 
968,  966. 

18.  CoBdltloaal  offer  is  not  capable  of  beini: 
adopted  so  as  to  make  bindinar  contract  to  sell 
until  happening:. — ^McCormick  vs.  Bonfils,  9 
Okla.  606,  60  Pac.  Rep.  296. 

Id.  Counter  proposition  avbnkltted  Instead 
of  acceptance  of  offer  cuts  off  right  to  accept 
orlgrinal  offer  without'  other  party's  consent.— 
Wristen  vs.  Bowles,  82  CaL  84,  87,  22  Pac 
Rep.  1186;  Niles  vs.  Hancock,  140  CaL  167,  161« 
78  Pac.  Rep.  840. 

17.  Death  of  party  laklngf  offer  before  ao« 
eeptaaoe  operates  to  revoke  offer  and  make 
it  nullity. — Riner  vs.  Husted's  Estate,  18  Colo. 
App.   623,   68   Pac.   Rep.    793. 

18*     Direction  to  deliver  and  prondae  to  pay 

made  by  defendant  constitute  acceptance  by 
him  of  offer  to  sell  made  upon  refusal  to  de- 
liver to  one  to  whom  seller  had  previously 
made  contract  to  selL — ^Nelle  vs.  Quads,  4 
Wash.  884,  80  Pac.  Rep.  141. 

18.  Effect  of  acceptance  Is  to  complete  oon* 
tract  and  bind  both  parties. — Keller  vs. 
Ybarru,  8  Cal.  147,  148;  Cavanaugrh  vs.  CSassel- 
man,  88  Cal.  643,  661,  26  Pac.  Rep.  616.  See 
Robert  Lee  Silver  Min.  Co.  vs.  Omaha  &  O. 
8.  R.  Co.,  16  Colo.  118,  26  Pac.  Rep.  826. 

KK  Mailing  acceptance,  where  neffotiationa 
have  been  conducted  by  mail,  results  in  closing: 
bargrain  from  time  of  mailing:  acceptance,  and 
it  is  wholly  immaterial  that  party  who  made 
offer  is  unconscious  when  acceptance  is  re- 
ceived and  dies  without  seeingr  acceptance.^ 
Hcuirstick  vs.  Fox,  9  Utah  110,  88  Pao.  Rep. 
261. 


ai«    Mailing  conntermand  ef  order  by  bnycry 

it  is  not  effectual  until  received  by  seller,  and 
if,  in  mean  time,  sale  is  consummated  by  de- 
livery to  carrier,  rigrht  to  rescind  order  is  lost. 
— ^Whitman  A.  Co.  vs.  Strand,  8  Wash.  647. 
86  Pao.   Rep.   682. 

as.  Mailing  withdrawal  of  offer  In  time  for 
it  to  reach  other  party  in  due  course  of  mail 
before  date  of  his  letter  of  acceptance  la 
presumptive  evidence  of  withdrawal  before  ao- 
eeptance. — Sherwin  vs.  National  C  R.  Co.,  6 
Cola  App.  162,  88  Paa  Rep.  898. 


as,    Namlns  Quantity  wkich  bvyer  will  take 

under  offer  of  seller  constitutes  acceptanoa — 
Keller  vs.  Ybarru,  8  CaL  147,  148. 

M,    Option  to  bvy  mvst  be  accepted  by  bnyer 

in  order  to  give  seller  rigrht  to  Insist  that 
buyer  shall  take  property  and  pay  for  sama-^ 
Buttner  vs.  Smith  (CaL  April  80,  1894).  86  Paa 
Rep.  662,  668. 


Same  —  Unconditional 
|ected»  as  where  buyer  says  that  he  is  ready 
to  take  property  according  to  terms  of  option, 
and  seller  is  unable  to  perform  and  enters  Into 
agrreement  to  extend  time  of  option,  does  not 
bind  buyer  to  perform  upon  arrival  of  time  to 
which  extension  was  made,  and  acceptance 
anew  Is  necessary. — Buttner  vs.  Smitli  (CaL 
April  80,  1894),  86  Paa  Rep.  668,  668. 
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Hi  l^oallfled  acceptance  or  acceptance  on 
ttfmt  varylnfiT  from  those  proposed  amounts 
to  rejection  of  offer  and  puts  an  end  to  It.— - 
Klles  vs.  Hancock,  140  Cal.  167,  161»  78  Paa 
Kep.  840. 

ST.  Bejectloa  of  offer  relieves  party  making: 
It  from  liability  on  it  and  dispenses  with 
necessity  for  further  revocation. — Niles  va. 
Hancock.  140  Cal.  167»  161,  78  Pac.  Rep.  840. 

tt.    Resolntlon  of  mimlclpal  board  acceptUiff 

plrai.— See  ante  fi  1721  and  note  par.   6. 

n.  Tortious  taking  of  soods,  where  offer 
to  sell  is  not  accepted  within  reasonable  time. 
Is  not  justified  by  fact  that  such  offer  was 
made.— Roberts  vs.  Evans,   48  Cal.   880»   883. 

88.    WltlilB   reasonable   time   offer  mvat   be 

•eecpted  when  no  time  is  ffiven. — Roberts  vs. 
Evans,  43   Cal.   880,   888. 

81.  Six  ntontbs  or  more  is,  as  matter  of 
/aw,  unreasonable  time. — ^Roberts  vs.  Bvans,  48 
CaL  880,  383. 

8&  OPTION — Is  valid,  and  where  lease  con« 
tains  provision  that  lessee  may  purchase 
within  term  it  is  bindlns:  upon  lessor,  althougrh 
lessee  is  not  bound  to  buy,  and  upon  lessee's 
acceptance  it  becomes  valid  agrreement. — De 
Rutte  vs.  Muldrow,  16  Cal.  606,  612,  613.  See 
Laffan  vs.  Naglee,  9  Cal.  662,  676,  70  Am.  Dea 
478;  Hall  vs.  Center.  40  Cal.  63,  67,  68. 

AgreemeBt  to  bay  at  option  ef  seller. — See 
post  1 1729  and  note  par. 

RlshU  conferred  by  ''refosal''  •r  ''option.**^ 


See  monographic  note  by  H.  P.  Farnham,  81 
I..  R.  A.  127-183. 

9S,  Agreement    to    buy    at    option    of    sellev 

upon  specified  terms  and  to  pay  for  groods  in- 
volved is  not  an  agreement  to  "sell  and  buy,*' 
nor  is  it  an  agreement  to  sell. — Berry  vs. 
Kowalsky,  96  Cal.  134,  187,  29  Am.  St  Rep. 
101,  30  Pac.  Rep.  202. 

84.  Contract  vrltb  real  estate  agent  con« 
stmed  to  be  option  where  it  authorizes  agent 
to  sell  within  prescribed  time  for  specified 
sum  and  to  pay  commission  of  all  over  such 
sum;  and  relation  thus  created  between  parties 
is  that  of  vendor  and  purchaser  under  con- 
tract of  sale  rather  than  that  of  principal  and 
agent,  so  that  sale  under  such  contract  by 
agent  is  in  capacity  of  vendor  upon  his  own 
account  and  not  for  account  of  owner. — Rob- 
inson vs.  Easton,  98  Cal.  80,  83,  27  Am.  St 
Rep.  167,  88  Pao.  Rep.  796. 

85,  Bffcct  of  option  to  buy  is  that  obligor 
binds  himself  to  execute  deed  to  obligee  on 
terms,  but  no  obligation  is  imposed  upon  ob- 
ligee to  buy  unless  he  elects  to  do  so. — Fin- 
nerty  vs.  Frits,  6  Colo.  174,  180. 

84I.  Bzerclse  of  election  by  buyer  ns  to  part 
of  property  where  he  has  option  to  buy  prop- 
erty or  any  part  thereof,  should  be  explicit 
as  to  exact  amount  which  buyer  elects  to 
take. — ^Hanson  vs.  Slaven,  98  Cak  877,  881,  38 
Pao.    Rep.    266. 

87.  Rescission  of  oontract. — See  ante  H  1688- 
1691  and  notes. 


§  1728.    AOSEEMENT  TO  BUT.    An  agreement  to  buy  is  a  contract  by  which 
one  engages  to  accept  from  another,  and  pay  a  price  for  the  title  to  a  certain  thing. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

t  Countermand  of  order  mailed  b^  buyer. 

3.  Damages  for  breach  of  agreement. 

i.  Options. 

^  Bescission  of  contract, 

!•    ▲ppUcdt    dtedy    oonstraed»    referred    tO| 

«tc,  in:  Berry  vs.  Kowalsky,  96  Cal.  184,  187, 
19  Am.  St.  Rep.  101,  80  Paa  Rep.  208  (eom- 
missloners*  decision),  27  Pao.  Rep.  286  (re* 
ferred  to). 


S,     Counteminnd  of  order  nuiUed  by  bnyer*-^ 

See  ante  8  1727  and  note  par.  21. 

8.    Danmses  for  breach  of  ai^reenient. — See 

post  n8310,  8811  and  notes. 

4.    Options. — See  ante  8  1727  and  note  pars. 
82-86. 

8.    ReadsBlon  of  oontmct*— See  ante  IS  1688- 
1691  and  notes. 


§  1729.  AQBEEMENT  TO  SELL  AND  BUT.  An  agreement  to  sell  and  bny  ia 
a  contract  by  which  one  engages  to  transfer  the  title  to  a  certain  thing  to  another, 
who  engages  to  accept  the  same  from  him  and  to  pay  a  price  therefor. 

History:     Enacted  March  21,  1872. 

1*  Applied,  dtedy  construed,  referred  to,  etc 

t  Acceptance  of  call  priyilege. 

^  Contract  for  purchase  and  sale  or  lale  of 

option, 
i  Damages  for  breach  of  contract. 
5.  Mntnal  and  dependent  conditions. 
4.  Obligation  of  purchaser  to  hvj  and  pay. 
7.  BesdiBBion  of  contract. 


!•  APPLIBDy  CTTBD,  CONSTRVBD, 
nBRRED  TO,  etc.,  in:  Hallldle  vs.  Sutter  St 
^  Co.»  68  Cal.  676,  677  (referred  to);  Benson 
▼a.  Shotwell,  87  Cal.  48,  64.  26  Pac.  Rep.  849 
ielted);  Berry  vs.  Kowalsky.  86  CaL  184,  187, 
a  C.  —98 


89  Am.  St.  Rep.  101,  80  Pao.  Rep.  802  (com- 
missioners' decision),  27  Pao.  Rep.  286  (con- 
strued); Hanson  vs.  Slaven,  98  CaL  877,  881* 
88  Pac.  Rep.   266    (cited). 

1.     ACCBPTAHCB     OF     CALL     PRITILBOB 

Whereby  one  party  irrants  other  privilege  of 
calling  for  stock,  results  in  agreement  to  sell 
and  buy  within  this  section. — ^Hanson  vs. 
Slaven,  98  CaL  877,  881,  88  Pac  Rep.  268. 

8.  COlfTRAOT  FOB  PI7RCHA8B  AND  8AUB 
OB  8AL.n  OF  OPTIOX.— Writing  signed  by 
vendor  recitinir  receipt  of  deposit  on  aooount 
of  sale  of  described  land,  that  purohaser  Is  t» 
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make  certain  payments,  that  he  Is  to  have 
certain  time  for  examination  of  title  and  mak- 
ing deed,  that  purchaser  is  to  be  eriven  pos- 
session on  transfer  of  title,  and  that  if  title  is 
not  satisfactory  to  purchaser  sale  is  to  he 
null  and  void  and  deposit  returned  to  him,  is 
ETOOd  and  valid  contract  for  purchase  and  sale 
of  land,  and  not  mere  sale  of  option  to  buy.-— 
Benson  vs.  Shotwell,  87  CaL  49,  64,  26  Paa 
Rep.  249. 

Options. — See  ante  8  1727  and  note  pars.  82- 
86. 

4,  Damages    for    breach    of    oontraet. — See 

post   99  3310,   3311   and  notes. 

5.  MI7TUAL.  AND  DEPENDENT  CONDI- 
TIONS result  from  agreement  to  sell  and  buy, 
and.  under  9  1343,  in  order  that  one  party  may 
place  other   in   default  he  must   not   only  be 


able  to  perform  but  must  offer  to  perform. — 
Hanson  vs.  Slaven,  98  CaL  377,  381,  382,  8S 
Pac.   Rep.   266. 

See  ante  9  1849  and  note. 

As  to  offers  to  perform,  see  ante  9  I486  and 
note. 

e.  OBLIGATION  OF  PURCHASER  TO  BITT 
AND  PAY  PRICE,  under  agreement  to  sell 
and  buy  land.  Is  imposed  by  contract  signed  by 
vendor  to  sell  at  price  named,  without  any  ex- 
press recital  of  purchaser's  agrreement  to  pur- 
chase and  pay,  and  consequently  no  reformation 
is  necessary. — Preble  vs.  Abrahams,  88  Cal- 
246,  248,  249,  22  Am.  St.  Rep.  301.  26  Pac.  Rep. 
89;  Easton  vs.  Montgomery,  90  Cal.  307.  312,. 
26  Am.  St.  Rep.  123,  27  Pac  Rep.  280. 

7.  Rescission  of  eoatraet. — See  ante  991688- 
1691  and  notes. 


§  1730.  WHAT  MAY  BE  THE  SUBJECT  OF  THE  OONTBAOT.  Any  property 
which,  if  in  existence,  might  be  the  subject  of  sale,  may  be  the  subject  of  an  agree- 
ment for  sale,  whether  in  existence  or  not. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Crop  to  be  grown. 
8.  Same — Fruit  to  be  produced  from  trees  in 

existence. 
4.  Implied  warranty  of  merchandiBe  not  in  ex* 

istence. 
6.  Partnership  property  pending  receivership  and 

accounting. 

6.  Title  requisite  in  seller. 

7.  Trusts,  etc^,  assignable,  in  equity. 

1.  APPLIED,  CITEJD,  CONSTRUED,  RBl- 
FBRRED  TO,  etc.,  in:  Berry  vs.  Kowalsky, 
96  Cal.  134,  187,  29  Am.  St  Rep.  101.  80  Pac 
Rep.  202  (commissioners'  decision),  27  Pac 
Rep.  286   (referred  to). 

a.  CROP  TO  be:  GVLOVTS  may  be  subject 
of  sale. — See  Arques  vs.  Wasson,  51  Cal.  620, 
21  Am.  Rep.  718;  Callender  vs.  McLeod,  74 
Cal.  376,  879,  16  Pac.  Rep.  194;  Brown  vs.  An- 
derson, 77  Cal.  236.  19  Pac.  Rep.  487;  Shoe- 
maker vs.  Acker,  116  Cal.  239,  246,  48  Pac 
Rep.  62;  Lemon  vs.  WolfC,  121  Cal.  272,  68  Pac 
Rep.  801. 

Goods  to  be  acquired — Sale  of. — See  note  by 
Robert  Desty,  4  L.  R.  A.  898-400. 

Property  not  In  existence. — See  monographic 
note  81  Am.  St.  Rep.   42-46. 


Sale     or     wnortgrnm^     of    fntnre     erops. — Se% 

monographic  note  by  Ernest  Watts,  23  Lk  R. 
A.  449-476. 

8.  Frnlt  to  be  produced  from  trees  te  ex-> 
tstenoe,  and  which  are  property  of  seller,  has 
such  potential  existence  as  to  be  subject  of 
sale. — Blackwood  vs.  Cuttincr  Pack.  Co.,  76  CaL 
112,  216,  9  Am.  St  Rep.  199,  18  Pac.  Rep.  248. 

4.  IMPLIED  ^WARRANTY  OF  MERCHAlf* 
DISK  NOT  IN  EXISTENCE.— See  post  8 176» 
and  note. 

8.  Partnership  property  pending:  recelTcr- 
sblp  and  snlt  for  acconntlnif. — See  ante  9  1722 
and  note  par.  7. 

e.  Title  requisite  In  seller. — See  ante  8  1722 
and  note  par.  2  et  seq. 

7.  TRUSTS,  ETC.,  ARE  ASSIGNABLE  I?r 
BQ,UITY. — ^Assignments  of  trusts  and  possi- 
bilities of  trusts,  and  contingent  interests  and 
expectancies,  whether  they  are  in  real  estate 
or  in  personal  property,  are  eriven  effect  In 
equity  as  well  as  assig:nment  of  choses  in 
action. — Blbend  vs.  Liverpool  &  Ii.  F.  &  L*.  Ins. 
Co.,   84   Cal.    78,    86. 

As  to  asslffnnients  of  choses  In  actloa,  see 
ante  8  964  and  note  par.  19  et  seq. 


§  1731.    AGBEEBIENT  TO  SELL  REAL  PROPERTY.   An  agreement  to  sell  real 

property  binds  the  seller  to  execute  a  conyeyance  in  form  sufficient  to  pass  the  title 

to  the  property. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  243. 


1.  Applied,  cited,  construed,  referred  to, 

etc. 

2.  Abandonment  of  contract — ^Burden  of 

proof. 
8.  Acceptance  of  deed  is  incumbent  upon 
purchaser. 
4-7.  Assignment — ^Bipfhts     and     obligations 

of  assignee— Privity. 
8-10.  Breach  of  contract  by  vendor  to  con- 
vey— What  amounts  to. 


11.  Same — ^Deed  from  third  person  to  pur* 

chaser. 

12.  Same — ^Repudiation  of  contract  before* 

time  for  performance. 
18.  Commissioners'  note. 
14,15.  Conditions — ^Happening     of     condition 
prerequisite — Notice. 

16.  Contract  or  deed  may  be  agreed  to  bo- 

made. 

17.  '^Conveyance**  defined. 
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18.  CoYenants  required   to  be  inserted  in         06^  97. 

deed. 

19.  Damages  for  breach  of  agreement  to        98-101. 

convey  land. 
20-22.  Deed — Duty  of  preparing   expense  of 

executing.  102, 103. 

23.  Delivery  of  deed  to  purchaser — ^Accept- 

ance.  104^  105. 

24-29.  Demand  for  deed  is  necessary — ^When 

to  be  made — ^Beason  for  rule. 

30.  Same — Specific     performance     decreed     106, 107. 

without  demand. 

31.  Description  of  property  in  deed  must     108, 109. 

be  sufficient. 

82-37.  Ejectment — ^Action    for — ^Improvements 

and  rents,  etc.  110,  111. 

38.  Same — ^Title  of  vendor  defective. 

89, 40.  Equitable     ownership      of      purchaser     112, 113. 
under    contract    before    deed — Eject- 
ment not  maintainable  by  purchaser. 
41.  Evasion    of    payment    or    tender    by     114^  116. 
vendor. 

42-44.  Evidence — ^Burden  of  proof — Opinions      116-118. 
and  parol  evidence. 

45.  Executor's    sale    under    power   is    not 

judicial  sale.  119. 

46.  Executory  contract  or  sale. 

47-50.  Express  contract  as  to  nature  of  deed  120. 

— Defects     of     title — Intention     and 
motive.  121. 

61.  Form  of  conveyance. 

52.  Fraud  in  procuring  substitution  of  new       122-125. 
contract. 
53,54.  Joint  contract  by  two  vendors  one  of  126. 

whom  is  not  bound.  127-129. 

55,56.  License  to  enter  is  not  implied. 

57.  Loss  of  contract  does  not  relieve  pur-  130. 

chaser  from  performance. 

58.  Married  women's  contracts  to   convey  131. 

land. 

59.  Merger  of  contract  in  unaccepted  deed*     182, 133. 
60-64.  Mutual    and    dependent    agreements — 

Forfeiture — ^Payment  and  delivery.  134. 

65^J8.  Same — ^Purchase — Money     payable     in 

instalments— ^Dates — Non-residence  of  135. 

vendor — W  aiver. 
69-72.  Same — Rejection   of  offer  to  perform  136. 

— Specific   performance   denied — Ten-  137. 

der  and  condition. 

73.  Option   of   vendor   to  return  purchase      138-141. 

money  instead  of  making  deed. 

74.  Option    to    buy    land    gives    right    to 

deed,  when.  142. 

75.  Part  of  land — Insufficiency  of  eonv^-      143-148. 

ance  of. 

76.  Payment  by  purchaser  necessary  when 

title  defective  if  possession  retained.      149-155. 
77-84.  Pleading— Complaint — ^Averments    in — 

Tender.  156-158. 

85,86.  Same — ^Answer — Denial      of     vendor's 

title — In  ejectment  by  vendor.  159. 

87,88.  Same — Cross-complaint — In      ejectment 

by  vendor — Recovery  back  of  partial      160-162. 

payment — Tender  of  title. 
89-91.  Possession  must  be  given  by  vendor- 
Actual  surrender — ^Waiver  of  posses-      163-168. 

sion. 

92.  Quantity  not  warranted,  when. 

93.  Qnitdaim  deed  insufficient,  when.  169-171. 
H  95,  Recovery   back    of   purchase   money- 
Action  lies,  when — Agent  and  undis-  172. 
dosed  prindpa]. 


Same — Assignment  of  contract  and  of 
cause  of  action. 

Same — Breach  of  contract  by  pur- 
chaser— Conveyance  to  third  person — ^ 
Forfeiture  of  payments. 

Same — Cancelation  of  contract — Con- 
firmation of  title. 

Same — ^Deposits — Failure  '  to  make 
title — ^Withdrawal  of  offer  to.  pur-. 
chase. 

Same — ^Dispossession  of  purchaser — 
Ouster  expressly  provided  for. 

Same — Expenses  incurred  by  purchaser 
in  examination — Failure  of  pur- 
chaser. 

Same — ^Form  of  action — Jurisdiction  of 
justice  of  peace. 

Same — Laches  in  discovering  defects 
in  title — Lien  of  purchaser  for 
money  paid. 

Same — Neglect  of  both  parties  to  per- 
form— Notice  of  resdssion. 

Same— Payment  or  tender  of  unpaid 
balance  —  liability  —  Proportionate 
amount,  when. 

Same — Refusal  of  vendor  to  accept 
further  payment. 

Same — Release  executed  by  one  having 
no  title. 

Same — Sale  of  land  by  one  having 
option. 

Same — Surrender  by  purchaser  of  pos* 
session — Subsequent  offer  to  restore. 

Same-— Tax  liens  not  removed. 

Same — Tender  of  deed  by  purchaser 
to  vendor — Effect  of. 

Same — Vendor  and  not  agent  proper 
party  defendant. 

Requisites  for  transfer  of  estate  in 
Umd. 

Resdssion  —  By  vendor  —  Performance 
by   purchaser. 

Same — Restoration  to  other  party  nec- 
essary. 

Selection  of  land  to  be  conveyed — 
Right  passes  to  purchaser's  granteew 

Substituted  agreement. 

Surrender  by  purchaser  under  oral 
contract. 

Time  of  performance— Examination 
and  exchange — Immediate  perform- 
ance. 

Title  deeds. 

Title  of  vendor — Abstract — Examina- 
tion and  requisite^-— Vendor  eon- 
dnded  by. 

Same — Adverse  possession  —  After-ac- 
quired title— Effect. 

Same — ^Arbitration  of  title— Burden  to 
show  defects. 

Same — Covenant  of  warranty  imma- 
terial when  title  bad. 

Same — Dedication  of  streets — Knowl- 
edge of  purchaser — ^Duty  to  cure  de- 
fects. 

Same — Encumbrance — Cloud  on  title 
not — Deferred  payments  applied  to 
encumbrances  and  judgments. 

Same  —  Same  —  Mortgage  —  Tax  liens 
not  removed. 

Same — Executor  sdling  under  power 
must  make  title. 


1 1781        (1476) 


iAIA    OF    ItB2AI<    PBOPERTT— BRBACEL 


[DiT.  ui,  Pt.  rr. 


'    173.  Same — Expert   testimony   not   admissi- 
ble as  to  title. 
174.  Same — Express  contract  as  to  nature 
of  deed  and  title. 
175|  176.  Same — Fee  simple  title  presumed — Gift 
to  child. 

177.  Same — "Good  and  sufficient  deed"  de- 

fined. 

178.  Same — Heirs  have  sufficient  title. 
179,180.  Same — Homestead — Deed     signed     by 

wife — Flaws  in  title. 

181.  Same — "Indisputable  and  satisfactory" 

title. 

182.  Same — ^Insurance  of  title  by  title  in- 

surance company  agreed  upon. 

183.  Same — Interest     and     taxes     accruing 

pending  investigation  of  title. 

184.  Same-— Misnomer  of   grantee  in  prior 

deed. 

185.  Same — Mortgagee    cannot    object     to 

title,  when. 
186, 187.  Same — Names  of  vendor's  grantor  and 
his  grantor  not  idem  sonans — Recital 
in  deed  not  curative. 
188.  Same — Note  given  for  purchase  money 
subject  to  defense  when  title  fails. 
189, 190.  Same-— Notice   of   and    opportunity   to 
remedy  defects — ^Reasonable  time. 
191.  Same— Omission   of   words  of  inherit- 
ance in  prior  deed. 
192-194.  Same — Opinion  and  advice  of  counsel 
— Good  faith  in  accepting  advice. 
195.  Same— Outstanding    title    acquired    by 
purchaser. 
196-198.  Same — Part   of   land   held   by  insuffi- 
cient   title — Perfect    title  —  Court's 
opinion. 

199.  Same — Reasonable  doubts  as  to  suffi- 

ciency of  title. 

200.  Same — Record     must     show     sufficient 

title. 

201.  Same — Rescission  of  contract. 

202.  Vendor's  lien. 

203-205.  Waiver   of   objections   to   deed— Deed 

to  third  person. 
206,207.  Same — Objections    to    deed — Omission 

of  covenants. 

208.  Same— Outstanding   mortgage  unsatis- 

fied. 

209.  Same — Time  of   tending  deed. 

210.  Same — ^Vendor  is  bound  to  convey  what 

purchaser  will  accept. 

1*  APPLiIBD,  CITBDy  CONSTRVBD,  RBI- 
FBRRBD  TO,  etc.,  in:  Royal  vs.  Dennlson,  109 
Cal.  668,  663,  42  Pac.  Rep.  89  (construed). 

2.  ABANDONMBNT  OF  CONTRACT— Bor- 
den of  proof  rests  upon  party  who  allegros 
abandonment. — Guthrie  vs.  Thompson,  1  Oreg; 
363.   866. 

S.  ACCBPTANCQB  OF  DEBD  IS  INCUM- 
BENT UPON  PURCHASER  and  payment  of 
purchase  money,  when  vendor  has  title  and 
offers  sufficient  deed. — ^Winter  vs.  Stock,  29 
Cal.  407,  412,  89  Am.  Dec.  67;  Phillips  vs.  Day, 
82  Cal.  24,  31,  22  Paa  Rep.  976;  Montgomery  vs. 
Pacino  Coast  L.  B.,  94  Cal.  284,  290,  28  Am. 
St.  Rep.  122,  29  Pac  Rep.  640.  See  Church  vs. 
Shanklin,  95  CaL  626,  80  Pao.  Rep.  789,  17 
Lu  R  A.  207;  Allstead  vs.  Nicol,  188  CaL  694, 
66  Pae.  Rep.  462. 


4.  ASSIGNMENT. — ^Asreement  for  snbsalo 
of  premises  will  not  make  subpurchaser  as- 
Bisnee  of  original  contract  to  sell. — Stratton 
vs.  California  U  &  T.  Co..  86  Cal.  353,  361.  24 
Pac.  Rep.  1066. 

8.  AMilcnee  of  contract  Is  entitled  to  eom- 
▼eynnce  to  same  extent  as  orlgrinal  purchaser. 
— Central  Pac.  R.  Co.  vs.  Deetz,  109  Cal.  627, 
629,  42  Pao.  Rep.   236. 


8.  Personal  services  airr^ed  upon  la 
meaty  if  contract  Is  assigned  and  asslgrnee  per- 
forms services  with  acquiescence  of  vendor  it 
is  incumbent  upon  latter  to  make  deed  to 
assignee. — Hannah  vs.  Wahlberg,  128  CaL  407, 
409,  410,  60  Pao.  Rep.  1036. 

7«  Privity  between  vendor  aad  pnrchaaer'a 
assignee  does  not  exist  unless  purchaser  as- 
signs his  interest.  In  whole  or  in  part,  under 
contract,  and  notice  is  given  of  such  assigrn- 
ment  to  vendor,  and  unless  vendor  has  notice 
he  is  entitled  to  stand  upon  his  contract  with 
purchaser  regardless  of  any  subcontract  lat- 
ter may  make. — Stratton  vs.  California  L*.  & 
T.  Co.,  86  Cal.  863,  860,  24  Pac  Rep.  1066. 

8.     BREACH    OF    CONTRACT    BY    VENDOR 
TO    CONVEY    gives    right    of    action    to    pur- 
chaser.— Folgar  vs.  Buckelew,  2  Cal.  818,   817, 
818   (wherein  vendor  made  deed  to  stranger); 
Sanders  vs.  Lansing,  70  Cal.  429,  430,  11   Pao. 
Rep.  702  (failure  of  title) ;  Magee  vs.  McManus, 
70  Cal.  663,  666,  12  Pac.  Rep.  461;  Breckinridge 
vs.  Crocker,  78  Cal.  629,  636,  21  Pac.  Rep.  179; 
Dashaway  Assoc,  vs.  Rogers,  79  Cal.  211,  212, 
213,    21    Pac.    Rep.    742;    Smith    vs.    Taylor,    82 
Cal.    683,    646,    23    Pac.    Rep.    217;    Burks    vs. 
Da  vies,  86  CaL   110,  113,  20  Am.  St.  Rep.   213, 
24  Pac.  Rep.  618   (rescission  before  time  fixed 
for  performance);  Benson  vs.  Shotwell,  87  CaL 
49,  60,  26  Pac.  Rep.  249;  Remy  vs.  Olds,  88  CaL 
637,  641,  26  Pac  Rep.  366;  Peckham  vs.  Stew- 
art, 97  CaL  147,   163,   31   Pac   Rep.   928;   Grant 
vs.  Beronio,  97  CaL  496,  499,  32  Pac.  Rep.  666; 
Beverly  vs.  Blackwood,  102  CaL  83,  92,  36  Pac 
Rep.  378.     See  Easton  vs.  Cressey,  100  CaL  76, 
84  Pac.  Rep.  622;  Allen  vs.  Pockwitz,  1U3  CaL 
86,  42  Am.  St.  Rep.  99,  86  Pac  Rep.  1039.     See 
Brown   vs.   Covillaud,   6   CaL   666,   672;   Turner 
vs.  McDonald,  76  CaL  177,  9  Am.  St.  Rep.   189, 
18  Pac.  Rep.  262;  Fenton  vs.  Alsip,  79  Cal.  402, 
21  Pac.  Rep.  839;  Karns  vs.  Olney,  80  CaL  90, 
13  Am.  St.  Rep.  101,  22  Pac  Rep.  67;  Turner  vs. 
Reynolds,  81  CaL  214,  22  Pac  Rep.  646;  Rogers 
vs.    Borchard,   82   CaL   847,    22    Pac   Rep.    907; 
Woodruff  vs.  Semi-Tropic  Li.  &  W.  Co.,  87  CaL 
276,   26  Pac.  Rep.   864;  Cavanaugh  vs.   Cassel- 
man,  88  CaL  648,  86  Pac  Rep.  616;  White  vs. 
Buell,  90  Cal.  177,  27  Pac  Rep.  19;  McCroskey 
vs.   Ladd,   96   CaL   466,   468,   81   Pac   Rep.   668; 
Hannah   vs.   Wahlberg,    128    CaL    407,    410,    60 
Pac  Rep.  1086.     Colo.    Taylor  vs.  Williams,   2 
Colo.     App.     669,     81     Pac.     Rep.     604.     Mont. 
O'Keefe  vs.  Dyer,  20  Mont   477,  68  Pac  Rep. 
196.     N.  M«    Ford  vs.  Springer  Land  Assoc*  S 
N.  M.  87,  41  Pac  Rep.  641.     Oreg.    Collins  vs. 
Delashmutt,    6    Oreg.    SI,    63;    Thompson    vs. 
Hawley,  14  Oreg.  199,  12  Pac.  Rep.  276.     Utah* 
Duncan  vs.  Gibson,  17  Utah  209,  68  Pac  Rep. 
1044.     Wash.  Bidwell  vs.  Rice,  19  Wash.   146, 
62  Pac  Rep.  1019. 

See  note  26  Am.  St  Rep.  182. 
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1^  CeBTcyaBee  by  Tcador  to  atnuiser  does 
Bot  necessarily  constitute  breach  of  contract, 
u  non  constat  vendor  may  be  able  to  perforin 
when  time  for  performance  arrives. — Shively 
Ti.  Semi-Tropic  L.  &  W.  Go..  99  Cal.  269,  261, 
33  Pac  Rep.  848;  Gaberino  vs.  Roberts,  109 
CaL  126,  127,  128.  41  Pac.  Rep.  867;  Royal  vs. 
Dennlson,  109  CaL  668,  663,  42  Pao.  Rep.  89. 

It.  Same — IVIiere  vendor  treats  eoatmet  as 
fcadsdcd  and  sells  land  to  another  he  be- 
comes liable  for  amount  of  purchase  money 
paid  by  purchaser,  less,  if  purchaser  has 
broken  contract,  actual  damaare  suffered  by 
reason  of  such  breach. — Shively  vs.  Semi- 
Tropic  L.  &  W.  Co.,  99  Cal.  269,  261,  262,  33 
Pac  Rep.  848;  Merrill  vs.  Merrill,  102  CaL  817. 
320.  S6  Pac.  Rep.   676. 

See  par.  101  this  note. 

tu    Deed    from   tblrd   person   to   pvrcluwery 

procured  by  vendor,  "it  may  be"  is  not  suffi- 
cient compliance  with  purchaser's  strict  legal 
right  to  deed  from  vendor. — Royal  vs.  Denni- 
COD,  109  CaL  668,  663,  42  Pac.  Rep.  89. 

As  to  walTor  of  sneh  objeetlon,  see  par.  206 
this  note. 

1&  Repadlatioa  of  contraet  before  time  of 
fcrfonnancc,  and  at  time  when  purchaser  is 
not  in  default,  entitles  him,  under  11440,  to 
bring  action  immediately. — Remy  vs.  Olds,  88 
Cal.  537,  641,  26  Pac.  Rep.  866.  See  Randolph 
vs.  Frick  (dis.  op.),  67  Mo.  App.  400,  407;  Bis- 
nall  vs.  Pierce,  B.  &  P.  Mfff.  Co.,  69  Mo.  App. 
678. 

See  ante  81440  and  note. 

13.  COMMISSIONERS'  NOTES  says:  "This 
provision,  in  connection  with  that  to  which  it 
refers,  is  intended  to  provide  a  uniform  mode 
of  transfer.  There  can  be  very  little  question 
that  no  more  could,  even  now,  be  required 
from  the  seller.  This  section  will  give  the 
buyer  a  right  to  insist  upon  a  simple  and 
well-known  conveyance,  if  he  desires  it." 

14i  COHDITIONS. — Happenlns  of  eondltlon 
prerequisite  to  right  of  purchaser  to  deed,  or 
duty  to  accept  deed  where  contract  is  condi- 
tional.— People  vs.  Central  Pac.  R.  Co.,  76  Cal. 
29.  40.  18  Pac.  Rep.  90  (right  to  deed) ;  Robin- 
ton  vs.  Easton,  93  CaL  80,  83,  27  Am.  St.  Rep. 
1S7,  28  Pac.  Rep.  796. 

As  to  conditions*  see  ante  (9  707-711  and 
notes. 

15.  Hotleo  of  happening  of  condition  most 
fee  given  by  vendor  where  matter  is  one  pe- 
culiarly within  his  knowledge,  as  where  patent 
is  to  be  procured  by  him  and  is  issued.^ 
Peasley  vs.  Hart,  66  Cal.  622,  623,  624,  4  Pao. 
Rep.  637.  See  Miller  vs.  Cox,  96  Cal.  339,  346, 
U  Pac.  Rep.  161  (vendee  not  in  default  until 
BO  notified). 

16.  COHTRACT  OR  DBBD  MAY  BBS 
AGREED  TO  BB  MADE,  where  vendor  has  no 
deed  but  is  holding  under  contract,  he  thereby 
Intending  if  he  procures  deed  before  final  pay- 
ment of  purchase  money  to  execute  deed,  and 
1'  not,  to  execute  contract  for  deed. — Karns  vs. 
Ohiey.  80  CaL  90,  101»  IS  Am.  St  Rep.  101,  23 
Paa  Rep.   67. 

17.  «COHTETA2fCB»  DEFINED,  when  used 
in  sense  in  which  it  is  here  used,  as  meaning 
Instrument   in   writing   purporting   to   convey 


title  of  vendor,  although  in  its  largest  sense 
it  includes  mortgage. — See  Hellman  vs.  How- 
ard, 44  Cal.  100,  104  (construing  word  *'deed"). 
See  Lockridge  vs.  McCommon,  90  Tez.  234,  289, 
88  S.  W.  Rep.  88. 

18.  CoTcnants  re^nlred  to  be  inserted  In 
deed. — See  post  §8  1733,  1734  and  notes. 

10.  Damases  for  breach  of  agreement  to 
convey  land. — See  post  5  3306  and  note. 

20,  DEED — Daty  of  preparing  docs  not  de- 
Tolvo  vpon  pnrchascry  but  is  business  of  ven- 
dor, rule  to  contrary  in  England  not  being 
applicable  in  this  country. — ^Morgan  vs.  Stearns, 
40  CaL  434,  438;  Chatfleld  vs.  Williams,  86  CaL 
618,  621,  24  Pao.  Rep.  839.  See  Camp  vs.  Morse, 
6  Den.  (N.  Y.)  161,  164;  Quthrie  vs.  Thompson, 
1  Oreg.  363,  366. 

21*  Compare  I  Goodale  vs.  West,  6  Cal.  339, 
841  (wherein  it  was  declared  that  in  action  at 
law  upon  bond  or  agreement  to  make  title,  de- 
mand for  deed  is  not  complete  unless  deed  is 
tendered  to  vendor  for  his  execution,  but  that 
it  is  not  necessary  where  specific  performance 
is  sought  in  equity). 

As  to  necessity  to  dcnuuid  dccdy  see  pars.  24- 
30  this  note. 

Decdf  dnty  of  preparing^  on  urbom  cast* — 
See  note  26  Am.  Dec.  626. 

22.  Expense  of  cxccatlng  deed, — Where  land 
is  sold  under  agreement  that  portion  shall  be 
reconveyed,  and  no  reconveyance  having  been 
made  grantor  sells  to  plaintiff  portion  to  re- 
conveyance of  which  he  is  entitled,  reserving 
part  thereof  to  himself,  and  therAafter  re- 
conveyance of  whole  of  such  portion  is  made 
with  knowledge  of  plaintiff's  rights  to  original 
grantor,  court  upon  decreeing  that  two  deeds 
shall  be  executed,  one  to  original  grantor  and 
one  to  plaintiff,  will  direct  plaintiff  to  pay  ex- 
pense of  his  own  deed. — Hearst  vs.  Pujol,  44 
Cal.  230,  234. 

28,     DELIVERY  OF  DEED  TO  PURCHASER 

Is  not  effected,  although  actually  placed  In 
his  hands,  if  upon  discovering  that  it  does  not 
cover  land  which  he  purchased,  he  declines  to 
take  it — Fenton  vs.  Alsip,  79  CaL  402,  404,  21 
Pac.  Rep.  839. 

See  par.  69  this  note. 

24.     DEMAND    FOR   DEED    18    NECESSARY 

where  bond  is  conditioned  that  obligor  shall, 
on  or  before  date  named,  make  and  deliver 
deed,  provided  obligee  shall  pay  on  or  before 
such  date  named. — Ooodale  vs.  West,  6  CaL 
339;  Kinkead  vs.  Shreve,  17  CaL  276.  276;  Gray 
vs.  Dougherty,  26  CaL  266,  278-280;  Dennis  vs. 
Strassburger,  89  CaL  683,  688,  26  Pac.  Rep. 
1070;  Townsend  vs.  Tufts,  96  CaL  257,  261,  29 
Am.  St.  Rep.  107,  30  Pac.  Rep.  628.  See  Scott 
vs.  Glenn,  98  CaL  168,  170,  32  Pac.  Rep.  983. 

Demand  for  convcyanecy  pnrcbascr's  dnty  to 
make.^ — See  note  16  Am.  Dec.  427,  428. 

26.     After  rcpadlatlon  of  contract  by  vendor 

demand  for  deed  is  unnecessary. — Remy  vs. 
Olds,  88  Cal.  637,  642,  26  Pac.  Rep.  355.  See 
Parrott  vs.  Byers,  40  Cal.  614.  623;  Wood  vs. 
McDonald,  66  CaL  646,  648,  6  Pao.  Rep.  452  (de- 
mand unnecessary  where  it  would  be  unavail- 
ing); Merrill  vs.  Merrill,  96  CaL  334,  338,  30 
Pac.  Rep.  642. 

See  ante  9 1440  and  note. 
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.    20.     Express    demand    !•    not    necessary,    as 

chief  office  of  demand  is  to  put  vendor  in  de- 
fault, and  this  may  result  from  other  causes 
and  circumstances  as  well  as  from  refusal  to 
comply  with  demand;  e.  g.  if  vendor  refuses  to 
receive  purchase  money  when  tendered,  or  by 
adversary  steps  makes  It  known  that  he  does 
not  intend  to  make  deed. — Gray  vs.  Douerherty, 
25  Cal.  266,  280-282  (except  as  foundation  for 
recovery  of  costs).  See  Randolph  vs.  Harris, 
28  Cal.  661,  666,  87  Am.  Dec.  189.  141;  Jones  vs. 
Petaluma,  36  Cal.  230,  283;  Conlln  vs.  Ryan. 
47  Cal.  71,  78;  Liebrand  vs.  Otto,  66  Cal.  242, 
247;  Rose  vs.  Treadway,  4  Nev.  446,  460,  97 
Am.  Dec.  646,  649;  Irvine  vs.  Hawkins,  20  Nev. 
884,  388,  22  Pac.  Rep.  240;  Ciarno  vs.  Grayson, 
80  Oregr.  Ill*  127,  46  Pac.  Rep.  426. 

Dlstlnirui«l>«di  Cooper  vs.  Stockton,  60  Mo. 
81,  84. 

As  to  presamptlon  on  demand^  see  par.  29 
this  note. 

27.  Laches  are  not  imputable  to  purchaser 
where  he  has  been  guilty  of  merely  short  de- 
lay in  applying  for  title,  has  paid  portion  of 
purchase  money,  and  contract  contemplated 
that  vendor  was  to  have  time  in  which  to  per- 
fect his  title. — Farley  vs.  Vaughn,  11  Cal.  227, 
238.  See  Grattan  vs.  Wiggins,  23  CaL  16,  37; 
Steele  vs.  Branch,  40  Cal.  3,  13;  Day  va.  Cohn, 
66  Cal.  608,  610,  4  Pao.  Rep.  611. 

28.  Reason  for  rale  is  that  interest  which 
purchaser  acquires  is  descendible  and  assign- 
able estate,  and  may  pass  through  hands  of 
many  persons  before  payment  of  purchase 
money,  or  happening  of  event  upon  which 
vendor  is  bound  to  convey;  and  true  holder, 
at  time  vendor  becomes  liable  to  perform,  may 
be  unknown  to  both;  and  also  that  obligation 
Imposed  upon  vendor  descends  to  his  heirs. — 
Gray  vs.  Dougherty,  26  Cal.  266,  279,  280. 

28.  Refusal  In  writing  to  make  deed  pre- 
supposes demand  and  is  evidence  that  demand 
was  made. — Goodale  vs.  West,  6  Cal.  339,  841. 

See  pars.  26,  26  this  note. 

80.  Specific  performance  decreed  -wltliout 
demand,  rule  being  that  in  action  for  specitlc 
performance  no  demand  is  necessary,  except 
so  far  as  right  to  recover  costs  is  involved. — 
Gray  vs.  Dougherty,  26  Cal.  266,  282.  See 
Bruce  vs.  Tllson,  26  N.  T.  194,  197. 

See  par.  26  this  note. 

81.  DESCRIPTION  OF  PROPERTY  MUST 
BBS  SUFFICIENT  in  deed  to  embrace  land  cov- 
ered in  agreement  to  sell. — Clarkin  vs.  Lewis, 
20  Cal.  634,  637.  See  Fenton  vs.  Alsip,  79  CaL 
402,  21  Pac  Rep.  839. 

As  to  mistake  In  quantity  of  land — Relief 
from. — See  notes  by  Robert  Desty,  4  Li.  R.  A. 
625.  626;  11  L.  R.  A.  876,  377. 

As  to  ejectment  by  purchaser  before  execu- 
tion of  deed,  see  par.  40  this  note. 

82.  EJECTMENT  ACTION  IS  MAINTAIN- 
ABLE BY  VENDOR,  UPON  NON-PAYMENT  of 

purchase  money,  to  recover  possession  where 
purchaser  has  been  let  into  possession. — Han- 
nan  vs.  McNlckle,  82  Cal.  122,  126,  23  Pac.  Rep. 
271;  Halle  vs.  Smith,  113  Cal.  666,  661,  46  Pac. 
Rep.  872.  See  Central  Pac.  R.  Co.  vs.  Mudd, 
69  Cal.  585,  589  (right  of  re-entry  upon  non- 
payment  expressly   reserved). 


88.  Improvements  made  by  yvrdiaaer  can- 
not be  set  off  by  him  in  ejectment. — ^Hannan  vs. 
McNickle,  82  CaL  122,  126,  127,  23  Pao.  Rep.  271. 
See  Connolly  vs.  Hingley,  82  CaL  642,  64S,  SS 
Pac.  Rep.  273;  Rhorer  vs.  Bila,  88  CaL  61,  66, 
23  Pac.  Rep.  274;  Haile  vs.  Smith,  118  CaL  666, 
664.  46  Pac.  Rep.  872. 

84.  Rents    and    profits    are    rceoTerable    by 

vendor  for  period  covered  by  purchaser's 
wrongful  possession. — ^Hannan  vs.  McNickle,  82 
CaL  122,  127,  28  Pac.  Rep.  271. 

85.  Tender  of  conveyance  after  refusal  to 
accept  payment  does  not  entitle  vendor  to 
maintain  ejectment  if  payment  is  subsequently 
refused,  vendor  being  remitted  to  his  right  of 
action  for  purchase  money. — Haile  vs.  Smith, 
118  CaL  666,  662.  46  Pac.  Rep.  872.  See  L«atta 
vs.  Tutton,  122  CaL  279,  283,  68  Am.  St.  Rep. 
80,  64  Pao.  Rep.  844. 

As  to  effect  of  offer  of  performance^  see  ante 
1 1604  and  note. 


88»  Tender  by  vendor  of  partial  payment 
celved  unnecessary  to  enable  him  to  maintain 
action  where  right  of  recovery  is  consistent 
with  contract. — Hannan  va  McNickle,  82  CaL 
122,  126,  28  Pac.  Rep.  271.  See  Central  Pac. 
R.  Co.  vs.  Mudd,  69  CaL  685,  689. 

87.  Compares  Bohall  vs.  Diller,  41  Cal.  632, 
636. 

88.  Title  of  vendor  not  belns  sood^  if  pur- 
chaser has  been  let  into  possession  vendor  may 
maintain  ejectment  upon  restoring  to  pur- 
chaser what  he  has  paid*  eto. — Worley  vs. 
Nethercott,  91  CaL  612,  617,  26  Am.  St.  Rep.  209, 
27  Pac.  Rep.  767.  See  Gates  va  McLean,  70  CaL 
42,  49,  11  Pac  Rep.  489;  Rhorer  vs.  Bila,  83  CaL 
61,  64,  23  Pac.  Rep.  274. 

As  to  remedy  of  vendee  where  vendor's  title 
defective,  see  notes  20  Am.  St.  Rep.  217;  26 
Am.  St.  Rep.  212. 


89.  Suitable  ownership  of  purcbaser  rouulta 
from  contract  of  sale,  and  vendor  is  trustee  of 
legal  title  for  him  before  execution  of  deed. — 
Burks  vs.  Davies,  86  CaL  110,  114,  20  Am.  St. 
Rep.  213,  24  Pac.  Rep.  613.  See  San  Felipe  Mln. 
Co.  vs.  Belshaw,  49  CaL  666,  668;  Baldwin  vs. 
Morgan,  60  CaL  686,  688;  Pettinger  vs.  Fast,  87 
CaL  461,  463,  26  Pac  Rep.  680;  Anderson  vs. 
Strassburger,  92  CaL  88,  40,  27  Pac.  Rep.  1095; 
Burkhart  vs.  Howard,  14  Greg.  39,  12  Pac  Rep. 
79. 

Nature  of  Interest  of  vendor  or  purchaser  In 
land  contract  as  real  or  personal  property. — See 
monographic  note  by  C.  W.  Phillips,  67  L..  R.  A. 
643-664. 

4(1.  Ejectment  not  maintainable  by  pur^ 
chaser  under  executory  contract  to  sell  land. — 
San  Felipe  Mln.  Co.  vs.  Belshaw,  49  CaL  665, 
668.  See  Tarpey  vs.  Deseret  S.  Co.,  5  Utah  206, 
213,  14  Pac.  Rep.  838. 

41,  EVASION  OF  PAYMENT  OR  TENDER 
BY  VENDOR. — See  ante  8  1612  and  note. 

43.  EVIDENCE — Burden  of  proof  Is  o«  pur* 
chaser,  whatever  form  of  action  he  may  resort 
to,  for  breach  of  contract  to  convey,  to  show 
that  contract  definite  and  certain  in  its  terms 
was  entered  into  between  parties. — Magee  vs. 
McManus,  70  CaL  663,  666,  12  Pac.  Rep.  461; 
Burnett   vs.   Kullak,   76   CaL  636,   636,  18   Pao. 
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Rep.  401;  Breckinridge  vs.  Crocker,  78  Cal.  629, 
534,  535,  21  Pac.  Rep.  179;  Wrlsten  vs.  Bowles, 
S2  Cai.  84,  87,  22  Paa  Rep.  1136  (action  for 
breach  of  contract);  Smith  vs.  Taylor,  82  CaL 
533.  541,  23  Pac.  Rep.  217;  Talmagre  vs.  Arrow- 
head R.  Co.,  101  Cal.  867,  371,  36  Pac.  Rep.  1000. 
See  Los  Angeles  I.  &  L.  Co-op.  Assoc,  vs.  Phil- 
lips, 56  Cal.  639,  646;  Wenham  vs.  Switzer,  69 
Fed.  Rep.   942,   948. 

As  to  burden  of  ovcrconlBir  title  etiovrsi  by 
reeord,  see  pars.  167,  168  this  note. 

4S.  Opinions  and  eonclnslons  of  -vrltnese  as 
te  estate  to  be  conveyed  are  not  admissible.^ 
Barlingame  vs.  Rowland,  77  Cal.  816,  818,  19 
Pac.  Rep.  626,  1  U  R.  A.  829. 

As  to  expert  testimony  vpon  question  of 
titlcy  see  par.  173  this  note. 

44.  Parol  eTidence  Is  not  admissible  to  vary 
•r  explain  contract  as  respects  duty  imposed 
upon  vendor  with  reference  to  making  title. — 
Smith  vs.  Taylor.  82  Cal.  633,  646,  23  Pac.  Rep. 
217;  Benson  vs.  Shotwell.  103  CaL  163,  167,  37 
Pac  Rep.  147;  Bradford  Invest.  Co.  vs.  Joost, 
117  Cal.  204,  211,  48  Pac.  Rep.  1083;  Stockton 
Comb.  H.  &  A.  Works  vs.  Glens  Falls  Ins.  Co., 
121  Cal  167,  176,  64  Pac.  Rep.  665;  Watson  vs. 
Roode.  43  Neb.  348,  366,  61  N.  W.  Rep.,  626. 

See  ante  91625  and  note. 

45.  Ebcccator'a  sale  under  power  Is  not  Jii« 
dldal  sale. — See  post  8  1777  and  note. 

48.    Bxeeatory  contract  to  sell  or  sale* — See 

ante  |1721  and  note. 

47.  EXPRESS  COBrTRACT— AS  to  natnre  of 
deed  to  be  made  and  title  to  be  conTcyed  may 

be  agrreed  upon  by  parties  In  making  contract 
of  sale,  and  if  they  do  so  terms  of  contract 
fix  rights  of  purchaser  and  he  may  insist  upon 
such  deed  and  title  as  he  has  contracted  for. — 
Schrocder  vs.  Wittram,  66  Cal.  636,  637,  6  Pac. 
Rep.  737;  Gates  and  McLean,  70  Cal.  42,  46,  11 
Pac  Rep.  489;  Turner  vs.  McDonald,  76  Cal. 
177.  179.  9  Am.  St.  Rep.  189,  18  Pac.  Rep.  262; 
Smith  v&  Taylor.  82  Cal.  633,  646,  28  Pac.  Rep. 
217;  Boas  vs.  Farrinfirton,  86  Cal.  686,  637,  24 
Pac.  Rep.  787;  Robinson  vs.  Easton,  98  Cal.  80, 
S3,  27  Am.  St.  Rep.  167,  28  Pac.  Rep.  796;  Allen 
vs.  Pockwitz,  103  Cal.  85.  88,  89,  48  Am.  St. 
Rep.  99,  36  Pac.  Rep.  1039;  Haile  vs.  Smith, 
113  Cal.  656,  663.  46  Pac.  Rep.  872.  See  Rogers 
vs.  Borchard,  82  Cal.  347,  22  Pac.  Rep.  907; 
Preble  vs.  Abrahams.  88  Cal.  246,  22  Am.  St. 
Rep.  301.  26  Pac.  Rep.  99;  Thompson  vs.  Haw* 
ley,  14  Oreg.  199,  12  Pac.  Rep.  276. 

48.  Clsnse  deslirnatInK  partlcvlar  defects  In 
title  to  be  remedied  does  not  restrict  express 
provision  that  purchaser  shall  receive  title.^ 
Jonghaus  vs.  McCormick,  18  Cal.  660,  667. 

49.  Intention   to   convey  encb   title   as  vcn* 

dor  has  clearly  appearing  from  contract,  pur- 
chaser cannot  claim  or  insist  upon  more,  even 
though  vendor's  title  is  defective. — See  Thomp- 
son vs.  Hawley,  14  Greg.  199,  12  Pac.  Rep.  276. 

60.  Motlvea  of  pvrcbaser  In  refnolnff  to  ue^ 
^m  deed  Immaterial  if  he  is  merely  insisting 
•trictly  upon  performance  of  contract. — Benson 
vs.  Shotwell,  103  Cal.  163,  167,  168,  37  Pac.  Rep. 

Bl.  Perm  of  conyeynnoe« — See  ante  S 1092 
and  note. 


Oa.  FRAUD  IN  PROCVRIIfO  8VBSTITV- 
TION  OF  JiKW  CONTRACT  for  original  con- 
tract and  release  from  original  contract,  if 
consisting  of  misrepresentations,  must  be  as 
to  existing  facts,  or  of  matters  which  were 
material,  or  which  purchaser  had  right  to 
rely  upon. — Marriner  vs.  Dennison.  78  Cal.  202. 
210,  211,  20  Pac.  Rep.  386,  91  Cal.  665,  667,  27 
Pac.  Rep.  927,  1091  (action  for  breach  of  con- 
tract to  convey).  See  Doblnson  vs.  McDonald, 
92  Cal.  83,  87,  27  Pac.  Rep.  1098. 

As  to  noTatlon,  see  ante  19 1580-1683  and 
notes. 

58.  JOINT  CONTRACT  BY  TWO  VENDORS, 
one:  of  whom  is  not  bound  by  reason  of 
contract  having  been  signed  without  authority 
in  his  behalf,  will  not  be  specifically  enforced 
against  vendor  who  signed  by  requiring  him  to 
convey  undivided  one  half  of  land,  even  though 
it  was  he  who  without  authority  signed  other's 
name. — Olson  vs.  Lovell,  91  Cal.  606,  607-509, 
27  Pac.  Rep.  766.  See  Jackson  vs.  Torrence,  83 
Cal.  621,  23  Pac.  Rep.  696. 

64.  Dlstlnsnlsbedi  Simons  vs.  Bedell,  122 
Cal.  841,  349.  68  Am.  St  Rep.  86,  66  Pac.  Rep. 
S  (enforcing  contract  against  married  woman, 
although  defectively  acknowledged). 

08.     license:  to  BNTBR  18  NOT  IMPLIBD 

from  executory  contract  for  sale  of  land  which 
stipulates  for  execution  of  deed  after  payment 
of  notes. — Gaven  vs.  Hagen,  16  Cal.  208,  211, 
212;  Central  Pac.  Co.  vs.  Mudd,  69  Cal.  685.  688; 
Gates  vs.  McLean.  70  Cal.  42,  49,  11  Pac.  Rep. 
489;  Stratton  vs.  California  L.  &  T.  Co.,  86  Cal. 
863,  364.  24  Pac  Rep.  1065. 

E«zplalnedt  In  Royal  vs.  Dennison,  109  Cal. 
668,  663,  42  Pac.  Rep.  39. 

66«  Compares  Willis  vs.  Wozencraft,  22  Cal. 
607  (wherein  contract  recognized  purchaser's 
right  to  possession). 

67.  LOSS  OF  CONTRACT  does  not  devest 
purchaser  of  right  to  conveyance,  even  though 
contract  provides  that  deed  Is  to  be  made 
upon  surrender  of  such  contract. — Central  Pac. 
R.  Co.  vs.  Deetz,  109  Cal.  627,  629,  630,  42  Pac. 
Rep.  235. 

68.  Married  uromen's  contracts  to  convey 
land. — See  ante  9168  and  note. 

50.  MERGER  OF  CONTRACT  IN  UNAC- 
CEPTED DEED  does  not  result  where  convey- 
ance is  merely  of  part  of  tract  embraced  in  con- 
tract.— Cavanaugh  vs.  Casselman,  88  Cal.  643, 
652.   26  Pac.  Rep.   616. 

See  par.  23  this  note. 

60.  MUTUAL  AND  DEPENDENT  AGREE- 
MENTS    TO     PAY     AND     MAKE     DEED.— In 

agreement  to  sell  real  property  where  purchas- 
er agrees  to  pay  purchase  money  and  vendor 
agrees  to  convey  premises  at  time  of  payment, 
covenants  are  mutual  and  dependent,  and  nei- 
ther can  sue  other  without  showing  perform- 
ance or  offer  to  perform  on  his  part. — Hill  vs. 
Grigsby,  35  Cal.  656,  662;  Kelly  vs.  Mack,  46 
Cal.  303,  304  (tender  of  deed  required  in  action 
to  recover  purchase  money);  Brennan  vs.  Ford, 
46  Cal.  7,  8,  16;  Peasley  vs.  Hart,  66  Cal.  622, 
624,  4  Pac.  Rep.  537;  Heine  vs.  Treadwell,  72 
Cal.  217.  220,  13  Pac.  Rep.  603;  Rhorer  vs.  Bila, 
83  Cal.  61.  66.  23  Pac.  Rep.  274;  Cleary  vs.  Fol- 
ger,  84  Cal.  316,  819,  18  Am.  St.  Rep.  187,  24  Paa 
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Rep.  280;  Benson  ts.  Shotwell,  87  CaL  4t»  St,  " 
26  Pao.  Rep.  249;  Dennis  vs.  Strassburarer,  89  ^ 
Cal.  683,  687,  688.  26  Pac  Rep.  1070;  Easton 
vs.  Montgomery,  90  CaL  807,  818,  26  Am.  St. 
Rep.  123,  27  Pao.  Rep.  280;  Newton  vs.  Hull* 
90  CaL  487,  492-494,  27  Pac.  Rep.  429;  Ander- 
son  vs.  Strassbursrer,  92  CaL  88,  40,  27  Paa 
Rep.  1096;  Townsend  vs.  Tufts*  96  CaL  267,  260, 
261,  29  Am.  St.  Rep.  107,  80  Pac.  Rep.  628;  Mc- 
Croskey  vs.  Ladd,  96  CaL  466,  467,  81  Pac.  Rep. 
668;  Peckham  vs.  Stewart,  97  CaL  147,  160,  31 
Pao.  Rep.  928;  Naftzger  vs.  GresflT*  99  CaL  88, 
86,  88  Pac  Rep.  767;  Royal  vs.  Dennlson,  109 
Cal.  668,  662,  42  Pao.  Rep.  89.  See  Folsom  vs. 
Bartlett,  2  CaL  163,  164;  Hannan  vs.  McNlckle, 
82  CaL  122,  23  Pac.  Rep.  271;  Bradford  vs. 
Parkhurst,  96  CaL  102,  81  Am.  St.  Rep.  189,  30 
Pac.  Rep.  1106;  Bailey  vs.  Lay,  18  Colo.  406,  38 
Pac.  Rep.  407;  Guthrie  vs.  Thompson,  1  Ores:. 
853,  356;  Frink  vs.  Thomas,  20  Oreg:.  266,  26 
Pac.  Rep.  717,  12  L.  R.  A.  239. 

As  to  eondltloBs  concvrreiity  see  ante  Sfil487» 
1439  and  notes. 

61.  EIxcbaBffe  of  Imd  belnff  agreed  upon, 
and  contract  fixing  no  time  for  performance, 
execution  of  respective  deeds  are  dependent 
acts,  and  right  of  one  party  to  demand  con- 
veyance accrues  on  delivery  by  him  of  his  deed 
to  other  party. — Brennan  va.  Ford,  46  CaL  1, 
8,  16. 

62.  Forfeiture  upon  Aon-payment  by  par« 
cbaser  expressly  provided  for^  and  time  being 
expressly  made  of'  essence  of  contract,  pur- 
chaser is  not  entitled  to  deed  if  he  has  un- 
reasonably delayed  making  payment. — Grey  vs. 
Tubbs,  43  CaL  359,  862-364.  See  Cleary  vs. 
Folger,  84  CaL  316,  320,  18  Am.  St  Rep.  187, 
24  Pac.  Rep.  280;  Martin  vs.  Morgan,  87  CaL 
203,  207,  208,  22  Am.  St.  Rep.  240,  26  Pac.  Rep. 
850;  Woodruff  vs.  Semi-Tropic  L.  &  W.  Co.,  87 
CaL  276,  280,  26  Pac.  Rep.  354  (vendor  in  de- 
fault). See  Drew  vs.  Pedlar,  87  Cal.  443,  450, 
22  Am.  St.  Rep.  267,  26  Pac.  Rep.  749;  Newton 
vs.  HuU,  90  CaL  487,  494,  27  Pac.  Rep.  429; 
Bennett  vs.  Hyde,  92  Cal.  131,  133,  28  Pac  Rep. 
104;  Alexander  vs.  Jackson,  92  Cal.  614,  626,  27 
Am.  St.  Rep.  158,  28  Pac  Rep.  593. 

68.  Lessee  havimif  option  must  make  pay- 
■tent  or  tender  of  purchase  money  during  term 
of  lease,  where  he  has  option  of  purchasing 
during  term,  and  refusal  to  convey  after  ex- 
piration of  term  does  not  excuse  failure  pre- 
viously to  make  tender. — Heine  vs.  Treadwell, 
72  CaL  217,  221,  13  Pac.  Rep.  503.  See  Kelly 
vs.  Mack,  45  CaL  303,  304;  Brennan  vs.  Ford, 
46  CaL  7,  16;  Peasley  vs.  Hart,  66  CaL  522,  624, 
4  Pac.  Rep.  637;  Benson  vs.  Shotwell,  87  Cal. 
49,  59,  25  Pac.  Rep.  249;  Dennis  vs.  Strassburger, 
89  CaL  583,  589,  26  Pac.  Rep.  1070;  Newton  vs. 
Hull,  90  CaL  487,  493,  27  Pac.  Rep.  429;  Miller 
vs.  Cox,  96  CaL  339,  844,  81  Pac  Rep.  161;  Mis- 
souri River  F.  S.  &  G.  R.  Co.  vs.  Brickley,  21 
Kan.  275,  291. 

As  to  when  time  is  of  essence  of  eontraety 
see  monographic  note  50  Am.  Dec  697-600, 
676-678;  note  68  Am.  Dec  87. 

64.  Payment  and  delivery  of  possession  be- 
ing, by  terms  of  contract,  mutual  and  depend- 
ent conditions,  vendor  is  not  entitled  to  de- 
mand payment  until  he  delivefs  possession. — 
Benson   vs.    Shotwell,   87   CaL    49,    59,    26    Pac 


RePb  149,  108  CaL  168,  87  Pao.  Rep.  147.  S— 
HIU  vs.  Origsby,  86  CaL  666,  661-668;  Stookton 
Savings  &  U  Soc  vs.  Hildreth,  68  CaL  ItU 
728. 

65.  Pnrchana  money  paynbla  In  i»»»*i— ^■■^■y 
and  agreement  being  to  make  deed  upon  full 
payment,  instalments  payable  prior  to  last  one 
are  independent,  and  performance  or  willing- 
ness to  perform  on  part  of  vendor  Is  not  con- 
dition precedent  to  his  right  to  recover  them. 
— Rourke  vs.  McLaughlin,  88  CaL  196,  199,  200; 
McCroskey  vs.  Ladd,  96  Cal.  456,  458,  31  Pac. 
Rep.  658.  See  Russ  L.  &  M.  Co.  vs.  Muscupiaba 
L.  &  W.  Co.,  120  CaL  621,  526,  66  Am.  St.  Rep. 
186,  62  Pac  Rep.  996. 

66.  Same — Instalments  falling  doe  on  mr 
after  day  for  eonveyanee  being  agreed  upon 
covenants  to  pay  them  and  to  make  deed  are 
dependent  covenants,  and  vendor,  in  his  suit 
to  recover  same,  whether  he  sues  for  those 
alone  or  joins  instalments  that  became  due 
before  time  for  conveyance,  must  show  con- 
veyance or  offer  to  convey. — Hill  vs.  GrigBby» 
86  CaL  656,  662;  Peckham  vs.  Stewart,  97  CaL 
147,  160,  31  Pac  Rep.  928;  Southern  Pac  R.  Co. 
vs.  Allen  (dls.  op.),  112  CaL  465,  465,  44  Pac 
Rep.  796.  N.  D.  Shelley  vs.  Mikkelson,  6  N. 
D.  22,  28,  63  N.  W.  Rep.  210.  Oreg.  Powell  vs. 
Dayton  &  S.  &  G.  R.  Co.,  14  Oreg.  356.  360,  12 
Pac  Rep.  666.  Tenn.  Johnson  vs.  Kurtz,  97 
Tenn.  503,  612,  87  S.  W.  Rep.  222;  Telfener  vs. 
Russ,  162  U.  &  170,  180,  181,  bk.  40  L.  ed.  930, 
16  Sup.  Ct  Rep.  695. 

Distingnisliedi  Loud  vs.  Pomona  L.  &  ^W. 
Co.,  153  U.  S.  564,  679,  bk.  88  L.  ed.  822.  14 
Sup.  Ct.  Rep.  928. 

67.  Same — Non*residenee  of  vendor,  and  fact 
that  he  may  be  beyond  Jurisdiction  of  court 
when  purchaser  may  become  entitled  to  deed, 
is  immaterial  as  respects  vendor's  right  to 
recover  independent  Instalments. — Rourke  vs. 
McLaughlin,  38  CaL  196,  200.  See  Loaiza  vs. 
Superior  Court,  86  CaL  11,  32,  20  Am.  St.  Rep. 
197,  9  L.  R.  A.  876,  sub  nom.  Loaiza  vs.  Levy, 
24  Pac  Rep.  707;  Felch  vs.  Hooper,  119  Mass. 
62,  68. 

As  to  Jnrlsdiction  over  non*resldentSy  see 
note  20  Am.  St.  Rep.  212. 

68.  Same — ^Waiver  of  obligation  to  malce 
payment  of  Instalment  before  execution  of 
deed,  which  was  originally  independent,  makes 
payment  of  such  instalment  become  dependent 
and  concurrent  with  vendor's  obligation  to 
convey,  and  purchaser's  obligation  can  be  en- 
forced only  upon  vendor  showing  that  he  is 
not  in  default. — McCroskey  vs.  Ladd,  96  CaL 
455,  459-461,  31  Pac  Rep.  668. 

69.  Rejeetion  of  offer  to  pertomt  by  ene 
party  to  contract  to  sell  land  excuses  other 
party  from  performance  as  condition  prece- 
dent, but  such  rejection  does  not  release  him 
from  obligation  to  perform  so  long  as  he  in- 
sists upon  enforcement  of  contract  for  his  ow^n 
benefit. — ^Rhorer  vs.  Blla,  88  CaL  51,  66,  23 
Pac  Rep.  274. 

76.  Speclfle  performance  denied  when  ven- 
dee refuses  to  pay  purchase  money  or  give 
security  therefor. — Salmon  vs.  Hoffman,  2  CaL 
138,  142,  148,  66  Am.  Dec  322.  See  Walker 
vs.  Sedgwick,  8  Cal.  898,  408;  Hicks  vs.  Lovell, 
64  CaL  14,  20,  49  Am.  Rep.  679,  27  Pac  Rep.  942 
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jU    to    anlts    for    apcclJIe    perfoi 

post  S9  3384-3396   and  notes. 

jU  to  relief  of  Tendee  on  sroand  of  defeotlTe 
titlcy  Bee  note  66  Am.  Dec.  608,  70  Am.  Dec 
340. 

TV  Tender  of  deed  is  nnno^sMirx  in  order 
to  put  purchaser  In  default  where  payment 
and  tender  are  mutual  and  dependent  acts  to 
b«  performed  concurrently  and  purchase  money 
If  not  paid  or  tendered. — Newton  vs.  Hull,  90 
CaL  487,  492-494,  27  Pac.  Rep.  429  (oTermllnv 
Cleary  vs.  Folgrer,  84  Cal.  816,  819,  18  Am.  St. 
Rep.  187,  24  Pac.  Rep.  280).  See  Wllcoxson 
▼a.  8titt,  65  Cal.  696,  62  Am.  Rep.  810,  4  Pao. 
Rdp.  629;  Smith  vs.  Mohn,  87  Cal.  489,  26  Pac. 
Rep.  696;  Newton  vs.  Hull,  90  Cal.  487,  27  Pac 
Rep.  429;  Phelps  vs.  Brown,  96  Cal.  672.  675, 
57C,  80  Pac.  Rep.  774;  Bradford  vs.  Parkhurst, 
n  CaL  102,  105,  81  Am.  St.  Rep.  189,  80  Pac 
Rep.  1106;  Scott  vs.  Glen,  98  Cal.  168,  171,  Hi 
Pac.  Rep.  983;  Merrill  vs.  Merrill,  103  CaL  187, 
292,  293,  35  Pac.  Rep.  768,  87  Id.  892. 

71,  Tender  of  deed  oa  condition  that  pay* 
■leat  be  made  is  sufficient. — Salmon  vs.  Hoff- 
man. 2  CaL  188,  142,  66  Am.  Dec  822. 

7s.  option  of  vendor  to  rkturn 
purchase:  money  instead  of  making 

DEED  is  not  ffiven  by  provision  in  contract 
that  purchase  money  shall  be  returned  in  case 
of  failure  to  make  deed,  such  provision  being 
for  benefit  of  purchaser  only. — Grant  vs.  Be- 
ronio,  97  Cal.  496,  499,  32  Pac.  Rep.  656.  See 
Newton  vs.  Hull,  90  CaL  487,  27  Pac.  Rep.  429. 

74.  Option  to  bny  land  grives  right  to  deed 
upon  exercise  of  election  to  purchase. — Hall  vs. 
Center,  40  CaL  63,  67,  68  (specific  performance 
decreed,  even  thougrh  there  is  want  of  mu- 
tuality); Davis  vs.  Robert,  89  Ala.  402,  406,  18 
Am.  St.  Rep.  126,  129.  8  So.  Rep.  114.  See 
Ballard  vs.  Carr,  48  CaL  74,  80;  Morrill  vs. 
Everson,  77  Cal.  114,  116,  19  Pao.  Rep.  190;  Cal- 
ancbini  vs.  Branstetter,  84  CaL  249,  264,  24 
Pac  Rep.  149;  La  .^ue  vs.  Groezinger,  84  CaL 
281,  289,  18  Am.  f\  Rep.  179,  24  Pac.  Rep.  42. 
IlL  Hayes  vs.  O'Brien,  149  111.  403,  411,  87  N. 
E.  Rep.  73.  Ky.  Bacon  vs.  Kentucky  Cent.  R. 
Co.,  95  Ky.  373,  380,  25  a  W.  Rep.  747.  Nev. 
Schroeder  vs.  Gemeinder,  10  Nev.  355,  365. 
K.  J.  Waters  vs.  Bew,  62  N.  J.  Eq.  (7  Dick.) 
787,  791,  29  AtL  Rep.  590.  Ore«.  Johnson  vs. 
Wadsworth,  24  Ores.  494,  501,  34  Pac.  Rep.  13. 
Tex.  Williams  vs.  Graves,  7  Tex.  App.  Civ. 
356,  366.  26  S.  W.  Rep.  334.  W.  Va.  Weaver 
vs.  Burr  (dis.  op.),  81  W.  Va.  736,  776,  8  S.  B. 
Rep.  743. 

76.    PART  OF  liAND — Conveyance  of  Insnf- 

teient,  and  does  not  satisfy  obligation  of  con- 
tract any  more  than  would  obligration  to  pay 
money  be  satisfied  by  payment  of  part  there- 
of.—Cavanaugrh  vs.  Casselman,  88  CaL  643,  662, 
2(  Pac.  Rep.  616.  See  Banks  vs.  Crow,  8  Oreff. 
477. 

As  to  fnsnillclency  of  title  as  to  part  of  iandy 

Bee  par.  196  this  note. 
A«  to  snJBcIency  of  partial  performaneoy  sea 

Ante  H1477,  1624  and  notes. 

76.  PAYMENT  BY  PURCHASE2R  -WHBN 
TrrUB  DBFBCTIVB,  or  vendor  is  unable  to 
i&ake  conveyance  as  stipulated  in  contract,  is 
iiecessary  if  purchaser  chooses  not  to  rescind 
but  to  retain  possession  under  contract. — Gates 


vs.  McLean,  70  CaL  42,  60,  11  Pac.  Rep.  489; 
Rohrer  vs.  Bila,  88  CaL  61,  64,  65,  23  Pac.  Rep. 
274.  See  Worley  vs.  Nethercott,  91  CaL  612, 
617,  618»  26  Am.  St.  Rep.  209,  27  Pao.  Rep. 
767. 

As  to  snrrendcr  of  possession  before  aetloa 
to  reeoTor  back  parchaso  money  pald^  see 
pars.  122-125  this  note. 

77.  PliBADING  —  COMPLAINT.— Averment 
tkat  pnrckaser  Is  ready  and  willing  to  make 
payment  according  to  contract  is  not  equiva* 
lent  to  an  averment  of  payment,  or  of  an  offer 
to  pay,  under  ordinary  circumstances. — Bailey 
vs.  Lay,  18  Colo.  405,  88  Pao.  Rep.  407. 

78.  Dental  of  Information  as  to  vendor's 
title  sufficient  to  enable  defendant  to  answer, 
in  action  for  purchase  money,  is  insuflldent 
under  Code  Civil  Procedure  9  437,  under  which 
defendant  must  allege  that  he  has  no  informa- 
tion or  "belief." — Naftzger  vs.  Gregg:*  99  CaL 
83,  86,  88  Pac.  Rep.  757. 

See  Code  Civ.  Proc.  8  437  and  note. 

70.  Faets  In  aid  of  deserlptlon  must  bo 
•liesed  in  action  to  recover  damagres  for  breach 
of  contract  to  convey  land,  if  description  in 
contract  standiner  alone  is  insufficient,  and  it 
is  insufficient  to  alleere  mere  conclusions  of 
pleader  as  to  what  parties  intended  to  be  con- 
veyed.— Marrlner  vs.  Dennison,  78  CaL  202,  208- 
210,  20  Pac  Rep.  886. 

80*     Happenlnip  of  condition  nkost  be  allesed, 

where  agreement  to  sell  is  upon  condition,  with 
certainty  and  without  ambiguity. — People  vs. 
Central  Pac.  R.  Co.,  76  CaL  29,  40,  41,  18  Pac 
Rep.  90. 

81«  Tender  of  deed  by  vendor  snlns  In  ejeet« 
menty  on  grround  of  non-payment  of  purchase 
money,  may  be  averred  by  allegring  that  ven- 
dor tendered  good  and  sufficient  deed  without 
setting  out  deed  which  was  tendered. — Haile 
vs.  Smith,  113  CaL  666,  661,  46  Pac.  Rep.  872. 

82.     Same — In    action    for    purckase    money 

tender  of  deed  must  be  alleged  where  execu- 
tion of  deed  and  payment  of  purchase  money 
are  mutual  and  concurrent  acts  which  are  de- 
pendent.— Naftzger  vs.  Gregg,  99  CaL  83,  86, 
33  Pac  Rep.  757. 

88.  Tender  of  pnrehaae  nkoney  must  be  al- 
leged by  plaintiff  and  demand  for  deed,  in  ac- 
tion to  recover  back  part  of  purchase  money 
which  he  has  paid,  where  payment  and  exe- 
cution of  deed  are  dependent  acts;  mere  alle- 
gation that  vendor  "failed  and  refused  to  exe- 
cute deed"  is  insufficient. — Englander  vs. 
Rogers,  41  CaL  420,  422;  Townsend  vs.  Tufts, 
95  Cal.  257,  ^61,  29  Am.  St.  Rep.  107,  80  Pac 
Rep.  628. 

84.  Compare!  Merrill  vs.  Merrill,  96  CaL 
834,  338,  30  Pac.  Rep.  642  (wherein  vendor  had 
repudiated   contract). 

85.  SAMB—ANS^ITER.— Denial  of  vendor's 
title,  and  of  his  ability  to  make  valid  convey- 
ance, is  not  sufficient  where  only  allegation 
is  that  at  no  time  did  vendor  show  purchaser 
that  he  had  good  title  to  premises. — Scott  vs. 
Glenn,  87  CaL  221,  223,  26  Pac.  Rep.  406. 

86.  In  ejectment  by  vendor,  answer  alleg- 
ing agreement  to  sell,  and  that  purchaser  has 
paid  part  of  purchase  money  and  been  let  into 
possession,  and  that  vendor  has  not  paid  or 
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returned  such  money,  seta  up  no  defense.— 
Hoffman  vs.  Remnant,  72  CaL  1,  t,  12  Paa 
Rep.  804.  See  Hannan  ts.  McNiekle,  82  CaL 
122,  28  Paa  Rep.  271. 

87.  SAMB— CROSS-COMPIiAINT — la  ejeet- 
ment  allegrlngr  agrreement  by  plaintiff  to  sell 
to  defendant,  that  defendant  hae  paid  part  of 
purchase  money  and  been  let  into  possession, 
that  plaintiff  is  not  able  to  make  title  and 
that  defendant  has  rescinded  and  offered  to 
restore,  etc.,  and  praying:  Judgment  for  amount 
paid  to  plaintiff,  is  bad,  defendant's  remedy,  if 
any,  being:  by  independent  action. — Hoffman 
TS.  Remnant,  72  Cal.  1»  S,  4,  12  Pao.  Rep.  804. 

88.  Tender  ef  sullleicnt  title  miuit  be  al^ 
lesedt  where  in  action  by  purchaser  to  recover 
back  purchase  money  defendant  seeks  to  show 
compliance  with  contract  and  asks  afflrmatiye 
relief.— Smith  vs.  Taylor,  82  CaL  688,  641,  28 
Pac.  Rep.  217. 

80.  POSSESSIOIf  MUST  BB  GIVBlf  BT 
VENDOR  TO  PURCHASBSR  where  contract  ex- 
pressly provides  that  possession  shall  be  griven 
and  guaranteed  on  transfer  of  title. — Benson 
vs.  Shot  well,  87  Cal.  49,  59,  25  Pac.  Rep.  249; 
s.  c.  103  CaL  168,  166-167,  87  Pac.  Rep.  147. 

90.  Actual  earrendcr  of  possession  Is  neoea« 
sar7',  and  written  surrender  of  possession  to 
vendor  by  his  tenants,  which  Is  shown  to  pur* 
chaser,  does  not  meet  calls  of  contract. — Ben- 
son vs.  Shotwell,  87  CaL  49,  69,  26  Pac.  Rep. 
249. 

01«  IValver  of  posseMlon  does  not  result 
from  transactions  between  purchaser  and  third 
persons  without  any  knowledgre  of  or  action 
upon  them  upon  part  of  vendor  and  without 
any  consideration  passing:  to  purchaser. — Ben- 
son vs.  ShotwelL  103  CaL  168,  167,  87  Pac  Rep. 
147. 

As  to  alteration  of  written  eontraet  by  vn« 
executed  oral  asrcementy  see  ante  9  1698  and 
note. 

02.  Quantity  not  warranted  when  sale  Is  for 
sum  In  ffross. — See  post  9  1738  and  note. 

08.     QUITCLAIM    DE3ED    INSUFFICIENT,    to 

wit,  deed  purporting:  to  convey  all  rig:ht,  title, 
and  interest  which  vendor  has,  when  contract 
is  to  make  g:ood  and  sufficient  deed  of  bargrain 
and  sale,  free  and  clear  of  all  encumbrances.^ 
Rogers  vs.  Borchard,  82  CaL  847,  360,  22  Pac. 
Rep.  907. 

04.  RBCOVERY  BACK  OF  PURCHASES 
MONEY — Action  lies  in  behalf  of  purchaser  if 
vendor  fails  to  execute  deed  which  passes  title. 
— ^Alvarez  vs.  Brannan,  7  CaL  603,  609,  610.  68 
Am.  Dec.  274;  Reynolds  vs.  Harris,  9  CaL  338, 
840;  Jong:hau8  vs.  McCormick,  18  Cal.  660,  667; 
Herzo  vs.  San  Francisco,  33  CaL  134,  141; 
Schroeder  vs.  Wittram,  66  CaL  686,  637,  6  Pac. 
Rep.  737;  Sanders  vs.  Lansingr,  70  CaL  429,  430, 
11  Pac.  Rep.  702;  Dashaway  Assoc,  vs.  Rogers, 
79  CaL  211,  213,  21  Pac.  Rep.  742;  Smith  vs. 
Taylor.  82  Cal.  633,  546,  23  Pac.  Rep.  217;  Cleary 
vs.  Folser,  8«  v^aL  816,  821,  18  Am.  St.  Rep. 
187,  24  Pac.  Rep.  280;  Burks  vs.  Davies,  86  CaL 
110,  113.  20  Am.  St.  Rep.  213,  24  Pac.  Rep.  613; 
Chatfleld  vs.  Williams,  86  CaL  618,  621.  24  Pac 
Rep.  839;  Boas  vs.  Farringrton,  86  Cal.  636,  637, 
24  Pao.  Rep.  787;  Woodruff  vs.  Semi-Tropic  L. 
A  W.  Co.,  87   CaL   276,  280,   26   Pac.  Rep.   364; 


White  vs.  Buell,  90  CaL  177,  179,  27  Paa  Rep. 
19;  Bosart  vs.  Crosby,  91  CaL  278,  281,  27  Pac 
Rep.  608;  Robinson  vs.  Easton,  98  CaL  80,  82- 
84,  27  Am.  St.  Rep.  167,  28  Pac  Rep.  796;  Mer- 
rill vs.  MerrilL  96  CaL  884,  888,  80  Pac  Rep. 
642;  Phelps  vs.  Brown,  96  Cal.  672,  676,  30  Pac. 
Rep.  774;  Joyce  vs.  Shafer,  97  CaL  336,  337,  32 
Pac  Rep.  320;  Scott  vs.  Glenn,  98  CaL  168,  17 1, 
82  Pac.  Rep.  983;  Shively  vs.  Semi-Tropic  L.  & 
W.  Co.,  99  CaL  269,  260,  261,  33  Pac.  Rep.  848; 
Baston  vs.  Cressey,  100  Cal.  76,  78,  34  Pac.  Rep. 
622;  Garberino  vs.  Roberts,  109  CaL  125,  128, 
129,  41  Pac  Rep.  857;  Royal  vs.  Dennison,  109 
CaL  668,  662,  42  Pac  Rep.  89;  Duncanson  vs. 
Walton,  111  CaL  616,  518,  44  Pac  Rep.  174; 
Morris  vs.  Courtney,  120  CaL  68,  66,  66,  52  Pac 
Rep.  129;  Melone  vs.  Rufflno,  129  CaL  614,  524* 
79  Am.  St.  Rep.  127,  62  Pac  Rep.  93.  See  Mc- 
Gary  vs.  Hastlng:s,  89  CaL  860,  2  Am.  Rep.  456; 
Turner  vs.  McDonald,  76  CaL  177,  9  Am.  St. 
Rep.  189,  18  Pac  Rep.  262;  Fenton  vs.  Alsip,  79 
CaL  402,  21  Pac  Rep.  889;  Turner  vs.  Reynolds, 
81  CaL  214,  22  Pac  Rep.  646;  Rog:ers  vs.  Bor- 
chard, 82  CaL  847,  22  Pac  Rep.  907;  Reynolda 
vs.  BoreL  86  CaL  638,  641,  542,  26  Pac.  Rep.  67; 
Putnam  vs.  Dungan,  89  CaL  231,  26  Pac.  Rep. 
904;  Lewis  vs.  Rothchild,  92  CaL  626,  28  Pac. 
Rep.  806;  Smith  vs.  Schiele,  93  CaL  144,  150,  2S 
Pac.  Rep.  867;  Merrill  vs.  MerriU,  102  CaL  317, 
86  Pac.  Rep.  676;  Allen  vs.  Pockwitz,  103  Cal. 
86,  42  Am.  St.  Rep.  99,  86  Pac.  Rep.  1039; 
Thomas  vs.  Pacific  Beach  Co.,  115  CaL  136,  40 
Pac.  Rep.  899.  Colo,  Taylor  vs.  Williams,  2 
Colo.  App.  669,  81  Pac.  Rep.  604.  Mont.  O'Keefe 
vs.  Dyer,  20  Mont.  477,  52  Pac.  Rep.  196.  N.  M. 
Daly  vs.  Bernstein,  6  N.  M.  880,  28  Pac  Rep. 
764.  N.  Y.  Frost  vs.  Smith,  7  Bosw.  108;  Gillet 
vs.  Maynard,  5  John.  85,  4  Am.  Dec.  829;  Van 
Benthuysen  vs.  Crapser.  8  John.  267,  269.  Ore^. 
Banks  vs.  Crow,  8  Oregr.  477;  Blane  ys.  Rippey, 
24  Oreg:.  838,  88  Pac.  Rep.  936.  Utah.  Duncan 
vs.  Gibson,  17  Utah  209,  68  Pac.  Rep.  1044. 
W^ask.  Bidwell  vs.  Rice,  19  Wash.  146,  62  Pac 
Rep.  1019. 

See  note  12  Am.  Dec  812-814. 

As  to  defense  to  action  on  note  ctven  for 
purchase  money  when  title  fallsy  see  par.  18S 
this  note 

As  to  ne<;esslty  to  ninke  payment  vrken  title 
Is  defective  If  possession  is  retained^  see  par. 
76  this  note. 

As  to  requisite  title  of  vendory  see  para.  14  8» 
201  this  note. 

05.  Agent  and  nndlselosed  prlnelpal  nuiy-  be 
Joined  as  parties  defendant,  in  action  to  re- 
cover back  money  paid,  where  both  were  Joint 
principals,  ag:ent  acting  in  behalf  of  himself 
and  other,  and  representing:  that  he  himself 
was  owner,  and  such  Joinder  does  not  consti- 
tute misjoinder  of  causes  of  action  or  parties. 
— Dashaway  Assoc  vs.  Rog:ers,  79  CaL  211,  212, 
213,   21  Pac  Rep.  742. 

96.  Assli:nee  of  contract  of  sale  not  eutltled 
to  recover  back  partial  payment  made  by  pur- 
chaser, it  would  seem,  based  on  theory  that 
by  abandonment  or  rescission  of  contract  sale 
has  become  non-existent,  action  not  being:  one 
arising:  under  contract  of  sale. — Joyce  vs. 
Shafer,  97  CaL  385,  338,  82  Pac.  Rep.  320  (is 
action  for  money  had  and  received).  See 
Shively  vs.   Semi-Tropio  U   &  W.  Co.,   99    CaL 
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159,  S61,  tt  Pae.  Rep.  S48;  Thomaji  vm,  Paoiflo 
a  Co.,  116  Gal.  1S6,  141,  46  Pao.  Rep.  899. 

9r.  Aeelsiuneat  of  eanee  of  actfoa  for  money 
bad  and  received  from  purchaser  by  vendor  la 
not  in  violation  of  provision  of  contract  pro« 
tdbltlng:  its  aesisrnment,  as  action  for  such 
money  is  not  on  such  contract. — Shlvely  va 
Semi-Tropic  U  &  W.  Co.,  99  Cal.  259.  261,  3S 
Pac  Rep.  84S. 

K.  Breach  of  contract  by  purchaser,  vendor 
being  ready  and  wllliner  to  perform  in  accord- 
ance with  contract,  purchaser  is  not  in  posi- 
tion to  recover  back  part  payment  which  he 
has  made. — Stratton  vs.  California  li.  &  T.  Co., 
I(  CaL  353.  866.  866,  84  Paa  Rep.  1066;  Scott 
va  Glenn,  87  CaL  221,  224,  225,  26  Pac.  Rep. 
iH  (contract  expressly  providing:  for  forfeiture 
of  money  paid);  Bradford  va  Parkhurst,  96 
CaL  102.  106,  81  Am.  St  Rep.  189.  80  Pac.  Rep. 
1106;  Joyce  vs.  Shafer,  97  Cal.  886.  337.  838.  82 
Pac  Rep.  320;  Qlock  vs.  Howard  &  W.  C.  Co., 
123  Cal.  1,  4-16.  69  Am.  St.  Rep.  17.  65  Paa 
Rep.  713,  43  L.  R.  A.  199;  Odd  Fellows  Sav. 
Bank  va  Brander,  124  Cal.  255.  258.  66  Pac. 
Rep.  1109.  See  Rayfleld  vs.  Van  Meter,  120  Cal. 
416.  418.  52  Pac  Rep.  666  (doctrine  applies  to 
sale  of  soods).  N.  Y.  Ketchum  vs.  Evertson, 
13  John.  859.  7  Am.  Dec.  384.  Tex.  Estes  vs. 
Browning.  11  Tex.  237,  60  Am.  Dec.  238.  Fed. 
Hansbrough  vs.  Peck.  72  U.  a  (5  Wall.)  497, 
506.  bk.  18  Lw  ed.   620. 

A«  to  neglect  of  both  parties  to  perform^  see 
par.  114  this  note. 

99.  Same — Conveyance  to  third  person  by 
Teador  after  purchaser's  default  does  not  en- 
title purchaser  who  is  himself  in  default  to 
recover  back  portion  of  purchase  money  which 
he  has  paid. — Joyce  va  Shafer,  97  Cal.  835, 
338,  32  Pac.  Rep.  820. 

100.  Same — Forfeiture  of  payments  nuide 
■ced  not  be  provided  for  in  order  to  preclude 
purchaser  from  recovering:  back  what  he  has 
paid  when  he  fails  to  complete  purchase. — Odd 
Fellows  Sav.  Bank  vs.  Brander.  124  Cal.  255, 
25S.  56  Pac.  Rep.  1109.  See  Glock  va  Howard 
A  W.  C.  Co.,  123  Cal.  1.  69  Am.  St  Rep.  17, 
(S  Pac  Rep.  713.  48  I4.  R.  A.  199. 

101.  Same — Purchase  money,  leaa  actual 
damage  to  vendor  occasioned  by  purchaser's 
breach  of  contract,  is  recoverable  back  not- 
withstanding purchaser's  default,  when  con- 
tract Is  abandoned  or  rescinded  by  parties. — 
Cleary  vs.  Folgrer.  84  Cal.  316.  321,  18  Am.  St. 
Rap.  187.  24  Pac.  Rep.  280;  Drew  vs.  Pedlar. 
S7  Cal.  443.  449,  450.  22  Am.  St.  Rep.  257.  25 
Pac.  Rep.  749  (recoupment  must  be  pleaded  in 
order  to  be  recovered);  White  vs.  Buell.  90  Cal. 
177.  179.  27  Pac.  Rep.  19;  Phelps  vs.  Brown,  96 
Cal.  672,  676,  80  Pac.  Rep.  774;  Bradford  vs. 
Parkhurst,  96  Cal.  102.  106.  81  Am.  St.  Rep. 
189,  30  Pac.  Rep.  1106;  Shively  vs.  Semi-Tropic 
U  &  w.  Co.,  99  Cal.  259.  260,  261.  33  Pac  Rep. 
848;  Fountain  vs.  Semi-Tropic  L.  &  W.  v^o..  99 
Cal  677.  683,  84  Pac.  Rep.  497.  See  Easton 
vs.  Cressey.  100  Cal.  75.  78,  84  Pac.  Rep.  622; 
Merrill  vs.  Merrill,  102  Cal.  817.  86  Pac.  Rep. 
875;  Benson  vs.  Shotwell.  103  Cal.  163.  168,  37 
Pac  Rep.  147;  Way  vs.  Johnson.  6  a  D.  237, 
<4S.  68  N.  W.  Rep.  652. 

loa.  Cancelation  of  contract  and  restoration 
of  possession  to  vendor  does  not  give  purchaser 


rlffht  to  recover  back  part  of  purchase  money 
which  he  has  paid  unless  it  has  been  stipulated 
that  he  should  be  placed  In  statu  quo. — ^Winton 
ya.  Spring.  18  CaL  461,  464,  465. 

108.     Conflrmatlon  of  title  and  patent  Issued. 

— Where  agreement  of  sale  provides  that  bal- 
ance of  purchase  money  is  to  be  paid  when 
title  shall  be  confirmed  and  patent  issued,  and 
that  purchaser  is  not  to  pay  such  balance  if 
title  is  rejected  or  so  confirmed  as  not  to  em- 
brace land  sold,  and  that  "in  case  of  rejection 
of  said  title"  vendor  is  to  repay  part  of  pur- 
chase money  paid,  upon  title  beins  confirmed 
so  as  to  exclude  land  sold,  purchaser  has  not 
right  to  recover  back  money  which  he  has 
paid,  although  he  is  released  from  further  pay- 
ment.— ^Mack  va  Morrison,  41  Cal.  11,  13,  14. 

104.  Depoalt  made  by  purchaser  as  security 
for  performance  of  contract  is  recoverable 
back  if  vendor  fails  to  make  good  and  sufficient 
deed. — Schroeder  vs.  Wittram,  66  Cal.  636,  637, 
6  Pac.  Rep.  737.  See  Taylor  vs.  Williams,  2 
Colo.  App.  559,  664,  665,  81  Pac.  Rep.  504. 

105.  Deposit  made  on  offer  to  buy  is  recov- 
erable back  if  such  offer  is  withdrawn  before 
acceptance. — Bogart  vs.  Crosby»  91  Cal.  278, 
281,  27  Pac.  Rep.  603. 

108.     Dlspoaaesaloa  of  purchaser  unnecessary 

to  entitle  him  to  maintain  action  for  purchase 
money,  although  there  must  be  eviction,  it 
being  sufficient  that  paramount  title  is  so  as- 
serted that  he  must  yield  to  it  or  go  out  of 
possession. — ^McGary  vs.  Hastings,  89  Cal.  360, 
367.  2  Am.  Rep.  456  (disproving  broad  state- 
ment in  Norton  vs.  Jackson.  5  Cal.  262.  265, 
that  eviction  by  process  of  law  Is  requisite). 
See  McAlester  vs.  Landers.  70  Cal.  79,  82,  11 
Pac.  Rep.  505;  Mason  vs.  Kellogg.  38  Mich.  132. 
143. 

As  to  yielding  p<»sseaslon  of  goods  sold  upon 
failure  of  title,  see  post  S  1786  and  note  par. 
27. 


107.  Same — Ouster  of  purchaser  expressly 
provided  for,  as  where  agreement  Is  that  pur- 
chase money  shall  be  refunded  if  purchaser  is 
legally  compelled  to  give  up  possession  of 
premises,  no  right  of  action  accrues  until 
there  is  ouster,  either  actual  by  being  turned 
out  or  constructive  by  surrendering  to  para- 
mount title. — Failing  vs.  Osborne,  8  Greg.  498, 
602. 

108.  Elapenses  Incurred  by  purchaser  In  ex« 
amlnntlon  of  title,  it  would  seem,  are  recov- 
erable back  alone  with  deposit  or  purchase 
money  which  has  been  paid,  when  vendor  is 
unable  to  make  title. — See  Schroeder  vs.  Witt- 
ram.  66  Cal.  636.  638.  6  Pac.  Rep.  737  (question 
not  directly  raised  or  decided);  Turner  va 
Reynolds.   81   Cal.   214.  22  Pac.   Rep.    546. 

As  to  duty  to  prepare  deed,  see  pars.  20-22 
this  note. 

100.  Failure  of  purchaser  to  examine  rec- 
ord* does  not  preclude  him  from  recovering 
back  purchase  money  which  he  has  paid,  even 
though  records  were  readily  accessible,  and  he 
might  have  made  examination  and  discovered 
defect  in  title. — Daly  vs.  Bernstein,  6  N.  M. 
380.  28  Pac.  Rep.  764  (wherein  vendor  made 
false  representations  as  to  title,  but  invited 
purchaser  to  examine  records). 
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As  to  laehMi  In  AlaooveHns  defects  In  title^ 

see  par.  112  this  note. 

110.  Fomi  of  actloB  Is  not  special  as- 
sumpsit upon  "contract,  obligation,  or  lia- 
bility founded  upon  instrument  in  writing/' 
within  Code  Civil  Procedure  §887  (statute  of 
limitations),  but  is  in  implied  assumpsit  as  for 
money  had  and  received,  where  there  is  in 
contract  no  express  stipulation  or  agreement 
to  refund  money. — ^Thomas  vs.  Pacific  B.  Co., 
116  CaL  186,  184-148,  46  Pac.  Rep.  899.  See 
Joyce  vs.  Shafer,  97  Cal.  885,  82  Pac.  Rep.  820; 
fihively  vs.  Semi-Tropic  L.  &  W.  Co.,  99  CaL 
269,  88  Pac.  Rep.  848;  Todd  vs.  Board  of  Edu- 
cation, 122  CaL  106,  107,  64  Paa  Rep.  627; 
Duncan  vs.  Gibson,  17  Utah  209,  68  Pac.  Rep. 
1044. 

See  Code  Civ.  Proa  I  887  and  note. 

Ill*    Jostlee    of    peace    has    Jnrlsdletlea    of 

action  by  purchaser  to  recover  back  purchase 
money  when  he  finds  that  he  cannot  obtain 
title  from  vendor,  where  complaint  is  not  veri- 
fied and  answer  which  Is  not  verified  con- 
sists of  general  denial,  there  beins  no  question 
of  title  or  possession  of  real  property 
presented,  but  mere  question  whether  or 
not  plaintifC  was  bound  to  accept  land 
which  was  subject  to  mortffaffe. — Schroe- 
der  vs.  Wittram,  66  CaL  686,  688,  689, 
6  Pac.  Rep.  787.  See  Williams  vs.  McCartney, 
69  CaL  566,  669,  11  Pac.  Rep.  186;  Copertini 
vs.  Oppermann,  76  CaL  181,  184,  18  Pac.  Rep. 
256;  City  of  Willard  vs.  Woodland,  7  Utah 
192,   197,   26  Pac   Rep.   284. 

Otherwise  when  question  of  title  is  involved. 
— See  Hart  vs.  Carnall -Hopkins  Co.,  103  CaL 
132,  141,  87  Pac  Rep.  196. 

112.  Laches  In  dlscoverlnip  defects  In  title 
and  in  asserting  claim  to  repayment  of 
purchase  money  is  not  shown  by  pur- 
chaser's reliance  upon  vendor's  representa- 
tion that  title  is  good  and  waiting  until  it  is 
determined  otherwise  in  Judicial  proceedings. 
—Wilcox  vs.  Lattin,  98  CaL  688,  694,  695,  29 
Pac.   Rep.    226,    229. 

As  to  fallvre  to  esuimliie  title  before  making 
contract,  see  par.  109  this  note. 

113.  Lien  of  purchaser  for  money  paid. — 
See  post  fi  3060  and  note. 

114.  Neglect  of  both  parties  to  perform  on 

day  of  performance,  vendor  neglecting  to 
make  deed  and  purchaser  neglecting  to  pay, 
does  not  operate  as  rescission  so  as  to  entitle 
purchaser  to  recover  back  money  which  he  has 
paid  as  part  payment. — Townsend  vs.  Tufts, 
95  CaL  267.  260,  261,  29  Am.  St.  Rep.  107,  80 
Pac.  Rep.  628. 

As  to  breach  of  contract  by  pnrchascr,  see 
pars.   98-101   this  note. 

115.  Notice  of  rescission  on  part  of  pur- 
chaser or  demand  by  him  of  return  of  money 
need  not  be  alleged  or  shown. — Chattleld  vs. 
Williams,  86  CaL  618,  621,  24  Pac.  Rep.  839. 

116.  Payment  or  tender  of  unpaid  balance 
nnneeeraary  to  entitle  purchaser  to  recover 
back  deposit  or  partial  payment  which  he 
has  already  made  when  vendor  fails  to  make 
title  or  repudiate  contract. — Boas  vs.  Farring- 
ton,  86  CaL  636,  687,  24  Pac.  Rep.  787  (failure 
to  make  title) ;  Merrill  vs.  MerriU.  96  CaL  334, 


888,  80  Pac  Rep.  642  (repudiation  of  con- 
tract). See  Bid  well  vs.  Rice,  19  Wash.  146. 
62  Pac  Rep.  1019  (wherein  vendor  had  dis- 
abled himself  from  making  deed  by  conveying 
to  another). 

Distinguished  I  Saston  vs.  Montgomery,  90 
CaL  307,  813,  26  Am.  St.  Rep.  123,  27  Pac  Rep. 
280. 

117*  Personal  liability  of  ndndnlstmtor  re- 
sults where  he  stipulates  in  his  individual 
capacity  to  make  title  to  decedent's  land  and 
accepts  deposit  upon  such  agreement. — ^Melone 
vs.  Rufflno,  129  CaL  614,  624,  79  Am.  St.  Rep. 
127.  62  Pac  Rep.  98. 


lis.  Proportlonnte  «nM»nnt  where  title  an 
to  part  of  land  falls  is  recoverable  back,  e.  g. 
where  purchaser  has  paid  for  ten  acres  and 
title  fails  as  to  nine  tenths  of  acre,  price  being 
fixed  at  so  much  'per  acre,  purchaser  may 
recover  back  nine  per  cent  of  total  amount 
paid. — Morris  vs.  Courtney,  120  Cal.  68,  66,  66, 
62  Pac  Rep.  129. 

lllk  Refusal  of  vendor  to  accept  fnrtker 
payment  and  direction  to  purchaser  not  to 
make  any  more  payments  until  further  no- 
tice constitute  repudiation  of  contract  by 
vendor  and  entitle  purchaser  to  recover  back 
such  payments  as  he  has  made — ^Duncanson 
vs.  Walton,  111  Cal.  616,  618,  44  Pac  Rep.  174. 

120.  Release  executed  by  one  bavlng  no 
tltlcy  and  who  receives  money  upon  his  rep- 
resentation that  he  has  interest  in  land,  and 
under  agreement  that  it  is  to  be  repaid  if  it 
should  be  subsequently  ascertained  that  he 
did  not  have  any  interest  therein,  such  money 
is  recoverable  back. — Putnam  vs.  Dungan,  89 
CaL  231,  236,  26  Pac  Rep.  904. 

121.  Sale    of    land    by    one    baving    option 

under  contract  which  creates  relation  of 
vendor  and  purchaser  between  seller  and  own- 
er, rather  than  relation  of  principal  and 
agent,  upon  failure  of  title,  gives  right  of 
action  in  purchaser  to  recover  back  money 
paid  against  party  having  option  rather  than 
against  owner. — Robinson  vs.  Easton,  98  (^1. 
80.  82-84,  27  Am.  St.  Rep.  167,  28  Pac  Rep. 
796. 

See  par.  130  this  note,  and  ante  8 1727  and 
note  pars.  24,  82  et  seq. 


122.  Surrender  by  purchaser  of  possession^ 
Is  necessary,  and  he  will  not  be  permitted  to 
recover  back  purchase  price  and  at  same  time 
retain  possession  which  may  ripen  into  perfect 
title. — Haynes  vs.  White,  66  Cal.  88,  41;  Gates 
vs.  McLean,  70  CaL  42,  60,  11  Pac  Rep.  489; 
Halle  vs.  Smith,  118  CaL  656,  666,  46  Pac 
Rep.  872;  Hill  vs.  Den,  121  CaL  42,  46.  46,  68 
Pac  Rep.  642.  See  Truebody  vs.  Jacobson,  2 
CaL  269,  287;  Jackson  vs.  Norton,  6  Cal.  187, 
189;  Morrison  vs.  Lode,  89  CaL  381,  886;  Purdy 
vs.  BuUard,  41  Cal.  444,  448;  Fletcher  vs 
Mower  (CaL  6268,  not  reported);  Whlttier  va 
Stege.  61  CaL  288,  241;  Hicks  vs.  Lovell,  64 
CaL  14,  20,  49  Am.  Rep.  679,  27  Pac  Rep. 
942;  Gates  vs.  McLean,  70  Cal.  42,  49,  11  Pac 
Rep.  489;  Hannan  va  McNickle,  82  CaL  122, 
126,  28  Pac  Rep.  271;  Rhorer  vs.  Bila.  88  CaL 
61,  64,  23  Pac.  Rep.  274;  Worley  vs.  Nethercott, 
91  CaL  512,  617,  26  Am.  St.  Rep.  209,  27  Pac 
Rep.   767. 
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At  to   liability    of   ynrchaacr   for   pnreliase 
money  If   he   retaliui   poascMloBy   see   par.    76 

this  note. 

At  to  ncceaalty  for  tender  of  deedy  ■««  pars. 
127-129  this  note. 


— Sabseavmit  offer  to  restore  pos- 

MfltloB  made  after  commencement  of  action 
la  not  sufficient,  because  plaintiff  must  have 
cause  of  action  at  time  of  instituting  suit. — 
Hill  vs.  Den,  121  CaL  42,  46,  46.  58  Pac  Rep. 

(41 

124.  Same — ^Wbere  eoatraet  la  void  surren- 
der of  possession  by  purchaser  is  not  neces- 
sary In  action  to  recover  back  purchase 
money,  rule  that  possession  must  be  surren- 
dered belngr  applicable  only  where  contract  has 
been  made,  and  possession  has  been  taken 
thereunder  and  purchaser  seeks  to  rescind 
contract  on  srround  of  defective  title  or  in- 
ability of  vendor  to  perform  contract  on  his 
part,  or  of  some  fraudulent  representations 
inducing  its  execution. — McCracken  vs.  San 
Francisco,  16  Cal.  691,  628  (decided  by  divided 
court;  void  sale  by  municipal  corporation). 

126.  Compairet  Herxo  vs.  San  Francisco,  83 
Cal.  184. 

126.  Tax  lleas  not  removed  by  vendor  with- 
in time  stipulated  after  notice  by  purchaser  of 
their  existence,  action  lies  to  recover  back 
purchase  money. — Lewis  vs.  Rothchlld,  82  CaL 
(25,  629,  680,  28  Pac.  Rep.  806. 

127.  Tender  of  deed  by  pnrehaaer  to  Tcador. 
— Coaveyance  belnc  void,  and  purchaser  hav- 
ing acquired  neither  title  nor  possession,  ho 
Is  not  required  to  convey  or  transfer  to  vendor 
prior  to  commencement  of  action  to  recover 
purchase  money. — Herxo  vs.  San  Francisco,  88 
CaL  184,  141  (void  by  municipal  corporation). 


— ^I,auid  sold  by  purchaser  pro* 
ccedt  of  whlck  paid  to  Temdor,  on  account  of 
notes  g:iven  by  purchsjser  to  vendor,  need  not 
be  included  in  purchaser's  offer  to  reconvey 
to  vendor  upon  ascertainingr  that  title  has 
failed  and  seekingr  recovery  back  of  purchase 
money.— Wilcox  vs.  Lattln,  98  CaL  688,  696, 
29  Pac  Rep.   226. 

128i  Same — Where  deed  has  not  heea  de« 
Itrercd  to  pnrchaaery  although  it  has  been 
tctually  placed  in  his  hands,  it  beins  deed  for 
different  property  from  that  which  he  pur- 
chased, and  being:  refused  by  him  he  need  not 
tender  reconveyance  to  vendor  to  entitle  him 
to  recover  back  money  paid. — Fenton  vs.  Alslp, 
7>  CaL  402,  404,  21  Pac.  Rep.  889. 


188.  Veador,  auid  uot  mgentf  proper  party 
defeadaat  where  sale  was  made  in  behalf  of 
vendor  and  money  paid  was  received  by  him. 
— Melone  vs.  Rufflno,  129  CaL  614,  626,  79  Am. 
St.  Rep.  127,  62  Pao.  Rep.  98  (dlatlasvlahlnc 
Robinson  vs.  Baston,  98  CaL  80,  27  Am.  St. 
Rep.  167,  28  Pac  Rep.  796). 

See  par.   121   this   note. 

181.  Reqnlalteo  for  transfer  of  estate  la 
ksd,— See  ante  81091  and  note. 

188.  RBSCISSION — By  Tender  la  permlaalMo 
on  return  of  purchajse  money,  if  purchaser 
f^lls  to  perform. — Gates  vs.  McLean,  70  CaL 
43.  49,  11  Pac.  Rep.  489.  See  BohaU  ts.  Diller, 
41  CaL  682,  688. 


As  to  reaclaaloa  of  eoatraet%  see  ante 
181688-1691  and  notes. 

138.     Perfonaaaee    hy    pnrehauier    aecesaavy 

to  entitle  him  to  rescind  because  of  non- 
performance on  part  of  vendor. — ^Dennis  vs. 
Strassburger,  89  CaL  683,  688,  26  Pac.  Rep. 
1070.  See  Anderson  vs.  Strassburgrer,  92  CaL 
88,  41,  27  Pac.  Rep.  1096;  Merrill  vs.  Merrin, 
96  CaL  884,  888,  80  Pac.  Rep.  642;  Phelps  vs. 
Brown,  96  CaL  672,  676,  676,  80  Pac.  Rep.  774; 
Peckham  vs.  Stewart,  97  CaL  147,  160,  81  Pac 
Rep.  928;  Way  vs.  Johnson,  6  S.  D.  287,  244, 
68  N.  W.  Rep.  662. 

Purchaser's  rlshta  lapoa  resdaalon. — See  note 
12  Am.  Dec  812,  814. 

IM.  ReatoratioB  to  other  party  of  every- 
thing of  value  received  is  necessary  whether 
rescission  is  at  instance  of  vendor  or  pur- 
chaser.— Fountain  vs.  Semi-Tropic  L.  A  W. 
Co.,  99  CaL  677,  688,  84  Pac  Rep.  497.  See 
Cleary  vs.  Folgrer,  84  CaL  816,  821;  18  Am. 
St.  Rep.  187,  24  Pac  Rep.  280;  Drew  vs.  Pedlar^ 
87  CaL  448,  461,  22  Am.  St.  Rep.  267,  26  Pac 
Rep.  749;  Phelps  vs.  Brown,  96  CaL  672,  676„ 
676,  80  Pac  Rep.  774.  See  Stratton  vs.  Califor- 
nia L.  &  T.  Cc,  86  CaL  868,  861,  24  Pac.  Rep. 
1066. 

18S.  SBLBSCTIOIf  OF  LAND  TO  BB  CON- 
TXJYSD — Rlffht  pauisea  to  pnrehauwr's  sraatee, 

and  where  time  is  not  of  essence  of  contract 
and  vendor  with  knowledge  of  conveyance  by 
purchaser  of  land  to  be  selected  conveys  to 
purchaser  land  selected  by  him,  grantee  of 
purchaser  is  entitled  to  refuse  to  be  bound  by 
such  selection  and  to  have  such  land  conveyed 
to  him  as  he  may  select. — Hearst  vs.  Pujol,  44 
CaL  230,  284. 

188.     SUBSTITUTED    AGROBMKNT.— Wh.ere 

it  is  afirreed  between  vendor  and  purchaser  and 
third  person  that  such  third  person  shall  be 
purchaser  in  place  of  origrinal  purchaser  such 
substituted  agreement  is  obligatory  and 
vendor  is  bound  to  convey  to  such  third  per- 
son.— Folffar  vs.   Buckelew,  2   CaL   813,   817. 

As  to  aovatloBy  see  ante  |fi  1630-1633  and 
notes. 

187.  SURRBNDBR  BT  PURCHASBR  UNDBSR 
ORAL  CONTRACT  which  is  void,  is  permis- 
sible where  vendor  refuses  to  make  deed.— 
Reynolds  vs.  Harris,  9  Cal.  388,  840,  14  CaL 
667,   76  Am.  Dec   469. 

As  to  dnty  of  pvrchaser  to  sarreader  before 
aetloB  to  recover  back  pnrehauie  money^  see 
pars.  122-126  this  note. 

188.  TIMB  OF  PBRFORMANCB  is  reason- 
able time  when  none  is  fixed  by  contract. — 
Hannan  vs.  McNlckle,  82  CaL  122,  126,  28 
Pac  Rep.  271  (time  for  payment  by  purchaser) ; 
Baston  vs.  Montgomery,  90  CaL  807,  818,  2& 
Am.  St.  Rep.  128,  27  Pac  Rep.  280. 

As  to  act  of  performaaee  nrhea  It  Is  not 
flxed  by  obllffatloBy  see  ante  1 1491  and  note. 

18II.  BzaunlnatloA  of  title  by  pnrehaser  be- 
lngr contemplated  by  contract  and  no  time 
belngr  specified  within  which  such  examination 
is  to  be  made,  reasonable  time  therefor  is 
implied. — Easton  vs.  Montgomery,  90  CaL  807, 
813,  26  Am.  St.  Rep.  123,  27  Pac.  Rep.  280.  See 
Allen  vs.  Atkinson,  21  Mich.  861. 

140.    Bzchauise  of  land*   when   there   is   n» 
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provision  In  contract  from  which  it  can  be 
Inferred  that  one  deed  is  to  precede  other, 
must  be  by  deeds  executed  concurrently.-* 
Brennan  vs.  Ford«  46  CaL  7,  8,  16. 

141.  ImmedUite  performance  presmued  te 
be  Intended  when  no  time  is  limited  within 
which  agreement  is  to  be  performed*  or  at 
most  law  implies  performance  within  reason- 
able time. — Brennan  vs.  Ford,  46  CaL  7,  8, 
14. 

142.  Title  deeds. — See   ante   9  994   and   note. 

143.  TITL.B  OF  VE2NDOR.^Under  agrree- 
ment  to  sell  real  property  purchaser  is  not 
compellable  to  take  deed  unless  vendor  has 
such  title  to  land  as  he  has  expressly  agrreed 
to  convey  or  as  law  implies  obligation  to  con- 
vey; and  agreement  to  sell  real  property,  with- 
out more,  does  not  mean  merely  that  vendor 
shall  go  through  idle  ceremony  of  executing 
deed  *'in  form  sufficient  to  pass  title/'  when 
in  fact  he  has  no  title  to  convey.  —  Hoffman 
vs.  Fett,  39  Cal.  109,  112;  Haynes  vs.  White,  66 
Cal.  38,  40,  41;  Schroeder  vs.  Wittram,  66  CaL 
636,  637,  6  Pac.  Rep.  737;  Reynolds  vs.  Borel, 
86  CaL  638,  641,  642,  26  Pac.  Rep.  67;  Preble 
vs.  Abrahams,  88  CaL  246,  262,  22  Am.  St.  Rep. 
301,  26  Pac.  Rep.  99;  Easton  vs.  Montgomery, 
90  CaL  807,  314,  26  Am.  St.  Rep.  123,  27  Pac 
Rep.  280;  Smith  vs.  Schiele,  93  CaL  144,  160, 
28  Pac.  Rep.  857;  Wilcox  vs.  Lattin,  93  CaL 
688,  693.  694,  29  Pac.  Rep.  226,  229;  Peckham 
vs.  Stewart,  97  CaL  147,  162,  163,  31  Pac.  Rep. 
928;  In  re  Estate  Pearsons,  98  CaL  603,  612, 
83  Pac.  Rep.  461;  Bates  vs.  Howard,  106  CaL 
178,  182,  38  Pac.  Rep.  716;  Morris  vs.  Courtney, 
120  CaL  63,  66,  66,  62  Pac.  Rep.  129.  See 
A.llen  vs.  Pockwitz,  103  CaL  86,  42  Am.  St. 
Rep.  99,  36  Pac.  Rep.  1039.  Colo.  Taylor  vs. 
Williams,  2  Colo.  App.  669,  81  Pac.  Rep.  604; 
Wolcott  vs.  Johns,  7  Colo.  App.  360,  44  Pac 
Rep.  675.  Md.  Gill  vs.  Wells,  49  Md.  493.  Mich. 
D wight  vs.  Cutler,  8  Mich.  666,  64  Am.  Dec. 
105.  N.  Y.  Burwell  vs.  Jackson,  9  N.  Y.  636; 
Delavan  vs.  Duncan,  49  N.  Y.  485;  Pomeroy 
vs.  Drury,  14  Barb.  418;  Innes  vs.  Willis,  48 
N.  Y.  Super.  Ct.  192.  Ores.  Collins  vs.  Delash- 
mutt,  6  Greg.  61;  Thompson  vs.  Hawley,  14 
Greg.  199,  12  Pac.  Rep.  276;  Kane  vs.  Rlppey, 
24  Greg.  838.  38  Pac.  Rep.  936.  Vtak.  Duncan 
vs.  Gibson,  17  Utah  209,  63  Pac.  Rep.  1044. 

ConTcyance  to  satisfy  contract. — See  mono- 
graphic  note  11  Am.  Dec.  34-39;  note  26  Am. 
Dec    626,    626. 

Purchaser's  remedlee  for  fallore  of  title- 
See  monographic  note  by  Robert  Desty,  6  Li. 
R.  A.   46-47. 

144.  Abstract  of  title — Moat  he  fnralshed 
by  purchaser  when  contract  of  sale  contem- 
plated that  examination  of  title  is  to  be  made 
on  his  behalf,  but  is  silent  aa  to  party  by 
whom  it  is  to  be  furnished. — Easton  vs.  Mont- 
gomery, 90  CaL  807,  SIS,  26  Am.  St.  Rep.  123, 
27  Pac  Rep.  280  (dlstlnKolshlnc  Smith  vs. 
Taylor,  82  CaL  638,  646,  23  Pac  Rep.  217, 
and  Boas  vs.  Farrington,  86  CaL  636,  687.  24 
Pac.  Rep.  787,  wherein  vendors  undertook  to 
furnish  abstract). 

As  to  party  upon  nrhooa  dcTolvee  duty  of 
preparing  deeds,  see  pars.  20,  21  this  note. 

145.  Same — ^Must  he  famished  hy  vendor 
pursuant  to  contract  showing  good  title,  and 


in  action  to  recover  back  money  held  by 
vendor  on  ground  that  abstract  furnished  does 
not  show  good  title,  fact  that  vendor  actually 
is  able  to  make  title  is  no  defense. — Boas  vs. 
Farrington.  86  CaL  636,  637,  638,  24  Pac.  Rep. 
787.  See  Smith  vs.  Taylor,  82  CaL  633,  645, 
28  Pac.  Rep.  217;  Taylor  vs.  Williams,  2  Colo. 
App.  669,  31  Pac  Rep.  604;  Kane  vs.  Rippey, 
24  Greg.  338,  38  Pac.  Rep.  936. 
See  next  paragraph. 

146.  Same — Perfunctory  ca»mlnatlon  of  ab- 
stract of  title  by  purchaser  is  insufficient,  and 
he  is  not  at  liberty  to  pronounce  title  defective 
without  any  examination,  or  partial  examina- 
tion thereof,  though  contract  provides  that 
abstract  of  title  is  to  be  submitted  to  him. — 
Easton  vs.  Montgomery,  90  CaL  807,  313,  26 
Am.  St.  Rep.  123,  27  Pac  Rep.  280. 

147.  Same — Rcanlsltea   of  abstract   of   title. 

—Where  parties  expressly  stipulate  that  ven- 
dor shall  furnish  abstract,  ''not  only  should 
descent  and  line  of  title  be  clearly  traced 
out,  and  all  encumbrances,  all  chances  of 
eviction,  or  adverse  claims  should  be  shown, 
but  material  parts  of  all  patents,  deeds,  wills. 
Judicial  proceedings,  and  other  records  or 
documents  which  touch  title,  and  also  liens 
and  encumbrances  of  every  nature  should  be 
set  forth." — Taylor  vs.  Williams,  2  Colo.  App. 
669,  81  Pac  Rep.  604. 

148.  Same — Vendor  Is  concluded  hy  ahatract 
of  title  which  he  furnishes  pursuant  to  his 
stipulation  to  do  so,  and  purchaser  is  not 
bound  to  make  any  investigation  outside  of 
such  abstract,  or  to  take  chances  of  any  liti- 
gation which  it  shows  to  be  either  pending 
or  probable. — Smith  vs.  Taylor,  82  Cal.  633, 
646,  23  Pac  Rep.  217.  See  Easton  vs.  Mont- 
gomery, 90  CaL  307,  813,  26  Am.  St.  Rep.  123, 
27  Pac.  Rep.  280;  Taylor  vs.  Williams,  2  Colo. 
App.   669,  664,  81  Pac.  Rep.   604. 

148.  Adverse  possession  which  may  defeat 
vendor's  title  as  to  part  of  premises  will  re- 
lieve purchaser  from  accepting  deed. — Benson 
vs.  Shotwell,  87  Cal.  49,  60,  26  Pac.  Rep.  249. 
See  Sheehy  vs.  Miles,  98  CaL  288,  299,  28  Pac 
Rep.  1046. 

150.  After-acquired  title  of  vendor  is  suffi- 
cient where  at  time  of  making  executory  con- 
tract for  sale  of  land  which  is  to  be  conveyed 
at  future  date  he  is  without  title  and  unable 
to  comply  with  terms  of  contract,  provided  no 
fraud  is  practised  by  him  to  injury  of  pur- 
chaser.— Easton  vs.  Montgomery,  90  Cal.  807, 
816,  816,  26  Am.  St.  Rep.  128,  27  Pac  Rep. 
280;  Anderson  vs.  Strassburger,  98  Cal.  38,  40, 
41,  27  Pac.  Rep.  1096  (wherein  purchaser  knew 
that  vendor  had  merely  contract  to  purchase); 
Allstead  vs.  Nicol,  128  CaL  694,  696,  697,  66 
Pac  Rep.  462.  See  Sanders  vs.  Lansing,  70 
CaL  429,  430,  11  Pac  Rep.  702;  Burks  vs. 
Davles,  86  CaL  110,  114,  20  Am.  St.  Rep.  218, 
24  Pac.  Rep.  618;  Wilcox  vs.  Lattin,  98  CaL 
688,  693,  29  Pac  Rep.  226;  Joyce  vs.  Shafer, 
97  CaL  836,  888,  82  Pac  Rep.  820. 


151.  Same — ^After  expiration  of  option  and 
rcedsalon  hy  purchaser  latter  will  not  be 
required  to  accept  such  title  as  vendor  may 
be  able  to  procure. — Burks  vs.  Davles,  85 
CaL  110,  114,  116,  80  Am.  St.  Rep.  218,  24  Pac 
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Hen.  <13;  Wilcox  ya.  LatUn,  93  GaL   58S,  595, 
2}  Pac  Rep.  226. 
See  ante  8  1688  and  note. 


U&  Same  —  CoatemplatlOB  of  Inunedlate 
Mks  by  pnrehaaer  with  which  to  raise  money 
to  pay  vendor  indicates  by  necessary  Implica- 
Uon  that  purchaser  is  not  to  await  acquisition 
of  title  by  vendor. — Wilcox  vs.  Lattin,  93  Cal. 
S88,  693.  694,  29  Pac  Rep.  226. 

ISS:  Saaac  —  Contract  eoateinplatliic  ae- 
ipialtlon  of  title  by  vendor  entitles  him  to 
reasonable  time  in  which  to  acquire  title,  time 
of  performance  not  being  specified,  and  his 
failure  to  convey  to  purchaser  does  not  con- 
■tltute  breach  unless  he  has  been  suilty  of 
unreasonable  delay,  or  has  not  exercised  due 
diligence  in  trying:  to  procure  title. — ^Widmer 
va  Martin,  87  Cal.  88.  90.  25  Fao.  Rep.  264 
(action  to  recover  back  part  payment). 

134.  Same — Fraadvlent  represeatatloas  as 
!•  title. — After-acquired  title  need  not  be  ac- 
cepted by  purchaser  where  vendor,  at  time 
of  making:  contract  to  sell,  fraudulently  rep- 
resented that  he  had  title,  but  he  may  demand 
purchase  money  which  he  has  paid  to  vendor. 
—Alvarez  vs.  Brannan.  7  CaL  608,  609,  610, 
<8  Am.  Dec.  274  (dlstlasvlshlac  Brown  vs. 
Raff.  6  Paige  Ch.  (N.  T.)  235,  28  Am.  Dec 
425;  and  Winne  vs.  Reynolds,  6  Paigre  Ch. 
<N.  T.)  407).  See  Burks  vs.  Da  vies.  85  CaL 
110.  113.  20  Am.  St.  Rep.  213.  24  Pac  Rep.  613; 
Lendrlng  vs.  Lunnon,  2  Bq.  Cas.  Abr.  680 
(wherein  it  was  declared  that  "where  a  per- 
son takes  upon  himself  to  contract  for  the 
sale  of  an  estate,  and  is  not  absolute  owner 
«f  It,  nor  is  it  In  his  power  by  ordinary  course 
of  law  or  equity  to  make  himself  so,  though 
owner  offer  to  make  seller  title,  yet  equity 
will  not  force  buyer  to  take;  for  any  seller 
ought  to  be  bona  fide  contractor,  and  it  would 
lead  to  infinite  mischief  If  owner  were  per- 
mitted to  speculate  upon  sale  of  another's 
«state");  Easton  vs.  Montgromery,  90  Cal.  307. 
316.  25  Am.  St.  Rep.  128,  27  Pac.  Rep.  280 
(wherein  rule  was  recognized,  but  held  in- 
eppllcable). 

166.    Same — Time  In   whlek  to  perfoet  title 

&fter  tender  of  deed  being  expressly  allowed 
by  contract,  purchaser  has  no  right  to  rescind 
prior  to  expiration  of  such  time. — Dennis  vs. 
Strassburger,  89  Cal.  683,  688.  26  Pac  Rep. 
1070. 

168.  Arbitration  of  title  beingr  agreed  upon 
In  contract,  parties  are  bound  by  award  of 
arbitrators. — See  Church  TS.  Shanklin,  95  Cal. 
€16.  627-629,  30  Pac  Rep.  789.  17  L.  R.  A.  207; 
Allen  vs.  Pockwitx.  108  Gal.  86.  42  Am.  St. 
Rep.  99.  36  Pac  Rep.  1039;  Thompson  vs. 
Avery,  11  Utah  214,  39  Pac  Rep.  829. 

107.  Borden  to  on  pnreluwer  to  ahow  de« 
teeta  In  title  where  vendor  has  apparently 
title  of  record.— Phillips  vs.  Day,  82  Cal.  24, 
SI.  22  Pac.  Rep.  976;  Easton  vs.  Montgomery, 
90  Cal.  307,  313,  26  Am.  St  Rep.  123,  27  Pac 
Rep.  280;  In  re  Estate  Pearsons,  98  Cal.  603. 
€13.  614.  33  Pac.  Rep.  461.  See  Dwight  vs. 
Cutler.  3  Mich.  566.  64  Am.  Dec  106. 

168.  Same— ^TMow  ov  preteraeltteA  oidld 
^  dceedentt  where  sale  !•  made  by  executor 
VBder  power  eontained   In   his  will,   must  be 


found  and  pointed  out  by  purchaser,  and  in 
absence  of  proof  of  their  ezlatence  introduced 
by  him,  it  is  not  incumbent  upon  executor  to 
furnish  evidence  in  disproof  of  their  exist- 
ence— ^In  re  Estate  Pearsons,  98  Gal.  608,  612- 
614,  33  Pac  Rep.  451. 

180.     Covenant  of  warranty  In  deed  tendered 

does  not  release  vendor  from  his  obligation 
to  convey  good  title,  being  at  most  mere  per- 
sonal obligation,  which  purchaser  is  not  ob- 
liged to  accept. — Smith  vs.  Schiele,  93  CaL 
144,  160,  28  Pac  Rep.  867.  See  Colbum  vs. 
Northern  Pac  R.  Co.,  18  Mont.  476,  34  Pac 
Rep.  1017. 

See  note  16  Am.  Dec  428. 

160.  Dedication  of  streets  will  affect  title 
so  as  to  relieve  purchaser  from  accepting  deed 
where  public  and  owners  of  abutting  lots  are 
given  rights  upon  land  to  which  purchaser  is 
entitled  under  contract. — ^Koshland  vs.  Spring. 
116  CaL  689,  699,  48  Pac.  Rep.  68. 

161.  Same  —  Knowledge  of  pnrehaser  of 
dedication  while  contract  remains  executory 
does  not  imply  waiver  of  substantial  fulfil- 
ment of  condition  for  title  in  written  contract. 
— Koshland  vs.  Spring,  116  CaL  689,  700,  48 
Pac.  Rep.   68. 

102.  Duty  dcTolTco  on  Tender  to  cnre  de- 
fects and  remove  encumbrances  within  time 
limited  by  terms  of  contract. — Smith  vs. 
Schiele,  93  CaL  144,  150,  28  Pac  Rep.  867. 

108.  Bncnmbrances. — Purchaser  is  not  com- 
pellable to  account  conveyance  which  does  not 
vest  in  him  fee  free  of  all  encumbrances. — 
Preble  vs.  Abrahams.  88  CaL  246,  262,  22  Am. 
St.  Rep.  301,  26  Pac  Rep.  99. 

As  to  recowery  back  of  purchase  money  when 
tax  liens  are  not  remowedy  see  par.  126  this 
note. 

104.  Same — Clond  on  title  not  <<encnm- 
brance**  within  meaning  of  contract  to  convey 
free  from  "encumbrance." — Qates  vs.  McLean, 
70  CaL  42,  47.  11  Pac.  Rep.  489  (attachment 
not  served  or  levied  in  such  manner  as  to 
constitute   lien). 

108.  Same — Oonrt  may  direct  application  of 
pnrchase  money  to  satisfaction  of  encnm- 
branccsy  In  action  for  specifio  performance,  as 
against  parties  who  are  before  It,  if  vendor's 
agreement  is  that  conveyance  shall  transfer 
title  free  of  encumbrances;  and  for  that  pur- 
pose court  may  cause  money  to  be  brought 
into  court  and  disbursed  under  its  direction; 
and  vendor  cannot  object  because  purchase 
money  is  insufficient  for  that  purpose  so  long 
as  he  Incurs  no  liability  and  is  freed  from 
personal  liability  for  amount  of  encumbrances. 
— Grant  vs.  Beronio,  97  CaL  496.  498.  499,  32 
Pac.  Rep.  666. 

100.  Same — Dtochnrge  ont  of  deferred  pay- 
n&ent  contemplated,  and  existence  of  encum- 
brance being  known  to  purchaser,  it  would 
seem  that  he  is  not  justified  in  rejecting  deed 
tendered  and  refusing  to  pay  because  of  ex- 
istence of  such  encumbrance. — See  Gates  vs. 
McLean,  70  CaL  42,  48.  49,  11  Pac  Rep.  489 
(question  not  decided). 

Duty  to  aeeept  deed  wlien  de« 
nt    Is    In    exeesa    of    amonnt    of 
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encumbrance  !■•  It  would  seem.  Imposed  upon 
purchaser  because  he  can  protect  himself  by 
retaining  sufficient  sum  to  pay  off  such  en-, 
oumbrance. — Rhorer  vs.  Bila,  83  Cal.  61,  66. 
23  Pac.  Rep.  274  (intimation  of  court).  See 
Gates  vs.  McLean,  70  CaL  42,  48,  11  Pao.  Rep. 
489. 

les.  Same — Jadsmeat  Ilea  will  justify  pur- 
chaser in  dedinins  to  accept  deed. — Collins  ts. 
Delashmutt,  6  Oregr.  61,  62,  68. 

16S.  Same — Mortsave  on  land  prevents  title 
from  bein^r  good  and  relieves  purchaser  from 
takingr  deed. — See  Schroeder  vs.  Wittram,  68 
Cal.  636,  639,  6  Pac.  Rep.  787;  Smith  vs.  Schiele, 
98  Cal.  144,  150,  28  Pac.  Rep.  867. 

170.  Same — Payment  of  mortgase  and  aat- 
laf action  of  record  appearing:,  it  is  not  encum- 
brance.— Gates  vs.  McLean,  70  CaL  42,  47,  48, 
11  Pac.  Rep.  489. 

171.  Same — Tax  liens  not  removed^ — ^See 
par.  126  this  note. 

173.  S^xeeotor's  sale  nnder  power  la  within 
mle^  and  purchaser  who  buys  property  at  sale 
has  right  to  conveyance  which  will  vest  in 
him  title  to  the  property  sold,  and  may  present 
in  objection  to  its  confirmation  any  facts  which 
will  impair  or  defeat  title  thereby  tri^ns- 
ferred. — In  re  Estate  Pearsons,  98  CaL  6O89 
612,  S3  Pac.  Rep.  461. 

173.  Bxpert    testimony    Is     not     admissible 

upon  question  whether  vendor  has  such  title 
as  enables  him  to  execute  deed  in  compliance 
with  contract  of  sale  but  question  is  one  for 
court. — ^Winter  vs.  Stock,  29  Cal.  407,  412,  89 
Am.  Dec.  67.  See  Montgomery  vs.  Pacific  Coast 
L.  Bureau,  94  Cal.  284,  290,  28  Am.  St.  Rep. 
122,  29  Pac.  Rep.  640;  Allen  vs.  Pockwits,  108 
Cal.  86,  88,  48  Am.  St.  Rep.  99,  86  Pao.  Rep. 
1039. 

174.  Bxpress  contraet  as  to  nature  of  deed 
to  be  made  and  title  to  be  eonveyed*^ — See  pars. 
47-60  this  note. 

176.  Fee-simple  title  is  presumed  to  be  in- 
tended to  be  conveyed  when  contract  is  made 
to  sell  land. — Bates  vs.  Howard,  106  Cal.  178, 
182,  38  Pac.  Rep.  716. 

As  to  fee-simple  title  belns  preanmed  In 
case  of  grant  of  real  property^  see  ante  6  1105 
and  note. 


176.  Same — C^naal  gift  to  ehlld.^ — Fee-simple 
title  must  be  conveyed  where  father  promises 
daughter  to  convey  land  to  her  if  she  will 
live  upon  it,  and  not  mere  life  estate. — ^Bur- 
lingame  vs.  Rowland,  77  Cal.  816,  817,  19  Pao. 
Rep.  626,  1  L.  R.  A.  829. 

177.  "Good   and   sulBclent   deed"   defined  as 

meaning,  when  used  in  bond,  conveyance  which 
is  sufficient  in  form  and  passes  the  title,  what- 
ever it  may  be,  regardless  of  interest  in- 
tended to  be  conveyed. — ^Brown  vs.  Covillaud, 
6  Cal.  666,  678;  Gates  vs.  McLean,  70  Cal.  42, 
46,  11  Pac.  Rep.  489.  See  Green  vs.  Covillaud, 
10  Cal.  817,  322,  70  Am.  Deo.  726;  Haynes  vs. 
White,  66  Cal.  88,  40;  Thompson  vs.  Hawley, 
14  Greg.  199,  12  Paa  Rep.  276  (declaring  au- 
thorities in  conflict).' 

178.  Heirs  have  avJIlelent  tltle^  especially 
after  decree  of  distribution,  to  satisfy  require- 
ments of  contract  to  make  sufficient  convey* 


anoe  by  grant,  bargain,  and  sale  deed  fronk 
"owners"  thereof. — Bates  vs.  Howard,  106  CaL 
173,  182-184,  88  x'ac.  Rep.  716. 

As  to  property  wlileh  passea  to  heirs,  ae* 
ante  6 1884  and  note. 

179»  Homestead — ^Deed  algned  by  wife  nee- 
eosary  where  husband  agrees  to  sell  home- 
stead, otherwise  purchaser  Is  not  bound  to 
accept  deed. — Clarkin  vs.  Lewis,  20  Cal.  684» 
687.  See  Barnett  vs.  Mendenhall,  42  Iowa  296, 
801.  802. 

See  note  66  Am.  Dec.  487. 

As  to  fwnveyanee  of  homeateady  see  ante 
11242  and  note. 

ISO.  Same — Flaws  In  title  with  reference 
to  homestead  will  justify  purchaser  in  refus- 
ing to  accept  deed. — Sheehy  vs.  Miles,  98  CaL 
288,  292-298,  28  Pac.  Rep.  1046. 

181.  «<Indlapntable    and    aatlsfaetory    tltte*^ 

being  expressly  agreed  to  be  conveyed,  pur- 
chaser must  take  good  and  valid  title,  regard- 
less of  opinion  of  one  whom  he  procures  to 
pass  upon  sufficiency  of  title. — Winter  vs. 
Stock,  29  Cal.  407,  412,  89  Am.  Dec.  67.  See 
Montgomery  vs.  Pacific  Coast  Ij.  Bureau,  94 
Cal.  284,  290,  28  Am.  St.  Rep.  122,  29  Pac 
Rep.   640. 

Dlstlngnlahedi  Allen  vs.  Pockwitz,  103  CaL 
86,  88,  42  Am.  St.  Rep.  99,  86  Pac.  Rep.  1039. 

As  to  opinions  of  others  being  Immaterlnl^ 
see  par.  192  this  note. 

As  to  perfeet  title,  see  pars.  197,  198  this 
note. 

182.  Insnranee  4»f  title  by  title  Insnranea 
company  agreed  npon  as  condition  precedent, 
purchaser  is  not  bound  to  accept  deed  unless 
such  insurance  company  accepts  risk. — Robin- 
son vs.  EajBton,  93  Cal.  80,  88,  27  Am.  St.  Rep. 
167,   28   Pac.   Rep.   796. 

188.  Interest  and  taxes  aecrolng  pending^ 
Jndlcial  Investigation  of  title  should  be 
charged  against  purchaser  or  not,  upon  prin- 
ciples of  equity,  and  where  bona  fide  objection 
to  title  is  made  and  vendor  remains  in  pos- 
session and  receives  rents  or  profits,  same,, 
in  absence  of  express  contract  upon  subject, 
it  would  seem,  are  ordinarily  all  that  vendor 
is  entitled  to  during  delay. — See  In  re  Hstate 
Pearsons,  102  Cal.  669,  674,  86  Pac.  Rep.  934 
(wherein  it  was  stipulated  that  matter  should 
remain  in  statu  quo  and  purchaser  was  not 
decreed  to  pay  interest  and  taxes). 

184.  Misnomer  of  grantee  In  deed  through 
which  vendor  deraigns  title,  as  it  appears  of 
record,  renders  title  defective,  it  being  incum- 
bent upon  vendor  to  have  deed  recorded  cor- 
rectly.— Benson  vs.  Shotwell,  87  Cal.  49,  67,  2& 
Pac  Rep.  249;  s.  c  108  CaL  163,  87  Pac  Rep. 
147. 


18B.    Mortgagee     eannot     object     to      title 

which  is  to  be  conveyed  to  him  where  he 
has  conveyed  land  to  plaintiff  and  latter 
agrees  to  reconvey  and  make  "good  and  law- 
ful deed"  upon  payment  of  sum  stipulated, 
in  action  to  recover  such  sum,  transaction 
being  in  effect  mortgage,  notwithstanding  ita 
form. — Rourke  vs.  McLaughlin,  88  CaL  196, 199. 

188.  Hame  of  vendor's  grantor  not  Ide^ 
aonansy  as  where  title  of  reoord  Is  in  Redmond 
and  deed  is  executed  by  Redman,  under  which 
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Ttndor  d«raiffns,  purehaaar  !■  not  bound  to 
ftCMpt  dMd. — ^Pookbam  vs.  Btowart,  97  CaL 
147.  ISS.  SI  Paa  Rep.  SSS. 

187.  Same— Reeltml  In  dM«  attamptlnff  to 
eve  defect  that  Redman  la  Identical  person 
named  aa  Redmond  In  prior  deed  doea  not 
perfect  title*  because  such  recital  may  or  may 
Dot  be  true. — Peckham  vs.  Stewart.  97  CaL 
147.  153,  31  Pac.  Rep.  928. 

188.  Note  vtven  for  pnrchaae  money  anb- 
Jctt  to  defense  In  action  between  original  par- 
ties that  vendor  was  unable  to  make  title. — 
XcCroskey  vs.  Ladd,  96  Cal.  466,  467,  81  Pac 
Rep.  558;  Naftzgrer  vs.  Gregg,  99  CaL  88,  87. 
SI  Paa  Rep.  767. 

188.  Notice  of  and  opportvnlty  to  remedy 
defects  In  title  ahovld  be  vtvcn  vendor  where 
contract  contemplates  that  vendor  Is  to  per- 
fect title  and  provides  that  time  to  be  al- 
lowed for  examination  of  title  and  completion 
of  purchase. — Dennis  vs.  Strassburger,  89  CaL 
5SS,  588.  26  Pac.  Rep.  1070;  ESaston  vs.  Mont- 
gomery, 90  Cal.  807.  818,  26  Am.  St.  Rep.  128, 
27  Pac  Rep.  280;  Anderson  vs.  Strassburger, 
SS  CaL  88,  40.  41,  27  Pac  Rep.  1095.  See  In 
re  Estate  Pearsons,  98  CaL  608.  618,  88  Pac 
Rep.  451  (declaring  that  'in  absence  of  any 
ipeclal  agreement .  upon  the  subject,  it  is  In- 
eumbent  upon  vendee  to  examine  title  for 
himself,  and  to  point  out  any  objections  he 
may  have  to  the  title  tendered  him  by  the 
vendor");  Royal  vs.  Dennlson.  109  CaL  668. 
664,  665.  48  Pac.  Rep.  89. 

188.  8ame— Reaaonable  time  ahonld  bo  al« 
lowed  witbin  whlcb  to  perfect  title  and 
remedy  defects  discovered  by  purchaser. — 
Easton  vs.  Montgomery.  90  CaL  307.  818,  26 
Am.  8t  Rep.  123,  27  Pac  Rep.  280;  Anderson 
▼a  Strassburger,  92  CaL  88,  40.  41,  27  Pac 
Rep.  1096. 

181.  Omission  of  words  of  Inheritance  In 
deed  through  which  vendor  deralgns  title  will 
render  his  title  defective  where  character  of 
deed  is  such  that  absence  of  words  of  in- 
heritance raises  presumption  that  intention  to 
convey  fee  was  not  contemplated. — Daly  vs. 
Bernstein,  6  N.  M.  880,  28  Pac  Rep.  764. 

182.  Opinion  and  advice  of  coonsel  tbat 
title  la  insnUlclent  are  Immaterial^  and  pur- 
chaser must  accept  deed  if  title  is  in  fact 
food,  and  if  he  rejects  it  on  advice  of  counsel 
he  does  so  at  his  own  peril. — Winter  vs. 
Stock.  29  CaL  407.  412.  89  Am.  Dec.  67;  Mont- 
gomery vs.  Paclflo  Coast  L.  Bureau,  94  CaL 
214.  290,  28  Am.  St.  Rep.  122,  29  Pac  Rep.  640. 
BSee  Allen  vs.  Pockwitz,  108  CaL  86,  88.  42 
Am.  St  Rep.  99,  86  Pac  Rep.  1089. 

See  par.  181  this  note. 

188.  tame — €kNMl  faltb  la  aocepting  advlee 
tf  eoaasel  will  not  exempt  purchaser  from 
liability  for  breach  of  contract  If  in  fact  such 
adrlce  is  not  sound. — ^Montgomery  vs.  Paclflo 
Coast  L.  Bureau,  94  CaL  284,  290,  28  Am.  St. 
Rep.  122,  29   Pac  Rep.   640. 

184.  Same— Provision  tbat  title  Is  to  bo 
accepted  or  rejected  by  connsel  named  In  con- 
tract entitles  purchaser  to  refuse  to  accept 
deed  If  oounsel  In  good  faith  rejects  title 
regardless  of  lU  sufficiency.— Allen  vs.  Pook- 
witi,  108  CaL  86,  88.  89,  48  Am.  St.  Rop.  99, 
C  G^— 94 


86  Pac  Rep.  1089.  See  Churoh  vs.  Shanklln. 
96  CaL  626.  627-629,  80  Pac  Rop.  789.  17  U 
R.  A.  207  (where  in  effect  parties  had  ex- 
pressly submitted  title  to  attorneys  as  arbi- 
trators and  it  was  held  that  their  judgmentr 
If  they  acted  in  good  faith,  was  binding). 
See  par.  166  this  note 

196.  Outstanding  title  acqnlred  by  pnr» 
chaser* — ^Where  purchaser  enters  Into  posses- 
sion of  land  under  contract  of  purchase,  he 
will  not  be  permitted  to  obtain  an  outstanding 
title,  and  assert  it  against  his  vendor,  but 
such  title  will  inure  to  benefit  of  vendor  where 
vendor  Is  using  every  endeavor  to  secure 
title  for  use  and  benefit  of  purchaser  in  ful- 
filment of  his  contract  to  convey. — Frink  vs. 
Thomas.  20  Greg.  265.  26  Pac  Rep.  717.  18 
L.  R.  A.  289. 

19e.     Part  of  land  bold  by  InsaAdcnt  title,. 

vendor  Is  not  able  to  make  sufficient  deed. — 
Benson  vs.  Shotwell,  87  CaL  49,  60,  26  Pac 
Rep.  249;  Koshland  vs.  Spring,  116  CaL  689,. 
699,  700,  48  Pac  Rep.  68;  Morris  vs.  Courtney, 
120  CaL  63,  66.  66,  62  Pac  Rep.  129. 

Aa  to  InaaAclcncy  of  conveyance  of  part  of 
land,  see  par.  76  this  note. 

197.  Perfect  title,  within  meaning  of  con- 
tract to  make  same,  is  one  that  is  good  and 
valid  beyond  all  reasonable  doubt,  and  it 
must  be  "free  from  litigation,  palpable  de- 
fects, and  grave  doubts,"  and  should  consist 
of  "both  legal  and  equitable  titles  and  should 
be  fairly  dedudble.  of  record." — Turner  vs, 
McDonald,  76  CaL  177,  179,  180,  9  Am.  St.  Rep. 
189,  18  Pac  Rep.  262;  Reynolds  vs.  Borel,  86- 
CaL  638,  642,  26  Pac  Rep.  67;  Sheehy  vs. 
Miles,  98  CaL  288.  292,  28  Pac  Rep.  1046;  Peck- 
ham  vs.  Stewart,  97  Cal.  147,  163,  31  Pac.  Rep. 
928;  Bates  vs.  Howard,  106  CaL  178.  184,  38 
Pac  Rep.  716;  Koshland  vs.  Spring,  116  CaL 
689,  699,  48  Pac  Rep.  68.  See  Haile  vs.  Smith. 
118  CaL  666,  668,  46  Pac  Rep.  872;  Taylor  vs. 
Williams,  2  Colo.  App.  669.  81  Pac.  Rep.  604. 

As  to  dcflnltlon  of  good  and  svffidcnt  dccdr 
see  par.  177  this  note. 

Aa  to  <<lndlspntable  and  aatlsfactory  tkiXe/* 
see  par.  181  this  note. 

196.     Same — Coart%  opinion  In  favor  ef  tltlc^ 

it  would  seem,  is  not  conclusive  upon  ques- 
tion whether  purchaser  should  accept  it  if 
there  is  ground  for  reasonable  doubt  in  minds 
of  competent  authority. — Turner  vs.  McDonald. 
76  Cal.  177.  179.  9  Am.  St.  Rep.  189,  18  Pac 
Rep.  262. 

199.  Reasonable  donbts  aa  to  soffldeney  of 
title  are  sufficient  to  relieve  purchaser  from 
accepting  deed. — Sheehy  vs.  Miles,  98  Cal.  288,. 
292,  28  Pac.  Rep.  1046.  See  Reynolds  vs.  Borel, 
86  CaL  688,  642.  26  Pac  Rep.  67. 

999»  Record  Is  to  bo  looked  to  In  determin- 
ing sufficiency  of  title,  and  purchaser  Is  not 
required  to  rely  upon  word  of  mouth  of  vendor 
that  he  has  good  title. — Sheehy  vs.  Miles.  98 
CaL  288.  896,  296.  28  Pac  Rep.  1046.  See  Ben- 
son vs.  Shotwell.  108  Cal.  168,  87  Pac.  Rep. 
147;  Taylor  vs.  Williams.  2  Colo.  App.  669,  81 
Pac.  Rep.  604;  Collins  vs.  Delashmutt,  6  Oreg. 
61,  64;  Kane  vs.  Rlppey,  24  Oreg.  888.  88  Pac 
Rep.  986. 

291*  Rescission  of  oontraot  or  dissolution 
of  proposed  sale  takes  plaoo  when  purchaser 
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finds  from  search  of  title  that  he  cannot  ob- 
tain title  from  vendor,  and  vendor  and  pur- 
chaser are  restored  to  their  original  position. — 
Schroeder  vs.  Wittram,  66  CaL  636,  638,  6  Fao. 
Rep.  737;  Wilcox  vs.  Liattin,  9Z  Cal.  688,  694, 
29   Pac.   Rep.   226,   229. 

As  to  rlffht  to  rescind  If  conslderatloB  fallsi 
see  ante  1 1689  subd.  4  and  note. 

202.  Vendor's  Uen. — See  post  fifi  3046-3048 
and  notes. 

203.  WAIVER  OF  OBJOCTIOIfS  TO  DEfiD 
OR  TITLE  by  purchaser  results  if  he  accepts 
deed  without  pointing:  them  out  or  if  he  re- 
fuses to  accept  deed  upon  other  objections 
specified. — Grant  vs.  Beronio,  97  Cal.  496,  499, 
32  Pac.  Rep.  566;  Royal  vs.  Dennison,  109 
Cal.  658,  664,  42  Pac.  Rep.  89.  See  Rhorer  vs. 
Bila.  83  Cal.  51,  66,  23  Pac.  Rep.  274;  Scott 
vs.  Qlenn,  87  Cal.  221,  26  Pac  Rep.  405; 
O'Keefe  vs.  Dyer,  20  Mont.  477,  62  Pac.  Rep. 
196;  Harris  vs.  Chipman,  9  UUh  101,  88  Pao. 
Rep.   242. 

204.  Compare  I  Collins  vs.  Delashmutt,  f 
Ores:.  51,  56. 

Ae  to  objections  to  mode  of  offer  of  per- 
formance, see  ante  §  1501  and  note. 

205.  Deed  of  third  person  to  purchaser  ten- 
dered by  vendor  is  sufficient  unless  purchaser 
•objects  on  ground  that  he  is  entitled  to  deed 
from   vendor  and  gives  latter  opportunity  of 


obviating  such  objection. — ^Royal  vs.  Dennison, 
109  CaL  568,  563,  564,  42  Pac.  Rep.  39. 

200.  Objections  to  deed  tendered  by  par- 
cluuier  for  execution  which  is  not  in  proper 
form  of  such  as  vendor  is  required  to  make 
are  waived  if  they  are  not  seasonably  made 
after  taking  time  to  consider  deed  or  to  con- 
sult counsel,  and  if  he  retains  It  without  ob- 
jection he  will  not,  in  action  for  breach  of 
contract  to  convey,  be  heard  to  insist  that 
deed  was  not  in  proper  form. — Morgan  vs. 
Stearns,  40  Cal.  484,  438. 

207.  Omission  of  <»TenantB. — See  post  8  1788 
and  note. 


Ovtstandlng    mortgage    vnsatisfled      Is 

waived  if  purchaser  in  writing  specifies  other 
objections  without  pointing  out  existence  of 
mortgage. — Gates  vs.  McLean,  70  CaL  42,  48, 
49,  11  Pac.  Rep.  489. 

200.    Time  of  tendering  deed  is  wslved    If, 

when   deed  Is  rejected,  no   objection   Is  made 
as    to    time    of    its    execution. — Clarkin 
Lewis,  20  Cal.  684,  637. 
See  ante  1 1501  and  note. 


210.  Vendor  Is  bovnd  to  convey  what  pur- 
chaser  will  accept,  and  vendor  cannot  object 
that  there  are  encumbrances  upon  land  or 
defects  in  title  if  purchaser  is  satisfied  with 
title. — Grant  vs.  Beronio,  97  CaL  496,  499,  82 
Pao.  Rep.   556. 


§1732.    FORM  OF  OSANT  REQUIRED  BY  SUCH  CONTRACT  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  243. 

§  1733.  USUAL  COMMON-LAW  COVENANTS  REQX7IRED  BY  SUCH  CON- 
TRACTS,  WHEN.  An  agreement  on  the  part  of  a  seller  of  real  property  to  give 
the  usual  covenants,  binds  him  to  insert  in  the  grant  covenants  of  "seizin," 
^* quiet  enjoyment,"  "further  assurance,"  "general  warranty,"  and  "against  en- 


■cumbrances. 


>> 


History:     Enacted  March  21,  1872. 


1,  2.  Administrator'B  deed — No  warrant  of  title. 

3.  Covenants  of  warranty  and   for  quiet  en- 

joyment identical. 

4.  Covenants   running  with  land. 

5.  Express  agreement  as  to  covenants  to  bo 

made. 

6.  Implied  covenants  when  word   "grant"  is 

used  in  conveyance. 
7,8.  Merger  in  covenants  of  representations  as 
to  title. 
9.  Omission  of  covenants — ^Effect  of« 
.  10.  Quantity  not  warranted  when  sale  is  for 
sum  in  gross. 
11.  Quitclaim  deed— What  title  passes  by. 

!•  ADMINISTRATOR'S  DBBD  conveys  tO 
purchaser  title  of  decedent,  and  can  contain 
no  warranty  of  title. — Halleck  vs.  Guy,  •  CaL 
181,  lt7,  70  Amu  Dec.  648.  Bee  Adams  vs. 
Cuddy,  30  Mass.  (IS  Pick.)  460,  26  Am.  Dea 
830;  Ewlng  vs.  HiSTby,  7  Ohio  Part  I  198,  28 
Am.  Dec.  688;  Knowles  vs.  Blodgett,  16  R.  I. 
468,  2  Am.  St.  Rep.  918,  8  Atl.  Rep.  691. 

See  post  fi  1795  and  note. 

2.  Cannot  bind  estate  hr  wnmnty  deed* 
and  if  he  slves  warranty,  or  bond  for  war- 
ranty title,  he  alone,  in  his  personal  capaoity. 


la  bound  thereby. — Worthy  vs.  Johnson,  8  Oa. 
236,  52  Am.  Dec.  899;  Haven  vs.  Beckom,  11 
Ga.  3;  Christain  vs.  Staley,  28  Ga.  29;  Shock- 
lett  vs.  Ransom,  64  Ga.  368;  Colbert  vs.  Moore, 
64  €ku  603;  Lynch  vs.  Baxter,  4  Tez.  431,  61 
Am.  Dec.  736. 

S.  COVENANTS  OF  ^WARRANTY  AND  VOU 
aVIBT  ENJOYMONT  IDBNTICAIi  for  pur- 
poses of  case  in  which  it  Is  sought  to  recover 
back  purchase  money  for  failure  of  title. — ^Mc- 
Gary  vs.  Hastings,  89  Cal.  860,  866,  2  Am.  Rep. 
466. 

4.  CoTcnnnta  r—n tng  witk  land. — See  ante 

H  1460-1468  and  notes. 

5,  B3CPRBSS  AGRBBSnSNT  AS  TO  COVB. 
NANTS  TO  BB  MAOB  governs,  e.  g.  where 
vendor  binds  himself  to  make  sood  and  sufll- 
dent  conveyance  with  full  warranty  only 
affainst  his  heirs,  executors,  and  administra- 
tors, purchaser  Is  entitled  to  no  further  war- 
ranty.— Thompson  vs.  Hawley,  14  Oreir.  199, 
12  Pac.  Rep.   276. 

See  ante  fil781  and  nota 


Implied  eevenants  when  word  '^nuit'*  la 
la  eenveyanee. — See  ante  1 1118  and  note. 
7.     MBROBR   IN   OOTBN ANTS   OF  RBPRID- 


TU.  I,  ch.  I,  art.  III.]       FORM  OF  COVBXAXTS — ^SALB  OF  PBRSONALTT.  (1491)     881734-1789 


SENTATIONS  AS  TO  TITUB  results  when 
conveyance  Is  made;  rule  being  that  instru- 
ment contains  final  agreement  of  purchase, 
and  that  by  it,  in  absence  of  fraud,  their 
rights  and  liabilities  are  to  be  determined.—- 
Peabody  vs.  Phelps.  9  Cal.  213,  228.  See  Mo- 
Donough  vs.  Martin,  88  Ga.  675,  684,  16  S.  £2. 
Rep.  59,  18  It.  R.  A«  343. 

&  Compare  t  Wright  vs.  Car  ill  o,  22  Cal.  696, 
i04,  605  (wherein  court,  without  overruling 
Peabody  vs.  Phelps,  expresses  dissatisfaction 
wUh  it  and  declares  that  it  is  clearly  in  con- 
flict with  Alvarez  vs.  Brannan,  7  Cal.  503,  68 
Am.  Dec  274,  and  should  be  reinvestigated  in 
flome  proper  case);  Morris  vs.  Courtney,  120 
CaL  63,  65.  66,  52  Pac.  Rep.  129. 

Fraud  In  sale  of  real  eatate.^ — See  note  S 
Am.  Dec.   77-81. 

•i    OMISSIOX    OF    COVENANTS,    if    deed    is 


accepted,  leaves  purchaser  without  remedy 
upon  failure  of  title,  if  there  have  been  no 
false  representations  as  to  quality,  quantity, 
'condition,  or  encumbrances  upon  premises.—- 
Peabody  vs.  Phelps,  9  CaL  218,  228. 

As  to  ivalver  of  objections  to  deed,  see  ante 
8  1731  and  note. 

Parol  evidence  to  shovr  urarranty  ontslde  of 
deed  or  other  contract.^ — See  note  6  Am.  St. 
Rep.    199-201. 

10.  QUANTITY  NOT  V^ARRANTBD  WHEN 
SALE  IS  FOR  SUM  IN  GROSS,  and  not  by  acre, 
and  quantity  stated  is  qualified  by  words  "more 
or  less,"  and  there  is  no  abatement  if  number 
of  acres  is  less  than  stated  nor  compensation 
allowed  for  any  excess. — Britt  vs.  Marks,  20 
Oreg.  223,  25  Pac.  Rep.  636. 

11.  QUITCLAIM    DEED— Wrbat    title   paasea 

by. — See  ante  91118  and  note  pars.   17,   18. 


§  1734.  FORM  OF  SUGH  COVENANTS.  The  covenants  mentioned  in  the  last 
section  must  be  in  substance  as  follows :  '*The  party  of  the  first  part  covenants 
with  the  party  of  the  second  part,  that  the  former  is  now  seized  in  fee  simple  of 
the  property  granted ;  that  the  latter  shall  enjoy  the  same  without  any  lawful  dis- 
turbance; that  the  same  is  free  from  all  encumbrances;  that  the  party  of  the  first 
part,  and  all  persons  acquiring  any  interest  in  the  same  through  or  for  him,  will, 
on  demand,  execute  and  deliver  to  the  party  of  the  second  part,  at  the  expense  of 
the  latter,  any  further  assurance  of  the  same  that  may  be  reasonably  required ;  and 
that  the  party  of  the  first  part  will  warrant  to  the  party,  of  the  second  part  all 
the  said  property  against  every  person  lawfully  claiming  the  same." 

History:    Enacted  March  21,  1872. 


1.  Commissioziers'  note. 
t  Title  of  vendor. 

!•  ConuaiasloBera'  note  reads:  "Its  object 
is  the  same  as  that  of  §1092;  namely,  to  re- 
duce the  length  of  conveyances,  and  to  pro- 
vide a   plain  and  sufficient  form,   aa   is  done 


by  the  English  statute,  8  and  9  Vic,  c.  119. 
It  is  believed  that  the  form  here  given  is 
sufficient  to  cover  all  the  intricately  worded 
stipulations  usually  given  in  such  cases." 

2.    Title  of  vendor. — See  ante  S  1731  and  note 
pars.   143-201. 


ARTICLE   III. 

FORM   OP  THE    CONTRACT. 

S 1789.    Contract  for  sale  of  personal  property.      8  1741*    Contract  for  sale  of  real  property. 
S1740.    Contract  to  manufacture. 

§  1739.  CONTRACT  TO  SELL  PERSONAL  PROPERTY.  No  sale  of  personal 
property,  or  agreement  to  buy  or  sell  it  for  a  price  of  two  hundred  dollars  or  more, 
is  valid,  unless : 

1.  The  agreement  or  some  note  or  memorandum  thereof  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or  when  it  consists  of 
a  thing  in  action,  part  of  the  evidences  thereof,  or  some  of  them ;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price. 

History:     Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  243. 


1*  Applied,  cited,  construed,  referred  to,  ete. 
^  Acceptance  of  part  is  question  for  jury. 
3.  Cognate  provisiom 


4.  Delivery  to  carrier  insufficient. 

6.  Exchange — ^Form  of  contract. 

6.  Irrevocable  acceptance  is  necessary. 


n  1740^  1741     <14n>  COITTRAOT  TO  MANUFACTURED— STATUTlfl  OF  FRAUDf.     [DIt.  Ill,  Pt.  IV» 


!•    Applied,    elted,     construed,    referred    tOy 

eta,  in:  Kuts  vs.  Flelsher,  67  Cal.  98»  7  Pao. 
Rep.  196  (referred  to  as  Inapplicable);  Jami- 
son vs.  Simon,  68  CaL  17,  8  Pac  Rep.  608 
(construed  and  applied);  Terney  vs.  Doten.  70 
Cal.  399,  400,  402,  11  Pac.  Rep.  745  (construed 
and  applied);  Flynn  vs.  Dougrherty,  91  CaL 
669,  670,  27  Pao.  Rep.  1080,  14  K  R.  A.  230 
(construed  in  connection  with  §1740);  Mat- 
tingrly  vs.  Pennie,  105  Cal.  614,  619.  46  Am.  St. 
Rep.  87,  39  Pac.  Rep.  200  (applied);  Sayward 
vs.  Houghton,  119  Cal.  546,  561,  61  Pac  Rep. 
868,  62  Id.  44  (referred  to  in  dis.  op.);  Dau- 
phiny  &  Co.  vs.  Red  Poll  C.  Co.,  128  Cal.  648, 
549,  56  Pac.  Rep.  461  (cited). 

3.    Aceeptonce  of  part  la  anestiOB  for  Jary 

to  determine,  and  flndfnsr  will  not  be  disturbed 
on  appeal  unless  it  is  contrary  to  uncontro- 


verted   facts. — ^Dauphiny   A   Co.    vs.   Red   Poll 
C.  Co.,  128  Cal.  648,  649,  66  Pac.  Rep.  461. 

8.  Cosnato  provision  beingr  contained  in 
1 1624,  full  treatment  of  subject  of  statute  or 
frauds  has  been  iiven  under  that  section,  to 
which  reference  is  made.  See  particularly 
par.  184  et  seq.  of  note  to  that  section. 

4.  Delivery  to  carrier  Insnlllcleat,  but  there 
must  be  in  addition  receipt  and  acceptance  by 
buyer. — Jamison  vs.  Simon,  68  CaL  17,  18,  S 
Pao.  Rep.  602. 

S»  Bechance — ^Fonn  of  contract. — Sea  post 
11806  and  note. 

0.  Irrevocable  acceptance  ia  necessary  un- 
der this  section,  and  property  must  pass  into 
absolute  possession  and  control  of  buyer  when 
there  is  no  memorandum  of  sale. — ^Terney  vs. 
Doten,  70  CaL  899,  402,  11  Pac  Rep.  745. 


§  1740.  CONTRACT  TO  MANUFACTUBE.  An  agreement  to  manufacture  a 
thing,  from  materials  furnished  by  the  manufacturer,  or  hy  another  person,  is  not 
within  the  provisions  of  the  last  section. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cognate  provision. 
8.  Commissioners'  note. 

4.  Contract  to  cut,  famish,  and  deliyer  ttone- 

work. 

5.  Declaratory  of  prevailing  judicial  rule. 


!•  Applied,  eltedy  conetraed,  referred  to,  etc.. 
In:  Flynn  vs.  Dougherty,  91  Cal.  669,  670,  27 
Pao.  Rep.  1080,  14  L.  R.  A.  280  (construed  in 
connection  with   91729). 

2.  Cosaate  provision  beingr  contained  In 
§  1624,  full  treatment  of  subject  of  statute  of 
frauds  has  been  given  under  that  section,  to 
which  reference  is  made. 

3.  Commisaloners'  note  cites  followingr  au« 
thorities  In  support  of  exception  to  8 1739, 
contained  in  this  section:  Bronson  vs.  Wiman, 
10  Barb.  (N.  Y.)  406;  Courtright  vs.  Stewart, 
19  Barb.  (N.  T.)  466;  Parker  vs.  Schenck,  28 
Barb.  (N.  Y.)  88;  Sewall  vs.  Fitch,  8  Cow.  (N. 
Y.)  216;  Bennett  vs.  Hull,  10  John.  (N.  Y.) 
864;  Crookshank  vs.  Burrell,  18  John.  (N.  Y.) 
68,  9  Am.  Dec.  187;  Jackson  vs.  Covert,  6  Wend. 
(N.  Y.)  139;  Robertson  vs.  Vaughn,  6  Sandf. 
1;  Clayton  vs.  Andrews,  4  Burr.  2101;  Cooper 
vs.  Elston,  7  T.  R.  14  (7  Durnf.  &  EL);  Smith 


vs.  Surman,  9  Barn.  A  C.  661,  17  Bng.  C  I* 
448,  83  Rev.  Rep.  269;  Watts  vs.  Friend,  la 
Barn.  &  C  446,  21  Bng.  C.  L.  109,  84  Rev.  Rep. 
477;  BenJ.  Sales  70;  1  Kent  Com.  611;  Ross 
Vendors  8;  Story  Sales  9  260. 

4.  Contract  to  ont,  fvmlah,  and  deliver 
stoae-worlc,  where  work  to  be  performed  Is 
such  that  it  will  leave  material  unfit  for  gen- 
eral market,  is  essentially  one  for  labor,  and 
is  not  within  statute  of  frauds. — Elynn  va. 
Dougherty,  91  Cal.  669,  671,  27  Pac  Rep.  1080» 
14  L.  R.  A.  230. 

S»  Declaratory  of  rale  announced  by  weight 
of  authority,  to  wit,  that  **where  seller  is  to 
furnish  materials,  and  fashion  them  accord- 
ing to  specifications  furnished  by  purchaser* 
or  according  to  some  model  selected,  and 
when,  without  special  contract  entered  into  by 
parties,  thing  furnished  would  never  hav» 
been  put  In  particular  shape  or  condition  in 
which  it  was  furnished,  then  contract  is  es- 
sentially one  for  labor,  and  is  not  within 
statute  of  frauds."— Flynn  vs.  Dougherty,  91 
Cal.  669,  671,  27  Pac.  Rep.  1080,  14  K  R.  A. 
280. 

Contraet  to  maanfactnre  article, — See  mono- 
graphic note  9  Am.  Dec.  188*190. 


§  1741,  CONTRACT  FOB  SALE  OF  REAL  PROPERTY.  No  agreement  for  the 
sale  of  real  property,  or  of  an  interest  therein,  is  yalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing,  and  subscribed  by  the  party  to  be 
charged,  or  his  agent,  thereunto  authorized,  in  writing;  but  this  does  not  abridge 
the  power  of  any  court  to  compel  the  specific  performance  of  any  agreement  for  the 
sale  of  real  property  in  case  of  part  performance  thereof. 

History:     Enacted  March  21,  1872;  amended  liarch  80,  1874,  Code  Amdta. 
1873-4,  p.  248,  244. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Cognate  provision. 
8.  Memorandum  need  not  consist  of  formal  eon* 

tract. 

4.  Purchaser's  tkgreemeni  to  pay  for  land. 

5.  Signature  needs  be  1^  par^  to  be  charged 

only. 


1.  Applied^  dted,  eomatraed«  referred  to,  ete.» 
in:  Forrester  vs.  Flores,  64  CbI,  24,  26.  28  Pao. 
Rep.  107  (cited);  Brecklnrldsre  vs.  Crocker,  78 
Cal.  629,  884,  21  Pao.  Rep.  179  (construed  and 
applied);  Benson  vs.  Shotwell,  87  Cal.  49,  64, 
26  Pac  Rep.  249  (construed  and  applied); 
Meuz  vs.  Hoffue,  91  CaL  442,  446,  27  Pao.  R«p. 


Tit.  I,  ek.  II,  art.  I.] 


RIGHTS    AHD    OBLIGATIONS    OF    SBI^LBB. 


<14M>       111X46,1740 


T44  (applied) ;  Byers  vs.  Iiocka,  98  Cal.  498,  49S, 
V  Am.  St.  Rep.  218,  89  Pac.  Rep.  119  (con- 
strued); Nllea  ve.  Hancock,  140  Cal.  167,  169, 
n  Pac  Rep.  840  (applied);  In  re  EeUte  Rob- 
iuon,  142  CaL  168.  166,  76  Paa  Rep.  777  (ap- 
plied). 

8.  Coffuate  provlaloB  belnip  contained  in 
11624,  full  treatment  of  subject  of  statute  of 
frauds  has  been  griven  under  that  section,  to 
which  reference   is  made. 

Si    Memormndam  need  not  coatolst  of  fonnal 

eestraety  drawn  up  with  technical  exactness, 
although  it  must  contain  all  the  material 
elements  of  the  contract. — Breckinridsre  va 
Crocker,   78   CaL   689,   684,   686.   81   Pac.   Rep. 

171. 


4.    Pvrehasci's   asreemeat   to   pay  for  laad 

sold  and  conveyed  to  him  may  be  proved  by 
parol,  although  it  is  one  relating  to  sale  of 
land,  as  it  is  not  every  agreement  '*relating"  to 
sale  of  land  that  is  within  statute,  but  pro- 
vision is  that  agreement  "^or"  sale  of  land, 
etc.,  must  be  in  writing. — Byers  vs.  Locke,  98 
Cal.  493,  494-496,  87  Am.  St.  Rep.  218.  89  Pao. 
Rep.  119. 
See  par.  6  this  note. 

8.  Slgnatwo  aecd  bo  by  party  to  bo  eharsed 
oaly  to  render  contract  sufQcient  under  this 
section. — Benson  vs.  Shotwell.  87  CaL  49,  64. 
86  Pac  Rep.  849.  See  Fabian  vs.  Callahan.  66 
Cal.  169. 

See  par,  4  this  nota» 


CHAPTER  IL 

RIGHTS   AND   OBLIGATIONS   OF   TKB    SELLER. 

Artide  L    Bights  and  Duties  Before  Deliveiy,  SS 1748,  1748. 
n.    Deliveiy,  §§  1753-1758. 
HL    Warranty,   8§  1768-1778. 


ARTICLE  L 

RIGHTS    AND    DUTIES    BEFORE    DELIVERY. 
S1748.    When  seller  must  act  as  depoBitar/.        i  l749.    When  seller  may  resell. 

§1748.  WHEN  SELLER  MUST  ACT  AS  DEPOSITARY.  After  personal  prop- 
erty has  been  sold,  and  until  the  delivery  is  completed,  the  seller  has  the  rights 
and  obligations  of  a  depositary  for  hire,  except  that  he  must  keep  the  property, 
without  charge,  until  the  buyer  has  had  a  reasonable  opportunity  to  remove  it. 

History:     Enacted  March  21,  1872. 


CommlMiioBerfl^  note  le  as  follows:  "The 
teller  Is  bound  to  keep  the  thln^r  told  safely, 
even  If  the  buyer  does  not  come  at  the  proper 
time  to  take  It. — Sheldon  vs.  Skinner,  i  Wend. 
(N.  T.)  525.  21  Am.  Dec.  161.  But  he  is  en- 
titled  to    compensation    for    his    trouble. — Id. 


And  unqusstionably  h«  may  dlschar^a  himself 
of  the  burden  upon  due  notice. — See  the  chap- 
ter on  deposit  for  hire  (fit  1851-1868f ).  He 
may  also  deposit  the  thine:  with  a  third  per- 
son.— Bement    vs.    Smith,    15    Wend.    (N.    T.) 


§  1749.  WHEN  SELLER  IIIAY  RESELL.  If  a  buyer  of  personal  property  does 
Dot  pay  for  it  according  to  contract,  and  i^t  remains  in  the  possession  of  the  seller 
after  payment  is  due,  the  seller  may  rescind  the  sale,  or  may  enforce  his  lien  for  the 
price,  in  the  manner  prescribed  by  the  title  on  liens. 

History:     Enacted  Mrrch  21,  1872. 

1.  Applied,    cited,    eonstraed,    referred    to, 

etc. 

2.  Agent  may  bring  action  for  price,  when* 
3,4.  Agreement   to   sell   not  within  section^ 

Bescission  not  necessary. 
5-7.  Assampsit    to    recover    price— Qnantiim 
valebat — Tortious   taking. 

8.  Breach  of  warranty  as  defense  in  action 

for  price. 

9.  Commissioners'  note. 

10.  Contract   for  return  of  goods  to   seller 

to  be  resold. 

11.  Damages  for  buyer's  breach  of  contract. 

12.  Duty  of  buyer  to  pay  price. 


x6.  Evidence  of  value  immaterial  in  action 
for  agreed  price. 

14.  Excessive  quantity  delivered. 

15.  Expiration  of  term  of  credit  necessary 
before  action. 

16.  Fraudulent  intent  not  to  pay  for  goods. 

17.  Mechanics'  and  materialmen's  liens. 

18.  Mutual  and  dependent  stipulations  to  de- 
liver and  make  payment. 

19.  Obligation  of  seller  to  reseU  when  title 
has  passed  to  buyer. 

20,21.  Partial    payment — ITorfeitare   of   instal- 
ments paid. 
22.  Plcadin^^— Complaint  in  action  for  price. 


9 1749        <14IM) 


SBLLBR    MAT    RDSBLIi,    WHBIT. 


[DlT.  Ulf  Pt.  IV. 


28,  24.  Same  —  Same  —  Common   counts  —  Suffi- 
ciency of. 

25.  Same--Same— Contract  must  be  correctly 

described. 

26.  Same — Same — ^Form  of  complaint. 

27.  Same — Same — Offer  or  readineea  of  sell- 

er to  deliver. 

28.  Same — Same — Place   where    goods    were 

sold. 
29,30.  Same — Same — ^Variance   as   to   terms   of 
contract — Objection  waived. 

81.  Same — ^Answer— General    denial. 

82.  Same — Counterclaim     upon     breach     of 

warranty  in  action  for  price. 
33.  Possession  must  be  retained  to  preserve 
lien. 
84,  35.  Recovery  back  of  part  of  price--Sale  of 
goods  by  seller  after  breach. 

36.  Same — ^When  contract  is  rescinded. 

37.  Befusal  of  buyer  to  accept  goods. 

38.  Bemedies  of  seller  upon  non-payment. 
89, 40.  Same—Election  of  remedies — Notes  given 

in  payment. 

41.  Same— Bemedies  of  party  defrauded. 

42.  Bescission  of  contract. 

43.  Bestoration  of  property  by  buyer  upon 

rescission. 

44.  Besumption  of  possession  by  seller  upon 

non-payment   of    instalment. 

45.  Stoppage  in  transitu. 

46.  Undisclosed  principal  may  maintain  ac- 

tion for  price. 

47.  Wharfage  and  demurrage  are  chargeable 

to  buyer, 

1.  APPLIBD,  CITBDy  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Beauchamp  vs.  Archer, 
58  Cal.  431,  436,  41  Am.  Rep.  266  (applied); 
Gibbs  vs.  Ranard,  86  Cal.  681.  636,  26  Pac.  Rep. 
63  (referred  to  as  inapplicable);  Rayfield  vs. 
Van  Meter,  120  Cal.  416,  41»,  420,  62  Pac.  Rep. 
666   (construed). 

S.  AGONT  BfAT  BRING  ACTION  FOR 
PRICB  in  his  own  name  where  buyer  has 
contracted  with  him  as  principal. — Tustln  P. 
Assoc,  vs.  Earl  P.  Co.  (CaL  June  27,  1898). 
63  Pac  Rep.  693,  695. 

8.  AGREEMENT  TO  SELL  NOT  UTITHIN 
SECTION,  and  in  action  to  recover  damages 
for  failure  on  part  of  buyer  to  execute  con- 
tract of  sale  as  provided  in  contract  to  sell, 
seller  cannot  enforce  lien  against  property  or 
sell  it  as  property  of  buyer. — Gibbs  vs.  Ranard, 
86  CaL  631,  536,  25  Pac.  Rep.  63.  See  Hewes 
vs.  Germain  Fruit  Co..  106  Cal.  441.  39  Pac. 
Rep.  853;  Rayfield  vs.  Van  Meter,  120  Cal.  416, 
420.   62  Pae.  Rep.   666. 

4*  Rescission  not  necessarxy  and  restoration 
of  partial  payment  which  seller  has  received 
where  there  Is  no  sale,  but  merely  a^eement 
for  sale. — Rayfield  vs.  Van  Meter.  120  Cal.  416, 
419,  420,  62  Pac.  Rep.  666.  See  Tustln  P. 
Assoc,  vs.  Earl  P.  Co.  (Cal.  June  27,  1898), 
63  Pac.  Rep.  693.  699. 

B.  ASSUMPSIT  LIES  TO  RECOVER  PRICE 
where  delivery  has  been  made  and  obligation 
to  pay  is  fixed. — Schurts  vs.  Romer,  82  Cal. 
474.  479.  23  Pac.  Rep.  118. 

6.  Connt  In  qaantiun  Talebat  is  proper 
when  goods  have  been  sold,  but  seller  has  no 
right  of  action  on  express  contract. — Ruis  vs. 


Norton,  4  CaL  866,  368,  60  Am.  Dec.  618;  Peer- 
less Glass  Co.  vs.  Pacific  C.  &  T.  Co.,  121  Cal. 
641,  647,  64  Pac.  Rep.  101  (no  meeting  of 
minds  as  to  price). 

7.  Tort  vralved^  where  goods  have  been 
wrongfully  taken,  owner  may  bring  assumpsit 
as  upon  implied  contract  of  sale. — See  ante 
11721   and   note. 


8.     Breach  of  warranty  am  defense  In  aetloa 

for  price. — See  post  9  1786  and  note. 

8.  COMMISSIONERS*  NOTE  is  as  follows: 
"Rescinding  sale. — Fancher  vs.  Goodman,  29 
Barb.  (N.  Y.)  816;  Niel  vs.  Cheves,  1  BalL 
(S.  C.)  637.  Enforcement  of  lien. — Fancher 
vs.  (Goodman,  29  Barb.  (N.  Y.)  316;  Mallory 
vs.  Lord,  29  Barb.  (N.  Y.)  464;  Sands  vs.  Tay- 
lor, 6  John.  (N.  Y.)  896;  Bement  vs.  Smith, 
16  Wend.  (N.  Y.)  498,  497;  Bogart  vs.  O'Regan. 
1  E.  D.  Smith  (N.  Y.)  690;  Maclean  vs.  Dunn» 
4  Bing.  722,  16  Eng.  C.  Li.  129,  29  Rev.  Rep. 
714." 

« 

10.  COBnTRACT  FOR  RETURN  OF  GOODS 
TO    SELLER    TO    BE    RESOLD    by    him     for 

benefit  of  buyer  is  binding  upon  buyer  re- 
gardless of  any  right  which  he  may  have  had 
to  retain  goods  and  recoup  for  damages  if 
they  were  not  kind  bought,  and  in  action  for 
price  he  is  liable  for  difference  between  pric» 
and  what  goods  brought  when  resold  by 
seller. — ^King  vs.  Sheward,  97  Cal.  235,  237,  31 
Pac.  Rep.  1107. 

11.  Damages  for  buyer's  breach  of  contract* 

^See  post  fifi  3310,  3311  and  notes. 

12.  Dvty  of  buyer  to  pay  price. — See  post 
9  1784  and  note. 

18.  EVIDENCE  OF  VALVE  OF  PROPERTY 
IMMATERIAL  in  assumpsit  to  recover  agreed 
price. — Sanborn  vs.  Cunningham  (CaL  Aug.  16, 
1893),  33  Pac.  Rep.  894,  896. 

14.  Excessive  qvantlty  dellTcrcd. — See  post 
1 1763  and  note  pars.  27,  29. 

15.  EXPIRATION  OF  TERM  OF  CREDIT 
NECESSARY  BEFORE  ACTION  to  recover 
price  of  goods. — Rauer  vs.  Merani,  130  CaL 
616,   617,   63   Pao.   Rep.   31. 

10.  Fraadnlent  Intention  not  to  pay  for 
goods. — See  post  1 1784  and  note  pars.   24,   26. 

17.  Mechanics'    and    materialmen's    liens. — 

See  Code  Civ.  Proc.  S8 1183-1203  and  notes. 

18.  Mvtnal  and  dependent  stipulations  to 
dellTcr  and  make  payment. — See  post  S 176S 
and  note. 

18.  OBLIGATION  OF  SELLER  TO  RESELL 
-WHEN  TITLE  HAS  PASSED  TO  BUYER  does 
not  exist,  but  he  has  right  to  bring  action  for 
entire  purchase  price  or  seil  property  and 
bring  action  for  difference  in  case  sale  results 
in  loss. — Laasing  vs.  James,  107  Cal.  348,  368, 
40  Pac.  Rep.   634. 

ao.  PARTIAL  PAYMENT  made  at  time  of 
entering  into  contract  and  before  ascertain- 
ment and  delivery  of  goods  does  not  invest 
buyer  with  property,  and  right  of  seller  to 
have  whole  purchase  money  paid  before  part- 
ing with  possession  leaves  him  at  liberty  to 
rescind  upon  failure  of  buyer  to  make  full 
payment. — Beauchamp  vs.  Archer,  68  CaL  431» 
484,  436,  41  Am.  Rep.  226. 
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SI.    Forfcitmre  of  tBflialincBtfl  paid  will  not 

result  from  default  In  payment  of  one  instal- 
ment unless  contract  clearly  Indicates  such 
tatentlon  and  it  appears  that  time  is  of  es- 
sence of  contract,  even  thougrh  contract  ffives 
seller  rigrht  to  retake  possession  in  case  of 
default  in  any  payment  and  option  to  ter- 
minate contract. — Miller  vs.  Steen»  80  Cal.  402, 
407.  89  Am.  Dec  124. 

23i  PLBADINO* — Complaint  In  action  for 
price  must  allege  sale  or  delivery  and  show 
At  what  place  and  in  what  manner  indebted- 
ness accrued,  and  it  is  not  sufficient  to  allegro 
merely  indebtedness  and  set  forth  kind  of  ar- 
ticles and  their  prices. — ^Mershon  vs.  Randall* 
4  Cal.  824.  826. 

28.  Comnon  eonnts  are  avlBclent  In  action 
to  recover  for  groods  sold  and  delivered.— 
Abadle  vs.  Carrillo,  32  CaL  172,  176,  176.  See 
Pavislch  vs.  Bean,  48  CaL  864,  866  (action  for 
work  and  labor);  Mag'ee  vs.  Kast,  49  Cal.  141, 
145;  De  la  Guerra  vs.  Newhall,  66  CaL  21,  28 
(action  for  pasturing  cattle);  Quimby  vs. 
Lyon,  63  CaL  894,  895;  Pleasant  vs.  Samuels, 
114  Cal.  84,  37.  46  Pac.  Rep.  998. 

24.  Compares  Merritt  vs.  Glidden,  89  Cal. 
S59,  564,  2  Am.  Rep.  479  (to  effect  that  com- 
plaint following  common-law  form  is  sood 
only  against  general  demurrer);  Shade  vs. 
SIsson  M.  &  U  Co.,  116  CaL  857,  868,  47  Pac. 
Rep.  136. 

26.    Contract  must  be  correctly  described  as 

respects  buyer's  promise  to  pay,  otherwise 
rarlance  will  be  fatal. — Cummings  vs.  Dudley, 
CO  CTaL  383,  384,  385.  44  Am.  Rep.  68  (wherein 
plaintiff  alleged  promise  to  pay  money  and 
promise  proved  was  to  pay  part  of  price  in 
money  and  other  part  in  horses). 
See  par.  29  this  note. 

26.  Form  of  complalnty  set  forth  in  full, 
held  sufficient. — See  Abadle  vs.  Carrillo,  32 
Cal.  172;  Magee  vs.  Kast,  49  CaL  141. 

27.  OJIer   or   readiness   of  seller  to   deliver 

upon  performance  by  buyer  of  his  agreement 
must  be  alleged  in  action  against  buyer  for 
breach  of  contract  to  buy. — ^Barron  vs.  Frink, 
30  CaL  486,   489. 

28.  Place  mrhere  foods  mrere  sold  need  not 
be  alleged  in  complaint. — Behlow  vs.  Shorb,  91 
Cal.  141,  145,  27  Pac.  Rep.  646. 

28.  Variance  as  to  tenus  of  contract  not  al- 
lowable, as  plaintiff  is  bound  to  make  out 
contract  substantially  as  he  states  it  in  com- 
plaint— Hawkins  vs.  Borland,  14  Cal.  413,  416. 

See  par.  25  this  note. 

80.  Same — Variance  waived  by  failure  of 
seller  to  object  that  contract  is  inadmissible 
under  pleading. — Cummings  vs.  Dudley,  60  CaL 
383,  387,  44  Am.  Rep.   58. 

81.  8AHES  —  ANS'WER  —  General    denial    Is 

sufficient  to  entitle  defendant  to  prove  terms 
of  contract  and  to  show  that  they  are  differ- 
ent from  those  asserted  by  plaintiff. — ^Hawkins 
VB.  Borland,  14  CaL  418,  416. 

82.  Connter*Glalm  apon  breach  of  warranty 
ia  an  action  for  price. — See  post  1 1786  and 
note. 

88.     POSSESSION   MV«T    BB    RETAIXED    in 

order   to   preserve    lien    for    purchase    money 


where  there  is  no  agreement  In  writing  re- 
serving lien  or  other  attempt  to  comply  with 
statute  of  frauds. — Helm  vs.  Dumars,  8  CaL 
464,    467. 

Lien  of  seller  for  price. — See  post  8  8049  and 
note. 

S4.  RE2COVBRT  BACK  OF  PART  OF 
FRICB  is  not  permitted  to  buyer  when  he  is 
guilty  of  breach  of  contract  and  refuses  to 
go  forward  with  contract  and  pay  balance  of 
price. — Rayfield   vs.   Van   Meter,   120    CaL   416, 

418,  62  Pac.  Rep.  666. 

Aa  to  breach  of  contract  by  pnrchaaer  of 
land,  see  ante  fi  1781  and  note. 

8S.     Sale  of  goods  by  seller  after  breach  is 

immaterial  aa  respects  right  of  buyer  to  re- 
cover back  portion  of  price  which  he  has 
paid. — Rayfield  vs.  Van  Meter,  120  CaL  416,  419, 
62  Pac.  Rep.  666. 

39*  When  eontraet  Is  resdaded  for  non- 
payment and  seller  asserts  right  to  possession, 
partial  payment  is  recoverable  back. — Miller 
vs.  Steen,  80  CaL  402,  407,  89  Am.  Dec.  124. 

37.  RBFUSAL  OF  BUYBR  TO  ACCBPT 
GOODSy  wronerfully,  entitles  seller  to  resell 
them  for  highest  market  price  obtainable. — 
Hill  vs.  McKay.  94  CaL  5,  17,  29  Pac.  Rep.  406. 

Aa  to  eztlngnlsbment  of  obligation  by  offer 
of  performance,  see  ante  fi  1485  and  note. 

88.  RBHBDIBS  OF  SELLER  UPON  NON- 
PAYMENT, where  buyer  is  in  possession,  are 
action  to  recover  property  or  action  for  pur- 
chase price. — Parke  &  tu  Co.  vs.  White  R.  L. 
Co.,  101  CaL  87,  40,  41,  35  Pac.  Rep.  442;  Holt 
Mfg.  Co.  vs.  Ewlng,  109  CaL  353,  856,  42  Pac. 
Rep.    436. 

89.  Election  of  remedies  by  seller  by  pur- 
suit of  one  remedy  precludes  him  from  resort- 
ing to  other. — Parke  &  L.  Co.  vs.  White  R.  L. 
Co.,  101  CaL  37,  40,  41,  35  Pac.  Rep.  442;  Holt 
Mfg.  Co.  vs.  Ewing,  109  CaL  353,  356,  42  Pac. 
Rep.  436;  Rayfield  vs.  Van  Meter,  120  CaL  416, 

419,  420.  62  Pac.  Rep.  666;  Van  Allen  vs.  Fran- 
cis, 128  CaL  474,  480,  481,  56  Pac.  Rep.  339. 

40.  SaniO — ^Notes     given     In     payment     and 

which  remain  unpaid  in  seller's  hands  must 
be  delivered  up  to  buyer  where  seller  seeks 
to  take  property  from  possession  of  buyer. 
but  this  is  not  necessary  in  action  against 
buyer's  assignee  who  is  not  liable  on  such 
notes. — See  Van  Allen  vs.  Francis,  123  Cal. 
474,  480,  481,  56  Pac.  Rep.  839. 

41.  Remedies  of  party  defrauded  are  clear, 
viz.,  "trover  or  replevin  in  the  detlnet  or  tres- 
pass, or  replevin  in  the  cepit,  at  his  election. " 
— Butler  vs.  Collins.  12  CaL  457,  462;  Amer  vs. 
Hightower.  70  CaL  440,  444,  11  Pac.  Rep.  697. 

42.  RESCISSION  OF  CONTRACT See  ante 

§91688-1691  and  notes;  and  post  991785,  1786 
and  notes. 

48.  RESTORATION  OF  PROPERTY  BY 
BUYER  UPON  RESCISSION  Is  necessary  if 
he  resists  payment  upon  ground  of  fraud. — 
Upper  San  Joaquin  Irr.  C.  Co.  vs.  Roach,  78  Cal. 
552,  554,  21  Pac.  Rep.  304.  See  GIfTord  vs. 
Carvill,  29  CaL  689;  Fitz  vs.  Bynum,  66  OaL 
459. 

44.  RESUMPTION  OF  POSSESSION  BY 
SELLER  UPON  NON-PAYMENT  01>'  INSTAL- 
MENT is  permissible  where  contract  gives  such 
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rlgrht  even  thougrh  after  default  payment  of 
part  of  instalment  Is  made. — ^Hesrler  vs.  Sddy, 
«8  Cal.  697.  698.  699. 

4B«    Stoppage  In  tranaltib — See  post  H  307(« 
^080  and  notes. 

46.    UNDISCLOSED  PRINCIPAI<  HAT  MAIlff- 
TAUf    ACTTIOH    FOR    PBICD,    In    accordance 


with  familiar  rule,  but  he  must  show  agency 
and  power  of  agent  to  bind  him. — Rule  ▼&. 
Norton,  4  Cal.  866.  868.  60  Am.  Dec  618. 

As   to   action   by  buyer   who  Is   mtdiaeloseA 
principal^  see  post  91768  and  note. 

47*     Wharfase   and    demnrrave   are   charge* 
able  to  bnyer* — See  post  1 1766  and  note  par.  S. 


ARTICLE   IL 

DEUVEEY. 


i  1753.  Delivery  on  demand. 

5  1754.  Delivery,  where  made. 

1 1755.  Expense  of  transportation. 

i  1756.  Notice  of  election  as  to  delivery. 


8  1757.    Buyer's  direetions  as  to  manner  of  send- 
ing thing  sold. 
il758.    Delivery  to  be  within  reasonable  hours. 


§  1763.  DELIVEBY  ON  DEMAND.  One  who  sells  personal  property,  whether  it 
was  in  his  possession  at  the  time  of  sale  or  not,  mnst  put  it  into  a  condition  fit  for 
delivery,  and  deliver  it  to  the  buyer  within  a  reasonable  time  after  demand,  uzdess 
he  has  a  lien  thereon.  History:    Enacted  March  21, 1872. 


1.  Applied,    cited,    construed,    referred    to, 

etc. 

2.  "About"  qualifying  quantity. 

8.  Absence   of    seller   no    excuse   for   non* 
delivery. 
4,5.  Actual  removal  not  necessary — Betention 
of  possession  by  seller  at  buyer's  re- 
quest. 

6.  Agreement  between  parties  as  to  mode 

of  delivery. 

7.  Bill  of  lading  delivered. 

8.  Burden  of  proof  as  to  kind  of  property 

offered. 

9.  C.  o.  d. — ^Delivery  to  carrier  of  goods  so 

marked. 

10.  Cattle  must  be  assembled  ready  for  de- 

livery. 

11.  Common  carriei^Dclivery  to. 

12.  Complaint  must  allege  offer  or  readiness 

to  deliver,  when. 

13.  Completion  of  sale. 

14.  Conditional    sale — Delivery    awaits    hap- 

pening of  condition. 

15.  Contents  of  house  which  is  in  possession 

of  another. 

16.  Culling  by  buyer  not  permissible. 

17.  Damages  for  breach  of  contract  by  seller. 
18, 19.  Delivery — Fixes    time   of    payment — ^Not 

necessary  as  between  parties. 
20.  Delay  in    delivery — ^Waiver   of   damages 
by  acceptance. 
81,  22.  Determination      of     quantity — Counting, 
weighing,  and  measuring. 

23.  Duty  of  buyer  to  take  away  thing  sold. 

24.  Election  to  return  or  pay  for  property. 

25.  Entirety   of   contract — Different   articles 

at  different  prices  sold. 

26.  Same— Gross   sum   fixed   for  number   of 

like  articles. 
27-29.  Excessive   amount    delivered — ^Buyer   lia- 
ble,   when — Excess    of    authority    by 
agent. 
30.  Excuses  for  non-performance. 
81.  "F.   o.  b."  requires  seller  to  put  prop- 
erty in  condition,  etc. 


82.  Failure  of  consideration  for  note  when 

delivery  of  goods  not  made. 

83.  Frauds,  statute  of — ^Delivery  and  accept- 

ance required  by. 

84.  Fraudulent    transfers    against   ereditoEB, 

etc.,  when  no  delivery. 
85,36.  Growing    fruit   sold — ^Necessity   for    de- 
mand. 

87.  Identity  of  goods  offered  may  be  shown 

by  parol. 

88.  Inability  of  seller  to  make  delivery. 

89.  Loss  of  property  before  buyer  takes  pos- 

session. 

40.  Manual    delivery   to   buyer   unnecessary, 

when. 

41.  Mutual    and    dependent    obligations     to 

make  delivery  and  pay  price. 

42.  Same — ^Arrival  of  bill  of  lading  before 

payment. 

43.  Same — Delivery  prerequisite  to  action  on 

note  for  price. 

44.  Order  upon  another  for  delivery  of  goods. 

45.  Part  of  property  is  not  deliverable,  when. 

46.  Same — Delivery  in  instalments. 

47.  Same — Effect  of  buyer's  refusal  to   re- 

ceive part  upon  seller's  duty  to  deliver 
rest. 

48.  Same— Outfit  sold. 

49.  Same — ^Price  of  part  of  goods  recover- 

able, when. 

50.  Partnership—Delivery  to  one  partner  is 

sufficient. 

51.  Prevention  of  performance^ 

52.  Property  does  not  pass  absolutely  until 

goods  identified. 
58,54.  Question   of   fact   as   to   delivery — ^New 
trial. 

55.  Beasonableness  of  time. 

56.  Beceipt    and    acceptance    of    goods    dis- 

tinguishable. 

57.  Refusal  to  accept  before  offer. 

68.  Besale  by  buyer — Delivery  requisite  not- 
withstanding. 

59.  Besale  by  seller  renders  demand  nnnee- 
essary. 
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60.  Separation   and   identiileation  of   piop- 

corty  necessazy. 
6L  Shares     of     corporate     stock — ^Identical 

shares  need  not  be  deliyered. 

62.  Stoppage  in  transito. 

63.  Stranger's  performance  insufficient. 

6i.  Tender  of  goods  after  default  of  bnjer 
not  necessary. 

65.  Tender  of  price  in  action  for  non-deliy* 

erj  not  necessary. 

66.  Title  not  transferred,  when. 

67.  Undisclosed  principal  may  bring  action 

for  non-delivery. 

68.  Waiver  of  production  of  goods. 

69^70.  Warehonseman — (Delivery    to    buyer    of 

order  on — Several  buyers. 
71,72.  Same — ^Delivery  of   warehouse  receipt^ 

Indorsement. 

73.  Same — Betum  of  order  on  warehonseman 

to  broker. 

74.  Written    notice    by    buyer    unnecessary, 

when. 

L  APPLIBD^  OinSD,  OONSTUU  UD,  RBS- 
FRRBKn  TOy  etc,  In:  Schurts  vs.  Romer,  83 
CaL  474.  479,  S3  Pao.  Rep.  118  (referred  to  as 

inapplicable). 

X    «ABOirr>»   aUAIilFTINO   avANTmr,   as 

where  contract  is  for  ''about  fifty-three  thou- 
sand pounds/'  means  that  exact  number  of 
pounds  specified  is  not  to  be  delivered,  but 
that  seller  reserves  to  himself  certain  reason- 
able latitude  in  performance,  but  if  quantity 
delivered  is  less  than  quantity  contracted  for. 
buyer  is  at  liberty  to  refuse  to  accept  it.— 
Pblhemus  vs.  Heiman»  45  CaL  678,  677. 
See  pars.   21,   22  this  note. 

9>  ABSENCB  OF  8BL.LBR  Ilf  RBMOTD 
AEGIONS  Is  no  excuse  for  his  failure  to  make 
delivery.— Fruit  vs.  Phelps,  4  CaL  282,  288. 

4  ACTUAL  RBHOVAI^  NOT  NBCB8SART 
TO  CONSTITUTES  DBSLIVBRT,  but  it  is  suffi- 
cient that  there  are  circumstances  authorizing 
inference  of  changre  of  ownership. — Clark  vs. 
Rush,  19  CaL   898,  896. 

See  par.  40  this  note. 

8.  Retentloa  of  possession  %t  seller  at 
b«yer*B  request  under  arrangement  by  which 
seller  is  to  keep  property  for  buyer  is  not 
inconsistent  with  delivery. — Clark  vs.  Rush, 
19  CaL  898.  896. 

6L  AGREBMBNT  BSSTWBBN  PARTIBS  AS 
^  MODES  OF  DBIilVSSRTt  and  as  to  what 
shall  constitute  delivery  is  bindingr  upon  them, 
^  g.  if  buyer  agrrees  to  accept  goods  while 
they  are  mixed  with  other  like  goods  belong- 
ing to  seller  he  cannot,  in  action  for  price, 
object  that  there  was  no  delivery. — Smith  vs. 
Friend,  16  CaL  124,  126. 

7.  BILL      OF     liADINO     DBLFTBRBD      for 

goods  at  sea  is  sufficient. — See  Horr  vs.  Barker, 
S  CaL  609,  614. 

As  to  warehovso  reeelptSy  mte^  see  pars. 
M,  78  this  note. 

8.  BURDBN  OF  PROOF  AS  TO  KIND  OF 
PROPERTY  OFFBRED  to  buyer,  in  an  action 
against  him  for  breach  of  contract,  and  of 
showing  that  it  was  kind  called  for  by  con- 
tract, Is  upon  plaintiff. — Pacific  Coast  B.  Co. 
vt.  Bravinder,  14  Wash.  816,  44  Pac.  Rep.  644. 


9i  O.  0«  D« — Delivery  to  earrler  of  goods 
marked  "c.  o.  d."  manifests  Intention  to  retain 
control  of  goods,  and  is  not  delivery  to  buyer. 
— -Wasrner  vs.  Hallaok,  8  Colo.  176,  184. 

Bee  par.  81  this  note. 

10.  CATTLE  MUST  BE  ASSEMBLED  AND 
READY  FOR  DELIVERY  by  seller  on  day 
named  in  contract. — Maher  vs.  Riley,  17  CaL 
416,  416. 

11*  COMMON  CARRIER— DeUvery  to  is  de- 
livery to  buyer,  although  acceptance  may  not 
take  place  until  arrival  at  place  of  destination. 
^-Oates  vs.  Carquinez  Pack.  Co.,  78  CaL  439, 
448,  21  Pac.  Rep.  1  (holding  that  where  pay- 
ment is  to  be  made  by  weight,  shrinkage  of 
weight  in  transitu  falls  upon  buyer).  See 
A.  Westman  Merc.  Co.  vs.  Park,  8  Colo.  App. 
646,  81  Pac.  Rep.  946. 

As  to  dlstlnctloa  between  receipt  smd  ae- 
ceptance,  see  par.  66  this  note. 

13.  COMPLAINT  MUST  ALLEGE  OFFER 
OR   READINESS   TO   DELIVER^   WHEN.— See 

ants  81749  and  note  par.  27. 

18.  COMPLETION  OF  SALE  Is  not  efTected 
SO  long  as  anything  remains  to  be  done  be- 
tween buyer  and  seller. — Horr  vs.  Barker,  8 
CaL   603,    607. 

Acceptance  and  delivery  of  goods. — See 
notes  49  Am.  Dec.  826-340;  87  Am.  Rep.  16-22; 
60  Am.  St.  Rep.  237.  238;  96  Am.  St  Rep.  216- 
229. 

Reqnlsltefl  of  delivery.^ — See  note  60  Am.  St 
Rep.  287,  288. 

14.  CONDITIONAL  SALE,  as  where  cargo 
is  sold  and  it  is  agreed  that  contract  shall 
not  be  binding  until  arrival  of  ship, 
does  not  impose  on  either  party  duty  of  per- 
forming until  happening  of  such  condition. — 
Middleton  vs.  Ballingall,  1  CaL  446,  447. 

15.  CONTENTS  OF  HOUSE  MTHICH  IS  IN 
POSSESSION  OF  ANOTHER  may  be  taken  pos- 
session of,  notwithstanding  such  other's  pos- 
session of  house. — Ross  vs.  Sedgwick,  69  CaL 
247,  860,  10  Pac  Rep.  400. 

Id.  CULLING  BY  BUYER  NOT  PERMISSI- 
BLEy  e.  g.  where  he  is  entitled  to  take  any 
part  or  whole  of  refuse  lumber  that  may 
accumulate  in  manufacturing  timber  into  lum- 
ber he  may  take  whole  or  any  fractional  part 
of  refuse,  but  he  cannot  cull  it  over  and  select 
best  pieces  and  reject  others. — ^Waterman  vs. 
Morren,  68  CaL  217.  221,  9  Pac  Rep.  71. 

17.  Damages  for  breack  of  contract  by 
seller. — See    post    89  3308,    8809    and    notes. 

18.  DELIVERY — Fixes  time  of  payment^ 
when* — See  post  9  1784  and  note  pars.  14,  16. 

19.  Not  casentlal  to  validity  of  aale  except 
as  against  creditors  and  subsequent  pur- 
chasers.— ^Visher  vs.  Webster,  13  CaL  68,  60,  61. 

DELAY      IN      DELIVERY— Waiver      of 
by     acceptance. — See     monographic 
note  by  W.  W.  Nichols.  64  L.  R.  A.  718-721. 

21.     DETERMINATION     OF     QUANTITY     is 

only  material  as  fixing  amount  to  be  paid 
when  property  is  identified  and  price  per  ton 
agreed  upon  at  date  of  contract,  sale  being 
made  regardless  of  quantity. — Lassing  vs. 
James,  107   CaL  348,   867,  40  Pac.  Rep.   634. 
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^About**  auallfyins  anantlty. — See  par.  2 
this  note. 

22.  Countlnst  "wMghing,  or  nkemmvrfnm  In 
neceMwry  if  gooda  a.re  sold,  while  mingrled 
with  others,  by  number,  weight,  or  measure, 
rule  being:  that  sale  is  not  consummated  as 
to  any  article  sold  until  it  is  clearly  desigr- 
nated  and  its  identity  ascertained. — ^Horr  vs. 
Barker.  8  Cal.  608.  608;  McLaugrhlin  vs.  Piatti, 
27  Cal.  451,  452,  463;  Caruthers  vs.  McGarvey, 
41  Cal.  15,  16,  17  (weigrhin?).  See  Preston  vs. 
Knapp,  85  Cal.  559.  666,  24  Pac.  Rep.  811. 

23.  Doty  of  buyer  to  take  away  tlUnv  sold. 

— See  post  fi  1784  and  note. 

24.  Blectlon  to  retvm  or  pay  for  property. 

— See  post  9  1784  and  note  par.  20. 

25.  BNTIRETT  OF  CONTRACT.— Dlffereat 
nrtlcles  at  different  prices  belnflr  aoldy  contract 
is  not  entire  unless  taking  of  whole  is  essen- 
tial from  character  of  property  or  Is  made  so 
by  agreement  of  parties. — ^Norris  vs.  Harris, 
16  Cal,  226.  256;  Herzog:  vs.  Purdy,  119  CaL  99, 
101,  102,  61  Pac.  Rep.  27.  See  Sefton  vs.  Min- 
nesota T.  F.  Co.,  22  Oreff.  49.  29  Pac  Rep.  6. 

As  to  delivery  of  part  of  cood%  see  pars.  46- 
49  this  note. 

28.  Gross  snin  flxed  for  number  of  like  ar-* 
tldcsy  contract  is  entire. — ^Dabovich  vs.  Bmerlc, 
12  Cal.  171,  180;  Norrls  vs.  Harris.  16  Cal.  226, 
266. 

27.  BXCESSITB  AMOUNT  DELIVERED,  as 

where  1.000  sacks  of  flour  are  sold  and  1,196 
are  set  out  and  marked  in  buyer's  name  for 
him,  delivery  is  sood,  although  parties  may 
afterwards  adjust  excess. — Squires  vs.  Payne, 
6  Cal.   654.  669. 

28.  Buyer  Is  liable  for  entire  quantity  if  he 

accepts  more  than  he  has  bouerht. — See  Bedell 
vs.  Kowalsky.  99  Cal.  236.  83  Pac.  Rep.  904. 

20.  Excess  off  avthorlty  by  a^ent  in  accept- 
ing excess  beingr  shown,  buyer  is  not  liable 
on  contract  of  sale  for  more  than  he  bought.— 
Bedell  vs.  Kowalsky,  99  Cal.  236,  239.  83  Pa& 
Rep.    904. 

80.  Excnses  for  non-performanee. — See  ante 
§  1511  and  note. 

81.  <<F.  O.  B."  REQUIRES  SELLER  TO  PUT 
PROPERTY  IN  CONDITION  FOR  DELIVERY! 

and  in  case  of  sale  of  fruit  to  be  grrown  it  is 
incumbent  upon  seller  to  cultivate  orchard, 
pick  fruit,  pack  it  in  suitable  boxes  or  baskets, 
and  deliver  it  to  carrier. — Blackwood  vs.  Cut- 
ting: Pack.  Co.,  76  Cal.  212.  216,  9  Am.  St.  Rep. 
199,  18  Pac.  Rep.  248. 
See  par.  9  this  note. 

Effect   of   contract  to   ship   Koods   f.   o.   b.-— 

See  monographio  note  by  M.  M.  Mann.  62 
L.   K.   A.   795-808. 

82.  FAILURE  OF  CONSIDERATION  FOR 
NOTE  GIVEN  FOR  PRICE  results  where  seller 
Is  unable  or  refuses  to  make  delivery,  and  may 
be  set  up  as  defense  in  action  on  such  note.— 
Huss  L.  &  M.  Co.  vs.  Muscupiabe  Li.  &  W.  Co., 
120  Cal.  521.  527-529,  65  Am.  St.  Rep.  186,  62 
Pac.  Rep.   995. 

83.  FRAUDS,  STATUTE  OF— DcUvery  and 
acceptance  required  by. — See  ante  9  1624  and 
note. 


84.  Fraadvlent  transfer  as  against  creditors 
and  parchasersy  when  mo  delivery. — See  post 
1 8440  and  note. 

88.  GROWING  FRUIT  SOLD,  from  very 
nature  of  contract  delivery  takes  place  as  soon 
as  sale  is  made. — ^Dabovich  vs.  Bmerie,  7  CaL 
209,   212. 

Freedon  from  interraption  In  satberlnip 
frvit  snaraateed. — See  post  91763  and  note 
par.  14. 

Sd,  Demand  vnneccssaryy  except  for  pur- 
pose of  enabling  seller  to  comply  with  terms 
of  warranty  where  he  warrants  that  buyer 
shall  be  free  from  disturbance  in  s&therins 
fruit,  etc. — ^Dabovich  vs.  Emerio,  7  CaL  209, 
212. 

87.  IDENTITT  OF  GOODS  OFFERED  MAT 
BE  SHOWN  BT  PAROL  where  contract  is  in 
writiner. — ^Habenicht  vs.  Lissak,  77  CaL  139, 
146,  12  Am.  St.  Rep.  63,  19  Pac.  Rep.  260. 

88.  INABILITT  OF  SELLER  TO  MAKB 
DELrVERY  because  of  his  misfortune,  e.  g. 
his  inability  to  obtain  laborers,  is  no  defense 
in  action  by  buyer  for  non-delivery. — Jones 
vs.  Post,  6  CaL  102.  104. 

Excnses  for  non-performance  and  preven— 
tlon  of  performance. — See  ante  991611,  1613 
and  notes. 

89.  LOSS  OF  FROPBRTT  BEFORE  BUYER 
TAKES  POSSESSION  falls  upon  buyer,  where 
before  loss  sale  is  fully  consummated. — Gird- 
ner  vs.  Beswick,  69  Cal.  112,  118,  10  Pac.  Rep. 
278  (wherein  entire  band  of  horses,  etc.,  wera 
sold  and  seller  aerreed  that  when  they  were 
srathered  up  there  should  be  certain  number, 
and  it  was  held  that  loss  by  death  before 
they  were  gathered  up  fell  upon  buyer). 

40.  MANUAL  DELIVERT  TO  BUYER  UN- 
NECESSARY to  render  buyer  liable  for  prica 
if  under  contract  it  is  his  duty  to  call  for 
eroods,  but  it  is  sufficient  for  seller  to  prepare 
and  offer  them  for  delivery. — Crocker  vs. 
Field's  B.  &  a  Co.,  93  Cal.  682,  636,  29  Pac 
Rep.   226. 

See  pars  4,  6  this  note. 

41.  MUTUAL  AND  DEPENDENT  OBLIGA- 
TIONS TO  MAKE  DELIVERY  AND  PAY 
PRICE  arise  under  ordinary  contract  of  sale 
which  does  not  provide  with  reference  to  de- 
livery and  payment  that  one  shall  precede 
other,  and  neither  seller  nor  buyer  can  main- 
tain action  without  showing  performance  or 
offer  to  perform  on  his  part. — Cole  vs.  Swans- 
ton,  1  Cal.  61,  64.  62  Am.  Dec.  288;  Osborne  vs. 
Elliott,  1  Cal.  337,  338;  Fruit  vs.  Phelps,  4  CaL 
282,  283;  Crosby  vs.  Watkins.  12  Cal.  86,  88; 
Fowler  vs.  Fisk,  12  Cal.  112,  113;  Barron  vs. 
Frink,  30  Cal.  486,  488;  Veerkamp  vs.  Hulburd 
C,  &  D.  Co.,  68  CaL  229,  231,  41  Am.  Rep. 
265;  Beauchamp  vs.  Archer,  68  Cal.  431,  434, 
41  Am.  Rep.  266;  Blackwood  vs.  Cuttingr  Pack. 
Co..  76  Cal.  212,  216,  9  Am.  St.  Rep.  199.  18 
Pac.  Rep.  248;  Hanson  vs.  Slaven,  98  Cal.  877, 
881,  83  Pac.  Rep.  266;  Scribner  vs.  Schenkel. 
128  Cal.  250,  253,  60  Pac.  Rep.  860.  See  John- 
son-Locke Merc  Co.  vs.  Howard  (Cal.  July 
26,  1901),  66  Pac.  Rep.  963,  966  (intimation 
that  tender  of  price  was  not  necessary  after 
seller  had  refused  to  make  delivery);  Herzosr 
vs.  Purdy,  119  CaL  99,  102,  61  Pac.  Rep.  37. 
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DeliTerjr  amd  payment  eonciirreBt  condltloBS. 

^ee  post  11784  and  note  pars.  14-16* 

42.  Arrival  of  bUI  of  ladlns  belas  oondltlom 
«f  paymeaty  seller's  stipulation  to  ship  in 
first-class  cases  and  buyer's  stipulation  to  pay 
are  independent  stipulations,  to  be  performed 
at  different  times;  hence  if  buyer,  upon  ar- 
rival of  bill  of  lading,  pays  before  arrival  of 
goods,  such  payment  is  not  waiver  of  buyer's 
objection  to  cases. — Wheelock  vs.  Paclflo  P. 
G.  Co..  61  Cal.  223,  226. 

43.  Delivery  prereqalslte  to  action  on  note 
Siven  for  price  where  note  is  executed  at 
tame  time  as  contract  of  sale  and  promises  of 
buyer  and  seller  are  dependent. — Osborne  vs. 
Elliott.  1  Cal.   337,  838. 

44.  ORDEU    FOR    DBIilTBRT    OF    GOODS 

amounts  to  delivery  of  eroods  only  when  tney 
are  susceptible  of  Immediate  delivery;  and 
vhere,  upon  presentation  of  order  upon  mas- 
ter of  vessel,  buyer  is  answered  that  goods 
are  not  ready  to  be  discharged,  there  is  no 
delivery. — Stevens  vs.  Stewart,  8  Cal.  140,  148 
(question  arising  under  statute  of  frauds). 

As  to  order  on  warehooseman,  see  pars.  69, 
70  this   note. 

45.  PART  OF  PROPE»lTT  IS  NOT  DBLIV- 
ERABI/B  and  need  not  be  accepted  by  buyer 
if  contract  is  entire,  but  is  otherwise  if  con- 
tract is  not  entire. — Dabovich  vs.  Emeric,  12 
Cal.  171.  180;  Norris  vs.  Harris,  15  Cal.  226. 
256.  257;  Polhemus  vs.  Heiman,  46  Cal.  673, 
677;  Willamette  8.  M.  L.  &  M.  Co.  vs.  Union  L. 
ft  a  Co.,  94  Cal.  166,  168,  29  Pac  Rep.  773; 
Sun  Pub.  Co.  vs.  Minnesota  T.  F.  Co..  22  Oreg. 
49.  sub  nom.  Sefton  vs.  Minnesota  T.  F.  Co., 
29  Pac.  Rep.  6  (wherein  contract  was  not 
severable). 

As  to  entirety  of  eontrnct^  see  pars.  26-29 
this  note. 

As  to  partlnl  performanecy  see  ante  §1477  and 
note. 

Aji  to  offer  of  partial  perfomumeep  see  ante 
1 1486  and  note. 

4S.  Delivery  In  tnstalments  being  contem- 
plated, buyer,  after  having  accepted  part, 
upon  ascertaining  that  seller  does  not  Intend 
to  perform  fully,  may  return  part  so  accepted 
and  refuse  to  accept  less  than  whole. — Pol- 
hemus vs.   Heiman,   45  Cal.   673,   677. 

47.  Effect  of  bnyer's  refusal  to  receive  part 
of  goods,  where  contract  is  not  entire,  and 
separate  prices  are  fixed  for  separate  items,  is 
iDot  to  relieve  seller  from  duty  to  deliver  other 
articles. — Herzog  vs.  Purdy,  119  Cal.  99,  101, 
102.  51  Pac.  Rep.  27.  See  Norris  vs.  Harris, 
lis  Cal.  226.  256.  257;  More  vs.  Bonnet,  40  Cal. 
i251.  254,  6  Am.  Rep.  621. 

48.  Ontftt  sold,  e.  g.  printing  outfit,  even 
though  it  consists  of  separate  items  having 
•separate  valuations,  contract  Is  not  severable 
so  as  to  render  buyer  under  obligation  to  re- 
ceive some  items  without  others. — Sun  Pub. 
Co.  vs.  Minnesota  T.  F.  Co.,  22  Oreg.  49.  sub 
nom.  Sefton  vs.  Minnesota  T.  F.  Co.,  29  Paa 
Hep.  6. 

49*    Price  lesa   danaagcs  snstalncd  by  bnyer 

is  recoverable  where  part  of  goods  is  delivered 
and  accepted. — Cole  vs.  Swanston,  1  Cal.  51, 
^i  62  Am.  Dec  288;  Polhemus  vs.  Heiman,  45 


Cal.  573,  677,  678;  Willamette  S.  M.  L.  &  M.  Co.  vs. 
Union  L.  &  &  Ca,  94  Cal.  156,  157,  158,  29  Pac. 
Rep.  773. 

50.  PARTITBRSHIF — DellTery  to  one  part- 
ner la  snlBclent  where  sale  is  made  to  part- 
nership.— Blumenthai  vs.  Greenberg,  180  CaL 
384,  885,  386,  62  Pac.  Rep.  599. 

61*  Prevention  of  perfonnance. — See  ante 
IS  1512,   1514  and  notes. 

62.  PROPBRTY  DOBS  NOT  PASS  ABSO- 
liUTEIiT  unless  sale  be  completed,  and  it  is 
not  completed  so  long  as  anything  remains  to 
be  done  to  thing  sold  to  Identify  it  or  dis- 
criminate it  from  other  things. — Caruthers  vs. 
McGarvey,  41   CaL   16,  17. 

See  pars.  21,  22,  60  this  note. 

Sales — ^When  complete.^ — See  note  89  Am.  St. 
Rep.   44. 

5S.     4^1Ti:STION    OF    FACT    AS    TO    DBLIV- 

BRY  for  court  or  Jury  to  be  determined  from 
evidence  submitted. — Godchauz  vs.  Mulford,  26 
CaL  816,  826,  86  Am.  Dec.  178;  Claudius  vs. 
Aguirre,  89  Cal.  501,  503.  26  Pac.  Rep.  1077; 
Meads  vs.  Lasar,  92  CaL  221,  226,  28  Pac.  Rep. 
985;  Byrnes  vs.  Moore,  93  Cal.  893,  394,  29  Pac 
Rep.  70;  Porter  vs.  Bucher,  98  CaL  454,  459, 
83  Pac.  Rep.  835;  Dubois  ys.  Spinks,  114  CaL 
289,  298.  46  Pac.  Rep.   95. 

64.  New  trial  vHll  be  grantea  in  accordanea 
with  general  rule,  when  finding  is  wholly  un- 
supported by  evidence. — Grum  vs.  Barney,  6S 
CaL  254,  256;  Bell  vs.  McClellan,  67  CaL  288, 
285,  7  Pac  Rep.  699. 

68.  RBASONABIiBNBSS  OF  TIMB  la  ques- 
tion of  law  for  court  when  evidence  is  not  con- 
flicting.— Me.  Greene  vs.  Dingley,  24  Me.  181. 
Miss.  Eccles  vs.  New  Orleans  R.  Co.,  52  Miss. 
610.  See  Conn.  Mo  watt  vs.  Howland,  3  Day 
853.  Mass.  Hussey  vs.  Freeman,  10  Mass.  84. 
N.  H.  Hadduck  v&  Murray,  1  N.  H.  140.  9 
Am.  Dec  43. 

tSe,  RBCBIPT  AND  ACCBPTANCB  OF 
GOODS  DISTINGUISHABLB  in  that  one  con- 
sists of  taking  possession  of  same,  whereaa 
other  consists  of  doing  acts  which  preclude 
buyer  from  rejecting  them  because  they  are  not 
of  kind  or  quality  required  by  contract  or  for 
other  cause. — See  Wheelock  vs.  Pacific  P.  G. 
Cc,  51  CaL  228,  226;  Gates  vs.  Carquinez  Pack. 
Co.,  78  CaL  429,  442,  21  Pac.  Rep.  L, 

See  par.  42  this  note 

67*    Refoaal    to    accept    before    offer.  —  See 

ante  { 1515  and  note. 

65.  RBSALB  BT  DUYBR  IS   NO  DBFBNSB 

in  action  against  seller  for  non-delivery  with- 
in proper  time. — Gunter  vs.  Sanchez,  1  CaL 
45,  49. 

60.  Resale  by  seller  renders  demand  nn- 
necessary,  as  he  thereby  incapacitates  himself 
from  making  delivery  or  otherwise  performing 
his  contract. — ^Herzog  va  Purdy,  119  CaL  99, 
102,   51  Pac  Rep.   27. 

As  to  prevention  of  perforn&ancc,  see  ante 
Si  1511,  1512  and  notes. 

As  to  resale  of  land,  see  ante  { 1731  and 
note. 

eO.  SEPARATION  AND  IDBNTIFICATION 
OF  PROPBRTY  IS  NBCBSSARY  in  orCer  to 
complete   sale    where   property    mingled    with 
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Others  is  sold  by  number,  welgrht,  or  measure. 
— ^Adams  vs.  Gorham,  6  Cal.  68,  71;  McLauffh- 
Un  vs.  Plattl.  27  CaL  461,  462,  468.  See  Horr 
vs.  Barker,  6  CaL  489,  8  Id.  603;  Blackwood 
vs.  Cutting:  Pack.  Co.,  76  Cal.  21S,  217,  218, 
9  Am.  St  Rep.  199,  18  Pac  Rep.  248. 

See  par.  52  this  note. 

As  to  duty  to  separate  things  which  are 
mixed  with  others,  see  ante  S  1497  and  note. 

61.     SHARKS       OF      CORPORATB       STOCK 

belnff  sold,  one  share  is  as  erood  as  another, 
provided  corporation  is  same,  and  delivery 
need  not  be  made  of  any  particular  shares. — 
See  Hawley  vs.  Brumasim,  88  CaL  894,  899; 
Eames  vs.  Haver,  111  CaL  401,  48  Pac.  Rep. 
1120;  Schultz  vs.  CRourke,  18  Mont  418,  431, 
46  Pac.  Rep.  634. 

02.  Stoppage  In  transitu. — See  post  S|  8076- 
8080  and  notes. 

68.  STRANGBR'S  PBRPORBIANCB  INSUP- 
FICIBNT. — Where  seller  of  ship  at  time  of 
sale  takes  note  in  payment,  and  promises  of 
buyer  and  seller  are  dependent,  tender  of  bill 
of  sale  executed  by  third  person  Is  not  ouffl* 
dent  offer  on  part  of  sellei*  to  comply  with 
contract  to  entitle  him  to  maintain  action  on 
note. — Osborne  vs.  Elliott,  1  CaL  337,  83S.  339. 

64.  TETTDBR  OF  GOODS  AFTBR  DBFAUI/T 
OF    BUYBR    by    decllnlngr    to    pay    for    groods 

already  received  is  not  necessary  to  entitle 
seller  to  enforce  oblieration.  — >  Seribner  vs. 
Schenkel,  128  CaL  260,  263,  60  Pac.  Rep.  860. 

65.  TBNDBR  OF  PRICB  IN  ACTION  FOR 
NON-DBLITERT  need  not  be  shown,  where 
payment  and  delivery  are  concurrent  condi- 
tions, but  it  is  sufficient  for  buyer  to  show  that 
he  was  ready  and  wiUingr  to  receive  and  pay. 
— Crosby  vs.  Watkins,  12  CaL  86,  88.  See 
Hanson  vs.  Slaven,  98  Cal.  877,  381,  882,  83 
Pac  Rep.  266. 

66.  Title  traasferredy  -when.  —  See  ante 
ii  1140,  1141  and  notes. 

67.  AN  UNDISCIiOSBD  PRINCIPAIi  MAT 
BRING  ACTION  FOR  NON-DELIVBRY  where 
he  shows  authority  of  a^ent  to  bind  him. — 
Crosby  vs.   Watkins,   12   CaL   86,   87,   88. 


As  to  action  by  vndlselosed  seller  who  fa 
prlnclpalf  see  ante  11749  and  note  par.  46. 

6&     ^WAIVBR  OF  PRODUCTION  OF  GOODS 

results  where  buyer  repudiates  contract,  and 
In  such  case  offer  to  produce  them  and  ability 
to  do  so  are  sufficient — Eames  vs.  Haver.  Ill 
CaL  401,  408,  48  Pac.  Rep.  1120.  See  Hanson 
vs.  Slavin,  98  CaL  877,  882,  883,  38  Pac.  Rep. 
266. 

As  to  efleet  of  refnaal  to  accept  perform* 
ance  before  offer,  see  ante  {  1616  and  note. 

68.  ^WARBHOUSCMAN.— Delivery  of  order 
on  to  bayer  is  sufficient  as  delivery  of  goods 
In  hands  of  warehouseman. — Ohirardelli  va. 
McDermott,  22  CaL  639,  641.  See  Horr  ts. 
Barker,  8  CaL  603,  607. 

70w  Same — Bntlro  quantity  sold  to  separate 
bnyers  and  orders  griven  upon  warehouseman 
to  each  buyer  and  accepted,  no  segregration  is 
necessary  as  between  seller  and  buyer  to  com- 
plete sale. — Horr  vs.  Barker,  8  CaL  603,  608; 
Horr  v&  Barker,  11  CaL  898,  402,  408,  70  Am.' 
Dec.  791. 

71*  DellTory  of  'warehonse  receipt  is  suf- 
ficiency as  delivery  of  snoods  represented  by 
it — Horr  vs.  Barker,  8  CaL  609,  614.  See 
Greenbaum  vs.  Martinez,  86  Cal.  469,  464,  26 
Pac.  Rep.  12. 

72.  Same — Indorsement  of  receipt  nnneccs* 
sary  when  it  recites  that  sroods  are  deliver- 
able on  return  of  receipt — ^Horr  vs.  Barker,  8 
CaL  609,  614. 

78.  Retvm  of  order  en  ^rarehonaeman  to 
broker  who  negotiated  sale  for  delivery  to 
seller  is  not  sufficient  as  rescission  of  contract 
if  seller  refuses  to  accept  order,  as  buyer 
thereby  thereafter  constitutes  broker  as  his 
own  a^ent — Ghirardelll  vs.  McDermott,  22  CaU 
689.  642. 

74.  1¥RITTBN  NOTICB  BT  BUTBR  UN- 
NBCBSSARY  when  delivery  is  to  be  made  at 
place  desisrnated  by  buyer  at  any  time  after 
six  weeks  from  date  of  making:  contract,  upon 
three  days'  notice. — Fruit  vs.  Phelps,  4  Cal. 
282. 


§  1764.  DELIVERY,  WHERE  MADE.  Personal  property  sold  is  deliverable  at 
the  place  where  it  is  at  the  time  of  the  sale  or  agreement  to  sell,  or  if  it  is  not  then 
in  existence,  it  is  deliverable  at  the  place  where  it  is  prodnced. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cattle  being  fed  at  time  of  sale. 

3.  Commissioners*  note. 

4.  Common  carrier — ^Delivery  to. 

5.  Corporate  stock  deliverable  where  situated. 

6.  Express  agreement  as  to  place  of  delivery, 

7.  Farm  produce  deliverable  at  farm. 

8.  Lumber  deliverable  at  mill  yard. 

9.  Manufactured  article  deliverable  at  factory. 

10.  Offer  of  performance — ^Where  to  be  made. 

11.  Presumption  as  to  place  of  delivery. 


1.  Applied*  elted,  eonetmedy  referred  to*  etc.. 
In:  Mattlnsly  vs.  Roach,  84  Cal.  207.  218.  88 
Pac.  Rep.  1117  (cited). 

9.     Cattle  belnff  fed  at  time  of  sale  are  de« 

llverable,  contract  belns  silent  upon  question, 


at  place  where  they  are  belnir  fed. — See  Smith 
vs.  Glllett,  60  111.   290.  297,  298. 

Place  of  delivery. — See  note  18  Am.  Deo.  678» 
574. 

8.  Commlsslonem'  note  cites  following 
cases  in  support  of  this  section:  Rice  vs. 
Churchill,  2  Den.  (N.  Y.)  146;  Bronson  vs.  Glea- 
son,  7  Barb.  (N.  T.)  472;  Barr  vs.  Myers,  8 
Watts  &  &  (Pa.)  296;  Salter  vs.  Woollams,  8 
Man.  &  G.  660,  40  Engr.  C.  L.  659;  Smith  vs. 
Chance.  2  Barn.  &  Aid.  762.  763,  4  Engr.  C.  1m 
788,  21  Rev.  Rep.  486;  Wood  vs.  Manley.  11  Ad. 
&  B.  84.  89  Engr.  C.  L.  19;  Wood  vs.  Leadbitter. 
18  Mees.  &  W.  888;  Taplin  vs.  Florence,  10  C. 
B.  744,  766,  70  Eng.  C.  L.  748;  Wood  vs.  Tas- 
sell,  6  Q.  B.  284  (6  Ad.  ft  B.  N.  a),  61  Bnff.  a 
L.  284. 
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4,  Commoa  carrier — DellTer^  to» — See  ante 
11753  and  note. 

9.  Corporate  stock  la  dellTerablo  at  place 
wkere  It  la  at  time  of  contract  In  absence  of 
ttipulatlon  to  contrary. — ^Mattlng-lj  vs.  Koach, 
t4  CaL  207,  213.  28  Pac  Kep.  1117. 

C    Ebcpreea   a>i'<eiaent   aa   to   place   of    do* 

Uvcrr  may  be  made  and  controls. — See  Mat* 
tlnsly  TB.  Roach.  84  CaL  207,  213,  23  Pac  Rei>. 
1117. 


T«    Farm    produce    deliverable    at    fferm    of 

him  who  undertakes  to  make  delivery. — ^Liob- 
dell  vs.  Hopkins,  5  Cow.  <N.  Y.)  616,  518. 

8>    IiiuBber   la    dellTerable   at   mill   yard   at 


which  it  is  kept  by  one  who  is  to  maka  dolly- 
ery. — Rice  vs.  Churchill,  2  Den.  <N.  Y.)  146, 
146. 

0.  naaufactared  article  made  to  order  is 
deliverable  at  place  of  manufacture. — See 
Ooddard  vs.  Binney,  116  Mass.  460,  466,  16  Am. 
Rep.  112. 

10.  Offer  of  performaace — ^Whero  to  bo 
made. — See  ante  SI  1488,  1489  and  notes. 

11.  PresamptloB  aa  to  place  of  delivery  is 

that  article  was  delivered  at  place  where 
article  was  made. — Byrum  vs.  Stockton  Com- 
bined H.  &  A.  Wks.,  91  CaL  667,  669,  27  Pac 
Rep.  1098. 


§  1765.  EXPENSE  OF  TRANSPORTATION.  One  who  sells  personal  property 
must  bring  it  to  his  own  door,  or  other  convenient  place,  for  its  acceptance  by  the 
buyer,  but  further  transportation  is  at  the  risk  and  expense  of  the  buyer. 

History:     Enacted  March  21,  1872. 


L  Buyer's  risk. 

2.  Discount  on  goods  not  applicable  to  freight. 

3.  Wharfage  and  demurrage  are  chargeable  to 

huyer. 

1.  Buyer's  rlek. — See  monofffapblc  note  76 
Am.  St.  Rep.  77-79. 

2.  DIecoiutt     OB    ffooda    not     applicable    to 

ftHi^t,  e.  g.  buyer  who  aerrees  to  pay  seventy- 
five  per  cent   "of  present   wholesale   cost   at 


present  time,  with  freight  added/'  must  pay 
entire  freight. — Morris  ys.  Edwards,  10  Mont. 
298,  26  Pac.  Rep.  1080. 

S.  Wbartase  and  demmraffe  are  eharseable 
to  buyer.  In  absence  of  stipulation  to  contrary, 
and  if  seller  pays  same  he  may  recover  back 
from  buyer  amount  paid. — ^Blanchard  vs.  Pa- 
cific Rollingr  Mill  Go.  (CaL  April  24,  1894),  86 
Pac.  Rep.  684. 


§  1756.  NOTICE  OF  ELECTION  AS  TO  DELIVERY.  When  either  party  to  a 
contract  of  sale  has  an  option  as  to  the  time,  place,  or  manner  of  delivery,  he  must 
glive  the  other  party  reasonable  notice  of  his  choice ;  and  if  he  does  not  give  such 
notice  within  a  reasonable  time,  his  right  of  option  is  waived. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  constraed,  referred  to,  etc 

2.  Ck)inmi88ioners'  note. 

t  Option  as  to  place  of  delivery. 

4.  Option  as  to  time  for  delivery. 

5.  Time  for  selection  and  delivery  fixed  by  buyer. 


1*  Applied,  cited,  eoBstraed,  referred  to,  eta. 
tn:  Mattingrly  vs.  Roach,  84  C&l.  207.  SIS.  it 
Pftc  Rep.  1117   (referred  to). 

&  Cemmlaeleneni^  note  cites:  Roireni  vs. 
Van  Hoesen,  12  John.  (N.  T.)  221;  Gilbert  vs. 
Danforth,  6  N.  T.  686;  Llvlngrston  vs.  Miller, 
11  N.  T.  80;  Peck  vs.  Hubbard,  11  Vt.  612. 


S*    OptloB  as  te  place  of  dcllverj'  may   be 

provided  for  in  contract,  but  parties  have 
none  except  such  as  Is  so  ^Iven. — See  Mat- 
tlnsrly  vs.  Roach,  84  CaL  207,  218,  28  Pac.  Rep. 
1117. 

See  ante  i  1849  and  note. 

4.  Option  as  to  time  for  delivery. — See  ante 
f  1491  and  note. 

8.  Time  for  seleetloB  and  delivery  Axed  by 
buyer,  contract  being:  silent,  and  seller  having 
asreed  to  such  time,  buyer  Is  concluded  by 
such  selection.— Beauchamp  vs.  Archer,  68  CaL 
481,  486,  41  Am.  Rep.  266. 


§1757.  BUTES'S  DIBEGTIONS  AS  TO  UANNEB  OF  SENDING  THING 
SOLD.  If  a  seller  agrees  to  send  the  thing  sold  to  the  buyer,  he  must  follow  the 
directions  of  the  latter  as  to  the  manner  of  sending,  or  it  will  be  at  his  own  risk 
diiring  its  transportation.  If  he  follows  snch  directions,  or  if,  in  the  absence  of 
special  directions,  he  uses  ordinary  care  in  forwarding  the  thing,  it  is  at  the  risk 
of  the  buyer.  History:     Enacted  March  21, 1872. 

1  Applied,  cited,  constmed,  referred  to,  ste. 
1  Gommissionerr  note. 


L  Applied,  elted,  eoastrved,  referred  te,  etc., 
<a:  Mattlngrly  vs.  Roach,  84  Cal.  207,  218,  28 
I**e.  Rep.  1117  (referred  to). 

8.    Cemmlesteaere*  Bote  is  as  follows:    "Bull 


vs.  Robinson,  10  Bzeh.  842;  Orcutt  vs.  Nelson, 
67  Mass.  (1  Gray)  686;  Jones  vs.  Sims.  6  Port 
(Ala.)  161.  If  nothing  Is  said  as  to  time,  the 
roods  must  be  sent  within  a  reasonable  time. 
— Ellis  vs.  Thompson,  8  1£.  &  N.  446;  Jones  vs. 
Qibbon,  8  Ex.  920;  Sansom  vs.  Rhodes,  8  Scott 
644.    But  If  the  'time'  ta  expressed  la  the  ooa- 
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tract,  the  question  Is  one  of  construction  and 
of  law  for  the  court — Benj.  Sales,  506.  De- 
livery 'directly/ — Duncan  vs.  Topham,  8  C.  & 
B.  226.  'As  soon  as  possible.' — ^Atwood  vs. 
Smery,  1  C.  B.   (N.  8.)  110,  87  Ens.  C  K  108. 


'Reasonable  time.' — Brlgrhtly  vs.  Norton.  8  B. 
&  8.  805;  Toms  vs.  Wilson,  4  B.  &  8.  442. 
•Forthwith.* — Staunton  vs.  Wood,  16  Q.  B.  (le 
Ad.  &  B.  N.  a)  688,  71  Ener.  C  L.  637;  RoberU 
vs.  Brett,  11  H.  of  L.  837." 


§  1758.    DELIVERY  TO  BE  WITHIN  SEASONABLE  HOUBS.    The  delivery  of 
a  thing  sold  can  be  offered  or  demanded  only  within  reasonable  hours  of  the  day. 

History:     Enacted  March  21,  1872. 

1.  Commissioners'    note.  S>     Olfer  of  performaace— Wlien  to  be  made* 

2.  Offer  of  performance — ^When  to  be  made.  -^See  ante  H1490,  1491  and  notes. 

1.     CommlMlonen*   note   cites:      Startup    ▼■•  Reasonable  boar  for  deUTcr3r.r-See   note   18 

Macdonald,   2  Man.   &  Or.   896,   40   Enff.   C.  Lb      ^^^  ^^^  •^^t  575. 
429. 


ARTICLE  in. 

WARRANTY. 

S  1763.    Warranty,  what  8  1770. 

8  1764.    No  implied  warranty  fai  mere  contract  8  1771. 

of  sale. 

8  1765.    Warranty  of  title  to  personal  property.  8 1772. 

8  1766.    Warranty  on  sale  by  sample.  §  1773. 

8  1767.    When  seller  knows  that  buyer  relies  on  §  1774. 

his  statements,  etc.  8  1775. 

8  1768.    Merchandise  not  in  existence.  8 1776. 

8  1769.    Manufacturer's  warranty  against  latent  §  1777. 

defects.  8 1778. 


Thing  bongbt  for  particular  purpose^ 
When    thing   cannot    be    examined    by 

buyer. 
Trade-marks. 
Other  marks. 

Warranty  on  sale  of  written  instrument. 
Warranty  of  provisions  for  domestic  use. 
Warranty  on  sale  of  good-will. 
Warranty  upon  judicial  sale. 
Effect  of  general  warranty. 


§  1763.  WAEBANTT,  WHAT.  A  warranty  is  an  engagement  by  which  a  seller 
assures  to  a  buyer  the  existence  of  some  fact  affecting  the  transaction,  whether 
past,  present,  or  future. 

History:    Enacted  March  21,  1872. 

1.  Applied,    cited,    construed,    referred    to, 

etc. 

2.  Agreement  to  sell — No  warranty  in  con- 

nection with. 
8.  Approval  of  article — Change  in  member^ 
ship  of  committee. 

4.  Brand  of  commodity  named  in  sale  note. 

5.  Breach  of  warranty — Remedies,  pleading 

and  practice. . 

6.  Caveat  emptor  does  not  apply  when  goods 

warrant^. 

7.  Consideration   for   warranty. 

8.  Damages  for  breach  of  warranty  of  qual- 

ity. 

9.  Defects  amounting  to  breach  of  warranty 

of  soundness. 

10.  Delivery   and   receipt   of   goods  without 

acceptance  not  waiver  of  breach. 

11.  Estoppel  of  buyer  by  account  rendered. 

12.  Executory  contract  may  contain  warranty. 

13.  Expression     of     favorable     opinion     of 

goods. 

14.  Freedom  from  disturbance  and  interrup- 

tion in  gathering  fruit  warranted. 

15.  Letters  written  after  sale  not  warranties. 
16, 17.  Merchantable    quality-^ize— Slight    im- 
perfections. 

18.  No  particular  form  of  words  necessary. 

19.  Parol   evidence  not   admissible  to   show 

warranty. 

20.  Place  and  time  of  breash  of  warranty. 


21.  Quality   and   adequacy  of   material   dis- 
tinguished. 
22,23.  Question    of    fact    for    jury — Effect    of 
representations — ^Whether    warranty    ia 
broken. 

24.  Satisf actoriness  to  buyer  necessary,  when. 

25.  "Seeds"  not  warranted  to  germinate. 

26.  Set-off  allowed  in  action  for  price. 

27.  Starting  machine  to  be  by  seller. 

28.  Work  warranted — ^Material  not  included. 

29.  Written    warranty    supplants    oral    rep- 

resentations. 

!•  APPLIBDy  CITBD,  CONSTRUBDy  RB^• 
FBRRBD  TO,  etc.,  in:  Harley  vs.  Golden  State 
&  M.  L  Wks.,  66  Gal.  S88,  239,  6  Pac  Rep.  160 
(cited). 

a.  AGREEBIBNT  TO  SKLL  Is  one  with  re- 
spect to  which  there  is  no  warranty,  rule  beins 
that  there  must  be  sale  to  be  warranty. — ^Har- 
ley vs.  Golden  State  &  M.  I.  Wks.,  66  CaL  238* 
239.  6  Pac.  Rep.  160. 

Am  to  exeentery  coatraet,  see  par.  12  thle 
note. 

Shcprera  wamtaty. — See  note  by  Robert 
Desty,  6  L.  R.  A.  374. 

Oral  aad  written  warraatlea. — See  note  by 
Robert  Desty,  12  L.  R.  A.  694-696. 

Price  paid  as  aflectlJMr  ImpllcatloA  ef  vrar» 
raiity« — See  note  43  Am.  Deo.   680. 

SevedBeae    ef   koree    wamutted. — See    notea 
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by  Rob«rt  Desty,  S  L.  R.  A.  184;  IS  L.  R.  A. 
69S. 

&  AFFROTAIi  OF  ARTICI^B— Obanve  la  th« 
■embenUp  of  committee. — ^Where  fire  •ne:ine 
ia  bougrht  by  town  subject  to  approval  of  fire 
committee,  and  warranted  to  be  satisfaetory 
to  them,  approval  must  be  made  by  committeo 
aa  constituted  at  time  when  engrine  is  tested, 
and  If  they  do  not  approve  it  is  immaterial 
that  It  is  approved  by  those  who  constituted 
committee  at  time  contract  was  made  and 
who  sigrned  contract. — Sllsby  Mfgr.  Co.  vs. 
Chico,  24  Fed.  Rep.  893,  894»  896,  11  Sawy.  C 
C  183,  184  (case  arisingr  in  C!alifomia). 

4  BRAND  OF  COMMODITY  NAMBD  Hf 
8ALB  NOTB  amounts  to  warranty  that  that 
commodity  is  of  such  brand,  e.  g.  where 
"Haxall"  flour  is  sold  it  is  breach  of  warranty 
to  substitute  "Galleero"  flour. — Flint  vs.  L»yon» 
4  CaL  17.  21. 

S.  Breach  of  warranty — ^Remedlesy  plcadlns 
and  practice* — See  post  1 1786  and  note  pars.  21, 
II 

e.    CAVBAT    BMPTOR    DOBS    NOT    APPLT 

WHEN  there  is  express  warranty. — ^Merguire 
V8.  O'Donnell,  103  Cal.  60,  62,  86  Pac.  Rep.  1033. 

7.  CONSIDERATION    FOR    WARRANTY    iS 

lufflcient  where,  after  machine  has  been  or- 
dered and  seller  proposes  to  ship  it  at  buyer's 
risk,  latter  demands  and  receives  warranty, 
and  It  is  no  defense  in  action  for  breach  that 
it  was  made  after  sale  was  complete  and  that 
it  was  therefore  without  consideration  and 
void.— Hoult  vs.  Baldwin,  67  CaL  610,  618,  8 
Pac.  Rep.   440. 

8.  Damasea     for    breach     of    ^rarranty    of 

fvellty, — See  post  Si  8818,  3314  and  notes. 

9.  Defects  amoimttes  to  brcack  of  war- 
naty  of  sonndncso. — See  monogrraphie  note  63 
A^m.  Dec.  173-179. 

10.  DELIVRRT  AND  RBCEIPT  OF  GOODS 
HOT  WAITE2R  OF  BRBACH  of  warranty 
where  goods  are  not  accepted. — ^Blackwood 
▼a  Cuttlngr  Pack.  Co.,  76  Cal.  812,  220,  221,  9 
Am.  St  Rep.  199,  18  Pac.  Rep.  248. 

Bffect  of  aceeptaaee  of  soods. — See  note  by 
Robert  Desty,  12  L.  R.  A.  899. 

lU  ESTOPPEL  OF  BITYER  BT  ACCOUNT 
RBNDERBD     UPON     RECEIPT     OF     GOODS, 

wlttsout  objection,  from  Inslstingr  upon  breach 
of  warranty  does  not  result  if  such  account 
was  made  in  ignorance  of  breach. — Polhemus 
▼a  Heiman,  46  Cal.  678,  679. 

1&  EXECUTORY  CONTRACT  MAT  CON- 
TACT WARRANTTy  either  express  or  implied, 
u  well  as  executed  contract.~Polhemu8  vs. 
Heiman.  46  Cal.  673.  679. 

As  to  agreement  to  selly  see  par.  8  this  note. 

IS.  EXPRESSION  OF  FATORABUS  OPIN- 
ION OF  GOODS  by  seller  without  fraudulent 
concealment  does  not  amount  to  express  war- 
ranty of  quality. — ^Byme  vs.  Jansen,  60  CaL 
«J4,  627. 

Rcpreseatatloiui  aa  warraatiea* — See  note  16 
Am.  Rep.  382-386. 

14»  FREEDOM  FROM  DISTURBANCE  AND 
iHTfiRRUFTION  being:  guaranteed  by  seller 
o(  growingr  fruit,  buyer  has  ri^ht  of  action  for 
breach  if  ho  is  Interrupted  by  any  one  whon^so- 


ovor  In  satherinflT  fruit. — Dabovich  vs.  Emerlc, 
18  CaL  171,  179,  180. 

m.     LETTERS  WRITTEN  AFTER  SALE   do 

not  enter  into  warranty. — First  Nat.  Bank  vs. 
Hughes  (CaL  Sept.  16,  1896).  46  Pac.  Rep.  272, 
874. 

IS.  '<MERCHANTABIiE'>  MAY  BE  USED  AS 
DENOTING  SIZE  rather  than  quality  of  lum- 
ber where  contract  stipulates  that  lumber  sold 
is  to  be  of  "fiTOod,  merchantable  quality,"  and 
contract  will  be  so  construed  when  it  appears 
that  this  was  understanding:  of  parties. — 
Guernsey  vs.  West  Coast  lb  Co.,  87  CaL  249, 
261,  26  Pao.  Rep.  414. 

17.  MERCHANTABLE  4^UALITT  OF  PO- 
TATOES is  not  disproved  by  evidence  that 
they  had  sprouted  a  little.-— Marshall  vs.  Keefe 
(CaL  Augr.  81,  1893),  84  Pac.  Rep.  89.  90. 

18.  NO  PARTICULAR  FORM  OF  TITORDS 
NECESSARY^  and  word  "warrant"  need  not  be 
used. — Moore  vs.  McKlnlay.  6  Cal.  471,  473; 
Polhemus  vs.  Heiman,  46  Cal.  673.  678;  Mc- 
Lennan vs.  Ohmen,  76  CaL  658,  661,  17  Pao. 
Rep.  687. 

See  note  16  Am.  St  Rep.  758. 

l(k  PAROL  EVIDENCE  NOT  ADMISSIBLB 
TO  SHOW  TVARRANTY  where  contract  is  in 
writing. — ^Johnson  vs.  Powers,  66  CaL  179,  181, 
8  Pao.  Rep.  626.  See  Miller  vs.  Van  Tassel,  24 
CaL  468,  464;  Harrison  vs.  McCormlck,  89  Cal.  - 
827,  829.  23  Am.  St  Rep.  469,  26  Pac.  Rep.  830. 

Aa  to  rebnttlas  Implied  preanmptlons,  see 
post  i  1766  and  note  par.  14. 

Parol  evidence  to  show  irrarmnty  outside  of 
contract — See  notes  6  Am.  St  Rep.  197-199;  41 
Am.  St  Rep.   606. 

aO.  PLACE  AND  TIME  OF  BREACH  OF 
WARRANTY  are  place  and  time  when  article 
was  delivered,  regardless  of  place  to  which 
it  was  taken  or  time  when  breach  was  dis- 
covered.— Byrum  vs.  Stockton  C.  H.  &  A. 
Works,  91  CaL  667,  659,  27  Pac.  Rep.  1093. 

21.  4^UALITT  AND  ADE<IUACT  OF  MA- 
TERIAL DISTINGUISHED,  so  that  if  seller 
warrants  quality  of  material  and  furnishes 
such  as  is  of  proper  quality  there  is  no  breach 
of  warranty  because  material  is  inadequate 
for  purpose  for  which  it  was  Intended. — Ban- 
croft vs.  San  Francisco  T.  Co.,  120  Cal.  228, 
229.  231,  62  Pac.  Rep.  496. 

22.  4^UBSTION  OF  FACT  FOR  JURY.— As 
to  effect  of  represeatatloiis  by  seller  as  war- 
ranties.-^Fox  vs.  Stockton  C.  H.  &  A.  Works, 
83  CaL  833,  348,  23  Pac.  Rep.  296. 

28.  Aa  to  warranty  belns  broken  where 
testimony  of  witnesses  conflictiner. — ^Marshall 
vs.  Keefe  (CaL  Auff.  81,  1893),  84  Pao.  Rep.  89. 
90. 

24.  SATISFACTORINBSS  TO  BUYER  IS 
NECESSARY  "WHEN  contract  for  manufacture 
and  sale  of  article  expressly  provides  that 
same  shall  be  satisfactory  to  buyer  or  that 
he  will  remove  same  without  expense,  and  It 
is  not  enough  that  buyer  ougrht  to  be  satisfied. 
— Sllsby  MffiT.  Co.  vs.  Chico,  24  Fed.  Rep.  893. 
894,  11  Sawy.  C  C.  188,  184  (case  arisinsr  in 
California). 

26.     ^SEEDS'*  SOLD,  word  "seeds"  does  not 
hfivo    express    sierniflcation    importiner    article 
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whloh  will  germinate  or  srow  lo  as  to  conatl- 
iute  ezpresB  warzmnty. — ^Mooro  ▼■.  MoKlnlay* 
f  CaL  741,  474. 

ae.     Set-oir  allowed  In  aetloa  for  prleo. — 8oo 

post  1 1776  and  note  par.  6. 

97.  STARTINQ  nACHINXS*— Whero  seller 
warrants  machine  to  do  grood  work  and  un- 
dertakes to  supply  expert  to  start  It  seller  Is 
liable  if  machine  breaks  down  while  buyer 
Is  removing  it  from  railroad  depot  without 
waltingr  for  expert,  as  such  removal  does  not 
constitute  starting  machine. — Hoult  vs.  Baia- 
wln,  67  Cal.  610,  61S,  8  Pac.  Rep.  440  (har- 
vesting machine  whose  tiller  broke). 


»•  ^WORK  DOBS  HOT  HICIjIJDR  HA- 
TEMlAJjf  e.  g,  where  contract  to  build  ele- 
vator stipulates  that  work  shall  be  first-class, 
such  clause  does  not  bind  warrantor  to  fur- 
nish thirty-inch  drum  when  contract  calls  for 
fifteen-inch  drum,  even  though  thirty-inch 
drum  is  necessary. — Bancroft  vs.  San  Fran- 
cisco T.  Co.,  120  CaL  228,  280,  68  Paa  Rep. 
496. 

M.  WRITTBIf  WARRANTT  SUPPLANTS 
ORAL  RBPRBSBNTATIONS  made  by  seller 
preceding  execution  of  writing. — First  Nat. 
Bank  vs.  Hughes  (Cal.  Sept  16,  1896).  46  Pac 
Rep.  871. 


§  1764.  NO  IMPLIED  WABBANT7  IN  MERE  GONTSAGT  OF  SALE.  Except 
as  prescribed  by  this  article,  a  mere  contract  of  sale  or  agreement  to  sell  does  not 
imply  a  warranty.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agreement  to  sell — No  implied  warranty. 

3.  Answer — Express  warranty  must  be  alleged 

in  action  for  price. 

4.  Common-law  rule  of  caveat  emptor. 

5.  County  bonds  not  impliedly  warranted. 

6.  Exchange  of  money — ^Warranty  of  genuine- 

ness. 

7.  Fitness  of  thing  for  buyer's  purpose  not 

warranted. 
8,9.  Quality   not   warranted — ^Latent   defects. 
10.  Statute   is    exclusive   as    to    implied   war- 
ranties. 

1.  APPLIEID,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Correlo  vs.  Lynch,  66 
Cal.  273,  274,  8  Pac.  Rep.  889  (cited);  Harley 
V8.  Golden  State  &  AL  I.  Wks.,  66  Cal.  238,  269, 
6  Pac.  Rep.  160  (cited);  Sutro  vs.  Rhodes,  9S 
Cal.  117.  123.  28  Pac.  Rep.  98  (applied);  Ban- 
croft vs.  San  Francisco  T.  Co.  (CaL  Jan.  27, 
1897),  47  Pac.  Rep.  684,  686  (referred  to), 
commissioners*  decision  reversed  In  120  Cal. 
228,  52  Pac.  Rep.  496;  Crocker- Woolworth  Nat. 
Bank  vs.  Nevada  Bank,  139  Cal.  664,  684,  96 
Am.  St  Rep.  169,  78  Pac.  Rep.  466  (cited); 
Browning  vs.  McNear,  146  CaL  278,  280,  78 
Pac.  Rep.  722  (cited). 

2.  Affreement  to  sell — Wo  ImpUed  w«rra«ty. 
— See  ante  9  1768  and  note  par.  2. 

8.  ANSWER — Bxpreas  vrarMUity  must  bo 
alleged  in  action  for  price,  otherwise  defend- 
ant cannot  rely  upon  It. — Correio  vs.  Lynch,  66 
CaL  278,  274,  8  Pac  Rep.  889;  Harley  vs. 
Oolden  State  &  M.  I.  Wks..  66  CaL  288,  239.  6 
Pac  Rep.  160. 

4.  COMMON-LAW  RULE  OP  CAVEAT 
EMPTOR  applied  to  all  sales  of  personal  prop- 
erty, except  where  vendor  gave  an  express 
warranty,  which  Is  said  to  be  such  recom- 
mendations or  affirmations,  at  time  of  sale, 
as  are  supposed  to  have  Induced  the  purchase. 
—Moore  vs.  McKinlay,  6  CaL  471.  473;  Byrne 
vs.  Jansen,  60  CaL  624.  627.  See  Roseman  va 
Canovan,  48  CaL  110.  118;  Warren  vs.  Buck, 
71  Vt.  44.  76  Am.  St.  Rep.  764.  42  AtL  Rep.  979. 

§  1765.  WABBANT7  OF  TITLE  TO  PERSONAL  PROPERTY.  One  who  seUs 
OP  agrees  to  sell  personal  property,  as  his  own,  thereby  warrants  that  he  has  a 
good  and  unencnmbered  title  thereto. 

History:    Enacted  March  21,  1872; 


Caveat  emptor  applies. — See  note  90  Am. 
Dec.    424-431. 

Implied  'Warranties. — ^See  notes  1  Am.  Dec 
84-86.  6  Am.  Dec  118-115.  64  Am.  Dec  146.  66 
Am.  Dec  828.  24  Am.  Rep.  181-183;  and  notes 
by  Robert  Desty,  1  U  R.  A.  646.  646;  6  Lb  R» 
A.   874.  876. 

As  to  application  of  doctrine  when  there  In 
czprcm  warranty,  see  ante  |1768  and  note 
par.  6. 

6.  COUNTY  BONDS  NOT  IMPLIBDI«Y 
WARRANTSD  to  be  ffood.  valid,  or  lesral 
when  they  are  sold. — Sutro  vs.  Rhodes.  98  Cal. 
117.  124.  28  Pac.  Rep.  98. 

See  post  §1774  and  note  par.  7. 

e.  BXCHANGB  OF  MONBT— WARRANTT 
OF  GBSNUINBNBSS.— See  post  {1807  and 
note. 

7.  FITNBSS  OF  THING  FOR  BITTBSR^S 
purpose:  is  not  warranted  by  mere  contract 
of  sale  or  agreement  to  sell. — Correlo  va. 
Lynch,  66  Cal.  278.  274,  8  Pac  Rep.  889;  Har- 
ley vs.  Golden  State  ft  M.  L  Wks.,  66  Cal.  238, 
289.  6  Pac.  Rep.   160. 

IMPLIBD  TVARRANTT  OF  FITNB9S  OP 
PROPBRTY  BOUGHT  FOR  SPBCIAIi  PUR- 
POSB.  —  See  monographic  note  by  Ernest 
Watts,  22  L.  R.  A.  187-198. 

8.  Quality  not  warranted  except  by  ex- 
press contract. — Moore  vs.  McKinlay,  6  Gal. 
471.  472-474;  Tustln  F.  Assoc,  vs.  Barl  F.  Co. 
(Cal.  June  27.  18»s),  63  Pac  Rep.  693.  698. 

91.  Latent  defects. — There  is  no  warranty 
of  quality  implied  even  thougrh  there  are  latent 
defects  in  ^oods  undiscoverable  on  closest  ex- 
amination where  buyer  relies  on  his  own 
Judgrment. — ^Tustin  F.  Assoc  vs.  Earl  F.  Co. 
(Cal.  June  27.  1898),  68  Pac  Rep.  698,  698. 

10.  STATUTE  IS  BXCIiUSITB  AS  TO  IM- 
PLIBD  'WARRANTlESf  and  there  is  none  un- 
less it  is  prescribed. — Browning  vs.  MoNear, 
146  Cal.  272.  280.  78  Pac  Rep.  722.  See  Sutro 
va.  Rhodes,  92  CaL  117,  128,  28  Pac  Rep.  98. 
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L  Applied,   died,  constraed,  referred  to,  ete. 

2.  Asfflgnment  of  term  for  years. 

%,  Breach  of  warranty  as  ground  for  rescission, 

4  Claim  of  title  by  third  person. 

5.  Commissioners'  note. 

d.  Common   law  declared. 

7.  I^unages  for  breach  of  warranty. 

8.  Disturbance  of  buyer's  possession. 

d.  Some— Yielding  possession  upon  failure  of 

title. 
10.  Encumbrances  are  within  rule. 
IL  Failure  of  consideration. 

12.  Fraud  of  seller  Immaterial. 

13.  Possession  of  seller  unnecessary. 

14.  Bebuttal  of  presumption  permitted. 

15.  Written  contracts  imply  warranty. 

1.  APFLIE^f  CITBD,  CON8TRUBD,  RB- 
FBRKED  TO,  etc.,  in:  Jeff  era  tb.  Easton,  US 
CbX.  845,  853,  45  Paa  Rep.  680  (construed  and 
Applied). 

2.  ASSIGNMBNT  OF  TBRM  FOR  TBARS, 
e.  g.  leasehold  estate  in  land,  la  eroverned  by 
rules  applicable  to  sales  of  personal  property, 
and  asslgrnor  impliedly  warrants  title. — Jef* 
fers  Ta  Easton,  113  Cal.  845,  868,  45  Pac  Rep. 
€80. 


8.    Breaeh  of  warranty  ■•  sroimd  for 

•loa<— See  post  §1786  and  note. 
4    CLAIM    OF   TITIiBS  BT   THIRD   PBRSOIV 

is  not  admissible  in  action  for  breach  of  war- 
ranty of  title,  e.  ff.  record  In  action  brought  by 
such  third  person  which  has  not  proceeded 
to  Judgrment — ^Miller  vs.  Van  Tassel,  84  Cal. 
458.  466. 

As  to  yfeldlAir  posaewilom  upon  faUare  of 
title,  see  par.  9  this  note. 

S.  COMMISSIONERS'  NOTR  says:  "This 
section  is  a  departure  from  the  American  rule, 
but  it  is  in  accord  with  the  recent  Engrllsh  de- 
cisions. Under  this  section  a  warranty  of  the 
title  is  implied  from  the  sale,  whether  the 
goods  are  In  possession  of  the  vendor  or  of 
third  parties  at  the  time  of  the  sale." 

«.  COMMON  LAW  DECLARED* — Section  is 
merely  declaratory  of  principle  which  has  been 
previously  applied. — Jeffers  vs.  Easton,  118 
CaL  845.  363,  45  Paa  Rep.  680.  See  Miller  vs. 
Van  Tassel,  24  Cal.  468,  464;  Gross  vs.  Kierskl, 
41  CaL  111,  118. 

Womaty    of    title    ImpUea    on    aale^— See 


notes  68  Am.  Deo.  460-468;  16  Am.  St.  Rep.  768, 
768. 

7«  Damasea  for  breach  of  warranty  of  title 
to  personal  property. — See  post  |  8812  and  note. 

8.  DISTURBANCE  OF  BUYER'S  POSSES- 
SION by  reason  of  title  of  true  owner  is  neces- 
sary to  constitute  breach. — Gross  vs.  Kierski, 
41  Cal.  Ill,  114-116  (question  arislne  upon 
statute  of  limitations). 

See  par.  4  this  note. 

9»    Yielding  pomessloa  upon  fallnro  of  title 

to  true  owner  on  his  demand  is  permissible 
without  waiting  for  latter  to  take  it  forcibly 
or  by  legral  proceeding,  although  buyer  by  do- 
Insr  so  takes  upon  himself  burden  of  proving 
that  he  to  whom  he  thus  yields  possession  has 
paramount  title. — JefCers  vs.  Easton,  118  Cal. 

845,  854.  866,  46  Pac.  Rep.  680. 

As  to  yielding  possession  of  land*  see  ante 
11781  and  note. 

10.  ENCUMBRANCES  ARE  -WITHIN  RULE 

that  sale  of  property  In  possession  of  seller 
carries  with  it  warranty  of  title.*-Baker  vs. 
McAllister,  2  Wteh.  Ter.  48,  8  Pac.  Rep.  681. 

11.  FAILURE  OF  CONSIDERATION  results 
as  consequence  of  failure  of  title,  and  is  de- 
fense in  action  to  recover  purchase  money. — 
Jeffers  vs.  Easton,  118  Cal.  846,  864,  46  Pac. 
Rep.  680  (assignment  of  lease;  breach  of  im- 
plied warranty  of  title). 

12.  FRAUD      OF     SELIiER     IMMATERIAL* 

rule  being  that  title  is  warranted,  regardless 
of  his  knowledge  or  want  of  knowledge  as  to 
real  state  of  title. — Jeffers  v&  Easton,  118  Cal, 

846,  868,  46  Pac.  Rep.  680. 

IS.  POSSESSION  OF  SELLER  UNNECES- 
SARY, as  under  general  provision  of  section 
title  is  warranted,  whether  seller  is  in  posses- 
sion or  not. — Jeffers  vs.  Easton«  118  CaL  346, 
863,  46  Pac.  Rep.   680. 

14.  REBUTTAL  OF  PRESUMPTION  IS 
PERMITTED^  and  even  where  contract  Is  in 
writing  it  may  bo  shown  by  parol  that  sale 
was  made  without  warranty  If  writing  is 
silent. — ^Miller  vs.  Van  Tassel,  84  Cal.  458.  464- 
466.  See  Johnson  vs.  Powers,  66  (}aL  179,  181, 
8  Paa  Rep.  626. 

15.  WRITTEN  CONTRACTS  IMPLY  WAR- 
RANTY in  like  manner  as  do  oral  contracts. 
— ^Miller  vs.  Van  Tassel,  24  CaL  468,  466. 


§  1766.    WABRANTY  ON  SALE  BY  SAMPLE.    One  who  sells  or  agrees  to  sell 
goods  by  sample,  thereby  warrants  the  bulk  to  be  equal  to  the  sample. 

History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Breaeh  of  warranty  aa  ground  for  reseia- 

sion. 
8.  Commisaionera'  note. 

4.  Conmion  law  declared. 

5.  Bffect  of  accepting  and  paying  for  some 

goods  not  up  to  sample. 

0.  Option  of  buyor  to  retain  or  return  goods. 
7,8.  Parol  evidence  to  show  that  sale  was  by 

sample — ^"Etc.**  used  in  contract. 

1.  Procurement  of  samplea  by  buyer  without 

sdler^s  knowledge. 
10.  Question  of  fact  for  Jury  aa  to  whether  sale 
was  by  sample. 
C.  C.— 96 


11.  Bebuttal  of  implied  warranty  permitted. 

12.  Theory   upon  which   warranty   implied. 

1.  APPLIED,  CITBD,  COlfSTRUBD,  RB- 
FS31RBD  TO,  eta*  In:  Browning  vs.  McNear 
146  Cal.  372,  278,  78  Pao.  Rep.  722  (referred  to 
as  Inapplicable). 


9.     Breach   of   wammtjr  «jb   arronnd   for 
■clMlon. — See  post  §1786  and  note. 

8«  COMMISSIONBRS*  BTOTIB  declares  that 
this  section  states  well-settled  rule  of  law, 
and  cites:  Bradford  vs.  Manly,  18  Mass.  188. 
189,  7  Am.  Deo.  122;  Williams  vs.  Bpafford,  28 
Mass.    (8    Pick.)    260;   Waring   vs.    Mason,    18 
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Wend.  (N.  Y,\  425;  HarsouB  ts.  Stone,  B  N. 
Y.  73;  Beirne  vs.  Dord,  6  N.  T.  96,  66  Am.  Deo. 
S21. 

See  par.  4  this  note. 

Sale  hT  sample. — See  notes  T  Am.  Dea  126- 
132;  66  Am.  Dec.  328,  329. 

4.  COMMON  LAW  DBCLARBDi  section 
merely  announcing  principle  which  has  been 
previously  applied. — Hughes  vs.  Bray,  60  CaL 
284,  287.  See  Moses  vs.  Mead*  1  Den.  (N.  Y.) 
878.  386,   43  Am.  Dec.   676. 

See  par.  3  this  note. 

0.  BFFECT  OF  ACCBPTING  AND  PAYING 
FOR    SOMB    GOODS   NOT    UP   TO    SAMPLB    is 

not  to  Justify  buyer  in  abrosratins  contract 
and  In  decUnlne:  to  accept  other  goods  em- 
braced In  contract  which  are  such  as  it  calls 
for.— Vallens  vs.  Tillmann,  108  Cal.  187,  191,  193, 
87  Pac.  Rep.  213. 

6.  OPTION  OF  BUYER  TO  RBTAIN  OR 
RETURN  GOODS  if  they  do  not  correspond 
with  sample,  and  if  he  retains  them  he  may 
recover  damages  for  breach  of  implied  war- 
ranty.— Hughes  vs.  Bray,  60  Cal.  284,  287;  Field 
vs.  Klnnear,  4  Kan.  476,  479,  480;  Muller  vs. 
Eno,  14  N.  Y.  697,  602;  Boorman  vs.  Jenkins, 
12  Wend.  (N.  Y.)  666. 

r.  PAROL  BVIDBNCB  TO  SHOW  THAT 
SALE  WAS  BY  SAMPL.B  Is  inadmissible  when 
contract  is  in  writing  and  written  contract 
does  not  Indicate  that  sample  was  used  or  re- 
ferred   to. — ^Harrison   vs.    MoCormick,    89    CaL 


827,  829,  28  Am.  St.  Rep.  469,  26  Pac.  Rep.  830. 
See  Thompson  vs.  Libby,  34  Minn.  374,  26  N. 
W.  Rep.  1;  Wiener  vs.  Whipple,  63  Wis.  298» 
40  Am.  Rep.  776,  10  N.  W.  Rep.  433. 

8«  ''Bte.'*  used  la  contraety  as  "ship  to  be 
named,  original  cost,  etc.,"  to  be  paid  "on  re- 
ceipt of  bills  of  lading,  etc,"  does  not  render 
writing  Incomplete  as  contract  of  sale  so  as 
to  Justify  parol  evidence  that  sale  was  by 
sample. — ^Harrison  vs.  McCormlck,  89  Cal.  827, 
831,  28  Am.  St.  Rep.  469,  26  Pac.  Rep.  830. 

a  PROCUREMENT  OF  SAMPLES  BY  BUY* 
BR  ^WITHOUT   SELLER'S  KNOW^LEDGE^   and 

without  any  Intimation  on  part  of  seller  that 
samples  are  correct,  does  not  make  sale  one 
by  sample.r-Brownlng  vs.  McNear,  146  CaL 
272,  278,  279,  78  Pac.  Rep.  722. 

10.     4^UESTION      OF      FACT      FOR      JURY 

whether  circumstances  of  transaction  show- 
sale  by  sample,  but  there  must  be  evidence 
fairly  sufficient  to  support  finding  of  sucb 
sale,  or  it  cannot  stand. — Browning  vs.  Mc- 
Near, 146  Cal.  272,  279.  280,  78  Pac.  Rep.  722. 

11«  REBUTTAL  OF  IMPLIED  IVARRANTY 
IS  PERMITTED. — See  ante  {1766  and  note 
par.  14. 

la,  THEORY  UPON  WHICH  WARRANTY 
IS  IMPLIED  is  that  seller  by  his  acts  and  rep- 
resentations assures  buyer  that  bulk  of  goods 
Is  equal  to  sample. — Browning  vs.  McNear,  14& 
Cal.  272,  279,  78  Pac.  Rep.  722. 


§  1767.  WHEN  SELLEB  KNOWS  THAT  BUYER  BELIES  ON  HIS  STATE- 
MENTS,  ETG.  One  who  sells  or  agrees  to  sell  personal  property,  knowing  that  the 
buyer  relies  upon  his  advice  or  judgment,  thereby  warrants  to  the  buyer  that 
neither  the  seller,  nor  any  agent  employed  by  him  in  the  transaction,  knows  the 
existence  of  any  fact  concerning  the  thing  sold  which  would,  to  his  knowledge,, 
destroy  the  buyer's  inducement  to  buy. 

History:    Enacted  March  21,  1872. 

1.  Breach  of  warranty  as  ground  for  rescission. 

2.  Damages  for  breach  of  warranty  of  quality 

for  special  purpose. 

3.  Examination  of  goods  by  buyer  prevented. 

4.  Horse  feed  bought  without  inspection. 
6.  Sale  of  goods  by  description. 


1.  Breach  of  warraaty  as  irroimd  for  read*- 
alon. — See  post  S1786  and   note. 

2.  Damasea  for  breach  of  warranty  of 
qvuillty  for  special  pvrpoaea. — See  post  S  3314 
and  note. 


S.  BzamlBatloB  of  sooda  br  buyer 
▼ented,  aa  where  seller  of  wool,  knowlngr  that 
It  has  been  rained  upon,  assures  buyer  to  con- 
trary and  induces  him  not  to  make  examina- 
tion, seller  is  liable  for  concealment,  and  it 
is  error  to  instruct  Jury  that  If  buyer  migrht 
by  examination  have  ascertained  condition  of 


wool  seller  is  not  responsible  for  concealini^ 
its  condition. — Roseman  vs.  Canovan,  43  CaJL 
110,  117-119. 

4.  Horse  feed  bonskt  wlthoot  laspectloB  by- 
buyer,  and  with  knowledsre  of  seller  as  to 
purpose  for  which  it  is  intended,  is  sold  sub- 
ject to  implied  warranty  that  it  shall  be  fit 
for  such  purpose. — Coyle  vs.  Baum,  8  Okla. 
695,  41  Pac.  Rep.  889. 

&  Sale  of  ffoods  by  description  when  buyer 
has  not  inspected  soods  carries  with  it,  in  ad- 
dition to  condition  precedent  that  e:ooda  or 
chattels  shall  answer  description,  as  implied 
warranty,  that  they  shall  be  fit  for  particular 
purpose  to  which  they  are  to  be  applied,  when 
that  purpose  is  known  to  vendor. — Morse  vs. 
Union  S.  Co.,  21  Oreer.  289,  28  Pac.  Rep.  2,  14 
L.  R.  A.  167. 


§  1768.  MERCHANDISE  NOT  IN  EXISTENCE.  One  who  agrees  to  sell  mer- 
chandise not  then  in  existence,  thereby  warrants  that  it  shall  be  sound  and  mer- 
chantable at  the  place  of  production  contemplated  by  the  parties,  and  as  nearly  so, 
at  the  place  of  delivery,  as  can  be  secured  by  reasonable  care. 

History:     Enacted  March  21,  1872. 


m  I,  eh.  Uy  art.  UI.]  MAlfUFAOTURlBIi— WARRANTY— IiATBlVT  DEFBCTS.    (1S07)     (8  1760, 1770 


L  Applied,  cited,  eonstmed,  referred  to,  ete. 
1  Breach  of  warranty  as  grottnd  for  rescissiozu 
3.  Commissioxiers'  note. 

f6.  "Merchandise"    eonstmed — Fruit   included. 
7.  Bebuttal  of  implied  warranty  permitted. 

1.  APPUnBDy     CITBDy     COlfSTRUBD,     RB- 

FERRED  TOy  eto.,  in:  McLennan  vs.  Ohmen, 
73  CaL  658,  561,  17  Pao.  Rep.  687  (referred  to); 
Blackwood  vs.  Cutting  Pack.  Co.,  76  CaL  212, 
214,  218,  9  Am.  St.  Rep.  199,  IS  Paa  Rep.  248 
(construed  and  applied);  Shoemaker  vs.  Acker, 
US  Cal.  239,  246,  48  Pao.  Rep.  62  (construed 
and  applied). 

2.  Breach  of  ^rarrantx  as  sronad  for  >•• 
■daalon. — See  post  8  1786  and  note. 

2.  ConunSsaloaem'  note  cites:  Hamilton  TS. 
Ganyard.  34  Barb.  (N.  T.)  204;  BuU  vs.  Robin- 
son, 10  Exch.  242. 


4.  "MBRCHAJmiSES^  CONSTRUED  as  be- 
ing: used  In  larg^e  sense,  and  as  covering:  all 
kinds  of  personal  property  ordinarily  bought 
and  sold  in  market — Blackwood  vs.  Cutting: 
Pack.  Co.,  76  Cal.  212,  214,  9  Am.  St.  Rep.  199, 
18  Paa  Rep.  248. 

8.  Fmlt  is  '^merehaadlse''  within  meaning: 
of  this  section. — ^Blackwood  vs.  Cutting  Pack. 
Co.,  76  Cal.  212,  214,  9  Am.  St  Hep.  199,  18 
Pac  Rep.  248  (contract  involving  the  sale  of 
apricots). 

9m  Fataro  crops  of  fralt  come  under  head 
of  merchandise  '*not  then  In  existence." — 
Blackwood  vs.  Cutting  Pack.  Co.,  76  Cal.  212, 
214,  9  Am.  St  Rep.  199,  18  Pac  Rep.  248. 

r.  RBBUTTAIi  OF  IMPLIED  IK^ARRANTY 
18  PBRMI'ITIOD. — See  anto  8 1765  and  note 
par.  14. 


§1769.    HANUFACTUBEB'S    WABBANTY  AGAINST  LATENT  DEFECTS. 

One  who  sells  or  agrees  to  sell  an  article  of  his  own  manufacture  thereby  warrants 
it  to  be  free  from  any  latent  defect,  not  disclosed  to  the  buyer,  arising  from  the 
process  of  manufacture,  and  also  that  neither  he  nor  his  agent  in  such  manufacture 
bas  knowingly  used  improper  materials  therein. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Breach    of    warranty    as   ground    for    re- 

BciBfidon. 

8.  Commissioners'  note. 

4.  Complaint — ^Latent  defect  must  be  alleged. 
S|6.  Damages  for  breach  of  warranty — ^For  per- 
sonal injuries. 

7.  Expert  testimony  is  admissible. 

8.  Bebuttal  of  implied  warranty  permitted. 

9.  Bescission  upon  breach  of  warrantj. 
10.  Starting  machine. 

1*  Applied,  cited,  eoastraed,  referred  to»  etc., 
in:  Hoult  vs.  Baldwin,  67  Cal.  610,  613,  8  Pac 
Hep.  440  (construed  and  applied);  McLennan 
▼s.  Ohmen,  76  Cal.  568,  561,  17  Pao.  Rep.  687 
(referred  to);  Silberhorn  Co.  vs.  Wheaton  (Cal. 
I>«c  29,  1897),  61  Paa  Rep.  689,  690  (referred 
to);  Snyder  vs.  Holt  Mfg.  Co.,  134,  Cal.  824, 
328,  66  Pac  Rep.  311    (applied). 

8>  Breach  of  warranty  as  irroimd  for  re» 
■ciwIoB. — See  post  |1786  and  note. 

8.  Commlaalonem'  note  cites:  Hoe  vs.  San* 
born,  21  N.  Y.  652,  78  Am.  Deo.  163. 


IVarranty  implied  upon  sale  of  article  by 
mannfactnrer. — See  note  24  Am.  Rep.   104-114. 

4.  Complaint — liatent  defect  mast  be  al« 
Icsed  as  cause  of  Injary. — See  post  8  1786  and 
note  par.  19. 

5.  Damages — For  breach  of  warranty  of 
quality  for  special  purposes. — See  post  f  3314 
and  note 

6.  Same — For  personal  Injuries  are  reeoT- 
crablc^ — See  post  |1770  and  note  pars.  7,  8. 

7.  Bxpert     testimony     Is     admissible. — See 

post  (1770  and  note  pars.  10,  11. 

8.  Rebnttal  of  Implied  warranty  is  per- 
mitted.— See  ante  8  1766  and  note  par.  14. 

0.  .  Rescission  by  bvyer  npon  breach  of  war* 
ranty  is  permissible  where  machine  sold 
breaks  down. — ^Hoult  vs.  Baldwin,  67  CaL  610, 
613,  8  Pac  Rep.  440. 

Rlffhts  of  buyer  opon  breach  of  warranty. — 
See  post  11786  and  note. 

10.  Starting  machine* — See  ante  8  1768  and 
note  par.  27. 


§  1770.  THING  BOUGHT  FOB  PABTIGULAB  PUBPOSE.  One  who  manuf ac- 
tnres  an  article  under  an  order  for  a  particular  purpose,  warrants  by  the  sale  that 
it  is  reasonably  fit  for  that  purpose. 

History:    Enacted  March  21,  1872. 


1.  Applied,    dted,    construed,    referred    to, 

etc 

2.  Acceptance    necessary — ^Breach    of    con- 

tract. 
8.  Article  manufactured  to  order. 
4.  Breach  of  warranty  aa  ground  for  re- 
scission. 
6j6.  Common     law     declared — CommissionerB^ 

note. 
7,8.  Damages   for   personal   injuries — Injury 
to  &ird  person. 


9.  Evidence  that  similar  machines  do  good 
work. 
10,11.  Expert  testimony  is  admissible. 

12.  Fire-wood  not  manufactured  article. 

13.  Parol  evidence  admissible  as  to  purpose 
for  which  machine  intended. 

14.  Bebuttal  of  implied  warranty  permitted. 

15.  SatisfactorinesB     to    buyer,     necessary, 
when. 

16.  Second-hand  machine  not  warranted. 

17.  Specific  plans  and  specifications  controL 
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1.  APPIilHDy  CITBDy  COHSTRUBDy  RB- 
PERRBD  TO,  eto.,  in:  Hallidle  vs.  Sutter  St 
R.  Co.,  68  CaL  67B,  67«  (referred  to);  Correlo 
vs.  Lynch,  6o  Cal.  278,  274,  8  Paa  Rep.  889 
(construed);  Hoult  vs.  Baldwin,  67  Cal.  610, 
613,  8  Pac.  Rep.  440  (construed  and  applied); 
McLennan  vs.  Ohmen,  76  Cal.  668,  661,  17  Pao. 
Rep.  687  (referred  to);  Blackwood  vs.  Cutting 
Pack.  Ck>..  76  Cal.  212,  214.  9  Am.  St  Rep.  199, 
18  Pac.  Rep.  248  (construed);  Silberhom  Co. 
vs.  Wheaton  (CaL  Dec.  29,  1897).  61  Pac.  Rep. 
689.  690  (referred  to);  Bancroft  vs.  San  Fran- 
cisco T.  Co.,  120  Cal.  228,  289,  281,  62  Pac. 
Rep.  496  (construed),  reversing  commissioners' 
decision.  47  Pac.  Rep.  684;  Snyder  vs.  Holt 
Mfer.  Co..  184  CaL  824,  828.  66  Pac  Rep.  811 
(applied). 

3.  ACCBPTANCB  NBCBSSART.  —  Contrnet 
for  sale  of  article  to  be  manufactured  does  not 
cause  relation  of  seller  and  buyer  to  exist 
between  parties  unless  there  Is  actual  or  con- 
structive delivery  and  acceptance  of  article 
upon  its  being  manufactured,  and  if  article 
upon  beins  delivered  is  not  accepted,  cause  of 
action,  if  any,  is  not  for  soods  sold  and  de- 
livered, but  for  breach  of  contract  to  accept 
— Hallidie  vs.  Sutter  St  R.  Co.,  68  Cal.  676, 
677.  See  Mixer  vs.  Howarth,  88  Mass.  (21 
Pick.)  206,  82  Am.  Dec.  266. 

Contract  f6r  sale  of  article  to  be  manufao- 
tnrcd  and  actual  bargain  and  sale« — See  ante 
11721   and  note. 

8.   articlb:  hanvfaotursud  to  ordbr 

is  what  is  intended  to  be  covered  by  this 
section. — Blackwood  vs.  Cutting:  Pack.  Co.,  76 
CaL  212,  214,  9  Am.  St  Rep.  199.  18  Paa  Rep. 
248. 

4.  Breach  of  warranty  aa  sround  for  reads- 
Mion.— See  ante  1 1769  note  par.  9;  post  f  17tt6 
and  note. 

6.  COaillfON  LAW  DBCLARBD. — This  sec- 
tion is  but  restatement  of  elementary  rule  of 
law. — Bancroft  vs.  San  Francisco  T.  Co.,  120 
Cal.   228,  882.  62  Paa  Rep.  496. 

C  Oonunlmlonera'  note  cites:  Sands  vs. 
Taylor.  6  John.  (N.  Y.)  396,  403,  4  Am.  Dea 
374;  Howard  vs.  Hoey,  23  Wend.  (N.  T.)  860, 
861,  86  Am.  Dea  672;  Hoe  vs.  Sanborn.  21  N. 
Y.  662.  78  Am.  Dea  168;  Reals  vs.  Olmstead,  24 
Vt  114,  68  Am.  Dec.  160;  Brown  vs.  Edgringrton, 
2  Man.  &  Gr.  279,  40  EnfiT.  C.  L.  371;  Shepherd 
vs.  PybuB,  3  Man.  &  Gr.  868,  42  Ener.  a  L.  462; 
Jones  vs.  Brlerht,  6  Bingr.  638,  16  Engr.  C.  L.  63<S, 
SO  Rev.  Rep.  728;  Lains  vs.  Fidseon,  6  Taunt 
108.  1  Engr.  C.  L.  681,  16  Rev.  Rep.  689. 

Implied  warranty  of  article  manufactured 
and  sold  for  particular  purpose. — See  notes  6 
Am.  Dea  116-117;  64  Am.  Dea  146;  and  note 
by  Ernest  Watts,  22  L.  R.  A.  189-193. 

r,  DAMAGES  FOR  PBRSONAL  IlfJUKUDS 
ARE  RBCOVBRABLB  under  this  section  and 
f  1769  and  where  machine  is  manufactured  and 
sold  for  particular  purpose  and  because  of 
insufficiency  of  bolt  and  nut  It  breaks  down 


and  Injures  buyer. — Snyder  vs.  Holt  Mfgr.  Co., 
184  Cal.  824,  828,  66  Paa  Rep.  811. 


8*  Personal  Injurlca  to  third  persona  reault- 
inir   from   defective   condition    of   machine    do 

not  render  tradesman  who  sold  it  believing 
it  to  be  safe,  liable,  even  thougrh  he  war- 
ranted it;  but  when  he  knows  it  to  be  dan- 
gerous because  of  concealed  defect  and  war- 
rants it  to  be  safe,  he  is  liable  to  any  one 
who  rig:htfully  uses  it — ^Lewis  vs.  Terry,  111 
CaL  89.  44,  46,  62  Am.  St  Rep.  146,  43  Pac 
Rep.  898.  81  Ia  R.  A.  220.  See  Schubert  vs. 
J.  R.  Clark  Co.,  49  Minn.  881,  82  Am.  St  Rep. 
669,  61  N.  W.  Rep.  1103,  16  L.  R.  A.  818. 

Damasca  for  breach  of  ^rarranty  of  cqunlity 
for  special  purposes. — See  post  93314  and 
note. 

a  BVIDBIVCB  THAT  SIMILAR  MACHINBSS 
DO  GOOD  IVORK.— See  post  91786  and  note 
par.   8. 

10.     EXPERT  TESTIMONY  IS  ADMISSIBLE: 

as  to  proper  construction  and  sufficiency  of 
bolt  and  nut  used  in  machina — Snyder  va. 
Holt  Mfg:.  Co.,  184  CaL  824,  827.  66  Pao.  Rep. 
811. 

IL  General  design  of  machine  and  whether 
It  was  so  made  as  successfully  to  do  work 
it  was  intended  to  accomplish  may  be  shown 
by  expert  testimony. — Oreenleaf  va  Stockton 
Comb.  H.  &  A.  Wks.,  78  CaL  606,  610,  21  Paa 
Rep.  369. 

U.  FIRB-WOOD  IS  NOT  MANUFAOTURBD 
ARTICLB  within  meaning:  of  statute,  and 
therefore  one  who  has  bought  same  to  be 
used  in  kiln  cannot,  in  absence  of  express 
warranty,  recover  compensation  for  loss  which 
he  incurred  in  his  efforts  to  use  it  for  that 
purpose. — Correio  vs.  Lynch,  66  CaL  273,  274, 
8  Pac  Rep.  889. 

IS.  PAROL  BVIDBNCB  IS  ADMISSIBLE  AS 
TO  PURPOSB  FOR  TITHICH  BIACHINB  IVAS 
INTBNDBD9  even  thougrh  contract  of  sale  is 
reduced  to  writing:  and  contains  stipulation 
that  machine  is  "warranted  to  be  made  of 
gooA  material  and  durable  with  proper  care." 
—Snyder  vs.  Holt  Mfff.  Co.,  134  CaL  324,  328, 
66  Paa  Rep.  811. 

14.  Rebuttal  of  Implied  warranty  Is  per- 
mitted.— See  ante  S1766  and  note  par.  14. 

18.  Satlsfactorlness  to  bnycr  la  neceasaryy 
when* — See  ante  i  1768  and  note  par.  24. 

15.  Second-hand  machines  sold  are  not  im- 
pliedly warranted  to  be  fit  ivf  buyer's  pur- 
poses.— ^Harley  va.  Golden  State  &  M.  L  Wks., 
66  CaL  288,  289,  6  Paa  Rep.  160. 

ir.  SPBCIFIO  PLAlfS  AND  SPBCIFICA- 
TlOlfS  CONTROLy  and  where  they  are  con- 
tained in  contract,  buyer,  selecting:  and  grsttlny 
what  he  buys,  assumes  risk  that  it  will  be  fit 
for  his  purpose,  in  absence  of  express  warranty. 
— ^Bancroft  vs.  San  Francisco  T.  Co.,  180  CaL 
228,  282,  62  Paa  Rep.  496. 


§  1771.    WHEN   THING   CANNOT  BE  EXAMINED  BT  BUYER.    One  who 

seUs  or  agrees  to  sell  merchandise  inaccessible  to  the  examination  of  the  bnyery 
thereby  warrants  that  it  is  sound  and  merchantable. 

History:    Enacted  March  21,  1878. 


1II.I»ch.Il9«rt*III.] 


CISM)  IS  1772-1774 


L  Applied,  dted,  eonstnied,  referred  to,  ete. 
1  Breach  of  warrantj  aa  gronnd  for  reeda- 
sion. 
S^i  Common  law  declared — Commiadonen' note* 
5.  Delivery  for  acceptance  before  payment. 
1  Gooda  at  sea. 

7.  Horse-feed  bought  without  inspection. 

8.  Inspection  before  making  contract — Statute 

inapplicable. 

9.  Merchandise  in  ezistenee  referred  to. 
10.  Bebuttal  of  implied  warranty  permitted* 
U.  Sale  of  goods  by  description. 

1*  Applied,  eitedy  coiuitmedy  referred  to*  ete.* 
in:  Correlo  vs.  Lynch,  65  Cal.  273,  275.  8  Pac. 
Rej).  889  (construed);  Blackwood  vs.  Cutting 
Pack.  Co.,  76  Cal.  212,  214,  2  Am.  St.  Rep.  199, 
II  Pac.  Rep.  248  (referred  to);  Silberhorn  Co. 
ta.  Wheaton  (Cal.  Dec  29,  1897),  61  Paa  Rep. 
€12,  690  (referred  to);  Browninir  vs.  McNear, 
146  CaL  272,  280,  78  Pao.  Rep.  722  (construed 
and  held   inapplicable). 

2.  Breaek  of  warrsnty  as  si^MUid  for  re- 
■daaloB. — See  post  §1786  and  note. 

BcscUuitoii  upon  discovery  of  defeet%  eter-^ 
See  note  86  Am.  Dec  812-314. 

2.  Common  law  deelaredi  this  section 
merely  announcing:  principle  previously  de- 
clared.— See  Flint  vs.  Lyon,  4  Cal.  17;  Moore 
▼a  McKinlay,  6  Cal.  471,  478.  Md.  Hyatt  vs. 
Boyle,  5  Gill  &  J.  110,  25  Am.  Dec.  276.  Okla. 
Coyle  vs.  Baum,  8  Okla.  695,  41  Pac.  Rep.  389. 
Esc  Qardlner  vs.  Oray,  4  Camp.  144,  16  Rev. 
Rep.  764. 


4.  Cammlflsloiiera'  aote  cites:  Cleu  vs.  Mo- 
Pherson,  1  Bosw.  (N.  Y.)  480;  Ebtmilton  vs. 
Qanyard,  84  Barb.  (N.  T.)  204;  Wieler  vs. 
Sohilissl,  17  a  B.  619,  84  Bnff.  a  L.  617. 

8.  Delivery  for  aeceptaaco  before  payment 

renders    merchandise    accessible    to    examina- 
tion,  and   In   such   case   this  section   is   inap- 
plicable.—Correlo  vs.  Lynch,  66  CaL   278,  276, 
8  Pac.  Rep.  889. 
See  par.  9  this  note. 

e.  Gooda  at  sea,  where  buyer  has  no  oppor- 
tunity to  examine  them,  being:  sold,  warranty 
is  implied. — See  Moore  vs.  McKinlay,  6  CaL 
471,  478. 

T.     Horse  feed  beasbt  vrltbovt  Inspection. — 

See  ante  11767  and  note  par.  4. 

8*    Inspeetion  aad  examination  by  bnyer  of 

the  fifoods  before  makiner  the  contract  pre- 
vent application  of  this  section.  —  Browning 
vs.  McNear,  146  C^L  272.  280,  281,  78  Pac 
Rep.  722. 

9.  Merebandlse  In  existence^  as  distin- 
erulshed  from  crop  to  be  grrown  or  article  to 
be  manufactured,  is  "probably"  what  this  sec- 
tion refers  to. — Blackwood  vs.  Cuttingr  Pack. 
Co.,  76  Cal.  212,  214,  9  Am.  St  Rep.  199,  18 
Pac.  Rep.  248. 

10.  Rebuttal  of  Implied  warranty  Is  per^ 
mltted. — See  ante  91765  and  note  par.  14. 

11*  Sale  of  ffooda  by  description^ — See  ante 
11767  and  note  par.  5. 


§  1772.  TBADE-MABKS.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  aflSxed  or  attached  a  trade-mark,  thereby  warrants  that  mark  to  be  gen- 
uine and  lawfully  used.       History:    Enacted  March  21,  1872. 


1.  Breach  of  warranty  as  gronnd  for  rescission* 

2.  CommiasionerB'  note. 

3.  Bebuttal  of  implied  warrantj  permitted. 

1«    Breach   of  warranty  aa   yronnd   for   re« 
■cimloa«^See  post  S1786  and  note. 


2.  Conunlssloners'  note  declares  that  this 
section  Is  taken  from  Stats.  25  and  26  Vict, 
ch.  88,  il9. 

8.  Rebnttal  of  Implied  warranty  la  per- 
mitted.— See  ante  S  1765  and  note  par.  14. 


§  1773.  OTHER  MASKS.  One  who  sells  or  agrees  to  sell  any  article  to  which 
there  is  afiSxed  or  attached  a  statement  or  mark  to  express  the  quantity  or 
quality  thereof,  or  the  place  where  it  was,  in  whole  or  in  part,  produced,  manufac- 
tured, or  prepared,  thereby  warrants  the  truth  thereof. 

History:    Enacted  March  21,  1872. 

L  Breach  of  warranty  as  gpronnd  for  rescission.  9*    Commlmloners'  note  cites  Stats.   25  and 

2.  Commissioners'  note.  26,  Vict.  ch.  88. 

a.  Bebuttal  of  implied  warrantj  permitted.  s.    Rebnttal    of    implied    warranty    u    per^ 

1*    Breach  of  warranty  as  yroond  for  resels-  nUtted. — See  ante  1 1765  and  note  par.  14. 
■leB.--See  post  1 1786  and  note. 

§1774.    WAEBANT7   ON   SALE   OF  WRITTEN  INSTRUMENT.     One  who 

sells  or  agrees  to  sell  an  instrument  purporting  to  bind  any  one  to  the  performance 
of  an  act,  thereby  warrants  that  he  has  no  knowledge  of  any  facts  which  tend  to 
prove  it  worthless,  such  as  the  insolvency  of  any  of  the  parties  thereto,  where  that 
is  material,  the  extinction  of  its  obligations,  or  its  invalidity  for  any  cause. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  244.  Originally  this  section  contained  a  further  provision,  which  was 
stricken  out  in  1874,  that  seller  warrants  instrument  to  be  what  it  purports  to  be 
and  to  be  binding  according  to  its  purport  upon  all  parties  thereto. — ^KendaU  vs. 
Parker,  103  Cal.  319,  324,  42  Am.  St.  Bep.  117,  37  Pac.  Eep.  401. 
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1.  Applied,  cited,  eonstraed,  referred  to,  cte. 

2.  Bona  fide  purchasers  only  protected. 

8.  Breach  of  warranty  as  ground  for  resciasioiu 

4.  Caveat  emptor  applies* 

5.  Commissioners'  note. 

6.  Corporate  bonds  not  warranted. 

7.  County  bonds  not  warranted. 

8.  Forged  check  not  warranted. 

9.  Indorsement  of  non-negotiable  instrument  In 

blank. 
10.  Bebuttal  of  implied  warranty  permitted. 

1«  Applied,  eltedy  conatraed,  referred  to,  etc.* 
in:  James  vs.  Yaesrer,  86  CaL  184,  188,  24  Pao. 
Rep.  1006  (construed);  8utro  vs.  Rhodes.  92 
Cal.  117,  124,  127,  128,  28  Pac.  Rep.  98  (con- 
strued); Harvey  vs.  Dale,  96  Cal.  160,  161,  81 
Pac.  Rep.  14  (construed);  Kendall  vs.  Parker, 
103  Cal.  319,  324,  42  Am.  St.  Rep.  117,  87  Pac 
Rep.  401  (cited  in  connection  with  §3116); 
Crocker-Woolworth  Nat.  Bank  vs.  Nevada 
Bank,  189  Cal.  664,  686,  96  Am.  St.  Rep.  169,  73 
Pac.  Rep.  466  (construed  and  applied). 

a.     Bona  llde  pnrcluiseni  only  proteetedi  as 

this  section  "only  applies  to  transfer  of  paper, 
in  due  course,  and  to  innocent  taker." — James 
vs.  Yaeerer,  86  CaL  184,  189,  24  Pac.  Rep.  1006. 

S.  Breach  of  irrarranty  aa  irroimd  for  re» 
acUslon. — See  post  f  1786  and  note. 

4.  Caveat  emptor  applies  |  and  section 
seems  to  be  express  declaration  and  warning: 
to  purchasers  to  that  effect — Sutro  vs.  Rhodes, 
92  Cal.  117,  124,  28  Pao.  Rep.  98;  Harvey  vs. 
Dale,  96  Cal.  160,  162,  81  Pac.  Rep.  14. 

5.  Commlaiiloneni'  note  to  this  section  is 
as  follows:  "  "What  it  purports  to  be,' — Gur- 
ney  vs.  Womersley,  4  El.  &  Bl.  183;  Cabot  Bank 
vs.  Morton,  70  Mass.  (4  Gray)  166;  Her  rick 
vs.  Whitney,  16  John.  (N.  Y.)  240;  Gomperts 
vs.  Bartlett,  2  El.  &  Bl.  849;  Canal  Bank  vs. 
Bank  of  Albany.  1  Hill  (N.  Y.)  287.  'Blndins 
upon  all  parties.' — ^Delaware  Bank  vs.  Jarvls, 
20  N.   Y.   226;  Furniss  vs.  Ferguson,   16  N.  Y. 


487;  Younff  vs.  Cole,  2  Biner.  N.  C.  724,  4  Scott 
489.  Insolvency.'  In  some  cases  the  value  of 
an  obligation  may  be  entirely  independent  of 
the  solvency  of  the  party  bound  thereby,  as, 
for  example,  where  he  is  bound  to  execute  a 
power.  'Invalidity.'-^Brown  vs.  Montgomery, 
20  N.  Y.  287,  76  Am.  Dea  404.  He  does  not 
warrant  the  solvency  of  the  parties. — ^Elwell 
vs.  Chamberlain,  4  Bosw.  (N.  Y.)  320." 

d.  Corporate  beads  are  aot  warraated  un- 
der this  section  against  invalidity  arising  out 
of  failure  of  corporate  authorities  to  take 
proper  steps  in  issuance  of  them. — ^Harvey  vs. 
Dale,  96  CaL  160,  161,  81  Pac.  Rep.  14. 

latpUed  warranty  on  sale  of  corporate  stoek. 
— See  monographic  note  by  W.  W.  Nichols,  68 
L.  R.  A.    163-166. 

7.  Comity  bends  not  warranted  under  this 
section  against  invalidity  arising  out  of  fact 
that  they  are  overissued. — Sutro  vs.  Rhodes, 
92  Cal.  117,  124-127,  28  Pao.  Rep.  98.  See  Har- 
vey vs.  Dale,  96  CaL  160,  161,  81  Pac  Rep.  14; 
Otis  vs.  Cullum.  92  U.  a  447,  bk.  23  JU  ed. 
496. 

8.  Forged  cfceek  Is  not  warranted  by  one 
who  indorses  and  presents  it  for  payment  if 
he  had  no  knowledge  of  Its  invalidity. — 
Crocker-Woolworth  Nat.  Bank  v&  Nevada 
Bank,  189  Cal.  664,  686,  96  Am.  St  Rep.  169, 
73  Paa  Rep.  466. 

91,  Indorsement  of  non-negotiable  Instm- 
ment  In  blsnk  does  not  render  indorser  liable, 
not  only  to  his  immediate  indorsee,  but  to  in- 
dorsee of  his  indorsee,  second  indorsement 
being  without  recourse. — Kendall  vs.  Parker, 
103  CaL  819,  324,  42  Am.  St  Rep.  117,  87  Paa 
Rep.  401  (disapproving  obiter  to  contrary  in 
First  Nat  Bank  San  Diego  vs.  Falkenhan, 
94  CaL  141,  29  Pac  Rep.  866). 

As  to  liability  of  indorser  of  negotiable  In* 
stmmenty  see  post  f  3116  and  note. 

10.  Rebuttal  of  implied  warranty  Is  per* 
mitted. — See  ante  i  1766  and  note  par.  14. 


§  1775.    WAERANTY  OP  PROVISIONS   POE   DOMESTIC   USB.     One  who 

makes  a  business  of  selling  provisions  for  domestic  use  warrants  by  a  sale  thereof, 
to  one  who  buys  for  actual  consumption,  that  they  are  sound  and  wholesome. 

History:    Enacted  March  21,  1872. 

1.  Anj     purchase     for     domestic     consumption 

within  rule. 

2.  Breach  of  warranty  as  ground  for  rescission. 

3.  Commissioners*   note. 

4.  Horse-feed  bought  without  inspection. 

5.  Provisious  sold  by  wholesale. 

6.  Beason  for  rule. 

7.  Kebuttal  of  implied  warranty  permitted. 

!•     Any  pnrcliase  for  domestle  eonenmptlon 

Is  within  rule,  and  it  is  immaterial  whether 
or  not  sale  is  made  in  open  market  where 
seller  knows  that  buyer  intends  groods  for 
consumption- — Hoover  vs.  Peters,  18  Mich.  61, 
62-56. 

Aa  to  sale  of  nnirrlioleBonie  provlalona  for 
food,  see  ante  M3   note  pars.   64-86. 

Provlalona  sold  for  domeatle  nae  Impliedly 
warranted.— See  note  43  Am.  Dec.   680,   681. 

Aa  to  aale  of  nnwboleaome  food  for  8tock» 
see  ante  S1708  note  pars.  10-18. 


a.     Breach  of  wnrmnty  aa  sronnd  fer 
alon. — See  post  {1786  and  note. 

S.  Conuniaalonera'  note  cites:  Van  Braek- 
lln  vs.  Fonda,  12  John.  (N.  T.)  468, 
7  Am.  Dec.  889;  Moses  vs.  Mead.  1 
Den.     (N.     Y.)     878,     879,     48     Am.     Dec     676, 

6  Den.  (N.  Y.)  617;  Hyland  vs.  Sherman,  2  E. 
D.  Smith  (N.  Y.)  234;  Goldrich  va  Ryan,  8  £. 
D.  Smith  824;  Burnby  vs.  Bollett,  16  Mees.  & 
W.  644;  and  refers  to  Emmerton  vs.  Mathews, 

7  Hurl.  &  N.  686,  as  a  recent  decision  Laat  no 
such  warranty  is  Implied,  that  seller's  liability 
rests  solely  upon  ground  of  fraud,  and  that 
therefore  he  is  not  liable  unless  he  knows  pro- 
visions are  bad. 

4.  Horae  feed  bonffht  vrltkont  tnapeetion.— 
See  ante  S1767  and  note  par.  4. 

8.  Provlalona  aold  by  wholeaaley  even 
though  they  be  articles  of  food,  are  not  with- 
in   rule. — Winsor    vs.    Lombard.    86    Mass.    (18 
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Pick.)  57,  62.  See  Hoover  vs.  Patera,  18  Mich. 
51.  S4:  Moses  vs.  Mead.  1  Den.  (N.  Y.)  378.  387, 
3SS,  43  Am.  Dec.  676;  Warren  vs.  Buck,  71  Vt. 
44.  47.  76  Am.  St.  Rep.  764,  42  Ail.  Rep.  9i$ 
(Nile  of  boss  to  butcher). 

6.  Reason  for  rule  declared  by  this  section 
Is  that  every  offer  of  articles  of  food  for  sale 
implies   that   they  are  sound   and   wholesome 


and  that  it  may  readily  be  presumed  that 
common  dealer  in  such  articles  knows  whether 
they  are  unwholesome  and  unsound  or  not.— 
Winsor  va.  Lombard,  86  Mass.  (18  Pick.)  67. 
62;  Hoover  vs.  Peters,  18  Mich.  61,  64. 

7*     Rebuttal    of    Implied    warranty    is 
■Utted* — See  ante  11766  and  note  par.  14. 


§  1776.  WARRANTY  ON  SALE  OF  GOOD-WILL.  One  who  sells  the  good-will 
of  a  business  thereby  warrants  that  he  will  not  endeavor  to  draw  off  any  of  the 
customers.  History:    Enacted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  ete. 

2.  Breach  of  warranty — ^Action  for  damages. 

3.  Definition  of  good-wilL 

4.  Bebuttal  of  implied  warranty  permitted. 

5.  Rescission  of  sale  unnecessary  upon  breach* 
<L  Set-off  in  action  for  price  allowed. 
7.  Transfer  of  good-will. 

1.    Applied*    cited,    eomrtraed,    referred    to^ 

«tc.  In:  Snow  vs.  Holmes,  71  Cal.  142,  148, 
11  Pac.  Rep.  856  (construed  and  applied); 
Rankin  vs.  Newman,  114  Cal.  686,  667,  46  Pac. 
Sep.  742,  34  L.  R.  A.  265  (cited);  Merchants' 
Ad-Sign  Co.  vs.  Sterling,  124  CaL  429,  482,  71 
AHL  St  Rep.  94,  57  Pac.  Rep.  468,  46  K  R.  A. 
142  (cited). 

S.  Breach  of  warraaty  renders  seller  liable 
in  damages. — Snow  vs.  Holmes,  71  CaL  142, 
148,  11  Pac  Rep.  856. 


Remedies  for  breaeh. — See  post  f  1786  and 
note. 

8*  DellaltioA  of  sood-wlU. — See  ante  {992 
and  note. 

4.  Rebottal  of  Implied  warranty  la  permit- 
ted.— See  ante   i  1766   and   note  par.    14. 

S*  ReacUwlon  of  sale  imneeeaMury  to  entitle 
buyer  to  damagres  for  breach  of  warranty. — 
Snow  vs.  Holmes,  71  C^L  142,  148,  11  Pac  Rep. 
856. 

6.  Set-off  In  action  for  price  allowred  where 
seller  of  good-will  has  endeavored  to  draw 
off  customers. — Snow  vs.  Holmes,  71  Cal.  142, 
149,  11  Pac  Rep.  85C. 

T.  Transfer  of  sood-wllL — Seo  ante  {998 
and  note  pars.  46-83. 


§  1777.    WARBANT7  UPON  JT7DICIAL  SALE.    Upon  a  judicial  sale,  the  only 
warranty  implied  is  that  the  seller  does  not  know  that  the  sale  will  not  pass  a  good 

title  to  the  property.  History:    Enacted  March  21,  1872. 


L  Breach  of  warranty  as  ground  for  rescis^ 
sion. 
2,3.  Common-law    doctrine    of    caveat    emptor 
declared — Commissioners'    note. 
4.  Executor's   sale   under   power  not   judicial 
sale. 
5-7.  Mistake     and     fraud — ^Representations     of 
officer. 

8.  Rebuttal  of  implied  warranty  permitted. 

9.  Sheriff's  deed  does  not  assure  title. 


1.    Breach    of   warranty   aa    irronnd   for 
■eiMloB^— See   post   f  1786  and   note. 

1.    COMMON-LAW  RVLB  THAT  DOCTTRINB 
OP   CAVEAT    EMPTOR     IS    APPLICABL.B     tO 

judicial  sales  Is  declared  by  this  section. — 
Set  Webster  vs.  Haworth,  8  CaL  21,  26,  68 
Am.  Dec.  2S7.  Ala.  Goodbar  vs.  Daniel.  88 
Ala.  683.  16  Am.  St.  Rep.  76»  7  So.  Rep.  264. 
lad.  Brunner  ys.  Brennan,  49  Ind.  98;  Neal 
v>.  Glllaspy,  56  Ind.  451,  26  Am.  Rep.  87.  Neb. 
Pope  vs.  Benster.  42  Neb.  304,  47  Am.  St.  Rep. 
703,  60  N.  W.  Rep.  561 ;  Hammond  vs.  Chamber- 
lain Bank  Co.,  58  Neb.  445,  76  Am.  St  Rep. 
106,  78  N.  W.  Rep.  718.  Pa.  Smith  vs.  Painter, 
5  Serg.  A  R.  223,  225,  9  Am.  Dec.  844;  Free- 
raan  vs.  Caldwell.  10  Watts  9.  T«nn.  Hender- 
son V8.  Overton,  2  Yerg.  394,  24  Am.  Dec.  492. 
Va.  Redd  vs.  Dyer,  83  Va.  881,  5  Am.  St.  Rep. 
272.  2  S.  E.  Rep.  283;  Lonff  vs.  Weller,  29 
Oratt  847. 

See  notes  26  Am.  Rep.  38-40;  47  Am.  St.  Rep. 
707. 


VOID  AND  voidable:  8Al.]BS«->See  note  47 
Am.  St.  Rep.  70V. 

8.  CommlmlonerB*  note  oites.  Morgan  vs. 
Fencher,  1  Blackf.  (Ind.)  10;  Bashore  vs. 
Whisler.  8  Watts  (Pa.)  490;  The  Monte  Al- 
le^re.  22  U.  a  (9  Wheat)  616,  644,  bk.  6  L.  ed. 
174;  Peto  vs.  Blades,  6  Taunt.  657,  1  Ensr. 
a  Ij.  388. 

4.  EXECUTOR'S  SALE  UNDER  POWER  IN 
"WILL  IS  NOT  JUDICIAL  SALE,  and  purchaser 
at  such  sale  deals  with  executor  as  he  would 
with  any  other  vendor. — ^In  re  Estate  Pear- 
sons, 98  Cal.  603,  612,  88  Pac.  Rep.  451,  102 
Cal.  669,  574,  36  Pao.  Rep.  984. 

As  to  tttle  which  purehaser  la  entitled  tOp 
Bee  ante  i  1731  and  note. 

B.  MISTAKE  AND  FRAUD.  —  Doctrine  Is 
subject  to  qualification  that  purchaser  is  en- 
titled to  relief  on  ground  of  after-discovered 
mistake  of  material  facts  or  fraud,  but  such 
mistake  must  have  been  mutual. — Redd  vs. 
Dyer,  83  Va.  331,  5  Am.  St  Rep.  272,  2  S.  E. 
Rep.  283. 

6.  Fraadvlent  representations  as  to  con- 
dition of  title  will  entitle  purchaser  to  avoid 
sale. — Webster  vs.  Haworth,  8  CaL  21,  68  Am. 
Dec.    287. 

7.  Representations    of    olllcer    ntaklnip    sale 

and  unwarranted  overconfidence  therein  will 
not  entitle  purchaser  to  be  released  for  bid. — 
Norton  vs.  Nebraska  Ia  &  T.  Co.,  86  Neb.  466, 
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ST  Am.  St.  Rop.  441»  Bl  N.  W.  Rep.  481,  18 
L.  R.  A.  88,  on  r^hearlnff  40  Neb.  894,  68  N.  W. 
Rep.  968. 

8.    Rebuttal  of  ImpUea  warraMtr  >•  peratlt- 
ted. — See  ante  {1765  and  note  par.  14. 


8.  SHBRIFF'S  DBBD  8TA1VD8 
THAH  ANY  OTHSSR  as  aseuranee  of  title.— > 
Henderson  ▼■.  Overton,  8  Terg*.  (Tenn.)  894, 
84  Am.  Dec  488.  See  Fisher  vs.  Seltser,  88 
Fa.  SL  808,  810,  68  Am.  Dee.  886. 


§  1778.  EFFECT  OF  QENERAL  WARRANTY.  A  general  warranty  does  not 
extend  to  defects  inconsistent  therewith  of  which  the  buyer  was  then  aware,  or 
which  were  then  easily  discernible  by  him  without  t!ie  exercise  of  peculiar  skill ; 
but  it  extends  to  all  other  defects. 

History:    Enacted  March  21,  1872. 

Commisslonem^    note    cites:      Schuyler     vs.  8  Rolle  6;  Horsfall  vs.  Thomas,  1  HurL  &  C  80; 

Russ,   8  CaL    (N.  T.)    208;  Bidwell  vs.  North*  and  quotes  BenJ.  Sales,  467,  as  follows:    *'But 

western  Ins.   Co.,   84   N.  Y.   802;   Birdseye  vs.  warranty  may  he  so  expressed  as  to  protect 

Frost,  84  Barh.   (N.  Y.)   867;  LoniT  vs.  Hicks,  huyer   against   consequences    irrowing    out    of 

8   Humph.    (Tenn.)    805;    Southern   vs.   Howe,  patent  defect." 


CHAPTER  in. 

RIGHTS  AND   OBUQATIONS   OF  THB  BUYER. 

9 1784.    Price,  when  to  be  paid.  1 1780.    Rights  in  case  of  breach  of  warrant/. 

1 1785.    Bight  to  inspect  goods. 

§  1784.    PBIGE,  WHEN  TO  BE  PAID.    A  buyer  must  pay  the  price  of  the  thin^ 

sold  on  its  delivery,  and  must  take  it  away  within  a  reasonable  time  after  the 

seller  offers  to  deliver  it. 

History:    Enacted  March  21,  1872. 

1.  Applied,    cited,    construed,    referred    to, 

etc 

2.  Acceptance  necessary — Contract  for  sale 

of  article  to  be  manufactured. 
8.  Agent  may  bring  action  for  price. 
4,  Bond  given  for  performance  of  contract 

by  buyer. 
6.  Breach    of   contract   to   buy   at   seller's 

option. 

6.  Breach  of  warranty — Kights  of  buyer  in 

case  of. 

7.  Check  not  tenderable. 

8.  Commissioners'  note. 

9.  Conditional  sale. 

10.  Counterclaim  upon  breach  of  warranty  in 

action  for  price. 

11.  Culling  by  buyer  not  permissible. 

12.  Damages  for  breach  of  contract  by  buyer. 

13.  Default  in  payment  at  time  agreed  upon. 
14, 15.  Delivery — "Fixes  time  of  payment,  when 

— ^Delivery  in  instalments. 

16.  Same — ^Is   prerequisite   to    obligation   to 

pay. 

17.  Depositary — When  seller  must  act  as. 
18, 19.  Effect     of    acceptance   of   property    by 

buyer. 

20.  Election  to  return  property  or  pay  for  it. 

21.  Excessive  quantity  delivered. 

22.  Forfeiture  of  instalments  paid. 

23.  Frauds,  statute  of — Delivery  and  accept- 

ance required  to  satisfy. 
24,  25.  Fraudulent  intent  not  to  pay  for  goods — 
Circumstantial  evidence. 

26.  Immediate  payment  not  essential  to  val- 

ity  of  sale. 

27.  Inspection  of  goods  before  acceptance. 


28.  lien  of  seller  for  price. 

29.  Manual   delivery   to    buyer   unnecessary, 

when. 
SO.  Ordinance   forbidding    planting    of    dis- 
eased trees  sold. 

81.  Payment  is  prerequisite  to  devolution  of 

title,  when. 

82.  Beceipt    and    acceptance   of   goods    dis- 

tinguishable. 

83.  Becovery  back  of  payment  made. 

84.  Bemedies  of  seller  upon  non-payment  of 

price. 

85.  Besumption  of  possession  by  seller  upon 

non-payment  of  instalment. 

86.  Betention  of  title  until  payment. 

37.  Shrinkage  in  transitu  falls  upon  buyer. 

88.  Stoppage  in  transitu. 

89.  Transportation — Expense  of. 


1.  APPLIBD,  CITBD,  COlfSTRUBD, 
FEIRRBD  TO,  etc..  In:  Blackwood  va  Cutting 
Pack.  Co.,  76  Cal.  212,  216,  2  Am.  St  Rep.  199. 
18  Pac.  Rep.  248  (cited);  Schurts  vs.  Romer, 
82  Cal.  474,  479,  23  Pac.  Rep.  118  (construed 
and  applied). 

9.  Acceptance  Becessary  —  Contract  for 
sale  of  article  to  be  atnniifactiired. — See  ante 
i  1770  and  note  par.  2. 

S.    Asent  may  brtnv  action  fer  prieob — See 

ante  i  1749  and  note. 

4.  BOND  GlVSOr  FOR  PBRPORMAlfCB  OF 
CONTRACT  BY  BimSR  is  necessarily  made 
with  reference  to  law  grovernlngr  sale. — Crock- 
er vs.  Field's  B.  &  C.  Co.,  98  CaL  682,  635,  29 
Pac.  Rep.  226. 
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I.  BRBACH  OF  CONTRACT  TO  BITT  AT 
SELLER'S  OPTION,  althoufiTh  no  duty  to  sell 
is  Imposed  upon  seller,  gives  latter  rlgrht  of 
•etioBp  condition  upon  which  buyer's  liability 
dipends  beiner  delivery  of  goods  and  demand 
for  payment. — Berry  vs.  Kowalslcy»  96  Cal. 
IH  138,  .29  Am.  St  Rep.  101,  30  Pao.  Rep.  202. 

&    Breacb  of  warranty — Rlglits  of  buyer  im 

<aM  of. — See  post  §1786  and  note. 

7.  CHECK  NOT  TBNDBRABLB,  and  tender 
thereof  may  be  refused  so  as  to  entitle  seller 
to  rescind. — Beauchamp  vs.  Archer,  68  Cal. 
ill.  434,   435,   41  Am.   Rep.  266. 

Am  to  check  not  belns  tenderabley  see  ante 
11485  and  note  pars.  18-16. 

&  COMMISSIONERS*  NOTE  Is  aS  follows: 
•"Pay  the  price.' — ^Tipton  vs.  Feitner,  20  N.  Y. 
423;  Benj.  Sales  524.  Of  course  this  rule,  like 
most  of  the  others,  may  be  varied  by  agree- 
ment  Taking  away.'  He  Is  allowed  a 
reasonable  time  for  this  purpose,  according 
to  circumstances. — ^Buddie  vs.  Qreen,  27  Ia  J. 
Ex.  83.  8  Hurls,  ft  N.  (Am.  ed.)  996.  But  if 
the  vendee  does  not  take  the  goods  within  a 
reasonable  time  after  the  sale,  upon  the  re- 
quest of  the  vendor,  the  vendee  will  be  liable 
for  warehouse  charges  and  other  expenses,  or 
if  the  vendor  is  prejudiced  by  the  delay,  to  an 
action  for  damages. — 2  Kerr's  BenJ.  Sales  519; 
Greaves  vs.  Ashlln,  8  Camp.  426,  14  Rev.  Rep. 
?71.  The  seller  must  put  the  buyer  in  motion 
before  he  can  take  advantage  of  this  pro- 
vision.— Jones  vs.  Gibbons,  8  Ezch.  922." 

8.  Coadltlonal  sale. — See  ante  S 1768  and 
note  par.  14. 

19,  CoiiBtercIfilin  upon  breaA  of  warraMty 
U  action  tor  price. — See  post  i  1786  and  note. 

U.    Calling  by  buyer  not  permissible, — See 

ante  1 1753  and  note  par.  16. 

12.  Damage  tor  breach  of  contract  by 
kvyer.— See  post  H  3310,  8311  and  notes. 

18.  DEFAULT  IN  PAYMENT  AT  TIME 
AGREED  UPON  precludes  buyer  from  there- 
^ter  tendering  price  so  as  to  defeat  seller's 
fight  of  rescission. — Beauchamp  vs.  Archer, 
t8  Cal.  431,   435.   41  Am.  Rep.   266. 

14.  DCIilTERT — Fixes  time  of  payment 
when  contract  is  silent  in  this  respect. — I 
Blackwood  vs.  Cutting  Pack.  Co.,  76  Cal.  212, 
215,  9  Am.  St.  Rep.  199,  18  Pac.  Rep.  248.  See 
Dwyer  vs.  Duquld,  70  111.  807;  Case  vs.  Dewey, 
55  Mich.   116,    118.    20   N.    W.    Rep.    817,    21    Id. 

18b  Delivery  in  Instalments  reanlres  pay- 
■Mats  in  Instalments,  as  each  instalment  is 
delivered,  where  sale  is  of  undetermined 
4)aantlty  at  so  much  per  pound  to  be  de- 
livered as  It  may  become  fit  for  delivery.^ 
Veerkamp  vs.  Hulburd  C.  &  D.  Co.,  68  Cal.  229, 
231,  41  Am.  Rep.   265. 

18>  Is  prereanisite  to  obligation  to  pay  on 
part  of  buyer  under  this  section. — Schurtz  vs. 
Romer,  82  Cal.  474.  479.  23  Pac.  Rep.  118. 

Mutnal  and  independent  stipnlatlons  to  de- 
liver and  make  payment* — See  ante  i  1753  and 
note  pars.   41-48. 

17.  Depositary — ^Wken  seller  must  act  as. 
—flee  ante  1 1748  and  note. 

18.  EFFECT  OF  ACCEPTANCE  OF  PROP- 
ERTY  BY    BUYER,    in    absence    of    fraud    or 


breach  of  warranty  on  part  of  seller,  is  to 
render  buyer  liable  for  price  agreed  on,  and 
precludes  him  from  alleging  that  property  is 
not  of  character  and  quality  called  for  by  con- 
tract.— ^Browning  vs.  McNear,  145  CaL  272,  276, 
277,  78  Pac.  Rep.  722. 

10.    Waiver    of    objection    to    part    received 

on  ground  that  it  is  not  such  property  as  con- 
tract calls  for,  by  receiving,  accepting,  and 
retaining  it,  precludes  buyer  from  refusing  to 
accept  balance  which  is  in  accordance  with 
contract. — Guernsey  vs.  West  Coast  Lt,  Co.,  87 
Cal.  249,  260,  25  Pac.  Rep.  414. 

20.  ELECTION  TO  RETURN  OR  PAY  FOR 
PROPERTY  BOUGHT  must  be  exercised  at 
time  when  promise  is  to  be  performed,  other- 
wise seller  has  absolute  right  to  payment. — 
Rewrick  vs.  Goldstone,  48  Cal.  654,  556. 

21.  Excessive  qnantlty  delivered. — See  ante 
11758  and  note  par&  27-29. 

22.  Forfeiture    of    Instalments    paid.  —  Sea 

ante  f  1749  and  note. 

28.  Frauds,  statute  of — ^Delivery  and  ae- 
ceptaaee  required  to  satisfy. — See  ante  {  1624 
and  note. 

24.  FRAUDUIJ2NT  INTENTION  NOT  TO 
PAY  FOR  GOODS  renders  sale  void,  and  seller, 
if  buyer  is  in  possession,  may  maintain  trover. 
— Butler  vs.  Collins,  12  Cal.  457»  461-468. 

25.  Circumstantial    evidence    la    admissible 

to  prove  such  fraud. — ^Butler  va  Collins,  12 
Cal.  457,  464. 

2d.  IMMEDIATE  PAYMENT  at  time  of 
making  contract  not  essential  to  validity  of 
sale. — See  ante  §1721  and  note. 

27.  Inspection   of  goods   before  aeceptanea. 

«-See  post  i  1785  and  note. 

28.  Lien  of  seller  for  price. — See  post 
i  8049  and  note. 

29.  Manual  delivery  to  buyer  unneeessary, 
wben. — See  ante  S  1768  and  note  par.  40. 

SO.  ORDINANCE  FORBIDDING  PLANTING 
OF  DISEASED  TREES  in  county  in  which 
buyer  proposed  to  plant  them  does  not  ex- 
empt buyer  from  liability  for  price,  trees 
having  been  sold  in  another  county  and  before 
ordinance. — Gray  vs.  Long  (Cal.  July  26,  1894), 
87  Pac.  Rep.  880,  881. 

81.  PAYMENT  IS  PRERE4^UISITE  TO  DE- 
VOLUTION OF  TITLE  Where  it  is  expressly 
agreed  that  title  shall  remain  in  seller  until 
price  is  paid. — Lowe  vs.  Woods,  100  Cal.  408, 
412.  88  Am.  St.  Rep.  801,  84  Pac.  Rep.  969. 
See  Kohler  vs.  Hayes.  41  Cal.  455.  457,  458; 
Hegler  vs.  Eddy,  58  Cal.  597,  598,  599. 

82.  Receipt  and  acceptance  of  goods  dls- 
tlngulsbable. — See  ante  {  1758  and  note  par.  56. 

88.    Recovery   back  of   payment   made. — See 

ante  1 1749  and  note. 

84.  Remedies  of  seller  upon  non-payment 
of  price. — See  ante  f  1749  and  note. 

35.  Resumption  of  possession  by  seller 
upon  non-payment  of  Instalment. — See  ante 
i  1749  and  note. 

86.  RETENTION  OF  TITLE  UNTIL  PAY- 
MENT may  be  stipulated  for  by  seller. — Koh- 
ler vs.  Hayes,  41  Cal.  455.  458.  See  Cardinell 
vs.  Bennett,  62  Cal.  476.  477. 

See  ante  f  1721  and  note. 
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87.  SHRUfKAGB  Ut  TRANSmT  VALLS 
UPON  BUYBR  when  he  aerrees  to  pay  by 
weight  for  firoods  "dellyered/*  although  right 
18  reserved  to  reject  iroods  at  place  of  destina- 
tion because  not  of  kind  or  quality  required 
by  contract  belnir  '*receiYed"   when  delivered 


to  carrier  for  carrla^re. — Gates 
Pack.  Co.,  78  Cal.  489,  448,  81 

SS.     stoppage  1b 
8080  and  notes. 

80.     TnuuiportatiOM — ^B 
8  1766  and  note. 


▼a.   Carqulnes 
Rep.  1. 
post  18  8076- 

•I^— Bea    ant* 


§  1786.  BIOHT  TO  INSPECT  OOODS.  On  an  agreement  for  sale,  with  war- 
ranty, the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a  reasonable  time,  before 
accepting  it ;  and  may  rescind  the  contract  if  the  seller  refuses  to  permit  him  to 

do  so.  Hlatory:     Enacted  March  21, 1872. 


1.  After-deliTerj  right  of  inspection. 

2.  Breach  of  warranty  as  ground  for  rescission. 
8.  Commissioners'  note. 

4.  Trial  of  article  without  acceptance. 

1.     After-dellTerr    Hvht    of    liupectloM    and 

rejection  may  be  exercised  before  acceptance. 
— Gates  va  Carquines  Pack.  Co.,  78  CaL  489, 
442,   21   Pac   Rep.   1. 

S»  Breack  of  wamuttr  um  sround  for  ro- 
■clMiion. — See  post  1 1786  and  note. 

8.  Commlaalonera^  note  cites  authorities* 
and  reads  as  follows:  "Benj.  Sales  619;  Lory- 
mer  vs.  Smith,  1  Barn.  &  C.  1,  8  Ens.  C  L.  1; 
Toulmin  va  Hedley*  2  Car.  &  K.  167,  61  Engr* 
C.  Li.  166.  It  is  held  that  the  vendee  is  not 
bound  to  accept  croods  in  a  closed  cask,  which 


the  vendor  refuses  to  open. — ^Isherwood  vs. 
Whitmore,  10  Mees.  &  W.  767;  11  Mees.  &  W. 
847.  Nor  if  the  seller  refuses  to  let  him  com- 
pare the  sample  with  the  bulk. — ^Lorymer  vs. 
Smith,  1  Barn.  &  C.  1,  8  Ens.  C.  Jm  1.  Nor  ta 
remain  at  his  place  of  business  after  sunset 
on  the  day  fixed  for  delivery. — Startup  vs. 
Macdonald,  6  Man.  &  Or.  693,  46  Ens.  C.  L. 
691.  Nor  to  select  the  soods  out  of  a  largrer 
quantity. — Dixon  va  Fletcher,  8  Meea  &  W. 
146;  Hart  va  Mills,  15  Mees.  &  W.  85." 

4.    Trial     of     article     without     acceptanc^^ 

where  agreement  is  to  buy  it  on  condition 
that  it  is  fit  and  suitable  for  buyer's  pur- 
pose, does  not  pass  title  to  buyer  and  create 
liability  for  pricc-^Hallidie  va  Sutter  St.  H. 
Co.»  68  CaL   676.  676. 


§  1786.  BIGHTS  IN  CASE  OF  BREACH  OF  WASBANTY.  The  breach  of  a 
warranty  entitles  the  buyer  to  rescind  an  agreement  for  sale,  but  not  an  executed 
sale,  unless  the  warranty  was  intended  by  the  parties  to  operate  as  a  condition. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Acceptance  of  goods — Kffect  of. 

3.  After  consummation  of  sale  rescission  not 

permitted,  when. 

4.  Burden  of  proving  quality  in  action  for 

price. 

5.  Commissioners'  note. 

6.  Damages    for    breach    of    warranty    of 

quality. 

7.  Defense  in  action  for  price. 

8.  Evidence  that  similar  machines  did  good 

work. 

9.  Exchange  for  another  article  agreed  up* 

on. 

10.  Expert  testimony  as  to  machine. 

11.  Failure  of  macMne  to  do  good  work. 

12.  Instruction   as    to    caveat    emptor    inap* 

plicable. 

13.  Licensed  scaler's  decision  as  to  quality. 

14.  Pleading — Allegation  of  sale  necessary. 

15.  Same — Allegation  of  warranty  necessary. 

16.  Same — ^Breach  must  be  alleged. 

17.  Same — Counterclaim  in  action  for  price. 

18.  Same — Fraud  must  be  alleged,  when. 

19.  Same — ^Latent  defects  in  machine  must  be 

alleged. 

20.  Question  of  fact  as  to  breach. 

21.  Bemedies  for  breach. 

22.  Same — Breach  discovered  after  delivery. 
28,  24.  Rescission  permissible,  but  not  necessary. 

25.  Surety  may  avail  himself  of  rescission. 

26.  Waiver  of  prompt  return  of  goods. 

27.  Yielding  possession  upon  failure  of  title. 


1.  APPIilCD,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  eta*  in:  Stockton  Sav.  &  Li. 
Soc.  vs.  Giddlners,  96  Cal.  84,  92,  81  Am.  St. 
Rep.  181,  30  Pac.  Rep.  1016,  21  L-  R.  A.  40S 
(applied);  First  Nat.  Bank  Ft.  Collins  vs. 
Hugrhes  (Cal.  Sept.  16,  1896 )»  46  Pac  Rep.  272» 
276  (applied). 

2.  Aeceptance     of     coodii — ^Effect     of.  —  See 

ante  1 1784  and  note  pars.  18,  19. 

8.     AFTEIR       CONSUMMATION       OF       SALB 

contract  is  not  open  to  rescission  for  breach 
of  warranty  which  was  not  intended  to  oper- 
ate as  condition. — First  Nat.  Bank  Ft.  Col- 
lins vs.  Hugrhes  (CaL  Sept.  16,  1896).  46  Pac 
Rep.   272,   275. 

4.  BURDRN  OF  PROTINO  41UALITY  ON 
SBLLER  in  action  for  price  of  eroods  where 
quality  is  warranted. — Ruis  vs.  Norton.  4  Cal. 
855,  357,  60  Am.  Dec  €18  (written  contract  for 
sale  of  so  much  sound  rice,  without  specify- 
ing any  particular  rice). 

5.  COMMISSIONBRS*  NOTB  reads  as  fol- 
lows: "'Asrreement  for  sale.'  —  Parker  vs. 
Palmer,  4  Barn.  &  Aid.  887,  6  Engr.  C.  Ia  S29. 
See  Muller  vs.  Eno,  14  N.  Y.  597,  610.  'Exe- 
cuted sale.'  There  has  been  much  doubt  upon 
this  point,  but  it  is  now  settled  that  a  war- 
ranty is  not  presumptively  a  condition. — Kler- 
nan  vs.  Rocheleau,  6  Bosw.  148;  Voorhees  vs. 
Earl.  2  Hill  (N.  T.)  288,  S8  Am.  Dec.  688; 
Thornton  vs.  Wynn,  26  U.  S.  (12  Wheat.)  183. 
bk.  6  L.  ed.  695;  Street  va  Blay,  2  Barn.  &  Ad. 
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nuDACH  or  warranty-tRights  in  cask  of. 


<1516)  1 1788 


m,  n  Snc  G.  I*  112;  Gomperta  ▼«.  Dentoiip 
1  Cr.  *  M.  207;  Parson  ys.  Sexton,  4  C  B. 
{man.  Or.  &  a)  899,  907.  6«  Bnfir.  C  L..  897. 
teMuUer  vs.  Bno.  14  N.  Y.  597;  Behn  ys.  Bur- 
MOi  1  B«8t  &  8m.  877,  101  En^.  C.  Lw  876. 
Unless.'  etc — ^Bannerman  vs.  White.  10  C.  B. 
(N.  &)   844.   100  Ens.  C.  Im  842." 

C  Daauisc*  for  Ibreadi  of  warranty  of 
tnBtjr. — See  post  |  3313  and  note. 

T.  DEKBNSB  IN  ACTION  FOR  PRICB  that 
tliere  was  breach  of  warranty  and  that  buyer 
•oSered  damages  thereby  may  be  made,  and 
int  is  entitled  upon  proper  pleadings  to  de- 
duct damages  from  seller's  recovery,  even 
though  sale  has  been  consummated  and  is  not 
opea  to  rescission. — First  Nat  Bank  Ft  Col- 
lins vs.  Hugrhes  (Cal.  Sept  16,  1896).  46  Pac. 
Rep.  272.  275.     See  Flint  vs.  Lyon,  4  CaL  17,  20. 

FaUare  of  title  as  defease  la  action  ftor 
trice — See  ante  1 1766  and  note  par.  11. 

8.  EVIDENCE  THAT  SIMILAR  MACHINES 
DID  GOOD  ^VORK  is  not  admissible  in  action 
for  breach  of  warranty  of  machine. — Fox  vs. 
Stockton  Combined  H.  &  A.  Works,  83  CaL 
U3.  342,  28  Pac.  Rep.  296. 

SL  EXCHANGE  FOR  ANOTHER  ARTICLE 
IF  WARRANTY  IS  NOT  FULFILLED  beinff 
agreed  upon,  such  agrreement  limits  buyer's 
rights  and  remedies,  if  thingr  sold  does  not 
fill  requirements  of  warranty. — First  Nat  Bank 
Ft  Collins  vs.  Hushes  (Cal.  Sept  16,  1896), 
41  Pac  Rep.  272.  274. 

10.  Expert  testimony  as  to  snfllclemey  of 
■seklae  warraated* — See  ante  i  1770  and  note 
pars.  10.  11. 

11.  FAILURE   OF  MACHINE  TO  DO  GOOD 

WORK,  which  it  Is  warranted  to  do.  entitles 
buyer  to  rescind. — Stockton  Sav.  St  L.  Soc.  vs. 
Giddings.  96  CaL  84.  92.  81  Am.  St  Rep.  181.  SO 
Pac  Rep.  1016.  21  L.  R.  A.  406. 

12.  INSTRUCTION  AS  TO  CAVEAT  EMP- 
TOR INAPPLICABLE  In  action  for  breach  of 
warranty. — Mergruire  vs.  O'Donnell.  108  CaL 
SO.  S2,  36  Pac.  Rep.  1088. 

15.  LICENSED  SCALER'S  DECISION  AS 
TO  HERCHANTABLB  (QUALITY  of  logrs  sold 
i>  blndinff  upon  parties  to  sale  where  mer- 
chantable quality  is  warranted  but  contract 
proTides  for  scaling  by  such  scaler. — Bullock 
va  Consumers  L.  Co.  (CaL  Nov.  10,  1892),  81 
Pac  Rep.  367.  870. 

14    PLEADING.— Allevatloa  of  sale  Is  aec- 

c*an7»  where  complaint  is  based  on  warranty, 
because  without  sale  there  can  be  no  war- 
ranty.—Harley  vs.  Golden  State  &  M.  L  Wks., 
Ce  CaL  238,  239.  6  Pac.  Rep.  160. 

U<    AUeiratlon  of  warranty  Is  necessary  In 

action  for  breach  of  warranty,  hence  common 
count  for  money  had  and  received  will  not  be 
efficient — ^Miller  vs.  Van  TasseL  24  CaL  468, 
4(2.  See  Edick  vs.  Crim,  10  Barb.  (N.  Y.)  446. 
Heecsslty  to  allege  express  warranty. — See 
ante  i  1764  and  note  par.  8. 

16.  Breack    of    warranty    mnst    be    allesedy 

Otherwise  complaint  is  demurrable.  —  Dabo- 
▼ich  ts.  Emerlc.  7  CaL  209,  212. 


17.  Covnterelalm  may  be  asserted  upon 
breack  of  warranty^  under  Code  Civ.  Proc 
i  438,  in  action  for  price. — See  Wheelock  vs. 
Pacific  P.  G.  Co..  61  CaL  228,*  226. 

18.  Fnind  mnst  be  alleged  when  plaintiff 
seeks  to  recover  on  ground  that  defendant 
made  false  or  fraudulent  representations,  and 
it  must  be  alleered  that  he  knew  that  his 
representations  were  false. — ^Miller  vs.  Van 
TasseL  24  Cal.  468.  463. 

!••  Latent  defect  mnst  he  alleged  as  canse 
of  Injury  to  person  in  action  to  recover  dam- 
ages for  such  injury. — Lewis  vs.  Terry.  Ill 
CaL  89.  44.  62  Am.  St.  Rep.  146,  48  Pac  Rep. 
898,  31  L.  R.  A.  220. 

20.  linestlon  of  fact  as  to  breack  of  -war- 
ranty is  for  jury,  when  evidence  is  conflicting. 
— Habenicht  vs.  Lissak.  77  CaL  189,  146.  12 
Am.  St.  Rep.  63.  19  Pac  Rep.  260;  Tahoe  Ice 
Co.  vs.  Union  Ice  Co.,  109  Cal.  242,  246.  41  Pac 
Rep.  1020. 

21.  REBIEDIBS  FOR  BREACH  OF  "WAR- 
RANTY  are  actions  In  nature  of  assumpsit,  or 
case  for  deceit,  where  there  has  been  fraud  as 
well  as  warranty. — ^Miller  vs.  Van  Tassel,  24 
CaL  468.  '462   (breach  of  warranty  of  title). 

22.  Wbere  breack  of  warranty  la  discovered 
after  delivery  buyer  may  retain  property  and 
brinfiT  action  for  breach  of  warranty,  or  plead 
breach  in  reduction  of  damagres  in  action  to 
recover  price. — Browning  vs.  McNear,  146  Cal. 
272,  276.  277.  78  Pac.  Rep.  722.  See  Polhemus 
vs.  Heiman.  45  CaL  673.  679;  Snow  vs.  Holmes. 
71  CaL  142,  149,  11  Pac  Rep.  856. 

Remedies  of  bnyer  for  breack  of  warranty. — 
See  notes  64  Am.  Dec  146;  16  Am.  St.  Rep.  769. 

2S.     RESCISSION    OF    SALE— Is   permissible 

upon  breach  of  warranty,  and  if  thingr  sold 
is  not  what  it  is  warranted  to  be,  and  it  has 
been  delivered,  buyer  has  rigrht  to  return,  or 
ofTer  to  return,  it  to  seller. — Hoult  vs.  Bald- 
win. 67  CaL  610,  613.  8  Pac.  Rep.   440. 

24.  Is  nnnecessary,  but  buyer  is  at  liberty 
to  retain  sroods  and  bring:  action  for  breach 
of  warranty,  or  he  may  plead  breach  in  re- 
duction of  damagres  in  action  by  seller  for  pur- 
chase money. — Polhemus  vs.  Heiman,  46  CaL 
678.  679.  680;  Snow  vs.  Holmes,  71  CaL  142. 
149,  11  Pac.  Rep.  866. 

Rescission  of  contracts — See  ante  U 1688- 
1691  and  notes. 


Rescission   of   contract   for   breack   of 
ranty. — See  note  by  Robert  Desty.  4  L.  R.  A. 
870. 

25.  SURETY  MAT  AVAIL  HIMSELF  OF 
RESCISSION  on  any  ground  whatever  which 
would  authorise  rescission. — Stockton  Sav.  & 
L.  Soc  vs.  Giddingrs,  96  CaL  84,  92.  31  Am.  St. 
Rep.  181.  80  Pac.  Rep.  1016,  21  L.  R.  A.  406. 

26.  WAIVER  OF  PROMPT  RETURN  OF 
GOODS  UPON  DISCOVERT  OF  BREACH  OF 
'WARRANTY  results  where  delay  Is  at  in- 
stance of  seller. — Fox  vs.  Stockton  Comb.  H. 
St  A.  Works,  83  CaL  888.  842,  28  Pac  Rep.  296. 

27.  Yielding  possession  npon  failure  of  titles 

*-See  ante  i  1766  and  note  par.  t. 
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BALK  BY  AVOTION— WHBN   COMPLASTB. 


CDlT.IUyPCIV. 


CTTAPTEB  IV. 

BAIiB    BY    AUCTION. 


1 1792.  Sale  by  auetioii,  what. 

S  1793.  Sale,  when  complete. 

S 1794.  Withdrawal  of  bid. 

§  1795.  Sale  under  written  eonditiona. 


1 1796.    Bights  of  bojir  npon  sale  without 

serve. 
§  1797.    B7  bidding. 
§  1798.    Auetioneer's  memorandmii  of  sale. 


§  1792.    SALE  BY  AUCTION,  WHAT.    A  sale  by  auction  is  a  sale  by  public 
outcry  to  the  highest  bidder  on  the  spot. 

History:     Enacted  March  21,  1872. 

1.  Auctions — Oeneral  provisions  concerning. 
2-4.  Auctioneers — ^Agency  of— General  provisions 
concerning. 

5.  Commissioners'  note. 

6.  Mock  auctions — ^Penal  provisions  as  to. 

7.  Sale  in  board  of  brokers. 

8.  Sheriff's  sale  by  auction. 

9.  Withdrawal  of  property  from  auction  sale. 


1.  Aactlomi — General   proTtalona   sroTenlnc* 

See   monographic  note   96  Am.   Dec  264-272. 

2.  AnctloBCcni — As  to  ascMejr  •!« — Bee  post 
II 2862,  2363  and  notes. 

8.     Sajae — ResTvUrtloiui  eoBeeralas. — See  PoL 
Code    II 3284-3324   and   notes. 

4.    Same— Unlawfiill7  aetlBs  mm^ — Bee  Penal 
Code  I  436  and  note. 


5.  CommlMlomenf^  note  reads:  "Mr.  Story 
defines  a  sale  by  auction  to  be:  'A  public  sale 
where  sroods  are  offered  to  be  taken  by  the 
hlfirhest  bidder.'— Story  Sales  |  460." 

6.  Mock  avetlona  —  Penal  provtolona  con- 
eeralas. — See  Pencd  Code  I  635  and  note. 

7.  Sale  In  board  of  broken  of  stock  In 
mininsT  corporation  Is  not  sale  at  public  auc- 
tion Qusere. — See  Child  vs.  Huge,  41  C&L 
619»  621. 

8.  SherllTa  sale  by  anetlen  Is  governed  by 
general  rules  applicable  to  auction  aales.-^ 
Hibernia  Sav.  Sk  Lt.  Soc  vs.  Behnke,  121  CaL 
S89,  842,  68  Pac.  Rep.  812. 

9.  Wlthdravral  of  property  from  anctlim 
•ale. — See  monosrraphio  note  by  M.  M.  Mann. 
67  li.  R.  A.  784-789. 


§  1793.    SALE,  WHEN  COMPLETE.    A  sale  by  auction  is  complete  when  the 
auctioneer  publicly  announces,  by  the  fall  of  his  hammeri  or  in  any  other  cus- 
-ary  manner,  that  the  thing  is  sold. 

History:    Enacted  March  21,  1872. 


1.  Commissioners'  notsw 

2.  Frauds,  statute  of,  must  be  complied  with. 
S.  Judicial  sales  are  within  rule. 

4.  Mistake  as  to  quantity  sold. 

1.  Coinmiaaloiiera'  aote  cites:  BenJ.  Sales 
864;    Story   Sales   1 461. 

2.  Frauds,  statute  of,  naiiat  be  eomplied  wltk 

after  hammer  has  fallen  in  order  to  render 
contract  valid.— Pike  vs.  Balch,  88  Me.  802. 
61  Am.  Dec.  248. 

See  ante  1 1624  and  note  pars.  212-219,  and 
post  S  1798. 

S.  Judldal  salM  are  wltbln  rale  that  valid 
and  bindingr  contract  Is  made  when  hammer 
falls,  althougrh  in  Ensrland  the  practice  is  to 


keep  biddings  open  at  master's  sale,  so  that 
any  person  may  advance  on  bid  received  by 
master,  which  he  reports  to  court*  with  re- 
sult that  no  one  is  purchaser  until  final  oon- 
firmatlon  of  sale. — Jackson  vs.  Warren.  SB  IlL 
881,  842. 

As  to  openlBs  blddlnsrsy  see  17  Am.  &  Bnsr. 
Encyc.  of  L.   (2d  ed.)   1006-1010. 

4.  MlatalEe  as  to  qvaatlty  sold  cannot  be 
set  up  by  auctioneer  who  sells  balance  without 
specifying:  quantity  after  he  has  made  out 
and  delivered  bill  of  particulars  and  received 
party's  money  or  portion  of  it,  as  sale  Is 
then  executed  contract. — fiurgoyne  vs.  Middle* 
ton,  4  CaL  64,  66. 


§1794.  WTTHDRAWAL  OF  BID.  Until  the  announcement  mentioned  in  the 
last  section  has  been  made,  any  bidder  may  withdraw  his  bid,  if  he  does  so  in  a 
manner  reasonably  sufficient  to  bring  it  to  the  notice  of  the  auctioneer. 

History;     Enacted  March  21, 1872. 


1.  Commissioners'  note. 
2-4.  Bidder  at  public  auction — Bight  to  with- 
draw bid. 

5.  Same — Bid  having  been  withdrawn. 

6.  Same — ^Bid  retracted  by  implication. 

7.  Same — Condition  prescribed  by  sheriff. 

1.  CommlMiloaerB'  note  cites:  Payne  vs. 
Cave,  8  T.  R.  148  (8  Durnf.  A  B.),  1  Rev.  Rep. 
670;  Oooke  vs.  Oxley,  8  T.  R.  668,  664  (8  Durnt 


ik  E.),  1  Rev.  Rep.  788;  Routledse  vs.  Grant, 
4  Bins:.  668,  16  Kng.  C  L.  99,  29  Rev.  Rep.  672; 
Jones  vs.  Nanney,  11  Price  108;  Story  Sales 
1461. 

2.  BIDDBR  AT  PUBLIC  AUCTION  OR  SAUB 
-^Rlsrbt  to  retract  hie  bid  at  any  time  before 
the  same  is  accepted  and  the  property  struck 
off  to  him. — Fisher  vs.  Seltzer,  28  Pa.  St  808, 
62  Am.   Deo.   886. 
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I  Until  the  fall  of  the  hammer  a  bidder  at 
pabllc  auction  may  withdraw  his  bid,  on  the 
Sfseral  principle  that  neither  party  to  a  con- 
tnet  is  bound  until  the  ofTer  has  been  accepted. 
-Hibernla  Sav.  &  L.  Soc.  ▼••  Behnke,  121  Cal. 
m.  342,  68  Pac  Rep.  812.  Fla.  Coker  va. 
Davklns,  20  Fla.  168.  Ky.  Grotenkemper  ▼«. 
Acbtermeyer,  11  Bush  222.  La.  Corryolles  ▼■. 
tfony.  2  La.  604.  Mo.  Dunham  vs.  Hartman, 
2SS  Mo.  626.  77  Am.  St  Rep.  741.  66  &  W.  Rep. 
SU.  IVc^.  Nebraska  Li.  &  T.  Co.  vs.  Hamer, 
MNeb.  281,  298.  68  N.  W.  Rep.  696,  699.  Pa. 
Donaldson  vs.  Kerr,  6  Pa.  St.  486;  Fisher  vs. 
Seltzer,  23  Pa.  8L  808,  62  Am.  Dec  886.  R*  It 
Hartwell  vs.  Gurney.  16  R.  I.  78,  18  AtL  Rep. 
Ill  Fed.  Blossom  vs.  Milwaukee  &  C.  R. 
Co.,  70  U.  S.  (8  Wall.)  196,  bk.  18  Im  ed.  48. 
Kss.  Payne  vs.  Cave,  8  Durnf.  St  £3.  (8  T.  R.) 
148,  1  Rev.  Rep.  679;  Warlow  vs.  Harrison,  1 
EL  A  KL  296.  102  Kng.  C  L.  294. 

4.    But  where   bidder's  offer   has   been   ac- 


cepted and  the  property  knocked  down  to  him, 
application  for  leave  to  withdraw  his  bid  may 
be  denied. — ^National  Bank  vs.  Sprague,  20 
K.  J.  Eq.  (6  C.  E.  Gr.)  169. 

6.  Bid  kavlnv  been  withdrawn  the  person 
makiniT  the  bid  is  not  liable  even  for  the  cost 
and  charges  of  a  future  sale  even  though  one 
of  the  conditions  was  that  he  should  be.-^ 
Fisher  vs.  Seltser,  28  Pa.  St.  808,  62  Am.  Dec. 
886. 

6.  Bid  vetraeted  by  ImpUeatlony  e.  g,  where 
auctioneer  passes  to  another  article  without 
express  assent  of  bidder. — Donaldson  vs.  Kerr. 
6  Pa.  St.  486;  Jones  vs.  Manney,  18  Price  76, 
108. 

7.  Condition  prescribed  by  sheriff  or  other 
officer  eonductinff  public  sale,  cannot  deprive 
bidder  of  the  riffht  to  withdraw  his  bid  before 
acceptance.— ^Fisher  vs.  Seltzer,  28  Pa.  St  808, 
62  Am.  Deo.  886. 


§  1796.  SALE  UNDER  WRITTEN  CONDITIONS.  When  a  sale  by  auction  is 
made  npon  written  or  printed  conditions,  such  conditions  cannot  be  modified  by 
•ny  oral  declaration  of  the  auctioneer,  except  so  far  as  they  are  for  his  own  benefit. 

History:     Enacted  Mardi  21, 1872. 

1*  AdTertisement  by  administrator  of  good  title. 
2.  Announcement  of  terms  of  sale— OonBtmction. 
3w  Commissioners'  note. 

1  Quantity  of  land  sold— 'Annonncement  orally 
at  sale. 


Am.  St  Rep.  122,  29  Pao.  Rep. 


1.    AdTertleement  by  admlnlstrntor  of  vood 

ttUcy  When  in  fact  title  is  not'  erood,  does  not 
^title  purchaser  to  resist  confirmation  of 
Mile,  because  he  is  bound  to  examine  title  for 
lilmself,  and  caveat  emptor  Is  the  rule. — Hal- 
leck  Yiw  Ouy,  9  Cal.  181,  197,  70  Am.  Dec  64S. 
See  ante  1 1788  and  note. 

X  ABBOiiacemeBt  of  temifl  of  omle,  in  print- 
ed eatalosrue,  over  signature  of  auctioneer, 
At  end  of  catalofiTue  and  after  description  of 
tracts  of  land  to  be  sold,  applies  not  merely  to 
tract  whose  description  immediately  precedes 
Buch  announcement,  but  generally  to  each  sep- 
arate tract  described  in  such  catalogue. — ^Mont* 
lomery  vs.   Padflo  Coast  Jm  Bureau,    94   CaL 


284,  28«,  287,  28 
640. 

8.  Commlsatonem*  moto  cites:  Shelton  vs. 
Llvlus,  2  Cro.  &  Jac.  411,  87  Rev.  Rep.  746; 
Ounnis  vs.  Brhart,  1  H.  Bl.  289,  2  Rev.  Rep. 
769;  Powell  vs.  Edmunds,  12  Bast  6,  11  Rev. 
Rep.  816;  Slark  vs.  Hiffh^rate  Archway  Co.,  5 
Taunt.  792,  1  Enir.  C  l*,  405;  Bradshaw  vs. 
Bennett,  6  Car.  &  P.  48,  24  Enff.  C.  Li.  206, 
and  refers  to  last  case  and  Story  Sales  i  468 
in  support  of  proposition  that  oral  declara- 
tions may  be  proved  to  show  fraud. 

4.  <inaiitlty  of  land  sold  cannot  be  objected 
to  by  purchaser  because  articles  of  sale  de- 
clared that  "property  of  R,"  without  statins 
whether  whole  or  only  part  of  his  property 
was  to  be  sold,  when  it  appears  that  only 
thirty-five  acres  were  put  up,  and  purchaser 
knew  what  he  was  buying:. — Rodman  vs.  Zil- 
ley,  1  N.  J.  Eq.  (1  Sax.)  820,  829.  See  Wright 
vs.  Deklyne,  Pet.  C  C  199,  80  Fed.  Cas.  669. 


§  1796.  BIGHTS  OF  BUTEB  UPON  SALE  WITHOXTT  RESERVE.  If,  at  a  sale 
by  auction,  the  auctioneer,  having  authority  to  do  so,  publicly  announces  that  the 
sale  will  be  without  reserve,  or  makes  any  announcement  equivalent  thereto,  the 
Ugbest  bidder  in  good  faith  has  an  absolute  right  to  the  completion  of  the  sale  to 
bim;  and,  upon  such  a  sale,  bids  by  the  seller,  or  any  agent  for  him,  are  void* 

History:    Enaeted  March  21, 1878. 


1.  Commissioners'  note. 

2.  One  bid  is  enough. 

1«  Commlealoneni'  ii«te  sites:  Warlow  ts. 
Harrlton,  88  L..  J.  Q.  B.  18;  1  BL  *  BL  296; 
>9  U  J.  Q.  B.  14  s  t  Kerr's  Benj.  on  Sales,  888, 
U4. 


Responelble  Iblddevsy   wh«  ave,  and   kew  tm 
enforce  tbelr  rlsrhta* — See  note  60  Am.  St  Rep. 

489-497. 

S»    One  Md  la  enonsk  to  mako  valid  auction 
If    only    one    can    be    obtained. — Swires 
Brotherllne,  41  Pa.  St  186»  140. 


§  1797.    BY  BIDDINO,    The  employment  by  a  seller  of  any  person  to  bid  at  a 
sale  by  auction,  without  the  knowledge  of  the  buyer,  without  an  intention  on  the 
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part  of  such  bidder  to  buy,  and  on  the  part  of  the  seller  to  enforce  his  bid,  is  a 
fraud  upon  the  buyer,  which  entitles  him  to  rescind  his  purchase. 

History:     Enacted  March  21,  1872. 

1.  Bona  fide  purchasers  relieved  on  ground  of 
fraud. 
8,3.  Common  law — Commissioners'  note. 
4.  Deposit  maj  be  required  of  bidders* 
6.  "Puffer"  defined. 


1.  Bona  fide  pnrchaaem  ^rlll  lie  rellercd  om 
KTonad  of  frand  from  purchase  effected  by 
false  bids  made  by  puffers. — National  Bank 
Metropolis  vs.  Sprasrue,  20  N.  J.  Eq.  (6  C.  SL 
Qr.)  169,  166.  See  Moncrieff  vs.  Qoldsborouffh, 
4  Har.  &  McH.  (Md.)  281,  1  Am.  Dec.  407; 
Veazie  vs.  WilliamSp  49  U.  &  (S  How.)  184, 
164-167,  bk.  12  Li.  ed.  1018. 

2.  Common  la-vr  declared. — This  section  Is 
mere  embodiment  of  rule  previously  announced 
in  judicial  proceedings. — Moncrieff  vs.  Qolds- 
borousrh,  4  Har.  &  McH.  (Md.)  281,  1  Am.  Dee. 
407;  Curtis  vs.  Aspinwall,  114  Mass.  187,  191. 
19  Am.  Rep.  8S2;  National  Bank  Metropolis 
va  Sprasrue,  20  N.  J.  Eq.  (6  C.  E.  Qr.)  169,  165; 
Peck  vs.  List,  23  W.  Va.  888.  48  Am.  Rep.  898; 
Veazie  va  Williams,  49  U.  a  (8  How.)  184, 
163,  bk.  12  K  ed.  1018;  Bezwell  vs.  Christie. 
Cowp.  896  (leadiniT  English  case,  decided  by 
Lord    Mansfield). 

See  notes  2  Am.  Dee.  188,  189;  96  Am.  Deo. 
266.   267. 

8.  Tlie  Commlaslomem*  note  Is  as  follows: 
"Story  Sales  1 482;  Suffd.  Vend.  18,  19;  1 
Kerr's  Benj.  Sales  867;  Qreen  vs.  Baverstock, 
14  C.  B.  (N.  S.)  204.  108  Engr.  C.  L.  202;  Crowder 
vs.  Austin,  8  BinfiT.  368,  18  Engr.  C.  K  11,  28 
Rev.  Rep.  646;  Rex  vs.  Marsh,  8  Younsre  &  J. 
881,   82  Rev.   Rep.   818;  Howard   vs.   Castle,   6 


Durnf.  *  K  (6  T.  R.)  642,  S  Rev.  Rep.  296; 
Wheeler  vs.  Collier,  Moo.  &  M.  123,  126,  22 
Engr.  C.  L.  266;  Baham  vs.  Bach,  18  La.  287; 
Moncrieff  vs.  Ooldsborouerh.  4  Har.  &  McH. 
(Md.)  281,  282.  1  Am.  Dec  407;  Donaldson  vs. 
McRoy,  1  P.  A.  Browne  (Pa.)  346;  Thornett 
vs.  Haines,  16  Mees.  St  W.  871;  but  see  Wood- 
ward vs.  Miller.  2  Colly.  279;  Bramley  vs.  Alt, 
8  Ves.  Jr.  620;  Smith  vs.  Clarke,  12  Vea  477. 
This  rule  is  sustained  in  all  its  strlnfirency. 
by  Chancellor  Kent. — 2  Kent  Com.  639." 

Elfe«t  of  preventlas  or  checklas  hida  upon 
validity  of  aale  at  aaetlom. — See  monographic 
note  by  Ernest  Watts,  20  L.  R.  A.  546-658. 

Rlsrht  of  anetloBoer  or  olllcer  oomdnctlns 
sale  to  bid. — See  monographic  note  by  Ernest 
Watts,    20   L.   R.   A.    503-608. 

Stiflinv  competition — ^Aasodatlona  of  perooas 
employlmff  one  to  bid  for  alL — See  note  96 
Am.  Dec   268-270. 


4.  Deposit  may  be   reqnlrod  of   blddcra   at 

Judicial  sale,  in  discrimination  of  officer  con- 
ducting same,  in  order  to  prevent  by-biddingr. 
—National  Bank  Metropolis  va  Spragrue,  20 
K.  J.  Eq.   (6  C.  E.  Or.)   169,  167. 

5.  «Pnlfer»»  deflaed  as  "person  who  with- 
out any  intention  to  purchase  Is  employed  bv 
the  vendor  at  an  auction  sale  to  raise  the 
price  by  fictitious  bids,  thereby  increasing 
competition  among:  bidders,  while  he  himself 
is  secured  from  risk  by  a  secret  understanding: 
with  the  vendor  that  he  shall  not  be  bound  by 
his  bids."— Peck  vs.  List,  28  W.  Va.  838,  4S 
Am.  Rep.  898. 


§  1798.    AUCTIONEER'S  MEMOEANDUM  OF  SALE.    When  property  is  sold 
by  auction,  an  entry  made  by  the  auctioneer,  in  his  sale  book,  at  the  time  of  the    . 
sale,  specifying  the  name  of  the  person  for  whom  he  sells,  the  thing  sold,  the  price, 
the  terms  of  sale,  and  the  name  of  the  buyer,  binds  both  the  parties  in  the  same 
manner  as  if  made  by  themselves. 

History:     Enaeted  March  21,  1872;  amended  March  80,  1874,  Code  AmdtSL 
1873-4,  p.  244. 

1,  Auctioneer's    authority    to    bind    parties    by  9.    Coraate     seetlon.  —  Substantially     same 

memorandum.  provision  is  contained  In  i  1624.  par.  4,  In  note 

2.  Ck)gnate  section.  to   which,    pars.    212-219,    will   be   found    full 
8.  Statute  must  be  complied  with*                             treatment  of  subject. 

1.    A«etlone«v's    awthoHty    to    Mad    parties  <•     Statute  most  bs  sosipUsd  wtth.— Sea  ante 

%T  memorandniii.— Bee  post  I  2868  and  nota  i  ^798  and  note  par.  t. 
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BXCHAKGB— FORM   OF  CONTBAOT. 


(1A19>  ii  1S04-18M 


TITLE   n. 

EXCHANQK 


(1804.    Exc1iaiig«^  wbat 
(1805.    Form  of  contraet. 


§1806.    Parties  bave  rights  and  obligations  of 

sellers  and  buyers. 
§  1807.    Warranty  of  money. 


§1804    EXCHANGE,  WHAT.  Exchange  is  a  contract  by  which  the  parties 

mutually  give,  or  agree  to  give,  one  thing  for  another,  neither  thing,  or  both 
things,  being  money  only. 

History:  Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed.  referred  to,  etc 

2.  Attempted  exchange  nullity^  when. 

3.  Exchange  is  mutu^  grant  of  equal  interest. 

4.  Exchange  imports  a  reciprocal  contract. 
0.  Exchange  of  ranches — ^Requisites  of. 

6.  Things  sought  to  be  exchanged  must  be  equaL 

7.  Void  exchange  of  ranches. 

1*    Applied,     cited,    coaatraed,    referred    to, 

etc..  in:    Gilbert  vs.  Sleeper,  71  CaL   290,   292, 
12  Pac  Rep.   172   (construed). 

2.  Attempted  exdumse  of  ranches,  where 
one  of  them  had  no  existence  in  fact,  and 
neither  of  them  was  vendible  by  the  parties 
to  the  exchansre,  and  where  neither  of  them 
had  any  proprietary  title  which  either  could 
transfer  to  the  other,  and  where  neither  dur- 
ing lifetime  of  parties  ever  grave  or  received 
possession,  was  nullity  from  beffinnlnsr. — Bix- 
by  vs.  Bent,  59  Cal.  522,  580. 

S.  EhcchamKe  Is  mntiial  arrant  of  eqnal  ln« 
tercst,  one  in  consideration  of  the  other,  es- 
Utes  exchanered  must  be  equal  In  quantity, 
not  of  value,  for  that  is  immaterial,  but  of 
Interest — ^as  fee  simple  for  fee  simple,  and 
lease  for  twenty  years  for  similar  lease. — 
Bizby  vs.  Bent,  69  Cal.  622,  6S0.  See  United- 
States  vs.  Castillero,  2  Black  1»  S22,  bk.  17  U 
ed.  860.  398. 


4.  WhrrhsMge,  la  Spanish  or  Mexican  law, 
'-  laaports  reciprocal  eoatractf  each  of  parties 
-to  it  is  individually  considered  in  double  ca- 
-^  pacity  of  vendor  and  vendee  of  things  which 

form  subjects  of  exchange,  and  in  that  capac- 
ity they  enter  into  mutual  obligations  the 
one  with  the  other. — Bixby  vs.  Bent,  69  CaL 
622,  627. 

5.  Bzchanso  of  ranches  under  Mexlcaa  law 
eonld  not  ho  effected  unless  respective  par- 
ties had  equal  right  or  title  in  ranch  respec- 
tively claimed  and  attempted  to  exchange, 
such  as  was  required  to  render  valid  an  ex- 
change of  property. — ^Blxby  vs.  Bent,  69  Cal. 
622,  629. 

6.  Things  sooght  to  ho  oxehangod  accord- 
ing to  Spanish  or  Mexican  law  must  be  equal. 
— Bixby  vs.  Bent,  69  CaL  622,  680. 

7.  IVhero  parties  agreed  to  exehang* 
ranches  while  state  was  under  Mexican  con- 
trol and  neither  party  had  possession  or  was 
In  possession  of  ranch  which  he  had  asrreed  to 
exchange,  and  one  of  said  ranches  had  no 
legal  existence  and  other  was  part  of  publio 
domain  of  Mexican  nation,  neither  of  parties 
had  any  right  or  Interest  to  transfer  to  other, 
and  exchange  was  void. — ^Blxby  vs.  Bent,  59 
CaL  522,  529. 


§  1805.  FORM  OF  CONTRACT.  The  provisions  of  section  seventeen  hundred 
and  thirty-nine  apply  to  all  exchanges  in  which  the  value  of  the  thing  to  be  given 
by  either  party  is  two  hundred  dollars  or  more. 

History:     Enacted  March  21,  1872. 

Contract  to  exckaage  laads,  signed  by  one  of      tract  being  In  writing,  see  ante  note  to  |1624. 

As  to  requisites  of  contraet  of  exchange  and 
authority  to  sign,  see  ante  note  to  1 1624. 

As  to  difference  between  exehange  aad  sale 
of  propertTy  see  monographio  note  94  Am.  St. 
Rep.  227. 


rs  of  one  of  the  parcels,  but  not  by 
the  other  owner,  cannot  be  enforced. — Olson 
▼a  Lovell,  91  Cal.  506,  509,  27  Pac.  Rep.  765. 

As  to  part  performance  taking  contract  out 
•f  statute  of  frauds,  see  ante  note  to  1 1624. 

km  to  statute  of  frauds  and  necessity  of  eon- 


§1806.  PASTIES  HAVE  BIGHTS  AND  OBLIGATIONS  OF  SELLEBS 
AND  BUTEBS.  The  provisions  of  the  title  on  sale  apply  to  exchanges.  Each 
party  has  the  rights  and  obligations  of  a  seller  as  to  the  thing  which  he  gives, 
and  of  a  buyer  as  to  that  which  he  takes. 

History:     Enacted  March  21,  1872. 


!•  Appfiedy  eitedy  eonitmed,  referred  to,  etc.  i.  Exchange  void  nnlen  entrj  made. 

2.  Agreement  for  exchange  of  wheat — Effect  of.  5.  Exchange  of  lands — ^Bighta  as  to  dsed. 

S.  Contract  for  exchange  of  lands  is  a  contraet  6.  Same — ^When  enforced, 

of  lale.  7.  Same— Takes  effect,  when. 


11807       (isao) 


RIGHTS  AND  OBLIGATIONS   OF  PARTIBB, 


£DlT.  HI,  Pt.  IV* 


8.  Same— Must  be  followed  by  change  of  pos- 

seBsion. 

9.  Same— Delivery  of  possession. 
10;  Title  acquired  by  exchange. 

11.  Same — Subsequent  title  not  acquired. 

1.  APPLOSDy  CITBD,  CONSTRUBD»  RB- 
FBRRESD  TOy  etc.,  in:  Gilbert  vs.  Sleeper,  71 
Cal.  ^90,  298,  12  Pac.  Rep.  172  (construed); 
Callender  vs.  McLeod,  74  CaL  876,  879,  16  Pao. 
Rep.   194    (applied). 

2.  AGRBBMBNT  BY  ONR  PARTY  TO  FUIU 
NISH    ANOTHRR    PARTY    A    CBRTAIN    BTUM- 

BER  of  bass  of  seed  wheat,  for  which  he  is 
to  receive  out  of  the  crop  produced  by  them 
two  bagrs  of  wheat  for  each  one  baer  furnished, 
amounts  to  exchangre,  and  party  recelvlner  two 
bags  for  one  must  be  regarded  as  purchaser 
(Hayne,  C,  dis.). — Callender  vs.  MoLeod,  74 
CaL  876,  879,  16  Pac.  Rep.  194. 

S.  CONTRACT  FOR  BXCHANOB  OF  LANDS 
IS  CONTRACT  OF  SALB.— Under  ||  1804  and 
1806  contract  for  exchange  of  lands  Is  con- 
tract of  sale,  which,  as  in  other  cases  of  con- 
tracts  for  sale  of  lands,  may  be  enforced  in 
court  of  equity  by  decree  for  specific  perform- 
ance.— Gilbert  vs.  Sleeper,  71  Cal.  290,  298,  12 
Pac.  Rep.  172.  See  BIsrelow  vs.  Armes,  108 
U.  B,  10,  bk.  27  Lu  ed.  631,  1  Sup.  Ct.  Rep.  83. 

4.  BXCHANGB  IS  VOID  AT  COMMON  LAW 
UNLBSS  BNTRY  BR  MADB  ON  BOTH  SIDBS, 

and  if  either  party  die  before  entry,  exchange 
is  defeated. — Blxby  vs.  Bent,  69  Cal.  622,  680. 
See  United  States  vs.  Castillero,  67  U.  8.  (2 
Black)  1,  823,  bk.  17  li.  ed.  860,  898. 

8.  BXCHANOB  OF  LANDS— Rldite  as  to 
deed. — While  in  exchanere  of  lands  each  party 
is  entitled  to  have  deed  direct  from  other, 
and  If  one  of  tracts  Is  owned  by  third  party 
and  a  deed  from  him  Is  tendered,  it  should  be 
objected  to  at  time  if  not  satisfactory,  and  if 


not  so  objected  to,  objection  will  be  deemeA 
waived. — Royal  vs.  Dennison,  109  Cal.  558,  664. 
42  Pac.  Rep.  89. 

6.  WheM  enforced* — Contract  for  exchange 
of  land  will  be  enforced  if  party  is  able  to  grive 
a  iTood  deed  within  reasonable  time  after  de- 
livery of  abstract— Allstead  vs.  Nicol,  128  (^L 
694»  696,  66  Pac  Rep.  452. 

7*  Takes  eflcet»  when. — Bxchange  of  prop- 
erty by  deed  takes  efTect  only  upon  delivery  of 
deed. — ^Whitney  vs.  American  Ins.  Co.,  127  Cal. 
464,  467,  69  Pac.  Rep.  897. 

8.  Mast  be  foUowed  hr  ehaose  of  poaees- 
•Ion*  —  Under  Spanish  or  Mexican  law,  at- 
tempted exchange  of  ranches  not  followed  by 
chanere  of  possession  was  never  completed.— 
Bixby  vs.  Bent,  59  Cal.  622,  628. 

9.  Delivery  of  posscwilon. — Delivery  of  pos- 
session, by  Spanish  or  Mexican  law,  was  es- 
sential to  validity  of  exchangre. — Bixby  vs. 
Bent,  69  CaL  522,  680. 

10.  TITLB    ACaVIRBD    BY    BXCHANGB. — 

Where  two  parties  affree  to  exchangre  their 
lands,  and  under  contract  took  possession  of 
parcels  exchangred,  each  became  vendee  and 
equitable  owner  of  parcel  received  by  him» 
and  thougrh  legral  title  was  retained  by  seller, 
it  was  held  by  him  in  trust  for  buyer,  to  be 
thereafter  conveyed  at  stipulated  time  and  on 
stipulated  conditions. — Gilbert  vs.  Sleeper,  71 
CaL  290,  298,  12  Pac.  Rep.  172. 

UL  Svbscaaeat  title  not  acquired. — Subse- 
quent title  acquired  to  land,  by  one  who  had 
previously  exchanged  it,  does  not  Inure  to 
benefit  of  other  party  to  exchanire,  as  ex- 
chanire  only  purports  to  exchangre  rigrht  and 
interest  corresponding  to  each  one  in  deslgr- 
nated  facts,  but  conveys  no  certain  estate  and 
contains  no  covenants  of  warranty. — Bixby  vs. 
Bent,  69  CaL  622,  680. 


§1807.    WABBANTY  OF  MONEY.    On  an  exchange  of  monej,  each  party 
thereby  warrants  the  genuineness  of  the  money  given  by  him. 

History:     Enacted  Mareh  21,  1878. 


TltlII,di.I,avt.I.] 
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TITLE   m. 

DEPOSIT. 

Chapter  L    Deposit  in  Qvsm^Ah,  §S  1818-1827. 
II.    Deposit  for  Keeping,  SS  1833-1872. 
in.    Deposit  for  Ezchanqb,   §1878. 

CHAPTER  L 

DEPOSIT    IN   QENBRAIa 

Article  I.    Natnre  and  Creation  of  Deposit,  §§  1813-1818. 
IL    ObUgations  of  the  Depositary,  SS  1822-1827. 


ARTICLE  L 

NATURE  AND   CRSATION  OF  DEPOSIT, 


(1813.    Deporit,  Unds  of. 

S 1814.    Yoluntary  deposit,  how  made. 

11815.    Involnntary  deposit,  how  made. 


51816.  Same.  [Dnty  of  involnntary  depositary.) 

51817.  Deposit  for  safe-keeping,  what. 
S  1818.    Deposit  for  exchange,  what. 


§181S.    DEPOSIT,  KINDS  OF.    A  deposit  may  be  voluntary  or  involontaryf 
and  for  safe-keeping  or  for  exchange. 

History:     Enacted  March  21,  1872. 


As  to  pledge,  see  post  IS9S6  et  seq. 
Am    to    troTer    by    bailor,   see    monoerraphic 
note  1  Am.  Dec.  S87. 

U  lirHBRBS  MOlfBY  19  DBPOSTTBD  ^WITH 
A  SHOSilFF  AS  INDKMNITY  to  release  at- 
tached property,  and  by  arranerement  between 
attorneys  of  prospectiye  parties  money  Is 
taken  from  possession  of  sheriff  and  loaned 
out  at  Interest,  borrowers  thereof,  under  such 
arrangement,  are  not  bailees,  but  are  mere 
debtors. — Hathaway  vs.  Brady,  26  CaL  681, 
691.  See  Hathaway  vs.  Patterson*  46  Cal.  294, 
SOO. 


§  1814.  VOLUNTASY  DEPOSIT,  HOW  MADE.  A  voluntary  deposit  is  made 
by  one  giving  to  another,  with  his  consent,  the  possession  of  personal  property 
to  keep  for  the  benefit  of  the  former,  or  of  a  third  party.  The  person  giving 
is  called  the  depositor,  and  the  person  receiving  the  depositary. 

History:     Enacted  Mareh  21,  1872. 


Am  to  deposit  for  keeplaCy  see  post  i  1883 
et  seq. 

Am  to  sratvltooa  depoolto  and  InddontOy  see 
post  i  1844  et  seq. 

Am  to  dcpoolt  for  hlrlns,  see  post  11851  et 
■eq. 

Am  to  deposit 'for  ozchanso,  see  post  1 1858. 

Am  to  loan  for  vaoy  see  post  i  1884  et  seq. 

Ai  to  loan  for  ezchansoy  see  post  S  1902. 

Am  to  loam  of  naoMey*  see  post  i  1912. 

Am  to  talrlnsy  see  post  S  1826  et  seq. 

Am  to  Innkeepem,  see  post  1 1869  et  seq. 

Ai  to  coauaon  carrlcroy  see  post  I  2806  et  seq. 


1.  Beeeipt  as  evidence  of  deposit. 

2.  Special  deposit  terminated  by  taking  interest. 

Ai  to  dndor  of  loot  article,  see  post  i  1864 
tt  seq. 

Am  to  obllfcatiOBJS  of  tke  d^ooltary^  see  post 
11822  et  seq. 


1«  Receipt  siaiply  ackaowlodslas  receipt 
of  moBcy  lo  prlaia  fade  orldcaco  that  signer 
of  receipt  had  received  money  from  person 
named  therein,  and  if  unexplained  and  un« 
impeached  is  conclusive  evidence  of  that  fact, 
and  oral  eyidence  may  be  ffiven  to  show  that 


such  money  was  recelyed  as  deposit  and  not 
as  payment. — Northrop  vs.  Knott,  114  CaL  612, 
616,  46  Pac  Rep.  699. 

2.  l¥hcro  ifold  la  loft  wltb  a  party  oa  spe- 
cial dcposlty  and  afterwards  agreement  Is 
made  between  bailor  and  bailee  for  payment 
of  interest  thereon,  relation  of  bailor  and 
bailee  was  terminated  and  relation  of  creditor 
and  debtor  was  established  and  deposit  for 
safe-keepiniT  is  changed  Into  open  account 
— Howard  vs.  Roeben,  88  CaL  899,  400.  See 
Lamb  vs.  Morris,  118  Ind.  179,  182,  sub  nom. 
Harrison  vs.  Harrison,  20  N.  B.  Rep.  746. 


§  1816.    nrVOLUNTABT  DEPOSIT^  HOW  MADE.    An  inyoluntaiy  deposit  is 

made: 

a  a— f  • 
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1.  By  the  accidental  leaving  or  placing  of  personal  property  in  the  possession 
of  any  person,  without  negligence  on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot^  or  like  extraordinary 
emergencies,  by  the  owner  of  personal  property  committing  it,  out  of  necessity, 
to  the  care  of  any  person. 

History:     Enacted  March  21,  1872. 

Applied,   cited,   comstmed,   referred   to,    etc..  A*  to  lavolnntary  deposit  befais  ffmtnitovflv 

in:       Qrelner    vs.    Oreiner,    68   CaL     115*    122  see   post    1 1845. 

(applied).  As  to  decree  care  re«nlslte,  see  post  S  1846. 

As  to  InvolontarT'  deposit  must  bo  accepted,  As  to  whea  duties  of  depositary  eease^  seo 

see   S  1816.  post  |1847. 

§  1816.  SAME.  [DUTY  OF  INVOLTTNTAfiY  DEPOSITAfiY.]  The  person 
with  whom  a  thing  is  deposited  in  the  manner  described  in  the  last  section  is 
bound  to  take  charge  of  it,  if  able  to  do  so. 

History:     Enacted  March  21,  1872. 

§  1817.  DEPOSIT  FOB  SAFE  EEEPINO,  WHAT.  A  deposit  for  keeping  is 
one  in  which  the  depositary  is  bound  to  return  the  identical  thing  deposited. 

History:     Enacted  March  21,  1872. 


1.  Deposit  in  safety  deposit  vaults — ^Relation  of 

parties. 

2.  Deposit  of  shares  of  stock — Betom  of  similar 

but  not  identical  shares. 

As  to  deposit  for  koeplnvy  see  post  i  188S  %t 
seq. 

1.  Wbere  defendant  esrrled  on  a  safe- 
deposit  bnslness  and  plaintiff  rented  safe  in 
its  deposit  vaults  for  period  of  one  year  and 
deposited  therein  sum  of  money,  relation  be- 
tween parties  was  that  of  bailor  and  bailee, 
and  defendant  was  depositary  for  hire. — Cus- 
sen  vs.  Southern  Cal.  Sav.  Bank,  133  Cal.  534, 
535,  85  Am.  St.  Rep.  221,  66  Pac.  Rep.  1099. 
See  Roberts  vs.  Stuyvesani.  Safe  Deposit  Co., 
123  N.  Y.  57,  20  Am.  St.  Rep:  718,  25  N.  E.  Rep. 
294,  9  It.  R.  A.  438;  Lock  wood  vs.  Manhattan 
S.  &  W.  Co.,  60  N.  Y.  Supp.  974,  28  App.  Dlv.  68. 

2.  Where  two  parties   each   own   shares  of 


stock  In  mlnlns  company,  all  shares  belnff 
equal  in  value,  and  one  party  deposited  with 
other  party  certain  number  of  his  shares,  to 
be  held  as  collateral  security,  for  advances 
made  by  second  party  to  first  party,  to  pay 
assessments  on  first  party's  stock,  under 
agrreement  that  second  party  might  sell  said 
stock  whenever  he  could  obtain  not  less  than 
certain  price  therefor,  and  second  party  after- 
wards In  fulfilment  of  contract  of  his  own 
for  sale  of  stock  transferred  said  shares  at 
less  price  than  he  was  authorized,  and  on 
settlement  with  first  party  grave  him  an  equal 
number  of  his  own  shares  in  lieu  of  shares 
which  he  had  received  and  so  transferred, 
second  party  cannot  be  held  responsible  for 
proceeds  of  sale  of  first  party's  share;  breach 
of  trust  was  merely  technical,  and  presented 
case  of  damnum  absque  injuria. — ^Atkins  vs. 
Gamble.  42  GaL  86.  106,  10  Am.  Rep.  282. 


§1818.    DEPOSIT  FOB  EXCHANGE, 

in  which  the  depositary  is  only  bound  to 

to  that  which  is  deposited. 

History:     Enacted  Mareh  21,  1872. 


WHAT.    A  deposit  for  exchange  is  one 
return  a  thing  corresponding  in  kind 


As    t«    deposit    for 
title*  see  post  1 1878. 

As    to    loaa    for    oxchansoy    see    post    i  1902 
et  seq. 

Commlflslonem*    Mote    says:       "The    deposit 
of  the  text  is  in  tbe  nature  of  a  ereneral  de- 


posit, and  creates  a  debt  rather  than  a  bail- 
ment. Money  deposited  in  a  bank  which 
minirles  with  other  moneys  there  kept  becomes 
a  debt  to  be  reooyered  with  interest — See  Bdw. 
on  Bailm.,  p.  66." 
See  also  post  1 187S  and  notei. 
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ARTICLE  n. 

OBLIQATIONS    OF   THB    DEPOSITARY. 

1 1822.  Depositary  muit  deliver  on  demand.        ' ,  §  182d.  Notice   to   owner  of  thing  wrongf ullj 

{1823.  No  obligation  to  deliver  without  demand.   .  detained. 

11824.  Place  of  delivery.  §1827.  Delivery  of  thing  owned  jointly,  ete. 

11825.  Notice  to  owner  of  adverse  claim. 

§  1822.  DEPOSTTASY  KUST  DEUVES  ON  DEUAND.  A  depositary  mnst 
deliver  the  thing  to  the  person  for  whose  benefit  it  was  deposited,  on  demand, 
whether  the  deposit  was  made  for  a  specified  time  or  not,  unless  he  has  a  lien 
npon  the  thing  deposited,  or  has  been  forbidden  or  prevented  from  doing  so  by  the 
real  owner  thereof,  or  by  the  act  of  the  law,  and  has  given  the  notice  requirea 
by  section  eighteen  hundred  and  twenty-five. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  etc. 

2.  Bailee  may  set  up  the  jus  tertii,  when. 

3.  Same — Exception  to  general  rule. 

4.  Same — ^When  proper^  obtained  by  bailor's 

fault. 

5.  Bank  deposit — ^Wrongful  delivery — ^Effect. 

6.  Conversion — Demand  and  refusal  is  evidence 

of. 

7.  Same — Deliverance  to  wrongful  depositor. 

8.  Same — Receiptor  from  sheriff — ^Failure  to  r^ 

tarn. 

9.  Same — ^Refusal  to  deliver  to  real  owner. 

10.  Same — ^Refusal  to  deliver — False  excuse. 

11.  Same — ^When  delivery  to  wrong  party  is  not. 

12.  Depositary  mnst  deliver  to  depositor,  when. 

13.  Failure  to  deliver  on  demand — ^Effect  of. 

14.  Same — Same. 

15.  Money  deposited  for  safe-keeping. 

16.  Stocks — Similar  shares  may  be  returned. 

17.  Wife's  separate  property  coming  into  hus- 

band's hands. 

18.  Wrongful  delivery — When  no  injury  results. 

1.  APPLIED,  CTTED,  CONSTRUBD,  RB- 
FBRRED  TOf  etc..  In:  Wetherly  vs.  Straus, 
98  Cal.  283,  287,  28  Pao.  Rep.  1046  (applied); 
Barrere  vs.  Somps,  IIS  CaL  97,  102,  45  Pac 
Rep.  177    (applied). 

Ai  to  deiprec  of  cave  reanlivd  •<  deyoottair 
tor  hlrlavy  see  post  |1852. 

As  to  Hen  of  IsBkeepcn,  see  post  |1861 
«t  seq. 

1.  BAIIiEB  CAN  ONLT  8BT  UP  TTTIiBI  OF 
THB  THIRD  PKRSON  in  an  action  hy  the 
bailor  when  he  defends  on  such  title  and  by 
anthority  of  such  third  person. — Palmtair  vs. 
Doutrlck.  69  CaL  154,  168,  48  Am.  Rep.  245; 
Dodge  va  Meyer,  61  Cal.  405,  423;  Wetherly 
vs.  Straus,  93  Cal.  283,  287,  28  Pac.  Rep.  1045; 
Jeffers  va  Easton,  113  CaL  845,  356,  46  Pac 
R«P.  680.  See  Robinson  va  Hurley,  11  Iowa 
410.  79  Am.   Dec.   497. 

See  monographic  note  79  Am.  Dea  499-606. 

S*  Exception  to  veneml  rale. — General  rule 
In  all  bailments  Is  that  bailee  Is  bound  to 
return  thlnfir  bailed  to  bailor,  but  there  are 
exceptions  to  this  rule,  in  whiob  bailee  is  en- 
titled to  set  up  the  jus  tertll. — Palmtasr  ▼■• 
Doutrtck,  69  CaL  164,  161,  4S  Am.  Rep.  246. 

4.    Wken     property     obtained     by     lballoi«li 

taalt^— When  bailor  has  obtained  property  by 


some  fraud  practised  upon  true  owner,  bailee 
can,  upon  authority  of  such  true  owner,  or, 
where  he  has  been  forbidden  to  make  deliv- 
ery of  property,  defend  upon  such  true  owner's 
title,  but  he  always  assumes  such  defense  at 
his  peril  and  takes  upon  himself  burden  of 
showiniT  rlerht  to  retain  property  under  such 
instructions. — ^Wetherly  vs.  Straus,  9S  CslL  288, 
287,  28  Pac.  Rep.  1045. 

S.  BANK  DBPOSIT-^-Wronarfnl  deUvery^- 
Kflect. — ^Where  one  deposits  money  belongrlnsr 
to  estate  to  his  credit  as  executor  in  bank, 
and  bank  pays  balance  due  on  such  deposit  to 
receiver  of  depositor  appointed  in  supple- 
mentary proceedings,  such  depositor  can  re- 
cover from  bank  amount  so  paid. — Scrantom 
va  Farmers'  &  M.  Bank,  24  N.  T.  425,  427. 

e.  CONVERSION — Demand  and  refnaal  la 
evldeneo  of. — Demand  of  property  and  refusal 
to  redeliver  do  not  of  themselves  constitute 
conversion,  but  are  merely  evidence  from  which 
conversion  may  be  established,  which  may 
be  repelled  by  proof  that  compliance  was 
impossible.— Steele  vs.  Marslcano,  102  CaL 
666,  669.  S6  Pac  Rep.  620.  See  Hill  vs.  Covell. 
1  N.  Y.  522;  Kelsey  va  Oris  wold,  6  Barb. 
(N.  T.)  436;  Whitney  vs.  Slauson,  SO  Barb. 
(N.  Y.)  276;  Johnson  vs.  CouiUard,  86  Masa 
(4  Allen)    446. 

7.     Dellveraneo     to     vrronsrfnl     depositor.^ 

Warehouseman  who  receives  sroods  from 
wrong-doer  and  afterwards  delivers  them  to 
him  in  Iffuorance  of  claim  of  another,  is  not 
srullty  of  their  conversion. — Steele  vs.  Marsl- 
cano,  102  CaL  666,  669,  36  Pao.  Rep.  920.  See 
Nelson  va  Iverson,  17  Xla.  216;  Burditt  va 
Hunt,  26  Me.  419,  422,  4S  Am.  Dec  289. 


8.  Reeelptov  tron»  aiieiilf — ^Fallnro  to 
tnrn. — Receiptor  of  ffoods  levied  upon  by 
sheriff  Is  liable  for  return  of  goods  when 
called  for  by  sheriff,  and  failure  to  so  return 
them  will  be  conversion  of  the  goods. — ^Lock- 
wood  va  Bull,  1  Cow.  (K.  Y.)  323.  IS  Am.  Dec 
639,  641. 


9.  Reftaoal  to  deliver  to  real  owner. — Where 
piano  was  stored  in  defendant's  warehouse 
against  owner's  will  and  without  his  author- 
ity, and  defendants  refused  to  return  it  to 
owner  upon  his  demand  therefor,  but  there- 
after  sold   it   for   storage   oharges,   such   act 
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amounted  to  conversion  of  piano,  and  owner 
is  entitled  to  damasres. — Bancroft  Co.  vs.  Has- 
lett,  106  Cal.  161,  168,  89  Pac  Rep.  602. 

10*     Refoaal      to      deliver — False      excaae«— 

Warehouseman  wbo  received  property  for 
■torasre  and  refused  to  deliver  it  on  ground 
that  it  had  been  sold  for  non-payment  of 
storaiTC  chargres,  where,  as  matter  of  fact,  it 
had  not  so  been  sold.  Is  grullty  of  conversion 
upon  such  refusal,  on  demand  of  true  owner 
accompanied  by  tender  of  storage  charges,  and 
when  such  refusal  to  deliver  property  is  based 
upon  such  claim,  it  is  Immaterial  that  owner 
did  not  produce  warehouse  receipt. — BriggB 
vs.  Haycock.  63  Cal.  848,  846. 
See  note  24  Am.  St.  Rep.  807. 

11.  When  delivery  to  wron^  party  is  aot<— > 

Where  susrar  was  purchased  from  plaintifTs 
by  man  representing  himself  as  asront  of 
defendant,  and  at  assent's  request  was  sent  by 
plaintlfC  to  defendant's  warehouse  during  de- 
fendant's absence,  and  stored,  defendant's  em- 
ployees srivinff  receipts  therefor  in  defendant's 
name,  to  drayman  who  brought  the  susrar,  and 
upon  defendant's  return  he  directed  man  who 
had  falsely  represented  himself  to  bo  agent 
to  take  sugar  away,  not  knowing  of  plain- 
tiffs claim  thereon,  and  not  knowing  that 
sugar  had  been  bought  in  his  name,  and  as 
soon  thereafter  and  after  sugar  had  been 
taken  away,  when  he  found  that  sugar  had 
been  purchased  In  his  name,  disclaimed  sale, 
he  cannot  be  held  for  conversion  of  sugar 
by  reason  of  having  delivered  it  to  party  not 
entitled  thereto. — Steele  vs.  Marsicano,  102 
Cal.  666,  672,  86  Pac.  Rep.  920. 

12.  DEPOSITARY  MUST  DBIilVBR  TO 
DUPOSITOR9  WHESN. — One  receiving  property 
as  mere  depositary  for  safe-keeping  is  bound 
to  deliver  it  to  depositor  on  demand,  unless 
he  has  lien  upon  it,  or  was  forbidden  or  pre- 
vented from  doing  so  by  real  owner,  or  by 
act  of  law,  and  has  given  notice  required 
by  1 1826.— Wetherly  va  Straus,  98  CaL  283, 
287,    28    Pac.    Rep.    1046. 

See  note  30  Am.  St.  Rep.  791. 

18.  FAILURES  TO  DBLIVBR  ON  DBMAND— 
Bllect  of. — Proof  of  deposit  and  of  failure  of 
bailee  to  redeliver.  In  accordance  with  terms 
of  contract,  makes  prima  facie  case,  and 
burden  is  upon  warehouseman  to  excuse  fail- 
ure to  redeliver. — Taussig  va  Bode,  184  CaL 
260,  268,  86  Am.  St.  Rep.  860,  66  Pac.  Rep.  859, 
64  Li.  R.  A.  774. 

14.  Prima  fade  ease  of  aegUseaee  is  made 
out  against  warehouseman  who  refuses  to 
deliver  properties  stored  with  him  upon  such 


proof  of  demand  and  refusal,  and  upon  such 
proof  burden  is  upon  him  to  account  for  prop- 
erty, otherwise  he  shall  be  deemed  to  have 
converted  it  to  his  own  use. — ^Wilson  vs. 
Southern  Paa  R.  Co.,  62  Cal.  164,  172.  Sea 
Wilson  va  California  C.  R.  Co.,  94  CaL  166, 
178,  29  Pac.  Rep.  861,  17  L.  R.  A.  685;  Texaa 
&  P.  R.  Co.  va  Morse,  1  White  &  W.  (Tex. 
Civ.  Caa  Ct  App.)  |  411. 

18.  MOmaSY  DBPOSITIBD  FOR  SAFB* 
KE2BPING. — One  receiving  money  on  deposit 
for  safe-keeping  la  bound  to  return  it  ta 
depositor  on  demand.— -Northrop  va  Knott,  114 
CaL  612,  616.  46  Pac.  Rep.  599. 

18.  STOCKS — Similar  shares  may  he  re* 
turnedi — General  rule  that  If  bailee  of  per- 
sonal property  sell  it  in  violation  of  his  au- 
thority, owner  may  ratify  transaction  and 
demand  proceeds  of  sale,  and  cannot  be  com- 
pelled to  accept  other  property  of  same  kind 
of  equal  value  in  lieu  of  that  which  was  sold, 
does  not  apply  to  shares  of  stocks,  in  which 
case,  if  bailee  was  at  all  times  ready  and 
willing  to  transfer  to  owner  equivalent  num- 
ber of  similar  shares  in  same  company,  by 
proper  and  valid  certificate,  it  would  present 
case  for  nominal  damages  only. — Atkins  vs. 
Gamble,  42  CaL  86,  101,  10  Am.  Rep.  282.  See 
Thompson  vs.  Toland.  48  CaL  99,  116;  Hay- 
ward  vs.  Rogers  (concur,  op.;  62  Cal.  848,  872; 
Krouse  vs.  Woodward,  110  CaL  638,  643,  48 
Pac  Rep.  1084;  Craig  vs.  Hesperia  Ia  &  W. 
Co.,  113  CaL  7,  12,  64  Am.  St.  Rep.  816,  46  Pac. 
Rep.   10,  86  li.  R.  A.  806. 

17.  WIFfi^S  SESPARATB  PROPERTY  COM- 
HVO  INTO  HUSBAND'S  HANDS.— Proceeds  of 
wheat  which  is  separate  property  of  wife, 
coming  into  hands  of  her  husband,  makes 
husband  the  custodian  or  depositary  of  pro- 
ceeds, with  obligation  raised  by  law  to  pay 
it  over  to  wife  on  demand. — Greiner  va 
Greiner,   68   CaL   116,    122. 

See  notes  29  Am.  Dec  220;  78  Am.  Dec  8S7. 

18.  WRONGFUL  DELIVSRT  —  When  ao 
lajnry  results. — Where  one  party  deposited 
money  with  second  party  to  release  attach- 
ment obtained  by  third  party,  money  to  be 
retained  by  depositary  until  rights  under  at- 
tachment were  settled,  and  depositary,  on 
same  day,  in  violation  of  such  agreement, 
returned  money  to  depositor,  after  which 
Judgment  was  obtained  in  attachment  pro- 
ceedings by  third  party  against  depositor  and 
satisfied  out  of  property  belonging  to  de- 
positor, no  one  is  injured  and  no  one  baa 
right  to  complain. — ^Bradbury  va  MoClure,  9S 
CaL  133,  186,  28  Pac  Rep.  777. 


§  1823.  NO  OBLIGATION  TO  DEUVEE  WITHOUT  DEMAND.  A  deposi- 
tary is  not  bound  to  deliver  a  thing  deposited  without  demand,  even  where  the 
deposit  is  made  for  a  specified  time. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Depositary  of  jewelry — Special  ownership. 

3.  One   disclaiming   relationship   cannot  require 

demand. 

4.  Interest  commences  after  demand. 


1.    Applied*    elted,    eoaatmedy    referred    to» 

etc.,  in:    Rarrere  vs.  Sompa,  US  CaL  97,  10S« 
4S  Pao.  Rep.  177  (applied). 


Aa  to  obllsatlefB  ta  deliver  aa  de»aad  van* 
araily,  see  ante  11822  and  note. 

2.  Dcpoeltarr  of  JowaUr  latrostod  to  Mas 
for  sale  on  commission  has  special  ownorahip 
In  eroods,  whioh,  together  with  possession,  la 
sufficient  Interest  to  maintain  action  by  him 
airalnst  wron^-doer.— Roberta  ra.  Burr*  III 
CaL  1S6.  161»  67  Pac  Rep.  4S. 
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t»    Oae   wlw   lUM   — lla<to<l   money   for   aM«  4.    laterest      eonunenocti     after 

asd   thca   dieeleti—   relation   of   bailee      Wbere    money    is    deposited    to    secure    per- 


to  such  other  cannot  claim  rierht  of  bailee  to  formance  of  contract*  interest  on  deposit  Is 
require  demand  for  money  before  interest  is  not  recoverable  until  deposit  becomes  repay- 
charged  against  him.— -Dickinson  vs.  Owen,  11  able  to  depositor  and  he  has  made  demand  for 
GtL  72,  7t.  repayment. — Barrere   vs.    Somps,    IIS    CaL    97, 

108,  45  Pao.  Rep.  177. 

§1824.  PLACE  OF  DEUVEBY.  A  depositary  must  deliver  the  thing  de- 
posited at  his  residence  or  place  of  business,  as  may  be  most  convenient  for  him. 

History:     Enacted  March  21,  1872. 

Applied,   cited,  eomitraed,  referred   te,   eto.,  Ae  to  whether  depositary  woold  he  eoaald- 

In:   Oreiner  vs.  Qreiner,  68  CaL  116,  122   (ap-  ered  to  have  Ilea,  relmhureemeDts  or  Indeatalty 

plied).  wilder  this  eectloa,  compare  18  1889,  8051. 

As  to  delivery  la  sales,  see  ante  1 1768  et  sea.  Aa  to   leader^   liability  for  defects   of  a^ 

and  notes.  tides  borrowed,  see  post  11894. 

§  1825.  NOTICE  TO  OWNER  OF  ADVEKSE  OLAOL  A  depositary  must 
give  prompt  notice  to  the  person  for  whose  benefit  the  deposit  was  made,  of  any 
proceedings  taken  adversely  to  his  interest  in  the  thing  deposited,  which  may  tend 
to  ezcnse  the  depositary  from  delivering  the  thing  to  him* 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc  •rty  from  person  who  has  no  title  to  It  may 

2.  One  who  has  received  possession.  yield  It  to  true  owner  on  his  demand,  without 

- ^     .  waitiniT  for  latter  to   take  It  forcihly  or  by 

1.  AppUed,  elted,  ^nstrned,  r«f«n^  <•»  legal  proceedings.— Jeffers  vs.  Baston,  118 
etc.  in:    Wetherly  vs.  Straus,  98  CaL  288.  887,      ^^^    3^^^    ,g^^    ^^   p^^    ^^^    ^^^      ^^   ^^^^^ 

«  Pae,  Rep.  1046   (applied).  ta«   vs.    Doutrick.    69    CaL    164.    48   Am.    Rep. 


1.    Dae  who  has  reeelved  posaessloa  of  prop- 


146. 


§1826.     NOTICE    TO    OWNER    OF    THING    WBONOFXTLLY   DETAINED. 

A  depositary,  who  believes  that  a  thing  deposited  with  him  is  wrongfully  detained 
from  its  true  owner,  may  give  him  notice  of  the  deposit;  and  if  within  a  reasonable 
time  afterwards  he  does  not  claim  it,  and  sufficiently  establish  his  right  thereto, 
8Dd  indemnify  the  depositary  against  the  claim  of  the  depositor,  the  depositary 
is  exonerated  from  liability  to  the  person  to  whom  he  gave  the  notice,  upon  re- 
turning the  thing  to  the  depositor,  or  assuming,  in  good  faith,  a  new  obligation 
changing  his  position  in  respect  to  the  thing,  to  his  prejudice. 

History:     Enacted  March  21,  1872. 

Commlsslomeri^    note    sayst      "This  section  to  claim  the  ffoods  In  a  limited  time  he  may 

Is  a  modification  of  |  2921  code  of  Louisiana,  safely  redeliver  them  to  the  depositor. — Code 

and  the  civil  law  and  the  French  law  oolndde  Civil  of  France,  art  1938.    The  Code  of  Louis- 

in  many    respects    with    ours.      If    the    risrht  iana  adopts  the  same  rule.     See  Code  Louls- 

owcer  appears  the   nDallee'  may  deliver  them  iana  11826  (1867  ed.)  arts.  2920,  2921;  see  post 

(the  goods)    to   him.   especially  if  they   were  1 1866  and  note.    The  Penal  Code  of  CaL  i  486: 

stolen.    In  the  case  of  stolen  ffoods,  the  code  one  who  finds  property,  etc.,  and  appropriates 

of  France  requires  that  the  bailee  shall  give  it,  without  endeavoring  to  find  owner,  is  guilty 

noUce  to  the  owner,  and  if  the  owner  fails  of  larceny." 

§1827.  DELIVEEY  OP  THING  OWNED  JOINTLY,  ETC.  If  a  thing  de- 
posited  is  owned  jointly  or  in  common  by  persons  who  cannot  agree  upon  the 
manner  of  its  delivery,  the  depositary  may  deliver  to  each  his  proper  share  there- 
of, if  it  can  be  done  without  injury  to  the  thing. 

History:     Enacted  March  21,  1872. 

1.  Commissioners'  note.  o»   Ba"m.   p.    86   that   Vshattels   deposited   by 

2.  ExcepUon  to  rule  of  jus  tertii— Fraud.  several  joint  owners  must  be  redelivered  on 

^     r,         .    .       — .    1^*     .o«...      •T'liia    nro-      the  Joint  demand  of  the  persons  maklner  the 
1.    CoiiunlMiione»>    note    says:       Tnis    pro-       ^.„««,*fft  »   *  '^ 

Vision    is    new,    and    intended    to    obviate    a       aeposii. 

difficulty  which  may  sometimes  arise.     It,   in  2.    To  the   scneral   role  that   la   am   action 

'»ct,  changes    the   rule   set  forth  in   Edwards      by   the   bailor   for   reoovery   of  goods   stored. 
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bailee  will  not  be  allowed  to  set  np  title  In 
third  party,  there  Is  exception  In  eases  where 
bailor's  possession  was  obtained  by  fraud.— > 
Hayden  vs.  Davis,  9  Cal.  574,  675.  See  Palm- 
tag  vs.  Doutrick,  69  Cal.  164,  166.  166,  48  Am. 
Rep.  246;  Jeffers  vs.  Easton.  118  Cal.  845,  855, 
45  Pac  Rep.  680.  Bio.  Matheny  vs.  Mason.  78 
Mo.  677,  688,  89  Am.  Rep.  641.  If.  T.  Sweet- 
man  vs.   Prince,   26   N.  T.   224,   882;   Burt  vs. 


Dewey,  40  N.  Y.  288,  286,  100  Am.  Dec.  482; 
McGlffln  vs.  Baird,  62  N.  Y.  329,  8S1;  Bordwell 
vs.  Colie,  1  Lans.  (N.  Y.)  141.  148,  144.  Pa, 
Arnold  vs.  Macunffle  Sav.  Bank,  71  Pa.  St. 
287;  Frazier  vs.  Erie  Bank,  8  T^atts  &  8.  18; 
KlniT  vs.  Richards.  6  Whart.  418,  427,  87  Am. 
Dec.  420.  BBff.  Dickenson  vs.  Naul,  4  Bam.  & 
Ad.  638.  1  N.  &  M.  721.  24  Ens.  C  U.  ISO; 
Allen  vs.  Hopkins,  IS  Mees.  Sk  W.  93. 


CHAPTER  n. 

DEPOSIT    FOR    KEEPING. 

Article  I.    General  Provisions,  §§  1833-1840. 
II.    Gratuitous  Deposit,  §S  1844-1847, 
III.    Storage,  §§  1851-1857. 
nia.  Warehousemen,  §§  1858-1858f. 
lY.    Innkeepers,  §§  1859-1863. 
Y.    Finding,  S§  1864-1872.       .    - 


ARTICLE  I. 

GENERAL   PROVISIONa 


§  1833.    Depositor  must  indemnify  depositary. 
§  1834.    Obligation  of  depositary  of  animals. 
§  1835.    Obligations  as  to  use  of  thing  deposited. 
S 1836.    Liability     for     damage    arising    from 
wrongful  use. 


§  1837.  Sale  of  tMng  in  danger  of  perisldnff. 

§  1838.  Injury  to,  or  loss  of  thing  deposited. 

§  1839.  Service  rendered  by  depositary. 

§  1840.  Extent  of  his  liability  for  negligenceu 


§  1833.    DEPOSITOR   KTUST   INDEMNIFY  DEPOSITARY.    A  depositor  must 
indemnify  the  depositary : 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  of  the  thing  deposited ; 
and, 

2.  For  all  expenses  necessarily  incurred  by  him  about  the  thing,  other  than  such 
as  are  inyolved  in  the  nature  of  the  undertaking. 

History:     Enacted  March  21,  1872. 


As  to  lender**  liability  for  recalllns  loan,  see 
post  1 1894. 

Comml«»loneni'  note  says:  *^he  deposi- 
tary Is  generally  entitled  to  be  reimbursed  all 
the  necessary  expenses  to  which  he  has  been 
subjected  for  the  preservation  of  the  deposit. 
And  by  the  Roman  and  French  law  he  is 
entitled  to  a  lien  for«  all  such  expenses,  upon 
the  deposit,  and  Indemnity  for  all  losses 
occasioned  thereby. — Ayllffe,  Pand.  B.  4,  tit. 
17,  pp.  521,  522;  1  Domat.  B.  1.  tit.  7.  H  2,  3, 
arts.  1,  2,  8,  14;  Pothier  Tralte  de  Depot-  N. 
69,  69,  74;  Code  La.  arts.  2927-2931;  Esk.  Inst. 
B.  3,  tit,  1,  8  28;  1  Domat.  B.  1,  tit.  16.  1 1, 
art.  4.     Code  La.  art.  2931,  Is  as  follows:     "He 


who   has   made   a   deposit   Is   bound   t«   reim- 
burse  the  depositary  the   money   he   has   ad- 
;vanced  for  the  safe-keepingr  of  the  thinsr.  and 
to  indemnify  htm  for  all  that  the  deposit  has 
.  cost  him.     He  is  to  indemnify  the  depositary 
'  for  the  losses  which  the  thing  deposited  may 
•have    occasioned    him.*     The    Roman    law    in- 
flicts  a   double   compensation    for   misconduct 
of   bailee,    on   the   erround    that   public    policy 
requires  this  perfldy  to  be  so  punished  as  to 
.  suppress   temptation   to    do   wrong:.      Our    law 
only    exacts    ample    compensation    for    actual 
Injury   and    loss    (Story    on    Ballm.    §83),    but 
punishes  a  conversion  as  a  larceny.    See  Penal 
Code  S486." 


§1834.  OBLIGATION  OF  DEPOSITARY  OP  ANIMALS.  A  depositary  of 
living  animals  must  provide  them  with  suitable  food  and  shelter,  and  treat  them 
kindly.  History:     Enacted  March  21,  1872. 


1,2.  Agistors  of  eattle — ^Have  no  lien. 

3.  Same— CJonstruction  of  contract  for. 

4.  Same — May  impose  terms. 

5.  Agistor  of  sheep— Incompetent  herdsmen. 
6, 7.  Same — ^Effect  on  title. 

A«   to   llem    for   keepers    of   live   stoek,   see 

post  18061. 


1.     AGISTORS    OF   CATTI<B — Have   no    Ilea. 

— That  class  of  bailees  who  are  required  by 
law  to  take  charge  and  custody  of  and  to 
keep  animals  for  others  have  no  rigrht  to  Im- 
pose conditions  upon  those  who  employ  them, 
and  differ  in  that  respect  to  agistors,  and  the 
law  drives  them  a  lien  upon  property  for  their 
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Ncnrity.  That  reason  does  not  exist  In  the 
flMe  of  agistors  of  cattle,  and  therefore  they 
bare  no  lien  in  the  absence  of  the  special 
asreament. — ^Lewls  vs.  Tyler,  23  Cal.  S64,  866. 
Sat  Kelsie  vs.  Layne,  28  Kan.  218,  228,  42 
Am.  ReiK  168  (the  common-law  doctrine). 
Mms.  Goodrich  ys.  Willard,  73  Mass.  (7  Gray) 
183.  Ho.  Pickett  vs.  McCord,  62  Mo.  App. 
M7,  473.  If.  T.  Bissell  va  Pearce,  28  N.  Y. 
252;  Grinnell  vs.  Cook,  8  Hill  486,  491,  492, 
a  Am.  Dec.  663.  Vt.  Willis  vs.  Barrister,  36 
VL  220.  Kds.  Chapman  va  Allen,  Cro.  Car. 
271;  Judson  va  Etheridsr«»  1  Cromp.  &  M.  748; 
Torke  ya  Grenousrh,  2  Ld.  Raym.  868. 

See  post  11861. 

As  to  lien  for  serrlees  at  eommom  lawy  see 
note  87  Am.  Dec.  622. 

2.  Agistor  or  liTery  stalble  people  wko 
■cMly  provlAe  food  and  take  care  of  an  ani- 
mal have  no  lien  therefor  on  the  property, 
anless  there  be  special  agreement  to  that 
effect— Lewis  vs.  Tyler,  28  CaL  864,  866.  See 
Grinnell  vs.  Cook,  8  Hill  (N.  Y.)  486,  491,  492» 
S8  Am.  Dec.    668. 

Si  ConstmctloM  of  eontraet  for. — ^Under 
contract  of  agristagre  by  which  it  was  agreed 
between  owner  of  land  and  owner  of  cattle 
that  landowner  should  pasture  as  many  of 
cattle  owner's  cattle  as  land  should  be  capa- 
ble of  grazing,  in  no  case  less  than  8,000  head, 
cattle  owner  is  only  required  to  furnish  as 
many  cattle  as  land  will  pasture,  and  is  not 
liable  for  not  furnishing  number  called  for, 
tf  there  is  not  sufficient  pasturage  therefor 
on  the  land.— Williams  va  Miller,  68  CaL  290, 
293,  9  Pac.   Rep.  166. 


4.  May  Impose  terms. — Agistor  of  cattle  Is 
at  perfect  liberty,  when  he  receives  them  to 
keep,  to  impose  such  terms  and  conditions  as 
he  may  deem  proper,  and  he  may  require 
agreement  that  he  shall  have  lien  upon  ani- 
mals for  his  reasonable  charges  or  for  agreed 
price,  if  he  shall  deem  it  necessary  for  his 
security. — ^Lewis  vs.  Tyler,  23  Cal.  364,  365. 

5.  AGISTOR  OF  SHKBF — IneompeteDcy  of 
kerdsmea. — ^Under  contract  for  pasturage  of 
sheep,  by  which  the  owner  of  sheep  agreed 
to  furnish  competent  and  necessary  herds- 
men, party  agreeing  to  pasture  is  not  liable 
for  any  loss  of  sheep  occurring  by  reason 
of  incompetency  or  lack  of  sufficient  number 
of  herdsmen. — ^Dennis  va  Belt,  SO  Cal.  247, 
261. 

d.  Blfeet  OB  title. — ^Where  owner  of  sheep 
delivers  them  to  party,  under  agreement  that 
party  is  to  take  sheep,  care  for  them,  pasture 
them,  and  herd  them  for  number  of  months, 
at  end  of  which  time  he  is  to  return  sheep 
to  their  owner  and  to  receive  for  his  ser- 
vices certain  percentage  of  increase  of  flock, 
delivery  of  sheep  by  owner  to  such  party  was 
mere  bailment  for  benefit  of  both  parties,  and 
did  not  devest  owner  of  his  title. — Robinson 
vs.  Haas,  40  Cal.  474,  479. 

7.  Such  agrreement  does  not  constitute  part- 
nership.— Robinson  va  Haas,  40  Cal.  474,  479. 
See  Smith  vs.  Moynihan,  44  Cal.  63,  61;  Smith 
vs.  Schultz,  89  Cal.  626,  686,  26  Pac.  Rep. 
1087  (agreement  to  farm  upon  shares  not 
partnership);  Herbert  vs.  Callahan,  36  Mo. 
App.  498,  602. 


§1836.  OBLIGATIONS  AS  TO  USE  OF  THING  DEPOSITED.  A  deposi- 
tary may  not  use  the  thing  deposited,  or  permit  it  to  be  used,  for  any  purpose, 
without  the  consent  of  the  depositor.  He  may  not,  if  it  is  purposely  fastened  by 
the  depositor,  open  it  without  the  consent  of  the  latter,  except  in  case  of  necessity. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Depositary  of  will — Duties  as  to. 
3,4.  Special  deposit  in  bank— Bight  to  nse  of 

property. 


1.  Applied,    cited,    conatnied,    referred    to, 

ttc.  In:  Mastlck  vs.  Superior  Court,  94  Cal. 
347.  350.  29  Pac.  Rep.  869  (applied);  Anderson 
▼s.  Pacific  Bank,  112  Cal.  598,  601,  53  Am.  St. 
Rep.  228.  44  Pac.  Rep.  1068,  82  li.  R.  ▲•  479 
(applied). 
Am  to  talrlas,  see  post  i  1925  et  seq. 

2.  Dcpositarr  In  whose  kands  will  has  l^oem 

placed  by  testatrix  for  safe-keeplngr,  with 
directions  to  retain  It  and  deliver  It  at  her 
death  to  person  named  as  executor  therein, 
cannot  lawfully  deliver  it  to  any  third  person 
(not  even  to  guardian  appointed  over  testa- 
trix), nor  disclose  its  contents  to  any  one.^ 
Mastlck  vs.  Superior  Court.  94  CaL  847,  860. 
29  Pac.  Rep.  869. 

S*  One  Buiklas  general  deposit  with  hank 
Is  nsval  eonrae  of  bnalneas  parts  with  title 
to  moneys  deposited,  but  in  case  of  special 
deposit,  which  is  mere  bailment,  rule  is  same 
with  banking  Institutions  as  with  individuals, 
and  whether  special  deposit  be  under  contract 


of  bailment  for  better  protection  of  bailor's 
property,  or  under  contract  of  pledgee  as  se- 
curity for  some  specific  obligation  of  pledgeor, 
title  does  not  pass  to  bailee  or  pledsree,  but 
remains  in  pledgeor,  and  pledgree  acquires  no 
rigrht  to  make  greneral  use  of  property. — An- 
derson vs.  Pacific  Bank,  112  Cal.  598,  601,  63 
Am.  St.  Rep.  828,  44  Paa  Rep.  1063,  32  L.  R. 
A.  479;  Montagu  vs.  Pacific  Bank.  81  Fed.  Rep. 
602,  606. 

4.  In  ease  of  InaolTeney  of  bank,  depositor 
can  recover  whole  amount  as  against  general 
creditors;  it  Is  not  necessary  that  specific 
money  shall  have  been  kept  intact;  it  Is 
suflSclent  if  money  is  traced  into  vaults  of 
bank,  and  find  sum  equal  to  it  and  presumably 
representing  it. — Anderson  vs.  Pacific  Bank, 
112  Cal.  598,  601,  63  Am.  St.  Rep.  228,  44  Pac. 
Rep.  1063,  82  L.  R.  A.  479;  Massey  vs.  Fisher, 
62  Fed.  Rep.  968;  Montagu  vs.  Pacific  Bank, 
81  Fed.  Rep.  602,  606;  Farley  vs.  Turner,  26 
Li.  J.  Ch.  710.  See  Bio.  Harrison  vs.  Smith, 
83  Mo.  210,  63  Am.  Rep.  571;  Stoller  vs.  Coates, 
88  Mo.  614.  IV.  T.  People  vs.  City  Bank  of 
Rochester,  96  N.  Y.  32.  Pa.  Farmers*  &  M. 
Nat.  Bank  vs.  King.  67  Pa.  St.  202,  98  Am.  Dec. 
216.     Tex.    Continental  Nat.  Bank  vs.  Weems, 
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€9  Tez.  489,  6  Am.  8t.  Rep.  86,  6  S.  W.  Rep.  Co.,  104  U.  &  84,  bk.  18  L.  ed.  898;  Fisher  vs. 

802.     Wlfl.    McLeod  vs.  Evans,  68  Wis.  401,  67  Knlffht,  81  Fed.  Rep.  491,  9  C  C  A.  881.    Bmt* 

Am.   Rep.   287,   28   N.  W.   Rep.   178.   214.     Fed.  Knatchbull  TS.  Hallett,  18  Ch.  Diy.  898. 
Central  Nat.  Bank  vs.  Connecticut  Mut.  l*,  Ins. 

§  1836.    UABILITT  FOB  DAMAGE  ABISINO  FSOM  WBONOFUL  USE.   A 

depositary  is  liable  for  any  damage  happening  to  the  thing  deposited,  during  his 

wrongful  use  thereof,  unless  such  damage  must  inevitably  have  happened  though 

the  property  had  not  been  thus  used. 

History:     Enacted  March  21,  1872. 

It   Is   Dot   wlthlm   the  proTlnee  ov  the   an*  circumstances    under    which    destruction    oc- 

thorlty  of  the  attorney  at  law  employed   by  curred,  and  if  so  made  the  depositary  will  not 

depositary   to   defend   action    brought   by   de-  be  bound  thereby. — Wilson  vs.  Southern  Pac. 

posltor  for  destruction  of  deposit  to  make  in  R.  Co.,  68  Cal.  786,  788. 
pais   admissions   or  statements   in   respect   to 

§  1837.  SALE  OF  THINO  IN  DANGER  OF  PERISHINO.  If  a  thing  de- 
posited is  in  actual  danger  of  perishing  before  instructions  can  be  obtained  from 
the  depositor,  the  depositary  may  sell  it  for  the  best  price  obtainable,  and  retain 
the  proceeds  as  a  deposit,  giving  immediate  notice  of  his  proceedings  to  the  de- 
positor. History:     Enacted  March  21,  1872. 

§  1838.  INJUSY  TO,  OB  LOSS  OF  THING  DEPOSITED.  If  a  thing  is  lost 
or  injured  during  its  deposit,  and  the  depositary  refuses  to  inform  the  depositor  of 
the  circumstances  under  which  the  loss  or  injury  occurred,  so  far  as  he  has  informa- 
tion concerning  them,  or  wilfuUy  misrepresents  the  circumstances  to  him,  the  de- 
positary is  presumed  to  have  wilfully,  or  by  gross  negligence,  permitted  the  loss 

or  injury  to  occur.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  8.    IVhere   jewelry   Is    left    with    party   for 

2.  Attachment  of  money,  etc.,  in  hands  of  bailee.  safe-keepins  he  has  no  risrht  to  pledge  it,  and 

3.  Bailee  must  not  pledge  jewelry  deposited.  if  he  does  pledgee  obtains  no  title  as  against 

4.  Section  authorizes  demand  for  information.  true  owner. — Shafer  vs.  lAcy.  121  Cal.  674,  679. 

1.     Applied,    cited,    cometmed,    referred    to,       ^*  ^*®'  ^®^'  ^^* 
etc.,   in:    Wilson  vs.  Southern  Pac  R.  Co.,   68  ^     Section    authorises    written    or   oral    de- 

Cal.   735,   786    (construed).  mand  for  Imformatloa  upon  depositor  and  pro- 


2.     Money     or     CTldencca     of     indebtedness 

placed  in  hands  of  bailee  for  keeping  and 
other  purposes  may  be  attached  by  a  creditor 
of  bailor. — Chandler  vs.  Booth,   11   Cal.   842. 


vides   for   proceeding   in   pais   which   may    bo 
taken  before  or  after  an  action  is  commenced. 

^ — Wilson    vs.    Southern    Pac    R.    Co.,    68    Cal. 

'^786,  786. 


§  1839.  SEBVIOE  RENDERED  BY  DEPOSITARY.  So  far  as  any  service  ia 
rendered  by  a  depositary,  or  required  from  him,  his  duties  and  liabilities  are  pre- 
scribed by  the  title  on  employment  and  service. 

History:     Enacted  March  21,  1872. 
As  to  employment,  etc,  see  post  1 1965  et  seq.    As  to  aervlee,  see  post  1 1966  et  seq. 

§  1840.  EXTENT  OF  HIS  LIABILITY  FOR  NEOUOENCE.  The  liability  of 
a  depositary  for  negligence  cannot  exceed  the  amount  which  he  is  informed  by  the 
depositor,  or  has  reason  to  suppose,  the  thing  deposited  to  be  worth. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  244, 

1.  Appliecl,  cited,  construed,  referred  to,  etc  to  case  of  llahllity  of  renter  of  safe  In  safe- 

2.  Construed.  deposit  vault,   where   renter  deposited   money 

1.  Applied,  cited,  constmed,  referred  to,  ^^^  valuables  in  safe  which  wore  lost  through 
etc.,  In:  Cussen  vs.  Southern  Cal.  Sav.  Bank,  negllgrence  of  depositary,  depositary  not  beinff 
133  Cal.  634,  638.  85  Am.  St.  Rep.  221,  66  Pac.  informed  of  value  of  articles  so  deposited.— 
Hep.  1099  (construed).  Cussen  vs.   Southern  Cal.   Sav.  Bank,   ISt   CaL 

2.  Conatraed. — Section    has    no    application  ^^^*  B'^>  ^^  -^ro.  St.  Rep.  221,  66  Pao.  Rep.  1099. 


Tit. IU»cftuU»  arts.  UfUI*!    GRATUITOUS  DBPOSIT—JiATVJEUfr—STOBAaiL    ,(1SM>     jj  Igji  1BP1 


lARTICLB  n. 

ORATXnTOUS   DEPOSIT. 


11844.  Gratnitouf  deposit,  what. 

11845.  Nature  of  inTolnntaxy  deposit* 


81846.    Degree  of  eare  required  of  gratuitous 

depositary. 
S 1847.    His  duties  cease^  whem 


§1844.  GRATXTITOnS  DEPOSIT,  WHAT.  Gratuitous  deposit  is  a  deposit  for 
which  the  depositary  receives  no  consideration  beyond  the  mere  possession  of  the 
thing  deposited.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eoBstmed,  referred  to,  ete. 
t  Commissioners'  note. 

Am   to    Uablllty    of    srataltowi    bailees,    see 

monographic    note    88    Am.    St.    Rep.    779;    St 
Am.  Deo.  822. 

]«    Applied,    elted,    eoastraed,    referred    to, 

etc,  in:    Stockton  C.  H.  &  A.  W.  vs.  Houser, 
101  CaL  877,  879.  87  Pao.  Rep.  179  (cited). 

a  ComnilMilonere'  note  says:  "A  mandate  or 
'deposit,'  or  as  we  term  it  'srratuitous  deposit/ 
there   are    like   essentials;    in   each    there    is 


custody  and  labor  and  service  to  be  per- 
formed.' The  true  distinction  between  them 
is,  that  In  case  of  a  deposit  the  principal  ob- 
ject of  the  parties  is  the  custody  of  the 
thinsT,  and  the  service  and  labor  are  mere 
accessorial;  in  case  of  a  mandate,  the  labor 
and  services  are  the  principal  objects  of  the 
parties,  and  the  thinsr  is  merely  accessorial. 
Philosophically,  or  even  technically,  it  may 
be  doubted  whether  this  distincton  really  ex- 
ists.— Jones  on  Ballm.  p.  68." 


§  1846.  NATTISE  OF  INV0LX7NTABY  DEPOSIT.  An  involuntary  deposit  is 
gratuitous,  the  depositary  being  entitled  to  no  reward. 

History:     Enacted  March  21,  1872. 
As  te  deftnltloB  of  tavolvatary  deposit,  see  ante  |181S. 

§1846.  DEQBBE  OF  CASE  REQUIRED  OF  aRATXTITOUS  DEPOSI- 
TART.    A  gratuitous  depositary  must  use,  at  least,  slight  care  for  the  preservation 

of  the  thing  deposited.        „|,tory:     Enacted  March  21,  1872. 

§  1847.  HIS  DUTIES  CEASE,  WHEN.  The  duties  of  a  gratuitous  depositary 
cease: 

L  Upon  his  restoring  the  thing  deposited  to  its  owner;  or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner  to  remove  it^  and  the  owner 
failing  to  do  so  within  a  reasonable  time.  But  an  involuntary  depositary,  under 
snbdivision  two  of  section  eighteen  hundred  and  fifteen,  cannot  give  such  notice 
nntil  the  emergency  which  gave  rise  to  the  deposit  is  past. 

History:     Enacted  March  21,  1872. 


ARTICLE  m. 

STORAGE. 

i  1851.    Deposit  for  hire.  S  1854.  Termination  of  deposit. 

§  1852.    Degree  of  care  required  of  depositary  S  1855.  Same.     [On  payment  of  charges  to  be 

for  hire.  come  due.] 

i  1853.    Bate  of  compensation  for  fraction  of  a  {  1856.  lien  for  storage  charges. 

week,  etc  S  1857.  Storage  property  to  be  sold. 

§  1861.    DEPOSIT  FOR  HIRE.    A  deposit  not  gratuitous  is  called  storage.   The 
depositary  in  such  ease  is  called  a  depositary  for  hire. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Charge  for  cartage. 

1.    Avplled,    dted,    eonetmed,    referred    to, 


etc..  in:    Fanning  vs.  Coronado  Beach  Co.,  ISe 
Cal.  696,  698,  62  Paa  Rep.  847  (cited). 

Aa  to  blrlnsr  In  sreaenil,  see  post  8  1926. 
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2.  m^era  warcbonsemeB  were  In  habit  of 
duirKlns  larger  svm  for  first  month's  storasre 
than  for  succeedlnsr  months,  on  account  of 
items  for  cartage  Included  In  said  first  month's 
oharffe,    such    charge,    whether   considered   as 


cartage  or  storage,  is  part  of  claim  and  lien 
which  warehousemen  hold  against  goods 
stored.— Hulford  vs.  Neale,  107  CaL  610.  612, 
40  Pac.  Rep.  1044. 


§  1862.    DEQBEE   OF  CASE  REQUIRED  OF  DEPOSITARY  FOR  HIRE.    A 

depositary  for  hire  must  use  at  least  ordinary  care  for  the  preservation  of  the  thing 
deposited.  History:     Enacted  March  21, 1872. 


1. 
2. 
S. 
4. 
5. 
6. 

7. 

8. 

9. 

10. 
11. 

12. 
13. 
14. 
15. 
16. 

17. 


Applied,  citedy  eonstmedy  referred  to,  etc 
Bound  to  insure,  when. 
Contracts  limiting  responsibility. 
Same — Warehouseman's  receipts. 
Chickens  stored — Liability  for  spoiling. 
Depositary   for  hire  must  use  ordinaiy 

care. 
Same — Construction  of  contract  for  hire 

of  safe-deposit  vault. 
Same — In  employment  of  person  to  take 

charge  of  property. 
Same — Property   lent   to    facilitate   eon- 
tract. 
Leakage — Loss  by — ^Effect. 
Negligence  of  warehouseman's  agent — ^Ef* 

feet  of. 
Negligence  of  independent  contractor. 
Placing  goods  in  unsafe  place. 
Proximate  cause,  when  not. 
Want  of  ordinary  care — Effect  of. 
Same — Not  excused  by  contract  limiting 

liability. 
Warehouseman  not  insurer  by  agreeing  to 

insure. 

18.  Wharfinger— Duty  of. 

19.  Same — Besponsibility    begins    and    ends^ 

when. 
20, 21.  Same — To  ascertain  condition  of  wharf. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Hirshfleld  vs.  Central 
Pac.  R.  Co.,  66  CaL  484,  486  (applied);  Bar- 
rere  vs.  Somps,  118  Cal.  97,  104,  46  Pac.  Rep. 
177  (applied);  Fanning:  vs.  Coronado  Beach  Co.« 
120  Cal.   696.   598,  62  Pac.  Rep.   847    (cited). 

A*  to  liability  of  common  carriers  for  arooda 
left  wltli  them  or  stored  wltli  thetOf  see  post 
S  2085    et   seq. 

As  to  liability  of  Innkeepers,  see  post  81869. 

As  to  liability  of  common  carriers,  see  post 
IS  2100,  2114,  2194  and  notes. 

As  to  liability  of  common  carriers  as  ware- 
housemen,    see    post    S9  2120,    2121. 

As  to  liability  of  urarehonseman,  see  mono* 
erraphic  note  24  Am.  Dec.  146. 

As  to  care  required  of  bankers  actlns  mm 
bailees,  see  monographic  note  88  Am.  St.  Rep. 
773,   778. 

As  to  liability  of  safe  deposit  companies, 
eee  monogrraphic  note  72  Am.  St.  Rep.  206. 

As  to  duties  and  liability  of  warelionseman 
for  cold  storage,  see  monogrraphlc  note  90  Am. 
St.   Rep.    295. 

As  to  leiplsIatlTe  control  over  business  of 
warehonseniani  receipts;  obligation  to  return 
the  thing  bailed;  assignment  and  sale  of  prop- 
erty; liability  for  negligence,  see  monographic 
note  by  Robert  Desty,  7  L.  R.  A,  629. 

2.  BOUND      TO      INSURB,     WHEIf.— Where 

warehouseman   agreed   with   railroad  company 
to  insure  all  cotton  left  for  storage  by  rail- 


road company  with  warehouseman,  and  it  was 
custom  for  railroad  company  to  give  shipper 
permit  to  store  his  cotton  with  warehouse- 
man, and  on  receipt  of  drayage  receipts  is- 
eued  by  warehouseman  to  give  bill  of  lading' 
to  shipper,  warehouseman  was  bound  to  insure 
cotton  for  ita  full  Insurable  value,  and  his 
liability  to  so  Insure  did  not  terminate  with 
issuance  of  bill  of  lading,  as  long  as  he  con- 
tinued to  hold  cotton. — ^Lancaster  Mills  vs. 
Merchants  C  P.  &  S.  Co.,  89  Tenn.  1,  24  Am. 
8t  Rep.  686,  14  &  W.  Rep.  817,  828. 

8.  CONTRACTS  LIMITING  RESPONSIBIIj- 
ITY. — In  the  case  of  warehousemen,  there  is 
no  public  policy  to  be  infringed  by  stipula- 
tions in  c:  Iier  receipts  or  contracts  limiting' 
their  liability  for  loss  or  deterioration  caused 
by  inherent  qualities  of  article  stored  or  by 
defects  in  vessels  containing  them.  They  are 
not  bound  to  receive  articles  offered  for  stor- 
age, and  may  make  such  terms  as  they  choose 
to  impose  as  conditions  of  their  contract. — 
Taussig  vs.  Bode,  184  Cal.  260,  263,  86  Am.  St. 
Rep.  260,  66  Pac.  Rep.  266,  64  L.  R.  A.  774. 

4*  Warehovseman's  receipts. — Warehouse- 
man's receipt  containing  clause  printed  on 
side  of  fact  of  receipt  "Loss  or  damage  by 
fire,  elements,  shrinkage,  leakage,  or  natural 
decay  at  owner's  risk"  exempts  warehouse- 
man from  responsibility  or  loss  by  leakage 
not  due  to  warehouseman's  fault  or  improper 
handling  or  storage. — Taussig  vs.  Bode,  134 
Cal.  260.  263,  86  Am.  St.  Rep.  260,  66  Pac.  Rep. 
266,  64  L.  R.  A.  774. 

8.  CHICKENS  STORED — Liability  for  spoil* 
lug. — Where  chickens  were  deposited  with  a 
hotel-keeper  to  be  placed  in  his  cold  storage 
rooms  and  kept  there,  at  risk  of  depositor, 
hotel^keeper  is  not  liable  for  gross  negligence 
in  allowing  chickens  to  spoil,  when  he  or  his 
employees  had  told  depositor  that  chickens 
could  not  be  kept  in  such  cold  stoVage  rooms 
for  longer  period  than  two  or  three  weeks 
without  spoiling,  and  where,  notwithstanding 
such  information,  depositor  allowed  them  to 
remain  there  for  longer  time  than  three 
weeks. — Fanning  vs.  Coronado  Beach  Co.,  120 
Cal.   696,   600,   62  Pac   Rep.   847. 

e.  DEPOSITARY  FOR  HIRES  MUST  USB 
ORDINARY  CARE  in  safe-guarding  of  prop- 
erty deposited  with  him. — Cussen  vs.  Southern 
Cal.  Sav.  Bank.  138  Cal.  634,  636,  86  Am.  St. 
Rep.  221,  66  Pac.  Rep.  1099. 

7.  Clavse  In  contract  for  tairr  of  safe  In 
safe-deposit  vault  that  "lessor  shall  use  dili- 
gence, that  no  unauthorized  person  shall  be 
admitted  to  any  rented  safe,  and  beyond  this 
lessor  shall  not  be  responsible  for  contents  of 
any  safe  rented  from  it"  does  not  relieve 
depositary  from  uss  of  ordinary  care  for  nro- 
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tection  of  property  placed  In  such  safe.^- 
Citssen  vs.  Southern  Cal.  Sav.  Bank,  188  CaL 
S34,   636.    86    Am.    St.    Rep.    221,    6S    Pac.  Rep. 

im. 

K  Depositary  for  hire  la  held  to  ordinary 
cue  in  the  employment  of  proper  person  to 
take  charg^e  of  property  deposited  with  them. 
— Cussen  vs.  Southern  Cal.  Sav.  Bank.  188  CaL 
S34*  S36,    S6    Am.  St    Rep.    221,    66    Pao.    Rep. 

%    Property    lent    to    taeUltate    ec»ntmet<^ 

Where,  under  contract,  one  party  turns  over 
to  and  lends  to  another  party  certain  prop- 
trtj  for  purpose  of  facilitating:  carrying:  out 
dt  contract,  party  receiving:  property  is  bound 
to  exercise  ordinary  care  in  its  use. — Barrere 
fs.  Somps,  113  CaL  97«  108,  46  Pao.  Rep. 
177. 

lOi  LEAKAGES  —  Lose  by— Bffect.  —  Where 
varehouseman  shows  return  of  packag^es 
•tored  and  that  contents  have  been  lost  by 
leakage,  burden  is  upon  depositor  to  prove 
affirmatively  that  leakag:e  was  caused  by  fault 
of  bailee. — Taussig  vs.  Bode,  184  Cal.  260,  268, 
n  Am.  St.  Rep.  250,  66  Pac.  Rep.  266,  64  L. 
R.  A  774.  See  Wilson  vs.  Southern  Pac.  R. 
Co,  68   CaL   164. 

IL  HEGIjIGBXCB — Of  m  frarehovseman's 
■sent  who  was  in  charge  of  warehouse  in  not 
noting  address  of  depositor  of  property  for 
storage,  is  negligence  of  warehouseman.^ 
Stewart  vs.  Naud,  126  CaL  696,  600,  68  Pac.  Rep. 
1S6. 

12.  Of  Independent  eontractor. — ^Railroad 
company  is  not  responsible,  as  warehouseman, 
for  salt  stored  in  its  warehouse  which  was 
destroyed  by  fire  result  of  negligence  of  inde- 
pendent contractor  with  railroad  company, 
such  contractor  not  being  servant  of  or  suu- 
ject  to  immediate  direction  or  control  of  com- 
pany.— Brunswick  G.  Co.  vs.  Brunswick  &  W. 
R.  Co.,  106  Ga.  270,  71  Am.  St  Rep.  249,  32  a 
£.  Rep.  92,  93. 

IS.     PLACING   GOODS   Ilf   VNSAFE3  PLACES. 

—Where  goods  are  deposited  with  depositary 
for  safe-keeping  under  agreement  that  de- 
positary should  be  under  no  liability  for  loss 
thereon  by  fire,  and  goods  were  placed  by 
depositary  in  unsafe  place  by  reason  of  its 
exposure  and  risk  to  flre,  owing  to  there  being 
paper-box  factory  carried  on  In  same  building, 
and  g-oods  were  afterward  destroyed  by  fire, 
depositary  is  liable  unless  he  shows  that  fire 
did  not  originate  from  such  dangerous  sources. 
— Dieterle  vs.  Bekin,  148  CaL  683,  687,  77  Pac 
Rep.   664. 

14.     PROXISCATBS  CAU8BJ— Wken  It  la  not- — 

Warehouse  company  is  not  liable  for  loss  of 
cotton  stored  In  its  warehouse  by  fire  because 
of  fact  that  such  warehouse  was  defectively 
constructed,  when  such  fire  was  not  occasioned 
by  reason  of  such  defective  construction. — Lan- 
caster Mills  vs.  Merchants  C  P.  &  S.  Co.,  89 
Tenn.  1,  24  Am.  St.  Rep.  686,  14  S.  W.  Rep.  317, 
125. 


18.  WAHT    OF    ORDINART    OARB— Bllect 

•ft — ^Where  it  Is  shown  that  depositary  did  not 
•xercise  ordinary  care  required  of  him  as 
warehouseman,  he  must  show,  in  order  to  re- 
lieve himself  of  responsibility,  that  that  loss 
did  not  arise  from  his  negligence,  but  was 
result  of  some  agency  with  which  he  was  en- 
tirely disconnected. — Dieterle  vs.  Bekin,  148 
CaL  688,  688,  77  Pac.  Rep.  664.  See  Wilson  vs. 
California  C  R.  Co.,  94  CaL  166,  29  Pao.  Rep. 
861,  17  Li.  R.  A.  686. 

19.  Not  ozenaed  by  contract  limiting^  11a* 
biUty. — Warehouseman  cannot  be  excused  or 
exempted  from  exercise  of  ordinary  care,  to 
protect  property  stored  for  safe-keeping  in 
his  warehouse  from  fire,  by  contract  exempt- 
ing him  from  liability  for  loss  by  fire. — Die- 
terle vs.  Bekin,  148  CaL  688,  688,  77  Pac.  Rep. 
664.  See  Cussen  vs.  Southern  CaL  Sav.  Bank, 
188  Cal.  684,  86  Am.  St.  Rep.  221,  66  Pac.  Rep. 
1099;  Taussig  vs.  Bode,  184  CaL  260,  86  Am. 
St  Rep.  260,  66  Pac  Rep.  266,  64  L.  R.  A.  774; 
Lancaster  Co.  Bank  vs.  Smith,  68  Pa. 
St.  47. 

17.  'VITARBSHOUSBMAIf  BT  AGREBUVO  TO 
DISITRB  GOODS  deposited  in  his  warehouse  in 
good  and  reliable  companies  does  not  thereby 
himself  become  insurer  of  goods. — Lancaster 
Mills  vs.  Merchants  C  P.  &  a  Co.,  89  Tenn.  1, 
24  Am.  St.  Rep.  686,  14  S.  W.  Rep.  817,  828. 

18.  IVHARFINGBR— Dnty  of,— Wharfinger 
is  one  who  for  hire  receives  merchandise  on 
his  wharf  either  for  purpose  of  forwarding  or 
for  delivery  to  consignee  on  such  wharf,  and 
he  is  bound  to  return  delivered  goods  accord- 
ing to  his  contract. — Chapman  vs.  State,  104 
CaL  690,  696,  48  Am.  St  Rep.  168,  88  Pac.  Rep. 
467. 

19.  Responsibility   bcfflna    and   ends,   when. 

— Wharfinger's  responsibility  begins  as  soon 
as  he  acquires  custody  of  goods,  and  ends 
when  he  has  fulfilled  his  express  or  implied 
contract  with  reference  to  both. — Chapman 
vs.  State,  104  CaL  690,  696,  48  Am.  St  Rep.  168, 
88  Pac  Rep.  467. 

ao.     To     aaeertaln     condition     of     wharf. — 

Wharfinger  is  impliedly  bound  by  his  contract 
as  such  to  exercise  ordinary  care  for  preserva- 
tion and  safety  of  property  intrusted  to  him, 
and  this  imposes  upon  him  duty  to  exercise 
ordinary  care  to  ascertain  condition  of  his 
wharf  that  he  may  know  whether  it  is  rea- 
sonably safe  for  purpose  for  which  he  hires 
it — Chapman  vs.  State,  104  CaL  690,  696,  48 
Am.   St   Rep.   158,  88   Pac.   Rep.   457. 

21.  Wharfinger  is  liable  for  merchandise 
received  by  him  upon  wharf  which  is  unsafe, 
and  is  thereby  lost  so  that  he  cannot  deliver 
it  according  to  his  contract,  if  ordinary  care 
would  have  enabled  him  to  know  condition  of 
his  wharf,  and  such  negligence  on  his  part 
will  be  treatea  as  failure  to  exercise  ordinary 
care  for  safety  of  property  intrusted  to  him. — 
Chapman  vs.  State.  104  Cal.  690.  695,  43  Am. 
St   Rep.    168,   88    Pac   Rep.   467. 


§1863.    BATE   OF   COMPENSATION  FOB  FBAOTION  OF  A  WEEK,  ETC. 

In  the  absence  of  a  different  agreement  or  usage,  a  depositary  for  hire  is  entitled 
to  one  week's  hire  for  the  sustenance  and  shelter  of  living  animals  during  any 


i 
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fraction  of  a  week,  and  to  half  a  month's  hire  for  the  storage  of  any  other  prop- 
erty during  any  fraction  of  a  half  month. 

History:     Enacted  March  21,  1872. 


1.  Commissioners'  note. 
2,8.  Bailee   not   entitled   to   anj  compensation, 
when. 

1.  Commtasloncrs'  note  sayst  "This  Is  be- 
lieved to  be  the  ordinary  or  general  rule  or 
usaere,  and  is  made  the  rule  to  prevent  mis- 
understandlnfiTS  or  misapprehensions." 

2.  Bailee  not  entitled  to  any  eompensatlony 
when. — It  Is  the  duty  of  a  bailee,  at  end  of 
term  for  which  property  Is  stored,  to  return 
it  to  bailor,  and  while  law  relieves  bailee  at 
suit  of  bailor  from  liability  for  value  of  ar- 
ticle stored  when  it  Is  destroyed  by  fire,  with- 
out his  fault,  and  when  he  has  exercised  rea- 
sonable care  towards  its  preservation,  it  does 
not  permit   him   to  recover  compensation   for 


Its  custody  and  care  when  he  Is  unable, 
throuffh  loss,  to  perform  contract  ho  has 
andertaken.^<!unninerham  vs.  Kenney,  105 
CaL  118,  121,  46  Am.  Bt.  Rep.  30,  88  Pac  Rep. 
646.  See  Archer  vs.  McDonald,  86  Hun  (N.  Y.> 
194. 

8.  Where  defendants  stored  In  plalntlfC's 
warehouse  certain  bales  of  hay  for  season 
endlnsr  June  1st,  at  certain  rate,  and  ware- 
house with  its  contents,  includlner  hay,  waa 
burned,  without  defendant's  fault,  before  ex- 
piration of  period  for  which  hay  was  stored, 
bailee  is  not  entitled  to  any  recompense  for 
storinfiT  hay.  —  Cunningham  vs.  Kenney,  106 
Cal.  118,  121,  46  Am.  St.  Rep.  80,  88  Pac  Rep. 
646. 


§  1854.  TERMINATION  OF  DEPOSIT.  In  the  absence  of  an  agreement  as  to 
the  length  of  time  daring  which  a  deposit  is  to  continue,  it  may  be  terminated  by 
the  depositor  at  any  time,  and  by  the  depositary  upon  reasonable  notice. 

History:     Enacted  March  21,  1872. 


1.  Deposit  to  secure  performance  of  contract. 

2.  Same — Where  bailee  has  lien  under. 

1.  DBPOSIT  TO  9BCURE3  PESRFORMANCB 
OF  CONTRACT. — Where  deposit  of  money  is 
made  to  secure  performance  of  contract,  the 
depositor  is  not  entitled  to  recover  it  back  un- 
til contract  has  been  performed. — Barrere  vs. 
Somps,  118  CaL  97,  102,  46  Pac  Rep.  177. 


a.  Wkere  bailee  hmm  Ilea  nailer. — ^Where  de- 
posit is  made  by  one  of  parties  to  contract 
with  other  party  to  contract  to  secure  per- 
formance of  contract,  and  by  reason  of  contract 
and  under  same,  and  bailee  has  lien  on  such 
money,  he  will  not  be  obliged  to  return  deposit 
until  such  lien  is  satisfied. — Barrere  vs.  Somps, 
118  Cal.  97,  102,  «6  Pac.  Rep.  177. 


§1855.  SAME.  [ON  PAYMENT  OF  OHABQES  TO  BECOME  DUE.]  Not- 
withstanding an  agreement  respecting  the  length  of  time  daring  which  a  deposit 
Is  to  continue,  it  may  be  terminated  by  the  depositor  on  paying  all  that  would  be- 
4some  due  to  the  depositary  in  case  of  the  deposit  so  continuing. 

History:     Enacted  March  21,  1872. 

§  1856.  LIEN  FOB  STOBAQE  OHABQES.  A  depositary  for  hire  has  a  lien 
for  storage  charges,  which  is  regulated  by  the  title  on  liens. 

'  History:    Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  470. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Lien  waived,  when. 

1.  Applied,  dted,  constmed,  referred  to,  etc, 
in:  Vernon  a  Dist  vs.  Board  of  Education,  126 
Cal.  698,  696,  68  Pac  Rep.  176  (applied). 

A*  to  factors  and  ftictors*  liens,  see  post 
f  2367  et  seq.  and  1 8068. 


As  to  Hen  for  storage,  pastiims^  lIvlBSy 
service,  ete.,  see  post  1 8061. 

9.  Lflea  waived,  wben. — Bailee  refuslnff  up- 
on demand  to  deliver  property,  without  settlnir 
up  any  lien  thereof,  waives  his  rlsht  to  claim 
lien  after  suit  brought. — ^Lehmann  vs.  Schmidt* 
87  CaL  16,  21,  26  Pac  Rep.  161. 


§  1857.  STORAQB  PROPERTY  TO  BE  SOLD.  If  from  any  cause  other  than 
want  of  ordinary  care  and  diligence  on  his  part,  a  depositary  for  hire  is  unable  to 
deliver  perishable  property,  baggage,  or  luggage  received  by  him  for  storage,  or 
to  collect  his  charges  for  storage  due  thereon,  he  may  cause  such  property  to  be 
sold,  in  open  market,  to  satisfy  his  lien  for  storage;  provided,  that  no  property 
except  perishable  property  shall  be  sold,  under  the  provisions  of  this  section,  ux>on 
which  storage  charges  shall  not  be  due  and  unpaid  for  one  year  at  the  time  of  anch 
sale. 

History:    Enacted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  470. 


tit.  Ill,  eta.  II,  art.  Ula.]     WAIUBHOV8ID9USN--RBCBIFTS9  IS8UANOB   OF.   (158S>       ni8B8ylS68a 

1.  Applied,  cited,  construed,  referred  to,  etc  soods  and  bafirffasre  or  luffgaffe.  cannot  be  sold 

2.  Goods  cannot  be  sold  to  pay  storage  charges      to  pay  storasre  charges  thereon  under  tl857, 

under  this  section.  but  must  be  sold  by  followinsr  the  proceedinfirs 

3.  Lien   for   storage   gave   no   right   to   sell   at      laid  down  in  99  3000  to  8011  Civ.  Code. — Stewart 

eommon  law.  vs.  Naud,  126  CaL  596,  600,  68  Pac.  Rep.  186. 

1  Section  only  applies  to  perishable  goods^  bag^  «.    At  common  law  a  warehouseman  had  lien 

gage,  or  luggage.  for  storage  charges,  but  such  lien  conferred  no 

1.  APPLIBD,  CJTKDf  CONSTRVBD,  RB-  right  to  sell  property  to  which  lien  was  at- 
FBRRBD  TO,  etc,  in:  Vernon  &  Dlst.  vs.  <  tached,  but  only  to  hold  It  until  charges  were 
Board  of  Education,  186  CaL  698,  696,  6jr  Pac  j  Pald.— Stewart  vs.  Naud,  126  Cal.  696,  698,  68 
Rep.  175  (construed).  )    ^*^  ^«P-  l'*- 

As  to  sales  of  propeitr  stored  to  pay  liens  I  4.  SESOTIOIf  HAS  NO  APPLICATION  TO 
thereon,  except  perishable  goods  and  baggage  [  J  ANY  CLASS  OF  PROPBRTY  in  so  far  as  sell- 
er luggage,  see  post  99  2827,  2898,  and  8000  to  ;  !  Ing  of  same  to  pay  lien  thereon  for  storage  Is 
soil  and  notes.  •  'concerned,   except  perishable  goods  and   bag- 

1.  GOODS  STORE3D  IN  A  WARBH017SBS  ffage  or  luggage. — Stewart  vu,  Naud,  126  Cal. 
POB  SAFB-KCa&PlNGy  other  than  perishable      ^••'  ^••'  ^'  ^*°-  ^^^  ^••• 


ARTICLE  ma. 

WAREHOUSEMEN. 

[This  article.  Including  if  1868-1868f,  was  added  by  Code  Commission  as  a  part  of  article  III, 
Act  of  March  16,  1901,  Stats,  and  Amdts.  1900-1.  pp.  409-411,  held  unconstitutional,  see  talstory, 
94  ante;  Commissioner  Davis  procured  a  re-enactment  of  these  sections — improperly  designat- 
ing them  as  «Cliaptor  Ilia"— March  81,  1906,  Stats,  and  Amdta.  1906,  ch.  CDUI,  pp.  811-618.] 

i  1858.    Warehouse  receipts^  when  must  not  be  S  1858e.  Indorsement   on   negotiable  receipt   of 
issued.  property  delivered. 

§  1858a.  Property  not  to  be  removed  without  eon-  S  1858d.  Non-negotiable  receipts   and  their   ef  • 
sent  in  writing.  feet. 

i  1858b.  Warehouse   receiptay   claagifleation   and  { 1858e.  Liability  for  loss  by  Are. 

effect  of.  S  1858f.  Penaltiea  and  liabilitieB. 

§1858.    WAREHOUSE    EEOEIPTS,    WHEN   MUST   NOT   BE    ISSUED.    A 

warehouseman^  wharfinger,  or  other  person  doing  a  storage  business  must  not  issue 
any  receipt  or  voucher  for  any  merchandise,  grain,  or  other  product  or  thing  of 
value,  to  any  person  purporting  to  be  the  owner  thereof,  nor  to  any  person  as 
security  for  any  indebtedness  or  for  the  performance  of  any  obligation,  unless 
such  merchandise,  grain,  or  other  product,  commodity,  or  thing  has  been,  in  good 
faith,  received  by  such  warehouseman,  wharfinger,  or  other  person,  and  is  in  his 
store  or  under  his  control  at  the  time  of  issuing  his  receipt;  nor  must  any  second 
receipt  for  any  such  property  be  issued  while  a  former  receipt  for  any  part  thereof 
18  outstanding  and  uncanceled.  , 

History:    Enacted  March  21,  1905.    Bee  introduetory  note. 

A«   to    whether    warehoneenuin'a    receipt    Is      48  Pac.  Rep.  1109.    See  Ind.  Franklin  Nat  Bank 
dulTe  avalaet  hl]n«  see  monogrraphlc  note      vs.  Whitehead,   149  Ind.   660,  671,  676,  63  Am. 


100  Am.  Dec  248,  244.  St  Rep.  802,  49  N.  B.  Rep.  692,  89  U  R.  A.  726. 

It  le  only  pereona  who  pumne  the  eallbis      Pa.   Bucher  ▼■.  Commonwealth,  108  Pa.  St  688, 


•f  warehovaemcit — that   Is,   receive  and  store  684.    'Wle.  Shepardson  vs.  Gary,  29  Wis.  84,  42; 

ffoods  In  warehouse   as   business  for  profit —  Oeilfuss  ts.  Corriffan,  96  Wis.  661,  60  Am.  St 

that  have  power  to  Issue  technical  warehouse  Rep.  148,  70  N.  W.  Rep.  806,  87  Ij.  R.  A.  166. 

receipt  transfer  of  which  is  gooA  delivery  of  Sea  notes  84  Am.  Deo.  678;  60  Am.  St  Rep. 

goods     represented     by     it — Slnshelmer     vs.  168. 
Whltely,  111  Cal.  878,  880,  62  Am.  St  Rep.  192, 

§  1868a.  PBOPEBTY  NOT  TO  BE  BEMOVED  WITHOUT  CONSENT  IN 
WBITINQ.  No  warehouseman,  wharfinger,  or  other  person  mnst  sell  or  encumber, 
ihip,  transfer,  or  remove  beyond  his  immediate  control  any  property  for  which  a 
receipt  has  been  given,  without  the  consent  in  writing  of  the  person  holding  suoh 
receipt  plainly  indorsed  thereon  in  ink. 

History:    Enacted  March  21,  1905.    See  introductory  notiw 


il8B8b        (1S84)        WARBHOUSB    RBCBIPT— BFFBOT    OF    GBRTIFICATIOlf.       [DIv.  Hi,  P(.  IV» 


1.  Attachment  against  warehouseman — Maj  pro- 

tect himself,  how. 

2.  Wrongful    delivery    by    warehouseman — ^lia- 

bility therefor. 

1.  Warehoiuiemaiiy  In  order  to  protect  hlm« 
•elf  from  liability  for  sroods  which  have  been 
stored  with  him  and  taken  away  on  attach- 
ment, must  describe  goods  as  part  of  larger  lot 
and  unseparated  or  In  bulk  with  goods  of 
others.  Such  description  would  give  notice 
to  any  transference  of  warehouse  receipt  of 
condition  of  goods  and  enable  him  to  use  the 
necessary  diligence  in  obtaining  the  title  to 
specitic  property. — Goodwin  vs.  ScannelU  6  CaL 
641,  643. 


See  note  100  Am.  Dec.  148. 

9.  Where  parchasem  of  wheat,  through  • 
broker,  deposited  wheat  In  warehouse  and 
pledged  wheat  for  loan,  and  broker  afterward 
procured  order  from  pledgee,  to  whom  ware- 
house receipt  had  been  issued  by  warehouse- 
man, who  was  aware  that  it  was  pledge  and 
not  sale,  and  broker  sold  wheat  covered  by 
his  order  from  pledgee,  for  prior  debt,  to  other' 
parties,  who  knew  of  purchaser's  claim  to 
wheat,  and  gave  such  other  parties  order  on 
warehouseman  for  same,  who  delivered  wheat 
on  said  order,  such  delivery  was  wrongful, 
and  warehouseman  was  liable  to  purchasers  for 
wheat — Hal'  ua  vs.  Flint,  14  Cal.  73,  76. 


§  1858b.    WAREHOUSE  EEOEIPTS,  OLASSIFIOATION  AND  EFFECT  OF. 

Warehouse  receipts  for  property  stored  ape  of  two  classes :  first,  transferable  or 
negotiable ;  and  second,  non-transferable  or  non-negotiable.  Under  the  first  of  these 
classes  the  property  is  transferable  by  indorsement  of  the  party  to  whose  order 
such  receipt  was  issued,  and  such  indorsement  is  a  valid  transfer  of  the  property 
represented  by  the  receipt,  and  may  be  in  blank  or  to  the  order  of  another.  All 
warehouse  receipts  must  distinctly  state  on  their  face  for  what  they  are  issued  and 
its  brands  and  distinguishing  marks  and  the  rate  of  storage  per  month  or  season, 
and,  in  the  case  of  grain,  the  kind,  the  number  of  sacks,  and  pounds.  If  a  receipt 
is  not  negotiable,  it  must  have  printed  across  its  face,  in  red  ink,  in  bold,  distinct 
letters,  the  word  "Non-negotiable." 

History:    Enacted  March  21,  1005.    See  introductory  note. 


1.  Assignment   of — Not  Toid   as  preference^ 

when. 

2.  Construction  of, 
'    3.  Deitnition  of. 

4.  Forged  receipt — ^liability  thereon. 

5.  Is  evidence  of,  what. 

6.  Name  of  depositor  left  blank — Effect  of. 

7.  Same — Indorsed  in  blank — Effect  of. 
8-10.  Negotiability    of— Transfer    by    indorse- 
ment. 

11.  Presumption    is    that    receipts    are    non« 

negotiable,  when.  '' 

12.  Receipt  given  to  wrong  party — Effect  of. 

13.  Requisites  of  receipt. 

,    14.  Segregation — Want  of,  no  defense. 
15.  Warehouseman '  not  authorized  to   deliver, 
when. 

As  to  receipts  of  wordioiiseman,  whether 
coBclnslTe  as  to  av«>tloB  of  quality,  see  mono* 
erraphlc  note  100  Am.  Dec.  243. 

As  to  warehovae  receipts,  their  transfer  and 
negotiability,  see  monogrraphic  notes  84  Am. 
Dec.  762.  764,  8  Am.  St.  Rep.  200. 

As  to  warehovaeman  receipts  in  general,  see 
monographic  note  by  Robert  Desty,  7  Lb  R.  A. 
629. 

Aa  to  elfect  on  vrarehonseman  of  redtala  in 
recelpta,  see  monogrraphic  note  by  Irwin  Tay- 
lor, 19  L.  R.  A.  802. 

1.  ASSIGNMENT  OF  'WAREHOUSE:  RB- 
CI^IIT,  made  on  day  of  fllingr  of  assignee's  pe- 
tition in  insolvency,  was  not  void  as  prefer- 
ence under  insolvent  act,  such  assigrnment 
belngr  from  mortfa^er  of  ^rain,  represented  by 
such  receipt  to  mortgragree,  mortgagre  amount- 
ins  to  more  than  value  of  srraln. — Campodonioo 


vs.  Oregon  Imp.  Co.,  87  Cal.  666,  668,  26  Pac 
Rep.  763. 

2.  CONSTRUCTION  OP.— ''Weigrhted  for  P. 
J.  Silva,  forty  sacks  beans,"  does  not  sigrnlfy  that 
beans  are  held  by  weigher  as  warehouseman, 
and  does  not,  on  its  face,  purport  to  be  ware- 
house receipt. — Slnsheimer  vs.  Whitely,  111  Cal. 
878,  880,  62  Am.  St.  Rep.  188,  48  Pac  Rep. 
1109.  See  Cathoart  vs.  Snow,  64  Iowa  684,  21 
N.  W.  Rep.  94;  Robson  vs.  Swart,  14  Minn.  871,. 
100  Am.  Dec.  288. 

8.  DEPINITION  OP« — Warehouse  receipt  has 
been  defined  to  be  written  contract  between 
owner  of  goods  and  warehouseman^  latter  to 
store  goods  and  former  to  pay  for  that  service. 
— Slnsheimer  vs.  Whitely,  111  Cal.  878,  880,  62 
Am.  St  Rep.  192,  48  Pac  Rep.  1109. 

4.     POROBD  RIECBIFT — ^UablUty  thereon. — 

Warehouseman  Is  not  liable  on  forged  ware- 
house receipt,  sigrned  by  person  who  had  been 
his  agent,  but  was  not  his  agent  at  time  of 
sigrning  same,  where  person  who  procured  such 
signature,  and  who  afterwards  sold  the  receipt* 
had  notice  that  person  signing  it  as  agent 
was  not  then  in  employ  of  or  agent  for  ware- 
houseman.— ^McNear  vs.  Brown,  122  Cal.  621, 
624,  66  Pac  Rep.  696. 

8.  IS  BTFIDESNCB  OPy  "WHAT. — ^Warehouse 
receipt  filled  out  so  as  to  show  that  deposit 
was  for  account  and  benefit  of  certain  named 
person  is  evidence  of  such  person's  right  to 
property. — ^Lowrie  ▼«.  Sals,  76  Cat  849,  364* 
17  Pac  Rep.  288. 

«.  NAMB  OP  DKPOSITOR  USFT  BLANK— 
Bifect  of. — Goods  deposited  in  warehouse  by 
one  person  in  name  of  another,  but  not  for 


Tlt.III,ch.II»art.III«.        RSCBIPT— IlfDORSBBUBNT    AND    IinSGOTIABIIiITT*        (1535)        il858« 


fuch  other  or  for  hla  account,  but  for  account 

and  risk  of ,  receipt  not  naming:  any 

person,  such  receipt  bein£r  siven  to  person  who 
had  delivered  ^oods,  and  never  beinir  delivered 
to  other  person,  such  other  person  required  no 
title  to  goods  deposited. — ^Lowrie  vs.  Salz,  76 
CaL  849,  854,  17  Pac.  Rep.  233. 

7.  Indorsed  In  blank — ^Bllect  9tm — ^Possession 
of  warehouse  receipt  indorsed  in  blank  is  pre- 
sumptive evidence  of  ownership  of  goods  by 
holder  of  receipt. — ^Davis  vs.  Russell,  52  Cal. 
611,  616,  28  Am.  Rep.  647. 

8.  NEGOTIABILITY  OF— Transfer  by  In- 
derscment. — Warehouse  receipt  stands  on  same 
footing:  as  bill  of  lading,  and  transfer  of  such 
receipt  operates  as  transfer  of  title  to  eroods 
covered  thereby. — Davis  vs.  Russell,  62  CaL 
611,  615,  28  Am.  Rep.  647;  Cavallaro  vs.  Texas 
&  P.  R.  Co.,  110  CaL  848,  869,  52  Am.  St.  Rep. 
14,  42  Pac.  Rep.  918. 

9;  Warehouse  vecelpty  when  negotiable,  un- 
der statute  in  relation  to  warehouse  receipt 
(Stata  1877-8,  p.  949;  Henn.  Gen.  L.,  p.  1472) 
property  covered  thereby  was  transferable  by 
Indorsement  of  party  to  whose  order  receipt 
was  issued. — Garoutte  vs.  Williamson,  108  CaL 
135,  140,  41  Pac.  Rep.  35,  418. 

10.  Under  act  of  1878,  relating  to  warehouse 
and  wharfinger  receipts,  etc.,  warehouse  re- 
ceipts providing  on  their  face  that  eroods  which 
they  called  for  should  be  delivered  to  whom- 
soever returned  them  properly  indorsed,  on 
payment  of  storage,  which  are  not  marked 
"non-nesotlable"  across  their  face  in  distinct 
letters  in  red  ink,  are  negotiable,  and  carry 
with  them  by  mere  indorsement  of  proper 
party  title  to  property  described  in  them.— 
Bishop  vs.  Fulkerth,  68  CaL  607,  610,  10  Pac 
Rep.  122;  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110 
Cal.  348,  859,  52  Am.  St.  Rep.  94,  42  Pac.  Repb 
918. 

11.  PRESUMPTION  19  THAT  RECEIPTS 
ARE  NON-NEGOTIABLE,  WHEN.->Statute8 
1878,  p.  949  (Henn.  Gen.  L.,  p.  1472),  contem- 
plates two  classes  of  warehouse  receipts,  ne- 
gotiable and  non-negotiable,  and  in  case  of 
latter  class  warehouseman  may  deliver  eroods 
upon  written  order  of  person  to  whom  receipt 


is  issued,  but  In  former  case  he  can  deliver 
goods  only  upon  presentation  of  receipt  and 
indorsement  thereon  of  goods  delivered,  and 
presumption  is,  where  order  is  presented  to 
warehouseman  for  goods  by  owner  of  ware- 
house receipts,  that  such  receipts  are  of  non- 
negotiable  class. — Goldstone  vs.  Merchants  Ice 
&  C.  a  Co.,  128  CaL  626,  631,  66  Pac.  Rep.  776. 

lA  RECEIPT  GIVEN  TO  WRONG  PARTY-^ 
Effect  of« — Where  mortgagee  of  personal  prop- 
erty consisting  of  beans  and  barley  requests 
owner  to  have  it  stored  for  him  in  warehouse, 
which  was  done  by  owner,  who  Informed 
warohouseman  that  property  belonged  to  mort- 
gagee and  that  delivery  was  made  for  him, 
and  afterwards  warehouseman  delivered  ware- 
house receipt  in  favor  of  owner  to  owner, 
against  owner's  protest,  who  said  receipt 
should  be  made  out  in  name  of  mortgagee,  said 
mortgagee  does  not  lose  his  lien  on  such  prop- 
erty by  reason  of  such  facts,  and  attachment 
levied  on  such  property  in  action  against  own- 
er will  be  subject  to  such  lien. — Campodonlco 
vs.  Oregon  I.  Co.,  87  CaL  666,  668,  26  Pac  Rep. 
763. 

18.     REaVISITES    OF    A    RECEIPT.— While 

some  of  terms  in  warehouse  receipt  may  be  im- 
plied there  ought  to  be  something  on  face  of 
instrument  to  indicate  that  contract  of  stor- 
age has  been  entered  into. — 6inshelmer  vs. 
Whitely,  111  CaL  878,  880,  68  Am.  St  Rep.  192, 
48  Pac.  Rep.  1109. 

14.  SEGREGATION — "Want  of,  no  defense. — 

Warehouses  having  given  their  storage  re- 
ceipts for  specific  number  of  barrels,  cannot  set 
up  want  of  segregation  to  avert  their  lia- 
bility, as  by  their  receipt  they  have  charged 
themselves  and  are  estopped. — Goodwin  vs. 
Scannell,  6  CaL  641,  648. 
See  note  100  Am.  Dec  248. 

15.  IVAREHoUSEUAN  IS  NOT  AUTHOR- 
IZED TO  DELilTER  GOODS  Stored  with  him 
to  stranger  who  presents  bill  of  lading  not 
indorsed  and  who  is  not  identified  in  any  way 
as  consignee  or  as  having  any  right  to  bill 
of  lading  or  goods  which  it  covers. — Caval- 
laro vs.  Texas  &  P.  R.  Co.,  110  CaL  848,  859, 
62  Am.  St.  Rep.  94,  48  Pac  Rep.  918. 


§  1868c.  INDORSEMENT  ON  NEGOTIABLE  BEOEIPT  OF  PROPERTY 
DELIVERED.  If  a  negotiable  receipt  is  issued  for  any  property,  neither  the  per- 
son issuing  it  nor  any  other  person  into  whose  care  or  control  the  property  comes 
must  deliver  any  part  thereof  without  indorsing  on  the  back  of  the  receipt,  in  ink, 
the  amount  and  date  of  the  delivery;  nor  can  he  be  allowed  to  make  any  offset, 
claim,  or  demand  other  than  is  expressed  on  the  face  of  the  receipt,  when  called 
upon  to  deliver  any  property  for  which  it  was  issued. 

History:    Enacted  March  21,   1905.    See  introductory  note. 


Hea*nes«»tlable  warehovae  reeeipta  are  mada 
negotiable  only  In  sense  that  their  regular 
transfer  by  indorsement  has  effect  of  manual 
delivery  of  goods  specified  in.  them,  and  are 
not  guarantees  of  title,  and  factor  havlnsr 
stored  cotton  in  warehouse  and  obtained  re- 
•eelpts  therefor,  cannot  by  transfer  of  receipts 
make  transferee's  title  to  cotton  superior  to 


that  of  owner. — Commercial  Bank  vs.  Hurt,  9> 
Ala.  180,  42  Am.  St.  Rep.  88,  12  So.  Rep.  568, 
669.  See  Collins  vs.  Ralll,  20  Hun  (N.  Y.)  246 
(affirmed  85  N.  Y.  637;  Hents  vs.  Miller,  94 
N.  Y.  64;  Soltan  vs.  Oerdau,  119  N.  Y.  380,  IS 
Am.  St.  Rep.  848,  28  N.  E.  Rep.  864;  Allen  vs. 
St.  Louis  Bank.  120  U.  a  20»  bk.  SO  Jm  ed.  t78» 
7  Sup.  Ct.  RexK  460). 
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§  1868d.  NON-NEOOTIABLE  RECEIPTS  AND  THEIB  EFFECT.  If  a  non- 
negotiable  receipt  is  issued  for  any  property,  neither  the  person  issuing  nor  any 
other  person  in  whose  care  or  control  the  property  comes  must  deliver  any  part  there- 
of, except  upon  the  written  order  of  the  person  to  whom  the  receipt  was  issued. 

History:    Enacted  March  21,  1905.    See  introductoiy  note. 

§  1858e.   LIABILITY  FOR  LOSS  BY  FIRE.    No  warehouseman  or  other  person 

doing  a  general  storage  business  is  responsible  for  any  loss  or  damage  to  property 

by  fire  while  in  his  custody,  if  he  exercises  reasonable  care  and  diligence  for  its 

protection  and  preservation. 

History:    Enacted  March  21,  1905.    Bee  hitroductoiy  note. 

era'  U.  M.  Co..  130  CaL  139,  141.  80  Am.  St.  Rep. 
87.  62  Pac.  Rep.  884.  58  U  R.  A.  673.  See 
Polack  vs.  Pioche,  86  Cal.  416,  96  Am.  Dec 
115;  Chldester  ye.  Consolidated  D.  Co.,  59  Cal. 
197.  202;  Fay  vs.  Pacific  L  Co.,  93  CaL  253, 
261,  27  Am.  St  Rep.  198,  26  Paa  Rep.  1099, 
16   L.   R.  A.    188. 

Act  of  God,  as  to  what  constitutes,  see  ante 
1 1611  and  note  and  post  |  2194. 

S«     LOSS     BT     FIRB2 — ^Burden     of     proof. — 

Where  it  appears  that  property  stored  in  ware- 
house when  demanded  had  been  consumed  by 
fire,  burden  of  proof  Is  then  on  bailor  to  show 
that  fire  was  result  of  negrlierence  of  ware- 
houseman.— ^Wilson  vs.  Southern  Paa  R.  Co.,  62 
Cal.  164,  172.  See  Jackson  vs.  Sacramento  V. 
R.  Co.,  28  Cal.  269;  Lamb  vs.  Camden  &  A.  R. 
&  T.  Co.,  46  N.  Y.  271,  7  Am.  Rep.  827;  Beardslee 
vs.  Richardson,  11  Wend.  (N.  Y.)  25,  26,  25  Am. 
Dec.  596;  Browne  va  Johnson,  29  Tex.  40,  48. 

§  1858f.  PENALTIES  AND  IiIABILITIES*  Every  warehouseman,  wharfinger, 
or  other  person  who  violates  any  of  the  provisions  of  sections  eighteen  hundred  and 
fifty-eight  to  eighteen  hundred  and  fifty-eight  e,  inclusive,  is  guilty  of  a  felony, 
and,  upon  conviction  thereof,  may  be  fined  in  a  sum  not  exceeding  five  thousand 
dollars,  or  imprisoned  in  the  state  prison  not  exceeding  five  years,  or  both.  He 
is  also  liable  to  any  person  aggrieved  by  such  violation  for  all  damages,  imme- 
diate or  consequent,  which  he  may  have  sustained  therefrom,  which  damages  may 
be  recovered  by  a  civil  action  in  any  court  of  competent  jurisdiction,  whether  the 
offender  has  been  convicted  or  not. 

History:    Enacted  March  21,  1905.>  -See  introdnctozy  note. 


1.  Accidental  fire — Liability. 

2.  Incendiary  fire  not  "act  of  Qod.** 
8.  Loss  by  fire — ^Burden  of  proof. 

1.  ACCIDBNTAIi  FIRB2  —  LUblUtr.  —  Ware- 
houseman is  not  responsible  for  goods  de- 
stroyed while  in  his  care,  accidentally,  by  fire, 
without  any  neglig^ence  on  his  part. — Hirshfleld 
vs.  Central  Pac.  R.  Co.,  66  Cal.  484,  486. 

2.  INCBNDIARY  FIRES  NOT  <<ACT  OF 
GOD.**  —  Warehouse  receipt  agreeing:  to  de- 
liver property,  "damag^e  by  elements  excepted," 
upon  surrender  of  certificate  and  payment  of 
charges,  means  that  goods  are  to  be  returned 
unless  such  return  is  prevented  by  act  of  God, 
and  where  warehouse  and  goods  were  de- 
stroyed by  fire  of  incendiary  origin  such  is  not 
act  of  God  and  warehouseman  is  liable  for 
non-return  of  goods,  notwithstanding  that  he 
was  guilty  of  no  negligence. — ^Pope  vs.  Farm- 


ARTICLE  IV. 

INNKEBPER& 


i  1859.    Innkeeper's  liability. 

§  1860.    How  exempted  from  liability* 

S  1861.    Lien  for  charges  on  baggage. 


8 1862.  Unclaimed  baggage  may  be  sold  at  ane- 

tion;  notice  of. 

8 1863.  Keepers  to  post  rates  of  charges. 


§  1869.  INNKEEPER'S  LIABILITT.  The  liability  of  an  innkeeper,  hotel 
keeper,  boarding-house  and  lodging-house  keeper,  for  losses  of  or  injuries  to  per- 
sonal property,  other  than  money,  placed  by  his  guests,  boarders,  or  lodgers  under 
his  care,  is  that  of  a  depositary  for  hire; 

[Amount  of  liability.]  Provided,  however,  that  in  no  case  shall  such  liability 
exceed  the  sum  of  one  hundred  dollars  for  each  trunk  and  its  contents,  fifty  dollars 
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for  each  valise  or  traveling-bag  and  eontents,  and  ten  dollars  for  each  box,  bundle, 
or  package  and  contents,  so  placed  nnder  his  care,  nnless  he  shall  have  consented 
in  writing  with  the  owner  thereof  to  assume  a  greater  liability. 

History:     Enacted  March   21,   1872;   amended  March   12,   1895,   Stats,   and 
Amdts.  1895,  p.  49. 

1.  Applied,  cited,  construed,  referred  to,  ete. 
MO.  Hotel,  or  inn — ^What  is— Definition. 
1M4.  Same— Guest— Who  is. 

15.  Same — Presumption  of  being  guest. 

16.  Same — Boarder,  who  is— Innkeeper's  Ua^ 

bility. 
17-20.  Innkeeper's  liability — Construction  of  see- 

tion. 
21-24.  Same — In  generaL 
25.  Same — Guest    maj    retain    custody    of, 
what. 
20,27.  Same — ^Is  liable  as  insurer. 
28, 29.  Same — For  baggage  subsequently  brought 
to  inn. 

30.  Same — For    baggage    delivered    to    bar- 

keeper. 

31.  Same — ^For  loss  by  fire  of  baggage  of 

boarder. 
32-35.  Same — l?or  loss  by  fire  of  baggage  of 
guest. 
36.  Same — ^For  loss  by  robbery. 
37,38.  Same — For  refusal  to  receive  guests. 
39.  Origin  and  reason  of  rules. 

1.  APPLIED,  CrPBD,  COXSTRVBD,  RIB* 
FEBRED  TO,  etc.,  in:  Fay  vs.  Pacific  Impr. 
Co..  93  Cal.  258,  261,  262,  27  Am.  St.  Rep.  198,  26 
Pac  Rep.  1099,  28  Id.  943,  16  L.  R.  A.  188  (con- 
ttrued);  Churchill  vs.  Pacific  Impr.  Co.*  96  CaL 
490,  492,  81  Pac.  Rep.  660  (construed). 

As  to  who  are  Innkeepcra  anil  their  re- 
■fcctlve  rlsrhtsy  remedies^  and  obllsration%  see 
monosrraphic  note  7  Am.  Dec.  449,  468. 

As  to  who  are  snestsy  see  monographic  notes 
14  Am.   Dec.   258,   259;   46  Am.   Dec.   119. 

As  to  llabllltr  of  innkeepers^  see  mono- 
graphic note  85  Am.  Dec  125. 

As  to  what  Koods  of  gneut  Innkeeper  Is 
liable  for^  see  monographic  notes  69  Am.  Dec. 
221.  226;    18   Am.   Rep.    130-136. 

Aa  to  refnslns;  to  recelTe  snost%  see  mono- 
graphic note  19  Am.  St.  Rep.  684. 

Aa  to  who  are  mnemtm  or  innkeeperot  and 
when  they  cease  to  be  snchf  see  monogrraphlo 
note  68  Am.  Dec.  686. 

Aa  to  liability  of  Innkeepers  for  soods  of 
their  rnnemiMf  see  monographic  note  18  Am.  Rep. 
ISO;  99  Am.  St.  Rep.  677. 

Aa  to  contrlbntory  nesrllgpence  of  ffvesty  and 
whea  reltoTes  Innkeeper  front  liability^  see 
monographic  note  41  Am.  Rep.  777. 

Aa  to  what  is  an  inn  or  taTemy  see  mono* 
graphic  note  85  Am.  Dec  187. 

Aa  to  responsibility  of  Innkeeperf  liability 
SI  laanrerf  aa  bailee^  see  monographic  notes 
by  Robert  Desty,  6  U  R.  A.  488,  809;  IS  U  R. 
A  S82. 

As  to  sleepinsT-car  eonipanles  aa  Innkeepersy 
Me  monosrraphic  note  by  Ernest  Watts,  21  Ia 
R.  A  289. 

Aa  to  deflnltlon  of  Inn,  sea  monographic  note 
by  Robert  Desty,  6  I4.  R.  A.  488. 

Aa  to  contpnlaory  oervieo  by  innkeepora»  sea 
monographic  note  by  B.  A.  Rich,  IS  Lb  R.  A* 
121. 
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Aa  to  when  relation  of  Innkeepers  and  gnoat 
oxIstBy  see  monographic  notes  by  Robert  Desty* 
6  L.  R.  A.  488,  809;  18  U  R.  A.  888. 

As  to  liability  of  innkeepers  for  loos  of  prop- 
erty} for  what  property!  for  property  lost  or 
atoleny  when  not  liable^  see  monographic  note 
by  Robert  Desty,  12  Ia  R.  A.  882. 

2.     HOTBLy   OR  INN—WHAT  IS— Deflnition. 

—Fact  that  house  Is  open  for  the  public,  that 
those  who  patronize  It  come  to  It  upon  the  in- 
vitation which  Is  extended  to  general  publlo 
and  without  any  previous  agreement  for  ac- 
commodation or  agreement  as  to  duration  of 
their  stay,  marks  important  distinction  between 
hotel  or  inn  and  boarding-house. — Fay  va.  Pa- 
cific Impr.  Co.,  d8  Cal.  258,  259,  27  Am.  St.  Rep. 
198,  86  Pac  Rep.  1099,  88  Pac.  Rep.  948,  16  Im 
R.  A.  188.  See  Pinkerton  vs.  Woodward,  83  Cal. 
557,  696,  91  Am.  Deo.  657;  Magee  vs.  Padflo 
Impr.  Co.,  98  CaL  678,  679,  35  Am.  St.  Rep.  199, 
88  Pac  Rep.  772;  State  va.  Steele,  106  N.  C  766. 
782.  19  Am.  St  Rep.  678,  11  S.  B.  Rep.  478. 

See  notes  7  Am.  Dec  450;  48  Am.  Dec  420; 
18  Am.  Rep.  188;  27  Am.  St.  Rep.  808;  88  Am. 
St.  Rep.  669. 

8.  Fact  that  hotel  waa  not  immediately  up- 
on highway*  or  that  grrounds  upon  which  it 
stood  were  Inclosed  and  gates  closed  at  night, 
does  not  convert  it  Into  mere  boardlng-housc 
— Fay  vs.  Pacific  Impr.  Co.,  98  Cal.  258,  260, 
27  Am.  St  Rep.  198,  26  Pac  Rep.  1099,  28  Id. 
943,  16  L.  R.  A.  188. 

4.  Hotel  Is  none  the  less  hotel  beeanse  1» 
some  respeeta  it  may  be  conducted  dlflerently^ 

or  have  more  attractions  than  other  public 
hotels,  so  long  aa  it  is  held  out  to  public  aa 
place  for  entertainment  of  all  transient  per- 
sons who  may  have  occasion  to  patronize  it 
—•Fay  vs.  Pacific  Impr.  Co.,  98  Cal.  258,  260,  27 
Am.  St  Rep.  198,  26  Pac  Rep.  1099,  28  Id.  948, 
16   Li.   R.   A.   188. 


5.  Inn  as  pnblle  honao  of  ontertalnment  for 

all  who  choose  to  visit  it — Fay  vs.  Paclfio 
Impr.  Co.,  93  CaL  258,  259,  27  AnL  St.  Rep.  198, 
26  Pac  Rep.  1099,  28  Id.  948,  16  L.  R.  A.  188. 
See  Pinkerton  va.  Woodward,  88  CaL  657,  596, 
91  Am.  Dec  657;  Wlntermute  vs.  Clark,  6 
Sand.   (N.  Y.)   242,  247. 

6.  Inn  Is  house  which  Is  held  out  to  publlo 
aa  a  place  where  all  transient  persons  who 
come  will  be  received  and  entertained  as  guests 
for  compensation  —  a  hoteL  —  Fay  vs.  Pacific 
Impr.  Co.,  93  CaL  858,  259,  27  Am.  St  Rep.  198, 
86  Pac  Rep.  1099,  28  Id.  948,  16  Li.  R.  A.  188. 

7.  Inn  Is  house  where  keeper  holds  him- 
self out  aa  ready  to  receive  all  who  may 
choose  to  resort  thither  and  pay  adequate 
price  for  entertainment,  while  keeper  of  board- 
ing-house reserves  choice  of  comers  and  terms 
of  accommodation,  contracting  especially  with 
each  customer  and  most  commonly  arranging 
for  long  periods  and  definite  abode. — Fay  vs. 
Pacific  L  Co.,  98  CaL  868,  859,  87  Am.  St  Rep. 
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198,  26  Paa  Rep.  1099.  2S  Fac  Rep.  948,  16  U 
R  A.  188. 

8.  "It  was  held  In  Pay  vs.  Pacific  Impr.  Co., 
0upra,  upon  facts  then  before  the  court,  that 
defendant,  ae  proprietor  and  keeper  of  Hotel 
Del  Monte,  was  innkeeper,  and  as  facts  herein 
are  almost  identical  with  those  presented  in 
that  case,  defendant  must  in  present  case  be 
held  to  have  been  innkeeper,  and  subject  to  its 
liabilities."— Magee  vs.  Pacific  L  Co.,  98  CaL 
678,  679,  86  Am.  St  Rep.  199,  83  Pac.  Rep.  772. 

9.  IVl&ere  house  hail  aame  tadlcatlnv  It* 
character  to  be  liotel,  was  open  to  all  persons 
who  have  rig^ht  to  demand  entertainment  at 
public  house,  solicited  public  patronase  by  ad- 
vertising and  in  distribution  of  its  business 
cards,  kept  public  reerlster  in  which  Its  guests 
entered  their  names,  upon  their  arrival  and 
before  they  were  assigned  to  their  rooms;  at 
its  own  expense  ran  coach  to  railroad  station 
for  purpose  of  conveying  its  patrons  to  and 
from  the  house,  had  its  manager,  clerks, 
waiters,  and  in  its  interior  management  all 
ordinary  arrangements  and  appearances  of  ho- 
tel, and  prices  charged  were  for  board  and 
lodging,  it  is  an  inn,  and  Its  proprietor  is  an 
innkeeper. — Fay  vs.  Pacific  I.  Co.,  98  Cal.  253, 
259,  27  Am.  St.  Rep.  198,  26  Pac.  Rep.  1099,  28 
Id.  943,  16  U  R.  A.  188.  See  Krohn  vs.  Sweeney, 
2  Daly  (N.  Y.)   200. 

10.  Where  person  by  means  usually  em- 
ployed in  that  business  holds  himself  out  to 
world  as  innkeeper,  and  In  that  capacity  is 
accustomed  to  receive  travelers  as  his  guests 
and  solicits  continuance  of  their  patronage, 
and  traveler,  relying  on  such  representations, 
goes  to  house  to  receive  such  entertaii\ment  as 
he  has  occasion  for,  relation  of  innkeeper  and 
guest  is  created,  and  innkeeper  cannot  be 
heard  to  say  that  his  professions  were  false 
and  that  he  was  not,  in  fact,  an  innkeeper. — 
Pinkerton  vs.  Woodward,  83  Cal.  667,  597,  91 
Am.  Dec.  657. 

11.  Guest — ^Wko  la. — Fact  that,  upon  wo- 
man's arrival  at  hotel,  and  before  being  as- 
signed to  her  room,  she  ascertained  what  she 
would  have  to  pay  for  room  and  board,  is  not 
sufficient  of  itself  to  show  that  she  was  not  re- 
ceived as  guest — Fay  vs.  Pacific  L  Co.,  93  Cal. 
253,  260,  27  Am.  St  Rep.  198,  26  Pac.  Rep.  1099, 
28  Id.  943.  16  L.  R.  A.  188.  See  Pinkerton  vs. 
Woodward,  83  Cal.  667,  697,  91  Am.  Dec.  667; 
Berkshire  Woollen  Co.  vs.  Proctor,  61  Mass.  (7 
Cush.)  417;  Hall  vs.  Pike,  100  Mass.  495;  Han- 
cock vs.  Rand.  94  N.  Y.  1,  46  Am.  Rep.  112;  Jalie 
vs.  Cardinal.  36  Wis.  118. 

12.  Fact  that  one  made  special  arrangement 
with  hotel  for  board  and  lodging  by  week  is 
not  determination  of  issue  whether  she  was 
guest  or  boarder,  but  is  merely  evidence  to  be 
considered  in  determining  that  issue. — Magee 
vs.  Pacific  I.  Co.,  98  Cal.  678,  681,  36  Am.  St 
Rep.  199,  88  Pao.  Rep.  772.  See  Pinkerton  vs. 
Woodward.  83  Cal.  597.  91  Am.  Dec.  667;  Hall 
vs.  Pike,  100  Mass.  495;  Hancock  vs.  Rand.  17 
Hun  (N.  Y.)  279,  94  N.  Y.  1,  46  Am.  Rep.  112. 

13.  Traveler  entering  an  Inn  as  guest  does 
not  cease  to  be  guest  by  proposing  to  remain 
given  number  of  6a,y9,  or  by  ascertaining  price 
that  will  be  charged  for  his  entertainment,  or 
by  paying  in  advance  for  part  or  a  whole  of 
entertainment,  or  paying  for  what  he  has  occa- 


sion for  as  his  wants  are  supplied. — Pinkerton 
vs.  Woodward,  33  Cal.  597,  91  Am.  Dec.  657. 

14.  Woman  going  into  office  of  hotel,  asklus 
for  room,  registered  and  being  assigned  tc 
room,  and  remaining  there  about  ten  days, 
when  it  was  destroyed  by  fire,  does  not  become 
boarder  by  reason  of  fact  that  there  was  rule 
of  hotel  to  charge  guest  less  rate  per  dien& 
for  entertainment  by  week  than  by  day,  and 
that  if  guest  remained  more  than  week  he  got 
benefit  of  rule,  and  that  hotel  treated  all  per- 
sons as  transient  guests  until  they  remained 
week  and  then  treated  them  as  boarders  and 
charged  them  weekly  rates,  where  such  rule 
was  never  brought  to  knowledge  or  notice  of 
such  guest  and  she  was  never  informed  of  rate 
of  charge,  but  always  paid  all  demands  for  her 
entertainment,  nothing  being  said  to  her  when 
she  came  to  hotel  about  whether  she  came 
there  by  day  or  otherwise  and  she  having  made 
no  arrangement  for  permanent  stay. — Magee 
vs.  Pacific  L  Co.,  98  Cal.  678,  680,  36  Am.  St. 
Rep.  199.  88  Pac.  Rep.  772. 

16.  Presumption  of  belac  ffnest. — Presump* 
tion  is,  in  absence  of  evidence  showing  that 
one  went  to  hotel  as  boarder,  that  he  went 
there  as  a  guest — Fay  vs.  Pacific  L  Co.,  93  Cal- 
253,  261,  27  Am.  St  Rep.  198.  26  Pac.  Rep.  1099, 
28  Id.  943,  16  Lb  R.  A.  188.  See  Hall  vs.  Pike,. 
100   Mass.    496. 

1«.  Boarder,  who  Is — Innkeeper's  Uabllltr« — 
Where  one  puts  up  at  hotel  or  inn  kept  as 
pleasure  resort  and  kept  open  during  summer 
months,  intending  to  stay  as  long  as  his  wife's 
health  may  be  benefited  thereby,  and  making 
arrangement  in  that  event  for  prolonged  stay 
at  rates  considerably  below  those  charged  for 
transient  guests,  he  is  boarder  and  not  mere 
transient  guest  and  innkeeper  is  not  insurer 
of  his  baggage  or  personal  property  brought 
to  hotel,  but  is  liable  for  negligence  only. — 
Moore  vs.  Long  Beach  D.  Co.,  87  Cal.  483,  488, 
22  Am.  St  Rep.  266,  26  Pac.  Rep.  92. 

17.  INNKBBPER'S  I/IABILITT  —  Construc- 
tion of  section. — Liability  established  by  this 
section  providing  that  innkeeper  is  liable  for 
all  losses  or  injuries  to  personal  property 
placed  by  his  guests  under  his  care,  unless  oc- 
casioned by  irresistible  superhuman  cause,  ete.» 
is  governed  by  subdivision  1  of  8  339,  Code  Civ. 
Proc,  providing  that  action  upon  obligation 
not  founded  upon  instrument  of  writing  may 
be  brought  within  two  years. — Churchill  vs. 
Pacific  L  Co.,  96  CaL  490,  492,  81  Pac  Rep. 
660. 

18.  "Irresistible  superhuman  cause."  as 
used  in  this  section,  is  equivalent  in  meanlng^ 
to  the  phrase  "the  act  of  Ood,"  and  refers  to 
those  natural  causes  eCCects  of  which  cannot 
be  prevented  by  exercise  of  prudence,  dili- 
gence, and  care,  and  use  of  those  appliances 
which  situation  of  the  party  renders  it  reason- 
able that  he  should  employ. — Fay  vs.  Pacific 
Impr.  Co.,  98  Cal.  263,  261,  27  Am.  St  Rep. 
198,  86  Pac  Rep.  1099,  28  Id.  943.  16  L.  R.  A. 
188. 

19.  Regardlessof  provision  contained  In  this 
section  that  'innkeeper  Is  liable  for  all  losses 
or  injuries  of  personal  property  placed  by  his 
guests  under  his  care,  unless  occasioned  by  ir- 
resistible superhuman  cause,  by  public  enemy. 
by  negligence  of  owner,  or  by  act  of  some  one 
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whom  he  brought  Into  Inn/'  liability  of  inn- 
keeper, under  common  law,  would  be  the  same 
as  It  is  under  this  section. — Churchill  vs.  Pa- 
cific L  Co..  96  Cal.  490,  493,  SI  Pao.  Rep.  660. 

20.  Rule  stated  in  this  section  to  effect  that 
Innkeeper  la  liable  for  loss  of  his  quest's  prop- 
erty, under  his  care,  unless  occasioned  by  irre- 
sistible superhuman  cause,  etc..  Is  simply  de- 
claratory of  common  law,  and  therefore  must 
be  construed  as  continuation  thereof  and  not 
AS  new  enactment. — Churchill  vs.  Paciflo  I.  Co., 
t€  Cal.  490,  492,  31  Pao.  Rep.  660. 

31.  In  seaeniL — Corporation  having  en- 
gaged in  occupation  of  innkeeper  and  assuming 
liability  of  such  towards  guest  and  receiving 
from  her  consideration  for  such  liability,  can- 
not repudiate  its  liability  as  Innkeeper  or  Its 
obligation  as  such  upon  ground  that  under 
its  corporate  powers  it  was  not  authorized  to 
engage  In  such  occupation. — Magee  vs.  Pacific 
L  Co.,  98  Cal.  678,  681.  8d  Am.  St.  Rep.  199,  33 
Pac.  Rep.  772. 

22.  Innkeeper  having  oCCered  to  take  charge 
of  money  of  his  guest,  and  having  received  it 
on  deposit  and  placed  It  where  such  property 
Is  usually  kept,  cannot  avoid  responsibility  for 
its  loss  on  ground  that  guest  has  deposited 
more  money  than  necessary  for  his  traveling 
tzpenses,  but  is  responsible  for  whole  amount 
deposited  and  received. — Pinkerton  vs.  Wood- 
ward, 83  Cal.  667,  601,  91  Am.  Dec.  667. 

23.  Liability  of  innkeeper  results  from  re- 
lation of  guest  in  which  traveler  stands  to 
him  and  extends  to  only  those  things  which 
properly  pertain  to  him  in  that  relation.^ 
Mateer  vs.  Brown,  1  Cal.  221,  830,  63  Am.  Dec. 
203. 

24.  Responsibility  of  Innkeeper  extends  to 
all  of  his  servants  and  domestics  and  to  all 
of  movable  goods  and  chattels  and  moneys 
of  his  guest  which  are  placed  within  inn. — 
Pinkerton  vs.  Woodward,  38  CaL  667,  601,  91 
Am.  Dec.   667. 


SB.    6ne«t   nuiy   retala   enstody   ofy   wbat.— 

Guest  may  retain  personal  custody  of  his 
goods  within  inn — ^as  of  his  trunk  and  its 
contents,  his  wearing  apparel  and  other  ar- 
ticles in  his  room  and  any  jewelry  or  valu- 
ables carried  or  worn  about  his  person— 
without  discharging  Innkeeper  from  respon- 
sibility.— ^Fay  vs.  Pacific  L  Co.,  98  CaL  263, 
262,  27  Am.  St.  Rep.  198,  26  Pac.  Rep.  1099, 
28  Pac  Rep.  943,  16  L.  R.  A.  188.  See  Jalie 
v&  Cardinal,  36  Wis.  118,  126. 

26.  Is  liable  as  Insvrer* — In  Mateer  vs. 
Brown.  1  Cal.  221,  62  Am.  Dec  803,  and  in 
Pinkerton  vs.  Woodward.  88  CaL  667,  600,  91 
AoL  Dec  667,  it  was  held  that  innkeeper  was 
insurer  of  property  committed  to  his  care 
against  everything  but  act  of  Gk>d  or  public 
name,  or  neglect  or  fraud  of  owner  of  prop- 
erty.— Moore  vs.  Long  Beach  D.  Co.,  87  CaL 
483,  487,  22  Am.  St.  Rep.  266,  26  Pac  Rep.  92. 

27.  Weight  of  authority  from  time  of  de- 
cision in  Cayles  Case,  8  Coke  88,  to  present 
time,  is  in  favor  of  rule  that  innkeeper  is 
liable  as  Insurer  of  property  of  his  grueats.^ 
Pinkerton  vs.  Woodward,  83  Cal.  667,  600,  91 
Am.  Dec  667.  See  Mateer  vs.  Brown,  1  CaL 
221,  62  Am.  Dec  808.  lad.  Thlckstun  vs. 
Howard,  8  Blaokf.  686.     Me.    Shaw  vs.  Berry. 


81  Me.  478,  62  Am.  Dec.  628.  Mass.  Mason 
vs.  Thompson,  26  Mass.  (9  Pick.)  280,  20  Am. 
Dec.  471.  N.  H.  Sibley  vs.  Aldrlch,  33  N.  H. 
663,  66  Am.  Dec.  745.  N.  Y.  Hulett  vs.  Swift« 
33  N.  Y.  671,  88  Am.  Dec  406;  Hulett  vs. 
Swift,  42  Barb.  230,  249;  Grlnnell  vs.  Cook, 
3  Hill  486,  38  Am.  Dec  663;  Piper  vs.  Manny, 
21   Wend.    282. 

28.  For  baggage  snbaeaaently  broaght 
to  Inn. — Innkeeper  may  be  held  responsible 
for  property  of  guest  placed  under  his  care 
after  owner  of  property  has  become  guest  at 
inn. — Pinkerton  vs.  Woodward,  33  CaL  667, 
698,  91  Am.  Dec  667.  See  Mateer  vs.  Brown, 
1  CaL  221,  62  Am.  Dec  303. 

29.  Relation  of  innkeeper  and  guest,  out 
of  which  springs  innkeeper's  responsibility, 
is  same  whether  guest's  baggage  is  conveyed 
with  him  or  at  subsequent  time,  or  whether 
he  then  has  in  his  possession  or  afterwards 
procures  money,  clothing,  etc.,  that  he  may 
need  on  his  journey. — ^Pinkerton  vs.  Wood- 
ward, 38  CaL  667,  698,  91  Am.  Dec  667. 

M.     For  baggage   delivered  to   barkeeper.-^ 

Delivery  to  barkeeper  and  agent  of  proprietor 
of  hotel  was  delivery  to  "especial  care"  of 
proprietor,  within  meaning  of  regulation  of 
hotel,  that  proprietor  would  not  be  account- 
able for  any  articles  unless  delivered  t^  his 
especial  care,  and  receipt  given  for  the  same. 
— Mateer  vs.  Brown,  1  CaL  281,  226,  62  Am. 
Dec    808. 

81.     For  loss   by   lire   In   ease   of  boarder.-^ 

Innkeeper  is  not  responsible  for  loss  of  bag- 
gage and  goods  of  guest  by  accidental  fire 
caused  without  his  negligence,  where  guest 
is  boarder  and  for  time  being  resident  of 
place  where  he  was  boarding  ^t  permanent 
boarders'  rates,  and  not  mere  transient  trav- 
eler or  guest. — Moore  vs.  Long  Beach  D.  Co.» 
87  CaL  488,  488,  22  Am.  St.  Rep.  266,  26  Pao* 
Rep.    92. 

32.     For  loss  by  lire  of  baggage  of  gnest.-^ 

Fire  occurring  in  hotel,  origin  of  which  is 
not  shown  further  than  that  it  broke  out  in 
one  of  rooms  in  which  there  was  nothing 
except  batteries  which  supplied  bells  with 
electricity,  cannot  be  considered  "irresistible 
superhuman  cause"  within  meaning  of  1 1869. 
—Fay  vs.  Pacific  I.  Co.,  98  CaL  263,  261,  27 
Am.  St.  Rep.  198,  26  Pac  Rep.  1099,  28  Id. 
948,  16  L.  R.  A.  188. 

88.  Innkeeper  is  liable  to  guest  for  loss 
of  her  baggage  and  articles  of  wearing  ap- 
parel and  ornaments  occasioned  by  being 
burned  up  in  fire  which  destroyed  hotel,  where 
origin  of  fire  is  not  shown  further  than  that 
it  broke  out  in  one  of  rooms  in  which  there 
was  nothing  except  batteries  which  supplied 
bells  with  electricity. — Fay  vs.  Pacific  L  Co., 
93  CaL  263,  261,  27  Am.  St.  Rep.  198,  26  Pac 
Rep.  1099,  28  Id.  948,  16  L.  R.  A.  188.  See 
Hulett  vs.  Swift,  38  N.  Y.  671,  88  Am.  Dec  406. 

84.  Loss  arising  from  accidental  fire  is  not 
caused  by  act  of  God,  unless  fire  was  started 
by  lightning  or  some  superhuman  ageney.^- 
Fay  vs.  Pacific  I.  Co.,  93  CaL  263,  261.  27  Am. 
St.  Rep.  198,  26  Pac  Rep.  1099,  28  Id.  943, 
16  L.  R.  A.  188.  See  Miller  vs.  Steam  Naviga- 
tion Co.,  10  N.  Y.  431:  Chicago  &  N.  W.  R.  Co. 
vs.  Sawyer,  69  IlL  286,  18  Am.  Rep.  618. 


li  1860,1801        (IIMO)       IJilllUfiBFKB— XBJKJfiALPTlOII     FAOM     LIABIUTT. 


[DlT.  Ul,  Pt.  IV. 


35.  Rule  which  makes  Innkeeper  liable  for 
value  of  property  of  his  ffuest  in  case  of 
Its  loss  by  fire  may,  at  first  thou£rht,  be 
deemed  harsh  one,  but  loss  must  fall  some- 
where, and  this  section  provides  upon  whom 
it  should  properly  fall,  and  innkeeper's  lia- 
bility in  this  respect  is  one  of  burdens  per- 
tainingr  to  business  in  which  he  is  eng&ged 
and  in  view  of  which  it  must  be  supposed  he 
reg^ulates  his  chargres. — Fay  vs.  Pacific  I.  Co.t 
98  Cal.  253,  262,  27  Am.  St.  Rep.  198,  26  Pac. 
Bep.  1099,  28  Id.  948,  16  L.  R.  A.  188. 

80.  For  loss  by  robbery. — Innkeeper  is 
bound  to  keep  property  of  his  eruest  safe  from 
burglars  and  robbers  from  without  as  well 
as  from  thieves  within  his  house. — Mateer  vs. 
Brown,  1  Cal.  221,  62  Am.  Dec.  808. 

37.  For  refusal  to  receive  irnests. — Injuries 
resultins:  from  deprivation  of  use  of  mineral 
water  by  being*  refused  admission  as  guest  to 
hotel,  proprietor  of  which  owned  springs  sup- 
plying water,  may  be  proved  on  question  of 
damages  claimed  for  such  refusal. — Willis  vs. 
MoMahan,  89  Cal.  166,  167,  26  Paa  Rep.  649. 


S8.  luilcecper  Is  bovail  by  law  to  receive 
traveler  and  hia  Kooda,  and  for  refusal,  in 
case  he  has  sufficient  accommodation  for  him, 
he  is  liable,  not  only  to  action  on  case  for 
private  damage,  but  to  indictment  for  public 
wrong.  Inns  are  instituted  for  passengers 
and  wayfaring  men,  and  keepers  thereof 
cannot  be  held  to  strict  liability  only  for 
such  goods  as  are  brought  into  their  inns  by 
travelers  in  character  of  guests  and  cannot 
be  extended  so  as  to  cover  any  conceivable 
amount  of  money  or  gold-dust  which  traveler 
after  he  has  become  guest  might  be  dis- 
posed to  thrust  into  custody  of  his  host. 
— ^Mateer  vs.  Brown.  1  Cal.  221,  281,  62  Am. 
Dec.  803. 

Sa.  R17LES  RBGUIiATING  RBSPESCTIVB 
RIGHTS  AND  RfiSPONSIBILITIBS  of  inn- 
keeper and  guest  have  origin  in  considerations 
of  public  policy,  and  were  designated  mainly 
for  protection  and  security  of  families  and 
their  property. — Pinkerton  vs.  Woodward,  S8 
Cal.  667,  697,  91  Am.  Deo.  667. 


§  1860.  HOW  EXEMPTED  FROM  LIABILITY.  If  an  innkeeper,  hotel  keeper, 
boarding-house  or  lodging-house  keeper,  keeps  a  fire-proof  safe,  and  gives  notice  to 
a  guest,  boarder,  or  lodger,  either  personally  or  by  putting  up  a  printed  notice  in 
a  prominent  place  in  the  office  or  the  room  occupied  by  the  guest,  boarder,  or 
lodger,  that  he  keeps  such  a  safe  and  wiU  not  be  liable  for  money,  jewelry,  docu- 
ments, or  other  articles  of  unusual  value  and  small  compass,  unless  placed  therein, 
he  is  not  liable,  except  so  far  as  his  own  acts  shall  contribute  thereto,  for  any 
loss  of  or  injury  to  such  articles,  if  not  deposited  with  him  to  be  placed  therein, 
nor  in  any  case  more  than  the  sum  of  two  hundred  and  fifty  dollars  for  any  or  all 
such  property  of  any  individual  guest,  boarder,  or  lodger,  unless  he  shall  have 
given  a  receipt  in  writing  therefor  to  such  guest,  boarder,  or  lodger. 

History:     Enacted   March   21,   1872;   amended   March   12,   1895,   Stats,   and 
Amdts.  1895,  p.  60. 

was  posted  in  room  assigned  to  guest,  pur- 
suant to  law  providing  therefor,  personal  no- 
tice is  sufficient  within  object  and  purpose  of 
law,  and  if  plaintiff  loses  money  from  his 
trunk  in  his  room  by  reason  of  its  being 
stolen,  innkeeper  is  not  liable  therefor. — Pur- 
vis vs.  Coleman*  21  N.  T.  Ill,  115. 

See  monographic  note  by  Nathaniel  GL  Moak. 
SI  Moak  Eng.   Rep.   661-566. 

*•  PresumptloB. — ^Where  guest  on  arrival 
at  hotel  was  notified  not  to  leave  any  gold- 
dust  or  valuables  in  his  rooms,  but  to  de- 
posit same  for  safe-keeping  In  safe  at  office, 
and  pursuant  to  such  notice  delivered  to  clerk 
of  hotel  to  be  placed  in  safe  of  hotel  certain 
gold-dust  and  other  valuable  property,  such 
delivery  will  be  presumed  to  have  been  mada 
by  gruest  and  received  by  innkeeper  for  reason 
or  purpose  and  In  pursuance  of  such  request, 
and  better  to  enable  innkeeper  to  give  that 
care  and  security  to  property  which  are  re- 
quired of  him  by  law. — Pinkerton  vs.  Wood- 
ward. 8S  CaL  667,  699,  91  Am.  Dea  667. 


1.  Commissioners'  note. 

2.  Effect  of  notice  to  deposit  in  safe. 
8.  Same — Presumption. 

1.  COMMISSIONBRS*  IfOTB  says:  *This 
section  affords  an  opportunity  for  innkeepers, 
by  their  own  acts,  to  relieve  themselves  to 
certain  extent  from  what  might  be  termed 
extreme  stringency  of  rule  in  text  of  pre- 
ceding section,  and  from  rigor  with  which  it 
was  always  enforced,  as  seen  from  decisions 
quoted  there.  This  means  of  defense  is  af- 
forded by  and  rests  alone  In  statute.  The 
cases  Purvis  vs.  Coleman,  1  Bosw.  (N.  Y.) 
821,  322,  21  N.  Y.  Ill;  Jile  vs.  Libby,  86  Barb. 
(N.  Y.)   70,  are  on  this  point" 

a.  BFFBCT  OF  IfOTICB  TO  DBP08IT  HT 
SAFBI. — ^Where  guest  put  up  at  hotel  and  was 
personally  notified  by  proprietor  that  safe 
was  provided  for  deposit  of  valuables  of 
guests  of  hotel  and  that  he  would  not  be 
liable  for  loss  thereon,  unless  so  deposited 
therein,   but   no  printed   notice  to  that  effect 


§  1861.    LIEN  POR  OHABOES  ON  BAOGAGE.    Hotel,  inn,  boarding-honae 
and  lodging-honse  keepers  shall  have  a  lien  upon  the  baggage  and  other  property 
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of  value  of  their  guests,  or  boarders,  or  lodgers,  brought  into  such  hotel,  inn,  or 
boarding  or  lodging  house,  by  such  guests,  or  boarders,  or  lodgers,  for  the  proper 
charges  due  from  such  guests,  or  boarders,  or  lodgers,  for  their  accommodation, 
board  and  lodging,  and  room  rent,  [and]  such  extras  as  are  furnished  at  their  own 
request,  with  the  right  to  the  possession  of  such  baggage  or  other  property  of  value, 
until  all  such  charges  are  paid. 

History:    Enacted  April  1,  1876,  Code  AmdtB.  1875-6,  p.  78. 

1.  Lien  attaches  to  goods  of  stranger  if  in  pos-      bIob  of  one  who  to  recelTod  ■•  ■  boarder  and 

session  of  guest.  not  aa  suest  or  traveler. — Singrer  Mfff.  Co.  vs. 

2.  lien  does  not  attach  to  goods  of  boarder.  MlUer*  63  Minn.  516.  83  Am.  St  Rep.  668.  66 

3.  Lien  attaches  to  traveling  man's  sample  goods,      N.  W.  Rep.  66,  21  L.  R.  A.  229n. 

though  owned  by  others.  8.    Uen  attache*  to  traveling  maa'a  aample 

.     ^     „          ^   -     ^                                          w.^  moodm, — ^Under    statute    erivlnff    Hen    to    hotel 

f  .7*  A        T»      *^**»*''   ■••    «o«o«'«^Ph»«  keepers  on  all  property  belonging  to  or  under 

note  67  Am.  Kep.  31.  control  of  their  guest  which  may  be  In  such 

1.   Innkeeper**  lien  attaches  to  goods  in  tlio  j^otel.   etc..   Hen   will   attach   to   sample    goods 

FOMcnlon  of  Ma  gaeste,  though  they  belong  carried  by  traveling  salesman,  although  hotel 

to  stranger,  provided  innkeeper  has  no  knowl-  -keeper  knows  when  he  receives  salesman  as 

edge  of  that  fact — Singer  Mfg.  Co.  vs.  Miller.  guest    that   goods   belong   to    his    employer. — 

52  Minn.  616.   88   Am.   St   Rep.   668.   66   N.   W.  Brown    Shoe   Co.   vs.    Hunt.    103    Iowa    686,    64 

Rep.  66.  21  L.  R.  A.  229.    See  61  Cent  U  J.  48.  ^m.   St   Rep.   198,   72   N.   W.   Rep.    766,    89   I* 

Si    Bat  does  not  attach  to  gooda  In  posaea-  R.   A.   291. 

§1862.    XTNOLAIMED    BAQQAQE   MAY  BE  SOLD  AT  AUCTION;  NOTICE 

OP.  Whenever  any  trunk,  carpet-bag,  valise,  box,  bundle,  or  other  baggage  has 
heretofore  come,  or  shall  hereafter  come  into  the  possession  of  the  keeper  of  any 
hotel,  inn,  boarding  or  lodging  house,  as  such,  and  has  remained  or  shall  remain 
unclaimed  for  the  period  of  six  months,  such  keeper  may  proceed  to  sell  the  same 
at  public  auction,  and  out  of  the  proceeds  of  such  sale  may  retain  the  charges  for 
storage,  if  any,  and  the  expenses  of  advertising  and  sale  thereof ;  but  no  such  sale 
shall  be  made  until  the  expiration  of  four  weeks  from  the  first  publication  of  notice 
of  such  sale  in  a  newspaper  published  in  or  nearest  the  city,  town,  village,  or 
place  in  which  said  hotel,  inn,  boarding  or  lodging  house  is  situated.  Said  notice 
shall  be  published  once  a  week,  for  four  successive  weeks,  in  some  newspaper, 
daily  or  weekly,  of  general  circulation,  and  shall  contain  a  description  of  each 
tnmk,  carpet-bag,  valise,  box,  bundle,  or  other  baggage,  as  near  as  may  be;  the 
name  of  the  owner,  if  known;  the  name  of  such  keeper,  and  the  time  and  place 
of  sale ;  and  the  expenses  incurred  for  advertising  shall  be  a  lien  upon  such  trunk, 
earpet-bag,  valise,  box,  bundle,  or  other  baggage,  in  a  ratable  proportion,  according 
to  the  value  of  such  piece  of  property,  or  thing,  or  article  sold;  and  in  case  any 
balance  arising  from  such  sale  shall  not  be  claimed  by  the  rightful  owner  within 
one  week  from  the  day  of  said  sale,  the  same  shall  be  paid  into  the  treasury  of  the 
comity  in  which  such  sale  took  place ;  and  if  the  same  be  not  claimed  by  the 
owner  thereof,  or  his  legal  representatives,  within  one  year  thereafter,  the  same 
shall  be  paid  into  the  general  fund  of  said  county. 

History:    Enacted  April  1,  1876,  Code  AmdtB.  1875-6,  p.  78. 

§  1863.  KEEPERS  TO  POST  BATES  OF  CHABQES.  Every  keeper  of  a  hotel, 
inn,  boarding  or  lodging  house,  shall  post  in  [a]  conspicuous  place  in  the  office  or 
public  room,  and  in  every  bedroom  of  said  hotel,  boarding-house,  inn,  or  lodging- 
house,  a  printed  copy  of  this  section,  and  a  statement  of  charge  or  rate  of  charges 
by  the  day,  and  for  meals  or  items  furnished,  and  for  lodging.  No  charge  or  sum 
shall  be  collected  or  received  by  any  such  person  for  any  service  not  actually  ren- 
dered, or  for  any  item  not  actually  delivered,  or  for  any  greater  or  other  sum  than 
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he  is  entitled  to  by  the  general  rules  and  regulations  of  said  hotel,  inn,  boarding 
or  lodging  house.  For  any  violation  of  this  section,  or  any  provision  herein  con- 
tained, the  offender  shall  forfeit  to  the  injured  party  three  times  the  amount  of 
the  sum  charged  in  excess  of  what  he  is  entitled  to. 

History:    Enacted  April  1,  1876,  Code  Amdts.  1875-6,  p.  79;  amended  hj  Code 
Commission,  Act  March  16,  1901,  State,  and  Amdts.  1900-1,  p.  411|  held  oncon*  ; 

stitntional,  see  historyy  S  4  ante. 


ARTICLE  V. 

FINDINa. 


§  1864.    Obligation  of  finder. 

{1865.    Finder  to  notify  owner.     Datj  where 

owner  not  known. 
{  1866.    Claimant  to  prove  ownership. 
S  1867.    Howard,  etc,  to  finder. 
5  1868.    Finder  may  put  thing  found  on  storage. 


51869.    When  finder  may  sell  the  thing  found. 

5  1870.    How  sale  is  to  be  made. 

§  1871.  Property  vests  in  finder,  when.  Publica- 
tion in  certain  cases.  Liabili^  of 
finder  to  owner. 

j  1872.    Thing  abandoned. 


§  1864.  OBLIGATION  OF  FINDEB.  One  who  finds  a  thing  lost  is  not  bound 
to  take  charge  of  it,  bat  if  he  does  so  he  is  thenceforward  a  depositary  for  the 
owner,  with  the  rights  and  obligations  of  a  depositary  for  hire. 

History:     Enacted  March  21,  1872. 

1.  Commissioners'  note. 

2.  Finder  of  money  in  publie  room  of  hotel — 

Bights  of. 
8.  Finder  of  lost  property— Bights  of. 
4.  Finder  of  lost  goods  nnder  larceny  statute. 


Afl  to  lisrtats  and  obllffatlona  of  dcpoMltaiT 
for  hire,  see  ante  |1861  et  seq. 

1.  Commtoalwiera'  note  aaysi  'This  section 
and  some  of  the  ensuin?  ones  differ  materially 
from  common  law.  under  which  finder  waa  a 
gratuitous  depositary.  Mr.  Justice  Story  con- 
sidered the  law  In  this  respect  to  be  unsatis- 
factory, and  it  has  been  altered,  slvlng  the 
finder  a  reward  and  holding  him  to  a  cor- 
responding accountability.  This  is  more  Just 
to  both  parties." 

2.  Finder  of  money  In  pnblle  room  of  hotel 
is  entitled  to  It  as  against  every  one  except 
the  owner,  and  landlord  of  hotel  has  no  claim 
to  such  money,  except  to  retain  it  for  reason- 
able time  to  wait  its  being  claimed  by  guest. 


*— Hamaker  vs.  Blanchard,  90  Pa.  St.  877,  S80, 
36   Am.  Bep.   664. 

8.     nnder    of    lost    property    Is    entitled    to 

it  as  against  all  world  except  owner,  and 
ordinarily  place  where  It  Is  found  is  of  no 
consequence,  as,  for  instance,  where  safe  is 
lent  by  one  party  to  another  and  latter  finds 
roll  of  bills  in  safe  belonging  to  some  un- 
known person. — Durfee  vs.  Jones*  11  B.  L  68S, 
691,   23  Am.  Bep.  628. 

4.  Under  atatvte  providing  that  If  any  per- 
son eomoy  by  finding^  into  possession  of  any 
personal  property  of  which  he  knows  owner, 
and  unlawfully  appropriates  same,  he  is 
guilty  of  larceny;  finder  of  lost  goods  who 
did  not  know  who  owned  them,  there  being 
no  marks  about  or  upon  goods  showing  to 
whom  they  belonged,  is  not  guilty  of  larceny 
by  reason  of  retaining  them,  even  though  he 
could  have  afterwards  discovered  owner  by 
honest  diligence. — State  vs.  Dean,  49  Iowa  78, 
74,   81  Am.   Bep.  148. 


§1865.  FINDER  TO  NOTIFY  OWNER.  DUTY  WHERE  OWNER  NOT 
KNOWN.  If  the  finder  of  a  thing,  other  than  a  domestic  animal,  takes  possession 
thereof,  or  if  a  person  saves  any  such  animal  from  drowning  or  starvation,  he 
must,  within  a  reasonable  time,  inform  the  owner  thereof,  if  known,  and  make  resti- 
tution to  him  upon  demand,  without  compensation,  except  a  reasonable  charge  for 
saving  and  caring  therefor.  If  the  owner  is  not  known  to  such  finder  or  saver,  he 
must,  within  five  days,  file  an  affidavit  with  the  justice  of  the  peace  of  the  county 
whose  office  is  nearest  to  the  place  of  such  finding  or  saving,  particularly  describing 
the  property  and  the  time,  place,  and  circumstances  under  which  it  was  found  or 
saved.  Such  justice  must  then  summon  three  disinterested  persons  to  appraise  the 
property.  They,  or  a  majority  of  them,  must  make  two  lists  of  the  valuation  and 
description  of  the  property,  by  them  verified,  and  deliver  one  of  such  lists  to  the 
justice  of  the  peace,  to  be  kept  by  him  on  file  in  his  office,  and  the  other  list  must 
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be  delivered  to  such  finder  or  saver,  who  must,  within  five  days  thereafter,  cause 
it  to  be  filed  for  record  in  the  office  of  the  county  recorder  of  the  county,  who  must 
record  it  in  a  book  known  as  the  ' '  Estray  and  Lost  Property  Book. ' ' 

History:  Enacted  March  21,  1872;  amended  1)7  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  411,  held  unconstitutional,  see  history, 
5  4  ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  ch.  CDLIII,  p.  613. 

Commlsalonera'  note  says:     "This  provision  and    particularly    1 3136    thereof.      The    Penal 

U  manifestly  just,   and  accords  with  the  re-  Code,  by  |  486,  punishes  one  flndinsr  and  ap- 

quirement    of    notice    in    11825    ante.      It    is  proprlatiner    lost   property,    without    an    effort 

furthermore  in  strict  conformity  with  part  III,  to  find  the  owner,  under  certain  circumstances 

title  VII,   chapter   VI   of   the   Political   Code,  as  cruilty  of  larceny." 

§  1866.  CLAIMANT  TO  PROVE  OWNERSHIP.  The  finder  of  a  thing  may,  in 
good  faith,  before  giving  it  up,  require  reasonable  proof  of  ownership  fronf  any  per- 
son claiming  it.  History:     Enacted  March  21, 1872. 

§1867.  REWARD,  ETC.,  TO  FINDER.  The  finder  of  a  thing  is  entitled  to 
compensation  for  all  expenses  necessarily  incurred  by  him  in  its  preservation,  and 
for  any  other  service  necessarily  performed  by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  it.  Hj^^^^y.    ^j^^^^ed  March  21, 1872. 

§  1868.  FINDER  MAY  PUT  THINQ  FOXTND  ON  STORAGE.  The  finder  of 
a  thing  may  exonerate  himself  from  liability  at  any  time  by  placing  it  on  storage 
with  any  responsible  person  of  good  character,  at  a  reasonable  expense. 

History:     Enacted  March  21,  1872. 

CommlasloBers'  note  says:   "It  does  not  seem       should   not  be   allowed  to  put  the   owner   t9 
Just  to  compel  the  finder  to  keep  the  property      unnecessary  expense." 
in  his   own    charge.      On   the   other   hand,    he 

§  1869.  WHEN  FINDER  MAY  SELL  THE  THENQ  FOXTND.  The  finder  of 
a  thing  may  sell  it,  if  it  is  a  thing  which  is  commonly  the  subject  of  sale,  when  the 
owner  cannot,  with  reasonable  diligence,  be  found,  or,  being  found,  refuses  upon  de- 
mand to  pay  the  lawful  charges  of  the  finder,  in  the  following  cases : 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing  the  greater  part  of  its 
value;  or, 

2.  When  the  lawful  charges  of  the  finder  amount  to  two  thirds  of  its  value. 

History:     Enacted  March  21,  1872. 

1.  Commissioners*  note.  Ic^l    Code.      Xost    money    and    goods/    1 8136 

2.  Purchaser  from  bailee—Rights  of.  •*  ««<l-" 

9.     Purchaser      of      property      from      bailee 

1.    CommlaaloBera'  aote  says:      "This  provl-       stands  in  privity  with  bailee,  and  acquires  no 

slon  Is  new  and  somewhat  extends  the  powers       better  title  than  the  bailee  had. — Robinson  vs. 

of  the  finder   of   lost   ffoods   as    set    forth   in       Haas,  40  Cal.  474,  478.     See  Harris  vs.  Harris, 

article  I,  chapter  VI,  title  VII,  part  III,  PoUt-       64  Cal.  108,  110.  28  Pac.  Rep.  68. 


§  1870.  HOW  SALE  IS  TO  BE  MADE.  A  sale  under  the  provisions  of  the 
last  section  must  be  made  in  the  same  maimer  as  the  sale  of  a  thing  pledged* 

History:     Enacted  March  21,  1872. 
as  to  sale  of  pledse,  see  post  98000  et  seq.  and  notes. 

§  1871.  PB0PEBT7  VESTS  IN  FINDEB,  WHEN.  PUBLICATION  IN  OEB- 
TAIN  OASES.  LIABILITY  OF  FINDEB  TO  OWNEB.  If  no  owner  appears 
within  six  months  after  such  finding  or  saving  and  offers  reasonable  proof  of  his 
ownership,  and  compensates,  or  in  good  faith  offers  to  compensate,  the  finder  or 
saver  for  the  expense  necessarily  incurred  by  him,  then  such  property  vests  in 
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such  finder  or  saver,  unless  it  is  of  cri^ater  value  than  twenty  dollars.  If  of  such 
greater  value,  he  must  publish  a  copy  of  such  verified  list  for  three  successive 
weeks  in  some  newspaper  of  general  circulation  published  in  the  county,  and  if  the 
owner  does  not,  within  one  year  after  the  completion  of  such  publication,  prove 
the  property  and  pay,  or  in  good  faith  OjBFer  to  pay,  all  charges  thereon,  the  title 
thereto  vests  in  such  finder  or  saver.  If  the  finder  or  saver  of  property  does  not 
comply  with  the  provisions  of  section  eighteen  hundred  and  sixty-five,  or  if, 
though  he  does  so  comply,  he  refuses  to  surrender  the  property  to  an  owner  who 
has  made  reasonable  proof  of  ownership,  and  paid,  or  in  good  faith  offered  to 
pay,  all  legal  charges  thereon,  he  is  liable  to  the  owner  for  double  the  value  of  the 
property,  and  the  owner  may  exonerate  himself  from  all  liability  arising  out  of  such 
property  by  surrendering,  or  offering  to  surrender,  it  in  satisfaction  thereof. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  Marcli 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  412,  held  unconstitutional,  see  history, 
S  4  ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  cJi.  CDLIII,  p.  614. 

CoBunfawloiien'   note   says:    "This    provision       to  prevent  owners  from   being:  made  rsspon- 
eannot  be   supported  by  the  citation   of  any      sible  for  excessive  expenses." 
positive  authority,  but  seems  proper  in  order 

§  1872.  THING  ABANDONED.  The  provisions  of  this  article  have  no  applica- 
tion to  things  which  have  been  intentionally  abandoned  by  their  owners. 

History:     Enacted  March  21, 1872. 

CHAPTER  m. 

DEPOSIT    FOR    EXCHANQEL 
i  1878.    Belations  of  the  parties. 

§  1878.  BELATIONS  OF  THE  PABTIES.  A  deposit  for  exchange  transfers 
to  the  depositary  the  title  to  the  thing  deposited,  and  creates  between  him  and  the 
depositor  the  relation  of  debtor  and  creditor  merely. 

History:     Enacted  March  21, 1872. 

As  to  deflnltloB  of  deposit  for  ezchanse,  sea  As  to  loan  for  «z0h«B8O,  seo  post  1 1902. 

ante  I1S18. 


TlLIVyCh.!.] 


LOAN,   WHAT— TITLa   TO   THUfO    UBIVT. 


(1646)        Iil884»1888 


fflTLE  IV. 

LOAN. 

Gbapter  L    Loak  vob  TJsx,  M  1884-1896. 

XL    Loan  wgb.  Exohangx,  S8  1902-1900. 
in.    liOAK  or  MONXT,  S8 1912-1920. 

CttAPTER  L 

IX>AN   FOR    USB. 


fl884.  Loan,  what 

§1885.  Title  to  propertj  lent. 

§1886.  Care  required  of  borrower. 

§1887.  Same.    [Of  animal  for  use.] 

§1888.  Degree  of  skilL 

§1889.  Borrower,  when  to  repair  injnriei. 

§  1890.  Use  of  thing  lent. 


S  1891.  Belending  forbidden. 

S  1892.  Borrower,  when  to  bear  expenaei. 

1 1893.  Lender  liable  for  defects. 

11894.  Lender   maj   require   return  of   thing 

lent, 

i  1895.  When  returnable  without  demand. 

S 1896.  Place  of  return. 


§  1884.  LOAN,  WHAT.  A  loan  for  nse  is  a  contract  by  which  one  gives  to 
another  the  temporary  possession  and  use  of  personal  property,  and  the  latter 
agrees  to  return  the  same  thing  to  him  at  a  future  time,  without  reward  for  its  use. 

History:    Enacted  March  21, 1872. 


1.  Giatnitous  loan— Definition. 

2.  Same— Of  horse — ^What  ia. 
S.  Loan  for  use— Definition. 

Am  to  dflfferenee  betweem  ballateBt  mn4,  sale, 

see  monogrraphio  notes  10  Am.  Deo.  490;  i 
Am.  St  Rep.  711;  94  Am.  St.  Rep.  216. 

Am  to  diatlnctloB  between  loan  and  depoeltf 
we  19  Am.  &  Bner*  Bncyc  of  Ii.  (M  ed.)   465. 

As  to  dUitlBctloii  between  loan  and  pledffOy 
■uudate  or  mntanmi  see  19  Am.  A  Bnff.  Bncye. 
of  L.  (2d  ed.)  464  and  notee. 

As  to  distinction  between  loan  and  hiring, 
see  19  Am.  &  Engr.  Encyc.  of  L*.   (2d  ed.)   468. 

As  to  distinction  between  loan  and  m^ttf  sea 

19  Am.  &  Engr.  Encyc  of  L.  (2d  ed.)  462  and 
cases  cited  In  notes. 

1.    «GRAT17ITOU8    LOAlf     (COBUfODATVM) 


IS  BAILMBNT  of  article  for  certain  time,  to 
be  used  by  bailee  without  paying  for  use. 
To  constitute  bailment  of  tills  klftd  there  must 
be  thlnff  lent;  It  must  be  lent  grratultously; 
It  must  be  primarily  for  use  of  bailee;  and 
specific  article  must  be  returned  at  termina- 
tion of  bailment." — S  Am.  &  Enff.  Encyc  of 
U   (2d  ed.)   741  and  note  6. 

Si  Of  honot  what  Is. — Fact  that  one  who 
borrows  horse  feeds  and  keeps  animal  while 
uslngr  him.  Is  not  sufficient  to  take  from  it 
character  of  erratultous  bailment.— Bennett  vs. 
O'Brien,  87  111.  260,  258.  See  Howard  ts. 
Babcock.  21  IlL  269,  265. 

8.  LOAlf  FOR  USD  IS  BAILMBNT  OF 
CK>ODS  to  be  used  by  bailee  temporarily,  or 
for  certain  time,  without  reward. — 19  Am.  & 
Enff.  Encyc.  of  L.  (2d  edL)  469  and  see  note  2. 


§  1886.    TITLE  TO  PBOPEBTY  LENT.    A  loan  for  use  does  not  transfer  the 
title  to  the  thing ;  and  all  its  increase  during  the  period  of  the  loan  belongs  to  the 

leiider.  History:     Enacted  March  21,  1872. 

1.  Borrower — ^Estopped  to  deny  lender's  title. 
2-5.  Same — Cannot  set  np  title  of  third  person. 
6.  Order   to   deliver   personal   property — ^Pre- 
sumption of  bailment. 


1*  Borro-wer  Is  estopped  to  deny  lender's 
title. — ^Pulllam  vs.  Burllnsame,  81  Mo.  Ill,  61 
Am.  Rep.  229;  Hall  vs.  Dickey.  82  Misa.  208; 
Crump  vs.  Jltchell.  84  Miss.  449. 

X  Borrower  cannot  set  np  title  of  third 
»cTaoB  as  against  lender. — PuUlam  vs.  Bur- 
Ungame,  81  Mo.  111.  51  Am.  Rep.  229;  Lain  vs. 
Oaither,  72  N.  C  284. 

a.  One  borrowing  mnles  estopped  to  set  np 
claim  against  lender  that  mules  belong  to 
borrower's  wife. — Pulllam  vs.  Burllngame, 
81  Mo.  Ill,  114,  61  Am.  Rep.  229. 


4.  Nothing  will  excuse  the  bailee  from  re- 
storing the  property  to  his  bailor,  except 
he  show  that  (1)  it  was  taken  from  him 
by  due  process  of  law;  (2)  was  taken  from 
him  by  person  having  paramount  title;  or, 
(8)  that  title  of  his  bailor  has  terminated. — 
See  Ind«  Ohio  &  M.  R.  Co.  vs.  Tohe,  61  Ind. 
181,  19  Am.  Rep.  727.  Mass.  Osgood  vs. 
Nichols,  71  Mass.  (6  Gray)  420.  Mich.  Sin- 
clair vs.  Murphy,  14  Mich.  892.  Mo.  Pulllam 
va  Burlingame,  81  Mo.  Ill,  61  Am.  Dec.  229. 
K.  y.  Wells  vs.  Thornton,  46  Barb.  890;  Bates 
vs.  Stanton,  1  Duer  79;  BUven  vs.  Hudson  Rlv. 
R.  Co.,  86  N.  Y.  408;  Western  Transp.  Co.  vs. 
Barber,  66  N.  T.  644,  652;  Banfleld  vs.  Hager, 
46  N.  Y.  Supr.  Ct.  428.  488.  7  Abb.  N.  C.  828. 
Vt.  Burton  vs.  Wilkinson.  18  Vt.  186,  46  Am. 
Dec.   146. 


i 
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1^  AttackaiCBt  of  soods  wtgrnimmt  ome  mot 
«wner  does  not  reliev*. — See  Edwards  vs. 
ITVuite  Line  Trs.  Co.,  104  Mass.  159,  6  Am.  Rep. 
ilZ;  Adams  vs.  Scott,  104  Mass.  164,  166; 
Witt  vs.  Old  Colony  ft  N.  R.  Co.,  117  Mass. 
191,  19  Am.  Rep.  429:  Cogr^rs  vs.  Bernard,  8 
SaIIl.  11,  t  Ld.  Raym.  909,  919. 


6.     Order  stven  by  owmer  of  personal  prop- 


erty OB  his  tenant  to  deliver  same  to  another 
is  not  sufficient  to  constitute  grift  of  such 
property,  but  it  will  be  presumed  person  in 
whose  favor  order  was  drawn  holds  property 
as  owner's  bailee. — In  re  Estate  Rathereb,  125 
CaL  802,  806,  67  Pac  Rep.  1010. 


§  1886.    OABE   SEQUntED  OF  BOBROWEB.    A  borrower  for  use  must  use 
C^reat  care  for  the  preservation  in  safety  and  in  good  condition  of  the  thing  lent. 

History:     Enacted  March  21,  1872. 

1.  Borrower  most  use  «ztraoTdhiary  care. 
ft.  Same — Distinguished  from  gratuitous  bailee, 
ft.  Same— Besponsible  for  slight  neglect. 
4.  Same — Same— Not  liable  unless  negligent. 
6.  Not  responsible  for  wear  and  tear. 

6.  Promissory  note — ^Liability  of  borrower. 

7.  Watch — Liability  of  borrower. 


As    to    llabllflty    of    sratvltoaa    bailee^    see 

monoerraphic  notes  26  Am.  Dec.  698;  97  Am. 
Dec.  62;  S8  Am.  St.  Rep.  779,  and  by  Robert 
Desty,  10  L.  R.  A«  481. 

1.  BORROWER  NOT  FOR  HIRB  MUST 
IDXRRCISE]  TOWARDS  PROPERTY  borrowed 
that  degrree  of  care,  dlllgrence,  and  prudence 
which  would  be  exercised  by  most  prudent, 
careful  man  as  to  his  own  property  under 
similar  circumstances;  that  is,  he  is  bound  to 
use  extraordiifary  care,  and  is  liable  for  such. 
— 19  Am.  &  Kng,  Encyc.  of  I*.  (2d  ed.)  467  and 
cases  cited  in  notes. 

2.  DIstlavnIshed  from  snitvltoiu  bailee  for 

benefit  of  bailor.  Such  bailee  is  answerable 
only  for  grross  negrligrence. — Beardslee  vs. 
Richardson,  11  Wend.  26,  26  Am.  Deo.  696. 
See  Ala.  Haynle  vs.  Warinsr*  29  Ala.  266. 
111.  Skelley  vs.  Kahn,  17  111.  170,  171.  Mass. 
Foster  vs.  Essex,  17  Mass.  479,  497,  9  Am.  Dec. 
168.  Mlaa.  Lampey  vs.  Scott,  21  Miss.  688. 
Mo.  Eddy  vs.  Livingrston,  36  Mo.  487,  88  Am. 
Dec  122.  N.  Y.  Bissell  vs.  New  York  C.  R. 
Co.,    29    Barb.    602,    616;   Needles    vs.    Howard, 

1  E.  D.  Smith,  64,  62.     N.  C.    Stanton  vs.  Bell, 

2  Hawks  146,  11  Am.  Dec.  744.  Ohio.  Grant 
vs.  Ludlow,  8  Ohio  St.  1,  48. 


8.  RcapoBslble  for  sUsht  acsleet. — In  case 
Of  crratuitous  loan  borrower  is  bound  to  ex- 
traordinary diligence,  and  is  responsible  for 
sligrht  negrlect  in  relation  to  thing:  loaned.— 
Ross  vs.  Clark,  27  Mo.  649,  660. 

See  8  Am.  &  Eng.  Encyc  of  L*.  (2d  ed.)  74ft 
and  cases  cited  In  note  1. 

See  also  6  CYC  188. 

4.  Not  liable  nnleaa  ncirllireBt* — Borrower  Is 
bound  to  use  extraordinary  diligence  In  caro 
of  property  loaned  to  him,  and  Is  responsible 
for  sligrhtest  neglect;  but  if  article  loaned 
perish,  or  is  lost  or  damaged,  without  any 
blame  or  negrlect  attributable  to  borrower,, 
owner  must  sustain  the  loss. — Wood  vs.  Mc- 
Clure,  7  Ind.  166,  166.  See  Scranton  vs. 
Baxter,  4  Sandf.   (N.  Y.)   5. 

5.  BORROWER  IS  NOT  RESPONSIBLE; 
FOR    REASONABLE    ISITEAR    AND    TEAR    of 

what  ts  loaned,  or  for  Its  utter  loss  or  dam- 
age without  blame  or  neglect  attributable  to 
himself. — 6  CYC  188  and  cases  cited  in  notes 
87,  88,  and  89. 

6.  A  loaalas  promissory  note  to  B,  B  1» 
bound  to  use  reasonable  diligence  to  receive 
money  due  on  it,  and  if  amount  of  note  i» 
lost  by  his  failure  to  use  such  diligence,  he  is 
liable. — Higbie  vs.  Hopkins,  1  Wash.  C.  C. 
280,   12  Fed.   Cas.   126. 

7.  One  borrowlnir  wnteh  froaa  anotker  aaiMt 
use  more  tkam  ordinary  enro  in  its  keep. — 
Green  vs.  Hollingsworth,  6  Dana  (Ky.)  173» 
SO  Am.  Dec  680. 


§  1887.    SAME.     [OP  ANIMAL  POE  USE.]    One  who  borrows  a  living  animal 
for  use,  must  treat  it  with  great  kindness,  and  provide  everything  necessary  and 

suitable  for  it.  History:     Enacted  March  21,  1872. 

As  to  depositary  of  llvtas  aatmals  for  keep-  and  keep  it  while  In  his  possession.  Is  bound 

tutSf  see  ante  $1834  and  note.  to  the  use  of  extraordinary  care,  and  will  be 

One     who     borrows     horse     and     makes     no  liable  for  slight  nefflect. — ^Bennett  TS.  O'Brien^ 

compensation    for    use    of    It    except    to    feed  87  Uh  260,  253. 

§  1888.  DEOBEE  OF  SKILL.  A  borrower  for  use  is  bound  to  have  and  to 
exercise  such  skill  in  the  care  of  the  thing  lent  as  he  causes  the  lender  to  believe 

him  to  possess.  History:     Enacted  March  21,  1872. 

Am  to  performance  of  serrleey  compare  with  1 1976  post. 

§  1889.  BOBBOWEB,  WHEN  TO  BEPAIB  INJXTBIES.  A  borrower  for  use 
must  repair  all  deteriorations  or  injuries  to  the  thing  lent,  which  are  occasioned 
by  his  negligence,  however  slight. 

History:     Enacted  March  21,  1872. 


TU.I¥9ek.I.]    USES    OF    THUfO    LBNT— RBLBUmiNCt— BXPSSNSBS,    IBTG.   (1MT>        ||  1880-1894 


§  1890.    USE  OF  THXNG  LENT.    The  borrower  of  a  thing  for  use  may  use  it 
tor  such  purposes  only  as  the  lender  might  reasonably  anticipate  at  the  time  of 

lending.  History:     Enaeted  March  21,  1872. 


Am  to    liabflltr   of   bailee    for    mlsvflerf    see 

monographic  note  12  Am.  Deo.  619. 

«a.£irDBUR  HAS  RIGHT  TO  PRBSCRIBB 
TERMS  AJn>  CONDITIONS  on  which  the  loan 
shall  be  made,  and  borrower  la  bound  to  fol- 
low these  terms  and  conditions  with  all  due 
fidelity.  He  can  use  the  property  only  In 
manner  in   which   It  Is   fitted  by   Its   nature. 


or  which  Is  permitted  by  express  or  Implied 
terms  of  bailment.*' — 19  Am.  &  Engr.  Encyo. 
of  L*.  (2d  ed.)  466  and  cases  cited  In  notes. 

As  to  lademnlfyiais  depositary,  see  ante 
11838. 

As  to  loan  of  moaey  for  ezchanse*  see  post 
111902,  1906. 


§  1891.    BELENDINa  FOBBIDDEN.    The  borrower  of  a  thing  for  use  must  not 
part  with  it  to  a  third  person,  without  the  consent  of  the  lender. 

History:     Enacted  March  21,  1872. 


As  to   power   of  bailees   to   make   sale,  see 

monographic  note  66  Am.  Dec.   758. 

WHBRB    ONE]    BORROIVS    CHATTEL    AND, 
AFTER     USING     IT     AS     HIS     OWN,     SELLS 

rr,  lender  does  not  lose  his  rigrht  to  property, 
and  his  declaration  that  borrower  owned  chat- 
tel does  not  bind  him  except  as  evidence  on 


question  of  ownership,  unless  purchaser  was 
thereby  Induced  to  buy. — McMahon  vs.  Sloan. 
12  Pa.  St  229,  288,  61  Am.  Dec  601. 

As  to  purchaser  from  one  havinir  no  au- 
thority to  sell  ffettlng:  no  title,  see  notes  8 
Am.  Dec  846;  26  Am.  Dec  604;  82  Am.  Dec 
541;   61   Am.   Dec   607. 


§  1892.  BOBBOWEB,  WHEN  TO  BEAB  EXPENSES.  The  borrower  of  a  thing 
for  use  must  bear  all  its  expenses  during  the  loan,  except  such  as  are  necessarily 
incurred  by  him  to  preserve  it  from  unexpected  and  unusual  injury.  For  such  ex- 
penses he  is  entitled  to  compensation  from  the  lender,  who  may,  however,  exon- 
erate himself  by  surrendering  the  thing  to  the  borrower. 

History:     Enacted  March  21,  1872. 

Borrower   of   stock   to   be   returned    on   de-  him  for  it  by  the  lender. — Parker  vs.  Gaines 

wumd  Is  not  liable   for  a  depreciation   In   the  (Ark.   June   1,   1889),  11  8.   W.   Rep.   693.     See 

value   thereof   occurring:   while   It   was   In   his  Fosdick   vs.   Greene,   27   Ohio   St.    484,   22   Am. 

possession  and  before  demand  was  made  upon  Rep.  828. 

§1893.  LENDEB  LIABLE  FOB  DEFECTS.  The  lender  of  a  thing  for  use 
must  indemnify  the  borrower  for  damage  caused  by  defects  or  vices  in  it^  which 
he  knew  at  the  time  of  lending,  and  concealed  from  the  borrower. 

History:     Enacted  March  21,  1872. 


"Since  loaa  is  made  for  the  beneHclal  use 
•f  the  borrower,  duty  Is  Imposed  upon  lender, 
by  necessarily  Implied  purpose  of  loan,  not 
to  conceal  from  borrower  those  defects  which 
are  known  to  lender  and  which  may  render 
loan  perilous  or  unprofitable.  Hence  It  Is 
duty  of  lender  to  communicate  to  borrower 
any  defect  of  which  he  hail  knowledge,  with 


reference  to  use  and  for  which  loan  Is  made; 
and  If  he  wilfully  or  by  gross  negligence 
omits  to  do  so  he  Is  liable  for  Injuries  to 
borrower  or  his  servants  directly  resulting 
from  such  defects  during  the  use  of  the 
chattel  loaned." — 19  Am.  &  Eng.  Encyc.  of  L. 
(2d  ed.)  465,  466  and  cases  cited  in  notes  1 
and   2   on   page   466. 


§  1894.  LENDEB  MAY  BEQXTIBE  BETUBN  OF  THZNG  LENT.  The  lender 
of  a  thing  for  use  may  at  any  time  require  its  return,  even  though  he  lent  it  for  a 
specified  time  or  purpose.  But  if,  on  the  faith  of  such  an  agreement,  the  borrower 
has  made  such  arrangements  that  a  return  of  the  thing  before  the  period  agreed 
upon  would  cause  him  loss,  exceeding  the  benefit  derived  by  him  from  the  loan, 
the  lender  must  indemnify  him  for  such  loss,  if  he  compels  such  return,  the  bor- 
rower not  having  in  any  manner  violated  his  duty. 

History:     Enacted  March  21,  1872. 

L  Borrower  bound  to  deliver  on  demand.  8.  Conversion  by  borrower — ^Wbat  is. 

2.  Same — Or  at  expiration  of  time  by  terms  of      4.  Must  either  return  or  account  fop  property, 
bailment.  5.  Bights  of  lender. 


ii 


(IMS) 


RSSTVRN— DBHAND— PIiACm    OF    RVTURlf. 


[Diy.ni,pt.nr* 


im  ItebOltr  9ii  smtvltoui  teflcea  for 
Bon-fcaMttec|  &••  monoffraphlo  not«  28  Am. 
D«c.   822. 

A«  to  llabllitT  of  bailee  for  aet  of  aerrast 
la  maklBir  wronarfnl  appropriation  of  tl&lns 
balled,  see  monoeraphio  note  by  H.  P.  Farn- 
ham,  29  L.  R.  A.  82. 

1.  BORROWBR  OF  CHATTBL8  19  BOUND 
TO    DBLIVESR    THSSM     UPON     DBMAIVD,     al- 

thousrh  he  may  not  be  bound  to  deliver  them 
at  place  of  demand,  and  If  he  abaolutely  re- 
fuses to  deliver  them  when  demanded,  no 
other  demand  need  ba  made,  althougrh  demand 
when  made  migrht  not  have  been  made  at 
proper  place. — Dunlap  vs.  Hunting,  2  Den.  (N. 
Y.)  643,  644,  48  Am.  Dec.  768.  See  Conn.  Scott 
vs.  Crane.  1  Conn.  266;  Hlsrsrlns  va.  Emmons,  6 
Conn.  76,  13  Am.  Dec  41.  Maaa.  Mason  va. 
Brigrsrs,  16  Mass.  468.  H*  T.  Slinfferland  va. 
Morse,    8    John.    474. 

2.  BORRO\«rE:R  18  BOUlfD  TO  RBDB- 
LIVBR  PROPERTY  AT  EXPIRATION  OF 
TIME  by  terms  of  bailment;  or  if  loan  is  for 
Indefinite  period,  upon  demand  by  lender. — 
Lay  vs.  Liawson,  28  Ala.  877;  Oreen  va.  Hol- 


linarsworth,  S  Dana  (Ky.)  178,  80  Am.  Dec. 
680;  PuUiam  vs.  Burlinsrama,  81  Mo.  Ill,  61 
Am.  Rep.  229;  Fox  va.  Pruden,  8  Daly  (N.  Y.) 
187. 

8.     CONVERSION     BY     BORRO'WBR — VHiat 

la« — Borrower  of  personal  property  for  cer- 
tain time  who  refuses  to  give  it  up  to  lender 
after  the  expiration  of  such  time  is  ffuilty  of 
a  conversion  of  the  property. — ^Roffers  vs. 
Weir,  84  N.  Y.  468,  470.  See  Ball  vs.  Liney, 
48  N.  Y.  6,  8  Am.  Rep.  611. 

4.  MI78T  EITHER  RETURN  OR  ACCOUIVT 
FOR  PROPERTY. — In  case  of  ffratuitoua 
loan,  where  demand  la  made  for  its  return, 
party  must  return  property  or  srive  some  ac- 
count how  it  la  lost. — ^Rosa  va.  Ciark,  27 
Mo.   649,  660. 

8.  RIGHT8  OF  LENDER. — ^In  case  of  gra- 
tuitous loss,  lender  cannot,  at  his  pleasure, 
convert  loan  into  sale  without  showingr  any- 
thing more;  and  to  authorize  him  to  recover 
value  of  thing  loaned  it  must  appear  that 
it  has  been  lost  or  destroyed  by  borrower's 
negligence,  or  that  he  has  converted  it  to  hia 
own  use. — Ross  vs.  Clark,  27  Mo.  549,  660. 


§  1896.  WHEN  SETUBNABLE  WITHOXTT  DEMAND.  If  a  thing  is  lent  for 
use  for  a  specified  time  or  purpose,  it  must  be  returned  to  the  lender  without  de- 
mand, as  soon  as  the  time  has  expired,  or  the  purpose  has  been  accomplished.  In 
other  cases  it  need  not  be  returned  until  demanded. 

History:     Enacted  March  21,  1872. 


1.  Demand  nnneceasarj,  when. 

2.  Loss  by  negligence  or  conversion. 

8,4.  Must  return  in  reasonable  time,  when. 
6.  Presumption — Upon  failure  to  return. 
6.  Wrongful  delivery  as  constituting  conver- 
sion. 

Aa  to  eoBToniOB  br  bailee,  and  n^eemaUr 
of  demand,  see  monogrraphlo  note  by  Robert 
Desty,  1  L.  R.  A.  818. 

1.     DEMAND       UNNBCESSSARYy       "WHElf. — 

Lender  of  chattel  for  certain  time  Is  not 
t)Ound  to  make  demand  for  it  after  time  has 
expired  before  bringrinsr  action  for  its  re- 
oovery.^Clapp  vs.  Nelson,  12  Tex.  870,  62  Am. 
Deo.  630. 

S.  LOSS  BY  NBGLIOBNCB  OR  CONVER- 
SION.— When.  In  case  of  grratultous  loan, 
circumstances  show  loss  by  borrower's  negli- 
gence or  establish  conversion,  demand  is 
not  necessary,  but  erenerally  where  borrower 
In  first  Instance  became  lawfully  possessed 
of  goods  and  lender  does  not  show  actual  con- 
version or  assumption  of  property  by  bor- 
rower, lender  must  show  demand  and  refusal 
before  he  can  recover  value  of  articles  loaned. 
— Ross  vs.  Clark.  27  Mo.  648,  650. 

8.  MUST  RETURN  IN  RBASONABLIJ 
TIMS,  WHEN. — One  borrowing:  watch  with- 
out speclfyingr  time  of  its  return  must  return 
It  in  reasonable  time. — Green  vs.  Holllngrs- 
wortb,  6  Dana   (Ky.)   178,  80  Am.  Deo.  680. 


4.  In  case  of  gratuitous  loan,  borrower  la 
bound  to  take  proper  care  of  thing  borrowed 
and  to  restore  it  at  proper  time;  and  if  no 
particular  time  Is  aerreed  on.  it  is  his  duty 
to  return  it  in  reasonable  time. — Ross  vs. 
Clark,  27  Mo.   649.   660. 

5.  PRESUMPTION  UPON  FAILURE  TO 
RETURN. — ^When  bailee,  either  for  hire  or 
gratuitous,  is  intrusted  with  care  and  custody 
of  goods,  it  la  hia  duty  to  return  them  at 
end  of  bailment,  or  account  for  their  loaa, 
and  show  that  It  happened  without  legal 
negligence  upon  his  part;  and  if  he  faila  to 
do  either,  presumption  Is  that  they  have  been 
converted  by  him  or  lost  through  his  negli- 
gence, and  he  is  responsible  for  them.  This 
is  equally  true  whether  he  was  bound  to  exer- 
cise ordinary  care  and  diligence  or  waa  liable 
only  for  gross  neglect. — Donlan  vs.  Clark, 
28  Nev.  203,  204,  45  Pac.  Rep.  1.  See  lU. 
Cumins  vs.  Wood,  44  IlL  416,  92  Am.  Dec  189. 
N.  Y.  Arrent  vs.  Squires.  1  Daly  847;  Murray 
va.  Clarke.  2  Daly  102;  Beardslee  vs.  Richard- 
son. 11  Wend.  25,  26  Am.  Dec.  696.  Pa.  Logan 
va  Mathews,  6  Pa.  St.  417. 

6.  WRONGFUL  DELIVERY  OF  STOCK 
DEPOSITED     WITH     GRATUITOUS     BAILEE, 

cancelation  of  old  certificate  and  reissue  of 
new  one  constitute  conversion. — Kahaley  vs. 
Haley,  16  Wash.  678,  680,  47  Pac.  Rep.  28. 


§  1896.  PLACE  OP  RETURN.  The  borrower  of  a  thing  for  use  must  return  it 
to  the  lender,  at  the  place  contemplated  by  the  parties  at  the  time  of  lending;  or  if 
no  particular  place  was  so  contemplated  hy  them,  then  at  the  place  where  it  was  at 

that  time.  History:    Enacted  March  21,  1872. 


TM.  IV,  eh.  a.] 


LOANS    FOR    BXCHAKOS^— OFTIONAI«    LOANS.     (1549)        ||  1902-1904 


maat  retam  to  leader,  at  vMldcBco      Bence   ot   agreement   to   contrary.— 19 
of  latter,  unless  otherwise  stipulated.  In  ab*      Kng.  Snoyc  of  Lu  (2d  ed.)  469. 


▲m.   A 


CHAPTEB  n. 

LOAN  FOR  BXCHANQB. 


11902.    Loan  for  exchange,  what. 
i  1903.    Same.    [Optional  loan.] 
i  1904.    Title  to  property  lent. 


S  1905.    Contract  cannot  bo  modified  bj  lender. 
1 1906.    Certain  seetioni  applicable. 


§  1902.  LOAN  FOB  EXOHANGE,  WHAT.  A  loan  for  exchange  is  a  contract 
by  which  one  delivers  personal  property  to  another,  and  the  latter  agrees  to  return 
to  the  lender  a  similar  thing  at  a  future  time,  without  reward  for  its  use. 

Hietory:    Enacted  March  21,  1872. 


1,2.  Agreement    to    ''take"   wheat   and    "giye* 
flour. 
3.  Distinction  between  bailment  and  debt. 


As  to  loss  of  BBoner  for  ezeluuise»  see  post 
11913  and  note. 

As  to  diflereBeo  betweea  OKckaaso  of  proy* 
crty  aad  sale,  see  monoffraphio  note  94  Am. 
St  Rep.  227. 

1.  AGREBMBNT  BT  MILLBR  TO  <^AKB» 
WHBAT  AND  ^*QIW  FLOUR  in  return  im- 
ports sale  of  wheat  and  not  bailment*  and 
under  such  agrreement  accidental  destruction, 
by  fire,  of  mill  and  wheat,  is  no  excuse  for 
not  delivering  flour. — Norton  vs.  Woodruff,  2 
N.  Y.  153,  157;  Smith  vs.  Clark.  21  Wend.  (N. 
T.)   S3,  34  Am.  Deo.   218. 

2.  In  cases  of  this  kind  where  thlner  de- 
livered is  not  to  be  kept  separate,  transaction 
constitutes  sale  and  not  bailment. — Smith  vs. 
Clark,  supra.  See  lU.  Lonereran  vs.  Stewart, 
S5  nL  44;  Richardson  vs.  Olmstead,  74  IlL 
213;  Bailey  vs.  Bensley,  87  111.  556.  Ind.  Ewinff 
▼s.  French,  1  Blackf.  858;  Carlisle  vs.  Wal- 
lace, 12  Ind.  252,  74  Am.  Dec.  207.  Iowa. 
Johnston  vs.  Browne,  87  Iowa  200;  Irons  vs. 
Rentner,  51  Iowa  88,  83  Am.  Rep.  119,  60  N. 
W.  Rep.  73;  Sexton  vs.  Graham,  68  Iowa  181, 
4  N.  W.  Rep.  1090;  Nelson  vs.  Brown,  63  Iowa 


656,  6  N.  W.  Rep.  719.  Me.  Moore  vs.  Holland* 
39  Me.  807.  N.  Y.  Norton  vs.  Woodruff,  2  N. 
T.  163;  Mallory  vs.  Willis,  4  N.  Y.  76,  86; 
Wadsworth  vs.  Allcott.  6  N.  Y.  64;  Poster  vs. 
Pettibone,  7  N.  Y.  488,  67  Am.  Dec.  630;  West- 
cott  vs.  Thompson,  18  N.  Y.  863;  Hyde  vs. 
Cookson,  21  Barb.  92;  Bartlett  vs.  Wheeler. 
44  Barb.  162;  Herrick  vs.  Carter,  66  Barb.  41; 
Hurd  vs.  West,  7  Cow.  752;  Goodyear  vs. 
Offden,  4  Hill  104;  Dawson  vs.  Kittle.  4  Hill 
107;  Marsh  vs.  Titus,  8  Hun  660,  6  Sup.  Ct. 
Rep.  29;  Wilson  vs.  Finney,  13  John.  858;  Ket- 
chum  vs.  Evertson,  18  John.  359,  7  Adl  Dec 
884;  Carpenter  vs.  Griffin,  9  False  Ch.  810, 
87  Am.  Dec.  896;  Reed  vs.  Abbey,  2  Sup.  Ct. 
Rep.  (2  Thomp.  &  C.)  880;  Rierhtmyer  vs.  Ray- 
mond, 12  Wend.  61.  Ohio.  Inslebrigrht  vs. 
Hammond,  19  Ohio  887,  68  Adl  Deo.  480; 
Chase  vs.  Washburn,  1  Ohio  St.  244.  Pa. 
Prichett  vs.  Cook,  62  Pa.  St  193;  Butterfleld 
vs.  Lathrop,  71  Pa.  St  226.  Fed.  Rahilly  vs. 
Wilson,  8  Dill.  C.  C.  420,  20  Fed.  Cas.  179; 
Buffum  vs.  Merry,  3  Mas.  C  C  478,  4  Fed.  Cas. 
604. 

8.  DISTINCTnOlf  BETWBBlf  OBLIOATIOlf 
TO  RESTORE  SPECIFIC  THING  received,  or 
returning  other  things  of  equal  value,  is  dis- 
tinction between  bailment  and  debt — Norton 
vs.   Woodruff,   2  N.   Y.  158,   167. 


§1903.    SAME.    [OPTIONAL   LOAN.] 

by  the  lender  to  treat  as  a  loan  for  use,  or 
all  the  provisions  of  this  chapter. 

History:    Enacted  March  21,  1872. 


A  loan,  which  the  borrower  is  allowed 
for  exchange,  at  his  option,  is  subject  to 


1.  Commissioners'  note. 

2.  Bedelivery — ^Alternative  bailment. 

L  COMMISSIONERS*  NOTE  says:  ''This  is 
Interposed  as  a  provision  necessary  to  pre- 
vent fraud  on   third  persons." 

1.    REDELIVERY— BanmcBt  ta  altenatlve. 

—Where    one    delivers    personal    property    to 
another  to  be  returned  after  certain  time,  at 


expiration  of  term  same  Identical  property 
reverts  to  and  title  is  in  bailor,  but  where 
eontract  of  bailee  is  either  in  alternative  to 
return  property  bailed  or  deliver  property  of 
same  kind  and  quality  or  where  contract  Is 
to  do  latter  only,  in  either  of  these  latter 
cases  letting  is  not  property  bailment  but 
operates  as  sale. — ^Hurd  vs.  West,  T  Cow.  (N. 
Y.)    752,   760. 


§  1904.  TITLE  TO  PBOPEBTY  LENT.  By  a  loan  for  exchange  the  title  to  the 
thing  lent  is  transferred  to  the  borrower,  and  he  must  bear  all  its  expenses,  and 
is  entitled  to  all  its  increase. 

History:    Bnacted  Mareli  21,  1878. 


II 1909, 1006       (ISSO) 


CONTRACT— MODIFICATION    BY    LENDESIU 


[DiT.IIIyPt.  IV. 


1.  Change    of    title — When    and    when    not 

changed. 

2.  Same — ^Loan  of  eowB. 

8|4.  Loan  of  cattle — Rights  of  owner. 
5.  Loan  of  money — ^Loss^'by  whom  borne. 

1.  CHANGE]  OF  TTTLBS — ^^B^iett  and  when 
not  changred* — Contract  to  return  Identical 
thing:  delivered  to  manufacturer,  though  in 
altered  form,  does  not  change  title  to  prop- 
erty, but  where  there  ie  no  obligation  on  part 
of  manufacturer  to  restore  specific  article,  and 
he  is  at  liberty  to  return  another  thing  of 
equal  value,  title  to  property  is  changed.— 
Foster  vs.  Pettibone,  7  N.  Y.  438,  487,  67  Am. 
Dec.  630. 

S.  lioaa  of  Cows. — ^Leaite  of  farm  for 
five  years  with  stock  thereof,  containing  pro- 
vision that  "cows  of  equal  age  and  quality 
to  be  returned  at  end  of  said  term  and  also 
sheep,"  renders  property  in  cows  and  sheep 
and  title  thereto  in  tenant,  and  same  may  be 
seized  and  sold  by  his  creditors. — Carpenter 
vs.  Crlffln,  9  Paige  Ch.  (N.  Y.)  310,  812,  87 
Am.  Dec.  896;  Reed  vs.  Abbey.  %  N.  Y.  Sup. 
Ct.    (2   Thomp.   &  C.)    880,   881. 

See  notes  28  Am.  Dec  691;  84  Am.  Dec.  216. 

8.     ItOAN   OF   CATTL-BS — ^Rights  of  owner. — 

Owner  of  cattle  loaned  may  maintain  trespass 
against  third  person  for  taking  them  from 
borrower's  possession,  although  loan  was  for 


indefinite  time  and  borrower  had  been  in 
possession  thereof  for  number  of  years. — Or- 
ser  vs.  Storms,  9  Cow.  (N.  Y.)  687,  690,  18 
Am.  Dec.  643. 

4.  In  such  case  owner  has  right  to  take 
thing  loaned  into  his  possession  at  any  time 
he  may  so  choose,  and  has  such  constructive 
possession  as  entitles  him  to  maintain  tres- 
pass for  injury  thereto. — See  Ala.  Walker  vs. 
Wilkinson,  86  Ala.  725,  76  Am.  Dec.  315; 
White  vs.  Brantley,  87  Ala.  430.  Ark.  Overby 
vs.  McGee,  16  Ark.  469,  68  Am.  Dec.  49.  III. 
Cannon  vs.  Kinney,  3  Scam.  9;  Gauche  vs. 
Hayer,  27  111.  134.  Ky.  Long  vs.  Bledsoe.  S 
J.  J.  Marsh  807.  Me.  Bradley  vs.  Davis,  14  Me. 
44,  80  Am.  Dec.  729;  Freeman  vs.  Rankins,  21 
Me.  446;  Staples  vs.  Smith,  48  Me.  470.  Maao. 
Walcot  vs.  Pomeroy,  19  Mass.  (2  Pick.)  121. 
N.  Y.  Root  vs.  Chandler,  10  Wend.  110,  25 
Am.  Dec.  546.  Pa.  Dallam  vs.  Fitler,  6  Watts 
&  S.  323.  Vt.  Hart  vs.  Hyde,  6  Vt  828;  Shloss 
vs.  Cooper,  27  Vt.  628.  En«r.  Lotan  vs.  Cross, 
2  Camp.  464. 

8.     1.0AJr  OF  MONBTT — lAmm,  by  whom  borne. 

— ^Where  bailee  not  for  hire  allows  money  to 
be  deposited  in  his  safe  for  safe-keeping,  he 
to  have  privilege  to  use  money,  and  without 
his  fault  the  safe  is  robbed,  before  there  has 
been  any  such  using  of  money  by  bailee, 
bailor  must  bear  loss. — Carlyon  vs.  Fitshenry, 
2  Aris.  266,  16  Pac.  Rep.  278,  274. 


§  1905.  OONTBAOT  CANNOT  BE  MODIFIED  BY  LENDER.  A  lender  for 
exchange  cannot  require  the  borrower  to  fulfil  his  obligations  at  a  timey  or  in  a 
maimer,  different  from  that  which  was  originally  agreed  upon. 

History:    Enacted  March  21,  1872. 

Commissioners'  note  says:  "This  follows  just  to  require  parties  to  be  controlled  and 
from  the  nature  of  a  contract.  It  is,  in  fact,  groverned  by  their  agreement  made  at  the 
simply  an  executory  exchange  and  manifestly      time  possession  of  the  loan  changes." 

§  1906.  CERTAIN  SECTIONS  APPLICABLE.  Sections  eighteen  hundred  and 
ninety-three,  eighteen  hundred  and  ninety-fiyOy  and  eighteen  hundred  and  ninety- 
fiix,  apply  to  a  loan  for  exchange. 

History:     Enacted  March  21,  1872. 


As  to  converstoB  of  eoln  by  bailee,  and 
payment  for  In  eoln,  see  monographic  note 
by  B.  A.  Rich.   29  U  R.  A.   622. 

COIVVBRSIOlf  BT  BXCHANGBS — Liability 
of  exehansee. — ^Where  one  makes  exchangre 
of  property,  being  isrnorant  at  time  of  title 
to  property  he  receives,  but  afterwards  ascer- 
tains that  title  is  in  third  person;  and  oon- 
tinues  to  hold  and  use  property,  he  is  snilty 
of  conversion  of  it. — ^Porter  vs.  Foster,  20  Me. 


891.  892,  87  Am.  Dee.  69,  distinsrulshlng  Vincent 
vs.  Cornell,  80  Mass.  (18  Pick.)  294. 

A«  to  what  eonstltates  conversion,  see  notes 
16  Am.  Dec.  152;  16  Am.  Dec.  466;  18  Am.  Dec 
667;  19  Am.  Dec.  846;  28  Am.  Dec  708;  24 
Am.  Dec.  66;  28  Am.  Deo.  66,  869;  26  Am.  Dec 
860;  80  Am.  Dec  446;  88  Am.  Dec  130;  48 
Am.  Dec.  766;  69  Am.  Deo.  121;  79  Am.  Dec 
869;  100  Am.  Dec  468;  48  Am.  Re]x  61b;  67  Am. 
St.  Rep.  464. 
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CHAPTER  IIL 

liOAN   OF  MONJb^. 

[Commissionerfl*  note.^^Orlsrlnally  no  interest  was  allowed  upon  a  loan  of  money;  but  with 
the  progrresB  of  business  it  became  necessary,  and  the  transaction  thus  entered  into,  althouerh  in 
tfiTlctness  a  hlriner.  is  universally  known  as  a  loan.  This  use  of  the  word  havinff  obtained  so 
loner,  it  would  be  idle  to  attempt  to  chansre  it."] 


§  1912.  lioan  of  money.     [What  is.] 

\  1913.  Ix>an  to  be  repaid  in  current  money* 

§1914.  Interest  on  loan. 

§1915.  Interest,  what. 

§  1916.  Annual  rate. 


8  1917.    Legal  interest. 

§  1918.    Same.    [By  agreement,  any  rate.] 

§  1919.    Interest    becomes    part    of    principal, 

when. 
S  1920.    Interest  on  judgment. 


§  1912.  LOAN  OF  HONEY.  [WHAT  IS.]  A  loan  of  money  is  a  contract  by 
whicli  one  delivers  a  sum  of  money  to  another,  and  the  latter  agrees  to  return  at 
a  future  time  a  sum  equivalent  to  that  which  he  borrowed.  A  loan  for  mere  use 
is  governed  by  the  chapter  on  loan  for  use. 

History:    Enacted  March  21,  1872. 

Applied,  cited,   coMstraed,  referred  to,  etc,'  In:     Burke    vs.    Badlam,    67    CaL    694,    $0%    (ap- 
plied). 
Aji  to  iBterent,  see  post  11914  et  seq. 

§  1913.  LOAN  TO  BE  BEPAID  IN  OTTBBENT  MONEY.  A  borrower  of 
money,  unless  there  is  an  express  contract  to  the  contrary,  must  pay  the  amount 
due  in  such  money  as  is  current  at  the  time  when  the  loan  becomes  due,  whether 
such  money  is  worth  more  or  less  than  the  actual  money  lent. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dtedy  construed,  referred  to,  etc. 

2.  Agreement  to  pay  loan  or  interest  in  gold. 

1.  Applied,  cited,  constraed,  referred  to,  etc. 
in:  Blood  vs.  La  Serena  L.  &  W.  Co.,  118 
CaL  221.  229,  41  Pac.  Rep.  1017,  46  Pao.  Rep. 
252  (applied);  McCully  vs.  Cooper,  114  Cal. 
258,    261,    56    Am.    St    Rep.    66,    46    Pao.    Rep. 


82,  86  L.  R.  A.  492  (cited  by  mistake  for  Code 
Civ.   Proc). 

a.     Agreement  to  pay  loan  or  Interest  In  grold 

coin  must  be  in  writing. — Blood  vs.  La  Serena 
L.  &  W.  Co.,  118  Cal.  821,  229,  41  Pac.  Rep. 
1017,   46  Pao.  Rep.  262. 


§  1914.    INTEREST  ON  LOAN.    Whenever  a  lofm  of  money  is  made,  it  is  pre- 

siuned  to  be  made  upon  interest,  unless  it  is  otherwise  expressly  stipulated  at  the 

time  in  writing. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  245. 

L  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Agreement    to    paj    interest    not    implied, 
when. 

4.  Bank  deposits — No  implied   agreement   to 

paj  interest  on. 

5.  Commissioners'  note. 

6.  Money  loaned  to  corporation  presumed  to 

be  on  interest. 

1*  APPLIED,  CrrsaO,  COlfSTRUED,  RE- 
VERRED  TO,  etc.,  in:  WeUs  vs.  Enrierht* 
127  CaL  669.  675,  60  Pac.  Rep.  439.  49  L.  R.  A. 
647  (applied);  Columbia  Sav.  Bank  vs.  County 
of  Los  Angreles,  1S7  Cal.  467,  471,  70  Pao.  Rep. 
t08  (applied). 

PrcsaaptloB  mm  to  law  of  other  mtmteu  mm 
to  Interest,  see  monographic  note  by  Irwin 
Taylor.  21  L.  R.   A.   471. 

S*  AGREEMENT  TO  PAT  INTEREST  ON 
CONTRACT— Not  to  bo  im^Ucd  when  parties 


oould  not  by  special  contract  have  provided 
therefor. — City  Los  Angreles  vs.  City  Bank, 
100  Cal.  18,  28,  84  Pac  Rep.  610. 

8.  Contract  to  pay  interest  will  not  be 
presumed  where,  to  have  agrreed  directly  to 
do  so,  would  be  felony. — City  Los  Angreles 
vs.  City  Bank,  100  Cat  18,  28,  84  Pac.  Rep.  510. 

4.  BANK  DEPOSITS— No  ImpUed  avree- 
meat  to  pay  Interest  ob«— Where  city,  under 
void  contract  for  interest,  deposited  with  bank 
which  did  not,  in  absence  of  special  contract, 
pay  interest  on  deposits,  certain  iponey,  which 
upon  demand  was  returned  to  It,  there  can 
be  no  implied  agreement  to  pay  interest  on 
the  deposit. — City  Los  Angreles  vs.  City  Bank, 
100  Cal.   18,  22,  84  Pac  Rep.  610. 

8.  COMMISSIONERS'  NOTE  says:  *«In  C^all- 
fornia  no  usury  law  has  ever  been  enacted, 
but    the    rate    of    interest    has    always    been. 


i 


Iillll6»1816       (1563) 


nrTBasssiv-wHAT  is— -annvai.  ratb. 


[DiT.  Ill,  pt.  m 


left  to  rest  in  contract,  except  that  fixed  by 
law  upon  debts  due  and  Judgrments  obtained/' 

6.     MONBY  LOANESD  TO  A   CORPORATION 
— Pvcsmned  to  haTe  been   loaned  upon  Inter- 

e«t  unless  It  Is  otherwise  expressly  stipulated 


at  time,  in  wrltingr*  and  stockholders  in  cor- 
poration are  liable  for  such  interest,  as  well 
as  for  the  principal. — ^Wells  vs.  Enrisbt,  127 
CaL  «69,  676,  CO  Pae.  Rep.  419,  49  L.  R.  A«  647. 


§  1916.    INTEBEST9  WHAT,    Interest  is  the  compensation  allowed  by  law  or 
fixed  hy  the  parties  for  the  use,  or  forbearance,  or  detention  of  money. 

History:    Enacted  Mareb  21,  1872;  amended  Mareh  80,  1874,  Code  Amdti. 
1873-4,  p.  245. 


1.  Applied,  cited,  constmed,  referred  to,  tte. 
2,  3.  Interest  is  not  principal,  when* 

4.  *'Legal  interest"  means,  what. 

5.  "Principal  and  interest"  are  correlated* 

6.  "Bate  of  interest"  means,  what. 

7,  8.  Same— Gompoundinff  on  judgment 
9.  Spanish  law — Two  kinds  of  interest. 
10.  Usury — W^hat  is  not. 

1.  APPLISO,  CITBD,  CON8TRUBD,  RB- 
FBRRKD  TO,  etc.,  in:  Qafney  vs.  San 
Francisco,  72  Cal.  146,  164,  18  Pac.  Rep.  467 
(applied);  Easterbrook  vs.  Farquharson,  110 
Cal.  811,  816,  48  Pac  Rep.  811  (applied); 
Christian  vs.  Superior  Court,  122  Cal.  117,  120, 
64  Pac.  Rep.  618  (applied);  People  vs.  Sutter 
Street  R.  Co.,  129  Cal.  646,  647,  79  Am.  St. 
Rep.  187,  6S  Pao.  Rep.  104  (construed); 
Savingrs  A  Ii.  Soc.  vs.  San  Francisco,  131  CaL 
366,  268,  68  Pao.  Rep.  666  (construed);  Colum- 
bia Sav.  Bank  vs.  County  of  Los  Angreles,  187 
CaL  467,  469  (cited),  470  (referred  to),  471  (ap- 
plied), 70  Pac.  Rep.  808. 

X     INTEREST  IS  NOT  PRINCIPAL,  TeHBN. 

— In  contract  for  compounding  Interest,  term 
"principal,"  to  which  Interest  is  to  be  added, 
applies  to  new  sum  only  In  relation  to  in- 
terest upon  it,  and  it  is  still  true  that  this 
new  principal  itself  accrued  upon  that  con- 
tract, sued  upon.  Is  interest;  if  we  were  to 
speak  of  it  with  reference  to  original  prin- 
cipal, or  in  reffard  to  mode  in  which  it  ac- 
crued on  obligratlon,  we  should  call  it  interest; 
and  if  lender  were  asked  how  much  he  re- 
ceived as  compensation  for  his  loan  he 
would  necessarily  Include  all  except  his  origi- 
nal loan;  this  is  interest. — Christian  vs.  Su- 
perior Court,  122  Cal.  117,  119,  64  Pac.  Rep. 
618. 

3.  Where  note  was  originally  for  1200,  but 
which  by  compounding  interest  had  Increased 
to  more  than  1800,  increase  must  still  be  con- 
sidered interest  and  not  principal,  with  re- 
spect to  law  regarding  jurisdiction  of  courts 
as  depending  upon  amount  in  controversy.— 
Christian  vs.  Superior  Court,  122  Cal.  117,  119, 
64  Pac.  Rep.  618.  See  Howard  vs.  Bates  Co., 
43  Fed.  Rep.  276    (coupons  attached  to  bonds 


are  "interest"  in  determining  Jurisdiction  of 
amount  involved). 

4.  <<IiEOAIi  INTEREST,**  FOUND  IN  8TAT-> 

VTE,  MEANS  rate  per  cent  interest  prescribed 
by  law,  in  absence  of  special  agreement,  at 
date  of  passage  of  act. — Beale  vs.  Board  of 
Super's  Amador  Co.,  86  CaL  624,  688. 

5.  «<PRINCIPAL  AND  INTEREST'*  ARB 
CORRELATED  I  each  implies  and  excludes  the 
other;  that  which  is  principal  cannot  be  in- 
terest.— Christian  vs.  Superior  Court,  122  Cal. 
117,   119,   64  Pao.   Rep.   618. 

6.  <<RATE  OF  INTEREST**  has  reference  ta 
percentage  or  amount  of  interest,  and  not 
to  manner  of  computing. — Raun  vs.  Reynolds, 
11   Cal.  14,  19. 

7.  Interest  on  JndgmeBt  cannot  be  com- 
pounded, although  stipulated  for  in  note. 
— Raun  vs  Reynolds,  11  Cal.  14,  19.  See  (3«u- 
tier  vs.  English,   29  Cal.  166,  168. 

8.  Donbtedi  Catron  vs.  Lafayette  Co.,  125 
Mo.  67,  71,  28  8.  W.  Rep.  831.  in  which  court 
say  that  court  in  Raun  vs.  Rejmolds,  under 
stress  of  common-law  rule  that  statute  al- 
lowing Interest,  being  in  derogation  of  com- 
mon law,  "by  very  ingenious,  but,  as  it  seems 
to  us,  rather  suspicious,  reasoning  founded 
entirely  upon  a  particular  wording  of  that 
statute,  held  that  interest  upon  a  Judgment 
could  not  be  compounded.  The  wording  of 
our  statute  is  different  and  will  not  support 
that  reasoning." 

••     SPANISH   LAIV — Two  kinds  of  Interentt 

legal  interest,  which  Is  rate  fixed  by  laws, 
and  attaching  on  contracts  where  parties  have 
not  agreed  upon  rate;  and  conventional  or 
customary  interest,  which  is  rate  generally 
used  by  custom,  at  given  time,  in  given  place» 
and  which  may  be  greater  or  less  than  legal 
interest. — Fowler  vs.  Smith.  2  Cal.  668,  671. 
See  Macoleta  vs.  Packard,  14  CaL  179. 

la  USURY— ^Wluit  is  not* — ^It  is  not  usury 
to  accept  rate  of  interest  greater  than  legal 
rate,  if  It  is  not  also  greater  than  conven- 
tional or  customary  rate. — Fowler  vs.  Smith* 
2  CaL   668,   671. 


§  1916.  ANNUAL  SATE.  When  a  rate  of  interest  is  prescribed  by  a  law  or 
contract,  without  specifying  the  period  of  time  by  which  such  rate  is  to  be  calcu- 
lated, it  is  to  be  deemed  an  annual  rate. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonitmed,  referred  to,  ste. 

2.  Commissioners'  note. 

8.  Contract  for  one  per  cent  means  one  per  cent 
per  annum. 


4.  Judgment  for  ton  per  cent  s  month  erroneom. 
1.    AppUed,  dted,  eonstivedy  referred  to,  etc., 
Rosers  vs.  Jones,  91  Cal.  80,  82,  88  Pao. 


'I 

a 


:! 


In: 


Rep.  97  (oonstmed  and  applied). 


TltIY^ch.III.1 


USOAIi    INTBBAST— OlblVBRAIiLT. 


%  CtaunlMiloBcn'  mote  says:  '^hls  pr«« 
nati  any  misunderstanding  In  cas«s  of  omls« 
tfon,  and  contorms  to  the  general  custom  of 
borrowing  and  loaning,  though  In  this  stats 
Uie  custom  most  prevalent  has  been  a  monthly 
nte  of  Interest" 

t  CsBtmet  for  tke  payment  of  Interest  at 
It  Bseans  only  one  per  cent  per  an- 
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num. — ^Rogers  vs.  Jones,  92  Cal.  80,'  82,  88  Pao. 
Rep.  97. 

4.  Jadgmeat  glTlag  Interest  on  the  Tslao 
of  goods  sold  at  rate  of  ten  per  cent  per 
month  held  to  be  erroneous;  It  should  have 
been  ten  per  cent  per  annum. — Cassln  vs. 
Marshall*  18  CaL  689,  698. 


§  1917.  LEOAL  INTEBEST.  Unless  there  is  an  express  contract  in  writing,  fix- 
ing a  different  rate,  interest  is  payable  on  all  moneys  at  the  rate  of  seven  per 
eentum  per  annum  after  they  become  due,  on  any  instrument  of  writing,  except  a 
judgment,  and  on  moneys  lent,  or  due  on  any  settlement  of  account,  from  the  day 
on  which  the  balance  is  ascertained,  and  on  moneys  received  to  the  use  of  another 
and  detained  from  him.  In  the  computation  of  interest  for  a  period  less  than  a 
year,  three  hundred  and  sixty  days  ar«  deemed  to  constitute  a  year. 

History:    Enaeted  March  21,  1872;  amended  March  80,  1874^  Code  Amdts. 
1878-4,  p.  245;  February  5,  1878,  Code  Amdta.  1877-8,  p.  87. 


L  Applied,  cited,  eonstmed,  referred  tOy  etc 

2.  Accounts — ^Interest  on  balance. 

3.  Same — On     settlement    of — ^From    what 

time. 
i.  Same — If  not  settled,  no  interest  allowed. 
5,8.  Same— Mode    adopted    by    parties    pre> 

vails. 
7,8.  Bank  deposit — No  interest  until  demand 
and  refusal. 
9.  Same — ^Af  ter  suspension. 

10.  Bailee     disclaiming     relation  —  Interest 

charged  against. 

11.  City  Hall  construction  bonds — ^Interest  on, 

12.  Commissioners'  note. 

13-16.  Construction  of  laws  relating  to  interest 
— ^In  general. 
17.  Same— Act  of  1850. 
18-20.  Same— Act  of  1868. 
21.  Same — This   section   does  not  apply  to 
state  indebtedness. 
22,23.  Same— Of  §§1915,  1917. 
21  Same — ^Unpaid  warrants  of   reclamation 

districts— Statute  governing. 
25.  Contract  for  interest — ^Law  of  time  and 
place  governs. 
^)27.  Same— Contract  silent  as  to  rate  of  in« 
terest. 

28.  Same — ^Bate  after  breach  of  contract. 

29.  Creditor  holding  funds  of  debtor— Effect 

of. 

30.  Damages — ^Wben  interest  is. 

31.  Indian    war    bonds — Interest    on — State 

not  liable. 

32.  Legal  interest  only,  in  absence  of  eon- 

tract 

33.  Same — Subsequent  advances  to  shipown* 

ers. 

34.  Mexican   law — ^Begulated   interest,  when. 

35.  Same— Bate  of  interest  under. 

36.  Mortgage    redemption — ^Interest   allowed. 

37.  Note  payable  in   three  months,  interest 

payable  semi-annually. 

38.  Money  furnished  to  carry  out  contract- 

No  interest,  when. 

39.  Partnership     agreement  —  Liability     for 

interest. 

40.  Pawnbrokers— ■  Legal   rate   for  —  Bights 

of  pledgeor. 

41.  Promise  to  pay  by  Insolvent— Bateu 


42.  Property  turned  over  to  apply  on  debts 
— No  interest  on. 
43, 44.  Bule  for  computing  interest — ^Partial  pay- 
ments. 

45.  Same — Correct  rule  stated  in  Bandolph 

vs.  Bayne. 

46.  Stock  margins — ^No  interest  on. 

47.  Taxes  do  not  bear  interest. 

48.  Time  when  interest  begins. 

49.  Same— On  money  deposited  to  secure  re- 

turn of  property. 

50.  Same — On    deposit   on   real   estate   pur- 

chase. 

61.  Same— Under  contract  for  labor  and  ma- 

terials. 

62.  Same — On  claims  for  goods  sold. 

53.  Same — On  bond  of  county  treasurer. 

54.  Same — For  work  and  labor. 

65.  Same — On  claim  for  property  withheld. 
56.  Same — On  claim  of  assessment  contractor 

against  city. 
67.  Same — For  work  and  labor  on  mine. 

58.  Same — Under  agreement  to  buy  and  sell 

machinery. 

59.  Same — ^Under  mechanic's  lien. 

60.  Same — On  claims  for  funeral  expenses. 
61,62.  Unliquidated  claims  or  damages — No  in- 
terest on. 

63-65.  Same — Same — ^For  services. 

66.  Waiver  of  mortgage  as  affecting  interest 

on  money  advanced. 

1.  APPLIBD,  CITBD,  COlfSTRUBD,  RB- 
FIBRItEa>  TO,  etc.  In:  Chandler  vs.  Peopla's 
Sav.  Bank,  66  Cal.  498,  499,  4  Pac.  Rep.  502 
(applied);  Marshall  vs.  Levy,  66  Cal.  236,  218, 
6  Pac.  Rep.  156  (construed  and  applied);  In  re 
Estate  Olvera,  70  Cal.  184,  186,  11  Pac.  Rep. 
624  (applied);  Qafney  va  San  Franclsca  72 
Cal.  146,  168,  18  Pac  Rep.  467  (construed  and 
applied);  Chandler  vs.  People's  Sav.  Bk.,  73 
CaL  817,  819,  2  Am.  St.  Rep.  812,  11  Pac  Rep. 
791,  14  Pac  Rep.  864  (applied);  Heald  vs.  Hen- 
dy,  89  Cal.  682,  685,  27  Pac.  Rep.  67  (construed) ; 
City  of  Lios  Anereles  vs.  City  Bank,  100  Cal.  18, 
22,  84  Pac  Rep.  510  (construed  and  applied); 
Sawyer  vs.  Colgran,  102  Cal.  283,  292,  86  Pac 
Rep.  580  (construed);  Hopkins  vs.  Contra 
Costa  County,  106  CaL  666,  678,  89  Paa  Bep. 
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fSS  (construed);  Molineux  ▼«.  State.  109  CaL 
878,  880,  60  Am.  St.  Rep.  49,  42  Pac.  Hep. 
84  (construed);  Basterbrook  vs.  Farquharson, 
110  Cal.  811,  816  (applied);  317  (construed), 
42  Pac.  Rep.  811;  McQowan  vs.  McDonald,  111 
Cal.  57,  72.  52  Am.  St.  Rep.  149,  48  Pac.  Rep.  418 
(applied);  Blood  vs.  La  Serena  K  &  W.  Co., 
113  Cal.  221,  229,  41  Pac.  Rep.  1017,  46  Id.  252 
(applied);  Yndart  vs.  Den,  116  Cal.  533,  545,  58 
Am.  St.  Rep.  200,  48  Pac.  Rep.  618  (construed); 
Kendall  vs.  Porter,  120  Cal.  106,  109,  122.  46 
Pac.  Rep.  338.  62  Pac.  Rep.  148  (cited);  Savings 
&  Loan  Soc  vs.  San  Francisco,  131  Cal.  356, 
363.  63  Pac  Rep.  665  (construed);  National 
Bank  vs.  Greenlaw,  184  Cal.  673,  674,  66  Pac 
Rep.  963  (construed);  Casey  vs.  Gibbons,  186 
Cal.  868,  871,  68  Pac  Rep.  1032;  Columbia  Sav. 
Bank  vs.  County  of  Los  Angreles.  137  Cal.  467, 
470,  70  Pac.  Rep.  808  (referred  to);  In  re  Es- 
tate Cummins,  148  Cal.  625,  627,  77  Pac  Rep. 
479   (applied). 

As  to  compownJIiig  Interest,  8e«  post  |1919 
and  note. 

As  to  Interest  on  Jadcmenta,  ■••  post  1 1920 
and  note. 

As  to  rate  of  Interest  en  bottomry  contmet, 
see  post  i  3022  and  note. 

Am  to  rate  of  Interest  on  bntlJIng  and  loan 
corporation  loans,  see  ante  |  684  and  note. 

As  to  rate  of  Interest  on  eemetery  bonds,  see 
ante  |  611  and  note. 

As  to  trustees'  liability  for  compovndlns  In- 
terest, see  post  I  2262  and  note. 

As  to  Interest  on  leffscles,  see  ante  1 1869  and 
note 

As  to  liability  of  vnardlan  for  interest  on 
ward's  money  in  bis  bands,  see  post  ff  2237, 
2262  and  notes. 

As  to  liability  of  ezecntors  and  administra- 
tors to  be  cbargred  ^fvitb  interest,  see  post 
li  2237.  2262  and  notea 

As  to  liability  of  trustees  for  interest,  see 
post   f  f  2237.   2262  and   notea 

As  to  allowance  of  interest  by  way  of  dam- 
nses,  see  post  SS  8287-8290  and  notes. 

As  to  Interest  being:  allowed  as  damages  for 
tbe  conversion  of  property,  see  post  I  8336  and 
note. 

As  to  interest  on  guaranty  notes  of  mntnal 
life  insurance  companies,  see  ante  |  441. 

As  to  Interest  allowable  in  actions  ex  de- 
licto, see  post  S  8288  and  note. 

As  to  effect  of  offer  of  performance  as  stop- 
plngr  Interest,  see  ante  1 1504  and  note. 

As  to  interest  on  amount  of  protested  bill, 
see  post  i  3236  and  note 

As  to  interest  on  railroad  bonds,  see  ante 
I  456  and  note. 

As  to  rate  of  interest  after  breacb  of  eon- 
tract,  see  post  I  8289  and  note 

As  to  lln&lt  of  interest  on  borrowed  money 
by  bomcstead  eorporation,  see  ante  |  660  and 
note. 

As  to  interest  receivable  by  special  partner, 
see  post   I  2494  and   note. 

As  to  waiver  of  interest  by  aceeptins  prin* 
cipal,  see  post  |  8290  and  note. 

As  to  interest  on  penal  bonds,  urbetber  tbey 
may  be  recovered  beyond  tbeir  penalty,  see 
monogrraphic  note  87  Am.  Dec  746. 

As  to  wben  Interest  is  allowable  in  absenee 
of  an  express  contraet.  See  monoirmphic  note 
28  Am.  Rep.   814. 


As  to  eomputinir  interest,  rules  for,  see  mon- 
Ofirraphic  note  50  Am.  Dec  287. 

As  to  interest  on  liquidated  demands,  see 
monographic  note  by  Robert  Desty,  4  L.  R.  A. 
666. 

As  to  liability  of  coteiumt  for  interest  on 
rents  and  profits,  see  monographic  note  by  E2. 
Watts,  28  L.  R.  A.  853. 

As  to  interest  on  withdrawals  front  buildinir 
and  loan  association,  see  monosrraphic  note  by 
B.  A.  Rich,  85  L.  R.  A.  292. 

As  to  claims  asainst  state  for  interest,  see 
monographic  note  by  Irwin  Taylor,  42  L.  R.  A. 
62. 

As  to  liability  of  public  ofliecrs  for  interest 
collected  on  deposits  of  public  funds,  see  mon- 
ographic note  by  J.  O.  Green,  15  L^  R.  A.  456. 

As  to  lawfulness  of  takinip  interest  in  ad- 
vance, see  monographic  note  by  B.  A.  Rich, 
29  L.  R.  A.  761. 

As  to  conflict  of  laws  as  to  interest,  in  action 
te  foreclose  real  estate  mortcase,  see  mono- 
graphic note  by  G.  H.  Parmele.  55  L.  R.  A«  98S. 

As  to  conflict  of  la^rs  as  to  interest  and 
usury,  see  monoflrraphlc  note  by  G.  H.  Parmele, 
62  L.  R.  A.  88. 

As  to  allo'wance  of  Interest  or  amount  due 
for  arrearages  of  annuity,  see  monographic 
note  by  P.  H.  Van  Auken,  68  L.  R.  A.  629. 

S.  ACCOUNTS  —  Interest  on  balance. — In- 
terest may  be  allowed  on  balance  found  due 
in  balancing  accounts  by  referee,  and  his  al- 
lowance of  six  per  cent  Interest  was  upheld 
by  court  as  not  being  excessive,  and  as  beinff 
legal  rate  of  interest  of  Mexican  republic  at 
time  of  organization  of  state  government. — 
Davis  vs.  Greely,  1  Cal.  422.  See  Heldenhelmer 
va  Ellis.  67  Tex.  426.  429,  8  S.  W.  Rep.  666; 
Godbe  vs.   Young,  1  Utah  66,   61. 

As  to  interest  allowed  as  damages,  see  par. 
80  this  note,  and  post  i|  3287-8290  and  notes; 
also  monographic  note  6  Am.  Dec  188-199. 

S.     On    settlement    of — From    'what    time. — 

Under  this  section  party  can  be  charged  w^ith 
interest  upon  settlement  of  account  only  from 
day  of  its  judicial  ascertainmenL — Easter- 
brook  vs.  Farquharson,  110  Cal.  811,  816,  42 
Pac  Rep.  811.  See  Ferrea  vs.  Chabot,  121  Cal. 
238,  237,  68  Pac  Rep.  689,  1092. 

4.  If  not  settled,  no  interest  allowed. — ^Un- 
der section  interest  cannot  be  recovered  on 
accounts  which  were  never  settled  or  balance 
ascertained. — Heald  vs.  Hendy,  89  Cal.  632,  636, 
27  Pac  Rep.  67.  See  Brady  vs.  Wilcoxson.  44 
Cal.  289,  246;  Bank  vs.  Northam,  61  Cal.  887. 

5.  Mode  adopted  by  parties  prevails. — ^Where 
dealings  between  parties  run  through  period 
of  more  than  two  years,  during  which  time  one 
party  has  rendered  to  another  several  ac- 
counts, and  during  whole  of  this  time  Interest 
reckoned  according  to  custom  of  merchants 
Instead  of  by  common-law  rule,  such  mode 
will  not  be  disturbed. — Backus  vs.  Minor,  S 
Cal.  281,  234;  Auzerals  vs.  Naglee,  74  Cal.  60, 
71,  16  Pac.  Rep.  871.  See  Anderson  va  Per- 
kins, 10  Mont  154,  169.  26  Pac  Rep.  92;  Marye 
va  Strouse,  6  Fed.  Rep.  483,  491,  6  Sawy.  204, 
212;  Sayward  vs.  Dexter,  72  Fed.  Rep.  768,  768. 

As  to  rules  for  eompounding  interest,  see 
monographic  note  60  Am.  Dec  287-292. 

6.  When  parties  themselves  settle  their  ac- 
counts without  charging  each  other  with  in* 
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terest,  it  Is  not  in  accordance  with  law  or 
«quity  to  go  beyond  such  settlements  for  pur- 
pose of  allowing  interest  in  favor  of  one  party 
against  other,  and  transactions  anterior  to 
them  and  included  In  them  are  not  interest- 
bearing. — Chandler  vs.  People's  Sav.  Bank,  61 
CaL  401.  403,  66  Cal.  498,  499,  4  Pac.  Rep.  602. 
See  HoJfces  vs.  Hosford,  17  Vt  616;  Martin  vs. 
Beckwith,  4  Wis.  219;  Ryan  D.  Co.  vs.  Hvomb- 
sahl,  92  Wis.  62,  63,  66  N.  W.  Rep.  878. 

7.  BANK  DlSPOSIT^No  Interest  until  de- 
■uind  and  refnsaL — ^Interest  is  not  allowable 
on  special  deposit  in  bank  until  after  demand 
and  refusal  to  pay. — ^Anderson  vs.  Pacific  Bank, 
112  Cal.  698,  603,  62  Am.  St  Rep.  228.  44  Pac 
Rep.  1063,  82  L.  R.  A.  479. 

8.  Where  money  is  deposited  In  commeroial 
bank,  without  any  agreement  as  to  payment 
of  interest  thereon,  no  interest  can  be  claimed 
until  demand  is  made  for  money  and  is  re- 
fused.— City  of  Los  Angeles  vs.  City  Bank,  100 
CaL  18,  22,  S4  Pac.  Rep.  610. 

••  After  suspension* — When  bank  suspends 
business  and  refuses  to  pay  its  depositors.  It 
thereafter  detains  moneys  which  it  received  to 
their  use,  and  under  provisions  of  code  must 
be  held  liable  for  interest  thereon. — ^McGowan 
vs.  McDonald,  111  Cal.  67,  72,  62  Am.  St  Rep. 
149,  48  Pac   Rep.  418. 

It.  Bailee  havlnir  diselalmed  kls  relation  as 
snehy  cannot  claim  right  of  bailee  to  require 
demand  for  money  In  his  hands,  before  Interest 
is  charged  against  him. — Dickinson  vs.  Owen, 
11  Cal.  71,  76.  See  Cummings  vs.  Howard,  68 
CaL  603,  605  (demand  not  necessary  where 
becomes  due  under  contract  or  happening  of 
particular  event). 

11.  CITY  HAI.L  CONSTRUCTION  BONDS— 
Interest  on. — ^Under  Stats.  1875-6.  p.  864,  inter- 
est was  payable  on  "City  Hall  construction 
bonds.*' — Jordan  vs.  Hubert,  64  CaL  260,  261. 

13.  COMMISSIONBRS'  NOTB  says:  "The 
change  from  seven  to  ten  per  cent  in  the  cases 
put  in  the  text  was  made  In  1870." 

15,  CONSTRUCTION  OF  IjAWB  RELATING 
TO  INTEREST — In  general. — ^Legislature  has 
power  to  impose  on  p^st  Indebtedness  rate  of 
interest,  or  in  absence  of  specific  contract  as 
to  Interest,  to  Increase  legal  rate,  but  such 
statute  operates  only  on  future  rights. — Cum- 
mings vs.  Howard,  63  CaL  603,  505. 

14.  Legislature  had  power  to  impose  upon 
all  debtors  interest  from  date  of  adoption  of 
code,  by  way  of  compensation  for  delay  In 
payment  of  money  already  due,  and  such 
statute  is  not  retrospective,  since  It  operates 
only  on  future  rights  of  parties. — Dunne  vs. 
Mastick.  60  CaL  244,  247. 

As  to  allowanee  of  Interest  as  damageoy  sea 
par.  2  this  note. 

16.  Statutes  fixing  the  rata  of  Interest  are 
In  derogation  of  common  law  and  must  be 
strictly  construed. — ^Raun  vs.  Reynolds,  11  CaL 
14,  19. 

Donbted  In  Catron  vs.  Lafayette  Co..  126  Mo. 
67,  71,  28  S.  W.  Rep.  821.  See  ante  1 1916  note 
par.  8. 

16.  Where  bonds  are  Issued  under  special 
statute,  interest  on  such  bonds  Is  to  be  regu- 
lated entirely  by  such  special  statute,  and  not 


by  general  laws  on  subject  of  interest- 
Bates  vs.  Gerder,  82  CaL  660,  662,  22  Pac  Rep. 
1116.  See  Davis  vs.  Yuba  Co.,  76  CaL  452,  IS 
Pac  Rep.  874.  17  Id.  633;  Davis  vs.  Sacramento, 
82  CaL  662,  563,  22  Pac  Rep.  1118. 

17.  Act  of  18S0  to  regulate  interest  of 
money,  as  amended,  was  intended  to  prohibit 
interest  when  not  provided  for  by  written  con- 
tract, except  in  cases  therein  mentioned.^ 
Dunne  vs.  Mastick,   60  CaL   244,   247. 

18.  Aet  of  18d8  reduced  rate  of  interest 
from  ten  to  seven  per  cent  per  annum,  and 
from  time  when  this  act  took  effect  interest 
on  amount  which  become  due  prior  thereto 
should  bo  computed  at  seven  per  cent  per  an- 
num, in  absence  of  contract  for  another  rate 
of  Interest — ^White  vs.  Lyons,  42  CaL  279, 
284.  Approved  in  Randolph  vs.  Bayue,  44 
CaL  866,  869. 

19.  Act  of  March  80.  1868.  reducing  the 
legal  rate  of  interest  from  ten  to  seven  per 
cent  per  annum,  was  only  prospective  In  its 
operation  and  was  not  Intended  to  take  away 
or  impair  rights  which  had  already  accrued 
under  prior  statute. — ^White  vs.  Lyons,  42  Cal. 
279,  284.  Approved  in  Randolph  vs.  Bayue,  44 
CaL  866,  869.  See  Bullook  vs.  Boyle,  1  Hott. 
Ch.  (N.  Y.)  294;  Thornton  vs.  Fitzhugh,  4 
Leigh   (Va.)    209. 

20.  Same — Ponctnatlon  disregarded. — First 
section  of  act  of  1868  (Stats.  1867-8,  p.  663) 
to  regulate  interest  Is  in  the  same  words  as 
first  section  of  the  act  of  1860,  except  that 
word  "seven"  is  Inserted  in  place  of  word 
"ten."  but  in  act  as  printed  In  statutes  of 
1867-8,  semicolons  are  in  two  places  inserted 
where  commas  are  found  In  the  act  of  1850; 
these  are  obviously  clerical  or  typographical 
errors;  but  if  such  Is  not  the  case,  punctuation 
would  not  be  permitted  to  have  effect  to 
render  statute  absurd;  recognized  construction 
of  S  1  of  the  act  of  1850  is  applicable  to  same 
section  of  the  act  of  1868. — Randolph  va 
Sayue,  44  Cal.  866,  869.  See  Iowa.  Strohm 
vs.  Iowa  City,  47  Iowa  42.  46.  Ohio.  Shriedley 
vs.  State,  23  Ohio  St  130  (puncuation  disre- 
garded or  made  to  conform  to  clear  intention). 
Tex.  Murray  vs.  State,  21  Tex.  App.  620,  631, 
67  Am.  Rep.  628,  2  S.  W.  Rep.  767. 

SI.  This  section  does  not  apply  to  state  In* 
debtednessy  and  state  is  not  liable  to  pay  in- 
terest on  its  debts,  unless  Its  consent  to  do  so 
has  been  manifested  by  an  act  of  Its  legisla- 
ture, or  some  lawful  contract  of  its  executive 
ofllcers. — Sawyer  vs.  Colgan,  102  CaL  283,  293, 
86  Pac.  Rep.  580;  Molineux  vs.  State,  109  CaL 
878,  380,  60  Am.  St  Rep.  49.  42  Pac.  Rep.  34. 
See  Carr  vs.  State  ex  rel.  Coetlosquet.  127  Ind. 
204,  22  Am.  St  Rep.  624,  26  N.  E.  Rep.  778, 
11  L.  R.  A.  870;  United  States  vs.  North  Caro- 
lina, 136  U.  a  211,  bk.  84  L.  ed.  886,  10  Sup. 
Ct  Rep.   920. 

29.  Sections  101S»  1917  relate  to  Interest  as 
compensation  or  damages  between  parties  to 
an  action,  and  as  language  of  statute  is  gen- 
eral and  does  not  include  state  or  any  of  its 
political  subdivisions,  state  Is  not  bound  by 
general  words  of  statute  whloh  would  operate 
to  establish  right  of  action  against  it — 
Savings  ft  L.  Soc  vs.  San  Francisco,  181  CaL 
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866,  86S,  6S  Pac  Rep.  665;  Columbia  Say.  Bank 
V8.  Loa  Ansrles,  137  Cal.  467,  471,  70  Pac.  Rep. 
808.  See  Mayrhofer  va.  Board  of  Education, 
89  Cal.  110,  28  Am.  St  Hep.  451,  26  Pac  Rep. 
646;  Wlttaker  vs.  Tuolumne,  96  CaL  100,  SO 
Pac.  Rep.  1016. 

23.  Sections  1916,  1917  do  not  apply  to  re- 
covery of  interest  on  money  paid  under  pro- 
test to  county  or  state  for  taxes. — Savings  A 
Lk  Soc  vs.  San  Francisco,  181  CaL  866,  868, 
68  Paa  Rep.  666. 

34.  Unpaid  Trarauita  of  re«kimatlOB  dla* 
tricts — Statute  arovemlns^* — ^Unpaid  warrants 
of  reclamation  districts  which  are  made  to 
bear  interest  under  H  8466  and  8467  of  Politi- 
cal Code,  such  interest  is  to  be  computed  at 
rate  of  seven  per  cent  per  annum,  as  fixed 
by  i  1917,  and  they  are  not  groverned  by  the 
County  Government  Act  providing  for  five  per 
cent  interest  upon  warrants  not  paid  for  want 
of  funds. — National  Bank  vs.  Greenlaw,  184 
Cal.  673,  676,  66  Pac.  Rep.  96ir. 


CONTRACT    FOR    INTBRESST— Law    ef 
ttme  and  place  arovcma. — ^Interest  follows  the 
contract    according:    to    law    In    existence    at 
tlmo  and  place  of  contract,  or  of  performance 
of  It,  and  subsequent  change  of  legal  rate  of 
Interest  does  not  afTect  contract. — ^Aguirre  vs. 
Packard,    14    Cal.    171,    172,    78   Am.    Dec.    646. 
Coaa.     See    Seymour    vs.    Continental    L.    Ins. 
Co.,  44  Conn.  800,  26  Am.  Rep.  469;  Hinman  vs. 
Goodyear,  66  Conn.  210,  14  Atl.  Rep.  804.    Kan. 
Getto    vs.    Friend,    46    Kan.    24,    26    Pac.    Rep. 
478.     Ky.    Lee  vs.   Davis,  1  A«   K.   Marsh,   379, 
10   Am.   Dec.    746.  Neb.  Richardson   vs.   Camp- 
bell,  84   Neb.   181,   33   Am.   St.   Rep.   683,   51   N. 
W.   Rep.   753.     N.  J.    North   River  M.   Co.   vs. 
Shrewsbury  Church,   22  N.  J.  L.    (2   Zab.)    424, 
63  Am.  Dec  258.     N.  T.    O'Brien  vs.  Young,  96 
N.  Y.  428,  47  Am.  Rep.  64.     S.  C.    Goggans  vs. 
Turnipseed,  1  S.  C.  80,  98  Am.  Dec.  897. 

26.  Contract   slleat   as   to   rate   of  Interest^ 

interest  will  be  computed  at  legal  rate  au- 
thorized by  statute,  and  If  such  rate  is 
changed,  computation  of  interest  will  be 
changed  in  accordance  therewith  from  date 
of  statutory  change. — Cummings  vs.  Howard, 
68  Cal.  603,  606. 

27.  Where  contract  for  payment  of  money 
does  not  provide  for  payment  of  Interest,  legal 
interest  is  payable  on  money  from  time  it 
becomes  due  under  contract. — Jones  vs. 
Gardner.  67  CaL  641,  642. 

28.  Rate  after  breach  of  contract. — ^Where 
rate  of  interest  is  stipulated  in  note  and 
mortgage  it  remains  chargeable,  after  breach 
thereof  as  before,  until  contract  Is  superseded 
by  verdict,  or  other  new  obligation,  and  91917 
does  not  afTect  question. — Casey  vs.  Gibbons, 
136  Cal.  868,  371,  68  Pac.  Rep.  1082.  See  Kohler 
vs.  Smith,  2  Cal.  697,  66  Am.  Dea  869;  Malone 
vs.  Roy,  107  Cal.  618,  40  Pac.  Rep.  1040. 

29.  A  CRBDITOR  HOU>ING  FUNDS  OF  A 
DEBTOR — Bflcct  of. — ^Where  one  party  holds 
in  his  hands  sufficient  funds  to  pay  interest 
on  debt  due  him  from  another  party,  but  does 
not  do  so,  and  is  not  obligated  to  do  so,  debt 
will  still  continue  to  draw  simple  interest.— 
Laughlin  vs.  Wright,  68  CaL  118,  114. 

*^     DAMAOBS— Whom     Interest     la«— When 


Interest  is  not  specified  in  contract,  but  an- 
nexed as  incident  by  statute,  it  is  allowed  as 
damages  for  the  refusal  to  pay  debt. — Dunne 
vs.  Mastick,  60  Cal.  244,  247. 
See  par.   2  this  note. 

81«     INDIAN  UTAR   BONDS— INTEREST   ON. 

—State  not  liable  for  interest  on  matured 
coupons  of  certain  Indian  war  bonds  issued 
under  Stats.  1851,  p.  620. — ^Molineux  vs.  State, 
109  CaL  378,  881,  60  Am.  St  Rep.  49,  42  Pac. 
Rep.  84;  Davis  vs.  State,  121  CaL  210,  212.  68 
Pao.  Rep.  666. 

Sa.  LEGAL  INTEREST  ONLY^In  absence 
of  contract. — Law  does  not  tolerate  payment 
of  more  than  legal  interest  upon  money,  ex- 
cept where  there  is  express  written  agree- 
ment therefor. — Crosby  vs.  McDermitt,  7  CaL 
146,  148;  Smith  vs.  Johnson,  28  CaL  63.  64. 
See  Wenger  vs.  Taylor,  89  Kan.  764,  768,  18 
Paa  Rep.   911. 

88.     SabscQncnt     advances     to     ship-owncra 

will  bear  only  legal  rate  of  interest  where 
there  is  no  express  written  agreement  as  to 
rate  of  interest,  notwithstanding  fact  that 
first  advancement  was  made  under  agreement 
for  greater  interest  than  legal  rate. — Marzlon 
vs.  Pioche,  8  CaL  522,  637. 

84.  MEXICAN  LA^W— Rcgnlatcd  Interest^ 
when. — Contract  made  before  passage  of  our 
statute  on  subject  of  interest,  is  regulated  by 
Mexican  law  obtaining  at  and  prior  to  1849. 
— ^Macoleta  vs.  Packard,  14  Cal.   178,  179. 

85.  Rate  of  Interest  nndcr. — Legral  rate  of 
Interest  in  California  under  Mexican  law  was 
six  per  cent. — Macoleta  vs.  Packard,  14  CaL 
178.  179. 

88.  MORTGAGE  REDEMPTION  —  Interest 
allowed. — Where  party  was  allowed,  by  de- 
cree of  court,  to  redeem  from  sale  made  on 
foreclosure  of  mortgage  after  statutory 
period  of  redemption  had  expired,  it  cannot 
be  objected  that  fixing  of  seven  per  cent  per 
annum  interest  for  redemptors  to  pay  In 
order  to  redeem  was  prejudicial  to  mortgager, 
and  If  mortgagee  does  not  complain  mort- 
gager has  no  right  to. — Renson  vs.  Bunting, 
141  CaL  462,  466,  75  Pac.  Rep.  69. 

87.  NOTE  PAYABLE  IN  THREE  MONTHS 
— Interest  payable  semlannoally. — If  note 
should  be  paid  or  sued  upon  intermediate  half 
year,  full  interest  up  to  that  date  would  bo 
due  and  payable. — Chafoin  vs.  Rich,  92  CaL 
471,  474,  28  Pac  Rep.  488. 

88.  MONEY  FimmSHBD  TO  CARRY  OlfT 
CONTRACT — No  Interest,  when. — ^In  contract 
whereby  one  party  was  to  furnish  his  ser- 
vices and  experience,  and  other  party  was  to 
furnish  money  to  carry  out  purpose  of  con- 
tract, profits  to  be  equally  divided  between 
them,  party  furnishing  money  Is  not  entitled 
to  Interest  thereon,  unless  it  is  so  expressly 
provided  in  agreement. — Tirrell  vs.  Jones,  Z9 
CaL  666,  667.  See  Adams  vs.  Lambard,  80 
CaL   426,   488,  489,   81  Pac.   Rep.  180. 

88.  PARTNERSHIP  AGREEMENT— Ltabll* 
Ity  for  Interest* — Where  partnership  agree- 
ment provided  that  interest  becoming  duo 
after  date  thereof  on  all  overdue  accounts, 
should  be  borne  and  paid  equally  between 
partners.    Interest    on    subsequent    Indebted* 
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netw  created  with  express  consent  of  one  of 
partners,  should  be  borne  equally  between 
them. — Boskowits  vs.  Nickel,  97  Cal.  19,  20* 
SI  Pac.  Rep.  782. 

44k  PAl^irNBROKBRS— l4BOAIi  RATES  FOR. 
^Riiphts  of  pledseor  to  pawnbroker  for  loan, 
and  on  which  he  afirrees  to  pay  seven  per  cent 
per  month  Interest,  may  recover  same  by 
tenderinsT  to  pawnbroker  principal  sum  due 
with  interest  at  rate  of  four  per  cent  per 
month,  that  beinsr  legral  rate  which  pawn- 
brokers may  charge  for  loans  on  pledges. — 
Jackson  vs.  Shawl,  29  Cal.  267,  272;  Sx  parte 
Lichtenstein,  67  Cal.  869,  860,  66  Am.  Rep. 
713,  716,  7  Pac.  Rep.  728.  See  Youngblood 
vs.  Birmingham,  T.  A  8.  Co.,  96  Ala.  621,  626, 
36  Am.  St.  Rep.  246,  248,  12  So.  Rep.  671,  *86 
U  R.  A.  246;  Bott  vs.  Pratt,  88  Minn.  828,  68 
Am.  Rep.  47,  61,  28  N.  W.  Rep.  287. 

41.  promise:  to  pay  desbt  which  has 
beeuf  discharges)  by  insoltesncy  pro- 

CEBDIIVGS  will  only  bear  interest  at  legal 
rate. — ^Lambert  vs.  Schmalz,  118  CaL  88,  88, 
60  Pao.  Rep.  18. 


4X  PROPERTY  TURNESD  OTSSR  TO  AP- 
PLY ON  DE2BTS — ^No  Interest  on. — Where  per- 
sonal property  is  turned  over  by  one  party 
to  another,  under  agreement  by  which  second 
party  is  to  sell  property  and  to  apply  pro- 
ceeds to  payment  of  first  party's  debts,  sec- 
ond party  cannot  be  charged  with  interest  on 
amount  realized  by  her  from  sale  of  such 
property  when  it  appeared  that  she  applied  it 
all  and  more  to  payment  of  first  party's 
debts,  in  pursuance  of  agreement. — Story  & 
I.  a  Co.  vs.  Story,  100  Cal.  80,  41,  84  Pac.  Rep. 
671, 

4S.  RULES  FOR  COMPUTING  INTBREST— 
Partial  payments  having  been  made^  is,  that 
if  partial  payment  exceeds  amount  then  due 
for  interest,  principal  sum  and  interest  should 
be  added  together  and  payment  deducted,  and 
remainder  would  bear  interest  until  next  pay- 
ment, but  if  Interest  due  at  time  of  partial 
payment  exceeds  amount  paid,  payment  should 
be  credited  on  accrued  interest  and  balance 
of  unpaid  interest  should  be  added  to  in- 
terest afterwards  accruing  until  next  pay- 
ment, and  80  on  successively  with  each 
payment. — In  re  Estate  Den,  86  Cal.  692,  694; 
Tndart  vs.  Den.  116  Cal.  533,  646,  68  Am.  St. 
Rep.  200,  48  Pac.  Rep.  618.  See  Anderson  vs. 
Perkins,   10  Mont.  164,  159,  26  Pac.  Rep.  92. 

44.  Rule  for  casting  Interest  when  partial 
payments  have  been  made,  is  to  apply  pay- 
ment in  first  place  to  discharge  of  Interest 
then  due:  if  payment  exceeds  interest,  sur- 
plus goes  towards  discharging  principal,  and 
subsequent  interest  is  to  be  computed  on 
balance  of  principal  remaining;  if  payment 
be  less  than  Interest,  surplus  of  interest  must 
not  be  taken  to  augment  principal,  but  inter- 
est continues  on  former  principal,  until  period 
when  payments  taken  together  exceed  inter- 
est then  due. — Backus  vs.  Minor,  8  Cal.  231, 
234. 

45.  Different  rates  of  computation — Rule 
In  Wblte  vs.  Lyons. — Where  case  is  such  that 
different  rates  of  interest  are  allowed  for  dif- 
ferent periods,  because  of  amendments  to  stat- 


utes, rule  for  computation  of  interest  Is 
correctly  stated  In  White  vs.  Lyons,  42  Cal. 
S79. — Randolph    vs.    Bayue,    44    Cal.    866,    869. 

4e.  STOCK  MARGIN— No  Interest  on«— -In- 
terest cannot  be  recovered  on  money  volun- 
tarily paid  for  purchase  of  stocks  on  margin 
to  be  delivered  at  future  day,  in  contravention 
of  provisions  of  constitution. — Baldwin  vs. 
Zadig,  104  CaL  694,  696,  88  Pac.  Rep.  863,  722, 
166  U.  a  486,  bk.  41  U  ed.  1087,  17  Sup.  Ct. 
Rep.  689  (appeal  dismissed);  Parker  vs.  Otis, 
180  Cal.  822,  882,  92  Am.  St.  Rep.  66,  62  Pac. 
Rep.  671,  927.  See  Kullman  vs.  Simmons,  104 
Cal.   696,   88  Pac.  Rep.   862. 

47.  TAXB38  DO  NOT  BEAR  INTBR09T  un- 
less it  is  expressly  given  by  statute. — People 
vs.  Central  Pac  R.  Co.,  106  CaL  576,  696,  88 
Pao.  Rep.  905,  162  U.  &  91,  118,  160,  166,  bk. 
40  Li.  ed.  908,  16  Sup.  Ct.  Rep.  766  (afBrmed  on 
error). 

4&     TIHB     "WHRN     INTBRB9T     BB30INS.— 

In  the  absence  of  express  contract,  law  only 
awards  interest  upon  money  from  time  it 
falls  due. — City  of  Los  Angeles  vs.  City  Bank, 
100  CaL  18,  22,  84  Pac.  Rep.  610. 

49.  On  money  deposited  to  seeore  retnm 
of  property. — Interest  on  money  deposited  to 
secure  return  of  property  Is  not  recoverable 
from  date  of  deposit,  in  absence  of  agree- 
ment therefor,  but  only  from  date  of  demand 
for  repayment. — Barrere  vs.  Somps,  118  Cal. 
97,   103,   46    Pac.   Rep.   177. 

50.  On    deposit    on    real    estate    purchase. — 

Interest  does  not  run  on  deposit  made  on  pur- 
chase of  real  estate  until  after  title  has  been 
declared  imperfect  and  demand  made  for  re- 
turn of  deposit. — Hellman  vs.  Merz,  112  Cal. 
661,  668,  44  Pac.  Rep.  1079. 

61.  Under  contract  for  labor  and  materials. 

—Interest  is  payable  on  payments  due  under 
contract  for  repairs  and  for  materials  fur- 
nished and  labor  performed  for  building, 
from  time  it  became  due,  at  legal  rate. — 
Knowles  vs.  Baldwin,  126  CaL  224,  227,  67 
Pac.  Rep.  988. 

62.  On  claim  for  goods  sold. — In  absence  of 
agreement  to  pay  at  specific  date  for  goods 
purchased,  interest  runs  on  amount  of  claim 
therefor  from  time  of  filing  complaint  in  ac- 
tion to  recover  such  amount. — Lane  vs.  Tur- 
ner, 114  Cal.  396,  400,  46  Pac.  Rep.  290. 

68.  On  bond  of  connty  treasurer. — ^Legal  In- 
terest is  recoverable  on  bond  of  county  treas- 
urer from  date  of  his  defalcation. — People  vs. 
Breyfogle,  17  CaL  604.  610. 

S4.  For  work  and  labor. — Plaintiff  cannot 
recover  Interest  on  amount  due  him  for  work 
and  labor  previous  to  filing  of  complaint. — 
HcFadden  vs.  Crawford,  89  CaL  662.  668. 

Interest  only  from  date  of  Judgment  where 
value  is  not  susceptible  of  ascertainment 
either  by  computation  or  reference  to  market 
rates. — Cox  vs.  McLaughlin,  76  Cal.  60,  70, 
71,  9  Am.  St.  Rep.  164,  171,  18  Pac.  Rep.  100; 
Easterbrook  vs.  Farquharson,  110  CaL  311,  817, 
42  Pac  Rep.   811. 

65.  On  claim  for  property  withheld. — Where 
property  to  which  party  is  entitled  to  posses- 
sion is  withheld  from  him  after  demand  made 
therefor,  party  is  entitled  to  interest  on  value 
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of  property  from  date  It  was  demanded.-— 
Black  vs.  Vermont  M.  Co.,  187  CaL  688,  686, 
70  Pac.  Rep.  776.  See  Kelly  ye.  McKlbben,  64 
Cal.  192;  Schmidt  vs.  Nunan,  68  CaL  871. 

SS,  Ob  claim  of  mmmemmmmnt  comtraet  asaliuit 
city. — ^Where  contractor  performs  work  on 
street  under  contract  with  municipal  corpora- 
tion, and  assessment  for  such  street  improve- 
ment is  declared  invalid,  contractor  is  only 
entitled  to  interest  on  amount  due  him  from 
city  from  date  when  assessment  was  declared 
invalid  and  at  legral  rate  of  interest. — Oafney 
vs.  San  Francisco,  72  CaL  146,  168,  18  Pac  Rep. 
467. 

07.  For  work  and  labor  •n  oftlBe, — ^Where 
plaintiffs  aerreed  with  defendants  to  furnish 
certain  materials  and  labor  on  mine,  for  which 
defendant  aerreed  to  pay  them  out  of  first  pro- 
ceeds of  mine,  after  deductingr  expenses,  and 
then  failed  entirely  to  work  mine,  plaintiffs 
were  entitled  to  interest  on  amount  of  their 
claim,  to  commence  after  reasonable  time  had 
elapsed  from  time  when  such  materials  and 
work  had  been  furnished.— Love  vs.  Mabury, 
69  Cal.  484,  485. 

68.  Under  aftrcemeat  to  bay  and  sell  ma- 
ehinery. — Where  two  parties  enter  into  aerree- 
ment  to  buy  and  sell  machinery,  one  party  to 
furnish  capital  and  other  party  to  furnish  his 
services,  skill,  and  experience,  business  being: 
conducted  in  name  of  first  party,  who  re- 
ceived possession  of  all  of  machinery  purchased, 
sold  same,  and  kept  accounts  of  transactions 
and  of  moneys  received  and  paid  out,  render- 
iner  to  second  party  from  time  to  time  account 
thereof,  first  party  Is  accountable  to  second 
party  for  interest  on  his  share  of  profits  from 
time  they  became  due  and  demand  was  made 
therefor,  at  legal  rate  of  interest. — Falkner 
vs.  Hendy,  80  CaL  636.  646,  22  Pac.  Rep.  401. 

RO.  Under  mcGhanlc*s  lien. — Where  contract 
under  which  mechanic's  lien  is  filed  specifies 
time  of  payment  for  materials  furnished  or 
work  done,  interest  can  be  recovered  from  time 
action  was  commenced  to  foreclose  lien. — Pa- 
cific Mut.  L.  Ins.  Co.  vs.  Fisher,  106  CaL  224. 
283,  89  Pac.  Rep.  758.  See  Lane  vs.  Turner, 
114  CaL  896.  400,  46  Pac.  Rep.  290.  Md. 
Trustees  etc  vs.  Heise,  44  Md.  472.  Mass. 
Johnson  vs.  Boudry,  116  Mass.  196.  Ores; 
William ette  Falls  T.  &  M.  Co.  vs.  Riley,  1 
Oregr.  183. 

60.  Claim  for  fnneral  expenses^  when  al- 
lowed by  court,  bears  interest  at  seven  per 
cent  from  date  of  its  allowance,  as  if  account 
was  not  "claim**  which  needed  to  be  presented 
and  allowed,  and  does  not,  therefore,  rank  as 
judgrment,  still  by  presentation  and  allowance 
balance  was  ascertained  and  interest  com- 
menced at  that  time  under  i  1917. — In  re  Estate 
Cummins,  148  CaL  525,  627.  77  Pac.  Rep.  479. 

61.  UNLiaiTIDATED  CLAIM  OR  DAMAGES 
— No  Interest  on. — Interest  is  not  allowed  on 
unliquidated  damages  or  demands. — Cox  vs. 
McLaugrhlin,  76  CaL  60,  67,  9  Am.  St.  Rep.  164, 
18  Pac.  Rep.  100  (Temple.  J.,  dissentlngr); 
Hewes  vs.  Germain  F.  Co..  106  Cal.  441,  448, 
89  Pac.  Rep.  853;  Easterbrook  vs.  Farquharson, 
110  CaL  811,  817,  42  Pac  Rep.  811;  Swinner- 
ton  vs.  Argonaut  L.  &  D.  Co.,  112  CaL  376.  379, 
44  Pac.  Rep.   719;  Ferrea  va  Chabot,   121  CaL 


288,  887,  68  Pac  Rep.  689,  1092.  See  Coburn  vs. 
Ooodall,  72  Cal.  498,  1  Am.  St.  Rep.  75,  14  Pac 
Rep.  190;  McMurtry  vs.  Kentucky  C.  R.  Co., 
84  Ky.  462,  1  S.  W.  Rep.  816  (no  interest  on 
damaeres  for  personal  injuries,  whether  arise 
ex  contractu  or  ex  delicto). 

COMPARBt  Sullivan  vs.  McMillan,  87  Fla. 
184,  148,  68  Am.  SL  Rep.  289,  19  So.  Rep.  840, 
wherein  it  is  said:  "It  cannot  be  doubted  that 
the  ancient  rule  is  adverse  to  the  assessment 
of  Interest  upon  unliquidated  demands.  More 
liberal  Ideas  as  to  the  allowance  of  interest 
prevails  in  modern,  especially  in  American, 
authorities;  and  in  the  allowance  of  Interest 
distinction  is  practically  obliterated  between 
liquidated  and  unliquidated  demands  .  •  • 
there  is  no  reason  in  nature  of  thingrs  why  fact 
of  demand  beingr  unliquidated  should  debar 
plaintiff  from  receivincTf  or  exempt  defendant 
from  paying,  interest.*' 

62.  Interest  on  claim  which  Is  uncertain 
and  unliquidated  demand,  and  where  amount 
due  cannot  be  ascertained  from  face  of  con- 
tract, but  it  is  to  be  settled  by  process  of  law, 
cannot,  eo  nomine,  be  allowed. — Brady  vs.  Wil- 
coxson,  44  CaL  289,  246. 

See  authorities  on  last  paragraph. 

Disapproved!  Jacksonville,  T.  &  K.  W. 
R.  Co.  vs.  Peninsular  Im  Trs.  &  Mfg.  Co.«  27 
Fla.  1,  140.  9  So.  Rep.  661,  17  L.  R.  A.  83n. 

63.  Same — For  services. — In  action  to  re* 
cover  reasonable  value  of  services  amount, 
character  and  value  of  which  can  only  be 
established  by  evidence,  or  by  accord  between 
parties,  and  which  are  not  susceptible  of  as- 
certainment either  by  computation  or  by  ref- 
erence to  market  rates,  plaintiff  is  not  entitled 
to  interest  prior  to  verdict  or  Judgrment. — 
Swinner  ton  vs.  Argonaut  Lk  &  D.  Co.,  112  <^L 
875,  879,  44  Pac.  Rep.  719;  Macomber  va  Blge- 
low.  128  Cal.  582,  535,  66  Pac.  Rep.  449.  See 
Brady  vs.  Wilcoxson.  44  CaL  239;  Cox  vs.  Mc- 
Laughlin, 76  CaL  60,  9  Am.  St.  Rep.  164,  Ig 
Pac.  Rep.  100. 

64.  Where  subcontractor's  claim  for  ^woric 
and  labor  Is  nnllqnldated  and  incapable  of  as- 
certainment until  fixed  by  judgment  of  court, 
interest  cannot  be  allowed  upon  his  claim  prior 
to  rendition  of  judgment. — ^Macomber  vs.  Bige- 
low,  126  CaL  9.  15,  58  Pac  Rep.  812;  Hines  vs. 
Miller,  126  CaL  683,  685,  59  Pac.  Rep.  142.  See 
Cox  vs.  McLaughlin.  76  CaL  60,  9  Am.  St.  Rep. 
164,  18  Pac  Rep.  100;  Easterbrook  va  Farqu- 
harson, 110  CaL  811.  42  Pac.  Rep.  811;  Swinner- 
ton  vs.  Argonaut  Ia  &  D.  Co.,  112  CaL  876,  44 
Pac.  Rep.  719. 

65.  Wbere    amount    of    serrlces    sued    for» 

their  character  and  value  can  only  be  estab- 
lished by  evidence  in  court,  or  by  accord  be- 
tween parties,  and  are  not  susceptible  of 
ascertainment,  interest  cannot  be  recovered 
prior  to  verdict  or  Judgrment. — Cox  va.  Mc- 
Laughlin, 76  CaL  60,  71,  9  Am.  St.  Peo.  164. 
18  Pac.  Rep.  100. 

66.  UTAITBR  OF  MORTGAGE)  AS  AKPCCT* 
ING    INTEREST     ON    MONEY    ADVANCED. — 

Where  assignee  of  mortgagee  agreed  to  waive 
lien  of  mortgage  in  favor  of  one  who  advanced 
money  to  rebuild  buildings  on  premises  which 
had  been  destroyed  by  fire,  nothing  being  said 
with  regard  to  interest  to  be  charged  by  party 
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adTanelnff  money,   such  party  cannot   chargre      as  It  affects  mortgraere  of  stxch  assignee. — God- 
more    than    lesral   rate   of   interest   In   so   far      frey  vs.  Caldwell,  S  Cal.  101,  102. 

§1918.  SAME.  [BY  AGREEMENT,  ANT  KATE.]  Parties  may  agree  in 
writing  for  the  payment  of  any  rate  of  interest,  and  it  shall  be  allowed,  according 
to  the  terms  of  the  agreement,  until  the  entry  of  judgment. 

History:    Enacted  March  21,  1872. 
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Applied,  cited,  construed,  referred  to,  etc 
Accounts— 'Interest  on. 
Accounts  stated — Interest  on. 
Agreement  silent  as  to  interest — ^Effect. 
Clause  providing  for  rate  for  one  yeax^^ 

Effect  of. 
Construction  of  agreements  as  to  interest. 
Contract  for  interest — ^Bate  governed  by. 
Conventional     interest — ^Agreement     for 

must  be  in  writing. 
Existing  debt — ^Past  interest  on — ^Prom* 

ise  to  pay  more  than  legal. 
Same — ^Future  interest  on — Same. 
Guaranty  to  pay  balance  with  interes^— 

Effect  of. 
Increased  rate  contingent  upon  non-pay* 

ment. 
Interest  payable  after  demand. 
Interest     coupons — ^Interest     after     ma* 

turity. 
Lease  providing  for   appraisal — ^Interest 

on  amount  appraised. 
Money   received   under   ultra   vires   eon- 
tract — Interest  on. 
National  banks  may  agree  for  any  rate 

of  interest. 
Paying  debt  of  another — ^Interest. 
Promissory  notes — Interest  on— Sureties. 
Same — Same— How  computed. 
Same — Same — Waiver. 
Same — ^Same — Bedemption     from     mort* 

gage. 
Same — Same — ^Bights  of  sureties. 
Bate  after  maturity  of  loan — On  note. 
Becovery  of  interest — How  enforced. 
Theory  of  law  as  to  recovery  of  interest 

— ^Damages. 
Usury — Not  illegal. 
Same — Mexican  laws  affecting. 


1.  APPLIBD,  CITED,  CONSTRUBD,  RE- 
FERREJ)  TO,  etc..  In:  Hinds  vs.  Marmolejo, 
(0  Cal.  229,  232  (construed);  Farmers  Nat. 
Gol^  Bank  vs.  Stover,  60  Cal.  387,  893  (referred 
to);  Dean  vs.  Applesarth,  65  CaL  391,  893,  4 
Pac.  Rep.  876  (construed);  California  Nat. 
Bank  vs.  Ginty,  108  Cal.  148,  161,  41  Pac.  Rep. 
>8  (applied);  Boyce  vs.  FIsk,  110  Cal.  107.  112, 
42  Pac.  Rep.  478  (applied) ;  Blood  vs.  La  Serena 
L.  ft  W.  Co.,  118  C^al.  221,  229,  41  Pac  Rep. 
1017,  45  Id.  252  (construed);  Flngrer  vs.  Mc- 
Caughey,  114  Cal.  64,  66,  46  Pac.  Rep.  1004 
(applied);  Tndart  vs.  Den,  116  Cal.  633,  638 
vcoQstrued),  641  (applied),  642  (referred  to), 
Ii4f  (cov;8trned>,  646  (construed),  C8  Am.  St. 
Ii«p.  200,  18  Pac.  Rep.  618;  Kendall  vs.  Porter, 
120  Cal.  106.  109  (cited),  122  (ref«rred  to).  45 
Pac  Rep.  888,  62  Id.  148. 

As  to  agreement  to  pay  a  hiartaer  rate  of 
tetereat  after  maturity  or  after  date  apecl- 
fled,  see  post  1 1919  note  pars.  11-15,  and  mono- 
graphic note  68  Am.  Dec.  438. 

As  to  allovraiice  of  Interest,  special  and  Im- 


plied coatracts  for,  see  monographic  note  46 
Am.  St.  Rep.  190. 

As  to  compound  Intereat,  vrhcn  not  rccover- 
abicy  see  post  {1919  note  pars.  8-6  and  mono- 
Crraphic   note   84   Am.   Rep.   101. 

Aa  to  Increase  of  Interest  after  maturity, 
proTlslona  for,  when  valid,  see  monographic 
notes  63  Am.  Rep.  21;  91  Am.  St.  Rep.  684. 

See  post  i  1919  note  pars.  11-15. 

As  to  vrhcn  Interest  continues  at  conven- 
tional rate  after  maturity,  see  monographic 
notes  30  Am.  Rep.  47;  84  Am.  Rep.  263;  47  Am. 
Rep.  70. 

As  to  accord  as  to  Interest,  see  monographic 
note  by  Ernest  Watts,  20  L.  R.  A.  789. 

2.  ACCOUNTS'Interest  on.~Interest  will 
be  allowed  in  an  account,  at  rate  agreed  upon 
in  contract  sought  to  be  enforced,  according 
to  its  terms. — Hidden  vs.  Jordan.  28  Cal.  801, 
816. 

S.  Under  act  of  1860-70  concerning  interest, 
accounts  only  draw  interest  from  day  on  which 
they  are  settled  and  balance  is  struck. — Bank 
of  California  vs.  Nor t ham.  51  Cal.  387,  388; 
Cox  vs.  McLaughlin,  76  Cal.  60,  70.  9  Am.  St. 
Rep.  164.  171,  18  Pac.  Rep.  100;  Heald  vs. 
Hendy,  89  CJal.   632,  686,  27  Pac.  Rep.   67. 

4.  When  party  dealing  with  another  ren- 
ders account  current  of  other  mutual  trans- 
actions, charging  interest  at  specified  rate  on 
both  sides  of  account,  this  is  contract  in 
writing,  sufficient  under  statute  to  charge  him 
with  interest  at  rate  at  which  he  has  charged 
himself  on  transactions  embraced  in  this  ac- 
count. It  Is  in  substance  and  effect  contract 
by  him  in  writing  whereby  he  stipulates  to 
pay  that  rate  of  interest. — Pratalongo  vs. 
Larco.  47  Cal.  378.  384.  See  Marvin  vs.  Man- 
dell,  125  Mass.  662;  Mayre  vs.  Strouse,  5  Fed. 
Rep.  483.  6  Sawy.  C.  C.  204;  Van  Vleet  vs. 
Sledge.  46  Fed.  Rep.   743.   761. 

5.  In  action  at  law  for  conversion  on  non- 
delivery of  personal  property,  interest  may 
be  awarded  by  way  of  damages  for  breach  of 
contract,  and  there  are  even  more  cogent  rea- 
sons why  court  of  equity  should  adopt  same 
rule  in  settlement  of  long-standing  account 
between  parties. — Pujol  vs.  McKinlay,  42  Cal. 
669,    669. 

e.  ACCOUNT  STATED — Interest  on  runs 
from  its  date. — De  la  Cuesta  vs.  Montgomery, 
144  Cal.  115.  117.  77  Pac.  Rep.  887  (Bentty,  C. 
J.,  dissenting  on  ground  that  decision  aprainst 
that  of  Chandler  vs.  People's  Sav.  Bank,  61 
Cal.  401,  402,  a  case  not  noticed  in  opinion  of 
majority). 

7«  IVtacn  It  Is  the  universal  cuntoni  of  mer- 
chants to  charge  interest  after  thirty  days 
upon  monthly  balances  due  upon  open  ac- 
count, and  where  such  account  showing  inter- 
est charged  up  regularly  Is  received  by  debtor 
and    fully    understood    by    him,    and    becomes 
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stated,  debtor  Is  bound  to  pay  balance  found 
due,  even  if  it  included  interest  beyond  legal 
rate  (Temple,  J.,  and  Thornton,  X,  dissenting:). 
— ^Auzerals  vs.  Nafflee,  74  CaL  60,  72,  16  Pac 
Rep.  371. 

8.  Where  merchants  have  certain  way  of 
computtnir  Interest  on  accounts,  and  one  ren- 
ders to  another  account  stated  in  which  inter- 
est is  computed  according  to  customary  mode, 
and  no  objection  was  made  thereto  within  rea- 
sonable time,  it  amounts  to  affreement  that 
interest  should  be  computed  accordingr  to  the 
account. — Backus  vs.  Minor,  8  Cal.  231,  234, 
235.  See  Marye  vs.  Strouse,  6  Fed.  Rep.  483, 
491,  6  Sawy.  C.  C.  204,  212;  Sayward  vs.  Dexter, 
72  Fed.  Rep.  758,  768. 

See  par.  7  this  note. 

9.  AGRCBHCIVT  SIIiBNT  A8  TO  INTBR- 
BST — Effect. — Where  aerreement,  under  which 
creditor  secured  property  of  debtor,  is  silent 
as  to  interest,  no  interest  should  be  allowed* 
especially  where,  in  addition  to  payinff  in- 
debtedness out  of  property  and  all  advances 
made  thereon,  creditor  is  to  retain  an  interest 
in  property  in  consideration  of  use  of  money 
advanced. — Adams  vs.  Lambard,  80  CaL  426, 
438,  22  Pac.  Rep.   180. 

10.  CLAUSE  PROVIDINO  FOR  RATE  FOR 
ONE  YEAR — Effect  of. — Where  mortsagre  pro- 
vides for  payment  of  Interest  at  fifteen  per 
cent  per  annum  for  one  year,  and  was  silent 
as  to  rate  of  interest  to  be  paid  thereafter,  only 
legal  interest  can  be  recovered  after  expira- 
tion of  such  year. — Malone  vs.  Roy,  107  CaL 
518,   520,    40   Pac.   Rep.    1040. 

11.  CONSTRUCTION  OF  AGREEMENTS  AS 
TO  INTEREST. — ^Under  agreement  between  P 
and  M.  that  P  should  advance  money  to  M 
to  redeem  from  execution  sale,  for  which  he 
should  be  paid  interest  at  rate  of  two  and  one 
half  per  cent  per  month,  to  be  compounded 
quarterly,  on  his  advances,  and  that  after  re- 
demption he  should  advance  further  sum  suf- 
ficient to  make  whole  advance  |3,000,  for 
which  sum  M  was  to  give  his  note  and  mort- 
gage, at  same  rate  of  interest,  where  after 
redemption  and  taking  of  sherifTs  deed  to  fee 
he  made  no  tender  of  additional  sum  and  M 
did  not  tender  note  and  mortgage,  P  was  en- 
titled to  interest  on  his  advances  at  stipulated 
rate. — Pujol  vs.  McKinlay,  42  Cal.  659,  568. 

12.  Interest  is  not  allowable  to  party  fur- 
nishing money,  under  verbal  agreement,  by 
which  one  was  to  furnish  the  money  for  pur- 
chase of  certain  government  lands,  and  other 
party  was  to  furnish  his  experience  and  knowl- 
edge of  land  and  his  services  in  selecting  land 
to  be  purchased,  lands  to  be  sold  and  after 
deducting  the  amount  paid  therefor  balance 
to  be  equally  divided,  as  it  was  not  stipulated 
for  in  agreement. — Carpenter  vs.  Hathaway, 
87  Cal.   434,  439,  25  Pac.  Rep.   549. 

13.  CONTRACT  FOR  INTEREST— Rate  arov- 
erued  by. — Parties  may  agree  by  written  con- 
tract for  any  rate  of  interest  which  must  be 
allowed  until  entry  of  Judgment,  and  court 
of  equity  can  no  more  set  aside  such  con- 
tract in  absence  of  fraud,  as  being  oppressive, 
than  can  court  of  law. — Boyce  vs.  Flsk,  110 
Cal.  107,  112,  42  Pac.  Rep.  473.  See  Yndart  vs. 
Den,  116  Cal.  588,  642,  58  Am.  St.  Rep.  200,  48 
Pac.  Rep.  618. 


14.  Rate  of  Interest  agreed  upon  in  writinsr 
must  be  allowed  according  to  terms  of  agree- 
ment until  entry  of  Judgment. — ^Finger  vs.  Mc- 
Caughey,  114  CaL  64,  66,  45  Pac  Rep.  1004. 

15.  There  beinff  no  positive  law  to  con- 
trary, payment  of  Interest  may  be  subject  of 
contract  express  or  implied  in  cases  where, 
but  for  such  contract,  no  interest  could  be 
recovered. — ^Auzerais  vs.  Naglee,  74  Cal.  60,  71, 
15  Pac.  Rep.  871.  See  Marye  vs.  Strouse,  6 
Fed.  Rep.  483,  6  Sawy.  C.  C.  204,  205. 

le.  CONTENTIONAIi  INTEREST  —  Asroc- 
ment  for  most  bo  In  writing. — Parol  evidence 
is  not  admissible  in  any  case  for  purpose  of 
establishing  claim  of  interest  beyond  statu- 
tory rate;  such  claim  must  be  evidenced  by 
writing  or  it  is  invalid  and  cannot  be  en- 
forced.— Adler  vs.  Friedman,  16  Cal.  188,  140; 
Goldsmith  vs.  Sawyer,  46  Cal.  209,  213. 

17.  EXISTING  DBBT^PAST  INTEREST — 
Promise  to  pay  more  tkan  lesaL — Written 
promise  to  pay  more  than  legal  rate  of  inter- 
est upon  debt  already  contracted,  is  void  as 
to  excess  of  interest  over  the  legal  rate, 
agreed  to  be  paid,  before  date  of  written 
promise,  for  want  of  consideration,  as  indebt- 
edness was  only  consideration,  and  that  only 
bore  legal  rate  of  interest. — ^Adams  vs.  Hast- 
ings, 6  Cal.  126,  130,  65  Am.  Dec.  496.  See 
notes  68  Am.  Dec.  488;  65  Am.  Dec.  496;  72 
Am.  Dec.  102;  24  Am.  Rep.  62;  80  Am.  Rep.  47; 
47  Am.  Rep.  70. 

18.  Promlso  to  pay  In  fatnro  moro  than 
Icflral  rate  of  interest  upon  debt  already  con- 
tracted is  good,  as  forbearance  of  creditor  is 
sufficient  consideration  to  support  promise  as 
to  subsequent  rate  of  interest — ^Adams  vs. 
Hastings,  6  CaL  126,  130,  65  Am.  Dec.  496. 

19.  GUARANTY  TO  PAT  RAL.ANCE  TFITH 
INTEREST — BIToct  of. — Where  It,  being  in- 
debted to  firm  of  stock  brokers,  arranged  w^th 
E  that  he  should  carry  certain  stocks  for  him 
which  involved  payment  of  such  debt,  and  B 
guaranteed  to  make  good  any  loss  that  might 
be  sustained  in  reselling  said  stock  and  to 
pay  any  balance,  with  interest  at  one  and  one 
fourth  per  cent  per  month,  B  only  held  for 
such  interest  on  balance  remaining  due  to  E 
when  matter  was  closed  up,  but  L  could  be 
held  for  interest  at  seven  per  cent  per  annum 
on  any  payments  that  E  was  obliged  to  make 
in  caring  for  such  stock  from  date  of  such 
payments. — Marshall  vs.  Levy.  66  Cal.  236,  288, 
5  Pac.  Rep.  155. 

aO.  INCREASED  RATE  CONTINGENT  17P- 
ON  NON-PAYMENT^->It  is  competent  for  par- 
ties to  agree  upon  increased  rate  of  interest 
contingent  upon  non-payment  of  either  prin- 
cipal or  interest  when  due. — Finger  vs.  Mc- 
Caughey,  114  Cal.  64.  66,  45  Pac.  Rep.  1004. 
See  Thompson  vs.  Gorner,  104,  Cal.  168,  48 
Am.  St.  Rep.  81,  37  Pac.  Rep.  900. 

21.  INTEREST  PAYABLE  AFTER  DB- 
MANDy  it  is  error  to  compute  interest  unless 
demand  is  made. — Butler  vs.  Austin,  64  CaL 
S,   4,   27   Pac.  Rep.   787. 

22.  INTEREST-BEARING    COUPON    BONDS 

continue  to  bear  interest  after  their  matur- 
ity.—Kendall  vs.  Porter,  120  Cal.  106,  109,  45 
Pac.  Rep.  883,  52  Id.  148.  See  Kohler  vs. 
Smith,    2    Cal.    697,    56    Am.    Dec    860.      Coi 
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Beckwlth  ▼■.  Hartford  P.  ft  F.  R.,  29  Conou 
268,  76  Am.  Dec  599.  m.  People  ex  reL  Ger- 
man Ins.  Co.  vs.  Getzendaner,  187  III.  234,  84 
N.  E.  Rep.  297.  WUk  Pruyn  vs.  Mllwaulcee, 
18  Wis.  386.  Fed.  Cromwell  vs.  Sac  County, 
96  U.  a  51.  bk.  24  Lu  ed.  681;  Nash  vs.  El  Do- 
rado County,  24  Fed.  Rep.  252. 

98.  I^EASB  FROVIDINO  FOR  APFRAISAIj 
— latereat  on  amount  appraised^ — ^Where  lease 
provided  that  ten  days  before  its  termination 
property  should  be  appraised  by  appraisers 
appointed  as  therein  provided,  and  that  lessee 
should  pay  two  thirds  of  value  of  building  as 
thus  appraised,  and  in  default  thereof  should 
pay  Interest  on  such  amount  at  two  per  cent 
per  month,  and  appraisers  could  not  agrree  on 
value  of  property  and  lessee  was  obliged  to 
take  court  proceedlners  to  have  such  appraisal 
made,  he  cannot  be  held  for  such  interest  until 
after  judgment  In  court  proceedings  flxlnff 
amount  of  appraisal. — Easterbrook  vs.  Far- 
Quharson,  110  Cal.  811,  816,  42  Pac.  Rep.  811. 

See  ante  1 1917  note. 

S4.  MONET  RBCBITBD  UNDER  UliTRA 
VIRES  CONTRACT — Interest  on. — Where  cor- 
poration has  received  money  under  ultra  vires 
contract,  it  must  not  only  account  for  money, 
but  must  pay  Interest  thereon  at  legral  rate.^ 
Pauly  vs.  Pauly,  107  Cal.  8,  19,  48  Am.  St.  Rep. 
98,  40  Pac.  Rep.  29.  See  Seeley  vs.  San  Jose  M. 
ft  Ix  Co.,  69  Cal.  22;  Santa  Cruz  R.  Co.  vs. 
Spreckles,  66  Cal.  198,  3  Pac.  Rep.  661,  802, 
Gardner  vs.  Butler,  80  N.  J.  Eq.  (3  Stew.)  702, 
721,  724;  Twin  Lick  O.  Co.  vs.  Marbury,  91  U.  & 
687,  bk.  23  L.  ed.  828;  Leavenworth  Co.  vs.  Chi- 
cago, R.  L  &  P.  R.  Co.,  184  U.  S.  688,  707,  bk. 
S3  L.  ed.  1064,  10  Sup.  St.  Rep.  708;  Newcastle 
N.  R.  Co.  vs.  Simpson,  28  Fed.  Rep.  214. 

SB.  NATIONAL  BANK§  MAY  AGREE  FOR 
ANT  RATE  OF  INTEREST.— Under  {  6197  U. 
Sk  Rev.  Stats.,  when  taken  in  connection  with 
i  1918,  national  bank  may  lawfully  contract  for 
rate  of  interest  in  excess  of  that  allowed  by 
federal  statute. — Hinds  vs.  Marmolejo,  60  Cat. 
229.  232;  affirmed  in  Farmers  Nat.  Bank  vs. 
Stover,  60  CaL  887,  893;  California  Nat.  Bank 
vs.  Glnty,  108  Cal.  148,  161,  41  Pac.  Rep.  88. 
See  Rockwell  vs.  Farmers  Nat  Bank,  4  Colo. 
App.  662,  86  Pac.  Rep.  905;  Wiley  vs.  Star- 
buck,  44  Ind.  298;  Tiffany  vs.  National  Bank, 
86  U.  a  (18  Wall.)  409,  bk.  21  L.  ed.  862. 

aa.  PAYING  DEBT  OF  ANOTHER— Inter- 
est.— Where  one  pays  debt  of  another,  which 
debt  draws  Interest  at  ten  per  cent,  in  absence 
of  ag'reement  between  him  and  debtor  specify- 
ing rate  of  interest,  he  Is  only  entitled  to  legral 
interest  from  debtor  on  money  advanced  by 
him  to  pay  such  debt. — ^Hill  vs.  Eldred,  49 
Cal.  898,   401. 

37.  PROMISSORY  NOTES  —  Interest  on  — 
Sureties. — ^As  between  surety  on  note  and 
payee  thereof,  note  continues  to  be  binding: 
obllgration  on  surety  and  to  draw  Interest  at 
stipulated  rate  until  It  was  mergred  in  last 
Judfirment,  and  if  he  continues  to  flght  matter 
out  to  last  in  courts,  he  must  pay  additional 
Interest  accrulner,  althougrh  it  was  more  than 
could  have  been  collected  agralnst  his  principal. 
— Chafoin  vs.  Rich,  92  Cal.  471,  474,  28  Pac 
Rep.    488. 

2S.     Same  —  How     eompvted.  —  Where     note 


was  for  certain  sum  without  Interest,  but 
provided  In  case  of  non-payment  thereof  at 
maturity  it  should  bear  interest  at  ten  per  cent 
per  annum  until  paid,  interest  should  be  com- 
puted at  such  rate  from  its  date,  and  not 
from  time  of  default. — Main  vs.  Casserly,  67 
Cal.  127,  180,  7  Pac.  Rep.  426.  See  Kruts  vs. 
Robbins,  12  Wash.  7,  12,  60  Am.  St.  Rep.  871, 
875,  40  Pac  Rep.  416. 

29.  Same — ^Waiver. — Where  note  provides 
for  interest  at  rate  of  elgrht  per  cent  per  an- 
num payable  monthly  in  advance,  and  that  if 
said  principal  or  Interest  is  not  paid  when  due 
it  shall  thereafter  bear  interest  at  one  per  cent 
per  month,  one  per  cent  clause  is  not  penalty, 
but  contract,  and  if  payee  continues  to  accept 
payment  of  interest  after  principal  becomes 
due  at  rate  of  eigrht  per  cent  per  annum, 
waives  rlffht  to  claim  one  per  cent  per  month 
for  time  for  which  accepts  such  payments, 
but  for  no  longer. — ^Thompson  vs.  Gorner,  104 
Cal.  168,  170,  43  Am.  St.  Rep.  81,  87  Pac.  Rep. 
900. 

80.  Same — ^Redemption     from     mortaraare.— 

Where  party  delivered  his  note  for  borrowed 
money  with  Interest  thereon  at  four  per  cent 
per  month,  and  with  it  deed  absolute  in  form, 
but  intended  as  mortsaffe,  to  secure  loan,  he 
cannot  redeem  property  from  such  mortgrage 
without  payinff  Interest  as  contracted  for  in 
note. — ^Boyce  vs.  Flsk,  110  CaL  107,  112,  4i 
Pac.  Rep.  473. 

81.  Same — Rlarhts  of  svretles. — Where  sure- 
ties are  obliged  to  pay  note  which  drew  Inter- 
est at  three  per  cent  per  month,  they  cannot 
recover  against  maker  greater  interest  on 
what  they  have  paid  than  ten  per  cent  per 
annum,  as  rate  of  interest  fixed  in  note  was 
not  contract  or  agreement  in  writing:  between 
maker  and  sureties  on  note. — Smith  vs.  John- 
son, 28  Cal.  68,  64. 

S2.     RATE  AFTER  MATCRITT  OF  LOAN. — 

Money  loaned  bears  Interest  after  maturity 
of  loan  at  rate  agreed  upon  for  loan,  unless 
there  is  some  agreement  for  different  rate 
after  maturity  of  loan. — ^Kohler  vs.  Smith,  2 
Cal.  697,  698.  66  Am.  Dec.  369.  See  Guy  vs. 
Franklin,  5  Cal.  '416,  417;  Kendall  vs.  Porter, 
120  Cal.  106,  109,  46  Pac.  Rep.  883,  62  Id.  143. 
Conn*  Hubbard  vs.  Callahan,  42  Conn.  624, 
19  Am.  Rep.  664.  III.  Etnyre  vs.  McDaniel, 
28  111.  201,  208.  Iowa.  Hand  vs.  Armstrong, 
18  Iowa  324,  827.  Mass.  Union  Inst.  Sav.  vs. 
Boston,  129  Mass.  82,  91,  87  Am.  Rep.  810.  Mo. 
Borders  vs.  Barber,  81  Mo.  636,  645.  Nev. 
McLane  vs.  Abrams,  2  Nev.  199,  207.  Tenn. 
Overton  vs.  Bolton,  9  Helsk.  762,  24  Am.  Rep. 
867,  878.  Wis.  Spencer  vs.  Maxfleld,  16  Wis. 
178. 

88.  On  note. — ^Note  bears  same  rate  of  in- 
terest after  maturity  as  it  does  before,  if  It 
contains  no  provision  limiting  rate  after  ma- 
turity, even  though  it  is  made  payable  one 
day  after  date. — Shaw  vs.  Rlgby,  84  Ind.  876, 
877,  48  AuL  Rep.  96. 

84.  RECOTBRT  OF  INTEREST— How  en- 
forced.— Interest  is  part  of  contract,  and  may 
be  enforced  separately  or  In  connection  with 
other  obligations  of  same  contract. — City  of 
Los  Angeles  vs.  City  Bank,  100  CaL  18,  20, 
84    Pac.    Rep.    610. 
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85.  Special  agreement  to  pay  Interest  fflvea 
a  risht  of  action  to  recover  interest  whenever 
under  contract  it  becomes  due. — City  of  Los 
Angreles  vs.  City  Bank,  100  Cat  18,  20,  S4  Pac. 
Rep.   610. 

36.  When  Interest  Is  not  specially  con- 
tracted for  it  is  but  Incident  of  the  contract 
or  obligation,  and  cannot  be  recovered  in 
separate  action  after  payment  of  principal,  as 
in  such  cases,  except  as  provided  by  statute. 
It  is  recovered  not  as  interest  eo  nomine,  but 
as  damages  for  detention  of  principal  debt, 
or  for  failure  to  dischargre  obliiration. — City  of 
Los  Angeles  vs.  City  Bank,  100  CaL  18,  20, 
34  Pac.  Rep.  610.  See  American  Bible  Soc.  vs. 
Wells,  63  Me.  672,  28  Am.  Rep.  82;  Southern 
O.  R.  Co.  va  Moravia,  61  Barb.  (N.  Y.)  180; 
Tenth  Nat.  Bank  vs.  New  York,  4  Hun  (N.  Y.) 
429;  Tillotson  vs.  Preston,  8  John.  (N.  Y.)  229; 
Pake  vs.  Eddy,  16  Wend.  (N.  Y.)  76. 

87.     THSSORY   OF  UL^T  AS  TO  RS3COVBRY 


OF  INTBRBST — 'Dmmag^m, — ^Theory  of  law  is 
not  that  party  recovers  particular  note  or 
chose  in  action,  but  that  he  recovers  damages 
for  non-performance  of  contract,  and  in  cases 
of  failure  to  pay  money  due,  true  measure  of 
damages  is  amount  of  money  owing,  and  in- 
terest which  was  agreed  upon.  —  Quy  vs. 
Franklin,  6  CaL  416,  417;  Emerick  vs.  Tarns, 
6   CaL  166,   166. 

88.  USURY — Illegality  of  wholly  creature 
of  leslslatioiiy  and  in  this  state  nothing  has 
been  prescribed  by  legislature  to  relieve  par- 
ties from  contracts  providing  for  exorbitant 
rates  of  interest. — Coleman  vs.  Commins,  77 
CaL  648,  664,  20  Pac  Rep.  77. 

89.  Mexlcam  laws  aflectlnir  usury  were  not 
recognized  upon  settlement  of  state  of  Cali- 
fornia, although  they  had  never  been  abol- 
ished by  statute,  and  in  January,  1860,  no 
usury  law  was  in  force  in  this  state. — ^Fowler 
vs.  Smith*  2  CaL  39,  48. 


§  1919.  INTEBE8T  JftEOOMES  PAET  OF  PSINOIPAL,  WHEN.  The  parties 
may,  in  any  contract  in  writing  whereby  any  debt  is  secured  to  be  paid,  agree 
that  if  the  interest  on  snch  debt  is  not  punctually  paid,  it  shall  become  a  part  of 
the  principal,  and  thereafter  bear  the  same  rate  of  interest  as  the  principal  debt. 

HIetory:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  CommiBsioners'  note. 

8,4.  Compound      interest  —  Construction      of 

notes. 
6, 6.  Same— Cannot  be  higher  than  in  princi- 
pal debt. 
7.  Same — Constmction  of  §§  1918  and  1910. 
8,  9.  Same — Must  be  agreed  to  in  writing. 
10.  Same — Exception  to  rule. 
11-15.  Same — Must  bear  same  rate  as  principal 
debt. 

16.  Same — Same — ^Exception  to  rule. 

17.  Same — Not  affected  by  reduction  of  rate. 

18.  Same — Should  not  be,  when. 

1.  APPLIED,  CITBD,  COBTSTRUBD,  RB- 
FKRRED  TO,  etc.,  in:  Savings  &  Ix  Soc.  va 
Horton,  63  Cal.  105,  106  (construed);  Dean  vs. 
Applegrarth,  65  Cal.  391.  393,  .4  Pac.  Rep.  375 
(applied);  Finger  vs.  McCaughey,  114  Cal.  64, 
66,  45  Pac.  Hep.  1004  (applied);  Yndart  vs. 
Den,  116  Cal.  533,  636  (construed),  538  (con- 
strued), 539  (referred  to),  540  (referred  to), 
641  (referred  to),  542  (construed),  545  (con- 
strued), 546  (construed),  58  Ahl  St.  Rep.  200, 
48  Pac.  Rep.  618. 

2.  ConunUMioners'  note  says:  "This  lefiral- 
Izes  compound  interest." 

8.  COMPOUND  INTEREST — Constmctloii  of 
notes. — Interest  on  note  readingr  "with  inter* 
est  at  two  per  cent  per  month,  interest  pay- 
able monthly,  and  if  not  paid  to  become  part 
of  principal,"  is  at  rate  of  two  per  cent  per 
month,  compounded  monthly. — T&ge  vs.  Wil- 
liams,  54   Cal.   562,   564. 

4.  Note  containing'  stipulation  that  if  inter- 
est Is  not  paid  at  end  of  one  year  from  its 
date,  it  shall  become  a  part  of  principal,  looks 
to  compoundlnfiT  of  Interest  accruing  at  end  of 
year,  but  not  afterwards.  —  Finger  vs.  Mc- 
Caugrhey,  114  Cal.  64,  66,  45  Pac.  Rep.  1004. 
See  Doe  vs.  Vallejo,  29  Cal.  886.     In  re  Estate 


of  Den,   85  Cal.  692;  Dean  vs.  Applegarth,  65 
Cdl.    891,    893,    4    Pac.    Rep.    875. 

8.  Cannot  be  hlffber  than  stipulated  for  in 
principal  debt — Savings  &  L.  Soc.  vs.  Horton, 
68  Cal.  105,  106;  Dean  vs.  Applegarth,  65  Cal. 
891,  898,  4  Pac.  Rep.  875;  Finger  vs.  Mc- 
Caughey,  114  Cal.  64,  66,  45  Pac.  Rep.  1004; 
Yndart  vs.  Den,  116  Cal.  533,  536,  638-541, 
643-544,  546,  547,  58  Am.  St  Rep.  200,  48  Pac. 
Rep.  618. 

See  par.  11  et  seq.  this  note. 

6.  Dlstlnffulshed  in  Nash  vs.  El  Dorado 
Co.,  24  Fed.  Rep.  252,  256  (does  not  apply  to 
coupons  on  bonds). 

7.  Constractlon  of  1 191S  la  limited  by 
i  lOlOi  latter  section  applies  specifically  to 
agreements  to  pay  interest  on  interest  and 
its  particular  words  cannot  be  controlled  by 
general  language  of  preceding  section,  which 
refers  to  different  subject,  and  can  have  full 
application  without  affecting  provisions  of  sec- 
tion which  follows  it — Dean  va  Applegarth, 
65   Cal.    891,   393,   4   Pac.   Rep.   875. 

8.  Must  be  agreed  to  In  Trrltlng. — Interest 
cannot  be  computed  upon  Interest  which  is 
delinquent  unless  agreed  to  by  parties  as 
provided  In  this  section. — Savings  &  Lh  Soc. 
vs.  Horton,  63  CaL  105,  106. 

9.  Where  note  reads  that  interest  Is  to  be 
due  and  payable  at  end  of  every  six  months, 
no  interest  can  be  claimed  on  arrears  of  in- 
terest unless  expressly  authorized  by  note, 
and  interest  upon  interest  already  due  can- 
not be  allowed,  except  in  pursuance  of  written 
engagement  of  parties. — Montgomery  vs.  Tutt, 
11  Cal.  307,  816.  See  Doe  va  Vallejo,  29  Cal. 
885,  392;  Yndart  vs.  Den,  116  Cal.  533.  545, 
646,  58  Am.  St  Rep.  200,  48  Pac.  Rep.  618. 

10.  Same — Exception  to  rule. — Rule  Is  that 
Interest  shall  not  be  compounded,  unless  by 
stipulation  of  contract,  except  in  certain  cases. 
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wherein  court  of  eQUlty  may  order  Interest 
to  be  compounded  with  rests. — In  re  Estate  of 
Den,  36  Cal.  692,  694.  See  Williams  vs.  Hough- 
tallner.  8  Cow.  (N.  Y.)  86;  Stoughton  vs.  Lynch, 
2  John.  Ch.  (N.  T.)  209;  Hosack  vs.  Rogers, 
$  Paige  Ch.   (N.  Y.)   461. 

11.  Mvst  bear  same  rate  aa  prtaelpal  debt. 

— Prior  Interest  on  Interest  is  i>ayable  ac- 
cordlngr  to  the  terms  of  contract,  and  cannot 
be  made  to  bear  a  grr eater  rate  than  that 
borne  by  principal  debt. — Dean  vs.  Applesrarth, 
65  Cal.  391,  898,  4  Pac  Rep.  876;  Yndart  vs. 
Den.  116  Cal.  688,  648,  68  Am.  St.  Rep.  200, 
48  Pac.  Rep.  618.  See  Savings  &  Ij.  80c.  ▼■. 
Horton,  63  Cal.  106. 
See  para  6,  6  this  note. 

12.  Section  1919,  authorizing:  compounding 
of  interest,  only  authorizes  it  to  bear  same 
rate  of  Interest  as  principal  debt. — Yndart  va 
Den,  116  Cal.  688,  642,  68  Am.  St.  Rep.  200,  48 
Pac  Rep.  618. 

18.  Section  1918  presupposes  an  indebted- 
ness which  Is  principal;  as  to  that,  any  rate 
of  interest,  however  extortionate  or  uncon- 
scionable, may  be  agreed  upon  by  parties,  but 
as  to  Interest  yet  to  be  earned  no  rate  of 
interest  on-  that  shall  be  hlgrher  than  rate 
borne  by  principal  debt. — ^Yndart  vs.  Den,  116 
CaL  688,  642,  68  Am.  St.  Rep.  200,  48  Pac.  Rep. 
618.  See  Boyce  vs.  Flsk,  110  CaL  107,  42  Pac 
Rep.    473. 

14.  Acrreement  In  note  to  pay  greater 
amount  of  Interest  on  Interest  which  is  due 
and  delinquent  than  Is  borne  by  principal 
sum  is  illegal  and  void,  and  being  so,  there 
is  no  agreement  at  all  to  pay  such  interest — 
Yndart  vs.  Den,  116  Cal.  683,  642,  68  Am.  St. 
Rep.   200,   48  Pac.  Rep.   618.     See  Montgomery 


va  Tutt,  11  CaL  807,  818;  Doe  vs.  Vallejo,  29 
CaL   886,  8^2. 

16.  There  is  wide  difference  between  in- 
terest upon  money  loaned  and  Interest  upon 
interest  accrued;  In  former  case  law  says 
when  money  is  loaned  It  is  presumed  to  be 
made  upon  Interest  which  may  be  fixed  by 
parties  without  limit,  but  interest  upon  Inter- 
est must  be  contracted  for  in  writing  and  in 
no  case  must  bear  greater  rate  than  that 
placed  upon  principal  debt. — ^Yndart  va  Den, 
116  CaL  638,  646,  68  Am.  St.  Rep.  200,  48  Pac. 
Rep.    618. 

IC  Same — Execptloa  to  role. — ^Exeept  In 
certain  cases,  where  courts  of  equity  may  or- 
der Interest  to  be  computed  with  rests,  no  inter- 
est is  computed  on  accrued  interest,  it  being 
rule  of  law  that  interest  shall  not  be  com- 
pounded unless  by  stipulation  of  contract.— 
Yndart  vs.  Den,  116  Cal.  688,  646,  68  Am.  St. 
Rep.  200,  48  Pac  Rep.  618.  See  Montgomery 
▼8.  Tutt,  11  CaL  807,  816;  Doe  vs.  Vallejo,  29 
Cal.  886,  892;  In  re  Estate  Den,  86  CaL  692; 
Savings  &  L.  Soc.  va  Horton,  68  CaL  106; 
Dean  va.  Applegarth,  66  CaL  S91,  4  Pac  Rep. 
876. 

17*    Not    afleeted    by    rcdoetlon    of    rate. — 

Where  mortgage  note  stipulated  for  certain 
rate  of  interest  to  be  compounded  monthly, 
agreement  reducing  rate  of  interest  does  not 
modify  clause  respecting  compound  interest. — 
Hibernia  Sav.  &  It.  Soc  va  Wackenreuder, 
111  CaL  471,  472,  44  Pac  Rep.  168. 

18.  flboold  not  bc^  wbeii.  —  Where  judg- 
ment is  presented  to  administrator  and  dis- 
allowed, and  action  is  brought  thereon  and 
Judgment  secured.  Interest  should  not  be  com- 
pounded, but  should  run  singly  as  per  first 
Judgment — Qulvey  va  HaU.  19  CaL  97,  100. 


§1920.  INTESE8T  ON  JUDOMENT.  Interest  is  payable  on  judgments  re- 
covered in  the  courts  of  this  state,  at  the  rate  of  seven  per  cent  per  annum,  and  no 
greater  rate,  but  such  interest  must  not  be  compounded  in  any  manner  or  form. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts, 
1873-4,  p.  245. 


1.  Applied,  cited,  constmed,  referred  to,  etc* 

2.  Alimony — ^Unpaid — Interest  on. 

3.  Claims  against  estate — ^Bate  of  interest. 

4.  Same — Same — Commences,  when. 

5.  Commissioners'  note. 

6.  Construction  of  act  of  1870. 

7.  Costs  in  former  divorce  trial — ^No  inter- 

est on. 

8.  Decree    enforcing    mortgage — Seven    per 

cent  interest  on  not  erroneous. 

9.  Executors — ^Right  to  consent  to  judgment 

for  interest. 
10.  Findings — Interest  on. 
11,12.  Fines — No  interest  on. 

13.  Foreign  judgment — No  interest  on,  when. 

14.  Same — Interest  on. 

15.  Interest  on  judgmentft— In  general. 

16.  Same — To  draw  same  rate  as  contract. 

17.  Same — Contra — Cannot  draw  over  seven 

per  cent. 

18.  Interest  commences,  when. 

19.  Judgments  at  common  law — ^No  interest. 

20.  Judgment   dissolving  partnership — Inter- 

est on. 


21.  Judgments  for   recovery   of  money — In- 
'    terest  on. 

22.  Judgment  for  taxes — ^Rate  of  interest  on. 

23.  Judgment   for   use  and    occupation — No 

interest. 

24.  Judgment  of  forcible  and  unlawful  de- 

tainer— Interest  on, 

25.  Judgment  on  street  assessment — Interest 

on. 
26-28.  Judgment   on  note — Bule   of   computing 

interest. 
29.  Penal  judgments — No  interest  on. 
80.  Verdict — Interest  on  commences,  when. 

1.  APPL.IBD,  CFTBD,  CONSTRUED,  RBS- 
FSRRED  TO,  etc.,  In:  Freeborn  vs.  Norcross. 
49  Cal.  318,  314  (applied);  Richardson  vs.  Diss, 
127  Cal.  58.  69.  59  Pac.  Rep.  197  (applied); 
People  ex  rel.  Warfleld  vs.  Sutter  St,  R.  Co.. 
129  Cal.  546,  546.  79  Am.  St.  Rep.  187,  62  Pac. 
Rep.  104  (construed);  Columbia  Sav.  Bank 
vs.  L.OS  Angeles.  137  Cal.  467.  469  (cited  with 
other  sections),  471  (construed),  70  Pac  Rep. 
808. 
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Am  to  Interest  en  |«dcaient%  see  mono- 
ffraphlo  note  by  A.  P.  WUU  17  L.  R.  A.  612. 

S.  AlilMOJnr  —  VirPAID  —  Istenet  •■^—In- 
terest At  seven  per  cent  per  annum  may  be 
allowed  by  court  upon  unpaid  alimony  ordered 
to  be  paid  by  form  of  decree.— Huellmantel 
va  Hnellmantei,  124  CaL  K8S,  &8f,  i7  Faa  Rep. 
(82. 

&  CLAIMS  AGASf  8T  BSTATE — Rate  of  la- 
tercet. — ^Allowed  claims  based  upon  promis- 
sory note  agralnst  solvent  estate  of  deceased 
person  should  bear  same  rate  of  interest  as 
note  bears. — Richardson  va  Diss,  127  Cal.  68, 
60.  69  Pac.  Rep.  197.  See  Corcoran  va  Doll, 
82  Cal.  82;  In  re  Estate  Den,  86  Cal.  692; 
Consolidated  Nat.  Bank  vs.  Hayes,  112  CaL 
75.  44  Pac.  Rep.  469;  Finger  va  McCauffhey, 
114  CaL   64,   45   Pac   Rep.   1004. 


4.  Conuneaeeey  when. — Claims  airainst 
tate  of  deceased  person  will  bear  interest  at 
rate  of  seven  per  cent  per  annum  from  time 
they  are  allowed  by  court  In  due  course  of 
administration. — In  re  Estate  Olvera,  70  CaL 
184,  185.  11  Pac.  Rep.  624. 

8.  COHMISSIONBRS'  NOTE  says:  rThls 
conforms  to  the  amendment  of  act  of  1868, 
p.  553,  as  made  in  1870,  p.  699,  i  1." 

6.  COBTSTRUCTIOIf  OF  ACT  OF  1870. — ^Aot 
of  April  4.  1870,  relatingr  to  interest,  does  not 
limit  Judgments  bearing  interest  to  judg- 
ment for  money  lent,  but  includes  all  judg- 
ments for  money. — Bell  vs.  Knowles,  45  CaL 
193,  196;  Atherton  vs.  Fowler,  46  CaL  820,  828. 

7.  COSTS  IN  FORMER  DIVORCE  TRIAIi — 
No  Interest  on. — Interest  should  not  be  al- 
lowed upon  the  costs  of  former  trial  in  action 
for  divorce  or  alimony.  —  Huellmantel  vs. 
HuellmanteL  124  CaL  588,  589,  57  Pac.  Rep. 
682. 

8.  DECREE  ENFORCING  MORTGAGE,  ren- 
dered after  Act  of  1867-8,  p.  558,  { 2.  reduc- 
ing rate  of  interest,  providing  that  decree 
should  bear  interest  at  rate  of  seven  per  cent 
per  annum,  is  not  erroneous. — ^Whitcher  va 
Webb,  44  CaL  127,  131. 

a.  EXECUTORS  HAVE  NO  RIGHT  TO  CON- 
SENT   THAT    JUDGMENT    AGAINST    THEM 

should  bear  greater  rate  of  interest  than  ten 
per  cent  per  annum,  unless  there  is  contract 
in  writing  providing  for  higher  rate. — In  re 
Estate  Isaacs.  30  CaL  105,  112, 

10.  FINDINGS  —  Interest  on.— Finding  by 
court,  in  action  upon  promissory  note,  em- 
braces whole  amount  due  for  principal  and 
interest  thereon,  at  date  of  finding,  and  bears 
Interest  therefrom,  as  whole,  at  legal  rate, 
and  not  according  to  rate  of  interest  stipu- 
lated in  note. — Murdock  va  Clarke,  88  Cal. 
884,  394,  26  Pac.  Rep.  601. 

11.  FINES — No  Interest  on. — While  fine  is 
Judgment  it  is  not  such  judgment  as  bears 
interest. — People  ex  reL  Warfield  vs.  Sutter 
St.  R.  Co..  129  CaL  545,  648,  79  Am.  St  Rep. 
187.  62  Pac.  Rep.  104. 

12.  Judgment  imposing  fine  for  usurping 
office  does  not  come  within  provisions  of 
1 1920,  and  no  interest  on  fine  can  be  recov- 
ered.— People  ex  rel.  Warfield  vs.  Sutter  St. 
R.  Co.,  129  CaL  545,  546.  79  Am.  St.  Rep.  137, 
62  Pac  Rep.   104. 


IS;  FOREIGN  JUDGMENT — ^No  Interest  on^ 
when« — ^Interest  cannot  be  recovered  on  judg- 
ment obtained  In  another  state,  unless  it  is 
shown  that  by  laws  of  soeh  state  interest  on 
Its  judgments  Is  allowed.— ThomiMon  vs.  Hon- 
row,  S  CaL  ff,  ISO,  66  Am.  Dee.  818;  Caven* 
der  vs.  Qulld,  4  CaL  260,  858;  Olson  vs.  Veaxie, 

5  Wash.  481,  48  Am.  8t  Rep.  855,  87  Pao.  Rep. 
677. 

See  notes  8S  Am.  Dec  678,  674;  6  Am.  SL 
Rep.  62. 

14.  Interest  •■•  —  Where  a  foreign  judg- 
ment decrees  that  interest  on  portion  of 
amount  recovered  should  bear  interest  at  rate 
of  seven  per  cent  and  is  silent  as  to  whether 
balance  of  judgment  shall  bear  interest,  such 
balance  will  bear  interest  at  legal  rate  under 
laws  of  such  foreign  state  —  Stewart  ts. 
Spaulding,  72  CaL  264,  267,  18  Pac  Rep.  661. 
See  Burke  vs.  Carruthers,  81  CaL  467,  470; 
Himmelman  va  Oliver,  84  CaL  246,  247; 
Dougherty  va  Miller,  88  CaL  548;  Clark  vs. 
Dunnam,  46  CaL  204;  In  re  Estate  Olvera,  70 
Cal.  184,  11  Pac  Rep.  624;  In  re  Estate  Ken- 
nedy, 94  Cal.  22,  29  Pac  Rep.  412;  Moran  vs. 
Hagerman,  69  Fed.  Rep.  427,  429. 

IB.  INTEREST  ON  JITDGHENT^In  ges- 
eraL — Judgment  being  ascertained,  statute 
steps  in  and  regulates  whether  it  shall  bear 
Interest,  and  at  what  rate. — Guy  va  Franklin, 

6  CaL  416,  417;  Emerlo  vs.  Tams,  6  CaL   155. 
156. 


IS.  To  dra^r  same  rate  as  contraet. — Judg- 
ment may  include  principal  and  interest,  and 
direct  that  thereafter  whole  sum  shall  drai^ 
same  rate  of  interest  which  the  principal 
drew  by  terms  of  contract. — Guy  vs.  Franklin, 
6  CaL  416,  417;  Emerio  va  Tams,  6  Cal.  155, 
156;  McCann  va  Liewls,  9  Cal.  246.  247;  Mount 
vs.  Chapman,  9  CaL  294,  297;  Corcoran  vs. 
Don,  82  CaL  82,  88;  Union  Inst  Sav.  va  Bos- 
ton, 129  liasa  82,  91,  87  Am.  Rep.  310. 


17«  Centra — Cannot  dra-w  over  seven  per 
eent« — Judgments  and  decrees  cannot  draw  in- 
terest at  rate  to  exceed  seven  per  cent  per 
annum,  notwithstanding  security  or  instru- 
ment on  which  they  were  founded  allowed 
greater  rate  of  interest. — Hill  va  Eldred,  49 
CaL    898,    401. 

18.  INTEREST       COMMENCES,      "WHEN.-^ 

Judgment  can  properly  bear  interest  only 
from  time  it  is  pronounced. — Bibend  vs.  Liver- 
pool &  L.  F.  &  L.  Ins.  Co.,  80  CaL  78,  91.  See 
Vietti  va  Nesbltt,  22  Nev.  890,  399,  41  Pac 
Rep.    151. 

19.  JUDGMENTS     AT    COMMON    ULW    did 

not  carry  interest. — ^Thompson  va  Monrow,  2 
CaL  99,  100,  56  Am.  Dec  818.  See  Crone  vs. 
Dawson,  19  Mo.  App.  214,  220. 

Compare  I  Ritchie  vs.  Carpenter,  2  Wash. 
612.  26  Am.  St.  Rep.  877.  28  Pac.  Rep.  380. 

20.  JUDGMEBTT  DISSOLVING  PARTNER- 
SHIP and  directing  sale  to  be  made  of  part- 
nership property  and  division  of  proceeds, 
first,  to  payment  of  costs,  second,  to  payment 
of  amount  found  due  to  plaintiff  (one  of  part- 
ners) from  partnership,  and  balance  to  be 
distributed  among  partners,  bears  interest  on 
amount  found  due  to  partner. — Clark  vs.  Dun- 
nam, 46  Cal.   204.   208. 

9U     JUDGMENT       FOR       RECOVERY       OF 
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HONET — Imtereat  Mu— Judgments  for  recov- 
ery of  money  bear  interest  under  act  of  1868 
&t  rate  of  seven  per  cent  per  annum  from  time 
money  became  due  thereon,  unless  Judgment 
specifies  lower  rate  of  interest — ^Randolph  vs. 
Bayue,  44  Cal.  366.  869;  Clark  vs.  Dunnam,  46 
CftL  204»   208. 

9X  JJTDGHaSNT  FOR  TAXBfl — ^lUite  of  In- 
terest on. — ^Judgment  recovered  for  taxes  paid 
under  protest  bears  interest  at  legal  rate  of 
seven  per  cent  per  annum,  although  before 
recovery  of  such  judgment  party  so  paying 
such  taxes  was  not  entitled  to  interest  on 
money  so  paid. — Columbia  Sav.  Bank  vs.  Los 
Angeles,  137  Cal.  467,  471,  70  Pac.  Rep.  808. 
See  Mackay  vs.  San  Francisco,  188  CaL  678» 
C87,  61   Pac   Rep.    382. 

tL  JVDOMBNT  FOR  USB  AND  OCCIJPA- 
TIOBT   SHOULD   NOT   BB  FOR   INTBRBST,   as 

that  Is  not  authorized  by  statute  in  such 
judgments. — Osborn  vs.  Hendrickson,  8  Cal. 
31,  83:  Burke  vs.  Carruthers,  81  CaL  467,  470, 
471. 

M.  JUDGMBNT  IN  THB  ACTION  OF 
FORCIBIjB  and  UNIiAWFUIi  DBTAINBR— 
Beam  Interest  at  ten  per  cent  per  annum, 
whether  such  interest  is  expressly  allowed  by 
iuch  Judgment  or  not,  and  If  it  is,  it  is  sur- 
plusage.— Burke  vs.  Carruthers,  81  Cal.  467, 
470. 

25.  JUDGMBNT  ON  STRBBT  ASSBS8- 
MENT  BEARS  INTBRBST  at  the  rate  of  ten 
per  cent  per  annum,  and  it  is  not  necessary 
so  to  state  in  Judgment,  as  it  follows  as  con- 
sequence under  statute  making  Judgment  bear 
Interest. — ^Himmelman  vs.  Oliver,  34  Cal.  246; 
Dougherty  vs.  Miller,  88  Cal.  548,  549.  Bee 
Burke  vs.  Carruthers,  81  CaL  467,  470. 


Denledi  Moran  vs.  Hagerman,  69  Fed.  Rep. 
427,  489. 

M.  JUDOMBNT  ON  NOTE) — ^Rnle  of  com« 
pntlnip  Interest. — Correct  rule  is  to  add  inter- 
est due  on  notes  up  to  time  of  Judgment  to 
principal,  to  constitute  Judgment,  and  interest 
then  at  agreed  rate  in  note,  to  run  on  whole 
Judgment,  until  paid. — Guy  vs.  Franklin,  6 
Cal.  416,  417;  Bmerlo  vs.  Tams,  6  Cal.  165,  156. 

27.  Judgment  rendered  upon  contract  or 
note  must  include  interest  already  accrued 
thereon,  which  must  draw  same  rate  of  in- 
terest as  other  part  of  Judgment,  and  whole 
Judgment  under  provisions  of  statute  must 
draw  same  rate  of  interest. — Mount  vs.  Chap- 
man, 9   Cal.   294,   297. 

28.  Where  note  is  dated  May  20th  and  in- 
terest from  that  date  to  August  15  th,  day 
when  suit  was  commenced,  had  been  already 
added  to  principal  and  formed  part  of  sum 
sued  for.  Judgment  for  amount  sued  for  with 
interest  thereon  from  May  20th  until  paid  is 
erroneous,  as  it  calls  for  interest  on  principal 
sum  twice  during  period  between  May  20th 
and  August  15th. — ^Lamping  vs.  Hyatt,  27  CaL 
99,   108. 

20.     PBNAIi  JUDGMBNT — ^No   Interest   on. — 

Judgments  which  are  penal  in  their  nature, 
and  have  for  their  sole  object  punishment  of 
offender,  do  not  come  within  either  letter  or 
spirit  of  1 1920. — People  ex  reL  Warfleld  vs. 
Sutter  St  R.  Co.,  129  CaL  645,  547,  79  Am.  St. 
Rep.  187,  62  Pac.  Rep.  104. 

80.  TBRDICT  BBARS  INTBRBST  from  time 
of  its  rendition. — Golden  Gate  M.  ft  M.  Ca 
vs.  Hendy  M.  Wks.,  82  CaL  184,  185,  23  Pac 
Rep.  45;  Murdock  vs.  Clarke^  88  CaL  884,  894, 
26  Pac  Rep.  60L. 


r  TITLE  V. 

HIRING. 

Chapter  I.    Hieinq  in  Gsneral,  85  1925-19S5. 

II.    HiBiNO  or  Bbal  Pkopebty,  S5  1941-1950. 
m.    HnuMo  OF  Personal  Pbopzbtt,  H  1955-1959. 


CHAPTER  I. 

HIRINO    IN   GENBRAU 


S 1925.  Hiring,  wliat 

91926.  Products  of  thing. 

81927.  Quiet  possession. 

8 1928.  Degree  of  care,  ete.,  on  part  of  hirer. 

8 1929.  Must  repair  injuries,  etc. 

81930.  Thing  let  for  a  particular  purpose. 


8  1931.    When  letter  maj  terminate  the  hiring. 
8  1932.    When  hirer  may  terminate  tiie  hiring 
8  1933.    When  hiring  terminates. 
81934.    When    terminated    by    death,    etc,    ax' 

party. 
8  1935.    Apportionment  of  hir«. 


§  1925.  HIRINO,  WHAT.  Hiring  is  a  contract  by  which  one  gives  to  another 
the  temporary  possession  and  nse  of  property,  other  than  money,  for  reward,  and 
the  latter  agrees  to  return  the  same  to  the  former  at  a  future  time. 

History;    Enacted  March  21,  1872. 


1.  Abandonment  of  lease  by  lessee. 

2.  Same — ^Authority  of  agent. 
8.  Same — Conditional  surrender. 

4.  Same— Disclaimer  of  liability  for  rent. 


5.  Same — Failnre  of  lessor  to  retom  key. 
6-8«  Acceptance  of  lease— PossesidoB  snd  oo- 
cupancy  of  lesseew 
9.  Agistage  or  lease. 
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10.  Agreement  bj  one  In  pooMssion  under 

cJaim  of  title  to  abandon.  - 

11.  Agreement  to  reduce  rent. 

12.  Aiteration  of  written  lease  bj  oral  agree- 

ment. 
It,  14.  Assignment  of   lease-^Implied   warrantj 
of  title — ^Relation  between  assignor  and 


Common  law  declared — Commlssionerif 
note. 

CoDstruction  of  contract  —  Conditions 
precedent — Intention  derived  from  en- 
tire contract. 

Contract — Lease  is — ^Terms  which  par- 
ties may  insert. 

Covenant  of  lessor  to  renew  leas»— 0>n* 
sideration. 

Cr  oppi  ng  contract — Validity  —  Distiii- 
guished  from  lease. 

DeJiverj  of  lease  necessary. 

Description  of  premises  in  lease — ^Befer* 
ence  to  possession. 

Easements  or  incorporeal  hereditaments 
not  subjects  of  hiring. 

Executor's  lease  without  consent  of  eoort. 

Fixing  time  of  enjoyment. 

Fraud — Jurisdiction  of  equity  to  eancel— 
Question  of  fact. 

Implied  contract  from  permission  to  use 
property. 

Infant's  liability  for  rent. 

Ingredients   of   lease. 

Joint  lease  by  several  owners  valid. 

Lease — Creates  estate  in  land — ^Not  eon* 
veyance  of  land. 

Mining  lease — ^Validity  of. 

Mistake — ^Burden  of  proof. 

Partnership  or  lease — Contract  construed. 

Payment  of  rent  raises  presumption  of 
tenancy. 

I  .r  subsisting  lease  immaterial  to 
validity  of  subsequent  lease. 

Property  in  adverse  possession  of  an- 
other may  be  leased. 

Purchaser  in  possession  nnder  executory 
contract  of  sale — Status  as  lessee. 

Questions  of  law  and  fact — Existence 
and  nature  of  tenancy — Construction  of 
writing. 

Recordation  of  lease  of  land. 

Sale  or  lease — Contract  construed. 

Seal  of  corporation  lessee  unnecessary. 

Signature  of  lessee  unnecessary — ^Failure 
of  one  lessee  to  sign. 

Specific  performance  of  covenant  to  re- 
new lease. 

Sublessee  is  lessee  of  lessor — ^Privity  be* 
tween  lessor  and  assignee. 

Surrender  of  lease  presumed  from  new 
lease. 

Tenancy  in  common  of  lessees. 

"Term"  defined. 

Term  for  years  is  personal  proper^* 

Termination  of  hiring. 

Transfer  of  title  by  lessor. 

Unlawful    contract — ^Lease   for   immoral 


lessor  and  lessee  nor  add  anythinsr  to  ordinary 
remedies  for  breach  of  covenants  of  lease.^ 
In  re  Estate  Bell.  SS  CaL  119,  121.  122,  24  Pac 
Rexi.  63S;  Respinl  tsl  Porta,  S9  CaL  464,  465. 
466.  23  Am.  St.  Rei>.  488.  26  Pac.  Rep.  967; 
Welcome  ysl  Hess,  90  CaL  507,  512.  25  Am.  St. 
Rep.  145,  27  Pac  Rep.  S69;  BonettI  vs.  Treat. 
91  CaL  223,  230,  27  Pac  Rep.  612.  14  L.  R.  A. 
151.  See  Kower  vs.  Gluck,  33  Cal.  401,  406; 
Kastner  vs.  Campbell  (Ariz.  June  11,  1898 )» 
53  Pac  Rep.  586  (wherein  court  said:  "Sur- 
render  Is  the  yleldlncr  up  of  the  estate  to  the 
landlord,  so  that  the  leasehold  Interest  be- 
comes extinct  by  mutual  agreement  between 
the  parties.  It  Is  either  In  express  words,  or 
by  operation  of  law,  througrh  some  act  which 
Implies  that  they  have  both  ag^reed  to  con- 
sider the  surrender  as  made");  Blalce  vs. 
Dick,  15  HenL  236,  48  Am.  St.  Rep.  671,  88 
Pac  Rep.  1072;  Kieman  vs.  Terry,  26  Ores. 
494,  88  Pac  Rep,  671;  Holman  vs.  De  Lin- 
River  FInley  Co..  SO  Ores.  428,  47  Pac  Rep. 
708. 

As  to  IcMOfl^  rlffht  to  relet  whem  mnrcBder 
of  vremtsea  not  accented,  see  post  1 1927  and 
note  par.  4. 

As  to  evrreBder  •(  lease  ¥y  aeeeptias  ne^w 
lease,  see  pars.   58,  59  this  note. 

2.  Avtkorlty  of  aseat  to  collect  rent  does 
not  by  implication  carry  with  it  right  to  ac- 
cept surrender  where  lessee  without  legal 
Justification  has  quitted  premises  before  end 
of  term. — ^Blake  vs.  Dick,  15  Mont  236,  243. 
48  Am.  8t   Rep.   671,  88  Pac  Rep.   1072. 

S.  C^adltloaal  surrender  is  not  effectual 
unless  condition  is  fulfilled. — Bonetti  vs.  Treat. 
91  CaL  223,  230,  27  Pac  Rep.  612,  14  K  R.  A. 
151. 


1.     THB    ABANDONHEirr     OF    liBASB 
LESSEBf  without  consent  of  lessor  and  with- 
out lawful  cause,  does  not  change  relation  of 


4.  Dlselalmer  at  liability  for  reat,  and  no- 
tice to  lessor  that  lessee  will  not  pay  anything 
more  as  rental,  without  surrendering  pos- 
session, does  not  sever  relation  of  landlord 
and  tenant. — Kiernan  va  Terry,  26  Oreg.  494. 
88   Pac    Rep.    671. 

B.  Failvro  of  lessor  to  retora  key  after  It 
has  come  to  his  possession  through  his  agent 
with  mere  authority  to  collect  rent  does  not 
amount  to  acceptance  of  lessee's  surrender 
and  release  of  lessee,  as  it  is  not  lessor's  duty 
to  seek  out  lessee  and  return  key  to  him.-— 
Blake  vs.  Dick,  15  Mont.  286,  48  Am.  St.  Rep. 
671,  88  Pac.  Rep.  1072. 

e.  ACCEFTAlfCn  OF  LBA§E  Is  sufllclently 
shown  by  lessee's  claiming  and  occupy  in  ep 
under  It  and  paying  rent. — Crescent  City  VJ", 
A  L.  Co.  vs.  Simpson,  77  CaL  286,  290,  19  Pac 
Rep.    426. 

See  par.  25  this  note. 

7.  Satry  wader  lease  re^visitc^  or  holdlngr 
Of  possession  which  is  referable  to  lease.  In 
addition  to  mere  production  of  lease,  to  showr 
that  relation  of  landlord  and  tenant  existed 
between  parties. — Caldwell  vs.  Center,  80  Cal. 
639,  544,  89  Am.  Dec  181;  (Tastro  vs.  GafTey,  9  ft 
C:aL  421,  424.  425,  81  Pac  Rep.  868  (wherein 
lease  was  not  signed  by  lessee). 

&  Temporary  possession  of  premises  by 
lessee^  as  where  he  goes  upon  premises  and 
leaves  sledge-hammer  and  fixes  harrow  teeth. 
but  immediately  leaves  upon  being  ordered  to 
do  so.  is  not  sufficient  to  show  acceptance  of 
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lease  which  I0  not  signed  by  him. — Castro  vs. 
Gaffey,  96  CaL  421»  424,  425,  81  Pac.  Rep.  S68. 

9l  AGISTAGB  or  LiBASXL — ^Where  con- 
tract provides  that  owner  of  land  "shall  agrlst 
and  pasture"  cattle  for  term  specified  and 
defendant  asrrees  to  pasture  specified  cattle 
and  pay  specified  sum  for  each  head,  con- 
tract Is  one  of  ag'lstagre  and  not  lease,  es- 
pecially in  view  of  stipulation  of  owner  of 
cattle  to  herd  them  at  his  own  risk,  which 
would  be  out  of  place  in  lease;  and  accord- 
Ingrly  it  is  in  contemplation  of  parties  that 
land  is  fit  for  grrazingr  purposes — ^Williams 
▼s.  Miller,  68  Gal.  290.  292,  293,  9  Pac.  Rep.  166. 

As  to  nndertakinar  of  lessor  that  Uuid  shall 
be  fit  for  purposes  for  wblcln  leased*  see  post 
i  1941  and  note. 

10.  AGRBEMBNT  by  OBTB  in  POSSBSSIOlf 
UNDER  CLAIM  OF  TITLB  TO  ABANDON 
premises  at  day  certain,  and  contalningr  nei- 
ther words  of  demise  nor  reservation  of  rent, 
is  one  for  whose  breach  action  will  lie,  but 
it  Is  not  lease. — ^Miller  vs.  McBrler,  14  Serff. 
&  R.    (Pa.)    882,   385. 

11.  AGRBBMBNT  TO  RBDUCB  RENT  made 
during  term  and  without  consideration  Is  void. 
^Hoopes  vs.  Meyer,  1  Nev.  438,  446. 

12.  ALTERATION  OF  T¥RITTEN  liBASB 
BY  ORAL  AGREIEMBNT  which  is  not  exe- 
cuted, is  prohibited  by  i  1698. — Erenberff  vs. 
Peters.  66  Cal.  114,  115,  4  Pac.  Rep.  1091 
(holdlngr  that  oral  agreement  by  lessor  to  re- 
pair after  fire  in  consideration  for  increased 
rent  is  invalid);  Harloe  vs.  Lamble,  182  Cal. 
133,  136,  64  Pac.  Rep.  88.  See  Bradford  L 
Co.  vs.  Joost.  117  Cal.  204,  48  Pac.  Rep.  1083; 
Board  of  Education  vs.  Grant,  118  Cal.  89,  50 
Pac.  Rep.  6;  York  vs.  Steward,  21  Mont.  515, 
55  Pac.  Rep.  29,  43  Jm  R.  A.  126;  Stoddard  vs. 
Nelson.  17  Oreg.  417,  21  Pac.  Rep.  456. 

As  to  eztensioK  of  time  of  paymemt  ¥y 
parol*  see  post  {1947  and  note. 

As  to  oral  ftarranty  of  lltiiess  of  premlseoy 
ctci,  see  post  1 1941  and  note. 

13.  ASSIGNMENT  OF  LB  ASB.  —  Implied 
warranty    of    title    by    assUrnor    of    leasehold 

results    under   1 1765. — Jeffers   vs.   Easton,   113 
Cal.  345,  363,  45  Pac.  Rep.  680. 
See  ante  1 1765  and  note. 

14.  Relation  between  assignor  and  assignee 

where  lessee  makes  assignment  of  entire  term 
as  distinguished  from  underletting,  leaving 
no  interest  in  him,  is  not  that  of  landlord 
and  tenant — Jeffers  vs.  Easton*  113  Cal.  346» 
351,  352,  45  Pac.  Rep.  680. 

15.  COMMON  LAITT  DECLARED*  and  sec- 
tion is  merely  expressive  of  what  courts  have 
announced  independently  of  statute.  —  Tris- 
cony  vs.  Orr.  49  Cal.  612,  616  (declaring  lease 
of  chattel  bailment  for  hire);  Palmtag  vs. 
Doutrlck,  59  CaL  164,  161,  43  Am.  Rep.  846 
(court  saying:  "What  is  called  lease  ...  Is 
nothing  but  a  hiring  of  personal  property  for 
use  for  compensation — a  species  of  bailment 
known  to  the  civil  law  as  locatlo  rei,  or 
iocatlo  et  conductio  rei"). 

Bailment  by  letting  to  liire* — See  notes  by 
Robert  Desty,  6  L.  R.  A.  tl9,  620.  12  Id.  897. 

IC  Commissioners'  noto  reads  in  part  as 
follows:  "Hiring  termed  in  the  civil  law  lo- 
catlo conductio/  is  a  baihnent  of  goods,  al* 


wa3rs  for  a  reward,  and  Includes  the  hire  of 
things  for  use.  Tiocatio  rel,'  such  as  hiring 
horses  and  carriages  for  a  Journey,  is  a  bail- 
ment of  property  which  renders  the  bailee 
responsible  for  ordinary  neglect. — ^Mlllon  vs. 
Salisbury,  18  John.  (N.  T.)  211.  .  .  .  Story 
Ballm.,  i  8,  divides  all  hiring  into  four  sorts: 
1.  The  hiring  of  a  thing  for  use,  locatlo  rei; 
8.  The  hiring  of  work  or  labor,  locatlo  operis 
faciendi;  8.  The  hiring  of  care  and  services 
to  be  performed  or  bestowed  on  the  thing 
delivered,  locatio  custodls;  and  4.  The  hiring 
of  the  carriage  of  goods,  locatlo  operis  mer- 
cium  vehendarum.  All  these  are  from  the 
civil  law.  Upon  the  subject  of  hiring  in 
general,  see  Story  Bailm.,  i  371  et  seq.,  and 
notes;  see  also,  note  to  i  1928  post.  Story  on 
Bailm.,  ch.  6,  |  868,  gives  as  a  translation,  not 
literal,  however,  of  the  Roman  law  definition, 
the  following:  'It  is  a  contract  whereby  the 
use  of  a  thing  (or  the  services  and  labor  of  a. 
person),  are  stipulated  to  be  given  for  a  cer- 
tain reward.' — Pothier,  Contrat  de  Louage,  n. 
1.  Lord  Holt  defines  it:  ^Where  goods  are  left 
with  the  bailee  to  be  used  by  him  for  hire.' — 
Coggs  vs.  Bunard,  2  Ld.  Raym.  909-913." 

17.  CONSTRUCTION  OF  CONTRACT  GOT* 
ERNEO   BY   GENERAL    RULES    OF   LAW   for 

interpretation  of  contracts.-^Stockton  Sav.  & 
L.  Soc.  vs.  Purvis,  112  Cal.  236,  238,  53  Am. 
St.  Rep.  210,  44  Pac.  Rep.  561  (lease  of  land). 
Constmctlon  of  lease. — See  note  by  Robert 
Desty,  1  Lu  R.  A.  529,  530. 

18.  Conditions  precedent  must  be  plainly 
expressed,  and  stipulations  will  not  be  con- 
strued to  be  such  unless  such  construction  is 
made  necessary  by  terms  of  contract. — Schwei* 
kert  vs.  Seavey  (CaL  Oct  80,  1900),  62  Pac» 
Rep.  600. 

19.  Intention  mnst  be  governed  from  con- 
tract as  irtaole,  considering  all  its  provisions 
together,  and  not  from  any  one  clause  con^'d- 
ered  as  standing  alone. — Stockton  Sav.  ^  !«. 
Soc.  vs.  Purvis,  112  Cal.  236,  238,  239,  53  j^m, 
St.  Rep.  210,  44  Pac.  Rep.  561. 

20.  CONTRACT  BETWEEN  PARTIES  — 
LEASE  IS»  and  upon  breach  of  any  promises 
contained  in  it  injured  party  has  action  as 
upon  other  contract — Welcome  vs.  Hess,  90 
Cal.  507,  514,  25  Am.  St.  Rep.  145,  27  Pac.  Rep. 
869.  See  Erenber^  vs.  Peters,  66  Cal.  114, 
115,  4  Pac.  Rep.  1091« 

21*  Terms  irblcb  parties  choose  may  be  Im* 
vosedy  provided  they  are  fair  and  honest. — 
Barroilhet  vs.  Battelle,  7  Cal.  450,  453. 

22.  COVENANT  OF  LESSOR  TO  RENEW 
LEASE  constitutes  substantial  part  of  whole 
contract,  and  is  not  open  to  objection  that  It  is 
mere  unilateral  agreement  without  considera- 
tion.— Monihon  vs.  Wakelin  (Ariz.  March  15, 
1899),  56  Pac.  Rep.  785. 

28.  CROPPING  CONTRACT.— No  rule  of  law 
forbids  parties  making  contract  which  con- 
stitutes them  tenants  in  common  as  to  crops 
and  at  the  same  time  gives  one  party  entire 
control  over  premises  during  term  as  lessee. — 
Walls  vs.  Preston,  25  CaL  69,  66.  See  Smith 
vs.  Schultz,  89  Cal.  526,  26  Pac.  Rep.  1087; 
Jones  vs.  Durrer,  96  CaL  95,  98,  SO  Pac  Rep. 
1027. 

Agreement  to  farm  lanA  on  skares. — See 
note  100  Am.  Deo.  4S9. 
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34.  DlatlmctloK  between  4!roppliiar  eontraet 
«»d  lease  Is  that  under  cropping:  contract  title 
to  products  of  land  vests  In  both  parties  by 
reason  of  cotenancy  being:  created,  whereas 
when  contract  provides  merely  that  portion  of 
<}rop  shall  be  paid  for  use  of  premises,  con- 
tract is  lease,  no  cotenancy  in  crop  is  created, 
and  products  of  soil  belong:  to  lessee  until  de- 
livered by  him  to  lessor. — Clarke  vs.  Cobb,  121 
Cal.  595,  597-599,  64  Pac.  Rep.  74.  See  Walls 
vs.  Preston,  25  Cal.  59;  Smith  vs.  Schultz,  89 
Oal.  526,  26  Pac  Rep.  1087;  Crocker  vs.  Cun- 
ningham, 122  Cal.  647,  65  Pac.  Rep.  404;  Rohrer 
vs.  Babcock,  126  Cal.  222,  68  Pac.  Rep.  637; 
Curtner  vs.  Lyndon,  128  CaL  85,  60  Pac.  Rep. 
462. 

2S.     DBLITERT  OF  L.BASB  IS  BTBCBSSART 

in  accordance  with  familiar  rules  groverningr 
•contracts,  and  mere  production  of  lease  sigrned 
by  lessor  without  evidence  of  delivery  is  In- 
sufficient— ^Davidson  vs.  EUmaker,  84  Cal.  21, 
22,  23,  23  Pac.  Rep.  1026.  See  Caldwell  vs. 
Center,  SO  Cal.  689.  644,  89  Am.  Dec  181. 
See  pars.  6-8  this  note. 

Se.  THB  DBSCRIFTIOlf  OF  PRBMISBS  IN 
IjBASB  Imperfect,  if  sufficiently  certain  to 
enable  premises  to  be  ascertained,  lease  will 
be  upheld,  especially  where  premises  in  ques- 
tion have  been  taken  possession  of  and  occu- 
pied under  such  lease. — ^Pierce  vs.  Minturn,  1 
Cal.  470,  472.  See  Weaver  vs.  Shipley,  127 
Ind.  626,  584,  27  N.  E.  Rep.  146. 

27.  Reference  to  possession. — It  l8  not  un- 
common and  is  sufficient  to  describe  premises 
leased  as  those  certain  premises  situated 
(Sivingr  county  and  state),  now  in  possession 
of,  or  now  occupied  by,  some  certain  person 
(naming*  him). — See  Kiernan  vs.  Terry,  26 
Oregr.  494,  88  Pac.  Rep.  671. 

2d.  BASEMBNTS  OR  INCORPORBAL  HBIU 
BDITABIBNTS  CANNOT  BB  SUBJECT  OF 
HIRING,  as  very  definitions  thereof  preclude 
such  idea. — Swift  vs.  Goodrich,  70  Cal.  103, 
106,  11  Pac.  Rep.  661  (involving:  contract  re- 
lating: to  use  of  water). 

As  to  estoppel  by  ''lease'*  of  frater-rlgrht  to 
deny  lessor's  title,  see  post  i  1948  and  note. 

29.  EXECUTOR'S  L.BASB  ^WITHOUT  CON- 
SENT OF  COURT  in  which  administration  is 
pending:,  will,  it  would  seem,  estop  him  from 
denying  that  lessee  is  entitled  to  possession, 
after  lessee  has  received  rent  from  year  to 
year  upon  such  lease. — Phelan  vs.  Anderson, 
118  Cal.  604,  606,  50  Pac.  Rep.  685. 

SO.  Fixing:  time  of  enjoyment. — See  ante 
i  707  and  note. 

81.  FRAUD — Equity  has  Jurisdiction  to 
cancel  lease  on  g:round  of  fraud  at  suit  of 
lessee. — Davis  vs.  McOrew  (Cal.  Nov.  23,  1885), 
8  Pac.  Rep.  618,  619,  82  CaL  186,  186,  28  Pac 
Rep.    41. 

82.  <ineMtlon  of  fact  as  to  fravd,  where 
evidence  is  conflicting:,  will  not  be  disturbed 
on  appeal.  —  Davis  vs.  McGrew,  88  Cal.  186, 
187,    23   Pac.   Rep.   41. 

88.  IMPLIED  CONTRACT  FROM  PERMIS« 
SION  TO  USE  FROPBRTT  to  pay  for  such 
use  does  not  arise. — Davis  vs.  Breon,  1  Aria. 
^40.  25  Pac.  Rep.  687  (house  which  was  re- 
garded as  personal  property).  See  Emery  ▼■. 
Fell,  2  Durnf.  ft  B.  (2  T.  R.)  88. 


84.  Infant's  llabUlty  for  rent.— See  note  18 
Am.  St   Rep.   689-592. 

85.  INGREDIENTS  OF  USA  SB  usually 
found  are  words  of  demise  and  reservation  of 
rent,  but  they  are  not  essential,  It  being:  suffi- 
cient if  it  appear  to  have  bee^:  Intention  of 
lessor  to  dispossess  himself  of  premises  and 
of  lessee  to  enter  pursuant  to  agreement. — 
Miller  v.  McBrier.  14  Serg:.  &  R.  (Pa.)  882,  885. 

86.  JOINT  LEASE  BT  SETBRAL  O^FNERS 
OF  CONTIGUOUS  PROPERTY  is  valld.--Hlg:- 
g:in8  vs.  California  P.  &  A.  Co.,  109  Cal.  804, 
808,  41  Pac.  Rep.  1087. 

87.  LBASB — Creates  estate  In  real  prop- 
erty under  i  761. — ^McDonald  vs.  Hanlon,  79 
Cal.  442,  448,  21  Pac.  Rep.  86L 

See  ante  {761  and  note. 

88.  Not  conveyance  of  land  within  statute 
as  to  implied  covenants  contained  in  convey- 
ances of  land,  as  statute  embraces  only  such 
conveyances  as  purport  to  convey  freehold 
estate,  such  as  may  descend  to  heirs,  or  is  for 
life  of  ^antee. — Edwards  vs.  Perkins,  7  Oregr. 
149,  166. 

As  to  Implied  covenants,  see  ante  {1118  and 
note. 

88.  MINING  LEASE  wherein  nothingr  la 
leased  except  deposits  of  bituminous  rock  in 
land  and  risht  of  way  thereto  and  in  which 
rigrht  to  construct  buildlng:s  necessary  to  carry 
on  work  of  mining:  is  g:iven,  reserving:  royalty 
as  rent.  Is  valid. — Higsins  vs.  California  P.  & 
A.  Co.,  109  Cal.  304,  308,  41  Pac.  Rep.  1087. 
See  Wolfing:  vs.  Ralston,  61  Cal.  288;  Waters 
vs.  Stevenson,  18  Nev.  167,  29  Am.  Rep.  293. 

40.  MISTAKE  —  Borden  of  proof,  when 
lessee  pleads  mistake  In  lease  in  action  by 
lessor,  rests  upon  lessee. — Commissioners  Yo- 
semlte  etc  vs.  Barnard,  98  CaL  199,  201,  82 
Pac  Rep.  982. 

41.  PARTBTBRSHIP  OR  L.BASB.— Where  In- 
strument in  form  of  lease  provides  that  plain- 
tiff's land  shall  be  taken  possession  of  by 
defendant  with  prlvileg:e  to  defendant  of 
keeping:  hog:8  thereon  and  that  certain  hogrs 
belong:lng:  to  plaintiff  shall  remain  thereon, 
and  it  is  stipulated  that  increase  of  plaintiff's 
ho^  and  certain  a^lcultural  products  shall 
be  divided,  instrument  creates  lease  of  land 
for  term  specified,  and  not  partnership. — Smith 
vs.  Schultx,  89  Cal.  626,  682-534,  26  Pac  Rep. 
1087. 

43.  PAYMENT  OF  RENT  RAISES  PRB. 
SUMPTION  OF  TENANCY  and  of  liability  to 
pay  further  rent  during:  occupancy. — ^People 
vs.  Simpson,  60  Cal.  804,  806;  Kiernan  vs. 
Terry,   26  Or  eg,  494,  88  Pac  Rep.   671. 

Presnniptlon    that    Mrlns    contlnnes    dnrinc' 
contlnnance    of    hlrer'a    possession. — See    post 
1 1988  and  note. 

48.  PRIOR  SUBSISTING  I<BASE  which  has 
not  expired  and  fact  that  lessee  has  not  sur- 
rendered back  possession  to  lessor  do  not  pre* 
vent  latter  from  making  another  lease. — Rico 
▼s.  Whitmore,  74  Cal.  61f,  628,  6  Am.  St.  Rep. 
479,  16  Pac.  Rep.  601. 

44.  PROPERTY  IN  ADTBRSB  FOSSBSSIOIC 
OF  ANOTHER  MAY  BB  LEASED  under 
li  1044-1047,  last  of  which  sections  provides 
that  any  person  clalmingr  title  to  real  property 
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In  adverse  possestlon  of  another  may  transfer 
it  with  same  effect  as  if  in  actual  possession. 
— Rice  vs.   Whitmore,   74  CaL   619,  628,  6  Am. 
8t  Rep.  479.  16  Pao.  Rep.  601. 
See  ante  H  1044-1047  and  notes. 

48.  PVRCHASBR  IN  POSSESSION  UNDBSR 
BXBCUTORY    CONTRACT    OF    SALB     iS    not 

lessee  of  vendor  and  Is  not  liable  for  use  and 
occupation  of  premises.  —  Pomeroj  vs.  Bell, 
118  CaL  636,  637,  60  Pae.  Rep.  688.  See  Willis 
VSL  Wozencraft,   22  Cal.  607,  616. 

4C     After    rescission    of    eomtraet    of    sale 

purchaser  in  possession  is  tenant  at  will.— 
Simpson  vs.  Applegrate,  75  Cal.  842,  846,  17  Pac 
Rep.  237.  See  Frisbie  vs.  Price,  27  Cal.  268, 
255;  Pomeroy  vs.  Bell,  118  Cal.  686,  687,  688, 
60  Pac  Bep.  683. 

47.  aiTBSTION  OF  FACT  FOR  JURY  AS  TO 
TENANCY  when  testimony  of  witnesses  is 
conflicting. — ^McDowell  va  Hyman,  117  CaL  67, 
68,  69,  48  Pac.  Rep.  984.  See  Caldwell  vs. 
Center,  30  CaL  639,  644,  89  Am.  Dec.  181;  Stop- 
pelkamp  vs.  Mansreot,  42  CaL  816,  324  (findlnff 
of  referee  on  conflictiner  evidence  not  dis- 
turbed); Emerson  vs.  Weeks,  58  Cal.  489,  440 
(trial  by  court  without  Jury);  Raynor  vs. 
Drew,  72  CaL  807,  810,  18  Pac.  Rep.  866;  Rice 
va  Whitmore,  74  CaL  619,  628,  5  Am.  St.  Rep. 
479,  16  Pac  Rep.  601  (wherein  question  was 
whether  affreement  constituted  present  lease 
or  ag-reement  to  make  lease);  Kline  va  Hanke, 
14  Mont.  861,  36  Pac  Rep.  464. 

48.  Paitleolar  purpose  for  wlileli  chattel 
was  kiredy  where  evidence  is  conflictinsr,  pre- 
sents question  of  fact,  and  finding  of  Jury  will 
not  be  disturbed  on  appeal. — ^Welch  va  Mohr, 
98  CaL  371,  872,  28  Pac  Rep.  1060. 

411.  QUESTION  OF  ULW  AS  TO  CON- 
STRUCTION     OF      IVRITTEN      INSTRUmEFTT 

which  Is  relied  upon  as  lease,  such  question,  of 
course,  being:  for  court. — Caldwell  va  Center, 
80   CaL   639,   644,   89  Am.  Dec.   131. 

80.  Recordation  of  lease  of  laadv— See  ante 
1 1214  and  note. 

01.  SALiE  OR  LiBASE — Contracts  oonstraed 
and  dlstiniralsbed. — See  ante  1 1721   and  note. 

US.  SEAIj  of  CORPORATION  IPinaiCH  IS 
LESSEE  UNNECESSARY  to  validity  of  lease 
when  it  accepts  same  by  claimlnsr  and  occu- 
pyinflT  under  it  and  pairinff  rent — Crescent 
City  W.  &  L*.  Co.  vs.  Simpson,  77  CaL  286,  290, 
19   Pac.  Rep.   426. 

6S.  SIGNATURE  OF  LESSEE  IS  UNNEC- 
ESSARY to  validity  of  lease  If  it  is  sigrned  by 
the  lessor  and  accepted  by  the  lessee. — See 
Castro  vs.  Qaffey,  96  CaL  421,  424,  81  Pac 
Rep.  868. 

'M.  Failure  of  one  lessee  to  slvn  lease  ex- 
ecuted to  two  lessees  is  immaterial  if  in  fact 
lease  is  accepted  by  them. — See  Castro  va 
Oaffey,  96  Cal.  421,  424,  81  Pac.  Rep.  868. 

SS.  SPECIFIO  PERFORMANCE  OF  COVE- 
NANT TO  RENETW  LEASE  will  be  decreed  at 
suit  of  lessee. — ^Monlhon  vs.  Wakelin  (Aris. 
March  16,  1899),  66  Pac  Rep.  735. 

0C     SUBLESSEE    IS    LESSEE    OF    LESSOR 

While  he  continues  in  possession,  subject  to 
all  duties  and  liabilities  of  lessee  to  lessor."— 
Sctalllms  va  Holmes,  23  CaL  227,  229;  McLeran 
vs.  Benton,  48  CaL  467,  474,  476;  Salisbury  va 


Shirley,  66  CaL  228,  225,  826,  5  Pac  Rep.  104; 
Bonetti  va  Treat,  91  CaL  228,  229,  27  Pac  Rep. 
612,  14  Lu  R.  A.  151.  See  Coburn  va  Goodall, 
72  CaL  498.  503,  604,  1  Am.  St.  Rep.  76,  14  Pac 
Rep.  190;  Sexton  va  Chicago  S.  Co.,  129  IlL 
818,  16  Am.  St  Rep.  274,  21  N.  B.  Rep.  920. 

As  to  liability  of  sublessee  to  lessor  for 
ventf  see  post  i  1947  and  note. 

As  to  liability  of  snblessee  to  pay  taxca^ 
see  post  i  1947  and  note. 

Reassiirnment  of  lease  to  lessee. — See  post 
1 1947  and  note. 

57.  Privity  of  estate  between  lessor  and 
assignee  of  lease  exists  when  assignee  ac- 
cepts leasehold  estate. — Salisbury  vs.  Shirley, 
66  Cal.  228,  226,  226,  5  Pac.  Rep.  104;  Coburn 
va  Ooodall,  72  CaL  498,  604,  1  Am.  St.  Rep. 
76,  14  Pac  Rep.  190;  Bonetti  vs.  Treat,  91  CaL 
223,  229,  27  Pac.  Rep.  612,  14  L.  R.  A.  161. 

5&  SURRENDER  OF  LEASE  PRESUMED 
FROM  NE'W  LEASE  which  is  executed  during 
life  of  old  lease  and  which  contains  different 
terms  or  which  omits  terms  contained  in  old 
lease. — Jungerman  vs.  Bovee,  19  CaL  364,  363. 
See  Hill  vs.  Beatty,  61  CaL  292,  296;  Marks  vs. 
Ryan,  63  CaL  107,  110,  111;  Watriss  vs.  i?irst 
Nat.  Bank,  124  Mass.  671,  676,  26  Am.  Rep. 
694;  Loughran  vs.  Ross,  46  N.  Y.  792,  6  Ahl 
Rep.  173;  Flelschner  vs.  Citizens  R.  E.  &  L 
Co.,  25  Greg.  119,  36  Pac  Rep.  174. 

69.  Compares  Hooker  vs.  Banner,  76  CaL 
116,  118,  18  Pac  Rep.  130  (holding  that  where 
lease  provides  that  lessee  may  make  altera- 
tions, but  must  restore  premises  to  original 
condition,  and  at  expiration  of  term  another 
lease  is  executed  containing  similar  clause, 
upon  expiration  of  second  lease  it  is  duty  of 
lessee  to  restore  premises  to  condition  in 
which  they  were  originally  taken,  and  not 
merely  to  restore  as  to  alterations  made  under 
second  lease). 

As  to  abandonment  of  ieasoy  see  pars.  1-5 
this  note. 

As  to  nefw  leaso  as  alfeetlng  right  nnder  old 
lease  to  remove  flztnre%  see  ante  1 660  note 
par.  44. 

M.     TENANCY    IN    COMMON    OF    LESSEES 

results  where  lease  is  made  to  more  than  one 
lessee. — ^Randol  va  Scott,  110  CaL  590,  694,  42 
Pac   Rep.   976. 

6L  '^TERM'^  DEFINED  as  being  that  pe- 
riod which  is  granted  for  lessee  or  tenant  to 
occupy  and  have  possession  of  the  premises. 
It  is  estate  or.  interest  which  he  has  in  the 
land  itself  by  virtue  of  lease  from  time  it 
vests  in  possession.  Time  between  making  of 
lease  and  its  commencement  in  possession  is 
no  part  of  term  granted  by  it. — Taylor  vs. 
Terry,  71  CaL  46.  48,  11  Pac  Rep.  818.  See 
Young  va  Dake,  6  N.  Y.  468,  65  Am.  Dec  866. 

69.     Ternt    for    years    is    personal    property 

where  land  Is  leased  and  estate  for  years  is 
created. — Jeffers  va  Easton,  113  Cal.  845,  852, 
858,  45  Pac.  Rep.  680.  See  Edwards  va  Per- 
kins,  7  Oreg.   149,   155. 

68.  Termination  of  tkm  ^*^^m — See  post 
li  1931-1936  and  notea 

64.    Transfer   of   title   ky   lessor* — See   post 

i  1933  and  note. 

60.     UNLAWF17L     OONTRAOT —« Leaso     tog 
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lauMorsl  pip»><»y  e.  ?.  prostitution  and 
sigmatlon,  with  knowledffe  of  lessor.  Is  Illegal 
and  void,  and  court  will  not  aid  either  party 
In  attemptlngr  to  enforce  It.  —  Demartlnl  ts. 
Anderson.  127  CaL  S3,  34,  3S,  69  Pac.  Rep.  207 
(action  for  rent).  See  Chateau  rn.  Slnsla. 
114  Cal.  91,  93,  66  Am.  St.  Rep.  63,  46  Pac  Rep. 
1015,  33  L.  R.  A.  760  (partnership  for  pur- 
pose of  lettlniT  apartments  for  illegal  pur- 
pose). 


As  to  what  a»s  vslawfsi  c*iitniet%  see  ant* 
11667  and  note. 

M.  ^WILD  GAME  19  SUBJECT  TO  PRI- 
TATB  DOMIlflOIf  to  extent  that  owner  of 
land  may  make  lease  In  which  he  grives  lessee 
exclusive  privilege  of  taking  It  under  {  656.^ 
KelloCTT  vs.  Klnsr.  114  CaL  378.  888.  66  Am.  St. 
Rep.  74.  46  Pac.  Rep.  166.  See  Garcia  vs.  Gunn» 
119  CaL  816,  320-322,  61  Pac  Rep.  684. 

See  ante  |  666  and  note. 


§  1926.    PRODUCTS   OF   TEXNG.     The  products  of  a  thing  hired,  during  the 

hiring,  belong  to  the  hirer. 

History:    Enacted  March  21,  1872. 

1, 2.  Common  law  declared — Commissionenr  noteu 

3.  Crop— Belongs  to  lessee. 

4.  Same — Cotenancy  in  crop  not  implied. 

5.  Same — ^Possession  of  crop  not  eontrollablo 

bj  lessor. 

6.  Cropping    contract — Crop    not    planted    bj 

lessee. 

7.  Same — Independent    eoyenant    broken    hj 

lessee. 

8.  IHztures — To  whom  belong. 

9.  Lease  of  land  with  live  stock  thereon. 

10.  Products   and   accessions   to   property — ^To 

whom  belong. 

11.  Beasons  for  different  construction  of  con- 

tract must  be  clear. 

12.  Beplevin  for  skins  of  wild  animals. 

13.  Title  to   material  blasted  and  thrown  on 

leased  premises. 


1.  COMMOH  liAW  DBCUkRBDy  rule  being 
one  which  finds  support  in  Judicial  decision 
Independent  of  statute. — Stockton  Sav.  &  Lh 
Soc.  vs.  Purvis,  112  CaL  236,  240,  68  Am.  St. 
Rep.  210,  44  Pac.  Rep.  561.  See  Wilkerson  vs. 
Thorp,  128  Cal.  221,  60  Pac.  Rep.  679;  Fox  vs. 
McKlnney,   9   Oreg.   498. 

%,  CommlMloners'  note  cites  Bellows  vs. 
Denison,  9  N.  H.  293;  Putnam  vs.  Wyley,  8 
John.  (N.  T.)  432,  436,  5  Am.  Dec  846  (holding 
that  increase  of  flock  hired  for  term  belongs 
to  person  hiring  them);  Allen  vs.  Allen,  2 
Penr.  &  W.  (Pa.)  166;  Wood  vs.  Ash,  Owen 
188;    Edw.    Bailm.    824. 

8.  CROP — BeloBflTS  to  lessee  where  lease 
does  not  otherwise  provide. — ^Ferguson  vs. 
Murphy,  117  Cal.  184,  138,  48  Pac.  Rep.  1018. 
See  Stockton  Sav,  &  L*.  Soc.  vs.  Purvis,  112 
Cal.  236,  240,  63  Am.  St  Rep.  210,  44  Pac.  Rep. 
661;  Lemon  vs.  Wolff,  121  Cal.  272,  275,  68 
Pac.  Rep.  801;  Clarke  vs.  Cobb,  121  CaL  695, 
597,  54  Pac.  Rep.  74;  Crocker  vs.  Cunningham, 
122  Cal.  547,  551,  65  Pac.  Rep.  404. 

As  to  lien  on  erop  for  renty  see  post  1 1947 
and  note. 

Rights  to  emblements. — See  notes  by  Robert 
Desty,  8  L.  R.  A.  120;  11  Id.  800. 

4«     Cotenancy   In    crops   not    Implied   In   ab* 

sence  of  appropriate  words  in  lease  to  indicate 
that  lessor  and  lessee  are  to  hold  same  in  co- 
tenancy.— Clarke  vs.  Cobb,  121  Cal.  595,  597, 
64   Pac.   Rep.   74. 


S.  Posocoslon  of  crop  not  controllable  bjr 
Icoeory  but  it  is  subject  to  control  of  lessee. — 
Ferguson  va  Murphy,  117  CaL  134,  138,  4S 
Pac  Rep.  1018. 

e.  CROPPING  COBfTRAOT  or  lease  (it  be- 
ing immaterial  which)  by  which  defendant  is 
given  named  number  of  acres  of  land,  more 
or  less,  to  sow  in  wheat  in  consideration  of 
his  agreement  to  put  same  in  wheat  and  pay 
proportion  of  crop,  does  not  give  defendant 
any  right  to  what  grows  upon  land  other 
than  that  planted  by  him. — Shaw  vs.  Mayer» 
96  CaL  801,  303,  30  Pac  Rep.  541. 

See  post  1 1927  and  note  par.  48. 

As  to  distinction  between  cropping  contmet 
and  lease,  see  ante  1 1925  and  note  par  24. 

7.     Independent   covenant   broken   by  lessee^ 

he  is  nevertheless  entitled  to  his  share  of 
crop,  remedy  of  lessor  for  such  breaches  be- 
ing by  action  for  damaged. — Wallace  va. 
Maples,  72  CaL  356,  858,  14  Pac.  Rep.   19. 

&  Fixtures — To  wbom  belong. — See  ante 
H660,    1013,    1019   and   notes. 

9.  IfOnse  of  land  witb  live  stock  tbereonf 
See  post  91958   and  note. 

lOw  Prodncts  and  aceewilons  to  property-r- 
To  wbom  belong. — See  ante  §§732,  1013-103S 
and  notes. 

11.  RBIASONS  FOR  DIFFERENT  CON- 
STRUCTION OF  CONTRACT  must  "stand  out 
in  bold  relief  upon  its  face." — Stockton  Sav* 
&  Ix  Soc  vs.  Purvis,  112  CaL  236,  240,  53  Am. 
St  Rep.  210,  44  Pac  Rep.  561  (agricultural 
products). 

12.  REPLEVIN  FOR  SKINS  OF  1^U> 
ANIMALS  wrongfully  taken  by  trespasser 
from  demised  premises  may  be  brought  by 
lessee. — Garcia  vs.  Qunn,  119  CaL  815,  820-322. 
51  Pac  Rep.  684.  See  Kellogg  vs.  King,  114 
Cal.  878,  888,  63  Am.  St  Rep.  74,  46  Pac  Rep. 
166. 

18.  TITLE  TO  MATERIAL  BLASTED  whicb 
was  thrown  upon  leased  premises  is  not  In 
lessee  so  as  to  enable  him  to  maintain  as- 
sumpsit upon  implied  sale  to  stranger  who- 
removed  such  material  unless  lessor  owned 
land  from  which  it  was  blasted,  where  only 
claim  of  title  in  lessee  is  based  upon  lease- 
Gray  vs.  Eschen,  125  CaL  1,  8,  4,  57  Pac  Rep^ 
664. 


§  1927.    QUIET  POSSESSION.    An  agrreement  to  let  upon  hire  binds  the  letter 

to  secure  to  the  hirer  the  quiet  possession  of  the  thing  hired  during  the  term  of  the 

hiring,  against  all  persons  lawfully  claiming  the  same. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  cited,  construed,  refened  to  etc 

2.  Abandonment    by    lessee — ^Lessor    cannot 

interfere  with  lessee's  dominion. 

3.  Same — Re-entry   for   purpose    of    earing 

for  premises. 

4.  Same — Eeletting  bj  lessor  not  permitted. 

5.  Alterations — Re-entry   not  permitted   for 

purpose  of  making. 
6-8.  Appurtenances      within       rule  —  Water- 
rights. 
9-11.  Common     law     declared — Gonunissioners' 
note — Purport  of  implied  covenant. 

12.  Counterclaim  for  damages  in  action  for 

rent. 

13.  Covenant  for  quiet  enjoyment  may  be  in 

any  apt  language. 

14.  Damages  for  breach  of  covenant  of  quiet 

enjoyment. 

15.  Ejectment — Against   stranger    by   lesaor 

maintainable. 

16.  Same — Lies  against  lessor  in   favor  of 

lessee. 

17.  Eviction. 

18.  Same — ^Action   of  which   lessor   has   no- 

tice. 

19.  Same — ^Actual  dispossession  of  lessee  ii 

not  necessary. 

20.  Same — Any  act  of  lessor  depriving  lessee 

of  beneficial  enjoyment. 

21.  Same — Ejectment  wrongfully  brought. 

22.  Same — Entry  upon  roof  of  building  by 

lessor. 

23.  Same — <jood  faith  of  lessor  immaterial. 

24.  Same — Judgment    after   eviction    relates 

bach. 

25.  Same — Legal  process  not  necessary. 

26.  Same— Possession  of   part  of   land   dis- 

turbed. 

27.  Same — Reletting    and    putting    another 

lessee  in  possession. 

28.  Same— Revocation  of  license  by  eity  to 

occupy  street. 

29.  Same-Islander  of  lessee's  possession  and 

vexatious  actions. 
80.  Same — Yielding  to  paramount  title. 

31.  Fixtures  controlled  by  lessee  during  teim» 

32.  Fraudulent  dispossession  of  lessee. 

33.  Hunting  privilege  given  lessee. 

34.  Implied  covenant  that  lessee  is  to  have 

quiet  possession. 

85.  Improvements  designated  as  part  of  prop- 
erty leased. 
36,37.  La  junction    against    disturbance   of   pos- 
session     by     strangers — ^Hunting      on 
premises. 

88.  Negligence   of   lessor  in  allowing   over- 
flow of  water. 

39.  Option  of  lessee  to  renew  lease. 

40.  Personal    property — ^Right    of    hirer    to 

quiet  possession  of. 

41.  Possession  must  be  given  to  lessee. 

42.  Same — Action  to  recover  possession  not 

inctimbent  upon  lessee. 

43.  Same— Cropping  contract — Extent  of  les- 

see's right. 
44, 45.  Same — Part  of  land — ^Lessee  need  not  ae- 

cept-^Waiver  of  right. 
46,47.  Question  of  fact — ^Breach  of  eovenan^— 

Consent  to  re-entry. 

48.  Recovery  back  of  rent  paid  after  evio- 

tion. 

49.  B«psir  of  part  of  house  not  leased. 


60.  Res  judicata — Judgment  in  ejectment. 

51.  Stranger's   interference   not   eviction    by 

IfiSSOT 

52.  "Term""  defined. 

53.  Title  of  lessor  implied. 

54.  Trespass — By  lessee  against  lessor  main- 

tainable. 

55.  Same — Same — ^Breach    of    covenants    by 

lessee  no  defense. 
56,57.  Same — By  lessee  against  stranger. 

58.  Same— -By  lessor  against  stranger — ^Dam- 
ages. 

69.  Use  of  premises  by  lessor  reserved — ^Dis- 
turbance of  lessee's  right — Negligence. 

60.  Verbal  notice  of  paramount  title  asserted 

by  stranger. 

61.  Wrongful  exercise  of  right  of  re-entry 

not  permitted. 

1.  APPLIBD,  CITEDy  CONSTRUED,  RB- 
FERRESD  TOy  etc.,  in:  Dwyer  vs.  Carroll,  86 
CaL  298.  804,  24  Pac  Rep.  1015  (construed 
and  applied);  McDowell  vs.  Hyman,  117  Cal. 
67,  70,  48  Pao.  Rep.  984  (construed  and  ap- 
plied). 

2.  ABANDONMBBTT  BT  LBSSBB— liCaaor 
eannot  flntertere  witli  leasee**  domlnlom  unless 
lessor  accepts  surrender  of  premises,  and  un- 
warranted interference  will  constitute  eviction. 
— Welcome  vs.  Hess,  90  Cal.  607,  613,  26  Am. 
St   Rep.   145,  27  Pac  Rep.  369. 

S.  Re-entry  for  purpose  of  carlnsr  for 
premUiea  is  permissible  where  lessee  abandons 
possession. — Bowen  vs.  Clarke,  22  Oreff.  666, 
29  Am.  St  Rep.  625,  80  Pac  Rep.  480. 

4.  Reletttnff  by  lesaor  after  lessee  has 
abandoned  premises,  unless  surrender  has  been 
accepted  by  lessor,  is  not  permissible  even 
upon  theory  that  such  reletting:  is  for  ben- 
efit of  lessee. — ^Welcome  vs.  Hess,  90  Cal.  607, 
618,  26  Am.  St  Rep.  145,  27  Pac  Rep.   369. 

O.  ALTBRATIONS9  as  dlstinerulshed  from 
necessary  repairs,  cannot  be  made  by  lessor 
during  term  unless  such  riffht  is  expressly 
reserved. — Dwyer  vs.  Carroll,  86  Cal.  298,  804» 
S4  Pac  Rep.   1015. 

As  to  riffht  of  re-entry  to  make  neeeaaary 
repalray  see  post  {1941  and  note. 

e.  APPURTBNANCBS  -WITHIN  RULB  that 
lessee  has  right  to  exclusive  possession  and 
use  of  property,  and  ho  has  right  to  maintain 
action  for  any  injury  which  interferes  with 
his  enjoyment  of  appurtenance. — ^Heilbron  vs. 
Kings  River  A  F.  C.  Co.,  76  Cal.  11,  16,  17 
Pac  Rep.  988;  Oould  vs.  StaflTord,  91  Cal.  146, 
162,  27  Pac  Rep.  648,.  101  Cal.  82.  86  Pac  Rep. 
429.  See  Crescent  City  W.  A  L.  Co.  vs.  Simp- 
son, 77  Cal.  286,  289,  19  Pac  Rep.  426. 

Right  of  leasee  to  light  and  air. — See  note 
by  R  A.  Rich,  22  L.  R.  A.  640-648,  and  note 
by  Irwin  Taylor,  28  Lu  R.  A.  168. 

7.  'Water-right  appertaining  to  land  leased 
Is  not  subject  to  control  of  lessor,  and  if 
lessee  makes  unlawful  or  excessive  use  of 
flume  which  is  not  nuisance  per  se  to  injury 
of  adjoining  riparian  owners,  lessor  cannot 
Interfere. — See  Grould  vs.  Stafford,  91  CaL  146, 
162,  27  Pac  Rep.  548,  101  Cal.  82,  86  Pac  Rep. 
429. 

Aa  to  liability  of  leaaor  to  adjoining  pro- 
prletora,  see  post  1 1980   and  note  par.   8. 
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8.  Same — DlTeraloii  of  water  which  Is  ap- 
purtenant to  leased  premises  gives  lessee 
rifirht  of  action. — ^Heilbron  vs.  Klnffs  River  & 
P.  C.  Co.,  76  Cal.  11,  16.  17  Pac.  Rep.  938. 
See  Lux  vs.  HafiTfiTln,  69  Cal.  266,  436,  10  Pac 
Rep.    674. 

9.  COMMON  LAW  DBCLARBDi  section  be- 
Inff  mere  embodiment  of  judicial  declarations 
as  to  rlgrht  of  lessee  to  quiet  possession  during 
term. — Wheelock  vs.  Warschauer,  21  CaL  809, 
816;  SchlUinff  vs.  Holmes,  23  CaL  227,  230. 
See  Kline  vs.  Hanke,  14  Mont.  861,  86  Pac 
Rep.  464;  York  vs.  Steward,  21  Mont.  615,  66 
Pac.  Rep.  29,  48  L*.  R.  A.  125;  Hoopes  vs. 
Meyer,  1  Nev.  488;  Hanley  vs.  Banks.  6  Okla. 
79,  61  Pac  kep.  664;  Edwards  vs.  Perkins,  7 
Ores.  149,  166;  Fleischner  vs.  Citizens'  R.  E. 
8c.  I.  Co.,  26  Ores.  119,  86  Pac.  Rep,  174;  Ross 
vs.   Dysart,   83   Pa.   St.    452. 

See  par.  34  this  note. 

10.  Commissioners'  note  cites  Vernam  vs. 
Smith,  16  N.  Y.  827;  Story  Bailm.  8  883  (where 
Pothier,  Domat.  Cods  Civ.  France,  and  other 
authorities  are  cited). 

11.  Purport  of  implied  eovenaiit  for  Qolet 
enjoyment  is  that  lessee  shall  not  be  evicted 
by  title  paramount,  and  also  that  his  posses- 
sion shall  not  be  disturbed  by  acts  or  wrong- 
ful omissions  of  lessor. — ^York  vs.  Steward,  21 
Mont.  616,  65  Pac  Rep.  29,  48  Lh  R.  A.  126. 

la.  COUNTERCLAIM  FOR  DAMAGES  IN 
ACTION  FOR  RENT.— See  post  91947  and  note 
par.   84. 

18.  COVENANT  FOR  <i17IET  ENJOYMENT 
MAY  BE  IN  ANY  LANGUAGE  which  ex- 
presses intention  of  parties,  no  set  formula 
being:  required. — Levltzky  vs.  Canning:,  38  CaL 
299,    806. 

14.  DAMAGES  FOR  BREACH  OF  COVE- 
NANT OF  aUIET  ENJOYMBiNT. — See  post 
9  3304   and   note. 

Damages  for  failure  to  slve  possession  and 
for  eviction. — See  notes  100  Am.  Dec  428,  429; 
68   Am.   Rep.    606-614. 

16.  EJECTMENT  BY  LESSOR  MAINTAIN- 
ABIiE  AGAINST  STRANGER  notwithstanding 
lease  where  by  reason  of  such  stranger's  pos- 
session lessor  is  unable  to  give  possession  to 
lessee  and  latter  refuses  to  maintain  action, 
such  action  being  brought  by  lessor  through 
agency  of  lessee. — Brandt  vs.  Phillippi,  82  CaL 
640,   641.  23   Pac   Rep.   122. 

16.  Lies  against  lessor  In  favor  of  lessee 
to  recover  posaesalon  If  lessor,  having  posses- 
sion, refuses  to  give  it  to  lessee — Camarillo 
vs.   Fenlon,   49  Cal.   202,   206,  207. 

17.  EVICTION,  INVASION,  OR  DISTURB- 
ANCE OF  POSSESSION  is  essential  to  consti- 
tute breach  of  lessor's  duty  to  secure  lessee  in 
quiet  possession. — Levltzky  vs.  Canning,  88 
Cal.  299,  806;  McAlester  vs.  Landers,  70  Cal. 
79,  82,  11  Pac  Rep.  605. 

Acts  of  third  parties,  when  fnwUty  abanten* 
ment. — See  note   88   Am.  St.  Rep.   484. 

"What  Jnatlfles  tenant  In  abandoning  leased 
premises. — See  monograiphic  note  88  Am.  St. 
Rep.   476-492. 

18.  Action     of     wbldi     lessor     bas     notloe 

against  lessee,  resulting  In  his  eviction,  ter- 


minates hiring. — ^Wheelock  vs.  Warschauer,  21 
Cal.  309,  816. 

19.  Actual  dispossession  of  lessee  Is  not 
necessary  in  order  to  constitute  eviction,  but 
it  is  sufficient  that  there  is  an  invasion  or 
interference  with  lessee's  right — Levltzky  vs. 
Canning,  38  Cal.  299,  306;  McAlester  vs.  Lan- 
ders, 70  Cal.  79.  82,  11  Pac  Rep.  506.  See 
McGary  vs.  Hastings,  39  Cal.  860,  8  Am.  Rep. 
466;  Slmers  vs.  Saltus,  8  Den.  (N.  Y.)  214; 
Oreenvault  vs.  Davis,  4  Hill  (N.  Y.)  648;  Ross 
vs.  Dysart,  88  Pa.  St.   462. 

20*  Any  act  of  lessor  wblcb  results  la 
depriving    lessee    of    beneficial    enjoyment    of 

premises  constitutes  eviction,  even  thougti 
there  be  no  actual  ouster. — Agar  vs.  Winslow, 
123  CaL  687,  693,  69  Am.  St  Rep.  84,  66  Pac 
Rep.  422.  See  Levltzky  vs.  Canning,  83  Cal. 
299;  Hoopes  vs.  Meyer,  1  Nev.  433;  York  vs. 
Steward,  21  Mont.  615,  65  Pac  Rep.  29,  43  L. 
R.  A.   126    (eviction). 

21.  EUeetment  wrongfally  brovgbt  does  not 
constitute  eviction,  notwithstanding  fact  that 
sublessee  has  failed  to  pay  rent  to  lessee 
because  of  such  action,  where  It  appears  that 
sublessee  has  given  lessee  bond  for  rent  with 
three  sureties. — ^Agar  vs.  Wlnslow,  128  Cal. 
687,  692-694,  69  Am.  St.  Rep.  84,  66  Pac.  Rep. 
422. 

23L     Entry  upon  roof  of  baUdlng  by  lessor 

and  converting  it  Into  wash-house  or  place  for 
drying  clothes  constitutes  breach  of  covenant 
or  quiet  enjoyment. — Levltzky  vs.  Canning, 
83  Cal.   299,   308. 

23.  CkMd  faltb  of  lessor  in  wrongfnlly  dis- 
turbing posscsslonf  and  fact  that  he  did  not 
act  maliciously,  do  not  shield  him  from  con- 
sequences of  such  acts  except  as  It  affects 
rights  of  lessee  to  recover  exemplary  dam- 
ages.— Levltzky  vs.  Canning,  33  Cal.   299,  808. 

24.  Judgment    of    eviction    relates    back    to 

commencement  of  action  so  as  to  operate  as 
disturbance  of  lessee's  possession  during 
whole  time  action  was  pending. — ^McAlester 
vs.  Landers,   70  Cal.   79,  88,  11  Pac  Rep.   606. 

2B.  Legal  process  as  autborlty  for  disturb- 
ance  of  possession  Is  not  necessary  to  consti- 
tute eviction. — ^Levltzky  vs.  Canning,  83  CaL 
299,    806. 

See  par.  80  this  note. 

28.     Possession    of   part    of    land    disturbed* 

if  not  acquiesced  in  by  lessee,  such  disturb- 
ance amounts  to  eviction. — Camarillo  vs.  Fen- 
lon, 49  CaL  202,  207;  Trlscony  vs.  Orr,  49  Cal. 
612,    617. 

Partial  orlction  by  lessor,  eHeet  of. — Sea 
note  88  Am.  St.  Rep.   491,  492. 

As  to  recovery  of  rent  after  eviction  from 
portion  of  premlae%  see  post  11947  and  note 
pars.    44,    46. 

27.  Reletting  and  putting  another  lessee 
in  possession  during  term  without  accepting 
surrender  by  lessee  constitutes  eviction. — 
Welcome  vs.  Hess,  90  Cal.  607,  618,  26  Am.  St. 
Rep.   146,  27  Pac   Rep.  869. 

2B.  Revocation  of  license  by  city  to  occupy 
street  with  stand  in  front  of  leased  premises, 
which  privilege  was  main  inducement  to  lease, 
is    not    eviction    because    lessee    was    fully 
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chargeable  with  notice  of  character  of  prlrl- 
legre  and  took  lease  subject  to  be  removed 
from  street. — ^McLarren  vs.  Spaldlnff,  2  CaL 
510.  514.  See  International  T.  Co.  vs.  Schu- 
mann. 158  Mass.  287,  292,  88  N.  B.  Rep.  509. 

29.  Slander  of  lemce's  possewiloB  and  Tex* 
atloiw  actions  to  recover  possession,  on  part 
of  lessor,  under  pretense  that  lease  has  ex- 
pired, constitute  breach  of  covenant  for  quiet 
possession. — Levltzky  vs.  Canning,  88  Cal.  299, 
306. 

80.  Yleldlnir  to  paramovnt  title  and  attorn- 
ment to  true  owner  permitted,  and  constitute 
eviction,  although  such  yielding  by  lessee  Is  at 
his  peril. — See  Jeffers  vs.  Easton,  118  Cal.  846, 
864.  46  Pae.  Rep.  680;  West  Shore  Mills  Co. 
vs.  Edwards.  84  Greg.  476.  88  Pac.  Rep.   987. 

As  to  attommentf  see  post  1 1948  and  note. 

51.  FIXTURES   UNDER   CONTROL   OF 

LESSEE    and    his   use   thereof   cannot   be   In- 
terfered with  by  lessor,  no  waste  being  shown. 
— Gould  vs.  Stafford,  91  Cal.  146,  152,  27  Pac 
Rep.   643.   101   Cal.   32,   86  Pac  Rep.   429. 
See  ante  i  660  and  note. 

52.  FRAUDULENT  DISPOSSESSION  OF 
LESSEE  gives  him  right  of  action  as  where 
lease  by  its  terms  is  terminable  upon  sale 
of  property  by  lessor  and  he  makes  sham 
and  colorable  sale  and  thereby  regains  pos- 
session.— ^Davis  vs.  Schweikert,  180  Cal.  143, 
147,   148.    62  Pac   Rep.    411. 

88.  HUNTING  PRIVILEGE.— Exclnslve  right 
Is  glTon  leasee  by  lease,  although  lessor  re- 
serves to  himself  right  to  pasture  upon  land 
and  right  of  way  over  It. — Kellogg  vs.  King. 
114  Cal.  378.  384.  885,  58  Am.  St  Rep.  74,  46 
Pac.  Rep.    166. 

As  to  remedy  by  Inspeetlony  see  par,  87  this 
note. 

Replevin  for  skins  of  irlld  animals  taken 
ft  premises.  — See  ante  1 1926  and  note. 


84.  IMPLIED  COVENANT  THAT  LESSEE 
IS  TO  HAVE  aUIET  POSSESSION  and  enjoy- 
ment of  leased  premises  during  continuance 
of  term  arises  under  this  section. — ^McDowell 
vs.  Hyman.  117  Cal.  67,  70,  48  Pac  Rep.   984. 

See  pars.  9-11  this  note. 

88.  IflKproTentents  designated  as  part  of 
property  leased. — See  post  |1941  and  note 
par.   22. 

86.  INJUNCnON  LIBS  AGAINST  DIS- 
TURBANCE OF  POSSESSION  BY  STRANGERS, 

in  accordance  with  equitable  principles,  when 
Irreparable  Injury  Is  threatened. — Crescent 
City  W,  &  Jm  Co.  vs.  Simpson,  77  Cal.  286,  289. 
290,  19  Pac  Rep.  426;  Kellogg  vs.  King,  114  Cal. 
378,  885-888,  66  Am.  St.  Rep.  74,  46  Pac  Rep. 
166. 

87.  Hunting  on  premises  enjoined  where 
lessee  has  been  given  exclusive  privilege  of 
taking  game,  and  threatened  trespass  is  one 
for  which  law  affords  no  adequate  remedy. — 
Kellogg  vs.  King.  114  Cal.  378.  885-888,  65 
Am.  St.  Rep.  74,  46  Pac  Rep.  166. 

Soe  par.  88  this  note. 

88.  NEGLIGENCE  OF  LESSOR  IN  ALLO^W- 
ING  OVBRFLOIV  OF  WATER^  or  of  lessor's 
servant,  from  one  story  into  another  whereby 
goods    of    lessee    are    Injured    renders    lessor 


liable  for  damages. — ^Plke  ▼■.  Brlttan,  71  CaL 
159,  162.  60  Am.  St.  Rep.  627,  11  Pac  Rep.  890. 
See  Jones  vs.  Freldenburg,  66  Ga.  605,  42  Am. 
Rep.  86;  York  vs.  Steward,  81  Mont.  615,  66 
Pac  Rep.  29,  48  L.  R.  A.  126. 

89.  OPTION  OF  LESSEE  TO  RENEUT 
LEASBy  Which  contains  covenant  for  quiet 
enjoyment,  being  exercised,  such  covenant  ap- 
plies to  additional  ternu — ^Levltsky  vs.  Can- 
ning, 88   Cal.   299,   806. 

40.  PERSONAL  PROPERTY^-Rlght  of  hirer 
to  qnlet  posseeelon  of. — See  x>ost  §  1955  and 
nota. 

41.  POSSESSION  MUST  BE  GIVEN  TO 
LESSEE^  Otherwise  he  will  be  Justified  In 
abandoning  premises. — Dengler  vs.  Mlchelssen. 
76  Cal.  125.  127«  18  Pac  Rep.  138;  Brandt  vs. 
PhiUippl,  82  CaL  640.  641,  28  Pac.  Rep.  122; 
Flynn  "vs.  Hite,  107  CaL  455.  459,  40  Pac.  Rep. 
749.-  See  Welcome  vs.  Hess,  90  Cal.  507,  513, 
26  Am.  St.  Rep.  145,  27  Pac  Rep.  869;  Kellogg 
vs.  King.  114  CaL  878,  68  Am.  SL  Rep.  74,  46 
Pac  Rep.  166;  Garcia  vs.  Gunn.  119  Cal.  315, 
51  Pac  Rep.  684;  Kline  vs.  Hanke.  14  Mont 
361,  36  Pac.  Rep.  454;  Fleischner  vs.  Citizens 
R.  E.  &  I.  Co..  26  Greg.  119,  35  Pac  Rep.  174. 

See  note  38  Am.  St.   Rep.   481.  482. 

As  to  leasee's  right  to  posseeelon  of  erop^ 
see  ante  i  1926  and  note. 

Property  In  adverse  possession  of  another 
nuiy  be  leased* — See  ante  {1925  and  note. 

43.  Action  to  recover  possession  not  ln« 
enmhent  npon  lessee  where  land  Is  In  posses- 
sion of  stranger,  but  he  may  abandon  lease 
—Brandt  vs.  PhiUippl,  82  CaL  640.  641,  23  Pac 
Rep.    122. 

48.  Cropping  eontraet  or  lease  (it  being 
Immaterial  which)  by  which  defendant  is 
given  named  number  of  acres  of  land,  more  or 
less,  to  sow  to  wheat  In  consideration  of  his 
agreement  to  put  same  in  wheat  and  pay  a 
proportion  of  the  crop  does  not  give  him  any 
right  in  any  of  such  land  except  that  which 
he  sows  in  wheat. — Shaw  vs.  Mayer,  95  Cal. 
301.  803,  30  Pac.  Rep.  541. 

See  ante  i  1926  and  note. 

44.  Part  of  land — Lessee  need  not  accept 
possession  of,  and  if  he  cannot  be  put  In  pos- 
session of  all  of  land  he  Is  Justified  In  aban- 
donment— Camarillo  vs.  Fenlon,  49  CaL  202. 
207.     See  Triscony  vs.  Orr,  49  CaL  612,  617. 

45.  "Waiver  of  right  to  possession  of  all  of 
land  win  result  from  accepting  and  occupying 
portion  thereof. — Camarillo  vs.  Fenlon,  49 
CaL  202.  207.  See  Triscony  vs.  Orr,  49  CaL 
612,    617. 

4e.  QUESTION  OF  FACT  FOR  JURY  AS 
TO  BREACH  OF  COVENANT  of  quiet  enjoy- 
ment.— ^Levltzky  vs.   Canning,  88  Cal.  299,  805. 

47.  As  to  lessee's  consent  to  re-entry  by 
lessor  during  term,  question  of  fact  arises 
where  evidence  Is  conflicting. — Dwyer  vs. 
Carroll.  86  CaL  298,  303,  24  Pac.  Rep.  1015. 

4S.  RECOVERY  BACK  OF  RENT  PAID 
AFTER  EVICTION«--See  post  {1947  and  note 
pars.  91.  93. 

49.  REPAIR  OF  PART  OF  HOUSE  NOT 
LEASEai  must  be  conducted  by  lessor  In  such 
manner  as  not  to  Impair  quiet  enjoyment  and 
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possession  of  portion  leased,  and  If  lessee  la 
disturbed  In  possession  lessor  Is  liable  even 
though  he  was  not  negrllgent — McDowell  vs. 
Hyman,  117  CaL  67,  70-72,  48  Pac.  Rep.  984. 

60.  RESS  JUDICATA.^ — JadvmeAt  1m  eject- 
mitnt  rendered  In  favor  of  lessor  In  action 
a^rainst  plaintiff  lessee  and  prior  lessee,  from 
whom  plaintiff  purchased  Improvements  and 
took  surrender  of  possession  at  end  of  such 
prior  lease,  is  bar  to  action  by  plaintiff  agrainst 
lessor  for  failure  to  put  plaintiff  In  posses- 
sion, as  such  action  of  ejectment  necessarily 
involved  plaintiff's  right  to  possession  under 
his  lease. — Flynn  vs.  Hite,  107  Cal.  466,  469, 
460,    40    Pac.    Rep.    749. 

61.  STRANGBR'S  INTBRFBRESBrCB  WITH 
POS SESSION  is  not  breach  of  covenant  which 
this  section  implies,  and  for  acts  of  third  per- 
son lessee  has  redress,  not  against  lessor,  but 
against  wrong-doer. — McDowell  vai  Hyman, 
117  Cal.  67,  71,  48  Pac  Rep.  984.  See  Schilling 
vs.  Holmes,  28  Cal.  227.  230;  Branger  vs.  Man- 
ciet,  30  Cal.  624,  627;  Levltzky  vs.  Canning,  33 
Cal.  299,  306;  Brewster  vs.  De  Fremery,  33 
Cal.  341;  Pike  vs.  Brlttan,  71  Cal.  159,  162,  60 
Am.  Rep.  627,  11  Pac.  Rep.  890  (negligence  of 
lessee  in  allowing  water  to  overflow  into  por- 
tion of  premises  occupied  by  plaintiff  as 
lessee). 

As  to  liability  for  rent  when  possemiloii  1m« 
terfered  with  by  strangery  see  post  8  1947  and 
note   par.    42. 

As  to  trespass  asalast  strangery  see  pars. 
16.  16,  68  this  note. 

52.  <<Term'>  deflned. — See  ante  8 1926  and 
note  par.    61. 

68.     TITLB    OF    LBSSOR    IMPLIBD.— Lease 

contains  implied  covenant  that  lessor  has  title 
to  property  and  power  and  right  to  lease  it. — 
McAlester  vs.  Landers,  70  Cal.  79,  82,  11  Pao. 
Rep.   606. 

64.  TRESPASS — ^By  leasee  against  lessor 
maintainable  if  latter  disturbs  former's  pos- 
session by  wrongful  entry  during  term. — Fox 
vs.  Brlssac,  16  Cal.  223,  226,  226;  McAlester  vs. 
Landers,  70  CaL  79,  84,  11  Pac.  Rep.  606;  Heil- 
bron  vs.  Kings  River  &  F.  C.  Co.,  76  Cal.  11, 
16.  17  Pac.  Rep.  933;  Dwyer  vs.  Carroll,  86 
Cal.  298,  305,  24  Pac.  Rep.  1016  (re-entry  for 
purpose  of  making  alterations);  McDowell  vs. 
Hyman,  117  Cal.  67,  72,  48  Pac.  Rep.  984.  See 
Rice  vs.  Whltmore,  74  Cal.  619,  6  Am.  St  Rep. 


479,  16  Pac.  Rep.  601;  Crescent  City  W.  A  L. 
Co.  vs.  Simpson,  77  Cal.  286,  19  Pac.  Rep.  426; 
Flynn  vs.  Hite,  107  CaL  466,  40  Pac.  Rep.  749 
(failure  to  put  lessee  in  possession);  Garcia 
vs.  Ounn,  119  CaL  316,  61  Pac.  Rep.  684;  Davis 
vs.  Schweikert,  130  CaL  143,  62  Pac.  Rep.  411; 
Han  ley  vs.  Banks,  6  Okla.  79,  61  Pac.  Rep. 
664;  Edwards  vs.  Perkins,  7   Greg.   149,  166. 

See  Heilbron  vsl  Heinlon,  78  Cal.  871,  374,  14 
Pac  Rep.  22. 

66.  Same — Breach  of  eoTenant  by  lessee  la 
no  defense  if  lessor  forcibly  ejects  lessee,  and 
no  right  of  entry  Is  reserved  for  breach  of 
covenant,  as  lessor  in  such  case  must  resort 
to  processes  afforded  by  law. — Fox  vs.  Brls- 
sac, 16  CaL   223,   226. 

68.  By  lessee  against  strangery  trespass  la 
maintainable  if  stranger  wrongfully  inter- 
feres with  lessee's  possession. — Heilbron  vs. 
Kings  River  &  F.  C.  Co.,  78  CaL  11,  16,  17 
Pac.  Rep.  933.  See  Townley  vs.  Gregon  B. 
&  N.  Co.,  88  Greg.  828,  64  Pac  Rep.  160. 

67.  Same — ^Injury  to  premises  by  Are  neg- 
ligently set  by  stranger  gives  lessee  right  of 
action.— Townley  vs.  Gregon  R.  &  N.  Co.,  83 
Greg.  323,  64  Pac  Rep.  160. 

68.  By  lessor  agalnat  stranger — Even  If 
such  action  will  lie  when  lessee  is  In  actuai 
possession  at  time  of  wrongful  entry,  such  pos- 
session of  lessee  may  be  shown  as  affecting 
measure  of  damages  to  freehold. — ^Uttendorf- 
fer  vs.  Saegers,  60  CaL  496,  498. 

As  to  action  by  lessor  of  chattel  for  trespass 
committed  during  eontlnnance  of  lease,  see 
post   81966   and   note. 

60.  VSK  OF  PREMISBS  BT  LESSOR  RB- 
SESRVED  under  covenant  that  his  use  shall 
be  without  harm  to  lessee  renders  lessor  liable 
If  harm  is  done  to  lessee  either  with  or  with- 
out negligence  on  his  part, — Rousslnet  vs.  Re- 
bout,  76  CaL   464,  466,  18  Pac  Rep.   428. 

60.  VERBAL  IfOTICB  OF  PARAMOUNT 
TITLE)  ASSESRTESD  BY  STRANGBR^^See  post 

81949  and  note. 

61.  WRONGFUL  BXESRCISB  OF  RIGHT  OP 
RE:-ENTRY  not  PEIRMITTBDi  as  right  of 
re-entry  for  one  purpose  will  not  justify  per- 
formance of  acts  for  another  purpose. — ^Dwyer 
vs.  Carroll.  86  CaL  298.  304.  21  Pac  Rep.  1016 
(re-entry  to  repair  and  wrongful  entry  of 
alterations). 


§  1928.    DEGREE  OF  CARE,  ETC.,  ON  PART  OF  HIRER.      The  hirer  of  a 
thing  must  use  ordinary  care  for  its  preservation  in  safety  and  in  good  condition. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Action  for  damages  lies,  when. 

3.  Care   required   of   letter   to  avert  conse- 

quences of  hirer's  neglect. 
4, 5.  Common    law    declared  —  Commissioners' 
note. 

6.  Death  of  animal  hired. 

7.  Depositary  for  hire  required  to  use  ordi- 

nary care. 

8.  Escape  of  hired  animal. 

9.  Express  promise  to  pay  for  thing  If  lost. 

10.  Horse — Degree  of  care  required  of  hirer. 

11.  game — Insufficiency  of  harness. 


12.  Limitation  of  liability  by  express  con- 
tract. 

13, 14.  Negligence — Question   for  jury. 

15.  Bepair  of  injuries  occasioned  by  hirer's 

want  of  ordinary  care. 

16.  Sublessee  of  hirer  liable  to  letter. 

17.  Use  of  thing  for  other  than  particular 

purpose  for  which  let 

1.  APPLIED,  CITED,  CONSTRUED,  RIB. 
FERRED  TO,  etc.,  In:  Southern  Pac.  Co.  va. 
Von  Schmidt  D.  Co..  118  Cal.  868,  869»  60  Pao, 
Rep.  660   (referred  to). 
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2.  ACTION    FOR    DAUAGBS    LIBS    WHEN 

Mrer  does  not  use  ordinary  care  for  preserva- 
tion of  thins  let,  uses  it  for  other  purposes, 
and  fails  to  repair  injuries  occasioned  by  his 
want  of  ordinary  care. — Southern  Paa  Co.  vs. 
Von  Schmidt  D.  Co..  118  Cal.  368,  878,  60  Pao. 
Rep.  660. 
See  post  SS  1929,  1980  and  notes. 

3.  CARE  RE<iUIRED  OF  liBTTBR  TO 
AVERT  CONSECiUENCES  OF  HIRER'S  NBG- 
IjECT,  or  misconduct,  is  exercise  of  all 
reasonable  means  in  his  power,  and  where 
horse  is  returned  sick,  if  letter  employs  suit- 
able persons  to  care  for  it,  and  they  are  faith- 
ful in  performance  of  ^their  duties,  and  horse 
dies  notwithstandincT  their  efforts,  hirer  is 
liable  even  though  remedies  applied  aggrra- 
vate  disease  and  contribute  in  some  degree  to 
horse's  death. — Eastman  vs.  Sanborn,  86  Mass. 
<8  Allen)    694. 

4.  COMMON  LAW  DECLARED |  negligence 
being  criterion  of  hirer's  liability  for  injury 
to  or  loss  of  thing  hired. — Southern  Pac.  Co. 
vs.  Von  Schmidt  D.  Co.,  118  CaL  868,  878,  60 
Pac  Rep.  660.  See  Welch  vs.  Mohr,  98  Cal. 
371,  28  Pac.  Rep.  1060.  Mass.  Homer  vs. 
Thwing,  20  Mass.  (8  Pick.)  492;  Maynard  vs. 
Buck,  100  Mass.  40.  Mo.  McEvers  vs.  Steam- 
boat Sangamon,  22  Mo.  187,  191.  N.  Y.  Beach 
vs.  Raritan  &  D.  B.  R.  Co.,  37  N.  Y.  467,  468; 
Collins  vs.  Bennett  46  N.  Y.  490,  494;  Alex- 
ander vs.  Greene,  8  Hill  9,  20;  Smith  vs.  Simms, 
61  How.  Pr.  306.  Fed.  United  States  vs. 
Yukers,  60  Fed.  Rep.  641,  9  C  C.  A.  171,  28 
U.  &  App.   292. 

6.  Commissioners'  mote  is  as  follows: 
"Edw.  Bailm.  312.  The  engagements  of  the 
party  taking  a  thing  to  hire,  conductor  rei, 
are  to  put  the  thing  to  no  other  use  than  that 
for  which  it  is  hired;  to  use  it  well;  to  take 
care  of  it;  to  restore  it  at  the  time  appointed; 
to  pay  the  price  or  hire;  and  in  general  to 
observe  whatever  is  prescribed  by  the  con- 
tract, or  by  law,  or  by  custom.  The  bailment 
being  one  of  mutual  benefit,  the  hirer  is  only 
responsible  for  that  degree  of  diligence  which 
all  prudent  men  use  in  their  own  affairs.  The 
man  who  hires  a  horse  Is  bound  to  ride  it 
moderately,  and  treat  It  as  carefully  as  any 
man  of  common  discretion  would  his  own, 
and  to  supply  it  with  suitable  food.  See.  also, 
as  to  same  points.  Story  Bailm.  8  897.  With- 
out reference  to  particular  kinds  of  hiring, 
and  which  for  peculiar  reasons  involve  the 
most  rigid  degree  of  responsibility,  *a  bailee 
for  hire  is  bound  to  use  ordinary  diligence 
and  care  in  the  protection  of  the  property 
hired,  which  will  vary  in  degree  according 
to  the  nature  of  the  property  and  the  cir- 
cumstances in  which  it  is  placed.' — 2  Hill 
Torts,    626,    Ch.    44,    9  8;    Swigert   vs.    Graham, 

7  B.  Mon.  (Ky.)  661;  Logan  vs.  Mathews,  6 
Pa.  St.  417;  Bunyon  vs.  Caldwell,  7  Humph. 
<Tenn.)  134;  Dudgeon  vs.  Teass.  9  Mo.  867; 
McConihe  vs.  New  York  &  B.  R.  Co.,  20  N.  Y. 
495,  75  Am.  Dec.  420;  Slocumb  vs.  Washington, 
6  Jones  (N.  C.)  857;  Knox  vs.  North  etc.,  6 
Jones   (N.  C.)   416;  Tallahassee  etc.  vs.  Macon, 

8  Fla.  299;  Townsend  vs.  Hill,  18  Tex.  422; 
Dement  vs.  Scott,  2  Head  (Tenn.)  867.  The 
civil  law,  as  laid  down  by  Pothler,  Is  In 
«xact  conformity  with  the  common  law.  that 


the  hirer  is  bound  only  for  ordinary  diligence^ 
and  is  liable   only  for  ordinary   negligence.' " 

0.  Death  of  animal  hlred.^ — See  post  81968 
and   note. 

7.  Depositary  tor  hire  reaolred  to  use  or- 
dinary care. — See  ante  8  1862  and  note. 

8.  Bscape  of  hired  nnlmnl, — See  post  §1968 
and  note. 

0.  RXPRBSS  PROMISE)  TO  PAY  FOB 
THING  IF  LOST  obligates  hirer  to  make  com- 
pensation for  It  if  he  does  not  return  it, 
even  though  it  is  lost  because  of  inevitable 
circumstances. — Wilmington  T.  Co.  vs.  O'Neil, 
98  Cal.  1,  6,  82  Pac.  Rep.  706  (boat).  See 
Barrere  vs.  Somps,  113  Cal.  97,  104,  46  Pac. 
Rep.   177    (deposit  by  way  of  pledge). 

Am  to  exenses  for  non-performance,  see  ante 
881611.  1612  and  notes. 

10.  horse: — Decree  of  care  required  of 
klrer  Is  ordinary  prudence  and  discretion,  such 
as  ordinarily  prudent  and  discreet  owner 
thereof  would  exercise  under  circumstances. — 
See  Welch  vs.  Mohr,  98  Cal.  871,  88  Pac.  Rep. 
1060.  Gn.  Columbus  vs.  Howard,  6  Ga.  218. 
ni.  Francis  va  Shrader,  67  111.  272,  273 
(horse  taken  to  break  In  consideration  for 
its  use).  Ind.  vVatkins  va  Roberts,  28  Ind. 
167  (borrowed  horse).  Iowa.  Chamberlin  va 
Cobb,  82  Iowa  161,  162.  Kan.  Moore  vs.  Cass, 
10  Kan.  288,  291;  United  TeL  Co.  vs.  Cleveland, 
44  Kan.  167,  24  Pac.  Rep.  49.  Me.  Leach  va 
French,  69  Me.  389,  31  Am.  Rep.  296.  Mass. 
Eastman  vs.  Sanborn,  86  Masa  (3  Allen)  694, 
81  Am.  Dec.  677  (improper  feeding  and  water- 
ing); Perham  vs.  Coney,  117  Mass.  102.  Mo. 
Buis  vs.  Cook,  60  Mo.  891,  892.  N.  Y.  Millon 
vs.   Salisbury,   13   John.   811. 

Iietting  of  horse  for  hire. — See  note  by 
Robert  Desty,   12  L.  R.  A.  897. 

As  to  liability  vrhere  horse  Is  driven  beyond 
point  agreed  upon,  see  post  8 1930  and  note 
par.  8. 

11.  InsvlDelency  of  harness  being  cause  of 
injury  to  horse,  hirer  is  not  liable. — Perham 
vs.   Coney,   117  Mass.   102. 

12.  LIMITATION  OF  lilABILITY  BY  BX- 
PRBSS  CONTRACT  may  extend  to  failure  to 
use  ordinary  skill  and  care,  but  not  to  fraud. — 
Alexander  va  Greene,  3  Hill  (N.  Y.)  9,  20,  21. 

18.  NBGLIGENCB: — in  nse  of  barge,  meant 
to  be  used  as  pontoon,  is  sufficiently  shown 
to  present  question  for  jury  by  evidence  that 
It  was  left  by  holder  day  after  day  in  shallow 
water,  ofT  lee  shore,  to  be  pounded  by  storm, 
and  testimony  of  pilots  and  sea  captains  that 
in  exercise  of  ordinary  care  and  prudence 
hirer  should  not  so  have  allowed  it  to  remain, 
but  should  have  removed  it  to  sheltered  shore 
which  was  near  by. — Southern  Pac.  Co.  vs. 
Von  Schmidt  D.  Co.,  118  Cal.  368,  378,  60  Pac. 
Rep.    660. 

14.  (tnestlon  of  negligence  In  nse  of  thing 
by  hirer  for  Jury,  where  evidence  is  con- 
flicting, and  court  should  not  grant  nonsuit. 
— Southern  Pac.  Co.  vs.  Von  Schmidt  D.  Co., 
118  Cal.  868,  878,  60  Pac.  Rep.  660.  See  United 
Tel.  Co.  vs.  Cleveland,  44  Kan.  167.  24  Pac. 
Rep.  49  (negligent  use  of  horse);  Smith  va 
Simms,  61  How.  Pr.   (N.  Y.)   806. 
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IS.     RBPAIR    OF    INJURIBS    OCCABIONESD 
BY  HIRSR'S  WANT  OF  ORDINARY  CARbL— 

B—  post  9  1929  and  not«. 

10.     8UBLBSSBB     OF     HIRBR     LIABUD     If 

horta  and  huggy  hired  are  recklesaly  used  by 
such   sublessee*  althouflrh   hirer  also   may   be 


responslble.—O'Rlley  vs.  Waters,  19  Kan.  489. 
440;  Banfleld  vs.  Whipple,  92  Mass.  (10  Allen) 
n,  87  Am.  Dec  618. 

17.     USB    OF    THING    FOR    OTHER    THAN 
PARTICULAR  PURPOSB  FOR  WHICH  LETT. — 

See  post  11930  and  note. 


§  1929.    KnST  BEPAnt  INJUBIESi  ETC.    The  hirer  of  a  thing  must  repair 
all  deteriorations  or  injuries  thereto  occasioned  by  his  want  of  ordinary  care. 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  412,  held  nnconstitutional,  see  history, 
8  4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
eh.  CBLIY,  p.  614. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Accrual  of  cause  of  action  for  breach  of  cove- 

nant. 

3.  Action  for  damages  lies.  when. 

4.  Charterer  of  ship  liable  for  repairs  during 

voyage. 
6.  Commissioners'  note. 

6,  Dwelling-house  must  be  put  in  fit  condition 

and  repaired  by,  whom. 

7.  Termination  of  hiring  for  failure  of  hirer  to 

make  repairs. 

1.  APPLIBD,  CTTBD,  CON8TRUBO,  RB- 
FESRRBD  TO,  etc..  In:  Van  Every  vs.  Oee*  69 
Cal.  663,  666  (referred  to  In  connection  with 
11941);  Dwyer  va  Carroll,  86  Cal.  298,  804, 
24  Pac.  Rep.  1016  (referred  to  In  construinsr 
91941);  Green  vs.  Redding:,  92  Cal.  648,  661, 
28  Pac.  Rep.  699  (referred  to  in  connection 
with  S1941);  Callahan  vs.  Louffhran,  102  Cal. 
476,  480,  86  Pac.  Rep.  836  (referred  to  In  con- 
nection with  91941);  Southern  Pac.  Co.  vs. 
Von  Schmidt  D.  Co..  118  Cal.  868,  869,  60  Pac 
Rep.    660    (referred   to). 

a.  ACCRUAL  OF  CAUSE  OF  ACTION  FOR 
BREACH  OP  COVENANT. — Where  lease  pro- 
vides that  "any  window  glass  that  may  be 
broken  must  be  replaced  by  said  second  party 


[lessee]  with  glass  of  equal  Quality,  at  his 
expense,  and  at  expiration  of  said  term  said 
party  of  second  part  will  quit  and  surrender 
said  premises  In  as  good  state  and  condition 
as  reasonable  use  and  wear  thereof  will  per- 
mit, damages  by  elements  excepted,"  obliga- 
tion is  to  replace  all  such  ^lass  upon 
expiration  of  lease,  and  action  by  lessor  prior 
thereto  Is  premature. — Fratt  vs.  Hunt,  108 
Cal.  288,  291,  41  Pac.  Rep.  12  (wherein  court 
seems  to  have  given  more  consideration  to 
question  whether  action  was  premature  if 
such  was  effect  of  lease  than  to  question 
whether  lease  should  be  so  construed). 
See  post  9  19o8  and  note. 

S.    Action     for     damages      lies. — See      ante 
9 1922  and  note  par.  2. 

4.  Charterer  of  ship  liable  for  repairs  dvr^ 
ias  voyase. — See  ante  9  966  and  note 

5.  CommisaloBcra'  mote  cites  2  Hll.  Torts, 
626,  note  8b;   Story  Ballm.   99  398,   408-418. 

0.  Dwclllnir-hoiuie  mvst  bo  put  1m  lit  eon- 
dltloB  and  repaired  by^  ivhom. — ^See  post 
991941,  1942  and  notes. 

7.  Termination  of  birinir  for  failure  of  blrer 
to  make  repairs. — See  post  9  1931  subd.  2  and 
note. 


§  1930.    THINO  LET  FOB  A  PABTIOULAB  PURPOSE.    When  a  thing  is  let 

for  a  particular  purpose  the  hirer  must  not  use  it  for  any  other  purpose ;  and  if  he 

does,  he  is  liable  to  the  letter  for  all  damages  resulting  from  such  use,  or  the  letter 

may  treat  the  contract  as  thereby  rescinded. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  412,  held  unconstitutional,  see  history, 
S  4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
ch.  CDLIV,  p.  614. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Action  for  damages  lies,  when. 

3.  Care    which    must    be    used    bj    hirer    for 

preservation  of  thing  let. 

4.  Commissioners'   note. 

5.  Diversion  of  water  bj  lessee  to  injury  of 

stranger. 

6.  Driving  horse  beyond  agreed  point. 

7.  Horse  used  when  taken  to  board. 
8,  9.  Infancy  as  defense. 

10.  Negligence  does  not  enter  into  question  of 

liability. 

11.  Sublessee  of  hirer  liable. 

1.     APPLIED,     CITED,     CONSTRUED,     RE- 
FERRED TO,  etc..   In:    Southern  Paa   Co.  vs. 


Von  Schmidt  D.  Co.,  118  CaL  868,  869,  60  Pao. 
Rep.   660    (referred  to). 

2.  AetloB  for  damasea  lies,  wkea. — See  anta 
91928   and   note   par.    2. 

8.  Care  which  miist  b«  vsed  by  klrer  for 
preaerratloB  of  thins  let. — See  ante  fi  1928  and 
note. 

4.  COMHISSIONERS»  NOTE  reads:  "This  la 
an  established  rule  as  to  personal  property. — 
Pish  vs.  Ferris,  6  Duer  (N.  T.)  49;  Story 
Ballm.  8  43;  Columbus  va  Howard,  6  Ga.  213; 
Duncan  vs.  R.  R.  Co..  8  Rich,  (a  C.)  L.  618, 
See  Harringrton  vs.  Snyder,  8  Barb.  (N.  Y.) 
380.  It  may  be  doubted  whether  same  rulo 
Is  applied  to   real   property.     One  who   hires 
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chattels  for  use  must  confine  himself  to  the 
use  for  which  he  stipulates. — ^Sdw.  Ballm. 
818." 

8.  OrVERSIOlf  OF  WATBR  BT  I^SSBB 
TO  INJURY  OF  STRAlfOESRy  vis.  lower  ri- 
parian proprietor,  does  not  render  lessor  liable 
to  such  stranger,  where  lessee  had  exclusive 
possession  and  control  of  flume  through  which 
water  was  diverted,  and  lessor  had  no  notice 
of  such  wrongful  diversion. — Gould  vs.  Staf- 
ford, 91  Cal.  146.  152,  27  Pac.  Rep.  648,  101  CaL 
82,  85,  86,  86  Paa  Rep.  429. 

«.  DRIVING  HORSB  BBYOND  POINT 
AGRBBD  UPON  constitutes  conversion,  and  If 
hirer  falls  to  return  horse  because  of  Its 
death  while  being  so  driven,  he  Is  liable  In 
damages  (obiter). — ^Welch  vs.  Mohr,  98  Cal.  871, 
372,  28  Pac  Rep.  1060.  See  Homer  vs.  Thwlng, 
20  Mass.  (3  Pick.)  492;  Per  ham  vs.  Coney*  117 
Masa  102. 

See  ante  8  1928  and  note  para  10,  11. 

Letting  of  horse  for  hire. — See  note  by  Rob- 
ert Desty,  12  L.  R.  A.  897« 


7.  HORSB  USED  TVHB3N  TAKRN  TO 
BOARDy  for  hire,  under  Instructions  not  to  use 
him,  hirer  Is  liable  as  for  conversion.— Collins 
va  Bennett,  46  N.  Y.  490.  496. 

&  INFANCY  IS  NO  DRFENSB  in  action  for 
damages  resulting  from  use  of  thing  for  pur- 
pose other  than  that  for  which  it  was  hired, 
where  lessor  elects  to  sue  as  for  conversion, 
because  Infants  are  liable  for  their  torts. — 
Homer  va  Thwlng,  20  Mass.  (8  Pick.)  492,  494. 

S.  Compare  I  Schenk  va  Strong,  4  N.  J.  I*. 
(1  South.)  87. 

10.  NBGLIGESNCB  DOBS  NOT  BIVTBR  INTO 
aUBSTION  OF  LIABILITY  Where  thing  let  is 
leased  by  reason  of  being  put  to  purpose  other 
than  that  for  which  It  was  let,  but  hirer  Is 
liable  although  he  was  without  negligence. — 
Beach  va  Rarltan  A  D.  B.  R.  Co.,  87  N.  Y.  467, 
468. 

Negligence  la  vsa  of  barge. — See  ante  { 1928 
and  note  par.  13. 

11«  Sublessee  of  klrer  liable.— See  ante 
1 1928  and  note  par.  16. 

§  1931.  WHEN  LETTER  MAY  TEBMINATE  THE  HIBINa  The  letter  of  a 
thing  may  terminate  the  hiring  and  reclaim  the  thing  before  the  end  of  the  term 
agreed  upon : 

1.  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired  in  a  manner  contrary 
to  the  agreement  of  the  parties ;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  after  request,  make  such 
repairs  as  he  is  bound  to  make. 

History:     Enacted  March  21,  1872. 


1.  Breach  of  coTenant  as  gToand  of  forfeitnre. 

2.  Commissioners'  note. 

3, 4.  Covenant  that  lease  shaU  be  terminable  up« 
on  sale  hy  lessor — ^Fraudulent  sale. 

5.  Deposit  may  be  terminated  by  depositor,  at 

what  time. 

6.  During  term  specified  lease  not  terminable* 

7.  Failure  to  renew  oflPer  as  ground  of  for- 

feiture. 

8.  Notice  not  necessary  at  end  of  term. 

9.  Option  to  declare  void  assignment  in  breach 

of  covenant. 

10.  Presumption   that  hiring   continues   during 

continuance  of  hirer's  possession. 

11.  Bight  of  lessor  to  re-enter  upon  breach  of 

covenant. 

12.  Unlawful  detainer  after  default  in  payment 

of  rent. 

13.  Waste — ^Forfeiture  for. 

1.  Breach  of  coveiuiiit  mm  s^onnd  of  for- 
feiture.— See  Code  Civ.  Proc.  8  1161  subd.  8. 

Forfeltnre  of  lease  for  breficb  of  <!ondltlon 
by  lessee. — See   note   26  Am.   St.   Rep.   911-918. 

Waiver  of  forfeiture  by  acceptance  of  rent. 
— See  note  47  Am.  St.  Rep.  198,  199. 

a.  Commissioners'  note  cites:  Edw.  Bailm. 
f  881,  tit.  "Termination  of  Contract";  Story 
Bailm.   9M18-420. 

3.  COVBNABTT  THAT  I^BASB  SHAI^L  BE3 
TERMIBTABLE:  upon  SAI^B  of  PRESMISBS  BT 
LESSOR  Is  to  be  understood  as  meaning  an 
actual  bona  fide  sale  and  not  colorable  one  for 
purpose  of  defrauding  lessee. — Davis  vs. 
Schwelkert,  130  CaL  148,  147,  02  Pac.  Rep.  411. 


4.     i^uestlon  of  fact  for  Jury  as  to  fraud  in 

makiner  sale  where  evidence  is  conflicting,  and 
verdict  will  not  be  disturbed  on  motion  for 
new  trial  or  appeal. — Davis  vs.  Schweikert,  130 
Cal.  148.  148,  62  Pac  Rep.  411. 

6.  Deposit  may  be  terminated  by  depositor^ 
at  wbat  time. — See  ante  Sf  1854,  1866  and  notes. 

6.  DURING  TE»M  SPBCIFIED  LBASB  NOT 
TE2RMINABL.S:  at  pleasure  of  lessor. — Smith 
vs.  Schultz,  89  CaL  626,  633,  26  Pac  Rep.  1087. 

7.  FAILURES  TO  RUN  FBRRY  AS  GROUND 
OF  FORFEITURE,  where  land  Is  leased  for 
wharf  purposes,  and  it  Is  covenanted  that 
premises  shall  be  used  continuously  for  usual 
and  ordinary  business  of  ferry,  does  not  ap- 
pear merely  because  ferry-boat  Is  libeled  and 
tied  up  for  nearly  month,  during:  which  time 
schooner  was  used  to  make  trips  as  wind  and 
weather  would  permit. — Heywood  vs.  Berkeley 
L.  &  T.  L  Assoc,  71  CaL  849.  860,  861,  12  Pac. 
Rep.  232. 

8.  Notice  Is  not  necessary  at  end  of  term 
agreed  upon. — See  post  {1946  and  note  par.  10. 

9.    OPTION  TO  declare:  void  assign. 

HENT    IN    BREACH    OF    COVENANT    Is    not 

given  lessor,  but  It  is  his  prlvilegre  if  he  so 
desires  to  avail  himself  of  it  to  avoid  lease 
and  end  term. — ^Randol  vs.  Tatum,  98  CaL  390, 
396,  33  Pac.  Rep.  433. 

10.  Presumption  tbat  birlnff  eontlnnea  dur« 
IniT     continuance     of     hirer's     possession. — See 

post  §  1946  and  note. 

11.  RIGHT     OF     LESSOR     TO     RE-ENTER 

upon  breach  of  covenant  Is  ffiven  when  lease 
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expressly  provides  that  It  shall  be  forfeited 
and  become  void,  and  that  lessor  shall  have 
right  to  re-enter  If  lessee  falls  to  perform 
covenants  of  lease. — ^Heywood  vs.  Berkeley  Lw 
&  T.  I.  Assoc  (Cal.  liay  26.  1886),  11  Pac.  Rep. 
246,  247. 

See  post  8  1938  and  note  pars.  29»  80. 

Re-entry  after  forfeiture — Blectlom  of  reate- 
dlee.— See  note  by  Robert  Desty.  8  L.  R.  A. 
769,  760. 


la.  Viilawfal  detainer  after  default  In  pay- 
ment of  rent. — See  Code  Civ.  Proc.  {1161  subd. 
S  and  note. 

18.  WASTE] — ^Forfeiture  for  does  not  result, 
as  statute  confines  remedy  to  recovery  of 
treble  damages. — Chlpman  vs.  Emeric,  8  Cal. 
273,  888. 

As  to  recovery  of  treble  dawiagee  for  waate» 
see  ante  1 1716  and  note,  and  Code  Civ.  Proc. 
1 1788  and  note*  which  sections  are  Identical. 


§1932.  WHEN  HIBEB  MAY  TERMINATE  THE  HIKINa.  The  hirer  of  a 
thing  may  terminate  the  hiring  before  the  end  of  the  term  agreed  upon : 

1.  When  the  letter  does  not,  within  a  reasonable  time  after  request,  folfil  his 
obligations,  if  any,  as  to  placing  and  securing  the  hirer  in  the  quiet  possession  of  the 
thing  hired,  or  putting  it  into  good  condition,  or  repairing;  or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that  part  which  was  and  which 
the  letter  had  at  the  time  of  the  hiring  reason  to  believe  was  the  material  induce- 
ment to  the  hirer  to  enter  into  the  contract,  perishes  from  any  other  cause  than  the 
want  of  ordinary  care  of  the  hirer. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Aet,  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  412,  held  unconstitutional,  see  history, 
8  4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
ch.  CDLIV,  p.  614. 

1.  Applied,  dted,  construed,  referred  to,  eto. 

2.  Abandonment  of  lease  bj  lessee. 

3.  Commissioners'  note. 

4.  Depositary  may  terminate  deposit  upon  rea* 

sonable  notice,  when. 

5.  Presumption  that  hiring  continues  during  con- 

tiDuance  of  hirer's  possession. 

6.  Bescission  of   lease  by  lessee  without  notice 

to  make  repairs. 

1.  Applied,  cited,  conetraed,  referred  to,  etc., 
in:  Green  vs.  Redding,  92  Cal.  648,  562,  28  Pac 
Rep.  699  (subd.  1  referred  to  In  connection  with 
§1941). 

3.  Abandonment  of  leaee  by  leasee. — See 
ante  1 1925  and  note  pars.  1-6. 


Wbat  JnetUled  tenant  In  nbandonln*  leaacd 
property. — See  monographic  note  88  Am.  St. 
Rep.  476-492. 

S.  Commlaalonera'  note. — See  ante  1 1931 
and  note  par.  2. 

4.  Depositary  may  terminate  depoelt  upom 
reasonable  notlee,  when. — See  ante  1 1854  and 
note. 

Si  Presumption  that  birlns  eontlnnes  dnr- 
fns    contlnnance    of    birer'a    poeeemilon. — See 

post  8  1945  and  note. 

«.  Reaclselon  of  Icaee  by  leasee  wltbont 
notlee  to  make  repairs. — See  post  1 1941  and 
note. 


§  1933.    WHEN  HIRINa  TEBMINATES.    The  hiring  of  a  thing  terminates: 

1.  At  the  end  of  the  term  agreed  upon ; 

2.  By  the  mutual  consent  of  the  parties ; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  superior  to  that  of  the  let- 
ter; or, 

4.  By  the  destruction  of  the  thing  hired. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Abandonment  of  lease  by  lessee. 

8.  Award  of  arbitrator  as  to  time  when  les- 

see should  quit. 

4.  Breach   of  eoyenant  as  ground   of  for- 
feiture. 

6.  Commissioners'  note. 
6-8.  Covenant — Renewal    of    lease — Termina- 
tion of  lease  upon  sale  bj  lessor — Run- 
ning with  land. 

9.  Damages  for  wrongfully  holding  over  at 

end  of  term. 
10.  Death   of   lessor  terminates   tenancy  by 
sufferance  or  at  will. 


11.  Denial  of  lessor's  title  by  lessee. 

12.  Same — ^Judgment  for  rent  recovered  by 

lessor. 

13.  Same — Subsequent  tender  of  rent  by  lea- 

see. 

14.  Destruction  of  thing  hired — Common-law 

rule. 
16.  Same — ^Exception  where  part  of  building 
leased. 

16.  Distinction  between  lessee  for  month  and 

one  from  month  to  month. 

17.  End  of  term— Common  law  declared. 

18.  Same — Death  of  lessee  before  expiration 

of  term. 
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19.  Same — Ejectment  maintainable  by  lessor. 

20.  Same — Prior  agreement  under  which  les- 

see miffht  have  held. 
.   21.  Same — Eight  of  entry  of  lessee  against 
sublessee  at  end  of  term. 

22.  Same — Statutory  remedies  merely  cumu- 

lative. 

23.  Same— Tenancy  at  will  at  expiration  of 

term. 

24.  Same — Tenancy  by  sufferance  at  expira- 

tion of  term. 
25-27.  Eviction  of  lessee  by  title  paramount- 
Appeal  from  judgment — ^Bes  judicata. 
28.  Fixing  time  of  enjoyment. 
29, 30.  Forcible  entry  for  breach  of  covenant. 

31.  Holding  ovei^-Liability  of  lessee  for  use 

and  occupation. 

32.  Same — Question  of  fact  as  to  withhold- 

ing. 

83.  Same — EeJation  of  landlord  and  tenant 
continued. 

34.  Mutual  consent  necessary  to  cancel  lease. 

35.  Partnership  enters  into  between  lessor 

and  lessee. 

36.  Property  left  on  premises  by  outgoing 

lessee— Liability  of  lessor. 

37.  Surrender  and  evacuation  of  premises  oy 

lessee — Intention  to  rei^enter. 

38.  "Term"  defined. 

39.  Transfer  of  title  by  lessor. 

40.  Unlawful  detainer. 

41.  Written   surrender   executed   by   lessee's 

assignee. 

!•  APPLIEID,  CITBD»  CONSTRUBD,  RB- 
FE»RE:d  to,  etc.,  in:  McKisslck  vs.  Ashby, 
9$  CaL  422,  426,  83  Pac.  Rei>.  729  (construed 
and  applied). 

3.  ABABTDONUBNT  OF  U&ASB  BT  I^SSBB. 

—See  ante  9  1926  and  note  pars.  1-6. 

S.  Award  of  arbitrator  mm  to  time  when 
les«e«  alioald  qalt  upon  submission  by  both 
parties  is  binding  upon  lessee  unless  effected 
by  fraud  or  mistake. — Ray  va.  Armstrong,  4 
CaL  208.  209. 

4.  BRBACH  OF  COVBHTANT  A9  GROUND 
OF  forfeiture:. — see  Code  Civ.  Proc.  1 1161 
subd.  8  and  note. 

5.  COMMISSIONERS'  NOTB  dtes  as  to  subd. 

4  Graves  vs.  Berdan.  26  N.  Y.  498.  and  declares 
that  "other  clauses  are  matter  of  course,  aris- 
ing from  'contract*" 

0.     Covenant  of  lessor  to  renew  lease. — See 

ante  {1925  and  note  par.  22. 

7.  Covenant  that  lease  shall  bo  termlnablo 
upon    sale    of    premises    by    lessor. — See    ante 

5  1931  and  note  pars.  8,  4. 

&  COVENANT  TO  SURRENDER  AT  END 
OF  TERM  RUNS  WITH  LAND  and  accordingly 
is  binding  upon  lessee's  assignee. — Coburn  vs. 
Goodall,  72  Cal.  498.  603,  1  Am.  St.  Rep.  76.  14 
Pac.  Rep.  190. 

As  to   eovenants   whleh   ran   wftb   land,  see 

ante  19  1460-1468  and  notea 

•.  DAMAGES  FOR  WRONGFULLY  HOLD- 
ING OVER  AT  END  OF  TERM  are  alio  viable 
as  for  breach  of  obligation  arising  from  con- 
tract, and  consequently  interest  is  not  allow- 
able under  |  8288.  which  proirldes  that  in  case 
of  oppression,  fraud,  or  malice.  Interest  may 


be  given  in  discretion  of  jury  for  breach  of 
obligation  not  arising  from  contract — Coburn 
va  Qoodall.  72  CaL  498.  609,  1  Am.  St.  Rep.  76, 
14  Pac.  Rep.  190. 

See  post  S  3288  and  note. 

As  to  measure  of  damages  for  breach  of  con« 
traety  see  post  §  3300  et  seq.  and  notes. 

10.  Deatb  of  lessor  terminates  tenancy  by 
svlferanco  or  at  wllL — See  post  f  1934  and 
note. 

Death  of  party — Effect  of. — See  note  by  Ir- 
win Taylor,  28  U  R.  A.  707.  708. 

11.  DENIAL  OF  LESSOR'S  TITLE  BT 
LESSEE  terminates  tenancy  so  as  to  preclude 
lessee  from  invoking  protection  and  advan- 
tages of  that  relation.— Smith  vs.  Shaw.  16  Cal. 
88.  89.  90;  Van  Winkle  va  Hlnckle,  21  Cal.  842, 
844;  Conner  va  Jones,  28  Cal.  69.  64;  Von 
Glahn  vs.  Brennan,  81  Cal.  261,  264,  22  Pac. 
Rep.  696  (tenancy  at  will).  See  Sampson  vs. 
Schaeffer,  8  Cal.  196.  204;  Simpson  vs.  Apple- 
gate,  76  CaL  842,  845.  17  Pac  Rep.  237. 

As  to  estoppel  of  lessee  to  deny  lessor's 
title,  see  post  8  1948  and  note. 

12.  Judgment  for  rent  recovered  by  lessor 

does  not  preclude  him  from  Insisting  on  for- 
feiture where  it  appears  that  on  trial  lessee 
resisted  recovery  and  afterwards  refused  to 
pay  rent— Smith  vs.  Shaw,  16  Cal.  88,  89. 

la  Subsequent  tender  of  rent  by  lessee, 
after  denying  lessor's  title  and  refusing  to  pay 
rent,  does  not  prevent  such  denial  of  title  from 
working  forfeiture.— Conner  va  Jones,  28  CaL 
69,  64. 

14.  DESTRUCTION  OF  THING  HIRED— 
COMMON-LAW  RULE  is  that  when  lands  and 
buildings  are  leased  and  lessee  expressly 
agrees  and  covenants,  without  limitation  or 
Qualification,  to  pay  rent  for  term,  he  is  not 
released  from  such  obligation  by  destruction 
of  buildings  leased  by  accidental  Are.— Har- 
rington vs.  Watson,  11  Oreg.  143.  50  Am.  Rep. 
465.  8  Pac.  Rep.  173;  Hallett  vs.  Wylle,  3  John. 
(N.  T.)  44.  8  Am.  Dec.  457;  Gates  vs.  Green.  4 
Paige  Ch.  (N.  Y.)  356,  27  Am.  Dec.  68. 

Destruction  of  building  on  leased  premUes— 
LlabUlty  for  rent.— See  post  1 1947  and  note 
pars.  89,  40. 

IK.  Exception  to  rule  where  part  of  build- 
ing Is  leased  as  where  lease  is  of  upper  story 
or  basement  or  apartment  In  building  is 
recognized  on  theory  that  it  is  not  intention 
of  lease  to  grant  any  Interest  in  land  further 
than  is  necessary  for  enjoyment  of  portion  of 
building  so  demised,  and  that  when  such  por- 
tion is  destroyed  there  is  nothing  upon  which 
demise  can  operate.— Ainsworth  vs.  Ritt.  38 
Cal.  89.  90.  See  Mass.  Shawmut  Nat.  Bank  vs 
Boston.  118  Mass.  125.     Neb.   Wattles  vs.  South 

«T!J«  Ir  *  ^'  ^^-  ^®  ^^^'  2".  61  Am.  St  Rep. 
654.  69  N.  W.  Rep.  785.  86  L.  R.  A.  424.  Oreg. 
Harrington  vs.   Watson,   11   Oreg.   143.   60  Am. 

S*?;  1^^  ^  ^'^  ^®P-  "'•  W"*-  I'orter  vs. 
Tull,  6  Wash.  408.  86  Am.  St.  Rep.  172,  83  Pac 
Rep.  965.  22  L.  R.  A.  618. 

Rights  and  liabilities  of  lessee  upon  destruc- 
tion of  leased  premises.— See  monographic  note 
61  Am.  St.  Rep.  666-672,  and  monographic  note 
by  Irwin  Taylor  22  L.  R.  A.  618-616. 

!••     Distinction  between  lease  for  month  and 
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oii«  from  moBtli  tm  BUiBth. — See  poet  1 1946  and 
note  par.  7. 

17.  BND  OF  TBRM — Common  law  dcelavcd 

by  subd.  1,  rule  beinff  that  tenant  holding  over 
was  mere  tenant  at  sufferance,  and  that  estate 
miffht  be  destroyed  by  entry  on  part  of  lessor. 
— ^Uridlas  vs.  Morrell.  26  CaL  81,  36;  2foore  vs. 
Morrow,  2S  CaL  661,  662.  664;  Blumenberff  vs. 
Myres,  38  CaL  93,  96-97,  91  Am.  Dec  660; 
Hauxhurst  vs.  Lobree,  88  CaL  668,  664;  Stop- 
pelkamp  vs.  Manffeot,  48  CaL  816,  822,  823; 
Ferine  vs.  Tea^ue,  66  CaL  446,  447,  6  Pac  Rep. 
84;  Hlhn  vs.  MansenbersT,  89  CaL  268,  270,  26 
Pac.  Rep.  968.  See  McCreary  vs.  Ma.rston,  66 
CaL  408,  405;  Canning  vs.  Flbush.  77  CaL  196, 
198,  19  Pac  Rep.  876;  McKlsslck  vs.  Ashby,  98 
CaL  422,  426,  88  Pac  Rep.  729. 

See  ante  S  792  and  note;  and  Code  Civ.  Proc 
1 1161  and  note. 

Rlvht  of  landlord  to  enter  after  termination 
of  lease. — See  note  69  Am.  Dec  764-766. 

As  to  necessity  for  notice  to  qnit  at  expira- 
tion of  tke  term*  see  post  1 1946  and  note 
par.  10. 

18.  Death  of  lessee  before  expiration  of 
term  Immaterial,  and  at  end  of  term  surviving 
widow  of  lessee  In  possession  without  any 
administration  having  been  had  upon  lessee's 
estate  has  no  grreater  right  than  lessee  would 
have  had  If  he  had  lived  until  end  of  term. — 
Hlhn  vs.  Manerenberflr,  89  Cal.  868,  270,  26  Pac 
Rep.  968. 

18.  Ejectment  la  nudntalnable  by  lessor 
after  expiration  of  term  without  previous 
notice  or  demand. — McKlsslck  vs.  Ashby,  98 
CaL  422,  425,  83  Pac.  Rep.  729. 
•  See  ante  |  798  and  note,  and  Code  Civ.  Proc 
1 1161  and  note. 

As  to  necessity  for  notice  at  end  of  term, 
see  post  S  1946  and  note  par.  10. 

20.  Prior  agreement  under  wblch  lessee 
miKbt  have  held  if  he  had  not  taken  lease  Is 
not  available  to  justify  lessee  In  refuslner  to 
surrender  possession  at  expiration  of  term,  as 
presumption  is  that  such  prior  aerreement  was 
merged  in  lease. — McCreary  vs.  Marston,  66 
CaL  403,  405. 

21.  RIvht  of  entry  of  lessee  asalnst  sub- 
lessee at  end  of  term  where  sublease  is  made 
for  entire  term  of  origrinal  lease  does  not  exist, 
but  such  right  is  in  lessor  or  owner  or  rever- 
sion.— Blumenbersr  va  Myres,  38  CaL  93,  96,  91 
Am.  Dec.  560. 

22.  Statutory  remedies  are  cumulative 
merely,  and  do  not  cut  off  or  withhold  rigrht 
of  entry  from  lessor  upon  expiration  of  term 
if  tenant  holds  over,  or  delay  proceedings  on 
his  part  until  after  ffivins  notice  to  quit,  etc. 
— Hauxhurst   vs.   Lobree,   38   CaL   668,   564. 

As  to  unlawful  detainer,  see  Code  Civ.  Proc 
1 1161  and  note. 

23.  Tenancy   at  ttIII   at   expiration   of  term 

is  not  created  if  lessee  holds  over,  but  It  Is 
his  duty  to  vacate  without  notice. — Kuhn  vs. 
Smith,  125  CaL  616,  617,  78  Am.  St  Rep.  79, 
68  Pac.  Rep.  204.  See  Perlne  vs.  Teasue,  66 
CaL  446,  447,  6  Pac  Rep.  84. 

24.  Tenaney  by  snlferaneo  at  expiration  of 
%erwm  do'"'  "■  *i*tse  where  lessor  without 
la^lies  'remises  and  rives  lessee 


notice  to  quit. — ^Moore  vs.  Morrow*  28  CaL  661, 
662,   664,   666. 
See  post  i  1946  note  par.  16. 

28.  BVIOTION  OF  U&SSBBl  BY  TIT1.BS 
PARAMOUNT  to  that  of  lessor  of  necessity 
determines  tenancy.— Wheelock  vs.  Warschau- 
er,  84  Cal.  265,  268. 

See  ante  1 1927  and  note  par.  80. 

28.     Appeal  from  Judsrment  In  ejectment   In 

action  against  lessee  defended  by  lessor,  after 
writ  asralnst  lessee  has  been  Issued  and 
executed,  does  not  have  effect  of  revivinsr 
tenancy,  but  merely  suspends  all  further  pro- 
ceedlners  upon  judgment — Wheelock  vs.  War- 
schauer,  84  CaL  265,  269. 

27.  Bstoppel  of  lessor  by  JudsTment,  where 
he  appears  and  defends  action  against  lessee, 
results,  and  he  cannot  be  heard  to  say  In 
contest  with  lessee  that  latter  was  not  evicted 
by  paramount  title. — ^Wheelock  vs.  Warschau- 
er»  84  Cal.  266,  268. 

28.  Pisttnm  time  of  enjoyment.  —  See  ante 
I  707  and  note 

28.  rORCIBLB  BNTRT  FOB  BRBACH  OF 
COVBNANT  constitutes  trespass  on  part  of 
lessor  where  lease  reserves  no  right  of  entry 
for  breach  of  covenant. — Fox  vs.  Brlssac,  15 
Cal.  228,  226,  226.  See  Entelman  vs.  Hagood, 
96  Oa.  390,  22  S.  E.  Rep.  646. 

SO.  Compares  De  Briar  vs.  Mlnturn,  1  CaL 
460,  461  (wherein  It  was  held  that  where 
servant  Is  given  room  in  house  during  con- 
tinuance of  his  employment  and  refuses  to 
vacate  upon  notice  to  do  so  at  expiration  of 
employment,  he  may  be  forcibly  ejected). 

Forcible  expulsion  after  termination — Lla* 
blllty  of  lessor  for. — See  monographic  note  by 
J.  G.  Oreen,  16  L.  R.  A.  798,  799. 

What  landovmer  may  do  to  take  possession 
of  his  land. — See  monographic  note  69  Am. 
Dec.  754-756. 

As  to  unlawful  detainer  after  three  days' 
notice  to  quit  upon  breach  of  covenant,  see 
Code  Civ.  Proc  8  1161  subd.  8  and  note 

81.  HOLDING  OVBR— LlabUIty  of  lessee  for 
use  and  occupation. — See  post  S  1947  and  note 
par.  64. 

82.  <^uestlon  of  fact  as  to  withholding  at 
end  of  term  when  evidence  is  conflicting,  and 
on  appeal  finding  below  will  not  be  disturbed. 
— Coburn  va  Goodall,  72  CaL  498,  507,  1  Am. 
St.  Rep.  75,  14  Pac  Rep.  190. 

88.  Relation  of  landlord  and  tenant  con- 
tinues where  lessee  holds  over  after  expiration 
of  term  until  he  surrenders  possession. — Odell 
vs.  Buttrick,  126  CaL  551,  652,  59  Pac  Rep.  138. 

84.  MUTUAL  CONSBBTT  OF  BOTH  PAR- 
TIBS    NBCBSSABY   TO   CANCBIi   LBASB,   and 

where  lessee  notifies  lessor  that  he  rescinds 
and  cancels  lease,  but  continues  to  occupy 
premises,  and  lessor  receives  rent,  lease  con- 
tinues in  force. — Cheney  va  Newberry.  67  Cal. 
125,  126,  7  Pac  Rep.  444. 
See  ante  1 1925  and  note 

88.  PARTNERSHIP  BNTBRBD  HfTO  BB- 
TWBBN  LBSSOR  AND  LBSSBB  by  separate 
contract  by  which  leased  premises  are  to  be 
used  In  partnership  business,  but  rent  Is  to  be 
charged  upon  firm,  does  not  change  or  modify 
terms  of  lease  or  work  surrender  of  It,  but 
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lessor  having  oblisrated  himself  to  sustain 
as  partner  his  proportion  of  rent  as  other 
charges  agralnst  firm,  so  lonff  as  partnership 
continues  he  can  receive  rent  only  from  net 
profits  of  firm. — Pico  vs.  Cuyas,  47  Cal.  174, 
179.  See  Pico  vs.  Cuyas,  47  CaL  180,  48  CaL 
639. 

ae.  PROPKRTY  LBFT  Olf  PREMISBS  BT 
OUTGOING  LSSSSBBy  lessor  Is  not  liable  there- 
for unless  he  accepts  It  and  either  expressly  or 
Impliedly  promises  to  pay  for  it. — Hindman  vs. 
Ed^ar  (OresT.  March  12,  1888),  17  Pac.  Rep.  862. 

Lessee**  duty  to  leave  premises  1m  ffood  eon* 
dltlon. — See  monographic  note  by  M.  M.  Mann, 
64  L.   R.  A.    648-667. 

91.  SURRENDER  AND  EVACUATION  OF 
PREMISES  BY  LESSEE  AFTER  EXPIRATION 
OF  TERM  terminates  tenancy,  regardless  of 
any  intention  which  lessee  may  have  had  to 
re-enter,  and  of  fact  that  he  re-entered  after 
quitting.-— WalU  vs.  Preston,  28  CaL  224,  226. 


SnrreBder  during  term. — See  ante  1 1926  and 
note  pars.  68,  69. 

58.  *^9rmP  deflaed* — See  ante  1 1926  and 
note  par.  61. 

59.  TRANSFER     OF     TITLE     BY     LESSOR 

does  not  in  any  way  change,  modify,  or  affect 
lease;  grantee  simply  takes  place  of  grantor 
and  becomes  lessor,  and  lea^e  continues  as 
before. — ^Macdonough  vs.  Starbird,  105  CaL  16, 
19,  88  Pac  Rep.  610. 

40.  UNLAWFUL  DETAINER  AFTER  DE- 
FAULT IN  PAYMENT  OF  RENT*— See  Code 
Civ.  Proc  1 1161  subd.  2  and  note. 

41.  IKlEilTTEN  SURRENDER  EXECUTED 
BY  LESSEE'S  ASSIGNEE  is  Inoperative  if 
lessor's  failure  to  obtain  possession  under  it  is 
due  in  any  degree  to  act  or  neglect  of  such 
assignee. — Cob  urn  vs.  Qoodall,  72  CaL  498,  508, 
1  Am.  St.  Rep.  76,  14  Pao.  Rep^  190.  See  Kower 
vs.  Qluck,  88  CaL  401,  406. 


§  1934.  WHEN  TERMINATED  BY  DEATH,  ETO^  OF  PABT7.  U  the  hiring 
of  a  thing  is  terminable  at  the  pleasure  of  one  of  the  parties,  it  is  terminated  by 
notice  to  the  other  of  his  death  or  incapacity  to  contract.  In  other  cases  it  is  not 
terminated  thereby.  History:    Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Death  of  lessor  tenninates  tenanej  hj  suffer- 

ance  or  at  wilL 

1.    CommiesloAen^   mote   eitee   Storj   Ballm, 

1419. 


9.  Death  of  Iceaer  termlnatee  tenaacx  IVT 
•vlfcraiice  or  at  willy  and  thereafter  possession 
of  lessee  becomes  wrongful  as  asrainst  heir  or 
other  successor  of  orlcrlnal  owner. — Joy  TSi. 
McKay.  70  CaL  446,  446,  11  Pao.  Rep.  768. 


§1936.  APPORTIONMENT  OF  HIBE.  When  the  hiring  of  a  thing  is  ter- 
minated  before  the  time  originally  agreed  upon,  the  hirer  must  pay  the  due  pro- 
portion of  the  hire  for  such  use  as  he  has  actually  made  of  the  thing,  unless  such 
use  is  merely  nominal,  and  of  no  benefit  to  him. 

History:   Enacted  Mareh  21,  1872. 


1.  CommissionerB'  note. 

2.  Compensation  of  depositary  for  hire  during 

fraction  of  week,  etc. 

1.  Cominlaaloneni'  note  declares  that  thia 
section  Is  "modified"  from  Story  Bailm.  ||  418. 
418a,  and  cites  Redding  vs.  HalL  1  Bibb  (Ky.) 
636;  Harrison  vs.  Murrell,  6  Mon.  (Ky.)  869; 
Dudfireon  vs.  Teass,  9  Mo.  867;  Harrington  vs. 
Snyder,  8  Barb.  (N.  T.)  880;  WiUlama  vs.  Hoi* 


combe,  1  N.  C  Law  Repos.  866;  Baeot  vs.  Par- 
nelU  8  Ball,  (a  a)  484;  Oeorffe  vs.  BUiott, 
8  Hen.  ft  M.   (Va.)  6. 

▲pportloBBteiBt  of  rent. — See  note  87  Am. 
Rep.   883. 

9.  CompeBaatioA  of  depositary  for  hire  dor* 
tmm  fraetloB  of  week,  cter— Bee  ante  1 1868  and 
note. 
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CHAPTER  n. 
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8  1941.    Lessor  to  make  dwelling-honse  Ht  for 

its  purpose. 
8  1942.    When  lessee  may  make  repairs,  etc. 
8  1943.    Term  of  hiring  when  no  limit  is  fixed. 
8  1944.    Hiring  of  lodgings  for  indefinite  term. 
8  1945.    Benewal  of  lease  by  lessee's  continued 

possession. 


81946.    Notice  to  quit. 

8  1947.    Bent,  when  payable. 

8  1948.    Attornment  of  a  tenant  to  a  stranger. 

8 1949.    Tenant  must  deliyer  notice  served  on 

him. 
8  1950.    Letting  parts  of  zooms  forbidden. 


§  1941.    LESSOR  TO  MAKE  DWELLINa-HOUSE  FIT  FOB  ITS  PTTBPOSE. 

The  lessor  of  a  building  intended  for  the  occupation  of  human  beings  must,  in  the 
absence  of  an  agreement  to  the  contrary,  put  it  into  a  condition  fit  for  such  occu- 
pation, and  repair  all  subsequent  dilapidations  thereof,  which  render  it  untenant- 
able, except  such  as  are  mentioned  in  section  nineteen  hundred  and  twenty-nine. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  pp.  245,  246,  by  inserting  the  words  "in  absence  of  any  agreement  to 
the  contrary."— Van  Every  vs.  Ogg,  59  CSaL  663,  566. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Agency — Bepresentations  as  to  safety  of 

premises. 

3.  Caveat  emptor  applies. 

4.  Commissioners'  note. 

5.  Common-law  role. 

6.  Same — Cellar  leased  for  storage  purposes 

defectively  constructed. 

7.  Same — Personal  injuries— To  lessee. 

8.  Same — Same — To  stranger. 

9.  Same — Sublessor  not  bound  to  repair  for 

sublessee. 
10.  Contributory  negligence  of  lessee. 
il-14.  Covenant  to  repair — Act  of  God — ^Notice 
to    lessor — Belease    from    liability    for 
rent. 

15.  Evidence  of  leak  in  water  pipe. 

16.  Extent  of  lessor's  liability. 

17.  Same-— Counterclaim    for    damages    sua* 

tained  because  of  failure  to  repair. 

18.  Same — Offset  for  repairs  made  by  lessee. 

19.  Same — Refusal  of  lessor  to  allow  lessee 

to  make  repairs. 
20,21.  IHre — Covenant    exempting    lessor    from 

liability — Qoods  of  stranger  stored  on 

premises. 
22,23.  Same — Improvements — ^Dnty  of  lessor  to 

rebuild. 
24.  Fixtures — To  whom  belong. 
25,  26.  Fraud — False  representations  of  stranger. 
27, 28«  Negligence — In  use  of  machinery — 2£ik- 

ing  repairs. 

29.  Nuisance  in  connection  with  leased  prem* 

ises— Liability  of  lessor  and  lessee. 

30.  Occupation  by  human  beings  must  be  in* 

tended. 
81.  Oral  warranty  of  condition  of  premises. 

32.  Pleading — Allegation  of  covenant  to  re- 

pair. 

33.  Same — ^Allegation    that    negligence    was 

proximate  cause  of  injury. 

84.  Same — ^In  action  for  negligence  in  mak- 

ing repairs. 

85.  Presumption    of    failure   of   duty   from 

lapse  of  time. 

86.  Promise  of  lessor  to  make  repairs. 


87.  Rescission  of  lease  by  lessee  without  no- 
tice to  make  repairs. 

88.  Right  of  re-entry  for  purpose  of  repair- 
ing. 

89,40.  Waiver  of  covenant  to  repair — ^Efleet  of 
paying  rent. 

t.  APPIiHED,  CFTKDf  COlfSTRUBSD,  RB- 
FKRRBD  TO,  etc.,  in:  Van  Every  vs.  Ogg,  59 
Cal.  668,  665,  666  (construed  with  reference  to 
9  1942);  Jessen  vs.  Swelffert.  66  CaL  182,  4  Pac. 
Rep.  1188  (referred  to);  Sieber  vs.  Blanc,  76 
Cal.  178,  174,  18  Pac  Rep.  260  (construed  with 
reference  to  $1942);  WiUson  vs.  Treadwell,  81 
Cal.  68,  69,  22  Pac.  Rep.  304  (construed  with 
reference  to  |1942);  Tatum  vs.  Thompson,  86 
Cal.  203,  206.  24  Pac  Rep.  1009  (construed  in 
connection  with  |1942);  Dwyer  vs.  (^rroll,  86 
Cal.  298,  304,  24  Pac*  Rep.  1016  (construed); 
Green  vs.  Redding,  92  Cal.  648,  661,  662.  28 
Pac.  Rep.  699  (construed  with  reference  to 
S1942);  Angevlne  vs.  Knox-Qoodrlch  (CaL  Nov. 
29,  1892),  31  Pac  Rep.  629,  630  (construed); 
Callahan  vs.  Louffhran,  102  Cal.  476,  480,  86 
Pac.  Rep.  836  (construed);  Qately  vs.  Camp- 
bell, 124  Cal.  520,  622,  628,  67  Pac  Rep.  667 
(construed  in  connection  with  1 1942) ;  Silveira 
vs.  Iversen,  128  CaL  187,  190,  60  Pac  Rep.  687 
(referred  to). 

9.  AGEIVCT — ^RepresentatloBS  au  to  safety 
of  premise*  are  not  within  scope  of  authority 
of  one  who  is  employed  by  lessor  to  make  re- 
pairs whenever  called  upon  to  do  so  by  lessees, 
and  lessor  in  personal  injury  case  is  not  bound 
by  his  misrepresentations. — ^Daley  vs.  Quick. 
99  CaL  179,  185,  88  Pac  Rep.  869. 

8.  CAVEAT  BMPTOR  APPLIBS,  It  belngr  as 
much  duty  of  lessee  to  satisfy  himself  that 
premises  are  safe  as  it  is  of  lessor  to  make 
them  so,  and  when  It  would  appear  from  an 
examination  such  as  ordinarily  prudent  man 
would  make  before  venturinff  to  reside  In  or 
upon  the  premises  that  they  were  unsafe,  and 
defeat  renderinflr  them  so  discernible,  lessee  Is 
presumed  to  have  had  notice  of  such  defect 
and  accepted  risks  incident  thereto  if  he  occu* 
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ple«  premises.— Daley  vs.  Quick,  99  Cal.  179» 
188,  88  Pao.  Rep.  869  (defective  woodshed  re* 
sultincp  In  personal  Injuries).  See  Baxter  va 
Roberts,  44  Cal.  187,  IS  Am.  Rep.  160;  David- 
son vs.  Fischer,  11  Colo.  683,  7  Am.  St.  Rep. 
267,  19  Pac.  Rep.  652;  Blake  vs.  Dick,  16  Mont 
236,  48  Am.  St.  Rep.   671,  88  Pac  Rep.  1072. 

Duty  of  Intending;  lessee  to  Inspect  premises. 
-^ee  note  38  Am.  St.  Rep.  478,  479. 

4.  COMMISSIONBRS'  NOTB  says:  "This 
section  changes  rule  upon  this  subject  to  con- 
form to  that  which,  notwithstanding  steady 
Judicial  adherence  for  hundreds  of  years  to 
adverse  doctrine.  Is  generally  believed  by  un- 
professional public  to  be  law,  and  upon  which 
basis  they  almost  always  contract.  The  very 
fact  that  there  are  repeated  decisions  to  the 
contrary,  down  to  the  year  1861,  shows  that 
the  public  do  not  and  cannot  understand  their 
Justice,  or  even  realize  their  existence.  So 
familiar  a  point  of  law  could  not  rise  again 
and  again  for  adjudication  were  It  not  that 
the  community  at  large  revolt  at  every  appli- 
cation of  the  rule." 

5.  COMMOX-IiAW  RVLB  is  that  lessor  Is 
in  no  case  bound  to  repair  unless  by  force  of 
express  covenant  or  contract,  and  that,  even 
when  building  is  let  for  special  purpose,  and 
its  use  and  occupation  for  any  other  is.  In 
terms,  prohibited,  there  is  no  implied  con- 
tract or  warranty  on  part  of  lessor  that 
building  should  be,  or  continue,  fit  for  purpose 
for  which  it  was  demised. — Brewster  vs.  De 
Fremery,  83  Cal.  341,  346.  846;  Van  Every  va 
Ogg,  59  CaL  663.  566,  566.  See  Branger  vs. 
Manciet,  30  Cal.  624.  627;  Cowell  vs.  Lumley, 
39  Cal.  151.  2  Am.  Rep.  430;  Loupe  va  Wood,' 
51  Cal.  5S6,  588;  Savings  &  L.  Soc.  vs.  Oerich- 
ten.  64  Cal.  520.  2  Pac.  Rep.  405;  Erenberg  vs. 
Peters.  66  Cal.  114.  116.  4  Pac.  Rep.  1091;  Wil- 
liams vs.  Miller,  68  Cal.  290,  292,  9  Pac.  Rep. 
166  (as  to  fitness  of  land  for  pasture;  court 
holding,  however,  that  contract  was  one  of 
aglstage);  Sieber  vs.  Blanc,  76  Cal.  173,  174, 
18  Pac.  Rep.  260;  Willson  vs.  Treadwell.  81  Cal. 
68.  59.  22  Pac.  Rep.  304;  Tatum  va  Thompnon, 
86  Cal.  208.  205,  206.  24  Pac.  Rep.  1009;  Qreen 
va  Redding.  92  C^l.  648.  661,  28  Pac.  Rep. 
699;  Callahan  vs.  Loughran,  102  Cal.  476,  479, 
36  Pac.  Rep.  885;  Gately  vs.  Campbell.  124  Cal. 
620.  622,  67  Pac  Rep.  667.  Colo.  Davidson  vs. 
Fischer,  11  Colo.  683,  7  Am.  St.  Rep.  267,  19 
Pac.  Rep.  662.  Me.  Whitmore  vs.  Orono  P. 
A  P.  Co.,  91  Me.  297,  64  Ana.  St  Rep.  229,  39 
AtL  Rep.  1032.  40  L.  R.  A.  877.  Minn.  Krue- 
ger  va  Ferrant,  29  Minn.  886,  48  Am.  Rep.  223, 
18  N.  W.  Rep.  168;  Peterson  vs.  Krueger,  67 
Minn.  449.  70  N.  W.  Rep.  667.  Mo.  Ward  va 
Fagin,  101  Mo.  669.  20  Am.  St  Rep.  660.  14 
a  W.  Rep.  738.  10  U  R.  A.  147.  Mont.  Blake 
vs.  Dick,  16  Mont.  236,  48  Am.  St  Rep.  671.  88 
Pac  Rep.  1072;  York  va  Steward.  21  Mont 
616,  65  Pac.  Rep.  29,  48  L.  R.  A.  125.  N.  H. 
Scott  vs.  Simons,  64  N.  H.  429.  N.  T.  Mumford 
vs.  Brown,  6  Cow.  475,  16  Am.  Dec.  440;  How- 
ard va  Doolittle.  8  Duer  464.  Okla.  Hanley 
vs.  Banks.  6  Okla.  79,  61  Pac.  Rep.  664.  Ores. 
Kahn  vs.  Love,  3  Oreg.  206;  Fleischner  va 
Citizens  R.  E.  ft  I.  Co.,  25  Oreg.  119,  86  Pac 
Rep.  174.  Tex.  Perez  vs.  Rabaud.  76  Tex. 
191.  18  S.  W.  Rep.  177.  7  L.  R.  A.  620.  Wash. 
Phillips    vs.    Port    Townsend   Lodge,    8    Wash. 


629,  86  Pac  Rep.  476;  Armstrong  va  Maybee, 
17  Wash.  24,  61  Am.  St  Rep.  898,  48  Pac  Rep. 
737.  W.  Va.  Kline  va  McLain,  88  W.  Va.  82. 
10  S.  E.  Rep.  11,  6  L.  R.  A.  400.  Wis.  Cole  vs. 
McKey,  66  Wis.  600,  67  Am.  St  Rep.  293,  29 
N.  W.  Rep.   279. 

Bxccptlon  In  case  of  fnmlsbcd  houses  hired 
for  short  period. — See  note  ^8  Am.  St  Rep. 
479.  480. 

Liability  Of  landlord  letting  premises  In 
defective  and  dangerous  condition. — See  mono- 
graphic note  66  Am.  St  Rep.  786-789. 

If  o  Implied  warranty  that  premises  are  suit- 
able.— See  notes  60  Am.  Dec.  776-779;  46  Am. 
Rep.  474,  476;  66  Am.  Rep.  266-269;  88  Am.  St 
Rep.  477,  478;  monographic  note  by  G.  H.  Par- 
mele,  83  L.  R.  A.  449-456. 

Restoration  of  destroyed  or  Injured  building 
— Landlord's  duty  as  to. — See  note  88  Am.  St 
Rep.    482-484. 

Rights  and  liabilities  of  lessee  upon  de« 
stmctlon  of  leased  premises. — See  monograph- 
ic note  61  Am.  St  Rep.  666-672. 

0.  Cellar  leased  for  storage  purposes  de- 
fectively constructedy  In  consequence  of  which 
water  flowed  into  it  and  injured  lessee's  goods, 
lessor  Is  not  liable  In  action  ex  delicto,  there 
being  no  warranty,  express  or  implied,  nor 
any  misrepresentation  as  to  fitness  of  cellar.— 
Loupe  vs.  Wood,  51  Cal.  686,  688. 

As  to  Injury  to  goods  In  premises  leased  for 
storage^  see  pars.  6-8  this  note. 

7.  Personal  Injuries  to  lessee  occasioned  by 
defective  condition  or  faulty  construction  of 
premises  create  no  common-law  liability  on 
part  of  lessor. — Qately  va  Campbell,  124  CaL 
620,  622,  67  Pac  Rep.  667.  See  Brewster  vs. 
De  Fremery,  83  Cal.  841,  346-347;  Smith  va 
Buttner,  90  Cal.  96,  99,  27  Pac.  Rep.  29. 

Liability  for  Injuries  from  failure  to  repair 
demised  premises. — See  note  96  Am.  Dec.  123- 
126. 

Liability  of  lessor  for  Injuries  resulting 
from  condition  of  premises. — See  note  by  H.  P. 
Farnham,  14  L.  R.  A.  238-241;  by  Irwin  Taylor, 
28  L.  R.  A.  168,  169;  by  H.  P.  Farnham,  84 
L.  R.  A.  609-616.  824-838;  by  C.  B.  Labatt  46 
L.  R.  A.  88-94. 

Premises  defectlTcly  constructed  or  out  of 
r«palr — Liability  for  Injuries  resnltlng  there- 
from.— See  monographic  note  69  Am.  Dec.  788- 
740. 

8.  Same — To  stranger  docs  not  render 
lessor  liable  where  he  makes  no  covenant  to 
repair  and  is  not  given  notice  to  do  so. — ^Will- 
son  vs.  Treadwell,  81  Cal.  68,  69,  22  Pac.  Rep. 
804  (lessee's  servant  injured  by  defective  stair- 
way). See  Gately  va  Campbell,  124  Cal.  620. 
622,  623.  67  Pac.  Rep.  667;  Rider  vs.  Clark,  132 
Cal.  382.  64  Pac  Rep.  664. 

In  Kalis  va  Shattuck,  69  Cal.  698,  697,  68 
Am.  Rep.  668,  11  Pac  Rep.  346,  the  court  de- 
clared lessor  is  not  liable  to  stranger  for 
consequences  of  nuisance  in  connection  with 
building  In  possession  and  control  of  lessee 
unless:  (1)  nuisance  occasioning  injury  ex- 
isted at  time  premises  were  demised;  or  (2) 
structure  was  In  such  condition  that  it  would 
be  likely  to  become  a  nuisance.  In  ordinary 
and  reasonable  use  of  same  for  purpose  for 
which  it  was  constructed  and  let,  and  land- 
lord failed  to  repair  it;  or  (3)  landlord  author- 
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Ized  or  permitted  act  which  caused  It  to 
become  nuisance  occasioning:  the  injury. 

As  to  liability  of  lessor  and  leasee  for  aui- 
sance  la  connection  with  leased  pressiaesy  see 
post  9  3493  and  note. 

Liability  of  leeaor  to  third  person. — See  noto 
^0   Am.    Dec.    779-783. 

0.  Sublessor  not  bonnd  to  repair  for  snh- 
lessee,  there  beiner  no  difference  in  principle.— 
See  Brewster  vs.  De  Fremery,  38  Cal.  341,  846. 

10.  CONTRIBUTORY  NEGLIGENCB— Of  the 
lessee  In  nsiav  premises  while  heinip  repaired 

will  preclude  recovery  for  personal  injuries  sus- 
tained by  reason  of  want  of  repair  and  defec- 
tive condition.— <;allahan  vs.  LouErhran,  102  CaL 
476,  482,  86  Pac.  Rep.  885.  See  Daley  vs.  Quick, 
99  Cal.  179,  83  Pac.  Rep.  859.  Orev.  See  Kahn 
vs.  Love,  8  Ores.  206,  208.  "Wash.  Glass  vs. 
Colman,  14  Wash.  635,  46  Pac  Rep.  810.  Fed* 
Ten  Broeck  vs.  Wells,  47  Fed.  Rep.  690  (case 
irlslngr  in  California). 
See  par.  32  this  note. 

11.  COVENANT  TO  RBPA1R-— Binds  eove- 
aantor  to  repair  under  all  eirenmstancesy  when 
covenant  is  general;  and  whether  injury  pro- 
ceeds from  act  of  strancrer,  from  storms,  floods, 
liffhtninET,  accidental  fire,  or  public  enemies, 
he  is  as  much  bound  to  repair  as  if  it  came 
from  his  own  voluntary  act,  and  if  he  desires 
to  relieve  himself  from  liability  for  injuries 
resulting  from  any  particular  acts  he  must 
take  care  to  except  them  from  operation  of 
covenant. — Polack  vs.  Pioche,  86  Cal.  416,  422, 
95  Am.  Dec  116  (covenant  of  lessee). 

Covenants  to  repair. — See  98  Am.  Dec  118- 
121. 

Effect  of  express  stlpnlationa. — See  note  88 
Am.  St  Rep.  481. 

la.  Same — Aets  of  Ch»d  within  meaning:  of 
clause  exemptlns:  covenantor  from  elements 
or  acts  of  Providence  are  acts  which  happen 
without  intervention  of  any  human  agency, 
and  do  not  include  breakinflr  of  water  throuflrh 
embankment  of  natural  reservoir  where  it  ap- 
pears that  water  would  not  have  so  broken 
througrh  embankment  but  for  help  of  man.— » 
Polack  vs.  Pioche»  86  CaL  416,  428,  424,  96  Am. 
Dec.    116. 

As  to  what  eonstltntes  act  of  God,  see  anto 
1 1611  and  note  pars.  2-18. 

18.  Ifotiee  must  he  viven  hy  lessee  to  ren- 
der lessor  liable  for  failure  to  make  repairs 
even  when  he  covenants  to  repair. — Sieber  vs. 
Blanc,  76  Cal.  173,  174,  18  Pac.  Rep.  260;  Tatum 
vs.  Thompson,  86  Cal.  208,  206,  206,  24  Pac  Rep. 
1009. 

14.  Rdease  of  leasee  from  payflns  rent  until 
repairs  nuide  by  lessor^  In  case  of  fire,  belnflr 
stipulated  for,  duty  of  lessor  as  respects  mak- 
ing of  repairs  Is  not  changred,  but  merely  rigrht 
of  lessee  to  be  relieved  from  payment  of  rent 
while  premises  are  out  of  repair  or  pending 
maklnflr  of  repairs  by  him  or  lessor. — ^Tatum 
vs.  Thompson,  86  CaL  808,  206,  24  Pac  Rep. 
1009. 

As  to  pronUse  of  lessor  to  make  repairs^  seo 
par.  11  this  note 

18.  BVIDBNGB  OF  LBAK  IN  WATBR 
PIPB,  consisting  of  suspicion  arlslns:  from 
stse  of  bill  for  water,  is  overcome  by  testi- 
mony of  plumber  who  discovered  no  leak.— 


Moroney  vs.  Helllnffs,  110  CaL  219,  220,  42  Pao 
Rep.  660. 

16.  BXTBBTr  OF  LBSSOR'S  LIABILITY  un- 
der this  and  next  succeedlnff  section  is  limited 
to  cost  of  repairs,  not  exceeding  one  month's 
rent,  which  lessee  makes  upon  lessor's  failure 
to  repair  after  belngr  notified  to  do  so,  only 
riffht  of  lessee  beins,  in  event  of  lessor's  de- 
fault, to  repair  personally  or  vacate  premises. 
— ^Van  Every  vs.  Ogg,  69  Cal.  663,  566.  566; 
Sieber  vs.  Blanc,  76  Cal.  178,  174,  18  Pac.  Rep. 
260;  Willson  vs.  Treadwell,  81  CaL  58,  59,  22 
Pac  Rep.  304;  Tatum  vs.  Thompson,  86  Cal. 
208,  205,  206,  24  Pac.  Rep.  1009;  Green  vs. 
Redding*,  92  CaL  648,  660,  651,  28  Pac  Rep. 
599;  Moroney  vs.  Hellingrs,  110  CaL  219,  220, 
42  Pac.  Rep.  660;  Gately  vs.  Campbell,  124  CaL 
620,  622,  528,  67  Pac  Rep.  567.  See  Savlngrs 
&  Li.  S.  vs.  Gerichten,  64  CaL  520,  2  Pac  Rep. 
405;  Smith  vs.  Buttner,  90  CaL  95,  99,  27  Pac. 
Rep.  29;  Angrevine  vs.  Knox-Goodrich  (Cal. 
Nov.  29,  1892),  81  Pac  Rep.  529,  530;  Daley  vs. 
Quick,  99  CaL  179,  182,  88  Pac  Rep.  869;  Calla- 
han vs.  Lougrhran,  102  Cal.  476,  480,  36  Pac. 
Rep.  836;  Silvelra  vs.  Iversen*  128  CaL  187,  190, 
60  Pac.  Rep.  687. 

See  post  9  1048  and  note. 

17.  Connterelalm  for  damaares  svstalned 
heeanse  of  failure  to  make  repairs  cannot  be 
asserted,  only  rigrht  of  lessee  belngr  to  repair 
or  vacate  premises  in  accordance  with  au- 
thority grlven  him  by  8  1942. — ^Van  Every  vs. 
Ogg,  59  CaL  668,  565,  566;  Moroney  vs.  HelUnffs, 
110  CaL  219,  221,  42  Pac.  Rep.  560. 

18i  Oifset  for  repairs  made  hy  lessee  not 
allowed  except  to  extent  of  liability  Imposed 
upon  lessor  by  this  section  as  construed  In 
connection  with  f  1942. — Savings  &  L.  S.  vs. 
Gerichten,  64  CaL  620,  522-525,  2  Pac.  Rep.  405. 

19.  Refusal  of  lessor  to  allow  lessee  to 
nmke  repairs  does  not  increase  his  liability 
to  lessee,  as  such  refusal  is  meaningless,  and 
does  not  modify  or  destroy  tenant's  right  un- 
der 8  1942. — ^Moroney  vs.  Hellingrs,  110  CaL  219, 
220,  42  Pac.  Rep.  560. 

90w  FIRB — Covenant  ezemptins  lessor  f^om 
llahllity  for  damage  eavaed  hy,  where  lessor 
is  railroad  company  and  leased  premises  are 
near  its  depot  grrounds,  is  valid,  and  is  not 
opposed  to  public  policy. — Stephens  vs.  South- 
ern Pac.  Co.,  109  Cal.  86,  89-95,  50  Am.  St  Rep. 
17,  41  Pac.  Rep.  788,  29  L.  R.  A.  751. 

21.  Same — ^Lessor  is  liable  to  owner  of  coodo 
stored  on  premises  who  is  stranger  to  lease* 
notwithstanding  such  owner's  knowledge  of 
covenant  exempting  lessor  from  liability  to 
lessee,  where  fire  is  occasioned  by  lessor's 
negligence. — King  vs.  Southern  Pac  Co.,  109 
CaL  96,  17-99,  41  Pac  Rep.  788,  29  L.  R.  A.  766. 


as  part  of 
property  leased,  as  where  land  is  leased  "to- 
gether with  improvements  thereon  conslstlngr" 
etc  (naming  hotel  on  premises),  lessor  Is  not 
bound  to  repair  in  ease  of  destruction  by  fire 
set  by  incendiary. — Branger  vs.  Manciet,  t^ 
CaL   624,    626. 

98.  Same— Hade  hy  lessor  pnrsnant  to  oove* 
nanty  he  is  not  bound  to  rebuild  after  accl* 
dental  destruction  by  fire  unless  he  has  ex* 
pressly  covenanted  to  rebuild. — Cowell 
Lumley,  89  CaL  161.  168,  188,  2  Am.  Rep.  430. 
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wkom  MloBVd — 8e«  ante 
IIIOIS,  lOlf  and  notM. 

25.  FRAUD — ^Dcectt  la  rcprMMBtattOHS  as  to 
•afctj*  of  premUMSy  within  1 1709,  which  pro- 
vides that  one  who  wilfully  deceives  another 
with  intent  to  induce  him  to  alter  his  po- 
sition to  his  injury  or  risk  is  liable  for  dam- 
agres.  is  not  shown  by  representations  as  to 
safety  of  premises  made  by  one  who  had  rea- 
sonable grrounds  of  believing  them  to  be  true 
or  who  did  not  suppress  any  fact  known  to 
him.— Daley  vs.  Quick,  99  Cal.  179,  186,  186.  88 
Pac.   Rep.   859. 

As  to  what  coastltiites  deceit,  see  ante 
191709,  1710  and  notes. 

26.  False  represeotatloHS  of  stranger  as  to 
fitness  of  premises,  made  by  one  who  holds 
himself  out  as  affent  of  lessor  when  in  fact 
he  is  not,  do  not  render  lessor  liable  for  per- 
sonal injuries  sustained  by  lessee  In  conse- 
quence of  reliance  upon  such  representations. 
— Daley  vs.  Quick,  99  Cal.  179,  184,  186,  88  Pao. 
Rep.   859. 

As  to  aathoiity  of  aseat,  see  par.  t  this  note. 
Fraud  on  part  of  lessor.'-See  note  88  Am.  St. 
Rep.  480,  481. 

27.  NE2GLIQBNC10 — In  vso  by  lessor  of  ma- 
chlneiy  on  leased  prentlses  renders  him  liable 
for  personal  injuries  sustained  by  persons 
rightfully  there;  rule  beinff  that  where  lessor 
retains  or  has  control  of  portion  of  leased 
premises  responsibility  rests  with  him  to  see 
that  no  injury  results  to  those  havinflr  rigrhts 
there  by  reason  of  the  manner  in  which  such 
portion  of  premises  is  occupied  or  used,  and 
that  if  he  puts  dangrerous  machinery  thereon 
It  is  his  duty  to  fence  it,  or  use  other  proper 
means  to  protect  those  rigrhtly  in  its  vicinity. 
— ^Davis  vs.  Pacific  P.  Co.,  107  Cal.  668,  674, 
48  Am.  St.  Rep.  166,  40  Pac.  Rep.  960. 

NeKllvence  of  lessor  la  ailowlas  overflow  of 
water. — See  ante  9  1927  and  note  par.  88. 

28.  Of  lessor  fa  maklas  repairs  renders  him 
liable  for  personal  injuries  sustained  by  ten- 
ant by  reason  of  such  nesrliffence,  when  he 
undertakes  to  make  repairs,  whether  pur- 
suant to  contract  or  obligation  imposed  by 
statute  or  as  volunteer.-— Callahan  va  Liouffh- 
ran,  102  CaL  476,  481,  86  Pac.  Rep.  836. 

20.  Nuisance  In  eonneetlon  with  leased 
premises — IjlablUty  of  lessor  and  lessee. — See 
post  I  8498  and  note. 

M.  OCCtTFATIOlf  BT  HUMAlf  BBIlfOS 
MITST  BB  IJMTlfiNDICD  In  order  to  render 
lessor  liable  to  make  repairs  under  this  sec- 
tion.— Sleber  va  Blanc,  76  Cal.  178,  174,  18  Pao. 
Rep.  260. 

81.  ORAIi  "VITAIIILANTr  OF  COlfDITIOlf  OF 
PREMI8B9  and  parol  affreement  to  make  them 
fit  for  lessee's  purposes  cannot  be  shown 
where  lease  is  in  writing. — ^Tork  va  Steward, 
21  Mont  616,  65  Pao.  Rep.  89,  48  L.  R.  A.  126. 

See  ante  9  1026  and  note. 

S2.  PLBABING — Allegation  of  oovenant  to 
repair  Is  necessary  In  action  for  personal  in- 
juries sustained  by  lessee,  and  in  absence  of 
such  averment  It  will  be  assumed  that  there 
was  no  such  covenant — ^Brewster  va  De  Frem- 
ery.  88  Cal.  841.  846. 

8S.     Allegation   that   neg^lgeneo   was   prozl* 
ite  canse  of  Injnry  is  necessary  In  action  by 

a  a— 100. 


lessee  for  personal  Injuries  received  by  lessee's 
wife  where  negligence  is  theory  upon  which 
plaintiff  seeks  recovery,  and  it  is  insufficient 
to  allege  mere  negligence  and  happening  of 
casualty. — Smith  vs.  Buttner,  90  Cal.  96.  99, 
100,  27  Pac.  Rep.  29.  See  Ten  Broeck  vs.  Wells, 
47  Fed.  Rep.  690   (case  arising  in  California). 

S4.  In  action  for  negligence  In  making  re- 
palrsy  by  reason  whereof  lessee  was  Injured, 
complaint  is  insufficient  if  It  alleges  merely 
plalntlfTs  belief  that  defendant  had  made  re- 
pairs, without  alleging  that  work  was  com- 
pleted, otherwise  it  will  not  sufficiently  appear 
that  plaintiff  did  not  make  use  of  premises 
knowing  that  repairs  were  pending  and  that 
premises  were  unsafe. — Callahan  va  Lough- 
ran.  102  Cal.  476,  481,  488,  86  Pac  Rep.  886 
(defective  stairs). 

See  par.  10  this  not  a 

As  to  negligence  In  maklnir  repairs  nnder^ 
taken  by  lessor^  see  par.  28  this  nota 

88.  PRBSlTMFTIOlf  OF  FAILITRB  OF 
DUTY  FROM  IiAPSlB  OF  TIMBS  between  com- 
mencement of  tenancy  and  time  when  injury 
was  sustained  by  lessee  because  of  condition 
of  premises  is  not  indulged.— -Daley  vs.  Quick. 
99  CaL  179,  182,  88  Pac.  Rep.  869. 

88.  FROMISB  OF  liBSSOR  TO  MAKB  RB. 
PAIRS  not  contained  In  lease,  but  made  dur- 
ing term,  is.  it  would  seem,  measured  by  this 
section  as  construed  in  connection  with  9  1942, 
and  imposes  no  additional  duty  of  liability. — 
See  (Tallahan  vs.  Loughran,  102  Cal.  476,  481, 
86  Pac  Rep.  885. 

As  to  covenant  of  lessor  to  make  repairs, 
see  para  11-14  this  note 

87.  RBSCISSIOlf  OF  I^BASB  BT  LB8SBB 
"WITHOUT  notice:  to  MAKB  RBPAIRS 
which  are  necessary  at  time  of  making  lease 
is  not  warranted  where  lessor  has  not  prac- 
ticed deception  or  fraud  and  lessee  could  have 
inspected  premises  before  making  lease. — 
Green  va  Redding,  98  CaL  648,  660-662,  28 
Pac  Hep.  699. 

88.  RIGHT  OF  RB-BNTRT  FOR  PURPOSE} 
OF  RESPAIRING  dilapidations  not  occasioned 
by  ordinary  negligence  of  tenant,  which  ren- 
der leased  building  untenantable  and  which 
occur  after  beginning  of  term,  is  given  by 
this  section  as  construed  In  connection  with 
f  1929. — Dwyer  vs.  Carroll,  86  Cal.  898,  804.  24 
Pac  Rep.  1016. 

As  to  deterioration  or  lajnrles  occasioned  by 
ordinary  negllgeneo  of  lilrer»  see  ante  1 192^ 
and  nota 

As  to  rigkt  of  lessor  to  re-enter  for  pnrposo 
of  making  alterations,  see  ante  1 1927  and  note 
par.  8. 

88.  WATVEOl  OF  COTEllfAlfT  BY  LBSSOR 
TO  IMPROVES  PRESMISBSS  results  where  it  Is 
afterwards  agreed  between  parties  that  lessee 
shall  have  use  of  another  building  Instead  of 
one  to  be  built  and  such  other  building  is  so 
used  by  him. — Gillespie  vs.  Hagans.  90  CaL  90, 
94,  27  Pac  Rep.  84. 

48.  Payment  of  rent  without  objection 
amounts  to  waiver  of  breach,  and  If  at  end 
of  term  lease  is  renewed  without  any  such 
covenant,  lessee  in  action  for  rent  due  under 
new  lease  cannot  assert  breach  of  covenant 
contained  in  original  Itmnm,  Htll  va,  Beatty» 
61    CaL    898.    298. 


I  IMS       (188^ 


liESSBB     MAKING    BBPAIRS— COTBIVANT. 


|DtT.IlI,Pt.IV« 


§  1942.  LESSEE  MAY  MAKE  BEPAIBS,  ETC.  If  within  a  reasonable  time 
after  notice  to  the  lessor,  of  dilapidations  which  he  ought  to  repair,  he  neglects  to 
do  so,  the  lessee  may  repair  the  same  himself,  where  the  cost  of  such  repairs  do 
not  require  an  expenditure  greater  than  one  month's  rent  of  the  premises,  and  de- 
duct the  expenses  of  such  repairs  from  the  rent,  or  the  lessee  may  vacate  the  prem- 
ises, in  which  case  he  shall  be  discharged  from  further  payment  of  rent,  or 
performance  of  other  conditions. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  246.  This  section  as  originally  enacted  provided  that  lessee  might 
make  repairs  himself  "and  deduct  the  expense  of  such  repairs  from  the  rent, 
or  otherwise  recover  it  from  the  lessor,"  without  providing,  as  it  was  made  to 
read  by  amendment  in  1874,  that  "where  the  costs  of  such  repairs  do  not  re- 
quire an  expenditure  greater  than  one  month's  rent  of  the  premises/*  etc.,  to 
the  end  of  the  section  as  it  now  reads. — ^Van  Every  vs.  Ogg,  59  OaL  563,  566. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Common  law  gives  lessee  no  power  to  repair 

at  lessor's  expense. 

4.  Covenant  by  lessor  to  pay  for  improvements 

— Does  not  run  with  land. 

5.  Extent  of  lessee's  right  to  make  repairs. 

6.  Fixtures — To  whom  oelong. 

7.  Lien  for  improvements  made  by  lessee  not 

acquired. 

8.  Notice  by  lessee  before  repairing  necessary. 

9.  Same — ^Acquiescence    by    lessor    in    repairs 

made  without  notice. 

1 0.  Option  is  given  to  lessee  to  repair  or  vacate. 

11.  Refusal  of  lessor  to  allow  lessee  to  repair. 

12.  Bescission  of  lease  by  lessee  without  notice 

to  make  repairs. 

13.  Sidewalk  may  be  torn  up  by  lessee  if  neces- 

sary. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FISRRED  TO,  etc..  In:  Van  Every  vs.  Ogg, 
59  Cal.  563,  565,  666  (referred  to  in  construlnfir 
^1941);  Raynor  vs.  Drew,  72  Cal.  307,  812.  13 
Pac.  Rep.  866  (applied);  Sleber  vs.  Blanc,  76 
Cal.  173,  174.  18  Pac.  Rep.  260  (referred  to  In 
construlnfir  81941);  Wlllson  vs.  Treadwell,  81 
Cal.  58,  59,  22  Pac.  Rep.  304  (referred  to  In 
construing  S1941);  Tatum  vs.  Thompson.  86 
Cal.  203,  205,  24  Pac.  Rep.  1009  (referred  to  in 
construlnfir  S1941);  Green  vs.  Reddingr.  92  Cal. 
648,  550,  652,  28  Pac.  Rep.  699  (referred  to  in 
oonstruinff  |1941);  Callahan  vs.  Loughran.  102 
Cal.  476,  480.  481,  86  Pac.  Rep.  835  (referred  to 
In  construlnfir  §1941);  Moroney  vs.  Helllngs, 
110  Cal.  219,  220,  42  Pac.  Rep.  660  (construed); 
Oately  vs.  Campbell,  124  Cal.  620,  628,  57  Pac. 
Rep.  567  (referred  to  in  construlnfir  |1941); 
Silvelra  vs.  Iversen,  lz8  CaL  187,  190,  60  Pac 
Rep.   687   (referred  to). 

2.  COMMISSIONERS'  NOTES  declares  that 
rules  prescribed  in  preceding  section  necessi- 
tate this. 

8.  COMMON  liAW — OItmi  lessee  bo  power 
to  repair  at  expeiise  of  lessor  in  absence  of 
stipulation  authorizing  him  to  do  so. — ^Van 
Every  vs.  OfiTfiT.  69  Cal.  663,  666.  See  Bran^er 
vs.  Manciet,  30  Cal.  624,  627;  Savinfirs  &  U 
Soc.  vs.  Gerichten,  64  Cal.  620.  2  Pac.  Rep.  406; 
Phillips  vs.  Port  Townsend  Lodfire.  8  Wa^h. 
539,  36  Pac.  Rep.  476. 

Lessee's  duty  to  leaTO  premises  la  sood 
condition. — See  monographic  note  by  M.  M. 
Mann,  64  L.  R.  A.  648-667. 


4.  COVBNANT  BY  LSSSSOR  TO  PAT  FOR 
LBSSEB'S  IMPROVBMBNTS,  where  lessee  is 
not  bound  to  make  Improvements,  but  cove- 
nant is  that  if  he  does  so  lessor  will  pay  there- 
for under  §  1466  is  personal,  and  does  not 
bind  asslgrnee  of  reversion. — See  Gardner  vs. 
Samuels,  116  Cal.  84,  88,  58  Am.  St.  Rep.  186. 
47  Pac.  Rep.  935. 

See  ante  {1466  and  note. 

8.  BXTBNT  OP  I^ESSBB'S  RIQHT  TO 
MAKB  RBPAIRS  is  limited  by  this  section. — 
Savings  &  L.  Soc.  vs.  Gerichten,  64  Cal.  620, 
622-525,  2  Pac.  Rep.  405. 

As  to  offset  for  repairs  made  by  lessee^  see 
ante  §  1941  and  note  par.  18. 

0.  Fixtures — To  whom  belonsp.  — >  See  ante 
ii  660,  1013,  1019  and  notes. 

7.  lilBN  FOR  IMPROVESMBNTS  MADB  BY 
LBSSBB  NOT  ACC^UIRBD  even  though  lessor 
agrees  to  pay  therefor,  unless  lien  is  ex- 
pressly reserved. — Gardner  vs.  Samuels,  116 
Cal.  84,  89,  68  Am.  St.  Rep.  136,  47  Pac.  Rep. 
986. 

&  NOTICB  BT  LBSSBB  TO  LBSSOR—Of 
Intention  to  atalce  repairs  Is  necessary  to  en- 
title him  to  reimbursement  therefor. — Raynor 
vs.  Drew,  72  Cal.  807,  812,  IS  Pac.  Rep.  866. 
See  Sleber  vs.  Blanc,  76  Cal.  178,  174,  18  Pac. 
Rep.  860. 

Co-renant  to  repair — ^Notice  most  bo  siren  by 
lessee. — See  ante  8  1941  and  note  par.  13. 

9.  AcQnIescence  by  lessor  In  repairs  nuido 
wltbont  notice  by  lessee,  so  as  to  render  lessor 
liable,  it  would  seem,  does  not  result  from 
mere  fact  that  he,  in  passlnsr  property,  saw 
work  in  proerress  without  objection.— See  Ray- 
nor vs.  Drew,  72  CaL  S07,  SIS,  SIS,  IS  Pac.  Rep. 
866. 

10.  OPTION  IS  GIVBN  TO  IJ08SBB  TO  RB> 
PAIR  OR  TACATB  premises,  and  If  he  remains 
in  possession  without  repairing;  lessor  is  not 
liable. — ^Van  Bvery  vs.  Ogg,  69  CaL  663,  666, 
666;  Sleber  vs.  Blanc,  76  CaL  178,  174,  IS  Paa 
Rep.  260;  Oreen  vs.  Redding,  9S  Cal.  648,  650, 
661,  28  Pac  Rep.  699;  Daley  vs.  Qulok,  99  CaL 
179,  186,  88  Pac  Rep.  869;  Gately  vs.  Camp- 
bell, 124  CaL  620,  628.  67  Pac  Rep.  667;  Sil- 
veira  vs.  Iversen,  128  CaL  187,  190,  60  Pac  Rep. 
687.  See  Wlllson  vs.  Treadwell,  81  CaL  68,  69, 
S8  Pac  Rep.  304;  Tatum  vs.  Thompson,  86  Cal. 
208,  206,  206,  24  Pac  Rep.  1009;  Angevlne  vs. 
Knox-Goodrich    (CaL    Not.    29,    1892),    SI   P«kc 
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Rep.  529,  530;  Callahan  ▼■.  liOUffhrazi,  102  CaL 
476,  480,  36  Pac  Rep.  886;  Malone  vs.  Roy,  107 
Cal.  518,  40  Pac.  Rep.  1040. 
See  ante  §  1941  and  note. 

11.  Refnaal  of  Icwmit  to  alloiv  lemieo  to 
mmko  tlio  repaink — See  ante  f  1941  and  note 
par.  19. 


12.  ReocUialoA  of  Icaae  by  Icooeo  ^rltlioat 
notice  to  make  repalnk — See  ante  1 1941  and 
note  par.  87. 

IS.  SIDBWALK  HAT  BB  TORN  UP  BY 
LBSSBSB  IF  NE3CE2SSART  to  repair  water  pipe. 
■  See  Moroney  vs.  HelllnETS,  110  CaL  819,  220. 
48  Pac  Rep.  660. 


§  1943.  TERM  OF  HIRINa  WHEN  NO  LTMIT  IS  FIXED.  A  hiring  of  real 
property,  other  than  lodgings  and  dwelling-honses,  in  places  where  there  is  no 
usage  on  the  subject^  is  presumed  to  be  for  one  year  from  its  commencementy  unless 
otherwise  expressed  in  the  hiring. 

History:     Enacted  March  21,  1872. 

1.  Commissioners'  note. 

2.  Fixing  time  of  enjoyment. 

3.  Forcible  detainer. 

4.  Lumbering  contract  construed. 

5.  Option  of  lessee  to  purchase. 

6.  Presumption  that  holding  is  from  jear  to  year, 

7.  Bights  of  lessee  after  expiration  of  lease. 

8.  "Term"  defined. 

9.  Unlawful  detainer. 


1.  COMMISSIONERS'  IfOTK  Is  as  follows: 
"This  section  adopts  a  new  but  obviously  con- 
venient, if  not  necessary,  rule  as  to  the  time 
for  which  the  hirlngr  !■  made.  In  some  of  the 
larger  cities,  such  as  New  York,  It  is  consid- 
ered to  operate  well,  and  may  everywhere." 

3.  Fixing  time  of  eMjoymeiit. — See  ante  I  707 
and  note. 

8.  Forelble  detalncTir— See  Code  Civ.  Proo. 
8  1160   and  note. 

4.  liunberinv  eomtniet  coBstmed. — Bee  post 
f  1947  and  note  par.  61. 

6.     OPTION   OF  liBSSEB  TO  PURCHASB   at 

any  time  durinff  term,  and  provision  bindlnflr 
him  to  purchase  at  end  of  term  does  not  bind 
lessee  to  purchase  If  before  end  of  term  valu- 


able part  of  property  la  destroyed  by  Are. — 
Smith  vs.  Phcsnlx  Ins.  Co.,  91  Cal.  823,  880- 
887,  26  Am.  St.  Rep.  191,  27  Pac  Rep.  788.  13 
Ii.  R.  A.  475;  overraUa*  Smith  vs.  Phoenix  Ins. 
Co.  (CaL  March  10,  1890)  88  Pac  Rep.  888, 
886. 

Dtatlnetloii  between  option  to  reneiv  oad 
prtvlleve  of  extenalon. — See  post  1 1946  and 
note  par.  9. 

Option  to  pnrehaee  siven  leeeee  In  lease. — 
See  ante  §  1781  and  note. 

«.  PRESUMPTION  THAT  HOLDING  IS 
FROM  YKAR  TO  THAR  is  indulged  if  land  Is 
agrrlcultural  land,  and  rent  Is  to  be  paid  an- 
nually, and.  In  fact.  Is  paid  to  lessor  and  ac- 
cepted by  him  as  annual  rent,  entry  being 
under  parol  lease  which  Is  void. — Phelan  vs. 
Anderson,  118  Cal.  604,  606,  60  Pac.  Rep.  685, 
See  Rosenblat  vs.  Perkins,  18  GresT.  166,  22  Pac. 
Rep.  698. 

7.  Rlshts  of  lessee  after  expiration  of  lease. 

—See  note  69  Am.  Dec  608-610. 

8.  <<Terai*'  defined.— See  ante  1 1926  and  note 
par.  61. 

0.  Unlawfvl  dctalnerr— See  Code  Civ.  Proc. 
981161,  1162  and  notes. 


§1944.  Hntma  of  LODOINGS  fob  indefinite  TEBM.  a  hiring  of 
lodgings  or  a  dwelling-house  for  an  unspecified  term  is  presumed  to  have  been 
made  for  such  length  of  time  as  the  parties  adopt  for  the  estimation  of  the  rent. 
Thus  a  hiring  at  a  monthly  rate  of  rent  is  presumed  to  be  for  one  month.  In  the 
absence  of  apy  agreement  respecting  the  length  of  time  or  the  rent,  the  hiring  is 
presumed  to  be  monthly. 

History:     Enacted  March  21,  1872. 

1.  CommissionerB'  note.  10  C  B.  (N.  a)  788,  lOO  Bus.  C  U  T88;  Code 

2.  Servant    discharged    and    notified    to   vacate      Nap.  11768. 

premises.  9.    Servant  dlseliarved  and  notified  to  vacate 

1.    Conunlsslonem*  note  cites  Jones  vs.  Mills,      prendaea. — See  post  1 1946  and  note  par.  18. 

§1945.    RENEWAL  OF  LEASE  BY  LESSEE'S  CONTINUED  POSSESSION. 

If  a  lessee  of  real  property  remains  in  possession  thereof  after  the  expiration  of  the 
hiring,  and  the  lessor  accepts  rent  from  him,  the  parties  are  presumed  to  have  re- 
newed the  hiring  on  the  same  terms  and  for  the  same  time^  not  exceeding  one  month 
when  the  rent  is  payable  monthly,  nor  in  any  case  one  year. 

History:    Enacted  March  21,  1872,  founded  npon  {6  Aet  186&— Stoppalkam^ 
▼8.  Mangeot,  42  CaL  816,  328. 
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!•  Applied,  died,  eonstraed,  referred  to,  ete. 
2.  After  transfer  of  title. 
8.  Common  law  declared. 

4.  Same — Commissioners'   note. 

5.  Exercise  hj  lessee  of  option  to  purchase. 
6, 7.  Pailure   of   lessor  to  receive  rent   from 

lessee. 

8.  Forcible  detainer. 

9.  Option  to  renew  and  privilege  of  exten- 

sion distinguished. 

10.  Parol   agreement    as   to   eontinoance    of 

tenancy. 

11.  Presumption    that    new    lease    of    same 

character  is  entered  into. 
12,18.  Same — Rebuttable  presumption — Question 
of  fact  for  jury. 

14.  Bent  payable  by  lessee  from  month  to 

month. 

15.  Surrender  and  evacuation  of  premises  by 

lessee  after  expiration  of  term. 

16.  Tenancy  by  sufferance. 

17.  Unlawful  detainer. 

18.  Use  and  occupation — ^Liability  of  lesseo 

holding  over. 

1.  APPLIED,  CITED,  CONSTRVBD,  RB- 
FBRRED  TO,  etc.,  in:  Corson  vs.  Berson.  86 
CaL  483,  440»  26  Pac.  Rep.  7  (construed  and 
applied);  Aerar  vs.  Winslow»  128  Cat.  687,  591, 
69  Am.  St  Rep.  84,  56  Paa  Rep.  422  (cited); 
Journe  vs.  Hewes,  124  CaL  244.  248,  66  Pac. 
Rep.   1082    (applied). 

3.  AFTBR  TRAHSFEIR  OF  TITLB,  if 
ffrantee  accepts  customary  rent  and  allows 
occupancy  to  continue,  recognition  and  contin- 
uance of  old  lease  and  not  taking  of  new  one 
is  shown  in  absence  of  any  evidence  of  at- 
tempt to  changre  terms  of  orlerinal  lease. — ^Mac- 
donough  vs.  Starbird,  106  Cal.  16,  19,  88  Pac. 
Rep.  510. 

As  to  effect  of  tmmafer  of  title,  see  ante 
1 1933  and  note  par.  89. 

8.  COMMON  LAW  DBCLARBD,  rule  beinff 
one  which  finds  support  in  judicial  decisions 
rendered  independently  of  statute.— St oppel- 
kamp  vs.  Manseot,  42  Cal.  816,  828  (declaring 
that  prototype  of  this  section,  to  wit.  Act 
1863,  I  6,  last  clause,  merely  enacts  in  express 
terms  common  law).  See  Sullivan  vs.  Cary,  17 
Cal.  80,  86  (tenancy  from  year  to  year);  Haux- 
hurst  vs.  Lobree,  88  Cal.  668,  664;  Hurd  vs. 
Whitsett,  4  Colo.  77;  Amsden  ▼■.  Atwood.  67 
Vt   289,  81  Atl.  Rep.   448. 

Distinction  between  leaee  for  month  and  one 
from  montli  to  montlu — See  post  9  1946  and 
note  par.  7. 

4.  Commlaalonem*  note  cltea  Hoff  ▼■. 
Baum,  21  Cal.  120;  Despard  vs.  Walbridgre,  16 
N.  Y.  874;  Bishop  vs.  Howard,  2  Barn.  St  CL 
100,  9  Enfir>  C.  Lb  41,  26  Rev.  Rep.  291;  Doe  vs. 
Amey,  12  Ad.  &  EL  476,  40  ISng.  C.  L.  99,  and 
declares  that  this  section  provides  a  different 
rule  from  that  announced  in  Blumenberff  vs. 
Myres,  82  C^l.  98,  91  Am.  Dec  660,  wherein  it 
was  held  that  "new  tenancy  for  one  year  is  not 
created  by  the  tenant,  near  the  expiration  of 
his  term,  obtaininer  from  his  landlord  a  re- 
ceipt for  one  month's  rent  extending  beyond 
the  expiration  of  his  term";  but  if  the  landlord 
receives  rent  after  the  expiration  of  the  term 
A  new  lease  Is  thereby  ereated*  but  not  neces- 
earily  for  one  year. 


S.     BXBRCISB   OF  OPTION  TO  PURCHASB 

BT  liBSSSEE:  UNDBSR  IiBSASB  upon  termination 
of  lease  is  not  made  so  as  to  prevent  renewal 
of  lease  under  this  section  and  1 1946,  and  to 
create  relation  of  vendor  and  purchaser,  when 
lessee  merely  announces  his  desire  to  purchase, 
without  beingr  ready  and  wllliner  to  pay  pur- 
chase money,  and  pays  rent  for  several  months 
after  expiration  of  lease. — Journe  vs.  Hewes, 
124  Cal.  244,  248-268,  66  Pac.  Rep.  1032. 

Option  to  pnreliaae  siven  leosee  In  leaae. — 
See  ante  f  1781  and  note. 

e.  FAIIilTRB  OF  LCSSOR  TO  RECBITB 
RENT  FROM  liESSBB  HOLDING  OVER  pre- 
cludes implication  of  renewal  of  leaae  from 
mere  fact  that  lessee  remains  in  possession. — 
TJrldias  vs.  Morrell,  25  Cal.  81,  36;  Hauxhurst 
vs.  Lobree,  88  Cal.  663,  664;  Ferine  vs.  Tea^ue, 
66  Cal.  446,  447,  6  Pac.  Rep.  84;  Canning  vs. 
Fibush,  77  CaL  196,  198,  19  Pac.  Rep.  376. 

7.  Compare  I  BIumenberflT  vs.  My  res,  82  Cal. 
98,  96,  97,  91  Am.  Dec.  660  (mentioned  in  com- 
missioners' note,  as  appears  from  par.  8  this 
note);  Skagrers  vs.  Elkus,  46  Cal.  164,  169,  160. 

8.  Forcible  detainer. — See  Code  Civ.  Proc 
1 1160  and  notet. 

0.  OPTION  TO  RENEW  AND  PRITILEOB 
OF  EXTENSION  DISTINGUISHED.  —  Lease 
With  option  of  renewal  makes  it  incumbent 
upon  lessee  desiringr  to  exercise  his  option  to 
give  notice  of  his  election  before  expiration  of 
orlerinal  term,  whereas  if  lease  provides  mere- 
ly for  extension  his  remainlner  li>  possession 
(no  specific  form  of  notice  having  been  re- 
quired) is  sufficient  notification  of  his  decision, 
-^hamp  vs.  White,  106  Cal.  220,  222,  89  Pac. 
Rep.  637. 

Covenant  of  leaaor  to  renew  lease. — See  ante 
1 1926  and  note  par.  22. 

10.  PAROL  AGREEMENT  AS  TO  CONTINU- 
ATION OF  TENANCY  may  be  made  for  any 
period  not  exceeding  one  year. — Corson  va. 
Berson,  86  Cal.  483,  488,  26  Pac.  Rep.  7. 

11.  PRESUMPTION  THAT  NETT  LEASE 
OF    SAME    CHARACTER   IS    ENTERED   INTO 

is  indulgred  from  fact  that  lessee  continues  In 
possession  and  lessor  accepts  rent,  but  such 
new  tenancy  rests  upon  implication  alone.— 
Blumenberff  vs.  Myres,  82  Cal.  93,  96,  91  Am. 
Dec.  660;  Macdonouffh  vs.  Starbird,  105  Cal. 
16,  19,  88  Pac.  Rep.  610.  See*  Wheelock  vs. 
Warschauer,  21  Cal.  809,  816;  Roarers  vs.  Du* 
hart,  97  Cal.  600,  606,  82  Pac.  Rep.  670;  Harris 
vs.  Foster,  97  Cal.  292,  296,  83  Am.  St.  Rep. 
187,  82  Pac  Rep.  246;  Milsap  vs.  Stone,  2  Colo. 
187. 

Implied  renewal  and  contlnnanee  of  lenses 
and  terms  for  wkleh  deemed  renewed. — See 
note  91  Am.  Dec.  668,  564. 

ISi    Rebuttable  preenmytlon^  and  It  may  be 

overthrown  by  circumstances  which  are  in- 
consistent with  creation  of  new  term  of  same 
character. — Blumenberflr  vs.  Myres,  82  Cal.  98, 
96,  91  Am.  Dec  660;  Skaffffs  vs.  Elkus,  46  (TaL 
164,  160;  Roerers  va  Duhart,  97  Cal.  500,  506, 
82  Pac  Rep.  670  (possession  of  servant).  See 
Wheelock  vs.  Warschauer,  21  Cat  809,  816 
(eviction  by  title  paramount);  Pomeroy  ▼■. 
Bell,  118  Cal.  686,  687.  60  Pac.  Rep.  688. 

18-    4ineetion  of  flaet  for  Jory  as  to  how  or 
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for  what  term  lessee  was  to  hold  after  ex- 
piration of  orisrlnal  term  where  evidence  is 
conflicting:. — SkasTfiTS  vs.  Elkus,  46  Cal.  154,  160. 

14.  RENT  PAYABLES  BY  LBSSBB  FROM 
MONTH  TO  MONTH,  who  becomes  such  at 
expiration  of  lease  by  oral  agreement  under 
which  he  is  to  have  premises  for  reduced 
rental,  is  presumed  to  be  same  for  each  month 
for  which  lessor  accepts  rent  duringr  such 
tenancy  from  month  to  month. — Corson  vs. 
Berson,  86  Cal.  438,  440,  25  Pac.  Rep.  7. 

See  ante  |  827  and  note. 

18.  SuTreader  aad  evaevattoa  of  preatoofl 
by  lessee  after  expiration  of  term. — See  ante 
f  1938  and  note  par.  87. 


le.  TBNANCT  BT  SVFFBRANCB  results 
where  lessee  remains  in  possession  without 
payment  of  rent  and  without  re-entry  or  de- 
mand beinff  made  upon  him. — ^Uridias  vs.  Mor- 
rell,  26  CaL  81,  86.  See  Moore  va  Morrow, 
28  Cal.  668,  664;  Hauxhurst  vs.  Lobree,  88  Cal. 
668,  664. 

See  ante  1 1988  and  note  par.  24. 

Am  to  elfeet  of  re-entry  and  demand  of  sor- 
rend«E^  see  ante  1 1938  and  note  par.  24. 

17.  Unlawful  detainer. — See  Code  Civ.  Proc. 
II 1161,  1162  and  notes. 


1&    Vsa  aad  ooevpatlon— Uabillty  of  les 
boldlas  over* — See  post  1 1947  and  note  par.  64. 


§  1946.  NOTICE  TO  QXTIT.  A  hiring  of  real  property,  for  a  term  not  specified 
by  the  parties,  ia  deemed  to  be  renewed  aa  atated  in  the  last  aection,  at  the  end  of 
the  term  implied  by  law,  unless  one  of  the  parties  gives  notice  to  the  other  of  his 
intention  to  terminate  the  same,  at  least  as  long  before  the  expiration  thereof  as  the 
term  of  the  hiring  itself,  not  exceeding  one  month. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  After    ejectment    brought    notice    given    to 

lessee. 
8.  Agency — ^Notice    signed    by    attorney    wot* 
Icient. 

4.  Same— Written  authorization  unnecessary. 

5.  Change  in  terms  of  lease  which  is  for  speci- 

fied term. 

6.  Deposit  terminated  by  depositary,  how. 
7*  Distinction  between  lease  for  month  and  one 

from  month  to  month. 

8.  Election  of  remedies — ^Motice  to  quit  given 

after  ejectment. 

9.  Exercise  of  option  to  purchase  by  lessee. 

10.  Expiration  of  term  specified. 

11.  Forcible  detainer. 

12.  Re-entry,  when  and  how  to  be  made. 

13.  Servant   discharged   and   notified   to   vacate 

premises  of  master. 

14.  Sublessee  bound  by  notice  served  on  lessee. 

15.  Subsequent  demand  for  rent. 

16.  Tenancy  at  will  terminated  by  notice. 

17.  Tenancy  from  month  to  month  may  be  termi- 

nated. 

18.  Trespasser  not  entitled  to  notice. 

19.  Same — Lessee  denying  lessor's  title. 

20.  Unlawful  detainer. 


1.  APPLIISDy  CITBD,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  Corson  vs.  Berson,  86 
Cal.  433,  439,  25  Pac.  Rep.  7  (cited);  Journe  vs. 
Hewes,  124  Cal.  244,  248,  56  Pac.  1032  (cited  In 
connection  with  {  1945). 

a.  AFTER  EJECTMENT  BROUGHT  notice 
to  quit,  griven  for  purpose  of  terminatinsr  ten- 
ancy from  month  to  month,  is  not  sufficient 
to  support  such  action  in  ejectment. — ^Agrar  vs. 
Wlnslow,  123  Cal.  687,  691,  69  Am.  St.  Rep.  84, 
56  Pac.  Rep.  422. 

Notice  to  quit. — See  mono^aphlo  note  42 
Am.  Dec.  125-140. 

8.  AGENCY — Notice  ■Iffacd  by  attorney  Is 
■vfldeiit  where  it  purports  to  come  from 
lessor.— Pelton  vs.  Millard,  81  Cal.  640,  B41,  21 
Pac.  Rep.  633,  22  Id.  760. 

4.     Written     authorisation     fs 


nnder  |  2809,  and  If  lessee  questions  authority 
he  does  so  at  his  own  risk. — Felton  vs.  Mil- 
lard, 81  Cal.  640,  641,  SI  Paa  Rep.  688.  28  Id. 
760. 
Seo  post  I  2809  and  note. 

B.  CHANGE  IN  TERMS  OF  LEASE  WHICH 
IS  FOR  SPECIFIED  TERM  by  flTivinflT  notice 
is  not  authorized. — Stoppelkamp  vs.  Mansreot, 
48  CaL  816,  822,  828  (decided  under  act  1868); 
Canning  vs.  Fibush,  77  Cal.  196,  198,  19  Pac. 
Rep.  876.  See  Rofirers  vs.  Hackett,  49  Cal,  181, 
188. 

Rent  may  bo  Increased  by  lessor  vpon  vlvlnc 
notice,  when. — See  ante  8  827  and  note. 

S.     Deposit  terminated  by  depositary,  liotr. — 

See  ante  ||  1854,  1856  and  notes. 

7.  DISTINCTION  BETWEEN  LEASE  FOR 
MONTH  AND  OBTE  FROM  MONTH  TO  MONTH 

is  that  one  is  for  specified  time,  whereas  other 
is  for  indefinite  period  of  time,  with  rent 
payable  monthly,  and  consequently  provisions 
of  this  section  do  not  apply  to  former  but  do 
to  latter. — See  Stoppelkamp  vs.  Mangreot,  42 
Cal.  816,  822,  828  (which  was  decided  under 
Act   1863). 

An  to  necessity  for  notice  at  end  of  term, 
see  par.   10  this  note. 

8.  ELECTION  OF  REMEDIES  —  Notice  to 
anit  vlven  after  ejectment  wronvfally  brovfftat 

terminates  lease  and  entitles  lessor  to  bringr 
unlawful  detainer,  and  pendency  of  such  eject- 
ment cannot  be  pleaded  in  abatement,  as  doc- 
trine of  election  does  not  apply  where  first 
remedy  resorted  to  is  one  which  is  not  avail- 
able.— ^Aerar  vs.  Winslow.  128  Cal.  587,  690,  691, 
69  Ahl  St.  Rep.  84,  66  Pac  Rep.  422. 

Ou  Exerdoe  of  option  to  purchase  by  lessee 
nnder  lease. — See  ante  {1945  and  note  par.   6. 

10.     EXPIRATION     OF    TERM     SPECIFIED 

terminates  lease,  and  no  notice  to  quit  is  neces- 
sary to  entitle  lessor  to  re-enter,  or  to  enable 
him  to  recover  possession  In  case  lessee  re- 
fuses to  surrender. — Stoppelkamp  vs.  Man^eot, 
42  Cal.  316,  322,  823;  Perine  vs.  Teagrue,  66  Cal. 
446.   447,   6   Pac.  Rep.   84;  Canning  va.  Fibush, 
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77  Cal.  196,  198,  19  Pac  Rep.  876;  McKissIck 
VB.  Aahby,  98  Cal.  422,  426,  88  Pac  Rep.  729; 
Kuhn  vs.  Smith,  125  Cal.  616.  617,  78  Am.  St. 
Rep.  79,  58  Pac.  Rep.  204.  See  Lee  Chuck  va. 
Quan  Wo  ChongTt  91  Cal.  698,  88  Pac.  Rep.  45. 

Action  for  possession  lies  wltbovt  notice^ 
when. — See  ante  f  798  and  note. 

11.  Forelhle  detainer. — See  Code  Civ.  Proc 
1 1160  and  note. 

12.  Re-entr^y  when  and  how  to  be  made,-^ 

See  ante  {791  and  note,  and  Code  Civ.  Proc 
It  1161,  1162  and  notes. 

RIarht  of  entry  of  lessee  aaralnst  ■nblessce 
at  end  of  term. — See  ante  1 1938  and  note 
par.  21. 

18.  SERVANT  DISCHARGED  AND  NOTI- 
FIED TO  VACATE  PREMISES  has  no  right  to 
remain  where  he  waa  employed  for  term  not 
specified  with  prlvilegre  of  occupylngr  room  so 
lonsr  as  employment  continued. — De  Briar  vs. 
Minturn,  1  Cal.  460,  451. 

14.  SURL.es  SEE  IS  ROUND  RT  NOTICE 
SERVED  ON  LESSEE,  otherwise  statute  would 
be  liable  to  evasion. — See  Schilling:  vs.  Holmes, 
28  Cal.  227,  231  (notice  required  by  statute 
relatinar  to  unlawful  detainer). 

15.  SURSE<^UENT     DEMAND     FOR     RENT 

after  grivlng  thirty  days'  notice  does  not  oper- 
ate to  keep  on  foot  relation  of  landlord  and 
tenant   where   such    thirty   days    expire   after 


term   for  which  rent  was  demanded. — Conner 
vs.  Jones,  28  CaL  69,  64. 

18.  Tenancy  at  will  terminated  by  notice.— > 
See  ante  ||  789,  790  and  notes. 

17.  TENANCY  FROM  MONTH  TO  MONTH 
BIAY  RE  TERMINATED)  under  this  section  and 
I  827  by  giving  notice. — Corson  vs.  Berson,  86 
Cal.  483,  489,  26  Pac  Rep.  7. 

1&  TRESPASSERS  NOT  ENTITLED  TO 
NOTICE  to  quit  In  order  to  enable  owner  of 
land  to  recover  possession. — Kilburn  vs. 
Ritchie,  2  Cal.  145,  146;  Smith  vs.  Shaw,  16  Cal. 
88,  90;  Bolton  vs.  Landers,  27  Cal.  104,  105; 
Dodsre  vs.  Walley,  22  Cal.  224,  229»  88  Am.  Dec 
61;  Joy  vs.  McKay,  70  Cal.  445,  446,  11  Pac.  Rep. 
768;  Von  Olahn  vs.  Brennan,  81  Cal.  261,  264, 
82  Pac.  Rep.  596.  See  Simpson  va.  Appleffate, 
76  Cal.  842,  845,  17  Pac  Rep.  287. 

As  to  action  wlthoot  notice  when  plaintiff 
bas  right  of  re-entryy  see  ante  |  798  and  note. 

19.  Lessee  denylnir  lessor's  title  is  not  en- 
titled to  notice  to  quit,  as  he  Is  mere  trespass- 
er, although  lease  was  for  term  not  specified 
from  month  to  month. — Smith  va  Shaw,  16  CaL 
88»  90. 

As  to  estoppel  of  lessee  to  deny  lessor's  title* 
see  post  f  1948  and  note 

As  to  termination  of  tenancy  by  denial  of 
lessor's  title,  see  ante  1 1983  and  note  par.  11. 

20.  Unlawful  detainer* — See  Code  Civ.  Proc 
11 1161,  1162  and  notes. 


§  1947.  BENT,  WHEN  PAYABLE.  When  there  is  no  usage  or  contract  to  the 
contrary,  rents  are  payable  at  the  termination  of  the  holding,  when  it  does  not 
exceed  one  year.  If  the  holding  is  by  the  day,  week,  month,  quarter,  or  year,  rent 
is  payable  at  the  termination  of  the  respective  periods,  as  it  successively  becomes 

due.  History:     Enacted  March  21,  1872. 


1.  Abandonment  of  lease  without  lawful 
cause  by  lessee. 
2,3.  Same — New   lease  made  by  lessor  to 
another. 

4.  Accrual  of  right  to  rent 

5.  Same — Advance   payment   of   rent   re- 

quired. 

6.  Same — Antedating    commencement    of 

term. 

7.  Same — End  of  term  is  time  for  pay- 

ment of  rent. 
8|  9.  Same— Same— Computation    of    time^ 
First  day  of  term  included — ^Last  min- 
ute of  natural  day. 

10.  Same — Extension  by  parol  of  time  of 

payment. 

11.  Adverse    claimant    paid    rent    without 

right. 

12.  Agent  not  liable  for  rent. 

13.  Agreement  to  reduce  rent. 

14.  Assignments — Assignee  of  lessee  is  lia- 

ble for  rent. 

15.  Same— Same — Contract   of   assignment 

does  not  create  assignee's  liability. 

16.  Same — Same — Joint    Sability    of    sub- 

lessees. 

17.  Same — Same — ^Reassignment    of    lease 

by  assignee  to  lessor. 

18.  Same — Assignee  of  lessor  may  maintain 

action  for  rent. 

19.  Same — Same — Attornment  by  lessor  to 

assignor  unnecessary. 


20.  Same — Same — ^Lessee  must  have  knowl- 

edge of  assignment. 

21.  Same — Lessor  assigning  cannot  recover 

rent. 

22.  Same — ^Release  of  lessee  by  assignment 

of  lease. 

23.  Assumpsit  lies  to  recover  rent,  when. 
24-27.  Same — Conventional   relation   of  land- 
lord and  tenant  must  exist — Instruc- 
tion— Money  paid  into  court. 

28.  Same — Implied    contract    wiU    support 

action. 

29.  Bill    of    interpleader    where    adverse 

claims  asserted. 

80.  Claim    against    decedent's    estate    ap« 

proved  by  executor. 

81.  Commissioners'  note. 

82.  Contract  to  pay  rent  implied. 

83.  Cotenants    as    lessors — ^Assignment   t^ 

one  cotenant  to  lessee. 

84.  Counterclaim  for  damages  for  disturb- 

ance of  quiet  possession. 

85.  Crop  reserved  as  rent — Delivery  to  les- 

sor necessary — ^Tenancy  in  common. 

86.  Same — ^Payment  of  rent  by  delivering 

crop  to  lessor. 

37.  Definition  of  "rent." 

38.  Same — Medium  of  payment  immaterial. 
89.  Destruction   of   building   does  not  re- 
lieve lessee  from  liability  for  rent. 

40.  Same — Covenant  exempting  lessee  from 
restoring  property. 
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41. 

42. 
43. 

44,45. 

46. 
47. 
48. 

49. 

60. 

61, 52. 

63. 

64. 
65. 

66. 

67. 

68. 
69. 

60. 
61. 
62. 
63. 
64. 

65. 

66. 

67-69. 

70. 
71-80. 

81-86. 

87. 

88. 

89. 

90. 
91-93. 

94. 

95. 

96,97. 

98. 

99. 
100. 

101, 102. 


Eviction — Bj  lessor  relieveB  lessee  from 
liability  for  rent. 

Same— By  stranger  who  Intrades. 

Same — Payment  of  rent  for  part  of 
term. 

Same — ^Possession  of  portion  of  land 
disturbed — Quantum  meruit  for  por- 
tion not  disturbed. 

Same — Surety  of  lessee  may  make  de- 
fense. 

Evidence— Burden  of  proof  to  escape 
liability  for  rent. 

Same — ^Presumption  arising  from  use 
and  occupation. 

Same — Same — Bebuttable  presumption. 

Execution  sale— Bent  from  time  of  sale 
until  redemption. 

Foreclosure  of  mortgage  given  to  se* 
cure  rent. 

Forfeiture  for  breach  of  covenant  to 
pay  rent. 

Holding  over  after  end  of  term. 

Improvements  made  by  lessor  to  be 
paid  for  out  of  rent. 

Infant's  liability  for  rent. 

Jurisdiction  of  justice's  court  in  action 
for  rent — Title  not  involved. 

Lien  for  rent  reserved. 

Same — Crop  raised  by  lessee  not  sub- 
ject to  lien. 

Same — Extent  of  lien. 

Logging  contract  construed. 

Mining  lease  construed. 

Same — Joint  lease  by  several  owners. 

Same — Boyalty  payable  before  trans- 
portation from  mine. 

Mortgage  on  land  prior  to  lease— Pur- 
chaser's right  to  rent. 

Offset — Failure  of  lessor  to  make  im- 
provements and  repairs. 

Parties  plaintiff  —  Joinder  —  Surviving 
lessor — Guardian  and  ward. 

Partnership  between  lessor  and  lessee. 

Pleading—Complaint — Bequisite  allega- 
tions— Amendment — Joinder  of  causes 
of  action — Prayer. 

Same — ^Answer — Ysrious  defenses — ^De- 
nial of  title — ^Eviction — Joinder  of 
defenses. 

Possession  not  given  lessee— No  liability 
for  rent. 

Property  left  on  premises  by  outgoing 
lessee — Lessor  not  liable  for. 

Purchaser  under  executory  contract  of 
sale — ^Liability  for  rent. 

Question  of  fact  as  to  amount  of  rent. 

Becovery  back  of  rent  paid — After 
eviction — ^Destruction  of  building — 
Fraud. 

Bescission  of  lease — ^Bent  accrued  not 
affected. 

Surety  of  lessee — ^Discharge  by  tender 
of  rent. 

Taxes — Covenant  to  pay  runs  with  land 
— Divisible  covensnt. 

Theory  of  case  where  action  is  brought 
for  rent. 

Title  of  lessor  failing. 

Same — Failure  of  title  to  leasehold  as- 
signed. 

Unlawful  contract — Lease  for  immoral 
purposes— Question  of  fact. 


103.  Unlawfol  detainer  after  default  in  pay- 

ment of  rent. 

104.  Waiver  of  breach  of  covenant  to  make 

improvements  and  repairs, 

1*  ABANDONMSNT  OF  LEA9B  WITHOUT 
I^AWFUIj  causes  by  lessee  does  not  discharsre 
him  from  his  obllgration  to  pay  rent. — In  re 
Estate  BeU»  86  Cal.  119,  121,  24  Pac.  Bep.  633; 
Bespini  vs.  Porta,  89  CaL  464,  466,  23  Am.  St. 
Rep.  488,  26  Pac  Rep.  967;  Bonetti  vs.  Treat, 
91  Cal.  223,  280,  27  Pac.  Rep.  612,  14  L.  R.  A. 
167.  See  Bo  wen  vs.  Clarke,  22  Oreff.  666,  29 
Am.  St.  Rep.  626,  80  Pac  Rep.  480. 

5.  Netr    lease    made   by   lessor   to    another, 

lessor  Is  not  entitled  to  recover  entire  rent 
which  abandoninfiT  lessee  stipulated  to  pay.  but 
difference  between  such  rent  and  rent  actually 
received  from  subsequent  tenant. — Resplni  vs. 
Porta,  89  Cal.  464,  466,  28  Am.  St.  Rep.  488, 
26  Pac  Rep.  967. 

8.  Reletting  premises  not  Incumbent  npon 
lessor  where  lessee  abandons  premises  without 
effecting  surrender  to  lessor. — Resplni  vs. 
Porta,  89  Cal.  464,  466,  28  Ahl  St.  Rep.  488,  26 
Pac.  Rep.  967.  See  Bo  wen  vs.  Clarke,  22  Or  eg, 
666,  29  Am.  St.  Rep.  625,  80  Pac.  Rep.  430. 

4.  ACCRUAIi  OF  RIGHT  TO  RBlfT.— Where 
by  express  terms  of  lease  rent  Is  payable  "be- 
fore termination  of  term,"  lessor  has  no  claim 
therefor  before  expiration  of  term,  but  lessee 
has  entire  term  In  which  to  make  payment. — 
Lemon  vs.  Wolff,  121  CaL  272,  276,  68  Pac.  Rep. 
801. 

Aecmal  of  Uablllty  for  rent,  see  note  29  Am. 
Rep.  218,  219. 

6.  Advanee   payment    of   rent    required    lor 

first  month  in  lease  stipulating  for  monthly 
payment  of  rent  does  not  require  subsequent 
payments  to  be  made  in  advance. — Ltebe  vs. 
Nicolai,  80  Oregr.  364,  48  Pac.  Rep.  172.  See 
Holland  vs.  Palser.  2  Stark.  N.  P.  161,  3  Enar. 
C.  Ik  869,  per  Lord  SSllenborough. 

C     Antedating  conunencement  of  term,  e.  g. 

where  lease  executed  on  the  14th  declares  that 
term  is  to  commence  on  1st  of  same  month, 
and  rent  is  payable  monthly,  rent  is  payable 
at  expiration  of  calendar  month. — ^McQlynn  vs. 
Moore,  26  Cal.  884,  891. 

7.  Bnd  of  term  Is  time  for  payment  of  rent 

when  lease  contains  no  covenant  fixing  time 
for  payment. — Llebe  vs.  Nicolai,  80  Oreg.  864, 
48  Pac  Rep.  172. 


8.  Same — Compotatlon  of  time — First  day 
of  term  will  be  Included  In  computing:  time 
when  rent  payable  monthly  is  due,  and,  lease 
providingr  that  lessee  shall  hold  from  first  day 
of  specified  month  and  that  rent  shall  be  pay- 
able monthly  on  last  day  of  each  month,  rent 
is  due  and  payable  on  last  day  of  each  calendar 
month. — McGlynn  vs.  Moore,  25  Cal.  384,  391. 

As  to  compntatlon  of  time,  see  ante  8  10  and 
note 


9.  Same — Same — Last  minnte  of  natural  day 

is  time  when  rent  becomes  due. — McGlynn  vs. 
Moore,  26  Cal.  884,  891. 

10.  Bxtenslon  by  parol  of  time  of  payment 
of  rent  where  lease  is  In  writingr  not  permit- 
ted.— ^Harloe  vs.  Lambie,  182  CaL  133,  136,  64 
Pac  Rep.  88. 
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Am  to  alteratloB   of  eontraet   ¥w  P^aolp  ••• 

ante  1 1926  and  nota  par.  12. 

11.  ADTBRSB  CliAIMAlVT  PAID  RBNT 
'WITHOUT  RIGHT,  lesaee  will  be  compelled  to 
pay  party  actually  entitled  to  eame,  notwith- 
standinar  such  prior  payment. — ^McDevitt  vn. 
Sullivan,  8  Cal.  592,  698. 

As  to  riffbt  and  doty  of  lessee  to  flie  blU  of 
Interpleader,  see  par.  29  this  note. 

13.  AGRNT    IS    NOT    LIABLB    FOR    RBBTT 

where  his  possession  is  merely  that  of  his 
principal,  under  rules  ordinarily  applicable  to 
relation  of  principal  and  agent. — Stewart  vs. 
Perkins,  8  Ore?.  609,  611. 

18.  Airreement  to  redveo  rout* — See  ante 
1 1925  and  note  par.  11. 

14.  ASSIGNMRNTfl — ^Asalsnee  of  lessee  la 
liable  for  rent  during  term  occupied  by  him, 
because  covenant  to  pay  rent  is  one  which 
runs  with  land. — Salisbury  vs.  Shirley,  66  Cal. 
223,  226,  6  Pac.  Rep.  104;  Bonetti  vs.  Treat,  91 
Cal.  223,  229,  27  Pac.  Rep.  612,  14  lu  R.  A.  167. 
See  Pierce  vs.  Mintum,  1  Cal.  470,  472;  Schil- 
ling vs.  Holmes,  23  Cat  227,  229;  Bdmonds  vs. 
Mounsey,  16  Ind.  App.  899,  44  N.  R.  Rep.  196; 
West  Shore  Mills  Co.  vs.  Edwards,  24  Greg. 
476,  33   Pac.   Rep.  987. 

As  to  eovenonts  mnalng  wltb  land,  see  ante 
111460-1468  and  notes. 

Soblessee's  liability  for  rent« — See  note  by 
Robert  Desty,  11  K  R  A.  866. 

18.  Same — Contract  of  aaalgninent  doea  not 
create  assignee's  liability,  but  it  is  created 
solely  by  lessee's  covenant  to  pay  rent,  and 
assignee's  agreement  with  lessee  to  pay  rent 
is  enforceable  only  by  lessee. — Bonetti  va. 
Treat,  91  Cal.  223,  229,  27  Pac.  Rep.  612,  14  L. 
R.  A.  157. 

16.  Same — Joint  liability  of  avblesseea  for 
rent  does  not  arise  unless  they  occupied 
jointly. — Pierce  vs.  Minturn,  1  CaL  470,  472. 

17.  Same — Reassignment  of  lease  by  aa« 
signee  to  lessor  discharges  assignee  from  lia- 
bility for  subsequently  accruing  rent. — Deng- 
ler  vs.  Michelssen«  76  Cal.  125,  127,  18  Pac. 
Rep.  138. 

18.  Assignee  of  lessor  ssay  maintain  action 
for  rent,  in  like  manner  as  could  lessor. — See 
Reay  vs.  Cotter,  29  Cal.  168,  170  (holding  that 
summary  proceedings  under  statute  are  main- 
tainable only  by  conventional  lessor  and  not 
by  his  assignee);  McDonald  vs.  Hanlon,  79  CaL 
442,  443,  21  Pac  Rep.  861;  Dreyfus  vs.  Hlrt, 
82  Cal.  621,  28  Pac.  Rep.  193;  West  Shore  Mills 
Co.  vs.  Edwards.  24  Greg.  476,  83  Pac.  Rep.  987. 

Rights  of  grantees  of  rents  and  reversions 
to  recover  rent. — See  ante  |  821  and  note. 

10.  Same — Attornment  by  leasee  to  lessor's 
asKlgnor  Is  unnecessary,  under  |  1111,  to  en- 
title assignee  to  maintain  action  for  rent. — See 
McDonald  vs.  Hanlon,  79  Cal.  442,  448,  21  Pac. 
Rep.   861. 

See  ante  8  1111  and  note. 

20.  Snmc — I^essee  mast  bSTe  knowledge  of 
assignment  in  order  to  make  it  incumbent 
upon  him  to  pay  rent  to  lessor's  assignee- 
O'Connor  vs.  Kelly,  41  Cal.  432,  484. 

As  to  payment  of  rent  to  lessor  before  notice 
of  Assignment  by  lessee,  see  ante  f  1111  and 
note. 


accruing  after  assignment  unless  rent  is  spe- 
cially reserved. — ^West  Shore  Mills  Co.  va.  Bd- 
wards,  24  Greg.  476,  88  Paa  Rep.  987. 


St.     Releaae  of  leasee  by  aaalgnment  of  U 

does  not  result,  but  lessee  continues  liable 
for  rent  during  term,  although  assignee  is  also 
liable  during  time  which  he  occupies  land. — 
Bonetti  vs.  Treat,  91  Cal.  223,  229,  27  Pac.  Rep. 
€12,  14  U  R  A.  16L 

28.     ASSUMPSIT  LIBS  TO  HIDCOYER  HIDNT 

when  relation  of  landlord  and  tenant  exists 
between  parties.  —  Sampson  va  Sciiaeff or,  S 
Cal.  196,  208-206.  See  Knight  vs.  Truett,  IS 
Cal.  118,  116. 

Action  for  use  and  oeevpatloa« — See  note  4€ 
Am.  Dec.  289,  290. 


24.  Conventional  relation  of  landlord  and 
tenant  to  entitle  plaintlfC  to  recover  rent  eo 
nomina — ^Warnock  va  Harlow,  96  Cal.  298, 
802,  808,  81  Am.  St.  Rep.  209,  81  Pac  Rep.  166. 
Bee  Ramires  va  Murray,  6  CaL  222,  228;  Emer- 
son vs.  Weeks,  68  CaL  439.  Aria.  Da  via  vs. 
Breon,  1  Ariz.  240,  26  Pac.  Rep.  687.  Colo. 
Hennessey  va  Hoag,  16  Colo.  460,  27  Pac  Rep. 
1061.  Me.  Howe  vs.  Russell.  41  Me.  446.  Minn. 
Hurley  va  Lamoreaux,  29  Minn.  188,  12  N.  W. 
Rep.  447.  N.  T.  Jennings  vs.  Alexander,  1  Hilt. 
164;  Smith  va  Stewart,  6  John.  46.  Oreg. 
Espy  vs.  Fen  ton,  6  Greg.  428,  424;  Kiernan  va 
Terry,  26  Oreg.  494,  88  Pac  Rep.  671;  Holman 
vs.  De  Lin-River  Flnley  Co.,  80  Oreg.  428,  47 
Pac  Rep.  708. 


Same — ^Adverae  and  tortious  posaeaaloM 
of  defendant  excludes  idea  of  contract,  express 
or  implied,  to  pay  rent,  and  will  not  support 
action  and  remits  plaintiff  to  action  for  dam- 
ages or  other  remedy. — Sampson  va  Schaeffer, 
8  CaL  196,  203-205;  Ramires  vs.  Murray,  6  CaL 
222,  223.  See  O'Connor  vs.  Corbltt.  8  Cal.  870, 
873;  Emerson  vs.  Weeks,  68  CaL  489. 

2d.  Same  —  Instrnction  that  "If  defendant 
entered  as  tenant  of  another,  real  owner  (not 
tenant's  landlord)  cannot  maintain  assumpsit, 
but  must  sue  in  ejectment  and  for  damages," 
correctly  states  rule,  and  should  be  given 
where  it  Is  applicable. — ^Espy  vs.  Fenton«  S 
Oreg.   423,   424,   426. 

27.  Same — Money  paid  Into  eoort  as  rent  by 
lessee  may  be  decreed  to  him  who  Is  entitled 
to  it  as  value  of  use  and  occupation  for  prem- 
ises, even  though  as  to  him  lessee  is  mere 
trespasser,  and  it  is  no  concern  of  lessee 
whether  such  other  use  and  occupation  is  of 
more  or  less  value  than  amount  deposited. — 
Warnock  va  Harlow,  96  CaL  298,  803,  81  Am. 
St.  Rep.  209,  81  Pac  Rep.  166. 

28.  Implied    contract    will    support    action 

when  circumstances  are  such  that  defendant 
is  deemed  to  have  held  In  subordination  to 
plaintiff. — See  Sampson  va  Schaeffer,  8  CaL 
196,   203. 

20.     BILIi     OP     INTERPLEADER     TITHERB 
ADVERSE     CLAIMS     TO     RENT     ASSERTED 

may  be  flied  by  lessee,  making  all  adverse 
claimants  parties  and  offering  to  pay  rent  into 
court  to  abide  ultimate  decision  as  to  party 
entitled  to  It. — McDevitt  va  Sullivan,  8  CaL 
692,  697.  See  Warnock  va  Harlow,  96  CaL 
298,  81  Am.  St  Rep.  209,  31  Pac.  Rep.  166. 
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90l  claim  AOAINST  DECBa>lBNT»S  IBS- 
TATB  APFROVBD  BT  BXBCUTOR  for  rent 
due  and  to  become  due  cannot  be  basis  of  ac- 
tion aaratnst  such  executor. — ^Pratt  vs.  Hunt, 
108  Cal.  288,  291,  41  Pac.  Rep.  12  (claim  affalnst 
estate  of  deceased  sruarantor  of  lessee). 

31.  COMMISSIONBRS*  NOTB  declares  that 
"this  is  made  to  conform  to  general  usaffe  of 
other  hlrlngrs  In  this  chapter." 

Sai  CONTRACT  TO  FAY  RBNT  iS  contained 
In  lease. — Erenbergr  vs.  Peters,  66  Cal.  114,  116, 
4  Paa  Rep.  1091  (holdinsr  lease  within  1 1698 
prohlbitlnff  alterations  of  contract  in  writing 
otherwise  than  by  written  contract  or  exe- 
cuted   oral    a^eement). 

Contract  of  hlrlas  w^ny  be  opoB  any  terma 
which  parties  eboose, — See  ante  1 1926  and 
note. 

88.  COTBNANT8  AS  I.B8SORS— Asalcmment 
by  one  eotenaat  to  leasee  of  his  reversionary 
estate  in  leased  premises  results  in  merfflngr 
his  interest  in  leasehold  term  in  reversion  and 
in  extlnffuishinff  pro  tanto  covenant  of  lessee 
to  pay  rent,  but  other  cotenant  thereafter  is 
entitled  to  receive  from  lessee  same  portion  of 
rent  as  before  (dictum). — Higrgrins  vs.  Califor- 
nia P.  &  A.  Co.,  109  Cal.  304,  808,  41  Pac  Rep. 
1087. 

84.  COUNTERdjAIM  —  FOR  damages  to9 
dlstnrbaaee  of  Qulet  poasessioiiy  may  be  as- 
serted by  lessee  in  action  for  rent. — ^Hanley 
vs.  Banks,  6  Okla.  79,  61  Pac.  Rep.  664. 

See  ante  1 1927  and  note  par.  14. 

88.  CROP  RBSRRYRD  AS  RBNT,  before 
seErrearatlon  and  delivery  to  lessor  in  propor- 
tion stipulated,  lessor  is  tenant  in  common 
with  lessee  as  Is  also  purchaser  from  lessor 
as  against  purchaser  from  lessee  of  entire  crop 
with  notice. — Schell  vs.  Simon,  66  Cal.  264, 
265,  266,  6  Pac.  Rep.  238;  Clarke  vs.  Cobb,  121 
Cal.  696,  697,  698,  64  Pac.  Rep.  74.  See  Walls 
VB.  Preston,  25  Cal.  69,  66;  Smith  vs.  Schults, 
89  Cal.  626,  26  Pac.  Rep.  1087;  Blum  vs.  Mc- 
Hugrh,  92  Cal.  497,  28  Pac.  Rep.  692;  Jones  va 
Durrer,  96  Cal.  96.  98,  30  Pac.  Rep.  1027;  Clarke 
va  Cobb,  121  Cal.  696,  697,  64  Pac.  Rep.  74; 
Rohrer  va  Babcock,  126  CaL  222,  225,  68  Pac 
Rep.  637;  Curtner  vs.  Lyndon,  128  Cal.  86,  60 
Pac    Rep.    462. 

As  to  distinction  bettreen  eropplns  contract 
end  leascy  see  ante  f  1926  and  note. 

88.  Payment  of  rent  by  dellverlnff  erop  to 
lessor  relieves  remaining:  crop  from  any  owner- 
ship or  control  on  part  of  lessor. — Blum  va 
McHuffh,  92  Cal.  497,  499,  28  Pac.  Rep.  692. 

87.  DBFINITION  OF  ^OtBNT^  Is  compen- 
sation for  use  of  another's  land. — Clarke  va 
Cobb,  121  Cal.  596,  697,  64  Pac.  Rep.  74.  See 
Curtner  vs.  Lyndon,  128  Cal.  36,  60  Pac  Rep. 
462;  West  Shore  Mills  Co.  vs.  Edwards,  24 
Ores.  476,  33  Pac  Rep.  987. 

88.  Bfedlom  of  payment  need  not  be  money, 
but  any  chattel  or  product  of  soil  will  serve 
purpose  as  well. — Clarke  va  Cobb,  121  Cal. 
i>96,    697,    64    Pac.    Rep.    74. 

88.  DBSTRUCTION  OF  BUILDING  —  Does 
not  relieve  lessee  from  payment  of  rent  which 
he  has  covenanted  to  pay,  without  exempting: 
himself  from  liability  in  case  of  destruction.— 
Beach  va   Farish,  4  CaL   889,   340;  Cowell  va. 


Lumley,  89  CaL  181,  158,  t  Am.  Rep.  480.  See 
Brenberff  va  Peters,  6€  G^  114,  115,  4  Pac 
Rep.   1091. 

As  to  elfeet  of  destruction  wbere  portion  of 
bvOdlniT  la  leased^  see  ante  1 1933  and  note 
par.  15. 

An  to   oral   agreement  by   lessor   to   repair, 

see  ante  f  1926  and  note 

Destmctlon  of  leased  bvlldlnv  as  alfectlns 
liability  for  rent. — See  monogrraphio  note  by 
Irwin  Taylor,  22  K  R.  A.  613-616. 

Rlffhts  and  liabilities  of  tenant  on  destmc- 
tlon of  leased  bnlldlns* — See  monoerraphic  note 
by  Irwin  Taylor,  22  L.  R.  A.  613-616. 

48.  CHrvenant  exempting  lessee  from  restor- 
ing property  destroyed  by  fire  does  not  exempt 
him  from  payment  of  rent  In  case  of  such 
destruction. — Beach  vs.  Farish,  4  CaL  339.  340. 

41.  BTICTION— BT  LBSSOR— ReUeves  the 
lessee  from  liability  for  rent,  whether  such 
eviction  be  by  lessor  personally  or  by  his 
asent  or  one  claimlngr  under  him. — Schlllingr 
vs.  Holmes,  23  CaL  227,  230;  Camarlllo  vs. 
Fenlon,  49  CaL  202,  207;  McAlester  va  Landers, 
70  CaL  79,  84,  11  Pac  Rep.  506.  See  Triscony 
va  Orr,  49  CaL  612,  617;  Qhlrardelll  vs.  Greene, 
56  CaL  629,  630;  Dengrler  vs.  Mlchelssen,  76 
CaL  126,  18  Pac.  Rep.  138;  Welcome  vs.  Hesa 
90  CaL  607,  513,  25  Am.  St.  Rep.  146,  27  Pac 
Rep.  369.  Mont.  Kline  vs.  Hanke,  14  Mont. 
361,  36  Pac.  Rep.  464;  York  va  "Steward,  21 
Mont  616,  66  Pac  Rep.  29,  48  L.  R.  A.  125. 
Nev.  Hoopes  vs.  Meyer,  1  Nev.  433.  N.  Y. 
Whalin  vs.  White,  25  N.  Y.  462;  Slmers  vs. 
Saltus,  8  Den.  214.  Okla.  Hanley  va  Banka 
6  Okla.  79,  61  Pac.  Rep.  664.  Orev.  West  Shore 
Mills  Co.  va  Edwards,  24  Ores.  476,  83  Pac 
Rep.  987.  Pa.  Ross  va  Dysart,  38  Pa,  St.  452. 
Ting,   Jones  vs.  Carter,  16  Mees.  &  W.  718. 

See  ante  f  1927  and  note. 

48.  By  stranger  who  intmdes  npon  prem- 
ises under  title  paramount  to  that  of  lessor 
does  not  relieve  lessee  from  liability  for  rent. 
— Schlllingr  vs.  Holmes,  28  CaL  227,  280.  See 
Ashton  vs.  Golden  Gate  I*  Co,  (CaL  July  i4>, 
1899),  58  Pac  Rep.  1. 

As  to  lessor's  doty  to  defend  lessee's  pos- 
session against  onlawfnl  claims,  see  ante  f  1927 
and    note 

48.  Payment  of  rent  for  part  of  term  will 
not  deprive  lessee  of  rl^ht  to  counter-claim  his 
damaeres  for  entire  term. — McAIester  vs.  Lan- 
ders,  70  CaL   79,  84,   11   Pac.  Rep.   605. 

44.     Possession  of  portion  of  land  disturbed 

by  lessor,  without  lessee's  acquiescence, 
none  of  rent  reserved  can  be  recovered  be- 
cause court  will  not  apportion  rent. — Cama- 
rlllo va  Fenlon,  49  CaL  202,  207.  See  Hoopes 
vs.  Meyer,  1  Nev.  438. 

48.  Same  — l^oantom  memlt  Ilea  for  part 
whlcb  lessee  eontlnaes  to  ocevpy,  if  he  prefers 
to  occupy  portion  of  land  rather  than  abandon 
premises. — Camarlllo  va  Fenlon,  49  CaL  202, 
207. 

40.     Svrety    of    lessee    may    make    defense^ 

under  1 2819,  that  lessee's  quiet  possession 
was  disturbed  in  action  against  such  surety. — 
McAIester  vs.  Landers,  70  CaL  79,  84,  11  Pac 
Rep.  505. 

See  post  I  2819  and  note. 
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47.  BVIDBNCB^— BiirAen  •£  proof  to  eacape 
llabllltr  for  rest  rests  upon  lessee  where  he 
admits  execution  of  lease  and  non-payment 
of  rent. — Blake  ys.  Dick,  15  Mont.  S86,  240»  48 
Am.    St.    Rep.    671.    88   Pac.   Rep.    1072. 

48.  Prcanmptioii  arlslaff  from  use  and  oo- 
«iipatloii  of  load  Is  that  It  was  under  contract 
to  pay  rent. — Sampson  vs.  Schaeffer,  8  CaL  196, 
202. 


49.  Same — Rebuttable  preavfltptloBy  and  de- 
fendant '  may  show  that  his  possession  was 
adverse. — Sampson  vs.  BcbaefCer,  S  Cal.  190, 
202. 

50.  BXECUTIOlf  SALB— Rent  from  time  of 
sale  until  redemption* — See  Code  Civ.  Proc 
f  707  and  note. 

51.  FORBCLOSURB  OF  MORTOAGB— OlTen 
to    secore    montlilT    Instalments    of    rent    on 

buildinfiT  erected  upon  premises  by  lessee,  may 
be  decreed  upon  non-payment  of  any  Instal- 
ment without  awaltlnff  expiration  of  term, 
even  thouarh  lease  provides  that  at  expiration 
of  term  such  bulldlnff  shall  be  appraised  and 
taken  by  lessor  at  two  thirds  of  its  appraised 
value,  as  lessor  is  not  bound  to  declare 
forfeiture  and  to  pay  for  buildinff  before  ex- 
piration of  term  or  to  allow  statute  of 
limitations  to  run  asrainst  him. — ^Barroilhet  vs. 
Battelle,   7    Cal.    460,    452,   458. 

52.  Compare  I  Methodist  B.  Church  vs.  Selts, 
74  Cal.   287.  290,   291,   15  Pac.  Rep.   839. 

58.  FORFBITURB  FOR  BRBACH  OF  COT- 
BNANT  TO  PAY  RBNT,  and  breaches  of  cove- 
nant srenerally. — See  Code  Civ.  Proc  1 1161 
subds.    2,    8   and   note. 

54.  HOL.DING  OVBR  AFTBR  BND  OF 
TERM  renders  lessee  liable  for  use  and  occu- 
pation.— Harris  vs.  Foster,  97  Cal.  292,  296,  83 
Am.  St.  Rep.  187,  82  Pac.  Rep.  246. 

See  ante  {1946  and  note. 

55.  IMPROVBMBNTS  MAOB  BT  LBSSOR 
TO  DB  PAID  FOR  OUT  OF  RBNT,  lessee  is 
released  from  payment  thereof  if  he  Is  evicted 
in  such  manner  as  to  release  him  from  lia- 
bility for  rent. — Welcome  vs.  Hess,  90  Cal. 
507,  614.  25  Am.  St.  Rep.  146,  27  Pac.  Rep.  S69. 

As  to  release  of  lessee  fM»m  rent  by  evlc- 
tlouf  see  pars.  41-46  this  note. 

56.  Infant's  liability  for  rent. — See  note  18 
Am.   St.   Rep.   689-592. 

57.  JURISDICTION  OF  JUSTICB'8  COURT. 
— TITLB  IS  NOT  INVOL.VBD  IN  ACTION  to  re- 
cover rent  even  thougrh  defendant's  answer 
allegres  title  and  right  of  possession  in  strangr- 
er,  because,  as  lessee  is  estopped  to  deny 
lessor's  title,  such  allegation  raises  immaterial 
i-ssue. — Ghlrardelli  vs.  Greene,  66  CaL  629,  630. 

As  to  estoppel  of  lessee  to  deny  lessor's 
title,  see  post   1 1948  and  note  par.   18  et  seq. 

As  to  theory  upon  which  action  for  rent  Is 
broufflity  see  par.   68  this  note. 

ns.    lie:n  for  rbnt  rbsbrvbd,  or  for 

value  of  use  and  occupation  of  land.  Is  not 
given  to  lessor. — Hitchcock  vs.  Hassett,  71  Cal. 
331,  333,  12  Pac.  Rep.  228;  Marshall  vs.  Lulz, 
115  Cal.  622,  625,  47  Pac  Rep.  597;  Ferguson 
va  Murphy.  117  Cal.  134,  138,  48  Pac.  Rep. 
1018.  See  Stockton  Sav.  &  L.  Soc.  vs.  Purvis, 
112  Cal.  236.  241,  58  Am.  St.  Rep.  210,  44  Pac 
Rep.    561;   Lemon  vs.   Wolff,   121   Cal.    272,   275, 


68  Pac  Rep.  801;  Crocker  ts.  Cunningham. 
122  Cal.  547,  651,  55  Pac  Rep.  404;  Wilkerson 
vs.  Thorp,  128  CaL  221,  60  Pac  Rep.  679. 

69.  Crop  raised  on  premises  is  within  rule, 
and  lessor  has  no  lien  upon  it  for  rent. — ^Fer- 
guson vs.  Murphy,  117  Cal.  134,  138,  48  Pac 
Rep.  1018.  See  Lemon  vs.  Wolff,  121  Cal.  272. 
275,  58  Pac.  Rep.  801;  Crocker  vs.  Cunningham. 
122  CaL  547,  561,  65  Pac  Rep.  404;  Wilkerson 
▼s.  Thorp,  128  CaL   821,  60  Pac  Rep.  679. 

60.  Bxtent  of  lien*  even  where  lien  has  been 
expressly  reserved,  is  dependent  upon  amount 
of  rent  due,  and  credit  should  be  given  for 
such  rent  as  has  been  paid. — ^Wilkerson  vs. 
Thorp,  128  CaL  221,  225,  60  Pac  Rep.  679. 

61.  LOGGING  CONTRACT  CONSTRUBD. — 
Where  lease  of  timber  land  provides  that  after 
first  year  lessee  shall  cut  2,000,000  feet  of 
merchantable  timber  and  pay  therefor  one 
dollar  for  each  thousand  feet,  and  that  if  he 
does  not  remove  the  amount  of  timber  speci- 
fied in  any  one  year  he  shall  nevertheless  pay 
therefor  and  may  remove  same  in  any  sub- 
sequent year  without  any  further  charge,  and 
that  term  of  lease  and  the  rights  granted  shall 
continue  for  twenty  years,  price  of  lumber 
Is  sole  consideration,  and  lessee  after  first  year 
is  not  liable  for  five  hundred  dollars  quarterly 
as  rent  so  long  as  he  remains  in  possession  of 
land  regardless  of  quantity  of  merchantable 
timber  which  he  removes. — Baird  vs.  Mllford 
1m.  St  Im  Co.,  89  CaL  662,  554-656,  86  Pac  Rep. 
1084. 

62.  MINING    LBASB    CONSTRUBD.— Where 

it  is  provided  that  lessee  of  mine  is  to  work 
same  without  expense  to  lessor  and  pay  every 
week  twenty  per  cent  of  all  gold  that  he  may 
take  and  that  if  he  shall  take  during  any  week 
gold  sufficient  to  more  than  pay  back  expense 
of  working  mine  he  shall  pay  one  third  of 
gold  which  he  may  take,  after  paying  work- 
ing expenses,  fact  that  he  does  not  take  out 
sufficient  gold  to  pay  back  expenses  does  not 
exempt  him  from  liability  for  twenty  per  cent 
of  whatever  gold  he  may  take. — Wolfing  vs. 
Ralston,    61    CaL    288,    292. 

68.  Joint  mining  lease  by  several  owners 
of  land  upon  royalty  to  be  paid  out  of  product 
of  mine,  each  lessor  having  right  to  half  of 
such  royalty,  entitles  each  lessor  to  share  of 
royalty,  regardless  of  ownership  of  particular 
portion  of  land  mined,  and  if  one  lessor  con- 
veys portion  of  leased  premises  owned  by  him 
to  lessee,  latter  remains  liable  to  other  lessor 
for  royalty  upon  what  he  takes  out  of  land 
embraced  In  conveyance  to  him. — Hlggins  vs. 
California  P.  &  A.  Cc,  109  CaL  304,  308,  41 
Pac   Rep.   1087. 

64.  Royalty  payable  before  transportation 
from  mincy  where  lease  provides  that  lessee 
shall  pay  royalty  upon  each  ton  "which  he  may 
have  mined,  taken  or  removed  from  said 
premises"  during  preceding  month,  "premises" 
referring  to  demised  premises,  and  words 
"mined,"  "taken,"  and  "removed"  being  used 
in  nearly  same  sense,  and  neither  of  them  in 
sense  of  transportation  to  market — Higgins 
vs.  California  P.  &  A.  Co.,  109  CaL  304,  311,  41 
Pac.  Rep.  1087. 

66.  MORTGAGB  UPON  FRBMI9BS  PRIOR 
TO   LBASB,  duly   recorded,   is   prior   to   lease. 
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and  payment  of  rent  to  lessor  will  not  protect 
lessee  from  claims  of  purchaser  at  foreclosure 
sale  who  Is  entitled  to  rent  or  value  for  use 
and  occupation  of  premises  subsequent  to  such 
sale  unless  lessor  effects  redemption,  and  pay* 
ment  to  lessor  of  rent  for  period  extendinff 
beyond  date  of  sale  is  at  lessee's  peril. — Har- 
ris vs.  Foster.  97  Cal.  292,  294,  296,  8S  Am. 
St  Rep.  187,  82  Pac.  Rep.  246.  See  McDevitt 
vs.  Sullivan,  8  Cal.  592;  Knlfirht  vs.  Truett,  18 
Cal.  118.  116;  Walls  vs.  Walker,  87  Cal.  424, 
481,  432,  99  Am.  Dec  290;  Walker  vs.  Mc- 
Ousker,  71  Cal.  694,  696,  12  Pac.  Rep.  728; 
Dreyfus  vs.  Hirt,  82  Cal.  621,  28  Pac.  Rep.  198. 
N.  D.  Clement  vs.  Shipley,  '2  N.  D.  480,  61  N.  W. 
Rep.  414.  8.  D.  Rudolph  vs.  Herman,  4  S.  D. 
.283,  66  N.  W.  Rep.  901.  Wash.  Hardy  vs.  Her- 
rlott,  11  Wash.  460,  89  Pac.  Rep.  968. 

As  to  protection  of  lessee  who  pays  rent  to 
mrmntor  without  notice  of  yranty  see  ante 
f  1111   and  note. 

•0.  Offset  for  fallvre  of  lessor  to  make  Im- 
proventents  and  repairs. — See  ante  1 1941  and 
note  pars.  14,  18. 

97.  PARTIES  PLAINTIFF.— Joinder  of  Joint 
lessom  is  permissible  In  action  to  recover 
rent. — Salisbury  vs.  Shirley,  66  Cal.  223,  225, 
5  Pac.   Rep.   104. 

68.  Snrvlvlns  lessor  !s  proper  party  plain- 
tiff after  death  of  one  who  joined  with  him  in 
making  lease. — Salisbury  vs.  Shirley,  66  CaL 
223,  226,  6  Pac  Rep.  104. 

68.  Ward,  npon  arriving  of  ave,  is  proper 
rarty  plaintiff  in  action  to  recover  rent  due 
under  lease  executed  by  his  eruardian  in  his 
behalf. — Salisbury  vs.  Shirley,  66  Cal.  223,  225, 
5   Pac.   Rep.    104. 

70.  PARTNERSHIP  KNTERBD  INTO  BBS- 
TWEEN  LESSOR  AND  IiBSSEE.  —  See  ante 
f  1933  and  note  par.  35. 

71.  PLEADING  —  COMPLAINT.— Averment 
of  lessor's  rlgrht  to  lease  premises  is  not  neces- 
sary in  action  to  recover  rent,  because  lessee 
is  bound  to  acknowledgre  paramount  owner* 
ship  of  lessor  during:  continuance  of  term.— 
Morse  vs.  Roberts,  2  Cal.  515,  516. 

As  to  estoppel  of  leasee  to  deny  lessor's  title, 
see  post  §  1948  and  note  par.  18  et  seq. 

72.  Same — Breach  of  covenant  to  pay  taxes 
mast  he  allegred  in  action  by  lessor  against 
lessee  with  definiteness  and  certainty,  e.  g. 
where  covenant  is  to  pay  upon  condition,  hap- 
pening of  event  rendering  lessee  liable  must 
be  alleged. — Salisbury  vs.  Shirley,  53  Cal.  461, 
464-466. 

73.  Same — Some — Changing  form  of  action 
hy  amendment  not  permitted,  e.  g.  where 
complaint  is  in  indebitatus  assumpsit,  plain- 
tiff will  not  be  permitted  to  amend  so  as  to 
state  cause  of  action  of  trespass  for  mesne 
profits. — Ramirez  vs.  Murray,  5  Cal.  222,  223. 

74L  Some — Contract  to  pay  rent  mnst  be  al- 
leged or  facts  from  which  law  will  import 
liability  or  promise  to  pay  same,  and  mere 
allegation  of  use  of  house  alleged  to  be  per- 
sonal property  by  permission  of  owner  is  in- 
sufficient.— Davis  vs.  Breon,  1  Ariz.  240,  26 
Pac.  Rep.  637. 

75.  Same — Demand  and  non-payment  suffi- 
ciently   appear    as    against    general    demurrer 


by  allegation  that  "plaintiff  has  demanded 
payment  of  said  sum,  but  to  pay  same,  or  any 
part  thereof,  defendant  refused,  and  still  re- 
fuses."— Bliss  vs.  Sneath,  108  Cal.  48,  44,  86 
Pac.  Rep.  1029.  See  Grant  vs.  Sheerin,  84  Cal. 
197,  28  Pac  Rep.   1094.   . 

76.  Same — Description  of  premises  alleged 
is  sufficient,  when  oral  lease  Is  declared  upon, 
if  premises  can  be  ascertained  and  located 
from  allegations. — ^Kiernan  vs.  Terry,  26  Oreg. 
494,  88  Pac  Rep.  671. 

77.  Failure  to  allege  performanee  or  ez- 
ense    for    non-performance    of    covenants    by 

lessor  is  immaterial  where  breach  of  such 
covenants  is  set  up  in  counterclaim  and  case 
Is  tried  upon  such  issues. — Oillaspie  vs.  Ha- 
gans,  90  Cal.   90,   98,  27  Pac.   Rep.  84. 

78.  Same— Joinder  of  eanses  of  action  In 
tort  and   for  hrcacli  of  covenant  to  pay  rent 

Is  immaterial  where  cause  of  action  under 
tort  is  abandoned  and  trial  is  had  solely  upon 
cause  of  action  for  rent  alleged. — Oillaspie  vs. 
Hagans,  90  CaL  90,  98,  94,  27  Pac  Rep.   84. 


78.  Same — Prayer — Amount  of  recovery  Is 
limited  by  complaint  In  accordance  with  fa- 
miliar rule  of  pleading. — ^Reynolds  vs.  Lewis, 
69   Cal.   20,   21. 

80.  Same — Promise  to  pay  rent  for  land 
leased  by  another  may  be  alleged,  as  such 
promise  is  upon  sufficient  consideration  and  is 
valid. — Schneider  vs.  White,  12  Oreg.  608,  8 
Pac  Rep.  662. 

81.  Answer — ^Alleging      title      In      stranger 

raises  immaterial  issue,  and  may  be  stricken 
out  or  disregarded. — Ohirardelli  vs.  Greene,  66 
Cal.  629,  630.  See  Lataillade  vs.  Santa  Bar- 
bara O.  Co.,  58  Cal.  4,  6. 

As  to  lessee  being  estopped  to  deny  lessor's 
title,  see  post  f  1948  and  note  par.  18  et  seq. 

82.  Denial  of  Indebtedness  In  action  for 
rent  as  in  other  actions  is  obnoxious  to  ob- 
jection that  it  is  mere  denial  or  conclusion  of 
law. — Hill  vs.  Beatty,  61  Cal.  292.  295.  See 
Jungerman  vs.  Bovee,  19  Cal.  854,  863. 

83.  Eviction  of  lesoee  under  title  para- 
mount must  be  alleged  to  be  available  as  de- 
fense in  action  to  recover  rent. — See  Ghlrar- 
delli  vs.  Greene,  56  Cal.  629,  630;  Kiernan  vs. 
Terry,  26  Greg.  4^4,  38  Pac  Rep.  671. 

84.  Compare  I  McLarren  vs.  Spalding,  8  Cal. 
510,  518   (holding  nil  debet  sufficient). 

As  to  eviction  being  defense  In  action  for 
rent,  see  pars.   41-43   this  note. 

88.  Form  of  complaint  in  justice's  court 
held  sufficient  in  absence  of  special  demurrer. 
— See  Lataillade  vs.  Santa  Barbara  G.  Co.,  68 
Cal.  4,  6. 

86.  More  than  one  defense  may  be  alleged 
by  defendant  in  action  for  rent,  and  where 
plaintifT  alleges  lease  for  term  of  five  years, 
defendant  may  allege  that  he  only  leased  from 
month  to  month,  and  also  allege  eviction,  to 
meet  liability  on  lease  alleged  by  plaintiff, 
such  defenses  not  being  inconsistent,  contra- 
dictory, or  incompatible. — ^Kline  va  Hanke, 
14  Mont.   861,  36  Pac  Rep.  454. 

87.  POSSBSSIOIV      NOT      GIVEN      liBSSBR, 

he  may  defend  action  for  rent  on  that  ground. 
— Dengler  vs.   Mlchelssen,   76   Cal.   125,   127,  18 
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Pae.    Hep.   188.      See   Brandt  Y8.    PhlUlppl,   8t 
Cal.  640.  641»  28  Pao.  Rep.  122. 

88.  Property  left  on  premliiee  by  outvola* 
leasee — Lessor  Is  not  liable  for.  —  See  ante 
i  1933  and  note  par.  86. 

88u  Pnrcbaser  nndcr  exeentory  eontract  of 
sale — LlabUlty  for  rent*— See  ante  1 1925  and 
note  pars.   45,   46. 

90.  O'UBSTION  OF  FACT  AS  TO  AMOUNT 
OF  RBNT  AGREIKD  UPON  when  evidence  Ifl 
confllctlnar.  is  for  Jury. — Raynor  TS.  Drew,  72 
Cal.  807.  310.  18  Pac.  Rep.  866. 

01.  RECOVBRT  BACK  OF  RBNT  PAID — 
After  evlctlont  not  permitted  where  it  does  not 
appear  that  lessee  was  not  Igmorant  of  fact  of 
eviction  at  time  such  payment  was  made.— 
Lewis  vs.  Huffhes,  12  Colo.  208,  20  Pac.  Rep. 
€21. 

As  to  reeovery  back  of  money  paid,  see  ante 
1 1478    and    note    pars.    95-128. 

83.  Destmctlon  of  bnlldlnv  by  flre^  after 
lessee  of  rooms  therein  has  paid  rent  in  ad« 
vance,  entitles  him  to  recover  back  such  rent 
pro  tanto. — Porter  vs.  TuU,  6  Wash.  408,  86 
Am.  St.  Rep.  172,  38  Pac  Rep.  966,  22  L.  R.  A. 
613. 

•03.  Fravd. — Where  lessor  agrees  to  chargre 
same  as  he  chargres  for  other  premises  and 
fraudulently  conceals  and  misrepresents  rent 
obtained  for  other  premises,  excess  Is  recover- 
able back. — Corson  vs.  Berson,  86  CaL  488,  440, 
25  Pac.  Rep.  7. 

04.  RBSCISSION  OF  LBASB  Is  no  defense 
in  action  for  rent  which  accrued  prior  to  sucn 
rescission. — ^Kastner  vs.  Campbell  (Aris.  June 
11,  1898),  53  Pac.  Rep.  586. 

05.  SURETY  OF  LESSBS2. — DIscbarse  by 
tender  of  rent  results  even  thoufirh  such  ten- 
der be  made  by  lessee's  asslgrnee,  and  as- 
slgrnment  of  lease  is  in  violation  of  its  terms. 
If  forfeiture  of  lease  has  been  waived  by 
lessor  by  previously  acceptlngr  rent  with 
knowledgre  of  such  assigrnment. — ^Randol  vs. 
Tatum,  98  Cal.  890,  396-399,  88  Pac.  Rep.  433. 

Oe.  TAXES — Covenant  to  pay  mns  with 
land,  and  lessee's  asslgrnee  Is  liable  therefor. 
— Salisbury   vs.   Shirley,   66   Cal.   223,   225,   226, 


5  Pac.  Rep.  104;  Ellis  vs.  Bradbury,  76  Cat 
284,  236,  17  Pac  Rep.   8. 

As  to  covenants  which   mn  with  land,  see 

ante  If  1460,  1468  and  notes. 

07.  Divisible  covenant,  and  If  lessee  asslgrns 
lease  as  to  portion  of  land  embraced  therein, 
lessor  may  sue  assignee  for  proportionate 
taxes  upon  portion  of  property  sublet.— Ellis 
vs.  Bradbury,  75  CaL  284,  236,  17  Pac  Rep.  8. 

08.  THEORY  OF  CASE  WHERE  ACTION 
IS  BROUGHT  FOR  RENT  is  that  action  de- 
pends upon  contract,  express  or  Implied,  and 
title  of  plaintiff  Is  not  involved. — Sampson  vs. 
Schaeffer,  8  Cal.  196,  201,  202;  Ramirez  vs.  Mur- 
ray, 5  CaL  222,  224.  See  O'Conner  vs.  Corbitt, 
S  Cal.   870,  878. 

An  to  amendment  chandns  form  of  action* 
see  par.  78  this  note. 

An  to  estoppel  of  lessee  to  deny  lessor's  tltle^ 
see  post  1 1948  and  note  par.  18  et  seq. 

00.  TITLE  OF  LESSOR  FAILING  is  no  de- 
fense in  action  for  rent  if  tenant  remained  in 
undisputed  and  unquestioned  possession  of 
leasehold. — ^Ashton  vs.  Golden  Gate  Lb  Co.  (CaL 
July  19,  1899),  68  Pac.  Rep.  1,  3. 

100.     Failure   of  title  to   leasehold   assigned 

by  lessee  constitutes  valid  defense  in  action 
against  asslgrnee  to  recover  money  due  upon 
such  asslgrnment. — Jeffers  vs.  Easton,  118  CaL 
845,  351,  45  Pac.  Rep.  680. 

lOL  UNLATITFUL  CONTRACT  —  Lease  for 
Immoral  purposes  one  upon  which  action  for 
rent  not  maintainable  where  lessor  had  knowl- 
edge of  such  purpose. — See  Trobock  vs.  Caro^ 
60   CaL    804. 

An  to  Invalidity  of  lease  for  immoral  pur- 
posesy  see  ante  1 1926  and  note  par.   66. 

lOS.  I^nestion  of  fact  as  to  whether  leaso 
was  for  Illegal  purpose  where  evidence  Is 
conflicting:,  and  flndlngr  of  court  or  Jury  will 
not  be  disturbed  on  appeal. — Trobock  vs.  Caro, 
60   Cal.    804. 

108.  Unlawful  detainer  after  default  la 
payment  of  rent. — See  Code  Civ.  Proc  1 1161 
subd.  2  and  note. 

104.  "Waiver  of  breach  of  covenant  to  make 
Improvements  nnd  repairs*  —  See  ante  1 1941 
and  note. 


§  1948.    ATTORNMENT  OF  A  TENANT  TO  A  STBANOEB.    The  attornment 
of  a  tenant  to  a  stranger  is  void,  unless  it  is  made  with  the  consent  of  the  landlord, 
or  in  consequence  of  a  judgment  of  a  court  of  competent  jurisdiction. 
History:    Enacted  March  21,  1872;  founded  upon  Stats.  1855,  p.  171,  {7. 

I.    In  General. 

1.  Appliecl,  cited,  construed,  referred  to,  etc. 


2.  Commissionerf'  note. 

II.    Attornment. 

8.  Assignment  by  lessee   does  not  amount 

to  attornment. 
4.  Common-law  origin  of  attornment. 
6.  Continuance  of  tenancy  notwithstanding 

attornment — As     between     lessor     and 

lessee. 

6.  Same— As  between  party  to  whom  attorn« 

ment  is  made  and  lessee. 

7.  Dispossession    of    lessee    wrongfully    by 

stranger. 


8.  Estoppel  as  against  person  to  whom  leeseo 
attorns. 

9.  Grants  of  rents,  reversions,  and  remain* 

ders  without  attornment. 
10, 11.  Judgment   against   lessee   for  possession 
does  not  justify  attornment. 
12.  Mistake  of  lessee  in  making  attornment. 

in.    Estoppel  of  Lessee  to  Deny  Lessor's  Title. 

18.  Doctrine  declared. 

14.  Adverse  possession  of  lessee. 

15.  Adverse  title  of  lessee. 

16.  Alienage  of  lessor  cannot  be  assertod  by 

lessee. 

17.  Assignment     by     lessor  <— Estoppel     oo 

against  assigneo. 
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18.  Assignment  of  entire  term  by  lessee. 
3.9.  Bill  of  interpleader  where  adverse  claims 
to  rent  asserted. 

20.  Doctrine  not  favored. 

21.  Duration  of  estoppel — ^Af  tor  end  of  term. 

22.  Same — Same — ^Reason  for  rale. 

23.  Same — Lessee's  possession. 

24.  Eviction  by  title  paramount. 

25.  Fraud  in  obtaining  lease. 

26.  Same — Surrender  of  possession  by  lessee. 

27.  Homestead    entry    and    pre-emption    by 

lessee  ineffectual. 

28.  Homestead  leased  by  husband. 

20.  Issue  as  to  whether  lease  was  executed. 
80.  Lease  is  prima  facie  evidence  of  title  in 
lessor. 

31.  Lessee  must   connect  himself   with   out- 

standing title. 

32.  Lessor  who  becomes  such  by  attornment. 
83.  Mistake  of  law  as  to  title  of  lessor. 

34.  Personal     property     let  —  Doctrine     ap- 
plicable. 
85, 36.  Possession  of  lessee  not  taken  under  lease. 

37.  Same— Burden  of  proof  on  lessee. 

38.  Same — Lease  expressly  waiving  and  re- 

nouncing title  of  lessee. 
89.  Presumption  that  possession  is  under  lease 
conclusive. 

40.  Beason  for  rule. 

41.  Bight   of   lessor  to  execute  deed  indis- 

putable. 

42.  Statute    of    limitations    does    not    ran 

against  lessor. 

43.  Stranger's  possession  under  lessee. 

44.  Sublessee  cannot  dispute  title  of  lessor. 

45.  Technical  lease  is  necessary  to  render  doe- 

trine  applicable. 

46.  Termination    of    lessor's    title    may    be 

shown  by  lessee. 

47.  Same — Burden  of  proof  on  lessee. 

48.  Same — Sale  of  land  under  mortgage  given 

by  lessor. 

49.  Termination    of   tenancy   by   refusal   to 

recognize  lessor  as  such. 

50.  Title   wrongfully   obtained   by   hirer   or 

pledgeor. 

51.  Unlawful  detainer— Bule  inapplicable. 

52.  Water-right  granted  for  term  of  years. 

53.  Wife  of  lessee  is  within  rule. 

I.     IN  aSNERAL. 

1.  APPL.ra:D»  CITED,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Ash  ton  vs.  Golden  Oate 
li.  Co.  (CaL  July  19,  1899),  58  Pac.  Rep.  1,  8 
(applied). 

a.  COMMISSIONERS*  NOTE  refers  to  Stats. 
1855.  p.  171,  i  7,  and  adds:  "In  case  of  Stein- 
back  vs.  Krone,  86  Cal.  803,  It  was  held  that  a 
tenancy  Is  terminated  by  eviction  of  tenant  on 
final  process  In  an  action  of  ejectment  of 
which  landlord  had  notice.  See,  also,  Samp- 
son vs.  Schaeffer,  8  Cal.  196;  McDevttt  vs.  Sul- 
livan, 8  Cal.  692;  and  note  to  |1949  post.** 

IL     ATTORNMENT. 

&  ASSIGNMENT  BT  LESSEE  DOBS  NOT 
AMOUNT  TO  ATTORNMENT  IVHEN  it  pur- 
ports to  assisrn,  transfer,  and  surrender  all 
lessee's  right,  title,  and  interest  in  premises 
under  lease  and  recites  that  assignee  has  be- 
come owner  of  premises  by  purchase,  assiffnee 
having  parol  contract  of  sale  and  having  paid 


purchase  money,  as  assignee  does  not  acquire 
title  by  such  contract  of  sale. — ^McLeran  vs. 
Benton,  48  Cal.  467,  474. 

4.  COMMON-IiAUr  ORIGIN  OF  ATTORN- 
MENT! doctrine  declared  by  this  section  being 
mere  statement  of  ancient  rule. — McDevitt  vs. 
Sullivan,  8  Cal.  592,  696;  Douglas  vs.  Fulda, 
46  Cal.  592,  694.  See  Calderwood  vs.  Pyser,  31 
Cal.  388,  837;  O'Connor  vs.  Kelly,  41  Cal.  432, 
484;  Thompson  vs.  Pioche,  44  Cal.  608;  Mllsap 
vs.  Stone,  2  Colo.  187;  Whalln  vs.  White,  25 
N.   Y.   462. 

6.  CONTINUANCE  OF  TENANCY  NOT- 
ITITITHSTANDINO  ATTORNMENT— As  between 
lessor  and  leasee  results  from  statutory  dec- 
laration that  attornment  is  void. — ^Thompson 
vs.  Pioche,  44  Cal.  608,  516. 

6.  As  between  party  to  whom  attonunent 
ts  made  and  lessee  it  is  not  necessarily  void. 
^Thompson  vs.  Pioche,  44  Cal.  508,  516-518 
(possession  of  lessee  after  attornment  ad- 
verse). 

7.  DISPOSSESSION  OF  I^ESSEB  WRONG- 
FULLY BY  STRANGER  pursuant  to  Judg- 
ment in  action  to  which  neither  lessee  nor 
lessor  was  party  does  not  justify  lessee  in 
attorning  to  such  stranger. — Calderwood  vs. 
Pyser,  81  Cal.  888,  887. 

8.  ESTOPPEL  AS  AGAINST  PERSON  TO 
WHOM  LESSEE  ATTORNS  to  assert  lessor's 
title  with  authority  of  lessor  does  not  result. 
^Palmtag  vs.  Doutrick,  69  Cal.  164,  166-168, 
48  Am.  Rep.  246   (lease  of  personal  property). 

8u  Grants  of  rents,  reversionsy  and  remain- 
ders wltbont  attornments. — See  ante  f  1111  and 
note. 

10.  JUDGMENT  AGAINST  LESSEE  FOR 
POSSESSION — ^Does     not     Justify     attornment 

unless  it  appears  that  lessor  was  notified  of 
pendency  of  action  and  had  opportunity  to 
defend. — Douglas  vs.  Fulda,  46  Cal.  592,  598, 
694.  See  Ashton  vs.  Golden  Gate  L.  Co.  (Cal. 
July  19,  1899),  68  Pac.  Rep.  1,  8. 

11*  Compares  Mecham  vs.  McKay,  87  Cal. 
164,  166;  Simers  vs.  Saltus,  8  Den.  (N.  Y.)  214; 
West  Shore  Mills  Co.  vs.  Edwards,  24  Greg. 
476,  88  Pac.  Rep.  987. 

See  par.  24  this  note. 

IS.  MISTAKE  OF  LESSEE  IN  MAKING 
ATTORNMENT  will  relieve  him  from  conse- 
quences thereof. — ^McDevitt  vs.  Sullivan.  8  Cal. 
692,   696. 

18.  DOCTRINE  DECLARED. — Lessee  who 
enters  into  possession  claiming  under  lessor 
and  in  subordination  to  his  title  cannot  gain- 
say or  deny  title  of  lessor  without  having  first 
restored  possession.  —  Hoen  vs.  Simmons,  1 
CaL  119,  120,  121,  52  Am.  Dec.  291;  Pierce  vs. 
Mintum,  1  CaL  470,  472;  Morse  vs.  Roberts, 
2  Cal.  616,  616;  Ramires  vs.  Kent,  2  Cal.  658, 
660,  661;  Sampson  vs.  Schaeffer,  8  Cal.  196, 
201,  202;  Anderson  vs.  Parker,  6  Cal.  197,  200 
(ejectment);  Henderson  vs.  Grewell,  8  Cal.  681, 
684;  McDevitt  vs.  Sullivan,  8  Cal,  692,  596; 
McKune  vs.  Montgomery,  9  CaL  676,  671 
(ejectment);  Treat  vs.  Llddell,  10  Cal.  802, 
808  (unlawful  detainer);  Rose  vs.  Davis,  11 
Cal.  188,  141  (ejectment);  Smith  vs.  Shaw,  16 
CaL  88,  90  (ejectment);  Smith  vs.  Shaw,  16  CbI. 
90,   98;   Van  Winkle  vs.   Hinokle.  21   CaL   848, 


I  IMS       (1598) 


ADVKRSB  FOSSBSSION  OF  liSSSEB. 


[DlT.  in.  Ft.  TV. 


844;  Bolton  vs.  Lenders,  27  CaL  104.  105;  Con- 
ner vs.  Jones,  28  Cal.  60,  64;  Reay  vs.  Cotter, 
20  Cal.  168,  170,  171;  Tewksbury  vs.  Masraff, 
83  Cal.  237,  244;  Franklin  vs.  Merida,  85  Cal. 
658,  567,  95  Am.  Dec.  129;  Mason  vs.  Wolff, 
40  Cal.  246.  250;  O'Connor  vs.  Kelly,  41  CaL 
432,  434;  Johnson  vs.  Chely,  43  Cal.  299,  805; 
Peralta  vs.  Ginochto,  47  Cal.  459.  460  (unlaw- 
ful detainer);  Abbey  Homestead  Assoc,  vs. 
Wlllard,  48  Cal.  614,  617;  Ghirardelli  vs.  Greene, 
56  Cal.  629,  630  (action  for  rent);  Lataillade 
vs.  Santa  Barbara  Gas  Co.,  58  Cal.  4,  6  (action 
for  rent);  Reynolds  vs.  Lewis,  69  Cal.  20,  21 
(action  for  rent);  Standley  vs.  Stephens,  66 
Cal.  541,  542,  6  Pac.  Rep.  420;  Mauldin  vs.  Cox, 
67  Cal.  887,  390,  7  Pac.  Rep.  804;  Swift  vs. 
Goodrich,  70  Cal.  103,  105,  106,  11  Pac.  Rep. 
561;  Raynor  vs.  Drew,  72  CaL  807,  810,  13  Pac 
Rep.  866;  Burgess  vs.  Rice,  74  CaL  590,  693, 
16  Pac.  Rep.  496;  Simpson  vs.  Applegrate,  76 
CaL  342,  845,  17  Pac  Rep.  237;  Von  Glahn  vs. 
Brennan,  81  CaL  261,  264,  22  Pac.  Rep.  596; 
Felton  vs.  Millard,  81  CaL  540,  541,  542,  21 
Pac.  Rep.  533,  22  Id.  750;  Peterson  vs.  Klnkead* 
92  CaL  372,  377.  28  Pac.  Rep.  568;  Commission- 
ers Yosemite  vs.  Barnard,  98  CaL  199,  202,  88 
Pac.  Rep.  982;  McKisslck  vs.  Ashby,  98  CaL 
422,  426.  33  Pac  Rep.  729;  Knowles  vs.  Murphy, 
107  CaL  107,  114,  40  Pac  Rep.  111.  See  Winans 
vs.  Christy,  4  CaL  70,  79;  Bills  vs.  Jeans,  7 
CaL  409,  416;  Wheelock  vs.  Warschauer,  21 
CaL  809,  816;  Willson  vs.  Cleaveland,  30  CaL 
192,  201  (ejectment);  Douglas  vs.  Fulda,  45 
CaL  592;  Frlnk  vs.  Alsip,  49  CaL  103,  105; 
People  vs.  Simpson,  50  CaL  804,  306  (prosecu- 
tion of  lessee  for  arson);  McCreary  vs.  Mar- 
ston,  56  CaL  403;  Marks  vs.  Ryan,  68  CaL  107, 
110-112  (denial  of  lessor's  title  to  fixtures 
erected  by  lessee  under  prior  lease);  Wether- 
ly  vs.  Straus.  98  CaL  288,  28  Pac.  Rep.  1045; 
Flynn  vs.  Hite,  107  CaL  455.  40  Pac.  Rep.  749 
(rule  held  inapplicable);  Jeffers  vs.  Easton, 
118  CaL  845,  855,  45  Pac  Rep.  680;  Scheerer 
vs.  Goodwin,  125  CaL  154,  157,  57  Pac.  Rep. 
789;  Ashton  vs.  Golden  Gate  L.  Co.  (CaL  July 

19,    1899),    58    Pac.    Rep.    1. 

Compare  I   Miller  vs.  McBrier,  14  Serg.  &  R. 
(Pa.)    882,   385. 

Dental  of  landlord's  title  by  tenant  not  per« 

mlttcd. — See  Code  Civ.  Proc.  8  1962  and  note. 
Bvtoppel  to  deny  lessor's  title* — See  note  18 

Am.  Dec  68-72. 

14.     ADVBSRSB     POSSESSION     OF     liBSSBB 

cannot   be   asserted   by   him   agrainst   lessor.-^ 

Mauldin  vs.  Cox,  67  CaL  887,  390,  7  Pac  Rep. 

804;  Raynor  vs.  Drew.  72  CaL  807,  810,  18  Pac 

Rep.    866;    Peterson   vs.    Kinkead,   92   CaL    872. 

877,  28  Pac  Rep.  668.     See  Frink  va  Alsip,  49 

Cal.  103,  105;  Von  Glahn  vs.  Brennan,  81  Cal. 

261,  22  Pac.  Rep.  696. 
As   to   relatioM   of   landlord   aad   temut   aa 

alfectlnff    adverse    possesslony    see    Code    Civ. 

Proc.  f  326  and  note 

Presumption  of  surrender  and  ouster  front 

lonff-eontlnned   adverse  lioldlns'. — See   note   IS 

Am.  Dee.  71,  78. 

16.  Adverse  title  of  lessee  may  be  ac- 
quired, but  he  cannot  use  it  agrainst  lessor  so 
long:  as  tenancy  continues. — ^Van  Winkle  vs. 
Hinckle,  21  CaL  843,  344;  Tewksbury  vs.  Ma- 
grraff,  38  Cal,  237,  244;  Standley  va  Stephens, 
66  CaL  641.  648,  €  Pac  Rep.  42«. 


5^  16.  AlilBNAGB  OF  liBSSOR  CANNOT  BBS 
ASSERTED  BY  liBSSElE  tO  Show  that  lease 
is  void.— Ramires  vs.  Kent,  %  CaL  658,  660, 
661. 

17.  ASSIGNMENT  BY  LfSSSOR  havin?  been 
made,  conventional  relation  of  lessor  and 
lessee  does  not  exist  between  a^sigrnee  and 
lessee,  and  latter  Is  not  estopped  to  deny  title 
of  assigrnee  and  put  him  upon  proof  of  his  re- 
versionary estate. — Reay  vs.  Cotter,  29  Cal. 
168,  171.  See  West  Shore  M.  Co.  vs.  Edwards, 
24  Oregr.  475,  83  Pac.  Rep.  987. 

18.  ASSIGNMENT  OF  ENTIRE  TERM  BY 
LESSEE  as  distinguished  from  underletting:, 
does  not  create  relation  of  landlord  and  ten- 
ant between  lessee  and  assignee,  but  merely 
that  of  vendor  and  purchaser,  and  assigrnee 
may  set  up  want  of  title  in  lessor  and  his 
assigrnor.  —  Jeffers  va  Easton,  118  CaL  845, 
861-358,  45  Pac  Rep.  680. 

See  par.  44  this  note 

19.  Bill  of  Interpleader  where  adverse 
elalma  to  rent  asserted. — See  ante  S  1947  and 
note  par.  29. 

SO.  DOCTTRINE  NOT  FAVORED,  because, 
like  other  doctrines  of  estoppel,  it  is  harsh, 
and  it  is  never  to  be  applied  except  where  to 
allow  truth  to  be  told  would  consummate 
wrongr  to  one  party  or  enable  other  to  se- 
cure unfair  advantagrc — BYanklin  vs.  Merida, 
86  CaL  658,  667,  96  Am.  Dec  129. 

21.  DURATION  OF  ESTOPPEL^— After  end 
of  term  continuance  of  estoppel  does  not  nec- 
essarily cease,  as  it  continues  to  end  of  lessee's 
occupation,  or,  where  there  has  been  repudia- 
tion of  tenancy  and  subsequent  adverse  hold- 
ingr  by  lessee,  until  statute  of  limitations  has 
run  in  his  favor. — Tewksbury  vs.  Magrraff,  83 
CaL  237,  244;  Burgress  va  Rice,  74  CaL  690, 
693,  16  Pac.  Rep.  496.  See  Miller  vs.  Lamg,  99 
Masa  18;  Klernan  va  Terry,  2€  Oregr.  494,  88 
Pac.  Rep.   671. 

Duration  of  estoppeL — See  note  €9  Am. 
Dec   71. 

SS.  Same — ^Reason  for  rule  is  that  lessee's 
obligration  is  transferred  to  real  owner  of  land, 
and  that  it  becomes  indispensable  to  rigrht  of 
all  concerned  that  former  lessor  should  not 
interpose  between  lessee  and  his  rigrhtful 
landlord. — See  Swift  vs.  Dean,  11  Vt.  828,  826, 
84  Am.  Dec.  693. 

28.  liOSMee's  possession  tm  measure  of  dura« 
tlon  of  estoppel,  and  after  land  has  been  re- 
stored to  lessor  lessee  is  released  from  estoppel 
and  if  he  has  paramount  title  may  assert  it. — 
Willson  va  Cleaveland,  80  CaL  192,  201;  Tewks- 
bury vs.  Magrraff,  88  CaL  287,  244;  Swift  vs. 
Goodrich,  70  CaL  103,  106.  11  Pac  Rep.  661. 
See  Miller  vs.  Langr,  99  Masa  13;  Nims  vs. 
Sherman,  48  Mich.  46,  4  N.  W.  Rep.  434  (de- 
claringr  that  lessee  may  surrender  possession 
and  try  title  with  lessor). 

24.     EVICTION      BY     TITLE     PARAMOUNT 

entitles  lessee  to  set  up  agrainst  lessor  title  of 
party  who  evicted  him  by  authority  of  such 
third  party.  —  Wheelock  vs.  Warschauer,  21 
CaL  809,  816,  817;  PalmUff  vs.  Doutrick.  6» 
CaL  154,  168,  48  Am.  Rep.  246  (lease  of  personal 
property).  See  Wetherly  vs.  Straus,  98  CaL 
288,  287,  88  Pac  Rep.  1046   (bailment  of  per- 
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Bonal  property);  Whalin  vs.  White,  26  N.  Y. 
462. 

See  pars.  9,  10  thle  note. 

2B.  FRAUD  IN  OBTAINING  liBASB  prac- 
tised by  lessor  will  relieve  lessee  from  obli- 
eratlon  not  to  deny  lessor's  title. — Johnson  vs. 
Chely,  43  CaL  299,  805.  See  McDevltt  va  Sul- 
livan, 8  Cal.  592,  697;  Tewksbury  vs.  Magraff, 
83  Cal.  237.  246;  Franklin  vs.  Merida.  35  CaL 
658,  96  Am.  Dec.  129;  Knowles  vs.  Murphy.  107 
CaL  107.  114,  40  Pac.  Rep.  111.  Dl.  Carter  vs. 
Marshall.  72  IlL  609.  611  (declaringr  that  lessee 
will  be  permitted  to  avoid  lease  by  proof  of 
such  facts  as  would  warrant  relief  In  equity 
from  any  other  oblifiratlon  created  by  deed). 
Pa.  Miller  vs.  McBrler,  14  Sergr.  &  R.  882.  Tt. 
Swift  vs.  Dean.  11  Vt.  828.  84  Am.  Dec.  698. 

Acceptanee  of  lease  Induced  by  frand^  mls- 
takey  etc. — See   note  18  Am.  Dec   69. 

98.  Surrender  of  possession  by  lessee  upon 
discoveringr  fraud  Is  necessary  In  order  to 
sever  relation  of  landlord  and  tenant. — Kler« 
nan  vs.  Terry,  26  Oregr.  494,  88  Pac.  Rep.  671. 

97.  HOMBSTBAD  BNTRY  AND  PRB-BMP- 
TION  BY  LBSSBBS  are  ineffectual  as  agrainst 
lessor. — Peterson  vs.  Kinkead,  92  CaL  872.  877» 
28  Pao.  Rep.  668. 

88.  HOMBSTBAD  I^BASBD  BY  HUSBAND 
Without  Joinder  of  wife,  fact  that  lease  is 
voidable  at  instance  of  wife  does  not  alter 
rule  that  lessee  is  estopped  to  deny  lessor's 
title.— Mauldin  vs.  Cox,  67  CaL  887,  890,  7  Pac. 
Rep.  804. 

20.  ISSUB  AS  TO  "WHSTHBR  LEIASB  "WAS 
13XBC1JTED  belngr  presented,  lessee  cannot 
overcome  rule  by  showingr  that  lessor  had  no 
title  for  purpose  of  throwingr  liffht  upon  ques- 
tin  whether  there  was  lease. — Pelton  vs.  Mil- 
lard. 81  CaL  640,  542.  21  Pac.  Rep.  688,  22  Id. 
760   (unlawful  detainer). 

SO.  liBASB  IS  PRIMA  FACIB  BVUIBNCB 
OF  TITLB  IN  LBSSOR  as  affainst  lessee.— 
Peralta  vs.  Ginochio,  47  CaL  459,  460;  Abbey 
Homestead  Assoc  va.  Willard,  48  CaL  614.  617. 

81.  liBSSBB  MUST  CONNBCT  HIMSBLF 
WITH  OUTSTANDING  TITLBt  even  when  he 
is  permitted  to  deny  lessor's  title,  otherwise 
defense  of  outstanding  title  Is  not  available 
to  him. — Commissioners  Yosemlte  vs.  Barnard, 
98  CaL  199,  202.  82  Pac.  Rep.  982. 

IIL     ESTOPPEL.    OP    LESSEE    TO    DENY 
LESSOR'S  TITLE. 

83.  Lessor  wbo  becomes  ■neh  by  attom« 
ment. — See  par.  8  this  note. 

88.  MISTAKB  OF  LAW  AS  TO  TITLB  OF 
LBSSOR  constitutes  "possibly**  exception  to 
rule  that  lessee  may  not  dispute  lessor's  title 
(dictum). — ^Tewksbury  vs.  Masraff,  88  CaL  287, 
246.  See  Glen  vs.  Gibson.  9  Barb.  (N.  Y.)  684, 
638. 

84.  PBRSONAL  PROPERTY  LBT,  doctrine 
of  estoppel  and  exceptions  to  rule  are  same  as 
in  cases  where  real  property  Is  leased. — ^Palm- 
tSLg  vs.  Doutrick.  59  CaL  164,  167,  168.  48  Am. 
Rep.  246.  See  Dodse  vs.  Meyer.  61  Cal.  405, 
423  (applying:  doctrine  to  bailments  greneral* 
ly);  Bull  vs.  Hougrhton,  66  CaL  422,  4  Pac 
Rep.  629;  Barnhart  vs..  Fulkerth.  78  CaL  526, 
15  Pac.  Rep.  89;  Wetherly  vs.  Straus,  98  CaL 


283,  28  Pac.  Rep.   1045;  Tlndall  vs.  McCarthy, 
44  &  C.  487,  22  B.  E.  Rep.  784. 

8S.  POSSESSION  OF  LESSEE  NOT  TAKBN 
UNDER  LEASEy  but  he,  beingr  In  possession  at 
time  of  lease,  may  dispute  lessor's  title  with- 
out first  surrenderlngr  possession.  —  Tewks* 
bury  vs.  Masraff,  38  CaL  237.  245,  246;  Frank- 
lin vs.  Merida,  85  CaL  558,  566-575.  95  Am.  Dec. 
129;  Johnson  vs.  Chely,  43  CaL  299,  305;  Pacific 
Mut.  Im  Ins.  Co.  vs.  Stroup.  63  Cal.  150,  153 
(wherein  lease  was  accepted  by  lesuee 
througrh  misapprehension  of  his  rigrhts);  Davis 
vs.  McGrew.  82  CaL  185,  187,  138.  23  Pac. 
Rep.  41;  Davidson  vs.  EUmaker,  84  CaL 
21,  23,  28  Pac.  Rep.  1026.  See  Peralta  vs. 
Ginochio.  47  CaL  459,  460;  Oneto  vs.  HestanOr 
89  CaL  63,  68,  26  Pac.  Rep.  788;  Knowles  vs. 
Murphy,  107  CaL  107,  114,  40  Pac.  Rep.  Ill 
(rule  recogrnized,  but  held  inapplicable).  Mian* 
Steele  vs.  Bond.  28  Minn.  267,  9  N.  W.  Rep. 
772.  Mo.  Loringr  vs.  Harmon,  84  Mo.  123.  Fed. 
Lakln  vs.  Dolly,  68  Fed.  Rep.  883  (case  arising; 
in    California). 

80.  Central  Prevot  vs.  Lawrence,  61  N.  Y. 
219,  222,  228. 

Aeceptanee  of  lease  by  one  la  possessions-^ 
See  note  18  Am.  Dec.  68,  69. 

Tenant  can  dispnte  landlord's  title,  when. — 
See  note  69  Am.  Dec.  610,  511. 

87.  Bnrden  of  proof  on  lessee  to  show  para- 
mount title  in  himself  or  those  under  whom 
he  claims,  when  lessor  produces  lease,  not- 
withstandingr  such  prior  possession. — Peralta 
vs.  Ginochio,  47  Cal.  459,  460;  Abbey  H.  Assoc, 
va  Willard,  48  CaL  614,  618.  See  Holloway  vs. 
Galliac,  47  Cal.  474;  Dixon  vs.  Stewart,  113 
N.  a  410.  18  a  E.  Rep.  826. 

88.  Lease  expressly  waiving  and  rcnonnc- 
toff  title  of  lessee  does  not  operate  as  con- 
veyance of  title,  and  lessee,  havingr  been  in 
prior  possession,  is  not  estopped  to  deny  title 
in  lessor,  notwithstanding  such  clause.  —  See 
Davis  vs.  McGrew,  82  CaL  136,  138,  23  Pac. 
Rep.    41. 

88.  Presumption  that  possession  Is  nndcr 
lease  Is  conclusive  where  base  is  shown. — 
Raynor  va  Drew,  72  CaL  307,  310,  18  Pac.  Rep. 
866. 

40.  REASON  FOR  RULE  is  as  follows: 
"Title  of  lessee  is  in  fact  title  of  lessor.  He 
comes  in  by  virtue  of  it  to  maintain  and 
Justify  his  possession.  He  professes  to  have 
no  independent  rigrht  in  himself,  and  It  is  part 
of  very  essence  of  contract  under  which  he 
claims  that  paramount  ownership  of  lessor 
shall  be  acknowledged  during  continuance  of 
lease,  and  that  possession  shall  be  surrendered 
at  its  expiration.  He  cannot  be  allowed  ta 
controvert  title  of  lessor  without  disparaffingr 
his  own;  and  he  cannot  set  up  title  of  another 
without  violatlngr  that  contract  by  which  he 
obtained  and  holds  possession,  and  breakingr 
that  faith  that  he  has  pledgred." — ^Ramires  vs. 
Kent,  2  CaL  658,  560,  561  (quotingr  Bligrht  vs. 
Rochester.  80  U.  8.  (7  Wheat)  685,  647,  bk.  7 
L.  ed.  616,  per  MarshaU,  C.  J.).  See  Tewks- 
bury vs.  Magrraff,  33  CaL  237,  244;  Mauldin  vs. 
Cox,  67  Cal.  387,  890,  7  Pac  Rep.  804;  Swift  vs. 
Goodrich,  70  CaL  103,  106,  106,  11  Pac.  Rep 
661;  Kiernan  vs.  Terry,  26  Oregr.  494,  86  Pao* 
Rep.  671. 
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41.  RIGHT  OF  USSSOR  TO  KXBCVTB 
DEBO  arivlnflT  grantee  right  of  re-entry  which 
lessor  had  cannot  be  questioned  by  lessee.— 
Henderson  vs.  Grewell,  8  Cal.   681,  684. 

42.  STATUTB  OF  LIllflTATIONS  DOES  NOT 

RUN   afirainst   lessor  in   favor  of  lessee   while 
latter  is  in  possession  under  lease. — Abbey  H. 
Assoc,  vs.  Willard,  48  Cal.  614»  618,  619. 
See  par.  14  this  note. 

48.  A  STRANGER'S  POSSESSION  UNDER 
LESSEE  will  preclude  such  stranfirer  from  de- 
nying lessor's  title. — Anderson  vs.  Parker,  6 
Cal.  197,  200;  Standley  vs.  Stephens,  66  Cal. 
641,  642,  6  Pac.  Rep.  420. 

44.  SUBLESSEE  CANNOT  DISPUTE  TITLE 
OF  LESSOR,  as  his  possession  is  deemed  to  be 
under  latter. — Pierce  vs.  Minturn,  1  CaL  470, 
472;  Standley  vs.  Stephens,  66  Cal.  541,  642, 
6  Pac.  Rep.  420. 

See  par.  18  this  note. 

40.  TECHNICAL  LEASE  IS  NECESSARY 
TO    RENDER    DOCTRINE    APPLICABLE,    and 

one  who  while  already  in  possession  under 
claim  of  title  agrees  to  abandon  premises  at 
day  certain,  agreement  containing  neither 
words  of  demise  nor  reservation  of  rent  nor 
any  other  part  of  regular  lease,  Is  not  estopped 
to  deny  title  In  one  to  whom  he  relinquished 
possession. — Miller  vs.  McBrier,  14  Serg.  &  R. 
(Pa.)  382,  886. 

40.  TERMINATION  OF  LESSOR'S  TITLE 
MAY  BE  SHOWN  BY  LESSEE,  this  being  ex- 
ception to  rule  which  forbids  denial  of  lessor's 
title  by  lessee. — ^McDevitt  vs.  Sullivan,  8  Cal. 
692,  696;  Wheelock  vs.  Warschauer,  21  Cal. 
309,  316.  See  Tewksbury  vs.  Magraff,  83  Cal. 
237,  246;  Wheelock  vs.  Warschauer,  84  Cal. 
266,  269;  Robertson  vs.  Biddell,  82  Fla.  804, 
13  So.  Rep.  358;  Swift  vs.  Dean,  11  Vt  328,  84 
Am.    Dec.    693. 

47.  Burden  of  proof  as  to  lessor's  title  hav- 
ing ceased  is  upon  lessee. — ^Ashton  vs.  Golden 
Gate  L.  Co.  (Cal.  July  18,  1899),  68  Pac.  Rep. 
1,  2. 


48.  Sale  of  land  nnder  mortgage  given  by 
lessor  prior  to  execution  of  lease  may  be 
shown  by  lessee. — McDevitt  vs.  Sullivan,  8  Cal. 
692,    596. 

40*  TemdnatloB  of  tenancy  by  refusal  to 
recognise  lessor  as  snch. — See  ante  1 1933  and 
note. 

50.  TITLE  WRONGFULLY  OBTAINED  BY 
HIRER  OF  PLEDGEORy  as  where  pledgeor,  in 
violation  of  rights  of  pledgee,  hires  pledged 
property  in  his  own  name  and  thereafter  as- 
signs property  and  lease  to  one  who  has  notice 
of  pledgee's  rights,  and  lessee  attorns  to  as- 
signee, after  which  lessee,  at  expiration  of 
term  of  lease  restores  property  to  pledgee, 
lessee  in  action  by  assignee  to  recover  pos- 
session may,  notwithstanding  his  recognition 
of  assignee  as  lessor,  assert  pledgeor's  title 
with  consent  of  latter. — Palmtag  vs.  Doutrick, 
69   Cal.   164,   160-168,   43  Am.   Rep.   246. 

51.  UNLAWFUL  DETAINER.~Rnle  inap- 
plicable for  reason  that  in  such  action  ques- 
tion of  title  is  not  involved  and  cannot  be 
raised. — ^Mason  vs.  Wolff,  40  Cal.  246,  260; 
Knowles  vs.  Murphy,  107  CaL  107.  114,  40  Pac. 
Rep.  Ill  (dUtlngolshlng  Davidson  va  Ell- 
maker,  84  Cal.  21,  28,  23  Pac.  Rep.  1026,  where- 
in lessee  was  induced  to  accept  lease  by  fraud). 

62.  WATER-RIGHT  GRANTED  FOR  TlBSBiM 
OF  YEARS,  by  one  adjoining  proprietor  to 
another,  contract,  though  called  "lease,"  does 
not  create  relation  of  lessor  and  lessee  so  as 
to  require  grantee  at  expiration  of  term  to 
surrender  possession  of  land  to  which  such 
water-right  Is  appurtenant  or  to  cease  use  of 
water  so  as  to  authorize  him  to  assert  in  him- 
self right  to  renewed  use  of  such  water. — ^Swift 
vs.  Goodrich*  70  Cal.  103,  106,  11  Pac.  Rep. 
661. 

53.     IVIFB   OF   LESSEE   IS  W^ITHIN  RULE, 

and  during  overture  cannot  occupy  in  hostll* 
Ity  to  title  of  lessor. — Frink  vs.  Alsip,  49  Cal. 
108,  106.  See  Mauldin  vs.  Cox,  67  Cal.  S87, 
890,  891,  7  Pac  Rep.  804. 


§  1949.    TENANT  MUST  DELIVER  NOTICE  SERVED  ON  HIM.    Every  tenant 

who  receives  notice  of  any  proceeding  to  recover  the  real  property  occupied  by 

him,  or  the  possession  thereof,  must  immediately  inform  his  landlord  of  the  same, 

and  also  deliver  to  the  landlord  the  notice,  if  in  writing,  and  is  responsible  to  the 

landlord  for  all  damages  which  he  may  sustain  by  reason  of  any  omission  to  inform 

him  of  the  notice,  or  to  deliver  it  to  him  [if]  in  writing. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874.  Code  Amdte. 
1873-4,  p.  246. 


1.  Action  against  stranger  to  reeoyer  possession 

not  incumbent  on  lessee. 

2.  Commissioners'  note. 

3.  Verbal  notice  of  paramount  title  asserted. 

1.  Action  avalnst  atraaver  to  rceoTer  90a- 
iieulon  not  Incmnbent  on  leasee. -~  See  ante 
{1927  and  note  par.  51. 

2.  Commliialonera'  note  la  aa  follows:  "To 
make  plea  of  eviction  available  to  a  defendant. 
In  an  action  by  the  landlord  asralnat  his  ten- 
ant for  possession,  the  tenant  must  be  able  to 


show,  'of  course,  that  nottca  [was]  driven  of  the 
proceed! nff  by  which  he  [the  tenant  was]  ia 
evicted,  80  that  the  landlord  may  not  be  taken 
by  surprise  and  suffer  an  injury  by  reason  of 
the  carelessness  or  collusion  of  the  tenant,  and 
the  notice  may  be  oral.' — ^Wheelock  vs.  War- 
schauer, 21  CaL  809,  316.  See  also  Id.,  84  CaL 
265." 

<•     Terbal  notice  of  paramonnt  title  asaerteA 

by  atranarer  Riven  by  lessee  ia  sufficient  to 
put  upon  lessor  duty  to  defend  title.  —  See 
Wheelock  vs.  Warschauer,   21  CaL  309,   316. 


Tit.  Yf  ek.  lU.]        LBTTIHO  PARTS  OF  ROOMS^-I^SSTTIIffG  FBRSONAI/rT.      <ie01)        il  1W0-18S6 

§  1950.  LETTINO  FABTS  OF  BOOMS  FORBIDDEN.  One  who  hires  Part  of 
a  room  for  a  dwelling  is  entitled  to  the  whole  of  the  room,  notwithstanding  any 
agreement  to  the  contrary;  and  if  a  landlord  lets  a  room  as  a  dwelling  for  more 
than  one  family,  the  person  to  whom  he  first  lets  any  part  of  it  is  entitled  to  the 
possession  of  the  whole  room  for  the  term  agreed  upon,  and  every  tenant  in  the 
building,  under  the  same  landlord,  is  relieved  from  all  obligation  to  pay  rent  to 
him  while  such  double  letting  of  any  room  continues. 

History:     Enacted  March  21,  1872. 

CTommlssioners'  aote  reads:    "This  provision  But  the  loss  of  rent  would  be  a  punishment 

is  Intended  to  prevent  one  of  the  chief  abuses  that  could  be  enforced  by  way  of  defense  to 

of  tenement  houses.     Mere  penalties,  whether  an  action  therefor." 
civil  or  criminal,  are  not  likely  to  be  enforced. 


CHAPTER  m. 

HIRING  OF  PERSONAX.  PROPBRTT. 

1 1055.    Obligationf  of  letter  of  personal  prop-      9  1957.    Eztraordinary  ezpenseii 

erty.  9  1958.    Betom  of  thing  hired* 

9  1956.    Ordinary  ezpensea.  9  1959.    Charter  party,  what. 

§  1955.    OBLIGATIONS  OF  LETTEB  OF  PERSONAL  PROPERTY.    One  who 

lets  personal  property  must  deliver  it  to  the  hirer,  secure  his  quiet  enjoyment 
thereof  against  all  lawful  claimants,  put  it  into  a  condition  fit  for  the  purpose  for 
which  he  lets  it,  and  repair  all  deteriorations  thereof  not  occasioned  by  the  fault 
of  the  hirer  and  not  the  natural  result  of  its  use. 

History:     Enacted  March  21,  1872. 


1.  CommissionerB*  note. 

2.  I^mages  for  personal  injury  to  hirer. 

3.  Implied  warranty  of  fitness. 

4.  Possession  exclusively  in  hirer. 

5.  Beal  property — Bight  of  lesseo  to  quiet  pos- 

session of. . 

6.  Trespass  and  trover  not  maintainable  by  letter. 

1m  COailllSSIONEIRS'  NOTB  States  essen- 
tials of  undertaking:  of  letter  to  hirer  as  de- 
duclble  from  Story  Ballm.  ||  888,  888,  889,  as 
follows:  "1.  Delivery  to  hirer  essential,  to- 
gether with  proper  accompaniments  for  its 
use;  2.  The  use  of  the  thing:  by  the  hirer  must 
not  be  obstructed  by  the  letter;  8.  Letter  must 
do  no  act  to  deprive  hirer  of  the  thing:  or  of 
Its  proper  use;  4.  Third  persons  must  not  be 
able  to  disturb  hirer's  possession;  and  6.  The 
letter  must  keep  the  thingr  in  suitable  order 
and  repair  for  its  proper  use." 

S.  DAMAGBS  FOR  PERSOIfAIi  INJURIB8 
OCCASIONKD  BY  UNFITNBSS  are  recoverable 
agralnst  letter. — Home  vs.  Meakln,  115  Mass. 
326,  881  (horse);  Hadley  vs.  Cross,  S4  Vt.  686, 
SO  Am.  Dec  609  (vehicle). 


8.     IMPIilBD      ^flTARRANTr      OP      FITNBSS 

of  thing:  hired  for  purpose  for  which  It  is 
let,  e.  er*  one  who  lets  horse  impliedly  under- 
takes that  animal  is  capable  of  performing: 
journey  for  which  It  is  let. — Columbus  vs. 
Howard,  6  Oa.  218;  Home  vs.  Meakin,  115 
Mass.   826. 

4.  POSSBSSIOH  18  BXCLVSIVBLT  IN 
HIRBR  during:  term  of  lease. — ^Triscony  vs. 
Orr,  49  Cal.  612,  616. 

&  RESAIi  PROPERTT— RIGHT  OP  LBSSEB 
TO  aiTIBT  POSSBSSIOH  OP^— Seo  ante  11927 
and  note. 

••  TRESSPASS  AND  TROVBR  NOT  MAIN- 
TAINABLB  BY  LBTPTBR  for  injury  committed 
by  third  person  during:  term  and  while  hirer 
is  in  actual,  and  U  entitled  to,  exclusive 
possession. — Triscony  vs.  Orr,  49  Cal.  512, 
617. 

AetloB  by  bailor  at  balies. — See  note  1  Am. 
Deo.   687,   688. 

As  to  trespass  aiuue  davsiim  freslt  by 
lessor  for  vrronsfnl  entry  on  land  dnrlns  temny 

see  ante  1 1927  and  note  pars.  64-68. 


§  1956.  OBDINABY  EXPENSES.  A  hirer  of  personal  property  must  bear  all 
such  expenses  concerning  it  as  might  naturally  be  foreseen  to  attend  it  during  its 
use  by  him.    All  other  expenses  must  be  borne  by  the  letter. 

History:     Enacted  March  21,  1872. 


1.  CommiBsioners'  note. 

2.  Expense  of  horse's  sleknesi. 

a  C— 101. 


1.    Commissioners'  note  cites  Harrington  vs. 
Bnyder,    8    Barb.    <N.    T.)    S80;    Hanfor4    vs. 


HtK^^tMBB       <MM)  BXPBNSBS — RBTURIf    OP   THING    HIRIBD. 
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Palmer,  2  Brod.  ft  B.  869,  6  Enff.  C  !•.  182,  84 
Rev.  Rep.  272;  Story  Ballm.  It  3S8,  389. 

8.  BxpeiMe  of  horse's  slckncssy  If  without 
fault  of  hirer.  It  becomes  disabled  by  lameness 
or   sickness   durlngr  continuation   of  bailment 


devolves  upon  letter.— lieach  vs.  French,  6t 
Me.  389,  81  Am.  Rep.  296.  See  Eastman  vs. 
Sanborn,  85  Mass.  (8  Allen)  694,  81  Am.  Dec 
677;  Harrington  vs.  Snyder,  S  Barb.  (N.  Y.> 
880. 


§  1957.  EXTBAOBDINABY  EXPENSES.  If  a  letter  fails  to  fulfil  his  obli- 
gations, as  prescribed  by  section  nineteen  hundred  and  fifty-five,  the  hirer,  after 
giving  him  notice  to  do  so,  if  such  notice  can  conveniently  be  given,  may  expend 
any  reasonable  amount  necessary  to  make  good  the  letter's  default,  and  may  re- 
cover such  amount  from  him. 

History:     Enacted  March  21,  1872. 


CommUstonera'  note  says:     "Thus  the  hirer  ton  vs.  Snyder,  S  Barb.  <N.  T.)  880;  Isbell  tsu 
of    an    animal    may    recover    the    expense    of  Norvell,  4  Oratt.  (Va.)  176;  see,  however.  Red- 
necessary   medical   attendance   and    extra   ac-  dinff  vs.  Hall.  1  Bibb  <Ky.)  686.*' 
commodations   during   its   sickness. — Harrlngr- 

§  1958.  EETTTSN  OF  THINO  HIRED.  At  the  expiration  of  the  term  for  which 
personal  property  is  hired,  the  hirer  must  return  it  to  the  letter  at  the  place  con- 
templated by  the  parties  at  the  time  of  hiring ;  or,  if  no  particular  place  was  so 
contemplated  by  them,  at  the  place  at  which  it  was  at  that  time. 

History:     Enacted  March  21,  1872. 


1«  Accrual  of  cause  of  action  for  breach  of 
covenant. 
2, 8.  Common  law  declared — Commissioners'  note. 

4.  Death  of  animal  hired. 

5.  Escape  of  animal  hired. 

6.  Estoppel  of  hirer  to  deny  letter's  title. 

7.  Express  promise  to  pay  for  thing  if  lost. 

8.  Forcible  taking  by  stranger. 

9.  Lease  of  land  with  live  stock  thereon — ^In- 

crease of  animals. 

10.  Natural  and  irresistible  eansee  excuse  non- 

return. 

11.  "Term"  defined. 

12.  Title  of  letter  is  not  devested. 

13.  Unlawful  detainer  of  real  property. 

1.  ACCRUAL  OF  CAVSB  OF  ACTIOBT  FOR 
BREACH  OF  COTBNANT. — Where  the  hirer 
agrees  at  expiration  of  term  to  return  leased 
furniture,  etc.,  action  by  letter  before  end 
of  term  ia  premature. — Fratt  vs.  Hunt,  108  CaL 
288,   292,   41   Pac.    Rep.   18. 

See  ante  1 1929  and  note  par.  2. 

S.  COMMON  ULUr  DBCIiARBDi  section 
merely  announcln£r  rule  which  courts  have 
enunciated  independently  of  statute. — See 
Palmtaff  va.  Doutrick,  59  Gal.  164,  48  Aul  Rep. 
245. 

8.  COMMISSIONBRS*  NOTB  cites  Bdw. 
Bailm.  §  88S,  notes  204;  Story  Bailm.  9f  414, 
415;  and  declares  that  same  rule  applies  here 
as  to  other  bailments. 

4.     DBATH  OF  ANIBIAIj  HIRBD  not  due  to 

failure  to  use  ordinary  care  for  Its  preserva- 
tion excuses  hirer's  failure  to  return  it — See 
Welch  vs.  Mohr,  93  CaL  871,  28  Pac.  Rep. 
1060   (horse).     Kt«    Younff  vs.  Bruces,   6  Litt 


324.  Mo.  Buls  vs.  Cook,  60  Mo.  891,  892.  If.BI* 
Waldo  vs.  Beckwith,  1  N.  M.  97.  Ta.  Harris 
vs.  Nicholas,  6  Munf.  487. 

6.  ESCAPB  OF  HmSD  AlflMAL  without 
any  fraud  on  part  of  hirer  excuses  his  failure 
to  make  return. — ^Perkins  vs.  Reeds,  8  Mo.  88» 

S.     Bstoppel  of  hirer  to  deny  letter**  title. — 

See  ante  1 1948  and  note  par.  84. 

7.  ESxprcse  promleo  to  pay  for  thlasr  If 
loot. — See  ante  11928  and  note  par.  9. 

8.  FORCIBLB   TAKING   BY   STRANGBR 

will  excuse  hirer's  failure  to  return. — ^Watklno 
vs.  Roberts,  87  Ind.  167  (horse  taken  by  sol* 
diers). 

0.  LBASB  OF  liAlfD  WITH  LITB  STOCK 
THBRBON  with  covenant  on  part  of  lessee 
that  such  live  stock  shall  be  increased  and 
kept  up  to  stipulated  number  and  that  such 
number  shall  be  turned  over  to  lessor  at  end 
of  term  binds  lessee  to  turn  over  such  number 
at  all  events,  reerardless  of  his  Inability  to  do 
so  by  exercise  of  reasonable  care  and  proper 
husbandry. — In  re  Bstate  More,  121  CaL  609» 
618,  64  Pao.  Rep.  97. 

10.  ALIi  BTATURAIi  AND  IRRBSISTIBIiB 
CAU9BS  BXCI7SB  NON-RBTURN  by  hirer,  as 
where  boat  is  frosen  up  in  ice.— -McEvers  vs. 
Steamboat  Sansamon,  22  Mo.  187,  191. 

11.  *T^rm*>  doflnod.— See  ante  11926  and 
note  par.    61. 

U.     TITIiB  OF  LBTTER  IS  NOT  DBVBSTBI> 

by  contract  of  hiring. — See  Robinson  vs.  Haas,. 
40  Cal.  474,  479  (bailment  for  benefit  of  both 
parties). 

IS.     Unlawfal    detainer    of    real    property*—^ 

See  Code  Civ.  Proc.  S1161  and  note. 


§  1959.  CHABTEB  PABTY,  WHAT.  The  contract  by  which  a  ship  is  let  i» 
termed  a  charter  party.  By  it  the  owner  may  either  let  the  capacity  or  burden  of 
the  ship,  continuing  the  employment  of  the  owner's  master,  crew,  and  equipments^ 
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or  may  surrender  the  entire  ship  to  the  charterer,  who  then  provides  them  himself. 
The  master  or  a  part  owner  may  be  a  charterer. 

History:     Enacted  March  21,  1872. 


1.  Charterer's  liability  for  repairs  and  suppUes 

during  voyage. 

2.  Contract  of  affreightment. 

3.  Commissioners'  note. 

i.  Liability  for  safety  of  ship. 

1.  Charterer's  NabllltT  for  repairs  and  mup» 
plies  during  royaffe. — See  ante  S  965  and  note. 

a.  CONTRACTT  OF  AFFRBIGHTMBNT  la 
name  eriven  contract  when,  accordlnsr  to  char- 
ter party,  owner  lets  only  carrying  capacity 
of  ship  and  not  ship  itself,  and  under  such 
contract  the  freigrhter  Is  not  clothed  with 
character  or  lesral  responsibility  of  ownership 
nor  is  ownership  devested;  and  master,  when 
he  rigrhtfully  obtains  possession  of  cargro  for 
purpose  of  carriagre.  is  entitled  to  retain  pos- 
session until  his  duty  has  been  dischargred,  or. 
If  from  any  cause  carriagre  Is  dispensed  with, 
until  lien  has  been  extlngruished  by  payment  of 
freigrht  and  chargres  or  other  equivalent. — 
Hayes  vs.  Campbell,  66  Gal.  421,  425,  426,  26 
Am.  Repb  42. 

As  to  oarrleiHi  Urns  for  tg^im^tmm^  see  post 
12144  and   noteu 

a.    GOHMlSSIOlflBav  HOTB  oitea  CUrkson 


vs.  Edes,  4  Cow.  (N.  T.)  470;  Marcardier  vs. 
Chesapeake  Ins.  Co..  12  U.  B,  (8  Cr.)  39.  49.  bk> 
2  Lb  ed.  481;  and,  quoting:  from  last  case, 
says:  "  'Person  may  be  owner  for  the  voyagre 
who  by  a  contract  with  the  general  owner 
hires  the  ship  for  the  voyagre,  and  has  the 
exclusive  possession,  command,  and  navigra- 
tion  of  the  ship,'  but  when  the  general  owner 
retains  these,  and  oontracta  to  carry  a  eargro 
on  frlORht  for  the  voyagre,  it  is  affrelshtment 
sounding:  in  covenant.  In  the  first  case  the 
g:eneral  freig:hter  Is  responsible  for  the  master, 
in  the  latter  the  g:eneral  owner  la  liable." 
— ^Edw.  Bailm.  489,  649,  660;  1  Pars.  Mar.  Law 
229  et  seq. 

4.     LIABIIilTr    FOR    8AFI3TT    OF    SHIP    la 

not  incurred  by  charterer  under  charter  party 
by  which  he  is  to  pay  freigrht  at  fixed  rates  on 
eargro  when  delivered,  and  entire  control  and 
managrement  of  vessel  and  loading:  and  unload- 
ing: of  carg:o  are  in  hands  of  manag:ingr  owner, 
who  ae:ree8  to  keep  vessel  tig:ht,  stanch,  and 
well-fitted,  etc. — Kerry  vs.  Pacific  M.  Co.,  121 
Cla.  664,  6€2,  669,  €€  Am.  St.  Rep.  66,  64  Pao. 
Rep.  22. 


TITLE  VL 
6EBYICB. 
Chapter  L    Sirvigb  with  Eicplotment,  H  1965-2003. 

II.     PaBTIOTTLAB  ElCPLOTKINTS,  9S  2009-2072. 

IIL    BxRvzos  WITH0X7T  Ekflotmsmt,  112078,2079. 

CHAPTER  L 

8BRVICB   WITH  BMPIiOTMENT. 

Article  I.    Definition  of  Employment,  9 1960. 

II.    Obligations  of  the  Employer,  {§  1969-1971« 

III.  Obligations  of  the  Employee^  §§1975-1992. 

IV.  Tarmination  of  Employment,  §§  1996-2003. 


ARTICLE  L 

DEFINITION  OF  EMPLOYMENT, 
i  1965.    Employment,  what. 

§  1985.  EMPLOYMENT,  WHAT.  The  contract  of  employment  is  a  contract  by 
"Which  one,  who  is  called  the  employer,  engages  another,  who  is  called  the  employee^ 
to  do  something  for  the  benefit  of  the  employer,  or  of  a  third  person. 

HIatpry:  Enaeted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  412,  held  imconstitational,  see  history, 
§4  ante. 


1,2.  Attorney  for  eorporatioii — Employment  of 
by  president. 
8.  Contract  of  employment,  what  is. 
4.  Employees — ^When  of  gennral  eontraetor  and 
not  of  subcontractor. 


5.  Employee's  bond — ^Effect  of  request  for. 

6.  No  distinction  between  "servant"  and  **! 

ployee." 

7.  Besolution    of    employment   by    amnicipal 

trustees — ^Effect  of« 
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Am  im  eonmiiinitmmmUtr  of  statatca  laterfer- 
to«  with  tkm  rimht  to  aoatnct  with  cmeh 
othoTf  see  monographic  note  62  Am.  St  Rep. 
176;  alio  HENlfING'0  OlBlf.  LAWS,  not«  pp. 
417-419. 

A«  to  partBcrshlp  «■  dtettosvbihed  fnmi  oat- 
ploTBioatf  •••  post  12896  and  nota. 

!•  ATTORNEY  MAT  BID  BHPLOYBD  FOB 
A  OOnPORATlON  BY  THB  PRBSIDENT  or 
othar  head  of  corporation. — Btreetan  va  Rob- 
inson, 102  Cal.  642,  646,  86  Pac.  Rep.  946.  See 
Pixley  vs.  Western  Paa  R.  Co.»  ZZ  CaL  188,  91 
Am.  Dec.  628;  Crowley  va  Genesee  11.  Co.,  66 
CaL  878:  Western  Bank  vs.  Oilstrap,  46  Ma 
419;  Turner  vs.  Chilllcotha  4k  D.  M.  C.  R.  Ca, 
61  Mo.  601;  Southffate  vs.  Atlantic  4k  P.  R.  Co., 
61  Mo.  89;  Mumford  vs.  Hawkins,  6  Den.  (N. 
T.)  866;  American  Ins.  Co.  vs.  Oakley,  9  Pai^a, 
Ch.   (N.  T.)   496,  88  Am.  Dec  661. 

1.  Contract  may  ha  made  In  hehalf  of  eor« 
poratlon  by  Its  prealdenty  superintendent,  and 
manaffinflr  avent  with  party  for  his  employ* 
ment  in  mines  belonsrinflr  to  corporation,  and 
such  contract  does  not  have  to  ba  under  seal 
of  the  corporation.— -Crowley  va  Genesee  M. 
Co.,  66  Cal.  878,  876. 

a.     OONTRAGT     OF     BBIPLOTMBlfT— What 

Is^— Contract  by  which  first  party  agreed  to 
pay  second  party  certain  monthly  aalary,  and 
second  party  a^read  to  devote  his  whole  time 
and  energies  to  employment  for  period  of  not 
less  than  ten  years,  it  beingr  agreed  that  busi- 
ness should  be  afterwards  incorporated,  and 
second  party  to  have  one- tenth  interest  there- 
in, should  he  carry  out  agreement,  said  inter- 
est to  revert  to  first  party  upon  second  party's 
failure  to  do  so,  and  in  case  of  death  of  second 
party  before  expiration  of  five  years,  he  hav- 
ing fulfilled  all  conditions  of  agreement  up  to 
that  time,  one  half  of  said  one-tenth  interest 
in  such  case  to  go  to  heirs  of  second  party,  is 
contract  of  employment  at  agreed  price  per 
month. — Stone  va  Bancroft,  118  Cal.  668,  666, 
44  Pac.  Rep.  1069. 

4,  BMPLOYBBS — ^Whaa  of  general  contrao* 
tor  and  not  of  •■heontmotor. — Where  general 
contraotor  for  building  of  house  ontorod  Into 


subcontract  with  another,  by  which  latter  was 
to  do  all  brickwork,  and  subcontractor  pro- 
posed to  general  contractor  he  allow  his  (sub- 
contractor's) idle  men  to  excavate  certain 
areas,  for  which  subcontractor  would  pay  their 
wasres,  to  be  repaid  to  him  by  general  con- 
tractor, which  was  assented  to  by  general 
contractor,  and  thereupon  subcontractor's 
men  went  to  work  under  directions  and  con- 
trol of  general  contractor,  such  employees, 
while  80  employed,  were  employees  of  general 
contractor,  and  not  of  subcontractor. — Cotter 
va.  Lindgren,  106  CaL  602,  607,  46  Am.  St.  Rep. 
866,  89  Pac.  Rep.  950. 

6.  BMPLOYBB'S  BOND— Bffect  of  request 
for. — ^Mere  request  to  employee  that  he  give 
bond  for  faithful  performance  of  his  duties  as 
such,  after  he  had  entered  upon  his  employ- 
ment, nothing  being  said  about  it  before,  and 
filling  out  of  blank  application  for  bond  by 
employee  at  request  of  employer,  does  not  make 
giving  of  such  bond  one  of  terms  of  contract  of 
employment,  nor  vary  terms  of  such  contract. — 
Rosenberger  va  Pacific  Coast  R.  Co.,  Ill  Cal. 
818,  818,  48  Pac  Rep.  968. 

«.  NO  DISTINCTION  BBTWBEN  «SERV- 
ANT"  AND  »BMPIiOYBB.»»— Under  title  VI, 
entitled  "Service"  (Civ.  Code  1 1965  et  seq.), 
there  is  no  necessary  distinction  between  terms 
"servant"  and  "employee";  title  deals  with 
three  classes  of  services  and  obligations  of 
employer  and  employee  towards  each  other. — 
White  vs.  City  Alameda,  124  Cal.  96,  98,  66  Pac. 
Rep.  796. 

7.  RBSOLUTION  OF  THE  TRUSTEES  OF 
A  MUNICIPAL  CORPORATION  of  fifth  class 
appointing  one  to  be  driver  of  citsr's  street 
wagon  and  to  take  care  of  city's  horses  did 
not  constitute  party  so  appointed  city  ofl3cer, 
nor  amount  to  anything  more  than  minute 
entry  by  city  in  its  proceedings  that  it  had 
hired  plaintiff  to  do  work  at  monthly  compen- 
sation stated  in  resolution. — ^White  vs.  City 
Alameda.  124  Cal.  96.  97,  66  Pac.  Rep.  795  (dls- 
tlngnlshtng  People  ex  reL  Madden  vs.  Stratton, 
88  CaL  888). 


ARTI(3LB  n. 

OBUQATIONS  OF  THB  BICPLOTBR. 

1 1909.    ^Vhen    emplojtr   most   indemnif  j   am-     1 1971*    EmploTer  to  indamnify  for  Us  own  ne^ 

plo^M.  ligenea. 

1 1970.    ^hen  not 

§  1969.  WHEN  EMPLOYER  MUST  INDEMNIF7  EMPLOYEE.  An  employer 
must  indemni^  his  employee^  except  as  prescribed  in  the  next  section,  for  all  that 
he  necessarily  expends  or  loses  in  direct  consequence  of  the  discharge  of  his  dnties 
as  such,  or  of  his  obedience  to  the  directions  of  the  employer,  eyen  thongh  nnlawfol, 
unless  the  employee,  at  the  time  of  obeying  such  directions,  belieyed  them  to  be 

uniavrfuL  History:    Enacted  March  21,  ISTt. 

A»»Ue«,  altea,   iiiaaUaia»  MieR««  t%  ate^  Aa  ta  swpleni%  Itehllltr  ta  hd 

In:    Browa  va.  CaaUral  Paa.  R.  Co^  Ct  CaL  1T1«  ge^esally,  aaa  §  19T«  and  nota^ 

178»  ;  Pae«  Rep.  44T.  t  Id.  tit  (ottad  and  ap*  Aa  ta  iiaijls j  ■■"a  liaMlity  Ssr  Mi 

piled).  «aaea  ta  kla  iMpliyff,  sea  poat  §  If 71  and  cote. 
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§  1970.  WHEN  NOT.  An  employer  is  not  bound  to  indemnify  his  employee  for 
losses  suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the  negligence  of  another  person  em- 
ployed by  the  same  employer  in  the  same  general  business,  unless  the  negligence 
causing  the  injury  was  committed  in  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employee,  or  unless  the  employer  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employee. 

History:    Enacted  March  21,  1872;  amended  March  20,  1903,  Stats,  and 
Amdts.  1003,  p.  256. 


I.    In  General. 

1.  Applied,  cited,  eonatmed,  referred  to, 

etc. 

2.  Assignment  of  contract — Effect  of* 
3, 4.  Duties  of  master  in  general. 

5,6.  Duties  of  railroad  company. 

7.  Same — Crossing  private  road. 

8.  Employee  must  exercise  his  facultiea. 

9.  Lessee  of  cabin  on  boat — Bights  aa  to 

injuries. 

10.  Master  liable  for  reasonable  skill  and 

prudence. 

11.  Same— Selection  of  agent. 

12-14.  Master's  liability  for  servant's  negU- 
gence — Selection  and  control. 

15.  Same — ^Effect  of  right  of  third  party 

to  remove  employees. 

16.  Same — Effect  of  governmental  control 

of  work. 

17.  Moral  obligation  of  master  for  serv- 

ant's injuries. 

n.  Duty  of  Employer  to  Furnish  Safe  Machin- 
ery, Tools  and  Appliances,  and  to  Keep  in 
Bepair. 

18.  Hoisting  apparatus — ^Liability  for  fall- 

ing of. 
19,20.  Improper    use    of    machinery — Master 

not  liable. 
21-23.  Master  must  supply  safe  machinery  and 

appliances. 
24.  Same — Need    not    furnish    safest    or 

latest. 
25,26.  Same — Must     be     reasonably     saf^^ 

Keeping  in  repair. 

27.  Same — ^Beasonable  or  ordinary  care. 

28.  Same — Same — Not    liable    for    defect, 

when. 

29.  Sam&--Same — ^Not  liable  for  accident, 

when. 

30.  Same — Injury  occasioned  l^  other  ma* 

chinery. 
31-33.  Master  must  keep  in  repair. 

34.  Same— <;ontinuous  use,  without  imputa* 

tion  of  negligence. 
35-37.  Same — Machinery  must  be  inspected. 

38.  Bule  of  employer  relieving  him  of  obli- 

gations, void. 

m.    Duty  of  Employer  to  Furnish  Safe  Place 
to  Work  In. 

39.  Boilers. 

40.  Breakwater  or  jetty. 

41.  Duty  of  master — ^Defenses. 

42,43.  Employee  must  keep  in  proper  place. 

44.  Hatchways  on  vesseL 

45.  Imputed  knowledge — ^Doctrine  of. 

46.  Bailroad  roadway. 


47.  Servant's  right  of  presumption* 

48.  Tunnel. 

49.  Water-closet. 

IV.    Liability  Where  Place  or  Appliances  Were 
Built  or  Adjusted  by  Employee. 

50.  Breakwater  or  jetty. 

51.  Employer   not   liable  when   employees 

construct  appliances. 

52.  Same-— Bule  does  not  apply,  when. 

53.  Failure   to   place   stakes  in   loops   on 

freight  cars. 

54.  Falling  from  tree  voluntarily  climbed. 

55.  Lumber  pOe. 

56.  Machinery  for  unloading  vesseL 

y.    Master's     Duty    to    Instruct    and    Warn 
Servant. 

57,58.  Dangerous  Work. 

59.  Same — Inexperienced  workmen. 

60.  Same— Same— Foreman's     wrong     in- 

structions. 

61.  Electric   company — ^Inexperienced   line- 

men. 
62,63.  Inexperienced      employee  —  Dangerous 
machinery. 

64.  Mill-hand. 

65.  Minor  employee. 

66.  Same — Working  on  rip-saw. 

67.  Bailroad — Inexperienced  engineer. 

YI.    Assumption   of  Bisk  by  Servant  or  Em- 
ployee. 

68-72.  Assumption  of  ordinary  risks. 

73-75.  Or  of  which  servant  had  knowledge. 
76.  Same — Minor. 

77-80.  Same — And  of  the  danger  or  risk. 

81-87.  Same — Effect   of    servant's   knowledge 
of  risk. 

88, 89.  Same— Assumption  of  risk  depends  on, 
what. 

90, 91.  Same — Machinery  or  tools  used  in  man- 
ner not  intended  for. 

92.  Brakemen — Defective    trestle— No    as- 

sumption of  risk. 

93.  Extrahazardous   risks — ^Assumption   of. 

94.  Magee  vs.  North  Pac  C.  B.  Co.  criti- 

cized. 

95.  May  contract  to  assume  risk. 
96-98.  Bisks  incident  to  acts  or  omissions  of 

fellow-servants. 
99.  Bisks  incident  to  acts  of  principal. 
100.  Servant  may  assume,  what. 
101, 102.  Servant  may  continue  work,  when. 
103-106.  Servant  may  not  continue  work,  when. 

107.  Same — Question  for  jury. 

108.  Servant's  duty  as  to  discovery  of  de- 

fects. 

109.  Servant  chargeable  with  notice,  when. 
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VIL    Independent  Contractors — Master  not  lia- 
ble ior  Negligence  of. 

110,111.  Who  are— Control  of  work. 

112.  Same — Same — Contractors   for   dam. 

113.  Same— Plumbing  fLnsu 

114.  Same — Stair-builders. 


VnL  Master  Bight  to  Delegate  His  Bnties— 
Distinction  Between  Vice-Principals 
and  Fellow-Servants. 

115-125.  Distinction  between  fellow-servant  and 
vice-principal  or  agent. 

126-180.  Master  cannot  delegate  a  dut^  and  es- 
cape liability. 
131,132.  Same— What  are  these  duties. 

IX.    Fellow-Servants — ^Who  Are. 

133.  Conductor  and  track  walker. 
134, 135.  Construction  of  section. 

136.  Conductor  and  head  brakenuuu 

137.  Foreman  of  mine  and  miner. 

138.  Electric  lineman  and  his  foreman. 

139.  Engineer,     conductor,     foreman,     and 

brakeman. 

140.  Engineer  of  mine  and  miners. 

141.  Section  foreman  and  section  hand. 

142.  Grade  of  work  immaterial. 

143.  Engineer  of  steamboat  and  oiler. 

144.  Foreman  and  painters. 

145.  Foreman  of  gang— Selection  of  tools. 

146.  Mate  and   employee  in   steward's   de- 

partment. 

147.  Men  in  different  crews. 

148.  Bepairer  of  elevator  shaft  and  elevator 

operator. 

149.  Foreman  and  laborer  in  quarry. 

X    Fellow-Servants — ^Who  Are  Not. 

150.  Assistant  foreman  of  shop    and    boj 

under  his  control. 

151.  Brown  vs.  Bennett  criticized. 

152.  Carpenters   and   hod-carriers. 

153.  Engineer  and  general  manager. 

154.  Foreman    of    sewer    construction    and 

laborers. 

155.  Foreman  and  men  unloading  vesseL 

156.  Materialman  and  train  dispatcher. 

157.  Person    having    charge    of    employing 

men  and  men  employed. 

158.  Boadmaster  and  men  under  him. 

159.  Superintendent  of  mine  and  miners. 

160.  Tinner  employed  in  mine  and  miners. 

XI.    Master — ^Liability    to    Servant    for    Negli- 
gence of  Fellow-Servant. 

161.  Master   not    liable    for    negligence   of 

fellow-servant. 
162, 163.  Same — ^Unless   negligent  in   employing 

him. 
164.  Same— Same — Presumption  as  to. 
165, 166.  Same— Or  retaining  him. 

167.  Same— Child    Injured. 

168.  Same — Even  though  machinery  be  de- 

fective, 

169.  Same — Even   though  master  be  negli- 

gent. 

170.  Same — Injury  to  miner. 

171.  Same — Men  hired  to  give  warning. 

172.  Same — No    distinction    from    different 

grades  of  employment. 

173.  Same — Bailroad  company, 

174.  Same  —  Same  —  Conductor    and    bead 

brakeman. 


175.  Same — Bule    not    altered   in    ease    of 

child. 

176.  Same— ^IJnloading  eoaL 
177,178.  Master  liable  if  ahio  negligent. 

179.  Same— Child  injured. 
180, 181*  Same — Cannct  retain  ineompetent  serv- 
ant. 

182.  Same — Employee  af tervrards  becoming 

incompetent. 

183.  Same — Same— But    injuries    must    re- 

sult from  such  incompetency. 

XII.    Employee's   Bight   to    Compensation   for 
Services. 

184.  Agent  at  monthly  salary. 

185.  Construction  of  contract. 

186.  Contractor  as  superintendent. 

187.  Discharge  without  cause. 

188.  Employee  procuring  another  to  do  the 

work. 

189.  Employer  personally  liable,   when. 
100,191.  Employed  for  certain  time — Quantum 

meruit. 

192.  Gratuitous  services. 

193.  Presumption  from  proof  of  services. 

194.  Labor  contract  terminated  by  employer 

— ^Bights  of  employee. 
195,196.  Services  not  performed— No  work  fur- 
nished. 

197.  Son  working  for  father  after  majority. 

198.  Wages  at  discretion  of  employer — ^No 

action  for. 

L     IN  GBNERAU 

1.  APPLIBD,  CITESD,  CONSTRUE2D,  RB3- 
FKRRBD  TO,  etc.,  in:  Collier  vs.  Steinhart, 
61  Cal.  116,  117  (referred  to);  McLean  vs.  Blue 
Point  a.  M.  Co.,  51  Cal.  265,  257  (construed); 
McDonald  vs.  Hazletine,  63  Cal.  36,  86  (ap- 
plied); Beeson  vs.  Green  Mt.  G.  Min.  Co.,  67 
Cal.  20,  29  (applied),  31  (construed);  Mc- 
Kune  vs.  California  a  R.  Co.,  66  Cal.  802, 
304.  5  Pac.  Rep.  482  (applied);  Brown  vs.  Cen- 
tral Pac.  R.  Co.,  68  Cal.  171,  173  (applied).  176 
(construed),  7  Pac  Rep.  447,  8  Id.  828;  Kevern 
vs.  Providence  G.  &  8.  M.  Co.,  70  Cal.  392,  894, 
11  Pac.  Rep.  740  (construed) ;  Stephens  vs.  Doe, 
73  Cal.  26,  28.  14  Pac.  Rep.  378  (construed); 
Fa&undes  vs.  Central  Pac.  R.  Co.,  79  Cal.  97, 
99.  21  Pac.  Rep.  437,  8  I*  R.  A  824  (applied); 
Conerrave  vs.  Southern  Pac.  R.  Co.,  88  Cal.  860. 
867  (construed),  368  (cited),  871  (construed), 
26  Pac.  Rep,  175;  Beasley  vs.  San  Jose  P.  P. 
Co.,  92  Cal.  388,  392,  28  Pac  Rep.  485  (applied); 
Loner  vs.  Coronado  R.  Co.,  96  Cal.  269.  273,  31 
Pac  Rep.  170  (applied);  Daves  vs.  Southern 
Pac.  Co.,  98  Cal.  19,  21  (construed),  22  (ap- 
plied), 26  (applied).  86  Am.  St.  Rep.  183.  32 
Pac.  Rep.  708;  Stevens  vs.  San  Francisco  &  N. 
P.  R.  Co.,  100  Cal.  564,  664,  86  Pac  Rep.  165 
(referred  to);  Livingston  vs.  Kodlak  P.  Co., 
103  Cal.  268,  264,  87  Pac  Rep.  149  (construed); 
Gier  vs.  Los  Angeles  C  B.  R.  Co..  108  Cal.  129, 
132,  41  Pac.  Rep.  22  (construed);  Callan  vs. 
Bull,  118  Cal.  693,  601,  45  Pac  Rep.  1017  (ap- 
plied); Mann  vs.  O'Sullivan.  126  Cal.  61,  64 
(construed),  66  (referred  to),  77  Am.  St  Rep. 
149,  58  Pac  Rep.  375;  Donovan  vs.  Ferris,  128 
Cal.  48,  63,  79  Am.  St.  Rep.  26,  60  Pac  Rep.  619 
(construed);  Gribben  vs.  Yellow  A.  M.  &  M. 
Co.,  142  CaL  248,  266,  76  Pac  Rep.  839  (ap- 
plied). 
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Aa  to  Ileiui  for  lalNir  and  — fvlc€%  lee  post 
f  i  3052.  3061.  8065  and  notes. 

Aa  to  who  aro  Ttec-prtaelpala,  see  mono- 
graphic notes  41  Am.  St.  Rep.  94;  75  Am.  St. 
Rep.  584. 

As  to  who  are  fellow-acrraBta,  see  mono- 
Crraphlc  notes  by  Robert  Desty.  8  lb  R.  A.  669; 
4  L.  R.  A.  793;  6  U  R.  A.  786;  7  I*  R.  A.  600;  18 
L.  R.  A  792.  817;  and  by  a  B.  Labatt.  50  U  R. 
A  417. 

As  to  who  are  not  fellow-serranta,  employ- 
eea  of  railways,  see  monographic  note  68  Am. 
Rep.  621. 

As  to  fellow-aerrants,  who  are,  and  who  are 
not,  see  monofirraphio  notes  16  Am.  Rep.  496; 
63  Am.  Rep.  45. 

As  to  aasninptlon  liy  serrant  of  risk  In  sen- 
oral,  see  monographic  notes  by  Robert  Desty. 
1  L.  R.  A.  131;  4  L.  R.  A.  51;  6  U  R.  A.  76;  18 
L.  R.  A.  874. 

As  to  risks  known  or  ordinarily  laeldcnt  to 
•errlee,  see  monographic  notes  by  Robert 
Desty,  4  Lk  R.  A  61;  and  by  C.  B.  Labatt*  47 
Lb  R.  A  161-201. 

As  to  n&lners'  assumption  of  risks,  see  mono- 
graphic note  by  Robert  Desty  in  8  Li.  R.  A. 
490. 

As  to  liability  of  nuuiter  for  nesllgenee  of 
fellow-serrants,  see  monographic  note  86  Am. 
Dec.  279,  and  monographic  notes  by  Robert 
Desty,  1  Lr.  R.  A.  488;  8  L.  R.  A.  669;  4  U  R.  A. 
793;  18  L.  R.  A.  792. 

Aa  to  doty  of  master  to  servant,  see  mono- 
graphic note  76  Am.  St.  Rep.  691. 

As  to  right  of  recovery  by  employee  accept- 
lag  extrataaaardovs  duties,  see  monographic 
note  97  Am.  St.  Rep.  884. 

As  to  liability  of  master  to  servant — General 
rales,  see  monographic  note  8  Am.  Rep.  147. 

As  to  liability  of  master  to  servant  volun- 
teering upon  a  duty  with  which  he  Is  not 
eharged,  see  monographic  note  86  Am.  St.  Rep. 
€22. 

a.     ASSIGNHnSNT  OF  CONTRACT— EFFECT 

OF. — Where  laborer  is  employed  by  corpora- 
tion through  its  superintendent  to  work  under 
superintendent,  corporation  cannot  escape  lia- 
bility for  its  duties  towards  such  laborer  so 
employed  by  assigning  contract  under  which 
work  Is  being  done  to  superintendent,  unless 
such  laborer  is  duly  notified  of  such  assign- 
ment and  continues  to  work  after  being  so 
notified. — Donnelly  vs.  San  Francisco  B.  Co., 
117  Cal.  417.  422.  49  Pac.  Rep.  669. 

8.     DUTIES    OF    MASTER    IN.    GENERAL. — 

Duties  which  master  owes  to  his  servants,  and 
which  duties  he  must  perform,  are  to  furnish 
suitable  machinery  and  appliances  with  which 
services  are  to  be  performed,  to  exercise  or- 
dinary care  in  selection  and  retention  of  suffi- 
cient and  competent  servants,  and  generally 
to  make  such  provision  for  the  safety  of 
employees  as  will  reasonably  protect  them 
against  dangers  incident  to  their  employment. 
— Skelton  vs.  Pacific  I*  Co..  140  Cal.  507,  611, 
74  Pac.  Rep.  IS. 

4,     Master's   duties  to  his  employees  are  to 

supply  them  with  suitable  appliances  for  their 
labor;  to  afford  them  reasonably  safe  place  in 
which  to  perform  their  tasks,  and  to  use  due 
care  In  selection  of  fit  and  competent  fellow- 


employees. — Callan  vs.  Bull,  118  Cal.  698,  608, 
46  Pac.  Rep.  1017;  Donnelly  vs.  San  Francisco 
B.  Co.,  117  Cal.  417,  428.  49  Pac.  Rep.  669. 

6.     DUTIES     OF     RAII4ROAD     COBiFAirr. — 

Duties  which  a  railroad  corporation  owes  to 
its  servants  ana  which  it  is  required  to  per- 
form are  to  furnish  suitable  machinery  and 
appliances,  and  to  keep  them  in  repair  and 
order;  to  exercise  ordinary  care  in  the  selec- 
tion and  retention  of  sufficient  and  competent 
servants;  to  properly  conduct  the  business  in 
which  the  servant  is  employed,  and  to  make 
such  provision  for  the  safety  of  employees  as 
will  reasonably  protect  them  against  the  dan- 
gers incident  to  their  employment. — Daves  vs. 
Southern  Pac.  Co.,  98  CaL  19.  24,  86  Am.  St. 
Rep.  188,  82  Pac.  Rep.  708. 

6.  Railroad  company  must  furnish  for  its 
employees  suitable  and  safe  roads,  engines, 
cars,  and  appliances  for  conducting  its  busi- 
ness and  select  competent  and  reliable  serv- 
ants, nature  of  business  being  considered. 
When  this  duty  is  performed,  railroad  company 
is  not  liable  for  injuries  to  employees  caused 
by  some  extraordinary  cause  or  condition. — 
Rodgers  vs.  Central  Pac  R.  Co..  67  Cal.  607, 
609,  8  Pac.  Rep.   877. 

T.  Crossing  private  road. — Bridge  company 
operating  temporary  railroad  for  purpose  of 
carrying  rock  and  stone,  crossing  private  road, 
is  bound  to  exercise  ordinary  care  for  safety 
of  its  employees  and  subcontractors  in  crossing 
such  private  road,  and  fact  that  such  road  is 
private  and  not  public  is  immaterial. — Carra- 
her  vs.  San  Francisco  B.  Co..  100  Cal.  177,  181, 
84  Pac.  Rep.  828. 

8.  EMPLOYEE  WORKING  IN  PLACE 
W^ERE  HE  IS  EXPOSED  TO  DANGER  must 
exercise  his  faculties  for  his  own  protection. — > 
Kenna  vs.  Central  Pac  R.  Co.,  101  Cal.  26.  29. 
86  Pac  Rep.  332. 

9.  LESSEE  OF  CABIN  ON  BOAT— Rights  as 
to  Injuries. — One  who  rents  room  or  cabin  on 
steamboat  for  purpose  and  with  privilege  of 
selling  cigars  and  liquors  therein,  he  to  have 
his  transportation  and  board,  and  to  have  sole 
control  of  business  and  profits  thereof,  is  not 
employee  of  steamship  company,  and  his  rights 
as  to  injuries  received  through  negligence  of 
employees  of  company  are  those  of  passenger. 
— Yeomans  vs.  Contra  Costa  S.  Nav.  Co.,  44 
Cal.   71.   88. 

10.  MASTER  LIABLE  FOR  REASONABLE 
SKILL  AND  PRUDENCE.— Relations  of  master 
to  servant  differ  materially  from  those  exist- 
ing between  carrier  and  its  passengers,  for 
instead  of  being  in  any  respect  insurer  of  his 
servants'  safety,  master  is  only  liable  for  that 
reasonable  skill  and  prudence  which  men  exer- 
cise in  transaction  of  their  accustomed  busi- 
ness.— Sappenfield  vs.  Main  St.  &  A  P.  R  Co., 
91  Cal.  48,  55.  27  Pac.  Rep.  690.  See  Warner  vs. 
Erie  R.  Co..  89  N.  Y.  468.  471. 

11.  Selection  of  agent. — Master  must  exer- 
cise care  and  prudence  that  those  in  his  em- 
ployment be  not  exposed  to  unreasonable 
risks  and  dangers,  and  servant  has  right  to 
understand  that  master  will  exercise  that  dili- 
gence in  protecting  him  from  Injury,  and  also 
selecting  agent  from  which  It  may  arise.-* 
Sowdcn  vs.  Idaho  Q.  M.  Co..  55  Cal.  443,  461. 
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IS.  MASTER'S  LIABILirr  FOB  SERV- 
ANT'S BrE:GIiIGBNC]&— SeleetloB  and  eontroL— 

Master*!  liability  for  the  nesli^ence  of  his 
servant  rests  upon  his  rlffht  to  select  servant 
and  to  control  his  work,  and  when  this  selec- 
tion and  control  rests  in  another,  he  is  freed 
from  such  liability,  and  same  principles  gov- 
ern liability  of  contractor  for  an  injury  re- 
sulting from  use  of  defective  materials  in  his 
work;  he  can  be  held  liable  only  when  he  has 
rlsht  of  selecting  materials. — Callan  vs.  Bull, 
lis  Cal.   698,  598.  46  Pac.  Rep.   1017. 

18.  In  order  to  hold  the  master  responsible 
for  the  neff licence  of  servant  he  must  have 
power  of  supervision  of  servant's  conduct.—' 
Cotter  vs.  Lindgrren,  106  CaL  602,  607,  46  Am. 
St.  Rep.  266,  39  Pac.  Rep.  960. 

14.  If  servants  who  did  certain  work  wers 
in  employer's  sreneral  employ  for  other  pur- 
poses, but  not  for  purposes  of  such  particular 
work,  such  seneral  employer  is  not  liable  for 
accident  happeningr  to  any  of  them  while  on 
such  particular  work. — Cotter  vs.  Lindgrren, 
106  Cal.  602,  607.  46  Am.  St  Rep.  256,  89  Pac. 
Rep.  950. 

15.  Effect  of  riflrtat  of  third  party  to  remove 
employees. — Reservation  by  employer  in  con- 
tract of  right  to  remove  any  employees  of  con- 
tractor does  not  relieve  latter  from  liability 
for  neerliflrence  of  his  employees. — Callan  vs. 
Bull,  118  Cal.  698,  599,  45  Pac.  Rep.  1017.  See 
Cuff  vs.  Newark  &  N.  Y.  R.  Co..  85  N.  J.  L. 
(6  Vr.)  17,  10  Am.  Rep.  205;  Beedie  vs.  Rail- 
road Co.,  4  Ex.  244. 

18.     Effect  of  governmental  control  of  work. 

— Contractor  with  United  States  grovernment 
engineer  for  constructing  breakwater  or  jetty 
is  not  relieved  from  liability  for  accident  hap- 
pening to  one  of  his  employees  engaged  on 
said  work  by  fact  that  contract  provided  that 
work  was  to  be  executed  under  supervision 
of  engineer  oificer,  and  that  such  officer  was  to 
prescribe  "order"  in  which  material  should  be 
placed  and  to  "give"  lines  and  levels  to  bo 
used,  and  that  contractor  should  do  work  or 
furnish  materials  as  he  might  be  directed  by 
agent  of  United  States. — Callan  vs.  Bull,  118 
Cal.  698,  699,  45  Pac.  Rep.  1017.  See  Pack 
vs.  New  York,  8  N.  Y.  222;  Hugos  vs.  Railway 
Co.,  89  Ohio  St.  461.  476. 

17.  MORAL  OBLIGATION  OF  MASTER 
FOR  SBRV ANT'S  INJURIES.— Although  mas- 
ter may  be  in  no  way  responsible  for  injuries 
received  by  servant,  there  may  be  under  some 
circumstances  moral  obligation  resting  on 
master  to  furnish  servant  such  assistance  and 
medical  care  necessary  to  relieve  his  suffer- 
ings or  to  save  his  life,  and  if  this  obligation 
is  recognized  and  physician  employed  with 
consent  of  or  by  officer  of  corporation,  and 
performs  services  under  such  employment  for 
Injured  employee,  corporation  employer  Is  re- 
sponsible for  payment  for  such  services.-^ 
Fraser  vs.  San  Francisco  B.  Co..  108  Cal.  79, 
84,   36  Pac.  Rep.  1087. 

II.  DUTY  OF  EMPLOYER  TO  FURNISH 
SAFE  MACHINERY.  TOOLS.  AND  AP- 
PLIANCES.  AND   TO   KEEP   IN   REPAIR. 

18.  HOISTING  APPARATUS  —  Liability  for 
fallinir  of. — Where   employee   was   injured   by 


falling  of  hoisting  apparatus  belonging  to  his 
employer,  liability  of  employer  for  his  em- 
ployee's Injuries  depended  upon  fact  as  to 
whether  method  of  attaching  hoisting  rope  to 
cage  was  defective  and  unsafe  and  whether 
Injury  was  caused  to  employee  by  defect,  also 
whether  employer  knew  or  ought  to  have 
known  of  defect,  and  also  whether  employee 
did  not  know  of  it  or  had  not  equal  means  of 
knowledge. — ^Malone  vs.  Hawley,  46  Cal.  409, 
414. 

10.  IMPROFBR  USB  OF  MACHINERY — 
Master  not  liable. — Employer  is  not  liable  for 
injuries  to  employe*  sustained  by  reason  of 
his  attempting  to  take  towel  from  piece  of 
machinery  on  which  he  had  hung  it  where 
it  was  not  contemplated  machinery  should  be 
used  for  such  purpose,  even  if  such  machinery 
was  defective. — KaufTman  va  Maier.  94  CaL 
269,  278,  29  Pac.  Rep.  481,  18  L.  R.  A.  124.  See 
III.  St  Louis  Works  va  Burke,  12  111.  App. 
869.  Ind.  Jenney  E.  L.  &  P.  Co.  vs.  Murphy, 
115  Ind.  666.  571,  18  N.  E.  Rep.  80.  Kan. 
Union  Pac.  R.  Co.  vs.  Estes,  87  Kan.  715.  736, 
16  Pac.  Rep.  131.  N.  Y.  CahiU  vs.  Hilton. 
106  N.  Y.  512,  18  N.  E.  Rep.  839.  Pa.  Pitts- 
burgh &  C  R.  Co.  vs.  Sentmeyer,  92  Pa.  St. 
276,  87  Am.  Rep.  684. 

20.  If  servant  undertakes  to  use  machinery 
or  instruments  for  purposes  for  which  they 
were  not  designed,  and  for  which  employer 
had  no  reason  to  suppose  they  would  be  used, 
it  is  their  own  fault  or  folly  if  harm  comes 
from  it. — KaufCman  vs.  Maier,  94  Cal.  269,  278, 
29  Pac.  Rep.  481,  18  L.  R.  A.  124;  Grlbben  vs. 
Yellow  A.  M.  &  M.  Co.,  142  Cal.  248.  255,  75 
Pac.  Rep.  839.  See  Felch  va  Allen,  98  Mass. 
572.  575. 

21.  MASTER  MUST  SUPPLY  SAFE  MA- 
CnEIINERY  AND  APPLIANCES.— Duty  of  mas- 
ter is  to  supply  to  servant  safe  appliances  to 
enable  him  to  perform  his  work,  and  not  hav- 
ing done  so,  and  by  reason  thereof  employee 
Is  injured,  employer  is  liable  for  damages, 
whether  wrongful  act  was  result  of  negli- 
gence or  intention  or  other  cause. — Silvelra  vs. 
Iversen.  125  Cal.  266,  269,  67  Pac.  Rep.  996. 

22.  Employer  must  furnish  machinery  and 
appliances  reasonably  suitable  and  safe  for 
employee  to  do  his  work. — ^Burns  va  Sennett, 
99  Cal.  863,  868,  88  Pac.  Rep.  916;  Luman  vs. 
Golden  Ancient  C.  M.  Co.,  140  Cal.  700,  705.  74 
Pac.  Rep.  807. 

23.  Duty  of  railroad  company  la  to  fnmlsli 
proper  appliances,  such  as  whistling-posts  for 
guide  of  engineers,  when  necessary. — Williams 
vs.  Southern  Pac.  Co.,  188  CaL  650.  654,  65  Pac. 
Rep.  1100. 

24.  Need  not  famlsii  safest  or  latest. — Em- 
ployer is  not  bound  to  furnish  for  his  workmen 
safest  machinery  nor  latest  and  best  appli- 
ances, but  if  machinery  or  apparatus  be  of 
ordinary  character  and  reasonably  fitted  for 
purposes  for  which  it  Is  designed,  employer 
in  this  regard  has  fulfilled  his  duty. — Brymer 
vs.  Southern  Pac.  Co..  90  Cal.  496.  49S,  27  Pac. 
Rep.  871;  Sappenfleld  vs.  Main  St  &  A.  P.  R. 
Co.,  91  Cal.  48.  66.  27  Pac.  Rep.  690;  McAlpIne 
vs.  Laydon.  116  Cal.  68,  72.  46  Pac.  Rep.  865. 

25.  Mnst  be  reasonably  safe. — While  it  is 
duty  of  employer  to  furnish   reasonably  safe 
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appliances,  yet  when  he  has  furnished  such 
appliances  as  may  by .  ordinary  care  be  used 
without  dangrer,  or  with  no  more  danger  than 
Is  necessarily  incident  to  character  of  work* 
he  has  dischargred  his  duty.  —  Corletti  vs. 
Southern  Pac.  Co.,  186  CaL  642,  645,  69  Pac. 
Rep.   422. 

2C  Same — ^Miist  keep  In  repair. — See  pars. 
31,  32  this  note. 

27.  Reasonable  or  ordinary  eare. — Reason- 
able care  or  ordinary  care  is  the  measure  of 
employer's  duty  to  his  servants  in  selection 
of  tools,  materials,  etc.,  with  which  and  upon 
which  servant  is  to  labor. — ^Dolan  vs.  Sierra 
R.  Co..  185  Cal.  435,  436,  67  Pac.  Rep.  686. 


28.  Not  liable  for  defeet,  when. — When  em- 
ployer exercises  all  care  and  caution  which 
prudent  man  would  ordinarily  take  for  safety 
and  protection  of  his  own  person  under  same 
circumstances,  he  cannot  be  held  liable  to 
employee  for  consequence  of  defect  in  ma- 
chinery or  appliances  used.  —  Brymer  vs. 
Southern  Pac  Co.,  80  CaL  496,  498,  87  Pac  Rep. 
871. 

2S.  Not  liable  for  aeddenty  wkeiu — ^If  mas- 
ter has  exercised  proper  care  in  selection  of 
appliances — such  care  as  prudent  man  would 
exercise  if  his  own  person  or  life  were  exposed 
to  danger  that  would  result  from  their  use — 
and  has  thereafter  kept  them  in  suitable  con- 
dition and  repair,  he  Is  not  liable  for  acci- 
dent that  may  happen  to  servant  from  their 
ordinary  use. — Sappenfield  vs.  Main  St.  A  A. 
P.  R.  Co.,  91  Cal.  48,  56,  27  Pac  Rep.  590. 


INJURY  OCCASIONRD  BY  OTHCR  MA- 
CHINXIRY* — If  machinery  on  which  employee 
is  employed  is  sufflclent,  it  is  no  ground  of 
action  that  he  was  injured  by  other  machinery 
which  was  defective  but  not  furnished  for  his 
service. — Kauffman  vs.  Maler,  94  Cal.  269,  278, 
29  Pac.  Rep.  481,  18  U  R.  A.  124. 

SI.     MASTER    MUST    KRBP    IN    RBPAIR.— 

Duty  of  employer  is  to  furnish  his  employees 
reasonably  suitable  and  safe  machinery  and 
appliances  with  which  to  do  the  work  re- 
quired of  them  and  to  keep  such  machinery 
and  appliances  in  repair  and  order. — Higgins 
vs.  Williams,  114  Cal.  176,  181,  45  Pac.  Rep. 
1041;  Gribben  vs.  Yellow  A.  M.  &  M.  Co.,  142 
Cal.  248,  255,  75  Pac.  Rep.  839. 

32.  Master,  whether  corporation  or  indi- 
vidual, is  bound  to  furnish  employees  safe 
materials  and  structures;  this  includes  obli- 
Sration  to  keep  in  repair,  and  employee  has 
ri^rht  to  presume  that  master  has  discharged 
this  obligratlon. — Beeson  vs.  Oreen  Mt.  O.  M. 
Co.,    67   Cal.    20,    29. 

88.  Same  duty  devolves  upon  master  in  sub- 
sequently maintaining  appliance  in  safe  and 
suitable  condition  as  rested  upon  him  when 
it  was  origrinally  furnished  to  his  servant.— > 
Jasrer  vs.  California  B.  Co.,  104  Cal.  542,  546, 
88  Pac.  Rep.  413.  See  Alexander  vs.  Central 
L.  &  M.  Co.,  104  Cal.  582,  88  Pac  Rep.  410. 

34.  CoBtlmioiui  usey  ^rltboot  Impatatton  of 
Bcirltffence. — Proposition  that  when  a  machine 
not  obviously  dangrerous  has  been  in  daily  use 
for  long:  time  and  has  uniformly  proved  safe 
«nd  efficient,  its  use  may  be  continuous  with- 
out  imputation   of   nesrliffence,   while   it   may 


be  maintainable  when  some  particular  device 
or  pattern  is  compared  to  another  which  it 
is  claimed  affords  greater  degree  of  safety, 
but  not  when  it  has  reference  to  particular 
instrument.— ^11  veira  vs.  Iversen,  128  CaL  187, 
192,  60  Pac  Rep.  687. 

85.  Haeblnery  most  bo  Inspected. — ^Duty  of 
master  to  provide  and  inspect  machinery  and 
appliances  furnished  his  servants,  is  affirm- 
ative, and  it  must  be  continuously  fulfilled  and 
positively  performed.  In  ascertaining'  whether 
this  has  been  done  or  not  character  of  busi- 
ness should  be  considered,  and  anything  short 
of  this  would  not  be  ordinary  care. — Dyas  va 
Southern  Pac  Co.,  140  Cal.  296,  809,  78  Pac. 
Rep.  972.  See  Alexander  vs.  Central  L.  &  M. 
Co.,  104  CaL  582,  88  Pac  Rep.  410;  Jager  va 
California  B.  Co.,  404  CaL  542,  546,  88  Pac.  Rep. 
418;  Silveira  vs.  Iversen,  188  CaL  187,  192,  60 
Pac.  Rep.  687. 

86.  liaster  is  required  to  use  same  care  In 
inspection  and  supervision  of  appliance  for 
purpose  of  discerning  defects  that  may  sub- 
sequently occur  therein  as  is  required  of  him 
ordinarily  in  furnishing  him  appliance  or  in- 
strument.— ^Alexander  vs.  Central  L.  &  M.  Co.» 
104  CaL  582,  589,  88  Pac  Rep.  410. 

87.  Master  owes  to  his  servant  legal  duty  to 
exercise  reasonable  and  ordinary  care  in  origi- 
nal provision  of  safe  appliances  with  which 
he  was  to  work,  and  in  keeping  them  safe, 
employing,  if  necessary  for  this  purpose,  such 
practicable  means  and  tests  as  common  pru- 
dence shows  to  be  proper  for  discovering  de- 
fects which  might  occur  with  time  and  use. — 
Pacheco  Co.  va  Judson  Mfg.  Co.,  118  Cal.  541, 
645,  45  Pac.  Rep.  883. 

88.  A  RUL.B  ADOPTBD  BY  EMPLOYER 
WHICH  IS  IBfPRAOTICABLB  and  not  gen- 
erally followed  by  employees,  and  which  would 
result  in  employee,  who  was  injured  while  not 
following  rule,  being  prevented  from  main- 
taining action  for  damages,  is  rule  for  reliev- 
ing employer  from  obligations  imposed  upon 
him  by  law  to  use  ordinary  diligence  in  fur- 
nishing safe  appliances  with  which  to  work, 
and  safe  conditions  for  performance  of  service, 
and  is  against  public  policy  and  void. — ^Holmes 
va  Southern  Pac  R.  Co.,  120  CaL  857,  862,  52 
Pac.  Rep.  652. 

IIL  DUTY  OP  EMPLOYER  TO  FURNISH 
SAFE  PLACE  TO  WORK  IN. 

80.  BOILERS. — Where  iron  company  Is 
called  upon  by  electric  company  to  send  men 
to  roll  tubes  in  certain  boilers  of  electric 
company,  which  boilers  were  constantly  under 
control  and  in  possession  of  electric  com- 
pany, and  were  prepared  for  work  by  electric 
company.  Iron  company  had  right  to  assume, 
in  absence  of  actual  notice,  that  there  was  no 
defect  in  boiler,  pipe,  or  valves  that  would 
make  it  dangerous  to  work  In  boiler,  and 
knowledge  of  any  such  defect  could  not  be 
imputed  to  it,  for  it  was  under  no  obligation 
to  make  inquiry  in  regard  thereto. — Roche  vs. 
Llewellyn  L  W.  Co.,  140  CaL  663,  571,  74  Pac. 
Rep.    147. 

40.  BREAKWATER  OR  JETTY.  —  Where 
gang  of  men  are  employed  by  contractor  with 
government  to  work  on  the  construction  of 
breakwater,    or   Jetty,    •'place"    of   their   work 
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cannot  be  said  to  b«  furnished  by  master*  nor 
ean  it  be  said  that  different  portions  of  work 
in  which  laborers  miffht  be  en^a^ed  as  it 
progrressed  was  "place"  furnished  by  their 
employer,  or  that  bent  or  trestle  from  which 
was  suspended  mat  on  which  employees  were 
at  work  at  time  of  Injury  to  one  of  them  was 
one  of  appliances  to  be  furnished  by  employer. 
— Callan  va  Bull»  113  CaL  698,  604,  46  Paa 
Rep.    1017. 

41.  DUTY  OF  MASTER — Defenses.  —  It  is 
ordinarily  the  duty  of  master  to  furnish  his 
employees  suitable  and  safe  place  in  which  to 
work,  and  where  such  duty  exists,  master  is 
held  to  exercise  of  care  in  making  place  and 
appliances  safe,  and  cannot  be  heard  to  say 
that  he  did  not  know  of  defects  and  dangers 
that  he  miffht  have  ascertained  by  exercise  of 
reasonable  care. — Roche  vs.  Llewellyn  L  W. 
Co.,  140  Cal.  668,  669,  74  Pac.  Rep.  147. 

42.  EMPLOYEE  MUST  KEEP  IIV  PROPER 
PLAGE. — Where  employee  who  leaves  that 
portion  of  his  master's  premises  where  his 
duty  requires  him  to  be  and  groes  about  to  his 
own  convenience,  he  becomes  licensee. — Ken* 
nedy  vs.  Chase,  119  Cal.  687,  641,  68  Am.  St. 
Rep  168,  62  Pac.  Rep.  83.  See  Kauffman  vs. 
Maler,  94  Cal.  269,  278.  29  Pac  Rep.  481,  18 
L.  R.  A.  124;  Wrl&ht  vs.  Rawson,  62  Iowa  829, 
8  N.  W.  Rep.  106,  86  Am.  Rep.  276;  Pfeiffer  vs. 
Rinsler,  12  Daly  (N.  Y.)  487. 

48.  While  employer  is  required  to  furnish 
his  servant  with  reasonably  safe  place  in 
which  to  work,  this  duty  is  limited  to  prem- 
ises where  employee  is  required  for  purposes  of 
his  employment  to  be,  and  does  not  extend  to 
protection  while  upon  private  excursions  out- 
side of  those  limits  taken  solely  on  his  own 
account. — Kennedy  vs.  Chase,  119  Cal.  637,  641, 
63  Am.  St.  Rep.  163,  62  Pac.  Rep.  83. 

44.  HATCHWAYS  ON  VESSEL.-'Employer 
owes  to  employee  on  vessel  the  duty  of  keep- 
ing: hatchways  in  reasonably  safe  condition.— 
Davies  vs.  Oceanic  &  S.  Co.,  89  Cal.  280,  288, 
26  Pac.  Rep.  827. 

46.  IMPUTED  KNOWLEDGE — Doctrtne  of. 
— Doctrine  of  Imputed  knowledgre  as  to  actual 
existingr  conditions  necessarily  rests  upon  duty 
of  master  to  furnish  his  employee  with  safe 
place  in  which  to  work,  and  is  impracticable 
where  there  is  no  such  duty. — Roche  vs.  Llew- 
ellyn L  W.  Co.,  140  Cal.  663,  669,  74  Pac.  Rep. 
147. 

48.  RAILROAD  ROADWAY.  —  Railroad,  as 
regards  its  employees,  must  use  all  ordinary 
care  and  supervision  to  keep  its  roadway  in 
erood  and  safe  condition. — Dolan  vs.  Sierra  R. 
Co.,  135  Cal.  436,  67  Pac.  Rep.  686. 

47.  SERVANT  HAS  A  RIGHT  TO  PRE- 
SUMEy  when  directed  to  work  in  particular 
place,  that  master  has  performed  his  duty  in 
furnishing  safe  place  for  him  to  work,  and  to 
proceed  with  his  work  in  reliance  upon  his 
assumption,  unless  reasonably  prudent  and 
intelllgrent  man  in  performance  of  his  work 
would  have  learned  facts  from  which  he  would 
have  apprehended  danger  to  himself. — Hanley 
vs.  California  B.  &  C.  Co.,  127  Cal.  232.  240, 
69  Pac.  Rep.  677,  47  L.  R.  A.  697.  See  Union 
Pac.  R.  Co.  vs.  Jarvl,  68  Fed.  Rep.  66. 

45.  TUNlfEL. — •PermaBent     tunnel      driven 


Into  monntaln  to  open  up  veins  of  mineral,  or 
to  furnish  permanent  bed  for  railroad  as  fast 
as  it  is  completed,  finished  tunnel  becomes  ap- 
pliance or  means  furnished  by  master  by 
which  remaining  work  is  to  be  prosecuted, 
and  comes  within  rule  that  master  is  bound 
to  furnish  safe  place  for  his  employees  to 
work. — ^Hanley  vs.  California  B.  &  C  Co.,  127 
Cal.  882,  239,  69  Pac.  Rep.  677,  47  L.  R.  A.  697. 
See  Kelley  vs.  Fourth  of  July  M.  Co.,  16  Mont. 
484,  41  Pac  Rep.  278;  Union  Pac  R.  Co.  vs. 
Jarvl,  68  Fed.  Rep.  66. 

49.  WATER-CLOSET. — Doty  of  an  employ- 
er to  fnmish  safe  water-closet  for  use  of  his 
employees,  and  to  use  reasonable  and  ordinary 
care  to  keep  same  in  safe  condition. — ^Russell 
vs.  Pacific  C  Co.,  116  Cal.  627,  682,  48  Pac.  Rep. 
616. 

IV.  LIABILITY  WHERE  PLACE  OR  APPLI- 
ANCES WERE  BUILT  OR  ADJUSTED  BY 
EMPLOYEEa 

60.     BREAKWATER     OR     JETTY.  ~  Where 

laborers  were  employed  by  contractor  with 
government  to  build  breakwater  or  jetty  run- 
ning out  into  bay,  and  in  progress  of  work  to 
build  trestles,  mats,  and  caps,  and  one  of  caps 
breaks,  either  through  its  inherent  defect  or 
through  some  fault  of  its  adjustment,  or 
through  weakness  of  structure  on  wnich  it  was 
placed,  and  injures  one  of  such  laborers,  he 
cannot  recover  therefor,  as  his  injury  occurred 
through  defects  in  or  weakness  of  appliances 
or  structures  that  were  built  and  adjusted  by 
him  and  his  fellow-employees. — Callan  vs.  BulU 
113  Cal.  693,  606,  46  Pac.  Rep.  1017.  See  Mnmu, 
Kelley  vs.  Norcross,  121  Mass.  508.  Miclu 
Beesley  vs.  Wheeler,  103  Mich.  196,  61  N.  W. 
Rep.  668,  27  L.  R.  A.  266.  Minn.  Lindvall  vs! 
Woods,  41  Minn.  212,  42  N.  W.  Rep.  1020,  4 
L.  R.  A.  793;  Marsh  vs.  Herman,  47  Minn.  637.. 
60  N.  W.  Rep.  611;  Ling  vs.  St.  Paul  M.  &  M. 
R.  Co.,  60  Minn.  160.  52  N.  W.  Rep.  378.  N.Y, 
Butler  vs.  Townsend,  126  N.  Y.  105.  26  N.  E. 
Rep.  1017.  Ohio.  Coal  &  M.  Co.  vs.  Clay,  61 
Ohio  St.  642,  88  N.  E.  Rep.  610.  26  L.  R.  A.  848. 
Wis.  Peschel  vs.  Chicago,  M.  &  St.  P.  R.  Co.,  62 
Wis.   838,   21  N.  W.  Rep.  269. 

51.  EMPLOYER  NOT  LIABLE  WHEN  EM* 
PLOYEES  CONSTRUCT  APPLIANCES.— Where 

several  persons  are  employed  to  do  certain 
work,  and  by  contract  of  employment,  either 
express  or  implied,  employees  are  to  adjust 
appliances  by  which  work  is  to  be  done,  em- 
ployer is  not  liable  to  one  of  employees  for 
careless  act  of  another  employee  done  in  con- 
struction, adjustment,  or  maintenance  of  struc- 
ture or  appliancc-^Burns  vs.  Sennett,  99  Cal. 
863,  368,  83  Pac.  Rep.  916;  Callan  vs.  Bull,  IIS 
CaL  698,  694,  46  Pac  Rep.  1017;  Kerrigan  vs. 
Market  St  R.  Co.,  188  Cal.  606,  611,  71  Pac  Rep. 
621.  See  lown.  Benn  vs.  Null,  66  Iowa,  407, 
21  N.  W.  Rep.  700.  Mass.  Killea  vs.  Faxon, 
126  Mass.  486.  Mo.  Bowen  vs.  Chicago  B.  & 
K.  C.  R.  Co.,  96  Mo.  268,  8  S.  W.  Rep.  230.  W.  Y. 
Butler  vs.  Townsend,  126  N.  Y.  105,  26  N.  E. 
Rep.  1017.  Pa.  Ross  vs.  Walker.  139  Pa.  St. 
42,  23  Am.  St.  Rep.  160,  21  Atl.  Rep.  159.  W^U. 
Peschel  vs.  Chicago,  M.  &  St.  P.  R.  Co..  62  Wis. 
838,  21  N.  W.  Rep.  269. 

fiS.  Rule  does  not  applyy  wken. — Rule  that 
where  several  persons  are  employed  to  do  cer- 
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tain  work  and  by  contract  of  employment, 
either  express  or  implied,  employees  are  to 
■elect  and  adjust  appliances  by  which  work 
Is  to  be  done,  employer  is  not  responsible  for 
nefflifirence  in  such  selection  and  adjustment* 
applies  only  to  cases  where  selection  of  tools 
used  In  work  devolves  upon  employees  en- 
sacred  In  work  srenerally,  one  of  whom  is 
person  injured,  and  not  where  It  devolves 
exclusively  upon  foreman  of  work. — Wall  vs. 
Marshutz,  188  Cal.  622,  626,  71  Pac.  Rep.  692. 
See  Kerrigan  vs.  Market  St  R.  Co.,  188  CaL 
606,  71   Pac  Rep.   621. 

08.  FAILURE}  TO  PLACB  STAKBSS  Ilf 
LOOPS  OH  FRBIGHT  OAR« — Where  flat  cars 
supplied  by  railroad  company  for  loading  and 
carrying:  ties  are  properly  constructed  and  In 
ffood  condition,  and  company  also  furnishes 
stakes  to  be  placed  In  loops  on  cars  for  pur- 
pose of  holding  ties  In  position,  if  it  was  nec- 
essary for  safety  of  employees  to  place  these 
stakes  In  position  and  they  failed  to  do  so, 
and  by  reason  thereof  one  of  employees  was 
injured,  he  cannot  recover  therefor. — Kerri- 
gan vs.  Market  St.  R.  Co.,  188  CaL  506,  611,  71 
Pac    Rep.    621. 

B4.  FALLING  FROM  TRBB  VOLUNTARILY 
CLIMBED. — Lineman  employed  to  string  wires 
of  telephone  company  cannot  recover  from  his 
employer  for  injuries  sustained  by  falling  off 
of  tree  which  he  had  voluntarily  climbed  for 
purpose  of  arranging  wire. — ^Yearsley  vs.  Sun- 
set T.  &  T.  Co.,  110  CaL  286,  288,  42  Pac.  Rep. 
638. 

55.  LUMBER  PILE. — Where  workmen  are 
engaged  In  piling  lumber  and  pile  falls  over, 
injuring  one  of  them,  presumption  is  that  in- 
Jury  occurred  through  negligence  of  workmen. 
— McQueen  vs.  Mechanics*  Inst,  107  CaL  168, 
164.  40  Pac.  Rep.  114. 

56.  MACHINERY  FOR  UNLOADING  VES- 
SEL.— Where  men  are  employed  by  stevedores 
to  load  or  unload  vessels,  and  it  Is  the  general 
custom  and  usage  for  men  so  employed  to 
adjust  and  arrange  blocks,  tackle,  and  various 
pieces  of  machinery  in  order  to  form  apparatus 
by  which  such  loading  or  unloading  can  be 
performed,  stevedores  are  not  responsible  for 
injuries  occurring  to  one  of  men  so  employed 
through  negligence  of  one  or  more  of  other 
men  employed  with  him  in  defectively  putting 
various  pieces  of  machinery  together  and 
which  resulted  In  such  injury. — ^Burns  vs.  Ben- 
nett, 99  Cal.  868,  873,  88  Pac.  Rep.  916. 

V.     MASTER'S     DUTY     TO     INSTRUCT     AND 

WARN  SERVANT. 

or.  DANGEROUS  WORK. — Employer  having 
knowledge  or  information  showing  that  par- 
ticular employment  is  from  extraneous  causes 
known  to  him  hazardous  or  dangerous  to  de- 
gree beyond  that  which  It  fairly  imports  or  is 
understood  by  employee  to  be,  is  bound  to  In- 
form latter  of  fact,  or  put  him  in  possession  of 
such  information.. — ^Baxter  vs.  Roberts,  44  CaL 
187,  192,  18  Am.  Rep.  160. 

68.  General  prinelple  which  forbids  em- 
ployer to  expose  employee  to  unusual  risks 
or  to  conceal  from  him  fact  of  such  danger  Is 
not  affected  by  fact  that  danger  arose  from 
tortious    or    felonious    purpose    or    designs    of 


third  person  acting  In  hostility  to  interest  of 
employer  and  through  agencies  beyond  his 
control;  employee  is  clearly  entitled  to  in- 
formation of  danger  of  that  character  as  to 
any  other  existence  of  which  Is  known  to  the 
employer. — ^Baxter  vs.  Roberts,  44  Cal.  187,  192, 
18  Am.  Rep.  160. 

60.  Inexperienced  wortanan. — If  master  em- 
ploys a  servant  to  do  work  of  dangerous  char- 
acter or  In  dangerous  place,  and  servant  from 
youth.  Inexperience,  ignorance,  or  want  of 
general  capacity  may  fall  to  appreciate  dan- 
gers, it  is  breach  of  duty  on  part  of  master  to 
expose  servant  of  such  character,  even  with 
servant's  consent,  to  such  dangers  unless  he 
first  gives  him  such  Instructions  or  cautions 
as  will  enable  him  to  comprehend  them  and  do 
his  work  safely  with  proper  care  on  his  part. — 
O^Connor  vs.  Golden  Gate  W.  M.  Co.,  186  Cal. 
587,  544,  87  Am.  St.  Rep.  127,  67  Pac  Rep.  966. 
See  Ryan  vs.  Los  Angeles  L  &  C.  S.  Co.,  112 
Cal.  244,  44  Pac.  Rep.  471,  82  L.  R.  A.  624; 
Ingerman  vs.  Moore,  90  CaL  410,  25  Am.  St 
Rep.  138,  27  Pac.  Rep.  806;  Jones  vs.  Florence 
M.  Co.,  66  Wis.  868,  277,  67  Am.  Rep.  269,  28 
N.  W.  Rep.  207. 

60.  Foreman's  'wrong  tnstmcttons. — If  em- 
ployer's foreman  In  mine  disregarded  instruc- 
tions of  Inventor  of  certain  blasting  powder, 
directed  employee  to  use  same  in  dangerous 
and  unsafe  manner,  or  with  dangerous  and 
unsafe  implements,  and  employee  was  ignorant 
as  to  proper  manner  of  using  this  powder, 
and  relying  upon  and  following  such  instruc- 
tions and  directions  of  such  foreman,  using 
ordinary  care  and  skill,  was  injured,  his  em- 
ployer is  liable. — Sowden  vs.  Idaho  Q.  M.  Co., 
55  CaL  448,  451. 

61.  BLBCTRIO  COMPANY  —  Inexperienced 
lineman. — It  Is  the  duty  of  electric  company, 
when  employing  inexperienced  and  unskilful 
man  to  perform  duties  of  lineman,  to  warn 
him  of  peril  to  which  he  Ignorantly  exposed 
himself  by  coming  in  contact  with  invisible 
and  dangerous  electrical  current,  and  to  In- 
struct him  In  precautions  necessary  for  him  to 
take  in  order  to  avoid  danger,  and  this  duty 
was  one  that  electric  company  owed  personally 
to  its  employee  and  which  it  could  not  avoid 
by  delegating  it  to  Its  foreman. — Tedford  vs. 
Los  Angeles  E.  Co.,  134  CaL  76,  81,  66  Pac.  Rep. 
76,   54  L.  R.  A.    86. 

62.  INEXPERIENCED  EMPLOYEE  —  Dan. 
gerons  machinery. — It  is  duty  of  employer  to 
warn  and  Instruct  inexperienced  and  Ignorent 
employee  as  to  necessity  of  ascertaining  that 
cut-off  valve  was  closed  and  drain  valve  open 
before  he  entered  boiler  connected  and  oper- 
ated with  other  boilers,  and  this  because  dan- 
ger to  be  guarded  against  was  one  ordinarily 
incident  to  work  on  interior  of  any  boiler, 
however  perfect  and  free  from  defect  boiler 
and  its  connections  might  be  in  every  particu- 
lar.— Roche  vs.  Llewellyn  L  W.  Co.,  140  CaL 
568,  568,  74  Pac  Rep.  147. 

63.  "When  one  who  ts  known  to  be  Inex. 
perlenced  person  is  put  to  work  upon  ma- 
chinery which  is  dangerous  to  operate,  unless 
with  care  and  by  one  familiar  with  Its  struc- 
ture, employer  Is  bound  to  give  him  such 
Instructions  as  will  cause  him  to  fully  under- 
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stand  and  appr«elat«  dangrer  attending  em- 
ployment and  necessity  for  care. — Infferman  va 
Moore,  90  CaL  410,  421,  25  Am.  St.  Rep.  188,  27 
Pao.  Rep.  806;  Ryan  vs.  Los  Ansel es  L  &  C  S^ 
Co.»  118  Cal.  844,  268,  44  Pac  Rep.  471,  82  L. 
R.  A.  624.  See  Verdelll  vs.  Gray's  Harbor  Com. 
Co.,  116  Cal.  617»  688,  47  Pac  Rep.  304;  Jones 
va  Florence  IC  Co.,  00  Wla  268,  277.  57  Am. 
Rep.  269,  88  K.  W.  Rep.  207. 

64.  Bim-liaBd^— Owners  of  mill  are  liable 
for  nesrlierence  of  their  superintendent  in  put- 
ting: employee  to  work  without  proper  instruc- 
tions.— Ingerman  va  Moore,  90  Cal.  410,  426, 
26  Am.  St.  Rep.  138,  27  Pac  Rep.  800. 

65.  MINOR  BMPL.OYBE:*— Master  must  not 
only  warn  minor  employee,  but  instruct  him  as 
to  dangers  of  employment  and  means  of  avoid- 
ing them,  and  as  to  mere  child  dangers  which 
would  be  patent  to  adult  of  experience  are  or 
may  be  latent. — Fisk  vs.  Central  Pac  R.  Co., 
72  Cal.  88,  48,  1  Am.  St.  Rep.  22,  18  Pac  Rep. 
144.  See  Kline  vs.  Central  Pac.  R.  Co.,  87  Cal. 
400,  99  Am.  Dec  282.  Ind.  Hill  va  Oust,  55 
Ind.  46,  49.  Mass.  Coombs  vs.  New  Bedford 
C.  Co.,  102  Mass.  572,  8  Am.  Rep.  600;  Sullivan 
vs.  India  Mfg.  Co.,  113  Mass.  896,  898.  Mo. 
Dowling  vs.  Allen,  74  Mo.  13,  16,  41  Am.  Rep. 
298.  Fed.  Union  Pac.  R.  Co.  vs.  Fort,  84  U.  S. 
(17  Wall.)  653,  664,  bk.  21  L.  ed.  789.  Bug. 
Orissle  vs.  Frost,  8  Fost.  St  F.  622. 

•t.  Working  on  rIpHMiw. — It  is  duty  of  em- 
ployer of  young  man  between  eighteen  and 
nineteen  years  of  age  to  work  upon  circular 
rip-saw  to  fully  and  specifically  instruct  him 
in  safest  method  of  doing  his  work. — ^Mans- 
field vs.  Eagle  B.  &  M  Co.,  136  Cal.  622.  625, 
69  Pac.  Rep.  425.  See  Ingerman  vs.  Moore,  90 
Cal.  410.  25  Am.  St.  Rep.  138,  27  Pac.  Rep.  806; 
Ryan  vs.  Los  Angeles  1  St  C.  B.  Co.,  112  Cal. 
244,  44  Pac.  Rep.  471,  32  I4.  R.  A  524;  Verdelli 
va  Cray's  Harbor  C.  Co.,  115  CaL  517,  47  Pac 
Rep.   Mi, 

97,     RAIIiROAD — Inexperienced     engineer.—- 

It  is  duty  of  railroad  company  in  sending  train 
over  its  road  in  charge  of  new  engineer  not 
accustomed  to  road  to  give  him  proper  in- 
structions and  to  furnish  him  with  pilot. — Wil- 
liams vs.  Southern  Pac  Co.,  188  CaL  650,  554, 
65  Pac.  Rep.  1100. 

VI.     ASSUMPTION    OF    RISK    BY    SERVANT 

OR   EMPLOYEE. 

68.  ASSUMPTION  OF  ORDINARY  RISKS. — 

As  between  master  and  servant,  latter  takes 
upon  himself  all  dangers  and  risks  incident  to 
employment  in  which  he  engages,  and  for  in- 
juries received  in  course  of  his  employment 
and  naturally  resulting  therefrom,  master  is 
not  liable;  neither  is  master  liable  for  injuries 
to  servant  from  causes  purely  accidental.— > 
Sowden  vs.  Idaho  Q.  M.  Co.,  55  CaL  443,  460. 

69.  After  the  master  has  exercised  due  care 
in  selection  of  tools  and  appliances  to  be  used 
by  his  employees,  incidental  risks  that  result 
from  use  of  such  appliances  are  assumed  by 
servant  and  are  supposed  to  have  been  taken 
into  account  in  fixing  amount  of  his  wages.^ 
Sappenfleld  vs.  Main  St.  &  A.  P.  R.  Co.,  91  CaL 
48,  56,  27  Pac.  Rep.  590. 

70.  One  who  enters  service  of  another  takes 
upon    himself   ordinary   risks   of   employment. 


and  if  he  is  an  adult  and  engages  to  do  par- 
ticular work,  employer  has  right  to  presume 
that  employee  is  competent  to  perform  it  and 
understands  and  appreciates  such  risks. — In- 
german va  Moore,  90  CaL  410,  421,  25  Am.  St. 
Rep.  188,  27  Pac  Rep.  806. 

71.  One  contracting  to  perform  labor  or  ren- 
der services  takes  upon  himself  such  risks 
only  as  are  necessarily  and  usually  incident 
to  employment. — Baxter  va  Roberts,  44  CaL 
187,  192,  18  Am.  Rep.  160. 

72.  When  one  enters  into  service  of  another 
he  assumes  probable  risks  incident  to  service, 
but  such  risk  must  be  measured  by  master's 
duty  and  is  qualified  by  it. — ^Sowden  va  Idaho 
Q.  M  Co.,  65  Cal.  448,  451. 

73.  Or  of  whlek  servant  kad  knowledge. — 

Employee  assumes  ordinary  perils  of  business 
also  of  special  injury  where  he  knew  of  con- 
dition causing  injury,  or  where  it  would  be 
his  duty  to  know  them  in  ordinary  course 
of  his  employment,  but  he  is  not  bound  to 
know  of  any  defect  or  omission,  and  assumes 
no  risk  therefrom  if  it  were  practically  Im- 
possible or  unusual  for  him  to  ascertain  all 
special  perils. — Beeson  vs.  Green  ML  Q.  M 
Co.,  57  CaL  20,  29.  See  Illinois  Cent.  R.  Co. 
va  Welch.  62  IlL  188,  4  Am.  Rep.  698;  Noyes 
vs.   Smith,   28  Vt   68. 

74.  Railroad  company  Is  not  responsible 
for  death  of  engineer  employed  by  it,  occa- 
sioned by  train  running  over  cattle,  which 
cattle  were  on  track  by  reason  of  neglect  of 
company  to  fence  along  road,  where  engineer 
knew  that  there  were  no  fences,  as  in  such 
case  he  assumed  risk. — Sweeney  vs.  Central 
Pac  R.  Co.,  67  CaL  15.  18. 

Overmled  in  Magee  va  North  Pac  Coast  R. 
Co.,  78  Cal.  430,  437,  12  Am.  St  Rep.  69,  21 
Pac.  Rep.   114. 

75.  Where  a  party  works  with  or  in  vicin- 
ity of  piece  of  machinery  insufficient  for  pur- 
poses for  which  it  is  employed,  or  for  any 
reason  unsafe,  with  knowledge  or  means  of 
knowledge  of  its  condition,  he  takes  risk 
incident  to  employment  which  he  is  thus  en- 
gaged.— ^McGlynn   vs.   Brodie,   81   CaL   376,   879. 

76.  Minor. — Where  ordinary  and  usual  oc- 
cupation of  minor  is  running  or  management 
of  machine  or  is  some  employment  In  and 
about  it,  and  minor  is  shown  to  have  knowl- 
edge of  working  of  machine,  its  dangers  or 
its  defects,  and  where  minor  is  not  of  such 
tender  years  as  to  be  unable  to  appreciate 
nature  of  dangers  or  defects,  he  takes  upon 
himself  perils  and  risks  of  his  employment, 
and  if  injured  in  course  thereof  his  employer 
is  not  liable  therefor. — Foley  vs.  California 
Horseshoe  Co.,  116  Cal.  184,  190,  66  Am.  St. 
Rep.   87.   47   Pac.  Rep.   42. 

7T.  And  of  the  danger  or  risk. — ^When  ft 
is  claimed  that  injured  employee  was  him- 
self guilty  of  such  negligence  as  to  bar  him 
from  recovering  damages  for  his  injuries,  It 
must  appear  that  he  not  only  knew  or  had 
means  of  knowledge  of  unsafeness  of  place, 
appliances,  or  machinery,  but  also  that  he 
knew  or  ought  to  have  known  of  danger  to 
which  he  was  himself  personally  exposed. — 
McQlynn  vs.  Brodie,  81  Cal.  376,  879;  Sanborn 
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V8.  Madera  F.  &  T.  Co.,  70  Cal.  261»  266.  11 
Pac  Rep.  710;  Glsson  vs.  Schwabacher,  99 
Cal.  419.  421,  84  Pac.  Rep.  104;  Lee  vs.  South- 
em  Pac.  R.  Co.,  101  CaL  118,  122,  86  Pac.  Rep. 
572;  MuUin  vs.  California  Horseshoe  Co.,  106 
Cal.  77.  83,  88  Pac.  Rep.  635;  Verdelll  vs. 
Gray's  Harbor  C.  Co..  116  Cal.  617,  624.  47  Pac 
Rep.  364;  Nofslnerer  vs.  Goldman,  128  Cal. 
609,  618.  66  Paa  Rep.  426.  See  Colbert  vs. 
Rankin,  72  Cal.  197,  18  Pac.  Rep.  491;  Macree 
va  North  Pac.  C.  R.  Co..  78  Cal.  480.  12  Am.  St. 
Rep.  69.  21  Pac.  Rep.  114;  Martin  vs.  California 
C.  R.  Co..  94  Cal.  826.  29  Pac.  Rep.  645;  BUedgre 
va  National  C.  St  O.  R.  Co.,  100  Cal.  282.  88  Am. 
St.  Rep.  290,  84  Pao.  Rep.  720;  Nixon  vs.  Selby 
S.  &  L.  Co.,  102  Cal.  468,  86  Paa  Rep.  808; 
Faren  vs.  Sellers,  89  La.  Ann.  1011,  1019,  4  Am. 
St.  Rep.  266,  3  So.  Rep.  868.  Mlmii.  Russell 
vs.  Minneapolis  St.  L.  R.  Co.,  82  Minn.  280* 
20  N.  W.  R^.  147;  WuotiUa  vs.  Duluth  L. 
Co.,  87  Minn.  158,  6  Am.  St.  Rep.  832,  38  N. 
W.    Rep.    661. 

78.  To  defeat  servant's  rl^ht  of  recovery, 
he  must  not  only  be  aware  of  defect  in  ap- 
pliance, but  know  and  appreciate  risks  and 
dangers  resultingr  or  likely  to  follow  from 
such  defects,  unless  his  igrnorance  of  such  de- 
fect and  risks  and  dangers  by  reason  thereof 
Is  result  of  his  failure  to  exercise  ordinary 
common  sense  and  prudence  in  examination  of 
instruments  and  appliances  placed  in  his 
hands  with  which  to  labor. — ^Alexander  vs. 
Central  L.  a?  M.  Co.,  104  CaL  682.  639,  88 
Pac.   Rep.    410. 

79.  Employe*  who  has  no  opportunity  to 
examine  place  wher«  he  is  put  to  work  or 
machinery  in  or  near  it,  has  riffht  to  rely  on 
place  and  machinery  beingr  safe,  and  unless  he 
knew  or  ougrht  to  have  known  of  dangrer  to 
which  he  was  exposed  by  working:  there,  ho 
cannot  be  said  to  have  recklessly  exposed  him- 
self to  such  dangrer,  or  to  have  voluntarily 
assumed  risk  of  workingr  there. — ^Higgrlns  vs. 
Williams,  114  Cal.  176,  188.  46  Pac  Rep.  1041. 
See  Sanborn  vs.  Madera  F.  &  T.  Co...  70  Cal. 
261,  266,  11  Pac.  Rep.  710;  Colbert  vs.  Rankin. 
72  CaL  197.  18  Pac.  Rep.  491;  Magree  vs.  North 
Pac  C.  R.  Co.,  78  Cal.  480,  12  Am.  St.  Rep. 
69.  81  Pac.  Rep.  114;  Glsson  vs.  Schwabacher. 
99  CaL  419.  84  Pac  Rep.  104;  Mullln  vs.  Cali- 
fornia Horseshoe  Co.,  106  Cal.  77,  88  Pac  Rep. 
635. 

80.  Employee  assumes  no  risk  except  such 
as  exists  at  beginningr  of  employment  and  such 
as  are  incident  to  business,  or  which  existed 
during:  course  of  employment,  of  which  em- 
ployee had  knowledg:e  or  was  bound  to  have 
knowledg:e. — Sowden  vs.  Idaho  Q.  M.  Co.,  66 
Cal.  448,  451. 

81.  Bffect  of  mervmnVm  knowledse  of  risk.— ^ 

While  there  is  implied  contract  on  part  of  em- 
ployer to  furnish  safe  material  and  imple- 
ments for  workingr  its  mine,  if  workman,  being: 
fully  able  of  choosing:  and  contracting:  for  him- 
self, and  with  knowledge  or  with  ready  means 
of  acquiringr  knowledg:e  of  risk  he  assumes, 
chooses  to  undertake  hazardous  employment 
or  to  put  himself  into  hazardous  position,  no 
such  Implied  contract  arises. — Sowden  vs. 
Idaho  Q.  M.  Co..  66  CaL  448,  460. 

82.  Employer  may  uso  blasting:  powder  less 


safe  to  his  workmen  than  some  other  powder 
that  migfht  be  selected,  and  should  workman 
sustain  an  injury  by  use  of  such  powder  he 
cannot  recover  therefor  where  he  knew  or  had 
means  of  readily  ascertaining:  as  well  as  em- 
ployer himself  all  facts  in  relation  to  char- 
acter of  powder  and  manner  in  which  it  oug:ht 
to  be  used. — Sowden  va  Idaho  Q.  M.  Co..  66 
CaL  448.  450. 

88.  Employee  accepting:  employment,  know- 
ing: of  certain  defects  in  machinery,  knowing 
extent  of  dangrer  therefrom,  and  knowing  that 
complement  of  men  to  perform  work  was  in- 
sufficient, and  of  danger  therefrom,  accepts 
risks  of  such  employment,  cannot  recover 
for  injuries  occurring:  thereby. — ^Long:  vs.  Coro- 
nado  R.  Co.,  96  Cal.  269,  273.  81  Pac.  Rep.  170. 
See  Martin  vs.  California  C  R.  Co..  94  Cal.  326, 
.28  Pac.  Rep.  646. 

84.  Employee  cannot  recover  for  injury  oc- 
curring: by  reason  of  appliance  furnished  by 
master  if  appliance  was  simple  one  and  its  use 
and  possible  risks  attending:  such  use  were 
thoroug:hly  known  to  and  appreciated  by  em- 
ployee.— Corletti  va  Southern  Pac.  Co..  136 
CaL  642.  646,  69  Pac  Rep.  422. 

86.  If  employee  agrrees  with  his  em- 
ployer to  undertake  performance  of  speclflo 
task,  either  working  in  unsafe  place  or  with 
unsafe  and  inadequate  appliances,  and  In  so 
contracting:  employee  knows  and  understands 
danger  of  situation,  and  knows  and  under- 
stands that  appliances  are  unsafe,  and  further 
appreciates  risks  which  may  follow  use  of 
such  inadequate  appliances,  in  these  respects 
he  has,  by  his  contract  and  by  his  assent,  re- 
lieved his  employer  from  duty  in  these  par- 
ticulars.— ^Nofsing:er  va  Goldman,  122  Cal.  609, 
617,  66  Pac.  Rep.  425. 

86.  Where  employment  is  accompanied  with 
risks  of  which  those  who  enter  into  it  have 
notice,  they  cannot,  if  they  are  injured  by  ex- 
posure to  such  risks,  recover  compensation 
from  their  employer. — Rodg:ers  vs.  Central  Pac. 
R.  Co.,  67  CaL  607,  608.  8  Pac  Rep.  877. 

87.  Where  the  servant  has  equal  knowledge 
with  master  of  dang:er  incident  to  work,  he 
takes  risk  upon  himself  if  he  g:oes  on  with  it. 
— FIsk  vs.  Central  Pac.  R,  Co..  72  CaL  38,  43, 
1  Am.  St.  Rep.  22,  18  Pac  Rep.  144. 

88.  AssmnpttoB  of  risk  depends  oBy  wkat«~- 

Whether  employee  assumed  unusual  risks  in 
his  employment,  or  not,  depends  upon  question 
whether,  under  circumstances,  employer  un- 
derstood, and  had  rig:ht  to  believe,  that  em- 
ployee knew  and  assumed  them. — ^Hennesey  vs. 
Blngrham,  125  CaL  627.  684,  68  Pac  Rep.  200. 
See  Martin  vs.  California  C.  R.  Co.,  94  CaL  826, 
29  Pac  Rep.  645. 

89.  Only  exception  to  rule  that  servant  when 
aware  of  dang:er  he  runs  in  using:  defective 
appliance  takes  risk  thereof  is  where  he  was 
not  aware  of  danger  incident  to  defect. — Llm- 
berg:  vs.  Glenwood  L.  Co.,  127  CaL  698,  600,  60 
Pac.  Rep.  176.  49  L.  R.  A.  88. 

00.  Machinery  or  tools  used  tn  another  man- 
ner.— Althoug:h  employee  knew  that  hook  was 
used  for  lowering:  ore  baskets  and  knew  con- 
dition of  hook  as  so  used,  it  does  not  follow 
that  he  knew  that  hook  was  not  proper   one 


1 


I  it70     <iei4) 


ASSUMPTION    OF    RISK— CONTINUING    IN    SBRVICB. 


[DiT.  Ulf  Pt.  IV. 


or  not  in  condition  to  be  used  for  lowering 
timbers. — Keast  vs.  Santa  Ysabel  G.  "hlL  Co., 
186  Cal.  266.  269,  68  Pac.  Rep.  771. 

91.  Where  child  was  employed  on  and  about 
machine  and  was  acquainted  with  machine  and 
danger  of  usingr  it  in  particular  way  that  ho 
was  employed  to  do.  it  does  not  follow  that 
he  was  acquainted  with  dangrers  of  using  ma- 
chine in  some  other  manner,  and  when  sud- 
denly ordered  by  his  employer  to  use  machine 
In  manner  different  from  that  he  was  accus- 
tomed to.  it  is  question  for  Jury,  taking  into 
consideration  his  age,  probable  Judgment  at 
such  age,  and  all  circumstances  of  case,  as  to 
whether  he  nssumed  risk  in  obeying  his  mas- 
ter's directiuns. — Foley  vs.  California  Horse- 
shoe Co..  116  Cal.  184,  194,  66  Am.  St.  Rep.  87» 
47  Pac.  Rep.  42. 

02.     BRAKEMAN    ON    RAILROAD    TRAIN 

Does   not   assume   risk  of  defective   trestle   in 

traveling  over  it,  if  he  did  not  know  it  to  be 
defective,  and  not  called  upon  by  law  to  ex- 
amine trestle  to  ascertain  whether  or  not  it 
was  defective. — Dolan  vs.  Sierra  R.  Co.,  136 
Cal.  436,  438.  67  Pac.  Rep.  686.  See  Llmberg 
vs.  Glen  wood  Ia  Co.,  127  Cal.  698.  60  Pac.  Rep. 
176,  49  Ii.  R.  A.  33;  Starr  vs.  Kreuzberger,  129 
Cal.  123,  129,  79  Am.  St.  Rep.  92,  61  Paa  Ret>. 
787. 

•8.  EXTRAHAZARDOUS  RISKS— Assump- 
ttoB  of. — Employee  of  railroad  who  goes  out 
on  construction  train  sent  out  for  purpose  of 
finding  washouts  and  repairing  road  at  points 
where  such  washouts  would  be  found,  who 
knew  all  facts  and  purpose  for  which  train 
started,  took  extrahazardous  risks  of  such 
service. — Vaughn  vs.  California  C.  R.  Co.,  83 
Cal.  18,  21,  23  Pac.  Rep.  216;  Bowman  vs. 
White,  110  Cal.  28,  26.  42  Pac.  Rep.  470. 

M.  M AGEB  TS.  NORTH  PAC  O.  R.  CO. 
CRITICIZED. — In  case  of  Sllveira  vs.  Iversen, 
128  Cal.  187,  60  Pac.  Rep.  687,  reference  was 
made  to  Magee  vs.  North  Pac.  C.  R.  Co.,  78  Cal. 
430,  437,  12  Am.  St.  Rep.  69,  21  Pac.  Rep.  114, 
where  the  rule  that  servant  cannot  recover  if 
his  knowledge  is  as  good  as  that  of  his  mas- 
ter, was  held  to  be  erroneous. — Starr  vs. 
Kreuzberger,  128  Cal.  128,  129,  78  Am.  St.  Rep. 
92,  61  Pac  Bep.  787. 

05.  MAY  CONTRACTT  TO  ASSUBIB  RISICp— 
While  servant  only  assumes  dangers  and  risk 
necessarily  incident  to  work  to  be  performed, 
he  may  by  contract,  either  express  or  implied, 
assume  risk  of  working  with  defective  appli- 
ances.— ^Limberg  vs.  Glenwood  L.  Co.,  127  Cal. 
698.  699,  60  Pac.  Rep.  176,  49  L.  R.  A.  88. 

9S.  RISKS  INCIDBNT  TO  ACTS  OR  OMIS- 
SIONS OF  FEIiliOW-SESRVANTS. — ^If  there  be 
ordinary  perils  incident  to  business,  or  perils 
arising  from  acts  or  omissions  of  fellow-serv- 
ants, latter  being  employed  with  exercise  of 
ordinary  care  on  part  of  master,  or  perils 
within  knowledge  of  employee,  employee  has 
option  to  continue  his  work  with  risks  or  to 
cease  work  and  thus  end  risk. — Beeson  vs. 
Green  Mt.  G.  M.  Co.,  67  Cat  20,  30;  Fisk  va 
Central  Pac  R.  Co.,  72  CaL  88,  41,  1  Am.  St. 
Rep.  22,  13  Pac  Rep.  144. 

97.  It  is  duty  of  master  to  employ  suitable 
switch  and  competent  servants  for  its  opera- 
tion, and  when  he  has  done  this  his  duty  is  at 


end,  and  his  liability  ceases;  keeping  of  it  in 
position,  and  its  use  and  operation,  is  duty 
belonging  to  servant,  negligent  performance  of 
which  to  injury  of  another  servant  employed 
in  same  general  business  is  risk  which  servant 
assumed  when  he  took  employment,  and  for 
which  master  is  not  liable. — ^Daves  vs.  South- 
ern Pac.  Co.,  98  CaL  19,  26,  86  Am.  SL  Rep.  133, 
S2  Pac.  Rep.  708. 

98.  Law  implies  as  part  of  contract  of  ser- 
vice that  servant  agrees  to  and  assumes  all 
ordinary  risks  of  personal  injury,  without 
negligence  of  his  employer,  incident  to  busi- 
ness, including  risks  from  negligence  of  other 
servants  in  same  business,  when  ordinary  care 
is  used  to  select  only  such  as  are  prudent  and 
capable,  and  employer  engages  on  his  part 
that  he  will  use  ordinary  care  as  well  in  selec- 
tion of  laborers  as  of  machinery  and  appli- 
ances.— Beeson  vs.  Green  Mt.  G.  M.  Co..  67  Cal. 
20.  29. 

00.  RISKS  INCIDBNT  TO  ACTS  OF  PRIN- 
CIPAIi. — Servant  does  not  take  upon  himself 
risk  occasioned  by  dangerous  rate  of  speed 
at  which  engine  was  run  through  orders  given 
to  engineer  by  superintendent  of  company,  who 
was  performing  at  time  duty  not  of  fellow- 
servant,  but  of  principal. — Skelton  vs.  Paciflo 
Ii.  Co.,  140  Cal.  607,  610,  74  Pac.  Rep.  18. 

100.  SERVANT     MAT     ASSUMB»     WHAT.— 

Employee  knowing  that  there  had  been  defect 
or  danger  existing  some  time  in  past  has  right 
to  assume  that  such  measures  had  been  taken 
as  would  prevent  reappearance  of  danger. — 
Magee  vs.  North  Pac  R.  CO.,  78  CaL  480,  436, 
12  Am.  SL  Rep.  69,  21  Pac.  Rep.  114. 

101.  SERVANT  MAY  CONTINUE  W^ORK, 
WHEN. — Where  employee  upon  discovery  of 
defect  in  appliance  or  place  of  work  at  unce 
makes  complaint  to  his  employer,  and  has 
been  promised  that  it  should  be  remedied,  he 
will  be  Justified  in  continuing  work  for  rea- 
sonable time  in  expectation  that  promise  would 
be  kept. — Murdock  vs.  Oakland,  S.  L.  &  H.  B. 
R.  Co.,  128  Cal.  22,  26,  60  Pac  Rep.  469. 

102.  If  exercise  of  ordinary  prudence  de- 
mands that  employee  stop  work  at  once  upon 
discovering  defect  or  danger  in  apparatus  or 
place  of  work,  he  must  stop,  but  if  otherwise, 
he  should  make  complaint  to  master  of  defect, 
and  for  reasonable  time  thereafter  cannot  be 
held,  as  matter  of  law,  to  have  assumed  risk.— > 
Murdock  vs.  Oakland,  &  Ia  &  H.  E.  R.  Co.,  128 
Cal.  22,  27,  60  Pac.  Rep.  469.  See  Limberg  vs. 
Glenwood  L.  Co.,  127  CaL  698,  60  Pac  Rep.  176, 
49  L.  R.  A.  88. 

lOS.  A  SERVANT  MAT  NOT  CONTINUE, 
"WHEN. — Where  servant  makes  complaint  to 
his  master  of  defect  in  appliances  and  master 
remains  silent,  and  servant  continues  to  use 
defective  appliances  beyond  reasonable  time 
thereafter,  he  assumes  risks  incident  to  de- 
fect.— ^Limberg  vs.  Glenwood  L.  Cc,  127  Cal. 
698,  601,  60  Pac  Rep.  176,  48  L.  R.  A.  88.  See 
Ala.  Eureka  vs.  Bass,  81  Ala.  200,  60  Am.  Rep. 
162.  Colo.  Davis  vs.  Graham,  8  Colo.  App.  210. 
29  Pac  Rep.  1007.  Kaa.  Morbach  vs.  Home  M. 
Co..  63  Kan.  781,  740,  87  Pac.  Rep.  122.  Mass. 
Counsell  vs.  Hall,  146  Mass.  468,  14  N.  E.  Rep. 
630.  Wis.  Stephenson  vs.  Duncan,  78  Wis.  404, 
408,  9  Am.  St.  Rep.  806,  41  N.  W.  Rep.  887.    Fed. 
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Houffh  vs.  Tezafl  &  P.  R.  Co.,  100  U.  &  218,  224, 
bk.  26  Im  Ad.  612. 

104.  Conductor  on  railroad  who  went  to 
work  upon  defective  car,  not  knowing  at  time 
it  was  defective,  but  soon  after  discovered  de« 
feet,  and  that  use  of  car  was  surrounded  by 
some  dan^rer,  and  thereupon  continued  work 
for  period  of  hour  or  more  until  he  was  in- 
jured, is  not  thereby  barred  from  recovery  for 
such  injuries. — Murdock  vs.  Oakland,  S.  L.  & 
H.  E.  R.  Co.,  128  CaL  22,  26,  60  Pac.  Rep.  469. 

105.  Employee  by  continuingr  to  use  wasron 
contalnin^r  no  seat,  without  complaint  thereof, 
assumes  risks  occasioned  by  lack  of  seat  in 
wagron. — Lilmberg:  vs.  Olenwood  Ia  Co.,  127  CaL 
698,  600.  60  Pac.  Rep.  176,  49  L-  R.  A.  83. 

106.  Employee  by  usingr  team  and  waeron, 
waflTon  containing  no  seat  and  driving  lines 
belns  too  short,  for  nine  months,  knowing  of 
such  defects,  must  be  held  to  have  assumed 
risk  Incident  thereto,  and  employer  Is  not  re- 
sponsible for  injuries  occurringr  to  him  by  rea- 
son thereof. — Llmbergr  vs.  Olenwood  Lk  Co., 
127  Cal.  598,  603,  60  Pac.  Rep.  176,  49  !•.  R.  A. 
38. 

107.  Instruction  for  Jnry. — Mere  continu- 
ance of  servant  in  his  work  in  face  of  known 
dangrer  only  raises  question  for  Jury  as  to 
whether  he  was  eruilty  of  contributory  negli- 
gence in  so  doing. — Magee  vs.  North  Pac.  C. 
R.  Co.,  78  CaL  430,  436,  12  Am.  St.  Rep.  69,  21 
Pac.  Rep.  114.  See  IlL  Fairbanks  vs.  Haentz- 
sche,  73  111.  236.  N.  Y.  Hawley  vs.  North  Cen. 
Co.,  17  Hun  llo,  82  N.  Y.  870;  McMahon  vs. 
Port  Henry  I.  Co.,  24  Hun  48.  Wis.  Dorsey 
vs.  Phillips,  42  Wis.  588. 

108.  SERVANT'S  DUTY  AS  TO  DISCOVERY 
OF  DEFECTS. — Employee  is  not  required  to 
use  any  degree  of  care  and  diligence  to  dis- 
cover defects;  he  will  be  held  to  have  assumed 
risk  only  when  he  knew  and  will  be  held  to 
have  known  when  defect  was  so  obvious  that 
he  must  have  known  or  simply  refused  to  open 
his  eyes  and  see;  or  when  he  was  put  upon  in- 
quiry by  some  discovery  or  suggestion  of 
danger  which  it  was  gross  carelessness  for  him 
to  neglect. — Silveira  vs.  Iversen,  128  CaL  187, 
192,  60  Pac.  Rep.  687;  Starr  vs.  Kreuzberger, 
129  CaL  123,  129,  79  Am.  St.  Rep.  92,  61  Pac.  Rep. 
787.  See  Magee  vs.  North  Pac.  C.  R.  Co.,  78 
CaL  430,  437,  12  Am.  8L  Rep.  69,  21  Pac  Rep. 
114. 

100.  A  SERVANT  CHARGBABUD  ^ITITH 
NOTICE,  WHEN. — Servant  is  chargeable  with 
actual  notice  as  to  matters  concerning  which 
it  was  his  duty  to  inquire,  especially  where 
servant's  action  is  founded  upon  assumption 
that  master  ought  to  have  known  of  some- 
thing of  which  he  did  not  actually  know. — 
Hagee  vs.  North  Paa  C.  R.  Co.,  78  CaL  430, 
487,  12  Am.  St.  Rep.  69,  21  Pac.  Rep.  114. 

VIL  INDEPENDENT  CONTRACTORS— MAS- 
TER NOT  UABLB  FOR  NEGLIGENCE 
OF. 

110.  "WHO  ARE — Control  of  work. — Where 
one  carries  on  independent  employment  in 
pursuance  of  contract  by  which  he  has  entire 
control  of  work  and  manner  of  its  perform- 
ance, his  employer  Is  not  liable  for  any  negli* 
genco  of  which  he  may  be  guilty  by  whiob 


employees  under  him  are  injured. — Smith  vs. 
Belshaw,  89  CaL  427.  430,  26  Pac  Rep.  834. 

111.  "Independent  contractor"  is  one  that 
has  control  of  work  under  contract,  and  this 
may  be  case  though  working  on  premises  still 
in  possession  of  owner. — ^Louthan  vs.  Hewes, 
188  CaL  116,  118,  70  Pac  Rep.  1066.  See  Ben- 
nett vs.  Truebody,  66  Cal.  609,  56  Am.  Rep. 
117,  6  Pac.  Rep.  329. 

112.  Same — Contractors  for  dam. — Parties 
employed  by  contract  to  construct  dam  or 
embankment  of  certain  specified  dimensions, 
with  good  and  substantial  materials,  in  work- 
manlike manner,  and  capable  of  resisting  all 
floods  and  freshets  of  stream,  and  to  deliver 
it  completed  by  given  time,  they  to  have  ex- 
clusive control  over  its  construction,  and  em- 
ployers to  exercise  no  superintendence,  give  no 
directions,  and  to  furnish  no  materials  or 
labor,  are  independent  contractors,  and  not 
servants  governed  by  law  applicable  to  mas- 
ter and  servanL — ^Boswell  va  Laird,  8  CaL  469, 
489,  68  Am.  Dec  845. 

lis.  Plvmblnv  fln^«— Where  owner  of  fruit 
farm  had  large  oil  tank  thereon  and  directed 
his  superintendent  of  farm  to  repair  leak  in 
oil  tank,  and  superintendent,  being  also  mem- 
ber of  firm  of  plumbers,  instructed  employee 
of  said  firm  to  repair  leak,  and  in  doing  so 
employee  of  owner  of  farm  was  injured  by 
negligence  of  party  repairing  leak,  owner  of 
farm  is  not  responsible  for  such  injuries,  as 
leak  was  being  repaired  by  independent  con- 
tractor.— ^Hedge  vs.  Williams,  131  Cal.  465,  457, 
82  Am.  St.  Rep.  866,  68  Pac.  Rep.  721,  64  Id. 
106.  See  Bennett  vs.  Truebody,  66  Cal.  609,  66 
Am.  Rep.  117,  6  Pac.  Rep.  829. 

114.  Stalr-bnilders. — A  professional  stair- 
builder,  to  whom  is  let  contract  for  repairing 
and  building  stairway,  is  not  servant  of  owner 
of  building  or  of  party  who  employed  him,  but 
Is  Independent  contractor,  and  doctrine  of  re- 
spondeat superior  has  no  application. — ^Lou- 
than  vs.  Hewes,  188  CaL  116,  118,  70  Pac  Rep. 
1066.  See  Boswell  vs.  Laird,  8  CaL  469.  68  Am. 
Dec.  845;  Bennett  vs.  Truebody,  66  CaL  509,  56 
Am.  Rep.  117,  6  Pac.  Rep.  829;  Frassl  vs.  Mc- 
Donald, 122  CaL  400,  402,  55  Pac.  Rep.  189; 
Mann  vs.  O'Sullivan,  126  CaL  61,  66.  77  Am.  St. 
Rep.  149,  58  Pac.  Rep.  876;  Hedge  vs.  Williams, 
181  CaL  466.  466,  82  Am.  St.  Rep.  866,  68  Pac 
Rep.  721.  64  Id.  106. 

VIIL  MASTER'S  RIGHT  TO  DELEGATE  HIS 
>  DUTIES— DISTINCTION  BETWEEN  VICE- 
^  PRINCIPALS  AND  FELLOW- SERVANT  a 
lis.  DISTINCTION  BETW^EEN  FEF^LOW^- 
SBRVANT  AND  VICE-FRINCIFAL  OR  AGENT. 
— It  is  duty  of  employers  to  provide  and  fur- 
nish suitable  and  safe  appliances  with  which 
their  employees  are  required  to  work,  and  law 
does  not  permit  employers  to  transfer  or  shift 
their  responsibility  for  performance  of  this 
duty  to  any  agent  or  servant,  and  In  cases  of 
this  kind  agent  or  servants  of  employer  who 
construct  or  furnish  machinery  or  appliances 
to  be  used  by.  employees  are  not  fellow- serv- 
ants, although  at  same  time  they  may  be  fel- 
low-servants in  performance  of  other  services. 
These  principles  and  distinctions  are  expressly 
recognized  in  later  cases  in  this  state  and  are 
consistent  with  all  cases  In  this  state,  except. 
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perhaps,  eases  of  McKun*  vs.  California  S.  R. 
Co.,  66  Cal.  802,  6  Pac.  Rep.  482,  and  Brown  vs. 
Sennett,  68  Cat.  226,  58  Am.  Rep.  8,  9  Pac.  Rep. 
74,  which  have  been  criticized  and  doubted,  if 
not  overruled. — Nixon  vs.  Selby  S.  &  L.  Co.,  102 
Cal.  468,  463,  86  Pac.  Rep.  803.  See  Sanborn 
vs.  Madera  F.  &  T.  Co.,  70  Cal.  261,  11  Pac.  Rep. 
710;  Daves  vs.  Southern  Pac.  R.  Co.,  98  CaL 
19,  20.  35  Am.  St.  Rep.  133,  32  Pac.  Rep.  708; 
Burns  vs.  Sennett,  99  Cal.  863,  83  Pac.  Rep.  916; 
EI  ledge  vs.  National  C.  &  O.  R.  Co.,  100  CaL 
282,  38  Am.  St.  Rep.  290.  84  Pac  Rep.  720; 
Bowen  vs.  Chicago,  B.  &  K.  C.  R.  Co.,  95  Mo. 
268,  8  S.  W.  Rep.  230;  Baltimore  &  O  R.  Co.  vs. 
Baugrh,  149  U.  S.  868,  869,  bk.  87  L.  ed.  772.  18 
Sup.  Ct.  Rep.  914. 

118.  Corporation  Is  liable  to  tfnployco  for 
netrliffenee  of  its  airemt  intrusted  with  per- 
formance of  duties  which  corporation  should 
perform  as  master. — ^Beeson  vs.  Oreen  Mt.  Q. 
Min.  Co.,  67  Cal.  20,  80.  See  Flike  vs.  Bostoa 
A  A.  R.  Co.,  53  N.  Y.  549,  18  Am.  Rep.  546. 

117.  BSmployer's  daty  is  to  fomlsli  suitable 
and  safe  place  for  his  employee  to  work  and 
safe  appliances  and  machinery  for  him  to 
work  with,  and  this  duty  cannot  be  delegrated 
to  another  so  as  to  exonerate  employer  from 
liability  to  employee  who  is  injured  in  conse« 
quence  of  omission  to  properly  perform  such 
act  or  duty,  whether  that  other  is  superior 
officer,  aerent,  or  servant,  or  is  a  subordinate 
or  inferior  agent  or  servant,  and  in  either 
case,  in  respect  to  such  act  or  duty,  person 
who  undertakes  or  omits  to  perform  Is  repre- 
sentative of  employer,  and  not  mere  fellow- 
servant  with  one  who  Is  injured. — ^Mullln  vs. 
California  Horseshoe  Co.,  105  Cal.  77,  88,  38 
Pac  Rep.  636;  Verdelli  vs.  Oray's  Harbor  C 
Co.,  115  CaL  517,  628,  27  Pac.  Rep.  864. 

118.  Fact  that  master  exercised  dve  care  to 
selection  of  person  to  whom  he  delegated  his 
power  and  supervision  of  work  does  not  affect 
rule  which  holds  him  responsible  to  his  serv- 
ants for  manner  in  which  work  is  performed, 
and  If  in  performance  death  or  Injury  results 
to  servant  from  wrongful  act  or  negligence  of 
person  who  is  controlling  and  supervising  per- 
formance in  place  of  master,  the  master  is 
liable,  and  rule  exempting  him  from  liability 
for  such  injuries  caused  by  negligence  of  fel- 
low-servant has  no  application. — ^Brown  vs. 
Sennett,  68  Cal.  226,  280,  58  Am.  Rep.  8,  9  Pac 
Rep.  74.  See  Trask  vs.  California  S.  R.  Co.,  63 
Cal.  96. 

Dovbtcdt  Doctrine  seems  to  be  in  Congravo 
vs.  Southern  Pac  R.  Co.,  88  Cal.  360,  870,  21 
Pac.  Rep.  175. 

110.     Foreman  of  room  of  smelting  company 

used  for  separating  lead  and  gold  by  dissolv- 
ing ore  in  hot  diluted  sulphuric  acid  and  then 
precipitating  it  from  solution,  is  not  fellow- 
servant  of  those  employed  under  him  In  such 
room,  but  is  representative  of  company  in  so 
far  as  furnishing  of  proper  rubber  hose  for 
performance  of  work,  and  if  he  is  negligent 
in  that  respect  his  negligence  Is  negligence  of 
company. — Nixon  vs.  Selby  S.  &  Li.  Co.,  102  Cal. 
458,  463,  36  Pac  Rep.  803. 

120.  If  act  was  one  which  It  was  duty  of 
employer  to  perform  towards  its  serv- 
ants,    and     one     of  them     negligently     per- 


formed It,  to  Injury  of  another  in  same 
common  employment,  then  offending  serv- 
ant In  performance  of  such  duty  actedl 
as  representative  or  agent  of  his  em- 
ployer, for  which  employer  is  responsible;  it 
it  was  not,  then  they  were  fellow-servants, 
and  offending  servant  is  alone  responsible. — 
Daves  vs.  Southern  Pac  Co.,  98  Cal.  19,  24,  8& 
Am.  St.  Rep.  133,  82  Pac.  Rep.  708. 

121.  Master  cannot  excnse  blmsclf  from 
liability  for  fnmlshlns  defective  or  unsafe 
machinery  or  appliances  by  delegating  such 
furnishing  to  another,  and  In  such  case  serv- 
ant who  undertakes  to  furnish  such  appliances 
or  machinery  is  representative  of  master,  and 
not  co-servant  with  one  who  sustained  injury. 
— Sanborn  vs.  Madera  F.  &  T.  Co.,  70  Cal.  261, 
265,  11  Pac  Rep.  710.  See  Beeson  va  Green 
ML  G.  Min.  Co.,  57  Cal.  20. 

122.  Snpcrlntendent  of  work  of  constmctlnir 
breakvrater  or  Jetty,  employed  by  contractor 
with  government  for  such  work,  sustains  dual 
relation  towards  other  laborers;  in  respect  to 
those  duties  from  which  contractor  could  not 
be  relieved  by  delegating  their  performance 
to  another,  he  sustains  towards  them  char- 
acter of  vice-prlnclpal,  and  for  his  acts  or 
omissions  in  performance  of  these  duties  con- 
tractor is  liable;  but  with  reference  to  those 
acts  in  performance  of  contract  which  were 
not  within  personal  duties  of  contractor, 
superintendent  was  but  fellow-servant  of  other 
employees,  and  for  any  negligence  as  such 
fellow-servant  contractor  Is  not  liable. — Cal- 
Ian  va  Bull,  118  CaL  593,  600,  45  Pac  Rep.  1017. 

123.  There    are    certain    duties    whlcb    em- 
ployer owes  personally  to  his  employees,  and 
he   cannot   avoid    responsibility   for   injury    to 
one    servant,    caused    by    failure    to    perform 
such   duties   by   delegating   their  performance 
to  another  servant;  in  such  case  fellow-serv- 
ant   to    whom    performance    of    such    duty    Is 
assigned   becomes    with    respect   to    that   par- 
ticular duty  special  representative  of  employer. 
or,  as  Is  sometimes  called,  vice-principal,  and 
then    negligence    of    servant    Is    negligence    of 
principal,  for  which  latter  must  answer. — Ted- 
ford  vs.  Los  Angeles  E.  Co.,  134  Cal.  76,  79,  66 
Pac   Rep.   76,   54  Ij.   R.   A.   85.     See  Daves  vs. 
Southern  Pac.  Co.,  98  Cal.  19,  35  Am.  St.   Rep. 
138,  82  Pac.  Rep.  708;  Elledge  vs.  National  C. 
&  O.  R.  Co.,  100  Cal.  282,  38  Am.  St.  Rep.  290, 
84  Pac.  Rep.  720;  Nixon  vs.  Selby  S.  &  L.  Co.^ 
102  Cal.  458,  36  Pac.  Rep.  803;  Callan  vs.  Bull, 
118  Cal.  693.  45  Pac  Rep.  lOlY. 

124L     liVliere  employee's   Injury  bas  resulted 
from  omission  or  negligent  performance  of  act 
which  it  was  no  part  of  duty  of  master  to  per- 
form, and  in  doing  of  which  no  duty  of  master 
was    being    performed,    then    person    through 
whose   negligence   injury  has    resulted,   what- 
ever may  be  his  grade  or  rank  of  employment^ 
Is  not,  as  to  that  act.  representative  of  master, 
and    responsibility    for    Injury    is    upon    indi- 
vidual   actor,   and   not   npon    employer. — Don- 
nelly vs.    San   Francisco   Bridge  Co.,    117   Cal. 
417,  428,  49  Pac  Rep.  569.     See  Callan  vs.  BulU 
118    Cal.    598,    45    Pac.    Rep.    1017;    Moody    vs. 
Hamilton  M.  Co.,  159  Mass.   70,  72,  88  Am.  St. 
Rep.  896.  84  K.  E.  Rep.  185;  Crispin  vs.  Bab- 
bitt, 81  N.  Y.  516,  87  Am.  Rep.  621;  Loughlli» 
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▼fc  State,  106  N.  T.  159.  11  N.  B.  Rep.  871;  Cal- 
len  ▼■.  Norton,  129  N.  T.  1.  9,  99  N.  B.  Re^ 

905. 

US.  mrhere  nefflfveiiee  la  act  wbleh  mwrtcv 
most  pcTMMially  perfonn»  person  to  whom  be 
delegates  its  performance  Is  his  agent,  and 
master  Is  responsible  for  negligence;  but  if  it 
is  act  which  may  be  delegated  to  another  or 
may  be  performed  by  employee,  person  by 
whom  it  is  performed  is  fellow-servant  with 
other  employees,  irrespective  of  his  rank,  and 
master  is  not  responsible  for  his  negligence 
in  its  performance. — Callan  vs.  Bull,  113  Cal. 
698.  603.  45  Pao.  Rep.  1017.  See  Daves  vs. 
Southern  Pac.  Co.,  98  Cal.  19,  86  Am.  St.  Rep. 
138,  88  Pac  Rep.  708;  Burns  vs.  Bennett,  99 
Cal.  893.  83  Pac.  Rep.  916;  Noyes  vs.  Wood.  102 
CaL  889,  86  Pac.  Rep.  766;  McGlnty  vs.  Athol  R. 
Co.,  166  Masa  188,  29  N.  E.  Rep.  510;  Llndvall 
va  Woods.  41  Minn.  212,  42  N.  W.  Rep.  1020,  4 
L.  R.  A.  798. 

128.  MASTER  CANNOT  DBLBGATB  A 
DUTY  AND  BSCAPB  LIABILITY.— Duty  of 
employer  to  furnish  his  employees  reasonably 
suitable  and  safe  machinery  and  appliances 
cannot  be  delegated  to  another,  so  as  to  ex- 
onerate employer  from  liability  to  employee 
who  is  injured  by  omission  to  perform  duty, 
or  by  its  negligent  performance. — Burns  vs. 
Sennett,  99  Cal.  863,  868,  83  Pac.  Rep.  916;  Hig- 
glns  vs.  Williams,  114  Cal.  176.  181.  46  Pac 
Rep.  1041;  Dolan  vs.  Sierra  R.  Co.,  185  Cal. 
435,  438.  67  Pac.  Rep.  686.  See  Sanborn  vs. 
Madera  F.  &  T.  Co..  70  Cal.  261.  265,  11  Pac 
Rep.  710;  Daves  vs.  Southern  Pac  Co..  98  CaL 
19,  24,  85  Am.  SL  Rep.  133,  32  Pac  Rep.  708; 
Elledge  vs.  National  C.  A  O.  R.  Co..  100  Cal. 
282.  88  Am.  St.  Rep.  290,  84  Pac  Rep.  720; 
Nixon  vs.  Selby  S.  &  I*  Cc.  102  Cal.  458,  89 
Pac  Rep.  803;  Mullln  vs.  California  Horse- 
shoe Co.,  105  Cal.  77,  38  Pac  Rep.  585;  Puller 
vs.  Jewett.  80  N.  Y.  49.  52,  86  Am.  Rep.  575. 

127.  If  the  act  be  one  which  It  was  dwty  of 
employer  to  perform,  and  one  of  his  servants 
negligently  performs  it  to  Injury  of  another 
servant  in  same  common  employment,  then  of- 
fending servant  in  performance  of  this  duty 
acts  aa  representative  or  agent  of  his  em- 
ployer, and  employer  Is  responsible.— Skelton 
va  Pacific  Jm  Co.,  149  CaL  507,  611,  74  Pac 
Rep.  18. 

128.  Prlnctpars  responstbtllty  does  not  end 
with  showing  that  he  exercised  due  care  in 
selection  of  agent  to  whom  he  has  delegated 
duty,  and  it  must  be  further  shown  that  agent 
himself  with  due  care  performed  such  duty. — 
Skelton  vs.  Paciflo  I*  Co.,  140  Cal.  507,  511,  74 
Pac  Rep.  18. 

129.  Railroad  eamnot  shift  duties  which  It 
owes  to  servant  so  as  to  avoid  responsibility 
for  injury  to  such  servant  to  another  servant. 
—Daves  vs.  Southern  Pac  Co.,  98  CaL  19,  24, 
86  Am.  St.  Rep.  188,  88  Pac  Rep.  708. 

180.  "Where  employee  of  mining  eompany 
was  killed  by  reason  of  imperfect  construction 
of  certain  pipe,  which  had  been  set  up  in  mine 
for  purpose  of  carrying  oft  gases  generated 
therein,  which  pipe,  owing  to  its  imperfect 
construction,  allowed  such  gases  to  escape  and 
collect  in  mine,  causing  death  of  employee, 
without    his    fault    or    negligence,    said    plp« 
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being  placed  in  position  and  put  together  in 
negligent  manner  by  tinner  under  Instruction 
and  supervision  of  superintendent  of  mine,  the 
owners  of  mine  are  liable  for  death  so  caused. 
— Beeson  vs.  Oreen  Mt  G.  Mln.  Co.,  57  Cal.  20, 
SO,  89. 

181.  What  are  these  dvtles. — Some  of  duties 
which  employer  cannot  delegate  to  servant 
and  escape  liability  for  are  to  furnish  proper 
machinery  and  appliances  and  keep  them  in 
repair,  to  exercise  care  in  selecting  compe- 
tent servants,  to  take  reasonable  care  for 
safety  of  employees,  and  to  give  careful  in- 
structions, directions,  and  warnings  to  youth- 
ful. Inexperienced  servant  of  unusual  and  hid- 
den dangers  of  which  employer  is  aware  and 
of  which,  to  employer's  knowledge,  employee 
is  ignoranL — Tedford  va  Lios  Angeles  E.  Co. 
184  CaL  76,  80.  66  Pac  Rep.  76.  64  L.  R.  A  85 
See  Ingerman  vs.  Moore,  90  CaL  410.  25  Am. 
St.  Rep.  188,  27  Pac.  Rep.  806;  Mullln  va  Cali- 
fornia Horseshoe  Co.,  106  CaL  77.  38  Pao.  Rep. 
535;  Ryan  vs.  Los  Angeles  L  &  C.  S.  Co..  US 
Cal.  244.  44  Pac  Rep.  471,  82  U  R.  A  524; 
Gibson  vs.  Sterling  F.  Co.,  118  Cal.  1.  45  Pac. 
Rep.  5;  Hlgglns  vs.  Williams.  114  CaL  176.  4B 
Pac.  Rep.  1041;  VerdelU  vs.  Gray's  Harbor  C. 
Co.,  115  CaL  617,  47  Pac.  Rep.  364;  Hanley  vs. 
California  B.  &  C  Co.,  127  CaL  282,  59  Pac.  Rep. 
677,  47  L.  R.  A.  597. 

182.  It  mmt  be  taken  as  absolutely  settled 
in  this  state,  that  it  is  not  the  grade  of  ser- 
vice which  fixes  master's  responsibility  In  cases 
of  accident,  but  it  is  character  of  act.  that  Is 
to  say,  if  it  be  act  the  duty  for  performance 
of  which  belongs  in  law  to  master,  whether 
performance  be  delegated  to  least  of  his  serv- 
ants or  to  greatest,  in  either  case  and  in  any 
case  master  is  responsible  unless  act  be  per- 
formed with  due  care. — Skelton  vs.  Pacific  I* 
Co.,  140  CaL  607,  511,  74  Pac  Rep.  13. 

rX.     FELLOW-SERVANTS— WHO  ARE. 

183.  CONDUCTOR   AND    TRACK-WALKER. 

—Conductor  of  railroad  train,  or  track-walker, 
whose  duty  was  to  see  that  track  was  clear  of 
obstructions  and  to  signal  when  they  ex- 
isted, and  laborer,  employed  to  keep  track  in 
good  order  so  that  trains  might  run  upon  it 
in  safety,  are  fellow-servants  of  same  em- 
ployer and  employed  by  it  in  same  general 
business,  and  company  is  not  liable  for  death 
of  laborer  through  negligence  of  conductor 
and  track-walker.— Fagundes  va  Central  Pac 
R.  Co.,  79  CaL  97,  100.  21  Pac.  Rep.  487.  8  L. 
R.  A.   824    (Paterson.  J.,   dissenting). 

184.  CONSTRUCTION  OF  SECTION.— Section 
not  only  restates  rule  first  established  by 
Judicial  decision  as  to  injury  received  through 
negligence  of  fellow-servant,  but  it  clears 
away  to  great  extent  difficulties  which  may 
have  existed  as  to  meaning  of  "fellow-serv- 
ants"; it  declares  them  to  be  those  employed 
"in  same  general  business."  —  Congrave  va 
Southern  Pao.  R.  Co.,  88  CaL  860,  867,  26  Pac 
Rep.  175. 

188.  Section  Ikas  placed  In  eategory  of 
•fellow-servants"  all  those  who  are  employed 
by  same  employer  in  same  general  business. 
— Stevens  va  San  Francisco  &  N.  P.  R.  Co.. 
100  CaL  564.  85  Pac.  Rep.  166.  See  Teomans 
va  Contra  Costa  &  N.  Co.*  44  CaL  71;  Hogan  v& 
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Central  Pac.  R.  Co.,  49  CaL  128;  McDonald  vs. 
Hazletine,  5S  CaL  S6;  Brown  vs.  Central  Pac. 
R.  Co.,  72  CaL  628,  14  Pac.  Rep.  188;  Stephens 
va  Doe,  78  CaL  26,  14  Pac.  Rep.  378;  Fagrundes 
vs.  Central  Pac  R.  Ca,  79  CaL  97,  21  Pac 
Rep.  487,  8  Lb  R.  A.  824;  Contra ve  vs.  Southern 
Pac  R.  Co.,  88  CaL  860,  86  Pac  Rep.  175. 

ISO.  CONDUCTOR  AND  HBAD  BRAKB- 
MAN. — When  train  breaks  In  two,  leavinsr  con- 
ductor on  one  end  and  head  brakeman  on 
other,  head  brakeman  becomes  conductor  of 
that  part  of  train  on  which  he  is  and  becomes 
fellow-servant  of  conductor  of  other  portion 
of  train. — Brown  vs.  Central  Pac  R.  Co.,  78 
CaL  628,  625,  14  Pac  Rep.  188. 

187.  FORBMAN    OF    MINES    AND    MINBR. — 

Foreman  of  mine  and  one  employed  to  work 
under  him  are  fellow-servants,  and  owners 
of  mine  are  not  responsible  for  injuries  hap- 
pening to  latter  througrh  negrllfirence  of  fore- 
man, unless  such  owners  have  neglected  to 
use  ordinary  care  in  selection  of  foreman.— 
Stephens  vs.  Doe,  78  CaL  26,  28,  14  Pac  Rep. 
878. 

188.  BLBCTRIC  LINBMAN  AND  HIS  FORB- 
MAN. — Electric  lineman  and  his  foreman  are 
fellow- servants,  and  if  lineman  is  injured  by 
negrllgrence  of  foreman,  and  negrllsrence  did 
not  involve  duty  which  company  employing 
them  owed  personally  to  lineman  as  employee, 
employing  company  is  not  liable  therefor. — 
Tedford  vs.  Los  Angeles  E.  Co.,  134  CaL  76, 
79,  66  Pac.  Rep.  76,  64  L.  R.  A.  85. 

139.  BNGINBER,  CONDUCTOR,  FIREMAN, 
AND  BRAKBMAN. — Engrineer,  conductor,  fire- 
man, and  brakeman  on  train  of  cars  are  fel- 
low-servants within  meaning  of  f  1970.  and 
railroad  company  is  not  liable  for  death  of  one 
occasioned  by  negligence  of  any  of  others. — 
Congrave  vs.  Southern  Pac.  R.  Co.,  88  CaL 
360.  367.  26  Pac.  Rep.  175.  See  Collier  vs.  Stein- 
hart.  51  CaL  116;  McLean  vs.  Blue  Point  O. 
M.  Co.,  51  CaL  256;  McDonald  vs.  Hazletine, 
53  CaL  35;  Brown  vs.  Central  Pac.  R.  Co.,  72 
CaL  623,  14  Pac  Rep.  138;  Stephens  vs.  Doe, 
73  CaL  26.  14  Pac.  Rep.  378;  Fagundes  vs. 
Central  Pac  R  Co.,  79  CaL  97,  21  Pac  Rep. 
437.  8  L.  R.  A.  824. 

140.  BNGINEBR  OF  MINB  AND  MINERS. — 

Engineer  employed  in  mine,  operating  engine 
therein  and  hoisting-tackle  used  upon  and  in 
connection  with  main  shaft  of  mine  to  hoist 
rock  and  debris  therefrom  and  also  to  raise 
and  lower  miners  or  other  workmen  to  vari- 
ous levels  connected  with  main  shaft,  is  fel- 
low-servant of  workman  employed  in  mine. — 
Trewatha  vs.  Buchanan  G.  M.  &  M.  Co.,  96 
CaL  494,  498.  28  Pac.  Rep.  671,  81  Id.  661. 

141.  SECTION  FOREMAN  AND  SECTION 
HAND. — Section  foreman  on  railroad  is  fellow- 
servant  with  section  hand  employed  by  him 
to  work  under  him,  and  company  is  not  liable 
for  Injuries  happening  to  section  hand  through 
negligence  of  section  foreman  in  leaving 
switch  open. — Daves  vs.  Southern  Pac  Co..  98 
CaL  19,  26.  85  Am.  SL  Rep.  133.  32  Pac.  Rep. 
708.  See  Collier  vs.  Stsinhart,  61  CaL  116; 
McLean  vs.  Blue  Point  O.  M.  Co.,  61  CaL  266; 
McDonald  vs.  Hazletine,  68  CaL  86;  Brown  vs. 
Central  Pac.  R.  Co.,  72  CaL  628,  14  Pac  Rep. 
138;  Stephens  va  Doe,  78  CaL  26,  14  Pac  Rep. 


878;  Fagundes  vs.  Central  Pac  R  Co.,  79  Cat. 
97,  81  Pac  Rep.  437,  8  L.  R.  A.  824;  Congrave 
vs.  Southern  Pac  R.  Co.,  88  CaL  860,  26  Pac 
Rep.    176. 

149.     GRADE    OF    WORK    IMMATERIAL. 

Grade  of  work  of  employees  is  immateriSLi 
circumstance  in  determining  whether  or  not 
they  are  fellow- servants,  and  one  may  be 
fellow-servant  of  another  even  if  he  has  sa- 
tire charge  and  control  of  work,  with  full 
power  to  hire  and  discharge  men. — ^Noyes  vs. 
Wood,  102  CaL  389,  892,  86  Pac  Rep.  766.  See 
Congrave  vs.  Southern  Pac.  R.  Co.,  88  Cal. 
360,  26  Pac  Rep.  176;  Daves  vs.  Southern  Pao. 
Co.,  98  CaL  19.  36  Am.  St.  Rep.  138,  82  Pac  Rep. 
708;  Burns  vs.  Sennett,  99  Cal.  363,  33  Pac  Rep. 
916;  Stevens  vs.  San  Francisco  A  N.  P.  R.  Co., 
100  CaL  664,  86  Pac  Rep.  165. 

14S.  ENGINEER  OF  STEAMBOAT,  AND 
OILER. — Oiler  employed  on  steamboat  to  oil 
engine,  and  engineer  of  steamboat,  having  au- 
thority to  employ  and  discharge  men  under 
him.  including  oiler,  and  control  over  them, 
are  fellow-servants  employed  in  same  general 
business  as  contemplated  by  1 1970. — Stevens 
vs.  San  Francisco  &  N.  P.  R.  Co.,  100  CaL  664, 
666,  86  Pac.  Rep.  1.65.  See  Collier  vs.  Stein- 
hsrt,  61  CaL  116;  McLean  vs.  Blue  Point  G.  M. 
Co.,  61  Cal.  256;  Daves  vs.  Southern  Pac  Co., 
98  CaL  19,  86  Am.  St.  Rep.  138,  82  Pac  Rep. 
708. 

144.     FOREMAN     AND     PAINTBRS.-'Where 

it  is  shown  that  painters  employed  to  paint 
building  usually  construct  their  own  scaffold 
and  adjust  their  appliances  to  enable  them  to 
reach  their  work,  and  in  nature  of  things  the 
skill  requisite  to  do  so  Is  necessary  qualifica- 
tion to  journeyman  painter,  foreman  of  Job  is 
fellow-servant  of  those  employed  under  him, 
and  painter  under  him  injured  by  reason  of 
his  negligence  cannot  recover  of  employer 
therefor. — Noyes  vs.  Wood,  102  CaL  889.  898, 
86  Pac   Rep.   766. 

148.  FOREMAN  OF  GANG ->  Selection  of 
tooLk — ^Where  it  is  duty  of  foreman  of  gang  of 
men  to  select  tools  to  be  used,  he  is  not  to  be 
regarded  as  fellow-servant  of  men,  and  if  he 
selects  wrong  tool  or  imperfect  tool  employer 
will  be  liable  for  his  negligence  in  so  doing. — 
Wall  vs.  Marshutz,  188  CaL  622,  626,  71  Pac 
Rep.    692. 

14e.  MATE  AND  EMPLOYEB  IN  STEW- 
ARD'S DEPARTMENT.  —  Mate  of  passenger- 
carrying  ship  is  fellow-servant  of  an  employee 
in  steward's  department  on  same  ship,  and 
owner  of  ship  is  not  liable  to  such  servant  for 
injuries  sustained  by  him  by  reason  of  negli- 
gence of  mate. — ^Livingston  vs.  Kodiak  P.  Co., 
108  CaL  268,  264,  87  Pac  Rep.  149.  See  Mc- 
Lean vs.  Blue  Point  G.  IC  Co..  61  Cal.  256; 
Fagundes  va  Central  Pac  R.  Co.,  79  CaL  97, 
81  Pac  Rep.  487,  8  L.  R.  A.  824;  Congrave  vs. 
Southern  Pac  R.  Co.,  88  CaL  860,  26  Pac  Rep. 
176;  Daves  vs.  Southern  Pac.  Co.,  98  Cal.  19,  85 
Am.  SL  Rep.  183,  32  Pac  Rep.  708. 

147.     MBN    IN    DIFFBRBlfT    GRBWS.— Men 

employed  in  building  of  Jetty  are  none  less 
fellow-servants  by  reason  of  being  divided  in 
different  crews.— Callan  vs.  Bull.  118  Cal.  698, 
600,  46  Pac  Rep.  1017.  See  Fraser  vs.  Red 
River  L.  Co.,  45  Minn.  835,  47  N.  W.  Rep.  786. 


r 


Tit.  VI,  eh.  h  surt.  II.] 


WHO   ARB   KOT   FBLIiOW-SBRVAlfTS. 


(iei»)       i 1970 


148.  RBPAIRBR     OF    BLBTATOR     SHAFT 
AND  ELEVATOR  OPERATOR. — One  employed 
to  repair  elevator  shaft  and  man  employed  to 
operate  elevator  are  servants  ensrased  in  com- 
mon  employment  and   In    same   ereneral   busi- 
ness, and  employer  Is  not  liable  for  Injuries  to 
former  occurrlnsr  througrh  nesrlierence  of  latter. 
—Mann  vs.  O'Sullivan.  126  Cal.  61,  64,  77  Am. 
St.  Rep.  149,  68  Pac.  Rep.  875.     See  Fafirundes 
vs.  Central  Pac.  R.  Co.,  79  Cal.  97,  21  Pac.  Rep. 
437,  8  L.  R.  A.  824;  Livingston  vs.  Kodiak  P. 
Co.,  108  Cal.  258,  268,  87  Pac.  Rep.  149.     Mass. 
Hasty  vs.  Sears,  167  Mass.  128,  84  Am.  St.  Rep. 
267.   81  N.   B.  Rep.  769.     W.  Y.    Besel  vs.  New 
York  C.  &  H.  R.  R.  Co.,  70  N.  Y.  171,  177;  Cor- 
coran vs.  Delaware,  L.  &  W.  R.  Co.,  126  N.  Y. 
673,  27  N.  E.  Rep.  1022.    Pa.  Campbell  vs.  Penn- 
sylvania R.   Co.    (Pa.  Jan.  4,   1886),   24  Am.   A 
Bug.   R.    Cas.    427. 

149.  FOREMAN  AND  LABORER  IN  <IUAIU 
RT. — Foreman  of  and  laborer  in  a  quarry  are 
fellow-servants,  and  employer  is  not  liable 
for  injuries  to  laborer  occasioned  by  nesrli- 
sence  of  foreman. — Donovan  vs.  Ferris,  128 
Cal.  48,  62,  79  Aul  St.  Rep.  26,  60  Pac  Rep.  619. 

X.     FELLOW-SERVANTS— WHO     ARE     NOT. 

150.  ASSISTANT  FORBBIAN  OF  SHOP 
AND  BOY  UNDER  HIS  CONTROL,  subject  to 
his  orders  and  directions,  as  employee  of  same 
shop,  are  not  fellow-servants  so  as  to  relieve 
employer  of  both  from  liability  for  injury  to 
the  boy  occasioned  by  reason  of  assistant  fore- 
man's neerlierence.— Foley  vs.  California  Horse- 
shoe Co.,  116  Cal.  184,  196,  66  Am.  St.  Rep.  87, 
47  Pac.  Rep.  42  (dlstlairolslilBS  Fisk  vs.  Cen- 
tral Pac.  R.  Co.,  78  Cal.  88,  1  Am.  St.  Rep.  22, 
18  Pac  Rep.  144).  See  Mullin  vs.  California 
Horseshoe  Co.,  106  Cal.  77,  88  Pac.  Rep.  635. 

151.  BRO'WN    VS.    SENNETT    CRITICIZED. 

— ^In  case  of  Brown  vs.  Sennett,  68  Cal.  226, 
68  Am.  Rep.  8,  9  Pac.  Rep.  74,  holding  foreman 
of  sanflT  of  men  to  whom  stevedore  delesrates 
entire  managrement  of  work  of  unloadlnff 
vessel,  with  full  direction  to  control  and  super- 
vise it,  not  fellow-servant  with  his  subordinate 
employees  was  decided  by  mere  majority 
of  the  court;  It  makes  no  allusion  to  the 
langruasre  of  the  code,  and  Is  hard  to  recon- 
cile with  some  former  decisions  of  this  court. 
— Cong'rave  vs.  Southern  Pac  R.  Co.,  88  CaL 
860,    870,    26    Pac.    Rep.    176. 

152.  CARPENTER  —  Employed  to  make 
•ealToIds  used  by  hod-carriers  and  other  la- 
borers employed  In  erection  of  bulldlngr  is  not 
fellow-servant  of  such  hod-carriers  and  other 
laborers  in  so  far  as  makinsr  of  such  scaf- 
folds is  concerned,  but  represents  employer, 
who  is  liable  for  his  nesrlierence  in  manufactur- 
Ing  or  makiner  of  such  scaffold. — ^McNamara  vs. 
McDonousrh,  102  Cal.  675,  682,  86  Pac.  Rep.  941. 
See  Con  grave  vs.  Southern  Pac.  R.  Co.,  88  Cal. 
860,  869,  26  Pac.  Rep.  176;  Daves  vs.  Southern 
Pac.  Co.,  98  Cal.  19,  86  Am.  St.  Rep.  133,  82 
Pac.  Rep.  708;  Bums  vs.  Sennett,  99  Cal.  863, 
88  Pac.  Rep.  916;  Elledsre  vs.  National  City  & 
O.  R.  Co.,  100  Cal.  282,  292,  88  Am.  St.  Rep.  290, 
84  Pac.  Rep.  720;  Nixon  vs.  Selby  8.  &  L.  Co., 
102  Cal.  468,  86  Pac.  Rep.  808;  Bowen  vs.  Chl- 
casro,  B.  ft  K.  C.  R.  Co.,  96  Mo.  268,  269,  8  8.  W. 
280;  Baltimore  &  O.  R.  Co.  vs.  Bauerh,  149  U.  8. 
368,  869,  bk.  87  L.  ed.  772.  18  Sup.  Ct.  Rep.  914. 


153.  ENGINEER  IN  CHARGE  OF  REFRIG- 
BaiATING  MACHINE,  under  direction  of  super- 
intendent and  general  manager  of  corpora- 
tion, when  he  was  present,  and  having  sole 
charge  of  running  machine  in  his  absence, 
and  who  hired  and  discharged  men  under 
direction  of  superintendent,  not  fellow-servanc 
of  carpenter  employed  by  company  to  do  Jobs 
around  plant  and  sometimes  to  work  on  such 
refrigerating  machine,  and  company  is  liable 
for  accident  happening  to  such  carpenter 
through  qegllgence  of  engineer. — Ryan  vs.  Los 
Angeles  L  &  C.  S.  Co.,  112  Cal.  244,  254,  44 
Pac.  Rep.  471,  82  L.  R.  A.  624. 

164.     FOREMAN      OF      CONTRACTORS      for 

construction  of  system  of  sewers  who  has 
direction  of  setting  up  and  putting  to  work 
of  machine  used  in  said  work  In  performance 
of  such  duty  is  not  fellow-servant  of  men 
employed  under  him,  but  Is  representative  or 
agent  of  contractors,  and  for  his  negligence 
they  are  responsible  to  employee  injured 
thereby. — ^Hlggins  vs.  Williams,  114  Cal.  176, 
182,  46  Pac  Rep.  1041. 

155.  FOREMAN  OF  GANG  OF  l)fEN  EM- 
PLOYED BY  STEVEDORE  to  unload  vessel, 
who  employed  men  and  superintended  Job  of 
unloading,  not  fellow-servant  of  men,  and 
stevedore  is  responsible  for  injuries  sustained 
by  one  of  men  by  reason  of  negligence  of 
foreman. — Brown  vs.  Sennett,  68  Cal.  226,  829, 
68  Am.  Rep.  8,  9  Pac  Rep.  74. 

ISe.  MATERIALMAN  AND  TRAIN  DES- 
PATCHER  of  railroad  company,  having  au- 
thority to  employ  and  discharge  men  and  to 
direct  movement  of  trains,  is  not  fellow- 
servant  of  track  laborer. — ^McKune  vs.  Cali- 
fornia S.  R.  Co.,  66  Cal.  802,  806,  6  Pac.  Rep. 
482. 

157.  OBTB  TO  IKTHOM  HIS  EMPLOYER 
COMMITS    ENTIRE    CHARGE    OF    BUSINESS 

with  power  to  choose  his  own  assistants  and 
to  control  and  discharge  them  as  freely  and 
fully  as  principal  himself  could,  is  not  fellow- 
servant  with  those  employed  under  him,  and 
master  is  answerable  to  all  under-servants  for 
negligence  of  such  managing  assistant,  either 
In  his  personal  conduct  within  scope  of  his 
employment  or  in  his  selection  of  other  serv- 
ants.— Beeson  vs.  Green  Mt.  Q.  M.  Co.,  67  Cal. 
20,  81;  Brown  vs.  Sennett,  68  Cal.  226,  280,  68 
Am.  Rep.  8,  9  Pac  Rep.  74. 

158.  ROADMASTER  OF  RAILROAD,  hav- 
ing charge  of  employment  of  men  under  him 
engaged  in  loading  rock  from  bank  or  cliff  on 
one  of  company's  cars  for  use  in  the  repair 
of  the  roadbed,  represents  the  company  in  the 
knowledge  had  by  him  that  place  where  men 
were  working  was  unsafe,  and  his  knowledge 
is  knowledge  of  company,  and  not  knowledge 
of  fellow-laborer. — Elledge  vs.  National  City 
St  O.  R.  Co.,  100  Cal.  282,  291,  88  Am.  St  Rep. 
890,   84  Pac  Rep.   720. 

159.  SUPERINTENDENT  OF  MINE,  having 
sole  power  to  employ  and  discharge  employees 
and  sole  conduct  of  operating  mine,  is  not 
fellow- employee  of  one  employed  by  him  as 
such  superintendent  to  work  in  mine. — ^Beeson 
vs.  Green  Mt  G.  M.  Co.,  67  Cal.  20,  81. 

100.     Ttnner  cmplored  hy  svperlBteBdent  of 
mine  to  do  some  work  under  supervision  of 
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cuperlntendent  with  regard  to  certain  pipe, 
who  directs  him  when  and  how  to  place  pipe, 
la  not  fellow-Bervant  with  other  workers  in 
mine. — Beeson  vs.  Green  Mt  G.  M.  Co.,  57  Cal. 
20.  81. 

XL  MASTER'S  LIABILITY  TO  SERVANT 
FOR  NEGLIGENCE  OF  FELLOW-SERV- 
ANT. 

161.  MASTER  NOT  LIABLE  FOR  NEGLI- 
GENCE OF  FELLOW-SERVANT. — Employee 
cannot  recover  asrainst  his  employer  for  per- 
sonal injuries  caused  by  the  neglierence  of  a 
fellow-servant. — KaufCman  vs.  Maler,  94  Cal. 
269,  273.  29  Fac.  Rep.  481,  18  L.  R.  A.  124;  Burns 
vs.  Sennett,  99  Cal.  863,  867,  88  Pac.  Rep.  916. 
See  Consrrave  vs.  Southern  Pac.  R.  Co.,  88  CaU 
860,  26  Pac.  Rep.  176;  Daves  vs.  Southern  Pac 
Co.,  98  Cal.  19,  85  Am.  St.  Rep.  183,  32  Pac.  Rep. 
708;  Baltimore  &  O.  R.  Co.  vs.  Baugh,  149  U.  S. 
868,  bk.  37  L.  ed.  772,  18  Sup.  Ct.  Rep.  914. 

162.  Unless   ■earllsent   !■   employliis   him« — 

Employer  is  not  responsible  to  his  employee 
for  injuries  resulting:  from  nesrliffence,  care- 
lessness, or  unskllfulness  of  fellow-employee 
engasred  in  same  general  business,  providing^ 
employer  uses  care  and  prudence  In  selection 
of  competent  servants  in  several  departments 
of  business. — ^Yeomans  vs.  Contra  Costa  S.  N. 
Co.,  44  Cal.  71,  81;  McLean  vs.  Blue  Point  G. 
M.  Co.,  61  Cal.  265,  258;  McDonald  vs.  Hazletine, 
63  Cal.  85,  36;  Congrrave  vs.  Southern  Pac.  R. 
Co.  88  Cal.  860,  364,  26  Pac.  Rep.  176;  Gribben 
vs.  Yellow  Aster  M.  ft  M.  Co.,  142  Cal. 
248,  266,  75  Pac.  Rep.  839.  See  Collier  vs. 
Stelnhart,  61  Cal.  116;  Brown  vs.  Central  Pac. 
R.  Co.,  72  Cal.  628,  14  Pac.  Rep.  188;  Fagrundes 
vs.  Central  Pac.  R.  Co.,  79  Cal.  97,  21  Pac.  Rep. 
437.  3  L.  R.  A.  824.  Ind.  Columbus  &  I.  C.  R. 
Co.  vs.  Arnold,  81  Ind.  174,  99  Am.  Dec.  615. 
Mass.  Farwell  vs.  Boston  &  W.  R.  Corp.,  45 
Mass.  (4  Met.)  49,  88  Am.  Dec.  839;  Albro  vs. 
Agawam  Canal  Co.,  60  Mass.  (6  Cush.)  76,  77. 
N.  Y.  Russell  vs.  Hudson  River  R.  Co.,  17  N. 
Y.  134,  137.  Ohio.  Whaalan  vs.  Mad  River 
&  L.  E.  R.  Co.,  8  Ohio  St.  249.  Pa.  Ryan  vs. 
Cumberland  V.  R.  Co.,  28  Pa.  St  884,  886.  9.  C. 
Murray  vs.  Railroad  Co.,  1  McMuU.  886.  Vt« 
Hard  vs.  Vermont  &  C.  R.  Co.,  82  Vt.  478,  477. 
HVIs.  Moseley  vs.  Chamberlain,  18  Wis.  700; 
Cooper  vs.  Milwaukee  &  P.  C  R.  Co.,  28  Wis. 
668. 

168.  Minlner  employee  injured  In  mine 
througrh  negrligrence  of  incompetent  engrineer 
who  was  employed  by  superintendent  of  mine 
cannot  recover  therefor  unless  superintendent 
was  eruilty  of  neRllgrence  in  employment  of 
such  engrineer. — Collier  vs.  Steinhart,  61  CaL 
116,  118. 

164.  Same — FresnmptioB  as  to. — Presump- 
tion is  that  master  has  selected  competent 
servants,  and  it  is  Incumbent  upon  servant 
who  seeks  to  recover  from  master  for  careless- 
ness of  fellow-employee  to  show  by  affirmative 
proof  not  only  that  fellow-employee  was  in 
fact  careless,  but  that  master  had  knowledgre 
of  such  carelessness,  or  was  negrligrent  either 
in  selection  or  retention  of  such  servant.-^ 
Beasley  vs.  San  Jose  F.  P.  Ca,  92  Cal.  888,  890» 
28  Pac.  Rep.  486. 

165.  Or  getatnlBg  Iftlni.^ — ^Where  employee  is 
injured  througrh  nesligrenee  of  fellow-servant. 


employer  is  not  liable  for  such  injuries,  unless 
it  is  negrligrent  in  employing:  fellow-servant  in 
first  instance  or  retainingr  him  in  its  service 
after  notice  of  his  incompetency. — Holland  vs. 
Southern  Pac.  Co.,  100  Cal.  240,  242,  34  Pac. 
Rep.  666;  Stevens  vs.  San  Francisco  &  N.  P.  R. 
Co.,  100  Cal.  664,  86  Pac.  Rep.  165. 

166.  Where  competency  of  fellow -servant  is 
not  questioned,  employer  is  not  liable  to  an* 
other  servant  for  his  negllgrence. — Noyes  vs. 
Wood,  102  CaL  889,  392,  36  Pac.  Rep.  766. 

ler.  ChUd  injured.— Where  child  was  em- 
ployed by  foreman  of  boiler  shop  who  had 
authority  to  hire  employees  for  that  depart- 
ment, and  after  beingr  there  for  some  time 
was  directed  by  foreman  of  boiler  shop  to 
gro  into  tool-room  and  look  for  work  there. 
as  he  had  no  more  to  grive  him.  and  directed 
to  obey  orders  of  fellow-servant  in  tool-room» 
the  owner  of  the  shop  is  not  responsible  for 
injuries  occurring:  to  child  through  negligence 
of  fellow-servant. — Fisk  vs.  Central  Pac.  R. 
Co.,  72  Cal.  88,  46,  1  Am.  St.  Rep.  22,  18  Pac. 
Rep.  144.  See  Colbert  vs.  Rankin,  72  CaL 
197,   199,   18   Pac.  Rep.   49L 

168.     Bvea   thousb   machlnerT  be   defective. 

-^Where  promoting:  cause  of  injury  is  negrli- 
g:ence  of  fellow-servant,  no  recovery  can  be 
had,  even  thougrh  machinery  or  appliances  be 
defective. — ^Kevern  vs.  Providence  G.  &  S.  M. 
Co.,  70  Cal.  892,  894.  11  Pac  Rep.  740;  Tre- 
watha  vs.  Buchanan  G.  M.  &  M.  Co.,  96  CaL 
494,  600,  28  Pac.  Rep.  671,  81  Pac.  Rep.  661; 
Vizelich  vs.  Southern  Paa  Co.,  126  Cal.  587» 
688,  69  Pac  Rep.  129. 

168.       Bvea   thoush   maker   be   ■earllflrent. — 

Where  proximate  cause  of  injury  is  neg'ligrence 
of  fellow-servant,  injured  employee  cannot  re- 
cover, notwithstanding:  that  employer  may 
also  have  been  neg'ligrent. — Kevern  vs.  Provi- 
dence G.  ft  a  M.  Co.,  70  Cal.  892,  894,  11  Pac 
Rep.   740. 

170.  Inlvry  to  miner. — Owners  of  mine  are 
not  liable  for  injuries  to  workman  in  mine 
employed  by  them  occasioned  througrh  neg:li- 
grence  of  eng:ineer  of  mine,  they  being:  fellow- 
servants. — Trewatha  vs.  Buchanan  G.  M.  ft  M. 
Co.,  96  Cal.  494,  498,  28  Pac.  Rep.  671,  31  Pac. 
Rep.  661.  See  Collier  vs.  Steinhart,  51  CaL 
116;  McLean  vs.  Blue  Point  G.  M.  Co.,  61  Cal. 
256;  Congnrave  vs.  Southern  Pac  R.  Co.,  8S 
Cal.   860,  26  Pac.  Rep.   175. 

171.  Man  blred  to  sive  wamlaff. — Wliere 
foreman  hires  man  to  work  at  blasting  in 
quarry,  and  employs  competent  man  to  g:iv« 
warning:  to  man  so  employed  as  to  when  blast- 
ing will  occur,  his  liability  ceases,  and  he  is 
not  liable  for  injuries  caused  to  man  so  em- 
ployed by  reason  of  failure  of  other  man  to 
give  warning. — Donovan  vs.  Ferris,  128  Cal. 
48,  54.  79  Am.  St.  Rep.  26,  60  Pac  Rep.  619. 
See  McLean  vs.  Blue  Point  G.  M.  Co.,  51  Cal. 
255,  266;  Stephens  vs.  Doe,  78  Cal.  26,  27,  14 
Pac  Rep.  878;  Daves  vs.  Southern  Pac  Co.» 
98  Cal.  19,  24,  86  Am.  St.  Rep.  188,  82  Pac  Rep. 
708;  Donnelly  vs.  San  Francisco  B.  Co.,  117 
Cal.  417,  428,  49  Pac  Rep.  559;  Hermann  vs. 
Port  Blakely  Mill  Co..  71  Fed.  Rep.  858. 

ITS.  NO  DISTINCTION  FROM  DIFFBRENHT 
GRADB9  OF  BMPLOYMBNT.  —  Law  of  this 
State  respecting  liability  of  employer  for  In* 
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juries  to  employee  occurrlnsr  throuerh  negrli- 
sence  of  fellow-servant,  as  set  forth  In  i  1970, 
recocrnizes  no  distinction  srrowlner  out  of 
grades  of  employment  of  respective  employ- 
ees, nor  does  it  srive  effect  to  circumstance 
that  fellow-servant  throusrh  whose  nesrllgence 
Injury  came  was  superior  of  injured  servant 
in  general  service  in  which  they  were  in  com- 
mon engaged. — McLean  vs.  Blue  Point  G.  M. 
Co.,  61  CaL  265,  268.  See  Collier  vs.  Steinhart, 
61  Cal.   116. 

ITS.  Railroad  eompaaT  Is  not  responsible 
for  injuries  to  employee  occurring  through 
negligence  of  fellow-servant,  unless  company 
neglected  to  use  ordinary  care  in  selection  of 
fellow-servant. — ^Fagundes  vs.  Central  Pac  R. 
Co.,  79  Cal.  97,  99,  21  Pac.  Rep.  437,  8  L.  R.  A. 
824.  See  McLean  vs.  Blue  Point  G.  M.  Co.,  51 
CaL  255,  257;  Flsk  vs.  Central  Pac.  R.  Co.,  72 
Cal.  88,  42,  1  Am.  St.  Rep.  22,  18  Pac.  Rep.  144; 
Brown  vs.  Central  Pac  R.  Co.,  72  Cal.  523,  14 
Pac.  Rep.  138;  Stephens  vs.  Doe,  78  Cal.  26,  28, 
14  Pac.  Rep.  878. 

174.  Same — Coadnetor  and  head  brakemaa. 

— Railroad  company  Is  not  liable  for  injuries 
sustained  by  conductor  of  train  where  train 
parts,  leaving  conductor  on  one  part  and  head 
brakeman  on  other  part,  where  such  injuries 
are  occasioned  through  negligence  of  head 
brakeman  after  parting  of  train. — Brown  vs. 
Central  Pac.  R  Co.,  72  CaL  628,  626,  14  Pac. 
Rep.  138. 

175.  Rule    not    altered    In    ease    of   child. — 

Rule  which  excuses  master  from  liability 
where  Injury  is  caused  by  negligence  of  fel- 
low-servant is  not  altered  by  fact  that  party 
Injured  is  child. — Fisk  vs.  Central  Pac.  R.  Co., 
72  Cal.  38.  41,  1  Am.  St.  Rep.  22,  13  Pac.  Rep. 
144.  ni.  See  Oartland  vs.  Toledo  R.  Co..  67  HL 
498.  Ind.  Chicago  &  G.  E.  R.  Co.  vs.  Harney, 
28  Ind.  28,  92  Am.  Dec.  282;  Ohio  &  M.  S.  R.  Co. 
vs.  Hammersley,  28  Ind.  371.  Mass.  King  vs. 
Boston  &  W.  R.  Co.,  63  Mass.  (9  Cush.)  112. 
N.  T.  Brown  vs.  Maxwell,  6  Hill  692,  41  Am. 
Dec.  771. 

178.  Vnloadlnff  coal. — Where  gang  of  men 
were  employed  to  unload  vessel  of  coal,  and 
two  of  men  negligently  filled  tub  used  to  re- 
move coal  higher  than  its  level,  by  reason  of 
which  some  of  coal  fell  off  and  injured  another 
of  men,  employer  Is  not  liable  for  injuries, 
on  ground  that  men  were  fellow-servants. — 
Brown  vs.  Sennett,  68  Cal.  225,  228,  58  Am.  Rep. 
8,  9  Pac.  Rep.  74.  See  McLean  vs.  Blue  Point 
G.  M.  Co..  51  Cal.  255,  257;  Hogan  vs.  Central 
Pac.  R.  Co.,  49  Cal.  128;  McDonald  vs.  Hazle- 
tlne,  63   Cal.   35. 

177.  MASTER  LIABLB  IF  ALSO  NBGLI- 
OEIVT. — Negligence  of  master  combines  -with 
Bcgllg^Bce  of  fello^r-servaBty  and  two  con- 
tribute to  Injury,  servant  injured  may  recover 
damages  from  master. — Flsk  vs.  Central  Pac. 
R.  Co.,  72  Cal.  38.  42,  1  Am.  St.  Rep.  22.  18 
Pac.  Rep.  144.  See  Cayxer  vs.  Taylor,  76  Mass. 
(10  Gray)  274,  69  Am.  Dec.  817.  N.  J.  Paulmler 
va  Erie  R.  Co..  84  N.  J.  K  (5  Vr.)  161.  N.  Y. 
Booth  vs.  Boston  R  Co..  78  N.  Y.  38.  29  Am. 
Rep.  97.  N.  C.  Crutchfleld  vs.  Richmond  R. 
Co.,   76   N.   C.   820. 

178.  Master  is  not  responsible  for  Injuries 
inflicted  on   one  servant  by  negligence  of  an- 


other servant  In  same  common  employment, 
unless  such  injuries  are  traceable  to  personal 
negligence  of  master. — ^Fisk  vs.  Central  Pac 
R.  Co.,  72  Cal.  38,  41,  1  Am.  St  Rep.  22,  18 
Pao.  Rep.  144. 

170.  Child  ialared.  —  Employee,  although 
child,  cannot  recover  for  injuries  which  he 
received  either  by  being  placed  by  fellow- 
servant  in  dangerous  place,  or  by  negligence 
of  his  fellow-servant  In  directing  him  in  man- 
ner in  which  he  was  to  perform  his  work, 
unless  negligence  of  his  fellow-servant  was 
In  some  way  combined  with  negligence  of 
master  so  as  to  produce  result. — Fisk  vs.  Cen- 
tral Pac  R  Co.,  72  Cal.  88,  48,  1  Am.  St.  Rep. 
88,  18  Pac  Rep.  144. 

180.  Caaaot    retain    Incompetent    servant. — 

Proper  construction  of  clause  In  i  1970  provid- 
ing that  employer  is  not  liable  to  his  em- 
ployee for  losses  suffered  latter  In  consequence 
of  negligence  of  fellow-employee,  unless  he 
has  neglected  to  use  ordinary  care  In  selection 
of  culpable  employee.  Is  not  that  employer 
may  afterwards  with  Impunity  retain  such 
employee  In  his  employ,  should  he  through 
drunkenness  or  other  vice  be  wholly  unfit  or 
untrustworthy,  but  If  necessary  court  will 
construe  acts  of  employer  under  such  circum- 
stances as  constitute  new  selection  of  culpable 
employee. — Oier  vs.  Los  Angeles  C.  8.  E.  R 
Co.,  108  Cal.  128,  182,  41  Pac  Rep.  28. 

181.  Want  of  ordinary  care  of  employer 
under  this  section  may  as  well  be  shown  by 
retention  of  unfit  employee  after  knowledge 
of  fact,  as  by  failure  to  use  due  diligence 
at  time  of  his  selection,  and  In  other  case 
liability  of  employer  attachea — Qler  vs.  Los 
Angeles  C.  &  E.  R  Co.,  108  Cal.  128,  182,  41 
Pac.  Rep.  22. 

183.  Employee  afterwards  heeomtng  Incom- 
petent.— When  an  employer  has  selected  com- 
petent employee  and  used  due  care  in  selection 
in  order  to  subject  him  to  liability  to  a  co- 
employee  for  injuries  sustained  by  reason  of 
such  employee's  negligence.  It  must  appear 
that  such  employee  had  become  and  was 
actually  unfit  or  incompetent  through  negli- 
gence or  incapacity,  and  that  employer  knew 
this,  or  that  such  employee's  general  reputa- 
tion was  so  in  accord  with  fact  that  presump- 
tion is  that  employee  knew  it,  and  was  there- 
fore negligent  In  not  acting  upon  knowledge. 
— Gler  vs.  Los  Angeles  C.  S.  E.  R  Co.,  108 
CaL  128,  133,  41  Pac  Rep.   22. 

18S.  Bvt  Injuries  must  result  flrom  such  ln« 
competency. — Where  liability  Is  sought  to  be 
fixed  upon  employer  for  injuries  to  employee 
through  negligence  of  fellow-employee  on 
ground  that  such  fellow-employee  was  not 
competent  by  reason  of  intemperance,  which 
fact  was  known  to  employer,  employer  cannot 
be  charged  with  such  liability  unless  negli- 
gence complained  of  was  result  of  such  in- 
temperate condition. — Cosgrove  va  Pitman,  108 
Cat  268.  273.  87  Pac  Rep.  282. 

XIL     EMPLOYEE'S    RIGHT    TO    COMPENSA- 
TION FOR   SERVICEa 

184.     AGENT      AT      MONTHLY      SALARY.— 

Where  party  Is  employed  as  agent  for  and  to 
look  after  another's  property  at  certain  month- 
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ly  salary.  It  will  be  presumed.  In  absence  of 
evidence  to  contrary,  that  this  salary  covered 
all  services  he  rendered  In  looklngr  after  prop- 
erty, and  such  party  cannot  recover  for  extra 
services  therein.  In  absence  of  express  aerree- 
ment  therefor. — Cany  vs.  Halleck,  9  Cal.  198. 
202. 

188.     CONSTRUCTIOlf       OF       CONTRACT.— 

Contract  by  which  employee  agreed  to  perform 
certain  services  in  consideration  of  employer 
purchaslnff  certain  number  of  shares  of  cap- 
ital stock  In  corporation  and  payment  of  ten 
thousand  dollars,  expresses  sole  consideration 
for  such  employment,  and  employee  Is  not  en- 
titled to  further  payment  for  services  per- 
formed thereunder.  —  Wetmore  vs.  Wetmore 
Co..  118  Cal.  321,  824,  46  Pac.  Rep.  679. 

ISe.  CONTRACTOR  A9  SUPERINTENB- 
BNT. — One  may  be  employed  to  superintend 
erection  of  building,  although  he  Is  one  of 
contractors  therefor,  and  If  so  employed.  Is 
entitled  to  be  paid  for  his  services. — Shaw  vs. 
Andrews,  9  Cal.  73,  74. 

187.  DISCHARGES        "WITHOUT        CAUSB. — 

Where  contract  for  service  is  made  for  fixed 
period,  if  employer  dischargre  servant  before 
its  termination  without  srood  cause,  he  is  still 
liable,  and  the  servant  may  recover  stipulated 
wasres. — Webster  va  Wade,  19  Cal.  291,  292, 
79  Am.  Dec.  218. 

188.  EMPLOYEES  PROCURING  ANOTHER 
TO  DO  THE  WORK. — ^Where  one  party  con- 
tracts with  another  party  for  performance  of 
work  and  labor  by  second  party,  first  party  is 
liable  to  second  party  therefor,  althousrh  sec- 
ond party  procured  another  to  do  the  work. — 
McFadden  vs.  Crawford,  89  Cal.  662,  668. 

189.  EMPLOYER  PERSONALLY  LIABLE, 
"WHEN. — Where  one  is  hired  to  perform  ser- 
vices by  another  under  arrangrement  that  busi- 
ness is  afterward  to  be  incorporated  and  em- 
ployee to  be  slven  certain  number  of  shares 
in  corporation,  which  is  accordlngrly  done,  em- 
ployer Is  nevertheless  personally  liable  to 
employee  on  his  contract  for  employee's 
salary. — Stone  vs.  Bancroft,  118  Cal.  652,  669, 
44  Pac.  Rep.  1069. 

190.  EMPLOYED  FOR  CERTAIN  TIME — 
<|ii«Btiiin  meruit. — Where  one  hires  out  to 
perform  work  for  certain  stipulated  time,  to 
be  paid  for  such  work  at  end  of  such  time, 
contract  Is  indivisible,  and  If  he  quits  work 
before  end  of  term  he  cannot  recover  on 
quantum  meruit  for  services  performed. — 
Hutchinson  vs.  Wetmore,  S  Cal.  810,  818,  66 
Am.    Dec.    387. 

191.  Where  one  was  employed  to  work  for 
year  under  entire  contract  and  quit  employ- 
ment before  expiration  of  period,  it  requires 
but  slight  evidence  of  assent  or  aerreement  to 
apportion  contract  and  allow  him  to  recover 
for  period  of  services  or  for  work  and  labor 
actually  done. — ^Hosran  vs.  Titlow,  14  Cal.  266, 
256. 


191,  GRATUITOUS  SERVICES.— When  ser- 
vices were  origrinally  rendered  erratuitously,  no 
charsre  can  afterwards  be  made  for  them. — 
Moulin  vs.  Columbet,  82  CaL   608,  509. 

198.  PrcMumptlon  of  law^  mrtming  from  the 
proof  of  services  rendered  that  person  enjoy- 
ing benefit  of  same  Is  bound  to  pay  what  they 
are  reasonably  worth.  Is  liable  to  be  rebutted 
by  proof  of  special  asrreement  to  pay  therefor 
particular  amount  or  In  particular  manner,  or 
by  proof  that  services  were  Intended  to  be 
erratultous,  or  even  by  particular  circumstances 
from  which  law  would  raise  counter  pre- 
sumption that  services  were  not  intended  to 
be  a  charsre  asalnst  party  who  was  benefited 
thereby.— -Moulin  vs.  Columbet,  28  Cal.  608, 
609. 

194.  LABOR  CONTRACT  TERMINATED  BY 
EMPLOYER  —  RIGHTS       OF       EMPLOYEE.  — 

When  entire  contract  for  work  and  labor  Is 
terminated  by  employer  agrainst  will  of  con- 
tractor, latter  is  not  confined  to  actual  value 
of  work  done,  but  may  prosecute  his  action 
for  breach  of  asrr cement  and  may  recover  as 
damagres  profits  he  would  have  made  had  he 
been  allowed  to  complete  work. — Cox  vs.  Mo- 
Laushlln,   64   Cal.    606,   606. 

195.  SERVICES  NOT  PERFORMED  —  NO 
WORK  FURNISHED. — Party  employed  to  per- 
form certain  services  and  holding  himself 
ready  to  perform  them  Is  entitled  to  his  pay 
at  agreed  rate,  even  If  services  were  not  per- 
formed, where  no  work  was  furnished  to  him 
and  where  he  had  not  been  dischargred. — Stone 
vs.  Bancroft,  112  Cal.  662,  657,  44  Pac.  Rep. 
1069;  Stone  vs.  Bancroft,  139  Cal.  78,  81,  70 
Pac.  Rep.  1017,  72  Id.  717.  See  Webster  vs. 
Wade,  19  CaL  291,  292,  79  Am.  Dec  218. 

196.  Where  party's  services  have  been  em- 
ployed and  he  tenders  same,  which  are  re- 
fused, he  can  recover  agreed  price  therefor, 
less  any  amount  that  he  may  make  in  per- 
forminsr  other  work. — Utter  vs.  Chapman,  88 
Cal.   659,   666. 

197.  SON  HVORKING  FOR  FATHER  AFTER 
MAJORITY. — When  son  remains  with  and  per- 
forms services  with  his  father  after  reachingr 
his  majority,  law  will  not  ordinarily  Imply  a 
promise  on  part  of  father  to  make  pecuniary 
compensation  for  labor,  but  if  circumstances 
show  that  it  must  have  been  expectation  of 
both  parties  that  he  should  receive  compensa- 
tion, then  promise  will  be  implied. — ^Frier* 
muth  vs.  Frlermuth,  46  Cal.  42,  45.  See  Dye 
vs.  Kerr,  15  Barb.  (N.  Y.)  444;  Andrus  vs. 
Foster,  17  Vt   656. 

198.  WAGES  AT  DISCRETION  OF  BH^ 
PLOYER — NO  ACTION  FOR. — When  services 
are  rendered  upon  understanding*  that  re- 
muneration is  to  be  at  discretion  of  employer, 
no  action  is  maintainable  for  value  of  such 
services. — ^Mannlnff  vs.  Dallas,  78  Cal.  420,  428, 
16  Pac  Rep.  84. 


§  1971.    EMPL07EB  TO  INDEMNIFY  FOB  HIS  OWN  NEOLIOENCE.    An 

employer  must  in  all  eases  indemnify  his  employee  for  losses  caused  by  the  for- 
mer's want  of  ordinary  care. 

History:     Enacted  March  21,  1872. 
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L    In  GeneraL 

1.  Applied,  citedy  eonfltmedy  referred  to,  etc* 

2.  Act  of  God — ^Effect  on  negligence. 

3.  Same— Effect  on  slight  negligence. 

i.  Contracting    employer    not    freed    from 
liability,   when. 

5.  Employee's  duty — ^liability  of  employer. 

6.  Failure  to  instruct— Liability  for. 

7.  Same— Same— Minor  employee. 

8.  Failure  of  master  to  perform  duty — ^lia* 

bility  for. 

9.  Knowledge  of  probability  of  injury  not 

necessary. 

10.  Master  not  an  insurer. 

11.  Negligence  must  be  proTod. 

12.  Notice  of  defects — No  defense,  when. 

13.  Beasonable  care — Master  liable  for. 

14.  Same — ^What  constitutes. 

15, 16.  Risks  not  assumed  by  employee. 

IL    Liability  of  Master  for  Def ectiTO  Maehin* 
ery,  Tools,  and  Appliances. 

17-19.  In  general — Employer's  liability. 

20.  Same — Same — Effect    of    negligence    of 
fellow-servants. 
21, 22.  Same — Servant  must  know  both  of  defect 
and  risk  thereby. 
23.  Defective  boiler — Explosion  of. 
24,25.  Defective  tool — Used  for  wrong  purposo. 

26.  Iron  tamping  bar  for  blasting  powder. 

27.  Latest   improvements — ^Master   need   not 

adopt. 
28^29.  Originally  perfect,  but  subsequently  be* 
coming  defective. 

30.  Proximate  cause  of  injury — Defects  must 

be. 

m.    Liability  of  Master  for  Defective  Work- 
ing Place. 

31.  Defective  railroad— Liability  for. 

32.  Duty  cannot  be  delegated. 

33.  No  presumption  of  negligence,  when. 

34.  Owner    of    private    rulroad    must    keep 

road  in  repair. 

35.  Person  in  control  of  premises — ^liability 

to  employees  of  contractor. 

86.  Same — ^Liability  of  contractor  to  his  em- 
ployees. 

37.  Unsafe  place  of  work— Employer's  lia^ 
bility. 

L     IN  GENERAL 

1.  APPIilESD,  CITBD,  CONSTRUBID,  RB- 
FERREO  TO,  etc.,  in:  Rodgrers  vs.  Central 
Pac.  R.  Co.,  67  Cal.  607.  609,  8  Pac  Rep.  877 
(applied):  Brymer  vs.  Southern  Pac.  Co.,  90 
Cal.  496,  499,  27  Pac.  Rep.  871  (applied);  Sap- 
penfleld  vs.  Main  St.  &  A.  P.  R.  Co.,  91  Cal. 
48.  68.  27  Pac.  Rep.  590  (applied);  Gler  vs. 
Los  Angeles  C.  E.  R.  Co.,  108  Cal.  129.  183. 
41  Pac.  Rep.  22  (construed);  Matthews  vs. 
Bull  (Cal.  Feb.  1,  1897).  47  Pac.  Rep.  778,  776 
(construed);  Hennesey  vs.  BIngrham,  126  Cal. 
627.   636,   68  Pac.  Rep.   200   (applied). 

As  to  liability  for  noffUsence  la  sencml*  see 
ante  §  1714  and  note. 

As  to  liability  of  ciiiployer%  employec%  nuui- 
tcr  and  aerramt  to  third  parties  for  mearliseneey 
see   ante   91714  and   note. 

As  to  employer's  liability  to  Ills  eniiployce 
for  nesilBeneo  of  feliow-esiiployeesy  see  11970 
and  note. 


As  to  dvty  of  employer  to  employee  to  f or- 
Blsh  safe  appllancesy  tools,  place  to  "vrorky  and 
to  warn  of  dammar,  see  (1970  and  note  par.  18 
et  seq. 

As  to  liability  of  master  for  ezposias  scrr* 
aat  for  extraordinary  rislcsy  see  monographlo 
note  by  Robert  Desty.  7  L.  R.  A.  172. 

As  to  master's  liability  for  iajuries  received 
by  servant  in  performanee  of  duties  outside 
scope  of  bis  ordinary  eontract,  see  mono- 
£rraphic  note  by  C.  B.  Labatt.  48  L.  R.  A.  796. 

As  to  wamlnss  and  instructions  to  servants 
and  Infant  employees,  see  monographic  notes 
48  Am.  Rep.  269;  1  Am.  fit.  Rep.  28.  548. 

As  to  duties  of  nuuiter  to  instruct  and  -trarn 
his  servants  as  to  perils  of  employmenty  see 
monosrraphic  notes  by  Robert  Desty,  1  L.  R. 
A.  174;  4  L.  R.  A.  860;  and  by  C.  R  Labatt, 
44   L.   R.  A.   88. 

As  to  maebinery,  tools,  and  appliances,  see 
monosrraphic  notes  by  Robert  Desty.  1  L.  R. 
A.  620;  4  L.  R.  A.  793;  8  L.  R.  A.  686;  18  L. 
R.  A.  374;  and  by  C.  B.  Labatt,  48  L.  R.  A.  96. 

As  to  Injuries  caused  by  defects  In  macbinery 
vrbile  used  for  purpose  not  contemplated,  see 
monoffraphio  note  by  A.  P.  Will,  18  L.  R.  A. 
124. 

As  to  duty  of  master  to  fumlsb  safe  ap- 
pliances and  sftacbinery,  see  monosrraphic 
notes  92  Am.  Dec  218;  21  Am.  Rep.  579;  84 
Am.  Rep.  621;  64  Am.  Rep.  726;  67  Am.  Rep. 
727. 

As  to  liability  of  master  for  Injuries  to 
servant  by  defective  macbinery,  see  mono- 
srraphic  notes  77  Am.  Dec.  218;  34  Am.  Rep. 
621;   98  Am.   St.  Rep.    889. 

As  to  liability  of  masters  to  servants  in- 
jured by  elevators,  see  monographic  note  56 
Am.  St.  Rep.  806. 

As  to  liability  of  master  to  servant  for  In- 
juries due  to  defective  macbinery  or  materials, 
see  monosrraphic  notes  77  Am.  Dee.  218;  98 
Am.  St  Rep.   289. 

As  to  liability  of  master  to  servant  for  In- 
juries due  to  failure  to  malce  repairs,  see 
monosrraphic  note  69  Am.  Rep.   76. 

As  to  risks  assumed  by  servant,  see  mono- 
srraphic note  62  Am.  Rep.  737. 

3.  ACT    OF    OOD — Effect    on    ncirllffcnce — 

Employer  is  responsible  for  injuries  to  em- 
ployee, if  such  were  caused  by  his  negligence, 
even  when  combined  with  act  of  God  or  with 
inevitable  accident. — Rodsrers  vs.  Central  Pac 
R.  Co..  67  Cal.  607.  609.  8  Pac.  Rep.  877. 
See  ante  11511   note  pars.   2-18. 

S.  Effect  on  sllarbt  ncKllKcnce. — Employer 
Is  not  responsible  to  his  employee  for  injuries 
sustained  by  latter  by  reason  of  act  of  God 
or  inevitable  accident,  even  combined  with 
fllisrht  negrlisrence  on  employer's  part. — Rod- 
gers  vs.  Central  Pac  R.  Co.,  67  Cal.  607.  609, 
8  Pac  Rep.   877. 

4.  CONTRACTING  EMPLOYER— Not  freed 
from  liability  to  bis  employee  for  nearllarence 

by  provision  in  contract  with  third  party 
that  certain  work  contracted  for  is  to  be 
done  under  direction  and  to  satisfaction  of 
superintendent,  or  under  general  supervision 
of  chief  engineer,  or  as  engineer  may  direct, 
unless    such    provision    extends    to    directing 
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thereof,  fact  that  apparatus  as  originally  con- 
structed was  secure  is  immaterial,  and  case 
stands  exactly  as  though  appliance  had  been 
defectively  constructed  In  besrinnlnsr* — Jasrer 
vs.  California  B.  Co.,  104  CaL  642,  646,  88  Pao. 
Rep.    413. 

28.  Corporation  enlaced  la  bvslaeM  of 
manufactarinK  machinery^  and  uslns  therein 
larg^e  and  heavy  shears  for  purpose  of  cutting 
iron  and  steel,  owes  it  as  a  duty  to  its  em- 
ployees to  inspect  such  shears  from  time  to 
time  for  discoverable  defects,  and  if  It  fails 
to  do  so,  and  shears  become  defective,  and  by 
reason  thereof  employee  is  injured,  corpora- 
tion is  liable  for  such  injuries. — Pacheco  vs. 
Judson  Mfff.  Co.»  113  CaL  641,  646,  46  Paa 
Rep.   833. 

30.  proximate:  CAVSB  of  injury— De- 
fects mast  be. — Employee  injured  while  in 
service  of  his  master,  by  reason  of  defective 
machinery  or  appliance,  can  recover  only  in 
event  that  such  was  proximate  cause  of  in- 
jury.— ^Vlzellch  vs.  Southern  Pac.  Co.,  126  CaL 
687,  688,  69  Pac.  Rep.  129;  Luman  vs.  Golden 
Ancient  C.  M.  Co.,  140  Cal.  700,  706,  74  Pao. 
Rep.  307.  See  Kevern  vs.  Providence  O.  ft  S. 
M.  Co.,  70  Cal.  892,  894,  11  Pac  Rep.  740; 
Trewatha  vs.  Buchanan  O.  M.  &  M.  Co.,  96  Cal. 
494,  28  Pac.  Rep.  671,  81  Pac.  Rep.  661. 

III.     LIABILITY      OP      MASTER      FOR      DE- 
FECTIVE   WORKING    PLACE. 

SI.     DEFECTIVB  RAILROAD— Liability  for* 

— Railroad  company  Is  liable  for  injuries  to 
employee  caused  by  unskilful,  improper,  and 
negrllgent  manner  In  which  defendant  con- 
structed its  road. — Trask  vs.  California  So. 
R.  Co.,   63   CaL   96,  97. 

32.     DUTY    CANNOT    BBS    DELBOATBD.— If 

employer  has  failed  to  use  ordinary  care  In 
mode  of  doinsr  work,  and  therefore  Injury 
has  resulted,  he  has  failed  to  provide  safe 
place  for  workmen  to  do  their  work  and  has 
subjected  them  to  unusual  risks  which  they 
did  not  assume  by  accepting:  employment,  un- 
less they  knew  unusual  risk;  In  such  case 
neglect  of  employer  in  respect  to  duties  can- 
not be  evaded  by  putting*  them  upon  co- 
employee  who  has  contributed  to  injury,  and  he 
is  responsible. — Hennesey  vs.  Bingham,  126 
CaL  627,  635.  68  Pac.  Rep.  200.  See  Elledge 
vs.  National  C.  &  O.  R.  Co..  100  CaL  282, 
38  Am.  St.  Rep.  290,  84  Pac.  Rep.  720. 

83.  NO  PRESUMPTION  OF  NEGLIGENCE, 
M'^HEN. — From  simple  fact  that  employee  is 
sent  into  position  of  danger  to  perform  dan- 
gerous task  no  presumption  of  negligence  upon 
part  of  employer  arises,  but  it  must  also  be 


shown  that  such  employee  was  unskilful.  In- 
experienced, and  ignorant,  and  was  sent  with- 
out proper  instruotlons  as  to  danger,  or  that 
position  of  danger  to  which  he  was  sent  was 
not  as  reasonably  safe  as  circumstances  de- 
manded, or  In  some  other  like  manner,  and 
positive  failure  of  duty  which  employer  owes 
to  his  employee  must  be  established. — ^Turner 
▼8.  Southern  Pao.  Co.»  148  CaL  680,  682,  76 
Paa  Rep.  884. 

94,  OWNER  OF  PRIVATE  RAILROAD 
MUST   KEEP   ROAD   IN   REPAIR.— Owner   of 

private  railroad  is  as  much  bound  to  keep 
his  road  in  good  repair  after  Its  construction 
for  safety  of  hie  employees  as  he  would  have 
been  for  safety  of  his  passengers,  had  he 
been  common  carrier,  and  if  employee  upon 
his  train  is  injured  by  reason  of  defective 
road-bed,  he  is  entitled  to  recover  for  such 
injury,  if  defective  road-bed  was  direct  and 
proximate  cause  of  injury,  and  no  question 
of  negligence  of  fellow-servants  is  involved.— 
Bowman  vs.  White,  110  CaL  83,  86,  42  Pac. 
Rep.   470. 

88*  PERSON  IN  CONTROL  OF  PRBBHSBS — 
Liability  to  employees  of  eontraeCor, — ^Person 
In  control  of  premises  who  has  engaged  con- 
tractor to  do  certain  work  thereon  is  under 
obligation  to  furnish  employees  of  contractor 
safe  place  in  which  to  work,  in  so  far  as 
reasonable  care  on  his  part  will  enable  him 
to  do  so,  and  he  will  ordinarily  be  liable  to 
such  employees  for  any  failure  in  this  re- 
gard.— Roche  vs.  Llewellyn  L  W.  Co.,  140  CaL 
668,  670,  74  Pac  Rep.  147. 

88.     Liability  of  eontraetor  to  his  employees. 

-^Contractor  employed  by  owner  of  premises 
to  do  certain  work  thereon  will  not  be  liable 
to  his  employees  on  account  of  unsafe  condition 
of  place  in  absence  of  actual  notice  of  defect, 
unless  he  has  specially,  or  upon  facts  found 
impliedly,  assumed  such  obligation. — Roche  vs. 
Llewellyn  I.  W.  Co.,  140  CaL  668,  670,  74  Pac. 
Rep.  147.  See  Channon  vs.  San  ford  Co.,  70 
Conn.  673,  66  Am.  St.  Rep.  183,  40  Atl.  Rep. 
462,  41  L.  R.  A.  200. 

87.  UNSAFE  PLACE  OF  W^ORK  — Em- 
ployer's liability. — Where  employee  is  set  to 
work  in  place  known  orwhich  employer  ought 
to  have  known  was  unsafe,  and  not  informed 
of  danger,  employer  is  liable  to  such  em- 
ployee for  injuries  received  by  him  in  such 
place  occurring  by  reason  of  its  unsafe  con- 
dition.— Elledge  vs.  National  C.  A  O.  R.  Co., 
100  CaL  282.  291,  88  Am.  St  Ra^^  890,  84  Pac. 
Rep.  720.  See  Daves  vs.  Southern  P««  Co., 
98  CaL  19,  86  Am.  St.  Rep.  188.  88  PAa  Ra^  T08. 
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ARTICLE  m. 

OBLiaATIONS   OF   THB   BMPIiOYSB. 


5 1975.  Duties  of  gratultonfl  employee.  1 1984. 

51976.  Same.     [By  special  request.]  81^85. 

51977.  Same.      [Under   written   power   of   at-  81986. 

tomey.]  §  1987. 
8  1978.    Duties  of  employee  for  reward. 

8  1979.    Duties  of  employee  for  his  own  benefit.  8 1988. 

81980.    Contracts   for   service   limited   to    two  5188^. 

years. 

8  1981.    Employee  must  obey  employer.  8  1990. 

8  1982.    Employee  to  conform  to  usage.  8  l^dl. 

8  1983.    Degree  of  skill  required.  8 1^92. 


Must  use  what  skill  he  has. 

What  belongs  to  employer. 

Duty  to  account. 

Employee  not  bound  to  deliTer  with- 
out demand. 

Preference  to  be  giTen  to  employers. 

Besponsibility  of  employee  for  substi- 
tute. 

BesponsibUity  for  negligenee. 

Surviving  employee. 

Ck>nfidential  employment. 


§  1076.  DUTIES  OF  OBATTTTTOUS  EMPLOYEE.  One  who,  without  considera- 
tion, undertakes  to  do  a  service  for  another,  is  not  bound  to  perform  the  same, 
but  if  he  actually  enters  upon  its  performance,  he  must  use  at  least  slight  care 
and  diligence  therein.  History:    Enacted  March  21, 1872. 


As  to  aerrlce  wlthovt  employmenty  see  post 

1 2078. 

As  to  Milvasey  see  post  12079. 


As  to  oMIsatlona  of  smtnitona  oanrlery  see 

post  §2089. 


§  1976.  SAME.  [BY  SPECIAL  BEQUEST.]  One  who,  by  his  own  special  re- 
quest, induces  another  to  intrust  him  with  the  performance  of  a  service,  must  per- 
form the  same  fully.  In  other  cases,  one  who  undertakes  a  gratuitous  service  may 
relinquish  it  at  any  time.    History:     Enacted  March  21, 1872. 


As  to  borrower  for  vao,  dcsroo  of  skUl  re-  volunteer  of  this  kind   mlsht   seriously   mls- 

«aired,  see  ante  i  1888.  lead  one  who  relied  upon  him,  and  who  would 

CommlMloners'    note    says:      "This    dlstlnc-  otherwise  have  employed  some  one  else  for  a 

tion  is  recognized  by  the  civil  law,  but  it  is  compensation,  and  thus  have  been  sure  of  the 

not  clear  that  it  is  admitted  by  the  common  service  he  required." 
law.     There  is  a  srood  reason  for  it,  since  a 

§  1977.  SAME.  [UNDEE  WRITTEN  POWER  OP  ATTORNEY.]  A  gratu- 
itous employee,  who  accepts  a  written  power  of  attorney,  must  act  under  it  so  long 
as  it  remains  in  force,  or  until  he  gives  notice  to  his  employer  that  he  will  not  do  so. 

History:     Enacted  March  21,  1872. 

CommiBsloBers'  note  says:     'This  provision  which    he    may   use   to   the   detriment   of   his 

is  new   to   the   common   law,   but   is   founded  principal,  and  mislead  the  latter  into  the  be- 

upon    Justice.      By    retalnlnfir    the    instrument,  lief  that  he  will  use  it  for  his  benefit." 
the    attorney    keeps    in    his    hands    a    power 

§  1978.  DUTIES  OP  EMPLOYEE  POB  REWARD.  One  who,  for  a  good  con- 
sideration, agrees  to  serve  another,  must  perform  the  service,  and  must  use  ordi- 
nary care  and  diligence  therein,  so  long  as  he  is  thus  employed. 

History:     Enacted  March  21,  18722. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Employee  bound  to  ordinary  care  in  use  of 

property. 

3.  Employee  psid  for  services  not  performed — 

Employer's  remedy. 

4.  Parties    whose    contract    services   have    been 

refused — Duty  of. 

1.  APPLKSD,  CITED,  CONSTRUBa>,  RE- 
FERRED TO,  etc..  In:  Barrere  vs.  Somps,  IIS 
Cal.  97.  104,   45  Pac.  Rep.  177    (applied). 

As  to  decrrce  of  alcUl  required  In  employee, 

see  post  §1983. 


As  to  sktll  employee  miurt  use,  see  post 
i  1984. 

As  to  employee'e  liability  to  employer  for 
■earllKemce,  see   post  1 1990. 

2.  BUfPIiOYEE  19  BOUND  TO  ORDINARY 
CARE  IN  USB  OF  PROPERTY  intrusted  to 
him  in  course  of  his  employment  by  his  em- 
ployer.— Barrere  vs.  Somps,  118  Cal.  97,  104, 
46  Pac.  Rep.  177. 

3.  EMPLOYEE  PAID  FOR  SERVICES  NOT 
PERFORMED  —  Employer's  remedy. —  Where 
one    party    has    engaged    another    to    perform 
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services  for  him  and  has  paid  him  full  prlc« 
for  such  services,  and  other  party  falls  en- 
tirely to  perform  any  services,  employer  can 
recover  against  him  amount  so  paid  and  any 
additional  amount  necessary  to  procure  similar 
services. — ^Utter  vs.  Chapman,  88  CaL  659,  664. 

4.    BBFUSAI^  OF  8BRVICS9.— Parties  whi 


hmw  bc«M  rcfnsel  vrhen 
accordlBS  to  their  eontraet,  may  not  refuse 
employment  from  others  and  Insist  upon  pay- 
ment of  full  contract  price,  but  should  protect 
themselves  from  loss  as  far  as  may  be  by 
reasonable  exertions. — ^Utter  vs.  Chapman*  88 
CaL   668,   668. 

§  1079.  DX7TIES  OF  EMPLOYEE  FOB  HIS  OWN  BENEFIT.  One  who  is  em- 
ployed at  his  own  request  to  do  that  which  is  more  for  his  own  advantage  than  for 
that  of  his  employer,  must  use  great  care  and  diligence  therein  to  protect  the 
interest  of  the  latter. 

History:    Enacted  March  21,  1872. 

§  1980.  CONTBAOTS  FOB  SEBVIOE  LIMITED  TO  TWO  7EABS.  A  contract 
to  render  personal  service,  other  than  a  contract  of  apprenticeship,  as  provided  in 
the  chapter  on  master  and  servant,  cannot  be  enforced  against  the  employee  be- 
yond the  term  of  two  years  from  the  commencement  of  service  under  it ;  but  if  the 
employee  voluntarily  continues  his  service  under  it  beyond  that  time,  the  contract 
may  be  referred  to  as  affording  a  presumptive  measure  of  the  compensation. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  413,  held  unconstitutioxLal,  see  history, 
1 4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

8.  Construction  of  section. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Stone  vs.  Bancroft.  189 
Cal.  78,  81,  70  Pao.  Rep.  1017,  72  Pac  Rep. 
717   (construed). 

As  to  master  and  aerTantf  see  post  i  2009 
et  seq. 

Aa  to  apprenticealtip,  see  ante  §864  et  seq. 
and  notes. 

a.  Commiasione««»  note  says:  "ThiB  la  a 
new  but  obviously  Just  provision." 

S.     CONSTRUCTION    OF    SBCTION.— Section 

does  not  in  terms  provide  that  employee  may 
not  recover  on  contract  for  any  services  ren- 
dered after  expiration  of  two  years.  LAusruase 
is   clear  and   explicit   that   It   cannot  be   en« 


forced  asrainst  employee  beyond  two  years, 
and  It  was  manifestly  for  his  protection  that 
statute  was  enacted.  It  leaves  him  at  liberty 
to  proceed  under  contract  if  he  so  elects. 
Last  sentence  of  section  was  Inserted  in  stat- 
ute for  protection  of  employer,  so  that  If  em- 
ployee, disregardlner  contract,  bringrs  his  action 
for  reasonable  value  of  his  services,  em- 
ployer may  avail  himself  of  terms  of  contract 
as  to  compensation  as  presumably  flxlngr  value 
of  such  services.  If  lesrlslature  had  Intended 
that  contract  should  not  be  enforceable 
asrainst  employer  after  two  years,  it  is  reason- 
able to  assume  that  such  intent  would  have 
been  shown  by  lan^uaere  as  clear  and  definite 
as  that  used  in  regard  to  employee. — Stone  vs. 
Bancroft.  189  CaL  78,  81,  70  Pac  Rep.  1017. 
78  Paa  Rep.  717. 


§  1981.  EMPL07EE  MUST  OBEY  EMPL07EB.  An  employee  must  substan- 
tially comply  with  all  the  directions  of  his  employer  concerning  the  service  on 
which  he  is  engaged,  except  where  such  obedience  is  impossible  or  unlawful,  or 
would  impose  new  and  unreasonable  burdens  upon  the  employee. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4,  p.  246. 

As   t9  obedience   required   from   faetor^   see  I  2027  and  note. 


§  1982.  EMPLOYEE  TO  CONFORM  TO  USAOE.  An  employee  must  perform 
his  service  in  conformity  to  the  usage  of  the  place  of  performance,  unless  other- 
wise directed  by  his  employer,  or  unless  it  is  impracticable,  or  manifestly  injurious 
to  his  employer  to  do  so. 

History;    Enacted  March  21,  1872. 

Applied,    elted,    eon«tmc«,    referred    to»    eto..  In:     Burns   ¥8.   Bennett,   ft   Cal.    S68,    S71.   tt 
Pac.  Rep.  916  (appUed). 


Tlt.T1,ck.  I,art.  III.1SIIILL  REM^UIRBD— WHAT    EMPIiOYICR   POSSBSSES.    (16S0)     M  1M3-1965 


.^  1983.  DEOBEE  OF  SEJLL  SEQUIBED.  An  employee  is  bound  to  exercise  a 
reasonable  degree  of  skilly  unless  his  employer  has  notice,  before  employing  him, 
of  his  want  of  skill. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc* 

2.  Contract  to  dry  prunes  implies  skiU. 

a.  I>egree  of  care  required  of  chUd  and  adult. 

1«  APPIilBD,  ClTtEn,  CONSTRUEXI,  RES- 
IPERRED  TO,  etc..  In:  Thomas  F.  Co.  vs. 
Start.  107  Cal.  206,  209,  40  Pac  Rep.  886  (ap- 
plied). 

Aji  to  llabllltr  of  asent  or  serrant  to  third 
peraom  for  his  o-rm  nearltarence  or  nonfeasance, 
806  monosraphio  note  by  B.  A.  Rich,  28  L. 
B.  A.   488. 

Aa  to  llabUIty  of  asent  or  aerrant  for  torta 
under  ordero  of  hla  employer,  see  monofirraphlc 
note  by  H.  P.  Farnham,  60  L.  R.  A.  644. 

S.  CONTRACT  TO  DRY  PRUNES  IMPLIES 
AN  AGRBSMENT  that  prunes  are  to  be  dried 


in  a  proper  and  skilful  manner. — Thomas  F. 
Co.  vs.  Start,  107  CaL  206.  209,  40  Paa  Rep. 
836. 

8.  DEGREE  OF  CARE  RE<IUIRED  OF 
CHIU>  AND  ADUIiT.— Ordinary  care  which 
child  of  limited  Judgrment  and  experience  is 
called  upon  to  exercise  in  siven  act  is  not 
same  quantum  of  care  which  adult  would  be 
called  upon  to  use  under  same  circumstances; 
each  is  required  to  use  ordinary  care,  but 
amount  of  care  which  person  of  perfected 
intellisrence  and  judsrment  must  employ  Is 
very  different  from  amount  which  law  exacts 
of  minor. — Foley  vs.  California  Horseshoe  Co., 
116  Cal.  184,  198,  66  Am.  St.  Rep.  87,  47  Pac. 
Rep.  42. 


§  1984,  BIUST  USE  WHAT  SKILL  HE  HAS.  An  employee  is  always  bound  to 
use  such  skill  as  he  possesses,  so  far  as  the  same  is  required,  for  the  service  speci- 
fied. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdta. 
1873-4,  p.  247. 

Applied^   elted,   eonatmcd,  referred   to,   etc..  As  to  responsibility  of  employee  for  anbstl- 

In:    Thomas  F.  Co.  vs.  Start,  107  CaL  206,  209,      tnto,  see  post   S1989. 
40  Pac.  Rep.  886   (applied). 

§1885.  WHAT  BELONCn  TO  EMPL07E&.  Everything  which  an  employee 
acquires  by  virtue  of  his  employment,  except  the  compensation,  if  any,  which  is 
due  to  him  from  his  employer,  belongs  to  the  latter,  whether  acquired  lawfully  or 
unlawfully,  or  during  or  after  the  expiration  of  the  term  of  his  employment. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction  of  section. 
8.  Gold  found  by  man  employed  for  other  ob- 
jects. 

4.  Gold  quartz  found  by  man  employed  to  grade 
mill  site. 

!•  APPIjIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Burns  vs.  Clark,  188 
CaL  634,  638,  85  Am.  St.  Rep.  238,  66  Pac  Rep. 
12   (referred  to). 

Aa  to  laVtoatloas  made  by  servant,  rl^hta 
of  employer  thereto,  see  monofirraphic  note  62 
Am.  8t.  Rep.  820. 

2.     CONSTRUCTION    OF    SECTION.— Section 

was  not  intended  to  alter  established  law 
that  one  employed  by  another  and  flndingr 
valuables  and  ffold  outside  course  of  his  em- 
ployment is  entitled  to  It  as  agrainst  employer, 
but  Is  to  be  construed  simply  as  an  expression 
of  familiar  principle  that  forbids  agent  or 
trustee  from  usingr  trust  property  or  powers 
conferred  upon  him  for  his  own  benefit,  and 
which,  in  his  ease  of  dolnsr  so,  requires  him 
to  account  for  profits. — ^Bums  vs.  Clark,  188 
Ca\.  634,  688»  SS  Am.  Bt.  Repw  S88»  66  Pae. 
Rep.  IS. 


8.  GOLD  FOUND  BT  MAN  EMPLOYED 
FOR  OTHER  OBJECTS. — Casual  findingr  of 
ffold  by  employee  in  course  of  employment  in 
no  way  relatlnsr  to  such  object,  thousrh  doubt- 
less acquisition  made  by  reason  or  cause  of 
employment,  cannot  with  propriety  be  said 
to  have  been  by  virtue  of  it. — Burns  vs. 
Clark,  183  Cal.  684,  689,  86  Am.  St.  Rep.  233, 
66  Pac  Rep.  12. 

4.  GOLD  <|UARTZ  FOUND  BT  MAN  EM- 
PLOYED TO  GRADE  MILL  SITE.— Where  one 
beins  employed  by  another  to  diflr  and  level 
off  srrade  for  quartz-mill  discovered  and  dus, 
at  said  srrade,  pocket  of  quartz  srold,  said 
land  beinsT  public  land  of  United  States,  erold 
belongrs  to  employee  who  discovered  It,  and 
not  to  employer,  employee  not  beinsr  employed 
for  purpose  of  dlerffiner  for  grold. — Burns  vs. 
Clark,  138  Cal.  684.  688,  86  Am.  St.  Rep.  233. 
66  Pac  Rep.  12.  See  Bowen  vs.  Sullivan,  62 
Ind.  281,  80  Am.  Rep.  172;  Hamaker  vs. 
Blanchard,  90  Pa.  St.  877,  86  Am.  Rep.  664; 
Durfee  vs.  Jones,  11  R.  I.  688,  28  Am.  Rep. 
629. 


As  to  aerolite  f 
note  par.  8. 


A  •»  Urndt  see  ante  |  669 
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§  1986.  DUTY  TO  ACCOUNT.  An  employee  must,  on  demand,  render  to  his 
employer  just  accounts  of  all  his  transactions  in  the  course  of  his  service,  as  often 
as  may  be  reasonable,  and  must,  without  demand,  give  prompt  notice  to  his  em- 
ployer of  everything  which  he  receives  for  his  account. 

History:     Enacted  March  21, 1872. 

As  to  dlsltoneaty  of  cmployeo  aa  alKectlms  right  to  wasea,  see  monoflrrapblc  note  by  Rob- 
ert Desty,  18  L.  R.  A.  72. 

§  1987.    EMPLOYEE  NOT  BOXTND  TO  DELIVEB  WITH0T7T  DEMAND.    An 

employee  who  receives  anything  on  account  of  his  employer,  in  any  capacity  other 
than  that  of  a  mere  servant,  is  not  bound  to  deliver  it  to  him  until  demanded,  and 
is  not  at  liberty  to  send  it  to  him  from  a  distance,  without  demand,  in  any  mode  in- 
volving greater  risk  than  its  retention  by  the  employee  himself. 

History:    Enacted  March  21,  1872. 
Aa  to  duty  of  aorraat  to  deliver  to  auwtert      money  in  a  safe  belonsringr  to  the  oorporation* 


wlthovt  demands  see  post  9  2014. 

It  la  the  duty  of  the  aeeretary  of  a 
oorporatloa  to  pay  over  to  the  corporation 
upon  demand  aU  moneys  received  by  him  tor 
euch    corporation*    and    If    he    deposits    su<(b 


but  without  the  special  direction  of  the  cor- 
poration to  do  sOt  and  It  is  stolen,  he  is  liable 
to  the  oorporation  therefor. — Odd  Fellows' 
Mut.  Aid  Assoo.  vs.  Jamea,  6S  CaL  698,  606, 
48  Am.  Rep.  107. 


§  1988.  PBEFERENCE  TO  BE  GIVEN  TO  EMPLOTEBS.  An  employee  who 
has  any  business  to  transact  on  his  own  accounty  similar  to  that  intrusted  to  him 
by  his  employer,  must  always  give  the  latter  the  preference. 

History:    Enacted  March  21,  1872:  amended  March  30,  1874,  Code  Amdta. 
1878-4,  p.  247. 


1.  Commissioners'  nota. 

2.  Duty  of  employee. 

8.  Employee  must  not  secure  employer's  leasa. 

4.  Employee  prevented  from  work — ^Duties  of. 

5.  Bailroad    contractor — ^Arrangement   with    en- 

gineer. 

1.  COMMI9SIONBR9»  NOTB  says:  "Tbere  Is 
no  direct  authority  for  these  provisions,  but 
they  are  required  by  sound  principle." 

a.  DUTY  OF  BMPLOTmS  19  TO  DBVOTB 
HIS  E3NTIRB  ACTS,  SO  far  as  his  acts  may 
affect  business  of  his  employer,  to  interests 
and  service  of  employer  and  to  engasre  in  no 
business  detrimental  to  business  of  employer, 
and  he  should  in  no  case  be  permitted  to  do 
for  his  own  benefit  that  which  would  have 
effect  of  destroylner  business  to  sustain  and 
carry  on  which  his  services  have  been  secured. 
— Gower  vs.  Andrew,  69  Cal.   119,  123. 

S.  BMPLOYEB  OP  FIRM  OF  ^WARB- 
HOUSBMSSNy  where  lease  on  warehouse  occu- 
pied by  the  firm  was  about  explrlner,  has  no 
right  to  secure  lease  for  himself,  by  telllnsr 
owners  of  property  that  firm  would  not  wish 
renewal  of  lease,  and  by  offering  higher  rate 
of  rental  than  firm  was  paying,  providing 
that  by  so  doing  he  was  preventing  such 
firm  from  obtaining  renewal  of  their  lease, 
which  they  desired  to  have.*-Gower  vs.  An- 
drew, 69  CaL  119,  124. 


4.  BMPIiOYBR  PRBVBNTBD  FROM^WOHK 
—Duties  of. — Where  one  is  employed  for 
certain  period  to  devote  his  whole  time  t^ 
certain  business  at  agre«d  salary,  a  Ad  art***' 
wards  was  prevented  by  his  employer  from 
performing  his  work,  fact  that  he,  during  such 
time  when  he  was  so  prevented,  performed 
work  for  other  parties,  but  at  all  times  held 
himself  in  readiness  to  perform  work  he  had 
contracted  for,  does  not  constitute  on  part  of 
employee  a  breach  of  his  contract  with  em- 
ployer.— Stone  vs.  Bancroft,  189  Cal.  78,  84* 
70  Pac  Rep.  1017,  72  Paa  Rep.  717.  See  Stone 
▼s.  Bancroft,  112  CaL  662,  44  Pac.  Rep.  1069. 

B.  RAIIiROAD  CONTRACTOR — ArraBgement 
with  engineer. — ^Where  party  entered  Into  con- 
tract to  grade  railroad  for  certain  sum  of 
money  according  to  profile  and  specifications 
of  engineer,  subject  to  variations  by  engineer, 
contract  price  not  to  be  varied,  whether  said 
variations  should  make  grades  heavier  or 
lighter,  and  contractor  entered  Into  arrange- 
ment with  engineer  of  railroad  by  which  he 
agreed  to  give  him  certain  per  cent  of  his 
profits  if  he,  the  engineer,  would  make  such 
grades  as  light  as  possible,  which  engineer 
did,  changing  some  grades  without  detriment 
to  railroad,  contractor  can,  notwithstanding 
such  agreement,  recover  reasonable  value  of 
sueh  grading.— Cox  vs.  McLaughlin,  76  CaL 
60,  66,  9  Am.  St.  Rep.  164,  18  Pao.  Rep.  100. 


§  1989.    BESP0NSIBILIT7  OF  EMPLOYEE  FOB  8UBSTITDTE.   An  employee 
who  i8  expressly  authorized  to  employ  a  mbstitute  is  liable  to  hia  principal  only  for 


Tit.  VI,  eh.  I,  art.  IY«] 


BB8PONSIBILITT    FOB    NBOIilGBNCBS. 


<16S1>       IS  1890-199e 


want  of  ordinary  care  in  his  selection*    The  snbstitnte  is  directly  responsible  to  the 

principal.  History:   Enacted  March  21,  1872, 

As  to   ^MmgmUitm  •!  asent's  avthorlty,  fl««  post  i  2394  eC  8«q» 

§  1990.  RESPONSIBILITY  FOB  NEOLIOENCE.  An  employee  who  is  guilty  of 
a  cnlpable  degree  of  negligence  is  liable  to  his  employer  for  the  damage  thereby 
caused  to  the  latter;  and  the  employer  is  liable  to  him,  if  the  service  is  not  gratu- 
itous, for  the  value  of  such  services  only  as  are  properly  rendered. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission^  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.-  413,  held  unconstitutional,  see  history, 
8  4  ante. 

Avplledf  cited,  construed,  referred  to,  etc..  Am  to  duties  of  master  aad  serraat  i^itb 
In:  Burkett  vs.  Burkett,  78  Cal.  810,  314,  12  rearard  to  mles  promulgated  for  the  safe  con- 
Am.  St.  Rep.  68,  20  Pao.  Rep.  715,  t  L.  R.  A.  dvct  of  bvsineaa,  see  monofirraphic  note  by 
781.  C.  B.  Labatt,  48  L.  R.  A.  805. 


§  1991.  SUBVIVINO  EMPLOYEE.  Where  service  is  to  be  rendered  by  two 
or  more  persons  jointly,  and  one  of  them  dies,  the  survivor  must  act  alone,  if  the 
service  to  be  rendered  is  such  as  he  can  rightly  perform  without  the  aid  of  the  de- 
ceased person,  but  not  otherwise. 

History:   Enacted  March  21,  1872. 

§1992.  OONFIDENTIAL  EMPLOYMENT.  The  obligations  peetdiar  to  eoa- 
fidential  employments  are  defined  in  the  title  on  trusts. 

History:    Enacted  March  21,  1872. 
As  to  trvsteosy  otcb»  see  title  on  trusts,  post  |  2216  et  seq.  and  notes. 


ARTICLE  IV. 

TERMINATION  OF  EMPLOYMENT. 


1 1996.  Termination  by  death,  etc.,  of  employer. 

51997.  Employment,  how  terminated. 

5 1998.  Continuance  of  service  in  certain  eases. 
§1999.  Termination  at  will. 

(2000.  Termination  by  employer  for  fault. 


(2001.    Termination  hj  employee  for  fault 
(2002.    Compensation    of    employee    dismissed 

for  cause. 
12003.    Compensation  of  employee  leaving  for 

cause. 


§  1996.  TERMINATION  BY  DEATH,  ETC.,  OF  EMPLOYER.  Every  employ- 
ment  in  which  the  power  of  the  employee  is  not  coupled  with  an  interest  in  its 
subject  is  terminated  by  notice  to  him  of; 

1.  The  death  of  the  employer ;  or, 

2.  His  legal  incapacity  to  contract. 

History:  Enacted  March  21,  1872;  amended  by  Codo  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  413,  held  unconstitutional  see  history, 
1 4  ante. 


3.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Commissioners'  note. 

8.  Death  of  partner  dissolves  employment. 

1.  AFPLIBDy  CTTBDf  CONSTRVBD,  RB- 
FERRBD  TO»  eta,  in:  Weithoff  vs.  Murray. 
76  Cal.  608,  609,  18  Pac.  Rep.  485  (applied  in 
connection  with  1 1998). 

As  to  termlBatloB  of  empIojineBt,  see  post 
§1997. 

As  to  tormlaatloa  of  aseBcr»  see  post  1 8858 
et  seq.  and  notes. 

As  to  temdsatton  •!  cmploymeBt  1^  Aeatk 


of  party,  see  monogrraphlo  note  by  I.  Taylor* 
23  L.  R.  A.   718. 

9.  COMMISSIONBRS'  NOTB  says:  "This 
section  alters  the  common  law  by  continuiner 
the  power  until  the  asent  has  notice  of  the 
principars  changre  of  condition.  Such  rule  Is 
advocated  by  Story  (Agency,  f  496),  and  is  ob- 
viously Just." 

8.  "WHERB  ONB  18  BMPLOTBD  BT  PART* 
NBRSHIP  FOB  ONB  TBAR  at  certain  salary, 
death  of  one  of  partners  dissolves  contract 
of  employment — ^Louls  vs.  Blfslt*  88  CaL  647, 
660,  26  Pao.  Rep.  1098. 


filM7.19M       (1«»)        TERIOHATIOW   OF   BMFI<OT]fEIfT— HOW   MADB. 


[Div.  m,  pt.  nr. 


§1997.    EMPLOTMENT,   HOW    TEKMINATED.     Every  employment  is  ter- 
minated : 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  subject ; 

3.  By  the  death  of  the  employee ;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstnied,  referred  to,  etc  3.    Contract  of  emplothebit  u  ter^ 

2.  EmpIoTineiit    terminated    bj    prevention    of      MIHATEOI   where   employer  prevents   or  pro- 

work«  hlbita   completion    of   work,    contractor   beinsr 

3.  Failure  to  pay  employee  not  termination.  ready    and    wllllner    to    complete    work. — Cox 

▼8.  McLausrhlln,   64   Cal.   606,   606.     See  Dillon 
vs.  Anderson,  48  N.  Y.  281,  237. 

S.  MERE  FAILURE  TO  PAY  MOIfEY  DUB 
UPON  CONTRACT  OF  EMPLOYMENT  before 
completion  of  work  does  not  constitute  such 
prevention  of  completion  of  work  as  will 
amount  to  termination  of  employment. — Cox 
vs.  McLauflThlln.  64  CaL  605,  610;  Cox  vs.  Mo* 
LaufiThlin,  68  Cal.  196,  206. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  White  vs.  City  of 
Alameda,  124  Cal.  96,  98,  66  Paa  Rep.  796 
(cited  with   other  sections). 

As  to  termlaatlon  of  employmeat,  see  ante 
i  1996. 

As  to  tormlnatloA  of  osoney,  see  post  i  2866 
et  seq.  and  note. 


§  1998.  CONTINnANCE  OF  SEBVIOE  IN  CEBTAIN  OASES.  An  employee, 
unless  the  term  of  his  service  has  expired,  or  unless  he  has  a  right  to  discontinue 
it  at  any  time  without  notice,  must  continue  his  service  after  notice  of  the  death  or 
incapacity  of  his  employer,  so  far  as  is  necessary  to  protect  from  serious  injury  the 
interests  of  the  employer's  successor  in  interest,  until  a  reasonable  time  after  notice 
of  the  facts  has  been  communicated  to  such  successor.  The  successor  must  com- 
pensate the  employee  for  such  service  according  to  the  terms  of  the  contract  of 
employment  History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to,  etc. 

2.  Death  of  employer — Employment  to  continue^ 

when. 
8.  Death  of  partner — Status  of  eontinning  em- 
ployee. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  WeithofC  vs.  Murray* 
76  Cal.  608,  609,  18  Pao.  Rep.  436   (applied). 

a.  DEATH  OF  EMPLOYER — Employment 
to  eoBtlBue,  vrhea. — Employment  from  month 
to  month  ends  by  death  of  employer,  unless 
it  is  necessary  for  employee  to  continue  his 
service  to  protect  from  serious  injury  inter- 
est of  employer's  successor  in  Interest — Welt« 


hoff  vs.  Murray,  76  CaL  608,  609,  18  Pac  Rep. 
486. 

S.  DEATH  OF  PARTNER— Status  of  con- 
tteviaff  employoo. — Where  employee  employed 
by  year  by  partnership  firm  continues  in 
service  after  death  of  one  of  partners  he  is 
by  implication  newly  employed  by  survlvlns 
partners  to  assist  in  settlinsr  affairs  of  extinct 
partnership,  and  In  absence  of  special  asree- 
ment  he  is  entitled  only  to  such  compensation 
as  his  services  are  reasonably  worth,  regard- 
less of  his  contract  with  partnership  flrm.^ 
Louis  vs.  Elfelt,  89  CaL  647,  661,  86  Paa  Rep. 
1096. 


§  1999.  TEEHINATION  AT  WILL.  An  employment  hkvmg  no  specified  term 
may  be  terminated  at  the  will  of  either  party,  on  notice  to  the  other,  except  where 
otherwise  provided  by  this  title. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to,  ete. 

2.  Barkeeper  hired  for  no  definite  time. 

3.  Denial  of  employment— Employee's  rights. 

1.  APPLIED,  CITED,  CONSTR1TED,  RE- 
FERRED TO,  etc.,  in:  White  vs.  City  of 
Alameda,  124  CaL  96,  96,  66  Paa  Rep.  796 
{referred  to). 

9.  RARKEEPER — Hired  br  hotel  proprie- 
tor for  BO  dollnlte  tlmo  may  be  discharged  at 
any  time. — ^De  Briar  ts.  Hinturn,  1  CaL  460, 
461. 


8.  DENIAL  OF  EMPLOTMElfT — Employee's 
risrhts. — Employee,  under  contract  for  em- 
ployment, may  sue  for  reasonable  compensa- 
tion for  work  actually  done  before  completion 
of  contract  where  his  employer  denies  con- 
tract and  attempts  to  rescind  it,  and  the  fact 
that  such  employer  did  not  subsequently  per- 
form the  full  conditions  of  his  contract  cannot 
be  set  up  as  a  defense  to  affect  his  right  to 
recover. — ^Hartman  vs.  Rogers,  69  CaL  64i,  #46, 
11  Pao.  Rep.  681. 


Tit.  YI,  eh.  I,  art.  IV.] 


TEBMINATIOlf    BT    BMPLOTBR'S    FAUI^. 


(168S)       i§  9000-aO(tt 


§  2000.  TEBSHNATION  BY  EMPLO YEB  FOB  FAULT.  An  employment,  even 
for  a  specified  term,  may  be  terminated  at  any  time  by  the  employer,  in  case  of  any 
wilfal  breach  of  duty  by  the  employee  in  the  course  of  his  employment,  or  in  case 
of  his  habitual  neglect  of  his  duty  or  continued  incapacity  to  perform  it. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  FaUure  to  give  bond — Cnstom. 
3«  Occasional  absence  of  employee. 
4.  Working  for  others  on  Sundays  and  holidays. 

1.  APPL.IBD,  CITBD,  CONSTR1TBD,  RB- 
FERRBD  TO,  eta.  In:  Hartman  vs.  Rosrers, 
«9  Cal.  643,  646.  11  Pac.  Rep.  581   (applied). 

As  to  when  merTwrnt  mar  be  dlacharsed,  sea 
post   i  2016. 

Am  to  "vrhen  seaman  mjiy  be  dlscharsedy  see 
post  i  2050. 

As  to  -wrongtvl  discharge  of  seaman^  see 
post   i  2067. 

As  to  discharge  of  employee  nder  eontraet 
for  permaaent  employment,  see  monosrraphio 
note  by  C.  B.  Labatt,  86  L.  R.  A.  612. 

As  to  remedies  of  servant  wronarfnlly  dls« 
eltar^ed,  see  monoerraphlc  notes  48  Am.  Deo. 
206;  58  Am.  Rep.  828;  51  Am.  St.  Rep.  516. 

9.     FAIIiURB    TO    GIVIS    BOND  —  Custom. — 

Where  one  is  employed  in  position  In  which  It 
Is  customary  for  employee  to  srive  bond  for 
faithful  performance  of  his  services,  and  such 
enlt>loyee  neglected  to  give  such  bond,  unless 
It  was  a  part  of  agreement  that  such  bond 
should    be    given,    employee    cannot    be    dis- 


charged on  that  account  without  showing  that 
he  was  aware  of  such  custom. — Rosenberger 
vs.  Pacific  Coast  R.  Co.,  Ill  Cal.  813,  817,  48 
Pac  Rep.  968. 

S.     OCCASIONAL  ABSENCB  OF  BMPJLOYBB. 

— <;ontract  of  employment  providing  that  em- 
ployee should  devote  his  whole  time  and  at- 
tention to  management  and  Improvement  of 
land  does  not  require  employee  to  positively 
remain  on  land  all  time,  and  occasional  ab- 
sences therefrom  will  not  be  ground  for  re- 
scinding contract,  providing  that  such 
absences  did  not  result  in  any  loss  or  Injury 
or  constitute  any  defect  In  management  of 
land. — Shoemaker  vs.  Acker,  116  Cal.  239,  244, 
48  Pac  Rep.  62. 

4.  HVORKING  FOR  OTHBRS  ON  SUNDAYS 
AND  HOLIDAYS. — ^It  Is  not  breach  of  contract 
of  employment  for  employee  to  do  work  for 
other  parties  during  Sundays,  holidays,  and  at 
night,  such  times  being  outside  his  contract 
of  employment,  when  such  work  in  no  way 
resulted  in  damages  to  employer,  nor  in  any 
way  Interfered  with  his  business. — Hermann 
vs.  Littlefleld,  109  CaL  480,  482,  42  Pac  Rep. 
448. 


§  2001.  TERMINATION  BY  EBIPLOYEE  FOB  FAULT.  An  employment,  even 
for  a  specified  term,  may  be  terminated  by  the  employee  at  any  time,  in  case  of  any 
wilfal  or  permanent  breach  of  the  obligations  of  his  employer  to  him  as  an  em- 

Ployee.  History:    Enacted  March  21,  1872. 

As    to    employee's    oompeBsatlon    when    ko   terminates    cmploymoBt    for    eavse^    see    post 
12008  and  note. 

§2002.    COMPENSATION  OF  EMPLOYEE  DISMISSED  FOB  CAUSE.     An 

employee,  dismissed  by  his  employer  for  good  cause,  is  not  entitled  to  any  com- 
pensation for  services  rendered  since  the  last  day  npon  which  a  payment  became 

due  to  him  under  the  contract. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstrned,  referred  to,  ete. 

2.  Contract  broken  by  employer — ^Employee's 

rights. 
8.  Same — ^Wrongfnlly  discharged — ^Bights  of. 
4, 5.  Employee  wrongfully  discharged — Rights  of. 
4S,  7.  Measure  of  employee's  compensation. 

8.  Party  breaking  contract  of  employment— 

EstoppeL 
0.  Preventing  from  work  a  breach  of  contract 
— ^Distinction. 
10.  Voluntary   quitting  of  employment— Facts 
amounting  to. 

1.  APPLIBD,  CTTBD,  CONSTRITBSD,  RCS* 
FBRRED  TO,  etc.,  in:  Hartman  vs.  Roffers, 
«9  CaL  648,  646,  11  Pac.  Rep.  581   (applied). 

As  to  wkoB  serraBt  may  bo  dlaoharsed,  ses 
post  I201S. 

3.  COlfTRACP  BROKBOf  BT  BMPI«OTBUEt— 

c.  a— 108. 


Bmployeo's  rlckta. — ^Where  contract  of  em« 
ployment  under  which  employee  and  em- 
ployer were  to  divide  net  profits  equally,  is 
broken  by  employer,  employee  is  entitled  to 
recover  half  of  prospective  profits  during:  said 
term  of  employment  that  are  proved  by  him. — 
Shoemaker  vs.  Acker,  116  CaL  889,  245,  48  Pac 
Rep.    62. 

a.  E:mployer>8  liability. — ^When  contract  of 
employment  has  been  wrongfully  broken  by 
employer,  ho  is  liable  to  employee  for  his 
actual  loss  and  outlay  incurred  in  making 
preparations  for  contract  and  his  loss  neces- 
sarily incurred  durinsr  time  that  he  remained 
idle  after  termination  of  contract  and  ex- 
penses incurred  by  him  while  ensagred  in  its 
performance  up  to  time  of  its  termination.— > 
Cederbergr  vs.  Roblson.  100  CaL  08,  07,  99,  84 
Pac.  Rep.  626. 


§  MM       <1«S4) 


COnPBlfSATION    ON   I^BAVIDia  FOR   CAU81L 


[DlT.  III»  Ft.  IT* 


4.  AH  ■MPLOTBB  WROlfGFUIiliY  DI8- 
CHAROBD — Rlshta  of« — Employee  Is  not  re- 
quired, when  wronsrfully  discharged,  to  show 
that  he  has  made  attempt  to  obtain  other  em- 
ployment as  condition  of  recovery  from  his 
employer  for  his  services  for  balance  of  time 
of  employment. — Rosenberffer  vs.  Faciflo  Coast 
R.  Co..  Ill  Cal.  818,  818,  48  Pac.  Rep.  968. 
See  Utter  vs.  Chapman,  48  Cal.  279;  Howard  vs. 
Daly,  61  N.  Y.  862,  19  Am.  Rep.  285,  289;  Costi- 
g&n  vs.  Mohawk  &  H.  R.  Co.,  %  Den.  (N.  T.) 
609,  43  Am.  Dec.  758,  759. 

B.  Wbere  oae  is  wronfffnllT  4Usehax«ed 
from  employment,  he  cannot  be  required  to 
look  for  employment  in  kind  of  business  differ- 
ent to  that  from  which  he  had  been  employed 
before  charslner  his  employer  for  his  services 
for  balance  of  his  term  of  employment. — El- 
bert vs.  Los  Angeles  O.  Co..  97  Cal.  244,  246, 
82  Pac.  Rep.  9. 

0.  MBASVRB  OF  EMPLOYEE'S  COMFBIT- 
SATION. — Where  evidence  showed  employee's 
asrreement  was  to  work  for  one  dollar  a  day, 
and  that  he  worked  certain  number  of  days, 
he  cannot  recover  any  greater  number  of  dol- 
lars than  number  of  days  worked. — Lattemore 
vs.  Baldwin,  70  Cal.  40,  41,  11  Pac.  Rep.  895. 

7.  Employee  dismissed  by  his  employer  for 
good  cause  is  not  entitled  to  any  compensation 
for  services  rendered  since  last  day  upon 
which  payment  became  due  to  htm  under  con- 
tract.— Hartman  vs.  Rogers,  69  Cal.  648,  646, 
11  Pae.  Rep.  681. 

&  PARTY  BREAKDrO  COlfTRACT  OF  BM« 
PliOYMENT — BatoppeL — Party  who  voluntar- 
ily and  wrongfully  puts  end  to  contract  of 
emplo3rment  and  prevents  other  party  from 
performing  it,  is  estopped  from  denying  that 
injured  party  has  not  been  damaged  to  extent 
of  his  actual  loss  and  outlay  fairly  incurred. — 


Cederberg  vs.  Robison*  100  Cal.  98,  99,  84  Pac. 
Rep.  625.  See  United  States  vs.  Behan.  110 
U.  a  888,  bk.  88  K  ed.  168,  4  Sup.  Ct.  Rep.  81. 

8.  PRBTENTINO  FROM  WORK  A  BREACH 
OF  CONTRACT— DisHnctloB-^It  Is  one  thing 
to  prevent  party  from  laboring  and  quite 
a  different  thing  to  discharge  him  from 
all  further  employment;  In  former  instance 
contract  may  not  be  treated  as  broken,  and 
party,  though  he  has  performed  no  labor  under 
It,  may  sue  on  contract  and  recover  agreed 
compensation;  In  latter  Instance  there  is  an 
unequivocable  breach  of  contract  to  employ 
for  specified  time  by  employer,  and  suit  should 
be  for  breach  of  agreement  to  employ. — Stone 
▼s.  Bancroft,  189  Cal.  78,  83,  70  Pac.  Rep.  1017, 
72  Pac  Rep.  717.  See  Stone  vs.  Bancroft,  112 
CaL  652,  44  Paa  Rep.  1069;  Dingley  vs.  Oler, 
117  U.  &  490,  bk.  29  L.  ed.  984,  6  Sup.  Ct  Rep. 
850. 

10.  VOLUNTARY  <|UITTING  OF  EMPLOY- 
MENT— Facts  aatovatlBg  to. — ^Where  one  was 
employed  to  solicit  custom  at  certain  salary 
per  week,  arrangement  to  be  ''permanent," 
and  afterwards  employers  objected  to  employee 
that  he  was  not  getting  enough  custom  for 
them  to  warrant  them  in  continuing  arrange- 
ment and  offered  to  pay  employee  reasonable 
proportion  of  profits  to  be  derived  from  busi- 
ness he  might  bring  to  them,  which  employee 
declined,  and  relations  between  parties  ^rere 
thereupon  severed  without  further  negotia- 
tions, employee  must  be  deemed  to  have  volun- 
tarily left  employ,  and  not  to  have  been  dis- 
missed.— Lord  vs.  Goldberg,  81  CaL  696,  601.  IS 
Am.  St.  Rep.  82,  22  Pac.  Rep.  1126.  See  Perry 
vs.  Wheeler,  12  Ky.  641;  Newton  vs.  Com- 
missioners, 100  U.  S.  548,  bk.  25  L.  ed.  710; 
Elderton  vs.  Emmens.  4  Han.  Or.  &  S.  (4  C  B.> 
479,  56  Eng.  C  L.  478. 


§  2003.  COMPENSATION  OF  EMPLOYEE  LEAVINO  FOB  CAUSE.  An  em- 
ployee who  quits  the  service  of  his  employer  for  good  cause  is  entitled  to  such 
proportion  of  the  compensation  which  would  become  due  in  case  of  fall  perform- 
ance as  the  services  which  he  has  already  rendered  bear  to  the  services  which  he 
was  to  render  as  fall  performance. 

History:   Enacted  March  21,  1872. 


1.  Failure  to  pay  breach  of  contract. 

2.  Beceipt  and  retention  by  employee  of  monthly 

statement — ^Effect  of. 


iplo 


it  ky 


As  to  terilaattwg'  < 
fee  ante  i  2001. 

Am  to  risM  of  aervaiit  to  rcooi 
forauiMCO  —  SSBtlretT    of    coatraett    see    mono* 
graphic  note  81  Am.  Rei>.  100. 

As  to  risrkt  of  wasoo  on  part  pcrforauuico 
of  coatraety  see  monoffraphlo  note  by  Irwin 
Taylor,  84  L.  R.  A.  281. 

Aa  to  viskt  to  recoTcr  for  acrTtcea  later- 
raptc4  by  al^acMi  or  deatb,  aee  monoffraphlo 
note  by  B.  A.  Ricb,  16  L.  R.  A.  868. 

As  to  llern  for  'vrasca  of  persoaa  employcA 
as  laborem  oa  tbreebtms  auicbtoco,  see  Stats. 
188S»  p.  109,  as  construed  In  Lambert  vs.  Davis* 
116  CaL  292,  48  Paa  Rep.  128. 

1.  PAIL171UD  TO  PAY  HVSTALMSNT  CON. 
TRACT  PRICB  UNDKK  COlfTRACT  FOR  IBM- 
PLOYMSKT  Is  substantial  breacb  of  contract* 


and  fflyes  the  contractor  rlsrht  to  consider  con- 
tract at  end  and  cease  work  and  recover  value 
of  the  work  already  performed.— Porter  va. 
Arrowhead  R.  Co.,  100  CaL  600,  604,  85  Pac 
Rep.  146.  See  Cox  va  McLaucrhlin.  64  CaL  605. 
m.  Bvans  vs.  Chlcaero  Jb  R.  L  R.  Co.,  26  HL 
189;  Dobbins  vs.  HiflTTins.  78  RL  440.  Pa. 
Shaw  va  Turnpike  Co.,  8  Pen.  &  W.  445;  Rey- 
bold  vs.  Voorheos.  80  Pa.  St.  116.  Wlik  School 
Dlst.  va  Hayne,  46  Wis.  611,  1  N.  W.  Rep.  170. 
red.  South  Fork  C  Co.  vs.  Gordon,  78  H.  8. 
(6  WalL)  661,  bk.  18  L.  ed.  894. 
•  3.  RBCBIFT  AlfD  RBTBlfTION  BT  AS€ 
BMPLOYBIC — ^Wltbovt  objeetloa,  of  aMatlily 
■tatemcat  of  accovat  rendered  him  by  his 
employer  as  to  his  services  and  what  Is  due 
to  him  from  the  employer,  estops  the  em- 
ployee from  afterwards  objectlnsr  thereto,  or 
from  claimlnflT  a  hierher  rate  of  salary  than 
therein  calculated  (Harrison,  X,  dissent iner).^ 
Shade  vs.  Slsson  IC  Jb  U  Ca.  116  CaL  S67,  868» 
47  Pac  Rep.  186. 


Tit.  VI.  eh.  Up  mrt,  I.] 


MASTBR    ABTD     SISRVANT—HIRIirG. 


(i«8S)     19  aoo»,  aoio 


CHAPTEE  IL 

PARTZCXTLAR  EMPLOYMENT. 

Article  L  Master  and  Servant,  SS  2009-2018w 

II.  Agents,  §§  2019-2022. 

IIL  Factors,  §§  2026-2030. 

IV.  Shipmasters,  §§2034-2044. 

V.  Mates  and  Seamen,  §§  2048-2060. 

yi.  Ship's  manager,  SS  2070-2072. 


ARTICLE  L 

MASTER  AND  SERVANT. 


S2009.    Servant,  what. 
§  2010.    Term  of  hiring. 
S  2011.    Same.     [Presumed 
when.] 


to     be     monthly, 


S  2012.  Benewal  of  hiring. 

S  2018.  Time  of  service. 

S  2014.  Servant  to  pay  over  without  demand. 

S  2015.  When  servant  may  be  discharged. 


§  2009.  SERVANT,  WHAT.  A  servant  is  one  who  is  employed  to  render  per- 
sonal service  to  his  employer,  otherwise  than  in  the  pursuit  of  an  independent 
calling,  and  who  in  such  service  remains  entirely  under  the  control  and  direction 
of  the  latter,  who  is  called  his  master. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Commissioners'  note. 

3.  When    not    servant,    bat    independent    con- 

tractor. 

1.  APPIilBD,  CnrrSD,  COlfSVKUlflD,  RB- 
FERRSSD  TO,  eta.  In:  White  vs.  City  of  Ala- 
meda. 124  Cal.  96,  97  (referred  to).  98  (con- 
strued), 66  Pac  Rep.  796;  Hedgre  vs.  Williams, 
181  Cal.  466,  469,  82  Am.  St.  Rep.  866,  68  Pac. 
Rep.  721.  64  Pac.  Rep.  106  (construed) ;  Louthan 
vs.  Hewes.  188  Cat  116,  118»  70  Paa  Rep.  1066 
(applied). 

As  to  vrho  are  f ellow-acrvwita  sad  who  avo 
not,  see  ante  i  1970  note. 

As  to  vrho  aro  iMdepcBdeat  eomtmetoro,  see 
ante  1 1970  and  note. 

Afl  to  f ellow-servanto  train  deapatehera,  and 
other  omploycea,  see  monographic  note  18  Am. 
St.  Rep.  466. 

As  to  vrhen  relation  of  maatcr  and  servant 
ezlfltat  see  monofirraphio  note  28  Am.  St.  Rep. 
469. 

As  to  distinction  between  asent  nnd  serv- 
ant, see  monoffraphlo  note  by  Robert  Deaty. 
8  I*  R.  A.  192. 


As  to  who  are  lahorors  vrlthln  ueanlns  of 
otatvtes  proteetlns  vrases,  see  monosraphio 
note  by  A.  P.  Will.  18  L.  R.  A.  806. 

S.  COMMI9SIONBRS'  NOTE  Says:  "In  per- 
sonal relations — 'domestics' — those  who  re- 
ceive wasres  and  who  are  lodsred  and  fed  in 
the  house  of  another  and  employed  in  his 
service.  Such  servants  are  not  particularly 
recogrnized  by  law;  they  are  menial  servants, 
1  Black  Comm.  p.  824;  Wood  Inst.  p.  63;  see- 
Bouv.  Law  Diet.,  vol.  2,  p.  618,  tit.  'Servants.' 
The  title  liaster  and  Servant'  ante  if  264- 
276,  inclusive,  relates  exclusively  to  ap- 
prentices." 

S.  NOT  BVSRTAXTp  BUT  DTDBPESlfDBBrT 
CONTRACTOR. — Party  who  Is  superintendent 
for  owner  of  fruit  farm,  and  also  member  of 
firm  of  hardware  merchants  and  plumbersp 
when  requested  by  the  owner  of  farm  to  have 
some  repairlncr  done  for  him,  and  upon  such 
request  directs  one  of  employees  of  his  firm 
to  do  so.  is  not.  nor  Is  his  employee,  servant 
of  owner  of  farm  in  makingr  such  repairs,  but 
they  must  be  deemed  independent  contractors. 
— ^Hedse  vs.  Williams,  181  Cal.  465,  469.  82  Am. 
St  Rep.  866,  68  Pao.  Rep.  721,  64  Pac  Rep.  106. 


§  2010.  TEBM  OF  HIRINO.  A  servant  is  presumed  to  have  been  hired  for  such 
length  of  time  as  the  parties  adopt  for  the  estimation  of  wages.  A  hiring  at  a 
yearly  rate  is  presumed  to  be  for  one  year ;  a  hiring  at  a  daily  rate,  for  one  day ;  a 
hiring  by  piecework,  for  no  specified  term. 

History;    Enacted  March  21,  1872. 

1.  Applied,  dtedy  eonstmed,  referred  to,  ete.  6.  Employment  at  flzed  salary — ^Presamptios. 

2.  Commissioners'  note.  7.  Employment    to    be    "permanent"  —  Effect 
8.  Cnstom  of  railroad — ^No  effect  on  contract.  of. 

4.  Employment  at  yearly  rate  payable  monthly      8, 9.  Employment  hj  municipal  resolution — ^Ef  • 

— Effect  of.  feet  of. 

5.  Employment  at  yearly  salary — Presumption.       10.  Payment  by  the  month — ^Effeet  of. 


fiaOllylOia  (16M)      FIXBD    SAUkRY— PRBSUMED    MONTHLT^  WHBlf.  [Dlv.  IH,  Pt.  Hi 


1.  APPIilBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Rosenberger  vs.  Pacific 
a  R.  Co.,  Ill  Cal.  818,  816,  48  Pac.  Rep.  963 
(applied);  White  vs.  Alameda;  124  Cal.  96,  97 
(applied),  98  (construed),  66  Pac.  Rep.  796; 
Etchas  vs.  Orena,  127  CaL  688,  692,  60  Pac  Rep. 
46  (applied). 

2.  COMMISSIONERS*  NOTE  mmrmt  "It  seems 
eminently  proper,  also,  that  the  presumption. 
In  the  absence  of  express  agreement,  should 
here  follow  the  same  rule  adopted  for  rent." 

See  i  1944  ante. 

8.  CUSTOM  OF  RAILROAD— No  effect  ob 
contmct. — Custom  of  railroad,  or  of  all  rail- 
road companies,  to  hire  by  month  would  not 
convert  contract  for  the  hire  of  services  for 
year  created  by  correspondence  between  par- 
ties into  contract  of  hirinsr  by  month. — Rosen- 
bergrer  vs.  Pacific  C.  R.  Co.,  Ill  Cal.  813,  316, 
43  Pac.  Rep.   963. 

4.  EMPIiOTMBlfT  OF  SERVICES — At  rate 
of  91,800  a  year,  payable  la  equal  monthly  In- 
■talments,  is  hlrlngr  for  year,  in  absence  of 
agreement  to  contrary. — Rosenberger  vs.  Pa- 
cific C  R.  Co.,  Ill  C9lL  sis.  816,  48  Pac  Rep. 
968. 

8.  Employment  at  yearly  salary,  presump- 
tion is,  in  absence  of  express  agreement  as  to 
time  of  his  employment,  that  contract  of  em- 
ployment is  an  entire  one  by  the  year. — Louis 
▼8.  Elfelt,  89  CaL  647,  560,  86  Pac  Repu 
1096. 

e.  EMPLOYMENT  AT  A  CERTAIN  FIXED 
SALARY. — ^Presumption  that  employment  con- 
tinued at  that  rate,  in  absence  of  any  evidence 
to  contrary,  and  in  such  case  decreased  sale 
and  embarrassed  condition  of  business  of  em- 
ployers    will     not     raise     presumption     that 


employee's  salary  has  been  decreased. — ^Paul- 
sen vs.  Schultz,  86  CaL  588»  640,  24  Pac  Rep. 
1070. 

7.  Employment  to  aollelt  trade^  the  employ- 
ment to  ho  '^permanent,''  only  means  that  it 
was  to  continue  indefinitely  or  until  one  or 
another  of  parties  should  wish  for  some  g-ood 
reason  to  sever  relation. — ^Lord  vs.  Goldberg, 
81  Cal.  596,  601,  16  Am.  St.  Rep.  82,  22  Pac 
Rep.    1126. 

&  EMPLOYBIENT  BY  MUNICIPAL  RESO- 
LUTION— Effect  of. — ^Where  municipal  cor- 
poration by  resolution  of  its  trustees  employs 
one  at  monthly  salary  without  specifying  ternt 
of  employment  to  drive  its  wagon  and  to  take 
care  of  its  horses,  employment  is  by  month 
and  to  be  paid  when  service  is  performed. — 
White  vs.  Alameda,  124  CaL  96,  98,  66  Pac  Rep. 
796. 

9.  No  inference  can  be  drawn  from  reso- 
lution of  municipal  corporation  employing  one 
at  certain  monthly  salary  to  drive  its  wagon 
and  take  care  of  its  horses  that  employee  was 
to  receive  pay  when  he  did  no  work,  or  that 
it  was  continuing  employment  to  last  until 
resolution  might  be  rescinded,  or  until  em- 
ployee was  formally  discharged,  but  such  reso- 
lution amounts  to  hiring  for  no  specified  time, 
but  at  monthly  rate  of  wages,  and  created 
relation  of  master  and  servant. — ^Whlte  va. 
Alameda,  124  CaL  95,  98,  66  Pac  Rep.  795. 

10.  PAYMENT  BY  MONTH  for  services  of 
person  employed,  at  monthly  proportion  of 
yearly  rate,  will  not  of  itself  be  sufficient  to 
change  contract  of  employment  from  yearly 
hiring  to  one  by  month. — ^Rosenberger  va  Pa- 
ciflo  a  R.  Cc,  111  C:aL  818,  316,  43  Pac  Rep. 
968. 


§  2011.  SAME.  [PBESUMED  TO  BE  MONTHLY,  WHEN.]  In  the  absence 
of  any  agreement  or  custom  as  to  the  term  of  service,  the  time  of  payment,  or  rate 
or  value  of  wages,  a  servant  is  presumed  to  be  hired  by  the  month,  at  a  monthly 
rate  of  reasonable  wages,  to  be  paid  when  the  service  is  performed. 

History:     Enaeted  March  21,  1872. 

1.  Applied,  died,  eonsinied,  referred  to,  etc 

2.  Employment  for  term  of  years  at  monthly 

salary — Effeet  of. 
8.  Presumption — ^In  absenee  of  eontract  as  to 
time. 


1.  APPIilBlD,  OrriBD,  COlfSTRUBD,  RB- 
FERRBD  TO»  etc,  in:  Rosenbersrer  vs.  Pacific 
a  R,  Co.,  Ill  CaL  818,  817,  43  Pac  Rep.  968 
(applied);  White  vs.  Alameda,  184  CaL  96,  97 
(applied),  98  (construed),  66  Pac  Rep.  795; 
Btchas  va  Orena,  187  CaL  688,  698,  60  Pac  Rep. 
46   (applied). 

As  to  employer  aad  employee  ^enendly,  soo 
ante  8  1966  et  seq. 


2.  CONTRACT  OF  EMPLOTMRTfT  FOR 
PBRIOD  OF  TBN  YBARS — CompeiiaatlOB  fixed 
at  98S0  per  month,  in  absence  of  any  other 
clause  in  contract  as  to  time  of  payment, 
moans  that  it  is  to  be  paid  monthly. — Stone 
▼a  Bancroft,  139  Cal.  78,  84,  70  Pac  Rep.  1017, 
78  Pac  Rep.  717. 

8.  PRBSUMPTION,  IH  ABSENCB  OF  CON- 
TRACT AS  TO  TIMB.^— In  claim  for  services 
where  no  contract  is  set  forth  as  to  when 
wasres  were  to  be  paid,  presumption  is  that 
hirinflT  was  by  month. — Btchas  vs.  Orena.  127 
C:aL  688,  698,   60  Pac  Rep.   46. 


§2012.  SENEWAL  OF  HIBINO.  Where,  after  the  expiration  of  an  agree- 
ment respecting  the  wages  and  the  term  of  serYice,  the  parties  continue  the  rela- 
tion of  master  and  seryant,  they  are  presumed  to  have  renewed  the  agreement  foi 
the  same  wages  and  term  of  service. 

History:     Enacted  Mareh  21,  187S. 


Tlt.TI,ck.n,art.I.]      TIMB  OF  8KRTICB— PATMBNT   OTKR,  DBMABTD.    (IMT)  111018,1014 


1.  Applied,  cited,  eonstraed,  referred  to,  ete. 

2.  Contiiiaing  contract— Facts  not  amounting 

to. 

3.  Monthly  salary  sbown — ^Presnmption. 

4-7.  Prcsnmption  on  continuing  after  expiration 
of  term. 
8.  Scott  ys.  Wood  commented  on. 


1.  APPLIBD,  CITBO»  CONSTRUBD, 
FERRED  TOy  etc..  In:  Louis  vs.  Elf  alt,  89  CaL 
S47.  550,  26  Pac  Rep.  1095  (applied);  Gabriel 
vs.  Bank  Suisun,  146  CaL  266,  267,  78  Paa  Rep. 
786   (applied). 

2.  CONTINUING  CONTRACT  —  Facts  BOt 
■moniitlBS  to. — ^Where  servant  has  been  em- 
ployed at  stated  rate  of  wases  In  hotel  in 
another  state,  and  business  there  has  been 
broken  up  and  closed  and  servant  paid  off 
and  dlscharsred,  and  two  months  afterwards 
same  servant  comes  and  resides  with  former 
employer  as  house  servant  on  farm,  this  Is 
not  evidence  of  continuing  contract  of  hlrlngr 
at  former  rate  of  waffes.— *Reed  vs.  Swift,  45 
CaL  265,  267. 

81.  MONTHIiT  8AIiART  8HOWN— Presuip- 
tloB. — ^Where  employment  at  certain  salary 
per  month  Is  shown,  in  absence  of  any  evl« 
dence  to  contrary.  It  may  be  Inferred  that 
such  rate  continued  durlngr  time  that  employee 
continued  In  service. — Scott  vs.  Wood,  81  (}aL 
898,  404,  22  Pac  Rep.  871. 

4.  PRESUMPTION  ON  CONTINUING  AF- 
TER EXPIRATION  OF  TERM*— When  per- 
son performlnsr  labor  at  aflrreed  price  and  for 
stated  time  continues  in  same  employment  after 
expiration  of  term,  without  new  asrreement. 
It  Is  presumed  by  law.  In  absence  of  anythinir 
to  contrary,  that  terms  of  orisrlnal  contract  are 
continued. — ^Hermann  vs.  Llttlefleld*  109  CaL 
430,  432,  42  Pao.  Rep.  448. 


8.  Where  one  la  employed  for  year  «f 
certain  yearly  ealary,  and  continues  after  year 
In  employment,  nothinflr  beinsr  said  by  either 
party  as  to  term  of  employment  or  salary  to 
be  received  therefor,  presumption  Is  that  con- 
tract of  service  is  renewed  for  year  at  same 
salary. — ^Louis  vs.  Elfelt,  89  CaL  647,  660,  86 
Paa  Rep.  1096. 

8.  Where  peraon  hired  coBtlnves  In  em- 
ploynMnt  after  time  for  which  he  had  hired 
had  expired*  without  any  new  contract,  fair 
presumption  is  that  both  the  parties  under- 
stood that  the  same  salary  was  to  be  paid.—* 
Nicholson  vs.  Patchin,  6  CaL  474,  476.  See  New 
Hampshire  I.  F.  Co.  vs.  Richardson,  6  N.  H. 
296. 

7.  Where  one  is  employed  as  assistant  cash- 
ier of  bank  for  year  from  first  of  Janu- 
ary to  first  of  January  and  afterwards  by 
mutual  consent  remained  In  position  until 
first  of  March  of  following  year,  it  is  employ- 
ment for  another  year  from  January  first  at 
same  rate  of  salary. — Gabriel  vs.  Bank  Sulsun, 
145  CaL  266,  267,  78  Paa  Rep.  736. 

&     SCOTT    TS,    WOOD    COMMENTED    ON.^ 

'In  case  of  Scott  vs.  Wood,  81  CaL  398,  404,  22 
Paa  Rep.  871,  a  divided  court  held  that  bur- 
den of  proof  remained  with  plaintiff  to  show 
that  service  continued  throughout,  employ- 
ment to  be  at  salary  fixed  by  original  contract; 
in  other  words,  to  show  that  the  service  which 
continued  through  many  years,  having  com- 
menced, and  beinff  alleged  to  have  continued 
under  an  express  contract  as  to  price,  must 
be  so  proved:  we  are  not  disposed  to  carry 
the  doctrine  further  than  It  was  carried  in 
that  case." — Pendleton  vs.  Cllne,  85  CaL  142» 
146,  24  Paa  Rep.  669. 


I 


§  2013.  TIME  OF  SEBVIOE.  The  entire  time  of  a  domestic  servant  belongs  to 
the  master;  and  the  time  of  other  servants  to  snch  extent  as  is  nsnal  in  the  busi- 
ness in  which  they  serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 

History:     Enacted  March  21,  1872. 


1.  Eight-honr  statute— Eifeet  of, 

2.  Same — Construction  of. 

Aa  to  etatiitoiT  limitation  of  hovm  of  labor^ 
see    note    HE:iinfING>8    GBNBRAI^    LAWS,    pp. 

417-419;  also  monographic  notes  by  B.  A.  Rich, 
19  L..  R.  A.  141;  21  Ia  R.  A.  796. 

1.     EIGHT-HOUR      STATVTE^-Bffect      of.— 

Statute  authorizing  or  prohibiting  municipal 
corporation  from  requiring  any  one  doln^  pub- 
lic work  to  labor  more  than  elsht  hours  In 
dolns  a  lesal  day's  work  does  not  prohibit 
laborer  from  doin^  extra  work  for  extra  pay. 
— ^Drew  vs.  Smith,  88  CaL  225,  2S0. 


S.  ConetmctloB  of  Stats.  1867-8  p.  SS,  reffu- 
latinsr  the  hours  of  work  under  municipal  con- 
tracts for  labor,  does  not  authorize  municipal 
corporation  to  require,  In  such  contract,  that 
contractor  shall  aerree  not  to  require  or  permit 
any  person  employed  under  such  contract  to 
work  more  than  elerht  hours  per  day  or  to 
Insert  penalty  therein  that  in  case  such  re- 
quirement was  violated  that  municipal  cor- 
poration shall  be  released  from  all  obligations 
under  contract. — ^Drew  vs.  Smith,  88  Cal.  825, 
227. 

Criticised  by  Sharpstein,  J.,  In  dissentlns 
opinion  In  Ex  parte  Koser,  60  Cal.  177,  213. 


§2014.  SERVANT  TO  PAT  OVER  WITHOUT  DEMAND.  A  servant  must  de- 
liver to  his  master,  as  soon  as  with  reasonable  diligence  he  can  find  him,  everything 
that  he  receives  for  his  account,  without  demand ;  but  he  is  not  bound,  without 
orders  from  his  master,  to  send  anything  to  him  through  another  person. 

History:     Enacted  March  21,  1872. 


Am  to  employee  not  ftomid  to  dellTor  to 
ployer  wttkovt  demand,  see  ante  i  1987. 


Commtsslonem*  note  says:  *^anlfestly  with- 
in the  contract  and  must  be  performed.     Con- 


^ 


ii  aois-aoia       (i«ss)     discharob  of  sbrvaitt—- agbivts,  DiraiEiSy  nra    [dit.  m,  pt.  iy. 

Terslon  or  appropriation  to  his  own.  use  Code  Cal  i  508;  see  also  1 1987  ante,  where 
property  of  another  coming  to  him  in  virtue  this  text,  at  least  by  neffatlve  Implication*  is 
of    his    employment    is    embezzlement. — ^Penal      sustained." 

§2016.  WHEN  SERVANT  MAT  BE  DISOHABOED.  A  master  may  dis. 
charge  any  servant^  other  than  an  apprentice,  whether  engaged  for  a  fixed  term  or 
not: 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service,  or  of  gross  immoral* 
ity,  though  unconnected  with  the  same ;  or, 

2.  If,  being  employed  about  the  person  of  the  master,  or  in  a  confidential  posi* 
tion,  the  master  discovers  that  he  has  been  guilty  of  misconduct,  before  or  after 
the  commencement  of  his  service,  of  such  a  nature  that,  if  the  master  had  known 
or  contemplated  it^  he  would  not  have  so  employed  him. 

History r    Enacted  March  21,  1872. 

As  to  termlaatUm  of  employmeat,  see  ante  As  to  dlseharge  of  mmrrmat  wIiob  IvstMed  hj 

1 2001.  his   absence   wftkout   leoTe^   see   monoffraphlo 

As  to  eompensatioB  of  employee   dismissed  note  65  Am.  Repw  717. 
for  eavse»  see  ante  i  200S  and  note. 


ARTICLE  n. 

AQBNTa 

1 2019.    Agent  to  oonf orm  to  hit  authority.  S  2021.    Collecting  agont. 

ft  2020.    Must  keep  his  principal  informed.  ft  2022.    Besponsifaili^  of  inb-dgoiit. 

§  2019.    AGENT  TO  OONFOBM  TO  HIS  AXTTHOBITY.    An  agent  must  not  ex- 
ceed  the  limits  of  his  actual  authority,  as  defined  by  the  title  on  agency. 

History:     Enacted  March  21, 1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc  As  to  aseats  and  aseaey,  see  post  |  2S96  et 

2.  Commissioners'  note.  Bsq.  and  notes,  and  particularly  |2380. 

1.    Applied,  elted,  eoaatnted,  referred  to,  etc,  *     Commissioners'  note   refers   to   |  2595   et 
in:    Hibernia  Sav.  &  I*  Soc.  va  Moore,  68  Cal.  ■*<!•  P®"^»  ^^^  »*y"'    "Such  person  is   subject 
156.  162,  8  Pac  Rep.  824   (applied);  Rigby  va  «>'  ^*»  article.    His  authority  is  especUUy  de- 
Lowe,  126  Cal.  618,  614,  58  Paa  Rep.  158  (ap-  ^^ed  in  title  IX  of  this  part,  post." 
plied). 

§2020.  MUST  KEEP  HIS  PRINOIPAL  INFOBUED.  An  agent  must  use 
ordinary  diligence  to  keep  his  principal  informed  of  his  acts  in  the  course  of  the 

agency.  History:     Enacted  March  21,  1872. 

As  to  aseats  and  as«ney»  see  post  I  2295  et  seq.  and  notes. 

§  2021.  OOLLEOTINO  AOENT.  An  agent  employed  to  collect  a  negotiable  in- 
strument must  collect  it  promptly,  and  take  all  measures  necessary  to  charge  the 
parties  thereto,  in  case  of  its  dishonor ;  and,  if  it  is  a  bill  of  exchange,  must  present 
it  for  acceptance  with  reasonable  diligence. 

History:.    Enacted  Bifarch  21,  1872. 
As  to  agents  and  aseney»  see  post  |  2296  et  seq.  and  notes. 

§2022.    RESPONSIBILITY  OF  SXTB-AOENT.    A  mere  agent  of  an  agent  is 

not  responsible  as  such  to  the  principal  of  the  latter. 

History:     Enacted  March  21,  1872. 
As  to  ascnts  and  asoney*  see  post  i  2295  et  seq.  and  notes. 


Tit.  VI,  ek.  II,  art.  III.]      FAOTORS^OBBDIBNCIB— 8ALB   ON    CRBDIT.  <1689>  fiaoae-aOM 

ARTICLE  m. 

FACTORa 

S  2026.    Factor,  what.  S  2029.    Liabilitj  of  factor  under  guaranty  com* 

S  2027.    Obedience  required  from  faetor*  mission. 

§2028.    Sales  on  credit  82030.    Factor  cannot  relieve  himself  from  lia^ 

bilitj. 

§  2026.  FACTOR,  WHAT.  A  factor  is  an  agent  who,  in  the  pursuit  of  an  in- 
dependent calling,  is  employed  by  another  to  sell  property  for  him,  and  is  vested 
by  the  latter  with  the  possession  or  control  of  the  property,  or  authorized  to  re- 
ceive payment  therefor  from  the  purchaser. 

History:     Enacted  March  21,  1872. 

Applied,   cited,   coBstntcd,   referred   to,   etc.,  1890),  24  Pac  Rep.  120  (applied  In  connection 

In:    Wisp  vs.  Hazard,  66  Cal.  469,  461,  6  Pac  with  other  sections). 

Rep.    91    (construed) ;    Lehmann    vs.    Schmidt  As  to  factors,  see  post  H  2367-2869  and  notes. 

(Cal.  Dec  6,  1889),  22  Pac  Rep.  978,  974   (ap-  As    to    factor's   power   to   pledge   principal's 

plied);   Lehmann    vs.    Schmidt    (CaL   June    13,  sooda,  see  post  ||  2368,  2991. 

§  2027.  OBEDIENOE  SEQUIBED  FROM  FACTOR.  A  factor  must  obey  the 
instructions  of  his  principal  to  the  same  extent  as  any  other  employee,  notwith- 
standing any  advances  he  may  have  made  to  his  principal  upon  the  property  con- 
signed to  him,  except  that  if  the  principal  forbids  him  to  sell  at  the  market  price, 
he  may,  nevertheless,  sell  for  his  reimbursement,  after  giving  to  his  principal  rea- 
sonable notice  of  his  intention  to  do  so,  and  of  the  time  and  place  of  sale,  and 
proceeding  in  all  respects  as  a  pledgee.  .      -^ 

History:     Enacted  March  21, 1872.  * 

Applied,   cited,   eonmtmmdf  referred   to, .  etc..  As  to  factors,  see  post  ||  2867-2869  and  notes, 

in:    Curtiss  vs.  Starr,  86  CaL  876,  877,  24  Pac  As    to    obedience    required    from    employees 

Rep.  806  (applied).  generally,  see  ante  1 1981. 

§  2028.  SALES  ON  CREDIT.  A  factor  may  sell  property  consigned  to  him  on 
such  credit  as  is  usual ;  but^  having  once  agreed  with  the  purchaser  upon  the  term  of 
credit,  may  not  extend  it. 

History:     Enacted  March  21,  1872. 

Aa  to  factore,  see  post  ||  2867-2869  and  notes.      aponslblllty  of  the  pnrcliaser,  see  post   |  2868 
As  to  duty  of  factor  to  Inquire  into  the  re-      and  note. 


§2029.    LIABILITT  OF  FACTOR  UNDER  GUARANTT  OOBOnSSION.     A 

factor  who  charges  his  principal  with  a  guaranty  commission  upon  a  sale,  thereby 
assumes  absolutely  to  pay  the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his 
own,  and  not  as  a  mere  guarantor  for  the  purchaser ;  but  he  does  not  thereby  as- 
sume any  additional  responsibility  for  the  safety  of  his  remittance  of  the  proceeds. 

History:     Enacted  March  21,  1872. 
As  to  factors,  see  post  H  2867-2369  and  notes. 

§2030.    FACTOR   CANNOT  RELIEVE    HIMSELF    FROM    LIABILITY.     A 

factor  who  receives  property  for  sale,  under  a  general  agreement  or  usage  to  guar- 
antee the  sales  or  the  remittance  of  the  proceeds,  cannot  relieve  himself  from 
responsibility  therefor  without  the  consent  of  his  principaL 

History:     Enacted  March  21, 1872. 
As  to  factors,  see  post  H  2867-2869  and  notes. 


112084-2088  (1640)      SHIFMASTBBr— PUiOTAGBS— SBAMSir  AHD  PASSmfGBRS*    [DIt.  ni,  Pt.  IT. 


ARTICLE  IV. 

SHIPMASTERa 


12034.  Appointment  of  master. 

I  2035.  'When  most  bo  on  board. 

12086.  PUotago. 

I  2037.  Power  of  master  over  seamen. 

I  2038.  Power  of  master  over  passengers. 

S  2039.  Impressing  private  stores. 


S  2040.    When  may  abandon  tbe  ship. 

S  2041.    Duties  on  abandonment 

5  2042.    When  master  cannot  trade  on  his  own 

account. 
§  2043.    Care  and  diligence. 
§  2044.    Authority  of  master. 


§  2034.  APPOINTMENT  OF  MASTER.  The  master  of  a  ship  is  appointed  by 
the  owner,  and  holds  during  his  pleasure. 

History:     Enacted  March  21,  1872. 

IIASTBR    DISMISSED — Bdnff    one    of    the  Code  de  Commerce,  art.  219.     It  would  prob- 

ownem  of  the  ship,  be  may  renounce  his  Inter-  ably  be  Just  to  establish  some  such  provision 

est  to  the  others,  and  require  from  them  the  in  favor  of  a  master  dismissed  without  irood 

payment  of  the  value  thereof,   under  French  cause. — Commissioners'  note. 

§  2036.  WHEN  MUST  BE  ON  BOABD.  The  master  of  a  ship  is  bound  to  be 
always  on  board  when  entering  or  leaving  a  port,  harbor,  or  river. 

History:     Enacted  March  21,  1872,  founded  upon  Code  de  Com«  art  227. 

§  2036.  PILOTAOE.  On  entering  or  leaving  a  port,  harbor,  or  river,  the  master 
of  a  ship  must  take  a  pilot  if  one  offers  himself,  and  while  the  pilot  is  on  board  the 
navigation  of  the  ship  devolves  on  him. 

History:     Enacted  March  21, 1872. 

Foreign  Toyase,  In  the  lansuase  of  trade 
and  commerce,  means  a  voyase  to  some  port 
or  place  within  the  territory  of  a  foreign 
nation.— Commissioners'  note. 

Master  envaved  la  foreign  trade^  duty  to  put 
his  ship  under  the  charere  of  a  pilot  both  on  his 
outward  and  homeward  voyagre  when  he  is 
within  the  usual  limits  of  the  pilot's  employ- 
men  t.—-Commissi  oners'  note. 

Pilot  and  pilot  commlsslonem — Duties  and 
resnlationa  of. — See  PoL  Code,  il  2429-2491,  par- 
Ucularly  i  2486. 


Teasels  coastlaff  between  San  Francisco  and 
Oregon,  Washington  and  Alaska  ports,  and  all 
coastlngr  between  points  in  this  state,  are  ex- 
empt from  pilot  duties  by  Pol.  Code  |  2431,  but 
these  provisions,  except  in  so  far  as  they  are 
recognized  by  the  laws  of  trade  and  com- 
merce, do  not  affect  the  relations  of  owner  and 
master  as  between  themselves,  nor  their 
duties  to  the  owners  of  cargoes,  policies  of 
Insurance,  bottomry,  respondentia,  and  the 
like. — Commissioners'  note. 


§  2037.  POWER  OF  UASTEB  OVER  SEAMEN.  The  master  of  a  ship  may 
enforce  the  obedience  of  the  mate  and  seamen  to  his  lawful  commands  by  confine- 
ment and  other  reasonable  corporal  punishment,  not  prohibited  by  acts  of  Congress, 
being  responsible  for  the  abuse  of  his  power. 

History:     Enacted  March  21,  1872. 


CORPORAL  PVNISHBIEIVT  AND  IRIPRIS. 
ONMBNT  may  be  inflicted  by  the  master  of  a 
ship  upon  a  seaman  for  disobedience  to  rea- 
sonable commands,  or  for  disorderly,  riotous, 
or  insolent  conduct;  and  his  authority  in  that 
respect  is  analoerous  to  that  of  a  master  on 
land  over  his  apprentice  or  scholar;  but  some- 
thins  more  than  a  mere  suspicion  that  a  sailor 
is  a  dansrerous  man  Is  required  to  Justify  his 
imprisonment. — Jay  vs.  Almy,  1  Woodb.  &  M. 
a  C.  262,  13  Fed.  Cas.  387. 


Subordinate  ofllcers  have  no  authority  to 
punish  a  seaman  when  the  master  is  on  board, 
unless  by  the  latter's  orders. — ^United  States 
vs.  Ruggrles,  6  Mas.  C.  C.  192,  27  Fed.  Cas.  912; 
El  well  vs.  Martin,  1  Ware  C.  C.  (53),  45,  8  Fed. 
Cas.  684;  Butler  va  McClellan,  1  Ware  a  C. 
(219),  220,  4  Fed.  Cas.  905. 

NO  DISTINCTIOBT  BBTWBfilf  OFFICERS 
OR  MATES,  as  they  are  called,  and  the  com- 
mon sailors. — Cirant  vs.  Bailey,  12  Mod.  440. 


§  2038.    POWER  OF  MASTER  OVER  PASSENGERS.    The  master  of  a  ship 
may  confine  any  person  on  board,  during  a  voyage,  for  wilful  disobedience  to  his 

lawful  commands.  History:     Enacted  March  21, 1872. 


Tit.  Ill,  ch.  II,  art.  IV.]  ABANDONMENT    OF   SHIP   BY   MASTBR.  (1641)  112089-2044 

Imprlaonment  of  pasBeiiir«r  by  master  of  place  accessible  to  the  passengers. — Chamber- 
vessel  Is  authorized  for  the  purpose  of  main-  lain  vs.  Chandler,  3  Mas.  C.  C.  242,  6  Fed.  Cas. 
tainlngr  sood  discipline  among  the  passenirers,  418;  Watson  vs.  Christie,  2  Bos.  &  P.  224,  5 
and  to  that  end  the  master  may  cause  such  Rev.  Rep.  679;  Boyce  vs.  Bayliffe,  1  Campb.  58; 
regulations  as  he  may  adopt  for  that  purpose  Prendergast  vs.  Compton,  8  Car.  &  P.  464,  84 
to  be   posted  up  on  port  before  sailing  in  a  Eng.  C  Lb  477. 

§2039.  IMPBESSmO  PRIVATE  STOBES.  If,  during  a  voyage,  the  ship's 
supplies  fail,  the  master,  with  the  advice  of  the  officers,  may  compel  persons  who 
have  private  supplies  on  board  to  surrender  them  for  the  common  want,  on  pay- 
ment of  their  value,  or  giving  security  therefor. 

History:     Enacted  March  21,  1872,  foimded  upon  Code  de  Com.  art.  249. 

§2040.  WHEN  MAT  ABANDON  THE  SHIP.  The  master  of  a  ship  must  not 
abandon  it  during  the  voyage,  without  the  advice  of  the  other  officers. 

History:     Enacted  March  21, 1872. 

jU  to  Jettison,  see  post  I  2149.  under     his     plenary     powers. — Commissioners' 

Jettison  may  be  ordered  by  the  ship's  mas-      note  quoting  from  1  Pars.  Mart.  Law  SIS. 
ter   without  consultation   with   other   officers, 

§  2041.  DUTIES  ON  ABANDONHENT.  The  master  of  a  ship,  upon  abandon- 
ing it,  must  carry  with  him,  so  far  as  it  is  in  his  power,  the  money  and  the  most 
valuable  of  the  goods  on  board,  under  penalty  of  being  personally  responsible.  If 
the  articles  thus  taken  are  lost  from  causes  beyond  his  control,  he  is  exonerated 
from  liability. 

History:     Enacted  March  21,  1872,  foimded  upon  Code  de  Ck)m.  art.  241. 

§  2042.    WHEN  UASTEB  CANNOT  TRADE  ON  HIS  OWN  AOOOXTNT.    The 

master  of  a  ship,  who  engages  for  a  common  profit  on  the  cargo,  must  not  trade  on 
his  own  account,  and  if  he  does,  he  must  account  to  his  employer  for  all  profits 
thus  made  by  him. 

History:     Enacted  March  21,  1872.    See  Code  de  Com.  arts.  239,  240. 

Master  recefTins  stipulated  sum  per  month  account  for  his  own  benefit — Mathewson  vs. 
and  commission,  and  also  a  portion  of  the  Clarke,  47  U.  &  (6  How.)  122,  bk.  12  I*  ed. 
profits  of  the  voyase,  cannot  traffic  on  his  own      270. 

§  2043.  OABE  AND  DZLIGENOE.  The  master  of  a  ship  must  use  great  care 
and  diligence  in  the  performance  of  his  duties,  and  is  responsible  for  all  damage 
occasioned  by  his  negligence,  however  slight. 

History:     Enacted  March  21, 1872. 

BfASTER^S     DUTY — Carefnily     to     preserve  MASTBR  RDSPONSIBLB  PBRSONALL.T  for 

papers    such    as    the    ship    should    carry    and  all   damasres  or  Injury  to  the  ship  or  carero, 

such  as  fall  within  his  duty. — Commissioners'  or  loss  of  either  by  reason  of  his  neerllffence 

note.  or  misconduct. — 2  Kent  Com.  181. 

§  2044.  AUTHORITY  OP  MASTER.  The  authority  and  liability  of  the  master 
of  a  ship,  as  an  agent  for  the  owners  of  the  ship  and  cargo,  are  regulated  by  the 

title  on  agency.  History:     Enacted  March  21,  1872. 

As  to  aseney  to  general,  see  post  I  2295   et  Bottomry,    kypothecatlon    by    master    vpoBt 

seq.  and  notes.  see  post  |  8019  et  seq.  and  notes. 


As  to   respondentia — Master**  hypothecation  As  to  authority  OTer  seamen  and  paasensers» 

vpon,  see  post  i  8088  and  note.  ,  see  ante  H  2087,  2088  and  notes. 


lilttfSMBl         CM4^>  MATBS    AHD    SEAMEM— WA6BS.  [IHt.  Ill,  Ft.  rr. 


ABTICLE  V. 

MATES  AMD  SEAMEN. 

1 2048.    Mate,  wbat  ft  2057.  Wrongful  diflcharge. 

S  2049.    Seamen,  what,  S  2058.  Wages,  when  not  lost  If  wieek. 

S2050.    Mate   and   seamen,   bow   engaged   and      S2059.  Certificate. 

discharged.  §  2060.  Disabled  •*•«!<«■. 

ft  2051.    TJnseaworthj  reaseL  { 2061.  Maintenance    of    seamen    daring  melE- 


(2052.    Seamen  not  to  lose  wages  or  lien  hj 

agreement.  §  2062.  Death  on  tiie  voyage. 

1 2053.  Special  agreement  with  seamen.  ^  2063.  Theft,  etc,  forfeits  wages. 

1 2054.  Wages  depend  on  freightage.  S  2064.  Seamen  cannot  ship  goods. 

S  2055.    When  wages,  etc,  be^  { 2065.  Embeaslement  and  injuries  (repealed). 

S  2056.    Wages,  where  voyage  is  broken  np  b^      S  2066.  Law  governing  ■^iw«», 
fore  departure 

§  2048.  MATE,  WHAT.  The  mate  of  a  ship  is  the  officer  next  in  rank  to  the 
master,  and  in  case  of  the  master's  disability  he  must  take  his  place.  67  so  doing 
he  does  not  lose  any  of  his  rights  as  mate. 

History:     Enacted  March  21, 1872. 


Mate  mrnteeeMm  maatcr  by  rirtue  of  his  ofBce,  cumulative. — Copeland  ts.  New  EnirUind  If. 
but  does  not  cease  to  be  mate;  his  duties  are      Ins.  Co.,  43  ICass.  (2  Met.)  432.  446. 

§  2049.  SEAMEN,  WHAT.  All  persons  employed  in  the  navigation  of  a  ship, 
or  npon  a  voyage,  other  than  the  master  and  mate,  are  to  be  deemed  seamen  within 
the  provisions  of  this  code. 

History:     Enacted  March  21, 1872. 

§  2060.    MATE  AND  SEAMEN,  HOW  ENQAOED  AND  DISOHABOED.     The 

mate  and  seamen  of  a  ship  are  engaged  by  the  master,  and  may  be  discharged  by 
him  at  any  period  of  the  voyage,  for  wilful  and  persistent  disobedience  or  gross 
disqualification,  but  cannot  otherwise  be  discharged  before  the  termination  of  the 

voyage.  History:     Enacted  Biarch  21, 1878. 

§  2061.  UNSEAWOBTHY  VESSEL.  A  mate  or  seamen  is  [are]  not  bound  to  go 
to  sea  in  a  ship  that  is  not  seaworthy ;  and  if  there  is  reasonable  doubt  of  its  sea- 
worthiness, he  may  refuse  to  proceed  until  a  proper  survey  has  been  had. 

History:     Enacted  March  21, 1872. 

Ae  to  ■caworthlncsB,  see  peat  |  2682.  master  must  proceed  to  or  stop  at  the  nearest 

SBAlVORTHIBnBSS  OF  VB89BL — Bclns  qnca-  or    most    convenient    port,    where    an    Inquiry 

tloaedy  or  the  vessel  not  being  duly  provided.  shall  he  made.     The  parties  are  bound  by  the 

the   mate  and   a   majority   of   the  seamen   or  result  of  the  Inquest. — ^United  States  vs.  Giv- 

crew,  after  the  voyagre  Is   begrun,  but  before  ings.  1  Spr.  C  C  76,  25  Fed.  Cas.  1331;  Hlber- 

the  vessel  leaves  the  land,  may  require  an  ex-  nla.  1  Spr.  C  C.  78,  12  Fed.  Caa.  112. 
amlnatlon  of  the  ship;  and  In  such  case  the 

§  2062.    SEAMEN  NOT  TO  LOSE  WAGES  OB  UEN  BY  AGBEEHENT.      A 

seaman  cannot,  by  reason  of  any  agreement,  be  deprived  of  his  lien  upon  the  ship^ 
or  of  any  remedy  for  the  recovery  of  his  wages  to  which  he  would  otherwise  have 
been  entitled.  Any  stipulation  by  which  he  consents  to  abandon  his  right  to 
wages  in  case  of  the  loss  of  the  ship,  or  to  abandon  any  right  he  may  have  or  ob- 
tain in  the  nature  of  salvage,  is  void. 

History:     Enacted  March  21, 1872. 
Am  to  wiwea  Im  eaao  of  Iom  of  ship,  see  post  |  2059. 
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§  2063.  SPECIAL  AQSEEMENT  WITH  SEAMEN.  No  special  agreement  en- 
tered into  by  a  seaman  can  impair  any  of  his  rights,  or  add  to  any  of  his  obliga- 
tions, as  defined  by  law,  unless  he  fully  understands  the  effect  of  the  agreement, 
and  receives  a  fair  compensation  therefor. 

History:     Enacted  Mareh  21, 1872. 

§2064.  WAGES  DEPEND  ON  FBEIOHTAOE.  Except  as  hereinafter  pro- 
vided, the  wages  of  seamen  are  due  when,  and  so  far  only  as,  freightage  is  earned, 
unless  the  loss  of  freightage  is  owing  to  the  fault  of  the  owner  or  master. 

History:     Enacted  March  21, 1872. 

WAGBS  Dim  as  freight  la  earned. — See  Van  Votm   of   trclirlitaffe  beinir   due   to   fault    of 

Beuren  va.  Wilson,  9  Cow.  (N.  Y.)  168,  18  Am.  owner.  It  la  otherwise. — See  Hoyt  vs.  Wildfire, 

Dec  491;  Dunnett  va.  Tomhaffenp  8  John.    (N.  8   John.    (N.   Y.)    618;   Murray   va.   Kellogrgr,    9 

Y.)    164;  Porter  va.  Andrews,  9  John.   (N.  Y.)  John.  (N.  Y.)  827;  Sullivan  va.  Moriran,  11  John. 

860;    Icard    va.    Goold,    11    John.    <N.    T.)    279;  (N.  Y.)  66. 
Worth  va.  Mumford,  1  Hilt.  (N.  Y.)  1. 

§  2056.  WHEN  WAGES,  ETC.,  BEGIN.  The  right  of  a  mate  or  seaman  to 
wages  and  provisions  begins  either  from  the  time  he  begins  work,  or  from  the 
time  specified  in  the  agreement  for  his  beginning  work,  or  from  his  presence  on 
board,  whichever  first  happens. 

History:     Enaeted  March  21,  1872,  founded  upon  13  and  14  Vie.  e.  93,  S56. 

§  2066.    WAGES,  WHERE  VOYAGE  IS  BROKEN  XTP  BEFORE  DEPARTURE. 

Where  a  voyage  is  broken  up  before  departure  of  the  ship,  the  seamen  must  be  paid 
for  the  time  they  have  served,  and  may  retain  for  their  indemnity  such  advances 
as  they  have  received. 

History:     Enaeted  March  21,  1872,  modifled  from  Code  de  Com.  art.  252. 

§  2067.  WRONGFUL  DISCHARGE.  When  a  mate  or  seaman  is  wrongfully 
discharged,  or  is  driven  to  leave  the  ship  by  the  cruelty  of  the  master  on  the  voy- 
age, it  is  then  ended  with  respect  to  him,  and  he  may  thereupon  recover  his  full 

wages-  History:     Enacted  March  21, 1872. 

Croelty  of  master,  compellingr  seaman  to  de-  104,  21   Fed.  Caa.   1294;  Lixnland  vs.  Stephen*^ 

sert  ship,   he  may  have  his  waeres   In  tulL—  8  Esp.  269;  Prince  Edward  va  Trevelllck,  4  BL 

The  America,  1  Blatchf.  &  H.  186,  1  Fed.  Cas.  &  B.  59,  28  Kng,  L.  &  Eq.  205. 
605;  Sherwood  vs.  Mcintosh,  1  Ware  C  C  (109), 

§  2058.    WAQES,  WHEN  NOT  LOST  BY  WBEOK.    In  case  of  loss  or  wreck 

of  the  ship,  a  seaman  is  entitled  to  his  wages  up  to  the  time  of  the  loss  or  wreck, 

whether  freightage  has  been  earned  or  not,  if  he  exerts  himself  to  the  utmost  to 

save  the  ship,  cargo,  and  stores. 

History:     Enacted  March  21,  1872,  substantially  same  as  Stats.  7  and  8  Yic, 
e.  112,  S  17. 

Commlsslonem'  ]i4»te   says:     "TThls  provision  cargro,  or  as  much  as  can  he  saved.     'Freisht- 

Is  substantially  enacted  in   England   (Stata   7  ase  Is  the  mother  of  wagea*     This  maxim  Is 

and  8  Vict.,  ch.  112,  f  17),  maklngr  the  seaman's  virtually     overridden     by     this     section. — Seo 

rlsht,  however,  absolutely  dependent  upon  the  Pars.  Mart.  Law,  pp.  689,  690.     Here,  too,  the 

officer's  certificate.    In  case  of  wreck  or  other  question  of  salvage  and  the  right  of  seamen 

peril,   the  seamen   are  bound   to  stay  by  the  thereto  is  discussed.** 
vessel  and  do  all  they  can  to  save  her  or  her 

§  2069.  OEBTIFIOATE.  A  certificate  from  the  master  or  chief  surviving  ofiS- 
cer  of  a  ship,  to  the  effect  that  a  seaman  exerted  himself  to  the  utmost  to  save  the 
ship,  cargo,  and  stores,  is  presumptive  evidence  of  the  fact. 

History:     Enaeted  March  21, 1872. 
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§  2060.  DISABLED  SEAMEN.  Where  a  mate  or  seaman  is  prevented  from  ren- 
dering service  by  illness  or  injury,  incurred  without  his  fault  in  the  discharge  of  his 
duty  on  the  voyage,  or  by  being  wrongfully  discharged,  or  by  a  capture  of  the  ship, 
he  is  entitled  to  wages  notwithstanding;  but  in  case  of  a  capture,  a  ratable  deduc- 
tion for  salvage  is  to  be  made. 

History:     Enacted  March  21, 1872. 

§  2061.  MAINTENANOE  OF  SEAMEN  DUBINa  SICKNESS.  If  a  mate  or 
seaman  becomes  sick  or  disabled  during  the  voyage,  without  his  fault,  the  expense 
of  furnishing  him  with  suitable  medical  advice,  medicine,  attendance,  and  other 
provision  for  his  wants,  must  be  borne  by  the  ship  till  the  close  of  the  voyage. 

History:     Enacted  March  21, 1872. 

§  2062.  DEATH  ON  THE  VOYAGE.  If  a  mate  or  seaman  dies  during  the 
voyage,  his  personal  representatives  are  entitled  to  his  wages  to  the  time  of  his 
death,  if  he  would  have  been  entitled  to  them  had  he  lived  to  the  end  of  the  voyage. 

History:     Enacted  March  21, 1872. 

Death  4arlas  yvjnmm  of  fleaman  on  monthly      tlve  at  the  time  of  his  death. — Commissi oneraT 
wasos,  the  wa^es  are  due  to  his  representa*      note  dtlns  >  Pars.  Mart.  Law  678.  I 

§  2063.  THEFT,  ETC.,  FORFEITS  WAGES.  Desertion  of  the  ship  without 
cause,  or  a  justifiable  discharge  by  the  master  during  the  voyage,  for  misconduct, 
or  a  theft  of  any  part  of  the  cargo  or  appurtenances  of  the  ship,  or  a  wilful  injury 
thereto  or  to  the  ship,  forfeits  all  wages  due  for  the  voyage  to  a  mate  or  seaman 
thus  in  fault  History:     Enacted  March  21, 1872. 

§  2064.  SEAMEN  OANNOT  SHIP  OOODS.  A  mate  or  seaman  may  not,  under 
any  pretext,  ship  goods  on  his  own  account  without  permission  from  the  master. 

History:     Enacted  March  21,  1872,  founded  upon  Code  de  Com.  art  251. 

§2065.    EMBEZZLEMENT  AND  INJURIES  (repealed). 

History:     Enacted  March  21,  1872;  repealed  March  80,  1874,  Code  Amdts. 
1878-4,  p.  247. 

§  2066.  LAW  OOVERNINQ  SEAMEN.  The  shipment  of  ofiScers  and  seamen, 
and  their  rights  and  duties,  are  further  regulated  by  acts  of  Congress. 

History:     Enacted  March  21,  1872. 


ARTICLE  VL 

SHIP'S  MANAOERa 

§2070.    Manager,  what  8  2072.    CompenBatloiu 

ft  2071.    Duties  of  manager. 

§  2070.  MANAGER,  WHAT.  The  general  agent  for  the  owners,  in  respect  to 
the  care  of  a  ship  and  freight,  is  called  the  manager.  If  he  is  a  part  owner,  he  is 
also  called  the  managing  owner. 

History;     Ez.acted  March  21, 1872. 

APPLIBD,       CITED,       CONSTRUED,       RE-  •manager'    takes   the   place   of   Tiusband':    the 

FERRED  TO,  etc..  In:   Kerry  V8.  Paclflc  M.  Co.,  term  'ahlp's  hueband/   heretofore  uaed   In  the 

121   Gal    664,   669.  66  Am.  St.  Rep.  65.  64  Pao.  books,  la  discarded.    He  may  be  and  la  uaually. 

Rep   89  (referred  to).  hut  not  necesaarlly,  a  part  owner,  and   la   the 

COMMISSIONERS'  NOTE  says:    "The  phrase  general  airent  of  the  owners  In  respect  to  the 
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ship,  and  may  be  appointed  like  other  agents  121  Cal.  564,  569,  66  Am.  St.  Rep.  65.  64  Pac. 

by  written  Instruments  or  orally."  Rep.  89. 

AS  TO  POWERS  AND  DUTIBS  OF  <<MAN«  Ajrenoy  skoiild  be  disclosed  in  some  unmis- 
AGESR''  and  a  "manaslnff  owner"  when  they  takable  manner  in  order  to  relieve  the  man- 
act  as  the  greneral  asent  for  the  owners  are  affer  or  managrln^  owner  of  liability  as  prln- 
fully  discussed  in:    Kerry  ▼■.  Pacific  Si.   Co.,  cipaL — Kerry  vs.  Pacific  IL  Co.,  supra. 

§  2071.  DUTIES  OF  HANAOEB.  Unless  otherwise  directed,  it  is  the  duty  of 
the  manager  of  a  ship  to  provide  for  the  complete  seaworthiness  of  a  ship ;  to  take 
care  of  it  in  port;  to  see  that  it  is  provided  with  necessary  papers,  with  a  proper 
master,  mate,  and  crew,  and  supplies  of  provisions  and  stores. 

History:     Enacted  March  21, 1872. 

Applied,  eltcd,  coastmed,  referred  to,  etc.,  66  Am.  Sv.  Rep.  66,  64  Paa  Rep.  89  (construed 
in  Kerry  vs.  Pacific  li.  Co.,  121  Cal.  664,  669,      with  other  sections). 

§  2072.  COMPENSATION.  A  managing  owner  is  presumed  to  have  no  right 
to  compensation  for  his  own  services. 

History:     Enacted  March  21, 1872. 


C3HAPTER  m. 

SBRYICE  WITHOTJT  EMPLOYMENT. 
ft  2078.    VoInntaTj  Interference  with  property.  8  2079.    SalTaga, 

§  2078.  VOLXTNTABT  INTEBFEBENOE  WITH  PB0PEBT7.  One  who  offi- 
ciously,  and  without  the  consent  of  the  real  or  apparent  owner  of  a  thing,  takes  it 
into  his  possession  for  the  purpose  of  rendering  a  service  abont  it,  must  complete 
such  service,  and  use  ordinary  care,  diligence,  and  reasonable  skill  about  the  same. 
He  is  not  entitled  to  any  compensation  for  his  service  or  expenses,  except  that  he 
may  deduct  actual  and  necessary  expenses  incurred  by  him  about  such  service  from 
any  profits  which  his  service  has  caused  the  thing  to  acquire  for  its  owner,  and  must 
account  to  the  owner  for  the  residue. 

History:     Enacted  Bifarch  21, 1872. 

As  to  empIoyflteBt  without  reward,  see  ante  As    to    sratvltons    serrfeeo,    and    what    are 

1 1976  et  seq.  and  notes.  deemed  to  ho  such,  see  note  6S  Am.  Dec.  806. 

As  to  sratvltons  carriers,  see  post  i  2089. 

§  2079.  SALVAGE.  Any  person,  other  than  the  master,  mate,  or  a  seaman 
thereof,  who  rescues  a  ship,  her  appurtenances  or  cargo,  from  danger,  is  entitled  to 
a  reasonable  compensation  therefor,  to  be  paid  out  of  the  property  saved.  He  has 
a  lien  for  such  claim,  which  is  regulated  by  the  title  on  liens;  but  no  claim  for 
salvage,  as  such,  can  accrue  against  any  vessel,  or  her  freight,  or  cargo,  in  favor 
of  the  owners,  officers,  or  crew  of  another  vessel  belonging  to  the  same  owners ;  but 
the  actual  cost[s]  at  the  time  of  the  services  rendered  by  one  such  vessel  to  another, 
when  in  distress,  are  payable  through  a  general  average  contribution  on  the  prop- 
erty saved. 

History!     Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  247;  amended  by  Code  Commission  Act  March  16,  1901,  Btats.  and 
.'  AmdtB.  1900-1,  |k  418,  hdd  nncoiuititiitioiia],  see  history,  ft  4  ante. 


UMM-SMX         .<1^M>.  CARBISaS— KINDS   OF— CONTRACT.  ^        £I>iT.  UI|  Pt.  IV. 

TITLE  Vn. 

GABBIA6E. 

Chapter    !•  Carriaoe  in  GsNiRALy  §§2085-2090. 

IL  Carriage  or  Fxrsonb,  SS  2096-2104. 

ni.  Carriage  or  Propertt,  §§  2110-2155. 

lY.  Carriage  or  Messages,  fiS  2161-2162. 

Y.  Common  Carriers,  S§  2168-2209. 

CHAPTER  L 

CARRIAGB  IN  GENERAU 

S  2085.  Contract  of  earxlage*  §  2089.    Obligations  of  gratuitous  earrlert. 

S  2086.  Different  kinds  of  carriers.  S  2090.    Obligations  of  gratuitous  carrier  who 

S  2087.  Marine  and  inland  carriers,  what.  has  begun  to  cany. 

§  2088.  Carriers  by  sea. 

§  2085.    OONTRAOT  OF  OABBIAQE.    The  contract  of  carriage  is  a  contract 
for  the  conveyance  of  property,  persons,  or  messages,  from  one  place  to  another. 

History:    Enacted  March  21, 1872. 


A*  to  bUIfl  of  ladlBS,  see  post  |2126  et  seq.  Am  to  4«tlcs  and  oMlaratloMi  of  earrleni  of 

and  notes.  persona  for  reward,  see  post  If  2100-2104  and 

Am  to  carHcra  of  meaaaspeay  see  post  ||  2K1,  notes. 

2162  and  notes.  Aa  to  dutlea  and  obUiratloaa  of  caniera  of 

Am  to  carrlasTo  of  poraoaa  wttbost  reward,  property  for  reward,  see  post  il  2114-2121  and 

see  post  I  2096  and  note.  notes. 

Aa  to  ehansTO  of  llabUlty  of  earrier  of  prop-  Aa  to  frelffhtasre,  lleaa  therefor,  ete.,  see  post 

crty   from   that  of   earrlcr  to   warehovaeman,  ||  2110,  2186-2144  and  notes, 

and  requirement  of  notice  to  consignee  on  ar-  ^a  to  seaeral  averave,  see  post  M  2148-2165 

rival    of   frelfiTht   for   that   purpose,    see   post  and  notes. 


12120  and  note.  j^  to   lalaad  earHeva   la  general,  see   post 

Ae   to  common   earricra   areneraUy,   see  post       ||  2096,  2100,  2114,  2168  and  notes. 
li  2168-2177  and  notes.  ^  Aa  to  Umltatlons  of  common  carrtera*  Uahn- 

«o!o«''*^r^i«n*^^*^^*l;r*!!!r'"^  "*  ^  **y»  »••  P«»^  "*"*•  «"«^'  "T«'  «d  "00  and 

II  2096,  2100,  2180-2191  and  notes.  notea 

Aa  to  €N»mmon  carriers  of  propertTf  Mahlllty,  a.  ♦•  «.•«!.•  «««-i««.    «^^  »^.*  &«  oaoo    •«»« 

etc  .««  post   lltlH.   tut.   21»4   .t  ..q.  and      ^tt  ^^^^  ^         "^    "     ^    ""' 

notes. 

§  2086.    DIFFESENT  KINDS  OF  0ABBIEB8.    Carriage  ia  either: 

1.  Inland;  or, 

2.  Marine.  History:    Enacted  March  21,  1872. 

As  to  Inland  earrlera  la  speneral*  see  refer-  Aa  to  marine  earrlero  la  seneraly  see  ante 

ences  ante  I  2086.  I  2086  and  note,  and  post  |  2088. 

§2087.  MABINE  AND  INLAND  OASBIEBS,  WHAT.  Carriers  upon  the 
ocean  and  upon  arms  of  the  sea  are  marine  carriers.  All  others  are  inland  car- 
riers. History:    Enacted  March  21, 1872* 

Aa  to  apportionment  of  loeaea  eanaed  hr  eol-  Aa  to  dvtiea  of  shipmaaters,  see  ante  ||  2084- 

ilalon  of  marine  carrler%  see  ante  |  978  and      2044  and  notes. 

note.  As  to  embeaslement  of  property  hr  earrle>% 

As  to  hottomry  eontraets,  see  ante  |  2017  et      ^^^  p^^^  Code  {605  and  note, 
seq    and  notes. ^,  ^^  ,^^^,^  „^  ^„^  mr^rmm^  see  post 


As  to  hrldare,  ferry,  wharf,  ehnte»  aid  pier  ^j  2048-2066  and  notes. 

corporations,  see  ante  1 628  et  seq.  and  notes.       '  ^      -  . 

As    to    carriers    hy    land,    see    monofifraphlc  ..t"    **  J*^^  ■''TTllJf.  '^^'^    *^    "** 

aote  47  Am.  Dec  660.  »  2048-2066  and  post  |  2088  and  notes. 

As   to   compensation   for   salTaare^   see   ante  -Aa  to  llahlllty  of  aearino  carriers,  aee  post 

I  2079  and  note.  •  ^^'^  *"**  note. 

As  to  duties  and  avthorlty  of  ahlpauMters,  As  to  llahlllty  and  duties  of  ohipmaatera  and 


see  ante  H  2084-2044  and  notes.  pUots,  see  post  ||  2S78-2SS6  and  notes. 
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(iMor)       I  sow 


lee,  860  post  f  286S  et 


A*  to  marine  laai 
•eq.  and  notes. 

As  to  aatloiua  and  stats  rcffvlatUms  la 
oral,  see  post  I  2088  and  note. 

As  to  aavliratlony  foreica  aad  doaieatley  dcfl- 
Bltioa  ofy  see  ante  ||  962,  968. 

As  to  offcase  by  oonuaoa  carrier  in  trans- 
porting* or  taklnir  srame,  etc.,  out  of  state,  see 
Pen.  Code,  ii627a,  627b  and  notes. 

As  to  powers,  etc.,  of  ship's  maaager,  see 
post  if  2888,  2389  and  notea 

As  to  redstry,  earolsAentf  aad  Uconso  of 
sUpsy  see  ante  |  966  and  note. 

As  to  respondeatia  ooatract%  see  post  |  8086 
and  note. 

As  to  rales  of  aaTlsratloa^  coltlsloB%  mte^ 
see  ante  i  970  and  notea 


As  to  seawortUacssy  daflaltloBt  see  post 
I  2682  and  note. 

As  to  ships  aad  shlpplaify  deflaltloa  of,  sea 
ante   I  960. 

As  to  ships  as  eonuaoa  earrlersy  see  mono- 
flrraphlo  note  47  Am.  Dec.  661,  662. 

As  to  ship's  numavers  and  their  duties^  see 
ante  112070,  2071  and  notes. 

As  to  street  railroad  corporatloB%  see  ante 
li  497-611  and  notea 

As  to  telegraph  aad  telephone  eorporatloB% 
see  ante  |  686  and  note. 

As  to  wason  road  eorporatlon%  see  ante 
li  612  et  seq.  and  notea 

As  to  crater  and  eaaal  eorporatlons,  see  ante 
I  648  et  seq.  and  notea 


§  2088.    OABBIEBS  BT  SEA.    Bights  and  duties  peculiar  to  carriers  by  sea  are 
defined  by  acts  of  Congress. 

History:    Enacted  March  21, 1872. 

34.  Same— Sufficient  ground  for  detention-^ 
Defects  in  commitment,  etc 

As   to    Chinese  ESxclvslon   Acts,   see   act    of 

Consrress  April  22,  1902,  ch.  641,  82  Stata  at  Ia 
176,  1  Fed.  Stata  Ann.  765-758;  act  of  March 


1.  Chinese    exclusion — ^Inherent    powers    of 

government. 

2.  Chinese  exclusion  acts — Constittttionalitj 

of. 
8.  Same  —  Congressional   enactments — State 
cannot  impose  additional  conditionfl. 

4.  Same — Cert&cate  of  identity. 

5.  Same — Chinese  bom  in  United  States. 

e.  Same — Chinese  crews  on  American  tss- 

sels. 
7.  Same — Chinese   departing   from    United 
States  prior  to  passage  of  acts. 
8, 9.  Same — Cninese  laborers,  who  are — Aa  em* 
ployed  in  treaty. 
10-12.  Same — Act  does  not  apply  to  actor,  phy- 
sician, nor  to  member  of  trading  firm. 
13-15.  Same — ^As  to  who  are  merchants,  laborers, 
etc,  within  meaning  of  acts — Wives  ana 
children    of    merchants    and    laborers, 
status  of. 
16, 17.  Same — Order  of  deportation,  nature  and 
purpose  of — ^Deportation  of  citizen. 

18.  Same — Portion  of  Geary  Act  unconstitu- 

tional. 

19.  Same — State    cannot    prohibit    immigra- 

tion. 

20.  Jurisdiction  in  admiralty — ^Maritime  con- 

tracts. 

21.  Same — Control    of    Congress   over    com- 

merce on  high  seas. 

22.  Same— Internal  commerce  only  subject  to 

state  control. 

23.  State     commissioner    of    immigration- 

State  regulations. 

2^25.  Pleading  and  practice  on  Chinese  exclu- 
sion acts — Jurisdiction  of  United  States 
commissioners. 

26-28.  Same — Findings  of  United  States  com- 
missioner not  reviewed  in  habeas  cor* 
pus  proceedings — Defects  in  commit- 
ment, etc. — Findings  of  executive  of*" 
ficers  deemed  final  as  to  citizenship,  etc 
29.  Same — ^When  writ  of  habeas  corpus  will 
not  be  granted. 

30|81.  Same — ^Writ    of    habeas    corpus    cannot 
serve  as  writ  of  error  or  appeaL 
32.  Same— Judicial  trial,  requirement  as  to. 
38.  Same — ^Right  of  citizen  not  lost  by  tem- 
porary absence. 


8,  1901,  eh.  845,  81  Stats,  at  Jm  1098;  act  of  No- 
vember 8,  1898,  ch.  14,  28  Stata  at  Ia  7;  act  of 
May  5,  1892,  ch.  60,  27  SUts.  at  L.  26;  act  of 
October  1,  1888,  ch.  1064,  26  Stats,  at  L.  604; 
act  of  September  18,  1888,  ch.  1016,  25  Stata 
at  Ia  476;  act  of  May  6,  1882,  ch.  126,  22  Stats, 
at  Lb  68,  amended  by  act  of  July  6,  1884,  oh. 
220,  28  Stats,  at  L.  115. 

Aa  to  ekarterer  of  vcwiely  ^rhea  deemed 
•wner,  see  U.  S.  Rev.  Stata  |  4286. 

Aa  to  Crimea  and  oflenses  rolattas  to  con« 
ccalment  or  deatractloa  of  Involccai  evading 
legral  duties,  entry  of  g^oods  upon  false  classlfl- 
oatlon,  etc.,  see  U.  S.  Rev.  Stats,  ff  6448-6446. 

As  to  elearance  and  entry  of  veMela,  see  U. 
a  Rev.  Stata  fi  4197-4218. 

Aa  to  eustoms  duties^  see  Tariff  Act  July  24, 
1897,  ch.  11,  80  Stata  at  L.  161,  2  Fed.  Stats. 
Ann.  891;  also  generally  U.  S.  Rey.  Stata 
ii  2766-8094,  and  act  of  October  1,  1890,  ch. 
1244,  26  Stats,  at  L.  667. 

Aa  to  dntles  of  ship's  manaarera  and  manaar- 
Ing  owner%  see  ante  ||  2070-2072  and  notea 

As  to  exemptions  for  liability  for  loss  at  se% 
see  post  I  2197  and  note. 

As  to  immigration  from  foreign  conntrles  la 
general,  see  U.  S.  Rev.  Stata  H  2168-2164. 

As  to  limitation  of  liability  of  nMsterSy  own* 
er%  ete.y  as  carriers,  see  U.  S.  Rev.  .Stats. 
114281-4289;  also  act  of  June  26,  1884,  ch.  121, 
28  Stats,  at  Ia  67;  also  act  of  February  18,  1898, 
ch.  106,  27  Stata  at  Ia  446. 

As  to  navigation  of  vessels,  bills  of  lading, 
and  to  certain  obligations,  duties,  and  rights  in 
connection  with  carriage  of  property,  see  tl. 
&  act  of  February  13,  1898,  ch.  106,  27  Stata 
at  Jm  445. 

As  to  navigation  In  general,  see  y.  S»  Rev. 
Stats.  114288-4261;  also  act  of  March  8,  1897, 
ch.  889,  29  Stata  at  L.  687. 

As  to  quarantine  rcgvlatlons,  see  U.  S.  Rev. 
Stats,  if  4792-4800;  also  act  of  Congress  April 
29,  1878,  ch.  66,  20  Stata  at  L.  87;  act  of  Au- 
gust 1,  1888,  ch.  727,  25  Stata  at  L.  856;  act  of 
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March  S7»  1890.  ch.  61,  86  Stats,  at  L.  81;  act 
of  February  16,  1893,  ch.  114,  27  Stats,  at  Lb 
449. 

Am  to  regtrntry  and  recordlas  of  voMielSy  see 
U.  S.  Rev.  Stats.  H  4131-4196. 

Am  to  regrolatlBS  carrlaso  of  passensem  by 
sea,  see  act  of  Augrust  2,  1882,  ch.  374,  22  Stats, 
at  It.  186,  amended  by  act  of  March  2,  1889, 
and  act  of  February  8,  3S96,  28  Stata  at  "L,  648. 

As  to  roKolatloii  of  Tossels  cnsaired  In 
foreign  €N»nunorce»  see  U.  S.  Rev.  Stats.  H  4806- 
4810. 

As  to  roKolatlon  of  vemiela  onvased  la  do- 
meatlo  commereey  see  U.  S.  Rev.  Stats,  if  4811- 
4390. 

As  to  resvlation  of  steam  vessclsy  see  U.  8L 
Rev.  Stats,  ii  4399-4462. 

As  to  reanilatlons  applicable  to  inland 
wntem,  see  act  of  Congress  of  June  7,  1897,  ch. 
4,  80  Stata  at  Ia  96,  2  Fed.  Stats.  Ann.  178. 

As  to  re^alotton  for  proventlns  eoUlslon^ 
see  act  of  Consrress  of  Ausrust  19,  1890.  oh.  802, 
26  Stats,  at  Ia  820,  amended  act  of  Hay  28*  189i, 
ch.  83,  28  Stats,  at  I*.  82,  and  further  amended 
by  act  of  June  10,  1896,  26  Stats,  at  U  881. 

As  to  reffnlation  of  oommorce  with  Cttnada 
and  Mexico,  see  U.  a  Rev.  Stata.  H  8096-8129. 

As  to  remedies  acalnst  auyiteray  own«>%  ete^ 
for  embesalcmcnty  ete.,  see  U.  &  Rev.  State. 
i  4289. 

As  to  reqnlrement  tluit  all  otteere  of  Toeeele 
of  U.  8.  registry  bo  eitlsens  of  United  States^ 
see  U.  B.  Rev.  Stats.  1 1481. 

As  to  shlpmastersy  pilot  and  shlp*a 
see  post  ii   2373-2389  and  notes. 

As  to  transportation  of  paascnsen 
chandiso   by   marine   earrlersy  see   U.   &    Rer. 
Stats,   ii  4468-4500. 

As  to  transportation  of  nltrovlyeerln 
other  danveroos  explosives  or  Inflanunable 
terlalsy  and  offenses  related  thereto,  see  U.  & 
Rev.  Stats,  ii  4278,  4279,  4280,  4288,  5868,  6854, 
and  6865. 

1.  CHUVBSBS  BZ€?LU8I01f« — The  government 
may  prevent  entrance  of  elements  danirerous  to 
health  dnd  moral  well-belnsr  of  community, 
and  to  do  so  as  against  subjects  of  China  Is 
not  In  conflict  with  treaty  between  the  United 
States  and  Empire  of  China  of  July  28,  1868, 
commonly  known  as  "The  Burllnsame  Treaty." 
—Ex  parte  Ah  Fook,  49  CaL  402,  407. 

As  to  pleading  vnder  Chinese  Sbcelnslon  Aetf 
see  par.  24  et  seq.  this  note. 


S,    Bxeloslon    sets    are    eonstltvtlonal*— Ex 

parte  Ah  Fook,  49  CaL  402,  407;  Chae  Chan 
Pinsr  ▼«.  United  States,  180  U.  8,  581,  bk.  82 
L.  ed.  1068,  9  Sup.  Ct.  Rep.  628;  Wan  Shin^  vs. 
United  States,  140  U.  a  484,  bk.  85  U  ed.  608, 
11  Sup.  Ct.  Rep.  729;  Lem  Moon  Sln^  vs.  United 
States,  158  U.  B.  688,  bk.  89  Ia  ed.  1082,  15 
Sup.  Ct-  Rep.  767;  Wonir  Wlnir  vs.  United 
SUtes,  168  U.  a  228,  bk.  41  Ia  ed.  140,  16  Sup. 
Ct.  Rep.  977;  Li  Sins  vs.  United  States,  180  U. 
a  486,  bk.  45  Ia  ed.  684,  21  Sup.  Ct.  Rep.  449; 
In  re  Chae  Chan  Plngr,  86  Fed.  Rep.  431;  In  re 
Slnff  Lee,  64  Fed.  Rep.  384;  United  States  vs. 
Wons  Dep  Ken,  67  Fed.  Rep.  206;  United  States 
vs.  Chu  Chee.  98  Fed.  Rep.  797,  86  C.  a  A.  618; 
United  States  vs.  Chun  Hoy,  111  Fed.  Rep.  899» 
60  C  C  A.  67. 


S.  Consresst  in  exercise  of  its  constitutional 
power,  has  prescribed  terms  upon  which  Chi- 
nese now  here  shall  be  permitted  to  remain 
within  United  States;  and  it  ia  beyond  power 
of  state  to  impose  any  further  conditions  or 
deny  to  any  person  within  its  Jurisdiction  equal 
protection  of  the  laws. — Ex  parte  Ah  Cue,  101 
Cal.  197,  198,  85  Paa  Rep.  566.  See  Ho  Ah 
Kow  vs.  Nunan,  6  Sawy.  C.  C  562,  568,  12  Fed. 
Cas.  252. 

4.  Certifleate  of  identity  provided  for  in  act 
of  Conerress  of  May  6,  1882  (22  Stats,  at  L.  68, 
ch.  126),  amended  July  5,  1884  (23  Stats,  at  L. 
115,  ch.  220),  is  necessary  prerequisite  to  rlgrht 
of  Chinese  laborers  retumlngr  to  the  United 
States  to  land. — Wan  Shins  vs.  United  States, 
140  U.  a  424,  bk.  86  Ia  ed.  503,  11  Sup.  Ct.  Rep. 
729;  LI  Slngr  va  United  States,  180  U.  S.  486,  489, 
bk.  46  Ia  ed.  634.  21  Sup.  Ct.  Rep.  449. 

8,  Chinese  cxelosion  and  deportation  netn 
do  not  apply  to  persons  born  in  United  States, 
of  Chinese  parents,  who  had  permanent  reel* 
dence  therein  and  not  employed  in  any  ofBcial 
capacity  under  Chinese  emperor. — United 
States  vs.  Wons  Kim  Ark,  169  U.  a  649.  bk.  42 
Ia  ed.  890, 18  Sup.  Ct  Rep.  466.  See  In  re  Look 
Tin  Siner*  21  Fed.  Rep.  906;  Ex  parte  Chin  Kinir* 
86  Fed.  Rep.  864;  In  re  Yunsr  Slngr  Hee,  36  Fed. 
Rep.  487;  In  re  Wy  Shlng:,  86  Fed.  Rep.  568; 
In  re  Glovanna,  98  Fed.  Rep.  669;  Lee  Sinff 
Far  vs.  United  States,  94  Fed.  Rep.  884,  86  CL 
C  A.  827.  See  United  States  vs.  Ju  Toy,  198  U. 
a  bk.  49  L.  ed.  644,  25  Sup.  Ct.  Rep.  644. 

a  Chinese  crews  on  ontvolns  American 
vessel  have  rlffht  to  re-enter  as  such. — In  re  Ah 
SiniT  (Chinese  C^bln  Walter's  Case),  13  Fed. 
Rep.  286;  In  re  Ah  Til  (Chinese  Laborer's 
CaMe),  18  Fed.  Rep.  291.  See  In  re  Moncan,  14 
Fed.  Rep.   44. 

7,  Chinese  departing  from  United  8tatee 
prior  to  time  of  passage  of  McCreary  Act  of 
Nov.  8,  1898,  as  well  as  those  depart Iner  after 
passage  of  said  act,  may  be  deported  under  the 
provisions  thereof. — ^In  re  Loo  Yue  Soon,  61 
Fed.  Rep.  648;  Lew  Jim  vs.  United  States,  66 
Fed.  Rep.  958,  14  C  a  A.  281;  Lai  Moy  vs.  Uni- 
ted States,  66  Fed.  Rep.  955,  14  C  CL  A.  283; 
United  States  va  Loo  Way,  68  Fed.  Rep.  476; 
Loo  Way  vs.  United  States,  72  Fed.  Rep. 
688. 

a  Chinese  laborers*  ivithln  meaning  of  act 
of  May  6y  1889,  i  6  (known  as  the  Oeary  Act), 
include  all  immigrrants  from  China  other  than 
those  cominff  for  teaching:,  trade,  travel,  study 
and  curiosity. — ^In  re  Low  Yam  Chow  (Chinese 
Merchant  Case),  13  Fed.  Rep.  605.  607;  United 
States  vs.  Douglas,  17  Fed.  Rep.  684,  687; 
United  States  vs.  Ah  Fawn,  57  Fed.  Rep.  691, 
692,  596;  Lee  Ah  Yin  vs.  United  States,  116  Fed. 
Rep.  614,  54  a  C.  A.  70. 

a  ^Chlneae  laborers,**  as  employed  In  treatr 
of  1880^  are  not  limited  to  those  who  do  hard, 
manual  work,  but  term  is  broad  enougrh  In  Its 
true  meanlniT  and  Intent  to  Include  Chinese 
gamblers  and  "highbinders,**  and,  in  passing 
act  of  May  6,  1892,  the  words  "Chinese  labor- 
ers" are  not  used  in  any  narrower  sense  than 
were  the  same  words  in  the  treaty. — ^United 
SUtes  vs.  Ah  Fawn,  67  Fed.  Rep.  691,  696. 

lOi,    Bxclvsten   act   does   not   apply   to   phy. 


Tlt.TIIyC&.I.] 


CHINB8B  BXCLVSION— DBPORTATION. 


C1640)  I  a088 


M«§mMs — ^United  States  ym.  Chin  Fee,  94  Fed. 
Rei».  828. 

11.  Same— Nor  to  actor. — In  re  Ho  Kins,  14 
Fed.  Rep.  724. 

18.  Same — ^Nor  to  member  of  trading  firm. 
—United  States  vs.  8un»  76  Fed.  Rep.  460;  In 
re  Chu  Poy,  81  Fed.  Rep.  826;  United  States 
TB.  Wong  Ah  Oab,  94  Fed.  Rep.  831. 

18.     As  to  who  are  merchants*  laborers,  mte^ 

-within  meaning-  of  Chinese  treaty  and  ex- 
clusion acts,  see  United  States  va  Ah  Fawn, 
67  Fed.  Rep.  591;  In  re  Quan  Vln,  61  Fed.  Rep. 
896;  In  re  Loo  Yue  Soon,  61  Fed.  Rep.  648; 
Jjevr  Jim  va  United  States,  66  Fed.  Rep.  968, 
14  C  C.  A.  281;  Lai  Moy  vs.  United  States, 
66  Fed.  Rep.  965,  14  C  C.  A.  283;  United  States 
vs.  Loo  Way.  68  Fed.  Rep.  476;  Loo  Way  vs. 
United  States.  72  Fed.  Rep.  688;  In  re  Out 
Lun,  83  Fed.  Rep.  141;  United  States  va  Chung 
Ki  Foon,  83  Fed.  Rep.  148;  United  States  va 
Yong  Yew,  88  Fed.  Rep.  832;  In  re  Leung, 
86  Fed.  Rep.  803,  80  C.  C.  A.  69;  United  States 
va  Ng  Park  Tan,  86  Fed.  Rep.  606;  United 
States  vs.  Chu  Chee,  98  Fed.  Rep.  797,  36  C 
C.  A.  613;  Mar  Bing  Guey  va  United  States, 
97  Fed.  Rep.  676;  United  States  vs.  Pin  Kwan, 
100  Fed.  Rep.  609,  40  C.  C.  A.  618;  Lee  Ah 
Yin  va  United  States,  116  Fed.  Rep.  614. 


14.  'Wives  and  aUmor  ehlldrea  of  Cldiiese 
domiciled  la  this  country  hold  same  status  as 
husband  or  father,  and  as  general  rule  wives 
or  children  of  merchants  are  entitled  to  enter 
without  certificate  prescribed  In  9  6,  act  of 
1884. — ^United  States  va  6ue  Llm,  176  U. '  & 
469,  bk.  44  L.  ed.  644,  20  Sup.  Ct.  Rep.  416; 
Lee  Lung  va  Patterson,  186  U.  S.  168,  172, 
bk.  46  L.  ed.  1108,  28  Sup.  Ct  Rep.  796;  In 
re  Tung  Yeong,  19  Fed.  Rep.  184;  In  re  Ah 
Moy  (Chinese  Wife  Case)  21  Fed.  Rep.  786; 
In  re  Chung  Toy  Ho,  42  Fed.  Rep.  898;  United 
States  vs.  Que  Llm,  88  Fed.  Rep.  136;  In  re 
Lee  Yee  Sing,  86  Fed.  Rep.  636;  United  States 
vs.  Chu  Chee,  93  Fed.  Rep.  797,  86  C.  C.  A. 
613;  Tsol  Sim  va  United  SUtea.  116  Fed.  Rep. 
923. 

15.  Compare  I  In  re  Ah  Quan,  21  Fed.  Rep. 
182;  In  re  Wo  Tai  Ll,  48  Fed.  Rep.  668;  In 
re  Lum  Lin  Ylng,  69  Fed.  Rep.  682;  In  re  LI 
Foon,  80  Fed.  Rep.  881  (last-named  case  dis- 
approved in  United  States  va  Que  Llm,  88 
Fed.  Rep.  136). 

IC  Order  of  deportatloa  Is  aot  ponlshmeat 
for  crime,  nor  banishment  In  ordinary  sense; 
it  is  but  method  to  enforce  return  to  his  own 
country  of  alien  who  has  not  complied  with 
condition  upon  performance  of  which  govern- 
ment  acting  within  its  constitutional  author- 
ity and  through  proper  departments  has 
determined  that  his  continuing  to  reside  here 
shall  depend.  He  has  not,  therefore,  been  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law,  and  the  provisions  of  United 
States  constitution  securing  right  of  trial  by 
Jury  and  prohibiting  unreasonable  searches 
and  seizures  and  cruel  and  unusual  punish- 
ments, have  no  application. — Fong  Yue  Ting 
vs.  United  States,  149  U.  a  698,  780,  bk.  87 
L.  ed.  905,  18  Sup.  (n.  Rep.  1016.  Bee  Nishl* 
mura  Ekiu  va  United  States,  142  U.  8.  661, 
667,  bk.  86  L.  ed.  1146,  12  Sup.  Ct.  Ren.  886: 
a  C.^104. 


Wong  Wing  vs.  United  States,  163  U.  a  228, 
230,  bk.  41  L.  ed.  140,  16  Sup.  Ct  Rep.  977; 
United  States  vs.  Gue  Llm,  176  U.  a  469,  464, 
bk.  44  L.  ed.  644,  647,  20  Sup.  Ct  Rep.  415; 
United  States  vs.  Wong  Sing,  61  Fed.  Rep.  79; 
United  States  va  Hlng  Quong  Chow,  63  Fed. 
Rep.  283,  234. 

17*  Order  of  deportation  or  banishment  of 
dttsen  of  the  United  States  Is  a  punishment 
of  the  severest  sort  and  rule  expressed  in 
Fong  Yue  Ting  va  United  States,  149  U.  a 
698,  bk.  87  U  ed.  906,  13  Sup.  Ct  Rep.  1016, 
does  not  apply  when  question  of  deportation 
of  citizen  is  involved  (dla  op.  Brewer,  J.). — 
United  States  vs.  Ju  Toy,  198  U.  S.  bk.  49. 
L.  ed.  644,  26  Sup.  Ct  Rep.  644  (the  majority 
opinion  in  that  case  seems  Indefensible  on  any 
legal  ground). 

la  Portion  of  act  of  May  5,  1S92  (Geary 
A^ct),  providing  for  Imprlsonntent  at  hard  la- 
bor of  persons  adjudged  by  commissioner 
without  trial  to  be  unlawfully  within  the 
United  States,  Is  unconstitutional. — ^Wong 
Wing  va  United  States,  163  U.  a  228,  bk. 
41  L.  ed.  140,  16  Sup.  Ct  Rep.  977;  United 
States  va  Wong  Dep  Ken,  67  Fed.  Rep.  206. 
See  United  States  vs.  Sing  Lee,  71  Fed.  Rep. 
680;  In  re  Tsu  Tse  Mee,  81  Fed.  Rep.  662. 


in.     State     cannot     prohibit     Immlgratloi 

Statute  of  March  20,  1891  (Cal.  Stats.  1891» 
p.  186),  entitled  "An  act  to  prohibit  the  com- 
ing of  Chinese  persons  into  the  state,  whether 
subjects  of  the  Chinese  emperor  or  otherwise, 
and  to  provide  for  registration  and  certificates 
of  residence,  and  determine  status  of  all  Chin- 
ese persons  now  residents  of  this  state  and 
fixing  penalties  and  punishments  for  violation 
of  this  act  and  providing  for  deportation  for 
criminals,"  Is  In  excess  of  power  of  state, 
and  in  conflict  with  constitution  of  the  United 
States  by  virtue  of  the  authority  belonging 
exclusively  to  the  general  government  to  regu- 
late all  commerce  with  foreign  nations. — Ex 
parte  Ah  Cue,  101  CaL  197,  198,  86  Pac.  Rep. 
566. 

See  UEXNING'S  GBNBRAL  LADirS  p.  69  and 
note. 

ao.     JURISDICTION — Maritime     contracts.  — 

In  all  cases  arising  from  maritime  contracts 
solely.  United  States  admiralty  court  alone  has 
Jurisdiction,  unless  cause  comes  within  reser- 
vation In  i  711  United  States  Revised  Statutes. 
— Cowden  va  Pacific  Coast  a  S.  Co.,  94  Cal. 
470,  474,  28  Am.  St  Rep.  142,  29  Pac  Rep. 
873,  18  L.  R.  A.  221. 

ai.     Congress  czerdses  ezeloslve  control  and 

regulation  of  voyage  of  carrier  upon  high 
seas,  even  though  ports  of  departure  and  desti- 
nation are  within  the  same  state. — Cowden  vs. 
Pac.  Coast  a  a  Co.,  94  CaA.  470,  474,  28  Am. 
St  Rep.  142»  29  Pac.  Rep.  873,  18  L.  R.  A. 
221. 

29.  Only  Internal  commerce  and  navigation 
of  state  are  subject  to  state  control  and  regu- 
lation.— Cowden  vs.  Pacific  Coast  S.  a  0>.,  94 
Cal.  470,  474,  28  Am.  St  Rep.  142,  29  Paa  Rep. 
878,  18  L.  R.  A.   221. 

83U     STATU  COMMI88IOHBR  OF  IMMIGRA- 

TJ03r  Is  charged  with  duty  under  laws  of 
California    to    ascartaln    whether    passengers 


(law) 
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not  dtisciifl  of  United  States  arrivingr  at  portqt 
of  this  state  from  foreign  ports  are  lunatic, 
blind,  Inflrm,  etc  or  otherwise  objectionable. 
— Ex  parte  Ah  Fook.  49  CaL  402,  407. 

As  to  state  rearalatloa  of  InunlKratloay  see 
PoL   Code,   H  2949-2969  and  notes. 

M.  PLBADINQ  AND  PRACTICB  ON  CHI- 
NESES    EXCLUSION    ACTS — Jnrladlctlon    Is    In 

United  States  commissioners  to  determine 
all  questions  relating  to  deportation. — ^United 
States  vs.  Lee  Lip,  100  Fed.  Rep.  842, 
846. 

as.     CommissloneT's   Jurladlctloa    and    poorer 

to  make  order  of  deportation  where  Chinese 
person  is  unlawfully  in  United  States  may  be 
inquired  Into  on  habeas  corpus. — In  re  Wong 
Fock,  81  Fed.  Rep.  658. 

26.  DeciatoB  of  exccntlTe  oAccrs  Is  duo 
vrocemi  of  law,  as  to  whether  Chinese  is  en- 
titled to  entry  into  United  States. — ^United 
States  vs.  Ju  Toy,  198  U.  S.  bk.  49  L.  ed. 
^44,  25  Sup.  Ct.  Rep.  644  (Brewer,  Peokham, 
■and  Day,  JJ.,  dlssentinsr)*  See  Nishimura  Ekiu 
vs.  United  States,  142  U.  &  661,  660.  bk.  86 
Li.  ed.  1146,  1149,  12  Sup.  Ct.  Rep.  336;  Fonff 
Yue  Tinff  vs.  United  States,  149  U.  S.  698,  718, 
bk.  37  Lw  ed.  905.  913,  13  Sup.  Ct.  Rep.  1016. 

See  criticism  of  United  States  vs.  Ju  Toy, 
par.  30  this  note. 

37.  ExcliMloB  acts  make  decision  of  ezeen- 
•tlvc  oflieera  final  as  to  question  of  citizenship 
as  well  as  to  whether  or  not  Chinese  seek- 
in  gr  entry  belonsrs  to  privllesred  class. — ^United 
States  vs.  Ju  Toy,  198  U.  S.  bk.  49  I*,  ed. 
•644,  25  Sup.  Ct  Rep.  644  (Brewer,  Peckham, 
and  Day,  JJ.,  dissenting).  See  United  States 
vs.  Sin  Tuck,  194  U.  a  161,  167,  bk.  48  U 
-ed.  917,  920,  24  Sup.  Ct.  Rep.  621;  Lem  Moon 
Sing  vs.  United  States,  158  U.  S.  538,  646,  647, 
bk.  39  Ii.  ed.  1082,  16  Sup.  Ct.  Rep.  967. 

See  par.  80  this  note. 

28.  United  States  commissioner's  findings 
-cannot  be  reviewed  on  hearing  on  writ  of 
habeas  corpus. — United  States  vs.  Don  On,  49 
Fed.  Rep.  669;  In  re  Tsu  Tse  Mee,  81  Fed. 
Rep.  702,  704. 

29.  District  eonrt  of  the  United  States 
shonld  not  ffrant  writ  of  habeas  corpus  in 
behalf  of  person  of  Chinese  descent  beinff  held 
for  return  to  China  by  carrier  who  brought 
'him  therefrom,  who,  having  recently  arrived 
at  port  of  the  United  States,  made  application 
to  land  as  native-born  citizen  thereof, 
and  who,  after  examination  by  duly  au- 
thorized immisrration  officers,  was  found 
by  them  not  to  have  been  born  In  the 
United  States,  and  was  denied  admission  and 
-ordered  deported,  which  flndingr  and  action 
upon  appeal  were  affirmed  by  the  secretary  of 
<sommerce  and  labor,  where  foregroing  facts 
appear  to  the  <jourt.  and  petition  for  writ  al- 
leges unlawful  detention  on  sole  ground  that 
petitioner   does   not  come   within   restrictions 


of  Chinese  exclusion  acts,  because  born  in 
and  a  citizen  of  the  United  States,  and  does 
not  allege  or  show  in  any  way  unlawful  action 
or  abuse  of  discretion  or  powers  of  immigra- 
tion officers  who  excluded  him. — United  States 
vs.  Ju  Toy,  198  U.  S.  bk.  49  L.  ed.  644, 
25  Sup.  Ct.  Rep.  644  (Brewer,  Peckham,  and 
Day,  JJ.,  dissenting). 

30.  The  majority  opinion  In  the  Ju  Toy 
case,  supra,  is  thought  to  be  dangerous  in  the 
extreme,  and  indefensible  on  any  legal  prin- 
ciple. If  the  decision  is  Justified  by  the  lan- 
guage of  the  federal  statute — which  is  not 
conceded — the  statute  is  unconstitutional  and 
should  be  set  aside.  The  decision  seems  to 
catch  at  the  straw  of  insufficiency  of  the 
petition  for  habeas  corpus,  but  even  this  de- 
fect will  not  Justify  so  revolutionary  a  de- 
cision,— which  places  not  only  the  liberty  but 
the  dearest  interest  and  most  sacred  rights 
an  American  citizen  can  have  in  the  hands 
of  an  inferior  executive  officer  who  Is  not 
presumed  to  be,  and  in  fact  never  is,  a  person 
learned  in  the  law,  but  drawn  as  a  matter 
of  fact  from  the  walks  of  political  life.  In 
matters  involving  any  of  the  inalienable 
rights  of  a  citizen,  he  has  a  right  to  their 
trial  and  determination  by  the  Judicial  de- 
partment of  the  government,  and  any  statute 
which  seeks  to  make  any  execntlve  act  a 
"trial,*'  and  determinative  of  the  rights  of 
the  citizen,  is  an  infringement  on  the  rights 
of  the  federal  Judiciary,  as  well  as  violative 
of  the  rights  of  the  citizen,  and  is  thought  to 
be  unconstitutional. 

81*  Habeas  eorpoa  writ  ennnot  ■erm  an  "writ 
of  error  or  appeal. — Ex  parte  Crouch,  112  U.  S. 
178,  bk.  28  Im  ed.  690,  6  Sup.  CU  Rep.  96; 
Wales  vs.  Whitney,  114  U.  S.  664,  bk.  29  L. 
ed.  277,  6  Sup.  Ct.  Rep.  1060;  In  ra  Tsu  Tse 
Mee,  81  Fed.  Rep.  662,  664. 

82.  Requirement  of  Judicial  trial  does  not 
prevail  In  every  case. — ^United  States  vs.  Ju 
Toy,  198  U.  a  bk.  49  L.  ed.  644,  26  Sup. 
Ct.  Rep.  644  (Brewer,  Peokham,  and  Day,  JJ.. 
dissenting).  See  Den  ex  d.  Murray  vs.  Ho- 
boken  L.  &  L  Co.,  59  U.  a  (18  How.)  272,  280, 
bk.  16  Ia  ed.  872,  876. 

83.  Right  of  Htlsen  of  the  United  States  Is 

not  lost  by  temporary  absence  from  his  native 
land,  and  when  he  returns  he  is  entitled  to 
issuance  of  writ  of  habeas  corpus  to  prevent 
banishment,  and  to  all  the  protection  which 
he  had  when  he  left  (dis.  op.). — ^United  States 
vs.  Ju  Toy,  198  U.  a  bk.  49  U  ed.  644, 
25  Sup.  Ct.  Rep.  644. 

84.  Sufficient   ground   tar  detention   by   the 

government  being  shown,  prisoner  will  not  be 
discharged  on  habeas  corpus  for  defects  in 
original  arrest  and  commitment. — Nishimura 
Ekiu  vs.  United  States,  142  U.  a  661.  bk.  85 
Lb  ed.  1146,  12  Sup.  Ct.  Rep.  886;  Chow  Loy 
▼a.  United  States,  112  Fed.  Rep.  854. 


§  2089.  OBLIGATIONS  OF  GRATUITOUS  OABRTERS.  Carriers  without  re- 
ward are  subject  to  the  same  rules  as  employees  without  rewani,  except  so  far  as 
is  otherwise  provided  by  this  title. 

History:     Enacted  March  21,  1872. 
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dy  An   to   the   dntr  of  one   who 

oerTlco    wlthoat    omplOTmonty 

and  note. 


nadertakee   a 

ante   12078 


to  eanrlem  of  pemoaa   without 

poat  §2096  and  note. 

I  to  dotlea  of  emploToea  without 

111976,  1976»  1977  and  notea. 

§2090.  OBUOATIONS  OF  OBATTnTOUS  CARBIEB  WHO  HAS  BEGUN 
TO  CASRY.  A  carrier  without  reward,  who  has  begun  to  perform  his  undertak- 
ingy  must  complete  it  in  like  manner  as  if  he  had  received  a  reward,  unless  he 
restores  the  person  or  thing  carried  to  as  favorable  a  position  as  before  he  com- 
menced the  carriage.  History:    Enacted  March  21,  1872. 


L  Carrier  of  propertj  without  reward,  responid- 

bilitj  of. 
2.  Same — ^Liability   less  than   that   of  eommon 

carrier. 

As  to  dvtleoy  ete.,  of  mere  depoaltair  with* 
out  reward,  see  ante  S8 1844-1847  and  notes. 

Am  to  liability  of  sratnltona  bailee  for  eafetx 
of  property,  see  mono^aphlc  note  68  Am. 
Deo.   681. 

As  to  obllffatloBfl  aad  dntlea  of  earrlera  of 
peraona  for  reward,  see  post  §  2100  and  note. 

As  to  obllvatloas  and  dntlea  of  earrlera  of 
property  for  reward,  see  post  |2114  and  notOb 


1.  CARRIER  OF  PROPERTT  WITHOUT 
RBTWARD  is  naked  bailee  without  reward, 
and  Is  responsible  only  for  sross  nesHffenoe.— 
Dudley  vs.  Camden  A  P.  F.  Co.,  42  N.  J.  L. 
(18  Vr.)  25,  86  Am.  Rep.  601;  Bdson  vs.  Weston* 
7  Cow.  (N.  Y.)  278;  Beardslee  vs.  Richardson, 
11  Wend.  (N.  Y.)   26,  26  Am.  Dec.  696. 

Bee  ante  1 1846. 

S.  lilABIIilTY  OF  OARRIBR  OF  PROP- 
SSRTY  WITHOI7T  RBTWARD  is  less  than  that 
of  common  carrier  In  case  of  loss.— Fay  va. 
Steamer  New  World,  1  CaL  848. 


CHAPTER  n. 

CARRIAQB  OF  PBRSONa 

Artiele  L    Oratmtooi  Carriage,  1 2096. 

IL    Carriage  for  Beward,  |S  2100-2104 


ABTICLE   L 

ORATUITOUS   CARRIAQB  OF  PBR80N& 

1 2096.    Degree  of  care  required. 

§  2096.    DEGREE  OF  OARE  REQUIRED.    A  carrier  of  persons  without  reward 
must  use  ordinary  care  and  diligence  for  their  safe  carriage. 

History:    Enaeted  March  21,  1872. 


L    Gratuitoas  Carriage. 

1«  Degree  of  care  required. 

2.  Liability  under  contract  of  employmeiit. 

3.  Marine  carrier — Free  pass. 

4-6.  Uncertainty  in  degree  of  negligence. 

IL    Pleading  and  Practice. 

7.  Bight  of  action  in  general. 

8.  Same— By  personal  representatiye. 

L     ORATUITOUS  CARRIAQB. 

Aa  to  desreea  of  aesllseaccy  see  monoffra* 
phic  notes  32  Am.  Deo.  602;  7  Am.  R.  R.  ft 
Corp.  Rep.   298,  299. 

As  to  dlatlactlOB  between  sroaa  aesUcenoe 
and  allffht  aesllseaeo  under  our  code  with  re« 
spect  to  transmission  and  delivery  of  messasea. 
eta,  see  post  §  2182  and  note. 

Aa  to  vroaa  aeirllseiieo  In  the  carriage  of 
persons  or  of  property*  see  post  1 2176  and 
note. 

As  to  yasseaKers  carried  sratvltonaly.  In 
general,  see  monographlo  notea  61  Am.  Deo. 
109;  61  Am.  St.  Rep.  87.  86;  6  L.  R.  A.  820,  7 


Am.  R.  R  &  Corp.  Rep.  299,  and  eztenslyo  note 
foUowiner  Chamberlain  vs.  Pierson,  81  C.  C 
A.  167,  164. 

1«  DBGRBB  OF  OARB  RB<|UIRBD. — Where 
carriers  undertake  to  carry  passengers  gra- 
tuitously, they  must  do  it  carefully,  aa  with 
other  passengers,  and  are  liable  for  any  in- 
Jury  resulting  from  negligence. — Perkins  vs. 
New  York  Central  R.  Co.,  24  N.  Y.  196,  200, 
82  Am.  Deo.  282. 

S.  lilABIIiTTT  UIVDBR  CONTRACT  OF 
BMPLOYMBNT  OF  PORTBR.— It  is  not  ma- 
terial in  determining  validity  of  contract  of 
employment  of  porter  by  palace  car  company 
whether  porter  was  being  carried  gratuitously 
or  for  hire. — Russell  vs.  Pittsburgh,  C,  C  ft 
St  li.  R  Co.,  167  Ind.  806,  87  Am.  St.  Rep.  214, 
61  N.  B.  Rep.  678,  66  U  R.  A.  258. 

8.  MARINB  CARRIBR — Free  pass. — Carrier 
owes  precisely  same  obligation  to  passenger 
riding  on  free  pass,  in  absence  of  speoial 
agreement  by  which  suoh  passenger  assumes 
all  risk  of  accident  from  negligence  of  serr- 


i  2100  (16S2> 
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ants  of  carrier*  as  It  owes  to  passengers  who 
had  purchased  tickets. — In  re  California  Nav. 
&  Impr.  Co.»  110  Fed.  Rep.  670,  678;  Phila- 
delphia &  R.  R,  Co.  vs.  Derby,  66  IT.  S.  (14 
How.)  468,  bk.  14  U  ed.  602;  Steamboat  New 
World  vs.  Klngr.  67  U.  &  (16  How.)  469,  bk. 
14  L.  ed.  1019. 

4.     UNCBRTAUTTY      IN      CLASSIFICATIOlf 
OF     DEGREES      OF     NEGLIGENCE. — It      has 

-been  held  that  *'any  degrree  of  negligBnce  In 
cases  of  carriage  of  persons  by  dangerous 
agencies  may  well  deserve  the  epithet  of 
'gross'  negligence." — Philadelphia  &  R.  R.  Ck>. 
vs.  Derby,  66  U.  a  (14  How.)  468,  486,  bk. 
14  Li.  ed.  602.  juanguage  quoted  with  approval 
in  Treadwell  vs.  Whittier,  80  Cal.  674,  689,  IS 
Am.  St  Rep.  176,  88  Pao.  Rep.  266,  6  U  R.  A. 
498. 

6.  In  a  case  Involving  rights  of  passenger 
carried  on  pass  or  free  ticket,  and  liability  of 
carrier  thereunder.  It  has  been  said  that 
*'the  difficulty  of  defining  gross  negligence 
and  the  Intrinsic  uncertainty  pertaining  to 
question  Is  one  of  law,  and  the  impracticability 
of  establishing  any  precise  rule  on  the  sub- 
ject renders  it  unsafe  to  base  any  legal  de- 
cision on  distinctions  of  the  degrees  of 
negligence.  .  •  .  Negligence  is  essentially  a 
question  of  fact,  and  every  case  depends 
necessarily  upon  its  own  particular  circum- 
stances; what  Is  negligence  in  a  given 
case  may  easily  be  affirmed  by  the  Jury;  but 
in  what  degree  the  negligence  consists  in  any 
scale  of  classlflcation  of  degrees  of  negli- 
gence is  not  so  easily  determined,  and  will 
ordinarily  be  a  matter  of  pure  speculation 
and  of  no  practical  consequence." — Perkins  vs. 
New  York  Central  R.  Co.,  24  N.  T.  196,  807, 
82  Am.  Dec   282. 


C  In  an  action  brought  by  a  passenger 
for  damages  resulting  from  injuries  caused 
by  boiler-flue  explosion  while  on  board  steamer 
going  from  Sacramento  to  San  Francisco,  the 
federal  court,  remarking  on  the  same  uncer- 
tainty, says:  'The  theory  that  there  are  three 
degrees  of  negligence,  described  by  the  terms 
slight,  ordinary,  and  gross,  was  Introduced 
into  the  common  law  by  some  of  the  com- 
mentators of  the  Roman  law.  It  may  be 
doubted  If  these  terms  can  be  usefully  ap- 
plied in  practice.  Their  meaning  is  not  fixed 
or  capable  of  being  so.  One  degree,  thus 
described,  not  only  may  be  confounded  with 
another,  but  it  is  quite  Impracticable  exactly 
to  distinguish  them.  Their  signification  neces- 
sarily varies  according  to  circumstances,  to 
whose  influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real  excep- 
tions that  the  rules  themselves  can  scarcely 
be  said  to  have  a  general  operation." — Steam- 
boat New  World  vs.  King.  67  U.  S.  (16  How.) 
469,  470,  bk.  14  Im  ed.  1019. 

XL     PLBADINO  AND  PRACTICE. 

7.  RIGHT  OF  ACTION  FOR  DAMAGES.^ 
Mere  noii-paymeiit  of  fare  will  not  of  Itself 
deprive  traveler  of  his  right  of  action  for 
damages  sustained  as  result  of  negligence  of 
carrier. — ^Russell  vs.  Pittsburgh,  C,  C.  &  St.  Lb 
R.  Co..  167  Ind.  306,  87  Am.  St.  Rep.  214,  61 
N.  B.  Rep.  678,  66  L.  R.  A.  263. 

8.  Personal  representative  of  irratnltovs 
vnmamngetm  is  entitled  to  recover  damages  for 
death  caused  by  negligence  of  carrier,  and 
such  damages  are  to  be  measured  by  what 
shall  fairly  seem  pecuniary  injury  or  loss 
to  personal  representative. — In  re  California 
Nav.  ft  Impr.  Co.,  110  Fed.  Rep.  €70. 


RETICLE  n. 

CARRIAGE   FOR   REWARD. 


S  2100.    General  duties  of  eanier. 

S  2101.    Vehicles. 

S  2102.    Not  to  overload  his  vehidei 


1 2103.    Treatment  of  passengers. 
i  2104.    Bate  of  speed  and  delays. 


§  2100.  OENEBAL  DUTIES  OF  CARRIER.  A  carrier  of  persons  for  reward 
must  use  the  utmost  care  and  diligence  for  their  safe  carriage,  must  provide  every- 
thing necessary  for  that  purpose,  and  must  exercise  to  that  end  a  reasonable  degree 

of  skilL  History:     Enacted  March  21, 1872. 

L    Carriers  in  GeneraL 

1.  Applied,  cited,  construed,  referred  to^ 


etc 

n.    As  to  Who  Are  Passengeii, 

2.  Express  messenger. 
8-7.  Passenger  on  emde  car  or  engine^  tte* 
8,  9.  Postal  clerks. 
10.  Fare  not  necessarj  prerequisite. 
11,12.  Person  at  station  not  passenger — ^De» 

gree  of  care  toward. 
18,14.  Emplojees    of    carriers — Childrsa    «r 
newsboys  carried  fret. 


III.    Duties  and  Liabilities — Care  and  Diligence 
--Skill  Required. 

15.  Duty  as  to  care  and  diligence  required 
—Utmost  care,  etc 
16,17.  Same — Highest   degree  of  care— Com* 
pared  with  "utmost  care" 

18.  Same — Expulsion  of  obnoxious  or  dan* 

gerons  passengers. 

19.  Same — ^As  to  operating  mixed  trains. 

20.  Same— As  to  passeoger  carried  beyond 

station. 

21.  Same-r-Beasonable  time  to  alighk 
82.  Same— Stage  coaches. 


Tit.  VII,  eh*  n,  art.  n.] 


CABRfKRll  FOB  RBWARD— IH  GElfBILAJU 


(less)     I  aioo 


23.  Same — ^Where  steam  is  used  as  agen^ 

of  carriage. 

24.  Marine    carrier — ^Non-liability    of    for 

mistake  of  physician. 

25.  Presumption  passengers  may  act  upon. 

26.  Beciprocal  duty  of  passengers. 

27.  Skill    required. 

28, 29.  Suitable  stations — ^Duty  eontinues  until 
carriers  are  left. 

IV*    Negligence  of  Carriers. 

80.  Any  negligence  is  gross,  when* 

81.  Constant  and  continuing  negligence. 

82.  Definition  of  negligence. 

83.  Fellow-passengers,  injuries  caused  by. 
34.  Injury,    however   deplorable,   must   be 

due  to  carrier's  negligence  if  he  if 
made  liable^ 

85.  Knowledge  is  essential  element. 

ZQ.  Negligence  to  start  train  without  warn- 
ing. 

87.  Not  absolute,  not  intrinsie. 

88.  Opposed  to  diligence. 

89.  Besponsibilty  when  management  trane* 

ferred. 

40.  Taking  beyond  station. 

y.    Contributory  Negligence— Proximate  Causes 

41.  Any  degree  of  precludes  recoTery. 

42.  Contributory  negligence  not  presumed. 

43.  Contributory     negUgence — Burden     of 

proof. 

44.  Same — Exercise  of  soundest  discretion 
^  not  required. 

45.  Same — ^Jumping  from  moving  train  to 

escape  other  danger. 

46.  Same — Passenger     on     platform     not 

guilty  of. 

47,48.  Same — Prudence  is  essential  to  avoid 
charge  of — Wanton  and  wilful  act  of 
carrier  where  passenger  contributes  to 
injury. 

49,60.  Same — Passenger's  negligent  aet»— 
Jumping  from  train — ^Advice  of  em* 
ployee. 

51,52,  Same — ^Negligence  of  parent  of  minor 
child — Of  stranger. 
53.  Proximate  cause — ^Definition  of. 

54^55.  Same — Negligence  of  plaintiff  as — De- 
gree of  care  on  part  of  defendant  im- 
material, when. 
56.  Same-^Party  having  last  opportunity 
to  avoid  accident  responsible. 
'  57.  Persons  charged  with  knowledge  of 
dangers. 

VL    Negligence  and  Contributory  Negligence-* 
Mixed  Questions  of  Law  and  Fact. 

58,  59.  Court  and  jury,  function  of — General 
rule. 

60.  Contributory    negligence,    etc. — ^Mixed 

questions  of  law  and  fact. 

61.  Same — Generally  question  of  fact. 

62, 63.  Same — ^When  question  of  law — Dedue* 
tion  inevitable. 
64.  Same — ^Where    evidence    may    support 
different  conclusions. 

65-68.  Same — Particular  acts,  whether  con- 
tributory negligence  per  se. 

69.  Same — Alighting     from    or    boarding 

moving  train. 

70.  Same—PasseDger  on  car  steps  or  plat- 

form. 


71.  Same — Passenger  choosing  between  ap- 

parent dangers. 

72.  Contributory    negligence    as    ultimate 

fact. 
78.  Negligence    is    generally    question    of 
fact. 

VIL  Damages  Arising  from  Negligence  of  Car- 
riers— ^Kinds  of — ^What  Damages  Becov- 
erable. 

74.  Actual  damage,  carrier  liable  for. 

75.  All    damages    resulting    from    injuzy, 

when  sustained. 

76.  Breach  of  contract — Measure  of  dam- 

ages for. 

77.  Same  —  Accompanying     injury     from 

other  cause. 

78.  Compensatory   damages   for  death   of 

relative— How  measured. 

79.  Same — Pecuniaiy  loss. 

80, 81.  Same — ^Loss  of  society,  etc,  bearing  of. 

82.  Same — Sorrow,  etc,  loss  for  not  recov- 
erable. 

88.  Same— Mental  anguish,  etc,  not  ele- 
ments. 

84.  Same — For  death  of  minor  child. 

85.  Same — Marine   accident,   damages   re- 

coverable for. 

86.  General  damages,  definition  of. 

87.  Passenger — ^When  cannot  recover  dam- 

ages. 

88.  Passenger — ^Becovery  of  ticket  money. 

89.  Special  damages. 

90.  Speculative  damages  not  recoverable 

91.  Vindictive  damages — When  carrier  not 

liable 

92.  Same — Theory  of. 

yilL    Bemedies — Pleading  and  Practice. 

93.  Actions — Choice  of. 

94.  Same — ^All  actions  actions  on  the  case. 

95.  Same — Of  contract  and  tort — No  dis- 

tinction in  f  omu 

96.  Same — Breach  of  contract — ^Fright  as 

proximate  cause  of  injury. 

97.  Same— Contract  made  through  connect- 

ing carrier. 

98.  Same — Married  woman,  when  must  join 

husband  in  action. 

99.  Same — Personal     representative,    what 

recoverable   by. 

100.  Same — Tort,  act  producing  injury  as. 

101.  Burden  of  proof — ^Affirmative  defense. 

102.  Same — ^Arises  on  proof  of  injury. 

103.  Same — Arises  on  unannounced  starting 

of  train. 

104.  Same — Injury  caused  by  defective  ele- 

vator macMnery. 

105.  Same — Injury  caused  by  derailment  of 

train. 

106.  Same — To    prove    contributory    negli- 

gence. 

107.  Same — Of  want  of  diligence. 

108.  Damages — ^Assessment  of  for  jury. 

109.  General  damages — Defendant  presumed 

to  be  aware  of. 

110.  Same — Extent  of  question  of  fact. 

111.  Same — Provable  under  general  allega- 

tion. 

112.  Same — ^Besulting    from    wrong — Insep- 

arability. 

113.  Evidence — Comparison  of  handwriting, 

when  not  permissible. 
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114.  Same— Controly  paniiig  of,  to  another. 

115.  Same — Coiidition  as  to  aiDoence  or  poT- 

titjm 

116.  Same— Declarations  of  plaintiif  made 

after  accident. 

117.  Same  —  Dedaratioiis    bj    agent  —  Bes 


118.  Same — ^Declarations  against  interest. 

119.  Same — Same — Not  proof  of  liability. 

120.  Same— Declaration  and  explanation  rel* 

evant  to  issue  of  liabilitj. 

121.  Endence  as  to  present  pain,  etc — ^Non* 

expert  testimony,  when  admissible. 

122.  Evidence  of  negligence — Operating  car 

with  insnficient  help. 

123.  Evidentiary    fact,    when    relevant    to 

principal  fact  of  negligence. 

124.  Evidence    of    excessive    and    unlawful 

speed. 

125.  Same— Fact  of  excessive  speed  not  suf- 

ficient evidence,  when. 
126,127.  Same — ^Where    collision    results — Jerk- 
ing of  car. 

128.  Same — ^Excessive   and  unlawful   speed, 

evidence  of — Jur^  may  find  as  proxi- 
mate cause  of  injury. 

129.  Failure  of  conductor  to  announce  sta- 

tion. 
180.  General   reputation   of   physician — ^Un- 
skilf  ul      treatment  —  Mitigation      of 
damages. 

131.  Holding  out  as  common  carrier,  effect 

of. 

132.  Hearsay — When  injurious. 

133, 134.  Hypothetical  evidence,  objection  i<y^ 
When  such  evidence  not  permissible. 

135, 136.  Knowledge  of  carrier  of  defects  in  ma- 
chinery or  carelessness  in  operating, 
when  material. 

137.  Jury  determines  as  to  carrier's  acts. 

138.  Malice  excluded  in  considering  rule  as 

to  contributory  negligence. 

139.  Neglect  to  provide  proper  guards. 

140.  Negligence  in  use  of  defective  machin- 

ery, 

141.  Passenger  telling  agent  of  carrier  of 

destination,  etc.,  evidence  of  contract. 

142.  Presumption   from    admitted   facts   is 

evidence 

143.  Poverty,  evidence  of  inadmissible. 

144.  Presumption      of      negligence  —  When 

arises. 

145.  Same — Does 

alone. 

146.  Same  —  On 

steamer. 

147.  Same — ^Fact  of  injury  alone  not  suf- 

ficient to  raise. 

148.  Same— On  injury  sustained  as  passen- 

ger. 

149.  Same — On  overturning  of  coach,  when 

not  overcome. 

150.  Same — Bunning     ears     at     dangerous 

speed. 

151.  Same>— Presumption    as    to    fellow-em- 

ployee. 

152.  Same — Presumption  when  injury  caused 

by  other  agency  than  that  under  de- 
fendant's controL 

153.  Same — Principle  one  of  probabilities. 

154.  Bemoteness    of    evidentiary    fact    does 

not  affect  admissibility. 


not   arise    on    pleadings 
explosion    of    boiler    on 


155.  Testimony  as  to  remote  consequences^ 

when  immaterial. 

156.  Testimony  of  elevator  expert — Original 

evidence. 

157.  Testimony  of  passengers  as  to  conduct 

of  persons  on  train. 

158.  Testimony  of  witnesses  of  collision— 

Non-expert  evidence. 

159.  Violation  of  statute  or  ordinance,  evi- 

dence of  admissible. 
160,161.  Witnesses — Credibility  of — Province  of 

jury. 
162, 163.  Weight   of   evidence — Admissions  and 

explanationa. 

164.  Instructions  to  jury — Court  may  mod- 

ify. 

165.  Same — ^Erroneous    as    to    burden    of 

proof. 

166.  Same — Erroneous    as    to    measure    of 

damages. 
167-170.  Same — Erroneous     instructions,     when 
not  prejudicial — Immaterial  errors. 

171.  Same — ^Indefinite  instruction  when  er- 

ror. 

172.  Same — Instruction    to    disregard    evi- 
dence, when  improper. 

173.  Same— Words  "without  any  fault"  in 

instruction — Effect  of. 

174.  Judgment    recovered,    when    precludes 

another  recovery. 

175.  New  trial — ^Failure  to  find  on  imma- 

terial issues  not  ground  for. 

176.  Same — When  granted  for  admission  of 

improper  testimony. 

177.  Same — ^Bule  where  trial  court  grants— 

Intendments  as  to. 

178.  Nonsuit — When  granted  generally. 
179, 180.  Same — On  ground  of  contributory  neg- 
ligence— Inference  must  be  clear  and 
irresistible. 

181.  Same — When    deduction    is    inevitably 

that  of  negligence. 

182.  Same— Should    be    denied    where    evi- 

dence would  support  verdict. 

183.  Pleadings — ^When    complaint    sufficient 

as  to  entitle  to  rights  of  passenger. 

184.  Same— Contributory  negligence  as  de- 

fense must  be  specially  averred. 

185.  Same — Demurrer  —  Contributory   negli- 

gence. 

186.  Same — Denial  on  information  and  be- 

lief, when  insufficient. 

187.  Same — ^Future  effects  of  injuries    not 

special  matter. 

188.  Same — ^Loss  of  services— When  unneces- 

sary averment. 

189.  Same — Proof  of  resulting  damage  per- 

missible under  general  allegation. 

190.  Same  —  Special      damages     must     be 

pleaded  specially. 

191.  Verdict — ^AIl  presumption  in  favor  of 

verdict. 

192.  Same — Conflicting  evidence,  rule  as  to 

setting  aside  verdict. 

193.  Same — As  to  contributory  negligence* 

Bule  same. 

194.  Same — As  to  excessiveness — Bule. 

195.  Same — Excessive    damages — ^Death    of 

child. 
396-198.  Same — ^Where  not  excessive — ^Instances 
of. 


Ttt.  VII»  eh.  Uy  «rt«  II.] 


CAUBSBMM  FOR  RBWARD— GBNBRAL  DITTT. 


C16S6)    I  aioa 


199.  Same — Question    of   ezceesiTenesB — ^In* 

terest  not  affecting. 

200.  Same — Exemplary  damages — Doubt  as 

to  allowance  of  in  verfSct — Effect  of. 

201.  Same — Ezcesslveness    implies   no    mis- 

conduct of  jury. 

202.  Same— Question    of    excessiveness    de- 

termined solely  from  evidence  in  case. 

203.  Same — Juror   cannot   impeach  verdict. 
20i.  Same — Judgment  of  jnry,  not  of  court| 

govems-^Exception. 

205.  Same — ^Bule  as  to  setting  aside  by  trial 

court. 

206.  Same — Sufficiency  of  evidence  to  sap* 

port — Instance  of. 

207.  Same — ^When  not  against  law. 

L     IN  QBNERAIi. 

1«  APPLIBDf  CITBDy  CONSTRVBD*  RB« 
FERREa>  TOy  etc.,  in:  MacDougall  vs.  Central 
R.  Co.,  6S  Cal.  481,  433  (construed  and  applied); 
Fisher  vs.  Southern  Pae.  R.  Co.,  89  CaL  899, 
26  Pac  Rep.  894  (construed  and  applied); 
OsfiTood  vs.  Los  Anseles  T.  Co.,  187  C^aL  280, 
92  Am.  St  Rep.  171,  174,  70  Pac.  Rep.  169 
(construed  and  applied);  Patterson  vs.  San 
Francisco  &  S.  M.  E.  R.  Co.  (CaL  June  20, 
1905),  Cal.  ,   81   Pac  Rep.   681. 

A«  to  aecldeiita  due  to  '*uet  of  Ctod,**  ete.» 
and  presumption  relating:  thereto,  see  ante 
i  1511  note  pars.  2-13,  and  post  8  2194  and  note. 

Aa  to  canrlen  not  liable  for  tajnrles  re- 
•nltlns  from  Inevitable  aecldeat,  see  mono- 
srraphic  note  by  Robert  Desty,  2  Ia  R.  A.  262. 

Aa  to  common  carrier's  liability  for  torts  to 
passenirenh  see  monographic  notes  by  Robert 
Desty,  1  L.  R.  A.  148;  8  L.  R.  A.  636,  636;  12 
U  R.  A.  118;  12  U  R.  A.  837-889,  and  by  J.  Q. 
Green,   14  Lu   R.   A.    787-740. 

As  to  carrier's  liability  for  Injnry  or  deatb 
of  employee^  see   ante   SS 1969-1971   and   notes. 

As  to  carriers  not  liable  as  Inanrem  of  life 
or  safety  of  passenspers,  see  monographic  note 
by  Robert  Desty,  2  L.  R.  A.  252. 

As  to  children  Ivmplns  on  and  off  trains  In 
motl«my  see  monographic  note  by  Irwin  Ta^- 
lor,   21  L.  R.  A.  866,  866. 

As  to  defects  In  ▼ehlclesy  machinery,  otc^ 
see  post  S  2101  and  note. 

As  to  distinction  In  liability  between  car- 
riers of  goods  and  passenger  carriers,  sea 
monographic  notes  by  Robert  Desty,  2  L.  R.  A. 
84  and   252. 

As  to  duty  of  raUroads  to  famish  safe 
stations  and  platforms^  see  monographic  note 
oy  Robert  Desty,  7  L.  R.  A.  111. 

As  to  duty  of  railroads  to  givo  stop*OTer 
prlvllegesy  see  ante  8  490  and  note,  and  gen- 
erally as  to  right  of  passenger  to  such  privi- 
leges, see  monographic  note  by  H.  P.  Farnham, 
28  L.  R.  A.  778-776. 

As  to  Injuries  caused  by  want  of  ordinary 
care  or  skill  In  manaspement  of  property,  see 
ante  8  1714  and  note. 

As  to  liability  of  carriers  of  passenspcrs  as 
affected  by  contract,  see  post  88  2174,  2176  and 
notes. 

As  to  liability  of  common  carriers  for  In- 
juries to  passengers,  generally,  see  mono- 
graphic notes  48  Am.  Dec.  366-367;  61  Am.  Deo. 
109. 


As  to  llablltty  for  Injury  to  passenger  alight- 
ing front  train,  see  monographic  note  by  Rob- 
ert Desty,  7  Lb  R.  A.  112. 

As  to  liability  for  Injuries  caused  by  de- 
fective platform,  see  monographic  note  by 
Robert  Desty,  11  li.  R.  A.  721. 

An  to  liability  of  carrier  for  false  arrest  or 
malicious  prosecution  of  passengers,  see  mono- 
graphic note  by  J.  Q.  Green,  14  L.  R.  A. 
798-796. 

As  to  negligence  of  carriers  and  Injuries  to 
persons  on  highways  or  streets,  see  ante  8  486 
and  post  8  3333  and  notes. 

As  to  passengers  temporarily  leaving 
Tchlclo  before  completion  of  Journey,  see 
monographic  note  by  Robert  Desty,  2  L.  R.  a. 
83,  and  by  H.  P.  Farnham,  16  U  R.  A.  399,  400. 

An  to  removal  of  trespasser  from  train,  see 

post  8  2188  and  note. 

As  to  sleeping-car  companies'  liabilities  for 
negligence,  personal  Injuries,  etc.,  see  mono- 
graphic note  by  Ernest  Watts,  21  L.  R.  A. 
292-296. 

As  to  vehicles,  see  post  8  2101  and  note. 

II.     AS  TO  WHO  ARE  PASSENGERa 
As  to  negligence  of  carriers  respecting  In- 
juries to  persons  not  passengers,  see  post  8  8883 
and  note. 

As  to  passengers  on  freight  trains,  special 
trains,  ete^  see  monographic  note  61  Am.  St. 
Rep.  96,  96,  and  monographic  note  by  Irwin 
Taylor.  19  U  R.  A.  310,  311. 

As  to  who  are  common  carriers  of  passen« 
gers,  see  post  2168  and  note,  also  monographic 
notes  47  Am.  Dec.  650,  654;  by  Robert  Desty, 
10  L.   R.  A.    415-420. 

As  to  who  are  passengers  In  general,  see 
monographic  notes  by  Robert  Desty,  2  L.  R.  A. 
166;  11  L.  R.  A.  720;  monographic  note  by 
B.  A.  Rich,  24  U  R.  A.  621-623,  and  note  61 
Am.  St.  Rep.  77,  78. 

As    to    who    are   not   passengers,    generally, 

see  note  61  Am.  St.  Rep.  77. 

2.     MESSElfGBR    OF    EXPRESS    COMPANT, 

regularly  using  train  and  steamer  service,  but 
not  employee  of  carrier,  is  entitled  to  privi- 
leges and  remedies  of  ordinary  passenger,  and 
to  recover  damages  from  carrier,  where  there 
is  no  contributory  negligence,  for  injuries  re- 
ceived and  caused  by  explosion  of  boiler 
through  negligence,  carelessness,  or  unskll- 
fulness  of  employee  of  carrier. — Yeomans  vs. 
Contra  Costa  S.  N.  Co.,  44  Cal.  71,  78.  See 
Ark.  Fordyce  vs.  Jackson,  66  Ark.  694,  20 
&  W.  Rep.  628,  697.  N.  Y.  Blair  vs.  Erie  R. 
Co..  66  N.  Y.  313,  28  Am.  Rep.  66.  9.  C.  Ham- 
mond vs.  Northeastern  R.  Co.,  6  S.  C.  130,  24 
Am.  Rep.  467.  Fed.  Volght  vs.  Baltimore  & 
O.  S.  W.  R.  Co.,  79  Fed.  Rep.  661. 

See  notes  86  Am.  Dec.  288;  11  Am.  Rep.  304; 
61  Am.  St.  Rep.  99,  101. 

8.     PASSENGER    DOES    NOT    IVAIVE    ANY 

RIGHTS    IN    RIDING    ON    CRUDE    CAR    with 

locomotive  attachment,  or  freight  train,  where 

'defendant    In    running    such    car    carried    per- 

•  sons  for  hire,  and  where  plaintiff  paid  fare. — 

j  Green  vs.  Pacific  Ia   Co.,  130  Cal.   436,   441,   62 

Pac.  Rep.  747;  Wieland  vs.  Southern  Pac.  Co. 

(July  24,  1906),  1  Cal.  App.  Dec.  801,  802. 
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4.  PASSBNGBB  OX  ENGUfB.— Ib  action 
brought  on  inaaranoe  poUcj'  for  Injuries  sus- 
tained while  ridinfiT  as  passenffer  in  any 
passengrer  conveyance  using:  steam,  cable,  or 
electricity  as  motive  power,  plaintiff  did  not 
lose  his  character  as  passensrer  by  eroinsr  on 
engine  at  request  of  officer  of  road. — Berliner 
vs.  Travelers'  Ins.  Co..  121  Cal.  468-465,  66 
Am.  Bt.  Rep.  49,  68  Pao.  Rep.  918,  41  U  R.  A. 
467. 

5.  PASSENGBRS  Olf  MIXBD  TRAIlfS  as- 
sume extra  risk  necessarily  incident  to  such 
trains  or  traffic,  carrier  usingr  such  care  and 
dlllgrence  as  code  requires  for  passenger  trains, 
so  far  as  such  care  is  possible  and  reasonably 
consistent  with  freigrht  business. — Fisher  vs. 
Southern  Pac.  R.  Co.,  89  CaL  899,  406,  26  Pao. 
Rep.  894. 

6.  PASSENGER  ON  OVERCROWDED  CAR, 

while  standing  and  riding  upon  platform.  Is 
lawful  passenger,  and  is  entitled  to  same  care 
and  consideration  at  hands  of  carrier  as  other 
passengers. — ^L»ynn  vs.  Southern  Pac.  Co.,  108 
CaL  7,  14,  86  Pac.  Rep.  1018,  24  L.  R.  A.  710. 

As  to  riding  on  platfomi  or  steps,  see  ante 
8  484  note  pars.  6-20, 

7.  IF  PASSENGER  18  Olf  PASSENGER 
CAR  ON  TRAIN  for  carrying  passengers,  such 
fact  will  Justify  conclusion  prima  facie  that 
he  is  passenger. — ^People  vs.  Douglass,  87  CaL 
281.  284.  26  Pac.  Rep.  417. 

8.  POSTAL  CLERKS  RIDING  FREE  UNDER 
MAILi  CONTRACT,  upon  postal  car,  are  en- 
titled rights  of  passengers. — Mass.  Dewire  vs. 
Boston  &  M.  R.  Co.,  148  Mass.  343,  19  N.  E. 
Rep.  623,  2  Li.  R.  A.  166.  Mo.  Mellor  vs.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  456,  14  Q,  W.  Rep. 
768,  16  Id.  849,  10  L.  R.  A.  86.  N.  Y.  Seybolt 
vs.  New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y. 
r>62,  47  Am.  Rep.  76.  Fed.  Arrowsmith  vs. 
Nashville  &  D.  R.  Co.,  67  Fed.  Rep.  165. 

See  monographic  note  by  Irwin  Taylor,  19 
L..  R.  A.   339,  840. 

9«  Postal  clerks  nnder  decisions  In  Penn- 
sylvania are  not  regarded  as  entitled  to  rights 
and  care  required  to  be  exercised  toward 
passengers. — Pennsylvania  R.  Co.  vs.  Price,  96 
Pa.  St.  256;  Foreman  vs.  Pennsylvania  R.  Co., 
196  Pa.  St.  499,  46  AU.  Rep.  109. 

10.  PAYMENT  OF  FARE  is  not  necessary 
prerequisite  to  entitle  person  to  rights  of 
passenger. — Tarbell  vs.  Central  Pac.  R.  Co., 
34  CaL   616.  622. 

See  note  77  Am.  Dec.  474. 

11.  PERSON  INJURED  AT  STATION  prior 
to  starting  on  Journey,  and  while  approaching 
car,  cannot  invoke  rule  imposed  upon  carrier 
in  regard  to  carriage  of  passengers. — Falls  vs. 
San  Francisco  &  N.  P.  R  Co.,  97  CaL  114.  121, 
31  Pac.  Rep.  901. 

12.  Onlr  reasonable  degree  of  care  Is  re- 
quired to  be  exercised  by  carrier  for  protection 
of  passengers  waiting  at  station. — Falls  vs. 
San  Francisco  &  N.  P.  R.  Co.,  97  CaL  114,  121, 
31  Pac.  Rep.  901. 

18.     PERSONS    EMPLOYED    BY    CARRIERS 

cannot  claim  advantage  of  rules  relative  to 
carriers*  liability  toward  passengers. — Mc- 
Queen vs.  Central  Branch  U.  P.  R.  Co.,  30  Kan. 


689,  1  Pac  Rep.  189;  Ryan  vs.  Cumberland 
V.  R.  Co.,  28  Pa.  St.  884;  Miller  vs.  CornwaU 
R.  Co.,  164  Pa.  St.  478,  26  AtL  Rep.  779. 

14.  Cliildren  or  newsl>oys  pomUtted  to  rido 
Ireck  by  weight  of  authority,  are  entitled  to 
same  rights  as  paying  passengers. — ^Arlc 
Little  Rock  T.  Co.  vs.  Nelson,  66  Ark.  494,  62 
8.  W.  Rep.  7,  Conn.  Brennan  vs.  Fairhaven 
A  W.  R.  Co.,  46  Conn.  284,  29  Am.  Rep.  679. 
UL  Chicago  etc  R.  Co.  vs.  Casey,  9  IlL  App. 
632.  Mo.  Buck  vs.  People's  St.  R.  Co.,  108  Mo. 
179,  18  a  W.  Rep.  1090;  Buck  vs.  People's  St. 
R.  Co.,  46  Mo.  App.  665.  N.  J«  Danbeck  vs. 
New  Jersey  T.  Cc,  67  N.  J.  U  (28  Vr.)  468, 
81  AtL  Rep.  1038. 

UL     DUTIES  AND  LIABILITIES— CARE  AND 
DILIQENCE—SKILL  REQUIRED. 
18.     DUTY  TO    EXERCISE    UTMOST    GARB, 
ETC* — Carriers  bind  themselves  to  carry  nnfely 

those  whom  they  take  into  their  coaches  or 

cars,  as  far  as  human  care  and  foresight  go, 

that  is,  for  utmost  care  and  diligence  of  very 

cautious   persons. — Wheaton   vs.    North   Beach 

A  BC  R.  Co.,  86  CaL  690,  698;  Jamison  vs.  San 

Jose  &  &  C.  R.  Co.,  66  CaL  698,  698;  Treadwell 

vs.  Whittier,  80  CaL  674,  691,  IS  Am.  St.  Rep. 

176,   22   Pac  Rep.   266,   6  L.   R.  A.   498;  Nagle 

▼s.  California  &  R.  Co.,  88  CaL  86,  91,  26  Pac 

Rep.    1106;    Fisher   vs.   Southern    Pac    R.   Co., 

89   CaL   899,   406,   406,   26   Pac   Rep.   894;   Carr 

vs.  Eel  River  R.  Co.,  98  CaL  366,  870,  88  Pac 

Rep.   218,  21  L.  R.  A.  854;  Tobln  vs.  Omnibus 

C.  Cc   (CaL  Aug.  81,   1893),  84  Pac  Rep.    124; 

Bosqui  vs.  Sutro  R.  Co.,  131  CaL  890,  399,  400, 

€8  Pac  Rep.  682.     See  Ala.    Montgomery  &  E. 

R.  Co.  vs.  Mallette,  92  Ala.  209,  216,  9  So.  Rep. 

863,    366;   Alabama   Q.    S.    R.    Co.    vs.    Hill.    98 

Ala.    614,   80   Am.   St.   Rep.    66,    70,   8    So.    Rep. 

722.     Ky.    Kentucky  H.  Co.  vs.   Camp,   97   Ky. 

424,  431,  80  S.  W.  Rep.  1010.     Mont.    Ryan  vs. 

Ollmer,  2  Mont  617,  523,  26  Am.  Rep.  744,  748; 

Kennon  vs.   Gilmer,   6  Mont.   267.   272,    61   Am. 

Rep.   45,  6  Pac.  Rep.  847,  855.     Neb.    Spellman 

vs.  Lincoln  R.  T.  Co.,  86  Neb.  890,  893,   88  Am. 

St    Rep.    758,    756,    56   N.    W.    Rep.    270,    20    U 

R.  A.  316. 

16.  Highest  degree  of  care. — Statute  im- 
poses on  carrier  positive  duty  to  exercise  very 
highest  degree  of  care  and  caution.  It  is 
sufficient  if  passenger  uses  such  prudent  care 
as  reasonable  under  circumstances. — Bland  vs. 
Southern  Pac.  R.  Co.,  65  CaL  626,  628,  4  Pac 
Rep.   672. 

17.  <<Highest  degree  of  care^  is  no  stronger 
than  statutory  requirement  of  "utmost  care.*' 
— Osgood  vs.  Los  Angeles  T.  Co.,  137  CaL  280, 
281,  92  Am.  St  Rep.  171,  70  Pac.  Rep.  169. 
See  also  to  same  effect  McCurrie  vs.  Southern 
Pac.  Co.,  122  CaL  568,  55  Pac.  Rep.  324;  Bab- 
cock  vs.  Los  Angeles  Tr.  Co.,  128  CaL  178,  178, 
60  Pac  Rep.  780. 

18.  Carrier   mast   protect    other   pnaaensera 

against  diseased,  intoxicated,  unruly,  or  other- 
wise dangerous  passengers  who  imperil  safety 
of  other  passengers,  and  are  responsible  if 
this  duty  is  neglected. — Ga.  Peavy  vs.  Georgia 
R.  &  B.  Co.,  81  Ga.  485,  12  Am.  St.  Rep.  334, 
8  S.  E.  Rep.  70.  Kan.  Atchison  T.  &  S.  F.  R. 
Co.   vs.   Weber,  83  Kan.   648,   52  Am.   Rep.    643, 
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€  Paa  Rep.  877.  Mmmh  <yiAMghUn  ts.  Boston 
A  M.  R.  Co.,  164  Mass.  1S9»  41  N.  B.  Rep.  121; 
Hudson  vs.  Lynn  &  B.  R.  Go.»  178  Mass.  €4. 
69  N.  B.  Rep.  847.  If.  B.  Edfirerly  vs.  Union 
St.  R.  Co.,  87  N.  H.  812,  88  AtL  Rep.  668.  N.  Y. 
Putnam  vs.  Broadway  &  S.  Ave.  R.  Co.,  65 
N.  Y.  108,  14  Axn.  Rep.  190.  Fed.  Paddock  vs. 
Atohison  T.  &  a  F.  R.  Co.,  87  Fed  Rep.  841, 
4  U  R.  A.  231. 

19.  Mixed  train. — ^Increased  difficulty  In 
handling  combined  frelgrht  and  passenger 
train  does  not  Justify  any  remission  of  dili- 
gence or  care  upon  part  of  carrier. — Fisher  vs. 
Southern  Pac  R.  Co.,  89  Cal.  899,  406,  26  Paa 
Rep.   894. 

SO.  Paaaenver  curled  beyond  station.— 
Carrier's  duty  Is  to  use  every  precaution  for 
passensrer's  protection  where  he  nefirllffently 
and  wron^ully  carries  passenger  beyond  usual 
stoppins-place. — Franklin  vs.  Southern  Cali- 
fornia M.  R.  Co.,  85  Cal.  68,  71,  24  Paa  Rep. 
728;  Benson  vs.  Central  Pac.  R.  Co.,  98  CaL 
46,  61,  82  Paa  Rep.  809.  See  Pennsylvania 
Co.  vs.  McCaffrey,  178  UL  169,  177,  60  N.  B. 
Rep.   718,  716. 

91.  Reasonable  time  to  allffbt. — ^It  is  duty 
of  railroad  corporation  to  afford  reasonable 
time  for  passengers  to  allerht  from  cars  at 
station  to  which  it  has  assumed  to  carry 
them. — Carr  vs.  Eel  River  R.  Co.,  98  Cal.  866, 
369,  83  Pac.  Rep.  Z13,  21  Lb  R.  A.  864;  Raub  vs. 
Lrf>s  Anfireles  T.  R.  Co.,  108  CaL  473,  476,  87  Paa 
Rep.   874. 

See  note  7  L.  R.  A.  112,  118. 

22.  As  to  stase  coacb. — Extraordinary  de- 
gree of  care  and  dillerence  is  required  for 
safety  of  passengers. — Falrchild  vs.  California 
Stage  Co.»  13  Cal.  699,  604.  See  Jamison  vs. 
San  Jose  &  S.  C.  R.  Co.,  65  Cal.  693,  698;  Tread- 
well  vs.  Whittler.  80  Cal.  674.  686,  687,  13  Am. 
St  Rep.  175,  185,  186,  22  Pac.  Rep.  266,  6 
L.  R.  A.  498;  Knight  vs.  Pacific  C.  &  Co.  (Cal. 
Dea  2,  1893),  34  Pac.  Rep.  868.  Mont.  Ryan 
va  Gilmer,  2  Mont.  617,  522,  25  Am.  Rep.  744, 
748,  750;  Kennon  vs.  Gilmer,  6  Mont.  257,  271, 
51  Am.  Rep.  46,  6  Pac.  Rep.  847.  If.  B.  Taylor 
vs.  Grand  Trunk  R.  Co.,  48  N.  H.  804,  316,  2 
Am.  Rep.  229,  234.  "Wasb.  Sears  vs.  Seattle 
C.  St  R.  Co.,  6  Wash.  227,  235,  83  Paa  Rep. 
889,    1081. 

S3.  IVbere  steam  Is  agency  of  carriage.^ 
Public  policy  and  safety  require  carriers 
undertaking  to  convey  persons  by  agency  of 
steam  that  they  be  held  to  greatest  possible 
care  and  diligence. — Philadelphia  &  R.  R.  Co. 
vs.  Derby,  65  U.  S.  (14  How.)  468.  bk.  14  L..  ed. 
602;  Steamboat  New  World  vs.  King,  67  U.  S. 
(16  How.)   469,  470,  bk.  14  L.  ed.  1019. 

24.  MARINE  CARRIER  Is  not  liable  for 
mistake  of  ship's  physician. — See  Allan  vs. 
State  S.  S.  Co.,  132  N.  Y.  91,  28  Am.  St  Rep. 
666,  30  N.  E.  Rep.  482,  16  U  R.  A.  166. 

25.  PASSENGERS  HAVE  RIGHT  TO  ACT 
Olf  PRESUMPTION  that  employees  of  carrier 
will  use  degree  of  care  which  persons  of 
ordinary  prudence  are  expected  to  employ 
under  same  or  similar  circumstances. — Frank- 
lin vs.  Southern  Cal.  M.  R.  Co.,  86  Cal.  68,  70, 
24  Pac.  Rep.  723.  See  Robinson  vs.  Western 
Pac.  R.  Co.,  48  Cal.  409,  421;  Benson  vs.  Central 
Pac.  R.  Co.,  98  Cal.  45,  60,  32  Pac.  Rep.  809. 


M^  RSSOIFROOAIi  DVTT  DflSVOLTBS  UPON 
FASSBI^GBR  to  use  his  natural  faculties  in 
selecting  such  means  and  place  oi:  access  as 
have  been  provided  for  that  purpose  and  as 
promise  Immunity  from  danger,  and  where 
passenger's  failure  to  do  this,  Is  proof  of  negli- 
gence on  his  part — Wardlaw  vs.  California 
R.  Co.  (Cal.  Dec.  23,  1895),  42  Paa  Rep.  1075, 
1076. 

27.  SKILL  RE<^UIRED  DOES  NOT  LESSEN 
DEGREE  OF  CARE. — Clause  rcQulring  exer- 
cise of  skill  does  not  lessen  degree  of  diligence 
simply,  but  adds  requirement  of  skill  in  use  of 
it — Fisher  vs.  Southern  Pac.  R.  Co.,  89  Cal. 
899,  406.   26   Paa  Rep.   894. 

28.  Snltable  and  adequate  stations  must  be 
provided  by  carriers  for  passengers'  reason- 
able comfort  and  safety. — Union  Pac.  R.  Co. 
vs.  Evans,  62  Neb.  60,  71  N.  W.  Rep.  1062. 

20.  Carriers  owe  duty  to  passengers  until 
carriers'  premises  are  left — Georgia  R.  &  B. 
Co.  vs.  Richmond,  98  Ga.  495,  26  S.  E.  Rep.  565; 
Keefe  vs.  Boston  &  A.  R.  Co.,  142  Mass.  251,  7 
N.  E.  Rep.  874;  Hartzig  vs.  Lehigh  V.  R.  Co., 
164  Pa.  St  864,  26  AtL  Rep.  810. 

IV.     NEGLIGENCE   OF  CARRIERS. 

As  to  connecting  UncS^  negligence  of  con- 
necting carriers^  etc^  see  post  1 2201  and 
note. 

80.  ANT  NEGLIGENCE  DESERVES  TO  BE 
TERMED  GROSS  NEGLIGENCE  in  cases  of 
carrier  undertaking  to  carry  passengers  by 
powerful  but  dangerous  agency  of  steam. — 
Treadwell  vs.  Whittler,  80  CaL  674,  689,  18  Am. 
St  Rep.  175,  22  Pac.  Rep.  266,  6  L.  R.  A.  498. 
See  Esprey  vs.  Southern  Paa  R.  Co.,  103  CaL 
641,  545,  37  Pac.  Rep.  600. 

81.  CONSTANT  AND  CONTINUING  NEGLI- 
GENCE to  operate  passenger  car  with  one 
man  where  two  are  required. — Redfleld  vs. 
Oakland  C.  &  R.  Co.,  110  CaL  277,  291,  42  Pac. 
Rep.  822. 

8&     DEFINITION    OF    NEGLIGENCE.^Neg- 

ligence  is  the  failure  to  do  what  reasonable 
and  prudent  person  would  ordinarily  do  un- 
der circumstances,  or  doing  what  such  person 
under  existing  circumstances  would  not  have 
done. — Wardlaw  vs.  California  R.  Co.  (Cal. 
Dea  23,  1895).  42  Pac.  Rep.  107d,  1076. 

88.  FELLOW-PAS  SENGERSy  AS  TO  IN- 
JURIES CAUSED  BY— When  carrier  negli- 
gent. — Carrier  is  liable  when  Injuries  arise 
from  fellow-passengers  and  where  common 
protector  of  all  is  wilfully  negligent  by  his 
agents  and  servants  to  interfere. — Holly  vs. 
Atlanta  St  R.,  61  Ga.  215,  34  Am.  Rep.  97;  Put- 
nam vs.  Broadway  &  S.  A.  R.  Co.,  55  N.  Y.  108, 
14  Am.  Rep.  190. 

84.  INJURY  MAY  BE  DEPLORABLE,  but 
carrier  cannot  be  mulcted  in  damages  for  it 
unless  he  has  been  negligent — Perry  vs.  Ma- 
larin,  107  CaL  363,  368,  40  Pac.  Rep.  489. 

86.  KNOWXEDGE  OF  FACTS  OUT  OF 
"WHICH  DUTY  SPRINGS  is  essential  element 
in  determining  whether  there  has  been  negli- 
gence. In  certain  relations  such  knowledge  Is 
conclusively  presumed,  while  in  others  it  de- 
volves upon  party  charging  negligence  to 
show  that  knowledge  existed;  especially  is 
such    knowledge    an    element    in    determining 
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care  or  exercise  in  use  of  some  mechanical  or 
natural  agency  whose  superior  force  demands 
skill  in  its  management  to  prevent  Its  srettlnfir 
beyond  ordinary  control. — Smith  vs.  Whlttier, 
06  Cal.  279.  292.  80  Pao.  Rep.  629. 

86.  NSGLIGBNCB  FOR  CARRIER  TO 
START  TRAIN  lliriTHOITT  ITITARNING  passen- 
crers  beforehand,  and  before  passenger  has 
reasonable  time  to  leave  car. — Carr  vs.  Eel 
River  R.  &  E.  R.  Co..  98  CaL  860,  369,  88  Pac 
Rep.  213.  21  U  R.  A.  364. 

87.  NEGLIGBNCE  IS  NOT  ABSOLVTB  NOR 
INTRINSIC,  but  is  always  relative  to  some 
circumstance  of  time,  place,  or  persons. — 
Richardson  vs.  Kler.  84  Cal.  68,  76,  91  Am.  Dea 
681;  Needham  vs.  San  Francisco  &  S.  J.  R.  Co., 
37  CaL  409.  410.  424;  Jamison  vs.  San  Jose  &  S. 
C.  R.  Co.,  66  Cal.  698.  696;  Glascock  vs.  Cen- 
tral Pac.  R.  Co..  78  Cal.  187,  141.  14  Pac.  Rep. 
618;  Franklin  vs.  Southern  CaL  M.  Co.,  86  CaL 
03.  70,  24  Pac.  Rep.  728;  Smith  vs.  Whlttier,  96 
CaL  279,  291,  80  Pac.  Rep.  629;  Fox  vs.  Oakland 
C.  St.  R.,  118  CaL  66,  61,  68,  62  Am.  St  Rep.  216, 
60  Pac.  Rep.  26;  Bosqui  vs.  Sutro  R.  Co.,  181 
CaL  390.  400,  68  Pac  Rep.  682. 

88.  NBGLIGBNCB  IS  OPPOSBD  TO  DILI- 
GENCB  or  carefulness. — Smith  vs.  Whlttier, 
96  CaL  279.  291.  80  Pac.  Rep.  629. 

88.  RESPONSIRILITT  WHBN  TRANSFER 
MADE. — Owner  of  boat  who  lets  or  lends  It. 
and  transfers  entire  possession  and  control  to 
another,  is  not  responsible  for  wrongrful  use 
or  mismanagrement  of  it  by  transferee. — Qul- 
zonl  vs.  Tyler.  64  Cal.  334.  886,  80  Pac.  Rep. 
981.  See  Smith  vs.  Belshaw.  89  CaL  427.  431. 
26  Pac.  Rep.  884;  Abrahams  vs.  California  P. 
Works.  6  N.  M.  479,  484.  28  Pao.  Rep.  786, 
8  L.  R.  A.  378. 

40.  TAKING  PASSENGER  BEYOND  STA« 
TION. — Where  carrier  takes  passeng-er  beyond 
allghtlngr  station  without  giving  sufficient  time 
to  allgrht,  plalntlfT  has  risrht  of  action  against 
carrier  for  breach  of  contract. — Benson  vs. 
Central  Pac  R.  Co..  98  Cal.  46,  61,  82  Pac  Rep. 
809. 

V.  CONTRIBUTORY  NEGLIGENCE— PROXI- 
MATE CAUSE. 

As  to  Intoxication  as  affeetlns  nevUseiice 
and  contrlbatory  neffllffence,  see  exhaustive 
monographic  note  by  F.  H.  Bowlby,  40  L.  R. 
A.   131-149. 

Aa  to  passenffer'a  rldlnir  1b  basvave  or  ex- 
press car  as  oontribntory  nesHffencey  see 
monographic  note  by  H.  P.  Farnham.  16  Ia  R. 
A.   631. 

41.  ANY  ACT  OR  OMISSION  ON  PART  OF 
PLAINTIFF,  however  slight,  which  directly 
contributes  to  Injury  and  having:  direct  rela- 
tion to  act  or  omission  charged  to  be  negli- 
gence on  part  of  defendant  will  preclude  re- 
covery.— Strong  vs.  Sacramento  &  P.  R.  Co..  61 
CaL  326.  328;  McQuUken  vs.  Central  Pac.  R. 
Co.,  64  Cal.  463,  464,  2  Pac.  Rep.  46;  Tobln  vs. 
Omnibus  C.  Co.  (CaL  Aug.  81,  1893),  84  Pac 
Rep.   124. 

See  pars.  47,  48  this  note;  also  notes  58  Am. 
Dec.  387,  388;  56  Am.  Dec.  474. 

42.  CONTRIBUTORY  NEGLIGENCE  ON 
PART  OF  PASSENGER  cannot  be  presumed 
from  mer%  fact  of  injury,  but  must  be  proven. 


— ^Boone  vs.  Oakland  T.  Co.,  189  CaL  490,  494, 
78  Pac  Rep.  243. 

4B,  Burden  of  proof  to  ohow  contrlbvtory 
nesUsonco  rests  upon  defendant. — Glascock  vs. 
Central  Pac  R.  Co.,  78  CaL  187,  141,  14  Pac 
Rep.  618. 

44*  Fact  that  party  does  not  ezerelao  sovnd- 
est  discretion  when  called  upon  to  choose  be* 
tween  dangers  is  not  in  itself  negligence;  or- 
dinary prudence  and  reason  only  are  required. 
—Lawrence  vs.  Green,  70  CaL  417,  421,  422,  59 
Am.  Rep.  428,  11  Pac  Rep.  760.  See  Robinson 
vs.  Western  Pac  R.  Co.,  48  CaL  409,  421;  Lewis 
vs.  Riverside  W.  Co..  76  Cal.  249,  261,  18  Pac 
Rep.  814. 

See  notes  1  Am.  St.  Rep.  279,  17  Am.  St  Rep. 
426. 


48.  Jvinplns  front  movlns  train  to 
other  dancer. — In  attempt  to  escape  from 
seeming  dangler,  althousrh  passenger  thereby 
causes  injury  to  himself,  law  recognizes  that 
under  such  circumstances  a  man  may  do 
wrong  thing  and  yet  not  be  held  guilty  of 
contributory  negligence. — Green  vs.  Pacific  L. 
Co.,  180  CaL  435,  438,  62  Pac  Rep.  747. 

49.  Passenger  is  not  guilty  of  contributory 
Begligoneo  In  riding  upon  platform  when  cars 
are  overcrowded  and  when  carrier  falls  to 
warn  passenger  not  to  get  on  train. — ^Lynn  vs. 
Southern  Pac.  Co..  103  CaL  7.  14.  36  Pac.  Rep. 
1018,  24  L.  R.  A.  710. 

Bee  ante  1 484  pars.  9-16  and  cases  there 
cited. 

47.  Failure  to  aet  as  prudent  and  cautious 
man  would  under  circumstances  Is  negligence 
which,  notwithstanding  any  degree  of  negli- 
gence Of  defendant,  law  regards  as  such  con- 
tributory cause  on  plaintiff  s  part  as  will 
make  injury  his  own  misfortune,  and  relieve 
other  party  from  reliability  therefor. — Glas- 
cock vs.  Central  Pac.  R.  Co.,  78  CaL  187,  141,  14 
Pac.  Rep.  618.  See  Flemmlng  vs.  Western  Pac. 
R,  Co.,  49  CaL  253.  257;  McQullken  vs.  Central 
Pac  R.  Co.,  64  CaL  463.  466.  2  Pac  Rep.  46; 
Trousclalr  vs.  Pacific  Coast  S.  S.  Co..  80  CaL 
621.  525.  22  Pac.  Rep.  258;  Orcutt  vs.  Pacific 
Coast  R.  Co..  85  CaL  291,  298,  24  Pao.  Rep.  661; 
Nagle  vs.  California  &  R.  Co..  88  CaL  86,  91. 
92,  25  Pac.  Rep.  1106;  Holmes  vs.  South  Pac 
C.  R.  Co..  97  CaL  161.  168,  81  Pac.  Rep.  834; 
Kenna  vs.  Central  Pac.  R.  Co..  101  CaL  26.  29, 
85  Pac.  Rep.  332;  Pepper  vs.  Southern  Pac.  Co., 
105  CaL  389,  400.  88  Pac.  Rep.  974;  Everett  vs. 
Los  Angeles  C.  E.  R.  Co.,  115  CaL  106,  123.  124, 
43  Pac.  Rep.  207.  46  Pac  Rep.  889.  34  L.  R.  A. 
850;  Louisville  &  N.  R.  Co.  vs.  Webb,  90  Ala. 
185,  196.  8  So.  Rep.  618,  522,  11  L.  R.  A.  674; 
Patnode  vs.  Harter.  SO  Nev.  808,  807,  21  Pac 
Rep.  679.  680. 

48.  NO  CONDUCT  ON  PART  OF  CARRIER, 

no  matter  how  wilful  or  wanton,  will  release 
person  from  using  ordinary  care  in  preserving 
himself  from  danger  and  consequent  injury. 
— Esrey  vs.  Southern  Pac.  Co.,  103  CaL  641. 
644.  87  Pac.  Rep.  500;  Sego  vs.  Southern  Pac 
Co..  187  CaL  405.  407,  70  Pac.  Rep.  279. 

49.  Jumping      from      train      negligently.—- 

Where  passenger  negligently  Jumps  off  train 
while  in  motion,  and  this  cause  contributes  to 
injury,  such  act.  If  It  proximately  caused  In- 
Jury,  is  contributory  negligence,  and  precludes 
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recovery. — Craven  vs.  Central  Pac.  R.  Co.,  72 
Cal.  345,  847,  13  Pac.  Rep.  878;  Nasrle  vs.  Call- 
Cornia  S.  R.  Co.,  88  Cal.  86.  92.  26  Pac.  Rep. 
1106.  See  Campbell  vs.  Los  Ansreles  R.  Co.,  185 
CaL  187,  67  Pac  Rep.  50;  Dyas  vs.  Southern 
Pac.  Co.,  140  Cal.  296,  806,  73  Pac.  Rep.  972; 
Joyce  vs.  Los  Angeles  R.  Co.  (Cal.  July  S« 
1905);  Hooks  vs.  Alabama  &  V.  R.  Co.,  78  Miss. 
145,  166,  18  So.  Rep.  925;  Blevins  vs.  Atchison, 
T.  &  &  F.  R.  Co.,  3  Okla.  612,  622,  41  Pac  Rep. 
92. 
See  note  28  Am.  St.  Rep.  816. 

tSO.  Role  applies  tl&onffh  paaseaser  acts 
vpoB  rnnmrn^utlou  and  upon  assurance  of  safety 
by  defendant's  employee — Carr  vs.  Eel  River 
R,  Co.,  98  CaL  866,  872,  88  Pac  Rep.  118,  21 
U  R.  A.  864. 

See  note  17  Am.  St.  Rep.  429. 

SI.  If  effllffenee  of  parent  of  ehlld  of  tender 
years  will  defeat  recovery  by  personal  repre- 
sentative of  such  child. — Meeks  vs.  Southern 
Pac.  Co.,  52  Cal.  602,  606;  McQullken  vs.  Cen- 
tral Pac.  R.  Co.,  64  Cal.  463,  466,  2  Pac.  Rep. 
46;  Daly  vs.  Hins,  118  CaL  866,  369,  870,  46  Pac 
Rep.  698. 

See  monofirraphio  note  65  Am.  Dec  676,  678. 

SI.  Neirll*eBe«  of  strangor*  It  is  no  de- 
fense for  neerlifirent  carrier  as  agrainst  passen- 
ger, that  negrligence  or  trespass  of  third  party 
contributed  to  injury,  although  latter  acted 
Independently  of  carrier. — Croft  vs.  Northwest- 
em  8.  S.  Co.,  20  Wash.  176,  55  Pac.  Rep.  42. 

SS.     FROXiniATB    OAVSB    OF    AN    BTBNT 

must  be  understood  to  be  that  which,  in 
natural  and  continuous  sequence,  unbroken  by 
any  new  cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have  occurred. 
— ^Bosqui  vs.  Sutro  R.  Co.,  181  CaL  890,  897,  68 
Pac  Rep.  682. 

84.  Negligence  of  plalntlll  which  con- 
tributed as  proximate  cause  of  injury,  will 
prevent  recovery,  even  though  defendant  be 
guilty  of  negligence. — McQullken  vs.  Central 
Pac.  R.  Co..  64  CaL  468,  466,  2  Pac.  Rep.  46; 
Esrey  vs.  Southern  Pac.  Co.,  108  CaL  541,  544,- 
87  Pac.  Rep.  600;  Sego  vs.  Southern  Pac  Co., 
187  CaL  401,  407,  70  Pac  Rep.  279,  282. 

SB.  Degree  of  care  or  negilgenco  on  part 
of  defendant  becomes  Immaterial  whenever  it 
is  found  that  negligence  of  plaintiff — that  is, 
want  of  ordinary  care  on  his  part — ^proxi- 
mately contributed  to  his  injury  in  any  de- 
gree.— Tobln  vs.  Omnibus  C.  Co.  (CaL  Aug.  81, 
1893),  34  Pac.  Rep.  124.  See  Trousclalr  vs. 
Pacific  Coast  S.  a  Co.,  80  CaL  621,  526,  22  Pac 
Rep.  258;  Holmes  vs.  South  Pac.  C.  R.  Co..  97 
CaL  161,  170,  31  Pac.  Rep.  884. 

See  cases  cited  in  pars.  47,  48  this  note. 

SO.  Party  vrho  last  has  clear  opportunity  of 
avoiding  accident,  notwithstanding  negligence 
of  his  opponent.  Is  considered  solely  respon- 
sible.— Esrey  vs.  Southern  Pac  R.  Co.,  108  CaL 
541,  645,  37  Pac.  Rep.  600;  Wardlaw  vs.  Cali- 
fornia R.  Co.  (CaL  Dec.  23,  1895),  42  Pac.  Rep. 
1076,  1076.  See  Everett  vs.  Los  Angeles  C.  B. 
R.  Co.,  115  CaL  105,  114,  115,  127,  128,  48  Pac 
Rep.  207,  46  Pac.  Rep.  889,  84  L.  R.  A.  850;  Fox 
vs.  Oakland  C.  St.  R.  Co.,  118  CaL  65,  62,  63,  62 
Am.  St.  Rep.  216,  50  Pac.  Rep.  25;  Herbert  vs. 
Southern  Pac  Co.,  121  CaL  227,  282,  58  Pac 
Rep.  651. 


S7.  PBRSON  HATING  AGES  AND  FACUIj* 
TIBS  TO  UNDERSTAND  DANGERS  is  charged 
With  knowledge  of  them,  and  is  bound  to  act 
upon  that  knowledge  as  prudent  and  cautious 
men  would  under  like  circumstances. — Glas- 
cock vs.  Central  Pac  R.  Co.,  78  CaL  187,  141, 
14  Pac  Rep.  618;  Kenna  vs.  Central  Pac  R. 
Co.,  101  CSaL  26,  29,  86  Pac  Rep.  832;  Everett 
va  Lrf>s  Angeles  C.  E.  R.  Co.,  115  CaL  105, 
128,  43  Pac  Rep.  207,  46  Pac  Rep.  889,  84  xm 
R.  A.  850;  McGraw  vs.  Friend  &  T.  L.  Co.,  120 
CaL  674,  680,  62  Pac  Rep.  1004;  Clark  vs. 
Bennett,  128  CaL  275,  282,  66  Pac.  Rep.  908; 
Green    vs.    Southern    Pac.    Co.,    182    Cal.    264, 

267,  268,  64  Pac  Rep.  266;  Sego  vs.  Southern 
Pac  Co.,  187  CaL  405,  407,  70  Pac  Rep.  279; 
Green  vs.  Southern  CaL  R.  Co.,  188  CaL  1,  8, 
70  Pac  Rep.  926. 

VL  NEGLIGENCE  AND  CONTRIBUTORY 
NEGLIGENCE  — MIXED  QUESTIONS  OF 
LAW  AND  PACrr, 

68.  rr  IS  FUNCTION  OF  COURT  to  deter- 
mine whether  failure  to  exercise  utmost  care, 
and  care  which  an  extremely  cautious  person 
would  under  circumstances  have  exercised, 
constitutes  negligence,  while  Jury  is  to  deter- 
mine whether  such  care  had  in  fact  been  exer- 
cised.— ^Bosqui  vs.  Sutro  R.  Co.,  181  CaL  890, 
400,   63  Pac  Rep.  682. 

69.  COURT  HAS  NO  RIGHT  TO  USURP 
FUNCTIONS  Of  Jury  and  take  case  from  them 
where  evidence  is  such  that  Jury  has  right  to 
infer  negligence  therefrom. — Fox  vs.  Oakland 
a  St  R.  Co.,  118  CaL  66,  61,  62,  62  Am.  St 
Rep.  216,  60  Pac  Rep.  26;  Holloway  va  Pasa- 
dena &  P.  R.  Co.,  180  Cal.  177,  179,  62  Pac. 
Rep.  478;  Seller  va  Market  St.  R.  Co.,  139  CaL 

268,  271,  71  Pac  Rep.  1006,  14  Am.  Neg.  Rep. 
249. 

60.  MIXED  aUBSTIONS.  — Negligence  and 
contributory  negilgenco  present  mixed  ques- 
tions of  law  and  fact,  in  which  it  devolves 
upon  court  to  say,  as  matter  of  law,  what  is 
or  amounts  to  negligence,  and  upon  Jury  to 
determine,  as  matter  of  fact,  whether  or  not 
facts  warrant  imputation  of  negligence.^ 
Wardlaw  vs.  California  R.  Co.  (Cal.  Dec  28, 
1895),  42  Pac  Rep.  1075,  1076.  See  Maumus  vs. 
Champion,  40  Cal.  121,  124;  Meeks  vs.  Southern 
Pac.  R.  Co.,  52  CaL  602,  604;  Jamison  vs.  San 
Jose  &  S.  C.  R.  Co.,  65  CaL  593,  596;  Dufour 
vs.  Central  Pac.  R.  Co.,  67  CaL  319,  323,  7  Pac. 
Rep.  769;  Glascock  vs.  Central  Pac.  R.  Co., 
'78  CaL  137,  141,  14  Pac.  Rep.  518;  Long  vs. 
Coronado  R.  Co.,  96  CaL  269,  2/4,  81  fac.  Rep. 
170;  Redlngton  vs.  Pacific  P.  T.  C.  Co.,  107 
CaL  317,  324,  48  Am.  St  Rep.  132,  40  Pac.  Rep. 
482;  McCurrie  vs.  Southern  Pac.  Co.,  122  Cal. 
658,  560,  65  Pac.  Rep.  824;  Babcock  vs.  Los 
Angeles  T.  Co.,  128  CaL  178,  178,  60  Pac  Rep. 
780. 

See  note  48  Am.  St  Rep.  189. 

61*  Contributory  negligence  In  any  given 
ease  is  generally  question  for  Jury  to  pass 
upon  and  determine.  —  Glascock  vs.  Central 
Pac.  R.  Co.,  73  Cal.  187,  141,  14  Pac.  Rep. 
618;  Franklin  vs.  Southern  CaL  M.  R.  Co., 
85  Cal.  63,  70,  24  Pac.  Rep.  723;  Green  vs. 
Southern  Pac.  R.  Co.,  138  CaL  1,  3,  70  Pac.  Rep. 
926.  See  Schlerhold  vs.  North  Beach  &  M.  R. 
Co.,  40  CaL  447,  453;  Jamison  va  San  Jose  ft 
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8.  C.  R.  Co.,  56  Cal.  S98,  MacDouffall  vs.  Cen- 
tral R.  Co.,  68  Cal.  481;  McQuilken  yb.  Central 
Pac.  R.  Co.,  64  CaL  463,  464,  8  Pac.  Rep.  46; 
Mitchell  V8.  Southern  Pac.  R.  Co.,  87  Cal.  62, 
74,  25  Pac.  Rep.  245,  11  I*  R.  A.  180;  Morgran  vs. 
Southern  Pac  Co.,  95  Cal.  501,  506,  80  Pac.  Rep. 
601;  Daly  vs.  Hins,  118  Cal.  866,  869,  46  Pac. 
Rep.  698;  Finkeldey  vs.  Omnibus  C.  Co.,  114 
Cal.  28,  83,  45  Pac.  Rep.  996;  Holloway  vs. 
Pasadena  &  P.  R.  Co.,  130  Cal.  177,  179,  68 
Pac  Rep.  478;  City  of  Santa  Ana  vs.  Oild- 
macher,  188  Cal.  895,  398,  65  Pac  Rep.  888; 
Mansfleld  vs.  Eaffle  Box  St  Mfgr.  Co.,  186  Cal. 
622,  626,  69  Pac.  Rep.  425;  Seller  vs.  Market  St. 
P  Co.,  189  Cal.  268,  273,  72  Pac  Rep.  1006,  14 
A/n.  NefiT-  Rep.  849;  Merrifeld  vs.  Maryland 
G.  Q.  BC  Co.,  148  Cal.  54,  67,  76  Pac  Rep.  710; 
Barker  vs.  Central  Park  N.  &  B.  R.  Co.,  151 
N.  Y.  287,  242,  56  Am.  St.  Rep.  626,  629,  46 
N.  E.  Rep.  550,  35  L.  R,  A.  489;  Wall  vs.  Helena 
St  R.  Co.,  12  Mont  44,  50,  29  Pac  Rep.  721. 

See  ante  i  484  par.  16,  also  notes  55  Am.  Deo. 
666-670;  24  Am.  St.  Rep.  200,  and  monofirraphio 
notes  by  Robert  Desty,  7  Ik  R.  A.  118-115| 
8  L.  R.  A.  674. 

62.  WHBN  THERB  IS  NO  CONTROVE31ST 
AS  TO  FACTS,  and  Inference  of  negligrence  is 
irresistible  and  not  open  to  doubt  or  rational 
difference  of  opinion,  it  clearly  appearing: 
what  course  person  of  ordinary  prudence 
would  pursue  under  circumstances,  question 
of  neerlifirence  is  purely  one  of  law. — Flemmlngr 
vs.  Western  Pac.  R.  Co.,  49  Cal.  253,  257;  Per- 
nandes  vs.  Sacramento  City  R.  Co.,  52  Cal.  45, 
50.  See  Maumus  vs.  Champion,  40  Cal.  121, 
124;  Meeks  vs.  Southern  Pac  R.  Co.,  52  Cal. 
602,  604;  Jamison  vs.  San  Jose  &  S.  C.  R.  Co., 

55  Cal.  593,  596;  Dufour  vs.  Central  Pac.  R.  Co., 
67  Cal.  819,  828,  7  Pac  Rep.  769;  Glascock  vs. 
Central  Pac.  R.  Co.,  78  Cal.  187,  141,  14  Pac 
Rep.  518;  Fafirundes  vs.  Central  Pac  R.  Co., 
79  Cal.  97,  100,  21  Pac  Rep.  437,  8  L.  R.  A. 
824;  Trousclair  vs.  Paclflc  Coast  S.  S.  Co.,  80 
Cal.  521,  525,  22  Pac.  Rep.  258;  Overacre  vs. 
Blake.  82  Cal.  77,  88,  22  Pac.  Rep.  979;  Orcutt 
vs.  Pacific  C.  R.  Co..  85  Cal.  291,  298.  24  Pac 
Rep.  661;  Nasrie  vs.  California  S.  R.  Co., 
88  Cal.  86,  91,  25  Pac.  Rep.  1106;  Whalen  vs. 
Areata  A  M.  R.  R.  Co.,  92  Cal.  671,  28 
Pac.  Rep.  883;  "Long  vs.  Coronado  R.  Co., 
96  Cal.  269,  274,  81  Pac  Rep.  170;  Holmes 
vs.  South  Pac  C.  R.  Co.,  97  Cal.  161,  167, 
81  Pac.  Rep.  834;  Kenna  vs.  Central  Pac  R. 
Co.,  101  Cal.  26,  81,  86  Pac  Rep.  832;  Stephen* 
son  vs.  Southern  Pac.  Co..  102  Cal.  149,  34  Pac 
Rep.  618,  36  Id.  407;  Pepper  vs.  Southern  Pac 
Co..  105  Cal.  389,  899,  88  Pac  Rep.  974;  Van 
Praagr  vs.  Gale,  107  Cal.  442,  444,  40  Pac.  Rep. 
655;  Davis  vs.  Pacific  P.  Co.,  107  Cal.  563,  575. 
48  Am.  St.  Rep.  166,  40  Pac  Rep.  950;  Wardlaw 
vs.  California  R.  Co.  (Cal.  Dec.  28,  1896).  42 
Pac.  Rep.  1075,  1076;  Baddeley  vs.  Shea,  114 
Cal.  1.  7,  56  Am.  St.  Rep.  56,  60,  45  Pac.  Rep. 
990,  38  Ifc  R.  A.  747,  750;  Everett  vs.  Los  An- 
geles C.  B.  R.  Co..  115  Cal.  105,  123,  124,  48 
Pac.  Rep.  207.  46  Id.  889,  84  L.  R.  A.  850;  Fox 
vs.  Oakland  C.  St.  R.  Co..  118  Cal.  65,  61,  62 
Am.  St.  Rep.  216,  50  Pac  Rep.  25;  McQraw  vs. 
Friend  &  T.  L.  Co.,  120  Cal.  574.  579,  52  Pac 
Rep.  1004;  Clark  vs.  Bennett,  123  Cal.  275,  282, 

56  Pac.  Rep.  908;  Green  vs.  Southern  Pac.  Co., 
182  Cal.  254,  2B7,  258,  64  Pac.  Rep.  655;  Segro 
vs.    Southern    Pac.    Co.,    137    Cal.    405,    408,    70 


Pac  Rep.  279;  Green  vs.  Southern  Cal.  R.  Co., 
138  Cal.  1,  8,  70  Pac.  Rep.  926;  Seller  vs.  Mar- 
ket St  R.  Co..  139  Cal.  268.  271.  72  Pac.  Rep. 
1006,  14  Am.  Nesr.  Rep.  249.  Ala.  Woodward 
L  Co.  vs.  Jones,  80  Ala.  123,  128.  Ark.  St. 
Louis,  L  M.  &  S.  R.  Co.  vs.  Martin,  61  Ark. 
649,  556,  83  S.  W.  Rep.  1070.  N«v.  Bunting 
vs.  Central  Pac  R.  Co..  14  Nev.  861,  862.  N,  Y. 
Beisiesre  vs.  New  York  C  R.  Co.,  40  N.  Y.  9. 
Ores.  Walsh  vs.  Oreeron  R.  &  N.  Co.,  10  Greg. 
250,  259.  Fa.  Pittsburg  ft  C  R.  Co.  vs.  Mc- 
Clurs.  56  Pa.  St  294. 

See  notes  56  Am.  Dec  668;  8  Am.  St  Rep.  813; 
11  L.  R.  A.  887. 


68.  Only  where  dedactloa  to  be  draws  la 
Inevitably  tbat  of  BcipllffeBeey  court  Is  author- 
ized to  withdraw  question  from  jury. — Seller 
vs.  Market  St  R.  Co.,  139  Cal.  268,  271,  71  Pac. 
Rep.  1006,  14  Am.  Mesr.  Rep.  249. 

See  cases  in  par.  62  this  note. 

•4.  If  different  eonclnsloBS  can  be  ratloa- 
ally  drawn  where  there  is  no  conflict  in  evi- 
dence as  to  whether  or  not  one  was  nesllgrent, 
question  is  one  of  fact  for  jury. — Wilson  vs. 
Southern  Pac.  R.  Co.,  62  Cal.  164,  172;  Benson 
vs.  Central  Pac  R.  Co..  98  Cal.  45,  48,  82  Pac. 
Rep.  809;  McKune  vs.  Santa  Clara  V.  M.  A  Lb 
Co.,  110  Cal.  480,  484,  42  Pac  Rep.  980;  Fox 
vs.  Oakland  C.  St.  R.  Co.,  118  Cal.  55,  62,  62  Am. 
St.  Rep.  216,  50  Pac.  Rep.  25;  Herbert  vs. 
Southern  Pac  Co.,  121  Cal.  227,  229,  58  Pac. 
Rep.  651;  Seller  vs.  Market  St.  R.  Co.,  189  Cal. 
268.  271,  72  Pac  Rep.  1006,  14  Am.  Neer.  Rep. 
249. 

68.  FOR  PASSBNOER  TO  RIDB  IH  MOV- 
ING TRAIN — Arms  or  head  protrudlnip  firom 
ear  window  has  been  held  to  be  neerli^ence 
per  se  where  injury  results  from  coming:  in 
contact  with  obstacles  near  track.  —  Ala. 
Georgia  Pac.  R.  Co.  vs.  Underwood,  90  Ala. 
49.  24  Am.  St  Rep.  766.  8  So.  Rep.  116.  Ind. 
Indianapolis  R.  Co.  vs.  Rutherford.  29  Ind. 
82,  92  Am.  Dec  886.  Mass.  Todd  vs.  Old 
Colony  &  F.  R.  R.  Co..  85  Mass.  (8  Allen)  18, 
80  Am.  Dec.  49;  s.  c,  89  Mass.  (7  Allen)  207, 
88  Am.  Dec.  679.  Pa.  Pittsburg*  &  C.  R.  Co.  vs. 
McClurgr.   66   Pa.   St    294. 


•i.  Aet  of  keeplnir  bead  or  arms  extended 
front  vrlndoTT  of  movlnir  train  is  in  some  states 
not  necessarily  negrlisence  per  se.  and  question 
is  one  of  fact  for  Jury. — La.  KIrd  vs.  New  Or- 
leans &  N.  W.  R.  Co..  105  La.  Ann.  226.  29  So. 
Rep.  729.  Mo.  Barton  vs.  St  Louis  &  I.  M.  R. 
Co.,  52  Mo.  253.  14  Am.  Rep.  418.  S.  G.  Qulnn 
vs.  South  Carolina  R.  Co..  29  S.  C.  881.  7  S.  E. 
Rep.  614,  1  L.  R.  A.  682.  Tex.  Gulf  C.  &  a  F. 
R.  Co.  vs.  Danshank,  6  Tex.  Civ.  App.  885.  26 
8.  W.  Rep.  295.  "Wis.  Spencer  vs.  Milwaukee 
ft  P.  C  R.  Co..  17  Wis.  487.  84  Am.  Dec.  768. 

67.  PASSING  FROM  ONES  CAR  TO  AN- 
OTHER ON  MOVING  TRAIN  has  been  held  to 
be  negrllsrence  per  se. — ^Ala.  Hill  vs.  Blrmlnir- 
ham  U.  R.  Co.,  100  Ala.  447,  14  So.  Rep.  201. 
m.  Galena  &  C.  U.  R.  Co.  vs.  Tar  wood.  15 
111.  468.  Mass.  Snowden  vs.  Boston  &  M.  R. 
Co.,  151  Mass.  220,  24  N.  E.  Rep.  40.  N.  Y. 
Piper  vs.  New  York  Central  &  H.  R.  R.  Co., 
166  N.  Y.  224,  66  Am.  St  Rep.  659,  560,  60  N.  R 
Rep.   851,  41  Lu  R.  A.  724. 

68.  But  in  sreneral,  necessity  for  passing 
from  one  car  to  another  on  movinsr  train  has 
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also  been  held  to  be  question  for  Jury,  as  one 
of  fact. — Oa.  Cotchett  vs.  Savannah  St  T.  R. 
Co.,  84  Ga.  687,  11  S.  K  Rep.  658.  IlL  Hannibal 
&  St.  J.  R.  Co.  vs.  Martin,  111  111.  219.  Tex. 
Galveston,  H.  &  S.  A.  R.  Co.  vs.  Morris  (Tex. 
Civ.  App.  Jan.  26,  1901),  60  a  W.  Rep.  813. 
Va*  Chesapeake  &  O.  R,  Co.  vs.  Clowes,  98 
Va.  189,  24  S.  E.  Rep.  833.  "Wis.  Burt  vs. 
Douglas  County  St.  R.  Co.,  88  Wis.  229,  53 
N.  W.  Rep.  447,  18  L.  R.  A.  479. 

08.  Allffhtlnir  from  or  boardlntf  movliitf 
train  is  not  neerll^ence  per  se,  the  rule  beinff 
that  all  facts  and  circumstances  should  be  left 
to  jury  to  say  whether  danger  of  boarding 
train  when  in  motion,  or  alighting  therefrom, 
was  so  apparent  as  to  have  made  it  duty  of 
plaintiff  to  desist  from  attempt. — ^McQuilken 
vs.  Central  Pac.  R.  Co.,  64  Cal.  463,  466,  2  Pac. 
Rep.  46;  Carr  vs.  Eel  River  R.  Co.,  98  Cal.  366, 
374,  SS  Pac.  Rep.  218,  21  L.  R.  A.  854;  Raub 
vs.  Los  Angeles  T.  R,  Co.,  108  CaL  478,  476, 
87  Pac.  Rep.  874;  Finkeldey  vs.  Omnibus  C. 
Co.,  114  Cal.  28,  81,  45  Pac.  Rep.  996,  997; 
Babcock  vs.  L.OS  Angeles  T.  Co.,  128  Cal.  173, 
178,  60  Pac.  Rep.  780.  See  Qwu  Suber  vs. 
Georgia  C  &  N.  R.  Co.,  96  Ga.  42,  44,  28  &  E. 
Rep.  887.  Ind*  Louisville  &  N.  R.  Co.  vs. 
Espenscheid,  17  Ind.  App.  568,  669,  47  N.  E. 
Rep.  186.  Kan*  Atchison,  T.  &  S.  F.  R.  Co. 
va.  Hughes,  66  Kan.  491,  600,  40  Pac  Rep.  919. 

70.  PASSENGER  ON  CAR  STEP  OR  PLAT- 
FORM.— Where  plaintiff  takes  seat  on  steps 
or  stands  on  platform  of  moving  car,  question 
of  contributory  negligence  is  for  Jury  to  pass 
upon  under  all  circumstances. — Seigel  vs.  Ei- 
sen,  41  Cal.  109,  111;  Morgan  vs.  Southern  Pao. 
Co.,  96  Cal.  501,  506,  80  Pac.  Rep.  601;  McCur- 
rie  vs.  Southern  Pac.  Co.,  122  Cat.  668,  662,  66 
Pac  Rep.  324;  Holloway  vs.  Pasadena  &  P. 
R.  Co.,  130  Cal.  177,  180,  62  Pac.  Rep.  478;  City 
of  Santa  Ana  vs.  Glldmacher,  183  Cal.  896,  898, 
66  Pac.  Rep.  888.  See  Mansfield  vs.  Eagle  Box 
&  Mfg.  Co.,  136  Cal.  622,  626,  69  Pac.  Rep.  426; 
Seller  vs.  Market  St  R.  Co.,  189  CaL  268,  278, 
72  Pac  Rep.  1006,  14  Am.  Neg.  Rep.  249;  Merri- 
feld  vs.  Maryland  G.  Q.  M.  Co.,  148  Cal.  67, 
60,  76  Pac.  Rep.  710. 

See  ante  {484  note  pars.  6-20. 

71*  Cboosiag  betvreen  two  apparent  dan* 
gera. — If  railroad  company  places  passengers 
in  situations  apparently  so  dangerous  and  haz- 
ardous as  to  create  reasonable  apprehension  of 
peril  and  injury,  and  thereby  excite  their 
alarm  and  induce  them  to  make  efforts  to 
escape,  and  If  in  such  efforts  to  escape  they 
receive  personal  injuries,  it  Is  essentially  ques- 
tion of  fact  as  to  whether  or  not  plaintiff  was 
Justified,  in  view  of  all  surrounding  conditions, 
in  Jumping  from  train. — Mitchell  vs.  Southern 
Pac  R.  Co.,  87  Cal.  62,  74,  26  Pac  Rep.  246, 
11  L.  R.  A.  180;  Green  vs.  Paciflo  L.  Co.,  180 
Cal.  436,  438,  62  Pac  Rep.  747. 

See  notes  6C  Am.  Dec  674;  17  Am.  St.  Repi. 
426. 

72.  CONTRIBUTORT  NEGLIGENCE  IS  UL* 
TIMATE  FACT  resulting  from  other  facts  and 
circumstances  in  case,  and  is  to  be  ascertained 
upon  consideration  of  these  facts  and  circum- 
stances viewed  in  connection  with  respective 
relations  of  parties.  Issue  of  negligence  is 
so  dependent  upon  determination  of  contro- 
verted  facts  that   its  existence   must  be   left 


to  Jury  as  question  of  fact. — Raub  vs.  Los  An- 
geles T.  R.  Co.,  103  Cal.  473,  476,  87  Pac  Rep. 
874. 

78.  <^IJESTION  OF  NEGLIGENCE  Is  nearly 
always  one  of  fact  for  Jury. — Glascock  vs. 
Central  Pac  R.  Co.,  78  CaL  137,  141,  14  Pac. 
Rep.  618.  See  Schierhold  vs.  North  Beach  & 
M.  R.  Co.,  40  Cal.  447;  Flemmlng  vs.  Western 
Pac.  R.  Co.,  49  Cal.  263,  267;  Fernandes  vs. 
Sacramento  City  R,  Co.,  62  Cal.  45,  50;  Wilson 
vs.  Southern  Pac  R.  Co.,  62  CaL  164,  172,  173; 
Noyes  vs.  Southern  Pac.  R.  Co.,  92  CaL  285, 
291,  28  Pac  Rep.  288;  Morgan  vs.  Southern 
Pac.  Co.,  96  CaL  501,  606,  80  Pac.  Rep.  601; 
Benson  vs.  Central  Pac.  Co.,  98  CaL  45,  48,  82 
Pac  Rep.  809;  Stephenson  vs.  Southern  Pac. 
Co.,  102  CaL  148,  149,  84  Pac  Rep.  618,  86  Id. 
407;  Knight  vs.  Pacific  Coast  Stage  Co.  (CaL 
Dec  2,  1893),  84  Pac.  Rep.  868,  869;  Hansen 
vs.  Southern  Pac.  Co.,  105  CaL  379,  385,  38  Pac 
Rep.  957;  Yaeger  vs.  Southern  Cal.  R.  Co.  (CaL 
Dec.  9,  1897),  61  Pac  Rep.  190,  194;  Finkeldey 
vs.  Omnibus  C.  Co.,  114  CaL  28,  33,  46  Pac  Rep. 
996;  McCurrie  vs.  Southern  Pac.  Co.,  122  CaL 
668,  660,  66  Pac.  Rep.  824;  Babcock  vs.  Los  An- 
geles T.  Co.,  128  CaL  178,  178,  60  Pac  Rep.  780; 
Holloway  vs.  Pasadena  &  P.  R.  Co.,  130  CaL 
177,  179,  62  Pac  Rep.  478;  Seller  vs.  Market  St. 
R.  Co.,  189  CaL  268,  271,  72  Pac  Rep.  1006,  14 
Am.   Neg.   Rep.   249. 

VIL  DAMAGES  ARISING  FROM  NEGLI- 
GENCE—KINDS OF  — WHAT  DAMAGES 
RECOVERABLE. 

As  to  action  for  death  of  chUd  not  passenger^ 
see  Qode  Civ.  Proc  IS  376,  877. 

As  to  damagesy  measure  of,  for  death  of 
child  not  passenger,  see  post  f  8333  and  note. 

As  to  damages  arising  from  deviation  from 
rontey  delays,  ^te^  see  post  f  2104  and  note. 

As  to  damages  for  injuries  received  while 
waiting  for  train,  see   {3333   and   note. 

As  to  damages  for  wrongful  expulsion,  see 
post  I  2188  and  note. 

As  to  detrintent  caused  hy  breach  of  car- 
rier's obligation  to  accept  passengers,  etc, 
•ee  post  I  8316  and  note. 

As  to  discrimination  against  persons  on  ac- 
count of  race  or  color,  see  monographic  note 
11  Am.   St  Rep.  651. 

74.  CARRIER  IS  LIABLE  FOR  ALL  ACT- 
VAL  DAMAGE  resulting  from  malfeasance, 
negligence,  or  torts  of  his  servant  or  agent  In 
course  of  his  employment,  subject  to  limitation 
that  he  is  not  liable  for  torts  or  negligence  of 
his  agents  in  any  matter  beyond  the  scope  of 
his  agency  unless  he  expressly  authorized 
them  or  has  subsequently  ratified  them. — 
Turner  vs.  North  Beach  &  M.  R.  Co.,  34  Cal. 
694,  699.  See  Pleasants  vs.  North  Beach  & 
M.  R.  Co.,  84  Cal.  684,  690;  Kline  vs.  Central 
Pac.  R.  Co.,  87  Cal.  400,  408,  99  Am.  Dec.  282; 
Wade  vs.  Thayer,  40  CaL  678,  686;  Mendelsohn 
vs.  Anaheim  L.  Co.,  40  CaL  657,  661;  Warner 
vs.  Southern  Pac.  Co.,  118  CaL  106,  116,  116. 
64  Am.  St  Rep.  827,  884,  46  Pac  Rep.  187; 
Trabing  vs.  California  Nav.  &  L  Co.,  121  Cal. 
187-143,  68  Pac.  Rep.  644;  Graybill  vs.  De 
Young,  140  CaL  828,  829,  78  Pac  Rep.  1067. 
Iowa.  McKinley  vs.  Chicago  &  N.  W.  R.  Co., 
44  Iowa  814,  24  Am.  Rep.  748.  Me.  Goddard 
vs.  Grand  Trunk  R.  Co.,  67  Me.  202,  2  Am.  Rep. 
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S9.  S.  O.  Palmer  vs.  Columbia  &  A.  R.  Co., 
sac.  580,  698.  16  Am.  Rep.  760,  760.  Tex. 
Hays  vs.  Houston  Q.  N.  R.  Co..  46  Tex.  272, 
282;  Western  U.  Tel.  Co.  vs.  Brown.  68  Tex. 
170,  44  Am.  Rep.  610.  Fed.  Qulgley  vs.  Central 
Pac.  R.  Co.,  5  Sawy.  C.  C.  107,  20  J?'ed.  Cas.  138. 
See  note  62  Am.  Dec.  886;  69  Am.  St.  Rep. 
605-608. 

7B.  All  damages  sustained  as  effect  of  in* 
|nry  are.  In  le^al  contemplation,  sustained 
Immediately. — Treadwell  vs.  Whlttler.  80  CaL 
674,  681,  13  Am.  St.  Rep.  176,  22  Pac.  Rep.  266, 
6  L.  R.  A.  498. 

76.  DAMAGES  FOR  BREACH  OF  CON- 
TRACT in  actions  thereon  are  limited  to  di- 
rect pecuniary  loss. —  Jones  vs.  Steamship 
Cortes,  17  Cal.  487.  496,  79  Am.  Dec.  142.  See 
Western  U.  Tel.  Co.  vs.  Rogers,  68  Miss.  748, 
754,  24  Am.  St.  Rep.  302,  803,  9  So.  Rep.  823,  18 
L.  R.  A.  859;  Galveston.  C.  &  8.  F.  R.  Co.  vs. 
Levy,  59  Tex.  642.  547,  46  Am.  Rep.  269. 

See  note  44  Am.  St.  Rep.  488. 

77.  DAMAGES  FOR  BREACH  OF  COlf- 
TRACT,  and  not  for  injuries  sustained  by 
minor  child  of  plaintiff  on  return  to  station 
beyond  which  carrier  had  taken  them,  can  be 
allowed  where  injury  was  due  to  confusion 
and  frigrht  of  child  and  not  to  nesHffence  of 
defendant,  and  where  carrying  passenssr  be- 
yond proper  station  was  not  proximate  cause 
of  injury. — Benson  vs.  Central  Pac  Co.,  98  Cal. 
46,  61,  82  Pac  Rep.  809. 

7&  COMPENSATORY  DABIAGES.— Damaarcs 
recoverable  by  husband,  parent,  or  master  for 

negUgrent  injury  to  person  of  wife,  child,  or 
servant  are  strictly  limited  to  amount  fully 
compensatory  for  consequent  loss  of  services 
for  period  not  exceedlngr  minority  of  child, 
or  term  of  service  of  servant,  and  expenses 
which  plaintiff  has  incurred  in  consequence  of 
injury,  such  as  for  sursrical  attendance,  nurs- 
ingr.  and  like. — ^Morgran  vs.  Southern  Pac.  Co., 
96  Cal.  510,  620,  29  Am.  St.  Rep.  143.  30  Pac 
Rep.  603.  17  Lb  R.  A.  71.  See  Pepper  vs. 
Southern  Pac  Co.,  106  Cal.  889,  402,  88  Pac 
Rep.  974;  Lansre  vs.  Schoettler.  116  Cal.  888, 
892,  47  Pac  Rep.  139;  Harrison  vs.  Sutter  St. 
R.  Co.,  116  Cal.  166,  168.  47  Pac  Rep.  1019; 
Green  vs.  Southern  Pac.  Co.,  122  Cal.  563.  666, 
567.  66  Pac.  Rep.  677;  Keast  vs.  Santa  Ysabel 
G.  M.  Co.,  136  Cal.  256,  261,  68  Pac.  Rep.  771; 
Smith  vs.  Chicago,  M.  &  St.  P.  R.  Co.,  6  S.  D. 
683,  589.  62  N.  W.  Rep.  967,  28  U  R.  A.  673; 
Klepsch  vs.  Donald.  4  Wash.  436,  31  Am.  St. 
Rep.  936.  30  Pac.  Rep.  991;  Southern  Pac.  Co. 
vs.  Lafferty.  67  Fed.  Rep.  536;  In  re  Humboldt 
Ia  Mfff.  Assoc,  60  Fed.  Rep.  428,  444. 

70.  In  action  for  death  of  relative,  plain- 
tiff can  recover  only  for  pecuniary  loss 
suffered. — Morgran  vs.  Southern  Pac  Co..  9S 
Cal.  610,  616.  29  Am.  St.  Rep.  143,  80  Pac  Rep. 
603.  17  L.  R.  A.  71.  See  Pepper  vs.  Southern 
Pac.  Co..  105  Cal.  389,  402.  38  Pac  Rep.  974; 
Lansre  vs.  Schoettler,  116  Cal.  888.  892,  47  Pac. 
Rep.  139;  Harrison  vs.  Sutter  St.  R.  Co.,  116 
Cal.  166.  168,  47  Pac.  Rep.  1019;  Green  vs. 
Southern  Pac.  Co.,  122  Cal.  668.  567,  66  Pac 
Rep.  577;  Wales  vs.  Pacific  B.  M.  Co..  180  Cal. 
521.  623.  62  Pac  Rep.  932.  1120;  Southern  Pac 
Co.  vs.  Lafferty.  57  Fed.  Rep.  636,  648;  In  re 
Humboldt  L.  Mfff.  Assoc,  60  Fed.  Rep.  428,  444. 


See  notes  81  Am.  St.  Rep.  944;  62  Am.  St 
Rep.   316. 

80.     Loss     of     soelety,     comfort,     and     care 

suffered  through  bereavement  caused  by  negli- 
Sent  act  can  be  considered  only  for  purpose 
of  estimating  pecuniary  loss  suffered  by  plain- 
tiff throufirh  death  of  relative.  —  Langre  vs. 
Schoettler,  116  CaL  388.  47  Pac  Rep.  139;  Har- 
rison vs.  Sutter  St.  R.  Co..  116  Cal.  156.  47  Pac 
Rep.  1019;  Green  vs.  Southern  Pac.  Co..  122  Cal. 
663-667.  66  Pac.  Rep.  677;  Dyas  vs.  Southern 
Pac.  Co..  140  Cal.  296,  308.  73  Pac.  Rep.  972. 
See  Morgan  va  Southern  Pac.  Co..  96  Cal.  510. 
618,  29  Am.  St.  Rep.  148,  80  Pac.  Rep.  603» 
17  L.  R.  A.  71;  Pepper  vs.  Southern  Pac.  Co.; 
106  Cal.  389.  402.  38  Pac  Rep.  974;  Green  vs. 
Southern  Pac  Co.,  122  CaL  663.  567.  65  Pac 
Rep.  677;  Wales  vs.  Pacific  B.  M.  Co..  180  Cal. 
621,  624,  62  Pac  Rep.  932,  1120;  Keast  vs. 
Santa  Ysabel  G.  M.  Co..  136  CaL  256,  260,  261» 
66   Pac.   Rep.    771. 

Considerable  eontroveray  has  arisen  opoB 
anestion  as  to  l&ow  far  loss  of  soelety  snay  be 
regarded  in  assessins:  pecuniary  damases. 
Case  of  Beeson  vs.  Green  ML  G.  M.  Co.,  57  CaL 
20,  leading:  case  discussed  In  almost  all  cases 
upon  this  point,  held  that  the  followingr  in- 
struction upon  rule  for  assessment  of  damagres 
was  not  erroneous:  "The  court  Instructs  you 
that  If  your  verdict  shall  be  for  the  plaintiff, 
such  damagres  may  be  given  by  you  to  plaintiff 
as  under  all  circumstances  of  the  case  may  be 
Just.  And  in  determining  the  amount  of  such 
damagres,  you  have  the  rigrht  to  take  into  con- 
sideration the  pecuniary  loss,  if  any,  suffered 
by  this  plaintiff  in  the  death  of  said  Georgre 
Beeson.  by  beingr  deprived  of  his  support;  also 
the  relations  approved  as  existingr  between  the 
plaintiff  and  deceased  at  the  time  of  his  death, 
and  the  injury,  if  any,  sustained  by  her  by  the 
loss  of  his  society.*' 

The  decisions  since  the  Beeson  case  was  de- 
cided disclose  a  crradual  and  grrowlngr  un- 
certainty. For  example,  in  Pepper  vs.  South- 
ern Pac.  Co.,  supra,  the  following  Instruction 
was  declared  erroneous:  "That  the  measure  of 
damages  is  not  alone  the  pecuniary  loss  and 
injury  sustained  by  the  plaintiff  in  the  loss  of 
his  son,  but  in  assessing  the  damages  you 
may  in  addition  take  into  consideration  the 
loss.  If  any,  sustained  by  plaintiff  in  being  de- 
prived of  the  comfort,  society,  and  protection 
of  the  deceased  by  reason  of  his  death.  You 
are  not  to  take  into  consideration  sorrow, 
grief,  or  mental  suffering,  if  any,  occasioned 
by  the  death  of  decedent."  In  Wales  vs.  Pa- 
cific B.  M.  Co.,  supra,  the  following  Instruction 
as  to  measure  of  damages  was  held  erroneous: 
"You  are  to  ascertain  here  what  amount,  if 
any,  this  party  contributed  to  the  care  and 
support  of  the  plaintiff  here,  his  mother;  not 
the  amount  which  he  earned,  but  the  amount 
which  he  contributed  to  her  support  and  care 
And  in  estimating  that  amount,  you  may  take 
Into  consideration  his  health,  physical  ability 
to  labor,  and  his  habits.  And  in  addition  to 
that  the  law  has  also  said  that  you  may  award 
damages  in  compensation  for  the  loss  of  hia 
society." 

The  court,  in  passing  upon  this  instruction, 
said:  "When  a  Jury  is  told  that  In  making  up 
a  verdict  they  may  award  damages  in  compen- 
sation for  loss  of  the  society  of  the  deceased*. 
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It  can  only  mean,  what  the  langrnagre  bo  plain- 
ly imports,  that  damaeres  may  be  awari^ed  for 
the  mere  loss  of  society  regardless  of  any 
actual  pecuniary  loss." 

Beatty,  C.  J.,  dissented  from  this  opinion  in 
Wales  vs.  Pacific  E.  M.  Co.,  supra,  upon  au- 
thority of  case  of  Beeson  vs.  Green  Mt.  G.  IS, 
Co.,  57  Cal.  20,  and  in  his  dissenting:  opinion 
says:  "If  the  doctrine  of  that  case  [Beeson 
vs.  Green  Mt.  G.  M.  Co.,  supra]  is  to  be  wholly 
set  aside,  I  think  it  should  be  done  by  the 
court  in  bank  plainly  and  unequivocally,  so 
that  hereafter  the  superior  courts  may  have 
soxi^e  certain  cruide  in  ffivingr  instructions  as 
to  elements  of  damasre  in  cases  of  this  charac- 
ter. In  the  Beeson  case  it  was  held  that  in 
estimatinfT  the  pecuniary  damasres  to  plaintiff, 
the  Jury  could  consider  two  elements — loss  of 
support  and  loss  of  society — and  an  instruc- 
tion of  the  trial  court  to  that  efCect  was  sus- 
tained. In  this  case  the  instruction,  for  the 
ffiviner  of  which  the  Judgrment  Is  reversed, 
states  the  same  identical  proposition,  and 
nothings  more.  In  this  respect  it  differs  in  the 
same  way  and  to  the  same  extent  that  the 
Beeson  case  differs  from  the  cases  cited  as 
authority  in  the  opinion  of  the  court.  In  every 
one  of  those  cases  it  was  held,  and  with  some 
reason,  that  the  instruction  complained  of  told 
the  Jury  in  addition  to  pecuniary  damagres  to 
plaintiff  they  could  award  damagres  for  the 
loss  of  society.  The  charge  here  does  not  bear 
such  a  construction.  It  merely  tells  the  Jury 
what  the  two  elements  of  damage  in  such 
cases  are." 

Since  the  decision  In  Wales  vs.  Pacific  E.  M. 
Co.,  supra,  the  same  question  was  considered 
in  Keast  vs.  Santa  Ysabel  G.  M.  Co.,  136  CaL 
256,  260,  68  Pac.  Rep.  771,  also  in  Dyas  vs. 
Southern  Pac.  Co.,  140  Gal.  296,  808,  78  Pac 
Rep.  972,  and  the  doctrine  stated  that  loss  of 
comfort  and  society  might  be  considered  in 
estimating  pecuniary  damages  only,  but  that 
damages  for  such  loss  of  comfort  and  society, 
separate  and  distinct  from  pecuniary  damages, 
are  not  allowable. 

81.  DAMAGES  SUFFERED  BT  PARENT 
FOR  LOSS  OF  SOCIETY  of  Son  are  not  recov- 
erable.— Wales  vs.  Pacific  E.  M.  Co.,  130  Cal. 
621,  523,  62  Pac.  Rep.  982,  1120.  See  discussion 
of  this  and  other  cases  upon  question  of  con- 
sidering loss  of  society  as  element  in  awarding 
pecuniary    damages    in    preceding    paragrraph. 

83.    nonnow,  grief,  and  biental  an« 

617ISH  caused  by  death  are  not  elements  of 
damage  for  pecuniary  loss  suffered  by  per- 
sonal representative  on  account  of  death  of 
relative. — ^Munro  vs.  Pacific  C.  D.  A  R.  Co., 
84  Cal.  515,  625,  18  Am.  St.  Rep.  248,  24  Pac 
Rep.  803;  Morgan  vs.  Southern  Pac.  Co.,  95 
Cal.  610,  516,  29  Am.  St.  Rep.  143,  80  Pac.  Rep. 
603,  17  lb  R.  A.  -71.  See  Beeson  vs.  Green  Mt. 
G.  M.  Co.,  57  Cal.  20,  88;  Cleary  vs.  City  R.  Co., 
76  Cal.  240,  241,  18  Pac.  Rep.  269;  Dyas  vs. 
Southern  Pac  Co.,  140  CaL  296,  808,  78  Pac 
Rep.   972. 

See  par.  80  this  note,  and  discussion  of  cases 
on  question  of  damages  and  measure  thereof. 

88.  Damanres  for  mental  angnlah  are  recov- 
erable in  action  against  common  carrier.— 
Falrchlld  vs.  California  S.  Ca,  18  CaL  599,  601* 

See  par.  80  this  note. 


84.  Damage  for  death  of  child,  probable 
value  of  services  of  deceased  until  majority  is 
attained,  considering  cost  of  support  and 
maintenance  during  early  and  helpless  part  of 
life. — Morgan  vs.  Southern  Pac.  R.  Co.,  95  Cal. 
610,  516,  29  Am.  St.  Rep.  143.  80  Pac.  Rep.  603, 
17  L.  R.  A.  71.  See  Lange  vs.  Schoettler,  116 
Cal.  888,  892,  47  Pac.  Rep.  139;  Fox  vs.  Oakland 
C.  St.  R.  Co..  118  CaL  66,  68,  68  Am.  St.  Rep. 
216.   60  Pac   Rep.   25. 

See  note  62  Am.  St  Rep.  222. 

85.  PERSON  INJURED  IN  MARINE  ACCI- 
DENT  is  entitled  to  recover  damages  in  such 
amount  as  will  compensate  him  for  his  pain 
and  suffering,  expense  incurred,,  and  for  value 
of  time  lost  by  him  in  consequence  of  his  in- 
juries.— ^In  re  California  Nav.  &  Impr.  Co.,  110 
Fed.    Rep.    670. 

86.  GENERAL  DAMAGES  are  such  as  nec- 
essarily result  from  act  complained  of. — Tread- 
well  vs.  Whittier,  80  CaL  674,  579.  13  Am.  St. 
Bep.  175,  22  Pac  Rep.  266,  6  L.  R.  A.  498. 

87.  A  PASSENGER  CANNOT  RECOVER 
DAMAGES  UPON  REFUSAL  TO  PAY  after 
fare  is  demanded,  upon  being  told  that  ticket 
had  expired,  and  upon  demand  for  usual  fare 
for  remainder  of  Journey.— Drew  vs.  Central 
Pac  R.  Co.,  61  Cal.  426,  429. 

8&  PASSENGER  VOLUNTARILY  TERMI- 
NATING TRIP  while  being  removed  from  one 
car  to  another,  and  not  receiving  return  ticket 
money,  must  make  claim  for  return  of  ticket 
money,  and  not  for  damages  for  being  put 
off. — Wright  vs.  California  Cent  R.  Co.,  78 
CaL  860,  865,  20  Pac.  Rep.  740. 

As  to  expulstoB  from  cars^  eite^  and  damages 
recoverable  therefor,  see  post  I  2188  and  note. 

88.  SPECIAL  DAMAGES  are  natural  conse- 
quences of  act  complained  of,  though  not  nec- 
essarily resulting  from  it.  —  Treadwell  vs. 
Whittier,  80  CaL  674,  679,  18  Am.  St  Rep.  175, 
22  Pac  Rep.  266,  6  I^  R.  A.  498. 

•0.  SPECULATIVE  DAMAGES* — In  action 
against  defendants  as  common  carriers  of 
passengers  upon  contract  to  carry  plaintiff 
from  New  Orleans  to  San  Francisco  it  cannot 
be  said  that,  in  action  for  damages,  measure 
thereof  would  be  wages  of  good  bookkeeper 
at  existing  rate  in  San  Francisco,  it  appearing 
that  plaintiff  was  such,  and  able-bodied  work- 
ing man,  during  detention  of  plaintiff  and  ser- 
vant at  ports  en  route.^Yonge  vs.  Pacific  Mail 
a  &  Co.,  1  CaL  868,  864.  See  Muldrow  vs. 
Norris,  2  CaL  74,  78,  56  Am.  Dec.  818;  Hansley 
vs.  James vlUe  &  W.  R.  Co.,  115  N.  C.  602,  609, 
44  Am.  St  Rep.  474,  480,  483,  20  a  E.  Rep.  628, 
82  L.  R.  A.  648;  Turner  vs.  Great  N.  R.  Co.,  16 
Wash.  213,  226,  66  Am.  St  Rep.  888,  46  Pac 
Rep.  248. 

•1.  VINDICTIVE  DAMAGES.  —  Carrier  Is 
mot  liable  for  vindictive  damages  or  *'smart 
nkoneTf**  unless  he  has  either  authorized  ma- 
licious  act  of  servant  beforehand,  or  ratified 
It  afterward. — ^Warner  vs.  Southern  Pac.  Co., 
118  CaL  10b,  111,  54  Am.  St  Rep.  827.  45  Pac 
Rep.  187.  See  Trablng  vs.  California  Nav.  & 
Impr.  Co.,  121  CaL  187,  141,  68  Pac  Rep.  644. 

See  note  69  Am.  St  Rep.  605. 

82.  Doctrine  of  vindictive  damages  Is  based 
on   theory   that   person   himself   who  Is   sued 
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has  been  guilty  of  recklessness  or  wilfulness 
amounting  to  criminality,  which  should  be 
punished  for  ffood  of  society  and  as  warning 
to  individual.— Warner  vs.  Southern  Pac.  Co., 
lis  Cal.  105.  112,  64  Am.  St.  Rep.  827,  45  Pac 
Hep.  187.  See  Trablng  vs.  California  Nav.  & 
Impr.  Co.,   121  Cal.   137,  141,  58  Pac.  Rep.   644. 

See  monogrraphic  note  59  Am.  St.  Rep.  605. 

As  to  exemplary  or  vindictive  damages  gen- 
erally, see  post  8  3294  and  note. 

VIII.     REMEDIES— PLEADING     AND     PRAC- 
TICE. 

As  to  admission  of  testimony  of  physicians 
^r  sargeons  in  case  of  injury  due  to  negli- 
gence of  carrier,  see  Code  Civ.  Proc  1 1881 
subd.  4  and  note. 

As  to  admissions  made  as  affecting  liability 
for  negligence^  see  Code  Civ.  Proc.  f  1870  subd. 
2  and  (2061  subd.  4  and  notes. 

As  to  complaint  In  action  for  damages  for 
wrongful  expulsion,  see  post  f  8188  and  note. 

As  to  damages  for  death  of  person  not  m 
minor,  and  recovery  thereof  by  personal  repre- 
sentative, see  Code  Civ.  Proc  f  877  and  note. 

As  to  parol  agreement  to  Tary  eoatract  of 
carrier,  see  monographic  note  66  Am.  St.  Rep. 
663. 

As  to  right  of  heirs  or  personal  representa- 
tives to  maintain  action  for  damages  against 
person  causing  death  of  another  through 
wrongful  act  or  neglect,  see  Code  Civ.  Proo. 
{377   and  note. 

As  to  statute  of  limitations  respecting  no- 
tions based  npon  negllgencey  see  Code  Civ. 
Proc.  Si  339,  468  and  notes. 

As  to  stlpnlatlona  llnaltlng  tln&e  of  bringing 
action,  see  monographic  note  18  Am.  St.  Rep. 
785. 

As  to  saffldency  of  complaint  to  Impose 
upon  defendant  liability  for  entire  route  where 
be  holds  himself  out  as  carrier  beyond  his  own 
lines,  see  post  S  2174  and  note. 

08.  ACTIONS — choice:  OF.>-For  breach  of 
contract  party  Injured  may  sue  in  tort  instead 
of  upon  contract.  —  Sheldon  vs.  Steamship 
Uncle  Sam,  18  Cal.  626,  534,  79  Am.  Dec.  193. 

See  note  69  Am.  St.  Rep.  469. 

04.  All  actions  under  onr  practice  may  be 

properly  termed  actions  on  the  case. — ^Jones 
vs.  Steamship  Cortes,  17  Cal.  487,  498,  79  Am. 
Dec.   142. 

05.  Statute  makes  no  distinction  in  nuittem 
of  form  between  actions  of  contract  and  those 
of  tort,  and  relief  is  administered  without 
reference  to  technical  and  artificial  rules  of 
•common  law  upon  this  subject.  Different 
causes  of  action  may  be  united  in  same  com- 
plaint, and  only  restrictions  upon  pleader  in 
this  respect  are  those  imposed  by  statute- 
Jones  vs.  Steamship  Cortes,  17  CaL  487,  497, 
79  Am.  Dec.  142;  Pflster  vs.  Dascey,  66  Cal. 
408,  405,  4  Pac.  Rep.  898;  Rogers  vs.  Duhart, 
-97  Cal.  500,  604,  32  Pac.  Rep.  570;  Sloane  vs. 
Southern  Cal.  R.  Co.,  Ill  Cal.  668,  677,  44  Pac. 
Rep.  320.  32  L.  R.  A.  198. 

00.     Frlgbt  as  proximate  eanso  of  Injury.— 

Where  train  passed  beyond  alighting  station, 
and  thereby  passenger  Is  required  to  get  back 
by  other  means,  he  will  be  entitled  to  ac- 
tion and  to   recovery  of  damages,  but  where 


not  left  in  position  of  danger,  and  his  minor 
child  is  Injured  by  another  train  of  defendant, 
on  return  to  station,  it  appearing  that  such 
injury  was  due  to  confusion  and  fright  of 
child,  and  not  to  any  negligence  of  defendant, 
and  that  carrying  passenger  beyond  proper 
station  was  not  proximate  cause  of  Injury, 
carrier  is  liable  only  for  damages  for  breacn 
of  contract,  and  not  for  injuries  sustained  by 
child  on  return  to  station. — ^Benson  vs.  Central 
Pac.  Co.,  98  Cal.  45,  51,  32  Pac.  Rep.  809. 

07«  Contraet  made  through  connecting  car- 
rier.— ^Action  vras  properly  brought  against 
defendant  for  breach  of  contract,  where  ad- 
mission of  defendant  shows  that  contract  was 
made  through  another  carrier  by  defendant's 
authority. — Lundy  vs.  Central  Pac  R.  Co.,  66 
Cal.  191,  193,  56  Am.  Rep.  100,  4  Pao.  Rep.  1193. 

08.  Married  wonuin  must  Join  husband  in 
action  for  injury  done  to  her  person  through 
tortious  act  of  carrier. — Sheldon  vs.  Steamship 
Uncle  Sam,  18  Cal.  526,  538,  79  Am.  Lrec.  198; 
Matthew  vs.  Central  Pac  R.  Co.,  68  Cal.  450, 
451;  Baldwin  vs.  Second  St.  a  R.  Co.,  77  Cal. 
390.  392,  19  Pac  Rep.  644. 

See  notes  82  Am.  Dec  678;  69  Am.  St.  Rep. 
467. 

00.  Personal  representative  can  recover 
only  for  pecuniary  loss  suffered  by  plaintiff 
on  account  of  death  of  relative. — Morgan  vs. 
Southern  Pac.  Co..  95  Cal.  510,  516,  29  Am.  St. 
Rep.  148,  80  Pac.  Rep.  603,  17  L.  R.  A.  71. 

100.  For  tortious  Injury.— Where  act  pro- 
ducing Injury  Is  tortious  It  may  be  so  treated 
for  all  remedial  purposes. — Sheldon  vs.  Steam- 
ship Uncle  Sam,  18  Cal.  626,  638,  79  Am.  Dec 
198. 

101.  BURDBN  OF  PROOF — ^Alllrmatlve  de- 
fense.— Defense  that  injury  resulted  from 
some  unavoidable  accident  or  from  some  cause 
beyond  power  of  human  care  and  foresight 
to  prevent,  is  affirmative  one  which,  under 
rule  as  to  burden  of  proof,  defendant  is  re- 
quired to  establish  by  preponderance  of  evi- 
dence, as  in  any  other  affirmative  defense. — 
Boyce  vs.  California  Stage  Co.,  25  Cal.  460; 
Lawrence  vs.  Green,  70  Cal.  417,  69  Am.  Rep. 
428,  11  Pac.  Rep.  760;  Treadwell  vs.  Whittler, 
80  Cal.  574.  588,  13  Am.  St.  Rep.  175.  22  Pac. 
Rep.  266,  6  L.  R.  A.  498;  Bush  vs.  Barnett,  96 
Cal.   202,   204.   81   Pac   Rep.   2. 

lOa.  After  proof  of  Injury  to  passenger  on 
ear  of  common  carrier,  burden  of  proof  is  cast 
on  carrier  that  injury  was  occasioned  by  In- 
evitable casualty  or  some  other  cause  which 
human  care  and  foresight  could  not  prevent, 
or  by  contributory  negligence  of  plaintiff.— 
Tompkins  vs.  Clay  St  R.  Co.,  66  Cal.  163,  166, 
4  Pac  Rep.  1166;  Bush  vs.  Barnett.  96  Cal.  202, 
204,  81  Pac.  Rep.  2;  Yaeger  vs.  Southern  CaL 
R.  Co.  (Cal.  Dec  9,  1897),  61  Pac  Rep.  190, 
194;  McCurrie  vs.  Southern  Pac.  Co.,  122  Cal. 
668,  662,  66  Pac.  Rep.  324;  Bosqul  vs.  Sutro  R. 
Co.,  181  CaL  890,  63  Pac  Rep.  682;  Osgood  vs. 
LiOS  Angeles  T.  Co.,  187  Gal.  280,  288,  284,  92 
Am.  St.  Rep.  171,  70  Pac  Rep.  169;  Boone  vs. 
Oakland  T.  Co.,  189  Cal.  490,  494,  78  Pac  Rep. 
248. 

108.  Arises  when  passenger  attempting  to 
alight  at  station  is  Injured  by  sudden  and 
unannounced  starting  of  train. — ^Raub  vs.  Los 
Angeles  T.  R.   Co.,   108   Cal.   478,   476,   S7  Pae 
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ReiK  874.  See  Boone  vb.  Oakland  T.  Co.,  180 
CaL  490.  494,  78  Pac.  Hep.  243. 

104.  Upon  proof  of  Injury  by  breaking  of 
eleTifttor  macblnery  by  which  plaintiff  is  car* 
ried,  and  that  such  machinery  was  under  con- 
trol and  management  of  defendant,  burden  is 
then  thrown  on  defendant  to  show  that  he 
was  not  ffuilty  of  ne^llffence,  and  if  such 
proof  is  not  rebutted  or  disproved,  plaintiff  is 
entitled    to    recover. — Treadwell    vs.    Whlttler, 

80  Cal.  574,  683,  18  Am.  St  Rep.  175.  22  Pac 
Rep.  266,  5  L.  R.  A.  498.  See  Lawrence  vs. 
Green.  70  Cal.  417,  59  Am.  Rep.  428,  11  Pac 
Rep.  750;  Mitchell  vs.  Southern  Pac.  R.  Co., 
87  Cal.  62,  72,  25  Pac  Rep.  246,  11  L.  R.  A.  130; 
Bush  vs.  Barnett,  96  Cal.  202,  204,  81  Pac.  Rep. 
2;  McCurrie  vs.  Southern  Pac  Co.,  122  CaL 
658,  662,  55  Pac  Rep.  824;  Budd  vs.  United 
Carriage  Co.,  25  Greg.  314.  823.  86  Pac.  Rep.* 
660,  27  L.  R.  A.  279;  Ellis  vs.  Waldron,  19  R.  L 
369.  871,  83  AtL  Rep.  869;  Patterson  vs.  San 
Francisco  &  S.  M.  B.  R.  Co.    (June  20,  1905), 

81  Pac  Rep.  681. 

105.  IVhere  Injury  la  admitted  and  derail- 
ment and  overturnlngr  of  cars  are  undisputed 
facts,  and  there  is  evidence  tending:  to  show 
that  at  time  of  accident  train  was  running  at 
an  unusual  and  dangerous  speed,  held  suffi- 
cient showing:  to  throw  upon  defendant  burden 
of  proving:  that  Injury  was  not  caused  by  any 
want  of  care  on  its  part. — ^Mitchell  vs.  South- 
ern Pac.   R.   Co.,   87   Cal.   62,   72,   85   Pac   Rep. 

245,  11  li.  R.  A.  130.  See  Boyce  vs.  California 
Stagre  Co.,  26  Cal.  460;  Lawrence  vs.  Green,  70 
Cal.  417,  69  Am.  Rep.  428,  11  Pac  Rep.  750; 
Treadwell  vs.  Whlttler,  80  CaL  674,  18  Am.  St. 
Rep.  175,  22  Pac  Rep.  266,  6  L.  R.  A.  498. 

106.  NevliKencc — Burden  of  proof  is  on 
plaintiff  to  establish  negligrence  on  part  of 
defendant,  and  he  must  prove  negrllgrence  by 
preponderance  of  evidence. — Mitchell  vs.  Cen- 
tral  Pac  R.  Co.,  87   Cal.   62,   72,  25   Pac.  Rep. 

246.  11  L.  R.  A.  130;  Boone  vs.  Oakland  T.  Co., 
139  CaL  490,  494,  78  Pac  Rep.  248;  Patterson 
vs.  San  Francisco  &  S.  M.  E.  R,  Co.  (Aug:.  11, 
1905),  81  Pac  Rep.  681;  French  vs.  Pacific 
E.  R.  Co.  (Augr.  11,  1906),  1  CaL  App.  Deo. 
801,  802. 

107.  BURDEN  OF  PROVING  WANT  OF 
NEGLIGENCE  after  prima  facie  case  of  plain- 
tiff is  made  out.  is  cast  on  defendant. — Boyce 
vs.  California  Stagre  Co.,  25  CaL  460.  468;  Pat- 
terson vs.  San  Francisco  &  S.  M.  E.  R.  Co. 
(June  20,  1906),  81  Pac  Rep.  681. 

108.  Assessment  of  damases  for  ncsUsence. 
— Courts  cannot  attempt  to  fix  any  precise 
rule  for  ascertainingr  what  is  Just  compensa- 
tion for  damages,  but  from  necessity  of  the 
case  leave  assessment  of  damagres  to  Judgrment 
of  Jury. — Lee  vs.  Southern  Pac.  R.  Co.,  101 
CaL  118,  86  Pac  Rep.  672;  Howland  vs.  Oak- 
land a  a  R.  Co.,  110  CaL  618,  628,  42  Pac  Rep. 
988. 

100.  GENERAL  DAMAGES. — Defendant  Is 
presumed  to  be  aware  of  damagres  which  nec- 
essarily result  from  act  done. — ^Treadwell  vs. 
Whlttler,  80  Cal.  674,  679,  18  Am.  St.  Rep.  175, 
22  Pac  Rep.  266,  6  L.  R.  A.  498. 

110.  Extent  of  damacos  Is  Iwrao  of  fkct^^ 
Morgan  vs.  Southern  Pac  Co.,  96  CoL  601,  609, 
80  Pac  Rep.  601. 
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111.  General  damaares  may  be  proved  under 
ad  damnum  clause  or  gr^neral  allegratlon  of 
damages. — ^Treadwell  va  Whlttler,  80  CaL  674, 
679,  18  Am.  St.  Rep.  176,  22  Pac  Rep.  266,  5 
L.  R.  A.  498. 

112.  DAMAGES  RESULTING  FROM  SAMIQ 
WRONG  are  ordinarily  Inseparable;  so  where 
party  recovers  Judgment  against  one  carrier 
for  injuries  sustained,  obtains  Judgment  and 
Judgment  is  satisfied,  it  Is  conclusive  presump- 
tion that  party  has  received  full  compensation 
for  all  damages  sustained,  and  action  against 
another  carrier  for  same  cause  cannot  be  main- 
tained.— Tompkins  vs.  Clay  St.  R.  Co.,  66  CaL 
163,  166,  4  Pac  Rep.  1166.  See  Dawson  vs. 
Schloss,  98  CaL  194,  199,  29  Pac.  Rep.  81;  Butler 
vs.  Ashworth,  110  CaL  614.  619,  42  Pac.  Rep.  386; 
Chetwood  vs.  Bank,  118  CaL  414,  427,  45  Pac. 
Rep.  704;  Seither  va  Philadelphia  T.  Co.,  125 
Pa.  St  897,  11  Am.  St.  Rep.  906,  17  AtL  Rep. 
888,  4  L.  R.  A.  64. 

lis.  EVIDENCE. — Comparison  of  handwrit- 
ing of  plaintiff  at  time  of  receiving  his  in- 
juries with  his  handwriting  at  time  of  trial 
in  order  "to  show  nervous  condition  of  witness 
at  time  of  accident"  is  not  admissible. — Oul- 
zoni  vs.  Tyler,  64  CaL  834,  386,  30  Pac  Rep.  981. 

114,  That  control  and  management  of 
steamer  were  transferred  to  another  is  admis- 
sible upon  issue  of  defendant's  negligence.— 
Gulzoni  vs.  Tyler,  64  CaL  833,  885,  80  Pac  Rep. 
981.  See  Smith  vs.  Belshaw,  89  Cal.  427,  431, 
26  Pac  Rep.  884;  Quint  vs.  Dlmond,  135  CaL 
672,  674,  67  Pac  Rep.  1034;  The  Barnstable,  181 
U.  S.  464,  468,  bk.  46  Lu  ed.  964,  967,  21  Sup.  Ct. 
Rep.  684. 

lis.     Condlttoa    as    to    aAneneo    or    poverty 

Of  injured  party  at  time  of  suffering  injury 
complained  of  cannot  affect  responsibility  of 
defendant  responsible  for  results  of  his  negli- 
gence.— Green  vs.  Southern  Pac  Co.,  122  Cal. 
663,  665,  56  Pac.  Rep.  677.  See  Green  vs.  Los 
Angeles  T.  R.  Co.,  148  CaL  81,  44,  101  Am.  St. 
Rep.  68,  76  Pac  Rep.  719. 

116.  THE  DECLARATIONS  OF  PLAINTIFF 
MADE  AFTER  ACCIDENT  as  to  whether  he 
blamed  anybody  on  boat  for  injuries  received 
are  admissible  in  evidence  for  the  defense. — 
Gulzoni  vs.  Tyler,  64  Cal.  884,  836.  30  Pac.  Rep. 
981  (Thornton,  J.,  dissents  as  to  this  point,  but 
concurs  In  main  opinion,  ground  of  dissent 
being  that  remark  made  several  hours  after 
happening  of  an  event  by  which  plaintiff  was 
injured  is  not  admission  of  fact,  but  was  mere 
inference  or  opinion  drawn  from  number  of 
facts  based  not  on  plaintiff's  knowledge  of 
facts  touching  manner  in  which  he  was  hurt, 
but  upon  statement  of  others  which  might  not 
have  been  true);  Smith  vs.  Whlttler,  95  CaL 
279,  297,  898,  80  Pac  Rep.  629.  See  Holman  vs. 
Boston  Lb  &  S.  Co.,  80  Colo.  7,  12,  86  Pac.  Rep. 
797,   799. 

117.  EVIDENCE* — Declarations  of  agent  as 
to  ncgUgeneo  bind  principal  when  they  are 
part  of  res  gestee. — Garfield  vs.  Knight's  Ferry 
&  T.  Mt  W.  Co.,  14  Cal.  86,  87.  Bee  Beasley 
vs.  San  Jose  F.  P.  Co.,  98  CaL  888,  88  Pac  Rep. 
486;  Birch  vs.  Hale,  99  CaL  899,  801,  88  Pac 
Rep.  1088. 

See  notes  IS  Am.  Dec  826;  S4  Am.  Dec  808t 
70  Am.  Dec  666. 
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lis.  Declaration  aKalast  InterMt.  —  State- 
ment by  plaintiff  after  accident  that  it  was  un- 
avoidable, and  which  purported  to  exonerate 
defendant  from  blame  and  from  liability  for 
damafire  is  not  conclusive  upon  rifirht  of  action) 
such  statement  is  relevant  upon  issue  of  lla- 
bijiiiy,  and  at  most  only  admission  upon  plain- 
tiff's part  which  he  Is  at  liberty  to  explain.— 
Bush  vs.  Barnett,  96  Cal.  202,  205,  81  Pac.  Rep. 
2.  See  Smith  vs.  Whittier,  96  Cal.  279,  SO  Pac 
Rep.    529. 

119.  DBCLARATIOBT  AGAINST  INTBRBST 
does  not  constitute  proof  of  liability. — Smith 
vs.  Whlttler.  95  Cal.  279,  296,  SO  Pac.  Rep.  629. 

120.  DECLARATIOBT  AOAIN9T  INTBREST 
— Bxplamatloii. — Statement  of  party  asrainst 
whom  claim  is  made  that  be  is  willing: 
to  settle  claim  is  declaration  by  him  agrainst 
interest,  and  makingr  such  admission  and  its 
explanation  are  relevant  facts  to  issue  of  lia- 
bility.—Smith  vs.  Whlttler.  96  Cal.  279,  297,  80 
Pac  Rep.  629.  See  Bush  vs.  Barnett,  96  CaL 
202,  206,  SI  Pac  Rep.  S. 

lai.  BVIDBNCB — ^Aa  to  Involnntarr  decla- 
rations  and  explanations  of  person's  present 
pain  and  suffering  is  admissible  as  tending: 
to  show  physical  condition,  and  such  evidence 
is  not  hearsay  and  cannot  be  objected  to  on 
ground  that  witness  is  not  an  expert. — Green 
vs.  Pacific  L.  Co.,  180  CaL  4S5»  440,  68  Pac  Rep. 
747. 

122.  Bvldenee  tbat  one  man  had  operated 
ear  without  aceldent  for  some  months  prior 
thereto,  where  two  men  were  required,  cannot 
excuse  defendant,  inasmuch  as  it  was  con- 
stant and  continuous  nefflifirence  to  operate 
car  in  this  manner. — ^Redfleld  vs.  Oakland  C. 
a  R.  Co..  110  Cal.  277,  291,  42  Pac  Rep.  822. 

128.  Bvldentlarr  fact  la  relevant  to  prin- 
cipal fact  in  determlninff  question  of  negrli- 
erence,  when  former  tends  to  show  that  latter 
probably  did  or  did  not  occur. — Craven  vs. 
Central  Pac  R.  Cc,  72  Cal.  846,  S60,  18  Pac. 
Rep.   877. 

124.  BVIDBNCB  OF  BXCBSSIVB  AND  UN- 
liAlVFUL  RATB  OF  SPBBD^  although  show- 
ing: nefirllfirence  upon  part  of  defendant,  is  not 
of  Itself  sufQcient  to  indicate  such  speed  to 
be  proximate  cause  of  injury. — Johnsen  vs. 
Oakland,  S.  L.  &  K.  E.  R.  Co..  127  Cal.  608,  609, 
60   Pac.   Rep.   170. 

125.  Fact  that  car  was  ffolns  at  nnnsnal 
speed,  unaccompanied  by  any  other  circum- 
stances, is  not  in  itself  sufficient  proof  of 
neerligrence. — Perry  vs.  Malarin,  107  Cal.  863, 
868,  40  Pac.  Rep.  489;  Bosqui  vs.  Sutro  R.  Co., 
131   Cal.   890,   894.   68  Pac   Rep.   682. 

128.  Where  eoUlalon  resulted  in  Injury  to 
plaintiff,  testimony  of  passengers  as  well  as 
of  railroad  men  is  admissible  as  to  speed.— 
Bosqui  vs.  Sutro  R.  Co.,  181  CaL  890,  S98,  68 
Pac  Rep.  682. 

127«  TestlBkony  that  swift  notion  of  ea^ 
was  aecompanled  by  sudden  Jerks  is  pertinent 
under  pleading:  charffinff  defendant  with  negrli- 
ffent  operation  of  car  at  higrh  rate  of  speed.— 
Samuels  vs.  California  St.  C.  R.  Co.,  124  CaL 
294,  296,  66  Pac  Rep.  1116. 

128.  Jury  Is  Jnstlfled  In  declarlnir  execs- 
sive  rate  of  speedy  taken   In   connection  with 


other  facts,  proxlmato  cause  of  Injury. — John- 
sen  vs.  Oakland,  &.Li.  &  H.  £.  R.  Co.,  127  CaL 
608,  610.  60  Pac  Rep.  170.  See  Wahlerren  vs. 
Market  St.  R.  Co.,  188  CaL  656,  664,  62  Pac  Rep. 
808,  64  Id.  998. 

129.  FAIL.URB  OF  CONDUCTOR  TO  AN- 
NOUNCB  STATION  before  reacl^Inff  it  cannot 
avail  carrier  as  evidence  of  nesrlifirence  on  part 
of  plaintiff. — Raub  vs.  Los  Ansreles  T.  R.  Co.» 
108  CaL  478.  476,  37  Pac  Rep.  874. 

180.  GBNBRAIi  REPUTATION  OF  PHY- 
SICIAN— Mitigation  of  damaarcs. — In  action 
for  damasres  for  injuries  sustained  in  conse- 
quence of  overturning  of  defendant's  coach,  it 
is  competent  for  defendants  to  show  in  miti- 
gation of  damages  that  plaintiff's  injuries 
were  wholly  or  partially  result  of  improper 
treatment  on  part  of  his  physician,  but  general 
reputation  of  physician  for  skill  is  not  com- 
petent evidence  to  establish  fact  that  he  was 
unskilful  in  such  treatment. — Thorne  vs.  Cali- 
fornia Staffs  Co.,  6  CaL  232,  234. 

181.  HOLDING  OUT.— Where  carrier  holdo 
himself  out  nm  pnblie  ferryman  and  is  accus- 
tomed to  convey  persons  and  property  across 
straits  for  hire,  it  is  immaterial  whether  or 
not  he  is  duly  authorized  to  run  such  ferry.— 
Polk  vs.  Coffin,  9  CaL  66,  58. 

182.  HBARSAY  BVIDBNCB.— Statements  as 
to  opinions  of  third  persons,  not  placed  upon 
witness-stand  and  not  subject  to  cross-exam- 
ination, are  both  inadmissiblo  and  injuriotis,  if 
directed  to  a  material  point  in  case. — Boone 
vs.  Oakland  T.  Co.,  189  CaL  490,  493,  73  Pac 
Rep.  248. 

188.  HTPOTHBTICAIj  dUBSTIONS.  —  Ob- 
jection to  testimony  of  physician  upon  hypo* 
thetlcal  question  must  point  out  particular 
defect  which  renders  question  either  incompe- 
tent, irrelevant,  or  immaterial,  or  wherein  it 
was  not  proper  hypothetical  question,  that  ob- 
jection could  have  been  Intellifirently  ruled 
upon,  and  if  necessary  or  proper,  objection 
obviated;  otherwise,  testimony  admitted  over 
areneral  objection  to  question  under  circum* 
stances  deemed  not  error. — Howland  vs.  Oak- 
land can.  Co.,  110  CaL  613,  620,  42  Pao, 
Rep.   988. 

184.  Not  neeessary  to  formulate  hypothetical 
question  embracing:  all  facts  where  it  is  com- 
petent to  prove  facts  sinsrly  and  directly  by 
other  testimony. — Yaegrer  vs.  Southern  CaL  Co, 
(CaL  Dec.  9.  1897).  61  Pao.  Rep.  190,  192. 

188.  KNOIVLBDGB  OF  BLBVATOR  OPBR^ 
ATOR  that  elevator  was  beins:  operated  in- 
cautiously and  carelessly  is  admissible  la 
determining'  question  of  negligrence. — Tread- 
well  vs.  Whlttler,  80  CaL  674.  602,  13  Am. 
St.  Rep.  176,  22  Pac.  Rep.  266,  6  L.  R.  A.  498. 

186.  Where  information  la  ffiven  carrier 
as  to  incompetent  servants  or  defective  ma» 
chlnery  it  is  immaterial  for  purpose  of  deter- 
mining admissibility  of  evidence,  whether 
such  information  is  correct  or  not. — Smith  vs. 
Whlttler,    96   CaL    279,    298,    SO   Pac.    Rep.    629. 

187*  It  is  for  Jury  to  determine  whether 
carrier  used  proper  precautions  for  paasen- 
ffer's  protection. — Franklin  vs.  Southern  C» 
M.  R.  Co.,  86  CaL  68,  71,  84  Pac.  Rep.  728. 
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138.  MALICB  OF  DEFENDANT  IS  EX- 
CLUDED in  considering  ordinary  rule  as  to 
contributory  nesligence. — Tobin  ys.  Omnibus 
C.  Co.   (Cal.  Aug.  31,  1893),  34  Pao.  Rep.  124. 

139.  NEGLECT  OF  CARRIER  TO  PROVIDE 
ITS  STREET  CARS  WITH  GUARDS,  aS  re- 
quired by  ordinance,  cannot  as  matter  of  law 
constitute  nesrllfirence,  for  question  whether  de- 
fendant was  negrllsent  in  not  having  suards 
upon  car  is  to  be  determined  upon  considera- 
tion of  all  facts  connected  with  injury  and  in- 
ferences that  mifirht  be  drawn  therefronL^— 
Flnkeldey  vs.  Omnibus  C  Co.,  114  CaL  28,  88, 
4S  Pac  Rep.   996,   997. 

140.  NEGLIGENCE  IN  1T8B  OF  DEFECT. 
IVE  MACHINERY  may  be  shown  by  eyl- 
dence  that  carrier  had  been  informed  of 
defects  in  machinery. — Smith  vs.  Whlttler,  9S 
CaL  279,  292,  30  Pac.  Rep.  629.  See  Malone 
vs.  Hawley,   46   Cal.   409. 

141.  PASSENGER  TELLING  AGENT  OF 
CARRIER  OF  DESTINATION  on  gettlnff  in 
Bt&ge  Is  evidence  of  contract  of  carrlafire.— 
Thome  vs.  California  Stafire  Co..  6  Cal.  232,  288. 
Mass.  Gordon  vs.  West  End  St.  R,  176  Mass. 
181.  65  N.  E.  Rep.  990.  Minn.  Oaftney  vs.  St. 
Paul  C.  R.  Co.,  81  Minn.  469,  84  N.  W.  Rep.  804. 
Mo.  Lemon  vs.  Chanslor.  68  Mo.  840,  868,  80 
Am.  Rep.  799. 

142.  PRBSUMFTION — ^Lnw  raises  front  ad* 
mltted  or  estnbllsbed  facts  Is  Itself  evidence 
sufficient  to  sustain  verdict  In  accordance 
therewith,  and  cannot  be  disreararded  by  Jury, 
or  by  court  in  any  instructions  which  it  may 
Sive  with  reference  thereto. — Bush  vs.  Barnett, 
96  Cal.  202,  204,  81  Pac.  Rep.  8. 

14S.  POVERTT— EVIDENCE  OF  INADMIS- 
SIBLE.— Testimony  offered  to  prove  that 
plaintiff  had  no  property  for  maintenance  is 
not  pertinent  or  proper  as  bearinff  upon  ex- 
tent of  injury  suffered  by  plaintiff,  and  there- 
fore inadmissible. — Green  vs.  Southern  Pac 
Co.,  122  Cal.  663,  665,  66  Pac.  Rep.  677.  Seo 
Green  vs.  Los  Ansreles  T.  R.  Co.,  148  Cal.  81* 
44,  101  Am.  St.  Rep.  68,  76  Pao.  Rep.  719. 

144.  A    PRESUMPTION    OF    NEGLIGENCE 

arises  from  overturning*  of  stage  coach,  it  be- 
ing only  necessary  for  plaintiff  to  prove 
overturning  of  coach  and  injuries  caused 
thereby,  burden  of  proving  no  negligence  be- 
ing then  cast  on  defendant. — Boyce  vs.  Cali- 
fornia Stage  Co..  26  Cal.  460,  468. 
See  note  43  Am.  Rep.  74. 

145.  PRIMA  FACIE  PRESUMPTION  OF 
NEGLIGENCE  does  not  arise  upon  pleadlngrs 
until  after  testimony  Is  given  that  plaintiff 
was  Injured. — Yaeger  vs.  Southern  Cal.  Co. 
(Cal.  Dec.  9,  1897),  51  Pac  Rep.  190,  194. 

14S.    Fact  of  bvratlBV  of  boiler  on  steamer 

carrying  passengers  and  freight  is  prima  facie 
evidence  of  negligence  upon  part  of  petitioner 
or  his  employees,  after  injury  Is  shown,  and 
casts  upon  carrier  burden  of  proof  that  such 
explosion  could  not  have  been  prevented  by 
reasonable  care,  that  is  by  exercise  of  highest 
degree  of  care  on  its  part,  there  being  nothing 
to  show  that  bursting  of  boiler  was  caused 
by  latent  defect.  —  In  re  California  Nav.  & 
tmpr.  Co..  110  Fed.  Rep.  670. 

147*     Mere    fact    tbat    paasenser    Is    Injured 


while    on   Jovmey    is    not    sufficient    to    raise 
presumption  of  negligence  on  part  of  carrier. 
— Mitchell    vs.    Southern    Pac.    R.    Co.,    87    CaL 
62,  72,  25  Pac.  Rep.  245.  11  L.  R.  A.  130. 
Bee  note  22  Am.  St.  Rep.  789. 

148.     Prima   fade  case  la  establlslied   when 

plaintiff  shows  he  was  injured  while  being 
carried  as  passenger  by  defendant,  and  injury 
was  caused  by  manner  in  which  defendant 
used  or  directed  instrumentality  under  its  con- 
trol.— Bush  vs.  Barnett,  96  Cal.  202,  208,  81 
Pac.  Rep.  2;  McCurrle  vs.  Southern  Pac.  Co., 
122  Cal.  568,  661,  65  Pac.  Rep.  824;  Babcock  vs. 
Iios  Angeles  T.  Co.,  128  Cal.  173,  178,  60  Pac. 
Rep.  780;  Osgood  vs.  Los  Angeles  T.  Co.,  137 
Cal.  280,  283,  92  Am.  St.  Rep.  171,  70  Pac.  Rep. 
169. 

140.  Presnmptlon  of  neKllffence  on  over- 
twrnlnip  of  stase  coach  is  not  overcome  by 
proof  of  care  and  skill  of  coachman. — Boyco 
vs.  California  Sta«e  Co.,  26  Cal.  460,  468. 

150.  RunnlBV  ears  at  nansnal  and  dan^rer- 
ovs  speed  at  time  of  injury  is  sufficient  to 
establish  prima  facie  case  of  negligence. — 
Mitchell  vs.  Southern  Pac.  R.  Co..  87  CaL  68* 
72,  25  Pac  Rep.  246»  11  L.  R.  A.  130. 

151.  PRESUMPTION  AS  TO  ACT  OF  FEL- 
liOlV-EMPLOYEE. — In  complaint  alleging  acts 
and  omissions  on  part  of  defendant  carrier 
throuffh  whose  negligence  employee  was 
killed,  the  court  cannot  presume  as  against 
positive  allegations  that  acts  and  omissions 
of  defendant  were  those  of  fellow-employee 
of  deceased  and  not  of  defendant. — ^Brown  vs. 
Central  Pac.  R.  Co.,  68  Cal.  171,  178,  7  Pac. 
Rep.    447,    8   Id.    828. 

isa.  Presomptlon  of  nesUffenee* — ^If  fault 
or  negligence  which  was  proximate  cause  of 
Injury  was  attributable  to  some  other 
vehicle  nnder  other  control,  defendant  could 
so  show,  and  that  would  be  arood  defense,  but 
presumption  of  defendant's  negligence  arises 
rearardless  of  fact  that  injury  may  have  been 
caused  by  some  other  agency. — Osgood  vs. 
IjOS  Angeles  T.  Co.,  187  Cal.  280,  283,  98  Am. 
St  Rep.   171,  70  Pac.  Rep.  169. 

See  notes  86  Am.  Dec  201;  48  Am.  Dec  856; 
•  Am.   St.  Rep.   795. 

168.     Principle  of  presnmptlon  of  nesllscnee 

arising  from  fact  of  injury  Is  that  of  probabili- 
ties, and  in  nature  of  things  cannot  be  made 
to  apply  in  favor  of  plaintiff  seeking  damages 
for  injuries  against  two  defendants  totally 
independent  of  each  other,  it  being  open  ques- 
tion as  to  which  defendant  was  at  fault.— 
Harrison  vs.  Sutter  St.  R.  Co.,  134  Cal.  549, 
552,  66  Pac  Rep.  787,  66  Ii.  R.  A.  608. 

154.  Remoteness  of  erldentlary  fact  ffoes  to 
weight  and  not  to  admissibility  of  evidence. — 
Craven  vs.  Central  Pac  R.  Co.,  7t  Cal.  845, 
850.  18  Pac  Rep.  877. 

IBS.  As  to  remote  oonseqnences. — Testi- 
mony g'iven  by  physician  as  to  remote  and 
speculative  consequences  of  Injury  and  relat- 
ing only  to  amount  of  damages,  even  if  admis- 
sible, is  not  reversible  error  where  Jury  find 
by  their  verdict  that  plaintiff  was  not  entitled 
to  recover  at  all. — ^Taeger  vs.  Southern  CaL 
Co.    (Cal.  Dec  9.  1897),  61  Pac  Rep.   190,  191. 

IM.     TESTIMONY  OF  ELEVATOR  EXPERT 

to  effect  that  he  had  counseled  operator  to  use 
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more  caution  In  operating  elevator  is  relevant 
and  material  upon  Issue  as  to  whether  de- 
fendants were  nesllsent  in  mode  in  which 
elevator  was  run  at  time  of  accident,  and  such 
testimony  is  admissible  and  competent  evi- 
dence to  show  knowledfire  of  defendant  and  as 
tending  to  establish  nesrlifirence,  and  such  evi- 
dence is  orlgrinal  and  not  hearsay. — Smith  vs. 
Whittfer,  95  Cal.  279,  290-294,  30  Pac  Rep.  629. 

107.  TESTIMONY  OF  PASSBN6EIR9  AS  TO 
CONDUCT  OF  OTHERS  on  train,  including 
ofHcers  of  the  train,  is  material,  competent, 
and  important  in  determining  whether  plain- 
tiff in  leaving  car  and  going  out  upon  platform 
acted  as  prudent  man  would  under  circum- 
stances.— ^Mitchell  va  Southern  Pac  R.  Co.,  87 
Cal.  62,  77,  25  Paa  Rep.  245.  11  L.  R.  A.  130. 

IBS.  IVITNHSS  ON  PLATFORM  Of  Street 
car  at  time  of  collision  with  another  car  may 
testify  whether,  if  driver  of  horse  car  had 
been  at  his  post,  car  could  have  been  stopped 
to  avoid  collision.  Such  testimony  does  not 
fall  within  rule  expressed  in  Howland  va  Oak- 
land Con.  St.  R.  Co.,  110  Cal.  513,  42  Pac  Rep. 
983,  involving  skill  or  experience  of  expert.— 
Howland  vs.  Oakland  C.  St.  R.  Co.,  IK  CaL 
487,  495,  496,  47  Pac.  Rep.  266. 

IBS.  VIOIiATION  OR  IfBGLECT  OF  STAT- 
ITTES  OR  ORDINANCES  regulating  mode  of  con- 
ducting vehicle  is  always  admissible  as 
tending  to  show  negligence  in  the  one  guilty 
of  such  act  or  omission. — Harrison  vs.  Sutter 
St.  R.  Co.,  116  Cal.  166,  166.  47  Pac  Rep.  1019. 

160.  WITNSSSBS.r-Jiiry  are  to  determlsa 
to  what  extent  facts  tend  to  Impeach  credlbtl- 
Ity  of  or  detract  from  weight  to  be  given  to 
their  testimony.  Better  and  fairer  practice  is 
to  leave  Jury,  aided  by  argument  of  counsel, 
to  arrive  at  their  own  conclusions  in  this 
respect. — 'Yaeger  vs.  Southern  Cal.  Co.  (CaL 
Dec  9.   1897),  51  Pac  Rep.   190,  196. 

lei.  Jury  nmst  determlae  credibility  of 
witnesses  upon  all  questions  of  fact. — Spear- 
man vs.  California  St.  R.  Co.,  67  Cal.  432,  434. 

les.  WEIGHT  OF  BVIDENCE  as  well  as  its 
suflBciency  for  authorizing  inference  from 
statement  of  party  against  whom  claim  is 
made,  as  to  liability,  is  for  the  Jury  to  de- 
termine.— Smith  vs.  Whlttier,  95  Cal.  279,  297, 
30  Pac  Rep.  529;  Bosqui  vs.  Sutro  R.  Co.,  131 
CaL  390,  894,  63  Pac.  Rep.  682. 

168.  WEIGHT  TO  BIB  GIVEN  ADMISSION 
BY  PLAINTIFF  that  accident  was  unavoid- 
able as  well  as  sufficiency  of  explanation  is 
for  Jury  to  determine. — Bush  vs.  Barnett,  96 
Cal.  202,  206,  31  Pac  Rep.  i.  See  Smith  vs. 
Whlttier,  95  Cal.  279,  297,  30  Pac.  Rep.  529. 

164.  Instmctlons — Ooart  may  modify.— 
Party  does  not  have  right  to  insist  that  In- 
struction be  either  given  or  refused  as  asked. 
Court  may  make  such  modification  as  seems 
best  to  expound  law. — Boyce  vs.  California 
Stage  Co.,  25  Cal.  460,  468. 

166.  An  Instruction  to  effect  tbat  burden 
of  proof  Is  on  plaintiff  to  establish  case  and 
to  show  that  injury  resulted  from  negligenco 
of  defendant  "without  any  contributory  negli- 
gence on  her  part,"  held  orroneous. — ^Mac* 
Dougall  vs.  Central  R.  Co.,  68  Cal.  431.  Seo 
French  vs.  Pacific  B.  R.  Ca,  1  Cal.  App.  Dec 
(Aug.    11,    1905),    801,   SOI. 


166.  ERHOB  IN  INSTRUCTION  GIVEN 
JURY  as  to  what  elements  may  be  considered 
in  awarding  damages  is  not  cured  by  another 
instruction  given  to  effect  that  Jury  should 
confine  verdict  to  pecuniary  damage  suffered, 
since  it  cannot  be  told  which  instruction  Jury 
followed. — Green  vs.  Southern  Pac  Co.,  122 
CaL  563-567,  55  Pac  Rep.  577.  See  Wales  vs. 
Pacific  E.  M.  Co.,  130  Cal.  621,  524,  62  Pac.  Rep. 
932,  1120;  Dyas  vs.  Southern  Pac  Co.,  140  Cal. 
296,  308,  73  Pac  Rep.  972. 

167.  Reference  in  instruction  to  Jury  as  to 

obstruction  on  rails,  if  any,  where  there  is  not 
slightest  evidence  or  suspicion  pointing  to  de- 
fendant as  having  placed  obstruction  on  rails. 
Is  not  prejudicial.  ~- Bosqui  vs.  Sutro  R.  Co., 
131  CaL  390.  401,  402.  63  Pac  Rep.  682. 

168.  Iiooac  instruction  not  necessarily  preju- 
dicinL — Where  court  instructs  Jury  to  effect 
that  "money  is  inadequate  recompense  for 
pain,  etc.,"  and  objection  is  made  in  effect  that 
by  such  instruction  Jury  was  in  effect  told 
that  no  matter  how  large  their  verdict  might 
be,  it  would  still  be  "Inadequate  recompense 
for  plaintiff's  pain,"  held  that  it  is  not  pre- 
sumed that  Jury  would  give  Instruction  such 
strained  and  unfair  construction,  and,  while 
instruction  was  objectionable  and  loose,  it 
does  not  appear  how  such  could  infiuence  Jury 
to  prejudice  of  defendant. — ^Morgan  vs.  South- 
ern Pac  Co.,  95  CaL  601,  607,  30  Pac  Rep. 
601. 

166.  Instruction  as  to  contributory  negli- 
gence.— Where  evidence  shows  carelessness  of 
carrier  in  having  defective  steps  on  its  street 
car  and  gross  negligence  of  driver  of  car  in 
starting  Just  as  passenger  was  stepping  from 
car,  there  being  evidence  tending  to  show 
negligence  on  part  of  plaintiff,  held  that  in- 
struction defining  contributory  negligence, 
even  though  erroneous,  could  work  no  injury 
to  defendant,  and  is  not  prejudicial  error. — 
Wilson  vs.  Fourteenth  St.  R.  Co.,  90  CaL  819, 
828,  27  Pac  Rep.  210. 

170.  Unless  error  in  giving  or  refusing  in- 
struction is  prejudicial  it  is  not  ground  for 
reversaL — Craven  va  Central  Pac.  R.  Co.,  72 
Cal  345,  347,  13  Pac  Rep.  877.  See  Campbell 
va  Lios  Angeles  R.  Co.,  135  CaL  137,  140,  67  Pac. 
Rep.  50;  Dyas  va  Southern  Pac  Co.,  140  Cal. 
296,  806,  78  Pac  Rep.  972;  French  vs.  Pacific 
E.  R.  Co.,  1  CaJ.  App.  Dec  (Aug.  11,  1905),  301, 
302. 

171.  INDESFINITB  INSTRUCTION.  —  Where 
instruction  is  given  calculated  to  lead  Jury 
to  suppose  that  they  could  add  something 
more  than  pecuniary  loss,  in  assessing  dam- 
ages, such  instruction  is  ambiguous,  indefinite, 
and  calculated  to  confuse  Jury,  and  therefore 
error. — ^Harrison  vs.  Sutter  St.  R.  Co.,  116  Cal. 
166,  169,  47  Pac  Rep.  1019. 

172.  Instruction  was  properly  declined  that 

Jury  should  disregrard  evidence  to  effect  that 
fall  was  occasioned  by  sudden  Jerk  or  lurch 
of  car  where  complaint  charges  that  accident 
was  caused  by  negligent  operation  of  car  at 
high  rate  of  speed,  and  testimony  was  intro- 
duced to  effect  that  swift  motion  of  car  wa» 
accompanied  by  sudden  Jerka — Samuels  vs. 
California  St.  a  R.  Co.,  124  CaL  294,  296,  6# 
Pac  Rep.  1116. 
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ITS.    Vmm  of  words  ''wltbovt  mmr  fault,'*  In 

Instruction,  is  equivalent  to  sayinff  "without 
negrllffenco." — Yaeffer  vs.  Southern  Cal.  Co^ 
(CaL  Deo.  9,  1897),  61  Pac  Rep.  190»  194. 

174.  Jadirneat  recovered  avalast  one  carrier 

for  injuries  sustained  precludes  plaintiff  from 
recovering  damages  from  another  carrier  for 
same  cause  and  for  same  Injuriea — ^Tompkins 
vs.  Clay  St  R.  Co.,  66  Cal.  163,  166.  4  Pac.  Rep. 
1165.  See  Little  vs.  Hackett.  116  U.  a  366, 
879,  bk.  29  L.  ed.  662,  6  Sup.  Ct  Rep.  891. 

175.  NBTV  TRIAL — Fallnre  to  find  on  Im- 
material Issues. — Failure  to  find  fact  where 
court  had  decided  case  upon  other  determi- 
native issues  is  not  error. — Yaegrer  vs.  South- 
ern Cal.  Co.  (Cal.  Deo.  9,  1897),  61  Pac.  Rep. 
190,   191. 

17d.    "Where  Improper  testimony  Is  adndtted 

over  objection,  it  not  clearly  appearing  that 
such  testimony  was  rendered  harmless.  Just 
and  safe  rule  Is  to  grant  new  trial. — How- 
land  vs.  Oakland  C.  St.  R.  Co.,  115  CaL  487, 
491-498,    47    Pac    Rep.    255. 

177.  Where    trial    court    grants    new    trials 

every  intendment  is  indulged  in  support  of 
such  action,  and  order  will  not  be  disturbed  if 
question  of  its  propriety  is  open  to  debate.— 
Harrison  vs.  Sutter  St.  R.  Co.,  116  Cal.  166, 
165,  47  Pac.  Rep.  1019. 

178.  NONSUIT  KAY  BBS  ORANTBD  WHBN 

evidence  of  plaintiff  so  conclusively  estab- 
lishes defense  that  court  would  grant  new 
trial  in  case  of  verdict  in  his  favor  upon  like 
evidence. — ^Nagle  vs.  California  So.  R.  Co.,  88 
Cal.  86.  91,  25  Pac.  Rep.  1106.  See  also  Mc- 
Quilken  vs.  Central  Pac.  R.  Co.,  60  Cal.  7,  8; 
Studer  va  Southern  Pac.  Co.,  121  CaL  400, 
404,  66  Am.  St.  Rep.  89,  58  Pao.  Rep.  942. 

170.  Nonsuit  on  ground  of  contributory 
negligence  should  only  be  granted  when,  giv- 
ing plaintiff  benefit  of  all  controverted  ques- 
tions, it  is  apparent  to  court  that  verdict  in 
plaintiff's  favor  must  be  set  aside. — Schierhold 
vs.  North  Beach  &  M.  R.  Co.,  40  Cal.  447; 
Franklin  vs.  Southern  Cal.  2i.  R.  Co.,  85  Cal. 
68,  71,  24  Pac.  Rep.  728. 

180.  Nonsuit  should  only  be  granted  in 
such  cases  where  evidence  of  misconduct  of 
party  injured  is  so  clear  and  irresistible  as 
to  put  case  on  par  with  those  cases  where 
nonsuit  is  granted  for  failure  to  introduce 
evidence  sufficient  to  go  to  Jury  on  some  point 
essential  to  plaintiff's  case. — Jamison  vs.  San 
Jose  &  S.  a  R.  Co.,  55  Cal.  693,  696. 

181.  Court  la  authorised  to  withdraw  aues- 
tion  from  Jury  only  where  deduction  to  be 
drawn  is  inevitably  that  of  negligence. — Fox 
vs.  Oakland  C  St.  R.,  118  Cal.  55,  61,  62.  62 
Am.  St.  Rep.  216,  60  Pac  Rep.  26. 

182.  "Whether  granting  nonsuit  or  directing 
verdict,  is  that  motion  should  be  denied  if 
there  is  any  evidence  from  which  Jury  would 
be  authorized  to  find  verdict  in  favor  of  plain- 
tiff.— ^McCurrie  vs.  Southern  Pac  Co.,  122  CaL 
688,  661,  56  Pac.  Rep.  824. 

188.     PLEADING. — Complaint  Is  snlllclent  to 

entitle  to  relief  as  passenger  where  plaintiff 
alleges  that  he  was  ready  to  pay  such  sum  of 
money  for  his  carriage  as  carrier  was  legally 


entitled  to  charge.— Tarbell  vs.  Central  Pac 
R.  Co.,  84  Cal.  616,  622. 

184.  Contributory     negligence     as     defenso 

must  be  specially  averred. — Louisville  &  N.  R. 
Co.  vs.  Wolfe,  80  Ky.  82,  8  Ky.  L.  Rep.  676, 
Vail  vs.  Broadway  R.  Co.,  147  N.  Y.  877,  42 
N.   E.  Rep.   4,   80  L.   R.  A.   626. 

185.  Demurrer  to  complaint. — Where  com- 
plaint alleges,  among  other  things,  that  plain- 
tiff, after  taking  passage  on  boat  and  deliver- 
ing trunk  to  carrier  without  receiving  check 
therefor,  and  while  looking  for  his  baggage, 
fell  down  main  hatchway  and  was  greatly 
injured,  and  that  such  hatchway  was  left  open 
negligently  and  carelessly,  there  being  no 
light  placed  near  to  warn  passenger  of 
danger,  held  that  contributory  negligence  is 
not  shown  on  face  of  pleading. — ^Bowman  vs. 
California  S.  Nav.  Co.,  68  Cal.  181,  182. 

180.     Denial    on    Information    and    belief    of 

matters  alleged  in  complaint  Justifies  court  In 
disregarding  or  striking  out  such  denial,  if 
matter  is  presumptively  within  knowledge  of 
defendant. — Sloane  vs.  Southern  Cal.  R.  Co., 
Ill  Cal.  668,  686,  44  Pac  Rep.  820.  82  L.  R.  A. 
198. 

187.  Future  effects  of  Injuries  need  not  be 
specially  alleged. — Tread  well  vs.  Whittier,  80 
Cal.  574,  681,  13  Am.  St  Rep.  176,  22  Pac.  Rep. 
266,  6  L.  R.  A.  498. 

188.  It  Is  not  necessary  In  complaint  to 
specially  aver  loss  of  services  in  case  of  death 
resulting  from  injuries.  Inasmuch  as  this  Is 
natural  sequence,  and  therefore  not  special 
damages  necessary  to  be  averred. — Morgan  vs. 
Southern  Pac.  Co.,  96  Cal.  510,  520,  29  Am.  St. 
Rep.  143,  80  Pac.  Rep.  603,  17  L.  R.  A.  71. 

188.  Under  general  averment  of  bodily  in* 
Jury  and  resulting  damage  evidence  Is  admis- 
sible and  to  prove  that  uterine  trouble  was 
brought  about  as  result  of  accident  occasioned 
by  negligence  of  defendant. — Samuels  vs.  Cali- 
fornia St.  C.  R.  Co.,  124  CaL  294,  296,  66  rac 
Rep.  1116. 

180.  Damages  naturally,  though  not  neces- 
sarily, resulting  from  act  done,  defendant  can- 
not be  presumed  to  be  aware  of,  and  therefore. 
In  order  to  prevent  surprise,  such  special 
damages  must  be  specially  set  forth  In  com- 
plaint.— Treadwell  vs.  Whlttler,  80  Cal.  674, 
579,  13  Am.  St.  Rep.  175,  22  Pac.  Rep.  266,  5 
L.  R.  A.  498.  See  Clare  vs.  Sacramento  E.  P. 
&  L.  So.,  122  Cal.  504,  606.  55  Pac.  Rep.  826; 
Flanagan  vs.  Baltimore  &  O.  R.  Co.,  88  la. 
639,   643,   50  N.  W.  Rep.   60.   61. 

191.  VERDICT — All  presumptions  In  favor 
of  verdict. — In  action  for  injury  sustained  by 
passenger  being  thrown  from  platform  of  car 
through  negligence  of  defendant,  and  where 
evidence  is  substantially  conflicting,  verdict 
must  be  upheld,  even  though  there  be  sufllclent 
evidence  to  support  verdict  upon  some  other 
theory  of  case  covered  by  other  Instructions 
of  court. — Lynn  vs.  Southern  Pac.  Co.,  103  Cal. 
7,  14,  36  Pac.  Rep.  1018,  24  L.  K.  A.  710. 

182.  Where  evidence  Is  conflicting,  upon 
question  as  to  where  preponderance  of  evi- 
dence lay,  verdict  of  Jury  will  not  be  set  aside 
where  there  is  real  and  substantial  evidence 
to  support  it. — Spearman  vs.  California  St.  R. 
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Co.,  67  CaL  4S2,  4S4;  Morgran  ys.  Southern  Pae. 
Co..  95  Cal.  601,  609,  30  Pao.  Rei».  601;  Tobin 
ya  Omnibus  C.  Co.  (CaL  Augr.  31,  1893).  34 
Pac  Rep.  124;  Foffel  ys.  San  Francisco  ft  flL 
11.  R.  Co.  (CaL  Noy.  25.  1895).  42  Pac  Rep.  565. 
666;  Warner  ys.  Southern  Pac.  Co..  118  CaL 
105.  108,  110.  64  Am.  St.  Rep.  327.  46  Pac.  Rep. 
187;  BosQui  ya  Sutro  R.  Co..  131  CaL  890.  896. 
63  Paa  Rep.  682.  See  Redfield  ya  Oakland 
C.  St.  R.  Co..  110  CaL  277,  286,  42  Pac  Rep. 
822;  Clare  ys.  Sacramento  E.  P.  ft  Lb  Co.,  122 
Cal.  604,  606,  66  Pac  Rep.  326;  Ensrler  va. 
Western  U.  TeL  Co.,  69  Fed.  Rep.  185,  188. 

103.  Where  there  Is  aeWtamtlal  confllet  of 
eytdenee  as  to  eoiitrlbvtorx  negUgtmeef  verdict 
will  not  be  disturbed  on  the  ground  of  in* 
suflBciency  of  eyidenco  to  justify  verdict.^- 
Tobin  ys.  Omnibus  C  Co.  iCaL  Aug.  81.  1893), 
34  Pac  Rep.  134. 


104.  Terdlet  wfll  mmt  hm  «tot«rke« 
esslvey  unless  amount  of  damages  is  obvi- 
ously so  disproportionate  to  injury  proved  ao 
to  Justify  conclusion  that  verdict  was  ffiven 
under  influence  of  passion  or  prejudice. — ^Mor- 
can  ▼■•  Southern  Pac  Co.,  96  CaL  601.  608, 
30  Pac.  Rep.  601;  Lee  vs.  Southern  Pac.  R.  Co., 
101  CaL  118.  36  Pac  Rep.  672;  Howland  vs. 
Oakland  a  St.  R.  Co..  110  CaL  513.  528.  42 
Pac  Rep.  983;  Redfleld  va  Oakland  C.  St. 
R.  Co..  110  CaL  277.  286.  42  Pac.  Rep.  822; 
Clare  vs.  Sacramento  E.  P.  ft  L.  Co..  122  CaL 
604.  506.  55  Pac  Rep.  826;  Enfirler  vs.  Western 
U.  TeL  Co.,  69  Fed.  Rep.  186,  188.  See  Jami- 
son vs.  San  Jose  ft  S.  C.  R.  Co..  56  Cal.  593. 
696;  Franklin  vs.  Southern  Cal,  M.  R.  Co..  85 
Cal.  63,  70.  24  Pac.  Rep.  728;  Fox  vs.  Oakland 
C.  St.  R..  118.  CaL  56,  68,  62  Am.  St.  Rep.  216, 
60  Pac  Rep.  26. 
See  monographic  note  62  Am.  St.  Rep.  225. 

105.  Excessive  danaKes. — ^Where  action  Is 
brougrht  to  recover  damagres  for  death  of  child 
proximately  resulting:  from  injuries  sustained 
while  in  arms  of  mother  by  being:  thrown 
from  steps  of  defendant's  car,  judg:ment  for 
$20,000  reversed  on  ground  of  belnff  excessive 
under  circumstancea — ^Morg:an  vs.  Southern 
Pac.  Co..  95  CaL  510.  615,  29  Am.  St  Rep.  143, 
30  Pac.  Rep.  603.  17  I4.  R.  A.  71. 

106.  Verdict  for  thirty  thovsand  dollars  not 

deemed  excessive  In  case  where  plalntlfF's  In- 
juries, caused  by  fall  of  elevator,  were  such 
as  to  conflne  him  to  his  bed  for  nearly  a 
year,  it  being:  three  years  before  he  could  walk 
distance  of  a  block,  and  where,  among:  seri- 
ous injuries  suffered,  he  had  received  injuries 
to  spinal  column,  causing:  permanent  partial 
paralysis. — Smith  vs.  Whlttier,  96  CaL  279, 
298,   299.  80  Pac  Rep.   629. 

107.  Verdict  for  llftceii  thousand  dollars 
damages  held  not  excessive  where  injuries  sus- 
tained were  serious,  resulting:  in  impairment  of 
memory  and  such  other  injuries  as  would  prob- 
ably permanently  Incapacitate  plaintiff  phys- 
ically.— Morg:an  vs.  Southern  Pac  Co.,  96  CaL 
601,  508,  30  Pac.  Rep.  601.  602. 


cesslvo,  where  It  appears  that  accident,  besides 
causing:  miscarriage,  caused  plaintiff  long:  and 
painful  period  of  suffering:  through  number 
of  months  thereafter,  and  left  her  constitu- 
tion and  nervous  system  much  shattered  and 
broken,  neatly  Impaired  action  of  her  heart, 
and  weakened  her  eyesig:ht — a  condition  re- 
£:arded  by  her  physicians  as  permanent. — How- 
land  va  Oakland  a  St.  R.  Co..  110  CaL  613,  623. 
42  Pac  Rep.  983. 

100.     Not   cxecsalys   In    action    for   daiagfcs 

for  plalntifTs  own  personal  Injury  if  leg:al 
Interest  on  amount  of  verdict  would  exceed  in 
value  plalntifTs  past  earnings,  and  her  prob- 
able future  earnings  if  she  had  not  been  in- 
jured.— ^Morg:an  va  Southern  Pac  Co.,  96  CaL 
601,  608.  30  Pac  Rep.  601. 

900.  Bxemplary  danuiires. — ^Where  It  cannot 
be  determined  from  amount  awarded  whether 
verdict  included  exemplary  damages  or  not, 
excess  In  amount  fflven  should  be  very  clear 
to  Justify  court  In  disturbing:  verdict. — Tra- 
bing:  va  California  Nav.  ft  Impr.  (3o.,  121  CaL 
187-142,  63  Pac  Rep.  644. 

001.  Excessive  verdict  Impilca  no  mlseon- 
duct  of  Jnry  ncceasarlly»  but  simply  that  re- 
sult has  been  induced  througrh  excited  feellng:s 
or  prejudice,  of  which  Jury  may  not  perhaps 
have  been  aware,  but  which  has  precluded 
impartial  consideration  of  evidence — Harri- 
son va  Sutter  St.  R.  Co.,  116  CaL  166,  162,  47 
Pac  Rep.  1019. 


108.     Damagres     for     permanent     Injvrli 

Where  pa8seni:er  was  preg:nant  at  time  of  ac* 
ddent  and  suffered  miscarrlag-e  as  result  of 
Injuries  in  collision  between  street  cars,  ver- 
dict   for    ten    thousand    dollars    held    not    ex- 


a02.     (Inestlon    of    excesslveness    of    verdict 

cannot  be  aided  by  showing:  of  extrinsic  facts 
by  alfldavit  or  otherwise;  such  question  must 
be  determined  solely  from  consideration  of 
evidence  in  case. — ^Harrison  va  Sutter  St.  R. 
Co..  116  CaL  166,  162.  47  Pac  Rep.  1019. 

208.  Jnror  will  not  hm  permitted  to  Im- 
peach his  own  verdict  upon  any  other  g:round 
than  that  desigrnated  by  code. — Boyce  vs.  Cali- 
fornia Stag:e  Co..  25  CaL  460,  463;  Polhemus  vs. 
Helman.  50  CaL  438;  Saltzman  vs.  Sunset  TeL 
&  T.  Co..  125  CaL  501.  68  Pac  Rep.  169;  Siemsen 
va  Oakland,  S.  L.  ft  H.  £.  R.,  134  CaL  494,  497, 
66  Pac.  Rep.  672. 

See  generally  as  to  this  svbjecty  KERR'S 
era  CODE  CIV.  PROC.  657  subd.  2  and  note 

904.  Upon  verdict  for  damaces,  Judg:ment  of 
jury  and  not  opinion  of  court  g:overns.  unless 
damag:es  are  manifestly  exorbitant,  warrant- 
ing: belief  that  jury  must  have  been  influ- 
enced by  partiality  or  prejudice. — Boyce  vs. 
California  Stag:e  Co..  26  CaL  460.  474.  See  Lee 
vs.  Southern  Pac.  R.  Co.,  101  Cal.  121,  35  Pac 
Rep.  572;  McMurray  vs.  Barnett,  18  Pla.  626; 
Louisville  &  N.  R.  Co.  vs.  Fox,  11  Bush  (Ky.) 
512;  Solen  vs.  Virg:inia  ft  T.  R.  Co..  13  Nov.  106. 
138. 

205.  Different  rale  prevails  In  trial  court  as 
to  settlngr  aside  verdict  on  grround  of  excesslve- 
ness from  that  which  prevails  in  court 
reviewing:  action  of  trial  court;  every  intend- 
ment is  to  be  indulg:ed  here  In  support  of  action 
of  court  below,  and  such  action  will  not  be 
disturbed  if  question  of  its  priority  be  open 
to  debate. — Harrison  vs.  Sutter  St  R.  Co.,  116 
CaL    156,   165.    47   Pac.   Rep.    1019. 

900.     Svfllclency    of    cvldcnoe    to    snpport* — 
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In  action  brought  to  cover  damaffes  for  bodily 
injuries  sustained  by  being  thrown  from  cable 
car  while  rounding  a  curve,  evidence  showing 
that  that  car  was  at  time  run  at  unusual  rapid 
rate  of  speed,  and  that  another  woman  sitting 
by  plaintiff's  side  was  thrown  from  her  seat 
end  child  also  was  hurled  to  the  ground,  is 
sufficient  In   support  of  verdict.— Samuels   vs. 


California  St   a   R.   Co.,   124  Cal.   294,   296.   66 
Fac  Rep.  1116. 

a07.  Verdict  Is  mot  against  law  when  sup- 
ported by  evidence,  although  there  be  sufficient 
evidence  to  support  verdict  upon  some  other 
theory  of  case. — Lynn  vs.  Southern  Pac.  Co^ 
103  CaL  7,  14,  86  Pac  Rep.  1018,  24  U  R.  A. 
710. 


§  2101  VEHICLES.  A  carrier  of  persons  for  reward  is  bound  to  provide  vehi- 
cles safe'  and  fit  for  the  purposes  to  which  they  are  put,  and  is  not  excused  for 
default  in  this  respect  by  any  degree  of  care. 

History:     Enacted  March  21, 1872. 


L    In  General. 

1.  Applied,  cited,  confltrued,  referred  to,  etc- 

2.  Construction  of  section  not  absolute— Care 

in  operating  mixed  train. 

8.  Duty  of  carrier  to  provide  all  proper  apn 
pliances.  .  _ 

4.  Same— Carriages  must  keep  pace  with  mod- 
em, science  and  improvement. 
5.  e.  Same— Carriages  must  be  adequate  and  kept 
in  repair— Should  control  absolute  neces- 
sities. . 

7.  Defects  in  vehicles— When  carrier  liable  for. 

8.  Same— New  York  rule  adopted  in  this  state. 

9.  Same— When  carrier  is  not  liable. 

10.  Carrier  by  elevator,  when  not  excused  for 

fault  of  manufacturer. 

11.  Failure  to  make  tests  is  negligence. 

n.    Pleading  and  Practice. 

12.  Jury  may  determine  as  to  proximate  cause 

of  injury.  ^        v        - 

13.  Prima  facie  evidence  of  negligence. 

14.  Same— Presumption    of    negUgence^    when 

overcome. 

L     IN  GBNBRAl*. 
Km  to  decree  ol  care  re«nlre«  of  cairleni  of 
VMsenser.    I»    general,   see    ante    12100    pars. 

16,   16.    23. 

A«  to  duty  of  carrioM  to  oxercUie  lil»h  decree 
of  core  In  providing  necessary  and  safe  appli- 
ances for  accommodation  of  passengers,  and 
as  to  liability  of  carriers  for  defects,  etc,  see 
monographic  note  4S  Am.  Dec  S62. 

A«  to  liability  for  defects  la  vehicles  in  gen- 
eral, see  monographic  notes  48  Am.  Dec  862; 
S4  Am.  Dec  523;  75  Am.  Dec  266. 

Aa  to  rcaponalblUty  for  defects  attrtbatablo 
to  fault  of  mannfactarer,  see  ante  I  2100  and 
notes,  also  monographic  note  by  Robert  Desty, 
S  L.  R.  A.   86. 

1,  APPLIED,  CITEa>,  CONSTRUED,  RB3- 
FBRRED  TO,  etc.  In:  Fisher  vs.  Southern 
Pac.  R.  Co..  89  Cal.  399.  406.  26  Pac  Rep.  894 
(construed  and  applied);  Colfax  M.  P.  Co.  vs. 
Southern  Pac  Co..  118  Cal.  648,  653  (cited  by 
error  for  8  2201),  60  Pac  Rep.  776,  40  L.  R. 
A.  78. 

9.  CONSTRUCTIOIf  OF  THIS  AND  PRE- 
CEDING SECTION  must  not  be  absolute  or 
euch  as  to  practically  prohibit  railroad  pas- 
senger traffic  or  such  useful  and  common 
convenience  as  mixed  or  accommodation  train. 
—Fisher  vs.  Southern  Pac.  R.  Co.,  89  Cal.  899, 
406.  26  Pac.  Rep.  894. 


8.  DUTY  TO  PROVIDE  PROPER  APPLI- 
ANCES, ETC. — Carriers  must  provide  every 
appliance  necessary  to  insure  safe  carriage.— 
lad.  Louisville,  N.  A,  &  C.  R.  Co.  vs.  Thompson, 
107  Ind.  442,  67  Am.  Rep.  120.  8  N.  B.  Rep. 
18,  9  Id.  867.  MaM*  McElory  vs.  Nashua  & 
L.  R.  Corp..  68  Mass.  (4  Cush.)  400,  50  Am. 
Dec  794.  Va»  Baltimore  &  O.  R.  Co.  va. 
Wlghtman,  29  Qratt.  431.  26  Am.  Rep.  884; 
Baltimore  &  O.  R.  Co.  vs.  Noel,  82  Qratt. 
894.  Fed.  Anthony  vs.  Louisville  &  N.  R. 
Co.,  27  Fed.  Rep.  724. 

4.  Carrien  of  passensera  mast  keep  pace 
with  science,  art,  aad  modern  Improvementa  la 
supplying  safe  vehicles,  machinery,  and  appli- 
ances for  their  use.— Treadwell  vs.  Whittier,  80 
CaL  574,  600,  18  Am.  St.  Rep.  176,  22  Pac.  Rep. 
266,  6  Lb  R.  A.  498.  See  Sappenfleld  vs.  Main  St. 
&  A.  P.  R.  Co.,  91  Cal.  48.  66,  27  Pac  Rep. 
690;  Smith  vs.  Whittier,  96  Cal.  279,  286.  80 
Pao.  Rep.  629;  Bosqui  vs.  Sutro  R.  Co..  131 
CW.  890,  899,  68  Pac  Rep.  682;  Siemsen  vs.  Oak- 
land, a  L.  &  H.  E.  R.,  184  Cal.  494,  499,  66 
Pac  Rep.  672.  Mlna.  Goodsell  vs.  Taylor.  41 
Minn.  207,  16  Am.  St.  Rep.  700,  42  N.  W.  Rep. 
873,   4  L.  R.  A.   678;   McDonough   vs.  Lanpher, 

66  Minn.    601,    606.    43    Am.    St.   Rep.    641.    643. 

67  N.  W.  Rep.  1621.  N.  Y.  Hegeman  vs.  West- 
ern R.  Co..  13  N.  Y.  9.  64  Am.  Dec  617;  Alden 
vs.  New  York  C.  R.  Co..  26  N.  Y.  102,  82  Am. 
Dec  401;  Griff  en  vs  Manice.  166  N.  Y.  188, 
197,  82  Am.  St.  Rep.  630.  69  N.  E.  Rep.  925. 
62  L.  R.  A.  922;  Birmingham  vs.  Rochester 
City  &  B.  R.  Co.,  69  Hun  683,  14  N.  Y.  St. 
Rep.   13. 

6.  Carrier  mast  have  carriages  adequate  to 
work  to  which  they  are  subjected,  and  must 
see  that  they  are  kept  in  due  repair. — Griffith 
vs.  Cave.  22  Cal.  635,  637,  83  Am.  Dec.  82; 
Lawrence  vs.  Green,  70  Cal.  417,  419.  69  Am. 
St.  Rep.  428,  11  Pac.  Rep.  750;  Treadwell  vs. 
Whittier,  80  Cal.  674,  696,  13  Am.  St.  Rep. 
175.  22  Pac  Rep.  266.  6  L.  R.  A.  498;  Fisher 
vs.  Southern  Pac  R.  Co.,  89  Cal.  899.  406,  26 
Pac.    Rep.    894. 

6.  Performance  of  duties  of  common  car- 
riers to  public  requires  that  they  should  own 
and  control  all  absolute  necessities  and  con- 
veniences.— Wheeler  vs.  San  Francisco  &  A.  R. 
Co.,  81   Cal.   46,   64,   89  Am.  Dec.   147. 

7.  DEFECTS  IN  VEHICLES  AND  MACHIN- 
ERY—WHEN LIABLE  FOR— As  to  skill  la 
manufacture. — Carrier  is  responsible  for  de- 
fects discoverable  during  process  of  manufac- 
ture as  well  as  for  those  discoverable  after 
vehicle  came   Into  his  possession,  upon  most 
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careful  examination  and  by  use  of  best  known 
tests  reasonably  practicable. — Slemsen  vs.  Oak- 
land a  Lb  &  K.  E.  R.,  184  Cat  494,  66  Pac.  Rei>. 
672;  Hegreman  tb.  Western  R.  Co.,  13  N.  Y.  9,  64 
Am.  Dec.  517;  Alden  vs.  New  York  Cent.  R. 
Co.,  86  N.  Y.  102.  82  Am.  Dec.  401;  Birmingham 
va  Rochester  City  &  R  R.  Co.,  69  Hun  (N. 
Y.)  688,  14  N.  Y.  St.  Rep.  18. 

8.  Rule  as  laid  down  In  New  York  as  to 
responsibility  for  defects,  adopted  in  this  state. 
— Treadwell  vs.  Whlttier,  80  Cal.  674,  695.  18 
Am.  St  Rep.  176,  22  Pac  Rep.  266,  6  Ii.  R.  A. 
498;  Sappenfield  vs.  Main  St.  &  A.  P.  R.  Co., 
91  Cal.  48.  66,  67,  27  Pac.  Rep.  690;  Slemsen 
vs.  Oakland,  a  L.  &  K.  E.  R,  184  Cal.  494,  499, 
66  Pac.  Rep.  672.  See  AUu  Western  R.  vs. 
Walker,  113  Ala.  267,  22  So.  Rep.  188.  IlL 
Toledo.  W.  &  W.  R.  Co.  vs.  Begga,  85  IlL  80, 
28  Am.  Rep.  618.  Mass.  Ingralls  vs.  Bills,  60 
Mass.  (9  Met)  1,  48  Am.  Dec.  846  and  note 
followlnsr.  N.  Y.  Blrmingrham  vs.  Rochester 
City  &  B.  R.  Co.,  187  N.  Y.  13.  82  N.  E  Rep. 
995.  18  L.  R.  A.  764.  Fed.  Anthony  vs.  Louis- 
ville &  N.  R.  Co.,  27  Fed.  Rep.  724;  Carter  vs. 
Kansas  City  C.  R.  Co..  42  Fed.  Rep.  87; 
Robinson  vs.  New  York  C.  ft  H.  R.  R.  Co.,  20 
Blatchf.  C.  C.  838,  9  Fed.  Rep.  877. 

S.  Carrier  la  not  liable  for  danuiKes  Im« 
enrred  throvffh  latent  defects  which  could  not 
have  been  discovered  by  examination,  and 
which  are  not  traceable  to  any  want  of  grood 
business  dillsrence  in  the  manufacturer. — 
Lawrence  va  Green,  70  Cal.  417,  419,  69  Am. 
St  Rep.  428.  11  Pac.  Rep.  760. 

10.  CARRIER  BY  ELEVATOR— Hot  ex- 
enaed  from  deirrec  of  vtmoat  oare  and  dili- 
gence  that   elevator   in   use   was   constructed 


by  competent  and  skilled  manufacturer  from 
whom  it  was  purchased,  as  manufacturer  ia 
agent  or  servant  of  carrier  in  matter  of  con- 
struction of  olevator,  and  carrier  is  responsi- 
ble for  any  want  of  care  of  maker  or  builder. 
—Treadwell  vs.  Whittier.  80  CaL  674,  696,  IS 
Am.  St  Rep.  176,  22  Pac  Rep.  266,  6  I*  R. 
A.  498. 

11*    Fallvre   to   test    veklcles    or   maelilnery 

by  best  known  tests  reasonably  practicable 
renders  carrier  wantlnsr  in  care  and  fore- 
slsht  required. — Treadwell  vs  Whittier.  80  Cal. 
574,  595,  13  Am.  St  Rep.  176,  22  Pac.  Rep.  266» 
6  U  R.  A.  498. 

n.     PLEADING  AND  PRACTICE. 

U.  J17RY  MAY  DETERMINE  "WHETHER 
BREAKING    OF    FLANGE    OF    TITHEEL    was 

proximate  cause  of  injury. — Johnsen  va  Oak- 
land, S.  Ik  &  H.  E.  R.,  127  Cal.  608,  60  Pac  Rep. 
170;  Slemsen  va  Oakland.  &  Ia.  ft  H.  E  R.,  134 
CaL   494,  496,  66  Pac  Rep.   678. 

IS.  PRIMA  FACIE  EVIDENCE. —  Injary 
tbrovirk  defect  In  vehicle  is  at  least  prima 
fade  evidence  of  negrllssnce  on  part  of  car- 
rier.— ^Lawrence  vs.  Green.  70  CaL  417,  419,  69 
Am.  St  Rep.  428.  11  Pac.  Rep.  760. 

14.    To  overcome  presomptlon  of  ncgrllsence 

arising*  from  injury  received  through  defec- 
tive condition  of  machinery  or  appliances  of 
carrier,  it  Is  suflBclent  if  carrier  Introduces 
sufBcient  evidence  to  balance  such  presumption 
without  overcominff  it  by  a  preponderance  of 
evidence. — Scott  vs.  Wood,  81  CaL  398.  22  Pac. 
Rep.  871;  Patterson  vs.  San  Francisco  &  S. 
Bf.  E.  R.  Co.  <CaL  Juno  80,  1906),  81  Pac.  Rep. 
681. 


§  2102.    NOT  TO  OVEBLOAD  HIS  VEHICLE.    A  carrier  of  persons  for  re- 
ward must  not  overcrowd  or  overload  his  vehicle. 

History:     Eniicterl  March  21,  1872. 


1.  Overcrowded  car — Care  is  required. 

2.  Same — Damages  recoverable  for  injuries. 

An  to  paaaensem  ridtng  on  overcrowded  cara, 

and  negrllgrence  and  liability  of  carriers  aris- 
ing from  failure  to  furnish  sufBcient  accom- 
modations for  passensers,  see  ante  fi  2100  pars. 
6,  46,  70,  and  ante  ||  479,  481,  488  and  notes. 

1.  0VE:RCR0W1>BD  car — Care  reanlred.— 
Carrier  should  not  allow  so  many  passengers 
upon  cars  as  to  overcrowd  them,  and  if  un- 
able to  prevent  overcrowding,  carrier  has 
right  to  refuse  to  move  train  under  such  cir- 
cumstances; but  if  carrier  did  not  pursue  that 
course  and  undertook  to  transport  all  pas- 
sengers   that    were    on    board    train,    whether 


within  cars  or  upon  platforms.  It  was  under 
obligations  to  exercise  additional  care  com- 
mensurate with  perils  and  dangers  surround- 
ing passengers  by  reason  of  overcrowded  con- 
dition of  cars. — Lynn  vs.  Southern  Pac.  Co.» 
108  CaL  7,  12,  86  Pac.  Rep.  1018,  24  K  R.  A. 
710. 

S.    Pauenser  Is  entitled  to  recover  damacea 

from  carrier  when  evidence  shows  that  tracks 
were  defective  and  that  train  was  running  at 
high  rate  of  speed,  causing  jolting  and  Jar- 
ring of  cars,  by  which  plaintiff  was  thrown 
from  train. — Lynn  vs.  Southern  Pac.  Co.,  IQt 
CaL  7,  14,  86,  Pao.  Rep.  1018,  24  L.  R.  A. 
710. 


§2103.  TREATMENT  OF  PASSENGERS.  A  carrier  of  persons  for  reward 
must  give  to  passengers  all  such  accommodations  as  are  usual  and  reasonable,  and 
must  treat  them  with  civility,  and  give  them  a  reasonable  degree  of  attention. 

History:   Enacted  March  21,  1872. 

Iy2.  Carrier's   duty    toward   passengers — Proper  4.  Same — ^Duty  of  conductor  and  employees- 
attention — Must  protect  against  obscenity,  Bight  to  eject. 

etc  As  to   carrier's   duty  to   care   for   aafety  of 

8.  6ame~-Mn8t  protect  against  drunken  or  dis-  paanensem,  see  monoerraphlc  note  by  Robert 

orderly  persons*  Besty.  8  L.  R.  A.  678,  674. 
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As  to  esxTler's  duty  to  protect  psMmengem 
from  radene«s  and  Insvlt*  see  xnonoerraphlc  note 
by  Robert  Desty,  8  L.  R.  A.  634. 

Afl  to  carrier's  dotr  to  proteet  paaaenflrem 
from  iBjnriea  hy  third  pemon^  seo  monofirraphio 
note  6  Am.  St.  Rep.  784,  787. 

At  to  carrier's  Ilabllltr  for  iajiirlco  reavlt- 
tear  from  aiilaeoiidvct  of  aerraiitsy  see  ante  9  2100 
par.  74«  post  i  2188  and  note,  and  mono- 
graphic note  by  Robert  Desty,  8  L.  R.  A. 
€85. 

Aa  to  proTidlns  proper  aceoaunodatloiui  for 
passcBflrersy  see  ante  S2102  and  note. 

1.  CARRIER'S  DUTT  TOIVARD  FAS- 
8BlfGEaA.S. — Carrier  must  accord  passenffers 
proper,  polite,  and  courteous  treatment.  6a« 
Savannah  F.  &  W.  R.  Co.  vs.  Quo,  108  Ga. 
125,  68  Am.  St.  Rep.  86,  29  8.  B.  Rep.  607,  40 
Ix  R.  A.  483.  Ky.  Louisville  &  N  R.  Co.  vs. 
Ballard,  85  Ky.  807,  7  Am.  St  Rep.  600.  8  & 
W.  Rep.  630.  Mass.  Commonwealth  vs.  Power, 
48  Mass.  (7  Met.)  596,  41  Am.  Dec.  465.  Tenn. 
Knoxville  T.  Co.  vs.  Lane,  108  Tenn.  876,  53 
&  W.  Rep.  567,  46  L.  R.  A.  649.   Wis.   Croaker 


vs.    Chicago    &    N.    W.    R.    Co.,    86    Wis.    657, 
17  Am.  Rep.  604. 

2.  CARRIER  SHOULD  PROTECT  PAS- 
SBNGKRS — Hearlnar  obscenity,  witnessing  Im- 
modest conduct,  or  submlttlnsr  to  wanton 
approach;  and  violation  of  this  contract  on 
part  of  carrier  entitles  person  injured  to  dam- 
ages.— Knoxville  T.  Co.  vs.  Lane.  103  Tenn.  376, 
58  S.  W.  Rep.  557,  46  L.  R.  A.  549. 

8.     Dmnkeiiy   disorderly^   or   riotous   persons 

Who  imperil  passenfirers'  safety,  or  interfere 
with  reasonable  comfort  or  convenience  of 
other  passengers,  may  be  ejected  by  carrier, 
and  reasonable  force  may  be  exercised,  if 
necessary,  for  this  purpose. — Putnam  vs. 
Broadway  &  S.  A.  R.  Co.,  55  N.  Y.  108,  14  Am. 
Rep.  190. 

As  to  rlffht  of  carrier  to  ejeet  passensers, 
see  post  12188  and  nota. 

4.  It  la  tlie  duty  of  tbe  eondaetor  and  otber 
employees  upon  train  to  treat  passengers  with 
civility  and  to  abstain  from  all  unnecessary 
violenca  toward  them.— Hanson  vs.  European 
&  N.  A.  R.  Co.,  62  Me.  84,  16  Am.  Rep.  404. 


§  2104.  RATE  OF  SPEED  AND  DELAYS.  A  carrier  of  persons  for  reward 
must  travel  at  a  reasonable  rate  of  speed,  and  without  any  unreasonable  delay,  or 
deviation  from  his  proper  route. 

History:    Enacted  March  21,  1872. 

L    In  GeneraL 

1,2.  As  to  speed  of  ears — ^Evidence. 
3.  Deviation — From  schedule  time. 


n.    Deviation  from  EoutOi 

4, 5.  Definition — Duty  of  carrier. 

6.  Damages — Liability  of  carrier. 

7.  Same — Animus  or  motive  ImmateriaL 

8.  Same — Measure  of  damages. 

9.  Same — Speculative  damages. 

10,11.  Pleading   and    practice — ^Action   by   hus- 
band and  wife. 

L     IN  OENBRAL. 

1.  Aa  to  speed  of  utreet  cars,  see  ante  (  601 
note  par.  8. 

See  monogrraphlc  note  26  L.  R.  A.  €68;  also 
notes  57  Am.  St.  Rep.  786;  60  Am.  St.  Rep. 
691;  see  also  27  Am.  &  "Eng.  Encyc  of  Ii.  (2d 
ed.)  49. 

2.  PASSENGERS  ARE  COMPETENT  IVrr- 
NESSES  AS  TO  RATE  OF  SPEED  cars  may 
be  travellner.  Law  recosnizes  very  broad  and 
liberal  rule  In  reception  of  opinion  evidence 
of  non-experts  as  to  rate  of  speed  cars  may 
be  traveling:. — ^Johnsen  vs.  Oakland,  S.  L.  & 
H.  E.  R.  Co.,  127  Cal.  608,  611,  60  Pac.  Rep.  170. 

8.  DEVIATION — Duties  of  railroad  corpora- 
tions   to   observe   rcarnlar   time    schedale^   ete.^ 

see  ante  S  ^81  and  note. 

II.     DEVIATION  FROM  ROUTE. 

4.  Deviation  dellned  as  relates  to  marine 
Insurance. — See  post  9  2694. 

B.  DUTT  OF  CARRIER  Is  to  transport 
goode  by  usual  direct  route. — Pierce  vs. 
Southern  Pac.  Co..  120  Cal.  166,  164,  47  Pac 
Rep.  874,  52  Id.  802,  40  !■.  R.  A.  860. 

e.    DAMAGES — lilabllltT  of  carrier  for   im- 


proper deviations  from  roiite.-^Ord  vs.  Steamer 
Uncle  'Sam,  13  Cal.  869,  871. 

Sea  monofirraphio  note   86  Am.  8t  Rep.   821. 

7.  Anlmvs  or  motive  Immaterial. — In  actions 
founded  upon  breach  of  contract,  for  improper 
deviation  from  usual  route,  the  common  law 
excludes  all  inquiry  into  motive  or  animus  of 
contracting:  parties,  and  limits  damages  to 
direct  pecuniary  loss  resulting:  from  breach. 
— ^Jones  vs.  Steamship  Cortes,  17  Cal.  487,  496, 
79  Am.  Dec.   142. 

8.  Measure  of  damases  for  injuries  result- 
ing: from  deviation  from  route,  where  acts  of 
defendant  were  wilful  and  oppressive.  It  is 
proper  to  consider  not  only  mere  pecuniary 
loss,  but  also  bodily  injuries  sustained,  agony 
of  min'd  and  of  feelings  directly  consequent 
thereupon. — Jones  vs.  Steamship  Cortes,  17 
Cal.   487.   490.  499.   79  Am.   Dec.   142. 

See  post  S2162  note  par.  24.  and  cases  pro 
and  con  upon  question  of  considering  mental 
suffering  In  assessing  damages. 

See  also  note  44  Am.  St.  Rep.  488. 

9.  Speculative  damasea. — In  action  to  re- 
cover damages  for  injuries  contracted  on  devi- 
ation from  route  and  detention  it  is  improper 
upon  question  of  damages  to  permit  witness  to 
testify  as  to  value  of  plaintiff's  services  per 
day  where  it  appears  that  such  testimony  was 
based  upon  plaintiff's  ability  as  speculator  pos- 
sessed of  large  property  interests,  money  In- 
vested In  stocks,  rents,  and  other  sources  of 
Income,  such  testimony  not  relating  to  mat- 
ters of  science,  art,  or  skill  In  some  particular 
profession  or  business. — Hastings  vs.  Steamer 
Uncle  Sam,  10  Cal.  341,  342.  See  Lincoln  Nat. 
Bank  vs.  Davis.  32  Neb.  1,  7.  48  N.  W.  Rep. 
892;  Kahn  vs.  Old  Telegraph  Mln.  Co.  (dis.  op.), 
2  Utah.  174,  212. 
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10.     PLBADIlfO     AND     PRAOTICB.— Action 
ke   bronslit    by    Imabaad    and    wife    for 

breach  of  contract  for  Injuries  to  wife  conse- 
quent upon  deviation  from  route  and  deten- 
tion at  ports  not  on  usual  route  to  destination. 
— Sheldon  vs.  Steamship  Uncle  Sam,  18  CaL 
826.  638,  79  Am.  Dec.  198. 


11.  Wife  ninst  Join  In  action  bronsbt  by 
hnaband  for  breach  of  contract  for  injuries 
to  wife  consequent  upon  deviation  from  route, 
and  It  is  immaterial  that  injury  is  alleged  to 
have  been  committed  in  violation  of  contract. 
—Sheldon  vs.  Steamship  Uncle  Samt  18  CaL 
686.  688.  79  Am  Dea  198. 


CHAPTER  in. 

CARRIAGB  OF  FROPERTT. 

Article  L  General  Definitions,  S  2110. 

n.  ObUgations  of  the  Carrier,  St  2114-2128. 

lU.  Bill  of  Lading,  §§  2126-2132. 

lY.  Freightage,  §§2136-2144. 

Y.  General  Average,  2148-2155. 


ARTICLE  L 

GENERALi   DEFINITIONa 

S  2110.    Freight,  eonsignor,  etc.,  what. 

§2110.  FREIGHT,  CONSIGNOR,  ETC.,  WHAT.  Property  carried  is  called 
freight;  the  reward,  if  any,  to  be  paid  for  its  carriage  is  called  freightage;  the 
person  who  delivers  the  freight  to  the  carrier  is  called  the  consignor;  and  the  per- 
son to  whom  it  is  to  be  delivered  is  called  the  consignee. 

History:  Enacted  March  21,  1872. 


Afl  to  Mils  of  ladlBff,  see  post  ||  2126-2132 
and  notes. 

A*  to  commoift  carriers  Im  sencral,  see  post 
I  2168  and  note. 

As  to  when  eonelsaeo  la  liable  for  frelslit- 
aare»  see  post  i  2188  and  note. 

As  to  whea  coaalsnor  Is  liable  for  frelffbt* 
»,  see  post  S  2137  and  note. 

Aa  to  earrlers  of  property  seaerallT  mnA  tbelr 


llabllltr  for  damages  occasioned  by  negrll^ence. 
etc,  see  post  19  2194-2204  and  notes. 

Aa  to  Ilea  of  carrier  for  frelshtase,  see  post 
12144  and  note. 

As  to  obUsratloBS  of  earrlera  of  propertxy  see 
post  98  2114-2121  and  notes. 

Aa  to  nrhea  payment  of  frelirbtaso  atay  bo 
required,  see  post  12136  and  note;  also  mono- 
graphic note  60  Am.  Dec  160. 


ARTICLE  n. 

OBUQATIONS     OF  THE  CARRIER. 


{  2114.  Care  and  diligence  required  of  carriers. 

§  2115.  Carrier  to  obey  directiona. 

§2116.  Conflict  of  orders. 

§  2117.  Stowage,  deviation,  eto. 

§  2118.  Delivery  of  freight. 


§  2119.    Place  of  delivery. 
§  2120.    Notice  when  freight  not  delivered. 
§  2121.    When  consignee  does  not  accept. 
S  2122.    When  consignee  cannot  be  found    ( 
pealed). 


§  2114.  CASE  AND  DnJGENOE  BEQXTIRED  OF  OABBIEBS.  A  carrier  of 
property  for  reward  must  use  at  least  ordinary  care  and  diligence  in  the  perform- 
ance of  all  his  duties.    A  carrier  without  reward  must  use  at  least  slight  care  and 

diligence.  History:   Enacted  March  21, 1872. 

I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  ete. 


II.    Duties  and  Liabilities  of  Carriers  of  Prop* 

erty. 

2.  Care  and  diligence  required — General  rule. 
8.  Same — Carrier   must    provide   reasonable 

precautions  to  protect  property. 
4.  Same — Different  degrees  of  care. 


5.  Same — Injury  to   loading,   ett, — Implied 
obligations. 

6.  Same— Liability,  continuance  of. 

7.  Same — Liability   is   primary — Failure    to 

deliver  draft. 

8.  Same — Value  as  determining  duty. 

9.  Contracts   with    commission   merchanta— > 

Extent  of  powers  on  contract  for  car- 
riage. 
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10.  Contract   for   gratuitous   carriage— Bail- 

ment. 
nL    Contributory  Negligence. 

11.  Contributory  negligence— General  rule. 

12.  Same — Sealed  letter,  when  sender  should 

inform  carrier  of  contents. 

IT.    Damages. 

13, 14.  Measure  of  damages — Special  contract  •■ 

to  value  of  freight — ^Invoice  price  u 

measure  of. 

15.  Same — ^For  breach  of  shipping  contract. 

y.    Pleading  and  Practice. 

16.  Action — Mere  liability  will  not  support 

17.  Same — ^When  agent  suable  as  upon  per- 

sonal contract. 

18.  Same — Marine  carriers,  twofold  remedies 

against. 

19.  Same — Part  owner  may  maintain. 

20.  Burden    of    proof — ^Defendant    as    tort- 

feasor. 

21.  Evidence — ^Agent's  declarations,  when  ad- 

missible. 

22.  Same — Court  and  jury,  functions  of. 

23.  Same — ^Delivery  in  good  condition  implied. 

24.  Same — Negligence,  what  proof  establishes. 

25.  Same — Eedsless  act,  proof  of. 

26.  Same — Rules  and  regulations  of  other  car- 

riers, proof  of  inadmissible. 

27.  Exceptions — Error  must  be  specified. 

28.  Finding — ^When  for  amount  greater  than 

claimed — Modifying  judgment. 

29.  Instructions  to  jury— When  exceptions  to 

must  be  specific 

30.  Same — Erroneous  as  to  punitive  damages. 

31.  Judgment — ^Plaintiff  cannot  recover  great- 

er amount  than  alleged. 
82.  Same — Modifying    of,    for    excess    over 
amount  averred  in  complaint. 

33.  Negligence — When  question  of  fact. 

34.  Pleading  —  Amending    complaint    under 

Practice  Act. 
85.  Same— Abatement,  plea  in. 
86-38.  Same— Complaint  averring  negligence  as 

common  carrier,  proof  under — ^Variance. 
89.  Same— Statute  of  limitations  as  defense 

by  foreign  corporation. 

I.     IN  GENERAU 

Am  to  action  for  dunases  for  loss  of  (ooda 
In  senernl,  see  monofirraphlo  note  by  Robert 
Desty,  10  L.  R.  A  418. 

Aa  to  burden  of  proof  In  case  of  losa  of  bnar- 

_  e,  see  post  S  2182  and  note. 

Aa  to  common  oarrlera,  who  are,  see  post 
12168  and  note. 

Aa  to  defenae  under  apeclal  contract  limit- 
las  liability,  see  post  S  2174  and  note. 

Aa  to  delivery,  see  post  SI  2118,  8119.  8180, 
2131,  2132  and  notes. 

Aa  to  delay  and  loaaea  eanaed  tbereby»  see 
post   9  2194   and   note. 

Aa  to  defenaea  of  "acta  of  God,»»  public  en- 
eniy»  etc.,  see  post  |  2194  and  note. 

Aa  to  detriment  eanaed  by  breach  of  carrler*a 
obligation  to  accept  freight,  see  post  |8815 
and  note. 

Aa  to  diacrlmlnatlon  in  favor  of  larffe  ahtp* 
pers,  see  monographic  note  11  Am.  St.  Rep. 
660. 


Aa   to   ezpreaa   eompanlea    aa    common 
rlero,  aee  monographic  notes  47  Am.  Dec.  €48- 
654;  61  Am.  St.  Rep.  860-886. 

Aa  to  ffamlabment  of  property  In  tranalt»  In 
handa  of  carrier,  aee  monoffraphio  note  69  Am. 
St.   Rep.   126,  127. 

Aa  to  general  averasoy  see  post  |  8148  and 
note. 

Aa  to  liability  for  acta  of  aventay  see  mono- 
praphio  note  61  Am.  St.  Rep.  381. 

Aa  to  liability  for  carrying  sooda  In  eold 
•torase  oara,  see  monoerraphlo  note  90  Am.  St. 
Rep.   800-802. 

Aa  to  liability  of  eomnum  carrier  of  property 
in  general,  see  post  |2194  and  note. 

Aa  to  liability  of  ezpreaa  eompanlea  for 
Kooda  Bhipped  over  eonneetlns  llnea,  aee  mono* 
Srrapbio  note  61  Am.  St.  Rep.  871. 

Aa  to  liability  of  forwardera  aa  dlatlnirnlahed 
f!rom  that  of  earrlera,  see  post  |  2174  and  note. 

Aa  to  liability  of  nuirine  earriery  when  beirlnay 
etc.,  see  post  1 2197  and  note. 

Aa  to  liability  for  loaa  on  connecting  Uneoy 
see  monogrraphio  note  62  Am.  St.  Rep.  108. 

Aa  to  liability  for  nesllsent  loaa  of  sooda, 
see  monoffraphio  note  by  Robert  Desty*  10 
li.  R.  A.  417. 

Aa  to  live  atock,  carrlaso  of,  duty  of  feed- 
Ins  and  wnterlnKt  etc.,  see  monoffraphio  note 
68  Am.  St.  Rep.  664,  568. 

Aa  to  live  atock,  claima  for  damaKca  to,  see 
monogrraphlc  note  by  Robert  Desty,  9  L.  R. 
A.  449-462. 

Aa  to  live  stock,  duty  to  prevent  escapo  olV 
see  mono^aphlc  note  68  Am.  St.  Rep.  660. 

Aa  to  llTO  atocky  llabUlty  for  overloadluKf  see 
monogrraphlc  note  68  Am.  St.  Rep.  559,  660. 

Aa  to  meaanre  of  care  required,  In  Keneral» 
see  monofirraphlo  note  by  Robert  Desty,  10 
Lb  R.  A  416. 

Aa  to  police  revnlatlona  relating  to  carry- 
las  cattle,  etc.,  see  HBlfNING'S  GKNERAIi 
LAIVS  pp.  154,  155  note. 

Aa  to  property  atored  In  ^rarehouae  upon 
reaching  destination,  see  post  Si  2120,  2121  and 
notes. 

Aa  to  rlffht  of  carrier  to  yrant  preferencea, 
see  monofirraphlc  note  11  Am.  St.  Rep.  648. 

Aa  to  stipnlatlona  limiting  time  of  brlnirins 
action,  see  monogrraphlc  note  13  Am.  St.  Rep. 
785. 

Aa  to  atrlkea  aa  affecting  liability  of  car- 
rier, see  post  S2196  and  note. 

Aa  to  anbroaration  of  Insurer  to  rliphta  of 
carrier,  see  monogrraphlc  note  44  Am.  St.  Rep. 
784,  736. 

As  to  conversion  committed  by  common  car- 
rier, see  monogrraphlc  note  24  Am.  St.  Rep. 
816,   816. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Kerry  vs.  Paclflc  M. 
Co.,  121  Cal.  564,  668,  66  Am.  St.  Rep.  65,  64 
Pao.  Rep.  89  (construed  and  applied). 

IL     DUTIES     AND     LIABIIJTIES     OP     CAR- 
RIERS OF  PROPERTY. 

2.  CARE  AND  DIIilGBNCE  REaiTmED.r^ 
General  rule  in  case  of  earrlera  Is  that  they 
are  hound  to  use  ordinary  diligence  and  liable 
for  ordinary  negrlect:  1.  e.  they  must  take  such 
care  of  property  Intrusted  to  them  aa  every 
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prudent  and  Intelligent  man  commonly  takes 
of  bis  own  eroods. — ^Hayee  vs.  Wells,  28  CaL 
185,  190,  88  Am.  Dec  89. 

As  to  care  and  dlllffenee  reqvlred  of  earrlem 
off  property  In  seneraly  see  notes  86  Am.  Dec. 
426;  96  Am.  Dec.  466;  99  Am.  Dec  686;  87  Am. 
St  Rep.  247. 

8.  Carrier  must  proTlde  reasonable  precau- 
tion to  protect  property  of  others.  This  means 
provision  must  not  only  be  provided,  but 
must  be  properly  used.  Carelessness  In  either 
particular  accompanied  with  Injury  to  any 
innocent  party  will  make  company  liable. — 
Gerke  vs.  California  Steam  Nav.  Co.,  9  CaL 
251,  258,  70  Am.  Dec  660.  See  Airier  vs. 
Steamer  Maria,  14  CaL  168,  171. 

4.  Different  desreee  of  care  required  under 
different  circumstances  thougrh  seldom  ex- 
pressed In  carrier's  contract  are  supplied  by 
law  in  reference  to  which  such  contracts  are 
made  and  which  enters  into  and  forms  part  of 
such  contracts. — Wilson  vs.  California  C.  R.  Co.* 
94  CaL  166,  169.  29  Pac  Rep.  861,  17  L.  R.  A. 
685. 


5.  Injury  in  loading  or  nnloadlnK* — la  con- 
tract for  delivering  frelfflit  there  is  an  Implied 
obligation  that  in  loading  and  unloadinsr  cargo 
there  shall  be  no  unnecessary  injury  to  mer- 
chandise, and  for  injury  resulting  from  negli- 
gence of  carrier  there  Is  implied  liability.— 
Kerry  vs.  Pacific  M.  Co.,  121  CaL  564,  570.  66 
Am.  St  Rep.  65,  54  Pac  Rep.  89. 

6.  lilabUlty  of  common  carrier — Contlnnaneo 
of  after  goods  are  received  and  while  in  transit 
from  station  where  received,  to  station  where 
they  are  to  be  delivered,  liability  of  railroad 
company  as  common  carrier  continues. — Jack- 
son vs.  Sacramento  V.  R.  Co.,  88  CaL  269,  273. 

7.  L.labillty  of  carrier  la  primary. — Carrier 
undertaking  to  deliver  draft  thereby  becomes 
liable  on  contract  as  common  carrier  immedi- 
ately upon  failure  to  deliver  as  agreed.  Lia- 
bility of  carrier  is  primary  not  secondary  to 
that  of  drawer  of  draft. — Jones  vs.  Wells,  28 
CaL  259.  261. 

8.  Valne  as  determining  duty* — Degree  of 
care  and  diligence  carrier  is  bound  to  bestow 
upon  property  intrusted  to  him  for  transpor- 
tation depends  upon  its  value  and  quality: 
value  of  article  especially  is  an  important 
ingredient  in  considering  question  of  negli- 
gence, for  that  will  be  gross  negligence  in 
case  of  parcel  of  great  value  which  would 
not  be  In  case  of  common  article  of  little 
value.— Hayes  vs.  Wells,  23  CaL  185,  190,  83 
Am.  Dec.  89. 

9.  Contracts  with  commission  merclinnta. — 
Carrier  la  put  npon  Inquiry  as  to  extent  of 
powers  of  commission  merchants  who,  while 
carrying  on  commission  business,  and  in  that 
busInesD  charter  ship,  receive  plaintiff's  wheat 
and  contract  for  its  carriage. — Hayes  vs.  Camp- 
belL  63  CaL  143,  149. 

10.  CONTRACT  FOR  GRATUITOUS  CARRI« 
age:  of  TREASURB. — Where  treasure  was 
left  with  clerk  of  steamer  upon  special  eon- 
tract  well  defined  and  understood  that  he 
would  receive  the  treasure,  charge  nothing 
for  Its  conveyance  and  incur  no  liability  in 
case    of   loss,    and    employer   of   clerk    cannot 


be  sued,  as  common  carrier,  for  damages  sus- 
tained by  bailor  in  case  of  loss. — Fay  vs. 
Steamer  New  World,  1  CaL  848,  850. 

As  to  carriage  of  property  wlthont  reward, 
being  mere  bailment*  see  ante  I  2090  and  note. 

m.  CONTRIBUTORY  NEGLIGENCE. 

11.  CONTRIBUTORY  NBGLIGBlfCB.— IT  IS 
GBNBRAIi  RUI4B  that  if  plaintiff  has  brought 
injury  on  himself  or  has  been  g^illty  of  negli- 
gence and  that  negligence  in  any  way  con- 
curred in  causing  loss  of  damage,  he  is  not 
entitled  to  recover. — Hayes  vs.  Wells.  28  CaL 
185.  198.  88  Am.  Dee.  89. 

la,  Wbere  plalntlll  sends  by  carrier  sealed 
letter  containing  check  for  large  sum  of  money 
for  transmission  to  another,  and  fails  or  neg- 
lects to  inform  carrier  of  the  contents  and 
value  of  letter,  held  that  this  was  gross  care- 
lessness and  culpable  negligence  on  part  of 
plaintiff,  and  that  he  is  not  entitled  to  re- 
cover.— Hayes  vs.  Wells,  28  CaL  185*  198.  88 
Am.  Dec  89. 

IV.     DAMAGED 

18.  MEASURE  OF  DAMAGES  —  Agreed 
▼alne. — Carrier  is  bound,  where  negligent,  to 
respond  only  in  value  agreed  upon  in  special 
contract  with  shipper  as  to  extent  of  liability 
in  event  of  loss. — Pierce  vs.  Southern  Pac 
Co..  120  CaL  166,  166,  47  Pac  Rep.  874,  62  Id. 
802.  40  Lb  R.  A.  850;  Hart  vs.  Pennsylvania  R. 
Co.,  112  U.  a  831,  bk.  28  L.  ed.  717.  6  Sup. 
Ct.   Rep.   151. 

14.  Measnre  of  damages,  nnder  special  con- 
tract making  invoice-price  measure  of  dam- 
ages, is  actual  value  of  goods  at  point  of  ship- 
ment, even  though  invoice-price  was  not 
actually  made  out  or  agreed  upon  at  time 
goods  were  shipped. — Pierce  vs.  Southern  Pac. 
Co.,  120  CaL  156.  159.  47  Pac  Rep.  874,  62  Id. 
802.   40  U  R.  A.  850,   351. 

IB.  Damage  resnltlng  from  breach  of  ship- 
ping contract  requiring  carrier  to  transport 
cargo  safely  and  deliver  it  at  terminus,  is 
market  value  of  goods  at  place  of  delivery; 
for  if  contract  had  been  fulfilled  shipper  would 
have  realized  that  sum. — Ringgold  vs.  Haven, 
1  CaL  108.  119;  Hart  vs.  Spalding,  1  CaL  218, 
214. 

V.     PLEADING  AND  PRACTICE. 

IC  ACTION  AGAINST  CARRIBR^Cannot 
be  maintained  to  recover  for  mere  liability  in- 
cnrred  by  plaintiff  to  another. — Pacific  P.  Lh 
Co.  va  Western  U.  TeL  Co.,  128  CaL  428,  438. 
56  Pac  Rep.  108. 

17«  Agenty  when  enable  as  npon  peraonnl 
contract. — ^Where  agent  is  direct  party  in  con- 
tract for  carrying  freight,  and  principal  is 
not,  agent,  although  describing  himself  as 
agent,  is  suable  upon  the  covenants  and 
agreements  as  upon  his  own  personal  contract. 
— Kerry  vs.  Pacific  M.  Co.,  121  CaL  664,  571, 
66  Am.  St.  Rep.  65,  54  Pac  Rep.  89. 

18;  Marine  carriers  —  Twofold  remedy. — 
Where  agent  is  direct  party  to  instrument  and 
principal  is  not,  so  that  latter  Is  not,  ex  directo. 
suable  thereon,  the  agent,  although  describing 
himself   as   agent,   is    suable    upon    the    cove- 
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nants  and  agreements  contained  therein  as  his 
own  personal  contract,  and  this  doctrine  Is 
extended  to  master's  contract  within  ordinary 
scope  of  his  powsas  and  duties. — Kerry  va 
PaclQc  Bi.  Co..  121  Cal.  664.  671.  66  Am.  St. 
Rep.   65.  64  Pac.  Rep.  89. 

10*  Part  owner  may  maintain. — ^Actual  pos- 
session of  cattle  at  time  of  their  Injury  dur- 
ing carriage  is  sufficient  to  entitle  party  In 
possession  to  maintain  action  for  such  Injury 
even  though  party  Is  but  part  owner. — Polk 
v&  Coffin.  9  Cal.  66,  68. 

20.  BURDEN  OF  PROOF.— Where  defendant 
Is  sued  as  tort-feasor»  and  charged  in  com- 
plaint with  negligence  whereby  plaintiff's 
goods  are  destroyed  by  lire,  burden  of  proving 
negligence  is  upon  plaintiff. — ^Wilson  vs.  Cali- 
fornia C.  R.  Co..  94  Cal.  166,  170,  29  Pac.  Rep. 
861,  17  Ifc  R.  A.  686.  See  Wilson  va  Southern 
Pac  R.  Co.,  62  CaL  164,  172. 

21.  EVIDENCES — ^Deelaration  made  at  time 
Injury  occurred. — ^Where  damage  results  from 
fire  caused  by  sparks  from  steamboat,  declara- 
tions by  master  of  steamboat  made  at  the 
time  and  while  boat  was  under  his  command 
bind  the  principal  and  constitute  a  part  of 
the  res  gests  and  are  admissible  in  evidence. 
— Gerke  vs.  California  Nav.  Co.,  9  Cal.  261, 
256,  70  Am.  Deo.  660.  See  Oarfleld  vs.  Knight's 
Ferry  &  T.  M.  W.  Co.,  14  CaL  86.  88;  Meyer 
vs.  Virginia  &  T.  R.  Co.,  16  Nev.  841,  843. 

As  to  wbea  declarations  of  agent  are  admls- 
■ible  against  principal^  see  monographic  note 
58  Am.  Dec.   812. 

28.  Functions  of  court  and  |nry. — ^What 
facts  and  circumstances  constitute  evidence  of 
carelessness  is  question  of  law  for  courts  to 
determine.  But  what  particular  weight  Jury 
will  give  to  these  facts  and  circumstances 
is  matter  for  the  jury. — Oerke  va  Calif  or:  ia  S. 
Nav.  Co..  9  Cal.  261,  268,  70  Am.  Dec.  650; 
Jackson  vs.  Sacramento  V.  R.  Co.,  28  Cal.  269, 
276;  Dresbach  va  California  Pac  R.  Co.,  67 
Cal.   462.   467. 

28.  Not  necessary  for  pInlatllE  to  prore  ea*- 
prees  stipulation  in  written  contract  that 
freight  is  to  be  delivered  In  good  condition.— 
Kerry  vs.  Pacific  M.  Co.,  121  Cal.  664,  668.  (»6 
Am.  St.  Rep.  65,  64  Pac.  Rep.  89. 

24.  It  Is  clearly  negligence  where  evidence 
shows  that  loss  was  incurred  for  want  of 
necessary  means  of  safety. — Qriffith  vs.  Cave, 
22  Cal.  686,  687.  83  Am.  Dec  82. 

28.  Offer  to  prove  In  effect  tbat  reckless 
act  vraa  carefully  performed,  such  as  steam- 
boat racing  with  another,  is  not  sufflcint  show- 
ing against  proof  of  negligence  incident  to 
such  reckless  act. — Agnew  vs.  Steamer  Contra 
Costa.  27  Cal.  426.  480,  87  Am.  Dec.  87. 

an.  Proof  of  rules  and  regulations  of  otber 
carriers  is  not  admissible.  It  is  essential  that 
notice  of  any  rule  upon  any  subject  be  brought 
to  attention,  either  directly  or  constructively, 
of  person  employing  carrier. — Orlfflth  va 
Cave,  82  Cal.  686,  687,  88  Am.  Dec  82. 

27.  EXCEPTIONS  ON  APPEAL.— Error  not 
aTallnble  unless  specifled  as  one  of  particular 
errors  upon  which  party  will  rely.— Jones  ts. 
WelU,  28  CaL  269,  261. 


28.  FINDING  OF  DAMAGES— For  greater 
amount  than  alleged  In  complaint,  supports 
allegation  of  complaint  to  extent  of  amount 
averred. — Kerry  vs.  Paciflo  M.  Co.,  121  CaL 
664,  672.  66  Am.  St.  Rep.  66,  64  Pac  Rep.  89. 

20.  INSTRUCTION  TO  JURY.— Exceptions 
to  by  court  given  upon  Its  own  motion  ought 
to  point  out  specifically  and  at  time  of  trial 
portions  to  which  exceptions  are  taken. — 
Cavallaro  vs.  Texas  &  P.  R.  Co..  110  CaL  348. 
868,  62  Am.  St.  Rep.  94.  42  Pac  Rep.  91»8.  See 
Hicks  vs.  Coleman.  26  CaL  122.  146,  86  Am. 
Dec  108;  St  John  vs.  Kidd,  26  CaL  263,  267; 
Shea  vs.  Potrero  &  B.  V.  R.  Co.,  44  CaL  414.  429; 
Sill  vs.  Reese,  47  CaL  294,  848;  Robinson  va 
Western  Pac  R.  Co.r  48  CaL  409,  425;  Brown 
vs.  Kentfleld,  60  CaL  129,  181;  Rider  vs.  Ed- 
gar, 64  CaL  127,  130;  Sukeforth  vs.  Lord.  87 
CaL  899,  407,  26  Pac.  Rep.  497;  Williams  va 
Casebeer,  126  CaL  77,  86.  68  Pac.  Rep.  880. 


ati  Erroneous  »m  to  punitive  damages. — In 
action  for  damages  for  carrier's  failure  to  de- 
liver lumber  and  for  loss  of  a  portion  of 
lumber^  there  being  no  evidence  to  support 
charge  of  wanton  and  malicious  damage,  held 
that  court  erred  In  instructing  jury  that  *if 
damage  was  wanton  and  malicious  they 
might  award  punitive  damages,"  where  court 
refused  to  give  Instructions  embodying  the 
converse  thereof. — Mendelsohn  va  Anaheim 
Lighter  Co.,  40  CaL  667.  661,  662. 

81.  JUDGMENT. — Plalntlll  cannot  recover 
greater  amount  than  that  which  he  alleges 
in  complaint  will  compensate  him  for  loss  or 
injuries  sustained. — Kerry  vs.  Pacific  M.  Co., 
121  CaL  664,  672.  66  Am.  St  Rep.  66,  64  Pac 
Rep.  89. 

81.  Modifying  of  for  excess. — Judgment  may 
be  modlfled  on  appeal  to  conform  with  such 
averment  where  finding  for  damages  is  greater 
than  amount  averred. — Kerry  vs.  Pacific  M. 
Co.,  121  CaL  664.  678.  66  Am.  St.  Rep.  66.  64 
Pac  Rep.  89.  See  Benton  va  Benton,  122  CaL 
896.  899,  66  Pac.  Rep.  162. 

88.  NEGLIGENCE,  WHEN  QUESTION  OS^ 
FACT. — ^Wkero  bales  of  wool  after  arrival  at 
depot  were  stored  in  warehouse  and  whero 
warehouse-keeper,  employed  by  defendant, 
through  carelessness,  caused  fire  and  loss  of 
wool  In  warehouse,  facts  and  circumstances 
were  for  consideration  of  jury,  and  not  for 
court,  in  determining  cause  of  fire  and  ques- 
tions of  negligence. — ^Wilson  va  Southern  Pac 
R.  Co.,  62  Cal.  164,  174,  176. 

84.  PLEADING — Amendment  under  Prac« 
tice  Act. — Where  damages  awarded  exceed 
amount  of  claim  la  complaint,  no  provision 
was  made  In  Practice  Act  for  amending  com- 
plaint to  make  It  correspond  with  verdict, 
court  below,  before  judgment,  might  have  per- 
mitted amendment;  after  judgment  such 
amendment  can  be  made  only  upon  consent 
that  same  be  modlfled  so  as  to  reduce  recovery 
to  amount  claimed  In  complaint. — ^Hooper  va 
Wells.  27  CaL  1,  86,  86  Am.  Dec  211.  Ses 
Farmers'  Nat.  G.  Bank  vs.  Stover,  60  CaL  887* 
896. 

88.  PLEADING — ^Plea  In  abatement. — If  ac- 
tion be  brought  against  part  owner  upon  con- 
tract relating  to  ship,  although  regularly  such 
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action  should  be  brouerht  afiralnst  all  Jointly, 
defendants  can  only  avail  themselves  of  ob- 
jection by  pleading:  in  abatement,  and  if 
defendants  omit  such  plea  plaintiff  may  re- 
cover his  whole  demand,  and  defendants  must 
afterward  call  upon  their  owners  for  contribu- 
tion.— Kerry  vs.  Pacific  M.  Co.»  121  Cal.  662, 
671,  66  Am.  St.  Rep.  66,  64  Pac  Rep.  89. 

M.  Complaint  averrlnir  ncsllsence  of  de« 
feadant  as  commoa  carrier  does  not  entirely 
fall  to  aver  such  nesrllgence  or  want  of  ordi- 
nary care  as  would  make  defendant  liable  ii\ 
its  capacity  of  warehouseman. — Hoyt  vs.  Ne- 
vada Co.  N.  G.  R.  Co..  68  Cal.  644,  646,  10  Pao. 
Rep.   187. 

As  to  atorace  of  voods  aot  ereatliiir  wtiew  eon- 
tract,  which  mvst  he  apcdally  plcadedf  see 
post  I  2120  and  note. 

87.  PLBADING.^BaUor's  liability  without 
hire  will  not  be  examined  In  action  where  de- 
fendants are  sued  as  common  carriers. — ^Fay 
vs.  Steamer  New  World,  1  Cat  848,  860. 


88.  Variaaee. — ^Althovsh  liability  aa  commoB 
carrier  la  averred,  court  would  not  be  justified 
in  reversingr  Judgment  where  evidence  tending 
to  show  negrligrence  was  admitted  upon  trial 
without  objection  by  defendant,  and  where 
instruction  of  court  was  apparently  grlven  on 
the  theory  that  liability  of  defendant  as  ware- 
houseman was  question  before  Jury. — ^Hoyt  va 
Nevada  Co.  N.  O.  R.  Co.,  68  Cal.  644,  646,  10 
Pac.  Rep.  187. 

80.  Statute  of  Ilmltatloas — Forelsn  corpora- 
tions.— ^Under  our  statutes  foreigrn  corpora- 
tions doing:  business  as  carriers  in  this  state 
may  avail  themselves  of  defense  of  statute  of 
limitations  upon  complyinff  with  law  requir- 
Iner  desisrnation  of  agent  residinsr  In  county  in 
which  its  principal  place  of  business  in  this 
state  is  situated,  upon  whom  process  may  be 
served,  and  flllngr  such  designation  In  oflaoe  of 
secretary  of  state  and  complying  in  other 
respects  with  the  statute. — Pierce  vs.  Southern 
Pac.  Co.,  120  CaL  166,  168,  47  Pac.  Rep.  874,  68 
Id.  802,  40  U  R.  A.  860. 


§  2116.  CASBIEB  TO  OBEY  DIRECTIONS.  A  earner  must  comply  with  the 
directions  of  the  consignor  or  consignee  to  the  same  extent  that  an  employee  is 
bound  to  comply  with  those  of  his  employer. 

History:   Enaeted  March  21, 1872. 

As  to  duty  of  employee  to  observe  dlreettomi  liability    In    damages    for    failure,    see     ante 

of  employer,  see  ante  S  1981  and  note.  ||  1978,  1979,  1981  and  notes. 

As   to   obllflratloB   and    dnty  of  employee   to  As  to  rl^bt  of  stoppage  la  traasitay  see  post 

comply  with  directions   of  employer,  and  his  ||  8118,  8076  and  notes. 

§  2116.  CONFLICT  OF  OBDEBS.  When  the  directions  of  a  consignor  and  con- 
signee  are  conflicting,  the  carrier  must  comply  with  those  of  the  consignor  in  re- 
spect to  all  matters  except  the  delivery  of  the  freight,  as  to  which  he  must  comply 
with  the  directions  of  the  consignee,  unless  the  consignor  has  specially  forbidden 
the  carrier  to  receive  orders  from  the  consignee  inconsistent  with  his  own. 

History:   Enacted  March  21,  1872. 

As  to  stoppase  la  traaslta,  see  post  S  2118,  and  generally  as  to  such  right,  see  post  S  8076  and 
notes. 

§2117.  STOWAGE,  DEVIATION,  ETC.  A  marine  carrier  must  not  stow 
freight  upon  deck  during  the  voyage,  except  where  it  is  usual  to  do  so,  nor  make 
any  improper  deviation  from  or  delay  in  the  voyage,  nor  do  any  other  unnecessary 
act  which  would  avoid  an  insurance  in  the  usual  form  upon  the  freight. 

History:   Enaeted  March  21, 1872. 


APPIjIIED,  CITBDy  COlfSTRUBSD,  RO- 
FoatRBD  TO,  etc,  in:  Hubbard  vs.  University 
Bank,  126  CaL  684,  685,  68  Pac.  Rep.  297 
(erroneously  cited  for  |  3117  Civ.  Code). 

As  to  devlatioa  affeettair  tnsnrer's  llabUlty 
for  lossy  see  post  |  2697  and  nota 

As  to  ivben  devlatioa  front  rente  Is  lia« 
proper,  see  post  9  2696  and  note. 

As  to  when  devtatloa  front  route  Is  proper* 
see  post  I  2696  and  note. 


As  to  Insurable  Interestf  see  post  %%  2669* 
8666  and  notea 

Aa  to  loss  eansed  by  delay  and  deviation 
front  rente,  see  post  |  2196  and  note. 

As  to  marine  Innnraaoe*  see  post  |  2665  and 
note. 

As  to  Toyace  and  deviation  from  rente  In 
seneral*  see  post  H  2692-2694  and  notes. 

See  44  Cent  Dlff.  CoL  618,  i  466. 


§  2118.    DEUVEBT  OF  FBEIOHT.    A  carrier  of  property  must  deliver  it  to 
the  consignee,  at  the  place  to  which  it  is  addressed,  in  the  manner  usual   at  that 

P^®^^"  History:   Enacted  March  21, 1872. 
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a«7»>     s  aiis 


L    Delivery — In  General. 

1.  Applied,  dted,  constmed,  referred  to,  ete. 

2.  Delivery — ^Adverse  claim  made. 

3.  Same — To  agent  of  owner. 

4.  Same — Failure  is  breach  of  contract. 

If.  Same — Last  duty  of  carrier^-ImpUed  obliga- 
tion. 

6.  Same — Must  be  made  to  right  person — Mis* 

take,  etc.,  no  excuse. 

7.  Same — Person  impersonating  consignee. 

8.  Same — Question  as  to  what  constitutes. 

9.  Beason  for  enacting   this  and  related  sec* 

tions. 

n.    Stoppage  in  Transitn. 

10.  Bight  of  stoppage  in  transitu — As  against 

assignee  of  bill  of  lading. 

11.  Same — Consignor's  lien,  when  enforceable. 

12.  Same — ^Notice  to  agent  of  carrier  sufficient. 

13.  Sam&— Bight  continues,  how  long. 


III.    Pleading  and  Practice. 

14.  Notice  sufficient  to  charge  with  converrion. 
16.  Negligence — ^When  question  of  law. 

L     DELIVERT— IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FBRRBD  TO,  etc..  In:  Wilson  vs.  California 
C  R.  Co.,  94  Cal.  166,  170,  29  Pac.  Rep.  861,  17 
Lb  R.  A.  685   (construed  and  applied). 

Afl  to  earrlerli  pUiee  of  doUveryy  see  mono* 
^aphlc  note  62  Am.  St.  Rep.  103. 

As  to  enstom  of  iimiso»  see  post  i  2119  and 
note. 

As  to  delays  and  dunavea^  see  ante  i  2114 
and  note. 

Ao  to  dellvecT  to  ooaslvnoe  or  bis  acent,  see 
monographic  note  9  Am.  St.  Rep.  Sll,  612;  61 
Am.  St.  Rep.  374. 

As  to  delivery  to  employees,  acents,  ete.f 
see  monoerraphlc  note  61  Am.  St.  Rep.  872. 

As  to  duty  and  liability  as  to  sooda  seat 
C.  o.  Di,  see  monographic  note  61  Am.  St.  Rep. 
879. 

As  to  elleet  of  eaatoai  reffardlnff  delivery  of 
bAggtige  by  bassraffe  transfer  companies,  see 
monographic  note  by  Ernest  Watts,  84  L.  R.  A. 
140. 

Aa  to  evldenee  of  vaase  varylnff  common 
carrier's  liability,  see  monoffraphlo  note  42  Am. 
Dec.  498. 

Aa  to  liability  for  loss  of  lettera  containing 
money,  etc.,  see  post  |  2177  and  note. 

As  to  liability  of  earrler  for  delivery  of 
sooda  to  wrons  person,  see  post  i  2126  and 
note,  and  see  monosrraphlc  note  62  Am.  St.  Rep. 
103. 

As  to  liability  of  carrier  wben  claim  of  third 
person  Is  set  up,  see  ante  |  2116  and  note;  also 
monographic  note  84  Am.  St.  Rep.  781,  786. 

Aa  to  aelsore  under  leyal  process  aa  excnao 
for  fallare  to  deliver,  see  monoffraphlo  note  84 
Am.  St.  Rep.  786,  786. 

Aa  to  atrikea  alfectlns  liability  of  carrier  for 
delivery  of  freight,  see  post  |  2194  and  note. 

Aa  to  naaso  reiralatlns  manner  of  dollvery^ 
see  monosrapbio  note  8  Am.  Dec.  217. 

Aa  to  wMuro  varyins  liability  of  earrlera, 
see  monoflrraphlo  notes  27  Am.  Deo.  618;  81  Am. 
Dec.  802,  808. 

Aa  to  ▼cndoi's  lien  •■  frdsbt  dorlns  tranaity 
see  post  I  2181  and  note. 


Aa   to   wbat    ooastltvtea   anilleiont   delivery, 

see  monographlo  note  48  Am.  Dec.  649. 

a.    DELIVERY  —  Advorso      claim       made. — 

Where  master  of  vessel  received  sroods  and 
failed  to  deliver  on  demand,  defense  may  be 
made  that  aroods  In  question  were  property 
of  another  and  that  plaintiff  had  obtained 
possession  of  same  by  fraud  and  false  repre- 
sentation and  that  true  owner  had  forbidden 
defendant  to  deliver  to  plaintiff,  bailee  shall 
always  be  permitted  In  action  brought  against 
him  by  bailor  to  defend  against  bailor's  claim 
by  showing  that  plaintiff  acquired  possession 
of  ffoods  either  fraudulently,  tortlously,  or 
feloniously,  without  having  obtained  any  right 
thereto,  and  further  evidence  of  true  owner- 
ship is  admissible  upon  such  showing. — ^Hay- 
den  vs.  Davis,  9  Cal.  678.  See  Palmtag  vs. 
Doutrlck,  69  Cal.  164,  166,  168,  48  Am.  Rep. 
246;  Jeffers  vs.  Easton,  118  Cal.  846,  866,  46 
Pac  Rep.  680;  Matheny  vs.  Mason,  78  Mo.  677, 
688,  89  Am.  Rep.  641,  646;  and  note  84  Am.  St. 
Rep.   781,  782. 

5.  DBIiTVBRT   TO    AOEIVT    OF    OWKER    is 

sufficient  delivery. — Adams  vs.  Blankensteln,  2 
Cal.  418,  418,  66  Am.  Dec.  860. 

See  notes  9  Am.  St  Rep.  611;  62  Am.  St.  Rep. 
887. 

4.     FAILURE   -rO    DBLIVER    ON    DEMAND, 

even  thougrh  after  storage,  without  lawful  ex- 
cuse, is  a  breach  of  carrier's  orlgrlnal  contract, 
for  which  suit  may  be  brought  upon  that  con- 
tract.— Wilson  vs.  California  C.  R.  Co.,  94  CaL 
166,  170,  29  Pac  Rep.  861,  17  L.  R.  A  686. 

8.  DELIVERY  IS  LAST  DUTY  RB«|UIRED 
OF  CARRIER. — ^Puty  of  delivery  Is  imposed 
upon  carrier  by  law;  as  soon  as  he  accepts 
fiTOods,  and  whether  so  expressed  or  not,  this 
duty  becomes  part  of  contract.  Carrier  must 
not  only  deliver  goods  Intrusted  to  him,  but 
carrier  becomes  also  responsible  for  proper 
delivery. — Cavallaro  vs.  Texas  A  P.  R.  Co.,  110 
Cal.  848,  866,  62  Am.  St  Rep.  94,  42  Pac.  Rep. 
918. 

6.  DELIYBRY  MUST  BE  MADE  TO  RIGHT 
PERSON — Miatakc    or    traad    no    excuse. — No 

circumstances  of  fraud.  Imposition,  or  mistake 
will  excuse  common  carrier  from  responsibility 
for  delivery  to  wrongr  person.  The  law  exacts 
of  carrier  absolute  certainty  that  person  to 
whom  delivery  Is  made  is  party  rightfully  en- 
titled to  goodn,  and  puts  upon  earrler  entire 
risk  of  mistake  in  this  respect,  no  matter 
from  what  cause  occasioned,  however  justi- 
fiable the  delivery  may  seem  to  have  been, 
or  however  satisfactory  circumstances  or  proof 
of  identity  may  have  been  to  carrier. — Caval- 
laro vs.  Texas  &  P.  R.  Co.,  110  Cal.  848,  866, 
62  Am.  St.  Rep.  94,  42  Pac.  Rep.  918. 

Aa  to  delivery  to  iaipropcr  pcmon,  see  post 
I  2128  and  note,  and  monographic  notes  9  Am. 
St.  Rep.  618,  614;  84  Am.  St.  Rep.  781-786;  62 
Am.  St.  Rep.  882. 

T.  Person  impcraonatinc  eonsigneo.  —  De- 
livery of  goods  to  person  other  than  conslflrnee 
who  procured  and  presented  to  carrier  dupli- 
cate of  bill  of  ladlnsr  which  was  not  signed  or 
indorsed  by  either  consisrnor  or  eonslgnee  is 
not  excuse  nor  justification  of  carrier  for  de- 
livering STOods  to  such  person  impersonating 
consignee  without  further  Identification.- 
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vallaro  ts.  Texas  &  P.  R.  Co.,  110  Cal.  S4S» 
867»  62  Am.  St.  Rep.  94,  42  Pac.  Rep.  918. 

&     4|iieiition  as  to  what  eoaetltntea  delivery 

by  which  responsibility  of  carrier  will  ceass 
depends  upon  variety  of  circumstances,  such 
as  custom  of  particular  places,  usasre  of  par- 
ticular trades,  manner  of  transacting  business 
by  different  classes  of  carriers,  their  different 
means  of  transportation,  and  even  upon  special 
and  implied  contracts  between  parties. — ^Hayes 
vs.  Wells  Fargo  A  Co.,  28  CaL  18$,  189,  88  Am. 
Dec.  89.  , 

0.  REASON  FOR  BNACTIIfO  ||2118,  2119^ 
AND  2120  Of  Civil  Code  was  to  fix  definitely 
time  when  liability  of  carrier  ended  and  his 
liability  as  warehouseman  begins,  upon  giving 
notice  provided  for  in  this  section. — ^Wilson 
vs.  California  C.  R.  Co.,  94  CaL  166,  170,  29 
Pac  Rep.  861,  17  Ii.  R.  A.  6^. 

IL     STOPPAGE    IN    TRANSITU. 

10.  STOPPAGE  IN  TRANSITU  as  against 
assignee  of  bill  oX  lading,  who  took  it  in  good 
faith  for  valuable  consideration,  in  usual 
course  of  business,  before  attempted  stoppage, 
attempt  by  vendor  to  stop  goods  in  transit  will 
be  unavailing. — ^Newhall  vs.  Central  Pao.  R. 
Co.,  51  Cal.  846,  349,  21  Am.  Rep.  718. 

11*  CoBslgnor's  lien  for  unpaid  p«rchas« 
price  of  goods  can  be  enforced  only  on  con- 
dition that  vendee  is,  or  becomes,  insolvent 
while  goods  are  in  transit. — Newhall  vs.  Cen- 
tral Pac.  R.  Co^  61  Cai.  846,  850,  21  Am.  Rep. 
718. 


As  to  rights  and  equities  of  bona  llde  as- 
signee of  bill  of  lading  for  value  as  against 
vendor's  lien,  see  post  S  2127  and  note. 

12.  Notice  to  agent  of  carrier  and  actual 
custody  of  goods  at  time  notice  is  given  is 
notice  to  carrier  of  exercise  of  right  of  stop- 
page In  transitu. — Jones  vs.  Earl,  87  CaL  63 0, 
638,  99  Am.  Dec  888. 

IS.  RIGHT  OF  STOPPAGE  IN  TRANSITir 
CONTINUES  as  long  as  carrier  remains  in  pos- 
session and  control  of  goods,  or  until  there 
has  been  actual  or  constructive  delivery  to 
vendee  or  some  third  person  who  has  clear 
and  bona  fide  right  to  them. — Jones  vs.  EarU 
87  Cal.  630,  631,  99  Am.  Dec.  838;  Newhall  vs. 
Central  Pac  R.  Co.,  61  Cal.  345,  350,  21  Am. 
Rep.    718. 

See  notes  11  Am.  St  Rep.  767;  22  Am.  St.  Rep. 
715;  84  Ahl  St.  Rep.  641. 

IIL     PLEADING  AND  PRACTICE. 

14*  COBTVERSION— Notice  by  vendor^  with- 
out  express  denuind,  to  redeliver  goods  is  suf- 
ficient to  charge  carrier  with  conversion  or 
wrongful  delivery  of  goods  while  right  of 
stoppage  in  transitu  continues.  —  Jones  vs. 
Earl,  87  Cal.  630,  632,  99  Am.  Dec  838. 

See  note  1  Am.  St.  Rep.  818. 

IK.  NEGLIGENCE,  WHEN  FACTS  ARE  UN- 
DISPUTED as  to  delivery  at  warehouse,  is 
question  of  law.— Denver  &  R.  O.  R.  Co.  vs. 
Peterson,  30  Colo.  77,  97  Am.  St.  Rep.  76,  69 
Pac  Rep.  678. 


§  2119.    PLACE  OP  DELIVERY.    If  there  is  no  usage  to  the  contrary  at  the 
place  of  delivery,  freight  must  be  delivered  as  follows: 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  carrier,  it  may  be  deliv- 
ered at  the  station  nearest  to  the  place  to  which  it  is  addressed; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be  delivered  at  the  wharf 
where  the  ship  moors,  within  a  reasonable  distance  from  the  place  of  address*  or 
if  there  is  no  wharf,  on  board  a  lighter  alongside  the  ship ;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee  or  his  agent,  personally 
if  either  can,  with  reasonable  diligence,  be  found. 

History:   Enacted  March  21, 1872. 


1.  Applied,  cited,  constrned,  referred  to,  etc 

2.  Local  or  special  custom. 

3.  Railroad  carriers — Rule  as  to  delivery. 

4.  Usage  should  be  public  and  continued. 

1.  APPIilBDr  CITBD,  CONSTRUBDy  RB<- 
FBRRBD  TO,  etc..  In:  Hlrshfleld  vs.  Central 
Pac  R.  Co.,  56  Cal.  484.  486  (construed  with 
post  12120);  Wilson  vs.  California  C  R.  Co., 
94  Cal.  166,  178,  29  Paa  Rep.  861,  17  L.  R.  A.  685 
(construed  with  S  2120  and  other  sections). 

As  to  coatract  to  deliver  at  deslyaated  pointy 
see  monogrraphlc  note  by  Robert  Desty,  10  L. 
R.  A.  416. 

As  to  deliverr  to  eomametimg  carrtem,  see 
post  S  2201  and  note. 

As  to  reason  for  enaetlns  this  and  related 
■eetloas,  see  ante  I  2118  and  note. 

As  to  nsase  detenntnlnir  manner  of  delivery 
ef  letters  contalalav  money,  ete.^  see  post 
I  2177  and  note. 

S.     LOCAL    OR    SPBCIAIi    CUSTOM    OR    US- 


AGE upon  subject  of  delivery  will  erovern  as 
implied  term  In  contract  between  parties.— 
Hayes  vs.  Wells  Far^o  &  Co.,  23  Cal.  185,  189» 
88  Am.  Dec.  89. 

A«  to  evstom  and  nsase  wltli  respect  to  de- 
livery, see  ante  |  2118  and  note. 

S.  RAILROAD  COHPANIBS-— Rnle  as  to  de- 
livery.— General  rule  that  common  carrier 
must  deliver  groods  to  conslgrnee  at  his  resi- 
dence or  place  of  business,  is  varied  by  well- 
established  customs  and  usages;  thus,  it  does 
not  apply  to  railroad  companies  whose  well- 
established  custom  is  to  receive  and  deliver 
ffoods  at  regular  stations  and  depots  or  ware- 
houses, and  who  do  not  assume  any  obllg^ations 
to  receive  or  deliver  groods  at  any  other  places. 
— Jackson  vs.  Sacramento  V.  R.  Co.,  88  CaL 
268,   269,  273. 

4.     USAGES    SHOULD    HOT    BB    REGARDED 

unless  It  be  of  such  character  as  may  be  sup- 
posed to  Influence  parties  to  contract.     Such 


Tit.  TH,  dh.  III9  art.  II«1 


RBDUCTION     OF    LIABILITT— NOTICB. 


(1681)        i  2120 


Qsaffe  as  la  public  and  continued,  therefore, 
would  be  excuse  for  what  otherwise  would  be 
deviation  from  usual  rule.  It  la  not  sufficient 
to  prove  few  Instancea  not  amounting  to  gen- 


eral practice. — Schroeder  vs.  Schweli-er  L.  T. 
V.  a,  66  Cal.  294,  299,  800,  44  Am.  Rep.  61, 
5  Pac.  Rep.  478.  See  Crosby  vs.  Fitch,  12  Conn. 
410. 


§  2120.  NOTICE  WHEN  FBEIOHT  NOT  DELIVEBED.  If,  for  any  reason,  a 
carrier  does  not  deliver  freight  to  the  consignee  or  his  agent  personally,  he  must 
give  notice  to  the  consignee  of  its  arrival,  and  keep  the  same  in  safety,  upon  his 
responsibility  as  a  warehouseman,  until  the  consignee  has  had  a  reasonable  time  to 
remove  it.  If  the  place  of  residence  or  business  of  the  consignee  be  unknown  to  the 
carrier,  he  may  give  the  notice  by  letter  dropped  in  the  nearest  post-office. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  247. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  ete. 
2,3.  Construction. 

II.    Liability  of  Carrier,  How  Beduced— Notice. 

4.  Notice  necessary  to  reduce  responsibility. 

5.  Notice  to  be  served  on  consignee. 

6,  7.  Bule  prior  to  adoption  of  code  provision. 

8.  Storage  of  goods—Care  required. 

9.  Same — ^When  deemed  converted  to  ware- 

houseman's use. 
10.  Same — ^Loss    by   fire — ^When   warehouse- 
man not  liable. 

m.    Pleading  and  Practice. 

11-14.  Burden  of  proof — ^Loss  of  goods  in  stor- 
age— Burden  of  proving  defense  of  loss 
\^j  fire — Defense  of  due  performance — 
Where  exemption  claimed. 

16,16.  liability  as  warehouseman — Proof  under 
complaint  alleging  liability  as  carrier. 

17.  Motion  for  nonsuit — When  granted. 

18.  Positive  and  direct  evidence. 

19.  Pleading   original  contract — Storage  not 

new  contract. 

20.  Beasonable  time  to  remove  goods  ques- 

tion of  fact. 

L     IN  GBNERALh 

1.  APPIilBD,  CITBD,  CONSTRUBD9  RB- 
FERRE:d  TO9  etc.  In:  Hlrshfield  vs.  Central 
Pac  B.  Co.,  66  Cal.  484,  485,  486  (construed 
and  applied);  Wilson  vs.  California  C.  B.  Co., 
94  Cal.  166,  170,  177,  178.  179  (construed  and 
applied),  29  Pac  Rep.  861,  17  L.  R.  A.  686; 
Cavallaro  vs.  Texas  &  P.  R.  Co.,  110  Cal.  848, 
856,  62  Am.  St.  Rep.  94,  48  Pac.  Rep.  918  (con- 
strued and  applied). 

As  to  detriment  caused  by  breacli  of  carrler'e 
obligation  to  deliver  freight,  see  post  1 3316 
and  note. 

As  to  detriment  eavaed  by  carrier's  delay  In 
delivery  of  frdslit,  see  post  {  8817  and  note. 

As  to  liability  of  carrier  for  baflrsrase  after 
arrival  at  destination,  see  post  f  2182  and  note. 

As  to  when  liability  of  railroad  carrier 
ceases,  see  monogrraphic  note  17  L.  R.  A.  691. 

As  to  reason  for  enacting  this  and  related 
sections,  see  ante  f  8118  and  note. 

a.     CONSTRUCTION.— Effect   of  this  section 

Is  merely  to  reduce  degrree  of  care  for  which 
carrier  shall  be  held  responsible,  after  arrival 
and  proper  stQrasre  of  groods,  to  same  measure 
of  care  as  that  for  which  warehouseman  Is 
responsible.  It  does  not  imply  that  storage  of 
C.  C— 106. 


groods  creates  new  contract  which  must  bo 
specially  pleaded  and  distingruished  from  ori- 
ginal contract  in  order  to  recover  ^oods  or 
their  value. — ^Wllson  vs.  California  C.  R.  Co., 
94  Cal.  166,  170,  29  Pac  Rep.  861,  17  L.  R.  A. 
6S6. 

8.  Meanlngr  of  this  section  as  to  'warehouse- 
man's notice  is  not  chang:ed  or  Qualified  by 
Si  8152  to  8167  of  Political  Code,  as  to  Hens  of 
common  carriers,  etc.,  upon  property  for  rea- 
sonable charges  of  frel^htase  or  storage. — 
Wilson  vs.  California  C.  R.  Co.,  94  Cal.  166,  170, 
29  Pac  Rep.  861,  17  L.  R.  A.  686. 

II.     LIABILITY     OP     CARRIER  — HOW     RE- 
DUCED—NOTICE. 

4.  NOTICE   IS   REQUIRED   TO   BE   GIVEN, 

as  provided  by  this  section,  in  order  to  reduce 
responsibility  of  carrier  to  that  of  warehouse- 
man.— Hirshfleld  vs.  Central  Pac  R.  Co.,  66 
Cal.  484,  486;  Wilson  vs.  California  C.  R.  Co., 
94  Cal.  186,  170,  29  Pac.  Rep.  861,  17  L.  R.  A. 
686;  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110  Cal, 
848,  856,  857,  861,  62  Am.  St.  Rep.  94,  42  Pac. 
Rep.   918. 

5.  NOTICE  TO  BE  SERVED  IN  PERSON 
UPON  CONSIGNEE,  and  where,  througrh  mis- 
take and  fraud,  was  served  upon  person  other 
than  consignee,  is  not  notice  to  consignee,  and 
does  not  have  effect  of  changing:  liability  of 
carrier  to  that  of  warehouseman. — Cavallaro 
vs.  Texas  &  P.  R.  Co.,  110  Cal.  848,  866,  62  Am. 
St.  Rep.  94,  42  Pac  Rep.  918.  See  Wilson  vs. 
California  C.  R.  Co.,  94  CaL  166,  178,  29  Pac 
Rep.  861.  17  L.  R.  A.  686. 

e.  RUIiE  PRIOR  TO  ADOPTION  OF  CODE 
PROVISION. — Railroad  companies  engraved  in 
transportation  of  groods  are  bound  to  perform 
all  duties  and  incur  all  liabilities  and  responsi- 
bilities of  common  carriers,  but  their  liability 
as  common  carriers  ceases  when  groods  are 
deposited  in  warehouse,  and  from  that  time 
their  liability  aca  warehousemen  commences 
and  continues  until  they  deliver  goods  to  con- 
sigrnee,  or,  in  case  of  his  unreasonable  delay, 
they  place  them  in  chargre  of  some  other  ware- 
housemen to  keep  for  consignee;  and  if  groods 
are  lost,  injured,  or  destroyed  after  safely 
delivered  in  proper  warehouse  of  company,  and 
before  delivery  to  consignee,  carrier's  liability 
is  that  of  warehouseman,  and  not  of  common 
carrier. — Jackson  vs.  Sacramento  V.  R.  Co.,  23 
Cal.  268,  269,  273.  See  Wilson  vs.  California. 
C.  R.  Co.,  94  Cal.  166,  170,  178,  89  Pac  Rep. 
861,  17  L.   R.  A.   685.     Iowa.    Francis  vs.   Du- 
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bnqne  A  8.  C  R.  Co.,  25  Iowa  60,  66»  96  Am. 
Dec.  769,  778.  Mo.  Gashweller  vs.  Wabash, 
St.  L.  A  P.  R.  Co.,  83  Mo.  112,  118,  58  Am.  Rep. 
558,  562. 

7.  But  see  the  cases  decided  since  code  pro- 
ylsion  went  into  effect,  requiring  that  written 
notice  be  given  as  provided  in  this  section, 
before  liability  as  common  carrier  ceases  and 
liability  as  warehouseman  commences. 

See  par.  5  this  note,  and  notes  34  Am.  St. 
Rep.  830;  52  Am.  St.  Rep.  100.  103. 

8.  IVAREHOUSBMEN  ARB3  BOfHtD  ONVT 
TO  USE   ORDINARY  CARS  AND  DILIGENCBS 

in  safely  keepinsr  and  dellverinsr^ goods. — ^Jack- 
son  vs.  Sacramento  V.  R.  Co.,  28  CaL  268,  269, 
274. 

0.  IVARBHOUSEMAH  MUST  ACCOUNT  FOR 
PROPERTY  upon  proof  of  demand  and  refusal 
to  deliver  property  stored  with  him,  other- 
wise he  shall  be  deemed  to  nave  converted 
property  to  his  own  use. — ^Wilson  vs.  Southern 
Pac.  R.  Co.,  62  CaL  164,  171. 

10.  WHERE  GOODS  IN  \^ARBHOUSB  ARE 
DESTROYED  by  fire  after  notice  given  to 
agent  of  plaintiff  of  arrival,  and  after  freight 
paid  and  receipted  for,  defendant  is  not  liable 
for  loss,  if  he  has  used  proper  diligence  in 
unloading  and  safely  storing  them  subject  to 
delivery  to  plaintiff  at  any  time  when  called 
for. — ^Hirshfleld  vs.  Central  Pac.  R.  Co.,  56  CaL 
484,  486. 

in.     PLEADING  AND  PRACTICE. 

11.  BURDEN  OF  PROOF  IN  CASE  OF 
l.OSS»  to  show  that  loss  occurred  for  want  of 
ordinary  care  and  diligence  on  warehouse- 
man's part,  is  upon  plaintiff. — Jackson  vs.  Sac- 
ramento V.  R.  Co.,  28  CaL  269;  274;  Wilson  vs. 
Southern  Pac.  Co.,  62  CaL  164,  171,  172;  Wilson 
vs.  California  C.  R.  Co.,  94  CaL  166,  172,  29 
Pac.  Rep.  861,  17  L.  R.  A.  685. 

12.  Burden    of   provlnir   defense   of  loss   by 

Are  of  goods  consumed  in  storage  after  arrival 
at  point  of  destination,  where  fire  results  with- 
out negligence  or  fault  on  part  of  defendant, 
devolves  upon  defendant. — Wilson  va  Califor- 
nia C.  R.  Co.,  94  CaL  166,  170,  29  Pac.  Rep.  861, 
17  L.  R.  A.  685. 

18.     Defense    of    dne    yerformanea    of    dnty 

must  either  appear  by  direct  traverse  of  plain- 
tiff's case  as  to  fact  of  injury,  or  by  proof  that 
injury  occurred  without  defendant's  particular 
fault. — Wilson  vs.  California  C.  R.  Co.,  94  CaL 
166,  170,  29  Pac.  Rep.  861,  17  Lb  R.  A.  685. 
14.    When     carrier     elalnia     ezemytlon     on 


ground  that  under  particular  circumstances  bo 
held  goods  not  as  carrier,  but  as  bailee,  it 
devolves  upon  carrier  to  show  not  only  that  ho 
has  done  his  whole  duty  to  effect  a  delivery 
according  to  course  of  his  business,  but  that 
he  has  been  guilty  of  no  negligence  which  has 
caused  or  contributed  to  loss. — ^Wilson  vs.  Cali- 
fornia C.  R.  Co.,  94  CaL  166,  170,  29  Pac.  Rep. 
861,  17  U  R.  A.  685. 

IB.     UABIL.ITY  AS  WAREHOU8EBIAN  may 

be  proven  under  complaint  alleging  liability 
as  common  carrier. — Hoyt  va  Nevada  Co.  N. 
G.  R.  Co.,  68  Cal.  644,  645,  10  Pac.  Rep.  187. 
See  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110  CaL 
S48,  861,  62  Am.  St.  Rep.  94,  42  Pac  Rep.  918. 

IC  Wbere  eomplalnt  eharircs  defendants  as 
eommon  earriers,  and  not  as  warehousemen, 
plaintiff  Is  not  restricted  to  proof  that  loss 
occurred  before  goods  reached  their  destina- 
tion, and  liability  of  carrier  as  warehouseman 
commenced,  where  It  does  not  appear  that  de- 
fendants were  taken  by  surprise  or  misled 
thereby  or  prevented  from  setting  up  every 
defense  they  may  have  had  to  action. — ^Jack- 
son va  Sacramento  V.  R.  Co.,  23  CaL  268,  269, 
274. 

17.  MOTION  FOR  NONSUIT  SHOUUD  BE 
GRANTED  in  action  fouaded  upon  common- 
law  duty  imposed  upon  common  carrier,  and 
sounding  not  In  tort,  but  in  contract,  where 
there  is  no  evidence  that  defendants  stand  In 
position  of  common  carriers.  —  Ringgold  vs. 
Haven,  1  CaL  108,  117,  See  Dalrymple  vs. 
Hanson,  1  Cal.  126,  127;  Mateer  vs.  Brown,  1 
CaL  221,  222,  62  Am.  Dec.  303,  304. 

1&  POSITIVE  AND  DIRECT  EVIDENCE 
OF  NEGLIGENCE  as  fact  is  not  required. 
Any  circumstances  which  tend  to  prove  it  or 

from  which  it  may  be  Inferred  are  sufficient. 

Wilson  vs.  Southern  Pac  R.  Co.,  62  CaL  164, 
172. 

19.  PLEADING  ORIGINAL  CONTRACT-— 
Storage  does  not  create  new  contract  requir- 
ing to  be  specially  pleaded  and  distinguished 
from  original  contract.  In  order  to  recover 
goods  or  their  value. — Wilson  vs.  California 
C.  R.  Co.,  94  Cal.  166,  170,  29  Pac.  Rep.  861. 
7  U  R.  A.  685. 

90.  REASONABLE  TIMB.--^ar7  shonld  not 
be  Instructed  as  matter  of  law  what  is  rea- 
sonable time  within  which  to  remove  goods. 

Wilson  vs.  California  a  R.  Co.,  94  Cal.  166, 
175,  29  Pac.  Rep.  861,  7  L.  R.  A.  685.  See  note 
99  Am.  Dec.  686. 


§2121.  WHEN  CONSIGNEE  DOES. NOT  ACCEPT.  K  a  consignee  does  not 
accept  and  remove  freight  within  a  reasonable  time  after  the  carrier  has  fulfilled 
his  obligation  to  deliver,  or  duly  offered  to  fulfil  the  same,  the  carrier  may  exon- 
erate himself  from  further  liability  by  placing  the  freight  in  a  suitable  warehouse 
on  storage,  on  account  of  the  consignee,  and  giving  notice  thereof  to  him. 

History:    Enacted  Mareh  21,  1872;  amended  March  80,  1874,  Code  Aindt& 
1873-4,  p.  248. 


1.  Duty  of  carrier  to  deposit  freight  on  arrival. 

2.  Misdeliverj  of  goods,  earrier  iSible  for. 

8.  Prima  facie  ease  of  negligence,  when  made 
out. 


As  to  fevrdea  of  proof  In  ease  of  loeo  of 
sooda  In  otorMTCf  see  ante  i  2120  and  note  pars. 
11-14. 

As  to  doty  of  eoaatsaoo  to  roeolTo  and  take 
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(1883)        IS  2122-2196 


Kooda,  see  monoffr&pl^ic  note  52  Am.  St.  Rep. 

103. 

Am  to  liability  of  warehoiuiemaii,  see  ante 
H  1851-1855,  2120  and  notes;  also  mono^raphio 
note  24  Am.  Dec.  146. 

As  to  when  and  how  liability  of  carrier  la 
redveed  to  that  of  warehonaeman,  see  ante 
12120  and  note  pars.  4-7. 

1.  IT  IS  DUTY  OF  CARRIBR  TO  DEPOSIT 
GOODS  IN  WARKUOVnia  for  safe-keepinff  un- 
til conslgrnee  Is  ready  to  receive  them,  or  at 
least  to  keep  them  reasonable  time  for  that 
purpose. — Jackson  vs.  Sacramento  V.  R.  Co.,  SS 
Cal.  268,  269,  278. 


2.  CARRIER  MAT  BO  lilABLB  FOR  MI8- 
DBIilVBRY  OF  GOODS»  either  upon  liability 
as  common  carrier  or  as  warehouseman.— 
Cavallaro  vs.  Texas  &  P.  R.  Co..  110  Cal.  848. 
860,  861,  52  Am.  St,  Rep.  94,  42  Pac  Rep.  918. 

As  to  delivery  In  seneral^  see  ante  f  2118  and 
note. 

As  to  delivery  to  person  other  than  eon- 
slffnee,  see  post  I  2181  and  note. 

8.  PRIMA  FACIB  CASES  OF  NBGIilGRNCB 
Is  made  out  agrainst  warehouseman  who  re- 
fuses to  deliver  property  stored  with  him  upon 
proof  of  demand  and  refusal. — ^Wilson  vs. 
Southern  Pac  R.  Co.,  68  CaL  164,  171. 


§  2122.    WHEN  CONSIGNEE  CANNOT  BE  POUND  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  80, 1874,  Code  Amdts. 
1878-4,  p.  248. 


ARTICLE  m. 

BILL  OF  LADINQ. 


12126.    Bin  of  lading,  what 
i  2127.    Bill  of  lading  negotiable. 
5  2128.    Same.     [To  "bearer."] 
(  2129.    Effect  of  bill  of  lading  on  rights,  etc.,  of 
carrier. 


S  2130.    Bills  of  lading  to  be  given  to  eonstgnor. 

§2131.  Carrier  exonerated  by  delivery  accord- 
ing to  bill  of  lading. 

1 2132.  Carrier  may  demand  sorrender  of  bill 
of  lading  before  delivery. 


§  2126.  BILL  OF  LADING,  WEUIT.  A  bill  of  lading  is  an  instmment  in  writ- 
ing, signed  by  a  carrier  or  his  agent,  describing  the  freight  so  as  to  identify  it, 
stating  the  name  of  the  consignor,  the  terms  of  the  contract  for  carriage,  and  agree- 
ing or  directing  that  the  freight  be  delivered  to  the  order  or  assigns  of  a  specified 
person  at  a  specified  place. 

History:  Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc* 

n.    Bills  of  Lading — Transfer  of. 
2,3.  Bill   of   lading— Definition— Bill   as   evi- 
dence of  ownership. 
4-6.  Same — Carrier's    receipt— Warehouse    re> 
ceipt. 

7.  Same — ^When    consignor    not    bound    l^ 

clauses  contained  in. 

8.  Same — Duplicate  bill,  effect  of. 

9^  Same — ^Receipt  for  goods — ^Provisions  lim- 
iting liabiUty. 

10.  Same — Transfer  of,  as  distinguished  from 

transfer  of  promissory  notes,  etc 

11.  Same — ^Transfer  to  agent  of  shipper. 

12.  Same — Transfer    of    warehouse    receipt 

transfers  title. 

13.  Same — ^Warefaouse  receipts,  negotiability. 

III.    Pleading  and  Practice. 

14.  Action — ^Adverse   claim    of    third    party, 

when  may  be  set  up  as  defense. 

15.  Sam&— Indorsee  of   bill   of   lading  may 

maintain. 

16.  Burden  of  proof  to  show  error  or  mis- 

take. 

17.  Conversion — ^When  will  lie. 

18,19.  Same— "What   constitutes— Actual   taking 
not  necessary— Non-action  insufficient. 
20.  Same— Demand   not  necessary  to   main- 
tain* 


L     IN  OENERAU 

As  to  bills  of  ladlns  In  seneral,  see  mono* 
ffraphlo  note  by  Robert  Desty,  10  L.  H.  A.  416, 
and  monoerraphlc  note  88  Am.  Dec.  407-426. 

As  to  cUmscs  In  bill  of  ladlnsr  to  'vrhlch  con- 
■ISTBor  does  not  amient  In  writlngr  as  affectlnff 
liability  of  carrier,  see  i  2176  and  note. 

Same — ^As  to  Insurer,  see  post  {  2697  and  note. 

As  to  delivery  of  soods  to  person  otber  than 
eonslsmee  named  In  bill  of  lading*  see  ante 
H  2118,   2119  and  notes. 

As  to  destroying  or  sappreaalns  bill  of  lad- 
lnsr»  etc.,  see  Pen.  Code  i  366  and  note. 

As  to  erroneova  bills  of  ladlnir  or  recelpta 
toaned  In  sood  faith,  see  Pen.  Code  |  679  and 
note. 

As  to  false  bill  of  ladlnsr,  making  of,  otc, 
see  Pen.  Code  {641  and  note. 

As  to  Issnlnsr  flctltlona  warehonao  receipts, 
see  Pen.  Code  {678  and  note. 

As  to  olfenao  of  soiling,  oto.,  nerchandUie 
for  which  bill  of  Indlns  has  been  issued,  see 
Pen.  Code  {681  and  note. 

As  to  olfenao  of  iasninsr  flctitlovs  bill  of 
ladlnsTf  see  Pen.  Code  {  677  and  note. 

As  to  Ibnitins  liability  by  terms  In  bills  of 
ladlns,  ote.,  see  post  {  2176  and  note  and  nets 
61  Am.  St.  Rep.  864. 

As  to  warehbvso  ToeelptSf  sss  monoffraphlo 
note  6S  Am.  St.  Rep.  108. 


i 


%M12fT       (1€84) 


TRANSFBB    OF    BILL— PLSADING. 


[Dlv.  Ill,  Pt.  IV. 


1.  APPliUSDf  OlTBDy  COIfSTRlTBDt  RE- 
FBRRSSD  TOy  etc.  In:  Dodgre  vs.  Meyer,  61  GaL 
405,  416    (construed  and  applied). 

IL     BILLS  OF  LADINO— TRANSFER   OF. 

2.  BILL  OF  LADINO  IS  SYMBOL  OF  FROP- 
BRTYy  and  delivery  of  such  bill  by  one  who 
is  interested  in  or  has  rlsht  to  control  prop- 
erty Is  equivalent  to  delivery  of  property  it- 
self.— Dodse  vs.  Meyer,  61  Cal.  405,  416.  See 
McMahan  vs.  Meyer,  61  Cal.  431;  Upton  va 
Meyer,  61  Cal.  431. 

See  note  55  Am.  Dec.  299. 

8.  BILL  OF  LADING  IN  HANDS  OF  HOLD- 
BR  IS  BVIDENCB  OF  OlVTfERSHIP,  special 
or  general,  of  property  mentioned  In  it,  and 
of  right  to  receive  property  at  place  of  deliv- 
ery (dfs.  op.). — ^Dodffe  va  Meyer,  61  Cal.  406, 
427,  428. 

4^  Bill  of  lading  and  carrier's  receipt  are 
equivalent  terms. — Dodere  va  Meyer,  61  Cal. 
405,  418. 

5.  As  to  bill  of  ladlnir  and  Trarebovse  re- 
ceipt, see  Davis  vs.  Russell,  52  Cal.  611,  616, 
28  Am.  Rep.  647;  Wilson  va  California  C.  R.  R. 
Co.,  94  Cal.  166.  29  Pac  Rep.  861,  17  L.  R.  A. 
685;  Cavall'aro  vs.  Texas  &  P.  R.  Co.,  110  CaL 
348.  869,  52  Am.  St.  Rep.  94,  42  Pac.  Rep.  918. 

C  BUI  of  ladlnir  Is  at  once  receipt  and 
contract. — St.  Louis,  I.  M.  &  S.  R.  Co.  va 
Knigrht.  122  U.  a  79,  bk.  80  L.  ed.  1077,  7  Sup. 
Ct.  Rep.  1132. 

7.  ClaascM  in  bill  of  ladinir  rescrrlnv  to 
carrier  privilege  of  departing  from  osval 
route  do  not  bind  consigrnor,  nor  are  his  rigrhts 
affected  thereby  unless  such  bill  of  lading^  is 
sigmed  by  him. — Schroeder  vs.  Schweizer  L.  T. 
V.  G.,  66  Cal.  294,  299,  44  Am.  Rep.  61,  5  Pac. 
Rep.  478. 

8.  Dapllcate  bill  of  ladlas  has  same  effect 
as  orlgrinal. — ^Missouri  Pac.  R.  Co.  vs.  Heiden- 
helmer.  82  Tex.  196,  27  Am.  St.  Rep.  861,  17 
S.   W.  Rep.   608. 

9.  Receipt  for  yooda  la  in  effect  bill  of 
ladlnffy  and  may  contain  provisions  expressly 
limiting:  liability  of  carrier  over  its  own  road. 
— Palmer  vs.  Atchison,  T.  &  S.  F.  R.  Co.,  101 
Cal.  187.  195,  85  Pac.  Rep.  680. 

As  to  acceptance  of  bill  of  ladlnvy  etc.— 
Knowledge  of  terms,  and  limitations  therein 
specified,  see  post  {  2176  and  note. 

10.  Transfer  of  bill  of  ladlngr  does  not  pro- 
elude,  as  in  cases  of  negrotiability  of  bills  of 
exchangre  or  promissory  notes,  all  Inquiry  into 
transaction  in  which  it  origrinated  or  purposo 
for  which  it  may  be  Indorsed  or  delivered  (dia 
op.). — Dodse  vs.  Meyer,  61  CaL  405,  428. 

11.  l¥bere  Indorsee  of  bill  of  lading  la  mero 
agrent  of  shipper,  property  represented  by  bill 
does  not  pass  to  holder  (dia  op.). — ^Dodgre  va 
Meyer,  61  Cal.  405,  428. 

la.  Transfer  of  warehonao  receipt  operates 
as  transfer  of  title  to  groods. — ^Davis  va  Rus- 


sell, 52  Cal.  611,  615,  28  Am.  Rep.  647;  Bishop 
vs.  Fulkerth.  68  Cal.  607,  610,  10  Pac  Rep. 
122;  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110  CaL 
348,  859,  52  Am.  St  Rep.  94,  42  Pac.  Rep.  918. 
See  Durr  vs.  Hervey,  44  Ark.  301,  307,  51  Am. 
Rep.  594,  597. 

18.  'Warehonao  receipts,  under  Statutes 
1877-8,  p.  949,  are  negrotiable  unless  word 
"Non*negrotiable"  oe  printed  across  their  face; 
and  when  negotiable,  indorsement  on  receipt 
operates  as  valid  transfer  of  property  repre- 
sented by  such  receipt. — Cavallaro  vs.  Texas  St 
P.  R.  Co.,  110  CaL  848,  884,  869,  62  Am.  St.  Rep. 
94,  42  Pac  Rep.  918. 

See  tit.    <<Warehonao    and    'Wharfinger    Re- 
ceipts,"   Stata    1877-8,    p.    949,    c    CDCVn  In 
HENNING'S    GBNBRAIi    LAWS,    p.     1472    and 
note,  and  Stats.  1905,  c  CDLII,  p.  611,  for- stat- 
ute as  re-enacted  and  now   In   force. 

III.     PLEADING    AND    PRACTICE. 

14.  ACTION  —  Defenao   of   advcrae   dalm. — 

Bailee  cannot  set  up  title  of  third  person  in 
action  brought  agrainst  him  by  bailor,  except 
by  authorization  of  that  person. — ^Dodgre  va 
Meyer,  61  CaL  405,  428.  See  Bull  vs.  Hougrh- 
ton,  65  CaL  422.  425,  4  Pac  Rep.  529;  Wetherly 
vs.  Straus,  98  Cal.  288,  287,  28  Pac  Rep.  1045. 

16.  Indorsee  of  bill  of  lading. — ^Where  ship- 
per having:  rigrht  of  property  Indorses  and  de- 
livers bill  of  lading:,  indorsee  may  maintain 
an  action  In  his  own  name  for  goods  repre- 
sented by  such  bill  of  lading:. — Dodge  vs. 
Meyer,  61  CaL  405,  417. 

Id.  RURDBN  OF  PROOF  18  UPON  PLAIN- 
TIFF to  show  any  error  or  mistake  in  re- 
ceipt given  upon  delivery  of  goods. — Jackson 
vs.  Sacramento  V.  R.  Co.,  23  CaL  268,  269.  275. 
See  Jenne  va  Burger,  120  CaL  444.  446,  52  Pac 
Rep.   706. 

17.  CONVBRSION— Wben  action  wUl  lie.— 
Where  bill  of  lading  or  carrier's  receipts  be 
wrongfully  converted  to  one's  own  use,  action 
for  conversion  will  11a — Dodge  vs.  Meyer,  61 
CaL  405,  420. 

15.  To  constltnto  a  tortlona  taking  of  yooda 
it  is  not  necessary  that  there  be  an  actual 
taking  of  the  goods  themselves;  a  mere  claim 
of  dominion,  under  pretense  of  right  or  au- 
thority, amounts  to  constructive  trespasa—* 
Dodge  va  Meyer,  61  Cal.  406,  421.  See  Lough- 
borough va  McNevln,  74  CaL  250,  265,  5  Am. 
St.  Rep.  435,  488.  14  Pac  Rep.  869,  16  Id.  778; 
People  va  Van  Ness,  79  CaL  84,  88,  12  Am.  St. 
Rep.  184,  187,  21  Pac  Rep.  554;  Ralston  va 
Bank,  112  CaL  208,  218,  44  Pac  Rep.  476. 

19,  Laiv  does  not  ednce  converalon  of  prop- 
erty out  of  non-action;  there  must  be  wrong- 
ful act  or  omission  and  consequent  Invasion  of 
another's  right  to  constitute  a  tort  (dls.  op.). 
—Dodge  vs.  Meyer,  61  Cal.  405,  430. 

90.  No  demand  necessary  before  brlnjrlng 
action  of  trover  for  goods  described  In  bill  of 
lading. — Dodgo  va  Meyer,  61  CaL  405,  421. 


§  2127.  BILL  OF  LADINO  NEOOTIABLE.  All  the  title  to  the  f  rieght  which  the 
first  holder  of  a  bill  of  lading  had  when  he  received  it,  passes  to  every  subsequent 
indorsee  thereof  in  good  faith  and  for  value,  in  the  ordinary  course  of  business,  with 
like  effect  and  in  like  manner  as  in  the  case  of  a  bill  of  exchange. 

History:   Enacted  March  21,  1872. 


Tit.  VII«  ch.  Ul,  art.  III.] 


NBGOTIABIJB    Bll^Ii    OF    liAJDINCk 


(1689)        SI  2126, 2129 


1.  Applied,  cited,  confltrned^  referred  to,  ete. 

2.  Assignee  of  bill  of  lading — ^When  nghta  ni* 

peiior  to  those  of  vendor. 

3.  Same — Not  bound   to  ascertain   if   right   of 

stoppage  in  transitu  is  exercised. 

4.  Same — ^Legal  title  passes  to  goods  in  transit. 

5.  Same — ^Bight   to   maintain   action  for  goods 

described  in  bill. 

6.  Same — ^Vendor's  lien,  when  ceases. 

1.  APPLIED,  CITBD,  COIfSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Dodgre  vs.  Meyer,  61 
Cal.  405,  416  (construed  and  applied  with  other 
sections);  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110 
CaL  S48,  358,  85tf,  62  AnL  8t  Rep.  94,  42  Pae. 
Rep.  918  (construed  and  applied  with  other 
sections). 

As  to  allowlBS  another  to  aMnmio  ayparcBt 
o^mershlp  of  property  for  purpose  of  making 
transfer  of  It,  and  as  to  right  of  transferee  in 
good  faith  in  ordinary  course  of  business  and 
for  value,  see  post  f  2991  and  note. 

Aa  to  bills  of  lading,  earrler's  receipts,  and 
warehovae  receipts  and  transfer  thereof  hy  in- 
diirsement  in  seneral,  see  ante  |  2126  and  note 
pars.  4-6,  12,  13  and  references. 

2.  ASSIGNBES  OF  BILL  OF  LADHVG  FOR 
VAIilTE,  without  notice  of  circumstances  as 
would  render  bill  of  lading  not  fairly  assigrn- 
able,  hBS  superior  equity  to  vendor  asserting 
recent  or  secret  Hen. — ^Newhall  vs.  Central  Pac 
R.  Co.,  51  Cal.  845,  850,  21  Am.  Rep.  718.  See 
Brewster  vs.  Si  me,  42  Cah  189,  147. 


5.  Aaslsnee  of  bill  of  ladlns  la  SOC»d  faith 

and  for  value  Is  not  bound  at  his  peril  to 
ascertain  whether  vendor  may  have  exercised 
his  right  of  stoppage  in  transitu. — Newhall  vs. 
Central  Pac  R.  Co.,  61  CaL  846,  851,  21  AnL 
Rep.  718. 

4.  If  bOl  of  ladlns  la  asslsrned,  legal  title 
to  goods  In  transit  passes  to  bona  fide  pur- 
chaser for  valuable  consideration,  even  though 
assignment  is  made  after  vendor  gives  notice 
to  carrier  of  stoppage  in  transitu. — Newhall 
vs.  Central  Pac.  R.  Co.,  51  Cal.  846,  850,  21  Am. 
Rep.  718.  See  Dodge  vs.  Meyer,  61  Cal.  405, 
420;  ^tna  Nat.  Bank  va.  Union  Pao.  R.  Co., 
69  Mo.  App.  246,  254. 

6.  Indorsee  of  bill  of  lading,  delivered  for 
value,  may  bring  action  In  his  own  name  for 
goods  described  therein,  though  he  cannot 
generally  bring  an  action  on  the  instrument 
itself  in  his  own  name. — Dodge  vs.  Meyer,  61 
Cal.  406,  417. 

Aa  to  Indorsement  of  bill  of  lading  and  rights 
of  Indorsee  thereunder,  see  ante  f  2126  and  note 
and  note  55  Am.  Dec.  219. 

d.     Vendor's  lien  eeases  aa  against  assignee 

of  bill  of  lading  on  well-known  principle  that 
secret  trust  will  not  be  enforced  as  against 
bona  fide  holder,  for  value,  of  legal  title. — 
Newhall  vs.  Central  Pac  R.  Co.,  51  Cal.  845, 
850,  21  Am.  Rep.  718.  See  Conrad  vs.  Fisher, 
87  Mo.  App.  852,  862,  884;  ^tna  Nat  Bank  vs. 
Union  Pac.  R  Co.,  69  Ma  App.  246,  254. 


§2128.  SAME.  [TO  ''BEASEB.'']  When  a  biU  of  lading  is  made  to ''bearer/' 
or  in  equivalent  terms,  a  simple  transfer  thereof,  by  delivery,  conveys  the  same  title 
as  an  indorsement.  History:  Enacted  March  21, 1872. 

3.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Delivery  of  bill  of  lading,  effect  of. 

3.  Same — Title  to  goods  at  sea,  how  passes. 
4, 5.  Same — Warehouse     receipt,     etc,     delivery 

without  assignment,  effect  of. 

1.  APPIilBD,  CITBD,  COIfSTRlTBDy  RB- 
FERRBSD  TO,  etc.,  in:  Dodffe  vs.  Meyer,  61 
Cal.  405.  416  (construed  and  applied  with  other 
sections);  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110 
Cal.  348,  369.  62  Am.  St.  Rep.  94,  42  Pac.  Rep. 
918  (construed  and  applied  with  other  sec« 
tions). 

As  to  bills  of  lodlns,  earrler's  receipts,  and 
warehouae  receipts,  and  transfer  thereof  in 
general,  see  ante  {  2126  and  note  pars.  4-6,  12, 
18  and  references. 

Aa  to  delivery  of  freight  under  bill  of  ladinir 
made  to  bearer  or  to  any  holder  of  bill  of 
ladlner*  properly  Indorsed,  see  post  {  2131  and 
note. 

An  to  title  pasalns  by  transfer  of  bill  of 
ladlns,  see  ante  |  2127  and  note;  also  mono- 
Srraphlc  note  65  Am.  Dec.  299,  300. 

2.  DELiIVERY  OF  BILIj  OF  LADING,  BF- 
FECT  OF. — Consignor  who  has  reserved  Jna 
disponendl  may  effect  sale  or  pledge  of  prop- 
erty consigned  by  delivery  of  bill  of  ladlnsr  to 


purchaser  or  pledgree  as  completely  as  if  prop- 
erty itself  were  in  fact  delivered. — "Dodge  vs. 
Meyer,   61  Cal.   406,  417. 
See  note  65  Am.  Dec  299. 

8.     Delivery   of  bill   of  ladlnir  for  voods   at 

sea  will  pass  title. — ^Horr  vs.  Barker,  S  CaL 
609,  614. 

4.  Delivery  of  warehouse  receipt  wlthont 
assignment  is  sufficient  prima  facie  to  pass 
title,  and  delivery  of  bill  of  ladlns  has  same 
effect.  —  Horr  vs.  Barker,  8  Cal.  609,  614; 
Ghlrardelll  vs.  McDermott,  22  Cal.  639,  642; 
Davis  vs.  Russell,  62  Cal.  611,  616.  28  Am.  Rep. 
647;  Bishop  vs.  Fulkerth,  68  Cal.  607,  10  Pac 
Rep.  122;  Cavallaro*  vs.  Texas  &  P.  R.  Co.,  110 
Cal.  348,  369,  62  Am.  St.  Rep.  94,  42  Pac.  Rep. 
918;  Allen,  B.  &  Co.  vs.  Maury  &  Co..  66  Ala. 
10,  18;  Broadwell  vs.  Howard,  77  111.  306,  308; 
Newcomb  etc  Co.  vs.  Cabell,  10  Bush  (Ky.> 
470. 

See  note  66  Am.  Dec  299,  and  monosraphio 
note  97  Am.  Dec.  348. 

6.     Possession  of   receipt   Indorsed  In   blank 

is  presumptive  evidence  of  ownership  of  groods 
by  holder  of  receipt. — Davis  vs.  Russell,  62 
Cal.  611,  616,  28  AnL  Rep.  647.  See  Sackett  vs. 
Johnson,  64  Cal.  107,  109. 


§  2129.    EFFECT  OF  BILL  OF  LADING  ON  RIGHTS,  ETC.,  OF  OARBIEB. 

A  bill  of  lading  does  not  alter  the  rights  or  obligations  of  the  carrier,  as  defined 
in  this  chapter,  unless  it  is  plainly  inconsistent  therewith. 

History:   Enacted  March  21,  1872. 


UnSOySlSl       (lOM)         GIVING   BILL  TO   CONSIGNS^— SXCNBRATIOir. 


[IHt.  Ill,  Ft.  IV. 


Applied^  dtedy  eoiistraedy  referred  to*  •!<:., 
in:  Dod^e  ts.  Meyer,  61  Cal.  405,  416  (cited  and 
referred  to  with  other  sections);  Cavallaro  vs. 
Texas  &  P.  R.  Co.,  110  Cal.  S48,  369,  52  Am.  St. 
Rep.  94,  4S  Pao.  Rep.  916  (cited  with  other 
sections). 

As  to  bills  of  ladlas  fta  geaeral»  see  ante 
IS126  and  note. 


As  to  eonverslon  by  earrlcr,  see  ante  f  2126 
note  pars.  17-20. 

See  also  monoflrraphlo  note  by  Robert  Desty, 
1  L.  R.  A.  80,  and  note  by  B.  A.  Rich,  21  L.  R.  A. 
117,   118. 

As  to  bills  of  ladins  la  seneral,  transfer 
thereof,  etc.,  see  ante  H  2126-2128  and  notes. 


§2130.  BILLS  OF  LADING  TO  BE  GIVEN  TO  OONSIONOB.  A  carrier 
must  subscribe  and  deliver  to  the  consignor,  on  demand,  any  reasonable  number  of 
bills  of  lading,  of  the  same  tenor,  expressing  truly  the  original  contract  for  car- 
riage ;  and  if  he  refuses  to  do  so,  the  consignor  may  take  the  freight  from  him,  and 
recover  from  him,  besides,  all  damage  thereby  occasioned* 

History:  Enacted  March  21, 1872. 


Applied,  elted,  construed,  referred  to,  etc., 
in:  Cavallaro  va  Texas  &  P.  R.  Co.,  110  Cal. 
848,  859,  52  Am.  St.  Rep.  94,  42  Pac  Rep.  918 
(cited  and  referred  to  with  other  sections); 
Dodsre  vs.  Meyer,  61  Cal.  405,  416  (cited  and 
referred  to  with  other  sections). 


As  to  dvpUeate  bills  of  ladlns  and  ofleet 
thereof,  see  ante  f  2126  and  note  par.  8. 

As  to  aiarkliiff  dvpllcate  receipts,  bills  of 
ladlas,  etoiy  with  '^vpllcatcy''  see  Pen.  Code 
1680. 


§2131.  OABBIEB  EXOITEBATED  BY  DEUVEBY  AOOOBDINO  TO  BILL 
OP  LADING.  A  carrier  is  exonerated  from  liability  for  freight  by  delivery  there- 
of, in  good  faith,  to  any  holder  of  a  bill  of  lading  therefor,  properly  indorsed,  or 
made  in  favor  of  the  bearer. 

History:  Enacted  March  21,  1872. 

I.  In  GeneraL 
1.  Applied,  cited,  constmed,  referred  to,  ete. 

II.  Delivery — Idability  of  Carrier  for  Mistake^ 


etc 

2, 3.  Conversion — When  failure  to  deliver  con- 
stitutes— ^Bight  of  vendor  to  stoppage  in 
transitu. 

4,5.  Delivery  to  vrrong  person — Mistake,  etc, 
will  not  excuse— Unindorsed  bill  of  lad- 
ing, delivery  thereunder. 

III.    Pleading  and  Practice. 

6.  Burden  of  proof— 'Agent's  authority  to  re- 

ceive goods. 

7.  Damages,  measure  of. 

8.  Evidence — Beceipt  not  conclusive. 

I.  IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTR17ED,  RE- 
FERRED TO,  etc.,  in  Dodere  vs.  Meyer,  61  Cal. 
405,  416  (construed  and  applied  with  other 
sections);  Cavallaro  vs.  Texas  &  P.  R.  Co.,  110 
Cal.  348,  367  (cited  as  not  applying:),  869  (con- 
strued and  applied  with  other  sections),  62 
Am.  St.  Rep.  94,  42  Pac.  Rep.  918. 

As  to  delivery  la  general,  see  ante  f  2118  and 
note. 

As  to  dellTery  upon  prodactlon  of  bill  of 
ladlns,  see  ante  {{ 2126-2129  and  notes;  see 
also  monographic  note  9  Am.  St.  Rep.  512.  613. 

As  to  what  is  salBcieat  delivery  to  tenulaato 
carrier's  liability,  see  monogrraphic  notes  8 
Am.  Dec.  211;  42  Am.  Dec.  497. 

IL     DBUVBRT— -LIABILITY    OP    CARRIER 
FOR  MISTAKE,  ETC. 

a.  CONTERSION  OF  GOODS.— Carrier  wiU 
become  liable  for  conversion  of  ffoods  If  he 
declines  to  redeliver  them  to  vendor  upon 
demand,   while   rlgrht   of  stoppagre   In   transitu 


continues,  or  If  he  delivers  them  to  vendee 
during:  that  time. — Jones  vs.  Earl,  37  CaL  630, 
631,  99  Am.  Dec  338.  See  McEntee  vs.  New 
Jersey  8,  Co.,  46  N.  Y.  34,  6  Am.  Rep.  28. 

8.     Carrier  is  liable  for  eonveralon  of  Kood% 

where  he  fails  to  observe  rlgrht  of  consignor 
of  stoppage  in  transitu,  after  notice  by  con- 
signor of  exercise  of  such  right. — ^Jonea  vs. 
Earl,  37  Cal.  630,  683.  99  Am.  Dec.  838. 

4.  DELIVERY  OF  GOODS  TO  lUrRONO 
PERSOIVy  even  though  made  by  mistake,  or  by 
gross  Imposition,  will  not  excuse  carrier,  and 
he  will  be  responsible  for  value  of  goods. — 
Adams  vs.  Blankenstein,  2  Cal.  413,  419,  66 
Am.  Dec.  360;  Cavallaro  vs.  Texas  &  P.  R. 
Co.,  110  Cal.  366,  62  Am.  St.  Rep.  94,  42  Pac. 
Rep.  918.  See  Iowa.  Angle  vs.  Mississippi 
&  M.  R.  Co.,  18  Iowa  666,  561.  N.  T.  McEntee 
vs.  New  Jersey  S.  Co.,  45  N.  Y.  34.  6  Am.  Rep. 
28,  30.  Pa.  Shenk  vs.  Pennsylvania  S.  P.  Co., 
60  Pa.  St.  109,  116,  100  Am.  Dec.  641,  644. 

See  notes  61  Am.  Dec.  432;  83  Am.  Dec.  95; 
100  Am.  Dec  646;  •  Am.  St.  Rep.  611;  62  Am. 
St.  Rep.  337. 

5.  Uaindorsed  bill  of  lading  not  payable  to 
bearer,  presented  by  person  other  than  con- 
signee, does  not  give  to  party  presenting  same 
any  title  to  freight  therein  described. — Caval- 
laro vs.  Texas  &  P.  R.  Co.,  110  Cal.  348,  867» 
368,  62  Am.  St.  Rep.  94,  42  Pac  Rep.  918. 

in.     PLEADING  AND  PRACTICE. 

•.  BURDEN  OF  PROOF.  —  Defense  must 
show  that  person  to  whom  goods  were  deliv« 
ered  as  agent  was  duly  authorized  as  such. — 
Adams  vs.  Blankenstein.  2  Cal.  413,  413,  66 
Am.  Dec.  850. 

r.  DAMAGES,  MEASVRB  OF,  FOR  NON- 
DELIVBRY. — ^la  Bait  bronght  to  recover  valae 
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•f  moodm  claimed  by  plaintiff  bm  asslirnee  of 
bill  of  ladinff,  plaintiff,  if  entitled  to  recover 
at  all.  had  rlsrht  to  judgment  for  full  value  of 
ffoods  at  port  of  delivery. — ^Rinffsrold  vs.  Haven, 
1  CaL  108;  Hart  vs.  Spaldlngr,  1  Cal.  21S,  214. 

8.     BVIDB3NCBL — ^Receipt  fflTMi  for  soods  la 
prlaui  faclcy  but  not  concluBive  evidence  of  de- 


livery of  groods.  It  is  open  to  explanation  and 
proof,  to  show  that  althougrh  delivery  of  groods 
was  acknowledgred,  yet  that  in  fact  they  were 
not  delivered. — ^Hawley  vs.  Bader,  16  Cal.  44, 
46;  Jackson  vs.  Sacramento  V.  R.  Co.,  28  Cal. 
268,  269.  274;  Jenne  vs.  Burgrer,  120  Cal.  444» 
446,   52  Pac  Rep.   706. 


§  2132.  OABBIEB  MAY  DEMAND  SUBBENDEB  OF  BILL  OF  LADING  BE- 
FOBE  DEIJVEBY.  When  a  carrier  has  given  a  bill  of  lading,  or  other  instru- 
ment substantially  equivalent  thereto,  he  may  require  its  surrender,  or  a  reasonable 
indemnity  against  claims  thereon,  before  delivering  the  freight. 

History:  Enacted  Mareh  21, 1872. 

▲vplled,   dted,   covstraed,   referred  to,   etc.,  reader  of,  upon  delivery  of  frelarlit,  see  ante 

In:   Dodgre  vs.  Meyer,  SI  CaL  405,  416  (referred  |S  2127,  2128,  2181  and  notes. 

to  with  other  sections).  As  to  IlmltatloBS  of  powers  of  seaeral  asent, 

As  to  bill  of  ladlas^  presontatloB  aad  s«r-  see  post  I  282S  and  notSb 


ARTICLE  IV. 

FREiaHTAaU. 


S  2130.  When  freightage  is  to  be  paid. 

§  2137.  Consignor,  when  liable  for  f reightagOi 

S  2138.  Consignee,  when  liable. 

§  2139.  Natural  increase  of  freight. 

{  2140.  Apportionment  by  contract. 


12141.    Same.     [No   objection   on   partial   de- 
livery.] 
S  2142.    Apportionment  according  to  distance. 
§  2143.    Freight  carried  further  than  agreed,  etc 
1 2144.    Carrier's  lien  for  freightage. 


§  2136.  WHEN  FBEIOHTAOE  IS  TO  BE  PAID.  A  carrier  may  require  his 
freightage  to  be  paid  upon  his  receiving  the  freight ;  but  if  he  does  not  demand  it 
then,  he  cannot  until  he  is  ready  to  deliver  the  freight  to  the  consignee. 

History:  Enacted  March  21,  1872. 


1.  Delivery  and  payment  conenrrent  acts. 

2.  Contract  for  carrying — Failure  of  considera- 

tion. 

As    to    treightmm^f    when    comedy    ctCy    see 

monographic   notes   62  Am.   Dec.    286;   60  Am. 
Dec.  150-152.  160;  24  Am.  Rep.  889. 

As  to  lien  for  frelshtasey  see  post  I  2144  and 
note;  also  note  79  Am.  Dec.  868. 

1.  DBLIVERY  OF  GOODS  AND  PAYMBBTT 
OF  FRS2IOHT  are  concurrent  acts,  and  neither 
party  is  obllsred  to  perform  his  part  of  con- 
tract   without    other    party    helngr    ready    to 


perform  correlative  act — Frothlngham  vs.  Jen- 
kins, 1  Cal.  42,  48.  44,  58  Am.  Dec.  286. 
See  note  60  Am.  Dec.  152. 

2»     CONTRACT   FOR   CARRYING   FREIGHT 

forms  no  exception  to  greneral  rule  that  where 
money  is  paid  in  consideration  of  an  act  to 
be  done  by  another,  and  such  act  Is  not  per- 
formed by  reason  of  any  event  not  imputable 
to  shipper,  money  so  paid  may  be  recovered 
back,  unless  otherwise  stipulated  by  the  par- 
ties, upon  principle  of  ordinary  case  of  money 
paid  upon  consideration  which  happens  to  fail. 
— ^Relna  vs.  Cross,  6  Cal.  29,  80,  82. 


§  2137.  OONSIONOB»  WHEN  LIABLE  FOR  FBEIOHTAOE.  The  consignor 
of  freight  is  presumed  to  be  liable  for  the  freightage,  but  if  the  contract  between 
him  and  the  carrier  provides  that  the  consignee  shall  pay  it,  and  the  carrier  allows 
the  consignee  to  take  the  freight,  he  cannot    afterwards   recover   the    freightage 

from  the  consignor.  History:  Enacted  March  21,  1872. 


CONSTRUCTION. — ^Purpose   of    this    sectloiiy      that  special  agrreement  may  relieve  from  ef- 
commlssioners'  note  says,  Is  to  "provide  simply      fects  of  ordinary  rule.' 


t» 


§  2138.  OONSIONEE,  WHEN  LIABLE.  The  consignee  of  freight  is  liable  for 
the  freightage,  if  he  accepts  the  freight  with  notice  of  the  intention  of  the  consignor 
that  he  should  pay  it.  History:  Enacted  March  21,  1872. 

ConslflTnee  Is  not  liable  for  frelflrht  money  herent  In  ^oods  themselves,  and  masters  and 
unless  he  receives  the  iroods,  except  where  owners  of  ship  are  without  fault. — Seaman  vs. 
Injury  results  from  deterioration  actuallv  In-       Adler.  37  Fed.  Rep.  268,  269. 


i 
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§  2139.  NATUSAL  INCREASE  OF  FREIGHT.  No  freightage  can  be  charged 
upon  the  natural  increase  of  freight. 

History:  Enacted  March  21, 1872. 
▲«  to  1It«  stocky  earrlMre  «<»  •te,  see  post  |  S194  and  note. 

§  2140.  APPORTIONMENT  BY  CONTRACT.  If  freightage  is  apportioned  by 
a  bill  of  lading  or  other  contract  made  between  a  consignor  and  carrier,  the  car- 
rier is  entitled  to  payment,  according  to  the  apportionment,  for  so  much  as  he 

delivers.  History:  Enacted  March  21,  1872. 


As   to    dedactioi 

Dec.  152. 


for  skort   dellveiTy   damsso  to  soods,  ete^  see  monoffraphlo  note  60  Am. 


§  2141.  SAME.  [NO  OBJECTION  ON  PARTIAL  DELIVERY.]  If  a  part  of 
the  freight  is  accepted  by  a  consignee,  without  a  specific  objection  that  the  rest  is 
not  delivered,  the  freightage  must  be  apportioned  and  paid  as  to  that  part,  though 
not  apportioned  in  the  original  contract. 

History:  Enacted  March  21, 1872. 


As  to  apportiomnoBt  of  frelirht  In  m^ntralf  As  to  dedvctloB  tar  skort  dellTery^  dsaiMre 

see  post  {  2142  and  note.  to  frelarkt*  eto.,  see  note  €0  Am.  Dec  152. 

As  to  detriment  eanscd  by  brenek  of  earrler's  As  to  dceay  of  part  of  cnriro  In  translto,  see 

obligation  to   deliver   frelarkt*  see   post   |  8816  Lawrence  ys.  Denbreens,  66  U.  &  (1  Black)  170» 

and  note.  bk.  17  I*  ed.  89. 

§  2142.  APPORTIONMENT  AOOORDINO  TO  DISTANCE.  If  a  consignee  yol- 
untarily  receives  freight  at  a  place  short  of  the  one  appointed  for  delivery,  the 
carrier  is  entitled  to  a  just  proportion  of  the  freightage,  according  to  distance.  If 
the  carrier,  being  ready  and  willing,  offers  to  complete  the  transit,  he  is  entitled  to 
the  full  freightage.  If  he  does  not  thus  offer  completion,  and  the  consignee  re- 
ceives the  freight  only  from  necessity,  the  carrier  is  not  entitled  to  any  freightage. 

History:  Enacted  March  21,  1872. 

67,  71  N.  W.  Rep.  804.  Fed.  Vlolett  vs.  Stet- 
tlnius,  5  Cr.  C.  C.  569,  28  Fed.  Cas.  1218. 

2.  Consignee  Is  not  bonnd  to  accept  part 
pcrformnnce  of  carrier's  contract  to  deliver 
frelgrht, — Stevens  vs.  Say  ward,  69  Mass.  (8 
Gray)  108;  Western  Trans.  Co.  vs.  Hoyt,  69 
N.  Y.  230,  25  Am.  Rep.  175. 

8.  If  portion  of  freight  Is  accepted  and 
delivered,  carrier  is  entitled  to  apportionment 
of  freight  money. — ^Mass.  Boston  &  M.  R.  Co. 
vs.  Brown.  81  Mass.  (16  Gray)  228.  W.  H. 
Harris  vs.  Rand.  4  N.  H.  259.  17  Am.  Dec.  421. 
N.  Y.  Price  vs.  Hartshorn,  44  N.  Y.  94,  4  Am. 
Rep.  645;  New  York  C.  &  H.  R.  R.  Co.  vs. 
Standard  a  Co.,  87  N.  Y.  486. 


1,2.  Contract    for    carriage    generally    entire- 
Consignee  not  required  to  accept  part  per- 
formance. 
8.  Same — ^When  the  apportionment  of  freight 
money  is  proper. 

As  to  carrier's  Una  for  foil  frelffbtasey  see 

post   i  2144  and   note. 

As  to  frelflrbtase  pro  rata  ltlnerl%  see  mono- 
graphic note  62  Am.  Dec.  163.  164. 

1.  CONTRACT  FOR  CARRIAGB  of  freight 
is  generally  entire. — ^Mass.  Stevens  vs.  Say- 
ward.  69  Mass.  (8  Gray)  108.  W.  Y.  Ellis  vs. 
Wlllard.  9  N.  Y.  629.  Wis.  Warehouse  &  B. 
8.  Co.  va  Gavin,  96  Wis.  628,  66  Am.  St.  Rep. 


§  2143.  FREIGHT  OABBIED  FXTBTHEB  THAN  AGREED,  ETC.  If  freight  is 
carried  further,  or  more  expeditiously,  than  was  agreed  upon  by  the  parties,  the 
carrier  is  not  entitled  to  additional  conpensation,  and  cannot  refuse  to  deliver  it> 
on  the  demand  of  the  consignee,  at  the  place  and  time  of  its  arrival. 

History:   Enacted  March  21,  1872. 

Freight    carried    further    than    aareed    will       frelgrhtagre. — ^Burlin^ton   &  M.   R.   Co.  vs.   Chi- 
not  entitle  carrier  to  make  extra  chargre  for       cagro  Im  Co.,  16  Neb.  890,  19  K.  W.  Rep.  461. 

§2144.  CABBIEB'S  LIEN  FOB  FBEIOHTAOK  A  carrier  has  a  lien  for 
freightage,  which  is  regulated  by  the  title  on  liens. 

History:   Enacted  March  21,  1872. 
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1-3.  Master'^  lien  on  cargo  for  wliole  freigh^^ 
Part  deliverj  does  not  aifect. 
4.  BelinqTiishment  of  carrier's  lien  for  lien  of 
attachment,  effect  of. 

As  to  lM>ttomiT  contracts  a»A  Ucnay  Bee  post 
Si  8017-8029  and  notes. 

As  to  contracts  of  respondentia^  see  post 
11  8036-8040  and  notes. 

As  to  Hens  In  sencral,  see  post  1 2872  et 
seq.  and  notes. 

As  to  Hens  on  earso  for  salTave,  see  ante 
I  2079  and  note. 

As  to  Hen  on  passensers^  liiirsase»  see  post 
I  2191  and  note. 

As  to  lien  of  master  of  ship  vpon  sblp  and 
freisrhtafiTc  for  adTances,  ete^  see  post  {8055 
and  note. 

As  to  lien  of  mate  and  seaman  of  sbip  npon 
ship  and  frelirhtascy  see  post  {8066  and  note. 

As  to  Hens  of  ship-owners  for  frelshtaso 
npon  cargoes  recelTcd  from  shipplnsr  mer- 
chants In  usual  course  of  business  of  shipping 
and  selling  produce,  see  post  {{  2819,  2369  and 
notes. 

As  to  lien  vpon  tcsscI  for  materials  fur- 
nished for  its  constrnction*  repair,  or  cqnip- 
menty  see  Code  Civ.  Proc.  {  813  and  note. 

As  to  non-anthorlty  of  commission  mer- 
chants to  pledge  goods  of  another,  see  post 
{2368  subd.   2  and  note. 

As  to  seaman's  lien,  see  post  {  8066  and  note. 

As  to  stoppage  in  transitn  as  means  of  en- 
forcing lien  of  seller,  see  ante  {2118  and  note; 
also   post   {{  8076-3080. 

1.  MASTER  HAS  LIBN  UPON  CARGO  FOR 
VRSIGHT  agreed  to  be  paid  thereon,  and  la 


not  bound  to  part  with  any  portion  of  cargo 
until  whole  freight  is  paid. — Frothlngham  vs. 
Jenkins,  1  Cal.  48,  48,  44,  52  Am.  Deo.  286. 

S.     Fart    dcliTery    does    not    aifect    lien    on 

remainder  for  whole  freight.  —  Frothlngham 
▼a  Jenkins,  1  Cal.  42,  48,  44,  62  Am.  Dec.  286. 
See  Hendricks  vs.  Schmidt,  68  Fed.  Rep.  485» 
427. 

8.  Consignee  of  freight  cannot  demand  de- 
Ifrery  without  readiness  to  pay. — Frothlngham 
TS.  Jenkins,  1  Cal.  42,  46,  62  Am.  Dec.  286. 

As  to  lien  of  carrier  for  freight  money,  see 

generally,  monogrraphlc  notes  62  Am.  Dec.  288; 
60  Am.  Dec.  162;  66  Am.  Dec.  274;  79  Am.  Dee. 
868;  16  Am.  St  Rep.  319;  68  Fed.  Rep.  427. 

4.  "Where  carrier  lerled  attachment  vpon 
property  against  which  he  had  lien  for  freight- 
age, and  in  order  to  procure  attachment  stated 
in  his  affidavit,  as  required  by  statute,  that 
his  demand  was  not  secured  by  any  Hen. 
pledge,  or  mortgage,  and  thereupon  Instructed 
sheriff  to  take  possession  of  property  under 
attachment,  carrier  thereby  voluntarily  re- 
linquished his  own  lien  of  possession  to  officer, 
and  such  party,  having  sworn  that  he  had  no 
lien,  and  on  faith  of  his  affidavit  to  that 
effect,  procured  attachment,  will  not  subse- 
quently, when  attachment  proves  unavailing, 
be  permitted  to  renew  claim  to  his  alleged  lien. 
— Wlngard  vs.  Banning,  39  Cal.  643,  549.  See 
m.  Gregg  vs.  Illinois  C.  R.  Co..  147  111.  660. 
662,  37  Am.  St.  Rep.  238.  246,  86  N.  E.  Rep.  343. 
Iowa.  Citizens*  Bank  vs.*  Dows,  68  Iowa  460, 
462,  27  N.  W.  Rep.  469;  Kearney  M.  &  B.  Co. 
vs.  Union  Pac.  R.  Co.,  97  Iowa  719,  726,  69 
Am.  St.  Rep.  434,  439,  66  N.  W.  Rep.  1059.  Fed. 
Marshall  va  Otto,  69  Fed.  Rep.  249,  264. 


ARTICLE   V. 

GENERAXi  AVERAaU. 


S  2148.  Jettison  and  general  average^  what. 

§  2149.  Order  of  jettison. 

§  2150.  By  whom  made. 

§  2151.  Loss,  how  borne. 


§  2152.  General  average  loss,  how  adjusted. 

§  2153.  Values,  how  ascertained. 

§  2154.  Things  stowed  on  deck. 

8  2155.  Application  of  the  foregoing  rales. 


§  2148.  JETTISON  AND  OENEEAL  AVERAGE,  WHAT.  A  carrier  by  water 
may,  when  in  case  of  extreme  peril  it  is  necessary  for  the  safety  of  the  ship  or 
cargo,  throw  overboard,  or  otherwise  sacrifice,  any  or  all  of  the  cargo  or  appur- 
tenances of  the  ship.  Throwing  property  overboard  for  snch  purpose  is  called  jet- 
tison, and  the  loss  incurred  thereby  is  called  a  general  average  loss. 

History:  Enacted  March  21,  1872. 


1.  General    average — Doctrine    of — Contribution 

made  bj  part  for  benefit  of  whole. 

2.  Same — ^Accidental  loss  not  sufficient. 

8.  Where  ship  unseaworthy — Loss,  how  borne. 
4.  Wages  of  crew  and  cost  of  provisions. 

A«  to  acts  pf  God  In  greneral,  see  post  {2194 
and  note. 

Ae  to  admeaanrcmeiit  of  Talaee  of  ship  and 
frelshtase,  see  post  i  2163  and  note. 

Ae  to  avtborlty  of  master  to  liypotheeato 
«hip  freifflitaKey  eurgOf  ctc^  see  post  |  2877  and 
note. 

As  to  avtliorltr  of  master  to  sell  eaivo  when 
absolately  necessarry  see  post  S  2879  and  note. 


As  to  adjwitment  of  Iom  mider  general  aver* 
Mre,  see  post  {2168. 

As  to  duty  of  manaser  of  «hlp  to  provide 
for  acaworthlneea  of  ship,  see  ante  {  2071  and 
note. 

As  to  catlmatlnff  valne  of  ship  and   freight 

to  determine  various  contributory  Interests, 
see  monographic  note  2  Am.  Dec.  207,  209. 

As  to  general  averaare^  see  monosraphio 
note  14  Am.  Dec.  613,  614. 

As  to  Jettison  at  sea  belns  aet  of  God,  see 
post  {  2194  and  note. 

As  to  oblliratlons  of  marine  earrlers  In  gen- 
eral, see  ante  {  2114  and  note. 


Ii3i4»-si8s     <i«M)      jsnmsoir— BT  whom  to  bb  madb— loss. 
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A«  to  «^erila  of  tho 
note. 

As  to  otowMTO  OB  dockt  seo  post  |  2164  and 
note. 

Am  to  wascfl  off  cvow  mmM.  ▼also  of  ^votIoIobo 
■•  sabjcets  of  seacrol  arenwoy  see  mono- 
firraphlc  notee  1  Am.  Doa  S07;  S9  Am.  Doa 
461. 


,"  see  poet  |  2199  and  Ao   to   Tolaatair 


1.     GBNKAI<     ATBRAOB— Tbo     doctrlao     of 

ffrows  out  of  Incidents  of  mercantile  voyagre, 
and  duties  which  It  creates  apply  equally  to 
owner  of  ship  and  of  carffo.  It  means  contri- 
bution made  by  all  parties  concerned  toward 
loss  sustained  by  some  of  parties  in  interest 
for  benefit  of  alL — ^Wilson  vs.  Cross,  8S  CaL 
CO.  69. 

&  LoflM  hr  acddeat  Is  aot  oafleleat  to  con- 
stitute case  for  greneral  averasre;  there  must 
be  deliberate  purpose  to  sacrifice  part  of  carffo 
for  STood  of  whole. — ^Walker  vs.  United  States 
Ins.  Co.,  11  Serff.  A  B.  (Pa.)  <1,  14  Am.  Deo. 
610. 


tluit  doctiiao  of  several  avorago  bo  applied* 
see  monographic  note  14  Am.  Dec  613.  614. 

S.  ^nBBBB  SHIP  IS  UHSBATirOBTHY,  loss 
Should  be  borne  by  owner,  otherwise  by  all 
concerned  In  her  success  from  port  of  em- 
barkation to  port  of  destination. — Wilson  tsl 
Cross,  82  CaL  60,  70. 

4.  \irAGBS  OP  CRBW  AND  COST  OF  PRO- 
TISION8  for  time  following  capture  of  vessel 
and  detention  at  port  (it  not  appearing  that 
she  remained  there  unnecessarily  after  her 
liberation),  should  be  added  to  other  expenses 
of  reclalminsr  property,  and  this  a^^resate 
sum  should  be  paid  by  several  underwriters 
of  vessel,  car^o,  and  freight. — ^Leavenworth 
va  Delafleld,  1  Cat  (N.  T.)  672,  2  Am.  Doc  201. 
See  Hanse  vs.  New  Orleans  M.  &  F.  Ina  Co.»  10 
La.  1,  29  Am.  Dec  466. 

As  to  erases  of  cveWf  valve  off  9rovlsioas» 
cte^  as  sablects  off  geaoFal  avorMTo,  see  far- 
ther monoflrraphlc  notes  2  Am.  Dec  207;  29  Am. 
Dec  461. 


§2149.  OBDEB  OF  JETTISON.  A  jettison  must  begin  with  the  most  bulky 
and  least  valuable  articles,  so  far  as  possible. 

History:   Enacted  March  21,  1872.    See  Code  de  Com.  art  411. 
As  to  |ettlsoa»  see  ante  I  2040  and  note,  post  |  2160. 

§  2160.  BY  WHOM  HADE.  A  jettison  can  be  made  only  by  authority  of  the 
master  of  a  ship,  except  in  case  of  his  disability,  or  of  an  overruling  necessity, 
when  it  may  be  made  by  any  other  person. 

History:  Enacted  March  21, 1872. 

As  to  lettlsoBy  ctCy  see  ante  |  2148  and  note. 

§  2151.    LOSS,  HOW  BOBNE.    The  loss  incurred  by  a  jettison,  when  lawfullj 
made,  must  be  borne  in  due  proportion  by  all  that  part  of  the  ship,  appurtenances^ 
freightage,  and  cargo  for  the  benefit  of  which  the  sacrifice  is  made,  as  well  as  by 
the  owner  of  the  thing  sacrificed. 

History:   Enacted  March  21,  1872. 
As  to  Jettison,  adjastmeiit  of  loss,  etc.,  see  ante  I  2148  and  note. 

§  2152.  OENEBAL  AVEBAOE  LOSS»  HOW  ADJUSTED.  The  proportions  in 
which  a  general  average  loss  is  to  be  borne  must  be  ascertained  by  an  adjust- 
ment, in  which  the  owner  of  each  separate  interest  is  to  be  charged  with  such 
proportion  of  the  value  of  the  thing  lost  as  the  value  of  his  part  of  the  property 
affected  bears  to  the  value  of  the  whole.  But  an  adjustment  made  at  the  end  of  the 
voyage,  if  valid  there,  is  valid  everywhere. 

History:   Enacted  March  21, 1872. 
jkM  to  ffeaeral  STorase  loss,  how  liome  and  adjastcd,  see  ante  |  2148  and  note. 

§  2153.  VALUES,  HOW  A80EBTAINED.  In  estimating  values  for  the  pur- 
pose of  a  general  average,  the  ship  and  appurtenances  must  be  valued  as  at  the  end 
of  the  voyage,  the  freightage  at  one  half  the  amount  due  on  delivery,  and  the 
carcro  as  at  the  time  and  place  of  its  discharge;  adding,  in  each  case,  the  amount 

made  good  by  contribution. 

History:   Enacted  March  21,  1872. 

As  to  estlmatlaff  Talao  of  skip,  earso,  ete,  f<ir  parposeo  off  soMcnd  aToravo,  seo  ante  |  2118 

end  note. 
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§  2154.  THINO  STOWED  ON  DECK.  The  owner  of  things  stowed  on  deck, 
in  ease  of  their  jettison,  is  entitled  to  the  benefit  of  a  general  average  contribution 
only  in  case  it  is  usual  to  stow  such  things  on  deck  upon  such  a  voyage. 

History:   Enacted  March  21,  1872. 


As  to  Jettlsoa  In  voBcnOy  <••  ant«  i  2148  and 
note. 


As  to  stowase  on  doek,  AcTlatloii,  ete.,  ■•• 

ante  |  2117  and  note. 


§2155.  APPUOATION  OF  THE  FOREGOING  RULES.  The  rules  herein 
stated  concerning  jettison  are  equally  applicable  to  every  other  voluntary  sacrifice 
of  property  on  a  ship,  or  expense  necessarily  incurred,  for  the  preservation  of  the 
ship  and  cargo  from  extraordinary  perils. 

History:  Enacted  March  21, 1872. 


CHAPTER  IV. 

CARRIERS   OF  MBSSAOBa 
S  2161.    Obligation  of  eanier  of  messagee.  §  2162.    Degree  of  care  and  dillgenoe  required. 

• 

§  2161.  OBUOATION  OF  GABBIER  OF  MESSAGES.  A  carrier  of  messages 
for  reward,  other  than  by  telegraph  or  telephone,  must  deliver  them  at  the  place  to 
which  they  are  addressed,  or  to  the  person  for  whom  they  are  intended.  Such  car- 
rier, by  telegraph  or  telephone,  must  deliver  them  at  such  place  and  to  such  person, 
provided  the  place  of  address,  or  the  person  for  whom  they  are  intended,  is  within 
a  distance  of  two  miles  from  the  main  ofiSce  of  the  carrier  in  the  city  or  town  to 
which  the  messages  are  transmitted,  and  the  carrier  is  not  required,  in  making  the 
delivery,  to  pay  on  his  route  toll  or  ferriage ;  but  for  any  distance  beyond  one  mile 
from  such  ofiSce,  compensation  may  be  charged  for  a  messenger  employed  by  the 
carrier. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  248;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdta. 
1900-1,  p.  413,  held  unconstitutional, 'see  history,  §4  ante;  amendment  re-enacted 
March  21,  1905,  Stats,  and  Amdts.  1905,  ch.  CDLXIX,  p.  627. 

Applied,  cited  coBstmcd,  referred  to,  etc.  In: 
Hart  vs.  Western  U.  Tel.  Co.,  66  Cal.  679,  686, 
67  Am.  Rep.  119,  6  Pac.  Rep.  637  (construed 
In  dis.  op.);  Pacific  Pine  L.  Co.  vs.  Western  IT. 
Tel.  Co.,  12S  Cal.  428.  430,  66  Pac.  Rep.  103 
(construed  and  applied  with  i  2162). 

As  to  carrier  of  measaflres  not  belns  common 
carrier,  see  post  {2168  and  note. 

As  to  datlea,  liabilities,  ete,^  of  carriers  of 
meesaares,  see  post  {2162  and  note. 

As  to  offense  of  asrent,  operator,  or  employee 
oslnff  or  appropriating  Information  from  pri- 


vate meaaaffo  to  Ida  own  advantaso  <ir  profit, 
see  Pen.  Code  i  689  and  note. 

As  to  offense  conunltted  In  refnslns  or  nes* 
lectlnir  to  send  or  postpone  or  deltrer  mea« 
aave,  see  Pen.  Code  |  638  and  note. 

As  to  offense  of  bribing  or  attempting  to 
bribe  telegraph  operator,  see  Pen.  Code  {641 
and  note. 

As  to  offense  of  person  ^rbo  by  meana  of 
machine,  Instmment,  or  contriTnnce,  etc, 
reada  or  attempts  to  read  mcssaare^  see  Pen. 
Code  S  640  and  note. 


§  2162.  DEGREE  OF  OABE  AND  DILIOENOE  REQUIRED.  A  carrier  of 
messages  for  reward  must  use  great  care  and  diligence  in  the  transmission  and 
delivery  of  messages. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  249. 


L    In  General. 

1.  Applied,  cited,  eonstmed,  referred  to,  eto. 

2.  Meaning  and  effect  of  section — ^Federal 

courts. 

II.    Care  and  Diligence  Beqnired. 

8,4.  As  to  telegraph  companies. 
5-7.  Degrees  of  negligence. 


8.  Negligence  basis  of  liability. 

9.  Same—Cipher  dispatch. 

10.  Same — Failure   to   ascertain   identity   of 
sender. 

in.    Liability  for  Acts  of  Agents. 

11,12.  Liability  for  negligence. 

13.  Same — Acts  in  course  of  employment. 
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li.  Same — Sending  false  or  forged  message. 
lY.    Limitation  of  liability. 

15.  Contracts  limiting  liaUlitj  for  eare  and 

diligenee. 

16.  Limitation  of  liability  for  error. 
17-19.  Same — ^For  mistake  or  delay. 

20.  Same — ^For  unrepeated  messages 

21.  Begulations  limiting  liability,  cost  of  nn* 

repeated  message. 

22.  Same — Exemptions  from  frand,  ete.,  in- 

valid. 

23.  Effect  of  limitation — Wilfnl  miseondncU 

T.    Damages. 

24.  Mental  suffering — As  to  element  of. 

VI.    Pleading  and  Practice — ^Evidence;  Borden 
of  Proof  a  Presumption. 

25.  Action — Right  of  addressee  to  maintain. 

26.  Same — ProspectiTe  liability  will  not  sup- 

port. 
27,28.  Burden   of  proof  on  plaintis — Shifting 
of  burden. 
29.  Finding  as  to  negligence— When  not  dis- 
turbed. 

80.  Same — Effect  of. 

81.  Negligence  as  mixed  question  of  law  and 

fact. 

82.  Same — ^When  question  of  fact. 

83.  Proof  of  mistake— Prima  facie  proof  of 

negligence. 

84.  Presumption  as  to  loss — ^Burden  of  proof. 
35.  Verdict  or  findings— When  not  disturbeo. 

1.  APPIilBD,  CITED,  CONSTRUBDy  RSI- 
iPERRED  TO,  etc..  In:  Hart  vs.  Western  U. 
Tel.  Co.,  66  Cal.  679,  681,  686  (construed  in  dis. 
op.).  66  Am.  Rep.  119,  6  Pac  Rep.  637.  See  4 
Id.  657;  Pacific  Pine  L.  Co.  vs.  Western  U.  Tel. 
Co..  123  CaL  428,  430  (construed  and  applied), 
66  Pac.  Rep.  103;  Colt  vs.  Western  U.  Tel.  Co., 
130  Cal.  657.  660  (construed  and  applied),  80 
Am.  St.  Rep.  153.  160,  68  Pac.  Rep.  83,  63  U  R. 
A.  678;  Western  U.  Tel.  Co.  vs.  Cook,  61  Fed. 
Rep.  624,  627,  15  U.  S.  App.  445.  9  C.  C.  A.  680. 

Afl  to  actual  damasrea  aastalned  by  reaaon 
of  delaya,  errora,  etc.,  in  transmission  of  mes- 
sages, see  monosraphlo  note  10  Am.  St.  Rep. 
782-786. 

Aa  to  damasea  for  Inlarr  to  fcellaffa  for 
fallare  or  delay  la  delivering  mesMiflrea,  see 
monogrraphlc  note  10  Am.  St.  Rep.  788-790. 

As  to  detriment  cansed  by  breach  of  earw 
rier'a  obllsratlon  to  accept  meaaasres,  see  post 
i  8315  and  note. 

Aa  to  elementa  of  damage  In  actlona  asalnat 
telegraph  conipaalea  for  failure  to  aend  or  de- 
liver meaaasrea,  see  monoffraphio  note  10  Am. 
St.  Rep.  778.  782. 

Aa  to  Inowledse  of  Importance  of  naeaaaire 
aa  aflfectlnir  «veatlon  of  damasrea,  see  mono- 
graphic note  10  Am.  St.  Rep.  785,  786. 

Aa  to  limitation  of  liability  of  earrier  of 
meeeafirea,  see  post  {  2168  and  note. 

Aa  to  meaaaare  dlBcloalas  Ita  own  tmportaneo» 
see  monographic  note  10  Am.  St.-  Rep.  786,  788. 

S.  MEANING  AND  EFPECTT  OF  SECTION 
as  declared  by  state  courts  are,  by  force  of  i  721 
of  U.  S.  Rev.  Stats.,  binding  upon  courts  of  the 
United  States  in  trials  at  common  law  In  this 
state  where  such  statute  applies. — Western  U. 
Tel.  Co.  vs.  Cook.  61  Fed.  Rep.  624,  628,  16  XJ. 
8.  App.  446,  9  C.  C.  A.  680. 


IL     CARE  AND  DILIGENCE  REQUIRED. 

5.  GREAT  CARE  AND  DILIGENCE  re- 
quired of  every  telegraph  company  operating 
within  state  in  the  transmission  and  delivery 
of  messages,  although  not  common  carrier 
under  Civil  (^de. — Western  U.  TeL  Co.  va. 
Cook,  61  Fed.  Rep.  624.  €28.  16  U.  a  App.  445, 
9  C.  C.  A.  680.  See  Hart  vs.  Western  U.  Tel. 
Co.,  66  CaL  679,  588.  66  Aju.  Rep.  119,  •  Pac 
Rep.  637,  4  Id.  667. 

4.     IJlce  any  other  corporation  or  peraon.  It 

la  bound  to  perform  ita  duty  without  causing 
Injury  or  loss  to  any  one;  and  if  it  omits  to 
perform  in  good  faith  any  obligation  imposed 
on  it  by  law  for  transmission  and  delivery  of 
meaaages.  It  is  liable  for  consequences. — Hart 
vs.  Western  U.  TeL  Co.,  66  CaL  579,  582,  586,  66 
Am.  Rep.  119,  •  Pac  Rep.  637,  4  Id.  657.  See 
Western  U.  TeL  Co.  vs.  Hyer,  22  Fla.  637,  648. 
1  Am.  St.  Rep.  222;  Kirby  vs.  Western  U.  TeL 
Co.,  4  a  D.  106,  109,  46  Am.  St.  Rep.  765,  66  N. 
W.  Rep.  759. 

6.  DEGREES  OF  NEGLIGENCE  are  corre- 
lative to  degreea  of  care. — Redlngton  vs.  Pa- 
cific P.  T.  a  Co.,  107  CaL  817,  323,  46  Am.  St. 
Rep.  182,  40  Pac  Rep.  432. 


•.  <H3roaa  ncffllscnec*  and  "aUsht  nesU- 
sence,"  as  used  in  this  state,  must  be  held  to 
have  definite  meaning.  Gross  negligence  is 
defined  to  be  want  of  slight  diligence  and 
implies  an  entire  failure  to  exercise  care,  or 
exercise  of  so  slight  degree  of  care  aa  to 
justify  belief  that  there  was  indifference  to 
needs  and  welfare  of  others,  and  is  such  en- 
tire want  of  care  aa  would  raise  presumption 
of  conscious  Indifference  to  consequences. — 
Colt  vs.  Western  U.  Tel.  Co..  130  CaL  657,  660, 
664,  80  Am.  St.  Rep.  153,  160,  63  Pac  Rep.  83. 
53  L.  R.  A.  678;  Redlngton  vs.  Pacific  P.  T.  C 
Co.,  107  CaL  817,  324,  4S  Am.  St.  Rep.  132,  40 
Pac  Rep.  432. 

7.  Gross  negligence  is  any  negligence  in 
one  who  undertakes  a  duty  and  fails  to  per- 
form it  (dis.  op.). — ^Hart  vs.  Western  U.  TeL 
Co.,  66  CaL  679.  587,  56  Am.  Rep.  119,  •  Pac 
Rep.  687,  4  Id.  667. 

a  NEGLIGENCE — Baals  of  liability. — Tele- 
graph companies  are  not  common  carriers,  and 
their  liability  must  arise  on  ground  of  negli- 
gence or  wilful  misconduct,  which  is  fraud.— 
Hart  vs.  Western  U.  TeL  Co.,  66  Cal.  579.  583,  56 
Am.  Rep.  119,  6  Pac  Rep.  637.  4  Pac.  Rep.  657, 
See  Western  U.  TeL  Co.  vs.  Cook.  61  Fed.  Rep. 
624,  628,  15  U.  a  App.  446,  9  C  C.  A.  680. 

9*  Cipher  diapateb. — ^Under  statute  requir- 
ing telegraph  company  "to  receive  and  trans- 
mit dispatches  faithfully  and  impartially," 
etc,  there  being  nothing  to  show  that  task  of 
company  waa  increased  or  made  more  diffi- 
cult, company  is  liable  in  damages  for  failing 
to  transmit,  the  same  as  where  messages  are 
intelligible. — Western  U.  TeL  Co.  vs.  Reynolds. 
71  Va.  173,  46  Am.  Rep.  715.  See  also  mono- 
graphic notes  46  Am.  Dec  781-788;  46  Am.  Rep. 
715. 

10.     Falllnir  to  aa<^rtaln  Identity  of  aender 

telegraph  company  is  liable  for  negligence 
where  valuable  message  Is  sent. — Bank  va 
Western  U.  TeL  Co.,  62  CaL  280.  288.  See  Mc- 
Cord  vs.  Western  U.  TeL  Co.,  89  Minn.  181,  186, 
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12  Am.  St,  Rep.  636,  640,  89  N.  W.  Rep.  816,  1 
L.  R.  A.  148;  El  wood  ve.  Western  U.  TeL  Co., 
46  N.  Y.  649,  6  Am.  Rep.  140. 

IIL     LIABILITY  FOR  ACTS  OF  AGENTS. 

11.  LIABLE  TO  THIRD  PERSONS  FOR 
NEGLIGENCES  AND  FRAUDS  of  aiTents  In 
course  of  their  employment,  and  are  respon- 
sible whether  wrongful  act  of  agent  in  send- 
ing false  message  was  "committed  as  part  of 
transaction  of  business."  or  was  mere  negli- 
gence.—Bank  vs.  Western  U.  Tel.  Co.,  62  CaL 
280,  292.  See  Overacre  vs.  Blake,  82  Cal.  77, 
81,  22  Pac.  Rep.  979;  McArthup  vs.  Home  Life 
Ins.  Assoc.  73  Iowa  836.  839,  6  Am.  St.  Rep. 
684.  687,  86  N.  W.  Rep.  480;  McCord  vs.  West- 
ern U.  Tel.  Co..  89  Minn.  181,  186.  12  Am.  St. 
Rep.  636,  640.  89  N.  W.  Rep.  816.  1  L  R,  A.  148. 

See  notes  81  Am.  Dec.  616,  617;  46  Am.  Rep. 
498. 

12.  Principal  acting  through  agency  In 
effect  warrants  its  good  conduct  and  fidelity, 
and  person  receiving  message  has  right  to  de- 
pend on  guaranty  of  carrier  that  agent  1« 
faithful  and  honest  and  that  he  will  use  ordi- 
nary care  and  prudence  in  transmitting  mes- 
sage.—Bank  vs.  Western  U.  TeL  Co..  62  CaL 
280.   288. 

18.  Course  of  employment, — ^Agent  of  car- 
rier, authorized  to  transmit  messages,  and  who 
transmits  false  message,  whether  contrived  by 
himself  or  by  another  and  negligently  sent  by 
him,  is  acting  within  the  "course  of  his  em- 
ployment." and  carrier  is  liable,— Bank  vs. 
Western  U.  Tel.  Co..  62  CaL  280,  288. 

14.  Failure  to  Identify  sender. — If  agent  of 
telegraph  company  whose  duty  it  Is  to  send 
genuine  message  wilfully  and  fraudulently 
sends  dispatch  in  name  of  another,  this  act 
is  as  much  "in  course  of  his  employment."  as 
if  he  had  negligently  sent  forged  message.— 
Bank  vs.  Western  U.  TeL  Co.,  62  CaL  280,  288. 

rV.     LIMITATION  OF  LIABILITY. 

15.  CONTRACTS  LIMITING  LIABILITY 
FOR  CARE  AND  DILIGENCE-— To  Stipulate  for 
immunity  from  liability  for  failure  to  exercise 
care  and  diligence  that  statute  requires  would 
be  against  reason  and  public  policy.— Western 
U  TeL  Co.  vs.  Cook,  61  Fed.  Rep.  624,  629,  16 
V.  a.  App.  445.  9  C.  C.  A  680.  See  Hart  vs. 
Western  U.  TeL  Co..  66  CaL  579.  598.  56  Ana. 
Rep  119.  6  Pac.  Rep.  637.  4  Id.  667;  Blrkett  vs. 
Western  U.  TeL  Co.,  103  Mich.  361,  60  Am.  St. 
Rep.  874.  61  N.  W.  Rep.  646. 

IC  Telegraph  eompanlcs  may  stipulate  for 
Umttatlon  of  liability  for  errors  arising  from 
any  cause  except  wilful  misconduct  or  gross 
negligence.— Hart  vs.  Western  U.  TeL  Co.,  66 
Cal.  679,  688,  66  Am.  Rep.  119,  6  Pac  Rep.  687. 
4  Id.  657.  See  Redlngton  vs.  Pacific  P.  T.  C 
Co.,  107  CaL  817,  828,  48  Am.  St.  Rep.  182,  40 
Pac.  Rep.  482;  Blrkett  vs.  Western  U.  Tel.  Co., 
108  Mich.  861,  867,  60  Am.  St.  Rep.  874,  878, 
61  N.  W.  Rep.  645. 

See  notes  71  Am,  Dec.  467,  469.  472,  474;  1 
Am.  St.  Rep.  868. 

17.  LIMITATIOW  OF  LIABILITY  for  mis- 
take or  delay  in  transmission  or  delivery  of 
message,  to  not  extend  beyond  sum  received 
for  sending  it,  unless  sender  orders  message 


repeated  and  pays  one  half  regular  rate  addi- 
tional, is  reasonable  protection  to  be  taken  by 
carrier  and  binding  upon  all  who  assent  to  it. 
—Redlngton  vs.  Pacific  P.  T.  C.  Co..  107  Cal. 
817,  823.  48  Am.  St.  Rep.  182.  40  Paa  Rep.  432, 
As  to  regulation  as  to  repeating  messagesy 
see  82  Am.  St.  Rep.  798. 

18.  Mistake  or  delay. — Carriers  of  messages 
may  stipulate  for  limitation  of  liability  from 
errors  arising  from  mistake  or  delay  in  trans- 
mission.—Hart  vs.  Western  U.  Tel.  Co.,  66  Cal. 
679,  682,  66  Am,  Rep.  119,  6  Pac.  Rep.  637,  4 
Id.   667. 

IP.  Mistake  In  transmission  of  message  not 
due  to  negligence  of  company,  carrier  is  not 
liable  beyond  terms  of  any  valid  contract  be- 
tween company  and  sender,  under  which  mes- 
sage was  transmitted  (dls.  op.). — ^Hart  vs. 
Western  U.  Tel.  Co..  66  CaL  579.  698.  66  Am, 
Rep.  119,  6  Pac.  Rep.  637,  4  Id.  657. 

20.  Unrcpeated  message  may  be  limited  by 
special  contract  to  cost  of  message. — Hart  vs. 
Western  U.  TeL  Co.,  66  CaL  679.  582,  66  Am. 
Rep.  119,  6  Pac  Rep.  637,  4  Id.  667. 

21*     REGULATIONS      AND      STIPULATIONS 
OF    CARRIER    OF    MESSAGES — Limiting   lia- 
bility in  ecrect  that  carrier  "shall  not  be  liable 
for  mistakes  or  delays  in  transmission  or  de- 
livery, or  for  non-delivery  of  any  unrepeated 
message,  whether  happening  by  negligence  of 
Us  servants  or  otherwise  beyond  the  amount 
received  for  sending  the  same"  are  valid  and 
binding  contracts  between  sender  and  carrier. 
— Colt   vs.   Western  U.   TeL   Co.,   180  CaL   667, 
661,  80  Am.  St.  Rep.  168,  68  Pac.  Rep.  88,  68  L. 
R.  A.  678.     See  Hart  vs.  Western  U.  TeL  Co.,  66 
Cal.  679,  66  Am.  Rep.  119,  6  Pac.  Rep.  637,  4  Id. 
657;  Redlngton  vs.  Pacific  P.  T.  C.  Co.,  107  CaL 
317,    48   Am.    St.    Rep,    182.    40   Pac.    Rep.    432; 
Primrose  vs.  Western  TJ.  TeL  Co.,  164  U.  S.  1. 
'  bk.  38  L.  ed.  888,  14  Sup.  Ct.  Rep.  1098;  Beatty 
L.  Co.  vs.  Western  U.  TeL  Co.,  62  W.  Va.  410, 
412,  44  a  B.  Rep.  809,  810   (such  limitation  of 
liability  not  excusing  total  failure  to  transmit 
or  deliver  message). 

22.  Exemptions  for  frand  and  neglect  In- 
valid.— Regulations  for  exemptions  from  lia- 
bility for  error  or  mistake  which  results  In 
loss  to  another,  from  fraud  or  neglect  of  tele- 
graph company,  or  its  subordinate  ofllcers  or 
agents,  are  considered  in  law  as  unreasonable 
and  void  as  against  public  policy  (dls,  op.). — 
Hart  vs.  Western  U.  Tel.  Co..  66  CaL  679.  686. 
66  Am.  Rep.  119.  6  Pac  Rep.  637,  4  Id.  667. 

28.  Wilful  misconduct  <ir  gross  negligence. 
Special  contract  limiting  liability  for  mis- 
take or  delay  in  transmission  or  delivery  of 
message  exempts  company  from  liability  be- 
yond amount  stipulated,  except  for  wilful  mis- 
conduct or  gross  negligence  on  part  of  com- 
pany,—Redlngton  vs.  Pacific  P.  T.  C,  Co.,  107 
Cal,  817,  828,  48  Am.  St.  Rep.  182,  40  Pac  Rep. 

482. 

V.     DAMAGES. 

94.  MENTAL  SUFFERING  NOT  ELBMEIVT 
OF  DAMAGE  FOR  DELAY  In  delivery  of  tele- 
graphic message. — Western  U.  TeL  Co.  vs. 
Luck,  91  Tex.  178,  66  Am.  St.  Rep.  869,  41  a 
W.  Rep.  469. 

See  note  66  Am.  St.  Rep.  878-875. 
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As  to  ^rkether  damag—  eui  be  recovered  for 
mental  vniferlnir  oceajrioned  by  failure  to  de-> 
liver  telesrapble  nAeaaaare  the  cases  are  in 
hopeless  conflict;  some  of  them,  following  the 
Snsllsh  doctrine,  holding  that  such  sufferinsr, 
unaccompanied  with  injuries  to  the  person, 
cannot  be  made  the  basis  of  an  action  for 
damaffes.  Amonsr  these  cases  are:  Dak.  Rus» 
sell  vs.  Western  U.  TeL  Co.,  8  Dak.  816,  19  N. 
W.  Rep.  408.  Fla.  International  O.  Tel.  Co.  vs. 
Saunders,  82  Fla.  484,  14  So.  Rep.  148,  21  L.  R. 
A.  810.  Ga.  Chapman  va  Western  U.  TeL  Co., 
^B  Ga.  783,  80  Am.  St.  Rep.  188,  16  S.  B.  Rep. 
901,  17  L.  R.  A.  430.  Kan.  West  va  Western 
U.  Tel.  Co.,  89  Kan.  98,  7  Am.  St.  Rep.  680,  17 
Pac.  Rep.  807.  Mlnsu  Francis  va  Western  U* 
Tel.  Co.,  68  Minn.  262,  49  Am.  St  Rep.  607,  69 
N.  W.  Rep.  1078,  25  L.  R.  A.  406.  Miss.  West- 
ern U.  Tel.  Co.  va  Rogers,  88  Miss.  748,  24  Am. 
St.  Rep.  800,  9  So.  Rep.  828,  18  Ii.  R.  A.  869. 
Mo.  Connell  vs.  Western  IT.  TeL  Co.,  116  Mo. 
84,  88  Am.  St  Rep.  676,  22  &  W.  Rep.  846,  20 
tt.  R.  A.  172.  Obio.  Morton  vs.  Western  U.  TeL 
Co.,  68  Ohio  St  431,  68  Am.  St  Rep.  648,  41  N. 
E.  Rep.  689,  82  L.  R.  A.  785.  IVIs.  Summef- 
fleld  vs.  Western  U.  Tel.  Co.,  87  Wis.  1,  41  Am. 
St  Rep.  17,  67  N.  W.  Rep.  948.  Fed.  Western 
U.  Tel.  Co.  vs.  Wood,  67  Fed.  Rep.  471,  21  L, 
R.  A.  706.  Bnff.  Lsmch  vs.  Knight,  2  H.  L.  Cas. 
677;  Hobbs  vs.  Iiondon  etc.  Ry.  Co.,  K  R.  10 
Q.  B.  122. 

A  contrary  doctrlae  is  held  by  many  other 
cases.  Among  others  see:  Ala.  Western  U. 
Tel.  Co.  vs.  Henderson,  89  Ala.  610,  18  Am.  St 
Rep.  148,  7  So.  Rep.  419.  IlL  Logan  va  West- 
ern U.  TeL  Co.,  84  IlL  468.  Ind.  Reese  vs. 
Western  U.  TeL  Co.,  188  Ind.  294,  24  N.  B.  Rep. 
168,  7  L.  R.  A.  688;  Western  U.  TeL  Co.  vs. 
Stratemeler,  6  Ind.  App.  125,  82  K.  E.  Rep.  871; 
Western  U.  TeL  Co.  vs.  Newhouse,  6  Ind.  App. 
422,  33  N.  E.  Rep.  800.  Ky.  Chapman  va  West- 
ern U.  TeL  Co.,  90  Ky.  266,  18  S.  W.  Rep.  880. 
N.  C.  Thompson  vs.  Western  U.  Tel.  Co.,  106 
N.  C.  649,  11  S.  E.  Rep.  269;  Young  vs.  Western 
U.  TeL  Co.,  107  K.  C.  870,  22  Am.  St  Rep.  888» 
11  S.  E.  Rep.  1044,  9  Lb  R.  A.  699;  Thompson 
va  Western  U.  TeL  Co.,  107  N.  a  449,  12  a  B. 
Rep.  427.  Tens.  Wadsworth  va  Western  XT. 
TeL  Co.,  86  Tenn.  695,  6  Am.  St  Rep.  864,  8  8. 
W.  Rep.  674;  Newport  N.  &  M.  V.  R.  Co.  vs. 
Griffin,  92  Tenn.  694,  22  S.  W.  Rep.  737.  Tex. 
So  Relle  vs.  Western  U.  TeL  Co.,  66  Tex  808, 
40  Am.  Rep.  805;  Galveston,  C.  &  S.  F.  R.  Co. 
vs.  Levy,  69  Tex.  642,  46  Am.  Rep.  269;  Stuart 
vs.  Western  U.  TeL  Co.,  66  Tex.  680,  69  Am. 
Rep.  623,  18  S.  W.  Rep.  851;  Gulf,  C.  &  S.  F.  R. 
Co.  va  Wilson,  69  Tex.  789,  7  8.  W.  Rep.  658; 
Western  U.  TeL  Co.  vs.  Broesche,  72  Tex.  664, 
18  Am.  St.  Rep.  864,  10  S.  W.  Rep.  734;  West- 
ern U.  Tel.  Co.  vs.  Simpson,  78  Tex.  422,  423,  11 
S.  W.  Rep.  886;  Western  XT.  TeL  Co.  vs.  Adams, 
75  Tex.  631,  16  Am.  St  Rep.  920,  12  S.  W.  Rep. 
857,  8  L.  R.  A.  844;  Western  XJ.  TeL  Co.  va 
Nations.  82  Tex  539,  27  Am.  St  Rep.  914,  18 
S.  W.  Rep.  709;  Western  IT.  TeL  Co.  vs.  Steph- 
ens, 2  Tex.  Civ.  App.  129,  21  S.  W.  Rep.  148; 
Western  XT.  Tel.  Co.  vs.  Carter,  2  Tex  Civ.  App. 
624,  21  S.  W.  Rep.  688;  Womack  vs.  Western 
U.  TeL  Co.  (Tex  Civ.  App.  May  10,  1898),  22 
S.  W.  Rep.  417. 

As  to  ateatal  snfferlBSy  see  ante  |  8100,  para. 
82.  88  note. 


VL     PLEADING        AND        PRACTICE  —  EVI- 
DENCE;      BXTRDEN      OF     PROOF— PRE- 
SUMPTION. 
2S.     ADDRESSBB  OF  MESSAGE— l^liere  no 
privity  of  eontract  esclsts,  has  risht  of  action 
for  tort  afirainst  telegraph  company  when   by 
company's    ne^ll^ence    he    has    suffered    dam- 
ages,   but    stands    in    no    better    position     as 
agrainst    carrier's    negllgrence    than    sender    of 
message. — Colt    vs.    Western   XT.    TeL    Co.,    ISO 
CaL  657,  660,  80  Am.  St  Rep.  153,  160.  63  Pac 
Rep.  88,  58  L.  R.  A.  678.     See  Ellis  vs.  Ameri- 
can TeL   Co.,  96  Mass.   (18  Allen)   226;   Curtin 
va  Western  XT.  TeL  Co.,  88  N.  Y.  Supp.  58. 

M.     Prospective   liability    not    malntoUuible. 

—Where  plaintiff's  injury  is  alleged  to  have 
accrued  to  his  correspondent  because  of  fail- 
ure of  carrier  of  messages  for  hire  to  deliver 
correspondent's  message,  thereby  causing  loss 
to  correspondent  who  would  have  possible  ac- 
tion against  plaintiff,  which  may  in  future  be 
enforced,  it  cannot  be  said  that  actual  liability 
is  equivalent  to  actual  loss,  and  therefore 
plaintiff  can  have  no  cause  of  action  against 
defendant  upon  such  merely  prospective  lia- 
bility.— Pacific  Pine  L.  Co.  vs.  Western  XT.  TeL 
Co.,  128  CaL  428,  480,  481,  56  Pac.  Rep.  103. 

97.     BURDEN  OF  PROOF  IS  ON  PLAINTIFF 

to  show  wilful  misconduct  or  gross  negligence 
in  action  to  recover  damages  beyond  amount 
stipulated  in  special  contract — Redington  vs. 
Pacific  P.  T.  C  Co.,  107  CaL  817.  823,  48  Am.  St 
Rep.  182,  40  Pac.  Rep.  482. 

2&  Plaintiff  having  proved  ndstake  In  mes- 
sage as  delivered,  burden  is  cast  upon  defend- 
ant to  excuse  this  breach  of  contract  to  trans- 
mit and  deliver  messages. — ^Hart  vs.  Western 
U.  TeL  Co.,  66  CaL  579,  584,  66  Am.  Rep.  119, 
•  Pac.  Rep.  687,  4  Id.  657. 

29.  FINDING  AS  TO  NEGLIGENCE. — Where 
mistake  in  telegraphic  message  was  occasioned 
by  atmospheric  disturbance,  it  appearing  that 
wire  was  In  good  working  order  and  that  there 
was  reasonable  probability  that  message  as 
sent  would  arrive  at  destination,  finding  of 
trial  court  to  effect  that  defendant  was  not 
guilty  of  gross  negligence  was  su Anciently  sup- 
ported by  evidence,  and  that  evidence  would 
not  therefore  be  disturbed. — Colt  vs.  Western 
U.  TeL  Co.,  180  CaL  657,  666,  80  Am.  St  Rep. 
158,  160.  68  Pac.  Rep.  88,  68  L.  R.  A.  678. 

30.  Finding  that  defendant  was  not  gnllty 
of  negligence  is  in  effect  finding  that  defend- 
ant used  great  care  in  performance  of  Its  duty 
and  in  transmission  and  delivery  of  message 
involved. — Colt  va  Western  XT.  Tel.  Co.,  180 
CaL  657,  660,  80  Am.  St  Rep.  158,  160,  68  Psc. 
Rep.  88,  68  Lb  R.  A.  678. 

SL  NEGLIGENCE — Mixed  question  of  law 
and  fact. — Negligence  of  carrier  in  delivery 
and  transmission  of  messages  is  mixed  ques- 
tion of  law  and  fact  and  involves  two  ques- 
tions, (1)  whether  particular  act  has  been 
performed  or  omitted,  and  (2)  whether  per- 
formance or  omission  of  this  act  was  breach 
of  legal  duty;  first  of  these  is  purely  question 
of  fact;  second,  purely  question  of  law. — ^Red- 
Inerton  vs.  Pacific  P.  T.  C.  Co.,  107  CaL  817.  824» 
48  Am.  St  Rep.  132,  40  Pao.  Rep.  488. 

S&    When  qnestlon  of  faet. — Where  there  is 
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room  for  differences  of  opinion  between  rea- 
sonable men  as  to  existence  of  facts  from 
which  neffligrence  may  be  Inferred,  as  also 
where  there  Is  room  for  such  dlCTerences  which 
might  be  fairly  drawn  from  conceded  facts, 
question  of  nesrllsence.  no  matter  what  may 
be  opinion  of  court  as  to  value  of  evidence  or 
credibility  of  witnesses.  Is  proper  question  for 
Jury. — ^Redinsrton  vs.  Pacific  P.  T.  C  Co.,  107 
CaL  317,  824,  48  Am.  St.  Rep.  182,  40  Pac.  432. 

83.     PRIBIA     FACIES     PROOF     OF     NBGLI- 
6ENCE. — Proof  of  delivery  of  teleirrant^  dllfer- 

cBt  In  form  from  that  which  was  sent.  Is  prima 
facie  proof  of  neslifirence. — ^Western  U.  Tel. 
Co.  va  Cooic,  61  Fed.  Rep.  624,  626,  16  U.  S. 
App.  445,  9  C.  C.  A.  680;  (dls.  op.)  Hart  vs.' 
Western  U.  Tel.  Co.,  66  Cal.  579,  587,  56  Am. 
Rep.  119,  6  Pac.  Rep.  637,  4  Id.  667.  IlL  West- 
ern U.  Tel.  Co.  vs.  Tyler,  74  111.  168,  24  Am« 
Rep.  279.  Kan.  Western  XT.  Tel.  Co.  vs.  Crall, 
S8  Kan.  679,  17  Pac  Rep.  809.  Me.  Bartlett  vs. 
Western  XT.  Tel.  Co.,  62  Me.  209,  16  Am.  Rep. 
437.  Md.  XTnlted  States  Tel.  Co.  vs.  Olldersleve, 
29  Md.  232,  96  Am.  Dec.  619.  Mich.  Western 
n.  Tel.  Co.  vs.  Carew,  15  Mich.  526.  IT.  T.  Rlt- 
tenhouse  vs.  Independent  Line  of  Tel.,  44  N.  Y.|  ^ 
268,  4  Am.  Rep.  678;  Baldwin  vs.  XT.  8.  Tel.  Co., 


45  K.  T.  744,  6  Am.  Rep.  168.  Ohio.  Telesrraph 
Co.  vs.  Grlswold,  37  Ohio  St.  801,  41  Am.  Rep. 
500.  Wis.  Candee  vs.  Western  XT.  Tel.  Co.,  84 
Wis.  471,  17  Am.  Rep.  452. 

84.  PRBSUMPTION  AS  TO  LOSS— Borden 
of  proof. — Where  mistake  occurs  or  happens 
throuirh  some  defect  in  Instrument  which  tele- 
graph company  used,  or  Incompetency  or  any 
asrency  of  company's  operators  or  In  omission 
of  duty  hy  company  or  officers,  the  mistake 
belnfi:  admitted,  legal  presumption  Is  that  loss 
was  caused  by  one  or  other  of  such  causes  or 
all  combined,  and  It  was  Incumbent  on  defend- 
ant to  overcome  that  presumption  by  showingr 
that  In  transmission  and  delivery  of  messagre 
It  exercised  proper  care  and  diligence  and  that 
mistake  was  not  attributable  to  Its  fault  or 
nefirllsrence  or  fault  or  nesrllsrence  of  Its  em- 
ployees (dls.  op.). — ^Hart  vs.  Western  XJ.  TeL 
Co.,  66  CaL  579,  690,  66  Am.  Rep.  119,  6  Pac. 
Rep.  687,  4  Id.  657. 

88.  VERDICT  OF  JURY  OR  FINDING  OF 
FACT  BY  COURT  NOT  RBVBRSED  where 
there  Is  substantial  conflict  In  evidence  upon 
which  such  verdict  or  flndlnsr  Is  based. — ^Red- 
Inerton  vs.  Pacific  P.  T.  C.  Co.,  107  CaL  817,  826» 
48  Am.  St.  Rep.  188,  40  Pac  Rep.  482. 
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CHAPTER  V. 

COMMON  CARRIER& 

Article  L  Common  Cairiers  in  General,  §8  2168-2177. 

II.  Common  Carriers  of  Persons,  §§  2180-2191. 

III.  Common  Carriers  of  Property,  §S  2194-2204. 

lY,  Common  Carriers  of  MessageSy  §§  2207-2209. 


ARTICLE  L 

COMMON  CARRIERS  IN  GENBRAU 


S2174.    Obligations  of  earrier  altered  onlj  bj 

agreement. 
§  2175.    Certain  agreements  void. 
S  2176.    Modifications  thereof. 
§  2177.    Loss  of  valuable  letters. 


S2168.  Common  earriers,  wbat. 

S  2169.  Obligation  to  accept  freight. 

§  2170.  Common  carriers  not  to  give  preference. 

§  2171.  What  preferences  he  must  give. 

§  2172.  Starting. 

9  2173.  Compensation. 

§  2168.  COMMON  OABRIEB,  WHAT.  Every  one  who  offers  to  the  public  to 
cany  persons,  property,  or  messages,  excepting  only  telegraphic  messages,  is  a  com* 
mon  carrier  of  whatever  he  thus  offers  to  carry. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts.. 
1873-4,  p.  249. 


L    In  General. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc. 
2-9.  Who  are  common  carriers. 
10, 11.  Who  are  not  common  carriers. 

12.  Law  as  to  telegraph  companies  prior  to 
adoption  of  code  rale. 

n.    Duties  and  ResponsibilitieB— Control  Over- 
Limitations  of. 

18«  Degree  of  diligence  required  of  passenger 
carriers. 
14, 15.  Duty   to    furnish   safe   vehicles— Steam- 
boats, when  deemed  part  of  road* 

16.  Duties  of,  maj  !>•  limited. 


17.  Entire   public  have  right  to   reasonable 
service. 
18-20.  'Torwarders" — ^Distinguished   from   com- 
mon carriers. 

21.  Interstate   commerce  commission,    extent 

of  powers  of. 

22.  Legislature  may  prescribe  regulations. 

23.  Liability  of,  when  deemed  primary. 
24,25.  License,    when    not   essential    to    charge 

with  liability — Power  to  grant  license 
not  judicial. 
26.  Marine  carrier— Implied  warranty  in  con* 
tract. 


i  2108        (1696) 


COMMON    CARBIBRS— IN    GENBBAU 


[DiT.IU,Pt.lV« 


(IL    Pleading   and   Practice — Law   of   Place — 
Statute  of  Limitations. 

27,28.  Action — Bight  of,  for  tort  or  breach  of 
contract — Character  as  common  carrier 
mu8t  be  proved. 

29.  Burden  of  proof. 
80,  31.  Law  of  place — Presumption  as  to  in  evi- 
dence— Contracts  presumed  to  be  made 
in  contemplation  of. 

82.  Measure  of  common  carrier's  liability  in 
case  of  loss — In  case  of  delay. 

33.  Statute  of  limitations — ^When  foreign  cor- 
porations may  avail  themselves  of. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
"  FERRED  TO,  etc.,  in:  Hart  v.  Western  U.  TeL 
Co.,  66  Cal.  679,  581.  686,  66  Am.  Rep.  119.  6  Pao. 
Rep.  637  (construed  and  applied). 

Aa  to  bawase  traiisf er  eompanles,  when  and 
^rhen  not  liable  aa  common  carriers,  see  mono- 
graphic note  by  Ernest  Watts,  84  U  R.  A.  187- 
139. 

Aa  to  carrlera  as  baileea,  see  monoffraphlo 
note  by  Robert  Desty,  6  Lw  R.  A.  619,  620. 

Aa  to  carrler'a  liability  wbere  a  aerrant  ap- 
proprlatea  money  received  for  carrlasoy  sea 
monosrraphlc  note  66  Am.  Dec.  84. 

Aa  to  common  carrter'a  reaponalbllltlea  for 
asent'a  contracta,  see  monoerraphic  note  66  Am. 
Dec.  84. 

Aa  to  desrree  of  care,  aklll,  and  diligence  re- 
quired of  poaaencer  carrlera,  see  ante  i  2100 
and  note,  and  see  monoffraphlo  note  by  Rob- 
ert Desty,  2  L.  R.  A.  84. 

Aa  to  ferrlea  on  atreams  between  conntle% 
•ee   HENNING'S    GENERAL   LAWS   456,  406. 

Aa  to  ferry  depot  at  San  Frandaco,  see  HEN- 
NING'S  GENERAL  LAWS  456-458. 

Aa  to  Area  canaed  by  en^lnea  of  carrieray 
see  post  S  3333  and  note. 

Aa  to  Inability  of  carrier  to  relieTO  itaelf 
from  liability  Impoaed  upon  It  by  law,  see  post 

1  2175  and  note. 

Aa  to  Inapcctlon  of  paaaensera  for  prcTention 
•of  Introduction  of  dlaeaaea  Into  the  atate,  aea 
HENNING'S  GENERAL  LAWS  606,  507. 

Aa  to  Interatate  commerce,  see  act  of  Con- 
Crress  of  February  4,  1887,  eh.  104,  24  Stats, 
at  Lb  879,  8  Fed.  Stats.  Ann.  809;  act  of  March 
2,  1889,  eh.  882,  26  Stats,  at  L.  866,  8  Fed.  Stats. 
Ann.  852;  act  of  March  2,  1889,  ch.  411,  26  Stata 
at  Im  954,  8  Fed.  Stats.  Ann.  856;  act  of  Augrust 
8,  1890,  ch.  728,  26  Stats,  at  U  818,  8  Fed.  Stata 
Ann.  863;  act  of  February  11,  1898,  ch.  88,  27 
Stats,  at  L.  443,  8  Fed.  Stats.  Ann.  855. 

Aa  to  resmlatlon  of  con^nfton  carrlera  by  In- 
teratate commerce  conunlaalon,  powera  of 
■aid  commlaaion,  etc.,  see  Kentucky  &  L  B. 
Co.  vs.  Louisville  &  N.  R.  Co.,  87  Fed.  Rep.  567, 

2  L.  R.  A.  289,  afflrmlnfir  149  U.  8.  777,  bk.  87 
L.  ed.  964.  18  Sup.  Ct.  Rep.  1048,  for  compre- 
hensive review  of  powers  of  Interstate  com- 
merce commission  and  the  relations  of  that 
commission  to  common  carriers  engragred  in 
Interstate  commerce. 

Aa  to  Interatate  comnfterce,  power  of  Con* 
arreaa  to  rearnlate,  etc.,  see  monographic  note 
27  Am.  St.  Rep.  647-650. 

Aa  to  liability  of  carrlera  nt  eonuaon  lawy 
aee  further  post  I  2194  and  note. 


Aa  to  when  liability  aa  carrier  ceaaea,  see 
monosrraphlc  note  by  Robert  Desty,  10  K  R. 
A.  417. 

Aa  to  marine  carrlera,  wbo  are,  see  mono- 
graphic note  47  Am.  Dec.  651,  662,  653,  664. 

Aa  to  liability  of  sleeplns-car  fsompany^ 
see  monogrraphic  note  by  Ernest  Watts,  21  L. 
R.  A.  289. 

Aa  to  obllffatlona  impoaed  on  carrier  by  eon* 
tract,  see  monographic  note  by  Robert  Desty, 
a  L.  R.  A.  85,  86. 

Aa  to  powera  and  dutiea  of  railroad  conunia- 
slonera,  see  HENNINCS  GENERAL  IjAWB 
1109-llia  and  note. 

For  preanmptlon  of  negligence  In  carriage 
of  freight,  see  ante  i  2114  and  authorities 
there  cited. 

Aa  to  proTialon  for  appointment  of  pollce-i 
men  on  cara  or  boata  of  railroad  and  ateam« 
ahip  companieay  see  HENNING*S  GENERAL 
LAWS  1066. 

Aa  to  railroad  companlea  aa  private  carriersy 
drawing  apeclal  cara  or  apeclal  tralna,  etc.,  see 
monographic  note  by  B.  A.  Rich,  80  K  R.  A.  161, 
162. 

Aa  to  quarantine  of  anlmala  brougbt  into 
atate  of  California  from  infected  diatricta,  see 
HENNING'S  GENERAL  LAWS  1106,  1107. 

Aa  to  rates  and  lowering  of  for  purpoae  of 
competing  ^ritb  other  common  carrlera,  and 
governmental  authority  in  auch  caaea,  see  |  20 
art.  12  State  Constitution,  and  post  i  2178  and 
note. 

Aa  to  regulation  of  freights  and  fares  on 
railroada,  see  ante  I  484  and  note. 

Aa  to  right  of  atatea  to  regulate  chargea  of 
carrlera,  see  meiiographic  notes  16  Am.  St. 
Rep.  483,  948,  27  Am.  St.  Rep.  667,  668. 

Aa  to  aleeping-car  companlea'  liabUitiea  aa 
carrlera,  see  monographic  note  by  Ernest 
Watts,  21  L.  R.  A.  291,  292. 

Aa  to  atate  harbor  commlaaionera,  see  HSIN* 
NINO'S  GENERAL  LAWS  1280-1285. 

a.  COMMON  CARRIERS,  "WHO  ARE — Cart- 
men,  draymen,  haclonen,  omnibus  men,  tnielc<- 
men,  ^te^  offering  to  public  to  carry  persona  or 
property  for  hire  are  common  carriers. — Ga. 
Fish  va  Chapman,  2  Oa.  849,  46  Am.  Dec  892; 
Dibble  vs.  Brown,  12  Ga.  217,  66  Am.  Dec  460. 
in.  Parmelee  va  McNulty,  19  III.  666;  Par- 
melee  va  Lowlts,  74  III.  116,  24  Am.  Rep.  276. 
Ky.  Robertson  vs.  Kennedy,  2  Dana  480,  26 
Am.  Dec  466;  Cayo  va  Pool's  Assignees,  21 
Ky.  L.  Rep.  1600,  66  &  W.  Rep.  887,  49  L.  R.  A. 
261.  N.  H.  Bennett  vs.  Dutton,  10  N.  H.  481. 
N.  Y.  Jackson  A.  I.  Wks.  vs.  Hurlbut,  168  N. 
Y.  84,  70  Am.  St.  Rep.  432,  62  N.  B.  Rep.  666; 
Cole  vs.  Goodwin,  19  Wend.  261,  82  Am.  Dec 
470;  Hollister  vs.  Nowlen,  19  Wend.  284,  82  Am. 
Dec  466;  Robinson  va  Cornish,  18  N.  Y.  Supp. 
677. 


S.  Bxpress  eompany  la  common  carrier.— 
Hooper  vs.  Wells,  27  Cat  11,  14,  86  Am.  Dee. 

211. 

4.  Blevator  operator  Is  common  carrier.— 
Tread  well  vs.  Whlttler,  80  Cal.  674,  IS  Am.  St. 
Rep.  176,  22  Pac  Rep.  266,  6  L.  R.  A.  498. 

As  to  eare  and  dillsenee  required  of  elo- 
vator  operators,  see  ante  I  2100  and  note. 

8.  Ferrymen  are  eonunoa  earriers. — ^May  vs. 
Hanson,  6  CaL  860;  Polk  va.  Coffin,  f  CaL  Sf ; 
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Griffith    vs.    Cave.    22    CaL    684,    686,    88    Am. 
Deo.  82. 

e.  RaUroaiU  are  coouBoa  carriers. — Jackson 
vs.  Sacramento  V.  R.  Co.,  23  Cal.  268;  Contra 
Costa  R.  Co.  vs.  Moss,  28  CaL  828. 

7.  Steamboats  are  common  carriers. — ^Aff- 
new  vs.  Steamer  Contra  Costa,  27  Cal.  425,  87 
Am.  Dec  87. 

8.  Steam  tnsa  are  treated  as  common  car* 
Tiers.— White  vs.  Tug  Mary  Ann,  6  CaL  462,  66 
Am.  Dec  623. 

9.  Stave  coaches  are  common  carrlera— 
Fairchild  vs.  California  S.  Co.,  18  Cal.  6»9. 

Aa  to  commoB  carriers,  "who  mr^  la  seneraly 
see  monoerraphlc  notes  14  Am.  Dec  751,  752; 
26  Am.  Dec  467;  28  Am.  Dec  657;  81  Am.  Dec 
751;  87  Am.  Dec.  467;  40  Am.  Dec.  100,  782;  42 
Am.  Dec  496,  497;  47  Am.  Dec  648-653;  63  Am. 
Dec  138;  64  Am.  Dec.  124;  78  Am.  Dec  176; 
88  Am.  Dec.  82;  87  Am.  Dec  720-722;  91  Am. 
Dec.  66;  11  Am.  Rep.  656;  12  Am.  Rep.  501;  86 
Am.  Rep.  504,  505;  4  Am.  St.  Rep.  628;  6  L^  R. 
A.  619;  10  U  R.  A.  415,  416. 

10.  COMMON  CARRIBRSy  DITHO  ARB  NOT 
— Sleepinv-car  company  Is  not  a  common  car- 
rier.—Pullman  P.  C.  Co.  vs.  Gavin,  98  Tenn. 
63,  42  Am.  St.  Rep.  902,  28  &  W.  Rep.  70,  21 
U  R.  A.  298. 

See  cases  cited  In  monographic  note  of 
Ernest  Watts,  21  Lw  R.  A.  291,  292. 

11.  Telegraph  company  la  not  common  car* 
rier. — ^Hart  vs.  Western  U.  Tel.  Co.,  66  CaL  679, 
681,  67  Am.  Rep.  119,  6  Pac  Rep.  637. 

la.  1.AW  PRIOR  TO  ADOPTION  OP  CODB 
PROVISIONS — ^Telegraph  companies  were  con&- 
moa  carriers,  and  the  duties  and  responsibil- 
ities of  carriers  of  telegraphic  messages  were 
governed  by  the  same  general  rules  as  other 
carriers.- Parks  vs.  Alta  C.  Tel.  Co..  18  CaL 
422,  425,  78  Am.  Dec  689.  See  Thurn  va  Alta 
C.  T.  Co.,  15  Cal.  472. 

IL     DUTIES  AND  RESPONSIBII.ITIES— CON- 
TROL. OVER— LIMITATIONS  OP. 

IS.    degree:  of  diligence  reciuired. 

Carriers   of   passengers    bind    themselves    to 

carry  safely  those  whom  they  take  into  their 
coaches  as  far  as  human  care  and  foresight 
will  go — that  is,  to  utmost  care  and  diligence 
of  very  cautious  persons. — Treadwell  vs.  Whit- 
tier,  80  Cal.  574.  588.  18  Am.  St.  Rep.  176,  22 
Pac  Rep.  266,  6  I*  R.  A.  498. 

See  cases  ante  i  2100  note  par.  16. 

14.  DUTY  OF  CARRIER  TO  FURNISH 
SAFE,  SUITABLE,  AND  SUFFICIENT  VE- 
HICLES for  conveyance  of  passengers. — Tread- 
well  vs.  Whlttler,  80  CaL  674,  592,  18  Am.  St. 
Rep.  176.  22  Pac  Rep.  266.  5  L..  R.  A.  498.  See 
Sappenfleld  vs.  Main  St.  &  A.  P.  R.  Co.,  91  Cal. 
48,  66,  27  Pac.  Rep.  590.  Md.  Wise  vs.  Acker- 
man,  76  Md.  876,  26  Atl.  Rep.  424.  426.  Minn. 
McDonough  vs.  Lanpher,  66  Minn.  601,  48  Am. 
St.  Rep.  541.  548.  646,  67  N.  W.  Rep.  162.  Fed. 
Marker  vs.  Mitchell,  64  Fed.  Rep.  637;  Mitchell 
va  Marker,  62  Fed.  Rep.  139,  148,  26  L.  R.  A. 
88. 

See  ante  I  2101  and  note. 

18.  Steamboat  need  of  necessity  upon  line 
of  road  is  substantially  and  In  legal  contem- 
plation a  part  of  road. — Wheeler  vs.  San  Fran- 
C.  C— 107. 


Cisco  &  A.  R.  Co.,  81  CaL  46,  68.  89  Am.  Dee. 
147.  See  Central  R.  &  B.  Co.  vs.  Smith.  76 
Ala.  672,  62  Am.  Rep.  868;  Sutro  T.  Co.  vs. 
Segregated  B.  M.  Co..  19  Nev.  121,  7  Pac  Rep. 
271,  277. 

le.  DUTIES  AND  RESPONSIBILITIBS  OF 
COMMON  CARRIERS  may  be  limited. — ^Hooper 
vs.  Wells,  27  CaL  1,  81,  85  Am.  Dec  211.  See 
California  P.  Works  vs.  Atlantic  &  P.  R.  Co., 
118  CaL  829,  886,  46  Pac.  Rep.  691.  86  Lb  R.  A. 
648.  Mass.  Grace  va  Adams,  100  Mass.  605,  97 
Am.  Dec  117,  1  Am.  Rep.  181,  133.  Minn. 
Chrlstenson  vs.  American  E.  Co.,  16  Minn.  270, 
2  Am.  Rep.  122,  129.  Ohio.  United  States  E. 
Co.  vs.  Backman,  28  Ohio  St.  144,  151.  Pa« 
American  E.  Co.  vs.  Second  Nat.  Bank.  69  Pa. 
St.  894,  402.  8  Am.  Rep.  268.  R.  L  Ballou  vs. 
Earle,  17  R.  L  441,  445,  83  Am.  St.  Rep.  881, 
885.  22  AtL  Rep.  1113.  Fed.  Harding  va  In- 
ternational Nav.  Co.,  12  Fed.  Rep.  168.  170; 
Milne  vs.  Douglass,  18  Fed.  Rep.  37,  39. 

As  to  limitation  of  liability  of  common  car- 
rlersy  see  post  H  2174,  2176  and  notes;  also 
monographic  notes  33  Am.  Dec.  497-500;  50 
Am.  Dec  666;  66  Am.  Dec.  845;  62  Am.  Dec 
130;  82  Am.  Dec  295.  879;  88  Am.  Dec  163;  88 
Am.  Dec.  765;  91  Am.  Dec  789;  92  Am.  Dec.  66, 
610;  93  Am.  Dec  78,  167;  94  Am.  Dec  566;  97 
Am.  Dec  182;  9  Am.  St.  Rep.  796;  18  Am.  St. 
Rep.  788;  22  Am.  St.  Rep.  461. 

ir.  ENTIRE  PUBLIC  HAVE  RIGHT  TO 
SAME  CARRIAGE  for  reasonable  price,  at  rea- 
sonable rate  for  services  performed. — Cowden 
va  Pacific  Coast  S.  S.  Co.,  94  Cal.  470.  478,  28 
Am.  St.  Rep.  142,  29  Pac  Rep.  878,  18  L.  R. 
A.  221. 

18.  FORW^ARDERS,  THOUGH  NOT  IN- 
SURERS  LIKE  COMMON  CARRIERS^  are  re- 
sponsible for  all  injuries  to  property  while  In 
their  charge,  resulting  from  negligence  or  mis- 
feasance of  themselves,  their  agents,  or  em- 
ployees.— Hooper  vs.  Wells,  27  CaL  11,  27.  86 
Am.  Dec  211. 

19.  Denbt  or  antblgnity  as  to  Intention  of 
partlea  in  use  of  word  "forward"  as  opposed  to 
"carnr"  and  "deliver"  should  be  solved  in  favor 
of  construction  conceded  in  other  portions  of 
contract. — Colfax  M.  F.  Co.  va  Southern  Pac 
Co..  118  CaL  648.  662,  60  Pac  Rep.  776,  40  L.. 
R.  A.  78. 

80.  Words  forward**  and  forwarder**  de- 
fined and  duty  of  forwarder  distinguished 
from  that  of  common  carrier. — Colfax  M.  T. 
Co.  vs.  Southern  Pac.  Co.,  118  CaL  648,  662,  W 
Pac  Rep.  775,  40  L.  R.  A.  78. 

21.  INTERSTATE  COMMERCE  COMMIS- 
SION— Power  to  regulate  bnt  not  to  fix  rates. 

— Cincinnati,  N.  O.  &  T.  P.  R.  Co.  vs.  Interstate 
a  C,  162  U.  a  184,  196,  bk.  41  L.  ed.  986.  16  Sup. 
Ct.  Rep.  700.  705.  See  Interstate  G.  C.  vs.  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co..  76  Fed.  Rep. 
188,  184. 

99.  THE  LEGISLATURE  MAY  PRESCRIBE 
REGULATIONS  for  management  of  business 
of  a  public  nature. — Edson  vs.  Southern  Pac 
R.  Co.,  144  CaL  182,  196.  77  Pac  Rep.  894. 

93.  LIABIi:iTT  OF  COMMON  CARRIER  IS 
PRIMARY  and  not  secondary  to  that  of 
drawer  of  draft,  and  where  defendants  under- 
took to  carry  and  deliver  draft  from  one  place 
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to  another  they  became  charg'ed  on  their  con- 
tract as  common  carriers  immediately  upon 
failure  to  carry  and  deliver  as  agreed. — Jones 
vs.  Wells,  28  Cal.  259,  261. 

24.  A  license:  NOT  ES8BNTIAL  TO 
CHARGE  WITH  LIABILITY  A8  COMMON 
CARRIER. — Carrier  assumingr  to  act  without 
license  will  not  be  permitted  to  take  advan* 
tagre  of  his  own  wronsr  or  avoid  responsibility 
attached  to  his  calling. — Polk  vs.  Coffin,  9  CaL 
56,  58. 

25.  Power  to  grunt  of  ferry  llceiuie  Is  not 
Jadlclaly  but  belongrs  to  lesrislature  and  may 
properly  be  delegrated  under  constitution  to 
supervisors  who  are  Invested  with  authority 
to  attend  to  fiscal  and  police  affairs  of  county. 
— Chard  vs.  Harrison,  7  CaL  118,  116. 

26.  MARINE  CARRIEIU— It  is  implied  war- 
ranty in  contract  that  ship  be  sufficient  for 
voyage. — Wilson  vs.  Cross  A  Co.,  88  CaL 
60,  70. 

in.     PLEADING    AND    PRACTICE— LAW    OP 
PLACE— STATUTE   OP  LIMITATIONS. 

27.  ACTION  AGAINST  CARRIER  FOR 
BREACH    OF    CONTRACT    may    be    for    the 

breach  or  In  tort  for  violation  of  duty  as  com- 
mon carrier. — Sloane  vs.  Southern  Cal.  R.  Co., 
Ill  Cal.  668,  677.  40  Pac.  Rep.  820,  82  L.  R.  A. 
193.  See  Jones  vs.  Steamship  Cortes,  17  CaL 
487,  79  AnL  Dec.  142. 

28.  To  eharse  with  eommoa  carrier's  Ua« 
billty,  character  as  common  carrier  must  be 
proved  In  action  founded  upon  common-law 
duty  imposed  upon  common  carriers,  and 
sounding:  not  in  contract  but  in  torL — Rlns- 
grold  vs.  Haven,  1  Cal.  108,  117. 

29.  BURDEN  OF  PROOF.~Where  loss  oc- 
curs burden  of  proof  is  on  carrier  to  prove 
that  such  loss  Is  within  exceptions  stipulated 
In  contract  or  arose  from  some  cause  beyond 


carrier's  controL — See  monogrraphic  notes  62 
Am.  Dec  294;  76  Am.  Dec  776;  79  Am. 
Dec  67. 

20.  LAW  OF  FLACE.^ — ^Where  no  evidence 
is  introduced  it  is  presumed  as  a  question  of 
law  that  the  law  of  another  state  upon  the 
subject  of  limitation  of  carrier's  liability  is 
the  same  as  our  own. — Palmer  vs.  Atchison.  T. 
&  S.  P.  R.  Co.,  101  CaL  187,  195,  35  Pac.  Rep. 
680.  See  Meuer  vs.  Chicago.  M.  &  St.  P.  R. 
Co.,  6  a  D.  568,  674,  49  Am.  St  Rep.  898,  69  N. 
W.  Rep.  945,  26  L.  R.  A.  81. 

SL  Contracts  with  carriers  are  presumed 
to  be  made  in  contemplation  of  law  of  the 
place  where  contract  is  made. — See  III.  Penn- 
sylvania Co.  vs.  Pairchild,  69  IlL  260,  263.  Me. 
Stringrer  vs.  Coombs,  62  Me.  160,  166,  16  Am. 
Rep.  414.  Mich.  Turner  vs.  Lewis,  2  Mich.  850. 
Pa.  Speed  vs.  May,  17  Pa.  St.  91,  95;  Allshouse 
▼s.  Ramsay,  6  Whart.  881,  87  Am.  Dec  417. 

S2.  MEASURE  OF  LIABILITY  OF  COMMON 
CARRIER  of  merchandise  in  case  of  loss  or 
injury  is  very  different  from  that  imposed 
upon  him  for  delay  in  transportingr  and  deliv- 
erlngr  such  merchandise.  In  the  former  case 
carrier  is  liable  for  value  of  merchandise  in 
any  event,  except  for  some  inherent  weakness, 
defect  or  vice,  or  from  the  plaintiff's  action  on 
property  itself,  or  act  of  public  enemy  or  act 
of  God,  or  any  irresistible  superhuman  cause. 
— Palmer  vs.  Atchison,  T.  &  S.  P.  R.  Co.,  101 
CaL  187,  193,  85  Pac  Rep.  680. 

88.  STATUTE  OF  LIMITATIONS — ^Foreiffa 
eorporatlons. — Provisions  of  statutes  limiting- 
time  for  commencement  of  actions  for  neflrli- 
pence  may  be  availed  of  by  foreign  corpora* 
tions  having  agents  and  transacting  business 
in  this  state,  saving,  however,  actions  as 
against  absent  debtors. — ^Pierce  vs.  Southern 
Pac.  Co.,  120  CaL  156,  168,  47  Pac  Rep.  874,  62 
Id.  802,  40  L.  R.  A.  860. 


§2169.  OBLIGATION  TO  ACCEPT  FREIGHT.  A  common  carrier  must,  if 
able  to  do  so,  accept  and  carry  whatever  is  offered  to  him,  at  a  reasonable  time 
and  place,  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  constraed,  referred  to,  etc 

2.  Common-law  liability  of  carriers. 

3.  Carrier    may    choose    appropriate    means 

of  carriage. 

4.  Carrier  must  accommodate  the  public. 
6,6.  Duty  of  railroad  companies  in  absence  of 

agreement — ^Bullion,  money,  etc. 
7, 8.  Same — Gunpowder,  etc.,  carriage  of  may  be 
refused. 


Am  to  carrlev*a  rtffht  to  require  payment  of 
frelffhtase  upon  receipt  or  delivery  of  frelg'ht, 
see  ante  {2136  and  note. 

Aa  to  eonalsnor  belnff  liable  for  frelffhtase 
in  absence  of  special  contract  to  contrary,  see 
ante  I  2137  and  note. 

Aa  to  preferences  by  earrlers,  see  post  |  2170 
and  note. 

Aa  to  transportation  of  dan^erona  articles 
under  special  contract,  see  post  i  2174  and  note. 

As  to  refusal  of  railroad  to  carry  passengers, 
see  ante  |  482  and  note. 

1.     APPLIEDf      CITBD,     COlfSTRUBD,     RB- 


FESRRBD  TO,  etc..  In:  Pflster  vs.  Central  Pac. 
R.  Co..  70  Cal.  169.  178,  69  Am.  Rep.  404.  11 
Pac.  Rep.  686  (construed  and  applied);  Barrett 
vs.  Market  St.  R.  Co..  81  Cal.  296.  298.  15  Am. 
8t  Rep.  61.  22  Pac.  Rep.  859.  6  K  R.  A.  886 
(construed  and  applied). 

a.  COMMON-LAIV  LIABILITY  ATTACHES 
TO  COMMON  CARRIERS  to  accept,  within  rea- 
sonable limits,  all  soods  that  may  be  tendered 
to  them  for  carriage. — Wheeler  vs.  San  Fran- 
cisco &  A.  R.  Co..  81  Cal.  46,  61,  89  Am.  Dec 
147. 

S.  COMMON  CARRIER  MAT  CHOOSB  ITS 
OiVrS  APPROPRIATB  MBANS  OF  CAR« 
RIAGB,  provided,  always,  that  they  are  such 
as  to  Insure  reasonable  promptness  and  secur- 
ity.— Pflster  vs.  Central  Pac.  R.  Co.,  70  CaL 
169,  188,  69  Am.  Rep.  404,  11  Pac.  Rep.  686. 

4.  CARRIBR  HATING  BNGAGBD  IN  BVSI- 
NBSS  OF  PUBLIC  CHARACrTEnEt,  ts  bound  to 
accommodate  the  public  and  to  receive  and 
transport  all  groods  coming*  within  line  of  his 
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business,  under  all  restrictions  Imposed  by  law, 
upon  payment  of  reasonable  compensation 
(dis.  op.). — ^Hooper  vs.  Wells,  27  CaL  1,  48,  86 
Am.  Dec.  211. 

B.  DUTY  OF  RAILROAD  COMPANY  is  con- 
fined to  receipt,  carriage,  and  delivery  of  such 
freigrbts  as  are  appropriate  to  mode  of  trans- 
portation. —  Pfister  vs.  Central  Pac.  R.  Co., 
70  Cal.  169,  180.  59  Am.  Rep.  404,  11  Pac.  Rep. 
686. 

6.  Not  bonnd  to  carry  money,  bvllloBy  tite^ 
where. — In  absence  of  special  provision  In 
charter  or  in  law  under  which  orsranized,  rail- 
road companies  are  not  bound  as  carriers  of 
property  to  receive  and  carry  money,  gold,  or 
silver    bullion,    bonds,    bank    notes.    Jewelry, 


valuable  papers  or  other  property  not  appro- 
priate to  mode  of  transportation  in  vogrue  with 
such  companies. — Pfister  vs.  Central  Pac.  R. 
Co.,  70  Cal.  169.  180.  59  Am.  Rep.  404,  11  Pac 
Rep.  686. 

7.  Gvnpowdery  dynamite,  etc. — Carrier  is 
not  bound  to  receive  groods  of  dangerous  char- 
acter, such  as  nltrogrlycerin,  dynamite,  gun- 
powder,  etc — California  P.  Works  vs.  Atlantic 
&  P.  R.  Co.,  113  Cal.  829,  836,  45  Pac.  Rep.  691, 
86  L.  R.  A.  648. 

8.  And  may  make  such  contract  limitlnsr 
Its  liability  for  carriage  of  freight  of  danger- 
ous nature  as  it  sees  fit. — California  P.  Works 
vs.  Atlantic  &  P.  R.  Co.,  118  Cal.  829,  835,  45 
Pac  Rep.  691,  86  L.  R.  A.  648. 


§2170.  COMMON  OABBIEBS  NOT  TO  QIVE  PBEFEBENCE.  A  common 
carrier  must  not  give  preference  in  time,  price,  or  otherwise,  to  one  person  over 
another.  Every  common  carrier  of  passengers  by  railroad,  or  by  vessel  plying 
upon  waters  lying  wholly  within  this  state,  shall  establish  a  schedule  time  for  the 
starting  of  trains  or  vessels  [s]  from  their  respective  stations  or  wharves,  of  which  pub- 
lic notice  shall  be  given,  and  shall,  weather  permitting,  except  in  case  of  accident 
or  detention  caused  by  connecting  lines,  start  their  said  trains  or  vessel  [s]  at  or  within 
ten  minutes  after  the  schedule  time  so  established  and  notice  given,  under  a  pen- 
alty of  two  hundred  and  fifty  dollars  for  each  neglect  so  to  do,  to  be  recovered  by 
action  before  any  court  of  competent  jurisdiction,  upon  complaint  filed  by  the  dis- 
trict attorney  of  the  county  in  the  name  of  the  people,  and  paid  into  the  common 
school  fund  of  the  said  county. 

History:  Enacted  March  21,  1872;  amended  April  2,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  2;  amended  bj  Code  Commusion,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  414,  held  unconstitntioiial,  see  history,  S4  ante. 


1.  Applied,  cited,  constraed,  referred  to,  etc. 

2.  Carrier's  right  to  only  reasonable  compensa- 

tion— ^May  carry  at  unreasonably  low  rate  or 
gratis. 

3.  Discrimination  not  necessarily  unlawful. 

4.  Treasurer  of   county   cannot   require  prefer- 

ence. 

5.  Pleading  and  practice — ^Allegation  of  discrim- 

ination, etc 

As  to  duty  of  rallroaita  to  adopt  ttme  sclied- 
«Ie  and  eonfomt  to  Mime,  see  ante  {481  and 
note  pars.  69-77. 

Aa  to  oflenso  of  o'verehanrlBff  tor  earrlase  of 
paaaensen  or  freight,  see  Pen.  Code  {525  and 
note. 

As  to  rates  of  frelsrlits  and  fares,  see  ante 
I  489  and  note. 

1.  APPLIBDy  CITED,  CONSTRUED,  RE- 
FKRRED  TO,  etc,  in:  Pfister  vs.  Central  Pac 
R.  Co.,  70  Cal.  169,.  178  (construed  and  applied), 
69  Am.  Rep.  404,  11  Pac.  Rep.  686. 

S.  CARRIER'S  RIGHT  TO  ONLY  REASON- 
ABIiB  COMPENSATION.^ — ^As  afiralnst  common 
or  public  carrier  every  person  has  same  risrht; 
be  Is  bound  to  accept  and  carry  for  all  on 
being*  paid  reasonable  compensation,  but  there 
is  nothing*  to  hinder  carrier  in  carrying  for 
favored  Individuals  at  an  unreasonably  low 
rate,   or   even   gratuitously;  all  that  law  re- 


quires is  that  carrier  should  not  charge  any 
more  than  reasonable  rate. — Cowden  vs.  Pa* 
dfic  Coast  &  S.  Co.,  94  CaL  470,  478,  28  Am.  St. 
Rep.  142,  29  Pac.  Rep.  873.  18  L.  R.  A.  221. 

As  to  elfeet  of  lo^verlag  rates  by  railroad 
eompaales    for    purposes    of    compctltlony    see 

post  I  2178  and  note  par.  8. 

8.  DISCRIMINATION  IN  RATES  IS  NOT 
NECESSARILY  UNLAWFUL.— Cowden  vs.  Pa- 
cific Coast  S.  C.  Co.,  94  Cal.  470.  478.  28  Am.  St. 
Rep.  142,  29  Pac.  Rep.  878,  18  U  R.  A.  221.  See 
Johnson  vs.  Pensacola  &  P.  R.  Co.,  16  Fla.  628, 
26  Am.  Rep.  781. 

See  notes  84  Am.  St.  Rep.  598;  42  Am.  St. 
Rep.   723. 

4.  TREASURER  OF  COUNTY  CANNOT  RE- 
QUIRE PREFERENCES. — Treasurer  of  county 
in  custody  of  moneys  belonging  to  state  and 
which  he  Is  seeking  to  transport  to  state  treas- 
ury as  luggage  does  not  for  this  reason  oc- 
cupy a  different  position  from  private  citizen 
as  to  right  to  have  such  moneys  carried. — ^Pfis- 
ter vs.  Central  Pac.  R.  Co.,  70  CaL  169,  176,  59 
Am.  Rep.  404,  11  Pac  Rep.  686. 

5.  PLEADING  AND  PRACTICE— Allegatfon 
la  coBtplalnt  of  dlserlmlnatlon  and  Inequality 

is  not  equivalent  of  an  allegation  of  excessive 
charge. — Cowden  vs.  Pacific  Coast  S.  S.  Co., 
94  Cal.  470.  478.  28  Am.  St  Rep.  142,  29  Pac 
Rep.  878,  876.  18  U  R.  A.  221. 
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§2171.  WHAT  PREFERENCES  HE  MUST  GIVE.  A  common  carrier  must 
always  give  a  preference  in  time,  and  may  give  a  preference  in  price,  to  the  United 
States  and  to  this  state. 

History:   Enacted  March  21,  1872. 


Am  to  compenaatton  of  eonunon  carriers^  rea-  Aa  to  pnblle  natnro  of  eoaunom  earrlcray  see 

■onablenese   of,  and  the  like,  see  post   i  2178      ante  I  2168  and  note. 


and  note. 


Aa  to  preferenecoy  aee  ante  I  2170  and  note. 


§  2172.  STARTING.  A  common  carrier  must  start  at  such  time  and  place  as 
he  announces  to  the  public,  unless  detained  by  accident  or  the  elements,  or  in  or- 
der to  connect  with  carriers  on  other  lines  of  travel. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4^  p.  249. 


Aa  to  obllsatioa  to  perform^  aee  ante  I  2170  Aa  to  doty  of  railroad  eorporatloa  to 

and  note.  late  ttmo  ecliediilo  for  transportation  of  per- 

Aa  to  llabUItT  for  delays  see  post  |  2198.        ,      aons  and  property,  see  ante  I  481  and  note. 


§  2173.  OOmPENSATION.  A  common  carrier  is  entitled  to  a  reasonable  com- 
pensation and  no  more,  which  he  may  require  to  be  paid  in  advance.  If  payment 
thereof  is  refused,  he  may  refuse  to  carry. 

History:  Enacted  March  21,  1872. 


1.  Lowering  rates— -By  limited  ticket. 

2.  Same — Substantial  not  allowed. 

8.  Same — ^Fare  between  competing  points. 

Aa  to  aTormeat  la  eoaiplalat  of  dlaertaalaa- 
tioa  or  Inequality  not  beingr  equivalent  to  alle- 
gation of  excessive  charge,  see  ante  I  2170  and 
note  par.  4. 

As  to  rlffht  of  carrier  to  earry  for  farored 
Individuals  at  vareaaoBably  lovr  rate  or  even 
sratte,  see  ante  §  2170  note  pars.  2.  8. 

Aa  to  state  authority  over  railroad  corpora- 
tions and  risrht  to  regulate  fares  and  freights* 
see  Const.  1879,  art.  XII  i  20. 

As  to  Uea  for  freightage,  see  ante  I  2144  and 
note. 

As  to  Ilea  oa  luggage,  see  post  8  2191  and 
note. 

As  to  Jarladletloa  of  railroad  eoatadssioa  to 
bear  and  determine  complaints  against  trans- 
portation companies,  see  Const.  1879  art.  XII 
9  22. 

1.  LOWBRIHG  OF  RATES— By  Umlted 
ticket  and  restoring  higher  rate  within  mean- 
ing of  State  Constitution  1879,  art.  XII  fi  20.  is 
question  of  construction  with  reference  and  in 
subordination  to  main  purpose  and  policy  of 
constitution,  which  is  to  foster  legitimate  com- 
petition by  preventing  destructive  competition. 


— Edson  vs.  Southern  Pac  R.  Co.,  144  CaL  182, 
194,   196,  77   Pao.   Rep.   894. 

2.  Snbstaatlal  lowering  of  rate  ahovld  not 
be  aUowed  to  pass  unchallenged  under  dis- 
guise of  limited  tickets,  and  on  the  other  hand, 
a  corporation  which  merely  meets  a  lower 
rate,  previously  established  by  competing  car- 
rier, should  not  be  held  to  have  lowered  Its 
rates  for  purpose  of  competition  wimin  mean- 
ing of  that  expression. — Edson  vs.  Southern 
Pac  R.  Co.,  144  CaL  182.  195,  77  Pac.  Rep.  894. 

8.  Where  fare  between  competinir  points  on 
unlimited  ticket  entitling  to  stop-over  privi- 
leges was  reduced,  and  limited  ticket  issued 
for  lower  rate,  not  entitling  to  stop-over  privi- 
leges, and  where  Issuance  of  limited  ticket 
was  afterward  withdrawn,  establishing  the 
higher  rate,  held  that  where  96  per  cent  of 
travel  was  upon  limited  tickets  that  rate 
fixed  by  limited  ticket  is  practically  only  rate 
for  services  rendered  and  that  issuance  of  such 
is  lowering  of  rate  within  meaning  of  1 20. 
art.  12,  of  State  Const.,  providing  in  effect 
that  where  fares  are  once  lowered  for  pur- 
pose of  competition  they  cannot  be  again 
raised  without  consent  of  governmental  au- 
thority.— Edson  vs.  Southern  Pac.  R.  Co.,  144 
CaL  182.  190.  77  Pac  Rep.  894  (concurring  opin- 
ion of  McFarland  and  Henshaw,  JJ.,  contains 
special  dissent  upon  this  point  on  p.  196). 


§  2174.    OBLIGATIONS   OF   OABBIEB  ALTEBED  ONLY  BT  AaBEEMENT. 

The  obligations  of  a  common  carrier  cannot  be  limited  by  general  notice  on  his 

part,  but  may  be  limited  by  special  contract. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874^  Coda  Amdts. 
1873-4^  p.  240. 

L    In  OeneraL  IL    Limitations  of  Llabilitj. 

!•  Applied,    elted,   eonstmed,    referred    to^  2.  Carrier  maj  leasen  responslbilitj'  bj  s 

tie.  contract  not  imreaaonablo. 


nt.  TII»  «h.  T»  art.  I.] 


Al/rmSULTlOK  OF  OBLIGATION  BT  AGREBBISlfT. 
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8.  Contract    to    deliver^    effect    of — Special 

clause  limitiiig  liability. 

4.  Same— Connecting  carriers  aa  agents. 

6.  Contract  limiting  liability  must  be  dear 
and  nnequivocaL 

6.  Dangerous  articles — Special  contract  re- 
lating to  carriage  of. 
7,8.  "Forwarders" — Meaning    of    word,    how 
gOTerned — ^Forwarder,  liability  of. 

9.  General    operation    when    controlled    by 

agreement. 
10-12.  Limiting  liabUity  contracts — ^As  to  free 
passengers— As  to  value,  effect  of. 
18.  Beeeipt  for  goods,  etc. — ^Provisions  there- 
in limiting  liability. 

m.    Pleading  and  Practice. 

14.  Complaint — ^Sufficiency  of  as  to  liability 

over  lines  of  connecting  carriers. 

15.  Law  of  place  of  contract— Presumption 

as  to. 

16.  Measure  of  damaffe»— Special  contract  aa 
'   to  value  of  goods  shipped. 

L     IN    OENERAU 

1*  APPLIED,  CITED,  CONSTRUED,  RB- 
FE».RED  TO,  etc,  in:  Pierce  vs.  Southern 
Pac.  Co.,  120  CaL  166,  158,  159  (applied  and 
construed),  47  Pao.  Rep.  874,  62  Id.  802,  40  Im 
R.  A.  350. 

Aa  to  aseat'a  power  to  bind  owner  hj  eoB« 
tract  for  limltinir  liability,  see  monogrraphic 
note  7  Am.  R.  &  Corp.  Rep.  808-311. 

Aa  to  beneflta  imder  special  coatraet  InvrlMsr 
to  connectlnir  carrier,  see  monographic  note  7 
Am.  R.  &  Corp.  Rep.   323-826. 

Aa  to  burden  of  proof  vpoa  coatraeta  re« 
•trlctlaff  liability,  see  monographio  note  7  Am. 
R.   &  Corp.  Rep.  827-337. 

Aa  to  carrler'a  liability  1a  seaeral,  see  ante 
112096,  2100,  2114,  2168  and  notes. 

Aa  to  carrier**  rlgbt  to  llaUt  bla  eonuaoa- 
la'w  liability  for  loaa  not  dae  to  aesrllseace, 
see  monogrraphic  note  7  Am.  R.  A  Corp.  Rep. 
282,  283. 

Aa  to  earrler^i  laabllity  to  exempt  Itaelf 
front  liability  for  negligence,  fraud,  or  wilful 
wrong,  see  post  8  8176  and  note. 

Aa  to  conflict  of  lawa  regarding  limitation 
of  liability,  see  monographic  note  88  Am.  St. 
Rep.  126,  129. 

Aa  to  eonalderatlon  for  agreement  limiting 
liability,  see  monographic  note  7  Am.  R.  A 
Corp.  Rep.   811-314. 

Aa  to  effect  of  change  of  route  or  mode  of 
carrlasre  upon  contract  limiting  liability,  see 
monographic  note  7  Am.  R.  &  Corp.  Rep.  337. 

Aa  to  exceptiona  to  eonunon  carrier's  lia- 
bility, see  post  S  2194  and  note. 

Aa  to  exemption  from  liability.  In  general, 
see  monographic  note  by  Robert  Desty,  10  Im 
R.  A.  417. 

Aa  to  failure  to  read  bill  of  lading,  aaaent 
of  ahlpper,  etc.,  see  monographic  note  88  Am. 
Bt.  Rep.  82,  83. 

Aa  to  general  doctrine  of  llntltatlon  of  lla« 
blllty,  see  monographic  note  82  Am.  Dec.  497- 
SOO. 

Aa  to  gratuitous  carriage  of  property  and 
limitation  of  liability  tbereon,  see  monographic 
note  7  Am.  R.  &  Corp.  Rep.  299,  800. 

Aa  to  interstate  law  and  law  of  place  aa 


plied    to    llmitationa    of    liability,    see    mono- 
graphic note  7  Am.  R.  &  Corp.  Rep.  325-327. 

Aa  to  llntltatioaa  of  liability  requiring  aa- 
aent by  algnature,  see  post  9  2176  and  note. 

Aa  to  llmitationa  of  carrter'a  liability  by 
aeoeptance  of  ticket,  bill  of  lading,  etc,  aa 
atated  tbereon,  see  post  I  2176  and  note. 

Aa  to  limitation  of  UabUity  by  adTcrtiae- 
ments,  see  monographic  note  32  Am.  Dec.  505. 

Aa  to  limitation  of  liability  of  baggage, 
tranafer  eompanlea,  see  monographic  note  by 
Ernest  Watts,  84  L.  R.  A.  138,  139. 

Aa  to  llnatatlon  of  liability  of  carrier  of 
meoaagea,  see  ante  SI  2161  and  2162  and  notes. 

Aa  to  limiting  liability  oTcr  connecting  lines, 
see  post  i  2201  and  note,  and  see  monographic 
notes  61  Am.  St  Rep.  871;  78  Am.  Dec.  281-247; 
10  L.  R.  A.  418. 

Aa  to  limitation  of  liability  by  expreaa  con- 
tract, see  monographic  note  66  Am.  Dec.  84;  86 
Am.  Dec.  230;  18  Am.  St.  Rep.  788. 

Aa  to  limitation  of  expreaa  eompanlea'  lia- 
bility, see  monographic  note  61  Am.  St  Repb 
863. 

Af  to  limitation  of  liability  by  contract,  see 
monographic  note  by  Robert  Desty,  10  L.  R. 
A.  419. 

Aa  to  limiting  liability  by  notice,  see  mono- 
graphic notes  32  Am.  Dec.  602-607;  61  Am. 
St  Rep.  366.  See  notes  32  Am.  Dec  470;  42 
Am.  Dee.  498;  66  Am.  Dec.  84;  7  Am.  R.  &  Corp. 
Rep.  800-302. 

Aa  to  limitation  of  liability  given  by  print- 
ing on  backa  of  receipts,  etc.,  see  monographic 
note  32  Am.  Dec.  606. 

Aa  to  limiting  liability  aa  to  -value,  see  mon- 
ographic note  61  Am.  St  Rep.  366-369. 

Aa  to  live  atock,  carriage  of,  and  contracts 
limiting  liability  tberefor,  see  monographic 
note   67  Am.   Dec.   216,  217. 

Aa  to  reaulrement  tbat  llmitationa  for  lia- 
bility be  Jnat  and  reaaonable,  see  monographic 
notes  7  Am.  R.  &  Corp.  Rep.  316;  13  Am.  St 
Rep.  784-787;  46  Am.  St  Rep.  778. 

Aa  to  reatrlctlona  on  power  to  limit  liability, 
see  monographic  note  by  Robert  Desty,  10  L. 
R.  A.   419. 

Aa  to  right  of  carrier  to  exact  special  con- 
tract from  ablpper,  see  monographic  note  46 
Am.  St  Rep.  777.  780. 

Aa  to  reaponalblllty  of  carrier,  irben  ter- 
mlnatea,  etc.,  see  monographic  note  56  Am. 
Dec.  84. 

Aa  to  rule  tbat  all  llmitationa  of  liability  are 
strictly  conatrued  agalnat  carrier,  see  mono- 
graphic note  7  Am.  R.  &  Corp.  Rep.  316-319. 

Aa  to  apeclal  provialona  for  carriage  of 
ntoney,  etc,  by  railroad  eompanlea,  see  ante 
9  2169  and  note. 

Aa  to  atipulatlona  limiting  time  of  bringing 
action,  see  monographic  note  13  Am.  St  Rep. 
786. 

n.     LIMITATIONS    OF    LIABILITY. 

a.  CARRIER  MAT  LBSSBN  DEGRBB  OF 
RESPONSIBILITT  which  attaches  to  it  as  in- 
surer by  any  contract  not  in  itself  unreason- 
able.— California  P.  Works  vs.  Atlantic  &  P. 
R.  Co.,  113  Cal.  829,  886,  46  Pac.  Rep.  691,  36 
L.  R.  A.  648. 

S.  CONTRACT  TO  DBLIYBR— Ifon-limltlng 
agreement. — Where   carrier   agreed   to   deliver 
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servants  or  agrents,"  eto^  must  bs  construed 
most  strongly  agralnst  carrier. — Pierce  vs. 
Southern  Pac  R.  Co.»  120  CaL  156,  169,  47  Paa 
Rep.  874.  62  Id.  802.  40  U  R.  A.  850. 

e.  DROVBR'S  FRBB  PASS— Special  eoa- 
tract  as  to  liability,  effect  of. — Where  railroad 
Issues  to  drover  ticket  customarily  ^iven  to 
persons  in  charge  of  stock  on  train,  same 
chargre  being  made  whether  drover  accompa* 
nles  stock  or  not.  and  where  ticket  provides 
that  "the  person  accepting  this  free  ticket  as- 
sumes all  risks  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negli- 
gence by  its  agents  or  otherwise,  for  any  Injury 
to  person,  or  for  atoy  loss  or  injury  to  personal 
property  of  the  party  using  this  ticket,"  held 
that  company  was  bound,  even  after  plaintiff 
has  signed  such  release,  by  rule  of  ordinary 
diligence  and  care. — ^Pennsylvania  R.  Co.  vs. 
Henderson.  61  Pa.  St.  816.  380. 

7.  NBGLIGBNCB  DBSBRVBS  BPITHBT 
OF  "GROSS  NEGLIGBNCB*'  when  carriers  un- 
dertake to  convey  persons  by  powerful  and 
dangerous  agencies,  and  public  policy  and 
safety  require  that  they  be  held  to  greatest 
possible  care  and  diligence,  whether  considera- 
tion be  pecuniary  or  otherwise. — Philadelphia 
at  Reading  R.  Co.  vs.  Derby.  66  U.  S.  (14  How.) 
468,  bk.  14  L.  ed.  602. 

8.  Any  aegllgencc  to  gross  in  one  who  un- 
dertakes a  duty  and  fails  to  perform  it  (dls. 
op,). — Hart  vs.  Western  U.  Tel.  Co.,  66  CaL  679, 
690,  66  Am.  Rep.  119,  6  Pac.  Rep.  687. 

fk  Negligence  depends  upon  kno^vledge  of 
parties  and  of  attendant  circumstances.  What 
would  be  extreme  care  under  one  condition 
of  knowledge  and  one  set  of  circumstances 
would  be  gross  negligence  with  different 
knowledge    and    in    changed    circumstances. — 


Smith  vs.  Whittier,  96  CaL  279,  291,  SO  Fm^ 
Rep.  629.  See  Pacheco  vs.  Judson  Mfg.  Co,  US 
CaL  641.  645,  46  Pac.  Rep.  838. 

10.     Negligence  of  servants,  stlpnlatlona  tor 
exemption    invalid. — Cpntmct    of    enftployntent 

entered  into  between  porter  of  Palace  Car 
Company  is  Invalid  in  so  far  as  it  exempts 
transportation  company  from  Its  own  negli- 
gence and  negligence  of  its  servants. — Russell 
vs.  PitUburgh,  C,  C.  A  St  X^  R.  Co..  157  Ind. 
805,  87  Am.  St  Rep.  214,  61  N.  B.  Rep.  678.  55 
L.  R.  A.  253. 

U«  Wbcre  goods  are  marked  to  Indicate 
character  or  to  give  notice  to  carrier  that  their 
safety  requires  how  they  should  be  carried, 
such  marks  must  not  be  disregarded  by  car- 
rier.— Pierce  vs.  Southern  Pac  Co.,  120  Cal. 
156,  166,  47  Pac  Rep.  874,  62  Id.  802.  40  K  R. 
A.  860. 

HL  PLBADINO  AND  PRACTICB. 

12.  APPEL.LATB  C017RT  CANNOT  USURP 
PROTINCB  OF  JURY  and  decide  question  of 
negligence  where  such  question  was  not  sub- 
mitted to  Jury  on  trial  of  cause. — ^Merrill  vs. 
Pacific  T.  Co.,  181  CaL  682.  689.  68  Pac.  Rep. 
916. 

18.  GROSS  NBGLIGBNCB  on  the  part  Of  a 
common  carrier  is  a  question  for  Jury  to  pass 
upon  under  proper  instructions  from  trial 
court — Merrill  vs.  Pacific  T.  Co..  131  CaL  682. 
689.  68  Pac  Rep.  916. 

14.  PLBADING — ^Averment,  when  not  Im- 
material.— "Wlicre  gross  negligence  to  averred, 

averment  cannot  be  held  immaterial,  except 
upon  theory  that  proof  of  such  negligence 
would  be  matter  of  rebuttal  In  evidence  and 
of  replication  in  pleading. — Mlchalitschke  vs. 
Wells.  118  CaL  688,  691,  60  Pac.  Rep.  847. 


§2176.  MODIFICATIONS  THEREOF.  A  passenger,  consignor,  or  consignee, 
by  accepting  a  ticket,  bill  of  lading,  or  written  contract  for  carriage,  with  a  knowl- 
edge of  its  terms,  assents  to  the  rate  of  hire,  the  time,  place,  and  maimer  of  deliv- 
ery therein  stated;  and  also  to  the  limitation  stated  therein  upon  the  amonnt  of 
the  carrier's  liability  in  case  property  carried  in  packages,  trunks,  or  boxes,  is  lost 
or  injured,  when  the  value  of  such  property  is  not  named ;  and  also  to  the  limita- 
tion stated  therein  to  the  carrier's  liability  for  loss  or  injury  to  live  animals 
carried.  But  his  assent  to  any  other  modification  of  the  carrier's  obligations  con- 
tained in  such  instrument  can  be  manifested  only  by  his  signature  to  the  same. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  pp.  249-250. 

7.  Exemptions  not  Toid  for  lack  of  consid- 
eration. 

8.  Knowledge — ^Actual  and  constructive. 

9.  Laws  established  for  public  reason,  agree- 
ments relating  to. 

10, 11.  Live  stock — Carriage  of  in  general — ^In- 
juries to. 

12.  Value  of  goods — Effect  of  special  con- 
tract as  to. 

IS.  Same — Carrier,  to  what  extent  liable. 

14.  Same — Compensation  for  carriage  based 
on. 


I.  In  GeneraL 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction  of  section. 

II.  Acceptance  of  Ticket,  etc. — ^Knowledge  of 

Terms — Value,  Stipulations  as  to. 
8.  Bills  of  lading,  etc. — ^Assent  of  consignor 
to  terms. 

4.  Same — Delivery  of  receipt  not  eondusiva 

as  to  terms. 

5.  Same — Bailroad     ticket  —  Conditions     of 

use. 

6.  Employee  of  consignor,  authority  of. 


ait.  VII,  ch.  V,  art.  1.1  ACCBPTANCB  OF  TICKET,  BTC— BFFBSCT, 
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15.  Same — Carrier  entitled  to  know  value  of 

goods  in  sealed  package. 

16.  Same— Stipulation    limiting    liability    to 

specific  amount  valid. 

17.  Same — limitation  does  not  exempt  car- 

rier from  liability  for  negligence. 

18.  Same— Shipper     estopped     from     saying 

value  is  greater  than  agreed. 

19.  Same — Stipulated  values  constitutes  con- 

tract. 

in.    Pleading  and  Practice. 

20.  Law  of  place — Kule  as  to. 

21.  Question  of  fact — ^Knowledge  as  to. 

22.  Same — ^As  to  terms  and  conditions  in  r6> 

ceipt. 

I.     IN    OENERAU 

1»  APriAKDt  CITKD,  CON8TRUSSD,  RB- 
rffnmgn  TO»  etc.,  in:  Schroeder  vs.  Schwei- 
mer  I*  T.  V.  Q.,  68  CaL  294,  299  (construed 
and  applied),  44  Am.  Rep.  61,  6  Pao.  Rep.  478; 
Palmer  vs.  Atchison.  T.  &  a  F.  B.  Co.,  101  CaL 
187,  196,  86  Pac.  Rep.  630  (construed  and  ap- 
plied); California  P.  Works  vs.  Atlantic  &  P. 
R.  Co.,  118  Cal.  829,  884,  45  Pac.  Rep.  691,  36 
li.  R.  A.  648  (construed  and  applied);  Micha- 
llUchke  vs.  Wells.  118  Cal.  688,  689,  691,  60  Pac. 
Rep.  847  (construed  and  applied);  Merrill  vs. 
Pacific  T.  Co.,  131  Cal.  682,  686,  687,  689,  63  Paa 
Rep.  915  (construed  and  applied). 

a.  CONSTRUCTION  OP  8B0T10N.— Pro- 
vialoiw  of  this  section  are  not  cbanffcd  or 
naodllled  by  §6  2175  or  2200,  but  see  concurring 
opinion  of  Temple.  J.,  to  effect  that  fi§  2176 
and  2176  must  be  read  together,  and,  so  read, 
the  law  is  that  carrier  may  limit  liability  for 
packasres  the  value  of  which  Is  not  stated,  ex- 
cept where  the  loss  or  damage  results  from 
gross  negligence,  fraud,  or  wilful  wrong  of 
himself  or  his  servant;  and  for  loss  or  damage 
so  caused  he  cannot  exonerate  himself. — 
MIchalltschke  vs.  Wells,  118  Cal.  688,  689,  691, 
60  Pac.  Rep.   847. 

As  to  connectlnar  lines  and  carrier's  duty  to 
tranship  goods,  and  as  to  his  liability  under 
special  contract,  see  post  |  2201  and  note;  also 
ante  §  2174  and  note. 

As  to  general  right  of  any  one  to  waive  ad- 
vnntage  of  law  intended  solely  for  his  own 
benefit,    see    Maxims    of    Jurisprudence,    post 

f  3513. 

As  to  Insurer's  non-llablllty  for  loss  of 
freight  because  of  improper  deviation  from 
voyage,  see  post  §  2697  and  note. 

As  to  live  stock,  carriage  of.  In  general,  see 
monographic  notes  by  Robert  Desty,  4  L.  R. 
A.  645;  9  L.  R.  A.  460. 

IL  ACCEPTANCE  OP  TICKET.  ETC.— 
KNOWLEDGE  OF  TERMS— VALUE, 
STIPULATIONS. 

As  to  notices  printed  or  stamped  on  tickets 
or  checks.  In  general,  see  monographic  note 
32  Am.  Dec.  505.  506. 

As  to  when  notice  Is  cAdent  wltkont  assent* 
see  monographic  note  82  Am.  Dec.  506. 

As  to  passenger  being  bound  by  terms  and 
conditions  of  ticket,  see  monographic  note  by 
Robert  Desty.  5  L.  R.  A.  819. 

As  to  receipt  and  acceptance  of,  etc.*  as  proof 


of  assent  to  Its  terms,  see  monographic  note  7 
Am.  R.  &  Corp.  Rep.  804-308. 

3.  BILL  OF  LADING,  TICKETS,  ETC.— As 
to  bill  of  lading  not  signed  by  consignoi*,  does 
not  tend  to  prove  assent  on  his  part  to  any 
deviation  from  voyage  upon  which  he  had  ob- 
tained policy  of  insurance  for  freight,  nor 
does  such  unsigned  bill  of  lading  tend  to 
prove  modification  of  obligation  arising  from 
contracts  of  affreightment  for  Insurance  for 
regular  and  customary  voyage  covered  by  bill 
of  lading  and  policy  of  insurance. — Schroeder 
vs.  Schweizer  L.  T.  V.  Q.,  66  Cal.  294,  299.  44 
Am.  Rep.  61,  6  Pac.  Rep.  478. 

4.  Delivery  of  receipt  to  shipper  Is  not  con- 
clusive upon  latter  as  to  terms  and  conditions 
stated  therein. — Pereira  vs.  Central  Pac.  R. 
Co.,  66  CaL  92,  96.  4  Pac.  Rep.  988.  990.  See 
Snodgrass  vs.  Parks,  79  Cal.  56,  60,  21  Pao.  Rep. 
429. 

8.  Railroad  ticket  more  of  nature  of  receipt 
than  of  contract,  and  therefore  may  not  ex- 
press all  conditions  and  limitations  of  its  use. 
^-Ames  vs.  Southern  Pac.  Co..  141  Cal.  728.  781, 
99  Am.  St.  Rep.  98,  76  Pac.  Rep.  810. 

e.  EMPLOYEE  OF  OWNER  OR  CONSIGN- 
OR OF  GOODS  employed  to  procure  trans- 
portation by  common  carrier,  has  general  and 
Implied  authority  to  make  an  agreement  with 
carrier  as  to  terms  upon  which  goods  are  to 
be  transported. — California  P.  Works  vs.  At- 
lantic &  P.  R.  Co..  113  CaL  829,  885,  46  Pao. 
Rep.  691,  86  L.  R.  A.  648. 

T.     Exemptions     contained     In     contract     of 

shipping  order  are  not  void  for  lack  of  con- 
sideration.— California  P.  Works  vs.  Atlantic 
&  P.  R.  Co.,  118  Cal.  829,  835,  46  Pac.  Rep.  691, 
86  L.  R.  A.  648. 

8.  KNOWLEDGE  MAT  BE  IMPUTED  BY 
CONDUCT. — It  is  too  narrow  a  view  of  this 
section  to  hold  that  passenger  can  be  charged 
with  conditions  of  contract  only  by  showing 
actual  knowledge  of  such  conditions;  construc- 
tive notice  or  knowledge  Is  sufflcient. — ^Merrill 
vs.  Pacific  T.  Co.,  131  Cal.  682.  589.  63  Pac.  Rep. 
916.  See  Gallagher  vs.  Equitable  Q.  L.  Co.,  141 
CaL  699,  705.  75  Pao.  Rep.  829. 

9.  LAW  ESTABLISHED  FOR  PUBLIC  REA- 
SON cannot  be  contravened  by  private  agree- 
ment.— California  P.  Works  vs.  Atlantic  &  P. 
R.  Co..  113  CaL  829.  336,  46  Pac.  Rep.  691,  86 
L.  R.  A.  648. 

10.  LIVE  STOCK,  CARRIAGE  OF. — Common 
carrier  of  Uto  stock  assumes  all  responsibil- 
ities of  common  carrier  except  so  far  as  such 
responsibilities  may  be  modified  by  special 
contract. — Michigan  S.  &  N.  I.  R.  Co.  vs.  Mc- 
Donough,  21  Mich.  165.  4  Am.  Rep.  466. 

11.  Carrier  Is  liable  for  Injuries  to  live 
stocky  in  absence  of  special  agreement,  except 
for  such  Injuries  as  do  not  arise  from  carrier's 
own  negligence. — Steiger  vs.  Erie  R.  Co.,  5 
Hun  (N.  Y.)  345;  Betts  vs.  Farmers'  L.  &  T. 
Co..  21  Wis.  80.  91  Am.  Dec.  460;  Morrison  vs. 
Phillips  &  C.  C.  Co.,  44  Wis.  405,  28  Am.  Rep. 
699. 

12.  VALUE  OF  GOODS — Measure  of  care 
required. — ^Limitation  of  value  placed  upon 
goods  shipped  exacts  from  carrier  measure  of 
care  due.  and  he  Is  bound  to  respond  In  that 
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Talut  for  n6gliffenee.~Piero6  tb.  Southern  Paa 
Co.,  120  CaL  166,  166,  47  Pao.  Rep.  874,  S2  Pa«. 
Rep.  802,  40  L.  R.  A.  880. 

15.  Carrier   cannot  be   held  reeponatbley   to 

case  of  loss,  for  damages  beyond  value  of 
Snoods  as  as»reed  upon  with  shipper. — Mieha- 
litschke  vs.  Wells,  118  Cal.  688-688,  60  Pao. 
Rep.  847. 

14.  Compensation  for  cnrrtase  Ifl  based  on 
value  placed  on  ffoods  by  shipper. — Pierce  vs. 
Southern  Pao.  R.  Co.,  120  Cal.  166.  166,  47  Pao. 
Rep.  874,  62  Pac  Rep.  802,  40  L.  R.  A.  860. 

IQk  Common  carriers  are  entitled  to  know 
valve  of  arooda  sealed  In  packacfes,  and  where 
shipper  asrrees  to  certain  value,  he  shall  not 
be  permitted  in  case  of  loss  to  claim  srreater 
value. — Michalltschke  vs.  Wells,  118  Cal.  688- 
688,    60   Pac.   Rep.   847. 

16.  Contract  Is  valid  where  carrier  receives 
STOods  for  transportation  under  special  contract 
stipulating:  that  he  shall  not  be  held  liable  for 
loss  or  damage  for  any  amount  exceedingr  fifty 
dollars  upon  any  shipment,  unless  true  value 
is  stated. — Michalitschke  vs.  Wells,  118  CaL 
688-688,  60  Pao.  Rep.  847. 

17*  Limitation  as  to  valne  of  property  car- 
ried has  no  tendency  to  exempt  for  liability 
for  nesrlifiTonce. — Pierce  vs.  Southern  Pac.  Co., 
120  Cal.  166,  166,  47  Pac  Rep.  874.  62  Pac.  Rep. 
802.  40  L.  R.  A.  860. 

18.  Shipper  Is  estopped  from  saylnir  valne 
placed  by  him  upon  ffoods  shipped  is  greater 
than  amount  on  which  compensation  for  car- 
riage is  based. — Pierce  vs.  Southern  Pac.  Co.. 
120  Cal.  166.  166,  47  Pac.  Rep.  874,  62  Pac.  Rep. 
302,  40  L.  R.  A.  850.  See  Hayes  vs.  Wells,  23 
Cal.  186,  192,  83  Am.  Dec  89. 

§  2177.  LOSS  OF  VALUABLE  LETTERS.  A  common  carrier  is  not  responsi- 
ble for  loss  or  miscarriage  of  a  letter,  or  package  having  the  form  of  a  letter, 
containing  money  or  notes,  bills  of  exchange,  or  other  papers  of  value,  unless  he  be 
informed  at  the  time  of  its  receipt  of  the  value  of  its  contents. 

History:    Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  250. 
I.    In  General. 


It.    Stipulated  valve  eoastltvtea  coBtmet  a« 

to  such  value  between  shipper  and  oarrier.*-* 
Michalitschke  vs.  Welli^  lit  OaL  e88-688,  SO 
Pao.  Rep.  847. 

As  to  avermeBt  of  ▼«!«•  la  eoaiplaUit  in  ac- 
tion to  recover  damagres  caused  by  faUura  of 
carrier  to  deliver  letters,  etc.,  see  post  |  217  v 
and  note. 

UL     PL3DADINO   AND    PRACTICE. 

M.  I4AW  OF  PULCB;— OF  CONTRACT — 
Ooveras    la    determlalBir    UablUty    of    carrier^. 

unless  parties  at  the  time  of  makingr  contract 
had  some  other  law  in  view. — Palmer  vs.  At- 
chison, T.  &  S.  F.  R.  Co.,  101  Cal.  187,  195,  35 
Pac.  Rep.  680.  See  Meuer  vs.  Chicasro,  M.  &  St.. 
P.  R.  Co.,  6  8.  D.  568,  674,  49  Am.  SL  Rep.  898» 
69  K.  W.  Rep.  945,  26  Lb  R.  A.  81. 

21.  i^VBSTION  OF  FACT,  KNOWLBDGK 
AS  TO. — It  Is  quest loa  for  iurr  whether  paa- 
•enser  taklnir  receipt  from  carrier  which  con- 
tained a  limited  liability  clause  is  under  all 
circumstances  charereable  with  knowledsre  un- 
der the  doctrine  of  notice  actual  or  construc- 
tive as  to  such  limitations,  and  it  is  not  suf- 
ficient for  passenger  to  disclaim  actual  knowl- 
edge.— Merrill  vs.  Pacific  T.  Co.,  131  Cal.  582, 
588,  63  Pac  Rep.  915.  See  Gallagher  vs. 
Equitable  Q.  L.  Co.,  141  Cal.  699,  705,  75  Pac 
Rep.  329. 


Terms  and  conditions  stated  In  receipt 

given  upon  transportation  of  fruit,  whether 
they  constitute  contract  between  parties  for 
such  transportation,  is  a  question  for  Jury  to 
determine  in  view  of  all  evidence. — Perelra  vs. 
Central  Pac  R.  Co.,  66  Cal.  92,  95,  4  Pac  Rep. 
988. 


1.  Delivery  of  valuable  letter  to  wrong  person* 

2.  Duty  of  sender  to  inform  carrier  of  value. 

3.  When  sender  assumes  risk. 

11.    Pleading  and  Practice. 

4.  Pleading — ^Averment    of    value,    when    neces- 

sary. 

5.  Same — Complaint  in  action  for  failure  to  de- 

liver check,  when  insufficient. 

6.  Same — Variance,  when  immaterial* 

L     IN  GENERAL 

As  to  carriage  of  money,  etc*,  by  railroad 
companies,  see  ante  9  2169  and  note. 

As  to  carriage  of  treasure,  liability  for  loss, 
etc.,  see  post  $2200  and  note. 

As  to  shipper  estopped  from  saying  that 
value  of  articles  Is  greater  than  that  on  which 
compensation  for  carriage  Is  based,  see  anta 
8  2176  and  note  par.   18. 

1.  DBLIVBRY  OF  TALUABLB  LBTTBR  TO 
WRONG  PERSON. — Where  action  Is  brought  to 
recover  damages  for  failure  of  defendants  to 
transport  and  deliver  letter  containing  check, 


which,  by  some'  means,  came  to  hands  of  per- 
son not  authorized  to  receive  it,  held  that 
mode  in  which  defendants  transact  their  busi- 
ness makes  it  their  duty  to  deliver  letters  and 
packages  to  owner  at  his  place  of  business  or 
residence  according  to  character  of  articles 
and  that  delivery  must  be  either  to  party  to 
whom  addressed  or  to  some  agent  authorized 
to  receive  the  same. — Hayes  vs.  Wells,  23  Cal. 
185,  189,  83  Am.  Dec  89. 

a.  IT  IS  DUTY  OF  EVERT  PERSON  SEND- 
ING SEALED  LETTER  BY  CARRIER  to  in- 
form carrier  of  value  thereof  in  all  cases 
where  he  desires  to  hold  carrier  responsible 
for  any  loss  beyond  that  of  ordinary  letter 
not  containing  articles  or  papers  of  special 
value.— Hayes  vs.  Wells,  28  Cal.  185,  192.  83 
Am.  Dec  89. 

8.  SENDER  ASSUMES  RISK  WHEN  HE 
"WITHHOLDS  INFORMATION  FROM  CAR- 
RIER AS  TO  TRUE  VALUE  of  contents  of  let- 
ter, and  avoids  payment  of  extra  compensa- 
tion which  carrier  would  be  entitled  to  de- 
mand.—Hayes  va  Wells,  28  Cal.  185,  192.  83 
Am.   Dec.    89. 


TlCVIl9Ch.T,«rt.II.]  CABRIBRS  OF  PASSKlfGBRS— I.UOGA6&  (IVOT)       if  1180, 2181 

n.  PLBADINO  AND  PRAGTICB.  ^  Identify  draft  In  QUtfltlon,  Where  this  Is  not 
4.  FliEAIIING — AYKBMENT  OF  YilTiTTlB*  done  complaint  Ifl  clearly  Ineufflclent,  and  de- 
la  aeUon  to  reeoTer  damases  caused  by  faUura  .  murrer  thereto  should  be  sustained.— Zei^ler 
of  carrier  to  deliver  letter  containing  check  or  ▼^  Wells,  aS  CaL  179.  180.  88  Am.  Dec.  87. 
draft  inclosed  In  common  letter  envelope,  held  8;  Immaterial  TaHaace^-^Where  complaint 
that  complaint  should  aver  value  of  draft  allegred  that  draft  was  signed  "John  Q.  Jack- 
and  not  merely  worth  of  same  or  amount  paid  son."  and  proof  showed  that  it  was  signed 
for  it,  and  that  the  mere  averment  that  it  was  "John  Q.  Jackson.  Agent";  held  that  draft 
valuable  or  of  certain  value  Is  insufficient.'—  alleged  and  draft  proved  are  Identical  in  legal 
Zeigler  vs.  Wells,  28  CaL  179,  180,  88  Am.  Deo.  effect,  and  that  such  variance  is  immaterial. — 
87.  Zeigler  vs.  Wells.  28  Cal.  263,  265.  See  Clark 
B.  Complalat  la  aetioa  to  veeover  damages  vs.  Chapman,  98  CaL  110,  114,  82  Pac  Rep.  812, 
caused  by  failure  of  defendants  to  deliver  let*  s  88  Id.  760. 
ter   containing  check   or   draft   must  clearly  ' 

ARTICLE   n. 

COMMON  CARRIERS  OF  PERSONa 

S  2180.  Obligation  to  carry  luggage  [baggage].  S  2186.  Eegulatiozis  for  eondnet  of  businesi. 

S  2181.  Luggage  defined.    [Bicycle.]  S  2187.  Fare,  when  payable. 

S  2182.  liability  for  luggage.  8  2188.  Ejection  of  passengers. 

S  2183.  Luggage,  how  carried  and  delivered*  S  2189.  Passenger  who  has  not  paid  fare, 

§  2184.  Obligation  to  provide  vehicles.  S  2190.  Fare  not  payable  after  ejection. 

i  2185.  Seats  for  passengers.  §  2191.  Carrier's  lien. 

§  2180.  OBLIGATION  TO  CABBY  LUOOAOE  [BAOOAOE].  A  common  car- 
rier of  persons,  unless  his  vehicle  is  fitted  for  the  reception  of  persons  exclusively, 
must  receive  and  carry  a  reasonable  amount  of  baggage  for  each  passenger  without 
charge,  except  for  an  excess  of  weight  over  one  hundred  pounds  to  a  passenger; 
if  such  carrier  is  a  proprietor  of  a  stage  line,  he  need  not  receive  and  carry  for 
each  passenger  by  such  stage  line,  without  charge,  more  than  sixty  pounds  of 
baggage. 

History:  Enacted  March  21,  1872;  amended  March  9,  1878,  Code  Amdts. 
1877*8,  p.  87 ;  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  414,  held  unconstitutional,  see  history,  S4  ante;  amendment  re-enacted 
March  21,  1906,  Stats,  and  Amdts.  1905,  ch.  CDLY,  p.  615. 

1.  Applied,  cited,  construed,  referred  to,  etc  ▼■•  California  a  R.  Co.,  85  Cal.  829,  830,  20*  Am. 

2.  Common  carrier's  duty— General  rule,  St.  Rep.  228,  24  Pac.  Rep.  610,  9  U  R.  A.  481 

(cited). 
▲•  t^  tasrvave,  what  eonatltntes  UabUitr  of  ge»  note  11  I*  R.  A.  760. 

carrier  therefor,  etc.,  see  post  |i  2182,  2188  and  V      j.     „.    „    COMMON    CARRIBR'9    DUTY   TO 

^otea.  *       __.  ^.^    RECEIVE    AND    CARRY    upon    Its    passenger 

A»  to  duties  and  obllffatloiiii  of  carrien  of  ^  ^^^j^g  ^^n  persons  desiring  to   travel   thereby, 

persona  Ia  general,  see  ante  i  2100  and  note,  v^  ^^^^  reasonable  amount  of  luggage  for  each 
1.    APPLIED,     CITED,    CONSTRUED,    RE- ^  passenger   without   charge,   except   for   excess 

FBRRED  TO,  etc..  In:     Pflster  va  Central  Pac\  of   weight   over   one   hundred  pounds. — Pfister 

R.  Co..  70  Cal.  169,   172.   S9  Am.  Rep.   404,   11  ^  vs.  Central  Pac  R.  Co.,  70  CaL  169,  172,  69  Am. 

Pac  Rep.  686    (construed  and  applied);  Mets  n  Rep.  404,  11  Pac  Rep.  686. 


\ 


§2181.  LUGGAGE  DEFINED.  [BICYCLE.]  Luggage  may  consist  of  what- 
ever the  passenger  takes  with  him  for  his  personal  use  and  convenience,  according 
to  the  habits  or  wants  of  the  particular  class  to  which  he  belongs,  either  with  ref- 
erence to  the  immediate  necessities,  or  to  the  ultimate  purpose  of  the  journey.  No 
crate,  cover,  or  other  protection  shall  be  required  for  any  bicycle  carried  as  luggage, 
but  no  passenger  shall  be  entitled  to  carry  as  luggage  more  than  one  bicycle. 

History:    Enacted  March  21,  1872;   amended  February  9,  1897,  Stats,  and 
Amdts.  1897,  p.  4. 

1.  Applied,  cited,  construed,  referred  to,  etc  i-    applibsd,    CITBD,    construbd,    re- 

8, 8.  Luggage    or    baggage    defined  —  American  PERRED  TO,  etc..  In:    Pflster  vs.  Central  Pac 

and  English  expressions.  R.  Co..  70  CaL   169.   173.   69  Am.  Rep.   404,   11 

4.  Money  is  not  luggage,  when.  Pac  Rep.   686    (construed  and  applied);   Meta 


ii  2182, 218S       (1706)        LUGGAGE,  HOW  CARRIBD— UABILITT  FOR. 


[DlT.  Illy  Pt.  IV. 


▼s.  California  &  R.  Co.,  86  Cal.  S29,  S80,  SO  Am. 
St.  Rep.  828.  24  Pac  Rep.  610,  8  U  R.  A.  481 
(construed  and  applied). 

See  note  11  L.  R.  A.  760. 

Aa  t9  bassaffe  «■  railroad  llaca,  see  anta 
§479   note   para.  1-7. 

Aa  to  baKase  on  llaea  of  eoaaeetlair  ear- 
rlera,  see  ante  §  479  par.  7. 

Aa  to  ^ceka  required  to  be  alllxed  to  all 
banase  aad  Ivnairey  see  ante  I  479  and  note. 

Aa  to  cbecks  aa  prtnui  facte  erldeace  of  do- 
llTorj'  of  bassasoy  see  ante  |  479  note  par.  12. 

X     <«LVOGAGB>»  OR  <<BAGGAGB>»  DBFIITBD 

aa  such  articles  aa  are  necessary  for  passen- 
ger's personal  use  or  convenience,  depending: 
upon  station  of  party,  the  object  and  len^h  of 
journey,  etc. — ^Mets  va.  California  8.  R.  Co., 
86  Cal.  829,  880,  881,  80  Am.  St.  Rep.  828,  84 
Pac.  Rep.  610,  9  Ih  R.  A.  481. 
See  note  11  !«.  R.  A.  760. 


S.  Tenas  '<basvasc*»  and  *a«sKaso"  sigrnlfy 
one  and  same  thins*  Former  Is  In  greneraJ 
use  In  United  States,  while  In  England  latter 
term  prevalla  Our  code  has  adopted  the  Ensr- 
llsh  expression. — ^Pfister  vs.  Central  Pac.  R. 
Co.,  70  CaL  169,  178.  68  Am.  Rep.  404,  11  Pac 
Rep.  686. 

4.     MONET    18    NOT    liUGGAGB   DITHBN    the 

same  Is  Intended  for  trade,  or  business,  or  In- 
vestment, or,  as  In  this  case,  for  transporta- 
tion, and  not  Intended  for  use  of  passensrer 
while  traveling. — Pflster  vs.  Central  Pac.  R. 
Co..  70  Cal.  169.  174,  69  Am.  Rep.  404,  11  Pac 
Rep.  686.  See  Mets  vs.  California  &  R.  Co.. 
86  CaL  829,  832,  20  Am.  St  Rep.  228,  231,  24 
Pac  Rep.  610,  9  L.  R.  A.  431;  Humphreys  vs. 
Perry,  148  U.  a  627,  646,  bk.  87  L.  ed.  687.  18 
Sup.  Ct.  Rep.  711. 

See  note  46  Am.  St.  Rep.  816. 


§  2182.    LIABILITY  FOE  LUOOAOE.    The  liabUity  of  a  carrier  for  luggage 
received  by  him  with  a  passenger  is  the  same  as  that  of  a  common  carrier  of  proi>- 

^^y-  History:     Enacted  March  21,  1872. 


Appllcdt  eite^  eaaatmedf  refarrad  to*  etc. 
In:  Pflster  va.  Central  Pac  R.  Co.,  70  CaL  169, 
178,  69  Am.  Rep.  404,  11  Pac  Rep.  686  (con- 
strued and  applied). 

As  to  bassase  retained  for  carrier's  beneflty 
see  monogrraphlc  note  by  H.  P.  Famham,  86  I* 
R.  A.   784. 

Aa  to  burdea  of  proof  la  eaae  of  loaa  of  bagr- 
vase,  see  monosrraphlo  note  by  H.  P.  Farnham, 
86  L.  R.  A.  788. 

Aa  to  carrier's  Ilea  iipoa  bassasa  for  fare, 
etc.,  see  post  |  2191  and  note. 

Aa  to  dvty  of  carrier  whea  bassase  renftalaa 
nacalled  for,  see  monographlo  note  by  H.  P. 
Farnham,  36  L.  R.  A.  785. 

As  to  competeney  of  testimony  of  owner  of 
tmak  as  to  coatcntsy  see  monographic  note  86 
Am.   Dec    470. 

Aa  to  effect  of  an  r cement  to  care  for  bas* 
saffCy  see  monographic  note  by  H.  P.  Farnham» 
86  L.  R.  A.  785. 

As  to  liability  of  conuaon  carrier  of  prop- 
erty, see  ante  fi  2114  and  post  §|  2194,  2204  and 
notes. 

As  to  liability  of  carrier  for  banase  la 
custody  of  servants  see  monographic  note  by 
H.  P.  Farnham,  86  K  R.  A.  788. 


Aa  to  liability  of  basvase  transfer 
nlca  for  banasc,  see  ante  §  2168  and  note. 

Aa  to  liability  for  baavasc  lost  by  acta  of 
God,  see  monographic  note  by  Robert  Desty, 
11  L.  R.  A.  616. 

Aa  to  liability  of  common  carrier  for  bac^ 
save  after  reachlas  deatlnatlony  see  mono- 
sraphlo  note  by  H.  P.  Farnham,  86  Lb  R.  A. 
781. 

Aa  to  when  liability  of  carrier  for  bassase 
tenalnatcBy  see  monographic  note  by  H.  P. 
Farnham,  86  L.  R.  A.  782-784. 

As  to  liability  of  paaacnser  carrier  for  bas^ 
sascy  see  monoerraphlc  notes  56  Am.  Dec  470; 
55  Am.  Dec  481. 

Aa  to  liability  of  carrier  aa  warcbooacnum 
for  bassasoy  see  monographic  note  by  H.  P. 
Farnham,  36  L.  R.  A.  786. 

As  to  loss  of  bassasc  of  paaacnscr  on  boat* 
see  post  9  2197  and  note. 

Aa  to  nesllffcnoe  of  paascasera  la  respect  to 
bassase,  see  monographic  note  by  H.  P.  Farn- 
ham, 36  Ia.  R.  A.  788. 

Aa  to  sleeplns-car  company's  liability  for 
bassascy  see  monogrraphlc  note  by  Ernest 
Watts,  21  I4.  R.  A.  295. 


§  2183.    LUGGAGE,  HOW  OABBIED  AND  DELIVERED.    A  common  carrier 

must  deliver  every  passenger's  luggage,  whether  within  the  prescribed  weight  or 

not,  immediately  upon  the  arrival  of  the  passenger  at  his  destination;  and,  unless 

the  vehicle  would  be  overcrowded  or  overloaded  thereby,  must  carry  it  on  the  same 

vehicle  by  which  he  carries  the  passenger  to  whom  it  belonged,  except  that  where 

luggage  is  transported  by  rail,  it  must  be  checked  and  carried  in  a  regular  baggage 

car ;  and  whenever  passengers  neglect  or  refuse  to  have  their  luggage  so  checked 

and  transported,  it  is  carried  at  their  risk. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts., 
1873-4,  p.  250. 

Applied,    elted,   eoaetraed,   referred   to,    etc.  As  to  what  Is  banase,  liability  of  earrler 

In:    Pflster  vs.  Central  Pac.  R.  Co.,  70  Cal.  169,  therefor,  aad  tbe  like,  see  ante   H  2181«   218S 

178,  59  Am.  Rep.   404,  11  Pac  Rep.  686    (con-  and  notes, 
strued  and  applied  with  other  sections). 


Tit.  Tilt  «k*T9  art.  n.]       TBHICLBS—SBATS— CONDUCT  OF  BUSINESS. 


<1708)        H  2184-2186 


§  2184.  OBUOATION  TO  PROVIDE  VEHICLES.  A  common  carrier  of  per- 
sons must  provide  a  sufficient  number  of  vehicles  to  accommodate  all  the  passengers 
who  can  be  reasonably  expected  to  require  carriage  at  any  one  time. 

History:  Enacted  March  21, 1872. 


▲■  to  reqvlremeAt  that  earriem  af  pemoaa  faraiah  paasensera  aaJBcleat  aceoaftmodatloaa* 

fnralali  safe  aad  adeaaate  appllaacesy  aee  ante  see  ante  |  483  and  note. 

12101  and  note.  Am  to  rlshta  of  paaaeacrera  oa  overcrowded 

Am  to  re«airement  that  railroad  eorporatloBa  can^  see  ante  8  2100  and  note. 

§  2185.  SEATS  FOB  PASSENOEBS.  A  common  carrier  of  persons  must  pro- 
vide every  passenger  with  a  seat.  He  must  not  overload  his  vehicle  by  receiving 
and  carrying  more  passengers  than  its  rated  capacity  allows. 

History:  JSnacted  March  21, 1872. 


Aa  to  daty  to  faralah  rooat  laalde  p 
earoy  see  ante  I  483  and  note. 


Aa  to  duty  to  aeeept  aad  carry  persoas  aad 
fjrelsht  offered,  see  ante  8  2169  and  note. 


§  2186.  BEGULATIONS  FOB  CONDUCT  OF  BUSINESS.  A  common  carrier 
of  persons  may  make  rules  for  the  conduct  of  his  business,  and  may  require  pas- 
sengers to  conform  to  them,  if  they  are  lawful,  public,  uniform  in  their  applica- 
tion, and  reasonable.  History:  Enacted  March  21, 1872. 


I.    In  General. 

1.  Applied,  dted,  oonstraed,  referred  to,  etc. 

n.    BuleB  and  Begulations  of  Carriers. 

2.  Carrier's  right  to  prescribe  reasonable  rules. 
8.  Custom  established  by  carrier  is  binding 

upon  him,  when, 
i.  Duty  of  passenger  to  observe  rules. 

5.  Passeng^er  not  required  to  take  notice  of 

unlawful  rules. 

6.  Bule  requiring  deposit  of  fare  on  entering 

car. 

7.  Bule,  as  to  ticket  good  on  only  special 

train. 

m.    Pleading  and  Practice. 

8-10.  Evidence—How    far   admissible    to   vary 
terms  of  ticket. 

I.     IN  6ENERAU 

1«  APPtiUBU),  CITED,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  WrifiTht  vs.  California 
a  R.  Co.,  78  Cal.  860,  864,  20  Pac  Rep.  740 
(langruase  of  section  quoted  and  construed 
but  section  not  cited);  Nye  vs.  Marysville  &  T. 
C.  St  R.  Co.,  97  Cal.  461,  464,  82  Pac.  Rep.  680 
(construed  and  applied);  Ames  vs.  Southern 
Pac.  Co.,  141  Cal.  728,  782,  99  Am.  St  Rep.  98. 
7S  Pac.  Rep.  810. 

As  to  paeaenser'a  exhlbltlAsr  und.  surreBder- 
faiV  ticket  when  reqneated,  see  mono^apbio 
note  by  Robert  Desty,  6  L.  R.  A.  818. 

Am  to  power  of  condvctor  to  ^valve  role,  see 
monographic  note  by  H.  P.  Farnham,  16  I* 
R.  A.  631. 

Aa  to  roles  and  respiilatloiia  railroad  eom« 
ponleo  may  make,  see  monogrraphio  note  by 
Robert  Desty,  6  L.  R.  A.  817. 

As  to  reaaoaahle  roles  for  carriage  of  paa- 
■covers,  see  monogrraphic  note  by  Robert 
Desty,  7  L.  R.  A.  111. 

Aa  to  teodcr  of  reoaoooMo  faio»  see  post 
H  2187,  2188  and  notes. 


XL     RXnLiEB    AND    REQTTULTIGNS    OF    CAR- 

RIER& 

9.  CARRIER  HAS  RIGHT  TO  PRESCRIBE 
REASONABLE  RULES  AND  REGULATIONS.— 

Wrigrht  vs.  California  C  R.  Co.,  78  Cal.  860» 
SC4,  20  Paa  Rep.  740. 

S.  CUSTOM  INAUGURATED  AND  CONTIN- 
UED BY  CARRIER. — Relatloir  to  eoUectloir 
fare  and  stopping  at  particular  station  will 
bind  carrier,  and  passengrer  traveling:  on  train 
before  has  right  to  presume  continuance  of 
such  custom  with  respect  to  his  transportation* 
unless  notified  by  carrier. — Wieland  vs.  South- 
ern Pac.  Co.  (CaL  July  24,  1906),  1  CaL  App. 
Dec.  258,  265. 

^  It  la  doty  of  paaaeosrera  to  observe  aach 
rolea  as  are  public,  uniform  in  operation,  or 
reasonable. — ^Wrlgrht  vs.  California  C.  R.  Co., 
78  CaL  860,  864,  20  Pac.  Rep.  740. 

S.  PASSENGER  IS  NOT  BOUND  TO  TAKE 
NOTICE  OF  RULE  OR  REGULATION  when 

It  contravenes  the  law  of  the  land. — Robinson 
vs.  Southern  Pac.  Co.,  105  CaL  626,  689,  88 
Pac.  Rep.  94,  722,  28  L.  R.  A.  778. 

e.     RULE  REQUIRING  DEPOSIT  OF  FARE 

IN  BOX  on  enteringr  car  is  reasonable. — ^Nye 
vs.  Marysville  &  Y.  a  St  R.  Co.,  97  CaL  461, 
468,   82   Pac   Rep.   680. 

7.  RULE  THAT  TICKET  IS  GOOD  ONLY 
ON  SPECIAL  TRAIN. — Reaaooable  rcgrolatlon, 

and  controls  or  aftects  obllgration  of  company 
aa  evidenced  by  ticket — ^Ames  vs.  Southern 
Pac  Co.,  141  CaL  728,  788»  99  Am.  St  Rep.  98, 
76  Pac  Rep.   810. 

HL     PLEADING  AND  PRACTICE. 

8.  PAROL  EVIDENCE  IS  ADMISSIBLE  TO 
PROVE  TERMS  AND  CONDITIONS  upon 
Which  railroad  ticket  is  sold. — Ames  vs.  South- 
em  Pac  Co.,  141  CaL  728,  788,  99  Am.  St  Repw 
98,  76  Pac  Rep.  810. 

See  par.  9  this  noto. 


112187,8188       (1710) 


FARE,   WHBlf    PAYABLE. 


[DtT.  m,  Pt.  nr* 


0.    Inadmissible  to  rarj  ticket  as  eoatmet. 

— Where  ticket  was  given  to  passenger  by 
railroad  company  with  oral  instructions  that 
ticket  would  not  be  used  on  certain  train 
without  procuring:  a  berth  in  sleeper,  and 
where  party  on  boarding  train  without  ar- 
ranging for  such  berth  was  afterwards  ejected, 
testimony  to  effect  that  passenger  had  been 
informed  before  he  entered  upon  his  journey 
that  he  would  not  be  allowed  to  ride  upon 
that  train  unless  he  obtained  a  sleeping  car 
berth,  though  passenger  could  not  claim  as 
much  damages  as  he  might  well  do  If  taken 
by  surprise  and  ejected  from  train  without 
previous  notice,  and  testimony  to   eftect  that 


passenger  received  such  notice  Is  admissible 
in  mitigation  of  damages,  but  should  not  be 
used  to  vary  the  contract  expressed  In  the 
ticket  (Beatty,  C.  J.,  Shaw,  J.,  dls.  op.). — Ames 
vs.  Southern  Pac.  R.  Co.,  141  CaL  728,  7S8.  99 
Am.  St.  Rep.  98.  76  Pac.  Rep.  810. 
See  par.  8  this  note. 


10,  RegralatloBS  shonld  not 
as  eontract  between  carrier  and  passenger 
should  not  be  controlled  or  contradicted  by 
regulations  imposed  by  carrier  as  to  its  use 
(Shaw,  J.,  and  Beatty.  C.  J.,  in  dis.  op.). — ^Ames 
vs.  Southern  Pac.  Co.,  141  Cal.  728,  784,  786, 
99  Am.  St.  Rep.  98.  76  Pac  Rep.  810. 


§  2187.    FARE,  WHEN  PAYABLE.    A  common  carrier  may  demand  the  fare 
of  passengers,  either  at  starting  or  at  any  subsequent  time. 

History:   Enaeted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Carrier  may  require  payment  of  fare  in  ad* 

Tance. 

3.  Exact  fare  not  required. 

4.  Fare,  brakemen  not  authorised  to  receive 

5.  Failure  to  perform  by  carrier — Not    extend 

time  of  performance,  when. 

6.  Pleading — ^Allegation  of  legal  tender  of  fare, 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
FKRRBD  TO,  etc.,  in:  Barrett  vs.  Market  St. 
R.  Co..  81  Cal.  296,  298,  IS  Am.  St.  Rep.  61, 
22  Pac.  Rep.  869,  6  Lw  R.  A.  886  (construed  and 
applied);  Nye  vs.  Marysvllle  A  Y.  C.  St.  R. 
Co.,  97  Cal.  461,  464,  82  Paa  Rep.  580  (cited 
and  applied). 

As  to  character  of  tleket  as  receipt  tor 
passage,  see  ante  fi  2186  and  note,  and  also 
monographic  note  by  Robert  Desty,  S  I*  R.  A. 
818. 

As  to  law  reanlrlniT  eondvctors  to  wear 
badffe  ladlcatlas  aathorityf  see  ante  I  488  and 

note. 

As  to  lost  tickets,  see  mono^aphlc  note  by 
Robert  Desty,  6  L.  R.  A.  819. 

As  to  offense  of  steallaar  passenger  ticket^ 
etc.,  see  Pen.  Code  SI  498,  494  and  notes. 

As  to  penalty  for  eTercharslns,  see  Pen. 
Code  9  625. 

a.  CARRIBR  MAY  RB41VIRB  PAYMENT  of 
fare  on  entering  car.— Nye  vs.  Marysvllle  A 
Y.  C.  St.  R.  Co.,  97  CaL  461,  464.  82  Pac.  Rep. 
580. 

S.  EXACT  FARM  18  NOT  RE^UIRHa>«— 
Passenger  may  tender  reasonable  sum  and 
carrier  must  accept  such  tender  and  furnish 


change. — Barrett  vs.  Market  St  R.  (3o.,  81  CaL 
296,  299,  16  Am.  St.  Rep.  61,  22  Pac  Rep.  869, 
6  Lb  R.  A.  886.  See  Barker  vs.  Central  Park 
N.  A  E.  R.  Co.,  161  N.  Y.  287.  66  Am.  St.  Rep. 
626,  46  N.  E.  Rep.  660,  86  U  R.  A.  489. 

4.  FARE,  BRAKEMAN  NOT  AITTHORIZED 
TO  RECEIVE. — Brakemen  are  not  authorized 
to  receive  fares  from  passengers  on  any  train, 
and  as  matter  of  law  passenger  should  not 
pay  fare  to  any  person  unless  his  badge  in- 
dicates his  authority  to  receive  it. — ^Wieland 
vs.  Southern  Pac.  Co.  (CaL  July  24,  1906).  1 
Cal.  App.  Dec.  263,  266.  See  Coz  vs.  Los  An- 
geles T.  R.,  109  CaL  100,  41  Pac.  Rep.  794. 

8.  INABILITY  OR  FAILtJRE  OF  CARRIER 
•  TO  PERFORM  CONTRACT  of  carriage  within 
time  limited  in  ticket  does  not  necessarily  ex- 
tend time,  or  give  right  to  passenger  to  de- 
mand performance  at  any  subsequent  time. — 
Elliott  vs.  Southern  Pac.  Co.,  145  CaL  441,  447. 
79  Pac.  Rep.  420. 

e.  PLEADING  AND  FRACTICE^—Net  nee- 
easary  that  plaintiff  allege  strl€^tly  le^al  ten- 
der of  farei  it  is  sufflclent  to  allege  that  he 
was  ready  and  willing  and  offered  to  pay 
defendant  such  sum  of  money  as  It  was  legally 
entitled  to.  charge.  Whenever  performance  of 
a  duty  or  obligation  is  cast  upon  one  party 
In  consequence  of  contemporaneous  act  of 
payment  by  the  other,  it  is  sufficient  if  the 
latter  is  ready  and  willing  to  pay  when  the 
former  is  ready  to  undertake  the  duty. — Tar- 
bell  vs.  Central  Pac.  R.  Co.,  34  CaL  616.  621. 
See  White  vs.  Railway  Co.,  26  W.  Va.  805. 

See  note   77  Am.  Dec.   474. 


§  2188.  EJECTION  OP  PASSENGEES.  A  passenger  who  refuses  to  pay  his 
fare  or  to  conform  to  any  lawful  regulation  of  the  carrier,  may  be  ejected  from  the 
vehicle  by  the  carrier.  But  this  must  be  done  with  as  little  violence  as  possible, 
and  at  any  usual  stopping  place  or  near  some  dwelling-house. 

History:   Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  eta. 

n.    Expulsion  of  Passenge^-When  WrongfuL 

2.  Care  required  of  carrier — Means  for  con- 

tinuance of  journey. 


8.  Expulsion  on  boarding  train  for  station 

where  no  stop  is  made. 
4.  Improper  retention  of  worthless  ticke^^ 

Bight  of  carrier. 
0.    Language,  etc.,  may  amount  to  refusal 

to  comply  with  rule. 
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6.  PaBsenger  not  required  to  question  aet  of 

conductor. 

7.  Passenger's  refusal  to  paj  extra  charge, 

when  ground  for  expulsion. 

8.  Bights  as  to  stop-over — ^Voluntary  termi- 

nation of  contract. 
9, 10.  Wrongful    expulsion— Malicious    acts    of 
agent,  etc. 

11.  Same — Connecting  lines,  when  expulsion 

from  improper. 

12.  Bame*^Marine  passenger— When  placing 

on  another  ship  not  justified. 
13, 14.  Same — Trespassing    passenger,    care    re- 
quired in  ejecting — ^When  trespass  not 
direct  cause  of  injurj. 

15.  Tender  of  reasonable  sum  for  fare  not 

deemed  refusal  to  pay. 

16.  Tone,  etc.,  of  conductor  may  be  equivalent 

to  use  of  force. 

m.    Pleading  and  Practice. 

17.  Action  in  tort  or  on  case  wHI  lie. 

18.  Action  in  effect  tort  for  breach  of  duty. 
19,20.  Damages — ^Actual,    carrier    liable    for— 

Amount,  by  whom  determined. 

21.  Same — Corporation,  when  liable  for  tort 

of  agent. 

22.  Same — Direct  consequences,  liability  for. 

23.  Same — Expulsion  after  fare  once  paid. 

24.  Same — ^Exemplary  damages,  when  not  al- 

lowable. 

25.  Same — ^Failure  of  carrier  to  perform  eon- 

tract  within  time  limit. 

26.  Same — Nervous  paroxysm,  etc.,  elements 

of. 

27.  Same — ^Nominal     damages — ^When     pre- 

sumed. 

28.  Same — ^Besistance  of  passenger — ^Physical 

injuries,  when  carrier  not  liable  for. 

29.  Same — Wrongful   expulsion  without  vio- 

lence— Measure  of  damages. 
30-33.  Same — ^Wrongful  expulsion  —  Damages — 
Measure     of — ^How     determined — Puni- 
tive, when  and  when  not  proper. 

84.  Same — ^Wrongful    act,    eonsequencea    of, 

carrier  presumed  to  know. 

85.  Evidence — Non-expert    testimony,    when 

admissible. 

86.  Same — ^Ticket,  value  as  evidence. 

87.  Failure  of  conductor  to  wear  badge  is 

not  defense. 

88.  Honest  mistake  is  not  defense. 

39.  Instruction,  when  erroneous. 

40.  Pleading — Complaint,  what  should  specify 

as  to  damages. 
41,42.  Questions    of    fact — ^Nervous    paroxysm, 
etc. — Manner,    bearing,    etc,    of    con- 
ductor. 
43.  Verdict — ^When  excessive. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
fPBRRED  TO,  etc.,  in:  Barrett  vs.  Market  St. 
B.  Co.»  81  Cal.  296,  298,  16  Am.  St.  Rep.  61, 
22  Pac.  Rep.  859,  6  L.  R.  A.  386  (construed  and 
applied);  Nye  vs.  Marysville  &  T.  C.  St.  R. 
Co.,  97  Cal.  461,  468,  82  Pae.  Rep.  530  (con- 
ctrued  and  applied);  Ames  vs.  Southern  Pac 
Co.,  141  Cal.  728,  732,  99  Am.  St  Rep.  98,  76 
Pao.  Rep.  810  (construed  and  applied);  Elliott 
vs.  Southern  Pac.  Co..  146  Cal.  441,  452,  79 
Pac.   Rep.   420    (construed   and   applied). 

As   to    duties   and   llabflltr   •<   cairlem    for 


wvonsfal  expulsion,  see  ante  8  2100  and  note. 

Am  to  ezpulsloa  for  refnsml  to  pay  fare,  see 
monoffraphio  note  by  Robert  Desty,  6  L.  R.  A. 
820. 

As  to  ejection  of  emtodlan  for  aon-paymeat 
of  clilldren's  fare,  see  monographic  note  by 
H.  P.  Farnham,  88  U  R.  A.  140,  141. 

Am  to  revalatioaa  of  street  railroad*,  see 
ante  9  508  and  note. 

Aa  to  rlfflit  of  earrier  to  eject  paMcniper  aad 
him  hmggngo  where  fare  is  refused,  or  ticket 
is  not  exhibited  or  surrendered,  see  ante  I  487 
and  note. 

a.     EXTREME    CARE    AND    DILIGENCE    Is 

required  of  carrier  in  seeing  that  after  ticket 
Is  taken  up  passengrer  is  provlaed  with  means 
of  continuing  his  Journey  to  destination. — 
Sloane  vs.  Southern  Cal.  R.  Co.,  Ill  CaL  668, 
687,  44  Pac  Rep.  820,  82  K  R.  A.  193. 

8.  EXPULSION  ON  BOARDING  TRAIN  FOR 
STATION  WHERE  NO  STOP  IS  MADE. — Fact 
that  passenger  has  been  carried  on  train  be- 
fore and  griven  transportation  to  point  which 
was  not  usual  stopplngr  place  does  not  griv* 
absolute  rigrht  to  transportation  where  car 
rier  suspends  or  discontinues  its  permissive 
use,  and  where  passengrer  is  notified  that  traia 
would  not  stop  at  station  to  which  he  desired 
to  go,  is  In  duty  bound  not  to  board  train, 
and  if  he  does  so  may  be  lawfully  ejected. — 
Wieland  vs.  Southern  Pac.  Co.  (CaL  July  24, 
1906),  1  CaL  App.  Dec.  258.  266. 

4,  IMPROPER  RETENTION  OF  l¥ORTH- 
LBSS  TICKET  cannot  impair  right  of  railroad 
company  to  prevent  passenger  from  riding 
without  payment  of  fare. — Elliott  vs.  Southern 
Pac  Go.  146  CaL  441,  462,  79  Pac  Rep.  420. 

5.  LANGUAGE  AND  CONDUCT  OF  PAS- 
SENGER  not  expressly  refusing  to  pay  fare, 
may  amount  to  refusal  to  comply  with  reason- 
able rule,  and  may  Justify  carrier  in  removing 
him  from  car. — Nye  vs.  Marysville  &  Y.  C.  SL 
R.  Co.,  97  CaL  461,  468,  82  Pac.  Rep.  630. 

e.  PASSENGER  IS  NOT  REQUIRED  TO 
QUESTION  act  of  conductor  in  taking  up  his 
Ucket,  but  has  right  to  assume  that  his  con- 
duct is  in  accordance  with  rules  of  company. 
-Sloane  vs.  Southern  CaL  R.  Co.,  Ill  Cal.  668, 
686,  44  Pac  Rep.  820,  82  L.  R.  A.  193. 

7.  PASSENGER  REFUSING  TO  PAY  EX^ 
TRA  CHARGE  made  under  regulations  of  car- 
rier for  seat  in  chair  car,  where  accommodations 
ware  such  that  he  could  have  seat  in  flrst- 
class  passenger  car.  as  his  ticket  entitled  him 
to,  may  be  expelled  from  chair  car. — Wright 
vs.  California  C.  R.  Co.,  78  CaL  860,  866,  20 
Pac  Rep.   740. 

8.  RIGHTS  IN  RELATION  TO  STOP-OVERS 
»Condactor*a  ticket  providing  that  "No  stop- 
over check  given  on  this  ticket,"  furnished  to 
passenger  upon  taking  up  second-class  limited 
ticket,  where  plaintift  left  train  at  station 
en  route  he  thereby  terminated  contract. — 
Drew  vs.  Central  Pac  R.  Co.,  61  Cal.  426,  429. 
See  Qulf,  C  &  S.  F.  R.  Co.  vs.  Henry,  84  Tex. 
678,  684,  19  8.  W.  Rep.  870.  16  L.  R.  A.  818; 
Roberts  vs.  Koehler,  12  Sawy.  C  C  266,  30 
Fed.  Rep.  94,  96. 

See  notes  41  Am.  Dec  479,  480;  46  Am.  Dea 
192,   198. 
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•»  WRONGFUIj  BXPULSION.— Carrier  Is 
ACTcr  liable  for  naavtliorlaed  or  wilful  or 
malicious  act  or  trespass  of  his  agrent. — Turner 
vs.  North  Beach  &  M.  R.  Co.,  84  CaL  694,  6»9. 

See  post  8  2338  and  note. 

10.  Act  of  carrier's  scrraiKty  while  acting 
within  scope  of  servant's  general  author! ty, 
to  receive  or  eject  passengers  is  chargeable 
to  carrier. — Kline  vs.  Central  Pao.  R.  Co.,  87 
Cal.  400,  406,  408,  99  Am.  Dec.  282.  See  Louis- 
ville &  N.  R.  Co.  vs.  Johnson,  108  Ala.  62,  66, 
19  So.  Rep.  61,  81  L.  R.  A.  872;  Kansas  City, 
Ft.  S.  &  G.  R.  Co.  vs.  Kelly,  36  Kan.  666,  668, 
69  Am.  Rep.  696,  14  Pao.  Rep.  178. 

See  notes  41  Am.  Dec.  477;  62  Am.  Dec.  886; 
82  Am.  Dec.  294;  2  Am.  Rep.  64;  8  Am.  St.  Rep. 
646;   7  Am.  St.  Rep.   246,   604. 

Compares  Goddard  vs.  Grand  T.  R.  Co.,  67 
Me.  202,  2  Am.  Rep.  89  (brakeman  authorized 
to  take  up  ticket,  did  so,  afterwards  denied 
he  had  taken  up  ticket,  and  assaulted  pas- 
senger). 

See  dedsloB  oa  second  appeal^  wherein 
court  says:  "The  theory  upon  which  plaintiff 
was  allowed  to  recover  rebuts  idea  that  there 
was  anything  wilful  or .  malicious  in  conduct 
of  defendant's  agent;  for  if  act  were  done 
through  malice  of  employee,  defendant  would 
not  be  liable.'* — Kline  vs.  Central  Pao.  R.  Co., 
89   CaL    687,   692. 

11.  FROM  COlflfBCTING  LINB— Wkea  Im- 
proper.— ^Where  limited  ticket  is  issued  to  pas- 
senger providing  thereon  that  it  will  not  be 
good  for  passage  after  nine  days  from  date 
of  sale,  and  which  was  presented  and  taken 
up  on  ninth  day  thereafter,  and  passenger  con- 
tinued Journey  upon  another  and  connecting 
line  subsequently,  and  was  illegally  ejected 
from  cars  of  connecting  line  on  refusing  to 
pay  fare  after  being  informed  that  time  had 
expired  upon  his  ticket,  held  that  contract  for 
carrying  plaintiff  on  first  and  connecting  lines 
required  only  that  he  present  himself  and 
commence  to  take  passage  at  any  time  within 
nine  days  from  date  of  sale  of  ticket,  and, 
this  being  done,  such  ticket  entitled  him  to 
through  continuous  passage. — Lundy  vs.  Cen- 
tral Pac.  R.  Co.,  66  Cal.  191,  193,  66  Am.  Rep. 
100,  4  Pac.   Rep.   1193. 

IS.  MARINE  PASSENGBR.— Refusal  to  take 
passenger  must  precede  sailing  of  ship;  after 
ship  puts  to  sea  it  is  too  late  to  take  excep- 
tions to  character  of  passenger,  or  to  his 
peculiar  position.  In  this  case  plaintiff  wished 
to  return  to  San  Francisco,  from  which  port 
he  was  banished  under  threat  of  penalty  of 
death  if  he  ever  returned.  Though  reason 
for  forcibly  placing  passenger  on  another  ship 
was  humane,  this  constitutes  extenuation  but 
not  Justification  in  law. — Pearson  vs.  Duane, 
71  U.  S.   (4  Wall.)   605.  bk.  18  L.  ed.  447. 

13.  TRESPASS  BT  PASSENGER  does  not 
necessarily  absolve  carrier  from  duty  of  ob- 
serving reasonable  care  and  prudence  in  eject- 
ing him  from  train. — Kline  vs.  Central  Pao. 
R.  Co.,  87  Cal.  400,  407,  99  Am.  Dec  282.  See 
Louisville  &  N.  R.  Co.  vs.  Johnson,  108  Ala. 
62,  66,  19  So.  Rep.  61,  81  L.  R.  A.  872;  Kansas 
City,  PL  S.  &  G.  R.  Co.  vs.  Kelly,  86  Kan.  666, 
668,  69  Am.  Rep.  696,  699,  14  Pao.  Rep.  178. 


See  notes  41  Am.  Dec.  476,  477;  82  Am.  Dec 
294;  2  Am.  St.  Rep.  646;  7  Am.  St.  Rep.  604; 
49  Am.  St.  Rep.  416,  418. 

1^  Althoogh  passeager  Is  WTongfnlly  on 
car.  If  trespass  is  an  accomplished  fact  before 
conductor  attempted  to  interfere,  passenger's 
entry  as  trespasser  did  not  directly  conduce 
to  injury  sustained,  but  was  only  remote  cause. 
— Kline  vs.  Central  Pac  R.  Co.,  87  CaL  400, 
407,   99  Am.   Dec   282. 

IB.  Tcader  of  reasoaable  sam  for  payment 
of  fare,  requiring  change,  is  not  deemed  re- 
fusal of  payment,  and  carrier  is  not  Justified 
In  expelling  passenger. — Barrett  vs.  Market 
St.  R.  Co.,  81  Cal.  296,  298,  16  Am.  SL  Rep.  61, 
82  Pac  Rep.  869,  6  Ij.  R.  A.  886. 

16.  Toacy  maaaer,  aad  bearing  of  condnctor 

may  be  equivalent  to  direct  use  of  force  and 
compulsion. — Kline  vs.  Central  Pac  R.  Co.,  87 
Cal.  400,  406,  99  Am.  Dec  282;  89  Cal.  687,  692. 
See  Kansas  City,  Ft  &  A  G.  R.  Co.  vs.  Kelly, 
86  Kan.  666,  668,  69  Am.  Rep.  696,  698,  699, 
14  Pac.  Rep.  172;  Benton  vs.  Chicago,  R.  L  & 
P.  R.  Co.,  66  Iowa  496,  602,  8  N.  W.  Rep. 
830;  New  Orleans,  J.  &  G.  N.  R.  Co.  vs.  Har- 
rison, 48  Miss.  112,  117,  12  Am.  Rep.  866,  862. 

HL     PLEADING  AND  PRACTICE. 

17.  ACTION  IN  TORT  or  on  the  case  will 
lie  to  recover  damages  for  wrong  expulsion. — 
Gorman  vs.  Southern  Pac  Co.,  97  Cal.  1,  6, 
38  Am.  St  Rep.  167.  81  Pac  Rep.   1112. 

18.  AetloB  for  wroagfal  expulsion  wltk 
force  aad  violence  is,  in  effect,  an  action  for 
tort  for  breach  of  duty. — Gorman  vs.  Southern 
Pac.  Co.,  97  CaL  1,  6,  83  Am.  St  Rep.  157,  81 
Pac.  Rep.  1112.  See  Pittsburgh,  C,  C.  A,  St 
L.  R.  Co.  vs.  Reynolds,  66  Ohio  St  370,  383, 
60  Am.  St  Rep.  706,  710,  46  N.  E.  Rep.  712; 
Northern  Pac  R.  Co.  vs.  Pauson,  70  Fed.  Rep. 
686,  688,  80  I4.  R.  A.  730. 

See  note  60  Am.  St  Rep.  262. 

Ifk  DAMAGES  FOR  TVRONGFUL  EXPUL- 
SION.— For  actual  damage  resulting  from 
wrongful  expulsion  carrier  is  always  liable. — 
Turner  vs.  North  Beach  &  M.  R.  Co..  84  Cal. 
694,  600;  Pleasants  vs.  North  Beach  &  M.  R. 
Co.,  84  CaL  686,  690;  Tarbell  vs.  Central  Pac 
R.  Co.,  84  Cal.  616;  Kline  vs.  Central  Pac  R. 
Co.,  87  CaL  400,  409,  99  Am.  Dec.  282.  See 
Qulgley  vs.  Central  Pac  R.  Co.,  6  Sawy.  C.  C 
107,  20  Fed.  Cas.  138. 

20.  The  amonnt  of  damages  for  vrroa^fBl 
expnlsloa  is  to  be  determined  by  Jury  in  the 
exercise  of  an  intelligent  and  reasonable  dls- 
oretion. — Sloane  vs.  Southern  CaL  R.  Co.,  Ill 
Cal.  668,  688,  44  Pac.  Rep.  820,  82  Ij.  R.  A.  193. 

21.  Carrier  Is  liable  In  damages  for  any 
tort  committed  by  his  agent  in  course  of  em- 
ploymeaty  although  act  is  done  wantonly  and 
recklessly  or  against  express  orders  of  prin- 
cipal.— Trabing  vs.  California  Nav.  &  Impr.  Co., 
121  CaL  137,  141,  68  Pac  Rep.  644.  See  Kline 
vs.  Central  Pac  R.  Co.,  87  CaL  409,  99  Am. 
Dec  282;  Wade  vs.  Thayer,  40  CaL  678,  686; 
Mendelsohn  vs.  Anaheim  L.  Co.,  40  Cal.  667, 
662;  GraybiU  vs.  De  Young,  140  Cal.  323,  329, 
78  Pac  Rep.  1067;  Qulgley  vs.  Central  Pac 
R.  Co.,  6  Sawy.  C.  C.  107,  113,  20  Fed.  Cas.  138; 
Lake  Shore  &  M.  S.  R.  Co.   vs.   Prentice,  147 
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U.  &  101,  bk.  ST  L^  •d.  fT.  It  Sup,  Ct.  Rep.  261. 
See  monoffraphle  notes  tS  Am.  Dee.  t86;  69  Am. 
St.  Rep,  60S. 

2S.  Direct  e<MUM^t*e>oca  of  itreasful  ez* 
pulsion. — Passenser  eirloted  from  car  ie  not 
required  to  so  to  nearest  dwelllns-house*  there 
to  remain  until  he  is  returned  to  his  home, 
or  to  station  at  which  he  entered  car.  If  cer- 
tain necessity  to  take  walk  was  imposed  be- 
cause of  expulsion.  In  order  to  avoid  more 
inconvenience  or  discomfort,  walk  became  di- 
rect consequence  of  expulsion  within  rule 
which  allows  damages  for  direct  consequence 
of  any  trespass. — Bland  va  Southern  Pao.  R. 
Co..  65  Cal.  626.  629,  4  Pac.  Hep.  672. 

28,  For  ejeetlnc  passenger  for  refvslnc  to 
pay  fare,  after  fare  is  once  paid,  carrier  will 
be  liable  in  damages. — Gorman  vs.  Southern 
Pac.  Co.,  97  CaL  1,  7,  S8  Am.  St.  Rep.  167,  61 
Pac   Rep.   1112. 


dantasee  are  not  allowed  in 
absence  of  proof  of  special  damage,  of  malice 
or  ill-will  or  wanton  or  violent  conduct  on 
part  of  defendant. — Pleasants  va  North  Beach 
ft  M.  R.  Co.,  64  CaL   686,  690. 

25.  Failure  of  carrier  to  perform  contract 
witktn  time  limit  gives  right  to  damages 
proximately  caused  by  such  breach. — Elliott 
vs.  Southern  Pac  Co.,  146  CaL  441,  447,  79  Pac 
Rep.  420. 

26.  Nervona  paroxysm  and  Injnry  to  kealtk 
resulting  from  indignity  and  humiliation  suf- 
fered by  passenger  wrongfully  ejected  from 
train  are  proper  elements  of  damage. — Sloane 
va  Southern  CaL  R.  Co.,  Ill  CaL  668,  683,  44 
Pac  Rep.  320,  82  Ij.  R.  A.  193. 

27.  Nominal  damagee. — ^Violation  of  rights 
by  wrongful  expulsion  from  car  entitles  to  at 
least  nominal  damages,  as  the  law  in  absence 
of  proof  of  actual  damage  will  presume  dam- 
ages, where  rights  of  plaintiff  have  been 
violated. — Pleasants  vs.  North  Beach  ft  M.  R. 
Co.,  84  CaL   686,  690. 

28.  Rcaletance  of  passenger. — Passenger  In- 
jured physically  while  being  forcibly  ejected 
from  car  for  non-payment  of  extra  charge 
for  seat  therein  cannot  claim  damages,  if 
force  used  was  necessary  to  overcome  his 
resistance. — ^Wright  va  California  Cent.  R.  Co., 
78  CaL  860,  866,  20  Pac  Rep.  740. 

29.  IN  IVRONOFUIi  BXPULSION  WITHOUT 
VIOLENCES  OR  INSUIiT,  and  from  which  no 
bodily  injury  results,  the  measure  of  damages 
is  the  cost  of  a  ticket  from  point  of  expulsion 
to  passenger's  destination,  together  with  an 
allowance  for  such  damages  as  actually  result 
from  loss  of  time. — Gorman  vs.  Southern  Pac 
Co.,  97  CaL  1,  6,  88  Am.  St.  Rep.  167,  81  Pac 
Rep.  1112. 

SOw  In  wrongfvl  expnlslon  vrlth  violence  or 
insult  and  abuse,  the  Jury,  in  addition  to  or- 
dinary damages,  may  award  compensatory 
damages  for  injured  feelings  and  indignity 
endured,  mental  suffering,  and  humiliation  of 
plaintiff. — Gorman  vs.  Southern  Pac  Co.,  97 
Cal.  1.  6,  88  Am.  St  Rep.  167,  81  Pac  Rep. 
1112. 

31.  Where  trespass  is  committed  from  wan- 
ton or  manclous  motives,  or  reckless  dlsr«« 
C.  C— 108. 


gard  of  the  rights  of  others,  or  under  circum- 
stances of  great  hardship  or  oppression,  the 
measure  and  amount  of  damages  are  matters 
for  the  Jury  alone. — Gorman  vs.  Southern  Pac. 
Co.,  97  CaL  1,  7,  88  Am.  St.  Rep.  167,  81  Pac. 
Rep.   1118. 

82.     Ponltlve  as  well  as  actnal  damages  are 

recoverable  in  an  action  on  the  case  for 
wrongful  expulsion  with  force  and  violence 
though  declaration  allege  a  contract  for  car- 
riage.^-Gorman  vs.  Southern  Pac.  Co.,  97  Cal. 
1,  6,  88  Am.  St.  Rep.  167,  31  Pac  Rep.  1112. 

88.  Criticism  of  rule  In  Gorman  vs.  Sonth- 
em  Pac  Co.,  97  CaL  1*  6,  88  Am.  St.  Rep.  167, 
81  Pac  Rep.  1112,  concerning  allowance  of 
punitive  or  vindictive  damages  for  wrongful 
expulsion  with  force  and  violence — Warner  vs. 
Southern  Pao.  Co.,  113  CaL  106,  117,  64  Am.  St. 
Rep.  827,  46  Pac  Rep.  187. 

84.  'Wrongful  act*  consequences  ofy  carrier 
presumed  to  know, — ^Natural  and  proximate 
consequences  of  wrongful  act  of  carrier  in 
ejecting  passenger,  carrier  is  presumed  to 
know  and  to  contemplate. — Sloane  vs.  South- 
ern CaL  R.  Co.,  Ill  CaL  668,  684,  44  Pac  Rep. 
820,  32  L..  R.  A.  198. 

85.  B  T I D  B  N  C  CS — Non-expert  testimony^ 
^rhen  admleslble, — ^Unless  It  can  be  said  that 
no  immediately  perceptible  evil  effects  could 
have  been  produced  from  injuries  received 
during  wrongful  expulsion,  non-expert  evi- 
dence is  admissible  as  to  consequences  pal- 
pable to  senses  immediately  following  every 
bodily  injury. — Bland  vs.  Southern  Psc  R.  Co., 
66  CaL  626,  628,  4  Pac  Rep.  672. 

88.  Ticket,  value  of  as  evidence*-— Conductor 
has  no  right  to  eject  passenger  without  first 
returning  his  ticket;  ticket  has  legal  value  as 
evidence  of  broken  contract  (dls.  op.). — Elliott 
va  Southern  Pac  Co.,  146  CaL  441,  454,  79  Pac. 
Rep.  420. 

87.  FAIIiURB  OF  CONDUCTOR  TO  HVTBAR 
BADGES  indicating  his  station,  as  required  un- 
der §  488  ante,  is  not  defense,  where  passenger 
recognized  conductor's  authority  and  complied 
with  order  to  leave  train  for  non-payment  of 
fare. — Cox  vs.  Los  Angeles  T.  R.,  109  Cal. 
100,  41  Pac  Rep.  794. 

88.  HONBST    BflSTAKB    IS    NO    DEFENSE] 

to  action  for  wrongful  expulsion. — Gorman  vs. 
Southern  Pac.  Co.,  97  CaL  1,  7,  33  Am.  St. 
Rep.  157,  81  Pac  Rep.  1112. 

811.  INSTRUCTION  OF  COURT  TO  JURT^ 
That  plalntlil  Is  entitled  to  verdict  where  con- 
ductor fails  to  wear  insignia  of  his  station, 
and  ejects  passenger  from  train,  is  erroneous. 
—Cox  vs.  Los  Angeles  T.  R.,  109  Cal.  100, 
41  Pac  Rep.  794. 

40.  PLBADING« — The  complaint  In  action 
for  damages  for  wrong  committed  by  carrier 
should  point  out  particulars  of  injuries  sus- 
tained, humiliation,  injuries  to  health,  etc., 
but  it  is  not  necessary  to  designate  particu- 
lar amount  of  damage  sustained  by  reason  of 
indignity  distinct  from  amount  sustained  from 
Injury  to  health. — Sloane  va  Southern  CaL  R. 
Co.,  Ill  CaL  668,  686,  44  Paa  Repu  820,  82  L. 
R.  A.  198. 

41*    ^^UBSTION  OF  FACT* — ^Nervous  parox- 
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rmnk  and  iBjmT  to  hcaltli  resulting  from  ln« 
diflrnlty  and  humiliation  suffered  by  passenger 
wrongrfully  ejected  from  train  are  questions  of 
fact. — Sloane  vs.  Southern  CaL  R.  Co.,  Ill  CaL 
«68,   683,  44  Pac.  Rep.  820,  82  L.  R.  A.  198. 

42.     Toney  maititery  and  bearing  of  condvctov 

while  ejecting  passenger  is  question  of  fact 
for  Jury  under  all  circumstances. — Kline  vs. 
Central  Pac.  R.  Co.,  87  Cal.  400,  405,  99  Anu 
Dec.  282,  39  CaL  687,  692.  See  Iowa.  Benton 
vs.  Chicago,  R.  I.  ft  P.  R.  Co.,  66  Iowa  496.  602, 
€  N.  W.  Rep.  830.  Kan.  Kansas  City,  Ft.  S. 
&  G.  R.  Co.  vs.  Kelly,  86  Kan.  665,  69  Am.  Rep. 
■596,  600,  14  Pac.  Rep.  178.    Bllaa.  New  Orleans, 


J.  ft  O.  N.  R.  Co.  vs.  Harrison,  48  Miss.  117,  13 
Am.  Rep.  866,  868. 

4S.  TBRDICT  FOR  DAHAGCS,  TTHEIV  EX- 
CBS  SrVB. — Where  passenger  was  ejected  from 
train  on  failure  and  refusal  to  make  payment 
in  gold  or  silver  coin  of  United  States  and 
where  he  tendered  to  conductor  legal  tender 
notes  instead,  and,  upon  trial  for  damasres, 
was  awarded  Judgrment  for  five  hundred  dol- 
lars, damages  were  held  to  he  excessive,  and 
that  unless  plaintiff  elects  to  take  Judgment 
for  one  hundred  dollars  new  trial  must  be 
granted. — Tarbell  vs.  Central  Pac.  R.  Co.,  S4 
Cal.  616,   628. 


§  2189.  PASSENOEB  WHO  HAS  NOT  PAID  FARE.  A  passenger  upon  a  rail- 
road train  who  has  not  paid  his  fare  before  entering  the  train,  if  he  has  been  afforded 
an  opportunity  to  do  so,  must,  upon  demand,  pay  ten  per  cent  in  addition  to  the 

regular  rate.  History:   Enacted  March  21,  1872. 

As   to   ejectlas  passenser  for  BOB-payment  of   fare,   ete.,   see   ante   |481   note   pars.   II-I69 
16-28,  and  I  488  note  pars.  8-16. 

§  2190.  FARE  NOT  PAYABLE  AFTEB  EJECTION.  After  having  ejected  a 
passenger,  a  carrier  has  no  right  to  require  the  payment  of  any  part  of  his  fare. 

History:   Enacted  March  21,  1872. 

As  to  ejeetlac  passenser  te  sencral  for  non-  belnir  cjeeted  from  train,   see  ante  |  487  not« 

payment    of    fare,    and    the    like,    see    ante  par.  26. 

1 2188.  As    to    passevKer**    rlffht    to    re-eatcr    train 

As  to  paMenser's  right  to  retain  ticket  after  after  ejectment,  see  ante  |  487  note  par.  18. 

§  2191.  OABBIEB'S  LIEN.  A  common  carrier  has  a  lien  upon  the  luggage  of 
a  passenger  for  the  payment  of  such  fare  as  he  is  entitled  to  from  him.  This  lien  is 
regulated  by  the  title  on  liens. 

History:  Enacted  March  21,  1872. 

As  to  liens  In  seneral  on  lu^rsragre  of  pas-  property  for  carriage,  etc.,  see  post  |  8051  and 

eensrer    carried    with    or    for    him,    see    post  note. 

If  2872-2913  and  notes.  As  to  lien  on  merchandise,  etc.,  for  freight* 

As   to   special   lien   on   articles   of   personal  see  ante  1 2144  and  note. 


ARTICLE  m. 

COl^tMON  CARRIERS  OF  PROPERTY. 


§  2194.  Liabilitj  of  inland  carriers  for  loss. 

§  2195.  When  exemptions  do  not  applj. 

§  2196.  Liability  for  delay. 

§  2197.  Liability  of  marine  carriera. 

S  2198.  Same.     [Acts  of  Congress.] 

S  2199.  Perils  of  lea,  what. 


S  2200.    Consignor  of  valuables  to  declare  their 

nature. 
9  2201.    Delivery  of  freight  beyond  usual  route. 
9  2202.    Proof  to  be  given  in  case  of  loss. 
9  2203.    Carrier's  services,  other  than  carriage 

and  delivery. 
9  2204.    Non-delivery— Sale,  when. 


§  2194.  LIABILIT7  OF  INLAND  OABRIEBS  FOB  LOSS.  Unless  the  con- 
signor accompanies  the  freight  and  retains  exclusive  control  thereof,  an  inland 
common  carrier  of  property  is  liable,  from  the  time  that  he  accepts  nntil  he  relieves 
himself  from  liability  pursuant  to  sections  twenty-one  hundred  and  eighteen  to 
twenty-one  hundred  and  twenty-two,  for  the  loss  or  injury  thereof  from  any  cause 
whatever,  except: 

1.  An  inherent  defect^  vice,  or  weakness,  or  a  spontaneous  action,  of  the  property 
itself; 
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2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this  state ; 

3.  The  act  of  the  law ;  or, 

4.  Any  irresistible  superhuman  cause. 

History:  Enacted  March  21, 1872. 


L    In  General. 

1.  Applied,  cited,  eonstrned,  referred  to,  etc. 

n.    Liability  of  Common  Carriers  and  Exemp- 
tions. 

2.  Carrier  as  insnrer — General  mle— Excep- 

tions. 
8.  Same — Liability  compared  with  that  of 
bailee. 

4.  Same — Ship-owner  as — ^Exceptions. 

5.  Same— Bule  when  ship-owner  retains  pos- 

session of  goods  shipped. 

6.  Carrier's   contract — ^Implied    legal    terms 

of. 

7.  Inherent     defect,     etc  —  When     carrier 

charged  with  notice. 
S.8.  Same— Liability  as  to  carriaea  of  live 
stock — Propensities  of  animals,  damage 
due  to. 
10.  Irresistible    superhuman    cause— Acts   of 
God,  definition  of. 
11-16.  Same — Specific  events,  acts  of  God. 

17.  Same — When  injury  not  unavoidable. 

18.  Same — ^Where  explosion  of  boiler  occurs 

— Proof  as  to  care,  effect  of« 

III.    Pleading  and  Practice. 

19.  Burden  of  proof-general  rule. 

20.  Same — ^Affirmative  defense,  what  is,  and 

proof  required  to  establish. 

21.  Same — As  to  injuries  sustained  by  fall  of 

elevator. 

22.  Damages — ^Value  as  measure  of. 

23.  Evidence— Unknown   cause,   proof  as   to 

loss  by,  does  not  excuse. 

24.  Pleading— When  liability  as  bailors  will 

not  be  examined. 

25.  Presumption — Rule  as  to. 

L     IN  GENERAL^ 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB« 
F1SRRS3D  TO9  etc..  In:  Palmer  vs.  Atchison, 
T.  &  &  F.  R.  Co.,  101  Cal.  187.  194  (oonstrued 
and  applied),  86  Pae.  Rep.  680. 

Am  to  ''act  of  God,**  what  constitutes,  see 
ante  §1511  note  pars.  2-16;  also  monosrraphle 
note  by  Robert  Desty,  11  L.  R.  A.  616. 

As  to  act  of  God  tm  excnso  for  delar,  see 
ante  1 1511  note  pars.  8-16.  and  monosrraphlc 
note  11  Am.  St.  Rep.  862,  864. 

Aa  to  burden  of  proof  thmt  looa  la  vrltbln 
exemption,  see  monographic  note  88  Am.  St. 
Rep.  121,  126. 

Aa  to  defenses  in  actions  for  loss  br  cnrrler» 
see  monographic  note  by  Robert  Desty,  11 
L.  R.  A.   616,   616. 

Aa  to  IncTltable  accident,  see  monographic 
note  by  Robert  Desty,  11  U  R.  A.  616. 

As  to  wben  Injury  !■  result  of  negligence 
and  not  of  inevitable  accident,  see  ante  8  2100 
and   note. 

As  to  UnbUlty  of  carrier  at  common  lawp 
see  monographic  note  7  Am.  R.  St  Corp.  Rep. 
881,  282. 

As  to  liability  for  acta  resulting  from  w 


llgence,   acts    of    God,    etc.,    see    monographic 
note  86  Am.  St.  Rep.  838,  840. 

As  to  liability  of  express  companies  as  car- 
riers, see  monographic  note  61  Am.  St.  Rep. 
879,   882-886. 

As  to  liability  for  CTcry  loss  not  occasioned 
by  act  of  God,  or  public  enemies,  see  mono- 
graphic note  27  Am.  Dec.  517. 

As  to  liability  for  loss  caused  by  a<;ts  of 
God,  see  ante  1 1611  note  pars.  2-15  and  mono- 
graphic note  11  Am.  St.  Rep.  862,  864. 

As  to  liability  for  loss  or  deterioration 
caused  by  delay,  see  post  I  2196  and  note; 
see  also  monographic  notes  11  Am.  St.  Rep. 
860,  861;  88  Am.  St.  Rep.  104. 

Aa  to  liability  of  conunon  carriers  for  losses 
not  within  exceptions  to  contract  or  arising 
from  acts  of  God,  public  enemies,  inherent 
defects,  etc.»  in  general,  see  monographic  notes 
42  Am.  Dec  497;  76  Am.  Dec  497,  498;  67  Am. 
Dec  701. 

As  to  UnUtation  of  carrier's  llabUlty  by 
special  contract,  see  ante  8  2174  and  note. 

As  to  linUtation  of  liability  by  notico,  see 
ante  8  2174  and  nota. 

Aa  to  loss  of  consignatent,  liability  for,  see 
monographic  note  61  Am.  St.  Rep.  880. 

Aa  to  right  of  comnM»n  carrier  to  llntit  liabil- 
ity, aa  insurer  of  property  intrusted  to  him, 
see  monographic  note  82  Am.  Dec  497-600. 

As  to  regulations  and  rules  governing  rail- 
roads aa  conunon  carriers,  see  ante  If  461 
subd.  11,  I  484  and  notes. 

Aa  to  riots,  mobsy  etc.,  aa  excuse  for  loss,  or 
delay  in  dellTcry,  see  monographic  note  11 
Am.  St.  Rep.  366. 

As  to  stoppage  of  freight  in  transitu,  see 
ante  I  2118  and  post  8f  8076-8080  and  notes. 

As  to  strikes  as  oxeuse  for  delay,  aee  post 
8  2196  and  note 

IL     LIABILITY      OF      COBiMON      CARRIERS 
AND  EXEMPTION& 

2.  CARRIER  IS  INSVRBR  OF  SAFETY  OF 
GOODS  intrusted  to  his  care,  and  is  respon- 
sible for  injuries  or  loss  resulting  from  acts 
of  another,  without  any  neglect  or  fault  on 
his  part,  except  such  aa  arise  from  acts  of 
God,  the  public  enemies.  Inherent  defect  of 
property  carried,  or  fault  of  party  complain- 
ing.— ^Hooper  vs.  Wells,  27  Cal.  11,  41,  85  Am. 
Dec  211;  Agnew  vs.  Steamer  Contra  Costa,  27 
Cal.  425,  429,  87  Am.  Dec.  87;  Bohannan  vs. 
Hammond,  42  CaL  227,  229.  See  Palmer  va 
Atchison,  T.  &  &  F.  R.  Co.,  101  CaL  187,  85 
Pac   Rep.   680. 

See  ante  8 1511  note  para.  8-16;  post  para. 
10-18  this  note. 

S.  Compared  vrith  liability  of  bailee. — Lia- 
bility of  bailee  is  for  loss  arising  from  neglect 
on  bailee's  part  or  on  part  of  his  agents,  and  in 
this  respect  is  distinguished  from  liability  of 
carrier  or  as  insurer  against  loss,  except  such 
aa  results  from  accident  or  other  unavoidable 
cause,  without  fault  on  his  part  or  on   part 
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of   hl8   agrents    (dls.    op.). — Hooper   vs.    Wells, 
17  CaL  11,  41.  86  Am.  Dec.  211. 

4.  Shlp-owaer  !•  Insnrery  like  common  car- 
rier, against  everything  but  perils  of  the  sea, 
which  are  events  falling:  within  meaning  of 
expressions  "act  of  Qod*'  and  "public  enemies." 
— Wilson  vs.  Cross,  S8  CaL  60,  70. 

B.  Contract  of  aflrelchtment. — Where  genm 
•ral  o^rner  retains  poosesaloay  command,  and 
navigation  of  ship  and  contracts  to  carry 
cargo  of  freight  for  future  voyage,  charter 
party  is  considered  mere  affreightment,  sound- 
ing in  covenant,  and  freighter  Is  not  clothed 
with  character  or  legal  responsibility  of 
ownership. — Kerry  vs.  Pacific  M.  Co.,  121  CaL 
664,  668,  66  Am.  SL  Rep.  66,  64  Pac.  Rep.  89. 

«.  CARRIER'S  CONTRACT— ImpUed  legal 
terms  of. — Law  requires  different  degrees  of 
care  appropriate  to  changing  circumstances 
as  well  while  goods  are  in  transit  as  after  they 
reach  destination;  yet  original  contract  Is  not 
changed  by  change  of  circumstances,  but  re- 
mains in  force  until  the  goods  are  delivered 
to  the  consignee,  or  until  they  are  lost  by 
some  cause  to  which  negligence  of  the  carrier 
did  not  contribute. — Wilson  vs.  California  C 
R.  Co.,  94  Cal.  166,  170,  29  Pac.  Rep.  861,  17 
U  R.  A.  686. 

7.  IlfHERlBNT  DEFECT  —  Wlicn  earrlctf 
charged  with  notice  of. — Carrier  Is  deemed  to 
have  notice  of  perishable  quality  of  goods 
shipped  where  character  of  goods  was  de- 
scribed in  bill  of  lading  and  marked  conspicu- 
ously on  car,  and  where  opportunity  was 
afforded  to  see  and  examine  contents  of  car. — 
Pierce  va  Southern  Pac.  Co.,  120  CaL  166,  164, 
166.  47  Pac.  Rep.  874,  62  Id.  802.  40  L.  R.  A.  860. 

8.  Carrier  of  live  stock  assumes  liability  of 
common  carrier^  subject  to  rule  relating  to  In- 
herent defect,  vice,  weakness,  or  spontaneous 
action  of  property  itself.  —  Oa.  Cooper  vs. 
Raleigh  &  G.  R.  Co.,  110  Oa.  669,  86  S.  E.  Rep. 
240.  Kan.  Kansas  P.  R.  Co.  vs.  Reynolds,  8 
Kan.  623;  Kansas  P.  R.  Co.  vs.  Nichols,  9  Kan. 
286,  12  Am.  Rep.  494.  Mass.  Evans  vs.  Fitch- 
burg  R.  Co.,  Ill  Mass.  142.  16  Am.  Rep.  19. 
Bllch.  Michigan  &  ft  N.  I.  R.  Co.  vs.  McDon- 
ough,  21  Mich.  165,  4  Am.  Rep.  466.  Neb. 
Chicago,  B.  &  Q.  R.  Co.  vs.  Williams,  61  Neb. 
608,  86  N.  W.  Rep.  882,  66  L.  R.  A.  289.  N.  Y. 
Clarke  vs.  Rochester  ft  S.  R.  Co.,  14  N.  Y.  670, 
67  Am.  Dec.  206;  Harris  vs.  Northern  L  R.  Co., 
20  N.  Y.   232. 

As  to  carriage  of  live  stocky  and  contracts 
limiting  liability  for  loss  or  Injnry,  see  ante 
If  2170,  2174  and  notes. 

9.  Where  canae  of  damage  unconnected  with 
condact  or  propensities  of  animals  carried, 
carrier  Is  subjected  to  ordinary  responsibility 
connected  with  his  vocation. — Agnew  vs. 
Steamer  Contra  Costa.  27  CaL  426,  429,  87  Am. 
Dec.    87. 

See  notes  98  Am.  Dec.  66;  97  Am.  Dec.  408. 
411;  2  Am.  St  Rep.  600;  87  Am.  St  Rep.  689. 

10.  IRRESISTIBLE  SUPERHUMAN  CAUSE, 
LOSS  DUB  TO. — "Acts  Of  Qod"  are  such  as 
could  not  happen  by  Intervention  of  man,  as 
storms,  lightnings,  and  tempests;  and  ex- 
pression excludes  the  Idea  of  human  agency. — 
Polack  vs.  Ploche,  86  CaL  416,  428,  96  Am.  Deo. 
116.  See  Chldester  vs.  Consolidated  D.  Co.,  69  CaL 


197,  208;  Odd  Fellows'  Hut.  A.  Assoc  vs. 
James,  68  CaL  698,  607,  49  Am.  Rep.  112;  Colt 
vs.  McMechen*  •  John.  (N.  Y.)  160,  6  Am.  Dec. 
200. 

See  par.  t  this  note;  also  monographic  notes 
86  Am.  Dec.  297;  97  Am.  Deo.  409. 

11*  Falling  of  tldo  Is  an  event  which  must 
have  been  anticipated,  and  against  which  pru- 
dence could  guard,  and  loss  caused  by  it  not 
due  to  act  of  Ood. — ^Bohannan  vs.  Hammond,  42 
Cal.  227,  280. 

See  note  86  Aol  St  Rep.  822. 

U.     Sadden  fallnre  of  wind  Is  act  of  Qod« — 

Colt  vs.  McMechen,  •  John.  (N.  Y.)  160.  6  Am. 
Dec  200. 


1&     Fire  at  sea. — Carrier  Is  not  exempt  for 

loss  of  goods  by   fire   at  sea. — ^Hale   vs.  New 
Jersey  Steam  Nav.   Co.,   16   Conn.   639,  89   Am. 
Dec    898.     Sea   Patton    vs.    Magrath,    Dud.   L^ 
(a  C.)  169,  81  Am.  Dec  662. 
See  monographic  note  81  Aol  Dec.  654>666. 

14.  Jettison  at  sea  to  prevent  vessel  from 
foundering  and  to  preserve  lives  of  crew  Is 
loss  by  act  of  Qod,  although  It  is  accomplished 
by  immediate  agency  of  man. — Price  vs.  Harts- 
horn, 44  N.  Y.  94,  4  Am.  Rep.  €46. 

See  ante  I  8040. 

Iff,  flnow-stonn  on  lines  of  eonnectlng  car- 
rier, causing  delay  in  transmission  of  freight, 
and  injuries  therefrom.  Is  act  of  God,  or  event 
arising  from  superhuman  cause,  and  carrier  Is 
not  liable. — ^Palmer  vs.  Atchison.  T.  ft  a  F.  R. 
Co.,  101  CaL  187,  196,  86  Pac  Rep.  680. 

10.  Striking  on  rock  not  known  to  master 
of  vessel  would  be  act  of  God,  or  unavoidable 
accident,  and  carrier  would  not  be  liable  for 
loss. — Williams  vs.  Grant,  1  Conn.  487,  7  Am. 
Dec  286. 


17.  Injvry  not  nnavoldablc. — Injnry  Is  not 
inlt  of  vnavoldnble  accident  or  Inevitable 
casualty,  but  of  negligence,  where  evidence 
shows  that  one  man  was  employed  by  defend- 
ant to  operate  car  where  two  should  be  In 
charge. — Redfleld  vs.  Oakland  C.  St.  R.  Co., 
110  CaL  277,  291,  42  Pac  Rep.  822. 

la  Where  explosion  resnlts  on  steamhoat 
racing  ^irlth  another  and  canaea  InJnry  to 
freight,  proof  that  extraordinary  care  waa 
used  would  prove  simply  that  explosion  oc- 
curred in  spite  of  it,  but  would  throw  no  light 
upon  question  whether  It  did  or  did  not  result 
acto  DeL — Agnew  vs.  Steamer  Contra  Costa» 
27  CaL  426,  480,  87  Am.  Dec  87. 

IIL     PLEADING  AND  PRACTICE. 

la  BURDEN  OF  PROOF, — When  loss  oc- 
curs, burden  of  proof  Is  upon  carrier  to  show- 
loss  resulted  either  from  act  of  God,  public 
enemy,  or  fault  of  party  suffering  loss. — Bo- 
hannan  vs.  Hammond,  42  CaL  227,  229. 

90.  Aillrmatlve  defense. — ^After  proof  of  In- 
jury caused  by  carrier's  acts,  presumption  la 
that  It  was  result  of  some  negligence  upon 
carrier's  part,  who.  If  he  would  absolve  him- 
self from  liability,  must  show  that  injury  re- 
sulted from  some  unavoidable  accident,  or 
from  some  cause  beyond  power  of  human 
care  or  foresight  to  prevent,  and  such  de- 
fense is  affirmative  on  his  part,  which,  under 
ruling  as  to  bvrden  of  proof,  he  is  required  to 
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establish  by  preponderance  of  eTtdence  as  In 
any  other  affirmative  defense. — Bush  vs.  Bar- 
nett.  96  Cal.  202,  208,  81  Pac.  Rep.  2. 

SI.  Burden  Is  om  defendant  to  prove  that 
Injury  sustained  on  defendant's  elevator  was 
caused  by  inevitable  casualty,  for  which  law 
Imposed  on  him  no  responsibility,  or  by  estab* 
Ilshins  any  fact  which  relieved  him  of  responsl* 
bility.— Treadwell  vs.  Whittler,  80  Cal.  574, 
683,  18  Am.  St.  Rep.  176,  82  Pac.  Rep.  866,  6 
tt.  R.  A.  498.  See  Craig:  vs.  Childress,  Peck 
<Tenn.)  270,  14  Am.  Dec.  751. 


MCIASURB  OF  DAHAOBS— Talne  as  to. 

—Liability  of  common  carrier  of  merchandise 
In  case  of  loss  or  injury  is  measured  by  value 
of  merchandise  in  any  event  except  for  some 
Inherent  weakness,  defect,  or  vice,  or  from 
plaintiff's  action  on  property  itself,  or  act  of 
public  enemy,  or  act  of  Ood,  or  any  irresistible 
superhuman   cause.— Palmer   vs.   Atchison,   T. 


A  S.  F.  R.  Co.,  101  Cal  187,  188,  85  Pac.  Repu 
680. 

2S,  BVIDBlirCB.— Proof  tkat  loss  oecnrred 
from  unknown  cause  does  not  excuse  carrier. 
— Turney  vs.  Wilson,  7  Yerg,  (Tenn.)  840,  27 
Am.  Dec  515. 

24.  PLBADINCk  —  Wkere  defendants  are 
sued  as  Gonunon  earrlers  their  liability  as 
bailors  without  hire-  will  not  be  examined 
Into  in  same  action. — Fay  vs.  Steamer  New 
World.   1   Cal.   848.   850. 

9S.  PRBSUMPTION. — Law  presumes  asalnst 
eommon  carrier  in  every  ease  except  It  be 
made  to  appear  that  injury  complained  of 
could  not  have  happened  by  intervention  of 
human  means. — Aernew  vs.  Steamer  Contra 
Costa,  27  Cal.  426,  481.  87  Am.  Dec.  87. 

See  monosrraphio  notes  92  Am.  Dec  56;  87 
Am.  Dec  408,  411;  2  AnL  St.  Rep.  600;  87  Arl 
St.  Rep.  €89. 


§  2195.  WHEN  EXEMPTIONS  DO  NOT  APPLY.  A  common  carrier  is  liable, 
even  in  the  cases  excepted  by  the  last  section,  if  his  want  of  ordinary  care  exposes 
the  property  to  the  cause  of  the  loss. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  414.  held  nnconstitutioiial,  see  hlstory» 
M  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
ch.  CDLV,  p.  615. 

§  2196.  LIABILITY  FOB  DELAY.  A  common  carrier  is  liable  for  delay  only 
when  it  is  caused  by  his  want  of  ordinary  care  and  diligence. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Ck>de  Amdts., 
1873-4,  p.  251. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Carrier  may  choose  between  routes,  when. 

3.  Carrier  liable  for  loss  caused  by  delay,  etc 

4.  Same — ^Want  of  ordinary  care  and  diligence. 

5.  Railroad  company  should  inform  shipper  of 

probable  detention,  when. 
6,  7.  Strikes — Excuse  for  failure  or  delay  in  de- 
livery. 
8.  Pleading  and  practice — General   allegation 
as  to  failure  to  deliver,  sufQciency. 

1.  APPIilBD,  CITEDy  CONSTRUBD,  RES- 
FKRRED  TO,  etc.,  !n:  Palmer  vs.  Atchison,  T. 
&  a  F.  R.  Co.,  101  Cal.  187.  193,  86  Pac.  Rep. 
€80  (applied). 

Am  to  delays  caiuicd  by  ■trikes,  see  ante 
I  2194  and  note. 

Aa  to  dcllTery  of  sooda  to  eoitneetlnc  car- 
liery  or  shipment  beyond  usual  route,  see 
post  I  2201  and  note. 

Aa  to  doty  of  carrier  in  choice  of  rovtcaf 
see  ante  S  2100  and  note. 

Aa  to  liability  of  common  carriera  for  de- 
lay, see  monogrraphic  note  88  Am.  8t.  Rep.  104. 

8.  CARRIER  MAT  CHOOSB  BBSTWEBN 
ROUTES  without  incurriniT  increased  liability, 
if  there  are  no  special  reasons  which  make  the 
route  chosen  unsafe. — Pierce  vs.  Southern  Pac 
Co..  120  Cal.  156.  164.  47  Pac.  Rep.  874,  62  Id. 
302,  40  Ij.  R.  A.  350. 

8.  CARRIERS  lAABljVi  —  For  loaa  occa- 
aloaed  by  Improper  detention  and  deviation 
from  usual  route. — Ord  vs.  Steamer  Uncle  Sam, 
18  Cal.  369,  371;  Pierce  vs.  Southern  Pac.  Co., 


120  CaL  166,  164,  47  Pac.  Rep.  874.  68  Id.  302, 
40  Lb  R.  A.  830. 

4.     l¥ant    of    ordinary    care    and    dlllsrenee 

alone  makes  the  carrier  responsible  for  delay; 
where  produced  by  other  causes  carrier  is  re- 
lieved from  liability. — Palmer  vs.  Atchison,  T. 
&  a  F.  R.  Co.,  101  CaL  187,  193,  85  Pac.  Rep. 
630. 

B.  RAILROAD  COMPAIVT  RECBIVINO 
FRBI6HT  FOR  TRANSPORTATION  OVBR 
ITS  OWN  AND  CONNECTING  LINES,  which 
for  some  reason  known  to  carrier  and  not 
known  to  shipper  Is  liable  to  detention  be- 
yond usual  time  occupied  In  transit,  shotMd 
Inform  shipper  of  such  fact  and  of  possibility 
of  such  detention. — Palmer  vs.  Atchison,  T.  & 
8.  F.  R.  Co.,  101  CaL  187,  191,  86  Pao.  Rep. 
630. 


d.  STRIKISS.  —  Wliere  carriera  are 
Tented  by  mob  violence,  which  they  could 
not  by  any  reasonable  efforts  overcome,  from 
performing:  their  contract  as  such  carriers,  and 
where  there  is  no  default  or  negrllerence  upon 
the  part  of  carrier  for  delay  in  delivery  of 
freigrht.  carrier  is  excused  as  other  carriers 
are  excused  for  delay  in  delivering:  groods  by 
unavoidable  accident  or  by  acts  of  God. — 
Plttsburgrh.  Ft.  W.  A  C.  R.  Co.  vs.  Hazen.  84 
IlL  86,  26  Am.  Rep.  422;  Plttsburgrh,  C.  &  St. 
Ii.  &  W.  R.  Co.  vs.  Hollo  well,  65  Ind.  188,  38 
Am.  Rep.  63;  Lake  Shore  A  M.  S.  R.  Co.,  vs. 
Bennett,  89  Ind.  457;  Gelsmer  vs.  Lake  Shore 
&  M.  S.  R.  Co.,  102  N.  T.  663,  66  Am.  St.  Rep. 
837,  7  N.  E.  Rep.  828. 
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See  monographic  note  by  B.  A.  Rich,  85 
r..  R.  A.  623-632. 

As  to  liability  for  dekiy  eavaed  by  atrlkesy 
rlotoy  ctcy  see  ante  2194  and  note. 

7.  Compare  I  Rule  laid  down  in  earlier  cases 
as  to  delay  caused  by  strikes. — ^Read  vs.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  60  Mo.  199;  Black- 
stock  vs.  New  York  ft  E.  R.  Co..  20  N.  T.  48; 
Lewis  vs.  Ludwlck,  •  Cold.  (Tenn.)  868,  98 
Am.  Dec.   464. 


8.  PLBADIlfG  AND  FRAOnCE.  — In 
■eneo  of  special  demnrrery  plaintiff  is  not  re- 
quired to  specify  what  is  reasonable  time  for 
transportation  of  ffoods  between  two  points, 
and  ireneral  alleiration  of  failure  to  transport 
and  deliver  within  reasonable  time  is  sufficient 
In  absence  of  specific  objection  thereto.— 
Palmer  v&  Atchison.  T.  A  a  F.  R.  Co.*  101 
CaL  187,  189,  86  Pac.  Rep.  680. 


§  2197.    LIABILIT7  OF  HABINE  GABBIER.    A  marine  carrier  is  liable  in  like 
manner  as  an  inland  carrier,  except  for  loss  or  injury  caused  by  the  perils  of  the  sea 
or  fire.  History:     Enacted  March  21,  1872. 

loadiniT  and  unloadinir  of  vessel  were  done 
under  direction  of  master,  who  had  entire 
chariTo  and  command  of  ship,  and  where  plain- 
tiff was  to  pay  freight  at  fixed  rates  when 
cariTo  was  delivered. — Kerry  vs.  Pacific  M.  Co., 
121  Cal.  664,  668,  66  Am.  St.  Rep.  66,  64  Pac 
Repb  89. 


As  to  eharter  party,  see  ante  1 1969  and  note. 
As  to  liability  of  Inland  carriers  In  general, 

see  ante  f  |  2096,  2100,  2168,  2194  and  notes. 

As  to  perils  of  the  sea,  see  ante  |  2194  and 
post  I  2199  and  notes. 

Implied  liability  of  marine  carrier  for  injury 
resulting  from  negrli^rence  of  carrier  of  mer* 
chandlse    arises    where    evidence    shows    that 


§2198.    SAME.    [ACTS  OF  CONOBESS.]     The  liability  of  a  common  carrier 
by  sea  is  further  regulated  by  acts  of  Congress. 

History:   Enacted  March  21,  1872. 


As  to  acts  of  Congress  rcvnlatlns  liability 
of  marine  earrlcrsy  see  ante  ||  1611,  2088  and 
notes. 

As  to  what  Is  known  as  'The  Barter  Act,'' 

providlnfiT  for  exemptions  for  liability  for  dam- 
ages on  account  of  marine  loss,  dangrers  of  sea. 


acts  of  Ood,  etc.,  see  act  of  February  IS,  1898, 
I    8,  27  Stats,  at  U  446. 

As  to  the  restriction  of  Uablllty  by  a  statute 

under  act  of  Congress  relating  to  the  limita- 
tion of  liability  of  marine  carriers,  see  mono- 
graphic note  by  Robert  Desty,  10  I*  R.  A.  420. 


§2199.    PEBILS  OF  SEA,  WHAT.     Perils  of  the  sea  are  from: 

1.  Storms  and  waves; 

2.  Bocks,  shoals,  and  rapids; 

3.  Other  obstacles,  though  of  human  origin; 

4.  Changes  of  climate; 

5.  The  confinement  necessary  at  sea; 

6.  Animals  peculiar  to  the  sea ;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  conatraed,  referred  to,  etc. 

2.  Construction — Bursting  of  boiler  in  ship  not 

danger  peculiar  to  sea  within  meaning  of 
section. 

8.  Marine  carriers  required  to  know  and  avoid 

dangers  of  sea. 
4, 5.  Perils  of  sea,  what  are— Dangers  of  rivers. 

1.  APPI^IESD,  CITESD,  CONSTRUKD,  RB- 
FERRBD  TO,  etc.»  in:  Miller  vs.  California 
Ins.  Co..  76  Cal.  145.  147,  148.  9  Am.  St.  Rep. 
184.  18  Pac.  Rep.  165  (construed). 

As  to  acts  of  God,  see  ante  1 1511  note  pars. 
2-16  and  I  2194  and  note. 

As  to  effect  of  partlcnlar  stipulations  In 
bills  of  ladlas  qualifylngr  liability  for  injuries 
caused  by  "danglers  of  the  sea,"  see  mono- 
ffraphio  note  88  Am.  Dec.  424,  426. 

As  to  loss  resaltlmir  from  derlatloa  from 
route,  see  ante  |  2104  and  note. 

9.  CONSTRUCTION.— Bvrstlnc   of   boiler   la 


sblp  at  sea  Is  not  a  dangrer  peculiar  to  the  sea 
within  meaning  of  this  section. — Miller  ts. 
California  Ins.  Co..  76  Cal.  146,  147,  9  Am.  St. 
Rep.  184,  18  Pac.  Rep.  166. 

As  to  perils  of  sea,"  see  par.  4  this  not«; 
also  monographic  notes  41  Am.  Dec  281;  f 
Am.  St.  Rep.  187;  80  Am.  St.  Rep.  639. 

S.  MARINB  CARRIERS  MUST  K^O^IT  AND 
AVOID  DANGERS  OF  NAVIGATION,  such  as 
currents,  rocks,  sawyers  longr  fixed,  whirl- 
pools, etc.,  and  should  possess  kno-wledye 
which  Is  necessary  to  avoid  the  dang-era  they 
threaten. — Cralgr  vs.  Childress,  1  Peck  (Tenn.) 
270,  14  Am.  Dec.  761. 

4.  PERILS  OF  THE  SEA  are  events  falling 
within  meaning  of  one  of  the  expressions  ''act 
of  Ood"  and  public  enemies. — ^Wilson  vs.  Cross, 
88  CaL  80,  70. 

See  par.  2  this  note. 

9m    Dampers  of  rivers  signify  natural   aool« 
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dents    Incident   to   river   navlgratlon,    and   not      vs.  Pitcher,  t  Stew,  ft  P.   (Ala.)   186,  24  Axn» 
such  as  skill  and  foresight  could  avoid.— Jones      Dec  716. 

§  2200.  CONSIGNOR  OF  VALUABLES  TO  DEOLAKE  THEIR  NATURE.  A 
common  carrier  of  gold,  silver,  platina,  or  precious  stones,  or  of  imitations  thereof, 
in  a  manufactured  or  unmanufactured  state ;  of  timepieces  of  any  description ;  of 
negotiable  paper  of  other  valuable  writings ;  of  pictures,  glass,  or  chinaware ;  of 
statuary,  silk,  or  laces;  or  of  plated  ware  of  any  kind,  is  not  liable  for  more  than 
fifty  dollars  upon  the  loss  or  injury  of  any  one  package  of  such  articles,  unless  he 
has  notice,  upon  his  receipt  thereof,  by  mark  upon  the  package  or  otherwise,  of  the 
nature  of  the  freight;  nor  is  such  carrier  liable  upon  any  package  carried  for 
more  than  the  value  of  the  articles  named  in  the  receipt  or  the  bill  of  lading. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  251. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Carrier's  right  to  be  informed  of  true  value. 

3.  Limitation  as  to  value,  effect  of. 
4,5*  Settlement  on  basis  of  stated  value,  when 

binding. 

1.  APPI.IXSD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.»  in:  Scammon  v&  Wells,  84 
Cal.  811,  818,  24  Pac  Rep.  284  (construed  and 
applied);  Michalltschke  vs.  Wells,  118  Cal.  688, 
689,  60  Pac.  Rep.  847  (referred  to  In  construc- 
tion of  12176). 

Am  to  llablUtr  for  loss  of  letters,  etc.*  see 
ante  |  2177  and  note. 

Aa  to  stlpolatloma  of  value  aa  limiting  lla« 
bllltr,  see  ante  |  2176  and  note  pars.  12-19. 

8.  CARRIKR  HAS  RIGHT  TO  BS3  TRUIiY 
INFORMEID    AS    TO    VALUSS    OF    PROPBRTY 

or  treasure  in  order  to  estimate  risk  and  de- 
termine the  care  which  should  be  exercised  in 
protection  of  property  to  save  himself  from 
loss. — Scammon  vs.  Wells,  84  Cal.  Sll,  814,  24 
Pac.  Rep.  284. 

S.  LIMITATION  AS  TO  TALUB  has  no  ten- 
dency to  exempt  from  liability  for  negrligrende. 
^-Pierce  va.   Southern   Pac.  Co.,   120   CaL   156, 


166,  47  Pao.  Rep.  874,  62  Id.   802,   40  L.  R.  A. 
850. 

4.  SETTIiBMBNT  ON  BASIS  OF  STATBD 
VAXITB. — ^Wbere  shipper  of  irold-dnst  iiiider« 
estlnated  valve  thereof  upon  delivery  to  car- 
rier in  order  to  obtain  advantage  of  lesser  rate 
of  carriagre,  carrier  not  knowing:  true  value  of 
treasure,  and  where  after  loss  of  treasure  by 
robbery  agent  of  ahipper  accepted  from  car- 
rier, in  satisfaction  of  shipper's  claim,  amount 
equivalent  to  value  placed  upon  treasure  by 
shipper,  such  settlement  made  by  authority  of 
shipper  is  bindlnfir. — Scammon  vs.  Wells,  84 
Cal.  811,  314.  24  Pac.  Rep.  284.  See  Dyer  vs. 
Great  N.  R.  Co.,  51  Minn.  846,  348,  88  Am.  St. 
Rep.  606,  53  N.  W.  Rep.  714. 

See  also  note  24  Am.  St.  Rep.  229. 

B.  In  ease  of  loss  of  treasure^  and  settle- 
ment therefor  with  shipper's  airent,  shipper 
cannot  afterwards  recover  from  carrier  differ- 
ence between  value  origrlnally  placed  upon 
treasure  and  its  true  value. — Scammon  vs. 
Wells.  84  Cal.  811,  814,  24  Pac.  Rep.  284.  See 
Michalltschke  vs.  Wells,  118  Cal.  688,  689,  50 
Pac  Rep.  487. 


§  2201.  DELIVERY  OF  FBEIOHT  BEYOND  USUAL  ROUTE.  If  a  common 
carrier  accepts  freight  for  a  place  beyond  his  usual  route,  he  must,  unless  he  stip- 
ulates otherwise,  deliver  it  at  the  end  of  his  route  in  that  direction  to  some  other 
competent  carrier  carryingto  the  place  of  address,  or  connected  with  those  who 
thus  carry,  and  his  liability  ceases  upon  making  such  delivery. 

History:   Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  eto. 

2.  As  to  discrimination  between  connecting  car- 

riers. 
IL    Liability  as  to  Connecting  Carrier  in  Ab- 
sence of  Special  Agreement. 

8, 4.  American  rule — English  mle. 

5.  Liability  of  carrier — ^Limitation  of. 
6,7.  Same — Theory  of — When  liability  ceases. 

in.    Special  Agreement  as  Affecting  Liability. 

S.  Contract   to    "forward   and   deliver/'   con* 

struction  of. 
9.  Contract    to    carry    by    "passenger    train 

service,"  etc. 
10.  Carrier  liable  over  whole  route,  when. 


11.  Common  carrier — ^When  bound  to  forward 

to  destination — ^Implied  contract. 

12.  Same^May  contract  to  carry  over  connect- 

ing lines. 

13.  Same — When  liable  for  loss. 

14.  Same — ^Extension  of  liability,  how  effected. 

15.  Entire  contract — ^Violation  of. 

16.  "Forward" — Meaning   of — Context   of  con- 

tract as  bearing  upon. 

17.  Bailway  passenger  tickets  issued  to  place 

beyond  company's  line — Effect  of. 

IV.    Pleading  and  Practice. 

18.  Burden  of  proof — ^Defense. 

19.  Where  several  connecting  lines — Becovery, 

basis  of. 

20.  Nature  of  contract — Question  of  fact. 


1 2201      <i7ao) 


AGRBIDMBNT  AFFBCTING  LIABULITT. 


[DiT.  in,  pt.  rv. 


L     IN  OENBRAU 

1.  AFPLDCD,  CTTBD,  CONSTRUSD,  Rn« 
FBRRBD  TOy  etc.»  In:  Dresbach  vs.  California 
Pac  R.  Co.,  67  Cal.  462,  468  (construed  and 
applied);  Colfax  Mt.  F.  Co.  vs.  Southern 
Pac.  Co.  (Cal.  Oct.  4,  1896).  46  Pac  Rep.  668, 
669  (construed  and  applied),  but  see  decision 
reverslnflT  department  decision.  Palmer  vs. 
Atchison,  T.  &  S.  F.  R.  Co..  101  Cal.  187,  195 
(construed  and  applied),  86  Pac  Rep.  630; 
Colfax  Mt.  F.  Co.  vs.  Southern  Pac.  Co.,  118 
Cal.  648,  653,  cited  on  pagre  65S  erroneously 
as  f  2101  (construed  and  applied),  correctly 
cited  In  60  Pac.  Rep.  776,  40  L.  R.  A.  78. 

As  to  limitation  of  Initial  eanrler's  llabUlty 
to  Its  own  lines,  see  monographic  note  7  Am. 
R.  &  Corp.  Rep.  820-828. 

As  to  nciTllKence  of  eommon  cnnlero  fa  mem* 
oral,  see  ante  |  2114  and  note. 

2.  AS  TO  DISGRIMIlfATIOlf  BBTWBBir 
CONNECTING  CARRIBRS,  and  bearlnfiT  of  Inter- 
State  commerce  acts  thereupon,  seo  Kentucky 
ft  I.  Brldgre  Co.  vs.  Louisville  &  N.  R.  Co.,  87 
Fed.  Rep.  667,  8  L.  R.  A.  289. 

IL  LIABILITY  AS  TO  CONNECTINO  CAR- 
RIERS IN  ABSENCE  OF  SPECIAL 
AGREEMENT. 

S.  AMERICAN  RULB.— Majority  of  Ameri- 
can decisions  hold  agralnst  English  doctrine  as 
tinjust  to  carrier  and  as  unnecessary  upon 
grounds  of  public  policy,  and  assert  true  rule 
to  be  that.  In  absence  of  any  contract  except 
such  as  Is  Implied  from  acceptance  of  goods 
for  carriage,  obligation  of  carrier  extends  only 
to  end  of  his  route,  and  proper  delivery  there 
to  next  succeeding  carrier  to  further  or  com- 
plete carriage;  and.  In  order  to  be  bound  fur- 
ther, positive  agreement,  either  express  or  im- 
plied, Is  necessary. — Cavallaro  vs.  Texas  & 
P.  R.  Co.,  110  Cal.  848,  364.  68  AnL  St.  Rep.  94, 
42  Pac.  Rep.  918. 

4.  ENGLISH  RULE. — ^When  carrier  accepts 
for  carriage  goods  directed  to  distance  beyond 
Its  own  route,  under  English  law,  carrier  as- 
sumes by  act  of  acceptance.  In  absence  of  any 
express  contract  on  subject  to  the  contrary, 
obligation  to  transport  goods  to  destination, 
and  becomes  exclusively  responsible  for  car- 
riage and  safety  of  goods.  No  matter  by 
whom  goods  are  lost,  first  carrier  can  be  sued 
by  aggrieved  party,  and  any  attempt  to  hold 
subsequent  or  connecting  carrier  liable  must, 
notwithstanding  loss  may  have  occurred 
through  connecting  carrier's  negligence,  fall 
for  want  of  privity  of  contract  between  such 
carrier  and  Insured  party. — ^Muschamp  vs.  Lan- 
caster etc.  R.  Co.,  8  Mees.  A  W.  421.  Stated 
substantially  as  above  In  Cavallaro  vs.  Texas 
&  P.  R.  Co..  110  Cal.  348,  864,  68  Am.  St.  Rep. 
94,  42  Pac.  Rep.  918. 

5.  LIABILITY  OF  CARRIER  USING  CON- 
NECTING CARRIERS  beyond  usual  route.  In 
absence  of  special  agreement  or  stipulation, 
ceases  upon  delivery  of  freight  to  some  other 
competent  carrier  carrying  to  place  of  ad- 
dress or  connected  with  those  who  thus  carry. 
— Palmer  vs.  Atchison,  T.  &  S.  F.  R.  Co..  101 
Cal.  187.  194.  86  Pac.  Rep.  630;  Colfax  Mt.  F. 
Co.  vs.  Southern  Pac.  Co..  118  Cal.  648,  661, 
60  Pac.  Rep.  775,  40  L.  R.  A.  78. 


C  Theory  upon  whleh  eomneeiimm  ennrler 
to  bold  liable  for  default  or  misfeasance  to 
owner  is  based  upon  ground  that  receiving 
carrier  is  agent  of  owner  to  forward  and 
deliver  to  next  succeeding  or  connecting  car- 
rier, and  in  turn  becomes  agent  of  principal 
and  subagent  of  first  agent,  hence  liable. — 
Cavallaro  vs.  Texas  ft  P.  R.  Co.,  110  Cal.  348, 
866,  69  Am.  St  Rep.  94,  48  Pac  Hep.  918. 

7>    LlabUlty  of  common  carrier  ecnseo  when 

it  carries  goods  to  end  of  its  own  route  and 
delivers  them  in  safety  to  connecting  carrier. 
— Dresbach  vs.  California  Pac  R.  Co.,  57  CaL 
462.  468. 

IIL     SPECIAL  AGREEMENT  AS  AFFECTING 

LIABILITY. 

8.  CONTRACT  TO  ^FORWARD  AND  DE- 
LITER." — Fact  that  defendant  made  various 
public  conveyances  its  messengers  for  trans- 
porting treasure,  traveling  part  of  way  by 
stage,  part  by  steam  tug  and  lighters,  and  part 
by  ocean  steamer,  makes  no  difference  as  to 
liability  under  contract  "to  forward  to  desti- 
nation and  deliver  to  addressee." — ^Hooper  vs. 
Wells,  87  Cal.  11»  80,  86  Am.  Dec  811.  Bee 
Ala.  Alabama  G.  8.  R.  Co.  vs.  Thomas,  89 
Ala.  894,  802,  18  Am.  St.  Rep.  119.  123,  7 
So.  Rep.  762.  Colo.  Overland  M.  A  E.  Co.  vs. 
Carroll,  7  Colo.  43,  60,  1  Pac.  Rep.  682.  N.  T. 
Johnson  vs.  New  York  C.  T.  Co.,  83  N.  Y.  610. 
88  Am.  Dec  416.  Vt*  Blumenthal  vs.  Bralnerd. 
88  Vt.  402.  91  Am.  Dec.  849. 

See  notes  88  Am.  Dec  418;  91  Am.  Dec  868. 

e.  CONTRACT*  -WITH  SHIPPER  TO  CARRY 
FRUIT    BY    <«PASSBNGER   TRAIN    SERVICE* 

to  point  beyond  its  own  line  is  special  agree- 
ment to  transport  and  carry  freight  to  desti- 
nation, and  failure  to  render  such  service  is 
breach  of  special  contract;  clause  in  agree- 
ment limiting  responsibility  as  common  car- 
rier In  no  way  afTects  question  where  liability 
is  Incurred  and  suit  is  brought  for  breach  of 
such  special  agreement. — Colfax  Mt.  F.  Co.  vs. 
Southern  Pac.  Co..  118  Cal.  648.  652.  654.  60  Pac. 
Rep.  776.  40  L.  R.  A.  78,  reversing  decision  in 
department  (46  Pac.  Rep.  668.  670,  not  re- 
ported), in  which  it  was  held  that  responsibility 
of  carrier  was  under  the  contract  construed 
herein  that  of  mere  forwarder,  in  ordinary 
sense,  as  to  each  successive  carrier. — See  Ger- 
main Fruit  Co.  vs.  California  S.  R.  Co.,  183 
Cal.  426.  429,   66  Pac.  Rep.  948. 

10.  CARRIER  IS  LIABLE  AS  COMMON 
CARRIER  OVER  ENTIRE  ROITTE  where 
he  holds  himself  out  as  such  carrier  beyond 
his  own  lines. — Wheeler  vs.  San  Francisco 
ft  A.  R.  Co..  81  Cal.  46.  66,  89  Am.  Dec. 
147.  See  Kerrigan  vs.  Southei-n  Pac.  R.  Co., 
81  Cal.  248,  251,  22  Pac.  Rep.  677.  Ind.  Pitts- 
burgh, C  &  St.  L.  ft  R.  W.  Co.  vs.  Morton.  61 
Ind.  639,  28  Am.  Rep.  682,  688.  Mo.  Cherry 
vs.  Kansas  City,  F.  S.  ft  M.  R.  Co..  61  Mo.  App. 
803.  312,  316.  N.  H.  Nashua  Lock  Co.  vs.  Wor- 
cester ft  N.  R.  Co.,  48  N.  H.  839.  354.  2  Am. 
Rep.  242.  254.  N.  Y.  Johnson  vs.  New  York 
C.  T.  Co.,  38  N.  Y.  610,  88  Am.  Dec  416. 

See  notes  66  Am.  Dec.  84;  69  Am.  Dec  450; 
66  Am.  Dec.  430;  72  Am.  Dec  231;  74  Am.  Dec. 
612;  2  Am.  St.  Rep.  61;  4  Am.  St.  Rep.  89. 

11.  COMMON  CARRIER  RECEIVING  PROP- 
ERTY  CONSIGNED   TO    POINT   BEYOND    HIS 


Tit.  VII»  ek.  T,  art.  III.] 


SPBCIAIj  AGRBBMBlfT— proof  OF  LOSS.  (1731)        ||  2902,2208 


OWN  UlfBSS  l8  bound,  by  Implied  contract, 
to  forward  property  from  end  of  Its  own  lines 
to  destination. — Colfax  Mt.  F.  Co.  ys.  Southern 
Pac.  Co.,  118  CaL  648,  868,  60  Pac  Rep.  776, 
40  U  R.  A.  78. 

See  monoffrapbic  note  by  Robert  Desty,  10 
14.  R.  A.  418. 


12.  COMMOir  CARRIERS  MAT  BIin> 
THBMSSSLVRS  BT  CONTRACT  not  Only  tO 
convey  over  their  own  but  over  connecting 
lines  and  may  bind  themselves  to  deliver 
goods  within  a  griven  time. — Perelra  vs.  Central 
Pac.  R.  Co.,  66  Cal.  92,  96,  4  Pac.  Rep.  988; 
Palmer  vs.  Atchison,  T.  ft  S.  F.  R.  Co.,  101 
Cal.  187.  194,  86  Pac.  Rep.  680.  See  Harris  vs. 
Grand  Trunk  R.  Co..  16  R.  L  871,  878,  6  Aa 
Rep.  805. 

Sea  note  78  Am.  Deo.  281,  840,  248. 

18.  Carrier  Is  liable  for  loss  where  testi- 
mony shows  that  he  employed  asrents  at  desti- 
nation for  reception  of  ffoods  conslerned  to 
that  point,  and  such  asents  neflrlected  to  re- 
ceive and  care  for  plaintifTs  ffooda,  and  that 
by  reason  of  such  negrlect  goods  were  losL — 
Dresbach  vs.  California  Pac  R.  Co.,  67  CaL 
462.   467. 

14.  To  extend  eanrler's  liability  beyond  end 
of  his  rente  there  must  be  positive  agree- 
ment, express  or  implied. — Palmer  vs.  Atchi- 
son. T.  A  &  F.  R.  Co.,  101  CaL  187,  194,  86  Pac 
Rep.   630. 

15.  BNTIRB  CONTRACT. — Upon  eontract  to 
transport  plaintiff  and  family  from  one  port 
to  anotbery  beyond  own  line,  failure  at  any 
point  was  violation  of  contract,  for  which 
vessel  was  liable  under  provision  of  law  ex- 
pressly stating  that  all  steamers,  vessels,  and 
boats  shall  be  liable  for  non-performance  or 
mal-performance  of  contract  for  transporta- 
tion of  persons  or  property. — Ord  vs.  Steamer 
Uncle  Sam,  IS  Cal.  869,  871. 

10.  '^Forward'*  may  be  need  In  sense  of 
^transport**  or  ^'earryy"  and  where  doubt  or 
ambiguity  exists  as  to  intention  of  parties  in 


use  of  word  "forward,**  construction  will  be 
governed  by  construction  conceded  in  other 
portions  of  contract — Colfax  Mt.  P.  Co.  vs. 
Southern  Pac  Co.,  118  Cal.  648,  662.  668,  60 
Pac  Rep.  775.  40  L.  R.  A.  78. 

17.  RAILTirAT  COMPANY  MAT  ISSUB 
TICKBT  TO  PLACBS  BEYOBTD  ITS  OIVN 
LINES,  and  so  control  transportation  of  pas- 
sengers as  to  be  held  to  have  contracted  for 
entire  distance,  and  in  consequence  be  answer- 
able in  damages  for  negligence  occurring  on 
any  one  of  the  connecting  lines. — Wheeler  vs. 
San  Francisco  &  A.  R.  Co.,  81  Cal.  46,  89  Am. 
Dec.  147. 

See  cases  cited  in  par.  10  this  note 

IV.     PLEADING  AND  PRACTICE. 

18.  BURDBN  OF  PROOF  is  upon  defendant 
to  show  that  as  bailee  of  goods  for  purpose  of 
forwarding  them  from  Ogden  to  New  York 
it  performed,  or  caused  to  be  performed,  obli- 
gations assumed  by  it  under  contract  with 
plain tifr  as  to  each  successive  carrier,  or,  if 
it  did  not,  then  that  delay  in  transmission  was 
not  attributable  to  its  default  in  this  regard. 
— Colfax  Mt.  F.  Co.  vs.  Southern  Pac.  Co.  (Cal. 
Oct.  4,  1896),  46  Pac  Rep.  668,  671,  reversed  on 
rehearing,  Colfax  Mt.  F.  Co.  vs.  Southern  Pac. 
Co.,  118  Cal.  648.  60  Pac  Rep.  775,  40  L.  R.  A  78. 

le.  WHBRB  SEVERAL  OF  CONNECTING 
LINESy  passenger,  in  order  to  recover  of  one, 
for  injury  received  on  another  of  connecting 
lines,  must  establish  contract  with  the  line  he 
endeavors  to  hold,  or  that  it  had  some  interest 
In  or  control  over  transportation  of  passen- 
gers by  line  in  default — Kerrigan  vs.  Southern 
Pac  R.  Co..  81  Cal.  248,  250.  22  Pac.  Rep.  677, 
and  note  28  Am.  St.  Rep.  658. 

20.  NATURE  OF  CONTRACT  BETl^'EEN 
CARRIER  AS  TO  ITSELF  AND  CONNECTING 
LINES  is  question  of  fact  for  Jury  to  deter- 
mine in  view  of  all  the  evidence. — Perelra  vs. 
Central  Pac.  R.  Cc,  66  CaL  92,  95,  4  Pac.  Rep. 
988. 


§  2202.  PROOF  TO  BE  GIVEN  IN  CASE  OF  LOSS.  If  freight  addressed  to  a 
place  beyond  the  usual  route  of  the  common  carrier  who  first  received  it  is  lost 
or  injured,  he  must,  within  a  reasonable  time  after  demand,  give  satisfactory  proof 
to  the  consignor  that  the  loss  or  injury  did  not  occur  while  it  was  in  his  charge,  or 
he  will  be  himself  liable  therefor. 

History:   Enacted  March  21,  1872. 


As   to   eoBneetlnc   carriers,   see   ante    1 2201 
and  note 


As  to  Usbllltr  of  carriers  for  loss  of  freli^liit, 
see  ante  f  f  2114,  2194  and  notes. 


§2203.  CABBIEB'S  SERVICES,  OTHEB  THAN  OABBIAOE  AND  DELIV- 
EBY.  In  respect  to  any  service  rendered  by  a  common  carrier  about  freight, 
other  than  its  carriage  and  delivery,  his  rights  and  obligations  are  defined  by  the 
titles  on  deposit  and  service. 

History;  Enacted  March  21,  1872. 


As  to  liability  as  warehoiiseiiieB,  see   ante 
SS  2120,  2121  and  notes. 
As  to  auitiiro  and  csreatloB  of  deposit,  see  ante 

1 181S  et  seq.  and  notes. 


As    to    obligations    of   depositary,    see    ante 

§  1822  et  seq.  and  notes. 

As  to  servants,  see  ante  |(  1965,  1969  et  seq., 
1 1976  et  seq.  and  notes. 
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§2204.  NON-DELIVERT— SALE,  WHEN.  If,  from  any  eanse  other  than 
want  of  ordinary  care  and  diligence  on  his  part,  a  common  carrier  is  miable  to 
deliver  perishable  property  transported  by  him,  and  coUect  his  charges  thereon,  he 
may  canse  the  property  to  be  sold  in  open  market  to  satisfy  his  lien  for  freightage. 

History:    Enacted  Mazeh  30,  1874,  Code  Amdts.  1873  4,  p.  251. 


Am  to  emrrtm^m  Ilea  tor  frd^htase,  sea  ante  As   to    luile   •!   flrclskt    to    mmtHmir   ilea    tt 

I  2144  and  note.  freicbtaso  la  scacnd,  see  monosraplfle  note 

Am  to  penaltr  fer  lekiag  orereluurKee,  eee  8S  Aul  Dec.  €82. 
Pen.  Code  |  626  and  note^ 


ABTICLB  IV. 

COmffON   CARRIBllS   OF   ME8SA01E& 

{2207.    Order  of   trammlgmoii  of   telegraphie      S2209.    Damages  when  message  is  refused  or 

messages.  postponed. 

1 2208.    Order  u  other 


§  2207.    OSDEB  OF  TRANSBOSSION  OF   TELEORAPHIO  MESSAOES.      A 

carrier  of  messages  by  telegraph  must,  if  it  is  practicable,  transmit  every  such 
message  immediately  npon  its  receipt.  But  if  this  is  not  practicable,  and  several 
messages  accumulate  upon  his  hands,  he  must  transmit  them  in  the  following 
order : 

1.  Messages  from  public  agents  of  the  United  States  or  of  this  state,  on  public 
business ; 

2.  Messages  intended  in  good  faith  for  immediate  publication  in  newspapers, 
and  not  for  any  secret  use ; 

3.  Messages  giving  information  relating  to  the  sickness  or  death  of  any  person; 

4.  Other  messages  in  the  order  in  which  they  were  received. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission^  Act  March 
16,  1901,  Stats  and  Amdts.  1900-1,  p.  414,  held  unconstitutional,  see  history, 
§  4  ante. 

As  to  penalty  for  neslcet  or  rcfmal  to  aeitd  lectins    to    send    telegraphic    meeeases,    post- 

messasrca   or    imlawfal    postponement    thereof,  ponement,   etc,  see  Pen.  Code  ||  638,   639,   640, 

eee  Pen.  Code  |  638  and  note.  641  and  notes. 

As  to  Tarloiis  offenses  for  refusins  or  nes- 

§2208.  ORDER  IN  OTHER  CASES.  A  common  carrier  of  messages,  other- 
wise than  by  telegraph,  must  transmit  messages  in  the  order  in  which  he  receives 
them,  except  messages  from  agents  of  the  United  States  or  of  this  state,  on  public 
business,  to  which  he  must  always  give  priority.  But  he  may  fix  upon  certain  times 
for  the  simultaneous  transmission  of  messages  previously  received. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  414,  held  unconstitutional,  see  history, 
9  4  ante. 

As  to  llablUtr  of  carrier  of  messages,  see  ante  f  f  2161,  2162  and  notes. 

§  2209.    DAMAGES  WHEN  MESSAGE  IS  REFUSED  OB  POSTPONED.  Every 

person  whose  message  is  refused  or  postponed,  contrary  to  the  provisions  of  this 
chapter,  is  entitled  to  recover  from  the  carrier  his  actual  damages,  and  fifty  dollars 
in  addition  thereto.  History:     Enacted  March  21.  1872. 

An   to   liability  of   carrlera   of  mcsaasee,  damacce  for  dolax,  refnsal  or  failure  to  ddiTOry 

etc.,  sec  ante  U  2161,  2162  and  notes. 
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TITLE  Vm. 

TBUST8, 

[CMUBlsaloaeni^  mote. — ^Thls  title  should  be  read  In  connection  with  the  title  on  "Uses  and 
Tnists."  89  847  to  871»  inclusive,  and  it  must  be  borne  in  mind  that  the  latter  relates  to  real 
property  only,  and  "Uses  and  Trusts"  are  treated  as  estates.  In  this  title  "Trusts"  are  consid- 
ered as  relatinir  to  property  generally,  and  are  treated  in  the  liirht  of  obligations.  Bee  note 
to  12220.  post] 

Chapter  I.    Teusts  in  Oinxral,  9S  2215-2244. 

II.    Trusts  tob  the  Benefit  07  TmsD  Persons,    SS  2250-2289. 

CHAPTER  L 

TRUSTS    IN    OICNERAU 

▲rtiele  I.    Nature  and  Creation  of  a  Trust,  Sfi  2215-2224. 
II.    Obligations  of  Trustees,  SS  2228-2239. 
IIL    ObUgatioiui  of  Third  Persona,  {{  2248-2244. 

ARTICLE  L 

NATURB  AND  CREATION  OF  A  TRUST. 

S  2215.  TruBts  classified.  S  2221.    Yoluntaxj    trust,    how    ereated    as    to 

8  2216.  Voluntary  trust,  what.  truster. 

8  2217.  Involuntary  trust,  what.  S  2222.    How  created  as  to  trustee. 

8  2218.  Parties  to  the  contract  8  2223.    Involuntary  trustee,  who  is. 

8  2219.  What  constitutes  one  a  trustee.  S  2224.    Involuntary  trust  resulting  from  neg- 

8  2220.  Por  what  purpose  a  trust  may  be  creat-  ligenc^  etc 

ed. 

§  2215.    TRUSTS  CLASSIFIED.    A  trust  is  either: 

1.  Voluntary ;  or, 

2.  Involuntary.  History:  Enacted  March  21, 1872. 

L    In  GeneraL  68  Cal.  467,  48S  (construed  and  applied  with 

1.  AppHed,  cited,  construed,  referred  to,  etc  ^^^^^  sections);   Barker  vs.   Hurley.   182   CaL 

2.  Construed  as  to  means  of  creating  trust.  *^*  **•  *'  ^*<^  ^®P-  1^71   (construed  and  ap- 

3.  Same— As  showing  no  code  distinction  be-  >>"«*  ^"**  ^^^^^  sections). 

tween  express  and  resulting  trusts.  -A*  *•  creatioa  of  precatorar  tnista,  see  ante 

n.    How  Created.  •  »"  ^""^  ^^^«  >>*"•  "«-2**- 

4-6.  YolunU^  express  truste-Writing^rorm      J^J^^^^^Z:'  ^i:\Z'^f.lZT::i 

„  o    a      ^°'""'  .,      ^         T  *     *i  no^fi  pars.  866-386. 

7,8.  Same — Consideration — ^Intention.  .    \  ^.  ,     ,  ^     ^ 

9-11.  Same-Illustrations-Letter,  etc.  ^"  **  ""•■•"*'■*  fl*"*?*"  V  «"■*•  «*»'«■ 

12.  Involuntary-Writing  unnecessary.  *^-*^  see  ante  |  852  and  note  pars.  14-99. 

13, 14.  Same— Illustrations  —  Verbal  agreements  ^^  **  eTideiic«  to  prove  cxpreM  or  Toloatarr 

—Conveyance  absolute.  *"■*'  »«•  ^'^^^  »  ^"  ^"^^  »<>^«  Pa"  187-169. 

TTT      TT««  «^*  n*««4>^  ^*  *®  ovldence  to  prove  trnsta  by  operation 

III.     How  not  Created.  ^,  ,^^^  ^,  l«Tol»ittary  tmsti^  see  ante   i  852 

15,16.  Voluntary — Verbal  declaration — Deed  ab-  and  note  pars.  887-411. 


Am  to  traata  by  operatfon  of  law,  see  ante 


solute.  _^    ^  

17-20.  Same— Illustrations.  1352  and  note  para '264-866. 

IV.    Evidence.  See  post  1 1816  and  note. 

21.  Burden   of  proof   on   party   seeking  to  a.    construed  ^tith  ssscnoNS  852,  ssai, 

'^Aiy*                                                           ,  2223  as   showing   and   deflningr   the   means   of 

22.  Deed  absolute  to  be  trust — Clear,  convinc      oreatingr    an    express    or    voluntary    trust. 

ingy  etc.  Barker  vs.  Hurley,  182  Cal.  21,  27,  63  Pac  Rep. 

23,24.  Oral  declarations — When  not  admissible.  1071. 

25.  Presumption  as  to  intention.  ,_    ^^^   ^^^^^   86a,   8B7,   aMO,   nai    as 

I.     IN  GENERAli.  showingT  that  code  does  not  in  terms  declare 

1.    APPIilBDy     CITED,     CONSTRUBD,    RES*  distinction    between    express    and    implied    or 

FERRED  TO,  etc.,  in:    In  re  Estate  Hinckley,  resulting:  trust. 
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XL     HOW  CREATED. 

4.  TOLVNTARY  BXFRESS  TRUST  can  only 
be  created  or  declared  by  written  Instrument. 
— Smith  Y8.  Mason,  122  CaL  426,  427.  65  Pac 
Rep.  148.  See  Hasshagren  vs.  Hasshaflren,  80 
Cal.  614,  22  Pac.  Rep.  294;  Doran  vs.  Doran, 
99  Cal.  811,  315,  88  Pac.  Rep.  929;  Moore  vs. 
Hamerstagr*  109  CaL  122,  41  Pac.  Rep.  805. 

6.  NO  PARTICULAR  FORM  OF  TITORDS 
NECESSARY  In  creation  of  express  voluntary 
trust. — ^Luco  vs.  De  Toro,  91  Cal.  406,  417,  27 
Pac  Rep.  1082. 

«.     DWORDS  «UPON  TRUSTS  OR  fTRUSTEB" 

not  necessary  if  creation  of  trust  Is  other- 
wise sufflciently  evident. — In  re  Estate  Reith, 
144  Cal.  314,  818,  77  Pac.  Rep.  942;  Tobias  vs. 
Ketchum,  82  N.  Y.  819;  Colton  vs.  Colton,  127 
U.  8.  300,  bk.  82  U  ed.  188,  8  Sup.  Ct.  Rep.  1164. 

7.  DEED  OF  TRUST  OF  VOLUNTARY 
SETTIiEMElVT  upon  children,  fully  executed, 
requires  no  other  consideration  than  that  of 
parental  affection  and  duty.  —  Nichols  vs. 
Emery,  109  Cal.  823,  330,  60  Am.  St.  Rep.  48, 
41  Pac.  Rep.  1089.  See  Scott  vs.  Umbarsrer,  41 
Cal.  410,  419;  Kopp  vs.  Gunther,  96  Cal.  63i  74, 
80  Pac  Rep.  801;  Lines  vs.  Lines,  142  Pa.  St. 
149,  24  Am.  St.  Rep.  487,  21  Atl.  Rep.  809. 

As  to  conslderatioit  In  express  irumtf  see 
ante  §  862  and  note  pars.  22-28. 

8.  INTENTION    OF    PARTIES    APPEARING 

from  whole  instrument,  showing:  that  property 
is  to  be  held  or  dealt  with  for  benefit  of  an- 
other, Is  sufficient  to  affix  to  it  character  of 
trust  in  equity,  and  to  impose  corresponding 
duties  upon  party  receiving  title  if  it  be  cap- 
able of  lawful  enforcement.  —  In  re  Estate 
Relth,  144  Cal.  814,  818,  77  Pac.  Rep.  942; 
Tobias  vs.  Ketchum,  82  N.  Y.  819;  Colton  vs. 
Colton,  127  U.  &  300,  bk.  88  L.  ed.  188,  8  Sup. 
Ct.   Rep.   1164. 

0.  TRIJST  DECLARED  BY  LETTER  WRIT- 
TEN by  beneficiary,  appointed  administrator 
of  deceased's  estate  upon  belief  that  she  was 
the  only  heir,  to  other  heirs  upon  discoveringr 
their  existence,  offering  to  divide  estate. — 
Lynch  vs.  Rooney,  112  Cal.  279,  286,  44  Pac 
Rep.   565. 

10.  VOLUNTARY  EXPRESS  TRUST  CRE- 
ATED and  relation  of  trustes  and  cestui  que 
trust  established  where  languagre  of  instru- 
ment expresses  intention  that  one  shall  hold 
le^al  title  and  other  beneficiary  interest.— 
Lugo  vs.  De  Toro,  91  Cal.  406,  417,  27  Pac.  Rep. 
10S2. 

11.  Conveyance  of  land  by  temui  of  which 
It  is  to  be  held  in  trust  and  reconveyed  to 
g^rantor  or  another  creates  express  trust.— 
Hearst  vs.  Pujol,  44  Cal.  230,  286. 

la.     INVOLUNTARY      TRUST      EXPRESSLY 

excepted  from  requirements  that  trust  can 
only  be  created  by  writing. — Hayne  vs.  Her- 
mann. 97  Cal.  259,  261,  82  Pac  Rep.  171. 

13.  Arises  by  vlrtne  of  verbal  agrreement 
made  by  uncle,  whereby  parent  surrenders  up 
possession  of  child  to  uncle,  in  consideration 
of  latter*s  promise  to  leave  him  estate  at 
death,  especially  where  nephew  has  by  his 
diligence  and  ability  Increased  uncle's  busi- 
ness.— McCabe  vs.  Healy,  188  Cal.  81,  84,  70  Pac 
Rep.  1008. 


14.     Conveyanoe    of    Uinda    abaolnte    In    its 

terms,  purporting:  to  convey  estate  in  fee,  may 
be  shown  to  be  holdingr  in  trust,  terms  of 
which  may  be  shown  by  oral  testimony,  where 
it  is  created  and  its  terms  are  agreed  upon 
by  parties  at  time  of  its  execution,  or  instru- 
ment is  executed  in  pursuance  of  previous 
agreement. — Sherman  vs.  Sandell,  106  CaL  873, 
874,  89  Pac  Rep.  797. 

IIL     HOW    NOT    CREATED. 

16.  VOLUNTARY  TRUST  IN  LANDS  CAN- 
NOT BE  CREATED  by  simple  verbal  declara- 
tion of  trust  under  statute  of  frauds. — Sherman 
vs.  Sandell,  106  CaL  873,  375,  89  Pac  Rep. 
797. 

10.  By  deed  absoliite  on  Its  face  without  any 
hint  of  trust  or  condition  of  limitation  what- 
ever, or  without  any  pretense  that  any  other 
instrument  was  ever  executed  referring  in  any 
way  to  such  deed  or  to  property  thus  conveyed. 
— Sheehan  vs.  Sullivan,  126  CaL  189,  192,  5S 
Pac  Rep.  648. 

17.  As   against  devisee   of   wife   by   act   of 

husband  making  and  recording  declaration  of 
homestead,  where  husband  purchased  property 
with  community  funds  with  wife's  knowledge, 
with  intention  of  making  It  gift  to  her  by 
taking  conveyance  in  her  name  alone,  fixing 
title  in  her  as  separate  property,  evidence 
showing  that  he  repeatedly  said  property  be- 
longed to  wife,  and  he  had  no  interest  in  it, 
and  that  he  placed  homestead  upon  it  because 
she  threatened  to  leave  portion  to  her  parents. 
— Arklo  vs.  Beedie,  141  Cal.  459,  461,  74  Pac 
Rep.  1038.  See  Hlggins  vs.  Higgins,  46  CaL  259, 
261;  Heney  vs.  Pesoli.  109  CaL  53,  60,  41  Pac. 
Rep.  819. 

18.  In  favor  of  beneflelniies  nnder  will  by 
subsequent  gift  of  money  to  sister,  evidence 
showing  that  she  was  to  have  all  and  brother 
and  father  none,  although  testator  requested 
husband  of  sister  to  pay  certain  debts  not  in 
will  and  wife  wrote  father  that  he  had  been 
willed  money,  other  evidence  supporting  such 
trust  being  circumstantial. — Barker  vs.  Hurley, 
132  CaL  21,  27,  68  Pac  Rep.  1071. 

10.  In  favor  of  children  by  conveyance  to 
wife  executed  by  husband  under  belief  that 
he  would  not  recover  from  sickness,  absolute 
in  form,  in  consideration  of  love  and  affection, 
where,  upon  his  recovery,  he  and  his  wife  sell 
large  portions  without  writing  evidencing  trust 
for  children,  who  rely  solely  upon  oral  testi- 
mony and  prior  and  subsequent  declarations 
made  by  parties. — Sherman  vs.  Sandell,  106  CaL 
873,  374.  89  Pac.  Rep.  797. 

ao.  Not  Indicated  by  deed  wherein  duration 
of  estate  of  trustee,  nature  and  quantity  of 
interest  of  alleged  beneficiaries,  what  duties 
were  imposed  on  trustee,  what  he  was  to  do 
with  property,  how  and  when  he  was  to  dis- 
pose of  it.  If  at  all,  and  manner  In  which  he 
should  execute  supposed  trust  are  all  left  un- 
declared.— Sheehan  vs.  Sullivan.  126  CaL  189, 
192,  68  Pac.  Rep.  648.  See  WIttfield  vs.  Forster, 
124  CaL  418,  67  Pac  Rep.  219. 

IV.     EVIDENCR 
21.     BURDEN  OF  PROOF  to  vary  terms  of 
Instrument  is  upon  party  claiming  on  contrary 
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thereto. — Sherman  vs.  Sandell,  106  Cal.  878,  875, 
39   Pac.   Rep.   797. 

22.  BVIDKNCB  TO  PROVB  DBRD  ABSO- 
LUTES on  ItB  face  was  something:  different, 
as  trust  or  mortsrase.  must  be  clear,  convinc- 
IngTp  and  conclusive,  somethlnfr  more  than  that 
modicum  of  evidence  which  appellate  courts 
sometimes  hold  sufficient  to  warrant  flndins 
where  matter  is  not  so  serious  as  to  overthrow 
a  clearly  expressed  deed  solemnly  executed  and 
delivered. — Sheehan  vs.  Sullivan,  126  Cal.  189, 
198,  68  Pac.  Rep.  643.  See  Mahoney  vs.  Bost- 
wlck,  96  Cal.  68,  81  Am.  St.  Rep.  176,  80  Pac 
Rep.  1020;  Sherman  vs.  Sandell,  106  Cal.  873,  39 
Pac.  Rep.  797.  N.  T.  Wilson  vs.  Parshall,  129 
N.  T.  223,  29  N.  K  Rep.  297.  Pa.  Fisher  vs. 
Witham,  132  Pa.  St.  488,  19  Atl.  Rep.  276.  Wis. 
Becker  vs.  Howard.  75  Wis.  415,  422,  44  N.  W. 
Rep.  766.  Fed.  Coyle  vs.  Davis,  116  U.  a  108, 
bk.  29  U  ed.  688.  6  Sup.  Ct.  Rep.  814. 

22.     ORAL     DECLARATIONS      OR     ADMIS- 


SIONS regrardingr  purposes  of  execution  of  deed 
not  admissible  to  prove  voluntary  express 
trust. — Smith  vs.  Mason,  122  Cal.  426,  427,  66 
Pac.  Rep.  143.     See  Hasshagren  vs.  Hasshagen, 

80  Cal.  514,  22  Pac.  Rep.  294;  Doran  vs.  Doran, 
99  Cal.  811,  83  Pac.  Rep.  929;  Moore  vs.  Hamer- 
stag:,  109  CaL  122,  41  Pac.  Rep.  805. 

24.  Not  allowed  to  turn  absolute  conveyance 
of  land  after  its  execution  into  trust. — Sher- 
man vs.  Sandell,  106  CaL  373,  876,  89  Pac.  Rep. 
797. 

28.  PRBSUMPTION  is  that  parties  to  in- 
strument, clear,  unambigruous  In  Its  terms,  in- 
tended legral  effect  of  those  terms  in  absence 
of  clear,  satisfactory  evidence  showing:  that 
their  mutual  intentions  were  different. — Sher- 
man vs.  Sandell,  106  Cal.  378,  876,  89  Pac.  Rep. 
797.     See  Mahoney  vs.  Bostwlck,  96  Cal.  53,  58, 

81  Am.  St.  Rep.  176,  80  Pac.  Rep.  1020;  Ensign 
vs.  Ensign,  120  N.  T.  666,  24  N.  E.  Rep.  942. 


§2216.  VOLUNTABY  TRUST,  WHAT.  A  yoluntaiy  trust  is  an  obligation 
arising  out  of  a  personal  confidence  reposed  in,  and  voluntarily  accepted  by,  one 
for  the  benefit  of  another. 

History:  Enacted  Mareh  21, 1872. 


L    In  General. 

1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Construed  as  not  changing  trust  created 

prior. 

3.  Definition  of  voluntary  trust. 

4,5.  Deed   conveying  legal   title — ^When   con- 
strued trust. 

6.  Equity— Relief  in,  against  declaration  of 

voluntary  trust. 

7.  Revocation — ^Not   revoked   by   revocation 

of  wiU. 

IL    How  Created. 

8.  Voluntary  trust— When  assumed. 

9-17.  Same — Created    by    agreement,    bequest, 
deed,  etc. — In  equity. 

III.    When  not  Created. 

18-22.  Not  created  by  conveyance,  ete. 

23.  When  not  raised  by  reason  of  trust  or 
confidence. 

L     IN    aCNERAL. 

1.  APPLIBD,  CITBD,  CONSTKUUD,  RB- 
FBRRGD  TO»  etc.,  In:  Roach  vs.  Caraffa,  86 
Cal.  436.  445,  26  Pac.  Rep.  22  (construed  with 
other  sections);  Kopp  vs.  Gunther,  96  Cal.  6S, 
74,  80  Pac.  Rep.  801;  In  re  Estate  Reith,  144  Cal. 
81*4,  317,  77  Pac.  Rep.  942  (cited  and  construed 
with  other  sections;  langruage  quoted  in  full, 
but  no  credit  given  to  section  of  code). 

See  ante  9  2216  and  note. 

AS  to  trusts  arising  from  imdiie  InflveBcet 
«tc.9  see  post  t  2224  and  note. 

a.  CONSTRUBD  AS  NOT  CHANGING  CHAR« 
ACTKR  of  trusts  created  before  the  adoption 
of  code. — Roach  vs.  Caraffa,  86  Cal.  486,  446, 
26  Pac  Rep.  22.  See  Sllvey  vs.  Hodgrdon,  62 
Cal.  868;  Zuck  vs.  Culp,  69  CaL  142. 

S.  Tolvntarr  trust  an  obligation  arisingr  out 
of  personal  confidence  reposed  in  and  volun- 
tarily accepted  by  one  for  benefit  of  axiother.— 


In  re  Estate  Reith,  144  Cal.  814.  817,  77  Pao. 
Rep.  942. 

4.  DBBD  CONTBYINO  LBGAIi  TTTLB  TO 
PROPERTY  upon  trust  declared  therein  and 
conferring  power  upon  trustee  to  sell  and 
transmit  lesral  title  to  his  grantee  is  trust  deed. 
— ^More  vs.  Calkins,  95  Cal.  485,  487,  29  Am.  St, 
Rep.  128,  80  Pac  Rep.  583.  See  Koch  vs. 
BrigfiTS,  14  CaL  256,  257,  78  Am.  Dec.  651; 
Thompson  vs.  McKay,  41  CaL  221;  Bateman  vs. 
Burr,  67  CaL  480. 

6.  Must  shovr  tmst  ereated  and  its  terms 
agreed  upon  by  parties  to  instrument  at  time 
of  its  execution  or  instrument  must  be  exe- 
cuted in  pursuance  of  some  previous  agree- 
ment in  order  to  show  that  conveyance  abso- 
lute in  terms  and  purporting  to  convey  estate 
in  fee  was  really  impressed  with  trust. — Sher- 
man vs.  SandeU,  106  CaL  878,  874,  89  Pac  Rep. 
797. 

«.  BCtUITT  Wllili  NOT  RBLIBVB  against 
declaration  of  voluntary  trust  upon  ground  of 
mistake  in  law  as  to  nature  of  instrument 
creating  trust  when  main  purposes  intended  to 
be  effected  by  such  deed  are  accomplished. — 
Kopp  vs.  Gunther,  96  CaL  68,  74,  80  Pac  Rep. 
801.  See  Goodenow  vs.  Ewer,  16  CaL  461,  471, 
76  Am.  Dec.  640;  Kenyon  vs.  Welty,  20  CaL  687, 
640,  81  Am.  Dec  187;  Burt  vs.  Wilson,  28  CaL 
682.  688.  87  Am.  Dec  142. 

7.  RBTOCATION  OF  WIIX  containing  ref- 
erence to  declaration  of  trust  and  acceptance 
by  trustee  does  not  work  revocation  of  such 
trust,  especially  where  property  not  devised 
by  .will  in  question. — Kopp  vs.  Gunther,  96  CaL 
68,  74,  80  Pac  Rep.  801. 

n.     HOW    CREATED. 

8.  VOLUNTART  AND  NOT  MBRB  CON- 
STRUCTIVE TRUST  assumed  though  not  evi- 
denced by  writing,  where  there  is  understand- 
ing by  partiei  that  it  was  to  be  continuing 


(!»•) 


TOLUBTTABY  TRUST— WHBlf  ITOT  CRBATICD. 


[DiT.  iii»  Pt.  nr. 


on«»  and  trnBt^e  continued  to  hold  according 
to  understandlngr  and  never  repudiated  rela- 
tion.— Odell  vs.  Mo88»  130  Cal.  35 2»  359,  62  Pac 
Rep.  666.  See  Butler  vs.  Hyland,  89  Cal.  676. 
681.  86  Pac  Rep.  1108. 

e.  VOLUNTARY  TRUST  CREATED  BY 
AGREEMENT  pending  divorce  proceedingrs  be- 
tween husband  and  wife  relating:  to  com- 
munity property  whereby  she  conveys  her  in- 
terest to  him  upon  conditions  for  payment  of 
monthly  allowance  until  property  disposed  of. 
when  she  is  to  have  her  proportion,  husband 
to  have  power  to  manag^a  property,  pay  taxes, 
etc. — Keogh  vs.  Noble,  136  CaL  163,  166,  68  Pac. 
Rep.  679.  See  King:  vs.  Wise,  48  Cal.  628;  Janes 
vs.  Throckmorton,  67  CaL  868. 

10.  By  bc«iieat  of  aaaiilty  to  executor  to 
be  i>aid  by  him  for  keep  of  mare  with  direc- 
tion that  executor  should  consider  himself 
bound  in  honor  to  fulfil  same. — Pettinghall  V8> 
Pettinffhall,  11  U  J.  Ch.  176. 

11.  By  deed  paasiiiir  leiral  estate  where 
declaration  of  trust  contained  in  will  is  re- 
ferred to  in  deed,  and  averment  of  considera- 
tion is  immaterial. — Scott  vs.  Umbarger,  41 
CaL  410.   419. 

U.  By  deed  conveyiag  title  In  fee  with  full 
power  to  control  or  encumber  or  sell  property 
referred  to  declaration  of  trust  contained  in 
will  creates  voluntary  trust,  without  power  of 
revocation. — Scott  va.  Umbarger.  41  CaL  410. 
420. 

1&  By  delivery  of  pass-book  as  gift,  sub- 
sequently revoked  by  donor  by  instructing 
grantee  to  hurry  to  withdraw  money  from 
bank,  indicates  intention  to  retain  money  as 
that  of  grantor,  and  constitutes  grantee  trus- 
tee for  grantor's  estate. — Doran  vs.  Doran,  99 
CaL  811,  816.  88  Pac.  Rep.  929. 

14.  By  iBStrameat  entered  Into  between  at- 
torney and  client  whereby,  in  consideration 
of  services  rendered  by  former,  latter  under- 
takes to  pay  cost,  and  to  convey  certain  in- 
terest in  lands,  to  extent  of  beneficial  interest 
under  contract,  where  former  fully  performs 
his  part. — Luco  vs.  De  Tore,  91  CaL  406.  417. 
27  Pac  Rep.  1082. 

18.    By  note   given   and   reeelpt   for   money 

'to  be  used  as  funeral  expenses  or  returned," 
handed  by  deceased  to  trustee  before  death.^* 
Bedell  vs.  Scoggins  (CaL  June  27,  1896).  40  Pac 
Rep.  964,  966. 

10.  By  understanding  of  parties  that  ono 
was  to  hold  property  and  manage  same  for 
former's  support,  declaration  of  latter  that  he 
so  held,  and  by  his  continuing  to  hold  ac- 
cording to  such  understanding,  without  re- 
pudiation.— Odell  v&  Moss,  130  CaL  362,  369,  62 
Pac  Rep.  666.  See  Butler  vs.  Hyland.  89  CaL 
675,  681,  26  Pac  Rep.  1108. 

17.  CREATED  IN  E4IUITY  as  showing  In- 
defeasible estate  by  performance  by  attorney 
under  agreement  with  client  whereby,  in  con- 
sideration of  services,  client  agrees  to  pay 
certain  amount  and  to  convey  certain  interests 


In  property  to  attorney  not  to  be  defeated  or 
devested  without  positive  and  unequivocal  re- 
pudiation of  trust  and  notice  thereof. — Luco 
vs.  De  Toro,  91  CaL  406,  417,  27  Pac.  Rep.  1082. 
See  Miles  vs.  Thorne,  88  CaL  886,  838,  99  Am. 
Dec.  384;  Love  vs.  Watkins,  40  Cal.  647.  6  Am. 
Rep.  624;  Hearst  vs.  PuJoL  44  CaL  280.  286; 
Hoffman  vs.  Vallejo,  46  Cal.  664.  672;  Janes  vs. 
Throckmorton.  67  Cal.  868,  888. 

III.     WHEN  NOT   CREATED. 

1&     VOLUNTARY    TRUST    NOT    CREATED 

by  conveyance  by  debtor  to  creditor  in  con- 
sideration of  pre-existing  indebtedness  and 
promise  to  assume  and  pay  indebtedness  of 
grantor  to  third  party. — Saunderson  vs.  Broad- 
weU,  82  CaL  132,  138,  184,  23  Pac  Rep.  86.  See 
Oladwin  vs.  Garrison.  13  Cal.  330,  332;  Jami- 
son vs.  King,  60  CaL  132;  Schluter  vs  Harvey. 
66  CaL  168.  159.  8  Pac.  Rep.  659. 

181  By  conveyance  by  debtor  to  creditor  in 
consideration  of  pre-existing  indebtedness  and 
promise  to  assume  to  pay  other  indebtedness 
of  grantor. — Saunderson  vs.  BroadwelL  82  CaL 
182.  184.   28  Pac  Rep.  86. 

M.  By  conveyanee  made  by  one  In  danger 
of  deatb  to  his  brother  for  purpose  of  paying 
expenses  in  case  he  died,  evidence  only  show- 
ing that  it  was  meant  to  be  reconveyed  to 
him  in  case  he  recovered  from  his  sickness, 
no  breach  of  confidence,  undue  influence,  or 
fraud  being  shown. — Doran  vs.  Doran,  99  Cal. 
811.  816.  88  Pac  Rep.   989. 

9im  By  Instrvment  containing  no  words  of 
tenmt  or  of  contract  for  sale  or  transfer,  but 
merely  expressing  promise  to  use  influence  to 
have  interest  claimed  by  beneficiary  allotted 
to  him  in  that  portion  of  property  which  he 
himself  in  his  deed  to  parties  reserved  for  that 
purpose,  as  such  words  are  not  declaratory 
of  trust  or  even  expressive  of  contract. — Mc- 
Brown  vs.  Dalton.  70  CaL  89,  96.  11  Pac  Rep. 
688. 

2S»  By  grant  by  debtor  to  creditor  In  con- 
sideration of  pre-existing  indebtedness,  and 
promise  to  pay  other  debts  of  grantor  upon 
valuable  consideration,  is  an  absolute  convey- 
ance and  not  trust,  as  there  was  no  promise 
to  pay  debt  out  of  property  transferred,  and 
creditor  for  whose  benefit  that  promise  was 
made  could  not  fasten  trust  upon  it  in  case 
the  debt  was  not  paid,  and  can  only  bring 
action  upon  promise  made  for  his  benefit.— 
Saunderson  vs.  Broadwell.  88  Cal.  132,  188,  134. 
88  Pac  Rep.  86.  See  Dana  vs.  Stanford.  10  CaL 
269;  Lawrence  vs.  Neff.  41  CaL  666.  569;  Wood 
vs.  Franks.  67  CaL  88,  84,  7  Pac.  Rep.  60. 

28.  TRUST  DOBS  NOT  ARISE  FROM  TRUST 
or  confidence  between  parties  where  their  po- 
sition is  merely  that  manifested  in  all  busi- 
ness affairs  in  which  honor  or  ability  of 
party  is  relied  upon  for  performance,  and 
where  there  is  no  reason  for  repose  of  con- 
fidence except  opinion  that  party  could  be  re- 
lied on.— Taylor  vs.  Kelly,  103  Cal.  178,  188,  37 
Pac  Rep.  216.  See  Brison  vs.  Brison.  76  CaL 
526,  628,  7  Am.  St.  Rep.  189.  17  Pac  Rep.  689. 


§  2217.    INVOLXTNTAET  TRUST,   WHAT.    An  involuntary  trust  is  one  which 
is  created  by  operation  of  law. 

History:  Enacted  Mareh  81, 1878. 
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L    In  General. 

1.  Applied*  cited,  construed,  referred  to,  eto. 
2-8.  Construed — ^With  reference  to  application. 
9.  Definition  of  involuntary  trusts. 

II.    When  Created. 

10.  By  acquisition  of  interest  under  agree- 

ment. 

11.  By  wife  agrainst  husband. 

12-24.  In    favor    of — Borrower,    divorced    wife, 

grantee,  heirs,  etc. 
25-30.  Against — ^Ag-ent,  grantor,   party  makinsr 

advances,  etc. 

81.  As  between  debtor  and  creditor. 

82.  Under   agreement    to   lease   property   at 

death. 

83.  Under  contract  of  sale  as  security. 

in.    When  not  Created. 

84,  36.  By  agreement  to  take  on  shares. 
86,87.  By  fact  of  decision  to  pay  legacy. 

38.  By  grant  for  valuable  consideration. 
89,  40.  By  quitclaim  deed — ^Valuable  considera« 
tion. 
41.  By    purchase    in    another's    name — Con- 
venience. 
42,  43.  Vendor  and  vendee. 

IV.  Action  to  Enforce. 

44.  Action    lies    to    enforce    trust    through 

fraud. 

45.  Purchase  without  notice  from  wife. 

V.  Evidence. 

46-48.  Parol — When  admissible. 
49*53.  Same — When   not   admissible. 

64.  Same — Statments  as  to  insurance  moneys. 

L     IN  GENERAL. 

1.  APPLIED,  CITED  CONSTRUED,  RE- 
FERRED  TO,  etc.,  in:  Barr  vs.  O'Donnell,  76 
Cal.  469,  471,  9  Am.  St.  Rep.  242,  18  Pac.  Rep. 
429  (construed  with  |  2224) ;  Fulton  vs.  Jansen, 
99  Cal.  587,  590,  84  Pac  Rep.  381  (construed 
and  applied). 

As  to  trusts  by  operation  of  law,  see  ante 

g  852  note  pars.  264-411. 

As  to  eonstmetlve  or  resnltlitc  tnutm  In 
favor  of  party  paying  purchase  money,  see  ante 
S  853  and  note. 

2.  CONSTRUED  AS  APPLTINO  to  cases 
Where  property  is  conveyed  by  will  or  deed 
upon  trusts,  but  no  trusts  are  declared. — ^Fulton 
vs.  Jansen,  99  Cal.  587,  690,  84  Pac.  Rep.  331. 

8.  Aa  applylmic  to  cases  where  trust  declared 
has  failed. — ^Fulton  vs.  Jansen,  99  Cal.  687,  690, 
84  Pac.  Rep.  831. 

4U  As  mpplyluc  to  eases  where  trust  mt« 
tempted  to  be  declared  is  so  imperfect  in  the 
declaration  that  it  cannot  be  carried  into  effect. 
— Fulton  vs.  Jansen,  99  Cal.  587,  690,  84  Pac 
Rep.  331. 

5.  As  applylmir  to  and  luclndlmir  trunts  arls« 
Ing  from  payment  of  purchase  money  by  party 
not  takingr  legal  title  in  his  own  name. — ^Fulton 
vs.  Jansen,  99  Cal.  587,  590,  84  Pac  Rep.  831. 
See  Hidden  vs.  Jordan,  21  Cal.  92,  98;  Bayles 
vs.  Baxter,  22  Cal.  576. 

6.  As  applylnc  to  case  of  purchaser  of  land 

who  pays  part  of  purchase  for  part  of  tract, 
where  subsequent  purchasers  take  whole  prop- 


erty from  original  vendor  under  contract  t» 
repay  first  purchaser  money  so  paid  by  him. — 
Fulton  vs.  Jansen,  99  Cal.  687,  593,  84  Pac.  Rep. 
831. 

7.  As  InclndlniT  cases  ^rhere  there  Is  no  In* 
tcntlon  of  parties  to  create  trust,  and  usually 
contrary  to  intention  of  party  holding  legal 
estate,  and  where  there  is  no  express  or  implied, 
written  or  verbal,  declaration  of  trust. — Fultoa 
vs.  Jansen,  99  Cal.  587,  590,  84  Pac.  Rep. 
331. 

8.  As  relatinir  to  resultlnic  and  constructive 
trusts  which  are  trusts  arising  from  operation 
of  law. — Fulton  vs.  Jansen,  99  Cal.  587,  590,  34 
Pac.  Rep.  831. 

e.  DEFINED  AS  SUCH  AS  ARISE  where 
legal  estate  is  conveyed,  but  intent  appears, 
or  is  inferred  from  terms  of  disposition  or 
from  accompanying  facts  and  circumstances,, 
that  beneficial  interest  is  not  to  pass  to  or  b& 
enjoyed  with  legal  title. — ^Fulton  vs.  Jansen,. 
99  Cal.  587,  690,  34  Pac.  Rep.  831. 

n.     WHEN  CREATED. 

10.  INVOLUNTARY  TRUST  ARISES  BY 
AGREEMENT  or  understanding  between  par- 
ties as  against  party  acquiring  Interest  in  ob- 
jects for  which  union  of  interest  was  intended, 
— Jenkins  vs.  Frink,  80  Cal.  586,  595,  89  Am. 
Dec.  134.  See  lU.  Switzer  vs.  Skiles.  8  UK 
(8  Gilm.)  629,  44  Am.  Dec.  723.  Ky.  Venable 
vs.  Beauchamp,  8  Dana  821,  28  Am.  Dec.  74. 
N.  T,  Van  Home  vs.  Fonda,  5  John.  Ch.  388, 
406;  Armour  vs.  Alexander,  10  Paige  Ch.  571,. 
672;  Burhans  vs.  Van  Zandt,  7  N.  Y.  523.  Pa^ 
Rupp  vs.  Orr,  31  Pa.  St  617.  Fed.  Flagg  vs. 
Mann,  2  Sumn.  C.  C.  486,  9  Fed.  Cas.  202;  Roth- 
well  vs.  Dewees,  67  U.  S.  (2  Black),  613,  618,. 
bk.  17  L.  ed.  309. 

11.  INVOLUNTARY  TRUST  ESTABLISHED 
BY  CONVEYANCE  by  Wife  to*  father  by  deed 
absolute  on  its  face,  for  purpose  of  puttings 
legal  estate  in  father  and  enabling  him  ta 
collect  money  on  executory  contract  of  sale,. 
as  against  husband,  even  though  terms  of 
trust  may  be  contained  in  invalid  will. — Garn- 
sey  vs.  Oothard,  90  Cal.  603,  607,  27  Pac.  Rep. 
616. 

12.  Arises  In  favor  of  borrowers  assigningr 
property  held  by  them  in  mortgrage  for  much 
larger  amount,  where  lender  agrees  to  hold 
same  for  other  benefit  upon  purchase  at  fore- 
closure of  sale  against  other  mortgager. — Prlce- 
vs.  Reeves,  88  Cal.  457,  460. 

IS.  IN  FAVOR  OF  DIVORCED  IVIFE  pur- 
chasing at  receiver's  sale  property  purchased 
by  her  husband's  brokers,  who  advanced  the 
purchase  money,  but  which  was  subsequently 
repaid  by  him. — White  vs.  Costigan,  138  Cal. 
564,  569,  72  Pac  Rep.  178. 

14.  IN  FAVOR  OF  GRANTEE  fully  per- 
forming contract,  possession  of  grantor  to  be 
that  of  grantee. — Luco  vs.  De  Toro,  91  Cal.  405,. 
418,  27  Pac.  Rep.  1082. 

15.  Possession  of  vendor  before  conveyance 

where  grantee  has  fulfilled  contract  construed 
to  be  for  benefit  of,  or  in  trust  for  cestui  que 
trust,  vendee,  where  It  can  be  reasonably  pre- 
sumed to  be  in  accordance  with  trust. — Luco- 
vs.  De  Toro,  91  Cal.  406,  419,  27  Pac.  Rep.  1082^ 
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See  Ark.  Harris  vs.  Kingr,  16  Ark.  122.  Tex. 
Hemminff  vs.  Zlmmerschitte,  4  Tex.  159;  Hoi- 
man  vs.  Criswell,  16  Tex.  394.  Fed.  Lewis  vs. 
Hawkins,  90  U.  S.  (23  WalL)  119,  125.  bk.  23  JU 
ed.  113. 

le.  IN  FAVOR  OF  HEIRS,  where  one,  pro- 
curing himself  to  be  appointed  administrator 
under  order  of  court  without  legal  notice,  ob- 
tains order  for  sale  of  property  and  purchases 
same  through  fraud  on  heirs. — Scott  vs.  Um- 
barger,  41  Cal.  410.  416,  419. 

17.  In  favor  of  Infants  as  against  parties 
assuming  charge  of  them  for  their  benefit. — In 
re  Estate  Belsel,  110  Cal'.  267,  276,  40  Pao.  Rep. 

961,   42  Id.  819. 

18.  In  favor  of  marital  community  where 
wife  purchases  real  estate  with  money  earned 
by  husband  after  marriage,  taking  title  In  her 
own  name,  without  his  knowledge  or  consent, 
and  holding  adverse  to  him. — Shanahan  vs. 
Crampton,  92  Cal.  9,  18,  28  Pac.  Rep.  60.  Sea 
Hill  vs.  Bugg,  52  Miss.  401;  Bent  vs.  Bent.  44 
Vt.  665. 


10.  In  favor  of  party  pnrchaalng  In  bis  o^ 
name  under  agreement  that  property  should 
be  held  for  joint  benefit  of  parties  is  not  af- 
fected by  fraud  In  non-disclosure  of  prior  pur- 
chase made  by  party  taking  conveyance. — 
Dikeman  vs.  Norrie,  86  Cal.  94,  102. 

20i  In  favor  of  pnrduuior  from  party  pur- 
chasing from  state  land  granted  by  Congress 
for  internal  improvements,  paying  portion  of 
purchase  money  and  receiving  certificate* 
where  such  purchasers  enter  into  possession 
and  pay  balance  and  patent  is  taken  by  first 
purchaser  in  his  own  name. — ^Wasley  vs.  Fore- 
man. 38  Cal.  90,  92;  Bludworth  vs.  Lake,  83  Cat 
255. 

21.  Principle  Involved  In  Tolnntary  tmsts 
that  party  paying  purchase  Is  entitled  to  have 
trust  enforced  in  his  favor,  has  its  origin  in 
natural  presumption.  In  absence  of  rebutting 
circumstances  that  he  who  supplies  money 
means  purchase  to  be  for  his  own  benefit  rather 
than  for  that  of  another,  and  that  conveyance 
in  name  of  latter  Is  matter  of  convenience 
and  arrangement  for  collateral  purposes. — Os- 
borne vs.  Endicott,  6  CaL  149,  168,  66  Am.  Dec. 
498.  See  Wells  Fargo  &  Co.  vs.  Robinson,  13 
Cal.  188,  141;  Hidden  vs.  Jordan.  21  Cal.  92,  99; 
Simson  vs.  Eckstein,  22  Cal.  680,  698. 

22.  In  favor  of  vHfe  against  hnaband  re- 
deeming his  notes  and  mortgages  with  her 
money  with  intent  to  defraud,  and  assigning 
without  consideration  in  secret  trust  for  him- 
self.— Oreiner  vs.  Grelner,  68  CaL  116,  122. 

28.  In  favor  of  wife  against  husband  pur- 
chasing estate  with  wife's  separate  property 
in  his  own  name. — Riley  vs.  Martlnelli,  97  CaL 
576,  680,  83  Am.  St  Rep.  209.  82  Pac.  Rep.  679, 
21  U  R.  A.  83. 

24.  In  favor  of  wife  czeenting  n  deed  to 
hnaband  of  her  property  without  consideration 
upon  his  verbal  promise  to  carry  out  certain 
trust. — Jones  vs.  Jones,  140  CaL  687,  690,  74 
Pac  Rep.  148. 

2B.  Against  agent  ^rho  redeems  property 
■old  vnder  foreclosure  with  money  arising 
from  produce   of  estate. — Do  Mallagh   vs.   Pe 


Mallagh,  77  CaL  126,  128,  sub  nom.  Mallagh  vs. 
Mallagh,  19  Pac  Rep.  266.    See  16  Pac.  Rep.  535. 

26»  Against  grantor  where  grantee  and 
grantor  stand  in  fldndary  relation  and  deed 
Is  executed  without  consideration  other  than 
grantee's  promise  to  hold  for  purpose  of  carry- 
ing out  express  trust  In  grantor's  favor  not 
put  Into  writing,  upon  ground  that  confidence 
inducing  transaction  having  arisen  from  fidu- 
ciary relation,  breach  of  agreement  creates 
constructive  fraud  against  vendor  on  vendee's 
part — Brison  vs.  Brison,  76  Cal.  626,  629,  7 
Am.  St  Rep.  189,  17  Pac.  Rep.  689;  Feeney  vs. 
Howard,  79  CaL  625,  12  Am.  St  Rep.  162,  21 
Pac.  Rep.  984,  4  Lh  R.  A.  826;  Alanlz  vs.  Case- 
nave,  91  CaL  41,  27  Pac  Rep.  621;  Hayne  vs. 
Hermann,  97  CaL  259.  262.  32  Pac  Rep.  171; 
Jones  vs.  Jones,  140  CaL  6S7,  690,  74  Pac  Rep. 
143. 

27.  Agalnat  parties  advancing  money  where 
mortgage  feature  of  transactions  between  par- 
ties is  extinguished  and  eliminated  by  repay- 
ment of  money  advanced,  land  is  aver  after 
held  by  them  as  trustees,  and  not  as  mort- 
gagees.— White  vs.  Costigan,  138  CaL  664,  569. 
72  Pac  Rep.  178.  See  Campbell  vs.  Freeman. 
99  CaL  646,  84  Pac  Rep.  118. 

28.  Agalnat  party  taking  deed   in   his   own 

name,  knowing  consideration  paid  on  behalf 
of  others  who  placed  title  in  his  name  for 
their  benefit,  agreeing  to  accept  title  and  hold 
for  them. — Barroilhet  vs.  Anspacher,  68  Cal. 
116,  121,  8  Pac.  Rep.  804. 

29.  Agalnat  party  taking  title  and  paying 
purchase  money  as  loan  for  other  party. — Hell- 
man  vs.  Messmer,  76  Cal.  166,  170,  16  Pac  Rep. 
766.  See  Hidden  vs.  Jordan,  21  CaL  92;  Millard 
vs.  Hathaway,  27  CaL  119,  140,  142;  Sandfoss 
vs.  Jones,  86  CaL  481;  Page  vs.  Page,  8  N.  H. 
187;  Boyd  vs.  McLean,  1  John.  Ch.  (N.  Y.)  582. 

80.     Agalnat    purchaser    at    sherUTa    sale    of 

mining  claims  under  agreement  to  take  assign- 
ment for  joint  benefit  where  ha  takes  assign- 
ment in  his  own  name  and  other  pays  purchase 
price. — ^Dikeman  vs.  Norrie,  36  CaL  94,  102. 

SI*     IVhere    there   Is   express    nnderatanding 

by  creditor,  who  has  assigned  to  him  as  se- 
curity mortgage  held  by  his  debtors  over  third 
party,  that  he  should  foreclose  mortgage,  buy 
In  premises  under  Judgment,  and  hold  them 
in  place  of  note  as  security  for  loan. — Price 
vs.  Reeves,  88  CaL  467,  460.  See  Sandfoss  vs. 
Jones.  86  CaL  481,  482. 

DIatingnishlngt  Wright  vs.  Ross,  86  CaL 
414. 


S2i  Under  ngreement  vrhereby  pnrenta 
render  child  to  his  uncle,  upon  latter  ex- 
pressly agreeing  to  leave  him  estate  at  his 
death,  upon  strength  of  which  such  party  is 
surrendered,  and  under  agreement  nephew 
takes  care  of  and  improves  uncle's  business. — 
McCabe  vs.  Healy,  138  CaL  81,  84,  70  Pac  Rep. 
1008.  See  Owens  vs.  McNally,  118  CaL  444,  46 
Pac.  Rep.  710,  88  I4.  R.  A.  869.  BUch.  Wright 
vs.  Wright,  99  Mich.  170.  68  N.  W.  Rep.  64,  28 
Lk  R.  A.  196.  Minn.  Svanburg  vs.  Fosaeen,  76 
Minn.  860,  859,  74  Am.  St  Rep.  490.  78  N.  W. 
Rep.  4,  43  Lh  R.  A.  427.  Mo.  Sutton  vs.  Hay- 
den,  62  Mo.  101;  Sharkey  vs.  McDermott,  91 
Mo.   647,   60  Am.  Rep.   270.   4  a   W.    Rep.   107: 
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Healey  vs.  Simpson,  US  Mo.  S40,  20  8.  W.  Rep. 
S81.  HoBt.  Burns  vs.  Smith,  21  Mont.  261,  69 
Am.  St  Rep.  663,  68  Pao.  Rep.  742.  Neb.  Kofka 
vs.  Rosicky,  41  Neb.  828,  48  Am.  St  Rep.  686,  69 
N.  W.  Rep.  788,  26  L.  R.  A.  207.  N,  J.  Johnson 
vs.  Hubbell,  10  N.  J.  Eq.  (2  Stock.)  332,  66  Am. 
Deo.  778;  Van  Duyne  vs.  Vreeland,  12  N.  J. 
Eq.  (1  Beas.)  142;  Schutt  vs.  Missionary  Soc, 
41  K.  J.  Eq.  (14  Stew.)  116,  8  Atl.  Rep.  898. 
If.  T.  Codine  vs.  Kidd,  19  N.  Y.  St  Rep.  818. 
S.  C.  Rivers  vs.  Rivers,  8  Desaus.  Eq.  190,  196, 
4  Am.  Dec.  609.  Utah.  Brlnton  vs.  Van  Cott. 
8  Utah  480,  33  Pac.  Rep.  218.  Fed.  Jaffee  vs. 
Jacobson,  48  Fed.  Rep.  21,  1  C.  C.  A.  11,  24. 

8S«  Under  comtraet  of  sale  taken  by  party 
as  security  for  payment  of  advances  made  by 
him  in  purchasing:  land  to  the  extent  of  the 
advances. — Walton  vs.  Karnes,  67  Cal.  266,  256, 
7  Pac.  Rep.   676. 

IIL     WHEN    NOT    CREATED. 

84,     INVOIiUNTARY      TRUST      DOBS       NOT 

ARISES  between  parties  where  one  makes  con- 
tract of  purchase  and  agrees  with  another  to 
let  him  in  upon  paying:  certain  amount  within 
^iven  time,  where  latter  falls  to  comply  with 
terms. — Taylor  vs.  Kelly,  103  CaL  178,  184,  87 
Pac  Rep.  216. 

35.  DlsttnamlMlilast  Orelner  vs.  Orelner,  68 
CaL  116.  122. 

30.  By  mere  fact  tbat  aiater,  to  whom  tes- 
tator, after  makinsr  will,  hands  over  all  hU 
personal  estate  absolutely,  decides  to  pay 
legacy  named  in  will  to  brother,  and  pro- 
fesses wining:ness  to  pay  another  legacy  left 
by  same  will,  may  be  consistent  with  her  claim 
to  all  money,  and  not  of  Itself  sufficient  to  raise 
involuntary  trust  in  favor  of  legatees. — Barker 
vs.  Hurley,  132  Cal.  21,  29,  63  Pac.  Rep.  1071. 

27.  DIstlnamlahlnKt  Butler  vs.  Hyland,  89 
Cal.  675,  26  Pac.  Rep.  1108;  Odell  vs.  Moss,  180 
CaL  362,  62  Pac.  Rep.  665. 

28.  Not  arise  when  grante«  lakes  upon  val- 
uable consideration. — Chapman  vs.  Hughes,  134 
CaL  641,  659,  58  Pac  Rep.  298,  60  Id.  974,  66  Id. 
982.  See  Gibson  vs.  Armstrong,  7  B.  Mon.  (Ky.) 
489. 

S9.  Not  created  by  avltelalm  deed  executed 
by  husband  having  no  Interest  but  mere  pos- 
session in  premises  upon  which  both  he  and 
wife  live  as  against  husband  subsequently 
making  entry  under  homestead  laws,  and  pur- 
chasing from  state  in  his  own  name  where 
it  is  not  shown  that  separate  estate  of  wife 
was  used  or  that  husband  acted  at  her  request 
or  on  her  behalf. — Brannock  vs.  Monroe,  66 
CaL  491,  492,  4  Pac.  Rep.  488. 

40i     Not  created  vpon  mere  verbal  promise 

to  purchase  for  benefit  of  another  in  absence 
of  an  advance  of  money  or  an  afirreement  in 
writing. — Taylor  vs.  Kelly,  103  CaL  178,  184,  87 
Pac.  Rep.  216.  See  Sandfoss  vs.  Jones,  86  CaL 
481,  488;  Bland  vs.  Talley,  60  Ark.  71,  6  S.  W. 
Rep.  234;  Rose  vs.  Hayden,  86  Kan.  106,  67  Aul 
Rep.  146,  10  Pac.  Rep.  664. 

41.  Not  created  where  pnrchaae  takes  1b 
name  of  another  for  mere  convenience,  deed 
Is  delivered  back  and  never  recorded,  recorded 
title  appearing  in  such  trustee. — Weygant  vs. 
Bartlett.  102  Cal.  224,  225,  86  Pac  Rep.  417. 
C.  C— 109. 


42.  TENDOR  OF  REAL  ESTATE  TENDER- 
ING DEED  and  demanding  from  purchaser  bal- 
ance due  for  property,  which  demands  were 
not  made  known  to  parties  to  company  in 
which  proposed  purchasers  were  stockholders, 
of  which  fact  vendor  had  no  notice,  not  trustee 
under  resulting  trust  in  favor  of  such  corpora- 
tion.— Stratton  vs.  California  L.  &  T.  Co.,  86 
CaL  853,  369,  24  Pac.  Rep.   1065. 

48.  VENDOR  OBTAINING  FROM  FUR- 
CHASlBIR  release  of  all  rights  under  contract 
for  valuable  consideration  upon  failure  to  com- 
ply with  terms,  acting  bona  fide  and  without 
notice  that  such  purchaser  acts  on  behalf  of 
others,  not  involuntary  trustee  for  parties  ad- 
vancing such  money,  and  holds  free  from  any 
trust. — Stratton  vs.  California  I*.  &  T.  Co.,  86 
CaL  353,  359,  24  Pao.  Rep.  1066.  See  Winton 
vs.  Spring,  18  CaL  461,  452;  Jennlson  vs. 
Leonard,  88  U.  S.  (21  WalL)  802,  809,  bk.  22  L. 
ed.  639. 

rV.     ACTION    TO    ENFORCE. 

Aa  to  eaforeemeat  of  tmats^  see  ante  §863 
and  note  pars.  83-96. 

44.  ACTION  lilES  TO  ENFORCE  INTOIilTN- 
TARY  TRUST  and  to  charge  defendant  as  in- 
voluntary trustee,  where  latter  has  obtained 
from  beneficiary  assignment  of  his  Interest  in 
his  decedent's  estate  upon  false  representa- 
tions, even  though  no  actual  fraud  may  exist.^ 
Wlngerter  vs.  Wlngerter,  71  CaL  106,  110,  11 
Pac  Rep.  853.  See  O'Connor  vs.  Flynn,  67  CaL 
293;  Olivas  vs.  Ollvas,  61  CaL  882. 

45.  ACTION  TO  <iUIET  TITLE  DOES  NOT 

LIE  against  grantee  from  wife  of  community 
property  purchased  by  her  with  husband's 
funds  without  his  knowledge  or  consent  and 
held  by  her  adversely. — Shanahan  vs.  Cramp- 
ton,  92  Cal.  9,  13,  28  Pac.  Rep.  60.  See  Learned 
vs.  Wei  ton,  40  CaL  349;  Brewer  vs.  Houston. 
68  Cal.  346;  Von  Drachenfels  vs.  DoolitUe,  77 
CaL  295,  19  Pac.  Rep.  618;  Harrigan  vs.  l^owry, 
84  CaL  456,  467,  22  Pac.  Rep.  668,  84  X&   48. 

V.     EVIDENCE. 

4e.     STATUTE  OF  FRAUDS  HAS  NO  AFFLI 
CATION  to  resulting  trusts. — ^Millard  vs.  Hatl 
away,  27  CaL  119,  189;  Walton  vs.  Karnes,  ft 
CaL  266,  256,  7  Pac.  Rep.  676. 

47.  PAROL  ETIDENCBy  Such  as  admlssios 
of  party,  is  admitted  to  prove  parol  agreemeiut 
contradicting  terms  of  deed  where  trust  is 
avowed  by  grantee. — Peralta  vs.  Castro,  6  CaL 
864,  868. 

48.  Admtssloa  1b  wneMngf  such  as  entry  In 
book  of  account  of  payment  of  money  on  ac- 
count of  trust  or  letter  acknowledging  trust, 
sufficient  to  take  case  out  of  statute  of  frauds. 
—-Peralta  vs.  Castro,  6  Cal.  854.  358. 

48.  PAROL  EVIDENCE  IS  NOT  ADMIS- 
SIBLE to  establish  trust  where  same  Is  de- 
fined In  answer. — ^Peralta  vs.  Castro,  6  CaL  854, 
868. 

50.  Evidence  by  party  seeUnflr  to  declare 
trust  and  to  enforce  oonveyance  of  property 
in  hands  of  such  trustee  as  to  proposed  pur- 
chase by  such  trustee  Is  inadmissible. — ^Bran* 
son  vs.  Caruthers,  49  Cal.  874,  881. 

51.  Not  admissible  to  prove  deed  absolute 
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In  form  was  Intended  as  trust  for  rrantor.-^ 
Bayles  vs.  Baxter,  22  Cal.  676,  680. 

62.  DISTIlfGITISHINGt  Leman  vs.  Whitley. 
4  Russ.  428,  6  I4.  J.  Ch.  162,  4  Enff.  Ch.  428.  See 
In  re  Duke  of  Marlborough  (1894),  2  Ch.  188, 
wherein  Leman  vs.  Whitley,  supra,  was  not  fol- 
lowed. 

68i  Not  admlMilble  to  prove  verbal  apree- 
ment  by  one  to  purchase  land  for  another  in 
order  to  establish  resulting  trust  where  entire 


purchase  money  is  paid  by  first  party  and  con- 
veyance taken  in  his  own  name. — Hidden  va 
Jordan,  21  Cal.  92,  102;  Walton  vs.  Karnes,  67 
CaL  266,  266,  7  Pac  Rep.  676. 

64.  TRUST  IN  MONBY  TO  ARISB  from 
policy  of  insurance  must  be  clearly  and  dis- 
tinctly proven,  and  mere  loose  statements  that 
policy  was  intended  for  benefit  of  sole  heir 
will  not  authorize  court  to  find  trust  proved.— 
Silvey  T.  Hodsdon,  62  Cal.  868,  869. 


§  2218.  PASTIES  TO  THE  OONTBAOT.  The  person  whose  confidence  creates 
a  trust  is  called  the  truster;  the  person  in  whom  the  confidence  is  reposed  is  called 
the  trustee ;  and  the  person  for  whose  benefit  the  trust  is  created  is  called  the  bene- 
ficiary. History:    Enaeted  March  21,  1872. 

1.  Applied,  cited,  eonstmedy  referred  to,  etc. 
2,3.  Construed — Aa  showing  fundamental  prin- 
ciple,'etc. 

4.  Voluntary  trust — ^When  assumed. 

5.  Same — When  trust  relation  exists  under. 


1.  APPLIBD,  CITKD,  CONSTRUBD,  RB- 
FXSRRKD  TO,  etc.  In:  Colton  vs.  Stanford.  82 
CaL  861,  874,  16  Am.  St.  Rep.  187,  28  Pac.  Rep. 
16. 

a  COlfSTRVBD  WITH  88  2210»  3228»  2220^ 
2285  as  showing:  fundamental  principle  of  the 
relation  of  trustee  and  cestui  que  trust  la  that 
of  confidence. — Colton  vs.  Stanford,  82  Cal.  861, 
874,  16  Am.  St.  Rep.  187,  28  Pac.  Rep.  16. 

8.  An  diseet  of  mlea  of  equity  ffoverninff 
contracts  between  trustee  and  cestui  que  trust. 


— Colton  vs.  Stanford,  82  CaL  861,  878,  18  Am. 
St  Rep.  187,  23  Pac.  Rep.  16. 

4.     TRUST    VOLUNTARIIiT    ASSUIMED,    and 

by  understanding  of  parties  continued  where 
trustee  continues  to  hold  according  to  under- 
standing:, and  never  repudiated  relationship,, 
and  not  mere  constructive  trust. — Odell  vs. 
Moss,  130  CaL  852,  369,  62  Pac  Rep.  656. 

B.  TRUST  RBLATIOlf  BXISTS  BBTWBEK 
8TOCKHOLDBRS  of  various  corporations  as- 
sociated for  purpose  of  controlling:  corporations 
where  as  each  new  scheme  was  determined 
upon  each  had  his  own  part  to  do  in  their 
various  enterprises,  management  and  conduct 
thereof. — Colton  vs.  Stanford,  82  CaL  361,  S71» 
18  Am.  St.  Rep.  187,  28  Pac  Rep.  16. 


§2219.  WHAT  CONSTITUTES  ONE  A  TRUSTEE.  Every  one  who  Tolun- 
tarily  assumes  a  relation  of  personal  confidence  with  another  is  deemed  a  trustee^ 
within  the  meaning  of  this  chapter,  not  only  as  to  the  person  who  reposes  such 
confidence,  but  also  as  to  all  persons  of  whose  affairs  he  thus  acquires  information 
which  was  given  to  such  person  in  the  like  confidence,  or  over  whose  affairs  he,  by 
such  confidence,  obtains  any  control. 

History:  Enacted  March  21, 1872. 


L    In  General. 

1.  Applied,  dted,  construed,  referred  to,  etc 
2-7.  Construed  with  reference  to  its  applica* 
tion. 
8-12.  Same — ^With    other   sections   aa   to   con- 
sistency with  equity,  etc 

II.  Confidential  Relation — ^How  Shown. 

13.  Equity — How  regarded  and  shown  in* 
14-26.  Parties  between  whom  existing,  etc 
27-31.  When  not  shown  or  insuf&cient. 
82,  33.  When  trust  assumed. 

III.  Evidence. 

84,  85.  Burden  of  proof  to  show  no  breach — On 

whom  cast. 
86, 87.  Sufficiency  of  evidence 

L     IN    OENERAU 

1.  APPLIBD^  CITESD,  COBTSTRUEO,  RB- 
FBRRKD  TO,  etc,  in:  Connor  vs.  Stanley,  72 
Cal.  656,  669,  1  Am.  St.  Rep.  84,  14  Pac  Rep. 
806  (construed  and  applied  with  other  sec- 
tions); Colton  vs.  Stanford,  82  Cal.  S51,  373,  16 
Am.   St.   Rep.   187,  28   Pac  Rep.  16    (construed 


and  applied  with  other  sections);  Roach  vc 
CSaraffa,  86  Cal.  486,  446,  25  Pac  Rep.  22  (con- 
strued and  applied  with  other  sections);  Whit» 
vs.  Warren,  120  Cal.  322.  828,  49  Pac  Rep.  129» 
62  Id.  728  (construed  and  applied  with  other 
sections);  Ruhl  vs.  Mott.  120  Cal.  668,  678,  68 
Pac.  Rep.  804  (construed  and  applied);  Mont- 
gomery vs.  Rauer,  126  Cal.  227,  230,  57  Pac 
Rep.  894  (erroneously  cited  as  8  2290.  construed 
and  applied);  Dow  vs.  Swain,  125  Cal.  674,  675^ 
683,  68  Pac.  Rep.  271  (construed  and  applied); 
Odell  vs.  Moss,  180  (^1.  352,  867,  62  Pac  Rep. 
655;  More  vs.  More,  133  Cal.  489,  493,  65  Pac 
Rep.  1044  (construed  and  applied  with  other 
sections);  Donnelly  vs.  Rees,  141  Cal.  56,  67,  6U 
74  Pac  Rep.  433  (construed  and  applied);  Bell 
vs.  Solomons,  142  C^al.  59,  69,  75  Pac  Rep^  649 
(construed  and  applied  with  other  sections); 
White  vs.  Warren  (Cal.  June  15,  1897),  49  Pac 
Rep.  129,  130  (construed  and  applied). 

a.  CONSTRUED  AS  APPLYING  TO  CASS 
OF  COlfFiDIBlfCB:  reposed  by  brother,  men- 
tally incapable  of  transact! ngr  business  by  rea- 
son of  intoxication,  la  his  brother,  who  con* 
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•plred  with  others  to  procure  property  from 
him. — More  vs.  More,  13S  Cal.  489,  49S,  66  Pao. 
Rep.  1044. 

8.     As  applylniT  to  case  of  frandvleBt  vae  of 

instruments  entered  into  between  parties  upon 
mutual  confidence  of  parties. — Donnelly  vs. 
Rees,  141  CaL  66,  61,  74  Pao.  Rep.  438. 

4.  As  applying  to  case  of  special  confldence 

reposed  by  brother,  ffiven  to  intoxication,  in 
his  sister. — Odell  vs.  Moss,  130  CaL  862,  867» 
62  Pac.  Rep.  666. 

5.  As  applylBff  to  eottfldeatlal  relation  exist- 
insT  between  husband  and  wife. — White  vs. 
Warren  (Cal.  June  16,  1897),  49  Pac.  Rep.  129. 
See  Jackson  vs.  Jackson,  94  Cal.  446,  29  Pac 
Rep.  967;  Dolliver  vs.  Dolliver,  94  Cal.  642,  80 
Pao.  Rep.  4. 

C  An  applylnar  to  trandiileBt  use  of  doea« 
meats  In  relation  of  trust  voluntarily  assumed 
in  accepting:  same. — Donnelly  vs.  Rees,  141  CaL 
63,  61.  74  Pac.  Rep.  438.  See  Pierce  vs.  Robin- 
son, 13  CaL  116,  127;  Brlson  vs.  Brison,  76  Cal. 
625,  627,  7  Am.  St.  Rep.  189,  17  Pao.  Rep.  689; 
Knierht  vs.  Tripp,  121  CaL  674,  64  Pac  Rep.  867; 
Kimball  vs.  Tripp,  186  CaL  681,  686,  69  Pac 
Rep.  428;  Da  vies  vs.  Otto,  86  Beav.  218. 

T.  As  applying  to  party  rccelvliiff  children's 
money  from  guardian  knowing  Its  character 
and  trust  fund  and  receiving  them  as  such. — 
Montgomery  vs.  Rauer,  126  CaL  227,  280,  67  Pac 
Rep.  894.  See  Austin  vs.  Willson,  21  Ind.  262; 
Wallace  vs.  Brown,  41  Ind.  486;  Baughn  vi. 
Shackleford,   48  Miss.   266. 

8.  ^Wltk  other  seetloBs  as  being  consistent 
with  rules  of  equity. — Colton  vs.  Stanford,  82 
CaL  861.  878,  16  Am.  St.  Rep.  187,  28  Pac  Rep. 
16. 

••  "WITH  OTHER  SS2CTIONS  as  not  chang- 
ing character  of  trusts  existing  or  created  be- 
fore code. — Roach  vs.  Caraffa,  85  CaL  486,  446, 
26  Pac.  Rep.  22. 

lOu  With  8  2235  as  applying  to  cases  of  oon- 
fidence  reposed  by  party  believing  in  spiritual- 
ism and  medium. — Connor  vs.  Stanley,  72  CaL 
666.  669,  1  Am.  St.  Rep.  84,  14  Pac  Rep.  806. 

11.  "With  (2286  as  applying  case  of  husband 
claiming  that  money  loaned  to  him  by  wife 
was  a  gift. — White  vs.  Warren,  120  CaL  822, 
823,  49  Pac.  Rep.  129.  62  Id.  728. 

12.  With  S92224y  2281,  2286  with  regard  to 
good  faith,  and  presumptions  of  law  with  ref- 
erence thereto,  between  parties  standing  in 
confidential  relation  (dis.  op.). — Bell  vs.  Solo- 
mons. 142  CaL  69,  69,  75  Pac  Rep.  649. 

IL     CONFIDENTIAL  RELATION— HOW 

SHOWN. 

18.     B^ITITT    TIEWS     WTTIi     STRICTNESS 

business  relations  or  dealings  of  man  with  one 
standing  In  position  of  dependence  or  con- 
fidence to  him,  when  relation  voluntarily  as- 
sumed or  Imposed  by  operation  of  law. — Ruhl 
vs.  Mott,  120  Cal.  668,  679,  68  Pac  Rep.  804. 

14.  RELATION  OF  TRUST  AND  COBTFI- 
DENCB  may  exist  between  attorney  and  client 
under  circumstances  making  it  duty  of  former 
to  keep  his  constituent  informed  of  all  trans- 
actions made  by  attorney  on  his  behalf  to 
which  his  agency  extends. — ^Duff  ▼■•  Dufl,  71 
CaL  618,  688,  18  Pac  Rep.  670. 


IS.  Brother  and  slater. — See  pars.  32,  33  this 
note 

10.  May  exist  in  consequence  of  party's 
claim  to  power  over  another,  as  a  medium. — 
Connor  vs.  Stanley,  72  Cal.  666,  659,  1  Am.  St. 
Rep.  84.  14  Pac  Rep.  806. 

17.  Exists  and  la  applied  In  relation  to  one 
and  his  priest^  confessor,  clergyman  or  spiritual 
adviser. — Connor  vs.  Stanley,  72  vjaL  556,  558,  X 
Am.  St.  Rep.  84,  14  Pac  Rep.  806. 

18.  BSxlsts  between  parties  associated  to- 
gether for  bnslness  purposes,  the  relation  be- 
tween the  parties  being  that  of  the  greatest 
oonfidence  of  the  trust,  greater  than  ever  ex- 
isted in  any  partnership. — Colton  vs.  Stanford, 
88  CaL  861,  870,  16  Am.  St.  Rep.  187,  23  Pac 
Rep.  16. 

IS.  Exists  between  director  and  his  cor- 
poration.— Woodroof  vs.  Howes,  88  CaL  184, 
187,  26  Pac  Rep.  111. 

20.  Exists    between    knsband    and    wife    to 

such  degree  as  to  lead  to  presumption  that 
gift  by  wife  to  husband  was  obtained  by 
undue  influence  and  so  to  raise  a  trust  for 
her. — White  vs.  Warren,  180  CaL  822,  823,  49 
Pac  Rep.  129,  62  Id.  728. 

21.  Between  knsband  and  wife  under  con- 
veyance by  wife  to  husband,  under  parol  prom- 
ise by  him  to  carry  out  oral  trust,  is  not  af- 
fected by  fact  that  conveyance  was  In  part 
induced  by  statement  of  attorney. — Jones  vs. 
Jones,  140  CaL  687,  690,  74  Pac  Rep.  143. 

22.  Husband  and  wife  execntlng  deed  with* 
ont  consideration  other  than  mere  promise  ex- 
press or  implied  of  grantee  to  hold  for  purpose 
of  carrying  out  express  trust  in  grantor's  fa- 
vor not' put  in  writing,  and  therefore  invalid 
as  express  trust,  by  reason  of  confidence  which 
induced  transaction  arising  actual  or  pre- 
sumably from  flduoiary  relation,  breach  of 
which  constitutes  constructive  fraud. — Jonea 
vs.  Jones,  140  CaL  687,  590,  74  Pac  Rep.  148. 
See  Brison  vs.  Brison,  76  CaL  626,  7  Am.  SU 
Rep.  189,  17  Pac  Rep.  689;  Feeney  vs.  Howard,. 
79  CaL  625,  18  Am.  St.  Rep.  162,  21  Pac.  Rep. 
984,  4  Li.  R.  A.  826;  Alania  vs.  Casenave,  91 
CaL  41,  27  Pac  Rep.  621;  Hayne  vs.  Hermann* 
97  Cal.  269,  262,  82  Pac  Rep.  171. 

28.     May  exist  by  nuiklng  of  representations 

knowing  that  they  will  be  acted  upon. — Dow 
vs.  Swain.  126  CaL  674.  676,  688,  68  Pac  Rep. 
271. 

24.  Sister  and  brother. — See  pars.  82,  88 
this   note 


26.  Of  extraordinary  eharactery  may  exist 
between  parties  associated  together  for  or- 
ganizing, controlling,  and  operating  railroad 
and  other  corporations  so  as  to  create  position 
of  trust  between  them,  even  though  It  may 
not  constitute  a  partnershlp.^-Colton  vs.  Stan- 
ford, 82  CaL  861,  870.  16  Am.  St  Rep.  187,  22 
Pac  Rep.  16. 

20.  Solilclent  to  support  troat  In  favor  of 
children  exists  where  one  receives  money  from 
trustee  knowing  same  to  belong  to  trust  es- 
tate.— Montgomery  vs.  Rauer,  126  CaL  227,  829» 
67  Pac  Rep.   894. 

27.  CONFIDENCB      ALOIVE      RE?>OSED     lit 

another  not  suiiloient  to  ersata  re»  9onsibilitr 


(1T«0 


PURPOSES  FOB  WHICH  TKU8T  CRBATED. 


[DlT.  HI,  Pt.  IT. 


•r  impose  duty  anlasa  partr  ''▼olnntarlly  as- 
sumes relation  of  personal  confidence." — Ruhl 
▼a.  Mott,  120  CaL  •«,  679,  68  Pa&  Rep.  S04. 

98a  Mm  Urn  tcch»lcal  memmm  not  created  by 
blood  relation  outside  of  parent  and  child* 
although  such  relationship  may  exist  by  rea- 
son of  superior  position  held  by  one  party 
over  another.-— Odell  vs.  Moss,  180  CaL  86X 
SS7,   82   Pac.   Rep.   866. 

».  At  law  mmt  established  by  fiict  that 
vendee  reposing:  confidence  in  vendor  and 
shutting  his  eyes  and  ears  and  making  no 
use  of  his  faculties  in  determining:  value.^ 
Ruhl  vs.  Mott,  180  CaL  668,  669,  68  Pac  Rep. 
804. 


SOU     Sofieleat  t«  chaise  eae  as  trostee  not 

shown  by  fact  that  "one  half  or  more  of  all 
the  business  done  by  cestui  que  trust  comingr 
from  trustee  as  manager  of  firm,  and  as  re- 
sult of  relation  between  them,  cestui  que 
trust  reposingr  gn^eat  confidence  in  trustee, 
trusting  him  and  relying:  upon  him  for  ad- 
vice."—Ruhl  vs.  Mott,  120  CaL  668,  678,  68 
Pac   Rep.   804. 

51.  PARTY  CAHHOT  8EBK  RBIilKF— 0» 
ground  of  breach  of  confldeaee  when  he  shows 
that  he  was  aware  that  misrepresentations  were 
made  to  him  and  that  other  party  was  not 
friendly,  but  hostile  and  false — Ruhl  vs.  Mott* 
120  CaL  668,  679,  68  Pac  Rep.  804. 

52.  TRUST  ASSUMBD  TO  BXI8T  BB- 
TWEBN  PARTIBS  Standing  In  confidential  re- 


lation, as  brother  and  sister,  where  one  admits 
managingr  estate  under  trust,  and  special  con- 
fidence and  trust  is  reposed.— Odell  vs.  Moss, 
180  CaL  862,  367,  62  Pac  Rep.  666. 

SS;  RBULTIOHSHIP  OF  BROTHBR  AND 
SISTER,  if  not  in  itself  fiduciary,  is  material 
circumstance  to  be  considered  upon  question 
whether  fiduciary  relation  exists  between  par- 
ties.—Odell  vs.  Moss.  180  CaL  862,  866,  62  Pac 
Rep.  666. 

m.     BVIDENCB. 

S4,  BITRDBir  OF  PROOF  is  on  party  claim- 
ing against  cestui  que  trust  to  show  no 
breach  of  confidential  relation. — ^Whlte  vs. 
Warren.  120  CaL  822,  828,  49  Pac  Rep.  129, 
62  Id.  728. 


S&    Upea     party    obtalaias    advamtagpe     to 

show  that  no  undue  influence  existed  from 
confidential  relation  between  parties. — Connor 
vs.  Stanley,  72  CaL  666,  668,  1  Am.  8t.  Rep. 
84,  14  Pac  Rep.  806. 

SS.  BVIDBlfCB  MUST  SHO^V  BXISTBNCB 
OF  TRUST,  party  soug:ht  to  be  charg:ed  was 
trustee,  and  facts  and  circumstances  showing: 
breach  of  confidential  relation. — ^Mound  City 
Lb  &  W.  Assoc  vs.  81auson,  66  CaL  426,  428, 
4  Pac  Rep.  896. 


S7«  Mere  statemeat  auide  by  aasvred  that 
policy  was  intended  for  benefit  of  son  not 
sufficient  evidence  to  constitute  trust — Silvey 
vs..  Hodg:don,  62  CaL  868,  869. 


§  2220.  FOS  WHAT  PUBPOSE  A  TBUST  MAT  BE  CREATED.  A  trust  may 
be  created  for  any  purpose  for  which  a  contract  may  lawfully  be  made,  except  as 
otherwise  prescribed  by  the  titles  on  uses  and  trusts  and  on  transfers. 

History:   Enacted  March  21, 1872. 


1.  Applied,  cited  construed,  referred  to,  etc 
2-7.  Construed  witn  reference  to  its  application^ 
etc 

8.  Distinctions  between  trusts  in  realty  and 

personalty. 

9.  Purposes  for  which  created. 

1.  APPLIKD9  CITED,  CONSTRUED,  RB- 
FERRBD  TO,  etc..  In:  In  re  Estate  Hinckley, 
68  CaL  457,  482  (construed  and  applied);  Hell- 
man  vs.  McWllliams,  70  CaL  449»  463.  11  Pac 
Rep.  659  (cited  as  8  2320,  construed  and  ap- 
plied); Duff  vs.  Duff.  71  Cal.  613,  632,  12  Pac. 
Rep.  670  (construed  and  applied);  In  re  Estate 
Walkerly.  108  Cal.  627.  666.  49  Am.  8t  Rep. 
97.  41  Pac.  Rep.  772  (construed  and  applied 
with  other  sections);  Toland  vs.  Toland.  128 
Cal.  140.  144.  66  Pac.  Rep.  681  (construed  and 
applied). 

2.  COIfSTRVED — ^Aa      applylas      to      tniata 

raised  from  a  confidential  relation  existing 
between  attorney  and  client. — Duff  vs.  Duff» 
71  CSal.  518.  632.  12  Paa  Rep.  670. 

&•  Constme4  as  deelariair  that  a  trust  In 
personal  property  may  be  created  for  any  pur- 
pose for  which  a  contract  may  lawfully  be 
made. — Toland  vs.  Toland.  128  CaL  140.  144. 
66  Pac.  Rep.  681. 

4.  Construed  as  sliowlaff  that  trusts  In  per- 
sonal property  may  be  created  erenerally  for 
any   purpose   for   which   a   contract    may    be 


made. — In   re   Estate   Walkerly.   108    C^L    627, 
666.  49  Am.  St.  Rep.  97.  41  Pac.  Rep.  772. 

B.  Coastraed  as  apholdinar  charitable  dona- 
tions of  personal  property  by  way  of  trust.— 
In  re  Estate  Hinckley,  68  CaL  457.  482. 

e.  Construed  vrltk  fSSaS  as  showing  that 
trusts  in  personal  property  may  rest  upon 
parol  evidence. — In  re  Estate  Walkerly.  108 
CaL  627,  666,  49  Am.  St.  Rep.  97.  41  Pac  Rep. 
772. 

T.  CoBstraed  with  H  88S,  887,  SSas  as  show- 
ing the  difference  between  trusts  in  real  prop- 
erty and  those  in  personal  property. — ^In  re 
Estate  Walkerly.  108  C^L  627.  666,  49  Am.  St. 
Rep.  97.  41  Pac.  Rep.  772. 

&  DISTINCTIONS  BETWEEN  TRUSTS  IN 
RBAIi  PROPEIRTT,  known  as  express  trusts. 
and  those  in  personal  property,  are  that  the 
former  can  only  be  permitted  by  the  statute, 
and  no  others,  while  the  latter  may  be  created 
generally  for  any  purpose  for  which  a  con- 
tract may  be  made;  the  former  belnsr  declared 
and  created  by  writing:,  while  the  latter  rests 
upon  parol. — In  re  Estate  Walkerly.  108  CaL 
627.  666.  49  Am.  St  Rep.  97,  41  Pac.  Rep.  772. 

S.  PURPOSES  FOB  WHICH  TRUSTS  MAT 
BE  CREATED  are  any  purposes  for  which 
a  contract  may  be  lawfully  made. — Hellman 
vs.  McWilliams.  70  CaL  449.  468.  11  Pac  Repi 
669. 


lit.  vm,  «lk  I9  art.  I.] 


VOIiVNTART  TRUST,  AS  TO  TRUSTBR* 
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§  2221.  VOLUNTABT  TBUST,  HOW  OBEATED  AS  TO  TBUSTEB.  Subject 
to  the  provisions  of  section  eight  hundred  and  fifty-two,  a  voluntary  trust  is  ere- 
atedy  as  to  the  truster  and  beneficiary,  by  any  words  or  acts  of  the  truster,  indi- 
cating with  reasonable  certainty: 

1.  An  intention  on  the  part  of  the  truster  to  create  a  trust;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

History:  Enacted  March  21, 1872. 

L    In  GeneraL 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Construed  ae  laying  down  rule  of  evi- 

dence. 
8,4.  Same— Ae  to  meaning. 
5.  Same — ^Ae  pointing  out  manner  of  erea* 

tion. 
8,7.  Same — ^Ae  not  applying  to  purchase  hj 

father  for  son. 

8.  Same — ^As  not  applying  to  charities. 

9.  Same — ^As  not  luniting  cases  of  creation. 
10.  Same— As  not  requiring  cestui  que  trust 

to  be  named. 
11-17.  Same — In  conjunction  with  other  sections. 
18-23.  Essentials  —  Confidence  —  Language  — 

Purposes — Subjects,  etc 

24.  How  changed  to  express  trust* 

IL    Intention — How  Shown. 

25.  Change  of  name — ^Bank  deposit. 
26,27.  When  not  shown. 

28.  Evidence  of  intention — Clear,  conclusive^ 

etc 

m.    How  Created. 

29.  Created  although  trustee  be  beneficiary. 
30-38.  Language   or  acts — ^Instrument — Bequest 

— Deposit,  etc. 
39-42.  How  not  created — Decree — ^Devise — Mexi« 
can  grant,  etc 

lY.    Beneficiaries — Who  May  Be,  etc 

43.  Trust  always  for  benefit  of  third  party. 

44.  Truster  may  be,  with  children. 

45.  Intention  to  ahow — Sufficiency  of. 

V.    Personal  Property. 

46.  Code  applies  to  trusts  in  personalty. 
47,48.  How   far  affected  by  legislative  acts- 
Common  law. 

49.  Bules  as  to  creation — How  far  affected  by. 
50-53.  Writing  not  necessary. 

54.  Subject-matter  clearly  stated. 

55.  Intention  must  be  carried  out. 

56.  How  affected  by  invalid  trust  of  realty. 
57,58.  How  created — Father  and  son. 

59.  How  shown  on  mortgage  of  personal  chat- 

tels. 

60.  When  void. 

yi.    Evidence 

61.  Bule  not  changed  as  to  nature  of,  to 

create  trust. 

62.  Same— Differs  only  in  relation. 

63.  Intention  to  create^Sufficiency  to  prove 
64-67.  Parol  evidence — Admissible 

L 


IN  GENERAL. 

1.  APPLIED,  CmSDf  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  in:  In  re  Estate  Hinckley, 
58  Cal.  467,  488  (construed  and  applied  with 
other   sections);   Hellman   vs.   Mc Williams,   70 


Cal.  449.  462,  11  Pae.  Rep.  869  (construed  and 
applied  with  other  sections);  Goldtree  vs. 
Thompson,  79  Cal.  618,  625,  22  Pac.  Rep.  60 
(construed  and  applied  with  (2222);  Tyler 
vs.  Mayre,  96  Cal.  160,  167,  27  Pac  Rep.  160, 
80  Id.  196  (construed  and  applied  with 
9  2282);  In  re  Estate  Walkerly,  108  Cal.  627, 
666,  49  Am.  St  Rep.  97,  41  Pao.  Rep.  772 
(construed  and  applied  with  other  sections); 
Lynch  vs.  Rooney,  112  C^aL  279,  284,  44  Pac 
Rep.  666  (construed  and  applied  with  8  852); 
Booth  vs.  Oakland  Bank  of  Savinsrs,  122  Cal. 
19,  26,  64  Pac  Rep.  870  (construed  and  ap- 
plied); Wittfleld  vs.  Forster,  124  Cal.  418,  421, 
67  Pac  Rep.  219  (construed  and  applied  with 
Si  852,  867);  Sheehan  vs.  Sullivan,  126  Cal. 
189,  191,  68  Pac  Rep.  648  (construed  and  ap- 
plied with  other  sections);  McCloud  vs.  Hew- 
lett, 136  CaL  861,  867,  67  Pac  Rep.  838 
(construed  and  applied  with  f2222);  Faylor 
vs.  Faylor,  186  Cal.  92,  96,  68  Pac  Rep.  482 
(construed  and  applied  with  other  sections); 
In  re  Estate  Reith,  144  Cal.  814.  818,  77  Pac. 
Rep.  942  (construed  and  applied);  Bedell  vs. 
Scogrerlns  (Cal.  June  27,  1896),  40  Pac.  Rep. 
964    (construed  and  applied   with  8  2222). 

As  to  elKeet  of  dcposttlns  money  In  bank 
In  trust  for  third  person^  see  monosraphio 
note  by  H.  P.  Farnham,  82  L.  R.  A.  373. 

An  to  Tolvntary  parol  tmnt  In  personal 
property,  see  notes  61  Am.  Dec  766;  61  Am. 
St.  Rep.  889. 

As  to  voluntary  trusts  arialnar  from  dcelara- 
tlon  of  the  truster,  see  note  34  Am.  St.  Rep. 
189. 

As  to  when  benefldnrles  must  be  desig- 
nated In  trusty  see  note  61  Am.  St.  Rep.  628. 

%  CONSTRUED  AS  LAYING  DOWN  a  rule 
of  evidence. — In  re  Estate  Hinckley,  58  CaL 
457,   483. 

8.  An  meaning  that  all  trusts  relatlnar  to 
personal  property  may  be  proved  "by  any 
words  or  acts  of  the  truster,"  that  is,  by  oral 
testimony. — In  re  Estate  Hinckley,  58  CaL 
457,   488. 

4.  An  meanlnsT  tbat  nature  and  purposes  of 
trust  must  be  indicated  with  reasonable  cer- 
tainty.— Sheehan  vs.  Sullivan,  126  Cal.  189, 
191,  68  Pac  Rep.  643. 

5.  An  polntlnar  out  the  manner  In  ^rblcb  a 
Toluntary  trust  as  to  truster  and  beneficiary 
must  be  created. — In  re  Estate  Reith,  144  CaL 
314,  818.  77  Pac.  Rep.  942. 

€,  As  not  applying  to  case  of  purchase  by 
father  In  son's  name  where  intention  was 
Joint  purchase  with  son  and  where  evidence 
of  an  intended  transfer  to  the  son  of  another 
estate  and  also  of  an  advancement  was  re- 
butted and  disproved. — Faylor  vs.  Faylor,  138 
CaL  92,  96,  68  Pac  Rep.  482. 
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7.  Such  purchase  being  regarded  as  an  ad- 
vancement and  not  as  showing  implied  trust 
for  father. — Faylor  vs.  Faylor,  186  CaL  92,  96, 
68  Pac.  Rep.  482. 

8.  As  not  meaat  to  apply  to  ebarltable  uses 

or  any  bequest  or  devise  for  charitable  uses. 
— In  re  Estate  Hinckley,  68  CaL  467,  483. 

0.  As  Bot  pnrportlag  to  limit  case  in  which 
trusts  may  be  created. — In  re  Bstate  Hinckley, 
68  Cal.  457,  483. 

10.  As  not  re«nlrlas  tliat  iBdividaal  eestvl 
que  tramtf  to  be  ultimately  benefited  by  de- 
vise or  bequest,  should  be  specified  in  instru- 
ment creating  trust — In  re  Estate  Hinckley, 
68   Cal.   467,   488. 

11.  As  subject  to  f  8CSS|  that  is  to  say,  that 
if  trust  relates  to  land,  it  must  be  in  writing. 
—In  re  Estate  Hinckley,  68  CaL  467.  483. 

12.  WItk  98BS  as  not  in  terms  declaring 
distinction  between  express,  implied,  or  re- 
sulting trusts.<^Xn  re  Bstate  Hinckley,  68  CaL 
467,    483. 

18.  With  8  88E2  as  showing  means  by  which 
trust  created  as  between  truster  and  benefi- 
ciary.— Lynch  vs.  Rooney,  112  CaL  279,  284, 
44   Pac.  Rep.  666. 

14.  With  (  8S2  as  showing  that  trust  in  real 
property  must  be  created  by  written  Instru- 
ment indicating  with  reasonable  certainty 
subject,  purpose,  and  beneficiary  of  the  trust. 
—Wittfield  vs.  Forster,  124  CaL  418,  421,  67 
Pac.   Rep.  219. 

15.  With  88BS  as  showing  how  trusts  are 
created  with  respect  to  intention  of  truster 
and  subject,  purpose,  and  beneficiary. — Barker 
vs.  Hurley,  132  CaL  21,  27,  68  Pac.  Rep.  1071. 

le.  W^lth  92222  as  showing  creation  of 
trust  as  to  trustee  by  any  acts  or  words  of 
his  showing  acceptance  or  knowledge  upon 
sufficient  consideration  of  its  existence  and 
subject,  purpose,  and  beneficiary. — Barker  vs. 
Hurley,  132  CaL  21,  27,  68  Pac  Rep.  1071. 

17.  "With  92222  as  declaring  that  purposes 
of  trust  must  be  stated  and  are  essential  to 
its  validity.— McCloud  vs.  Hewlett,  186  CaL 
361,   867,   67  Pao.   Rep.   S88. 

18.  CONFIDBNCB  REPOSBD  in  trustee  is 
essence  of  trust  relation. — ^In  re  Estate  Reith, 
144  CaL  814,  818,  77  Pac.  Rep.  942. 

10.  LANOITAGB  OF  TBCHIYICAL  NATITRB 
NOT  IfECBSSART  to  creation  of  trust  either 
by  deed  or  wilL — ^In  re  Estate  Reith,  144  CaL 
814,  818,  77  Pac  Rep.  942. 

20.  No    set    form    of    words    aeeessarr    to 

create  trust. — Booth  vs.  Oakland  Bank  of  Sav- 
ings,  122  CaL  19,  24,  64  Pac.  Rep.   370. 

21.  "Words    ^vpoii    trust"    or    "trustee^    ndt 

necessary  if  creation  of  trust  Is  otherwise 
suflldently  evident. — In  r*-  Estate  Reith,  144 
CaL  814,  318.  77  Pac.  Rep.  942.  See  Moss. 
Fay  vs.  Taft,  66  Mass.  (12  Gush.)  448.  Miss. 
Lucas  vs.  Lockhart,  10  Smed.  &  I.I  466,  48 
Am.  Dec  766.  N.  Y.  Brewster  vs.  Striker,  2 
N.  T.  19;  Tobias  vs.  Ketchum.  32  N.  Y.  319; 
Morse  vs.  Morse,  86  N.  Y.  53.  IV.  Va«  Johnson 
vs.  Billups,  28  W.   Va.   686. 


PURPOSBS    MUST    BB    SUCH    AS    AL- 
LOAVBD    BY    CODB|    subJect-matter,    purpose. 


and  persons  beneficially  Interested  must  be 
reasonably  ascertained. — ^In  re  Bstate  Reitb, 
144  CaL  814,  818,  77  Pac  Rep.  942.  See  Masik 
Fay  vs.  Taft.  66  Mass.  (12  Cush.)  448.  BUsis. 
Lucas  vs.  Lockhart,  10  Smed.  &  M.  466.  48 
Am.  Dec.  766.  N.  Y.  Brewster  vs.  Striker,  2 
N.  Y.  19;  Morse  vs.  Morse,  86  N.  Y.  63.  W,  Va. 
Johnson  vs.  Blllups,  23  W.  "Va.  685.  Fed.  Col- 
ton  vs.  Colton,  127  U.  &  800,  bk.  32  U  ed.  13S, 
8  Sup.  Ct  Rep.  1164. 

28.  Purposes  of  trust,  subject-matter,  and 
beneficiaries  must  be  clearly  indicated  in  order 
to  establish  a  trust  in  personal  as  well  as 
real  property. — Barker  vs.  Hurley,  132  Cal.  21, 
28,  68  Pac.  Rep.  1071. 

24.  INVOLUNTARY  TRUST  CANNOT  BES 
CHANGED  by  declarations  of  trust  by  in- 
voluntary trustee  to  express  trust  unless  in 
writinfiT. — Nougrues  vs.  Newlands,  118  CaL  102, 
107,  60  Pac.  Rep.  886. 

n.     INTENTION— HOW    SHOWN. 

26.     INTENTION    TO     CRBATB    TRUST    in 

favor  of  relation  of  depositor  in  bank  suflS- 
ciently  shown  by  evidence  that  truster  wanted 
deposit  chansred  and  made  payable  so  that 
"either  of  her  sisters  could  draw  it  after  her 
death*'  and  so  flxingr  account  that  in  event  of 
her  death  her  sisters  could  draw  it  without 
probating  estate,  where  letter  to  beneficiaries 
inform  them  thereof  and  where  paas*book 
could  be  obtained. — Booth  vs.  Oakland  Bank 
of  SavinfiTS,  122  CaL  19,  26,  64  Pac.  Rep.  S70. 
See  Me.  Bath  Sav.  Inst.  vs.  Ha  thorn,  88  Me. 
122,  61  Am.  St.  Rep.  882.  S3  AtL  Rep.  886, 
82  L.  R.  A.  377.  Mass.  Gerrlsh  vs.  New  Bed- 
ford Inst,  for  Sav.,  128  Mass.  169,  36  Am.  Rep. 
366.  N.  H.  Blasdel  vs.  Locke,  62  N.  H.  238. 
N.  Y.  Martin  vs.  Funk,  76  N.  Y.  184,  31  Am. 
Rep.  446;  Mable  vs.  Bailey,  96  N.  Y.  206; 
Cunning^ham  vs.  Davenport,  147  N.  Y.  43,  49 
Am.  St.  Rep.  641,  41  N.  B.  Rep.  412.  82  L.  R.  A. 
878. 
See  ante  8  862  note  pars.   89-46. 

28.  INTBNTION  NOT  SHOWN  BY  DBBD 
UriTH  POWBR  of  sale  griven  to  trustee  who 
is  creditor  secured. — Cormerals  vs.  Genella,  22 
CaL  116;  Felton  vs.  Le  Breton.  92  CaL  457,  462, 
466.  468,  28  Pac.  Rep.  480;  Banta  va.  Wise, 
186  CaL  277,  280,  67  Pac.  Rep.  129. 

27.    Wl&ere  instmmeiit  created  as  wnovtgnm^ 

and  not  deed  of  trust  no  doubt  existing*  as  to 
which  was  intended. — Godfrey  vs.  Monroe,  101 
CaL  224,  227,  85  Pac  Rep.  761;  Banta  vs. 
Wissb  186  CaL  277,  280,  67  Pac  Rep.   129. 

2fc  BvideBce  of  imteatlon  must  be  clear, 
convincing,  and  conclusive. — Sheehan  vs.  Sul- 
livan, 126  CaL  189,  191,  58  Pac  Rep.  648. 

IIL     HOW    CRBATED. 

2fc  TRUST  MAY  BB  CREATBD,  although 
trustee  may  be  one  of  beneficiaries. — Tyler 
vs.  Biayre.  96  CaL  160,  167,  27  Pac  Rep.  160, 
80  Id.   196. 

aOi '  VOLUNTARY  TRUST  CSIBATED  AS 
TO  TRUSTBR  AND  BBNBFICIARY  BY  ANY 
urORDS  or  acts  of  the  truster  indicating  with 
reasonable  certainty  an  intention  to  create 
trust  and  subject,  purpose,  and  beneficiary  of 
trust. — Barker  vs.   Hurley,   182  Cal.   21,   27,  68 
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Pac  Rep.  1071;  In  re  Estate  Reitta,  144  CaL 
314,   318,   77   Pac   Rep.   942. 

31.  B7  any  Instrament  cohtctIiik  estate  to 
niuned  tmmt^ef  tor  named  beneficiaries,  for 
legal  purposes  and  for  legral  terms,  as  con- 
forming In  all  its  essentials  to  statutory  re- 
quirements.— Nichols  vs.  Emery,  109  Cal.  823, 
330,  50  Am.  St.  Rep.  48,  41  Pac.  Rep.  1089. 

32»     By  bcqneet  to  tmateee  of  property  "to 

t>e  so  protected  by  them  that  my  children  shall 
receive  at  the  age  of  twenty-five  one  half  of 
all  that  is  due,  and  at  thirty  the  remaining 
half,  and  that  trustees  shall  receive  a  small 
commission  each  in  consideration  of  their  ser- 
vices," and  directing  trustees  to  keep  children 
in  such  circumstances  as  will  permit  them 
to  be  comfortable  and  to  procure  needful  edu- 
cation, with  directions  to  trustees  to  hand 
over  whole  rather  than  one  half  «hare  to 
children  of  twenty-five  in  case  trustees  deem 
them  of  good  character  and  industrious,  suffi- 
cient to  create  valid  trust  as  showing  inten- 
tion that  children's  portion  should  be  managed 
by  trustees  until  children  shall  fall  into  pos- 
session.— In  re  Estate  Reith,  144  CaL  314,  818, 
77    Pac.    Rep.   942. 

83.  Will  imposing  duties  upon  trustees  to 
keep,  clothe,  and  educate  children  "in  such 
circumstances  as  will  permit  them  to  have 
overy  comfort  of  dress,  etc.  and  all  needed 
education  which  shall  fit  them  for  career  in 
a.ny  position  of  life,"  does  not  render  trust 
void  as  leaving  it  to  discretion  of  trustees 
as  to  how  much  income  shall  be  used  for  sup- 
port and  education  of  children. — In  re  Estate 
Reith,  144  Cal.  814,  819,  77  Pac.  Rep.  942. 

34.  By  condition  In  will  disposing  of  tes- 
tator's estate  "to  be  used  discretionarily  by 
the  acting  selectmen  .  .  .  for  the  specific 
benefit  of  the  worthy,  deserving  poor  white 
American  Protestant  Democratic  widows  and 
orphans  residing"  in  a  given  town  "until  all 
is  expended." — Beardsley  vs.  Selectmen  of 
Bridgeport,  68  Conn.  489,  66  Am.  Rep.  162,  8 
Atl.  Rep.   657. 

85.  By  deposit  of  money  in  hands  of  party 
for  purpose  of  loaning  same  and  to  be  kept 
by  trustee  until  demanded  or  called  for. — 
Baker  vs.  Joseph.  16  Cal.   178,  177. 

M.  By  devise  of  residue  npon  tmut  to  In- 
vent, and,  with  all  accumulations,  to  divide 
and  pay  income  to  one  for  life,  and  after  her 
death  to  her  children  in  equal  shares  on  at- 
taining twenty-one  or  marrying,  valid  as 
being  definite  in  every  respect  reqvlred  by 
statute,  when  accepted  by  trustees. — Goldtree 
▼8.  Thompson,  79  Cal.  613,  626,  22  Pac.  Rep.  60. 

87.  By  direction  to  receive  rents  and  "com- 
mending all  minor  details  to  the  trustee" 
without  any  direction  as  to  applying  them  to 
any  person  or  to  accumulate  them  for  any 
purpose. — Toland  vs.  Toland,  123  Cal.  140, 
144,  66  Pac.   Rep.   681. 

88.  By  letter  showing  Intention  to  create 
and  declare  trust  with  reasonable  certainty 
and  disclosing  subject-matter,  and  purpose, 
and  beneficiaries. — Lynch  vs.  Rooney,  112  Cal. 
279,  284.  44  Pac.  Rep.  665. 

88.  NOT  CREATED  BY  DECREE  OF  DIS- 
TRIBUTION Which  makes  no  reference  to  will 


as  showing  the  powers  conferred,  and  confers 
non-specifically  and  is  not  only  indefinite,  but 
wholly  wanting  in  stating  purposes  of  trust, 
as  court  cannot  carve  out  trust  from  anything 
founded  on  will  and,  independent  of  will, 
create  trust. — ^McCloud  vs.  Hewlett,  136  Cal. 
861,  367,  67  Pac  Rep.  333.  See  Goldtree  vs. 
Thompson,  79  Cal.  613.  22  Pac.  Rep.  60;  Goad 
vs.  Montgomery.  119  Cal.  662,  63  Am.  St  Rep. 
146,   51   Pac.   Rep.   681. 

40.  By   deviae   absolute   to   named   devisees 

with  power  to  invest  proceeds  without  any 
mention  of  trusteeship  other  than  that  arising 
from  ofllce  of  executor. — McCloud  vs.  Hewlett, 
185  Cal.  861,  867,  67  Pac  Rep.  333. 

41.  CIRCUMSTANCES  HELD  NOT  SUFFI- 
CIENT to  raise  constructive  trust  by  way  of 
pre-emption  in  government  lands  taken  under 
Mexican  grants. — Hosmer  vs.  Duggan,  66  Cal. 
267,  260. 

4&     By    mere     direction     to    receive     rents 

from  property  without  direction  as  ^o  paying 
or  applying  them  to  any  person  or  to  accumu- 
late them  for  any  purpose,  and  all  that  will 
shows  is  repose  of  confidence  in  trust  in  dev- 
isees by  "commending  all  minor  details"  to 
them. — Toland  vs.  Toland,  128  CaL  140,  144,  66 
Pac  Rep.   681. 

IV.      BENEFICIARIES— WHO  MAT  BE.  ETC. 

48.     TRUST  IS  AL^ITAYS  FOR  BENEFIT  of 

some  third  party  or  parties  or  for  some  par- 
ticular object. — In  re  Estate  Reith,  144  CaL 
814,  818,  77  Pac.  Rep.  942. 

As  to  acceptance  by  beneflelnrlesy  see  ante 
1862    note   pars.    130-136. 

44.  Trust  may  be  created  by  party  for  him- 
self and  his  children. — Hellman  vs.  McWll- 
liams,  70  CaL  449,  463.  11  Pac  Rep.  659. 

45.  Devlae  for  special  benefit  of  worthy, 
deserving  poor  white  American  Protestant 
Democratic  widows  and  orphans  construed  as 
intending  as  to  orphans  not  of  sufllcient  age 
to  have  acquired  character,  that  they  must 
have  been  born  of  white  American  and  Prot- 
estant parents,  of  Democratic  father,  and  be 
destitute,  and  as  intending  that  widow  should 
be  worthy,  deserving  poor  white  American 
Protestant,  and  have  had  Democratic  husband. 
— Beardsley  vs.  Selectmen  of  Bridgeport,  58 
Conn.  489,  55  Am.  Rep.  168,  8  AtL  Rep.  657. 

V.     PERSONAL  PROPERTY. 

48.  CODE  RELATES  to  trusts  of  personal 
property. — Barker  vs.  Hurley,  182  CaL  21,  28. 
63   Pac.   Rep.   1071. 

47.  TRUSTS    IN    PERSONAL    ESTATE    are 

subject  to  no  statutory  restrictions,  and  leg- 
islature has  never  attempted  to  define  and 
enumerate  the  lawful  creation  for  such  trusts. 
— In  re  Estate  Hinckley.  58  CaL  457,  482.  See 
Oilman  vs.   Reddington,  24  N.  Y.   9,  12. 

48.  Stand  as  at  common  law,  subject  only 
to  the  statutory  rule  against  accumulation. — 
In  re  Estate  Hinckley,  68  CaL  467,  482. 

48.  Rnles  as  to  creation  not  affected  by 
fact  that  trust  relates  in  its  inception  to  per- 
sonal property. — Barker  vs.  Hurley,  182  CaL 
21,  28,  63  Pac  Rep.  1071. 
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60.  Crested  before  eode  not  required  to  be 
In  wrltinsr. — Roach  vs.  Caraffa,  85  CaL  486, 
446,  26  Pac.  Rep.  88.  See  Silvey  vs.  Hodffdon, 
62  Cal.  868;  Zuck  vs.  Gulp,  69  Cal.  148. 

61.  CJreated  br  parol,  as  (1068  provides  that 
transfer  may  be  made  without  writing:  in 
either  case  in  which  writing:  is  not  expressly 
required  by  statute,  and  8  862  relates  mostly 
to  real  property. — ^Hellman  vs.  McWilliams,  70 
Cal.  449,  462,  11  Pac.  Rep.  669;  Cooper  vs. 
Thomason,  80  Ores.  161,  46  Pac.  Rep.  296. 

See  post  S  1062  and  note. 

S2.    WrlttcB    tnstnuneBt    not    necessary    to 

creation  of  trust  in  personal  property. — ^Hell- 
man  vs.  McWilliams,  70  Cal.  449,  462,  11  Pac 
Rep.  669;  In  re  Estate  Walkerly,  108  CaL  627, 
666,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772; 
Booth  vs.  Oakland  Bank  of  Savings,  122  CaL 
19,   24,   64   Pac.  Rep.   870. 

BS.     May    be    ereated    for    any    purpose    for 

which  contract  may  lawfully  be  made. — Toland 
vs.  Toland,  128  Cal.  140,  144,  66  Pac.  Rep.  681. 

64.  SUBJKCT-MATTBR  AND  BESNBFI- 
CIARIBS  of  trust  must  be  clearly  indicated 
in  trusts  of  personal  as  well  as  real  property. 
—Barker  vs.  Hurley,  132  Cal.  21,  28,  68  Pac. 
Rep.   1071. 

S5.  CONTRACT  OF  PARTIES  and  their  in- 
tention must  be  carried  out  in  performance  of 
trust.— Koch  vs.  Brlsss,  14  CaL  266,  261-263. 
78  Am.  Dec  661. 

86.  VALID  TRUST  IN  PERSONAL.  ESTATE 
not  affected  by  invalid  trust  in  real  estate 
where  valid  and  invalid  clauses  of  will  stand 
independent  and  are  not  so  interwoven  that 
they  cannot  be  eliminated  without  interfer- 
ing with  main  scheme  of  testator. — In  re  Es- 
tate Fair,  136  CaL  79.  81,  68  Pac.  Rep.  806; 
In  re  Estate  Plchoir,  189  CaL  682,  686,  78 
Pac.   Rep.   606. 

S7.  TRUST  ARISES  BT  VERBAL  AGREE- 
MENT entered  into  by  father  with  third  party 
that  latter  should  hold  proceeds  of  life  policy 
in  trust  for  children. — Silvey  vs.  Hodsdon,  62 
CaL  363,  367,  368. 

68.  By  eoBtract  eatered  Into  by  parent  se- 
curing: life  insurance  made  payable  to  another 
who  pays  premiums  and  Is  to  hold  for  benefit 
of  children  is  enforceable  in  equity  as  trust. — 
Silvey   vs.    Hodgdon.    62    CaL    863,    868. 

SO.  May  attacli  to  morttfaffe  of  personal 
chattels  and  morteagee  shall  hold  in  trust  for 
his  own  benefit  and  benefit  of  another. — Tapia 
vs.    Demartini,    77    CaL    888,    388,    11    Am.    St. 


Rep.  288,  19  Pao.  Rep.  641;  Hubbell  vs.  Blakes- 
lee,  71  N.  T.  68.  69;  Wood  vs.  Weimar,  104 
U.  a  786,  bk.  86  L.  ed.  779. 

eO.  ATTEMPTED  TRUST  IN  PERSONAL 
PROPERTY  void  where  duration  of  estate, 
nature,  quantity  of  interest  of  beneficiaries, 
and  manner  in  which  trust  is  to  be  performed 
are  undeclared,  and  without  reasonable  cer- 
talnty.^Wittfield  vs.  Forster,  124  CaL  418» 
421,  67  Pac.  Rep.  219. 

VL  EVIDENCE  TO  CREATE. 

«!•  RULES  AS  TO  CREATION  OF  TRUST 

not  changed  with  respect  to  nature  of  evi- 
dence, except  in  so  far  as  they  relate  to  nature 
of  evidence  to  establish  trust,  as  in  both 
purposes,  subject-matter,  and  beneficiaries 
must  be  clearly  indicated. — Barker  vs.  Hurley. 
182  CaL  21.  28,  68  Pac.  Rep.  1071.  See  Witt- 
field  vs.  Forster,  124  CaL  418,  67  Pac.  Rep. 
219;  Sheehan  vs.  Sullivan,  126  Cal.  189,  68 
Pac   Rep.   648. 

e2»  Nature  of  evldeaee  to  establish  trust 
different  in  relation  to  personal  property  than 
in  real  property,  but  strictness  of  rule  is  not 
relaxed  in  the  one  case  more  than  the  other 
so  far  as  it  relates  to  the  creation  of  the 
trust. — Barker  vs.  Hurley,  182  Cal.  21.  28,  68 
Pac.  Rep.  1071. 

6S.  Tmst  In  personalty  sufficiently  shown 
by  evidence  clearly  indicating  an  intention  to 
create  trust,  subject  of  trust  being  clearly 
defined  and  its  purpose  made  manifest,  and 
acceptance  of  trustees  with  full  knowledge 
of  the  subject,  purpose,  and  beneficiaries. — 
Hellman  vs.  McWllliams.  70  CaL  449,  452.  11 
Pac.  Rep.  669. 

•4.     Parol    tmst    must    be    proved    by    clear 

and  unequivocal  evidence  when  the  trust  is 
proven  by  parol. — Hellman  vs.  McWllliams,  70 
CaL  449.  462,  11  Pac.  Rep.  669. 

65.  Tmst  eoncemlnar  personal  property  may 
be  proved  by  parol. — Silvey  vs.  Hodgdon.  62  CaL 
363,  367;  Zuck  vs.  Culp,  69  CaL  142;  Roach  vs. 
Caraffa,  85  CaL  436,  446,  26  Pac.  Rep.  22; 
Bedell  vs.  Scoggins  (CaL  June  27,  1896).  40 
Pac.  Rep.   954. 

M.  Both  at  law  and  In  eanity. — Cooper  vs. 
Thomason,  30  Greg.  161,  46  Pac.  Rep.  296; 
Karr  vs.  Washburn,  66  Wis.  808.  14  N.  W. 
Rep.  189. 

67.  May  be  given  of  trust  ereated  by  mort- 
gage of  personal  chattels. — ^Tapla  vs.  Demar- 
tini, 77  CaL  883,  888.  11  Am.  St.  Rep.  288,  19 
Pac  Rep.   641. 


§  2222.  HOW  OEEATED  AS  TO  TRUSTEE.  Subject  to  the  provisions  of  sec- 
tion eight  hundred  and  fifty-two,  a  voluntary  trust  is  created,  as  to  the  trustee,  by 
any  words  or  acts  of  his  indicating,  with  reasonable  certainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledgment,  made  upon  sufficient  con- 
sideration, of  its  existence ;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed — ^Aa  applying  to  agreement  be- 

tween husband  and  wife  in  divorce  pro- 
ceeoingB. 


3-5.  Same — As  applied  with  other  sectiona. 
6-10.  Acceptance — Effect  and  necessity  of. 
11.  How  constituted — General  role. 
12-14.  Same — ^Bank  deposits. 
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15, 16.  Same—Husband  accepting  deed,  etc 
17.  Same — ^Promise  to  pay  funeral  expenaes. 

18-20.  Same— Promise  to  reconvej. 

21,22.  Same—Beceipt 

23.  Same — Silence  of  party. 

2iy  25.  When  not  constituted — Bj  promiae—Paj- 
ment  of  legacy. 
26.  Same — Between  attorney  and  client. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Broder  vs.  ConkUn,  77 
Cal.  330.  339,  19  Pac  Rep.  513  (construed  and 
applied  with  S2224);  Goldtree  vs.  Thompson. 
79  CaL  613,  626,  22  Pao.  Rep.  50  (construed  and 
applied  with  8  2224);  Roach  vs.  Caraifa,  86 
Cal.  486,  446,  446,  86  Pac.  Rep.  28  (construed 
and  applied  with  other  sections);  Tyler  vs. 
Mayre.  95  Cal.  160,  167,  27  Pac  Rep.  160,  80 
Id.  196  (construed  and  applied  with  §2221); 
Bedell  vs.  Scogrsins  (CaL  June  27,  1896),  40 
Pac.  Rep.  964,  966  (construed  and  applied  with 
12221);  In  re  Estate  Walkerly,  108  Cal.  627, 
€56,  49  Am.  St.  Rep.  97,  41  Pac  Rep.  772  (con« 
fltrued  and  applied  with  other  sections); 
Booth  vs.  Oakland  Bank,  122  Cal.  19,  26,  64 
Pac  Rep.  870  (construed  and  applied);  Bar- 
ker vs.  Hurley,  182  CaL  81,  87,  68  Pac.  Rep. 
1071  (construed  and  applied  with  (2221);  Mc- 
Cloud  vs.  Hewlett,  185  CaL  861,  867,  67  Pac 
Rep.  333  (construed  and  applied  with  8  2221); 
KeofiTh  vs.  Noble,  186  CaL  163,  156,  68  Pac 
Rep.  579  (construed  and  applied  with  other 
flections);  Elizalde  vs.  Elizalde,  187  CaL  684, 
636.  66  Pac.  Rep.  869,  70  Id.  861  (construed 
and  applied). 

An  to  necessity  of  assent  of  tmmtt^f  see  note 
39  Am.   Dec.   187. 

2.  CONSTRUED  A8  CREATING  RELATION 
of  trustee  and  cestui  que  trust  between  parties 
to  divorce  suit  entering  into  agreement  as 
to  dealings  with  community  property  and  for 
payment  of  allowances  to  wife. — Keogh  vs. 
Noble,  136  CaL  163,  156.  68  Pac.  Rep.  579. 

8.  'With  99  862,  8S7,  2220  as  showlngT  differ- 
ence between  express  trust  In  real  and  per- 
sonal property. — In  re  Estate  Walkerly,  108 
CaL  627,  666,  49  Am.  St.  Rep.  97,  41  Pac.  Rep. 
772. 

4.  'With  99  852,  2221  as  defining:  and  pointing 
out  the  essentials  for  the  creation  of  valid 
trusts. — Barker  vs.  Hurley.  132  CaL  21,  27,  68 
Pac.   Rep.   1071. 

6.  'With  92221  as  showinfiT  necessity  for 
statins  the  purposes  of  the  trust. — McCloud  vs. 
Hewlett,  186  CaL  361,  867.  67  Pac.  Rep.  833. 

«.  EFFECT  OF  ACCEPTANCE. — Trustee 
accepting:  trust  cannot  revoke  without  con- 
sent of  beneficiaries. — Hellman  vs.  Mc'Wllliama, 
70  CaL  449,  463.  11  Pac.  Rep.  669. 

7«  Cannot  snbseavently  dlsclalnt  •r  re» 
nonnce  or  avoid  dvties,  and  must  continue 
until  discharg:ed. — Cauhape  vs.  Barnes,  186 
CaL  107.  111.  67  Pac.  Rep.  66. 

8.  Cannot  assert  defect  therein  in  order 
to  excuse  himself  from  performance,  especially 
such  defect  occurrlngr  throug:h  his  own  act.— 
Broder  vs.  Conklin,  77  CaL  830,  839,  19  Pac 
Rep.   613. 

9.  Concluded  thereby* — Cauhape  vs.  Barnes. 
136  CaL  107.  Ill,  67  Pac.  Rep.  66. 


10.  NECBSSITT  OF  ACCEPTANCE.— Assent 
of  trustee  Is  not  necessary  to  validity  of  trust 
deed,  and  even  thoug:h  it  was  Intended  to  be 
sig:ned  by  him,  fact  that  he  does  not  slg:n  it 
will  not  invalidate  trust — Smith  vs.  Davis,  90 
Cal.  26,  33,  26  Am.  St.  Rep.  92.  27  Pac.  Rep.  26. 
See  Field  vs.  Arrowsmith,  8  Humph.  (Tenn.) 
442.  89  Am.  Dec.  185;  Furman  &  Co.  vs.  Fisher, 
4  Cold.  (Tenn.)  626,  680,  94  Am.  Dec.  210; 
"Vidal  vs.  Glrard's  Executors.  48  'CJ.  S.  (2  How.) 
127,  188.  bk.  11  I4.  ed.  205. 

11.  HO^ir     CONSTITUTED — General     rule.— 

Constituted  by  any  acts  or  words  of  his  in- 
dicating: with  reasonable  certainty  acceptance 
of  trust  or  acknowledg:ment  upon  sufficient 
consideration  of  its  existence  and  subject, 
purpose,  and  beneficiary. — Barker  vs.  Hurley, 
132  CaL  21,  27,  63  Pac  Rep.  1071. 

12.  BANK  DBPOSIT.^Bank  holding  money 

of  husband  under  order  in  favor  of  wife, 
g:lving:  her  rig:ht  to  draw  out  same  or  chargre 
deposits  to  her  own  account,  with  "rlg:ht  to 
survivorship,"  holds  as  trustee  in  her  favor. — 
Sprag:ue  vs.  "Walton,  146  CaL  228,  235,  78  Pac. 
Rep.  646,  647.  See  Booth  vs.  Oakland  Bank 
of  Sav.,  122  CaL  19,  64  Pac  Rep.  870. 

18.     By  assli:nina:  and  delivering:  hank-hooky 

cannot,  after  same  is  accepted  by  beneficiaries, 
revoke  same  without  their  consent,  especially 
where  there  Is  no  power  of  revocation  reserved 
in  declaration  of  trust. — Hellman  vs.  McWil- 
liams,  70  CaL  449.  468,  11  Pac  Rep.  669. 

14.    Where    deceased    chances    deposit    and 

makes  it  payable  so  that  either  of  her  sisters 
could  draw  it  after  her  death,  bank  informlngr 
her  of  effect  of  changre  and  having:  full  knowl- 
edge of  transaction. — Booth  vs.  Oakland  Bank 
of  Sav.,  122  CaL  19,  26,  27,  64  Pac.  Rep.  370. 
See  Me.  Bath  Sav.  Inst.  vs.  Hathorn.  88  Me. 
122,  51  Am.  St.  Rep.  882,  88  AtL  Rep.  836.  32 
Lh  R.  A.  877.  Mass.  Gerrlsh  vs.  New  Bedford 
Inst,  for  Sav.,  128  Mass.  169.  86  Am.  Rep.  365. 
N.  H.  Blasdel  vs.  Locke,  62  N.  H.  288.  N.  Y. 
Martin  vs.  Funk,  76  N.  Y.  184.  31  Am.  Rep. 
446;  Mable  vs.  Bailey.  95  N.  Y.  206;  Cunning- 
ham vs.  Davenport.  147  N.  Y.  43,  49  Am.  St. 
Rep.  641.  41  N.  E.  Rep.  412.  82  I4.  R.  A.  873. 

As  to  effect  of  depositing:  money  In  bank  in 
trust  for  third  person,  see  monogrraphic  note 
by  H.  P.  Farnham,  32  L.  R.  A.  878. 

Conlldentlal  relation. — See  par.  20  this  note. 

18.  BY  HUSBAND  ACC^EPTINO  DEED  upon 
Statements  made  in  his  presence  of  purposes 
for  which  he  was  to  hold  same,  which  become 
part  of  transaction,  bound  by  implication  to 
fulfil  purposes  of  trust. — Jones  vs.  Jones.  140 
Cal.  687,  591,  74  Pac  Rep.  148. 

16.  Husband    constituted    trustee    for    wife 

under  ag:reement  made  pending:  divorce  pro- 
ceedings relating  to  community  property  con- 
veying wife's  interest  to  him  in  consideration 
of  monthly  payments  for  support  and  main- 
tenance and  agreement  by  husband  to  manage 
same  for  their  best  interest,  to  pay  taxes  and 
pay  her  half  net  proceeds  after  sale. — Keog:h 
vs.  Noble,  186  CaL  168.  165.  68  Pac  Rep.  579. 
See  Klngr  vs.  Wise.  43  CaL  628;  Janes  vs. 
Throckmorton,  67  Cal.  868. 
See  par.   12  this  note. 

17.  PROMISE     TO     PAY     FUNERAL     EX- 
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PBSN8SSS« — ^Relation  of  trustee  and  cestui  que 
trust  arises  under  transaction  between  trustee 
and  deceased,  to  whom  trustee  owed  money, 
under  which  he  promised  to  pay  funeral  ex- 
penses or  to  return  note  on  demand  where 
such  note  was  handed  to  him  during:  sickness 
with  expression,  '*Here  is  something  for  you." 
— Bedell  vs.  Scogrfflns  (CaL  June  27,  1896),  40 
Pac  Rep.   964. 

18.  PROMISB  TO  RBCOHYBY,  —  Trnstce 
nmder   deed   coiiTeyliiar   real   estate   to   him   in 

trust  to  reconvey  to  srrantor  or  another  accepts 
trusts  by  accepting:  deed  and  acting:  under  it 
in  performance  of  trust. — Hearst  vs.  Pujol,  44 
Cal.  230,  236. 

18.  Party  obtaining  absolute  deed  wltbovt 
eoBuiiderattoB  from  one  to  whom  he  stands 
in  fiduciary  relation,  upon  promise  to  recon- 
vey, constitutes  himself  trustee. — ^Alanis  vs. 
Casenave,  91  Cal.  41,  46,  27  Pac.  Rep.  621. 
See  Broder  vs.  Conklin,  77  Cal.  880,  19  Pac. 
Rep.  618;  Feeney  vs.  Howard,  79  CaL  626.  12 
Am.  St  Rep.  162,  21  Pac.  Rep.  984.  4  L.  R.  A. 
826;  Adams  vs.  Lambard,  80  Cal.  426,  22  Pac. 
Rep.  ISO;  Brison  vs.  Brison,  90  Cal.  823,  27 
Pac.  Rep.  186,  afHrmlBS  76  CaL  626,  7  Am. 
St.  Rep.  189,  17  Pac.  Rep.  689. 

20.  PARTY  8TANDIXO  IN  CONHTDENTIAL 
RBIjATIONy  holding:  property  to  be  dealt  with 
according:  to  agreement  between  parties,  and 
to  be  reconveyed  upon  happening:  of  certain 
contingrency,  which  is  supported  by  valuable 
consideration,  constitutes  himself  trustee- 
Adams  vs.  Lambard.  80  CaL  426,  486,  22  Pao. 
Rep.   180. 

21.  Receipt   by  trustee  of  note  and  moBey 

from  truster  '*to  be  used  as  funeral  expenses 
or  returned." — Bedell  vs.  Scog:g:ins  (CaL  June 
27,  1895),  40  Pac.  Rep.  964. 

22.  By  receipt  slffiied  by  ezeeators  under 
will   as   follows:     "We    •  .  •  hereby  acknowl- 


edgre  that  we  have  this  day  received  for  the 
benefit  of  .  .  .  the  sum  of  $1,000  g:old  coin, 
being:  the  amount  devised  by  the  will  of  said 
deceased  as  expressed  in  article  6th  of  said 
wiU."— Ellzalde  vs.  Elizalde.  1S7  CaL  684,  636, 
66  Pac.  Rep.  369,  70  Id.  861. 

28.  Silence  of  party  taking:  property  under 
deed  from  one  to  whom  he  stands  in  confiden- 
tial relation,  g:rantor  attaching:  conditions  of 
trust  and  confidence  at  time. — ^Becker  vs. 
Schwerdtle,  141  CaL  886,  891,  74  Pac  Rep.  1029. 

24.     WHBN    NOT    CONSTITUTED — ^Promlee. 

— ^Acceptance  of  trust  declared  by  will  g:ivingr 
leg:acies  to  brother  and  father  of  parties 
soug:ht  to  be  chargred  as  trustees,  not  shown 
by  payment  of  leg:acy  to  brother  and  promise 
to  pay  that  to  father,  where  deceased,  sub- 
sequent to  will,  drew  all  money  from  bank 
and  handed  it  over  to  sister,  stating:  that  she 
was  to  have  It  all  and  that  neither  brother 
nor  father  were  to  have  any  of  it. — Barker 
vs.  Hurley,  182  CaL  21.  27,  63  Pac.  Rep.  1071. 

28.  Aceeptaaee  of  trast  not  shown  by  pay- 
ment of  legacy  named  in  will,  and  expressions 
of  wil1ing:ness  to  pay  others  made,  by  party 
to  whom  testator  subsequently  handed  over 
his  estate  absolutely  without  conditions  at- 
tached.— Barker  vs.  Hurley,  132  CaL  21,  29» 
63  Pac.  Rep.  1071. 

26.  Attorney  not  trustee  for  clients  under 
agreement  made  with  client  who  is  without 
funds  necessary  to  carry  on  litigation  whereby 
attorney  who  is  pecuniarily  responsible  and 
takes  debt  for  collection  and  advances  him 
small  moneys  for  client's  immediate  wants» 
and  pays  all  disbursements  of  suit  and  takes 
compensation  out  of  moneys  when  collected 
and  brings  suit  thereon  in  his  own  name,  and 
after  judgment  makes  arrangement  with 
friends  of  Judgment  debtor,  and  assigns  judg- 
ment over  in  consideration  of  real  estate.— 
Robles  vs.  Clarke,  26   CaL  817,  328. 


§  2223.    INVOLUNTARY  TRUSTEE,  WHO  IS.     One  who  wrongfully  detains 
a  thing  is  an  involuntary  trustee  thereof,  for  the  benefit  of  the  owner. 

History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed  as  not  changing  character  of 

trust  existing  prior  to  code. 
8.  Definition.  • 

4-6.  Who  are — In  general. 
7-31.  Same — Confirmee  under  grant,  eotenant, 
creditor,  executor,  etc. 
82-43.  Same — Under  government  grants — Paten- 
tees, etc. 
44.  Who  are  not — ^Husband* 


1.  APPLIED,  CITBD,  COlfSTRUBD,  RB- 
FERRBD  TO,  etc.,  In:  Orelner  vs.  Grelner, 
58  Cal.  116,  121,  122  (construed  and  applied); 
Roach  vs.  Caraffa,  85  Cal.  436,  446,  26  Pac 
Rep.  22  (construed  and  applied  with  other  sec- 
tions); Heydenfeldt  vs.  Jacobs,  107  Cal.  373, 
877,  40  Pac.  Rep..  492  (construed  and  applied 
with  12224);  Nougues  vs.  Newlands,  118  CaL 
102,  106,  50  Pac.  Rep.  886  (construed  and  ap- 
plied with  other  sections). 

As  to  when  a  trust  ex  maleflcto  arlsesy  see 
monoerraphic   note   57  Am.   St.   Rep.   208. 


2.  CONSTRUED  as  not  having  altered  or 
changed  the  character  of  trust  which  existed 
before  adoption  of  code  and  which  came  within 
meaning  of  f6  of  the  Practice  Act.— Roach 
vs.  Caraffa,  86  Cal.  436,  445,  26  Pac  Rep.  22. 

8.     DEFINITION.— iBVolnntarr      trnetee      Is 

one    who    wrongfully    retains    thing. — Grelner 
vs.  Grelner,  68  Cal.  116,  121. 

4.  Party  hairliiflr  In  his  hands  money  of  an- 
other which  he  ought  to  pay  over  is  In  posi- 
tion of  trustee,  and  money  may  be  recovered 
from  him  In  that  position,  although  he  has 
never  seen  or  heard  of  party  who  has  right, 
and  It  Is  of  no  consequence  that  trust  is  cre- 
ated by  contract  to  which  beneficiary  is  not 
party,  especially  where  he  subsequently  as- 
sented to  it. — Kreutz  vs.  Livingston,  16  Cal. 
844,  847.  See  Conn.  Eagle  Bank  vs.  Smith, 
6  Conn.  71,  18  Am.  Dec  87.  Mass.  Arnold  va 
Lyman.  17  Mass.  400.  9  Am.  Dec  154;  Mason 
vs.  Waits,  17  Mass.  558.  Tenn.  Dickson  vs. 
Cunningham,  Mart.  A  T.  221. 
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B.  Where  title  takes  by  parties  eoafeaaedly 
harlaff  no  Interest  In  part  of  land  as  matter 
of  conyenlence  or  for  any  ottaar  reason,  it  is 
Inequitable  that  they  should  aval)  themselves 
of  their  own  act  In  procuring  lesral  title  to 
appropriate  it  to  their  own  use,  and  In 
such  cases  equity  will  control  operation  of 
lesral  title  for  benefit  of  cestui  que  trust.— 
Salmon  vs.  Symonds,  80  Cal.  801,  807;  Blud- 
worth  vs.  Lake,  88  Cal.  255,  263.  See  Estrada 
vs.  Murphy,  19  Cal.  248,  272,  274;  Clark  vs. 
Iiockwood,  21  Cal.  220;  Ricon  vs.  Spence,  21 
CaL  504,  611;  Emeric  vs.  Penniman,  26  CaL 
119,  124;  Brush  vs.  Ware,  40  U.  &  (15  Pet.) 
93,  bk.  10  Ik  ed.  672;  Castro  vs.  Hendricks,  64 
U.  &  (23  How.)  438.  bk.  16  U  ed.  576;  Hardy 
vs.  Harbin,  4  Sawy.  C.  C.  686,  11  Fed.  Cas.  610. 

e.    Wronsf ally  obtalalas  le^al  title  to  land 

In  equity  and  grood  conscience  belonsriner  to 
another,  whether  actlngr  in  good  faith  or  other- 
v.-ise.  Is  chargeable  in  equity  as  trustee  of 
equitable  owner  or  real  party  in  interest.— 
Lakin  vs.  Sierra  B.  G.  Min.  Co.,  25  Fed.  Rep. 
SS7,  841,  11  Sawy.  C.  C  281,  289.  See  Salmon 
vs.  Symonds.  80  Cal.  801;  Wilson  vs.  Castro,  81 
Cal.  420;  Blud worth  vs.  Liake,  88  Cal.  266,  266; 
South  End  Min.  Co.  vs.  Tinney,  22  Nev.  19, 
35  Pac.  Rep.  89;  Hardy  vs.  Harbin,  4  Sawy. 
C.  C.  63G,  549,  11  Fed.  Cas.  610. 

7.  CONFIRMED  UNDER  MEXICAN  GRANT 

holds   in   trust   for   parties   beneficially   inter- 
ested, and  court  will,  in  proper  action,  compel 
him    to   convey   to   real   parties   in   interest.—- 
O'Connell  vs.  Dougherty,   82  Cal.   458,  462. 
See  pars.  28-88  this  note. 

8.  Equity  will  eomtrol  the  lesal  title  in  his 

hands. — O'Connor  vs.  Irvine,  74  Cal.  435.  440, 
16  Pac.  Rep.  236;  Carpentier  vs.  Montgomery, 
80  U.  a  (18  Wall.)  480,  bk.  20,  I4.  ed.  698.  See 
Estrada  va  Murphy,  19  Cal.  248,  272;  Wilson  vs. 
Castro.  81  Cal.  420;  Banks  vs.  Moreno,  89  Cal. 
233;  Beard  vs.  Federy,  70  U.  S.  (3  Wall.)  478, 
bk.  18  Lb  ed.  88;  Townsend  vs.  Greeley,  72 
U.  S.  (5  Wall.)  326,  bk.  18  I4.  ed.  647  Bouldin 
vs.  Phelps,  30  Fed.  Rep.  647,  561,  12  Sawy. 
C.  C.  293,  314. 

0.     COTENANTS      SBIiLING     INTEREST     in 

undivided  interest  in  mining:  claims  held  by 
them  as  tenants  in  common  to  one  who  is  not 
a  bona  fide  purchaser  will  be  held  together 
with  such  purchaser  to  hold  in  trust  for 
tenant  in  common  not  a  party  to  such  sale. — 
Butte  H.  Co.  vs.  Cobban,  18  Mont.  861,  84  Pac. 
Rep.   24. 

10.  CREDITOR. — Holder  of  eoUateral  se- 
cnrltles  proceeding  to  collect  debt  and  pur- 
chase property  becomes  trustee  thereof  for 
debtor. — Kelly  vs.  Matlock,  86  Cal.  122,  128, 
24  Pac  Rep.  642.  See  Smith  vs.  Bunting,  86 
Pa.   St.    116. 

U.     EXECUTORS      COIiliECTINO      AMOUNT 

due  under  policy  on  deceased's  life  from  in- 
surance company,  are  personally  liable  there- 
for, not  as  executors,  but  as  trustees  for  par- 
ties named  in  policy,  same  not  forming  part 
of  assets  of  decedent's  estate. — Heydenfeldt 
vs.  Jacobs,  107  Cal.  878,  877,  40  Pac.  Rep.  492. 

12.  HOLDER  OF  LEGAI*  TITIiE  OB- 
TAINED BY  FAI/SE  AND  FABRICATED 
DOCUBIENTS  and  suppression  or  destruction 
of  a   grant  will   be   decreed   trustee  for  true 


owner. — ^Norton  vs.  Meader,  4  Sawy.  C.  C.  603, 
18  Fed.  Cas.  420. 

18.  HUSBAND  INVOLUNTARILY  TRUSTEE 

for  wife  of  Interest  in  property  omitted  by 
him  in  complaint  in  divorce  proceedings  with 
Intention  to  cheat  and  defraud  wife,  and  trans- 
ferred without  consideration  to  parties  having 
full  notice  of  intent  to  hold  same  in  secret 
trust  for  him  in  order  to  prevent  wife  ob- 
taining them,  especially  where  separate  es- 
tate of  wife  used  by  husband  in  redeeming 
same  from  bank. — Greiner  vs.  Greiner,  58  Cal. 
116,  117,  118. 

14.  Husband  held  trustee  for  wife  and 
child  where  he  obtains  title  to  government 
lands  to  which  his  wife  held  equitable  title 
before  marriage,  under  act  of  Congress  relat- 
ing to  town  lots,  in  his  own  name. — Eversdon 
vs.  Mayhew,  66  Cal.  168,  166,  8  Pac.  Rep.  641.' 
See  Grover  vs.  Hawley,  6  CaL  486,  486;  Alemany 
vs.  Petaluma,  88  CaL  668. 

See  par.  44  this  note. 

16.  Commingling  money  In  his  hands  be- 
longing to  separate  estate  of  wife  with  his 
own  and  that  of  other  parties  holds  as 
trustee. — ^Moore  vs.  Jones,  63  CaL  12,  16.  See 
Gunter  vs.  Janes,  9  CaL  643,  660;  Lathrop  vs. 
Bampton,  81  CaL  17,  89  Am.  Dec  141. 

See  par.  89  this  note. 

As  to  trustee  eommlngllng  moBey^  see  post 
I  2286  and  note. 

le.  JUDGMENT  DEBTOR  in  possession  of 
property  and  receiving  rents  and  profits  there- 
from after  sheriff's  sale,  is  trustee  of  same  for 
purchaser  and  liable  to  account  for  same  in 
equity. — ^Harris  vs.  Reynolds,  18  CaL  614,  616, 
78  Am.  Dea  600. 

Mortgager  and  mortgagee.^ — See  par.  17  this 
note. 

17.  PARTNER  AVAILING  himself  of  the 
Influence  and  confidential  relation  arising 
from  partnership  treaty  for  purchase  of  real 
estate,  whereby  he  obtains  possession  of  same 
in  his  own  name,  is  trustee  of  property  thus 
acquired  for  benefit  of  copartnership,  his  acts 
being  fraudulent. — ^Anderson  vs.  Lemon,  8  N. 
T.    236,   239. 

1&  PARTY  AGREEING  ^WITH  MORTGAG- 
ER AND  MORTGAGEE  TO  PURCHASE  mort- 
gaged property  for  their  benefit  on  foreclosure 
sale  is  trustee. — Brown  vs.  Lynch,  1  Paige,  Ch. 
(N.  Y.)   147,  168. 

10.     Coming    Into    wrongful    possession     of 

amount  of  insurance  policy,  whether  by  mis- 
take or  otherwise,  becomes  trustee  thereof  for 
benefit  of  person  who  would  otherwise  have 
been  entitled  thereto. — Heydenfeldt  vs.  Jacobs, 
107  CaL  878,  877,  40  Pac.  Rep.  492. 

aO.  RETAINING  MONEY  GAINED  BY  VIO- 
LATION OF  CONFIDENTIAL  ARRANGEMENT 

in  joint  venture  is  involuntary  trustee. — Falk- 
ner  vs.  Hendy,  80  CaL  686,  646,  22  Pac.  Rep. 
401. 

21.  TAKING  DEED  WITH  FULL  KNOWL- 
EDGE of  trust  becomes  an  involuntary  trustee 
of  trust  cast  upon  him  by  operation  of  law. — 
Nougues  vs.  Newlands,  118  Cal.  102,  106,  60 
Pac.  Rep.  886.  See  Lathrop  vs.  Bampton,  81 
CaL  17,  89  Am.  Dec.  141. 

22.  To    w^hom    property    la    transferred    in 
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violation  of  trust  holds  same  as  involuntary 
trustes  unless  he  is  a  purchaser  in  firood  faith 
Cor  valuable  consideration. — ^Warnock  vs.  Har- 
low, 96  Cal.  298,  307,  31  Am.  St.  Rep.  209, 
81   Pac.   Rep.   166. 

».  PLBDOBS  REALIZING  BT  PURCHASB 

Whole  value  of  pledge  in  excess  of  debt  due  to 
him,  holds  such  excess  as  trustee  for  pledseor. 
—Ponce  va  McElvy,  47  CaL  164,  159. 

94.     Trustee  for  pledseinry  and  aceomitable  for 

any  surplus  realized  above  amount  of  existing 
indebtedness,  general  property  in  pledgre  re- 
maining in  latter,  notwithstanding  any  ap- 
parent transfer  of  legal  title  to  pledgee.— 
Haber  va  Brown,  101  Cal.  446,  462,  85  Pac. 
Rep.  1035.  See  Cross  va  Eureka  L.  A  Y.  C. 
Co.,  73  CaL  802,  806,  2  Am.  St  Rep.  808,  sub 
nom.  Cross  va  Reid,  14  Pac.  Rep.  886;  Hawks 
vs.  Hinchclift.  17  Barb.  (N.  Y.)  4d2;  Wheeler 
va  Newbould,  16  N.  Y.  392,  898. 

26.  PURCHASBB  AT  TAX  SAIiB  undertak- 
ing to  purchase  for  benefit  of  owner,  who  gives 
him  money  for  purchase,  is  involuntary  trustee 
when  he  purchases  same  in  his  own  name, 
although  there  may  be  no  express  promise. — 
O'Connor  va  Irvine,  74  CaL  486,  440,  16  Pao. 
Rep.  286. 

26.  From  involuntary  trustee  with  notice 
of  trust,  stands  in  shoes  of  trustee. — Eversdon 
va  Mayhew,  65  Cal.  163,  166,  8  Pac.  Rep.  641. 

27.  From  state,  receiving  certificate  of  loca- 
tion and  selling  parts  thereof  to  purchasers 
entering  into  possession  and  paying  portion 
due  for  parcels  so  purchased,  holds  same  in 
trust  for  purchasers  upon  receiving  patent  for 
the  whole  lands. — Wasley  va  Foreman,  38  Cal. 
90,    92. 

28.  Taking  conveyance  of  property  with  full 
knowledge  of  trust,  becomes  involuntary 
tru3tee  of  trust  cast  upon  him  by  operation 
of  law. — ^Nougues  vs.  Newlands,  118  Cal.  102, 
106,  50  Pac.  Rep.  386.  See  Lathrop  va  Bamp- 
ton,  31  Cal.  17,  89  Am.  Dec.  141. 

Pvrchaser  of  govemmemt  lands. — See  para 
7,  32-43  this  nota 

29.  SISTER  INVOLUNTARY  TRUSTEE  for 
brother,  an  incompetent  person,  where  she 
obtains  property  from  him  by  fraud  and  un- 
due Influence,  under  special  confidence  re- 
posed in  her,  no  consideration  but  her  promise 
to  support  him  appearing,  especially  where 
she  has  made  declarations  to  others  that  she 
held  for  him. — Odell  vs.  Moss,  130  Cal.  352,  356, 
62  Pac.  Rep.  655. 

30.  TRUSTEE  bidding  in  real  estate  at  trust 
sale  holds  same  in  same  trust  as  he  held  pur- 
chase money. — Ponce  vs.  McElvy,  47  Cal.  164, 
160. 

81.  VENDOR  UNDER  MEXICAN  GRANT, 
obtaining  confirmation,  holds  same  for  benefit 
of  vendee. — Schmitt  vs.  Oiovanari,  48  CaL  617, 
622.  See  Estrada  vs.  Murphy,  19  Cal.  248.  272; 
Clark  vs.  I^ockwood,  21  Cal.  220,  222;  Wilson 
vs.  Castro,  31  Cal.  420,  438. 

82.  UNDER  GOVERNMENT  GRANTS. — 
State    holds    legal    title    tn    govemment    laads 

for  purchaser  until  patent  is  issued. — Blud- 
worth  vs.  Lake,  33  Cal.  255,  262.  See  People 
vs.  Shearer,  30  Cal.  645,  648. 

33.  Entry  in  United  States  land  oflflce,  and 
patent   issued  in   pursuance   thereof,  are   bur- 


dened with  trust  In  favor  of  parties  claiming 
under  patent. — South  End  Bftln.  Co.  va  Tinney. 
22  Nev.  19,  86  Pac.  Rep.  89.  See  Bohall  va 
Dilla,  114  U.  S.  47.  bk.  89  L.  ed.  61,  5  Sup.  Ct 
Rep.  782;  Sparks  va  Pierce,  115  U.  &  408,  bk 
29  Ik  ed.  428,  6  Sup.  Ct.  Rep.  102. 
See  par.  7  this  nota 

84.  Coaflnnatloa  Inures  to  benefit  of  con- 
flrmeca  so  far  as  legal  title  is  concerned,  but 
It  determines  nothing  as  to  equitable  relation 
between  partlea — South  End  Min.  Co.  vs.  Tin- 
ney, 22  Nev.  19,  86  Pac.  Rep.  89;  Sanford  va 
Sanford,  139  U.  &  642,  646,  bk.  35  L.  ed.  290, 
11  Sup.  Ct.  Rep.  666.  See  Lee  vs.  Johnscm,  116 
U.  a  48,  bk.  29  L.  ed.  570,  6  Sup.  Ct.  Re]^.  249; 
Hardy  vs.  Harbin,  4  Sawy.  C  C  636,  11  Fed. 
Caa  510. 


B41UITT  WILL  CONTROL  operation  of 
legal  title  for  benefit  of  party  in  whose  favor 
trust  exists  at  time  of  Issuance  of  patent. — 
O'Connor  va  Irvine,  74  Cal.  486,  440,  16  Pac. 
Rep.   236. 

S«.     FINDING     OF     FACTS     INVOLVED     in 

contest  between  claimant  to  public  lands  and 
land  department  of  United  States  is  conclusive 
upon  courts  of  state  in  action  or  proceeding 
brought  to  hold  successful  party  as  trustee  for 
other,  or  to  deprive  him  of  benefit  of  his 
success  in  department,  except  in  certain  cases 
where  land  department  has  been  imposed  upon 
by  false  testimony  or  fraud. — ^Haven  va  Haws, 
68  Cal.   452,  458. 

87.  Party  acanlrlns  title  to  land  from  land 
department  of  United  States  which  in  equity 
and  good  conscience  and  by  laws  of  Congress 
ought  to  belong  to  another,  will  be  decreed 
trustee  for  true  owner. — Rector  vs.  Olbbon,  111 
U.  &  276,  291,  bk.  28  L.  ed.  427,  4  Sup.  Ct.  Rep. 
605.  See  Johnson  vs.  Towsley,  80  U.  S.  (13 
Wall.)  72,  bk.  20  L.  ed.  485;  St.  Louis  a  &  R. 
Co.  vs.  Kemp,  104  U.  S.  636.  bk.  26  L.  ed.  875; 
Steel  vs.  St  Louis  S.  A  R.  Co.,  106  U.  S.  447. 
bk.  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389. 

38.  LOCATING  LAND  WARRANT  and  con- 
veying his  interest,  holds  legal  title  In  trust 
for  purchaser,  where  he  subsequently  obtains 
patent,  as  same  gives  him  no  new  interest  of 
adverse  character,  and  fact  that  such  con- 
veyance was  only  of  his  right  and  interest 
instead  of  bargain  and  sale  does  not  affect 
question,  neither  does  question  whether  he 
intended  to  perpetrate  fraud  in  taking  titla — 
Bludworth  vs.  Lake,  38  Cal.  255,  263. 

88.  OW^NING  NO  RIGHT  to  grant,  holds  in 
trust  for  benefit  of  real  parties  in  interest  so 
far  as  patent  vests  legal  title  in  them,  trust 
being  raised  In  such  case  in  favor  of  party  in 
title. — Salmon  vs.  Symonds,  30  Cal.  301.  807. 

40.  PROCURING  PATEITT  as  pre-emptor 
will  be  decreed  trustee  in  favor  of  party  hav- 
ing prior  claim  where  patent  procured  by 
fraud  or  through  mistake  or  misconception  of 
the  law  on  the  part  of  the  officers  of  the  land 
department. — Buckley  vs.  Howe,  86  Cal.  696, 
600,  25  Pac.  Rep.  132.  See  Bludworth  vs.  Lake, 
88  Cal.  255,  256;  Hosmer  vs.  Wallace,  47  Cal. 
461;  Rutledge  va  Murphy,  51  Cal.  388;  Evers- 
don  vs.  Mayhew,  65  Cal.  163,  8  Pac.  Rep.  641; 
Plummer  vs.  Brown,  70  Cal.  544,  18  Pac  Rep. 
464;  Sanford  vs.  Sanford  (Greg.  Mar.  16,  1887), 
13    Pac.    Rep.    602;    Johnson    vs.    Towsley,    80 
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U.  &  (18  Wall.)  7S,  bk.  SO  Li.  ed.  485;  Moore  vs. 
Robbins,  96  U.  6.  680.  bk.  24  U  ed.  848;  St. 
Louis  S.  &  R.  Co.  vs.  Kemp,  104  U.  S.  636,  bk.  26 
L.  ed.  876. 

41.  ProcnrlBS  patent  to  laad  npoa  vrhleh 
another  had  settled  and  which  equitably  be- 
longed to  him,  by  means  of  false  affidavit  made 
in  the  land  office,  will  be  decreed  trustee  for 
the  equitable  owner. — Sanford  vs.  Sanford,  139 
U.  S.  642,  bk.  85  Jm  ed.  290,  11  Sup.  Ct  Rep.  666. 

42.  Procurlngr  patent  to  property  withqut 
publication  or  posting  of  notice  of  intention 
secretly  and  surreptitiously,  will  be  decreed 
trustee  of  title  for  benefit  of  parties  in  favor 
of  party  relocatinsr  claim  under  miningr  laws.— - 
South  End  Min.  Co.  vs.  Tinney,  22  Nev.  19,  86 
Pac.  Rep.  89. 

4S.  Under  Mezlenn  srant,  believinflr  himself 
to  be  owner,  selling:  to  others  who  believe 
they    have    good    title    to    confirmation    and 


patent,  will  hold  in  trust  for  true  heirs  of 
property,  and  it  matters  not  whether  patentees 
acted  in  erood  faith  and  without  knowledg^e 
of  claim  of  heir,  became  trust  arises  as  matter 
of  law,  and  is  constructive. — ^Wilson  vs.  Castro, 
81  Cal.  420,  482. 

44.  "WHO  ARES  NOT. — Husband  ezeentlnff 
qnltclalm  deed  to  wife  of  property  upon 
which  they  both  continued  to  live,  does  nt>t 
become  trustee  In  favor  of  wife  by  subse- 
quently entering  under  homestead  laws  and 
receiving  patent  from  United  States  and  cer- 
tificate of  purchase  from  state,  in  his  own 
name,  as  equity  will  not  chargre  ffrantee  of 
title  from  grovemment  with  trust  in  respect 
to  that  title.  In  favor  of  one  who  was  not  au- 
thorized by  law  to  acquire  such  title  from 
grovernment. — Brannock  vs.  Monroe,  65  Cal. 
491,  492,  4  Pao.  Rep.  488. 

See  pars.  IS,  14  this  note. 


§2224.    INVOLXTNTABY  TRUST  BESTTLTINa  FROM  NEOLIOENOE,  ETO. 

One  who  gains  a  thing  by  fraud,  accident,  mistake,  tindne  influence,  the  violation 
of  a  trust,  or  other  wrongful  act,  is,  unless  he  has  some  other  and  better  right 
thereto,  an  inyoluntary  trustee  of  the  thing  gained,  for  the  benefit  of  the  person 
who  would  otherwise  have  had  it. 

History:  Enacted  Blareh  21, 1872. 


L    In  General. 

1.  Applied,  eited,  construed,  referred  to, 
etc. 
2-11.  Construed — ^With  reference  to  applica- 
tion. 

12,13.  Same — With  reference  to  creation  of 
trust. 

14, 15.  Same — ^With  reference  to  other  sections 
— Trusts  created  before  code. 
16.  Discharge  in  bankruptcy — Effect  upon 
trust  created  hy  fraud. 

17-22.  Doctrine  of  involuntaxy  trusts — ^Foun- 
dation of,  etc. 

23-26.  Elements  essential  to— Fraud,  undue  in- 
fluence; accident,  etc. 

27-31.  Fraud — ^Presumption  as  to,  when  in- 
dulged in. 

32,33.  Statute  of  frauds — ^Application  of. 

XL    When  Decreed. 

34-36.  Where  party  gains  advantage  by  fraud, 
etc 

37.  Where  devise  made  upon  promise. 

38.  Where   executors  invest  in   their  own 

name,  etc. 

39-50.  Where  fraud  practised  —  In  acquiring 
property  —  Investments  —  Wrongf  i2 
mingling,  etc 

61-60.  Where  property  purchased  with  knowl- 
edge, etc. 

61-69.  Where  confidential  relation  exists — ^In 
general. 

70-97.  Same — ^Attorney  and  client,  husband 
and  wife,  parent  and  child,  etc 

m.    When  Not  Decreed. 

98-100.  When  not  decreed — ^As  between  debtor 

and  creditor,  grantor  and  grantee. 
101-106.  Same — ^Parent  and  child,  partners. 

lY.    Bemedies — ^Pleading  and  Practice. 

107-109.  Equitable  relief— When  decreed. 


110-112.  Fraud— Necessity  of  showing. 

113-118.  Allegation  —  Sitficiency     and     insuf- 
ficiency of. 
119.  Evidence — Party  to  fraud  cannot  prove 
trust. 

120, 121.  Same— Parol— Admissibility  of. 

122-124.  Same — Sufiiciency  of  under  government 
grant. 

L     IN  GENERAL. 

1.  APPIilED,  CITSD,  CON8TRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Harpendinff  vs.  Meyer,. 
66  Cal.  666,  662  (referred  to  with  other  sec- 
tions  in  dls.  op.);  Oreiner  vs.  Oreiner,  68  Cal. 
116,  122,  128  (construed  and  applied  with  other 
sections);  Somers  vs.  Overhulser,  67  Cal.  237. 
7  Pac.  Rep.  646  (construed  and  applied);  Win- 
grerter  vs.  Wlngrerter,  71  CaL  106,  110,  11  Pac. 
Rep.  863  (construed  and  applied);  Barr  vs. 
O'Donnell,  76  Cal.  460,  471,  9  Am.  St.  Rep. 
242,  18  Pac.  Rep.  429  (construed  and  applied 
with  12217);  Broder  vs.  Conklin,  77  Cal.  S80» 
889,  19  Pac.  Rep.  618  (construed  and  applied 
with  6  22;s2);  Loalsa  vs.  Superior  Court,  86  Cal. 
11,  86,  20  Am.  St  Rep.  197,  9  Li.  R.  A.  876,  sub 
nom.  Loalsa  vs.  Levy,  24  Paa  Rep.  707  (con- 
strued and  applied) ;  Roach  vs.  Caraffa,  85  Cal. 
486,  446,  26  Pac.  Rep.  22  (construed  and  ap- 
plied with  other  sections);  Buckley  vs.  Howe» 
86  CaL  696.  600,  25  Pac  Rep.  132  (construed 
and  applied);  McDaniel  vs.  Pattison.  98  Cal. 
86,  93,  82  Pac.  Rep.  806  (construed  and  ap- 
plied); Taylor  vs.  Kelly,  108  Cal.  178,  188,  87 
Pac.  Rep.  216  (referred  to);  Heydenfeldt  vs. 
Jacobs,  107  Cal.  878,  877,  40  Pac.  Rep.  493 
(construed  and  applied  with  (  2228);  Lynch  vs. 
Rooney,    112    Cal.    279,    286,    44    Pac.    Rep.    666 

(construed  and  applied);  Nouffues  vs.  New- 
lands,  118  Cal.  102,  106,  60  Pac.  Rep.  886  (con- 
strued and  applied  with  other  sections);  Shee- 
han  vs.  Sullivan,  126  Csl.  189,  192,  68  Pac.  Rep. 

648    (construed    and    applied);    Mulcahey    vsl 
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Dow,  181  Cal.  73.  74,  68  Pac  Rep.  168  (con- 
strued and  applied);  Crosby  vs.  Clark,  132  CaL 
1,  6,  63  Pac.  Rep.  1022  (construed  and  applied 
with  other  sections);  Donnelly  ts.  Rees,  141 
Cal.  56,  60,  62,  74  Pac.  Rep.  488  (construed  and 
applied);    Bell   vs.    Solomons,    142    Cal.    69,    69, 

76  Pac.  Rep.  649  (construed  and  applied  wita 
other  sections  in  dis.  op.);  MuUer  vs.  Palmer, 
144  Cal.  305,  312,  77  Pac.  Rep.  954  (referred  to 
with  other  sections). 

As  to  fraud  ta  devtse  or  beqnest  Impressed 
with  trusty  see  monoflrraphlo  note  by  Robert 
Desty,   2   U  R.   A.    662. 

As  to  coBStractive  tmsts  arlstuff  thronirlt 
fraady  nndue  Inflnenccy  mtOmf  see  monosraphio 
note  by  Robert  Desty,  11  Li.  R.  A.  881. 

2.  CONSTRUUD  as  applyinsT  to  case  of  ad-* 
mlnistrator  obtaining  assifirnments  of  hirer's 
interests  in  decedent's  estate  by  false  repre- 
sentations, even  though  they  do  not  amount  to 
fraudulent  intent. — Wingrerter  vs.  Wingerter, 
71  Cal.  105,  109,  110,  11  Pac  Rep.  868. 

8.  To  party  taking  land  from  railroad  com- 
pany and  holding  him  trustee  for  one  who  has 
acquired  preference  as  a  settler  by  means  of 
fraudulent  statements  and  misrepresentations 
made  to  the  effect  that  such  party  had  left 
premises  and  his  whereabouts  were  unknown. 
— Crosby  vs.  Clark,  188  Cal.  1,  6,  68  Pac.  Rap. 
1022. 

4.  To  patent  procured  by  fraud  and  through 
mistake  or  misconception  of  the  law  on  the 
part  of  the  officers  of  the  land  department  of 
the  government. — Buckley  vs.  Howe,  86  (3al. 
596.  600.  25  Pac.  Rep.  132. 

6.  To  trust  created  by  receipt  of  Insurance 
money  by  executors. — Heydenfeldt  vs.  Jacobs, 
107  Cal.  373.  877,  40  Pac.  Rep.  492. 

6.  To  trust  of  personal  property  created  by 
parol. — Roach  vs.  Caraffa,  85  Cal.  436,  25  Pac. 
Rep.    22. 

7.  To  trust  raised  by  confidential  relation 
existing:  between  attorney  and  client,  whereby 
transfer  of  property  was  made  to  attorney 
for  certain  purposes,  whole  consideration 
being:  furnished  by  client. — Broder  vs.  Conklin, 

77  (>il.  830.   838.  19  Pac.  Rep.  518. 

8.  Where  land  purchased  by  one,  purchase 
money  furnished  by  another. — Somers  vs.  Over- 
hulser.  67  Cal.  287,  7  Pac.  Rep.  645. 

9.  Where  property  remains  In  hands  of 
party  under  contract  after  such  contract  has 
been  properly  rescinded,  upon  discovery  of 
fraud. — LfOaiza  vs.  Superior  Court,  85  Cal.  11, 
84.  20  Am.  St.  Rep.  197.  9  L.  R.  A.  876,  sub  nom. 
Loaiza  vs.  Levy,  24  Pac.  Rep.  707. 

10.  Where  one  party  pays  consideration  and 
another  takes  title,  and  as  creating:  resulting 
trust. — Somers  vs.  Overhulser,  67  Cal.  237,  7 
Pac.   Rep.   645. 

11.  As  broad  eBonffb  to  apply  to  judgments 
of  court  adjudicating  property  rights  where 
evidence  substantiating  fraud  is  fully  satis- 
factory to  judicial  mind. — ^Mulcahey  vs.  Dow. 
131  Cal.  73.  74.  63  Pac.  Rep.  168. 

12.  As  creating  re'snltlsg  tmst  to  extent  of 

amount  of  consideration  paid  by  party  for 
property  purchased  in  name  of  another,  pro 
tan  to. — Somers   vs.   Overhulser.    67   Cal.   287,   7 


Pac.  Rep.  645.     Sea  Case  vs.  Codding,  88  Cal. 
191. 
Sea  ante  f  858  and  note. 

18.  As  faslealng  trust  upon  property  coming 
to  hands  of  spoliator  of  will  in  favor  of  par- 
ties defrauded. — McDaniel  vs.  Pattison,  98  Cal. 
86,  98,  82  Pac.  Rep.  805. 

14.  "With  other  seetlons  as  not  changing 
character  of  trusts  created  before  adoption  of 
the  code. — ^Roach  vs.  CarafCa,  86  Cal.  436,  445, 
26  Pac  Rep.   22. 

15.  With  f  2217  as  not  applying  to  case 
where  tenants  in  common  at  time  of  making 
partition  and  interchanging  deeds,  executed 
same  advisedly  and  made  parol  agreement  that 
one  should  hold  undefined  portion  in  trust, 
but  transfer  at  some  future  time,  where  It 
was  not  charged  that  any  wrongful  means 
were  used  beyond  a  reiusal  to  comply  with 
the  parol  agreement. — Barr  vs.  O'Donnell,  76 
Cal.  469,  471,  9  Am.  St  Rep.  248,  18  Pac  Rep. 
429. 

IC  DISCHAR61D  IN  BANKRUPTCY  OR  IN- 
SOLVBNCY  does  not  dissolve  trust  of  property 
created  by  fraud. — Tread  well  vs.  Holloway,  46 
Cal.  647,  648;  Carit  vs.  Williams.  74  CaL  183. 
186,  186,  15  Pac.  Rep.  751;  Herrlich  vs.  Mc- 
Donald. 80  Cal.  472.  478,  22  Pac  Rep.  299;  In 
re  McEachran.  82  Cal.  223.  224.  28  Pac  Rep. 
46;  Dyer  vs.  Bradley.  89  Cal.  557.  563,  26  Pac. 
Rep.  1103;  Slegel  vs.  His  Creditors,  96  CaL  409, 
413,  80  Pac.  Rep.  559;  Citizens  Bank  va  Rucker, 
138  Cal.  606.  610.  72  Pac.  Rep.  46. 

17.  DOCTRINB  OF  INTOLUNTART  OR  RE- 
SULTING TRUSTS  is  founded  upon  mere  im- 
plication of  law. — ^Russ  vs.  Mebius,  16  CaL  850. 
856. 

18.  Not  indulged  in  in  favor  of  grantor 
where  it  is  inconsistent  with  presumption  aris- 
ing from  deed. — Russ  vs.  Mebius,  16  Cal.  860, 
856;  Squire  vs.  Harder,  1  Paige  Ch.  (N.  Y.) 
494,  19  Am.   Dec   446. 

19.  In  opposition  to  terms  of  deed  In  ab- 
sence of  fraud  or  mistake. — Russ  vs.  Mebius, 
16  CaL  850.  856. 

20.  Unless  there  is  some  evidence  of  fraud 
or  mistake. — Russ  vs.  Mebius,  16  Cal.  860,  S56. 

21.  Recital  of  consideration  contained  in 
deed  cannot  be  contradicted  by  parol  evidence 
for  purpose  of  raising  trust,  in  absence  of 
fraud  or  mistake. — Peeney  vs.  Howard,  79  CaL 
625,  630,  12  Am.  St.  Rep.  162,  21  Pac.  Rep. 
984,  4  Ia  R.  A.  826.  See  Russ  vs.  Mebius,  16 
CaL  860,  866;  Philbrook  vs.  Deland.  16  Me. 
412,  418;  Graves  vs.  Graves.  29  N.  H.  129. 

22.  Rule  that  trust  results  where  deed  Is 
made  without  consideration,  either  expressed 
in  deed  or  proved  aliunde,  does  not  apply 
where  deed  contains  recital  of  consideration. 
— Feeney  vs.  Howard,  79  Cal.  626,  530.  12  Am. 
St  Rep.  162,  21  Pac  Rep.  984,  4  L.  R.  A.  826. 

28.     BliBMlSNT    OF    POSITITIB    FRAITD    by 

means  of  which  title  was  wrongfully  obtained 
must  exist,  mere  verbal  promise  not  being 
sufficient  or  alone  enforceable  in  equity. — Tay- 
lor vs.  Kelly,  103  CaL  178,  184,  87  Pac  Rep.  216. 

24.  Mere  verbal  unequivocal  promise  Is  not 
sufficient  to  compel  enforcement. — Taylor  vs. 
Kelly,  108  CaL  178,  184,  87  Pac  Rep.  818. 

26.     FRAUD,    UNDUB    INFIiUBNCE,     ACCI* 
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DKSTp  OR  MISTAKB9  or  wronflTful  act  must 
exist  In  order  to  create  involuntary  trust  be- 
tween parties  where  there  is  no  confidential 
relation  relied  upon  between  them,  and  they 
merely  stand  In  business  relations  toward 
each  other. — Taylor  vs.  Kelly,  108  Cal.  178,  182, 
37  Pac  Rep.  216.  See  Brison  vs.  Brison,  75 
CaL  525,  628.  7  Am.  St.  Rep.  189,  17  Pac  Rep. 
«89. 

Ceafldentlal  relations. — See  par.  61  this  note. 

26.  FIDUCIARY  RBLATIOlf  IS  NECBS- 
SARY  ELiBMKNT  In  case  of  constructive  trust 
arlslnfiT  from  fraud. — Brison  vs.  Brison,  90  Cal. 
823,  27  Pac.  Rep.  186;  Alanlz  vs.  Casenave,  91 
Cal.  41,  46.  27  Pac.  Rep.  621.  See  Broder  vs. 
Conklln.  77  Cal.  330,  19  Pac  Rep.  518;  Adams 
vs.  Lambard,  80  Cal.  426,  22  Pac  Rep.  180. 

27.  FRAUD  PRBSUMBD  WHBNBVER  one 

party  grains  advantase  to  himself  throuffh  un- 
due Influence  exercised  by  him  over  party  from 
whom  advantage  is  derived. — ^Hayne  vs.  Her- 
mann, 97  Cal.  259,  261.  82  Pac  Rep.  171.  See 
Bri<>on  vs.  Brison,  90  Cal.  828,  27  Pac  Rep.  186. 

26.  In  favor  of  him  by  whom  or  for  whom 
purchase  money  is  paid,  and  Is  based  upon 
fundamental  idea  that  parties  must  have  In- 
tended that  he  by  whom  or  from  whom  pur- 
chase price  of  land  is  paid  should  have 
equitable  Interest  therein. -» Tryon  vs.  Hun- 
toon,  67  Cal.  326,  827,  7  Pac  Rep.  741. 

20.  In  favor  of  party  maktnc  payment  based 
upon  fundamental  idea  that  parties  holding: 
Intended  that  he  by  whom  or  for  whom  pur- 
chase portion  is  paid  to  have  equitable  interest. 
— Tryon  vs.  Huntoon,  67  Cal.  826,  827,  7  Pac 
Rep.    741. 

As  to  trnst  created  by  pnrehase  In  own  name 
with  fnnds  of  another,  see  ante  i  858  aad  note 

SO.     Bfleet  of  presumption  Is  that  It  arises 

upon  proof  of  facts  upon  which  It  is  predicated, 
without  further  proof  as  to  what  real  Intention 
of  parties  was,  but  It  Is  not  Irrebuttable  pre- 
sumption.— Tryon  vs.  Huntoon,  67  Cal.  825, 
827,  7  Pac.  Rep.   741. 

81.  Reukoved  or  overcome  by  proof  showing 
that  between  him  who  advanced  consideration 
and  grantee  there  was  no  intention  that  trust 
should  arise  in  his  favor. — Tryon  vs.  Huntoon, 
67  Cal.  325.  327,  7  Pac,  Rep.  741. 

S2.  STATUTE  OF  FRAUDS.— Tmsts  which 
arise  from  fraud,  either  actual  or  constructive, 
are  not  within  statute  which  requires  trust  to 
be  declared  by  wrltlnsr. — Hays  vs.  Oloster,  88 
Cal.  660,  26  Pac.  Rep.  867. 

88.  Statute  of  frauds  eenstmed  as  except- 
ingr  from  its  operation  trusts  arlslnfir  from 
fraud,  actual  or  constructive,  or  what  are 
termed  constructive  trusts. — Brison  vs.  Bri- 
son, 75  Cal.  626,  626,  7  AnL  St  Rep.  189,  17 
Pac    Rep.    689. 

As  to  application  ef  statute  ef  fmndsy  see 
ante  |  852  note  pars.  264-267. 

As  to  application  of  statute  of  frauds  to 
trusts  arising  from  payment  of  purchase 
money^  see  ante  |  868  note  par.  107. 

II.     WHEN  DECREED. 

84.  WBElf  DECREED.  —  Involuntary  trust 
deereed  where  party  ffalns  thlny  by  fraud, 
accident,  mistake,  undue  Influence,  violation 
of    trust,    or    other    wrongful    act.— Boyd    vs. 


Brinckln,  6S  CaL  427.  See  SoutherL  ^ac  R. 
Co.  vs.  Terry,  70  CaL  484,  11  Pac  i^ep.  769; 
Crosby  vs.  Clark,  182  Cal.  1,  S,  68  Pac.  Rep. 
1022;  Donnelly  vs.  Rees,  141  CaL  66,  60,  74  Pac 
Rep.  488. 

85.  Where  through  fraud  one  obtains  ad- 
vantage over  another,  which  he  could  not  have 
obtained  but  for  such  deception. — Kroll  vs. 
Coach  (Oreer.  Oct.  81,  1904),  78  Pac.  Rep.  897, 
899.  See  King:  vs.  Wise,  48  CaL  628;  McNutt 
vs.  Dix,  88  Mich.  828,  47  N.  W.  Rep.  212,  10 
L.  R.  A.  660;  Wright  vs.  Smith,  28  N.  J.  Eq.  106. 

86.  Where  for  any  reason  recoernlzed  as 
ground  for  equitable  Interference  legal  title 
to  any  portion  of  public  domain  was  obtained 
by  party,  when  in  equity  and  good  conscience 
another  Is  better  entitled. — Fllmore  vs.  Relth- 
man,  6  Colo.  120;  Wells  vs.  Francis,  7  Colo. 
896,  4  Pac  Rep.  49;  Bassick  Min.  Co.  vs.  Davis, 
11  Colo.  180,  17  Pac  Rep.  294;  Johnson  vs. 
Towsley,  80  U.  Q,  (18  WalL)  72,  74,  bk.  20  L. 
ed.  486;  Moore  vs.  Robblns,  96  U.  B.  680,  bk. 
24  L.  ed.  848;  Marques  vs.  Frlsbee,  101  U.  & 
478,  bk.  25  U  ed.  800. 

87.  "Where  devise  is  made  to  one  upon  his 
parol  promise  to  hold  In  trust  for  another. — 
Brison  vs.  Brison,  76  CaL  526,  630,  7  Am.  St. 
Rep.  189,  17  Pac  Rep.  689;  Barrell  vs.  Hen- 
rlck,  42  Ala.  71,  72;  Hoge  vs.  Hoge,  1  Watts 
(Pa.)   168,  26  Am.  Dec  52. 

88.  Where  ezeeutorsy  guardians,  etc,  charged 

with  management  of  funds  belonging  to  others 
invest  them  in  their  own  name  for  objects 
not  contemplated  by  trust. — ^Robles  vs.  Clarke, 
85  Cal.  817,  827. 

89.  "Where  fraud,  actual  or  eonstructlve,  is 

practised. — Hayne  vs.  Hermann,  97  Cal.  259, 
261,  82  Pac  Rep.  171,  See  Wlttenbrock  vs. 
Cass.  110  Cal.  1,  6,  42  Pac  Rep.  800;  Donnelly 
vs.  Rees,  141  CaL  56,  60,  74  Pac  Rep.  438. 

dO.    "When    fraud    In    aequlrlnc   title   exists, 

party  trustee  for  true  owner,  who  may  compel 
conveyance  of  legal  title. — ^Plummer  vs.  Brown, 
70  CaL  544,  546,  12  Pac.  Rep.  464;  Brison  vs. 
Brison,  75  Cal.  526,  528,  7  Am.  St  Rep.  189, 
17  Pac.  Rep.  689;  Butler  vs.  Hyland,  89  CaL 
576,  681,  26  Pac.  Rep.  1108;  Ross  vs.  Conway, 
92  CaL  632,  88  Pac  Rep.  785;  Hayne  vs.  Her- 
mann, 97  CaL  269,  82  Pac  Rep.  171;  Wltten- 
brock vs.  Cass,  110  CaL  1.  6,  42  Pac.  Rep.  800; 
White  vs.  Warren,  120  CaL  822,  824,  825,  49 
Pac.  Rep.  129,  52  Id.  728;  Odell  vs.  Moss,  180 
CaL  852,  867,  62  Pac  Rep.  666;  Motherwell  vs. 
Taylor,  2  Idaho  232.  10  Pac  Rep.  804;  Stark  vs. 
Starr,  78  U.  &  (6  WalL)  402,  bk.  18  L.  ed.  925; 
Johnson  vs.  Towsley,  80  U.  &  (18  WalL)  72, 
bk.  20  Lb  ed.  486. 

41.  Where  fraud  or  fraudulent  representa- 
tions are  used  in  obtaining  title  to  property. 
— De  Leon  vs.  Hlguera.  16  CaL  483,  496;  Wor- 
mouth  vs.  Johnson,  58  CaL  621,  623. 

42.  Even  though  there  is  no  actual  fraudu- 
lent Intent  where  fiduciary  relation  exists. — 
Wlngerter  vs.  Wlngerter,  71  CaL  105,  109,  110, 
11  Pac  Rep.   868. 

48.  Equity  treating  holder  of  legal  title  as 
trustee,  and,  through  medium  of  assumed  trust, 
makes  title  subservient  to  circumvention  of 
fraud  and  attainments  of  justice. — ^Bowler  vs. 
Curler.  21  Nev.  168,  87  Am.  St  Rep.  601,  26  Pac 
Rep.  226. 
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44.  Trust  arising:  from  fraud  in  securlilflr 
conveyance  cannot  be  declared  where  deed  is 
absolute  in  form,  and  intention  of  parties  ap- 
pears clearly  upon  its  face. — Schultz  vs.  Mc- 
Lean (Cal.  Dec.  20,  1890),  25  Pac.  Rep.  427» 
480;  Henley  vs.  Hotalinsr.  41  Cal.  22,  27. 

45.  Wlierc  funds  placed  in  hands  of  trustees 
are  employed  In  violation  of  their  duties.-^ 
Robles  vs.  Clarke,  25  CaL  817,  827. 

4e.  Where  funds  are  placed  in  hands  of 
party  for  safe-keeping  or  to  be  employed  for 
advantage  of  owner,  it  is  duty  of  party  accept- 
ing confidence  to  do  every  reasonable  thing 
in  his  power  to  accomplish  in  most  advan- 
tageous manner  objects  of  trust  reposed  in 
him. — Robles  vs.  Clarke,  26  CaL  817,  827. 

47.  Where    party    acqnlres    legal    title    to 

property  to  which  another  has  better  right. — 
Crosby  vs.  Clark,  132  Cal.  1,  7,  68  Pac.  Rep. 
1022.  See  Stark  vs.  Starr,  78  U.  8.  (6  Wall.) 
402,  419,  bk.  18  L.  ed.  925;  Johnson  vs.  Towsley, 
80  U.  S.  (13  Wall.)  72,  86,  bk.  20  L.  ed.  485. 

48.  Where  party  by  acts  misleads  or  de- 
frauds another,  in  premises  obtained  through 
such  deceit  or  fraud. — Price  vs.  Reeves,  88 
Cal.    457,   461. 

40.     Where    party    Intraated    with    porchase 

did  not  mean  to  act  in  accordance  with  evi- 
dent expectation  of  parties  with  whom  he  was 
dealing  and  so  commits  fraud. — ^Millard  vs. 
Hathaway,  27  Cal.  119;  Sandfoss  vs.  Jones,  86 
Cal.  481,  486;  O'Connor  vs.  Irvine,  74  Cal.  436, 
489,  16  Pac.  Rep.  236;  O'Hara  vs.  Dudley,  96 
N.  T.  408,  47  Am.  Rep.  68. 

64).  "Where  party  takes  property  In  his  ewn 
name  and  'wrongfully  mingles  money  of  an- 
other with  his  own  in  making  purchase  in 
such  manner  that  it  cannot  be  distinguished, 
or  80  as  not  to  constitute  adequate  part  of 
whole,  will  be  looked  upon  as  trustee  for  other. 
— ^Robles  vs.  Clarke,  26  Cal.  817,  826. 

61*    Where  party  takes  land  with  knowledge 

of  agreement  between  vendor  and  one  having 
preference  as  settler,  and  of  such  party's  acts 
thereunder. — Crosby  vs.  Clark,  182  Cal.  1,  6, 
68  Pac.  Rep.  1022.  See  Boyd  vs.  Brinckin,  66 
Cal.  427;  Southern  Pac.  R.  Co.  vs.  Terry,  70 
Cal.  484,  11  Pac  Rep.  769. 

62.  Where  party  purchases  at  execution 
sale  under  parol  promise  to  hold  for  Judgment 
debtor. — Brison  vs.  Brlson,  76  Cal.  625,  530,  7 
Am.  St.  Rep.  189,  17  Pac.  Rep.  689;  Arnold  vs. 
Cord.  16  Ind.  177;  Wolford  vs.  Herrington,  74 
Pa.  St.  811,  16  AnL  Rep.  548. 

68.  Where  party  wrongfully  purchases 
property  in  his  own  name  with  funds  held  by 
him  in  fiduciary  capacity. — Robles  vs.  Clarke, 
25  Cal.  817,  827. 

54.  Where  property  has  been  taken  by 
means  of  undue  influence  and  fraudulent  rep- 
resentations, especially  where  party  injured 
is  not  in  position  to  transact  business  and 
there  has  been  intention  to  deceive. — Hays  vs. 
Qloster,  88  Cal.  660,   26  Pac.  Rep.  867. 

55.  Where  possession  of  real  estate  is  ob- 
tained under  promise  never  fulfilled. — ^Don- 
nelly vs.  Rees,  141  CaL  66,  60,  74  Pac.  Rep.  488. 

66.  Where  promise  is  made  without  in* 
tention  of  performance,  although  confidential 
relation,   such   as  that   of  husband  and   wife. 


parent  and  child,  does  not  exist. — Sandfoss  vs. 
Jones,  86  CaL  481;  Broder  vs.  Conklin,  77  CaL 
880,  19  Pac.  Rep.  618;  Hays  vs.  Qloster,  88  Cal. 
660,  26  Pac.  Rep.  867;  Humphrey  vs.  West,  40 
Mich.  597. 

As  to  promise  to  leave  property  hy  will,  see 
ante  i  862  note  pars.  887,  840,  841,  857. 

67.  Where  property  acquired  by  fraud  or 
under  such  circumstances  as  to  render  it  in- 
equitable for  holder  of  legal  title  to  retain  it. 
— South  End  Mln.  Co.  vs.  Tlnney,  22  Nev.  19, 
86  Pac.  Rep.  89;  Hardy  vs.  Harbin,  4  Sawy. 
a  a  636,  11  Fed.  Cas.  510. 

68.  Where  purchase  is  wrongfully  made  by 
agent  with  funds  in  his  hands  for  purpose  of 
investing  in  property  or  for  purposes  of  trade. 
^Robles  vs.  Clarke,  25  CaL  317,  327. 

69.  Where  successful  party  has  acquired, 
pursuant  to  Judgment,  legal  title  affected  with 
any  fraud  or  trust,  trust  exists  in  favor  of 
true  owner. — ^Plummer  vs.  Brown,  70  CaL  644, 
646,  12  Pac.  Rep.  464;  Rose  vs.  Richmond  Mln. 
Co.,  17  Nev.  25,  27  Pac.  Rep.  1105;  Stark  vs. 
Starr,  78  U.  a  (6  WalL)  402,  bk.  18  L.  ed.  926; 
Johnson  vs.  Towsley,  80  U.  S.  (13  WalL)  72, 
bk.  20  L.  ed.  485. 

60.  Where  title  has  been  fraudulently  ac- 
quired, and  is  held  in  fraud  of  righte  of  party 
having  valuable  interest  In  premises.  —  Von 
Trot  ha  vs.  Bamberger,  16  Colo.  1,  24  Paa  Rep. 
883. 

61.  SAMB— WHBRB  PARTIBS  IN  COIfFI* 
DENTIAIi  RBLATION.— Trust  decreed  where 
parties  standing  in  eonlidential  relation  to  each 

other  are  induced  to  make  deed  by  reason  of 
confidence  which  they  have  in  them,  and  belief 
thereby  engendered  that  they  would  perform 
promise,  and  but  for  which  he  would  not  have 
made  grant. — Brison  vs.  Brison,  76  CaL  627, 
529,  7  Am.  St.  Rep.  189,  17  Pac  Rep.  689.  -  See 
Newman  vs.  Smith,  77  CaL  22,  26,  18  Pac.  Rep. 
791;  Nordholt  vs.  Nordholt,  87  CaL  552,  22 
Am.  St.  Rep.  268,  26  Pac.  Rep.  599;  Hays  vs. 
Oloster,  88  CaL  665,  26  Pac  Rep.  367;  Becker 
vs.  Schwerdtle,  141  Cal.  886,  890,  74  Pac  Rep. 
1029. 

d2L  Dlstingulshingt  Soberanes  vs.  Sober- 
anes,  97  CaL  140.  81  Pac  Rep.  910  (In  which  no 
violation  of  confidential  relations  was  shown 
or  actual  fraud  involved);  Tlllaux  vs.  Tlllaax, 
116  CaL  663,  667,  47  Pac  Rep.  691  (in  which 
there  was  no  actual  fraud  or  confidential  re- 
lation); Smith  vs.  Mason,  122  CaL  426,  65  Pac 
Rep.  148  (In  which  there  was  no  question  of 
fraud,  and  suit  was  brought  by  contending 
heirs  after  death  of  grantor);  Downing  vs. 
Rademacher,  188  CaL  220,  86  Am.  St.  Rep.  160,. 
66  Pac  Rep.  886  (in  which  like  reasons  ex- 
isted). 

68.  Where  relation  of  confidence  and  trust 
exist  between  parties  in  such  manner  that  any 
dealings  between  them  whereby  one  takes  ad- 
vantage of  other,  raises  presumption  of  fraud, 
as  relation  existing  between  husband  and  wife. 
— Hayne  vs.  Hermann,  97  CaL  269,  261,  32  Pac 
Rep.  171.  See  Brison  vs.  Brison,  90  f^i  828, 
836,  27  Pac  Rep.  186;  WIttenbrock  vs.  Cass,. 
110  CaL  6,  48  Pac  Rep.  800. 

64.  Where,  by  reason  of  his  relationshim 
party,  by  false  representations,  procures  con- 
veyance of  other  party's  interest  to  him,  sveii 
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thouffli  no  fraudulent  intent  was  shown.— 
Wlnererter  ts.  Winserter,  71  Cal.  106,  109,  110, 
11  Pac  Rep.  868.  See  O'Connor  vs.  Flynn,  67 
CaL  298;  Ollvas  vs.  OUvas,  61  CaL  882. 

66.  Where  one  uses  confidential  relation  to 
acquire  advantage  which  he  ought  not  in 
equity  and  firood  conscience  to  retain,  equity 
compelling  him  to  restore  what  he  has  un- 
justly acquired  or  seeks  unjustly  to  retain.— 
Brlson  vs.  Brison,  76  Cal.  625,  680,  7  Am.  St. 
Rep.  189,  17  Pac.  Rep.  689;  Wood  vs.  Rabe,  96 
N.  Y.  414,  426,  48  Am.  Rep.  640. 

66.  Whenever  necessary  to  protect  Interests 
of  confidlnff  parties  and  to  do  Justice  between 
them  there  is  breach  of  grood  faith  and  mis- 
application of  trust  funds. — Robles  vs.  Clarke, 
26  CaL  817,  827. 

07.  Betmyal  of  confldence  which  Is  con- 
structively fraudulent  gives  rise  to  construct- 
ive trust  independently  of  any  element  of 
actual  fraud. — Brlson  vs.  Brlson,  76  CaL  626,  7 
Am.  St.  Rep.  189,  17  Pac.  Rep.  689. 

98.  Fraudulent  intent  unnecessary  where 
general  fiduciary  relation  exists  and  actual 
confidence  has  been  reposed  in  trustee. — Ala- 
niz  vs.  Casenave,  91  CaL  41,  46,  27  Pac.  Rep. 
621. 


Ml*  Silence  hy  party  lioldinff  eonlidential 
latienship  upon  conveyance  made  to  him  by 
grantor,  who  states  at  time  that  same  is  made 
in  full  confidence  that  grantee  will  carry  out 
grantor's  desires,  equal  to  consent  where 
grantee  accepts  deed,  as  tacit  assent  to  com- 
ply with  request  accompanying  delivery  of 
deed. — Becker  vs.  Schwerdtle,  141  Cal.  886,  891, 
392,  74  Pac.  Rep.  1029.  See  Brlson  vs.  Brlson, 
75  CaL  527,  629,  7  Am.  St.  Rep.  189,  17  Pac 
Rep.  689;  Newman  vs.  Smith,  77  CaL  22,  26, 
18  Pac.  Rep.  791;  Hays  vs.  Qloster,  88  Cal.  660, 
665,  26  Pac  Rep.  867. 

70.  ATTORNBY  AND  CLIBBTT,— Involuntary 
truat  arises  where  property  is  purchased  by 
attorney  engaged  with  another  in  prosecuting 
suit  in  consideration  of  professional  services 
rendered  by  them  under  contract,  in  favor  of 
other  attorney  absent  from  state  at  time  deed 
made. — ^Robarts  vs.  Haley,  65  Cal.  897,  402,  4 
Pac.  Rep.  886.  See  Shoemaker  vs.  Smith,  11 
Humph.  (Tenn.)  81. 

71.  In  Robarts  vs.  Haley,  supra,  the  court 
found  that  the  trust  resulted  by  operation  of 
law  under  if  1572.  1678  of  Civil  Code.  While 
it  is  true  that  under  such  sections  transaction 
in  question  would  be  held  to  be  constructive 
fraud,  yet  it  is  submitted  that  i  2224  of  the 
Civil  Code  is  the  section  that  should  have  been 
cited,  inasmuch  as  court  construed  transaction 
in  question  as  resulting  trust,  defendant  hav- 
ing gained  his  possession  by  fraud  practised 
upon  plaintiff. 

72.  BROTHERS  AND  SISTBRS.— Trust  is 
created  and  fiduciary  relation  exists  where 
brother,  mentally  afllicted  through  excessive 
intoxication,  conveys  property  to  sister  to 
manage  and  keep  for  his  benefit. — Odell 
vs.  Moss,  137  CaL  642,  646,  70  Pao.  Rep.  647. 

78.     Brother     oonsylting    with    another     to 

fraudulently     acquire     interest     of     younger 

brother  in  deceased  father's  estate  by  means 

of   fraud    or    undue    influence    exercised    over 
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such  younger  brother,  who  was  addicted  to- 
excessive  use  of  intoxicating  liquors  and  men- 
tally incapable  of  transacting  business  or  to 
take  care  of  property,  to  knowledge  of  such 
elder  brother  will  be  declared  trustee  in  his 
favor. — ^More  vs.  More,  188  CaL  489,  491,  493,  66 
Pac  Rep.  1044.  See  Ollvas  vs.  Ollvas,  61  CaL 
882;  Alaniz  vs.  Casenave,  91  Cal.  41,  27  Pac. 
Rep.  641. 

74.  HUSBAJTD  AND  TTIFE.  — Acts  wtalcl» 
might  not  create  enforceable  trust  when  deal- 
ing with  stranger  might  create  such  trust  in- 
dealing  between  husband  and  wife. — Brlson 
vs.  Brlson,  90  CaL  828,  386,  27  Pac  Rep.  186. 

As  to  admissibility  of  parol  evidence  in 
cases  of  trusts  in  favor  of  husband  or  irife 
from  payment  of  purcltase  money^  see  ante- 
6  862  note  pars.  S26,  829,  868,  866,  and  i  853  note 
pars.  50-64,  99,  102,  112,  114. 

As  to  resulting  trust  in  favor  of  wife  from- 
husband's  purchase  with  her  fund%  see  ante- 
i  858  note  pars.  60-64. 

75.  Betrayal  of  confidence  reposed  by  hus- 
band in  wifo  is  constructive  fraud,  and  ralsea 
trust  in  his  favor. — Brlson  vs.  Brlson,  76  CaL 
625,  629,  7  Am.  St  Rep.  189,  17  Pac  Rep.  689; 
Brlson  vs.  Brlson,  90  CaL  823,  880,  27  Pac.  Rep. 
186. 

7d»    Influence   wlilch   the   law   presumes    to 

exist  between  husband  and  wife  will  bo 
deemed  undue  when  it  is  subsequently  vio- 
lated or  abused. — ^Brlson  vs.  Brlson,  90  CaL 
828,  836,  27  Pac  Rep.  186. 

77.  Mere  fact  of  marriage  relation  not  suffi- 
cient to  sustain  charge  of  undue  influence. — 
Tillaux  vs.  Tillaux,  116  CaL  668,  668,  37  Pac 
Rep.  691. 

78.  Presumption  against  validity  of  pro- 
vision made  by  husband  in  wife's  favor  doea 
not  exist  in  law. — ^In  re  Langford,  108  Cal.  608, 
622,  628,  41  Pac  Rep.  701. 

79.  That  deed  was  procured  by  fraud  or 
undue  influence  does  not  arise  from  mero 
naked  fact  that  it  was  from  husband  to  wife. 
— Sheehan  va  Sullivan,  126  CaL  189,  192,  58 
Pac.  Rep.  548.  See  Tillaux  vs.  Tillaux,  116- 
CaL  668,  47  Pac  Rep.  691. 

80.  Husband  redeeming  notes  and  mort-^ 
gages  with  wife's  money  and  assigning  samo 
to  trustee  for  himself  without  consideration, 
holds  in  trust  for  her. — Greiner  va  Grelner,  68^ 
CaL  115,  122. 

81.  Wife's  promise  to  recouTcy  not  con- 
sidered in  light  of  consideration  for  husband'a 
conveyance,  but  as  assurance  on  part  of  wife 
that  marital  confidence  reposed  In  her  by  hus- 
band was  not  misplaced,  and  condition  is  to  bo 
regarded  rather  as  expectation  springing  from 
such  confidence  rather  than  limitation  upon 
estate. — Brlson  vs.  Brlson,  90  Cal.  823,  330,  27 
Pac  Rep.  186. 

82.  Refusal  to  reconvey  property  conveyed 
to  her  by  her  husband  subject  to  parol  agree- 
ment to  reconvey  is  not  merely  breach  of 
agreement,  but  Is  betrayal  of  confidence,  and 
violation  of  trust  constitutes  constructivo 
fraud,  against  which  equity  will  relieve. — Pri- 
son vs.  Brlson,  90  CaL  828,  880,  27  Pac  Rep.  186. 

88.   "Wife  holdlnir  under  ahsolute  conveyance^ 

without  any  hint  of  trust  or  condition  or  limi* 
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tation  whatever,  or  without  any  pretense  that 
any  other  Instrument  in  wrltlngr  was  ever  es* 
ecuted  referrlnff  In  any  way  to  deed  or  prop- 
erty, will  not  be  decreed  trustee  in  absence  of 
flndlncr  that  property  was  obtained  by  fraud* 
accident,  mistake,  undue  influence,  or  other 
wrongrful  act  or  any  other  act  which  would 
constitute  trustee  by  operation  of  law. — Shee- 
ban  vs.  Sullivan.  126  Cal.  189,  192,  68  Pac.  Rep. 
€43.  See  Barr  vs.  O'Donnell,  76  Cal.  469,  9 
Am.  St.  Rep.  242,  18  Pac.  Rep.  429. 

84.     Obtaining   letters   of   admlnlstratlOB   aa 

only  heir  upon  husband's  estate  will  not  be 
•decreed  involuntary  trustee  in  favor  of  his  heirs 
by  reason  of  fact  that  she  did  not  inform  them 
of  death  of  husband,  no  leeral  duty  devolving 
upon  her  to  furnish  such  information,  where 
it  Is  not  shown  that  she  acted  in  bad  faith  or 
made  any  statements  with  desism  of  defraud- 
in?  or  of  Imposlngr  upon  court. — ^Mulcahey  vs. 
Dow,  131  Cal.  73,  78.  68  Pac.  Rep.  168. 

86.  Where  there  is  no  evidence  showing 
that  when  she  obtained  administration  sho 
knew  that  they  were  entitled  as  heirs  or  show- 
ing that  when  decree  was  made  flndins  her 
only  heir,  it  was  based  upon  her  testimony  or 
upon  any  testimony  induced  by  her  to  be  ffiven 
before  court. — ^Mulcahey  vs.  Dow,  181  CaL  78, 
78,  68  Pac.  Rep.  168. 

86.  Where  there  is  no  extrinsic  or  collateral 
fraud  or  evidence  from  which  fraud  plainly 
appears,  general  evidence  tending  in  unsatis- 
factory way  to  show  that  she  knew  of  ezlst- 
once  of  heirs  several  years  prior  to  death,  not 
being:  sufficient,  although  it  was  shown  that 
she  told  her  attorney  that  her  husband  had 
no  relatives. — ^Mulcahey  vs.  Dow,  131  CaL  78, 
78.  63  Pac.  Rep.  168. 

87.  PARBNT  AND  CHIU>«— Resvltliig  tmst 
arises  In  favor  of  children  as  against  wife  In 
whom  husband  reposed  confidence,  and  in  be- 
lief that  she  would  execute  trust  conveyed  to 
her  upon  verbal  understanding  she  would  hold 
for  him  for  life  and  then  for  children. — Hayne 
va  Hermann,  97  Cal.  269,  262,  82  Pac.  Rep.  171. 
See  Brison  vs.  Brison,  76  Cal.  626,  7  Am.  St. 
Rep.  189,  17  Pac.  Rep.  689,  90  Cal.  823,  27  Pac. 
Rep.  186;  Nordholt  vs.  Nordholt,  87  Cal.  662,  23 
Am.  St.  Rep.  268,  26  Pac,  Rep.  699;  Alanls  vs. 
Casenave,  91  Cal.  41,  27  Pac.  Rep.  641. 

As  to  Involuntary  tmsts  as  between  parent 
and  child,  see  ante  1 862  note  pars.  840,  867, 
369,  364. 

88.  In  favor  ef  minor  heirs  have  been  de- 
frauded out  of  their  rights  by  false  represen- 
tations made  by  their  mother  in  distribution 
of  the  estate. — Sohler  vs.  Sohler,  136  Cal.  828, 
828,  330,  87  Am.  St.  Rep.  98,  67  Pac.  Rep.  282. 

88.  In  favor  of  nu>thcr  who  dnrlns  severe 
•Ickness  conveyed  property  to  son,  at  same 
time  requesting  him,  and  having  full  confidence 
that  he  would  pay  her  certain  amount  for  her 
maintenance  and  support  during  life,  son  ac- 
cepting deed,  but  not  stating  whether  he 
would  or  would  not  comply  with  request.— 
Becker  va  Schwerdtle,  141  Cal.  886,  889,  74  Pac. 
Rep.  1029.  See  Brison  vs.  Brison.  76  Cal.  625, 
627,  629,  7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689; 
Newman  vs.  Smith,  77  Cal.  22,  26,  18  Pac.  Rep. 
791;  Nordholt  vs.  Nordholt,  87  CaL  662,  22  Am. 
8t  Rep.  268,  26  Pac.  Rep.  699;  Hays  va  Oloster, 
88  Cal.  660,  666,  26  Pac.  Rep.  867. 


M.  Distlnirolshlnvi  Sobaimnas  tb.  Sober- 
anes,  97  CaL  140,  31  Pac  Rep.  910;  Tlllaux  vs. 
Tlllauz,  116  CaL  663,  667,  87  Pac.  Rep.  691; 
Smith  va  Mason,  122  Cal.  486,  SS  Pae.  Rep.  148; 
Downing  va  Rademacher,  188  CaL  220,  8S  Am. 
St.  Rep.  160,  66  Pac.  Rep.  886,  for  the  reason 
that  in  none  of  these  cases  was  thore  any 
question  of  actual  fraud. 

91«  In  favor  of  ntother  whcro  aoa  lakea 
purchase  In  his  own  naoio  with  money  belong- 
ing to  his  mother,  and  his  wife,  with  full 
knowledge  of  fact,  procures  purchaser  to  make 
deed  of  gift  of  premises  without  any  other 
consideration,  money  being  received  from 
mother  with  express  understanding  that  prop- 
erty was  to  be  purchased  for  her  benefit.^* 
Wormouth  va  Johnson,  68  Cal.  621.  628. 

99.  In  favor  of  son  convcyinir  property  to 
his  father  without  consideration  under  parol 
agreement  by  father  to  leave  him  certain 
property  upon  death. — ^Russ  va  Mebius,  16  CaL 
860,  866. 

08.  PRESUMFTIOir  OF  FRAUD  SVFFI- 
CIRlfT  to  raise  resulting  trust  in  favor  of 
other  children  of  grantor  does  not  arise  by 
mere  fact  that  Instrument  was  made  by  father 
to  daughter  without  consideration. — Smith  vs. 
Mason,  122  Cal.  426,  427,  66  Pac.  Rep.  143. 
See  Soberanes  va  Soberanes,  97  oaL  140,  31 
Pac.  Rep.  910;  Bmmons  vs.  Barton,  109  CaL 
662,  671,  42  Pac.  Rep.  808;  Tlllaux  vs.  Tlllaux, 
116  Cal.  668,  87  Pac.  Rep.  691;  Francis  va  Wil- 
kinson; 147  IlL  370,  86  N.  E.  Rep.  150. 

94.  That  purchase  by  father  is  presumed 
to  be  by  way  of  advancement  may  be  rebutted 
where  there  Is  understanding  that  property 
should  be  for  mutual  benefit. — Faylor  va  Fay- 
lor,  136  CaL  92,  96,  68  Pac.  Rep.  482. 

95.  PARTNERS. — ^Resnltlng  tmst  arlsee  In 
favor  of  partners  in  mining  transaction  where 
one  buys  In  his  own  name. — Settembre  vs.  Put- 
nam, 80  CaL  490,  496. 

As  to  tmsts  arlslns  from  mining  claims 
and  transactions  In  government  ?^«d^i,  see  ante 
i  852  note  pars.  866-886. 

As  to  resulting  tmst  from  purchase  by  part- 
ner with  partnership  fnnd%  see  ante  f  868  note 
para  65-67. 

96.  Where  partner  having  partnership 
funds  to  be  used  for  partnership  purposes 
without  consent  of  his  copartner  Invests  same 
in  land  for  himself  and  takes  title  In  his  own 
name. — Kayser  va  Maugham,  8  Colo.  839,  T 
Pac.  Rep.  286. 

97.  Rights  of  cestui  que  trust  or  copartners 
In  implied  or  resulting  trust  not  affected  by 
deal  by  one  copartner  of  his  share. — Settembre 
va  Putnam,  80  CaL  490,  496. 

PRINICIPAX.  AND  AGENT.— As  to  resnitin* 
tmsts  from  transactions  hetween  principal 
and  agent*  see  ante  |  868  note  para  68-66. 

m.     WHEN    NOT    DECREED. 

98.  1¥HEN  NOT  DECREED — DERTOR  AND 
CREDITOR, — ^Rcsnlting    tmst    wUl    not    arise 

from  agreement  made  on  conveyance  by 
debtor  for  purpose  of  defeating  and  delaying 
his  creditors  whereby  property  Is  to  be  recon- 
veyed  to  debtor. — Hasshagen  vs.  Hasshagen, 
80  CaL  514,  519,  88  Pae.  Rep.  894. 

As  to  when  resvlting  tmst  dees  not  arise  im 
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fsTor   of   party   paylns   purchase    moncyy   see 

ante  |  858  note  pars.  66-80. 

9».  GOVERNMENT  LANDS.— Net  decreed 
la  favor  of  alleged  owner  as  affainst  successful 
contestants  without  his  showing  that  he  occu- 
pies such  status  as  entitles  him  to  control  lesral 
title,  and  that  officers  awardiner  land  to  an- 
other were  imposed  upon  and  deceived  by 
fraudulent  practises. — Burrell  vs.  Haw,  48  Cal. 
222,  225;  Powers  vs.  Leith,  68  Cal.  711;  Payne 
vs.  Elliot,  64  Cal.  889.  86  Am.  Rep.  80;  Chap- 
man vs.  Quinn,  66  Cal.  266;  Hosmer  vs.  Dugr- 
iran»  56  Cal.  257;  Kentfleld  vs.  Hayes,  67  CaL 
409;  Aurrecoechea  vs.  Sinclair,  60  Cal.  582; 
Plummer  vs.  Brown,  70  Cal.  644,  546,  12  Pao. 
Rep.  464. 

100.  GRANTOR  AND  GRANTEE.— Cannot 
he  clalnted  as  asalnst  grantee  upon  ground  of 
fraud  where  fraud  was  committed  by  asrent  of 
parties  claiming:  trust,  and  not  by  grrantee.— 
Deputy  vs.  Stapleford,  19  Cal.  802;  Connecticut 
Lb  Ins.  Co.  vs.  McCormick.  46  Cal.  680.  583; 
Salter  vs.  Baker,  64  CaL  140,  143;  Stewart  vs. 
Whitlock,  68  Cal.  2;  Arnaz  vs.  Escandon,  69 
Cal.  486;  Overacre  vs.  Blake,  82  Cal.  77,  22  Pac. 
Rep.  979;  Schultx  vs.  McLean  (CaL  Dec.  20, 
1890),  26  Pac.  Rep.  427,  430. 

101.  PARENT  AND  CHILD^— Trust  not  cre- 
ated In  tuvov  of  children  by  instrument  exe- 
cuted by  husband  in  failingr  health,  to  wife, 
absolute  on  its  face,  where  there  Is  no  flndingr 
of  fraud,  accident,  mistake,  or  undue  influence, 
or  any  other  wrongrful  act,  by  which  wife  be- 
came involuntary  trustee  or  any  other  fact 
which  would  constitute  her  trustee  by  opera- 
tion of  law. — Sheehan  vs.  Sullivan,  126  Cal.  189, 
192,  68  Pac.  Rep.  643.  See  Barr  vs.  O'DonneU, 
76  Cal.  469,  471,  9  AoL  St  Rep.  242,  18  Pac 
Rep.  429. 

102.  From  purchase  by  parent  In  name  of 
child,  purchase  prima  facie  beinsr  advance- 
ment.— Rus8  vs.  Mebius,  16  Cal.  850,  856;  Sid- 
mouth  vs.  Sidmouth,  2  Beav.  447,  17  Engr.  Ch. 
447. 

103.  In  favor  of  parent  does  not  arise  where 
mortgragre  is  taken  in  child's  name,  prima  facie 
such  a  case  would  be  regarded  as  a  gift  or 
advancement. — Spitler  vs.  KaedinsTt  138  CaL 
600,  502,  65  Pac.  Rep.  1040. 

104.  Pretension  of  mannal  custody  of  mort- 
Sragre  or  note  will  make  no  dlfPerence  where 
title  and  rlgrht  are  vested  in  child. — Spitler  vs. 
Kaedingr,  188  Cal.  500,  608,  66  Pac.  Rep.  1040. 
See  Hart  vs.  Ketchum.  121  CaL  426,  429,  63  Pac. 
Rep.  931;  Calkins  vs.  Equitable  B.  &  L.  Assoc, 
126  CaL  631,  69  Pac  Rep.  30;  Faylor  vs.  Faylor, 
136  Cal.  92,  95,  68  Pac  Rep.  482. 

105.  Presumption  tbat  tmat  arises  In  case 

of  purchase  by  one  party  with  purchase  money 
of  another  not  Indulgred  In  where  conveyance 
18  taken  in  name  of  wife  or  child  or  other 
person  or  where  party  paying  purchase  money 
is  under  some  natural,  moral,  or  legal  obliga- 
tions to  provide  for. — ^Hamilton  vs.  Hubbard, 
134  Cal.  603,  605,  66  Pac  Rep.  821,  66  Id.  860. 

106.  PARTNERS. — Trust  not  created  by 
deed  absolute  on  Its  face  executed  by  one  part- 
ner to  another  for  purpose  of  enabling  grantee 
to  raise  money  by  mortgage  on  premises  to 
pay  Arm  debt. — Burt  vs.  Wilson,  28  CaL  632, 
637,  87  Am.  Dec  142. 


IV.     REMEDIES,     PLEADING,     AND     PRAC- 
TICE. 

107.  BdUITY  INTERFERES  to  enforcs 
such  trust  by  reason  of  fraud  existing  and 
under  distinct  head  of  Jurisdiction. — Kroll  vs. 
Coach  (Greg.  Oct.  31,  1904).  78  Pac  Rep.  897, 
400. 

108.  By  setting  aside  title  obtained  by 
fraud,  parties  standing  in  fiduciary  relation 
to  each  other. — ^Raynor  vs.  Mintzer,  67  CaL  159, 
162,  7  Pac  Rep.  481. 

109.  By  taking  fruits  thereof  from  wrong- 
doer under  doctrine  of  constructive  trusts.— 
Taylor  vs.  Keiley,  108  Cal.  178,  184,  87  Pac 
Rep.   216. 

HO.  FRAUD  MUST  BE  SHOWN  in  order  to 
create  trust  out  of  deed  conveying  absolute 
estate. — ^Doran  vs.  Doran,  99  CaL  811.  83  Pac. 
Rep.  929;  Mulcahey  vs.  Dow,  131  CaL  73,  74,  68 
Pac.  Rep.  168. 

111.  Facts  constituting  must  be  set  forth 
and  found. — Golson  vs.  Dunlap,  78  Cal.  157,  163, 
14  Pac  Rep.  576. 

112.  Party  seeking  to  recover  cannot  do  so 
on  weakness  of  detendanis  right  alone,  but 
must  do  so  on  strength  of  his  own  title. — Buck- 
ley vs.  Howe,  86  CaL  596,  601,  25  Pac  Rep.  lo2. 

118.  Allegation  of  frandnlent  Intent  not 
necessary  in  order  to  establish  constructive 
trust  where  general  fiduciary  relation  exists 
and  actual  confidence  is  also  reposed  In  trus- 
tee.— Brison  vs.  Brison,  75  CaL  525,  7  Am.  St. 
Rep.  189,  17  Pac  Rep.  689;  Alania  vs.  Casenave, 
91  CaL  41,  46,  27  Pac  Rep.  521. 

114.  Tending  to  show  that  defendant  is  not 
entitled  to  pre-empt  land,  that  same,  was  not 
subject  of  pre-emption,  and  that  he  was  not 
entitled  to  have  or  receive  patent,  sufficient  to 
constitute  cause  of  action  in  that  behalf  and 
to  put  defendant  on  his  defense  so  far  as  that 
branch  of  case  Is  concerned. — Buckley  vs. 
Howe,  86  CaL  596,  601,  25  Pac  Rep.  132. 

116.  That  party  had  or  has  such  right  Is  not 
sufficient,  as  that  Is  a  mere  conclusion  of  law. 
— Buckley  vs.  Howe,  86  Cal.  696,  601,  26  Pac. 
Rep.  132.  See  Aurrecoechea  vs.  Sinclair,  60 
CaL  532. 

116.  Mere  allegation  of  fraud  and  misrep- 
resentation is  not  sufllcient  where  fraud  and 
misrepresentation  are  relied  upon  as  ground 
of  interference  that  they  should  be  stated 
with  fulness  and  particularity  in  order  to  show 
that  they  necessarily  afTected  issue. — Plummer 
vs.  Brown,  70  CaL  544,  548,  12  Pac.  Rep.  464. 
See  Marques  vs.  Frisbie,  101  U.  8.  473,  478,  bk. 
25  L.  ed.  800;  United  States  vs.  Atherton,  102 
U.  S.  872,  bk.  26  L.  ed.  218;  Qulnby  vs.  Conlan. 
104  U.  a  420,  424,  426,  bk.  26  L.  ed.  800;  Steel 
vs.  St.  Louis  S.  A  R.  Co.,  106  U.  S.  447,  468,  bk. 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  889. 

117.  Or  verbal  agreement  that  parties  were 
to  be  Jointly  Interested  In  purchase  and  that 
title  should  be  taken  in  name  of  defendant  for 
both  of  them,  without  any  allegation  that 
plain tlfB  paid  any  part  of  purchase  money,  and 
only  averring  that  he  asslgired  and  gave  de- 
fendant blank  promissory  note  which  was  un- 
used, does  not  create  resulting  trusL-^Roberts 
▼8.  Ware,  40  CaL  634.  637. 

118.  Merely  showing  legal  title  in  defend- 
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ant  !■  not  sufflclent,  as  before  defendant  can 
be  called  upon  to  defend  title  agrainst  alleera.- 
tion  of  fraud  or  be  adjudged  to  hold  in  trust 
for  plaintiff  he  must  show  better  rlerht  to  have 
received  patent. — Buckley  vs.  Howe,  86  CaL 
696,  601,  25  Pac.  Rep.  182. 

110.  SSVIDKNCB. — ^Trost  cannot  be  proven 
by  party  to  frand  if  trust  was  created  for 
fraudulent  purpose. — ^Alaniz  vs.  Casenave,  91 
Cal.  41.  47.  27  Pac.  Rep.  621. 

As  to  evidence  and  bnrden  of  proof  to  es- 
tablish resnltlnc  constmetlve»  or  Involuntary 
trusts,  see  ante  i  852  note  pars.  896,  411,  and 
I  868  note  pars.  81-118. 

120.  PAROL.  EVIDE2NCB3  admissible  tO 
prove  trust  in  favor  of  party  advancing:  pur- 
chase money. — Osborne  vs.  Endioott,  6  CaL 
149.  163,  65  Am.  Dec.  498;  Russ  vs.  Mebius.  16 
Cal.  850,  856;  Lockwood  vs.  Canfield,  20  CaL 
126;  Hidden  vs.  Jordan,  21  CaL  92,  99;  Bayles 
vs.  Baxter,  28  CaL  676.  678;  Legrsett  va  Dubois. 
6  Palsre  Ch.  (N.  Y.)  114.  117,  28  Am.  Dec.  418; 
Bellasis  vs.  Compton,  2  Vem.  294. 

121.  As  to  admissibility  of  parol  evidence 
In  rcsnltlns  trwmtf  see  Bayles  vs.  Baxter.  22 
CaL  676.  678;  Burt  va  Wilson,  28  CaL  682,  687, 
87  Am.  Dec.  148;  Sandfoss  va  Jones.  86  CaL 
481,  488;  Case  va  Coddlns,  88  Cal.  191;  Price 


va  Reeves,  88  CaL  4S7,  460;  Roberts  va  Ware, 
40  CaL  687. 

12S.  PARTY  CLAIMING  LEGAL  TITLE  AS 
ALLEGED  OWNER  IN  GOVERNMENT  lands 
must  show  that  he  occupies  such  status  as  en- 
titles him  to  control  le^al  title,  and  that 
award  of  officers  of  land  to  another  was  ob- 
tained throusrh  deceit  or  fraudulent  practices 
which  Induced  judgment  In  his  favor. — Plum- 
mer  va  Brown.  70  Cal.  644,  646,  12  Pac  Rep. 
464.  See  Payne  va  Elliot,  64  CaL  339,  86  Anu 
Rep.  80;  Chapman  va  Quinn,  66  CaL  266;  Hos- 
mer  vs.  DugrffSJi,  66  CaL  267;  Kentfleld  va 
Hayes,  67  CaL  409;  Aurrecoechea  vs.  Sinclair, 
60  CaL  682. 


Mast  show  state  of  facts  sivlnsr  rl^ht 

and  also  takingr  of  legral  steps  to  avail  him- 
self of  such  risrht. — ^Buckley  vs.  Howe.  86  CaL 
696,  601,  26  Pac.  Rep.  182.  See  Aurrecoechea 
va  Sinclair,  60  CaL  682. 

124.  Mast  sho^r  he  occvpled  snch  mtmham 
toward  property  as  entitled  him  to  control 
legr&l  title,  and  It  Is  not  enouffh  to  show  that 
other  party  was  not  entitled  to  receive  patent. 
^Buckley  va  Howe,  86  CaL  696,  601,  86  Pac 
Rep.  132.  See  Plummer  vs.  Brown,  70  CaL  644, 
IS  Pac  Rep.  464« 


ARTICLE  n. 

OBIJOATIONS   OF   TRUSTESa 


1 2228.  Trustee*!  obligation  to  ^ood  faith. 

1 2229.  Trustee  not  to  use  property  for  his  own 

profit. 
S  2230.    Certain  tranaaetiona  forbidden. 
§2231.    Trustee's  influence  not  to  be  used  for 

hia  advantage. 
1 2232,    Trustee  not  to  assume  a  trust  adverse  to 

interest  of  beneficiarj. 


2233. 
§2234. 
S2235. 
t  2236. 

t  2237. 
S  2238. 
•  2239. 


To  disclose  adverse  intereat. 
Trustee  guilty  of  f  raud,  when. 
Presumption  against  tnistees. 
Trustee   minglmg   trust   property  with 

his  own. 
Measure  of  liability  for  breach  of  trust. 
Same.    [For  losses  only,  when.] 
Cotrustees,  how  far  liable  for  each  other. 


§2228.  TEUSTEE'S  OBLIGATION  TO  GOOD  FAITH.  In  aU  matters  con- 
nected with  his  trusty  a  trustee  is  bound  to  act  in  the  highest  good  faith  toward  his 
beneficiary,  and  may  not  obtain  any  advantage  therein  over  the  latter  by  the 
slightest  misrepresentation,  concealment,  threat,  or  adverse  pressure  of  any  kind. 

History:  Enacted  March  21, 1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 
2-8.  Construed— With    reference    to    applica- 
tion. 
9, 10.  Same— With  S9  2218,  2229,  2230,  2235. 
11,12.  Conversion  of  trust  property — Effect  of. 
13-15.  Equity — Power  of  conrt  of. 

16.  Same— Power  to  follow  trust  property. 
17,18.  Eedemption,    effect    of    trustee's  —  Pre- 
sumption* 


1,  APPLIED,  OmSDy  OONSTRUBD,  RIB- 
FERRESD  TO,  etc,  in:  Colton  vs.  Stanford.  82 
Cal.  851.  374,  16  Am.  St  Rep.  187.  28  Pac.  Rep. 
16  (construed  and  applied  with  other  sections); 
San  Francisco  W.  Co.  va  Pattee,  86  Cal.  628, 
629.  26  Pac.  Rep.  186  (construed  and  applied); 
Dolliver  vs.  Dolllver.  94  Cal.  642.  647,  80  Pac. 
Rep.  4  (construed  and  applied);  San  Dieso,  O. 
T.  &  P.  B.  R.  Co.  va  Pacific  B.  R.  Co.,  118  CaL 


68.  61,  44  Pac.  Rep.  888,  88  L^  R.  A.   788  (re- 

-  ferred  to   with  other  sections);  In  re  Estate 

.  Nichols  (Cal.  Nov.  12,  1897),  60  Pac.  Rep.  1072. 

4  -  1078   (construed  and  applied) ;  More  va  More, 

\  188  Cal.   489,  498,  66  Pac  Rep.  1044   (referred 

to);  Richards  va  Fraser,  186  Cal.  460,  463,  69 
^  Pac  Rep.  88  (construed  and  applied  with  other 
J  sections);  Calmon  va  Sarraille,  142  Cal.  638, 
'641,  76  Pac.  Rep.  486  (construed  and  applied); 
.;  Schnitterer  vs.  Old  H.  C.  M.  Co.,  144  Cal.  608, 
'  606,  78  Pac.  Rep.  9  (construed  and  applied). 

X  CONSTRUBD  AS  APPLTHfO  principles 
'  of  law  of  trust  to  case  of  common  directors  of 
corporation. — San  Dleffo,  O.  T.  A  P.  R  R.  Co. 
va  Pacific  B.  R.  Co.,  112  Cal.  58.  61,  44  Pac 
Rep.  888,  88  Lb  R.  A.  788.  See  Oraves  vs.  Mono 
Lake  H.  M.  Co.,  81  C!aL  808,  22  Pac  Rep.  666; 
Schnittffer  va  Old  H.  C  M.  Co.,  144  Cal.  608, 
606,  78  Pac  Rep.  9. 
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8.  To  agreement  entered  into  by  parties  re- 
latins  to  worklniT  of  land,  as  creating  trust 
Independent  of  partnership. — Richards  vs. 
Fraser,  186  CaL  460,  468,  69  Pac.  Rep.  88. 

4.  To  case  of  assignee  in  insolvency. — In  re 
Estate  Nichols  (Cal.  Not.  12,  1897),  60  Pao. 
Rep.  1072,  1078. 

6.  To  dealing  between  partners  in  purchase 
of  property. — Richards  vs.  Fraser,  186  CaL  460, 
463,  69  Pac.  Rep.  88. 

6.  To  general  agent  and  manager  of  cor- 
poration created  under  by-law  and  intrusted 
with  supervision  of  its  affairs. — San  Francisco 
W.  Co.  vs.  Pattee,  86  CaL  688,  629,  26  Pac.  Rep. 
186. 

7.  To  relation  existing  between  husband 
and  wife  which  imposes  obligation  of  exer- 
cising highest  good  faith  in  dealings  between 
them,  and  as  precluding  one  from  obtaining 
any  advantage  over  other  by  means  of  mis- 
representation, concealment,  or  adverse  prac- 
tices.—Dolllver  vs.  Dolliver,  94  CaL  642.  646, 
80  Pac.  Rep.  4. 

8.  To  relation  existing  between  principal 
and  agent. — Calmon  vs.  Sarraille,  142  CaL  688, 
641,  76  Pac  Rep.  486.  See  King  vs.  Wise,  48 
Cal.  628;  Rubldoex  vs.  Parks,  48  CaL  215; 
Burke  vs.  Bours,  92  CaL  108,  28  Pac.  Rep.  57; 
Sterling  vs.  Smith,  97  CaL  898,  82  Pac  Rep. 
820;  Bunker  vs.  Miles,  80  Me.  481,  60  Am.  Deo. 
682. 

9.  With  iiS218p  2229,  2235  as  showing  that 
fundamental  principle  of  the  relation  of  trus- 
tee and  cestui  que  trust  Is  that  of  confidence. 
— Colton  va  Stanford,  82  CaL  861,  874,  16  Am. 
St  Rep.  137,  28  Pac  Rep.  16. 

10.  With  18  2229,  2280  as  declaring  funda- 
mental principles  of  law  that  trustee  cannot 
deal  with  trust  property  for  his  own  indi- 
vidual benefit. — San  Diego,  O.  T.  &  P.  B.  R.  Co. 
vs.  Pacific  B.  R.  Co.,  112  CaL  68,  61,  44  Pac 
Rep.  333,  83  U  R.  A.  788. 

IX,  CONVBRSIOlf  OF  TRUST  FROFXSRTT 
Into  one  of  different  character  after  truster's 
death  will  not  change  character  of  trust  with 


which  trustee  is  originally  charged. — ^Barker 
vs.  Hurley,  182  Cal.  21,  28,  68  Pac  Rep.  1071. 

12.  Tniflt  eliaraeter  Is  not  cbanged  by  sub- 
sequent mutations  of  property. — Barker  va 
Hurley,  182  CaL  21,  28,  68  Pac  Rep.  1071.  See 
Wittfield  vs.  Forster,  124  CaL  418,  67  Pac.  Rep. 
219;  Sheehan  vs.  Sullivan,  126  CaL  189,  68  Pac 
Rep.  643. 

18.     EdUrrr  I^ILL  DIRBGT  RESTITUTIOlf 

in  case  of  Impairment,  diversion  or  misappro- 
priation of  trust  fund  by  trustee. — ^Wlcker- 
sham  vs.  Crittenden,  98  CaL  17,  28  Pac  Rep. 
788. 

14.    'Will   protect    cestui   qae   trust    against 

any  violation  by  his  trustee  of  his  obligation 
and  prevent  any  impairment  of  trust  fund.^ 
Wlckersham  va  Crittenden,  98  CaL  17,  28,  28 
Pac  Rep.   788. 

16.  Will  not  permit  agent  in  performance 
of  trust  imposed  in  him  to  convert  property 
to  his  own  use  contrary  to  intentions  of  par- 
ties and  confidence  reposed  in  him,  even 
though  trust  is  not  expressed  in  writing. — 
Kimball  vs.  Tripp,  186  CaL  681,  684,  69  Pac 
Rep.  428. 


10.     MONBT     IMPRBSSBSD     WITH     TRUST 

can  be  followed  wherever  and  howsoever  in- 
vested.— Barker  vs.  Hurley,  182  CaL  21,  28,  68 
Pac  Rep.  1071. 

17.  PARTY  HOIiDINO  FIDUCIARY  OR 
COIfFIDKNTIAL  RBLATIONy  such  as  agent, 
cannot  acquire  his  principal's  property  by 
using  his  own  funds  to  make  up  what  Is  in 
effect  redemption  of  subject-matter  of  agency. 
— ^DeMallagh  vs.  DeMallagh,  77  CaL  126,  128, 
sub  nom.  Mallagh  vs.  Mallagh,  19  Pac.  Rep. 
256.     See  16  Pac  Rep.  685. 

1&  PRBSUMFTION  IS  THAT  AORNT  U8BS 
MONRY  arising  from  produce  from  estate,  not 
otherwise  accounted  for  by  him,  in  redemption 
of  land  or  in  making  payments  relative  to 
subject-matter. — DeMallagh  vs.  DeMallagh,  77 
CaL  126,  128,  sub  nom.  Mallagh  vs.  Mallagh,  19 
Pac  Rep.  256.    See  16  Pac.  Rep.  535. 


§  2229.  TRUSTEE  NOT  TO  USE  PBOPEBTY  FOB  HIS  OWN  PBOFIT.  A 

trustee  may  not  use  or  deal  with  the  trust  property  for  his  own  profit,  or  for  any 
other  purpose  unconnected  with  the  trust,  in  any  manner. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2-8.  Construed — ^With    reference    to    applica- 
tioD. 
9,10.  General     rule — Fidelity — Profit    not    al- 
lowed. 
11.  Same — How  far  relaxed. 
12-16.  Same — How  applied  to  directors  of  cor- 
poration. 
17-22.  Same — To   wliat   acts  of  trustee  it  ex- 
tends. 
23,24.  Party  intrusted  with  money  using  same 

— Position  of. 
25,26.  Bights   of   beneficiary — ^When   immediate 

action  lies. 
27, 28.  Same — Necessity   of   demand  before  ac- 
tion. 
29, 30.  Same — Fairness    of    transaction    or   con- 
sideration, to  what  extent  considered. 
81.  Set-oflf— Trustee's  right  to. 


1.  APPLIBD,  CITXID,  CONSTRUED,  REN> 
FERRED  TO,  etc..  In:  Colton  vs.  Stanford,  82 
Cal.  851,  874,  16  Am.  St  Rep.  187,  23  Pac.  Rep. 
16  (construed  and  applied  with  other  sections); 
Wlckersham  vs.  Crittenden,  98  Cal.  17,  30,  28 
Pac.  Rep.  788  (construed  and  applied);  Allln 
vs.  Williams,  97  Cal.  408,  410,  82  Pac.  Rep.  441 
(construed  and  applied);  Millet  vs.  Bradbury, 
109  Cal.  170,  177,  41  Pac.  Rep.  865  (construed 
and  applied);  San  Dleso,  O.  T.  &  P.  B.  R.  Co. 
va  Pacific  B.  R.  Co.,  112  C!al.  63,  61.  44  Pac. 
Rep.  388,  83'  Lb  R.  A.  788  (construed  and  ap- 
plied with  other  sections);  Bermln^ham  vs. 
Wilcox,  120  Cal.  467.  471.  62  Pac.  Rep.  822  (con- 
strued and  applied);  Lower  Klngrs  River  vs. 
McCullah,  124  Cal.  175,  181,  66  Pac.  Rep.  887 
(construed  and  applied);  State  Lt.  &  T.  Co.  vs. 
Cochran,  130  C!al.  245,  257,  62  Pac.  Rep.  466, 
600    (construed   and   applied    with    other    sec- 
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tlons):  SimB  ▼■.  Petaluma  G.  L>.  Co..  181  CaL 
656,  669,  63  Pac.  Rep.  1011  (construed  and  ap- 
plied with  12230);  Burns  vs.  Clark,  133  Cal. 
684,  689,  86  Am.  St.  Rep.  838,  66  Pac  Rep.  12 
(referred  to);  Calmon  vs.  Sarrallle,  142  Cal.  638, 
641,  76  Pac  Rep.  486  (wrongfully  cited  as  |  2239 
In  construlns:  and  applying  provisions  In 
li  2228,  2322);  Pacific  V.  A  P.  Works  vs.  Smith. 
145  Cal.  852,  364.  78  Pac.  Rep.  550  (construed 
and  applied  with  other  sections). 

As  to  rlfftat  of  ceatol  que  trvmt  to  follow  tmmt 
fnndsy  see  post  i  2236  and  note. 

2.  CONSTRUED  AS  APPLYING  to  case  Of 
Investment  by  trustees  In  funds  of  private 
corporation  of  which  trustee  director,  prop- 
erty of  which  was  encumbered  and  of  but 
little  value. — Bermlnsrham  vs.  Wilcox.  120  CaL 
467,  471,  62  Pac  Rep.  822. 

8.  To  directors  of  corporations  as  parties 
holdlngr  fiduciary  relation. — Wlckersham  vs. 
Crittenden,  93  Cal.  17,  80,  28  Pac  Rep.  788. 

4.  To  secretary  of  corporation  loaning  cor- 
poration's money  to  himself  and  carrying  same 
into  a  note  made  In  name  of  another  corpora- 
tion which  simply  amounted  to  a  renewal  of 
his  own  notes. — State  L.  A  T.  Co.  vs.  Cochran. 
130  Cal.  246,  256,  62  Pac  Rep.  466,  600. 

6.  To  trust  created  by  deposit  of  money  to 
be  used  as  directed  by  cestui  que  trust. — Mil- 
let va  Bradbury.  109  Cal.  170,  177,  41  Pac.  Rep. 
865. 

6.  To  trustee  Investing  in  private  corpora- 
tion's stock  which  was  encumbered  at  the 
time  and  of  little  value,  and  of  which  trustee 
was  also  stockholder  and  director. — Bermlne:- 
ham  vs.  Wilcox,  180  Cal.  467,  471,  62  Pac  Rep. 
822. 

7.  Where  money  Is  placed  In  hands  of  one 
party  for  sole  purpose  of  making  specific  pay- 
ment—Allln  vs.  Williams,  97  Cal.  403,  409,  82 
Pac.  Rep.  441. 

8.  With  Si  2218,  2228,  2285  as  showinfi?  that 
fundamental  principle  of  relation  of  trustee 
and  cestui  que  trust  is  that  of  confidence.— 
Colton  va  Stanford.  82  Cal.  361,  874,  16  Am.  SL 
Rep.  137,  28  Pac.  Rep.  16. 

8.  GENERAIi  RULE. — Strict  fldellty  Is  re- 
quired of  traatee,  and  he  will  not  be  allowed 
to  manag'e  property  Intrusted  to  him  or  specu- 
late therewith  for  his  own  benefit  or  profit  and 
to  Injury  or  prejudice  of  beneficiary;  such  ac- 
tion Is  a  breach  of  trust. — Pa^e  vs.  Naglee,  6 
Cal.  241,  245;  Gunter  vs.  Janes,  9  Cal.  643,  658; 
Griffin  vs.  Blanchar.  17  Cal.  70,  74;  Harden- 
bergh  vs.  Bacon,  33  Cal.  356.  377;  Tracy  vs. 
Colby,  56  Cal.  67.  70;  Raynor  vs.  Mlntser,  67 
Cal.  159,  7  Pac.  Rep.  431;  Woodroof  vs.  Howes, 
88  Cal.  184,  187,  26  Pac.  Rep.  Ill;  Burling  vs. 
Newlands.  112  Cal.  476,  492,  44  Pac.  Rep.  810. 
III.  Thorp  vs.  McCullum,  1  Gilm.  613,  626,  627. 
Miss.  Scott  vs.  Freeland.  7  Smed.  A  M.  409, 
418,  45  Am.  Dec  310.  N.  J.  Romalne  vs.  Hen- 
drickson's  Exrs.,  27  N.  J.  Eq.  (12  C.  E.  Gr.) 
162,  164,  165.  N.  Y.  Jewett  vs.  Miller.  10  N.  Y. 
402,  405,  61  Am.  Dec.  751;  Dunscomb  vs.  Duns- 
comb.  1  John.  Ch,  508,  7  Am.  Dec.  604;  Schlef- 
felln  vs.  Stewart,  1  John.  Ch.  620.  7  Am.  Dec. 
507;  Davoue  vs.  Fanning,  2  John.  Ch.  252,  260, 
261;  Van  Epps  vs.  Van  Epps,  9  Palgre  Ch.  237, 
241.  N.  C.  Brothers  va  Brothers,  7  Ired.  Eq. 
160.     Fed.    Wormley  va  Wormley,  21  U.  S.   (8 


Wheat.)  421,  441,  bk.  6  U  ed.  661;  Mlchoud  vs. 
Glrod.  45  U.  a  (4  How.)  S03.  bk.  11  U  ed.  1076; 
In  re  Thorp,  1  Dav.  C.  C  290,  2  Ware  C.  C.  294, 
28  Fed.  Cas.  1163.  Ebc  Hamilton  vs.  Wright. 
9  Clark  A  F.  123;  Ex  parte  Bennett,  10  Ves.  381. 
893.  8  Rev.  Rep.  1. 

10.  Rule  forbidding  tmstee  te  use  traat 
prapcrty  for  his  own  profit  existed  before  code 
and  orlgrlnated  upon  theory  that  such  trans- 
actions were  aeralnst  public  policy. — Sims  vs. 
Petaluma  G.  L.  Co.,  181  Cal.  656.  659.  63  Pac 
Rep.  1011. 

11.  dootrinb:  that  trustee  cannot 

PURCHASB  trust  property  for  his  own  benefit 
Is  much  relaxed  as  to  mortsragres  and  deeds 
In  trust  with  power  to  sell  siven  as  security 
for  loans. — ^Herbert  Kraft  Cc  vs.  Bryan,  140 
Cal.  78.  79,  78  Pac  Rep.  746. 

13.  DIRBCTORS  OF  CORPORATIONS  HOLD 
FIDUCIARY  REIiATION  to  Stockholders,  and 
by  acceptance  of  office  precluded  from  doing 
any  act  or  enflraslngr  in  any  transaction  in 
which  their  private  interest  conflicts  with  duty 
to  stockholders,  and  from  making:  any  use  of 
power  or  corporation  property  for  their  own 
advantasre. — Wlckersham  va  Crittenden.  93 
CaL  17.  29,  28  Pac  Rep.  788.  See  San  Dlegro 
vs.  San  Diego  &  L.  A.  R.  Co.,  44  Cal.  106;  Wil- 
bur vs.  Lynde,  49  Cal.  290.  19  Am.  Rep.  645; 
Farmers  A  M.  Bank  vs.  Downey.  58  Cal.  466, 
81  Am.  Rep.  62;  Shattuck  vs.  Oakland  S.  &  R. 
Co..  68  Cal.  650;  Schnlttgrer  vs.  Old  Home  C.  M. 
Co.,  144  Cal.  603,  605,  606,  78  Pac.  Rep.  9;  Cum- 
berland C.  A  I.  Co.  vs.  Sherman,  30  Barb.  (N. 
Y.)  553.  671;  Hoyle  vs.  Plattsburgh  A  M.  R.  Co.. 
64  N.  Y.  814.  328,  18  Am.  Rep.  695,  698;  Bain  vs. 
Brown,  66  N.  Y.  288.  286.  288;  Barnes  vs.  Brown, 
80  N.  Y.  627,  685;  Koehler  vs.  Black  River  Falls 
L  Co.,  67  U.  &  (2  Black)  716.  721,  bk.  17  L.  ed. 
889. 

As  to  flduelary  relation  and  responsibility  of 
directors  to  stockholders  of  a  corporation,  see 
note  57  U.  a  (2  Black)  716.  bk.  17  L..  ed.  339. 

18.  Of  bank  maklngr  private  arranerement 
with  borrower  to  share  in  profits  made  by  him 
with  money  loaned  by  bank. — Farmers  A  M. 
Bank  vs.  Downey,  63  Cal.  466.  468,  81  Am.  Rep. 
62.  See  Oakland  Bank  vs.  Wilcox,  60  Cal.  126. 
141;  Smith  vs.  Lanslngr,  22  N.  Y.  520,  625. 

14.  Of  two  corporations  hold  same  fidelity 
to  both  and  there  is  no  presumption  that  they 
will  deal  unfairly,  and  their  acts  are  not  there- 
fore void. — San  Diego,  O.  T.  A  P.  B.  R.  Co.  va 
Pacific  B.  Co.,  112  Cal.  63.  69,  44  Pac.  Rep.  333, 
33  L.  R.  A.  788.  See  Pauly  vs.  Pauly,  107  Cal. 
8,  48  Am.  St.  Rep.  98,  40  Pac  Rep.  29. 

15.  Right  of  two  corporations  within  scope 
of  their  chartered  power  to  deal  with  each 
other  Is  not  destroyed  or  paralyzed  by  fact 
that  some  or  majority  are  common  to  both.— 
San  Dlegro,  O.  T.  &  P.  B.  R.  Co.  vs.  Pacific  B. 
Co.,  112  Cal.  68,  68,  44  Pac.  Rep.  333.  83  L.  R. 
A.  788. 

16.  Directors  of  two  corporations  are  not 
within  rigid  rule  which  holds  that  one  who 
acts  In  fiduciary  capacity  cannot  deal  with 
himself  In  his  individual  capacity,  and  that  any 
contract  thus  made  will  be  declared  void  with- 
out any  examination  into  its  fairness  or  bene- 
fits derived  from  It  by  cestui  que  trust. — San 
Diego,  O.  T.  A  P.  B.  R.  Co.  vs.  Pacific  B.  Co., 
112  Cal.  58.  68.  44  Pac  Rep.  383,  88  I..  R.  A.  788. 
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17.  TRI7STBB  CAHHOT  CONTBHT  In  6ztln- 
Ipiishxnent  of  his  own  private  debt. — Chapman 
V8.  Huerhes.  184  Cal.  641,  645.  68  Pac.  Rep.  898, 
60  Id.  974,  66  Id.  982.  See  Frlnk  va.  Roe,  70 
Cal.  296,  11  Pac.  Rep.  820. 

18.  Cannot  dispute  validity  of  trust  after 
receipting  and  enterlnir  into  possession  of  es- 
tate, particularly  for  his  own  benefit. — ^Paere 
vs.  Naerlee,  6  Cal.  241,  245. 

19.  Cannot  purchase  or  deal  with  subject 
of  trust — Pagre  vs.  Naglee,  6  Cal.  841,  246.  See 
Blockley  vs.  Fowler,  21  CaL  826,  829,  82  Am. 
Dec  747;  Boyd  vs.  Blankman,  29  CaL  19,  87  Am. 
IXec  146;  Guerrero  vs.  Ballerlno,  48  Cal.  118; 
Tracy  vs.  Colby,  56  CaU  67,  71;  Golson  vs.  Dun- 
lap,  73  CaL  157,  14  Pac  Rep.  676;  Hawley  vs. 
Cramer,  4  Cow.  (N.  Y.)  717;  Penman  vs.  Slo- 
cum,  41  N.  Y.  68,  56,  59;  Fulton  vs.  Whitney, 
66  N.  Y.  548. 

90.  CaoBot  porekase  debts  Ave,  to  be  paid 
out  of  trust  estate,  nor  place  himself  in  atti- 
tude antasonistio  to  trust. — ^Pase  vs.  Naslee, 
6  CaL  241,  245. 

21.  Cannot  use  note  held  for  benefit  of  trust 
estate  !n  payment  of  his  own  debt  or  in  claim 
against  estate. — Sharpsteln  vs.  Friedlander,  63 
Cal.  78,  79. 

22.  Cannot  use  money  deposited  under  ex- 
press trust  to  expend  money  from  time  to 
time  as  directed  by  cestui  que  trust  In  pay- 
ment of  his  own  private  claim  aerainst  bene- 
ficiary.—Millet  vs.  Bradbury,  109  CaL  170,  177, 
41  Pac  Rep.  865. 

28.  PARTY  TO  WHOM  MONBY  18  Dr- 
TRUSTSID  for  purpose  of  loaning  same  from 
time  to  time,  uslner  same  himself,  is  In  like 
position  to  guardian  using  his  ward's  money 
and  liable  to  same  extent  as  borrower. — Baker 
vs.  Joseph,  16  CaL  178,  177.  See  Bryan  vs. 
Craig,  12  Ala.  868. 

24.  For  purpose  of  making  specific  payment 
of  same  holds  same  in  trust  for  that  purpose 
and  subject  to  definite  directions,  and  has  no 
power  to  loan  same. — ^Allin  vs.  Williams,  97 
CaL  403.  409.  32  Pac  Rep.  441. 

25.  RIGHTS  OF  BHlfHFICIARY. — Benefl- 
clary  has  Immediate  right  of  action  against 
trustee  under  express  trust  to  expend  money 
deposited  In  his.  hands  for  use  and  benefit  of 


cestui  Que  trust  as  directed,  where  trustee 
applies  such  moneys  In  payment  of  his  own 
private  claim,  such  act  being  a  tort  or  con- 
version by  the  trustee. — ^Millet  vs.  Bradbury, 
109  CaL  170.  177,  41  Pac  Rep.  865. 

26.  Entitled  to  be  heard  when  trustee  pur- 
chases at  sheriff's  sale  In  his  own  name,  pur- 
chase money,  except  a  small  portion,  belonging 
to  trust  estate,  trustee  taking  deed  as  secur^ 
Ity. — Bell  vs.  Solomons,  142  CaL  59,  62,  75  Pac. 
Rep.  649. 

27.  Demand  not  necessary  before  action 
against  trustee  under  involuntary  trust  or 
where  money  has  come  into  hands  of  one  who 
by  his  own  agreement  or  by  operation  of  law 
has  become  liable  to  pay  it  to  another. — ^Mil- 
let  vs.  Bradbury,  109  CaL  170,  177,  41  Pac.  Rep. 
866. 

.  28.  Cestui  que  trust  has  no  power  to  sue 
trustee  for  money  deposited  upon  express 
trust  that  same  Is  to  be  used  or  expended  un- 
der direction  of  cestui  que  trust  until  after 
demand  made  and  trustee's  refusal  to  perform. 
—Millet  va.  Bradbury,  109  CaL  170,  177,  41  Pac 
Rep.  865. 

29.  Fairness  or  vnfalmess  of  contract  en- 
tered into  will  not  be  inquired  into. — Sims  vs. 
Petaluma  G.  L.  Co.,  181  CaL  666,  659,  63  Pac 
Rep.  1011.  See  Graves  vs.  Mono  L.  H.  M.  Co., 
81  CaL  308,  22  Pac.  Rep.  665;  Berka  vs.  Wood- 
ward, 125  CaL  119,  73  Am.  St.  Rep.  31,  57  Pac 
Rep.  777,  45  U  R.  A.  420;  Commonwealth  vs. 
McAlister,  28  Pa.  St.  480. 

90*    Inadequacy   of   consideration    Is    one    of 

facts  constituting  fraud  in  cases  where  trus- 
tee makes  money  out  of  transaction  with  his 
cestui  que  trust. — ^Woodroof  vs.  Howes,  88  Cal. 
184,  187,  26  Pac  Rep.  111.  See  San  Diego  vs. 
San  Diego  &  L.  A.  R.  Co.,  44  CaL  106;  O'Con- 
nor  vs.  Flynn,  57  CaL  293;  Golson  vs.  Dunlap, 
78  CaL  157,  14  Pac.  Rep.  576. 

81.  8et-oir. — Account  of  trustee  under  trust 
of  money  deposited  with  him  to  be  expended 
for  maintenance,  etc..  of  cestui  que  trust  dur- 
ing his  lifetime  cannot  be  treated  as  mutual 
with  his  account  for  services  rendered  in  tak- 
ing care  of  the  beneficiary  In  settlement  of 
accounts,  the  claims  not  being  reciprocal  as 
arising  from  same  relation. — Millet  vs.  Brad- 
bury, 109  CaL  170,  176,  41  Pac.  Rep.  866. 


§  2230.  CERTAIN  TRANSACTIONS  FORBIDDEN.  Neither  a  trustee  nor  any 
of  his  agents  may  take  part  in  any  transaction  concerning  the  trust  in  which  he  or 
any  one  for  whom  he  acts  as  agent  has  an  interest,  present  or  contingent,  adverse 
to  that  of  his  beneficiary,  except  as  follows: 

1.  When  the  beneficiary,  having  capacity  to  contract,  with  a  full  knowledge  of 
the  motives  of  the  trustee,  and  of  all  other  facts  concerning  the  transaction  which 
might  affect  his  own  decision,  and  without  the  use  of  any  influence  on  the  part  of 
the  trustee,  permits  him  to  do  so ; 

2.  When  the  beneficiary  not  having  capacity  to  contract,  the  proper  court,  upon 
the  like  information  of  the  facts,  grants  the  like  permission ;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to  contract,  and  some  not  hav- 
ing it,  the  former  grant  permission  for  themselves,  and  the  proper  court  for  the 
latter,  in  the  manner  above  prescribed. 

History:  Enacted  March  21,  1872. 
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1.  Applied,  cited,  eonstrued,  referred  to,  ete. 
2-9.  Construed — ^With    reference    to    appliea^ 

tion. 
10.  Same— As  making  eontract  voidable. 
11-13.  Same — ^Witb  other  sectiona. 
14-19.  General  rule — Prohibiting  transactioni. 
20-34.  Same— Application  of. 

35.  Same — ^Principle  upon  which  based. 
S6, 37.  Nature  of  transaction — ^Voidable  at  elec- 
tion without  question  of  fairness. 
38.  Same — When  set  aside  as  void. 
89.  Same  —  Trustee's     interest  —  Extent     to 
which  inures  for  beneficiary. 
40,41.  Same — Trustees    as    stockholder^-When 
not  within  rule. 
42.  Question    of    consideration — ^When    pur* 
chase  or  dealing  not  direct  with  bene- 
ficiary. 
43-49.  Same — When  purchase  or  dealing  direct 

with  beneficiary. 
<50-53.  Transactions  upheld — Gift. 
54-63.  Same — ^Purchase  by  trustee. 

64.  Bemedies — Pleading  and  practice — ^Bescis* 
sion  of  contract. 
65, 66.  Same — Equitable  relief,  when  granted. 
67.  Same — ^Absence  of  fraud — When  no  de- 
fense. 
68-70.  Evidence — ^Burden  of  proof,  ete. 

1.  APPIilBDy  CITBD,  CONSTRUED,  RSS- 
FERRED  TO,  etc..  In:  Chamberlain  vs.  Pacific 
W.  G.  Co.,  54  Cal.  103,  106  (construed  and  ap- 
plied); Graves  vs.  Mono  Lake  H.  M.  Co.,  81  Cal. 
303,  319,  22  Pac.  Rep.  665  (construed  and  ap- 
plied with  12284);  San  Francisco  W.  Co.  ▼». 
Pattee,  86  Cal.  628,  629,  25  Pac.  Rep.  135  (con- 
strued and  applied);  Burke  va.  Bours,  98  CaL 
171,  177,  32  Pac.  Rep.  980  (construed  and  ap- 
plied); San  DIegro,  O.  T.  &  P.  B.  R.  Co.  vs.  Pa- 
<jinc  B.  Co.,  112  Cal.  68,  61,  44  Pac.  Rep.  888, 
33  L.  R.  A.  788  (construed  and  applied);  Blood 
vs.  La  Serena  U  &  W.  Co.,  118  CaL  221,  287,  41 
Pac.  Rep.  1017,  45  Id.  252  (construed  and  ap- 
plied with  other  sections);  Broder  vs.  Conklln, 
121  CaL  282.  285,  287,  53  Pac  Rep.  699  (con- 
strued and  applied);  State  L.  &  T.  Co.  va  Coch- 
ran. 130  CaL  245,  257,  62  Pac.  Rep.  466,  600 
(construed  and  applied  with  other  sections); 
Phillips  vs.  Sanger  L.  Co.,  130  CaL  481.  483, 
62  Pac.  Rep.  749  (construed  and  applied  with 
other  sections);  Sims  vs.  Petaluma  O.  I*.  Co., 
181  CaL  656,  659.  68  Pac.  Rep.  1011  (construed 
and  applied  with  other  sections);  In  re  Estate 
Healy  (Cal.  Sept.  10,  1901),  66  Pac.  Rep.  175, 
177  (construed  and  applied  with  other  sec- 
tions); McCabe  vs.  Healy,  188  Cal,  81,  95,  70 
Pac.  Rep.  1008  (construed  and  applied); 
Schnittger  vs.  Old  Home  CL  M.  Co.,  144  CaL 
603,  606,  78  Pac.  Rep.  9  (construed  and  ap- 
plied); Pacific  V.  &  P.  Works  vs.  Smith,  146 
Cal.  352,  863,  78  Pac.  Rep.  550  (construed  and 
applied  with  |  2229). 

2.  CONSTRUED — ^Aa  applying  to  acta  of  at« 
torney  of  administrator. — ^McCabe  vs.  Healy, 
138  CaL  81,  95,  70  Pac.  Rep.  1008. 

8.  To  contract  betirecB  attorney  and  ad* 
mlnUtrator  relating  to  retainer  by  heir  claim- 
ing: entire  estate  as  violation  of  trust. — In  re 
Estate  Healy  (CaL  Sept.  10,  1901),  66  Pac.  Rep. 
175,  177. 

4.  To  coatract  eatered  Into  by  corporation 
^Ith   firm  of   which   president   of   former   was 


member. — Sims  vs.  Petaluma  Q.  I*  Co.*  ISl  CaL 
656,  669.  68  Pac  Rep.  1011. 

B.    To   directors   of   corporatfoaa   mm   asenta 

thereof  alonff  with  f  2322. — Graves  vs.  Mono 
Lake  H.  M.  Co.,  81  CaL  803,  819,  22  Pac.  Rep. 
66S. 

6.  To  directors  of  corporations  aa  trustees. 
•—San  Dleso,  O.  T.  A  P.  B.  R.  Co.  vs.  Pacific  B. 
Co.,  112  CaL  68,  61,  44  Pac.  Rep.  883,  83  I4.  R. 
A.  788;  Schnittfirer  vs.  Old  Home  C  M.  Co..  144 
CaL  608,  606,  78  Pac.  Rep.  9;  Pacific  V.  &  P. 
Worka  VB.  Smith.  146  CaL  862.  868.  78  Pac.  Rep^ 
660. 


7.  To  preafldent  of 
■loney  to  himself  to  pay  a  claim  made  acralnat 
corporation  and  which  by  his  own  vote  aa 
trustee  he  endeavored  to  adjust  and  ratify.— 
Chamberlain  va.  Pacific  W.  a.  Co.,  64  CaL  lOS, 
106. 

8.  To  pnrehaae  by  attorney  aa  asent  of  aa- 

siffnee  in  Insolvency  proceedinsa — ^Broder  va. 
Conklln.  181  CaL  282,  287,  68  Pac.  Rep.  699. 

••  To  real  eatato  broker  aa  promoter  of  cor- 
poration occupylnfiT  relation  of  trust  to  sub« 
scribers  of  stock  and  to  corporation  itself.-^ 
Blood  vs.  La  Serena  L.  A  W.  Co..  118  Cal.  221, 
237,  41  Pac.  Rep.  1017,  45  Id.  262.  See  Burbank 
va.  Dennis,  101  Cal.  90,  100.  86  Pac.  Rep.  444. 


lO.  Aa  nuiklnK  contract  voidable  only  at 
option  of  beneficiary,  who  may  either  aflirm  or 
repudiate  it. — Phillips  va.  Sanger  L,  Co.,  180 
CaL  431.  438,  62  Pac.  Rep.  749.  See  Wicker- 
aham  vs.  Crittenden.  98  C^aL  17.  89.  28  Pac. 
Rep.  788. 

IL  With  II 2228,  2229  as  mere  statements 
of  the  fundamental  principles  of  the  law  of 
trusts  that  trustee  cannot  deal  with  trust 
property  for  his  own  Individual  benefit. — San 
Diegro,  O.  T.  &  P.  B.  R.  Co.  vs.  Pacific  B.  (^.. 
112  CaL  58,  61.  44  Pac.  Rep.  888,  88  L.  R.  A.  788. 

12.  With  812228,  2284  aa  applying  to  pur- 
chase made  by  general  agent  and  manager  of 
corporation  of  the  corporate  property. — San 
Francisco  W.  Co.  vs.  Pattee,  86  CaL  628,  629.  25 
Pac.  Rep.  136. 

18.  With  12234  as  applying  to  directors  of 
corporations  in  their  relation  of  trustee  to  the 
stockholders. — Graves  va  Mono  Lake  H.  M.  Co.. 
81  CaL  308,  819,  22  Pac.  Rep.  665. 


14.  GENBSRAL  RULBL— Tmateo  whea  ent< 
Ing  upon  dntlea  of  hi*  office  can  do  nothing 
inconsistent  with  relationship  existing  be- 
tween himself  and  his  cestui  que  trust. — San 
Diego  vs.  San  Diego  A  L.  A.  R.  Co..  44  CaL 
106,  118. 

18.  Cannot  deal  with  hlmaelf  in  his  Indi- 
vidual capacity. — Davis  vs.  Rock  Creek  L.  F. 
&  M.  Co.,  65  CaL  859,  864,  86  Am.  Rep.  40. 

18.     Caanot    deal    with    tmst    property    with 

himself  or  acquire  Interest  therein. — ^Sims  va 
Petaluma  O.  L.  Co.,  181  CaL  656,  669,  68  Pac. 
Rep.  1011. 

17.  Cannot  fortify  himself  by  oontracts 
■aado  with  himself  or  for  his  own  benefit  and 
set  It  up  In  law  or  In  equity  as  valid  obliga- 
tion.— Graves  va  Mono  Lake  H.  M.  Co..  81  CaL 
803,  821,  22  Pac.  Rep.  665.  See  Wilbur  va 
Lynde,  49  Cal.  290,  19  Am.  Rep.  645;  Gardner 
vs.  Butler,  80  N.  J.  Eq.  <3  Stew.)  702. 
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18.  CsBBot  vunskaM  Intereat  at  admlnU- 
trator'B  sale  to  exclusion  of  other  beneflciarlea. 
— <:avaeriiaro  vs.  Don,  68  Cal.  227,  232. 

19.  Cannot  retain  possession  after  repudia- 
tion of  trust  and  claiming  adversely*  other- 
wise his  claim  would  ripen  Into  a  title  under 
statute  of  limitations. — Schlessinsrer  va.  Mal- 
lard, 70  Cal.  326.  838,  11  Pac.  Rep.  728. 

10.  RUUS  APPLEBS  EQUALLY.— Whether 
ene  deals  with  himself  acting  as  sole  trustee 
or  with  board  of  trustees  of  which  he  Is  mem- 
ber of  with  directors  of  corporation  of  which 
he  Is  one. — San  Die^o  va  San  DleffO  A  L.  A.  R. 
Co.,  44  Cal.  106,  118;  Shattuck  va  Oakland  & 
&  R.  Co.,  68  Cal.  550,  663;  Sutter  St.  R.  Co.  va 
Baum,  66  Cal.  44,  62,  4  Pac  Rep.  916;  Wlcker- 
sham  va  Crittenden,  98  Cal.  17,  29,  28  Pao.  Repw 
788;  Duncomb  vs.  New  York  H.  &  N.  R.  Co., 
84  N.  Y.  190,  198.  See  Dobson  va  Racey,  8 
Sandf.  Ch.  (N.  Y.)  60,  62. 

21*  To  asent  or  snbaireat  nstiis  Infomia- 
tlo»  obtained  In  court  of  his  agency  as  a 
means  of  buying  for  himself  premises  upon 
which  principal  carried  on  business. — Gower 
va  Andrew,  69  Cal.  119,  124,  48  Am.  Rep.  242. 
See  Elliott  va  Merryman,  1  White  &  a  I* 
Caa  Eq.  91. 

22.  ASSIGBTBE  OF  INSOLVENT  DEBTOR, 
as  trustee  for  each  and  every  creditor,  and  no 
one  creditor,  has  authority  to  bind  another. — 
Broder  vs.  Conklln,  121  Cal.  282,  287,  68  Pao. 
Rep.  699. 

28.  To  attorney  a^ent  of  tmstee  within 
meaning  of  this  section,  and  cannot  use  his 
Influence  or  take  part  In  any  transaction  con- 
cerning trust  In  which  he  as  agent  Is  Inter- 
ested for  his  own  benefit — ^McCabe  vs.  Healy, 
138  Cal.  81.  96,  70  Pac.  Rep.  1008. 

24.  Attoracy  for  aasliriiee  In  bankruptcy  as 
occupying  same  confidential  relation  to  credi- 
tors as  assignee. — ^Broder  va  Conklln,  121  Cal. 
282.  287,  68  Pac.  Rep.  699.  See  Burke  va  Bours, 
92  CaL  108.  28  Pac.  Rep.  67. 

25.  Purchase  by  attorney  of  assignees  of 
debtor  In  Insolvency  proceedings  Is  prima 
facie  void. — ^Broder  va  Conklln,  121  Cal.  282, 
287,  53  Pac  Rep.  699. 

26.  Te  board  of  supervisors  constituted  by 
law  guardians  of  the  property  Interest  of  the 
county  with  control  of  its  revenuea — ^Andrews 
vs.  Pratt.  44  Cal.  309.  817.  See  San  Diego  vs. 
San  Diego  &  I*.  A.  R.  Co.,  44  Cal.  106;  Aber- 
deen R.  Co.  vs.  Blakie,  1  Macq.  461. 

27.  To  corporation  giving  note  to  trustee.— 
Wilbur  va  Lynde,  49  Cal.  290,  292,  19  Am.  Rep. 
646. 

28.  To  general  agent  and  manager  of  cor* 
poratlon  taking  part  In  any  transaction  con- 
cerning property  of  corporation  in  his  keeping 
adverse  to  interests  of  company  without  con- 
sent of  directors  given  upon  full  knowledge 
of  facts. — San  Francisco  W.  Co.  vs.  Pattee,  86 
Cal.  623.  629,  26  Pac.  Rep.  135.  See  Baker  vs. 
Whiting.  8  Sumn.  C.  C.  476.  2  Fed.  Cas.  496. 

29.  To  members  of  mnnldpal  corporation  In 

dealing  with  corporate  lands. — San  Diego  va 
San  Diego  &  L.  A.  R.  Co.,  44  CaL  106,  116. 

80.  To  purchaser  as  agent  for  another  re- 
ceiving document  to  be  used  as  proposal  or 
offer  to  sell  to  third  parties  exercising  power 


conferred  for  his  own  advantage  and  an  en- 
tirely different  object  after  party  refused 
otter. — ^Wlard  vs.  Brown,  69  Cal.  194,  196. 

SI*  To  trastces  of  corporations. — ^Davls  va 
Rock  Creek  L.  F.  &  M.  Co.,  66  CaL  869,  864,  8^ 
Am.  Rep.  40. 

88.  To  trnstee  purchasing  at  discount.— 
Davis  vs.  Rock  Creek  L.  F.  &  M,  Co.,  66  Cal. 
869,  864,  86  Am.  Rep.  40. 

88.  Mere  fact  that  trustees  purchasing  are 
stockholders  and  directors  of  corporation  does 
not  of  Itself  bring  case  within  principle  that 
sale  by  trustee  to  himself  Is  absolutely  void, 
especially  where  purchase  is  not  made  by  or 
for  trustees,  but  by  corporation  Itself,  and 
seller  and  purchaser  are  not  same  person. — 
Herbert  Kraft  Co.  vs.  Bryan,  140  CaL  73,  79, 
78  Pac.  Rep.  746. 

84.  Is  not  of  Itself  svAdent  to  render  sale 
▼old,  especially  where  there  is  no  averment  of 
fraud,  misconduct,  or  Irregularity  In  conduct 
of  sale  or  anything  to  show  that  they  departed 
from  their  direct  Instruction. — Herbert  Kraft 
Co.  va  Bryan,  140  Cal.  78,  79.  78  Pac.  Rep.  745. 

88.     BASBD    UPON    GBinCRAI<    PRINCIPLEI 

that  no  man  can  faithfully  serve  two  masters 
whose  Interests  are  or  may  be  in  conflict. — 
San  Diego  vs.  San  Diego  A  L.  A.  R.  Co.,  44  CaL 
106.  118. 

88.  TRANSACTIONS  BETWEEN  TRUSTEE 
AND  CESTUI  dUB  TRUST— Treated  as  void- 
able at  election  of  cestnl  ave  trust  without  re- 
gard to  whether  they  are  fair  and  honest  or 
not. — Graves  vs.  Mono  Lake  H.  M.  Co..  81  CaL 
803.  820.  22  Pac.  Rep.  665.  See  Block) ey  vs. 
Fowler,  21  CaL  326,  829,  82  Am.  Dec.  747;  Boyd 
vs.  Blankman,  29  CaL  19,  87  Am.  Dec.  146; 
Andrews  vs.  Pratt,  44  CaL  809;  San  Diego  vs. 
San  Diego  &  Li.  A.  R  Co.,  44  CaL  106;  Guerrero 
vs.  Ballerlno.  48  Cal.  118;  Wilbur  vs.  Lynde, 
49  Cal.  290.  19  Am.  Rep.  645;  Chamberlain  vs. 
Pacific  W.  Q.  Co..  54  CaL  103;  Tracy  vs.  Colby^ 
65  CaL  67;  O'Connor  va  Flynn.  67  Cal.  293; 
Golson  vs.  Dunlap.  78  Cal.  157.  159,  14  Pac.  Rep. 
676;  Koehler  vs.  Black  River  P.  L  Co.,  67  U.  S. 
(2  Black)  716,  bk.  17  L.  ed.  839;  Wardell  vs. 
Union  Pac.  R.  Co.,  108  U.  8.  661,  bk.  26  U  ed. 
609. 

87.  Where  he  does  not  deal  directly  w^lth 
cestnl  ane  trnst  whether  trustee  holds  legal 
title  or  not,  and  whether  he  takes  conveyance 
directly  to  himself  or  acts  through  interven- 
tion of  third  party. — Golson  va  Dunlap,  73 
Cal.  167,  159,  14  Pac.  Rep.  576;  Blockley  vs. 
Fowler,  21  CaL  826.  329,  82  Am.  Dec.  747;  Boyd 
va  Blankman,  29  Cal.  19.  87  Am.  Dec.  146; 
Guerrero  vs.  Ballerlno,  48  CaL  118;  Tracy  vs. 
Colby,  66  CaL  67,  71;  O'Connor  va  Flynn.  57 
Cal.  293.  See  111.  Thorp  vs.  McCullum,  1  Glim. 
614.  626,  627.  Miss.  Scott  vs.  Freeland.  7 
Smed.  &  M.  409,  418.  45  Am.  Dec.  310.  313. 
N.  J.  Romatne  vs.  Hendrickson,  27  N.  J.  £q. 
<12  C  E.  Gr.)  162,  164.  165.  N.  Y.  Davoue  vs. 
Fanning.  2  John.  Ch.  250.  261;  Van  Epps  vs. 
Van  Epps,  9  Paige  Ch.  237.  241;  Jewett  va 
Miller,  10  N.  Y.  402,  405,  61  Am.  Dec.  751. 
N.  C  Brothers  vs.  Brothers,  7  Ired.  Eq.  150. 
Fed.  Wormley  vs.  Wormley.  21  U.  S.  (8 
Wheat.)  421.  441.  bk.  5  L.  ed.  651;  Mlchoud  vs. 
Girod,  46  U.  S.  (4  How.)  508,  bk.  11  L.  ed.  1076. 
Bng.    Hamilton  vs.  Wright,  9  Clark  &  F.  123; 
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Ex   parte    Bennett,    10    Ves.    881.    898,    8    ReT. 
Rep.  1. 
See  pars.  14-19  this  note. 

88.     Sale  made  by  trumte^  to  hlmeelf  may  be 

set  aside  by  cestui  que  trust  as  void  without 
criving  any  reason  or  allesrlns  any  fraud  or 
any  disadvantage  or  inadequacy  of  price.— 
Colton  vs.  Stanford,  82  Cal.  861,  878,  16  Am. 
€t  Rep.  la?,  28  Pac.  Rep.  16. 

39.  Interest  acquired  by  trustee  by  pur* 
chase  of  interest  in  trust  estate  inures  to  bene- 
fit of  cestuis  que  trust  with  extent  of  their 
Interest  under  original  trust  upon  payment  of 
proportionate  shares  of  amount  paid  by  trustee 
In  acquiringr  such  interest. — Cavagnaro  vs.  Don, 
63  Cal.  227,  232. 

40.  Mere  fact  that  tmsteee  were  stock- 
holders and  directors  of  purchasing  corpora* 
tlon  and  as  such  had  some  relation  or  Interest 
in  Its  affairs  does  not  of  itself  bring  case 
within  principle  that  sale  by  trustee  to  him« 
self  is  absolutely  void. — ^Herbert  Kraft  Co.  vi. 
Bryan,  140  CaL  78,  79,  78  Pac.'  Rep.  746. 

41.  Fact    tbat    trwmteem    were    stocldioldeni 

and  directors  of  purchasing  corporation  which 
was  highest  bidder  for  property  does  not  ren- 
der sale  ipso  facto  void  without  proof  that 
trustees  were  guilty  of  fraud,  misconduct,  or 
Irregularity  in  conducting  sale  or  that  they 
departed  in  some  way  from  direction  of  trust 
deed  or  that  injury  was  suffered  by  their  con- 
duct.— Herbert  Kraft  Co.  vs.  Bryan,  140  Cal. 
73,  79,  73  Pac.  Rep.  746. 

42.  dUBSTION  OF  CONSID12RATION — 
Inhere  pnrchaaer^  dealing  not  directly,  from 
beneOdary. — Courts  will  not  inquire  into  fair- 
ness or  unfairness  of  transaction  or  allow 
trustee  to  show  that  dealing  was  for  best  in- 
terest of  beneflciary. — Sims  vs.  Petaluma  O.  L>. 
Co.,  131  Cal.  656,  659,  63  Pac.  Rep.  1011.  See 
Wlckersham  vs.  Crittenden,  93  Cal.  17.  29,  28 
Pac.  Rep.  788;  Aberdeen  R.  Co.  vs.  Blakie,  1 
Macq.   461. 

See  ante  i  2229  note  par.  80. 

48.  HVheB  puTchaser  dealing  directly  with 
beneflciary. — Fairness  of  transaction  will  be 
looked  Into  and  on  proper  conditions  pur- 
chase win  be  sustained  where  trustee  pur- 
chases directly  from  his  cestui  que  trust.— 
Oolson  vs.  Dunlap,  78  Cal.  157,  160,  14  Pac 
Rep.  576.  See  Brown  vs.  Cowell,  116  Mass. 
461,  465;  Cowee  vs.  Cornell,  76  N.  Y.  91,  100. 
31  Am.  Rep.  428;  Ex  parte  Lacey,  6  Ves,  625. 
626,  6  Rev.  Rep.  9;  Coles  vs.  Trecothlck,  9  Vea 
234,  247,  7  Rev.  Rep.  167. 

44.  ADEQUACY  OF  THB  CONSIDERATION 
MUST  be:  SHOWN  In  purchase  by  trustee  from 
cestui  que  trust,  but  no  unbending  rule  appli- 
cable to  all  cases  can  be  framed,  for  reason 
that  there  are  cases  which  have  features  pre- 
venting operation  of  fixed  rule. — Qolson  vs. 
Dunlap,  73  Cal.  157,  162,  14  Pac.  Rep.  576. 
See  KisUng  vs.  Shaw,  83  Cal.  425,  440,  91  Am. 
Dec.  644;  Rubldoex  vs.  Parks,  48  Cal.  215,  220; 
Boyd  vs.  Hawkins,  2  Dev.  (N.  C.)  Eq.  331; 
Rose  vs.  Mynatt,  7  Yerg.  (Tenn.)  36;  Coffee  vs. 
Ruffin,  4  Cold.  (Tenn.)  575;  Grosvenor  vs.  Sher- 
ratt.  22  Beav.  663;  Edwards  vs.  Meyrick,  2  Hare 
€0,  70,   24   Eng.  Ch.  60. 

45.  Transaction  between  trustee  and  cestui 
que  trust  will  not  be  set  aside  for  mere  in- 


adequacy of  price  unless  inadequacy  be  so  con- 
siderable as  taken  by  itself  to  raise  presump* 
tion  of  imposition  by  trustee. — Golson  vs.  Dun- 
lap, 78  CaL  157,  168,  14  Pac.  Rep.  676. 

40.     Rules    of    equity    mast    be    resorted    to 

with  reference  to  what  consideration  is  suffi- 
cient to  support  particular  transaction. — Ool- 
son vs.  Dunlap,  78  Cal.  167,  162,  14  Pac  Rep. 
676. 

47.  Fair  value  at  time  under  all  circum- 
stances must  be  criterion  of  adequacy  of  price. 
— Golson  vs.  Dunlap,  78  CaL  167,  164,  14  Pac. 
Rep.  676. 

48.  Subsequent  advance  in  price  will  not  be 
regarded  in  measuring  adequacy  of  consider- 
ation in  purchase  by  trustee  from  cestui  que 
trust. — Golson  vs.  Dunlap,  78  Cal.  167,  164,  14 
Paa  Rep.  676.  See  Fox  vs.  Mackreth,  1  White 
A  Tud.  Lead.  Cas.  Bq.  188;  Coles  vs.  Trecothlck, 
9  Ves.  234,  246,  7  Rev.  Rep.  167. 
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i  2286  mean,  not  sufficient  to  support  contract 
between  ordinary  parties,  but  sufficient  to  sup- 
port particular  transactions,  and  presumption 
raised  thereby  can  be  rebutted  only  by  proof 
of  such  consideration. — Golson  vs.  Dunlap,  78 
CaL  167,  162,  14  Pac.  Rep.  676. 

BO.  TRANSAOTIONy  l¥HBlf  UPHSXD*— 
Gift  betiveen  persons  standlair  In  fldnciary  re- 
lation to  each  other  may  possibly  be  valid, 
yet  all  such  transactions  are  constructively 
fraudulent,  and  only  upheld  upon  showing 
special  circumstances. — Odell  vs.  Moss,  ISO  Cal. 
362,  867,  62  Pac  Rep.  655;  Dimond  vs.  Sander- 
son, 108  CaL  97,  37  Pac  Rep.  189;  Brison  va 
Brison,  75  CaL  625,  628,  7  Am.  St  Rep.  189,  17 
Pac.  Rep.  689. 

51.  Gift  from  cestnl  ane  trust  to  trustee 
upheld  in  proper  cases,  although  exceedingly 
difficult  to  sustain. — Golson  vs.  Dunlap,  78  CaL 
167,  162,  14  Pac.  Rep.  576.  See  Marshall  vs. 
Stephens,  8  Humph.  (Tenn.)  159;  Hunter  vs. 
Atkins,  8  MyL  &  K.  113,  8  Eng.  Ch.  803;  Hatch 
vs.  Hatch,  9  Ves.  292,  296,  7  Rev.  Rep.  196; 
Harris  va  Tremenheere,  16  Yes.  84,  89,  10  Rev. 
Rep.    6. 

52.  Intention  of  cestnl  ane  trust  to  part 
with  property  without  consideration  is  prin- 
ciple upon  which  cases  rest. — Golson  vs.  Dun- 
lap, 78  CaL  157,  162,  14  Pac  Rep.  576. 

53.  Will  prevail  when  Induced  by  laudable 
motives,  and  not  by  want  of  knowledge  of  sit- 
uation, undue  influence,  or  deceit  on  trustee's 
part. — Golson  vs.  Dunlap,  78  CaL  167,  168,  14 
Pac.  Rep.  676. 

54.  PURCHASBRS. — Contract  not  reectnded 
w^here  party  seeKIng  rescission^ — being  of  com- 
petent age  and  understanding,  and  acting  only 
in  his  own  interest, — has  undertaken  to  in- 
vestigate for  himself,  called  in  experts,  been 
given  free  and  fair  means  of  ascertaining 
truth,  acted  upon  his  own  judgment  and  ad- 
vice of  friends,  and  repudiated  any  confidence 
in  or  reliance  upon  parties  with  whom  he  was 
dealing. — Colton  vs.  Stanford,  82  CaL  351,  359, 
16  Am.  St.  Rep.  137,  23  Pac.  Rep.  16.  See  Kis- 
ling  vs.  Shaw,  83  Cal.  425,  91  Am.  Dec.  644. 
Ala.  Motley  vs  Motley,  45  Ala.  668.  Fla. 
White  vs.  Walker,  6  Fla.  478.  HL  Casey  vs. 
Casey,  14  HL  112,  118;  Gage  vs.  Parmelee,  87 
in.   329,   880;   Kimball  vs.  Lincoln,   99   IlL   678. 
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Ind*  Bowman  y*.  Caruthers,  40  Ind.  90.  Kaa* 
Turner  vs.  Otis,  80  Kan.  1,  1  Pac.  Rep.  19. 
Ky.  Loesser  vs.  Ltoesser,  81  Ky.  189.  Maso. 
Famam  vs.  Brooks,  26  Mass.  (9  Pick.)  212, 
218.  Mich.  Hall  vs.  Johnson,  41  Mich.  286, 
289.  N.  J.  Murray  vs.  Elston,  24  N.  J.  Eq. 
<9  C.  E.  Or.)  810;  Korn  vs.  Becker,  40  N.  J.  Eq. 
(18  Stew.)  408,  4  Atl.  Rep.  484.  Pa.  Geddes's 
Appeal,  80  Pa.  St.  442,  460.  Fed.  Haerer  vs. 
Thompson,  66  U.  S.  (1  Black)  80,  bk.  17  L.  ed. 
41;  Courtrierht  vs.  Burnes,  2  McC.  C.  C.  682, 
48  Fed.  Rep.  501;  Hough  vs.  Richardson,  8 
Story  C.  C.  669,  690,  12  Fed.  Cas.  566.  Bn^. 
Knight  vs.  Majoribanks,  11  Beav.  824;  De 
Montmorency  vs.  Devereauz,  7  Clark  St  F.  188; 
Hunter  vs.  Atkins,  8  MyL  &  K.  118,  8  Eng.  Ch. 
303;  Morse  vs.  Royal,  12  Yea  855,  8  Rev.  Rep. 
388. 

05.  Whea  beaefldary  has  full  kaowledge  of 
his  motlTc%  and  of  all  other  facts  concerning 
transaction  which  might  affect  his  own  de- 
cision, and  without  use  of  any  influence  on 
part  of  trustee,  permits  him  to  do  so. — ^Burke 
vs.  Bours,  98  CaL  171,  177,  82  Pac.  Rep.  980. 

69.  Wbere  cestui  qoe  trust  has  ladepcndeat 
adviser,  and  there  is  no  pretense  of  any  advice 
criven  by  trustee  which  makes  It  imperative 
upon  cestui  que  trust  to  show  some  reason  in 
order  to  set  aside  sale  as  voidable,  such  as 
actual  or  constructive  fraud. — Colton  vs.  Stan- 
ford, 82  Cal.  351,  873,  16  Am.  St  Rep.  137,  23 
Pac.  Rep.  16. 

67.  HVhere    contract    Is    distinct    and    dear, 

and  ascertained  to  be  such  after  zealous  and 
scrupulous  examination  of  all  circumstances, 
provided  cestui  que  trust  Intended  trustee  to 
buy,  and  there  is  no  fraud  or  concealment  or 
advantage  taken  by  trustee  of  information 
acquired  by  him  in  his  character  of  trustee. — 
Qolson  vs.  Dunlap,  73  Cal.  167,  160,  14  Pac. 
Rep.  676;  Coles  vs.  Trecothick,  9  Yes.  234,  247, 
7  Rev.  Rep.   167. 

68.  Where  It  Is  clearly  seen  that  latentlon 
of  ceatnl  que  traat  to  part  with  his  property 
was  Induced  by  laudable  motives  and  not  by 
want  of  knowledge  of  situation  or  by  undue 
influence  or  by  deceptive  arts  on  part  of 
trustee. — Golson  vs.  Dunlap,  73  Cal.  157,  163,  14 
Pac.    Rep.    576. 

60.     Where   owing  to   special    clrcmaatanees 

it  is  necessary  to  sell  without  delay  and  no- 
body can  be  found  to  buy,  and  trustee,  acting 
in  good  faith,  gives  more  for  property  than 
any  one  else  will  give. — Golson  vs.  Dunlap, 
73  Cal.   157,  163,   14   Pac.   Rep.   576. 

60.  1VHERE  TRUSTEE  DISCHARGED 
FROM  TRUST  by  cestui  que  trust,  who  con- 
siders him  as  independent  person,  may  purchase 
trust  estate,  but  it  must  clearly  appear  that  ho 
had  shaken  off  his  confidential  character  at 
time  by  consent  of  cestui  que  trust  after  full 
Information  and  bargaining  for  right  to  pur- 
chase, and  it  matters  not  what  has  occurred 
immediately   preceding  or  long  prior  to  final 


transaction. — Colton  vs.  Stanford,  82  CaL  861, 
880,  16  Am.  St.  Rep.  187,  23  Pac.  Rep.  16. 

9U  PARTISSS  MUST  BB  PUT  AT  SUCH 
ARBTS  liBNGTH  SO  that  they  stand  In  adverse 
situation  of  vendor  and  purchaser,  cestui  que 
trust  distinctly  and  fully  understanding  that 
he  is  selling  to  trustee  and  consenting  to 
waive  all  objections  upon  that  ground,  trustee 
fairly  and  honestly  disclosing  all  necessary 
particulars  of  estate,  not  attempting  furtive 
advantage  to  himself  by  means  of  any  private 
information. — Colton  vs.  Stanford,  82  Cal.  861, 
887,  16  Am.  St.  Rep.  187,  23  Pac  Rep.  16. 

62.  Parehaslns  of  outstanding  title  by 
trustee  considered  as  advance  for  benefit  of 
cestui  que  trust  and  not  for  his  own  use,  giv- 
ing trustee  lien  on  property  until  reimbursed. 
— King  vs.  Cushman,  41  III.  31,  89  Am.  Dec. 
366.  See  Thorp  vs.  McCulluift,  1  Gilm.  (111.) 
614,  625;  Robbins  vs.  Butler,  24  DL  887,  482. 

68.     Purchase  by  trustee  of  Indebtedness  due 

by  trust  estate  and  Judgment  obtained  by  him 
in  name  of  third  person  is  violation  of  his 
duty  as  trustee,  if  not  fraud. — Page  vs.  Na- 
glee,  6  Cal.  241,  246. 

64.  RBMEDEBSy  PLBADINO  AND  PRAC- 
TICB« — Beneficiary's  right  is  merely  to  re- 
scind contract  upon  restoring  consideration. — 
Phillips  vs.  Sanger  I*  Co.,  180  CaL  481,  483, 
62  Pac  Rep.  749. 

66*  Equity  will  interpose  in  case  of  pur- 
chase by  trustee  directly  from  his  cestui  que 
trust  where  it  sees  that  any  arts  or  strata- 
gems or  any  undue  means  have  been  used  or 
If  it  sees  least  speck  of  imposition  at  bottom 
or  if  there  is  least  scintilla  of  fraud. — Golson 
vs.  Dunlap,  73  Cal.  157,  160,  14  Pac.  Rep.  576; 
Whelan  vs.  Whelan,  8  Cow.  (N.  Y.)  537,  676. 
677. 

66.  Will  set  aside  transaction  on  ultimate 
ground  of  fraud,  actual  or  constructive. — Gol- 
son vs.  Dunlap,  73  CaL  157,  163,  14  Pac  Rep. 
576. 

67.  DEFENSES — ^Absence  of  fraud  Is  no  de- 
fense to  action  where  parties  stand  in  fiduciary 
relation,  and  it  would  be  against  the  principles 
of  equity  to  allow  defendant  to  violate  con- 
fidence repoeed  in  him. — Kimball  vs.  Tripp,  136 
CaL  631,  634,  69  Pac.  Rep.  428. 

08.  EVIDENCE. — Burden  of  proof  on  de- 
fendant to  show  no  breach  of  confidence. — 
Colton  vs.  Stanford,  82  Cal.  851,  377,  16  Am« 
St.  Rep.  137,  28  Pac  Rep.  16. 

60.  Rests  upon  attorney  purchasing  from 
assignee  of  Insolvent  debtor  to  show  validity 
of  transaction. — ^Broder  vs.  Conklln,  121  CaL 
282,  287,  58  Pac.  Rep.  699. 

70.  Proof  must  establish  cause  of  action 
alleged  in  complaint. — Stout  vs.  Cofl!in,  28  CaL 
65;  Mondran  vs.  Goux,  61  Cal.  151;  Devoe  vs. 
Devoe,  51  CaL  548;  Murdock  vs.  Clarke,  69  Cal. 
683;  Bryan  vs.  Tormey,  84  CaL  126,  130,  24 
Pac.  Rep.  319;  Nichols  vs.  Randall,  136  CaL 
426,   431,  69  Pac   Rep.   26. 


§2231.  TKUSTEE'S  INFLUENCE  NOT  TO  BE  USED  FOB  HIS  AD  VAN. 
TAOE.  A  trustee  may  not  use  the  influence  which  his  position  gives  him  to  obtain 
any  advantage  from  his  beneficiary. 

History:   Enacted  March  21, 1872. 


fisaaa^aoss     (itbc)      trustsb^s  utriiUBircB— advbrsb  nrrBRBar, 


[DtT.  m,  pt.  IV. 


1.  Applied,  cited,  eonstrned,  referred  to,  ete. 
2, 3.  Construed — ^With  reference  to  application. 
4-6.  General  role  goveming. 

7.  Form  of  transaction  immaterial. 

8,9.  Husband    and   wife— Confidential   relation, 
when  trust. 
10.  Purchaser,  when  trustee. 

1.  APPIilBDy  CITBDy  CONSTRUBOy  RB- 
FERRBD  TO,  etc..  In:  Jackson  vs.  Jackson, 
94  Cal.  446,  461,  29  Pac.  Rep.  967  (construed 
and  applied);  DImond  vs.  Sanderson,  108  CaL 
97,  101,  S7  Pac.  Rep.  189  (construed  and  ap- 
plied); Blood  vs.  La  Serena  1m  St  W.  Co.,  118 
Cal.  221.  237,  41  Pac  Rep.  1017,  46  Id.  262 
(construed  and  applied  with  other  sections); 
McCabe  vs.  Healy.  188  Cal.  81,  96,  70  Pac  Rep. 
1008  (construed  and  applied  with  other  sec- 
tions In  dis.  op.);  Bell  vs.  Solomons,  142  CaL 
59,  69,  75  Pac.  Rep.  649  (construed  and  applied 
with  other  sections);  Calmon  vs.  Sarraille,  142 
Cal.  638,  641,  76  Pac.  Rep.  486  (construed  and 
applied  with  other  sections). 

9.  CONSTRUED — Am  applTiajr  to  conflden- 
tlal  relation  existing:  between  principal  and 
a^ent. — (^Imon  vs.  Sarraille,  142  Cal.  638,  641, 
76  Pac.  Rep.  486.  See  Rubidoex  vs.  Parks,  48 
Cal.  215,  219;  Burke  vs.  Bours,  92  Cal.  108,  116, 
28  Pac.  Rep.  67;  Bunker  vs.  Miles,  80  Me.  481« 
60  Am.  Dec  632. 

8.  To  transactions  arislncr  from  conflden* 
tlal  relation  between  husband  and  wife.— 
Jackson  vs.  Jackson,  94  C!aL  446,  461,  29  Pac 
Rep.    957. 

4.  TRVSTBB  CANNOT  USB  INFLUSSNCB 
ACQUIRED  BY  HIS  POSITION  SO  as  to  obtain 
any  advantasre  over  his  beneficiary,  and  If  he 
does  It  Is  fraud  agralnst  beneficiary  rellevable 
In  equity. — Jackson  vs.  Jackson,  94  Cal.  446, 
461,  29  Pac  Rep.  967.  See  Brison  vs.  Brison, 
75  Cal.  525,  7  Am.  St.  Rep.   189,  17  Pac.  Rep. 


689;  (^>ldschmldt  vs.  Maier  (CaL  Sept  14,  1908>, 
78  Pac.  Rep.  984,  985. 

5.  Cannot  put  himself  In  position  in  wblch 
to  be  honest  must  be  a  strain  on  him. — Gal- 
braith  vs.  Tracy,  153  111.  64,  63,  46  Am.  St. 
Rep.  867,  88  N.  E.  Rep.  987,  28  Lu  R.  A.  129. 
See  Chicago  H.  C  Co.  vs.  Yerkes,  141  111.  820, 
88  Am.  St.  Rep.  815,  30  N.  E.  Rep.  667;  Stoats 
vs.  Bersen,  17  N.  J.  Eq.  (2  C  B.  Or.)   654. 

6.  Such  transactions  are  reerarded  as 
acrainst  public  policy. — Wickersham  vs.  Crit- 
tenden, 98  Cal.  17,  29,  28  Pac  Rep.  788.  See 
Davis  vs.  Rock  Creek  L.  F.  A  M.  Co.,  65  Cal. 
859,  864,  86  Am.  Rep.  40;  Elevated  R.  Case, 
11  Daly  (N.  Y.)  486;  Davoue  va  Fanninsr.  2 
John.  Ch.  (N.  Y.)  252;  Taussig  vs.  Hart,  68 
N.  Y.  425,  428;  Michoud  vs.  Glrod,  45  U.  a 
(4  How.)  508,  bk.  11  L.  ed.  1076. 

7.  FORM  OF  TRANSPORTATION.  —  F^ct 
thmt  trustee  reaolred  to  lavest  proceeds  takes 
fund  unto  himself  and  pays  interest  thereon 
does  not  wipe  out  fiduciary  relation,  as  form 
of  transaction  Is  immaterial. — Fox  vs.  Tay,  89 
C^l.  839,  849,  28  Am.  St  Rep.  474,  24  Pac  Rep. 
855,  26  Id.   897. 

8.  HUSBAND  AND  1¥IFB«— Relation  of  has- 
tead  aad  wife  is  not  that  of  trustee  and  bene- 
ficiary, thousrh  it  Is  confidential  relation. — 
Dimond  vs.  Sanderson,  108  CaL  97,  101,  87  Pac 
Rep.    189. 

9.  Transactions  between  husband  and  wife 
considered  In  same  ligrht  and  controlled  by 
same  sreneral  rules  afTectiner  confidential  re- 
lation of  trustee  and  beneficiary. — Dimond  vs. 
Sanderson,  103  Cal.  97,  101,  87  Pac.  Rep.  189. 

10.  PURCHASERS.— Parties  associated  to- 
gether la  sale  and  purchase  of  land  for  their 
Joint  benefit  occupy  position  of  trust  which 
prevents  their  taking  advantage  of  influence 
thereby  obtained. — ^Kinff  vs.  Wise,  48  CaL  628, 
684. 


§  2232.  TRUSTEE  NOT  TO  ASSTTME  A  TEUST  ADVERSE  TO  INTEREST 
OF  BENEFICIARY.  No  trustee,  so  long  as  he  remains  in  the  trust,  may  under- 
take another  trust  adverse  in  its  nature  to  the  interest  of  his  beneficiary  in  the 
subject  of  the  trust,  without  the  consent  of  the  latter. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 
2,  S.  Construed  with  reference  to  application. 


1.  APPIilED,  CITED,  CONSTRUBD,  RB- 
FESiRBD  TO,  etc.,  In:  Blood  vs.  La  Serena 
Ia  &  W.  Co.,  lis  Cal.  221,  287,  41  Pac.  Rep. 
1017,  46  Id.  262  (construed  and  applied  with 
other  sections);  In  re  Estate  Watklns,  121 
Cal.  827,  328,  63  Pac.  Rep.  702  (construed  and 
applied  with  12284);  In  re  Estate  Healy  (CaL 
Sept.  10,  1901),  66  Pac.  Rep.  176.  177  (construed 
and  applied  with  other  sections);  McCabe  va 
Healy,  138  Cal.  81,  96,  70  Pac.  Rep.  1008  (con- 
strued and  applied  with  other  sections);  Cal- 
mon  vs.    Sarraille,    142   CaL    638,    641,    76    Pac. 


Rep.    486    (constmed  and   applied   with   other 
sections). 

Si  Constroed  as  applyias  to  case  of  admin- 
istrator In  his  official  capacity  as  trustee  sulny 
for  or  recovering  sums  of  money  claimed  by 
others  agralnst  estate  which  Is  the  subject  of 
trust. — ^In  re  Estate  Watklns,  121  CaL  887, 
328,  68  Pac  Rep.  70S. 

8.  With  other  sections  aa  applying  to  case 
of  a^ent  not  dlscloslngr  to   his  associates  hla 

position   and  his   Interest   In   eflCectlngr   sale. 

Blood  vs.  La  Serena  L.  A  W.  Co.,  118  CaL  281, 
887.  41  Pac.  Rep.  1017,  46  Id.  262. 


§  2233.  TO  DISCLOSE  ADVERSE  INTEREST.  If  a  trustee  acquires  any  inter- 
est,  or  becomes  charged  with  any  duty,  adverse  to  the  interest  of  his  beneficiary  in 
the  subject  of  the  trust,  he  must  immediately  inform  the  latter  thereof,  and  may 


be  at  once  removed. 


History:  Enacted  Mareh  21, 1878. 


Tit.  YUI,  ch.  I,  art.  II.] 


WBUkVD  OF  TRUSTBOB — ^PRBSUMFTIOlf. 


(ITVT)        if  22S4y 


1.  Applied,  cited,  construed,  referred  to,  ete. 
2, 3.  Construed  with  reference  to  application. 

1.  APPL.IEa>t  CITBDy  CON8TRVBD»  RES- 
FERRED  TO,  etc,  in:  Harpending:  vs.  Meyer, 
56  Cal.  656,  662  (referred  to  with  other  sec- 
tions in  dis.  op.);  San  Francisco  W.  Co.  vs. 
Pattee,  86  Cal.  623,  629,  26  Pac.  Rep.  185  (con- 
strued and  applied  with  other  sections);  Blood 
vs.  La  Serena  L.  &  W.  Co.,  118  Cal.  221,  287, 
41  Pac.  Rep.  1017,  45  Id.  252  (construed  and 
applied  with  other  sections);  In  re  Estate 
Healy   (CaL  Sept   10,  1901),  66  Paa  Rep.  175, 


177    (construed   and   applied   with   other   sec- 
tions). 

X  CONSTRUED — As  applylntf  to  pnrcbase 
by  seaeral  aarent  and  manager  of  corporation 
without  consent  of  directors  sriven  with  full 
knowledge  of  facts. — San  Francisco  W.  Co.  vs. 
Pattee,  86  CaL  628,  629,  26  Pac  Rep.  135. 

&  As  referrlmr  to  asent  aot  disclosing  his 
position  and  Interest  in  efTectlns  sale. — Blood 
vs.  La  Serena  L.  &  W.  Co.,  113  CaL  221,  237,  41 
Pac.  Rep.  1017,  45  Id.  252. 


§  2234.    TBUSTEE  OXTILTY  OF  FBAUD,  WHEN.    Every  violation  of  the  pro- 
visions of  the  preceding  sections  of  this  article  is  a  fraud  against  the  beneficiary  of 

*  ^^^'^^^  History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  eonstraed,  referred  to,  etc. 
2-9.  Construed — ^With  reference  to  application. 

10.  Same — With  other  Bections  as  relating  to 

husband  and  wife. 

11.  Injunction  granted  to  prevent  fraud. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  In  re  Estate  Stott,  52 
CaL  403,  406  (construed  and  applied);  Graves 
va  Mono  Lake  H.  M.  Co.,  81  Cal.  803,  819,  22 
Pac.  Rep.  665  (construed  and  applied  with 
S  2230);  San  Francisco  W.  Co.  vs.  Pattee,  86  CaL 
623,  629,  25  Pac.  Rep.  135  (construed  and  ap- 
plied with  other  sections);  Jackson  vs.  Jack- 
son, 94  Cal.  446,  461,  29  Pac.  Rep.  957  (con- 
strued and  applied  with  other  sections);  Allln 
vs.  WiUiams,  97  CaL  408,  410,  82  Pac.  Rep.  441 
(construed  and  applied  with  S2229);  Dimond 
vs.  Sanderson,  103  CaL  97,  102,  87  Pac.  Rep. 
189  (construed  and  applied):  Blood  va.  La 
Serena  L.  &  W.  Co.,  118  CaL  221,  281,  41  Pac 
Rep.  1017,  46  Id.  252  (construed  and  applied 
with  other  sections);  In  re  Estate  Watklns, 
121  Cal.  327,  328,  58  Pac.  Rep.  702  (construed 
and  applied  with  other  sections);  Phillips  va 
Sangrer  L.  Co.,  180  Cal.  481,  433,  62  Pac.  Rep. 
749  (construed  and  applied);  Mulcahey  vs. 
Dow,  131  CaL  78,  79,  68  Pac.  Rep.  158  (re- 
ferred to  in  dis.  op.);  In  re  Estate  Healy  (Cal. 
Sept.  10.  1901),  66  Pac.  Rep.  176.  177  (construed 
and  applied  with  other  sections);  McCabe  va 
Healy,  138  CaL  81,  95,  70  Pac.  Rep.  1008  (re- 
ferred to  with  other  sections  In  dis.  op.); 
Pacific  V.  &  P.  Works  va  Smith,  145  CaL  852, 
363,  78  Pac.  Rep.  550  (construed  and  applied). 

X  CONSTRUED — ^Aa  avplytnir  to  asent  not 
^loeloslnff  his  asency  and  interest  In  effecting 
sale. — Blood  va  La  Serena  U  A  W.  Co..  118 
CaL  221,  287,  41  Pac  Rep.  1017,  46  Id.  252. 

8.  To  coneral  mmtmt  and  ■lanaser  of  cor- 
poration takingr  part  In  transactions  with  cor- 
porate property  adverse  to  interests  of  the 
company    without    consent    fflven    with    full 


knowledsre. — San  Francisco  W.  Co.  va  Pattee, 
86  CaL  628,  629,  25  Pac.  Rep.  185. 

4.  To  dcallniT  between  ndndnlstrator  and 
attorney,  whereby  latter  accepts  retainer 
from  heirs,  transaction  violatinfir  trust. — In  re 
Estate  Watkins,  121  CaL  827,  828,  68  Pac.  Rep. 
702. 

5»  To  dlrcctom  of  eorporatlona  in  their  re- 
lation of  trustees  of  stockholders. — Graves  va 
Mono  Lake  IL  Bi.  Co.,  81  CaL  308,  819,  22  Pac. 
Rep.  665;  Pacific  V.  St  P.  Works  va  Smith, 
146  CaL  852.  868,  78  Pac  Rep.  650. 

C  To  ezeentor,  nftembcr  of  flm,  minsllnff 
trust  funds  with  partnership  property  for  pur- 
poses unconnected  with  the  trust. — In  re  Es- 
tate Stott,  52  CaL  408,  406. 

T«  To  promissory  note  executed  by  presi- 
dent of  one  corporation  to  another. — Phillips 
vs.  Sanger  L.  Co.,  180  CaL  481,  488,  68  Pac.  Rep. 
749. 

8.  To  transactions  between  bnsband  and 
wife  whereby  unfair  advantage  is  obtained. — 
Dimond  vs.  Sanderson,  108  Cal.  97,  102,  87  Pac. 
Rep.  189.  See  Brison  vs.  Brison,  75  Cb,1,  525, 
7  Am.  St.  Rep.  189,  17  Pac.  Rep.  689.  90  CaL 
823,  27  Pac.  Rep.  186;  Jackson  va  Jackson.  94 
CaL  446,  461.  29  Pac  Rep.  957. 

••    To  tmsteo  maklns  loan  eontrary  to  trust 

with  funds  placed  in  his  hands  for  specific 
purpose. — Allln  vs.  WiUiama  87  CaL  408,  409, 
82  Pac.  Rep.  441. 

10.  "Wltb  other  seetlons  as  relating:  to 
transactions  between  husband  and  wife. — 
Jackson  vs.  Jackson,  84  CaL  446,  461,  29  Pac. 
Rep.  957. 


11.  BENEFICIARIES  HATE  RIGHT  TO 
PROTECT  trust  funds  or  property  in  hands  of 
their  trustees,  and  Injunction  will  be  granted 
at  their  instance  to  prevent  fraud  in  deallngr 
with  such  trust  funda— Pa^e  va  Naslee,  • 
Cal.   841,   845. 


§  2236.  PRESUMPTION  AGAINST  TRUSTEES.  AU  transactions  between  a 
tnistee  and  his  beneficiary  during  the  existence  of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  entered  into  by  the  latter  without  sufficient  considera- 
tion, and  under  undue  influence. 

History:  Enacted  March  21, 1872. 


I 


<1758) 


FRBSUMFTION  AGAINST  TRUSTEB. 


[DiT.  Ill,  pt.  rv» 


!•  Applied,  died,  eonstraed,  referred  to,  ete. 
2-10.  Construed — ^With  reference  to  application* 
11.  Same— With    other   section!    as   showing 
fundamental  principle. 
12-14.  Presumption — Extent  and  nature  of. 
15, 16.  Same — Husband  and  wife. 
17,18.  Evidence — ^Burden    of    proof — Sufdciency 
of. 

1.  APPL.IBD,  CITEDy  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Quackenbush  vs.  Saw- 
yer, 64  Cal.  439.  440  (cited  by  mistake  for 
12896);  Connor  vs.  Stanley,  72  Cal.  666,  669, 
1  Am.  St.  Rep,  84.  14  Pac  Rep.  806  (construed 
and  applied);  Golson  vs.  Dunlap,  78  Cal.  167, 
161,  14  Pac  Rep.  676  (construed  and  applied); 
Brison  vs.  Brison,  76  Cal.  626,  629,  7  Am.  St. 
Rep.  189,  17  Pac.  Rep.  689  (construed  and  ap- 
plied); Colton  vs.  Stanford,  82  CaL  861,  874, 
16  Am.  St.  Rep.  137,  23  Pac,  Rep.  16  (con- 
strued and  applied  with  other  sections);  Jack- 
son vs.  Jackson,  94  Cal.  446,  461,  29  Pac  Rep. 
967  (construed  and  applied  with  other  sec- 
tions); Dlmond  va  Sanderson,  108  Cal.  97,  100, 
37  Pac.  Rep.  189  (construed  and  applied  with 
other  sections);  White  vs.  Warren  (Cal.  June 
16,  1897),  49  Pac.  Rep.  129,  130  (construed  and 
applied):  White  vs.  Warren.  120  Cal.  822,  828, 
62  Pac.  Rep.  728  (construed  and  applied);  Odell 
vs.  Moss,  130  Cal.  862,  867,  868.  62  Pac.  Rep. 
666  (construed  and  applied);  In  re  Estate 
Healy  (Cal.  Sept.  10,  1901),  66  Pac.  Rep.  175, 
177  (construed  and  applied  with  other  sec- 
tions); Stiles  vs.  Cain.  134  Cal.  170,  172.  173, 
66  Pac  Rep.  231  (construed  and  applied); 
Richards  vs.  Fraaer,  186  Cal.  460,  463.  69  Pac. 
Rep.  88  (construed  and  applied  with  other 
sections);  Jacobs  vs.  Ludemann,  137  Cal.  176, 
183,  69  Pac  Rep.  966  (referred  to);  Farmers 
A  M.  Bank  vs.  De  Shorb,  137  Cal.  686,  693.  697, 
70  Pac  Rep.  771  (construed);  Bell  vs.  Solo- 
mons, 142  Cal.  59.  69.  76  Pac.  Rep.  649  (con- 
strued and  applied  with  other  sections);  Cal- 
mon  vs.  Sarrallle,  142  Cal.  638.  641.  76  Pac.  Rep. 
486  (construed  and  applied  with  other  sec- 
tions). 

2.  CONSTRUED — ^Aji  applying  to  partner- 
•blp  transaction. — Richards  vs.  Fraser,  186 
CaL  460.  463.  69  Pac  Rep.  88. 

8.  To  mcdliim  and  party  holding  flrm  be« 
Ilef  In  spiritualism  and  confidential  relation 
produced  by  exercise  of  power. — Connor  vs. 
Stanley.  72  CaL  666.  669,  1  Am.  St.  Rep.  84, 
14  Pac  Rep.  806. 

4.  To  relation  eztetlnc  between  principal 
and  a^ent. — Calmon  vs.  Sarrallle,  142  Cal.  688, 
641,  76  Pac.  Rep.  486. 

5.  To  transactions  between  brotber  and  Sis- 
ter.— Odell  vs.  Moss,  130  Cal.  862,  867,  62  Pac 
Rep.   666. 

6.  To  transactions  between  bnsband  and 
wife. — Jackson  vs.  Jackson,  94  Cal.  446,  461, 
29  Pac.  Rep.  967;  Dlmond  vs.  Sanderson,  108 
Cal.  97,  100.  87  Pac.  Rep.  189;  Stiles  vs.  Cain, 
134  CUlI.  170,  174,  66  Pac  Rep.  281. 

7.  To  transactions  between  husband  and 
wife,  where  husband  claims  grift  from  wife. — 


White  vs.  Warren,  120  Cal.  822.  828,   62  Pac 
Rep.  728. 

8.  As  Intended  to  preannte  transactions  be- 
tween trustee  and  beneficiary  are  without  con- 
sideration where  consideration  Is  required  to 
support  contract,  as  under  undue  Infiuence  by 
trustee  who  srains  any  advantasre. — White  vs. 
Warren  (Cal.  June  16,  1897).  49  Pac  Rep.  129» 
180. 

9*  Am  not  alleetlnip  general  role  aa  to  ade- 
Quacy  of  consideration  In  transactions  between 
trustee  and  cestui  que  trust. — Gk>lson  vs.  Dun- 
lap,  78  CaL  167.  161,  14  Pac  Rep.  676. 


10.  As  not  applying  to  transactions 
tween  bnsband  and  wife  and  tblrd  party»  tak- 
ing: note  and  mortgrag^e  without  notice  of 
undue  Infiuence. — Farmers  &  M.  Bank  vs.  Do 
Shorb,  187  CaL  686,  693,  70  Pac.  Rep.  771. 

11«  "With  otber  aeetlona  of  code  as  showingr 
fundamental  principle  of  relation  of  trustee 
and  cestui  que  trust  to  be  that  of  confidence 
— Colton  vs.  Stanford.  82  CaL  861.  874,  16  Am. 
St.  Rep.  187,  28  Pac  Rep.  16. 

U.  PRBSUMPTION  AGABfST  VALIDITY 
ICXIST8  in  every  transaction  by  which  su- 
perior party  obtains  possible  benefit,  and 
burden  Is  cast  upon  that  party  to  prove  afilrm- 
atively  its  compliance  with  equitable  requi- 
sites.— Odell  va  Moss,  130  Cal.  362,  867.  62 
Pac  Rep.  666.  See  Brison  va  Brison,  76  Cal. 
626,  7  Anu  St.  Rep.  189,  17  Pac  Rep.  689; 
Dlmond  vs.  Sanderson*  108  CaL  97,  87  Pac. 
Rep.   189. 

18.  As  to  extent  and  variety  of  application 
of    mlo    to    persona    In    eonfldentlal    relation^ 

see  Hugruinin  va  Basely,  2  L.  Csb,  Eq.  1166. 

14.  TRANSACTIONS  PRB8UMED  to  have 
been  induced  by  undue  Infiuence  from  con- 
siderations of  public  policy. — Brison  vs.  Bri- 
son, 76  CaL  625,  629,  7  Anu  St.  Rep.  189,  17 
Pac  Rep.  689. 

18.  HUSBAND  AND  "WIFB. — Influence  ex- 
ercised by  wife  over  husband  Is  not  presumed 
to  be  undue  infiuence  within  meaning  of  the 
section  without  proof  of  fact. — Stiles  vs.  C^in, 
134  CaL  170,  174.  66  Pac.  Rep.  231. 

See  pars.  6,  7  this  note 

16.  Wife  seeklnff  to  enforce  contract  with 
husband  must  show  and  prove  Its  fairness. — 
Stiles  va  Cain,  184  CaL  170.  174,  66  Pac  Rep. 
281. 

17.  BVIDBNCB. — ^Burden  la  on  party  wbo 
ncanlres  advantage  to  disprove  presumptlona 
that  transactions  entered  Into  were  without 
sufllclent  consideration  and  undue  Influence — 
Jacobs  vs.  Ludemann,  187  CaL  176,  183,  69  Pac. 
Rep.  965.  See  Brison  vs.  Brison,  76  CaL  525, 
682,  7  Am.  St  Rep.  189.  17  Pac  Rep.  689;  Dl- 
mond vs.  Sanderson,  108  CaL  97,  37  Pac.  Rep. 
189;  Odell  vs.  Moss,  180  CaL  862.  357,  62  Pac. 
Rep.  665. 

18.  BTldenco   ntnst   sbow  or  tend   to   sbow 

that  Infiuence  was  not  used  for  purpose  of 
obtalninff  deed  from  beneficiary. — Odell  va 
Moss,  180  CaL  862,  868,  62  Pac  Rep.  666. 


§  2236.    TRUSTEE  HINOLINO  TRUST  PROPERTY  WITH   HIS   OWN.     A 

trustee  who  wilfully  and  unnecessarily  mingles  the  trust  property  with  his  own,  so 
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as  to  constitute  himself  in  appearance  its  absolute  owner,  is  liable  for  its  safety  in 
all  events,  and  for  the  value  of  its  use. 

History:  Enacted  March  21,  1872;  amended  hj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  415,  held  unconstitutional,  see  hiatory, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c  CDLVI,  p.  615. 

1.  Applied,   cited,   construed,   referred   to, 
etc 
2-4.  Construed — ^With    reference   to    applica- 
tion. 
5-6.  Same — ^As  in  accord  with  general  rule. 
7-15.  Commingling — ^What   amounts    to— Bank 

deposits,  etc 
16-20.  Same— Effect  of. 
21-24.  Same — ^Presumptions  arising  from. 
25-28.  Identification — Effect  and  nature  of. 
29-33.  Same — Effect  of  non-identification* 
34-41.  Death  of  trustee — Effect  of. 
42,43.  Bights  of  benefidariea— Lien, 

44.  Same— Profits. 
45, 46.  Bight  to  f  oUow. 
47-52.  Trustee— Bights  and  liability  of— Estate 

of. 
53-55.  Evidence— Burden   of   proof — Suifieieney 
of. 


1*  APPLIED,  CTTBD,  CONSTRUBD,  RB- 
FBRRBID  TO,  etc.  in:  In  re  Estate  ArflrueUo, 
97  Cal.  196,  202,  81  Fac  Bep.  987  (construed 
and  applied);  In  Matter  Bane,  120  Cal.  688»  686, 
66  Am.  St.  Bep.  197,  62  Pac  Bep.  862  (con- 
strued and  applied);  Calmon  v&  Sarrallle,  142 
Cal.  638,  641,  76  Pac  Bep.  486  (construed  and 
applied  with  other  sections). 

Am  to  rlffht  to  follow  trust  fiueds,  see  notes 
32  Am.  St.  Bep.  126;  46  Am.  St  Bep.  608;  and 
monogrraphic  notes  by  Bobert  Desty,  2  L.  B.  A. 
480;  7  L.  B.  A.  670. 

2.  COlfSTRUBD  AS  APPLYING  TO  admin- 
istrator depositlngr  money  in  his  Individual 
name  without  deslgmatlon  or  Indication  of  his 
representative  capacity,  he  having  no  other 
funds  in  bank. — In  re  Estate  Ariruello,  97  Cat 

196,  202,  81  Pac.  Bep.  937. 

8.  To  ffaardlan  Invcatlnsr  ward's  money  in 
his  own  name. — In  Matter  Bane,  120  Cal,  683, 
637.  66  Am.  St.  Bep.  197,  62  Pac  Bep.  852. 

4.  To  real  as  well  as  personal  estate. — In 
Matter  Bane,  120  Cal.  688,  687.  66  Am.  St  Bep. 

197,  62  Pac.  Bep.  852. 

5.  In  accord  with  general  rule  and  a«  de- 
claring it  in  unmistakable  terms. — In  re  Estate 
Arguello.  97  Cal.  196,  202,  81  Pac.  Bep.  987. 

9.  Not   intended  to  chance  prevallinc  mlo 

or   to    limit   liability  under   it. — In    re   Estate 
Arguello,  97  Cal.  196,  202,  81  Pac.  Bep.  987. 

7.  BAlfK  DEPOSITS.  —  Tmstee  dcpositlnr 
money  in  hank  aetlnff  in  STood  faith  and  with 
discretion  to  trust  account,  not  liable  for  loss, 
but  liable  in  case  of  failure  of  bank  or  for 
depreciation  when  deposited  to  his  own  credit, 
same  amountlngr  to  mlnsrllnir. — In  re  Estato 
Arffuello,  97  Cal.  196,  200,  81  Pac.  Bep.  987. 

8.  Depositing  money  in  bank  in  his  own 
name  without  dlscloslnflr  trust,  liable  in  caae 
of  failure  of  bank. — ^In  re  Estate  Areruello,  97 
Cal.  196,  200,  81  Pac  Bep.  987;  In  Matter  Bane, 
120  Cal.  688,  686,  66  Am.  St  Bep.  197,  68 
Paa   Bep.   862.     See    Ind.    Naltner  w.   Dolan, 


108  Ind.  600,  68  Am.  Bep.  61,  8  N.  E.  Bep.  289. 
Pa.  Commonwealth  vs.  McAlister,  28  Pa.  St. 
480.  TITis.  Williams  vs.  Williams,  66  Wis.  800,. 
42  Am.  Bep.  708,  12  N.  W.  Bep.  465,  18  Id.  274. 

9.  Account  of  trustee  who  pays  trust  money 
Into  bank  to  his  own  account  not  in  any  way 
earmarked  with  trust,  and  also  keeps  pri- 
vate money  of  his  own  in  same  account,  will 
be  disentangled  by  court  and  trust  property 
awarded  specifically  to  cestui  que  trust. — Bl- 
isalde  vs.  Bllzalde,  187  CaL  684,  641,  66  Pac. 
Bep.  869,  70  Id.  861. 

10.  Immaterial  whether  moneys  are  minsrled 
in  one  account  at  bank  or  are  kept  in  strong- 
box by  trustee. — Ellzalde  vs.  Elixalde,  187  Cal. 
684,  641,  66  Pac.  Bep.  869,  70  Id.  861. 

11«     liiahillty   of   tmstee    for   loss     of   fnnA 

by  reason  of  insolvency  of  bank  not  affected 
by  question  of  ^ood  faith  in  intention  in 
maklnsr  deposit  in  his  own  name  or  by  fact 
that  he  had  no  other  account  or  that  bank  at 
time  was  in  irood  credit — In  Matter  Bane,  120^ 
Cal.  638.  686,  66  Am.  St  Bep.  197,  62  Pac.  Bep. 
862.  See  In  re  Estate  Araruello,  97  Cal.  196,  81 
Pac.  Bep.  987. 

12.  SECITRITIBS.  —  Taking  of  note  with 
■iortcase  as  security  for  money  belonffln^  to- 
trust  so  as  to  constitute  himself  absolute  own- 
er in  appearance  amounts  to  minfirlingr  of  trust 
property.— In  Matter  Bane,  120  Cal.  633,  637^ 
66  Am.  St  Bep.  197,  62  Pac  Bep.  852. 

18.  RBAL  BSTATB. — Taking  real  estate  i» 
individnal  name  of  trustee  wilfully  and  un- 
necessarily so  as  to  constitute  himself  in 
appearance  absolute  owner,  amounts  to  min- 
irllnfir  trust  property.—In  Matter  Bane,  120  Cal. 
633,  687,  66  Am.  St  Bep.  197,  62  Pac.  Bep.  852. 

14.  "So  as  to  constitute  himself  in  appear- 
ance its  absolute  owner'*  amounts  in  law  to- 
minfflln^  of  trust  property  with  his  own  so- 
as  to  render  trustee  "liable  for  its  safety  in 
all  events." — In  Matter  Bane,  120  Cal.  633,  637, 
66  Am.  St.  Bep.  197,  62  Pac.  Bep.  862. 

18.  Difference  in  principle  and  application 
of  rvle  does  not  exist  between  case  where 
trustee  deposits  money  to  his  individual  credit 
and  where  he  invests  by  note  or  mortgage  ix^ 
his  individual  name. — In  Matter  Bane,  120  CaL 
688,  687,  66  Am.  St  Bep.  197,  62  Pac.  Bep.  852. 

19.  Effect  of — Conuninsllny  of  trust  prop* 
erty  vrith  that  of  others  does  not  destroy  it 
nor  chansre  relation  of  trustee  and  cestui  que 
trust  as  to  its  exchangre  to  that  of  debtor  and 
creditor. — ^Moore  vs.  Jones,  68  CaL  12,  16.  See 
Ounter  vs.  Janes,  9  CaL  648,  669. 

17.  ^jfrives  riffht  to  reclaim  property  con- 
verted until  detached  by  superior  equity  of 
bona  fide  purchaser  for  valuable  consideration 
without  notice. — ^Lathrop  vs.  Bampton,  81  CaL 
17,  22,  89  Am.  Dec  141;  Thompson's  Appeal,  22^ 
Pa.  St  16.  17. 

28.    Benders  trustee  liable  for  any  loss  oc-> 
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•eurrlnff  therefrom. — ^In  Matter  Bane,   120  CaL 
S88,  S87,  66  Am.  St  Rep.  197.  52  Pac.  Rep.  862. 

19.  For  reason  that  he  would  otherwise  be 
able  to  play  fast  and  loose  with  his  cestui  que 
trust. — ^In  Matter  Bane,  120  Cal.  633,  637.  tti 
Am.  St  Rep.  197,  62  Pac.  Rep.  852. 

20.  Trustee  deposltlngr  money  In  bank  to 
his  private  account  without  notice  to  con- 
trary, or  special  agreement  relatlngr  thereto, 
converts  It  to  his  own  use  so  as  to  irive  bank 
right  to  appropriate  It  in  payment  of  amount 
owinsT  by  him. — School  Dlst  vs.  First  Nat 
Bank.  102  Mass.  174,  176. 

21.  SAMB— THE  PRBSUMFTIOlfS  ARISINa 
FROM. — ^Tmstee  mlxlnflr  trust  moBey  with  his 
owB  presumed  to  use  it  in  his  own  trade  or 
business. — In  re  Thorp,  28  Fed.  Cas.  1168. 

22.  Presumption  Is  that  so  tone  as  amount 
In  fund  Is  neater  than  amount  in  trust  fund 
It  will  be  held  in  trust — Ellzalde  vs.  Elizalde, 
137  Cal.  634.  641,  66  Pac.  Rep.  869,  70  Id.  861. 

28.  Is  that  where  trustee,  after  mingrllnff 
funds,  has  drawn  therefrom  from  time  to  time; 
that  moneys  so  drawn  were  from  his  own  por- 
tion of  fund  rather  than  from  money  held  by 
him  In  trust — Central  Nat  Bank  vs.  Connecti- 
cut Mut  14.  Ins.  Co.,  104  U.  S.  64,  bk.  26  I*  ed. 
«93;  In  re  Hallett's  Estate,  L.  R.  18  Ch.  Dly.  696. 

24.  Is  that  fund  is  held  In  trust  where 
amount  deposited  is  srreater  than  amount  of 
trust  fund. — ^Ellzalde  vs.  Ellzalde,  187  Cal.  684, 
641.  66  Pac  Rep.  869,  70  Id.  861. 

25.  IDENTITY — ^EFFECT  OF. — Trust  fand 
wroncfolly  converted  into  another  species  of 
property  will  be  held  in  its  new  form  liable 
to  rights  of  cestui  que  trust  where  its  identity 
can  be  traced. — Lathrop  vs.  Bampton,  81  CaL 
17,  22,  89  Am.  Dec.  141;  Thompson's  Appeal,  28 
Pa.  St  16,  17. 

2/9.  Chance  In  state  and  form  of  trast  prop- 
erty cannot  devest  it  of  trust  so  lon^  as  it 
can  be  identified  as  ori^nal  property  or  its 
product — Lathrop  vs.  Bampton,  81  Cal.  17,  22, 
89  Am.  Dec.  141;  Thompson's  Appeal,  22  Pa. 
fit  16,  17. 

27.  Cestnl  ane  tmst  ean  only  elect  to  take 
property  or  proceeds  invested  in  violation  of 
trust  when  he  can  follow  and  identify  prop« 
erty  in  its  orlgrlnal  or  substituted  form.— 
Lathrop  vs.  Bampton,  81  Cal.  17,  22,  89  Am. 
Dec.  141;  Thompson's  Appeal,  22  Pa.  St.  16,  17. 

28.  IDENTITY  OF  TRUST  FUND  CONSIST- 
ING OF  MONEY  PRESERVED  SO  longr  as  fol- 
lowed and  dlstlngrulshed  from  other  funds,  not 
by  Identification  of  individual  pieces,  but  by 
showingr  separate  and  independent  fund  readily 
distingrulshable  from  other  funda — Lathrop  va 
Bampton,  81  Cal.  17,  89  Am.  Dec.  141;  Ellzalde 
vs.  Ellzalde.  187  CaL  684,  641,  66  Pac.  Rep.  869, 
70  Id.  861. 

20.  Effect  of  non-ldentlflcatlon. — Benefldary 
unable  to  follow  trust  funds  in  same  position 
as  creditor  of  estate. — Byrne  vs.  Byrne,  118 
Cal.  294,  299,  46  Pac.  Rep.  536.  See  Lathrop  va 
Bampton,  81  Cal.  17,  89  Am.  Dee.  141. 

30.  Trust  fund  so  mlngrled  with  and  ab- 
sorbed into  property  of  trustee  as  to  be  no 
longrer  capable  of  Identification,  precludes 
cestui  que  trust  from  followlngr  same,  and  his 
only  rlgrht  Is  that  of  creditor,  and  if  he  falls 
to   present   claim   aerainst   estate   of   deceased 


trustee,  as  required  by  probate  law,  he  cannot 
recover. — Roach  vs.  CarafCa,  85  Cal.  486,  444, 
25  Pac.  Rep.  22. 

81.  Not  identified  either  In  its  original  or 
substituted  form  irlves  no  special  claim  upon 
general  estate  of  trustee  superior  to  that  of 
other  creditors,  no  matter  what  his  personal 
liability  as  trustee  is,  as  in  that  respect  he 
stands  In  same  position  as  other  contract 
creditors. — Rowland  va  Madden,  72  Cal.  17,  18, 
12  Pac  Rep.  226,  870.  See  Lathrop  vs.  Bamp- 
ton, 81  CaL  17,  28,  89  Am.  Dec.  141. 

82.  Rlirhf  of  heneflciary  to  contpel  s^rreara- 
tion  of  tmst  property  from  that  owned  by 
trustee  personally  exists  in  equity  as  agralnst 
trustee  durlngr  his  lifetime,  but  upon  his  death 
rlgrhts  of  other  creditors  intervene  where  It 
is  so  commingrled  as  not  to  be  dlstlnsrulshable. 
— Byrne  va  Byrne,  118  Cal.  294,  800,  46  Pac 
Rep.  586. 

88.  Rnle  as  to  following  tmst  fands,  as  laid 
down  in  Lathrop  va  Bampton,  81  Cal.  17,  89 
Am.  Dec  141,  follow  Byrne  va  Byrne,  118  CaL 
294,  299.  45  Pac  Rep.  586. 

84.  DEATH  OF  TRUSTBB — ^EFFECT  OP. — 
Rlirhts  of  benefldary  are  unaffected  by  death 
of  trustee,  but  his  remedy  will  depend  upon 
ability  or  inability  to  trace  specific  trust  prop- 
erty.— McGrath  vs.  Carroll,  110  CaL  79,  88,  42 
Pac.  Rep.  466. 

See  para  51,  52  this  note 

86.  Tmst  fond  commingled  with  property 
of  trustee  capable  of  belnir  earmarked,  traced, 
and  Identified,  srives  cestui  que  trust  rlsht  of 
action  asrainst  administrator  to  enforce  trust. 
— Roach  va  Caraffa,  86  Cal.  486.  444,  25  Pac 
Rep.  22.  See  Lathrop  vs.  Bampton,  31  Cal.  17, 
89  Am.  Dec  141;  Sharpsteln  vs.  Friedlander,  64 
Cal.  58:  In  re  Estate  Allsrler,  65  CaL  228,  8  Pac 
Rep.  849. 

86.  Capable  of  identification  either  In  Its 
orlgrlnal  estate  or  its  products,  followed  Into 
hands  of  representatives  of  trustee. — ^McGrath 
va  Carroll,  110  CaL  79,  88,  42  Pac  Rep.  466. 
See  Lathrop  va  Bampton,  81  CaL  17,  24,  89  Am. 
Dec   141. 

87.  Clalnt  of  benefldary  against  estate  of 
deceased  trustee  where  identical  property  can- 
not be  traced  is  based  upon  trust,  has  its 
orlerln  therein,  and  depends  for  its  validity 
upon  legality  and  sufilclency  of  trust. — ^Mc- 
Grath va  Carroll,  110  Cal.  79,  88,  42  Pac  Rep. 
466. 

88.  Does  not  chansre  nature  of  his  demand, 
which  is  still  one  due  under  trust  accounting. 
— ^McGrath  vs.  Carroll,  110  Cal.  79,  88,  42  Pac 
Rep.  466. 

39.  Must  present  claim  to  executor  and  suit 
must  be  brougrht  thereon  if  rejected  when  un- 
identified.— Orcutt  vs.  Gould,  117  Cal.  316,  816, 
49  Pac  Rep.  188.  See  Lathrop  vs.  Bampton,  81 
Cal.  17,  89  Am.  Dec  141;  McGrath  vs.  Carroll, 
110  CaL  79,  42  Pac  Rep.  466;  Byrne  va  Byrne, 
118  Cal.  294,  45  Pac  Rep.  686. 

40,  Party  who  cannot  trace  Identieal  prop* 
erty  or  Its  product  into  estate  of  deceased 
trustee  can  only  rely  upon  personal  liability, 
and  has  only  claim  avainst  his  estate  which 
must  be  presented  for  allowance  upon  adminis- 
tration.— McGrath  vi.  Carroll*  110  CaL  ?••  88, 
48  Pac.  Rep.  466. 
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41*     Caaaot  malntalB  aetton  to  ^mtarem  trust 

asralnst  estate  of  deceased  trustee  who  has 
commlnirled  trust  property  with  his  own  un- 
less he  can  show  or  follow  and  Identify  prop- 
erty in  Its  oriflTlnal  or  substitutive  form. — 
Orcutt  ys.  Oould,  117  Cal.  816,  816,  49  Pac.  Rep. 
188. 

42.  RIGHTS  OF  BHNBFICIARIHS.— Ccatiil 
«ae  trust  has  no  special  lien  upon  sreneral  es- 
tate of  trustee  superior  to  that  of  any  other 
creditor  where  specific  property  covered  by 
trust  is  ^one  and  nothing  Is  left  but  naked 
claim  for  damages  on  account  of  breach. — 
Lathrop  vs.  Bampton,  81  CaL  17,  22,  89  Am. 
Dec.  141;  Thompson's  Appeal,  22  Pa.  St.  16,  17. 
See  People  vs.  Hougrhtallngr.  7  Cal.  348;  Ounter 
vs.  Janes,  9  Cal.  648;  Wells  Fargo  ft  Co.  vs. 
Robinson,  13  Cal.  188. 

48;  Lleift  does  not  exist  from  fact  that  trust 
money  has,  like  water,  run  through  the  gen- 
eral mass  and  become  amalgamated. — Elizalde 
vs.  Ellzalde.  137  Cal.  684,  641,  66  Pac.  Rep.  869, 
70  Id.  861. 

As  to  right  to  follow  trust  funds,  see  pars. 
25-88  this  note. 

44.  PROFITS.  —  Profits  earned  bceavse  of 
sood-wlll  of  business  cannot  be  shared  by 
beneficiary  where  gains  are  not  profits,  but 
earning  of  skilful  labor.  —  See  Faulkner  vs. 
Hendy.  108  CaL  16,  24,  86  Pac.  Rep.  1021; 
Featherstonhaugh  vs.  Turner,  26  Beav.  382; 
Willett  vs.  Bltinford,  1  Hare  258,  23  Eng.  Ch. 
253;  Brown  vs.  De  Tastet,  1  Jacob.  284,  4  Eng. 
Ch.  284;  Docker  vs.  Somes,  2  Myl.  ft  K.  656,  8 
Eng.  Ch.  172,  39  Rev.  Rep.  817;  Crawshay  vs. 
Collins.  2  Russ.  826,  8  Eng.  Ch.  825,  26  Rev. 
Rep.  86. 

See  par.  49  this  note. 

45.  RIGHT  TO  PURSUB3  PROPERTY  IN 
CONVERTED  FORM  falls  when  means  of  as- 
certainment fall.  —  Lathrop  vs.  Bampton,  81 
Cal.  17,  22,  89  Am.  Dec  141;  Thompson's  Ap- 
peal, 22  Pa.  St.  16,  17. 

As  to  when  right  exists,  see  pars.  25-88  this 
note. 

441.  Benefldary  not  allowed  to  follow  trust 
funds  Into  trustee's  business  where  it  is 
small  in  comparison  with  capital  invested 
by  trustee  personally  in  such  business  and 
profits  not  earned  by  use  of  trust  fund  and 
trustee  has  not  reaped  any  greater  advantage 
from  use  of  money  than  he  has  allowed  bene- 
ficiaries.— Faulkner  vs.  Hendy,  108  CaL  15,  25, 
86  Pac.  Rep.  1021. 

47.  Trustee  vlolatlaip  trost  by  Investing 
trust  property  or  its  proceeds  in  any  other 
property,  liable,  at  election  of  cestui  Que  trust, 
to  hold  substituted  property  suoject  of  trust, 
or  personally  as  for  breach  of  trust. —Lathrop 
vs.  Bampton,  81  Cal.  17,  22,  89  Am.  Dec  141; 
Thompson's  Appeal,  22  Pa.  St.  16,  17. 

48.  Wilfully    unnecessarily    mingling    trust 


property  with  his  own  so  as  to  constitute  him- 
self in  appearance  its  absolute  owner  Is  liable 
for  its  safety  in  all  eventa — ^In  Matter  Bane, 
120  Cal.  538.  586,  65  Am.  St.  Rep.  197,  52  Pac 
Rep.  762.  See  In  re  Estate  Arguello,  97  CaL 
196,   81  Pac.  Rep.  987. 

49.     PROFITS. — Law    will    Intercept    profits 

and  give  them  to  beneficiary  although  he  is 
not  Injured  by  use  of  money,  and  there  has  not 
even  been  reasonable  delay  In  payment,  in 
order  that  trustees  may  not  be  tempted  to  use 
trust  money  for  their  own  advantage. — Faulk- 
ner vs.  Hendy,  108  Cal.  15,  26,  86  Pac  Rep. 
1021. 

See  par.   44  this  note 

80.     TRUSTEE  ENTITLED  TO  ALLOWANCE 

for  amount  earned  by  business  management  of 
members  of  firm  in  whose  business  trust 
money  has  been  wrongfully  used  not  as  com- 
pensation, but  because  profits  are  taken,  not  as 
right  in  beneficiary,  but  pursuant  to  principle 
of  public  policy  which  takes  away  from  trustee 
all  advantage  gained  by  him  through  mis- 
appropriation.— See  Faulkner  va  Hendy,  108 
Cal.-  15,  24,  86  Pac  Rep.  1021;  Featherston- 
haugh vs.  Turner,  25  Beav.  382;  Willett  va 
Blanford,  1  Hare  258,  28  Eng.  Ch.  258;  Brown 
vs.  De  Tastet,  1  Jacob.  284,  4  Eng.  Ch.  284; 
Docker  va  Somes,  2  MyL  &  K.  655,  8  Eng.  Ch. 
172,  39  Rev.  Rep.  817;  Crawshay  vs.  Collins,  2 
Russ.  325,  8  Eng.  Ch.  825,  26  Rev.  Rep.  86. 

51.  Executrix  of  deceased  trostee  whose  es- 
tate is  Indebted  to  trust,  money  being  com- 
mingled by  trustee  with  his  own,  owes  no 
duty  to  beneficiaries  to  keep  money  invested. 
— Bemmerly  vs.  Woodward,  124  CaL  568,  578, 
67  Pac.  Rep.  661. 

53.     Executor  of  deceased  tmstee   who   has 

commingled  trust  estate  with  his  own  in  such 
manner  that  it  cannot  be  distinguished  not 
bound  to  pay  until  authorized,  and  cannot  be 
charged  with  interest. — ^Bemmerly  vs.  Wood- 
ward, 124  Cal.  668,  578,  67  Pac.  Rep.  561. 

68.  EVIDENCE.  —  Burden  of  Identifying 
trust  fund  In  hands  of  representatives  of  de- 
ceased trustee  who  has  mixed  same  with  his 
own  rests  upon  beneficiary.— -Orcutt  vs.  Oould, 
117  CaL  816,  49  Pac  Rep.  188. 

64.  To  charge  trustee  with  ntlxlng  trust 
funds  with  money  of  his  own  and  using  same 
in  general  business  expenditures  and  invest- 
ments It  must  be  alleged  and  shown  that  same 
Is  then  in  his  custody  as  fruit  or  product  of 
the  investment — ^Lathrop  vs.  Bampton,  81  CaL 
17,  82,  89  Am.  Dec  141. 

60.  Cestui  «ne  tmst  elaliing  specUc  real 
or  personal  property  must  show  that  it  is 
identical  property  originally  covered  by  trust 
or  that  It  is  fruit  or  product  thereof  In  new 
form. — Lathrop  vs.  Bampton,  81  Cal.  17,  22,  89 
Am.  Dec  141;  Thompson's  Appeal,  22  Pa.  St. 
16,  17. 


§  2237.    MEASUBE  OF  LIABILIT7  FOB  BBEAOH  OF  TBUST.    A  trustee  who 

uses  or  disposes  of  the  tmst  property,  contrary  to  section  twenty-two  hundred  and 

twenty-nine,  may,  at  the  option  of  the  beneficiary,  be  required  to  account  for  all 

profits  so  made,  or  to  pay  the  value  of  its  use,  and,  if  he  has  disposed  thereof,  to 

replace  it,  with  its  fruits,  or  to  account  for  its  proceeds,  with  interest. 

History:  Enacted  March  21, 1872. 
CO.— 111. 


(17«a)         mCASVBID  OF  lilABIUTT— liOSSBS   OHLT,  WHEN. 


[DlT.  UI,  Pt.  IV* 


1.  Applied,  dted,  eonstmed,  referred  to,  etew 

2.  €k>iiBtnied — ^With  reference  to  application. 
8.  Bemedy  of  beneficiarj. 

4.  Trustee's  liability — ^Ezeentor  investing  in  his 
own  name. 
5,6.  Same— Personal  liabUitj. 

1.  APPLIBDy  CITBDy  COlfSTRUBD^  RB- 
FBRREID  TO,  etc..  In:  Harpendins  vs>  Meyer, 
66  Cal.  666,  663  (referred  to  in  dis.  op.);  Ber- 
xninsrham  vs.  Wilcox.  120  CaL  467,  471,  62  Pac. 
Rep.  822  (construed  and  applied  with  12229); 
Burns  va  Clark,  133  Cal.  634,  639,  86  Am.  St. 
Rep.  233,  66  Pac  Rep.  12  (referred  to  with 
other  sections);  Calmon  vs.  Sarraille,  142  CaL 
638.  641,  76  Paa  Rep.  486  (construed  and  ap- 
plied with  other  sections). 

As  to  Uttblllty  of  trustee  for  use  of  property 
for  his  owM  benellt»  see  ante  H  2229,  2280  and 
notes. 

As  to  Ilabllltr  of  trustee  for  compoiind  Inter- 
est, see  post  I  2262  and  note. 

As  to  liability  of  trustee  for  BOn-lAvestatenty 
see  post  S  226S  and  note. 


S.  CONSTRUBD  AS  APPLYING  to  case  ot 
Investment  by  trustee  In  private  corporation 
of  which  he  was  director,  property  of  whiclft 
was  encumbered  and  of  but  little  value. — Ber- 
minffham  vs.  Wilcox,  120  C^aL  467,  471,  62  Pac 
Rep.   822. 

S.     PARTT  DBPRITED   OF   PROPERTY   bF 

wrongrful  act  of  trustee  entitled  to  claim  value 
of  land  at  time  of  action,  and  not  monoF 
claim. — Price  va  Reeves^  88  CaL  467,  461. 

4*  Bxeevtor  fnvestlasr  noney  In  his  owm 
name  at  low  rates  of  interest,  liable  for  divi- 
dends received  and  for  market  value  of  stoclc 
In  case  of  decrease,  as  trustee. — ^In  re  Norris's 
Appeal,  71  Pa.  St.  106. 

5.     Trustee  eonveylnsr  to  Innocent  pnrchasep 

without  note,  personally  liable.  —  Adams  vs. 
Lambard,  80  CaL  426,  486,  22  Pac  Rep.  180. 

«.  TRUSTEB  HOLDING  NOTB,  who,  in- 
stead of  dlscharffingr  trust  by  surrendering  it» 
collects  it  from  soaker,  becomes  personally 
liable  for  proceeds  thereof.  —  Sharpstein  vs, 
Friedlander,  68  CaL  78,  79. 


§  2238.  SAME.  [FOB  LOSSES  ONLY,  WHEN.]  A  trustee  who  uses  or  dis- 
poses of  the  trust  property  in  any  manner  not  authorized  by  the  trust,  but  in  good 
faith,  and  with  intent  to  serve  the  interests  of  the  beneficiary,  is  liable  only  to  make 
good  whatever  is  lost  to  the  beneficiary  by  his  error. 

History:  Enacted  March  21, 1872. 

1.  Applied,  dtad,  eonstmed,  referred  to,  etc. 

2.  Construed — ^With  reference  to  application. 
8.  Presumption  in  favor  of  discharge  of  duties. 
4.  Trustee's  liability. 
6.  Evidence — Burden  of  proof. 


1.  Applied,    dted,    eonstmed,    referred    tOp 

etc.,  in:  Winchester  va  Howard,  186  Cal.  482, 
446,  89  Am.  St.  Rep.  163,  64  Pac.  Rep.  692, 
suh  nom.  Rice  vs.  Howard,  69  Pac.  Rep.  77 
(construed  and  applied);  Calmon  vs.  Sarraille, 
142  Cal.  638,  641.  76  Pac  Rep.  486  (construed 
and  applied  with  other  sections). 

2.  CoBstmed  as  applylnc  to  loans  made  by 
directors  of  bank  In  violation  of  the  rules  in 
interest   of  the   bank  as   constituting  a   mis- 


appropriation.— ^Winchester  va  Howard.  18$ 
Cal.  432,  446,  89  Am.  St.  Rep.  163.  64  Pac.  Rep. 
682,  sub  nom.  Rice  vs.  Howard,  69  Pac.  Rep.  77. 

8.  Presnuption  In  favor  of  trust eea  faith- 
fully discharging  duties. — In  re  Estate  Thomp- 
son, 101  CaL  849,  366,  36  Pac  Rep.  991,  36  Id. 
98,  608. 

4.  Tmstce  liable  for  all  gain  or  profit  made 
from  investment. — In  re  Estate  Thompson.  101 
Cal.  849,  866,  86  Pac  Rep.  991,  86  Id.  98,  608. 

8.  Bvldence — ^Bnrden  of  proof  upon  trustee 
to  show  that  investment  or  payment  was  a 
proper  disbursement. — In  re  Estate  Thompson* 
101  CaL  849,  866,  86  Pac  Rep.  991,  36  Id.  98» 
608. 


§  2239.  COTRUSTEES,  HOW  FAB  LIABLE  FOB  EACH  OTHEB.  A  trustee 
is  responsible  for  the  wrongful  acts  of  a  cotrustee  to  which  he  consented,  or  which, 
hy  his  negligence,  he  enabled  the  latter  to  commit,  but  for  no  others. 

History:  Enacted  March  21, 1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc 
2-4.  Construed — ^With  reference  to  application. 

5.  Gontribntioii — ^Bight   to   between   eotrna- 

leeB. 

6.  liability — ^Foreign  esecntor — Jnriadiction 

in  which  liable. 
7-15.  Same — ^Personal    liability    of    tmstee^* 
When  shown. 
16, 17.  Same — Same— When  not  shown* 

18.  Same — Efitect  of  agreement. 
19,  20.  Same— How  affect^  by  trustee's  acts. 
21,22.  Bight  of  action  by  trustee — ^When  existi. 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RB3- 
FBRRBD  TO,  eto.,  in:  In  re  Estate  Osbom, 
S7  Cal.  1.  6,  26  Paa  Rep.  167.  11  L.  R.  A.  264 


(construed  and  applied);  Bermlnfpham  ys. 
Wllcoz,  120  Cal.  467,  471,  62  Pac.  Rep.  82t 
(construed  and  applied);  Calmon  vs.  Sarraille, 
142  Cal.  688,  641,  76  Pac.  Rep.  486  (construed 
and  applied  with  other  sections). 

As  to  liability  of  trmtees,  executors,  ote.^ 
for  aeta  and  defaults  of  their  cwtrusteea,  see 
monosrraphlc  notes  42  Am.  Dec.  288-293;  11 
Palsre  Ch.  (N.  T.)  299,  bk.  6  L.  ed.  142;  8  Sandf. 
Ch.  (N.  T.)  99,  bk.  7  li.  ed.  785;  85  U.  a  (10 
Pet.)  582.  562,  bk.aii.ed.  522. 

S.  CONSTRUED  AS  APPLYING  to  liablHtT 
for  funds  allowed  to  remain  In  hands  of  co- 
executor. — In  re  Estate  Osbom.  87  CaL  1,  6». 
26  Pac.  Rep.  157.  11  lb  R.  A.  264.     See  N.  T. 


a*lt.VIII,cli.I«art.II.]        COTRirSTBBS—IilABUilTY  FOR  BACH  OTHER. 
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Cmft  vs.  Wllllania,  88  N.  Y.  884.  Pa.  Welsrand'fl 
Appeal,  28  Pa.  St.  471.  Bus.  Lincoln  vs. 
Wright,  4  Beav.  427. 

S.  To  trustee  allowlAff  ezeeator  appointed 
under  will  to  use  moneys  in  purchase  of 
bonds  as  investment. — Bermlnsrham  vs.  Wil- 
cox. 120  Cal.  467,  471,  62  Pac.  Rep.  822.  See 
Adair  vs.  Brimmer,  74  N.  Y.  689;  Jones's  Ap- 
peal, 8  Watts  &  S.  (Pa.)  148,  42  Am.  Dec  282. 

4.  To  trustee  allowing  his  cotrastee  to  eon- 
tinne  management  Of  portion  of  estate  in  his 
hands  before  commencement  of  trust  in  sani6 
manner  as  before. — Bermlngham  vs.  Wilcox* 
120  CaL   467,  471,  62  Pao.  Rep.   822. 

5.  CONTRIBUTION— Rlsht  of  between  eo- 
tmstees  Joint  and  severally  liable  for  breach 
of  trust  in  making:  improper  investments  can- 
not be  considered  in  action  by  beneficiary  to 
enforce  trust. — Bermlngrham  v&  Wilcox,  120 
CaL  467,  474,  62  Pao.  Rep.  822. 

6.  UABIltlTir — ^Forelsn  executor  allowing 
assets  to  come  into  possession  of  coexecutor 
by  voluntary  payment  or  administration  bound 
to  account  for  them  In  domiciliary  jurisdic- 
tion.— Fox  vs.  Tay,  89  Cal.  839,  848,  28  Am.  St. 
Rep.  474,  24  Pac.  Rep.  866,  26  Id.  897.  See 
Parsons  vs.  Lyman,  20  N.  Y.  108;  Wilkins  vs. 
Ellett.  108  U.  S.  266,  268,  bk.  27  L.  ed.  718,  2 
Sup.  Ct.  Rep.  641;  Wyman  vs.  United  States 
ex  rel.  Halstead,  109  U.  8.  664,  666,  bk.  27  U 
ed.   1068,   8  Sup.  Ct.  Rep.   417. 

7.  Trustee  personally  liable  to  see  to  appli- 
cation of  trust  funds. — Fox  vs.  Tay,  89  CaL 
839,  348.  28  Am.  St.  Rep.  474,  24  Pao.  Rep.  866, 
26  Id.   897. 

8.  For  allowing  his  eotmstee  to  receive  and 
waste  estate  when  he  has  means  of  preventing 
It,  liable  for  estate  thus  wasted.— Bermingrham 
vs.  Wilcox,  120  CaL  467,  472,  62  Pac.  Rep.  822. 
See  Adair  vs.  Brimmer,  74  N.  Y.  639;  Jones's 
Appeal,  8  Watts  ft  8.  (Pa.)  148,  42  Am.  Dec. 
282. 

9.  For  delivering  whole  management  to 
other,  and  betraying  indifferent  and  grross  negr- 
ligrence. — Laroe  vs.  Dougrlass,  18  N.  J.  Eq.  (2 
Beas.)  808,  818. 

10.  For  failure  to  apply  money  or  to  see 

to  its  application  where  he  makes  no  effort 
to  see  that  cotrustee  does  his  duty. — ^Ringrgrold 
vs.  Ringrgold,  1  Har.  ft  G.  (Md.)  11,  18  Am. 
Dec.  260. 

11.  For  money  remaining  In  hands  of  eo« 
trustee  for  which  latter  has  ffiven  note  and 
mortgragre. — Fox  vs.  Tay,  89  Cal.  889,  848,  28 
Am.  St.  Rep.  474,  24  Pac.  Rep.  866,  26  Id.  897. 


12.  For  nesllsenee  In  allo^rlns  cotrustee  to 
receive  and  waste  trust  funds  when  he  might 
prevent  same,  personally  responsible. — Laroe 
vs.  Dougrlass,  18  N.  J.  Eq.  (2  Beas.)  808.  813. 
See  Schenck  vs.  Schenck,  16  N.  J.  Eq.  (ICE. 
Or.)    174.   184. 

15.  For  not  taklnir  steps  to  remove  eo- 
tmstee in  case  of  his  negligrence. — Spencer  vs. 
Spencer,  11  Paige  Ch.   (N.  Y.)   299. 

14.  For  trust  funds  passed  over  to  co- 
trustee for  Investment  and  distribution. — Fox 
vs.  Tay,  89  Cal.  889,  848,  28  Am.  St  Hep.  474, 
24  Paa  Rep.  866,  26  Id.  897. 

16.  Where  by  agreement  or  co-operation 
with  another  he  connives  at  act  of  another 
violating  trust.— Stowe  vs.  Bowen,  99  Mass. 
194. 

16,  HOT  LIABIiEI — ^Unless  there  be  circum- 
stances of  fraud  or  grross  negligence. — Stell's 
Appeal,  10  Pa.  St.  149,  162.  See  Peter  vs.  Bev- 
erly, 86  U.  a  (10  Pet.)  682,  bk.  9  L.  ed.  622. 

17.  Not  liable  for  waste  or  dereliction  of 
his  cotrustee  not  occasioned  by  any  act  or 
agreement  of  his.*-Banks  vs.  Wilkes.  8  Sandf. 
Ch.  (N.  Y.)  99.  See  Ala.  Taylor  vs.  Roberts,  9 
Ala.  88.  Md.  Latrobe  vs.  Tiernan,  2  Md.  Ch. 
474,  480.  If.  T.  Sinclair  v&  Jackson,  8  Cow. 
648.  Fa«  Jones's  Appeal,  8  Watts  ft  8.  148,  42 
Am.  Dea  282;  Stell's  Appeal,  10  Pa.  St.  149.  162. 

15.  EFFECT  OF  AGREEMENT. — ^Express 
agreement  between  trustees  for  division  of 
management  of  estate  is  not  necessary  in 
order  to  charge  one  with  the  acts  of  other. — 
Bermingham  vs.  Wilcox,  120  CaL  467,  472,  62 
Pac  Rep.  822. 

19b  How  affected  by  truster^s  acts. — Fact 
that  truster  in  his  lifetime  had  intrusted  each 
of  trustees  with  management  of  different  por- 
tions of  his  property  does  not  authorize  them 
to  divide  management  of  trust  estate  amongr 
themselves  after  entering  upon  their  duties  aa 
trustees. — Bermingham  vs.  Wilcox,  120  Cal. 
467,  471,  62  Pac.  Rep.  822. 

20.  Does  not  alter  fixed  principles  of  law 
by  which  trustees  must  be  governed  in  man- 
agement of  trust  estate. — Bermingham  v& 
Wilcox,  120  Cal.  467,  471,  62  Pao.  Rep.  822. 

21.  RIGHT  OF  ACTION  BY  TRUSTEE — 
Trustee  cannot  sue  cotrustee  for  possession  of 
trust  premises. — Ooldschmidt  v&  Maier  (CaL 
Sept.  14,  1908),  78  Pac.  Rep.  984,  986. 

22.  For  conversion  of  trust  premises  under 
trust  deed  giving  power  of  sale. — Ooldschmidt 
vs.  Maier  (CaL  Sept.  14,  1908),  78  Paa  Rep^ 
984,  986. 
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1 2243. 


ARTICLE  m. 

OBLiaATIONS    OF    THIRD    PERSONa 

Third   persoD,   when  involuntazy   true-      S  2244.    When  third  person  mnst  see  to  appliea- 
tee.  tion  of  trust  property. 


§  2243.  THIBD  PESSON,  WHEN  INVOLUNTABT  TRUSTEE.  Every  one  to 
whom  properly  is  transferred  in  violation  of  a  trust,  holds  the  same  as  an  involun- 
tary trustee  under  such  trust,  unless  he  purchased  it  in  good  faith,  and  for  a 
valuable  consideration.        History:    Enacted  March  21, 1872. 


1.  Applied,  cited,  eonstnied,  referred  to,  etc. 
2, 3.  Construed — ^With  reference  to  application. 

4.  Assignee   under   assignment— Position   of. 
5-8.  Transf erree — Position  of. 
9-11.  Evidence — ^Burden  of  proof  and  sufficiency. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO»  eta,  in:  Harpendlng  ye.  Meyer, 
65  CaL  655,  662  (referred  to  with  other  seo- 
tions  in  dls.  op.);  Wamock  va.  Harlow,  96 
CaL  298.  807,  81  Am.  St.  Rep.  209,  81  Pac  Rep. 
166  (construed  and  applied  with  1866);  Gray 
vs.  Farmers'  Bzch.  Bank,  106  CaL  60,  64,  88 
Pac  Rep.  519  (construed  and  applied);  Chap- 
man vs.  Hugrhes  (Cal.  Sept  7,  1899),  68  Pao. 
Rep.  298,  801  (construed  and  applied);  Chap- 
man vs.  Huffhes,  184  C^aL  641,  657,  60  Pao.  Rep. 
974,  66  Id.  982  (construed  and  applied  with 
I  870). 

a.  CONSTRUED  AS  APPLYING  to  case  Of 
■ale  by  trustee  to  his  son  and  partner. — Chap- 
man vs.  Hugrhes  (CaL  Sept.  7,  1899),  68  Pao. 
Rep.    298,   801. 

8.  As  not  applying  to  pvrcliafle  firom  ad- 
ininlatrator  of  draft  where  part  of  considera- 
tion was  private  debt  without  showing:  default 
on  part  of  administrator  to  the  detriment  of 
the  cestui  que  trust. — Gray  vs.  Parmer's  Ezch. 
Bank.   105  CaL   60,  64.  88  Pac.  Rep.   619. 

4.  ASSIGNEE  UNDER  ASSIGNMENT  ORIO- 
INALLiY  made  by  party  in  whose  name  taken 
%t  request  of  party  paying  consideration  in 
tame  possession  as  party  originally  holding: 
and  charges  him  with  like  trust. — Grant  vs. 
Heverln,  77  CaL  263,  266,  18  Pac  Rep.  647, 
19  Id.  498. 

5.  PARTIES  TO  "WHOM  PROPERTY  IS 
TRANSFERRED  In  violation  of  trust  hold 
aa  involuntary  trustees  under  such  trust  un- 


less they  purchase  In  good  faith  and  for 
valuable  consideration  without  notice. — Chap- 
man vs.  Hughes,  184  CaL  641,  646,  667,  60  Pac 
Rep.  974,  66  Id.  982. 

6.  To  same  extent.  In  same  manner,  with 
like  force  and  effect  as  against  original  trustee. 
— Gray  vs.  Framers'  Exch.  Bank,  106  CaL  60, 
64,  38  Pac.  Rep.  619.  See  Lathrop  vs.  Bampton, 
81  CaL  17,  89  Am.  Dec  141;  Theller  vs.  Such, 
57  Cal.   447,   460. 

7.  Not  freed  front  lUibllltT  by  reason  that 
cestui  que  trust  had  separate  advico  of  an 
attorney. — Jones  vs.  Jones,  140  CaL  687,  690, 
74  Pac.  Rep.  143. 

8.  Party  having  right  to  property  held  by 
one  holding  confidential  relation  upon  verbal 
agreement  creating  trust  has  right  to  follow 
such  property  into  hands  of  third  person  tak- 
ing from  such  involuntary  trustee  who  claims 
title  through  fraud. — Jones  vs.  Jones,  140  C^L 
687,  690,  74  Pac  Rep.  148. 

9*  BVIDENCEI — Borden  la  vpon  party  pur- 
chasing from  trustee  to  show  that  he  pur- 
chased in  good  faith  for  valuable  consideration 
where  he  is  party  or  bound  by  judgment 
against  his  grantor. — Warnock  vs.  Harlow,  96 
CaL  298,  807,  81  Am.  St.  Rep.  209,  81  Pac  Rep. 
166. 

10.  PURCHASER  RELYING  UPON  ASSIGN- 
MENT must  plead  and  prove  such  facta  aa 
will  estop  cestui  que  trust. — Chapman  vs. 
Hughes.  184  CaL  641,  657,  60  Pac  Rap.  974, 
66  Id.  982. 

11.  In  order  to  eharg*  party  dealing  vrith 
trostee  as  involuntary  trustee  It  must  appear 
that  original  trustee  was  in  default  to  detri- 
ment of  cestui  que  trust. — Gray  vs.  Farmers' 
Exch.  Bank,  106  CaL  60,  64,  88  Pac  Rep.  619. 


§  2244.  WHEN  THIBD  PERSON  BltUST  SEE  TO  APPUOATION  OF  TRUST 
PBOPEBTY.  One  who  actually  and  in  good  faith  transfers  any  money  or  other 
property  to  a  trustee,  as  such,  is  not  bound  to  see  to  the  application  thereof,  and 
his  rights  can  in  no  way  be  prejudiced  by  a  misapplication  thereof  by  the  trustee. 
Other  persons  must,  at  their  peril,  see  to  the  proper  application  of  money  or  other 
property  paid  or  delivered  by  them. 

History:  Enacted  March  21, 1872. 


1.  Applied,  dted^  eonstnied,  referred  to,  ote.  i*    Applied,    elted,    emiatmel,    vefancA    ta, 

2.  Constmed— With  reference  to  application.  etc.  In:     Nonernea  vs.  Newlanda,  118  Cal.  108. 
t4i,  Purchaser^-When  bound  to  see  to  applicip  106,  60  Pac  Rep.  St6  (oonstmad  and  applied 

tion  of  purchase  mon^.  with   other  aeotlons). 


Tit.  Till,  eh.  n,  art.  I.]      *WHO  ABfiS  TRUST1SB8 — CRBATION    OF   TRUST.      <17«8)      M29B0^   9Mn 


S.  Cimstrved  as  applyinc  to  sale  by  trustee 
to  successors  of  beneficiary  with  knowledg^e 
of  trust. — Nougnes  vs.  Newlands,  118  Cal.  lOS, 
106*    50   Pac.   Rep.   886. 

S.  Pordiaser  at  trust  sale  bound  In  certain 
cases  to  see  to  application  of  purchase  money. 
— ^Thompson  vs.  McKay,  41  Cal.  821,  281. 

4.    Vadcv  trvat  deed  for  benefit  of  creditors 


not  bound  to  see  to  application  of  purchase 
money. — Thompson  ys.  McKay,  41  CaL  221, 
281. 

5.  Not  bound  to  institute  examination  into 
accounts  of  trustee  even  if  It  should  ultimately 
appear  on  final  settlement  that  trust  debt 
had  in  fact  been  satisfied  before  sale.—. 
Thompson  vs.  McKay,  41  CaL  221,  281. 


CHAPTER   n. 

TRUSTS   FOR    THB   BBNSFIT   OF   THIRD    PERSON& 

Article  I.  Nature  and  Creation  ot  the  Trust,  §§  2260-2254. 

n.  Obligations  of  Trustees,  §§2258-2263. 

ni.  Powers  of  Trustees,  §§  2267-2269. 

lY.  Bights  of  Trustees,  §§  2273-2275. 

y.  Terniination  of  the  Trust,  §§  2279-2283. 

VI.  Suecessioii  or  Appointment  of  New  Tmsteee,  8!  2287-2289* 


ARTICLE  L 

NATURB   AND   CREATION  OF  THE   TRUST. 


I  2250. 

9  2251. 

§  2252. 


Who  are  trustees  within  the  seope  of 

this  chapter. 
Creation  of  trust. 
Trustees  appointed  hy  court. 


§  2253.    Declaration  of  trust. 
§2254.    Same.      [Declarations    before    aceept- 
anee.] 


§  2250.    WHO  ARE  TRUSTEES  WITHIN  SCOPE  OF  THIS  CHAPTER.    The 

prOYisionB  of  this  chapter  apply  only  to  express  trosts,  created  for  the  benefit  of 
another  than  the  truster,  and  in  which  the  title  to  the  trust  property  is  vested  in 
the  trustee;  not  including,  however,  those  of  executors,  administrators,  and 
guardians,  as  such.  History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construed — ^With  reference  to  application. 


1.    Applied,    eltedy    eoastmed,    referred    to, 

etc,  In:  Elizalde  vs.  Elizalde,  187  Cal.  634, 
638,  66  Pac.  Rep.  369,  70  Id.  861  (construed  and 
applied). 


&    Constmed    mm   not    applytnc    to    ease    of 

trust  devolving  upon  personal  representative 
upon  death  of  trustee  who  is  Involuntary 
trustee  excepted  from  obligation  of  investing 
funds. — Elizalde  vs.  Ellzalde,  137  Cal.  634,  638, 
66  Pac.  Rep.  869,  70  Id.  861.  See  In  re  Estate 
Marre,  127  Cal.  128,  182,  69  Paa  Rep.  886. 


§  2251.    CREATION  OF  TRUST.    The  mutual  consent  of  a  truster  and  trustee 
creates  a  trust  of  which  the  beneficiary  may  take  advantage  at  any  time  prior  to  its 

Hietory:  Enacted  March  21,  1872. 


rescission. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2-4.  Construed — With  reference  to  application. 
5,6.  Same — As  to  sufficiency  of  acceptance  hy 
beneficiarj. 

7.  €k)n8tTuction  of  deed  by  eonrt — ^Effect  of. 

8.  Bight  of  beneficiary  to  afSrm — ^Knowledge. 

1.  APPLIBO,  CFTED,  CONSTRUED,  RE2- 
FBRRBD  TO,  etc..  In:  Bettis  vs.  Townsend, 
61  Cal.  888,  884  (construed  and  applied);  Dyer 
va.  Leach,  91  Cal.  191,  198,  25  Am.  St.  Kep. 
171,  27  Pac.  Rep.  698  (construed  and  applied 
with  other  sections);  Tyler  vs.  Mayre.  95  Cal. 
160,  168,  27  Pac.  Rep.  160»  80  Id.  196  (con- 
strued and  applied);  Robertson  va.  Burrell,  110 
Cal.  568,  676.  42  Paa  Rep.  1086  (construed  and 
applied);  Booth  va.  Oakland  Bank,  122  CaL 
19,  26,  64  Pac.  Rep.  870  (construed  and  ap* 
plied). 


As  to  right  of  beneflelary  to  allinn  and  on* 
force  tmat,  see  monosrraphic  notes  by  Robert 
Desty,  4  John.  Ch.  (N.  Y.)  136,  bk.  1  L.  ed. 
791;  8  John.  Ch.  (N.  Y.)  229,  bk.  1  L.  ed.  602. 

9.     CON8TRUBD  AS  APPLYING  TO  AGREES. 

BEENT  made  upon  sale  of  trust  premises  under 
mortgrage,  whereby  difference  between  amount 
of  mortgage  and  purchase  price  should  be 
held  in  trust — ^Bettis  vs.  Townsend,  61  CaL 
883,  884. 

3.  To  assigrnee  of  beneficiary  who  was  one 
of  trustees. — Tyler  vs.  Mayre,  96  CaL  160,  168, 
27  Pac.  Rep.  160,  80  Id.  196. 

4.  To  trust  relating  to  personal  property. — 
Robertson  vs.  Burrell,  110  CaL  668,  676,  42  Pac 
Rep.   1086. 

8.     As  dedarlng  agreement  made  by  beaoll* 


SI  a2S2-22&4        (17M) 


APPOINTMENT   BY   COURT—DBSCLABATION.- 
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clary  siifllcleiit  acceptance. — Booth  vs.  Oakland 
Bank,  122  Cal.  19,  25,  54  Pac.  Rep.  270. 

6*  Aa  mot  rcquUrlns  that  beneficiary  should 
be  Informed  of  trust  and  expressly  accept 
same. — Booth  ys.  Oakland  Bank,  122  CaL  19, 
26,  54  Pac.  Rep.   270. 

7.  CONSTRUCTION  PliACBD  UPON  DEBD 
OF  TRUST  by  court  becomes  law  of  case  and 
its  correctness  cannot  be  considered  upon  sec- 
ond appeal. — ^More  ys.  Calkins,  95  Cal.  435,  439, 
29  Am.  St  Rep.  128,  20  Pac.  Rep.  583;  Table 
Mt.  T.  Co.  ▼&  Stranahan,  21  CaL  S48. 


8.  TRUST  CRBATBD  FOR  BBNSFIT  of 

parties  or  for  better  security  of  debt  owlner 
to  them  oomlng  to  their  knowledsre  may  be 
afilrmed  by  them  when  same  comes  to  their 
knowledsre. — ^Moses  vs.  Murgatroyd,  1  John. 
Ch.  (N.  Y.)  119.  129,  7  Am.  Dec.  478.  See 
Nellson  vs.  Blight,  1  John.  Cas.  (N.  Y.)  205; 
Shepherd  vs.  McEvers,  4  John.  Ch.  (N.  T.) 
136,  8  Am.  Dec  561;  Duke  of  Cumberland  vs. 
Codrln^on,  8  John.  Ch.  (N.  Y.)  229,  261,  8  Am. 
Dec  492;  Weston  vs.  Barker,  12  John.  (N.  Y.) 
276,  28U  7  Am.  Deo.  819. 


§  2252.  TBUSTEES  APPOINTED  B7  OOUBT.  When  a  trustee  is  appointed 
by  a  court  or  public  officer,  as  such,  such  court  or  officer  is  the  truster,  within  the 
meaning  of  the  last  section. 

History:  Enacted  March  21, 1872. 

1.  Applied,  died,  eonstmed,  referred  to,  ete.  2.    Theory  of  law  lo   that  upon   death    of 

2.  Theory  of  law — ^YestB  trosta   in  court  upon      trustee,   trust  vests  In  court,  and  in  absence 

deatii  of  trustees.  of  statutory  provision  notice  Is  not  necessary 

to  confer  jurisdiction. — Dyer  vs.  Leach,  91  CaL 
191,  193,  25  Am.  St  Rep.  171,  27  Pac.  Rep. 
598.  See  MUbank  ys.  Cranes  25  How.  Pr. 
(N.  Y.)  192. 


1.    ApyUed,    eltedy    oonstmed,    referred    to, 

etc..  In:  Dyer  vs.  Leach,  91  Cal.  191,  193,  26 
Am.  St.  Rep.  171,  27  Pac.  Rep.  698  (construed 
and  applied  with  other  sections). 


§  2253.    DEOLABATION  OF  TRUST.    The  nature,  extent,  and  object  of  a  trust 
are  expressed  in  the  declaration  of  trust. 

History:  Enacted  March  21, 1872. 
See  post  I  2254  and  note. 

§2254.    SAME.    [DECLARATIONS  BEFORE  AOOEPTANOE.]  AU  declarations 

of  a  truster  to  his  trustees,  in  relation  to  the  trust,  before  its  acceptance  by  the 
trustees,  or  any  of  them,  are  to  be  deemed  part  of  the  declaration  of  the  trust, 
except  that  when  a  declaration  of  trust  is  made  in  writing,  all  previous  declara- 
tions by  the  same  truster  are  merged  therein. 

History:   Enacted  March  21, 1872. 


1, 2.  Declaration  of  trust — ^Nature  of. 

3.  In  instrument  containing  will  maj  be  ef- 

fective after  rerocation. 

4.  How  construed  in  equitj. 

5, 6.  Presumption  as  to  correctness,  etc 
7-10.  Reformation — ^When  reformed  or  revised 
— Evidence. 

11, 12.  Subsequent  declarations — By  truster,  trus- 
tee— Effect  of. 

13-15.  When  not  shown. 

16-19.  Evidence — ^Admissibility    and    suffidency 
of. 

20,21.  Same — ^Declarations    bj    husband — ^When 
admitted. 

22.  Same — ^Declarations    by    son — ^When    ad- 

mitted. 

23.  Same — ^Verified  answer — Suffteient  declar- 

ation. 

Aa  to  declaration  of  tmmtmf  see  monogrraphio 
note  by  Robert  Desty,  1  L.  R.  A.  827;  11 
U  R.  A.  456;  12  L.  R.  A.  667. 

1.  DECLARATION  OF  TRUST  is  several  and 
not  joint  where  interests  of  beneficiaries  are 
separate. — Ward  vs.  Waterman,  86  Cal.  488, 
500,  24  Pac.  Rep.  930.  See  Moss  vs.  Wilson, 
40  Cal.  169. 


2.  Must  be  reasonable  and  certain  In  mate- 
rial terms. — Wittfleld  vs.  Forster,  124  Cal.  418, 
419,  67  Pac.  Rep.   219. 

8.  DBCLARATION  OF  TRUST  in  Instru- 
ment in  which  will  written  may  be  as  effective 
after  revocation  of  will  as  before,  and  equally 
effective,  if  will  had  never  been  valid,  as  if 
it  wanted  proper  attestation  or  for  some  other 
defect  was  never  legally  executed,  where  such 
declaration  of  trust  is  referred  to  in  another 
deed. — Kopp  v&  Gunther,  96  CaL  68,  74,  80 
Pac  Rep.  301. 

4.  ESaUITY  iriLL  CONSTRUB  DBCLARA- 
TION  of  trust  80  as  to  make  It  conform  to 
acreement  of  parties. — ^Ward  vs.  Waterman. 
86  CaL  488,  601,  24  Pac  Rep.  880. 

8.  PRBSUMPTION  is  that  instrument  cor- 
rectly expresses  agreement  of  parties,  and  Is 
not  overcome  where  verbal  declarations  are 
contradictory  or  uncertain. — Sherman  vs.  San- 
deU,  106  CaL  873,  876,  89  Pac  Rep.  797. 

6.  Presumption  is  that  when  minds  of  par- 
ties to  declaration  of  trust  have  met  they 
remain  in  same  condition  until  the  act  re- 
quired to  be  done  is  accomplished. — ^Ward  vs. 
Waterman,   86  CaL  488,  602,  24  Pac  Rep.  980. 


Tit.  VIII,  Gb.  Uy  art.  I.] 


DBCliARATlONS  BIBFOBJD  ACCKPTANCS. 
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7.  REFORMATION.  —  DecUuratlon    of    trumt 

•cannot  be  reformed  in  absence  of  beneficiaries 
^vho  are  parties  of  instrument.— ^Ward  vs. 
Waterman,  85  Cal.  488,  500,  24  Pac  Rep.  930. 

8.  Declaration  of  trust  containing  several  and 
separate  agreements  amonff  parties  thereto, 
may  be  revised  as  to  one  of  such  agreements 
vrithout  bringing  In  any  but  parties  to  that 
Agreement. — Ward  vs.  Waterman,  86  CaL  488, 
£01,   24   Pac.   Rep.   980. 

9.  PARTY  CLAIMING  OR  SBBKING  TO 
ALTER  TERMS  OF  INSTRUMENT  and  tO  es- 
tablish same  as  declaration  of  trust  must  do 
so  by  preponderance  of  evidence. — Sherman  vs. 
fiandell,  106  CaL  87S,  S75,  S9  Pac.  Rep.  797. 

10.  ETidence  upon  wUeli  coort  rcfonnod  In- 
stroment  in  nature  of  declaration  of  trust  may 
l>e  such  as  is  clear  and  convincing  in  the  mind 
of  court  hearing  evidence. — Ward  vs.  Water- 
man, 86  Cal.  488,  503,  24  Pac.  Rep.  930.  See 
r.e8trade  vs.  Barth,  19  Cal.  660,  674;  Leonis  vs. 
LAZzarovich,  55  Cal.  62,  64;  Cox  vs.  Woods,  67 
CaL   817,   7  Pac.   Rep.   722. 

11.  8VBSE<iUENT  DECLARATION  OF 
TRUST — By  trustee  will  bind  proceeds  of  sale 
of  land  made  pursuant  to  agreement  that  land 
shall  be  sold  and  converted  into  money. — 
Cooper*  vs.  Thomason»  80  Oreg.  161*  46  Pac 
Rep.   296. 

12.  By  grantor,  will  not  defeat  his  prior 
<deed. — Sherman  vs.  Sandell,  106  CaL  878,  876, 
39  Pac.   Rep.   797. 

18.     Declaration  of  tmst  not  shown  by  deed 

made  without  consideration,  signed  and  ac- 
knowledged but  not  delivered,  and  contents 
not  proof,  especially  where  made  to  hinder  or 
delay  creditors. — ^Hasshagen  vs.  Hasshagen,  80 
Cal.  614.  617.  22  Pac.  Rep.  294. 

14.  By  evidence  of  written  statement  made 
some  time  after  the  transaction  upon  state- 
ment of  the  grantor's  estate  showing  a  parol 
agrreement  to  convey. — ^Hasshagen  vs.  Hass- 
hagen, 80  Cal.  614.  517,  22  Pac.  Rep.  294. 

16.  By  statement  of  account  given  to 
grantor's  widow  which  merely  shows  amount 
received  as  rent  and  how  same  had  been  paid 


out. — Hasshagen   vs.    Hasshagen,   SO   CaL    614, 
618,  22  Pac  Rep.  294. 

10.  EVIDENCE  —  Declarations  made  by 
party  at  or  about  timo  it  is  claimed  trust 
was  created  admissible  to  prove  his  intentions. 
— Sprague  vs.  Walton  (CaL  Nov.  4,  1904),  78 
Pac.  Rep.   645. 

17.  Declarations  of  tntmt  must  show  snbjeet- 
matter  of  property  embraced  by  trusts,  decla- 
rations, nature  and  quantity  of  interests,  and 
manner  of  performance. — ^Wittfield  vs.  Forster, 
124  Cal.  418,  419.  67  Pac  Rep.  219. 

18.  Must  not  be  vague,  general,  or  equivo- 
cal in  so  as  to  leave  the  elements  of  trusts 
in  uncertainty. — ^Wittfield  vs.  Forster,  124  Cal. 
418,  419,  67  Paa  Rep.  219. 

19.  Uncertainty  in  declaration  in  trust  as 
to  nature  and  quantity  of  interests,  manner 
of  performance,  and  purpose  of  trust  makes 
attempted  trust  void  even  as  to  personal  prop- 
erty.—Wlttfleld  vs.  Forster,  124  Cal.  418,  419, 
67  Pac  Rep.  219. 

ao.  By  hnsband  to  defendant  witnesses  that 
money  with  which  property  was  purchased 
belonging  to  wife  as  her  separate  estate,  part 
of  res  gestflB. — Moore  vs.  Jones,  68  CaL  12,  16. 
See  People  vs.  Vernon,  86  CaL  49,  96  Am.  Dec 
49. 

21.  Admissible  as  declaration  of  grantor 
made  in  relation  to  property  while  holding 
title  as  against  such  husband  and  his  grantee. 
— ^Moore  vs.  Jones,  68  CaL  12,  16.  See  Stanley 
vs.  Green,  18  CaL  148;  IngersoU  vs.  Truebody, 
40  CaL  608;  McFadden  vs.  BUmaker,  62  Cal. 
848. 

22.  By  son  in  his  lifetime  to  effect  that 
purchase  money  of  premises  belonged  to  his 
mother,  and  that  purchase  made  therewith 
was  for  her  benefit  and  that  title  was  held  for 
her  use  admissible  in  evidence  to  prove  trust. 
— ^Wormouth  vs.  Johnson,  68  CaL  621.  624.  See 
Spanagel  vs.  Dellinger,  88  CaL  278,  281. 

28.  VERIFIED  ANSWER  IS  SUFFICIENT 
declaration  of  trust  where  it  declares  that  the 
property  in  controversy  was  conveyed  to  the 
party  filing  such  answer  in  trust. — Garnsey 
vs.  Gothard,  90  CaL  603,  607,  27  Pao.  Rep.  616. 


II 
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ARTICLE  n. 

OBLIQATIONS    OF    TRUSTEB& 


8  2258.    TinBteei  most  ob^  deelaration  of  tnist. 

8  2259.  Degree  of  care  and  diligence  in  execu- 
tion of  tmst. 

8  2260.  Duty  of  trustee  as  to  appointment  of 
succeeeor. 


8  2261.    InyeBtment  of  money  bj  trustee. 

8  2262.  Interest,  simple  or  compound,  on  omis- 
sion to  invest  trust  moneys. 

82268.  Purchase  by  trustee  of  claims  against 
trust  fund. 


§2268.  TRUSTEES  MUST  OBEY  DECLARATION  OF  TRUST.  A  trustee 
must  fulfil  the  purpose  of  the  trust,  as  declared  at  its  creation,  and  must  follow 
all  the  directions  of  the  truster  given  at  that  time,  except  as  modified  by  the  con- 
sent of  all  parties  interested,  in  the  same  manner,  and  to  the  same  extent,  as  an 

employee.  History:   Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  as  to  sufQlciency  of  notice  of  sale 

as  conforming  to  requirements. 

8.  Court — ^Power  of,  to  determine  care  of  trus- 
tee. 
4-7.  Duty  imposed  upon  trustees — Nature  of,  etc. 

8.  Evidence — Sufficiency  of  to  show  honest  ex- 
ecution. 

1.  APPIiUSD,  CITBD,  CONSTRinSD,  RB- 
FBRRBD  TO,  etc,  In:  Kennedy  vs.  Dunn,  68 
Cal.  389,  840  (construed  and  applied). 

a.  CONSTRUSa>  upon  the  question  of  suffl« 
ciency  of  notice  of  sale  to  conform  to  require- 
ments of  power. — Kennedy  vs.  Dunn»  68  CaL 
889,  840. 

8.     COURT  UniiL  DBTBRMINB  "WHErrHBR 

trustees  have  exercised  ordinary  care  .In  man- 
agement of  property  and  whether  they  have 
mismanagred  same  or  permitted  waste.^ 
Dougherty  vs.  Bartlett  100  CaL  496,  499,  86 
Pac.  Rep.   481. 

4.  DUTY  IMPOSBD  UPON  TRUSTBB  must 
be  imperative. — Morffew  vs.  San  Francisco  ft 
&  R.  R.  Co.,  107  Cal.  687,  696,  40  Fac.  Rep. 
810;  Carpenter  vs.  Cook,  132  CaL  621,  624,  84 
Am.  St.  Rep.  118,  64  Paa  Rep.  997;  Cooke  vs. 
Piatt,   98  N.  Y.  86. 

B.  TRUSTBE39  MUST  KBBP  PROPERTY 
placed  in  their  hands  to  be  held  by  them  for 
limited  time  or  until  happening  of  event,  and 


deliver  same  over  In  kind  to  beneficiaries  at 
termination  of  trust,  in  absence  of  express 
or  implied  authority  to  contrary  in  trust  in- 
strument— Goad  vs.  Montsromery,  119  Cal.  652,. 
660,  68  Am.  St.  Rep.  146,  61  Pac  Rep.  681. 
See  Harrison  vs.  Harrison,  8  Atk.  121. 

6.  NOT  BOUND  TO  HAND  OVBR  money 
named  to  certain  individuals  or  corporation 
who,  under  terms  of  trust  deed  or  will,  are 
to  found  and  endow  institution,  their  only 
duty  beins  to  furnish  same  so  longr  as  ex- 
penditure within  and  for  purposes  of  deed» 
and  pay  over  surplus.  If  any,  to  corporation 
having:  control  and  managrement  upon  its  be- 
Inff  founded. — Floyd  vs.  Rankin,  86  CaL  169, 
170,  24  Fac  Rep.  936. 

7.  Provision  in  trust  instrument  that  true* 
tees  are  to  "pay  over  and  deliver"  to  benefi- 
ciaries "the  property  so  distributed  to  them*' 
at  termination  of  trust  indicates  so  far  as  la 
consistent  with  nature  of  property  that  the 
beneficiaries  are  entitled  to  receive  it  in  same 
condition  in  which  It  was  received  by  trustees. 
— Ooad  vs.  Montgomery,  119  Cal.  562,  660,  6S 
Am.  St.  Rep.  146,  61  Pac  Rep.  661. 

8.  EVIDBNCE: — Tmstee  to  order  to  sliow 
honest  execntloii  of  trust  must  show  what  ho 
did  with  money,  and  in  absence  of  such  show- 
ingr  court  will  conclude  that  he  did  not  use 
it  for  estate. — Bemmerly  vs.  Woodward,  124 
CaL  668,  678,  67  Pac  Rep.  661. 


§  2259.    DEOBEE  OF  CABE  AND  DILIGENCE  IN  EXECUTION  OF  TRUST. 

A  trustee,  whether  he  receiyes  any  compensation  or  not,  most  use  at  least  ordinary 
care  and  diligence  in  the  execution  of  his  trust. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed — ^With  reference  to  application. 
8-5.  Extent  to  which  liable. 

6-10.  Limitation  of  liability. 
11.  Acquiescence  of  beneficiary — Effect  of. 
12-14.  Failure  of  trustee  to  collect  or  sell — Ef- 
fect of. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RES- 
FBRRBD  TO,  etc..  In:  In  re  Estate  Nichols 
(Cal.  Nov.  12,  1897).  BO  Pac.  Rep.  1072,  1078 
(construed  and  applied). 

As  to  when  tmatee  Is  ebarsed  wltli  simple 
or  compound  Interest,  see  post  |  2262  and  note. 


a.  CONSTRUED  AS  APPLTING  to  assl^eo 
of  Insolvent's  estate. — In  re  Estate  Nichola 
(Cal.  Nov.   18,  1897),  60  Pac  Rep.  1078,  1078. 

8.  TRUSTEE  lilABI^E  FOR  SUPINE  negrll- 
irence  or  wilful  default. — In  re  Estate  Cousins, 
111  Cal.  441,  450,  44  Pac  Rep.  182.  See  Ellifir 
vs.  Nagrlee,  8  CaL  688,  696. 

4.  For  presumed  profits  upon  money  min- 
gled with  his  own  and  so  employed. — In  re 
Estate  Cousins,  111  CaL  4%i,  446,  44  Pac.  Rep. 
182.  See  In  re  Estate  Stott,  62  Cal.  403;  In 
re  Estate  Clark,  68  Cat.  866,  869;  Adams  va 
Lambard,  80  CaL  426,  82  Pac  Rep.  180;  In  ro 
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Estate  Hilllard,  8S  Gal.  428,  S8  Pac  Rep.  898; 
Wheeler  vs.  Bolton,  98  Cal.  169,  28  Pac.  Rep. 
£58;  Miller  vs.  Lux,  100  CaL  609,  85  Pac  Rep. 
845,   639. 

6.  Ifot  only  fer  aeaeta  whleh  come  Into  hto 
poosesaloB,  but  also  by  those  he  has  failed  to 
collect. — In  re  Estate  Kennedy,  120  Cal.  458, 
461,   52   Pac   Rep.   820. 

«.  TRtJSTBBS  ACTT  FOR  BBNBFIT  OF 
OTHERS  and  not  themselves,  and  fair  exercise 
of  their  Judgment  will  protect  them. — Bills 
▼a  Nagrlee,  9  Cal.  688,  695;  In  re  Estate  Cousins, 
111  Cal.  441,  450,  44  Pac  Rep.  182. 

7.  Acting  In  sood  faHh  and  without  any 
selfish  motive  entitled  to  be  treated  in  equity 
with  liberality  and  indulgrence,  especially  when 
actingr  under  advice  of  counsel.^'Blliff  vs. 
Nasrlee,   9   Cal.   688,   695. 

8.  Not  liable  for  delny  In  bringrlnsr  suit 
where  they  act  in  srood  motives  under  advice 
of  counsel. — "ElUg  vs.  Nafflee,  9  Cal.   688,   695. 

9.  Not  liable  for  losses  occasioned  through 
destruction  or  depreciation  of  value  where  he 
has  exercised  reasonable  care  and  diligence.— 
In  re  Estate  Cousins,  111  Cal.  441,  459,  44 
Pac  Rep.   182. 

10.  Not  liable  for  mere  error  In  Jadsment» 

but  only  for  very  supine  neglifirence  or  wilful 
default— Elliff  vs.  Naglee.  9  CaL  688,  695;  In 


re  Estate  Cousins,  111  Cal.  441,  450,  44  Pac 
Rep.  182;  In  re  Estate  Schandoney,  138  Cal. 
887,  894,  65  Pac  Rep.  877.  See  Thompson  vs. 
Brown,  4  John.  Ch.  (N.  Y.)  619,  629;  Qarrett 
vs.  Noble,  6  Sim.  604,  516,  9  Eng.  Ch.  880,  88 
Rev.  Rep.   166. 

11.  When  exercising  care  and  judgment  of 
ordinary  prudent  man. — ^In  re  Estate  Cousins, 
111  Cal.  441,  449,  44  Pac  Rep.  182. 

1%  ACaUIESCBNCB  OF  BBNBFICIARY — 
BFFBOT  OF* — ^Acanlescence  by  cestnl  que  tmst 
will  exevse  trustees  even  though  their  delay 
In  bringing  action  prima  facie  shows  supine 
negligence. — Ellig  vs.  Naglee,  9  CaL  688,  696; 
Trafford  vs.  Boehm,  8  Atk.  444;  Garrett  vs. 
Noble,  6  Sim.  516,  9  Eng.  Ch.  880,  88  Rev. 
Rep.   166. 

18.    Fallnre  of  tmstee  to  pash  eollectlon  of 

amount  may  be  negligence,  but  not  necessarily 
80,  as  he  may  act  from  matter  of  prudence^ 
In  re  Estate  Schandoney,  188  CaL  887,  898,  66 
Pac  Rep.  877.  See  In  re  Estate  Moore,  96 
CaL   622,   525,  81   Pac   Rep.   584. 

14.    To   sen   property   under   tmst   for   sale 

does  not  destroy  trust  or  vest  title  in  benefl* 
claries,  whose  only  remedy  is  to  proceed  for 
order  directing  trustees  to  execute  trust  or 
to  remove  them. — Fatjo  vs.  Swasey,  111  CaL 
688,  686,  44  Pac  Rep.  225. 


§  2260.    DUTY  OF  TRUSTEE  AS  TO  APPOINTMENT  OF  SUCOESSOB.    II 

a  trustee  procures  or  assents  to  his  discharge  from  his  ofSce,  before  his  trust  la 
fully  executed,  he  must  use  at  least  ordinary  care  and  diligence  to  secure  the  ap 
pointment  of  a  trustworthy  successor  before  accepting  his  own  final  discharge. 

History:   Enacted  March  21,  1872. 
Svecesslon  —  As    to    appolntatent    of    aow  trustee^  see  post  I  2287  and  note. 

§  2261.  INVESTMENT  OF  MONEY  B7  TRUSTEE.  A  trustee  must  inye^it 
money  received  by  him  under  the  trust,  as  fast  as  he  collects  a  sufficient  amount,  m 
such  manner  as  to  afford  reasonable  security  and  interest  for  the  same. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Construed — With  reference  to  application. 
8.  Guardian  acting  as  truntee — ^Liability  of. 
4.  Involuntary  trustee— When  excused  from 

obligation  of  investing. 
5-10.  Liability — General  rules  governing. 
11,12.  Same^Effect  of  order  of  probate  conrt. 
13.  Same — Effect     of     acquiescence — ^Benefi- 
ciaries. 

1*  APPL.IBD,  C1TE2D,  CONSTRUESD,  RBS- 
FERRED  TO,  etc.,  in:  Elizalde  va.  EUsalde, 
137  Cal.  634.  638.  66  Pac.  Rep.  369,  70  Id.  861 
<construed    and   applied   with    1 2262). 

As  to  mBonnt  of  care  re«vlred  in  general  of 
traetces  ta  preeervatlon  and  protection  of 
trnet  property,  see  note  96  Am.  Dec.  892. 

Ae  to  Inveetmente  whlcli  troMteee  may  make 
^rlthont  betas  liable  for  losaea,  see  mono- 
ffraphic  note  40  Am.  Dec.  606-518. 

As  to  latitude  allowed  tmnteea  In  making 
Inveatments,  see  note  67  Am.  Rep.  111-114. 

1.     CONSTRUED    AS    APPLYING    tO    wilful 


and  ne^lisrent  omission  on  behalf  of  trustee 
in  investing  money. — Elizalde  vs.  Elizalde^  187 
CaL  684,  688,  66  Pac.  Rep.  869,  70  Id.  861. 

S.  GUARDIAN  ACTING  AS  TRUSTEE  ripon 
his  own  Judg:ment  is  held  to  strict  aooeunt- 
abllity. — In  Guardianship  Card  well,  66  Caf..l87, 
141. 

4.  INTOIiUNTART  TRUSTEE,  such  as  per- 
sonal representative  charged  with  burden  of 
preserving  trust  funds  in  common  with  other 
funds  in  his  possession  is  excepted  from  obli- 
gation of  investing. — In  re  Estate  Marre,  127 
Cal.  128,  182,  59  Pac.  Rep.  886;  Elizalde  vs. 
Elizalde,  187  CaL  684,  638,  66  Pac.  Hop.  869, 
70  Id.  861. 

5.  TRUSTEE  RECEIVING  TRUST  FUNDS 
cannot  pass  them  over  to  his  cotrustee  for 
investment  or  distribution. — Fox  ts.  Tay.  89 
CaL  839,  348,  23  Am.  St.  Rep.  474,  14  Pac.  Rep. 
866,   26   Id.    897. 

6.  Passing  over  funds  received  by  him  to 
cotrustee  personally  responslbU  for  acts  of 
such  cotrustee. — Fox  vs.  Tay,  89  CaL  S89,  848, 
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SS  Ahl  8t  R«p.  474,  U  Pao.  Rep.  S5S.  S6  Id. 
897. 

7»    WLme&irimm    tomilm    tato    Ua    owa    kanda 

must  see  to  their  application. — Fox  vs.  Tay, 
89  Cal.  889.  848.  28  Am.  St.  Rep.  474,  24  Pao. 
Rep.  866,  26  Id.  897. 

8.  HoldlBff  fvndji  wldch  It  Ui  Ua  duty  to 
Inreat  and  in  income  from  which  his  benefi- 
ciaries are  chiefly  interested  not  liable  for 
depreciation  of  security,  or  for  loss  in  Invest- 
ment made  by  him  in  irood  faith  on  suitable 
security  and  ample  at  time  of  investment.— 
Allln  vs.  Williams.  97  CaL  403.  409.  82  Paa 
Rep.  441. 

•>    ttomniaim  money  In  axeesa  of  anthorlty  aa 

security  for  note  on  property  which  he  had 
tried  to  sell  and  which  was  much  depreciated 
in  value,  and  that  parties  had  been  wiling  to 
make  bisr  deduction,  will  be  taken  as  having 
dealt  with  trust  property  for  his  profit  and 
as  not  actlngr  in  ffood  faith  in  making  loan. — 
Allln  vs.  Williams.  97  CaL  408.  410.  82  Pac. 
Rep.   441. 


10.  Of  iMmey  plaecd  In  kla  banda  for  aolo 
pnrpoao  of  paytni:  note  holda  same  for  that 
specific  purpose  until  those  for  whose  benefit 
he  holds  ffive  him  definite  direction,  and  has 
no  power  to  lend. — ^Allln  vs.  Williams,  97  Cal. 
408.  409.  82  Paa  Rep.  441. 

11.  ORDER  OF  PROBATB  COURT  author- 
izing investment  or  other  manaffement  sufli- 
olent  protection  to  guardian  as  trustee,  even 
if  misfortune  follow. — In  Guardianship  Card- 
well.  66   CaL   Ui,  141. 

12.  Sanctlona  of  oovrt  of  eluuieery  will  ex- 
cuse trustees  from  performance  where  riirnts 
and  Interests  of  infants  and  married  women 
are  concerned. — Wood  vs.  Wood,  6  Palgre  Ch, 
(N.  T.)  696.  28  Am.  Dec.  461. 

IS.  Consent  of  all  partlea  directly  or  in- 
directly interested  in  execution  of  the  trust 
will,  excuse  trustee  from  carrying  same  into 
effect — ^Wood  vs.  Wood.  6  Paisre  Ch.  (N.  Y.) 
696.  28  Am.  Deo.  461.  See  Campbell  vs.  Miller^ 
88  Oa.  804.  96  Am.  Deo.  889  (chansrinff  invest- 
ment by  consent). 


§  2262.  INTEBEST,  SIMPLE  OB  COMPOUND,  ON  OMISSION  TO  INVEST 
TBUST  MONEYS.  If  a  trustee  omits  to  invest  the  trust  moneys  according  to  the 
last  section,  he  must  pay  simple  interest  thereon,  if  such  omission  is  negligent 
merely,  and  compound  interest  if  it  is  wilful. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2, 8.  Construed — With  reference  to  application* 
4-7.  Liability  of  trustee — In  general. 
8-15.  8ame— Interest— When  decreed. 
16-25.  Same  —  Compound     interest  —  Trustee — 
When  chareeable  with. 

26.  Bemedies — Allegation  in  complaint, 

27.  Evidence — Burden  of  proof. 


1.  APPL.IBD,  CITBD,  CONSTRUBD,  RES- 
FBRREID  TO,  etc..  In:  Bermingrham  vs.  Wil- 
cox, 120  Cal.  467,  471,  62  Pao.  Rep.  822  (con- 
strued and  applied  with  8  2239);  Bemmerly  vs. 
Woodward,  124  Gal.  668,  673,  67  Pac.  Rep.  661 
(construed  and  applied);  Ellzalde  vs.  Elizalde, 
187  CaL  684,  688,  66  Paa  Rep.  369,  70  Id.  861 
(construed  and  applied  with  other  sections). 

As  to  liability  to  trustees  for  compomid  la* 
tcrest,  see  monographlo  note  by  F.  H.  Bowlby, 
20   U   R.   A.   622-668. 

1.  CONSTRUBD  AS  APPIiTIlTG  TO  BXKCIT- 
TORS,  also  trustees  not  Investlnsr  but  mln- 
gling  funds  of  their  own,  occasionally  drawing: 
them  out  for  their  own  purposes. — ^Bemmerly 
vs.  Woodward,  124  CaL  668,  678,  67  Pao.  Rep. 
661. 

8.  To  trustee  necllseatly  allowing  eo- 
trnstee  to  use  trust  fmids  In  purchase  of 
corporation  bonds  In  corporation  in  which  he 
was  a  stockholder. — Bermlngrham  va  Wilcox, 
120  CaL  46 <,  471,  62  Pac.  Rep.  822. 

4.  lilABILITY  Ilf  GENCRAL— Trustee  not 
an  Insurer  of  trust  property. — In  re  Estate 
Cousins,  111  CaL  441,  449,  44  Pao.  Rep.  182. 

6.  Not  chargeable  with  mere  error  of  Judg- 
ment.— In  re  Estate  Cousins,  111  CaL  441,  449, 
44  Pac  Rep.  ISS. 

6.     Not     liable     for    aeetdental     inJuHco.  or 


losses  where  he  exercises  the  Judgrment  of  a 
man  of  ordinary  prudence. — In  re  Estate 
Cousins.  Ill  CaL  441,  449,  44  Pac.  Rep.  182. 

7.  Mere  fact  of  loss  independent  of  ques- 
tion of  negligence  does  not  charge  trustee  as 
matter  of  law  with  liability  for  principal  lost, 
as  each  case  must  depend  upon  its  own  cir- 
cumstances affecting  losses. — In  re  Estate 
Cousins,  111  CaL  441,  448,  44  Paa  Rep.   182. 

See  par.  26  this  note. 

&  SAME-— INTERESTS-TRUSTEE  CHARGE- 
ABLE  'WITH  INTEREST  ON  money  collected 
and  retained  in  band  after  it  ought  to  be  paid 
over  or  Invested,  for  reason  that  he  has  either 
used  money  himself  or  neglected  to  Invest  for 
benefit  of  estate. — In  re  Thorp,  2  Ware  C  C. 
294,  23  Fed.  Cas.  1163. 

9*  On  money  deposited  by  klm  In  bank  In  his 
own  name  on  distribution  of  estate  for  grand- 
children of  truster,  to  be  conveyed  when  elders 
become  of  age,  children  not  named  in  deed  of 
trust. — In  re  Estate  Henslng  (CaL  Dec.  9,  1892), 
81  Pac  Rep.  678,  679. 

lOu  On  money  received  by  him  and  not  In- 
Testedy  through  negligence  or  wilful  act. — 
Ellzalde  va  Ellzalde,  187  Cal.  684,  638,  66  Pac. 
Rep.  869,  70  Id.  861. 

11.  Where  he  has  made  Interest  upon  trust 
funds  or  ought  to  have  Invested  them  so  as  to 
produce  Interest. — ^In  re  Estate  Thompson.  101 
CaL  849,  864,  86  Pae.  Rep.  991,  86  Pac.  Rep.  98^ 
608. 

1%,  Simple  Interest  chargeable  against  trus- 
tee on  trust  funds  where  omission  is  due  to 
simple  negligence,  without  any  actual  intent 
to  cheat  or  defraud. — Falkner  vs.  Hendy.  80 
Cal.  686,  646,  22  Pac  Rep.  401 ;  Adams  vs. 
Lambard,  80  CaL  426.  486,  469,  22  Pac  Rep.  180; 
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Wheeler  vs.  Bolton,  92  CaL  169,  S8  Pae.  Rep. 
668;  In  re  Estate  Cousins,  111  GaL  441.  462,  44 
Pao.  Rep.  182.  See  State  ys.  Howartb.  48  Conn. 
207;  Lathrop  vs.  Smalley,  28  N.  J.  Eq.  (8  a  E. 
Gr.).  192. 

18.  Not  eluurseable  for  purpose  of  pnnlshlBB 
dellnaaent  tnisteey  but  for  purpose  of  attain- 
ing actual  or  presumed  ffsins,  and  no  profit  or 
advantage  remaining  In  trustee  except  bis 
commissions  or  compensation.  —  Wbeeler  vs. 
Bolton,  92  CaL  169,  28  Pac.  Rep.  668;  In  re 
Estate  Cousins,  111  Cal.  441,  447,  44  Pac.  Rep. 
182. 

14.  Not  dae  to  beneflelary  wben  trustees 
have  no  funds  on  hand  applicable  to  objects 
and  purposes  of  trust. — Floyd  vs.  Davis,  98 
CaL  691,  696,  88  Paa  Rep.  746. 

15.  RESIDUARY  BENEFICIARY  IS  NOT 
SINTITLED  TO  INTEREST  out  Of  general  fund 
until  other  beneficiaries  havinfir  priority  have 
been  paid. — Floyd  vs.  Davis,  98  CaL  691,  696, 
697,  83  Pac  Rep.  746. 

16.  Compound  Interest — Tmstce  eharsed 
witb. — Compound  interest  by  means  of  annual 
or  other  rests,  where  circumstances  of  case 
justify  it,  as  where  there  is  manifest  violation 
of. trust. — In  re  Estate  Thompson,  101  CaL  849, 
354,  36  Pac  Rep.  991,  36  Id.  98,  608. 

17.  "Wkere  he  lias  mingled  same  with  his 
own,  usln^  them  for  liis  own  private  purposes, 
charereable  with  compound  interest.  —  Bem- 
merly  vs.  Woodward,  124  Cal.  668,  673,  67  Pac 
Rep.  661.  See  In  re  Hilliard,  83  CaL  427,  23 
Pac.  Rep.  893;  In  re  Estate  Cousins,  111  Cal. 
441,  445,  44  Pac  Rep.  182. 

18.  Minffled  funds  with  his  own  and  his 
partner's,  employing  them  on  business  where 
there  was  no  evidence  of  actual  profits. — In 
re  Estate  Stott,  52  CaL  403;  In  re  Estate  Clark, 
63  CaL  866,  359;  In  re  Estate  Hilliard,  83  CaL 
423,  23  Pac.  Rep.  393;  Miller  vs.  Lux,  100  Cal, 
609,  36  Pac  Rep.  346,  639;  In  re  Estate  of 
Cousins,  111  CaL  441,  446,  446,  44  Pac  Rep.  182. 

19.  Mingled  money  with  own  and  earning 
eleven  per  cent  chargeable  with  others  at  rate 
of  ten  per  cent. — In  re  Estate  Thompson,  101 
CaL  349,  36  Pac  Rep.  991,  36  Id.  98,  608. 

20.  Upon  moneys  fraudulently,  wrongfully, 
or  oppressively  withheld. — ^Adams  vs.  Lam- 
bard,  80  CaL  426.  436,  439,  22  Pac  Rep.  180. 
See  State  vs.  Howarth,  48  Conn.  207;  Lathrop 
vs.  Smalley,  23  N.  J.  Eq.  (8  C  E.  Or.),  192. 


21«  Appointed  execntor  responsiblo  tor 
money  uninvested  and  mingled  with  own 
property  occasionally  drawn  out  of  bank  for 
own  purposes,  charged  with  compound  inter- 
est.— Bemmerly  vs.  Woodward,  124  CaL  668, 
678,  67  Pac  Rep.  661.  See  In  re  Estate  Hil- 
liard, 88  CaL  428,  427,  28  Pac.  Rep.  393;  In  re 
Estato  Cousins,  111  Cal.  441,  446,  44  Pac.  Rep. 
182. 

29.  SELLING  TRUST  PROPERTY  to  In- 
nocent purchaser  after  request  to  account 
charged  with  compound  interest  after  date 
of  sale. — ^Adams  vs.  Lambard,  80  Cal.  426,  439, 
22  Pac  Rep.  180.  See  Tirrell  vs.  Jones,  89  CaL 
666;  Tyler  vs.  Granger,  48  CaL  269;  Hollins- 
head  vs.  Simms,  61  Cal.  168,  168. 

28.  TRUSTEE  NOT  CHARGEABLE  TITITH 
COMPOUND  INTEREST  except  where  he  has 
been  guilty  of  some  misconduct  or  wilful  vio- 
lation of  duty. — In  re  Estate  Cousins.  Ill  CaL 
441,  462,  44  Pac  Rep.  182;  Wheeler  vs.  Bolton, 
92  CaL  169,  28  Pac  Rep.  668;  Adams  vs.  Lam- 
bard, 80  CaL  426,  22  Pac.  Rep.  180. 

24.     Not    charged    with    compound    interest 

where  at  request  of  parties  with  whom  ward 
resided  during  maturity  he  makes  an  in- 
vestment without  authority  of  court,  of  which 
parents  or  those  In  possession  of  minor  have 
had  use  and  benefit  without  paying  any  loan, 
trustee  paying  all  taxes. — In  re  Estate  Cousins, 
111  CaL  441,  462,  44  Pac  Rep.  182. 

2B.  Conrt  cannot  Impose  penalty  for  fntnro 
conduct  of  trustees  in  managing  affairs  of  es- 
tate, as  it  is  presumed  that  he  will  in  future 
discharge  duties  faithfully.  —  In  re  Estate 
Thompson,  101  CaL  849,  356,  36  Pac  Rep.  991, 
86  Id.  98,  508. 

26.  Right  to  an  accounting  does  not  rest 
upon  fraud,  and  no  such  allegation  Is  neces- 
sary In  the  complaint,  nor  Is  It  necessary  to 
allege  that  an  amount  has  been  realized,  to 
entitle  beneficiary  to  a  share  of  the  profits 
thereof,  the  very  object  of  an  accounting  being 
to  ascertain  how  much  has  been  realised  and 
expended,  so  as  to  determine  whether  cestui 
que  trust  is  entitled  to  payment. — Green  vs. 
Brooks,  81  CaL  328,  333,  22  Pac.  Rep.  849. 

27.  EVIDENCE. — Burden  of  proof  upon  tros* 

tee  to  show  that  his  action  was  proper  and 
that  money  expended  was  properly  disbursed. 
—In  re  Estate  Thompson,  101  CaL  849,  366,  86 
Pac  Rep.  991,  36  Id.  98,  608. 


§  2263.    PUBOHASE  B7  TRUSTEE  OF  CLAIMS  AGAINST  TRUST  FUND.    A 

trustee  cannot  enforce  any  claim  against  the  trust  property  which  he  purchases 
after  or  in  contemplation  of  his  appointment  as  trustee;  but  he  may  be  allowed, 
by  any  competent  court,  to  charge  to  the  trust  property  what  he  has  in  good  faith 
paid  for  the  claim,  upon  discharging  the  same. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Construed — ^With  reference  to  application. 
8.  Purchaser  with  notice— Position  of. 


1.  APFLIBD,  CrrSD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Carey  ys.  Brown,  62  CaL 
878,  876  (construed). 

Afl    to    prohibited    transaetlon*    hy    trwmtee 


with  tmat  property  for  hia  own   beneflt,  sea 
ante  I  2229  note. 

Aa  to  rlshta  of  pnrchaaer  for  Talnable  con- 
alderatloB  without  notice,  see  ante  9  866  note. 

a.  COHrSTRUBD  AS  NOT  APPLTING  TO* 
PURCHASEIR  of  note  from  trustee  without 
knowledge    of    unlawful    dealing:,    purchaser's 
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tlil«  not  being:  affected  hy  fact  that  trustee 
waa  dealing  with  trust  property  for  his  own 
benefit. — Carey  vs.  Brown,  62  CaL  873,  876. 

8.     P17RCHASBR     FROM     TRUSTEB     THriTH 
irOTICB  ef  trust  oharffed  with  same  trust  in 


respect  to  the  property  as  trustee  from  whom 
he  purchased,  even  thousrh  he  pays  valuable 
consideration. — Cava^naro  vs.  Don,  63  CaL  227, 
231. 

See  Perry  on  Trusts,  |  217. 


ARTICLE  m. 

POWSRS  OF   TRUSTEE& 


S  2267.    Trustee's  powers  as  agenU 
8  2268.    All  most  act 


§2269.    Discretionaiy  powen. 


§  2267.  TBUSTEE'S  POWERS  AS  AGENT.  A  trustee  is  a  general  agent  for 
the  trust  property.  His  authority  is  such  as  is  conferred  upon  him  by  the  declara- 
tion of  trust  and  by  this  chapter,  and  none  other.  His  acts,  within  the  scope  of  his 
authority,  bind  the  trust  property  to  the  same  extent  as  the  acts  of  an  agent  bind 
his  principal.  History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Trustee's  rights — ^Ascertained   from  dee- 

laration. 
8-7.  Same— General  role  as  to. 
8, 9.  Same— When     appointed     executor     and 
trustee. 
10-33.  Same — To  assign,  oonyert,  insure,  main- 
tain, manage,  etc. 
34-38.  Bight  of  action — ^Against  waste— Eject- 
ment, mandamus,  etc. 
89,40.  Same — Foreign  jurisdiction. 

41.  Same — Necessitj    of   joinder   of   benefi- 
ciaries. 

1«  APP1.IBD»  CrrBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Saving  &  L.  Soc.  vs. 
Burnett  (Cal.  June  27.  1894),  87  Pac.  Rep.  180, 
184  (referred  to). 

2.  TRUSTEB*S  RIGHTS  TFHBIV  SPBCIFIBD 
nr  DECLARATION  of  trust  are  to  be  ascer- 
tained therefrom  and  must  be  fixed  and  con- 
trolled thereby^ — Tyler  vs.  Granger,  48  CaL 
269,  268. 

8.  TRUSTEE  OF  NAKE2D  TRUST  can  do  no 
act  to  prejudice  cestui  que  trust. — Griffin  vs. 
Blanchar,  17  CaL  70,  74. 

4.  TRUSTBB'S  POWRRS  under  naked  trust 
are  limited. — Griffin  vs.  Blanchar,  17  CaL  70, 
74. 

See  pars.  17*  18  this  note. 

5.  Has  anthortty  to  perform  acts  necessar- 
lly  implied  from  general  directions  when  rea- 
sonable and  proper  to  carry  out  trust. — Gilbert 
vs.  Penfield,  124  CaL  284.  238,  66  Pac.  Rep.  1107. 

6.  Must  look  after,  gruard,  and  protect  trust 
estates  against  all  enemies.— Tyler  vs.  Hough- 
toup  25  CaL  26.  27,  29. 

7.  With  powers  not  bound  to  strict  Ilmlta- 
tlons  In  managing  property  placed  upon  mort- 
gages in  possession. — Woodard  vs.  Wright,  82 
CaL  202.  207.  22  Pao.  Rep.  1118. 

8*  'Wkcn  appointed  executor  and  tmstce.— 
Right  to  exerciae  powers  of  tmatee  does  not 
begin  until  power  as  executor  has  ceased  to 
have  control  over  property. — Goad  vs.  Mont- 
eromery.  119  CaL  662.  661,  68  Am.  St.  Rep.  146, 
^1  Pao.  Rep.  681. 


9.  Right  to  exercise  one  office  does  not  con- 
fer right  to  exercise  other  where  two  offices 
such  as  that  of  trustee  and  executor  are  held 
successively  by  same  indlvlduaL  —  Goad  vs. 
Montgomery,  119  CaL  662,  661,  68  Am.  St.  Rep. 
146.  61  Paa  Rep.  681. 

10.  Assignment  may  be  forbidden  by  author 
of  trust,  and  such  provision  need  not  be  ex- 
pressed, but  may  be  implied  from  general 
intention  of  donor. — Seymour  vs.  McAvoy,  121 
CaL  438.  442.  68  Pac  Rep.  946,  41  U  R.  A.  644. 
See  Maas.  Baker  vs.  Brown.  146  Mass.  869. 
16  N.  S.  Rep.  788.  Me.  Roberts  vs.  Stevens. 
84  Me.  826.  831.  24  AtL  Rep.  878.  17  U  R.  A 
266.  Ky.  Pope  vs.  Elliott,  8  B.  Mon.  (Ky.),  56. 
Vt.  Wales  vs  Bowdish.  61  Yt.  28,  17  AtL  Rep. 
1000,  4  L..  R.  A.  819. 

See  pars.  22-26  this  note. 


IX.  CONVRRSION. — ^Traatee  has  no  power  to 
convert  real  estate  belonging  to  minors  into 
personalty  without  order  of  court. — Goad  vs. 
Montgomery.  119  CaL  562,  660,  68  Am.  St.  Rep. 
145.  61  Pac.  Rep.  681. 

12.    Rdncate. — See  par.  17  this  note. 

IS. — Rxchangc« — See  par.  26  this  notou 

14.    Improve. — See  par.  21  this  note. 

10.  INSURES. — Trustee  has  power  to  insure 
premises,  as  good  management  would  demand 
it,  although  he  is  not  bound  to  do  so. — Wood- 
ard vs.  Wright.  82  CaL  202.  207,  22  Pao.  Rep. 

ins. 

10.  MAINTBNANCBm — Tmatees  may  pay  anm 
for  maintenance  and  support  of  minors  to 
guardian  under  direction  of  the  court. — ^Halli- 
nan  vs.  Hearst,  133  CaL  646,  660.  66  Pac.  Rep. 
17.  66  Im  R.  a.  216. 

17.  Trustees  with  power,  and  making  It 
their  duty  to  keep  children  in  such  circum- 
stances as  will  permit  them  to  have  every 
comfort  of  dress,  etc.,  and  all  needed  education 
which  shall  fit  them  for  career  in  any  position 
of  life,  imposes  imperative  duty  upon  trustees 
to  keep,  clothe,  and  educate,  the  manner  in 
which  they  are  to  be  kept,  the  nature  of  edu- 
cation, etc..  depending  upon  the  amount  and  in- 
come of  the  estate. — In  re  Estate  Reith,  144 
CaL  314.  320,  77  Pac.  Rep.  942. 
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18.  Dlstlnsnlahliftari  In  re  Bstate  Sanford, 
136  Cal.  97.  98,  68  Pac.  Rep.  494;  In  re  Estate 
Fair,  132  Cal.  623,  84  Am.  St.  Rep.  70.  60  Pac 
Rep.  442,  64  Id.  1000. 

10.  MAIVAGB.  —  Power  to  moBaare  implies 
that  they  are  to  retain  it  under  their  con- 
trol, and  Is  Inconsistent  with  idea  that  they 
have  authority  to  sell  or  authority  to  dispose 
of  it. — Goad  vs.  Montsromery,  119  Cal.  662,  660. 
63  Am.  St.  Rep.  146,  61  Pac.  Rep.  681.  See 
Roosevelt  vs.  1^'ulton,  7  Cow*  (N.  T.)  71,  81. 

See  pars.  11,  22-26  this  note. 

jMK  Fewer  to  maiuiare  estate  Is  in  common 
parlance,  as  well  as  le^al  expectations,  no  au- 
thority to  part  with  entire  estate. — Goad  vs. 
Montgomery,  119  Cal.  562,  660,  63  Am.  St.  Rep. 
146,  61  Pac.  Rep.  681.  See  Roosevelt  vs.  Ful- 
ton, 7  Cow.  (N.  T.)  71.  81. 

21.  MORTGAGK*— Tmstee  of  aaked  trust 
eaanot  bind  trust  estate  by  mortgage. — Griffin 
vs.  Blanchar,  17  Cal.  70,  74. 

See  pars.  2,  3  this  note. 

23.  Power  to  mortffase  not  only  Implied,  but 
natural  reading  of  trust  gives  authority  under 
provision,  •*to  provide  for  taking  up  the  two.. . 
mortgages  and  to  hold  the  property  until  a 
favorable  time  for  the  sale  of  the  same  should 
come."— Gilbert  vs.  Penfleld,  124  CaL  234,  238, 
66  Pac.  Rep.  1107. 

S8.  PLBDGIS. — Trustee  eaaaet  pledge  prop- 
erty conveyed  to  him  upon  specified  trust  so 
as  to  give  priority  to  claim  from  previously 
exisUng  claim.— Beatty  vs.  Clark,  20  CaL  11, 
28. 

24.  P08SBS8ION. — Tmstee  kaa  mm  right  to 
poaeeealoa  of  premises  conveyed  to  him  with 
declaration  of  trust  to  sell  within  specified 
time  for  specified  purposes. — Tyler  vs.  Gran- 
ger, 48  Cal.  269,  269. 

as.  PURCHASB. — Tmstees  have  bo  power 
or  duty  in  reference  to  acquiring  site  or  hold- 
ing title  under  trust  calling  upon  them  to 
"found  and  endow"  an  institution  •'at  a  cost 
of  a  certain  sum"  where  same  is  to  be  done 
under  direction  of  certain  persons  who  are  to 
acquire  site. — Floyd  vs.  Rankin,  86  CaL  169, 
168,  169,  24  Pac  Rep.  936. 

20.  RBPAIR  AND  IMPROVES. — Tmstees  la- 
Tested  with  general  power  to  manage  and  con- 
trol Justified  in  laying  out  money  for  repair 
and  ordinary  Improvement  of  property,  such 
as  draining,  fencing,  etc — Woodard  vs.  Wright, 
82  CaL  202,  206,  22  Pac.  Rep.  1118. 

27.  SESLIi  AND  ASSIGN^— Trust  Instrameat 
■uiking  promissory  note  payable  to  trustee  or 
order,  and  mortgage  payable  to  trustee,  his 
assigns,  successors,  give  him  .by  necessary  im- 
plication power  to  sell  or  assign. — Giselman  vs. 
Starr.  106  CaL  661.  666,  40  Pac.  Rep.  8. 

See  pars.  9,  16  this  note. 

28.  Sale  and  disposition  of  trust  estate  in- 
consistent with  trust  to  manage. — Goad  vs. 
Montgomery,  119  CaL  662,  660,  63  Am.  St  Rep. 
146,  61  Pac  Rep.  681.  See  Roosevelt  ▼■.  Ful- 
ton, 7  Cow.   (N.  T.)   71,  81. 

29.  Power  of  sale  with  condition  prece- 
dent, such  as  with  consent  of  beneficiaries,  can- 
not bo  exercised   without   suoh   consent,   and 


passes  no  title. — Sprague  vs.  Edwards,  48  CaL 
239,   249. 
See  par.  31  this  note 

SO.  Right  of  trustees  to  receive  bonds  and 
mortgages  at  maturity  does  not  extend  or  in- 
clude right  to  sell  or  dispose  of  real  estate 
where  their  duty  is  to  pay  over  and  deliver,  un- 
less they  act  under  order  of  court. — Goad  vs. 
Montgomery.  119  CaL  662,  660,  63  Am.  St.  Rep. 
146,  61  Pac  Rep.  681. 

81.  Assent  of  eeetnl  aae  trust  to  sale  by 
trustee  under  power  of  sale  contained  in  deed 
creating  trust  "with  the  approbation  or  at  the 
request  of  the  said  [beneficiary]  expressed  In 
writing  to  sell  and  dispose  of  said  trust  estate 
or  any  part  of  it"  sufficiently  shown  by  exe- 
cution and  acknowledgment  of  deed  conveying 
estate. — Welton  vs.  Palmer,  39  CaL  466.  467. 

See  par.  29  this  note. 

82.  <<Sale^  la  law  has  a  well-defined  mean- 
ing, and  trustees  empowered  to  sell  real  estate 
are  not  authorized  to  exchange  it  for  other 
lands. — Chapman  vs.  Hughes,  134  CaL  641,  657, 
68  Pac  Rep.  298,  60  Id.  974,  66  Pac.  Rep.  982. 
See  Ringgold  vs.  Ringgold,  1  Har.  &  G.  (Md.> 
11,  18  Am.  Dec.  260. 

S3.  Purchaser  under  power  of  sale  giving 
authority  to  deal  in  lots  or  parcels  by  public 
or  private  sale,  as  in  his  Judgment  expedient, 
and  to  apply  purchase  money  in  payment  of 
certain  note,  takes  fee  as  trustee,  has  power  in 
execution  of  trust  to  transmit  legal  title — 
Thompson  vs.  McKay,  41  CaL  221,  230. 

84,  TRUSTEB  MAT  SUB  in  his  own  name 
for  benefit  of  beneficiaries. — ^Winters  vs  Rush. 
S4  CaL  136,  138;  West  vs.  Crawford.  80  CaL  19, 
28.  31,  21  Pac  Rep.  1123.  See  Considerant  vs. 
Brisbane,  22  N.  Y.   S89. 

36.  Against  waste  or  trespasa. — Tyler  vs.. 
Houghton,  25  CaL  26,  27,  29. 

88.  In  deetateat  to  recover  piMsessloa  in 
case  of  ouster. — ^Tyler  vs.  Houghton,  26  CaL  26^ 
27,  29. 

37.  To  recover  possession  of  trust  property 
In  his  own  name  as  real  party  In  interest. — 
Anson  vs.  Townsend.  7S  CaL  416,  419,  16  Pac 
Rep.  49. 

88.  May  malntala  mandamus  to  allow  him 
to  contest  claim  to  property  claimed  as  part 
of  trust  estate.— Tyler  vs.  Houghton,  26  CaL 
26,  27,  29. 

39.  In  foreign  Jurisdiction  upon  principles 
of  comity  where  rights  of  domestic  creditors 
are  not  interfered  with. — Iowa  ACL.  Co.  vs. 
Hoag.  132  CaL  627.  629,  64  Pac  Rep.  1073.  Ala. 
Boulware  vs.  Davis,  90  Ala.  207,  8  So.  Rep.  84, 
9  Li.  R.  A.  601.  Kan.  Winans  vs.  Gibbs  St  S. 
Mfg.  Co.,  48  Kan.  777,  SO  Pac  Rep.  163.  Minn. 
Comstock  vs.  Frederlckson.  61  Minn.  360,  6S 
N.  W.  Rep.  713.  N.  J.  Hurd  vs.  Elizabeth,  41 
N.  J.  Li.  (12  Vr.)  1.  H.  T.  Toronto  G.  T.  Co.  vs. 
Chicago,  B.  ft  Q.  R.  Co.,  123  N.  Y.  S7,  25  N.  B. 
Rep.  198.  S.  C.  Wilson  vs.  Keels,  64  a  C.  646, 
71  Am.  St.  Rep.  816.  32  &  B.  Rep.  702.  "Wis. 
Gilman  vs.  Ketcham.  84  Wis.  60,  S6  Am.  St.  Rep. 
899,  64  N.  W.  Rep.  396.  23  I4.  R.  A.  62;  Parker 
vs  Stoughton  M.  Co.,  91  Wis.  174,  61  Am.  St. 
Rep.  881,  64  N.  W.  Rep.  761. 

40w    Contrat    Ayres  vs.  Siebel,  32  Iowa  347, 
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47  N.  W.  Rep.  989,  wherein  the  court  refused  to 
recosrnize  the  principles  and  denied  the  forelfirn 
trustee  the  rlsrht  to  maintain  an  action  in  its 
courts;  but  see  Hale  vs.  Harris,  112  Iowa  872, 
83  N.  W.  Rep.  1046,  wherein  court  evinced  dis- 
position .to  modify  its  views. 


41.  TiriTHOirr  JOIKIHG  PERSON  BENE- 
FIGIALLT  ENTITLEID,  in  all  cases  where  the 
remedy  is  lawful  and  proper  and  where  they 
labor  under  no  disabilities  which  would  not 
attach  to  parties  for  whom  they  act. — ^Tyler 
vs.  Houfirhton,  25  Cal.  26,  27,  29. 


§  2268.    ALL  MUST  AOT.    Where  there  are  several  cotrustees,  all  must  unite 
in  any  act  to  bind  the  trust  property,  unless  the  declaration  of  trust  otherwise  pro- 

▼i<ies.  History:   Enacted  March  21,  1872. 

1.  Authority  cannot  be  delegated. 

2.  Conveyance  by  one,  other  acting,  passes  no 

title. 


1.  TRUSTEB  CANNOT  DBLBGATIB  his  au- 
thority to  stranger. — Saunders  vs.  Webber,  29 
Cal.  287,  290.  See  Bergrer  vs.  Duff,  4  John.  Ch. 
(N.  Y.)  868;  Hawley  vs.  James,  6  Palsre  Ch. 
(N.  T.)  818;  Alexander  va  Alexander,  2  Ves. 
8r.   842. 


S.     CONVBTANCB  BT  ONB  TRUSTBB  while 

Other  wajB  acting  as  such  does  not  pass  legal 
title. — ^Learned  vs.  Welton,  40  Cal.  849,  860. 
See  Welton  vs.  Palmer,  89  CaL  466. 

As  te  homr  far  tnuitecs  axe  liable  for  each 
other,  see  ante  9  2239  note. 

As  to  snrrlTorshlp  betweoi  eoexeentore  and 
rlffht  of  survivor  to  act,  see  post  i  2288  note. 

As  to  ivheii   one   of  several   execators 
act,  see  Code  Civ.  Proc.  I  1366  note. 


§2269.  DISOBETIONAKT  POWERS.  A  discretionary  power  conferred  upon 
a  trustee  is  presumed  not  to  be  left  to  his  arbitrary  discretion,  but  may  be  con- 
trolled by  the  proper  court  if  not  reasonably  exercised,  unless  an  absolute  discre- 
tion is  clearly  conferred  by  the  declaration  of  trust. 

History:   Enacted  March  21,  1872. 

1.  Applied,  eited,  construed,  referred  to,  ete* 

2.  Construed — ^With  reference  to  application* 
8.  Discretionarj  powers — Delegation  of. 

4.  Same— When  not  interfered  with. 

5.  Devotion  of  fund  for  purposes  of  trust. 
0,7.  Trustee's  power  to  sell  under  diacretionarj 

power. 
8.  Evidence — ^Power  of  attorney — When  inad- 
missible. 


1.  APPL.IE3),  CITBD,  CONSTRUBD, 
FESRRBD  TO,  etc,  in:  Hallinan  vs.  Hearst,  188 
Cal.  645,  648,  66  Pae.  Rep.  17.  56  U  R.  A.  216 
(construed  and  applied). 

As  to  diseretloiuiry  power  of  tmsteee,  see 
mono  graphic  note  by  Robert  Desty,  18  Li.  R.  A. 
212,   218. 

a.  CONSTRUBD  AS  APPLYING  where  pro- 
portion in  which  money  is  to  be  distributed 
&nd  parties  amonff  whom  it  is  to  be  distributed 
are  in  first  instance  to  be  determined  by 
trustees,  and  as  denying:  relief  except  in  case 
of  gross  abuse  of  discretion. — Hallinan  vs. 
Hearst,  188  CaL  646,  648,  66  Pao.  Rep.  17,  55 
L.  R.  A.  216. 

8.  DISOROTIONART  POWBR  OF  TRUS- 
TBBS  cannot  be  delegated  to  stranger  by  as- 
signment.— Saunders  vs.  Webber,  88  CaL  287, 
290.     See  Berger  vs.  Duft,  4  John.  Ch.  (N.  Y.) 


868,  869;  Hawley  vs.  Jamee,  6  Paige  Ch.  (N.  Y.) 
818. 

4.  WUl  not  be  Interfered  with  where  objects 
and  purposes  of  trust  are  founded  in  sympa- 
thetic and  generous-minded  public,  and  large 
discretionary  powers  are  vested  in  trustee 
where  there  is  no  gross  abuse  of  power. — Hal- 
linan vs.  Hearst,  188  CaL  646,  648,  66  Pac.  Rep. 
17,  66  L.  R.  A.  216. 

5.  FUNDS  RAISBD  UNDBR  TRUST  FOR 
BBIfBFIT  OF  CHIIARSUr  of  deceased  firemen 
must  be  devoted  to  such  purposes,  and  it  will 
not  be  locked  up  during  minority  of  beneficiary 
when  his  necessities  are  greatest. — ^Hallinan 
vs.  Hearst,  188  CaL  646,  649,  66  Pae.  Rep.  17, 
66  Li  R.  A.  216. 

0.  TRUSTBESS  BOUND  TO  COBTVBY  where 
they  sell  under  discretionary  power. — Saun- 
ders vs.  Schmelzle,  49  Cal.  69,  67. 

7.  B<IUITY  WILL  COMPEL  TRUSTEES  to 
execute  conveyance  to  legal  title  where  dis- 
cretionary power  to  convey  is  vested  in  them 
by  the  trust  instrument. — Saunders  vs.  Schmal- 
ile,  49  Cal.  69,  67. 

8.  Evidence  of  power  of  attorney  executed 
by  trustee  Inadmissible  where  deed  of  trust 
contains  no  power  to  trustees  to  delegate  au- 
thority.— Saunders  vs.  Webber,  89  CaL  28  f, 
290. 
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ARTICLE   IV. 

RIGHTS   OF   TRUSTEES. 


S227S.    Indemnification  of  trustee. 
i  2274.    Compensation  of  trustee. 


S  2275.    Inyolnntaiy  tnisteeu 


§2273.  INDEMNIFIOATION  OF  TBXTSTEE.  A  trustee  is  entitled  to  the 
repayment,  out  of  the  trust  property,  of  all  expenses  actually  and  properly  incurred 
by  him  in  the  performance  of  his  trust.  He  is  entitled  to  the  repayment  of  even 
unlawful  expenditures,  if  they  were  productive  of  actual  benefit  to  the  estate. 

History:   Enacted  March  21,  1872. 


1.  Amount  of  allowance  for  expenditure  de- 
termined by  court. 
2-5.  Extent  of  indemnification — In  general. 
6,7.  Same — Encumbrances. 
8-10.  Same— Interest — ^When  allowed. 
11, 12.  Same — ^Litigation     and     legal     advice- 
Money  paid  for. 

13.  Same — MAintenanoe. 

14.  Same — Traveling  expenses — To  what  ae- 

count  chargeable. 
15-19.  Lien — ^When  entitled  to. 
20, 21.  Liability  of  trust  estate— Extent  of. 

22.  Order  of  court  decreeing  conveyance  upon 

payment  of  advances. 

23.  Presumption  against  advaneeiL 

24.  Set-ofl — Trustee's  right  to. 

1.     AMOUNT  TO  BB  ALLCWED  TRVSTEBS 

on  account  of  expenditure  is  for  court  to  de* 
termine. — Glide  vs.  Dwyer,  8S  CaL  477,  488,  28 
Pac.  Rep.  706. 

a.  TRUSTBB  BNTITIJEBD  TO  BB  PRO- 
TECTBD  and  to  protect  himself  for  advances 
whick  he  is  compelled  to  make  to  preserve 
trust  property. — Qlide  vs.  Dwyer,  88  CaL  477, 
483,  28  Pac.  Rep.  706. 

S.     For     moneys     neceaaarlly     ezpeadeil     by 

them  in  care  and  Improvement  of  trust  estate 
does  not  depend  upon  knowledge  or  consent 
of  cestui  que  trust. — ^Woodard  vs.  Wright,  82 
CaL  202,  206,  22  Pac  Rep.  1118.  See  Hidden  vs. 
Jordan,  28  CaL  801,  809.  OUo.  Manniz  vs.  Pur- 
ceU,  46  Ohio  St.  102,  15  Am.  St.  Rep.  662,  18 
N.  E.  Rep.  572,  2  I*  R.  A.  768.  Pa.  Harper's 
AppeaL  64  Pa.  St.  816.  S.  O.  Myers  vs.  Myers, 
2  McC.  Ch.  214,  16  Am.  Dec.  648. 

4.  To  reimbursement  of  all  expenses  prop- 
erly incurred  in  execution  of  trust  and  to  suit- 
able allowances  or  services. — Beatty  vs.  Clark, 
20  CaL  11,  12.  87, 

5.  Upon  close  of  trust  to  be  reimbursed  for 
all  expenses  incurred  by  him. — More  vs.  Cal- 
kins, 96  Cal.  435,  441,  29  Am.  8t  Rep.  128,  SO 
Pao.  Rep.  688. 

«•     BNCUMBRAHCBS.— Party  aetlnaraatra*. 

tco  under  belief  that  he  had  lesal  title  under 
will,  who  pays  ofC  encumbrances  and  other- 
wise preserves  estate  by  expenditure  of  money, 
entitled  to  reimbursement. — ^Morrison  vs.  Bow- 
man, 29  CaL  837,  356;  Glide  vs  Dwyer,  88  CaL 
477,  488,  28  Pao.  Rep.  706. 

7.  Moneys  expended  by  tmstcen  under  trust 
for  benefit  of  parties  interested,  and  to 
relieve    trust    property    from    enoumbranoe% 


with  interest  and  costs  necessarily  incurred.— 
Glide  vs.  Dwyer,  88  CaL  477,  488,  28  Pac  Rep. 
706. 

8.  INTBREST. — Interest  not  allowed  on  ae« 
eonnt  where  instrument  calls  for  interest  to 
be  paid  only  upon  demand,  when  no  demand  is 
made. — ^Butler  vs.  Austin,  64  CaL  8,  4,  27  Pao 
Rep.  787. 

9.  Trustee  who  Is  frequently  asked  to  ren 
der  account  and  continuing'  to  act,  sellinfi:  prop  • 
erty  to  purchaser  without  notice,  contrary  t« 
provisions    of    trust    instruments. — ^Adams    vm. 
Lambard,  80  CaL  426,  439,  22  Pac.  Rep.  180. 

10.  Not  allowed. — Trustee  requested  for  in^ 
formation  as  to  costs,  disbursements,  and  in- 
come from  property  and  to  account  for  same, 
giving  evasive  reply,  always  postponing:,  and 
never  makinsr  any  account  as  requested. — 
Adams  vs.  Lambard,  80  CaL  426,  489,  22  Paa 
Rep.  180. 

11.  LITIGATION  —  Expenses  Incurred  by 
tm«teea  in  liti£ration  occupied  by  matters  not 
properly  relating:  to  execution  of  trust,  but 
grrowins  out  of  subsequent  action  of  trustee 
taken  with  consent  of  portion  of  beneficiaries, 
limited  not  to  actual  expenses  or  to  such  as 
are  reasonably  incurred  in  dealingr  with  that 
particular  estate  or  question  and  payable  out 
of  proceeds  or  distribution  to  beneficiaries.— 
Beatty  vs.  Clark.  20  CaL  11,  12.  88. 

la.  Lesal  advice  ebarseable  to  partlcnlar 
beneficiary  in  whose  behalf  same  was  ren- 
dered, and  not  to  the  general  fund. — Floyd  vs. 
Davis,  98  CaL  691,  600,  88  Pao.  Rep.  746. 

18.  MAINTENANCE.— Court  has  JuHsdlctlon 
to  allow  auaal  trustee  of  infant's  estate 
reasonable  allowance  and  proper  credit  for 
maintenance  and  expenditures  incurred  on 
account  of  infant — In  re  Beisel,  110  CaL  267, 
276,  40  Pac.  Rep.  961,  42  Id.  819. 

14.  TRAVELING  EXPENSES  OF  TRUSTEE 

are  chargeable  to  particular  beneficiary  in 
whose  behalf  suoh  expenses  were  incurred,  and 
not  to  the  general  fund. — Floyd  vs.  Davis,  98 
CaL  691,  600.  88  Pao.  Rep.  746. 

IB.     LIEN — Trustees  allowed  to  bold  estate 

until   moneys  let  out  by  them   for  necessan* 
repair  and   improvement   to   property  are   re 
paid   to   them. — Woodard   vs.   Wrigrht,   82   Cal 
202,  206,  22  Paa  Rep.  1118. 

14.  Entitled  to  flmt  Ilea  on  trust  property 
for  expensea  legrltlmately  Inourred  In  relievingr 
trust  estate  from  enoumbranoeb  and  Iton  cannot 
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be  80  limited  as  to  extend  to  mere  moiety  of 
property. — Glide  vs.  Dwyer,  8S  CaL  477,  488, 
83  Pac  Rep.  706. 

17.  Entitled  to  hold  as  security  for  money 
advanced  for  party  in  whose  name  property  is 
purchased  and  who  advances  part  of  purchase 
money. — Hidden  vs.  Jordan,  21  Cal.  92,  103. 

18.  Upon  net  incoming  rents  of  property  for 
money  loaned  with  understandiniT  that  It 
should  be  repaid  out  of  Incoming  rents.-~Ellis 
ys.  Nagrlee.  8  CaL  688,  696. 

19.  Does  not  exist  upon  firaneral  trust  es* 
tate  for  money  loaned  by  trustee  upon  under- 
standlngr  that  it  is  to  be  repaid  out  of  rents.*— 
Ellis  vs.  Nagrlee,  9  Cal.  688,  696. 

20.  LIABILITY  OF  TRUST  BSTATE.— /Trust 
•state  only  liable  for  money  loaned  to  trustee 
for  purpose  designated  in  accordance  with  pro- 
visions of  declarations  of  trust. — Beatty  ysl 
Clark.  20  Cal.  11,  88. 

21.  Not  liable  for  moneys  borrowed  which 
are  not  necessary  for  its  protection  or  to  ac- 


complish any  of  purposes  desl^rnated  in  the 
trust. — Beatty  vs.   Clark,  20  Cal.  11,  30. 

as.     Order  of  court  decreelns  trvstee  to  con- 

^-ey  trust  premises  upon  which  trustee  has 
advanced  or  expended  sums  of  money  to  bene- 
ficiary should  make  payment  of  money  con- 
dition precedent  to  conveyance. — ^Robles  vs. 
Clarke,  25  Cal.  817,  888. 


PRBSUIIIFTION, — Payments  made  by 
trustee  to  cestui  que  trust  out  of  rents  and 
profits  of  property,  in  absence  of  express  un- 
derstanding or  agreement,  presumed  to  be 
payments  on  account  of  same  and  not  advances 
or  loana — Woodard  va  Wright,  82  CaL  202, 
207,  208,  22  Pac  Rep.  1118. 


SBT-OFF.  —  Trustee  holding  note  who, 
instead  of  discharging  trust  by  surrendering 
same,  collects  it  for  maker,  not  entitled  to  set 
oft  amount  of  any  claim  which  maker  of  note 
has  against  estate.  —  Sharpstein  vs.  Fried- 
lander,  68  CaL  78,  79. 


§  2274.  COMPENSATION  OF  TBXTSTEE.  Except  as  provided  in  section  one 
thousand  seven  hundred  of  the  Code  of  Civil  Procedure,  when  a  declaration  of 
trust  is  silent  upon  the  subject  of  compensation,  the  trustee  is  entitled  to  the  same 
compensation  as  an  executor.  If  it  specifies  the  amount  of  his  compensation,  he  is 
entitled  to  the  amount  thus  specified  and  no  more.  If  it  directs  that  he  shall  be 
allowed  a  compensation,  but  does  not  specify  the  rate  or  amount,  he  is  entitled  to 
such  compensation  as  may  be  reasonable  under  the  circumstances. 

History:    Enacted  March  21,  1872;  amended  March  19,  1889,  Stats,  and 
AmdtB.  1889,  p.  834. 

4.  COMPBNSATION  OR  COMMISSION.— Al- 
lowed onlsr  to  trastees  performlns  services 
faithfully,  even  though  will  provides  for  com- 
pensation.— ^In  re  Estate  Thompson,  101  CaL 
S49.  865,  86  Pac.  Rep.  991,  86  Id.  98.  608.  See 
Dufford  vs.  Smith.  46  N.  J.  Eq.  (1  Dick.)  216, 
18  AtL  Rep.  1052;  Norris's  Appeal,  71  Pa.  St. 
106,   126. 


1.  Applied,  cited,  construed,  referred  to,  ete* 

2.  Construed — With  reference  to  application. 

3.  Court — Power  of  to  determine. 
4-7.  Right  to  compensation — When  exists. 

8.  Same— To  what  cases  confined* 
0-13.  Same— When  not  allowed. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Menke  va.  Miller,  66  CaL 
628  (construed  and  applied). 

As  to  oompeasatloB  for  trustees,  see  notes 
21  Am.  Dec.  88;   62  Am.  Dec.  210. 

As  to  compeBsatloB  of  trustees,  see  mono- 
graphic note  17  Am.  Dec  266-274. 

As  to  forfeiture  of  right  to  compeiisatloB, 
see  monosraphio  note  17  Am.  Dec.  274. 

As  to  rulea  of  oompeasatloii  la  different 
states,  see  monographic  note  17  Am.  Dec.  274. 

As  to  trustee's  rlffht  to  compensation  for 
services  and  when  same  allowed  by  statute 
and  by  law,  see  note  by  Robert  Desty,  9  Paige 
Ch.  (N.  Y.)  898.  bk.  4  L.  ed.  749. 

As  to  "waiver  of  compensation,  see  mono- 
ICraphlc  note  17  Am.  Dec.  274. 

9.  CONSTRUED  AS  APPLTIHG  TO  commls* 
slons  of  assigrnee  for  benefit  of  creditor's  as- 
signment making  no  provision  therefor.— 
Menke  va  Miller,  66  Cal.  628. 

8.  Court  must  determine  what,  if  any,  com- 
missions are  due  for  services  and  also  upon 
settlement  of  accounts  what  moneys  expended 
in  discharge  of  their  duties  were  properly  ex- 
pended and  are  chargeable  against  estate.-^ 
Dougherty  va  Bartlett,  100  Cal.  496,  499,  86 
Pac.  Rep.  431. 


6k  Party  acting  as  gnardlan  de  facto  of  In* 
fant  prior  to  appointment  acting  bona  fide  for 
infant's  benefit,  although  quasi  trustee,  en- 
titled to  allowance  for  reasonable  and  proper 
credits  for  maintenance  and  expenditures  and 
disbursements. — In  re  Beisel,  110  CaL  267,  276, 
40  Pac  Rep.  901,  42  Id.  819.  'See  Peale  vs. 
Thurmond,  77  Va.  768. 

e.  Trustees  allowed  same  conunlsslon  as  ex* 
eeutors  for  similar  services  where  trust 
instrument  is  silent  as  to  compensation. — 
Meaoham  vs.  Sternes,  9  Paige  Ch.  (N.  T.)  898. 


7.  Trustee  who  nuikes  no  claim  of  compea* 
nation  for  services  and  falls  to  answer  cannot 
be  heard  to  complain  that  no  compensation 
was  allowed  for  services  in  judgment  dissolv- 
ing trust  and  relieving  him  from  services. — 
Eakle  vs.  Ingram,  142  CaL  16,  17,  100  Am.  St. 
Rep.  99,  75  Pac  Rep.  666,  See  Slater  vs.  Hurl- 
but,  146  Masa  808,  814,  16  N.  E.  Rep.  790. 

8.  Rules  as  to  compensation  coallned  to 
cases  where  no  provision  Is  made  by  creator  of 
trust,  and  where  provision  is  expressly  made 
that  they  shall  have  reasonable  compensa- 
tion presumption  is  that  Intention  was  that 
oompensation  should  ba  reasonable  with  ref- 
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erenea  to  apaolal  eiroumstances  of  the  astata 
and  aervloaa  raauirad  to  be  performed,  without 
regard  to  statutory  provisions.  —  In  Matter 
Bchell,  58  N.  T.  868,  868. 

9l  COUNSIDI/S  FBB8« — Tmatee  eadeaTorlns 
to  protect  tmat  estate  In  action  brousrht  In 
bankruptcy  of  beneficiary,  not  entitled  to  re* 
cover  counsel's  fees,  even  though  he  accepted 
trust  In  irood  faith  and  made  defense  in  order 
to  determine  ownership  of  property. — Sanger 
vs.  Ryan,  188  Cal.  68,  64,  64  Pao.  Rep.  688. 

10.  Dlstliiffiilahliftffi  Williams  vs.  McDoufirall, 
88  CaL  80,  86;  Salmlna  vs.  Jurl,  86  CaL  418,' 
81  Pac.  Rep.  866;  Glide  vs.  Dwyer,  88  Cal.  477,  88 
Paa  Rep.  706;  Floyd  vs.  Davis,  88  CaL  681, 
88  Pac.  Rep.  746;  Miller  vs.  Kehoe,  107  CaL  840, 
40  Pac  Rep.  486. 

11.  TRUSTEB  TO  HOLD  PROPBRTT  COIT- 
TEYBD  for  mere  matter  of  convenience  has 


no  claim  for  services  where  no  appreciable 
value  can  be  placed  upon  them  and  real  Inten- 
tions were  that  they  were  to  be  gratuitous.—* 
Weyffant  vs.  Bartlett,  108  CaL  884,  886,  86  Pao. 
Rep.  417. 


CompeBsntioa  for  services  denied  to 
trustee  holding  land  purchased  In  his  name  as 
a  mere  matter  of  convenience  where  services 
of  no  appreciable  value  were  entered. — Wey- 
ffant  vs.  Bartlett,  108  CaL  884,  826,  86  Pac.  Rep» 
41 T. 

18.  TRUSTBB  -WILFUIiLT  MISMANAGING 
TRUST,  mlngrllngr  trust  funds  with  those  of  his 
own  or  in  those  of  copartnership  of  which  he  is 
member,  and  at  no  time  keeping  them  distinct 
from  such  partnership  funds,  only  entitled  to 
reduced  commissions.-— Alison  vs.  Qoldtree,  117 
CaL  646,  661,  48  Pac.  Rep.  671. 


§2276.    INVOLUNTAKT  TBUSTEE.    An  inyoltmtary  trnstee,   who   becomes 
sach  through  his  own  fault,  has  none  of  the  rights  mentioned  in  this  article. 

History:   Enacted  March  21,  1872. 

Party     to     whom     propertx     eonvexed     as  As  to  InvoIimtarT'  trustees,  see  ante  ||  881 7» 

■lere   matter   of   eoavenleace    not    entitled    to  8883,  8224  and  notes. 

compensation  or  to  lien  upon  premises. — Wey-  As  to  resnltlas  tmsts  In  favor  ef  party  pay- 

gant   vs.   Bartlett,   108   CaL   834,  826,    86   Paa  tes  purchase  oMaey  ar  eomdderatfoB,  see  ante 

Rep.  417.  I  863  and  note. 


ARTICLE   V. 


TSRMINATION   OF   THE   TRUST. 


§2270.    Trust,  how  extlngolBhed. 

S2280.    Not  revocable. 

8  2281.    TroBtee's  office,  how  vacated. 


^ .  9  2282.    Tmstea,  how  discharged. 
8  2288.    Removai  of  trustee  by  court. 


§  2279.    TRUST,  HOW  EXTINaUISHED.   A  trust  is  exting^nished  hy  the  entire 
fulfilment  of  its  object,  or  by  such  object  becoming  impossible  or  unlawful. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to^  etc. 
2, 3.  Construed — ^With  reference  to  application. 

4.  Same — ^With  other  sections  as  declaring 

resulting  trust  for  truster  when  trust 
Ulegal. 

5.  When   extinguished — ^Acts  of   beneficiary 

and  trustee. 
6-11.  Same — Beneficiary — ^Want  of. 

12,  8am»— Deed  of  trustee  and  cestui  que 

trust. 

13.  Same— Impossibility  of  performance. 
14-17.  Same— Interwoven  and  interdependent. 
18-20.  Same— Performance  by  trustee. 

21.  Same — Release  of  surety  release  of  trus* 
tee  under  bond. 

22,23.  Same — Void  primary  trust. 

24, 25.  When  not  extinguished — ^By  abandon- 
ment. 

26, 27 — Same — ^By  sets  of  mere  abuse. 

28.  Same — Consent — ^In  trust  for  ereditors. 

29.  Same— Impracticability  of  trust. 
80.  Same-— Improper  lease. 
31.  Same— Renunciation  of  rights  under  wHL 
82.  Same — ^Want  of  power  of  reroeation. 

C.  a— 111. 


83, 84.  Bight    of    action    to    extinguish— When 
maintainable  by  beneficiary. 

85.  Same — Decree  for,  when  properly  entered. 

86.  Specific  performance  of  trust — ^When  de- 

nied. 

1.  APPLIBD,  CrPBD,  CONSTRUED,  RB« 
FERRISD  TO,  eta.  In:  Schlesslnsrer  vs.  Mallard, 
70  Cal.  826,  881, 11  Pao.  Rep.  728  (construed  and 
applied  with  other  sections);  Pico  vs.  Warner, 
78  CaL  17,  20,  14  Pac  Rep.  877  (construed  and 
applied  with  I  2282);  Bcrivner  vs.  Diets,  84 
Cal.  295,  297,  24  Pao.  Rep.  171  (construed  and 
applied);  People  ex  reL  Bllert  vs.  CosswelU 
118  Cal.  129,  142,  48  Pao.  Rep.  270,  86  L.  R.  A. 
269  (oonstrued  and  applied  with  other  sec- 
tions); Wittfleld  vs.  Forster,  124  Cal.  418,  420^ 
67  Pao.  Rep.  219  (construed  and  applied  with 
other  sections). 

S.  CON8TRU1BD  AS  APPLTIHO  to  trust  for 
benefit  of  creditors. — Bcrivner  vs.  Diets,  84 
CM.  296,  297,  24  Pao.  Rep.  171. 

8.  To  trustee  of  mlnlnir  olalm  subsequently 
rejected  by  govemment  through  no  fault  of 
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trustee. — Pico  n.  Warner,  78  Cal.  17,  20,  14 
Pac.   Rep.   877, 

4.  With  other  sections  of  code  as  declarlngr 
that  where  trust  Is  lllegral  or  for  any  reason 
void,  trustee  takes  no  estate,  trust  results  to 
grantor  or  his  heirs. — ^Witt field  vs.  Forster,  124 
Cal.  418.  420,  67  Pac.  Rep.  219. 

8.  W1IBI7  EXTINGUISHED— Acta  of  tmstee 
and  benefldary. — Trust  Is  extlngfiiUihed  by  Joint 

net  of  trustee  and  beneficiaries  uniting  and 
vesting*  legal  and  equitable  titles  in  third 
party. — Welton  vs.  Palmer,  89  Cal.  456,  458; 
Schultz  vs.  McLean  (Cal.  Dec.  20,  1890),  26  Pac 
Rep.  427,  430. 

6.  BBBTBFICIART— ^WANT  OF^— Trust  eeaaea 

when  there  is  no  beneficiary. — In  re  Estate 
Steele,  124  Cal.  533,  689,  57  Paa  Rep.  664.  See 
In  re  Estate  Hendy,  118  Cal.  656,  60  Pac.  Rep. 
763:  Becker  vs.  Becker,  13  N.  T.  App.  Dlv.  842, 
43  N.  T.  Supp.  17. 

7.  TRUST    VALID    ^WHEN    CREATED    but 

afterwards  failing  for  want  of  beneficiary  re- 
sults in  favor  of  heirs  of  testator. — In  re  Es- 
tate Steele,  124  Cal.  688,  640.  57  Pac  Rep.  564. 

8.  TRUST  FAILS  IF  BENEFICIARY  should 
die  after  partial  distribution  aa  to  property 
not  distributed,  under  will  directing  payment 
of  part  of  income  to  wife  for  life,  remainder  to 
guardian  of  children  during  their  minority, 
with  direction  to  pay  to  each  child  at  majority 
certain  proportion  when  eldest  attains  major- 
ity.— In  re  Estate  Steele,  124  Cal.  688,  638,  589, 
S7  Pac  Rep.  564. 

0.  As  to  Interest  of  one  dying,  under  trust 
directing  payment  of  part  of  income  to  wife 
for  life,  remainder  to  gruardian  of  children 
during  minority,  with  direction  to  pay  to  each 
child  at  majority  certain  portions  when  eldest 
child  attains  majority. — In  re  Estate  Steele, 
124  Cal.  633,  638.  539,  57  Pac,  Rep.  664. 

10.  Under    will    directing    trustees    to    pay 

third  of  net  income  to  widow  for  life,  and  cer- 
tain amount  to  guardian  of  children  during 
minority,  with  certain  amount  to  each  child 
upon  attaining  majority,  if  they  should  die  be- 
fore distribution  is  made. — In  re  Estate  Steele, 
124  Cal.  683,  588,  639,  67  Pac.  Rep.  664. 

11.  TRUST  OF  FART  OF  INCOME  FOR 
"WIFE  FOR  LIFE,  and  to  guardian  of  each  of 
children  during  minority,  with  direction  to  pay 
each  child  attaining  majority  certain  amount 
when  eldest  child  attains  majority,  are  sep- 
arate and  distinct  trusts  and  do  not  survive 
death  of  beneficiary. — In  re  Estate  Steele,  124 
Cal.  633.  639.  67  Pac  Rep.  664. 

19.  DEED  OF  TRUSTEE  to  oestul  que  trust 
conveying  other  property  to  cestui  que  trust 
or  beneficiary  extinguishes  trust — Carter  ▼■. 
Hopkins,  79  Cal.  82.  84,  21.  Pac.  Rep.  649. 

IS.  IMPOSSIBILITY  OF  PERFORMANCE. — 
Trust    extlngalsbed    where    without    faalt    of 

trustee  object  of  the  trust  becomes  impos- 
sible.—Pico  vs.  Warner,  72  Cal.  17,  20,  14  Pac 
Rep.    877. 

14.  INTERWOVEN  AND  INTERDEPEND- 
ENT,— ^^nicre  there  are  sereral  tmsta  which 
are  inextricably  Interwoven  and  mutually  In- 
terdependent, results  in  fallura  of  entire  trust 


scheme. — Carpenter  ra.  Cook.  132  Cai.  621,  €25. 
84  Am.  St.  Rep.  118,  64  Pac  Rep.  997.  See  Lim- 
brey  vs.  Ourr,  6  Madd.  161,  22  Rev.  Rep.  262. 

16.  Tmats  so  tneactrleably  Interwoveny  mu- 
tually Interdependent  that  destruction  of  one 
mutilates  and  malms  in  essential  particulars, 
trust  scheme  causes  whole  trust  to  fall. — Car- 
penter vs.  Cook,  132  Cal.  621,  626,  84  Am.  St. 
Rep.  118.  128,  64  Pac  Rep.  997. 

16.  Trust  fails  in  its  entirety  where  valid 
and  Invalid  provisions  are  so  blended  that  it 
is  Impossible  to  separate  them  and  give  effect 
to  the  one  without  doing  violence  to  the  inten- 
tion of  the  truster.'^Carpenter  va.  Cook,  182 
Cal.  621,  626.  84  Am.  St.  Rep.  118,  64  Pac.  Rep. 
997;  In  re  Estate  Fair,  136  Cal.  79,  68  Pac 
Rep.  306;  Hofsas  vs.  Cummlngs,  141  Cal.  626, 
628,  76  Pac.  Rep.  110. 

17.  Trust  over  in  case  of  death  though 
valid,  absolutely  dependent  upon  void  trust, 
such  as  trust  to  convey,  falls  with  the  lat- 
ter, and  trustee's  estate  ceases.  —  Hofsas  vs. 
Cummlngs,  141  Cat  626.  628,  75  Pac  Rep.  110. 

18.  PERFORMANCE.  —  Trnat     extinguished 

by  either  fulfilment  of  its  object  or  by  its 
becoming  impossible  or  unlawful. — ^People  ex 
rel.  Ellert  vs.  Cogswell,  118  CaL  129,  187,  45 
Pac.  Rep.  270,  86  L.  R.  A.  269. 

19.  Purchaser  from  trustee  for  benefit  of 
creditors  for  valuable  consideration  who  sells 
property  and  pays  off  creditors  fulfils  trust  and 
relieves  trustee  from  responsibility. — Sharp  vs. 
Goodwin,  61  CaL  219,  221. 

20.  Trustee  for  benefit  of  creditors  not  liable 
to  action  where  he  assigns  trust  estate  to  as- 
signee, who  fulfils  terms  of  trust — Sharp  vs. 
Goodwin,  61  Cal.  219,  221. 

21.  SURETIES — RELEASE  OF. — Trnstee  for 
anretles  under  ball  bond  released  from  liability 
by  release  and  demand  of  sureties. — Skldmore 
vs.  Taylor,  29  Cal.  619,  622. 

23.  VOID.  —  Primary    tmst    adjndged    void, 

trusts  and  limitations  over  uniformly  fall. — 
Carpenter  vs.  Cook,  132  Cal.  621,  625,  84  Am. 
St.  Rep.  118.  123.  64  Pac  Rep.  997;  Hone  vs. 
Van  Schaick,  20  Wend.  (N.  Y.)  564;  Beekman 
vs.  Bonsor,  28  N.  Y.  298,  80  Am.  Dec.  269;  Dodge 
vs.  Pond,  28  N.  Y.  69;  Smith  vs.  Edwards,  88 
N.  Y.  92;  Rice  vs.  Barrett,  102  N.  Y.  161,  6  N.  E. 
Rep.  898;  Fowler  vs.  IngersoU,  127  N.  Y.  472, 
28  N.  B.  Rep.  471. 

28.    Tmst  dependent  npon  Toid  trust  la  void, 

e.  g.  where  trust  over  is  dependent  upon  trust 
to  convey  trust  over  must  fall  with  tmst  to 
convey. — Hofsas  vs.  Cummlngs,  141  CaL  626, 
528,  76  Pac  Rep.  110. 

24.  IVHEN  NOT  EXTINGUISHED.^Aban- 
donment  of  tmst  property  not  sufficient  to  ex- 

tingruish  trust — People  ex  rel.  Ellert  vs.  Cogs- 
well. 118  Cal.  129,  142,  46  Pac  Rep.  270,  85 
L.  R.  A.  269. 

25.  Abandonment  by  trustees,  by  their  Im- 
proper conduct  or  their  violation,  of  trust,  by 
meana  of  which  It  becomes  impracticable,  does 
not  extinguish  trust,  neither  does  property  re- 
vert for  any  such  reasons. — People  ex  reL 
l^llert  vs.  Cogswell,  118  CaL  189,  141.  46  Pac 
Rep.   870,   86  L.   R   A.    263. 
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26.  Acts  which  are  mere  ahiMca  will  not 
work  reversion  of  trust  in  absence  of  express 
condition  to  that  effect. — People  ex  reL  Ellert 
vs.  Cogswell,  113  CaL  129,  142,  46  Pao.  Rep. 
270,  85  L.  R.  A.  269. 

27.  Equity  can  interfere  and  make  oorrec« 
tion. — People  ex  rel.  Ellert  vs.  Cogswell,  US 
Cal.  129,  142,  46  Pao.  Rep.  270,  26  Li  R.  A.  269. 
See  Sanderson  vs.  White,  86  Mass.  ilH  Pick.) 
328,  29  Am.  Dec  691;  Attorney -General  vs. 
Dublin,  38  N.  H.  469;  Barr  vs.  Weld,  24  Pa. 
St.  84;  Brown  vs.  Baptist  Soc,  9  R.  X.  177; 
Stanley  vs.  Colt,  72  U.  a  (6  Wall.)  119,  bk. 
18  Jm  ed.  602. 

28.  CONSENT.— Tnuit  for  heneflt  of  ered- 
Itora  eanaot  be  revoked  wlthont  eonsent  of  all 

persons  for  whose  benefit  created,  and  binds 
purchaser  of  trust  premises. — Sorivner  vs. 
Diets,  84  Cal.  ^»6,  297,  24  Pac  Rep.  171.  See 
Lathrop  vs.  Hampton,  81  Cal.  17,  89  Am.  Deo. 
141;  Price  vs.  Reeves,  88  CaL  467;  Handley  vs. 
Pflster,  89  CaL  283,  287,  2  Am.  Rep.  449. 

28u  mPRACTICABLB«-~Fact  that  trust  has 
hecoaie  Impracticable  and  that  property  has 
therefore  reverted  to  founders,  does  not  ex- 
tinsruish  trust  where  there  is  no  power  of 
revocation  reserved. — People  ex  reL  Ellert  vs. 
Cogswell,  118  CaL  129,  141,  46  Pao.  Rep.  270, 
36  U  R.  A.  269. 

80.  LEASE  —  IMPROPER.— Fact  that  Im- 
proper lease  of  trust  property  Is  made  which 
causes  violation  of  trust,  does  not  amount  to 
extingrulshment. — People  ex  rel.  Ellert  vs. 
Cogrswell,  113  CaL  129,  141,  46  Pac  Rep.  270, 
86  Lu  R.  A.  269. 

SI.  RENUNCIATION.  — Tmst  not  extln- 
wlshed  in  remaining  portion  devised  to  trus- 
tee in  trust  for  purposes  of  will  by  renunciation 


by  widow  of  rights  under  will  and  order  of 
court  giving  her  portion  of  property  as  com- 
mon property. — In  re  Estate  Delaney,  49  Cal. 
76,  84. 

82.  WANT  OF  POWER  OF  REVOCATION^— 
Trust  cannot  be  revoked  after  its  acceptance, 
actual  or  presumed,  by  trustee  and  beneficiary 
except  with  consent  of  all  parties  in  absence 
of  declaration  reserving  power  of  revocation. 
—Booth  vs.  Oakland  Bank,  122  CaL  19,  26, 
64  Pac   Rep.   870. 

88*  Action  to  eztlngvlsh  or  dissolve — ^Bene« 
Jlelarles  of  fall  age  and  under  no  disqualifica- 
tion may  ms  in  tain  suit  for  dissolution  of 
trust  and  release  of  trust  property  by  trustees. 
— Eakle  vs.  Ingram,  142  CaL  16,  16,  100  Am. 
St  Rep.  .99,  76  Pac  Rep.  666. 

84.  Equity  may,  for  good  reasons  shown, 
refuse  to  dissolve  trust  even  where  benefi- 
ciaries consent,  where  infants,  lunatics,  and 
married  women  restrained  from  participation 
are  involved. — Eakle  vs.  Ingram,  142  CaL  16, 
16,  100  Am.  St  Rep.  99,  76  Pac  Rep.  566. 

85.  Decree  for  tenalaatloa  of  tmst  is  prop- 
erly entered  where  trust  created  by  will  ter- 
minates on  distribution  of  estate,  and  no 
person  has  any  interest  to  maintain  or  con- 
tinue trust,  except  it  be  trustee  himself. — 
Slater  vs.  Hurlbut^  146  Mass.  808,  814,  16  N.  E. 
Rep.   790. 

88.     SPECIFIO   PRRFORHANCB   OF  TRUST 

may  be  arrested  and  trust  deed  modified  or 
extinguished  where  there  is  only  one  benefi- 
ciary or  where  there  are  several  heirs  of  one 
mind  and  not  under  disability. — Eakle  vs.  In- 
gram, 142  CaL  16,  16,  100  Am.  St  Rep.  99.  76 
Pac  Rep.  666. 


§  2280.  NOT  BEVOOABLE.  A  trust  cannot  be  revoked  by  the  truster  after 
its  acceptance,  actual  or  presumed,  by  the  trustee  and  beneficiaries,  except  by  the 
consent  of  all  the  beneficiaries,  unless  the  declaration  of  trust  reserves  a  power  of 
revocation  to  the  truster,  and  in  that  case  the  power  must  be  strictly  pursued. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed— As    giving    right    to    reserve 

power, 
8-6.  Abandonment   of  trust  —  Trustee  cannot 
abandon  without  consent. 

7.  Power  of  revocation — Grantor's  right  to 

reserve 

8.  Same— Exercise  of. 

9.  Same — ^Resolution  declaring. 
10-12.  Same — Effect  of  reservation. 

18.  Trustee  for  payment  of  debts— Position 
of. 
14-16.  Voluntary  settlements— Power  of  revoca- 
tion favored,  etc. 

1.  APPIilBD,  CITBD»  COIfSTRUBDy  RIB- 
FBRRBD  TO,  etc..  In:  Hellman  vs.  McWU- 
llams,  70  Cal.  449,  468,  11  Pac.  Rep.  669  (con- 
strued and  applied);  Nichols  vs.  Emery,  109 
Cal.  823.  881.  60  Am.  St  Rep.  48.  41  Pac  Rep. 
1089  (construed  and  applied);  People  ez  reL 
EUert  vs.  Coffswell,  118  Cal.  129.  142,  46  Pac. 
Rep.  270.  86  L.  R.  A.  269  (oonstrued  and  ap- 
j>lied   with   12279);   Booth   vs.   Oakland   Bank. 


122  Cal.  19,  26.  64  Pao.  Rep.  870  (construed  and 
applied);  In  re  Estate  WUley,  188  Cal.  1,  9. 
60  Pac.  Rep.  471   (construed  and  applied). 

5.  CONSTRUED      AS      GIVIlfG      GRANTOR 

rlfirht  to  reserve  power  to  revoke  trust. — 
Nichols  vs.  Emery,  109  Cal.  828,  881,  60  Am. 
St.  Rep.  48,  41  Pac.  Rep.  1089. 

8.  ABANDONMENT  OF  TRUST* — ^Trustee 
eannot  abandon  trust  without  consent  of  cestui 
que  trust. — Spence  vs.  Widney  (CaL  Oct  16, 
1896),  46  Pac.  Rep.  468,  466. 

4.  TRUST  CANNOT  BE  REVOKED  without 
consent  of  persons  for  whose  benefit  created. 
— Scrivner  va.  Diets,  84  CaL  296,  297,  24  Pac. 
Rep.  171. 

6.  Except  1^  entire  fnUUment  of  its  object 
or  by  such  object  becominir  impossible  or  un- 
lawfuL — Schivner  va.  Diets,  84  Cal.  296,  297,  24 
Pao.  Rep.  171. 


«.    Ualeea  power  to  io  ■•  la  rcflcrrod  in  the 

declaration  of  trust. — ^Hellman  vs.  McWllliams, 
70  CaL  449.  468,  11  Pao.  Rep.  659. 
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7.  GRAHTOR  HAS  RIGHT  TO  RBSBRVE2 
rOVnSR  TO  RBVOKID  trust  under  12280  of 
code. — ^Nichols  ▼■.  Emery,  109  CaL  823,  831,  60 
Am.  St.  Rep.  43,  41  Pac  Rep.  1089. 

8.  POWRR  OF  RBVOCATION  as  to  whole 
may  be  exercised  as  to  part,  and  when  so 
exercised  does  not  affect  remainder. — ^Booth  vs. 
Oakland   Bank,   182   CaL   19,   26,   64   Pac   Rep. 

870. 

0.     TRUSTEE'S     DUTIES      UNDER     TRUST 

deed  conveying  land  with  provision  that  If 
deslgrn  or  purpose  prove  unsuccessful  they  by 
resolution  should  so  declare,  and  property 
should  revert,  terminate  with  resolution  to 
that  effect. — ^Hawes  vs.  Iiathrop,  88  CaL  498» 
497,  498. 

10.  EFFECT  OF  RBSBRVATIOlf. — ^Reaerva* 
tloa  of  power  of  r«Toeatloa  is  mere  privilege, 
and  when  never  exercised  has  no  effect  upon 
estate  granted. — In  re  Estate  WiUey,  128  CaL 
1,  9,  60  Pac.  Rep.  471. 

11.  Character  of  trust  not  alleeted  or  im- 
paired by  fact  of  reservation  of  rigrht  to  re- 
voke when  the  title  and  interest  are  to  be 
vested,  subject  to  be  devested  only  by  revoca- 
tion, trust  beins:  absolute  when  no  revocation 
Is  made. — ^Nichols  vs.  Emery,  109  CaL  828,  882, 
60  Am.  St.  Rep.  48,  41  Pac.  Rep.  1089. 

12.  Does  not  operate  to  destroy  it  or  changre 
Its  character,  and  trust  remkins  operative  and 
absolute  until  ri^ht  is  exercised.-— Nichols  vs. 


Emery,  109  CaL  828,  881,  60  Am.  St  Rep.  48,  41 
Paa  Rep.  1089.  See  Stone  vs.  Hackett,  78 
Mass.  (12  Gray)  227,  232;  Van  Cott  vs.  Pren- 
tice, 104  N.  Y.  46,  10  N.  E.  Rep.  267. 

13.  TRUSTEE  WITH  CONSENT  OF  CREDI- 
TORS associated  with  him  undertaking  to  ap- 
ply proceeds  under  deed  of  assignment  in  part 
after  payment  of  debts  becomes  clothed  with 
power  coupled  with  trust  for  benefit  of  credi- 
tors, which  he  is  not  at  liberty  to  relinquish 
until  debts  covered  by  the  assignment  have  be- 
come In  some  manner  discharged. — Handley  vs. 
poster,  89  CaL  283,  287,  2  Am.  Rep.  449.  See 
Goodwin  vs.  Bowden,  64  Me.  426;  Walsh  vs. 
Whitcomb,  I  Esp.  666. 

14.  VOLUNTARY  SBTTLEMENTS.r— P4>wcr 
•t  reroeatloa  strongly  favored  in  cases  of 
voluntary  settlements  at  common  law. — ^Nich- 
ols vs.  Emery,  109  CaL  828,  832,  60  Aql  St.  Rep. 
48,  41  Pac  Rep.  1089. 

16.  Trust  created  by  voluntary  settlement 
without  reserving  power  of  revocation  is  open 
to  suspicion  of  undue  advantage  at  common 
law. — Nichols  vs.  Emery,  109  Cal.  828,  882,  60 
Am.  St.  Rep.  48,  41  Pac  Rep.  1089. 

18.  Voluntary  deed  of  trust  passing  present 
Interest  with  full  power  to  control,  encumber, 
and  sell,  without  power  of  revocation,  is  irrev- 
ocable.— Kopp  vs.  Gunther,  96  Cal.  €8,  74,  80 
Pac  Rep.  801« 


§2281.    TEXTSTEE'S  OFFICE,  HOW  VACATED.     The  office  of  a  trustee  is 
vacated  : 

1.  By  his  death;  or, 

2.  By  his  discharge.  History:  Enaeted  March  21,  1872. 


I,  2.  Acceptance  of  ofSbc^— Effect  of. 
8.  Death  of  grantor — Effect  of. 

4.  Death  of  trustee— Effect  of. 

5.  Same — Trust  fund  no  part  of  tmstee's  es- 

tate. 

6.  Statute    of    limitations  —  Trustee's    repro- 

sentatives'  right  to  plead. 

1.  TRUSTBB  ACCBPTIIfO  OFFICES  cannot 
on  his  own  motion  be  discharsed  from  his 
duties. — Cauhape  ys.  Barnes,  186  CaL  107,  111. 
€7  Pac  Rep.  65. 

2.  Cannot  subsequently  disclaim  or  re* 
nounce  same  or  avoid  his  dutiea — Cauhape  vs. 
Barnes,  185  Cal.  107,  111,  67  Pac.  Rep.  55. 

S.  DBATH  OF  GRAIVTOR  IN  DBBD  of  trust 
containinfiT  power  of  sale  does  not  operate  as 
revocation  of  power  or  in  any  way  limit  effect 
of  deed,  and  failure  to  present  claim  secured 
to  administrator  is  no  srround  for  cancelation 
of  deed. — ^More  va  Calkins,  96  Cal.  485,  488,  29 


Am.  St.  Rep.  128,  80  Pae.  Rep.  683;  Whit  more 
vs.  San  Francisco  Sav.  Union,  50  CaL  146,  146. 

4.  DEATH  OF  TRU8TBB  does  not  show  re- 
pudiation of  trust  where  he  has  done  no  act 
showing:  renunciation  during:  his  lifetime. — 
McOrath  vs.  Carroll.  110  CaL  79,  88,  48  Pac. 
Rep.  466. 

6.    Trust  fond  does  mot  form  part  of  estate 

of  deceased  trustee. — ^Theller  vs.  Such,  57  Cal. 
447;  Roach  vs.  Caraffa,  85  Cal.  486,  26  Pac  Rep. 
22;  Byrne  vs.  McOrath,  180  CaL  316,  822,  80  Am. 
St.  Rep.  127,  62  Pac.  Rep.  659;  Ellsalde  vs.  Bll- 
zalde,  187  Cal.  684,  642,  66  Pac  Rep.  869,  70  Id. 
861. 


«.  STATUTB  OF  I^IMITATIOlf  S.- 
tatlvcs  of  deceased  trustee  cannot  plead  stat- 
ute of  limitations,  as  they  stand  in  same  posi- 
tion as  deceased  trustee. — ^Fox  vs.  Tay,  89  Cal. 
889,  849,  28  Am.  St.  Rep.  474,  24  Pac  Rep.  855» 
26  Id.  897. 


§  2282.    TRUSTEE,    HOW   DISOHABGED.    A  trustee  can  be  discharged  from 
his  trust  only  as  follows: 

1.  By  the  extinction  of  the  trust; 

2.  By  the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the  declaration  of  trust; 

4.  By  the  consent  of  the  beneficiary,  if  he  have  capacity  to  contract; 
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5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct  proceeding  for  that  pur- 
pose, that  he  is  of  unsound  mind ;  or, 

6.  By  the  superior  court. 

History:    Enacted  March  21,  1872;  amended  Febnuury  Iff,  1888,  Stats,  and 
Amdts.  1883,  p.  8. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Construed — ^With  reference  to  application. 

3.  Same — ^With  reference  to  position  of  bene- 

ficiaries. 

4.  Devesting  ofSee— Besignation  not  enough. 

5.  Same— Administration  of  trust — ^Power  of 

court. 
6, 7.  Power  of  court— To  dissolve. 

8.  Same — ^To  correct. 

9.  Evidence — Sufficiency   of   acquiescence  of 

beneficiary. 

1.  APPLIED,  CTTBD,  CONSTRUBD,  RB- 
PBRRED  TO,  etc..  In:  Pico  vs.  Warner,  7S  Cal. 
17,  20,  14  Pac.  Rep.  S77  (construed  and  applied 
with  12279);  In  re  Estate  Fair,  182  Cal.  628, 
S42,  84  Am.  St.  Rep.  70,  60  Pac.  Rep.  442,  64  Id. 
1000  (construed  and  applied). 

Am  to  reMlsrnatloB  and  remoTal  of  trustees, 
see  note  by  Robert  Desty,  11  Paige  Ch.  (N.  Y.) 
bk.  6  L.  ed.  148. 

As  to  rlirht  of  tmstco  to  devest  himself  of 
trust  without  eonseiit,  see  monographic  note 
by  Robert  Desty,  11  Palfire  Ch.  (N.  T.)  bk.  5  U 
ed.  148. 

2.  CONSTRUBD  AS  APPLYING  TO  TRUST 

under  claim  of  Mexican  grant  subsequently  re- 
jected by  government  without  any  fault  on 
part  of  trustee. — ^Pico  vs.  Warner,  78  Cal.  17, 
20,  14  Pac.  Rep.  877. 

3.  As  giving  beneficiaries  having  both  in- 
heritance and  beneficial  use  power  to  term!* 


nate  trust  with  consent  of  trustee. — ^In  re  Bs- 
state  Fair,  182  Cal.  623,  642.  84  Am.  St  Rep.  70, 
60  Pac  Rep.  442,  64  Id.  1000. 

4.    Tmsteo   eaanot   derest   himself  of   oilleo 

by  mere  resignation,  and  can  only  be  dis- 
charged by  virtue  of  provisions  contained  in 
trust  instrument  or  by  decree  of  court  or  con- 
sent of  all  parties. — Cruger  vs.  Halliday,  11 
Paige  Ch.  (N.  Y.)  814;  Shepherd  vs.  McEvers, 
4  John.  Ch.  (N.  Y.)  186,  8  Am.  Dec  661. 

8.  Trustee  only  dlseharged  by  administer- 
ing trust  either  himself  or  through  court. — 
Diefendorf  vs.  Spraker,  10  N.  Y.  246. 

e.  COURT  MAY  RBFUSB  TO  DISSOLTB 
TRUST  and  to  release  trustees  even  where  all 
the  beneficiaries  consent,  where  the  interest  of 
infants,  lunatics,  and  married  women  re- 
strained from  anticipation  are  Involved. — 
Eakle  vs.  Ingram,  142  C^aL  16,  16,  100  Am.  St 
Rep.  99,  76  Pac  Rep.  666. 

7.  In  cases  provided  for  in  {  867  of  the  Civil 
Code. — Eakle  vs.  Ingram,  142  CsL  16,  17,  100 
Am.  St.  Rep.  99,  76  Pac  Rep.  666. 

8.  B<|UITY    'WTLJj    CORRECT    ABUSES    of 

trustees  and  remove  the  offenders. — ^People  ex 
rel.  Ellert  vs.  Cogswell,  118  CaL  129,  141,  46 
Pac.  Rep.  270,  86  Ia  R.  A.  269. 

9.  Evidence  held  sufllcient  to  show  acqui- 
escence of  beneficiary  in  termination  of  trust 
and  full  knowledge  of  facts. — Burroughs  vs. 
BeCouts,  70  Cal.  861,  866,  11  Pac.  Rep.  784. 


§  2283.  REMOVAL  OF  TRUSTEE  BT  COURT.  The  superior  court  may  re- 
move any  trustee  who  has  violated  or  is  unfit  to  execute  the  trust,  or  may  accept  the 
resignation  of  a  trustee. 

History:    Enacted  March  21,  1872;  amended  AprU  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt.),  p.  8. 

6.  For  deallngr  with  property  contrary  to 
trust  and  for  accountlnsr. — Fish  vs.  Patton,  7 
Utah  899,  27  Pac.  Rep.  1. 

e.  Action  by  ceatvl  que  trtamt  to  procnre  re- 
moval of  trustee  and  appointment  of  new  ones 
and  also  appointment  of  receiver  to  protect 
property  pendlnsr  action  Is  one  of  exclusive 
equitable  jurisdiction. — More  vs.  Superior 
Court,  64  CaL  846,  846,  28  Pac.  Rep.  117. 

7.  Heirs  at  law  cannot  maintain  action  for 

removal  of  old  and  appointment  of  new  trustee 
where  trustee  under  deed,  providing:  that  upon 
decease  of  truster  he  shall  turn  over  estate 
"to  heirs,  executors,  or  administrators  of  said 
truster  as  same  may  In  and  by  law  be  proper 
and  provided"  where,  by  subsequent  will,  trus* 
tee  Is  also  made  executor  and  holds  the  prop- 
erty as  such. — ^Helntx  vs.  Hoover,  138  Cal.  372, 
874,  71  Pac.  Rep.  447. 

&     BTciFT  tmstee  appointed  by  court,   on   his 

acceptlner  the  office,  succeeds  to  all  rlerhts, 
duties,  and  responsibilities  of  his  predecessor. 
— Fatjo  vs.  Swasey,  111  CaL  628,  636,  44  Pac. 
Rep.  225. 


L  Applied,  cited^  construed,  referred  to,  etc 
2-  Construed — ^With    reference    to    power    of 
court. 
3-5.  Removal  of  trustee — ^When  decreed. 

6.  Right  of  action — ^Exclusively  equitable, 

7.  Same — ^When  not  maintainable. 

8.  New  trustee — Position  of. 

1.     Applied,     cited,     constraed,    referred    to, 

etc..  In:  Tevls  vs.  Butler,  103  CaL  249,  250,  87 
Pac.  Rep.  823  (referred  to);  FatJo  vs.  Swasey, 
111  Cal.  628,  635,  44  Pac  Rep.  225  (construed 
and  applied  with  i  2289). 

S.  Construed  as  sivlnff  conrt  power  to  act 
where  one  trustee  reslgrns  and  other  Is  sought 
to  be  removed. — FatJo  vs.  Swasey,  111  CaL  628, 
636.   44   Pac.  Rep.   226. 

3.  Removal  of  trustee  Is  within  jurisdiction 
of  equity  If  trustee  abandons  or  abuses  his 
trust. — People  ex  rel.  Ellert  vs.  Cogrswell,  118 
Cal.  129,  141,  45  Pac.  Rep.  270,  35  L..  R.  A.  269. 

4.  Decreed  by  court  where  he  has  violated 
his  trust,  repudiated  it,  and  used  trust's  money 
for  his  own  purposes. — Schlessingrer  vs.  Mal- 
lard. 70  Cal.  326,  334,  11  Pac.  Rep.  728. 
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ARTICLE  YL 

SnCClSSSION    OR    APPOINTMKNT    OF    NEW    TRUSTEED 


fi  2287.    Vacant  trusteeship  filled  by  court. 
i  2288.    Suirivorship  between  cotrustees. 


8  2289.    Superior  court  as  trustee^ 


§  2287.  VACANT  TRUSTEESHIP  PILLED  BY  COURT.  The  superior  court 
may  appoint  a  trustee  whenever  there  is  a  vacancy,  and  the  declaration  of  trust 
does  not  provide  a  practicable  method  of  appointment. 

History:    Enacted  March  21,  1872;  amended  April  6,  1880.  Code  Amdta.  1880 
(C.  C.  pt.),  p.  8. 


1.  Applied,  cited^  construed,  referred  to,  etc 

2.  Construed — ^With  reference  to  notice  con- 

ferring jurisdiction. 
S.  Bame — ^With   other  sections  with  respect 
to  appointment  and  court's  power. 
4-6.  Court — Power    of    referring    to    appoint- 
ment. 

7.  Same — ^Notice,  discretionary  as  to. 

8.  Same— Vests  on  death  of  trustee. 
9-12.  Same— When  exercised. 

18-17.  Same — Who  appointed — Cestui  que  trust. 

18.  Same — Same — Guardian. 
19-21.  Order  and  decree — ^Validity  and  suf&ciency 

of. 
22-24.  Same — Irregularity — Collateral  attack  on. 

1.  APPLTEDy  CrrBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Schlessingrer  vs.  Mal- 
lard, 70  Cal.  826,  888,  11  Pac.  Rep.  728  (con- 
strued and  applied  with  other  sections);  Dyer 
vs.  Leach.  91  Cal.  191.  193,  25  Am.  St.  Rep.  171, 
27  Pac.  Rep.  698  (construed  and  applied). 

a.  CONSTRUED  AS  NOT  REQUIRING 
NOTICE  to  confer  jurisdiction  on  court  to  ap- 
point trustee. — Dyer  vs.  Leach,  91  CaL  191,  198, 
25  Am.  St.  Rep.  171,  27  Pac  Rep.  598. 

8.  Construed  with  H  2261-2257  with  respect 
to  appointment  of  new  trustee  and  as  vesting 
power  in  courts  In  respect  thereto. — Dyer  vs. 
Leach,  91  Cal.  191.  198,  26  Am.  St.  Rep.  171, 
27  Pac.  Rep.  698. 

4.  COURT    MAT   USE   ITS    DISCRETION    In 

calling  parties  before  it  to  be  heard  in  ap- 
pointment of  new  trustee. — ^Dyer  vs.  Leach.  91 
Cal.  191,  198,  26  Am.  St.  Rep.  171,  27  Pac  Rep. 
698.  See  Milbank  vs.  Crane,  26  How.  Pr.  (N. 
Y.)  193;  In  re  Robinson,  87  N.  Y.  261;  Hawley 
vs.  Ross,  7  Paige  Ch.  (N.  Y.)  108. 

5.  Will  at  all  times  see  that  trustees  are 
appointed  to  manage  trust  property  when  re- 
quired for  Its  safety  or  proper  administration. 
— Schlessinger  vs.  Mallard,  70  Cal.  326,  883,  11 
Pac  Rep.  728. 

6.  Will  not  appoint  trustees  to  manage 
property  when  no  good  result  would  be  accom- 
plished thereby. — Schlesslnger  vs.  Mallard,  70 
Cal.  326,  883,  11  Pac.  Rep.  728. 

7.  POWER     OF     COURT     IN     APPOINTING 

trustee  is  discretionary  on  subject  oi  notice. 
— Dyer  vs.  Leach.  91  Cal.  191.  193,  25  Am.  St. 
Rep.  171,  27  Pac.  Rep.  698. 

8.  Trust  vests  In  court  by  death  of  trustee, 
and  in  absence  of  statutory  provisions  notice 
is  not  necessary  to  confer  jurisdiction. — Dyer 


vs.  Leach,  91  Cal.  191,  198.  26  Am.  St  Rep.  171, 
27  Pac  Rep.  698.  See  Milbank  vs.  Crane,  86 
How.  Pr.  (N.  Y.)  198;  Hawley  vs.  Ross,  7 
Paige  Ch.  (N.  Y.)  103;  In  re  Robinson,  87  N.  Y. 
261. 

•.  Court  win  appoint  trustee  where  none  Is 
named  by  grantor  or  where  there  is  an  uncer- 
tainty In  the  appointment. — Cauhape  vs. 
Barnes,  186  CaL  107,  111,  67  Pac  Rep.  66. 

10.  Where  one  appointed  is  incapable  of 
taking. — Cauhape  vs.  Barnes,  186  Cal.  107.  Ill, 
67  Pac.  Rep.  66. 

11.  Where  one  nominated  dies  either  before 
Qualifying  or  afterwards. — Cauhape  vs.  Barnes, 
135  Cal.  107,  111,  67  Pac  Rep.  66. 

12.  Where  one  appointed  refuses  or  falls 
to  act — Cauhape  vs.  Barnes,  186  Cat.  107,  111, 
67  Pac.  Rep.  65. 

15.  TRUSTEE  AND  CESTUI  HXim  TRUST 
MUST  BE  DISTINCTT  PERSONS,  and  It  is  Im- 
possible for  person  to  be  trustee  for  himself. 
— Simpson  vs.  Simpson,  60  CaL  237,  242,  22  Pac 
Rep.  167. 

14.  Cestui  que  trust  should  not  ordinarily 
be  appointed  trustee. — Nellls  vs.  RIckard,  13S 
CJaL  617,  619,  86  Am.  St  Rep.  227,  66  Pac  Rep. 
82. 

16.  Although  he  is  not  absolutely  Incapaci- 
tated from  being  such,  as  the  court  under 
special  circumstances  would  appoint  him  a 
trustee.— Tyler  vs.  Mayre.  95  CaL  160.  167,  27 
Pac  Rep.  160,  80  Id.  196;  Nellls  vs.  RIckard,  183 
CaL  617,  619,  85  Am.  St  Rep.  227,  66  Pac  Rep 
82. 

16.  COURT  WILL  APPOINT  CESTUI  %UB 
TRUST  TRUSTEE  when  trust  onerous  and 
other  persons  cannot  be  found  to  undertake 
same. — Ex  parte  Chetton,  17  Jur.  988;  In  re 
Heys's  Will,  9  Hare  221,  41  Eng.  Ch.  220. 

17.  Question  of  appointment  of  cestui  que 
trust  as  trustee  one  merely  of  relative  fitness. 
—Tyler  vs.  Mayre,  95  CaL  160,  167,  27  Pac  Rep. 
160.  SO  Id.  196;  Nellls  vs.  RIckard.  133  CaL  617, 
619.  85  Am.  St  Rep.  227,  66  Pac  Rep.  82. 

la  Guardian  as  a  new  trustee  of  Infants, 
but  such  guardian  then  takes  as  trustee  under 
explicit  terms  of  trust— Halllnan  vs.  Hearst 
183  CJaL  646.  650,  66  Pac  Rep.  17,  55  L.  R.  A, 
216. 

10.  APPOINTMENT  OF  TRUSTEE  FULLY 
SHOWN  where  court  has  Jurisdiction  of  such 
subject-matter,  and  parties  and  proceeding  is 
taken  by  trustee  for  purpose  of  having  his 
resignation   accepted,   where   beneflclarleii   are 
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made  parties  and  n«w  trustee  accepts  appoint- 
ment and  enters  under  his  duties  as  such  un- 
der decree  of  court.— <:;auhape  vs.  Barnes,  ISS 
CaU  107.  Ill,  67  Pac.  Rep.  66. 

20.  Valid  without  hearins  parties,  even 
thouffh  it  may  be  thought  to  be  irregular  or 
even  improvident  or  indiscreet  to  make  the 
appointment  without  formal  notice  to  and 
summons  to  those  interested.^Dyer  vs.  Leach, 
•1  Cal.  101,  198,  25  Am.  St.  Rep.  171,  27  Pac 
Rep.  698.  See  Milbank  vs.  Crane,  26  How.  Pr, 
(N.  T.)  198;  Hawley  vs.  Ross,  7  Paise  Ch.  (N. 
T.)  108;  In  re  Robinson,  87  N.  Y.  261. 


APPOINTllIBlfT     OF     NVW     TRUSTBB 

provided  that  when  number  was  reduced  to 
four,  four  trustees  should  appoint  another* 
sufficiently  shown  by  appointment  of  fifth 
that  he  was  Joined  as  co-plaintilE  In  action  to 
quiet  title,  although  complaint  did  not  show 
that  he  had  been  appointed  by  superior  court 
or   was   qualified   to   act  so   that   real   estato 


vested  In  hlnL — ^Irvine  vs.  Davy,  88  Cal.  496, 
497,  26  Pac  Rep.  606. 

as.  MKRB  IRREGULARITY  IN  APPOINT- 
MBNT  of  trustee  cannot  be  collaterally  at- 
tacked where  Jurisdiction  is  not  affected. — 
Cauhape  vs.  Barnes,  186  Cal.  107,  111,  67  Pac 
Rep.  66. 

23.  Cannot  be  attacked  in  absence  of  evi- 
dence claiming  it  to  be  absolutely  void. — Dyer 
vs.  Leach,  91  CaL  191,  193.  25  Am.  St.  Rep.  171, 
27  Pac  Rep.  598.  See  Milbank  vs.  Crane,  26 
How.  Pr.  (N.  Y.)  198;  Hawley  vs.  Ross.  7 
Paige  Ch.  (N.  Y.)  108;  In  re  Robinson,  37  N. 
Y.  261. 

24.  Appointment  of  new  trustee  may  be 
valid  even  though  it  should  be  thought  to  be 
irregular  or  even  improvident  or  indiscreet 
to  make  same  without  formal  notice  and  sum- 
mons to  those  interested. — ^Dyer  vs.  Leach,  91 
Cal.  191,  198,  26  Am.  St.  Rep.  171,  27  Pac  Rep. 
698. 


§2288.    SUKVIVOBSHIP  BETWEEN    COTRUSTEES.     On  the  death,  rennn. 
elation,  or  discharge  of  one  of  several  cotrustees  the  trust  survives  to  the  others. 

History:   Enacted  March  21,  1S72. 

1.  Applied,  cited,  constTued,  referred  to,  etc 

2.  Construed— With    reference    to    power    of 

court. 
S.  Estate  of  trustees — Joint  tenants. 
4.  Same — Vests  in  survivor. 
5, 6.  Same — Possession  of  executors— Effect  of. 

1.  Applied,    dted,    eonatmed,    referred    tOy 

etc.  In:  Schleesingrer  vs.  Mallard,  70  Cal.  826, 
338,  11  Pac.  Rep.  728  (construed  and  applied 
with  other  sections);  Spence  vs.  Widney  (Cal. 
Oct.  16,  1896),  46  Pac.  Rep.  468,  466  (construed 
and  applied). 

2.  Conatmed  aa  dvlns  court  power  to  ap- 
point trustees  where  before  any  act  done  un- 
der trust  instrument  number  had  been  reduced 
by  death  so  as  to  prevent  approval  by  requi- 
site majority. — Spence  vs.  Widney  (CaL  Oct. 
16,  1896),  46  Pac,  Rep.  463,  466. 

8.  Traetees  take  as  joint  tenants. — Saun- 
ders vs.  Schmslzle,  49  CaL  69,  67. 


4*  Estate  vested  In  trustees  goes  to  his 
survivor  upon  death  of  cotrustee  and  carries 
with  it  such  powers  as  are  annexed  to  trust. — 
Saunders  vs.  Schmelzle,  49  Cal.  69,  67. 

See  notes  64  Am.  Dec.  201;  19  Am.  St.  Rep.  276. 

6.  Traat  catate  or  property  into  which  con- 
verted in  hands  of  trustee  at  his  death  in  pos- 
session of  his  executors  held  subject  to  same 
trusts  where  they  take  possession  of  same. — 
Theller  vs.  Such,  67  Cal.  447,  461.  See  Lathrop 
vs.  Bampton,  81  CaL  17,  26,  89  Am.  Dec.  141; 
Gleason  vs.  White,  84  CaL  268;  Tyler  vs.  Mayre, 
96  CaL  160,  27  Pac.  Rep.  160,  80  Id.  196;  Ell- 
zalde  vs.  Elizalde,  187  CaL  684,  688,  66  Pac 
Rep.  869,  70  Id.  861. 

6.  Executor  of  trustee  not  bound  to  assume 
active  trust  in  favor  of  trust  estate. — Bem- 
merly  vs.  Woodward,  184  CaL  668,  673,  67  Pac 
Rep.  661. 


§  2289.  SXTPEBIOB  OOUBT  AS  TBXTSTEE.  When  a  trust  exists  without  any 
appointed  trustee,  or  where  all  the  trustees  renounce,  die,  or  are  discharged,  the 
superior  court  of  the  county  where  the  trust  property,  or  some  portion  thereof,  is 
situated,  must  appoint  another  trustee,  and  direct  the  execution  of  the  trust.  The 
court  may,  in  its  discretion,  appoint  the  original  number,  or  any  less  number  of 
trustees. 

History:    Enacted  March  21,  1872;  amended  April  6,  1880,  Code  Amdts.  1880 
(C.  C.  pt),  p.  8. 

1.  Applied,  cited;  construed,  referred  to,  etc 
2-4.  Construed — With  reference  to  power  and 

jurisdiction. 
6-11.  When  court  will  appoint. 

12.  Same— Voluntary  trustee — Surrendering. 

13.  Same — Executor  obtaining  title  through 

fraud. 
14,15.  Action  to  remove— Nature  of — Venue. 
16, 17.  Same — ^Bight  of  beneficiaries  to  disputs 

— Estoppel. 


1.  APPLIBD,  CITBD,  CONSTRUED,  RE- 
FKRRBD  TO,  etc..  In:  Schlesslngrer  vs.  Mal- 
lard, 70  Cal.  82«,  333,  11  Pac.  Rep.  728  (con- 
strued and  applied  with  other  sections);  State 
L  &  I.  Co.  vs.  Superior  Court,  101  CaL  136,  149, 
35  Pac  Rep.  649  (construed  and  applied); 
Fatjo  vs.  Swasey,  111  (^1.  628,  636,  44  Pac. 
Rep.  226  (construed  and  applied  with  12283); 
Spence  vs.  Widney  (Cal.  Oct  16,  1896),  46  Pac. 
Rep.  463,  465   (construed  and  applied);  Oolden 
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Cross  M.  &  M.  Go.  ru.  Spiers,  IIS  CaL  247,  261, 
47  Pac  Rep.  108  (construed  and  applied); 
Lloyd  Ta  Davis,  12S  CaX  348,  862,  65  Pac.  Rep. 
1003  (construed  and  applied);  Halllnan  va. 
Hearst,  188  Cal.  646,  649,  66  Pac.  Rep.  17,  66 
L.  R.  A.  216  (construed  and  applied). 

2.  CONSTRUED  AS  GIVING  THB  COURT 
POWER  to  designate  and  appoint  other  trus- 
tees where  those  named  resigrn  trust. — ^Halll- 
nan vs.  Hearst,  138  Cal.  646,  649,  66  Pac  Rep. 
17,  65  L.  R.  A.  216. 

8.  To  appoint  directors  where  there  were 
none  in  office  at  time  of  dissolution  or  where 
for  any  reason  existlngr  directors  ougrht  not  to 
be  Intrusted  with  subsequent  control  of  af- 
fairs.— State  I.  &  L  Co.  vs.  Superior  Court.  101 
Cal.  135.  149,  85  Pac  Rep.  649. 

4.  As  not  sriviniT  superior  court  jurisdiction 
to  appoint  successor  to  trustee  in  bankruptcy. 
^Lloyd  va  Davis,  128  CaL  848,  852,  66  Pac 
Rep.  1003. 

6.     E<iUITir      WII<Xi      APPOINT      TRUSTEE 

where  appointment  of  trustee  by  grantor  la 
void  for  uncertainty. — Cauhape  va  Barnes,  186 
CaL  107,  111,  67  Pac  Rep.  65. 

6.  Where  grantor  has  neglected  to  do  sc-» 
Cauhape  va  Barnes,  186  CaL  107,  111,  67  Pac 
Rep.   65. 

7.  Where  nominee  dies  before  qualifying  or 
afterwards. — Cauhape  vs.  Barnes,  135  CaL  107, 
111,  67  Pac  Rep.  65. 

8.  When  so  required  for  safety  or  proper 
administration,  but  not  where  no  good  result 
is  to  be  accomplished  thereby. — Schlesslnger 
vs.  Mallard.  70  CaL  826.  838,  11  Pac.  Rep.  728. 

9.  Whenever  court  finds  trust  without  trus- 
tee.— Adams  vs.  Lansing.  17  CaL  629.  638;  Hill 
vs.  Den,  64  CaL  6.  20;  Simpson  vs.  Simpson,  80 
CaL  237,  242,  22  Pac.  Rep.  167;  Smith  vs.  Davis, 
90  Cal.  25,  32,  26  Am.  St.  Rep.  92,  27  Pac  Rep. 
26;  Fat  jo  vs.  Swasey.  Ill  CaL  628,  636.  44  Pac 
Rep.  225;  Estate  Upham.  127  CaL  90.  69  Pac 
Rep.  315;  Fay  vs.  Howe.  136  CaL  599,  69  Pac 
Rep.  423;  Estate  Oay,  138  Cal.  552.  554,  94  Am. 
St.  Rep.  70.  71  Pac  Rep.  707. 

10.  Although  accounts  of  retiring  trustee 
are  not  Anally  settled. — Cauhape  va  Barnes, 
185  CaL  107,  110,  67  Pac  Rep.  65. 


IL  Even  though  the  property  bo  situated 
in  another  state,  where  trustee  refuses  to  act. 
^Smith  va  Davis.  90  CJaL  86,  82,  86  Am.  St 
Rep.  92,  27  Pac  Rep.  26. 

U,  VOLUNTARY  TRUSTEE  FOR  PRI- 
VATE TRUST  may  surrender  his  trust  and 
the  court  may  designate  and  appoint  other 
trustee. — ^Halllnan  va  Hearst,  183  CaL  646,  649, 
66  Pac  Rep.  17,  66  L.  R.  A.  216. 

15.  TRUST  WIIX  BE  DECLARED  IN 
E<|UITY  as  against  executor  or  other  party 
obtaining  title  under  probate  obtained  by 
fraud. — Sohler  vs.  Sohler,  186  CaL  828.  828,  87 
Am.  8t  Rep.  98.  67  Pac  Rep.  282. 

14.  ACTION  TO  REMOVE  TRUSTEE  is  per- 
sonal, and  gives  him  right  to  have  it  tried  In 
county  of  his  residence,  and  fact  that  trust 
property  la  situated  in  another  county  does 
not  afCect  right. — Golden  Cross  IC  &  IC  Cc 
va  Spiers,  116  CaL  247,  261,  47  Pac  Rep.  108. 
Seo  Smith  va  Davis,  90  Cal.  26,  85  Am.  St.  Rep. 
92,  27  Pac  Rep.  26. 

16.  Appointment  of  another  trustee  by 
superior  court  of  county  where  trust  property 
or  some  portion  of  it  is  situated  can  only  be 
made  where  there  is  no  existing  trustee  or 
when  all  trustees  renounce,  die.  or  are  dis- 
charged.— Golden  Cross  IC  &  M.  Co.  va  Spiers, 
115  Cal.  247,  251,  47  Pac  Rep.  108. 

1«.     BENEFICIARIES   'WHO  ARE  PARTIES 

to  proceedings  for  release  of  trustee  and  ap- 
pointment of  new  one  in  his  stead  cannot  dis- 
pute authority  of  latter  to  act  where  there  is 
valid  decree  of  court,  and  they  have  not  ques- 
tioned validity  of  his  acts  as  trustee,  although 
aware  of  his  so  acting  for  a  number  of  years, 
and  have  full  notice  of  particular  dealings  in 
transaction  validity  of  which  they  question. — 
Cauhape  va  Barnes,  186  CaL  107,  112,  67  Pac 
Rep.  66. 

17.     DOCTRINE  OF  ESTOPPEL  APPLIES  to 

individuals  seeking  to  dispute  rights  and  au- 
thorities of  new  trustee  appointed  by  court  in 
proper  proceedings  to  which  they  are  made 
parties,  where  ther  have  lain  dormant  for 
some  time  subsequent  to  appointment.— Cau- 
hape va  Barnes,  186  CaL  107,  112,  67  Pac  Rep. 
66. 
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TITLE 

AGENCY. 

rCammlaaionen^  Woie.— -Under  thii  head  the  repreientatlon  of  one  pereon  by  another  is  the 
only  subject  treated.  The  rights  acquired  by  third  persons  agralnst  both  the  principal  and 
the  agent  are  here  stated.  The  mutual  relations  of  principal  and  agent  are  a  branch  of  service^ 
and  are  defined  in  the  UUe  on  that  subject  £k)  far  as  these  relations  create  a  mutual  trusty 
they  are  regulated  by  the  tiUe  on  trusts."] 

Chapter  L    Agenot  in  QunoALy  S9  2295-2356. 
XL    Pabtioulab  A08NOIB8,  SS  2862-288d. 

CHAPTER  L 

AGENCY   IN   GENBRALb 

Article  I.  DefioJtioii  of  Agttoey,  99  2295-2300. 

II.  Authority  of  Agents,  §9  2304-2326. 

ni.  Mutual  Obligations  of  Principals  and  Third  Persons,  H  2830-28M. 

rV.  Obligations  of  Agents  to  Third  Persons,  99  2342-2846. 

V.  Delegation  of  Agency,  99  2349-2351. 

VL  Termination  ot  Agency,  99  2355, 2356. 


ABTICLB  I. 

DEFINITION  OF  AGENCY. 

8  2295.    Agcnc7,  what  9  2298.    Agency,  actual  or  ostensible. 

9  2296.    Who  may  appoint,  and  who  may  be  an      9  2299.    Actual  agency. 

agent  9  2300.    Ostensible  agency. 

92297.    Agents,  general  or  special. 

§  2296.    AQENOT,  WHAT.     An  agent  is  one  who  represents  another,  called  the 
principal,  in  dealings  with  third  persons.    Such  representation  is  called  agency. 

History:  Enacted  March  21, 1872. 

1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Agency  rather  than  partnership. 

3.  Agent  acting  for  both  parties, 
4-7.  "Agent"  includes,  what 

8.  Cognate  sections. 

9.  Contract  to  secure  option. 
10.  Contractual  relation  between  partial. 

11-34.  Evidence  —  Assumption    of    authority  — 
Burden    of    proof — Circumstantial    evi- 
dence—Declarations— Res  judicata — ^Pa- 
rol evidence — ^Presumption — Bebuttal. 
85.  Factor,  who  is. 

36.  Husband   and   wife  as  agents   or   each 

other. 

37.  Option  to  sell  land. 

38.  Ostensible  agency.  ^        ^    ,  ,      ^ 
89,40.  Pleading— Alleging  capacity— Denial    of 

agency. 
41,42.  Questions  of  fact  as  to  agency  and  ex- 
tent  of   powei^-Invading   province   of 

jury. 

43.  Servant— Definition  of. 

44.  Sheriff  acting  under  writ. 

45.  Subagent — ^Eesponsibility  of. 

1.  APPIilBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Wisp  vs.  Hazard*  66  Cal. 
469,  461,  6  Pac.  Rep.  91  (quoted);  Chin  Kem 
You  vs.  Ah  Joan.  75  Cal.  124,  128.  16  Pac.  Rep. 
705  (applied);  Overacre  vs.  Blake.  82  Cal.  77, 
61,  22  Pac.  Rep.  979  (cited);  People  vs.  Jones. 
123  Cal.  299,  302,  56  Pac.  Rep.  992  (cited);  Mc- 


Gorray  vs.  Stockton  Sst.  ft  L.  Boc,  181  Cal. 
821.  825,  68  Pac.  Rep.  479  (cited);  Peterson 
Broa  vs.  Mineral  Kinff  F.  Ca,  140  Cal.  624. 
680,  74  Pac.  Rep.  162  (cited). 

S.  AGENCY  RATHER  THAN  PARTNER- 
SHIP is  created  by  mutual  asrreement  amonfi: 
creditors  authorizixifi:  assigrnee  for  benefit  of 
creditors  to  continue  business,  purchase  sup- 
plies, etc. — ^Wilson  vs.  Henderson.  128  Cal.  258. 
262,  55  Pac.  Rep.  986. 

8.  AGENT  ACTING  FOR  BOTH  PARTIES^ 

and  makingr  false  representations,  effect 
thereof  depends  upon  particular  parties  for 
whom  he  was  acting  In  making  such  repre- 
sentations.— Schultz  vs.  McLean.  98  Cal.  829. 
849.  28  Pac  Rep.  1053. 

4.  MAGENT**  INCLUDES  brokers,  factors, 
conslgmees,  shipmasters,  and  all  other  classes 
of  affents. — ^Porter  vs.  Hermann.  8  Cal.  619, 
624. 

5.  Attorney  at  law  Ui  ng^nt  for  his  client.—* 
Wlttenbrock  vs.  Parker,  102  Cal.  98,  99,  100,  41 
Am.  St.  Rep.  172.  86  Pac.  Rep.  874,  24  L.  R.  A. 
197. 

«.     Attorneys    In    fact    are    affent%    but    all 

agrents  are  not  necessarily  attorneys  in  fact, 
latter  being*  persons  who  are  acting  under 
special  power  created  by  deed. — ^Porter  vs. 
Hermann,  8  Cal.  619,  624. 

See  note  81  Am.  Dec.  776-779. 
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7*  Bank  occuplea  poaltloB  of  affcnt  when  It 
receives  money  deposited  with  directors  to 
deliver  to  another  in  accordance  with  instruc- 
tions.— ^McGorray  vs.  Stockton  Sav.  A  L.  Soc, 
131  Cal.  821,  325.  68  Pac  Rep.  479. 

&  Connate  «cctioiui« — See  fl  2019-2022  and 
notes. 

9.  CONTRACTT  TO  SECVRB  OPTION  cre- 
ates relation  of  principal  and  a^ent. — Calla- 
way vs.  Wilson,  141  Cal.  421,  423,  74  Pac  Rep. 
1036. 

Aeency  and  contract  of  aalc  distlnin>Isl>ed« 
— See  ante  1 1721  and  note  pars.  20,  21. 

10.  Contractual  relation  between  parties  Is 
created  by  power  of  attorney  even  thougrh 
agency  was  created  by  or  througrh  fraud  of 
asent. — DeLeonls  vs.  Etchepare,  120  Cal.  407, 
409,  52  Pac.  Rep.  718. 

11.  BVIDESBTCES — ^Assumption     of     authority 

by  one  purporting:  to  act  as  aerent  Is  at  least 
prima  facie  evidence  of  authority. — ^Montsrom- 
ery  vs.  Pacific  C  L.  B.»  94  Cal.  284,  288,  28  Am. 
St.  Rep.  122,  29  Pac.  Rep.  640. 

.12.  Compiirei  Oarfleld  vs.  Knlffhta  F.  ft  T« 
M.  W.  Co.,  14  CaL  86. 

18.  Same — ^Appearaneo  of  attorney  Is  prima 
facie  evidence  of  his  authorization  to  act.-^ 
Hunter  vs.  Bryant,  98  Cal.  247,  261,  88  Pao. 
Rep.   61. 

14.  Same — ^For  pnrpose  of  showlnff  ctaar« 
acter  of  act,  and  not  authority  to  perform  It, 
may  be  shown. — Swlnnerton  vs.  Argonaut  L. 
A  D.  Co.,  112  Cal.  876,  379,  880,  44  Pac.  Rep. 
719.  See  De  Ro  vs.  Cordes,  4  Cal.  117;  Whltlnsr 
vs.  Townsend,  67  CaL  516;  Partridere  vs.  Lucas, 
99  Cal.  519,  83  Pac.  Rep.  1082;  Gallagrher  vs. 
Equitable  Gas  L.  Co.,  141  Cal.  699,  706,  76  Pac. 
Rep.  329. 

16.  Burden  of  proof  is  upon  him  who  as- 
sumes authority  to  act  as  agrent  to  rebut  pre- 
sumption arising  from  his  claim  of  authority. 
— Montgomery  vs.  Pacific  C.  L.  B.,  94  Cal.  284, 
288,  289.  28  Am.  St.  Rep.  122.  29  Pac.  Rep.  640. 
See  Garfield  vs.  Knights  F.  &  T.  M.  W.  Co.,  14 
Cal.  36;  Barney  vs.  Pforr,  117  Cal.  56,  58,  48 
Pac.  Rep.  987;  Nof singer  vs.  Goldman,  122  Cal. 
609,  616,  66  Pac.  Rep.  425. 

16.  drcnmstantlal  evidence  may  be  suffi- 
cient to  establish  agency. — Puget  Sound  L.  Co. 
vs.  Krug,  89  Cal.  237,  248,  26  Pac.  Rep.  902; 
Bcrgtholdt  vs.  Porter,  114  Cal.  681,  688,  46  Pac. 
Rep.  738;  Rothschild  vs.  Swope.  116  Cal.  670, 
681,  48  Pac.  Rep.  911;  Ferris  vs.  Baker,  127  Cal. 
620.  628,  69  Pac.  Rep.  937.  See  Lumley  vs. 
Corbett,  18  Cal.  494;  Patterson  vs.  Keystone,  80 
Cal.  360;  Ellis  vs.  Crawford,  39  Cal.  623,  526, 
528;  Burnett  vs.  Fisher,  67  Cal.  152;  Puget 
Sound  L.  Co.  vs.  Krug,  89  Cal.  287,  248,  26  Pac. 
Rep.  902;  Curtln  vs.  Ingle,  187  CaL  96,  100,  69 
Pac.  Rep.  836,  1018. 

17.  Same — All      facts      and      clrcvmstnnces 

showing  relation  of  parties  and  throwing  light 
upon  character  of  relation  are  admissible.— 
Ellis  vs.  Crawford,  39  CaL  628,  526,  528;  Berg- 
tholdt  vs.  Porter,  114  CaL  681,  688,  46  Pac.  Rep. 
738. 

18.  Same — Husband's    aareney    tor    wife    to 

within  rule. — Puget  Sound  Ii.  Co.  vs.  Krug,  6$ 
Cal    237,  243,  26  Pac.  Rep.  902. 


18.     Same — Contracts      and      correspondeiKco 

which  disclose  circumstances  relating  to  trans- 
action are  admissible  In  evidence. — Bergtholdt 
vs.  Porter,  114  Cal.  681,  689,  46  Pac.  Rep.  738; 
Curtln  vs.  Ingle,  187  CaL  95,  100,  69  Pac  Rep. 
836,  1013. 

20.  Ciuiton&  and  .asaare  are  to  be  considered. 
— See  Dutton  vs.  Warschauer,  21  CaL  609,  626, 
82  Am.  Dec  765. 

21.  Declaration  of  allesed.  aseiftt  is  not  evi- 
dence of  existence  of  agency. — People  vs.  Dye, 
76  CaL  108,  113,  16  Pac.  Rep.  537;  Smith  vs. 
Liverpool  &  !■.  &  G.  Ins.  Co.,  107  CaL  432.  437, 
40  Pac.  Rep.  640;  Bergtholdt  vs.  Porter,  114  CaL 
681,  689,  46  Pac.  Rep.  738;  Ferris  vs.  Baker,  127 
CaL  520,  622,  528,  59  Pac  Rep.  987;  Petterson 
vs.  Stockton  &  T.  R.  Co.,  184  CaL  244,  246,  66 
Pac  Rep.  304.  See  Van  Dusen  vs.  Star  Q.  Mln. 
Co.,  36  CaL  571,  96  Am.  Dec.  209;  Orlgsby  vs. 
Clear  Iiake  W.  Co.,  40  CaL  396;  Savings  &  L. 
Soc.  vs.  Gerlchten,  64  CaL  620,  2  Pac  Rep.  406; 
Hubback  vs.  Ross,  96  CaL  426,  81  Pac.  Rep. 
863;  Santa  Cruz  Butchers'  U.  vs.  I  X  L  Lima 
Co.  (CaL  Oct  10.  1896),  46  Pac  Rep.  382;  Mc- 
Rae  vs.  Argonaut  L.  &  D.  Co.  (CaL  Oct.  7, 
1898),  64  Pac.  Rep.  748. 

As  to  evidence  of  husband's  asreney  for  "wtfc^ 
see  ante  {158  and  note  pars.  117-119. 

As  to  Inability  of  agent  to  dellne  scope  of 
as«ncy*  see  post  i  2822  subd.  2  and  note. 

22.  Same — ^After      termination      of      umener 

agent's  declarations  as  to  renewal  of  agency 
are  not  admissible. — ^Van  Dusen  vs.  Star  Q. 
Mln.  Co..  36  CaL* 671.  677,  96  Am.  Dec  209. 

28.  Same — ^BfechanlCs  Hen  ossertcdy  under 
Code  Civ.  Proc  11183,  open  declarations  and 
continued  acts  of  one  assuming  to  be  agent 
are  admissible  In  evidence  to  show  person  in 
charge  of  mining. — ^Donohoe  vs.  Trinity  C.  Q. 
&  S.  Af.  Co.,  113  CaL  119.  123,  45  Pac.  Rep.  269; 
Jurgenson  vs.  Dlller,  114  CaL  491,  492.  55  Am. 
St.  Rep.  88,  46  Pac  Rep.  610;  Kuhlman  vs. 
Burns,  117  Cal.  469,  49  Pac  Rep.  686  (con- 
tractor as  agent  of  owner). 

24.  Same — Pnrpose  for  ivblch  declarations 
admissible  is  to  show  that  dealings  were  with 
person  as  agent  and  not  as  principal. — Ferris 
vs.  Baker,  127  CaL  520,  628,  69  Pac.  Rep.  937. 
See  Swlnnerton  vs.  Argonaut  Li.  &  D.  Co.,  112 
CaL  376,  44  Pac.  Rep.  719;  Bergtholdt  vs.  Por- 
ter, 114  CaL  681,  689,  46  Pac  Rep.  738. 

As  to  evidence  of  belief  tbat  person  was 
agent,  see  post  {  2817  and  note  pars.  8,  4. 

25.  Declarations  of  principal  are  admissible 
to  show  agents. — ^Ferris  vs.  Baker,  127  Cal. 
620,  528,  69  Pac  Rep.  987. 

26.  Former  agency  is  not  of  itself  sufficient 
to  show  authority  to  do  subsequent  acts,  al- 
though it  may  be  competent  on  questions  of 
ostensible  agency  and  ratification. — See  Bal- 
lard vs.  Nye,  138  Cal.  688,  72  Pac  Rep.  166. 

See  post  ii  2310,  2317  and  notes. 

27.  Introduction  of  person  to  notary  as 
■gent. — See  post  l  2300  and  note. 

28.  Judgment  against  principal  upon  paper 
executed  by  agent  Is  conclusive  upon  question 
of  authority  to  execute  it. — Shaver  vs.  Ocean 
Mln.  Co.,  21  CaL  45,  46. 

20.  Opinion  or  belief  of  vrltness  that  an- 
other acted  as  agent,  without  some  action  on 
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part  of  principal  juatifylnff  such  opinion  or 
belief,  l8  Inadmissible.— "Pettersoii  ys.  Stock* 
ton  &  T.  R.  Co.,  184  CaL  244,  246,  66  Pac,  Rep. 
<04. 

30.  Parol  evidence  la  adiiii«elble  except  In 
those  cases  where  written  authorization  is  ex- 
pressly required. — Carey  vs.  Philadelphia  &  C 
P.  Co.»  38  Cal.  694,  696;  Bergtholdt  vs.  Porter, 
114  Cal.  681,  688,  46  Pac.  Rep.  738.  See  Smith 
vs.  Eureka  F.  Mills,  6  Cal.  1,  €;  San  Francisco 
Gas  Co.  vs.  San  Francisco,  9  Cal.  458,  472; 
Shaver  vs.  Bear  River  &  A.  W.  &  M.  Co.,  10  CaL 
896,  400;  Frink  vs.  Roe,  70  Cal.  296,  11  Pac. 
Rep.  820;  McRae  vs.  Argonaut  I«,  &  D.  Co.  (Cal. 
Oct.  7.  1898),  64  Pac.  Rep.  743,  744  (testimony 
of  aerent). 

A«  to  necessity  for  anthorlsatlon  In  wrltlnCf 
see  post  i  2309  and  note. 

81*  Presumption  mu  to  acta  done  ^rlthln 
•cope  of  autliorlty. — See  post  i  2319  and  note 
par.  52. 

22.  Batlllcatlon  is  evidence  of  authority.— 
Ballard  vs.  Nye,  138  CaL  588,  697,  72  Pao.  Rep. 
par.    166. 

See  post  i  2310  and  note. 

88.  Rebuttal  evidence  admissible  where 
evidence  has  been  introduced  tending  to  show 
agency.'— Comptoir  D'Bscompte  vs.  i>resbacto, 
78  CaL  15,  29,  20  Pac.  Rep.  28.  See  Donohoe 
vs.  Trinity  C.  Q.  &  S.  M.  Co.,  118  CaL  119,  128, 
45  Pac.  Rep.  259;  Jurgenson  vs.  DlUer,  114  CaL 
491,  492,  55  Am.  St.  Rep.  88,  46  Pac  Rep.  610. 

84.  Receipt  for  money  loaned  which  agrent 
drew  up  and  required  borrower  to  slgrn  and 
which  shows  that  loan  was  made  in  name  of 
principal  Is  evidence  that  agent  acted  as  such. 
— Chin  Kem  You  vs.  Ah  Joan,  75  CaL  124,  128, 
16  Pac.  Rep.  705. 

88.  FACTOR — ^Who  !■« — See  ante  i  2026  and 
note. 

80.  Husband  and  ^rife  as  agents  for  each 
other. — See  ante  i  158  and  note  pars.   111-128. 

87.  Option  to  sell  land  given  by  owner  to 
another  person,  upon  whatever  terms  he  may 
make,  provided  that  owner  shall  receive  stipu- 
lated sum,  and  such  other  shall  receive  what- 
ever he  may  realize  above  that  amount,  cre- 


ates relation  of  vendor  and  purcuaser  rather 

than   that   of   principal   and  agent. — Robinson 

vs.  Easton,  93  Cal.  80,  82,  27  Am.  St  Rep.  167, 
28  Pac.  Rep.  796. 

88.  OSTBNSIBLB  AGSSNCY.  — See  post 
II  2800,  2317  and  notes. 

SO.  PLBADIIfG. — Character  or  capacity  In 
which  party  acted  must  be  alleged  where  It  is 
essential  to  charge  of  fraud. — ^Porter  vs.  Her- 
mann, 8  CaL  619,  624. 

40.  Denial  of  agency  alleged  in  complaint 
is  sufBciently  made  by  alleging  that  acts  were 
done  by  person  in  his  own  behalf. — Bank  of 
Tehama  Co.  vs.  Crumley.  74  CaL  461,  462,  16 
Pac  Rep.  207. 

41.  <|US:STIOXS  OF  FACT  AS  TO  AGUNCT 
AND  BXTBNT  OF  POWER,  where  evidence  is 
conflicting,  are  presented  for  court  or  for  Jury 
under  instructions  from  court. — ^BlggerstafC 
vs.  Brlggs  (CaL  July  18,  1884),  4  Pac.  Rep.  871, 
872;  Allln  vs.  Williams,  97  CaL  403,  407,  82  Pac 
Rep.  441;  Bergtholdt  vs.  Porter,  114  CaL  681, 
688,  46  Pac  Rep.  788;  Earle  Fruit  Co.  vs.  Cur- 
tis, 116  CaL  632,  635,  48  Pac  Rep.  798;  Roth- 
schild vs.  Swope,  116  CaL  670,  680,  48  Pac  Rep. 
911;  People  vs.  Jones,  128  CaL  299,  802,  55  Pac. 
Rep.  992;  Ballard  vs.  Nye,  188  Cal.  688,  694,  72 
Pac.  Rep.  166;  Durfee  vs.  Seale,  189  CaL  603, 
606,  73  Pac.  Rep.  436.  See  Minturn  vs.  Burr, 
16  CaL  107;  Farnum  vs.  Phcsnlx  Ins.  Co.,  88  CaL 
246,  17  Am.  St.  Rep.  233,  28  Pac.  Rep.  869; 
Nof singer  vs.  Goldman,  122  Cal.  609,  616,  55 
Pac  Rep.  425. 

48.     Instruction    Invading    provlnco    of    Jnry 

by  assuming  that  supposed  agent  was  with- 
out authority  is  erroneous. — Earle  Fruit  Co. 
vs.  Curtis,  116  CaL  632,  636,  636,  48  Pac  Rep. 
793. 

48.  SERVANT  —  Definition  of.  —  See  ante 
I  2009  and  note 

44.  SHERIFF  ACTING  UNDER  WRIT  is 
quasi  agent. — See  People  ex  rel.  Dunn  vs.  Bor- 
ing, 8  CaL  406,  407,  68  Am.  Dec.  331;  Bullard 
vs.  McArdle.  96  Cal.  365,  858,  85  Am.  St.  Rep. 
176,  33  Pac  Rep.  193. 

45.  SUBAGENT  —  RcsponnlblUty       of.  —  See 

ant-e  |  2022  and  noto. 


§  2296.    WHO  MAY  APPOINT,  AND  WHO  MAY  BE  AN  AGENT.    Any  per- 
son having  capacity  to  contract  may  appoint  an  agent,  and  any  person  may  be  an 

agent.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Adverse  interest  of  agent. 

3.  Any  competent  person  maj  be  agent. 

4.  Assignee  for  benefit  of  creditors  as  agent 

of  creditors. 

5.  Husband  and  wife  as  agents  for  each  other, 

6.  Infant's  agent. 

7.  Insane  persons. 

8, 9.  Partners  as  agents. 

!•  APPLIBD,  CITEID,  COIfSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Overacre  vs.  Blake,  82 
Cal.  77,  81,  22  Pac.  Rep.  979  (referred  to). 

2.     ADVERSE     INTBRBST     OF     AGBBTT     in 

subject-matter  of  agency  does  not  necessarily 
preclude  him  from  acting:  as  such. — See  Pauly 
▼s.  Pauly,  107  Cal.   8,  24,   25,  48  Am.  St.  Rep. 


98,  40  Pac.  Rep.  29;  Adams  Mln.  Co.  vs.  Sentor, 
26  Mich.  78. 

Aa  to  fldnclary  capacity  of  ngen.tf  see  post 
i  2322  and  note  pars.  9-16. 

8.  ANY  COMPBTBNT  PBRSON,  regrardless 
of  his  professional  or  business  vocation,  may 
be  empowered  as  agent  to  do  any  lawful  act. 
— California  P.  Works  vs.  Atlantic  &  P.  R.  Co., 
113  Cal.  829,  334,  46  Pac.  Rep.  691,  36  L.  R.  A. 
648. 

4.  ASSIGNBB  FOR  BBIfBFIT  OF  CREDI- 
TORS may  be  created  agrent  of  creditors  by 
mutual  agreement. — Wilson  vs.  Henderson, 
123  Cal.  268,  262,  65  Pac.  Rep.  986. 

5.  HUSBAND  AND  WIFB  AS  AGBNTS  FOR 
BACH  OTHBR. — See  ante  1 158  and  note  pars. 
111-128. 
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t.  HfFAlfT'S  AGBNT  may  perform  acts 
which  are  not  Toid  but  voidable. — Haatlngn  va 
DoUarhide,  24  Cal.  195,  208. 

Mtaor  disabled  to  delegate  yowcr. — Bee  ante 
I  88  and  note. 

7.  UfSAHES  PBRSOlf. — CommlMloaeM'  note 
declares  that  It  is  evident  that  person  non 
compos  mentis  cannot  act  as  asent. 

As  to  power  of  InMuie  person  to  appoint 
asenty  see  ante  1 1667  and  note. 

Termination  of  agency  by  Insanity  of 
tlc%  see  post  ||  2356,  8866  and  notes. 


8.     PARTlfElL — Commissioners^    noto    cites, 

as  holdlngr  that  copartner  is  competent  to  act 
as  aerent  of  another  firm  of  which  his  copart- 
ner is  a  member. — ^Wllklns  va  Boyce,  8  Watts 
(Pa.)  89. 

••  Partners  who  are  asents,  e.  g.  attorneys 
practising:  tog'ether  as  copartners,  are  joined 
ag'ents  as  to  business  transacted  for  principaL 
— Wittenbroi  (  vs.  Parker.  102  Cal.  93,  100,  41 
Am.  St  Rep.  172,  86  Pac.  Rep.  874,  24  L.  R.  A. 
197. 


§  2207.    AGENTS,  GENERAL  OB  SPECIAL.    An  agent  for  a  particular  act  or 
transaction  is  called  a  special  agent.    All  others  are  general  agents. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Attorneys  in  fact. 
8.  Breach  of  contract  bj  agent. 

4.  CommiBsioner's  note. 

5.  Extent  of  special  agency. 

6.  Indorsement  of  cert&cate  of  stock. 

7.  Insurance  agent. 

8.  Matters  in  which  principal  is  jointly  inters 

ested  with  others. 

9.  Ostensible  aathority. 

10.  Question  of  fact  as  to  agency. 

11.  Strict  construction  of  power. 

1.  APPIilBDt  CITBD,  COlfSTRURD,  RR- 
FBRRED  TO,  etc..  In:  Quay  vs.  Presidio  &  F. 
R.  Co.,  82  Cal.  1,  4,  22  Pac.  Rep.  925  (cited); 
Overacre  vs.  Blake,  82  Cal.  77,  81,  22  Pac.  Rep. 
979  (referred  to);  People  vs.  Jones,  128  Cal. 
299,  802.  55  Pac.  Rep.  992  (referred  to);  Ding' 
ley  vs.  McDonald,  124  Cal.  682,  686,  67  Pac. 
Rep.  674  (cited);  McGorray  vs.  Stockton  Sav. 
A  Lk  Soc  ISl  C^l.  821,  826,  68  Pac.  Rep.  479 
(cited). 

%,  AttomeTB  i»  fact. — See  ante  i  2296  and 
note  par.  6. 

8.  BRBACH  OF  CONTRACT  BT  AGEIVT 
where  he  binds  himself  to  do  specific  act  will 
render  him  liable  in  damagres  to  principal. — 
Dunn  vs.  Mackey,  80  Cal.  104.  107,  22  Pac.  Rep. 
64.     See  Janln  vs.  Browne.  59  C^al.  87,  44. 

4.  COMMISSIONERS'  NOTES  says  in  part, 
"True  distinction  is  that  greneral  agency  arises 
from  areneral  employment,  whereas  special 
agrency  Is  confined  to  and  constituted  by  au- 
thority delegated  In  individual  Instances." 
citing  Whitehead  vs.  Tuckett,  16  East  400,  408, 
13  Rev.  Rep.  609.  per  Lord  Ellenborough. 

Aa  to  Implied  and  neeeaeary  powcm  of 
asenta,  see  post  {  2319  and  note. 

Acts    of    asent    Mad    prflndpaly    when. — See 

§  2298.    AOENOY,  ACTUAL  OB  OSTENSIBLE.    An  agency  is  either  actnal  or 

ostensible.  History:    Enacted  March  21,  1872. 


notes   24    Am.   Dec   66.   «;   81   Am.   Dec    777. 
778. 

General  and  special  airents  dletlnvnlalied* — 

See  note  by  Robert  Desty,  2  L.  R.  A.  808. 

S.  BXTBNT  OF  8PEC1AI.  AGEXCY  is  to  do 
those  things  especially  mentioned  or  such  aa 
are  necessarily  Incident  thereto. — Quay  vs. 
Presidio  &  F.  R.  Co.,  82  CaL  1,  4,  22  Pac  Rep. 
926. 

«.  IlfDORSBlinBlVT  OF  CERTIFICATB  OF 
STOCK  owned  by  principal  and  held  by  agrent 
Is  not  authorized  where  aerent  has  mere  spe- 
cial authority  to  do  other  acta — Quay  vs.  Pre- 
sldio  A  F.  R.  Co..  82  Cal.  1.  4.  22  Pac  Rep.  926. 

7.  IlfSURANCES  AGBNT  has  such  authority 
as  he  ostensibly  possesses,  and  whether  he  has 
general  or  only  particular  powers  is  not  deter- 
mined by  simply  calllnflr  him  a  local  asrent. — 
Farnum  vs.  Phoanix  Ina  Co.,  88  Cal.  246.  866. 
267,  17  Am.  St  Rep.  238,  28  Pac  Rep.  869. 

8.  MATTBR9  IN  WHICH  PRINCIPAIi  IS 
JOINTXY  INTBRESSTBD  WITH  OTHERS  are 
not  within  scope  of  authority  to  transact  busi- 
ness with  reference  to  thinsrs  "payable,  com- 
ing', or  belonsinff.  unto  me  from  any  person  or 
persons  whomsoever." — Johnston  vs.  Wrigrht, 
6  Cal.  878.  875.  876. 

0.  Oeteneible  authority. — ^See  post  i  2817  and 
note. 

10.  <|aestlon  of  fact  as  to  avency, — See 
ante  |  2296  and  note  pars.  41.  42. 

11.  STRICT  CONSTRUCTIOlf  OF  POWBR, 
rule  beinff  that  acts  of  asrent  do  not  bind  prin- 
cipal unless  strictly  within  authority  con- 
ferred.— ^Davidson  va  Dallas.  8  Cal.  227.  244. 
16  Cal.  76.  See  Dupont  vs.  Wertheman,  10  Cal. 
854;  Hall  vs.  Crandall,  29  Cal.  667.  671.  89  Am. 
Dec  64;  Merrlam  vs.  DeTurk.  66  Cal.  649.  6 
Pac  Rep.  425  (time  limited);  Dunn  vs.  Mackey. 
80  Cal.  104,  22  Pac  Rep.  64. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Burden  of  proof. 

3.  Duty  of  stranger  dealing  with  agent  to  ascer- 

tain extent  of  agency. 

4.  Husband  and  wife  as  agents  for  each  other. 
6.  Implied  or  ostensible  ratification. 

6.  Instruction  as  to  scope  of  agency. 

7.  Liability   of   principal   for   acts   done  under 

ostensible  authority. 
g.  Ostensible  agency. 


9.  Presumption  arising  from  delegation   of  os- 
tensible agency. 

1«     Applied,     cited,    eonatraed,     referred     to, 

etc.  In:    Overacre  vs.  Blake,  88  CaL  77,  81,  22 
Pac  Rep.  979  (referred  to). 

S.  Burden  of  proof  Is  satisfied  by  showing 
either  implied  or  express  authority. — Ballard 
vs.  Nye.  188  Cal.  688,  697,  72  Pac  Rep.  166. 

S.     Duty  af  atranser  dealing  with  asent  to 


Tit.  IXy  ch*  I»  art.  1.1 
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■mrertalA    •xtent   •£   mm^ner* — S6«    post    1 13S4 
and  note. 

4.  HiuilMud   and   wUa  mm   aseata   for  oadi 
atkcr. — See  ante  1 1S8  and  note  para.  111-128. 

5.  Implied    or    oatenalbla    ratlllcation«— 8aa 
post  I  8810  and  note. 

6.  Inatmctloa  as  to  aeopo  of  asenc7«— 6eo 
poit  I  2322  and  note. 


7.  Liability  of  principal  for  aota  done 
der  ofltenslble  antborlty.^ — See  post  |  8384  and 
note. 

8.  Oatenalble  mmmmeT' — See  post   1 8817   and 
note. 

I  0.  Preanmptioa  arialnir  from  delevatioB  of 
oatenalble  antborlty. — See  Code  Clv.  Proc. 
1 1962  subd.  8  and  note. 


§2299.    ACTUAL  AOENOY.    An  agency  is  actual  when  the  agent  is  really 
employed  by  the  principal. 

History:     Enacted  March  21,  1872. 

L  Applied,  cited,  construed,  referred  to,  etc 
2.  Cognate  section. 


1*    Applied,    cited,    coaatraed,    referred    to» 

etc..  In:    Overacre  vs.  Blake,  82  CaL  77,  81,  22 


Fac.  Rep.  878  (referred  to);  Mersf elder  ▼&. 
Sprlngr.  189  Cal.  693,  694,  78  Pac  Rep.  462  (re- 
ferred to). 

2.    Cosnate    seetloB*-— See    post    1 2318    and 
note. 


§  2300.  OSTENSIBLE  AOENOY.  An  agency  is  ostensible  when  the  principal 
mtentionally,  or  by  want  of  ordinary  care,  causes  a  third  person  to  believe  an- 
other to  be  his  agent  who  is  not  really  employed  by  him. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cognate  section. 

3.  Common  law  declared. 

4.  Duty  of  stranger  dealing  with  agent  to  as- 

certain extent  of  agency. 

5.  Husband  and  wife  as  agents  for  each  other. 

6.  Implied  and  necessary  powers  of  agent. 

7.  Instruction  as  to  scope  of  agency. 

8.  liability  of  principal  for  acts  done  under 

ostensible  agency. 

9.  Maxim  applicable  to  ostensible  agency. 
10.  Presumption  arising  from  delegation  of  os- 
tensible authority. 


1.    Applied,    elted,    eonatraed,    Feferred    to, 

etc..  In:  Overacre  vs.  Blake.  82  CaL  77,  81,  22 
Pac.  Rep.  979  (cited);  Heald  vs.  Hendy.  89 
CaL  «82,  634,  27  Pac.  Rep.  «7  (applied);  Buck- 
ley vs.  Sllverbergr.  118  CaL  678,  «79.  46  Pac. 
Rep.  804  (cited);  Donnelly  vs.  San  Francisco 
B.  Co.,  117  CaL  417,  421.  49  Pac  Rep.  569  (ap- 
plied); Oosllnfirer  vs.  Granpera  Bank,  124  CaL 
226.  227,  66  Pac.  Rep.  1029  (cited);  Bank  of 
Uklah  vs.  Mohr.  180  CaL  268.  269.  62  Paa  Rep. 
611  (applied);  Curtln  vs.  Ingrle,  187  Cal.  96,  100, 
«9  Pac.  Rep.  886.  1018  (cited);  Union  Pav.  A  C 
Co.  vs.  Mowry  (CaL  Sept.  17.  1902).  70  Pao. 
Rep.  81.  82  (applied);  Mersf  elder  va.  Spring. 
189  CaL  698,  694,  78  Paa  Rep.  462  (referred  to); 


Dover  vs.  Pittsburg  O.  Co.,  148  Ciil.  601,  604, 
77  Pac.  Rep.  406  (cited). 

S.  Cosnate  aeetlon. — See  post  1 2817  and 
note,  where  question  of  ostensible  authority 
la  fully  treated. 

8.  Common  law  declared)  doctrine  being 
founded  on  greneral  elementary  rules.— Dover 
vs.  Plttsburgr  a  Co.,  148  CaL  601,  608,  604,  77 
Pac.  Rep.  406. 

4.  Duty  of  mtrmnger  deallns  wltk  asent  to 
aacertala  extent  of  agency. — See  post  1 2884 
and  note. 

5.  Husband  and  wife  as  agents  for  eacli 
other. — See  ante  i  168  and  note  para.   111-128. 

0.  Implied  and  neceaeary  powers  of  asent. 
•—See  post  i  2819  and  note. 

Implied  or  ostenslblo  ratllleation« — See  post 
I  2810  and  note  par.  28. 

7.  Inetmctlon  aa  to  ecope  of  agency. — See 
post  i  2322  and  note  par.  6. 

8.  Liability  of  principal  for  nets  done  un- 
der oetenelblo  avtborlty. — See  post  |  2884  and 

note. 

P.  Maxim  applicable  to  oetenelblo  aseney. 
—See  post  S  2317  and  note  par.  29. 

10.  Preeiimptlon  arlalnff  from  delcvatton  of 
oatenalble  antbortty. — See  Code  ClT.  Proo, 
1 1962  subd.  8  and  note. 


SSa804-a»M       (1780)  AUTHORITY   OF  AGBNT^— DfiFHAVDING  FRUfCIPAI^  [DlT.  III»  Pt.  IV. 


ABTICLB  n. 

AUTHORITY  OF  AGBNTa 

f  2804.    What  antliority  may  be  conferred.  §  2317.    Ostensible  antbority,  what 

i  2305.    Agent   may   perform   acts   required  of      { 2318.    Agent's  aathority  as  to  persons  ha^dxi^ 

principal  by  code.  notice  of  restrictions  upon  it. 
S  2306.    Agent  cannot  have  authority  to  defraud      S  2319.    Agent's  necessary  authority. 

principal.  S  2320.    Agent's  power  to  disobey  instructions. 

§  2307.    Creation  of  agency.  S  2321.    Authority  to  be  construed  by  its  specific, 

§  2308.    Consideration  unnecessary.  rather  than  by  its  general  terms. 

§  2309.    Form  of  authority.  S  2322.    Exceptions  to  general  authority. 

§  2310.    Batification  of  agent's  act.  !  S  2323.    What  included  in  authority  to  sell  per- 

§  2311.    Batification  of  part  of  a  transaction.  '                     sonal  property. 

§  2312.    When  ratification  Yoid.  f  2324.    What  included  in  authority  to  sell  real 

§  2313.    Batification  not  to  work  injury  to  third  property. 

persons.  S  2325.    Authority  of  general  agent  to  receive 

S  2314.    Bescission  of  ratification,  price  of  property. 

§  2315.    Measure  of  agent's  authority.  S  2326.    Authority  of   special  agent  to  receive 

§  2316.    Actual  authority,  what.  price. 

§  2304.  WHAT  AUTHOBITY  HAY  BE  OONFEBBED.  An  agent  may  be 
authorized  to  do  any  acts  which  his  principal  might  do,  except  those  to  which  the 
latter  is  bound  to  give  his  personal  attention. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  a-    Ceitlflcat*  of  partnerahip  may  be  slsned 

2.  Certificate  of  partnership  may  be  signed  and      *■*  "•*  ^^  a«««t.-See  post  i  2806  and  note. 

filed  by  agent,  S*    Delcsatloa  of  aathority  whleli  aseat  has 

8.  Delegatiori  of  authority  which  agent  has  not.  ?•*  ^' J^"*'*^  rule  that  only  acts  which  may 

^                               ^                 B  lj^  authorized  are  those  which  principal  mfgrht 

1.    Applied,    eltedy    eoaatmed,    referred    to,  do. — O'Brien  vs.  New  Zealand  Ins.  Co.,  108  Cal. 

etc.,  in:   Ooldtree  vs.  Swinford,  74  Cal.  686,  689,  227,  231,  41  Pac.  Rep.  298. 

16  Pac.  Rep.  498  (construed  and  applied).  See  post  U  2849-2361  and  notes. 

§2305.  AGENT  MAY  PERFORM  ACTS  REQUIRED  OF  PRINCIPAL  BT 
CODE.  Every  act  which,  according  to  this  code,  may  be  done  by  or  to  any  per- 
son, may  be  done  by  or  to  the  agent  of  such  person  for  that  purpose,  unless  a  con- 
trary intention  clearly  appears. 

History:     Enaeted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc  one  of  partners. — Goldtree  ts.  Swlnford,  74  CaL 

2.  Certificate  of  partnership.  686,  688,  689,  16  Pac.  Rep.  498. 

8.  Notice  to  quit.  See  post  U  2466,  2468  and  notes. 

4,  Power  given  to  agent  before  enactment  of  a,    iTottce  to  quit  may  be  given  by  landlord 

statute.  to  tenant  throusrh  agrent. — See  Felton  vs.  Mll- 

1.    Applied,    died,    construed,    referred    to,  ^^^d,  81  Cal.  640,  641,  21  Pac  Rep.  688,  22  Id. 

etc..  In:   Qoldtree  vs.  Swinford,  74  CaL  686,  689,  '^^^^ 

16  Pac.  Rep.  498  (applied).  4.    Power  fflveii  to  aseat  before  enaetmeat 

S.     Certlfleate    of    partnemldp    required    by  •'  atatute  requiring  act  to   be   done   la   auffl- 

iS  2466,  2468.  which  must  be  "sigmed  by  part-  dent.— Ooldtree  vs.  Swinford*  74  CaL  686,  690, 

ners,"  may  be  slflrned  by  attorney  In  fact  of  ^*  ^■•®-  ^•P*  *••• 

§  2306.    AOENT  CANNOT  HAVE  AUTHOBITT  TO  DEFRAUD  PRINCIPAL. 

An  agent  can  never  have  authority,  either  actnal  or  ostensible,  to  do  an  act  which 
is,  and  is  known  or  suspected  by  the  person  with  whom  he  deals,  to  be  a  fraud  upon 
the  principal.  History:   Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc*  1«    Applied^    elted,    conatiiiedy    referred    te^ 

2.  Common  law  declared.  etc.,  in:    Winter  vs.  McMillan,  87  CaL  266.  262 

3.  Fiduciary    relation    between    prinelpal    and      (Code  Civ.  Proo.  misprinted  for  CItII  Code)^ 

agent.  tS  Am.  St  Rep.  14S,  19  Paa  Rep.  407   (cited). 
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2.    CommoM    law    declared^    principle    belnff  8.     Ftdadanr  relation  between  principal  and 

elementary. — ^Wooster   vs.   Nevills,   78   CaL    68»      asent. — See  post  |  2821  and  note. 
Ih  60,  14  Pac.  Rep.  890. 

§  2307.    CREATION  OF  AOENCY.     An  agency  may  be  created,  and  an  author- 
ity may  be  conferred^  by  a  precedent  authorization  or  a  subsequent  ratification. 

History:   Enacted  March  21,  3872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2,3.  Common  law  declared — Commissioners'  note. 
4,5.  Effect  of  subsequent  ratification. 

6.  Manms  applicable  to  ostensible  agency. 

7.  Presumption  arising  from  delegation  of  os- 

tensible agency. 

8.  Stockholders'  consent  to  act  of  directors. 

1.    Applied,    eltedy    eonatmed,    referred    tOf 

etc,  in:  Pug-et  Sound  U  Co.  vs.  Krug*.  89  CaL 
237.  248,  26  Pac.  Rep.  902  (cited);  Wilder  vs. 
Beede.  119  Cal.  646,  650,  61  Pac.  Rep.  1088 
(cited);  Dingrley  vs.  McDonald.  124  Cal.  682, 
685.  57  Pac.  Rep.  574  (cited);  Phillips  vs.  San- 
ger Ia  Co.,  180  Cal.  481.  484.  62  Pac.  Rep.  749 
(cited);  Mills  vs.  Boyle  Min.  Co.,  182  Cal.  96, 
98,  64  Pac.  Rep.  122  (applied);  Curtin  vs.  Sal- 
mon River  H.  G.  M.  &  D.  Co..  141  CaL  808.  811, 
99  Am.  St.  Rep.  76,  74  Pac  Rep.  861  (cited); 
Dover  vs.  Pittsburflr  O.  Co.,  148  C^.  601,  504, 
77  Pac  Rep.  406  (cited). 

Si  Common  law  declared t  doctrine  beinff 
founded  on  general  elementary  rules. — ^Dover 
vs.  Pittsburg  a  Co.,  148  Cal.  601,  608,  604,  77 
Pac  Rep.  406. 

8.    Same — CommlMrioncre'  note  says  In  part 


"That  subsequent  ratification  is  equally  ef- 
fectual, as  orig'inal  authority  Is  well  settled." 

4.  ESffect  of  enbeeqnent  ratllleatlon  is  ta 
bind  principal  as  effectually  as  precedent  cre- 
ation of  agency. — ^People  ex  reL  Alexander  vs. 
Swift.  81  (>lL  26,  28. 

Ratification  of  agent's  acta. — See  post 
ii  2810-2314  and  notes. 

Retroactive  effect  of  ratification. — See  post 
I  2810  and  note  par.  41. 

8.  Same — ^Bxcept  as  between  principal  and 
acent  or  subag'ent  subsequent  ratification  i» 
not  necessarily  equivalent  to  precedent  au- 
thorization.— Dingley  vs.  McDonald,  124  CaL 
682,  686,  67  Pac.  Rep.  674. 

See  post  I  2818  and  note. 

0.  Maxima  applicable  to  oatenalble  agency* 
—See  post  I  2817  and  note. 

7.  Preanmptlon  arlalnsr  from  delegation  of 
fwtenalble  antborlty. — See  Code  Civ.  Proc 
1 1962  subd.  8  and  note. 

8.  Stockholdera'  conaent  to  act  of  director* 
may  be  either  before  action  taken  or  by  as- 
sent at  time  or  subsequently. — ^Market  St.  R. 
Co.  vs.  Hellman,  109  C^L  671,  687,  42  Pac  Rep. 
226. 


§2308.  OONSIDEBATION  UNNEOESSABY.  A  consideration  is  not  necessary 
to  make  an  authority,  whether  precedent  or  subsequent,  binding  upon  the  prin- 
cipal. History:   Enacted  March  21,  1872. 

CommlaaioneraP  niote  cites  Commercial  Bank  vs.  Warren,  15  N.  Y.  677. 


§2309.  F0S2I  OF  AUTHOBITT.  An  oral  authorization  is  sufficient  for  any 
purpose,  except  that  an  authority  to  enter  into  a  contract  required  by  law  to  be 
in  writing  can  only  be  given  by  an  instrument  in  writing. 

History:   Enacted  March  21,  1872. 

1.  Applied,  eitedj  construed,  referred  to,  etc 

2.  Assignment  of  cause  of  action. 
8.  Contracts  required  bj  law  to  be  in  writ- 
ing. 

4^5.  Corporation's    agents— Note   of   corpora- 
tion. 

6.  Evidence  of  agencj. 

7.  Lease  for  more  than  one  year. 

8.  Mortgage  must  be  authorized  in  writing. 

9.  Notice  to  quit  given  by  landlord — ^Parol 

authority  sufficient. 

10.  Presumption  that  written  authority  was 

given. 

11.  Promissory     note — Oral     authority     suf- 

ficient. 
12-17.  Sale  of  land  by  agent — Parol  authority 
insufficient — ^Description   of   premises^ 
Estoppel  of  principal. 


1.  APFIilBDf  GITBD,  COlfSTRUBSDy 
FmiBlSD  TOy  etc.,  in:  Alta  Silver  Min.  Co.  vs. 
Alta  Placer  Min.  Co.,  78  CaL  629,  682,  21  Pac 
Rep.  878  (cited);  Feiton  vs.  Millard,  81  Cal.  640, 


541,  21  Pac.  Rep.  688,  82  Id.  760  (applied);  Sal- 
field  vs.  Sutter  Co.  Li.  I.  &  R.  Co.,  94  Cal.  646, 
649,  29  Pac.  Rep.  1106  (applied);  Goetz  vs.  Qold- 
baum  (C^L  Sept.  1,  1894),  87  Pac.  Rep.  646,  647 
(cited);  Blood  vs.  Ia  Serena  L.  &  W.  Co.,  118 
CaL  221.  227.  229.  41  Pac  Rep.  1017,  46  Id.  252 
(applied);  Curtin  vs.  Salmon  River  H.  G.  M  & 
D.  Co..  141  CaL  808,  811,  99  Am.  St.  Rep.  75;  74 
Pac.  Rep.  851  (applied);  Lambert  vs.  Oerner, 
142  CaL  899,  408.  76  Pac  Rep.  68  (applied). 

9.     ASSIGlfMBNT    OF    CAUSB2    OF    ACTIOlf 

may  be  made  under  verbal  authority. — ^Dlnpley 
vs.  McDonald,  124  Cal.  90,  94,  56  Pac.  Rep.  790. 

8.  Oontmots  required  by  law  to  be  in  writ- 
insr« — See  ante  i  1624  and  note 

4.  CORPORATION'S  AGENTS  may  be  ap- 
pointed by  parol  when  transaction  to  be  per- 
formed is  not  one  which  is  required  to  be  in 
writingr,  but  not  otherwise — Carey  vs.  Phila- 
delphia &  C  P.  Co.,  88  Cml,  694,  696:  Bersr- 
tholdt  vs.  Porter,  114  Cal.  681,  688,  46  Pac. 
Rep.   788.     See   Smith  vs.   Bureka  F.   Mills,   6 
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CaL  1*  i;  San  Francisco-  Oas  Co.  vs.  San  Fran- 
•ISQOb  9  Cal.  46S,  471;  Shaver  va  Bear  River 
A  A.  W.  &  M.  Co.,  10  CaL  396,  400;  Alta  &  Min. 
Co.  va  Alta  P.  MIn.  Co.»  78  CaL  629,  682.  21 
Pac  Rep.  878. 

5.  Note  of  eorporatloa  may  be  orally  an- 
thorlsed  to  be  executed. — Phillips  vs.  Sanger 
Lk  Co.,  180  Cal.  431,  434,  62  Pac.  Rep.  749;  Cur- 
tin  vs.  Salmon  River  H.  O.  M.  &  D.  Co.,  141 
Cal.  308,  311,  99  Am.  St  Rep.  75,  74  Pac  Rep. 
851. 

See  par.  11  this  note. 

6.  Evidence  of  aseacy. — See  ante  i  2396  and 
note  pars.  11-84. 

7.  liEASB    FOR   MORS   THAlf    ONK   YBAR 

sannot  be  made  by  asrent  unless  authorized  in 
wrltlngr. — Borderre  vs.  Den,  106  CaL  B94,  600, 
89  Pac.  Rep.  946.  See  Folsom  va  Perrin,  2  CaL 
€03. 

As  to  aecesalty  for  lease  for  more  than  year 
to  be  la  wrltlnffy  see  ante  i  1624  and  note. 

&  MORTGAGES  MUST  BB  AUTHORIZED 
IN  WRITING  in  order  to  be  blndinfir  upon 
principal. — Blood  vs.  La  Serena  L.  &  W.  Co., 
113  CaL  221,  229.  41  Pac.  Rep.  1017,  45  Id.  252; 
Curtln  vs.  Salmon  River  H.  O.  M.  &  D.  Co., 
141  CaL  808,  811,  99  Am.  St  Rep.  76,  74  Pac. 
Rep.  861. 

Power  of  attorney  to  exeevte  mortsase— 
Reanlaltloa  of, — See  post  i  2988  and  note. 

9.  NOTICES  TO  <iUIT  ffiven  by  landlord  to 
tenant  may  be  throusrh  asrent  authorized  by 
paroL — Felton  vs.  Millard,  81  CaL  540,  541,  21 
Pac.  Rep.   638,  22  Id.  750. 

10.  PRESSUMPTION  THAT  WHI'ITUN  AU- 
THORITY WAS  GIVESN  Is  indulged  agralnst 
him  who,  claiming*  authority  to  do  so,  per- 
formed an  act  requiring  authority  in  writing. 
— Montgomery  vs.  Pacific  Cosat  L.  B.,  94  CaL 
284,  289,  28  Am.  St  Rep.  122,  29  Pac.  Rep.  640. 

11.  PROMISSORY  NOTES  which  embodies 
contract  not  required  by  law  to  be  in  wrltlngr 


may   be    ratified   withoat   wrltinsr. — Ooetz   vs. 
Ooldbaum    (CaL   Sept    1,    1894),    87    Pac   Rep. 
646,  647,   648. 
See  par.  6  this  note. 

12.  SALES  OF  LAND  BY  AGSSNT  Is  invalid 
unless  authority  of  agent  is  In  writing. — Hall 
va  Wallace,  88  CaL  434,  486,  26  Pac  Rep.  360; 
Salfleld  va  Sutter  Co.  L.  L  &  R.  Co.,  94  CaL 
546,  548,  549,  29  Pac  Rep.  1105;  Lambert  vs. 
Oerner,  142  CaL  899,  403,  76  Pac  Rep.  58.  See 
Videau  vs.  Griffin,  21  CaL  889,  391;  Helnlen  va. 
Martin,  53  CaL  821;  Karns  vs.  Olney,  80  CaL 
90,  97,  18  Am.  St  Rep.  101,  22  Pac  Rep.  57; 
Grant  va  Ede,  85  Cal.  418,  20  Am.  St  Rep. 
287,  24  Pac.  Rep.  890;  Toomy  vs.  Dunphy,  86 
Cal.  639,  25  Pac.  Rep.  130  (wherein  memoran- 
dum was  held  sufficient). 

As  to  extent  of  antliorltyy  see  post  1 2319 
and  note  pars.  68-78. 

13.  Commlsslonen'  note  says:  "This  applies 
also  to  executory  contracts  for  sale  or  pur- 
chase of  land,  etc." 

14.  DescrlptloB  of  premises  In  power  to  sell 
land  is  necessary  unless  It  is  shown  that  prin- 
cipal owned  premises  in  controversy  only.— 
Stafford  va  Lick,  18  Cal.  240,  242. 

15.  Same — All  property  of  prlaelpal  beinff 
authorized  to  be  sold,  no  description  is  neces- 
sary. — Roper  va  McFadden,  48  C^L  846,  848. 

18,  ESstoppel  of  priacipal  results  where 
agent  acts  without  written  authority  in  pres- 
ence of  principal,  consideration  Is  paid  imme- 
diately to  principal  and  sale  is  In  legal  effect 
made  by  him. — Karns  vs.  Olney,  80  C^al.  90, 
97,  98,  18  Am.  St  Rep.  101,  22  Pac  Rep.  57. 
See  Videau  vs.  arlffln,  21  Cal.  889,  891,  892. 

17*     Letters  to  oae  assuming  to  act  aa  aveat 

are  Insufficient  where  they  contain  nothing 
which  can  be  construed  Into  power  of  attor- 
ney.— Lambert  va  Qerner,  142  Cal.  399,  403, 
76  Pac.  Rep.  68.  See  Grant  va  ESde,  85  CaL 
418,  20  Am.  St  Rep.  287,  24  Pac  Rep.  890. 


§2310.  RATIFICATION  OF  AOENT'S  ACT.  A  ratification  can  be  made  only 
in  the  manner  that  would  have  been  necessary  to  confer  an  original  authority  for 
the  act  ratified,  or  where  an  oral  authorization  would  suffice,  by  accepting  or  re- 
taining the  benefit  of  the  act,  with  notice  thereof. 

History:   Enacted  March  21,  1872. 


1.  Applied,  eited,  eonstmed,  referred  to,  etc 
2,8.  Aequiescence  and  acceptance  of  benefits 
— ^Agent  assuming  to  be  principal. 
4.  Action  instituted  by  principal. 
6.  Agent's  authority  to  ratify  another's  acts. 
6.  Benefit  not  received  by  principal. 
7,8.  Common    law    declared  —  Commissioners' 

note. 
9-11.  Corporation's  act — Deed  reciting  consid- 
eration— Entry  on  books. 

12.  Dedication  of  land  to  public  use. 

13.  Effect  of  subsequent  ratification. 

14, 15.  Employment  of  physician  to  attend  an- 
other's servant. 
16, 17.  Evidence  of  ratification — Beceipt  given. 

18.  Express  and  formal  terms  unnecessary. 

19.  Fraud   not   committed   by   principal   by 

ratification. 
20, 21.  Fraudulent  acts  of  agent. 
22.  Gold  coin  stipulated  for. 


23.  Implied    or    ostensible    ratification    aof- 

fident. 

24.  Indorsement  and   transfer   of   corporate 

stock. 

25.  Indorsement  of  note. 

26.  Infant  arriving  at  age  may  ratify. 

27.  Injury    to    third   persons   must    not   be 

worked. 

28.  Interest  at  ten  per  eent  agreed  upon. 
29,  30.  Knowledge  of  circumstances — ^Means   of 

knowledge. 
81.  Lease  for  more  than  year. 
82,33.  Mortgage  by  agent — ^Ratification  1^  eor- 
poration. 

84.  Municipal  corporation's  act. 

85.  Part  of  transaction — ^Ratification  of. 

86.  Pleading  ratification  nnneeessary. 

87.  Presumption    on    appeal    as   to    ratiflcft- 

tion. 

88.  Question  of  faet  as  to 
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89.  Belation  of  prindpal  and  agent  neeee* 
sary. 

40.  Bescission  of  ratification. 

41.  Betroactive  effect  of  ratification* 

42.  Sale  of  land — How  ratified. 

43.  Secret  intentions  of  agent  not  ratified* 

44.  State  may  ratify  agent's  acts. 

45.  Stockholders'  consent  to  act  of  directors. 

46.  Trespass  may  be  ratified. 

47.  Uniting  with   co-vendor  in  execution  of 

deed. 

48.  Void  ratification. 

49.  Voluntary  acceptance  of  benefit  of  trans- 

action— Effect  of« 

1.  APPLIED,  CITBD,  COBTSTRUBD,  RB- 
fi*E3RRBD  TO,  etc..  In:  Rels  vs.  Lawrence.  63 
Cal.  129,  142,  49  Am.  Rep.  83  (cited  in  dis.  op.); 
Quay  vs.  Presidio  &  F.  R.  Ca,  82  Cal.  1,  •• 
22  Fac.  Rep.  925  (referred  to  as  Inapplicable); 
Salfleld  vs.  Sutter  Co.  L.  I.  &  R.  Co.,  94  CaL 
646,  649,  29  Pac.  Rep.  1106  (applied);  Borderre 
vs.  Den,  106  CaL  694,  600.  89  Pac.  Rep.  946 
<cited);  Fudlckar  vs.  East  Riverside  I.  Dlst., 
109  CaL  29,  40.  41  Pac.  Rep.  1024  (applied); 
Blood  vs.  La  Serena  Lb  &  W.  Co.,  118  CaL  211. 
227,  230,  231,  41  Pac.  Rep.  1017.  46  Id.  851 
<clted);  Qolinsky  vs.  Allison,  114  CaL  468.  461. 
46  Pac.  Rep.  295  (cited);  Wilder  vs.  Beede.  119 
CaL  646.  660,  61  Pac.  Rep.  1088  (applied); 
Porter  vs.  Lassen  Co.  Ij.  &  C.  Co.,  127  CaL 
261,  271,  59  Pac.  Rep.  668  (construed);  Tevis 
vs.  Savasre,  130  CaL  411,  416,  62  Pac  Rep.  611 
<applled);  Phillips  vs.  Sanger  L.  Co.,  130  CaL 
431,  434,  62  Pac.  Rep.  749  (cited);  Curtln  vs. 
Salmon  River  H.  G.  M.  &  D.  Co.,  141  CaL  308, 
Sll,  99  Am.  St.  Rep.  76,  74  Pac.  Rep.  861  (cited); 
Lambert  vs.  Oerner.  141  Cal.  899,  408,  76  Pac 
Rep.  63   (applied). 

S.  ACaUIBSCElfCB  AlfD  ACGBPTAlfCID  OF 
BENEFITS  UPON  OBTAINING  INFORMATION 

will  amount  to  ratification. — Dover  vs.  Pitts- 
bur^T  O.  Co.,  143  CaL  601,  604.  77  Pac  Rep.  406. 
See  Stanton  vs.  French,  88  CaL  194.  28  Pac 
Rep.  855;  Brock  vs.  Pearson,  87  CaL  681,  26 
Pac.  Rep.  963;  Grlbble  vs.  Columbus  B.  Co.,  100 
CaL  67,  71,  78,  34  Pac.  Rep.  627;  Campbell  vs. 
Campbell,  133  CaL  33,  87,  65  Pac.  Rep.  184. 

See  note  17  Am.  St.  Rep.  407. 

Notice  of  principal's  election  to  enforce  eon« 
tract  made  with  ascnt. — See  note  66  Am.  St. 
Rep.  920,  921. 

RatlllcatloB  of  acts  of  ascnt. — See  note  by 
Robert  Desty,  2  L.  R.  A.  809,  810. 

&  Ajrent  aaanmlaff  to  bo  principal  brlnffs 
himself  within  doctrine  of  ratification  as  to 
acts  of  his  asrent,  althouerh  he  did  not  person- 
ally profit  by  acts  done. — Wilder  vs.  Beede. 
119  CaL  646,  650,  61  Pac  Rep.  1083. 

4.  ACTION    INSTITUTED    BT    PRINCIPAI* 

«laiminff  rigrhts  under  acts  of  one  assuming 
to  be  asrent  amounts  to  ratification. — ^Thomp- 
«on  vs.  Spray,  78  CaL  628.  688.  14  Pac  Rep.  182. 

5.  Affent's  avtborlty  to  ratify  aaotber 
jiSont*s  act. — See  post  |  2819  and  note  par.  68. 

«.  BENEFIT  NOT  RECEIVED  BT  PRIN- 
ClPALy  second  clause  of  this  section  is  in- 
applicable.— Quay  vs.  Presidio  &  F.  R.  Co.. 
82  CaL  1,  6,  7,  22  Pac.  Rep.  926  (dlstlasnlsbla* 
Treadwell  va  Davis.  84  CaL  601.  606.  94  Am. 
Dec.  770). 

C  C— 118. 


r.  COMMON  IiAir  DECIiARED,  principle 
beingr  elementary. — Borel  va  Rollins,  30  Cal. 
408,  414;  Delano  va  Jacoby.  96  Cal.  275,  280, 
81  Am.  St.  Rep.  201,  81  Pac  Rep.  290;  Market 
St.  R.  Co.  va  Hellman.  109  CaL  671.  691.  592. 
42  Pac.  Rep.  226. 

8.  Commlaslonem'  note  cites,  among:  other 
cases,  as  elucidating  these  rules,  Billingrs  vs. 
Morrow,  7  CaL  171.  68  Am.  Dec  235;  Davidson 
vs.  Dallas,  8  CaL  227;  Marziou  va  Pioche,  8 
CaL  622;  Dupont  va  Wertheman.  10  CaL  854; 
Ellison  va  Jackson  Water  Co.,  12  Cal.  542; 
Taylor  vs.  Robinson.  14  CaL  396;  Minturn  va 
Burr,  16  CaL  107;  McCracken  vs.  San  Fran- 
cisco, 16  CaL  691;  Orofiran  vs.  San  Francisco, 
18  CaL  690;  Wriffbt  va  Solomon.  19  CaL  64,  79 
Am.  Dec  196;  Borel  va  Rollins,  80  CaL  408; 
Racouillat  va  Sansevain,  82  CaL  876. 

••  Corporation's  act,  a  ff.  sale  of  land, 
belnff  one  which  can  be  done  only  throusrh  its 
board  of  directors  by  resolution  duly  passed 
and  recorded,  sale  of  land  by  unauthorized 
agrent  must  be  ratified  in  same  manner. — Sal- 
fleld vs.  Sutter  Co.  L.  L  &  R.  Co..  94  CaL  646, 
648,  649.  29  Pac  Rep.  1105.  See  San  Francisco 
Gas  Co.  va  San  Francisco,  9  Cal.  468;  Oakland 
va  Carpentier.  18  Cal.  640;  Pixley  va  Western 
Pac  R.  Co.,  88  CaL  183.  91  Am.  Dec  628; 
Foulke  vs.  San  Diegro  &  O.  S.  P.  R.  Co.,  61 
CaL  865;  Main  va  (^asserly,  67  CaL  127,  7  Pac 
Rep.  426;  People  va  Eel  River  &  E.  R.  Co.. 
98  CaL  666,  88  Pac.  Rep.  728;  Gribble  va  Colum- 
bus B.  Co..  100  Cal.  67.  72.  84  Pac.  Rep.  627; 
Pauly  vs.  Pauly,  107  Cal.  8.  48  Am.  St.  Rep.  98. 
40  Pac.  Rep.  29;  Fudickar  va  East  Riverside 
I.  Dist.  109  CaL  29,  40,  41  Pac.  Rep.  1024; 
Barney  va  Pforr,  117  CaL  66.  69,  48  Pac  Rep. 
987. 

aUI*    Deed   recltlair   receipt    of   consideration 

is  not  evidence  asainst  corporation  unless  it 
was  executed  by  it — ^Barney  va  Pforr,  117 
CaL   66,   69,   48  Pac   Rep.   987. 

11.  Entry  of  transaction  on  books  of  cor^ 
poratlon  after  aflrent  has  acted  without  author- 
ity is  sufficient  to  Impart  notice — Phillips  vs. 
Sangrer  L.  Cc,  180  CaL  481,  484,  62  Pac.  Rep. 
749;  Mills  vs.  Boyle  Min.  Co.,  182  CaL  96,  98, 
64  Pac.  Rep.  122.  See  Curtin  vs.  Salmon  River 
H.  G.  M.  &  D.  Co..  141  CaL  808.  811.  99  Am.  St. 
Rep.  76,  74  Pac  Rep.  861. 

1&     DEDICATION    OF    LAND    TO    PUBLIC 

USE  Without  authority  may  be  ratified. — 
People  vs.  Eel  River  &  B.  R.  Co..  98  CaL  666. 
670.  88  Pac  Rep.  728. 

18.    Effect    of    snbseqnent    ratlflcatlon* — See 

ante  i  2307  and  note  para  4.  6. 

14.  EMPLOYMENT  OF  PHYSICIAN  TO 
ATTEND  CORPORATION'S  SERVANT  IS  NOT 
RATIFIED  by  mere  knowledgre  that  It  was 
represented  to  physician  that  corporation 
would  compensate  him. — Deane  vs.  Gray  Broa 
A.  a  P.  Co..  109  CaL  488.  486,  41  Pac  Rep.  448. 

See  post  I  2819  and  note  par.  26. 

15.  Express  aarrccmcnt  to  pay  for  scrrlces 

amounts  to  ratification  which  cannot  be  re- 
pudiated.— Fraser  vs.  San  Francisco  B.  Co.. 
108  Cal.  79,  84,  86  Pac  Rep.  1087. 

le.  EVIDENCE  OF  RATIFICATION  most 
frequently  resorted  to  Is  conduct  and  acts  of 
party   In    whose    behalf   unaathoriied  aerency 
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waa  aMumed. — ^Ballard  vs.  Nye,  188  Cal.  688, 
697,  72  Pac.  Rep.  156.    See  Hellmann  va  Potter, 

6  Cal.  18;  Honigr  vs.  Pacific  Bank,  78  Cal.  464, 
15  Pac.  Rep.  58;  Smith  vs.  Smith,  80  Cal.  823, 
326,  327,  21  Pac.  Rep.  4,  22  Id.  186,  649;  Ferris 
V8.  Baker,  127  Cal.  520,  628,  59  Pac.  Rep.  987; 
Phillips  vs.  Sang'er  U  Co.,  181  Cal.  481,  484, 
62  Pac.  Rep.  749;  Curtln  vs.  Salmon  River 
H.  G.  M.  &  D.  Co.,  141  CaL  808,  811,  99  Am. 
St.  Rep.  75,  74  Pac  Rep.  861. 

17.  Receipt  fflven  by  one  assuming  to  act  as 
agent  Is  Inadmissible  in  evidence  as  tending 
to  show  assumption  of  agrency  to  which  law 
of  ratification  may  apply. — ^Ballard  vs.  Nye, 
188  Cal.  588,  601,  72  Pac.  Rep.  156. 

1&  B2XF1UB8S  AND  FORMAI«  TBRMS  ITN- 
IfBCESSSARY  in  order  to  ratify,  but  anything: 
is  suflicient  which  clearly  and  necessarily  im- 
plies recognition  of  obligation.  —  Porter  vs. 
Lassen  Ca  !>.&€.  Co.,  127  CaL  261,  271,  69 
Pac.  Rep.  668.  See  Wright  vs.  Solomon,  19 
Cal.  64,  79  Am.  Dec  196;  People  vs.  Eel  River 
A  B.  R.  Co.,  98  CaL  665,  670,  88  Pac  Rep.  728. 

19.  FRAUD  IS  NOT  COMMITTBD  BY  PRIN- 
CIFAIi  by  mere  ratification  of  unauthorized 
acts  of  agent  as  against  party  relying  upon 
agent's  acts  and  representations. — Schults  vs. 
McLean,  98  Cal.  829,  868,  28  Pac  Rep.  1068. 

aO.  FRAUDULENT  ACTS  OF  AGENT  are 

subject  to  ratification  and  will  render  prin- 
cipal liable. — Schultz  vs.  McLean,  98  CaL  829, 
867,  28  Pac  Rep.  1058. 

21*  Ib  procnrlniT  ratMcatlon  of  unauthor- 
ized act  renders  him  liable  to  principaL — Wood 
va  Blaney,  107  Cal.  291,  296,  40  Pac  Rep.  428. 

25.  GOLD  COIN  STIPULATED  FOR,  ratifi- 
cation must  be  in  writing. — Blood  vs.  La  Sere- 
na L.  &  W.  Co.,  118  CaL  221,  289,  41  Pac  Rep. 
1017,  46  Id.  252. 

S8.  IMPLIED  OR  OSTENSIBLE  RATIFI« 
CATION  renders  principle  of  estoppel  appli- 
cable, and  authority  established  by  ostensible 
ratification  is  ostensible  authority. — ^Malic  vs. 
Fox  (CaL  June  9,  1898),  88  Pac.  Rep.  441,  442; 
Pope  va  Armsby  Co.,  Ill  CaL  169,  168,  48  Pac 
Rep.  689.  See  Puget  Sound  L.  Co.  va  Krug, 
89  CaL  287,  26  Pac.  Rep.  902;  Ralphs  va  Hens- 
ler,  97  CaL  296,  82  Pac  Rep.  248;  Market  St. 
R.  Co.  va  Hellman,  109  CaL  671,  42  Pac  Rep. 
226;  Dover  vs.  Pittsburg  O.  Co.,  148  CaL   601, 

7  Pac  Rep.  406. 

S4.  INDORSEMENT  AND  TRANSFER  OF 
CORPORATE  STOCK  is  ratified  by  declaring 
that  it  is  all  right,  and  falling  to  make  ob- 
jections.— ^Dover  vs.  Pittsburg  O.  Ca,  148  CaL 
501,  508,  604,  77  Pac  Rep.  406. 

SB.  INDORSEMENT  OF  NOTE  without  au- 
thority is  ratified  If  principal  subsequently 
indorsed  waiver  of  protest,  etc — ^Allin  vs.  Wil- 
liams, 97  CaL  408,  407,  82  Pac  Rep.  441.  See 
Mitchell  va  Finnell,  101  CaL  614,  622,  86  Pac. 
Rep.  123. 

26.  INFANT     UPON    ARRIVING    AT     AGE 

may  ratify  acts  done  during  Infancy  by  agent. 
^Hastings  va  DoUarhide,  24  CaL  196,  208,  209. 

27.  INJURY  TO  THIRD  PERSONS  MUST 
NOT  BE  WORKED. — See  post  |  2818  and  note. 

28.  INTEREST  AT  TEN  PER  CENT  agreed 
upon,  ratification  must  be  In  writing. — Blood 


vs.  La  Serena  L.  &  W.  Co.,  118  CaL  221,   229» 
41  Pac  Rep.  1017,  46  Id.  252. 

See  ante  H  1917,  1918  and  notea 

211.     KNOW^LEDGE      OF      CIRCUMSTANCES 

and  acquaintance  with  character  of  unauthor- 
ized acts  are  essential  to  ratification. — Billings 
vs.  Morrow.  7  CaL  171,  174,  176,  68  Am.  Dec. 
236;  Puget  Sound  L.  Co.  vs.  Krug,  89  Cal.  237» 
248,  26  Pac  Rep.  902;  Golinsky  vs.  Allison,  114 
CaL  468.  461,  46  Pac  Rep.  295;  Ballard  vs.  Nye 
(CaL  July  7,  1902),  69  Pac  Rep.  481,  482.  See 
McCracken  va  San  Francisco,  16  CaL  691,  623- 
626;  Dean  va  BasAett,  67  CaL  640;  Meux  vs. 
Hogue,  91  CaL  442,  27  Pac  Rep.  744;  Maze  vs* 
Gordon,  96  Cal.  61,  30  Pac  Rep.  962;  Schultr 
va  McLean,  93  Cal.  829,  867,  28  Pac.  Rep.  1053; 
Grlbble  va  Columbus  B.  Co.,  100  CaL  67,  73^ 
84  Pac.  Rep.  527;  Brown  vs.  Rouse,  104  CaL 
672,  676.  88  Pac  Rep.  607. 


Ml.  Meaas  of  knowledge  of  which  principal 
has  negligently  deprived  himself  makes  him 
chargeable  with  knowledge  of  all  provisions 
of  contract  entered  Into  by  agent. — Gallagher 
vs.  Equitable  Gas  L.  Co.,  141  CaL  699,  706,  76^ 
Pac  Rep.  829.  See  Scott  vs.  Jackson,  89  CaL 
258,  262,  26  Pac.  Rep.  898;  Mitchell  vs.  FinnelL 
101  CaL  614,  622,  86  Pac  Rep.  123;  Pope  vs. 
Armsby  Co.,  Ill  CaL  159,  164,  43  Pac  Rep. 
689;  Wilder  va  Beede,  119  CaL  646,  650,  61 
Pac  Rep.  1088;  Ballard  vs.  Nye,  188  CaL  688» 
698,  72  Pac  Rep.  156. 

SL  LEASE  FOR  MORE  THAN  YEAR  made 
by  unauthorized  agent  can  be  ratified  only  In 
writing. — See  Borderre  vs.  Den,  106  Cal.  594,. 
600,  89  Pac  Rep.  946. 

82.  MORTGAGE  BT  AGENT,  if  unauthor- 
ized, must  be  ratified  in  writing. — Blood  vs. 
La  Serena  L.  &  W.  Co.,  118  CaL  221,  229,  41 
Pac  Rep.  1017,  46  Id.   252. 

88.  CorporatloB's  mortgage  is  sufficiently 
ratified  by  resolution  of  board  of  directors 
recognizing  its  sufliciency  and  validity. — Por- 
ter vs.  Lassen  Co.  L.  ft  C  Co.,  127  CaL  261, 
271,  69  Pac  Rep.  568. 

S4»     A     MUNICIPAL    CORPORATION'S     ACT 

done  through  unauthorized  agent  must  be  rat- 
ified in  manner  in  which  original  authority 
eould  have  been  conferred. — See  McCracken  va. 
San  Francisco,  16  CaL  591,  623-626;  Grogan  va 
San  Francisco,  18  CaL  690,  609;  People  vs. 
Swift,  81  CaL  26,  88. 

88.     Part    of    traiisactieB — ^Ratiflcation    ef.^ 

See  post  i  2311  and  note. 

88.  PLEADING  RATIFICATION  UNNEC* 
ESSARYy  but  it  is  sufficient  to  allege  execu- 
tion by  defendant  of  instrument  upon  which 
suit  is  brought  and  which  he  has  ratified. — 
Porter  vs.  Lassen  Co.  L.  &  C.  Co.,  127  Cal.  261, 
271,  69  Pac  Rep.  663.  See  Goetz  va  Gold- 
baum  (CaL  Sept.  1,  1894),  87  Pac.  Rep.  646,  648. 

87.  PRESUMPTION     ON     APPEAL     AS     TO 
SUFFICIENCY  OF  RATIFICATION  is  indulged 
from  finding  of  trial  court  that  there  was  ex- 
press ratification  without  stating  mode,  noth- 
ing   to    contrary    appearing.  —  Racouillat    va 
Sansevain,  82  CaL  876,  888. 

88.  QUESTION  OF  FACT  AS  TO  RATIFI-^ 
GATION  where  evidence  is  eontticting  and 
findings  of  jury  or  trial  court  not  disturbed 
on   appeal. — ^Avakian   vs.   Noble,   121    Cal.   216, 
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220,  68  Pac.  Rep.  669;  Ferris  m.  Baker,  127 
Cal.  520,  528,  59  Pac  Rep.  987;  Ballard  vs.  Nye, 
ICS  Cal.  588,  694,  78  Pac.  Rep.  166.  See  Min- 
ium va.  Burr.  16  CaL  107;  Brown  vb.  Rouse,  98 
Cal.  237,  238,  28  Pac.  Rep.  1044;  Goets  vs.  Gold- 
baum  (Cal.  Sept.  9»  1894),  87  Pac  Rep.  646. 
«48. 

39.  THB  RELATIOlf  OF  FRINCIFAIi  AND 
AGENT,  actual  or  assumed,  to  necessary  to 
render  doctrine  of  ratification  applicable. — El- 
lison va.  Jackson  Water  Co.,  11  CaL  642,  661. 

4a  Readsalon  of  ratUlcatioB*-— See  post 
I  2314  and  note. 

41.  RETRO ACVI VB  EFFECT  results  from 
ratification. — Market  St.  R.  Co.  vs.  Hellman, 
109  Cal.  671.  691,  692,  42  Pac  Rep.  225.  See 
Taylor  vs.  Robinson,  14  Cal.  396;  McCracken 
vs.  San  Francisco,  16  Cal.  591,  623;  Thompson 
T8.  Spray,  72  Cal.  528,  533,  14  Pac.  Rep.  182. 

See  note  by  Robert  Desty,  2  L.  R.  A.  810. 

4X  SALE  OF  LAND  must  be  ratified  In 
writing. — See  Videau  vs.  Qrifiln,  21  Cal.  889, 
892;  Karns  vs.  Olney,  80  Cal.  90,  97,  16  Am.  St. 
Rep.  101,  22  Pac  Rep.  67;  Lambert  vs.  Gemer, 
142  Cal.  899,  408,  76  Pac.  Rep.  68. 

48.  8BCRBT  IlfTENTIONS  OF  AGENT 
which  were  no  part  of  means  by  which  fruits 


of  contract  were  obtained  by  principal  are 
not  susceptible  of  ratification  as  are  promises 
and  acts  of  asrent  relied  upon  by  party  with 
whom  he  dealt — Schultz  vs.  McLean,  93  CaL 
829,  867,  28  Pac.  Rep.  1053. 

44.  STATE  MAT  RATIFY  ACTS  OF  HER 
AGENTS  within  constitutional  control  of  leeria- 
lature  by  leerislation  directly  afllrminer  acta 
or  proceeding  upon  their  assumed  validity.— 
Grosan  vs.  San  Francisco,  18  Cal.  690,  6C^. 

45.  StocUioldcm'  consent  to  act  of  direc- 
tors.— See  ante  i  2307  and  note  par.  8. 

40.  TRESPASS  FOR  "WHICH  PUNITIVE 
DAMAGES  ARE  RECOVERABLE  may  be  rati- 
fied.—Avaklan  vs.  Noble,  121  Cal.  216,  219,  220, 
68  Pac  Rep.  6b)». 

47.  UNITING  WITH  CO-VENDOR  IN  EXE- 
CUTION OF  DEED  Is  ratification  of  sale  made 
by  such  co-vendor. — Scott  vs.  Glenn.  87  Cal. 
221,  226,  26  Pac  Rep.  406.  See  Ferris  vs. 
Baker,  127  Cal.  620,  628,  69  Pac  Rep.  937. 

48.  Void  ratlflcatlon. — See  post  {2312  and 
note 

49.  Voluntary  acceptance  of  benefit  of 
transaction — Elleet  of. — See  ante  1 1689  and 
note. 


§  2311.    RATIFICATION  OF  PABT  OF  A  TRANSACTION.  Ratification  of  part 
of  an  indivisible  transaction  is  a  ratification  of  the  whole. 

History:   Enacted  Mareh  21,  1872. 


1.  Applied,  cited,  eonstrued|  referred  to,  etc 

2.  Common  law  dedared. 


2.    Common   law   declared   by    this    section; 
doctrine    beingr    elementary    and    such   as    the 
1-    Applied,    cited,    oonstmed,    referred    to,     ^^"'^  ^^"^^  enforce  In  absence  of  a  statute.— 
etc.  In:  Blood  vs.  La  Serena  TU  A  W.  Co.,  118      ?'"'"  J"-  TM^u"'  ''K^L^^oii  t!\'  \\F''^  ^^^' 
Cal.  221.  281  (dis.  op.),  286  (opinion  In  depart-      ^^    f  *;,^t^"?«7%.!"'"^'  "  ^*^-  *"'  ^^  ^'"^ 
ment).  41  Pac.  Rep.  1017.  46  Id.  862  (cited).  ^^^'  *•  '*  ^^  ^***  ^**- 

§  2312.  WHEN  EATIFICATION  VOID.  A  ratification  is  not  yalid  unless,  at 
the  time  of  ratifying  the  act  done,  the  principal  has  power  to  confer  authority  for 
such  an  act.  History:  Enacted  March  21,  1872. 


1.  Applied,  dted,  construed,  referred  to,  etc. 

2.  Common  law  declared. 

3.  Forging  of  principars  name. 

4.  Sale  of  assets  of  decedent's  estate. 

1.     Applied,    cited,    construed,    referred    to, 

etc.  In:  Rels  vs.  Lawrence.  68  CaL  129,  142.  49 
Am.  Rep.  83  (cited  in  dis.  op.);  Borderre  vs. 
Den,  106  Cal.  694,  600,  89  Pac.  Rep.  946  (re- 
ferred to);  Krumdlck  vs.  White,  107  CaL  87, 
41,    89    Pac.    Rep.    1066    (applied). 

S.  Conunon  law  declared,  principle  being 
elementary. —  Zottman  vs.  San  Francisco,  20 
(^L  96,  102,  81  Am.  Dec.  96.  See  McCracken 
vs.  San  Francisco,  16  CaL  691»  623;  People  vs. 
Swift,  81  CaL  26.  28. 


Contracts    which    cannot    bo    ratifled,  —  See 

monogrraphic  note  69  Am.  St.  Rep.  638-644. 

8.  Forgery  of  noto  in  principal's  name  may 
be  ratifled  by  acquiescence  and  retention  of 
benefits  with  full  knowledgre. — Campbell  vsl 
Campbell,  133  CaL  83,  37,  66  Pac.  Rep.  184. 

Criminal  act  of  asent — Power  of  principal  to 
ratify. — See  monographic  note  6  Am.  St.  Rep. 
618-621. 

4.  Sale  of  aascta  of  dooedenfs  oatate  which 
executrix  or  leeratee  could  not  have  authorised. 
If  made  by  unauthorized  asent,  cannot  bo 
ratified.— Krumdlck  vs.  White.  107  Cal.  87,  41» 
42.  89  Pac  Rep^  1066. 


§  2313.    RATIFICATION  NOT  TO  WORE  INJURY  TO  THIRD  PERSONS. 

No  unauthorized  act  can  be  made  valid,  retroactiyely,  to  the  prejudice  of  third  per- 
sons, without  their  consent. 

History:  Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2,3.  Common  law  declared — Commissioners' note. 
4.  Defense  not  retroactively  diitorbed. 
6.  Lessee  not  interfered  with. 


6.  Preference  not  lost. 

7.  Presumption  on  appeal  in  favor  of  right 

to  ratify. 

8.  Subscription  for  shares  of  corporate  stock. 
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Is     Applied,    cited*    conatmedy    referred    to^ 

«tc..  In:  California  Southern  Hotel  Co.  vs. 
Russell,  88  Cal.  277,  281,  26  Pac.  Rep.  105 
(applied);  Borderre  vs.  Den,  106  Cai.  694,  600, 
S9  Pac.  Rep.  946  (cited);  Krumdick  vs.  White, 
107  Cal.   37,  41,  89  Pac.  Rep.   1066   (applied). 

2.  Common  law  declared  In  effect,  principle 
underlyincr  doctrine  beln^r  elementary.  —  See 
Taylor  vs.  Robinson,  14  Cal.  896,  401;  Mlnturn 
vs.  Burr,  16  Cal.  107. 

8.  Commissioners'  note  says:  "This  Is  per* 
haps  broader  rule  than  heretofore  existed. 
But  grreat  difficulty  has  been  felt  In  attempting 
to  reconcile  cases." 


4k  Defease  extstlnir  at  eonunencement  of 
action  cannot  be  taken  away  by  subsequent 
ratification  If  unauthorized  act. — ^Wlttenbrock 
vs.  Bellmer,  67  Cal.  12,  18.  See  Dln^ley  vs. 
McDonald,  124  Cal.  682,  57  Pac.  Rep.  674. 

8.     licasee   of   land   cannot   be   disturbed   by 

lessor's   ratification   of   previous   unauthorized 


act  of  asrent  tn  leaslner  land  to  another. — Bor- 
derre vs.  Den,  106  CaL  594.  600,  39  Pac.  Repb 
946. 

8.  Preferred  claims  acralnat  decedents  es- 
tate not  disturbed  by  ratification  of  unauthor- 
ized sale  of  decedent's  assets  by  aeent. — ^Krum- 
dick vs.  White,  107  CaL  37.  41.  42,  89  Pac  Rep. 
1066. 

7.  Presumption  on  appeal  tbat  there  are  no 
intervening  riarbts  is  indulged  when  record 
discloses  none. — Thompson  vs.  Spray,  72  CaL 
588.  583,  14  Pac.  Rep.  182. 


8.  Subscription  for  shares  of  corporate 
stoclc  which  is  made  upon  condition  that  cer- 
tain amount  shall  be  prescribed  Is  not  binding 
where  subscriptions  requisite  to  make  up  nec- 
essary amount  are  unauthorized,  and  rati- 
fication of  such  unauthorized  subscriptions  will 
not  affect  rights  of  other  subscribers. — Califor- 
nia Southern  Hotel  Co.  vs.  Russell,  88  CaL  277, 
280,  281,  26  Pac  Rep.  106. 


§2314.  RESCISSION  OF  RATIFICATION.  A  ratification  may  be  rescinded 
when  made  without  such  consent  as  is  required  in  a  contract,  or  with  an  imperfect 
knowledge  of  the  material  facts  of  the  transaction  ratified,  but  not  otherwise. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  ets. 

2.  Commissioners'  note. 

8.  Essentials  of  ratification  wanting. 

4.  Infant's  ratification. 

5.  Services  performed  in  reliance  on  ratification. 

!•    Applied,    cited,    eonstraed,    referred    to» 

etc..  In:  Rels  vs.  Lawrence,  68  Cal.  129,  142, 
49  Am.  Rep.  88  (cited  In  dls.  op.);  Blood  vs. 
La  Serena  L.  &  W.  Co.,  118  Cal.  221,  237,  288, 
41  Pac  Rep.  1017  (cited  in  department). 

2.  CommlMiloners'  note  cites  In  support  Of 
last  clause  of  this  section.  Commercial  Bank 
vs.  Warren,  IB  N.  T.  577. 


8,    BBsseatials  of  rsttfleattoa  beftnir  iraatlms» 

it  Is  of  no  effect  and  may  be  repudiated. — ^Mo- 
Cracken  vs.  San  Francisco,  16  CaL  691,  628-626. 
A*    to    essentials    of    ratillcatlony    see    ante 
I  2310  and  note. 

4.  Infant's  ratUleatlon  upon  becoming  adult 

of  act  performed  by  a.gent  during  Infancy 
cannot  be  repudiated. — ^Hastlnsrs  vs.  Dollar- 
bide,  24  Cal.  196,  208-210. 

5.  Services  perfonned  In  reliance  npon  ratt- 
flcatlon  of  unauthorized  contract  of  employ- 
ment, repudiation  of  contract  Is  not  allowable. 
^Fraser  vs.  San  Francisco  B.  Co.,  103  CaL  79, 
84,  86  Pac.  Rep.  1087. 


§  2315.    MEASUBE  OF  AOENT'S  AUTHOBITT.    An  agent  has  such  author- 
ity as  the  principal,  actually  or  ostensibly,  confers  upon  him. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  con8truod>  referred  to,  etc, 

2.  Architect  within  rule. 
8.  Corporation's  agents. 

4.  Implied  and  necessary  anthoritj. 

5.  Ostensible  authority. 

1.  Applied,  cited,  eoiiatraed,  referred  to, 
etc.,  In:  Wlnans  vs.  Sierra  I*  Co.,  66  Cal.  61, 
64,  4  Pac  Rep.  952  (referred  to);  Hlbernla  Sav. 
&  L.  Soc.  vs.  Moore,  68  Cal.  156.  162,  8  Pac.  Rep. 
824  (applied);  Renton  vs.  Monnler,  77  CaL  448, 
468,  19  Pac.  Rep.  820  (cited). 

%,    Architect  wtthia  mle,  and  under   usual 


authority  to  supervise  work,  etc.,  he  is  not 
authorised  to  receive  notice  of  asslgrnment  by 
builder  of  claim  agralnst  owner. — ^Ronton  va 
Monnier,  77  CaL  449,  458,  464,  19  Pac.  Rep. 
820. 

8.  CorpomttoM's  aseBts  are  within  rule.-* 
See  Wlnans  vs.  Sierra  U  Co.,  66  Cal.  61,  64,  6 
Pae.  Rep.  962. 

4.  Implied   and    aeeessary   aothority. -.- See 

post  I  2819  and  note. 

5.  Osteasilils  anthoHty. — See  post  |  2317  and 
note. 


§  2316.  ACTUAL  AXTTHOBITY,  WHAT.  Actual  authority  is  sacli  as  a  prin- 
cipal intentionally  confers  upon  the  agent,  or  intentionally,  or  by  want  of  ordinary 
care,  allows  the  agent  to  believe  himself  to  possess. 

History:  Enacted  March  81,  ISlt, 


Tit.  IX»  db.  I9  art.  n.] 


OSTBNSIBLB  AUTHORITY  —WHAT  18. 
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1.  Applied,  cited,  eonstrnedi  referred  tO|  ete. 

2.  Cognate  section. 

3.  Corporation's  agents. 

4.  Implied  and  necessary  anthoritj. 

5.  Ostensible  authority. 

!•     Applied,    died,    constmedy    referred    tOy 

etc..  In:  Winans  vs.  Sierra  Ij.  Co.,  66  Cal.  61, 
64,  4  Pac  Rep.  962  (referred  to);  Oallaerher 
vs.  Equitable  Q.  U  Co.,  141  CaL  699,  706,  76 
Pac.  Rep.  829  (cited). 


S.  Cosnate  eeetloB*  —  See  ante  1 2299  and 
note. 

S.  CorporattoB*a  aseata  are  within  rule.— 
See  Winans  vs.  Sierra  U  Co.,  66  CaX  61,  64,  4 
Pac.  Rep.  962. 

4.     iBftpUed  and  Beccaaary  aathorltr  of  aseat* 

—See  post  I  2319  and  note. 

8.  Oateaaibla  antliorlty. — See  post  |  2817  and 
note. 


§  2317.  OSTENSIBLE  AUTHOBITY,  WHAT.  Ostensible  authority  is  sucli  as 
a  principal,  intentionally  or  by  want  of  ordinary  care,  causes  or  allows  a  third  per- 
son to  believe  the  agent  to  possess. 

History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agents  and  factors  distinguished. 
8,4.  Belief  founded  on  agent's  statement* 

5.  Burden  of  proof. 

6.  Cognate  section. 

7.  Common  law  declared. 

8.  Corporation's  agents. 
0.  Creation  of  agency. 

10.  Disobedience  by  agent  of  principal's  pod* 

tive  directions. 

11.  Equitable  principles  of  estoppel — ^Founda* 

tion  of  doctrine. 

12.  Equivocal  answer  to  inquiry. 

13.  Essential  features  of  ostensible  authority. 

14.  Evidence  of  agency. 
16, 16.  Fraud  of  agent — ^Non-disclosure  of  agency. 

17.  Husband  and  wife  as  agents  for  each 

other. 

18.  Implied  and  necessary  authority  of  agent. 

19.  Indicia  of  ownership  conferred  upon  an- 

other. 

20.  Instruction  as  to  ostensible  agency. 
21,22.  Insurance  agent — Mere  authority  to  re- 
ceive applications. 

23.  Introduction  of  person  to  notary  as  agent. 
24, 25.  Knowledge — Of  limited  powers  of  agent 
—Of  termination  of  authority. 

26.  Letter  showing  agency. 

27.  Liability  of  principal  for  acts  done  under 

ostensible  authority. 

28.  Manufacture    and    sale    of    goods    au- 

thorized. 

29.  Maxims  applicable. 

30.  Mortgage — Delivery  of. 

31.  Plea£ng  ostensible  agency  unnecessary. 
82-34.  Possession  by  principal  or  agent — ^Papers 

— Store. 

35.  Presumption  arising  from  delegation  of 
ostensible  authority. 
86-38.  Prior   acts   of   agent   recognized — Single 
act — Superintendent  or  manager. 

89.  Question    of    fact    as   to    ostensible    au- 
thority. 

40.  Batification  of  agent's  acts. 
41,42.  Beceipt  for  money  paid  —  Authority  of 
banks  and  bookkeepers. 

48.  Bepudiation  of  assumed  agency  necessary 
if  known. 

44.  Similar  transactions  must  be  shown* 

45.  Special  and  general  agents. 

46.  Termination  of  agency  secret. 

47.  "Want  of  ordinary  care." 


1.     APPL.IBD,     CITED,     COBTSTRUBD,     RB- 
FBRRBD  TO,  etc..  In:    Winans  vs.   Sierra  L. 


Co..  66  CaL  61,  64,  4  Pac.  Hep.  96S  (referred 
to);  Wisp  vs.  Hazard,  66  Cal.  459,  461,  6  Pac 
Rep.  91  (construed);  Quay  vs.  Presidio  &  F.  B. 
Co.,  82  Cal.  1,  6,  22  Pac  Rep.  926  (referred  to 
as  inapplicable);  Harris  vs.  San  Diesro  F.  Co., 
87  Cal.  626,  628,  86  Pac  Rep.  768  (cited);  Con- 
solidated Nat.  Bank  vs.  Pacific  Coast  S.  S.  Co., 
96  Cal.  1,  14,  29  Am.  St  Rep.  86,  30  Pac  Rep. 
96  (cited);  O'Brien  vs.  New  Zealand  Ins.  Co., 
108  CaL  227,  280,  41  Pac  Rep.  298  (cited); 
Donohoe  vs.  Trinity  C.  Q.  &  8.  M.  Co.,  118  CaL 
119,  123,  46  Pac  Rep.  269  (referred  to);  Curtin 
vs.  Inerle,  137  CaL  96,  100,  69  Pac  Rep.  836, 
1013  (cited);  Gallasrher  vs.  Equitable  G.  Lb  Co., 
141  CaL  699,  706,  76  Pac  Rep.  329  (cited); 
Dover  vs.  Pittsburgr  O.  Co.,  148  CaL  601,  604, 
77  Pac.  Rep.  406   (cited). 

9.  AGENTS  IN  GENERAIi,  as  distlnsTUlshed 
from  factors,  are  within  scope  of  this  section. 
^Wisp  vs.  Hazard,  66  CaL  469,  461,  6  Pac  Rep. 
91. 

8.  A  BELIEF  FOUNDED  ON  AGENT^S 
STATEMENT  Is  not  sufficient. — Harris  vs.  San 
Dlegro  F.  Co.,  87  CaL  626,  628,  26  Pac  Rep.  768. 

4.  ConntcrTallliis  evidence.  •—«  Belief  thait 
agrent  had  authority  to  purchase  eroods  as  aerent 
is  stronsrly  negratived  by  evidence  that  seller 
charered  them  to  asrent.---Gosliner  vs.  Grangers' 
Bank,  124  CaL  225,  227,  228,  66  Pac  Rep.  1029. 

5.  BURDEN  OF  PROOF  that  agrent  who  did 
not  have  actual  authority  had  ostensible  au- 
thority rests  upon  him  who  seeks  to  bind 
principal  by  his  acts. — See  O'Brien  vs.  New 
Zealand  Ins.  Co..  108  CaL  227,  230,  41  Pac 
Rep.  298. 

6.  Cosnate  section, — See  ante  1 2300  and 
note. 

7.  COMMON  LAlSir  DECLARED,  doctrine 
being  founded  on  general  elementary  rules.— 
Dover  vs.  Pittsburg:  O.  Co.,  143  CaL  501,  603, 
604,  77  Pac  Rep.  405. 

See  ante  i  2300  and  note  par.  8. 

Principal  eatoppcd  to  deny  anthorltr  of 
■sent. — See  note  by  Robert  Desty,  2  L>.  R.  A. 
808,   809,  824. 

Principal's  liability  for  agent's  vnanthorlacd 
act  Wltliln  aeope  of  antborlty. — See  note  22 
Am.  St.  Rep.  189,  190. 

&  CORPORATION'S  AGENTS  are  within 
doctrine. — Swinnerton  vs.  Arg'onaut  Lb  &  D. 
Co.,  112  Cal.  376,  379,  44  Pac.  Rep.  719.  See 
Winans  vs.  Sierra  Li,  Co.,  66  Cal.  61,  64,  4  Pac 
Rep.   691. 
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HOLDING  OUT  AS  AGBNT— KPFECTT. 


P>lT«  Dly  Pt.  IT. 


••    CreatloB  of 

note. 


asener* — See  ante  |  2807  and 


10.  DISOBBDIBSlf  CD  BY  AGBPTT  OF  PRIN- 
CIPAI/8  POSmVB  DIRBCTIONS  is  Imma- 
terial where  they  are  not  known  to  stranerer 
dealinfiT  with  him,  and  he  is  acting  within 
scope  of  ostensible  authority. — See  Mitchell  vs. 
Flnnell,  101  Cal.  614,  622.  36  Pac  Rep.  123. 

Duty  of  stranffer  dealing  with  asent  to  aa- 
ccrtala  extent  of  aseaey. — See  post  |  2334  and 
note. 

11.  BaVITABLB  PRUfCIPLICS  OF  BSTOP- 
PEL  IN  PAIS  are  foundation  of  doctrine  of 
ostensible  agency. — ^Donnelly  vs.  San  Francisco 
B.  Co.,  117  Cal.  417,  421.  49  Pac.  Rep.  669. 

12.  BaUIVOCAIi     AN8WBR     TO     IN^ITIRT 

of  stranger,  leaving  inference  that  agent  has 
authority,  will  clothe  him  with  ostensible 
power. — Pope  vs.  Armsby,  111  Cal.  169,  163,  164, 
48  Pac.  Rep.  689. 

18.  BSSBNTIAL  FBATURBS  OF  08TBN« 
SIBLB  AUTHORITY  are  that  party  dealing 
with  agent  must  believe  that  he  had  authority, 
and  such  belief  must  be  generated  by  some  act 
or  neglect  of  person  to  be  held. — Harris  va 
San  Diego  F.  Co.,  87  CaL  626,  628,  26  Pac  Rep. 
768;.  Rodgers  vs.  Peckham,  120  Cal.  288,  242, 
243,  62  Pac.  Rep.  488;  Nof singer  vs.  Goldman, 
122  Cal.  609,  616,  66  Pac.  Rep.  411. 

14.  Bvldeaeo  of  agcacy.  —  See  ante  1 2296 
and  note  pars.  11-84. 

15.  FRAUD  OF  AGBNT  productive  of  in- 
jury to  one  with  whom  he  deals  renders  liable 
him  who  places  It  In  power  of  agent  to  per- 
petrate such  fraud. — Schultz  vs.  McLean,  98 
Cal.  329,  867,  28  Pac.  Rep.  1063. 

16.  Non-dlselosnre  of  agency  to  one  with 
whom  agent  acts  fraudulently  In  his  own  be- 
half precludes  application  of  doctrine.— Mac- 
donald  va  Cool,  184  CaL  602,  604,  66  Pao.  Rep. 
727. 

17.  Hnsband  and  wife  as  agents  for  eaeh 
other. — See  ante  1 168  and  note  pars.   111-128. 

18.  Implied  and  necessary  anthoHty  of 
agent. — See  post  i  2319  and  note. 

19.  THB  INDICIA  OF  OIVNBRSHIP  CON- 
FBRRBD  UPON  ANOTHBR  may  amount  to 
ostensible  authority  to  deal  with  property.— 
See  Wright  vs.  Solomon,  19  Cal.  64,  79  Am.  Dec 
196. 

90.  INSTRUCTION  AS  TO  OSTEN8IBLB 
AGENCY  is  not  improper  when  express  agency 
of  some  kind  Is  shown,  but  question  is  as  to 
Its  extent. — Bibb  vs.  Bancroft  (Cal.  Oct.  30, 
1889).   22  Pac.  Rep.  484. 

Instruction  aa  to  scope  of  agency. — See  post 
I  2322  and  note  par.  6. 

21.  INSURANCE  AGENT  having  ostensible 
general  authority  to  solicit  applications,  etc., 
binds  his  principal  by  any  acts  or  contracts 
within  general  scope  of  his  apparent  author- 
ity, notwithstanding  excess  of  authority.^ 
Farnum  vs.  Phoenix  Ins.  Co.,  83  Cal.  246,  267, 
17  Am.  St.  Rep.  233,  28  Pac.  Rep.  869. 

22.  Mere    anthority   to   receive   applications, 

collect  money,  etc.,  gives  agent  neither  actual 
nor  ostensible  power  to  make  contracts  of  in- 
sttrance. — O'Brien  vs.  New  Zealand  Ins.  Co., 
108  Cal.   227.  230.  41  Pac.  Rep.   298. 


28.  INTRODUCTION  OF  PBRSON  TO  NOT- 
ART  AS  AGENT  by  one  who  1«  In  fact  agent 
gives  notary  same  right  to  act  upon  faith 
of  such  introduction  as  If  It  had  been  made  by 
principal. — Overacre  vs.  Blake,  88  CaL  77,  80, 
81,  22  Pac  Rep.  979. 

24.  KNOWLEDGE  —  Of  llndted  9»wers  of 
agent  on  part  of  one  who  deals  with  him 
precludes  application  of  doctrine  as  to  osten- 
sible authority. — Quay  vs.  Presidio  St  F.  R.  Co., 
83  CaL  1,  6,  22  Pac  Rep.  926. 


88.  Termination  of  agent's  anthority  knoi 
to  stranger  will  preclude  latter  from  dealing 
with  him  on  theory  that  he  Is  ostensible  agent. 
— See  Van  Dusen  vs.  Star  Q.  Miii.  Co.,  86  CaL 
671,  677,  96  Am.  Dec  209. 

98.  LETTER  SHOII^ING  AGENCT  Which 
does  not  show  any  other  than  that  expressed 
on  its  face  cannot  be  relied  upon  as  showing 
ostensible  agency  to  do  acts  other  than  those 
mentioned.  —  Rodgers  vs.  Peckham,  120  CaL 
288.  242.  248.  62  Pac.  Rep.  483. 

87*  Liability  of  prlnelpal  for  acts  done  nn* 
4er  ootcnslblo  authority* — See  post  |  2334  and 
note. 

a&     MANUFACrURB  AND  8ALB  OF  GOODS 

by  agent  being  authorized,  he  is  not  em- 
powered to  make  and  sell  goods  of  old  pattern 
which  principal  has  ceased  to  make  and  which 
could  be  produced  only  at  loss. — ^McCord  & 
B.  F.  Co.  va  WoUpert,  89  Cal.  271,  276,  26  Pac 
Rep.  969  (holding  agent  not  authorized  to 
manufacture  and  sell  goods  of  old  pattern). 
See  Merriam  vs.  De  Turk,  66  CaL  649,  6  Pac 
Rep.  426. 

28.  MAXIMS  APPLICABLE  to  ostensible 
agency  are  contained  In  ||  8616,  3619,  3643. — 
Dover  va  Pittsburg  O.  Co.,  148  CaL  601,  604, 
77  Pac  Rep.  405. 

See  post  11  8616,  8619,  8648. 

88.  MORTGAGE.— DeUvery  of  deed  Intend- 
ed  as  mortgage  may  be  made  by  agent  regard- 
less of  amount  to  be  secured  where  It  was  put 
into  his  hands  to  be  used  by  him  as  he  thought 
best  and  without  Inquiry  as  to  what  was  to  be 
done  with  It  and  without  limiting  him  to  any 
particular  amount. — Bull  va  Coe,  77  CaL  64, 
57,  68,  11  Am.  St.  Rep.  235,  18  Pac  Rep.  808. 

81.  PLEADING    OSTENSIBLE    AGENCY    Is 

not  incumbent  upon  plaintiff  who  relies  upon 
It.  because  party  is  not  bound  to  plead  estop- 
pel where  he  is  without  knowledge  that  his 
demand  must  ultimately  rest  upon  It. — Don- 
nelly va  San  Francisco  B.  Co.,  117  CaL  417, 
421,  422.  49  Pac.  Rep.  669.  See  Bibb  vs.  Ban- 
croft (CaL  Oct.  80,  1889),  22  Pac  Rep.  484; 
Blood  vs.  La  Serena  L.  &  W.  Co.,  113  CaL  22L 
41  Pac.  Rep.  1017,  46  Id.  252. 

82.  POSSESSION — Of  paper  by  principal  or 
his  agent  Is  circumstance  to  be  considered  in 
determining  question  of  authority  of  another 
to  act  as  agent  with  reference  to  It,  but  want 
of  possession  by  such  other  is  not  conclusive. 
— Qulnn  vs.  Dresbach,  76  CaL  169,  162,  7  Am. 
St.  Rep.  188.  16  Pac.  Rep.  768.  See  De  Ro  va 
Cordes,  4  Cal.  117,  119  (insurance  agent's  pos- 
session of  policy  after  Issuance):  Lumley  va 
Corbett,  18  CaL  494;  Hubback  vs.  Ross,  96  CaL 
426,  31  Pac  Rep.  368  (agent's  possession  of 
deed  sierned  by  grantor). 
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83.  Same — Blank  eoatraets  la  poaacaaloa  of 
•oUeltor  of  gSLS  contracts  tend  to  show  he  is 
ostensible  asent  of  sblb  company. — Gallagrher 
vs.  Equitable  G.  U  Co.,  141  CaL  699,  705.  76 
Pac.  Rep.  329. 

S4»  Im  poaaeaaloift  of  asent^  with  apparent 
authority  of  manager,  siven  by  one  having 
bill  of  sale,  such  agent  has  same  authority  as 
principal. — See  Rothschild  YS.  Swope,  116  Cal. 
670,  680.  48  Pac.  Hep.  911. 

35.  Preaiunptloa  arlalns  flrom  delevatloa  of 
ostensible  antliorltr*  —  See  Code  Civ.  Proc 
1 1962  subd.  3  and  note. 

36.  PRIOR  ACTS  OF  AGENT  consistent 
with  existence  of  agency  to  do  act  In  question 
Justify  those  dealing  with  him  in  believing 
that  he  has  authority. — Buckley  vs.  Silverberg, 
118  Cal.  673,  679,  45  Pac  Rep.  804.  See  Stanton 
vs.  French,  83  CaL  194,  196,  28  Pac  Rep.  855; 
Bergtholdt  vs.  Porter.  114  CaL  681,  689.  46 
Pac.  Rep.  738.  presumption  arising  from  Bank 
of  Uklah  vs.  Mohr,  130  CaL  268,  269.  62  Pac. 
Rep.  511;  Curtin  va  Ingle.  187  CaL  96,  100,  69 
Pac  Rep.  836,  1013;  Union  Pav.  &  C.  Co.  va 
Mowry  (CaL  Sept.  17,  1902),  70  Pac  Rep.  81, 
S2:  Durfee  vs.  Seale.  139  CaL  603.  606,  78  Pac 
Rep.   435. 

87.     Recognition   of  single   net   of  agents   If 

sufficiently  unequivocal,  is  sufficient  to  confer 
ostensible  authority. — Quinn  vs.  Dresbach.  75 
CaL  159,  161,  7  Am.  St  Rep.  188,  16  Pac.  Rep. 
762  (payment).  See  Robinson  vs.  Nevada 
Bank,  81  CaL  106,  109,  22  Pac  Rep.  478. 

38.  Snperlntcndcnt  or  mnnagcr  who  is  al- 
lowed to  purchase  supplies  is  given  ostensible 
authority  to  make  further  purchases  of  simi- 
lar nature. — Heald  va  Hendy.  89  CaL  632,  634, 
635,  27  Pac.  Rep.  67;  Goes  vs.  Helblng.  77  CaL 
190,  19  Pac.  Rep.  277  (purchase  of  pump  by 
manager  of  waterworks  authorized). 

39.  <^tJESTION  OF  FACT  AS  TO  OSTENSI- 
BLE AUTHORITY  when  evidence  is  conflicting 
and  finding  of  Jury  or  trial  court  not  dis- 
turbed on  appeal. — See  Robinson  vs.  Nevada 
Bank,  81  CaL  106,  22  Pac  Rep.  478;  Nofsinger 


vs.  Goldman.  122  C^L  609.  616,  65  Pac  Rep. 
425. 

40.  Ratlflcatlon  of  agent's  acts. — See  ante 
I  2310  and  note 

41.  RECEIPT  FOR  MONET  PAID.~Bank 
anthorlsed  to  receive  money  in  payment  of 
damages  has  authority  to  receipt  therefor. — 
Scammon  va  Wells.  84  CaL  811,  814,  24  Pac 
Rep.   284. 

4S.  Bookkeeper  and  ehlef  clerk  has  osten- 
sible authority  to  execute  receipt  for  money. — 
Comptolr  d'Bscompte  vs.  Dresbach,  78  CaL  16, 
27.   20   Pac.   Rep.   28. 

48.     REPUDIATION   OF  ASSUMED  AGENCY 

by  one  in  whose  behalf  act  is  done  is  neces- 
sary, otherwise  if  he  is  chargeable  with 
knowledge  he  will  be  guilty  of  negligence.— 
Quinn  vs.  Dresbach,  76  Cal.  159,  162,  7  Am.  St. 
Rep.  188,  16  Pac  Rep.  762;  Buckley  vs.  Sil- 
verberg.  118  CaL  678,  679.  46  Pac  Rep.  804. 

44.  SIMII.AR  TRANSACTION  MUST  BE 
SHOIVN  by  him  who  relies  upon  ostensible 
authority  of  agent  to  have  been  authorized  by 
principal,  and  he  must  show  at  least  one 
specific  instance. — Robinson  vs.  Nevada  Bank, 
tl  CaL  i06.  109,  22  Pac  Rep.  478;  Consolidated 
Nat.  Bank  vs.  Pacific  Ck>ast  S.  S.  Co.,  96  CaL 
1,  14,  16.  29  Am.  St.  Rep.  86,  80  Pac  Rep.  96. 

45.  Special  and  general  agents. — See  ante 
12297  and  note. 

40.  TERMINATION  OF  AGENCY  SECRET- 
LY under  circumstances  designed  to  trans- 
form agent  into  principal,  without  any  knowl- 
edge or  means  of  knowledge  of  changed 
conditions  afforded  to  those  who  haVe  dealt 
with  him,  results  in  his  becoming  ostensible 
agent. — ^Donnelly  va  San  Francisco  B.  Co.,  117 
CaL  417,  421,  49  Pac.  Rep.  669;  Swinnerton 
vs.  Argonaut  L.  A  D.  Co.,  112  CaL  876,  379.  44 
Pac  Rep.  719. 

47.  ''WANT  OF  ORDINARY  CARE''  is  fail- 
ure to  do  what  reasonable  and  prudent  person 
would  ordinarily  have  done  under  same  cir- 
cumstances.— Malic  vs.  Fox  (CaL  June  9.  1893), 
33  Pac.  Rep.  441.  444. 


§2318.  AOENT'S  AUTHOBITY  AS  TO  PERSONS  HA  VINO  NOTICE  OF 
BESTRICTIONS  UPON  IT.  Every  agent  has  actually  such  authority  as  is  defined 
by  this  title,  unless  specially  deprived  thereof  by  his  principal,  and  has  even  then 
such  authority  ostensibly,  except  as  to  persons  who  have  actual  or  constructive 
notice  of  the  restriction  upon  his  authority. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  conatrued,  referred  to,  etc 

2.  Approval  of  principal  required, 

3.  "As  per  agreement." 

4.  Common  law  declared. 

5.  Duty  to  make  inquiry. 

6.  Question  of  fact. 

1.  APPLIED,  ClTBDy  COXSTRUED,  RB- 
FEIRRED  TO,  etc..  In:  Lane  vs.  Turner,  114 
Cal.  396,  399.  46  Pac.  Rep.  290  (cited);  Curtin 
vs.  Ingle.  137  Cal.  96,  100,  69  Pac  Rep.  836. 
1013  (referred  to). 

9.  APPROYAL  OF  PRIIirCIPAL  being  stipu- 
lated for  in  power  of  attorney  which  is  re- 


corded, deed  without  such  approval  is  void. — 
Alcorn  vs.  Buschke,  133  CaL  655,  668,  66  Pac. 
Rep.    16. 

8.  ''AS  PER  /  GRBEBIENT,''  being  con- 
tained In  directions  to  supply  agent  with  goods, 
notice  of  limitation  upon  agent's  authority  is 
given. — Lane  vs.  Turner,  114  Cal.  896,  399,  46 
Pac.  Rep.  290. 

4.  COMMON  LAlSir  DECLARED,  principle 
being  elementary. — Davidson  vs.  Dallas,  8  Cal. 
227,  245;  Blum  vs.  Robertson,  24  Cal.  127,  140. 

Letter  showtaff  mgeney* — See  ante  18817  and 
note  par.  1^ 
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Hotloe  of  asMit^  avtborlty. — S«e  not«  26 
Am.  St.  Rep.  82S. 

PiiTste  reaUrtcUa—  on  aseat's  avikortty  not 
to  aJTeet  third  pcrBoas, — See  note  by  Robert 
Desty,  2  U  R.  A.  828,  824. 

Silence  of  aseat  as  to  IlniltatloBa  oa  an- 
thorlty. — See  post  I  2322  and  note  par.  8. 

Special  aad  scaeral  areata. — See  ante  9  2297 
and  note. 

8.     DUTY  TO  MAKB  UiiiVTBY  aa  to  agency 


and  scope  of  authority  of  assumed  asent  of 
married   woman   Is   Incumbent   upon   stranger 
who   deals   with   him. — Brown   ys.   Rouse,    104 
Cal.  672,  676,  88  Pac.  Rep.  507. 
See  post  12884  and  note  par.  6. 

«.  dUBSTION  OF  FACT  where  evidence  Is 
oonfllctlnflT  as  to  knowledge  of  restrictions 
upon  authority,  and  findlner  of  court  or  jury 
not  disturbed  on  appeal. — Lane  vs.  Turner,  114 
Cal.  896,  899,  46  Paa  Rep.  290. 


§2319.    AOENT'S   NEOESSABY   AIITH0BIT7.    An  agent  has  authority; 

1.  To  do  everything  necessary  or  proper  and  usual,  in  the  ordinary  course  of 
business,  for  effecting  the  purpose  of  his  agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact,  not  including  the 
terms  of  his  authority,  but  upon  which  his  right  to  use  his  authority  depends,  and 
the  truth  of  which  cannot  be  determined  by  the  use  of  reasonable  diligence  on  the 
part  of  the  person  to  whom  the  representation  is  made. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  ete. 

2.  Abandonment  of  contract. 
8, 4.  Alteration  of  contract. 

5.  Approval  of  principal  required. 

6.  Assignment  of  claim. 

7.  Auctioneer's  anthoritj. 

8.  Bonds  required  in  prosecntion  of  action. 

9.  Borrowing  money. 

10.  Caring  for  property. 

11.  Certificate  of  partnership  may  be  signed 

by  agent. 

12, 13.  Common    law    declared  -*  Commissioners' 
note. 

14, 15.  Construction  of  power  of  attorney. 
16.  Control  over  action. 

17-19.  Corporation's    agents  —  By-laws  —  Secre- 
tary. 

20.  Dedication  of  land  to  public  use. 

21.  Delegation  of  authority. 

22.  Discretionary  power  given  agent. 

23.  Disobedience  by  agent  of  positive  diree* 

tions. 

24.  Ejection  of  trespasser  from  train — Con- 

ductor's authority. 
25, 26.  Employment — Of  broker — Of  physician, 

27.  Evidence  of  agency. 

28.  Express  authority  to  sign  receipt. 

29.  Factor's  authority. 

80.  Finding  that  agent  contracted  in  his  own 

behalf. 

81.  Foreman  or  manager — General  authority 

of. 
82, 33.  Gift    or   sale  without   consideration   not 
authorized  by  power  to  sell. 
84.  Instruction  as  to  agency. 
85,  36.  Insurance  agents — Authority  of. 
37.  Lease  in  contravention  of  authority. 

88.  Matters  in  which  principal  is  jointly  in- 

terested with  others. 

89.  Measure  of  agent's  authority. 

40.  Mortgage  of  property. 

41.  Ostensible  authority  of  agents. 

42,43.  Partition  —  Establishment    of    boundary 
line. 

44-48.  Payment — ^Authority    to    make    and    re- 
ceive— Medium    of   payment — ^Presump- 
tions. 
49.  Place  of  operations  limited. 


50, 51.  Pledge  or  hypothecation. 

52.  Presumption    as    to    acts    done    within 

scope  of  authority. 

53.  Promise  to  pay  one  other  than  seller. 

54.  Promissory  note — ^Autiiority  to  make. 
55-57.  Purchases — ^Authority  to  make. 

58.  Ratification  of  agent's  act. 

59.  Belease  of  mortgage. 

60-62.  Bepresentations  made  by  agent — ^Fraud. 
63-73.  Sales — ^Authority  to  make — Powers  con- 
strued. 

74.  Shipment  of  goods. 

75.  Special  and  general  agents. 

76.  Subject-matter   of   agency   must   be   re- 

garded. 

77.  Telegraph  messages,  transmission  of. 

78.  Termination  of  agency. 

79.  Tortious  dealing  with  property. 

80.  Usual  course  of  business  criterion. 

81.  Vocation  of  agent  immaterial. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE* 
PERRED  TOy  etc.,  in:  Hayes  vs.  Campbell.  6S 
Cal.  421,  424,  36  Am.  Rep.  48  (applied);  Hoa- 
kins  vs.  Swain,  61  CaL  838,  841  (construed 
and  applied);  Hlbernia  Sav.  &  Ia  Soo.  v8» 
Moore,  68  Cal.  166,  162,  8  Pac.  Rep.  824  (ap- 
plied); Qulnn  vs.  Dresbach,  76  Cal.  169,  162^ 
7  Am.  St.  Hep.  138,  16  Pao.  Rep.  762  (applied); 
Harris  V9.  San  Dlegro  F.  Co.,  87  Cal.  626,  629, 
26  Pac.  Rep.  768  (construed);  Consolidated 
Nat.  Bank  vs.  Paciflo  Coast  S.  S.  Co.,  96  Cal. 
1,  12,  29  Am.  St.  Rep.  86,  80  Pao.  Rep.  96  (con- 
strued); McCormlck  vs.  Stockton  &  T.  C.  R 
Co.,  180  Cal.  100,  104,  62  Pac  Rep.  267  (ap- 
plied); Curtin  vs.  Ingrle,  187  Cal.  96,  100,  69 
Pac.  Rep.  836,  1018   (cited). 

2.  ABANDON^MENT       OF       CONTRACT       Is 

Within  power  of  one  who  has  general  author- 
ity to  make  such  contracts. — Snodgrrass  vs.- 
Parks,  79  Cal.  66,  60,  21  Pac  Rep.  429. 

8.     ALTERATION    OF   BUILDING    PLANS   is 

within  scope  of  authority  to  represent  prin- 
cipal's interest  in  property  and  to  attend  to 
matters  relatlnsr  to  improvement  thereof. — 
HastinsTB  vs.  Halleck,  18  Cal.  208,  209,  210. 

4.  ALTERATION  OF  CONTRACT  made  by 
ag'ent  is  within  his  authority  where   contract 
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changed  Is  in  furtherance  of  matters  contem- 
plated by  agrency. — ^Western  Qranlte  &  M.  Co. 
vs.  Souc,  110  Cal.  481,  433,  42  Pac.  Rep.  913. 

S.  Approval  of  priaeipal  reqvlred. — See  ante 
I  2318  note  par.  2. 

«.  ASSIGXMENT  OF  CLAIM  Is  not  author- 
ized under  power  to  brlnsr  suit,  etc. — ^Dlngley 
vs.  McDonald,  124  CaL  682,  686,  57  Pac.  Rep. 
574:  Riffby  vs.  Lowe,  125  CaL  618,  614,  68 
Pac.  Rep.  153.  See  Malloye  vs.  Coubrou^rh,  96 
Cal.  649,  31  Pac.  Rep.  622. 

7*  Anetloaecr's  antliovlty* — See  post  Sfi8868, 
2368  and  notes. 

&  BONDS  RBMIVIIUBD  IN  PROSBOUTIOlf 
OF  ACTION  may  be  executed  under  authority 
to  recover  debt. — Davidson  vsl  Dallas,  8  CaL 
227,  251    (indemnity  bond). 

See  par.  16  this  note. 

91.  BORROWING  MONBT  l8  not  within 
scope  of  authority  of  asrent  who  is  authorized 
to  expend  money  collected  from  rents. — Beck- 
man  vs.  Wilson,  61  CaL  886,  886.  See  Hibernia 
Sav.  A  L.  Soe.  vs.  Moore,  68  CaL  166,  162,  8 
Pac.  Rep.  824  (borrowing  for  use  of  agrent); 
Consolidated  Nat.  Bank  vs.  Pacific  Coast  8. 
&  Co.,  95  CaL  1,  12,  29  Am.  St  Rep.  86,  80 
Pac  Rep.  96  (borrowing  unnecessarily). 

10.  CARING  FOR  FROPBRTY  does  not 
include  rebulldlngr  improvements  destroyed  by 
fire,  or  making  other  permanent  improvements, 
hut  only  making:  such  repairs  as  are  necessary 
to  protect  property  from  ordinary  wear  and 
tear. — Beckman  vs.  Wilson,  61  CaL  835,  336. 

11.  CERTIF1C4TB  OF  PARTNERSHIP  MAT 
BBS  SIGNED  BY  AGENT,  in  order  to  comply 
with  SS  2466,  2468,  where  he  has  power  to 
commence  and  prosecute  suits,  and  to  execute 
and  acknowledge  all  Instruments,  or  power  to 
•effectuate  all  or  any  of  the  premises,  or  any 
other  matter  or  thins:  appertaining:  or  be- 
longrin?  to  the  principal. — Goldtree  vs.  Swin- 
ford,   74  Cal.  686,   589,  16  Pac  Rep.   493. 

19.  COMMON  liAW  DECIjAREDi  this  sec- 
tion belner  "embodiment  of  well-established 
principle  of  common  law,  which  has  been 
called  'foundation  of  law  of  ag:ency.' " — Qulnn 
vs.  Dresbach,  75  CaL  159,  162,  7  Am.  St  Rep. 
138,  16  Pac.  Rep.  762. 

Aothority  of  asent. — See  note  by  Robert 
Desty.  2  L.  R.  A.   808. 

18.  Commissioners'  note  cites  under  subd. 
2  of  this  section,  De  Ro  vs.  Cordes,  4  CaL 
117;  Washburn  vs.  Alden,  5  CaL  463;  Mudg:ett 
vs.  Day.  12  Cal.  139;  Garfield  vs.  Knigrhts  F.  & 
T.  M.  W.  Co..  14  CaL  35;  Taylor  vs.  Robinson, 
14  CaL  396;  Lumley  vs.  Corbett,  18  CaL  494; 
Shaver  vs.  Ocean  Mln.  Co.,  21  CaL  46;  Neely 
vs.  Naglee.  23  CaL  152;  Blum  vs.  Robertson, 
24  Cal.  127;  Herron  vs.  Hughes,  26  CaL  555; 
Farmers  &  M.  Bank  vs.  Butchers  &  D.  Bank, 
16  N.  T.  125.  69  Am.  Dec.  678;  Griswold  vs. 
Haven,  26  N.  Y.  695,  82  Am.  Dec.  88«r  •'^-^nhangro 
Bank  vs.  Monteath,  26  N.  Y.  506;  North  River 
Bank  vs.  Aymar.   8  Hill    (N.   Y.)   263. 

14.  CONSTRUCTION  OF  POWER  OF  AT- 
TORNEYy  like  that  of  any  other  instrument, 
must  be  according:  to  natural  import  of  Its 
lang:uag:e,  and  it  must  not  be  extended  by  im- 
plication   beyond    natural    and    ordinary    sig:- 


nlficance  of  terms  employed. — Golinsky  vs. 
Allison,  114  CaL  458,  459,  460,  46  Pac.  Rep. 
295.  See  Sullivan  vs.  Davis.  4  CaL  291;  John- 
ston vs.  Wright,  6  CaL  378,  375;  Billlng:s  vs. 
Morrow,  7  CaL  171,  68  Am.  Dec.  235;  Blum 
vs.  Robertson,  24  CaL   127. 

IS.  Narrow  construction  not  clven  Instrv- 
menty  and  ag:ent  is  not  necessarily  confined 
to  those  acts  alone  which  are  authorized  by 
bare  words  contained  in  instrument. — Goldtree 
vs.  Swinford,  74  CaL  686,  689,  16  Pac.  Rep.  493. 

It.  CONTROIi  OVER  ACTION  iS  ffiven  by 
authority  to  bring:  it — Dlng:ley  vs.  McDonald, 
124  CaL  682.  686.  67  Pao.  Rep.  674. 

See  par.  8  this  note. 

17.  CORPORATION'S  AGENTS  are  Within 
same  g:eneral  rule. — ^Marks  vs.  Welnstock,  121 
CaL  68,  64,  58  Pac.  Rep.  862.  See  Blen  vs. 
Bear  River  &  A.  W.  &  M.  Co.,  20  CaL  602, 
81  AnL  Dec.  182;  Gashwiler  vs.  Willis,  33  CaL 
11,  91  Am.  Dea  607;  Southern  California  C 
Assoa  vs.  Bustamente,  62  CaL  Ibi;  Pauly  vs. 
Pauly,  107  Cal.  8,  48  Am.  St.  Rep.  98,  40  Pac 
Rep.  29;  Barney  vs.  Pforr,  117  Cal.  66,  68,  48 
Pac.  Rep.  987. 

18.  By-laws  of  corporation  measure  his 
powers,  fix  his  duties,  and  define  his  responsi- 
bilities where  they  are  prescribed  in  by-laws 
which  are  known  to  him. — San  Pedro  Im  Co. 
vs.  Reynolds,  121  CaL  74,  79,  82,  68  Pac.  Rep. 
410.  See  Humboldt  Sav.  &  Lb  Soc.  vs.  Wenner- 
hold,  81  CaL  628.  22  Paa  Rep.  920. 

19).  Secretary  of  eorporatloa  has  no  author- 
ity by  virtue  of  his  office  to  file  affidavit  in 
action  ag:ainst  such  corporation  and  therein 
to  admit,  deny,  or  alleg:e  facts. — Marks  vs. 
Welnstock,  121  CaL  63,  64,  64  Pac.  Rep.  362. 

20.     DEDICATION     OF    LAND    TO    Pl/BLIC 

USE  is  not  within  authority  of  one  author- 
ised to  reclaim  land. — California  N.  &  I.  Co. 
vs.  Union  T.  Co..  126  CaL  488,  441,  68  Pac.  Rep. 
936,  46  Jm  R.  a.  825. 

91.  Delesatloa  of  avthorlty.  — -  See  post 
SS  2349-2361    and    notes. 

22.  DISCRETIONARY  POWER  GIVEN 
AGElfTy  necessarily  his  authority  Is  very 
larg:e.— Allln  vs.  Williams.  97  CaL  408,  407,  81 
Pac.  Rep.  441.  See  Davidson  vs.  Dallas,  8  CaL 
227,  251. 

23.  DIsobedlenee  by  asent  of  ptwltlve  di- 
rections.— See  ante  $2317   and  note  par.   10. 

24.  EJECTION  OF  TRESPASSER  FROM 
TRAIN  is  within  scope  of  cond]ictor*s  g:eneral 
authority. — KUne  vs.  Central  Pac.  R.  Co.,  87 
CaL  400,  408,  99  Am.  Dec.  282. 

2B.  EMPLOYMENT— Of  broker  at  hig:h 
price  is  not  within  authority  to  find  contractor 
to  build  flume. — Harris  vs.  San  Diego  F.  Co., 
87  CaL  626,  629.   26  Pac.  Rep.  758. 

20.     Of   pbyslciaa   for   Injured    co-laborer    is 

not  within  scope  of  authority  of  one  who  is 
working:  for  corporation  in  a  subordinate  ca- 
pacity.— See  Deane  vs.  Gray  Broa  A.  S  P. 
Co.,   109  CaL   433,  42  Pac  Rep.   443. 

Aatborlty  of  aa:ent  or  representative  to  cm* 
ploy  medical  services  for  employee  or  other 
tbird  person^ — See  monog:raphic  note  by  Irwin 
Taylor,  20  U  R.  A.  695-698. 
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87.  BrMeaee  of  um^mer^ — S«6  ante  |219S 
and  note  i>are.  11-84. 

28.  KXPRB8S  AVTHORITT  TO  SIGN  RB- 
CUIPT  Where  power  la  given  to  collect  moner 
is  Incidental  to  such  latter  authority. — ^In  re 
Estate  Watkins,  121  CaL  327,  828,  68  Pac  Rep. 
702. 

As  to  ostensible  autkorltT-  to  give  reeelpt 
for  moaeTf  see  ante  1 3217  and  note  pars.  41,  ^z. 

29.  Factor's  anthorlty* — See  post  H  2368- 
2869   and   notes. 

80.  FlNDUrO  THAT  AOBIVT  CONTRACTED 
IN  HIS  OWN  BEHALF  necessarily  includes 
that  he  did  not  contract  as  agent  for  princi- 
pal.— ^Bank  of  Tehama  Co.  vs.  Crumley,  74  CaL 
461,  462,  16  Pac.  Rep.  207. 

31.  FOREHAN  OR  MANAGER  In  absence 
of  evidence  to  contrary  has  g^eneral  superin- 
tendence of  other  employees  and  general  over* 
sight  and  care  of  property. — Paige  vs.  Aklns, 
112  Cal.  401,  405,  44  Pac.  Rep.  666. 

For  lIlnstratloBS  of  powers  of  foreme% 
managers^  and  anpertntendents,  see  pars.  45, 
61,  68,  67,  72,  78  this  note. 

82.  GIFT  OR  SALE  WITHOUT  CONSIDER- 
ATION is  not  authorized  by  power  to  selU— 
Alcorn  vs.  Buschke,  133  Cal.  666,  667,  66  Paa 
Rep.  16.  See  Billings  vs.  Morrow,  7  Cal.  171, 
68  Am.  Dec  286;  Dupont  vs.  Wertheman,  10 
CaL  364,  868;  Mott  vs.  Smith.  16  Cal.  633,  663, 
667;  Randall  vs.  Duff,  79  Cal.  116,  126,  19  Pac. 
Rep.  632,  21  Id.  610,  8  U  R.  A.  764;  Winters 
vs.  McMillan,  87  Cal.  266,  262,  28  Am.  St.  Hep. 
243,  26  Pac.  Rep.  407;  Hawxhurst  vs.  Rathgeb, 
119  Cal.  631,  683,  684,  68  Am.  St  Rep.  142,  61 
Pac.  Rep.  846. 

83.  Compares  Frink  vs.  Roe,  70  Cal.  296, 
312,  11  Pac.  Rep.  820  (containing  dictum,  which 
was  overruled  in  Alcorn  vs.  Buschke,  188  CaL 
666,  667,  66  Pac  Rep.  16). 

84.  INSTRUCTION  AS  TO  AGENCY  must 
be  properly  conflned  to  a  capacity  in  which 
agent  was  acting  and  limitations  upon  his 
agency. — ^Mabb  va  Stewart,  183  Cal.  666,  666, 
66  Pac  Rep.  1086. 

85.  INSURANCE  AGENT— Anthoritr  to  col- 
lect In  ease  of  loss  is  given  where  he  retains 
policy. — De  Ro  vs.   Cordes,  4  CaL  117,  119. 

86.  Contract  of  Insvrance  is  not  within  au- 
thority to  receive  proposals  for  insurance,  fix 
rate  of  premium  and  receive  money  for  poli- 
cies.— O'Brien  vs.  New  Zealand  Ins.  Co.,  108 
CaL  227,  229,  41  Pac  Rep.  298.  See  Stewart 
vs.  Helvetia  S.  F.  Ina  Co.,  102  CaL  218,  36 
Pac  Rep.  410. 

87.  LEASE  IN  CONTRAVENTION  OF  AU- 
THORITY is  made  where  one  is  authorized  to 
let  tract  for  one  year  and  instead  he  leases 
portion  only  for  term  exceeding  one  year. — 
Borderre  vs.  Den,  106  CaL  694,  600,  39  Pac 
Rep.   946. 

88.  Matters  In  whleb  principal  Is  Jointly 
Interested  with  others. — See  ante  9  2297  and 
note  par.  8. 

88.    Measure  of  agents  avthorlty. — See  ante 

I  2818  and  note. 

40.  MORTGAGE  OF  PROPERTY  not  au- 
thorized   by    power    to    sell    and    transfer.— 


Hawxhurst  ts.  Rathgeb.  119  CaL  881,  888,  SS4. 
68  Am.  St  Rep.  142,  61  Pac  Rep.  846.  See 
Brown  vs.  Rouse,  93  CaL  887,  28  Pac  Rep. 
1044;  Golinsky  va.  Allison,  114  CaL  468.  460, 
46  Pac  Rep.  295. 

Avthorlty  of  agent  as  to  amonnt  of  Ioan«— 
See  ante  |2817  and  note  par.  80. 

41.     Ostensible     anthortty     of     agents.^ — See 

ante  §12300,  2317  and  notes. 

4M,  PARTITION  OF  I.AND  not  authorized 
under  power  to  sell  and  to  do  what  is  neces- 
sary to  carry  power  into  execution. — ^Borel  ts. 
Rollins.  80  CaL   408,  409. 

48.     Establishment     of     bovndary     line     not 

w^ithin  scope  of  authority  to  superintend  and 
lease  land  so  as  to  bind  principal  as  against 
adjoining  landowner.— O'Hara  vs.  O'Brien,  107 
Cal.  809,  816.  40  Pac  Rep.  423. 

44.     PAYMENT— Avthorlty   to    make    is    not 

to  be  assumed  from  authority  to  make  loan. — 
Ballard  vs.  Nye,  188  CaL  688,  696,  72  Pac.  Rep. 
156. 

46.  General  snperlntendent  and  manager  of 

business  has  ostensible  authority  to  receive 
payment — Hoskins  va  Swain,  61  CaL  338,  341. 

48.     Medium    of    payment    moat    be    money 

where  only  authority  is  to  receive  payment. — 
Stetson  vs.  Brlggs,  114  Cal.  611,  614,  46  Pac. 
Rep.  608  (collection  of  rent).  See  Mudgett  vs. 
Day,  12  CaL  189;  Taylor  va  Robinson.  14  CaL 
896,  899. 

47.  Same— PronUssory   note    may    be    taken 

under  general  authority  given  by  principal  to 
make  settlement  and  to  get  what  can  be 
obtained.— Mitchell  va  Flnnell,  101  CaL  614, 
622,  86  Pac  Rep.  128. 

48.  Presumption  that  payment  vras  made 
with  principal's  funds  is  indulged  where 
agency  is  shown  and  fact  that  agent  had 
funds  of  principal. — De  Mallagh  vs.  De  Mal- 
lagh,  77  Cal.  126,  128,  19  Pac.  Rep.   256. 

48.     PLACE     OF      OPERATIONS      LIMITED^ 

agent  has  no  authority  to  act  elsewhere. — 
Johnson  va  Pacific  Mall  S.  S.  Co.,  6  Cal.  407. 
408. 

60.  PLEDGE   OR  HYPOTHECATION   is   not 

authorized  by  power  to  transfer  and  to  sell 
and  transfer. — Hawxhurst  vs.  Rathgeb,  119 
CaL  631,  583,  684.  63  Am.  St.  Rep.  142,  61  Pac 
Rep.  846.     See  Glldden  vs.  Lucas.   7  Cal.  26. 

61.  General  superintendent  of  foundry  has 
authority  to  pledge  account  as  security  for 
money  borrowed  for  use  of  foundry. — ^Hoskins 
vs.  Swain,  61   CaL  838,  841. 

62.  PRESUMPTION  AS  TO  ACTS  DONE 
WITHIN  SCOPE  OF  AUTHORITY  is,  as  be- 
tween principal  and  agent,  that  they  are  done 
as  agent  and  not  in  another  capacity. — Paige 
vs.  Akins,  112  CaL  401,  406,  44  Pac.  Rep.  666. 

63.  PROMISE  TO  FAY  TO  ONE  OTHER 
THAN  SELLER  made  by  general  agent  of 
corporation  upon  making  purchase  is  within 
his  authority. — ^Tevis  vs.  Savage,  130  Cal.  411, 
416,  62  Pac  Hep.  611. 

64.  PROMISSORY  NOTE  NOT  AUTHOR- 
IZED to  be  given  In  name  of  principal  by 
authority  to  preserve  and  manage  property. — 
Golinsky  vs.  Allison,  114  CaL  458.  460,  46  Pac 
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Rep.    296;   McCormlck   ▼«.    Stockton   A   T.    C 
R.  Co.,  130  CaL  100,  108,  104,  62  Pao.  Rep.  867  ^ 
(president  of  corporation  authorized).  ^s 

05.  purchase; — For  pvvpoee  of  eeenrlns 
elalniy  of  debtor's  property,  la  not  within  au- 
thority to  collect  clalm.^Taylor  ▼■•  Robinson* 
14  Cal.  896,  899.    . 

B6L     Submission    of    prieo    to    arbitration    Is 

not  within  authority  of  one  authorized  to  pur- 
chase land. — Talmadfire  vs.  Arrowhead  R.  Co-t 
101  CaL  867,  871,  86  Paa  Rep.  1000. 

67.  Superintendent  of  aftlne,  regardless  of 
ostensible  asrency  or  express  authority,  has, 
by  virtue  of  his  position,  authority  to  purchase 
supplies  which  are  absolutely  necessary  for 
boarding-house  managed  in  connection  with 
mine. — ^Heald  vs.  Hendy,  89  Cal.  632,  636,  27 
Pac  Rep.  67.  See  Jones  vs.  Clark,  42  CaL 
180;  Stuart  vs.  Adams,  89  CaL  367,  26  Pac 
Rep.   970. 

08.  RATIFICATION  OF  AGEIfT*S  ACT  is 
within  scope  of  one  haying:  power  to  transact 
any  and  all  business  for  another. — Market  St. 
R.  Co.  vs.  Hellman,  109  CaL  671,  691,  42  Pac. 
Rep.   226. 

An  to  ratlflcatlon^  see  ante  S  2310  and  note. 

691  RBIiBASBS  OF  MORTGAGK  "for  forty 
thousand  dollars/'  being:  empowered,  and 
words  quoted  belns  merely  descriptive,  It  is 
not  Intended  that  payment  of  that  amount 
shall  be  condition  of  execution  of  release. — 
Adams  vs.  Hopkins,  144  CaL  19,  36,  77  Pao. 
Rep.   712. 

60.  Representations  made  by  asent  in  ob- 
taining: settlement  from  another  In  behalf  of 
principal  are  within  scope  of  his  authority  to 
eftect  settlement. — ^Mitchell  vs.  Flnnell,  101 
CaL  614,  622,  36  Pac  Rep.  123;  Neely  vs.  Nag:- 
lee.  23  CaL  162,  166.  See  Bank  vs.  Western 
U.  TeL  Co.,  52  CaL  280;  Hubback  vs.  Ross, 
96  CaL  426,  81  Pac.  Rep.  363. 

Admissions  of  a«enta  as  evidence  against 
principal. — See  note  68  Am.  Dec.  773-778. 

61«  Frandnlent  representations  made  by 
asent  are  bindlngr  upon  principal. — Riser  vs. 
Walton.   78  CaL   490,   492.   21  Pac.  Rep.   862. 

As  to  frandnlent  representations  as  to  anan- 
tlty  of  land  sold^  see  post  i  2324  and  note. 

82.  Safety  of  leased  premises  cannot  be 
represented  by  one  who  is  merely  ag:ent  of 
lessor  to  make  repairs. — Daley  vs.  Quick,  99 
CaL   179,  186,  88  Pac  Rep.   869. 

88.  SAIiBS. — After-acqnlred  property  Is  not 
within  power  of  attorney  to  sell  land  owned 
by  principal  at  time  of  execution  of  power.— 
See  Turner  vs.  McDonald,  76  CaL  177,  180,  181, 
9  Am.  St.  Rep.  189.  18  Pac.  Rep.  262. 

Authority  of  asent  maklns. — See  post  H  2828- 
2826  and  notes. 

Extent  of  aottaorlty  conferred  upon  travel- 
Ins  salesman. — See  monographic  note  by  S.  C. 
Bennett.  18  L.  R.  A.  663-667. 

I.lmltatlon  of  power  of  attorney  to  property 
then  owned  by  principal. — See  note  86  Am.  St. 
Rep.  698-096. 

Sales  of  real  estate — ^Authority  of  aarents^ — 
See  note  13  Am.  St.  Rep.  112. 

Validity  of  deed  under  po-vrer  of  attomeyr— • 
See  note  81  Am.  Dec  776-778. 


84i  Deed  to  land  Is  authorized  under  gen- 
eral power  to  make  and  execute  conveyances. 
—Hunter  vs.  WaUon,  12  CaL  868,  876,  877,  78 
Am.  Dec   643. 

88.  SAUS—KBIPIiOYMBNT  TO  PRBPARB 
GOODS  FOR  SAXiB  does  not  include  authority 
to  selL — ^Peterson  Bros.  vs.  Mineral  King:  F. 
Co.,  140  CaL   624,  629,  630,  74  Pac  Rep.  162. 

88.  Sxecutlon  of  contract  to  convey  is  not 
within  scope  of  employment  "to  sell  land." — 
Armstrong  vs.  Lowe,  76  CaL  616,  617,  18  Pac. 
Rep.  768;  Oullahan  vs.  Baldwin.  100  CaL  648. 
653,  86  Pac  Rep.  310.  See  McNeil  vs.  Shirley, 
83  CaL  202,  206;  DufCy  vs.  Hobson,  40  CaL  240. 
244,  246,  6  Am.  St.  Rep.  617;  Rutenberg  vs. 
Main,  47  CaL  218,  220;  Heinlen  vs.  Martin.  63 
CaL  821;  Phelps  vs.  Prusch,  88  CaL  626.  628. 
23  Pac  Rep.  Ill;  Grant  vs.  Ede,  86  CaL  418, 
20  Am.  St.  Rep.  237,  24  Pac.  Rep.  890;  Swain 
vs.  Burnette,  89  CaL  664,  26  Pac.  Rep.  1093; 
Maze  vs.  Gordon,  96  CaL  61,  80  Pac  Rep.  962; 
Delano  vs.  Jacoby,  96  CaL  276,  279.  81  Am.  St. 
Rep.  201,  31  Pac  Rep.  290;  Martin  vs.  Ede, 
103  CaL  167.  160.  87  Pac  Rep.   199. 

87.  Goods     to     'Which     authority     extends, 

where  agent  is  empowered  to  sell,  are  those 
only  which  are  contemplated  by  agency. — Har- 
vey vs.  Duffey,  99  CaL  401,  405,  83  Pac.  Rep. 
897. 

88.  Improvements  beins  authorized  to  be 
sold  in  connection  with  sawmill,  asrent  may 
sell  water  prlvllesre. — McDonald  vs.  Bear  River 
&  A.  W.  &  M.  Co.,  18  CaL  220,  236. 

89.  Interest  In  csanal   and  pipe  line   is   not 

authorized  to  be  sold  under  power  to  convey 
water-right  and  to  deliver  water  at  certain 
points. — Fudlckar  vs.  East  Riverside  L  Dist, 
109  CaL  29,  40,  41  Pac  Rep.  1024. 

70.  Limitation  as  to  price  controls  agent's 
authority,  and  In  order  to  show  that  contract 
of  sale  was  authorized  it  must  be  alleged  that 
sale  was  for  not  less  than  required  price. — 
Stephens  vs.  Soule,  83  Cal.  438,  23  Pac.  Rep. 
623;  Flske  vs.  Soule.  87  Cal.  313,  319,  26  Pac. 
Rep.  430.  See  Holbrook  vs.  McCarthy.  61  Cal. 
216;  Robinson  vs.  Easton.  93  CaL  80,  82,  27 
Am.  St.  Rep.  167,  28  Pac  Rep.  796. 

71.  Manufactured  sooda  being  authorized  to 
be  sold,  agent  has  no  authority  to  sell  before 
manufacture. — ^Merrlam  vs.  De  Turk,  66  CaL 
649,  6  Pac.  Rep.  426.  See  McCord  &  B.  F.  Co. 
vs.  Wollpert,  89  CaL  271.  26  Pac.  Rep.  969  (hold- 
ing agent  not  authorized  to  manufacture  and 
sell  goods  of  old  pattern). 

72b  Same. — Manager  of  foundry  has  author- 
ity to  sell  manufactured  goods. — Hosklns  vs. 
Swain,  61  CaL  888.  841. 

78.  Superintendence  of  property* — Author- 
ized agent  has  no  authority  to  sell. — Billings 
vs.  Morrow,  7  CaL  171,  174.  68  Am.  Dec.  235. 

74.  SHIPMENT  OF  GOODS  being  authorized, 
agent  has  implied  authority  to  make  agree- 
ment with  carrier  as  to  terms  of  transporta- 
tion.— California  P.  Works  vs.  Atlantic  &  P.  R. 
Co.,  113  CaL  829,  335,  46  Pac  Rep.  691,  36  L. 
R.  A.  648. 

76.  Special  and  irencral  agents* — See  ante 
i  2297  and  note 

78.     Subject-mnttcr  of  ngeney   must   be   re- 
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yarded    In    construlnff    power.  —  Beckman 
Wil8on»  61  Cal.  S86,  88S. 

77.  TBLEGRAPH  MBSSSAGBS — Tnuiaml*. 
■Ion  of»  whether  they  be  genuine  or  falsely 
contrived  and  nesrllsently  sent,  Is  within  scope 
of  telesrraph  operator's  employment. — Bank  vs. 
Western  U.  Tel.  Co.,  52  Cal.  280,  288. 

78.  TERMINATION  OF  AGBNCT  puts  end  to 
assent's  authority. — Birch  vs.  Hale,  99  Cal.  299, 
801,  88  Pac  Rep.  1088.  See  Garfield  vs.  Knifi^hts 
F.  &  T.  M.  W.  Co.,  14  Cal.  86,  86,  37. 

As  to  termliiatloB  of  wtE^nejf  see  post  U  2866, 
8866  and  notes. 

70.  Tortloiui  deallas  with  property  by  asrent 
is  not  within  scope  of  his  authorlty.^Hayes  vs. 


Campbell,  66  CaL  421.  424,  86  Am.  Rep.  42.  See 
W right  vs.  Solomon,  19  CaL  64,  76,  79  Am.  Dea 
196. 

80.  Vamd  eomtmm  of  bvstBoas  Is  criterion  of 
asent's  authority. — Hayes  vs.  Campbell,  65  CaL 
421,  424,  86  Am.  Rep.  48;  Hosklns  vs.  Swain,  61 
Cal.  338,  341;  Harris  vs.  San  Diego  F.  Co.,  87 
CaL  626,  629,  26  Pae.  Rep.  768.  See  Blen  va 
Bear  River  &  A.  W.  &  M.  Co.,  20  CaL  602,  81 
Am.  Deo.   182. 

81.  ToeatlOB  of  ageat  lounatorlal  in  deter- 
mining extent  of  implied  authority. — Califor- 
nia P.  Works  vs.  Atlantic  &  P.  R.  Co.,  113  CaL 
829,  884,  46  Pao.  Rep.  691,  86  K  R.  A.  648. 


§  2320.  AGENT'S  POWEB  TO  DISOBEY  INSTBUCTIONS.  An  agent  bas 
power  to  disobej  instructions  in  dealing  with  the  subject  of  the  agency,  in  cases 
where  it  is  dearly  for  the  interest  of  his  principal  that  he  should  do  so,  and  there 
is  not  time  to  communicate  with  the  principal. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  eonBtiued,  referred  to,  ete. 

2.  CommlBsioners'  note. 

8.  Permanent   improyement   of   property   nnan- 
thorized« 

1.  Applied,  elted,  conatnied,  referred  to,  etc.. 
In:  Hellman  vs.  McWilliams,  70  Cal.  449,  453, 
11  Pac.  Rep.  669  (official  report  mlsprintinfl: 
this  section  instead  of  8  2220,  as  appears  in 
other   report). 

2.  CommlwiloBen^  moto  says  In  part:  "Of 
course,  in  such  cases  it  must  clearly  appear 
that  such  disobedience  was  for  the  interest  of 
the  employer,  and  that  there  was  no  time  to 
oommunlcate  with  the  principal;  and  the  ex- 


ercise of  a  sound  discretion  in  snoh  eases  most 
be  shown." 

disregard  orders^  owIbs  te 


vnezpected 

Rep.  87,  88. 


emerseaey* — See    nota    6    Am.   St 


S.  Permaneiit  ImproTeatent  of  property  after 
lire  is  in  excess  of  authority  where  ag-ent  is 
expressly  directed  not  to  expend  money  except 
for  other  purposes. — Beckman  vs.  Wilson,  61 
Cal.  885.  886. 

See  1  Am.  4k  Eng.  Bncye.  of  I«  (2d  ed.)  1061, 
1062,  where  Illustrations  of  rule  are  criven, 
and  limitations  thereon  stated. 


§2321.  AUTHOBmr  TO  BE  CONSTRUED  BY  ITS  SPECIFIC,  BATHES 
THAN  BY  ITS  GENEBAL  TEBMS.  When  an  authority  is  given  partly  in  gen- 
eral and  partly  in  specific  terms,  the  general  authority  gives  no  higher  powers  than 
those  specifically  mentioned. 

History:   Enacted  March  21,  1872. 


1.  Common  law  declared. 

2.  Authority  to  sign  specific  paper. 

1.  Commoii  la'w  declared^  doctrine  beln? 
elementary. — ^Washburn  vs.  Alden,  5  Cal.  463, 
464;  BUllngrs  vs.  Morrow,  7  Cal.  171,  174,  68 
Am.  Dec  236;  Davidson  vs.  Dallas,  8  CaL 
227,  282. 


2,  Authority  to  stcn  namo  to  Bpeclfic  ya* 
per,  coupled  with  authority  to  do  all  acts,  eta. 
Is  limitation  upon  what  mlgrht  otherwise  be 
considered  general  power. — ^Washburn  vs.  Al- 
den, 6  Cal.  463,  464. 

As  to  authority  of  asent  to  bIsm  notes  for 
trading:  corporation,  see  69  Fed.  Rep.  912. 


§  2322.    EXCEPTIONS   TO    GENEBAL  AUTHOBITY.  An  authority  expressed 
in  general  terms,  however  broad,  does  not  authorize  an  agent: 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course  of  business  to  do  so; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  article  two,  chapter  one, 

of  the  last  title.  History:   Enacted  Mardi  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  declared  in  paragraph  3. 

8.  Declarations  of  agent  as  evidence  of  agency, 

4.  Directors  of  corporations. 

6.  Instructions  as  to  scope  of  agenej. 

6.  Instrument  binds  principal,  when. 


7,  Besponsibility  of  agent  to  third  personfl. 

8.  Silence  of  agent  as  to  limitationB  on  an- 
•  thority. 

9-16.  Trustee — ^Agent's  position  as — ^Application 
of  doctrine — Fraud — Gratuitoua  agent — 
Batification  hj  principal. 
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1*  APPIilBDy  CITED,  CONSTRUED,  RES- 
FERREID  TOy  eta.  In:  Qraves  vs.  Mono  Lake 
H.  M.  Co.,  81  Cal.  808,  819,  22  Pac  Rep.  666 
(applied);  Scammon  vs.  Wells,  84  Cal.  811, 
314,  24  Pac  Rep.  284  (cited);  Burke  vs. 
Bours,  92  Cal.  108,  112,  28  Pac.  Rep.  67  (cited); 
In  re  Estate  Watklns,  121  CaL  827,  828,  68 
Pac.  Rep.  702  (referred  to);  Mitrovlch  vs. 
Fresno  F.  P.  Co.,  128  Cal.  379,  888,  66  Pac. 
Rep.  1064  (referred  to);  Calmon  vs.  SarraiUe, 
142  Cal.  638.  641,  76  Pac  Rep.  486   (applied). 

2.  COMMON  liAW  DECIiARED  IN  PARA- 
GRAPH 3y  principle  being:  elementary. — Burke 
vs.  Bours,  92  CaL  108,  113,  28  Pac  Rep.  67. 

8.  Declarations  of  airent  as  evidence  of 
aseacy. — See  ante  I  2296  and  note  pars.  21-24. 

4.  DIRECTORS   OF   CORPORATIONS,  aS 

agents  of  corporations,  are,  by  this  section, 
brought  within  89  2230,  2234. — Graves  vs.  Mono 
Lake  H.  M.  Co.,  81  CaL  803,  319,  22  Pac 
Rep.  666;  Wlckersham  vs.  Crittenden,  98  CaL 
17,  29,  28  Pac  Rep.  788.  See  San  Diegro  vs. 
San  Diegro  &  L.  A.  R.  Co.,  44  CaL  106;  Wilbur 
vs.  Lynde,  49  Cal.  290,  19  Am.  Rep.  646; 
Farmers  &  M.  Bank  vs.  Downey,  58  C^L  466, 
31  Am.  Rep.  62;  Capital  Oas.  Co.  vs.  Younsr, 
109  CaL  140,  143,  41  Pac  Rep.  869,  29  I*  R. 
A.   463. 

5.  AN  INSTRUCTION  AS  TO  SCOPE  OP 
AGENCY  is  erroneous  where  It  allows  jury  to 
infer  that  agent  possesses  any  power  what* 
ever  which  he  may  assume  to  exercise. — Mltro- 
vich  vs.  Fresno  F.  P.  Co.,  128  CaL  879,  8«8, 
66  Pac  Rep.  1064. 

C     IniKtrament    binds    principal^    when* — See 

post  9  2337  and  note. 

7.  Responsibility  of  agents  to  tlilrd  per* 
sons. — See  post  9  2343  and  notCb 

&  SILENCE  OF  AGENT  AS  TO  I.IMITA- 
TIONS  ON  AUTHORITY  will  not  render  such 
limitations  ineffective. — Mitrovlch  vs.  Fresno 
F.  P.  Co.,  123  CaL  879,  888,  66  Pac  Rep.  1064. 

O.  TRUSTEE— AGENT'S  POSITION  AS,  un- 
der this  section  and  elementary  principles 
of  equity,  required  him  to  exercise  utmost 
fidelity,  and  not  to  deal  with  subject  of  asrency 
for  his  own  benefit. — ^Lowrie  vs.  Salz,  76  CaL 
849,  863,  17  Pac  Rep.  232  (acts  done  after  death 
of  principal);  Burke  vs.  Bours,  92  CaL  108, 
113,  28  Pac  Rep.  67;  Wlckersham  vs  Critten- 
den, 93  CaL  17,  29,  80,  28  Pac.  Rep.  788;  Capital 
Qas.  Co.  vs.  Youngr*  109  CaL  140,  143,  41  Pac 
Rep.  869,  29  Li.  R.  A.  463;  San  Pedro  L.  Co.  vs. 
Reynolds,  111  CaL  688,  696,  44  Pac  Rep.  309; 
Callaway  vs.  Wilson,  141  CaL  421,  74  Pac.  Rep. 
1035;  Calmon  vs.  Sarrallle,  142  CaL  638,  641, 
76  Pac.  Rep.  486.  See  Davidson  vs.  Dal- 
las, 8  Cal.  227,  246;  Wells  vs  Robinson, 
13  Cal.  183;  Valentine  vs.  Stewart,  16  CaL 
887  (doctrine  applied  to  attorneys  at  law); 
Wrigrht  vs.  Solomon,  19  CaL  64,  79  Am.  Dec 
196;  Rubidoex  vs.  Parks,  48  CaL  216;  Cham- 
berlain vs.  Pacific  W.  O.  Co.,  64  CaL  103;  Frlnk 
vs.  Roe,  70  CaL  896,  11  Pac  Rep.  820;   Wooster 


vs.  Nevills,  78  CaL  68,  14  Pac.  Rep.  390;  De 
Mallash  vs.  De  Mallagrh,  77  CaL  126.  128,  sub 
nom.  Mallasrh  vs.  Mallagh,  19  Pac.  Rep.  256; 
Herrllch  vs.  McDonald,  80  CaL  472,  22  Pac.  Rep. 
299;  Tafft  vs.  Presidio  &  F.  R.  Co.,  84  Cal.  131, 
18  Am.  St.  Rep.  166,  24  Pac.  Rep.  436,  11  U 
R.  A.  125;  Qorham  vs.  Heiman,  90  CaL  346, 
27  Pac  Rep.  289;  Hubback  vs.  Ross,  96  Cal. 
426,  81  Pac.  Rep.  353;  Sterllngr  vs.  Smith,  97 
CaL  848,  82  Pac  Rep.  820;  Ritchey  vs.  Mc- 
Mlchael  (CaL  Dec.  26,  1893),  86  Pac.  Rep.  151, 
162;  Wood  vs.  Blaney,  107  CaL  291,  40  Pac 
Rep.  428;  Samonset  vs.  Mesnager.  108  CaL  354, 
868,  41  Pac  Rep.  887;  Bradford  vs.  Wood- 
worth,  108  CaL  684,  41  Pac  Rep.  797;  Paige 
vs.  Akins,  112  CaL  401,  406,  44  Pac.  Rep.  666; 
Kuhlman  vs.  Burns,  117  CaL  469,  472,  49  Pac. 
Rep.  685;  De  Leonls  vs.  Etchepare,  120  CaL 
407,  62  Pac  Rep.  718;  San  Pedro  L.  Co.  vs. 
Reynolds,  121  Cal.  74.  82,  68  Pac.  Rep.  410; 
Broder  vs.  Conklin,  121  Cal.  282,  287,  63  Pac 
Rep.  699  (attorney  of  assignee  for  benefit  of 
creditors);  People  vs.  Jones,  123  CaL  299,  808, 
66  Pac  Rep.  992. 

As  to  fraud  of  agent  In  procuring  ratlllca- 
tlon  of  imanthorlaed  aety  see  ante  ft  2310  and 
note  pars.  20,  21. 

As  to  obligations  of  tmsteesy  see  ante  if  2228- 
3289  and  notes. 

Fiduciary  relations  between  principal  and 
agent. — See  note  30  Am.  St.  Rep.  786,  786. 

lOi  After  termination  of  agency  there  la 
not,  merely  because  of  prior  existence  of 
agency,  such  relation  of  trust  and  confidence 
between  parties  as  to  necessitate  treating 
former  agent  as  trustee. — Baker  vs.  Brown, 
82  Cal.  64,  67,  82  Pac  Rep.  879. 

11*     Dealings    between    principal   and    agent 

with  respect  to  subject-matter  of  agency  are 
not  absolutely  prohibited,  but  utmost  good 
faith  is  required. — Rubidoex  vs.  Parks,  48  CaL 
216,  219. 

12.  Fraud  and  Injury  to  principal  resulting 
from  transaction  need  not  be  shown,  rule  being 
intended  to  prevent  possibility  of  wrong. — 
Burke  vs.  Bours,  92  C&L  108,  116,  28  Pac  Rep. 
67;  Paige  vs.  Akins.  112  CaL  401,  406,  44  Pac 
Rep.  666.  See  Sterling  vs.  Smith,  97  CaL  848^ 
347,  82  Pac  Rep.  820. 

18.  Gratuitous  agent  is  within  rule. — Sa» 
monset  vs.  Mesnager,  108  CaL  864,  868,  41  Pac 
Rep.  887. 

14.  Purchase  by  agent  being  made,  he  can- 
not contract  to  pay  one  price  and  subject  prin- 
cipal to  pay  him  larger  price. — Kuhlman  vs. 
Burns,  117  CaL  469,  472,  49  Pac  Rep.  686. 

18.  Ratification  by  principal  must  have  been 
with  knowledge  as  to  nature  of  transaction.-^ 
Burke  vs.  Bours,  92  CaL  108,  116,  88  Pac.  Rep. 
67. 

16.  Suppression  of  facta  by  agent  to  Injury 
of  principal  constitutes  breach  of  trust,  and 
fraud. — Calmon  vs.  Sarrallle,  142  Cal.  688,  641, 
76  Pac.  Rep.  486. 


§  2323.  WHAT  INCLUDED  IN  AXTTHOBITY  TO  SELL  PEB80NAL  PROP- 
EBTY.  An  authority  to  sell  personal  property  includes  authority  to  warrant  the 
title  of  the  principal,  and  the  quality  and  quantity  of  the  property. 

History:   Enaeted  March  21,  1872. 
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(construed  with  I  2884);  Clowdls  ys.  Fresno 
F.  &  L  Co.,  118  Cal.  815,  321,  62  Am.  St  Rep. 
288,  60  Fac.  Rep.  373  (applied);  Gibson  vs. 
Henley,  181  Cal.  6,  7,  63  Pac.  Rep.  61  (applied); 
Mersfelder  vs.  Sprlngr,  139  Cal.  693,  694,  73 
Pac.  Rep.  462  (applied);  Qallagrher  vs.  Equit- 
able 6.  L.  Co.,  141  CaL  699,  706,  76  Pac.  Rep. 
829   (applied). 

As  to  acta  aarent  Is  forblddeii  to  doy  see  ante 
1 2322   subd.    8. 

As  to  dlsresrard  of  principal's  ordersy  when 
Jnstllied  by  unexpected  emerarendesy  see  mono- 
graphic note  6  Am.  St.  Rep.  87. 

As  to  rescission  of  transaction  by  principal 
bc«»insc  of  tbe  adverse  Interest  of  the  asenty 
see  monographic  note  7  Am.  St.  Rep.  279. 

As  to  secret  adverse  Interest  In  enftployment 
of  agentf  see  monographic  note  42  Am.  Rep. 
887. 

2.     AGBSNT'S    KNOHTIiEDGBS     AlfD     ACTS.— 

Whatever  be  the  servant's  position,  in  that 
special  employment  he  represents  the  mas- 
ter, and  within  its  scope  his  knowledgre  is  the 
master's  knowledgre  and  his  acts  the  master's 
acts. — Clowdis  vs.  E*resno  F.  &  I.  Co.,  118  Cal. 
816,  821,  62  Am.  St.  Rep.  238,  60  Pac.  Rep.  373. 
See  Hlgginm  vs.  Williams,  114  Cal.  176.  46  Pao. 
Rep.  1041;  Donnelly  vs.  San  Francisco  R  Co., 
117  Cal.   417.   49  Pac.  Rep.  669. 

S.  CORPORATION  CANNOT  AVAIL  ITSBSLF 
OF  the:  AL.TBSRATION  IN  NOTB3  when  such 
alteration  was  made  by  its  own  agent  before 
delivery. — Pelton  vs.  San  Jacinto  L.  Co.,  118 
Cal.  21,  26,  46  Pac.  Rep.  12. 

4.  DBIjIVBRY  OF  DEED  TO  AGBNT 
VESTS  TITIiB  IN  HIS  PRINCIFAI^— Stephen- 
son vs.  Deuel,  126  Cal.  666,  661,  68  Pac.  Rep. 
268. 

5.  PRINCIPAIi  HAVING  TRANSFBRRBD 
OR  INDORSED  STOCK  IN  BLANK  and  deliv- 
ered same  to  his  asrent,  with  power  to  nesro- 
tlate  or  pledge  same,  cannot  recover  from 
pledgee  of  such  agent,  who  took  It  in  good 
faith  and  for  value,  without  refunding  or 
offering  to  refund  amount  advanced  by  second 
party  to  whom  it  was  so  pledged. — Brittan  vs. 
Oakland  Bank,  124  Cal.  282,  289,  71  Am.  St. 
Rep.  68,  67  Pac.  Rep.  84.  See  McNeil  vs.  Tenth 
Nat.  Bank.  46  N.  Y.  825.  7  Am.  Rep.  841. 

«.  PRINCIPAL  CAN  RECOVER  MONET 
PAID  BY  HIS  AGEBTT  FOR  OPTIONS  in  stocks 
of  mining  corporation,  although  such  money 
was  paid  with  his  consent,  and  it  is  immate- 
rial whether  brokers  who  sold  stocks  knew 
who  was  principal  for  whom  agent  was  act- 
ing.—Parker  vs.  Otis,  180  Cal.  822,  326,  827, 
92  Am.  St.  Rep.  66,  62  Pac.  Rep.  671,  927. 

7.  PRINCIPALS  INDUCED  TO  GIVE  A 
DEED  OF  LAND  to  innocent  purchaser  by 
false  representations  of  their  agent  have  no 
equity  against  Innocent  vendee,  where  deed 
was  given  for  valuable  consideration. — Schults 
vs.  McLean,  98  CaL  829,  866,  28  Pac.  Rep.  1068. 

8.  PRINCIPAL  IS  BOUND  BY  ACTS  OF  HIS 
AGENT  WITHIN  SCOPE  of  his  employment, 
notwithstanding  he  may  have  disobeyed  in- 
structions which  he  received. — Stockton  C.  H. 
A  A.  W.  vs.  Glens  Falls  Ins.  Co.,  98  Cal.  667, 
676,  83  Pac.  Rep.  683;  Mitchell  vs.  Flnnell,  101 
Cal.  614,  622,  86  Pac  Rep.  123. 


9.  A  PURCHASER  WITH  KNOWLEDGE 
FROM  FRAUDULENT  AGENT.— Where  agent 
cells  goods  of  his  principal,  intending  to  con- 
vert proceeds  to  his  own  use,  purchase  by  one 
knowing  of  such  intention  is  conversion  of 
the  goods. — Herron  vs.  Nichols.  26  Cal.  555.  562. 

10.  THE  PURCHASE  MONEY  IN  AGENTS' 
HANDS* — Where  agents  were  verbally  author- 
ized to  sell  tract  of  land,  and  upon  selling  it 
received  check  for  deposit  money,  which  they 
turned  over  to  their  principals,  upon  rescission 
of  sale  purchasers  can  hold  principal  for  such 
purchase  money,  although  they   had  returned 

*lt  to  their  agents  and  directed  purchasers  to 
settle  with  them. — Bogart  vs.  Crosby,  91  Cal. 
278,  281,  27  Pac.  Rep.  603. 

XL  MUTUAL  RELATIONS  OF  PRINCIPAL 
AND  AGENT.  (TREATED  IN  THIS  NOTE 
FOR  CONVENIENCE;  SEE  ANTE  »  2019- 
2022.) 

11.  AGENT'S  RIGHT  TO  COMMISSIONS — 
Sale  of  real  estate. — ^An  agent  employed 
to  sell  land  is  entitled  to  his  commission  when 
be  produces  purchaser  able  and  willing  to  buy 
upon  the  terms  offered  by  the  principal,  and 
latter  cannot,  by  refusing  to  sell  or  by  selling 
to  another,  avoid  his  liability. — Phelan  vs. 
Gardner,  48  Cal.  806,  810;  Dolan  vs.  Scanlan, 
67  Cal.  261,  266;  Oullahan  vs.  Baldwin,  100 
Cal.  648,  655,  86  Pac.  Rep.  310;  Welters  vs. 
King,  119  Cal.  172,  176,  61  Pac.  Rep.  ^.  See 
Lyon  vs.  Mitchell,  36  N.  Y.  236,  93  Am.  Dec 
602;  McClave  vs.  Paine,  49  N.  Y.  561,  563,  10 
Am.  Rep.   431. 

12.  Agent»  havlnir  exclnslve  right  to  sell 
real  estate  during  certain  period,  is  not  en- 
titled to  his  commission  therefor  unless  he 
produces  party  able  and  willing  to  purchase, 
even  if  principal  during  such  period  sells 
property  himself. — Waterman  vs»  Boltlnghouse, 
82  Cal.  659,  23  Paa  Rep.  195. 

18.  Broker  to  sell  land  Is  entitled  to  hie 
conunlsslon  when  he  produces  purchaser  ready 
and  willing  to  purchase  it,  and  if  title  is  de- 
fective and  purchaser  refuses  on  that  account 
to  buy,  his  right  to  commission  is  not  de- 
feated, nor  is  it  defeated  if  his  principal 
induces  proposed  purchaser  to  believe  that 
title  is  bad  and  that  latter  refuses  to  proceed 
with  transaction  in  consequence. — Phelps  vs. 
Prusch,  83  Cal.  626,  628,  23  Pac.  Rep.  Ill; 
Mattingly  vs.  Roach,  84  Cal.  207,  211,  23  Pac 
Rep.  1117. 

14.  Real  estate  broker  employed  to  And  pur- 
chaser for  real  estate  is  entitled  to  his  com- 
mission when  he  produces  man  who  is  ready 
and  willing  to  purchase,  with  whom  principal 
was  satisfied,  but  who  refused  to  take  prop- 
erty solely  on  ground  that  principal's  title  was 
not  satisfactory. — Gonzales  vs.  Broad,  67  Cal. 
224,  226;  Martin  vs.  Ede,  108  Cal.  157,  160,  37 
Pac   Rep.   199. 

IB.  Agent's  right  to  eommlaalon  on  sale  of 
property  is  not  affected  by  his  knowledge  as  to 
any  defect  in  title  of  property,  nor  Is  it  affected 
by  title  being  defective. — ^Martin  vs.  Ede,  108 
Cal.  167,  160.  87  Pac.  Rep.  199. 

16.  Agent  is  entitled  to  his  commission  upon 
■ale  of  land,  although  principal  has  already 
■old  it. — Blood  vs.  Shannon.  29  Cal.  898,  894. 
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17.  Broker  la  not  entitled  to  hi«  commission 
for  selling  real  estate  unless  he  was  efficient 
affent,  or  proouringr  cause,  of  sale,  eyen  though 
he  first  called  attention  of  purchaser  to  the 
property. — ^Zeimer  vs.  Antlsell,  76  CaL  609,  17 
Pac.  Rep.  642. 

18.  Broker's  contract  for  sale  of  real  estate 
belnir  void  under  tke  statute  of  frands»  he  can- 
not recover  reasonable  value  of  his  services 
in  making:  such  sale. — Jamison  vs.  Hyde,  141 
CaL  109,  113,  74  Pac.  Rep.  696.  See  McCarthy 
vs.  Loupe,  63  Cal.  299;  My  res  vs.  Surry  hne,  67 
Cal.  667,  8  Pac  Rep.  628;  McQeary  vs  Satch- 
well,  129  Cal.  889,  62  Paa  Rep.  68. 

10.  Flndinip  by  real  estate  broker  employed 
te  sell  landy  of  person  financially  able,  and  who 
verbally  asrrees  with  him  to  purchase  upon 
terms  of  vendor,  and  who  makes  deposit,  but 
who  neither  signs  binding:  ag:re6ment  to  pur- 
chase upon  such  terms,  nor  is  produced  before 
vendor  as  person  ready  and  willing:  to  enter 
into  such  contract,  is  not  sufficient  finding:  of 
purchaser  under  rule  that  such  broker  is  en- 
titled to  commission  upon  finding:  purchaser 
ready,  able,  and  willing:  to  purchase  upon 
vendor's  terms,  when  vendee  afterwards  re- 
pudiates sale  on  ground  of  defective  title.— 
Gunn  vs.  Bank  of  California,  99  Cal.  849,  862, 
33  Pac.  Rep.  1106;  Mattin£:ly  vs.  Pennie,  106 
Cal.  614,  619,  46  Am.  St  Rep.  87,  89  Pao.  Rep. 
200. 

ao.  One  of  dlstlngnlslilas  featnres  of  tkat 
class  of  aarencies  termed  ^brokeragre''  is  that 
transaction  must  be  completed  before  commls- 
Bions  are  earned,  except  that  where  ag:ent  has 
completed  his  part  of  transaction,  and  failure 
of  neg:otiation  Is  due  to  interference  of  prin- 
cipal, and  to  causes  outside  of  ag:ent,  then 
commissions  are  earned,  but  ag:ent  must  be 
efficient  ag:ent  in  or  procuring:  cause  of 
contract. — ^Ayres  vs.  Thomas,  116  Cal.  140,  143, 
47  Pac.  Rep.  1018.  See  Zelmer  vs.  Antlsell,  76 
Cal.  612,  17  Pac.  Rep.  642;  Shanklln  vs.  Hall, 
100  Cal.  26,  84  Pac.  Rep.  636.  Mass.  Tombs  vs. 
Alexander,  101  Mass.  256,  8  Am.  Rep.  349; 
Walker  vs.  Tlrrel,  101  Mass.  267,  3  Am.  Rep. 
352.  N.  T.  Wylie  vs.  Marine  Nat.  Bank,  61 
N.  Y.  416;  Sibbald  vs.  Bethlehem  I.  Co.,  88 
N.  Y.  878,  882.  Pa.  Barrett  vs.  Johnson,  64  Pa. 
St  223.  Fed.  McQavock  vs.  Woodlief,  61  U.  S. 
(20  How.)  221,  bk.  16  L^  ed.  884. 


21.  Party  eatployiair  broker  to  sell  real 
tate  may  make  sale  himself,  and  if  he  does  so 
before  broker  does,  latter  is  entitled  to  no 
commission. — Dolan  vs.  Scanlan,  67  CaL  261, 
266. 

22.  Real  estate  asents  employed  to  sell  real 
estate  may  recover  their  commission  upon  flnd- 
ing  purchaser,  althoug:h  principal  refuses  to 
consummate  sale,  and  it  Is  immaterial  whether 
power  conferred  upon  ag:ents  was  to  sell  land 
or  simply  to  procure  purchaser  therefor,  so  far 
as  their  rlg:ht  to  commission  is  concerned.-^ 
FIske  vs.  Soule,  87  Cal.  818,  821.  26  Pao.  Bep. 
480. 

2S.     Real  estate  broker  who  finds  porchaser 

according  to  his  contract  with  his  principal 
and  who  places  matter  in  such  position  that 
sale  may  be  consummated  within  his  contract 
term  Is  entitled  to  bis  oommisston,  although 
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his  agency  may  be  revoked  before  sale  is  con- 
summated.— Blumenthal  vs.  Goodall,  89  Cal. 
261,  257,  26  Pac.  Rep.  906. 

24.  Where  real  estate  broker  produces  pur- 
chaser to  whom  his  principal  sells,  although 
not  in  precise  manner  and  not  upon  precise 
day  agreed  upon,  broker  is  entitled  to  his  com- 
mission.— Wilson  vs.  Sturgls,  71  Cal.  226,  229, 
16  Pac.  Rep.  772.  See  Blood  vs.  Shannon,  2» 
Cal.  893;   Phelan  vs.  Gardner,  43  Cal.  306. 

25.  ACT  BY  AGBNT,  UTITH  RJBSPfiCT  TO 
SUBJECT-MATTER  Of  agency,  injurious  to 
his  principal,  may  be  avoided  by  principal  as 
between  themselves. — ^Rubidoez  vs.  Parks,  48 
CaL    216,   219. 

26.  AGENT  MAY  PURCHASE  OF  HIS  PRIN- 
CIPAIiy  if  transaction  is  open  and  above  board 
and  utmost  good  faith  used,  and  principal  is 
fully  aware  of  and  thoroughly  understands 
transaction,  and  in  such  case  agent  cannot 
avoid  transaction  if  he  could  not  avoid  it  if 
it  had  been  made  with  stranger. — ^Burke  vs. 
Bours,  98  Cal.  171,  176,  88  Pac.  Rep.  980. 

27.  Agent  for  earner  of  property  cannot  be- 
eonae  agent  for  pnrchaser  thereof,  and   if   he 

does  he  is  accountable  for  all  that  he  receives. 
— Hunsaker  vs.  Sturgls,  29  Cal.  142,  146. 

28.  AGENT  NOT  TENANT.— Agent  having 
eare  of  real  estate  Is  not  tenant  at  will  of  hla 
prlnclpaL — ^Mitchell  vs.  Davis,  80  Cal.  46,  47. 

20.  Agent  In  possession  of  property  Is  not 
tenant  of  owner  and  is  not  liable  at  foreclosure 
sale  for  rents  and  profits. — Shores  vs.  Scott  R. 
Co.,  21  Cal.  136,  140. 

80.  AGENT    FOR    COLLECTION  —  Liability. 

— Where  one  has  claim  to  collect  and  party 
Intrusts  him  with  another  claim  of  his  own 
to  collect  against  same  party,  and  agent  sues 
both  claims  in  his  own  name,  obtains  Judg- 
ment, and  bids  in  property  of  debtor  on  Judg- 
ment, he  will  not  be  liable  for  amount  of  the 
claim  Intrusted  to  him  to  collect  in  absence  of 
gross  negligence  or  bad  faith. — ^Herrick  vs. 
Hodges,  18  CaL  481,  488. 

81.  Agent  may  act  for  third  partyy  when. — 

Real  estate  broker  who  had  acted  as  general 
agent  of  widow's  husband,  and  who  was  still 
acting  as  general  agent  of  widow,  is  not  by 
that  fact  precluded  from  acting  as  agent  of 
third  party  in  sale  of  land  to  widow,  and  from 
receiving  commission  from  third  party  for  it» 
sale,  if  widow,  at  time  she  purchases  property, 
knew  that  he  was  acting  as  agent  of  other 
party  and  was  being  paid  by  him,  he  receiving 
no  compensation  in  such  matter  from  her. — 
Baker  vs.  Brown,  82  CaL  64,  67,  22  Pac  Rep 
879. 

22.  AGENT  CONTRACTING  WITH  HIS 
PRINCIPAL  TO  SELL  PRINCIPAL'S  PROP- 
ERTY for  specified  sum  within  specified  time 
is  liable  to  his  principal  for  breach  of  such 
contract. — Dunn  va  Mackey,  80  CaL  104.  107, 
22  Pac.  Rep.  64.  See  Janln  vs.  Browne,  69  CaL 
87,  44. 

38.  Agent  must  not  pnt  himself  dwing  his 
agency  In  position  which  is  adverse  to  that  of 
his  principal. — Rubidoex  vs.  Parks,  48  CaL  215, 
219. 

84.    AGENTS  ARE  TRVSTBOSS^— Confidential 
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relations  between  principal  and  agent  and 
<:e8tul  que  trust  and  trustee  are,  to  some  ex- 
tent. Identical,  all  agrents  belns  In  certain  sense 
trustees,  and  all  trustees  agents,  and  agents 
are  subject  to  rule  which  governs  relation  of 
trustee  and  cestui  que  trust. — Rubidoez  vs. 
Parks,  48  Cal.  216,  219. 

35.  Cannot  JnstltT'  violation  of  tmat. — ^^gent 
-will  not  be  permitted  to  justify  violation  of 
his  trust  and  retain  from  his  principal  fruits 
of  his  fraud  upon  plea  that  principal  was  will- 
ing to  give  greater  price  for  property  rather 
than  not  to  obtain  it. — Calmon  vs.  Sarraille,  142 
Oal.  638.  641,  76  Paa  Rep.  486.  See  King  vs. 
Wise,    43   Cal.    628. 

80.  Constmctlve  trvst. — Redemption  of  prop- 
erty of  principal  by  agent  will  be  presoned 
to  be  made  with  funds  of  principal,  and  con- 
structive trust  will  arise  in  principal's  favor. — 
De  Mallagh  vs.  De  Mallagh.  77  Cal.  126,  128, 
sub  nom.  Mallagh  YS.  Mallagh,  19  Pao.  Rep. 
256. 

87.  Partnership— PnTchase  for. — Where  one 
partner  was  agent  of  third  party  to  take  care 
of  his  Interest  In  certain  mining  land,  and 
other  partner  knowing  this,  with  consent  of 
his  partner,  purchased  such  mining  property 
for  partnership,  interest  of  agent  partner  in 
such  purchase  Immediately  became  subject  to 
trust  In  favor  of  his  principal. — Hardenbergh 
vs.  Bacon,  S3  Cal.  366,  877. 

88.  Purchase  with  prlndpaVs  funds. — Prop- 
erty purchased  by  agent  in  his  own  name  with 
his  principal's  funds  vests  in  equity  In  prin- 
cipal.— Green  vs.  Clark,  81  CaL  691.  694. 

SIK  DBED  INDUCKD  FROM  PRINCIPAL 
BY  AGElfT»S  FRAUD. — Where  agent  Is  em- 
ployed to  purchase  land  and  fraudulently  sup- 
presses fact  that  he  can  obtain  land  for  cer- 
tain sum,  and  fraudulently  represents  that  said 
land  can  be  had  on  certain  terms,  part  of 
which  are  conveyance  by  principal  of  certain 
land  in  exchange  therefor,  and  by  means  of 
such  fraudulent  representations  induces  prin- 
cipal to  deed  land  to  agent,  principal  can  have 
such  deed  set  aside  as  void. — Calmon  vs.  Sar- 
raille, 142  CaL  638,  641,  76  Pac  Rep.  486. 

40.     THBS    FIDUCIARY    RBLATIONS — GOOD 


FATTH. — ^Agent  for  pvrehaao  of  land  ocenplcs 
fldvelary  relation,  and  duty  is  imposed  upon 
him  of  acting  In  highest  good  faith  towards 
his  principal  and  precludes  him  from  obtain- 
ing any  advantage  over  him  in  any  transac- 
tion had  by  virtue  of  his  agency. — Calmon  vs. 
Sarraille,  148  CaL  638,  641,  76  Paa  Rep.  486; 
Rubldoex  vs.  Parks,  48  CaU  216,  219. 

41.  FRAUD.^IJnbUlty  to  prlnelpnL— Where 

agent  Induced  his  principal  to  approve  contract 
for  sale  of  property  by  falsely  representing 
that  he  had  received  |600  he  becomes  liable 
to  his  principal  for  such  sum. — Wood  vs.  Bla- 
ney,  107  CaL  291,  296,  40  Pac.  Rep.  428.  See 
Myers  vs.  Byars,  99  Ala.  484,  12  So.  Rep.  430. 

42.  FRAUDULBNTIiY  INDUCING  PRINCI- 
PAL TO  INVBST.^ — If  agent  induces  his  prin- 
cipal to  invest  in  syndicate  by  representing  to 
him  that  he,  agent.  Is  not  member  of  such 
syndicate,  when  as  matter  of  fact  he  is  mem- 
ber, it  Is  fraud  on  principal,  and  he  can  recover 
from  agent  amount  so  invested,  regardless  of 
fact  that  agent  did  not  intend  to  commit  fraud. 
^Sterling  vs.  Smith,  97  CaL  343,  347.  32  Pac. 
Rep.  320. 

48.  GRATUITOUS  AGBlfT  IS  BOUND  TO 
BXBRCISB  GOOD  FAITH  and  ordinary  dili- 
gence.— Samonset  vs.  Mesnager,  108  CaL  864, 
868,  41  Pac  Rep.  837. 

44*  PRINCIPAL  MAY  COMPRL.  RETURN 
OF  PROPERTY,  WHBSN.^  Where  agent  has 
abused  his  trust  and  holds  his  principal's  prop- 
erty in  fraud,  principal  can  compel  return  of 
his  property  and  any  increase  of  it  by  way  of 
dividends  while  in  agent's  possession. — ^Woos- 
ter  vs.  Nevills,  73  Cal.  68,  60,  14  Pac.  Rep.  890. 

45.  PRINCIPAL  MAY  SBLL  LAND,  AL- 
THOUGH HB  HAS  GIVEN  ANOTHER  POIVER 

of  attorney  to  sell  it. — ^Blood  vs.  Shannon,  29 
CaL  393,  894. 

4e.  PRINCIPAL  AND  AGENT  NOT  ABSO- 
LUTELY PROHIBITED  FROM  DEALING 
"WITH  EACH  OTHER  in  respect  to  subject- 
matter  of  agency,  but  in  all  of  purchases  and 
bargains  respecting  property  directly  and 
openly  made  between  principals  and  agents 
utmost  good  faith  is  reQuired.^Rubidoez  vs. 
Parks,  48  CaL  216,  219. 


§  2331.  PRINCIPAL,  WHEN  BOUND  BY  INCOMPLETE  EXECUTION  OF 
AUTHORITY.  A  principal  is  bound  by  an  incomplete  execution  of  an  authority, 
when  it  is  consistent  with  the  whole  purpose  and  scope  thereof,  but  not  other- 
wise. History:   Enaeted  March  21,  1872. 

§  2332.  NOTICE  TO  AGENT,  WHEN  NOTICE  TO  PRINCIPAL.  As  against 
a  principal,  both  principal  and  agent  are  deemed  to  have  notice  of  whatever  either 
has  notice  of,  and  ought,  in  good  faith  and  the  exercise  of  ordinary  care  and  dili- 
gence, to  communicate  to  the  other. 

History:  Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Knowledge     of     agent  — Binds     principal, 

when. 
3, 4.  Same — ^Principal  bound  bj. 

5.  Same— Principal  not  bonnd,  when. 
G,  7.  Notice  to  agent  is  notice  to  principaL 

8.  Same— Banks. 


9.  Same— Carriers. 

10.  Same — Gorporatioiis. 

11.  Same — Consignor. 

12.  Notice  to  agent  not  notloe  to  principal, 

when. 
18.  Notice  to  one  of  two  joint  agents  notice  to 
alL 
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1.  APPLIED,  CITBD,  CONSTRVBD,  RB- 
FBRRED  TO,  etc.,  in:  Jefferson  vs.  Hewitt, 
103  Cal.  624,  629,  87  Pac.  Rep.  688;  Gallagher 
vs.  Equitable  Q.  L.  Co.,  141  Cal.  699,  705,  76 
Pac.  Rep.  329  (applied). 

Am  to  notice  to  principal  belnir  notice  to 
mmentf  see  monofirraphic  note  24  Am.  St.  Rep. 
228. 

a.  KNOW1.BDGBS  OF  AGESBrT— Binds  prin- 
cipal, TThen. — In  order  to  bind  principal  by 
knowledge  possessed  by  agent  it  Is  essential 
that  information  be  obtained  by  or  imparted 
to  agent  while  he  is  acting  as  agent  in  doing 
his  principal's  business  in  pursuance  of  his 
authority  and  in  his  character  as  agent. — Wit- 
tenbrock  vs.  Parker,  102  CaL  93,  101,  41  Am. 
St.  Rep.  172,  36  Pac  Rep.  874,  24  L.  R.  A.  197. 
See  Conn.  Goodwin  vs.  Dean,  60  Conn.  617. 
Iowa.  Smith  vs.  Dunton,  42  Iowa  48.  MIclu 
Russell  vs.  Sweezey,  22  Mich.  236.  Miss.  Doe 
ex  d.  Reynolds  vs.  Ingersoll,  11  Smed.  &  M. 
249,  49  Am.  Dec.  67.  N.  Y.  Weisser  vs.  Denl- 
son,  10  N.  Y.  68,  61  Am.  Dea  731.  Wis.  Pringle 
vs.  Dunn,  37  Wis.  449,  19  AnL  Rep.  772. 

8.  Principal  bonnd  by* — Principal  la  bonnd 
by  tbc  knowledge  of  bis  agent,  and  will  in  law 
be  deemed  to  have  constructive  notice  of  such 
knowledge. — Wittenbrock  vs.  Parker,  102  CaL 
98,  101,  41  Am.  St.  Rep.  172,  86  Pac.  Rep.  874, 
24  L.  R.  A.  197. 

4.  Same — ^Knowledge  of  ngent  pnrebaaing 
property  of  Hen  is  knowledge  of  his  principal. 
— Dolan  vs.  Reals,  67  CaL  899,  405. 

5.  Principal  not  bound,  wben. — Knowledge 
of  agent  is  not  knowledge  of  principal  in  mat- 
ters not  within  scope  of  agent's  authority. — 
Westerfeld  vs.  New  York  Ins.  Co.,  129  CaL  68, 
79,  68  Pac.  Rep.  92,  61  Pac.  Rep.  667. 

«.  NOTICB  TO  AGBNT  IS  NOTICB  TO 
PRINCIPAL.. — ^Notice  to  attorney,  counsel,  or 
agent  acquired  during  negotiations  for  pur- 
chase is  constructive  notice  to  their  principal. 
— Watson  vs.  Sutro,  86  CaL  500,  616,  24  Pac. 
Rep.  172.  25  Id.  64.  See  Connelly  vs.  Peck,  6 
CaL  348;  May  vs.  Borel,  12  CaL  91;  Stanley  vs. 
Green,  12  CaL  148;  Hunter  vs.  Watson,  12  CaL 
363;  78  Am.  Dec.  543;  Blerce  vs.  Red  Bluff  H. 
Co..  81  CaL  160,  161;  Donald  vs.  Reals,  67  CaL 
399;  Bank  of  United  States  vs.  Davis,  2  Hill 
<N.  Y.)  451-461;  Williamson  vs.  Brown,  16  N. 
Y.  854,  859;  Harrington  vs.  United  States  (Dis- 
tilled Spirits  Case),  78  U.  &  (11  WalL)  866,  867. 
bk.  20  L.  ed.  167. 


7.  Notice  to  agent  of  facts  arising  from  or 
connected  with  subject-matter  of  agency  is 
constructive  notice  to  principal  where  notice 
comes  to  agent  while  he  is  concerned  for  prin- 
cipal in  course  of  very  transaction. — ^Blerce  vs. 
Red  Bluff  H.  Co.,  81  CaL  160,  165;  Ronton  vs. 
Monnier,  77  CaL  449,  453,  19  Pac.  Rep.  820; 
Wittenbrock  vs.  Parker,  102  CaL  93,  101,  41 
Am.  St.  Rep.  172,  86  Pac.  Rep.  374,  24  L.  R.  A. 
197.  See  Watson  vs.  Sutro,  86  Cal.  500,  24  Pac. 
Rep.  172,  25  Id.  64.  N.  Y.  Jackson  ex  d.  Glover 
vs.  Winslow,  9  Cow.  18;  Bank  vs.  Davis,  2  Hill 
461;  Jackson  ex  d.  Bonnell  vs.  Sharp,  9  John. 
Ch.  162;  Jackson  ex  d.  Hopkins  vs.  Leek,  19 
Wend.  889.  Pa.  Reed's  AppeaL  84  Pa.  St  207; 
Bracken  vs.  *  Miller,  4  Watts  &  S.  102.  Fed. 
Astor  va  Wells,  17  U.  a  (4  Wheat)  466,  bk. 
4  L.  ed.  616;  Mechanics  Bank  vs.  Seton,  26  U. 
a  (1  Pet)  299,  809,  bk.  7  L.  ed.  152;  Harrington 
vs.  United  States  (Distilled  Spirits  Case),  78  U. 
a  (11  WalL)  366,  bk.  20  L.  ed.  167.  Bag.  Shel- 
don vs.  Cox,  2  Eden  (Eng.  Ch.)  224;  Fuller  vs. 
Bennett,  8  Hare  894.  402,  24  Eng.  Ch.  894;  Le 
Neve  vs.  Le  Neve,  1  Ves.  Sr.  64,  8  L.  Cas.  in 
Eq.  Pt  I  p.  106. 

&  Banks. — ^Knowledge  of  eaabler  of  bank 
In  making  loans  for  bank's  customers  is 
knowledge  of  bank. — Christie  vs.  Sherwood, 
118  C:al.  526,  682,  46  Pac.  Rep.  820. 

9.  Carrienk — ^Notice  to  agent  Is  notice  to 
carrier. — Jones  vs.  Earl,  87  CaL  680,  638,  99 
Am.  Dee.  838. 

10.  Covporatlonii. — Notice  to  agent  la  eon- 
stmctlve  notice  to  principal^  and  rule  applies 
to  corporations  as  well  as  individuals. — Jeffer- 
son va  Hewitt,  108  CaL  624,  629,  87  Pac  Rep. 
638. 

11.  Consignor. — ^If  consignee  was  author- 
ized as  agent  of  consignor  to  receive  money  in 
payment  of  damages  for  loss  or  injury  to  ar- 
ticles consigned,  consignor  was  charged  with 
notice  of  what  Its  agent  had  done. — Scammon 
vs.  Wells,  84  CaL  811,  814,  24  Pac.  Rep.  284. 

12.  NOTICB  TO  AGBNT— Not  arising  from 
or  connected  witb  sabject-matter  of  his  agency 
is  not  notice  to  principal  unless  actually  com- 
municated to  him. — Ronton  vs.  Monnier,  77  Cal. 
449,  453,  19  Pac.  Rep.  820. 

IS.  Notice  to  one  of  two  or  more  Joint 
agents  is  notice  to  all. — ^Wittenbrock  vs.  Par- 
ker, 102  CaL  98,  100,  41  Am.  St  Rep.  172,  86 
Pac.  Rep.  874,  24  L.  R.  A.  197. 


§2333.  OBLIGATION  OF  PBINOIPAL  WHEN  AGENT  EXCEEDS  HIS 
AUTHORITY.  When  an  agent  exceeds  his  authority,  his  principal  is  bound  by  his 
authorized  acts  so  far  only  as  they  can  be  plainly  separated  from  those  which  are 
unauthorized.  History:  Enacted  March  21, 1872. 

1.  Act  of  agent  partly  within  and  partly  with* 

out  authority. 

2.  Agency  defined  in  receipt — Effect  of. 

3.  Agent's  agreement  to  pay  larger  price  than 

authorize. 

4.  Creditor's  agent  employed  by  debtor. 


As  to  liability  af  principal  for  vnaotliorifled 
metm  of  aireat*  see  monoerraphic  notes  28  Am. 
St.  Rep.  189,  88  Am.  St  Rep.  779. 

1.    Act   of  Bsont   partly   within   and   partly 


wltkoat  hla  antkortty  Is  void  if  the  act  be  In 

Its  nature  indivisible,  but  if  divisible  without 
injury  to  the  principal,  the  latter  will  be 
bound  by  It  so  far  as  he  authorized  it.  and  it 
will  be  void  only  for  the  excess. — Chambers 
vs.  Satterlee,  40  Cal.  497.  628. 

2^  Asency  deflaed  la  a  receipt^  person  deal- 
ing: with  such  aflrent  should  ascertain  the  ex- 
tent of  the  agency. — ^Macdonald  vs.  Cool,  184 
Cal.  502,  604,  66  Pac.  Rep.  727. 

S.     Agent  anthorlaed  to  oasploy  tko  servtcos 


I 


112384,2335        (1812) 


OSTBlfSIBUD  AUTHORITT— ACTS   UlfDBR. 


[DiT.  Ill,  Pt.  IV. 


of  another  at  a  eertala  prloe,  his  principal  will  of  a  debtor,  and  the  debtor  also  employs  him 

be  bound  by  the  affent's  agreement  to  pay  a  to  collect  money  for  him  and  apply  it  when 

larger    price    than    authorlzed.^Whitton    m,  collected  on  his  debt,  which  agent  fails  to  do, 

Sullivan,  96  Cal.  480.  488,  81  Pac.  Rep.  1116.  it  Is  debtor's  loss.— Phillips  vs.  Mayer,  7  Cal. 

4.     Creditor's   agent   employed    by    debtor.—  81»  88. 
Where  an  aerent  Is  employed  to  collect  money 

§  2334.    FOB  ACTS  DONE  UNDER  A  MERELY  OSTENSIBLE  AX7TH0RITY. 

A  principal  is  bound  by  acts  of  his  agent,  under  a  merely  ostensible  authority,  to 

those  persons  only  who  have  in  good  faith,  and  without  want  of  ordinary  care, 

incurred  a  liability  or  parted  with  value,  upon  the  faith  thereof. 

History:  Enacted  March  21,  1872;  amended  by  Code  GommiBsion,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  415,  held  unconstitutional,  see  history, 
§4,  ante;  amendment  re-enacted  March  21,  1005,  Stats,  and  Amdts.  1905, 
c.  CDLVII,  p.  616. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Bank  paying  drafts  of  oBtensible  agent. 

3.  Charging  principal  with  act  of  oBtensible 

agent — Bequisites. 

4.  Construction  of  section, 

5.  Corporation    bound    bj    ostensible    agent, 

when. 

6.  Dealing  with  assumed  agent. 

7.  Former  agent  still  acting — Presumption. 
8-10.  Principal    liable    for    torts    of    ostensible 

agent. 
11.  Same— But  not  after  notice  that  agency 
has  ceased. 

1.  APPLIBD,  CITES),  COIfSTRUBDy  RB- 
FERRBD  TO,  etc..  In:  Donnelly  vs.  San  Fran- 
cisco B.  Co.,  117  Cal.  417,  422,  49  Pac  Rep.  669 
(construed);  Bank  of  Ukiah  vs.  Mohr,  180  CaL 
268,  269,  62  Pac.  Rep.  611   (referred  to). 

As  to  what  Is  ostensible  autkorlty,  see  ante 
9  2817   and   note. 

2.  BANK  CANNOT  BBS  CONSIDKRBD  AS 
NEGLIGENT  WITHIN  THB  RVLR  as  laid 
down  in  section  in  paying  drafts  of  ostensible 
agrent  when  they  had  theretofore  paid  hun- 
dreds of  these  drafts  and  had  not  been  notified 
not  to. — Bank  of  Ukiah  vs.  Mohr,  180  Cal.  268, 
270,  62  Pac.  Rep.  611. 

3.  CHARGING  PRINCIPAIi  TVITH  ACT  OF 
OSTESNSIBL.es     AGESNT — ^Reqnlaltea. — ^He     who 

seeks  to  chargre  principal  with  act  of  allegred 
ostensible  agrent  must  himself  believe  that 
agrent  had  authority  as  such  from  allegred  prin- 
cipal.— Goslingrer  vs.  Orangrers'  Bank,  124  CaL 
225.  227,  66  Pac.  Rep.  1029.  See  Harris  vs.  San 
Diegro  F.  Co.,  87  Cal.  626,  26  Pac.  Rep.  758. 

4.  CONSTRUCTION  OF  SECTION. — Section 
deals  solely  with  rights  and  liabilities  arisingr 
out  of  contract,  and  was  not  deslgrned  to  de- 
stroy eflfect  of  universally  accepted  principle 
of  law  declared  in  S  8880  and  limit  responsibil- 
ity of  principal  only  to  contractual  liabilities 
arising  from  ostensible  authority. — Donnelly 
vs.  San  Francisco  B.  Co.,  117  CaL  417,  422,  49 
Pac.  Rep.  559. 

6.  CORPORATION  IS  BOUND  BT  ACTS  OF 
ITS  OSTESNSIBLBS  AOISNT  In  scope  of  his  em- 


ployment after  termination  of  agency  to  party 
who  had  no  notice  of  termination. — Swinner- 
ton  vs.  Argronaut  K  &  D.  Co.,  112  CaL  376.  879, 
44  Pac.  Rep.  719. 

6.  DESALING    T^TTH    ASSUMED     AGBNT.r— 

One  who  deals  with  assumed  agent  of  married 
woman  whom  he  has  never  seen  should  make 
careful  Inquiry  as  to  validity  and  scope  of 
ag:ency. — Brown  vs.  Rouse,  104  Cal.  €72,  676, 
88  Pac.  Rep.  607. 

7.  irORMESR  AGESNT  STILI«  ACTING — 
PRESSUBiPTION.^ — One  who  becomes  aware 
that  his  former  ag'ent  is  still  assuming:  to  act 
for  him  must  presume  that  he  is  assuming  to 
act  in  his  former  capacity,  and  it  is  negrlig'ence 
on  his  part  not  to  repudiate  agrency. — Quinn 
vs.  Dresbach,  76  Cal.  159,  162,  7  Am.  St.  Rep. 
138,  16  Pac.  Rep.  762. 

8.  PRINCIPAL  IS  LIABLBS  FOR  TORTS  OF 
OSTESNSIBLES  AGESNT. — ^No  reason  exists  why 
principal  under  ostensible  authority  which, 
througrh  fault  or  negrligrence  he  has  permitted, 
should  be  exonerated  from  liability  for  torts 
of  ostensible  agent  any  more  than  would  prin- 
cipal in  case  of  actual  agrency,  and  greneral 
rule  is  as  declared  In  |  2330. — Donnelly  va.  San 
Francisco  B.  Co.,  117  CaL  417,  422,  49  Pac  Rep. 
669. 

9.  PriBclpal  la  liable  for  aeta  of  hla  ooten- 
■Ible  affemt  in  purchasing:  cattle,  and  may  be 
held  for  purchase  price  thereof. — Buckley  vs. 
Si|verbergr,  113  CaL  678,  679,  46  Pac  Rep.   804. 

10.  Where  principal  has  for  long:  time  been 
accustomed  to  buy  groods  througrh  agent  from 
certain  parties,  he  Is  liable  to  such  parties 
for  goods  purchased  by  such  agent  until  par- 
ties have  notice  of  termination  of  agency. — 
Van  Dusen  vs.  Star  Q.  M.  Co.,  86  CaL  571,  677, 
96  Am.  Dec.  209. 

11.  Bat  not  after  notleo  that  mm^nvy  haa 
ceased. — Seller  of  goods  to  principal  through 
orders  of  his  agent  cannot  hold  principal  for 
goods  ordered  by  agent  without  principal's 
consent  after  he  has  been  notified  by  principal 
that  agency  has  ceased. — ^Van  Dusen  vs.  Star 
Q.  M.  Co.,  86  Cal.  671,  677.  95  Am.  Dec  209. 


§  2335.  WHEN  EXCLUSIVE  CREDIT  IS  GIVEN  TO  AGENT.  If  exclusive 
credit  is  given  to  an  agent  by  the  person  dealing  with  him,  his  principal  is  exon- 
erated by  payment  or  other  satisfaction  made  by  him  to  his  agent  in  good  faith^ 
before  receiving  notice  of  the  creditor's  election  to  hold  him  responsible. 

History:   Enacted  March  21^  1872. 
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One   aelllnir   vroperty   to   undisclosed   airent      or   principal. — Pugret   Sound   I*    Co.   vs.    Krufir* 
of    his  wife   upon  discovering  agrency  of  hus-       89  Cal.  237,  244,  26  Pac.  Rep.  902. 
b&nd  may  resort  for  payment  either  to  a^ent  See  post  |  2336  note. 

§2336.  RIGHTS  OF  PEB80N  WHO  DEALS  WITH  AGENT  WITHOnT 
KITOWLEDGE  OF  AGENCY.  One  who  deals  with  an  agent  without  knowing  or 
haying  reason  to  believe  that  the  agent  acts  as  such  in  the  transaction,  may  set  off 
against  any  claim  of  the  principal  arising  out  of  the  same,  all  claims  which  he 
might  have  set  off  against  the  agent  before  notice  of  the  agency. 

History:   Enacted  March  21,  1872. 


1.  Payment  to  agent  discharges  debt,  when. 

2.  Principal  held  for  agent's  purchases,  when. 

3.  Same — ^When  not. 

4.  Purchaser  from  agent — Payment. 

Aji  to  vadlselosed  priBelpal*to  liability  •a 
aarent's  coBtmcts,  see  monosrraphlc  notes  by 
Robert  Desty,  2  Ia  R.  A.  Sll;  when  credit  Is 
^ven  to  agrent,  2  L.  R.  A.  749. 

As  to  liaMllty  of  bank  or  other  depositary 
or  at  drawee  for  tmiking  deposit  of  mm^nt,  fldn- 
«tary,  or  other  representatlre  to  pay  his  own 

debt,    see    monogrraphic    note    by    P.    H.    Van 
Auken,  62  L«.  R.  A.  790. 

1.  PAYMENT  TO  AGENT  DISCHAROBS 
DEBT,  WHEN. — AsTents  of  an  undisclosed 
principal  contractlngr  In  their  own  names  when 
empowered  to  sell  may  receive  payment,  and 
payment  to  tnem  dlschargres  the  debt. — ^Lum- 
ley  TS.  Corbett,  18  Cal.  494,  495. 

2.  PRINCIPAL  HELD  FOR  AGENT'S  PUR- 
CHASES, yira'ES, — One  sellincr  soods  to  an 
ag^ent  supposing:   him   to   be   a  principal,   but 


afterwards  discovering:  him  to  bo  an  aerent  of 
the  principal,  may  resort  to  the  principal  for 
payment. — ^Thomas  vs.  Moody,  57  Cal.  215,  220; 
Berg:tholdt  vs.  Porter,  114  Cal.  681,  689,  46  Pac. 
Rep.  738.  See  Puset  Sound  L.  Ca  vs.  Krugr, 
89  CaL  287,  248,  26  Pao.  Rep.  902. 

••  When  not. — Where  an  agrent  makes  a 
contract  In  his  own  name  without  disclosing: 
his  principal,  and  principal  Is  unknown  to 
other  party,  principal  may  sue  or  be  sued  on 
contract;  but  If  principal  Is  known  he  cannot 
be  so  sued,  especially  when  he  is  present  at 
making:  of  contract. — Ferg:uson  vs.  McBean,  91 
Cal.  68,  72,  27  Pac.  Rep.  518,  14  L..  R.  A.  66. 
See  Ollllg:  vs.  Lake  Bigler  R.  Co.,  2  Nov.  214, 
216;  Chandler  vs.  Coe,  64  N.  H.  661. 

4.     PURCHASER  FROM  AGENT — ^Payment. — 

One  purchasing  of  ag:ent  acting:  for  himself, 
and  not  disclosing:  his  principal,  glvlnff  note 
for  purchase  money  may  pay  note  to  payee, 
notwithstanding  notice  from  principal  that 
lumber  belongred  to  hlm.^Argrenti  vs.  Bran- 
nan,  6  Cal.  851,  868. 


§2337.  INSTRUMENT  INTENDED  TO  BIND  PRINCIPAL  DOES  BIND 
HIM.  An  instrument  within  the  scope  of  his  authority  by  which  an  agent  intends 
to  bind  his  principal,  does  bind  him  if  such  intent  is  plainly  inferable  from  the 
instrument  itself.  History:  Enacted  March  21, 1872. 

1,2.  Contract — ^Requisites  to  bind  principal. 
3.  Note — Requisites  to  charge  principal. 


1.  CONTRACT— REQUISITES  OF  TO  BIND 
PRINCIPAL.. — It  is  not  indispensable  in  order 
to  bind  principal  that  contract  should  be  exe- 
cuted in  his  name  and  as  his  act,  but  it  will  be 
sufficient  if  upon  whole  Instrument  It  can  be 
g:athered  from  terms  thereof  that  party  de- 
scribed himself  and  acts  as  a^ent  and  Intends 
thereby  to  bind  his  principals  and  not  to  bind 
himself. — Love  vs.  Sierra  Nevada  I*  W.  &  M. 
Co.,  32  Cal.  639.  654.  See  Haskell  vs.  Cornish, 
13  Cal.  45;  McDonald  vs.  Bear  River  &  A.  W.  & 
M.  Co.,  13  Cal.  220,  221. 

2.  TVhere    name    of    prtnclpal    appears    on 


face  of  Instmment  or  contract,  and  It  is  evi- 
dent that  ag:ent  did  not  intend  to  bind  himself 
personally,  but  acted  merely  on  behalf  of  prin- 
cipal, if  he  acted  by  competent  authority  prin- 
cipal and  not  agent  will  be  bound. — Haskell 
vs.  Cornish,  13  Ca}.  45,  48. 

8.     NOTE — ^Requisites  of  to  ctaarse  principal. 

-»It  Is  not  necessary  In  promissory  note  that 
agrent  should  add  to  his  signature  words 
"agent  for"  or  sign  principal's  name  by  him- 
self as  agent,  but  If  in  body  of  paper  it  ap- 
pears that  note  Is  note  of  principal  or  made 
by  signer  for  and  as  agent  for  principal  this 
Is  enough  to  make  It  the  note  of  principal.— 
Haskell  vs.  Cornish,  18  Cal.  46,  47. 


§2338.  PRINCIPAL'S  RESPONSIBILITY  FOR  AGENT'S  NEGLIGENCE 
OR  OMISSION.  Unless  required  by  or  under  the  authority  of  law  to  employ 
that  particular  agent,  a  principal  is  responsible  to  third  persons  for  the  negligence 
of  his  agent  in  the  transaction  of  the  business  of  the  agency,  including  wrongful 
acts  committed  by  such  agent  in  and  as  a  part  of  the  transaction  of  such  busi- 
ness, and  for  his  wilful  omission  to  fulfil  the  obligations  of  the  principal. 

History:   Enacted  March  21,  1872. 
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1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Agent  obtaining  note-— Liabilitj  of  prin- 

cipal. 
8-5.  Agent's  wanton  and  malicious  acts — ^Prin- 
cipal's liability. 

6.  Care  required  of  principal  or  agent. 

7.  Contract  obtained  through  agent's  fraud. 

8.  Delegation  of  duties  to  skilful  agent — 

Effect  of. 

9.  False    representations    of    agent,    when 

immaterial. 
10.  Joint  agent — ^Liability  of  ]^rincipal. 
11, 12.  Negligence    of    agent  —  Pnndpsu's     lia* 

bilitj. 
18-18.  Personal    injuries  —  Principal's    liabilitj 

for  agent's  negligence. 

19.  Same— ^ewer   contractor— Not  agent   of 

city. 

20.  Principal  liable  for  agent's  frauds,  torts, 

etc 

21.  Principal    accepting    agent's    fraudulent 

contract  liable  thereon. 

22.  Bailroad  company  liable  for  agent's  neg- 

ligence although  also  employed  by  an- 
other company. 
23, 24.  Bespondeat  superior — ^Rule  of. 

25.  Same — ^Independent  contractors. 

26.  Warehouseman — Negligence  of  agent. 
27, 28.  Telegraph  company — Negligence  of  agent. 

1.  APPLIBXI,  CITKD,  COIfSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Bank  vs.  Western  U. 
Tel.  Co.,  52  Cal.  280,  289  (applied);  Clowdls  vs. 
Fresno  F.  &  I.  Co.,  118  Cal.  816,  821,  62  Am.  St. 
Rep.  288.  60  Pac.  Rep.  878  (applied);  Wilder 
vs.  Beede,  119  Cal.  646,  660,  61  Pac.  Rep.  1088 
(applied);  Brown  vs.  La  Societe  Francaise,  188 
Cal.  476,  476  (construed),  478  (construed),  71 
Pac.  Rep.  616. 

Aa  to  asrent's  respoiialblllty  to  tklrd  peraona, 
see  post  i  2343. 

2.  AGENT  OBTAINING  NOTE— Liability  of 
principal. — Where  one  accepts  note  from  his 
self -constituted  agrent,  knowing:  that  note  had 
been  executed  in  advance  of  delivery  of  groods 
for  which  it  was  made  and  for  sum  largrely  in 
excess  thereof,  circumstances  made  it  his  duty 
to  inquire  into  acts  and  representations  by 
which  such  agrent  had  procured  paper,  and  If 
he  does  not  he  is  liable  for  agrent's  miscon- 
duct.— Wilder  vs.  Beede,  119  Cal.  646,  660,  61 
Pac.  Rep.  1088.  See  Riser  vs.  Walton,  78  Cal. 
490,  21  Pac.  Rep.  862;  Pope  vs.  Armsby  Co.,  Ill 
Cal.  169,  48  Pac.  Rep.  689.  Mleh.  Busch  vs. 
Wilcox,  82  Mich.  836,  840,  21  Am.  St.  Rep.  668, 
47  N.  W.  Rep.  328.  Pa.  Wheeler  &  W.  Mfgr. 
Co.  vs.  Augrhey,  144  Pa.  St.  398,  27  Am.  St.  Rep. 
638,  22  Atl.  Rep.  667.  Fed.  Veaxie  vs.  Wil- 
liams, 49  U.  a  (8  How.)  184,  167,  bk.  12  U  ed. 
1018. 

8.  AGENT'S  "WANTON  AND  MALIOIOUB 
ACT — PRINCIPAL'S  1.IABIL.ITY. — Principal  is 
not  liable  for  the  wrongrful  and  tortious  acts 
of  his  agrents  if  done  without  the  scope  of  his 
authority,  where  principal  did  not  accept  the 
fruits  of  such  acts  or  In  any  manner  ratify 
them. — Fogrel  vs.  Schmalz,  92  Cal.  412,  418,  28 
Pac.  Rep.  444. 

4.  Principal  la  liable  for  aetoal  damagre 
caused  by  act  of  hia  aarent  done  In  usual 
course  of  his  employment,  but  he  is  not  re- 
sponsible   for   wanton    and   malicious    damagre 


done  by  asent  without  his  consent,  approTal. 
or  subsequent  ratification. — Mendelsohn  vs. 
Anaheim  I*  Co.,  40  CaL  657,  662.  See  Turner 
vs.  North  Beach  &  M.  R.  Co.,  84  Cal.  694;  Wade 
vs.  Thayer,  40  Cal.  678. 

6.  Railroad  eompany  la  »ot  liable  for  the 
wanton  and  mallelona  act  of  Its  eondactov 
committed  out  of  the  course  of  his  agency  in 
putting  person  ofC  car.^Kline  vs.  Central  Pao. 
R.  Co.,  87  Cal.  400,  408,  99  Am.  Dec.  282. 

6.  CARE  REQUIRED  OF  PRINCIPAIj  OR 
AGENT. — Every  one,  whether  acting-  indi- 
vidually or  through  agents,  is  bound  to  exer- 
cise ordinary  care  to  prevent  Injury  to  person 
or  property  of  another. — Clowdls  vs.  Fresno 
F.  &  I.  Co..  118  Cal.  816»  321,  62  Am.  St.  Rep. 
288,  60  Pac.  Rep.  378. 

7.  A  CONTRACT  OBTAINED  THROrGH 
FRAUD  OF  INSURANCE  AGENT  practised  on 
both  insurer  and  insured  Is  voidable  at  in- 
stance of  either  party,  if  injured  thereby. — 
McKay  vs.  New  York  L.  Ins,  Co.,  124  Cal.  270, 
278,  66  Paa  Rep.  1112.  See  Jurgens  va.  New 
York  Lb  Ins.  Co.,  114  Cal.  161,  45  Pac.  Rep. 
1064;  Maxson  vs.  Llewelyn,  123  Cal.  196.  54 
Pac.  Rep.  732.  Maaa.  Fisher  vs.  Metropolitan 
L.  Ins.  Co.,  160  Mass.  886,  39  Am.  St.  Rep.  495. 
36  N.  E.  Rep.  849,  162  Mass.  236.  38  N.  E.  Rep. 
603.  Mo.  Loehner  vs.  Home  Mut.  Ins.  Co.,  17 
Mo.  247,  256.  Fed.  Sawyer  vs.  Equitable  A. 
Ins.  Co.,  42  Fed.  Rep.  33,  35;  Selby  vs.  Mutual 
Life  Ins.  Co.,  67  Fed.  Rep.  490;  New  York  Life 
Ina  Co.  va  Fletcher,  117  IT.  S.  619,  bk.  29  L.  ed. 
934,  6  Sup.  Ct  Rep.  837. 

&  DELEGATION  OF  DUTIES  TO  SKTT.FUL 
AGENT — Effect  of. — Failure  to  perform  or  Im- 
proper performance  on  part  of  servant  cannot 
be  excused  by  master  by  showing  that  execu- 
tion was  delegated  to  servant  even  of  ap- 
proved carefulness,  knowledge,  or  skill,  but  it 
must  further  be  shown  that  servant  in  par- 
ticular matter  exercised  full  degree  of  care 
and  showed  requisite  amount  of  skill,  and  this 
is  true  however  subordinate  or  menial  may  be 
rank  of  servant. — Clowdls  vs.  Fresno  F.  A  I. 
Co.,  118  Cal.  816,  821,  62  Am.  St.  Rep.  238.  60 
Pac.  Rep.  878. 

IK  FALSE  REPRESENTATIONS  OF  AN 
AGENT — ^Wken  ImmaterlaL — That  agent  for 
actress  falsely  represented  actress  to  be  his 
wife,  does  not  prevent  actress  suing  for  her 
services  rendered;  for  existence  or  non-exist- 
ence of  marital  relations  was  immaterial  to 
contract,  unless  such  representations  resulted 
in  injury. — Grosse-Becker  vs.  Becker,  102  Cal. 
226,  228,  36  Pac.  Rep.  433. 

10.  JOINT  AGENT— Liability  of  principals. 
-~-Agent  Jointly  selected  and  mutually  agreed 
upon  by  mortgragers  and  mortgagees  to  take 
charge  of  mortgaged  property  becomes  agent 
of  both  parties  in  management  of  property, 
and  mortgagees  are  not  liable  to  mortgager 
for  agent's  mismanagement  or  waste. — ^Mur- 
dock  vs.  Clarke,  90  CaL  427,  434,  27  Pac.  Rep. 
276. 

11.  NEGLIGENCE  OF  AGENT— Principal's 
liability. — Principal  is  responsible  to  third  per- 
sons for  injury  occasioned  by  negligent  acts 
of  agents  and  by  their  own  wrongful  acts  as 
part  of  their  business  as  such. — Overacre  va 
Blake,  82  Cal.  77,  81,  22  Pac.  Rep.  979.  See 
Kline  vs.  Central  Paa  R.  Co.,  87  Cal.   409,  99 
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Am.  Dec.  282;  Taylor  v&  Western  Pac  R.  Co., 
45  C&l.  823;  Bank  vs.  Western  U.  Tel.  Co.,  62 
CaL  2S0. 

12i     Unless   required  bx  m  vader  authority 

of  law  to  employ  that  particular  affent,  prin- 
cipal is  liable  to  third  person  for  nesrllfirence 
of  his  agrent  in  transaction  of  business  of 
agency,  including:  wrongful  acts  committed  by 
such  agent  in  and  as  part  of  transactions  of 
such  business  and  for  his  wilful  omission  to 
fulfil  obligations  of  principal. — ^Bank  vs.  West- 
ern U.  TeL  Co.,  62  Cal.  280,  289. 

13.  PBRSOIfAL  INJlTRIBS^Prlaclpal's  lia- 
bility for  agent's  negligence. — Conductor  is 
acting  within  scope  of  his  authority  in  ex- 
cluding person  from  car  who  is  not  entitled 
to  be  admitted  to  or  to  remain  on  car,  and 
if  he  does  so  in  negligent  and  Improper  man- 
ner company  is  liable  for  injuries  to  person 
removed  occasioned  thereby. — Kline  vs.  Cen- 
tral Pac.  R.  Co.,  37  CaL  400,  409,  99  Am.  Deo. 
282. 

14.  Master  is  responsible  for  injuries  in- 
flicted by  bull  driven  in  public  roadway  by  his 
servants,  who  knew  of  vicious  character  of  the 
bull. — Clowdis  va  Fresno  F.  &  L  Co.,  118  CaL 
815,  821.  62  Am.  St.  Rep.  238,  50  Pac.  Rep.  373. 

See  ante  i  1714  note  pars.  13-16. 

15.  Private  hospital  receiving  patients  for 
pay  is  liable  to  one  of  patients  for  injury  hap- 
pening to  him  by  reason  of  negligence  of  sur- 
geon employed  and  paid  by  hospital. — Brown 
vs.  La  Socle te  Francalse,  138  CaL  475,  476,  71 
Pac.  Rep.  616. 

16.  Servant's  knowledge  to  whom  animal  is 
intrusted  of  its  ferocious  disposition  is  knowl- 
edge of  master  sufficient  to  render  latter  liable. 
— Clowdis  vs.  Fresno  F.  St  I.  Co.,  118  CaL  315, 
320,  62  Am.  St.  Rep.  238,  60  Pac.  Rep.  373.  See 
Brice  vs.  Bauer,  108  N.  Y.  428,  2  Am.  St.  Rep. 
454,  15  N.  E.  Rep.  695. 

17.  Street  railroad  company  Is  liable  for 
the  action  of  its  agent,  the  conductor  of  a 
street  car,  for  the  actual  damage  sustained  by 
a  passenger  in  ejecting  the  passenger  from 
the  car. — ^Turner  vs.  North  Beach  &  M.  R.  Co., 
34  CaL  594,  600. 

18.  Where  servants  are  In  charge  of  a  bull, 
driving  it  along  a  public  highway,  and  it  twice 
attacks  persons  while  so  being  driven,  the 
knowledge  thus  obtained  by  the  servants  of 
the  vicious  nature  of  the  bull  will  be  the 
knowledge  of  the  master,  and  if  the  bull  a 
third  time  while  being  so  driven  attacks  and 
Injures  a  person,  the  master  will  be  liable  for 
such  Injuries,  although  neither  the  master  nor 
the  servants,  before  the  latter  commenced  to 
drive  the  animal  upon  that  particular  occa- 
sion, knew  of  its  vicious  nature. — Clowdis  vs. 
Fresno  F.  &  L  Co.,  118  CaL  815,  822,  62  Am. 
St.  Rep.  238,  50  Pac.  Rep.  878.  See  Ficken  vs. 
Jones,  28  CaL  618;  Barnum  vs.  Terpening,  75 
Mich.  557,  42  N.  W.  Rep.  967. 

19.  Sewer  contractor — "Sot  agent  of  cltr.— 
Sewer  contractor  is  not  agent  or  servant  of 
city,  and  city  is  not  responsible  for  injuries 
occasioned  by  negligence  of  such  contractor. 
— O'Hale  vs.  Sacramento,  48  CaL  212,  214.  See 
James  vs.  San  Francisco,  6  CaL  528,  65  Am. 
Dec.  526:  Boswell  vs.  Laird,  8  CaL  469.  68  Am. 
Dec.  845;  Du  Pratt  vs.  Lick.  38  CaL  691; 
Krause  vs.  Sacramento,  48  CaL  281. 


20.  PRINCIPAI*  18  lilABT^SS  TO  THIR1> 
FEIRSONS  FOR  THES  FRAITDS,  deceits,  con- 
cealments, misrepresentations,  torts,  negli- 
gences, and  other  malfeasance  or  misfeasance 
and  omissions  of  duty  of  his  agent  in  course  of 
his  employment. — Bank  vs.  Western  U.  Tel. 
Co.,  62  CaL  280,  287. 

ai.     PRINCIPAX*   HAVDTO   ACCBPTED  THB 
BKNBFITS      OF     FRAVDVLSNT      CONTRACT 

made  by  his  agent  Is  equally  bound  with 
agent  for  any  fraudulent  representations 
which  induced  it. — Freeman  vs.  Kieffer,  101 
CaL  264.  259,  35  Pac.  Rep.  767. 

as.  RAILROAD  COMPANY  IS  LIABLB  FOR 
NEGLIGBNCB:  of  AGBNT,  although  such 
agent  may  also  be  employed  by  another  com- 
pany, If  such  acts  of  negligence  were  within 
scope  of  his  duties  to  first  company. — ^Taylor 
vs.  Western  Pac  R.  Co.,  45  Cal.  323,  334. 

as.     RBSPOBnDBSAT    SUPBRIOR^Role    of.~ 

Relation  between  parties,  in  which  responsi- 
bility attaches  to  one  for  acts  or  negligence  of 
other,  must  be  that  of  superior  and  sub- 
ordinate, in  which  latter  is  subject  to  control 
of  former;  responsibility  is  placed  where 
power  exists;  having  power  to  control,  supe- 
rior (master)  is  bound  to  exercise  it  to  pre- 
vention of  injuries  to  third  parties,  or  he  will 
be  held  liable. — Boswell  va  Laird,  8  CaL  469» 
489,  68  Am.  Dec  848. 

24.  Rule  of  respondeat  superior  is  appli- 
cable to  that  relation,  wherever  it  exists, 
whether  between  principal  and  agent  or  mas- 
ter and  servant,  and  to  subjects  to  which 
that  relation  extends,  and  is  coextensive  with 
it,  and  ceases  when  relation  Itself  ceases  to> 
exist. — Boswell  vs.  Laird.  8  CaL  469,  4S9.  68 
Am.  Dec.  848.  See  Blake  vs.  Ferris,  5  N.  Y.  48,. 
66  Am.  Dec  304. 

S5.  Independent  eontraetors. — ^Where  archi- 
tects are  employed  to  construct  dam,  the 
mode  of  construction,  selection  of  materials, 
and  employment  of  hands  to  be  intrusted  to> 
contractors,  and  to  this  relation  doctrine  of 
respondeat  superior  does  not  apply. — Boswell 
vs.  Laird,  8  CaL  469,  489,  68  Am.  Dec.  843.  See 
Mass.  Lowell  vs.  Boston  &  L.  R.  Co.,  40  Mass. 
(23  Pick.)  24,  84  Am.  Dec.  33.  N.  Y.  Blake  vs. 
Ferris.  5  N.  T.  48,  55  Am.  Dec.  804;  Pack  vs. 
Mayor,  8  N.  Y.  222;  Kelly  vs.  Mayor,  11  N.  Y. 
432.  Eng.  Helbltt  vs.  London  A  N.  W.  R.  Co.,. 
4  Exch.  254;  Knight  vs.  Fox,  6  Exch.  721; 
Rapon  vs.  Cubitt,  9  Exch.  710;  Burgess  vs. 
Gray,  1  Man.  G.  &  S.  (1  C  B.)  678,  60  Eng.  C 
I*  577. 

56.  WAREHOVSBMAlf  ~  Negligence  of  an 
agent. — Negligence  of  agent  in  charge  of 
warehouse  is  negligence  of  warehouseman, 
and  latter  is  liable  therefor. — Stewart  vs. 
Naud,  125  CaL  696,  600,  58  Pac.  Rep.  186. 

57.  TELEGRAPH  COMPAITY — Negllgenee  of 
agents — Identity  of  sender  of  valuable  tele- 
graphic message  must  be  determined  by  ap- 
propriate agent  of  company,  and  for  his  negli- 
gence company  Is  liable. — Bank  vs.  Western 
U.  TeL  Co.,  52  Cal.  280,  288.  See  Elwood  vs. 
Western  U.  TeL  Co.,  45  N.  Y.  649,  6  Am.  Rep. 
140. 

28.  'Wrong  act  of  agent  of  telegraph  com- 
pany in  wilfully  and  fraudulently  sending  des- 
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patch  in  name  of  another  la  aa  much  dona  in      vantly  aent  for^d  meaaavab — ^Bank  Ya.  West- 
course  of  his  employment  aa  if  he  had  neffli*      am  U.  TaL  Co.,  62  CaL  280,  SSt, 

§2339.  PRINCIPAL'S  SESP0NSIBILIT7  FOB  WRONGS  WILFULLY 
COMBuxTJsD  BY  THE  AGENT.  A  principal  is  responsible  for  no  other  wrongs 
committed  by  his  agent  than  those  mentioned  in  the  last  section,  unless  he  has 
authorized  or  ratified  them,  even  though  they  are  committed  while  the  agent  is 
engaged  in  his  service. 

History:   Enacted  March  21,  1872. 


Applied^   dtedy   eoaatraedy   reftored   tOy    eta» 

in:  Wilder  vs.  Beede,  119  CaL  646,  650,  61  Pac 
Rep.  1088  (applied). 

See  ante  S  2338  and  note. 

Aa  to  crlmlaal  and  penal  liability  (or  aet  of 
«vent»  see  monogrraphic  note  by  F.  H.  BowIby» 
41   L.   R,   A.   660. 


Aa  to  frandaleBt  er  Illegal  acta  •(  aseat,  see 

monogrraphic  note  by  Robert  Desty,  1  L.  R.  A. 
146. 

Aa  to  liability  of  prlnelpal  for  ■Klaeoadiict  of 
aireaty  aee  moncsraphlc  note  In  6»  Am.  Dec. 
S17. 


AETICLE  IV. 

OBLIGATIONS  OF  AGENTS  TO  THIRD  PERSON& 


%  2342.    Warrantj  of  anthority. 
^2343.    Agent's     reeponaibilitj    to 
sons. 


third   per« 


8  2344.    Obligation  of  agent  to  sorrender  prop- 

ertj  to  third  person. 
8  2345.    Agent  not  having  capacity  to  contraet. 


§  2342.  WAERANTY  OF  AT7TH0BIT7.  One  who  assnmes  to  act  as  an  agent 
thereby  warrants,  to  all  who  deal  with  him  in  that  capacity,  that  he  has  the  au- 
thority which  he  assumes. 

History:  Enacted  March  21, 1872. 

1.  Agent  acting  outside  of  scope  of  authority, 

personally  liable. 

2.  Agent  falsely  assuming  to  aet — ^Liability. 

3.  Attorney  in  fact  wrongfully  signing  princi- 

pal's name— liability. 


Aa  to  meoaure  of  damases  for  breach  of 
asremt's  warrant  of  authority,  see  post  %  3318. 

As  to  when  contracts  executed  lu  name  of 
aaremts  only  do  not  bind  them  peraonaUy,  see 

monogrraphic  note  57  Am.  Rep.  636. 

As  to  personal  liability  of  asrent  on  contract 
executed  without  authority,  see  monog^raphio 
note  60  Am.  Dec.  793. 

1.  Aarent  actios  outside  of  the  scope  of  his 
authority  Is  personally  liable. — ^Tuite  va  Wake- 
tee,   19   Cal.   692,   706. 


9.     Aaront  falsely  aaamnlnir  to  aet — lilabOlty. 

^-Agrent  who  has  contracted  to  sell  land  In 
name  of  disclosed  principal  cannot  be  held 
personally  on  the  contract  or  for  damasea  for 
its  breach,  but  If  he  has  falsely  assumed  so  to 
act  and  money  has  been  paid  to  him  on  ac- 
count thereof.  It  may  be  recovered  back  from 
him  with  interest. — Senter  vs.  Monroe.  77  CaL 
847,  860,  19  Pac  Rep.  680. 

8.  Attorney  In  fact  TrroBsrfnlly  alsnlnip  his 
prlndpal'a  name  to  note  and  ralsinsr  money 
thereon  Is  liable  on  note,  not  from  obligation 
created  by  note  itself,  but  from  wrons  done 
in  procurins:  money  by  means  of  his  false  rep- 
resentations as  to  his  authority  to  borrow 
money  and  grive  note. — ^Lander  vs.  Castro.  48 
CaL  497,  601. 


§2343.    AGENT'S  BESP0NSIBILIT7  TO  THIBD  PERSONS.     One  who  as- 

sumes  to  act  as  an  agent  is  responsible  to  third  persons  as  a  principal  for  his  acts 
in  the  course  of  his  agency,  in  any  of  the  following  cases,  and  in  no  others : 

1.  When,  with  his  consent,  credit  is  given  to  him  personally  in  a  transaction ; 

2.  When  he  enters  into  a  written  contract  in  the  name  of  his  principal,  without 
believing,  in  good  faith,  that  he  has  authority  to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

History:  Enacted  March  21,  1872. 


1.  Agent   not   liable  for   expense   of   suit, 

■when. 

2.  Agents  liable  for  deposit  money,  when. 
8.  "Agent"  appended  to  agent's  signatur< 

Effect  of. 


4, 5.  Agent  signing  his  own  nam»— Liability. 
6,  7.  Agents  not  liable  on  contract,  when. 
8, 9.  Agent  purchasing  must  disclose  agency. 
10.  Chartering  ship  as  agents. 
11, 12.  Language  of  instrument— Effect  of. 


Tit.  IX,  «lu  I»  art.  IV.] 
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13.  'Trendeat"— Signiiifr  ••— Effect  of. 

14.  Purchaaer  from  an  innocent  agent. 

15.  Parties  contracting  merely  as  agents- 

liability. 

Am  to  pemonai  llabUltr  of  slilpmastery  see 
post    §2382. 

Aa  to  pcrsoaal .  liability  af  mgtmt  aa  blUa 
aad  notesy  see  monographic  note  22  Am.  Rapb 
179. 

Aa  to  personal  liability  mt  as«at  oa  sealed 
aad  aaaealed  eontractSy  see  monosraphio  note 
26  Am.  Dea  524. 

Aa  to  personal  liability  of  aseata  to  third 
peraonsy  see  monogrraphic  notes  54  Am.  Rep. 
233;   22   Am.   8t.   Rep.   728. 

Aa  to  asent's  rcaponalblllty  In  contracts 
alsned  by  him,  see  monogrraphlc  notes  by  Rob« 
ert  Desty,  8  Lb  R.  A.  397;  12  L.  R.  A.  846. 

Aa  to  recovery  of  money  in  agent's  bands 
for  anotber  nae*  see  monoffraphio  note  by 
Robert  Desty,  5  L.  R.  A.  681. 

Aa  to  liability  of  airent  to  tblrd  person  for 
noipllsenee  or  nonfeasance^  see  monographio 
note  by  B.  A.  Rich,  28  L.  R.  A.  438. 

Aa  to  liability  of  as«nt  for  conTeralon,  tree- 
passy  or  other  poaitlTC  act  of  wrongr-dolns 
against  third  persons  under  orders  of  em- 
ployer, see  monographic  note  by  H.  P.  Farn- 
ham«  60  Lb  R.  A.   644. 

1.  AGBNT  NOT  I.IABLB  FOR  BXPBNSB 
OF  SUIT,  WHEN. — Agent  for  sale  of  property 
acting  within  his  authority  Is  not  liable  for 
expenses  Incurred  in  a  suit  by  purchaser  for 
specific  performance  of  contract  to  convey 
brought  against  owner  of  property. — Martin 
vs.  Ede,  103  Cal.   157,  160,  87  Pac.  Rep.  199. 

a.  AGBSNTS  ARB  UABLB3  FOR  DE3POSIT 
]II0NE:Y»  IVHBN. — ^Where  real  estate  agents 
negotiated  the  sale  and  purchase  of  land  and 
took  a  check  for  the  deposit  money  from  the 
vendee  and  handed  It  to  the  vendor,  and  upon 
a  rescission  of  the  sale  received  a  check 
back  from  the  vendor,  giving  a  receipt  there- 
for as  agents  of  the  vendee,  they  are  liable 
to  the  vendee  for  such  deposit  money. — Phelps 
vs.  Brown,  96  CaL  572,  577,  80  Pac  Rep.  774. 

S.  •'AGBNTW  APPENDED  TO  Alf  AGESNT*S 
SIGNATURES  IS  MCnElBIiT  DBSCRIPTIO  PBR- 
SONiBy  and  does  not  affect  his  liability. — Sayre 
vs.  Nichols,  6  Cal.  487,  488,  reversed  in  Sayre  vs. 
Nichols,  7  Cal.  535,  640.  68  Am.  Dec.  280. 

4.  AGESBTT  SIGNING  HIS  OWN  NAMB  — 
LIABILITY. — ^Ageat  wbo  signs  bis  own  naato 

instead  of  that  of  his  principal,  when  he  in- 
tends to  bind  latter,  becomes  himself  liable. 
— Sayre  vs.  Nichols,  6  Cal.  487,  488,  reversed 
in  Sayre  vs.  Nichols,  7  CaL  586,  640,  68  Am. 
Dec.   280. 

5.  Private  agent  is  liable  if  he  draws  bill  or 
enters  into  any  other  contract  in  his  own  name 
without  stating  that  he  acts  as  agent. — ^Has- 
kell vs.  Cornish,  18  CaL  45,  48. 

6.  AGENTS  NOT  LIABLES  ON  CONTRACT, 
WHBN. — ^Agents  are  not  liable  on  contract 
vnless  it  contains  apt  words  to  charge  them 


personally. — ^Wallace  vs.  Bentley,  77  Cat  19, 
21,  11  Am.  St.  Rep.  281,  18  Paa  Rep.  788.  See 
Hall  vs.  Crandall,  29  CaL  667,  89  Am.  Dec.  64; 
Lander  vs.  Castro,  48  Cal.  497. 

7.  Agent  executing  contract  employing 
terms    wblcb    in    legal    effecst    charges    blmaelf 

may  be  sued  upon  instrument  itself,  but  if 
Instrument  does  not  contain  such  terms  he 
cannot  be  sued  on  instrument. — Hall  vs.  Cran- 
dall. 29  CaL  567,  671.  89  Am.  Dec.  64;  Lander 
vs.  Cfastro.  48  CaL  497,  501;  Blanchard  vs. 
KauU,  44  CaL  440,  460. 

&  AGBNT  PURCHASING  MUST  DISCLOSEl 
AGBNCY.^ — Agent  purchasing  goods  without 
disclosing  his  agency  is  personally  liable  for 
purchase  price. — Bradford  vs.  Woodworth,  108 
CaL  684.  687,  41  Pac.  Rep.  797. 

9.  Purchaaer  of  property  cannot  eacape 
liability  for  bla  contract  on  grounds  that 
he  acted  as  agent  unless  at  time  he  discloses 
agency  and  his  principal. — Murphy  vs.  Helm- 
rich,  66  CaL  69,  71,  4  Pac  Rep.  968. 

10.  CBARTBRINO      SHIP      AS      AGENTS.— 

It  is  competent  to  show  that  parties  charter- 
ing ship  in  their  own  names  were  agents  for 
other  persons  and  acted  as  such  agents  in 
making  contract — Brooks  vs.  Minturn,  1  CaL 
481,  482. 

IL     LANGUAGES    OF    INSTRVBIBNT— BSIfect 

of. — ^Where  language  in  note  shows  that  it 
was  signed  by  persons  as  agents,  they  cannot 
be  personally  liable,  although  they  did  not 
sign  in  representative  capacity. — Shaver  vs. 
Ocean  M.  Co.,  ^1  CaL  46,  46. 

12.    Agent   autborlaed   to   sign    paper»    if    it 

appears  anywhere  in  body  of  instrument  that 
he  signs  as  agent,  he  will  not  be  bound 
personally,  although  his  signature  does  not 
itself  purport  to  be  that  of  an  agent. — McDon- 
ald vs.  Bear  River  &  A.  W.  &  M.  Co.,  13  Cal. 
220,  286. 

IS.  <<PRBSID1:NT>*— SIGNING  AS— EFFECT 
OF — Of  worda  descrlptlo  peraoan. — One  sign- 
ing note  with  his  own  name,  with  word  "presi- 
dent" after  it,  there  being  nothing  on  face  of 
the  note  to  show  there  was  any  principal  back 
of  signer,  is  personally  liable  on  note,  word 
"president"  being  mere  descrlptlo  personae. — 
Hobson  vs.  Hassett,  76  Cal.  203,  207,  9  Am. 
St.  Rep.  193,  18  Pac.  Rep.  320.  See  Sayre  vs. 
Nichols,  6  CaL  487.  111.  Powers  vs.  Briggrs, 
79  IlL  493.  22  Am.  Rep.  176.  Me.  Sturdlvant 
vs.  Hull,  69  Me.  172,  8  Am.  Rep.  409.  Maaa. 
Stackpole  vs.  Arnold,  11  Mass.  27,  6  Am.  Dec. 
150;  Williams  vs.  Robins,  82  Mass.  (16  Gray) 
77,  77  Am.  Dec.  896;  Tucker  M.  Co.  vs.  Fair- 
banks, 98  Mass.  101.  N.  T.  Pents  vs.  Stanton, 
10  Wend.  271,  25  Am.  Dee.  658. 

14.  Purchaser  from  Innocent  agent  baa  no 
recourse  against  agent  after  he  has  parted 
with  purchase  money. — Engels  vs.  Heatly,  6 
CaL  136,  136. 

15.  WHERE  PARTIES  CONTRACT  MERE- 
IjY  as  agents  and  do  not  assume  any  per- 
sonal responsibility  they  cannot  be  personally 
held.— Merrill  vs.  Williams,  63  CaL  70,  71. 


§  2344.    OBLIGATION  OF  AGENT  TO  SXTBRENDEB  PBOPEBTY  TO  THIRD 
PERSON.     If  an  agent  receives  anything  for  the  benefit  of  his  principal,  to  the 
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possession  of  which  another  person  is  entitled,  he  must,  on  demand,  surrender  it  to 
8uch  person,  or  so  much  of  it  as  he  has  under  his  control  at  the  time  of  demand,  on 
being  indemnified  for  any  advance  which  he  has  made  to  his  principal,  in  good 
faith,  on  account  of  the  same ;  and  is  responsible  therefor,  if,  after  notice  from  the 
owner,  he  delivers  it  to  his  principal. 

History:   Enacted  March  21,  1872. 
Aji  to  depoalty  see  ante  IS  1822.  1826,  1826. 

§  2346.  AGENT  NOT  HAVINa  0APACIT7  TO  CONTRACT.  The  provisions 
of  this  article  are  subject  to  the  provisions  of  part  one,  division  first,  of  this  code. 

History:   Enacted  March  21,  1872. 

As  to  minors  and  tneapaeltmted  persona,  sea  of  aervieap  and  defined  In  that  part  of  the  code 

ante  8S  26,  42.  referred  to  in  tbia  section.     So  far  as  these 

Commissioners'  note  says:     "The  rifirhta  ac-  relations  create  a  mutual  trust,  they  are  resru- 

-qulred  by  third  persons  agrainst  both  principal  lated  by  the  title  on  trusts." 

4ind  afirent  are  stated  in  this  title.    The  mutual  For  note  on   mntnal   reiattena   of   pvlnelpal 

relations  of  principal  and  agent  are  a  branch  and  asenty  see  ante  9  2SS0  note. 

ARTICLE  V. 

DELEGATION   OF   AGENCT. 

f  2349.    Agent's  delegation  of  Mb  powera.  t  2851«    Subagent    rightfully    appointed    repra- 

:§  2850.    Agent's    unauthorized    employment    of  sents  principaL 

subagent. 

§  2349.  AGENT'S  DELEGATION  OF  HIS  POWERS.  An  agent,  unless  spe- 
cially forbidden  by  his  principal  to  do  so,  can  delegate  his  powers  to  another  per- 
son in  any  of  the  following  cases,  and  in  no  others: 

1.  When  the  act  to  be  done  is  purely  mechanical ; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  subagent  can  lawfully 
perform ; 

3.  When  it  is  the  usage  of  the  place  to  delegate  such  powers;  or, 

4.  When  such  delegation  is  specially  authorized  by  the  principal. 

Hiatory:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  dutlea   merely   mechanical   In   their   nature.— 

2-4.  Agent's  power  to  delegate  authority.  Sayre  va.  Nichola,  7  CaL  685,  642,  68  Ana.  Dea 

^,  6.  Construction  of  section.  280. 

1,  APPLIED,  CITED,  CONSTRUED,  RE-  ^  Aa:ent»a  power  to  brias  unit  eaimot  be 
rERRED  TO,  etc,  in:  Burke  vs.  Boura,  92  delegrated  by  assignment  of  a  claim. — ^Dingley 
Cal.  108.  113.  28  Pac.  Rep.  67  (applied);  Fair-  vs.  McDonald,  124  CaL  682,  686,  67  Paa  Rep. 
-child  vs.  Kingr,  102  Cal.  320,  322.  86  Pac.  Rep.  674. 

«49   (cited):  Rice  vs.  Trinity  Co.,  110  Cal.  247,  5.     OOlfSTRVCTIOlff      OF      SECTION.  —  Acta 

251.  42  Pac.  Rep.  809  (construed);  Dingley  vs.  contemplated  by  S2349  subd.  1  as  purely  me- 

McDonald.    124    Cal.    682,    684    (applied),    686  chanical  are  such  aa  occur  where  delegratlon 

<construed).  686   (construed),  687   (construed),  carries  with  It  no  discretionary  authority,  and 

67   Paa   Rep.   674.  this  cannot  be  said  to  be  true  of  acta  to  be 

As  to  asemt's  neceasary  authority,  see  8  2319.  performed  by  plaintiff  In  an  action. — ^Dingley 

2.  AGENT'S  POLITER  TO  DELEGATE  AU-  vs.  McDonald,  124  Cal.  682,  686.  67  Pac.  Rep. 
THORITY. — Aarent  cannot  delesate  his  author-  67*4. 

ity  to  another  vnleaa  he  la  oapeclnUy  author-  ^     Sectlona  2849-2SS1  aro  b«t  deefamtory  of 

ixed    so    to   do. — Talmadgre   vs.    Arrowhead    R.  tho  common  law  and  are  applicable  to  same 

Co..  101  Cal.  367,  371.  36  Pac.  Rep.  1000.  cases  as  would  be  common-law  rules  there  an« 

8.     Asent    cannot    delegate    any    portion    of  nounced  had  Civil  Code  never  been  adopted. — 

hia' power  reauirinir  the  ezerclae  of  dlacretlon  Bank  va.  Western  Union  TeL  Co.,  62  CaL  280, 

or    judgment,    but    may    delegate    powers    or  289. 

§2350.    AGENT'S    UNAUTHORIZED   EMPLOYMENT   OF   SUBAGENT.    If 

an  agent  employs  a  subagent  without  authority,  the  former  is  a  principal  and  the 
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latter  his  agent,  and  the  principal  of  the   former   has   no   connection   with   the 

latter.  History:  Enacted  March  21,  1872. 

1.  Subagent   of  telegraph   operator — Principal's      Is  responsible  for  such  subasrent's  negligence 

liability.  e-nd   torts,   if  agent   who   appointed   him   was 

2.  Unauthorized  subagent — CommissionB.  at   time   acting  in   business   of  principal   and 

subagent  was  transacting  such  business.— 
Bank  vs.  Western  U.  Tel.  Co.»  62  Cal.  280,  289. 
See  Altborf  vs.  Wolfe,  22  N.  Y.  855,  865. 

a.  UlfAUTHORIZfiD  SUBAGBNT — Commls- 
sloBS, — ^Agent  employed  to  procure  tenant  can- 
not delegate  his  duties,  and  in  case  he  does 
his  subagent  cannot  recover  commissions 
from  prlncipaL^Falrchlld  vs.  King,  102  CaL 
820.  822,  86  Paa  Rep.  649. 


to   responelblUtT-    of   sobMreat   to   prls- 
«lpal,  see  ante  8  2022. 

1.  SUBAGBNT  OF  TEIiBGRAPH  OPER- 
ATOR—Prladpal's  llabUlty. — Telegraph  oper- 
ator and  agent  for  transmission  of  telegraph 
messages  has  no  right  to  delegate  his  author* 
Ity  or  his  duties,  and  if  he  does,  principal  is 
not  responsible  for  contracts  of  subagent,  but 


§2361.  SUBAGENT  BIGHTFULLT  APPOINTED  BEPBESENTS  PBINCI- 
PAL.  A  subagent,  lawfully  appointed,  represents  the  principal  in  like  manner 
with  the  original  agent ;  and  the  original  agent  is  not  responsible  to  third  persons 
for  the  acts  of  the  subagent. 

History:  Enacted  March  21, 1872. 

As  to  svlMigeiits  and  their  relmtimi  to  prla-  him  aets  to  the  principal  ob1t»  and  not  to  agent 

dpal  and  to  asent  appointing  them,  see  note  who  appointed  him.— Iferrill  ys.  Wells,  60  CaL 

60  Am.  St  Rep.  110.  108,  111. 

8nlMisent»  lawfnllT  appolntedf  Is  liable  for 


1 2355.    Termination  of  agencj. 


ARTICLE  VI. 

TERMINATION  OP  AQENCT. 

9  2356.    Same.    [Where  eonpled  with  an  interest] 


§  2355.    TERMINATION  OF  AOENOY.    An  agency  is  terminated,  as  to  every 
person  having  notice  thereof,  by: 

1.  The  expiration  of  its  term ; 

2.  The  extinction  of  its  subject; 

3.  The  death  of  the  agent ; 

4.  His  renunciation  of  the  agency ;  or, 

5.  The  incapacity  of  the  agency  [agent]  to  act  as  such. 

History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Agency  ceases,  when. 
4.  Notice  of  termination — Suflttciency. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  ya.  Treadwell, 
€9  Cal.  226,  230,  10  Pac.  Rep.  502  (cited);  In 
re  Estate  Watklns,  121  Cal.  827,  828,  53  Pao. 
Rep.   702  (applied). 

See  post  9  2356  and  note. 
As  to  duty  of  arratiiltoiui  employee,  see  ante 
91075. 

2.  AGENCY  CEASES,  WHEN.  —  Person's 
agency,  employed  to  render  special  services 
as  agent  for  another,  ceases  with  performance 
of    services    and    payment    of    compensation 


therefor. — People   vs,    Treadwell,    69   CaL    226, 
280.   10  Paa  Hep.   502. 

S.  Aveaey  to  recelTO  salMierlptloiui  to  capi- 
tal Btoek  of  corporation  to  be  formed,  ceases 
after  corporation  has  been  incorporated  and 
object  of  agency  fulfilled. — San  Joaquin  L.  & 
W.  Co.  vs.  West,  94  CaL  399,  403,  sub  nom.  San 
Joaquin  L.  &  W.  Co.  vs.  Beecher,  29  Paa  Rep. 
785. 

4.  NOTICE  OF  TERMINATION — SnJIIcieiicy. 
—Where  one  receives  notice  of  the  contents 
of  paper  which  terminates  agency  it  Is  suffi- 
cient notice  of  termination  of  agency. — Van 
Dusen  vs.  Star  Q.  M.  Co.,  86  CaL  671,  676,  95 
Ado.  Dea  209. 


§2356.  SAME.  [WHERE  COUPLED  WITH  AN  INTEBEST.]  Unless 
the  power  of  an  agent  is  coupled  with  an  interest  in  the  subject  of  the  agency,  it  is 
terminated,  as  to  every  person  having  notice  thereof,  by: 
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1.  Its  revoeation  by  the  principal; 

2.  His  death ;  or, 

8.  His  incapacity  to  contract. 

History:  Enacted  Mareh  21, 1872. 


1«  Applied,  eited,  eonttmed,  referred  to,  etc 
2-6.  Agency  maj  be  revoked,  when. 
7.  Agencj  terminated  by  revocation. 
8-13.  Agency    revoked    l^    principal's    death, 
when. 

14.  Agent  acting  after  principal's  death  held 

as  trustee. 

15.  Agreement  not  to  revoke — Effect. 

16.  Brown  vs.  Pforr  commented  upon. 
17-20.  Power  of  attorney — Iirevocable,  when. 

21.  8ame — Revocable,  when. 

22.  Revocation  of  power  restrained,  when. 

t,  APPLDSD,  CFTSa),  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Flanagan  vs.  Brown, 
70  Cal.  264.  258  (applied),  260  (construed),  11 
Pac.  Rep.  706;  Parke  vs.  Frank,  76  Cal.  364, 
368,  17  Pac.  Rep.  427  (cited);  Blumenthal  vs. 
Ooodall,  89  CaL  261,  266,  26  Pac  Rep.  906 
(construed);  Krumdick  vs.  White,  92  Cal.  143, 
144,  28  Pac.  Rep.  219  (applied);  McOorray  vs. 
Stockton  Sav.  &  L.  See,  131  Cal.  321,  326,  68 
Pac  Rep.  479   (applied). 

As  to  Talldlty  of  agent's  acta  after  death  of 
principal,-  see  monographic  note  39  Am.  Dec.  81. 

2.     AGBNCY  BIAY  BB  RBVOKBD,  IVHBN.— 

Agency  not  coupled  with  interest  may  be  re* 
voked  at  any  time  agents  removed  and  others 
appointed  in  their  place. — San  Joaquin  L.  & 
W.  Co.  vs.  West,  94  Cal.  399,  403,  sub  nom. 
San  Joaquin  L.  &  W.  Co.  vs.  Beecher,  29  Pac 
Rep.  786. 

8.  Agency,  ^rbetber  to  sell  land  or  to  do 
any  otl&er  act,  unless  coupled  with  Interest 
or  given  for  valuable  consideration,  is  recov- 
erable at  any  time. — Brown  vs.  Pforr,  38  CaL 
660,  662. 

4.  A^ent  l&aTlns  posacaalon  of  promissory 
note  with  power  to  manage,  transfer,  or  dis- 
pose of  it  under  an  agreement  that  its  pro- 
ceeds were  to  be  equally  divided  between 
agent  and  his  principal,  has  not  power  coupled 
with  interest,  and  agency  may  be  revoked  by 
principal. — Flanagan  vs.  Brown,  70  Cal.  264, 
269,    11   Pac.   Rep.    706. 

5.  Authority  to  a  real  estate  asent  to  sell 

premises,  no  time  being  stated  within  which 
sale  should  be  made,  is  revocable  at  will  of 
defendant  at  any  time  before  authority  to 
sell  has  been  exercised. — Baston  vs.  Milling- 
ton,  106  Cal.  49,  61,  38  Pac.  Rep.  609. 

6.  Principal  may  terminate  an  aareney  at 
any  time  before  act  is  performed  and  before 
any  rights  of  third  persons  intervene. — Mc- 
Gorray  vs.  Stockton  Sav.  &  L.  Soc,  131  CaL 
321,  326,  63  Pac  Rep.   479. 

7.  AGENCT  IS  TBRMINATBD  BY  ITS 
REVOCATION. — McQorray  vs.  Stockton  Sav. 
&  Li.  Soc,  131  Cal.  321,  326,  63  Pac.  Rep.  479. 

8.  AOBNCY  RBVOKED  BT  PRINCIPAL'S 
DBATHy  WHBN. — Agent's  power  to  sell  prop- 
erty terminates  with  death  of  his  principal. — 
Krumdick  vs.  White,  107  Cal.  37,  40,  39  Pac 
Rep.   1066. 


9.  Agency  ceases  with  death  of  prInclpaL — 
Lowrle  vs.  Sals,  76  CaL  849,  363,  17  Pac  Rep. 
332. 

!••    Aseney   not    eonplcd    wtth    an    interont 

Is  terminated  by  death  of  prlnclpaL  and  acts 
thereafter  performed  by  agent  are  void. — 
Krumdick  vs.  White,  98  CaL  143,  144,  28  Pac 
Rep.   219. 

U.  Deatk  of  the  principal  rerokea  a  power 
to  the  affcnt  by  operation  of  law,  except  where 
coupled  with  Interest  with  thing  actually 
vested  In  agent — Frank  vs.  Roe,  70  CaL  296, 
809,  11  Pac  Rep.  820. 

12.  Death  of  principal  revokes  power  of 
attorney  to  convey  land. — ^Ferris  vs.  Irving,  28 
CaL  646,  648.    See  Travers  vs.  Crane,  16  CaL  12. 

13.  Death  of  principal  revokes  authority  of 
agent  to  make  deed,  of  land  unless  his  power 
is  coupled  with  interest,  in  which  case  he  may 
deed  property,  notwithstanding  principal's 
death. — Travers  vs.  Crane,  16  CaL  12,  18. 

14.  AGBNT  ACTING  AFTBR  PRINCIPAL'S 
DEATH  UJSLD  AS  TRUSTEE. — Agent  assum- 
ing to  act  for  his  principal  after  death  of 
latter  and  receiving  property  or  benefits  ac- 
cruing by  reason  of  such  assumed  or  supposed 
agency,  which  property  belonged  to  estate  of 
one  for  whom  he  assumed  to  act,  may  be 
treated  as  trustee  and  held  liable  as  such.— 
Lowrie  vs.  Salz,  76  CaL  349,  353,  17  Pac  Rep. 
232. 

16.  AGREEMENT  NOT  TO  REVOKE  — 
Effect. — ^Where  principal  has  agreed  for  con- 
sideration not  to  exercise  his  power  of  revo- 
cation for  definite  period  or  reasonable  time, 
which  is  ascertainable,  if  he  revokes  such 
agency  contrary  to  his  agreement  he  is  liable 
in  damages  to  agent. — ^Parke  vs.  Frank,  76 
CaL  364,  368,  17  Pac.  Rep.  427. 

10.  Brown  ts.  Pforr  eommented  upon. — In 
stating  rule  as  to  revocabllity  of  agency  lan- 
guage of  Sanderson,  J.,  in  Brown  vs.  Pforr, 
38  CaL  650,  is  broader  than  language  of 
S  2366. — Flanagan  vs.  Brown,  70  Cal.  264,  269, 
11  Pac.  Rep.  706. 

17.  POWER  OF  ATTORNEY^IrreTocaUe* 
when. — ^Interest  which  party  must  have  to 
whom  power  of  attorney  Is  given,  in  order  to 
render  power  Irrevocable,  must  be  Interest  in 
property  on  which  power  is  to  be  exercised, 
and  it  is  not  enough  that  donee  of  power  is 
interested  in  proceeds  produced  by  exercise 
of  power. — Barr  vs.  Schroeder,  32  Cal.  609. 
617.  See  Bergen  vs.  Bennett,  1  Cat.  Cas.  (N. 
Y.)  1,  2  Am.  Dec  281;  Hunt  vs.  Rousmanier, 
21  U.  S.   (8  Wheat.)   174,  bk.  6  L.  ed.  589. 

18.  Power  of  attorney  coupled  with  interest 
Is  not  revoked  by  death  of  principal. — Norton 
vs.  Whitehead.  84  CaL  263,  268,  18  Am.  St.  Rep. 
172,  24  Pac.  Rep.  164. 

19.  Power  of  attorney  Is  irrevocable  when 
it  is  for  valuable  consideration  or  coupled 
with  Interest  or  is  part  of  security  for  pay- 
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ment  of  money  or  performance  of  some  other 
lawful  act.— Frank  vs.  Roe,  70  CaL  296,  809, 
11  Pac  Rep.  820. 

20.  Where  power  of  attorney  18  so  compre* 
benslve  in  Its  grant  of  authority  to  attorney 
ulu  to  constitute  him  universal  asent,  in  order 
to  be  irrevocable  terms  of  arrant  must  be  so 
plain  that  there  Is  no  room  for  construction.— > 
Barr  vs.  Schroeder,  88  CaL  609,  618. 

RevoeablOf    whciu—Althouffh    power    of 


attorney  may  express  that  It  Is  irrevocable, 
still  if  agent  has  no  Interest  in  its  execution 
and  there  Is  no  valid  consideration  for  execu- 
tion, power  Is  revocable. — Frank  vs.  Roe,  70 
Cal.  896,  809,  11  Paa  Rep.  820. 

22.  THB  REVOCATION  OF  POWER  RB- 
STRAINRDy  WIEIBN. — Court  of  equity  will,  in 
proper  case,  restrain  revocation  of  power  of 
attorney  which  is  coupled  with  Interest.— 
Posten  vs.  Rassette,  6  CaL  467,  469. 


CHAPTER  n.    ' 

PARTICULAR  AQENCIEa 

Article  I.  Aactioneera,  §§  2862, 2363. 

IL  Factors,  §§  2367-2369. 

III.  Shipmasters  and  pilots,  §§  2373-238Si 

IV.  Ships'  managers,  §§  2388, 2389. 


ARTICLE  L 

AUCTIONBERa 

1 2362.    Auctioneer'!  authoritj  from  the  seller.         S  2363.    Auctioneer*!  authority  from  the  bidder. 


§2362.    AUOTIONEEB'S 


FROM  THE  SELLER.  An  auctioneer, 


in  the  absence  of  special  authorization  or  usage  to  the  contrary,  has  authority 
from  the  seller,  only  as  follows: 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usually  sold  on  credit  at  auc- 
tion; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell,  according  to  section 
twenty-three  hundred  and  twenty-three; 

4.  To  prescribe  reasonable  rales  and  terms  of  sale ;  ^ 
6.  To  deliver  the  thing  sold,  upon  payment  of  the  price; 

6.  To  collect  the  price  ;*  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in  the  ordinary  course 
of  business,  for  effecting  these  purposes. 

History:  Enacted  March  21,  1872. 


1.  Price  of  goods  sold — ^Auctioneer  maj  sue  for. 

2.  Terms  of  sale-statement  of  auctioneer  as  to. 
8.  Warranty — ^In  absence  of  special  authority.     , 

4.  Same — Statement  by  auctioneer.  > 

5.  Same— Sale  by  quantity. 

6.  Same — Becital  in  auctioneer's  advertisement. 


As  to  anctloBoem,  see  further  PoL  Code 
§8284   et   seq. 

A«  to  memomndiuii  of  sale  by,  see  note  18 
Am.  Dea  898-400. 

1.  PRICB  OF  GOODS  SOLD — ^Anetloneer 
•my  eve  for  in  his  own  name,  although  his 
commission  has  been  paid  and  he  has  no  fur- 
ther Interest  in  the  transaction. — Mlnturn  vs. 
Main,  7  N.  Y.  280,  afflrmlac  Mintum  vs.  Allen, 
t  Sandf.    (N.  Y.)    50. 

9L  TE2RMS  OF  8AL1B — StateniMit  of  aue- 
tloacer  contrary-  to  w^ritten  terms  of  sale  do 
not  bind  principal,  and  cannot  be  shown  in 
-evidence. — Wrierht  vs.  Deklyne,  1  Pet.  C.  C. 
199,  80  Fed.  Cas.  ff8. 


S.  'WARRANTY. — la  absence  of  special  an- 
tborlty^  auctioneer  has  no  power  to  bind  by 
warranty;  it  is  not  in  usual  course  of  busi- 
ness, regardless  of  usage  to  that  effect. — See 
Ind.  Court  vs.  Snyder,  t  Ind.  App.  440,  60  Am. 
St.  Rep.  847,  88  N.  E.  Rep.  718.  Mass.  Dickin- 
son vs.  Oay,  89  Ifass.  (7  Allen)  29,  84,  37,  83 
Am.  Dec.  656;  Dodd  ts.  Farlow,  93  Mass. 
(11  Allen)  426,  428,  87  Am.  Dec  726.  If.  Y. 
Thompson  ts.  Ashton,  14  John.  316. 

Aa  to  enstoni  and  vsase,  see  ante  8  2319  and 
note,   and  H  8295,   8897. 

4.  Statement  by  avctloncer  in  regard  to 
quantity  or  quality  of  thing  sold  is  not  usually 
warranty  thereof. — See  Ind.  Court  vs.  Snyder, 
8  Ind.  App.  440,  60  Am.  St  Rep.  847,  88  N.  E. 
Rep.  718.  Iowa.  McGrew  vs.  Forsythe,  31 
Iowa  179.  N.  H.  Jenness  vs.  Wendell,  61 
N.  H.  68,  IS  Abel  Rep.  48. 

5.  Sale  by  qvantlty  It  Is  otherwise,  as 
where  thing  sold  is  sehednled  In  particular 
manner,   •.   g.    so   many   yards,   statement   of 
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auctionaer  of  number  of  yards  In  bundle  of*  6.    Recital  In   •vetfonecr'e   adTertlecnient    i» 

fered    is    warranty    of    quantity. — Jenness    re.      not  a  warranty. — ^Ldmehouse  va.  Gray.  S  Brev. 
Wendell.  61  N.  H.  68,  12  Am.  Rep.  48.  (a  C.)  U  281. 


§2363.    AUOTIONEEB'S 


FKOH  THE  BIDDEB.    An  auctioneer 


has  authority  from  a  bidder  at  the  auction,  as  well  as  from  the  seller,  to  bind  both 
by  a  memorandum  of  the  contract,  as  prescribed  in  the  title  on  sale. 

History:   Enacted  March  21,  1872. 


Aa  to   avetloncer'a   autliorlty  seneraUyy  see 

PoL   Code   M  8284-8874. 


Aa  to  entry  by  aaotloaeer,  see  ante  11788, 
also  note  18  Am.  Dec  888-400. 


S  2S67.    Factor,  wbat 

§  2368.    Actual  authority  of  factor. 


ARTICLE  n. 
FACTona 

S  2369.    Ostensible  authority. 


§  2367.    FACTOR,  WHAT.    A  factor  is  an  agent,  as  defined  by  section  two  thou- 
sand and  twenty-six.  History:  Enacted  March  21,  1872. 


Aa  to  comaftlaalon  of  real  eatate  broker,  see 

ante  |  2880  and  note. 

"Wliere  prodvce  la  forwarded  to  eoaualsaloa 
mcrcliaata  to  be  ablpped  to  forelern  country 
and  sold  by  them  on  account  of  consignor, 
which  produce  is  shipped  in  name  of  latter 
on  vessel  chartered  by  them,  master  of  vessel 


having  no  notice  or  knowledge  as  to  true 
ownership,  commission  merchants  have  au* 
thority  to  deal  with  produce  aa  their  own  in 
any  contracts  within  scope  of  their  agency, 
and  plaintlif  will  be  bound  by  their  action. — 
Hayes  vs.  Campbell,  65  CaL  421,  424,  86  Anu 
Rep.  48. 


§  2368.  ACTUAL  AUTHORITY  OP  FACTOR.  In  addition  to  the  authority  of 
agents  in  general,  a  factor  has  actual  authority  from  his  principal,  unless  specially 
restricted : 

1.  To  insure  property  consigned  to  him  uninsured ; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale,  except  such  things  as  it 
is  contrary  to  usage  to  sell  on  credit;  but  not  to  pledge,  mortgage,  or  barter  the 
same;  and, 

3.  To  delegate  his  authority  to  his  partner  or  servant,  but  not  to  any  person 
in  an  independent  employment. 

History:  Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstrued,  referred  to,  etc 

2.  Deposit  of  proceeds  of  sale— Disobedience  of 

instructions. 

3.  Pledge  of  propertj. 

4.  Pledge  for  private  debt. 

5.  Sale  on  'change. 

6.  Selling  on  credit. 

1.     Applied,    eitcd,    coaatraed,    referred  -  to, 

etc.,  in:  Hayes  vs.  Campbell,  56  Cal.  421,  424, 
36  Am.  Dec  48  (cited);  Dodgre  vs.  Meyer*  61 
Cal.  406  (cited  in  dis.  op.  erroneously  as 
§2358);  Wisp  vs.  Hazard.  66  CaL  468,  461, 
6   Pac.  Rep.   61   (applied). 

3.  Deposit  of  proeeede  of  sale  by  factor  In 
different  place  from  that  directed,  factor  will 
be  liable  for  loss  of  funds.— Ernest  vs.  StoUer, 
6  Dill.  C  C.  488»  8  McC  C  C  880,  8  Fed.  C^aa. 
772. 

8.  Pledge  of  property* — Factor  has  no 
power  to  make  any  Irregular  transfer  of  prop* 
erty  eonsigrned  to  him,  or  to  deal  with  it  In 
any  way  outside  of  course  of  their  business; 


but  may  pledsre  It  to  extent  of  any  lien  he 
may  have  upon  it— Hayes  vs.  Campbell,  65 
CaL  421,  424,  86  Am.  Dec.  48.  See  Wright  vs. 
Solomon,  19  Cal.  64,  76,  78  Am.  Dec.  203;  Dodge 
vs.  Meyer,  61  Cal.  406,  415;  Warner  vs.  Martin, 
62  U.  S.  (11  How.)  209,  bk.  18  L.  ed.  666. 

4.  Pledge  for  private  debt  of  factor,  pledge 
Is  protected  where  he  acted  in  due  course  of 
business  without  notice. — Wisp  vs.  Hazard, 
66  Cal.  469,  461,  6  Paa  Rep.  61. 

5.  Sale  OB  ^ehaage  made  by  factor  on  ac- 
count of  his  principal,  former  is  bound  to 
very  high  degree  of  vigilance  in  having  pecu- 
niary ability  of  purchaser. — Foster  vs.  Waller» 
76  111.  464. 

C  SelUttir  OB  credit* — ^There  Is  some  con- 
flict of  authority  in  cases  as  to  whether  factor 
has  right  to  sell  on  credit,  but  weight  of 
modern  authority  seems  to  be  in  favor  of 
position  that  he  may  so  sell,  unless  contrary 
usage  is  shown. — See  Mo,  Greely  vs.  Bartlett, 
1  Me.  172,  178,  10  Ana.  Dec  64.     Mawk    Goode- 
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DOW  V8.  Tyler,  7  Maas.  86,  6  Am.  Dea  22; 
Hapsrood  V8.  Batcheller,  45  MasB.  (4  Met.)  678, 
576.  N.  H.  Daylight  B.  Co.  vs.  Odlin,  61  N.  H. 
56,  12  Am.  Rep.  45.  N.  T.  Robertson  vs.  Ldv- 
inerston,  6  Cow.  473;  Van  Alen  vs.  Vanderpool, 


6  John  C9,  70,  B  Am.  Dec.  192;  Leland  vs. 
Douglass  1  Wend.  490.  Pa.  Laussatt  vs.  LIp- 
pincott,  6  Serg*.  &  R.  88 6,  9  Am.  Dec.  440. 
Tenn*    May  vs.  Mitchell,  6  Humph.  365. 


§  2369.  OSTENSIBLE  AUTHORITY.  A  factor  has  ostensible  authority  to  deal 
with  the  property  of  his  principal  as  his  own,  in  transactions  with  persons  not 
having  notice  of  the  actual  ownership. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,*  construed,  referred  to,  etc. 
2,  3.  Ostensible  authority — Defined. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Green  vs.  Campbell,  52 
Cal.  586,  689  (applied);  Hayes  vs.  Campbell, 
65  Cal.  421,  424,  86  Am.  Rep.  48  (applied); 
Dodge  vs.  Meyer,  61  Cal.  405,  420  (applied); 
Wisp  vs.  Hazard,  66  Cal.  469,  460  (applied), 
461  (ostensible  authority  construed),  6  Pac 
Rep.  91. 

2.  OSTBlfSIBI^B  AUTHORITY  — Defined  to 
be  such  as  principal,  intentionally  or  by  want 


of  ordinary  care,  causes  or  allows  third  per* 
son  to  believe  agent  possesses. — Wisp  vs.  Haz* 
ard,  66  C^al.  459,  461,  6  Pac.  Rep.  91. 

See  ante  S  2317  and  note. 

8.  Of  factors  to  deal  with  property  of  prin* 
cipal  as  their  own  in  transactions  with  per* 
sons  not  having  notice  or  knowledge  of  real 
ownership. — Green  vs.  Campbell,  52  Cal.  586^ 
688,  dlstlngnlshlnir  Green  vs.  Meyer  (not  re- 
ported). See  Dodge  vs.  Meyer,  61  Cal.  405, 
420;  Wisp  vs.  Hazard,  66  Cal.  459,  460,  6  Pac 
Rep.  11. 


AETICLE  m. 

SHIPMASTERS  AND  PILOTS. 


1 2373.  Authority  of  shipmaster  on  behalf  of 

ship-owner. 

i  2374.  Authority  to  borrow. 

i  2375.  Authority  on  behalf  of  owners  of  cargo. 

§  2376.  Power  to  make  contracts. 

S  2377.  Power  to  hypothecate. 

I  2378.  Master's  power  to  sell  ship. 

S  2379.  Master's  power  to  sell  cargo. 

{  2380.  Authority  to  ransom  ship. 


I  2881.    Abandonment  terminates  master's  power.. 

I  2382.  Personal  liability  for  contracts  concern- 
ing the  ship. 

§  2888.  Liability  for  acts  of  persons  employed 
upon  the  ship. 

I  2384.     Responsibility  for  negligence  of  pilot. 

1 2385.  Ship-owner's  liability  for  cargo  sold^ 
eta 


§2373.    AUTHOBITY    OF    SHIPMASTES  ON  BEHALF   OF  SHIP-OWNER. 

The  master  of  a  ship  is  a  general  agent  for  its  owner  in  all  matters  concerning  the 

^^^^'  History:     Enacted  March  21,  1872. 

As  to  duties  of  sMp's  master,  see  ante  §i  2034-2044  and  notes. 

§  2374.  AUTHORITY  TO  BORROW.  The  master  of  a  ship  has  authority  to 
borrow  money  on  the  credit  of  its  owner,  if  it  is  necessary  to  enable  him  to  complete 
the  voyage,  and  if  neither  the  owner  nor  his  proper  agent  for  such  matters  can  bo 
consulted  without  injurious  delay. 

History:    Enacted  Marcli  21,  1872. 

§  2375.  AUTHORITY  ON  BEHALF  OF  OWNERS  OF  CARGO.  The  master  of 
a  ship,  during  a  voyage,  is  a  general  agent  for  each  of  the  owners  of  the  cargo,  and 
has  authority  to  do  whatever  they  might  do  for  the  preservation  of  their  respect- 
ive interests,  but  he  cannot  sell  or  hypothecate  the  cargo,  except  in  the  cases- 
mentioned  in  this  article. 

History:     Enacted  Marcli  21,  1872;  amended  Marcli  30,  1874,  Code  Amdts. 
1873-4,  p.  251. 
As  to  general  aTorage  and  Jettison,  see  ante  i§  2148-2154. 

!  CONTRACTS.    The  master  of  a  ship  may  procure 


§  2376.    POWER  TO 

all  its  necessary  repairs  and  supplies,  may  engage  cargo  and  passengers  for  car- 
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riage,  and,  in  a  foreign  port,  may  enter  into  a  charter  party;  and  his  contracts  for 
these  purposes  bind  the  owner  to  the  full  amount  of  the  value  of  the  ship  and 

freightage.  History:   Enacted  March  21,  1872. 

1.  At    home    port  —  Authority    of   master    pre-         Sl    at     foreign     port — Maater     actlas 

sumed.  with     re— —able     dlllscaee,     discretion,     and 

2.  At  foreign  port — Master  acting  with  reason-      skill,  and  upon  advice  of  competent  persons, 

able  diligence.  In    procuring:    makinsr    of    repairs,    the    owner 

8.  Contract  of  afifreightment — ^Liability  of  owner,      ie  liable,  even  though  work  migrht  have  been 

procured  done  for  less  money. — The  Forti< 
tude,  3  Sumn.  C.  C  228,  9  Fed.  Cas.  479.  See 
The  Ludnda  Snow,  Abb.  Admr.  806,  16  Fed.  Cas. 
1076. 

8.  COlfTRACT  AS  TO  AFFRBIGHTIOSNT 
MADB  BY  MASTBR  of  vessel  appointed  by 
owner,  srivin^  him  entire  control  of  the  vessel. 
binds  owner. — Oakland  C.  M.  Co.  vs.  Jennings, 
46  Cal.  176,  182,  18  Am.  Rep.  209;  Tomllnaon 
vs.  Holt,  49  CaL  810,  818. 


Aa  to  effect  of  presence  of  o^vaer  on  con- 
tract by  master,  see  Pendergast  va.  The 
Kalorama,  77  U.  S.  (10  Wall.)  204,  bk.  19  Lb 
ed.   941. 


1.  AT  HOBIB  PORT— Avtborlty  of  BMUiter 
presiimedy  In  absence  of  showing  to  contrary, 
to  include  power  to  bind  owner  by  contracts 
for  supplies. — Crawford  vs.  Roberts,  60  CaL 
236.  241;  Bode  vs.  The  Templar,  69  Fed.  Rep. 
203,  206   (case  arising  in  California). 


§2377.  POWER  TO  HYPOTHECATE.  The  master  of  a  ship  may  hypothecate 
the  ship,  freightage,  and  cargo,  and  sell  part  of  the  cargo,  in  the  cases  prescribed  by 
the  chapters  on  bottomry  and  respondentia,  and  in  no  others,  except  that  the  mas- 
ter may  also  sell  the  cargo,  or  any  part  of  it,  short  of  the  port  of  destination,  if 
found  to  be  of  such  perishable  nature,  or  in  such  damaged  condition  that  if  left 
on  board  or  reshipped  it  would  be  entirely  lost,  or  would  seriously  endanger  the 
interests  of  its  owners. 

History:    Enacted  March  21,  1872;  am«nded  March  30,  1874,  Code  Amdta. 
1873-4,  p.  252. 

Iter  to  liTpotl&eeate  sl&ip,  see  ante  |  IZtO  and  note,  also  post  |  S017  and 


As  to  power  of 

note. 

§  2378.  MASTER'S  POWER  TO  SELL  SHIP.  When  a  ship,  whether  foreign 
or  domestic,  is  seriously  injured,  or  the  voyage  is  otherwise  broken  up,  beyond  the 
possibility  of  pursuing  it,  the  master,  in  case  of  necessity,  may  sell  the  ship  without 
instructions  from  the  owners,  unless  by  the  earliest  use  of  ordinary  means  of  com- 
munication he  can  inform  the  owners,  and  await  their  instructions. 

History:     Eoaeced  March  21,  1872. 

1-3.  Authority  of  master  to  sell  ship. 

4.  Limited  to  cases  of  extreme  necesBity. 

5.  Sale  of  wrecked  vessel 


1.  AS  TO  AUTHORITY  OF  KASTBR  TO 
8BI.L  SHIP,  generally,  see  BUim.  Bryant  vs. 
Commonwealth  Ins.  Co.,  80  Maas.  (18  Pick.) 
643;  Pierce  va.  Ocean  Ins.  Co.,  85  Masa  (18 
Pick.)  88,  29  Am.  Dec  567.  N.  T.  American 
Ins.  Co.  vs.  Ogrden,  15  Wend.  682,  589.  Fed. 
New  England  Ins.  Co.  va  The  Sarah  Ann.  38 
U.  S.  (18  Pet.)  387,  bk.  10  Im  ed.  213,  alllrmlns 
2  Sumn.  C.  C.  206,  21  Fed.  Cas.  482.  Bas.  Allen 
vs.  Sugrrue,  8  Barn.  &  C.  661,  16  Eng.  C  L. 
297;  Somes  vs.  Sugrrne.  4  Car.  &  P.  276,  19  Bngr. 
C.  Li.  882,  84  Rev.  Rep.  797;  Cambridge  va 
Anderton.  2  Barn.  &  C.  691,  9  Eng.  C.  L.  224, 
26  Rev.  Rep.  617;  Idle  vs.  Royal  Ex.  A.  Co., 
8  Taunt.  756,  4  Eng.  C.  U  368.  21  Rev.  Rep. 
538;  Read  vs.  Bonham,  8  Brod.  &  B.  147,  7 
Eng.  C.  L.  884,  28  Rev.  Rep.  587;  Robertson  vs. 
Clarke.  1  Blng.  446.  8  Bng.  C.  Ii.  587,  26  Rev. 
Rep.  676;  Gardner  vs.  Salvador*  1  Mood,  ft  Rob. 
116. 


S.  To  $umtttT  aveli  sale  tkere  wnamt  avpear 
to  luiTe  been  aa  vrvent  necesalty}  good  faith 
alone  will  not  be  sufficient — The  Sarah  Ann. 
2  Sumn.  C.  C.  206.  21  Fed.  CSaa.  482. 

S.  Neeemlty  which  will  Jnatlfy  the  master 
in  selling  the  ship  is  one  in  which  he  has  no 
opportunity  to  consult  the  owner. — ^Hall  ya. 
Franklin  Ins.  Co.,  26  Masa  (9  Pick.)  466,  478; 
Pierce  va  Ocean  Ins.  Co..  86  Haas.  (18  Pick.) 
88,  29  Am.  Dec.  567. 

4.  LIMITIGD  TO  CASB8  OF  BXTREMK  NB- 
CBSSITYf  not  physical  necessity,  but  moral  one 
amounting  to  strong  and  vehement  exigency; 
and  is  always  justified  where  considerate  and 
discreet  owner  would  have  sold  under  like 
circumstances. — Mass.  Gordon  vs.  Massachu- 
setts F.  &  M.  Ins.  Co.,  19  Mass.  (2  Pick.)  249. 
262;  Winn  vs.  Columbian  Ins.  Co.,  29  Mass.  (12 
Pick.)  279,  285.  Mo.  Copelin  vs.  Phoenix  Ins. 
Co..  46  Mo.  211,  215,  2  Am.  Rep.  504.  Fed. 
Patapsco  Ins.  Co.  vs.  Southgate,  80  U.  &  (6 
Pet.)  604,  bk.  8  L.  ed.  248;  Robinson  vs.  Com- 
monwealth  Ina   Co.»  8   Sumn.   C  C    220,    826. 
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80  Fed.   Cas.   1002;   The  TUton,   B   Ma«.   C.   C  authority  of  master,  when  he  proceeds  In  good 

465,  23  Fed.  Cas.  1277;  Ward  ▼■.  The  Raleigh,  faith   and   exercises   his  best  discretion. — The 

S7  Fed.  Kep.  125.  Luclnda  Snow»  Abb.  Admr.   S06,   15  Fed.  Cas. 

S.     SAIiB  OF  WRBCKBD  YBSSSIj  is  within  l^*^^* 

§  2379.  MASTEB'S  POWER  TO  SELL  GASGO.  The  master  of  a  ship  may  sell 
the  cargo,  if  the  voyage  is  broken  up  beyond  the  possibility  of  pursuing  it,  and  no 
other  ship  can  be  obtained  to  carry  it  to  its  destination,  and  the  sale  is  otherwise 
absolutely  necessary. 

History:  Enacted  March  21, 1872. 

1.  Cargo  may  be  sold  by  master,  when* 

2.  Same — ^Damaged  cargo. 

3.  Same — Duty  to  consult  owner. 

4.  Same — Shipwreck  having  cargo  intact* 
5-7.  Same — ^Voyage  broken  up. 

As  to  sale  wl&en  Toyage  broken,  see  post 
%  2707. 

1.  CARGO  MAY  BB  SOLD  BY  MASTBR  only 
in  case  of  absolute  necessity. — Post  vs.  Jones, 
€0  U.  S.  (19  How.)  150.  158.  bk.  15  L.  ed.  618; 
Fits  vs.  The  Amelia.  78  U.  a  (6  Wall.)  18.  28, 
hk.  18  U  ed.  808;  The  Herald,  8  Ben.  C.  a 
409,  411,  11  Fed.  Cas.  1196;  Joy  vs.  Allen,  2 
Woodb.  &  M.  C.  C.  803,  13  Fed.  Cas.  1168. 

See  notes  25  Am.  Dec.  616;  31  Am.  Dec.  46; 
22  Am.  Dec  541;  63  Am.  Dec-  638-640. 

a.  DAMAGED  CARGO  may  be  sold  in  case 
of  extreme  necessity. — Myers  ▼■.  Baymore,  10 
Pa.  St.  114.  49  Am.  Dec.  686. 

See  note  40  Am.  Dec.  608. 

§  2380.  AUTHOEITY  TO  RANSOM  SHIP.  The  master  of  a  ship,  in  case  of  its 
capture,  may  engage  to  pay  a  ransom  for  it,  in  money  or  in  part  of  the  cargo,  and 
his  engagement  will  bind  the  ship,  freightage,  and  cargo. 

History:  Enacted  March  21,  1872. 

1.  Dniies  and  rights  fai  case  of  capture. 
iL  Bansom  a  general  average. 

As  to  rishis  and  dnUes  of  parties  In  ease 


8.  DUTY  TO  CONSULT  OWNER  or  Insurer 
where  practicable. — Bryant  vs.  Commonwealth 
Ins.  Co..  80  Mass.  (13  Pick.)  648. 

4.  SHIFWRBCK  leavins  cargro  intact  for 
reshipment.  master  has  no  right  to  sell  the 
oarg:o.r— Rugrely  vs.  Sun  Mut.  Ins.  Co.,  7  La. 
Ann.  279,  66  Am.  Dec.  608. 

5.  TOYAGB  BROKEN  UP  master  may  sell 
cargo,  but  must  act  in  good  faith,  for  good  of 
all  concerned. — Pike  vs.  Balch,  88  Me.  602, 
803.  61  Am.  Dec.  248. 

6.  Voraffe  broken  at  aa  Intermediate  port, 

master  has  no  authority  to  sell  any  part  of 
cargo  to  pay  advances  to  him  to  repair  ship. — 
Hassam  vs.  St.  Louis  P.  Ins.  Co.,  7  La.  Ann. 
11.  66  Am.  Deo.  691. 

7.  Limited   In    cases    of   extreme    necessity, 

When  there  is  no  opportunity  to  consult  own« 
ers  or  insurers. — See  note  66  Am.  Dec.  601;  see 
also  ante  I  878  note  par.  4. 


of  ship  may  make  reasonable  compromise  with 
captors  whereby  part  of  cargo  is  retained, 
and  insurers  will  be  liable  for  balance.^ 
Welles  vs.  Gray,  10  Mass.  42.  See  Douglas  vs. 
Moody,  9  Mass.  648;  Maisonnaire  vs.  Keating. 
2  Gall,  a  C.  826.  16  Fed.  Cas.  618. 

As  to  expenses   of  detention   belns  general 
averagey  see  post  1 8886  note  par.  2. 


1. _ 

of  capture,  see  Maryland  etc.  Ins.  Co.  vs.  Bath- 
orst,  6  Gill  &  J.  (Md.)  169;  Levering  vs.  Mer- 
cantile M.  Ins.  Co..  29  Mass.  (12  Pick.)  348. 

9.    Ransom  a  general  average.^ — ^Where  cargo 
of  ship  is  captured  and  libeled  as  prize,  master 

§2381.  ABANDONMENT  TERMINATES  MASTER'S  POWER.  The  power 
of  the  master  of  a  ship  to  bind  its  owner,  or  the  owners  of  the  cargo,  ceases  upon 
the  abandonment  of  the  ship  and  freightage  to  insurers. 

History:  Enacted  March  21, 1872. 

§2382.  PERSONAL  LIABILITY  FOR  CONTRACTS  CONCERNING  THE 
SHIP.  Unless  otherwise  expressly  agreed,  or  unless  the  contracting  parties  give 
exclusive  credit  to  the  owner,  the  master  of  a  ship  is  personally  liable  upon  his 
contracts  relative  thereto,  even  when  the  owner  is  also  liable. 

History:  Enacted  March  21,  1872. 

As  to  personal  liability  of  master  for  contracts  made  by   him  concerning  the  Tessel*  see 
I  2348  and  note. 

§  2383.    LIABILITY  FOR  ACTS  OF  PERSONS  EMPLOYED  UPON  THE  SHIP. 

The  master  of  a  ship  is  liable  to  third  persons  for  the  acts  or  negligence  of  persons 

C.  C— 115. 
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employed  in  its  navigation,  whether  appointed  hj  him  or  not,  to  the  same  extent  as 
the  owner  of  the  ship.  History:    Enacted  March  21, 1872. 

1.  liability  for  acts  of  ofScer.  !•    For     pilot'a     ■cflrlls«nc^»     employed     hy 

2.  Same—For  pilot's  negligence.  owner. — Denison  vs.  Seymour,  9  Wend.  (N.  T.> 


8,4.  Same — ^For  steward's  negligence.  9*  IS* 

1,  LIABIIilTY  FOR  ACTS  OF  OFFICICB  ^  1^^^  atewAVd's  n^gUmmuee  in  allowing 
whether  employed  by  owner  or  himself. — Deni-  drinkins  vessels  to  remain  In  steerage  apart- 
son  vs.  Seymour,  9  Wend.  (N.  Y.)  9,  16.  See  ments  in  which  poisonous  substances  were 
Kennedy  vs.  Ryall,  67  N.  T.  879,  886;  Schleffe-  weed  in  fumlgration  under  direction  of  health 
lin  vs.  Harvey,  6  John.  (N.  T.)  168,  169,  6  Ann.  officer,  oausins  death  of  child  passenser.— Ken- 
Dec  206;  Watklnson  vs.  Laughton,  8  John.  n«^y  ▼••  Ryall,  67  N.  Y.  879. 
(N.  Y.)  218;  Foot  vs.  WIswall.  14  John.  (N.  Y.)  4.  Mother  of  child  had  right  to  infer  that 
804,  806.  everything  was  safe. — ^Id. 

• 

§  2384.  BESPONSIBILITY  FOB  NEGLIOENOE  OF  PILOT.  The  owner  or  mas- 
ter of  a  ship  is  not  responsible  for  the  negligence  of  a  pilot  whom  he  is  bound  by 
law  to  employ;  but  if  he  is  allowed  an  option  between  pilots,  some  of  whom  are 
competent,  or  is  required  only  to  pay  compensation  to  a  pilot,  whether  he  employs 
him  or  not,  he  is  so  responsible  to  third  persons. 

History:   Enacted  March  21,  1872. 
As    to   vesyoiialblllty    for    pilots,    see    ante  §|  2888,  8888  and  notes. 

§  2385.  SHIP-OWNEB'S  LIABILITY  FOB  CABGO  SOLD,  ETO.  The  owner 
of  a  ship  is  bound  to  pay  to  the  owner  of  her  cargo  the  market  value  at  the  time 
of  arrival  of  the  ship  at  the  port  of  her  destination,  of  that  portion  of  her  cargo 
which  has  been  sold  to  enable  the  master  to  pay  the  necessary  repairs  and  sup> 
plies  of  the  ship. 

History:    Enacted  Mareh  80,  1874^  Code  Amdts.,  1878-4^  p.  262. 

1.  General    average  —  Bepairs    not    object    of,      2  Wash.  C.  C.  226,  20  Fed.  Cas.  1281.    See  The 

when.  Ontario,    87    Fed.    Rep.    220,    222;    Hurtin    vs. 

2.  Same — ^Expense   of   detention   as  contraband      Phcenix  Ins.  Co.,  1  Wash.  C  C  400,  18  Fed. 

of  war  is.  Rep.  1047. 

1.     GBSNBRAIi  AVBRAGIB— Repairs  not  anb-  ^    Kzpenae  of  detention  or  seizure  of  cargro 

Icet  of  when  not  occasioned  by   emergencies  •■  contraband   of   war   Is   subject   of   seneral 

of    yoyase,    but    made    necessary    either    by  averase.— See   Hurtin   vs.   Phoenix   Ins.   Co.,   1 

misconduct  or  unskilfulness  of  master,  or  re-  Wash.  C.  C.  400,  12  Fed.  Cas.  1047. 

sultlns    from    ordinary    circumstances    of    the  As  to  raneoni  belns  a  scneral  avemse,  seo 

voyase  or  seneral  deoay. — ^Ross  vs.  The  Active.  *°*«  8  2880  note  par.  8. 


ARTICLE   IV. 

SHIPS'    MANAGERS 
I  2388.    Wbat  powers  manager  bas.  S  2389.    What  powers  be  bas  not. 

§2388.  WHAT  POWEBS  HANAGXK  HAS.  A  ship's  manager  has  power  to 
make  contracts  requisite  for  the  performance  of  his  duties  as  such;  to  enter  into 
charter  parties,  or  make  contracts  for  carriage ;  and  to  settle  for  freightage  and 

adjust  averages.  History:     Enacted  March  21,  1872. 


Applied,   dted,   eonstracd,   referred   to,   eto..  As   to  powers   of  8lilp»s   BuuMser,   see   ante 

In:    Dodge  vs.  Meyer.  81  CaL  406,  429  (dis,  op.      ||  2020-2072  and  notes, 
applied). 

§2389.  WHAT  POWEBS  HE  HAS  NOT.  Without  special  authority  a  ship's 
manager  cannot  borrow  money  or  give  up  the  lien  for  freightage,  or  purchase  a 
cargo,  or  bind  the  owners  of  the  ship  to  an  insurance. 

History:   Enacted  March  21,  1872. 
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TITLE  X. 

PABTNEBSHIP. 

Chapter  I.  Pabtksrship  in  Geksral^  SS  2395-2418. 

11.  General  Pabtnebship,  §§  2424-2471. 

in.  Special  Partnership,  §S  2477-2510. 

IV.  Mining  Pabtnersuip,  SS  2511-2520. 

CHAPTER  I. 

PARTNERSHIP     IN     OENERAU 

Article  L  What  Constitates  a  Partnership,  SS  2395-2307. 

II.  Partoership  Property,  §§  2401-2406. 

III.  Mutual  ObUgatiouB  of  Partners,  §§  2410-2418. 

IV.  Benuneiation  of  Partnership,  88  2417-2418. 


ARTICLE  L 

WHAT    CONSTITUTBS    A    PARTNERSHIP. 

S  2395.    Partnership,  what  8  2397.    Formation  of  partnenOiip. 

8  2396.    Ship-owners. 

§2396.    PASTNEBSHIP,  WHAT.    Partnership   is  the   association   of  two   or 

more  persons,  for  the  purpose  of  carrying  on  business  together,  and  dividing  its 

profits  between  them. 

History:     Enacted  March  21,  1872. 


I.    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construction. 

8,4.  Partnership  defined. 
6.  Distinguishing  feature  of  partnership. 

6.  Partnership   compared    witii   tenancy   in 

common. 

n.    Partnership     Relation  —  "When     Created  — 
Profit  Sharing. 

7.  Actual   intention    necessary   to   eonstrue 

partnership. 
8-14.  Contracts  creating  partnership. 
15-27.  Contracts  not  creating  partnership. 

28.  Elements  of  partnership. 
29-30.  B«al  estate  partnership  not  general. 

81.  Same — Realization    of    partnership,    how 

constituted. 

82.  Same — ^Persons  associated  in  business  of 

selling  lands — ^When  partners. 

83.  Same— Partnership    contract   in   writing. 

84.  Same — ^Later  rule  as  to  partnership  by 

parol. 

85.  Statute  of  frauds  not  contravened. 

36.  Verbal  agreement  for  partnership  lands. 
87.  "Profit"  defined. 

38.  Profit-sharing,  test  of  partnership. 

39.  Separate  existence  and  character  of  part- 

nership. 

40.  Secret  partners. 

41.  Voluntary     associations,     when     deemed 

partnership. 

42.  Words  "partnership"  or  "partner"— Ef- 

fect of  absence  of  use. 

m.    Pleading  and  Practice. 

48.  Action   for   tort — ^Eleetion   to  use  indi- 
Tidually. 


44.  Burden  of  proof  to  show  partnership. 

45.  Evidence — ^Admissions    and    conduct    of 

partners. 

46.  Same — ^Af ter  prima  facie  showing,   evi- 

dence admissible. 
47-50.  Books   of  account,  when   and   when  not 

admissible  as  evidence-— Foundation  for 

admission  of  as  evidence. 
61.  Same — ^Declaration  made  by  one  partner 

in  absence  of  the  other. 
52.  Same — Evidence    disclosing    relationship, 

when  insufficient. 
58, 54.  General  reputation  not  allowable  to  prove 

partnership— Exception. 

55.  Same  —  Existence    of    land    partnership, 

character   of  evidence  required   to   es- 
tablish. 

56.  Same — Husband  and  wife  may  testify  as 

to  character  of  property. 

57.  Same  —  Partnership    not    established   by 

surmise,  suspicion,  etc. 

58.  Same — Partnership,   like  agency,   proved 

by  independent  evidence. 

59.  Same — ^Province  of  court. 

60.  Same  —  Variance     between     proof     and 

pleading. 

61.  Finding  as  to  general  partnership,  when 

set  aside. 

62.  Finding  as  to  assumption  of  debt,  when 

justified. 

63.  Construction,  when  unnecessary. 

64.  Nonsuit,  when  granted. 

65.  Partnership,  question  of  fact. 

66.  Same — Jury  to  determine  ultimate  fact. 

67.  Same — Jury  to  determine  sufficiency  of 

evidence. 

68.  Pleading — Complaint,  allegation  of  inter- 

est in  partnership. 


(IttS) 


PARTHBRSHIP—- nr  GBNBRAL. 


[DlT.III9Ft.IV. 


69.  Same — Gomplmiat,  imei  and  triable  evi- 
denee. 
70,  71^ — Same — ^Ken-joinder  of  parties  plaintiff, 
objection  to,  when  waived — ^Action  by 
associations  non- joinder  in. 

72.  Same  —  Complaint     not     proren-— When 

judgment  cannot  be  entered  thereon. 

73.  Statute  of  limitations  as  to  accounts. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FB^IREID  TO,  etc.,  in:  Quackenbush  vs.  Saw- 
yer, 64  Cal.  429,  440  (origrlnal  9  2286,  reading 
word  for  word  as  the  present  section,  con- 
strued and  applied);  Hendy  vs.  March.  76  CaL 
666,  669,  17  Pac.  Rep.  702  (construed  and  ap- 
plied); Quinn  vs.  Qulnn,  81  Cal.  14,  16,  22 
Pac.  Rep.  264  (construed  and  applied);  Chapin 
vs.  Brown,  101  Cal.  600.  607,  36  Pac  Rep.  1051 
^construed  and  applied);  Chapman  vs.  Hughes, 
104  Cal.  302,  804,  87  Pac.  Rep.  1048.  38  Pac 
Rep.  109  (construed  and  applied);  Plass  vs. 
Plass,  122  CaL  S,  12,  64  Pac.  Rep.  372  (con- 
strued as  not  applyfngr);  Prince  vs.  Lamb,  128 
Cal.  120,  126,  60  Pac  Rep.  689  (cited,  con- 
strued and  applied);  Krasky  vs.  Wollpert,  134 
Cal.  338,  340,  66  Pac.  Rep.  809  (construed 
and  applied);  Kennedy  &  8.  Li.  Co.  vs.  Taylor 
(Cal.  Dec.  8,  1892),  81  Pac  Rep.  1122,  1128 
(construed  and  applied). 

As  to  actions  brouffht  against  an  assocla- 
tlon  br  tt«  common  aame,  see  Code  Civ.  Proc 
§  388  and  note. 

As  to  asToement  of  mlsors  for  fomtatloa  of 
partncrablp,  see  monographic  note  18  Am.  St. 
Rep.  601,  606. 

As  to  aareemciit  for  iBterest  in  profits  for 
serrfces,  not  eonstltntlns  partnemblp,  see 
monographic  notes  68  Am.  Rep.  101;  88  Am. 
Dec.   104,   106. 

Aa  to  alteration  and  dissolvtfon  of  spoelal 
partnerablp,  see  post  {  2607  and  note. 

As  to  associated  carriers  wben  liable  as 
partners,  see  monogrraphic  note  72  Am.  Dec 
238,  240. 

As  to  books  of  accovnt  aa  evidence  of  part- 
nersblp  to  prove  partnership  affairs,  see  mono- 
erraphic  note  by  F.  R.  Bowlby,  62  L.  R.  A. 
883-848. 

Aa  to  bnrdcn  of  proof  In  establlsbln^  part- 
nership, see  monofirraphio  note  22  Am.  St.  Rep. 
762. 

As  to  crop-sharlns  contracts,  ^vhether  eon- 
atltntlns  partnership,  see  mono^aphlc  notes 
87  Am.  Rep.  609-612;  68  Am.  Rep.  101-108. 

As  to  eo-operatlve  bvalnem  auioelatlon% 
see  ante  |  663b  and  note. 

Aa  to  declarations  br  one  partner  to  show 
partnemblp  and  aa  to  declaratlona  generally, 
see  monographic  note  by  Irwin  Taylor,  20 
li.  R.  A.  696,  697;  and  note  22  Am.  St  Rep.  762. 

As  to  declaratlona  nuide  In  aetlona  as  to 
partnership,  see  monographic  note  by  Irwin 
Taylor,  20  L.  R.  A.  699. 

As  to  declarations  of  partners  after  proof 
of  partnership,  see  Code  Civ.  Proc  1 1870 
subd.    6   and  note. 

As  to  dormant  partners,  see  monosrraphio 
notes  66  Am.  Dec  148;  and  note  20  Ij.  R.  A. 
697,  698. 

As  to  existence  of  partnership,  when  a  qnes- 


tlon  of  law,  see  monographlo  BOta  4S  Am.  St. 
Rep.  229-232. 

As  to  evidcnee  to  prove  par tnei  ship,  see 
monographic  notes  22  Am.  St.  Rep.  761,  762; 
88  Am.  Dec  482;  monographic  note  by  Robert 
Desty,  IS  I4.  R.  A.  870. 

As  to  evidence  of  ceneml  repvtatlon  to 
prove  partnership,  see  monographic  notes  88 
Am.  Rep.  668;  48  Am.  Dec  481. 

As  to  fonnatlon  of  special  partnership,  see 
post   8  2477   and   note. 

As  to  senemi  partners  In  iveclal  partner- 
ship, liability  of;  etc,  see  post  12600  and 
note 

As  to  Joint  Interest  In  property  essential  to 
partnerahip  relation,  see  monographic  note  76 
Am.  Dec  192. 

As  to  IlabUlty  of  partnership  to  employee 
for  negligence,  see  ante  §i  1969,  1971  and  notes. 

As  to  partnership  liability  of  stockholders 
In  eases  of  defective  or  lUegnl  Incorporation, 
see  monographic  note  by  &  A.  Rich,  17  Lw  R. 
A.   649.   660. 

As  to  partnership  Interest,  see  monographic 
note  by  B.  A.  Rich,  17  Lu  R.  A.  654. 

As  to  when  partnership  Is  formed  for  pnr» 
elMse  and  sale  of  real  estate,  see  monographic 
note  by  Ernest  Watts,  27  Ii.  R.  A.  481,  482, 
and  see  monographic  notes  18  Am.  Dec  646- 
648;  64  Am.  Rep.  792-800;  60  Am.  Rep.  879,  880; 
48  Am.  St.  Rep.  62-74. 

As  to  partnerships  In  real  estate  as  related 
to  operation  of  statute  of  frauds,  see  mono- 
graphio  note  by  Ernest  Watts,  27  I*  R.  A. 
477-480. 

As  to  partnership  property  In  real  estate,  see 
monographic  note  by  Ernest  Watts,  27  L.  R. 
A.    486,    496. 

As  to  parol  partnerships  for  dealing  In  lands, 
validity  of,  ^te^  see  monographic  note  by  H. 
P.  Famham,  16  L.  R.  A.  746-760. 

As  to  participation  In  losses,  profits,  etc, 
generally,  when  not  necessary  to  partnership 
agreement,  see  monographic  notes  80  Am.  Dec 
608;  31  Am.  Dec.  882;  48  Am.  Dec  436;  76 
Am.  Dec.  191;  93  Am.  Dec  63;  37  Am.  Rep. 
609-612;  48  Am.  Rep.  266;  66  Am.  Rep.  101-108. 

As  to  powers,  rights,  and  duties  of  special 
partners,  see  post  |  2489  and  note 

As  to  nuurrled  ivomen,  power  of  to  become 
partners,  see  monographic  notes  81  Am.  8L 
Rep.  982-986;  34  Am.  St.  Rep.  889,  840. 

As  to  non-trading  partnership,  see  mono- 
graphic note   48  Am.  St.  Rep.   441. 

As  to  reputation  as  evidence  of  partnership, 
see  monographic  note  22  Am.  St.  Rep.  761, 
762. 

As  to  religious,  social,  and  benevolent  cor- 
porations, see  ante  |  693  and  note. 

As  to  stockholders  In  corporations,  when 
liable  as  partners,  see  monographic  note  8 
Am.  St.  Rep.  849,  860. 

As  to  unincorporated  society  belnir  partner- 
ship at  common  law,  see  monographic  note  69 
Am.  Dec   711. 

As  to  what  eonstttutea  partnership,  see 
monographic  notes  by  Robert  Desty,  4  I*  R. 
A.  440;  6  Lu  R.  A.  680. 

As  to  who  are  liable  aa  partneva»  see  post 
II  2444,  2446  and  notes. 
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9L  COHSTRVOTION. — ^Wll«r«  contract  dOM 
not  proTide  for  division  of  profits,  but  rathor 
for  part  of  property  to  be  acquired  by  ob« 
of  the  parties,  such  contract  cannot  properly 
be  called  partnership  contract  within  mean- 
\ng  of  code  definition. — Prince  vs.  Lamb,  1S8 
Cal.  120.  126t  CO  Pac.  Rep.  689. 

8.  DBFINSjD. — ^Partnership  Is  association 
of  two  or  BBore  persons  for  purpose  of  carry- 
ing on  business  together  and  dividing  profits. 
— Prince  vs.  Lamb,  128  Cal.  120,  126,  60  Pac. 
Rep.  689.  Bee  Smith  vs.  Schultx,  89  CaL  686, 
634,  26  Pac.  Rep.  1087. 

4.  Partnership  defined  as  contract  of  two 
or  more  persons  •to  unite  property,  labor  and 
skill,  or  some  of  them  In  prosecution  of  some 
joint  and  lawful  business,  and  to  share  profits 
of  the  business. — Gray  vs.  Palmer,  9  Cal.  616, 
638. 

For  farther  points  In  sante  case  under  other 
names,  see  the  following  citations:  Qray  vs. 
Eaton,  6  Cat  448;  Gray  vs.  Gray,  11  CaL 
341:  Gray  vs.  Palmer,  28  Cal.  416;  Gray  vs. 
Brignardello,  68  U.  &  (1  Wall.)  627.  bk.  17 
U  ed.  698;  Gray  vs.  Larrlmore,  8  Abb.  (U.  S.) 
542,  4  Sawy.  C  C.  638,  10  Fed.  Cas.  1026;  Gal- 
pin  vs.  Page,  1  Sawy.  C.  C  809,  9  Fed.  Cas. 
1113,  and  Galpin  vs.  Page,  8  Sawy.  C  C.  98, 
9  Fed.  Cas.  1126. 

6.  DISTINGUISHING  FBATURB  OF  PART- 
NERSHIP Is  association  of  two  or  more  per- 
sons for  the  purpose  of  carrying  on  business 
together. — Coward  vs.  Clanton,  128  Cal.  461, 
454,  66  Pac.  Rep.  147. 

6.  PARTNERSHIP  COMPARED  WITH  TEN- 
ANCT  IN  COMMON.— Partnership  Is  result  of 
agreement  between  parties,  which  also  sup- 
plies rules  for  Its  government,  while  tenancy 
in  common  results  from  rule  of  law,  by  which 
It  Is  also  controlled  and  governed;  former 
relation  admits  of  no  change  as  to  members, 
while  tenancy  in  common  Is  undisturbed  by 
change  of  tenants. — Bradley  vs.  Harkness,  26 
CaL    69,    77. 

VL    PARTNERSHIP  RELATION— WHEN  CRE- 
ATED—PROFIT-SHARING. 

7«  ACTUAL  INTENTION  IS  NECESSARY 
TO  CONSTITUTE  partnership  inter  sese. 
There  must  be  joint  undertaking  to  share 
in  profit  and  loss.  Each  party  must  by 
agreement  in  some  way  participate  in  losses 
as  well  as  profits. — ^Wheeler  vs.  Farmer,  38 
Cal.  208,  813.  See  Conn.  Loomls  vs.  Marshall. 
12  Conn.  69,  76,  SO  Am.  Dec.  696.  Mass.  Denny 
vs.  Cabot,  47  Mass.  (6  Met.)  82,  89.  N.  T. 
Muzzy  vs.  Whitney,  10  John.   (N.  Y.)   226,   228. 

8.  CONTRACT  CREATING  PARTNERSHIP. 
— ^Agreement  for  ^rorfclng  qvarry^  providing 
for  payment  of  expenses  out  of  proceeds  of 
business  and  for  equal  division  of  net  profits. 
Is  not  mere  mining  partnership. — Quinn  vs. 
Qulnn.  81  CaL  14,  16,  22  Pac.  Rep.   264. 

9.  Agreement  for  working  quarry  together, 
and  that  each  was  to  share  equally  in  profits 
of  business,  constitutes  partnership. — Quinn  vs. 
Quinn,  81  CaL  14,  15,  22  Pac.  Rep.  264. 

10.  Association  of  persons  for  purpose  of 
carrytns  on  Ivmber  bnalness  together  and 
dividing  profits  between  them  constitutes  part- 
nership.— Chapin  vs.  Brown.  101  CaL  600,  607, 
36  Pac.  Rep.  1061. 


lU  Qreated  br  aaatraet  between  parties 
^iwrmMmm  men  hmmt^m  to  pool  all  premiums  and 
•take  monejrs  ofl!ered  by  race-horse  associ- 
ations and  awarded  to  either  or  any  of  horses 
owned  by  oontraoting  parties,  premiums  to  be 
divided  equally. — ^Hanklns  vs.  Ottinger,  116  CaL 
464,  46f,  47  Paa  Rep.  264,  40  L.  R.  A.  76. 

15.  Partnerslilp  la  created  by  agreement 
entered  Into  providing  for  doing  certain  work 

on  seawall,  furnishing  materials,  and  con- 
taining mutual  stipulations  as  to  what  each 
party  Is  to  do,  and  stating  that  after  all  bills 
are  fully  paid  and  satisfied,  remainder  of 
moneys  remaining  as  profit  on  contract  shall 
be  divided  between  parties  equally,  share  and 
share  alike. — Kennedy  &  S.  L.  Co.  vs.  Taylor 
(CaL  Dec.  8,  1892),  81  Pac.  Rep.  1122,  1123. 

18.  Partnership  la  created  by  agreement  be- 
tween parties,  one  to  purchase  wool  and  ship 
to  other  parties  to  agreement,  who  were  to 
pay  drafts,  receive  wool,  and  sell  same  in 
foreign  market;  neither  party  to  agreement  to 
charge  commissions,  but  to  be  allowed  interest 
on  advances,  and  providing  that  parties  were 
to  share  profits  and  losses  in  certain  propor- 
tions.— Clark  vs.  Qridley,  49  Cal.  106,  108.  See 
Harris  vs.  HiUegass,  64  CaL  468,  466. 

14.  Partnership  auiy  be  cstabllabed  al- 
though  parties   may   not   expressly   Intend    to 

create  such  partnership.  —  Chapman  va 
Hughes.  104,  CaL  802,  804,  37  Pac.  Rep.  1048, 
88  Id.  109. 

16.  CONTRACTS  NOT  CREATING  PART- 
NERSHIP.— Agreement  to  divide  gross  earn- 
ings does  not  constitute  parties  partners. — 
Wheeler  vs.  Farmer,  88  Cal.  203,  213. 

16.  Agreement,  on  one  side  to  perform  eer- 
taln  services,  and  on  other  side  to  convey  in 
consideration  of  such  services  certain  inter- 
est in  specific  piece  of  property,  where  there 
is  no  community  of  profit  and  loss,  does  not 
create  partnership. — Barber  va  Cazalis,  30  CaL 
92,  97.  See  Smith  vs.  Schults,  89  Cal.  626,  636, 
26  Pac.  Rep.  1087. 

17.  Agreement    with    real    estate    agent,    to 

furnish  skill  and  perform  labor  in  selling 
real  estate,  funds  and  money  for  Investment 
and  for  purchase  of  real  estate  to  be  furnished 
by  another,  where  proceeds,  if  any,  should  ap- 
ply, first,  to  cost  of  land,  with  interest;  sec- 
ond, to  expense  of  selling;  and  third,  residue, 
if  any,  to  be  divided  equally,  and  where  real 
estate  agent  owned  no  Interest  in  property, 
but  throughout  was  to  act  under  direction  and 
control  of  other  party  to  agreement,  and  was 
only  creditor  for  value  of  his  services,  does  not 
create  partnership. — Coward  vs.  Clanton,  122 
Cal.  461,  454,  65  Pac.  Rep.  147. 

18.  Agreement  of  employment  of  one  person 
to  take  care  of  another's  sheep  upon  terms 
that,  after  return  oi  original  number,  increase 
shall  be  equally  divided;  and  where.  Instead 
of  increase,  there  was  decrease  in  number, 
employee  has  no  interest  In  remaining  num- 
ber, does  not  create  partnership. — Robinson  vs. 
Haas,  40  CaL  474,  478. 

10.  Broker  aelllng  on  conunlsslon,  receiving 
compensation  out  of  profits,  but  having  no 
ownership  in  property  Itself,  does  not  consti- 
tute him  partner. — ^Hanna  vs.  Flint.  14  Cal.  74» 
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76.  Se«  Wasner  ts.  Warner.  50  CaL  79,  77; 
Cadenauo  vs.  Antonelle,  127  CaL  882,  888,  SO 
Pac  Rep.  766;  Gallop  vs.  Newman,  7  Pick. 
(Mass.)  282. 

ao.  Coatraet  of  Icaslas  and  Uriac  whereby 
one  person  leases  to  another  threshinflr*nia- 
chine  outfit,  for  use  of  which  lessors  were  to 
receive  one  half  of  net  profits  which  migrbt  be 
earned  by  lessees  In  their  exclusive  manage- 
ment and  conduct  of  outfit  during  threshinff 
season,  does  not  create  partnership. — ^Vander- 
hurst  va  De  Witt,  95  Cal.  57,  62,  80  Pac.  Rep. 
94,  20  L.  R.  A.  595;  Nofsingrer  va  Goldman,  122 
Cal.  609,  616,  65  Pac  Rep.  426. 

21.  Contract  of  aseaey  betwoea  eorporattons 

expressly  limiting  power  to  represent  all  par- 
ties is  not  partnership  agreement. — San  Diego 
W.  Co.  vs.  San  Diego  F.  Co.,  108  CaL  649,  662. 
41  Pac.  Rep.  495,  29  Lw  R.  A.  889. 

22.  Contract  giving  to  employee  provisional 
one-tenth  interest  in  profits  of  business  be- 
sides stated  salary,  and  which  interest  was 
dependent  upon  conditions  and  liable  to  be 
forfeited  at  any  time,  does  not  create  part- 
nership.— Stone  va  Bancroft,  112  Cal.  652,  656, 
44  Pac.  Rep.  1069;  a  c.  189  Cal.  78,  82,  70  Pac. 
Rep.  1017,  72  Pac.  Rep.  717.  See  Hambly  vs. 
Bancroft,  88  Fed.  Rep.  444,  446,  449. 

2Sm     iMstmment    between    lessor    and    lessee 

in  form  and  legal  efCect  a  lease  for  a  definite 
term  of  years,  does  not  create  partnership, 
even  though  such  contract  provided  for  shar- 
ing the  profits  of  increase  and  yield  of  leased 
land  in  certain  proportions. — Smith  vs  Schults, 
89  Cal.  626,  538,  26  Pac  Rep.  1087;  Jones  va 
Durrer,  96  Cal.  95,  97,  98,  80  Pac  Rep.  1027. 


S4.    Joint    ownerslilp    In    personal    property 

alone  does  not  constitute  owners  partners.*- 
Stokes  vs.  Stevens,  40  Cal.  891,  896;  Quacken- 
bush  vs.  Sawyer,  54  Cal.  489,  440.  See  Noonan 
vs.  Nunan,  76  Cal.  44,  48,  18  Pac.  Rep.  98; 
Hudepohl  va  Liberty  H.  C.  M.  &  W.  Co.,  80 
Cal.  653,  568,  22  Pac.  Rep.  839;  State  Bank  va 
Kelley  Co.,  47  Neb.  678,  682,  66  N.  W.  Rep.  619; 
Vietti  vs.  Nesbitt.  22  Nev.  890,  895,  41  Pac 
Rep.   151. 

26.     Lease  providing  for  cnltlvatlng  land  and 

giving  lessor  a  certain  share  of  crops  is  not 
partnership. — Walls  vs.  Preston,  26  Cal.  59,  60; 
Smith  vs.  Schultz,  89  Cal.  526,  534,  26  Pac.  Rep. 
1087.  See  Robinson  vs.  Haas,  40  Cal.  474,  478; 
Clarke  vs.  Cobb,  121  CaL  595,  597,  54  Pac 
Rep.   74. 

26.  Mere  sharing  of  profits  and  losses  is  not 

sufilcient  to  constitute  partnership. — Coward 
vs.  Clanton,  122  CaL  451,  455,  55  Pac  Rep. 
147;  Cadenasso  vs.  Antonelle,  127  CaL  882,  388, 
59  Pac.  Rep.  765;  Prince  vs.  Lamb,  128  CaL 
120,  127,  60  Pac  Rep.  689. 

27.  Partnership  does  not  exist  where  partner 
repudiates  partnership  agreement  and  where 
agreement  was  never  consummated  by  launch- 
ing enterprise. — Prince  vs.  Lamb,  128  Cal.  120, 
127,  60  Pac  Rep.  689.  See  Powell  va  Maguire, 
43  CaL  11. 

28.  ELEMENTS      OF     PARTBnSRSHIP.—In- 

strument  which  gives  no  power  to  one  party 
to   contract   to   bind    others;    contemplates   no- 
common    liability;    does   not   make    one   agent 
for  others  in  carrying  on  any  business  what- 


•▼•r;  contains  no  agrooment,  alther  expraaa  or 
implied,  for  division  of  losses,  and  no  inti- 
mation that  each  party  was  to  be  liable  to 
third  persons  for  all  obligations  of  partner- 
ship, jointly  with  copartners,  cannot  create 
partnership  relatioB.~Smith  vs.  SchulU.  89 
CaL  626,  534,  26  Pac  Rep.  1087.  See  Barber  vs. 
Cazalis,  30  CaL  92,  98;  Wheeler  vs.  Farmer, 
88  CaL  203,  213;  Smith  va  Moynihan,  44  CaL 
68,  57;  Jones  va  Durrer,  96  CaL  96,  97,  98, 
80  Pac  Rep.  1027. 

281  RBAIi  B8TATB  PARTlVBOtSHIP. — Part- 
nership may  exist  in  purchase  and  sale  of 
lands. — ^LafCan  va  Naglee,  9  CaL  662,  678,  70 
Am.  Dec  678;  Gray  va  Palmer,  9  CaL  616,  639. 

See  a  c  citations  par.  4  this  note. 

As  to  real  estate  as  partneraktp  property* 
see  post  12406  and  no.te,  and  monographic 
notes  18  Am.  Dec  648;  65  Am.  Dec  800;  98  Am. 
Dec   198. 

ao.  Partnership  may  be  for  dealing  la 
lands  as  well  as  for  dealing  in  personal  estate 
or  for  engaging  in  professional  or  commercial 
or  manufacturing  occupationa  and  such  part- 
nership may  be  formed  for  purpose  of  buying 
and  selling  land  generally  or  may  be  limited 
to  speculation  upon  a  single  venture — ^Bates 
va  Babcock,  95  Cal.  479,  484,  29  Am.  St.  Rep. 
133,  30  Pac  Rep.  606,  16  L.  R.  A.  745.  See  Me. 
Dudley  va  Littlefield,  24  Me.  422.  N.  Y. 
Chester  va  Dickerson,  54  N.  Y.  1,  18  Am.  Rep. 
550;  Williams  va  Gillies,  76  N.  Y.  197,  201. 
8.  D.  Davenport  va  Buchanan,  f  &  D.  876, 
381,   61  N.  W.  Rep.   47. 

81.  Relation  of  partnership  is  constituted 
where  agreement  provides  for  united  action 
in  advertising  and  otherwise  promoting  salea 
payment  of  Joint  expenses  to  be  Incurred 
thereby,  and  providing  for  payment  to  syndi- 
cate of  commissions  on  sales  of  other  lands 
than  those  put  into  syndicate — Chapman  va 
Hughes,  104  CaL  802,  804,  87  Pac  Rep.  1048, 
88   Id.   109. 

32.  Persons  associated  for  purpose  of  carry- 
ing on  together  business  of  selling  landa  and 
dividing  profits,  are  partners.— Chapman  va 
Hughes,  104  CaL  802,  304,  87  Pac  Rep.  1048, 
38  Id.  109. 

88.  Partnership  In  sale  of  lands  can  only 
exist  where  contract  is  reduced  to  writing.— 
Gray  va  Palmer,   9   Cal.   616,  639. 

See  s.  c  citations  this  note,  par.  4. 

84.  Overmled* — Rule  as  stated  In  preeed* 
Ing  paragraph,  to  effect  that  partnership  for 
dealing  in  real  estate  cannot  be  formed  by 
parol  contract,  is  not  suported  by  weight  of 
authority. — Coward  vs.  Clanton,  79  CaL  23,  26, 
21  Pac  Rep.  859;  Bates  vs.  Babcock,  96  CaL 
479,  484,  29  Am.  St.  Rep.  138,  30  Pac.  Rep.  605, 
16  Lb  R.  A.  745.  See  Conn.    Bunnell  vs.  Talntor, 

4  Conn.  568,  573.  Ind.  Holmes  vs.  McCray,  51 
Ind.  868,  19  Am.  Rep.  735,  736.  Iowa.  York  va 
Clemens,  41  Iowa  95.  Minn.  Sherwood  va 
St.  Paul  &  C.  R.  Co.,  20  Minn.  127;  Snyder  va 
Wolford,  33  Minn.  175,  58  Am.  Rep.  22,  22  N. 
W.  Rep.  264.  Mo.  Hunter  va  Whitehead,  42 
Mo.  524.  IV.  T.  Chester  vs.  Dickerson,  54  N. 
Y.  1.  13  Am.  Rep.  660.    Shig.  Dale  vs.  Hamilton, 

5  Hare  869,  26  Eng.  Ch.  368,  869  (decision  In 
Dale  vs.  Hamilton,  supra,  reviewed  and  ap- 
proved in  Bates  vs.  Babcock,  supra). 
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fmvd  In  scneraly  see  ante 


86.     ProTlalons  of  atatnte  of  fravdo  are  not 

contravened  by  partnership  agreement  for  pur- 
pose of  dealing  in  lands. — Bates  vs.  Babcock. 
96  Cal.  479,  484,  29  Am.  St  Rep.  188,  80  Pac 
Rep.    606,    16   Lw   R.   A.   746. 

88.  Terbal  OKreeinait  for  partncmblp  ta 
yarehaae  and  sales  of  land  is  not  superseded 
by  written  agreement  ffiven  and  received  as 
mere  acknowledgment  or  memorandum  of  ver- 
bal agreement  and  which  written  agreement 
merely  stated  the  substance  of  the  oral  agree- 
ment under  which  operations  were  carried  on 
for  seven  months  prior  to  time  writing  was 
made. — Carpenter  vs.  Hathaway*  87  CaL  484» 
438,  25  Pac  Rep.  649. 

97.  PROFIT  18  DBFIICBD  as  acquisition 
beyond  expenditure  or  excess  of  value  re- 
ceived over  cost. — ^Prince  vs.  Lamb,  128  CaL 
120,  126,  60  Pac  Rep.  689. 

88.     Prollt-sbarlng  Is  aot  test  of  partnership* 

^-Coward  vs.  Clanton,  122  CaL  461,  464,  66 
Pac.  Rep.  147. 

88.  SEPARATE  BXISTBNCi:.^Partnership 
has  separate  and  distinct  existence  from  that 
of  several  partners  and  their  respective 
estates.  It  has  its  own  assets,  debts,  and 
credits,  and  makes  and  forms  Its  own  con- 
tracts.— Gleason  vs.  White,  84  Cal.  268,  268. 
See  Theller  vs.  Such,  67  CaL  447,  461. 

40l  SECRET  PARTNERS. — In  all  cases  of 
secret  partnerships  and  dormant  partners, 
creditor  Is  entitled  to  recover  from  all  part- 
ners when  discovered. — Kennedy  &  8.  Lb  Co. 
vs.  Taylor  (CaL  Dea  8,  1892).  81  Pac.  Rep. 
1122,   1123. 

41.  VOLVNTART  ASSOCIATION  FOR  RE- 
LIEF IN  SICKNESS,  by  means  of  fund  raised 
by  subscription  of  members,  and  having  no 
corporate  character,  is  deemed  to  be  partner- 
ship.— Gorman  vs.  Russell,  14  CaL  632,  588;  s.  o. 
18  CaL  688. 

As  to  voluntary  associations,  natore  of,  etc., 
see  monographic  note  7  Am.  St  Rep.  162-170. 

48.  WORDS  ^PARTNERSHIP^  OR  «PART- 
NER,''  while  not  essential  in  contract,  absence 
of  such  words  is  significant  when  intention  to 
form  partnership  is  not  clear. — Smith  vs. 
Schultz,  89  CaL  626,  684,  26  Pac.  Rep.  1087. 

III.     PLiEADINO    AND    PRACTICE. 

48.  ACTION  FOR  TORT. — Where  cause  of 
action  for  tort  exists  against  copartnership 
the  several  partners  may  be  sued  individually 
if  so  preferred.— Murphy  vs.  Coppieters.  186 
CaL   817,   320.   68  Pac.  Rep.   970. 

44.  BURDEN  OF  PROOF  TO  PROVE  EX- 
ISTENCE OF  COPARTNERSHIP  between  de- 
fendants is  upon  party  who  seeks  to  hold  them 
liable  in  that  relation. — Smith  vs.  Moynihan, 
44  CaL  63,  63.  See  Herbert  va  Callahan,  86 
Mo.  App.  498,  602. 

40.     EVIDENCE. — Admissions  and  conduct  of 

the  several  partners  in  course  of  partnership 
business  are  admissible  as  against  the  others, 
after  prima  facie  case  as  to  partnership  is 
made  out. — ^Dennis  va  Kolm,  181  CaL  91,  94, 
63  Pac.  Rep.   141. 


48.  After  prima  fade  showing  of  partner- 
ship  has  been  made,  court  should  admit  all 
evidence  that  is  admissible,  upon  theory  that 
partnership  has  been  fully  proven. — ^Dennis  vs. 
Kolm,  131  CaL  91,  94,  68  Pac  Rep.  141. 

47«    Books  of  aceonnt  are  not  admissible  for 

purpose  of  proving  partnership. — Bryce  vs. 
Joynt,  68  CaL  876,  877,  49  Am.  Rep.  94.  See 
Webster  vs.  San  Pedro  I*  Co.,  101  CaL  826,  829, 
36   Pac.   Rep.   871. 


48.  Books  and  entries  therein  nuiy  he  ad- 
mitted as  acts  and  declarations  of  parties  be- 
tween whom  such  relationship  exists  after 
partnership  is  proved  aliunde. — Bryce  vs. 
Joynt,  68  CaL  876,  877,  49  Am.  Rep.  94. 

48.  Books  of  partnership  are  evidence  be- 
tween partners  themselves,  and  must  be  ad- 
mitted as  correct  until  contrary  is  shown. — 
Hale  vs.  Brennan,  28  CaL  612,  618;  Bryce  vs. 
Joynt,  68  CaL  876,  877,  49  Am.  Rep.   94. 

60.  Court  must  determine  whether  there  is 
sutBcient  evidence  to  serve  as  foundation  for 
admission  of  books  of  account. — Bryce  vs. 
Joynt,  68  CaL  876,  878,  49  Am.  Rep.  94. 

81.    Declaration  made  by  one  person  in  the 

absence  of  another  that  they  are  partners  is 
incompetent  to  establish  fact  of  partnership. — 
Vanderhurst  va  De  Witt,  96  CaL  67,  80  Pac 
Rep.  94,  20  Li.  R.  A.  696;  Salinas  City  Bank  vs. 
De  Witt.  97  CaL  78,  79,  81  Pac  Rep.  744. 

68.  Evidence  discloses  no  relationship  as 
partners  where  there  is  no  agreement  to  share 
profits  of  business,  from  which  is  implied  also 
agreement  to  share  losses.— Plass  va  Plass, 
122  CaL  8,  10,  64  Pac  Rep.  872. 

SS.     Evidence    of   general    reputation   is    not 

allowable  to  prove  partnership. — Sinclair  vs. 
Wood,  3  CaL  98,  100.  See  Hudson  vs.  Simon, 
6  Cal.  468,  466;  Campbell  vs.  Hastings,  29  Ark. 
628. 

54.  Evidence  of  general  repntatlon  or  com- 
mon report  of  existence  of  partnership  is 
not  admissible,  except  in  corroboration  of  pre- 
vious testimony;  unless  it  be  to  prove  the 
fact  that  the  partnership,  otherwise  shown  to 
exist,  was  known  to  plalntifC. — ^Turner  vs.  Mo- 
Ilhaney,  8  CaL  676,  679. 

65.     Existence   of   land   partnership    may   be 

established  by  same  character  of  evidence  as 
partnership  for  any  other  purpose. — Bates  vs. 
Babcock,  96  CaL  479,  484,  29  Am.  St.  Rep.  138, 
30  Pac  Rep.  606,  16  U  R.  A.  746. 

Oe.  Hnaband  and  wife  may  testify  that 
property  levied  upon  under  attachment  was 
separate  property  of  wife,  or  partnership,  or 
community  property. — Mortimer  vs.  Marder,  98 
Cal  178,  177,  28  Pac  Rep.  814. 

57»     Partnership  proved  like  any  other  fact, 

and  cannot  be  established  by  mere  surmise, 
suspicion,  or  innuendo. — Sinclair  vs.  wood,  8 
CaL  98;  Hudson  vs.  Simon,  6  CaL  453,  464,  456. 

08*  Partnership,  like  agency,  must  be  proved 
by  evidence  aliunde  from  books  of  account 
or  declarations  of  third  persons  not  made  un- 
der oath. — ^Bryce  vs.  Joynt,  68  CaL  876,  877,  49 
Am.   Rep.   94. 

60.  Province  of  the  covrt  to  determine 
whether  prima  facie   evidence  of  partnershir 
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M.  ▼•Htwiee  Proof  of  partnership  eon- 
tract  cannot  snstaln  allegations  of  an  In- 
dividual contracts — ^McCord  vs.  Seale,  56  CaL 
2«2.  264.  See  Wise  vs.  Williams,  7S  CaL  644, 
647.  14  Pac  Rep.  204;  Welnrelch  vs.  Johnston. 
78  CaL  264,  267,  20  Pac  Rep.  666;  Elmore  ts. 
Elmore,  114  CaL  616,  621,  46  Pac  Rep.  458; 
Peay  vs.  Salt  Lake  City,  11  Utah  881,  888,  40 
Pac  Rep.  206. 

•1.  FIHDIlf O  AS  TO  GENBRAIi  PARTHIEIU 
SHIP  will  be  set  aside  only  where  there  Is 
entire  absence  of  evidence  or  where  evidence 
Is  of  such  an  nnsnbstantlal  character  that  It 
will  not  justify  conclusion  reached. — Krasky 
vs.  Woolpert,  184  CaL  888,  840,  66  Pac  Rep. 
806. 

62.  Finding  that  partnership  assumed  debt 
for  materials  is  Justified  by  partnership  agrree- 
ment  and  fact  that  material  was  used  by  firm 
In  work. — Kennedy  A  8.  L.  Co.  vs.  Taylor  (CaL 
Dec.  8,  1892),  81  Pac  Rep.  1122,  1123.  See 
Randall  vs.  Hunter,  66  CaL  612,  6  Pac  Rep. 
881. 

SS.     nfSTRUCnON — Wkea     «flnccc«eaiT« — 

Where  defendants  are  not  sued  as  partners, 
although  partnership  exists  between  them, 
question  of  liability  Is  not  affected  In  any 
way  by  failure  to  instruct  jury  upon  question 
of  partnership. — ^Meyer  vs.  Parsons,  129  CaL 
668,  667,  62  Pac  Rep.  216. 

•4*  NoBsvlt  Is  properly  granted  as  to  per- 
son not  shown  to  be  a  partner  in  action  al- 
leging partnership  between  himself  and  others. 
— Chalmers  vs.  Chalmers,  61  CaL  81,  84,  22 
Pac.  Rep.  896. 

66.  Partnership  Is  a  question  of  fact — 
Bates  vs.  Babcock,  96  CaL  479.  489,  29  Am.  St. 
Rep.  183,  80  Pac.  Rep.  606.  16  Lb  R.  A.  746. 

6S.    Jury   ■hovid       determine   vltlmate    faet 

of  partnership  upon  proper  Instructions  from 
court.— Dennis  vs.  Kolm,  131  Cal.  91,  94,  68 
Pac  Rep.  141. 

67.  It  is  question  of  fact  for  Jury  to  de- 
termine whether  evidence  is  sufficient  to  estab- 


shonld  allege  plalntllTs  interest 
In  partnership  property  or  business  or  plain- 
tiff's association  with  defendant  in  carrying 
on  any  bnslnessL — Prince  vs.  Lamb,  128  CaL 
120,  127,  60  Pac  Rep.  689.  See  Coward  vs. 
CUnton,  122  CaL  461,  66  Pac  Rep.  147. 

69.  Where  complaint  alleges  partnership  of 
three  persons  and  proof  showed  that  one  of 
snch  persons  was  not  a  partner,  and  nonsuit 
granted  In  his  favor,  question  as  to  relations 
of  remaining  persons  alleged  to  be  partners 
may  properly  be  ascertained  under  pleadings 
and  Issues  therein  without  amendment. — 
Chalmers  vs.  Chalmers,  81  CaL  81,  84.  22  Pac 
Rep.  896. 

7S.  Ne»-|elnder  ef  partfes  plalBtllE.— Where 
evidence  shows  that  plaintiff  had  a  partner 
who  was  interested  with  him  In  demand  sued 
upon,  and  who  is  not  Joined  as  party  to  action, 
objection  Is  deemed  to  be  waived  unless  raised 
in  pleadings. — Ah  Tong  vs.  Earle  F.  Co.,  112 
CaL  679,  682,  46  Pac  Rep.  7;  Dewey  vs. 
Parcells,  137  CaL  806,  806,  70  Pac.  Rep.  174. 
See  Williams  vs.  Southern  Pac  R.  Co.,  110  CaL 
467,  42  Pac  Rep.  974. 

71.  Objeetkm  as  tm  defect  of  parties  Is  dis- 
pensed with  where  application  of  strict  rule 
is  Impracticable  or  very  inconvenient,  as  In 
case  of  very  numerous  association  in  Joint 
concern — ^In  effect  a  partnership. — Gorman  vs. 
Russell,  14  CaL   631,  682,  639. 

TS.  'Wkere  partaenihip  la  alleged  and  not 
proven  and  no  question  is  presented  In  plead- 
ings in  regard  to  the  copartnership.  Judg- 
ment in  respect  to  liability  of  copartners  as 
such  cannot  be  entered. — ^Noonan  vs.  Nunan, 
76  CaL  44,  49,  18  Pac.  Rep.  98. 

7S.  STATUTE  OF  IiIMTTATIONS  does  not 
begin  to  run  as  to  accounts  between  partners 
until  affairs  are  wound  up  and  balance  due 
agreed  upon  between  parties  which  Is  result 
of  account  stated. — Hendy  vs.  March,  76  CaL 
666,  670,  17  Pac  Rep.  702. 


§  2396.    SHIP-OWNEBS.     Part  owners  of  a  ship  do  not,  hy  simply  using  it  in 
a  joint  enterprise,  become  partners  as  to  the  ship. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agreement  to  share  profits  and  losses,  effect 

of. 
8.  Joint  enterprise  in  use  of  ship  not  partnership 
as  to  ship. 

4.  Use  of  ship  distinct  from  ship  itself.  ' 

5.  Pleading  and  practice— Action  against  joint 

owner. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  In:  Hendy  vs.  March,  76 
Cal.  566.  568,  17  Pac.  Rep.  702  (applied,  cited, 
construed). 

As  to  liabilities  of  part  owners  of  Teasels, 
see  monogrraphlc  note  88  Am.  Dec.  864-368. 

As  to  liability  of  ship-owners,  see  mono« 
sraphlo  note  18  Am.  Dec  820. 


As  to  partnerslilp  betweea  eo*owneva  of 
sols,  see  monogrraphlc  note  90  Am.  St.  Rep.  361- 
866. 

%,  AGRBBMBNT  TO  8HARB  IN  PROFITS 
AND  LOSSES  arlslnfiT  from  use  of  Tessel  con- 
stitutes partnership. — Hendy  vs.  March,  76  Cal. 
666,  669.  17  Pac  Rep.  702. 

8.  PART  OTITNBRS  OF  SHIP,  by  simply  us- 
1ns  It  In  Joint  enterprise,  do  not  become  part- 
ners as  to  the  ship. — ^Hendy  vs.  March,  76  CaL 
666.  569,  17  Pac  Rep.  702. 

4.  USB  OF  SHIP  IS  DISTINCT  FROM  SHIP 
ITSELF,  and  there  may  be  no  partnership  In 
use  of  earnlngrs,  although  as  to  vessel  Itself 
parties  are  tenants  In  common. — Hendy  vc 
March,  76  CaL  666.  669,  17  Pac.  Rep.  702. 
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5.  PLEADING  AND  PRACTICB— Actios 
•aralast  Joint  owner* — ^Where  joint  owners  of 
a  boat  are  partners  one  cannot  maintain  an 
action  at  law  agrainst  the  other  until  full  ac- 


count of  partnership  has  been  taken.' 
▼s.  Law,  10  Mo.  701. 

As  to  actions  for  aeeonntliiff  In 
post  I  2412  and  note. 


Hinton 
y  see 


§  2397.  FORMATION  OF  PARTNERSHIP.  A  partnership  can  be  formed  only 
by  the  consent  of  all  the  parties  thereto,  and  therefore  no  new  partner  can  be 
admitted  into  a  partnership  without  the  consent  of  every  existing  member  thereof. 

History:     Enacted  March  21,  1872. 

!•    In  General. 
IL    Consent  Necessary  Element — ^New  Partners. 

1.  New  partner — Agreement  to  assume  obliga- 

tions of  old  firm. 

2.  Partnership  agreement  of  new  firm  to  as- 

sume old  debts. 

3.  Partnership  formed  by  agreement  ^  Subse- 

quent acts,  effect  of. 

4.  Mere  joint  ownership  does  not  constitute. 

5.  Partnership  rests  upon  contract,  express  or 

implied. 

6.  Same — Intention  necessary. 

7.  Trust  moneys  used  by  partner  In  copartner^ 

ship  business. 

[n.    Pleading  and  Piractieeu 

8.  Evidence — ^Proof  as  to  assumption  of  obliga- 

tions by  partner. 

9.  Proof  as  to  recognition  of  old  debts  by  new 

firm. 

10.  Same — Circumstances   as   proof  of   assump- 

tion of  old  debt. 

11.  Same — Written  articles  of  copartnership,  ef- 

fect of  as  evidence. 


L     IN  GENERAIi. 

As  to  assumption  of  Arm  debt  hy  Inconlnv 
partner,  see  monosraphio  note  by  Ernest 
Watts,  25  L.  R.  A.  274,  276. 

As  to  Innds  owned  hy  partner  prior  to  part- 
nership nnd  position  of  Incomlni;  partner,  see 
monographic  note  by  Ernest  Watts,  27  Li.  R. 
A.  485.  4S6. 

As  to  power  of  partner  In  mining:  partner- 
ship to  convey  Interest  ^Hthont  dlssolvlni; 
partnership,  see  post  S  2516  and  note. 

As  to  rigrht  of  action  upon  Indebtedness  as- 
sumed by  Incoming  partner,  see  monographio 
note  by  Ernest  Watts,  25  L.  R.  A.  274. 

IL     CONSENT  NECESSARY  ELEMENT— NEW 

PARTNERS. 

1.  HEW^  PARTNER  DOBS  NOT  ASSmifB 
OBLIGATIONS  of  old  firm  unless  he  expressly 
agrees  to  do  so. — Smith  ys.  Millard,  77  CaL 
440,  443.  19  Pac.  Rep.  824. 

2,  PARTNERSHIP  AGRBBMBBTT  OF  NEW 
FIRM  TO  ASSUMB  DBBTS  of  old  firm  made 
subsequently  to  formation  of  new  firm  is 
agreement  to  pay  debt  of  another,  and  must  be 
established  in  compliance  with  statute  of 
frauds. — Freeman  vs.  Badgley,  106  CaL  S72» 
375,  88  Pac.  Rep.  956. 


8.  PARTNERSHIPS  ARB  FORMED  BY 
AGREEMENT,  and  subsequent  acts  of  parties 
cannot  create  partnership  In  absence  of  intenr 
tion  to  enter  Into  that  relation. — ^Berry  vs. 
Woodburn.  107  CaL  604,  510,  40  Pac.  Rep.  802. 

4.  MBRB  JOINT  OTITNERSHIP  OF  PROP« 
BRTY  does  not  constitute  partnership. — 
Quackenbush  vs.  Sawyer,  64  Cal.  439;  Noonan 
vs.  Nunan,  76  Cal.  44,  48,  18  Pac.  Rep.  98. 

6.  Partnership  is  relation  which  grrows  out 
of  contract  either  express  or  implied. — ^Ham- 
mond  vs.  Borgwardt,  126  CaL  611,  618,  69  Pac. 
Rep.  121. 

9.  Intention  Is  necessary.  —  Partnership, 
whether  mlniner  or  commercial,  depends  upon 
the  Intention  with  which  the  association  Is 
formed. — Behlow  vs.  Fischer,  102  CaL  208,  216, 
86  Pac.  Rep.  509. 

7.  TRUST  MONEYS  USED  BY  PARTNER 
IN  COPARTNERSHIP  in  absence  of  agrreement 
does  not  make  cestui  que  trust  partner,  nor 
does  use  of  such  moneys  affect  relation  of 
partnership  with  copartner  who  has  no 
knowledge  of  trust  character  of  funds. — ^Har- 
per vs.  Lamping,  88  Cal.  641,  648. 

IIL     PLEADING  AND  PRACTICE. 

8.  EVIDENCE. — To  cbar^e  partner  wttk 
obligation  npon  promissory  note  slg'ned  by  co- 
partner for  firm,  plaintiff  must  prove  that  in 
some  way  partner  assumed  the  obligation  cre- 
ated by  such  note. — First  Nat.  Bank  vs.  Sim- 
mons, 98  CaL  287,  290,  33  Pac.  Rep.  197. 

0.  Proof  that  ne^r  lirm  recognised  debts  of 
old  llrm  as  its  debts  does  not  tend  to  prove  an 
assumption  of  old  debts  subsequently  to  for- 
mation of  new  copartnership,  but  that  at  the 
time  of  formation  of  last  copartnership  the 
new  firm  assumed  old  debts;  that  liability  of 
new  partner  for  them  was  part  of  considera- 
tion paid  by  him  for  his  Interest  In  partner- 
ship.— Freeman  vs.  Badgley,  106  CaL  372,  376, 
38  Pac.  Rep.  956. 

10.  Where  new  partner  Is  taken  Into  old 
llrm  it  may  be  shown  by  circumstances  that 
new  firm  assumed  former  liabilities. — Freeman 
vs.  Badgley,  106  CaL  872,  875,  38  Pac.  Rep.  955. 

11.  TITrltten    articles    of    copartnership    may 

be  used  in  rebuttal  of  presumption  arising  on 
proof  of  assumption  of  old  debts  by  new  firm. 
— Freeman  vs.  Badgley,  106  CaL  872,  875,  88 
Pac  Rep.  956. 
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ARTICLE  n. 


1 2401*    Paitnenhip  proper  tj^  what. 

§2402.    Partner's  mtereat  In  partnerihip  prop* 

ertj. 
1 2403.    Partner'e  ihare  in  proilta  and  loosea. 
I  2404.    When  diviaion  of  looMa  implied. 


1 2405.  Partner  may  require  application  of  part- 
nership property  to  payment  of 
debts. 

1 2400.  What  property  is  partnership  property 
hy  presumption* 


§  2401.  PABTNESSHIP  PBOPEBTY,  WHAT.  The  property  of  a  partnership 
coDsists  of  all  that  ia  contributed  to  the  common  stock  at  the  formation  of  the 
partnership,  and  all  that  is  subsequently  acquired  thereby. 

History:     Enacted  March  21,  1872. 

L    In  GeneraL 

1.  Applied,  dted,  eonstmed,  referred  to,  etc. 

XL    Partnership  Property— Title  in  Trust 

2.  Contract  of  employment,  not    entitling    to 

partnership  interest. 

3.  Contract    for  pnrchase  of    interest — ^Agree- 

ment to  pay  debts  as  consideration,  effect  of. 

4.  Judgment  creditor,  position  of  as  to  mort- 

gage of  third  person. 

5.  Lien  cannot  be  created  by  court  upon  part- 

nership property. 

6.  Proceeds  and  profits  of  partnership  property, 

when  not  credited. 

7.  Parol   agreement   for   purchase   of   lands-* 

Statute  of  frauds  as  affecting. 

8.  Patent  issued  upon  partnership  property  be- 

longs to  partnership. 

9.  Same— -Partner's  eauitable  interest  in  patent. 

10.  Property  exempt  from  execution  belongs  to 

partners  indiridually. 

11.  Purchaser  at  sheriff's  sale^  interest  acquired 

by. 

12.  Title  to  real  property  in  partner  held  In 

trust. 

13.  Beal  estate  contributed  by  partners  to  syn- 

dicate. 

14.  Same— Betention  of  title^  effect  of  as  to  part- 

nership agreement. 

IIL    Pleading  and  Practice. 

16.  Action — Moneys  deposited  with  partnership 
by  one  partner. 

16.  Same — Partner    when    only    proper    party 

plaintiff. 

17.  Same — Source  of  title  of  assets,  when  not 

inquired  into. 

18.  Evidence — Parol    evidence,    when   competent 

to   establish   existence  of  partnership   in 
lands. 

19.  Judgment  upon  joint  or  joint  and  several 

contract. 

20.  Pleading — Adverse  title  not  triable  in  action 

to  foreclose. 

21.  Same — ^Where  partner  acquires  entire  benefit 

of   given  venture,  what  complaint   should 
allege. 

22.  Practice  in  bankruptcy  proceedings,  proof  of 

claim. 


I.     IN  GENERAL.. 

1.  APPIilEDy  CITED,  CONSTRUBD9 
FBRRED  TOf  etc.,  in:  Chapman  vs.  Hushes, 
104  Cal.  302.  805,  87  Pae.  Rep.  1048,  88  Id.  lOf 
(construed  and  applied). 


to   exoMptloBfl  of  pjiepejty 
tion»  see  monoflrraphlc  note  1  Am.  St.  Rep.  693- 
686. 

As  to  moneTa  leased  1^  partaer  to  copart- 
ner Aot  kclair  vartacrahlp  traBMietion»  see  post 
§2412  and  note. 

As  to  partaerohlp  fl»tcrcot%  flatercste  In  eom- 
Bioay  cte.,  see  ante  |  682  and  note. 

As  to  propertT  elaiaied  as  honaeatead,  see 
monographic  note  70  Am.  St.  Rep.  114,  115. 

As  to  pledspe  of  partacraklp  sccarittca,  see 
ost  81  2986,  2987. 

As  to  rlsrlito  of  yarel&ascr  of  real  property 
owmed  br  partaerahlpy  but  standing  In  name  of 
one  partner,  as  against  equities  of  surviving 
partner,  see  post  |  2460  and  note. 

As  to  trnst  fanda  of  partmenblpy  see  mono- 
graphic notes  82  Am.  St.  Rep.  129,  130,  67  Am. 
St  Rep.  44-46. 

IL     PARTNERSHIP   PROPERTY. 

5.  CONTRACTT  OF  BMPLOYMBIVT  provid- 
ing that  increase  In  number  of  sheep  taken  in 
chargre  by  employee  for  employer  shall  be 
equally  divided,  drives  no  partnership  Interest 
In  employee  as  to  sheep  where  there  Is  de- 
crease Instead  of  Increase. — Robinson  vs.  Haas, 
40  Cal.  474,  478. 

a.  CONTRACT  FOR  PURCHASIB  OF  ONE- 
HALF  INTEREST  In  saloon,  fixtures,  mate- 
rials, etc.,  in  which,  as  part  consideration  for 
sale,  purchaser  a^rreed  to  pay  certain  debts 
owingr  by  vendor,  contract  was  not  one  to  an- 
swer for  debt  or  default  of  another,  but  was 
contract  of  sale  accompanied  with  delivery  of 
property  sold. — ^Meyer  vs.  Parsons,  129  CaL 
668,  656,  62  Pac.  Rep.  216. 

4.  JUDGMENT  CREDITOR  who  claims  lien 
upon  partnership  Interest  Is  In  no  better  posi- 
tion to  resist  foreclosure  of  mortgrage  upon 
such  Interest  than  partnership  or  Its  repre- 
sentative.— ^Ramsbottom  vs.  Bailey,  124  Cal. 
269,  262,  56  Pac  Rep.  1086.  See  San  Francisco 
▼s.  Lawton,  18  Cal.  465,  475,  79  Am.  Dec.  187. 

6.  LIEN  CAlfNOT  BE  CREATED  BT 
COURT  upon  partnership  property  or  upon 
portions  assigrned  to  parties  In  action  to  dis- 
solve copartnership. — ^Moran  vs.  Mclnerney, 
129  Cal.  29,  82,  61  Pac  Rep.  575. 

6.  PROCEEDS  AND  PROFITS  OF  PART- 
NERSHIP PROPERTT  devoted  by  one  partner 
towards  expenses  and  Improvement  thereof 
should  not  be  credited  to  the  extent  of  one 
half  of  amount  as  partnership  interest  In  such 
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proeeeds»  wher«  It  la  eTldent  that  such  amount 
would  ffreatlsr  ozeeod  claim  made  to  one  half 
of  proceeds  of  land,  and  where  amount  of  ex- 
peneee  for  support  and  maintenance  of  part- 
ner claiming  such  division  Is  not  found,  and 
where  It  appears  that  It  was  Intention  of  the 
parties  to  use  such  proceeds  In  future  develop- 
ment and  cultivation  of  land. — ^Von  Schmidt 
va  Von  Schmidt,  116  CaL  S89,  241,  S42,  46  Pao. 
Rep.  1056. 

7.  After  parol  mrreemcat  for  purcliase  and 
■ale  of  lands  has  been  executed  between  part- 
ners by  makiner  conveyance  In  accordance  with 
such  aerreement.  It  cannot  be  objected  that 
such  conveyance  could  not  have  been  com- 
pelled on  account  of  statute  of  frauds. — Bates 
va  Babcock,  96  CaL  479,  488,  29  Am.  St.  Rep. 
188,  80  Pac.  Rep.  605,  16  Ij.  R.  A.  746.  See  Pico 
v&  Cuyas,  47  CaL  174. 

&     PATBNT  ISSUBHD  UPON  HAT  PRBSS  Is 

part  of  partnership  property  under  asrreement 
that  hay  press  belongrs  to  partnership. — ^Hill 
va  Miller,  78  CaL  149,  20  Pac.  Rep.  804. 

9u  Partner  beeonkes  equitable  owner  In  one- 
half  Interest  In  patent,  though  there  was  no 
wrlten  agrreeroent,  under  partnership  aerree- 
ment  that  property  patented  should  go  Into 
partnership  as  part  of  Its  stock. — ^Hlll  vs.  Mil- 
ler, 78  CaL  149,  160,  20  Pac  Rep.  804. 

10.  PROPERTY  BXBHPT  FROM  BXBCU- 
TIOIY  belong-8  to  partners  Individually,  and  not 
as  copartners. — ^Wells  va  ESlUs,  68  CaL  248, 
246,  9  Pac.  Rep.  80. 

11.  PITRCHASBR      AT      9HBRIFF>9      9ALBI 

under  levy  on  property  to  satisfy  execution 
agralnst  one  of  partners,  takes  only  the  Inter- 
est belonerlnfir  to  such  partner. — Clark  vs.  Cush- 
InflT,  62  CaL  617,  619. 

15.  TITIiB  TO  RBAIi  BSTATB  OWIVBD  BT 
PARTlfBRSHIP  may  be  In  either  partner  who 
serves  as  trustee  for  partnership. — Gray  vs. 
Palmer,  9  CaL  616,  689.  See  a  e.  citations  ante 
f  2396  note  par.  4. 

18.     Real   estate  contrlbated  by  partners  to  'i 
syndicate  thereby  became  subject  to  partner-  .^ 
ship    agrreement. — Chapman    va    Huerhes,    104 
CaL  802,  804.  37  Pac.  Rep.  1048,  88  Id.  109. 

14.  Retention  of  title  to  land  contributed  by 
partners  to  syndicate  does  not  affect  partner- 
ship aerreement,  and  legral  title  to  such  lands 
Is  held  In  trust  for  partnership  use. — Chapman 
vs.  Huffhes,  104  CaL  802,  805,  87  Pac.  Rep.  1048, 
88  Id.  109  (Beatty,  C.  J.,  dissenting  specially 
on  this  point). 

IIL     PLBADINa  AND  PRACTICE. 

16.  ACTION. — Moneys  deposited  wfltb  part- 
nership by  one  partner  and  used  for  benefit  of 
partnership  are  recoverable  agrainst  partner- 
ship for  money  had  and  received. — Dammon 
va  Beecher,  97  CaL  680.  531,  82  Pac.  Rep.  673. 
See  In  re  Ketchum,  1  Fed.  Rep.  815. 

Id.  Partner  Is  real  party  In  Interest  as 
between  himself  and  copartner  where  con- 
tract with  his  copartner  stipulates  that  he 
should  be  recipient  of  entire  benefit  thereof. 


and  as  result  he  Is  only  proper  party  plaln- 
tifl!.— Baxter  vs.  Hart,  104  CaL  844,  846,  87  Pac. 
Rep.  941.  See  Williams  vs.  Southern  Pac  R. 
Co..  110  CaL  467,  461,  42  Pac  Rep.  974. 

17.  Sovrce  of  title  of  assets  will  not  be  In- 
quired Into  by  courts  of  equity  In  settlement 
of  partnership  accounts  and  conversion  Into 
money  of  assets  of  partnership,  whether  real 
or  personal,  nor  will  Inquiry  be  made  In  such 
proceedlngrs  as  to  In  whose  name  property  Is 
held. — Bates  vs.  Babcock,  96  CaL  479.  487,  29 
Am.  St.  Rep.  188,  80  Pac  Rep.  606,  16  I*  R.  A. 
746. 

!&  JBVlDBlf CB — Parol  evldenee  as  to  ex- 
Isteaeo  of  land  partnership. — ^Interest  In  land 
which  forms  a  portion  of  assets  of  partnership 
results  from  operation  of  law  as  an  incident 
to  such  partnership,  and  parol  evidence  is 
competent  to  establish  the  existence  of  the 
partnership  where  such  Interest  exists. — Bates 
va  Baboock,  96  CaL  479,  489,  29  Am.  St  Rep. 
188,  80  Pac  Rep.  606,  16  U  R.  A.  746  (Beatty. 
C  J.,  dissentiniT  upon  this  point  upon  erround 
that  evidence  offered  and  stricken  out  by  court 
was  of  parol  contract.  Invalid  under  statute  of 
frauds). 

10.  A  JVDOMBlfT  MAT  BB  BNTBRBD 
AGAINST  ONB  COPARTNBR  if  proofs  be  that 
only  one  Is  liable  when  two  or  more  are  sued 
on  joint  or  joint  and  several  contract. — Blan- 
chard  vs.  Kaull,  44  CaL  440,  444.  See  Milllken 
va  Hull,  8  CaL  246,  247;  Adams  va  Gorham,  6 
CaL  68,  71;  Stoddard  va  Van  Dyke,  12  CaL  487, 
488;  Lewis  vs.  Clarkln,  18  CaL  899,  401;  People 
vs.  Frlsble,  18  CaL  402,  404. 

90.  PLBADING — Adverse  title  not  triable  In 
foreclosure. — In  action  to  foreclose  mortgug^ 

to  allegre  that  judgrment  debt  Is  partnership 
debt  payable  out  of  partnership  property  and 
therefore  entitled  to  precedence  over  mortgragre 
erlven  for  Individual  debt  of  mortgragrer  Is  to 
present  title  adverse  to  mortgragre,  and  such 
title  cannot  be  adjudicated  In  action  to  fore- 
close mortgragre. — ^Ramsbottom  vs.  Bailey,  126 
CaL  269,  261,  56  Fac.  Rep.  1086. 

91.  Where  partner  acquired  entire  benellt 
of  arlven  venture  or  contract  under  special 
agrreement  with  his  copartner,  and  sues 
thereon  as  only  party  plaintiff,  complaint 
should  allegro  joint  contract  and  special  agrree- 
ment between  himself  and  copartner  whereby 
he  became  owner  of  claim  sued  upon,  but 
where  objection  is  not  made  at  the  trial  It  Is 
deemed  to  be  waived. — Baxter  va  Hart,  104 
CaL  844.  346,  87  Pac.  Rep.  941. 

22.  PRACTICB  IN  BAlfKRVPTCT  PRO- 
CBBOnfGS — Proof  of  clalni. — Creditor  having 
security  upon  groods  of  debtor  which,  but  for 
his  lien,  would  have  grone  to  swell  amount  to 
be  divided  among:  creditors,  must  before  he. 
can  prove  his  claim  In  bankruptcy  proceed- 
Ings  either  surrender  his  security,  to  be  ad- 
ministered in  proceedlngr  for  benefit  of  cred- 
itors, or  prove  only  for  balance  after  deductlngr- 
value  of  security. — In  re  Estate  Levin  Bros.^ 
139  CaL  350,  858.  68  Pac  Rep.  885,  78  Id.  169. 


§2402.    PARTNER'S  INTEREST  IN  PARTNERSHIP  PROPERTY.     The  in- 
terest of  each  member  of  a  partnership  extends  to  every  portion  of  its  property.. 

History:  Enacted  March  21, 1872. 
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1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Interest  of  partners,  when  soffieiently  quali- 

fied as  juror. 
8,4.  Partner's  right  to  possession  upon  assign- 
ment of  copartner's  interest. 
5.  Practice— When  partner  may  reeover  whole 
amount  due— Plea  of  non- joinder. 

!•  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TOy  etc*  In:  Chapman  vs.  Hushes, 
104  Cal.  302,  806,  87  Pac  Rep.  1048,  88  Pac  Rep. 
109  (construed  and  applied  with  other  sec- 
tions); People  TSL  Owens,  128  Cal.  482,  487,  68 
Pac  Rep.  251. 

As  to  iatercst  of  oaek  Bteflibcr  of  parlMcr* 
•hip,  llabllitjr,  ete.,  see  monosraphio  note  67 
Am.  St.  Rep.  486-444. 

As  to  Ilea  of  —■»*■»■  pait««r  eztendln?  to 
partnership  property  and  ezlstlns  In  favor  of 
all  partners,  whether  in  actual  possession  or 
not,  see  post  f  2614  and  note. 

S.  IlfTEREST  OF  ISACH  MEMBER  OF 
PARTlfERSHIP  eztendlns  to  every  portion  of 


partnership  property  Is  sufficient  to  qualify 
partner  as  Juror. — ^People  vs.  Owens,  128  CaL 
482.  487,  68  Pac  Rep.  261. 

As  to  property  «««UMcatlOBO  of  |«vor,  see 
Code  CiT.  Proc  |  206  and  noteu 

&     PARTIVER  CAinVOT  BE  DEPRITED   OF 

POSSESSIOIf  of  whole  of  partnership  prop- 
erty hy  assigrnment  by  copartner  of  co- 
partner's interest. — Sheehy  tsl  Graves,  68  CaL 
449.  466. 

4.  Partner  remalniner  owner  of  undivided 
half  Interest  In  horse,  remaininfir  interest  hav- 
ing been  sold  by  copartner,  has.  as  such 
owner,  same  right  to  Its  possession  as  co- 
owner. — Myers  vs.  Moulton,  71  Cal.  498,  602,  12 
Pac  Rep.  605. 

6b  PRACTICE. — Interest  of  stnrle  partoer 
cxtenAi  to  entire  dcataa€  In  actions  upon  con- 
tract as  well  as  In  tort,  and  one  partner  may 
recover  whole  amount  due  firm  unless  defend- 
ants plead  non-Joinder. — ^Williams  vs.  Southern 
Pac  R.  Co.,  110  Cal.  467,  460,  42  Pac  Rep.  974. 


§2403.  PABTHEB'S  SHARE  IN  PROFITS  AND  LOSSES.  In  the  absence 
of  any  agreement  on  the  subject  the  shares  of  partners  in  the  profit  or  loss  of  the 
business  are  equal,  and  the  share  of  each  in  the  partnership  property  is  the  yalue  of 
his  original  contribution^  increased  or  diminished  by  his  share  of  profit  or  loss. 

History:     Enacted  March  21,  1872. 

1.  Applied,  citedy  construed,  referred  to,  ete. 
2,8.  Profits — ^When  partner  entitled  to  division. 

1.  APPLIED,  CITBD,  COIfSTKUlCD,  RK- 
FERRED  TO,  etc,  in:  Shorb  va  Beaudry,  60 
Cal.  446,  450  (construed  and  applied);  Chap- 
man vs.  Husrhes,  104  Cal.  802,  806,  87  Pac.  Rep. 
1048,  38  Id.  109  (construed  and  applied  with 
other  sections). 

As  to  actions  for  aecoantlBsr  bet^reca  part- 
■era  and  as  to  duty  to  aoeonnt^  see  post  |  2412 
and  note. 

As    to    profit    made    after    dissolvtioBy    see 

monofirraphic  note  40  Am.  St.  Rep.  671. 

As  to  profltfl  and  losses  In  mining  partncr- 
•taipsy  see  post  |  2618  and  note. 


PROFITS  ARID  TO  BE  DI- 
VIDED PROMPTLY  after  each  sale  under  ver- 
bal afirreement  that  lands  were  to  be  sold  for 
cash  at  reasonable  profit,  as  opportunity  to 
make  sales  should  occur,  partner  is  not  com- 
pelled to  wait  until  all  lands  were  sold  for  his 
share  of  profits. — Carpenter  va  Hathaway,  87 
Cal.  484,  489,  25  Pac  Rep.  549. 

8.  Share  of  each  party  In  partnership  prop- 
erty maintained  in  agreement  for  formation 
of  corporation,  where  corporation  was  formed 
as  mere  agrency  for  more  conveniently  carry- 
In  gr  out  partnership  ag^reements.  Is  value  of 
origrinal  contribution.  Increased  or  diminished 
by  his  share  of  profit  or  losa — Shorb  vs.  Beau- 
dry,  56  Cal.  446,  460. 


§2404.  WHEN  DIVISION  OF  LOSSES  IMPLIED.  An  agreement  to  divide 
the  profits  of  a  business  implies  an  agreement  for  a  corresponding  division  of  its 
losses,  unless  it  is  otherwise  expressly  stipulated. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Agreement  to  share  profits,  effect  of. 
8.  Agreement  containing  no  provision  for  division 

of  losses,  effect  of. 

4.  Equal  liability  for  losses,  when  implied. 

5.  Partnership  interest,  when  may  be  assigned. 


1.  APPLIED,  CITED,  CONSTRUBD,  RB. 
FERRBD  TO,  etc..  In:  Qufnn  vs.  Qulnn,  81  CaL 
14,  15,  22  ii'ac.  Rep.  264  (construed  and  ap- 
plied); Smith  vs.  Schultz,  89  Cal.  526,  534,  26 
Pac.  Rep.  1087  (construed  and  applied);  Plass 
vs.  Plass,  122  CsA.  8,  12,  64  Pac.  Rep.  372  (con- 
strued as  not  applying). 

As  to  lease  of  land  provldlnir  for  staarlnir  of 
prolits  not  creatlnar  partnemtatp,  see  ante  |  2895 
and   note  par.  26. 


S.  AGREEMBBTT  TO  SHARE  PROFITS  OF 
BUSINESS — Implies  aarreement  to  share  losses. 

— Plass  vs.  Plass,  122  CaL  8,  12,  64  Pac.  Rep. 
872. 

8.  Agreement  which  contains  no  provision 
either  express  or  Implied  for  division  of  losses 
construed  as  not  creating:  partnership,  but  that 
relation  created  was  chat  of  landlord  and  ten- 
ant.— Smith  vs.  Schultz,  89  (^L  626,  684,  26  Pac 
Rep.  1087. 

4.  Equal  llabllitjr  for  loss  Is  Implied  In  con- 
tract silent  as  to  liability  in  case  of  loss,  but 
providing:  that  expenses  shall  be  paid  by  man- 
ag:er  out  of  proceeds  of  business. — Qulnn  vs. 
Qulnn,  81  Cal.  14,  16,  22  Pac.  Rep.  264. 

B.     Partner  may  asslana  to  copartner  emtlre 
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Wncllt  from  criven  venture  or  contract  before      contract — Baxter  vs.  Hart,   104   Cal.   344,   346, 
as  well  aa  after  completion  of  fuch  venture  or      87  Pac.  Rep.  941. 

§2405.  PABTNEB  MAY  BEQUIBE  APPLICATION  OF  PABTNEBSHIP 
PBOPEBTY  TO  PAYMENT  OF  DEBTS.  Each  member  of  a  partnership  may  re- 
quire its  property  to  be  applied  to  the  discharge  of  its  debts,  and  has  a  lien  upon 
the  shares  of  the  other  partners  for  this  purpose,  and  for  the  payment  of  the 
general  balance  if  any  due  to  him. 

History:     Enacted  March  21,  1872. 

L    In  General* 

1.  Applied,  cited,  constraed,  referred  to,  etc 

IL    Partnership    Property — ^lienB    and    Prefer- 
ences. 

2.  Lien  of  partner — ^Equitable  lien  upon  real 

estate  for  indemnity  against  firm  debts. 
8.  Same — ^lien  for  capital  stock  and  funds, 
moneys  advanced,  etc. 

4.  Liability  of  withdrawing  member. 

5.  Partner  petitioning  to  be  judged  insolvent, 
•     rights  of,  as  to  partnership  property. 

8.  Bights  of  creditors — Creditors  of  partner- 
ship preferred. 

7.  8ame->Superior    equity    of    partnership 

creditors. 

8.  Same — ^As  to  conflicting  claims  between 

firms  and  individual  creditors. 

9.  Same — ^Creditor  lien  not  allowed  for  in- 

dividual debt. 

10.  Same — ^Debts  of  partnership  first  to  be 

discharged  out  of  joint  property. 

11.  Same — Interest  of  mortgager  of  copart- 

ner's interest,  how  determined. 

12.  Same — ^Rule  of  priority  is  rule  of  equity. 

18.  Same — Real  property  belonging  to  part- 

nership, rule  as  to. 

14.  Same — Separate    creditors  of    individual 

partners,  rights  of. 

m.    Pleading  and  Practice. 

15.  Action  to  enforce  creditor's  claim. 

16.  Action  upon  judgment,  when  enforceable 

only  in  equity. 
17,18.  Purchaser  at  execution  sale — ^Interest  ac- 
quired by — ^Bight  of  remaining  partner 
as  to. 

19.  Jud^rment,  appeal  to,  under  property  pro- 

cedure. 

L     IN  GENERAL. 

1.  APPLIED,  CITBD,  COlfSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Sheehy  vs.  Graves,  68 
Cal.  449,  456  (construed  and  applied);  Leedom 
vs.  Ham  (Cal.  March  28,  1897).  48  Pac.  Rep. 
222  (construed  and  applied). 

A«  to  attachment  of  partnemtalp  property  by 
credltom  of  indlvldiial  partners,  see  mono- 
graphic  notes  43  Am.  St.  Rep.  871,  872;  57  Anu 
8t  Rep.  442. 

As  to  contrlbntlOB  between  partners,  see 
mono^aphlc  note  by  Robert  Desty  1  L.  R.  A. 
812,  818. 

As  to  prefereneo  In  favor  of  partnemblp 
creditors,  see  monogrraphie  notes  48  Am.  St. 
Rep.  871;  58  Am.  St  Rep.  91,  92. 

As  to  preference  of  partnemblp  eredltom 
ever  Individual  creditors,  see  mono^aphlo 
note  by  Brnest  Watts,  28  L.  R.  A.  166-169. 

An  to  real  property  of  partnership,  rlsht  of 


creditor  to  pnrsno  remedies  airalnst,  see  mono- 
Srraphic  note  43  Am.  St  Rep.  377-3S0. 

As  to  rlarhts  of  Jadarment  creditors  against 
partnership  property,  see  monographic  note  by 
Srnest  Watts,  28  L.  R.  A.  170-17;i. 

As  to  separate  property  of  partner,  proceed- 
Inss  asalnst,  etc.,  see  monographic  note  48 
Am.  St  Rep.  866,  868. 

As  to  snbrosratlon  aralnst  copartner  by 
partner  who  pays  Arm  debt,  see  monographic 
note  by  J.  H.  Hill,  64  U  R.  A.  614-622. 

IL  PARTNERSHIP  PROPERTY— LIENS  AND 

PREFERENCES. 

Si  LIEN  OF  PARTBTER* — ^Partner  has  equi- 
table lien  upon  partnership  real  estate  for  In- 
demnity against  debts  of  firm,  and  for  balance 
that  may  be  due  him  from  firm. — Gray  vs. 
Palmer,  9  Cal.  616,  639.  Bee  s.  e.  citations  ante 
f  2895  note  par.  4. 

S,  Bach  partner  has  spedlled  Ueh  on  pres- 
ent and  future  property  of  partnership  not 
only  for  debts  and  liability  due  to  third  person, 
but  also  for  his  amount  or  share  of  capital, 
stock,  and  funds,  and  for  all  moneys  advanced 
by  him  for  use  of  Arm,  and  also  for  all  debts 
due  to  firm  for  moneys  abstracted  by  any 
other  partner  from  such  stock  and  funds 
beyond  his  share. — Conroy  vs.  Woods,  18  CaU 
626,  632,  78  Am.  Dec.  606. 

4.  lilABILlTT  OF  WITHDRA\iriNG  PART- 
NER.— Withdrawal  of  partner  from  firm  leaves 
him  liable  to  remain  partner  for  his  pro  rata 
of  debts  existing  at  the  time  of  withdrawal.— 
Smith  vs.  Kansas  St  L  Co.,  120  Cal.  517,  619, 
68  Pac.  Rep.  811,  63  Id.  167. 

5.  PARTNER  PETITIONING  TO  BB  AD- 
JUDGED INSOLVENT  has  right  to  Insist  that 
crop  under  farming  partnership  contract  Is 
sold  to  best  advantage  and  divided  among  his 
creditors. — In  re  Bregard,  84  CaL  822,  825,  84 
Pac  Rep.  817. 

«.  RIGHTS  OF  ORBDITORS*— Creditors  of 
a  partnership  are  entitled  to  preference  over 
creditors  of  Individual  partners  in  payment  of 
their  debts  out  of  partnership  property,  or 
moneys  arising  therefrom,  without  regard  to 
priority  of  attachment  Hens. — Bullock  vs. 
Hubbard,  23  Cal.  495,  601,  83  Am.  Dec.  130; 
Whelan  vs.  Shaln,  116  Cal.  326,  329,  47  Pac. 
Rep.  67.  See  Chase  vs.  Steel,  9  Cal.  64;  Cali- 
fornia F.  Co.  vs.  Halssy,  64  CaL  815,  317;  Com- 
mercial Bank  of  Los  Angeles  vs.  Mitchell,  58 
Cal.  42,  49;  In  re  Gilbert  94  Wis.  108,  114,  68 
N.  W.  Rep.  863. 

7.  Creditors  of  partnership  have  superior 
equity  over  creditors  of  individual  partners.^* 
Conroy  vs.  Woods,  18  CaL  686,  638,  78  Am.  Deo. 
606. 

8.  As  to  confilctlng  claims  between  firm  and 
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Individual  creditors,  see  Burpee  ▼•.  Bunn,  22 
OaL  194,  199;  Bullock  vs.  Hubbard,  28  Cal.  496. 
497;  Jones  vs.  Parsons,  26  Cal.  100,  106.  107; 
Whelan  vs.  Shain,  116  Cal.  826.  329,  47  Pac. 
Rep.  57;  Powers  vs.  Largre,  69  Wis.  621.  625.  2 
Am.  St  Rep.  767,  86  N.  W.  Rep.  63;  Wehrman 
vs.  Conklfn.  156  U.  &  814,  829,  bk.  89  U  ed.  167« 
16  Sup.  Ct.  Rep.  129. 

9.  Creditor  has  no  lien  upon  partnership 
property  for  Individual  debt  of  separate  part- 
ner.— Conroy  vsi  Woods,  18  CaL  626.  682,  78 
AnL  Dec  606. 

10.  Debts  of  partacrahlp  may  be  dlscharered 
from  Joint  property  before  any  portion  of  It 
can  be  applied  to  Individual  debts  of  partners. 
•—Chase  vs.  Steel,  9  Cal.  64,  66.  See  Burpee 
vs.  Bunn.  22  Cal.  194;  Jones  vs.  Parsons.  26  CaL 
100;  Conroy  va  Woods.  18  Cal.  626.  632.  78  Am. 
Dec.  606;  California  F.  Co.  vs.  Halsey,  64  CaL 
816;  Whelan  vs.  Shain.  116  Cal.  826,  829.  47 
Pae.  Rep.  67. 

11*  laiterest  of  ■tortsacee  of  eopartBCv»s 
Interest  in  copartnership  property  can  only  be 
determined  after  settlement  of  accounts  of 
partnership. — Sheehy  vs.  Graves,  68  CaL  449, 
466. 

U.     Rule  of  priority  of  flm  eredttom  so  far 

as  real  property  Is  concerned,  is  rule  of  equity. 
and  not  of  law. — Golden  State  &  M.  I.  Works  vs. 
Davidson,  78  CaL  889,  892,  16  Pac.  Rep.  20.  See 
Broadway  Nat.  Bank  vs.  Wood.  166  Mass.  812. 
48  N.  E.  Rep.  100. 

15.  Real  property  beloBslns  to  partnerslilp 

may  be  first  applied  to  payment  of  partnership 
Indebtedness. — Smith  vs.  Kansas  St.  I.  Co..  120 
CaL  617.  620,  62  Pac  Rep.  811,  68  Id.  167. 

14.     Separate  creditor  of  Individual  partner 

cannot  acquire  any  rlsrht,  title,  or  interest  in 
partnership  stock,  funds,  or  effects,  by  process 
or  otherwise,  except  for  so  much  as  beloners  to 
that  partner,  as  his  share  or  balance  after  all 
prior  claims  thereon  are  deducted  and  satis- 
fied.— Conroy  vs.  Woods,  18  CaL  626,  682.  78 
Am.  Dec.  605. 

HL     PLEADING  AND  PRACTICE. 

16.  ACTION     TO     ENFORCE     CREDITOR'S 
OliAIH. — Creditor    of    individual    partner,    sl- 


thousrh  having  no  lien  upon  partnership  prop- 
erty, may  sue  and  by  Jud^rment  and  execution 
obtain  possession  of  property,  and  in  equity 
follow  it  as  a  trust. — Conroy  va  Woods,  13 
Cal.  626.  682.  78  Am.  Dec.  605.  See  Chicago  & 
A.  B.  Co.  va  Anerlo-American  P.  &  P.  Co.,  46 
Fed.  Rep.  684,  689. 

IS.  ACTION  UPON  JUDGHENT— When  en- 
forceable only  In  equity. — ^Judgrment  of  pur- 
chaser of  specific  tract  of  real  property  of 
interest  belonsriner  to  partner,  must  be  as- 
serted by  proceediners  In  equity,  and  cannot 
avail  in  an  action  at  law  where  equitable 
rights  are  not  set  up. — Golden  State  &  M.  L 
Works  vs.  Davidson.  78  Cal.  889,  392,  16  Pac. 
Rep.  20.  See  Allen  vsl  Phelps,  4  CaL  257,  258: 
Ross  vs.  Heintzen.  86  CaL  818.  820;  McCauley 
vs.  Fulton,  44  Cal.  856.  862. 

17.     PURCHASER     AT     EXECUTION     SAI4B 

acquires  only  Interest  of  separate  partner 
asralnst  whom  judirment  was  rendered. — Gol- 
den State  &  Si.  I.  Works  vs.  Davidson,  78  CaL 
889,  893,  16  Pac  Rep.  20.  See  Wiseman  va  Mc- 
Nulty,  25  Cal.  280;  Broadway  National  Bank 
vs.  Wood.  165  Mass.  812,  816.  48  N.  B.  Rep. 
100. 

IS,    Judgment  crodltom  at  ozcentlon  sale  of 

partner's  interest  in  partnership  property 
take  such  Interest  subject  to  riffht  of  remain- 
inflT  partner  to  have  partnership  property  ap- 
plied as  far  as  necessary  in  discharge  of  part- 
nership debts  and  of  havlner  any  balance  due 
to  him  as  may  be  ascertained  by  an  account- 
inir. — ^Leedom  vs.  Ham  (CaL  March  28.  1897), 
48  Pac.  Rep.  822. 

lA.  JUDGMENT,  APPEAL  FROM— When 
proper  proecdnre* — ^Assumlnff  that  Judgrment 
for  interest  In  partnership  property  should  be 
lien  on  such  property,  where  matter  between 
them  as  partners  was  not  partnership  matter, 
error  cannot  be  considered  on  motion  for  new 
trial,  but  must  be  presented  on  appeal  from 
Judsm^^nt. — Gk>lden  State  A  M.  I.  Works  vs. 
Davidson.  T8  CaL  888,  898,  16  Pac  Rep.  20.  See 
Jenkins  ys.  Frlnk,  80  Cal.  686.  695.  696,  89 
Am.  Deo.  184;  Bhepard  vs.  McNeil,  88  Cal. 
78.  74. 


§  2406.  WHAT  PBOPEBTT  IS  PARTNERSHIP  PROPERTY  BY  PRESUMP- 
TION. Property,  whether  real  or  personal,  acquired  with  partnership  funds,  is 
presumed  to  be  partnership  property. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commiision,  Act  March 
16,  1901,  Stati.  and  Amdts.  1900-1,  p.  416,  held  nncoiistitatioiia],  aee  hUtory, 
S4  ante. 

1.  Beal  and  beneficial  interest,  how  determined. 

2,8.  Beal    property    acquired  with    partnership 

funds,  how  regarded  in  equity — Exception. 

4.  Same — Name  in  whom  legal  title  stands  im- 
material. 

6.  Possessor  of  legal  title  holds  in  trost 

6.  Title  to  lands  held  by  corporation — ^Trans- 

feree of  stocks,  status  of. 

7.  Practice— Partner,     when     estopped    from 

claiming  partnership  interest  or  denying 
title  of  copartner. 


Am  to  parol  asrecmeat  to  deal  In  real 

t«te,  see  monofirraphic  note  48  Am.  St.  Rep.  65. 

As  to  partBonkty  real  oatato,  rlshta  of  part- 


Bom  Inter  so  tberelii,  ete.,  see  monogrraphfc 
note  by  Ernest  Watts,  28  K  R.  A.  86-108. 

Am  to  real  estate  acquired  by  partners  be- 
fore eoBuneneement  of  partnersblp,  see  mono- 
graphic note  48  Am.  St.  Rep.  88. 

Am  to  real  estate,  applleatlon  tbereof  to  part- 
nersblp debts,  ete.,  see  ante  f  2405  and  note 
par.  18,  and  monofirraphlc  notes  98  Am.  Dec 
198;  27  Am.  Rep.  270;  54  Am.  Rep.  798;  48  Am. 
St    Rep.   67-75. 

As  to  resnltln«  trust  artstas  In  fSTor  of  part- 
nersblp where  real  estate  la  purchased  with 
partnersblp  fnnds»  see  ante  1 858  and  note 
par.  66. 
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(18S»>        II  2410,2411 


1.  RBAIi     AND     BBBTBFICIAIi     INTBRBST 

which  each  partner  possesses  in  partnership 
property  Is  balance  coming  to  him  after  pay* 
ment  of  partnership  debts  and  settlement  of 
accounts  with  his  copartners. -— Dupuy  vs. 
Leavenworth,  17  Cal.  262,  268. 

2.  REAL  PROFBRTT  ACQUIRBD  WITH 
PARTNERSHIP  FUNDS  for  partnership  pur- 
poses is,  in  equity,  regarded  as  personal  es- 
tate, so  far  as  payment  of  partnership  debts 
and  adjustment  of  partnership  rights  are  con- 
cerned.— Dupuy  va  Leavenworth,  17  CaL  262, 
267.  See  Mo.  Easton  vs.  Courtwrififht,  84  Mo. 
27.  37.  Neb.  Sullivan  vs.  Smith,  15  Neb.  476. 
482,  48  Am.  Rep.  354,  19  N.  W.  Rep.  620;  Batty 
va  Adams  Co.,  16  Neb.  44,  60,  20  N.  W.  Rep.  15. 
Fed.  Shanks  vs.  Klein,  104  U.  8.  18,  23,  bk. 
26  U   ed.   635. 

2.  Exception.  —  Real  property  owned  by 
partnership  is  treated  as  personalty  for  pur- 
pose of  disposal  and  distribution,  with  ex- 
ception that  where  there  are  no  partnership 
debts  to  pay,  real  estate  may  be  partitioned, 
if  practicable. — Gray  vs.  Palmer,  9  Cal.  616,  639. 
See  s.  c.  citations  ante  f  2896  note  par.  4  and 
see  Dupuy  vs.  Leavenworth,   17   Cal.   262,   267. 

4>    lai  c^nlty^  It  Is  Inuaaterlal  la  whose  mmmm 


lesml  title  of  real  property  staadSy  whether  in 
individual  name  of  one  copartner  or  in  Joint 
names  of  alL — Dupuy  vs.  Leavenworth,  17 
CaL   262,  268. 

S.    Possessor   of   leva]    title    of   real    estate 

holds  property  in  trust  for  purposes  of  co- 
partnership, and  each  partner  has  an  equitable 
interest  in  the  property  until  such  purposes 
are  accomplished. — Dupuy  vs.  Leavenworth,  17 
Cal.   262,   268. 

«•  Wliere  title  to  lands  Is  keld  by  corpora- 
tion formed  as  airent  of  copartnership,  and 
stock  is  issued  to  others  than  partners  in 
orifiTinal  aerreement,  it  does  not  follow  that 
every  transferee  of  stock  is  also  partner  with 
the  others. — Behlow  vs.  Fischer,  102  Cal.  208, 
216,  86  Pac.  Rep.  609. 

r.  PRACTIOB.  —  Partner  Is  estopped  from 
elalmlnip  partnersklp  Interest  In  or  denyinir 
title  of  his  copartner  to  real  property  pur- 
chased by  his  copartner  with  Individual  funds 
where  be  leased  such  property  from  copartner, 
occupied  same,  and  paid  rent  therefor,  and 
where  It  was  understood  that  each  partner 
should  secure  and  own  his  own  land  individu- 
ally.^-Bur^ess  vs.  Rice,  74  CaL  690,  698,  16 
Pac.  Rep.  496. 


AETicaijB  m. 

inXTUAIi   OBUQATION   OF   PARTNERR 

)  2410.    Partners  trustees  for  each  other.  S  2412.    Mutual  liability  of  partners  to  aeeonnt. 

%  2411.    Good  faith  to  be  observed  between  them.      1 2418.    No  compensation  for  services  to  firm. 

§2410.  PABTNEBS  TBUSTEES  FOB  EACH  OTHEB.  The  relations  of 
partners  are  confidential.  They  are  trustees  for  each  other  within  the  meaning  of 
chapter  one  of  the  title  on  trusts,  and  their  obligations  as  such  trustees  are  de- 
fined by  that  chapter.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constnied,  referred  to,  etc. 

2.  Interest  of  estate  of  deceased  partner — Trust 

held  by  surviving  partner. 

3.  Surviving  partner  of  law  firm,  position  of  as 

trustee. 

1.  APPLIED,  CITBD,  COIfSTRlTBD,  RB- 
FBRRBD  TO»  etc..  In:  Wlester  vs.  Wiester 
(CaL  May  29.  1897),  4t  Pao.  Rep.  1086,  1087 
<con8trued  and  applied  with  |2411). 

Am  to  oonfldentlal  relatioae  and  trumtm  la 
ceaeral,  see  ante  if  2216,  2224  and  notes. 

As  to  coaSdentlal  relatloM  of  partners,  see 
ante  i  2219  and  note  post  I  2411  and  note;  also 
monosraphlc  notes  100  Am.  Dec  686;  29  Am. 
Rep.   461,  462. 

As  to  iBToliiBtary  trustee  of  property  trans- 
ferred la  TiolattoB  of  trust,  see  ante  |  2248  and 
note. 

As  to  partner  aTaOlnir  himself  of  eonflden- 
tial  relation  with  copartner  In  pnrchaslnsr  real 
property,  see  ante  I  2228  and  note  par.  17.  and 
ante  I  2406  and  note  para  2-7. 


As  to  rcsnltlnar  tmst,  when  arises  In  fhTor 
of  partners,  see  ante  i  2284  and  note  pars. 
96-97. 

As  to  tmst,  when  not  created  as  between 
partners  by  deed  absolute^  sea  ante  1 2224 
par.  106. 

As  to  trastee's  dnty  not  to  nso  tmst  prop- 
erty for  IndlTldnal  proflty  see  ante  |  2229  and 
note. 

&  HmCRBST  OF  B9TATB  OF  DBOBASBD 
PARTNBR  In  partnership  property  purchased 
by  one  of  surrlvlnflr  partners  through  false 
representations  preventing  purchase  by  his 
survlvlner  copartners  for  the  firm  is  held  In 
trust  for  all  survlvlner  partnera — ^Warren  vs. 
Schalnwald,  62  CaL  66,  69. 

8.     fldTRTITHf G    PARTNER   Hf    UiW   FIRM 

occupies  position  of  trustee  with  respect  to 
unfinished  contract  for  benefit  of  partnership. 
—Little  vs.  Caldwell,  101  CaL  668,  560,  40  Anu 
8t  Rep.  89,  86  Pac.  Rep.  107;  s.  e.  112  CaL 
27.  44  Pac  Rep.  840. 


§24U.    GOOD  FAITH  TO  BE  OBSERVED  BETWEEN  THEM.    In  aU  pro- 
<seeding8  conBected  with  the  formation,  conduct,  dissolution,  and  liquidation  of  a 
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partnership,  every  partner  is  bound  to  act  in  the  highest  good  faith  toward  his 
copartners.  He  may  not  obtain  any  advantage  over  them  in  the  partnership 
affairs  by  the  slightest  misrepresentation,  conceahnent,  threat,  or  adverse  pressure 
of  any  kind.  History:    Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

3*  Confidential  relation  does  not  forbid  pur- 
chase of  interest  of  copartner. 

8.  Concealing  and  withholding  informatioii 
equivalent  to  false  representation. 
4-6.  Duty  of  partner  to  observe  highest  good 
faith — ^Duty  continues  to  dissolution- 
Partner  forbidden  to  tndfic  in  partner- 
ship business  for  individual  profit. 

7.  Fiduciary  relation  between  partners  lim- 

ited to  partnership  business. 

8.  Fraud  between  partners,  concealment  as, 
9, 10.  Obligations  refer  only  to  partnership  busi- 
ness— Partner  not  liable  to  account  for 
profits   not   connected   with   partnership 
business. 

11.  Receipt  does  not  conclude  partner  when 
given  through  fraud. 
'  12.  Practiee^Evidence  of  knowledge  of  book 
accounts,  defense  of  mistake  not  support- 
ed by. 

18.  Same^Judgment  against  partner,  purchase 
of  by  copartner. 

1.  APPLIBD,  CITBa>,  COirSTRlTBD,  RB- 
FERRBD  TO,  etc..  In:  Wiester  vs.  Wlester 
(Cal.  May  29,  1897),  48  Pac.  Rep.  1086,  1087 
(construed  and  applied);  Richards  vs.  Fraser, 
122  Cal.  456,  460,  66  Pac  Rep.  246  (construed 
and  applied);  s.  c.  186  Cal.  460,  468,  69  Pac. 
Rep.  88  (construed  and  applied). 

As  to  contracts  of  vartnem  wltk  copartncfr 
in  restraint  of  carrying  on  similar  business, 
see  ante  i  1674  and  note. 

A«  to  contracts  between  partners  In  antici- 
pation of  dissolution  of  partnership,  SLgreeing 
that  none  of  them  will  carry  pn  similar  busi- 
ness within  specified  place,  etc,  see  ante  1 1676 
and  note. 

S.  CONFIDBNTIAL  RRLATIOlf  DOES  IfOT 
FORBID  PURCHASES  BT  PARTNBR  with  his 
own  funds,  and  on  his  own  account,  interest  of 
his  copartner  In  partnership  mlnincr  property. 
— Bradbury  vs.  Barnes,  19  Cal.  120,  128. 

S.  COirCEALUCa  AITD  WirHHOLDIltO  Ilf- 
FORMATIOIY  from  copartner  to  his  dlsadvan- 
tagre  Is  equivalent  to  false  representation.^ 
Richards  vs.  Fraser,  122  Cal.  466,  461,  66  Pac 
Rep.   246. 

4.  DTTTY  OF  PARTNER  TO  OBSERTE 
HIGHEST  GOOD  FArHEI  is  the  same  whether 
purchase  of  lands  used  in  partnership  opera* 
tions,  or  by  firm,  or  merely  on  Joint  account, 
or  for  common  use  when  for  use  of  firm.— 
Richards  vs.  Eraser,  186  CaL  460,  468,  69  Pac 
Rep.   88. 

B.  Doty  of  partner  continues  and  extends 
to   dlsBolntion   and   liquidation  of  partnership 


aifairs. — Wlester    vs.    Wlester    (CaL    May   29, 
1897),  48  Pac  Rep.  1086,  1087. 

«•  Partner  Is  forbidden  to  traAc  In  partner- 
ship business  for  his  own  advantagre,  and  if 
he  does,  will  be  held  accountable  for  &11 
profits. — ^McKenzie  vs.  Dickinson,  43  Cal.  119» 
184. 

r.  FIDUCIARY  RELATION  BETWEEIV  CO- 
PARTNERS, as  such.  Is  confined  to  and  limited 
to  business  of  copartnership. — McKenzle  vs. 
Dickinson,  48  CaL  119.  184. 

8.  FRAUD    CONSISTS    IN     CONCEAL.1IENT 

by  partner  of  fact  within  his  knowledge 
which  in  erood  faith  he  Is  bound  to  disclose 
and  which  enhances  value  of  copartner's  in- 
terest.— Meyers  vs.  MerlUIon,  118  Cal.  352,  866» 
50  Pac.  Rep.  662. 

9.  Obliiratlons  of  copartners  inter  se  refer 
only  to  conduct  of  business  in  which  firm  la 
ensrased. — ^McKenzle  vs.  Dickinson,  48  Cal.  119, 
188. 

10.  Partner  cannot  be  keld  liable  to  account 
should  he  make  profitable  adventure  in  a 
matter  not  lefiritlmately  connected  with  busi- 
ness of  firm. — ^McKenzle  vs.  Dickinson,  48  Cal. 
119»  184. 

11.  Receipt  arlven  by  one  partner  to  another 
does  not  conclude  partner  grlvinfir  receipt  where 
his  copartner  withheld  information  equivalent 
to  false  representation  concerning:  subject- 
matter  for  which  receipt  was  sriven  as  an 
acquittance,  and  evidence  offered  both  to  prove 
partnership  and  breach  of  duty  by  defendant 
was  pertinent  to  Issue  made  whether  release 
was  fraudulently  procured.  —  Richards  vs. 
Fraser,  122  Cal.  466,  461.  65  Pac.  Rep.  246; 
s.  c  136  Cal.  460.  461.  69  Pac  Rep.  83.  See 
Belden  vs.  Henrlques,  8  CaL  87;  Pomeroy  vs. 
Benton,  67  Mo.  631;  Caldwell  vs.  Davis,  10  Colo. 
481,  8  Am.  St  Rep.  699,  16  Pac  Rep.  696. 

la.  PRACTICB«— Evidence  of  knowledge  of 
value  of  book  accounts  on  dissolution  and 
settlement  of  partnership  could  not  amount  to 
more  than  opinion,  and  this  will  not  support 

defense  of  mistake  or  false  representation. 

Taylor,  vs.  Ford,  181  Cal.  440,  445.  68  Pac.  Rep. 
770.  See  Rendell  vs.  Scott.  70  Cal.  614.  11  Pac 
Rep.  779;  Nounnan  vsi  Sutter  Co.  I*  Co.,  81 
Cal.  1,  22  Pac.  Rep.  616.  6  L.  R.  A.  219;  Lee  va 
McClelland.  120  Cal.  147,  62  Pac.  Rep.  300; 
Hecht  va  Batcheller,  147  Mass.  886,  9  Am.  St. 
Rep.  708,  17  N.  E.  Rep.  661. 

18.  Jud^rment  agralnst  partner,  or  other 
evidence  of  Indebtedness,  may  be  purchased 
by  copartner  with  his  own  funds,  and  may  bo 
enforced  upon  levy  and  sale  of  Interest  in 
firm  asseta — ^McKensIe  va  Dickinson.  48  Cal. 
119.  188. 


§2412.  MUTffAL  LIABILITY  OF  PAETNERS  TO  ACCOUNT.  Each  mem- 
ber  of  a  partnership  must  accoimt  to  it  for  everything  that  he  receives  on  account 
thereof,,  and  is  entitled  to  reimbursement,  therefrom  for  everything  that  he  prop- 
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erly  expends  for  the  benefit  thereof,  and  to  be  indemnified  thereby  for  all  losses 
and  risks  which  he  necessarily  incurs  on  its  behalf. 

History:     Enacted  March  21,  1872. 

L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

II.     Accounting  between  PartnerB. 

2.  Afiflignment  of  partner's  interest  to  third 

person,  effect  of. 
8.  Accounting  between  partners  alone  can  de- 
termine indebtedness. 
4,6,  Interest,  when  not  allowed  in  accounting— 
Loan  to  partnership. 

6.  Loan  not  partnership  transaction, 

7.  Value  of  fixtures  in  accounting. 

m.    Pleading  and  Practice. 

8.  Actions — ^Action   at   law   not   maintainable 

prior  to  settlement  of  accounts. 

9.  Same — Settlement  of  accounts,  what  is  con- 

templated by. 

10.  Same — Surviving  partner,  when  action  bj 

not  maintainable  for  debt. 

11.  Same — Assumpsit  for  payment  of  debt  after 

dissolution. 

12.  Same — Joint  action  at  law,  when  not  main- 

tainable after  dissolution. 

13.  Same — Partnership  obligation  in  action  for 

accounting. 

14.  Same — Mistake  in  accounts,  when  equity  will 

not  correct. 

15.  Same — Mining  copartnership,  accounting  in. 

16.  Same — ^Money  loaned  to  copartner,   action 

for. 

17.  Same— Mutual  consent  may  support  action 

for  discovery  and  accounting. 

18.  Same— Eule,  exception  to. 

19.  Evidence— Offer   to   prove   partnership   hy 

books  of  account. 

20.  Finding — As  to  allowance  of  interest,  when 

not  maintained. 

21.  Instruction  to  jury,  when  erroneous. 

22.  Intervention,  when  not  proper. 

23.  Judgment  in  action  for  accounting — ^When 

not  proper  to  render  personal  decree. 

24.  Jurisdiction  in  courts  of  equity  to  determine 

rights  of  partners,  etc 

25.  Pleading — Complaint    for   accounting,   etc, 

when  not  demurrable  upon  grounds  of  un- 
certainty. 

26.  Same — Demurrer,  when  properly  sustained 

in  action  by  partner. 


I.     IN  GENERAL. 

1.  APPLIED)  CITED,  CONSTRITED,  RE- 
FERRED TO,  etc..  In:  Sears  vs.  Starbird,  T8 
Cal.  225.  281,  20  Pac  Rep.  647  (construed  and 
applied). 

A«  to  general  partner  as  affent  for  partncr- 
•hlp,  anttaority  of,  ete.,  see  post  I  2429  and  note. 

Aa  to  allowanee  or  dlMtUowance  of  Intereet 
In  partaershlp  acconnttuK,  see  monosraphio 
note  by  Robert  Desty,  9  L.  R.  A.  425. 

As  to  aeeonntlnK  fello^vlns  dlssolatlon  of 
partnership,  see  post  |  2450  and  note. 

As  to  dnty  of  partner  to  act  In  talctaest  8»ood 
faltk  towards  eopartnefy  and  as  to  contlnn- 
anee  of  tkis  doty  nntll  dissolution  and  llqnlda- 
tlon  of  partnership  aflalr%  see  ante  f  2411  and 
note  par.  4. 

C.  C— 116. 


As  to  dnty  and  obllaratlons  of  tmstees  Is 
general,  see  ante  88  2228-2239  and  notes. 

As  to  Inability  of  snrvlvlnar  partner  to  col- 
lect from  general  assets  of  partner's  estate 
debt  due  by  decedent  to  partnership,  ^vlthoat 
llrst  ascertatnlns  partnership  assets,  see  Code 
Civ.  Proc.  8  1586  and  note. 

As  to  rlsrht  of  partner  to  saake  InTcstmento 
ovtslde  of  partnership  affairs,  see  ante  8  2411 
and  note. 

As  to  rlrht  of  representatlTOS  of  deceased 
partner  to  compel  executor  of  last  survlvlnsp 
partner  to  aecount  upon  dissolution  of  part- 
nership, by  reason  of  death  of  partner,  see 
post  8  2460  and  note. 

As  to  share  of  prollto  Illegally  acquired, 
arenerally,  see  monocrraphio  note  by  Robert 
Desty.  11  K  R.  A.  689. 

As  to  statements  of  account  bet^reen  part- 
ners, see  monoffraphlo  note  by  H.  P.  Farnham» 
27  L.  R.  A.  820. 

As  to  statute  of  limitations  In  suits  for  ac- 
oountlns  between  partners,  see  monoffraphio 
note  40  Am.  St.  Rep.  574-676. 

As  to  Tcnue  for  action  for  accountlnsy  see 
Code  Civ.  Proc.  8  895  and  note. 

IL      ACCOUNTING      BETWEEN      PARTNERa 

2.  ASSIGNMENT  OF  PARTNER'S  INTER- 
EST TO  THIRD  PERSON  vests  in  vendee  rigrht 
to  Insist  upon  account  of  joint  concern  and  to 
have  whatever  his  asslgrnor  would  have  been 
entitled  to  upon  settlement  of  affairs  of  co- 
partnership.— ^Miller  vs.  Brl^ham,  60  Cal.  615^ 
616.  See  Kan.  Blaker  vs.  Sands,  29  Kan.  651» 
668.  Minn.  Churchill  va  Proctor,  31  Minn. 
129,  186,  16  N.  W.  Rep.  694.  Mo.  Vincent  vs. 
Vleths,  60  Mo.  App.  9,  14. 

8.  By  accountingr  between  partners  only 
can  question  of  Indebtedness  of  members  of 
partnership  be  determined. — Dukes  vs.  Kel- 
loSTfiT.   127  Cal.   668,   664,   60  Pac.  Rep.   44. 

4.     INTEREST    NOT    STIPULATED    FOR    la 

not  allowed  to  partner  upon  partnership  ac- 
countlner. — Carpenter  tsl  Hathaway,  87  CaL 
484,  439.  25  Pac  Rep.  549. 

B.  Partner  Is  not  entitled  to  Interest  on 
BAoney  advanced  to  firm  In  absence  of  agrree- 
ment  allowlner  Interest  for  advances. — Price 
▼a  Olcovlch,  142  Cal.  47,  49,  75  Pac.  Rep.  568. 

«.  LOAN  FROM  ONE  PARTNER  TO  AN> 
OTHER — ^Not  partnership  transaction,  not* 
wlthstandlnflT  fact  that  borrower  Intends  to 
put  money  Into  firm. — ^Bull  ira  Coe,  77  Cal.  64, 
59,  11  Am.  St.  Rep.  285,  18  Pac.  Rep.  808. 

7.  Value  of  fixtures  appropriated  by  partner 
and  comprlsingr  part  of  stock  In  trade  of  par- 
nershlp  should  enter  Into  accountinsr  In  ad- 
justment of  partnership  matters.  —  Chalmers 
vs.  Chalmers,  81  Cal.  81,  86,  22  Pac.  Rep.  395. 

m.     PLEADING    AND    PRACTICE. 

8.  ACTIONS. — ^Action  at  law  for  recovery  of 
balance  allegred  to  be  due  cannot  be  main- 
tained until  after  settlement  of  accounts  and 
final  balance  ascertained. — Rosa  va  Cornell, 
45  CaL  188,  186;  Fisher  vs.  Sweet,  67  Cal.  228, 
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230.  7  Pac.  Rep.  667;  Dukes  vs.  Kellosff,  127 
Oal.   563.   564.   60  Pac.  Rep.  44. 

9.  Settlement  of  accounts  and  affairs  of 
■concern  consists  In  dischargrinsr  its  liabilities, 
collectinfiT  its  assets,  and  definitely  ascertain- 
Iner  surplus,  to  a  share  of  which  he  is  en- 
titled.— Jepsen  vs.  Beck.  78  Cal.  540.  542.  21 
Pac.  Rep.  184.  See  Grlfirgrs  vs.  Clark.  28  Cal. 
427;  Gleason  vs.  White.  84  Cal.  258.  269;  Ross 
vs.  Cornell.  46  Cal.  138. 

10.  Surviving  partner  cannot  maintain  ac- 
tion upon  debt  alleired  to  be  due  to  partner* 
ship  without  first  closinsr  up  partnership 
affairs  and  strikinsr  a  balance  in  accounting, 
or  settlinsr  with  decedent's  estate  as  provided 
in  {  1585  Code  Civ.  Proc. — ^Painter  vs.  Estate  of 
Painter.  68  CaL  896.  397.  9  Pac.  Rep.  450. 

11.  Assumpsit  may  be  maintained  by  part- 
ner agrainst  copartner  for  contribution  where 
he  pays  partnership  debt  ezistinfir  after  dis- 
solution of  partnership. — Sears  vs.  Starbird.  78 
Cal.  225.  231.  20  Pac.  Rep.  547. 

12.  Joint  action  at  law  cannot  be  main- 
tained asrainst  partners  after  dissolution  of 
copartnership. — Ross  vs.  Cornell,  46  CaU  188, 
136. 

13.  Partnership  may  assume  and  promise 
to  pay  to  partner  indebtedness  allesred.  and  in 
that  event  it  becomes  an  obligation  of  part- 
nership for  which  partner  Is  entitled  to  an 
accountlnfiT. — ^Herman  vs.  Paris,  81  Cal.  626, 
626.  22  Pac.  Rep.  971;  Bremner  vs.  Leavltt,  109 
Cal.  180,  132.  41  Pac.  Rep.  859. 

14.  Equity  will  not  correct  mistake  occur- 
ring: in  settlement  of  partnership  accounts, 
where  both  parties  were  iernorant  or  had 
equal  knowledgre  or  equal  opportunities  of 
knowinsT  mistake  and  there  has  been  no  fraud 
or  concealment. — Price  vs.  Olcovlch,  142  Cal. 
47,  60.  75  Pac.  Rep.  568.  See  Belt  va  Mehen, 
2  Cal.  159.  56  Am.  Dec   829. 

IB.  MInlnr  oopnrtnershlp. — Partner  Is  en- 
titled to  an  accounting  by  reason  of  Interest 
acquired  under  agrreement  with  copartners, 
cntltlingr  to  share  of  profits  of  mine. — Settem- 
bre  vs.  Putnam,  80  Cal.  490.  496. 

As  to  mlnlngp  partnemtalps  In  seneral^  sea 
post  I  2511  et  seq.  and  notes. 

1<|.     Partner    lending     nkoney    to    eopartncfr 

may  maintain  action  for  recovery  of  money, 
althougrh  there  has  been  no  settlement  of 
partnership  accounts. — ^Bull  vs.  Coe,  77  Cal. 
64.  59.  11  Am.  St.  Rep.  235.  18  Pac.  Rep.  808. 
See  Ala*  Grigrsby  vs.  Nance,  8  Ala.  N.  S.  850, 
351;  Scott  vs.  Campbell,  80  Ala.  780.  Miss. 
Morgran  vs.  Nunes,  54  Miss.  812,  818.  N.  H. 
Currier  vs.  Webster,  45  N.  H.  226.  N,  Y.  Crater 
vs.  BInlngrer.  46  N.  T.  646.  9.  O.  Terrlll  vs. 
Richards.  1  N.  &  McC.  20. 

17.  By  matnal  consent,  under  our  system  of 
procedure,  an  action  for  discovery  and  ac- 
counting: may  be  maintained  after  dissolution. 
— Jepsen  vs.  Beck,  78  CaL  640,  642,  648,  21 
Pac.  Rep.  184. 

18.  Rule  that  ono  partner  cannot  sue  an- 
•tlicr  upon  demandy  arising:  out  of  partnership 


transactions,  in  absence  of  settlement  of  ac- 
counts, does  not  apply  to  action  maintained  by 
one  partner  agrainst  his  copartner  for  recovery 
of  money  loaned,  inasmuch  as  a  loan  from  one 
partner  to  another  is  not  partnership  trans- 
action, notwithstanding:  fact  that  borrower 
intends  to  put  money  into  firm  and  does  so. — 
Bull  vs.  Coe,  77  Cal.  64,  59.  11  Am.  fit.  Rep. 
235,  18  Pac.  Rep.  808.  See  Clinton  1».  Assoc 
vs.  Ferrell,  114  N.  C  801,  808,  19  a  E.  Rep. 
240. 


19u     KVlllBlfCEL — Oiler  to  prove  partnership 

transactions  by  books  of  account  should  point 
out  relevancy  and  materiality  of  evidence. — 
Harper  vs.  Anderson  (Cal.  SepL  29,  1894),  87 
Pac.  Rep.  926,  927. 

20.  FINDIlfO  Afl  TO  AI^I^OWAlfCB  OF  Ilf- 
TE^BSTy  based  upon  insufficient  evidence,  la 
not  prejudicial  error  where  such  finding:  favors 
appellant. — Carpenter  vs.  Hathaway,  87  CaL 
484,  440.  25  Pac.  Rep.  549. 

21.  INSTRUCTIOlf   TO   JURY   IS   BRRONB- 

OUS  to  effect  that  jury  mig:ht  take  Into  con- 
sideration, amongr  other  thlng:s,  amount  paid 
for  property  by  one  partner  to  another  for 
his  interest  in  partnership  property  and  where 
special  Issue  is  considered  as  to  whether  such 
sale  Included  interest  of  selling:  partner  in 
unsettled  accounts  due  upon  adjustment  of  ail 
partnership  affairs. — Warden  vs.  Mar<5u8,  46 
CaL  694,  696. 

22.  Intervention  of  attaching:  creditor  of  in- 
terest of  partner  In  partnership  property  is  not 
proper  pending:  dissolution  of  partnership,  and 
pending:  settlement  of  partnership  affairs 
throuffh  receiver. — Isaacs  vs.  Jones.  121  Cal. 
257,  262.  68  Pac.  Rep.  798.  1101  (Beatty,  C.  J., 
dlssentingr). 

28.  JUDOMBNT  Olf  BILL  FOR  ACCOUIVT- 
IlfO  BBTWBBN  PARTNBR89  it  is  not  proper 
to  render  personal  decree  agrainst  one  partner 
for  excess  of  receipts  over  disbursements  un- 
til his  Interest  in  firm  assets  has  been  first 
exhausted  to  make  ffood  deficiency. — Clark  vs. 
Hewitt,  186  Cal.  77.  78,  79,  68  Pac  Rep.  808. 
See  Rosenstlel  vs.  Gray,  112  IlL  282. 

24.  JURISDICTION. — Court  of  canity  alone 
has  power  and  ]arlsdlctlon  where  all  partners 
die  to  determine  rig:hts  of  representatives  or 
successors  of  several  partnera — ^Theller  vs. 
Such,  67  Cal.  447,  461. 

2B.  PLEADING. — Complaint  for  an  accovnt- 
Ingr  and  winding:  up  of  afTairs  of  copartner- 
ship is  not  demurrable  upon  grrounds  that 
complaint  is  uncertain,  that  several  causes  of 
action  were  not  properly  united,  and  that 
complaint  contains  several  causes  of  action 
not  separately  stated.^Bremner  va.  Leavltt, 
109  Cal.  130,  181,  41  Pac  Rep.  869. 

26.     Demurrer     la      properly     sustained     to 

complaint  filed  by  partner  ag:ainst  copartner 
for  moneys  alleg:ed  to  have  been  received  and 
retained  where  no  aceountlngr  or  settlement 
of  partnership  accounts  Is  alleg:ed  or  prayed 
for.— Dukes  vs.  Kellogrff.  187  CaL  668.  664,  60 
Pac  Rep.  44. 


§  2413.    NO  COMPENSATION  FOB  SERVICES  TO  FIRM.    A  parfiier  is  not 
entitled  to  any  compensation  for  services  rendered  by  him  to  the  partnership. 

History:     Enacted  March  21,  1872. 


Tit.  X,  eb.  I,  art.  IV.] 


HO  COMPBBrSATION  FOR   SBRTICBS* 


(184S)        1 2417 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Duty  of  partner  to  act  without  compensatioii. 

3.  Same — Obligation  is  implied  to  serve  without 

reward,  etc. 

4.  Same^ Where  duties  are  unequal  as  to  value 

and  amount. 

5.  Same — ^Bule  applied  to  law  partnerships. 

6.  Same — Surviving  partner,  duty  of,  to  settle 

business  of  partnership. 

7.  Same — ^Rule   may    be   changed    by    express 

agreement. 

8.  Same — ^Law  implies  agreement  to  compensate 

under  certain  circumstances. 

9.  Same — Same — Where  partnership  is  carried 

on  after  dissolution— -Compensation. 

10.  Practice — ^Evidence  upon  issue  of  compensa* 

tion. 

11.  Same — Question  of  compensation  is  one  of 

fact. 

1.  APPLIED,  CITBD,  COlfSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Osment  vs.  McElrath, 
68  Cal.  466.  471,  68  Am.  Rep.  17.  9  Pac.  Rep. 
781  (construed  and  applied);  Nevills  va  Moore 
Min.  Co.,  135  Cal.  561.  664,  67  Pac.  Rep.  1054 
<con8trued  and  applied). 

As  to  compenMitloA  for  scnrlces  to  flmiy 
wkea  partner  entitled  to,  etc.^  see  monographic 
notes  by  Robert  Desty.  6LbR.A.72;9L.R.A. 
424,  426. 

9.  DUTY  OF  PARTNBR  TO  ACT  WITH017T 
COMPENSATION. — During  existence  of  part- 
nership, as  a  general  rule,  it  is  duty  of  each 
partner  to  devote  himself  to  interests  of  part- 
nership and  promote  by  his  labor  and  skill 
common  benefit  of  the  concern,  without  reward 
or  compensation,  unless  there  is  an  express 
stipulation  to  that  effect. — Oriffgs  vs.  Clark, 
23  Cal.  427,  481;  Osment  vs.  McElrath,  68  Cal. 
466,  471.  68  Am.  Rep.  17,  9  Pac.  Rep.  781.  See 
Berry  vs.  Woodburn,  107  Cal.  604,  610,  40  Pac. 
Rep.  802;  NeviUs  vs.  Moore  Min.  Co.,  136  CaL 
661,  664,  67  Pac  Rep.  1064. 

S.  Obltsmtlov  of  every  partner  la  Implied 
to  exercise  due  diligence  and  skill  and  to 
devote  his  services  and  labors  for  promotion 
of  common  benefit  of  concern,  without  reward 
or  compensation,  unless  there  be  express  stipu- 
lation therefor. — Denver  vs.  Roane,  99  U.  8. 
S66,  bk.   26  L.  ed.  476,  478. 

d»    Tkovsk    dvtioo    performed    by    partners 


have  been  vneqaal  In  value  and  amount,  rule 
is  the  same. — Osment  vs.  McElrath,  68  Cal.  466, 
471,  68  Am.  Rep.  17,  9  Pac.  Rep.  731. 

Aa  to  eompensatlon  of  snrvlvinip  partner, 
generally,  see  monographic  note  40  Am.  St 
Rep.  671. 

B.  Role  applies  to  law  partnersbips  as  well 
as  to  commercial  partnerships. — Osment  vs. 
McElrath,  68  CaL  466,  471,  68  Am.  Rep.  17,  9 
Pac.  Rep.  781. 

••  Partner  sarvivlns  nkumt  eonkplete  all  ex- 
eentory  contracts  of  firm  which  remain  in 
force  after  death  of  partner,  and  must  settle 
business  of  partnership  without  charsre  against 
partnership  for  his  personal  services,  and  this 
rule  applies  to  partnership  of  attorneys  as 
well  as  to  commercial  partnerships. — ^Little 
vs.  Caldwell,  101  Cal.  668,  660,  40  Am.  St.  Rep. 
89,  86  Pac  Rep.  107;  a.  e.  112  Cal.  27,  44  Pac. 
Rep.   840. 


7.    Partners,     by     express     eontmet,     may 

agree  that  one  partner  receive  compensation 
for  services. — Nevills  vs.  Moore  Min.  Co.,  186 
CaL  661,  664,  67  Pac  Rep.  1064. 

&  Iiaw  will  Imply  agreement  under  certain 
circumstances  to  compensate  partner  for  ser- 
vices.— Nevills  vs.  Moore  Min.  Co.,  185  CaL  661, 
664,  67  Pac  Rep.  1064. 

A.  Wbere  partnersblp  la  earried  on  after 
dissolution  by  death,  and  such  continuance 
has  continued  for  some  time  and  proved  bene- 
ficial to  parties.  It  is  proper  that  surviving 
partner  should  receive  reasonable  allowance 
for  his  skill  and  industry  in  conductinsr  busi- 
ness during  time  business  has  not  received 
care  and  labor  of  this  partner  as  an  equivalent 
for  such  services. — Griggs  vs.  Clark,  23  CaL 
427,  431. 

10.  PRACTICB  -*  Bvldenee. — Circumstance 
that  partner  made  no  claim  for  compensation 
until  shortly  before  trial  is  relevant  evidence 
and  entitled  to  weight  on  Issue  as  to  allow- 
ance of  compensation. — Nevills  vs.  Moore  Min. 
Co.,  135  CaL  661,  666,  67  Pac  Rep.  1054. 

11.  QrUestion  of  allo^ranee  of  eompensation 
Is  one  of  fact  to  be  deduced  from  all  facts 
and  circumstances  of  contract  between  par- 
ties.— ^Nevills  vs.  Moore  Min.  Co.,  186  CaL  661, 
664,  67  Pac  Rep.  1061. 


ARTICLE  IV. 

RENUNCIATION  OF  PARTNERSHIP. 

1 2417.    Bennndation   of   future   profits   axon-      S  2418.    Effect  of  renuneiatioii. 

erates  from  liability. 


§2417.  BENXTNOIATION  OF  FUTURE  PROFITS  EXONERATES  FROM 
LIABILITT.  A  partner  may  exonerate  himself  from  all  future  liability  to  a  third 
person,  on  account  of  the  partnership,  by  renouncing,  in  good  faith,  all  participation 
in  its  future  profits,  and  giving  notice  to  such  third  person,  and  to  his  own  co- 
partners, that  he  has  made  such  renunciation,  and  that,  so  far  as  may  be  in  his 
power,  he  dissolyes  the  partnership  and  does  not  intend  to  be  liable  on  account 
thereof  for  the  future. 

History;     Enacted  March  21,  1872. 


11  2418-2434       (1844)         B]CN171fCXA.TIOir— GBNICRAIi    PABTNSBSHIP. 


{DiT.  m,  Ft.  IV. 


Aji  to  Bottee  of  tozmlBatioM  of  liability^  ■«• 

post  8  2453  and  note. 

Am  to  llabilltT'  of  veaeral  partner*  kow  Xonm 
eontfnnesy  see  post  f  2458  and  note. 

As  to  llanldatloB  of  cencral  partneraldpy  see 
post  81  2458-2462  and  notes. 

Am  to  partnersktpy  dnratlOB  of|  see  post 
f  2449  and  note. 


As  to  JodsmoBt  of  dlssolBtioBy  and  wken 
general  partner  CBtltled  to»  see  post  8  2452 
and  note. 

As  to  partial  dlsaolvtloB  of  partnershlpy  see 
post  8  2451  and  note. 

As  to  total  dlasolntloB  of  partBersklp*  see 
post  8  2460  and  note. 


§  2418.  EFFECT  OF  SENUNOIATION.  After  a  partner  has  ^yen  notice  of 
his  renunciation  of  the  partnership,  he  cannot  claim  any  of  its  subsequent  profits, 
and  his  copartners  may  proceed  to  dissolve  the  partnership. 

History:     Enacted  March  21,  1872. 


As  to  dlssolntloB  of  partnersklpy  notloo  otf 
ototf  see  post  8  2468  and  note^ 


As  to  notice  of  rennnelatfon,  elfeet  o^  aCOty 

•ee  ante  8  2^17  and  post  8  S^6S  and  note. 


CHAPTER  IL 

OBNERAIi    PARTNERSHIP. 

Article  L  What  is  a  General  Partnership,  1 2424. 

n.  Powers  and  Authority  of  Partners,  88  2428-248L 

m.  Mutual  Obligations  of  Partners,  %%  2435-243S. 

IV.  LiabiUt7  of  Partners,  SS  2442-2445. 

,     y.  Termination  of  Partnership,  8fi  2449-2454. 

YI.  Liquidation,  fifi  2458-2462. 

YU.  Of  the  Use  of  FictiUoQa  Names^  8S  2466-2471. 


ARTICLE  L 

WHAT   18   A   GENERAL   PARTNERSHIP. 
12424.    General  partnership,  what* 


§2424.  GENERAL  PARTNEBSHIP,  WHAT.  Every  partnership  that  is  not 
formed  in  accordance  with  the  law  concerning  special  or  mining  partnerships,  and 
every  special  partnership,  so  far  only  as  the  general  partners  are  concerned,  is  a 
general  partnership.  History:    Enacted  March  21, 1872. 

1.  Applied,  died,  construed,  referred  to,  etc 

2.  Purchaser  of  capital  stock  of  mining  corpo- 

ration, status  of. 

8.  Quarrying  business  carried  on  under  express 
agreement   not  mining  partnership. 

4.  Practice— Objection  as  to  partnership  not  al- 
leged. 

1.  APPLIED,  CITED,  COlfSTRITBD,  RB- 
FBRRSID  TO,  etc..  in:  Hawn  t.  Seventy-six 
L.  &  W.  Co.,  74  Cal.  418.  419,  16  Pac.  Rep.  196. 

As  to  c«rtillcate«  desiansatlnsT  naniM  of  part- 
ners, ^te^  see  post  812466-2471  and  notes. 

As  to  srencral  partners,  powers  and  antkor* 
Ity  of,   see   post   88  2428-2481  and   notes. 

As  to  llabUtty  of  sreneral  partners,  sea  post 
88  2442,    2445    and   notea 

As  to  llatitatlona  of  antkorltr  af  general 
partner,  see  post  8  2480  and  note. 

As  to  llanldatlon  of  general  partnership  fol« 
lowflnsp  dissolution,  see  post  81 2468-2462  and 
notes. 

As  to  mlnlnsr  partnersltlp,  see  post  81  2511, 
2620  and  notea 

As  to  matnal  obllsratlona  of  general  part* 
ners,  see  post  81  2486-2488  and  notes. 


As  to  word  ^aindted,"  mam  of,  cte..  In  partner- 
ahip  name,  see  post  8  8510  and  note. 

As  to  special  matters,  liability  oi;  see  post 
88  2600-2503  and  notes. 

As  to  special  partners,  rights,  powers,  and 
dntles  of,  etc.,  see  post  88  2489-2496  and  notes. 

As  to  special  partnership^  admission  of  new 
members  therein,  ete^  see  post  8  2608  and  note. 

As  to  special  partnership,  disaolatlon  oi;  ete^ 
see  post  8  2509  and  note. 

As  to  special  partnership,  fomuitlon  of,  etc.» 
see  post  88  2477-2486  and  notea 

As  to  special  partnership,  when  becomes 
general  partnership,  see  post  8  8o07  and  note. 

As  to  termination  or  dissolution  of  general 
partnership.  In  whole  or  In  part,  see  post 
88  8449-2454  and  notesi 

9.  PURCHASER  OF  CAPITAI*  STOCK  OF 
MINING  CORPORATION  does  not,  by  mere  act 
of  purchase,  become  partner  with  other  stock- 
holdera — Beblow  ts.  Fischer,  108  CaL  808,  816. 
86  Pac.  Rep.  609. 

&  (^UARRTINO  BUSINESS  CARRIED  ON 
UNDER  EXPRESS  AGREEMENT  of  parties 
constitutes   genera!  and   not   mining  partner- 


Tlt.xtcluII9art.II.] 


POWBB  AND  AUTHORITT. 


(1845)        li  2428, 2429 


■hill. — QQlnn  ▼&.  Qtitim,  81  CtA.  14,  16.  tS  Pao« 
Rep.  t64.     B—  Decker  Ta.  Howell,  4S  CaL  6S6i 

4,    PRAOnClB.  — Wkere      plalntlfl      hliaaeif 
proTea  that  ho  waa  seaoral  pairtner  of  defend* 


ant,  he  should  not  be  allowed  to  object  that 
partnership  was  not  pleaded  hy  defendant — 
Hawn  vs.  Seventy-six  Lb  A  W.  COh  74  CaL 
418.  418.  18  Pao.  Rep*  198. 


ARTICLE  n. 

POWERS  AND  AUTHORITT  OF  PARTNBRa 


§  2428.    Power  of  majority  of  partners. 
S2429.    Authority  of  indiTidual  partner. 
S  2430.    What  authority  partner  has  not. 


1 2431.    Partner's  acts  in  bad  faith,  wlien  In- 
effectuaL 


§  2428.  POWEB  OF  MAJOBITY  OF  PARTNERS.  Unless  otherwise  expressly 
stipulated,  the  decision  of  the  majority  of  the  members  of  a  general  partnership 
binds  it  in  the  conduct  of  its  business. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Promissory    note    executed    by   majority   of 

partners. 

1.  APPLIBD,  CTTBD,  COBTSTRITBD,  RB- 
FESRREID  TO,  etc..  In:  Sears  vs.  Starblrd.  78 
CaL  225,  229.  20  Pae.  Rep.  647  (construed  and 
applied). 

As  to  authority  of  any  Keneral  partner  to 
bind  copartnership,  see  post  8  2429  and  note. 

As  to  anthorlty  and  powers  of  partner  In 
liqoldatlon,  see  post  f  {  2461.  2462  and  notes. 

As  to  implied  aathoritr  of  partner  to  Incnr 
debt,   see   monosrraphle   note   48   Am.   St.   Rep. 

438. 

As  to  limitations  npon  authority  of  general 
partner  to  act  for  partnership,  see  post  f'2480 
and  note. 

As  to  mlnlnsp  partnership,  role  as  to  oondnct 
of  business,  see  post  f  2520  and  note. 

As  to  notes  signed  by  partners  in  their  Indl- 


Tidval  names,  see  monofirraphfo  note  87  Am. 
Dec.   686. 

Aa  to  partner  slsalas  note  of  suretyy  see 
monoerraphlc  note  45  Am.  Dea  802. 

As  to  power  of  one  partner  to  bind  flrm,  see 
monographic  note  12  Am.  St.  Rep.  804.  806. 

Aa  to  power  of  one  partner  to  restrict  an* 
thorlty  of  copartner,  see  monosrraphle  note  88 
Am.  St.  Rep.  822-824. 


2.     WHS3RB    PROMI9SORT    NOTB    19 
CVTBD    BT    MAJORITY    OF    PARTlfBRS,    re- 

malnlner  partner  refusing  to  Join  as  maker  of 
pote,  and  where  in  action  subsequently  com- 
menced to  dissolve  partnership,  said  note  was 
adjudsred  to  be  for  debt  and  liability  of  part- 
nership, held  that  the  note  was  Joint  obliga- 
tion of  all  partners  and  all  partners  were 
liable.  Includlner  partner  refusing:  to  Join  as 
maker  therein. — Sears  vs.  Starbird,  78  CaL  225, 
280,  80  Pac  Rep.  647. 


§2429.  ATJTHOBITT  OF  INDIVIDUAL  PARTNER.  Every  general  partner 
is  agent  for  the  partnership  in  the  transaction  of  its  business,  and  has  authority 
to  do  whatever  is  necessary  to  cany  on  such  business  in  the  ordinary  manner,  and 
for  this  purpose  may  bind  his  copartners  by  an  agreement  in  writing. 

History:    Enacted  March  21,  1872. 


I.  In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

II,  Authority  of  General  Partner. 

2.  General  partner  as  agent  of  copartners. 

3.  Same — Agency  is  necessary   element   of 

partner^p. 
4-10.  Contracts  in  transacting  partnership 
business,  authority  of  partner  to  make 
— Afladavit  of  chattel  mortgage — ^As- 
signment of  partnership  lien — Note  of 
firm — Memorandum  of  sale — ^Note  to 
secure  payment  of  individual  debt- 
Note  for  borrowed  money,  etc. 

11.  Same — Promissory  note  given  for  accom- 

modation, exception  as  to. 

12.  Same — Same — Failure  of  partner  to  re- 

pudiate note  given  for  individual  debt, 
effect  of. 


13,14.  Same — Partnership  note  in  hands  of 
bona  fide  holder,  effect  of — Note  for 
private  use  in  hands  of  innocent  holder. 

15.  Same — Partner's    individual    note    given 

after  liability  at  an  end. 

16.  Partnership,    when    liable    only    as    in- 

dorser. 

17.  Statute   of   limitations,   acknowledgment 

under. 

III.    Pleading  and  Practice. 

18.  Burden    of    proving    authority   to   make 

note,  when  on  creditor  or  holder. 

19.  Finding   that  member   made  promissory 

note,  effect  of. 

20.  Finding  should  be  distinct  as  to  author- 

ity. 

21.  Nonsuit,  when  not  granted. 

22.  Same— When  granted. 
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28.  Pleading — Allegation  In  complaint  as  to 

authority  of  partner. 
24.  Same— Non-joinder  of  parties,  objection 

as  to,  in  tort  or  in  contract. 

L     IN  GENERAL. 

1*  APPLIED^  CITBD,  CONSTRUED,  RBS- 
FBRRED  TO,  etc.  In:  Crites  vs.  Wilkinson, 
66  Cal.  659,  660,  4  Pac.  Rep.  667;  Myers  va 
Moulton,  71  Cal.  498,  602,  12  Pac.  Rep.  606  (con- 
strued and  applied);  Smith  vs.  Schultz,  89  Cal. 
626,  684,  26  Pac  Rep.  1087  (construed  and 
applied). 

As  to  aathorltr  of  Indlvldaal  partner  to 
dispose  of  Arm  property  tn  seneraly  see  mono- 
graphic notes  7  Am.  St.  Rep.  877»  879;  88  Am. 
St.   Rep.   828. 

As  to  aattaorltjr  of  partner  to  ezeevte  note 
for  partnership  indebtedness,  see  monogrraphlo 
note  48  Am.  St.  Rep.  441. 

As  to  reiroklns  act  of  partner,  see  mono- 
graphic note  88  Am.  St.  Rep.  828,  824. 

IL  AUTHORITY  OP  aBNBRAL,  PARTNER. 

9.  GENERAL  PARTNER  IS  AGENT  OF  CO- 
PARTNERS and  of  partnership  In  all  trans- 
actions relatiner  to  partnership  business. — ^Mc- 
Kenzle  vs.  Dickinson,  48  Cal.  119,  184;  Crites 
vs.  Wilkinson,  66  Cal.  659,  660,  4  Pac.  Rep.  667; 
Krasky  vs.  WoUpert,  184  CaL  888,  842.  66  Pac. 
Rep.   809. 

5.  Aareney  of  eaek  partner  for  others  In 
carryinfiT  on  business  is  necessary  element  of 
partnership. — Smith  vs.  Schultx,  89  CtA,  626, 
684,  26  Pac.  Rep.  1087. 

4.  CONTRACTS  IN  TRANSACTING  PART-- 
NERSHIP  BUSINESS,  AUTHORITY  OF  PART- 
BR  TO  HAKE. — Agreement  for  purchase  of 
real  property  entered  Into  by  copartner  In  his 
own  name  for  benefit  of  firm  binds  partner- 
ship.—Welters  va  Klngr,  119  C^l.  172,  174,  61 
Pac.  Rep.  86. 

6.  Affidavit  of  chattel  mortfirasre  upon  part- 
nership property  may  be  made  by  one  of  part- 
ners, and  for  this  purpose  partnership  is  re- 
garded as  an  entity. — ^Modesto  Bank  vs.  Owens, 
121  Cal.  223,  226,  68  Pac.  Rep.  662.  See  In  re 
Dennery.  89  Cal.  101,  26  Pac.  Rep.  689;  Alferits 
ys:  Scott,  180  Cal.  474,  477,  62  Pac.  Rep.  735. 

••     Assignment  of   partnership   lien   may   be 

made  by  partner  to  himself  individually  with 
like  effect  as  If  made  to  third  party. — Pacific 
Mut.  L.  Ins.  Co.  vs.  Fisher,  109  Cal.  566,  570,  42 
Pac.  Rep.  164.  See  Caulfleld  vs.  Sanders,  17 
Cal.  669. 

7.  Promissory  note  made  by  sreneral  part- 
ner binds  copartners. — Krasky  vs.  Wollpert, 
184  Cal.  888,  842,  66  Pac.  Rep.  809. 

8.  Memorandum  of  sale  signed  or  sub- 
scribed by  partner  for  firm  is  act  of  copartner- 
ship.^— California  Canneries  Co.  vs.  Scatena,  117 
Cal.  447,  450,  49  Pac.  Rep.  462. 

9.  Note  of  firm  to  seenre  payment  of  exist- 
InflT  Individual  debt,  of  one  of  partners,  as- 
sumed and  to  be  paid  by  firm  under  partner- 
ship agrreement. — Randall  vs.  Hunter,  66  Cal. 
612,  6  Pac.  Rep.  831;  a.  c.  76  Cal.  255,  257,  18 
Pac.  Rep.  817. 

10.  ProBtlssory  note  for  borrowed  nkoney, 
•te. — Partnership  is  bound  by  a  note  made  by 
one   of   partners   to  firm   and   by   partner   in- 


dorsed, etCt  In  discharge  of  his  individual 
obllsration  or  for  money  borrowed  for  his 
individual  purposes. — ^Meyer  vs.  Heerler,  121 
Cal.  682,  688.  64  Pac.  Rep.  271. 

11«  PronUsaory  note  aiven  for  accomnukla- 
tlon,  exception  as  to. — ^Partnership  is  not  bound 
where  one  partner  subscribes  copartnership 
name  to  note  as  surety  for  accommodation  of 
third  person  without  authority  or  consent  of 
other  partnera  —  Hendrie  vs.  Berkowitz,  37 
Cal.  11-8,  116,  99  Am.  Dec.  251.  See  Mechanics' 
Bank  vs.  Barnes,  86  Mich.  632,  644.  49  N.  W. 
Rep.  475;  National  Park  Bank  vs.  German 
A.  M.  W.  &  S.  Co..  116  N.  Y.  281,  293,  22  N.  E. 
Rep.  667;  Lyons,  Potter  &  Co.  vs.  First  Nat. 
Bank.  85  Fed.  Rep.  121;  Lemoine  vs.  Bank  of  N. 
A.,  8  Dill.  C.  C.  44,  61,  16  Fed.  Cas.  309. 


la.  Same — Failure  by  partner  to  actlvely 
repndlate  transaction  of  copartner  in  making- 
copartnership  note  for  individual  indebtedness 
does  not  amount  to  ratification  or  adoption  of 
notes  per  se,  but  is  merely  evidence  tending 
in  some  degree  to  show  assent  upon  partner's 
part  to  giving  notes. — Reubln  vs.  Cohen.  48 
Cal.   645,   546.     See  California  Bank  vs.   Sayre. 

86  Cal.   102,   105,   24  Pac.   Rep.   718;   Van   Dyke 
vs.  Seelye,  49  Minn.  557.  593.  62  N.  W.  Rep.  215. 

18.  Partnership  note  In  the  hands  of  bona 
llde  holder  binds  all  partners,  although  it  haa 
no  relation  to  partnership  business,  and  other 
partners  were  wholly  Ignorant  of  transaction 
and  were  intentionally  defrauded  by  their 
partner. — ^Rlch  vs.  Davis,  4  Cal.  22,  23;  s.  c. 
6  Cal.  141,  142;  Bedell  vs.  Herring,  77  Cal. 
672.  674,  11  Am.  St  Rep.  807.  20  Pac  Rep.  129. 

14.  Note  for  private  use  made  by  one  part* 
ner  in  Arm  name  is  good  in  hands  of  innocent 
holder. — Rich  vs.  Davis,  6  CaL  141,  142.  See 
Pierce  vs.  Jackson.  21  CaL  636,  641;  Bedell  vs. 
Herring.  77  CaL  672.  674.  11  Am.  SL  Rep.  807. 
20  Pac.  Rep.  129. 

15.  Partner's  Individual  note  given. — After 
liability  by  partnership  Is  at  an  end  and  where 
only  obligation  remaining  in  force  is  that  of 
one  of  the  partners,  such  partner  has  no  au- 
thority to  use  name  of  firm  In  renewing  his 
own  note. — ^Meyer  vs.  Hegler,  121  Cal.  682,  685. 
64  Pac.  Rep.  271  (Harrison,  McFarland,  and  Van 
Fleet,  JX,  dissenting). 

1«.  PARTNERSHIP  IS  LIABLE  OBTLT  AS 
INDORSER  Of  note  indorsed  by  partner,  and 
does  not  for  that  reason  become  directly  and 
unconditionally  indebted  to  his  two  indorsees. 
— ^Meyer  vs.  Hegler.  121  Cal.  682,  684,  64  Pac. 
Rep.  271. 

IT.  STATUTE  OF  LIMITATIONS,  AC- 
KNOWLEDGMENT UNDEIU — Each  partner  is 
agent  for  all  during  pendency  of  partnership 
in  making  acknowledgment  under  statute  of 
limitations. — Sears  vs.  Starbird,  78  Cal,  226,  20 
Pac.  Rep.  647. 

IIL     PLEADING  AND  PRACTICE. 

18.  BURDEN  OF  PROVING  AUTHORITT 
OR  CONSENT  of  Other  partners  where  one 
partner  subscribes  copartnership  name  to  note 
as  surety  for  third  person,  lies  on  creditor  or 
holder    of    the    note. — ^Hendrie    vs.    Berkowlts, 

87  CaL  113,  116,  99  Am.  Dec.  261.  See  Conn. 
New  York  F.  Ins.  Co.  vs.  Bennett,  5  Conn.  674. 
680,    IS    Am.    Dec.    109.      Mass.     Sweetser    vs. 
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French,  Se  Maaa.  (8  Cuah.)  809,  811,  48  Am. 
Dec.  666.  N*  T*  Laverty  va.  Burr,  1  Wend. 
529,  581;  Wllliama  vs.  Walbrldere,  8  Wend.  415, 
417;  Bank  of  Rochester  vs.  Bowen,  7  Wend. 
158;  Boyd  va  Plumb,  7  Wend.  809;  Stall  va. 
Catsklll  Bank,  18  Wend.  466,  478. 

18.  FINDHf O  lit  BFFDOT  THAT  MBMBBR 
OF  FIRM  MADE!  PROHISSORT  NOTK  is  equiv- 
alent to  finding:  that  copartners  made  it.—- 
Krasky  va.  Wollpert,  184  Gal.  888,  841,  66  Pao. 
Rep.  809.  See  People's  Home  Sav.  Bank  va. 
Rickard,  189  CaL  286,  291,  78  Pac  Rep.  868. 

90.     FIKDINO  SHOiriiD  BB  DISTINCT  aS  tO 

-whether  promissory  note  was  or  was  not  part- 
nership note  or  that  it  was  executed  by  part- 
ners as  such. — ^Freeman  ysi  Campbell,  55  CaL 
197,   198. 

21.  NONSUIT — ^WheA  not  iranted. — ^In  ac- 
tion as  to  whether  partnership  is  bound  by 
contract  entered  into  by  partner  where  evi- 
dence is  conflictiner  as  to  partner's  authority 
to  bind  partnership,  nonsuit  will  not  be  grant- 


ed.— ^Pacific  Mutual  L.  Ins.  Co.  vs.  Fisher,  109 
Cal.  666,  569,  42  Pac.  Rep.  164. 

S2.  Nonsnlt  should  be  granted  on  behalf  of 
partner  who  did  not  assume  obligratlon  created 
by  note  signed  by  copartner  in  name  of  Arm,, 
where  there  is  no  evidence  showingr  that  part- 
ner assumed  such  obllfiration. — First  Nat.  Bank 
vs.  Simmons,  98  Cal.  287,  290,  88  Pac  Rep.  197; 
Stoddart  vs.  Van  Dyke,  12  Cal.  487. 

SS.     FLBABING. — ^Allcffatlon      In      complaint 

that  partner  was  authorized  to  make  a  firm 
note  need  not  be  express.  It  Is  sufficient  if 
such  authority  is  implied  from  allegratlons  In 
complaint. — Redemeyer  vs.  Henley,  107  Cal. 
175,  177.  40  Pac  Rep.  230. 

94.  NoB-Jolnder  of  parties. — In  actions  upon 
contract,  as  well  as  in  tort,  one  partner  may 
recover  whole  amount  due  to  firm,  unless  de- 
fendant plead  the  non-Joinder. — Williams  vs. 
Southern  Pac  B.  Cc,  110  CaL  467,  460,  42  Pac 
Rep.  974. 


§  2430.  WHAT  AUTHOBITT  PABTNEB  HAS  NOT.  A  partner,  as  such,  ha» 
not  authority  to  do  any  of  the  following  acts,  unless  his  copartners  have  wholly 
abandoned  the  business  to  him,  or  are  incapable  of  acting: 

1.  To  make  an  assignment  of  the  partnership  property  or  any  portion  thereof  to 
a  creditor,  or  to  a  third  person  in  trust  for  the  benefit  of  a  creditor  or  of  all  credi- 
tors; 

2.  To  dispose  of  the  good  will  of  the  business ; 

3.  To  dispose  of  the  whole  of  the  partnership  property  at  once,  unless  it  con* 
sists  entirely  of  merchandise ; 

4.  To  do  any  act  which  would  make  it  impossible  to  carry  on  the  ordinary 
business  of  the  partnership ; 

5.  To  confess  a  judgment ; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  other  act  not  within  the  scope  of  the  preceding  section. 

History:    Enacted  March  21,  1S72. 


L    In  General. 

1.  Applied,  cited,  conBtrued,  referred  to,  etc 
2-4.  Construction    of    section  —  Abandonment 
of   business  —  Absent   partner   not   in* 
capable  of  acting. 

IL    Acts  beyond  Scope  of  Partner's  Authority. 

5.  Assignment  for  benefit  of  creditors,  when 

may  be  made  by  partner. 

6.  Same — ^Assignment  made  during  absence 

of  partner. 

7.  Authority  to  dispose  of  good-will  of  busi- 

ness— Ck>mmissioners'  note. 

8.  Same— As  to  agreement  not  to  carry  on 

similar  business. 

9.  Disposing   of   partnership   property — Ex- 

tent of  partner's  authority. 
10.  Same — BUI  of  sale  given  by  partner,  ef- 
fect of  certain  words. 
11,12.  Same — Either  partner  as  agent  of  part- 
nership may  sell  partnership  property, 
when — Effect  of  authority  to  bind  firm. 

13.  Same — ^Partner  cannot  sell  copartner's  in- 

terest. 

14.  Same — Partner  authorized  to  sell  only  his 

own  interest,  when. 


15.  Same — Sale  of  partnership  property  by 

one  partner,  as  to  whom  valid. 

16.  Same — Sale   made   during   partner's   ab- 

sence from  state. 

17.  Same — Sale   binding   upon   partner   who- 

makes  it. 

18.  Same^StatuB  as  partner  lost  by  sale  of 

partnership  interest. 

19.  Same— Partner's  authority  where  copart- 

ner has  wholly  abandoned  business. 

20.  Same— Water-right,  conveyance  of  inter- 

est in. 

21.  As  to  partner  doing  any  act  preventing 

firm  from  carrying  on  business. 

22.  Authority  of  partner  to  confess  judgment 

— How  construed. 
28.  Same — Signature   of  partners  to  confes- 
sion of  judgment,  effect  of  when  not 
authorized. 

24.  Same — Confession    of    judgment    against 

partnership,  when  void. 

25.  Same — ^As  to  confession  of  judgment  in 

general. 

26.  Submission  of  partnership  matters  to  ar* 

bitration. 
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in.    Pleading  and  Practice. 

27.  Action  for  conyeraion. 

28.  Damages,  measure  of. 

29.  Evidence — ^When  partner  estopped  to  den/ 

interest  of  copartner. 

80.  Finding,  constinction  of. 

81.  Pleading — Allegations  in  complaint,  when 

inconsistent. 

L     IN  GENERAU 

1.  APPLnSD,  CITBD,  COIfSTRITBD,  RB- 
FERRED  TOy  etc..  In:  Bernhelm  vs.  Porter 
(Cal.  July  27,  1884),  4  Pac.  Rep.  446,  447  (con- 
strued and  applied);  Crites  vs.  Wilkinson,  65 
Cai.  659,  560,  4  Pac.  Rep.  567  (construed  and 
applied);  Myers  vs.  Moulton,  71  Cal.  498,  502. 
12  Pac.  Rep.  505  (construed  and  applied);  Per- 
kins vs.  Brock,  80  Cal.  820,  821,  22  Pac.  Rep. 
194  (construed  and  applied);  Quinn  vs.  Qulnn, 
81  Cal.  14,  17,  22  Pac  Rep.  264  (cited,  con- 
strued, and  applied);  Carrie  vs.  Gloverdale  B. 
A  C.  Co.,  90  Cal.  84,  87,  27  Pac.  Rep.  68;  Mer- 
chants' Ad-Sifirn  Co.  vs.  SterllnflT,  124  Cal.  429, 
432,  71  Am.  St.  Rep.  94,  67  Pac  Rep.  468.  46 
Lh  R.  A.  142. 

As  to  asslffninent  by  partnersklp  for  beaeflt 
of  creditors,  see  monographic  note  50  Am.  8t. 
Rep.  90-92. 

As  to  areneml  partner  as  affcat  for  partaer- 
ahlp,  see  ante  f  2429  and  note. 

As  to  sale  of  flrood-irlll  of  bnslaess  aad  war- 
raaty  that  vendor  will  not  endeavor  to  draw 
off  any  of  enstomers,  see  ante  1 1776  and  note 

2.  CONSTRVCTIOIf  OF  SEOTIOir.— Absence 
of  partner  from  state  does  not  constitute  an 
abandonment  of  business  of  firm  to  copartner. 
— Carrie  vs.  Cloverdale  B.  &  C.  Co.,  90  Cal.  84, 
87,  27  Pac.  Rep.  58. 

8.     Abandonment    of    rlsht    In    business    Is 

abandonment  of  business  itself  within  mean- 
ing  of  this  section. — Quinn  vs.  Qulnn,  81  CaL 
14,  17,  22  Pac.  Rep.  264. 

4.  Temporary  absence  of  partner  from  state 

does  not  render  him  incapable  of  actiner 
within  meaninsT  of  this  section. — Carrie  vs. 
Cloverdale  B.  &  CX  Co.,  90  Cal.  84,  87,  27  Pac 

Rep.   58. 

IL     ACTS    BEYOND    SCOPE    OF    PARTNER'S 

AUTHORITY. 

5.  ASSIGNMENT  FOR  BBNEFIT  OF 
CREDITORS  of  all  personal  property  of  part- 
nership to  trustee  made  by  one  partner  In 
absence  of  copartner.  Is  valid. — Forbes  vs. 
Scannell,  13  Cal.  242,  289.  See  Wilcox  vs.  Jack- 
son, 7  Colo.  521,  4  Pac.  Rep.  966. 

6.  DnrlnfiT    voluntary    absence    of    copartner 

from  state,  partner  has  authority  to  make  as- 
signment of  any  portion  of  copartnership 
property  to  creditor. — Bernhelm  vs.  Porter 
(Cal.  July  27,  1884).  4  Pac.  Rep.  446,  447  (con- 
strued and  applied). 

7.  AUTHORITY  TO  DISPOSE  OF  OOOD- 
1VIL.L  OF  BUSINESS. — As  Stated  In  commis- 
sioners' note  to  this  subdivision,  "Such  sale 
would  prevent  business  of  partnership  from 
beingr  carried  on,  and  therefore  It  would  seem 
clear  that  .such  a  sale  Is  beyond  the  scope  of 
partner's  authority." 

8.  On  sale  of  cood-wlll  of  business  partners 
may,  upon  or  In  anticipation  of  dissolution  of 
partnership,    afirree    that    none    of    them    will 


carry  on  similar  business  within  same  city  or 
point  where  partnership  business  has  been 
transacted  or  within  specified  part  thereof. — 
Merchants'  Ad-Sig^n  Co.  vs.  Bterllnff,  124  Cal. 
429,  432.  71  Am.  St.  Rep.  94,  57  Pac  Rep.  468, 
46  li.  R.  A.  142.  Bee  Vulcan  P.  Co.  vs.  Hercules 
P.  Co.,  96  Cal.  510.  518,  81  Am.  SL  Rep.  242.  81 
Pac.  Rep.  681. 
See  ante  1 1676  and  note. 

9.  DISPOSING  OF  PARTNERSHIP  PROP. 
ERTY — ^Extent  of  partner^  antborlty. — ^As- 
signment of  Joint  stock  or  merchandise  ot 
partnership  by  individual  partner  is  valid 
when  made  in  ffood  faith. — Forbes  va  Scan- 
nell, 18  CaL  242,  289.  See  Lord  vs.  Devendorf. 
54  Wla  491,  496,  41  Am.  Rep,  68,  11  N.  W.  Rep. 
903;  First  Nat.  Bank  vs.  Hackett,  61  Wlsi  835, 
844.  21  N.  W.  Rep.  280. 

10.  Bill  of  sale  aivaa  by  partner,  usinc 
words  "Do  sell  all  my  real  and  personal  prop- 
erty" does  not  purport  to  transfer  Interest  of 
seller's  copartner. — ^Myers  vs.  Moulton.  71  CaL 
498,  502.  12  Pac  Rep.  506. 

11.  Eltber  partner  as  asent  of  partnersblp 

may  sell  all  of  the  property  of  the  partner- 
ship where  such  property  is  merchandise.— 
Crites  vs.  Wilkinson.  66  CaL  559.  560,  4  Pac. 
Rep.  667. 

12.  If  partner  n&akluip  transfer  has  no  an- 
tborlty to  bind  firm.  It  follows  that  firm  Is 
not  bound  by  transfer. — Perkins  vs.  Brook.  SO 
CaL  320,  821,  22  Pac  Rep.  194. 

15.  Partner  baa  no  power' to  transfer  Inter- 
est of  copartner  In  partnership  property. — 
Myers  vs.  Moulton.  71  CaL  498,  502,  12  Pac 
Rep.  505. 

14.  Partners  not  antborlned  to  sell  Interest 
of  copartners  can  dispose  of  only  their  own 
interest  In  partnership. — Settembre  vs.  Put- 
nam, 30  CaL  490,  496.  See  Smith  vs.  Cooley, 
65  CaL  46,  48,  2  Pac  Rep.  880;  McConnell  vs. 
Denver,  35  CaL  365,  870,  95  Am.  Dec  107.  108. 

IB,  Sale  of  partnersblp  property  nuide  by 
one  partner  is  valid  aerainst  every  person  ex- 
cept non-consentinsT  partner,  or  one  who  has 
succeeded  to  his  riffht  of  action  therefor. — 
Carrie  vs.  Cloverdale  B.  &  C  Co.,  90  CaL  84, 
88,  27  Pac  Rep.  58. 

16.  Sale  made  durlngr  partner's  absence 
from  state  of  property  belonging:  to  partner- 
ship does  not  pass  title  to  interest  of  absent 
partner. — Carrie  vs.  Cloverdale  R  &  C  Co..  90 
CaL  84,  87,  27  Pac  Rep.  58. 

17«     Sale  Is  binding  vpon  partner  wbo  ntakes 

Ity  though  Ineffectual  to  pass  title  of  partner- 
ship.— Carrie  vs.  Cloverdale  R  &  C.  Co.,  90 
Gal.  84,  87,  27  Pac.  Rep.  68. 

18.  Status  as  partner  ts  lost  by  sale  of  part- 
nersblp Interest. — Behlow  vs.  Fischer,  102  CaL 
208,  36  Pac.  Rep.  509;  Loftus  vs.  Fischer.  114 
CaL  131,  134,  45  Pac  Rep.  1058. 

19.  Wbere  partner  bas  ^vbolly  abandoned 
business,  remaininsr  partner  has  authority  to 
dispose  of  whole  of  partnership  property  at 
once. — Quinn  vs.  Qulnn*  81  CaL  14,  17.  22  Pac 
Rep.  264. 

See  this  note  8,  8. 

ao.    Water-rlflTbt,    conveyanee    of    Interests — 

One  partner   can   convey   only   his  Interest  In 


Tit.  X,  chilly  art.  II.] 
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(184»>        |M81 


water-rlflTht  appropriated  and  used  with  eo* 
partner. — Henderson  vs.  Nicholas,  67  Cal.  1S2, 
153,  7  Pac  Rep.  41S. 

21.  As  to  partner  dolus  any  act  maklBs  tk 
Imposalble  to  earrr  on  business  of  partner- 
ship, "see  dlBsentlner  opinion  of  Denlo,  J.,  In 
Mabbett  vs.  White,  13  N.  T.  442.  This  rule 
was  emphatically  asserted  as  to  corporations 
In  Abbot  vs.  American  H.  R.  Ca,  88  Barb.  (N. 
Y.)  678.  and  has  quite  as  much  application  to 
partnerships." — Commissioners'  note. 

as.  AUTHORITY  OF  PARTNBR  TO  CON- 
FESS JUDGMENT  must  be  strictly  pursued.— 
Chapln  vs.  Thompson,  20  Cal.  681,  688.  See 
Reynolds  vs.  Lincoln,  71  CaL  183,  184,  •  Pac 
Rep.  176,  12  Id.  449. 

23.  Signature  of  partners  to  confession  of 
Jndsment  for  firm  cannot  be  regrarded  as  au- 
thorlzlngr  Judgment  against  them  alone  where 
such  partners  are  not  authorized  to  confess 
Judgment  for  firm. — Chapln  vs.  Thompson,  20 
CaL  681,  688. 

24.  Confession*  of  Judgment  against  part- 
nership made  by  one  partner  is  void. — Bu- 
chanan vs.  Scandla  P.  Co..  6  Colo.  App.  84,  Z9 
Pac.  Rep.  899. 

25.  As  to  confession  of  Jndgment  by  part- 
ner, see  generally  the  following  cases:  Jones 
vs.  Bailey,  6  Cal.  346;  Chapln  vs.  Thompson,  80 
Cal.  681.  111.  Sloo  vs.  State  Bank  of  111.,  1 
Scam.  428.  Ind.  Barlow  vs.  Reno,  1  Blackf. 
252.  Miss.  Hull  vs.  Garner.  81  Miss.  146.  Mo, 
Morgan  vs.  Richardson,  16  Mo.  409,  57  Am. 
Dec  235.  N.  Y.  Blnney  vs.  LeGal,  19  Barb. 
592;  Green  vs.  Beals,  2  Cal.  254;  Waring  vs. 
Robinson,  1  Hoff.  Ch.  524;  Crane  vs.  French,  1 
Wend.  311;  McBrlde  vs.  Hagan,  1  Wend.  326, 
335.  Oblo.  McKee  vs.  Bank  of  Mt  Pleasant, 
7  Ohio  (pt.  II)  175.  Pa.  Overton  vs.  Toier,  7 
Watts  331;  Harper  vs.  Fox,  7  Watts  &  &  142. 
WU.  Remington  vs.  Cummlngs,  6  Wis.  138. 
Fed.  Gerard  vs.  Basse,  1  U.  a  (1  Dall.)  119, 
bk.  1  L.  ed.  68. 


M.  SnbmlsaloB  of  partnership  matters  to 
arbitration  by  partner,  although  not  binding 
upon  copartnership.  Is  good  as  against  him- 
self.— Jones  vs.  Bailey,  6  Cal.  845,  346.  See 
Taylor  vs.  Smith,  93  Mich.  160,  163,  52  N.  W. 
Rep.  1118;  Walker  va  Bean,  34  Minn.  427,  430. 
26  N.  W.  Rep.  232. 

UL     PLEADING  AND  PRACTICE. 

97.  ACTION  FOK  CONVERSION  cannot  be 
maintained  by  partner  or  firm  upon  ground 
that  authority  of  partner  was  exceeded  In 
making  sale. — Carrie  vs.  Cloverdale  B.  &  C 
Co.,  90  Cal.  84,  87,  27  Pac  Rep.  58. 

S8i  DAMAGES — Measure  of. — Where  unau- 
thorized sale  Is  made  of  partner's  interest  In 
partnership  property,  such  partner  is  entitled 
to  Judgment  for  value  of  his  Interest  as  found 
and  Interest  on  that  amount  from  date  of  sale 
and  for  costs  of  trial. — Carrie  vs.  Cloverdale 
B.  &  C.  Co.,  90  CaL  84,  89,  27  Pac.  Rep.  68. 

88I,  BTIDENCB — ^Wbea,  on  sale  of  ipood- 
wlll  of  boslnessy  partner  being  clothed  with 
ownership  and  power  to  sell,  is  estopped  to 
deny  existence  of  such  Interest. — Potter  vs. 
Ahrens,  110  Cal.  674,  48  Pac.  Rep.  388;  Franz 
vs.  Bieler,  126  CaL  176,  181,  66  Pac.  Rep.  249, 
68  Id.  466. 

80.  FINDING — C^nstraetlon  oC — Finding  In 
affect  that  one  partner  abandoned  his  right 
and  privilege  under  agreement  with  copartner 
before  assignment  to  third  person,  but  did  not 
repudiate  any  obligations.  Is  construed  as  find- 
ing of  abandonment  of  business. — Quinn  vs. 
Qulnn,  81  Cal.  14,  17,  22  Pac.  Rep.  264. 

81.  PLEADING — ^Allciratlons  In  complnlnt, 
when  Inconsistent. — Allegations  In  complaint 
that  firm  transferred  property  and  that  trans- 
fer was  made  by  one  partner  without  consent 
or  knowledge  of  the  other,  and  was  of  whole 
property  of  firm,  are  Inconsistent  and  are  con- 
strued more  strongly  agralnst  pleader. — Perkins 
ya  Brock,  80  CaL  820,  821,  22  Pao.  Rep.  194. 


§  2431.    PARTNER'S  ACTS  IN  BAD  FAITH,    WHEN    INEFFECTUAL.      A 

partner  is  not  bound  by  any  act  of  a  copartner,  in  bad  faith  toward  him,  though 
within  the  scope  of  the  partner's  powers,  except  in  favor  of  persons  who  have  in 
good  faith  parted  with  value  in  reliance  upon  such  act. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Liability  of  partner  for  tort  of  copartner- 

Basis  of  principle. 
8.  Partner  having  joint  possession  of  property 
not  authorized  to  mortgage  copartner's  in- 
terest. 


1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  in:  Gibson  vs.  Henley,  181 
Cal.  6.  7.  63  Pac  Rep.  61  (construed  and  ap- 
plied). 

A*  to  KOoA  faith  of  partner  toward*  copart- 
■ersy  see  ante  {2411  and  note. 

As  to  note  Baade  by  partner  In  flrm  name  for 


private  oae  belnsp  arood  In  hands  of  Innocent 
holder^  see  ante  I  2429  and  note  par.  9. 

2.  lilARILITY  OF  PARTNBR  FOR  TORT 
OF  COPARTNER  arlslngr  out  of  partnership 
relation  is  based  only  on  principle  of  agrency.^ 
Gibson  vs.  Henley.  131  Cal.  6,  7,  63  Pac.  Rep. 
61. 

As  to  aets  of  avcnts  In  general  and  liability 
of  principal  therefor,  see  ante  {  2330  and  note. 

8.  PARTNER  UNDER  FARMING  CON- 
TRACT in  possession  of  joint  property  has  no 
authority  to  mortgage  copartner's  interest  in 
crop. — ^In  re  Bregard«  84  CaL  822,  826,  24  Pao. 
Rep.  817. 
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ARTICLE  m. 

MUTUAIi   OBLIGATIONS   OF   PARTNlSRa 


t  2435.    Profits  of  indlTidoal  partner. 
§  2436.    In  what  business  partner  may  not  en« 
gage. 


1 2437.  In  what  he  maj  engage. 

1 2438.  Must  account  to  fim  for  proflta. 


§  2436.  PBOFITS  OF  INDIVIDIJAL  PABTNEB.  All  profits  made  by  a  general 
partner,  in  the  course  of  any  business  usually  carried  on  by  the  partnership,  be- 
long to  the  firm.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  As  to  dwty  of  general  pmrtmmr  to  mceovBt  tor 

2.  Partners  act  for  benefit  of  partnership.  aU  proflta  minde  la  covroo  of  adToroo  bvolMOMi, 

1.     APPLIED,     CITBD,     CON STRUBD,     RB-       ^\  ^^'^  *  2"*  *°*  ''^^•-       ^ 
FBRRBD   TO,   etc.   in:    Bremner  tc   Leavltt.  ^  to  dntr  of  »»^«n  <•  ■***»"*  '•'.■'J 

109  Cal.   180.  182,  41  Pac  Rep.  869   (construed      »«»«••«  partaorrtUp  b«slBOM»  see  ante  12412 
and  applied  with  other  sections).  *       note 

As  to  coafldeatlal  relatioaa  botweca  part- 
«era,  see  ante  |  2410  and  note 

Aa  to  duty  of  partaer  to  set  la  tdirbcst  sood 
faith  toward  eopartaeroy  see  ante  1 2411  and 
note 


&  PARTNBR8  HANAGB  ■'  —  —---■•^  -^^m^^-^  h"~i 
collect  Its  dues,  and  pay  its  debts  for  benefit 
of  partnership. — Gleason  ts.  Whlte^  S4  CaL 
258,  2C8. 


§  2436.  IN  WHAT  BUSINESS  PABTNEB  MAT  NOT  ENGAGE.  A  general 
partner,  who  agrees  to  give  his  personal  attention  to  the  business  of  the  partner- 
ship, may  not  engage  in  any  business  which  gives  him  an  interest  adverse  to 
that  of  the  partnership,  or  which  prevents  him  from  giving  to  such  business  all 
the  attention  which  would  be  advantageous  to  it. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 

2.  Adverse  business  to  that  of  partnership. 

3.  Good  faith  should  restrain  from  using  part- 

nership for  individual  benefit. 

4.  Same — Partners  when  entitled  to  profits   of 

adverse  transactions — ^Basis  of  right. 

5.  Same — Partner  compelled  to  account  for  ad- 

verse profits. 
^  Practice — ^Action  for  dissolution,  accounting, 

etc 


1.  APPLIRDt  CTTBDy  CONSTRURD, 
FERRRD  TO»  etc.,  in:  Bremner  va  Leavitt. 
109  Cal.  180.  132.  41  Pac.  Rep.  869  (construed 
and  applied  with  other  sections). 

Aa  to  coafldeatlal  relatioaa  of  partaera,  see 
ante  |  2410  and  note. 

Aa  to  daty  of  partaer  to  exerclao  hlffheat 
sood  faltli  towarda  copartaera,  see  ante  |  2411 
and  note. 

2.  ADVRR8B  RUSIIVBSS  TO  THAT  OF 
PARTXBRSHIP. — General  partner  may  not  en- 
gage In  business  which  gives  him  interest 
adverse  to  that  of  partnership,  or  prevents 
him  from  giving  business  of  partnership  the 
degree  of  attention  which  would  be  advan- 
tageous to  it. — Bremner  va  Leavitt,  109  CaL 
130,  132,  41  Pac.  Rep.  859. 

8.     Good  faith  ahoald  reatrala  from  embark- 


ing funds  or  credit  of  firm  outside  of  their 
legitimate  scope  and  for  partner's  own  indi- 
vidual benefit. — Pomeroy  va  Benton,  67  Mc 
681,  644.    See  Reis  ya  Hellman,  25  Ohio  St.  180. 

4.  If  partaer  la  eatltlcd  to  aharo  of  proflta 
apoa  advcrao  traaaactloaa  it  must  be  either 
upon  ground  that  they  were  undertaken  or 
prosecuted  by  his  copartner  in  violation  of 
good  faith  toward  his  partner,  or  upon  ground 
that  parties  made  an  agreement  independent 
of  written  articles  that  they  should  be  matters 
of  Joint  account. — ^Drew  va  Beard.  107  Masa 
64,  78. 

5.  If  partaer   withdraws   portioa  of   aaaeta 

and  invests  in  new  or  different  enterprise,  he 
may  be  compelled  to  account  to  other  partners 
for  proportionate  share  of  profits. — Brown  va 
Schackelford.  63  Mo.  122.  See  Love  va  Car- 
penter, 80  Ind.  284. 

S.  PRACTICR. — Partaer  eaaaot  aae  aa- 
other  at  law  for  any  breach  of  duties  or  obli- 
gations arising  from  partnership  relations, 
but  must  ask  dissolution  and  accounting,  and. 
if  damages  accrue  from  any  cause  in  such 
proceeding,  they  must  be  adjusted  by  some 
appropriate  method  In  chancery. — Bremner 
va  Leavitt.  109  Cal.  180.  182.  41  Pac  Rep.  859. 
See  Stone  va  Fouse,  8  CaL  292. 


§  2437.    IN  WHAT  HE  MAY  ENGAOE.    A  partner  may  engage  in  any  sepa- 
rate business^  except  as  otherwise  provided  by  the  last  two  sections. 

History:     Enacted  March  21,  1872.  1 
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Applied*  eltedf  eonatraed^  referred  tOf  etc,  iB 
Bremner  vs.  Leavltt,  109  Cal.  180,  182,  41  Pae. 
Rep.  869  (construed  and  applied  with  other 
sections). 

Aa  to  duty  of  ireaeral  partner  not  to  ensairo 


In  business   adverse  to  partnership^   see  ante 
I  2486  and  note  par.  2. 

As  to  obllaratlon  of  ireneral  partner  to  ac- 
count for  profits  of  adverse  business^  see  post 
I  2488  and  note. 


§2438.  MUST  AOOOXTNT  TO  FIBM  FOB  PBOFITS.  A  general  partner 
transacting  business  contrary  to  the  provisions  of  this  article  may  be  required  by 
any  copartner  to  account  to  the  partnership  for  the  profits  of  such  business. 

History:     Enacted  March  21^  1872. 

1.  Applied,  citedy  construed,  referred  to,  etc  2.    Profits     of     adrerso     business. — Partner 

2.  Profits  of  adverse  business,  duty  of  partner  to      violating  obligation  not  to  ensragre  In  business 

account.  which  srives  him  Interest  adverse  to  that  of 

partnership  may  be  called  upon  to  account  to 
partnership  for  profits  of  such  adverse  busi- 
ness.— ^Bremner  vs.  lieavltt,  109  Gal.  180,  182, 
41  Pac.  Rep.  859. 

As  to  liability  of  partner  to  aecoont  for 
profits  of  adTorae  bwslnessy  see  ante  ||  2412, 
2486  and  notes. 


1.     Applied^    eltedy    eonstmod,    referred    to» 

etc.,  in:  Bremner  vs.  Leavltt,  109  Cal.  ISO,  182, 
41  Pac.  Rep.  869  (construed  and  applied  with 
other  sections). 

As  to  accownting  to  partnership  for  all  ro« 
cclpts  and  disbursements  In  partnership  bnsl* 
see  ante  i  2412  and  note. 


ARTICLE  IV. 

LIABILITY   OF   PARTNERa 


S  2442.    Liability  of  partners  to  third  persons. 
i  2443.    Liability  for  each  other's  acts  as  agents. 
§  2444.    Liability  of  one  held  out  as  partner. 


S2445.    No  one  liable 
out  as  such. 


11  partner  milesB  held 


§  2442.    LIABILITY  OF  PABTNEKS  TO  THIRD  PERSONS.     Every  general 
partner  is  liable  to  third  persons  for  all  the  obligations  of  the  partnership,  jointly 

with  his  copartners.  HIetory:     Enacted  March  21, 1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

11.  Liability  of  General  Partners. 

2.  Absence  of  terms  imposing  joint  liability, 

effect  of. 

3.  General  partners  liable  for  all  firm  debts. 

4.  Liability  for  joint  debt  not  affected  by  in- 

fancy. 
6.  Liability  not  affected  by  discharge  in  bank- 
ruptcy. 

6.  Liability  of  mining  partner. 

7.  Members  of  partnership  not  debtors  of  each 

other. 

5.  Partnership,  when  insolvent. 

9.  Partnership  interest  under  lien  of  attachment 
— Besiduum  of  partner's  interest. 

10.  Partnership  property  subject  to  execution  for 

individual  debt  of  partner. 

11.  Partners,  when  liable  individually. 

12.  Partner's  individual  liability  on  partnership 

contract — ^Vendor's  right  to  accept. 

13.  Belation  of  debtor  and  creditor — When  arises, 

14.  Helcase  of  one  partner,  effect  of  as  to  joint 

debt. 
III.    Pleading  and  Practice. 

15.  Action — Effect  of  recovery  by  partner  upon 

individual  suit. 

16.  Judgment — Joint  or  several,  when  entered. 

17.  Same — Effect  of  default. 

18.  Pleading — Counterclaim,    when    set    up    by 

vendor  against  individual  partner. 

19.  Same — Defense  of  statute  of  limitations. 

20.  Same — Defect  of  parties  having  joint  inter- 

ett 


L     IN  OBNERALb 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Northern  Ins.  Co.  vs. 
Potter,  63  CaL  167,  158  (construed  and  ap- 
plied); Harrison  vs.  McCormlck,  69  Cal.  616, 
618,  11  Pac.  Rep.  466  (construed  and  applied); 
Stuart  V8.  Adams,  89  Cal.  867,  870,  26  Pac.  Rep. 
970  (construed  and  applied);  Smith  vs.  Schultz, 
89  Cal.  626,  634,  26  Pac.  Rep.  1087  (construed 
and  applied). 

Aa  to  iletloma  aarslnat  partlea  to  Joint  con- 
tract or  npon  Joint  liability^  see  Code  Civ.  Proc. 
I  882  and  note. 

Aa  to  actlona  at  option  of  plaintiff  airalaat 
peraona  Jointly  liable  npon  obllffatlonay  see 
Code  Civ.  Proc.  {  338  and  note. 

Aa  to  application  by  bank  of  tndlvldnal 
partncra'  dcpoalt  on  flrm  debt|  see  mono- 
erraphlc  note  by  B.  A.  Rich,  23  Lu  R.  A.  111. 

Aa  to  aaalKnmcnt  of  Ucn  for  materiala,  etc., 
fomlahed  by  partnerahip,  see  Code  Civ.  Proc 
1 1183  and  note. 

Aa  to  aaanmptlon  of  flrm  debta  by  Incomlnir 
partner^  see  ante  {  2397  and  note. 

Aa  to  aaanmptlon  by  partnerablp  of  Indi- 
vidual debta  of  partnera,  see  monographic 
note  by  Ernest  Watta,  29  L.  R.  A.  681-694. 

Aa  to  attachment  of  individual  property  of 
one  partner  for  fraud  of  bla  copartner,  see 
monogrraphic  note  by  H.  P.  Farnham,  25  L. 
R.  A.  646. 

Aa  to  defenaea  of  maker  of  'partnerablp 
paper,  see  monogrraphic  note  by  F.  H.  Bowlby, 
46  L.  R.  A.  771. 

Aa    to    execution    by    ereditora,    see    mono- 
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erraphlc  notes  4t  Am.  St.  Rep.  871,  S72;  57  Am. 
St.  Rep.  440,  441. 

Aa  to  tnJiiBetloB  MTi^lnst  cxecntloa  Mile  of 
partnership  propcrt7»  see  monoerraphic  note  by 
Irwin  Taylor,  30  L.  R.  A  98,  105,  106. 

As  to  liability  of  linn  for  fraud  of  ono  part- 
ner,  see  monographic  note  67  Am.  St.  Rep. 
46-49. 

As  to  liability  of  partners  as  makers  or  In- 
dorsers  of  promissory  notes^  see  monosraphio 
note  by  H.  P.  Farnham,  86  Li.  R.  A.  703,  704. 

As  to  liability  of  partnership  for  torts,  see 
monosrraphlc  note  by  P.  H.  Van  Auken,  16  Lb 
R.  A  463-496. 

As  to  liens  claimed  by  partnerships  for 
materlalSy  etc.,  see  Code  Cir.  Proc  1 1188  and 
note. 

As  to  partnership  assignment  for  benefit  of 
ereditorsy  see  monoerraphic  note  by  Robert 
Desty,  2  Lb  R.  A.  328. 

As  to  payment  of  IndlTldnal  debt  with  part- 
nershlp  property,  see  monofirraphic  note  7  Am. 
St.  Rep.  877-380. 

As  to  proceedings  against  Joint  debtors  la 
general,  see  Code  Civ.  Proc.  ||  989,  994  and 
notes. 

As  to  release  of  one  of  two  or  more  Joint 
debtora  not  extlnflrnlshlns  obllffstlon  of  others, 
unless  mere  guarantors,  etc.,  see  ante  1 1648 
and  note. 

As  to  rlirhts  of  creditors,  purchasers,  and 
other  third  parties  In  partnership  real  estate, 
see  monogrraphic  note  by  Ernest  Watts,  28  L. 
R.  A  161-175. 

As  to  rule  that  scTeral  persons  eontraetlns 
toirether  with  same  party  for  one  and  same 
act  shall  be  reirsrded  as  Jointly  and  not  Indi- 
vidually or  separately  liable  In  absence  of 
airreement  to  the  contrary,  see  ante  ||  1480, 
1431  and  notes. 

IL     LIABILITY  OF  GENERAL  PARTNBRa 

a.    abseivce:  of  tbrms  imposing  joint 

LIABILITY — EFFECT  OF. — ^Affreement  con- 
talnlne:  no  provision,  express  or  implied,  that 
each  party  is  liable  to  third  persons  for  all 
obligations  of  partnership  Jointly  with  his  co- 
partners held  to  be  in  form  and  legral  effect  a 
lease,  and  not  contract  creatingr  partnership. — 
Smith  vs.  Schultz,  89  CaL  626,  684,  26  Fac.  Rep. 
1087. 

8.  General  partners  afb  liable  In  solldo  for 
all  Arm  debts. — Gray  vs.  Brunold,  140  Cal.  616, 
620,  74  Pac.  Rep.  808. 

4.  Liability  of  copartner  for  joint  debt  Is 
not  affected  by  infancy  of  one  partner  pleaded 
to  an  action  on  contract  voidable  by  him  for 
that  reason. — ^Harrison  vs.  McCormIck,  122 
Cal.  651,  653,  55  Pac.  Rep.  692. 

5.  LIABILITY  OF  PARTNER  FOR  JOINT 
DEBT  is  not  affected  by  discharge  of  co- 
partner in  bankruptcy. — Harrison  vs.  McCor- 
mIck, 122  Cal.  661,  653,  66  Pac.  Rep.  592. 

«.     LIABILITY    OF    MINING    PARTBIER,    If 

bound  at  all,  is  same  as  that  of  greneral  part- 
ner, and  extent  of  this  liability  is  supported 
by  provisions  of  ||  2514  and  2520  of  this  code. 
— Stuart  vs.  Adams,  89  Cal.  867,  371,  26  Pac 
Rep.  970. 

As  to  lien  of  each  member  of  mining  part- 
nership for  debta  due  creditors  and  for  moneys 


advanced  by  him  for  use  of  partnership,  see 
post  i  2514  and  note. 

As  to  conduct  of  business  of  mlnlns  part- 
nership by  decision  of  members  ownins:  ma- 
jority of  shares  or  Interest,  see  post  1 2520 
and  note. 

7.  MEMBERS  OF  FIRM  ARE  NOT  DEBT- 
ORS   OR    CREDITORS    OF   BACH    OTHER    as 

partners  while  partnership  subsists. — Gleason 
vs.  White,  84  CaL  268,  263. 

8.  Partnership  cannot  be  Insolvent  unless 
each  of  its  members  is  also  insolvent. — Gray 
vs.  Brunold,  140  Cal.  616,  620,  74  Pac  Rep.  303. 
See  In  re  Blair,  99  Fed.  Rep.  76;  Vaccaro  vs. 
Security  Bank,  103  Fed.  Rep.  436. 

As  to  bankmptey  of  partnerahlpy  see  |  S 
(e  and  h)  of  Bankruptcy  Act  of  1899,  3  Stats, 
at  Lb  647,  648,  U.  &  Comp.  Stats.  1901,  p.  8424. 

ft.  A  PARTNERSHIP  INTEREST  UNDER 
LIEN  OF  ATTACHMENT  for  debt  of  partner 
is  residuum  which  shall  remain  after  copart- 
nership debts  are  paid  and  claims  of  copart- 
ners are  satisfied. — Robinson  vs.  Tevis,  38  CaL 
611,  617. 

10.  PARTNERSHIP  PROPERTY  CAN  BB 
SEIZED     AND      SOLD     UNDER     EXECUTION 

agralnst  one  of  Joint  owners  or  partners,  for 
his  individual  or  separate  debt,  and  purchaser 
will  acquire  by  purchase  interest  of  debtor 
partner  in  residuum  of  partnership  property 
after  settlement  of  partnership  debts. — Robin- 
son vs.  Tevis,  88  Cal.  611,  615.  See  Jones  vs. 
Thompson,  12  Cal.  191,  192,  197;  Commercial 
Bank  vs.  Mitchell,  68  CaL  42,  49,  50;  Whelan 
va  Shaln.  116  Cal.  826,  829,  47  Pac.  Rep.  67. 

11.  Partners  do  not  become  liable  Indi- 
vidually until  partnership  makes  default.^ 
Gleason  vs.  White,  34  Cal.  258,  263. 

12.  Partner  may  make  himself  alone  liable 
for  property  bought  for  copartnership  If 
vendor  choose  to  accept  such  individual  lia- 
bility.— Brown  vs.  Fresno  R.  Co.,  101  Cal.  222, 
85  Pac.  Rep.  639. 

18.  RELATION  OF  DEBTOR  AND  CRED- 
ITOR between  survivins:  partner  and  repre- 
sentative of  deceased  partner  arises  ivhen  af- 
fairs of  partnership  are  wound  up,  p.nd  upon 
strikingr  a  balance.—- Gleason  va  'W^iite,  84  CaL 
268,  268. 

14.  Release  of  one  partner  does  not  dls- 
charsre  debt  as  to  another. — ^Northern  Ins.  Co. 
vs.  Potter,  68  Cal.  157,  158.  bee  French  va 
McCarthy,  125  Cal.  608,  612,  68  Pac.  Rep.  164; 
Aigreltingrer  va  Whelan,  138  CaL  110,  118,  66 
Pac  Rep.  126. 

As  to  release  of  ono  of  two  or  more  Joint 
debtorsy  see  ante  i  1648  and  note. 

in.     PLEADING  AND  PRACTICE. 

15.  ACTION — ^Recovery  by  partner  vpon  ln« 
dividual  snlt. — ^Recovery  upon  contract,  as 
well  as  upon  tort.  In  action  brougrht  by  one 
partner  upon  demand  due  partnership  dis- 
chargres  defendant's  liability  as  payment  to 
partner  would  dischargre  such  liability.— Wil- 
liams vs.  Southern  Pac  R.  Co.,  110  CaL  467, 
460.  42  Pac  Rep.  974. 

Id.  JUDGMENT — Joint  or  several,  when 
entered. — Court  is  authorized  in  action  brought 
upon  notes  which  are  several  as  well  as  Joint 
to  enter  a  several   Judgment  agrainst   copart- 


Ttt.X,c]i.U,art.IT.]        LIABILITY  OF  PARTNBR  FOB  OTHKB»S  ACTS.        (1858)        ||  2443, 2444 


ners  In  accordance  with  prayer  of  plaintiff. — 
Bailey  L.  Co.  vs.  Hall,  110  Cal.  490,  493.  42  Pac. 
Rep.  962;  Dobbs  vs.  Purin^ton,  186  Cal.  70,  71, 
68  Pac.  Rep.  828. 

17,  Default  Judgment  asalnat  partner  sued 
In  action  agrainst  partnership  Is  admission 
that  he  is  bound  severally  as  well  as  Jointly 
with  copartners. — Bailey  K  Go.  vs.  Hall,  110 
CaL  490,  498,  42  Pac  Rep.  962. 

18.  PliBADIIfG, — Counterclaim  may  be  set 
up  by  vendor  agrainst  claim  of  Individual  part- 
ner where  vendor  chooses  to  accept  individual 
liability  of  such  partner  for  property  bought 
for  copartnership. — ^Brown  vs.  Fresno  R.  Co., 
101  Cal.  222,  85  Pac  Rep.  689. 


1ft.  Defense  of  statute  of  limitations  which 
by  operation  of  law  produces  personal  dis- 
chargee of  one  or  two  or  more  partners  or 
Joint  debtors  is  not  available  to  copartners 
who  have  not  same  advantagre. — Harrison  vs. 
McCormick,  122  Cal.  651,  653,  65  Pac.  Rep.  592. 

20.     Defect  of  parties   having  Joint  Interest 

with  plaintiff  in  contract  or  other  subject  of 
action  must  be  pleaded. — Dunn  vs.  Tozer.  10 
Cal.  167;  Wendt  vs.  Ross,  88  Cal.  650;  Trenor 
vs.  Central  Pac  R.  Co.,  50  Cal.  222;  Williams 
vs.  Southern  Pac  R.  Co.«  110  CaL  457,  461,  42 
Pac.  Rep.  974. 

As  to  dcmnrrers  for  defect  of  parties  plaln- 
tUl,  see  Code  Civ.  Proc  |  480  subd.  4  and  note. 


§  2443.    LIABILITY  FOE  EACH  OTHER'S  ACTS  AS  AGENTS.    The  liabUity 
of  general  partners  for  each  other's  acts  is  defined  by  the  title  on  agency. 

History:     Enacted  March  21, 1872. 

1.  AppHedy  cited,  construed,  referred  to,  etc. 

2.  Liability  of  general  partners  is  necessary  ele- 

ment of  partnership. 
S.  limitation  of  credit  in  partnership  agreement, 

upon  whom  binding. 
4.  Practice— Liability  for  trespass  committed  by 

partner,  action  upon« 

1.  APPLIED,  CITBD,  COIfSTBUBD,  RB- 
FKRRED  TO,  etc,  In:  Smith  vs.  Schultz,  89 
Cal.  526,  534,  26  Pac  Rep.  1087  (construed  and 
applied);  Lane  vs.  Turner,  114  Cal.  896,  899,  46 
Pac.  Rep.  290  (construed  and  applied);  Gib- 
Son  vs.  Henley.  181  CaL  6,  7.  63  Pac  Rep.  61 
(construed  and  applied). 

As  to  acts  of  partner  md  llabllltr  of  co- 
partners therefor  within  scope  of  actual  or 
ostensible  aothorltTf  see  ante  ||  2330,  2431  and 
notes. 

As  to  acta  of  partner  and  liability  of  co- 
partners therefor  within  oeope  of  actual  or 
ostensible     authority,     see     ante     12330     and 

note. 

As  to  airencr  In  general,  authority  of  agents, 
etc.,  see  ante  I  2304-2326  and  notes. 

As  to  application  of  rules  of  liability  of  part- 
ner for  particular  crimes  and  oflenaes  of  co- 
partner, see  monographic  note  by  F.  H. 
Bowlby,  41  L.  R,  A.  652-661. 

As  to  evidence,  presumption,  and  burden  of 
proof  relating  to  liability  of  partner,  etc.,  see 
monofirraphic  note  by  P.  H.  Bowlby,  41  L.  R. 
A.   672-676. 

As  to  ipeneral  partner  as  asent  for  partner- 
iriilp,  etc.,  see  ante  I  2429  and  note. 

Aa  to  general  partner,  limitation  of  author- 
ity of,  see  ante  I  2430  and  note. 

As  to  ireneral  rules  relating  to  partner's 
liability  for  acts  of  eopartner,  see  mono- 
graphic note  by  F.  H.  Bowlby,  41  U  R.  ▲• 
«50,  651. 


As  to  liability  of  partner  for  libelous  pub- 
lication by  copartner,  see  monosrraphlc  noto 
by  H.  P.  Farnham,  26  L.  R.  A.  731. 

As  to  liability  of  partnership  for  commercial 
paper  executed  by  non-tradlns  partner,  see 
monographic  note  by  Robert  Desty,  11  L.  R. 
A.  233. 

As  to  partner's  liability  for  selling  liquor  to 
minors  through  copartner,  agents,  or  servants, 
see  monographic  note  by  F.  H.  Bowlby,  41  L. 
R.  A.  666-668. 

As  to  partner's  liability  for  selling  Uauor 
ivlthout  license  throuirh  copartner  or  asent  or 
servant,  see  monographic  note  by  F.  H. 
Bowlby,  41  L.  R.  A.  664.  666. 

As  to  partner's  liability  for  violation  of 
Uauor  laws  by  copartner,  see  monographic 
note  by  F.  H.  Bowlby,  41  K  R.  A.  661-676. 

As  to  restrictions  upon  agents,  authority 
and  etrect  of  notice  thereof,  see  ante  1 2318 
and  note. 

As  to  tortious  acts  of  partner,  liability  for, 
etc.,  see  monographic  notes  87  Am.  Dec.  827; 
89  Am.  Dec  416;  86  Am.  Dec  616;  82  Am.  Dec. 
895;  98  Am.  Dec  186. 

a.     lilABILJTT    OF    OBNBRAIi    PARTNERS 

for  each  other's  acts,  is  necessary  element  of 
partnership. — Smith  vs.  Schultz,  89  CaL  526, 
634,  26  Pac.  Rep.  1087. 

3.  LIMITATIOlf  OF  CREDIT  Hf  PART- 
IfERSHIP  AGREEMEIVT  binds  persons  deal- 
ing with  partnership  upon  assignment  of  and 
pursuant  to  such  agreement. — Lane  vs.  Tur- 
ner, 114  Cal.  396,  899,  46  Pac  Rep.  290. 

4.  PRACTICE.^ — ^Whero  trespass  has  been 
eommltted  by  ono  partner  In  conduct  of  firm 
business,  the  offending  partner  may  be  sued 
in  trespass,  or  all  partners  Jointly  on  the  case, 
but  not  in  trespass. — Qlbson  vs.  Henley,  181 
CaL  6,  8,  68  Pac  Rep.  61. 


§  2444.  LIABILITY  OF  ONE  HELD  OUT  AS  PARTNER.  Any  one  permitting 
himself  to  be  represented  as  a  partner,  general  or  special,  is  liable,  as  such,  to  third 
persons  to  whom  such  representation  is  communicated,  and  who,  on  the  faith 
thereof,  give  credit  to  the  partnership. 

History:    Enacted  Marcli  21, 1872. 


112445-2449        (lfi64)  ONB  HESLD   OUT  AS   P  ABTWIBW— I.T  A  HI  T«ITY. 


[DlT.  Ul,  Ft.  IV. 


1«  Applied,  dtady  eonsiruedy  referred  to,  etc 

2.  Constructioxi — Section  founded  upon  equitable 

principle  of  estoppel. 

3.  Ostensible  partnership,  when  not  ereated. 

4.  Same — Partnership  not   held   liable   to  third 

persons,  when. 

5.  Same — Holding  out  necessary  to  charge  with 

liability. 
a.  Same — Dormant  partner,  when  estopped  from 

denying  ownership  of  ostensible  partner. 
7.  Practice — Right  of  set-off. 
S.  Same — Bef  u^  to  give  instruction,  when  not 

error. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Nofslnsrer  vs.  Goldman, 
122  Cal.  609,  618,  614,  66  Pac  Rep.  426  (con- 
strued as  not  applyinsr);  Kahn  vs.  Brilliant 
(Cal.  Dec  30,  1893),  86  Pac.  Rep.  809. 

As  to  estoppel  to  deny  that  one  la  partner, 
see  monographic  note  22  Am.  St.  Rep.  767,  768. 

As  to  holdlas  out  as  partner  and  estoppel 
to  deny  partnership  relation,  see  monofirraphic 
note  by  Irwin  Taylor,  20  Lw  R.  A.  698,  699. 

As  to  ostensible  aireney  la  ircneraly  see  ante 
i  2300  and  note. 

As  to  ostensible  avthorlty  of  affent,  see  ante 
I  2317  and  note. 

9.  C0NSTRUCTI01f.^-Rnle  of  responstbUlty 
and  llabllltT  declared  !n  this  section  is 
founded  upon  equitable  principle  of  estoppel. 
One  who  has  suffered  another  to  erive  credit  or 
incur  liability  upon  strengrth  of  his  represen- 
tations made  or  permitted,  that  he  is  in  fact 
a  partner,  will  not  thereafter  be  allowed  to 
deny  such  representations. — ^Nofsingrer  TS. 
Goldman,  122  Cal.  609,  614,  66  Pac.  Rep.  426. 

S,     OSTENSIBLE       PARTNERSHIP. — ^Where 


representations  are  not  communicated  and 
where  credit  is  not  slven  to  partnership  on 
faith  thereof,  ostensible  partnership  is  not 
created. — Nofsinser  vs.  Goldman,  122  Cal.  609, 
614,  66  Pac  Rep.  426. 

4.  PARTNERSHIP  CANNOT  BE  HELD 
lilABLE  to  third  person  where  representa- 
tions are  not  communicated  and  where  faith 
and  credit  are  not  griven  to  partnership  upon 
basis  of  representations. — Nofslnsrer  vs.  Gold- 
man, 122  Cal.  609,  614,  66  Pac  Rep.  426. 

5.  Unless    there   has    been    holding    out    of 

partnership  relation,  persons  are  not  liable  as 
partners  unless  In  fact  they  are  such. — Nof- 
sinser  vs.  Gtoldman,  122  CaL  609,  614,  66  Pac 
Rep.  425. 

d»  Where  domant  partner  permits  business 
world  to  believe  that  ostensible  partner  .is 
alone  owner  of  business,  he  is  estopped  from 
claiming  to  contrary  asainst  those  who  have 
in  grood  faith  acted  upon  such  appearance. — 
Willey  vs.  Crocker- Woolworth  Nat.  Bank,  141 
Cal.  608,  617,  76  Pac  Rep.  106. 

7.  PRACTICE— Rlsht  of  set-off. — Creditor 
has  riffht  to  set  off  his  debt  affalnst  ostensible 
partner  where  dormant  partner  permits  busi- 
ness world  to  believe  that  ostensible  part- 
ner is  alone  owner  of  business. — Willey  vs. 
Crocker-Wool  worth  Nat.  Bank,  141  CaL  608, 
617,  76  Pac  Rep.  106. 

8.  Refusal    to    sivo    Instmetflon    as    to   any 

one  permitting:  himself  to  be  represented  as 
partner  and  liability  of  such  person,  where 
court,  after  statins  law  very  fully,  read  to 
Jury  li  2444  and  2446  of  Civil  Code  relating:  to 
such  liability,  is  not  error. — Kahn  vs.  Bril- 
liant (CaL  Dec  80,  1898),  86  Pac  Rep.  809,  810. 


§2445.    NO    ONE    LIABLE    AS    PARTNEB     TTNLESS     HELD     OUT     AS 
SUCH.    No  one  is  liable  as  a  partner  who  is  not  sneh  in  fact,  except  as  provided  in 

the  last  section.  History:     Enacted  March  21,  1872. 

Applied,   eltedy    conetraed,   referred   to>    etc..  As  to  liability  of  ireneral  partner  to  tklrd 

in:    Nofsingrer  vs.  Goldman,  122  Cal.  609,  618,  persona^  see  ante  |  2442  and  note. 

614,   66   Pac.   Rep.   426   (construed  and  applied  As    to   partmershlp,    deflnltloa    of^   eontmets 

with  other  sections),  eremting,  etcy  see  ante  |  2896. 


ARTICLE  V. 

TERMINATION    OF   PARTNERSHIP. 


§2449.    Duration  of  partnership. 

§  2450.    Total  dissolution  of  partnership. 

§2451.    Partial  dissolution. 


§  2452.    Partner  entitled  to  dlssoIutioiL 
§  2453.    Notice  of  termination. 
§2454.    Notice  by  change  of  name. 


§  2449.    DTTBATION  OF  PABTNEBSHIP.    If  no  term  is  prescribed  by  agree- 
ment for  its  duration,  a  general  partnership  continues  until  dissolved  by  a  partner 

or  by  operation  of  law. 

History:    Enacted  March  21, 1872. 


As    to    dtsaolotloa    of    soneral    pmrtnenhlpy 

see  post  I  2450  and  note. 

As  to  dIsaolntioB  In  part  of  veaeral  partner* 
■hip,  see  post  |  2461  and  note. 

As  to  dlssolutioa  of  special  partnership,  see 
post  II  2507-2510  and  notes. 

As  to  Judgment  of  dlasolntlony  ^irhon  ireneral 
partner  entitled  to,  see  post  i  2452  and  note. 


As  to  ll«vIdatlOB  -  of  partnership  after  dls* 
■olntiont  see  post  i|  2458-2462  and  notes. 

As  to  mining  partnership  not  diaaolTod  hy 
eonTcrance  of  interest  of  partner^  see  post 
I  2516  and  note. 

As  to  notiee  of  diaseIntioB»  effect  eff  etOi^ 
see  post  I  2453  and  note. 


Tit.  X,  ek.  II»  art,  T.] 


DisflOLunoir  of  partnership. 


(18B6)        i245(^ 


§  2450.    TOTAL  DISSOLUTION  OF  PABTNESSHIP.    A  general  partnership  i» 
dissolved  as  to  all  the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  duration*, 

2.  By  the  expressed  will  of  any  partner,  if  there  is  no  such  agreement; 

3.  By  the  death  of  a  partner ; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest  of  any  partner  in 
the  partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  intercourse  between  the  country  in 
which  one  partner  resides  and  that  in  which  another  resides;  or, 

6.  By  a  judgment  of  dissolution. 

History:    Enacted  Marcli  21^  1872;  amended  by  Code  Commission,  Act  March 

16,  1901,  Stats,  and  Amdts.  1900-1,  p,  415,  held  nnconstitntional,  see  history, 

§  4  anteb 

L    In  General. 

1.  Applied,  cited,  constraed,  referred  to,  etc 

XL    Dissolution   of   General   Partnership — ^How 
Effected. 

2.  Consent  or  will  of  partner,  dissolution  by 

— Severs  all  relations* 

3.  Same — Withdrawal  by  consent  effected  by 

sale  of  interest  to  copartner. 

4.  Same— Consent  or  withdrawal,  when  not 

resulting  in  dissolution. 
5-7.  Death  of  partner,  dissolution  by — Assets, 
etc.,  distinct  character  of. 

8.  Same—Attorneys*  copartnership,  duty  of 

surviving  partner. 

9.  Same — ^Attorney's  earnings  after  dissolu- 

tion, right  as  to. 

10.  Same — ^Attorney's    business,    relation    of 

survivor  as  to. 

11.  Same — Contract    of    employment,    when 

dissolved — ^Death  as  act  of  God. 

12.  Same — Employee's     unexpired     eontraet, 

when  dissolved. 

13.  Same — Employee  continuing  to  serve  after 

death  of  partner,  rights  of — New  em- 
ployment. 

14-16.  Same— Dissolution   of    copartnership    by 
death. 

17,18.  Same— Good-win  may  pass  to  surviving 
partner. 

19, 20.  Possession,  right  of— Upon  death  of  part- 
ner. 

21-23.  Bepresentatives  may  compel  accounting. 
24.  Surviving  partner  to  wind  up  affairs. 

25-28.  Transfer  of  interest  of  partner— Disso- 
lution by. 
29.  Bona  fide  purchaser  of  lands — Standing 
in  partner's  name. 

30, 31.  Same— Consideration,  assumption  of  debts 

as. 

82.  Same — Sale  of  partnership  interest  to  per- 

son not  partner. 

83.  Power    of   partnership   with   respect   to 
,      rights. 

34.  Bemaining  partner,  on  dissolution  takes 

all  rights  of  firm.  ^ 

35.  War  as  grotmd  of  dissolution. 

ni.    Pleading  and  Practice. 

86, 87.  Action  al  law  against  partner— Not  main- 
tainable. 
88.  Pleading— In  proceeding  for  settlement 
of  accounts  on  dissolution. 


89.  Same — Necessary  parties. 

40.  Beceiver — May  be  appointed  by  court. 

L     IN  GENSRAL. 

1.  APPIiEBSD,  OVTBD,  CONSTRinBD, 
FESRREID  TO,  etc*  In:  Louis  vs.  Blfelt,  89  Cal. 
647,  650,  26  Pac.  Rep.  1096  (construed  and  ap- 
plied); Chapman  vs.  Hughes,  104  Gal.  802,  806,. 
87  Pac.  Rep.  1048,  88  Id.  109  (construed  and 
applied). 

Am  to  aflrreeBiMit  of  retlrliiir  partaer  to  re* 
fraln  from  emrrrttm  on  oliiillar  btulneas  in 
limited  tenltorx  hmiam  valid,  see  ante  1 167& 
and  note. 

Ao  to  awthorltT'  of  onrvivins;  partner  to  con- 
tiniio  pooocsalon  of  pr«^ert7y  otCy  after  deatb 
of  copartnery  see  Code  Civ.  Proc.  {1685  and 
note. 

As  to  eontlnnanee  of  partnership  after  death 
of  member*  see  monosrraphlo  note  79  Am.  St. 
Rep.   710-716. 

As  to  compensation  of  partner  for  servlceo 
after  death  of  copartner,  see  ante  |  2418  and 
note. 

As  to  dlsaolntlon  of  partnership  by  death, 
rlshte  of  anrvlvlnif  partner,  etc.,  see  mono- 
firraphic  note  by  Robert  Desty,  7  L.  R.  A  788- 
794;  also  monogrraphlc  note  by  Brnest  Watts,. 
28  L.  R.  A  129-187. 

As  to  dissolution  of  partnership  for  dellnito 
period  described  In  asTcement,  see  mono- 
graphic note  77  Am.  St.  Rep.  819-821. 

As  to  dlsoolntlon  of  partnerships  In  ireneral, 
see  monographic  note  69  Am.  St.  Rep.  410-486; 
also  note  40  Am.  St.  Rep.  671. 

As  to  Inventory  and  appraisement  of  part- 
nership Interests,  see  Code  Civ.  Proc  H  1443» 
1686  and  notea. 

As  to  Jndsment  of  dlasoliitlon,  see  post 
I  8462  and  note. 

As  to  Hen  of  mlnlns  partner  on  partnemhlp 
property  contlnnlng  after  dlsaolntlon  of  part- 
nership, see  post  i  8614  and  note. 

As  to  »^t»*i«g  partnerships,  dleaolatlon  of, 
see  post  I  2616  and  note. 

As  to  partial  dlasolntlon  of  ceneral  partner- 
ship, see  post  i  2461  and  note. 

As  to  all  partnerships  belns  sabject  to  dls- 
solntlon,  see  monosrraphlo  note  77  Am.  St.  Rep. 
819. 

As  to  partnemhlp  after  death,  see  mono- 
graphic note  79  Am.  St.  Rep.  709-716. 

As  to  powers  and  anthorlty  of  partners  after 
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dl— iMtloa   •!   gmnmral    partnembl^y    lee    post 
if  24SB-2462  and  notes. 

As  to  rscelTem  of  partaershipy  ses  mono- 
irraphlc  note  71  Am.  St.  Rep.  876. 

As  to  recetTerships  in  ireaeraly  see  Code  C\t 
Proc  II  664-569  and  notes. 

As  to  sale  of  ipood-wlll  of  boalaess  of  part- 
aeralilpy  see  ante  |1776  and  note. 

As  to  sobroiration  of  partner  airolost  eo- 
partner  upon  paylnir  flrm  debt  after  dtssolv* 
tlom,  see  ante  |  2406  and  note. 

As  to  transfer  of  Interest  la  mlnlnv  partner* 
•hip,  effect  ofy  see  post  |  2516  and  note. 

IL     DISSOLUTION  OP  GENERAL  PARTNBR- 
EHIP— HOW  EFFECTED. 

2.  CONSENT,  OR  IVILL  OF  PARTNER, 
DISSOLUTION  BY.— Dissolution  by  express 
will  of  partner  or  by  consent  severs  copart- 
nership relations  of  each  of  Its  membera— > 
Ross  vs.  Cornell.  46  Cal.  188,  186. 

8.  Partner  withdraws  by  consent  where  bill 
of  sale  of  partnership  Interest  in  property  Is 
executed  to  copartners  secured  by  mortsases 
to  retlrlnfiT  partner  to  secure  payment  of  pur- 
chase price. — Rowe  vs.  Simmons,  118  Cal.  688* 
690,  46  Pac.  Rep.  988. 

4.  Withdrawal  of  partner  from  Arm  will 
not  work  dissolution  of  partnership  where  ar- 
ticles of  partnership  expressly  provide  that  in 
case  of  voluntary  withdrawal  business  shall 
be  continued  by  remalningr  partners. — ^Moore 
vs.  May,  117  Wis.  192,  94  N.  W.  Rep.  45.  See 
Tyrrell  va  Washburn,  88  Masa  (6  Allen)  467, 
476. 

5.  DEATH    OF    PARTNER— DIssolvttoa    by. 

— Assets,  debts,  and  credits  of  partnership 
remain  as  distinct  from  those  of  its  late  mem- 
bers, after  dissolution  by  death  of  partner 
until  affairs  are  wound  up,  as  before  dissolu- 
tion.— Gleason  vs.  White,  34  Cal.  258,  263. 

«.  Rnle  ao  stated  above  applies  where  all 
partners  are  deceased. — Theller  va  Such,  57 
Cal.   447,  461. 

7.  Rlirbt  of  possession  of  partnership  prop- 
erty upon  death  of  all  partners  belongs  to 
oxecutor  of  last  ■urvlvingr  partner  in  pos- 
session to  receive  property  colore  offlcll  and 
who  has  interest  in  residuary  rights  of  his 
estate. — Theller  va  Such,  57  Cal.  447,  460. 

8.  Attorneys    owe    duty    to    clients    and    to 

each  other  to  continue  the  unfinished  business 
of  copartnership  after  dissolution. — Osment  ya 
McElrath,  68  CaL  466,  469.  58  Am.  Rep.  17,  9 
Pac.   Rep.  781. 

9.  Attorney's  earnings  after  dissolntlony 
riarht  as  to. — Survivor  of  professional  partner- 
ship between  attorneys  at  law  Is  entitled  to 
his  own  future  earning,  after  dissolution  by 
death  of  partner,  and  is  not  required  to  make 
allowance  in  settlement  of  partnership  ac- 
counts for  what  may  be  termed  ffood-will  of 
partnership  or  for  profits  of  such  future  busi- 
ness as  may  have  been  eriven  him  by  former 
clients  of  firm. — ^Little  vs.  Caldwell,  101  CaL 
553.  561,  40  Am.  St.  Rep.  89,  86  Pac.  Rep.  107, 
118  Cal.  27,  44  Pac.  Rep.  840. 

10.  Attorneys*  bualnessy  relatloa  of  sar- 
▼Ivor  as  to. — ^Unfinished  business  intrusted  to 
law  firm  and  which  client  permits  survivlne: 
partner   to   complete,   is  viewed   by   court   of 


equity  as  an  asset  of  partnership  where  com- 
pensation foir  such  services  is  entirely  con- 
tlnsrent  upon  final  success  of  lltisratlon.— 
Little  va  Caldwell,  101  Cal.  553,  661,  40  Am. 
St  Rep.  89,  86  Pac  Rep.  107,  112  CaL  87,  44 
Pac.  Rep.  840. 

11.  Contract  of  cmploynMat  between  co- 
partnership and  employee  is  dissolved  where 
dissolution  of  partnership  Itself  results  from 
act  of  God  and  operation  of  law. — Louis  va 
Elfelt,  89  CaL  647,  552,  26  Pac  Rep.  1096. 

12.  Employee's       unexpired      eontraet       for 

year's  services  with  copartnership  Is  dis- 
solved upon  dissolution  of  copartnership  by 
death  of  one  of  partners. — ^Louis  va  Elfelt,  89 
CaL  547,  660,  26  Pac  Rep.  1095. 

18.  Employee  contlnnlas  to  servo  Arm  after 
death  of  partner  is  by  implication  newly  em- 
ployed by  survivinsT  partners  to  assist  in 
settling  affairs  of  extinct  copartnership  and 
in  absence  of  any  special  a^rreement  is  en- 
titled to  such  compensation  only  as  his  ser- 
vices are  reasonably  worth. — Louis  va  Elfelt, 
89  CaL  647,  661,  26  Pac  Rep.  1096. 

14.  DIssoIatlon    of   copartnership    by    death 

of  partner  results  from  act  of  (rod  and  opera- 
tion of  law. — Louis  vs.  Elfelt,  89  CaL  647,  652, 
26  Pac  Rep.  1096. 

15.  It  is  duty  and  risrht  of  surviving  part- 
ner to  settle  affairs  of  p&rtnership. — Noonan 
va  Nunan,  76  CaL  44,  47,  18  Pac  Rep.  98. 

16.  Duty  and  power  to  settle  affairs  of 
partnership  without  delay  devolves  upon  sur- 
vivine:  partner  upon  dissolution  of  copartner- 
ship upon  death  of  partner. — ^Louis  va  Elfelt, 
89  CaL  b^i,  651,  26  Pac.  Rep.  1096. 

As  to  avthority  of  sarvivlnif  partner  to 
settle  afFalro  of  partnership,  see  Code  Civ. 
Proc  1 1585  and  note. 

17*  Oood-wlII  of  partnership  bnsiness  may 
pass  to  survivingr  partner  under  agrreement, 
and  not  form  asset  of  estate. — ^Rankin  va 
Newman,  114  CaL  685,  650,  46  Pac  Rep.  742, 
84  L.  R.  A.  265. 

18.  Only  interest  that  heirs  of  deceased 
partner  can  have  in  partnership  assets  is  net 
interest  of  their  ancestor  after  partnership 
debts  are  paid. — Gray  va  Palmer,  9  Cal.  616, 
687. 

1ft.  POSSESSION,  RIGHT  TO— Upon  death 
of  partner,  surviving  partners  are  entitled  to 
possession  and  management  of  partnership  ef- 
fects.— Gray  vs.  Palmer,  9  Cal.  616,  637. 

As  to  snrvlvtns  partnei's  rl«ht  to  manage 
partnership  afTairsy  see,  generally,  mono- 
graphic note  65  Anu  Dec  296. 

20.  Partners  may  stipulate  In  copartner- 
ship articles  that  purchase  price  for  Interest 
of  deceased  partner  shall  be  fixed  by  inventory 
and  appraisement  to  be  taken  after  death  of 
such  partner. — Rankin  va  Newman,  114  Cal. 
686,  645,  46  Pac  Rep.  742,  84  L.  R.  A.  265. 

SI.  RBPRBSBNTATIVB8  MAT  '  COMPEL 
ACCOUNTING.— Representatives  of  deceased 
partners  have  option  to  compel  executor  of 
last  surviving  partner  tQ  account  as  upon  dis- 
solution at  time  of  death  of  partner,  or  to 
account  for  all  profits.  Including  those  made 
after  death. — ^Theller  va  Such,  67  CaL  447,  460. 

92.     Sorvtvlnir    partner    la    roqnired    to 


Tit.  Xt  ch.  Uy  art.  v.] 


DIISOLUTION— POWBB8  ON. 


(18S7)        i  2461 


It  not  with  heirs,  bat  with  executor  or 
administrator  of  estate  of  deceased  partner. — 
RoberUon  vs.  Burrell.  110  Cal.  568,  674,  42  Pac. 
Rep.  1086.  See  Hear  field  vs.  Bridsres,  76  Fed. 
Rep.  47,  63. 

23.  Survivor  of  partnership  alone  can  close 
tts  affairs.— Frazier  vs.  Murphy,  183  Cal.  91, 
96,  66  Pac  Rep.  326. 

24.  SUKVIYING  PARTNX2R  19  TO  PRO- 
€e:bd  and  TITIND  up  affairs  of  the  part- 
nership, pay  its  debts  out  of  assets,  if  suffi- 
cient, and  divide  residue,  if  any,  amonfir  those 
entitled  to  it  upon  dissolution  by  death  of 
partner. — Gleason  vs.   White,   84   Cal.   258,   263. 

25.  TRANSFER  OF  INTRRESST  OF  PART- 
NER— ^DlssolntioB  by. — ^Afirreement  between 
partners  flxingr  price  at  which  each  partner's 
interest  may  be  purchased  at  death  is  valid. — 
Rankin  vs.  Newman,  114  Cal.  636.  649,  46  Pac 
Rep.  742,  34  Lk  R.  A.  266. 

26.  AMifrnment  of  all  partmerahlp  assets  by 
copartners,  when  valid,  implies  an  entire  sus- 
pension and  winding  up  of  all  copartnership 
affairs. — ^Wells  vs.  Ellis,  68  Cal.  243,  244,  9 
Pac.  Rep.  80.  See  Bartlett  vs.  Meyer-Schmidt 
G.  Co.,  65  Ark.  290,  294,  46  8.  W.  Rep.  1063. 

27.  Comparet  Willlston  vs.  Camp,  9  Mont. 
88,  96,  22  Pac  Rep.  601. 

28.  Assigrnment  by  one  partner  to  another 
partner  of  his  interest  in  partnership  prop- 
erty does  not  dissolve  partnership  as  to  re- 
maining partners. — Chapman  vs.  Hughes,  104 
Cal.  302,  306,  37  Pac.  Rep.  1048,  88  Id.  109. 

28.  BONA  FIDB  PURCHASEUi  OF  LANDS 
STANDING  IN  PARTNER'S  NAMB.r-Pur chas- 
er of  partnership  lands  standing  in  name  of 
one  of  partners  who  acquired  title  for  value 
and  without  notice  of  its  partnership  charac- 
ter, takes  it  against  any  equity  existing  in 
favor  of  surviving  partner  and  holds  property 
free  from  all  trusts  of  which  purchaser  had 
no  notice  at  date  of  purchase. — McNeil  vs. 
First  Congregati-inal  Soc,  66  CaL  106,  110,  4 
Pac  Rep.  1096. 

As  to  purchasers  and  redemptloners  without 
Botlee,  see  note  48  Am.  St.  Rep.  76. 

SO.  Same  —  ConsldcratloB,  assumption  of 
debts  as. — Transfer  of  partnership  Interest  to 
person  not  a  partner,  who,  as  part  considera- 
tion, assumes  debts,  takes  them  cum  onere, 
and  if  the  credits  turn  out  to  be  in  excess  of 
their  supposed  value,  the  purchaser  is  entitled 
to  excess,  and  if  the  debts  are  larger  than  Is 
supposed,  he  must  bear  the  burden. — Olrtistead 
vs.   Dauphiny,   104   Cat   686,   689,  88   Pac.   Rep. 

606. 

81.  Sale  of  partner's  entire  Interest  In  part- 
nership property  dissolves  copartnership. — 
Miller  vs.  Brlgham,  60  Cal.  616,  616.  See  Marx 
vs.  Goodnough,  83  Oreg.  646,  647,  82  Pac  Rep. 

611. 

82.  On  sale  of  partnership  interest  to  per- 
son not  a  partner,  remaining  partner  is  en- 
titled to  possession  of  property  for  purpose  of 
winding  up  affairs  of  dissolved  copartnership. 
— ^Miller  vs.  Brlgham,  60  Cal.  616,  616. 

SS.     POWERS     OF     PARTNERSHIP     WITH 


RESPECT  TO  RIGHTS  created  pending  part- 
nership remain  after  dissolution. — Braun  vs. 
Woollacott.  129  Cal.  107,  111,  61  Pac.  Rep.  801. 
See  Osment  vs.  McElrath,  68  Cal.  466,  471.  68 
Am.  Rep.  17,  9  Pac  Rep.  731. 

84.  REMAINING  PARTNER,  ON  DISSOLU- 
TION,   TAKES    AJLL   RIGHTS    OF    FIRM,    and 

may  exercise  them  in  name  of  firm,  for  all 
purposes  necessary  for  their  enforcement  and 
for  closing  up  Joint  business.  —  Braun  vs. 
Woollacott,  129  Cal.  107,  111,  61  Pac.  Rep.  801. 
See  Molen  vs.  Orr,  44  Ark.  486;  Holmes  vs. 
Shands,  26  Miss.   639. 

85.  UTAH    AS    GROUND    OF    DISSOLUTION. 

^-Where  partners  reside  in  different  sections 
of  the  country  between  which  war  exists, 
their  relation  of  partners  is  dissolved,  and  all 
commercial  intercourse  between  them  becomes 
unlawfuL — ^Hubbard  vs.  Matthews,  54  N.  Y. 
43,  18  Am.  Rep.  662.  See  Mass.  Kershaw  vs. 
Kelsey,  100  Mass.  661,  97  Am.  Dec.  124,  1  Am. 
Rep.  143.  N.  Y.  Woods  vs.  Wilder,  43  N.  Y. 
164,  8  Am.  Rep.  684;  Grlswold  vs.  Waddington. 
16  John.  438.  Fed.  Steamer  William  Bagaley 
vs.  United  States,  72  U.  a  (6  Wall.)  377,  bk. 
18  L.  ed.  688. 

IIL     PLEADING  AND  PRACTICE. 

88.  NO  ACTION  AT  IjAW  CAN  BE  MAIN- 
TAINED BY  ONE  PARTNER  AGAINST  AN- 
OTHER unttl  affairs  of  copartnership  are 
wound  up  and  settled. — Chase  vs.  Steel,  9  Cal. 
64,   66,    67.  . 

87.  Probate  court  has  no  jurisdiction  to 
provide  for  partnership  account  and  decree 
balance  where  partnership  has  been  dissolved 
by  death  of  partner. — ^Theller  vs.  Such,  67  Cal. 
447,  460. 

88.  PLEADING. — ^Wliere,  In  proecedlng  for 
settlement    of  accovats    followliis    dlasolutloB^ 

parties  proceeded  to  trial  upon  answer,  with- 
out objection  to  its  sufficiency  to  raise  cer- 
tain Issues  passed  upon,  objection  will  not  be 
heard  In  appellate  court  for  first  time  that 
finding  is  not  within  the  issues  raised  by 
pleadings. — Illinois  T.  &  S.  Bank  vs.  Pacific 
R.  Co.,  116  Cal.  285.  297,  47  Pac  Rep.  60;  Sprigg 
vs.  Barber,  122  Cal.  673,  677,  679,  66  Pac  Rep. 
419.  See  Leonard  vs.  Shaw,  114  Cal.  69,  71,  45 
Pac.  Rep.  1012;  Illinois  T.  &  8.  Bank  vs.  Pacific 
R.  Co.,  117  CaL  832,  49  Pac.  Rep.  197; 
Beardsley  vs.  Clem,  137  Cal.  328,  70  ^ac  Rep. 
176;  Sather  B.  Co.  vs.  Brlggs,  138  CaL  724, 
726,  72  Pac.  Rep.  863. 

88.  Necessary  parties. — Survivors  of  part- 
ners are  necessary  parties  in  action  Involving 
partnership  liability. — Frazler  vs.  Murphy,  183 
CaL  91,  96,  66  Pac.  Rep.  326. 

48.     RECEIVER — May  be  appotatcd  by  eonrt 

to  effect  sale  of  perishable  property  of  part- 
nership prior  to  dissolution. — Wulff  vs.  Superior 
Court,  110  CaL  816,  218,  42  Pac  Rep.  638.  See 
McLane  vs.  Placerville  ft  S.  V.  R.  Co.,  66  CaL 
606,  629,  680,  6  Pac  Rep.  748;  Marten  vs.  Van 
Schaick,  4  Paige  Ch.  (N.  Y.)  479;  Williams  vs, 
Wilson,  4  Sandf.  Ch.  (N.  Y.)  879,  880. 
See  note  63  Am.  St.  Rep.  80. 


§  2461.    PARTIAL  DISSOLUTION.    A  general  partnership  may  be  dissolved,  ai 
to  himself  only,  by  the  expressed  will  of  any  partner,  notwithstanding  his  agree- 
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ment  for  its  continuance,  subject  however  to  liability  to  his  copartners  for  any 
damage  caused  to  them  thereby,  unless  the  circumstances  are  such  as  entitle  him 
to  a  judgment  of  dissolution. 

History:     Enaeted  March  21»  1872. 

Am    to    eHreumminneem    tmtitUnm    partner    to  As    to    llabUltT'    of    partiier%    copartmera    ia 

Jadsment  of  dlaaolntloBy  aee  post  $  2452  and      #eaoral»  aee  ante  S  2448  and  note, 
note. 

§  2462.    PABTNEB  ENTITLED  TO  DISSOLUTION.    A  general  partner  is  en* 
titled  to  a  judgment  of  dissolution : 

1.  When  he,  or  another  partner,  becomeslegally  incapable  of  contracting; 

2.  When  another  partner  fails  to  perform  his  duties  under  the  agreement  of 
partnership,  or  is  guilty  of  serious  misconduct;  or, 

3.  When  the  business  of  the  partnership  can  be  carried  on  only  at  a  permanent 

loss.  History:     Enaeted  March  21,  1872. 

1.  Dissolution — Jurisdiction  of  court. 
2-3.  Same — ^Accounting  on. 
4.  Grounds  for  dissolution — Fraud  by  part- 
ner. 
6.  Same  —  Disagreements  and  disputes  be- 
tween partners. 

6.  Notice  of  dissolution  to  third  persons. 

7.  Beal  estate  should  be  treated  as  personal 

property. 

8.  Bents  and  profits  accrued  after  entry  of 

decree. 

9.  Beceiver^  when  appointed. 
10,11.  Pleading  and  practice— In  action  to  dis- 
solve. 

12.  Same — Complaint  in  intervention. 

13.  Same — Evidence  of  transaction. 
14;  15.  Degree  of  sale  for  partnership  property* 

As    to    laeapacity    of    person*    to    eontntetf 

see  ante  H  89,  40  and  notes. 

As  to  Intervention  in  action  for  dlssolvttoBy 

see  Code  Civ.  Proc.  I  387  and  note. 

As  to  receivers^  appointment  of  powers,  cte.» 
In  seneraly  see  Code  Civ.  Proc  ii  564-568  and 
notes. 

1.  DlSSOIiUnoif  —  Jurisdiction  of  eovrt« — 
Court  can  take  jurisdiction  of  an  action  for 
dissolution  of  partnership  only  at  instance  of 
partner. — Behlow  vs.  Fischer,  102  Cal.  208, 
216,  86  Pac.  Rep.  509. 

a.  Aeconntinir*  —  Incident  to  Jodsment  of 
dissolntion  there  must  necessarily  be  an  ac- 
counting, and  decree  should  so  provide.— 
Cottle  vs.  Leitch,  85  CaL  484,  440;  Nisbet  vs. 
Nash.  62  Cal.  640,  650. 

S.  Demand  for  an  accovntins  before  svlt 
bronirbt  is  not  necessary  when  actual  fraud  is 
gravamen  of  action.— <;ottle  vs.  Leitch,  85  Cal. 
484,  440. 

4.  GROITITDS  FOR  DISSOLITTIOlf  —  Frnnd 
by  partner. — Partner  is  entitled  to  dissolution 
of  partnership  where  his  copartner  has  de- 
liberately perpetrated  frauds  upon  his  asso- 
ciates by  keeping  and  renderlngr  false  accounts 
in  partnership  business  and  defraudingr  them 
of  their  Just  share  in  profits  of  undertaking. 
— Cottle  vs.  Leitch,   86   Cal.    484,   440. 

5.  DIsasrreementB  and  ,  disputes  between 
partners  becoming  so  violent  and  lasting  as  to 
prevent  any  beneficial  results  from  a  contin- 


uance of  connection,  equity  will  dissolve  part* 
nershlp. — ^Whalen  vs.  Stephens,  92  III.  App. 
235;  B.  c.  193  III.  121,  61  N.  E.  Rep.  921.  See 
Gerard  vs.  Gateau,  84  111.  121,  25  Am.  Rep. 
488;  Sinarer  vs.  Heller,  40  Wis.  644. 

6.  notice:  of  DISSOLVTIOlf  TO  THIRI> 
PBRSONS  dealingr  with  firm  is  the  same,  if 
not  firreater,  in  mining  partnership,  where  one 
partner  conveys  his  interest,  than  in  case 
of  dissolution  of  an  ordinary  partnership. — 
Dellaplazza  vs.  Foley,  112  Cal.  880,  886,  44  Pac 
Rep.  727. 

7.  RBAL  BSTATB  SHOULD  BE  TREATED 
A9  PERSONAL  PROPERTY  and  sold  to  pay 
debts,  if  any,  and  residue  distributed  in  action 
for  dissolution  of  copartnership. — ^Moran.  vs. 
Mclnerney,  129  Cal.  29,  81.  61  Pac.  Rep.  575* 
See  Coward  vs.  Clanton,  79  Cal.  23,  21  Pac.  Rep. 
859;  Bates  vs.  Babcock,  96  Cal.  479,  29  Am.  St. 
Rep.  188,  80  Pac  Rep.  605,  16  Lb  R.  A.  745. 

&  ALL  RENTS  AND  PROFITS  ACCRUED 
AFTER  ENTRY  OF  DECREE  of  dissolution 
and  before  decision  on  appeal  should  be  de- 
termined in  same  manner  and  by  same  rule  as 
rigrhts  of  parties  accruingr  prior  to  entry  of 
decree  of  dissolution. — Clark  vs.  Jones,  60  Cal. 
425,   427. 

9.  RECEIVER — ^When  appointed. — Author- 
ity to  appoint  receiver  of  partnership  prop- 
erty where  partnership  is  dissolved  because  of 
incompetency  of  one  of  partners,  resting  upon 
Its  riffht  to  retain  in  its  possession  the  prop- 
erty of  partnership  until  rlg-hts  of  several 
claimants  thereto  have  been  satisfied. — Isaacs 
vs.  Jones,  121  Cal.  267,  262,  58  Pac  Rep.  793, 
1101. 

IQi.  PLEADING  AND  PRACTICE.— In  acHo» 
to  dissolve  copartnership,  liens  cannot  be  cre- 
ated by  the  court  upon  partnership  property 
or  upon  portion  assigned  to  parties. — Moran 
vs.  Mclnerney,  129  Cal.  29,  32,  61  Pac  Rep.  575. 

IL  Complnint  proceeding  vpon  Ineonslntent 
theories^  first  allegrlnff  copartnership  in  eren- 
eral  terms,  followed  by  alleerations  respecting- 
management  thereof  and  rents  and  profits, 
and  then  adopting  theory  of  tenancy  In  com- 
mon In  real  estate,  and  averring  that  property 
cannot  be  partitioned  or  divided  without  seri- 
ous injury  and  asking  for  account  of  rents  and 
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profits.   Is  demurrable  upon  ^ound  of  uncer- 
tainty.— Bradley   vs.   Harkness,   26   Cal.   69,  76. 

12.  Complaint  In  InterrentloBy  If  properly 
dismissed  in  suit  for  dissolution  of  copartner- 
ship where  Intervener  prays  for  decree  of  re- 
scission and  restoration  to  him  of  stock  which 
he  allesres  he  was  Induced  to  part  with 
throufiTh  fraud,  is  properly  dismissed  where 
Intervener  neither  Joins  plaintiff  In  claim 
which  is  sought  by  the  complaint  nor  de- 
fendant In  resistlnfiT  demands  of  complaint, 
but  where  he  merely  pleads  an  individual 
cause  of  action  in  his  own  rlgrhts  asrainst 
former  partner. — ^Loftus  vs.  Fischer,  Hi  Cal. 
X81,  136,  45  Pac.  Rep.  1068. 

18.     EVIDSNCB:      of     TRANSACriOlf     that 


would  not  be  likely  to  take  place  if  there  had 
not  been  dissolution  of  partnership  by  sale  of 
interest  of  one  partner  to  another  may  be 
considered  on  issue  as  to  whether  or  not 
partnership  was  In  fact  dissolved. — Rowe  vs. 
Simmons,  118  Cal.  688,  691,  45  Pac.  Rep.  983. 

14.  DBCRBS: — Of  sale  of  partnership  prop- 
erty.— Court  may  decree  sale  of  partnership 
property,  Includlns:  all  debts  due  to  firm  upon 
dissolution. — ^Hall  vs.  Lonkey,  67  Cal.  80,  81. 

15.  It  is  not  error  to  decree  dlssolatfon  of 

copartnership,  although  there  Is  no  specific 
prayer  for  it  in  pleadings.  Prayer  for  g;eneral 
relief  is  sufficient  where  circumstances  are 
such  as  to  warrant  dissolution. — Hall  vs.  Lon- 
key, 67  Cal.  80. 


§  2453.  NOTICE  OF  TEBMINATION.  The  liability  of  a  general  partner  for 
the  acts  of  his  copartners  continues,  even  after  a  dissolution  of  the  copartnership, 
in  favor  of  persons  who  have  had  dealings  with  and  given  credit  to  the  partnership 
during  its  existence,  until  they  have  had  personal  notice  of  the  dissolution ;  and  in 
favor  of  other  persons  until  such  dissolution  has  been  advertised  in  a  newspaper 
published  in  every  county  where  the  partnership,  at  the  time  of  its  dissolution,  had 
a  place  of  business,  if  a  newspaper  is  there  published,  to  the  extent  in  either  case 
to  which  such  persons  part  with  value  in  good  faith,  and  in  the  belief  that  such 
partner  is  still  a  member  of  the  firm. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstraed,  referred  to,  ete. 

2.  Construction  of  section. 

3.  Notice  of  dissolntioii  necessary  to  change  lia- 

bility. 

4.  Same — ^Actual    notice    when    inferred    from 

publication. 

5.  Same — Failure  to  give  notice,  effect  of. 

6.  Same — ^Lapse  of  time  between  dealings,  ef- 

fect of. 

7.  Same — Notice  implied  from  circumstances. 

8.  Same — Personal  notice  is  required. 

9.  Same — Severance  of  united  credit — Character 

of  notice. 

10.  Practice — Fvidence. 

11.  Same — Notice  as  to  dissolution  ii  c^uestion 

of  fact. 


1*  APPLIED,  CITBD,  CONSTRUBD,  RB-> 
FBRRED  TO,  etc.,  in:  Dellaplasza  vs.  Foley, 
112  Cal.  880,  382,  38S,  44  Pac.  Rep.  727  (con- 
strued and  applied). 

As  to  liability  of  sencral  partner  for  acts 
of  copartnem,  la  ireneral,  see  ante  |  2448  and 
note. 

As  to  liability  of  partners  ivbere  no  notlco 
of  dissolution  Is  vlven,  see  monosrraphic  note 
40  Am.  St  Rep.  678. 

As  to  notice  of  dlssolntlon,  see  monofirraphio 
notes  84  Am.  Dec.  854;  40  Am.  St.  Rep.  678. 

a.  CONSTRUCTION.  —  This  section  applies 
to  mining:  copartnerships.  —  Dellapiazza  vs. 
Foley,  112  Cal.  880,  888,  44  Pac  Rep.  727. 

8.  NOTICB  OF  DISSOI«UTIOIf  absolutely 
necessary  in  order  to  change  character  of 
partner's  liability. — Johnson  vs.  Totten,  8  Cal. 
843,  847,  68  Am.  Dec.  412.  See  Williams  vs. 
Bowers.  16  Cal.  821,  T6  Am.  Dec.  489;  Delia- 
piazza  vs.  Foley,  118  CaL  880,  884,  44  Pao.  Rep. 
727;   Stoddard  If.  Co.  vs.   Krause,  27   Neb.   88, 


89,  42  N.  W.  Rep.  918;  Gilchrist  vs.  Brando,  68 
Wis.  184,  199,  16  N.  W.  Rep.  817. 

4.  Aetnal  notice  of  dissolution  may  be  In- 
ferred by  publication  of  such  notice  In  a  paper 
taken  by  parties  seeking  to  recover  from  new 
firm  on  crrounds  that  they  had  not  been  noti- 
fied of  dissolution.  —  Treadwell  vs.  Wells.  4 
CaL  260,  263.  See  Hombergrer  vs.  Alexander,. 
11  Utah  863,  877,  40  Pac  Rep.  260;  Gilchrist  vs. 
Brands,  68  Wis.  184.  200.  16  N.  W.  Rep.  817. 

5.  Fallnro    to    vivo    notlco    of    withdrawal 

renders  withdrawing  partner  liable  to  creditor 
rendering  services  upon  faith  of  such  part- 
ner's continuing  connection  with  firm. — Wil- 
liams vs.  Bowers,  16  Cal.  821,  76  Am.  Dec.  489. 

••  Lapso  of  tlmo  between  dcallnsrs  with  old 
firm  and  subsequent  transactions  with  new 
firm  may  be  suificlent  to  put  reasonable  man 
upon  inquiry  that  persons  deallnsr  with  new 
firm  migrht  be  treated  as  new  dealers.— Tread- 
well  vs.  Wells,  4  Cal.  260.  263. 

7.  Ifotlee  may  bo  Implied  from  circum- 
stances.— Johnson  vs.  Totten.  8  Cal.  343.  847,  68 
Am.  Dec.  412.  See  Williams  vs.  Bowers.  16  Cal. 
821,  76  Am.  Dec.  489;  Dellapiazza  vs.  Foley,  112 
Cal.  880.  384,  44  Pac.  Rep.  727;  Gagre  vs.  Rofir- 
ers,  61  Mo.  App.  428,  488. 

8.  Personal  notteo  of  dissolution  Is  re- 
quired.— Johnson  vs.  Totten,  8  Cal.  848,  68 
Am.  Dec  412;  Williams  vs.  Bowers.  16  Cal. 
821,  76  Am.  Dec.  489;  Dellapiazza  vs.  Foley, 
112   Cal.    880,   884.   44   Pac.   Rep.    727. 

ft.  Sovemncc  of  united  credit  should  be 
made  as  notorious  as  was  partnership  union 
Itself.  This  is  copartnership  rule  that  per- 
sons havinr  had  particular  dealinsre  with  firm 
should  nave  particular  notice  of  dissolution 
or  alteration,  but  that  a  ffeneral  notice  by  ad- 
vertisement  or  otherwise  should  be  sufficient 
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for  those  who  know  firm  only  by  general 
reputation. — Vernon  vs.  Manhattan  Co.,  22 
Wend.  (N.  Y.)  183;  Lovejoy  vs.  Spafford.  93 
U.  &  430,  bk.  28  ju  ed.  861. 

10.  practice:  —  Bvldence.  —  A  person  Is 
estopped  from  setting  up  defense  founded 
upon  change  from  copartnership  to  corpora- 
tion where  such  defense  Is  sole  ground  of 
objection  to  claim  and  where  It  appears  that 


dealings  were  had  with  corporation  after  such 
corporation  had  replaced  partnership  and 
that  such  dealings  were  without  any  objec- 
tion whatever  from  plaintiff's  assignor. — Reld 
vs.  F.  W.  Kreling's  Sons  Co..  125  CaL  117,  119, 
57  Pac.  Rep.  778. 

11.     Notlee  as  to   dlasolatlon  of  partnersUy 

U  question  of  fact. — ^Rabe  vs.  Wells,  3  Cal.  148, 
151.    See  Gage  vs.  Rogers,  61  Ma  App.  428.  4.^2. 


§  2454.  NOTICE  BT  OHANOE  OF  NAME.  A  change  of  the  partnership  name, 
which  plainly  indicates  the  withdrawal  of  a  partner,  is  sufiScient  notice  of  the  fact 
of  such  withdrawal  to  all  persons  to  whom  it  is  communicated ;  but  a  change  in  the 
name,  which  does  not  contain  such  an  indication,  is  not  notice  of  the  withdrawal  of 

any  partner.  History:     Enacted  March  21, 1872. 


As  to  chanso  of  yartAerohlp^  see  ante  |  246S 
and  note. 


Am  to  notice  of  chanso  of  partMcmklpy  see 

ante  |  A*kt^  and  note  pars.  t-6. 


ARTICLE  VL 

LIQUIDATION. 


I  2458.    Powers  of  partners  after  dlssolutioiu 
§  2459.    Who  maj  act  in  liquidation. 
I  2460.    Who  may  not  act  in  liqoidatioii. 


S  2461.    Powers  of  partners  in  liqtddatioii. 
S  2462.    What  partner  may  do  in  liquidation. 


§  2458.  POWEBS  OF  PABTNEBS  AFTEB  DISSOLUTION.  After  the  dissolu- 
tion of  a  partnership,  the  powers  and  authority  of  the  partners  are  such  only  as  are 
prescribed  by  this  article. 

History:     Enacted  March  21,  1872. 


APPLIBDy  CITSSD,  CONSTRUBD, 
FE:RRBD  to,  etc,  in:  Louis  vs.  Elfelt,  89  CaL 
647,  661,  28  Pac.  Rep.  1096  (construed  and  ap- 
plied with  other  sections). 

As  to  dissolution  of  partnership,  see  ante 
112449-2454   and  notes. 

As  to  po'frem  of  partner  after  dissolution, 
sencrally,  see  monographic  note  by  H.  P. 
Farnham,  16  U  R.  A.  666-660. 


As  to  powers  of  partner  In  liquidation,  see 

monographic  note  40  AnL  St.   Rep.  671,   672. 

As  to  rlffht  of  anrrlTlnc  partner  to  settle 
nfTalm  of  partnership,  see  ante  1 2460  and 
note. 

As  to  extent  of  poivero  of  sorrlTlns  partner 
on  dissolution  of  copartnership  by  death  of 
copartner  to  retain  employee  of  copartner* 
ship,  see  post  |  2462  and  note  par.  2. 


§2459.    WHO  MAT  AOT  IN  LIQUIDATION.   Any  member  of  a  general  partner- 
ship may  act  in  liquidation  of  its  affairs,  except  as  provided  by  the  next  section* 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmedy  referred  to,  etc. 

2.  Either  partner  authorized  to  act  in  liquidation 

upon  dissolution  by  consent. 
8.  Same — ^Liquidation  may  be  committed  to  part- 
ner bj  consent. 

1.  APPLIED,  CTTKDt  COlfSTRUBD,  RB- 
FESRRED  TO,  etc..  In:  Hawn  vs.  Seventy-six 
L.  &  W.  Co.»  74  CaL  418,  420,  16  Pac  Rep.  196 
(construed  and  applied);  Qulnn  vs.  Quinn,  81 
Gal.  14,  18,  22  Pac.  Rep.  264  (construed  and 
applied);  Louis  vs.  Elfelt,  89  ual.  547,  661,  26 
Pac  Rep.  1096  (construed  and  applied  with 
other   sections). 

As  to  powers  of  surrtTtns  partmer  oa  dls« 
■olotloa  of  eopartaemhlp  by  death  of  eopart- 


aer  to  retala  employoo  of  eopartnarsldp, 

post  i  2462  and  note  pars.  2-6. 

As  to  powers  of  survtvlas  partner  Im  |_ 
•mly  see  ante  |  2150  and  note. 

As  to  p4iwcra  and  avthorttr  of  veacral  part- 
ner la  UqoldatloBy  see  post  11 2461,  2462  and 
notes. 

9.  BITUBH  PARTY  18  AVTHORIZBD  TO 
ACT  IN  LI<iirn>ATI01f  following  dissolution 
of  partnership  by  consent. — Qulnn  vs.  Qulnn, 
81  Cal.  14,  18,  22  Pac.  Rep.  264. 

8.  Uqnldatloa  of  alfalra  of  partaersblp  may 
be  committed  to  one  partner  by  consent — 
Hawn  va  Seventy-slz  U  Jk  W,  Co.*  74  CaL  418. 
420,  16  Pac.  Rep.  196. 


§2460.    WHO  MAT  NOT  AOT  IN  LIQUIDATION.    If  the  liquidation  of  a  part- 
nership is  committed,  hy  consent  of  all  the  partners,  to  one  or  more  of  them,  the 
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others  have  no  right  to  act  therein ;  but  their  acts  are  valid  in  favor  of  persons 
parting  with  value,  in  good  f aith,  upon  credit  thereof. 

History:     Enacted  March  21,  1872. 


APPL.IBD,  GITBDf  COlfSTRUBD, 
FBRRBD  TO,  etc.,  in:  Hawn  va.  Seven ty-aix 
Ia  &  W.  Co.,  74  Cal.  418,  420,  16  Pac.  Rep.  196 
(conatrued  and  applied  with  other  aectlona); 
Loula  va.  Elfelt,  89  Cal.  547,  661,  26  Pac  Rep. 
1095  (conatrued  and  applied  with  other  aeo- 
tlona). 


Aa  to  power  of  either  partner  to  met  In 
ll«nldatloB  where  aflalra  are  not  committed 
to  one  partner  by  conaent,  aee  ante  i  2459  and 
note. 

Aa  to  yowere  of  general  partner  nctlnif  In 
llantdatlon  senerally,  aee  poat  ||  2461, 2462 
and  notea. 


§  2461.  POWEES  OF  PABTNEBS  IN  LIQUIDATION.  A  partner  authorized  to 
act  in  liquidation  may  collect,  compromise,  or  release  any  debts  due  to  the  partner- 
ship, pay  or  compromise  any  claims  against  it,  and  dispose  of  the  partnership  prop- 
erty. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  415,  hold  unconstitutional,  see  history, 
S  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — ^Word    "debt"    compared    with 

word  "claim." 

3.  Partner  acting  in  liquidation — ^Power  of. 

4.  Same — Power  to  settle — Effect  of. 

5.  Same — ^Notice  of  dissolution — ^When  not  neces- 

sary. 

6.  Practice — Action  on  daim  assigned  to  partner. 

7.  Same — Express  promise  to  pay  balance — ^When 

not  necessary. 

8.  Same — Erroneous  instruction. 

1.  APPLIBD,  CITED,  CONSTRUKD,  RB- 
FISXLKED  TO,  etc»  in:  Hawn  va.  Seventy-slz 
Lb  &  W.  Co.,  74  Cal.  418,  420.  16  Pao.  Rep.  196 
(conatrued  and  applied);  Quinn  va.  Qulnn,  81 
Cal.  14,  18,  22  Pac.  Rep.  264  (conatrued  and 
applied);  Beraon  va.  Ewingr,  84  Cal.  89,  94,  28 
Pac  Rep.  1112  (conatrued  and  applied);  Louis 
▼a.  Elfelt,  89  CaL  647.  551,  26  Pac  Rep.  1095 
(construed  and  applied). 

As  to  extent  of  pofrcra  of  siurTlTliiir  partner 
on  dlasolntlon  of  copartneraUp  by  death  of 
copartner  to  retain  employee  of  eopartner- 
ahip,  aee  post  i  2462  and  note  pars.  2-5. 

▲a  to  rlvht  of  avrrlTlnir  partner  to  oontlnve 
In  poaeeaalon  of  partnership  and  to  settle  Its 
business,  etc,  see  Code  Civ.  Proc  1 1685  and 
note. 

2.  CONSTRUCTIOlf.— Word  '*debt,"  aa  used 
In  this  section,  waa  Intended  to  have  applica- 
tion aa  broad  aa  that  of  word  "claim." — ^Ber- 


aon va.  Bwiuff,  84  CaL  86,  64,  28  Pac  Rep. 
1112. 
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may  diapoae  of  partnerahlp  property.^Qulnn 
va.  Quinn,  81  CtA.  14,  18,  22  Pac.  Rep.  264. 

4.  Power  to  settle  fflves  fnll   authority   to 

aurvivingr  partner  to  do  everything  that  may 
be  necessary  to  wind  up  affairs  of  partner- 
ahlp, but  he  can  do  nothing*  which  is  not 
Indispensable  to  this  end. — Berson  vs.  Ewinir, 
84  CaL  89.  94,  28  Pac.  Rep.  1112. 

5.  Notlee    of    dissolution    is    not    necessary 

to  enable  a  partner  to  act  in  liquidation  to 
release  debt  due  partnership. — Hawn  vs.  Sev- 
enty-six Lb  &  W.  Co.,  74  CaL  418,  420,  16  Pac 
Rep.    196. 

«.  PRACTICB. — Action  on  claim  assigned 
to  partner  on  dissolution  should  be  brought 
in  name  of  firm. — ^Braun  vs.  WooUacott,  129 
Cal.  107,  110,  61  Pac.  Rep.  801. 

7.  Express    promise    to    pay    balance    due 

from  partner  la  not  necessary  where  partner- 
ahlp haa  been  dissolved  and  partnership  ac- 
counts fully  settled. — Sears  vs.  Starbird,  78 
CaL  225,  231,  20  Pac.  Rep.  547. 

8.  Brroncons  Instruction.  —  Instruction  to 
effect  that  after  dissolution  one  partner  could 
not  compromise  and  release  debt  due  to  the 
firm  if  other  party  had  notice  of  dissolution  la 
error. — Hawn  vs.  Seventy-six  Lb  4k  W.  Co.,  74 
CaL  418.  419,  16  Pac  Rep.  196. 


§  2462.  WHAT  PABTNEB  MAY  DO  IN  LIQUIDATION.--A  partner  authorized 
to  act  in  liqnidationy  may  indorse,  in  the  name  of  the  firm,  promissory  notes,  or 
other  obligations  held  by  the  partnership,  for  the  purpose  of  collecting  the  same, 
but  he  cannot  create  any  new  obligation  in  its  name,  or  revive  a  debt  against  the 
firm,  by  an  acknowledgment,  when  an  action  thereon  is  barred  under  the  provisions 
of  the  Code  of  Civil  Procedure. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Coda  Amdts. 
1873-4,  p.  252. 

1.  Applied,  cited,  construed,  referred  to,  etc.  4.  Same — Debt  barred  by  statute  of  limitations^ 

2.  Powers  of  partner  in  liquidation— Creation  of  when  not  revived. 

new  obligiation.  6.  Same — Note  barred  bj  the  statute  of  limita- 

8.  Same — Same — Employee  continuing  to  serve.  tions. 
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€.  Same — Old  note  given  bj  Ann  before  dissoln- 
tion,  when  may  be  assumed  by  continuing 
firm. 

7.  Partnership  property  under  assignment^  title 

of,  when  vests  for  benefit  of  creditors. 

8.  Practice — ^Partner    may   maintain    assumpsit, 

when. 

!•  APPLIBDy  ClTlfiDy  COlfSTKUlfill,  RB- 
FESRRBD  TO,  etc.  In:  Louis  vs.  Elfelt,  89 
Cal.  647,  551,  26  Pae.  Rep.  1096  (construed  and 
applied). 

2.  POWERS  OF  PARTNBR  IN  LI^riDA- 
TIOIV— CRBATION    OF    NBW^    OBLIGATION^r^ 

BurvlvlnflT  partners  actlnff  for  partnership  In 
liquidation  have  no  authority  to  retain  em- 
ployee under  unexecuted  contract  of  employ- 
ment entered  Into  between  partnership  before 
fllssolutlon  and  such  employee,  where  services 
i.re  unnecessary  and  unprofitable  to  business 
it  settling:  affairs  of  copartnership. — Louis  vs. 
Clfelt.  89  Cal.  547,  661,  26  Pac.  Rep.  1096. 

S.  Employee  eontlBiiliis  to  serre  after  die* 
«olntlon  of  partnership  for  survlvlnff  partners 
is  by  Implication  newly  employed  by  such 
survlvlncr  partners  to  assist  In  settllnar  affairs 
of  extinct  copartnership,  and  in  absence  of 
special  asrreement  la  entitled  to  such  compen- 
sation only  as  his  services  are  reasonably 
worth. — Louis  vs.  Blfelt,  89  CaL  647»  661,  26 
Pac  Rep.  1096. 


4.     Debt    barred    by    atatnte    of    linltatloi 

cannot  be  revived  by  one  partner  after  disso- 
lution of  partnership. — Sears  vs.  Starblrd,  7S 
Cal.  225,  229,  20  Pac.  Rep.  647. 

S«     Note  barred  by  etatvte  of  UailtatloMa.^ 

Partner  cannot  bind  copartners  upon  note 
erlven  after  dissolution  of  partnership  where 
such  partners  were  not  bound  upon  account 
for  which  note  was  grlven,  because  barred  by 
statute  of  limitations. — Curry  vs.  'White,  61 
Cal.  680,  631,  682.  See  Bank  of  Montreal  vs. 
Paffe,  98  XIL  109,  180. 

6*     Old  note  fflveB  by  flrm  before  dleaolvtloB 

may  be  assumed  by  Individuals  contlnuingr 
firm  under  different  name. — ^Herman  vs.  Paris, 
81  Cal.  626,  626,  22  Pac.  Rep.  971.  See  Bremner 
vs.  Leavltt,  109  Cal.  180,  182,  41  Pac.  Rep.  859. 

7.  All  partnership  property  passes  to  as- 
sigrnees  under  valid  assiernment,  in  whom  title 
to  property  and  ri^ht  of  action  therefor  vests 
for  benefit  of  Creditors. — Wells  vs.  Ellis,  68 
CaL  248,  246,  9  Pac.  Rep.  I). 

8.  PRAOnCB. — ^PartacT  may  malntaia  aa- 
sampslt  affalast  eopartacr  for  contribution 
where  he  pays  partnership  debt  existing  after 
dissolution  of  partnership,  and  this  is  true 
althougrh  he  fives  his  individual  note  for  debt 
due  from  firm. — Sears  vs.  Starbird,  78  Cal.  226, 
281.  20  Pac.  Rep.  647* 


ARTICLE  VIL 

OF    THB    USE    OF    FICTITIOUS   NAMBa 


§  2466.    Fictitious  names,  duties  of  those  using. 
§  2467.     Style  of  foreign  partnership. 
§  2468.    Certificates,  ezecution,  filing,  etc. 
S  2469.    Change  of  membership,  filing  new  cer- 
tificate. 


§  2470.    Begister  of  firms  to  be  kept  by  eountj 

clerk. 
§  2471.    Certified  copies  of  register,  and  proof 

of  publication,  to  be  evidence. 


§  2466.  FICTITIOUS  NAMES,  DUTIES  OF  THOSE  USING.  Except  as  other- 
wise  provided  in  the  next  section,  every  partnership  transacting  business  in  this 
state  under  a  fictitious  name,  or  a  designation  not  showing  the  names  of  the  persons 
interested  as  partners  in  such  business,  must  file  with  the  clerk  of  the  county  in 
which  its  principal  place  of  business  is  situated,  a  certificate,  stating  the  names  in 
full  of  all  the  members  of  such  partnership  and  their  places  of  residence,  and  pub- 
lish the  same  once  a  week  for  four  successive  weeks,  in  a  newspaper  published  in  the 
county,  if  there  be  one,  and  if  there  be  none  in  such  county,  then  in  a  newspaper 
published  in  an  adjoining  county. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  253. 

Zi    In  General. 

1.  Applied^  cited,  construed,  referred  to,  etc 
2-4.  Construction  —  Fictitious     name     within 
meaning  of  code. 
6.  Same — Language  of  statute  does  not  in- 
clude assignee. 

6.  Same — Members     of     partnership,   when 

fuUy  justified. 

7.  Same-— Object  of  section. 
£.  Same — ^Publication    required    under    seo- 

tion. 


IL    Fictitious  Names — Certificate. 

0.  Fictitious  name — ^Firm  name  using  word 
"Bros."  is  not. 
10, 11.  Same — Bight  in  absence  of  fraud  or  pro* 
vision  of  law  to  use  any  name. 

12.  Same— Single  individuals,  etc.,  right  of, 
to  do  business  under  firm  or  fictitiom 
name. 

13.  Same — Use  of  words  "ft  Co.** 

14.  Same — No  disability  imposed  to  make 
contracts,  ete. 


Tlt«  X,  cli.  II«  art.  VII«] 


FICTITIOUS    IVAMBS— DUTIBS. 
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III.    Pleading  and  Praetiee. 

15.  Action — ^Assignee  in  general  maj  main- 

tain. 

16.  Same — Assignee    may    maintain    action 

though  member  of  firm. 

17.  Same — ^Disability    is   of    personal    char- 

acter. 

18.  Same — ^Disability  operates  only  to  abate 

action. 

19.  Same — Same— Another    action    may    be 

commenced^  when. 

20.  Instmction,  when  refusal  of  is  error. 

21.  Nonsoity  when  granted. 

22.  Pleading — ^Averment    as    to    compliance 

with  statute  necessary. 

23.  Same — Complaint    containing    no    state- 

ment of  certificate  filed,  etc — ^Effect  of 
omission. 

24.  Same — Complaint  by  partners — ^When  de- 

murrable. 

25.  Same — Certificate,  failure  to  make^  etc., 

is  matter  of  defense. 

26.  Same — Defense  must  be  specially  pleaded. 
27, 28.  Same — Objection  must  be  raised  by  an- 
swer— TVlien  deemed  waived. 

29.  Same — Objection    must    be    particularly 

stated. 

30.  Same — Objection    cannot   be    raised   for 

first  time  on  appeal. 

31.  Same — ^Where  pleadings  will  support  judg- 

ment for  partners  as  co-plaintiffft--Ob- 
jection  not  ground  for  reversaL 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Fabian  &  Co.  vs.  Cal- 
lahan, 56  Cal.  159,  161  (construed  and  applied); 
McCord  vs.  Seale,  66  Cal.  262,  264  (referred  to); 
By  era  vs.  Bourret,  64  Cal.  73.  74,  28  Pac.  Rep. 
41  (construed  and  applied);  Waterman  vs.  Lip- 
man,  67  Cal.  26,  6  Pac  Rep.  875  (cited  In  con- 
nection with  {{989-994  of  Code  Civ.  Proa); 
Sweeney  vs.  Stanford  (Cal.  April  22,  1886),  6 
Pac.  Rep.  688  (construed  and  applied);  Sweeney 
vs.  Stanford,  67  Cal.  685,  636,  8  Pac.  Rep.  444 
(construed  and  applied);  Wins  Ho  vs.  Baldwin, 
70  Cal.  194,  195,  196.  11  Pac  Rep.  565  (con- 
strued and  applied);  Lee  vs.  Orr,  70  Cal.  898, 
399.  11  Pac  Rep.  745  (construed  and  applied); 
Phillips  vs.  Goldtree,  74  Cal.  151,  166,  13  Pac 
Rep.  813,  16  Id.  451  (construed  and  applied); 
Ooldtree  vs.  Swlnford,  74  Cal.  586,  588,  16  Pac 
Rep.  498  (construed  and  applied);  Harris  vs. 
Frank,  81  Cal.  280,  288,  22  Pac  Rep.  856  (re- 
ferred to);  Shain  vs.  Forbes,  82  Cal.  577,  684, 
tZ  Pac  Rep.  198  (referring  to  construction  In 
McCord  vs.  Seale.  56  Cal.  262);  Pendleton  vs. 
Cllne,  86  Cal.  142,  148,  24  Pac  Rep.  659  (con- 
strued and  applied);  Carlock  vs.  Cafirnaccl,  88 
Cal.  600,  601,  26  Pac  Rep.  597  (construed  and 
applied);  McLean  vs.  Crow.  88  Cal.  644.  647,  26 
Pac.  Rep.  596  (construed  and  applied);  In  re 
Dennery,  89  Cal.  101,  106,  26  Pac  Rep.  639  (con- 
strued and  applied);  Meads,  S.  &  Co.  vs.  Lasar, 
92  Cal.  221.  226,  28  Pac  Rep.  935  (construed 
and  applied);  Davis  vs.  Lezinsky,  93  Cal.  126, 
28  Pac  Rep.  811  (referred  to);  Cook  vs.  Fow- 
ler, 101  Cal.  89.  90,  86  Pac.  Rep.  481  (construed 
and  applied);  Gray  vs.  Wells.  118  Cal.  11,  17, 
60  Pac.  Rep.  23  (construed  and  applied); 
Quan  Wye  vs.  Chin  Lin  Hee,  128  Cal.  185,  186, 
€6    Pac    Rep.    783    (construed    and    applied); 


North  vs.  Moore,  186  C:al.  621,  622,  628,  67  Pac. 
Rep.  1087  (construed  and  applied). 

As  to  constmetloa  of  tlals  section  la  refer- 
ence to  special  proccedlnipSi  see  post  {2468  and 
note  par.  2. 

As  to  effect  of  this  section  In  action  to 
anend  Jvdarmcnty  see  Code  Civ.  Proc  {{ 989, 
994  and  notes. 

2.  CONSTRUCTION.  —  Complaint  showing 
that  plaintiffs,  F.  M.  Carlock  and  H.  D.  Robb, 
were  copartners  doinsr  business  under  Arm 
name  of  "Carlock  &  Robb"  does  not  show 
"fictitious  name"  nor  is  such  "a  desismation 
not  showing  the  names  of  the  persons  inter- 
ested as  partners"  within  meaning  of  code — 
C!arlock  vs.  Ci^smaccl,  88  Cal.  600.  601,  26  Pac. 
Rep.  697.  See  Pendleton  vs.  Cllne,  85  CaL  142, 
84  Pac  Rep.  659. 

&     Phrase  ''a  llctltlovs  name''  and  phrase  "a 


designation  not  showing  the  names  of  the 
persons  interested"  are  not  used  in  opposition 
or  contrast,  but  latter  phrase  is  supplementary 
to  former. — ^Pendleton  vs.  Cllne.  86  CaL  142, 
146,  24  Pac  Rep.  669. 

4.  Firm  aamo  showlnir  snmamcs  of  part- 
ners is  "a  desifirnation  showing  the  names 
of  the  persons  interested  as  partners." — Pen- 
dleton va  Cllne,  86  Cal.  142,  144,  24  Pac  Rep. 
669;  McLean  vs.  Crow,  88  Cal.  644,  647,  26  Pac 
Rep.  696. 

5.  Lansvaso  of  statnto  does  not  Indndo  as- 
slgneo  of  partnership  under  disability.— 
Cheney  vs.  Newberry.  67  C^L  126,  7  Pac  Rep. 
444;  Wing  Ho  vs.  Baldwin,  70  CaL  194,  196, 
11  Pac.  Rep.  666. 

9,    Members  of  sveh  partnership  may  be  as 

fully  Identified  and  desiemated  by  certificate 
which  states  their  names  with  Initials  as  they 
would  be  if  names  were  written  therein  at 
length. — Meads,  S.  A  Co.  vs.  Lasar,  92  Ca.1,  221, 

226,  28  Pac  Rep.  936. 

7.  Object  of  section  Is  that  public  notice  be 
given  and  public  record  made  of  individual  mem- 
bers of  partnerships  doing  business  under  ficti- 
tious names,  or  designation  not  showing  names 
of  parties  interested  in  such  business,  with  such 
definiteness  and  particularity  that  those  deal- 
ing with  them  may  at  all  times  know  who  are 
the  individuals  with  whom  they  are  dealing 
or  to  whom  they  are  giving  credit  or  becom- 
ing bound. — ^Meads,  S.  &  Co.  vs.  Lasar,  92  CaL 
221,  226,  28  Pac  Rep.  936. 

&  One  publication  In  each  of  four  suc- 
cessive weeks  satisfies  requirements  of  sec- 
tion.— Meads,  S.   A  Co.  vs.  Lasar,  92  Ci^al.   221. 

227,  28  Pac  Rep.  986. 

IL     FICTITIOUS  NAMES— CERTIFICATE. 

9.  FICTITIOUS  NABIB. — Firm  name  ''Ab- 
rams  Bros.^  Is  not  designation  showing  names 
of  persons  Interested  as  partners. — North  vs. 
Moore,  186  Cal.  621,  628,  67  Pac  Rep.  1087. 

10.  In  the  absence  of  fraud  and  as  between 
himself  and  those  with  whom  he  deals,  a  per- 
son may  do  business  and  execute  contracts  un- 
der any  name  he  chooses  to  assume. — Shaln 
vs.  Du  Jardin  (Cal.  Dec.  10,  1894),  88  Pac.  Rep. 
629,  680.  See  People  vs.  Leong  Quong.  60  CaL 
107. 

11.  In  absence  of  any  provisions  of  law  an 
Individual    may    conduct    business    under    any 
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deslsmatlon  h«  sees  fit — WlUay  ts.  Crocker- 
Woolworth  Nat  Bank,  141  CaL  608,  614,  76  Fao. 
Rep.  106. 

12.  Slnifle  Indl-Hdiialfl  or  aasocliitloiia  of  In- 
dividuals may  do  business  under  firm  name 
entirely  distinct  from  name  or  names  of  per- 
son or  persons  composlnsr  such  firm. — Shaln  vs. 
Du  Jardln  (CaL  Dec.  10,  1894),  88  Pac.  Rep. 
629,  680. 

1&  Use  of  words  "A  Co." — ^There  Is  no 
necessary  presumption  that  when  words  "& 
Co."  are  used  after  dealer's  name  he  has  part- 
ner or  partners  or  that  such  title  includes 
more  than  one  person. — Wllley  vs.  Crocker- 
Woolworth  Nat.  Bank,  141  CaL  608,  614,  76 
Pac.  Rep.  106.  See  Brennan  vs.  Pardrldsre,  67 
'  Mich.  449,  468,  86  N.  W.  Rep.  86. 

14.  IVo  disability  Is  Imposed  by  provisions 
of  this  section  to  make  contracts  or  to  have 
transaction. — Phillips  vs.  Ooldtree,  74  CaL  161, 
164,  18  Pac  Rep.  818,  16  Id.  461. 

nL     PLBJ-«J5INO  AND  PRACTICE. 

15.  ACTIOlf. — ^Aaslsrnco  tn  general  of  part- 
ners doingr  business  under  flctitlous  name  may 
maintain  action  irrespective  of  whether  or  not  • 
partnership  has  filed  or  published  certificate. 
— Gray  vs.  Wells,  118  CaL  11,  17,  18.  60  Pac. 
Rep.  28.  See  Cheney  vs.  Newberry,  67  CaL  126, 
7  Pac.  Rep.  446;  Wlngr  Ho  vs.  Baldwin,  70  CaL 
194,  11  Pac.  Rep.  665;  Quan  Wye  vs.  Chin  Lin 
Hee,  128  CaL  186.  186,  66  Pac.  Rep.  788. 

16.  Asslsmee  may  maintain  action  even 
thougrh  member  of  firm. — Oray  vs.  Wells,  118 
CaL  11,  18,  60  Pac.  Rep.  28. 

17.  Disability  is  of  personal  character  and 

does  not  extend  to  assignee  of  persons  doing: 
business  under  fictitious  name  from  maintain- 
Ingr  action. — Wing:  Ho  vs.  Baldwin,  70  CaL  194, 
196,  11  Pac  Rep.  666. 

18.  Disability  operates  only  to  abate  action 

as  applied  to  partnership. — Byers  vs.  Bourret, 
64  CaL  73,  28  Pac  Rep.  61;  Sweeney  vs.  Stan- 
ford, 67  CaL  685,  686,  8  Pac  Rep.  444;  Wing* 
Ho  vs.  Baldwin,  70  CaL  194,  196,  11  Pac.  565. 

10.  Same — ^And  another  action  may  be  com- 
menced after  compliance  with  provisions  of 
statute. — Sweeney  vs.  Stanford,  67  CaL  636, 
636,  8  Pac.  Rep.  444.  See  Byers  vs.  Bourvet, 
64  CaL  78.  28  Pac.  Rep.  61. 

20.  INSTRUCTION,  WHEN  RBFUSAL  OF 
IS  ERROR, — ^Upon  Issue  as  to  filing  of  certifi- 
cate of  partnership,  there  being  no  evidence 
that  plaintiff  had  caused  certificate  to  be  pub- 
lished, it  Is  error  to  refuse  to  grlve  instruction 
that  plaintiff  cannot  recover,  where  provisions 
of  section  had  not  been  complied  with. — 
Sweeney  vs.  Stanford  (CaL  April  22,  1885),  6 
Pac.  Rep.  688. 

21.  NONSUIT       SHOULD       BE       GRANTED 

where  plaintiff  fails  to  comply  with  statute  in 
regard  to  filing  certificate  of  partnership 
where  objection  is  made  in  proper  case. — 
Sweeney  vs.  Stanford,  67  CaL  635,  686,  8  Pac. 
Rep.  444. 


22.     PLEADING. — Averment    as    to    compli- 
ance   with    condition    imposed    by    statute    is 
necessary. — Sweeney  vs.  Stanford,  67  CaL  635. 
686,  8  Pac  Rep.  444.    See  Ftibian  va.  Callahan^ 
56  CaL  169,  161. 

28.     Complaint    eontainlnff   no    statement-  of 

certificate  filed,  etc.,  does  not  fail  to  state  facts 
sufficient  to  constitute  a  cause  of  action 
merely  because  of  such  omission. — Phillips  va 
Goldtree,  74  CaL  161,  164,  18  Pac  Rep.  818,  15 
Id.  461. 

24r    Complaint    by    partners    Is    demvrmble 

under  designation  not  showing  names  of  per- 
sons Interested  as  partners,  where  it  fails  to 
allege  compliance  with  conditions  imposed  by 
statute  as  prerequisite  to  maintenance  of 
action. — Sweeney  va  Stanford,  67  CkL  685,  636. 
8  Pac  Rep.  444. 

25.  Certiflcatcy  fidlvre  to  make,  etc.— Fail- 
ure to  mako,  flle^  and  publish  certificate 
is  matter  of  defense  to  be  set  up  by  de- 
fendants— ^Phillips  vs.  Goldtree,  74  CaL  151,  13 
Pac  Rep.  818,  16  Id.  461;  Carlock  va  Cagnacci, 
88  CaL  600,  26  Pac  Rep.  697;  Cook  va  Fowler, 
101  CaL  89,  90,  86  Pac.  Rep.  481. 

26.  Defense      must      h^     specially      pleaded 

where  there  is  no  averment  in  complaint  in 
relation  to  filing  of  certificate. — Phillips  vs. 
Goldtree,  74  CaL  161.  166,  13  Pac  Rep.  318.  16 
Id.  451. 

27.  Objection  mnst  be  raised  by  answer. 

Carlock  vs.  Cagnaccl.  88  CaL  600,  601,  26  Pac 
Rep.  597;  Southern  Pac.  Co.  va  Purcell,  77  CaL 
69,  72,  18  Pac.  Rep.  886. 

28.  Objection   for   failure   to   lUe   certiflcate 

is  objection  to  legal  capacity  of  plaintiffs  to 
sue,  and  may  be  taken  by  demurrer  where 
ground  appears  on  face  of  complaint,  or  by 
answer  if  such  ground  does  not  appear;  other- 
wise objection  is  waived. — Phillips  vs.  Gold- 
tree.  74  CaL  151,  164,  155,  13  Pac  Rep.  313.  15 
Id.  461;  Quan  Wye  va  Chin  Lin  Hee,  123  CaL 
185,  186,  65  Pac.  Rep.  783.  See  Mora  vs.  Le 
Roy,  58  CaL  8;  Swamp  &  O.  Dist.  vs.  Feck,  60 
CaL  403;  Sweeney  va  Stanford,  67  CaL  635,  636.. 
8  Pac  Rep.  444;  Carlock  vs.  Cagnaccl,  88  CaL 
600,  26  Pac.  Rep.  697;  Cook  vs.  Fowler,  101 
CaL  89,  90.  86  Pac  Rep.  481. 

29.  Objection  to  certiflcate  of  partnership 
must  not  only  be  material  matter  affecting 
substantial  rights  of  parties,  but  this  point 
must  be  particularly  stated. — Fabian  vs.  Cal- 
lahan, 66  CaL  159,  161. 

20.  Objection  to  filing  certiflcate  cannot  be 
raised  for  first  time  on  appeal. — Phillips  vs. 
Goldtree.  74  CaL  161,  166.  18  Pac  Rep.  818.  16 
Id.  451. 

81.  THiere  pleadings  will  support  Judg- 
ment recovered  by  plaintiffs  in  their  capacity 
of  co-plaintiffs  (not  as  partners),  objection 
will  not  be  considered,  and  omission  to  find 
upon  such  objection  is  not  ground  for  re- 
versaL»Lee  vs.  Orr,  70  CaL  398.  399.  11  Pac 
Rep.  746. 


§  2467.  STYLE  OF  FOREIGN  PARTNERSHIP.  A  commercial  or  banking  part- 
nership,  established  and  transacting  business  in  a  place  without  the  United  States, 
may,  without  filing  the  certificate  or  making  the  publication  prescribed  in  the  last 
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section,  use  in  this  state  the  partnership  naine  used  by  it  there,  although  it  be  fieti-^ 
tious,  or  do  not  show  the  names  of  the  persons  interested  as  partners  in  such  busi- 
ness. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874^  Code  Amdts. 
1873-4,  p.  253. 

Applied,   cited*    constmcd,   referred   to»    etc,  Aettoa*  by  and  asaiiuit. — ^Pleadlns  1%  as  to. 

In:    Sweeney  vb.  Stanford,  67  Cal.  685,  636,  8  aee  Sweeney  vs.  Stanford,  supra. 

Pac.    Rep.    444     (construed    and    applied    with  As  to  nonanit  for  failure  to  lllo  certUlcate» 

fl  2466,  2468).  see  ante  I  2466  and  note  par.  21. 

§2468.  CEBTIFIOATES,  EXECUTION,  FILINO,  ETC.  The  certificate  filed 
with  the  clerk,  as  provided  in  section  twenty-four  hundred  and  sixty-six,  must  be 
signed  by  the  partners,  and  acknowledged  before  some  officer  authorized  to  take 
the  acknowledgment  of  conveyances  of  real  property.  Where  the  partnership  is 
hereafter  formed,  the  certificate  must  be  filed,  and  the  publication  designated  in 
that  section  must  be  made  within  one  month  after  the  formation  of  the  partner- 
ship, or  within  one  month  from  the  time  designated  in  the  agreement  of  its  mem- 
bers for  the  commencement  of  the  partnership;  where  the  partnership  has  been 
heretofore  formed,  the  certificate  must  be  filed,  and  the  publication  made  within 
six  months  after  the  passage  of  this  act.  Persons  doing  business  as  partners  con- 
trary to  the  provisions  of  this  article,  shall  not  maintain  any  action  upon  or  on 
account  of  any  contracts  made  or  transactions  had  in  their  partnership  name,  in 
any  court  of  this  state,  until  they  have  first  filed  the  certificate  and  made  the  pub- 
lication herein  required. 

Hlatory:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  253-4;  amended  hj  Code  Commission  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  416,  held  unconstitutional,  sea  history,  S  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Provisions  do  not  include  spe- 

cial proceedings. 
8.  Same — Provisions  of  section  not  applicable  to 
torts. 

4.  Acknowledgment  of  certificate — "No  particu- 

lar form  required. 

5.  Same — Agent    acting   under   general   power 

may  acluiowledge. 

6.  Failure  to  file  and  publish  certificate — Effect 

of  as  to  assignments. 

7.  Practice — Construction,  as  to  maintaining  ac- 

tion. 

8.  Same — When  action  cannot  be  maintained. 

9.  Same — Objection  to  filing,  in  nature  of  plea 

and  abatement — ^Not  bar  to  another  action. 

10.  Same — ^Action  for  conversion  unaffected  by 

section. 

11.  Same — Legal  incapacity  to  maintain  action 

is  only  penalty. 

1.  APPLIKD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Fabian  A  Co.  vs.  Calla- 
han, 66  Cal.  159,  161,  162  (construed  and  ap- 
plied); McCord  vs.  Seale,  56  Cal.  262,  264  (re- 
ferred to);  Halph  vs.  Lock  wood,  61  Cal.  166, 
156  (construed  and  applied);  Byers  vs.  Bour- 
ret,  64  Cal.  73,  74,  28  Pac.  Rep.  61  (construed 
and  applied);  Waterman  vs.  Lipman,  67  Cal. 
26,  6  Pac.  Rep.  876  (cited  In  connection  with 
61989  to  994  of  Code  Civ.  Proc):  Cheney  vs. 
Newberry  A  Co.,  67  Cal.  126,  7  Pac.  Rep.  445 
(construed  and  applied);  Sweeney  vs.  Stanford 
<C!al.  April  22,  1886),  6  Paa  Rep.  688  (con- 
fltrued  and  applied);  Sweeney  vs.  Stanford,  67 


Cal.  636,  636,  8  Pac  Rep.  444  (construed  and 
applied);  Lee  vs.  Orr,  70  Cal.  898,  899,  11  Pac. 
Rep.  746  (construed  and  applied);  Phillips  vs. 
Goldtree,  74  Cal.  151,  154,  13  Pac  Rep.  313,  15 
Id.  451  (construed  and  applied);  Ooldtree  vs. 
Swlnford,  74  Cal.  686,  688.  16  Pac  Rep.  493 
(construed  and  applied);  Southern  Pac  R.  Co. 
vs.  Purcell.  77  Cal.  69,  72.  18  Pac.  Rep.  886 
(referred  to  as  analogous  to  similar  provision 
made  with  reference  to  corporations  In  |  299 
Civ.  Code);  Harris  vs.  Frank,  81  Cal.  280,  283, 
22  Pac.  Rep.  856  (referred  to);  In  re  Dennery. 
89  Cal.  101,  106,  26  Pac.  Rep.  689  (construed 
and  applied);  Davis  vs.  Lezlnsky,  98  Cal.  126. 
28  Pac.  Rep.  811  (referred  to);  Cook  vs. 
Fowler.  101  Cal.  89,  90,  85  Pac  Rep.  431  (con- 
strued and  applied);  California  Sav.  A  L.  Soc 
vs.  Harris,  111  Cal.  188,  188.  48  Pac.  Rep.  626 
(referred  to  in  construing  analogrous  (299  of 
Civil  Code  requiring:  corporations  to  file  copy 
of  articles  of  incorporation,  etc.);  Gray  vs. 
Wells,  118  Cal.  11.  17,  60  Pac.  Rep.  23  (con- 
strued and  applied);  Quan  Wye  vs.  Chin  Lin 
Hee,  128  Cal.  186,  186,  66  Pac  Rep.  783  (con- 
strued and  applied);  North  vs.  Moore,  135  Cal. 
621,  628,  67  Pac  Rep.  1037  (construed  and  ap- 
plied). 

As  to  eifeet  of  this  section  In  action  to 
■mend  Jndsmenty  see  Code  Civ.  Proc  85  989,  994 
and  notes. 

As  to  failure  to  file  certlilcato  and  eifeet 
thereof  In  abatlnir  action,  see  ante  f  2466  and 
note  par.  21. 

As  to  fallnre  to  flle  eertUlcate  belns  matter 
of  defenae  and  wairor  thereof  ifrhea  not 
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elallT  ■•!  «9  Ml  ««f«uM»  •••  anU  %U$$  and 

nota. 

Aa  to  wbcn  eomt  abavld  tnstniet  Jury  tbat 
plalBtM  eaanot  rMOT«r  until  prortoloaa  of 
pnblUhlas  eertlflcata  ar«  eompllcd  wltb,  upmi 
iMQe  ndaed  br  pleadlao*  >ee  anta  f  2466  and 
note. 

2.  coif  STRUOTION.  —  The  provisions  of 
5S  2466  and  2468  do  not  by  express  terms  In- 
clude special  proceedings,  and  courts  will  not 
by  Intendment  enlarsre  Inhibition  for  purpose 
of  defeating  remedy  to  which  party  otherwise 
would  be  entitled. — ^In  re  Dennery,  89  Cal.  101, 
106,  26  Pac.  Rep.  689.  See  Ralph  va  Lockwood, 
61  Cal.  165;  In  re  Close,  106  Cal.  674,  679,  89 
Pac.  Rep.  1067;  Modesto  Bank  vs.  Owens,  121 
Cal.  228,  226.  68  Pac  Rep.  662. 

8.  Provisions  of  section  do  not  apply  to 
torts* — Ralph  vs.  Lockwood,  61  Cal.  156,  166. 

4.  ACKNO^iriiEDGMSSNT  OF  CBRTIFI- 
CATB. — ^No  particular  form  of  acknowledgT- 
ment  to  certificate  of  partnership  Is  required. 
— Fabian  vs.  Callahan,  66  Cal.  169,  162. 

5.  Ajrent  actinir  under  power  to  execute 
and  acknowledere  all  Instruments,  etc.,  may 
slsrn  and  acknowledsre  certlflcata — Goldtree  va 
Swlnford,  74  Cal.  686,  589,  16  Pac.  Rep.  498. 

6.  FAILURB  TO  FILS  AND  PUBLISH  CBR- 
TIFICATB  does  not  preclude  partners  doing: 
business  under  fictitious  nome  from  asslcrnlnfir 
valid  claim  held  by  them  as  partners. — Cheney 


va.  Newberry  A  Co.,  67  Cal.  116,  117,  7 
Rep.  446;  Quan  Wye  va  Chin  Lin  Hee,  128  CaL 
186,  186,  66  Pac  Rep.  788. 

7.  PRACnCK — Constmctlon  as  to  nudn- 
talniaff  action. — Commencement  of  an  action 
is  part  of  maintaining  action  within  meaning 
of  this  section. — ^Byers  va  Bourret,  64  CaL  78, 
74,  88  Pac  Rep.  61. 

&  Action,  wben  not  maintainable. — Partner- 
ship firm  dolnsr  business  under  firm  name 
which  does  not  designate  names  of  persons 
Interested  as  partners  cannot  maintain  action 
until  certificate  provided  in  this  section  is 
filed  where  objection  is  urged. — North  va, 
Moore,  136  Cal.  621,  628,  67  Pac  Rep.  1037. 

0.  Abntementy  plea  In. — Objection  to  filing 
certificate  is  In  nature  of  plea  and  abatement, 
and  Is  not  bar  to  another  action  if  plaintiff 
commences  It  after  full  publication. — ^Byers  vs. 
Bourret,  64  Cal.  78,  74,  28  Pac  Rep.  61; 
Sweeney  va  Stanford,  67  Cal.  636,  8  Pac  Rep. 
444. 

10.  Action  for  eonverston  of  personal  prop* 
erty  is  unaffected  by  provisions  of  this  sec- 
tion.— ^Ealph  va  Lockwood,  61  Cal.  155,  166. 

11.  Only  penalty  attacbed  by  code  to  fall-> 
ore  to  file  certlflcato  Is  legal  incapacity  to 
maintain  action  upon  any  contract  made  or 
transactions  had  in  partnership  name. — ^Phil- 
lips vs.  Qoldtr^e,  74  CaL  161,  164,  18  Pac.  Rep. 
818,  16  Id.  451. 


§2469.    OHANOE    OF    MEMBEBSHIP,   FILINO  NEW  CERTIFIOATE.     Od 

every  change  in  the  members  of  a  partnership  transacting  business  in  this  state 
under  a  fictitious  name,  or  a  designation  which  does  not  show  the  names  of  the 
persons  interested  as  partners  in  its  business,  except  in  the  cases  mentioned  in 
section  twenty-four  hundrsd  and  sixty-seven,  a  new  certificate  must  be  filed  with 
the  county  clerk,  and  a  new  publication  made  as  required  by  this  article  on  the  for- 
mation of  such  partnership. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Axndta. 
1873-4,  p.  254. 

1.  Api>lied,  cited,  constmed,  referred  to,  etc 

2.  Practice — Certified   copy  of   certificate,  when 

competent  evidence. 

1,  APFLIBDy  CITBDt  CONSTRUBD,  RB- 
FBRRED  TO,  etc.  In:  Mortimer  va  Marder,  98 
Cal.  172,  178,  88  Pac  Rep.  814  (construed  and 
applied). 

1.  pRACnCB. — Certified  copy  of  certificate 
of  partnership  Is  competent  evidence  as  tend- 


ing to  show  that  defendants  were  members  of 
firm  doingr  business  under  fictitious  name, 
there  being:  nothlngr  to  show  that  new  certifi- 
cate had  been  filed. — ^Mortimer  va  Marder,  98 
Cal.  178,  178,  28  Pac  Rep.  814. 

As  to  certificate  deslvaatiaip  names  of  per- 
sons Interested  tn  partnership  tranaaetlav 
business  vadev  fletltlona  aame»  see  ante  |  846$ 
and  note. 


§  2470.  REOISTEB  OF  FIRMS  TO  BE  KEPT  BY  COUNTY  OLERE.  Every 
county  clerk  must  keep  a  register  of  the  names  of  firms  and  persons  mentioned  in 
the  certificates  filed  with  him,  pursuant  to  this  article,  entering  in  alphabetical  or- 
der the  name  of  every  such  partnership,  and  of  each  partner  therein. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874^  Code  Amdts. 
1873-4,  p.  254. 


APPLIED,  CITKD,  CONSTRUBD*  RES- 
FBRRED  TO,  etc.  In:  Mortimer  vs.  Marder, 
93  Cal.  172,  178,  28  Pac  Rep.  814  (construed 
and  applied). 

Aa  to  eertlflcate  deslvaatliiff  names  of  per- 
sons    Iniereetcd     In     partnership     transacting 


business  vnder  flctltlons  name,  see  ante  (2468 
and  note. 

As  to   certlfled  copy  sf  certificate   provided 
for    In    ante    ( 2460    belnir   competent    evidence 

In  actions  by  and  against  firm,  see  last  named 
section  and  note. 
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§  2471.  OEBTIFIED  COPIES  07  BEOISTER,  AND  PROOT  OT  FDBLXOA^ 
TION9  TO  BE  EVIDENGE.  Copies  of  the  entries  of  a  coiinty  olerk,  as  htrdn 
directed,  when  certified  hy  him,  and  affidavits  of  publication,  as  herein  directed, 
made  hy  the  printer,  publisher,  or  chief  clerk  of  a  newspaper,  are  presumptiye  eyi- 
dence  of  the  facts  therein  stated. 

History:    Enacted  March  21,  1872. 


Applied,  dtedf  eonstmcdy  referred  to,  etc. 
In:  Mortimer  vs.  Marder,  98  Cal.  172.  178,  28 
Pae.  Rep.  814  (construed  and  applied). 

Am  to  certUleate  dcelSMattns  aamea  of 


■oBe  Interested  fai  partnership  tranaaetlmip 
business  under  ftetltlons  namef  see  ante  |2466 
and  note* 


CHAPTER  nL 

SPECIAL   PARTNERSHIP. 

Article  I.  Fonnation  of  Partnership,  66  2477-2485. 

II.  Powers,  Bights,  and  Duties  of  the  Partners,  |6  2489-2499. 

III.  liabiU^  of  Partners,  6§  2500-2503. 

lY.  Alteration  and  Dissolution  of  the  Partnership,  f  f  2507-2510. 

ARTICLE  L 

FORMATION    OF    PARTNERSHIP* 


6  2477.    Formation  of  special  partnership. 
§2478.    Of  what  to  consist. 
§2479.    Certified  statement. 
§2480.    Acknowledged     and     reeorded.      Fklse 
statement. 


§  2481.  Affidavit  as  to  sums  eontributed. 

§  2482.  No  partnership  until  compUancab 

§  2483.  Certificate  to  be  published. 

§2484.  Affidavit  of  publication  filed. 

§  2485.  Renewal  of  special  partnership. 


§  2477.  FORMATION  OF  SPECIAL  PARTNERSHIP.  A  special  partnership 
may  be  formed  by  two  or  more  persons,  in  the  manner  and  with  the  effect  pre- 
scribed in  this  chapter,  for  the  transaction  of  any  business  except  banking  or  in- 
surance. History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  ete. 
2,  3.  Construction — Statute — ^How  construed. 

4.  Object  of  statute. 

5.  Provisions  of,  when  invoked. 

6.  Same — Discrimination  in  application. 

7.  Limited  partnership — Exists  only  by  stat- 

ute. 

8.  Same — Effect  of  use  of  word  "company.** 

1.  APPIillSD,  CITKD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  in:  Hawn  vs.  Seventy- six 
L..  &  W.  Co.,  74  Cal.  418.  419,  16  Pac.  Rep.  196 
(construed  and  applied);  Prince  vs.  Lamb.  128 
Cal.  120,  128,  60  Pac  Rep.  689  (construed  and 
applied  with  other  sections). 

Am  to  formatlOB  of  special  partmemhlp,  see 
monogrraphic  notes  by  Robert  Desty,  8  L.  R. 
A.  48;  8  U  R.  A.  712. 

Aa  to  meaalnff  of  term  limited  partnership,'' 
see  19  Am.  &  Engr.  Encyc.  of  L.  (2d  ed.)  836. 

Aa  to  what  eoiuitltiitee  a  special  partmershlPv 
see  post  §  2478  note. 

1.  STATUTS  CONSTRUBD  In  spirit  In 
which  it  was  framed. — ^Levy  vs.  Lock,  47  How. 
Pr.   (N.  T.)   894.  89B. 

8.  Passed  for  protectlom  of  special  partner, 
if  he  conforms  to  it,  but  it  is  no  part  of  Its 
policy  to  prevent  him  from  acting:  as  greneral 
partner  if  he  Is  willing:  to  assume  llabllltlea. 
— Hoffgr  vs.  Bills,  8  How.  Pr.  (N.  Y.)  478,  474. 


4.  OBJBCT  OF  STATUTIB  Is  tO  compel  those 
who  claim  benefit  of  Its  exemptions  to  grlve 
public  notice  of  terms  of  partnership,  so  that 
all  who  deal  with  it  may  know  extent  of  credit 
and  liability  which  it  assumes. — Levy  vs.  Look, 
47  How.  Pr.  (N.  Y.)  894,  895. 

B.  PROVISIONS  OF  STATITTB  RIGIDLY  IN- 
VOKED and  applied  In  behalf  of  one  suffering 
by  violation.  —  Levy  vs.  Lock,  47  How.  Pr. 
(N.  Y.)   894,  895. 

6.  DISCRIMINATION  IN  APPLICATION  OF 
PROVISIONS  OF  STATUTB  exercised  in  their 
application  to  one  seeking:  to  obtain  undue  ad- 
van  tafi:e. — Levy  vs.  Lock,  47  How.  Pr.  (N.  Y.) 
894,   896. 

7.  LIMITBD  PARTNERSHIPS  CAN  EXIST 
ALONB  BY  VlRTtno  of  statute,  and  unless 
same  fully  complied  with  they  do  not  legally 
exist,  and  parties  become  greneral  partners. — 
Ussery  vs.  Crusman  (Tenn.  Ch.  Feb.  11,  1898), 
47  S.  W.  Rep.  667.  See  Jenningrs'  Appeal,  2 
Mon.  (Pa.)  184,  16  Atl.  Rep.  19,  2  L.  R.  A.  43; 
Van  Horn  vs.  Corcoran,  127  Pa.  St  255,  18  Atl. 
Rep.  16,  4  L.  R.  A.  886. 

8.  VSB  OF  ^WORD  "COMPANY^  in  firm  name 
held  to  violate  state  statute  and  render  spe- 
cial partner  liable. — ^Andrews  vs.  Schott*  16  Pa. 
St   47. 
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lIMT.UlfJ^AV. 


§  2478.    OF  WHAT  TO  CONSIST.    A  special  partnership  may  eonsist  of  one  or 
more  persons  called  general  partners,  and  one  or  more  persons  called  special 

partners.  History:     Enacted  March  21,  1872. 

1.  Applied,  eited,  constroed,  referred  to,  ote. 

2.  Definition — ^Limited  partnerehip. 
8-9.  When  not  shown. 


1.  AFPIilBD,  CITBD,  CONSTRUBD,  RB- 
FKRRKD  TO,  etc..  In:  Prince  vs.  Lamb,  128 
CaL  120,  128,  60  Pac.  Rep.  689  (construed  and 
applied  with  other  sections). 

a.     DBFINmON.  —  Limited     partnership     Is 

•ne  in  which  one  or  more  of  the  partners  are 
«o  In  the  usual  way  In  respect  to  power,  prop- 
erty, and  oblisration,  and  one  or  more  of  them 
have  placed  a  certain  sum  in  the  business 
and  may  lose  that,  but  are  not  liable  further. 
—Taylor  vs.  Webster,  29  N.  J.  U  (10  Vr.)  102, 
104. 


8.  NOT  SHOWN* — ^Asreemcnt  that  son  of 
■pedal  partner  shovid  keep  books  and  have 
supervision  at  salary,  general  partner  not  to 
sigrn  any  checks  or  negrotiable  Instruments 
without  his  knowledsre  and  approval,  renders 
partnership  greneral,  and  not  special,  and 
makes  special  partner  liable  for  debts.— Rich- 
ardson vs.  Hosts*  88  Fa.  St.  168,  166. 

4.  By  advance  of  money  to  partnership 
upon  percentage  without  share  of  profits  or 
other  interest  In  business.  —  Richardson  vs. 
Carlton,  109  Iowa  616,  80  N.  W.  Rep.  582,  534. 

5.  By  arrangement  to  fvmlak  money  as  a 

"grub-stake"  to  prospect  for  gold  and  to  give 


party  furnishing  money  undivided  half  interest 
in  mines  located,  where  there  is  no  specific 
agreement  for  partnership,  although  formation 
of  one  in  future  was  evidently  contemplated. — 
Prince  vs.  Lamb,  128  Cal.  120,  124,  127,  60  Pac. 
Rep.  689. 

6.  Not  constituted  under  facts. — Prince  va. 
lamb,  128  CaL  120,  128,  60  Pac.  Rep.  689. 

7.  Not  shown  under  facts. — ^Hawn  vs.  Sev- 
enty-six L.  4b  W.  Co.,  74  CaL  418,  419,  16  Pac 
Rep.  196. 

8.  Where  eontrlbntlon  la  partly  In  cash  and 
partly  In  sooda,  credits,  or  assets  of  another 
firm,  taken  at  valuation;  nor  will  government 
bonds  or  any  other  class  of  commercial  secur- 
ities, no  matter  how  valuable  or  how  easily 
convertible  into  money,  be  accepted  as  a  sub- 
stitute for  actual  cash  payments  required  by 
statute. — ^Line weaver  vs.  Slagle,  64  Md.  466, 
488,  64  Am.  Rep.  776,  2  AtL  Rep.  698,  696. 

8.  Where  special  partner  eontrlbntes  a  spe- 
cial saat  in  cash  and  "entire  inventory  on 
hand  of  the  effects  and  property  belonging  to 
him,  lately  owned  and  used"  by  him  with 
another  of  a  supposed  value,  certificate  stating 
amount  paid  in  cash  and  about  a  given  amount 
in  effects  and  property,  *'ezact  amount  of 
which  is  yet  to  be  ascertained." — ^In  re  Mer- 
rill, 2  Blatchf.  a  a  221,  17  Fed.  Cas.  82. 


§2479.    CERTIFIED  STATEBIENT.    Persons   desirous   of   forming   a  special 
partnership  must  severally  sign  a  certificate,  stating: 

1.  The  name  under  which  the  partnership  is  to  be  conducted ; 

2.  The  general  nature  of  the  business  intended  to  be  transacted ; 

3.  The  names  of  all  the  partners,  and  their  residences,  specifying  which  are  gen- 
eral and  which  are  special  partners ; 

4.  The  amount  of  capital  which  each  special  partner  has  contributed  to  the  com- 
mon stock; 

5.  The  periods  at  which  such  partnership  will  begin  and  end. 

History:     Enacted  March  21,  1872. 


1.  Compliance  with  statutes — Bale  as  to. 

2.  Same — Precedent  conditions. 

1.     statutes   relating  to   limited   partnership 

must  be  strictly  complied  with. — HoUiday  vs. 
Union  B.  &  P.  Co.,  8  Colo.  842,  844.  See  111. 
Henkel  vs.  Heyman,  91  111.  96,  101  (substan- 
dally  complied  with).  Mauu  Pierce  vs.  Bry- 
ant, 87  Mass.  (6  Allen)  91;  Haggerty  vs.  Foster, 
103  Mass.  17.  N.  Y.  Haviland  vs.  Chace,  39 
Barb.  283;  Argall  vs.  Smith,  8  Den.  435;  Levy 
vs.  Lock,  47  How.  Pr.  894,  896;  Van  Ingen  vs. 
Whitman,  62  N.  T.  513;  Durant  vs.  Abendroth, 
69  N.  Y.  148,  25  Am.  Rep.  168.    Pa.   Richardson 


vs.   Hogg,   28  Pa.   St   168;  Vandike  vs.   Ross- 
kam,  67  Pa.  St.  830,  888. 

As  to  effect  of  non-compUanee  wttk  statute 
reanlrements,  see  19  Am.  A  Eng.  Encyc  of  I* 
(2d  ed.)    389. 

2.  Statute  creating  new  rights,  exemptions, 
and  annuities,  dependent  upon  compliance  with 
precedent  conditions,  such  conditions  must  be 
substantially  and  even  strictly  complied  with. 
— ^Argall  vs.  Smith,  8  Den.  (N.  Y.)  486,  436. 

As  to  conditions  precedent,  see  ante  SS  707, 
1486. 


§2480.  ACKNOWLEDGED  AND  RECOBDED.  FALSE  STATEMENT.  Cer- 
tificates under  the  last  section  must  be  acknowledged  by  all  the  partners,  before 
some  officer  authorized  to  take  acknowledgment  of  deeds,  one  to  be  filed  in  the 
clerk's  office,  and  the  other  recorded  in  the  office  of  the  recorder  of  the  county  in 
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which  the  principal  place  of  business  of  the  partnership  is  situated,  in  a  book  to 
be  kept  for  that  purpose,  open  to  public  inspection;  and  if  the  partnership  has 
places  of  business  situated  in  different  counties,  a  copy  of  the  certificate,  certified 
by  the  recorder  in  whose  office  it  is  recorded,  must  be  filed  in  the'  clerk's  office, 
and  recorded  in  like  manner  in  the  office  of  the  recorder  in  every  such  county. 
If  any  false  statement  is  made  in  any  such  certificate,  all  the  persons  interested  in 
the  partnership  are  liable,  as  general  partners,  for  all  the  engagements  thereof. 

History:     Enacted  March  21,  1872. 


1,2.  False     etatements     in     eertiilcate  —  What 

amonntB  to. 
3-6.  Compliance  with  statute — ^What  amonnta  to 

— Check,  United  States  bonds,  etc 
7.  Becording  of  eertifieate^Effect  of  failure 

to  record. 

1.  CE»iTIFICATB  STATING  PATMENT  OF 
CASH  by  special  partner,  when  such  partner 
contributed  stock,  contains  false  statement, 
and  Is  fraudulent — ^Pierce  vs.  Bryant,  87  Mass. 
(6  Allen)  91.  92.  See  MwHk  Hagrgrerty  vs. 
Foster,  108  Mass.  17,  80.  N.  T.  MasTlnn  va. 
Lawrence,  18  Jones  St  8.  285,  288;  Van  Ingren 
vs.  Whitman,  62  N.  Y.  613,  618.  Pa.  Andrews 
vs.  Schott,  10  Pa.  St.  47;  Richardson  vs.  Hoffsr, 
38  Pa.  St  168,  166.  Fed.  In  re  Merrill,  18 
Blatchf.  a  C.  221,  17  Fed.  Cas.  82. 

2.  When  in  fact  he  had  eriven  stock  which 
was  not  paid  for  twelve  months,  contains  false 
statement  and  renders  him  liable  as  sreneral 
partner. — Van  Ingren  vs.  Whitman,  62  N.  Y. 
618,  619;  Durant  vs.  Abendroth,  69  N.  Y.  148, 
164,  26  Am.  Rep.  168;  Magrinn  vs.  Lawrence,  IS 
Jones  &  &  (N.  Y.)  286,  236.  See  Madison  Co. 
Bank  vs.  Qould.  5  Hill  (N.  Y.)  809;  Richardson 
vs.  Hoffgr,  88  Pa.  St  168,  166. 


&     CHBCK  GIVBUV  BY  SPBOIAL  PARTNER 

for  funds  contributed  does  not  comply  with 
statute  and  renders  him  liable  as  greneral 
partner.— Duraat  vs.  Abendroth,  97  N.  Y.  188. 

Aa  to  wbat  la  not  eamh  under  special  part- 
■enihlpy  see  monogrraphio  note  26  Am.  Rep. 
161,  162. 

Aa  to  eheck  met  belnff  payment  under  stat- 
utory requirements,  see  monographic  note  64 
Am.  Rep.  781,  788. 

4.  DBP08IT8  OF  UlfinED  8TATB9 
BONDS  payable  to  bearer  not  compliance 
with  requirements  of  the  statute. — ^Hagrgrerty 
vs.  Foster,  103  Maaa.  17,  20. 

5.  TRBSASURY  NOTES  not  cash. — Foquet 
va.  Hoadley,  8  Conn.  684,  686. 

C  UNCBRTIFIED  CHBCK  not  compliance 
With  statute. — ^Magrinn  vs.  Lawrence,  18  Jonea 
St  &  (N.  Y.J  236,  238. 

7.  RE2CORDING  OF  THS  CBRTIFIOATE2. — 
Failure  of  elerk  to  file  or  record  certifi- 
cate doea  not  render  parties  liable  aa  general 
partnera — ^Manhattan  Co.  vs.  Laimbeer,  108 
N.  Y.  678,  602,  16  N.  B.  Rep.  712. 

Aa  to  mliitalce  tn  notice  of  amount^  see 
monognraphic  note  86  Am.  Rep.  162. 


§  2481.  AFFIDAVIT  AS  TO  SUBIS  CONTRIBUTED.  An  affidavit  of  each  of 
the  partners,  stating  that  the  sums  specified  in  the  certificate  of  the  partnership 
as  having  been  contributed  by  each  of  the  special  partners,  have  been  actnaUy 
and  in  good  faith  paid,  in  the  lawful  money  of  the  United  States,  must  Be  filed 
in  the  same  office  with  the  original  certificate. 

History:     Enacted  March  21,  1872. 


1.  Affidayit — ^Prospeetiye  evidence  of  fonnation. 

2.  Same— -When  explainable. 
6.  Same — ^When  sufficient. 

4.  General  partner — ^When  gnilty  of  perjnry  in 

affidavit. 

5.  Statutes  requiring  affidavit — When  complied 

idth. 

6.  Same— Effect  of  non-complianee  with. 

!•     AFFIDAVIT   FROSPBCTTVB    1BV1DBNCB 

of  formation  of  partnership  until  evidence  fal* 
eifyinff  it  produced. — Van  In^en  vs.  Whitman, 
62  N.   Y.   518.   619. 

2.  Referrlngr  to  certificate  explainable  by 
statements  in  certificate. — Johnson  vs.  Mc- 
Donald, 2  Abb.  Pr.  (N.  T.)  290,  294. 

8.  Statins  that  special  partner  had  actu- 
ally "paid  in"  sufficient  as  oomplyingr  with 
statute  requiring  certificate  to  show  that  he 
had  "vid  in  cash." — Johnson  ▼■.  McDonald, 
2  Abb.  Pr.   (N.  Y.)   290,  294. 


4.  GSSlfBRAI*  FARTNBR  OUIIiTY  OF 
PBlItJURY  in  affidavit  stating  that  special 
partner  "had  contributed  and  actually  paid 
in  .  •  .  sums  specified  in  ths  within  certificate," 
where  certificate  referred  to  certified  that  spe- 
cial partner  had  contributed  to  the  common 
stock  and  actually  paid  in  same  in  cash 
where  money  has  not  been  paid  in  cash. — 
Johnson  vs.  McDonald,  2  Abb.  Pr.  (N.  Y.)  290. 
294. 

8.  THB  STATVTB  REaunUlfO  OBVnSRAI^ 
PARTNBR  to  make  affidavit  to  be  filed  with 
certificate  that  special  partner  had  actually 
paid  cash  is  not  compiled  with  where 
capital  consists  of  stock. — Richardson  vs. 
HogrcTt  88  Pa.  St.  168,  166. 

6.  PARTNBR  HOT  PUTTHrO  IW  FULIi 
AMOUNT  Of  cash  Stated  in  certificate  becomes 
general  partner. — ^Ussery  va  Crusman  (Tenn.' 
Ch.  Feb.  11,  1898),  47  a  W.  Rep.  667. 


f§  1482-2485        <l8r0)        PUBLICATION     OF    CBBTIFICATB— RBHrBWAIj. 
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§2482.  NO  PABTNEB8HIP  UNTIL  COMPLIANCE.  No  special  partnership 
is  formed  until  the  provisions  of  the  last  five  sections  are  complied  with* 

History:  Enacted  March  21, 1872. 

§  2483.  CERTIFICATE  TO  BE  PUBLISHED.  The  certificate  mentioned  in  this 
article,  or  a  statement  of  its  substance,  must  be  published  in  a  newspaper  printed 
in  the  county  where  the  original  certificate  is  filed,  and  if  no  newspaper  is  there 
printed,  then  in  a  newspaper  in  the  state  nearest  thereto.  Such  publication  must 
be  made  once  a  week  for  four  successive  weeks,  beginning  within  one  week  from 
the  time  of  filing  the  certificate.  In  case  such  publication  is  not  so  made,  the 
partnership  must  be  deemed  general. 

History:  Enacted  March  21, 1872. 


1-8.  Mistake — In  name,  amount^  date  of  part- 
nership—Effect of. 
4, 5.  Same — In  one  paper  in  which  published. 
6.  Same — Question  as  to,  how  considered. 

1.    mistake:  nf  namb  of  obtb  of  fart- 

NSRS,  BM  "Arsale"  Instead  of  "Arsrall."  satia- 
fles  words  and  spirit  of  the  act  where  Christ- 
Ian  names  are  correct  and  mistake  Is  mere 
printer's  error  in  mistakinir  Anal  "1"  In  manu- 
script for  "e/*— Bowen  va.  Arsrall,  14  Wend. 
<N.  Y.)   «i»6,  602. 

2.  AS  TO  SUM  COllTRlBUTEa),  statlnff  It 
at  largrer  sum  than  actually  advanced,  renders 
partners  liable  as  general  partners,  even 
thouerh  other  requirements  of  statute  are  fully 
complied  with  and  matter  was  merely  mistake. 
—Smith  vs.  Arcrall.  6  HIH  (N.  Y.)  479.  4S2; 
Arerall  vs.  Smith.  S  Den.  (N.  Y.)  435. 

8.  Statins  partnemhlp  eomuenced  la  wronar 
month    may    be    substantial    compliance    with 


statute  where  there  Is  no  reason  to  suppose 
that  the  error  was  Intentional  or  desisrned  or 
had  any  influence  upon  contract  entered  into. 
— ^Madison  Co.  Bank  vs.  Qould,  6  Hill  (N.  Y.) 
109,   811. 

4.  CBRTIFICATB    IHCORBSCTIjY    FRUIT- 

BD  in  one  newspaper,  in  which  it  was  at- 
tempted to  be  published,  by  reason  of  errone- 
ous statement  of  amount  contributed  by 
special  partner,  renders  partnership  reneraL 
— Ar^all  vs.  Smith.  S  Denio  (N.  Y.)  4S5. 
4S6. 

5.  B«val  te  woslaston  of  publication  alto- 
gether, and  renders  partnership  seneraL — Ar- 
gali  vs.  Smith.  2  Den.  (N.  Y.)  426.  486. 

«.  TRUB  aUBSTION  IS  ^ITHBTHBR  MIS- 
TAKB  WASy  under  circumstances,  calculated 
to  mislead,  and  In  question  of  doubt  should 
be  left  to  jury. — ^Bowen  vs.  ArffaU,  24  Wend. 
(N.  Y.)   496,  602. 


§  2484.  AFFIDAVIT  OF  PTTBUOATION  FILED.  An  affidavit  of  the  making 
of  the  publication  mentioned  in  the  preceding  section,  made  by  the  printer,  pub- 
lisher, or  chief  clerk  of  the  newspaper  in  which  such  publication  is  made,  may  be 
filed  with  the  county  recorder  with  whom  the  original  certificate  was  filed,  and 
is  presumptive  evidence  of  the  facts  therein  stated. 

History:    Enacted  March  21,  1872. 

§2485.  BENEWAL  OF  SPECIAL  PABTNEBSHIP.  Every  renewal  or  con- 
tinuance of  a  special  partnership  must  be  certified,  recorded,  verified,  and  pub- 
lished in  the  same  manner  as  upon  its  original  formation. 

Hiatory:    Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Alteration — ^Renewal  of. 

8.  Agreement    for    limited    partnership,    not 
recorded — ^Effect  of. 

4.  Certificate — Not  necessarily  agreement. 

5.  Same— Pnrpose  of. 

6.  Same— Affidavit  filed  with— How  far  evi- 

dence. 

7.  Partnership    deemed    general    nnlesB    re- 

newed. 

8.  Parties  eontinning — Must  renew. 

9,10.  Bemoval    of    boaineas — ^Necessity    of    re- 
newal. 

1.  APPLIBD  CITED,  OONSTHUIflD,  lUD- 
ITHSRRED  TO,  eto.,  in:  Prince  va.  Lamb*  ItZ 
CaL  120,  128,  SO  Pae.  Rep.  68t  (construed  and 
applied  with  other  sections). 


S.     ALTBRATIOir      Of      FJJtTlfEBSHIP      in 

name  of  partners,  by  addition,  must  be  re- 
newed according  to  act. — ^Andrew*  vs.  Schott. 
10  Pa.  St.  47.  68. 

a.  AGRBBMENT  FOR  UlCITBD  FART- 
NERSUIP  executed  aocordinir  to  laws  of  New 
York,  not  recorded  so  as  to  be  effectual,  does 
not  prove  actual  greneral  partnership  between 
partners  In  absence  of  evidence  ahowinff 
partnership. — Gray  ▼■.  Olbson,  8  Mich.  800, 
808. 

4.  CERTIFICATE  REQUIRED  by  statute 
does  not  necessarily  prove  agreement  or  con- 
tract of  partnership  between  parties. — Gray  va 
Gibson,  6  Mich.  800,  808. 

8.  Purpoee  tor  wkleh  eertlfleate  a«tkorlae« 
is  to  create  limited  partnership  under  statute  as 
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to   third   persons,   when   duly  recorded.— Gray 
vs.  Gibson,  6  Mich.  800,   S08. 

6.  tlnestlon  whether  aflldaTit  filed  with 
certificate,  if  duly  authenticated,  could  be 
admitted  for  any  purpose  in  favor  of  parties 
as  general  partners. — Gray  vs.  Gibson,  6  Mich. 
300,   308. 

7.  PARTNERSHIP  DBBT  GSITBRAL  unless 
renewed  as  special  partnership  accordinsr  to 
provisions  of  act. — ^Andrews  vs.  Schott,  10  Pa. 
St.   47,   64. 

8.  PARTIES  DESIGNATED  In  articles,  or 
Will,  to  continue  partnership  or  to  be  inter- 
ested In  it  after  a  death,  must  renew  formali- 
ties  of   statute   if   they   would   retain   special 


partners  with  fund  alone  responsible,  and  if 
they  continue  business  without  this  form  they 
become  general  partners,  liable  in  like  manner 
as  all  other  dormant  partners. — Jacquin  vs. 
Buisson,  11  How.  Pr.   (N.  T.)   886,  898. 

9.  RBMOVAIi  OF  BtrSIBTESS^-New  eertl«- 
cate  required  where  special  partnership  re- 
moved from  county  where  established  to  an- 
other district. — ^Van  Riper  vs.  Poppenhausen, 
48  N.  T.  68,  78. 


10.  8PBCIAI«  PARTNER  liable  as  general 
partner  where  business  removed  from  county 
in  which  certificate  filed  without  filing  of  new 
certificate  In  new  district. — ^Van  Riper  vs.  Pop- 
penhausen, 48  N.  Y.  68,  78. 


ARTICLE   n. 

POWERa    RIGHTSi    AND    DUTIES  OF  THE  PARTNBR& 


i  2489.  Who  to  do  busmesB. 

%  2490.  Special  partners  may  advise. 

%  2491.  May  loan  money.    Insolvency. 

%  2492.  General  partners  may  sue  and  be  sued. 


§  2493.  Withdrawal  of  capitaL 

§  2494.  Interest  and  profits. 

§2495.  Besolt  of  withdrawing  capital. 

§  2496.  Preferential  transfer  void. 


§2489.  WHO  TO  DO  BUSINESS.  The  general  partners  only  have  authority 
to  transact  the  business  of  a  special  partnership. 

History:  Enaeted  March  21,  1872,  founded  upon  J  10,  Act  March  4,  1870, 
Stats.  1869-70.  p.  124;  amended  by  Code  Ck>mmi8sion  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  816,  held  unconstitutional,  see  history,  §  4  ante. 

§  2490.  SPECIAL  PABTNEB8  MAY  ADVISE.  A  special  partner  may  at  all 
times  investigate  the  partnership  affairs,  and  advise  his  partners,  or  their  agents, 
as  to  their  management. 

History:  Enacted  March  21,  1872,  founded  upon  1 11,  Act  March  4^  1870, 
Stats.  1869-70,  p.  124. 


1.  Limited  partner — ^How  far  general  partner. 
2-5.  Same — Powers  to  advise,  examine,  transact 
business,  etc 
6.  Same — Violating  conditions — ^Effect  of. 

1.  lilMITED  PARTNER  IS  PARTNER  AS 
MUCH  AS  GBNERAIi  PARTNER*  and  there  Is 
nothincT  to  prevent  him,  during:  continuance  of 
partnership,  from  taklnsr  actual  part  in  its 
concerns  if  he  chooses  to  brinsr  on  himself 
statutory  consequences  of  liability  as  general 
partner.^HosTfiT  vs.  Ellis,  8  How.  Pr.  (N.  T.) 
478,  474. 

a.  SPECIAL  PARTNER  CONTRIBUTING 
CAPITAL  can  have  no  voice  in  manasrement 
of  business,  and  if  he  loans  to  firm,  his  debt 
must  be  postponed  to  those  of  the  other  cred- 
itors.— ^Hayes  vs.  Bement,  8  Sandf.  <N.  Y.) 
894,  897. 

8.    Hay  ezamtae  and  advls*  In  relation  to 


managrement  of  partnership  concerns. — Madi- 
son Co.  Bank  vs.  Qould,  6  Hill  (N.  T.)  809, 
818. 

4.  MERELY  CONSULTING  ONCE,  and  ad- 
vising: as  to  solvency  of  firm,  not  sufficient  to 
render  him  liable  as  general  partner. — Ulman 
va  Brig:grs,  82  La.  Ann.  666. 

8.  No  anthoiity  to  transact  business  on 
account  of  partnership  or  to  make  partnership 
liable  for  contracts  as  such  special  partner 
alone. — Columbia  1*.  St  C  Co.  vs.  Daly,  46  Kan. 
604,   609.    26   Pac.   Rep.   1042. 

C  VlolntlniT  condition  on  ifrklch  Ids  ex- 
emption from  liability  depends^  becomes  gren- 
eral  partner  by  his  own  voluntary  act— 
Madison  Co.  Bank  vs.  Gould,  6  Hill  (N.  Y.) 
809,  818. 

Aa  to  poifreni  of  speelal  partnei%  see  note 
66  Am.  Dec.  148. 


§  2481.  MAY  LOAN  MONEY.  INSOLVENCY.  A  special  partner  may  lend 
money  to  the  partnership,  or  advance  money  for  it,  and  take  from  it  security 
therefor,  and  as  to  such  loans  or  advances  has  the  same  rights  as  any  other  credi* 
tor;  but  in  case  of  the  insolvency  of  the  partnership,  all  other  claims  which  he 
may  have  against  it  must  be  postponed  until  all  other  creditors  are  satisfied. 

History:    Enacted  March  21,  1872,  founded  npon  |  IS,  Act  Mueh  4,  1870, 

Stats.  1869-70,  p.  124. 


IS  3402-2496       (1872) 


SUITSh— ^ITITHDRAWAIi  OF  CAPITAL^ 


IDlv.  Ill,  Pt.  IV. 


1.  Special  partner — General  partner  in  another 

firm — Effect  of. 

2.  Same— Share  of  retained. 

8.  Same — ^Preference  by — ^Effect  of. 

4.  Same — Term  "insolvency" — Meaning  of. 

■1.     Limited  partnemhlp   becoming  InaolTeBt^ 

with  special  partner,  greneral  partner  in  an- 
other flrm  to  which  limited  partnership  is  in- 
debted, does  not  postpone  debt  due  to  such 
firm  nor  such  general  partner's  Interest  there- 
in.— Hayes  vs.  Heyer,  85  N.  Y.  826,  829.  See 
Hayes  vs.  Bement,  8  Sandf.   (N.  Y.)   89  i. 


2.  Share  of  special  partner  as  ascertained 
by  the  commissioner  is  retained  and  held  to 
satisfy  creditors  of  limited  partnership. — ^Mc- 
Arthur  vs.  Chase,  18  Qratt   (Va.)   683. 

8.  Special  partner  srivincr  preference  to  own 
or  firm  creditor  or  assentincr  thereto,  liable  as 
general. — Lineweaver  vs.  Slagrle,  64  Md.  465» 
64  Am.  Rep.  775.  2  Atl.  Rep.  698. 

4b  Term  *'hkmolyreney*'  used  in  statute  re- 
latlncr  to  special  partnership  means  that  firm 
has  not  sufficient  property  to  pay  debts. — ^Mc- 
Arthur  vs.  Chase,  18  Qratt   (Va.)   688. 


§  2492.  GENERAL  PABTNEBS  MAY  SUE  AND  BE  SUED.  In  all  matters  re* 
lating  to  a  special  partnership,  its  general  partners  may  sue  and  be  sued  alone, 
in  the  same  manner  as  if  there  were  no  special  partners. 

HIatory:    Enacted  March  Zl,  1872,  founded  upon  §13,  Act  March  4,  1870, 
Stats.  1869-70,  p.  124. 


1.  Commissioners'  note. 
2,3.  Power  to  Bu&T-Bule  as  to. 

1.  Comndasiimers'  note  appended  to  this 
section  says:  *'But  if  the  special  partners 
have  become  general  partners  by  some  non- 
compliance with  the  requirements  of  law,  they 
may  be  joined,  and  if  the  plaintiff  succeeds 
to  hold  them  beyond  their  limited  liability, 
he  must  join  them." — Artisans'  Bank  vs.  Tread- 
well,  84  Barb.  (N.  Y.)  668,  660;  Schulten  vs. 
Lord,  4  E.  D.  Smith  20$.  Bee  Battallle  vs.  Bat- 
taille,  6  La.  Ann.  682. 

a.    Relief  Movcht  by  flmi  may  be  In  name  of 


sreneral  partners,  and  so  far  as  special  partner 
is  concerned  it  is  unnecessary  to  join  him 
personally  so  far  as  action  relates  to  partner- 
ship affairs,  as  judgrment  against  partnership 
reaches  full  extent  of  his  liability. — Spalding 
va.  Black,  22  Kan.  66,  63. 

a.  Role  that  action  must  be  brought  in 
name  of  general  partners  does  not  apply  to 
individual  rights  of  general  or  special  part- 
ners growing  out  of  partnership  relation  for 
which  injured  partner  may  seek  relief  in  his 
own  namOb — Spalding  vs.  Black,  22  Kan.  66^ 
68. 


§  2493.  WITHDRAWAL  07  CAPITAL.  No  special  partner,  under  any  pre- 
tense, may  withdraw  any  part  of  the  capital  invested  by  him  in  the  partnership,, 
during  its  continuance. 

History:     Enacted  March  21,  1872,  founded  npon  §14.  Aet  March  4,  1870, 
Stats.  1869-70,  p.  124. 

mon  stock. — ^Madison  Co.  Bank  vs.  Qould,  i 
Hill  N.  T.)   809,  812. 

5.  Becomes  liable  as  yeaeral  partner  when 

he  receives  dividends  as  interest  upon  capital 
and  profits  of  business  on  withdrawingr  cap* 
Ital,  even  thouerh  bad  faith  is  not  proved. — 
Lachaise  vs.  Marks,  4  SL  D.  Smith  (N.  Y.> 
610. 

4.  Liable  for  amnunt  bound  to  contribute. 
^•La  Chomette  vs.  Thomas.  1  La.  Ann.  120. 

6.  Not  liable  as  tor  withdrawal  of  capital 
by  act  of  receiving  notes  in  sale  of  interest^ 
payable  In  future. — ^Lachaise  vs.  Marks»  4  B.  I>. 
Smith  (N.  T.)  410. 


1.  Effect  of  withdrawing  capital. 

2.  Interest  on  profits — Effect  of  allowance  of. 
3-5.  When  liable  as  general  partner — ^Beceipt  of 

dividends,  etc. 

!•  Special  partner  wlthdrawlay  csapltal  be- 
fore actual  dissolution  becomes  liable  as  sren- 
eral  partner  even  after  notice  of  dissolution 
published.  —  Bulkley  vs.  Marks,  15  Abb.  Pr. 
(N.  Y.)  454,  463;  Beers  vs.  Reynolds,  18  Barb. 
(N.  Y.)  888,  11  N.  Y.  97,  100. 

3.  Special  partner  allowed  interest  In 
profits  of  particular  business  without  incur- 
ring any  hazard  other  than  that  of  losing  the 
sum    which    he    has   contributed   to    the   com- 


§  2484.  INTEBEST  AND  PROFITS.  A  special  partner  may  receive  such  law- 
ful interest  and  such  proportion  of  profits  as  may  be  agreed  upon,  if  not  paid  out 
of  the  capital  invested  in  the  partnership  by  him,  or  by  some  other  special  part- 
ner, and  is  not  bound  to  refund  the  same  to  meet  subsequent  losses. 

History:    Enacted  March  21,  3872,  founded  npon  |15,  Act  March  4,  1870. 
Stats.  1869*70,  p.  124. 

§  2495.  RESULT  OF  WTTHDRAWINa  CAPITAL.  If  a  special  partner  with- 
draws  capital  from  the  firm,  contrary  to  the  provisions  of  this  article,  he  thereby 
becomes  a  general  partner. 

HIatory:    Enacted  March  21,  1872,  founded  npon  |16,  Aet  Mai«h  4.  1870. 
Stats.  1869-70,  p.  124. 


Tit,  Xy  eh.  niy  art.  UI.] 


TRAlir8FBB^IilABIl.ITY  OF  PARTIfBR. 


(1878)        f  S  2496-2004 


§  2496.  PSE7ESENTIAL  TEANSFEB  VOID.  Every  transfer  of  the  property 
of  a  special  partnership,  or  of  a  partner  therein,  made  after  or  in  contemplation  of 
the  insolvency  of  such  partnership  or  partner,  with  intent  to  give  a  preference  to 
any  creditor  of  such  partnership  or  partner  over  any  other  creditor  of  such  part- 
nership, is  void  against  the  creditors  thereof;  and  every  judgment  confessed,  lien 
created,  or  security  given,  in  like  manner  and  with  the  like  intent,  is  in  like  man- 
ner void. 

History:    Enacted  Mareh  21,  1872,  founded  npon  1 17,  Act  March  4,  1870, 
Stats.  1869-70,  p.  124. 


1*  Effect  of  statates. 
2-4.  Assignments — When  void* 

5.  Preference — ^Prohibited. 

6.  Property  of  firm — ^When  trast  for  ereditors. 

7.  Special  partner — ^When  not  affected  hj  as- 

signment. 

8.  Same  —  Prohibited    with    general    partner 

from  confessing  judgment. 

9.  Proceedings  for  liquidation  —  Effect  npon 

private  creditors. 
10.  Beceiver — Effect  of  order  appointing. 

1.  STATUTES  MAKB  VOID  TIVO  CLASSBS 
OF  ASSIGNMBSNTS)  one  made  by  firm  of  part- 
nership assets,  and  another  by  members  of 
firm  of  their  individual  property. — Fanshawe 
vs.  Lane,  16  Abb.  Pr.   (N.  T.)  71,  78. 

As  to  aafllffument  by  limited  partnership  for 
benefit  of  creditors,  and  validity  thereof,  see 
note  by  Robert  Desty,  9  Paigre  Ch.  (N.  T.) 
677,  bk.  8  U  ed.  1109. 

2.  AN  ASSIGlfMBNT  MADB  BT  8FBCIAI< 
PARTNBRSHIP  FOR  BBNBFIT  OF  CRED- 
ITORS after  insolvency  or  in  contemplation 
thereof,  void  as  to  creditors  where  preference 
is  siven.— Mills  vs.  Argall,  6  Paifire  Ch.  (N.  Y.) 
577. 

8.  In  eontemplatlon  of  Insolvency,  void  as 
agralnst  creditors  where  special  partner  re- 
tains rierht  to  payment  of  his  debt  ratably 
with  other  creditors  or  before  firm  creditors 
are  paid  in  full.— Mills  vs.  Arsrall,  6  Paigre  Ch. 
(N.  T.)   B77. 

4.  Not  allowed  nnless  they  provide  for  eqnal 
distribution  amonsr  all  creditors  of  the  limited 
partnership  without  preference.  —  Fanshawe 
vs.  Lane,  19  AblK  Pr.  (N.  Y.)  71,  77. 


8.  PRBFBRBNCB:* — ^Zfo  act  of  creditor  by 
vlsllance  or  otherwise,  in  collusion  with 
debtor,  by  remainlnsr  passive,  can  obtain  pref- 
erence or  priority. — Jackson  vs.  Sheldon,  9  Abb. 
Pr.   (N.  Y.)   127,  184. 

d.  FROFESITY  of  firm  becomes  special 
trust  fund  for  benefit  of  creditors  upon  in- 
solvency of  limited  partnership  and  may  be 
applied  in  payincr  all  debts  ratable,  except 
those  due  to  special  partners.— Innls  vs.  Lans- 
insr,  7  Paige  Ch.  (N.  Y.)  588,  686. 

7.  SFSSCIAIi  PARTNBR  not  affected  by  as- 
signment to  which  he  has  in  no  way  con- 
sented.— Singer  va.  Kelly,  44  Pa.  St.  146, 
148. 

8.  Cteneral   and   special   partners   prohibited 

from  confessing  judgment,  creating  lien  upon 
partnership  property  or  property  of  any  other 
partners,  or  giving  any  security  under  such 
circumstances. — Innis  vs.  Lansing,  7  Paige  Ch. 
(N.  Y.)   588,  686. 

8L  THIRD  PARTIBS  OR  PRIVATB  CRBD« 
ITORS  PtTRSUING  remedies  for  collection  of 
debt  not  precluded  by  proceeding  for  liquida- 
tion of  partnership  affairs  until  making  of 
order  appointing  receiver. — ^Van  Alstyne  vs. 
Cook,  25  N.  Y.   489,  496. 

10.  ORDSR  MADB  FOR  APPOINTMRNT 
OF  RBSCBHTBR  amounts  to  sequestration  by 
operation  of  law;  appointment  of  receiver 
vests  property  by  relation  from  the  date  of 
order  to  same  effect  as  if  he  were  named  In 
It  and  appointed  thereby. — ^Van  Alstyne  vs. 
Cook,  26  N.  Y.  489,  496.  See  Porter  vs.  Wil- 
liams, 9  N.  Y.  142.  69  Am.  Dea  619;  Rutter  vs.* 
Tallls.  9  Sandt   (N.  Y.)  610. 


ARTICLE  m. 

ZJABILITY   OF   PARTNERa 


§  2503.    Who  maj  qnestioB  txistenea  of  special 
partnmbip. 


§  2500.    Liability  of  partners. 

§  2501.    Of  special  partners. 

§  2502.    Liability  for  nnintentlonal  act. 

§  2600.    LIABILITY  OF  PABTNEBS.    The  general  partners  in  a  special  part- 
nership are  liable  to  the  same  extent  as  partners  in  a  general  partnership. 

History:    Enacted  Mareh  81,  1872,  founded  upon  (18,  Act  Mareh  4,  1870, 
Stats.  1869-70,  p.  124. 


Am  to  llabllltT  of  mcmbcM  of  apeelal  pavt- 
■«rablp,  see  monogrraphtc  note  by  Robert 
Deety,  8  L.  R.  A.  608. 

C.  C— 118. 


Am  to  liability  of  third  party  eontrlbatlBV 
money  tor  partner,  aee  note  la  16  Am.  Rep. 
189 


IS  2501-2503       (1874)  LIABILITY   FOR   mHJMTIflJMTIOyAL  ACT.  DIt.  UI,  Pt.  IV. 

§  2501.  OF  SPECIAL  PABTNEBS.  The  contribution  of  a  special  partner  to 
the  capital  of  the  firm,  and  the  increase  thereof,  is  liable  for  its  debts,  but  he  is 
not  otherwise  liable  therefor,  except  as  follows: 

1.  If  he  has  wilfully  made  or  permitted  a  false  or  materially  defective  state- 
ment in  the  certificate  of  the  partnership,  the  affidavit  filed  therewith,  or  the  pub- 
lished announcement  thereof,  he  is  liable,  as  a  general  partner,  to  all  creditors  of 
the  firm; 

2.  If  he  has  wilfully  interfered  with  the  business  of  the  firm,  except  as  permitted 
in  article  two  of  this  chapter,  he  is  liable  in  like  manner;  or, 

3.  If  he  has  wilfully  joined  in  or  assented  to  an  act  contrary  to  any  of  the  pro- 
visions of  article  two  of  this  chapter,  he  is  liable  in  like  manner. 

History:    Enaeted  March  21,  1S72,  founded  upon  (19,  Aet  March  4,  1870, 
Stats.  1869-70,  p.  124. 

1-3.  Special  partner — Position  of.  nor  as   general   partner  for  paarment   of   his 

4-6.  Same — Holding  ont — Purchasing,  etc. — ^Ef-      debt  until  all  other  creditors  are  paid.— Hayes 
feet  of.  ▼■•  Bement,  S  Sandf.   (N.  Y.)   894,  896. 

•  -    .^  -        _^       .         _^                       w  ^    Holdtor  himself  out  as  general  partner 

1.  Limited  partner  Is  partner  aa  much  as  ^^^  ^^^^  securing  credit  for  firm,  becomes 
fireneral  partner  and  may  take  active  part  in  ^^^^^j  partner—Barrows  ts.  Downs,  9  R  L 
concerns  of  partnership  if  he  chooses  to  brlncr  A^m    j,    /L    ^  _    288 

partnership  a  going  concern,  and  carrylnsr  on 

2,  Special  partner  of  Arm  In  foreign  state  same  in  his  own  name,  becomes  primarily 
complying  with  laws  thereof  entitled  to  set  liable  for  all  debts. — First  Nat,  Bank  vs.  Whit- 
up  defense  in  foreiern  jurisdiction,  and  to  be      ney,  4  Lans.   (N.  Y.)   34. 

relieved    from    responsibility.— King    vs.    Bar-  ^^     Transacting   business    for    Arm    becomes 

ria,  69  N.  Y.  24.  26  Am.  Rep.  128.  liable  as  general  partner.— Madison  Co.  Bank 

8.     Special  partner  most  wait  in  same  man-      vs.  Oould,  6  Hill  (N.  Y.)  809,  818. 

§  2502.  LIABILITY  FOR  UNINTENTIONAL  ACT.  When  a  special  partner 
has  unintentionally  done  any  of  the  acts  mentioned  in  the  last  section,  he  is 
liable,  as  a  general  partner,  to  any  creditor  of  the  firm  who  has  been  actually  mis- 
led  thereby  to  his  prejudice. 

History:    Enacted  March  21,  1872,  founded  upon  J  20,  Aet  March  4,  1870^ 
Stats.  1869-70,  p.  125. 

1.  Provision    in    assignment    respeeting   general      special   partnership   into   sreneral. — ^Bowen   vs. 

partners — Effect  of.  Argall,  84  Wend.  (N.  Y.)  496,  608. 

2.  Purdiase  of  real  estate  with  knowledge  of—         ^    Porchaiw  of  tmI  eetate  with  partnership 

Effect  of.  funds  with  consent  of  special  partner  or  with 


1.  Provleions  tn  aealira>aent  made  by  an  in-  his  knowledge  renders  him  liable  as  greneral 
solvent  partnership  for  the  benefit  of  creditors,  partner,  act  amounting  to  withdrawal  of  cap- 
placing  a  general  partner  upon  the  same  foot-  ital. — Madison  Co.  Bank  vs.  Oould,  S  Hill 
ing  with  the  other  creditors,  does  not  convert  (N.  Y.)  S09,  816. 

§  2603.    WHO  MAY  QTTESTION  EXISTENCE  OF  SPECIAL  PABTNEBSHIP. 

One  who,  upon  making  a  contract  with  a  partnership,  accepts  from  or  gives  to  it 
a  written  memorandum  of  the  contract,  stating  that  the  partnership  is  special,  and 
giving  the  names  of  the  special  partners,  cannot  afterwards  charge  the  persons 
thus  named  as  general  partners  upon  that  contract,  by  reason  of  an  error  or  de- 
fect in  the  proceedings  for  the  creation  of  the  special  partnership,  prior  to  the  ac- 
ceptance of  the  memorandum,  if  an  effort  has  been  made  by  the  partners,  in  good 
faith,  to  form  a  special  partnership  in  the  manner  required  hy  article  one  of  this 
chapter. 

History:    Enaeted  March  21,  1872,  founded  upon  |2L  Aet  liareh  4,  1870.  ~ 

Stats.  1869-70,  p.  125. 


Tit.  Xy  ch.  Ill,  art.  nr.]  ALTERATION  AND  DISSOLUTION.  (1S75)        §12507-2509 

Coniintiislonera*      note      appended      to      this  ^niaffe  of  the  flection  Is  carefully   worded,  so 

section   says:    "This   provision    is   intended    to  as  to  exclude  cases  of  fraud,  etc.,  and  not  to 

put  special  partnerships,  in  this  respect,  upon  deprive  the  creditor  of  the  benefit  of  any  lUe- 

the  same  footing  with  corporations.    The  Ian-  ffallty  subsequent  to  his  contract." 


ARTICLE   IV. 

ALTERATION    AND    DISSOLTJTIOK. 

1 2507.  When  ipecial  partnership  becomes  gen-      1 2509.    DiBsolntion  of  special  partnership.    No- 

eraL  tice. 

1 2508.  How  new  special  partners  maj  be  ad-      |  2510.    The  name  of  a  special  partner  not  used, 

mitted.  unless. 

§  2507.  WHEN  SPECIAL  PARTNERSHIP  BECOMES  GENERAL.  A  special 
partnership  becomes  general  if,  within  ten  days  after  any  partner  withdraws  from 
it,  or  any  new  partner  is  received  into  it,  or  a  change  is  made  in  the  nature  of 
its  business  or  in  its  name,  a  certificate  of  such  fact,  duly  verified  and  sighed  by 
one  or  more  of  the  partners,  is  not  filed  with  the  county  clerk  and  recorder  with 
whom  the  original  certificate  of  the  partnership  was  filed,  and  notice  thereof  pub- 
lished as  is  provided  in  article  one  of  this  chapter  for  the  publication  of  the  cer- 
tificate. 

History:    Enacted  March  21,  1872,  founded  npon  §22,  Act  March  4,  1870. 
Stats.  1869-70,  p.  125. 

1.  Alteration — ^In    name     hj    addition  —  When      consisting  of  one  general  and  one  special  part- 

works  dissolution.  ner  cannot  be  same  as  one  composed  of  three 

2.  Same— ^Capital  or  shares*  or    more    greneral    partners    and    one    special 
1.     Alteration  ».de  In  partnership  1>  name.      Partner.-Andrews  vs.  Bchott.  10  P^  St.  47.  63. 


of    partners    by    addition    of    another    which  *•    Alteration   of   names,   capital,    or   shares 

works  dissolution  of  special  partnership,  un-      works    dissolution    of    special    partnership.— 
less   same   is   renewed  accordins:  to  act,   Arm      Lachalse  vs.  Marks.  4  BL  D.  Smith  (N.  Y.)  610. 

§  2508.  HOW  NEW  SPECIAL  PABTNEBS  MAY  BE  ADMITTED.  New  spe- 
cial partners  may  be  admitted  into  a  special  partnership  upon  a  certificate,  stat- 
ing the  names,  residences,  and  contributions  to  the  common  stock  of  each  of  such 
partners,  signed  by  each  of  them,  and  by  the  general  partners,  verified,  acknowl- 
edged, or  proved,  according  to  the  provisions  of  article  one  of  this  chapter,  and 
filed  with  the  county  clerk  and  recorder  with  whom  the  original  certificate  of  the 
partnership  was  filed. 

History:    Enacted  March  21,  1872,  founded  npon  8  23,  Act  March  4^  1870, 
Stats.  1869-70,  p.  125. 

§  2609.  DISS0LX7TI0N  OF  SPECIAL  PABTNEBSHIP.  NOTICE.  A  special 
partnership  is  subject  to  dissolution  in  the  same  manner  as  a  general  partnership, 
except  that  no  dissolution,  by  the  act  of  the  partners,  is  complete  until  a  notice 
thereof  has  been  filed  and  recorded  in  the  office  of  the  county  clerk  and  recorder 
with  whom  the  original  certificate  was  recorded,  and  published  once  in  each  week, 
for  four  successive  weeks,  in  a  newspaper  printed  in  each  county  where  the  part- 
nership has  a  place  of  business. 

History:    Enacted  March  21,  1872,  founded  upon  (24,  Act  March  4^  1870, 
Btota.  1869-70,  p.  125. 

L  Dissolution— Death  works.  !•    DUw^Wed  by  death  of  one  of  partnera  aa 

2.  Same— Necessity  of  publication.  In    ordinary   caae.  —  JacQuln    vs.    Buiaaon,    11 

8.  Same— Effect  npon  creditors.  How.  Pr.  (N.  T.)  SS6,  StS. 

4.  Same— Effect  npon  partnership— Before  stat-  a.    Dlwolirtlen    does    not    take    place    nntu 

ntory  notice  given.  publication  for  required  time  la  complete,  nor 

5.  Same— Statutory      requirements  —  «X)nes      ft      nntll  notice  ia  filed.- Panehawe  vs.  Lane,  l« 

week**  construed.  Abb.  Pr.  (N.  Y,)  71.  TS. 


HS510yS511     (187«> 


MINING  PARTNERSHIPS— WHAT  ARB. 


[DlT.  in,  Pt.  IT* 


S;  Creditors  not  allccted  where  Informali- 
ties In  proceeding  In  flllns  certificates  of  dis- 
solution exist  and  partnership  still  continues. 
— In  re  Estate  Terry,  6  Blss.  G.  C  110,  23  Fed. 
Cas.  862. 

4.  Special  partneralilp  eoAtlnvcs  after  disso- 
lution by  act  of  parties  before  time  fixed,  as 
to  parties  givlns:  credit  to  firm  without  actual 
notice  of  dissolution  until  statutory  notice  has 


been  duly  filed,  recorded,  and  published. — Beers 
vs.  Reynolds,  11  N.  Y.  97,  100. 

6.  New  Tork  statute  requirinsr  publication 
of  notice  "once  in  each  week,  for  four  weeks," 
construed  as  meanlnsr  that  day  of  week  of  first 
publication  must  be  same  In  each  subsequent 
publication. — In  re  King:,  6  Ben.  C.  C.  453,  14 
Fed.  Cas.  602,  60S.  See  Bowen  vs.  Arffall*  24 
Wend.  (N.  Y.)  49C. 


§  2510.    THE  NAME  OF  A  SPECIAL  PABTNES  NOT  USED,  UNLESS.    The 

name  of  a  special  partner  must  not  be  used  in  the  firm  name  of  partnership,  un- 
less it  be  accompanied  with  the  word  ^ limited." 

History:    Enaeted  March  21,  1872,  founded  upon  825,  Act  Maieh  4,  1870^ 
Btats.  1869-70,  p.  125. 


CHAPTER  IV. 

MININQ  PARTNSRSHIPa 


§2511.    When  a  minhig  partnership  exists. 

6  2512.    Express    agreement    not    necessazy    to 

eonstitute. 
§  2513.    Profits  and  losses,  how  shared. 

1 2514.  lien  of  partners. 

1 2515.  Mine.    Partnership  property. 


(2610.    Partnership   not   dissolved   hj  sale  of 

interest. 
§  2517.    Purchaser  takes,  subject  to  liens,  unless, 

etc. 
8  2518.    Takes  with  notice  of  lien,  when. 
§  2519.    Contract  in  writing,  when  binding. 
6  2520.    Owners  of  majori^  of  shares  govem. 

§  2611.  WHEN  A  MININO  PABTNEBSHIP  EXISTS.  A  mining  partnership 
exists  when  two  or  more  persons  who  own  or  acquire  a  mining  claim  for  the  pur- 
pose of  working  it  and  extracting  the  mineral  therefrom  actually  engage  in  work- 
ing the  same.  History;    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstrued,  referred  to,  etc 

2,8.  Construed  —  As     distinguishing     between 

ground  owned  and  acquired  and  ground 

worked. 

4.  Distinction  between  mining  and  ordinary 

partnerships. 
6.  Laws   governing   ordinary   partnershiiH- 

General  usage. 
6.  Nature  oi — Commercial  partnerships,  ten- 
ancies in  common. 
7,  8.  Delectus  person»^How  far  affects. 
9, 10.  Owners — How  regarded. 
11,12.  Partnership  property — ^EfPect  of   use  of 

partnersMp  funds. 
13-17.  Mining  partnership — ^When  constituted. 
18-26.  Same — ^When  not  constituted. 
26, 27.  Grub-stake  contract — When  not  created. 
28,29.  Strict  partnership— When  exists. 

80.  Unincorporated  ditch  companies — ^Natort 

of. 
31.  Bemedies — ^Pleading   and   praetiee— Com- 
plaint, when  insufflcient. 
82.  Same— Judgment  against  all. 

33.  Same — ^Nonsuit,  when  error  to  order. 

34.  Same — ^When  remedy  by  action  at  law. 
85.  Evidence— Sufficiency  to  prove  exemption. 

1.  APPLIED^  CITBDy  001V8TRUBD,  KB- 
FBRRED  TO,  etc..  In:  Quinn  vs.  Quinn,  81  Cal. 
14,  16,  22  Paa  Rep.  2«4  (referred  to);  Stuart 
vs.  Adams.  89  Cal.  867,  872,  26  Pao.  Rep.  870 
(construed  and  applied  with  I  2612);  Berry  vs. 
Woodburn.  107  Cal.  §04,  §10,  40  Pac.  Rep.  801 
(construed  and  applied);  Dorsey  vs.  Newcomer* 


121  Cal.  218,  216,  68  Pao.  Rep.  667  (construed 
and  applied);  Ferris  vs.  Baker,  127  Cal.  520, 
621,  69  Pac.  Rep.  987  (construed  and  applied 
with  8  2512);  Prince  vs.  Lamb.  128  Cai.  120, 
127,  60  Pac  Rep.  689   (construed  and  applied). 

Am  to  appllcatloB  of  proTl«loBa  of  |  2458  of 
Civil  Codo  to  mining  partaecshipoy  see  ante 
i  2453  and  note. 

As  to  mining  partnemhipo,  see  monographic 
note  83  Am.  Dec.  104-110. 

a.  CONSTRUBD  AS  DISTINGUISHING  BE- 
TWEEN ground  owned  or  acquired  for  purpose 
of  working  and  ground  actually  worked,  only 
latter  being  regarded  as  partnership  property 
when  not  acquired  by  partnership  or  by  uso 
of  its  funds.— Dorsey  vs.  Newcomer,  121  <^L 
818,  216,  68  Pao.  Rep.  667. 

8.  As  providing  that  mining  ground  owned 
and  worked  by  partners  In  mining,  whether 
purchased  by  partnership  or  not,  is  partnership 
property. — Dorsey  vs.  Newcomer,  121  CaL  213, 
216,  68  Paa  Rep.  667. 

4.  DIFFERBNCB  IBXUTINO  BETWEEN 
MINING  AND  ORDINARY  PARTNERSHIPS,  as 

established  by  decisions,  is  such  as  legiti- 
mately flows  from  the  fact  that  in  such  part- 
nerships there  is  no  delectus  persona. — Jones 
vs.  Clark,  42  CaL  180,  198. 

See  post  S  2612  note  par.  t. 

8.  LAWS  GOVERNING.  — Mining  partner- 
ships, where  there  are  no  partnership  articles. 
aro  governed  by  law  of  ordinary  partnerships^ 
ezoept,  so  far  as  general  usage  of  persons  en- 
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cased  in  similar  pursultB,  or  the  established 
practice  of  the  particular  company,  has  estab- 
lished a  different  rule. — SklUman  vs.  Lachman, 
28  CaL  198,  208.  88  Am.  Dec.  962;  Jones  vs. 
Clark,  42  Cal.  180.  198;  Stuart  vs.  Adams.  89 
Cal.  367,  370,  26  Pac.  Rep.  970.  See  Fereday  vs. 
Wlghtwlck,  1  Russ.  &  M.  46.  49,  82  Rev.  Rep. 
136. 

6.  NATVRB  OF  MINING  PARTNERSHIPS 
NOT,  STRICTLY  SPEAKING,  COMMKRCIAI- 
partnerships,  but  more  In  nature  of  tenancies 
In  common.— McConnell  vs.  Denver,  86  Cal.  86B. 
369.  96  Am.  Dec.  107.  See  Abel  vs.  Love.  17 
CaL  233,  237;  Sklllman  vs.  Lachman,  23  Cal. 
198,  202,  83  Am.  Dec.  96;  Bradley  vs.  Hark- 
ness,  26  Cal.  69.  77;  Duryea  vs.  Burt,  28  Cal. 
669,  687;  Dougrherty  vs.  Creary,  80  Cal.  290, 
800,  89  Am.  Dec  116;  Settembre  vs.  Putnam, 
80  Cal.  490,  498. 

See  post  9  2616  note  par.  8. 

7.  Not  usually  founded  on  delectus  per- 
sons, powers  of  Individual  members  therefore 
more  limited  than  those  of  members  of  purely 
commercial  or  trading  partnerships.  —  Dou- 
gherty  vs.  Creary,  80  CaL  290,  800.  89  Am.  Dec. 

116. 

See  post  S  2612  note  par.  8. 

8  Membership  continuously  subject  to 
changes  beyond  control  of  partners.— Decker 
vs.  Howell.  42  CaL  686,  642;  Taylor  vs.  Castle. 
42  CaL  867,  870. 

0.  OWNERS  OF  MIBTE— HOW  REGARDED. 
^Parties  constltutln*  mining  company  as  own- 
ers of  property  regrarded  as  tenants  In  common, 
and  In  working  of  mine  as  mining  partners- 
Dougherty  vs.  Creary,  SO  CaL  290.  800.  89  Am. 
Dec.  116.    See  Duryea  vs.  Burt,  28  Cal.  669. 

1 0.  Owners  of  mine  uniting  and  co-operating 
In  working  It  create  new  relation  other  than 
that  of  tenants  In  common  between  them, 
and  they  are  governed  by  rules  relating 
to  partnerships,  and  form  mining  partnership 
governed  by  rules  relating  to  ordinary  partner- 
ships, although  some  rules  are  peculiar  to  the 
partnership  Itself.— Sklllman  vs.  Lachman.  28 
Cal  198,  203,  83  Am.  Dec.  96.  See  Fereday  vs. 
Wightwlck.  1  Russ.  A  M.  46,  49,  82  Rev.  Rep. 

186. 

11.  PARTNERSHIP  PROPBRTT.— Property 
aequlred  by  partnership  by  use  of  partnership 
funds  as  distinguished  from  Individuals  consti- 
tuting firm  may  be  partnership  property.— 
Dorsey    vs.    Newcomer,    121    CaL    213.    216,    68 

Pac.  Rep.  657. 

See  post  5  2612  note  par.  16  and  f  2516  note. 

12.  Other  mining  ground  than  that  owned 
and  worked  by  partners,  acquired  for  the  pur- 
pose of  working  with  the  mining  ground  al- 
ready worked,  so  situated  that  It  can  be 
worked  with  original  claim  as  part  of  one 
mine,  would  be  partnership  property. — ^Dorsey 
vs.  Newcomer.  121  CaL  218.  216.  68  Pac.  Rep. 
667.  

IS.  MINING  PARTNERSHIP— WHEN  CON- 
STITUTED.— Partaemhlp  may  be  constitute* 
either  by  express  stipulation  or  by  Implication 
deduced  from  acts  of  parties,  although  in  case 
of  ordinary  mining  partnerships  something 
more  Is  required  to  raise  presumption  of  liabil- 
ity  arising   from    parties    holding   themselves 


out   as    partners. — Sklllman    vs.    Lachman.    88 
CaL  198,   203,   83   Am.   Dec.   96;    Settembre  vs. 
Putnam,    80    CaL    490.    493.      See    Mayhew    vs. 
Burke,  2  Idaho  1056,  1063,  29  Pac.  Rep.  106. 
See  post  I  2612  note  pars.  8-14. 

14.  May  exist,  subject  to  rules  relating  to 
ordinary  partnerships  In  trade. — Sklllman  vs 
Lachman,  23  CaL  198.  203,  88  Am.  Dec.  96. 

16.  May  exist  under  agreement  made  by 
owners  In  possession  with  miner  of  skill  and 
experience  that  if  he  would  devote  his  time, 
labor,  and  skill  in  exploring  and  developing 
mine,  they  would  supply  necessary  mining 
tools  and  provisions  and  give  him  equal  share, 
and  providing  for  Joint  working  after  develop- 
ment, and  share  of  the  profits. — Settembre  vs. 
Putnam,  80  CaL  490,  494. 

16.  May  exist  without  any  express  agree- 
ment where  parties  owning  mine  or  mining 
claim  in  equal  shares  develop  mine  and  ex- 
tract ore  therefrom  and  work  same  for  their 
Joint  benefit.— Ferris  vs.  Baker,  127  CaL  620. 
622,  69  Pao.  Rep.  987. 

17.  PARTIES  MUST  BE  ASSOCIATED  TO« 
GETHSA  in  ownership  or  possession  of  prop- 
erty in  some  way  to  constitute  mining  partner- 
ship.—Prince  vs.  Lamb.  128  Cal.  120.  127,  60 
Pac.  Rep.  689;  Ferris  vs.  Baker,  127  CaL  620, 
622,  69  Pac  Rep.  987  (interested  in  business 
Jointly). 

18.  WHEN  NOT  CONSTITUTED.— Ordinary 
partnership  as  distinguished  front  mining  part- 
nemhlp  exists  under  agreement  to  engage  in 
mining  adventure  under  firm  name  for  purpose 
of  purchasing,  holding,  and  working  mines 
and  sharing  profits  and  losses  equally,  one 
partner  to  contribute  his  practical  skill  and 
personal  services,  the  other  to  contribute 
money  with  purchase  of  mine  to  the  partners. 
—Decker  vs.  Howell,  4^  CaL   636,   642. 

19.  UNDER  AGREEMENT  FOR  W^ORKING 
OF  ^UARRYy  expenses  to  be  paid  out  of  pro- 
ceeds of  business,  net  profits  to  be  equally 
divided,  one  party  to  devote  his  whole  time. 
labor,  and  skill  thereto,  business  to  be  con- 
ducted In  the  name  of  the  other  party,  who 
was  to  have  complete  management  and  control. 
— Qulnn  vs.  Qulnn.  81  CaL  14,  16,  22  Pac  Rep. 
264.     Bee  Decker  vs.  Howell.  42  Cal.  686. 

20.  Employing  plaintiff  to  seek  quarts  mine 
and  to  be  allowed  his  expenses  incurred  in 
search  thereof,  and  big  wages  for  his  time 
and  labor,  and  to  be  given  Interest  In  mine, 
same  being  proper  contract  of  hiring. — Berry 
vs.  Woodburn,  107  Cal.  604,  611,  40  Pao.  Rep. 
802. 

ai.  To  work  mlnoy  pay  one  half  expense 
thereof,  and  receive  one  half  of  production  of 
mine  for  labor. — Stuart  vs.  Adams,  89  CaL  867, 
872.  26  Pac  Rep.  970. 

22.  To  ^rork  mine  and  contribute  to  labor 
and  expenses  thereof  not  carried  out  or  exe- 
cuted by  parties. — Prince  vs.  Lamb.  128  CaL 
120.  127.  60  Pac.  Rep.  689. 

23.  UNDER  DEED  INTENDED  TO  OPER- 
ATE AS  MORTGAGE  given  by  owners  In 
possession  of  mine  for  securing  Indebtedness, 
under  which  mine  is  continued  to  be  worked 
by  mortgagers  on  their  own  aooount,  under 
which  mortgagees  were  to  receive  output  of 
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the  minlnsr  operations  to  secure  appropriation 
of  the  profits  which  might  result  to  the  pay- 
ment of  the  existlnsr  indebtedness. — Chung  Kee 
vs.  Davidson,  102  C&L  188,  194,  86  Faa  Rep. 
619. 

34.  WHBBB  PARTNERSHIP  18  MEYER 
IjAVNCHED  and  where  one  of  the  partners  has 
proceeded  to  conduct  the  enterprise  in  his 
own  name,  at  his  cost,  and  for  his  own  ex- 
clusive benefit,  excluding  other  parties  there* 
from,  and  repudiating  partnership. — ^Prince  ts. 
Lamb,  128  CaL  120,  127,  80  Paa  Rep.  689.  See 
Powell  vs.  Maguire,  48  CaL  IL 

20.  Fact  that  defendant  was  to  give  party 
finding  mine  interest  therein  in  addition  to 
certain  moneys  does  not  tend  to  make  contract 
one  for  mining  partnership. — Berry  vs.  Wood- 
bum,  107  CaL  604,  611,  40  Pac  Rep.  802. 

28.     Grab-stake  eoBtmet  Is  mot  created  where 

there  is  no  common  venture,  no  common  own- 
ership, no  sharing  of  profit  and  loss,  no 
furnishing  of  labor  by  one  party,  and  "grub,** 
or  money,  by  other. — Berry  vs.  Woodbum,  107 
CaL  604,  612,  40  Paa  Rep.  802. 

27.  Grub-stake  contract  is  peculiar  and  novel 
character  of  contract  common  in  early  mining 
history  of  this  state,  where  two  parties  enter 
into  common  venture,  one  furnishing  "grub." 
other  labor  in  prospecting  for  valuable  mining 
properties. — Berry  vs.  Woodburn,  107  CaL  604. 
612.  40  Pac.  Rep.  802. 

28.  STRICT  PARTNERSHIP  may  exist  in 
working  of  mine  which  shall  be  subject  to 
incidents  of  trading  partnership,  nothing  in 
nature  of  mining  business  forbidding  such  con- 
tracts.— Decker  vs.  Howell,  42  CaL  636.  642. 

29.  Parties  may  become  strict  partners  in 
mine,  not  by  reason  of  their  common  owner- 
ship, but  as  result  of  their  own  agreement.-^ 
Decker  vs.  Howell,  42  CaL  636,  642.  See  Brad- 
ley vs.  Harkness,  26  CaL  69,  76,  89  Am.  Dec 
116;   Duryea  vs.  Burt,  28  CaL  669.  687. 

SO.  UNINCORPORATED  DITCH  COMPA- 
NIES  in  mining  regions  for  purpose  of  con- 


veying water  to  distant  mines  for  sale  to 
miners  for  mining  purposes  not  strictly  com- 
mercial partnerships,  but  more  in  nature  of 
tenancies  in  common. — ^McConnell  vs.  Denver, 
86  CaL  366,  869.  96  Am.  Dec  107.  See  Abel  vs. 
Love,  17  CaL  283,  287;  Skillman  vs.  Lachman, 
28  CaL  198,  202,  88  Am.  Dec  96;  Bradley  vs. 
Harkness.  26  CaL  69,  77.  89  Am.  Dec  116; 
Duryea  vs.  Bart.  28  CaL  669,  687;  Settembre 
▼s.  Putnam,  80  CaL  490,  498. 

SI*  Complaint  statlag  siethlng  about  divi- 
sion of  profits  of  partnership,  and  merely 
referred  to  "carrying  on  business  together"  as 
relation  solely  to  future  and  purely  execu- 
tory, and  not  tending  to  show  that  partnership 
was  launched,  is  bad.  as  devoid  of  terms  usually 
found  in  definition  of  partnership. — Prince  vs. 
Lamb,  128  CaL  120.  126,  60  Pac  Rep.  689.  See 
Smith  vs.  Schults,  89  CaL  626,  634.  26  Pac  Rep. 
1087. 


Jadgmeats  may  Ibe  rcadered  against  all 
mining  copartners  for  full  amount. — Skillman 
vs.  Lachman,  23  CaL  198.  83  Am.  Dec.  96;  Mc- 
Connell  vs.  Denver,  86  CaL  365,  372,  96  Am. 
Dec  107;  Jones  vs.  Clark,  42  CaL  180,  181; 
Taylor  vs.  Castle,  42  CaL  867;  Stuart  vs. 
Adams,  89  CaL  867.  869.  26  Pac  Rep.  970. 

83.  NONSUIT. — ^Wbere  evidence  Jnstiflea  In- 
ference that  mining  partnership  relation  ex- 
isted is  error  to  order  nonsuit. — Ferris  vs. 
Baker,  127  CaL  620.  623,  69  Pac  Rep.  937. 

84.  REMEDY     IS     ACTION     AT     LA^ST    for 

breach  of  contract  where  partner  repudiates 
original  agreement. — Prince  vs.  Lamb,  128  CaL 
120.  127,  60  Pac.  Rep.  689.  See  Powell  vs. 
Maguire,  43  CaL  11. 

85.  HialBg  copartner  who  claims  exemption 
from  general  law  of  partnerships  must  show 
his  case  to  be  within  exceptions  from  full 
operation  and  effect  of  general  law. — Delia- 
piazza  vs.  Foley,  112  CaL  880,  384,  44  Pac  Rep. 
727.  See  Jones  vs.  Clark,  42  CaL  180;  Stuart 
vs.  Adams,  89  CaL  867,  26  Pac  Rep.  970. 


§  2512.    EXPRESS  AGBEEMENT  NOT  NECESCABT  TO  CONSTTrUTE.    An 

express  agreement  to  become  partners  or  to  share  the  profits  and  losses  of  min- 
ing is  not  necessary  to  the  formation  or  existence  of  a  mining  partnership.  The 
relation  arises  from  the  ownership  of  shares  or  interests  in  the  mine  and  work- 
ing the  same  for  the  purpose  of  extracting  the  minerals  therefrom. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Distinction — Mining  and   ordinazy   part- 

nerships. 
8.  Delectus   personn—Ezistence  of. 
4.  Legal    relation — "Bare    mining    right"— 

Qualified  partnership. 
6.  Purchaser — Position  of. 

6.  Usage — When  part  of  partnership. 

7.  Working  under  "bare  nuning  right" — How 

considered* 
8-12.  When  exists. 
13, 14.  When  does  not  exist. 

15.  Trust — Land  acquired,  when  held  in. 


1.     APPLIED,     CITBD,     CONSTRUKD, 
PERRBD  TO,  etc.,  in:    Stuart  vs.   Adams,   89 


Cal.  367,  372,  26  Pac  Rep.  970  (construed  and 
applied  with  I  2611);  Berry  vs.  Woodburn,  107 
Cal.  604,  611.  40  Pac  Rep.  802  (construed  and 
applied);  Ferris  vs.  Baker,  127  Cal.  620,  621, 
69  Pac.  Rep.  987  (construed  and  applied  wltb 
I  2611). 

As  to  ownership  of  eharee  or  Interests  in 
mine  as  necessarr  element  of  nulnlns*  partner* 
ship,  see  |  2511  and  note  par.  10. 

2.  DISTINCTION  BBTWBBN  MINING  AND 
ORDINARY  PARTNERSHIPS.  —  Mininfi:  part- 
nership not  dissolved  by  death  of  partner  nor 
as  consequence  of  a  sale  of  partner's  Interest 
to  a  strangrer. — Taylor  vs.  Castle,  41  CaL  867» 
870. 

See  ante  I  2611  note  par.  4* 
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5.  DKIiflSCnrS  PBRSONiB  DOBS  NOT  VSV- 
AliLY  BZIST  IN   MININO  PARTNERSHIPS*^ 

Taylor  vs.  Castle,  42  CaL  867,  870. 
S««  post  S  2619  note  pars.  7,  8. 

4.  USGAL  RELATION  EXISTHfO  between 
two  or  more  persons  interested  In  "bare  mining 
riffht"  Is  that  of  qualified  partnership  and 
remedies  relating  to  mining  arising  out  of  It- 
Smith  va  Cooley,  66  Cal.  46,  48,  2  Pac.  Rep. 
880.  See  Rich  vs.  Davis,  6  CaL  164;  Duryea  vs. 
Burt.  28  Cal.  667,  669;  Settembre  vs.  Putnam, 
80  Cal.  490. 

6.  PURCHASER  OF  PARTNER'S  SHARE  in 

mining  partnership  presumptively  becomes 
partner  although  he  takes  no  part  in  manage- 
ment of  partnership  affairs  and  never  holds 
himself  out  to  the  world  as  partner.— Taylor 
vs.  CasUe,  42  CaL  867,  871. 

C     USAGE     ESTABLISHED     BT     FIRM     In 

method  of  doing  its  business  taken  as  part  of 
contract  of  partnership. — Taylor  vs.  Castle,  42 
CaL  867,  871. 

7.  ^WORKING  OF  MINE  UNDER  "BARE 
MINING  RIGHTS  uniformly  considered  in 
equity  as  species  of  trade. — Smith  vs.  Cooley, 
66  Cal.  46,  48,  2  Pac.  Rep.  880. 

8.  WHEN  EXISTS. — ^Mlnlng  partnership  re- 
lation arises  from  ownership  of  shares  or 
interest  in  mine  and  working  same  for  purpose 
of  extracting  minerals  therefrom. — Ferris  vs. 
Baker,  127  CaL  620.  621,  69  Pac.  Rep.  887. 

5.  By  agreement    providing   for    oecnpylngy 

working,  and  cultivating  mining  property  for 
mutual  benefit  of  parties,  and  for  division  of 
net  profits,  containing  other  specific  provisions 


AS  to  providing  means,  labor,  etc.,  in  working 
the  mine. — Nisbet  vs.  Nash,  62  CaL  640,  660. 

10.  For  sharing  Jointly  proceeds  of  mining 
venture  and  trading  after  deducting  and  re- 
paying amount  advanced  by  one  party  to 
agreement  and  providing  for  stated  interests 
of  proceeds  of  mining  venture,  tradings,  etc — 
Harris  vs.  HiUegass,  64  Cal.  463,  467. 

11.  Where  tenants  in  common  of  mining 
ground  work  it  together  and  pay  expenses  of 
working  out  gold  taken,  and  divide  resi- 
due in  proportion  to  interest  of  each  in  the 
mining  ground. — ^Nolan  vs.  Lovelock,  1  Mont. 
224,  227. 

See  ante  S  2611  note  pars.  18-80. 

12.  Where  there  is  community  of  Interest 
In  original  capital  and  in  profit  and  loss. — 
Harris  vs.  Hillegass,  64  CaL  463,  468. 

18.  Does  not  arise  by  contract  by  superin- 
tendent to  work  mine,  pay  one  half  expenses 
thereof,  and  receive  one  half  product  of  mine 
for  labor;  fixes  rule  of  compensation  for  ser- 
vices rendered,  and  is  not  agreement  to  become 
partners. — Stuart  vs.  Adams,  89  CaL  867,  878, 
26  Faa  Rep.  970. 

14.  Does  not  exist  where  parties  never  in 
conjunction  with  each  other  worked  mine  for 
purpose  of  extracting  mineral,  and  whatever 
work  one  did  before  purchase  by  other  was 
done  under  original  agreement  by  which  he 
was  entitled  to  big  wages. — Berry  vs.  Wood- 
burn,  107  CaL  604,  611,  40  Pac  Rep.  802. 

15.  MINING  GROUND  ACQUIRED  BY  PART- 
NER is  held  in  trust  for  benefit  of  partnership. 
—Settembre  vs.  Putnam,  80  Cal.  490,  495. 


§  2513.  PROFITS  AND  LOSSES,  HOW  SHARED.  A  member  of  a  minuig 
partnership  shares  in  the  profits  and  losses  thereof  in  the  proportion  which  the 
interest  or  share  he  owns  in  the  mine  bears  to  the  whole  partnership  capital  or 
whole  number  of  shares.    „,^^^^y.    ^^^^^^^  ^^^^  gi,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2«  Construed  with  reference  to  relation. 

1.  APPLIED,  CTTKDf  CON8TRUBD,  RB- 
FEIRRBO  TC;  etc.,  in:  Stuart  vs.  Adams,  89 
CaL  867.  871,  26  Pac.  Rep.  970  (construed). 


2.  CONSTRUED — ^As  referring  to  relation 
of  partners  to  each  other,  and  as  having  no 
reference  to  liability  of  the  partnership  to 
third  persons. — Stuart  vs.  Adams,  89  CaL  867, 
871,  86  Pac  Rep.  970. 


§2514.  LIEN  OF  PABTNEBS.  Each  member  of  a  mining  partnership  has 
a  lien  on  the  partnership  property  for  the  debts  due  the  creditors  thereof,  and 
for  money  advanced  by  him  for  its  use.  This  lien  exists  notwithstanding  there  is 
an  agreement  among  the  partners  that  it  must  not. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstraed,  referred  to,  etc 

2.  Construed — With  reference  to  lien. 

8.  Same — With  reference  to  right  to  posses- 
sion. 
4,5.  Lien-T-Extent  to  which  exists. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  In:  Morgranstern  vs.  Thrift. 
66  Cal.  677,  578,  6  Paa  Rep.  689  (oonstrned  and 
applied);  Stuart  ts.  Adams,  89  Cal.  867,  871, 
26  Pac  Rep.  970  (constjued  and  applied  with 
(2620);  McFarland  vs.  Martin,  144  Cal.  771, 
778,  78  Pac.  Rep.  239  (cited). 


As  to  Joint  llabllltr  of  ■alnlnf  partaer  for  all 
obUffatloBia  of  copartmershli^  see  ante  |  2442 
and  note  par.  6. 

2.  CONSTRUED  AS  GIVING  lilBN  for  pur- 
pose of  enabllner  each  partner  to  collect  from 
his  copartners  their  proportion  of  their  in- 
debtedness which  they  may  have  been  com- 
pelled to  pay  in  full. — Stuart  vs.  Adams,  89 
CaL  867,  872,  26  Pac  Rep.  970. 

8.  Aa  not  stvlnff  eltber  partner  rlsht  to 
poaaeeslon  of  partnership  property  to  the  ex- 
clusion of  the  other   from  such  possession.— 


If  2515-2517       <18M) 


HOT  DISSOLiVBO  BY  SAl^  OF  IHTEREST. 


imv.III»Pt.IV« 


Morganstem  vs.  Thrift,  66  CaL  577,  678,  6  Paa 
Rep.  €89. 

4.  LIEN  OF  PARTNER  HAS  NO  CONNBC- 
TION  with  possession,  but  exists  Independent 
thereof. — Morsanstern  ys.  Thrift,  66  CaL  677» 
£78,  6  Pac  Rep.  689. 


Bxtota 

Is  1«  aet«al  po— rssi— ,  and  It  makes 
no  difference  that  partnership  has  come  to  end, 
one  beinfiT  as  much  entitled  to  possession  as 
other. — Mor^anstem  vs.  Thrift.  66  CaL  677, 
678,  6  Pac  Rep.  688. 


§  2515.  MINE.  PABTNERSmP  PBOPEBTT.  The  mining  gronnd  owned  and 
worked  by  partners  in  mining,  whether  purchased  with  partnership  funds  or  not, 
is  partnership  property. 

History:     Enacted  March  21,  1872. 


1.  Mining  ground — ^When  eonaidered  partnership 

property. 

2.  Same — When  not  distingnished. 

3.  8ame — When  considered  in  light  of  eommer* 

cial  partnership. 

1.  BIlBlair  STOWid  obtatacd  by  parties  eolelr 
for  purpose  of  eztmetlsir  sold  from  It  and  for 
that  object,  brought  into  partnership  as  capital, 
resrarded  partnership  property. — Duryea  vs. 
Burt,  28  Cat.  669,  684. 

See  ante  i  2511  note  pars.  11,  12. 

Sb  Land  obtained  for  sole  pwrposo  of  mln* 
Ins:  and  in  vest  ins:  in  mininfir  partnership  can* 
not  be  distinguished  as  resting  upon  any  other 
footing  in  its  relation  to  partnership  than  min- 
ing land  acquired  by  partnership  for  mining 


purposes  after  joint  onterprlso  Is  fully  In 
operation. — ^Duryea  vs.  Burt,  28  CaL  669,  684. 
See  Crawshay  va  Maule,  1  Swanst.  496.  628,  18 
Rev.  Rep.  126. 

••  Parties  ao««lriav  taterest  In  mines  for 
sole  purpose  of  working  In  them,  consid- 
ered as  enterlncr  Into  commercial  partner- 
ship where  there  Is  not  only  express  Intention 
to  work  mine,  but  such  object  has  been  either 
duly  contemplated  by  parties,  or  is  of  such 
paramount  consequence  as  to  effectually  over- 
balance any  other  advantages  anticipated  from 
estate. — ^Duryea  vs.  Burt,  28  CaL  669,  684.  See 
Fereday  vs.  Wightwick,  1  Buss.  &  M.  46,  49, 
82  Rev.  Rep.  136. 

See  ante  9  2511  note  par.  t. 


§2516.    PA&TNEBSHIP  NOT  DISSOLVED  BY  SALE  OF  INTEBEST.    One 

of  the  partners  in  a  mining  partnership  may  convey  his  interest  in  the  mine  and 
business  without  dissolving  the  partnership.  The  purchaser,  from  the  date  of  his 
purchase,  becomes  a  member  of  the  partnership. 

History:     Enacted  March  21,  1872. 

1.  Liability  of  partner — ^After  dissolution. 

2.  Same^Rules  of  ordinary  partnership— How 

far  regulate  mining  partnership. 
3-5.  Transfer  by  partner — Effect  of. 

6.  Same — Necessity  of  consent. 
7, 8.  Same — Purchase  by  partner — ^Effect  of. 

1.  LIABILfTY  OF  PARTNBR.  —  Partner 
liable  after  diawolatloii  to  parties  with  whom 
Arm  had  dealings  until  they  have  had  personal 
notice  of  dissolution  and  until  dissolution  ad- 
vertised In  respect  to  other  parties  where  dls- 
solution  takes  place  by  transfer. — Dellapiazza 
vs.  Foley,  112  Cal.  380,  888,  44  Pac  Rep.  727. 

2.  RULBS  REGULATING  ORDINARY  PART- 
NBRSHIPSy  although  to  some  extent  forming 
proper  guide,  do  not  necessarily  determine 
rules  regulating  mining  partnerships  and 
power  of  one  member  to  bind  company  or  its 
members. — Skillman  vs.  Lachman,  28  Cal.  198, 
199,  206,  83  Am.  Dec.  96. 

See  ante  §  2511  note  par.  5. 

8.  TRANSFER  BY  PARTNERS.— MIbIh*  co- 
pnrtnerahlp  conTcylny  all  its  property  to  a 
corporation  is  necessarily  and  wholly  dissolved 
in  sense  of  ceasing  to  exist — Dellaplazaa  va. 
Foley,  112  Cal.  380,  886,  44  Pac  Rep.  727. 


4.  Aa  to  sncli  partner,  bat  not  mm  aa  eatlre 
mining  partnership.  —  Dellapiazza  vs.  Foley, 
112  Cal.  880,  886,  44  Pac.  Rep.  727.  See  Skill- 
man  vs.  Lachman,  23  CaL  198,  83  Am.  Dec  96; 
Duryea  vs.  Burt,  28  CaL  669;  Taylor  vs.  Castle, 
42  CaL  367,  369. 

5.  Pnrcliaser  becomea  partner,  although  he 
takes  no  part  In  the  management  and  never 
holds  himself  out  as  such. — Taylor  va.  Castle, 
42  CaL  867,  369.  871. 

6.  ALIi  MINING  SHARES  BIAT  BE  TRANS- 
FERRED without  consent  of  partners. — Duryea 
TS.  Burt,  28  CaL  669,  686. 

7.  PARTNER  MAY  PURCHASE  INTEREST 
OF   COPARTNER   IN   MINING   PROPERTY,   If 

there  be  no  circumstances  of  fraud  or  of  trust 
apart  from  this  relation,  and  so  purchasing 
holds  property  as  atranger  might. — ^Bradbury 
vs.  Barnes,  19  CaL  120,  123. 

Aa  to  duty  of  partners  to  exerclae  toimrds 
eopartners  biybeat  sood  faltb,  see  ante  S  2411 
and  note. 

8.  By  one  owner  of  his  interest  In  mining 
partnership  does  not  dissolve  same. — Skillman 
vs.  LAchman,  23  CaL  198,  199,  206,  83  Am.  Dec 
96. 


§2517.    PURCHASER  TAKES,  SUBJECT    TO    LIENS,    UNLESS,    ETC.     A 

purchaser  of  an  interest  in  the  mining  ground  of  a  mining  partnership  takes  it  sub- 
ject to  the  liens  existing  in  favor  of  the  partners  for  debts  due  all  creditors  thereof, 


Tit.  X,  eiM  nr.] 


WRITTKN  CONTRACT— WHEN  BINDING. 


(1881)        If  «U8-26aO 


or  advances  made  for  the  benefit  of  the  partnership,  tmlesa  he  purchased  in  good 
faith,  for  a  valuable  consideration,  without  notice  of  such  lieiu 

History:     Enacted  March  21,  1872. 


§2518.    TAKES 


NOTICE  OF  UEN,  WHEN.    A  purchaser  of  the  inter- 


est  of  a  partner  in  a  mine  when  the  partnership  is  engaged  in  working  it,  takes 
with  notice  of  all  liens  resulting  from  the  relation  of  the  partners  to  each  other 
and  to  the  creditors  of  the  partnership. 

History:     Enacted  March  21,  1872. 

1.  Purchaser — Takes  subject  to  debts.  ^or  debts  which  may  be  paid  out  of  assets. — 

2.  Same — ^Liabilitj  on  note.  Jones  vs.  Clark,  42  Cal.  180»  194. 

See  ante  S  2616  note  par.  5. 
1.    Poreliaaer  takes  tatereat  sabjcet  to  debts,  a.    Ltable   for   note   executed   by   partner. — 

and  has  no  right  to  recover  against  his  vendor      Decker  vs.  Howell,  42  CaL  686»  642. 

§  2619.  OONTBAOT  IN  WBTHSQ,  WHEN  BINDING.  No  member  of  a  min- 
ing  partnership  or  other  agent  or  manager  thereof  can,  by  a  contract  in  writing, 
bind  the  partnership,  except  by  express   authority  derived  from  the  members 


thereof. 


History:    Enacted  March  21,  1872. 


1.  Authority — ^Not  Implied  as  to  proznissorj 

note. 

2.  Same— Of  secretary. 
3-7.  Same — Superintendent. 

8.  Evidence — Sufficiency  of  to  bind  partner- 
ship on  note. 

1.  AIJTHORITT  IS  IfOT  IMPLIBD  In  case 
of  mining  partnerships  either  to  members  or 
to  managing  agents  to  bind  partnership  by 
promissory  note  In  name  of  firm  for  firm  In- 
debtedness.— ^Skillman  vs.  lAchman,  28  CaL 
198,  199p  207,  88  Am.  Dec.  96. 

a.  MINING  PARTNERSHIP  BOUND  by  con- 
tract in  writing  made  in  firm  name  by  secre- 
tary authorized  at  meeting  of  company,  rati- 
fied and  approved  In  the  same  manner,  where 
It  was  shown  that  the  company  usually  did 
business  in  that  way  and  there  were  no  writ- 
ten regulations  or  by-laws  adopted  for  its 
government. — Taylor  vs.  Castle.  42  CaL  867, 
871. 

8.  SUPBRINTISBrDBNTir'Avtbority  of  the 
soperlnteBdeiit  may  be  conferred  by  articles 
of  association  or  by  evidence  of  general  usage. 
— Jones  vs.  Clark,  42  CaL  180,  192. 

See  post  I  2620  note  pars.  2,  8. 


4.  Bxteada  to  pureliaae  of  supplies  and 
materials  necessary  for  working  of  mine  upon 
credit — Jones  vs.  Clark,  42  CaL  180.  191;  Stu- 
art va.  Adams,  89  CaL  867,  872,  26  Pac  Rep. 
970. 

5.  Does  not  extend  so  as  to  bind  concern 

by  promissory  notes  or  bills  of  exchange  un- 
less specially  authorized. — Jones  vs.  Clark,  42 
CaL  180,  191. 

6.  Or  other  contract  executed  by  superin- 
tendent except  where  same  are  usual  and 
necessary  In  ordinary  prosecution  of  the  work. 
— ^ones  vs.  Clark,  42  CaL  180,  191. 

7.  MBMBERS  OF  MINING  CORPORATION 
BSTOPPEID  from  denying  authority  of  super- 
intendent to  execute  promissory  note  where 
money  obtained  thereby  Is  used  in  partnership 
and  is  known  to  the  partners  who  sanction 
payment  of  interest  thereof. — Jones  vs.  Clark, 
42  CaL  180,  192. 

8.  BVIDBNGB. — Party  seeking  to  enforce 
payment  of  promissory  note  must  prove  that 
person  executing  it  in  name  of  partnership  had 
authority  and  power  to  do  so. — SklUman  vs. 
Lachman,  28  CaL  198,  199,  207,  83  Am.  Dec 
96. 


§2520.  OWNERS  OF  IHAJ0BIT7  OF  SHABES  GOVERN.  The  decision  of 
the  members  owning  a  majority  of  the  shares  or  interests  in  a  mining  partnership 
binds  it  in  the  conduct  of  its  business. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construction. 

8,4.  Superintendent — ^Authority  of. 

1.    Applied,    eltedy    constmed,    referred    to, 

etc..  In:    Stuart  vs.  Adams,  89  CaL  367,  871,  26 
Pac  Rep.  970  (construed  and  applied). 

a.  CoBstrvctloa  of  this  seetlon  In  relation 
to  general  liability  of  mining  partner  for  all 
obligrations  of  partnership  jointly  with  his  co- 
partners.— See  ante  SI  8442,  8618,  2614  and 
notes. 


&  Snperinteiideiit  of  mine  bns  right  to  ex- 
pend partnership  money  in  purchase  of  articles 
necessary  for  conducting  of  mine  in  usual 
manner  without  authority. — Stuart  vs.  Adams, 
89  CaL  867,  872,  26  Pac.  Rep.  970. 

4.     CANlfOT  BIND  PARTNERSHIP  EXCEPT 

upon   such  contracts  as   are   usual  and   neces* 
sary  in  ordinary  prosecution  of  work. — Stuart 
vs.  Adams,   89   CaL   867,   372,   26   Pac.  Rep.  970. 
See  Jones  vs.  Clark,  42  CaL  180. 
See  ante  9  2519  note  pars.  8-6. 
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CHAPTER  L 

INSURANCS    IN    GENERAU 
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IL  What  Maj  be  Insured,  %%  2531 ' 

IIL  Parties  If  253&-2542. 

lY.  Insurable  Interest,  %%  2546-255a. 

y.  Coneealment  and  Bepresantatm 

VI.  The  Pol^jr,  %%  2586-2599. 

VIL  Wanantica,  li  2603-26U. 

Vni.  Premiomsy  i§  2616-2622. 

IX.  IxMS,  %%  2626-2629. 

X  Notiee  of  Lom,  |i  2633-2637. 

2X  Doable  Insoranee,  i§  2641-2642. 

XTT,  Beinsnmncy,  li  2646-2649, 


ARTICLE  L 

DEFINITION  OF  INSURAKCfll 
1 2527.    Insoranee^  what^ 

§2527.  mBURANOE,  WHAT.  Insurance  is  a  contract  whereby  one  tmdertakes 
to  indemnifj  another  against  loss,  damage,  or  liability,  arising  from  an  unknown 
or  contingent  event  Hiatoiy:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstnxed,  referred  to,  etc. 

2.  Application  as  part  of  policy. 

3.  Arson  with  respect  to  insured  property. 

4.  Assumption  of  policy  by  another  company. 

5.  Commissioner  of  insurance. 

6.  Consent  of  person  whose  life  is  insured. 

7.  Creditor — iDSurance  in  behalf  of. 

8.  Delivery  of  policy. 

9.  Foreign  law. 
10.  Indemnity — Insurance  is. 
n.  Insurance  corporations. 

12.  Judicial  definition. 

13.  Marine  insurance. 

14.  Minor's  life — Insurance  on. 

15.  Mutual  or  benefit  insurance. 

16.  Policy,  what. 

17.  Reinsurance. 

18.  Relative's  interest  in  life  of  another. 

19.  Right  of  insurer  to  subrogation. 

20.  Unauthorized  insurance  may  be  ratified. 

1.  APPLIED,  CITBD,  COlfSTRUKD,  RE- 
FERRED TO,  etc.,  In:  Union  Ins.  Co.  vs. 
American  F.  Ins.  Co.,  107  Cal.  827,  330,  48  Am. 
St.  Rep.  140.  40  Jr'ac.  Rep.  431,  28  L.  R.  A.  692 
(cited);  Crawford  vs.  Transatlantic  F.  Ins.  Co., 
125  Cal.  609.  611,  68  Pac.  Rep.  177  (cited  In 
connection  with  i  2628,  which  Is  not  in  code). 

2.  Application  ■■  part  of  polle7« — Bee  post 
f  2606  and  note  pars.  2,  S. 


« 


tm 

Penal  Code  S  648  and  note. 

4.  ASSUMPTTOlf  OF  POUtCT  BT  AJVOTHKB 
COXPAirr  which  takes  over  business  of  com- 
pany which  issued  policy,  such  assumption 
bein?  assented  to  by  Insured,  creates  requisite 
privity  between  insured  and  assumlnsr  com- 
pany and  shows  more  than  mere  naked  con- 
tract of  reinsurance. — ^Whitney  vs.  American 
Ins.  Co.,  127  Cal.  464,  470.  68  Pac  Rep.  897. 

As  to  relas«raMccy  see  post  8  2646  and  note. 

B.  Commlsaioaer  of  laavraaee, — See  Politi- 
cal Code  81  694-648  and  notes. 

a.  Conaeat  of  pctbob  ^Hioao  life  fa  laawrcd 
aa  eondltloa  of  laanraaco  thereoa. — See  mono- 
irraphlc  note  by  Irwin  Taylor,  66  L.  R.  A.  686. 

7.     CRBDITOR — laaonuice  la  beluUf  of. — See 

monographic  note  by  J.  H.  Hill,  68  Ij.  R.  A. 
462-466. 

&  Delivery  of  policy. — See  post  8  2586  and 
note  para  14-18. 

a.  FOREIOlf  LAW  with  reference  to  which 
policy  was  Issued  will  be  construed  with  refer- 
ence to  decisions  of  highest  court  of  state  in 
which  such  law  was  enacted.— Osborne  va 
Home  L.  Ina  Co.,  ISS  CaL  610,  612.  66  Pac. 
Rep.  616. 

lOu     nfDBBflflTT — ^InaaraBce  la  eoatract  of. 


Tit.  XI,  eh.  J,  art.  U.] 


WHAT  MAY  BE  UfSVRBD  AGAINST. 


(1888)        II 25S1-2B88 


— Davis  vs.  Phcenlx  Ins.  Co.,  Ill  Cal.  409,  415, 
43  Pac.  Rsp.  1115.  See  Ruse  vs.  Mutual  B.  Ins. 
Co..  23  N.  Y.  616. 

11.  Iwinrance  corporatliws. — See  ante  ||  414« 
46  3p  and  notes. 

12.  ITS  JVDICIAI«  DBSFCflTION*— "Contract 

with  party  to  secure  him  affalnst  apprehended 
loss  on  account  of  his  Interest  in  particular 
subject-matter,  and  not  at  all  incidental  to  or 
transferable  with  the  subject-matter." — ^Davls 
vs.  PhoBniz  Ins.  Co.,  Ill  GaL  409.  416,  4S  Pac. 
Rep.  1116.  See  Carpenter  vs.  Providence  W. 
Ins.  Co.,  41  U.  &  (16  Pet.)  496,  bk.  10  L.  ed.  1044. 

18.     Marine     lasonuioe^ — See     post      ||  2655« 

2746  and  notes. 
14,    Minor's  lUe — Inaoraaca  om — See   mono- 


grraphlc  note  by  Irwin  Taylor.  67  !«.  R.  A.  496- 
606. 

IS,  Mntuml  or  membership  Insnranee  — 
Syeeial  features  ofi — See  monoirraphlo  note  62 
Am.  St.  Rep.  648-679. 

18.    Polloyy  what. — See  post  S  2586  and  note. 

17.  Relnsamnce* — See  post  S  2646  and  note. 

18.  Relative's  Insvrable  Intercet  In  life  of 
another. — See  monogrraphio  note  by  F.  H. 
Bowlby,  64  L.  R.  A.  226-284. 

ISl     Risrbt    of    Insurer    to    snbrosntlon^— Bee 

monosrraphlo  notes  SO  Am.  Dec.  102;    44  Am. 
St.  Rep.  781-739. 

88*    Unauthoriaed  Insurance  nuir  be  ratifled. 
post  f  2586  and  note  para.  S2»  88. 


ARTICLE  n. 

WHAT  MAY   BBS   INSURED. 

S  2531.    Wlist  events  msj  be  insured  against.  1 2533.    Usual  kinds  of  insoranea. 

S  2532.    Insarance   of   lottery  or   lottery   prize      1 2534.    AU  subjeet  to  this  chapter, 
unauthorized. 

§  2531.  WHAT  EVENTS  MAT  BE  INSURED  AGAINST.  Any  contingent  or 
unknown  event,  whether  past  or  future,  which  may  damnify  a  person  having  an  in- 
surable interest,  or  create  a  liability  against  him,  may  be  insured  against^  subject 
to  the  provisions  of  this  chapter. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  eto. 

2.  GommissionerB'  note. 

3.  Delivery  of  policy. 

4.  Insurable  interest,  what. 

5.  Wager  policies — Common  law  as  to. 

1.  Applied,     cited,    conatraed,     referred     to, 

etc.  In:  Union  Ins.  Co.  vs.  American  P.  Ins. 
Co.,  107  Cal.  827.  330,  48  Am.  St.  Rep.  140,  40 
Pac  Rep.  431,  28  la.  R.  A.  692  (cited). 

2.  CommlMlonera'  note  cites  CosseshaU  vs. 
American   Ins.  Co.,  S   Wend.    (N.   Y.)    283,  and 


says:  "Property  or  rights  of  assured  In  re- 
spect to  which  he  Is  liable  to  loss  is  subject  or 
Insurable  Interest" 

8.     DellTery   of  policy  after   loss. — See   post 
S  2686  and  note  par.  16. 

4.  iBswable  tntereaty  whatu — See  post  |  2646 
and  note  par.  2. 

5.  'Waser  policies — CommoB  law  as  to. — See 

article  by  Hon.  Guy  C  H.  Corliss,  32  Alb.  L.  J. 
886,  408,  reproduced  as  note  In  68  Am.  Rep. 
185-148. 


§2532.  INSURANCE  OF  LOTTERY  OB  LOTTEBT  PBIZE  UNAUTHOB- 
I2«ED.  The  preceding  section  does  not  authorize  an  insurance  for  or  against  the 
drawing  of  any  lottery,  or  for  or  against  any  chance  or  ticket  in  a  lottery  drawing  a 
prize.  History:   Enacted  March  21,  1872. 

Lottery  tlekets,  penal  pvoTlsioas  asalnst  immurtrnm^ — See  Penal  Code  |  824  and  notsi 

§  2533.  USUAL  KINDS  OF  INSUBANOE.  The  most  usual  kinds  of  insurance 
are: 

1.  Marine  insurance; 

2.  Pire  insurance; 

3.  Life  insurance; 

4.  Health  insurance;  and, 

5.  Accident  insurance. 

History;   Enacted  March  21,  1872. 


1.  Accident  insnranee. 

2.  Assumption  of  policy  hy  another  company. 

3.  Commissioners'  note. 


4.  Fire  insurance. 

5.  Life  and  health  insurance. 

6.  Marine  insurance. 
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!•  ACCIDBHT  INSURAHCSS  Is  where  In- 
Bured  Is  to  have  a  sum  of  money  paid  him  in 
case  of  Injury  by  accident  or  to  his  estate  In 
case  of  death  by  accident. — See  Richards  vs. 
Travelers  Ins.  Co.,  89  CaL  170.  178,  28  Am.  St. 
Rep.  465,  86  Pac.  Rep.  762;  Fischer  vs.  Trav« 
elers  Ins.  Co.,  77  Cal.  246»  19  Pac.  Rep.  425, 
1  L.  R.  A.  672;  Bean  va  Travelers  Ins.  Co.,  94 
CaL  681,  29  Pac.  Rep.  1118;  Rorlck  vs.  Railway 
O.  &  SS.  A.  Assoc,  119  Fed.  Rep.  €8  (case  aris- 
ing: in  California). 

"What  Is  deatb  by  aeeldciital  meams.— See 
note  28  Am.  St.  Rep.  641. 

2.  AMamptloB  of  policy  by  aaother  com- 
panyi^ — See  ante  S  2627  and  note  par.  4« 


8.  COMMISSIONBRS*  IfOTSS  is  as  follows: 
''See  title  two,  part  four,  division  first  of  this 
code,  ante.  Health  and  accident  insurance 
are  authorized  by  the  law,  and  are  grovemed 
by  this  chapter,  as  also  insurance  of  the  lives 
of  animals,  companies  beln^r  authorized  to  be 
formed  therefor  by  f  286,  subd.  2,  ante." 

See  ante  I  286  and  note. 

4.  Fire  insanuce. — Seo  post  H  275S-S767 
and  notes. 

e«. — See     post 


S.     Ufa     aad     bealtb 

SS  2762-2766  and  notes. 

6k     M  arlao  las 

and  notes. 


post    II  2656-8746 


§2534.    ALL  SXTBJEOT  TO  THIS  OHAPTEB.     All  kinds  of  insurance  are 
subject  to  the  proyisions  of  this  chapter. 

History:    Enacted  March  21,  1872. 

Comialssloaers*    mote    Is    as    follows:     "And      emment  of  the  State,'  PoliUcal  Codflb  Insur- 
are   also   subject  to  the  provisions   of  article      ance  Commissioner."* 
sixteen,  chapter  three,  part  three,  'Of  the  Gov- 


ARTICLE  m. 

PARTIES    TO    THE    CONTRACT. 


§  2538.    Designation  of  parties. 

§  2539.    Who  may  insure. 

S  2540.    Who  may  be  insured. 


§  2541.  Assignment  to  mortgagee  of  thing  in- 
sured. 

i  2542.  New  contract  between  insurer  and 
assignee. 


§  2538.  DESIGNATION  OF  PA&TIES.  The  person  who  nndertakes  to  indem- 
nify another  by  a  contract  of  insurance  is  called  the  insurer,  and  the  person 
indemnified  is  called  the  insured. 

History:    Enacted  March  21,  1872. 


1, 2.  Change  of  beneficiary. 

3.  Commissioners'  note. 

4.  Insurance  agents. 

1.  CHAlfGB  OF  BENBFICIART  Of  life  of 
policy  can  be  made  only  by  person  originally 
desigrnated,  and  not  by  one  who  procures  policy. 
— See  Griffith  vs.  New  York  L.  Ins.  Co.,  101 
Cal.  627.  636,  636,  86  Pac  Rep.  113.  Conn. 
Chapin  vs.  Fellowes,  36  Conn.  132,  4  Am.  Rep. 
49.  Mass.  Gould  vs.  Emerson,  99  Mass.  154, 
96  Am.  Dec.  720.  Ohio.  Fraternal  M.  L.  Ins. 
Co.  vs.  Appleffate,  7  Ohio  St.  292. 


2.  Compare  t  Bowman  vs.  Moore.  87  CaL 
806,  311,  25  Pac  Rep.  409  (holding:  that  changre 
of  beneficiary  in  mutual  benefit  association, 
by-laws  of  which  provide  therefor,  made  ac- 
cording to  such  by-laws.  Is  valid  substitution). 

3.  COMMISSIONERS'  NOTE  declares  that 
party  undertaking:  to  make  indemnity  is  called 
"insurer"  or  "underwriter,"  and  parties  to  be 
indemnified  "assured"  or  "insured,"  and  that 
as  underwrittngr  is  not  practised  in  this  state, 
term   "underwriter^   is  not   used. 

4.  iBBorance  aveats. — See  post  1 2686  and 
note  pars.  1-4. 


§  2539.  WHO  MAT  INSUEE.  Any  one  capable  of  making  a  contract  may  be 
an  insurer,  subject  to  the  restrictions  imposed  by  special  statutes  upon  foreign  cor- 
porations,  non-residents,  and  others. 

History:    Enacted  March  21,  1872. 


1.  Assumption  of  policy  by  another  company. 

2.  Commissioners*  note. 

1.    AMamptlon   of   polley   l^T   aaother   eom- 
paar* — See  ante   f  2527   and  note  par.   4. 


&  CommlMiloBeni'  note  Is  as  follows:  'Re- 
strictions alluded  to  are  found  in  references 
made  in  the  notes  to  tf  2533,  2584  in  the  Politi- 
cal Code,  and  this  code,  ante,  under  the  titles 
'Corporations'  and  Insurance  Commissioner."* 


§  2540.    WHO  MAT  BE  INSUBEO.    Any  one  except  a  public  enemy  may  be 

insured.  History:    Enacted  March  21,  1872. 


Tit.  Xly  ch.  I,  art.  III.] 


ASSIGNMBlfT   TO   MORTGAGBID. 


(188S)        11 2541,2649 


1.  Assignment  of  insurance  policy. 

2.  Common   law   declared — Commissioners'   note. 

3.  Consent  of  person  whose  life  is  insured. 

4.  Insurable  interest. 

!•    A««UiriKineiit     of     twiiiniBee     policy* — See 

post  (  2599  and  note. 

2.  COMMON  LAW  DBCL.ARBD.  —  COMMIS- 
SIONERS' NOTE  declares  that  exception  Is  In 
consonance  with  greneral  principle  that  con- 
tracts with  alien  enemy  are  void  and  that 
Insurance    is    not    distlnsruishable    from    any 


other   contracts    as    respects    ability    to   enter 
into  it 

8.  Conseat  of  person  ^rbose  llfo  Is  Insured 
as  condition  of  insnrance. — See  monographic 
note  by  Irwin  Taylor,  66  L.  R.  A.  586. 

4.     Instfrable  Interest,  irbat.^ — See  post  (  2640. 

Insnrance  on  life  of  minor. — See  monogrraph- 
io  note  by  Irwin  Taylor,  67  L.  R.  A.  496-606. 

Insurable  interest  In  life  of  parent  or  cblld 
or  otber  relative  by  blood. — See  mono^raphio 
note  by  F.  H.  Bowlby,  64  L.  R.  A.  226-234. 


§  2541.  ASSIGNMENT  TO  MOBTOAOEE  OF  THING  INSTTRED.  Where  a 
mortgager  of  property  effects  insurance  in  his  own  name,  providing  that  the  loss 
shall  be  payable  to  the  mortgagee,  or  assigns  a  policy  of  insurance  to  the  mortgagee, 
the  insurance  is  deemed  to  be  upon  the  interest  of  the  mortgager,  who  does  not 
cease  to  be  a  party  to  the  original  contract,  and  any  act  of  his  which  would  other- 
wise avoid  the  insurance  will  have  the  same  effect,  although  the  property  is  in  the 
hands  of  the  mortgagee,  but  any  act  which,  under  the  contract  of  insurance,  is  to 
be  performed  by  the  mortgager,  may  be  performed  by  the  mortgagee,  with  the 
same  effect  as  if  it  had  been  performed  by  the  mortgager. 

History:  Enacted  March  21,  1872,  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  416.  held  unconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c  CDLVin,  p.  616. 

79  Am.  St  Hep.  17,  60  Pac.  Rep.  467.  See 
Duff  vs.  Randall,  116  Cal.  226.  58  Am.  St.  Rep. 
168,  48  Pac  Rep.  66;  Holhrook  vs.  Baloise  F. 
Ins.  Co.,  117  Cal.  661,  666,  49  Pac  Rep.  666; 
Carpenter  vs.  Providence  W.  Ins.  Co.,  41  U.  8. 
(16  Pet.)  495,  bk.  10  L.  ed.  1044. 

4.  PROVISIOlf Ali  ASSIGlfMENT  TO  MORT- 
OAGBB  of  contlngrent  proceeds  of  contract 
results  from  stipulation  In  contract  of  pay- 
ment to  mortgragee  in  case  of  loss,  and  such 
stipulation  does  not  have  effect  to  substitute 
mort^ra^ee  for  mortsagrer  as  party  Insured. — 
Holbrook  vs.  Baloise  P.  Ins.  Co.,  117  Cal.  661, 
666,  49  Pac.  Rep.  665. 

Asslflnineiit  of  policy. — See  post  S  2699  and 
note. 

AmliTimemt  of  InaiimBee,  when  valid,  and 
what  conntltntes. — See  monofirraphlc  note  66 
Am.  Dec.  747-766. 

5.  RBTBfBURSEMEirr  OF  MORT6AOBE3 
FOR  PRBMIUHS  PAID,  where  mortgragreo  pro- 
vides that  mort^affer  shall  Insure  and  that 
upon  default  mortgragree  may  Insure  at  ex- 
pense of  mortgager,  should  not  be  allowed  in 
action  to  foreclose  where  It  Is  not  averred  In 
complaint  that  mortgrager  was  In  default  and 
there  Is  no  evidence  of  payment  by  mort- 
gagree  prior  to  commencement  of  action.— 
Washburn  vs.  Wilkinson,  69  Cal.  688,  639. 


1.  Applied,  cited,  constmed,  referred  to,  etc 
2,  3.  Mort^aeree  as  insured — Effect  of  payment 
of  debt. 

4.  Provisional  assignment  to  mort&^agee. 

5.  Reimbursement  of  mortgagee  for  premiums 

paid. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Reynolds  vs.  London 
&  L.  F.  Ins.  Co.,  128  Cal.  16.  19,  79  Am.  St.  Rep. 
17,  60  Pac.  Rep.  467  (applied);  Sharp  vs.  Scot- 
tish IT.  &  N.  Ins.  Co.,  136  Cal.  642,  647,  19  Pac 
Rep.   268,  616   (cited  In  dis.  op.). 

2.  MORTGAGEE  AS  INSURED,  In  policy 
payable  to  him,  his  Interest  In  property  Is  not 
affected  by  his  foreclosure  and  purchase  of 
premises  and  credit  griven  for  amount  of  debt. 
If  at  time  of  loss  deed  has  not  been  made  and 
rigrht  of  redemption  has  not  been  cut  off.-> 
National  Bank  vs.  Union  Ins.  Co..  88  Cal.  497, 
507-609,  22  Am.  St.  Rep.  324,  26  Pac.  Rep.  609; 
Bragrgr  vs.  New  Engrland  M.  F.  Ins.  Co.,  25  N.  H. 
298;  Heaton  vs.  Manhattan  F.  Ins.  Co.,  7  R.  L 
508. 

nfortsrasree's  Insurable  Interest. — See  mono- 
firraphlc note  64  Am.  Dec.  698-700. 

8.  Payment  or  diseharare  of  debt  puts  end 
to  mortgragree*s  Interest  In  policy. — ^Reynolds 
vs.  London  &  Li.   F.   Ins.   Co.,   128  Cal.   16,  19, 


§  2542.    NEW  OONTBAOT  BETWEEN  INSUREB  AND  ASSIGNEE.    If  an 

insurer  assents  to  the  transfer  of  an  insurance  from  a  mortgager  to  a  mortgagee 
and,  at  the  time  of  his  assent,  imposes  further  obligations  on  the  assignee,  making 
a  new  contract  with  him,  the  acts  of  the  mortgager  cannot  affect  his  rights. 

History:    Enacted  March  21,  1872. 

Ifesotlablllty     of      poller*  <— Commissioners'      form,   whether   marine,   fire,   or   life,   are   not 

note  says:  ''Policies  of  insurance  in  their  usual      nefirotlable  nor  subject  to  be  assigned  without 
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th«  consent  of  the  Insurers,  so  as  to  give  the      them  In  his  own  name, 
assisnee    a    right    to    prosecute    claims    upon      slffned  bill  of  ladlnff." 


as  he  may  on  an  as- 


ARTICLE  IV. 


INSURABLE   INTEREST. 


S  2546.  Insurable  interest,  wliat. 

S  2547.  In  what  may  consist. 

§  2548.  Interest  of  carrier  or  depositarj. 

§  2549.  Mere  expectancies. 

§  2550.  Measure  of  interest  in  property. 

§  2551<  Insurance  without  interest,  illegaL 

§  2552.  When  interest  must  exist. 

S  2553.  Effect  of  transfer. 


§  2554.    Transfer  after  loss. 

S  2555.  Exception  in  the  case  of  several  sub- 
jects in  one  policy. 

S  2556.    In  case  of  the  death  of  the  insurer. 

§  2557.  In  the  case  of  transfer  between  eo- 
tenants. 

S  2558.    Void  insurance  stipulations. 


§  3546.  INSTTKABLE  INTEREST,  WHAT.  Every  interest  in  property,  or  any 
relation  thereto,  or  liability  in  respect  thereof,  of  such  a  nature  that  a  contem- 
plated peril  might  directly  damnify  the  insured,  is  an  insurable  interest. 

History:  Enacted  March  21, 1872. 


1.  Common  law  declared. 

2.  Insurable  interest  necessarj. 

3.  Lessee's  insurable  interest. 

4.  Option  to  purchase  land. 

6,6.  Pleading  —  Alleging     insurable     interest— 
Beplication. 
7.  Presumption  that  insurer  has  knowledge. 

1*  COMMOlf  LATir  DBCIiARBD,  elementary 
rule  being  that  It  is  sufficient  that  insured  has 
direct  pecuniary  interest  in  property  and  that 
he  need  not  have  good  legral  or  equitable  title. 
— ^Davls  vs.  Phcenix  Ins.  Co.,  Ill  Cal.  409,  414, 
43  Pac.  Rep.  lllo.  See  Bibend  vs.  Liverpool 
&  L.  F.  &  L.  Ins.  Co.,  30  CaL  79;  Breedlove 
vs.  Norwich  U.  P.  Ins.  Soc,  124  Cal.  164,  169, 
56  Pac.  Rep.  770;  Sharp  vs.  Scottish  U.  &  N. 
Ins.  Co..  136  Cal.  642,  545,  69  Pac.  Rep.  258, 
616;  Tyler  vs.  .ffitna  Ins.  Co.,  12  Wend.  (N.  Y.) 
607;  Horsch  vs.  Dwelling  House  Ins.  Co.,  77 
Wis.  4,  6,  7,  45  N.  W.  Rep.  945,  8  L.  R.  A.  806. 

Asslsnmeiit  of  policy* — See  post  (2599  and 
note. 

Charterer  of  boat. — ^See  post  I  2648  and  note 
par.  2. 

Expectancies. — See  post  I  2649  and  note. 

Husband's  InsnrflTble  intereat  In  wife's  prop- 
erty.—See  note  80  Am.  Qt.  Rep.  806. 

Information  as  to  nature  of  Interest  Insured* 
— See  post  f  2568  and  note. 

Insurable  Interest  In  life  of  parent  or  eblld 
or  other  relative  by  blood. — See  monographlo 
note  by  P.  H.  Bowlby,  64  L.  R.  A.  225-234. 

Insurable  Interest  In  property. — See  mono* 
graphic  note  20  Am.  Dec.  610-518. 

Interest  of  carrier  or  depoBltarr.-*&iee  post 
I  2548  and  note. 

Life  and  health  inaaranee — Insnmble  Inter* 
est. — See  post  f  2763  and  note. 

Mortsrairee'B  Insurable  Interest* — See  mono- 
graphic note  64  Am.  Dec.  693-700. 

Part  owner — Insurance  by. — See  post  |  2690 
and  note. 

Policy — Speclflcatlon  of  Insurable  Interest  In* 
— See  post   f  2587  and  note. 

Purchaser's  Insurable  Interest  under  execu- 
tory contract. — ^Ses  note  80  Am.  Dec.  101,  102. 


SberllTs  Insurable  interest  In  sooda  tafc 

See  note  20  Am.  Dec.  516,  617. 

Trustee's  Insurable  interest. — See  note  20 
Am.  Dec  615. 

Validity  of  life  Insurance  to  secure  debt  to 
Insurer. — See  monog^raphie  note  by  J.  H.  Uill. 
53  L.  R.  A.  462-465. 

"Wairer   policies  —  Common    law    as    to. — See 

article  by  Hon.  Guy  C.  H.  Corliss,  82  Alb.  L.  J. 
885,  408,  reproduced  as  note  in  52  Am.  Rep. 
185-148. 

a.     INSURABLES      INTBBBST      NBCBSSARY^ 

rule  being  that  insurance  against  fire  without 
interest  by  insured  in  property  lost  at  time  of 
insuring  is  void  at  common  law. — Bibend  vs. 
Liverpool  &  L.  F.  &  L.  Ins.  Co.,  80  Cal.  79,  89; 
Bergson  vs.  Builders'  Ins.  Co.,  88  CaL  541,  643. 
See  Chrlsman  vs.  State  Ins.  Co.,  16  Oreg.  283, 
18  Pac.  Rep.  466. 

8.  lessee:  has  insurable  interest. — See 
Smith  vs.  Phoenix  Ins.  Co.,  91  Cal.  323,  329, 
25  Am.  St.  Rep.  191,  27  Pac.  Rep.  738,  13  I^  R. 
A.  475. 

Lessor's  and  lessee's  Insurable  Interest. — 
Bee  note  20  Am.  Dec.  514. 

4.  OPTION  TO  purchase:  land  does  not 
give  insurable  Interest  measured  by  value  of 
property,  but  only  by  amount  of  advancement 
made.  —  Davis  vs.  Phoenix  Ins.  Co.,  Ill  CaL 
409,  415,  416,   48  Pac.  Rep.   1116. 

B.  PLEADING. — Insurable  interest  must  bo 
alleged  in  complaint  in  action  on  policy  which 
may  be  done  by  averments  touching  title  of 
insured. — ^Breedlove  vs.  Norwich  U.  F.  Ins.  Soc.» 
124  CaL  164,  168,  66  Pac.  Rep.  770. 

6.  Replication  denying  breach  of  warmnty 
of  title,  allegred  by  insurer  in  avoidance  of  lia- 
bility. Is  unnecessary,  and  It  Is  open  to  plain- 
tiff to  show  that  there  never  had  been  such 
warranty  and  that  it  had  been  waived. — ^Breed- 
love  va  Norwich  IT.  F.  Ins.  Soc.,  124  CaL  164»* 
168,  66  Pac.  Rep.  770. 

7.  PRESUMPTION  THAT  INSURER  HAS 
KNOWLEDGE  OF  CONDITION  OF  TITLE  and 

Insures  property  with   such  knowledge   Is   in- 


Tit.  Xl»  eh.  I,  art.  IV.] 


WHAT  INTBR8T  MAT  BB  INSURlfiD. 


(1887)       II  2547.am 


dalsed    when    Insured    has    Insurable    Interest  Ins.   Co.,   136   Cal.    542,   645,   C9  .Pac.   Rep.    263» 

and    makes    no    actual    misrepresentation    or  616.    See  Manchester  F.  Assur.  Co.  vs.  Abrams, 

concealment  and  Insurer  Issues  policy  without  89  Fed.  Rep.  932,  986   (case  arising  In  Wash- 

makinff  inquiry. — Sharp   vs.   Scottish  U.   &  N.  inston). 

§2547.    IN  WHAT  BEAT  CONSIST.    An  insurable  interest  in  property  may 
consist  in : 

1.  An  existing  interest; 

2.  An  inchoate  interest  founded  on  an  existing  interest ;  or^ 

3.  An  expectancy,  coupled  with  an  existing  interest  in  that  out  of  which  the' 
expectancy  arises.  History:   Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Insurable  interest — ^Whst  eonatitntes. 

1.  CommlMloners*  mote  says  In  part:  "It 
must  be  a  direct  Interest  in  reference  to  the 
perils  Insured  agrainst,  and  not  of  a  remote, 
circuitous,  consequential  effect,  such  as  a 
creditor's  Interest  In  the  safety  of  his  debtor's 
property.     It  may  be  a  conditional  or  future 


Interest;  an  interest  by  an  executory  contract; 
expected  profit  on  a  marine  venture;  or  pros« 
pective  catchin£rs  in  a  flshinff  voyagre;  retro- 
spective; reinsurance;  in  property  asrreed  to  be 
sold,  or  subject  to  defeat,  as  bailee's,  deposi- 
tary's, or  trustee's  Interest,  and  the  like." 

2.     iBSvmble    Interest — What    eonstltiitea.— 

See  ante  |  2648  and  note. 


§2548.  INTEBEST  OF  CABKIEB  OB  DEPOSITABT.  A  carrier  or  depos- 
itary of  any  kind  has  an  insurable  interest  in  a  thing  held  by  him  as  such,  to  the 
extent  of  its  value.  History:   Enacted  March  21,  1872. 


1.  Carriers — Commissioners'  note. 

2.  Charterer  of  boat. 

3.  Depositaries — Commissioners'  Note. 

1.  CARRIBRS. — Commtoslonem'  note  cites 
Van  Natta  vs.  Mutual  &  Ins.  Co.,  2  Sandf. 
(N.  Y.)  490;  Chase  vs.  Washlnerton  M.  Ins.  Co.. 
12  Barb.  (N.  Y.)  695;  Savage  vs.  Corn  Exch. 
F.  &  L  Ins.  Co.,  4  Bosw.  (N.  Y.)  1;  Crowley  vs. 
Cohen.  8  Barn.  &  AdL  478.  28  Enff.  C.  L.  124,  87 
Rev.  Rep.  472. 

3.  CHARTERER  OF  BOAT  who  is  entitled 
to  either  secure  or  discharge  general  avera£re 
contributions  due  upon  soods  of  several  own- 


ers before  delivery  to  consignee  and  who» 
upon  such  payment,  is  •  entitled  to  lien  upon 
ffoods  liable  to  such  contribution,  has  insur- 
able Interest  in  all  ffoods  carried  in  boat  of 
which  he  Is  charterer. — ^Dodwell  vs.  Munich 
Assurance  Co.,  128  Fed.  Rep.  841,  842,  843; 
Munich  Assur.  Co.  vs.  Dodwell.  128  Fed.  Rep. 
410.  68  C.  a  A.  162  (case  arising  in  California). 

8.  DEPOSITARIES.  —  Commbisloiiers'  note 
cites  Stlllwell  vs.  Staples.  19  N.  Y.  401;  White 
vs.  Madison,  26  N.  Y.  117;  Waters  vs.  Monarch 
F.  Assur.  Co.,  6  Bl.  &  Bl,  870,  85  Engr.  C.  L.  870, 

iBsnmble  laterest  of  coBsliritee  or  bailee. 

See  note  20  AnL  Dec.  615.  616. 


§  2649.  MEBE  EXPECTANCIES.  A  mere  contingent  or  expectant  interest  in 
anything,  not  founded  on  an  actual  right  to  the  thing,  nor  upon  any  valid  con- 
tract for  it,  is  not  insurable. 

History:    Enacted  March  21,  1872. 

Fntore  prodacta. — See  nots  20  Am.  Dea  618. 

§  2650.  MEASURE  OF  INTEEEST  IN  PBOPEBTT.  The  measure  of  an  in- 
surable interest  in  property  is  the  extent  to  which  the  insured  might  be  damnified 
by  loss  or  injury  thereof. 

History:    Enacted  March  21,  1872. 

post  Valuation   ta   polley  of  auuino   tasnraaee. — 

See  post  1 2786   and   note. 


iBsnrablo 

12658  and  note  par.  8. 


§  2551.  mSTTBANCE  WITHOUT  INTEBEST,  ILLEGAL.  The  sole  object  of 
insurance  is  the  indemnity  of  the  insured,  and  if  he  has  no  insurable  interest  the 
contract  is  void.  History:    Enacted  March  21,  1872. 


Boto  cites  Ruse   vs.   Mutual  IiiTalldlty  of  policy  aa  to  part  of  property 

B.  Ins.  Co.,  28  N.  Y.  616,  and  declares  that  this  Insared,  whether  void  In  toto,  where  It  covers 

appears   to   be    necessary   from    reading   code  different  kinds  of  property,  contract  being  en> 

I  2631.  Ure.— See  note  74  Am.  Dea  428-500. 


f|S6Sa-16M       (1888)       BFFBOT  OF  TRANSFBR— DBATH   OF  UfSURBR.  [DIt.  HI,  Pt.  I V. 

§2652.  WHEN  INTEEEST  MUST  EXIST.  An  interest  insured  must  exist 
when  the  insurance  takes  effect,  and  when  the  loss  occurs^  but  need  not  exist  in 
the  mean  time.  History:   Enacted  March  21,  1872. 

CommlsBlonera*  note  is  as  follows:    "Interest  (Shotwell  vs.  Jefferson  Ins.  Co.,  5  Bosw.  (N.  T.) 

must  exist  when  Insurance  takes  effect  (How-  247,   261;  Fowler  vs.  New  York  L  Ins.  Co.,  26 

ard   vs.   Albany   Ins.   Co.,   S   Den.    (N.   Y.)    301;  .  N.    Y.    422;    Murdock    vs.    Chenango    Co.    Mat. 

see  Huse  vs.  Mutual  B.  Ins.  Co.,  23  N.  Y.  516;  Ins.  Co.,  2  N.  Y.  210),  but  need  not  exist  In  the 

to  contrary,  see  Rhind  vs.  Wilkinson,  2  Taunt.  mean  time  (Hooper  va  Hudson  River  F.  Ins. 

237,  11  Rev.  Rep.   551),  and  when  loss  occurs  Co.,  17  N.  Y.  424)." 

§  2553.  EFFECT  OF  TBANSFEB.  Except  in  the  cases  specified  in  the  next 
four  sections,  and  in  the  cases  of  life,  accident,  and  health  insurance,  a  change  of 
interest  in  any  part  of  a  thing  insured,  unaccompanied  by  a  corresponding  change 
of  interest  in  the  insurance,  suspends  the  insurance  to  an  equivalent  extent,  until 
the  interest  in  the  thing  and  the  interest  in  the  insurance  are  vested  in  the  same 

person.  History:    Enacted  March  21,  1872. 

1.  Cognate  sections.  ^  *15,  48  Pac  Rep.  1116  (declaring  that  had  he 

2.  Commissioners'  note,  entered    Into    ordinary    contract    to    purchase, 

3.  Purchaser's  insurable  interest.  '  binding  himself  to  pay  whole  purchase  price, 
4,5.  Transfer  of  property — Fraud  on  creditors.  hi*  position  would  have  been  very  different). 

1.     CoKBate   »ectIoBS.  ^  See   post   |  2554-25B7,  ^     TRANSFER  OF  PROl>BRTY  does  not.  In 

2593  and  notes.  absence    of   special   contract,    cause    insurance 

AMtsmneiit   of  Ut%   poUey.— See   post    §2764  ^o    ^^^    ^*th    title    or   possession    of    subject- 

and  note.  matter,   but   reparation   must   be   made   to   In- 

•  ^A««««*«o*A«r»»«    vAfnn    ^%^^m    134 K««^  surod  for  loss  which  he  has  suffered  througrh 
a.     COMMISSIONKRy    NOTB     cltes     Bibend  ^^^  ^^^^^^^^  ^^  subject-matter,   and   to   extent 

vs.  Liverpool  &L.  FA  L.  Ins.  fo     80  CaL  78,       ^^  ^^^^  interest,  not  exceeding  limit  fixed  by 

for'^iY^^-^^frS^v^I?;    4\^  •  policy.-Davis    vs.    Phcenix   Inl    Co.,    Ill    Cal 

424    15  Barb.    (N.  T.)   413    415.  ^^3    ^        ^3  p^ 

Allenntlon    defeatfns   claim   for   InsimiBee. — 

See  notes  28  Am.  Dec  164-159,  80  Id.  102.  »•     CoiiTey«m««  fcy  lasored  to  fraud  of  cred- 

•  PTmrn Aran's   11VSIIRABI.B   ilVTERBST  "•"  cannot  be  set  up  as  defense  where  in- 
8.    PURCHASER'S   "^^^^f/-^.  *^r^*^^  surer  has  approved  transfer,  purpose  of  trans- 

is  to  be  ^^^^^J^^^^l^^^^r^"^^^^  l""'^^^  ll  l^  fer  belns  of  no  concern  to  Insurer.-Clark  vs. 
made  upon  contract  ^^'^J^'^^^^'^^fJ^^*  ^•^^  Svea  F.  Ins.  Co.  102  CaL  252,  263,  86  Pac.  Rep. 
option  thereon  under  which  he  has  made  pay-       _g-  ^  •        .    v  *  ^^  **%»*». 

ment. — Davis  vs.  Phcenix  Ins.  Co.,  Ill  Cal.  409, 

§  2554.  TRANSFER  AFTER  LOSS.  A  change  of  interest  in  a  thing  insured 
after  the  occurrence  of  an  injury  which  results  in  a  loss,  does  not  affect  the  right 
of  the  insured  to  indemnity  for  the  loss. 

History:    Enacted  March  21,  1872. 

Commiasloncrs'  note  cites  Mellen  vs.  Hamll-  York  M.  Ina  Co.,  S  Bosw.  (N.  T.)  869,  19  How. 
ton  F.  Ins.  Co.,  17  N.  Y.  609;    Crosby  vs.  New      Ph  (N,  Y.)   812. 

§2655.  EXCEPTION  IN  THE  CASE  OF  SEVERAL  SUBJECTS  IN  ONE 
POLICY.  A  change  of  interest  in  one  or  more  of  several  distinct  things,  sepa- 
rately insured  by  one  policy,  does  not  avoid  the  insurance  as  to  the  others. 

History:    Enacted  March  21,  1872. 

CommlMloiierB'  aote  oltes  Paradise  vs.  Sun  amount,  and  adds  that  'If  holder  of  lien  la  thus 

Ins.  Co.,  6  La.  Ann.  696,  as  holding  that  policy  entitled,  it  Is  certainly  Just  that  one  who  be- 

of  owner  and  party  having  Hen  is  applied  to  comes  part  owner  or  owner  of  part  of  subject 

Interest    of    each     commensurately    with    Its  of  Insurance   should   be   equally  protacted.** 

§  2556.  IN  CASE  OF  THE  DEATH  OF  THE  INSURER.  A  change  of  in- 
terest,  by  will  or  succession,  on  the  death  of  the  insured,  does  not  avoid  an  insur- 
ance ;  and  his  interest  in  the  insurance  passes  to  the  person  taking  his  interest  in 

the  thing  insured.  ^ 

History:    Enacted  March  21,  1S7S. 


Tit.  XI,  eh.  I,  mrt,  V.]        TRANSFJBR— STIPITLATIOlf  S — OON GESAIilHlBirT.  (1889)       f  |  aS57-26«l 


ConunlMlonerB*  aote  Mirat  "Thia  proposes  to 
make  no  distinction  In  the  method  of  acqulrlnir 
the  property  or  insurable  interest  therein  be- 
tween purchase  and  succession,  where  there  is 
no  special  agrreement  not  to  transfer.  This 
section  is  new." 


Alienation  hT  opemtlon  o<  law. — See  note  28 
Am.  Dec.  168.  159. 

Assignment  in  bankrapter* — See  note  88  Am. 
Dec.  158. 

Death  of  insured  does  not  eonstituto  aliena- 
tion.— See  note  28  Am.  Dec  158. 


§  2657.  IN  THE  CASE  OF  TBANSFEB  BETWEEN  OOTENANTS.  A  trans- 
fer of  interest  by  one  of  several  partners,  joint  owners,  or  owners  in  common, 
who  are  jointly  insured,  to  the  others,  does  not  avoid  an  insurance,  even  though  it 
has  been  agreed    that  the  insurance  shall  cease  upon  an  alienation  of  the  thing 

insured..  History:    Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Part  owner — Insurance  by. 

3.  Partnership  interest  in  property  transferred. 

1.  COMMISSIONERS'  IfOTB  oites  BufTalo 
a  Works  V8.  Sun  M.  Ins.  Co.,  17  N.  Y.  401; 
Tlllou  vs.  Kingston  M.  Ins.  Co..  7  Barb.  (N.  Y.) 
570.  and  declares  that  "partner  interested 
largely  in  advances  of  partnership  has  insur* 
able  interest  in  the  whole  stock  to  its  full 
value." 


2.  Part  owner  —  Insurance  hy* — See  post 
1 2590  and  note. 

8.  PARTNERSHIP  INTBRBST  IN  PROP- 
BRTY  INSURESDy  transfer  by  one  partner  of 
interest  in  property  in  violation  of  oonditions 
of  policy  to  stranger  renders  policy  void  as 
to  property  so  transferred. — Shugrgart  vs.  Ly- 
coming:  F.  Ins.  Co.,  55  Cal.  408,  417. 

Transfer  by  partner. — See  notes  SS  Am.  Dec. 
157,  158;  49  Am.  Rep.  12-25;  52  Am.  Rep.  442- 
448. 


§  2658.  VOID  mSUBANCE  STIPULATIONS.  Every  stipulation  in  a  policy 
of  insurance  for  the  payment  of  loss  whether  the  person  insured  has  or  has  not 
any  interest  in  the  property  insured,  or  that  the  policy  shall  be  received  as  proof 
of  such  interest,  and  every  policy  executed  by  way  of  gaming  or  wagering,  is 
void. 

History:    Enacted  March  30,  1S74^  Code  Amdts.,  1873-4,  p.  255. 

TirAGER     POLICIBS — COMMOlf     IjAW     AS      Alb.  Lb  J.  885,  408,  reproduced  as  note  In  51 
TO^— See  article  by  Hon.  Quy  C.  H.  Corliss.  82      Am.  Rep.  185-148. 


ARTICLE   V. 

CONCEALMENT  AND  REPRESENTATION. 


§  2561.  Concealment,  what.  §  2573. 

§  2562.  Effect  of  concealment.  §  2574. 

%  2563.  What  must  be  disclosed.  §  2575. 

§  2564.  Matters  which  need   not  be  eommuni«      S  2576. 

cated  without  inquiry.  §  2577. 

I  2565.  Test  of  materiality.  §  2578. 

1 2566.  Matters  which  each  is  bound  to  know.  §  2579. 

$  2567.  Waiver  of  communication.  §  2580. 

f  2568.  Interest  of  insured.  §  2581. 

§  2569.  Fraudulent  warranty.  S  2582. 

§  2570.  Matters  of  opinion. 

1 2571.  Representation,  what  i  2583. 

§  2572.  When  made. 


How  interpreted. 

Representation  as  to  future. 

How  may  affect  policy. 

When  may  be  withdrawn. 

Time  intended  bv  representatioii, 

Representing  informatioiu 

Falsity. 

Effect  of  falsity. 

Materiality. 

Application   of   prorlrions  of  thii 

tide. 
Rescission  of  insurance  contract. 


ar« 


§2661.    CONCEALMENT,    WHAT.     A  neglect  to  communicate  that  which  a 
party  knows,  and  ought  to  communicate,  is  called  a  concealment. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Application  as  part  of  policy. 

3.  Duty  of  insured  to  submit  to  examination. 

4.  Enemies  of  insured — ^Failure  to  mention. 

5.  Fraud  as  ground  for  avoidance. 

6.  Incendiary  danger — ^Apprehension  of. 

7.  Innocent  misrepresentations  as  to  health. 

8.  liens  and  encumbrances  not  correctly  stated. 

C  C— 119. 


9.  Marine  insurance— </oncea]ment  by  insured. 

10.  Warranties. 

11.  What  must  be  disclosed. 


1.  APPL.IBD,  CTTBD,  001fVrHUIBU» 
FERRBD  TO,  etc,  in:  Hart  va.  British  &  F. 
M.  Ins.  Co.,  80  Cat  440,  448,  11  Pao.  Rep.  101 
(applied). 


SI  ases-asM     (i88o>      covckaijMjsnv~-J9o  commif ioation,  whhw*  [dit.  iu,  pt.  iv. 


a.    Applleatloa  a«  part  of  poller* — See  post  7«    baoeeat  mlsreproflCBtatloao  as  to  health 

I  2606  and  note  pars.  2,  8.  of  insured  when  he  has  undiscovered  disease. 

8.    Duty  of  tneorcd  to  submit  to  ozamlaa-  —See  monoffraphlo  note  by  J.  H.  Hill,  SB  I*  R. 

tlon  and  furnish  Information  to  insurer. — See  ^  198-205. 


monoerraphic  note   by  J.  H.  Hillp   52  I*   R.  A.  g.    Uena    aad    OBeambraacos    aot    oorreetly 

4Z4-429.  mUkt^* — See  post   I  2611   and   note   par.    6. 

4.     Enemies    of    Insured  —  Fallaro    to    stato  ^     Mmximm   tesimttoe  ^  Conoealmeat   by  In- 

exlste.ee  of^See  post  |  2568  and  note  par.  8.  ,„ed...43ee  post  IS  2669-2672  and  notes. 


8.     Frand  as  sronnd  for  aTOldaneo* — See  note  ^^     «^  ^.         ^  .    —  ^-.^^  ^.-^ 

61  Am.  St  Rep.  439.  *^    Warra.tlea.-See   post    ||  2608-2612   and 

e.     INCBNDIARY      DAIVOBR  —  APPRBHSUT-  ^^^^^ 

8ION  OF  negatived  in  application,  if  in  faot  tt.    What     must     ba     dlsoloaod.— See     post 

dangrer  was  apprehended,  insurer  is  not  liable.  2668  and  note. 
Roberts  vs.  ^tna  Ins.  Co.,  68  CaL  88,  86,  86. 

§  2562.    EFFECT  OF  OONCEALIIENT.   A  concealment,  whether  intentional  or 
unintentional,  entitles  the  injured  party  to  rescind  a  contract  of  insurance. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  constnied,  referred  to,  eto.  *    l*ocaI   dlseaaa  eoacoalcd,  where   Insured 

2.  Local  disease  concealed.  represents  that  he  has  none,  hut  in  fact  has 

had  tubercles  upon  lunsrs  or  upon  brain,  and 
1.    AppUedy    dtedy    ooastracd,    referred    to,      jury  should  he  so  instructed  as  matter  of  law. 
etc.,  in:    Hart  vs.  British  &  F.  M.  Ins.  Co.,  80      _8coles  ts.  UniTorsal  U  Ins.  Co.,  42  CaL  628, 
Cal.  440,  448,  22  Fac.  Rep.  802  (applied).  627. 

§  2563.  WHAT  MUST  BE  DISCLOSED.  Each  party  to  a  contract  of  insnr- 
ance  must  communicate  to  the  other,  in  good  faith,  all  facts  within  his  knowledge 
which  are  or  which  he  believes  to  be  material  to  the  contract,  and  which  the  other 
has  not  the  means  of  ascertaining,  and  as  to  which  he  makes  no  warranty. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  &    bnbmibs    of    insured  —  Faiivro    to 

2.  Gommifisioners'  note.  state    ezietciico    of,     in     answer     to     inquiry 

3.  Enemies  of  insured — Failure  to  mentioii.  whether  there  is  any  fact  relatinsr  to  personal 

4.  Bumor  of  loss  of  boat.  or  family  history  which  insurer  ou^ht  to  know. 
1.    APFLncD,    CITBD,    COlfSTRUBD,    BB-'  '■»"'*  »ece«»ar»y  '"tal  to  recovery  on  policy; 

FERRED  TO,  itc,  lu:    kart  vi^  British  ft  P.      *"  **»»  '»  '••O"*"**  »«^»  honest  an.wer.  and 
M.  Ins.  Co..  SO  CI.  440,  448.  M  Pao.  Rep.  MS      '"•""»°   *'  5?'  ^'"'i-:?"°"~"°"*  "^.f*.  *"" 


(applied). 

a^  COMMISSIONBRS*  NOTB  cites  Gates 
vs.  Madison  Co.  M.  Ins.  Co.,  6  N.  Y.  469,  47C» 
65   Am.   Dec.   S60;   New  York   F.   Ina    Co.   vs. 


Co.  va  McWhlrter,  78  Fed.  Rep.  444,  450  (case 
arising  in  California). 

4.  RUMOR  OF  LOSS  OF  BOAT  which  an 
owner  has  fears  may  be  his  should  be  com- 
municated to  the  insurer. — ^Hart  ts.  British  St 


1  John.  Ctes.  (N.  Y.)  1. 


802. 


§2564.  HATTEBS  WHICH  NEED  NOT  BE  OOHHUNIOATED 
OUT  INQUikY,  Neither  party  to  a  contract  of  insurance  is  bound  to  communicate 
information  of  the  matters  following,  except  in  answer  to  the  inquiries  of  the 
other : 

1.  Those  which  the  other  knows; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other  ought  to  know,  and 
of  which  the  former  has  no  reason  to  suppose  him  ignorant; 

3.  Those  of  which  the  other  waives  communication; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a  risk  excluded  by  a 
warranty,  and  which  are  not  otherwise  material ;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the  palicy,  and  which  are  not 
otherwise  xnaterial.  History:    Enacted  March  21, 1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  eto.  8.  Gommissioneni'  note. 

2.  Application  as  part  of  contract  4.  No  answer  or  response  to  qnestloB. 


Tit.  Xly  eki  I,  wt.  v.]        MATJ&aiAUTY— WAIVBR   OF   OOMMUNICATlOHr.      (1881)        ||  2B6G-2667 


Im  APPlilBDy  CITBSDy  CONSTRIJB3D9  RB- 
FERRBD  TO^  etc.,  in:  Bay  ley  vs.  Employers 
L.  Assur.  Corp.,  126  Cal.  S46,  860,  68  Fac.  Rep. 
7   (aubd.  8  cited). 

Sb    Applleatlon  as  part  of  coBtract. — See  post 
f  2605  and  note  par.  2. 
Aa  to  repreoeatatloa  eoBtalaod  la  applleatloBf 

see   notes   29   Am.    Rep.    675-578;    88  Am.   Rep. 
832-838;  69  Am.  Rep.  818-822. 

8.  COMMISSIONBRS'  IfOTB,  as  to  subd.  1, 
declares  that  "this  rule  Is  usually  stated  with 
addition  that  facts  which  Insurer  may  be  pre- 
sumed to  know  need  not  be  communicated, 
but  that  true  rule  seems  to  be  that  thoufirh 
insured  trusts  to  his  presumption  that  insurer 
knows  facts  which  he  is  bound  to  know,  he 
does  so  at  his  peril.  As  to  subd.  S,  cites  Seton 
vs.  Low,  1  John.  Cas.  (N.  Y.)  1;  Lie  Roy 
vs.  United  States  Ins.  Co.,  7  John.  (N.  T.)  848; 


as  to  subd.  4,  cites  New  York  F.  Ins.  Co.  vs. 
De  Wolf,  2  Cow.  (N.  Y.)  66;  De  Wolf  vs.  New 
York  F.  Ins.  Co.,  20  John.  (N.  Y.)  214;  and 
cites,  as  to  matters  not  otherwise  material* 
Chase  vs.  Washington  M.  Ins.  Co.,  12  Barb. 
(N.  Y.)  696;  Carter  vs.  Boehm,  8  Burr.  1906. 

Fmaduleat   wamusty. — See    post    1 2669    and 
note. 

Mattom  which  each  la  hound  to  kaow. — See 

post  S  2666  and  note. 

'Waiver   of   commmnicatloau — See   post    {  2667 
and  note. 

4.  IfO  ANSWBR  OR  RESPONSE:  TO  aiTBS- 
TlOlf  contained  in  application  beins:  griven, 
where  application  is  sifirned  after  personal 
interview  with  agrent,  answer  will  be  deemed 
to  have  been  walved.^Bayley  vs.  Employers 
4I1.  Assur.  Corp.,  126  CaL  846,  860,  861,  68  Pac. 
Rap.  7. 


J 


§2666.  TEST  OF  MATERIALITY.  Materiality  is  to  be  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable  influence  of  the  facts  upon  the 
party  to  whom  the  communication  is  due,  in  forming  his  estimate  of  the  disad- 
vantages of  the  proposed  contract,  or  in  making  his  inquiries. 

History:   Enacted  March  21,  1872. 


1.  Caneelstioii  of  prior  poliej  by  mnother  com* 

pany. 

2.  Commissionen'  note. 

1.  CANCRIiATION  OF  PRIOR  POLICY  BT 
ANOTHBR  OOMPANT  belRff  falsely  neffative 
In  application,  misrepresentation  Is  not  ma- 
terial where  it  appears  that  cancelation  was 
merely  because  prior  Insurer  was  retirinir 
from  business. — ^Hawley  vs.  Liverpool,  L.  &  O. 
Ins.  Co.,  102  Cal.  661,  654,  S9  Pac.  Rep.  926. 

2.  COMMISSIONERS*  IfOTB  says:  "Question 
Is  not  whether  loss  that  Is  claimed  Is  attrib- 
utable in  any  decree  to  risks  that  were  con- 


cealed* but  whether,  had  facts  been  known, 
underwriter  (Insurer)  would  have  limited  him- 
self to  premium  that  he  received.  Re  is  dis- 
charged if  the  contract  is  not  such  as,  with 
a  knowledgre  of  truth,  he  would  have  con- 
sented to  make." — De  Costa  vs.  Scandert,  2 
Pr.  Wms.  170;  Seaman  vs.  Fonerau,  2  Strange 
1188;  Hodffson  vs.  Richardson,  1  Wm.  Black 
463;  Ely  vs.  Hallett.  2  Cai.  (N.  Y.)  67. 

laccndtary  danger  —  Apprcheasion  of. — See 
ante  |  2561  and  note  par.  6. 

Representatloa  —  Materiality  af.  —  See  post 
I  8681  and  note. 


§  2566.  MATTEBS  WHICH  EACH  IS  BOXTND  TO  ENOW.  Each  party  to  a 
contract  of  insurance  is  bound  to  know  all  the  general  causes  which  are  open  to 
his  inquiry,  equally  with  that  of  the  other,  and  which  may  aflfect  either  thft 
political  or  material  perils  contemplated ;  and  all  general  usages  of  trade. 

History:    Enacted  March  21,  1872. 
CommlBsloaers^    aota    eltes    Wadsworth    ▼■.  Pacific  Ina.  Co.,  4  Wend.  (N.  T.)  St. 

§2667.  WAIVER  OF  00KDIX7NICATI0N.  The  right  to  information  of 
material  facts  may  be  waived,  either  by  the  terms  of  insurance  or  by  neglect 
to  make  inquiries  as  to  such  facts,  where  they  are  distinctly  implied  in  other 
facts  of  which  information  is  communicated. 

History:    Enacted  March  21,  1872. 


1.  Commissionerfi'  note. 

2.  Failare  to  answer  question  In  application. 
8.  Misrepresentation  waived. 

4.  Violation  of  warranty  waived. 

1.    eommlaaloners^  aota  refers  to  their  note 
to  last  preceding:  section. 
See  ante  i  2666  and  nota. 

9.    Fallvra  io  asswev  qaeatloa  In  application 


precludes  breach  of  warranty  as  to  subject- 
matter  of  inquiry.— Wheaton  vs.  North  British 
&  M.  Ins.  Co.,  7f  CaL  416,  424»  9  Am.  St.  Rep. 
S16,  18  Pac.  Rep.  768. 

8.     M lar«prcaeatatlom 

I  S680  and  note  par.  S6. 

4.    Violation  of  warranty  waived. — See  post 
i  2610  and  note  pars.  42-48. 


waived.  —  8eo      post 


liaSeS-aSTS        (I802)        FRAUDUUClfT  WAARANTY — INTERPHETATIOlf* 
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§2568.  INTEREST  OF  INSURED.  Information  of  the  nature  or  amount  of 
the  interest  of  one  insured  need  not  be  communicated  unless  in  answer  to  an  in« 
quiry,  except  as  prescribed  by  section  twenty-five  hundred  and  eighty-seven. 

History:    Enacted  March  21,  1872. 

(Tommlasloners*   mote    cites    Tyler   vs.    ^tna       90,    S    Am.    Lead.    Cas.    467;    Nlblo    vs.    North 
F.  Ins.  Co.,  12  Wend.  (N.  Y.)  607;  ^tna  F.  Ins-      American  Ins.  Co.,  1  Sandf.  (N.  Y.)  661. 
Co.  vs.  Tyler,  16  Wend.  (N.  Y.)  S86,  80  Am.  Dec 

§  2569.  FRAUDULENT  WASBANTT.  An  intentional  and  fraudulent  omis- 
sion, on  the  part  of  one  insured,  to  communicate  information  of  matters  proving 
or  tending  to  prove  the  falsity  of  a  warranty,  entitles  the  insurer  to  rescind. 

History:   Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Effect  of  false  representation. 
8.  Violation  of  material  warranty. 

1.  COMMISSIONBRS'  NOTB  cltinff  and  quot- 
ing 2  Duer  Ins.  486,  S78,  says:  ''An  unsea- 
worthy  ship.  It  is  not  to  be  doubted,  may  be  In- 
sured. When  the  facts  are  made  known  to 
the  insurer,  he  may,  for  an  adequate  premium 
satisfactory  to  him,  assume  the  risk,  'but  the 


attempt  to  cast  upon  him  such  a  risk  without 
his  knowledgre  or  consent  is  an  evident  fraud.' 
This  is  the  fraud  of  the  text,  enUUlnsr  th« 
insurer  to  rescind.'* 

Sb    Bffect  of  false  i«pres«atatlOB«— See  post 
I  2580  and  note. 

8.    Violation     of     anaterlal     warranty. — See 

post  1 2610  and  note. 


§  2570.  MATTEBS  OF  OPINION.  Neither  party  to  a  contract  of  insurance 
is  bonnd  to  communicate,  even  upon  inquiry,  information  of  his  own  judgment 
upon  the  matters  in  question. 

History:    Enacted  lifarch  21,  1872. 


€:u>mmlmlonera*  note  says:  "Where  insurer 
is  not  to  be  charged  with  equal  knowledgre, 
the  Insured,  either  without  or  upon  Inquiry, 
is  bound  to  communicate  all  the  facts  that  his 
knowledgre  or  Information  embraces  that  are 
material  to  the  risks,  or  may  be  deemed  ma- 
terial by  the  insurer;  but  he  is  not  bound  to 


communicate  his  own  conclusions  as  to  the 
probability  or  improbability  of  past  or  future 
events,  or  their  consequences,  from  the  facts 
that  he  must  disclose,  nor  his  speculations, 
apprehensions,  or  fears  arising  therefrom,  nor 
those  of  others  known  to  him,  This  applies 
by  the  text  to  both  parties." 


§  2571.    BEPBESENTATION,  WHAT.  A  representation  may  be  oral  or  written. 

History:    Enacted  March  21,  1872. 


APPLIBD,  CITBD9  COlfSTRVBD,  RB- 
FBRRBD  TO,  etc.,  in:  Rankin  vs.  Amazon  Ins. 
Ca  (Cal.  Dec.  IS,  1890),  25  Pac.  Rep.  260,  261 
(cited),  89  Cal.  203.  28  Am.  St.  Rep.  460,  26 
Pac  Rep.  872    (on  rehearing). 


Marlae  iBsnraaee — RepreaentatloBS  of  la« 
snred.^ — See  post  ||  2676,  2677  and  notea 

'Wairantles  and  revreaeatattoas  la  eoBtracte 
of  laaoraace* — See  notes  16  Am.  Dec.  467;  54 
Am.  Dec.  820,  821. 


§  2572.    WHEN  MADE.    A  representation  may  be  made  at  the  same  time  with 
issuing  the  policy,  or  before  it. 

History:    Enacted  March  21,  1872. 
AppllcatloB   as   part   of   coatmct. — See   post  |  2606  and  note  pars.  2,  L 

§  2573.    HOW  INTEBPBETED.    The  language  of  a  representation  is  to  be  in- 
terpreted by  the  same  rules  as  the  language  of  contracts  in  generaL 

History:    Enacted  March  21,  1872. 
O^l^BRSHIP  RBPRESSBHTBD  by  Statement      IT.  Y.  Rohrbaoh  vs.  Germanla  F.  Ina  Co.,    €2 


In  application  that  property  Is  "their"  prop- 
arty,  means  that  persons  Insured  are  only  ab- 
solute and  unconditional  owners.— McCormick 
va  Sprlnfffleld  F.  A  M.  Ina  Co.,  66  Cal.  861, 
S6S,  6  Pac.  Rep.  617.  See  Haas.  Southwlck 
Ta  Atlantic  F.  A  M.  Ins.  Co.,  1S8  Mass.  467. 
Bfo*    Mers   Ta    Franklin   Ina   Co.,   68   Mo.   127. 


N.  Y.  47,  20  Am.  Rep.  461;  Lasher  ra  St.  Joseph 
F.  A  M.  Ina  Co.,  86  N.  Y.  428,  424. 

CoBStrvetloa  af  wanraaty* — See  post   1 2604 
and  note  par.  t, 

VBifonalty  of  iatagpgetatioa^    Bss  aata  f  16SS 

and  nota 


Tit.  XI,  ch.  I,  art.  v.]  RBPRESSKNTATION— SFFBCT   ON   POLICY.  (1893)        (i  S874-aS78 

§2574.  REPEESEirrATION  AS  TO  FUTUBE.  A  representation  as  to  the 
future  is  to  be  deemed  a  promise,  unless  it  appears  that  it  was  merely  a  statement 
of  belief  or  expectation* 

History:    Enacted  Mardi  21,  1872. 
DUTereat   Uiida   of  wammtlefl. — 8e«   post   |  2606  and  note. 

§2575.  HOW  BEAT  AFFECT  POLIOT.  A  representation  cannot  be  allowed 
to  qualify  an  express  provision  in  a  contract  of  insurance ;  but  it  may  qualify  an 
implied  warranty.  History:  Enacted  March  21, 1872. 

Coauftftwrtoaera*  mvtm  cites  Burfires  ysl   Wick  ham,  Z  Best  St  8.  669,  118  Bnir*  C.  L.  669. 

§  2&76.  WHEN  MAY  BE  WITHDRAWN.  A  representation  may  be  altered 
or  withdrawn  before  the  insurance  is  effected,  but  not  afterwards. 

History:    Enacted  March  21,  1872. 

CommlMitonen*  note  quotes  2  Duer  Ins.  679,       it  Is  altered  or  withdrawn  before  the  Insur- 
1 24.   as  follows:     "Representation   once   made      ance  Is  effected.** 
Is  construed  to  be  bindlnsr  on  the  i>arty,  unless 

§  2577.  TIME  INTENDED  BY  BEPBESENTATION.  The  completion  of  the 
contract  of  insurance  is  the  time  to  which  a  representation  must  be  presumed  to 

refer.  History:   Enacted  March  21,  1872. 

Applied,   eltcd,   eonatraed,  referred   to,   etc,       208,  28  Am.  St.  Rep.  460,  26  Pao.  Rep.  872  (oa 
In:     Rankin   vs.   Amazon   Ins.    Co.    (Cal.    Deo.      rehearlns). 
18,  1890),  25  Pao.  Rep.  260,  261  (cited),  89  CaL 

§2578.  BEPBESENTINa  INFOBMATION.  When  a  person  insured  has  no 
personal  knowledge  of  a  fact,  he  may  nevertheless  repeat  information  which  he 
has  upon  the  subject,  and  which  he  believes  to  be  true,  with  the  explanation  that 
he  does  so  on  the  information  of  others,  or  he  may  submit  the  information,  in 
its  whole  extent,  to  the  insurer;  and  in  neither  case  is  he  responsible  for  its  truth, 
unless  it  proceeds  from  an  agent  of  the  insured,  whose  duty  it  is  to  give  the  intelli- 

irenee.  History:    Enacted  March  21,  1872. 

§  2579.  FALSITY.  A  representation  is  to  be  deemed  false  when  the  facts  fail  to 
correspond  with  its  assertions  or  stipulations. 

History:   Enacted  March  21,  1872. 

1.  Allegation  of  ownership.  *•     ownership— Falsity  of  rcpreacntntlona 

2.  Cancelation  of  prior  policy  by  another  com-  •'   appears   where    Insured,    instead   of    bein^ 

pany.  owner,  is  stockholder  In  corporation  which  is 

3.  Negligence  of  insured.  owner    and    as    commission    merchant    holds 

4.  Overvaluation  of  property.  property    for    security    for    advances. — ^McCor- 

5.  Ownership  falsely  represented.  n»*ck  vs.  Springfield  F.  &  M.  Ins.  Co..  66  CaU 

6.  Residence  by  insured.  861,  863,  5  Pac.  Rep.  617.    See  Sharp  vs.  Scot- 

7.  Violation  of  material  warranty.  tish  U.  &  N.  Ins.  Co..  136  Cal.  642,  69  Pac.  Rep. 
1.     AliLBGATIOlf        OF       01¥NBRSHIP      by  253,    615. 

plaintiff  m  action   on   policy  conditioned  that  C"**"***  ot  «^«f«l><P7DellTery  of  deed  l. 

he  has   entire   unconditional  and   sole   owner-  r^^mlt^-^ee     post     1 2610     and     note     pars. 

ship  of  property  Insured,  Is  sufficient  If  prop-  ' 

erty    Is   described   as    "his    property."    and    he  ••     RESIDENCE    BY    INSURED    is    not    in- 

alle^es   that   he   had   Interest   therein.— Ferrer  tended    by    representation    that    premises    are 

vs.  Home  M.  Ins.  Co.,  47  Cal.  416.  430,  481.  occupied   "as   lodgingr-house,   and   family  resi- 

„        ^             .^  dence    in   rear,"   and   resident   by   tenant   who 

a.     CBcetatlom    of  prtor   policy   by   anotlier  h^s  lodging-house  is  not  In  violation  of  terms 


ip«>y.^See  ante  §2565  and  note  par.   1.  ^f   pollcy.-Menk   vs.   Home   Ins.    Co.,    76   Cal. 

8.     Neffllffence    of    lBsared.r-See    post    f  S629  50,   52,   9  Am.   St.   Rep.   158,   14   Pac.   Rep.   887 

and  note.  18  id.  117. 

4.     Orervalnatloii     of    property.  —  See     post  7.    Violation     of     material     wammty. — See 

f  2580  and  note  par.  16.  post  I  2610  and  note. 


f  2B80        (1894) 


FAIiSlTY  OF  RBPRBSfiUVTATION— BFFBCT  OF. 
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§  2580.  EFFECT  OF  FALSITY.  If  a  representation  is  false  in  a  material 
point,  whether  afSrmative  or  promissory,  the  injured  party  is  entitled  to  rescind 
the  contract  from  the  time  when  the  representation  becomes  false. 

History:   Enacted  March  21,  1S72. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agent's  misstatement  in  application. 

3.  Burden  of  proof. 

4.  Commissioners'  note. 

5.  Complaint  in  action  to  cancel  policy. 

6.  Construction  of  warranty. 

7.  Enemies  of  insured — Failure  to  state  ex- 

istence of. 

8.  Exclusive  grounds  for  rescission. 

9.  Husband  and  wife  must  join  in  rescission. 

10.  Incendiary  danger — Apprehension  of. 

11.  Increase  of  hazard. 

12.  Knowledge  of  violation  of  warranty. 

13.  liocal  disease  concealed. 

14.  Materiality  of  misrepresentation. 

15.  Negligence  of  insured. 
16, 17.  Overvaluation — Question   of   jury   as   to 

intent. 
18, 10.  Ownership  falsely  represented — Insurable 
interest. 

20.  Policy  providing  for  avoidance. 

21.  Qualified  statement. 

22.  Reformation  of  policy. 

23.  Benewal  of  forfeited  policy. 

24.  Violation  of  material  warranty. 

25.  Waiver  of  objection  for  falsity. 


1.  APPLIISD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Joshua  Hendy  M.  Works 
V8.  American  S.  B.  Ins.  Co.,  86  Cal.  248,  251. 
21  Am.  8t.  Rep.  88,  24  Pac.  Rep.  1018  (cited); 
Rankin  vs.  Amazon  Ins.  Co.,  89  Cal.  208,  208. 
23  Am.  St.  Rep.  460,  26  Pac.  Rep.  872   (cited). 

^  AGBNT'S  MISSTATBMBNT  IN  APPLICA- 
TlOlf,  made  on  information  obtained  from  in- 
sured and  sigrned  by  latter  without  knowing 
its  contents,  does  not  entitle  insurer  to  re- 
scission if  insured  made  no  representation 
personally,  it  appearing  that  agent  in  filling 
out  application  acted  in  behalf  of  Insurer. — 
Yoch  vs.  Home  M.  Ins.  Co.,  Ill  Cal.  503,  611, 
613,  44  Pac.  Rep.  189,  84  L.  R.  A.  857  (mis- 
representation as  to  number  of  rooms).  See 
Wheaton  vs.  North  British  &  M.  Ins.  Co..  76 
Cal.  416,  9  Am.  St.  Rep.  216,  18  Pac.  Rep.  768; 
Parrish  vs.  Rosebud  M.  &  M.  Co.,  140  Cal.  636, 
646,  74  Pac.  Rep.  812.  Mo.  Combs  vs.  Hanni- 
bal 8.  &  Ins.  Co..  43  Mo.  148,  97  Am.  Dec.  383. 
Nev.  Gerhauser  vs.  North  British  &  M.  Ins. 
Co.,  7  Nev.  174.  N.  Y.  Rowley  vs.  Empire  Ins. 
Co.,  86  N.  Y.  660.  "W.  Va.  Schwarzbach  vs. 
Ohio  Valley  P.  Union,  26  W.  Va.  622.  663,  62 
Am.  Rep.  227.  WUi.  Dunbar  vs.  Phoenix  Ins. 
Co..  72  Wis.  492,  40  N.  W.  Rep.  386. 

Applications  made  out  by  ascnt. — See  notes 
82  Am.  Dec.  722-723;  9  Am.  St.  Rep.  229-236. 

S.  Burden  of  pvoyrlng  performance  of  con- 
ditlona. — See  post  §  2610  and  note  par.  6. 

4.  COMMISSIONERS'  NOTB  cites  Wall  vs. 
Howard  Ins.  Co..  14  Barb.  (N.  Y.)  883;  Farmers* 
Ins.  Co.  vs.  Snyder.  16  Wend.  (N.  Y.)  481,  80 
Am.  Dec.  118;  Bilbrough  vs.  Metropolis  Ins. 
Co.,   6   Duor    (N.   Y.)    687. 

As  to  resclMilon  of  contraets  vcBemUy,  see 
ante  9S  1688-1691  and  notes. 


Forfeiture  of  life  Inavnuiee  by  false 
resentatloB  with  respeet  to  previous  applica- 
tions for  Insurance. — See  monogrraphic  note 
by  F.  H.  Bowlby,  66  U  R.  A.  122-139. 

Fraud  as  arronnd  for  avoidance. — See  note 
SI  Am.  St.   Rep.   439. 

Innoeent  misrepresentation  as  to  health  of 
insured  when  he  has  vndlacovered  fllsrasr  — 
See  monographic  note  by  J.  H.  Hill,  63  L.  R.  A 
193-206. 

Misrepresentations — ^Effect  of. — ^See  note  26 
Am.  St.  Rep.  680,  681. 

6.  COMPLAINT  IN  ACTION  TO  CANCEL 
POLICY  must  allege  errounds  which  give  right 
to  rescission. — ^See  Joshua  Hendy  M.  Works  vs. 
American  S.  B.  Ins.  Co.,  86  Cal.  248,  261,  21 
Am.  St  Rep.  83,  24  Pac  Rep.  1018. 

d.  Construction  of  wnrmnty. — See  post 
0  2604  and  note  par.  2. 

7.  Enemies  of  Insured — ^Failure  to  state  ex* 
Istence  of.-^See  ante  S  2563  and  note  par.  S. 

8.  EXCLUSIVE  GROUNDS  FOR  RESCIS- 
SION are  stated  in  this  section  and  in  111689, 
2610,  2619,  8406.  8414.— Joshua  Hendy  M.  Works 
vs.  American  S.  B.  Ins.  Co.,  86  Cal.  848,  268, 
264,  21  Am.  St.  Rep.  83,  24  Pac.  Rep.  1018. 

••  Husband  and  wife  must  Join  In  rescis- 
sion, when. — See  post  I  2686  and  note  par.  19. 

la    "kneendlary    danger — Apprehension 

See  ante  |  2661  and  note  par.  6. 

IL    Increase  of  hasard  need  not  be  shoi 

See  post  12610  and  note  par.  17. 

13.  Knowledge  of  violation  of  warranty  Im- 
material.— See  post  §  2610  and  note  par. 

18.  Local  disease  concealed. — See  ante  §  2662 
and  note  par.  2. 

14.  Materiality  of  misrepresentation  —  In- 
struction.— See  post  I  2681  and  note  pars.  8.  4. 

15.  Negligence  of  Insured. — See  post  |  2629 
and  note. 

16.  OVERVALUATION    OF    PROPERTY    in 

application  does  not  relieve  insurer  from  lia- 
bility unless  application  was  intentionally 
false. — Helbing  vs.  Svea  Ins.  Co.,  64  Cal.  156, 
168,  36  Am.  Rep.  72.  See  Wheaton  vs.  North 
British  &  M.  Ins.  Co.,  76  Cal.  416.  9  Am.  St. 
Rep.  216,  18  Pac.  Rep.  768;  Gerhauser  va 
North  British  &  M.  Ins.  Co.,  7  Nev.  174. 
See  monographic  note  29  Am.  Dec  616-621. 

17.  <luestlon  of  fact  for  Jury  as  to  fraud- 
ulent Intent  in  statement  as  to  value  made  in 
application. — Wheaton  vs.  North  British  &  M. 
Ins.  Co.,  76  Cal.  416,  421,  9  Am.  St  Rep.  216, 
18  Pac.  Rep.  768. 

18.  Ol^NBRSHIP    FALSBLT    REPRESSENT^ 

ED,  insured  is  not  entitled  to  recover  on  policy. 
— McCormick  vs.  Springfield  F.  A  li.  Ins.  Co., 
66  Cal.  861,  868,  6  Pac.  Rep.  617;  McCormick 
vs.  Orient  Ins.  Co.,  86  Cal.  260,  261,  24  Pac 
Rep.  1008.  See  Sharp  vs.  Scottish  IT.  &  N.  Ins. 
Co.,  136  Cal.  642,  69  Pac.  Rep.  263,  616.     Mai 
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Southwlck  V8.  Atlantic  F.  ft  BC.  Ins.  Co.,  133 
Mass.  457.  Mo.  Mers  vs.  Franklin  Ins.  Co.,  68 
Mo.  127.  N.  Y.  Rohrbach  vs.  Germanla  F.  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  461;  Lasher  vs. 
St.  Joseph  Fire  &  M.  Ins.  Co..  86  N.  Y.  423, 
424. 

19.  Insurable  Interest  Immnterlnl  If  Insured 
tias  not  such  interest  or  ownership  as  he  repre- 
sents.— McCormick  vs.  Springfield  F.  &  M.  Ins. 
Co..  66  Cal.  361,  363,  S  Pao.  Rep.  617. 

20,  Policy-  may  provide  for  avoldanee*— See 

post  i  2611  and  note. 

SI.  QUALIFIED  STATESMBNT,  e.  g,  that 
buildlnsr  IB  distant  from  other  buildings  ninety 
feet,  "so  far  as  same  are  known  to  applioant,'* 
does  not  require  exact  truthfulness. — Noone 
vs.  Transatlantic  F.  Ins.  Co..  88  CaL  168,  166, 
26    Pac.    Rep.    108.      See   First   Nat.    Bank   vs. 


Hartford  F.  Ins.  Co.,  05  U.  S.  673,  biL.  24  Lt,  ed. 
663  (statement  of  value). 

as.  REFORMATION  OF  POLICY  will  not  be 
decreed  on  ground  that  It  contains  provision 
not  known  to  insured. — ^McCormick  vs.  Oriental 
Ins.  Co..  86  Cal.  260,  261.  24  Pac.  Rep.  1003. 

SS.  Renewal  of  forfeited  policy. — See  post 
i  2686  and  note  par.  80. 

54.  Violation    of    material    warranty.  —  See 

post  i  2610  and- note. 

55.  "WATVEin  OF  OBJBCTIOlf  based  on  fal- 
sity of  representation  will  estop  Insurer  from 
Insisting  on  rescission. — ^Baker  vs.  Fireman's 
F.  Ins.  Co.,  79  Cal.  84,  42.  21  Paa  Rep.  867. 
See  Flshbeck  vs.  Pheniz  Ins.  Co.,  64  Cal.  422 
(knowledge  of  prior  insurance). 

'Waiver  of  violation  of  warranty. — See  post 
2610  and  note  pars.  42-48. 


§  2581.    MATERIALITY.     The  materiality  of  a  representation  is  determined  by 
the  same  rule  as  the  materiality  of  a  concealment. 

History:    Enacted  March  21,  1872. 


not  averred. — Cowan   vs.   Pheniz  Ins.   Co.,   78 
Cal.  181.  187,  20  Pac  Rep.  408. 

8.  Coneeahnent — Materiality  of. —  See  ante 
I  2666  and  note. 

4.  Instmctlon  that  it  Is  for  Jury  to  find 
whether  misrepresentation  was  or  was  not 
material  Is  erroneous. — Noone  vs.  Transatlan- 
tic F.  Ins.  Co.,  88  CaL  162,  166,  166,  26  Pac. 
Rep.  103. 

6.  Question  for  eovrt  when  evidence  Is  not 
In  conflict  and  facts  are  not  In  dispute. — ^Menk 
vs.  Home  Ins.  Co.,  76  CaL  60,  62,  9  Am.  St.  Rep. 
168,  14  Pac.  Rep.  887, 18  IiL  117. 


1.  Cancelation  of  prior  policy  hj  another  com- 

pany. 

2.  Complaint — Demurrer  to. 

3.  Concealment — Materiality  of* 

4.  Instruction. 

5.  Question  for  court. 

1.  Caneclatlon  of  prior  policy  fey  another 
company. — See  ante  |  2666  and  note  par.  1. 

S.  Complaint — I>emiirrer  to,  in  action  on 
policy,  should  not  be  sustained  because  there 
may  be  possibly  somethlnir  in  application  af- 
fectlnsr   plaintiflf's   rigrht   to   recover  which   ts 

§  2682.  APPLICATION  OF  PROVISIONS  OF  THIS  AKTIOLE.  The  provi- 
sions of  this  article  apply  as  well  to  a  modification  of  a  contract  of  insurance  as 
to  its  original  formation. 

History:    Enacted  March  21,  1872. 

§2583.  RESCISSION  OF  INSURANCE  CONTRACT.  VHieuever  a  right  to 
rescind  a  contract  of  insurance  is  given  to  the  insurer  by  any  provision  of  this 
chapter,  such  right  may  be  exercised  at  any  time  previous  tt>  the  commencement 
of  an  action  on  the  contract. 

History:    Enacted  Marcli  30,  1874:  Code  Amdts.  1873-4,  p.  255. 

Apolled,    cited,   coastraed,   referred    to,    etc.,  Performanee    excused. — ?e»    post    1 2600    and 

In:    Rankin  vs.  Amason  Ins.  Co..  89  Cal.   203,  note. 

208,    28    Am.    St    Rep.    460,    26    Pao.    Rep.    871  IVairer   of   f orf eltora.- -flea   pnst   |86Xa   and 

<eited).  «iot«  pars.  42-48. 
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1 2580.  PoHer,  what 

i  2587.  What  miut  be  ipedlled  in  a  polkj. 

S  2588.  "Whose  interest  ia  eovered. 

8  2589.  Inauranee  by  agent  or  trustee. 

8  2590.  Insurance  by  part  owner* 

8  2591.  General  terms. 

8  2592.  Successive  owners. 


8  2593.  Transfer  of  the  thing  insured. 

8  2594.  Open  and  Talued  policies. 

8  2595.  Open  policy,  what. 

8  2596.  Valued  policy,  what 

8  2597.  Bunning  poli^,  what 

8  2598.  ElFeet  of  receipt 

8  2599.  Agreement  not  to  transfer. 


§2586.    POLIOT,   WHAT.    The  written  instrument,  in  which  a  contract  of 
insurance  is  set  forth,  is  called  a  policy  of  insurance. 

History:   Enacted  March  21,  1872. 

1.  Agent  of  insurance  company. 
2-4.  Stune— Limited  powers — ^Modification  and 
renewal  of  poliiey. 

5.  Application  as  part  of  contract 

6.  Assumption   of  policy  by  another  com- 

pany. 

7.  "Building" — ^What  is  within  meaning  of 

policy. 

8.  Change  of  beneficiary. 

9.  Consent  of  person  whose  life  is  insured. 
10, 11.  Construction  of  policy — ^Bejection  of  fidse 

description. 

12.  Custom  and  usage. 

13.  Date  when  policy  takes  effect 
14-18.  Delivery    of   policy — After   loss — ^Posses- 
sion as  evidence — Renewal  of  policy. 

19.  Husband  and  wife  must  join  in  rescission. 

20.  Indorsement  on  back  of  policy. 

21.  Liability  limited  by  terms  of  policy. 
22, 23.  Paid-up  policy  in  lieu  of  originaL 

24.  Parol  contract  to  issue  i>olicy. 

25.  Parol  matters  expressly  excluded. 

26.  Policy  may  provide  for  avoidance. 

27.  Promise  to  pay  premiums  in  future. 

28.  Question  of  fact  as  to  execution  of  eon- 

tract. 

29.  Reformation  of  policy. 

30.  Renewal  of  forfeited  policy. 

31.  Rider,  part  of  policy. 
82,  33.  Unauthorized  insurance — Ratification. 

1.  AGENT  OF  INSURANCB3  COMPANT  who. 
by  terms  of  policy,  Is  to  counterslern  it  to  make 
it  valid,  represents  insurer,  so  that  any  policy 
that  he  counterslgrns  binds  company  by  any 
acts  or  contracts  within  general  scope  of  his 
authority. — Farnum  vs.  Phoenix  Ins.  Co.,  83 
Cal.  246,  257,  17  Am.  St.  Rep.  233,  23  Pac  Rep. 
869.  See  Wheaton  vs.  North  British  &  M.  Ins. 
Co.,  76  Cal.  415.  9  Am.  St.  Rep.  216,  18  Pac 
Rep.  758;  Harron  vs.  City  of  London  F.  Ins. 
Co.,  88  Cal.  16,  26  Pao.  Rep.  982;  Meyer  vs. 
Great  Western  Ins.  Co.,  104  Cal.  881,  889,  88 
Pac.  Rep.  82;  Berliner  vs.  Travelers'  Ins.  Co., 
121  Cal.  451.  463.  63  Pac.  Rep.  922;  Parrlsh  vs. 
Rosebud  M.  &  M.  Co.,  140  Cal.  635.  646,  74  Pac 
Rep.  312.  Kan.  American  C.  Ins.  Co.  vs.  McLan- 
athan,  11  Kan.  633;  National  MuL  F.  Ins.  Co. 
vs.  Barnes,  41  Kan.  161,  21  Pac  Rep.  166; 
Western  H.  Ins.  Co.  vs.  Hogrue.  41  Kan.  684, 
21  Pac.  Rep.  641.  Ky*  Mississippi  Valley  Li.  Ins. 
Co.  vs.  Neyland.  9  Bush  486.  Mlaa.  Rivera  vs. 
Queen  Ins.  Co.,  62  Miss.  721.  Ner.  Oerhauser 
vs.  North  British  &  M.  Ins.  Co.,  7  Nev.  174. 
W.   Ta.     Continental    Ins.    Co.    vs.    Kasey,    26 


Gratt.  268,  171,  18  Am.  Rep.  681. 
Union  Mut.  L.  Ina.  Co.  vs.  Wilkinson,  80  U.  S. 
(13  WalL)  222,  284,  bk.  20  Lu  ed.  617;  Tennant 
vs.  Travelers'  Ina.  Co.,  81  Fed.  Rep.  322  (case 
arising  in  California);  New  York  1*  Ins.  Co. 
vs.  Russell,  77  Fed.  Rep.  94,  104. 

See  note  7  Am.  Rep.  128,  129. 

Aa  to  aseat'a  aKlaatatemeBt  !■  applieatloB 
BMide  omt  by  him^  see  ante  i  2580  and  note 
par.  2. 

AntkoiitT  of  aseat  to  caacel  policy. — See 
post  I  2611  and  note  par.  2. 

Authority  of  asreat  to  walTe  coadltloaa. — See 
post  I  2610  and  note  pars.  43,  44. 

MlsreprcacntatiOBa  of  aseata. — See  note  14 
Am.  St.  Rep.  498. 

NecesMUT  aad  ooteaslble  awtlioiity  of  asenta. 

•—See  ante  §|  2317,  2319  and  notes. 

Power  of  asent  to  waive  eonditloao  wltk 
respect  to  Botlcc^  ete« — See  note  81  Azn.  SL  Rep. 
618,  614. 

S.     LlmitatioBa    1b    policy    aa    to    anthorttr 

of  asrent  are  binding  upon  insured.  —  Cur- 
tin  vs.  Pheniz  Ins.  Co.,  78  Cal.  619.  623.  21 
Pac.  Rep.  870.  See  Shnserart  vs.  Lycoming: 
F.  Ins.  Co..  66  Cal.  408,  414;  Wheaton  va  North 
British  &  M.  Ins.  Co.,  76  CaL  416.  419,  9  Am. 
St.  Rep.  216.  18  Pac  Rep.  768;  O'Brien  vs. 
New  Zealand  Ins.  Ca,  108  Cal.  227.  229,  41  Pac 
Rep.  298;  Jurgrena  vs.  New  York  L.  Ins.  Co., 
114  Cal.  161.  164,  46  Pac.  Rep.  1064,  46  Id.  386. 

Aa  to  kBOwn  restrlctloao  «poii  aseafa  au- 
thority.— See  ante  f  2318  and  note. 

S.  ModlllcatlOB  of  policy  by  asreat  is  without 
effect  where  policy  provides  that  no  agrent 
shall  have  power  to  modify  it. — Westerfeld  vs. 
New  York  L*.  Ins.  Co.,  129  Cal.  68.  77,  68  Pac 
Rep.  92,  61  Id.  667  (dlatlnsnilahliigr  Farnum  vs. 
Phcsnlx  Ins.  Co.,  83  Cal.  246,  17  Am.  St.  Rep. 
233,  23  Pac.  Rep.  869,  holdingr  that  local  apent 
may  bind  Inaurer  within  greneral  acope  of  his 
authority). 

4.  Renewal  of  policy  in  contravention  of 
agrent's  authority  Is  not  binding  upon  insurer. 
— Stewart  vs.  Helvetia  8.  F.  Ins.  Co.,  102  Cal. 
218,  219,  220,  86  Pac.  Rep.  410.  See  O'Brien  va 
New  Zealand  Ins.  Co.,  108  Cal.  227,  41  Pac 
Rep.  298. 

6;.    AppUeatloa    as    part    of    contract.  —  See 

post  f  2606  and  note  para.  2,  8. 

0.  AasnntptloB  of  policy  by  another  com- 
paBy. — See  ante  f  2627  and  note  par.  4. 
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7.  «Bi;iLDING^--'What  Is^—Whether  or  not 
flshlniT  scow  Is  Inchided  in  word  "building" 
and  is  thereby  affected  as  such  by  terms  and 
conditions  of  policy  Is  question  for  Jury  under 
Instructions  from  court. — Enos  vs.  Sun  Ins.  Co., 
€7  Cal.  621.  623,  8  Pac.  Rep.  S79. 

8.  Change  of  beaefleUury. — See  ante  f  2688 
and  note  pars.  1,  S. 

9.  Coaacmt  of  persoa  whose  Ufo  la  laaured 
«a  comditioa  of  Imanrance  thereoaur— See  mono- 
erraphic  note  by  Irwin  Taylor,  66  Li.  R.  A.  686. 

10.  CONSTRUCTION  OF  POLICT  is  In  ac- 
cordance with  general  principles  i^oyemlnff 
construction  of  contracts;  e.  g.  It  is  oonetrued 
most  stronfiTly  agrainst  insurer  because  he 
frames  it,  and  intention  of  parties,  irathered 
from  entire  policy,  controls.— Tischler  vs.  Cal- 
ifornia F.  M.  F.  Ins.  Co.,  66  CaL  178,  180,  4 
Pac.  Rep.  1169;  Noone  vs.  Transatlantic  F. 
Ins.  Co.,  88  Cal.  162,  166,  26  Pac.  Rep.  103; 
Union  Ins.  Co.  vs.  American  F.  Ins.  Co.,  107 
CaL  327,  331,  48  Am.  St.  Rep.  140,  40  Paa  Rep. 
431,  28  Lt.  R.  A.  602;  Northey  vs.  Bankers'  L. 
ASSOC  110  CaL  647,  660,  4S  Pac.  Rep.  1070; 
Toch  vs.  Home  M.  Ins.  Co.,  Ill  CaL  603,  608, 
44  Pac.  Rep.  189,  84  U  R.  A.  867  (writing 
controls  printed  parts);  Schroeder  vs.  Im- 
perial Ins.  Co.,  182  CaL  18,  19,  84  Am.  St.  Rep. 
17,  63  Pac.  Rep.  1074.  See  Wells,  F.  &  Co.  vs. 
Paciflc  Ins.  Co.,  44  Cal.  897;  Hatch  vs.  New 
Zealand  Ins.  Co.,  67  CaL  188.  123.  7  Pac.  Rep. 
411;  Canton  Ins.  Office  vs.  Woodslde,  90  Fed. 
Kep.  301,  33  C.  C.  A.  63  (California  case;  ex- 
ception in  favor  of  insurer  strictly  construed); 
Rorlck  vs.  Railway  O.  &  E.  A.  Assoc,  119 
Fed.  Rep.  63,  55  C.  C.  A.  869. 

Aa  to  coBstrnctlon  of  warraatxy  see  post 
f  2603  and  note  par.  4. 

Contract  of  hallmemt. — See  post  i  2687  and 
note  par.  4. 

Foreign  law. — See  ante  I  2527  and  note  par.  9. 

Innurance  policy,  coaatractloa  of. — See  note 
23  Am.  St.  Rep.  641. 

11.  Rejection  of  falae  description  where  it 
Is  only  part  of  description  is  permissible 
If  remaining:  description  of  property  suffi- 
ciently identifies  it. — Hatch  vs.  New  Zealand 
Ins.  Co.,  67  Cal.  122,  123,  7  Pac.  Rep.  411. 

12.  Cnatom  and  vsave. — See  post  |  2604  and 
note  par.  8. 

18.     date:  MTHEN  POLICY  TAKBS  BFFBCT. 

— If  premium  be  paid  and  policy  be  not  de- 
livered till  afterward,  policy  takes  effect  by 
relation  as  of  its  date,  even  thougrh  loss  inter- 
venes.— See  Ruse  vs.  Mutual  B.  L.  Ins.  Co.,  23 
N.  Y.  616;  Liffhtbody  vs.  North  American  Ins. 
Co.,  23  Wend.  18. 

14.  DBLrVBRY  OF  POLICY  and  acceptance  by 
insured  essential  to  its  validity. —  Westerfeld 
vs.  New  York  K  Ins.  Co.,  129  CaL  68,  70,  68 
Pac.  Rep.  92,  61  Id.  667. 

16.  After  loss,  delivery,  If  it  is  memorial  of 
contract  which  in  its  essentials  had  been 
agreed  upon  by  parol  before  loss,  is  sufficient 
to  make  insurer  liable,  but  if  before  loss  there 
had  been  no  agrreement  such  as  would  have 
made  Insured  liable  for  premium,  delivery 
after  loss,  to  knowledsre  of  parties,  imparts  to 
instrument  no  effect. — Crawford  vs.  Transat- 
lantic F.  Ins.  Co.,  126  CaL  609,  611,  68  Pac.  Rep. 


177.  See  Me.  Clark  vs.  Insurance  Co.,  89  Me. 
26.  86  AtL  Rep.  1008,  36  L.  R.  A.  276.  N.  Y. 
People  vs.  Dimick,  107  N.  Y.  13,  14  N.  S3.  Rep. 
178;  Ligrhtbody  vs.  North  American  Ins.  Co., 
23  Wend.  18.  Fed.  Yonee  vs.  Equitable  V, 
Assur.  Soc,  80  Fed.  Rep.  902. 

16.  Poseeaslon  by  Insured  la  prlnui  fade 
evldenee  of  delivery  of  policy  as  valid  and  sub- 
sistiner  contract. — Berliner  vs.  Travelers'  Ins. 
Co.,  121  CaL  461,  464.  68  Pac.  Rep.  922.  See 
Tennant  vs.  Travelers'  Ins.  Co.,  81  Fed.  Rep. 
822  (case  arisinsr  In  California). 

17*  <liiestlon  of  Intention  is  involved,  and  if 
it  is  intended  that  document  should  be  in  force 
before  It  was  actually  handed  over  it  will  be 
deemed  constructively  delivered.  —  Harridan 
vs.  Home  Lt,  Ins.  Co.,  128  CaL  681,  646,  61  Pac. 
Rep.  180,  61  Id.  99.  See  Ford  vs.  Buckeye  S. 
Ins.  Co.,  6  Bush  (Ky.)  133,  99  Am.  Dec.  668; 
Hallock  vs.  Commercial  Ins.  Co.,  26  N.  J.  Li. 
(2  Dutch.)  268;  Commercial  Ins.  Co.  vs.  Hal- 
lock,  27  N.  J.  L.  (3  Dutch.)  646,  72  Am.  Dea 
879;  Yongre  vs.  Equitable  I*  Assur.  Soc,  30 
Fed.  Rep.  902. 

18.  Renewal  of  policy  may  be  effected  by 
aerent's  filllngr  out  and  countersigrnlnff  renewal 
receipt  by  direction  of  insured,  and  retention 
of  receipt  by  a^rent  in  his  office  for  insured  is 
immateriaL — Tennant  vs.  Travelers'  Ins.  Co., 
81  Fed.  Rep.  822,  824  (case  arising  In  Califor- 
nia). 

19.  HUSBAJTD  AND  1¥IFS]  MUST  JOIlf  IN 
RESCISSION  "WHEN  obligrations  imposed  by 
contract  of  insurance  are  imposed  upon  both.^ 
Jurgrens  vs.  New  York  Lk  Ins.  Co.,  114  CaL  161, 
166,  46  Pac.  Rep.  1064,  46  Id.  886. 

20.  INDORSEMENT  ON   BACK  OF  POLICY 

conslstlngr  of  insurer's  card  showing  its  name 
and  place  of  business  is  no  part  of  contract. — 
Ferrer  vs.  Home  M.  Ins.  Co.,  47  CaL  416,  428 
(objection  on  ground  of  variance  untenable). 

21.  LIABILITY  OF  INSURER  DEPENDENT 
UPON  TERMS  OF  POLICY,  and  court  will  not 
read  into  it  provisions  which  have  not  been 
inserted. — Tischler  vs.  California  F.  M.  F.  Ins. 
Co.,  66  CtaL  178,  180,  4  Pac.  Rep.  1169. 

22.  PAID-UP  POLICY  IN  LIEU  OF  ORIGI- 
NAL being  agreed  to  be  issued  upon  alterna- 
tive propositions,  in  case  of  failure  to  pay 
premiums,  it  is  incumbent  upon  insured  to 
exercise  his  option  if  he  intends  to  take  advan- 
tage of  such  clause. — Blake  vs.  National  L. 
Ins.  Co..  123  CaL  470.  474,  66  Pac.  Rep.  101. 

28.     Right  Is  depeadent  upon  original  policy 

of  present  substantial  value,  where  it  is  pro- 
vided that  application  for  paid-up  policy  must 
be  made  while  policy  is  in  force. — Straube  vs. 
Pacific  M.  Li.  Ins.  Co.,  123  CaL  677,  679,  66  Pac. 
Rep.  646. 

24.     PAROL  CONTRACT  TO  ISSUE   POLICY 

is  valid  and  can  be  enforced  by  compelling 
specific  performance,  or  in  an  action  for  breach 
of  agreement. — Gold  vs.  Sun  Ins.  Co.,  73  CaL 
216,  218,  14  Pac.  Rep.  786;  Harron  vs.  City  of 
London  F.  Ins.  Co.,  88  CaL  16,  18,  19,  25  Pac. 
Rep.  982.  See  Cooper  vs.  Pacific  M.  L.  Ins.  Co., 
7  Nev.  116,  8  Am.  Rep.  705;  Ellis  vs.  Albany 
City  F.  Ins.  Co.,  60  N.  Y.  402.  406,  10  Am.  Rep. 
496. 

2B.  PAROL  MATTERS  EXPRESSLY  EX- 
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CLUDBD  where  It  la  provided  that  Insurer 
shall  not  be  bound  by  any  act  or  statement 
which  Is  not  contained  In  application  or  In- 
dorsed on  policy. — Enos  vs.  Sun  Ins.  Co.,  67 
Cal.  621,  622,  8  Pac.  Rep.  879. 

26.  Policy  may  provide  Cor  avotdance* — See 

post  f  2611  and  note. 

27.  PROMISB  TO  FAY  PREMIUM  AT  FU- 
TVRBS  TIHB  is  sufficient  consideration. — Far- 
num  vs.  Phoenix  Ins.  Co.,  88  Cal.  246.  265,  17 
Am.  St.  Rep.  233,  23  Pac  Rep.  869. 

28.  ilVKSTlON  OF  FACT  AS  TO  BXBSCV- 
TION  OF  COBPTRACTr  where  evidence  Is  con- 
flictinsr. — ^Harron  vs.  City  of  London  F.  Ins. 
Co.,  88  CaL  16,  18,  2S  Pac.  Rep.  982. 

98.  Reformatlom  of  policy* — See  ante  I  2680 
and  note  par.  22. 

80.     RBNBWAIi     OF    FORFBSITBD     POLICY 

beinff  agreed  upon,  insured  must  comply  with 


conditions  Imposed.-— Blake  vs.  National  It,  Ins. 
Co.,  128  Cal.  470,  478.  66  Pac.  Rep.  101.  See 
Nielsen  vs.  Provident  8.  L.  A.  Soc.  189  Cal. 
882,  96  Am.  St.  Rep.  146.  78  Pac.  Rep.  168. 

81.  RIDBR  Is  recoenixed  as  part  of  policy. — 
See  Rankin  vs.  Amazon  Ins.  Co.,  89  Cal.  203. 
207,  28  Am.  St.  Rep.  460,  26  Pac.  Rep.  872. 

82.  irNAUTHORIZBa>  INSURANCB— Lack  of 
a«tliorlty  as  to  osie  beaefldary  and  failure  to 
ratify  It  does  not  affect  validity  of  Insurance 
as  respects  insured  who  procured  Insurance  for 
himself. — ^Phoenix  Ins.  Co.  vs.  Hancock,  123 
Cal.  222,  224.  66  Pac.  Rep.  905.  See  Finney  vs. 
Falrhaven  Ins.  Co.*  46  Mass.  <5  Met)  192,  196» 
38  Am.  Deo.  897. 

88.  May  be  mtlfled  by  Insured  even  after 
occurrence  of  loss. — See  Phoenix  Ins.  Co  vs. 
Hancock,  123  Cal.  222.  224,  56  Pac  Rep.  905; 
Hooper  vs.  Robinson,  98  U.  S.  628,  bk.  25  Lu  ed. 
219. 


§  2587.    WHAT  MUST  BE   SPECIFIED  IN  A  POLIOT.    A  poUcy  of  insur. 
ance  must  specify: 

1.  The  parties  between  whom  the  contract  is  made; 

2.  The  rate  of  premium; 

3.  The  property  or  life  insured; 

4.  The  interest  of  the  insured  in  property  insured,  if  he  is  not  the  absolute  owner 
thereof ; 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  continue. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Application  as  part  of  contract* 

3.  Construction  of  policy. 

4.  Contract  of  bailment. 

5.  Custom  and  usage. 

6.  Interest  of  insured — ^Application  stating. 

7.  Misdescription  of  property. 

8.  Non-forfeiture  clause— -Bight  to  paid-up  pol- 

icy. 

9.  Bight  of  one  not  named  in  policy  to  sue. 

1.  APPLIBD,  CITED,  COIfSTRUBD,  RBS- 
FERRED  TO,  etc..  In:  Wilmlngrton  T.  Co.  vs. 
O'Nell,  98  Cal.  1,  7,  32  Pac.  Rep.  706  (cited); 
Union  Ins.  Co.  vs.  American  F.  Ins.  Co.,  107 
Cal.  827,  330,  48  Am.  St.  Rep.  140,  40  Pac.  Rep. 
481.  28  L.  R.  A.  692  (cited);  Davis  vs.  Phoenix 
Ins.  Co.,  Ill  Cal.  409,  411,  412,  413,  48  Pac 
Rep.  1115  (construed). 

2.  Appllcfltlon  aa  part  of  contract. — See  post 
I  2605  and  note  pars.  2,  8. 

8.  Construction  of  poller* — See  ante  S  2686 
and  note  par.  10. 

4.  CONTRACT  OF  BAILMENT  with  Stipu- 
lation on  part  of  bailee  to  Indemnify  bailor 
against  loss  from  any  cause,  but  not  containing 
usual  provisions  of  insurance,  policy  is  not 
contract  of  Insurance. — See  Wilmington  T.  Co. 
vs.  O'Neil,  98  Cal.  1,  7,  82  Pac.  Rep.  706. 


8.     Cnstoi 

note  par.  8. 


and  vaase. — See  post  8  2604  and 


S.  INTEREST  OF  INSURED  —  AppUea  Hon 
atatlnvy  Is  sufficient  if  policy  contains  provi- 
sion that  application  Is  to  be  considered  as 
part  of  policy. — Davis  vs.  PhcBuix  Ins.  Co.,  Ill 
Cal.  409,  418,  48  Pac  Rep.  1115.  See  Smith  vs. 
PhoBnlz  Ins.  Co.,  91  Cal.  823,  26  Am.  St.  Rep. 
191,  27  Pac.  Rop.  788,  18  L.  R.  A.  476.  lU. 
Oermania  F.  Ins.  Co.  vs.  Hick,  125  111.  861,  8 
Am.  St.  Rep.  384,  17  N.  E.  Rep.  792.  Iowa. 
Lamb  vs.  Council  Bluffs  Ins.  Co.,  70  Iowa  238. 
80  N.  W.  Rep.  497.  N-  T,  Van  Schoick  vs. 
Nlagrara  F.  Ins.  Co.,  68  N.  Y.  434.  Tex.  Liver- 
pool &  Lb  Ins.  Co.  vs.  Ends,  66  Tex.  118;  Cres- 
cent Ins.  Co.  vs.  Camp,  71  Tez.  603,  9  8.  W. 
Rep.  478. 

Information  aa  to  nature  of  Interest  Inanred* 
—See  ante  f  2668  and  note. 

7.  Mladescrlptlon  of  Inanrcd  property,  what 
1%  and  the  effect  of. — See  note  80  Am.  Dec 
101. 

See  ante  f  2586  and  note  par.  11. 

8.  Non-forfcttnre  clanac — Rl^ht  to  pald-vp 
policy. — See  ante  fi  450  and  note. 

0.  Rlffht  of  one  not  named  In  policy  to  eve 
thereon. — See  note  86  Am.  Dec.  624. 


§2688.    WHOSE  INTEBEST  IS  COVERED.     When  the  name  of  the  person 
intended  to  be  insured  is  specified  in  a  policy,  it  can  be  applied  only  to  his  own 

proper  interest  History:    Enacted  March  21,  1872. 
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lafomuitloB  •■  to  BAtnre  of  Istereftt  of  1b« 
•vred. — See  ante  9  2668  and  note. 

laawmlilo    intereat — ^What    eonatltntea* — See 

ante  f  2646  and  note. 


Mortvavee  as  laanrcd. — See  ante  S  2641  and 
note  pars.  2.  S. 

See  notes  34  Am.  Dec.  691;  89  Am.  Dec  S42; 
60  Am.  Dec  693;  64  Am.  Dec  698. 


§2689.  INSURANCE  BY  AGENT  OB  TBUSTEE.  When  an  insurance  is 
made  by  an  agent  or  trustee,  the  fact  that  his  principal  or  beneficiary  is  the  per- 
son really  insured  may  be  indicated  by  describing  him  as  agent  or  trustee,  or  by 
other  general  words  in  the  policy. 

History:   Enacted  March  21,  1872. 


Aveats    of   laauraaee    eompanica* — See    ante 
I  2686  and  note  pars.  1-i. 


Vnaiithorlaed  laeanAce. — See  ante  8  2586  and 
note  pars.  82,  88. 


§  2590.  INSUBANOE  BY  PABT  OWNEB.  To  render  an  insurance,  effected 
by  one  partner  or  part  owner,  applicable  to  the  interest  of  his  copartners,  or  of 
other  part  owners,  it  is  necessary  that  the  terms  of  the  policy  should  be  such 
as  are  applicable  to  the  joint  or  common  interest. 

History:   Enacted  March  21,  1872. 
Traasfer  lictwoea  eoteaants,  etc.»  who  are  laanred* — See  ante  I  2667  and  nota. 

§  2591.  OENEBAL  TEBMS.  When  the  description  of  the  insured  in  a  policy  is 
so  general  that  it  may  comprehend  any  person  or  any  class  of  persons,  he  only 
can  claim  the  benefit  of  the  policy  who  can  show  that  it  was  intended  to  include 

l^un.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Estate  of  named  decedent  insured. 

1.  APPLIBDy  CITED,  CONSTRUED,  RE- 
VVSRTLED  TO.,  dtc.  In:  Phaenix  Ins.  Co.  vs. 
Hancock,  123  CaL  222,  224,  66  Pac  Rep.  906 
< referred  to). 

S.  ESTATES  OF  NAMED  DECEDENT  named 
In  policy  to  describe  party  or  parties  Insured 
is  sufficient  to  extend  protection  to  heir  as  well 
as  personal  representatives. — Phcsnlx  Ins.  Co. 
vs.  Hancock,  128  Cal.  222,  224,  66  Pac  Rep. 
905.  See  Md.  Fire  Ins.  Assoc  vs.  Merchants  & 
M.  T.  Co.,  66  Md.  889,  69  Am.  Rep.  162.     N.  Y. 


Clinton  vs.  Hope  Ins.  Co.,  46  N.  T.  464;  Weed 
vs.  Hamburg-Bremen  F.  Ins.  Co.,  133  N.  T. 
894,  81  N.  E.  Rep.  281.  Fed.  The  Sydney,  27 
Fed.  Rep.  119,  126. 

As  to  mortirase  aa  Insured,  see  ante  |  2541 
and  note. 

Change  of  beneflclary. — See  ante  |  2638  and 
note  pars.  1,  2. 

''For  whom  It  mmr  coneem**  —  Nature  and 
effect  of  phraae. — See  monographic  note  16 
Am.  Dec  323,  824. 

Right  of  one  not  named  In  policy  to  sue 
thereon* — See  note  85  Am.  Dec  624. 


§  2592.  SUOOESSIVE  OWNERS.  A  policy  may  be  so  framed  that  it  will  inure 
to  the  benefit  of  whomsoever,  during  the  continuance  of  the  risk,  may  become  the 
owner  of  the  interest  insured. 

History;   Enacted  March  21,  1872. 


Change  of  benefleflarjr^— See  ante  f  2688  and 
note  pars.  !•  8. 


Cognate  sections. — See  ante  {{  2553-2657  and 
notes. 


§  2593.  TRANSFER  OF  THE  THING  INSURED.  The  mere  transfer  of  a  thing 
insured  does  not  transfer  the  policy,  but  suspends  it  until  the  same  person  becomes 
the  owner  of  both  the  policy  and  the  thing  insured. 

History:    Enacted  March  21,  1872. 

§  2594.    OPEN  AND  VALXTED  POLICIES.    A  policy  is  either  open  or  valued. 

History:    Enacted  March  21,  1872. 

§2595.  OPEN  POLICY,  WHAT.  An  open  policy  is  one  in  which  the  value 
of  the  thing  insured  is  not  agreed  upon,  but  is  left  to  be  ascertained  in  case  of  loss. 

History:    Enacted  March  21,  1872. 
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§  2696.    VALUED  POLIOY,  WHAT.    A  valued  policy  is  one  which  expresses  on 
its  face  an  agreement  that  the  thing  insured  shall  be  valued  at  a  specified  sum. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  I^mages  where  contract  not  valued  policy. 
8.  Overvaluation  of  property. 
4.  Valuation  in  policy  of  marine  insurance. 


1.  Applied,  cited,  coiuitnied,  referred  to,  etc., 
In:  Wllminerton  Trans.  Co.  vs.  O'Nell,  98  CaL 
1.  7,  82  Pac  Rep.  706  (cited). 

2b  Damaires  where  contmet  la  aiot  valued 
policy   which   can   be   recovered   can   only    be 


estimated  by  proof  of  value  of  property. — 
Wilmingrton  Trans.  Co.  vs.  O'Neil,  98  CaL  1,  7. 
S3  Pac  Rep.  70S. 

8.  Overvalnatlom  of  property.  —  See  ante 
I  2580  and  note  pars.  16,  17;  mono£rraphlc  note 
29  Am.  Dec.  616-621. 

4.     Valuation  la  policy  of  marlme  laauraace. 

—See  post  9  2736  and  note. 


§  2597.  BUNNINa  POLICY,  WHAT.  A  ranning  policy  is  one  which  contem- 
plates successive  insurances,  and  which  provides  that  the  object  of  the  policy  may 
be  from  time  to  time  defined,  especially  as  to  the  subjects  of  insurance,  by  addi- 
tional statements  or  indorsements. 

History:    Enactod  March  21,  1872. 


Marine  Insuranoo  may  be  effected  by  open 
or  running  policy  wherebj^  Insurer  agrees  to 
Insure  In  various  sums  to  be  Indorsed  upon 
policy  upon  treasure,  etc,  laden  or  to  be  laden* 
and  where  It  appears  that  it  Is  practice  of  in- 
sured to  pay  and  of  insurer  to  receive  pre- 
miums  on   shipments  which   had  already  ar- 


rived latter  will  not  be  permitted  to  escape 
liability  for  loss  on  ground  that  loss  was 
known  to  have  occurred  before  indorsement 
was  demanded. — ^Wells  F.  &  Co.  vs.  Pacific 
Ins.  Co..  44  CaL  S97,  403,  418.  414. 

As  to  marine  Inaurancc»  see  post  Sf  2665-274<> 
and  notes. 


§2598.  EFFECT  OF  RECEIPT.  An  acknowledgment  in  a  policy  of  the 
receipt  of  premium  is  conclusive  evidence  of  its  payment,  so  far  as  to  make  the 
policy  binding,  notwithstanding  any  stipulation  therein  that  it  shall  not  be  bind- 
ing until  the  premium  is  actually  paid. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstroed,  referred  to,  etc 

2.  Date  when  policy  takes  effect. 

3.  "Notwithstanding  any  stipulation  therein." 
4, 5.  Parol  evidence  to  explain  receipt. 

6.  Premium — When  earned. 

7.  Provision  for  forfeiture  contained  in  policy. 

8.  Receipt  as  evidence  of  payment. 

9.  Tender  of  payment. 
10.  Waiver  of  provision  that  premium  shaU  be 

paid. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRGD  TO,  etc..  in:  Farnum  vs.  Phcenix  Ins. 
Co.,  83  Cal.  246.  255.  259,  17  Am.  St.  Rop.  233. 
23  Pac.  Rep.  869  (applied);  Palmer  vs.  Conti- 
nental Ins.  Co.,  132  CaL  68,  70,  72.  64  Pac.  Rep. 
97   (construed). 


2.  Date  when  poller  take*  efleet. — See  ante 
I  2586  and  note  par.  13. 

3.  «NOTWITHSTANDINO  ANT  STIPULA- 
TION THEREIN"  denotes  legrislative  intention 
to  prevent  insurer,  in  any  action  upon  policy, 
from  disputinfir  Its  acknowledsrment  that  it 
had  received  payment,  and  section  Is  not  lim- 
ited to  policy  which  contains  provision  in 
specific  lansruape  that  it  shall  not  be  bindings 
unless  premium  has  been  "actually  paid."  but 
extends  to  any  stipulation  which  is  intended 
to  have  that  eftect. — Palmer  vs.  Continental 
Ins.  Co.,  132  Cal.  68,  72,  64  Pac.  Rep.  97. 

4.  PAROL  EVIDBNCB  to  explain  acknowl- 
edsrment of  receipt  of  premium  prior  to  code 


was  admissible. — "Bergman  vs.  Builders*  Ina 
Co..  88  Cal.  641.  546.  See  Sheldon  vs.  Atlantic 
F.  &  M.  Ins.  Co..  26  N.  Y.  460.  84  Am.  Dec. 
218. 

6.  Compare  I  Farnum  vs.  Phcenix  Ins.  Co.. 
83  Cal.  246,  259,  17  Am.  St.  Rep.  288,  28  Pac. 
Rep.  969  (declariniT  rule  changed  by  this  sec- 
tion). 

6.  Premlmn — ^When  earned^ — See  post  9  2616 
and  note. 

7.  PROVISION  FOR  FORFBITURE  CON- 
TAINED IN  POLICY  Which  Is  limited  to  non- 
payment of  promissory  note  referred  to  therein 
does  not  apply  to  non-payment  of  note  g^iven 
for  premium,  payment  of  which  hi  acknowl- 
edgred,  where  there  is  no  statement  In  policy 
that  such  premium  was  paid  by  note,  and  con- 
clusive oftect  created  by  statute  cannot  be  set 
aside  by  showing  that  note  was  griven. — Palmer 
vs.  Continental  Ins.  Co.,  132  Cal.  68,  70,  72, 
64  Pac.  Rep.  97. 

8.  Receipt    aa    evldenee    of    paymeat.  —  See 

ante  §  1473  and  note  pars.  74-94. 

9.  TENDEli  OF  PAYMENT  of  premium  In 
full  within  term  of  credit  allowed  is  sufficient 
compliance  with  condition  of  payment  to  sus- 
tain action  on  policy.  —  Farnum  vs.  Phcenix 
Ins.  Co..  88  Cal.  246,  259,  17  Am.  St.  Rep.  233. 
28  Pac  Rep.  869.  See  Boehen  vs.  Willlams- 
burgph  City  Ins.  Co..  35  N.  Y.  131,  182,  90  Am. 
Dec.  787;    Bodine  vs.  Exchange  F.  Ins.  Co,  61 
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N.    T.    117,    119,    10   Am.   Rep.    566;    Eaffan   vs. 
jGtna  F.  &  M.  Ins.  Co.,  10  W.  Va.  688. 

As  to  effect  of  temdery  Bee  ante  9  1485  and 
note. 

10.  IVAIVBR  OF  FR0TI8I01V  THAT  PRB- 
MIVM  SHALL.  BB  PAID  before  company  shall 
be  liable  on  policy  results  from  unconditional 
delivery  of  policy  to  insured  as  completed  and 
executed  contract  under  express  or  implied 
asrreement  that  credit  shall  be  yiven  for  pre- 


mium.— Griffith  vs.  New  York  L.  Ins.  Co.,  101 
Cal.  627,  636,  40  Am.  St.  Rep.  96,  86  Pac.  Rep. 
118.  See  Farnum  vs.  PhcBuix  Ins.  Co.,  83  CaU 
246,  17  Am.  St.  Rep.  238,  28  Pac  Rep.  869; 
Jurgrens  vs.  New  York  K  Ins.  Co.,  114  Cal.  161, 
46  Pac.  Rep.  1054,  46  Id.  386;  Tennant  vs. 
Travelers'  Ins.  Co.,  81  Fed.  Rep.  322  (case  aris- 
ing: in  California). 

Promise  to  pay  premlmu  at  future  time. — See 
ante  |  2686  and  note  par.  27. 


§  2599.  AGREEMENT  NOT  TO  TBANSFEB.  An  agreement  made  before  a 
loss,  not  to  transfer  the  claim  of  a  person  insured  against  the  insurer,  after  the  loss 
has  happened,  is  void.  Hiitory:  Enacted  March  21,  1872. 


1,  2.  Condition  that  policy  shall  not  be  assigned. 
3.  Indorsement  on  policy. 

1.  CONDITION  THAT  POLICY  SHAIX  NOT 
BB  ASSIGNBD  without  assent  of  Insurer  ren- 
ders asslemment  void  without  such  assent.—- 
Bererson  vs.  Builders'  Ins.  Co.,  38  Cal.  641,  648 
(decided  before  adoption  of  code). 

S.  Compare  I  Bibent  vs.  Lilveri>ool  ft  L.  F.  A 
L.  Ins.  Co.,  30  Cal.  78,  79,  89. 

Assignment    ef   Insaraaecy    when   Tnlldy  and 


what   eonstltvtes.  — -  See   monogrraphlc   note   56 
Am.  Dec.  747-766. 

NesotlnliilltT'  of  poller* — See  ante  f  264S  and 
note. 

3.  INDORSBMBNT  ON  POLICT  dlrectlnir  in- 
surer to  *'pay  the  within,  in  case  of  loss,  to 
C.  D./'  the  assignee,  is  sufficient  and  is  as 
effectual  as  assignment  of  policy  executed  in 
usual  form. — Bergson  vs.  Builders'  Ins.  Co.,  38 
CaL  641,  644. 


ARTICLE  Vn. 

WARRANTIB& 


§  2603.  Warranty,  express  or  implied.  S  2608. 

§  2604.  Form.    [No  particular  words  necessary.]      §  2609. 

S260o.  Warranty  must  be  in  policy.  )    9  2610. 

§  2606.  Past,  present,  and  future  warrantiefl.  §  2611. 

S  2607.  Warranty  as  to  past  or  present  '  -  S  2612. 


Warranty  as  to  the  fntorou 
Performance  excused. 
What  acts  ovoid  the  policy. 
Policy  may  provide  for  avoidanesi 
Breach  without  fraud. 


§  2603.    WABEANTY,  EXPBESS  OB  IMPLIED.    A  warranty  is  either  express 

or  implied.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  "Application"  defined. 
S.  Conditions  in  fire  policy  as  to  keeping  papers. 

4.  Construction  of  warranty. 

5.  Definition  of  warranty. 

6.  Exemption  of  insurer  from  liability. 

7.  Marine  insurance — Implied  warranties. 

8.  Pleading — Performance  of  conditions. 

9.  Terms  of  risk  may  be  selected  by  insurer. 
10.  Waiver  of  violation  of  warranty. 


1.  APPLIED,  CITED,  COXSTllVKD,  RE- 
FERRED TO,  etc.,  in:  Sllnkard  vs.  Manchester 
F.  Assur.  Co.«  122  CaL  696,  699»  66  Pac.  Rei>. 
417. 

2.  ''APPLICATION''  DEFINED  as  representa* 
tion  made  by  party  when  he  applies  for  Insur* 
ance;  statements  or  representations  therein 
contained  relatinsr  to  descriptive  character  and 
value  of  property  of  which  insurance  is  sought. 
and  how  such  property  is  used. — Cowan  vs. 
Phenlx  Ins.  Co.,  78  Cal.  181,  186,  187,  20  Pao. 
Rep.  408. 

Application  •■  part  of  eositwiot.  —  See  post 
I  2606  and  note  pars.  2,  8. 

8.  ComditlOBs  In  flro  poll^  ■■  to  keeplmir» 
preaervlnv,  and  prodoclnv  papers. — See  mono- 
erraphic  note  by  Irwin  Taylor,  61  I*  R.  A.  698- 
716. 


4.  CONSTRUCTTION  OF  ^VARRANTY  In  case 
of  doubt  is'  in  favor  of  insured  and  most 
strongly  against  insurer. — ^Noone  vs.  Transat- 
lantic F.  Ins.  Co.,  88  Cal.  162,  166,  26  Pac.  Rep. 
103;  National  Bank  vs.  Union  Ins.  Co..  88  CaL 
497,  604,  22  Am.  St  Rep.  824,  26  Pac.  Rep.  509: 
Northey  vs.  Bankers*  L.  Assoc,  110  Ca!.  647, 
660,  42  Pac.  Rep.  1079.  See  Bayley  vs.  Employ- 
ers'  Li.  Ins.  Co.,  126  Cal.  346,  362,  68  Pac.  Rep.  7; 
Scbroeder  vs.  Imperial  Ins.  Co.,  132  CaL  18, 
84  Am.  St.  Rep.  17,  63  Pac.  Rep.  1074;  Merrick 
vs.  Germania  F.  Ins.  Co.,  64  Pa.  St  277;  First 
National  Bank  vs.  Hartford  F.  Ins.  Co.,  96  U.  SL 
678,  679,  bk.  24  L.  ed.  668. 

See  ante  f  1664  and  note. 

5.  DEFINITION  OF  W^ARRANTTi  "State* 
ment  of  fact  made  by  insured  on  which  Insurer 
relies  and  on  strength  of  which  he  enters  into 
contract.'* — Conner  vs.  Manchester  Assur.  Co., 
180  Fed.  Rep.  748,  746,  66  a  a  A.  127  (case 
arising   In  California). 

6.  Exemption  of  Insurer  from  liability^— 
See  post  I  2610  and  note  par.  12. 

7.  Marine  Inanranee — Inaplled  vrarmntloa.— 

Bee  post  SS  2681-2688  and  notes. 

8.  Pleading — Performance  of  conditions.— 
See  post  9  2610  and  note  pars.  22-29. 

9.  TERMS    OF   RISK   MAT   BE    SELECTED 


11  ae04-24)06        (1902) 


WARRANTIBS— PRESENT  AND  FUTURB. 


[DlT.  Ill,  Pt.  IV. 


BT  INSURER  8uch  as  he  sees  fit  to  assume. — 
Mawhinney  vs.  Southern  Ins.  Co.,  98  Cal.  184, 
187,  32  Pac.  Rep.  945,  20  L.  R.  A.  87;  Slinkard 
vs.  Manchester  F.  Assur.  Co.,  122  CaL  595.  599, 
55  Pac  Rep.  417;   Allen  vs.  Home  Ins.  Co.,  188 


Cal.  29,  82,  65  Pac.  Rep.  138.  See  McKenzfe  vs. 
Scottish  U.  &  N.  Ins.  Co.,  112  CaL  548,  556-559, 
44  Pac.  Rep.  922. 

10.     Waiver  of   vIolatloB    of  ywtkmnty^^Se^ 
post  f  2610  and  note  pars.  42-48. 


§  2604.    FORM.     [NO  PASTIOULAS  WORDS  NECESSARY.]     No  particular 
form  of  words  is  necessary  to  create  a  warranty. 

History:   Enacted  March  21,  1872. 

1.  Application  as  part  of  contract, 

2.  Construction  of  warranty. 

3.  Custom  and  usage. 

4.  Parol  contract  is  valid. 

5.  Qualification  of  statement  in  application. 


1.  Application  as  part  of  cOBtract. — See  post 
I  2605  and  note  pars.  2«  8. 

2.  ConstmctloB     of     ivamuity.  —  See     ante 
f  2603  and  note  par.  4. 

As  to  coBstmctlon  of  policy,  see  ante  S  SS8C 
and  note  pars.  10,  11. 

8.     CUSTOM    AND    U9AGB    enter    into    and 
form  part  of  contract  in  accordance  with  sen- 


era!  principles. — ^Unlon  Ins.  Co.  vs.  Amorlcan  F. 
Ins.  Co.,  107  Cal.  827,  333.  48  Am.  St.  R<^p.  140. 
40  Pac.  Rep.  431,  28  L.  R.  A.  692  (contract  of 
reinsurance). 

4.  Parol  comtraet  la  valld« — See  ante  |  2686 
and  note  par.  24. 

6.  aUALIFICATIOlV  OF  STATEMENTS  IN 
APPLICATION,  so  that  they  will  not  be  re- 
garded as  warranties,  will  result  from  other 
stipulations  which  afford  fair  Inference  that 
parties  themselves  did  not  intend  them  as 
warranties. — Wheaton  vs.  North  British  &  M. 
Ins.  Co.,  76  Cal.  416,  428,  9  Am.  St.  Rep.  216, 
18  Pac.  Rep.  758. 


§  2605.    WARRANTY  MUST  BE  IN  POLICY.    Every  express  warranty,  made 

at  or  before  the  execution  of  a  policy,  must  be  contained  in  the  policy  itself,  or 

in  another  instrument  signed  by  the  insured    and  referred  to  in  the  policy,  as 

making  a  part  of  it. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  255. 


1.  Applied,  cited,  construed,  referred  to,  ete. 
2,  3.  Application  is  made  part  of  policy. 
4.  New  definition  of  warranty  not  created* 

1.  APPLIED,  CITE3D,  COlfSTRVESD,  RB- 
FERRED  TO,  etc.,  in:  Rankin  vs.  Amazon  Ins. 
Co.  (Cal.  Dec.  13,  1890),  25  Pac.  Rep.  260,  261 
<clted),  89  Cal.  203,  208,  28  Am.  St  Rep.  460, 
26  Pac.  Rep.  872  (cited  on  rehearing);  Conner 
vs.  Manchester  Assur.  Co..  180  Fed.  Rep  748, 
744,  66  C.  C.  A.  127  (cited  with  §§  2607,  2608). 

9.  APPLICATION  IS  BIADBS  PART  OF  POL- 
ICY by  this  section  to  extent  that  questions 
and  answers  therein  bind  insured  so  that  his 
failure  substantially  to  comply  with  terms 
thereby  imposed  discharges  insurer.  —  Young 
vs.  Pacific  S.  Co.,  137  Cal.  596,  697,  70  Paa 
Rep.  660.  See  Gilmore  vs.  Lycomlngr  F.  Ins. 
Co.,  66  Cal.  123,  126;  Roberts  vs.  ^tna  Ins. 
Go.,  68  Cal.  88,  86,  86;  Cowan  vs.  Phenix  Ins. 
Co.,  78  Cal.  181,  187,  20  Pac  Rep.  408;  Hlm- 
melein  vs.  Supreme  Council,  A.  L.  of  H.  (Cal. 
AuiT.  30,  1893).  88  Pac.  Rep.  1130;  Harrlgran  vs. 
Home  L..  Ins.  Co.,  128  Cal.  681,  644,  51  Pac.  Rep. 
180,   61   Id.   99;    Parrish  vs.   Rosebud  M.  ft  M. 


Co.,  140  Cal.  636,  646,  647,  74  Pac  Rep.  312; 
Chrlsman  vs.  State  Ins.  Co.,  16  Oregr.  288,  18 
Pac.  Rep.  466;  Hunt  vs.  Fidelity  &  C  Co..  99 
Fed.  Rep.  242. 

8.  Compares  Davis  vs.  Phcenix  Ins.  Co.,  Ill 
CaL  409,  418,  48  Pac  Rep.  1116. 

Policy  atlpnlatlmir  that  representatloB  la 
ivarranty. — See  post  f  2611  and  note  par.  14. 

Repreaentatloiui  In  application. — See  notes  29 
Am.  Rep.  675-678;  88  Id.  832-838;  69  Id.  816-822. 

Representation,  iviiat. — See  ante  B  2571  and 
note. 

4.  TtVSW  DEFINITIOlf  OF  ^PTARRANTY 
NOT  CREATED  by  this  section  and  ||  2607, 
2608,  but  Intention  was  merely  to  express 
in  statutory  form  rule  that  no  express  war- 
ranty made  by  insured  shall  affect  contract  of 
Insurance  unless  it  be  contained  in  policy  or 
in  application  or  some  other  instrument  sigrned 
by  insured  and  made  part  of  contract,  and  stat- 
ute Is  in  effect  merely  affirmatory. — Conner  va 
Manchester  Assur.  Co.,  180  Fed.  Rep.  748.  744, 
66  C.  C.  A.  127. 

See  post  if  2607,  8608  and  notes. 


§  2606.    PAST,  PRESENT,  AND  FUTURE  WARRANTIES.    A  warranty  may 
relate  to  the  past,  the  present,  the  future,  or  to  any  or  all  of  these. 

History:    Enacted  March  21,  1872. 

Different  kinds  of  warranties  are  affirmative  De  performed  at  time  subsequent.— Cowan  vs. 

warranties    and    promissory    warranties,    first  Phenix  Ins.  Co.,  78  CaL  181,  188,  184,  SO  Pao. 

pointing  to   time   of  contract,   and   second   to  Rep.  408. 

titinga  which  may  occur  or  which  may  have  to  See  post  H  8607,  8608  and  notes. 


Vit,  XI,  ck.  h  art.  VII.1 


WARRAHTY— PAST  AND   FRBSBNT. 


(iiN)S)     iSMOT-aeoo 


§  2607.  WASRANTY  AS  TO  PAST  OB  PRESENT.  A  statement  in  a  poUcy, 
of  a  matter  relating  to  the  person  or  thing  insured,  or  to  the  risk,  as  a  fact,  is  an 
express  warranty  thereof.        History:  Enacted  March  21, 1872, 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Agent's  misstatement  in  application. 

3.  Definition  of  warranty. 

4.  Exemption  of  insurer  from  losses  from  speci- 

fied causes. 

5.  Intention  of  parties  gathered  from  entire  pol- 

icy. 

6.  New  definition  of  warranty  not  created. 

7.  Ownership — Bepresentation  as  to. 
S,  Value  of  property  stated. 


1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
PBRRBD  TO,  etc..  In:  McCormick  vs.  Spring- 
field F.  &  M.  Ins.  Co.,  66  Cal.  861,  868,  6  Pac.' 
Rep.  617  (applied):  Wenzel  vs.  Commercial 
fns.  Co.,  67  Cal.  438,  440,  7  Pac.  Rep.  817  (ap- 
plied); National  Bank  vs.  Union  Ins.  Co.,  88 
Cal.  497,  504,  22  Am.  St.  Rep.  824.  86  Pao.  Rep. 
608  (construed);  Connor  vs.  Manchester  Assur. 
Co.,  180  Fed.  Rep.  748,  744,  66  G.  a  A.  127  (  cited 
with  If  2605,  2608). 

S.  Aseat's  mfaiatatemvBt  1b  application. — See 
ante  I  2680  and  note  par  2. 

8.  Deflnltlon  of  warraat7.-»See  ante  I  8608 
and  note  par.  5. 

4.  EXEMPTION  OF  THE  INS17RER  FROM 
LOSSES  FROM  SPECIFIED  CAUSES  is  not 
warranty  as  that  term  is  generally  used  in  fire 
insurance  contracts,  nor  is  it  a  statement  of 
fact  relating  to  person  or  thins  insured,  or  to 


risk. — Conner  vs.  Manchester  Assur.  Co.,  180 
Fed.  Rep.  743,  746,  65  GL  C  A.  127  (case  arising 
in  California). 

6.  INTENTION  OF  PARTIES  GATHERED 
FROM  ENTIRE  POLICY^and  if  it  is  perceived 
that  such  was  not  intention  of  parties  state- 
ment of  insured  will  not  be  held  to  be  express 
warranty. — ^National  Bank  vs.  Union  Ins.  Co., 
88  Cal.  497,  604,  22  Am.  St  Rep.  824,  26  Pac. 
Rep.  609.  See  First  National  Bank  vs.  Hartford 
Ins.  Co.,  96  U.  S.  673,  679,  bk.  84  L.  ed.  563. 


S.     Ne'w  defialtfon  of  warranty  not  oreatcd.— > 

Bee  ante  I  2606  and  note  par. 

7*  OWNERSHIP — Representation  as  tOy  made 
by  policy  to  be  warranty,  is  material. — McCor- 
mick vs.  Springfield  F.  ^  2C  Ins.  Co.,  66  Cal. 
861,  868,  6  Pao.  Rep.  617. 

8.  \ALUB  OF  PROPERTT  STATED  over 
valuation  does  not  render  policy  void  unless 
statements  are  intentionally  false,  where  it  Is 
provided  that  any  false  representation  or  over- 
valuation shall  render  policy  void. — ^Wheaton 
vs.  North  British  &  M.  Ins.  Co.,  76  Cal.  415,  419, 
428,  9.  Am.  St.  Rep.  216,  18  Pac  Rep.  758.  See 
Helbing  vs.  Svea  Ins.  Co.,  54  Cal.  166,  85  Am. 
Rep.  72;  National  Bank  vs.  Union  Ins.  Co..  88 
Cal.  497,  605,  22  Am.  St.  Rep.  884,  26  Pao.  Rep. 
609. 


§  2608.  WASRANTT  AS  TO  THE  FUTURE.  A  statement  in  a  policy,  which 
imports  that  it  is  intended  to  do  or  not  to  do  a  thing  which  materially  affects  the 
risk,  is  a  warranty  that  such  act  or  omission  shall  take  place. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Change  of  occupancy. 

3.  Foreclosure  proceedings  with  knowledge  of  in- 

sured. 

4.  Locality  and  custody  of  property. 

5.  New  definition  of  warranty  not  created. 

6.  Violation  of  material  warranty. 

7.  Watchman  stipulated  to  1  e  kept. 

1.  APPLIRD,  CITED,  CONSTRUED,  RE- 
IPEaiRBD  TO,  etc.,  in:  Young  vs.  Pacific  S.  Co., 
187  Cal.  596,  697,  7e  Pac.  Rep.  660  (applied): 
Conner  vs.  Manchester  Assur.  Co.,  130  Fed. 
Rep.  743,  744,  66  a  C  A.  127  (cited  with  S8  2606, 
2607). 

S.  Chmmg^  of  oecupaney. — See  post  8  2610  and 
note  pars.  7,  8. 

8.  FORECLOSURE  PROCEEDINGS  -WTTU 
KNCWIiEDOB  OF  INSURED  may  be  stated  as 
ground  of  forfeiture,  and  knowledge  obtained 


by  insured  by  service  of  process  upon  him, 
although  he  had  no  previous  knowledge,  is 
within  such  clause.  —  Schroeder  vs.  Imperial 
Ins.  Co.,  182  Cal.  18,  20,  21,  84  Am.  St.  Rep.  17, 
68  Pac  Rep.  1074. 

4.  LOCALITY  AND  CUSTODY  OF  PROP- 
ERTY may  be  subjects  of  future  warranty. — 
Mawhlnney  vs.  Southern  Ins.  Co.,  98  Cal.  184, 
187,  32  Pac  Rep.  945,  20  L.  R.  A.  87.  See 
Benlcla  A.  Works  vs.  Qermania  Ins.  Co.,  97  Cal. 
468,  471,  82  Pao.  Rep.  612;  Sllnkard  vs.  Man- 
chester F.  Assur.  Co.,  122  CaL  596,  697-699, 
65  Pac.  Rep.  417. 

6.  New  dellnltlom  of  warranty  mot  created.^ 

See  ante  8  2606  and  note  par.  4. 

5.  violation  of  material  wamutty* — See  post 
I  2610  and  note. 

7.  'Watchmaa  atlpvlated  to  be  kept.  —  See 
post  8  2610  and  note. 


§2609.    PEBFOBMANOE  EXCUSED.     When,  before  the  time  arrives  for  the 

performance  of  a  warranty  relating  to  the  future,  a  loss  insured  against  happens, 

or  performance  becomes  unlawful  at  the  place  of  the  contract,  or  impossible,  the 

omission  to  fulfil  the  warranty  does  not  avoid  the  policy. 

History:    Enacted  March  21,  1872;  amended  Mardi  80,  1874,  Code  Amdtt. 
1873-4,  pp.  255-6. 

RIS'kt  to  readad. — See  ante  f  2688  and  note. 


1 2610       (1904) 


AOTS   ATOIDIIfO   POLICT— GBNBRALIiT. 


£DiT.  m,  Ft.  IV. 


§  2610.  WHAT  AOTS  AVOID  THE  POLICY.  The  violation  of  a  material  war- 
ranty,  or  other  material  provision  of  a  policy,  on  the  part  of  either  party  thereto, 
entitles  the  other  to  rescind. 

HIitory:    Enacted  Marcb  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Adequate  water  supply  not  maintained. 

3.  Affirmative  warranty  broken. 

4.  Application  as  part  of  contract. 

5.  Building  insured  as  dwelling-house. 

6.  Burden  of  proving  compliance  with  war- 

ranty. 
7, 8.  Change  of  possession — Contemplated  lease 
of  premises. 
9.  Enemies  of  insured — ^Failure  to  state  ex- 
istence of. 

10.  Examination  of  books  by  insured  omit* 

ted. 

11.  Exclusive  grounds  for  rescission. 

12.  Exemption  of  insurer  from  liability. 

13.  Foreclosure  proceedings  with  knowledge 

of  insured. 

14.  Further  insurance  without  consent  of  in- 

surer. 

15.  Husband  and  wife  must  join  in  rescission, 

when. 

16.  Incendiary  danger — ^Apprehension  of. 

17.  Increase  of  hazard  need  not  be  shown. 

18.  Knowledge  of  violation  of  warranty  un- 

necessary. 

19.  liens  and  encumbrances, 

20.  Local  disease  concealed. 

21.  Paid-up  policy  in  lieu  of  original* 
22-29.  Pleading — Averring  performance  of  con- 
ditions and  warranties  —  Setting  forth 
application — Heplication. 

80.  Promissory    warranty — ^What    eonstitntes 
breach. 

31.  Provision  in  policy  for  avoidance. 
82-34.  Questions  for  court  and  jury  as  to  breach 
of  warranty. 

35.  Benewal  of  forfeited  policy. 

86.  Strict  performance  of  warranty  is  neces- 
sary. 

37.  Temperate  habits,  etc. — ^Evidence. 
88-41.  Transfer  of  property — Delivery  of  deed 
requisite — Equitable   lien   of   insured^ 
Good  faith  immaterial. 

42.  Waiver  of  violation  of  warranty. 
48,44.  Same — ^Agent's  authority  to  waive — ^Lim- 
itations upon  authority. 

45.  Same — Indorsement  of  waiver  required. 

46.  Same — Parol  waiver. 

47.  Same — Question  of  fact  for  jury. 

48.  Same — Benewal  policies. 
49,60.  Watchman  stipulated  to  be  kept — ^Negli- 
gence of  watchman. 

1.  APPLIKD,  CITED,  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  in:  Joshua  Hendy  M.  Works 
vs.  American  8.  B.  Ins.  Co..  86  Cal.  248,  261» 
21  Am.  St.  Rep.  88,  24  Pac.  Rep.  1018  (cited). 

2.  ADECtVATB  'IVATER  SUPPLY  being:  pre- 
scribed by  conditions  of  policy,  question  upon 
conflicting  evidence  as  to  sufficiency  of  water 
kept  by  insured  is  for  jury. — Sierra  li.  S.  &  M. 
Co.  vs.  Hartford  Fire  Ins.  Co.,  76  Cal.  23S,  288, 
289,  18  Pao.  Rep.  267. 

S.  AFFIRBIATIVB  IPTARRANTY  is  broken  if 
affirmation   is    false    when    made. — Cowan    vs. 


Phenix  Ins.  Co.,  78  Cal.  181,  184,  20  Pac.  Rep. 
408. 

4.     APPLICATION  AS  PART  OF  CONTRACT* 

—See  an  to  §  2605  and  note  pars.  2,  3. 

B.  BUILDING  INSURBD  AS  DWELLINCi- 
HOUSES,  there  can  be  no  recovery  if  it  is  occu- 
pied as  saloon  and  bouse  of  ill-repute. — ^Allen 
vs.  Home  Ins.  Co.,  188  Cal.  29,  31,  32,  66  Pac 
Rep.  188. 

6.  BURDE^r  OF  PROVING  COMPLIANCE: 
WITH  WARRANTY  rests  upon  insured. — Ran- 
kin vs.  Amazon  Ins.  Co..  89  Cal.  203,  210,  23  Am. 
St.  Rep.  460,  26  Pac.  Rep.  872;  Allen  vs.  Home 
Ins.  Co.,  188  Cal.  29,  80.  65  Pac  Rep.  138.  See 
Cowan  vs.  Pheniz  Ins.  Co.,  78  CaL  181,  20  Pac 
Rep.  408. 

7.  CHANGES  OF  POSSESSSION  in  violation  of 
condition  occurs  where  insured  leases  property 
and  surrenders  possession  to  lessee. — ^Wenzel 
vs.  Commercial  Ins.  Co.,  67  Cal.  438,  440,  7  Pac 
Rep.  817.  See  National  Bank  vs.  Union  Ins. 
Co.,  88  Cal.  497,  606,  22  Am.  St.  Rep.  324,  2S 
Pac.  Rep.  609;  West  Coast  L.  Co.  vs.  State  L 
&  Ins.  Co.,  98  Cal.  602.  608,  33  Pac  Rep.  26S 
(condition  waived). 

8.  CoBteupIated  lease  of  premlees  beins: 
Stated  in  application,  without  mentioning-  par- 
ticular tenant,  insurer  consents  to  occupancy 
of  any  tenant  selected  by  Insured  subject  to 
ratification  of  policy  and  return  of  premium 
if  objectionable  tenant  is  selected. — Smith  vs. 
Phoenix  Ins.  Co.,  91  Cal.  323.  329,  25  Ahl  St.  Rep. 
191,  27  Pac  Rep.  738,  18  U  R.  A.  476. 

9.  Bnemlea  of  Inenred — Falivrc  to  state  ex* 
Istemce  of. — See  ante  I  2663  and  note  par.  3. 

10.  BXAMINATION  OF  BOOKS  BY  INSURED 

beinff  stipulated  for  in  procuringr  indemnity 
Insurance  against  dishonesty  of  cashier,  if 
during  absence  of  insured  and  while  he  is  fail- 
ing to  examine  books,  loss  occurs,  insurer 
Is  not  liable. — Young  vs.  Pacific  B.  Co.,  137  Cal. 
696.  697,  70  Pac.  Rep.  660.  See  Hunt  vs.  Fidelity 
A  C.  Co.,  99  Fed.  Rep.  242.  39  C.  C.  A.  496. 

11.  Bxclnstve    Kronnds    for    reedsslom. — Seo 

ante  I  2680  and  note  par. 

12.  BXSSHPTION  OF  INSURESR  FROM  LIA- 
BILITY except  upon  proof  that  loss  has  oc- 
curred within  terms  of  policy  results  from  war- 
ranty.— ^Mawhinney  vs.  Southern  Ins.  Co.,  9$ 
Cal.  184.  187,  82  Pac  Rep.  946.  20  L.  R.  A.  87; 
McKenzie  vs.  Scottish  U.  &  N.  Ins.  Co.,  112  Cal. 
648.  665-669,  44  Pac  Rep.  922. 

As  to  rendsslom  of  contracts  vcmerallyy  see 
ante  89  1688-1691  and  notes. 

Falsity  of  represemtatloms. — See  ante  S  2676 
and  note 

Forfeiture  of  life  Imsuranco  bT  false  repre- 
sentations ivlth  respect  to  prevlovs  applica- 
tions for  Insurance. — See  monographic  note  by 
F.  H.  Bowlby,  66  L.  R.  A.  122-189. 

E*rand  —  Breach  of  warranty  wlthont.  —  See 
post  I  2612  and  note 
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15.  Foreclosure  proceeding*  with  kmowledipe 
of  tiurared. — See  ante  |  2608  and  note  par.  3. 

14.  FURTHSai  INSURANCE  procured  with- 
out consent  of  insurer  and  In  violation  of  stipu- 
lation of  policy  renders  It  void. — Liacey  vs. 
American  C.  Ins.  Co.  (Cal.  Sept.  16,  1886),  11 
Fac.  Rep  791;  Holbrook  vs.  Balolse  F.  Ins.  Co., 
117  Cal.  561,  567,  49  Fac.  Rep.  656. 

16.  Husbamd  and  ivlfe  most  Join  In  rescls* 
alon,  when. — See  ante  I  2586  and  note  par.  10. 

10.     Incendlarr    danger — ^Apprehension    of. — 

See  ante  S  2561  and  note  par.  6. 

17.  INCRESASB  OF  HAZARD  NEBD  NOT  BBS 
SHOIVN  in  order  to  entitle  Insurer  to  avoid 
policy  on  ground  of  breach  of  policy. — Sllnkard 
vs.  Manchester  F.  Assur.  Co.,  122  Cal.  595,  599, 
56  Fac.  Rep.  417.  See  McKenzIe  vs.  Scottish  17. 
St  N.  Ins.  Co.,  112  Cal.  648,  44  Fac  Rep.  922. 

1&  KNOWIiBDGB  OF  VIOLATION  OF  WAR- 
RANTY UNNESCESSARY,  e.  g,  if  building  is 
insured  as  dwelling-house  and  it  is  used  other- 
wise Insured  cannot  recover,  even  though  he 
did  not  have  actual  knowledge  as  to  use  to 
which  it  was  put. — ^Allen  vs.  Home  Ins.  Co.,  188 
Cal.  29,  31,  S2,  66  Fac.  Rep.  188. 

IOl  Liens  and  enenmbraneea^ — See  post  8  2611 
and  note  par.  6. 

ao.  Local  disease  eoneealed« — See  ante  i  2668 
and  note  par.  8. 

Innocent  misrepresentations  as  to  health  of 
insured  when   he  has  vndlsoovered   disease. — 

See  monographic  note  by  J.  H.  Hill,  63  L.  R. 
A.  198-205. 

21.  Paid-up  policy  In  lieu  of  orlslnaL — Seo 

ante  i  2586  and  note  para  22,  28. 

22.  P  L  B  A  D I N  O. — ^Alllrmatlve   warranties 

which  relate  to  matters  existing  at  time  of 
contract  do  not  require  plaintiff  in  action  on 
policy  to  aver  performance  or  truth  of  such 
representations. — Cowan  vs.  Fhenlx  Ins.  Co.,  78 
Cal.  181.  184,  185,  187,  20  Fac.  Rep.  408.  See 
Berliner  vs.  Travelers'  Ins.  Co.,  121  Cal.  451, 
456,  457,  58  Fac.  Rep.  922;  Connecticut  M.  L. 
Ins.  Co.  va  McWhIrter,  78  Fed.  Rep.  444,  19  C. 
C.  A.  619  (case  arising  in  California). 

28.  Same  truth  of  aArmatlve  ^rarranty  of 
title  need  not  be  alleged  by  plaintiff  in  action 
on  policy. — Breedlove  vs.  Norwich  U.  F.  Ins. 
Soc  124  Cal.  164,  168,  56  Fac.  Rep.  770.  See 
Cowan  vs.  Fhenlx  Ins.  Co.,  78  CaL  181,  20  Pae. 
Bep.  408. 

24.  Application  must  he  alleged  or  annexed 
to  complaint  where  in  action  on  policy,  plaintiff 
instead  of  describing  policy  or  stating  its  legal 
effect,  refers  to  it  and  annexes  it  as  part  of 
complaint,  and  it  appears  from  policy  that 
application  is  part  thereof. — Gilmore  vs.  Ly- 
coming F.  Ins.  Co.,  65  Cal.  128,  124,  126. 

2B.  Compares  Hlmmeleln  vs.  Supreme  Coun- 
cil. A.  L.  of  H.  (Cal.  Aug.  30,  1893),  38  Fac  Rep. 
1130  (wherein  application  was  on  file  In  office 
of  insurer). 

26.  Same — ^Terbal  application  which  to  au- 
thorized by  terms  of  policy  and  which  does  not 
constitute  part  of  contract  need  not  be  alleged 
in  complaint  in  action  by  insured. — TIschler  vs. 
California  F.  M.  F.  Ins,  Co..  66  Cal.  178,  179, 
4   Fac.   Rep.   11^9    ^dlstlngnlshlns  Gilmore  vs. 
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Lycoming  F.  Ins.  Co.,  66  Cal.  123,  wherein  ap- 
plication was  expressly  made  part  of  policy). 

27.  Perfonnance  of  conditions  must  he  al- 
leged in  action  on  policy,  where  such  condi- 
tions are  promissory  warranties. — Breedlove 
va  Norwich  U.  F.  Ins.  Soc,  124  Cal.  164,  168, 
66  Fac.  Rep.  770;  Allen  vs.  Home  Ins.  Co.,  133 
Cal.  29,  30,  66  Fac.  Rep.  138  (occupation  of 
building  as  dwelling-house).  See  Todd  vs. 
Germania  F.  Ins.  Co.,  1  Mo.  App.  472;  Powers 
vs.  New  England  F.  Ins.  Co.,  68  Vt.  390,  35 
Atl.  Rep.  831. 

28.  Same  —  Facts    need    not    he    alleged    in 

pleading  performance  of  conditions  precedent^ 
but  under  9  457,  Code  Civ.  Froc,  it  is  sufficient 
to  state  generally  that  plaintiff  duly  performed. 
— Cowan  vs.  Fhenix  Ina  Co.,  78  Cal.  181,  184^ 
20  Fac  Rep.  408. 
See  ante  f  467  and  note. 

22.  Replication  denylnir  hreach  of  warranty 
of  title. — See  ante  f  2546  and  note  par.  6. 

SO.  PROMISSORY  VTARHAJiTYf  which  is  In 
its  nature  executory.  Is  broken  if  stipulation  Is 
not  performed. — Cowan  va  Fhenix  Ins.  Co.,  78 
Cal.  181.  184.  20  Fac.  Rep.  408.  See  McKenzle 
vs.  Scottish  U.  &  N.  Ins.  Co.,  112  Cal.  648,  655, 
44  Fac  Rep.  922. 

81.  Provtolon  In  policy  for  avoidance. — See 

post  f  2611  and  nota 

82.  aVESTION  FOR  COI7RT  AS  TO  BRB ACH 
OF  ^VARRANTY  is  presented  where  facts  are 
undisputed. — Rankin  vs.  Amazon  Ina  Co.,  8^ 
Cal.  208,  209,  28  Am.  St.  Rep.  460,  26  Fac  Rep. 
872. 

88.  ainSSTION  FOR  JURY  AS  TO  VIOLA- 
TION OF  ^VARRANTY  where  evidence  Is  con- 
flicting.— ^Allen  vs.  Home  Ina  Co.,  138  Cal.  29,. 
81,  66  Fac.  Rep.  188  (question  whether  building 
was  occupied  as  dwelling-house).  See  Scoles 
va  Universal  L.  Ins.  Co.,  42  Cal.  628,  527;  Hel- 
bing  vs.  Svea  Ina  Co.,  64  CaL  166,  168,  86  Am. 
Rep.  78. 

84.     Compare t     Par.  87  this  note. 

8B.  Renevral  of  forfeited  policy. — See  ante 
f  2586  and  note  30. 

86.  A  STRICT  PJECRFORMANCE  OF  WAR- 
RANTY  IS  NECESSARY,  and  nothing  tanta- 
mount thereto  will  do. — Wells  Fargo  &  Co.  vs. 
Pacific  Ins.  Co.,  44  Cal.  397,  412.  See  Fawson 
va  Watson,  Cowp.  785,  per  Lord  Mansfield. 

87.  TBBIPBRATB  HABITS,  BTC  — Where 
insured  represents  that  she  has  always  been 
temperate  in  use  of  liquor  and  that  she  used 
one  glass  of  wine  or  beer  daily,  it  Is  not  error 
in  action  on  policy  to  grant  new  trial  where 
drunkenness  and  intemperate  habits  are  shown 
and  verdict  finds  support  in  negative  evidence 
only. — Holtum  vs.  Germania  L.  Ins.  Co..  139 
Cal.  646,  646-648,  78  Fac  Rep.  691.  See  Knick- 
erbocker Li.  Ins  Co.  va  Foley,  105  U.  S.  350, 
bk.   26   L.   ed.   1055. 

88.  TRANSFBR  OF  PROPBRTY  without  con- 
sent of  Insurer  in  violation  of  terms  of  policy 
renders  policy  void. — Shuggart  vs.  Lycoming  F. 
Ina  Co.,  66  Cal.  408,  417.  See  California  State 
Rank  vs.  Hamburg-Bremen  Ins.  Co.,  71  CaL  11, 
11  Fac.  Rep.  798. 

As  to  transfer  of  Interest  In  partnership 
property,  see  ante  |  2667  and  note  par.  8. 
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SO.  DellTery  of  deed  i«  req«l«tte  In  accord- 
ance with  general  principles,  and,  even  though 
it  be  recorded,  if  in  fact  it  is  ineffectual  to  pass 
title  because  of  non-delivery,  policy  is  not 
avoided. — Whitney  vs.  American  Ins.  Co.,  127 
Cal.  464,  467.  468,  69  Pac  Rep.  897. 

40.  Equitable  Ilea  of  Insured  as  Tendor  will 
not  avail  to  keep  policy  alive  for  his  benefit 
after  sale  on  credit.  —  California  Bank  vs. 
Hamburg-Bremen  Ins.  Co.,  71  Cal.  11,  13,  11 
Pac.  Rep.  798. 


41.  Good   faith  of  iasiured  and  his   sranteo 

do  not  alter  effect  of  transfer  as  violation  of 
provisions  of  policy. — Oillon  vs.  Northern  Assur. 
Co.,  127  Cal.  480.  483,  59  Pac.  Rep.  901. 

42.  'WAIVER  OF  VIOLATION  OF  V^AR- 
RANTY  will  result  where  insurer  by  his  acts 
and  conduct  has  placed  himself  in  such  position 
as  will  render  it  inequitable  for  him  to  insist 
upon  such  violation. — Menk  vs.  Home  Ins.  Co., 
76  Cal.  50,  53,  9  Am.  St.  Rep.  168,  14  Pac.  Rep. 
837,  18  Id.  117;  Baker  vs.  Flremans  F.  Ins.  Co., 
79  Cal.  34,  42,  21  Pac.  Rep.  367  (misrepresenta- 
tion as  to  ownership);  Murray  vs.  Home  B.  K 
Assoc.  90  Cal.  402,  26  Am.  St.  Rep.  133,  27  Pac 
Rep.  309;  West  Coast  L.  Co.  vs.  State  I.  &  Ins. 
Co.,  98  Cal.  602,  608,  33  Pac.  Rep.  268;  Davis 
vs.  Phoenix  Ins.  Co.,  Ill  Cal.  409,  413,  43  Pac. 
Rep.  1115;  Knarston  vs.  Manhattan  I*  Ins.  Co., 
124  Cal.  74,  77,  78.  56  Pac.  Rep.  773;  Allen  vs. 
Home  Ins.  Co.,  138  Cal.  29.  83,  66  Pac.  Rep.  138. 
See  Fishbeck  vs.  Phenix  Ins.  Co.,  64  CaL  422 
(knowledge  of  prior  insurance);  Kruger  vs. 
Western  F.  &  M.  Ins.  Co.,  72  Cal.  91,  94,  1  Am. 
St.  Rep.  42,  18  Pac  Rep.  166;  Wheaton  vs.  North 
British  &  Bi.  Ins.  Co.,  76  Cal.  416.  429,  9  Am. 
St.  Rep.  216,  18  Pac.  Rep.  768;     Stockton  C  H. 

6  A.  Wks.  vs.  Glens  Falls  Ins.  Co.,  98  Cal.  667, 
33  Pac.  Rep.  633;  Himmelein  vs.  Supreme  Coun- 
cil. A.  L.  of  H.  (Cal.  Aug.  80,  1893),  33  Pac  Rep. 
1130;  Grifnth  vs.  New  York  L.  Ins.  Co.,  101  CaL 
627,  636,  40  Am.  St.  Rep.  96,  36  Pac.  Rep.  113; 
Clark  vs.  Svea  F.  Ins.  Co..  102  Cal.  262,  36  Pac 
Rep.  587  (acquiescence  in  transfer  of  property); 
Mills  vs.  Home  B.  L.  Assoc,  105  Cal.  232.  88 
Pac.  Rep.  723;  Berliner  vs.  Travelers*  Ins.  Co., 
121  Cal.  461,  63  Pac.  Rep.  922;  Bayley  vs.  Em- 
ployers' L.  Assur.  Corp.,  126  Cal.  346,  849.  68 
Pac.  Rep.  7;  Oillon  vs.  Northern  Assur.  Co., 
127  Cal.  480,  69  Pac.  Rep.  901;  Sharp  vs.  Scot- 
tish U.  &  N.  Ins.  Co.,  136  Cal.  642.  69  Pac.  Rep. 
253,  615;  Nielsen  vs.  Provident  S.  Li.  A.  Soc, 
139  Cal.  832,  839,  96  Am.  St.  Rep.  146,  78  Pac 
Rep.  168.  Iowa.  Viele  vs.  Germania  Ins.  Co., 
26  Iowa  9.  96  Am.  Dec.  88.  X.  Y.  Smith  vs. 
Glens  Falls  Ins.  Co.,  62  N.  Y.  85;  Titus  vs. 
Glens  Falls  Ins.  Co.,  81  N.  Y.,  410,  416;  Wood- 
ruff vs.  Imperial  F.  Ins.  Co.,  83  N.  Y.  183,  140; 
Robinson  vs.  Pacific  F.  Ins.  Co..  18  Hun  895. 
IVls.  Stache  vs.  St  Paul  F.  &  M.  Ins.  Co.,  49 
Wis.  89.  35  Am.  Rep.  772.  6  N.  W.  Rep.  S6. 
Fed.  Tennant  vs.  Travelers*  Ins.  Co.,  81  Fed. 
Rep.  322  (case  arising  in  California). 

Waiver  of  forfeiture. — See  note  68  Am.  St. 
Rep.  526. 

Whnt  oomstltates  waiver. — See  note  26  Am. 
St.  Rep.  681. 

48,     Aarents  may  waive  oondltloBS  of  poller 

where  there  is  no  provision  therein  to  contrary. 
— Sllverberg  vs.  Phenix  Ins.  Co.,  67  Cal.  86,  41, 

7  Pac.  Rep.  38;    Kruger  \b.  Western  F.  ft  M. 


Ins.  Co.,  72  CaL   91,  94,  1  Am.  St  Rep.  42.    13 
Pac.  Rep.  156;  West  Coast  Lumber  Co.  vs.  State 
I.  &  Ins.  Co.,  98  Cal.  602,  509.  610,  33  Pac.  Rep. 
258;    Knarston  vs.  Manhattan  I..  Ins.  Co.,  124 
Cal.   74,  78,   66  Pac.  Rep.   778,   140  CaL   67.    63, 
78    Pac    Rep.    740.      See    Fishbeck    vs.    Phenix 
Ins.  Co.,  64  CaL   422;  Farnum  vs.  Phoenix  Ins. 
Co.,   88  CaL   246,  17  Am.   St  Rep.  233,   28  Pac 
Rep.  869;    Berliner  vs.  Travelers'  Ins.  Ck>.,  121 
CaL    461,   68   Pac   Rep.    922.     lowiu    Vlele   vs. 
Germania  Ins.  Co.,  26  Iowa  9,  68,  96  Am.  Dec 
83.    Mleb.   Westchester  F.   Ins.   Co.   vs.    Earle, 
88  Mich.  143.  151;  Pennsylvania  F.  Ins.  Co.  vs. 
Kittle,  39  Mich.  61,  54.     N.  Y.   Whited  vs.  Ger- 
mania F.   Ins.   Co.,   76   N.   Y.   416,    418,   82  Am. 
Rep.  880.     Tens.    Murphy  vs.  Southern  L.  Ins. 
Co.,  8  Baxt  440,  27  Am.  Rep.  761.     Fed.   Union 
Mut   L.   Ins.   Co.   vs.   Wilkinson,   80   17.   S.    (IS 
WalL)  222.  bk.  20  U  ed.  617. 

Power  of  asemt  to  waive  eomdltloms  with 
respect  to  Botlce,  cte. — See  note  31  Am.  St  Rep. 
613,  614. 


44.  Sane — lilmltatlons  apon  aathorlty  con- 
tained in  policy  will  preclude  insured  from 
relying:  upon  agrent's  acts  as  waiver.  —  See 
Shugrgart  vs.  Lycomingr  F.  Ins.  Co.,  66  CaL  408; 
Wheaton  vs.  North  British  &  M.  Ins.  Ca,  76 
CaL  416,  9  Am.  St  Rep.  216,  18  Pac.  Rep.  768; 
Curtin  vs.  Phenix  Ins.  Co.,  78  Cal.  619,  21  Pac 
Rep.  870;  Atlas  R.  Co.  vs.  New  Zealand  Ins. 
Co.,  121  Fed.  Rep.  929  (case  arising  in  Colo- 
rado). 

45.  Indorsement   of  waiver  reanlred. — ^It  Is 

competent  for  parties  to  stipulate  that  no  con- 
dition or  restriction  in  policy  shall  be  waived 
except  by  indorsement  on  it. — Gladding:  vs.  Cal- 
ifornia F.  M.  F.  Ins.  Assoc,  66  CaL  6.  8.  4  Pac 
Rep.  764;  Enos  vs.  Sun  Ins.  Co.,  67  CaL  621. 
622,  8  Pac  Rep.  879.  See  Shuffgrart  vs.  Liy- 
comingr  F.  Ins.  Co.,  66  Cal.  408;  McCormick  vs. 
Springrfield  F.  &  M.  Ins.  Co.,  66  CaL  861,  6  Pac 
Rep.  617;  Silverbergr  vs.  Phenix  Ins.  Co.,  67  CaL 
£6,  7  Pac  Rep.  38. 

46.  Parol  waiver  will  estop  Insurer  and  Is 
not  within  |  1698  ante  where  stipulation  is  one 
which  is  solely  in  favor  of  Insurer. — Knarston 
vs.  Manhattan  Li.  Ins.  Co.,  140  Cal.  67,  62.  63, 
78  Pac  Rep.  740.  See  Gk>it  vs.  National  P.  Ins. 
Co.,  26  Barb.  (N.  Y.)  189,  191. 

See  ante  I  1698  and  note. 

47.  <laestlon  of  fact  for  jury  tinder  Instruo- 
tions  from  court  as  to  whether  there  was 
waiver  when  evidence  Is  conflictingr. — Silver- 
bergr  vs.  Phenix  Ins.  Ck>.,  67  Cal.  S6,  89,  7  Pac 
Rep.  88.  See  Pennsylvania  F.  Ins.  Co.  vs. 
Kittle,  89  Mich.  61,  64. 

48.  Renewal  polleles  are  affected  by  agrent*s 
acts  constituting:  waiver  of  warranties  con- 
tained in  origrinal  contract  as  if  they  were 
orlgrlnal  contracts. — Kruger  vs.  Western  F.  & 
M.  Ins.  Co.,  72  CaL  91,  94,  1  Am.  St  Rep.  42, 
18  Pac.  Rep.  156.  See  Miner  vs.  Phoenix  Ins. 
Co.,  87  Wis.  698,  9  Am.  Rep.  479. 

49.  A  WATCHMAN  STIPITLATBD  TO  BE 
KBPTy  condition  is  violated  unless  one  is  actu- 
ally employed  in  such  capacity  In  sueh  manner 
as  to  protect  property  in  manner  contemplated. 
— ^Wenxel  vs.  Commercial  Ins.  Co.,  67  Cal.  488, 
440,  7  Pac  Rep.  817;  Rankin  vs.  Amazon  Ins. 
Co.,  89  CaL  208,  207,  28  Am.   8t   Rep.   460,  26 
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Pae.  Rep.  872;  McKenzle  y8.  Scottish  XT.  &  N. 
Ins.  Co.,  112  Cal.  648,  556-668,  44  Pac  Hep.  922. 
See  Trojan  Min.  Co.  vs.  Firemans  Ins.  Co., 
«7  Cal.  27,  7  Pac.  Rep.  4;  Glendale  W.  Co.  vs. 
Protection  Ins.  Co.,  21  Conn.  19,  64  Am.  Deo. 
309;  Brooks  vs.  Standard  F.  Ins.  Co.,  11  Mo. 
App.  849. 

SOw    NeirUKeaee  of  watehnuuk  does  not  exon- 


erate insurer  when  watchman  has  been  sup- 
plied substantially  as  required  by  letter  of 
warranty. — See  Sierra  M.  S.  &  M.  Co.  vs.  Hart- 
ford F.  Ins.  Co.,  76  Cal.  236,  236,  18  Pac.  Rep. 
267;  McKenzIe  vs  Scottish  U.  &  N.  Ins.  Co.,  112 
Cal.  648,  666-669,  44  Paa  Rep.  922. 

As  to  neBTlivence  of  Insuredy  see  post  |  2629 
and  note. 


§  2611.  POLICY  MAY  PROVIDE  FOB  AVOIDANCE.  A  policy  may  declare 
that  a  violation  of  specified  provisions  thereof  shall  avoid  it,  otherwise  the  breach 
of  an  immaterial  provision  does  not  avoid  the  policy. 

History:    Enacted  March  21,  1872. 


1. 
2. 
8. 
4. 
5. 

6. 

7. 

8-11. 


12. 
13. 

14. 

15. 

16. 
17. 
18. 
19. 
20. 


Applied,  cited,  construed,  referred  to,  etc 

Authority  of  agent  to  cancel  policy. 

Common  law  declared. 

Condition  upon  which  cancelation  allowed. 

Foreclosure  proceedings  with  knowledge  of 
insured. 

Liens  and  encumbrances  incorrectly  stated. 

Negligence  of  insured. 

Non-payment  of  premium  —  Extension  of 
time — Punctual  payment  necessary — ^Re- 
pealed statute. 

Notice  of  intention  to  cancel  necessary. 

Paid-up  policy  in  lieu  of  original. 

Policy  stipulating  that  representation  Is 
warranty. 

Proximate  cause  of  loss  need  not  be  viola- 
tion of  stipulation. 

Benewal  of  forfeited  policy. 

Beservation  to  insurer  of  right  to  canceL 

Tender  of  premium  unearned. 

Use  of  oils,  explosives,  etc.,  on  premises. 

Waiver  of  forfeiture. 


1.  APPIilBD,  CITED,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  McCormick  vs.  Spring- 
field F.  &  M.  Ins.  Co.,  66  Cal.  861,  86S,  6  Pac. 
Rep.  617  (applied);  Wenzel  vs.  Commercial  Ins. 
Co.,  67  Cal.  438,  441.  7  Pac.  Rep.  817  (cited); 
McKenzle  vs.  Scottish  U.  &  N.  Ins.  Co.,  112  Cal. 
548,  669,  44  Pae.  Rep.  922  (cited);  Bastlan  vs. 
British  American  Assur.  Co.,  143  CaL  287,  291. 
77  Pac.  Rep.  63  (applied);  D'Orlu  vs.  Bankers 
A  M.  M.  L.  Assoc,  46  Fed.  Rep.  856,  856  (ap- 
plied). 

S.  AUTHORITY  OP  AOElfT  TO  OANCEIj 
POLICY  is  not  Implied  from  his  power  to  pro- 
cure it.  —  Quons  Tue  SIngr  vs.  Anglo-Nevada 
Assur.  Corp..  86  CaL  666,  671.  672.  26  Pac.  Rep. 
68,  10  Lk  R.  A.  144.  See  Ind.  Indiana  Ins.  Co. 
vs.  Hartwell,  100  Ind.  666.  Mass.  White  vs. 
Connecticut  F.  Ins.  Co.,  120  Mass.  880.  Mtan. 
Broadwater  vs.  Lion  F.  Ins.  Co..  84  Minn.  466. 
26  N.  W.  Rep.  465.  If*  Y.  Hermann  vs.  Niasrara 
F.  Ins.  Co.,  100  N.  Y.  411,  68  Am.  Rep.  197, 
S  N.  E.  Rep.  841. 

8.  Common  lavr  declared,  principle  being 
elementary. — ^Wenxel  vs.  Commercial  Ins.  Co., 
67  Cal.  488,  440,  441,  7  Pac.  Rep.  817;  Bastlan 
vs.  British  A.  Assur.  Co.,  148  Cal.  287.  291, 
77  Pac.  Rep.  68.  See  Oladdingr  vs.  California 
F.  M.  F.  Ins.  Assoc,  66  Cal.  6.  4  Pac.  Rep.  764; 
Slinkard  vs.  Manchester  F.  Assur.  Co.,  122  Cal. 
596,  599.  55  Pac.  Rep.  417;  Gerhauser  vs.  North 
British  St  M.  Ins.  Co.,  7  Nev.  174;  Ripley  vs. 
^tna  Ins.  Co.,  80  N.  Y.  186.  162,  86  Am.  Dec 
362. 


4.  CONDITIONS  UPON  ^WHICH  CANCELA- 
TION ALLOWED  on  part  of  insurer  must  be 
shown  to  have  been  strictly  complied  with  or 
that  insured,  knowing  all  facts,  waived  such 
compliance. — Quons  Tue  Sins  vs.  Angrlo-Nevada 
Assur.  Corp.,  86  Cal.  666,  671,  26  Pac.  Rep.  68, 
10  Li.  R  A.  144.  See  Bennett  vs.  City  Ins.  Co., 
116  Mass.  241. 

5.  Foreclosure  proccedlnsrs  vrlth  knowiedso 
of  lasiured. — See  ante  |  2608  and  note  par.  2. 

See  note  84  Am.  St.  Rep.  20. 

e.  LIENS  AND  ENCUMBRANCES  not  belnff 
correctly  stated  and  answers  in  application 
being:  expressly  made  warranties,  insured  can- 
not recover  on  policy. — Chrisman  vs.  State  Ins. 
Co.,  16  Oreer.  288,  18  Pac  Rep.  466. 

7.  Nevllveneo  of  laswred. — See  post  |  2629 
and  note. 

8.  NON-PAYMENT  OF  PREMIUM  AT  TIME 
DESIGNATED  may  be  specified  as  grround  for 
avoidance. — Methvin  vs.  Fidelity  M.  L.  Assoc. 
129  Cal.  251,  256.  267,  61  Pac.  Rep.  1112.  See 
D'Orlu  vs.  Bankers  &  M.  M.  L.  Assoc.  46  Fed. 
Rep.  356,  856  (case  arising:  in  California,  and 
holding:  that  §9  3276,  3281,  3302,  and  Code  Civ. 
Proc  f  2076  refer  only  to  cases  of  character 
therein  specified,  and  are  inapplicable);  New 
York  Li.  Ins.  Co.  vs.  McMasters.  87  Fed.  Rep. 
68,  30  C.  C.  A.  532;  McConnell  vs.  Provident 
S.  Lb  A.  Soc.  92  Fed.  Rep.  769.  34  C.  C.  A.  663. 

See  post  II  8275.  8281.  3302  and  notes  and 
Code  Civ.  Proc  |  2076  and  note. 

9.  Extenalom  of  tlmo  of  paymeirt  will  amount 
to  waiver  of  forfeiture. — Knarston  vs.  Manhat- 
tan L.  Ins.  Co.,  140  Cal.  57,  62,  63,  73  Pac.  Rep. 
740.  See  Prudential  Ins.  Co.  vs.  Sullivan.  27 
Ind.  App.  80.  69  N.  E.  Rep.  878;  Homer  vs. 
Quardian  BC  L.  Ins.  Co..  67  N.  Y.  478. 

Aa  to  waiver  of  forfelturoy  see  ante  I  2610 
and  note  par.  42. 

10.  Pnnctiial  payment  la  necesaary  in  order 
to  avoid  forfeiture. — Methvin  va  Fidelity  M.  Ia 
Assoc,  129  Cal.  251.  257,  61  Pac  Rep.  1112. 

See  New  York  L.  Ins.  Co.  vs.  Stratham.  93 
U.  a  24.  bk.  28  U  ed.  789. 

11.  Repealed  statute. — ^Act  Feb.  2,  1872,  pro- 
hibiting: forfeiture  of  insurance  policies  for 
non-payment  of  premiums  was  repealed  by  Act 
April  1,  1878.  with  result  that  It  is  competent 
to  stipulate  that  non-payment  of  premium  shall 
result  in  forfeiture. — ^D'Orlu  vs.  Bankers  &  M 
M.  L.  Assoc,  46  Fed.  Rep.  866,  866. 

12.  NOTICE    OF    INTEBTTION    TO    CANCEL 

must  be  g:lven  where  it  is  so  provided  in  pol< 
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Icy. — Quone:  Tue  B\ng  vs.  AngTlo-Nevada  Aasur. 
Co.,  86  Cal.  666,  572,  25  Pac.  Rep.  58,  10  L.  R. 
A.    144. 

IS.    Pald-Qp  policy  la  ll«a  of  orlflrlnal. — See 

ante  I  2586  and  note  pars.  22,  23. 

14.  POLICY  STIPULATING  THAT  REPRE- 
SRNTATION  IS  W^ARRANTY,  insured  cannot 
recover  if  representation  is  false. — ^McCor- 
mick  vs.  Sprinerfleld  F.  &  M.  Ins.  Co.,  66  CaL 
861.   863,    5   Pac.   Rep.    617. 

15.  proximate:  causb  of  loss  btbbsd 
not  bib   violation  of  stipulation    in 

order  to  relieve  insurer  from  liability. 
— Bastian  vs.  British  A.  Assur.  Co.,  143 
Cal.  287,  291,  77  Pac.  Rep.  63.  See  Cerf  vs. 
Home  Ins.  Co.,  44  Cal.  320,  322,  18  Am.  Rep. 
165;  Slinkard  vs.  Manchester  F.  Assur.  Co., 
122  Cal.  595,  599,  55  Pac.  Rep.  417;  Allen  vs. 
Home  Ins.  Co.,  138  Cal.  29,  65  Pac  Rep.  138. 

10.  Renewal  of  forfeited  policy. — See  ante 
I  2586  and  note  par.  80. 


17.  RESBRVATION  TO  INSURER  OF  THE 
RIGHT  TO  CANCEL  under  certain  conditions 
and  on  certain  terms  srives  no  such  rigrht  to 
insured. — Joshua  Hendy  M.  Works  vs.  Ameri- 
can S.  B.  Ins.  Co.,  86  Cal.  248,  251,  21  Am.  St. 
Rep.  33,  24  Pac.  Rep.  1018. 

1&  'TENDER  OF  PREMIUM  UNEARNED 

being:  required.  It  is  not  sufficient  to  tender 
only  part  of  premium  and  another  policy  in 
another  company. — Quonff  Tue  Sins  vs.  Angrlo- 
Nevada  Assur.  Corp.,  86  Cal.  566,  572,  25  Pac 
Rep.   58,   10  U   R.   A.   144. 

19.  USB  OF  OILSy  EXPLOSIVES,  ETC,  ON 
PREMISES  being:  stipulated  asalnst,  violation 
of  such  stipulation  renders  such  policy  void. 
— Cerf  vs.  Home  Ins.  Co.,  44  Cal.  320.  322,  13 
Am.  Rep.  165  (oil);  Bastian  vs.  British  A. 
Assur.  Co.,  148  Cal.  287,  291,  77  Pac  Rep.  63 
(dynamite). 

20.  Waiver  of  forfeiture. — See  ante  1 2610 
and   note   pars.    42-48. 


§  2612.  BREACH  WTTHOnT  FRAUD.  A  breach  of  warranty,  without  fraud, 
merely  exonerates  an  insurer  from  the  time  that  it  occurs,  or  where  it  is  broken 
in  its  inception  prevents  the  policy  from  attaching  to  the  risk. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstnied,  referred  to,  etc 

2.  Non-forfeiture  clause— Bight  to  paid-up  pol- 

icy. 
8.  Pleading  performance  of  eonditioiu 
4.  Beturn  of  premium  for  fraud. 
6.  Waiver  of  violation  of  warranty. 

1.     Applied,    elted,    coaatmed,    referred    to» 

etc..   In:     Wenzel   vs.   Commercial   Ins.   Co.»   C7 
CaL  438,  440,  7  Pac  Rep.  617  (cited). 


S.     NOB-forfeltnre  clause — ^RlsM  to  paM-«p 
poUer^-^ee  ante  |  450  and  note. 

8.     PleadlBff — Performaaee    of    eondltioaa.— 

See  ante  I  2610  and  note  pars.  12-29. 

4.  Return  of  preatliim  for  fraud. — See  post 
i  2619  and  note. 

5.  IValTer    of    vIolatloB    of    warranty. — See 

ante  i  2610  and  note  par.  42. 


ARTICLE  Vm. 

PREMIUIC 


S  2620.    Over-insurance  by  several  insurers. 

fi  2621.     Contribution. 

S2622.    Proportionate  contribution. 


An  insnrer  is  entitled  to  payment  of 


i  2616.    When  premium  is  earned* 
S  2617.    Return  of  premiunu 
§  2618.    When  not  allowed. 
B  2619.    Return  for  fraud. 

§  2616.    WHEN  PREMIUM  IS 

the  preminin  as  soon  as  the  thing  insured  is  exposed  to  the  peril  insured  against. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed^  referred  to,  ete.  23. 

2.  Acknowledgment  of  receipt  of  premium —  24-26. 

Contradiction  of.  27. 

8.  Cancelation  for  non-payment  of  premium—  28, 29. 

Ineffective,  when.  80. 

4.  Same — Notice  of. 

5.  Same — ^Right — ^Notice.  81. 

6.  Contribution  among  beneflciarlei.  82. 
7,  8.  Credit  for  premiums — Effect.  »  83. 
9-16.  Same — Power  of  agent. 

17.  Same — Same — Extent  of  decisions.  34,  85. 

18.  Same — Same — Presumption.  36. 

19.  Same — Same— Waiver.  87,38. 

20.  Default  in  payment — ^Waiver  of.  89. 

21.  Delivery  of  policy — ^Waiver  of  payment.  40. 
S2.  Delivery  by  agent — ^Effect  as  waiver.  41. 


Failure  to  pay  when  due— Effect. 

Forfeiture— Waiver  of. 

Same — Same — ^What  is  not. 

Same— Power  of  company. 

Loan  on  security  of  policy — Stipulations 

as  to  premiums. 
Non-payment — ^Waiver  of. 
Non-payment  of  assessment — Effect. 
Option  to  pay  semiannually  or  quarterly 

— Effect. 
Same — Construction  as  to. 
Payment — No  waiver,  when. 
Same — May  be  made,  when. 
Same — ^Delivery  of  poliey  as  evidoiee  oIL 
Same — ^What  Is  not. 
Same— Condition  precedent. 
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i2,  43.  Same — By  note — Effect. 

44.  Same — Same — Effect  of  recital  in  note. 

45.  Same — Same — Liability   on  note  secured 

by  fraud. 

46.  Same — Same — To  agent. 

47.  Policy  takes  effect,  when. 

48.  Tender— Bight  to. 

49.  Same — Bight  to  refuse. 

50.  Same — Bergson  vs.  Builders'  Ins.  Go.  com- 

mented on. 

51.  Unpaid  premiams — Liability  of  h^. 
52,  53.  Waiver  of  payment — ^Beqniaites. 

1.  APPLI1SD,  CITED,  CONSTRUED,  RIB- 
PKRRED  TO,  etc,  in:  Joshua  Hendy  BC 
Works  vs.  American  S.  B.  Ins.  Co.,  86  CaL 
248,  252,  21  Am.  St.  Rep.  88,  24  Pac.  Rep. 
1018    (construed). 

As  to  receipt  In  policy,  boir  far  concliialve 
of  paTmeiit,  see  ante  |  2598. 

Am  to  forfeiture  for  noa-payment  of  prem« 
lni»  see  monogrraphic  notes  by  Robert  Desty, 
1   Ia   R.  A.   256;   9  U  R.  A.   817. 

Aa  to  waiver  of  eoadltlons  reqairlnir  pay- 
meat  before  delivery  of  policy,  see  mono- 
irraphio  note  57  Am.  Rep.  614. 

Aa  to  waiver  of  payment  of  premlma,  what 
amovnts  to,  see  monographic  note  29  Am.  Rep. 
777. 

2.  ACKNOW^LBDOMENT  OF  RECBIPT  OF 
THE  PREMIUM  IN  POLICY  MAY  BE  CON- 
TRADICTED.— BerfiTson  vs.  Builders'  Ins.  Co.. 
38   Cal.   541,   546. 

8.  CANCELATION  FOR  NON-PAYMENT 
OF  PREMIUM  is  inefTectlve  where  notice  of 
cancelation  is  sent  by  mall  and  not  received. 
— Farnum  vs.  Phceniz  Ins.  Co.,  88  Cal.  246, 
256,  17  Am.  St.  Rep.  283,  23  Pac.  Rep.  869. 
See  Mullen  vs.  Dorchester  Mut.  F.  Ins.  Co.» 
121  Mass.  171. 

4.  Notice  of. — Notice  of  cancelation  to 
a^ent  who  negrotiated  policy  will  not  bind 
assured,  nor  will  it  if  sriven  to  any  other 
person  than  one  obllgrated  to  pay  premium. — 
Farnum  vs.  Phoenix  Ins.  Co.,  83  Cal.  246,  256, 
17  Am.  St  Rep.  233,  23  Pac.  Rep.  869.  See 
Ky.  London  &  L.  F.  Ins.  Co.  vs.  Turnbull,  86 
Ky.  230,  5  S.  W.  Rep.  642.  Va.  Mutual  Assur. 
Soc  vs.  Scottish  U.  &  N.  Ins.  Co.,  84  Va.  116. 
10  Am.  St.  Rep.  819,  4  S,  E.  Rep.  178.  Fed. 
Chadbourne  vs.  German-American  Ins.  Co.,  31 
Fed.  Rep.  633;  Grace  vs.  American  Cent.  Ins. 
Co.,  109  U.  S.  278,  bk.  27  I*  ed.  932,  3  Sup.  Ct. 
Rep.  207. 

6.  Rislit — Notice. — ^When  credit  Is  given  by 
Insurance  company  for  premium.  It  has  no 
right  to  cancel  policy  for  non-payment  of 
premium  except  after  putting  insured  in  de- 
fault, and  personal  notice  of  intended  cancel- 
ation must  be  given  to  insured. — Farnum  vs. 
Phoenix  Ins.  Co..  83  Cal.  246,  256,  17  Am.  St. 
Rep.  233,  23  Pac.  Rep.  869.  See  London  & 
L.  F.  Ins.  Co.  vs.  Turnbull.  86  Ky.  230,  5  S.  W. 
Rep.  542;  Latiox  vs.  Germania  ins.  Co.,  27  La. 
Ann.    113. 

6.  CONTRIBUTION  AMONG  BENEFICI- 
ARIES.— Where  one  of  several  beneficiaries 
under  policy  of  life  insurance  was  compelled 
for  several  years  to  pay  whole  premium  In 
order  to  keep  policy  alive,  upon  maturity  of 
policy,  if  other  beneficiaries  desire  to  share 
in    proceeds    of    policy,    they    must    contribute 


their  share  towards  the  reimbursement  of 
beneficiary  who  paid  premiums.  —  Stockwell 
vs.  Mutual  L.  Ins.  Co.,  140  Cal.  198,  202,  98 
Am.  St  Rep.  25,  78  Pac.  Rep.  883.  See  Mo. 
Meier  vs.  Meier,  16  Mo.  App.  68.  N.  Y.  Brick 
vs.  Campbell,  122  N.  Y.  837,  888.  25  N.  E.  Rep. 
498,  10  L.  R.  A.  252.  Tean*  Scovey  vs.  Waters, 
10  Lea  552. 

7.  CREDIT  FOR  PREMIUM — EFFECT. — 
Credit  flTlven  Cor  premium  on  policy  and  loss 
occurring  before  the  credit  expires,  company 
Is  bound  notwithstanding  agreement  for 
credit  was  not  indorsed  upon  policy  pursuant 
to  clause  contained  therein  making  it  obliga- 
tory for  such  agreement  to  be  so  Indorsed. — 
Farnum  vs.  Phoenix  Ins.  Co.,  88  Cal.  246,  260. 
17  Am.  St.  Rep.  238,  23  Pac.  Rep.  869.  See 
Young  vs.  Hartford  F.  Ins.  Co.,  45  Iowa  877, 
878,  24  Am.  Rep.  784. 

8.  Same — Policy  Is  not  avoided  by  giving 
credit  for  premium,  but  if  it  is  not  paid  insurer 
is  not  accountable. — ^Bergson  vs.  Builders'  Ins. 
Co.,   88   Cal.   641,   646. 

0.     Power    of    agent*— An    inenranee    agent 

clothed  with  authority  to  make  contracts  of 
insurance  or  to  issue  policies  stands  in  stead 
of  company  to  assured,  and  has  power  to 
extend  credit  upon  premium,  and  if  he  does 
so  he  thereby  waives  to  full  extent  to  which 
company  itself  could  waive  actual  payment 
of  premium  as  condition  precedent  to  liability. 
^-Farnum  vs.  Phoenix  Ins.  Co.,  83  Cal.  246,  254, 
17  Am.  St.  Rep.  238,  23  Pac.  Rep.  869.  See 
Ricard  vs.  Queen  Ins.  Co.,  62  Miss.  428. 

10.  Agent    who    under    general    InstmctlonB 

from  home  office  has  authority  within  certain 
territory  to  deliver  policies  and  receive  pre- 
miums is  general  agent  and  has  authority  to 
waive  cash  payment.  —  Farnum  vs.  Phcenix 
Ins.  Co.,  83  Cal.  246,  256,  17  Am.  St  Rep.  233, 
28  Pac.  Rep.  869.  See  Southern  L.  Ins.  Co. 
vs.  Booker,  9  Heisk.  (Tenn.)  606,  24  Am.  Rep. 
844. 

11.  General  agent  of  Insurance  company 
may  waive  conditions  of  policy  and  extend 
time  of  payment  of  premium. — Knarston 
vs.  Manhattan  L.  Ins.  Co.,  124  Cal.  74,  76. 
56  Pac.  Rep.  773.  See  Sllverberg  vs.  Phenix 
Ins.  Co.,  67  Cal.  36,  7  Pac.  Rep.  38.  Ky.  Hart- 
ford L.  &  A.  Ins.  Co.  vs.  Hayden,  90  Ky. 
39,  13  S.  W.  Rep.  585.  X.  Y.  Palmer  vs. 
Phoenix  Mut.  L.  Ins.  Co.,  84  N.  Y.  63.  Tenn. 
Murphy  vs.  Southern  L.  Ins.  Co.,  8  Baxt.  440, 
27  Am.  Rep.  761.  Fed.  Union  Mut.  L.  Ins. 
Co.  vs.  Wilkinson,  80  U.  S.  (18  Wall.)  222, 
bk.   20  L.  ed.   617. 

12.  General  agent  of  life  insurance  com- 
pany may  waive  payment  of  premium,  deliver 
policy,  and  thereby  make  a  valid  and  subsist- 
ing contract  of  insurance  notwithstanding 
provision  therein  that  it  should  not  take 
effect  unless  first  premium  Is  paid  while  In- 
sured is  in  good  health. — Berliner  vs.  Travel- 
ers' Ins.  Co.,  121  Cal.  451,  453,  53  Pac.  Rep. 
922.  See  Farnum  vs.  Phoenix  Ins.  Co.,  83  Cal. 
246,  17  Am.  St.  Rep.  23S.  23  Pac.  Rep.  869; 
Griffith  vs.  New  York  Ins.  Co.,  101  Cal.  627, 
40  Am.  St  Rep.  96,  36  Pac.  Rep.  113. 

18.  Local  agent  of  town  being  clothed  with 
general  powers  to  receive  proposals  for  in- 
surance  and   to   countersign  and  deliver   poll- 
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eles  In  county  Is  presumed  to  have  power  of 
company  within  that  county  to  waive  Im- 
mediate payment  of  premiums  and  to  make 
contracts  for  credit. — Farnum  vs.  Phoenix  Ins. 
Co.,  83  Cal.  246,  256,  17  Am.  St.  Rep.  238,  28 
Pac.  Rep.  869.  See  Post  vs.  ^tna  Ins.  Co., 
48  Barb.  (N.  Y.)  861;  Ball  &  S.  Wagron  Co.  vs. 
Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  Rep.  282. 

14.  Local  Insimuice  asent  Is  presumed  to 
have  power  eoextenslve  with  business  In- 
trosted  to  his  care,  and  his  powers  will  not 
be  narrowed  by  limitations  not  communicated 
to  person  with  whom  he  deals. — Farnum  vs. 
Phoenix  Ins.  Co.,  83  Cal.  246,  257,  17  Am.  St. 
Rep.  238,  28  Pac.  Rep.  869.  See  Bauble  vs. 
.<¥:tna  Ins.  Co.,  2  Dill.  C  C  166,  2  Fed.  Cas. 
1038. 

16.  Where  by  terms  of  policy  particular 
local  agrent  Is  to  counterslgrn  It  to  make  It 
valid,  so  that  Insured  must  deal  with  him  and 
no  one  else,  he  represents  power  of  company, 
so  that  any  policy  he  countersigrns  binds  com- 
pany to  any  person  insured  through  his 
agrency  who  has  no  notice  of  limitation  on  his 
power,  though  he  may  have  exceeded  his  au- 
thority and  violated  his  duty  to  his  principal. 
— Farnum  vs.  Phoenix  Ins.  Co.,  88  Cal.  246, 
257,  17  Am.  St.  Rep.  283,  23  Pac.  Rep.  869. 
See  Iowa.  Viele  vs.  Oermanla  Ins.  Co.,  26 
Iowa  9,  58,  96  Am.  Dec.  88.  Mich.  Westchester 
F.  Ins.  Co.  vs.  Earle,  33  Mich.  143,  151,  158. 
N.  Y.  Whited  vs.  Germanla  F.  Ins.  Co.,  76 
N.  Y.  415.  32  Am.  Rep.  880.  Tenn.  Murphy 
vs.  Southern  L.  Ins.  Co.,  8  BaxL  440,  27  Am. 
Rep.    761. 

16.  Local  agrent  having  ostensible  g-eneral 
authority  to  solicit  applications  and  make 
contracts  for  insurance  and  to  receive  first 
premiums,  binds  his  principal  by  any  acts  or 
contracts  within  greneral  scope  of  his  appar- 
ent authority  notwithstanding:  actual  excess 
of  authority.' — Farnum  vs.  Phoenix  Ins.  Co., 
88  Cal.  246,  257.  17  Am.  St.  Rep.  233,  28  Pac. 
Rep.  869.  See  Wheaton  vs.  North  British  & 
M.  Ins.  Co.,  76  Cal.  416,  9  Am.  St.  Rep.  216, 
18  Pac.  Rep.  758.  Kan.  American  Cent.  Ins. 
Co.  vs.  McLanathan,  11  Kan.  533;  National 
MuL  F.  Ins.  Co.  vs.  Barnes,  41  Kan.  161,  21 
Pac.  Rep.  165;  Western  H.  Ins.  Co.  vs.  Hogrue, 
41  Kan.  624,  21  Pac.  Rep.  641.  Ky.  Mississippi 
V.  L.  Ins.  Co.  vs.  Neyland,  9  Bush  436.  Miss. 
Rivera  vs.  Queen  Ins.  Co.,  62  Miss.  721.  Va« 
Continental  Ins.  Co.  vs.  Kasey,  25  Oratt.  271, 
18  Am.  Rep.  681.  Fed.  Union  Mut.  L.  Ins.  Co. 
vs.  Wilkinson,  80  U.  S.  (18  Wall.)  222,  234, 
bk.  20  L.  ed.  617. 

17.  Extent  of  decisions. — Cases  holding: 
that  where  agent  gives  credit  In  violation  of 
his  authority,  and  delivers  policy,  company  is 
bound,  do  not  go  to  extent  of  holding  that 
company  shall  be  bound  though  premium  is 
not  to  be  paid,  and  there  is  no  liability  on 
account  of  It. — ^Westerfeld  vs.  New  York  L. 
Ins.  Co.,  129  Cal.  68,  77,  58  Pac.  Rep.  92,  61 
Id.  667.  See  Farnum  vs.  Phoenix  Ins.  Co.,  83 
Cal.  246,  17  Am.  St.  Rep.  238,  23  Pac.  Rep.  869 
(dlstlnffolshed)  I  Harnickell  vs.  New  York  L. 
Ins.  Co..  Ill  N.  Y.  390,  18  N.  E.  Rep.  632.  2 
L.  R.  A.  150;  Piedmont  &  A.  L.  Ins.  Co.  vs. 
Ewlng,  92  U.  S.  377.  bk.  23  L.  ed.  610;  Glddlngs 
vs.  Northwestern  MuL  L.  Ins.  Co.,  102  U.  S. 
108,  bk.  26  L.  ed.  92. 


18.  Presumption. — ^Where  by  terms  of  writ- 
ten appointment  of  local  Insurance  agent  he 
was  made  responsible  to  company  for  collec- 
tion of  all  premiums  on  policies  issued  by 
him  and  It  was  custom  of  company  to  allow 
its  agents  to  give  credit  of  sixty  days  ou 
premiums.  Inference  Is  that  company  was  con- 
tent to  substitute  personal  liability  of  agent 
for  condition  of  prepayment  of  premium. — 
Farnum  vs.  Phoenix  Ins.  Co.,  83  CaL  246,  258, 
17  Am.  St  Rep.  238,  28  Pac.  Rep.  869.  See 
Elkins  vs.  Susquehanna  Mut.  F.  Ins.  Co.,  118 
Pa.  St.  886,  894,  6  Atl.  Rep.  224;  Lebanon 
Mut.  Ins.  Co.  vs.  Hoover,  118  Pa.  St.  591,  57 
Am.  Rep.  611,  8  AtL  Rep.  163;  Susquehanna 
Mut.  F.  Ins.  Co.  vs.  Elkins,  124  Pa.  St.  484» 
10  Am.  St.  Rep.  608,  17  AtL  Rep.  24. 

10.  mraiver.  —  Where  life  insurance  agent 
delivers  policy  to  Insured  and  Is  informed  by 
him  that  he  could  not  pay  for  it  at  that  time, 
to  which  agent  replied  that  he  knew  he  could 
not  and  did  not  afterwards  request  payment 
of  premium  before  death  of  insured.  It 
amounts  to  waiver  of  payment  by  company. — 
Berliner  vs.  Travelers'  Ins.  Co.,  121  CaL  461» 
466,    68    Pac.    Rep.     922. 

20.  DEFAULT  IN  PAYUfBNT  OF  A  PRE- 
MIUM    OF    LIFE     INSURANCE     IS     1VAIVEI> 

by  company  by  sending  letter  to  Insured  noti- 
fying him  that  subsequent  assessment  would 
thereafter  be  due  and  requesting  payment 
thereof. — Mills  vs.  Home  Benefit  L.  Assoc,  IDS 
CaL    232,    234.   38   Pac.    Rep.    728.     . 

31.  DELIVERY  OF  POLICY— IValver  off 
payment. — Express  provision  in  policy  of  In* 
surance  that  company  shall  not  be  liable  on 
policy  until  premium  Is  actually  paid  Is 
waived  by  unconditional  delivery  of  policy 
to  assured  as  completed  and  executed  contract 
under  express  or  implied  agreement  that 
credit  shall  be  given  for  premium,  and  In 
such  case  company  Is  liable  for  loss  which 
may  occur  during  period  of  credit. — Farnum 
vs.  Phoenix  Ins.  Co.,  88  CaL  246,  252,  17  Am. 
St.  Rep.  288,  28  Pac  Rep.  869;  Griffith  vs.  New 
York  L.  Ins.  Co.,  101  CaL  627,  636,  40  Am. 
St.  Rep.  96,  36  Pac.  Rep.  118.  See  Iovr««. 
Young  vs.  Hartford  F.  Ins.  Co.,  45  Iowa  877, 
878,  24  Am.  Rep.  784.  Ky.  Mississippi  V.  L. 
Ins.  Co.  vs.  Neyland,  9  Bush  439.  La.  Pino  vs. 
Merchants*  Mut.  Ins.  Co.,  19  La.  Ann.  214.  233, 
92  Am.  Dec  629;  Latlox  vs.  Germanla  Ins.  Co., 
27  La.  Ann.  113.  N.  Y.  Sheldon  vs.  Atlantic 
F.  &  M.  Ins.  Co.,  26  N.  Y.  460,  84  Am.  Dec.  213; 
Wood  vs.  Poughkeepsie  Mut.  Ins.  Co.,  32  N.  Y. 
619;  Boehen  vs.  Willlamsburgh  City  Ins.  Co., 
85  N.  Y.  131,  90  Am.  Dec.  787;  Bodine  vs.  Ex- 
change F.  Ins.  Co.,  61  N.  Y.  117,  10  Am.  Hep. 
566;  Bowman  vs.  Agricultural  Ins.  Co.,  69  N.  Y. 
521;  Church  vs.  La  Fayette  F.  Ins.  Co.,  66 
N.  Y.  222;  Washoe  Tool  Mfg.  Co.  vs.  Hibernla 
F.  Ins.  Co..  66  N.  Y.  618;  Van  Schoick  vs. 
Niagara  F.  Ins.  Co.,  68  N.  Y.  434;  Baptist 
Church  vs.  Brooklyn  F.  Ins.  Co..  18  Barb.  69; 
Goit  vs.  National  P.  Ins.  Co.,  25  Barb.  189.  190; 
Post  vs.  ^tna  Ins.  Co..  43  Barb.  351:  Hodge 
vs.  Security  Ins.  Co.,  88  Hun  588.  684.  R.  f. 
Heat  on  vs.  Manhattan  F.  Ins.  Co.,  7  R,  I.  606. 
"W.  Va.  Eagan  vs.  JFAnB.  F.  Ins.  Co.,  10  W.  Va. 
683.  Fed.  Ball  ft  S.  Wagon  Co.  vs.  Aurora 
F.  ft  M.  Ins.  Co.,  20  Fed.  Rep.  232;  O'Brien 
vs.  Union  Mut.  L.   Ins.   Co.,  22  Fed.  Rep.   686 r 
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Tennant  vs.  Travelers'  Ins.  Co.,  SI  Fed.  Rep. 
322;  Knickerbocker  Lb  Ins.  Co.  vs.  Norton,  96 
U.  S.   284,  bk.  24  U  ed.  689. 

22.  DBLIVERY  BY  AGBNT  —  Bflcct  as 
waiver. — Where  any  fact  which  would  con- 
stitute breach  of  condition  precedent  to  any 
liability  of  company  on  policy  is  fully  known 
to  agrent  of  company,  local  or  greneral,  who  is 
authorized  to  consummate  contract  of  Insur- 
ance- knowledge  of  such  agent  is  knowledge 
of  company,  and  his  act  in  executing  and 
delivering  policy  as  valid  and  completed  con- 
tract is  exercise  of  power  of  company  and 
constitutes  waiver  by  company  of  such  con- 
dition precedent  and  also  waiver  of  general 
requirement  that  waivers  of  conditions  ex- 
pressed in  policy  shall  be  In  writing  indorsed 
on  policy. — Farnum  vs.  Phcenix  Ins.  Co.,  83 
CaL  246,  260,  17  Am.  St.  Rep.  233,  28  Pac.  Rep. 
869.  See  IlL  Northeastern  F.  &  M.  Ins.  Co. 
vs.  Schettler,  88  111.  166;  Reaper  City  Ins.  Co. 
vs.  Jones,  62  111.  458.  Iowa.  Viele  vs.  Ger- 
mania  Ins.  Co.,  26  Iowa  9,  68,  96  Am.  Dec.  83. 
Mleta.  Peoria  M.  8c  F.  Ina  Co.  vs.  Hall,  12 
Mich.  202;  Westchester  F.  Ins.  Co.  vs.  Earle, 
33  Mich.  143,  151,  158.  Mo.  Pelkington  vs. 
National  Ins.  Co.,  65  Mo.  172.  N.  Y.  Van 
Schoick  vs.  Niagara  F.  Ins.  Co.,  68  N.  Y.  484. 
Tenn.  Murphy  vs.  Southern  "L.  Ins.  Co.,  8  Baxt. 
440,  27  Am.  Rep.  761;  American  Cent.  Ins.  Co. 
vs.  McCrea,  8  Lea  518-520,  41  Am.  Rep.  647. 
Tex.  Planters'  Mut  Ins.  Co.  vs.  Lyons,  38 
Tex.  253,  258.  "Wis.  Devine  vs.  Home  Ins.  Co., 
32  Wis.  471.  Fed.  Qeib  vs.  Enterprise  Co., 
1  Dill  C.  C.  449,  10  Fed.  Cas.  156;  Warren  Mfg. 
Co.  vs.  Etna  Ins.  Co.,  2  Paine  C  C.  501,  29 
Fed.    Cas.    294. 

28.  FAILURE!  TO  PAY  "WHBN  DUB — 
Effect  of.  —  Policy  of  life  insurance  upon 
which  premiums  are  payable  quarterly  be- 
comes void  and  of  no  effect  upon  failure  to  pay 
quarterly  instalment  of  premium  when  it  be- 
comes due,  and  pay-days  stipulated  in  policy 
must  control  regardless  of  time  when  policy 
was  delivered  or  when  first  payment  was 
made. — ^Methvin  vs.  Fidelity  Mut.  L.  Assn.,  129 
Cal.  251,  258,  61  Pac.  Rep.  1112;  Thomas  vs. 
Northwestern  Mut.  L.  Ins.  Co.,  142  Cal.  79,  85, 
75  Pac.  Rep.  665.  See  Bryan  vs.  National  L. 
Ins.  Assoc,  21  R.  I.  149,  42  Atl.  Rep.  613; 
New  York  L.  Ins.  Co.  vs.  Statham,  93  U.  S.  24, 
bk.  23  L.  ed.  789;  New  York  L.  Ins.  Co.  vs. 
McMaster,  87  Fed.  Rep.  63.  30  C.  C.  A.  532; 
McConnell  vs.  Provident  Sav.  L.  Assur.  Soc, 
92  Fed.  Rep.  769. 

24.  FORFEITURE — ^Waiver  of. — ^Forfeiture 
of  policy  will  not  be  enforced  unless  specific- 
ally and  definitely  provided  for  In  contract, 
and  waiver  thereof  will  be  treated  as  uncon- 
ditional unless  it  clearly  appears  that  It  was 
otherwise  understood  by  parties. — Murray  vs. 
Home  B.  L.  Assoc,  90  Cal.  402,  407,  25  Am.  St. 
Rep.  183,  27  Pac.  Rep.  309.  See  Knickerbocker 
L.  Ins.  Co.  vs.  Norton,  96  U.  S.  234,  bk.  24 
L.    ed.    689. 

25.  Insnnmee  company^  after  knowledare  of 
any  default  for  which  It  might  terminate 
contract  of  life  insurance,  entering  into  ne- 
gotiations or  transactions  with  assured  which 
recognized  continued  validity  of  policy,  and 
treating  it  as  still  In  force,  waives  right  to 
claim   forfeiture   for   such   previous   default.— 


Murray  vs.  Home  B.  L.  Assoc,  9t>  Cal.  402,  407, 

25  Am.  St.  Rep.  188,  27  Pac  Rep.  309.  See 
Ala.  Queen  Ins.  Co.  vs.  Young,  86  Ala.  424, 
11  Am.  St.  Rep.  61,  6  So.  Rep.  116.  Iowa. 
Vlele  vs.  Oermania  Ins.  Co.,  26  Iowa  9,  96 
Am.  Dec.  88.  N.  Y.  Titus  vs.  Olens  Falls  Ins. 
Co.,   81  N.  Y.  410,  419. 

26.  While  time  for  payment  of  premiums  is 
pure  matter  of  contract  between  parties,  and 
such  time  may  not  be  extended  by  courts,  still 
forfeitures  will  be  avoided  upon  any  reason- 
able showing;  amount  of  evidence  required  to 
establish  forfeiture  is  much  greater  than  is 
needed  to  establish  waiver;  there  need  be  no 
direct  and  specillc  agreement  to  waive  for- 
feiture, as  it  may  be  implied  from  acts  and 
conduct  of  parties. — Knarston  va  Manhattan 
L.  Ins.  Co.,  124  Cal.  74,  76,  66  Pac  Rep.  778. 
See   Murray  vs.   Home   B.   Assoc,   90   Cal.    4ut>. 

26  Am.  St  Rep.  188,  27  Pac.  Rep.  809;  Hanley 
vs.  Life  Assoc,  4  Mo.  App.  258;  Titus  vs.  Olens 
Falls  Ins.  Co.,  81  N.  Y.  410,  419;  Robinson  vs. 
Pacific  F.  Ina  Co.»  16  Hun  (N.  Y.)  895. 

27.  Same — ^Wkat  Is  not. — Where  insurance 
company  had  right,  under  its  policy,  to  collect 
premium,  fact  that  it  collected  part  of  amount 
could  not  amount  to  waiver  of  clause  in  policy 
that  non-payment  of  premium  suspended  pol- 
icy until  premium  was  paid,  and  in  such  case 
policy  would  not  be  revived  until  whole  pre- 
mium was  paid  or  collected. — Curtin  vs.  Phe- 
nix  Ins.  Co.,  78  Cal.  619,  622,  21  Pac  Rep.  870. 

28.  Power  of  eompany.  —  Life  insurance 
policy  issued  under  statute  providing  that  no 
life  insurance  company  shall  have  power  to 
declare  forfeited  or  lapsed  any  policy  for  rea- 
son of  non-payment  of  premium,  unless  aftei 
it  becomes  due  and  notice  to  that  effect  shall 
be  mailed  to  assured,  stating  that  unless 
premium  is  paid  within  thirty  days  policy  will 
become  forfeited,  does  not  become  forfeited 
for  non-payment  of  premium,  unless  such 
notice  is  given,  and  in  such  case  waiver  of 
such  notice  on  part  of  assured  will  not  avail 
eompany  as  defense,  as  company  had  no  power 
to  declare  forfeiture. — Griffith  vs.  New  York  L. 
Ins.  Co.,  101  Cal.  627,  638,  40  Am.  St.  Rep.  96. 
86  Pac.  Rep.  118;  Harrigan  vs.  Home  Ia  Ins. 
Co.,  128  CaL  631,  643,  51  Pac  Rep.  180,  61  Id 
99,   548. 

29.  Under  non-forfeltnre  law  of  New  York 
life  policy  cannot  be  forfeited  by  company 
until  thirty  days  after  the  mailing  by  com- 
pany of  notice  to  insured  stating  amount  of 
premium,  place  where  it  should  be  paid,  and 
person  to  whom  it  is  payable,  and  until  such 
notice  Is  given  it  is  not  necessary  for  insured 
to  tender  premium,  and  such  notice  cannot  be 
waived  by  assured  so  as  to  authorize  company 
to  declare  forfeiture. — Osborne  vs.  Home  L. 
Ins.  Co.,  123  Cal.  610,  613,  56  Pac.  Rep.  616. 
See  Griffith  va  New  York  L.  Ins.  Co.,  101  Cal. 
627,  40  Am.  St.  Rep.  96,  36  Pac.  Rep.  113;  Bax- 
ter vs.  Brooklyn  L.  Ins.  Co.,  119  N.  Y.  450,  23 
N.  E.  Rep.  1048,  7  L.  R.  A.  293;  De  Frece  vs. 
National  L.  Ins.  Co.,  136  N.  Y.  144,  32  N.  E. 
Rep.    556. 

30.  LOAN  ON  SECURITY  OF  POLICY— 
Stipulation  as  to  premlnms. — It  Is  competent 
for  parties  In  interest  under  life  insurance 
policy  to  contract  for  borrowing  of  money 
from  company  upon  security  of  policy,  and  to 
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stipulate  in  note  glren  for  such  borrowed 
money  that  provisions  In  policy  providing  for 
issue  of  paid-up  or  term  policy  should  be- 
come null  and  void  if  premiums  were  not  paid 
as  they  become  due. — ^Rife  rs.  Union  C  I*  Ins. 
Co.,  129  Cal.  455,  460,  «2  Pac.  Rep.  48.  See 
DoufiTlas  va.  Knickerbocker  L.  Ina  Co.,  88  N.  T. 
492;  Holly  va  Metropolitan  L.  Ins.  Co.,  105 
N.  Y.  437.  11  N.  E.  Rep.  607;  Klein  ts.  New 
York  L.  Ins.  Co.,  104  U.  a  88,  bk.  26  L.  ed.  662. 

SI.  HO!f -PAYMBHT  —  Wmirtv  ef.  —  Where 
life  insurance  company  has  served  notice  of 
maturity  of  premium  required  by  New  York 
statute  and  afterwards  extended  payment  of 
premium  for  ten  days  and  after  extension  had 
expired  continued  to  try  to  collect  premium, 
non-payment  of  such  premium  Is  waived,  not- 
withstandingr  service  of  such  notice. — Knars- 
ton  vs.  Manhattan  L.  Ins.  Co.,  124  CaL  74,  76, 
55  Pac.  Rep.  778,  140  Cal.  57,  61,  78  Pac  Rep. 
729.  See  Knickerbocker  U  Ins.  Co.  vs.  Norton, 
96  U.  a  284,  241,  bk.  24  L..  ed.  689. 

SS.  HON-PATMKlfT  OF  AN  ASSBSSMBlfT 
l.i:VIKD  AGAINST  MKMBBR  OF  MUTUAIj 
INStJRANCB  COMPANY  for  bIS  proportion  of 
losses  and  expenses  Incurred  by  company  on 
plan  of  insurance  upon  which  policy  was 
Issued  does  not  operate  to  forfeit  or  suspend 
policy  if  oblicration  to  pay  arises  from  inde- 
pendent contract  and  is  not  provided  for  as 
part  of  contract  of  insurance. — Sanford  vs. 
California  Farmers*  Mut.  F.  Ins.  Co.  Assoc., 
68  Cal.  647,   549. 

SS.  OPTION  TO  PAY  SBMIANNITAI^LY  OR 
4ilJARTERLY— CSffect. — Policy  of  life  insur- 
ance providing:  that  policy-holder  should  have 
option  of  paying:  premium  semiannually, 
quarterly,  or  thrice  yearly  in  advance  with 
interest  does  not  have  effect  of  extendingr 
credit  for  second  or  third  instalments  to  end 
of  year,  where  assured  elected  to  make  thrice 
yearly  payments,  but  second  and  third  instal- 
ments become  due  in  four  and  eigrht  months 
after  first,  if  insured  should  live  throughout 
year. — Howard  vs.  Continental  L.  Ins.  Co.,  48 
Cal.    229,    232. 

34.  Constraotlon  as  t(^ — Clause  in  life  in- 
surance policy  that  Insurers  would  pay  within 
ninety  days  after  proof  of  death,  sum  insured 
"any  balance  of  year's  premium  (when  not 
all  paid  at  commencement  of  year)  or  any 
Indebtedness  to  company  on  account  of  this 
policy  being  first  deducted  therefrom"  does 
not  have  effect  of  extendingr  credit  for  quar- 
terly or  thrice  yearly  premiums. — Howard  vs. 
Continental  L.   Ins.  Co..  48  Cal.  229,  238. 

35.  Reservation  of  the  right  by  the  com- 
pany In  life  Insurance  policy  In  case  of  death 
of  Insured  to  deduct  any  payments  due  It  on 
account  of  quarterly  or  thrice  yearly  pre- 
miums does  not  oblierate  company  to  pay 
where  such  premiums  have  not  been  paid, 
but  Is  privilege  to  company  to  deduct  if  it 
should  consent  to  pay. — Howard  vs.  Conti- 
nental K  Ins.  Co.,  48  Cal.  229,  233. 

36.  PAYMENT — No  waiver,  when. — Where 
a  policy  of  fire  insurance  provided  that  it 
should  be  void  If  property  Insured  was  con- 
veyed to  third  party  without  consent  of  In- 
surer, such  condition  Is  not  waived  by  pay- 
ment  and    receipt   of   premium   after   transfer 


of  insured  property. — Stoss^rt  vs.  Lycominir 
F.  Ina.  Co.,  66  CaL  408,  414.  See  IIL  Illinois 
F.  Ins.  Co.  vs.  Stanton,  67  HL  354.  Iowa. 
VIele  vs.  Oermania  Ins.  Coi.,  26  Iowa  9.  98 
Am.  Dec  83.  Mnsa.  Worcester  Bank  vs.  Hart- 
ford F.  Ins.  Co.,  66  Mass.  (11  Cush.)  265.  Mich. 
Western  Masa  Ins.  Co.  va  Riker,  10  Mich. 
279;  Peoria  M.  ft  F.  Ins.  Co.  vs.  Hall,  12  Mich. 
202;  Security  Ins.  Co.  va  Fay,  22  Mich.  467, 
7  Am.  Rep.  670.  Pn.  Finley  vs.  Lfycoming  Co. 
Mut.  Ina  Co.,  30  Pa.  St.  811,  72  Am.  Dec  705; 
Buckley  vs.  Garrett,  47  Pa.  St.  204;  Cumber- 
land V.  Mut  P.  Co.  va  Mitchell,  48  Pa.  St. 
874;  Ments  vs.  LAncaster  F.  Ins.  Co.,  79  Pa. 
St.  475. 

97.  May  be  nuidey  whesu — ^When  Insurance 
premium  becomes  due  on  holiday  it  may  be 
paid  upon  next  business  day  after  holiday. — 
Northey  va  Bankers'  I*  Assoc,  110  CaL  547, 
550,  42  Pac  Rep.  1079.  See  Blackwood  vs. 
Cutting  Pack.  Co.,  71  CaL  461.  Conn.  Sands 
va  Lyon,  18  Conn.  18;  Weeks  vs.  Qull,  19 
Conn.  876,  50  Am.  Dec  249.  Mnns.  Ham- 
mond va  American  Mut.  Ii.  Ina  Co..  76  Mass. 
(10  Gray)  806.  If.  T.  Campbell  vs.  Inter- 
national Ik  Ins.  Soc,  4  Bosw.  298. 

88.  When  policy  of  life  Insurance  or  cer* 
tiflcate  of  membership  In  life  Insurance  asso- 
ciation makes  premiums  due  In  certain  months 
without  specifying  day  of  month,  premium 
may  be  paid  on  last  day  of  month. — ^Northey 
vs.  Bankers'  L.  Assoc,  110  Cal,  547.  650,  43 
Pac   Rep.   1079. 

Sa.  Dellverr  of  poliey  as  evidence  of. — ^Un- 
conditional delivery  of  policy  containing 
formal  receipt  of  premium  is  conclusive  evi- 
dence of  payment  and  estops  company  from 
denylniT  validity  of  policy  notwithstanding 
declaration  in  policy  that  it  shall  not  be  bind- 
ing until  premium  Is  actually  paid. — ^F*arnum 
vs.  Phoenix  Ina  Co.,  88  CaL  246,  255,  17  Am. 
St.  Rep.  233,  23  Pac.  Rep.  869.  See  Provident 
Lk  Ins.  Co.  vs.  Fennell.  49  111.  180;  Basch  va 
Humboldt  Mut.  F.  ft  M.  Ina  Co.,  85  N.  J.  L. 
(6  Vr.)   429. 

40.  "What  Is  not. — ^Where  policy  provided 
that  payment  of  premium  should  be  made  at 
company's  office,  furnishing  of  lumber  by 
assured  to  local  agent  of  company  upon  his 
promise  that  he  would  pay  company  the  pre- 
mium is  not  payment  under  policy. — Curtin 
vs.  Phenix  Ina  Co.,  78  CaL  619,  622,  21  Pac 
Rep.  870. 

41.  Condition  precedent. — Payment  of  pre- 
mium is  condition  precedent  to  right  of  action 
for  loss. — Bergson  vs.  Builders*  Ins.  Co.,  3S 
CaL   541,   546. 

42.  By  note — Bflect. — Where  life  insurance 
agent  accepts  payment  of  premium  due  on 
policy  of  life  insurance  in  note  given  by 
assured  payable  to  order  and  duly  indorsed, 
note  not  referring  In  any  way  to  premium  or 
policy,  which  form  of  payment  was  against 
rules  of  company,  agent  not  being  authorized 
to  accept  such  note  In  payment,  non-payment 
of  such  note  at  maturity  did  not  work  forfeit- 
ure of  policy  or  defeat  Its  validity. — GrlRlth 
vs.  New  York  L.  Ins.  Co.,  101  CaL  627,  639.  40 
Am.  St.  Rep.  96,  86  Pac  Rep.  113.  See  Farnum 
vs.  Phoenix  Ins.  Co.,  88  CaL  246,  17  Am.  St 
Rep.  233,  23  Pac.  Rep.  869.  W.  T.  Boehen  vs. 
Willlamsburgh  City  Ins.   Co.,   35  N.   T.    131,  90 
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Am.  Dec  787.  P«.  Universal  F.  In«.  Co.  ru. 
Block.  109  Pa.  St  685,  1  Atl.  Rep.  628;  Leb- 
anon MuL  Ins.  Co.  TS.  Hoover,  118  Pa.  St. 
691.  67  Am.  Rep.  611.  8  Atl.  Rep.  168.  Fed. 
Brooklyn  L.  Ina  Co.  vs.  Miller,  79  U.  a  (12 
WalL)  285.  bk.  20  L.  ed.  898. 

48.     Same — ^Premium  on  life  Insvnmee  poller 

may  be  made  by  promissory  note  If  so  accepted 
by  company,  and  delivery  of  policy  Is  evidence 
that  payment  in  actual  cash  was  waived.— 
Harriffan  vs.  Home  Lb  Ina  Co..  128  Cal.  681. 
542.  51  Pac.  Rep.  180.  61  Id.  99,  648. 

44.  Effect  of  recital  la  note.  —  Insurance 
company  cannot  avail  itself  of  recital  con- 
tained in  note  erlven  for  premium  for  fire 
insurance  that  in  case  of  its  non-payment  at 
maturity  company  should  not  be  liable  for 
loss  during:  such  default,  and  that  policy  for 
which  note  was  siven  should  lapse  until  pay- 
ment was  made,  where  it  retains  note  after  its 
maturity  as  bindlngr  oblisration  against  in- 
sured, with  risrht  to  collect  it.  and  where  no 
demand  has  been  made  for  payment  of  note 
at  its  maturity. — Palmer  vs.  Continental  Ina 
Co.,  182  CaL  68.  71,  64  Pac  Rep.  97. 

45.  Liability  on  note  secured  by  frand.^ — 
Where  one  is  induced  by  life  insurance  asrent 
to  firive  his  note  in  payment  of  premium  for 
life  Insurance  taken  out  on  life  of  his  father, 
and  note  is  indorsed  by  agrent  and  sent  to 
company  represented  by  him,  company  being: 
igrnorant  of  any  representations  which  agent 
may  have  made  to  claim  note,  and  there  being: 
no  pretense  that  any  such  representations  were 
anything:  but  personal  representations  of 
ag:ent  and  not  made  on  behalf  of  company, 
maker  of  note  Is  liable  thereon. — ^Muller  vs. 
Swanton,   140   Cal.    249,   253,   78   Pac   Rep.   994. 

46.  To  asent. — Where  policy  of  life  insur- 
ance provided  that  no  credit  for  premiums 
should  be  g:lven  by  its  ag:ents  and  ag:ent  took 
note  of  insured  for  premium  and  discounted 
same  at  bank,  it  Is  payment  of  premium. — 
Jurgens  vs.  New  York  I*  Ins.  Co.,  114  Cal.  161. 
165,  45  Pac  Rep.  1054,  46  Id.  886.  See  Griffith 
vs.  New  York  L.  Ins.  Co.,  101  Cal.  627,  40  Am. 
St  Rep.  96,  86  Pac  Rep.  118. 

47.  POLICY  TAKBS  EFFECT,  WHBIf. — If 
premium  be  paid  and  policy  be  not  delivered 
till  afterward,  policy  takes  effect  by  relation 
as  of  its  date,  even  thoug:h  loss  intervenes, 
unless  It  be  otherwise  stated  or  unless  there 
is  evidence  of  contrary  intent. — Union  Ins. 
Co.  vs.  American  F.  Ins.  Co.,  107  Cal,  827,  881. 
48  Am.  St  Rep.  140,  40  Pac.  Rep.  431,  28  L.  R. 
A.  692.  See  City  of  Davenport  vs.  Peoria  Ina 
Co..  17  Iowa  276;  Ruse  va  Mutual  B.  L.  Ina 


Co.,  28  N.  Y.  616;  Whlttiker  vs.  Farmers'  Ins. 
Co.,  29  Barb.  (N.  Y.)  812;  L.ifi:htbody  vs.  North 
American  Ins.  Co..  28  Wend.   (N.  Y.)   18. 

48.  TENDER — ^Rlsht  to. — ^Assured  has  rig:ht 
to  tender  payment  of  life  insurance  premium 
while  in  his  last  illness  and  near  his  death. 
If  his  policy  was  then  in  force. — Murray  vs. 
Home  Benefit  L.  Assoc,  90  Cal.  402,  407,  26 
Am.   St   Rep.   188,   27   Pac   Rep.   309. 

41k  RIvht  to  refnsc — Company  cannot  re- 
fuse tender  of  payment  of  premium  in  full 
within  term  of  credit  allowed  therefor  and 
then  successfully  insist  upon  nonsuit  because 
premium  was  not  actually  paid. — Farnum  vs. 
Phoenix  Ins.  Co..  83  Cal.  246,  259,  17  Am.  St. 
Rep.  288,  28  Pac.  Rep.  869.  See  Eag:an  vs. 
^tna  F.  &  M.  Ins.  Co..  10  W.  Va.  588;  Boehen 
va  Wllliamsbursh  City  Ina  Co.,  35  N.  Y.  132. 
90  Am.  Dec  787;  Bodine  vs.  Exchang:e  F.  Ins. 
Co..  61  N.  Y.  117.  119,  10  Am.  Rep.  586. 

SO.     Bervson  vs.  Bnlldem'  In«.  Co.  comment- 

ed  on. — Decision  in  Berg:son  vs.  Builders'  Ins. 
Co.,  38  Cal.  541.  646.  Is  no  authority  ag:ainst 
position  that  tender  of  payment  of  premium 
in  full  within  term  of  credit  allowed  Is  suffi- 
cient compliance  with  condition  of  payment 
to  sustain  action  on  policy. — Farnum  vs.  Phoe- 
nix Ins.  Co.,  88  Cal.  246.  259,  17  Am.  St  Rep. 
283,  23  Pac.   Rep.   869. 

61.  UNPAID  PREMIUM  —  LIABILITY  OF 
HEIR. — Heir  to  estate  of  deceased  owner  is 
liable  for  unpaid  premiums  of  life  insurance 
policies  taken  out  to  insure  estate  on  his 
procurement,  although  he  had  no  authority  to 
procure  insurance,  and  the  fact  that  adminis- 
tratrix did  not  ratify  such  procurement,  but 
declined  any  interest  in  policies,  could  not  im- 
pair their  effect  as  insurance  upon  the  heir's 
interest  in  property  nor  affect  his  liability  for 
premium. — Phoenix  Ins.  Co.  vs.  Hancock.  123 
Cal.  222,  224,  55  Pac.  Rep.  905.  See  Finney  vs. 
Falrhaven  Ins.  Co.,  46  Masa  (5  Met)  192-196, 
88  Am.  Dec.  897. 

S2.  IVAIVER  OF  PAYMENT— Reqalsltee.— 
That  payment  of  premium  on  life  policy  is 
waived  or  extended  day  or  so  after  premium 
Is  due  and  payable  is  Immaterial. — Knarston 
vs.  Manhattan  L.  Ina  Co.,  124  Cal.  74,  79,  55 
Pac.  Rep.  778. 

68.  "Waiver  of  payment  of  premium  need 
not  be  based  upon  new  asrreement  or  estop- 
pel.— Knarston  vs.  Manhattan  L.  Ins.  Co.,  140 
Cal.  57,  68,  78  Pac  Rep.  740.  See  Hollls  vs. 
State  Ins.  Co.,  65  Iowa  454,  459,  21  N.  W.  Rep. 
774;  Titus  vs.  Glens  Falls  Ins.  Co..  81  N.  Y. 
410,  419;  Wyman  vs.  Phoenix  Mut.  L.  Ins.  Co., 
119   N.  T.   274.   280,   23  N.  E.   Rep.   907. 


§  2617.    BETXTBN  OF  PSEMIUM.    A  person  insured  is  entitled  to  a  return  of 
premium,  as  follows: 

1.  To  the  whole  premium,  if  no  part  of  his  interest  in  the  thing  insured  be 
exposed  to  any  of  the  perils  insured  against. 

2.  Where  the  insurance  is  made  for  a  definite  period  of  time,  and  the  insured 

surrenders  his  policy,  to  such  proportion  of  the  premium  as  corresponds  with 

the  unexpired  time,  after  deducting  from  the  whole  premium  any  claim  for  loss  or 

damage  under  the  policy  which  has  previously  accrued. 

HIatory:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta., 
1873-4,  p.  266. 
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1.  Applied,  cited,  eonstraed,  referred  to,  ele. 
2, 3.  Consent  ot  boieficiaxy. 
4, 5.  Construction  of  section. 

6.  Not  entitled  to  return  of,  when. 

1.  APPLIED,  CITED,  CONSTRUBD,  RE- 
FERRED TO,  etc.  In:  Joshua  Hendy  IC 
Works  vs.  American  8.  B.  Ina  Co.,  86  CaL 
248,  251  (referred  to),  252  (construed),  21  Am. 
St.   Rep.   33.   24   Pac  Rep.   1018. 

As  to  return  of  prcaUnai  for  flravdi,  see  post 
f  2619. 

2.  COlfSElVT     OF     BBUBFICIART.— Where 

life  Insurance  policy  Is  made  payable  to  cer- 
tain person,  Insured  Is  not  entitled  to  re- 
scind such  policy  and  demand  return  of  pre- 
mium unless  person  to  whom  policy  Is  payable 
consents  to  such  rescission. — Jurgrens  va  New 
York  L.  Ins.  Co.,  114  Cal.  161,  165,  45  Pac  Rep. 
1064,   46  Id.   886. 

S.  DIstlMvnlstaed  ta  La  Marche  ts.  New 
York  L.  Ins.  Co.,  126  Cal.  498,  603,  68  Pac  Rep. 
1053.  See  North  American  Life  Ins.  Co.  ▼«. 
Wilson.  Ill  Mass.  542;  Trabandt  yb,  Connecti- 
cut Mut.  L.  Ins.  Co.,  181  liasa  167. 

4.     COlfSTRVOTIOlf    OF    bBOTIOlfr— Section 


does  not  siTe  assured  rlcrht  to  have  policy 
canceled  without  cause  and  upon  his  mere 
request. — Joshua  Hendy  M.  Works  vs.  Ameri- 
can a  B.  Ins.  Co.,  86  CaL  248,  251,  21  Am.  St. 
Rep.  88.  24  Pac  Repu  1018. 

&  Socttom  doco  »ot  proTldo  whom  polley  of 
laovnusco  suiy  bo  easedod  by  Insured  or  pro- 
fess to  do  so;  It  relates  exclusively  to  matter 
of  return  of  premium  and  provides  how  much 
of  premium  shall  be  returned  to  him;  It  Is  in- 
tended to  provide  how  much  of  premium  shall 
be  returned  in  two  cases  mentioned  in  sec- 
tion, and  nothing  more. — Joshua  Hendy  BC 
Works  vs.  American  S.  B.  Ina  Co.,  86  Cal. 
248,  252.  21  Am.  St.  Rep.  88,  24  Pac  Rep.  1018. 
See  St.  Paul  F.  ft  IC  Ina  Co.  va  Coleman,  6 
Dak.  468,  48  N.  W.  Rep.  698.  6  L^  R.  A.   87. 

C  HOT  EMTlTLSa>  TO  RBTTirRlf  OF, 
WHBlf. — When  peril  Insured  against  has  ex- 
isted and  Insurer  has  become  liable  for  any 
period,  however  short,  insured  Is  not  entitled 
to  cancel  policy  or  to  return  of  any  part  of 
premium,  unless  risrht  Is  fflven  by  Civil  Code. 
— Joshua  Hendy  M.  Works  va  American  8. 
B.  Ina  Co.,  86  CaL  248,  251«  21  Am.  St.  Rep.  88, 
24  Pac  Rep.  1018. 


§  2618.  WHEN  NOT  ALLOWED.  If  a  peril  insured  against  has  existed,  and 
the  insurer  has  been  liable  for  any  period,  however  short,  the  insured  is  not  entitled 
to  return  of  premiums,  so  far  as  that  particular  risk  is  eoneemed. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts., 
1873-4,  p.  266. 

1.  Company  cannot  revoke  acceptance,  when.  Buckeye  State  Ins.   Co.,  6  Bush   18  S,   99  Am. 

2.  Member  of  mutual  company  cannot  recoyer      Dec  668,  671.     H.  J.    HaUock  vs.  Commercial 

assessments,  when,  !»«•   Co..  26  N.  J.  I*   (2  Dutch.)    268,   affirmed 

in  Commercial  Ina  Co.  va  Hal  lock,  27  N.  J. 
L.  (3  Dutch.)  645,  72  Am.  Dec.  S79.  N.  Y. 
Fried  va  Royal  Ina  Co.,  47  Barb.  127,  affirmed 
in  60  N.  Y.  243.  Fed.  Yonsre  va  Squltable  L. 
Assur.  Soc,  80  Fed.  Rep.  902. 

9.  Member  of  mwtval  laavaace  compaay 
canaot  recover  asaesameats  paid  by  him  on 
ground  that  company  was  never  leg-ally  in- 
corporated when  such  failure  to  incorporate 
was  mistake  of  law  upon  part  of  all  members 
and  involved  no  question  of  fraud. — Perkins 
vs.  Fish,  121  Cal.  317,  825,  58  Pac.  Rep.  901; 
Meyer  va  Bishop,  129  Cal.  204,  207,  61  Pac 
Rep.  919. 


1.  Company  cannot  revoke  acceptanccy 
fThen. — If  life  Insurance  company  so  far  ac- 
cepts an  application  for  insurance  as  to  pre- 
pare and  forward  policy  to  its  agent  for  de- 
livery, if  payment  of  premium  is  not  condition 
of  policy's  taking  effect,  or,  being  condition, 
is  waived,  contract  is  then  complete,  and  com- 
pany cannot  revoke  its  acceptance  though 
policy  had  not  been  delivered. — Harrigan  va 
Home  L.  Ins.  Co.,  128  Cal.  581,  647,  51  Pac  Rep. 
180.  61  Id.  99.  See  Oa.  New  York  L.  Ina  Co. 
vs.  Babcock,  104  Ga.  67,  69  Am.  St.  Rep.  184, 
30  S.  E.  Rep.  278,  42  Lb  R.  A.  88.    Ky*    Ford  va. 


§  2619.  BETXTBN  FOB  FRAUD.  A  person  insured  is  entitled  to  a  return  of  the 
premium  when  the  contract  is  voidable,  on  account  of  the  fraud  or  misrepresenta- 
tion of  the  insurer,  or  on  account  of  facts,  of  the  existence  of  which  the  insured  was 
ignorant  without  his  fault;  or  when,  by  any  default  of  the  insured  other  than 
actual  fraud,  the  insurer  never  incurred  any  liability  under  the  policy. 

HIetory:    Enacted  March  21,  1872. 


1.  Recovery  of  premium,  when. 

2.  Recovery  of  amount  of  note  given  for  pre- 

mium. 

1.  Recoverr  of  premlnniy  whea. — ^Insured  In 
life  insurance  company  Induced  to  take  out 
policy  and  pay  flrst  year's  premium  thereon 
by  fraudulent  representations  of  company's 
af?ent  may  return  such  policy  and  recover  the 
premium  paid  therefor.— Maxson  vs.  Llewelyn, 


122  Cal.  194,  200,  54  Pac.  Rep.  732;  McKay  vs. 
New  York  L.  Ins.  Co.,  124  Cal.  270,  273,  66 
Pac.  Rep.  1112.  See  Jurerens  vs.  New  York 
L.  Ins.  Co.,  114  Cal.  161,  46  Pac  Rep.  1064,  41 
Id.  386.  Mass,  Fisher  vs.  Metropolitan  L.  Ins. 
Co.,  160  Mass.  386,  99  Am.  St.  Rep.  496,  85 
N.  B.  Rep.  849,  162  Mass.  286,  88  N.  E.  Rep.  603. 
Mo.  Loenner  vs.  Home  Mut.  Ins.  po.,  17  Mo. 
247,  266.  Fed.  New  York  Li.  Ins.  Co.  vs. 
Fletcher,  117  U.  B.  619,  bk.  29  Li.  ed.  934;  Saw- 
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yer  vs.  Squltable  A.  Ins.  Co.,  42  Fed.  Rep. 
SO,  33-36;  Selby  vs.  Mutual  L.  Ins.  Co.»  67  Fed. 
Rep.   490. 

2.  RecoTerr  of  ■moniit  of  note  giirewk  for 
premiiiin. — Fraud  of  Ufa  Insurance  agrent  In 
securiniT  and  fllllngr  up  application  for  policy 
Is  fraud  of  company,  and  If  by  such  means 
asrent  has  secured  note  of  assured  for  pre- 
mium and  such  note  has  been  discounted  and 
assured  obllgred  to  pay  it,  he  can  recover  the 
amount  thereon  from  company. — ^La  Marche 
vs.  New  York  L.  Ins.  Co.,  126  Cal.  498,  602, 
58  Pac.  Rep.  1068.  See  Wheaton  vs.  North 
British  &  M.  Ins.  Co.,  76  CaL  416,  9  Am.  St. 
Rep.   216,    18  Pac.  Rep.   768.     lad*    Bowlus   vs. 


Phenix  Co.,  188  Ind.  106,  107.  82  N.  B.  Rep. 
819,  20  L.  R.  A.  400.  Iowa.  Hinsrston  vs. 
^tna  Ina  Co.,  42  Iowa  46;  Fitchner  va  Fidel- 
ity MuL  F.  Assoc,  108  Iowa  276,  279,  72  N.  W. 
Rep.  630.  Mian.  Kausal  vs.  Minnesota  Farm- 
ers* Mut.  F.  Ins.  Assoc  81  Minn.  17,  47  Am. 
Rep.  776.  16  N.  W.  Rep.  430.  N.  Y.  Rowley  vs. 
Empire  Ins.  Co.,  86  N.  Y.  660.  O'Brien  vs. 
Home  B.  Soc.,  117  N.  Y.  810,  22  N.  E.  Rep.  964. 
Ohio.  Massachusetts  Ii.  Ina  Co.  vs.  Eshelman, 
80  Ohio  St  647;  Farmers'  Ina  Co.  vs.  Williams, 
89  Ohio  St.  684.  48  Am.  Rep.  474.  Pa.  Swan  vs. 
Watertown  F.  Ina  Co.,  96  Pa.  St.  87;  Dowlingr 
va  Merchants'  Ins.  Co.,  168  Pa.  St.  234,  31 
AtL   Rep.    1087. 


§  2620.  OVEB-INSnSANOi:  BY  SEVEBAL  mSUBEBS.  In  case  of  an  over- 
insurance  by  several  insurers,  the  insured  is  entitled  to  a  ratable  return  of  the 
premium,  proportioned  to  the  amount  by  which  the  aggregate  sum  insured  in  all 
the  policies  exceeds  the  insurable  value  of  the  thing  at  risk. 

History:    Enacted  Mardi  21,  1872. 
Am  to  doable  Insaranee,  see  post  If  2641,  2642. 


§  2621.  OONTBIBnnON.  When  an  over-insurance  is  effected  by  simultaneous 
policies,  the  insurers  contribute  to  the  premium  to  be  returned  in  proportion  to 
the  amount  insured  by  their  respective  policies. 

History:    Enacted  March  21,  1872. 
A*  to  eontrlbntlon  la  cases  of  do«ble  InsnraACOy  see  post  f  2642. 


§2622.  PROPORTIONATE  CONTRIBUTION.  When  an  over-insurance  is 
effected  by  successive  policies,  those  only  contribute  to  a  return  of  the  premium 
who  are  exonerated  by  prior  insurances  from  the  liability  assumed  by  them,  and 
in  proportion  as  the  sum  for  which  the  premium  was  paid  exceeds  the  amount  for 
which,  on  account  of  prior  insurance,  they  could  be  made  liable. 

History:    Enacted  March  21,  1872, 


AETICLE  IX. 


Losa 


9  2626.    Perils,  remote  and  proximate. 

§  2627.    Loss  incurred  in  rescue  from  perU. 


§  2628.    Excepted  perils. 

S  2629.    Negligence  and  fraud. 


§2626.  PERILS,  REMOTE  AND  PROXIMATE.  An  insurer  is  liable  for  a  losa 
of  which  a  peril  insured  against  was  the  proximate  cause;  although  a  peril  not 
contemplated  by  the  contract  may  have  been  a  remote  cause  of  the  loss;  but  he 
is  not  liable  for  a  loss  of  which  the  peril  insured  against  was  only  a  remote  cause. 

History:    Enacted  March  21,  1872. 

1.  Arbitration — ^Bequisites  of  policy. 

2.  Award — Effect  of. 

3.  Same — Rights  of  insured. 

4.  Cause  of  action. 

5.  Fixtures — Liability  for  loss  of. 
6-8.  Harvesting  machine — Liability  for  loss. 

9.  Insurer  not  liable,  when. 

10.  Mortgagee — ^Bights  of. 

11.  Total  loss — ^Meaning  of. 

As  to  what  are  ^perlla  at  aem,^  see  ante  monoerraphic  note  by  Robert  Desty,  8  L.  R.  A. 
1 2199.  523. 


Aa  to  nevllvence  of  laanred,  see  post  {  2629. 

Aa  to  right  to  proceeds,  <^elni/>  -frho  en- 
titled asy  see  monographic  note  44  Am.  St.  Rep 
404. 

An  to  losa   for  whlcli  laanrer  Is   llablei   see 
monoerraphic  note  86  Am.  St.  Rep.  852. 

As  to  losa  by  flre,  frhat  included  within,  see 
monographic  note   88  Am.   St.   Rep.   915. 

As   to   when   liability   for  Ipsa   la  fixed,   see 


i 
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1.  ARBITRATION— Reqnflafltes    of    policy.— 

Insurance  company  desiring:  to  secure  to  It- 
self the  rlcrht  to  the  liquidation  of  damages 
througrh  the  Intervention  of  arbitrators  or 
ftppralsers  must  definitely  provide  at  least  for 
the  number  of  arbitrators  and  the  mode  of 
their  selection. — Case  vs.  Manufacturers'  F.  & 
M.  Ins.  Co.,  82  Cal.  268.  270,  21  Pac.  Rep.  848, 
22  Id.  1088.  See  Mark  vs.  National  F.  Ins.  Co., 
24  Hun  (N.  T.)  565.  afBrmed  91  N.  Y.  668. 

2.  AlVARD — Bffect  of. — ^Award  in  pursu- 
ance of  submission  In  which  there  was  an  ex- 
press provision  to  effect  that  appraisement  or 
award  to  be  made  thereunder  should  not 
operate  or  be  taken  as  waiver  by  the  Insur- 
ance company  of  any  provision  or  condition 
of  their  policies  does  not  fix  the  liability  of 
Insurer  to  pay  under  policy,  but  only  de- 
termines amount  to  be  paid  In  event  that  there 
Is  any  liability  at  all.  and  no  action  can  be 
maintained  upon  award  of  this  character 
standing  alone. — Stockton  C.  H.  &  A.  Works 
vs.  Glens  Falls  Ins.  Co.,  98  Cal.  567,  669,  88 
Pac  Rep.  633.  See  Soars  vs.  Home  Ins.  Co., 
140  Mass.  343,  6  N.  B.  Rep.  149;  Whipple  vs. 
North  British  &  M.  Fire  Ins.  Co..  11  R.  I. 
139. 

3.  Rlshts  of  Insured. — ^After  award  has 
been  made  under  limited  submission  and  in- 
surer has  expressly  promised  to  pay  It  In- 
sured may  sue  either  upon  policy  allegriner  fact 
of  award  for  purpose  of  flxing  amount  of  re- 
covery or  he  may  sue  upon  new  and  subse- 
quent agreement  to  pay. — Stockton  C.  H.  &  A. 
Works  vs.  Glens  Falls  Ins.  Co.,  98  Cal.  657, 
669.  33  Pac  Rep.  683,  121  CaL  167,  178,  176, 
63   Pac.   Rep.    665. 

4.  CAUSES  OF  ACTION. — Complaint  alleff- 
Inv  nn  nncondltlonnl  contract  of  defendant, 
and  consideration  therefor,  to  Insure  building 
and  furniture  of  plaintiff  against  loss  by  Are 
for  certain  period  of  time,  and  loss  by  fire 
within  life  of  contract,  which  defendant  has 
failed  to  pay,  notwlthstandlngr  request  of 
plaintiff,  states  cause  of  action. — Clark  vs. 
Phcenix  Ins.  Co.,  36  Cal.  168,  176. 

5.  FIXTURES — Liability  for  loss  of. — ^In- 
surance company  is  liable  to  tenant  of  build- 
\ng  for  loss  by  fire  of  certain  fixtures  placed 
therein  and  so  attached  to  building:  that  as 
between  tenant  and  landlord  they  became  a 
part  of  realty,  if  company  Insured  them  for 
tenant  as  fixtures. — Clark  vs.  Svea  F.  Ins.  Co., 
102    Cal.    252,    253,    36    Pac.   Rep.    687. 

6.  HARVE3STING  BIACHINE3 — Liability  for 
loss. — Insurance  company  Is  not  liable  on  pol- 
icy Insuring  harvester  burned  while  In  shed 
and  being:  kept  there  for  safe  keeping:.  Insur- 
ance   belnff    on    harvester    "while    in    use." — 


Sllnkard  vs.  Manchester  F.  Assur.  Co.,  122  Cai. 
695,  697,  65  Pac.  Rep.  417.  See  Minneapolis 
T.  M.  Co.  vs.  Firemen's  Ins.  Co.,  67  Minn.  85, 
47  Am.  St.  Rep.  672,  68  N.  W.  Rep.  819;  Lang- 
worthy  vs.  Oswe8:o  ft  O.  Ins.  Co.,  85  N.  Y.  682. 


T.  Under  policy  Innnrlnv  harvestlnir 
chine  and  outfit  while  in  g:raln  fields  and  In 
transit  from  place  to  place,  insurer  Is  not 
liable  for  destruction  of  machine  and  outfit 
by  fire  while  It  was  on  premises  of  assured 
after  harvesting:  season  had  passed. — Ben  Ida 
A.  Works  vs.  Germania  Ins.  Co.,  97  Cal.  468, 
471,  32  Pac  Rep.  612. 

8.  Nor  under  such  policy  is  company  liable 
for  loss  of  machine  by  fire  near  blacksmith 
shop  where  It  had  been  taken  for  repairs  which 
would  take  two  weeks  to  make,  althoug:h  it 
was  the  intention  of  assured  to  operate  the 
machine  in  the  harvest  fields  after  repairs  had 
been  made. — ^Mawhinney  vs.  Southern  Ins.  Co., 
98  Cal.  184,  187,  82  Pac.  Rep.  946,  20  L.  R  A 
87. 

9.  INSURER  IS  NOT  LIABLB  BXCEFT 
UPON  PROOF  THAT  THB  LOSS  HAS  OC- 
CURRED IVITHIN  TBRMS  of  the  policy,  and 
when  making:  policy  he  is  at  liberty  to  select 
character  of  risk  he  will  assume. — Mawhinney 
vs.  Southern  Ins.  Co.,  98  CaL  184,  187,  32  Pac 
Rep.  945,  20  li.  R.  A.  87. 

10.  MOBTGAGEB  —  Rlffbts  of. — Mortg:ag:ee 
of  insured  premises  under  policy  providing  that 
loss.  If  any,  was  to  be  payable  to  mortg^ag:ee 
as  his  Interest  may  appear,  is  entitled  to 
recover  to  extent  of  his  interest  for  loss  occur- 
ring: by  fire  after  foreclosure  of  mortgrase,  but 
before  period  of  redemption  had  expired,  and 
before  execution  of  sheriff's  deed  to  mortgagee. 
— National  Bank  vs.  Union  Ins.  Co.,  88  CaL 
497,  607,  22  Am.  St.  Rep.  824,  26  Pac  Rep.  609. 

11.  TOTAL  LOSS  DOBS  NOT  MBAN  AN  AB- 
SOLUTE: BXTINCTIONi  question  is  not  whether 
all  parts  and  materials  composing  building 
are  absolutely  or  physically  destroyed,  but 
whether  after  fire  the  thing  insured  still  exists 
as  building;  although  after  fire  large  portion 
of  four  walls  may  be  left  standing  and  some 
of  Ironwork  still  attached  thereto,  if  build- 
ing has  lost  its  identity  and  specific  character 
as  building,  property  Is  totally  destroyed  within 
meaning  of  policy. — Williams  vs.  Hartford  Ina 
Co.,  64  CaL  442,  460,  36  Am.  Rep.  77.  See  Mo. 
Nave  vs.  Home  Mutual  Ins.  Co.,  37  Mo.  430, 
90  Am.  Dec  394.  Fed.  Marcardler  vs.  Chesa- 
peake Ins.  Co..  12  U.  &  (8  Cranch)  39,  bk. 
8  Lb  ed.  481;  Hugg  vs.  Augusta  Ins.  Co.,  48 
U.  S.  (7  How.)  595,  bk.  12  L.  ed.  834;  Great 
Western  Ins.  Co.  vs.  Fogarty,  86  U.  S.  (19 
WalL)  640,  644,  bk.  22  L.  ed.  216. 


§  2627.  LOSS  mOUSBED  IN  RESCUE  FROM  PERIL.  An  insurer  is  liable 
where  the  thing  insured  is  rescued  from  a  peril  insured  against,  that  would  other- 
wise have  caused  a  loss,  if  in  the  course  of  such  rescue  the  thing  is  exposed  to 
a  peril  not  insured  against,  which  permanently  deprives  the  insured  of  its  pos- 
session, in  whole  or  in  part;  or  where  a  loss  is  caused  by  efforts  to  rescue  the 
thing  insured  from  a  peril  insured  against. 

History:    Enacted  March  21,  1872. 


Tit.  Xlydu  I,  art.  IX.]  fiXCBPTESD   FBBIL8— NESGIilGENCB   AND   FRAUD.     (1917)        ffae28»a«3» 


§  2628.  EXCEPTED  PEBILS.  Where  a  peril  is  specially  excepted  in  a  contract 
of  insurance,  a  loss,  which  would  not  have  occurred  but  for  such  peril,  is  thereby 
excepted;  although  the  immediate  cause  of  the  loss  was  a  peril  which  was  not 
excepted.  History:    Enacted  March  21,  1872. 


l¥kere  more  than  three  fonrtha  of  bvlldlnir 
left  etandliiK  after  a  portion  thereof  had 
fallen,  it  was  not  fallen  building  within  mean- 
Ingr  of  fire  insurance  policy,  providinfir  that  If 


buildlngr  shall  fall  except  as  result  of  fire,  in- 
surance on  It  for  its  contents  should  immedi- 
ately cease.— -Br euner  vs.  Liverpool  &  I*  &  Q. 
Ins.  Co.,  61  CaL  101,  107.  21  Am.  Rep.  703. 


§  2629.  NEGLIGENCE  AND  FRAXTD.  An  insurer  is  not  liable  for  a  loss  caused 
by  the  wilful  act  of  the  insured ;  but  he  is  not  exonerated  by  the  negligence  of 
the  insured,  or  of  his  agents  or  others. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  256. 


1.  Applied,  cited,  construed,  referred  to,  ete. 
2-4.  Construction  of  section. 

5.  Award  obtained  bj  fraud  void. 

6.  Ordinary  negligence — Effect  of. 

7.  Performance  or  non-performance — ^Effect  of. 

8.  Permission  to  shut  down  premises. 

9.  Watchman  for  premises. 

1.  APPL.IBD,  CITfiD,  CONSTRtJBD,  RB- 
FERRBD  TO,  etc..  In:  Trojan  M.  Co.  vs.  Fire- 
man's Ins.  Co.t  67  Cal.  27,  28,  7  Pac  Rep.  4 
(construed);  Sierra  M.  &  &  M.  Co.  vs.  Hart- 
ford F.  Ins.  Co.,  76  Cal.  235,  237,  18  Pac.  Rep. 
267  (construed);  McKenzie  vs.  Scottish  U.  & 
N.  Ins.  Co.,  112  Cal.  648,  657  (construed),  668, 
£59  (referred  to),  44  Pac  Rep.  922;  Rankin  vs. 
Amazon  Ins.  Co.  (Cal.  Dec  18,  1890),  26  Pac 
Rep.  260,  261  (applied). 

X  CONSTRUCTIOlf  OF  SBGTION*— All  that 
our  Civil  Code  has  done  in  relation  to  negrll- 
grence  Is  to  declare  that  Insured's  nesligrence 
or  that  of  his  asent,  etc,  shall  not  exonerate 
insurer. — McKenzie  vs.  Scottish  U.  &  N.  Ins. 
Co.,  112  CaL  648,  667,  44  Pac  Rep.  922. 

t.  Section  was  not  Intended  to  absolve  In- 
sured from  performance  of  those  acts  which 
he  had  expressly  covenanted  to  perform. — Mc- 
Kenzie vs.  Scottish  U.  St  N.  Ins.  Co.,  112  CaL 
€48,  667,  44  Pac.  Rep.  922. 

4.  Under  section  no  form  of  nesrllg-ence  on 
the  part  of  insured  or  his  agents  or  others 
leading:  to  loss  avoids  policy  unless  it  amounts 
to  wilful  act  on  part  of  insured. — McKenzie 
vs.  Scottish  U.  &  N.  Ins.  Co.,  112  CaL  548,  557, 
44  Pac.  Rep.  922. 

5.  AllTARD   OBTAINBD   BT  FRAUD    VOID. 

—Where  award  of  loss  under  Insurance  policy 
Is  obtained  by  Insured  by  obtaining:  consent  of 
insurance  company  to  such  award  by  fraud 
and  concealment  award  Is  void.  —  Stockton 
Combined  H.  &  A.  Works  vs.  Glens  F&,lls  Ins. 
Co.,  98  CaL  567.  677,  88  Pac  Rep.  688. 


e.     ORDDT ARY  HBGLIGBNCB  BY  INSURBD 

did  not,  prior  to  adoption  of  our  code,  release 
insurer  from  liability,  but  it  has  always  been 
held  that  conditions  of  express  warranty  were 
binding:  upon  Insured  acoordln?  to  their  tenor 
and  legral  efTect. — McKenzie  vs.  Scottish  U.  & 
N.  Ins.  Co..  112  CaL  648,  667,  44  Pac  Rep.  922. 

7.  PE3RFORMANCB  OR  HON-PBRFORM- 
ANCBS  OF  ACT  DOBS  NOT  INVOLVB  FOR. 
FEITURB  OF  A  POLICY  of  Insurance  unless 
It  be  so  provided  by  terms  of  policy. — Sanford 
vs.  California  F.  Mut.  F.  Ins.  Assoc,   68  CaL 

647,  549. 

8.  PBRMISSIOH  TO  SHUT  DOWN  PRBM. 
ISBS. — ^Under  policy  of  flre  Insurance  contain- 
ing: provision  that  if  buildlng:s  or  works  shall 
at  any  time  remain  shut  down  for  more  than 
thirty  days  notice  shall  be  g:lven  the  company 
and  permission  to  remain  so  shut  down  be 
obtained  and  Indorsed  on  policy  or  policy  shall 
be  null  and  void,  omission  to  g:ive  such  notice 
and  obtain  such  permission  In  case  of  shut 
down  of  such  bulldlng:s  or  works  for  more  than 
thirty  days  absolves  company  from  liability. — 
McKenzie  vs.  Scottish  U.  St  N.  Ins.  Co.,  112  Cal. 

648,  660,  44  Pac.  Rep.  922. 

0.  1¥ATCHMAN  FOR  PRBMISBS.  ~  Under 
clause  in  flre  Insurance  policy  that  Insured 
shall  keep  watchman  In  and  upon  premises 
nlg:ht  and  day  during:  time  which  the  mill  on 
premises  Is  Idle,  Insured  is  bound  to  em- 
ploy proper  watchman  to  watch  premises  dur- 
ing: time  specifled,  and  failure  to  do  so  will 
bar  his  recovery  on  policy,  but  when  such 
watchman  Is  employed  Insured  is  not  respons- 
ible for  nesll^ence  of  watchman. — Rankin  vs. 
Amazon  Ins.  Co.,  89  CaL  208.  28  Am.  St  Rep. 
460,  26  Pac  Rep.  872;  McKenzie  vs.  Scottish 
U.  &  N.  Ins.  Co.,  112  CaL  648,  667,  44  Pac  Rep. 
922.  See  Trojan  M.  Co.  vs.  Fireman's  Ins.  Co., 
67  CSaL  27,  7  Pac  RiBp.  4;  Wenzel  vs.  Commer- 
cial Ins.  Co.,  67  CaL  488,  440,  7  Pac  Rep.  817. 


i 
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ARTICLE  X 

NOTICB    OF    LOSa 


§  2633.    Notice  of  loss. 

§  2634.     Preliminary  proofs. 

8  2635.    Waivers  of  defects  In  notice,  etc 


S  2636.    Waiver  of  delay. 

S  2637.    Certificate,  when  dispensed  with. 


§  2633.  NOTIOE  OF  LOSS.  In  case  of  loss  upon  an  insurance  against  fire,  an 
insurer  is  exonerated,  if  notice  thereof  be  not  fl^i\eu  to  him  by  some  person  insured^ 
or  entitled  to  the  benefit  of  the  insurance,  without  unnecessary  delay. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  pp.  256-7. 


1.  Agents — Company's  liability  for  acts  of. 

2.  Appraisement — When  not  necessary. 
8, 4.  Arbitration — Prerequisite,  when. 

5.  Same — Void  stipulation  for, 

6.  Notice,  when  sufficient. 
7-9.  Proof  of  loss — Prerequisite. 

10.  Same — Payment. 

11.  Same — Denial  of  liability,  effect  on. 

12.  Waiver  of  proofs  of  loss — What  is. 

Aa  to  aarreementa  to  ««bmit  dl«p«tco  to 
bltrotloB,  see  monosraphio  note  S  Am.  St.  Rep. 
665. 

A*  to  ^rhen  Insanmce  adjiiotaiento  buit  bo 
opened,  see  monographic  note  85  Am.  Rep.  776. 

As  to  ifvalver  of  proofs  of  loos,  see  mono- 
firraphic  notes  by  Robert  Desty,  1  L«.  R.  A.  216; 
7  L.  R.  A.  81;    8  U  R.  A.  77. 

1.     AGBNTS— Company's  liability  for  nets  of. 

— Powers  of  insurance  agent  are  prima  facie 
coextensive  with  business  Intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitaLtions 
not  communicated  to  person  with  whom  he 
deals,  and  insurance  company  establishlngr  lo- 
cal agency  must  be  held  responsible  to  parties 
with  whom  it  transacts  business  for  acts 
and  declarations  of  agent  within  scope  of  his 
employment  as  if  they  proceeded  from  principal. 
— West  Coast  L.  Co.  vs.  State  L  Sc  Ins.  Co., 
98  Cal.  602,  508,  83  Pac  Rep.  268.  See  Silver- 
berg  vs.  Phenix  Ins.  Co.,  67  Cal.  86,  41,  7  Pac. 
Rep.  88;  Union  MuL  U  Ins.  Co.  vs.  Wilkinson, 
80  U.  S.  (IS  Wall.)  222,  bk.  20  U  ed.  617. 

9.  APPRAISESMBNT — l¥ken  not  neeesaary. 
—-Clause  In  fire  insurance  policy  providing  that 
damage  to  property  not  totally  destroyed,  un- 
less amount  of  such  damage  Is  agreed  upon 
between  assured  and  company,  shall  be  ap- 
praised by  disinterested  and  competent  persons 
mutually  agreed  upon  by  parties,  has  no  ap- 
plication to  case  where  principal  question  was 
whether  loss  was  total. — ^Williams  vs.  Hartford 
Ins.  Co.,  64  Cal.  442.  447,  86  Am.  Rep.  77. 

8.  ARBITRATION  —  Pr«M«vlsltes»  wken.-^ 
Stipulation  in  policy  of  flro  Insurance  provid* 
ing  that  in  case  of  difference  of  opinion  as  to 
amount  of  loss  or  damage  such  difference  shall 
be  submitted  to  judgment  of  disinterested  and 
competent  men  mutually  chosen  (who  In  case 
of  disagreement  shall  elect  a  third)  whose 
award  shall  be  conclusive,  is  condition  prece- 
dent, and  until  such  adjustment  or  fair  effort 
on  part  of  Insured  to  obtain  It,  it  cannot  re- 
cover on  policy. — Old  Saucelito  L.  ft  D.  D.  Co. 
vs.  Commercial  Union  Assur.  Co.,  66  Cal.  268, 


268,  6  Pac.  Rep.  282.  See  Holmes  vs.  Ricbet, 
66  Cal.  807;  Elliott  vs.  Royal  Exchange  Ins. 
Co.,  I*  R.  2  Ex.  Ch.  (Eng.)  241;  Scott  vs. 
Avery,  6  H.  L,  C.  (Eng.)  811;  Norton  vs. 
Sayer,  4  H.  &  N.  (Eng.)  643. 

4.  Where  fire  Insurance  policy  provided 
that  If  amount  of  loss  could  not  other- 
wise be  adjusted  to  satisfaction  of  parties  it 
should  be  adjusted  by  mode  of  arbitration 
therein  prescribed.  Insured  cannot  recover  for 
loss  under  such  policy  until  such  adjustment 
or  fair  effort  on  part  of  insured  to  obtain  it  is 
made. — ^Adams  vs.  South  British  ft  N.  F.  &  M. 
Ins.  Co.,  70  CaL  198,  201,  11  Pac  Rep.  627. 

5.  Void  stlpnlatlon  for. — Stipulation  in  fire 
Insurance  policy  for  arbitration  not  provid- 
ing for  number  of  arbitrators  nor  mode  of 
their  selection  is  too  indefinite  to  be  enforced, 
and  therefore  is  not  condition  precedent  to 
right  of  action  on  policy. — Orelss  vs.  State  L 
ft  Ins.  Co.,  98  Cal.  241,  248,  88  Pac  Rep.  195. 

C  NOTICE — ^Wtaen  anffldent. — Where  policy 
of  insurance  against  loss  by  fire  Is  executed 
by  two  companies,  each  assuming  therein  sev- 
eral liability,  same  general  agent  executlnsT 
policy  for  both  companies,  policy  countersigned 
by  local  agent  of  both  companies,  and  notice 
of  loss  addressed  to  one  of  companies  and 
delivered  to  such  local  agent  of  both  com- 
panies, is  sufficient  notice  to  both  companies.— 
Bernero  vs.  South  British  ft  N.  Ins.  Co.,  65  CaL 
886,  4  Pac  Rep.  882. 

7.  PROOF  OF  liOSS — Prere«nlaltes.  —  Suit 
commenced  on  fire  policy  to  recover  for  loss 
Is  prematurely  brought  if  no  proof  of  loss  has 
been  made  unless  such  proof  is  waived. — Oillon 
▼s.  Northern  Assur.  Co.,  127  CaL  480,  482,  59 
Pao.  Rep.  901. 

8.  Performance  of  condition  in  fire  insur- 
ance policy  that  proof  of  loss  must  be  made 
within  sixty  days  after  loss  occurred  is  con- 
dition precedent  to  recovery  upon  policy,  and 
such  proofs  must  be  made  within  time  8peclfle<l 
in  policy. — White  vs.  Home  Mut.  Ins.  Co.,  12S 
CaL  181,  185,  60  Pac.  Rep.  666.  See  Owen  va 
Farmers'  J.  8.  Ins.  Co.,  67  Barb.  (N.  T.)  518, 
Q21. 

9.  Demand,  notice,  and  proof  of  loss  should 
be  made  within  period  of  limitations  or  de- 
mand is  stale  and  suit  cannot  be  maintained 
thereon. — Harrigan  vs.  Homo  Li.  Ins.  Co.,  12' 
CaL  681,  648.  61  Pac  Rep.  180,  61  Id.  99.  See 
Bills  vs.  Silver  K.  Min.  Co.,  106  Cal.  9,  39  Pac 
Rep.   48;    Thomas  ys.  Paciflo  B.   Co.,  115  CaL 


Tit.  XI.  ch.  I,  art.  X.] 


PRBLIMINART  PROOFS— ARBITRATION* 


(1919)        1 2684 


1S6,  46  Pac.  Rep.  899;  Williams  vs.  Bergrin,  116 
Cal.  56,  47  Pac.  Rep.  877;  Meherln  vs.  San 
Francisco  P.  Exch.,  117  Cal.  216,  48  Pac.  Rep. 
1074;  Palmer  vs.  Palmer,  S6  Mich.  487,  24  Am. 
Rep.  605. 

10.  Payment. — ^Under  terms  of  a  policy  of 
insurance  providing  that  loss  shall  be  esti- 
mated when  it  accrues,  and  be  paid  sixty  days 
after  due  notice  and  proof  of  loss,  the  company 
is  not  bound  to  pay  until  sixty  days  after  such 
notice  and  proof. — Doyle  vs.  PhoBnlz  Ins.  Co., 
44  Cal.  264,  268. 

11.  Denial  of  llablllty»  •ll^et  on. — ^Denial  of 
liability  by  life  Insurance  company  on  policy 
does  not  dispense  with  proof  of  death  If  com- 
pany does  not  admit  death,  but  contends  upon 
some  other  grround  that  It  was  exonerated  from 
liability. — Rogers  vs.  Manhattan  L.  Ins.  Co., 
138  Cal.  285,  296,  71  Pao.  Rep.  848. 

la.     mrAIVBR  OF  PROOF  OF  LOSS— Wbnt  Is. 


— Denial  by  company  of  all  liability  under 
policy  upon  other  grounds  Is  waiver  of  con- 
dition requiring  proofs  of  loss. — Farnum  vs. 
PhoBUix  Ins.  Co.,  83  Cal.  246,  263,  17  Am.  SL 
Rep.  238,  28  Pac.  Rep.  869.  See  Carroll  vs. 
Girard  F.  Ins.  Co.,  72  Cal.  297,  13  Pac.  Rep.  863. 
Conn.  Norwich  &  N.  Y.  T.  Co.  vs.  Western 
Massachusetts  Ins.  Co.,  84  Conn.  661.  111.  Con< 
tlnental  Ins.  Co.  vs.  Buckman,  127  111.  364,  11 
Am.  St  Rep.  121,  20  N.  E.  Rep.  77.  Ky.  Phoenix 
Ins.  Co.  vs.  Spiers,  87  Ky.  286,  8  S.  W.  Rep.  463. 
Mlcta.  O'Brien  vs.  Ohio  Ins.  Co.,  62  Mich.  131, 
17  N.  W.  Rep.  726.  Pn«  Lebanon  vs.  Erb,  112 
Pa.  St.  149,  4  Atl.  Rep.  8.  Vt.  Donahue  vs. 
Windsor  Co.  M.  F.  Ins.  Co.,  66  Vt.  374,  382. 
"Wim,  McBride  vs.  Republic  F.  Ins.  Co.,  30  Wis. 
(662;  Zlelke  vs.  London  Assur.  Corp..  64  Wis. 
]442,  25  N.  W.  Rep.  436.  Fed.  Ball  &  S.  Waggon 
(Co.  vs.  Aurora  F.  &  M.  Ins.  Co.,  20  Fed.  Rep. 
282. 


§  2634.  PBEUMINABY  PROOFS.  When  preliminary  proof  of  loss  is  required 
by  a  policy,  the  insured  is  not  bound  to  give  sueh  proof  as  would  be  necessary 
in  a  court  of  justice ;  but  it  is  sufficient  for  him  to  give  the  best  evidence  which  he 
has  in  his  pow^r  at  the  time. 

History:   Enacted  March  21,  1872. 

1.  Arbitratioxi — ^Effect  of  on  time  of  payment. 

2.  Same — ^When  waived. 

3.  Assured  not  bound  by  false  statement,  when. 

4.  Evidence  of  nature  of  death,  when  proof  is. 

5.  Finding  of  jury  as  to  value,  effect. 
6,7.  Instructions  to  prepare  proofs — Waiver. 

8.  Necessity  of  proof,  or  of  waiver. 

9.  Proof  pronounced  satisfactory,  effect. 

10.  Statement  as  to  value,  effect  of  in  proof. 

11.  Variance   between   proof   and    application, 

effect. 


A*  to  waiver  by  requiring  further  proofs  of 
loa«9  see  monos^raphlo  note  9  Am.  St.  Rep.  236. 

Am  to  proof  of  losai  eondltloiui  to  Impede  or 
hlnderi  when  offer  of  proofs  would  be  In  vain, 
see  monoerraphic  note  by  Robert  Desty,  7 
L.  R.  A.  81. 

As  to  eomclvslTeness  of  proofs  of  loss  as 
aaralnst  Insured  or  his  beneficiaries,  see  mono- 
graphic  note  by  Ernest  Watts,  44  Li.  R.  A.  846. 

1.  ARBITRATIOX  —  Bflect  of  on  time  of 
payments — ^Where  fire  insurance  poUoy  pro- 
vides that  loss  by  fire  shall  be  payable  sixty 
days  after  proofs  of  loss  have  been  made  and 
received  at  ofiice  of  company.  If  arbitration  is 
required  by  policy  to  ascertain  and  determine 
amount  of  loss,  such  arbitration  does  not  affect 
clause  as  to  when  the  loss  is  payable  except 
that  It  may  prolong  It. — Cowan  vs.  Phenlx  Ins, 
Co.,  78  CaL  181,  191,  20  Pac.  Rep.  408. 

2.  Wben  waived. — Where  insurance  company 
acquiesced  In  amount  of  loss  claimed  it  thereby 
waives  its  right  to  have  it  determined  by 
arbitration. — Farnum  vs.  Phoenix  Ins.  Co.,  88 
Cal.  246,  262.  17  Am.  St  Rep.  233,  23  Pac.  Rep. 
869.  See  Blleb.  Nurney  vs.  Fireman's  F.  Ins.. 
Co.,  68  Mich.  638,  6  Am.  St.  Rep.  838,  80  N.  W. 
Rep.  860.  Heb.  Western  H.  &  C.  Ins.  Co.  vs. 
Putnam,  20  Neb.  831,  80  N.  W.  Rep.  246.  N.  Y. 
Lasher  vs.  Northwestern  NaL  Ins.  Co.,  18  Hun 
98,  66  How.  Pr.  818.  Pn.  Mentz  vs.  American 
F.   Ins.   Co.,   79    Pa.   St    478,   21  Am.   Rep.    80. 


TVim,  Phoenix  Ins.  Co.  vs.  Badger,  68  Wis.  288, 
284,  10  N.  W.  Rep.  604. 

S.  ASSURBD  IN  A  FIRB  INSURANCE  POL.- 
ICT  18  NOT  BOUND  BY  FAL.SI3  STATEMENT 

in  his  proof  of  loss  if  it  was  obtained  from  him 
by  false  representations  of  agent  of  insurer. — 
Cook  vs.  Lyon  F.  Ins.  Co.,  67  Cal.  868.  378, 
7  Pac.  Rep.  784. 

4.  EVIDENCE  OF  NATURE  OF  DEATH^ 
"When  proof  Is. — If  proof  of  death  under  policy 
of  life  insurance  shows  that  such  death  was 
caused  by  suicide  and  is  put  in  evidence  on 
trial  to  recover  on  policy  by  plaintiff  merely 
for  purpose  of  showing  compliance  with  re- 
quirement of  policy  it  will  also  be  evidence  of 
nature  of  death. — ^Walther  vs.  Mutual  L.  Ins. 
Co.,  65  Cal.  417,  419,  4  Pac.  Rep.  413. 

5.  FINDING  OF  JURY  AS  TO  VALUE» 
EFFECT. — Where  assured  stated  in  his  proof 
of  loss  that  value  of  property  destroyed  by 
fire  amounted  to  $1,800,  and  finding  of  jury  was 
that  Its  value  was  only  $600,  such  finding  was 
not  conclusively  finding  of  fraud  on  part  of 
assured.  —  Obersteller  vs.  Commercial  Assur. 
Co.,  96  Cal.  646,  649,  81  Pao.  Rep.  687. 

C  INSTRUCTIONS  TO  PREPARE  PROOFS 
—Waiver  of. — Insurance  company  does  not 
waive  any  of  Its  defenses  based  upon  over- 
valuation of  property  insured  in  application 
for  Insurance  by  its  agent  telling  insured  to 
go  ahead  and  prepare  his  proof  of  loss. — 
Wheaton  vs.  North  British  &  M.  Ins.  Co.,  76 
Cal.  416,  482,  9  Am.  St  Rep.  216,  18  Pac.  Rep. 
768. 

7.  Where,  after  fire,  insurer  was  notified  of 
fact,  and  directed  proof  to  be  made  out,  which 
was  done,  and  upon  requiring  insured  to 
present  witnesses  and  vouchers,  such  were  ex- 
amined at  length  by  insurer  and  found  satis- 
factory, and  insurer  instructed  Insured  to 
make  out  formal  proofs  of  loss,  and  agreed  to 
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PB.J  money  at  expSratlon  of  sixty  days  allowed 
by  policy  for  payment  of  loss,  any  claims  of 
insurer  that  policy  was  forfeited  by  chanere  of 
title  or  possession  were  waived  by  its  conduct. 
— Silverberg  vs.  Phenix  Ins.  Co.,  67  Cal.  36,  38, 
7  Fac.  Rep.  38.  See  Pennsylvania  F.  Ins.  Co. 
vs.  Kittle.  39  Mich.  61,  54. 

8.     NCCESSITY  OF  PROOF,  OR  OF  WAIYER. 

— Where  preliminary  proof  is  required  by 
policy  of  fire  insurance,  plaintiff  cannot  recover 
unless  proof  has  been  made  or  waived. — Mc- 
Cormack  vs.  North  British  Ins.  Co.,  78  Cal.  468, 
469,  21  Pac.  Rep.  14.  See  Doyle  vs.  Phconiz 
Ins.   Co..    44   Cal.    264. 

0.  PROOF  PRONOUNCED  SATISFACTORY, 
EFFECT. — Where  proofs  of  loss  are  pronounced 
satisfactory  by  insurance  company  which  prom- 
ises to  pay  or  which  firives  bill  of  exchange, 
each  is  waiver  of  all  causes  of  forfeiture 
known  or  which  ought  to  have  been  known 
to  company  at  time. — West  Coast  L.  Co.  va 
State  Inv.  &  Ina  Co.,  98  CaL  602,  610.  38  Pac. 
Rep.  268.  See  Sllverberer  va  Phenix  Ins.  Co., 
67  Cal.  86,  7  Pac.  Rep.  88;  Wheaton  va  North 
British  &  M.  Ina  Co.»  76  Cal.   416,  429,  9  Am. 


St.  Rep.  216,  18  Pac  Rep.  758;  Murray  vs. 
Home  B.  L.  Assoc.,  90  Cal.  402,  406,  26  Am. 
St.  Rep.  133,  27  Pac.  Rep.  809;  Smith  vs.  Insur- 
ance Co.,  62  N.  Y.  85;  Stache  vs.  St.  Paul  F. 
and  M.  Ins.  Co.,  49  Wis.  89,  85  Am.  Rep.  772, 
6  N.  W.  Rep.  36. 

10.  STATEMENT  AS  TO  YAL.UB»  EFFECT 
OF  IN  PROOF. — Where  insured  in  his  proof  of 
loss  stated  that  value  of  goods  which  were 
totally  destroyed  by  fire  was  $2,000,  and  com- 
pany relying  upon  such  statement  did  not 
demand  arbitration,  insured  cannot  recover 
more  than  |2,000  for  loss,  although  value  of 
property  was  |6,000. — Case  vs.  Manufacturers' 
P.  &  M.  Ins.  Co.,  82  Cal.  268,  269,  21  Pac  Rep. 
843,  22  Id.  1083. 

11.  YARIANCB  BETWEEN  PROOF  ABTO 
APPIilCATION,  EFFECT.— Proof  of  death  fur- 
nished by  beneficiary  containing  statement  of 
age  of  Insured  different  from  statement  of 
deceased  in  his  application  for  policy  does  not 
necessarily  overcome  presumption  in  favor  of 
truth  of  statement  upon  which  policy  was 
issued. — Yore  vs.  Booth,  110  Cal.  238,  242,  62 
Am.  St.  Rep.  81»  42  Pac  Rep.  808. 


§  2635.  WAIVERS  OF  DEFECTS  IN  NOTICE,  ETC.  AU  defects  in  a  notice 
of  loss,  or  in  preliminary  proof  thereof,  which  the  insured  might  remedy,  and  which 
the  insurer  omits  to  specify  to  him,  without  unnecessary  delay,  as  grounds  of  objec- 
tion, are  waived.  History:  Enacted  March  21, 1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Adjustment  of  loss  and  promise  to  pay- 

Waiver. 

3.  Agent — Power  of. 

4.  Same — Waiver  of  proofs  by. 

5.  Arbitration — Not  waiver  of  proofs. 

6.  Same — When  waiver  of  proofs. 

7.  Same — ^Waiver  not  prevented,  when. 

8.  Same — ^Waives  what. 

9.  Conduct  of  insurer,  when  waiver. 

10.  Defects  in  proof — ^Duty  of  insurers. 

11.  Denial  of  liability — Effect  as  waiver.' 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRESD  TO,  etc.,  in:  Qrelss  vs.  State  Inv. 
&  Ins.  Co.,  98  CaL  241,  243.  88  Fac.  Rep.  195 
(applied). 

2.  ADJUSTING  LOSS  AND  PROMISING  TO 
PAY  IT — IVal^er  of  all  breachea  on  part  of  the 
assured  and  of  all  defenses  which  might  have 
been  made  except  for  such  waiver. — Stockton 
Combined  H.  &  A  Works  vs.  Glens  Falls  Ins. 
Co.,  98  Cal.  557,  569,  88  Paa  Rep.  683.  See 
Mont.  Saville  vs.  ^tna  Ins.  Co.,  8  Mont.  419, 
20  Pac.  Rep.  646,  8  L.  R.  A.  642.  N.  Y.  Smith 
vs.  Glens  Falls  Ins.  Co.,  62  N.  T.  86.  Pa. 
Waerner  vs.  Dwelling  House  Ins.  Co.,  148  Pa. 
St.  338,  22  Atl.  Rep.  886.  !¥!«.  Stache  vs.  St. 
Paul  Ins.  Co.  49  Wis.  89,  86  Am.  Rep.  772,  6 
N.  W.  Rep.  86. 

8.  AGENT  —  Power  of. — ^Whether  insuranca 
agent  has  general  or  only  particular  power  is 
not  determined  by  simply  calling  him  local 
agent. — Farnum  vs.  Phcsnix  Ins.  Co.,  83  Cal. 
246,  256,  17  Am.  St.  Rep.  288,  23  Pac  Rep.  869. 
See  Murphy  vs.  Southern  Lb  Ins.  Co.,  8  Raxt. 
(Tenn.)  440,  448,  27  Am.  Rep.  761. 

4.    Waiver  of  proofs  by. — Insurance  company 


in  settling  or  resisting  loss  cannot  deny  au- 
thority of  its  agents  to  waive  provisions  of 
policy  as  to  notice  and  preliminary  proof  V7hen 
it  adopts  their  acts  and  claims  benefit  of  award 
as  defense  to  action  on  policy.  —  Carroll  vs. 
Girard  F.  Ins.  Co.,  72  CaL  297,  299,  13  Pac 
Rep.  868. 

6.  ARBITRATION — Not  walTor  of  proofs. — 

Provisions  in  policy  of  flre  insurance  providing 
for  mode  of  arbitration  in  case  of  disagree- 
ment as  to  amount  of  loss,  do  not  waive  proofs 
of  loss  in  case  such  arbitration  is  determined 
upon. — Cowan  vs.  Phenix  Ins.  Co.,  78  CaL  181, 
191,  20  Pac.  Rep.  408. 

••  Whea  waiver  of  proofs. — Proof  of  loss 
under  flre  insurance  policy  is  waived  when, 
where  claim  was  brought  to  attention  of  com- 
pany, it  made  no  objection  on  account  of  notice 
and  preliminary  proof,  but  joined  in  proceed- 
ings for  determining  amount  of  loss  by  arbi- 
tration, and  where  first  objection  from  company 
on  ground  of  want  of  notice  is  in  answer  filed 
by  company  in  action  on  policy  after  period 
for  giving  notice  and  making  proof  had  ex- 
pired.— Carroll  vs.  Girard  F.  Ins.  Co.,  72  CaL 
297,  299,  18  Pao.  Rep.  868. 

7.  Waiver  not  prevented,  when. — Waiver  of 
notice  and  preliminary  proof  of  loss  is  not 
prevented  by  provision  in  policy  that  submis- 
sion to  arbitration  Is  without  reference  to  any 
question  or  matters  of  difference  within  terms 
and  conditions  of  insurance,  and  Is  not  to  be 
taken  as  any  waiver  upon  part  of  said  com- 
pany of  said  conditions  in  their  policies,  in 
case  they  elect  to  avail  themselves  of  them.— 
Carroll  vs.  Girard  F.  Ins.  Co.,  72  CaL  S97,  800, 
IS  Pao.  Rep.  868. 

8.  mralToe  what. — Provision  in  flre  Insurance 
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poHoy  that  no  conditions  or  stipulations  con- 
tained therein  shall  be  altered  or  waived 
except  by  writing  Indorsed  thereon  or  annexed 
thereto,  by  president  or  secretary,  with  their 
signatures  a£Bxed  thereto,  can  be  waived  by 
submission  to  arbitration  and  proceedings  nuh' 
sequent  thereto. — Carroll  vs.  Girard  F.  Ins.  Co.. 
72  Cal.  297,  300,  18  Pac.  Rep.  868. 

a.  CONDUCT  OF  THB  IlfSVRBRSy  WHEN 
'WAIVBR. —  Incompleteness  and  even  non- 
production  of  preliminary  proof  as  to  loss  by 
fire  may  be  waived  by  insurers,  and  will  be 
excused  on  ground  of  waiver  by  insurer.  If 
their  conduct  Is  such  as  to  render  production 
or  correction  useless  or  unavailing  or  as  to 
Induce  in  mind  of  Insured  belief  that  no 
proofs  will  be  required  or  that  those  already 
furnished,  though  In  fact  defective,  are  satis- 
factory  and  therefore  sufficient. — ^Williams  vs. 


Hartford  Ins.  Co.,  S4  Cal.  441,  448,  86  Am. 
Rep.  77. 

10.     DBFECTS  IN  PROOF — D«ty  of  Insiuers* 

—Insurers  when  intending  to  Insist  upon  de- 
fects in  preliminary  proof  of  loss  should  indi- 
cate their  Intention  In  such  way  that  insured 
may  not  be  deceived  into  false  security,  and  at 
such  time  that  he  shall  have  opportunity  to 
supply  defects;  and  if  they  wish  further  infor- 
mation they  should  point  out  in  what  respect, 
or  they  will  be  presumed  to  be  content  with 
what  has  been  furnished. — Williams  vs.  Hart- 
ford Ins.  Co.,  64  Cal.  442,  448,  86  Am.  Rep.  77. 

!!•  DIBHIAL.  OF  LIARILITT  —  Bflect  as 
waiver, — Preliminary  proof  of  death  is  waived 
where  Insurance  company  or  benefit  associa- 
tion denies  liability  therefor. — ^MiUard  vs.  Su- 
perior Council  of  A.  Lk  of  H.,  81  Gal.  840,  849, 
22  Pac.  Rep.  864. 


§2636.  WAIVEB  OF  DELAY.  Delay  in  the  presentation  to  an  insurer  of 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act  of  his,  or  if  he  omits  to 
make  objection  promptly  .and  specifically  upon  that  ground. 

History:   Enacted  March  21,  1872. 

!•  Acceptance  of  premium — Waiver  by. 
2.  Authority  of  agent  to  waive  delay. 
8.  Waiver  under  statute. 


A«  to  forfeltwre  by  failure  te  fomlah  proofs 
of  lom  within  etlpnlated  tlmcy  see  monosrraphlo 
note  by  B.  A.  Rich,  18  L.  R.  A.  86. 

1.  acceptance:    of    PRBMIVM  —  waiver 

by. — Insurance  company  by  accepting  payment 
of  premium  with  full  knowledge  that  prem- 
ises had  been  Injured  or  destroyed  by  fire  is 
estopped  from  claiming  that  notice  of  lire  was 
not  given  forthwith  to  insurer  by  insured,  as 
required  by  terms  of  policy. — Bmery  vs.  Svea 
F.  Ins.  Co.,  88  Cal.  800,  302,  28  Pac.  Rep.  88. 

2.  AGENT  OF  FIRE  INSURANCE  COM- 
PANY MAY  1¥AIVE  A  DBL.AY  in  presenting 
preliminary  proofs  of  loss. — Wheaton  vs.  North 


BriUsh  &  M.  Ins.  Co.,  78  CaL  418,  8  Am.  St. 
Rep.  218,  18  Paa  Rep.  768. 

8.  WAITER  UNDER  8TATUTBr->Under  Mas- 
sachusetts statute  providing  that  no  policy  of 
Insurance  shall  be  forfeited  by  non-payment 
of  premium,  but  that  net  value  of  policy,  when 
premium  becomes  due  and  is  not  paid,  shall 
be  determined  according  to  "combined  experi- 
ence" or  "actuaries' "  rate  of  mortality,  and 
that  notice  of  claim  and  proof  of  death  shall  be 
submitted  to  company  within  ninety  days  after 
decease  of  assured,  and  provisions  for  ninety 
days'  notice  is  waived  by  clause  in  the  policy 
limiting  presentation  of  proofs  of  death  to  two 
years  after  death  of  assured. — ^Ellls  vs.  Mas- 
sachusetts Mut.  L.  Ins.  Co.,  lis  Cal.  612,  616, 
64  Am.  St.  Rep.  878,  46  Pao.  Rep.  988. 


§  2637.  OEBTIFIOATE,  WHEN  DISPENSED  WITH.  It  a  policy  requires,  by 
way  of  preliminary  proof  of  loss,  the  certificate  or  testimony  of  a  person  other 
than  the  insured,  it  is  sufficient  for  the  insured  to  use  reasonable  diligence  to 
procure  it,  and  in  case  of  the  refusal  of  such  person  to  give  it,  then  to  furnish 
reasonable  evidence  to  the  insurer  that  such  refusal  was  not  induced  by  any  just 
grounds  of  disbelief  in  the  facts  necessary  to  be  certified. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnied,  lef erred  to,  etc. 

2.  Nearest  magistrate  or  notary — ^Refusal  to  giT8 

certificate. 


1.  APPiilBDy  OITBD9  CONSTHUlfiDy 
FBRRICD  TO»  etc.,  in:  Noone  ▼«.  Transatlantio 
F.  Ins.  Co.,  88  CaL  161,  168,  167,  26  Paa  Rep. 
108  (applied). 

Aa  to  falae  proofs  iov  pollelcey  aeo  Pen.  Code 
I  648. 

X  NBARBST  MAGISTRATB  OR  If OTART^ 
RefoMil  to  slTO  eortlfloate<— Under  poUoy  pro- 
viding  that   In   oaao   of   loss   aasurad   ahould 

a  a— 111. 


forthwith  fflve  notice  of  such  loss,  and  should 
also  produce  certificate  under  hand  and  seal 
of  masrlstrate  or  notary  public  nearest  to  place 
not  concerned  in  loss  as  creditor  or  otherwise 
nor  related  to  assured,  aa  to  his  examination  of 
the  premises  and  belief  as  to  loss  sustained,  if 
nearest  notary  refused  to  sigrn  certificate  on 
ground  that  he  has  been  employed  by  company, 
assured  was  relieved  of  necessity  of  srettlns 
■uoh  cortlflcate,  and  it  was  not  necessary  for 
her  to  Inform  Insurer  of  faot.  —  Noone  vs. 
Transatlantio  F.  Ina.  Co.,  88  CaL  168,  168,  26 
Paa  Rep.  108. 


IISMiyaMa     (ia»> 
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IDlT.III,Ft.IV. 


§  2641.    Donble  iiiBiiraiiea. 


ARTICLE  XL 

POUBLB  INSURANCB. 

S  2642.    Contribution  in  ease  of  donble  insnrance. 


§  2641.  DOUBLE  INSTTSANOE.  A  double  insurance  exists  where  the  same  per- 
son is  insured  by  several  insurers  separately  in  respect  to  the  same  subject  and 
interest.  History:    Enacted  March  21,  1872. 

1.  Policy  against  other  inauranee— -Effect  on  of 

agent's  knowledge. 

2.  Same — Not  waived  by  appraisement. 
8.  Same — Breach  of,  what  is. 


Am  to  ffhat  oonatltiitc*  other  InsnnuieOy  see 
monogrraphic   note   43  Am.   Rep.   221. 

As  to  DralTer  of  eomditioiui  osalnst  OTor- 
iBsiiranGC,  see  monogrraphio  note  27  Am.  Rep. 
697. 

An  to  coBdltloB*  goqwirtng  notice  of  othev 
Insurance  to  be  indorsed  on  fire  policy,  see 
monographic   note   64  Am.   Dec.   221. 

As  to  walTcr  of  eondltlona  asalnat  other 
Inaaranccy  see  monographic  note  28  Am.  Rep. 
602. 

As  to  anbseqnent  Insurance  acalnat  flre^ 
when  avolda  policyt  see  monosrraphio  note  20 
Am.   Rep.   319. 

As  to  ffhat  constitutes  donble  insurance  for 
purpose  of  apportionment  of  loss,  see  mono* 
graphic  note  by  B.  A.  Rich,   16   L.  R.  A.   127. 

1.  POLICY  AGAINST  OTHBR  INSURAlfClO 
•^Effect  on  of  agent's  knowledare. — Notwith- 
standing: clause  in  fire  Insurance  policy,  avoid- 
ing: policy  If  other  Insurance  has  been  made 
or  thereafter  shall  be  made  upon  property 
insured  not  consented  to  by  company  in  writ* 
tngr  thereon,  where  there  Is  former  Insurance 
which  Is  not  noted  on  policy  In  question,  if 
agent  for  Insurance  company  knew  of  such 
former  Insurance  and  policy  be  issued,  such 
knowledgre  of  agent  is  knowledge  of  company, 
nnd  policy  Is  valid. — Fishbeck  vs.  Phenlz  Ins. 
Co.,   64   Cal.    422,   42C. 

2.  Not  waived  by  appraisals — Agreement  for 


appraisement  contalningr  provision  that  sub- 
mission was  without  reference  to  any  other 
matter  of  difference  within  conditions  of  in- 
surance and  should  be  of  binding  effect  only 
80  far  as  regarded  damage  to  property,  it  be- 
ing one  of  clauses  of  policy  that  company 
should  not  be  held  to  have  waived  any  con- 
dition therein  by  proceeding  on  its  part  to 
appraisal,  does  not  waive  forfeiture  of  policy 
for  breach  of  condition  therein  against  re- 
insurance or  double  insurance. — ^Holbrook  vs. 
Baloise  F.  Ins.  Co.,  117  CaL  661,  666.  49  Pac. 
Rep.  666.  See  Stockton  C.  H.  &  A.  Works  vs. 
Qlens  Falls  Ins.  Co.,  98  Cal.  667,  33  Pac.  Rep. 
633;  Johnson  vs.  American  Ins.  Co.,  41  Minn. 
896,  43  N.  W.  Rep.  69. 


8.  Breach  otp  what  is. — ^Where  mortgagees 
procure  policy  to  be  taken  out  in  name  of 
mortgrager  with  mortgager's  knowledge  and 
pay  premium  thereon  and  have  policy  stipu- 
late that  payment  was  to  be  made  to  mort- 
gagees in  case  of  loss,  it  is  still  mortgager's 
policy,  and  if  policy  contain  stipulation  against 
further  insurance  and  mortgager  takes  out 
further  insurance  it  is  breach  of  policy. — 
Holbrook  vs.  Baloise  P.  Ins.  Co.,  117  Cal.  661, 
665,  49  Pac.  Rep.  656.  See  Locey  vs.  Ameri- 
can Cent.  Ins.  Co.  (Cal.  Sept.  16,  1886),  11  Pac 
Rep.  791.  N.  Y.  Moore  vs.  Hanover  P.  Ins. 
Co.,  141  N.  Y.  219,  36  N.  E.  Rep.  191.  Wis. 
Olllett  vs.  Liverpool  &  Ii.  &  G.  Ins.  Co.,  73 
Wis.  208,  9  Am.  St.  Rep.  784,  41  N.  W.  Rep. 
78;  Williamson  vs.  Michigan  F.  &  M.  Ins.  Co., 
86  Wis.  393,  396,  39  Am.  St.  Rep.  906,  67 
N.  W.  Rep.  46. 


§  2642.    CONTBIBUTION  IN   CASE   OF  DOUBLE  INSURANCE.    In  case  of 
double  insurance,  the  several  insurers  are  liable  to  pay  losses  thereon  as  follows : 

1.  In  fire  insurance,  each  insurer  must  contribute  ratably  towards  the  loss,  with- 
out regard  to  the  dates  of  the  several  policies. 

2.  In  marine  insurance,  the  liability  of  the  several  insurers  for  a  total  loss, 
whether  actual  or  constructive,  where  the  policies  are  not  simultaneous,  is  in  the 
order  of  the  dates  of  the  several  policies ;  no  liability  attaching  to  a  second  or  other 
subsequent  policy,  except  as  to  the  excess  of  the  loss  over  the  amount  of  all  pre- 
vious policies  on  the  same  interest.  If  two  or  more  policies  bear  date  upon  the 
same  date,  they  are  deemed  to  be  simultaneous,  and  the  liability  of  insurers  on 
simultaneous  policies  is  to  contribute  ratably  with  each  other.  The  insolvency  of 
any  of  the  insurers  does  not  affect  the  proportionate  liability  of  the  other  insurers 
The  liability  of  all  insurers  on  the  same  marine  interest  for  a  partial  or  average 
loss,  is  to  contribute  ratably. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  257. 


Ttt*  XI,  ch  I,  art.  XII.] 


BEUrSVRAlfCIB— LIABIIilTY. 


(IfOS)        laOM 


▲IT  I1V917RER  OANlfOT  DBFBHD  AGAINST 
l»OBn     UNDER     FIRB     INSURANCIO     POLICY 

provldlngr  that  if  other  Insurance  has  been 
or  shall  be  made  upon  property,  not  con- 
sented to  by  company  in  writing,  policy  shall 
be  void*  where  company  has  retained  amount 
of  earned  insurance,  and  has  not  made  the 
objection  at  time  or  before  time  loss  was  ai- 
portioned  among  other  companies,  thus  allow- 
ing such  loss  to  be  apportioned  as  if  defending 


company  was  to  bear  its  share. — Fishbeck  vs.. 
Phenix  Ins.  Co.,  64  CaL  422,  426. 

As  to  return  of  premlom  by  snceesslTe  Ib- 
svrersy  see  ante  §  2622. 

As  to  liability  of  saceeaslTe  Insurers*  sss 
monogrraphic  note  28  Am.  Deo.  121. 

As  to  Joining  of  Insurers  In  separate  polleles 
In  action  for  loss,  see  Code  Civ.  Proo.  |S8t 
and  note. 


ARTICLE  Xn. 

REINSURANCB. 

S  2646.    Bdnraranee,  what.  S  2648.    Beinsnranee  presamed  to  be  against  liability. 

S  2647.    Disclomires  required.  S  2649.    Original  insured  has  no  interest. 

§  2646.    BEINSUBANOEy  WHAT.    A  contract  of  reinsurance  is  one  by  which 
an  insurer  procures  a  third  person  to  insure  him  against  loss  or  liability  by  reason 

of  such  original  insurance. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constnied,  referred  to,  etc 

2.  Claim  of  reinsuring  company  against  insurer 

for  loss. 

3.  Contract  of  reinsurance — Construction. 

4.  Liability  of  reinsuring  company  and  insurer 

for  loss. 

5.  Mistake  in  application — Effect. 

6.  Policy  takes  effect,  when. 

7.  Same — ^When  risk  never  attaches. 

8.  Same — Time  specified  governs. 

1.  APPLIBD,  CITBD,  CONSTBITBDy  RHi- 
FBRRBD  TOy  etc.,  in:  Commercial  Union 
Assur.  Co.  vs.  American  Cent.  Ins.  Co.,  68 
Cal.  430,  482.  9  Pac.  Rep.  712  (applied);  Union 
Ins.  Co.  vs.  American  P.  Ins.  Co.,  107  Cal. 
827,  830,  48  Am.  St.  Rep.  140,  40  Pao.  Rep. 
481,  28  I*  R.  A.  692  (applied);  Whitney  vs. 
American  Ins.  Co.,  127  Cal.  464.  470,  69  Pac. 
Rep.   897    (referred  to). 

As  to  relnsaranee  and  the  remedies  of  tbo 
parties  thereunder,  see  monogrraphio  note  46 
Am.  St.  Rep.   442. 

As  to  delUiltloB  of  relnonrsmcei  construction 
of  contract;  effect  of  reinsurance;  insolvency 
of  original  insurer,  see  monographlo  note  by 
Robert  Desty,  10  L.  R.  A.  428. 

9.  CUUM  OF  RBINSITRING  COflffPANT 
AGAINST  INSURER  FOR  LOSS-— Where  insur- 
ance company  having:  insured  building:  against 
flre  reinsured  Itself  agrainst  same  risk  with  an- 
other company,  and  loss  occurred,  and  both  com- 
panies determined  to  flght  loss  and  agrreed 
that  first  company  should  defend  action,  and 
first  company  instead  of  defending  settled 
action  by  paying  surrender  sum  to  insured 
without  knowledge  or  consent  of  second  com- 
pany. It  has  no  claim  on  second  company 
after  its  pro  rata  share  of  money  paid  under 
settlement. — Commercial  U.  Assur.  Co.  vs. 
American  Cent.  Ins.  Co..  68  Cal.  480.  483,  9 
Pac.  Rep.  712.  See  Preston  vs.  Hill,  60  Cal. 
43,  19  Am.  Rep.  647.  Pa.  Commonwealth  Ins. 
Co.  vs.  Globe  Mut.  Ins.  Co.,  35  Pa.  St.  476,  479. 
Fed.  Robblns  vs.  City  of  Chicago,  71  U.  S.  (4 
Wall.)  657,  bk.  18  L.  ed.  427.  Rag.  Le  Blanch 
vs.  Wilson.  L.  R.  8  C.  P.  227. 


S.  CONTRACT  OF  RBINSURANCB.  —  Coa- 
stmetloB- — ^Where  fire  insurance  company*  be- 
ing about  to  go  out  of  business,  reinsured 
all  of  its  policies  in  another  company,  under 
contract  which  provided  if  reinsuring  com- 
pany would  make  as  prompt  adjustments  and 
payments  of  loss  under  such  policies  as  it 
would  under  its  own  policies  if  issued  direct* 
and  thereafter  reinsuring  company  took  en- 
tire control  and  management  of  all  matters 
arising  out  of  such  policies  and  adjustment 
of  losses  in  case  of  fire,  such  contract  is  muoh 
broader  than  mere  technical  reinsurance,  and 
policy-holders  thus  reinsured  by  assenting  to 
such  arrangement  become  parties  to  promise 
and  may  sue  reinsuring  company  for  losses 
under  policies  so  reinsured.  —  Whitney  vs. 
American  Ins.  Co.,  127  Cal.  464,  467,  69  Pao. 
Rep.  897.  See  Lock  wood  vs.  Canfield,  20  CaL 
126;  Flint  vs.  Cadenasso,  64  Cal.  83,  28  Pac 
Rep.  62;  Arnold  vs.  Lyman,  17  Mass.  400.  9 
Am.  Dec.  154. 

4.  LIABILITY  OF  A  RDINSURING  COM. 
PANT  AND  INSURBR  FOR  LOSS. — ^Where  one 
fire  insurance  company  reinsures  its  policy 
In  another  company,  reinsuring  company 
agrreeing  to  make  as  prompt  adjustments  and 
payments  of  loss  under  such  policies  as  it 
would  under  its  own  policies,  if  issued  direct 
to  assured,  both  companies  are  Jointly  liable 
for  losses  on  reinsured  policies,  and  proof  of 
loss  may  be  made  to  reinsuring  company.— 
Whitney  vs.  American  Ins.  Co.,  127  Cal.  464, 
467,  69  Pac.  Rep.  897. 

B.     MISTAKR    IN    APPLICATION— Bflect    of. 

^Policy  of  reinsurance  applied  for,  applica- 
tion being  for  policy  from  June  19  of  one 
year  to  June  19  of  succeeding  year,  is  not 
issued  by  mutual  mistake  because  party  ap- 
plying intended  application  should  read  June 
20  instead  of  June  19,  and  if  property  so  in- 
sured is  destroyed  by  flre  on  June  20  of  suc- 
ceeding year  reinsuring  company  is  not 
liable. — Milwaukee  M.  Ins.  Co.  vs.  Palatine 
Ins.  Co.,  128  Cal.  71,  74,  60  Pac,  Rep.  618. 

6.     POLICT      TAKBS      BFFBCTy      WHRN.— 


f  i  M47.M40       <1M4> 


DlflCLOSURBS— IIBIlf917RAHCI&   PRBSUMBD. 
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Where  no  time  has  been  expressly  indicated 
when  reinsurance  policy  takes  effect  circum- 
stances of  case  will  be  considered  for  pur- 
pose of  determininir  it. — ^Union  Ina  Co.  ys. 
American  F.  Ins.  Co.,  107  CaL  827,  838,  48 
Am.  St.  Rep.  140,  40  Pac.  Rep.  481,  28  L.  R.  A* 
«92. 

7.  ygiTkem  risk  mcTer  attaclica. — If  there  are 
no  circumstances  indicating-  intention  of 
parties  and  no  time  is  specified  in  contract 
reinsurance  risk  will  be  deemed  to  have  com- 
menced at  date  of  contract,  and  In  such  case 
if  before  contract  of  insurance  is  made  prop- 


erty has  ceased  to  exist  although  unknown  to 
parties  the  risk  never  attaches. — Union  Ins. 
Co.  vs.  American  F.  Ins.  Co.,  107  Cal.  827,  333, 
48  Am.  St.  Rep.  140,  40  Paa  Rep.  4S1.  28  U 
R.  A.  692. 


&  Time  speeiiled  geveras^ — ^Where  exact 
times  of  commencement  and  termination  of 
risk  are  specified  In  policy  or  contract  of 
reinsurance,  such  specification  governs. — 
Union  Ins.  Co.  vs.  American  F.  Ins.  Co.,  107 
CaL  827,  888,  48  Am.  St  Rep.  140,  40  Pac 
Rep.  481,  28  L.  R.  A.  692. 


§  2647.  DISOLOSUBES  SEQUIBED.  Where  an  insurer  obtains  reinsurance,  he 
must  communicate  all  the  representations  of  the  original  insured,  and  also  all  the 
knowledge  and  information  he  possesses,  whether  previously  or  subsequently 
acquired,  which  are  material  to  the  risk. 

History:   Enacted  Mareh  21,  1872. 

§  2648.  SEINSnSANOE  PBESTTUED  TO  BE  AGAINST  UABIUTT.  A  re- 
insurance is  presumed  to  be  a  contract  of  indemnity  against  liability,  and  not 
merely  against  damage. 

History:    Enaeted  March  21,  1872. 

Applied,    cited,    eonetmcd,    referred    to,    etc..  In:     Union  Ins.  Co.  TS.  American  F.  Ina.  Co.* 
107  Cal.  827,  830,  48  ^^m.  St.  Rep.  140.  40  Pac  Rep.  481,  28  U  R.  A.  692   (applied). 
See  note  to  §8648. 

§  2649.  OBIOINAL  INSUBED  HAS  NO  INTEBEST.  The  original  insured  has 
no  interest  in  a  contract  of  reinsurance. 

History:   Enacted  Blareh  21,  1872. 


Applied,    cited,   ooBetracd,    referred    to,    etc.,  In:     Commercial  Union  Asatir*  Co.  ra,  Aaerl- 
in  Cent.  Ina.  Co..  68  CaL  481*  488,  I  Paa  Rep.  718  (applied). 
Seo  note  to  18648. 


Tit.  XI,  ch.  II,  arte.  I,  II.]  MARINES   INSIJRANCB— INTSRICST*  (1025)       f  §  MHW-aMl 

CHAPTER  n. 

liARINE  INSURANCBL 

[ConuBlnilomen^  motet  "^ules  respectiner  marine  insurance  which  are  but  applications  of  tho 
principles  of  International  law  to  this  subject  are  not  embraced  in  these  provisions,  as  the/  aro 
not  within  the  scope  of  a  municipal  statute."] 

Article  I.  Definition  of  Marine  Inraranee^  i  26ffS. 

II.  Insurable  Interest,  §§  2659-2665. 

III.  Ck)ncealment,  §§2669-2672. 

lY.  Bepresentations,  §§  2676  2677. 

v.  Implied  Warranties,  §§  2681-2688. 

TL  The  Voyage,  and  Deviation,  §§  2692-2697. 

Vn.  Lose,  §§  2701-2712. 

VIII.  Abandonment,  §§  2716-2782. 

IX.  Measure  of  Indemnity,  §§  2736-2748. 

t 

ARTICLE    L 

DBFmiTION  OF  MARINE  INSURANCBL 
S  2655.    Marine  insnrance,  what. 

§266S.    UABINE  INSUBANOE,  WHAT.     Marine  insnraxice  is  tax  instiraxice^ 
against  risks  connected  with  navigation,  to  which  a  ship,  cargo,  freightage,  profits;^ 
or  other  insurable  interest  in  movable  property,  may  be  exposed  during  a  certain 
voyage  or  a  fixed  period  of  time. 

History:   Enacted  March  21,  1872. 

As  to  what  are  perils  of  the  sea,  see  mono*      subject,  are  not  embraced  In  these  proTlslons, 
graphic  note  41  Am.  Dec  281.  as  they  are  not  within  scope  of  municipal  stat- 

COBI]IIIS8IOIfERS>  NOTB   says:     "Rules   re-      iite." 
spectins  marine  insurance  which  are  appllca-  As    to    other   tesvrable    lBterest%    see    ante 

lions  of  principles  of  international  law  to  this      {{  2546-2557. 

> 

ARTICLE   n.  ■ 

XNSURABLB  INTBRBST. 

S  2659.  Insurable  interest  la  a  ship.  §  2663.  Interest  in  expected  freightage,  what 

§  2C60.  Interest  reduced  by  bottcnnry.  §  2664.  Insurable  interest  in  profits. 

§  2661.  Freightage,  what.  S  2665.  Insurable  interest  of  charterer. 

§2C62.  Expected  freightage. 

§  2659.  INSURABLE  INTEREST  IN  A  SHIP.  The  owner  of  a  ship  has  in  aU 
eases  an  insurable  interest  in  it,  even  when  it  has  been  chartered  by  one  who 
covenants  to  pay  him  its  value  in  case  of  loss. 

History:    Enacted  March  21,  1872. 

As  to  deflaltlom  of  hottomry*  see  post  S  8017. 

As  to  rlshts  of  bottonuy  holder  and  Insurer,  see  post  f  8026. 


§2660.  INTEREST  REDUCED  BY  BOTTOMRY.  The  insurable  interest  of 
the  owner  of  a  ship  hypothecated  by  bottomry  is  only  the  excess  of  its  value 
over  the  amount  secured  by  bottomry. 

History:    Enacted  March  21,  1872. 
As  to  Insnrable  Interest,  scneraUy,  see  ante  |  2646  et  seq.  and  notes. 

§  2661.  FREIGHTAGE,  WHAT.  Freightage,  in  the  sense  of  a  policy  of  marine 
insurance,  signifies  all  the  benefit  derived  by  the  owner,  either  from  the  chartering 
of  the  ship  or  its  employment  for  the  carriage  of  his  own  goods  or  those  of  others. 

History:    Enacted  March  21,  1872. 
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Am  <•   deflBltli 
ante  12665. 

C01I]II88IOinDR8»  HOTB  wiys:  rrh«  word 
YreisbtaffA'  Is  used  throughout  this  code  in* 
stead  of  freight'  to  signify  the  hire  of  car- 


rier for  obTlouB  reason  that  latter  word 
properly  means  thlngr  carried.'  The  word 
Yrelffhtase'  Is  flrlven  In  Webster's,  Worcee* 
tor's,  and  Bouvler's  dictionaries  In  sense  In 
which  It  Is  here  used.** 


§2662.  EXPECTED  FSEIGHTAGE.  The  owner  of  a  ship  has  an  insurable 
interest  in  expected  freightage  which  he  would  have  certainly  earned  but  for  the 
interyention  of  a  peril  insured  against. 

History:    Enacted  March  21,  1872. 

§  2663.  INTEREST  IN  EXPECTED  FBEIGHTAGE,  WHAT.  The  interest  men- 
tioned in  the  last  section  exists,  in  the  case  of  a  charter  party,  when  the  ship  has 
broken  ground  on  the  chartered  voyage,  and  if  a  price  is  to  be  paid  for  the 
carriage  of  goods  when  they  are  actually  on  board,  or  there  is  some  contract  for 
putting  them  on  board,  and  both  ship  and  goods  are  ready  for  the  specified  voyage. 

History:  Enacted  March  21, 1872. 

§  2664.  INSURABLE  INTEREST  IN  PROFITS.  One  who  has  an  interest  in  the 
thing  from  which  profits  are  expected  to  proceed,  has  an  insurable  interest  in  the 

profits.  History:    Enacted  March  21,  1872. 

§  2666.  INSURABLE  INTEREST  OF  CHARTERER.  The  charterer  of  a  ship 
has  an  insurable  interest  in  it,  to  the  extent  that  he  is  liable  to  be  damnified  by 

its  loss.  History:    Enacted  March  21,  1872. 


ARTICLE  UL 

CONCBALAfBNT. 


S  2672.    Concealments  which  only  affbet  the  xiak 
in  question. 


I  2669.    Information  mnst  be  commnnieated. 

{2670.    Material  information. 

S  2671.    Presamption  of  Imowledge  of  loM. 

§  2669.  INFORMATION  MUST  BE  OOMMTTNIOATED.  In  marine  insorance 
each  party  is  bound  to  communicate,  in  addition  to  what  is  required  by  section 
two  thousand  five  hundred  and  sixty-three,  all  the  information  which  he  pos- 
sesses, material  to  the  risk,  except  such  as  is  mentioned  in  section  two  thousand 
five  hundred  and  sixty-four,  and  to  state  the  exact  and  whole  truth  in  relation 
to  all  matters  that  he  represents,  or  upon  inquiry  assumes  to  disclose. 

History:    Enacted  March  21,  1872. 

1, 2.  Express  company — ^Bhinket  policy — ^Duty  of.      of   assured    to    his   company   of   amount   and 

,        ^   .      .  „  place  of  shipments  was  not  condition  preced- 

•"  *°  •  • ""  ''"*  ^'^  *   "        „    ™,        .         rlKht    to    demand    Indorsement    on    policy   of 
.^*^    »?P»«SS  COMPANY -BI.AKKKT  POI-      .hlpment  or  defeat  right  to  premluma.-W.Ua 
ICY -Duty  of.  — Where  eipresa  company  en-       ^         ^  ^^    ^,    p,^^,a^  I„,^  <,       ^^  ^al.  a»7. 
gSLged  in  business  of  forwarding  treasure  and       .^^ 
bullion  by  vessels  as  common  carrier   insures 
same   with   Insurance  company  under  blanket 
policy,   which  contained  clause  that  agrent   of 
express  company  should  forward  to  his  prin- 
cipal advices  of  amount  of  each   shipment  of 
bullion  and  treasure,  and  that  risk  should  be 
reported    to    Insurance    company    for    indorse- 
ment on  policy  as  soon  as  known  to  assured* 
It    became   duty   of   assured    to   forward    such 
Information  to  Insurance  company  as  soon  as 
It   was   known,   no   matter   from   what   source 
obtained,  but  forwarding  of  advices  by  agrent 


&  Wliere  express  eompany 
In  the  business  of  forwardlnir  treasure  and 
bnlUon  by  water  and  Insured  same  against 
loss  by  perils  of  sea  under  omnibus  or  blanket 
policy  which  provided  that  such  treasure 
should  be  under  protection  of  policy  after  be- 
Inff  taken  on  board  at  various  enumerated 
ports,  and  that  when  so  taken  agrent  or  custo- 
dian of  express  company  should  notify  hla 
principal  and  principal  should  notify  insur- 
ance company  and  obtain  Indorsement  on  policy 


Tit.  XI,  eh.  II,  art*.  Ill,  IV«]  HfFORSIATIOir— PBBSUMFTION.  (IMT)       ||  M70-M77 

of  amount  or  valuation  of  treasure  so  loaded  was  demanded  does  not  relieve  insurance  com- 
on  board,  fact  that  loss  had  occurred  and  had  pany  from  its  obllgratlon  to  pay  loss. — ^Wells 
b«come  known  to  parties  before  Indorsement      F.  ft  Co.  vs.  Pacific  Ins.  Co,  44  Cal.  897,  418. 

§  2670.    MATERIAL  INFOBMATION.    In  marine  insurance,  information  of  the 
belief  or  expectation  of  a  third  person,  in  reference  to  a  material  fact,  is  materiaL 

History:    Enacted  March  21,  1872. 
Afl    to   when   gepres—tation    of  cxpeetatloa  avoMs  ooMtmet^  see  post  1 2€77« 


§  2671.  PRESUMPTION  OF  BSTOWLEDGE  OF  LOSS.  A  person  insured  by 
a  contract  of  marine  insurance  is  presumed  to  have  had  knowledge,  at  the  time  of 
insuring,  of  a  prior  loss,  if  the  information  might  possibly  have  reached  him  in 
the  usual  mode  of  transmission,  and  at  the  usual  rate  of  communication. 

History:   Enacted  March  21,  1872. 

CoBUttlsstoiiers*  mote  says:    '^•rstofore  tho  Contlnsntal  Europe  and  Its  adoption  is  reoom- 

law  has  been  that  the  knowledse  of  the  as-  mended   by   Mr.    Duer    (Ins.,    toL    t,    p.    488). 

sured  or  of  his  agrents  of  the  material  facts  The  presumption   raised   by   the  provision   of 

alleged  to  have  been  concealed  Is  never  pre-  the  text  is  not  absolute;   It  may  be  repelled 

sumedp   but    must    be   established   by   positive  by  other  evidence.     Its  only  effect  seems  to 

evidence. — See  Llvingrston  vs.  Delafleld.  8  Cal.  be  to  shift  the  burden  of  prooL" 
(N.  Y.)   49.     The  rule  of  the  text  prevails  in 

§  2672.  CONCEALMENTS  WHICH  ONLY  AFFECT  THE  BISK  IN  QUES- 
TION.  A  concealment  in  a  marine  insurance,  in  respect  to  any  of  the  following 
matters,  does  not  vitiate  the  entire  contract,  but  merely  exonerates  the  insurer 
from  a  loss  resulting  from  the  risk  concealed: 

1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thing  insured  to  capture  and  detention; 

3.  The  liability  to  seizure  from  breach  of  foreign  laws  of  trade; 

4.  The  want  of  necessary  documents ;  and, 

5.  The  use  of  false  and  simulated  papers. 

History:    Enacted  March  21,  1872. 

ARTICLE  IV. 

REPRESENTATIONa 
I  2676.    Effect  of  intentlonAl  f alsity,  §  2677.    Bepresentatlon  of  ezpeetatloii. 

§  2676.  EFFECT  OF  INTENTIONAL  FALSITY.  If  a  representation,  by  a  per- 
son insured  by  a  contract  of  marine  insurance,  is  intentionally  false  in  any  respect, 
whether  material  or  immaterial,  the  insurer  may  rescind  the  entire  contract. 

History:   Enacted  March  21, 1872. 
As    to    representatloB,    seBerally,    see    ante  1 2871  et  seq. 

§  2677.  REPRESENTATION  OF  EXPECTATION.  The  eventual  falsity  of  a 
representation  as  to  expectation  does  not,  in  the  absence  of  fraud,  avoid  a  contract 

of  insurance.  History:     Enacted  March  21,  18U. 


f|9i8l-JMS       (mS)        WARRANTY  OF   8BAWORTHIlfB88--<3OMPiaA190IB.        imv.  Ul,  Ft,  IV. 

ARTICLE  V. 

IMPLIBD  WARRANTISa 

§  2681.    Warranty  of  seaworthinefls,                          S  2685.  Different  degrees  of  seaworthineBS  at 

§  2682.    Seaworthiness,  what.  diif  erent  stages  of  the  Toyage. 

§  2683.    When  complied  with.    [Exceptions.]             S  2686.  Unseaworthiness  during  the  Tojage. 

§  2684.    What  things  are  required  to  eonstitats      S  2687.  Seaworthiness  for  purposes  of  insurance 

seaworthiness.  ^^  cargo. 

S  2688.  Neutral  papers. 

§2681.    WABRANT7  OF  SEAWORTHINESS.     In    every    marine    insurance 

upon  a  ship  or  freight,  or  freightage,  or  upon  anything  which  is  the  subject  of 

marine  insurance,  a  warranty  is  implied  that  the  ship  is  seaworthy. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874^  Code  Amdts. 
1878-4,  p.  257. 

As  to   dellBltlom  of  aeawortlibicss,  see  post  wltlilB  the  meanlnir  of  law,  aee  monographic 

IS  2682-2685.  note  38  Am.  Dec.  87. 

As    to    wluit    la    embraced    Im    warranty    of  BXPLOSION  OF  BOILER  OF  SHIP  AT  SBA 

■eaworthlncaa,  whether  of  the  ship,  the  freight,  IS   NOT   FBRIL   OF    SBIA   within   meaning   of 

or  the  carso,  see  monographic  note  1  Am.  Dec.  policy  of  marine   insurance  against  perils  of 

165.  sea. — Miller  va  California  Ins.  Co.,  76  Cal.  145, 

As    to    implied    warrasty    of    aeaworthlneaa  149,  9  Am.  St.  Rep.  184,  18  Pac.  Rep.  165. 


§  2682.  SEAWORTHINESS,  WHAT.  A  ship  is  seaworthy  when  reasonably  fit 
to  perform  the  services,  and  to  encounter  the  ordinary  perils  of  the  voyage,  con- 
templated by  the  parties  to  the  policy. 

History:     Enacted  March  21,  1872. 
As  to  deflaltloB  of  aeawortklneaa,  see  also  post  ||  2688-2686. 

§  2683.  WHEN  COMPLIED  WITH.  [EXCEPTIONS.]  An  implied  warranty 
of  seaworthiness  is  complied  with  if  the  ship  be  seaworthy  at  the  time  of  the  com- 
mencement of  the  risk,  except  in  the  following  cases: 

1.  When  the  insurance  is  made  for  a  specified  length  of  time,  the  implied  war- 
ranty is  not  complied  with,  unless  the  ship  be  seaworthy  at  the  commencement  of 
every  voyage  she  may  undertake  during  that  time;  and, 

2.  When  the  insurance  is  upon  the  cargo,  which,  by  the  terms  of  the  policy,  or  the 
description  of  the  voyage,  or  the  established  custom  of  the  trade,  is  to  be  tran- 
shipped at  an  intermediate  port,  the  implied  warranty  is  not  complied  with,  unless 
each  vessel  upon  which  the  cargo  is  shipped,  or  transhipped,  be  seaworthy  at  the 
commencement  of  its  particular  voyage. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  258. 

§  2684.  WHAT  THINGS  ABE  REQUIRED  TO  CONSTITUTE  SEAWORTHI- 
NESS. A  warranty  of  seaworthiness  extends  not  only  to  the  condition  of  the 
structure  of  the  ship  itself,  but  requires  that  it  be  properly  laden,  and  provided 
with  a  competent  master,  a  sufficient  number  of  competent  officers  and  seamen,  and 
the  requisite  appurtenances  and  equipments,  such  as  ballast,  cables,  and  anchors, 
cordage  and  sails,  food,  water,  fuel,  and  lights,  and  other  necessary  or  proper 
stores  and  implements  for  the  voyage. 

History:     Enacted  March  21,  1872. 

§2685.  DIFFERENT  DEGREES  OF  SEAWORTHINESS  AT  DIFFERENT 
STAGES  OF  THE  VOYAGE.     Where  different  portions  of  the  voyage  contem- 
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(1888)        §§2688-2888 


plated  by  a  policy  differ  in  respect  to  the  things  requisite  to  make  the  ship 
seaworthy  therefor,  a  warranty  of  seaworthiness  is  complied  with  if,  at  the  com- 
mencement of  each  portion,  the  ship  is  seaworthy  with  reference  to  that  portion. 

History:     Enacted  March  21,  1872. 

§2686.  UNSEAWORTHINESS  DUBING  THE  VOYAGE.  When  a  ship  be- 
comes unseaworthy  during  the  voyage  to  which  an  insurance  relates,  an  unreason- 
able delay  in  repairing  the  defect  exonerates  the  insurer  from  liability  from  any  loss 

arising  therefrom.  History:    Enacted  March  21,  1872. 

§  2687.    SEAWORTHINESS  FOR  PURPOSES  OF  INSURANCE  ON  CARGO. 

A  ship  which  is  seaworthy  for  the  purpose  of  an  insurance  upon  the  ship  may,  never- 
theless, by  reason  of  being  unfitted  to  receive  the  cargo,  be  unseaworthy  for  the 
purpose  of  insurance  upon  the  cargo. 

History:     Enacted  March  21,  1872. 

§  2688.  NEUTRAL  PAPERS.  Where  the  nationality  or  neutrality  of  a  ship  or 
cargo  is  expressly  warranted,  it  is  implied  that  the  ship  will  carry  the  requisite 
documents  to  show  such  nationality  or  neutrality,  and  that  it  will  not  carry  any 
documents  which  cast  reasonable  suspicion  thereon. 

History:    Enacted  March  21,  1872. 


ARTICLE  VL 

THB    VOYAGE    AND    DEVIATION. 


§  2692.    Voyage  insured,  how  determined. 
§  2693.    Course  of  sailing,  how  determined. 
§  2694.    Deviation,  what 


§  2695.    When  proper. 

§  2696.    When  improper. 

§  2697.    Deviation  exonerates  the  Insurer. 


§  2692.  VOYAGE  INSUBED,  HOW  DETEBBSINED.  When  the  voyage  con- 
templated by  a  policy  is  described  by  the  places  of  beginning  and  ending,  the 
voyage  insured  is  one  which  conforms  to  the  course  of  sailing  fixed  by  mercan- 
tile usage  between  those  places. 

History:     Enacted  March  21,  1872. 

1.  Construction  of  policy. 

2.  Goods  shipped  at  ports  other  than  specified. 


1.  CONSTRUCTION    OF    FOIiICY.^Indorse- 

ment  on  time  policy  of  marine  insurance  (the 
policy  permittlnsr  insured  vessel  with  certain 
exceptions  to  voyagre  anywhere  upon  navigrable 
waters  of  fflobe),  '^vessel  to  be  employed  on 
Oulf  of  California  and  captain  is  privilegred  to 
act  as  his  own  pilot  without  prejudice  to  this 
insurance/'  did  not  restrict  vessel  to  Oulf  of 
California,  but  permitted  captain  to  act  as  his 
own  pilot  while  on  such  srulf. — Oulf  of  Cali- 
fornia N.  &  E.  Co.  vs.  State  I.  &  Ins.  Co.,  70 
Cal.  686.   690.  12  Pac.   Rep.   478. 

2.  GOODS  SHIPPED  AT  PORTS  OTHEai 
THAN  SPECIFIED. — Where  by  terms  of  policy 
of   marine   insurance   the   insurer  was   not  to 


be  liable  for  treasure  or  bullion  Insured  ex- 
cept from  and  immediately  following:  loadingr 
thereof  on  board  vessel  at  one  of  certain 
enumerated  ports,  it  is  liable  for  treasure  or 
bullion  shipped  on  board  vessel  at  place  other 
than  ports  enumerated  after  vessel  has 
reached  one  of  enumerated  ports  with  treasure 
on  board,  but  Is  not  liable  for  such  treasure 
before  reaching  such  port. — Wells  F.  ft  Co.  vs. 
Paciflc  Ins.  Co.,  44  Cal.  897,  409.  See  Murray 
vs.  Columbian  Ins.  Co.,  11  John.  (N.  Y.).  802; 
Rickman  vs.  Carstairs,  6  Barn.  &  Ad.  61,  27 
Ens.  C.  Li.  147,  89  Rev.  Rep.  603;  Robertson 
vs.  French,  4  East  140,  7  Rev.  Rep.  635; 
Horneyer  vs.  Lushingrton,  16  East,  46,  13  Rev. 
Rep.  769;  Nonnen  vs.  Reid.  16  East  176;  Bell  vs. 
Hobson,  16  East  240,  14  Rev.  Rep.  837;  Spitta 
vs.  Woodman,   2  Taunt  416,  11  Rev.  Rep.   628. 


§  2693.  COURSE  OF  SMLXNG,  HOW  DETERMINED.  If  the  course  of  sailing 
is  not  fixed  by  mercantile  usage,  the  voyage  insured  by  a  policy  is  the  way  between 
.the  places  specified  which,  to  a  master  of  ordinary  skill  and  discretion^  would 
seem  the  most  natural,  direct,  and  advantageous. 

History:     Enacted  March  21,  1872. 
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§  2094.  DEVIATION,  WHAT.  Deyiation  is  a  departure  from  the  course  of  the 
Toyage  inaored,  mentioned  in  the  last  two  sectiona,  or  an  unreasonable  delay  in  pnr- 
aning  the  yoyage,  or  the  commencement  of  an  entirely  different  voyage. 

History:     Enaetad  Mareh  21,  1872. 

1.  DettatioB— Custom.  ^'^  that  any  aach  tranabipmant  had  avar  be- 

2.  "Ship  and  its  eonnaetioss."  iitfft«<«g  of.  ^^^^  hten  mada. — Schroader  ya.  Schweiser  L.. 

T.  V.  O.,  66  CaL  294.  299,  5  Pac.  Rap.  478.  See 
<>•■■•  Croaby  Ta.  Fitch,  IS  Conn.  410,  31  Am. 
Dac.74S.  H.T.  Ooddard  Ta.  MaUory*  52  Barb.  87. 
Fed.  The  Magrgie  Hammond.  76  U.  &  (9  WalL) 
485,  458,  bk.  19  I4.  ed.  772;  Trott  va.  Wood. 
1  OalL   C.   a   448,   24  Fed.  Caa.   218. 

&  «SHIP  AHD  rrs  CONNBCTnOlfS*— Meu- 
Iny  of.  —  Where  policy  of  marine  Insurance 
provided  that  freight  should  be  shipped  In  cer- 
tain ship  and  Ita  connections  to  certain  desti- 
nation It  does  not  mean  casual,  unusual,  or 
unanticipated  connection  with  ship  substituted 
for  occasion  upon  state  of  thlnsra  temporary 
In  their  nature  and  unknown  at  time  that  con- 
tract was  made,  and  If  frelsrht  Is  transhipped 
to  such  connecting  ship  Insurer  will  be  ab- 
solved from  liability. — Schroeder  vs.  Schweizer 
I4.  T.  y.  O..  60  CaL  467,  478,  44  Am.  Rep.  61. 


As  to  doTlatiott  of  va—elf  what  1% 

of^  see  monographic  note  88  Am.  Dec.  60. 

1.  OBVIATIOIf — OootoBi.— Where  consign- 
ors Insured  wheat  on  board  ship,  then  about 
to  start  for  voyage  from  San  Francisco  by  way 
of  port  of  Yokohama  to  port  of  Hongr  Konff, 
thence  by  usual  ''connections*'  to  Batavla, 
transhipment  of  wheat  at  Yokohama  to  an- 
other vessel  was  deviation  from  policy,  when 
it  was  usual  practice  to  carry  cargoes  to  Hong 
Kong  without  transhipment  at  Yokohama,  or 
connecting  for  that  purpoae  with  any  other 
vessel  at  such  port,  which  relieved  Insurer 
from  liability  for  subsequent  loss,  although 
bill  of  ladinir*  form  of  which  was  well  known 
to  Insurer,  contained  provision  authorizing 
transhipment    at    Yokohama,    It    not    appear- 


§  2695.    WHEN  PBOPEB.    A  deyiation  is  proper : 

1.  When  caused  by  circumstances  oyer  which  neither  the  master  nor  the  owner 
of  the  ship  has  any  control ; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  ayoid  a  peril,  whether 
insured  against  or  not ; 

3.  When  made  in  good  faith,  and  npon  reasonable  grounds  of  belief  in  its 
necessity  to  ayoid  a  peril ;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saying  human  life,  or  relieying 

another  yessel  in  distress. 

History;    Enacted  March  21,  1872. 


As  to  eflcet  of  devtatloii  by  necessity  apon 
marine  poUey,  see  monographic  note  58  Am. 
Dec.   678. 

IVbcre  ondcr  polloy  of  Buirlne  Insmmnee 
OBderwritem  comsenty  or  if  ship  in  course  of 
voyage  becomes  so  disabled  as  to  be  incapa- 
ble by  any  means  at  master's  disposal  of  be- 
ing repaired  at  all,  so  as  to  take  on  cargo, 
the  master  may  procure  another  ship  In 
which  to  forward  cargo  to  Its  port  of  destina- 


tion, and  liability  of  underwriters  of  goods 
will  still  continue  and  they  will  be  liable  for 
any  loss  occurring  subsequent  to  tranship- 
ment.— Schroeder  vs.  Schweizer  Ii.  T.  V.  Q., 
60  Cal.  467,  476,  44  Am.  Rep.  61.  See  Tread- 
well  vs.  Union  Ins.  Co.,  6  Cow.  (N.  Y.)  270; 
Schlefbelln  vs.  New  York  Ins.  Co.,  9  John. 
(N.  Y.)  21;  Saltus  vs.  Ocean  Ins.  Co.,  12  John. 
(N.  Y.)  107,  7  Am.  Deo.  290. 


§  2696.    WHEN  IMPBOPEB.    Eyery  deyiation  not  specified  in  the  last  section 

is  improper.  History:     Enacted  March  21,  1872. 


1.  Implied  condition — Change  of  ship. 

2.  Implied  warranty — ^Deviation  from  voyage. 

1.  Implied  oonditloii  of  a  policy  of  marine 
Insurance  is  that  ship  named  In  It  shall  not, 
after  commencement  of  risk,  be  changed,  with- 
out necessity  or  consent  of  underwriters,  as 
such  unnecessary  or  unsanctioned  change  of 
ship  would  produce  alteration  of  risk  run  by 
underwriters  and  therefore  exempt  them  from 
their  liability. — Schroeder  vs.  Schweizer  Im  T. 
y.  O.,  60  Cal.  467,  476,  44  Am.  Rep.  61. 

&     Inplled  warranty  of  marine  poUcy  of  In- 


svrance  is  that  vessel  shall  not  deviate  from 
voyage  declared  in  policy;  voyage  must  be 
performed  in  usual  manner,  and  any  voluntary 
deviation  is  change  of  risk,  and  is  a  depart- 
ure from  contract  and  an  attempt  to  substitute 
another:  and  legal  effect  of  It  is  to  discharge 
Insurer  from  liability  for  any  loss  hap- 
pening to  things  insured  subsequently  to  un- 
authorized deviation. — Schroeder  vs.  Schweizer 
L.  T.  V.  a.  66  Cal.  294.  297,  6  Pac.  Rep.  478. 
See  Maryland  Ins.  Co.  vs.  La  Roy,  11  U.  8.  (7 
Cr.)  26,  80,  bk.  8  Ii.  ed.  267. 


Tit.  XI,  eh.  II,  art.  TILI  DBVIATIOir— PARTIAI4  AXD  TOTAI«  LOSS.         <1M1)       i|9W7-ar08 

§  2007.    DEVIATION  EXONEBATES  THE  INSUBES.   An  insurer  is  not  liabU 
for  any  loss  happening  to  a  thing  insured  subsequently  to  an  improper  deviation. 

History:    BoaeUd  lisidi  21,  1872. 


AvpUcdt  dtcdt  aaDstraeJ,  vef en^a  t%  •tc,  la:  8oliro«d«r  ts.  8ohw«la«r  I*  T.  ▼•  QU  M  OU. 

194,  297.  5  Pac.  Rep.  478  (applied). 
See  ante  i  26tl  and  noteii 


ARTICLE    Vn. 
ix)sa 

S  2701.  Total  and  partial  loss.  §  2708.    Cost  of  reshipment,  ete. 

§  2702.  Partial  loss.  §  2709.    When  insured  is  entitled  to  payment. 

%  2703.  Actual  and  oonstmctiTe  total  loss.  (  2710.    Abandonment  of  goods  on  insurance  «f 

S  2704.  Actual  total  loss,  what  profits  (repealed). 

S  2705.  ConstructiTe  total  loss.  S  2711.    Average  loss. 

§  2706.  Presumed  actual  loss.  S  2712.    Insurance  against  total  loss. 

§2707.  Insurance  on  cargo,  etc,  when  Tojage 
is  broken  up. 

§  2701.    TOTAL  AND  PARTIAL  LOSS.   A  loss  may  be  either  total  or  partiaL 

History:    Enacted  March  21,  1872. 


As  to  total  loee  eltker  actual  or  eoavtmetlTe^  Am  to  soodo  stowed  on  deck  and  JettlMMiod, 

see  post  1 2703.  when    covered    by   marine    policy,    see    mono- 

Ae  to  deflnltlon  of  loaa  actual  or  conatrae-  graphic  note  86  Am.  Dec.  600. 

tlire,  see  post  9  2704.  As  to  liability  aader  a  marine  policy  for  In- 

Aa   to   deflaltloa   of  eonatractlTe   total   loaa,  Jmiea  cansed  by  colllslOa  to  another  Tcssel  by 

see  post  9  2705.  Insured  Teasel,  see  monographio  note  54  Am. 


As  to  loss  duo  to  nesleet  to  employ  a  pilot,   ,  Deo.  787. 
see  monographic  note  88  Am.  Dec.  599. 

§  2702.    PARTIAL  LOSS.   Every  loss  which  is  not  total  is  partiaL 

History:     Enacted  March  21,  1872. 
As  to  liability  on  partial  loss,  see  post  9  2787.  As  to  one  tbird  new  for  old,  aee  post  9  274t. 

§  2703.    ACTUAL  AND  CONSTRUCTIVE  TOTAL  LOSS.    A  total  loss  may  ba 
either  actual  or  constructive. 

History:     Enacted  March  21,  1872. 


As  to  deflnltlon  of  actnal  total  loas,  aee  post  As  to  wben  actnal  loss  yresmned,  see  peat 

9  2704.  9  2706. 

§  2704.    ACTUAL  TOTAL  LOSS,  WHAT.   An  actual  total  loss  is  caused  by : 

1.  A  total  destruction  of  the  thing  insured; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being  broken  up ; 

3.  Any  damage  to  the  thing  which  renders  it  valueless  to  the  owner  for  the  pur- 
poses for  which  he  held  it;  or, 

4.  Any  other  event  which  entirely  deprives  the  owner  of  the  possession,  at  tha 
port  of  destination,  of  the  thing  insured. 

History:     Enacted  March  21,  1872. 

§  2705.  CONSTRUCTIVE  TOTAL  LOSS.  A  constructive  total  loss  is  one  which 
gives  to  a  person  insured  a  right  to  abandon,  under  section  two  thousand  seven 
hundred  and  seventeen. 

History:  Enacted  March  21, 1872. 
As   to    abandonment    for   eonstmctlTO   total  loss,  see  post  9  2716  et  seq. 


Iiaroo-aru     (loaa)        PRissuBiPTioif  as  to  I4OS8— atbragb  loss.  [DiT.in,pt.iT. 

§  2706.  PRESUMED  ACTUAL  LOSS.  An  actual  loss  may  be  presumed  from 
the  continued  absence  of  a  ship  without  being  heard  of;  and  the  length  of  time 
which  is  sufficient  to  raise  this  presumption  depends  on  the  circumstances  of  the 

C&se.  History:   Enacted  March  21, 1872. 

§  2707.    INSURANCE  ON  CARGO,  ETC.,  WHEN  VOYAGE  IS  BROKEN  UP. 

When  a  ship  is  prevented,  at  an  intermediate  port,  from  completing  the  voyage,  by 
the  perils  insured  against,  the  master  must  make  every  exertion  to  procure,  in  the 
same  or  a  contiguous  port,  another  ship,  for  the  purpose  of  conveying  the  cargo 
to  its  destination;  and  the  liability  of  a  marine  insurer  thereon  continues  after 
they  are  thus  reshipped. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  258. 

* 

Am  to  coiuitr«ctiTo  total  Iom  of  earso,  see  acting  as  prudent  man  In  exercise  of  his  dellb- 

ante  |  2616  subd.  4.  erate  judgrment  and  upon  reasonable  calcula- 

UNDBR  POIilCY  OF  MARINSS   INSIJRAlfCB  tlon  Of  future,  found  It  necessary  to  sell  cargo, 
— On  eararo  of  ship  agatast  perils  of  sea,  bar-  and  it  is  also  liable  If  sale  of  master  was  bar- 
ratry of  master  and  mariners  and  other  perils  ratrous. — Meyer  va  Great  Western  Ins.  Co.,  104 
usually  Insured  agrainst  in  policy  of  marine  In-  CaL  S81,  886,  88  Pac.  Rep.  82. 
surance.   Insurer  is  liable   If   master   of   ship, 

§2708.  COST  OF  BESHIPHENT,  ETC.  In  addition  to  the  liabUity  mentioned 
in  the  last  section,  a  marine  insurer  is  bound  for  damages,  expenses  of  discharg- 
ing, storage,  reshipment,  extra  freightage,  and  all  other  expenses  incnrred  in  saving 
cargo  reshipped  pursuant  to  the  last  section,  up  to  the  amount  insured. 

History:   Enacted  March  21, 1872. 

§  2709.  WHEN  INSURED  IS  ENTITLED  TO  PAYMENT.  Upon  an  actual 
total  loss,  a  person  insured  is  entitled  to  payment  without  notice  of  abandonment 

History:    Enacted  March  21,  1872. 

1.  Agents  collecting — Insurer  liable.  defendants  are  liable  to  plaintiff  thereon. — ^De 

2.  Same— Agent's  authority.  Ro  vs.  Cordes,  4  Cal.  117.  119. 

1.     AGENTS  COUiEOTING— Insurer  liable.—  ^     A»eiit»a   avthortty.— Wbere    avent  to  af- 

.TV;here  plaintift  applied  to  defendants  to  eftect  '•«*  martne  insurance  retains  pellcy  his  asenoy 

insurance  on  his  ship,  which  they  did  through  continues,  and  in  case  of  loss  It  extends  to  col- 

thelr    asents    at    Hamburg.    Hamburgr    aarents  lection   or  enforcement  of  policy.— De  Ro  va 

collected  insurance  money,  and  loss  occurrins:.  Cordes,  4  Cal.  117,  119. 

§2710.  ABANDONMENT  OF  GOODS  ON  INSUBANCE  OF  PROFITS  (re- 
pealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdta. 
1873-4,  p.  258. 

§  2711.  AVERAGE  LOSS.  Where  it  has  been  agreed  that  an  insurance  upon  a 
particular  thing,  or  class  of  things,  shall  be  free  from  particular  average,  a  marine 
insurer  is  not  liable  for  any  particular  average  loss  not  depriving  the  insured  of 
;the  possession,  at  the  port  of  destination,  of  the  whole  of  such  thing,  or  class  of 
things,  even  though  it  become  entirely  worthless;  but  he  is  liable  for  his  pro- 
portion of  all  general  average  loss  assessed  upon  the  thing  insured. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  258. 

AppHed,  cited,  construed,  referred  to,  etc,  in:  Huffhes  vs.  Cannedy,  92  CaL  88t.  S87.  88  Pae. 
Rep.  673  (cited  by  mistake). 

§  2712.  INSURANCE  AGAINST  TOTAL  LOSS.  An  insurance  confined  in  terms 
to  an  actual  total  loss,  does  not  cover  a  constructive  total  loss,  but  covers  any 
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loss  which  necessarily  results  in  depriving  the  insured  of  the  possession,  at  the  i>ort 

of  destination,  of  the  entire  thing  insured. 

History:    Enacted  March  21,  1872;  amended  Mareh  SO,  1874^  Code  Aadtk 
1873-4,  p.  259. 


ARTICiLE  Vm. 

ABANDONMENT. 


S  2720.  Agents  of  the  insured  beeome  agents  of 
the  insurer. 

S  2727.    Acceptance  not  necessary. 

§  2728.    Acceptance  condnsiTe. 

§  2729.    Accepted  abandonment,  irrerocable. 

S  2730.  Freightage,  how  aifected  by  abandon- 
ment of  ship. 

§2731.    Refusal  to  accept 

S  2732.    Omission  to  abandon. 


S  2716.  Abandonment,  what. 

S  2717.  When  insured  may  abandon. 

§  2718.  Must  be  unqualified. 

§  2719.  When  may  be  made. 

§  2720.  Abandonment  may  be  defeated. 

S  2721.  How  made. 

S  2722.  Bequisites  of  notice. 

S  2723.  No  other  cause  can  be  relied  on. 

§2724.  Effect. 

§  2725.  Waiver  of  formal  abandonment. 

§  2716.  ABANDONMENT,  WHAT.  Abandonment  is  the  act  by  which,  after  a 
constructive  total  loss,  a  person  insured  by  contract  of  marine  insurance  declares 
to  the  insurer  that  he  relinquishes  to  him  his  interest  in  the  thing  insured. 

History:    Enacted  Mareh  21,  1872. 

Am  to  re^nlaltcfl  of   abandonitteiitt   see   post  As   to   deSaltloa   of  conotmctlTO   total   looo» 

II  2718-2728.  seo  ante  |  2706.  T 

§2717.  WHEN  mSTTBED  HAY  ABANDON.  A  person  insured  by  a  contract 
of  marine  insurance  may  abandon  the  thing  insured,  or  any  particular  portion 
thereof  separately  valued  by  the  policy,  or  otherwise  separately  insured,  and  recover 
for  a  total  loss  thereof,  when  the  cause  of  the  loss  is  a  peril  insured  against : 

1.  If  more  than  half  thereof  in  value  is  actually  lost,  or  would  have  to  be 
expended  to  recover  it  from  the  peril ; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value  more  than  one  half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voyage  cannot  be  lawfully 
performed  without  incurring  an  expense  to  the  insured  of  more  than  half  the  value 
of  the  thing  abandoned,  or  without  incurring  a  risk  which  a  prudent  man  would 
not  take  under  the  circumstances ;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voyage  cannot  be  per- 
formed nor  another  ship  procured  by  the  master,  within  a  reasonable  time  and  with 
reasonable  diligence,  to  forward  the  cargo,  without  incurring  the  like  expense  or 
risk.    But  freightage  cannot  in  any  case  be  abandoned,  unless  the  ship  is  also 

abandoned.  History:   Enacted  March  21,  1872. 

As  to  role  of  obo  third  mew  for  old  !■  eaoea  time   for  obandonmeMty   aotleo   of)   roTocatlon 

of  partial  loss,  see  post  I  2746.  off   acceptaace   and   ofleot   of)   teehMlcal    total 

As  to  how  frelffhtaarc  affected  hy  abandon-  iooa,  see  monoffraphio  note  by  Robert  Desty, 

went,  see  post  |  2730.  9  L.  R.  A.  881. 

As  to   marino  Inanrancei  risht  to  abandoni 

§  2718.    MUST  BE  UNQUALIFIED.    An  abandonment  must  be  neither  partial 

nor  conditional.  History:    Enacted  Mareh  21,  1872. 

§2719.  WHEN  MAY  BE  MADE.  An  abandonment  mnst  be  made  within  a 
reasonable  time  after  the  information  of  the  loss,  and  after  the  commencement 
of  the  voyage,  and  before  the  party  abandoning  has  information  of  its  completion* 

History:    Enacted  March  21,  1872. 
As  to  effect  of  omlttlnir  to  abandon,  see  post  {  2782. 
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§2720.  ABANDONMENT  HAY  BE  DEFEATED.  Where  the  information 
upon  which  an  abandonment  has  been  made  proves  incorrect,  or  the  thing  insured 
was  so  far  restored  when  the  abandonment  was  made  that  there  was  then  in  fact 
no  total  loss,  the  abandonment  becomes  ineffectual. 

History:     Enactod  March  21,  1872. 

§  2721.  HOW  HADE.  Abandonment  is  made  by  giving  notice  thereof  to  the 
insurer,  which  may  be  done  orally,  or  in  writing. 

History:     Enactod  March  21,  1872. 

§2722.  REQUISITES  OF  NOTICE.  A  notice  of  abandonment  must  be  explicit, 
and  must  specify  the  particular  cause  of  the  abandonment,  but  need  state  only 
enough  to  show  that  there  is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss. 

History:    Enacted  March  21,  1872. 
See  post  §  272S. 

§  2723.  NO  OTHER  CAUSE  CAN  BE  BELIED  ON.  An  abandonment  can 
be  sustained  only  upon  the  cause  specified  in  the  notice  thereof. 

History:     Enacted  March  21,  1872. 

§  2724.  EFFECT.  An  abandonment  is  equivalent  to  a  transfer,  by  the  insured, 
of  his  interest,  to  the  insurer,  with  all  the  chances  of  recovery  and  indemnity. 

History:     Enacted  March  21, 1872. 
Am  to  eobzocatlom  of  Immrer,  see  post  {  2746. 

§2725.  WAIVEK  OF  FOBHAL  ABANDONMENT.  If  a  marine  insurer  pays 
for  a  loss  as  if  it  were  an  actual  total  loss,  he  is  entitled  to  whatever  may  remain  of 
the  thing  insured,  or  its  proceeds  or  salvage,  as  if  there  had  been  a  formal  abandon- 
ment. History:    Enacted  MarcJi  21, 1872. 

§  2726.    AGENTS  OF  THE  IN8TTBED  BECOME  AGENTS  OF  THE  INSUBEB. 

Upon  an  abandonment,  acts  done  in  good  faith  by  those  who  were  agents  of  the 
insured  in  respect  to  the  thing  insured,  subsequent  to  the  loss,  are  at  the  risk  of 
the  insurer,  and  for  his  benefit. 

History:    Enacted.  March  21,  1872. 

§2727.  ACCEPTANCE  NOT  NECE8SABY.  An  acceptance  of  an  abandon- 
ment is  not  necessary  to  the  rights  of  the  insured,  and  is  not  to  be  presumed  from 
the  mere  silence  of  the  insurer,  upon  his  receiving  notice  of  abandonment. 

History:     Enacted  March  21,  1872. 
As   to   refnaal   to  aeecpt   abandonmait,   see  post  1 27S1. 

§2728.  ACCEPTANCE  CONCLUSIVE.  The  acceptance  of  an  abandonment, 
whether  express  or  implied,  is  conclusive  upon  the  parties,  and  admits  the  loss  and 
the  sufficiency  of  the  abandonment. 

History:    Enacted  March  21,  1872. 

§2729.  ACCEPTED  ABANDONMENT,  IRSEVOCABLE.  An  abandonment 
once  made  and  accepted  is  irrevocable,  unless  the  ground  upon  which  it  was  made 
proves  to  be  unfounded.  History:    Enacted  March  21,  1872. 

§2730.  PEEIOHTAOE,  HOW  AFFECTED  BY  ABANDONMENT  OF  SHIP. 
On  an  accepted  abandonment  of  a  ship,  freightage  earned  previous  to  the  loss 
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belongs  to  the  insurer  thereof;  but  freightage  subsequently  earned  belongs  to  the 
insurer  of  the  ship.  History:    Enacted  March  21,  1872. 

Afl  to  abaadoBment  of  frolfflitaso^  seo  ante  |  2017  subd.  4.  v 

§  2731.  SEFUSAL  TO  AOOEPT.  If  an  insurer  refuses  to  accept  a  valid  aban- 
donment, he  is  liable  as  upon  an  actual  total  loss,  deducting  from  the  amount 
any  proceeds  of  the  thing  insured  which  may  have  come  to  the  hands  of  the 

insured.  History:   Enacted  March  21, 1872. 

Aa  to  aeccvtaaeo  not  preaontod  from  alienee,  see  ante  I  2727. 

§  2732.  OMISSION  TO  ABANDON.  If  a  person  insured  omits  to  abandon,  he 
may  nevertheless  recover  his  actual  loss. 

History:     Enacted  March  21,  1872. 


'ARTICLE  IX. 

MBASURB   OF  INDEMNITY. 

I  2736.  Valuation,  when  condnabei.  §  2742.  Arriyal  of  thing  damaged. 

9  2737.  Partial  loss.  i  2743.  Labor  and  ezpenaes. 

9  2738.  Profits.  S  2744.  General  average. 

9  2739.  Valuation  apportioned.  9  2745.  Contribution. 

9  2740.  Valuation  applied  to  profits.  9  2746.  One  third  new  for  old. 

9  2741.  Estimating  loss  under  an  open  policy. 

§2736.  VALUATION,  WHEN  OONOLUSIVE.  A  valuation  in  a  policy  of 
marine  insurance  is  conclusive  between  the  parties  thereto  in  the  adjustment  of 
either  a  partial  or  total  loss,  if  the  insured  has  some  interest  at  risk,  and  there  is 
no  fraud  on  his  part ;  except  that  when  a  thing  has  been  hypothecated  by  bottomry 
or  respondentia,  before  its  insurance,  and  without  the  knowledge  of  the  person 
actually  procuring  the  insurance,  he  may  show  the  real  value.  But  a  valuation 
fraudulent  in  fact  entitles  the  insurer  to  rescind  the  contract. 

History:     Enacted  March  21,  1872. 

A«  to  Talued  poMcy  ob  frelirlitas»«  or  earsoy  Am  to  Talned  poller  of  flro  iBooniBce,  see  post 

see  post  I  2739.  |  2766. 

As  to  TalnmtloB  of  proflt%  see  post  |  2740. 

§  2737.  PARTIAL  LOSS.  A  marine  insurer  is  liable  upon  a  partial  loss,  ouly 
for  such  proportion  of  the  amount  insured  by  him  as  the  loss  bears  to  the  value  of 
the  whole  interest  of  the  insured  in  the  property  insured. 

History:    Enacted  March  21,  1872. 
Ao  to  meaavro  of  ladoaudtT'  tm  ease  of  flro  Inovranee,  see  post  |  276G. 


§  2738.  PROFITS.  When  profits  are  separately  insured  in  a  contract  of  marine 
insurance,  the  insured  is  entitled  to  recover,  in  case  of  loss,  a  proportion  of  such 
profits  equivalent  to  the  proportion  which  the  value  of  the  property  lost  bears  to 
the  value  of  the  whole. 

History:  Enacted  March  21, 1872. 

Am  to  Taluatloa  applied  to  proflt%  see  post  12740. 

§  2739.  VALUATION  APPORTIONED.  In  case  of  a  valued  policy  of  marine 
insurance  on  freightage  or  cargo,  if  a  part  only  of  the  subject  is  exposed  to  risk, 
the  valuation  applies  only  in  proportion  to  such  part. 

History:     Enacted  March  21,  1872. 
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§  2740.  VALUATION  APPLIED  TO  PBOFTTS.  When  profits  are  valued  and 
insured  by  a  contract  of  marine  insurance,  a  loss  of  them  is  conclusively  presumed 
from  a  loss  of  the  property  out  of  which  they  were  expected  to  arise,  and  the  val- 
uation fixes  their  amount. 

History:  Enacted  March  21, 1872. 

As  to  pzoflts,  see  ante  {  2788. 

§  2741.  '  ESTIHATINa  LOSS  UNDES  AN  OPEN  POUOY.  In  estimating  a 
loss  under  an  open  policy  of  marine  insurance,  the  following  rules  are  to  be  ob- 
served : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the  risk,  including  all  arti- 
cles or  charges  which  add  to  its  permanent  value,  or  which  are  necessary  to  prepare 
it  for  the  voyage  insured; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured,  when  laden  on  board,  or 
where  that  cost  cannot  be  ascertained,  its  market  value  at  the  time  and  place  of 
lading,  adding  the  charges  incurred  in  purchasing  and  placing  it  on  board,  but 
without  reference  to  any  losses  incurred  in  raising  money  for  its  purchase,  or  to 
any  drawback  on  its.  exportation  or  to  the  fluctuations  of  the  market  at  the  port  of 
destination,  or  to  expenses  incurred  on  the  way  or  on  arrival; 

3.  The  value  of  freightage  is  the  gross  freightage,  exclusive  of  primage,  without 
reference  to  the  cost  of  earning  it ;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the  value  thus  estimated. 

History:     Enacted  March  21,  1872. 
As  to  partlsl  loss  of  oldp  obo  third  sow  fov  oM,  see  post  {  2746. 

§  2742.  ARRIVAL  OF  THING  DAMAGED.  If  cargo  insured  against  partial 
loss  arrives  at  the  port  of  destination  in  a  damaged  condition,  the  loss  of  the  in- 
sured is  deemed  to  be  the  same  proportion  of  the  value  which  the  market  price  at 
that  port,  of  the  thing  so  damaged,  bears  to  the  market  price  it  would  have  brought 

if  sound.  Hiatory:     Enacted  March  21,  1872. 

§  2743.  LABOR  AND  EXPENSES.  A  marine  insurer  is  liable  for  all  the  ex- 
penses attendant  upon  a  loss  which  forces  the  ship  into  port  to  be  repaired;  and 
where  it  is  agreed  that  the  insured  may  labor  for  the  recovery  of  the  property,  the 
insurer  is  liable  for  the  expense  incurred  thereby,  such  expense,  in  either  case, 
being  in  addition  to  a  total  loss  if  that  afterwards  occurs. 

History:     Enacted  March  21, 1872. 

§  2744.  GENERAL  AVERAGE.  A  marine  insurer  is  liable  for  a  loss  falling 
upon  the  insured,  through  a  contribution  in  respect  to  the  thing  insured,  required 
to  be  made  by  him  towards  a  general  average  loss  called  for  by  a  peril  insured 
against.  History:     Enacted  March  21,  1872. 

As  to  Koneral  oTemse  !■  general,  see  ante  |  2162  et  seq. 

§  2746.  OONTRIBnTION.  Where  a  person  insured  by  a  contract  of  marine 
insurance  has  a  demand  against  others  for  contribution,  he  may  claim  the  whole 
loss  from  the  insurer,  subrogating  him  to  his  own  right  to  contribution.  But  no 
such  claim  can  be  made  upon  the  insurer  after  the  separation  of  the  interests  liable 
to    contribution,    nor    when    the    insured,  having  the  right  and  opportunity  to 
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enforce  contribtition  from  others,  has  neglected  or  waived  the  (the)  exercise  of  that 
right. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdte., 
1873-4,  p.  259. 

Am  to  snbrosatlim  of  Inaurer,  see  ante  1 1724. 

§  2746.  ONE  THIRD  NEW  FOB  OLD.  In  the  case  of  a  partial  loss  of  a  ship 
or  its  equipments,  the  old  materials  are  to  be  applied  towards  payment  for  the  new, 
and  whether  the  ship  is  new  or  old,  a  marine  insurer  is  liable  for  only  two  thirds 
of  the  remaining  cost  of  the  repairs,  except  that  he  must  pay  for  anchors  and 
cannon  in  full,  and  for  sheathing  metal  at  a  depreciation  of  only  two  and  one  half 
per  cent  for  each  month  that  it  has  been  fastened  to  the  ship. 

History:    Enacted  March  21,  1872. 

Ae  to  wreeked  or  dsmsged  TCMiele,  see  Pol.  Code  1 1607. 

(3HAPTBR  m. 

FIRB   INSURANCE. 

S  2752.  False  representations  (repealed),  §  2756.    Measure  of  indemnity. 

§  2753.  Alteration  increasing  risk.  S  2757.    Value  of  interest  in  policy  of  insaranee. 

§  2754.  Alteration  not  increasing  risk.  how  may  be  fixed.    Total  or  partial 

§  2755.  Acts  of  the  insured.  loss. 

§2752.    FALSE    REPRESENTATIONS   (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts., 
1873-4,  p.  259. 

§  2753.  ALTERATION  INOREASING  RISK.  An  alteration  in  the  use  or  condi- 
tion of  a  thing  insured  from  that  to  which  it  is  limited  by  the  policy,  made  without 
the  consent  of  the  insurer,  by  means  within  the  control  of  the  insured,  and  increas- 
ing the  risk,  entitles  an  insurer  to  rescind  a  contract  of  fire  insurance. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc         i-    applied,    CFTBD,    construed,    re- 

2.  Assignment  of  goods — Effect  of  approval      FERRED  to,  etc..  In:  Slinkard  vs.  Manchester 

of.  F.   AsBur.   Co.,   122   Cal.   695,   599,   56   Pac.   Rep. 

3.  Change  of  ownership — ^Deed  not  delivered      417  (construed). 

or  accepted,  effect.  As  to  re«pe«tlT«  rfshta  of  reiidor  and  vendee, 

4.  Change  of  possession — ^Effect  on  innocent      when  part  of  pnrchaae  prlee  ha«  been  paid,  see 

mortgagee.  monogrraphic  note  84  Am.  Dec  429. 

5.  Change  of  title  and  possession — ^Waiver.  As  to  haaardona  and  prohibited  artlclea  kept 

6.  Same — Effect.  <n    ordinary    eonrae    of    bnalnesa,  see    mono- 

7.  Character  of  occupants  as  affecting  risk,  srraphlc  note  24  Am.  Rep.  150. 

8.  Construction  of  policy.  Aa  to   meaning  of  <niaaardoaa'*  and  ^eartra- 
9, 10.  Same — Increase  of  risk — ^Agent's  author-  haaardona,"  see  monosrraphic  note  97  Am.  Dec 

ity.  798. 

11.  Dynamite — ^Violating   clause   against,   e£*  Ae  to  when  vae  or  keeplnsr  of  forbidden  ma* 

feet.  terlals  avolda  llro  poUcTy  see  monographic  note 

12.  Fireworks.  24  Am.  Rep.  150. 

13.  Gunpowder.  Aa  to  what  lacreaae  of  hasard  reanit*  In  for- 

14.  Insurance   against  fire  is   personal   con*      feltnre  of  lire  polley,  see  monogrraphic  note  66 

tract.  Am.  St.  Rep.  691. 

15, 16.  Kerosene  oil.  Aa   to    when   alteration*    la    premlaea    avoid 

17.  Lease    of    building    for    hotel    purposes,  flv*  policy,  see  monographic  note  26  Am.  St. 

effect.  R«P'  407. 

18, 19.  Leasing  and  surrendering  possession,  ef-  Aa  to  condition  asralnst  keeplnar  of  petro- 

f  ect.  lenflA  or  other  Inflanunable  flald«,  when  violated, 

20.  Stock  "such  as  is  usually  kept  in  country  see  monographic  note  37  Am.  Rep.  650. 

stores*'  includes  what.  Aa  to  when  Inevrance  asalnst  Are  remalna  In 

21.  "Vacant    and    unoccupied"    clause  — Pre-      force   after    removal    of   property,   see    mono- 

sump  tive  waiver.  graphic  note  33  Am.  Rep.  147. 

22-25.  Watchman  for  insured  premises — Duty  of         Aa  to  rlsrht*  of  mortsrasee  to  benefit  of  In- 
insured,  auranco    taken    In    name    of    mortaraser,    see 

C.  C— 1j2. 
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monographic  not«  by  Zrwln  Taylor,  S5  I«.  R.  A. 
t05. 

As  to  cxylosloMy  liability  of  teamrer  of  looo 
caoaed  byf  ezprooa  proTloloao  asalnot  looses 
by  cxplooflonsi  lasmance  asalnot  explosions) 
■narlae  polleles,  similar  eases,  see  monofirraphlc 
note  by  B.  A.  Rich.  19  L.  R.  A.  694. 

As  to  loss  by  llfrbtatas  and  tasaranee  against 
loss  by  llsbtnlns,  see  monoflrraphlc  note  by  B. 
A.  Rich,  26  L.  R.  A.  267. 

2.  ASSIGN9IE3NT  OF  GOODS— Bllect  of  ap- 
proval of. — Where  fire  Insurance  policy  Is  Is- 
sued to  insured  upon  his  stock  of  groods  and 
office  fixtures  and  insured  assigrns  stock  and 
fixtures  and  policy  to  another,  such  assigrn- 
ment  of  policy  being  approved  by  insurance 
company,  company  cannot  defend  suit  brought 
by  assignee  of  policy  thereon  for  loss  by  fire 
upon  ground  that  goods  and  fixtures  were  as- 
signed in  fraud  of  creditors. — Clark  vs.  Svea 
F.  Ins.  Co..  102  CaL  262,  258,  86  Pac.  Rep.  687. 

8.  CHANGB  OF  OWNBRSHIF— Deed  aot 
delivered  or  accepted,  effect. — ^Under  mortgage 
clause  in  fire  insurance  policy  providing  that 
mortgagee  shall  notify  company  of  any  change 
of  ownership  or  Increase  of  hazard  and  have 
permission  for  same  indorsed  on  policy,  deed 
which  was  never  delivered  and  was  never  ac- 
cepted, although  it  was  recorded,  would  not 
be  such  change  of  ownership  as  would  require 
such  notice  and  indorsement. — Whitney  vs. 
American  Ins.  Co.,  127  CaL  464,  467,  69  Pac. 
Rep.  897. 

4.  CHAlfGBS  OF  POSSBSSlOlf— Bffeet  on  In- 
nocent  mortgagee. — Where  policy  of  insurance 
is  made  payable  to  mortgagee  of  insured  prom- 
ises as  his  interest  may  appear,  and  policy  pro- 
vided that  if  any  change  In  possession  oc- 
curred without  notice  given  by  assured  to 
company,  policy  was  to  be  void  if  such  change 
occurs  without  knowledge  of  mortgagee,  he  is 
not  bound  by  such  provision  unless  he  had 
notice  himself  of  change  of  possession. — ^Na- 
tional Bank  vs.  Union  Ins.  Co.,  88  CaL  497,  506, 
22  Am.  St.  Rep.  824,  26  Pac.  Rep.  609. 

5.  CHANGE  OF  TITLE  AND  POSSESSION— 
"Waiver.  —  Where  insurance  company  had  right 
to  cancel  Its  policy  or  to  treat  it  as  forfeited 
by  reason  of  change  of  title  and  possession, 
and  its  authorized  agent,  instead  of  doing  so, 
assured  policy-holder  that  policy  was  Just  as 
good  then  as  it  ever  was,  and  covers  his  inter- 
est in  building  Just  the  same,  it  is  a  waiver  on 
part  of  company  of  such  right. — ^West  Coast 
L.  Co.  vs.  State  L  &  Ins.  Co.,  98  CaL  602,  610, 
83  Pac.  Rep.  258. 

d.  Effect. — Where  party  insured  his  build- 
ing and  contents  against  fire,  policy  contain- 
ing provisions  that  it  should  become  void  upon 
any  sale  or  conveyance  of  insured  property, 
and  could  only  be  revived  by  assignment  to 
vendee,  and  that  no  such  assignment  could  be 
made  before  loss  without  written  consent  of 
defendant  Indorsed  on  policy,  and  on  same  day 
procured  indorsement  to  be  made  on  policy  by 
company  to  effect  that  loss,  if  any,  should  be 
paid  to  certain  bank,  said  company  at  time  of 
making  such  indorsement  not  being  aware  of 
sale  and  transfer  of  property,  policy  became 
void  upon  sale  and  transfer  of  property  and 
bank    could    not   recover   upon   It. — California 


State  Bank  vs.   Hamburg-Bremen  Ins.  Co.,  71 
CaL  11,  18.  11  Pac.  Rep.  798. 

7.  CHARACTER  OF  OCCUPANTS  AS  AF- 
FECTING RISK. — Policy  of  fire  Insurance  on 
building  while  occupied  as  dwelling  cannot  be 
recovered  upon  if  when  same  was  injured  or 
destroyed  by  fire  it  was  occupied  as  disreputa- 
ble roadside  tavern  and  bawdy-house,  and  it 
is  immaterial  whether  insured  knew  or  had 
notice  of  character  of  house. — ^Allen  va  Home 
Ins.  Co.,  133  Cal.  29,  81,  65  Pac.  Rep.  188.  See 
Mawhinney  vs.  Southern  Ina  Co.,  98  Cal.  184, 
189,  82  Pac.  Rep.  946,  20  U  R.  A.  87;  Sllnkard 
vs.  Manchester  F.  Assur.  Co.,  122  CaL  695,  65 
Pac.  Rep.  417.  Mass.  Kelly  vs.  Worcester  Mut. 
F.  Ins.  Co.,  97  Mass.  284,  286.  N.T.  Kohlmann 
vs.  Selvage,  84  App.  Div.  880,  64  N.  Y.  Supp. 
280.  Fed.  Liverpool  &  Jm  &  O.  Ins.  Co.  va  Qun- 
ther,  116  U.  &  118.  bk.  29  L.  ed.  676»  6  Sup.  Ct 
Rep.  806. 

&     CONSTRUCTION  OF  FOLICT^— Condition 

In  fire  insurance  policy  "that  in  case  of  any 
change  by  which  degree  of  risk  is  increased 
without  written  consent  of  company  this  pol- 
icy shall  be  null  and  void"  has  reference  only 
to  change  produced  by  act  of  insured  such  as 
company  could  consent  to,  and  not  to  one  pro- 
duced by  accident  for  cause  over  which  in- 
sured had  no  control. — ^Breuner  va  Liverpool 
dc  L.  ft  O.  Ins  Co.,  61  CaL  101,  107,  21  Am.  Rep. 
708. 

••     Inercase    of    risk  —  Ageat*a    awtkorlty. — 

Where  fire  insurance  policy  contained  stipula^ 
tion  "if  risk  be  increased  by  any  means,"  and 
another  that  '*u8e  of  general  terms  or  any- 
thing less  than  distinct  specific  agreement 
clearly  expressed  and  indorsed  in  this  policy 
shall  not  be  considered  as  waiver  of  any 
printed  or  written  condition  or  restriction 
therein,"  ofilcer  or  agent  of  company  can  only 
authorize  increase  or  risk  in  manner  pre- 
scribed by  policy  and  not  otherwise. — Gladding 
va  California  Farmers'  Mut.  F.  Ins.  Assoc,  66 
Cal.  6,  8.  4  Pac.  Rep.  764. 

10.  Under  a  Are  Insoraaee  policy  eontalalag 
clause  that  anything  less  than  distinct  specUle 
agreement  Indorsed  or  attached  to  policy  shall 
not  be  construed  as  waiver  of  any  printed  or 
written  condition  or  restriction  therein,  local 
agent  of  company  could  not  waive  any  of  pro- 
visions of  policy  except  in  mode  specified. — 
Bnos  vs.  Sun  Ina  Co.,  67  Cal.  621,  622,  8  Pac. 
Rep.  879. 

11.  DYNAMITB  — Violating  clanso  against, 
cfleet. — Fire  policy  providing  that  it  shall  be 
void  if  dynamite  be  kept  on  premises  cannot 
be  recovered  upon  in  case  of  loss  by  fire  when 
dynamite  is  kept  thereon,  notwithstanding  fire 
was  not  caused  by  dynamite. — Bastian  vs. 
British  A.  Assur.  Co.,  143  Cal.  287,  291,  77  Pac. 
Rep.  63.  See  Cerf  vs.  Home  Ins.  Co.,  44  Cal. 
820,  18  Am.  Rep.  165;  Sllnkard  vs.  Manchester 
F.  Assur.  Co.,  122  Cal.  696.  66  Pac  Rep.  417; 
Allen  va  Home  Ins.  Co.,  188  Cal.  29,  66  Pac 
Rep.  188.  lU.  Commercial  Ins.  Co.  va  Mehl- 
man,  48  IlL  818,  96  Am.  Dec  648.  N.  H. 
Wheeler  vs.  Traders'  Ina  Co.,  62  N.  H. 
827;  Wheeler  va  Traders*  Ina  Co.,  62  N.  H.  450, 
18  Am.  St.  Rep.  682.  Mich.  Boy  or  va  Grand 
Rapids  F.  Ins.  Co.,  124  Mich.  465,  88  Am.  St.  Rep. 
838,  88  N.  W.  Rep.  124.    N.  T.  Mead  vs.  North- 
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w«8t«rn  Ins.  Co.,  7  N.  T.  580;  Westfall  vb.  Hud- 
son B.  F.  Ins.  Co.,  12  N.  T.  289.  Pa.  Trus- 
tees of  Fire  Assoc,  vs.  WllUamson,  26  Pa.  St. 
196.  Fed.  Imperial  F.  Ins.  Co.  vs.  Coos  Co.,  151 
U.  a  452,  bk.  88  L.  ed.  231,  14  Sup.  Ct.  Rep.  379. 

U.  FIRSSWORKS. — KeeplngT  fireworks  upon 
Insured  premises  is  not  violation  of  clause  in 
policy  prohibiting  keeping  or  usins  gun- 
powder upon  premises. — Tischler  vs.  Califor- 
nia Farmers'  Mut.  F.  Ins.  Co.,  68  CaL  178,  180t 
4  Pac  Rep.  1169. 

1&-  GUNPOmrDBR. — Fact  that  gunpowder 
was  kept  on  premises  contrary  to  provision  in 
policy  is  no  defense  in  an  action  thereon, 
where  complaint  alleges  that  plaintiff  in  all 
respects  faithfully  complied  with  all  terms 
and  conditions  of  policy,  which  allegation  is 
not  denied  in  answer,  and  answer  does  not  set 
up  keeping  of  gunpowder  as  defense. — Cassa- 
cia  va  Phceniz  Ins.  Co.,  28  Cal.  628,  680. 

14.  UrSURANCB  AGAINST  l^OBB  BT  FIRHI 
IS  PKRSONAIi  CONTRACT  with  owner  or 
other  person  having  insurable  interest  in  prop- 
erty insured  for  payment  of  loss  not  exceed- 
ing sum  mentioned  In  policy,  which  he  may 
sustain  by  destruction  or  Injury  of  property 
by  fire  within  time  specified  in  policy. — ^Berg- 
son  vs.  Builders'  Ins.  Co.,  88  Cal.  541,  542.  See 
Mmm.  Wilson  vs.  Hill,  44  Mass.  (8  Met.)  66; 
Fogg  vs.  Middlesex  Mut  F.  Ins.  Co.,  64  Mass. 
(10  Cush.)  837,  346.  N.  Y.  Buffalo  S.  R  Works 
vs.  Sun  M.  Ins.  Co.,  17  N.  Y.  401.  Bng.  Saddlers' 
Co.  vs.  Babcock,  1  Atk.  554;  Lynch  vs.  Dalzell, 
8  Brown's  Pari.  Cas.  497. 

15.  KESROSESNB:  OIIj. — ^Where  policy  of  fire 
Insurance  prohibited  use  of  kerosene  oil  unless 
used  as  light  in  dwelling,  and  such  oil  was 
used  as  light  in  store  covered  by  such  policy, 
policy  is  forfeited. — Cerf  vs.  Home  Ins.  Co., 
820,  822,  18  Am.  Rep.  165. 

Id,  "Wltliln  the  meaning  of  policy  of  Insiir- 
ance   prohibiting   the    use    of   kerosene    oil   as 

light  In  store,  but  permitting  it  in  dwelling,  the 
use  of  small  room  in  back  of  store  by  clerk  of 
proprietor  for  sleeping  purposes  would  not  con- 
stitute building  including  store-room  a  dwell- 
ing.— Cerf  vs.  Home  Ins.  Co.,  44  CaL  820,  822, 
18  Am.  Rep.  165. 

ir.  L.S3ASBS  OF  BUILDING  FOR  HOTE3L 
PURPOSES  for  term  of  five  years  at  a  fixed 
rent  payable  monthly,  lease  providing  that 
lessee  may  at  any  time  within  term  purchase 
property  for  certain  sum  and  lessee  agreeing 
therein  to  make  such  purchase  within  such 
time,  is  not  such  change  of  title  and  posses- 
sion as  will  render  policy  of  fife  Insurance 
taken  on  premises  by  lessor  void  where  such 
policy  contains  provision  against  change  of 
title  or  possession,  policy  being  Issued  upon 
application  stating  that  bulding  was  to  be 
leased  for  hotel  purposes. — Smith  vs.  Phoenix 
Ina  Co.,  91  Cal.  828,  329,  26  Am.  St.  Rep.  191, 
27  Pac  Rep.  788,  18  L.  R.  A.  475. 

1^  liBASING  INSURBD  PROPERTY  AND 
SURRENDERING  POSSESSION  thereof  is 
breach  of  fire  insurance  policy  containing  con- 
dition that  any  change  in  possession  without 
written  consent  of  company  shall  render  pol- 
icy void. — ^Wenzel  vs.  Commercial  Ina  Ca,  G7 
Cal.  488,  440,  7  Pac  Rep.  817. 


10.  Policy  of  Are  Insurance  containing 
elanse  against  change  of  title  or  posBesslon  is 

not  avoided  by  leasing  building  insured  to  ten- 
ant for  hotel  purposes  where  policy  was  issued 
upon  application  stating  that  was  to  be  done. 
— Smith  vs.  Phoenix  Ins.  Co..  91  Cal.  828,  829,  25 
Am.  St.  Rep.  191,  27  Pac  Rep.  788,  13  L.  R.  A. 
475. 

20.  STOCK  «SUCH  AS  IS  USUALLY  KEPT 
IN  COUNTRY  STORES"  INCLUDES  WHAT.— 

Under  policy  of  fire  insurance  on  store  of  mer- 
chandise "such  as  Is  usually  kept  in  country 
stores/'  prohibiting,  however,  keeping  of  gaso- 
lene on  premises,  insurer  Is  liable  notwith- 
standing that  gasolene  was  kept  contrary  to 
such  prohibition,  if  it  was  one  of  articles 
'which  is  usually  kept  in  country  stores. — 
Yoch  va  Home  Mut.  Ins.  Co.,  Ill  Cal.  503,  608, 
44  Pac.  Rep.  189,  84  L.  R.  A.  857.  See  Ga.  Ma- 
ril  vs.  Connecticut  F.  Ins.  Co.,  96  Ga.  604,  28 
&  E.  Rep.  463,  30  Li.  R.  A.  885.  Mass.  Elliott 
vs.  Hamilton  Mut.  Ins.  Co.,  79  Mass.  (18  Gray) 
189;  Whitmarsh  vs.  Conway  F.  Ins.  Co.,  82 
Mass.  (16  Gray)  859,  77  Am.  Dec.  414.  Mich. 
Niagara  F.  Ins.  Co.  vs.  De  Graff.  12  Mich.  124. 
Mo.  Archer  vs  Merchants'  M.  Ins.  Co.,  48  Mo. 
484.  N.  Y.  Harper  va  Albany  Mut.  Ins.  Co.,  17 
N.  Y.  194;  Pindar  vs.  Kings  County  Ins.  Co.,  36 
N.  Y.  648,  93  Am.  Dec.  544.  Pa.  Fralm  vs.  Na- 
tional F.  Ins.  Co.,  170  Pa.  St  151,  50  Am.  St. 
Rep.  753,  82  Atl.  Rep.  613. 

21.  <<YACANT  AND  UNOCCUPIED''  CLAUSE 
— Presumptive  waiver. — If  building  Is  insured 
against  loss  by  Are  under  policy  containing 
proviso  that  it  shall  be  or  become  void  in  case 
building  is  or  shall  become  vacant  or  unoccu- 
pied, when,  as  was  well  known  to  insurer  at 
date  of  policy  and  subsequently,  it  was  unoc- 
cupied and  remained  unoccupied,  insurer  will 
be  presumed  to  have  waived  clause  as  to  oc- 
cupancy.— West  Coast  L.  Co.  vs.  State  I.  &  Ins. 
Co.,  98  Cal.  502,  508,  38  Pac  Rep.  258.  See  Com- 
mercial Ina  Co.  vs.  Ives,  56  111.  402. 

99.  WATCHMAN  FOR  INSURED  PREM- 
ISES— Duty  of  Insvred. — Condition  of  Are  in- 
surance policy  providing  that  watchman 
should  be  employed  by  insured  to  guard  prem- 
ises during  such  time  as  mill  thereon  should 
be  Idle  is  not  complied  with  by  employing 
man  who  worked  In  his  own  mine  seven  hours 
during  day  and  slept  in  house  at  night  where 
he  could  not  see  mill  or  hear  what  was  going* 
on  there. — Wenzel  vs.  Commercial  Ins.  Co.,  67 
Cal.  438.  440,  7  Pac.  Rep.  817. 

28.  Under  provision  in  fire  Insurance  policy 
covering  mill  that  Insured  during  all  time  mill 
remained  idle  would  employ  watchman  to  be  in 
and  upon  premises  Insured  night  and  day.  In- 
sured is  only  bound  to  employ  proper  watch- 
man to  be  in  and  upon  premises  when  mill  was 
Idle,  and  when  It  did  so  could  not  be  held  re- 
sponsible for  his  not  being  at  time  of  fire  actu- 
ally in  mill  or  beside  it. — Sierra  M.  S.  ft  M.  Co. 
vs.  Hartford  F.  Ins.  Co.,  76  Cal.  235,  286,  18 
Pac.  Rep.  267. 

84.  Under  flre  Insurance  policy  upon  mill 
property  containing  requirement  that  when 
such  mill  was  idle  watchman  shall  be  em- 
ployed by  insured  to  be  in  and  about  premises 
day  and  night,  and  watchman  employed  was 
not  instructed  to  watch  premises  at  night,  and 
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flre  occurred  in  night  while  watchman  was 
absent  from  premises,  insured  cannot  recover 
upon  policy. — Rankin  vs.  Amazon  Ins.  Co.,  89 
Cal.  203»  210,  28  Am.  St.  Rep.  460,  26  Pac.  Rep. 
872. 


"Where  policy  of  flro  iBSumiico  reqnli 
watchman  to  be  employed  by  assured  to  watch 
Insured  premises,  if  insured  in  good  faith  em- 
ployed watchman  to  perform  duties  required 
by  terms  of  warranty  negligence  of  watchman 
will  not  preclude  recovery  for  loss  by  fire,  but 


it  must  appear  that  insured  had  in  good  faith 
employed  such  watchman. — Rankin  vs.  Ama- 
son  Ins.  Co.,  89  Cal.  203,  210.  28  Am.  St  Rep. 
460,  26  Pac.  Rep.  872.  See  Trojan  M.  Co.  vs. 
Fireman's  F.  Ins.  Co.,  67  Cal.  27,  7  Pac.  Rep.  4; 
Wenxel  va  Commercial  Ins.  Co.,  €7  Cal.  438,  7 
Pac  Rep.  817;  Cowan  vs.  Phenix  Ins.  Co.,  78 
Cal.  181,  20  Pac.  Rep.  408;  Waters  vs.  Mer- 
ohanta'  Ins.  Co.,  86  U.  a  (11  Pet.)  213,  219,  bk. 
9  U  ed.  691. 


§  2764.  ALTERATION  NOT  INOBEASINO  BISK.  An  alteration  in  the  use 
or  condition  of  a  thing  insured  from  that  to  which  it  is  limited  hy  the  policy, 
which  does  not  increase  the  risk,  does  not  affect  a  contract  of  fire  insurance. 

History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  eonstrued,  referred  to,  etc 

2.  Change  of  titl»— Effect. 

3.  Same — Authority  of  agents  to  waive. 

4.  Same — Promise  of  agent  to  secure  eonsent, 

effect. 

5.  Ck)n8truction  of  section. 


1.  APPLIED^  CITED,  COlfSTRUBD,  Rfl3« 
FBRRBD  TO,  etc.,  in:  Slinkard  vs.  Manchester 
F.  Assur.  Co.,  122  Cal.  696,  697,  699  (referred  to), 
600  (construed).  66  Pac.  Rep.  417. 

a.  CHANGE  OF  TITLE  —  Effect.  —  Insured 
having  transferred  title  to  property  after  In- 
surance was  effected  and  before  her  death, 
contrary  to  provision  in  policy  voiding  it  in 
case  of  any  chansre  of  title  in  property  insured, 
her  estate  cannot  recover  on  such  policy  for 
loss  occurring  by  flre  after  her  death. — Qillon 
vs.  Northern  Assur.  Co.,  127  Cal.  480,  482,  69 
Pac.  Rep.  901. 

8.  Authority  of  acenta  to  waive. — ^Agents  of 
flre  Insurance  company  were  authorized,  there 
belns:  no  provision  in  policy  to  contrary,  to 
modify  or  altos:ether  waive  condition  of  policy 
forbiddinsT  any  change  to  take  place  in  title 
or  possession  of  property  Insured. — Sllverbers 
vs.  Phenix  Ins.  Co.,  67  Cal.  36,  41,  7  Pac.  Rep. 
88.  See  Union  Mut.  L.  Ins.  Co.  vs.  Wilkinson. 
80  U.  &  (IS  Wall.)  222,  bk.  20  L.  ed.  617. 

4,     Promise  of  aseat  to  seevre  eonscnt,  ef- 


fect.— ^Policy  of  flre  Insurance  providing  that 
property  Insured  should  not  be  conveyed  to 
third  parties  nor  policy  assigned  without 
written  consent  of  company  is  void  if  such 
property  is  conveyed  or  policy  Is  assigned,  and 
promise  of  agent  of  company  to  procure  con- 
sent of  company  to  its  assignment  is  not  suf- 
flcient  to  entitle  Insured  to  recover  on  policy 
If  no  further  steps  were  taken  to  procure  such 
consent. — Shuggart  vs.  Lycoming  F.  Ins.  Co.,  66 
Cal.  408,  418. 

6.     CONSTRUCnOlf  OF  SECTION.— It  is  not 

to  be  supposed  that  legislature  intends  by  S  2611 
ante  to  give  insurer  right  to  insert  condition 
In  policy  which  if  violated  should  avoid  it 
and  by  |  2764  take  away  that  right,  and  there- 
fore terms  "alterations  in  use  or  condition"  had 
reference  to  policies  silent  upon  subject,  in 
which  case  general  rule  is  that  contract  is  not 
thereby  avoided  unless  change  of  use  or  condi- 
tion materially  increases  risk,  but  where  policy 
in  terms  stipulates  against  use  for  certain  pur- 
poses or  restricts  use  to  certain  definite  purposes 
9  2764  was  not  intended  to  apply,  and  it  intro- 
duces rule  under  which  injured  could  by  proof 
that  there  was  less  hazard  in  change  of  use  en- 
force policy  which  stipulated  against  such 
changed  use. — Slinkard  vs.  Manchester  F.  As- 
sur. Co.,  122  CaL  696.  699,  66  Pac  Rep.  417. 


§2766.  ACTS  OF  THE  INSURED.  A  contract  of  fire  insnraiice  is  not  affected 
by  any  act  of  the  insured  subsequent  to  the  execution  of  the  policy,  which  does  not 
violate  its  provisions,  even  though  it  increases  the  risk  and  is  the  cause  of  a  loss. 

History:     Enacted  March  21,  1872. 


See  notes  to  ||  276S,  2754  ante. 

As  to  aMivBmeat  of  policy,  frhen  valid, 
what  constitutes,  see  monographic  note  66  Am. 
Dec.  747. 

As  to  when  sale  or  alienation  of  propertr 


avoids  policy,  see   monoffraphlo  note    28  Am. 
Dea  164. 

As  to  effect  of  temporary  removal  of  prop- 
erty, see  monographic  note  28  Am.  Rep.  148. 


§  2756.  MEASXTBE  OF  INDEMNITY.  If  there  is  no  valuation  in  the  policy, 
the  measure  of  indemnity  in  an  insurance  against  fire  is  the  expense,  at  the  time 
that  the  loss  is  payable,  of  replacing  the  thing  lost  or  injured  in  the  condition  in 
which  it  was  at  the  time  of  the  injury;  but  the  effect  of  a  valuation  in  a  policy  of 
fire  insurance  is  the  same  as  in  a  policy  of  marine  insurance. 

History:     Enacted  Mareh  21,  1872. 
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An  to  Tallied  poller  la  marlBe  laaoraiieey 
Me  ante  i  2736. 

Ae    to    what    Incladed    la    loaa    by    flre^    see 

monosrraphlo  note  46  Am.  Dec.  657. 

As  to  rlffht  of  Inaurer  to  reballd  or  repair 
after  flre»  see  monofipraphle  note  11  Am.  Rep. 
68. 

Aa  to  frhat  la  total  lose  br  Are,  see  mono* 
graphic  note  69  Am.  St.  Rep.  810. 

Aa  to  eonatmetlTe  total  loss  of  lasvred  bvlld- 
Ins,  see  monosrraphlo  note  by  C  W.  Phillips, 
66  Lk  R.  A.  784. 

As  to  Insarer's  optloa  to  reballd«  see  mono- 
graphic note  by  H.  P.  Farnum,  26  L.  R.  A.  868. 

WHERB  FIRES  INSURANCES  POLICY  FRO- 
TIDESS  FOR  AliVARD  and  arbitration  In  case 
of  disagreement  and  such  arbitration  and 
award  Is  had.  Insured  cannot  recover  on  policy. 


but  must  recover  on  award. — Carroll  vs.  GIrard 
F.  Ins.  Co..  72  Cal.  297,  302,  18  Pac.  Hep.  863. 

Aa  to  arbltratlOB  In  fladns  amount  of  lose, 
see  Old  Saucellto  L.  &  D.  D.  Co.  vs.  Commercial 
U.  Assur  Co.,  66  Cal.  253,  6  Pac.  Rep.  232; 
Adams  vs.  South  British  F.  Ins.  Co.,  70  Cal. 
198,  11  Pao.  Rep.  627;  Case  vs.  Manufacturers' 
F.  A  M.  Ins.  Co.,  82  Cal.  263,  21  Pac.  Rep.  843, 
82  Id.  1083;  Farnum  vs.  Phoenix  Ins.  Co.,  83 
Cal.  246,  17  Am.  St.  Rep.  233,  23  Pac.  Rep.  869; 
Orelss  vs.  State  I.  &  Ins.  Co.,  98  Cal.  241,  38 
Pac  Rep.  195;  Stockton  Comb.  Harv.  &  A. 
Works  vs.  Glens  Falls  Ins.  Co.,  98  Cal.  667,  38 
Pac.  Rep.  633;  Holbrook  vs.  Balolse  F.  Ins.  Co., 
117  CaL  661,  49  Pac.  Rep.  655. 

For  definition  of  total  loss  of  balldlnc  see 
Williams  vs.  Hartford  Ins.  Co..  64  Cal.  442,  36 
Am.  Rep.  77. 


§  2757.  VALUE  OF  INTEREST  IN  POLIOY  OF  INSUBANOE,  HOW  HAY 
BE  FIXED.  TOTAL  OB  PARTIAL  LOSS.  Whenever  the  insured  desires  to  have 
a  valuation  named  in  his  policy,  insuring  any  building  or  structure  against  fire, 
he  may  require  such  building  or  structure  to  be  examined  by  the  insurer  and  the 
value  of  the  insured's  interest  therein  shall  be  thereupon  fixed  by  the  parties.  The 
cost  of  such  examination  shall  be  paid  for  by  the  insured.  A  clause  shall  be  in- 
serted in  such  policy  stating  substantially  that  the  value  of  the  insured's  interest 
in  such  building  or  structure  has  been  thus  fixed.  In  the  absence  of  any  change 
increasing  the  risk  without  the  consent  of  the  insurer  or  of  fraud  on  the  part  of  the 
insured,  then  in  case  of  a  total  loss  under  such  policy,  the  whole  amount  so  insured 
upon  the  insured's  interest  in  such  building  or  structure,  as  stated  in  the  policy 
upon  which  the  insurers  have  received  a  premium,  shall  be  paid,  and  in  case  of  a 
partial  loss  the  full  amount  of  the  partial  loss  shall  be  so  paid,  and  in  case  there 
are  two  or  more  policies  covering  the  insured's  interest  therein,  each  policy  shall 
contribute  pro  rata  to  the  payment  of  such  whole  or  partial  loss.  But  in  no  case 
shall  the  insurer  be  required  to  pay  more  than  the  amount  thus  stated  in  such 
policy.  This  section  shall  not  prevent  the  parties  from  stipulating  in  such  policies 
concerning  the  repairing,  rebuilding  or  replacing  buildings  or  structures  wholly  or 
partially  damaged  or  destroyed. 

History:   Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  572. 


CHAPTER  IV. 

LIFB  AND  HSLAL.TH  INSURANCE. 


§  2762.     Insurance  upon  life,  when  payable. 
§  2763.     Insurable  interest. 
§  2764.    Assignee,  etc.,  of  life  policy  need  have 
no  interest. 


S  2765.    Notice  of  transfer. 
S  2766.    Measure  of  indemnitj. 


§  2762.  mSURANGE  UPON  UFE,  WHEN  PAYABLE.  An  insurance  upon 
life  may  be  made  payable  on  the  death  of  the  person,  or  on  his  surviving  a  speci- 
fied period,  or  periodically  so  long  as  he  shall  live,  or  otherwise  contingently  on 
the  continuance  or  determination  of  life. 

History:     Enacted  March  21,  1872. 

1, 2.  Acceptance  of  premium — Effect  of  as  waiver.  6,  7.  Accident  policy,  insures  against  what. 

3.  Accident  to  mining  expert — ^Liability.  8,  9.  Beneficial  society — ^Assessments — ^Waiver. 

4.  Accident  insurance — Biding  on  locomotive.  10.  Same — Construction  of  policy. 

5.  "Accident,"  meaning  of.  11.  Same — ^Waiver  of  default. 
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12.  Same— Suspension  of  member,  effect. 

13.  Default  in  payment — ^Effect. 

14.  Delivery  of  policy — Facts  not  amounting  to. 

15.  Failure  to  pay  or  exercise  option,  effect. 

16.  Payment  to  wrong  party,  effect. 

17.  Suicide — ^Liability  for. 

18.  To  whom  payable— -Fiancee. 

19.  Same — Executor. 

20.  Same — Person  designated  in  policy. 

Am  to  aftvtiial  life,  health,  aad  aeddcnt  laaiir- 
anee  corpomtloaa,  see  ante  f  437. 

A«  to  benefleiavy  of  life  poller,  rcsulta  of 
death  of  before  that  of  the  pevaoa  mrhoae  life 
ia  laaared,  see  mono^aphlc  note  11  Am.  St. 
Rep.  721. 

Aa  to  'Who  are  lesal  repreoeatatlTea  trlthla 
meanias  of  life  Inauraace  policlee,  see  mono- 
irraphic  note  by  B.  A.  Rich,  80  L.  R.  A.  609. 

Aa  to  what  eonatltatea  total  dlsabllitr  of  la- 
•ared,  see  monogrraphic  note  by  Irwin  Taylor, 
88  Lk  R.  A.  529. 

Aa  to  proximate  eauae  of  death,  see  mono- 
^aphic  note  by  B.  A.  Richp  17  Li.  R.  A.  753. 

Aa  to  payBieBt  of  life  poller  to  whoai  anade, 
see  monographic  note  by  Robert  Desty,  2  Lb  R. 

A.  161. 

As  to  who  are  ''helra**  wlthla  meaalair  of  life 
laaaraace   policies,    see    monosrraphic    note   by 

B.  A.  Rich,  30  L.  R.  A.  698. 

1.  ACCEFTANCB  OF  PRBMIUM  FOR  LIFB 
IN817RANCB  after  time  when  it  should  have 
been  paid  is  waiver  of  forfeiture  which  migrht 
have  been  enforced  because  of  its  not  being: 
paid  when  due,  and  same  eftect  is  sriven  to 
asrreement  to  accept  at  future  time  such  over- 
due premium  and  tender  in  pursuance  of  such 
agreement. — ^Murray  vs.  Home  Benefit  L.  As- 
soc, 90  Cal.  402p  407.  25  Am.  St.  Rep.  133,  27 
Pac.  Rep.  309.  See  Knickerbocker  L.  Ins.  Go. 
vs.  Norton,  96  U.  a  234,  bk.  24  L.  ed.  689. 

2.  Inspoaiac  or  colleetlas  an  aaaeoiiment  by 

mutual  life  insurance  company  after  It  has 
knowledsre  of  facts  entitling  it  to  consider 
policy  no  longrer  bindingr  upon  it  without  its 
assent  is  waiver  of  rigrht  to  claim  forfeiture 
which  otherwise  it  migrht  have  insisted  upon. 
— Murray  vs.  Home  Benefit  L.  absoc,  90  CaL 
402,  407,  25  Am.  St.  Rep.  133,  87  Pac.  Rep.  809. 

8.  ACCIDENT  TO  MINING  EXPERT— Lia- 
bility*— Life  insurance  company  is  liable  for 
accident  happeningr  to  one  insured  as  miningr 
expert  althougrh  insured  was  not  Injured  while 
actually  engragred  in  direct  duties  of  miningr  ex- 
pert and  althougrh  policy  provided  that  if  he 
was  in  any  occupation  or  exposure  classed  by 
company  as  more  hazardous  than  that  of  min- 
ingr expert  his  insurance  should  be  only  for 
such  sums  as  premium  paid  by  him  will  pur- 
chase at  rates  fixed  for  such  increased  hasard* 
but  did  not  provide  that  it  groverned  only  those 
accidents  occurring*  while  engragred  in  direct 
duties  as  mining:  expert. — Berliner  vs.  Travelers* 
Ins.  Co.,  121  Cal.  458,  464,  66  Am.  St.  Rep.  49,  68 
Pac.  Rep.  918,  41  L.  R.  A.  467.  See  Provident 
L.  Ins.  Co.  vs.  Fennell,  49  111.  180;  North  Ameri- 
can Lb  &  A.  Ins.  Co.  vs.  Burrougrhs,  69  Pa.  St. 
48,  8  Am.  Rep.  212. 

4.  AN  ACCIDENT  INSITRANCB  POLICT— 
Aarnlaat  accident  while  ridlns  In  railroad  trala 

will  render  company  liable  for  accident  to 
passenger    riding    on    locomotive    attached    to 


passenger  train. — ^Berliner  vs.  Travelers'  Ins. 
Co..  121  CaL  468.  468,  66  Am.  St.  Rep.  49.  63  Pac. 
Rep.  918.  41  L.  R.  A.  467. 

6.  «ACCIDE1VT^  ^WITHIN  MEANING  OF 
ACCIDENT  POLICY  DTCLITDES  any  event 
which  takes  place  without  foresight  or  expec- 
tation of  person  acted  upon  or  afTected  by 
event. — ^Richards  vs.  Travelers'  Ins.  Co.,  89  CaL 
170.  177.  23  Am.  St.  Rep.  456,  26  Pac.  Rep.  762. 

e.  ACCIDENT  POLICY  INSURING  AGAINST 
INJURIES  INCAPACITATING  ASSURED  FROM 
TRANSACTING   ETBRY  KIND    OF   BUSINESS 

pertaining  to  his  occupation  of  capitalist,  does 
not  insure  agrainst  any  occupation  which  capi- 
talist may  enffa^e  in,  but  simply  agrainst  those 
occupations  which  are  understood  to  result 
from  condition  of  helng  capitalist,  and  if  as- 
sured is  incapacitated  by  accident  from  per- 
formlngr  any  business,  company  is  liable  under 
the  policy. — Bean  vs.  Travelers'  Ins.  Co.,  94 
Cal.  581,  687.  29  Pac  Rep.  1118. 

7.  Acddeat  policy  provldlac  that  death  of 
or  Injnry  to  aaanred  mast  aot  he  caused  by  de- 
alsa  of  another  person  does  not  relieve  com- 
pany from  liability  for  death  of  assured  caused 
by  blow  dealt  him  by  person  who  did  not  in- 
tend to  kill  assured. — Richards  vs.  Travelers' 
Ins.  Co.,  89  Cal.  170,  177.  23  Am.  St.  Rep.  455. 
26  Pac.  Rep.  762. 

8.  BEBTEFICIAL  SOCIETY — ^Aaaesameata — 
Waiver. — Where  delinquent  member  of  benefi- 
cial society  has  right  to  reinstatement  to  bene- 
fits under  his  contract  of  insurance,  either  with 
or  without  conditions,  making:  of  subsequent 
assessments  which  he  is  required  to  pay  be- 
fore he  can  be  reinstated  and  grivinff  him  notice 
thereof  do  not  in  any  manner  waive  his  first 
default,  but  are  entirely  consistent  with  duty 
of  society  towards  him. — Carlson  vs.  Supreme 
Counsel  A.  L.  of  H.,  116  Cal.  466,  479,  47  Pac  Rep. 
875,  86  L.  R.  A.  643.  See  Iowa.  Lefllngrwell  vs. 
Grand  Lodgre,  86  Iowa  279,  68  N.  W.  Rep.  243. 
Maaa.  Lyon  vs.  Supreme  Assembly,  153  Mass. 
83,  26  N.  E.  Rep.  236.  Mo.  Stiepel  vs.  German 
Am.  Mut.  L.  Assoc.  65  Mo.  App.  224.  Pa.  Mu- 
tual P.  L.  Ins.  Co.  vs.  Laury.  84  Pa.  St.  43; 
Crawford  Co.  Mut  Ins.  Co.  vs.  Cochran,  88  Pa. 
St.  280:  Lantz  vs.  Vermont  L.  Ins.  Co..  189  Pa. 
St.  646,  28  Am.  St.  Rep.  202,  21  Atl.  Rep.  80.  10 
L.  R.  A.  577.  Wla.  Baum^art  vs.  Modern  Wood- 
men of  A.,  86  Wis.  546,  55  N.  W.  Rep.  718. 

9.  Rule  that  If  Insurance  company  after 
knowledgre  of  any  default  for  which  it  migrht 
terminate  contract  for  Insurance  enters  Into 
negrotiations  or  transactions  with  ass"r«d 
which  recognize  continual  validity  of  policy 
and  treats  it  as  still  In  force,  rigrht  to  claim 
forfeiture  for  such  previous  default  is  waived, 
does  not  apply  to  case  where  Insured  in  bene- 
ficial society  has  rigrht  to  reinstatement  within 
sixty  days  after  forfeiture  upon  paying 
amount  due  and  all  accruing  assessments  sub- 
sequent to  default  and  prior  to  reinstatement. 
— Carlson  vs.  Supreme  Counsel  A.  U  of  H.,  116 
Cal.  466,  479,  47  Pac  Rep.  875.  85  U  R.  A.  648. 

10.  CoBstractioB  of  policy. — Where  certifi- 
cate of  life  insurance  provided  that  if  certifi- 
cate has  been  In  force  for  five  years  from  its 
date,  and  death  shall  occur  within  six  months 
from  date  of  maturity  of  dues  unpaid,  or  with- 
in   six    months    from    date    of   mortuary    call. 
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which  such  memher  has  omitted  or  nesriected 
to  pay,  certificate  shall,  nevertheless,  be  paid 
and  payable  to  beneficiary;  if  more  than  six 
months  intervenes  between  death  of  insured 
and  payment  of  last  mortuary  call,  beneficiary 
cannot  recover. — ^Brown  vs.  Mutual  R.  F.  Ij. 
Assoc  187  Cal.  278,  280,  70  Pac  Rep.  187. 

11*  TFalvcr  of  default. — ^Where  member  of 
benefit  association  is  in  default  for  some  of 
his  payments  and  association  afterwards  al- 
lows him  to  pay  them,  and  levies  and  receives 
payment  of  other  assessments.  It  waives  de- 
fault and  he  becomes  a^ain  member  in  good 
standing;  and  if  afterwards  he  changes  his 
beneficiary,  his  right  so  to  do  is  not  afTected 
by  fact  that  he  was  not  formally  reinstated 
In  membership. — ^Millard  vs.  Supreme  Counsel 
A.  Lb  of  H.,  81  Cal.  840,  849,  22  Pac  Rep.  864. 

IX  SnsipeaaloB  of  membery  effect. — ^Where 
suspension  of  certificate  holder  in  mutual  ben- 
efit association  attaches  by  operation  of  law 
upon  event  named,  as  for  non-payment  of  as- 
sessments, and  member  dies  before  suspen- 
sion has  been  set  aside  in  conformity  with 
rules  of  order,  there  can  be  no  recovery  on  his 
benefit  certificate. — Carlson  vs.  Supreme  Coun- 
sel A.  L.  of  H..  115  Cal.  466,  478,  47  Pac.  Rep. 
875,  85  !•.  R.  A.  648.  See  HI.  Illinois  B.  Soc 
vs.  Baldwin,  86  111.  479.  Iowa.  Brown  vs. 
Grand  Counsel,  81  Iowa  400,  46  N.  W.  Rep. 
1086.  Ky«  American  A.  Soc.  vs.  Helburn,  85 
Ky.  1,  7  Am.  St.  Rep.  571,  2  &  W.  Rep.  496, 
N.  H.  Atlantic  Mut.  L.  Ins.  Co.,  83  N.  H.  9. 
IV.  J.  Holland  vs.  Supreme  Council  C.  F.,  64 
N.  J.  L.  490,  25  Atl.  Rep.  367.  N.  Y.  McDonald 
vs.  Ross-Lewin,  29  Hun  (N.  Y.)  87.  Fed.  Ma- 
deira vs.  Merchants'  Exch.  B.  Soc.  16  Fed. 
Rep.  749;  Rood  vs.  Railway  P.  &  T.  C.  Mut. 
Ben.  Assoc,  31  Fed.  Rep.  62. 

13.  DESFAULT      Ilf      PAYMBNT  —  Bffeet. — 

Where  life  insurance  policy  provided  that  it 
should  be  void  in  case  of  default  made  in  any 
pasrments  of  premiums,  but  allowed  thirty 
days'  time  as  concession  for  payment  of  all 
premiums  after  first  year's  premium,  default 
in  payment  of  second  instalment  of  first  an- 
nual premium  when  due  will  forfeit  policy  al- 
though insured  died  few  days  after  it  became 
due. — Cayford  vs.  Metropolitan  F.  Ins.  Co.,  144 
Cal.  763,  766,  78  Pac  Rep.  258.  See  Methvin  vs. 
Fidelity  Mut.  L.  Ins.  Co.,  129  CaL  251,  61  Pao. 
Rep.  1112. 

14.  DELITERY  OF  POLICY — Facts  not 
amonvtlng  to, — Where  one  applies  for  life  in- 
surance policy  and  solicitor  of  company  agrees 
to  procure  policy  for  him  and  take  his  note  at 
three  months  for  premium  for  first  year,  and 
policy  is  forwarded  by  company  to  local  agent, 
who  in  mean  time  becoming  skeptical  as  to  sol- 


vency of  assured,  declines  to  deliver  policy  and 
surrenders  note  for  premium  therefor  and  re- 
turns policy  to  company,  which  cancels  It, 
there  was  no  legal  delivery  of  policy  and  no 
rights  of  beneficiary  vested. — Griffith  vs.  New 
York  L.  Ina  Co.,  101  Cal.  627,  638,  40  Am.  St. 
Rep.  96,  86  Pac  Rep.  118. 

16.  FAIIiURB  TO  PAY  OR  BXBRCISB  OP- 
TlOlVy  BFFBCT. — Where  insured  under  life 
policy,  upon  which  he  has  failed  to  make  pay- 
ment of  premium  due,  and  who  has  failed  to 
avail  himself  of  certain  options  given  by  pol- 
icy in  such  case,  either  to  take  paid-up  policy 
or  its  cash  value,  or  extended  insurance  for 
full  amount  of  policy  for  certain  term,  has  for- 
feited policy  by  failure  to  pay  premium,  or  to 
exercise  his  option,  company  is  not  liable 
thereon  in  case  of  his  death. — ^Blake  vs.  Na- 
tional Li.  Ins.  Co.,  128  Cal.  470,  474,  66  Pac.  Rep. 
101. 

13.  PAYMBNT  TO  WRONG  PARTY,  BF- 
FBCT.— Fact  that  life  insurance  company  paid 
policy  to  wrong  party  is  no  defense  to  action 
brought  by  right  party.  Applied  in  case  where 
payment  was  made  to  administrator  of  de- 
ceased instead  of  to  his  widow. — ^McGrew  vs. 
Mutual  L.  Ins.  Co.,  182  Cal.  86,  98,  84  Am.  St. 
Rep.  20,  64  Pac.  Rep.  103. 

17.  SUICIDB— Liability  for.— Under  a  pol- 
icy of  life  insurance  providing  that  company 
should  not  be  liable  in  case  of  self-destruction 
of  insured,  whether  voluntary  or  involuntary, 
and  whether  he  be  sane  or  insane  at  time,  if 
insured  committed  suicide  while  temporarily 
insane  company  is  not  liable. — Dennis  vs. 
Union  Mut.  Lb  Ins.  Co.,  84  Cal.  570,  572,  24  Pac. 
Rep.  120. 

18.  TO  WHOM  PAYABLB— Fiancee.— Policy 
of  life  insurance  in  which  beneficiary  is  desig- 
nated as  fiancee  of  insured  will  be  paid  to  her 
notwithstanding  Insured  was  married  man, 
term  employed  being  merely  descriptio  per- 
sons.— Woodman  O.  W.  vs.  Rutledge,  183  Cal. 
€40,  644,  65  Pac  Rep.  1105.  See  Wlnterhalter 
va  Workmen's  G.  F.  Assoc,  76  CaL  245,  248. 
17  Pac  Rep.  1. 

19.  Bxecntor. — ^Life  insurance,  upon  death 
of  assured  leaving  will  devising  all  of  his  es- 
tate and  effects  to  his  mother  after  payment  of 
his  debts  and  liabilities,  is  payable  to  executor 
of  estate. — ^Wlnterhalter  va  Workmen's  G.  F. 
Assoc,  75  Cal.  246,  250, 17  Pac  Rep.  1. 

20.  Person  designated  In  policy. — ^Where 
policy  of  life  insurance  expressly  designates 
person  as  entitled  to  receive  insurance  money 
such  designation  is  conclusive  In  absence  of 
some  question  as  to  rights  of  creditors. — Wln- 
terhalter vs.  Workmen's  G.  F.  Assoc,  76  Cal. 
245.  248,  17  Pac  Rep.  1. 


§2763.  INSUBABLE  INTEREST.  Every  person  has  an  insurable  interest  in 
the  life  and  health: 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for  education  or  sup- 
port; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the  payment  of  money,  or 
respecting  property  or  services,  of  which  death  or  illness  might  delay  or  prevent 
the  performance ;  and, 
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4.  Of  any  person  upon  whose  life   any  estate  or  interest  vested  in  him  de- 

P^°^-  History:     Enacted  March  21, 1872, 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construction  of  section. 

3.  Contract  to  advance  money. 

4.  Creditor  in  life  of  debtor. 

5.  8ame>— Non-collectable  debt. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  in:  Curtlss  vs.  u^tna  L.  Ins. 
Co.,  90  Cal.  245,  248,  26  Am.  St  Rep.  114.  27 
Pac.  Rep.  211  (construed). 

Am  to  Insurable  Imtereat  la  general,  see  ante 
I  2546  et  seq. 

As  to  Insurable  Interest  In  life  Insnranee, 
whether  policy  may  be  made  payable  to  person 
bavins  none,  see  monographic  note  58  Am. 
Rep.  852. 

As  to  Insurable  Interest,  vrben  exists  In  life 
Insurance,  see  monosrraphlo  note  4€  Am.  Rep. 
189;  52  Am.  Rep.  135;  67  Am.  Dec.  98. 

As  to  what  Is  sood  health  within  the  mean- 
Ins  of  the  law  of  life  insurance,  see  mono- 
erraphlc  note  10  Am.  St.  Rep.  242. 

As  to  whether  assignee  of  life  Insuranee  pol- 
icy must  have  Insurable  Interest,  see  mono- 
Seraphic  note  27  Am.  Rep.  827. 

As  to  Insurable  Interest  In  life  of  another, 
and  necessity  of,  see  mono^aphlc  notes  46 
Am.  Rep.  189;  62  Am.  Rep.  136;  57  Am.  Dec.  93; 
68  Am.  Rep.  862. 

As  to  Insurable  Interest  In  life  Insurance, 
see  monogrraphic  notes  by  Robert  Desty,  1  Lb 
R.  A.  238;  2  L.  R.  A.  844;  6  L.  R.  A.  186;  7  Ia  R. 
A.  217. 

As  to  Insurable  Interest  of  vrlfe  In  hnsband^s 
life,  and  wife's  capacity  to  make  contract  of  In- 
surance, see  monographic  note  by  Robert  Des- 
ty, 10  L.  R.  A.  259. 

As  to  insurance  on  life  of  minor,  see  mono- 
graphic note  by  Irwin  Taylor,  67  L.  R.  A.  496. 


As  to  life  Insuranee  to  secure  debt  to  In- 
surer, see  monosrraphlc  note  by  J.  H.  Hill,  53 
L.  R.  A.  462. 

As  to  Insurable  Interest  la  life  of  parent  or 
child,  or  other  relative  by  blood,  see  mono- 
Kraphio  note  by  F.  H.  Bowlby,  64  U  R.  A.  226. 

As  to  rlsht  to  take  life  Insurance  for  benefit 
of  stranger,  see  note  by  H.  P.  Farnum,  25  L.  R. 
A.  627. 

As  to  validity  of  life  insurance  for  benefit  of 
betrothed  vrlfe,  see  monoffraphle  note  by  H. 
P.  Farnum,  19  L.  R.  A  187. 

a.  CONSTRUCTION  OF  SBCTIONir— Section 
does  not  apply  to  insurable  interest  in  policies 
issued  before  it  was  enacted  and  became  the 
law. — Curtlss  vs.  .ffitna  Lslns.  Co.,  90  Cal.  246. 
248,  26  Am.  St.  Rep.  114,  27  Pac  Rep.  211. 

8.     CONTRACT     TO     ADVANCE     MONET.— 

Binding  contract  to  advance  money  to  an- 
other ffives  person  who  contracts  to  advance 
money  Insurable  interest  in  life  of  other.— 
Curtlss  vs.  iStna  U  Ins.  Co.,  90  CaL  246,  261, 

26  Am.  St  Rep.  114,  27  Pac.  Rep.  211.  See  Scott 
vs.  Dickson,  108  Pa.  St  6,  66  Am.  Rep.  192;  Con- 
necticut Mut  Lb  Ins.  Co.  vs.  Schaefer,  S4  U.  & 
467,  bk.  24  L.  ed.  261. 

4.     CREDITOR     IN     LIFE     OF     DEBTOR^— 

Creditor  has  insurable  interest  in  life  of  his 
debtor  to  extent  of  his  debt — Curtiss  vs.  ^tna 
L.  Ins.  Co.,  90  CaL  246,  260,  26  Am.  St  R«p.  114, 

27  Pac.  Rep.  211. 

8.  NON-COL.LECTABL.E  DEBT. — ^It  seems 
that  debt  thouflrh  not  legally  coIlecUble  by 
reason  of  bar  of  statute  of  limitations  srlves 
insurable  interest  under  life  insurance  policy. 
— Curtiss  vs.  .ffiltna  L.  Ins.  Co.,  90  CaL  246,  249. 
26  AoL  St  Rep.  114,  27  Pac.  Rep.  211. 


§  2764.    ASSIGNEE,  ETC.,  OF  LIFE  POLICY  NEED  HAVE  NO  INTESEST. 

A  policy  of  insurance  upon  life  or  health  may  pass  by  transfer,  will,  or  succession 
to  any  person,  whether  he  has  an  insurable  interest  or  not,  and  such  person  may 
recover  upon  it  whatever  the  insured  might  have  recovered. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  Assignment  as  collateral — ^Effect. 

4.  Same — Insurable  interest 

5.  Beneficiary,  interest  of. 

6,  7.  Change  of  designation  of  beneficiary — ^An- 
thority  of  policy-owner. 
8,  Surrender  of  policy  without  consent  of  ben* 
eficiary. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Curtiss  vs.  ^tna  Life 
Ins.  Co.,  90  Cal.  246,  248,  26  Am.  St  Rep.  114, 
27  Pac.  Rep.  211  (applied). 

Aa  to  nnalsnineiit  of  life  policies,  see  mono- 
erraphlc  note  87  Am.  St.  Rep.  484. 

As  to  aaaisnineBt  of  life  policy  to  one  ha-rlna: 
no  Interest  In  life  Insured,  see  monographic 
note  16  Am.  St  Rep.  906. 

S.  ASSIGNMENT  AS  COLLATERAI^  —  Ef- 
fect.— Leg:al  title  to  policy  of  life  insurance  as- 
Bisned  hy  insured  to  one  to  be  held  by  him  aa 


collateral  security  for  certain  advances,  passes 
by  assisrnment  to  assigrnee,  and  Interest  of  in- 
sured in  policy  is  what  remains  of  it  after  ad- 
vances for  security  for  which  it  was  assigned 
have  been  satisfied,  and  assigrnee  cannot  be  made 
to  surrender  it  to  insured  until  advances  made 
by  him  are  repaid. — Oilman  vs.  Curtis,  66  CaL 
116,  117.  4  Pac.  Rep.  1094. 

8.  Clause  In  life  Insuranee  policy  proTldlac 
tbat  any  claim  made  by  any  aaalcnee  of  policy 
shall  be  subject  to  proof  of  interest  does  not 
apply  to  an  assignee  who  holds  policy  merely 
as  collateral  security  for  repayment  of  money 
advanced  to  or  for  Insured. — Curtlss  vs.  ^tna 
Lu  Ins.  Co.,  90  CaL  246,  261,  26  Am.  St.  Bep. 
114,  27  Pac.  Rep.  211.  See  Warnock  vs.  Davit. 
104  U.  &  776,  bk.  26  L.  ed.  924. 

4.  Insurable  interest. — ^Where  policy  of  life 
Insurance  is  assigned  as  collateral  security  for 
payment  of  debt,  assignee  has  insurable  inter- 
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est  in  policy  and  may  sue  to  recover  thereon, 
and  question  as  to  whether  that  debt  was  sub- 
sequently paid  Is  one  with  which  company  has 
no  thins:  to  do,  as  after  loss  and  fixed  liability 
attached  it  is  of  no  concern  to  insurer  whether 
assignee  has  or  has  not  an  interest  in  life  in* 
•ured. — Curtlss  vs.  ^tna  L*.  Ins.  Co.,  90  CaL  246, 
S66,  25  Am.  St  Rep.  114,  27  Pac.  Rep.  211. 

CS.     BElfBFICIARY  NAMSD  IN  POLICT  AI<- 
TH017GH  HB  HAS  PARTBD  ^BITITH  NOTHING 

and  is  simply  object  of  another's  bounty  has 
acquired  vested  and  irrevocable  interest  In 
policy  which  he  may  keep  alive  for  his  own 
benefit  by  paying  premiums  or  assessments,  if 
person  who  effected  Insurance  falls  to  do  so.^ 
Tore  vs.  Booth,  110  Cal.  288,  242,  62  Am.  St. 
Rep.  81,  42  Pac.  Rep.  808. 

«.  CHANGB  OF  OBSIGNATION  OF  BBNB- 
FICIARY — Authority  of  policy-owner. — ^Where 
life  insurance  policy  designates  person  to 
w^hom  insurance  money  Is  to  be  paid,  person 
w^ho  procures  insurance  and  who  continues  to 
pay  premiums  has  no  authority  by  will  or 
deed  to  chansre  deslgrnatlon  of  title  to  moneys; 
such  change  of  designation  can  only  be  made 
by  persons  originally  designated,  and  all  of 
such  persons  must  concur  in  the  change.— 
Griffith  vs.  New  York  L.  Ins.  Co.,  101  Cal.  627, 
636,  40  Am.  St.  Rep.  96,  86  Pac  Rep.  118.  See 
c;«nii.  Chapln  vs.  Fellowes,  86  Conn.  182,  4 
Am.  Rep.  49.  Haas.  Gould  vs.  Emerson,  99 
Mass.  164,  96  Am.  Dee.  720.  N,  Y.  Ruppert  vs. 
Union  Mut.  Ins.  Co.,  7  RobL  (N.  Y.)  155.  Ohio. 
Fraternal  Mut.  L.  Ins.  Co.  vs.  Appleerate,  7 
Ohio  St.  292. 

7»     PemoB    TTho     procures     policy    upon    his 


own  life  payable  to  desisnated  benellelaryy  al- 

thousrh  he  pays  the  premiums  himself  and 
keeps  policy  in  his  exclusive  possession,  has 
no  power  to  change  beneficiary  unless  policy 
itself  or  charter  of  insurance  company  so  pro- 
vides, and  this  doctrine  is  applicable  to  cases 
In  which  designated  beneficiaries  are  lesal 
heirs  of  person  effecting  insurance. — Yore  vs. 
Booth,  110  Cal.  288,  241,  62  Am.  St.  Rep.  81,  42 
Pac.  Rep.  808. 

&  SURRBNDBR  OF  POLICY  TriTHOUT 
OON8BNT  OF  BBNBFICIARY.— Where  valid 
policy  of  life  insurance  is  regularly  delivered 
in  pursuance  of  consummated  contract  to  one 
who  has  procured  insurance  upon  his  own  life 
payable  to  another,  insured  cannot  surrender 
policy  without  consent  of  beneficiary. — Grif- 
fith vs.  New  York  L.  Ins.  Co.,  101  CaL  627,  688, 
40  Am.  St.  Rep.  96,  86.  Pac.  Rep.  118.  See  IlL 
Hubbard  vs.  Stapp,  82  111.  App.  541.  Ind.  Har- 
ley  vs.  Heist,  86  Ind.  196,  44  Am.  Rep.  285.  tttu 
Tracer  vs.  Lb  E.  Ins.  Co.,  81  La.  Ann.  286;  Pll- 
cher  vs.  New  York  Ins.  Co.,  83  La.  Ann.  822. 
Me.  National  L.  Ins.  Co.  vs.  Haley,  78  Me.  268, 
67  Am.  Rep.  807,  4  Atl.  Rep.  415.  Minn.  Rlcker 
vs.  Charter  Oak  L.  Ins.  Co.,  27  Minn.  198,  88 
Am.  Rep.  289,  6  N.  W.  Rep.  771.  Mo.  Packard 
vs.  Connecticut  Mut.  L.  Ins.  Co.,  9  Mo.  App. 
469.  N.  Y.  Whitehead  vs.  New  York  I*  Ins. 
Co.,  102  N.  Y.  143.  55  Am.  Rep.  787,  6  N.  B.  Rep. 
267;  Garner  vs.  Germanla  L.  Ins.  Co.,  110  N.  Y. 
266.  18  N.  E.  Rep.  ISO.  1  L.  R.  A.  256; 
Schneider  vs.  United  States  L.  Ins.  Co.,  123  N. 
Y.  109,  20  Am.  St.  Rep.  727,  25  N.  B.  Rep.  321. 
Fed.  Bank  of  Wasblnerton  vs.  Hume,  128  U.  S. 
195,  bk.  82  L.  ed.  870,  9  Sup.  Ct.  Rep.  41. 


§2766.  NOTICE  OF  TBANSFEB.  Notice  to  an  insurer  of  a  transfer  or  bequest 
thereof  is  not  necessary  to  preserve  the  validity  of  a  policy  of  insurance  upon  life 
or  health,  unless  thereby  expressly  required. 

History:   Enacted  March  21,  1872. 


§  2766.  MEASXTBE  OF  INDEMNIT7.  Unless  the  interest  of  a  person  insured 
is  susceptible  of  exact  pecuniary  measurement,  the  measure  of  indemnity  under  a 
policy  of  insurance  upon  life  or  health  is  the  sum  fixed  in  the  policy. 

History:    Enacted  March  21,  1872. 


1.  Accident  policy — Construction — ^Biding  on  lo- 

comotive. 

2.  Beneficial  society — ^By-laws — Construction, 

3.  Compromise — How  avoided. 

4.  Interest  commences,  when. 

5.  Lapsed  policy — Construction, 

Am  to  death  of  inanred  reaaJtUic  from  ■  erlm- 
liial  act,  see  monographic  note  21  Am.  Rep.  642. 

Aa  to  death  of  inanred  In  knoTrn  vIolatioB 
of  law,  see  monosrraphlc  note  60  Am.  St.  Rep. 
160. 

Aa  to  death  of  Inanred  by  volnntarr  expoa- 
wo  to  nnneceaaary  daaarer,  haaard  or  perllona 
adventure,  what  is,  see  monogrraphlo  note  IS 
Am.  8t  Rep.  272. 

1.  ACCIDENT  POLICT— CONSTRTJCTIOlf.— 
Ridlnc  on  locomotive. — Where  accident  Insur- 
ance policy  provided  that  If  injuries  were  sus- 
tained while  riding:  as  passensrer  In  any  passen- 
irer  conveyance  using:  steam,  cable,  or  electricity 
aa  motive  power  amount  of  Insurance  payable 


should  be  double  amount  specified  In  policy,  and 
plaintiff  was  Injured  while  riding  aa  passen- 
srer  upon  locomotive  of  passenger  train,  com- 
pany is  liable  in  such  double  amount. — Ber- 
liner vs.  Travelers'  Ins.  Co..  121  Cal.  458,  464, 
66  Am.  St  Rep.  49,  68  Pac.  Rep.  918.  41  L.  R.  A. 
467.  See  III.  Lake  Shore  &  M.  S.  R.  Co.  vs. 
Brown.  123  III.  162,  186;  6  Am.  St.  Rep.  610,  14 
N.  E.  Rep.  197.  Mo.  McOee  vs.  Missouri  Pac. 
R.  Co.,  92  Mo.  208,  1  Am.  St.  Rep.  106,  4  S.  W. 
Rep.  789.  Bnr.  Nashville  R.  Co.  vs.  Irwin,  S 
Am.  &  Ensr.  Cas.  466. 

a.  BENEFICIAL  80CIETT— By-lawa— Con- 
atmctlon. — ^Where  by-laws  of  mutual  benefit 
association  provided  that  upon  death  of  mem- 
ber and  In  order  to  make  up  amount  to  be 
paid  over  to  his  beneficiary,  each  member  should 
pay  one  dollar,  and  that  at  death  of  member 
who  had  regularly  paid  hU  assessments  his 
beneficiary  should  be  entitled  to  receive  from 
association  amount  collected  on  assessment  to 
be  levied  therefor,  beneficiary  Is  only  entitled 
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to  receive  such  amount  collected,  and  is  not  en- 
titled to  amount  equal  to  one  dollar  for  each 
member  of  association. — ^In  r«  La  Solidarite  M* 
B.  Assoc,  68  Cal.  892,  898,  9  Pac  Rep.  463. 

8.  COMPROMISBI — Hofr  aToided^ — ^Where  tha 
beneficiaries  under  life  insurance  policy  have 
settled  with  company  by  compromise  and 
afterwards  claimed  that  such  settlement  was 
Induced  by  fraudulent  representations  on  part 
of  company,  they  cannot  sue  on  policy  or 
claim  such  settlements  to  be  rescinded  until 
they  have  paid  or  tendered  to  company  amount 
received  by  them  under  settlement. — ^Wester- 
feld  vs.  New  York  L.  Ina  Ca,  129  Cal.  68.  85, 
68  Pac.  Rep.  92-,  61  Id.  667.  See  Dobinson  va 
McDonald,  92  Cal.  88,  27  Pac.  Rep.  1098;  Jur- 
irens  va  New  York  L.  Ina  Co.,  114  Cal.  161.  45 
Pac.  Rep.  1064,  46  Id.  886;  Kelley  va  Owens, 
120  CaL  602,  47  Pac.  Rep.  869,  62  Id.  797;  Hill 
va  Den,  121  Cal.  42,  68  Pac.  Rep.  642.  Ark* 
Harkey  vs.  Mechanics  St  T.  Ins.  Co.,  €2  Ark. 
274.  64  Am.  St  Rep.  896,  85  a  W.  Rep.  280.   lad* 


Home  lb  Ins.  Co.  vs.  Howard,  111  Ind.  644,  18 
N.  E.  Rep.  103.  Me.  Potter  vs.  Monmouth  Ins. 
Co.,  68  Me.  440.  Mass.  Brown  vs.  Hartford  F. 
Ina  Co.,  117  Mass.  479;  Moore  va  Massachu- 
setts Ben.  Assoc.  166  Mass.  617,  48  N.  SL  Rep. 
298. 

4.  DfTBRBST  COMMENCBS^  "WUKN.^ 
Where  life  insurance  policy  requires  proofs  of 
death, '  Interest  does  not  accrue  thereon  prior 
to  presentation  of  such  proofs. — Rosrers  va 
Manhattan  L.  Ins.  Co.,  188  CaL  286,  297.  71  Pac. 
Rep.  848. 

fk    LAPSBD  POLICY  —  Coastrnetloa^— Under 

policy  of  life  insurance  providinsr  that  after 
three  years,  if  premiums  have  been  fully  paid 
up,  assured  be  entitled  to  paid-up  policy,  if 
policy  is  by  its  terms  in  full  force  and  effect, 
such  right  does  not  exist  unless  policy  is  ex- 
Istinsr  and  in  force,  and  does  not  apply  to  policy 
which  has  lapsed. — Straube  vs.  Pacific  Mut.  1*. 
Ins.  Co.,  128  CaL  677,  679,  56  Paa  Rep.  546. 


TITLE  Xn. 

INDEMNITY, 


S  2772.    Indemnitjy  what 

S  2773.    Indemnity  for  a  fntnre  wrongfnl  act 

void. 
(2774.    Indemnity    for    a    past    wrongful    aet 

valid. 
§  2775.    Indemnity  extends  to  acts  of  agents. 
S  2776.    Indemnity  to  several. 


S  2777.    Person  Indemnifying  liable  jointly  or 
severally  with  person  indemnified. 

1 2778.  Bnles  for  interpreting  agreement  of  in- 

demnity. 

12779.  When  person  indemnifying  la  a  surety. 
S  2780.    Bail,  what. 

i  2781.    How  regulated. 


§  2772.  INDEMNITY,  WHAT.  Indemnity  is  a  contract  by  which  one  engages 
to  save  another  from  a  legal  consequence  of  the  conduct  of  one  of  the  parties,  or  of 
some  other  person.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed  with  reference  to  application. 
8-8.  Form  of  indemnity — Necessity  or  writing. 

9.  Implied  indemnity — When  arises. 
10,11.  Negotiable    instroments  —  Certificate    of 
deposits. 
12.  Same — Promissory  notes — When  not  re- 
quired. 
13-16.  Same — Same — ^When  right  exists. 
17-25.  Same — Tender  of  indemnity — ^Necessity  of. 
26,27.  Same — Same — Time  of. 
28,29.  Same — Same — Offer  of. 

30.  Same — ^Liability  under  indemnity — ^Extent 
of. 
81-33.  Parties  entitled  to  —  Landlord  and  ten* 

ant — Eviction  of  tenant. 
3/,  35.  Same — Partners. 
36.  Same — Bcceiver. 
37-44.  Same— Sheriff— Bight  to. 
45-47.  Same — Same — Validity  of. 
48-52.  Same — Same — ^When  invalid. 
53-56.  Same — ^Liability  of — Joint  trespassers. 
57,58.  Bemedies,   pleading   and   practice — ^Aver- 
ments— Necessity  for  and  sufficiency  of. 
59.  Same— Complaint — Sufficiency  of. 
60-62.  Same  —  Belief   in    equity  —  Specific  per- 
formance— Waiver  of. 
63.  Same — ^Finding,  sufficiency  of, 
64,65.  Same— When  remedy  arises. 


1.  APPLIBD,  OITBD,  COlfSTRUBD, 
FERRED  TO,  eta.  In:  Graves  vs.  Moore,  58 
Cal.  435,  439  (construed  and  applied  with 
§2776);  Mairee  vs.  McManus,  70  Cat.  668.  667, 
12  Pac.  Rep.  451  (construed  and  applied  with 
I  2794). 

As  to  a«reeineatB  for  lademBltjry  wkea  votd 
because  act  lademBlfled  asalnst  la  lllcipal,  see 
note  40  Am.  Dee.  426. 

An  to  duty  and  llBbllltr  of  oflleer  on  recelv- 
tna:  bond  of  lademattyy  see  note  16  Am.  St.  Rep. 
816. 

As  to  llablUtT  of  surety  on  contmct  of,  see 

note  1  Am.  Dec.  47. 

As  to  wbea  action  will  lie  npon  lost  bond, 

see  monoffraphio  note  18  Am.  Dee.  479- 
482. 

As  to  when  richt  of  action  necracd  in  con- 
tract of  Indenialty,  see  note  49  Am.  Dec  862, 
868. 

As  to  when  contract  of  Indomnltr  In  orlslnal 
nndcrtaklns,  see  note  2  John.  Cas.  (N.  T.)  62, 
bk.  1  L.  ed.  435. 

As  to  when  surety  becomes  liable  on  con* 
tract  of  Indemnity,  see  note  1  Am.  Dee.  47. 

2.  CONSTRUED  AS  APPLTIN6  to  agree- 
ment of  indemnity  sriven  to  sheriff  against  le- 
ffal   consequences   of    refraining   from    selling 
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property  of  claimant. — Graves  vs.  Moore,  68 
CaL  485»  4S9. 

8.  FORM  OF  HfDBMlVITT— PromlM  to  la- 
drnwamity  amd  mit*  karmlese  need  not  be  in 
writing:,  as  same  not  within  statute  of  frauds. 
— Lerch  vs.  Gallup,  67  Cal.  696,  598,  8  Pac.  Rep. 
S22;  Masee  vs.  McManus,  70  Cal.  667;  12  Pac. 
Rep.  451.  Cohb.  Marcy  vs.  Crawford,  16  Conn. 
549p  41  Am.  Dec.  158;  Smith  vs.  Delaney,  64 
Conn.  264,  42  Am.  St.  Rep.  181,  29  Atl.  Rep.  496. 
Ga.  Jones  vs.  Shorter,  1  Ga.  294,  44  Am.  Dec 
649  (administration  bond).  Ind.  Horn  vs. 
Bray,  51  Ind.  656,  19  Am.  Rep.  742  (indemnity 
for  cosurety);  Voris  vs.  Star  City  B.  &  L*. 
Assoc,  20  Ind.  App.  630,  641,  50  N.  E.  Rep.  779. 
Mam.  Weld  vs.  Nichols,  84  Mass.  (17  Pick.) 
538;  Chapln  vs.  Lapham,  37  Mass.  (20  Pick.) 
467;  Alsrer  vs.  Scovllle,  67  Mass.  (1  Gray)  891. 
N.  Y.  Allaire  vs.  Ouland,  2  John.  Cas.  62.  Tt« 
Beaman  vs.  Russell,  20  Vt.  206;  49  Am.  Dec. 
776;  Keith  vs.  Goodwin,  81  Vt  268,  78  Am.  Dec 
345.  IVlik  Shook  vs.  Vanmater,  82  Wis.  682, 
686. 

As  to  wkether  contraet  of  iudemnttr  ts  wMh- 
in  statute  of  fniad%  see  monofipraphic  note  48 
Am.  St.  Rep.  186-194. 

4.     CONSTABIiBI   ACTING  IH   GOOD   FAITH 

in  levying  upon  and  selllnsr  property  pointed 
out  to  him  commits  no  wilful  trespass  and  is 
entitled  to  recover  upon  verbal  promise  to  in- 
demnify him. — ^Lerch  vs.  Gallup,  67  Cal.  696, 
598,  8  Pac  Rep.  322.  See  Stark  vs.  Raney,  18 
Cal.  622.  UL  Nelson  vs.  Cook,  17  111.  448. 
Mass.  Avery  vs.  Halsey,  81  Mass.  (14  Pick.) 
174.  N.  Y.  Stone  vs.  Hooker,  9  Cow.  154;  Cov- 
entry vs.  Barton,  17  John.  142,  8  Am.  Dec.  876. 

Q.     SURBTY  OIV   OBLIGATIOIV  BOND  UPON 

promise  to  indemnify  procuring  another  to  go 
surety  with  him  on  same  Instrument  Is  entitled 
to  recover  upon  verbal  promise,  same  not  be- 
ing within  statute  of  frauds. — Ferrell  vs. 
Maxwell,  28  Ohio  St  883,  22  Am.  Rep.  398. 

e.  UNDBRTAKING  TO  INDBMNIFY  agrainst 
liability  incurred  as  accommodation  surety  by 
grivlng:  Individual  note  secured  by  mortgrafire  on 
homestead  is  not  within  statute  of  frauds.— 
Maffee  vs.  McManus,  70  Cal.  668,  667,  12  Pac 
Rep.  451. 

7.     VERBAIi  AGRESBMBNT  TO  INDEMNIFY 

and  save  harmless  sherlfT  for  seizure  of  prop- 
erty pointed  out  to  him  is  not  within  statute 
of  frauds  and  is  therefore  enforceable — Stark 
vs.  Raney,  18  CJal.  622,  624. 

&  promise:  to  IltDSMNIFY  MUST  BB  IN 
WRITING. — Ala.  Brown  vs.  Adams,  1  Stew.  61, 
18  Am.  Dec.  36.  Ind.  Brush  vs.  Carpenter,  6 
Ind.  78,  79.  Mass.  Nelson  vs.  Boynton,  44 
Mass.  (3  Met.)  896,  37  Am.  Dec.  148.  N.  Y. 
Kinssley  vs.  Balcome,  4  Barb.  131.  Ohio. 
Easter  vs.  White,  12  Ohio  St.  219;  Kelsey  vs. 
Hibbs,  13  Ohio  St.  340;  Ferrell  vs.  Maxwell,  28 
Ohio  St.  383,  22  Am.  Rep.  893. 

11.  IMPLIED  INDEMNITY  arises  upon  de- 
livery of  writ  to  sherlfT  to  be  served  in  certain 
manner. — Ranlett  vs.  Blodffett,  17  N.  H.  298, 
48  Am.  Dec.  608. 

10.  NEGOTIABLB  INSTRUMENT,— Certifi- 
cate of  deposit  is  nesrotlable  security  entltllngr 
maker  to  Indemnity  against  loss  or  destruc- 
tion.— ^Welton  vs.  Adams,  4  Cal.  87,  41,  60  Am. 


Dec  679;  Citizens'  Nat.  Bank  vs.  Brown,  45 
Ohio  St  89,  4  Am.  St.  Rep.  626,  11  N.  E.  Rep. 
799. 

11.  Depositor  of  lost  negrotlable  certificate 
has  rlfiTht  of  action  where  he  has  not  executed 
indemnity  asrainst  future  loss.— Citizens*  Nat. 
Bank  vs.  Brown,  45  Ohio  St.  89,  4  Am.  St.  Rep. 
626,  11  N.  E.  Rep.  799. 

As  to  necesatty  of  lademnlty  before  brlnsliis 
■ctloB  on  lost  bond  or  Bot^  see  monogrraphlc 
note  18  Am.  Dec  479-482. 

As  to  lisht  of  Indemnity  before  action  on 
destroyed  bills  and  notes,  see  monographic 
note  18  Am.  Dec  479-482. 

As  to  rlsbt  of  Inden&nlty  •*  non-nesotlable 
Instraments  In  case  of  lossy  see  monosrraphic 
note  13  Am.  Dec  479-488. 

As  to  rlsbt  of  Indemnity  wbcn  note  dellb> 
crately  destroyed  by  bolder,  see  monogrraphlc 
note  18  Am.  Dec  479-482. 

12.  PROBnSSORY  NOTE.  —  Indemnity  not 
repaired  wben  note  not  negrotlable  or  when 
payable  to  order  and  unindorsed. — Price  vs. 
Dunlap,  6  Cal.  488.  See  Ala.  Bank  vs.  Till- 
man, 12  Ala.  214.  111.  Rogrers  vs.  Miller,  4 
Scam.  888.  Ind«  Dean  vs.  Speakman,  7  Blackf. 
817.  Me.  Moore  vs.  Fall,  42  Mc  450,  66  Am. 
Dec  297.  Mlcb.  Hoil  vs.  Rathbone,  98  Mich. 
828,  825,  67  N.  W.  Rep.  188.  Oblo.  Citizens' 
Nat.  Bank  vs.  Brown,  45  Ohio  St.  89,  4  Am.  St. 
Rep.  626,  11  N.  B.  Rep.  799.  Tt«  Hopkins  vs. 
Adams,  20  Vt.  407. 

15.  Maker  of  note  baa  rlsbt  to  Indemnity 

affalnst  future  claims  thereunder  before  pay- 
ment enforced  at  law. — Welton  vs.  Adams,  4 
Cal.  87,  41,  60  Am.  Dec  679. 

14.  Asralnst  all  claims  when  it  Is  alleged 
that  paper  has  been  lost  or  destroyed. — Wel- 
ton vs.  Adams,  4  Cal.  87,  40,  60  Am.  Dec.  579. 

16.  Although  it  may  in  some  cases  operate 
as  grreat  Inconvenience  and  even  produce  hard- 
ship.— Welton  vs.  Adams,  4  Cal.  87,  41,  60  Am. 
Dec.  679. 

16.  Wliere  note  destroyed  by  fire  as  there 
is  no  distinction  between  lost  and  destroyed 
notes. — Randolph  vs.  Harris,  28  Cal.  561,  562, 
564.  565,  87  Am.  Dec.  139. 

17.  Tender* — Plaintiff  claiming:  considera- 
tion must  make  tender  of  indemnity  or  show 
waiver  thereof  before  action  brougrht. — Ran- 
dolph vs.  Harris,  28  Cal.  661,  662,  666,  87  Am. 
Dec.  139. 

18.  Tender  of  indemnity  made  before  action 
may  be  kept  grood  by  filing  bond  in  court — 
Randolph  vs.  Harris,  28  CaL  661,  662,  666,  87 
Am.  Dec.  189. 

19.  Mere  condition  which  law  imposes  upon 
his  rlgrht  to  enforce  action  performance  of 
which  is  exacted  as  substitute  for  delivery 
which  he  Is  otherwise  entitled  to  upon  pay- 
ment.— ^Randolph  vs.  Harris,  28  Cal.  561,  562, 
665,  87  Am.  Dec.  139. 

20.  Tender  of  indemnity  not  considered  as 
any  part  of  plaintiff's  cause  of  action  or  as 
fact  or  event  upon  which  it  accrues. — Ran- 
dolph vs.  Harris,  28  Cal.  661,  662,  665,  87  Am. 
Dec.  139. 

21.  Doctrine  in  Welton  vs.  Adams,  4  Cal. 
87,   60  Am.   Dec.  679,  as  affirmed   In   Price   vs. 
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Dunlap,  6  Cal.  483,  not  understood  as  ^olngr  as 
far  as  to  hold  that  bond  of  indemnity  must  be 
prepared  and  tendered  In  advance  of  suit  on 
note. — ^Randolph  vs.  Harris,  28  CaL  661,  662, 
664,  87  Am.  Dec.  139. 

22.  Tender  of  indemnity  must  be  made  in 
advance  in  order  to  entitle  plaintiff  to  recover 
consideration. — ^Randolph  vs.  Harris,  28  CaL 
561,  564.  87  Am.  Dec  139. 

28.  As  condition  precedent  to  action  upon 
lost  or  destroyed  note  necessary. — Randolph 
vs.  Harris,  28  Cal.  661,  664,  87  Am.  Dec  139. 

24.  Tender  of  bond  of  indemnity,  and  offer, 
if  such  bond  is  not  satisfactory,  to  furnish 
such  one  as  defendant  should  suserest  or  ap- 
prove, is  sufficient. — Price  vs.  Dunlap,  6  Cal. 
488,  484. 

26.  Rule  established  for  protection  and 
safety  of  community. — Price  vs.  Dunlap,  6  CaL 
483,  484. 

26.  Time  of  temder. — ^Plaintiff  may  sue  and 
ofTer  indemnity  in  his  complaint. — Randolph 
vs.  Harris,  28  Cal.  661,  564,  87  Am.  Dec.  139. 

27.  Bond  of  indemnity  agrainst  loss  in  case 
of  lost  or  destroyed  instrument  must  be  ^ven 
before  court  will  render  Judgrment,  but  they 
may  be  done  after  pleading's  are  filed  and 
leases  Joined. — Eans  vs.  Exchange  Bank,  79 
Mo.  182,  186. 

28.  Offer  of  tender. — ^PlalntifT  offering  to 
give  security  in  action,  and  to  comply  with 
order  of  court  in  that  respect,  entitled  to 
Judgment  without  consideration. — Randolph 
vs.  Harris,  28  CaL  661,  562,  566,  87  Am.  Dec.  139. 
See  Gray  vs.  Dougherty,  25  CaL  266,  282; 
Walmsley  vs.  Child,  1  Ves.  Sr.  344. 

20.  Recovery  on  lost  note  allowed  where 
indemnity  given. — Holl  vs.  Rathbone,  98  Mich. 
323,  325,  67  N.  W.  Rep.  183. 

30.  1.IABILITT — Extent  of. — ^Liability  un- 
der bond  given  to  save  harmless  and  Indemnify 
obligee  against  his  liability  as  maker  of  note 
held  by  third  person,  and  to  pay  same,  extends 
to  amount  of  note  upon  failure  to  pay  holder, 
and  also  to  interest. — White  vs.  Pratt,  13  CaL 
621,  524.  See.  Churchill  vs.  Hunt,  3  Den.  (N. 
Y.)  321;  Post  vs.  Jackson,  17  John.  (N.  Y.) 
239;  Matter  of  Negrus,  7  Wend.  (N.  Y.)  499. 

81.  liANDLORD  AND  TENANT.— Tenant 
entitled  to  indemnity  by  landlord  where  evict- 
ed or  disturbed  by  his  act  or  by  act  of  those 
claiming*  under  or  paramount  to  him. — Schill- 
ingr  vs.  Holmes,  23  CaL  227,  230. 

32.  Evicted  by  wrongr-doer  not  entitled  to 
indemnity  by  landlord. — Schilling  vs.  Holmes, 
28  CaL  227.  230. 

33.  Injured  by  tortious  act  of  third  per- 
son has  direct  remedy  against  those  commit- 
ted.— Schilling  vs.  Holmes,  23  CaL  227,  230. 

84.  PARTNERS. — Bond  of  indemnity  against 
debts  and  liabilities  Incurred  In  business  does 
not  extend  against  losses  Incurred  by  plain- 
tiff In  business  carried  on  by  himself  between 
dissolution  of  partnership  of  old  firm  and  date 
of  new  partnership. — Haskell  vs.  Moore,  29 
CaL  437,  442. 

86.  Bond  of  Indemnity  slven  by  partner 
pnrchaalns  Arm  Assets  to  pay  all  debts  due  or 
to    become    due,    construed    as    meaning    that 


debts  shall  be  paid  when  they  become  due  and 
*as  to  those  then  overdue  law  requires  payment 
to  be  made  immediately,  and  it  is  not  neces* 
sary  that  he  should  be  compelled  to  pay  by 
leffal  proceedingrs. — Gkige  vs.  Lewis,  68  IlL  604. 
€17.  See  Churchill  vs.  Hunt.  8  Den.  (N.  Y.) 
821. 

Se.     RBCEITER    ENTITLED    TO    PROTEC- 
TION   OF    COUR'A'   AND    INDEMNITY   against 
all    loss    for    disbursements    necessarily    and 
properly  incurred  while  acting*  in  such  capac- 
ity.— Adams  vs.  Haskell,  6  Cal.  476,  477. 

37.  SHERIFF'S  RIGHT  TO.— Sheriff  enti- 
tled to  bond  of  Indemnity  before  levying  at- 
tachment upon  property  of  debtor  claimed  by 
third  party. — Stroner  vs.  Patterson,  6.  CaL  156, 
167;  Davidson  vs.  Dallas,  8  Cal.  227,  261. 

As  to  sheriff's  rlffht  to  exact  indemnity^  see 
note  86  Am.  St.  Rep.  664. 

As  to  sheriff's  right  to,  while  execotinv  civil 
process,  see  note  89  Am.  St.  Rep.  413. 

38.  Before  executing  writ  of  possession 
where  he  has  reasonable  grounds  to  entertain 
doubts  as  to  his  authority. — ^Long  vs.  Neville, 
36  CaL  456,  462,  95  Am.  Dec.  199. 

39.  Where  he  flnds  others  in  possession 
than  those  named  in  writ  who  claim  under 
right  and  not  as  in  privity  with  defendant, 
and  circumstances  raise  reasonable  doubt 
whether  he  has  right  to  turn  them  out. — Hu- 
erstal  vs.  Mulr,  64  CaL  450,  452,  2  Pac  Rep. 
33.  See  Long  vs.  Neville,  36  CaL  455,  95  Am. 
Dec  199;  Grace  vs.  Mitchell,  81  Wis.  633,  543, 
11  Am.  Rep.  618,  620. 

40.  Separate  bonds  of  Indenuaity  where 
there  are  separate  creditors,  or  levy  will  be 
relinquished. — Davidson  vs.  Dutton,  8  CaL  227, 
252.  259. 

Dovbted  but  not  overruled,  16  CaL  76,  78. 

41.  Where  property  pointed  out. — Standley 
▼s.  Marsh,  1  Wash.  612,  20  Pac.  Rep.  692. 

42.  Cannot  bo  required  to  proceed  at  his 
peril  for  benefit  of  parties  interested  where 
they  are  not  willnff  to  take  responsibility. — 
Longr  vs.  Neville,  86  Cal.  466,  462,  96  Am.  Dec. 
199. 

43.  Not  bound  to  determine  at  his  own  peril 
delicate  questions  of  law  and  fact  involving 
claim  of  parties  apparently  strangers  in  actual 
possession. — ^Lon^  vs.  Neville,  86  CaL  465,  462, 
96  Am.  Dec.  199. 

44.  Not  liable  for  negrliffence  In  refusing 
to  levy  attachment  upon  property  of  debtor 
claimed  by  third  party  before  tender  of  suffl- 
eient  bond  of  indemnity. — Stronsr  vs.  Patter- 
son, 6  Cal.  156,  167. 

45.  VALID — ^An  agreement  to  indemnify 
mralnst  seisnre  of  property  nnder  execntlon 
validy  where  parties  act  in  good  faith,  and  with 
no  other  view  than  that  of  obtalnlni?  satisfac- 
tion out  of  property  of  judsrment  debtor,  and 
act  committed  amounting:  only  to  uninten- 
tional wrons. — Stark  vs.  Raney,  18  CaL  622, 
624. 

46.  Where  alleged  trespass  was  committed 
In  prosecution  of  legal  right  except  where 
such  right  is  merely  pretenslve. — Stark  vs. 
Raney,  18  CaL  622.  624. 

47.  Where  object  is  to  enforce  legal  right 
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&nd  parties  are  actuated  by  no  Improper  mo- 
tive.— Stark  va.  Raney*  18  CaL  622,  624. 

48»    TOID.F— CoBtmet  to  ImdenudfT  aherUff  or 

•ther  ministerial  officer  omitting  to  do  that 
'virhich  he  ousrht  to  do,  void  as  against  publie 
policy. — ^Buffendeau  vs.  Brooks,  28  Cal.  641* 
644;  Cole  va  Parker,  7  Iowa  1€7,  71  Am.  Dec 
439;  Cass  Co.  ys.  Beck,  76  Iowa  487,  489,  41 
W.  W.  Rep.  200;  Harrington  va  Crawford,  186 
Mo.  467,  472,  58  Am.  St.  Rep.  658,  666,  88  &  W. 
Rep.  80,  86  L.  R.  A.  477. 

49.  Indemnity  promised  for  commission  of 
crime  or  misdemeanor,  is  void. — Stark  vs.  Ra« 
ney.  18  Cal.  622,  624.  Bee  Jamison  vs.  Calhoun, 
2  Spear  (S.  C.)  19. 

50.  Aerainst  consequences  of  contemplated 
trespass  is  in  contravention  of  public  policy 
and  unenforceable  where  trespass  wilfuL— 
Stark  vs.  Raney,  18  Cal.  622,  624. 

61.  Fact  that  party  for  whose  benefit  siven 
as  administrator  or  receiver  has  advanced  or 
paid  party  entitled  on. final  settlement  in  ad* 
vance  does  not  render  bond  fatally  iUegral.— 
Comstock  vs.  Breed,  12  Cal.  286,  289. 

52.  Rule  holding  indemnities  for  commis- 
sion of  crime  or  misdemeanor  or  wilful  tres- 
pass void,  not  extended  to  cases  where  alleged 
trespass  was  committed  in  prosecution  of  legral 
rigrht,  except  such  rigrht  be  merely  pretenslve. 
— Stark  vs.  Raney,  18  Cal.  622,  624. 

58.  JOIlfT  TRBSPASSBSIS. — Parties  Indem- 
nifylngr  sherlfT  for  taklngr  and  holdingr  prop- 
erty, adopting  and  ratifying  his  acts  done  In 
their  behalf  are  therefore  Joint  wronff-doers 
with  him  and  liable  as  such. — Lesher  va  Oet- 
man,  80  Minn.  821,  828,  15  N.  W.  Rep.  809.  Sea 
Lewis  vs.  Johns,  84  Cal.  629;  Davis  vs.  New- 
kirk,  5  Den.  (N.  7.)  92;  Lovejoy  va  Murray,  70 
U.  S.  (3  WalL)  1,  bk.  18  L.  ed.  129. 

54.  Parties  eontributinsr  to  commission  of 
others  through  which  injuries  result,  respon- 
sible as  principals. — Cabell  va  Hamilton- 
Brown  a  Co.«  81  Tex.  104,  108,  16  &  W.  Rep. 
811. 

55.  Indudns  wrongful  levy  to  be  made  by 
iTivingr  officer  indemnity  bond  treated  as  tres- 
passer.— Cabell  va  Hamilton-B.  S.  Co.,  81  Tex. 
104,  108,  16  8.  W.  Rep.  811.  Bee  Lewis  vs. 
Johns,  84  Cal.  629. 

6&  AetloB  malmtaliiable  Jolatly  against 
sheriff  and  attaching  creditors  as  joint  tres- 
passers for  property  wrongfully  taken  under 
attachment  proceedings  after  sheriff  had  en- 
tered and  continued  in  possession  under  in- 


demnity bond.— Lewis  ▼■.  Johns,  84  CaL  6S9, 
684. 

ST.  RBltfflBDmS — AVBRMIUfTSiF— Complaint 
Im  aetloB  on  attachmeiit  bond  conditioned  for 
payment  of  costs  and  damages  is  incomplete 
where  there  is  no  averment  that  payment  had 
not  been  made  or  that  demand  had  been  made. 
— Roussin  vs.  Stewart,  88  Cal.  208,  211;  Pierce 
vs.  Whiting,  68  CaL  688,  643.  See  Morgan  va 
Menzies,  60  CaL  841. 

68.  Contract  stated  In  finding  of  court  must 
be  same  as  that  alleged  in  complaint — Magee 
vs.  McManus,  70  Cal.  663.  556,  12  Pac.  Rep.  461. 

69.  Complaint  alleglag  tender  of  bond  of 
indemnity  and  demand  of  payment  not  denied 
by  answer,  and  entitles  plaintiff  to  verdict. — 
Castro  vs.  Wetmore,  16  CaL  879,  380.  See  Price 
vs.  Dunlap,  6  CaL  488. 

60.  Equity  will  decree  specific  performance 
of  general  covenant  to  indemnify  although 
sounding  in  damagea — ^Whlte  vs.  Fratt.  13 
CaL  621,  628.  See  Ind.  Chamberlain  vs.  Blue, 
6  Blackf.  491.  If.  Y.  Champion  vs.  Brown,  6 
John.  Ch.  398.  Bag.  Ranelaugh  va  Hayes,  1 
Vern.  189. 

61.  Right  to  specific  performance  of  con- 
tract of  indemnity  in  its  original  shape  may  be 
waived. — ^Magee  vs.  McManus,  70  CaL  653,  568, 
12  Pac.  Rep.  451. 

62.  Circumstances  held  sufficient  to  consti- 
tute waiver  of  specific  performance  of  in- 
demnity.— ^Magee  vs.  McManus,  70  CaL  568, 
558,  12  Pac.  Rep.  451. 

08.  Finding  of  contract  to  Indemnify  In 
consideration  of  becoming  surety  upon  note 
payable  "one  year  after  date"  Is  fatal  to  re- 
covery upon  complaint  alleging  contract  to 
indemnify  upon  becoming  surety  on  note  pay- 
able "six  months  after  date." — ^Magee  vs.  Mc- 
Manus, 70  Cal.  653,  656,  12  Pac.  Rep.  451. 

•4,  Action  for  breacli  of  covenant  to  Indem- 
nify against  liability  accrues  as  soon  as  Judg- 
ment is  recovered  against  officer  for  property 
levied  on,  as  indemnity  is  given  not  only 
against  actual  damage,  but  also  against  all 
liability  therefor. — ^McBeth  vs.  Mclntsrre,  57 
CaL  49,  61;  Oaks  vs.  Schelfferly.  74  Cal.  478, 
^480,  16  Pac  Rep.  262. 

J  66.  Party  to  whom  promise  of  indemnity  is 
:made,  after  complying  with  It  on  his  part  by 
.becoming  surety  for  promisor,  has  right  at 
^any  time  within  which  promise  could  be  ful- 
1  filled,  according  to  its  terms,  to  call  for  per- 
'  formance. — ^Magee  vs.  McManus,  70  CaL  668, 
667,  12  Pac.  Rep.  461. 


§  2773.  INDEMNIT7  FOB  A  FUTURE  WRONGFUL  AOT  VOID.  An  agree- 
ment to  indemnify  a  person  against  an  act  thereafter  to  be  done,  is  void,  if  the  act 
be  known  by  snch  person  at  the  time  of  doing  it  to  be  nnlawfol. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Oode  Amdts. 
1878-4,  p.  259. 

1-8.  General  mle— When  inTalid. 

4-6.  Same — ^Application  of — To  agreementi. 
7-10.  Same— Same— To  bonds. 
11-15.  Same— Promises. 
16-10.  Same— When  not  inyalid* 
80,21,  Same— Same— Agreements.  ~^ 

22-26.  Same— Same— Indemnity  bonds. 


27-29.  Same— Same— Promise  of  indemnltj.  . 
80-88.  Principal  and  agent  — When  agent  en- 
titled to. 
84.  Evidence — ^Illegalitj,  how  diown. 

Im     OBNBRAIi     RULB — ^WHBlf     UnTAIilD.-^ 
FemoB  knowlBS  that  aaatker  has  flUesal  da- 
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•iffu  to  take  away  property  of  third  person 
upon  request  asslstlnir  in  doin^  It,  commits 
illefiral  act,  and  any  promise  of  indemnity 
made  by  person  havingr  such  illegal  desisrn,  or 
by  another  on  his  behalf,  is  void  and  will  not 
support  action. — ^Avery  vs.  Halsey,  81  Masa. 
(14  Pick.)  174.  175. 

As  to  asent'a  rUrkt  to  ladcmnlty  when  ttetMng 
In  sood  falthy  see  note  8  Am.  Dec.  878. 

As  to  agreement  for  Indemnity  when  Told 
by  reason  of  acts  belnv  Ulesal^  see  mono- 
graphic note  40  Am.  Dec.  426-427. 

As  to  bond  of  indemnity  slven  to  sheriff  to 
Indnee  hint  to  perform  act  In  plain  violation  of 
duty,  see  note  62  Am.  Dec.  768. 

2.  IlfTBNTION'  TO  COMMIT  trespass  ren- 
ders agreement  void. — ^Lerch  vs.  Qallup.  67 
CaL  695-598,  8  Pao.  Rep.  822. 

8.  Not  void  on  ground  of  illegality,  but 
merely  upon  ground  that  it  is  taken  for  past 
neglect— Hall  vs.  Huntoon.  17  Vt.  244,  44  Am. 
Dec  882. 

4.  AGRBBMBNT  TO  DTDBMIVIFT  IIV  AC- 
TION OF  "WILFUL  TRBSFASS  Is  in  contra- 
vention of  public  policy  and  not  enforceable. 
— Stark  vs.  Raney.  18  Cal.  622,  624;  Lerch  vs. 
Gallup,  67  Cal.  696-698.  8  Pac  Rep.  822;  Stone 
vs.  Hooker,  9  Cow.  (N.  T.)  164,  166. 

8.  AGAINST  BSCAPBS  considered  as  extor- 
tions.—Webbers  vs.  Blunt,  19  Wend.  (N.  Y.) 
188-191,  32  Am.  Dec.  446. 

6.  AGAINST  CONTEMPLATED  ESCAPE  of 
prisoner  when  same  voluntary  against  public 
policy. — ^Ayer  vs.  Hutchins,  4  Mass.  370,  8  Am. 
Dec.   232. 

7.  BOND  GIVEN.  TO  SECURE  LOSS  sus- 
tained by  sale  under  invalid  execution  is  void 
as  involving  wilful  and  apparently  deliberate 
disobedience  of  public  authority. — ^Buflfendeau 
vs.  Brooks.  28  Cal.  641.  642.  644. 

8.  To  stake  holder  as  inducement  to  hand 
over  bet,  void. — Columbia  Bank  &  B.  Co.  vs. 
Haldeman,  7  Watts  &  a  (Pa.)  288,  42  Am.  Dec. 
229. 

9.  To  skerllt  to  indemnify  him  for  sale  un- 
der void  process  cannot  be  enforced,  as  no 
right  can  be  derived  by  sheriff  from  doing 
unlawful  act. — Collier  vs.  Windham,  27  Ala. 
291.  62  Am.  Dec.  767.  See  Ala.  Prewltt  vs. 
Garrett,  6  Ala.  128,  41  Am.  Dec.  40;  Whitsett 
vs.  Womack,  8  Ala.  476;  Fambro  vs.  Qantt,  12 
Ala.  298;  Renfro  va  Heard,  14  Ala.  23.  48  Am. 
Dec.  82.  Ky.  McCormlck  vs.  Young.  8  J.  J. 
Marsh  181.  N.  Y.  Trustees  Newburgh  vs.  Gal- 
atian.  4  Cow.   840. 

10.  To  deliver  person  arrested  under  war- 
rant, void. — Churchill  va  Perkins,  6  Masa  641, 
642. 

11.  PROMISE  MADE  IN  EXPRESS  TERMS 
TO  INDEMNIFY  ILLEGAL  AND  VOID,  where 
act  directed  or  agreed  to  be  done  Is  known 
at  time  to  be  trespass. — Plerson  vs.  Thompson, 
1  Ewd.  Ch.  (N.  Y.)  212;  Coventry  vs.  Barton, 
17  John.  (N.  Y.)  142-144.  8  Am.  Dec.  876. 

12.  Against  action  known  to  be  trespass 
Is  void.— Davis  vs.  Arledge,  8  Hill  L.  (a  C.) 
170,   30  Am.  Dec.   360. 

13.  Founded  on  Illegal  consideration  as 
made   In  violation   of   official   duty   on   part  of 


officer,  void  In  law  and  no  action  sustainable 
thereon. — ^Hodsdon  vs.  Wilkins,  7  GreenL 
(Me.)   118,  20  Am.  Dec.  847. 

14.  Parties  signing  draft  which  is  illeg'al 
not  enforceable. — ^Hayden  va  Davis,  8  McL«. 
a  C.  876,  11  Fed.  Cas.  898. 

16.  To  sherlfT  to  indemnify 'him  for  release 
In  case  he  is  charged  where  party  arrested 
under  attachment  proceedings  for  costs  In 
chancery  proceedings  cannot  be  enforced,  sama 
being  void  as  against  publio  policy. — ^Webbers 
vs.  Blunt,  19  Wend.  (N.  Y.)  188,  190,  82  Am. 
Dec.  446. 


le.  WHEN  NOT  INVALID— iBdemmlty  ▼alid 
^rhen  not  apparently  legral  and  no  criminal 
means  are  knowingly  employed. — ^Ives  vs. 
Jones,  8  Ired.  L.   (N.  C.)  688,  40  Am.  Dec  421. 

17.  Where  act  not  known  to  be  a  trespass 
at  time. — ^March  va  Crawford,  16  Conn.  649, 
41  Am.  Dec.  168. 

18.  Not  known  to  be  illegal. — ^Davis  vs.  Ar- 
ledge, 8  Hill  L.  (a  C.)  170.  80  Am.  Dec.  860. 

19.  One  of  two  parties  claiming  adversely 
to  each  other  calling  upon  another  to  assist 
in  removing  property,  bound  by  promise  to  in- 
demnify party  so  removing  where  latter  has 
reasonable  ground  to  believe  that  party  em- 
ploying him  is  owner  of  property,  although  it 
subsequently  turns  out  that  title  of  employer 
was  not  good  and  act  trespass. — ^Avery  va 
Halsey,  81  Masa  (14  Pick.)  174,  176.  See  An- 
derson vs.  Farns.  7  Blackf.    (Ind.)    343. 

90.  Agreement  to  indenmlfy  valid  Tvhere 
object  is  to  enforce  a  legal  right  and  parties 
are  actuated  by  no  Improper  motive. — Lerch 
vs.  Gallup,  67  Cal.  696.  698,  8  Pac.  Rep.  32S 
See  Jamison  vs.  Calhoun.  2  Spear  (S.  C.)  19. 

21.  Where  there  is  nothing  wilful  in  tres- 
pass, does  not  contravene  public  policy,  and 
is  therefore  enforceable. — ^Lercb  vs*  Gallup,  67 
Cal.  696.  698.  8  Pac.  Rep.  822. 

29.  iBdemnity  bond  entered  Into  volun- 
tarily for  good  consideration  valid  at  common 
law  when  it  does  not  contravene  policy  of  law 
and  is  not  repugnant  to  some  statutory  provi- 
sion.— Wolfe  vs.  McClure,  79  IlL  564,  667. 

28.  Given  and  received  In  good  faith  for 
purpose  of  relieving  officer  and  enabling 
parties  to  litigate  and  settle  their  own  dis- 
putes at  their  own  cost,  is  not  against  public 
policy. — ^Miller  vs.  Rhoades,  20  Ohio  St  494, 
496. 

24.  Given  to  indemnify  shsrlff  against  sale 
of  property  claimed  to  be  exempt  from  exe- 
cution valid  and  enforceable. — ^Miller  vs. 
Rhoades.  20  Ohio  St  494,  496. 

26.  Bond  given  to  sheriff  in  replevin  valid. 
— Wolfe  vs.  McClure.  79  111.  664,  667. 

26.  Although  not  in  precise  form  required 
by  statute. — Flint  ex  rel.  Lumpkin  vs.  Young, 
70   Mo.    221.    224. 

27.  PROMISE  TO  INDEMNIFY  VALID  un- 
less promisor  knew  act  to  be  trespass  and 
illegal. — Stone,  vs.  Hooker.  9  Cow.  (N.  Y.)  154, 
166. 

28.  Officer  to  induce  him  to  execute  process 
by  taking  property  where  title  is  disputed, 
upheld. — March  vs.  Crawford,  16  Conn.  549,  4i 
Am.  Dec.  158. 
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St.  Not  void  merely  because  act  proves  to 
be  trespass  which  was  not  originally  supposed 
to  be  so. — Maroh  vs.  Crawford,  1€  Conn.  649. 
41  Am.  Dee.  1(8. 

aik  PRIHOIPAIi  AHD  AGBlfT — ^Affeat  com- 
mlttlas  trespass  iffnorantly  under  expressed 
authority  of  his  principals  entitled  to  Indem- 
nity.— Plerson  va  Thompson,  1  Edw.  Oh.  (N. 
Y.)  212,  217;  Coventry  va  Barton,  17  John. 
(N.  Y.)  142.  143,  8  Am.  Dec.  S76. 

Sn.  Implied  obllffattoB  Imposed  upon  prin- 
cipal to  Indemnify  innocent  agents  for  obey- 
In  ^  his  orders  where  act  would  have  been  law- 
ful in  respect  to  both  if  principal  really  had 
authority  which  he. claimed. — ^Howe  va  Buffalo 
N.  Y.  &  E.  R.  Co.,  87  N.  Y.  297-299.  See  Cov- 
entry vs.  Barton,  17  John.  (N.  Y.)  142,  8  Am. 
Dec  376;  Powell  vs.  Trustees,  19  John.  (N.  Y.) 
214-289. 


aa.  Principals  dlreetlnc  servants  to  eatet 
Into  lociis  la  qao  claiminsr  and  declaring  It  to 
be  his  own  must  indemnify  servant  entering  on 
truth  of  declaration,  unless  entry  is  trespass 
by  reason  that  the  locus  belonirs  to  another, 
act  of  servant  beins  ^ood  consideration  for 
promise  to  indemnify. — Stone  va  Hooker,  9 
Cow.  (N.  Y.)  154-156.  See  Allaire  va  Ouland, 
2  John.  Cas.  (N.  Y.)  52-64. 

88.  A^ent  who  is  a  wronfir-doer  by  reason 
of  his  knowledsre  of  unlawful  acts  cannot  re- 
cover asainst  his  principal. — Pierson  va 
Thompson,  1  Edw.  Ch.  (N.  Y.)  212,  217;  Cov- 
entry va  Barton,  17  John.  (N.  Y.)  142,  148,  8 
Am.   Dec.   876. 

S4.  EVIOENCID  OF  IliLEGAL  ACTT  FOR 
^WHICH  bond  is  ffiven  may  be  shown,  although 
such  purpose  is  not  shown  upon  its  faca— 
Buffendeau  va  Brooks,  28  Cal.  €41,  642,  644. 


§  2774.  INDEMNITY  FOB  A  PAST  WBONGFUL  AOT  VALID,  An  agree- 
ment  to  indemnify  a  person  against  an  act  already  done,  is  valid,  even  though  the 
act  was  known  to  be  wrongful,  unless  it  was  a  felony. 

History:     Enacted  March  21,  1872. 


1.  General  rule. 
2-5.  Employer  and  employee— Indemnity  as  be- 
tween. 
6-8.  Sheriff  or  other  ofBcer — Indemnity  against 
past  acts — Validity  of. 
9.  Evidence — Parol,  when  admissible. 

1,  GBNERAL  RUIjB. — Bond  mivtm  to  ladenf 
ulfy  asalnat  act  already  done  and  not  known 
to  be  Illegral  at  time  Is  valid. — Griffiths  va 
Hardenbergrh.  41  N.  T.  466,  469.  See  Stone  va 
Hooker.  9  Cow.  (N.  Y.)  154;  Kneeland  va 
Rogrers.  2  Hall  (N.  T.)  679;  Doty  va  Wilsoa 
14  John.  (N.  Y.)  378,  379. 

a.  EMPLOYER  AND  EMPLOYEE. — Master 
bound  to  Indemnify  servant  against  loss  and 
damaere  suffered  in  course  of  employment 
when  notice  necessary  for  his  protection  is 
withheld. — Guirney  vs.  St.  Paul.  M.  A  2£  R. 
Co..  48  Minn.  496,  19  Am.  St  Rep.  S66.  46  N. 
W.  Rep.  78. 

8.  Servant  entitled  to  indemnity  when  It 
is  shown  that  he  acts  by  authority  of  master 
and  not  by  his  own  free  will  or  voluntary 
action  on  his  part;  business  must  be  his  mas- 
ter's.— Corbln  vs.  American  Mills,  27  Conn.  274, 
71  Am.  Dec.  63. 

4.  Contracting  to  perform  labor  or  render 
oervlce    takes    npon    btmaelf    sneb    risks    only 

as  are  necessarily  and  usually  incident  to 
employment,  and  if  employer  has  knowledge 
or  information  showing  that  particular  em- 
ployment is  from  extraneous  causes  known  to 
him  hazardous  or  dangerous  to  degree  beyond 
which  It  fairly  Imports  or  is  understood  by 
employee  to  be,  he  is  bound  to  inform  latter 
of  fact  or  put  him  in  possession  of  such  infor- 
mation.— Baxter  vs.  Roberts,  44  Cal.  187,  192, 
13  Am.  Rep.  160. 


8.  Principle  vrhlcb  forbids  employer  to  ex- 
pose employee  to  usual  risks  in  course  of  em- 
ployment and  to  conceal  the  fact  of  such 
danger  is  not  affected  by  the  fact  that  the 
danger  known  to  the  employer  arose  from  the 
tortious  or  felonious  purposes  or  designs  of 
third  persons  acting  in  hostility  to  the  inter- 
ests of  the  employer  and  through  agencies 
beyond  his  control. — Baxter  vs.  Roberts,  44 
Cal.   187,   192.  18   Am.   Rep.   160. 

6.  SHERIFF — Promise  to  Indemnify  sberllT 

against  any  escape  which  has  already  hap- 
pened, is  good. — Given  vs.  Drlggs.  1  Cai.  (N. 
Y.)  460.  460;  Doty  va  Wilson.  14  John.  (N. 
Y.)    878,    881. 

7.  INDEMNITY  GIVEN  AT  REQUEST  OF 
OFFICER  With  knowledge  that  plaintiff 
claimed  some  of  property  seized  under  attach- 
ment, against  all  suits,  damages,  and  costs 
by  reason  of  attachment  or  any  further  Inter- 
meddling of  officer  creates  responsibility  for 
his  acts  and  renders  giver  liable  for  subse- 
quent conversion  of  goods,  and  Judgment 
against  officer  without  satisfaction  is  no  bar 
to  the  action. — Knight  vs.  Nelson.  117  Mass. 
458.  459.  See  Mass.  Elliott  vs.  Hayden.  104 
Mass.  180.  N.  Y.  Herring  vs.  Hoppock.  16  N.  Y. 
409.  Fed.  Liovejoy  vs.  Murray,  70  U.  S.  (8 
Wall.)  1,  bk.  18  I.,  ed.  129. 

8.  Indemnity  elalmed  by  sberllf  for  release 
of  goods  exempt  from  execution.  Is  without 
consideration  and  void  as  being  in  violation 
of   law. — Servanti   va   Lusk.    48    Cal.    238.    240. 

9.  EVIDENCE — Parol     evidence     admissible 

to  prove  that  bond  of  indemnity  given  to 
sheriff  for  damage  "that  may  at  any  time 
arise"  was  given  at  obligor's  request,  sheriff 
refusing  to  proceed  without  it. — Griffiths  va 
Hardenbergh,  41  N.  Y.  466,  469. 


§  2775.  INDEMNITY  EXTENDS  TO  ACTS  OF  AGENTS.  An  a^eement  to 
indemnify  against  the  acts  of  a  certain  person,  applies  not  only  to  his  acts  and  their 
consequences,  but  also  to  those  of  his  agents. 

History:     Enacted  March  21, 1872. 
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▲ypltody  cltedt  coBstraedy  referred  tOy  eto^  In:  Oraves  ts.  Moore,  S8  CaL  48S,  489  (con- 
■truod  and  appUod  with  §8778). 

§  2776.  INDEMNITY  TO  SEVERAL.  An  agreement  to  indemnify  several  per- 
tons  applies  to  each,  unless  a  contrary  intention  appears. 

History:     Enacted  March  21,  1872. 

§2777.  PERSONS  INDEMNIFTING  LIABLE  JOINTLY  OR  SEVERALLY 
WITH  PERSON  INDEMNIFIED.  One  who  indemnifies  another  against  an  act  to 
be  done  by  the  latter,  is  liable  jointly  with  the  person  indemnified,  and  separately, 
to  every  person  injured  by  such  act. 

History:    Enacted  March  21,  1872. 

1.  Parties — ^When  liable  as  joint  trespassers.  Johns,  84  Cal.  629,  685.    See  Stewart  va  WeUs, 

2.  Same  —  Idabilitj,    when   suing    out    separate      6  Barb.   (N.  T.)  79,  81;  Freeman  vs.  Adams.  9 

writs.  ^John.   (N.  Y.)  116. 

1.     ParUes    liable    as    Joint    trespamen    al-  ^     ^ee  ante  » 2772.  pars.   68-56  and  note, 
thoug-h  property  not  seized  In  the  first  instance    '^     2.     Sulas   ovt   separate   writs    of   execution 
by    their   direction    where   It   is    subsequently      liable   on   bonds   of   indemnity   as   Joint   tres- 
retained  and   sold  by  their  direction  and  for      passers. — Lewis  va  Johns,  84  CaL  629,  635. 
their     benefit    actually     received. — Lewis     vs. 

§2778.    BULES  FOB  INTEBPBETING  AGBEEMENT  OF  INDEHNIT7.    In 

the  interpretation  of  a  contract  of  indemnity,  the  following  rules  are  to  be  applied, 
unless  a  contrary  intention  appears : 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in  other  equivalent  terms, 
the  person  indemnified  is  entitled  to  recover  upon  becoming  liable ; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  damages,  or  costs,  expressly, 
or  in  other  equivalent  terms,  the  person  indemnified  is  not  entitled  to  recover  with- 
out payment  thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability,  expressly,  or  in  other 
equivalent  terms,  embraces  the  costs  of  defense  against  such  claims,  demands,  or 
liability  incurred  in  good  faith,  and  in  the  exercise  of  a  reasonable  discretion ; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  person  indemnified,  to 
defend  actions  or  proceedings  brought  against  the  latter  in  respect  to  the  matters 
embraced  by  the  indemnity,  but  the  person  indemnified  has  the  right  to  conduct 
such  defenses,  if  he  chooses  to  do  so ; 

5.  If,  after  request,  the  person  indemnifying  neglects  to  defend  the  person  indem- 
nified, a  recovery  against  the  latter  [,]  sufi^ered  by  him  in  good  faith,  is  conclusive 
in  his  favor  against  the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal  or  a  surety  in  the  agree- 
ment,  has  not  reasonable  notice  of  the  action  or  proceeding  against  the  person  in- 
demnified, or  is  not  allowed  to  control  its  defense,  judgment  against  the  latter  is 
only  presumptive  evidence  against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person  indemnified  shall  be  conclu- 
sive upon  the  person  indemnif3dng,  is  inapplicable  if  he  had  a  good  defense  upon  the 
meritSi  which  by  want  of  ordinary  care  he  failed  to  establish  in  the  action. 

History:     Enacted  March  21, 1872. 

L    In  General.  0.  Same— Bastard— On  town's  liability  for 

1.  Applied,  cited,  construed,  referred  to,  ete.  maintenance^  of, 

2.  Construed  with  reference  to  application         SyT.  Same— On  injunction  bond. 

on  policy  of  rdasnnnca.  8.  Same — On  non-performance. 

8,4.  Liability — ^When     attaches — ^Immediat«-^        0-11.  Same — ^Without   judgment  —  Satisfaction 
Liability  incurred.  of  charge. 
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12.  Same  —  Sheriff's  right  to  reeoyer  — How 
affected  by  alias  writ. 

18-15.  Demand — Necessity  of. 

16-18.  Kotice>— Of  action  to  indemniiler — ^Neces- 
sity and  snfSciency  of. 

19.  Same — ^How  far  prerequisite  to  mainte- 

nance of  action. 

20.  Same— Effect  of  want  of  on  covenant  of 

general  indemnity. 

21.  Same — ^Effect  of   sheriff's  negleeting  to 

give. 

22.  Payment — Necessity  of,  before  action  on 

bond. 
23-26.  Same— When  not  necessary. 

EL    Damages. 

27-33.  Actual  loss — When  must  be  sustained. 
34, 35.  Same — ^When  not  necessary  before  action. 

36.  Same^-Iiability  not  damage. 
37-43.  Costs  and  expenses — Costs  when  recover- 
able. 
44-47.  Same— Counsel's  fees. 
48, 49.  Same — Expenses  of  defending  actions. 
50, 51.  Same — ^Medical  services. 
52,53.  Same — ^When   not   recoverable — Counsel's 


III.     Judgment. 

54-57.  Conclusiveness  of — ^Af  ter  notice  by  oflicer 
or  sheriff. 

58.  Same — On  indemnitor  taking  charge. 

59.  Same — Order  of  sale  by  probate  court. 

60.  Same — Discharge  of  attorneys — Effect  of 

on. 

61.  Same — Equity,  when  interference  denied. 

62.  Same — Satisfaction  of — Necessity  of  en- 

tering. 

lY.    Bemedies,  Pleading  and  Practice. 

63-68.  Averments — Necessity  and  sufficiency  of. 
69, 70.  Sheriff's  right  when  more  than  one  attach- 
ment exists. 

71.  Set-off — ^When  not  allowed. 

72.  Evidence — ^Burden  of  proof — ^Attachment 

proceedings. 
73,  74.  Same — Common-law  nile>— Actual  damage 

or  loss. 
75-77.  Same— Sufficiency  of. 

78.  Same — Same — ^Affiliation  order. 

79.  Trustee    indemnified  —  When    competent 

witness  as  to  validity  of  wilL 

I.     IN   GENERALb 

1.  APPLIBD,  CFTKDf  CON8TRUBD,  RBS- 
FBRRED  TO,  etc..  In:  McBeth  vs.  Mclntyre* 
57  Cal.  49.  60  (construed  and  applied);  Com- 
mercial Union  Assur.  Co.  vs.  American  Cent. 
Ins.  Co..  68  Cal.  430.  432,  9  Pac.  Rep.  712  (con- 
strued and  applied):  Showers  vs.  Wadsworth, 
81  Cal.  270.  273,  274.  22  Pac.  Rep.  663  (con- 
strued and  applied);  Fernandes  vs.  Tormey. 
121  Cal.  615.  619.  68  Pao.  Rep.  1119  (con- 
strued and  applied). 

A«  to  concIiuilTeBeMi  of  lodflrment  recovered 
•Calnat  sherllf  as  npom  party  Indemiilfyiiis 
him,   see  monosrraphic   note   88  Am.   Dec.   886. 

As  to  eoneluaivenoss  of  Jndsmont  asalMt 
■vrotleo  on  lK»Bds  In  Jndlctal  procecdlnsSf 
•herlflli  and  eonatabloa,  executors  and  «dmlnls« 
trators,  etc,  see  monoirraphie  note  88  Am.  Dec. 
880-885. 

As  to  eondvslveness  of  JndsmentSy  see  mono- 
C.  C— ISS 


srraphlo  notes  18  Am.  St.  Rep.  142-144,  22  Am. 
St  Rep.   204. 

a.  CONSTRUBD  A8  APPLTIIfG  TO  POLICY 
OF  RBINSURANCE3  on  contract  of  indemnity 
to  orlsrinal  Insurer  authorized  to  act  as  agent 
for  reinsurer  in  makinsr  defense,  and  is  au- 
thorized to  defend  action  until  question  of 
liability  adjudicated. — Commercial  Union  Assur. 
Co.  vs.  American  Cent.  Ins.  Co..  68  Cal.  480. 
482.  9  Pac.  Rep.  712. 

3.  LIABIIilTT  —  "WHBlf  ATTACHES.— Lla- 
bllltr  attaches  Inunedlntely  on  breaeli  of  bond 
Slven  by  principals  to  snretles  to  save  them 
harmless  and  agrreeingr  to  pay  demand  within 
griven  time  after  it  becomes  due.  as  it  is  not 
bond  of  Indemnity,  but  one  conditioned  to  make 
payment  within  time  specified  after  maturity. 
— ^Hall  vs.  Nash,  10  Mich.  803,  805.  See  Dye 
vs.  Mann,  10  Mich.  291;  Butler  vs.  Ladue.  12 
Mich.  178;  Thompson  vs.  Richards,  14  Mich.  172. 

4.  lilABIJLITT  UfCITRRBD.— Riffht  Of  re- 
oovery  upon  contract  to  Indemnify  against 
liability  exists  as  soon  as  liability  is  in- 
curred.— Showers  vs.  Wadsworth,  81  Cal.  270, 
273,  22  Pac.  Rep.  668.  .See  McBeth  vs.  Mcln- 
tyre.  67  Cal.  49,  60;  Tunstead  vs.  Nixdorf,  80 
Cal.  647,  22  Pac  Rep.  472. 

5.  Before  actually  making  any  disburse- 
ments or  payments  and  as  soon  as  liability 
attaches  upon  indemnity  bond  given  to  town 
against  liability  for  maintenance  of  bastard 
child. — Rockfeller  vs.  Donnely,  8  Cow.  (N. 
Y.)   623. 

6.  On  injunction  bond  depends  upon  ex- 
press agreement  of  the  parties. — Willson  Vs. 
McEvoy,  26  Cal.  169,  172. 

7.  Party  charged  with  liability  Incurred 
by  obligee  under  injunction  bond  if  it  Is  so 
stipulated  in  bond,  obligor's  responsibility  be- 
ing ascertained  and  measured  by  terms  of 
agreement — Willson  vs.  McEvoy,  25  Cal.  169, 
172. 

8.  On  non-performance  where  bond  Is  to  per- 
form some  act  for  obligee's  benefit  as  well  as 
to  Indemnify  and  save  him  harmless  in  case  of 
non-performance  where  there  is  breach  of  con- 
tract to  perform. — ^Lathrop  vs.  Atwood.  21 
Conn.  117.  125.  See  Jennings  vs.  Johnson.  17 
Ohio  154.  49  Am.  Dec.  451;  Williams  vs.  West. 
2  Ohio  St.  82.  87;  Smith  vs.  McOregor,  10  Ohio 
St.  461,  468. 

9.  WITHOUT  JUDGMENT— Indemnlfler  not 
bound  to  wait  nntU  ho  lias  been  sned  on  bond, 

under  covenant  to  indemnify  and  save  harm- 
less from  his  liability  on  bond,  but  he  has 
right  to  pay.  and  then  resort  to  his  covenant 
of  indemnity. — Webb  vs.  Pond,  19  Wend.  (N. 
Y.)  423,  424.  See  Chace  vs.  Hinman,  8  Wend. 
(N.  T.)  452.  24  Am.  Dec.  89;  Rockfeller  vs. 
Donnely.  8  Cow.   (N.  Y.)   623.  639. 

10.  JUDGMENT  CREDITOR  NOT  BOUND 

to  take  proceedings  against  Judgment  debtor 
before  commencing  action  against  surety  on 
bond,  where  latter  has  agreed  to  pay  Judg- 
ment and  creditor  holds  Judgrment  and  agree- 
ment— Hawk  vs.  Barton.  130  Cal.  664,  655.  63 
Pac.  Rep.  64. 

11.  OBLIGBB  MAY  BNFORCB  DBBIAND 
AGAINST  HIS  OBLIGOR  in  first  instance  be- 
fore satisfying  charge  against  himself,  where 
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obligation  is  simply  to  indemnify  affalnst 
damage  or  expense,  and  obligee  has  become 
absolutely  bound  and  liable  to  pay  expenses 
or  damasre»  and  amount  is  liquidated  so  that 
his  demand  asrainst  his  obliffor  on  bond  is 
reduced  to  certainty. — Chace  vs.  Hlnman,  8 
Wend.  (N.  Y.)  462,  466,  24  Am.  Dec.  89.  See 
Rockfeller  vs.  Donnely,  8  Cow.  (N.  T.)  623, 
689. 

12.  SHERIFF'S  RIGHT  TO  RBCOTBR  Olf 
INDBBfNITY  BOND  given  for  purpose  of  secur- 
ing him  against  liability  on  execution  seizing 
exempt  property,  is  not  affected  by  fact  that 
before  original  writ  could  have  been  or  was 
fully  executed  alias  writ  was  necessary  to  be 
issued  In  order  to  sell  property. — Tunstead  vs. 
Nixdorf,  80  Cal.  647,  651.  22  Pac.  Rep.  472. 

18.  Demand  necessary  wherever  one  party 
is  required  to  do  act  upon  demand  of  another 
and  performance  or  ofTer  to  perform  must 
be  made  within  reasonable  time  after  demand. 
—Pierce  vs.   Whiting,   68  CaL   638,   542. 

14.  Where  there  is  express  condition  that  it 
should  be  made  upon  sureties  and  their  prin- 
cipal for  payment  of  value  of  property  re- 
leased In  case  of  failure  to  redeliver  it. — Pierce 
vs.  Whiting.  68  Cal.  588,  642. 

16.  Not  necessary  before  action  on  indem- 
nity' bond  against  loss  in  sale  of  stock  where 
promisor  by  independent  agreement  undertook 
to  pay  plaintiff  on  demand  deficiency  result- 
ing from  sale  of  stock. — Pierce  vs.  Whiting, 
63  Cal.  538,  643.  See  Halleck  vs.  Moss,  22  CaL 
266. 

18.  NOTICE  TO  INDBlKNITOR.r— Party  In- 
demnified should  give  full  notice  of  pendency 
of  suit  and  of  consequences  which  may  follow 
from  indemnitor's  neglect  to  defend  action.— 
Sampson  vs.  Ohleyer,  22  Cal.  200,  208. 

17.  Mere  knowledge  or  information  of  ex- 
istence of  action  is  not  sufficient  to  bind  par- 
ties by  Judgment.— -Sampson  vs.  Ohleyer,  22 
Cal.  200.  208. 

18.  Notice  of  suit  brought  against  indem- 
nitor is  sufficient  to  impose  obligation  upon 
obligors  to  defend  same,  and  Judgment  recov- 
ered in  suit  against  indemnitor  is  conclusive 
upon  them. — Trustees  Newburgh  vs.  Galatian, 
4  Cow.   (N.  Y.)  840,  842. 

10.     NOTICES  TO  OBLIGOR  ON  INDBMNITT 

bond  of  suit  is  not  prerequisite  to  mainte- 
nance of  action  upon  bond  before  recovery  can 
be  had  against  obligee. — French  vs.  Parish,  14 
N.  H.  496. 

20.  Want  of  notice  does  not  go  to  canae  of 
action,  but  Judgment  is  prima  facie  evidence 
only  against  indemnitor  and  he  may  show 
principal  had  good  defense  to  claim,  when  cov- 
enant one  of  general  indemnity,  against  all 
claims  or  suits. — Bridgeport  Ins.  Co.  vs.  Wilson, 
34  N.  T.  275,  280.  See  Lee  vs.  Clark,  1  Hill 
(N.  Y.)  66;  Rapelye  vs.  Prince,  4  Hill  (N.  Y.) 
119,  40  Am.  Dec.  267;  Aberdeen  vs.  Blackmar, 
6  Hill  (N.  Y.)  824;  Taylor  vs.  Barnes,  69  N. 
Y.  430,  483. 

21.  Sheriff  giving  no  written  notice  to  sure- 
ties on  indemnity  bond  of  pendency  of  action 
against  him  and  moving  for  Judgment  against 
■uretles  under  S  645  of  the  Civil  Practice  Act, 


eannot  succeed  without  showing  strict  com- 
pliance with  terms  of  section,  and  giving  writ- 
ten notice  of  action,  and  his  only  remedy  is 
upon  bond  and  not  by  way  of  summary  pro- 
cedure under  section. — ^Dennis  vs.  Packard,  28 
Cal.   101,   108. 

32.  PAYMENT,r— NceeaaitT  of  action  for  In- 
demnity cannot  be  maintained  where  nothing 
has  been  paid  under  covenant  to  indemnify 
and  save  harmless  from  all  damages,  ex- 
penses, costs,  and  charges  sustained  or  in  any 
way  put  to  by  reason  of  levy  in  replevin  ox 
attachment. — Oaks  vs.  Scheifferly,  74  Cal.  478, 
480,  16  Pac.  Rep.  252.  See  Stark  vs.  Raney,  IS 
Cal.  622;  Willson  vs.  McEvoy,  25  Cal.  169; 
Hayes  vs.  Josephi,  26  CaL  585,  648;  Prader  v& 
Grimm,  28  Cal.  11;  Lott  vs.  Mitchell,  32  CiU. 
28;  Roussin  vs.  Stewart,  88  Cal.  208,  211,  212; 
Graves  vs.  Moore,  68  Cal.  486;  Tunstead  vs. 
Nixdorf,  80  Cal.  647,  661,  22  Pac  Rep.  472. 
Neb.  True  vs.  Bullard,  46  Neb.  409.  414,  62 
N.  W.  Rep.  824.  N.  J.  Jeflers  vs.  Johnson,  21 
N.  J.  L.  (1  Zab.)  78.  N.  Y.  Halsey  vs.  Reed, 
9  Paige  Ch.  466,  461;  Chace  vs.  Hlnman.  8 
Wend.  452,  456,  24  Am.  Dec.  89.  Pa.  Wynn 
vs.  Brooke,  5  Rawle  106.  Fed.  California 
Dry-Dock  Co.  vs.  Armstrong,  17  Fed.  Rep.  216, 
220. 

28.  "WHfiN  NOT  NECESSARY.— Actnal  pay- 
ment Is  not  neceMiary  where  indemnity  bond 
contains  covenant  to  pay  debt,  and  it  is  not 
necessary  for  obligee  to  show  that  he  has 
been  damnified  unless  It  is  shown  that  sole 
object  of  instrument  was  covenant  of  indem- 
nity.— Gage  vs.  Lewis,  68  111.  604,  617  See 
Gilbert  vs.  WIman,  1.  N.  Y.  550,  49  Am.  Dea 
859;  Churchill  vs.  Hunt.  8  Den.  (N.  Y.)  321; 
Thomas  vs.  Allen,  1  Hill  (N.  Y.)  145;  In  matter 
Negus,  7  Wend.  (N.  Y.)  499;  Chace  vs.  Hin- 
man,  8  Wend.  (N.  Y.)  452.  456,  24  Am.  Dec 
89;  Webb  vs.   Pond.   19  Wend.    (N.   Y.)    423. 

24.  Not  necessary. — Actnal  payment  of  dam- 
age need  not  be  shown  where  indemnity  is 
not  only  against  actual  damage  or  expense, 
but  also  against  any  liability  for  damage  or 
expense,  but  right  of  action  is  complete  when 
party  becomes  legally  liable. — Chace  vs.  Hln- 
man, 8  Wend.  (N.  Y.)  452,  466,  84  Am.  Dec.  39. 

26.  Action  may  be  maintained  and  damages 
recovered  to  amount  of  debt  upon  promise 
to  pay  debt  due  from  promisee  even  where  it 
has  not  been  paid  by  him. — Furnas  vs.  Durgln, 
119  Mass.  500,  607,  20  Am.  Rep.  341. 

26.  Obligee  under  bond  conditioned  to  save 
harmless  and  indemnify  against  liability  as 
maker  of  note  held  by  third  party,  entitled 
to  recover  against  obligor  upon  his  failure  to 
pay.  without  first  making  payment. — Churchill 
vs.  Hunt,  8  Den.  (N.  Y.)  321.  326. 

II.     DAMAGEa 

97.     ACTUAI^    LOSS    MUST    BBS    SUSTAINED 

under  security  against  "loss  which  he  may 
ever  sustain"  in  order  to  vest  any  right  of 
action  on  that  breach  of  deed,  mere  liability 
for  loss  not  sufficient. — Fernandex  vs.  Tor- 
mey.  121  Cal.  616.  518,  53  Pac.  Rep.  1119.  See 
Stark  vs.  Raney,  18  Cal.  622;  Willson  vs.  Mc- 
Evoy.  25  Cal.  169;  Prader  vs.  Grimm.  28  Cal. 
11;  Oaks  vs.  Schelflferly,  74  Cal.  478.  16  Pac. 
Rep.    262;    Elder    vs.    Kutner.    97    Cal.    490,   32 
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Pac.  Rep.  668.  Conn.  Shepard  vs.  Shepard, 
6  Conn.  87.  Vt.  Ide  vs.  Spencer,  50  Vt.  298. 
F^d.  California  Dry-Dock  Co.  vs.  ArmstronsT. 
17   Fed.   Rep.   216,   220. 

28.  Upon  indemnity  bond  asrainst  damages. 
— Willson  vs.  McEvoy,  25  Cal.  169,  172;  Jones 
vs.  Childs,  8  Nev.  121,  125;  Hay  den  vs.  Davis, 
S  McU  a  a  276.  11   Fed.  Cas.  898. 

29.  Upon  mere  bond  of  indemnity. — Chace 
vs.  Hinman,  8  Wend.  (N.  Y.)  462,  456,  84  Am. 
Dec  39;  Gilbert  vs.  Wiman,  1  N.  Y.  560,  562, 
49  Am.  Dec  859. 

80.  Liability  does  not  attach  until  indemnity 
bond  g'iven  by  continuing  partner  in  case  of 
dissolution  of  partnership  to  save  harmless 
from  any  cost,  trouble,  liabilities  on  account 
of  partnership  debts  until  actual  appreciable 
damag'e  has  been  sustained. — ^Lathrop  vs.  At- 
vrood,  21  Conn.  117,  125. 

81.  Recovery  can  only  be  had  from  the 
Injury  sustained,  and  award  cannot  be  made 
for  compensation  for  expense  which  miffht 
never  be  incurred. — California  Dry-Dock  Co. 
vs.  Armstrong,  17  Fed.  Rep.  216,  221.  See  De 
Costa  vs.  Massachusetts  F.  W.  A  Min.  COm  17 
Cal.  618,  616. 

32.  Party  indemnified  payings  half  amount 
cannot  recover  whole  under  bond  of  indemnity, 
but  only  amount  paid,  and  not  amount  ex- 
tinguished by  that  payment. — ^Bonney  vs. 
Seely,  2  Wend.   (N.  Y.)  481.  488. 

38.  Sheriff  not  entitled  to  bring  action  in 
advance  of  injuries  sustained  under  Judgment 
against  him  where  bond  of  indemnity  given 
him  assumes  that  action  and  Judgments  may 
be  maintained  against  him,  and  provides  that 
If  they  should,  obligors  will  indemnify  from 
any  actual  damages  contained  by  reason 
thereof. — Lott   vs.   Mitchell,   83  CaU   38,   25. 

84.  ACTVAIi  DAMAOB  NBBa>  NOT  BB 
SHOWN  where  bond  is  against  actual  damage 
or  expense  and  any  liability  for  such  damage 
or  expense,  liability  attaching  when  obligee 
becomes  liable. — Jones  vs.  Childs,  8  Nev.  121» 
125. 

35.  Party  paying  indemnity  on  note  entitled 
to  recover  not  only  amount  but  also  damages 
and  costs  sustained  in  consequence  of  suit 
against  him. — Mott  vs.  Hicks,  1  Cow.  (N.  Y.) 
513,  540,  13  Am.  Dec.  550. 

SH.  Iiiabllity  Is  not  damage  according  to 
signification  of  that  term  as  employed  in  con- 
tract, and  courts  have  no  authority  to  insert 
term  "liability"  in  contract,  and  enforce  con- 
tract as  they  and  not  parties  have  made  it— 
Willson  vs.  McEvoy,  25  Cal.   169,  175. 

87.  INDEMNITY  EMBRACES  COST  OF 
IiITIGATION  undertaken  by  party  indemnified 
after  request  made  to  Indemnitor  to  take 
charge  of  litigation. — Showers  vs.  Wadsworth, 
81  Cal.  270.  274,  22  Pac.  Rep.  663;  Chllson  vs. 
Downer,  27  Vt.  536,  538. 

88.  In  action  before  Justice  as  well  as  for 
seizure  and  detention  in  action  upon  attach- 
ment bond. — Dunning  vs.  Humphrey,  24  Wend. 
(N.  Y.)   81. 

39.  Even  though  there  were  other  attach- 
ments which  got  benefit  of  surplus  proceeds 
under  attachment  sale  and  under  which  sheriff 


was  not  indemnified  and  so  refused  to  seize.— 
Chamberlain  vs.  Beller,  18  N.  Y.  116,  110. 

40.  Where  principal  has  notice  of  action.— 
Reggio  vs.  Braggiotti,  61  Mass.  (7  Cush.)  166» 
170;  Coolidge  vs.  Brigham,  46  Mass.  (6  Met.) 
68;  Duxbury  vs.  Vermont  C  R.  Co.,  36  Vt. 
751,  752. 

41.  Where  there  is  no  fault  on  obligee's 
part — Bonney  vs.  Seely,  3  Wend.  (N.  Y.)  481, 
483. 

42.  When  same  have  been  paid. — Churchill 
vs.  Hunt,  8  Den.  (N.  Y.)  321,  325. 

48.  Word  "cost"  in  subd.  8  is  used  in  ex- 
tended sense,  and  includes  all  things  neces- 
sary in  order  to  make  litigation  effectual. — 
Showers  vs.  Wadsworth.  81  CaL  270.  374.  33 
Pac  Rep.  668. 

44.  COVNSBI^S  FEES  EXPENDED  AND 
PAID  OUT  in  prosecution  of  action  under  bond 
indemnifying  and  saving  him  harmless  from 
all  damage,  expense,  cost  and  charges,  includ- 
ing all  counsel's  fees  Incurred  by  him  in  conse- 
quence of  legal  enforcement  of  payment  of 
penalty  of  bond. — ^Tunstead  vs.  Nixdorf,  80  CaL 
647,  652,  22  Pac  Rep.  472;  Graves  vs.  Moore,. 
58  Cal.  436,  439;  Trustees  Newburgh  vs.  Oala* 
tian,  4  Cow.   (N.  Y.)   840,  342. 

46.  COUN8EI/S  FEES  UPON  APPEAL  from- 
Judgment  rendered  in  his  favor  in  action  upon 
indemnity  bond. — Tunstead  vs.  Nixdorf,  80  CaU 
647,  652,  22  Pac.  Rep.  472. 

46.  Where  same  have  been  paid. — Willson 
vs.  McEvoy,  26  CaL  169. 

47.  Counsel's  fees  not  proper  element  for 
consideration  of  Jury  in  estimation  of  dam- 
ages in  action  for  Infringement  of  patent 
right. — Teese  vs.  Huntingdon,  64  U.  &  (28 
How.)  2,  bk.  16  L.  ed.  479. 

4g.  EXPENSES. — Recovery  wider  lademnltr 
bond  extends  to  expenses  attending  action. — 
Qroves  vs.  Moore,  68  CaL  436,  439.  See  Stark 
vs.  Raney,  18  CaL  622;  Duflleld  vs.  Scott,  8 
Durnf.   A  E.    (3   T.  R.)   374. 

49.  Where  obligee  notifies  obligor  of  pen- 
dency of  action  and  latter  fails  to  defend  in 
addition  to  damages  and  cost  with  interest.— 
French  vs.  Parish,  14  N.  H.  496. 

50.  Medical  service  and  nursing  in  case  of 
assault  and  battery  or  extra  cost  incurred  in 
procuring  release  from  arrest  without  proof 
of  paymenL — Willson  vs.  McEvoy,  25  CaL  169, 
173. 

51.  Liability  in  action  for  injuries  to  person 
extends  not  only  to  damage  actually  sus- 
tained, but  to  liabilities  Incurred  by  plaintiff 
by  reason  of  defendant's  wrongful  act,  such 
as  medical  attendance,  etc.,  or  extra  cost  in- 
curred in  procuring  release  of  arrest  made 
without  reasonable  cause. — Willson  vs.  Mc- 
Evoy, 26  CaL  169,  172.  Seie  Wilde  vs.  Joel, 
16  How.  Pr.    (N.   Y.)    320. 

52.  WnEN  NOT  RECOVERABL.B.~Cona. 
sel'a    fees    evatatueJ    by   remon   of    InJiiiKstloii 

cannot  be  recovered  In  absence  of  showing 
that  they  have  been  paid,  action  being  founded 
simply  and  only  upon  contract  of  indemnity.— 
Willson  vs.  McEvoy,  36  CaL  169,  173. 

63.  Counsel's  fees  for  procuring  dissolu- 
tion of  injunction  and  defending  are  ground; 
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of  recovery  under  an  undertaking  and  usual 
bond  griven  upon  issuinfir  an  injunction,  al- 
thouffb  actual  payment  of  money  is  beyond 
time  limited.  If  retaining:  was  before  such 
time. — ^Prader  vs.  Grimm,   18  CaL   586,  687. 

IIL     JUDGMENT. 

54.  CREDITOR  HAYING  NOTICB  OF  AC- 
TION asralnst  constable  and  opportunity  to 
make  defense,  bound  by  judgment  which  is 
conclusive  against  him  in  action  upon  bond.— 
Miller  YS.  Rhoades.  20  Ohio  St.  494.  496. 

55.  JUDGMENT  AGAINST  SHERIFF  CON- 
CIiUSIVB  evidence  of  his  rigrht  to  recover  on 
indemnity  bond  where  an  action  was  com- 
menced, notice  given  to  Indemnitor. — Dutil  vs. 
Paoheco,  21  Cal.  438,  442,  82  Am.  Dec.  749; 
Tunstead  va  Nixdorf,  80  Cal.  647,  661,  22 
Pac  Rep.  472;  Showers  vs.  Wadsworth,  81 
Cal.  270,  273,  22  Pac  Rep.  663. 

66.  Moment  judgment  Is  entered  against 
party  indemnified  and  cause  of  action  arises 
upon  bond. — McBeth  vs.  Mclntyre,  67  Cal.  49. 
60.  See  Jones  vs.  Chllds,  8  Nev.  121;  Chace 
vs.  Hinman,  8  Wend.  (N.  Y.)  452,  24  Am.  Dec. 
89. 

67.  Provibions  of  Civil  Practice  Act  making 
Judgment  against  sheriff  conclusive  evidence 
against  his  indemnitor  when  he  has  been 
notified  of  the  action,  are  founded  upon  prin- 
ciple that  under  such  circumstances  action  is 
in  substance  against  Inedmnitor  aa  against 
real  party  In  interest  and  that  he  has  in 
that  action  an  opportunity  to  make  any  defense 
that  may  exist — Dutil  vs.  Pacheco,  21  Cal. 
436,   442,  82  Am.   Dec.   749. 

58.     Indcmnlfier  taklDir  eharge  of  lltliratlon 

bound  by  Judgments. — Showers  vs.  Wads- 
worth,  81  Cal.  270,  278,  23  Pac.  Rep.  668.  See 
Dntll  vs.  Pacheco,  21  Cal.  438,  442,  82  Am.  Dec. 
T49. 

rM.  Validity  of  order  of  sale  made  by  pro- 
bate court  cannot  be  attacked  in  action  upon 
indemnity  bond. — Halleck  vs.  Moss,  22  CaL 
266,  275.     See  Irwin  va  Scriber.  18  CaL  499. 

eo.  Discharge  of  attorneys  by  sheriff  after 
Judgment  does  not  affect  conclusiveness  of  the 
Judgment  against  indemnitor. — Showers  va 
Wadsworth,   81   Cal.   270,  274,  22  Pac.  Rep.   663. 

61.     EQUITY    ^VILL     NOT     INTERFERE     to 

set  aside  Judgment  obtained  against  sheriff  un- 
less he  has  been  prevented  by  some  fraud  or 
accident  from  availing  himself  of  defense  at 
law. — Dutil  vs.  Pacheco,  21  Cal.  438,  442.  82 
Am.   Dec.    749. 

6a.  SATISFACTION  OF  JrDGMENT  need 
not  be  entered  to  consummate  right  of  surety 
to  maintain  action  against  his  principal  where, 
note  upon  which  he  becomes  liable  was  given 
and  accepted  in  extinguishment  of  debt.— 
Witherby  vs.  Mann,  11  John.  (N.  T.)  518.  621. 

IV.     REMEDIES,  PLEADING  AND  PRACTICE. 

6S.     PL.AINTIFF  MUST  AVER  PAYMENT  of 

Judgment  recovered  against  him  in  order  to 
recover  upon  indemnity  bond  given  to  secur* 
damages  sustained  by  reason  of  attachment.— 
Roussln  TS.  Stewart,  88  CaL  208,  212.  See 
Wlllson  va  McEvoy,  26  CaL  169,  170;  Prader 
vs.  Grimm,  8S  CaL  11,  It;  Lett  vs.  Mlt'jhelL  8t 
Cal.  23,  26. 


•4.  Party  Imdemiillled  act  eDtitled  to 
cover  loaa  by  reason  of  party's  failure  to  sue 
earlier  without  alleging  and  proving  It.— - 
Fernandez  vs.  Tormey,  121  CaL  616,  521,  53 
Pac  Rep.  1119.  See  Ala.  Sampson  va  Fox. 
109  Ala.  662,  66  Am.  St.  Rep.  950.  19  So.  Rep. 
896.  Tex.  Thomas  vs.  Davis.  16  Tex.  Civ.  App. 
869,  89  S.  W.  Rep.  679.  Fed.  North  Western 
Nat.  Bank  vs.  Thompson  Mfg.  Co..  71  Fed.  Rep. 
118. 

65.  Declaration  allegtnir  recovery  of  Jndfr- 
Btent  against  plaintiff  of  a  demand  recovered. 
Indemnity  agreement  Is  fatally  defective 
where  it  does  not  allege  payment  of  Judg- 
ment.— ^Wlll  on  vs.  McEvoy,  25  CaL  169.  174. 
See  Aberdeen  vs.  Blackmar,  6  Hill  <N.  T.) 
824;  Gilbert  vs.  Wlman.  1  N.  T.  550,  49  Am. 
Dec.  869;  Edwards  va  Bodlne,  11  Paige  Ch. 
(N.  T.)  224. 

66.  Not  alleging  that  Injunction  Is  voxn- 
tiously  sued  out  la  bad. — Wlllson  vs.  McEvoy. 
26  Cal.  169,  173.  See  Garrett  vs.  Logan,  19 
Ala.  844. 

67.  Which  merely  avers  recovery  of  Judg- 
ment without  showing  payment  or  loss  lor 
expense  Incurred,  is  Insufficient. — ^Aberdeen  va 
Blackmar,  6  Hill   (N.  Y.)   324,  826. 

68.  Alleging  that  plaintiff  had  become  liable 
to  pay  sufficient  without  showing  actual  pay- 
ment under  covenant  not  simply  to  indemnify 
and  save  harmless,  but  to  Indemnify  and  save 
harmless  from  liability  on  bond. — Webb  va 
Pond,  19  Wend.   (N.   Y.)    428,  424. 

69.  UNDER  TWO  ATTACHMENTS. — ^^IThere 
property    seised    vader    two    attacltmeati    is 

claimed  by  third  person,  both  attaching  credi- 
tors indemnifying  sheriff,  who  sells  and  pays 
proceeds  to  first  attaching  creditor,  amount  not 
equal  to  his  Judgment,  and  party  claiming 
property  subsequently  recovers  Judgment 
against  sheriff  for  value  of  property,  sheriff's 
remedy  is  against  first  attaching  creditor  only. 
—Davidson  vs.  Dallas,  8  CaL  227,  256. 

70.  Doctrine  of  above  case  commented  upon 
and  doubted. — Davidson  va  Dallas,  16  CaL  76. 

Distinguished  In  Fury  va  White,  3  Idaho  639, 
641,  28  Pac.  Rep.  686. 

71.  SET-OFF— Defcadaat  te  avtt  vpoa  In- 
demnity bond  given  to  indemnify  partners 
against  debts  and  liabilities  cannot  set  off 
matters  of  mere  partnership. — ^Haskell  vs. 
Moore.   29  Cal.   437,  448. 

7a.  EVIDENCE — Bnrdea  of  proof. — EvldeDce 
that  property  In  attachment  proceedings  was 
claimed  by  third  party,  throws  onus  of  proof 
on  plaintiff  to  establish  fact  that  bond  was 
tendered. — Strong  va  Patterson,  6  Cal.  156. 
167. 

78.  Common-lnvr  mle. — Party  Indemnified 
can  recover  only  upon  evidence  that  he  has 
sustained  actual  damage;  compensation  is  only 
awarded  for  actual  loss. — ^Wlllson  vs.  McEvoy, 
26   CaL   169,   172. 

74.  Obligee  entitled  to  recover  under  In- 
demnity bond  containing  covenant  that  obligor 
will  pay  certain  debts,  even  In  absence  of  evi- 
dence showing  that  he  has  suffered  damage, 
unless  It  Is  shown  that  It  was  merely  covenant 
to  Indemnify. — ^In  Matter  NeguSt  1  Word.  (N. 
T.)  499,  606. 
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78.  Bvldeace  aliowliiir  that  party  is  subject 
to  liability  without  showingr  payment  is  not 
enough. — Wlllson  vs.  MoEvoy,  25  Cal.  169,  172. 
See  Churchill  vs.  Hunt,  S  Den.  (N.  Y.)  821; 
Jackson  vs.  Fort,  17  John.  (N.  Y.)  479,  482; 
Jeff  era  vs.  Johnson,  21  N.  J.  Ii.  (1  Zab.)  78, 
76. 

76.  Existence  of  contract  as  he  allegres  it, 
and  must  show  that  thing  to  be  done  was  defi- 
nite and  certain  in  its  terms  and  in  itself.^- 
Magree  vs.  McManus,  70  Cal.  668,  656,  12  Paa 
Rep.  461. 

77.  Payment  of  judgment  must  be  given; 
otherwise  no  actual  damage  accrues. — Roussin 


vs.  Stewart,  88  Cal.  208,  212.  See  Wlllson  vs. 
McEvoy,  25  CaL  169,  170;  Prader  vs.  Orimm, 
28  Cal.  11,  12. 

78.  Order  of  aflaiiation  and  maintenano* 
made  against  father  is  conclusive  evidence 
entitling  town  authorities  to  sue  on  indem- 
nity bond. — Rockfeller  vs.  Donnely,  8  Cow.  (N. 
Y.)    628. 

70.     TRUSTEES    COMPETENT    WITNESS     in 

trial  involving  validity  of  will  where  he  was 
fully  indemnified  against  loss  on  execution  of 
covenant  of  warranty  and  held  portion  of  con- 
sideration as  indemnity. — Peralta  vs.  Castro, 
€  Cal.  864,  358. 


§  2779.  WHEN  PERSON  INDEMNIFYINa  IS  A  SURETY.  Where  one,  at 
the  request  of  another,  engages  to  answer  in  damages,  whether  liquidated  or  un- 
liquidated, for  any  violation  of  duty  on  the  part  of  the  latter,  he  is  entitled  to  be 
reimbursed  in  the  same  manner  as  a  surety,  for  whatever  he  may  pay. 

History:     Enacted  March  21,  1872. 

§  2780.  BAIL,  WHAT,  Upon  those  contracts  of  indemnity  which  are  taken  in 
legal  proceedings  as  security  for  the  performance  of  an  obligation  imposed  or  de- 
clared by  the  tribunals,  and  known  as  undertakings  or  recognizances,  the  sureties 
are  called  bail. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  416,  held  unconstitutional,  see  hlstory» 
§  4,  ante. 

§  2781.  HOW  SEQULATED.  The  obligations  of  bail  are  governed  by  the  stat- 
utes specially  applicable  thereto. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  416,  held  nneonstitutiona],  see  history, 
§  4  ante. 
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TITLE  Xin. 

GUAEANTT. 

Chapter  I.    Ouarantt  in  General,  99  2787-2825. 
n.    Bu&ETTSHiPy  99  2831-2866. 

CHAPTER  L 

GUAHANTY    IN    GENERAL^ 

Article  I.  Definition  of  Guaranty,  99  2787-2788. 

II.  CreaUon  of  Guaranty,  99  2792-2795. 

m.  Interpretation  of  Guaranty,  99  2799-2802. 

rv.  Liability  of  Guarantors,  99  2806-2810. 

V.  Continuing  Guaranty,  99  2814,  2815. 

VI*  Exoneration  of  Guarantors,  99  2819-2825. 


ARTICLE  I. 

DEFINITION  OF  OUARANTT. 


1 2787.    Guaranty,  what 


9  2788.    Knowledge  of  principal  not  neeessaiy 
to  creation  of  guaranty. 


§  2787.    GUARANTY,  WHAT.    A  guaranty  is  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person. 

History:    Enacted  March  21,  1872,  founded  upon  912,  Act  April  19,  1850, 
Stats.  1850,  p.  267. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Guaranty  of  payment  distinguished* 
8,4.  Indorsement  distinguished. 

5-8.  Indorsers. 
9.  Joint  liability. 
10, 11.  Mortgage. 

12.  Original  liability. 
13, 14.  Personal  liability. 

15, 16.  Privity  or  mutuality  between  debtor  and 
guarantor. 
17.  Promise  to  pay  debts  of  creditor. 
18, 19.  Sole  guarantor. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RES- 
FBRRBSD  TO,  etc.,  in:  Fessenden  vs.  Summers, 
62  Cal.  484,  487  (construed  In  connection  with 
other  sections);  Chafoin  vs.  Rich,  77  Cal.  476, 
477.  19  Pac.  Rep.  882  (cited);  First  Nat.  Bank 
vs.  Babcock,  94  Cal.  96,  103,  28  Am.  St.  Rep. 
94,  29  Pac.  Rep.  416  (cited);  Kilbride  vs. 
Moss,  113  Qal.  432,  484,  64  Am.  6L  Rep.  861, 
46  Pac.  Rep.  812  (applied);  Adams  vs.  Wallace, 
119  Cal.  67.  70,  51  Pac.  Rep.  14  (cited). 

A«  to  what  conatltntea  contract  of  KuummtTf 
see  mono£rraphic  note  by  Robert  Desty,  8  L. 
R.  A.  380. 

As  to  effect  of  asslffnineiit  of  note  on  con- 
tract of  Kvaranty,  see  note  12  L.  R.  A   270. 

As  to  nesotlablllty  of  Kumvmntyf  see  notes  37 
Am.  Dec.   270;   44  Am.   Dec.  308. 

Am  to  transfer  of  vnaranty  by  assisnment  of 
debt,  see  note  100  Am.  Dec.  475;  also  mono- 
sraphio  note  64  Am.  St.  Rep.  401. 

As  to  transfer  of  note  by  Indoraement  in 
form  of  guaranty,  see  monogrraphic  note  by 
H.  B.  Farnham,  36  L.  R.  A.  232. 

Aa  to  transfer  of  note  by  aritaranty  on  sepa- 
rate paper,  see  note  36  L.  R.  A  232. 

Am  to  what  conatltntea  vnaranty,  see  note  46 


Am.  Dec  886;  also  brief  In  61  li.  R.  A.  768, 
769. 

2.  INDBMlflTY  aerainst  loss  as  result  of  non- 
payment of  debt  differs  from  eruaranty  of  pay- 
ment in  that  liability  of  guarantor  is  fixed,  by 
failure  of  principal  debtor  to  pay  at  matur- 
ity, or  at  or  when  payment  was  g'uaranteed. 
While  contract  of  Indemnity  partakes  of  nature 
of  eruaranty  of  collection,  no  liability  beinfir 
Incurred  until  after,  by  use  of  due  and  reason- 
able dillgrence,  guarantee  has  become  unable 
to  collect  debt  from  principal  debtor. — Fierce 
vs.  Merrill,  128  Cal.  464,  470,  79  Am.  St.  Rep. 
56,  61  Pac.  Rep.  64,  quoting:  Burton  vs.  Dewey, 
4  Kan.  App.  689,  46  Paa  Rep.  825. 

As  to  letter  of  credit  a  flrvarant7»  see  note  98 
Am.  Dea  547, 

8.  INDORSBafBlVT  IS  PRIMARIL.T  COlf- 
TRACT  of  transfer,  contract  of  guaranty  is 
that  of  security;  both  alike  are  conditional, 
but  conditions  are  unlike. — Brady  vs.  Reynolds, 
18  Cal.  31,  82. 

As  to  whether  vnaranty  an  Indomcmenty  see 
monogrraphic  note  by  H.  R  Farnhanit  36  Ii.  R 
A.  232. 

4.  Of  note-maker  is  wholly  different  from 
indorsement  of  gruaranty,  which  is  an  agree- 
ment of  itself,  a  new  contract  undertaking  for 
another  that  latter  will  perform  his  contract 
Difference  between  maker  and  indorser  or 
eruarantor  Is  that  contract  of  first  by  its  terms 
imports  unconditional  obllgration  to  pay  money, 
and  that  of  last,  by  Its  terms*  Imports  con- 
ditional obligration. — Aud  vs.  Magrruder*  10  Cal. 
282,  290. 

5.  Indorser  who  writes  his  name  on  back  of 
note,  whether  before  or  after  delivery,  becomes 
gruarantor  for  its  payment. — Rogers  vs.  Schu- 


Ttt.  JOUt  ck.  I,  urtu.  h  II.] 


KNOWIiBDGB  AND  CONSIDERATION. 


(1869)       U  3788-0788 


lenbursr.   Ill   Cal.   281,   284,   48   Paa   Rep.   899. 
See  Brady  vs.  Reynolds,  18  Cal.  81,  82. 

8.  In  Ford  ts.  Hendricks,  84  CaL  673,  It 
was  held  that  an  Indorser  slffnlngr  note  before 
delivery  must  be  regarded  as  guarantor  rather 
than  as  indorser,  cltlns  Riggrs  vs.  Waldo,  2  Cal. 
485,  66  Am.  Dec.  366;  Pierce  vs.  Kennedy,  5 
Cal.  138;  Brady  vs.  Reynolds,  18  CaL  81;  Gelger 
vs.  Clark,  18  CaL  679. 

7.  These  cases,  however,  hold  that  as  to 
question  of  demand  and  notice  of  non-payment 
such  guarantor  occupies  position  of  indorser, 
thus  not  strictly  supporting  the  case  of  Ford 
vs.  Hendricks,  and  this  case  was  practically 
overraled  in  the  case  of  Jones  vs.  Goodwin, 
39  Cal.  493,  8  Am.  Rep.  478,  holding  that  such 
indorsers  were  liable  as  indorsers  and  not  as 
guarantors,  and  this  rule  is  held  not  to  have 
been  changed  by  subsequent  provisions  of  the 
code. — Fessenden  vs.  Summers,  62  Cal.  484. 

8.  See,  also,  as  to  indorser  of  note  before 
delivery  being  a  guarantor,  Lightstone  vs. 
Laurencel,  4  Cal.  277;  Crooks  vs.  Tully.  60  Cal. 
264.  257;  Fessenden  vs.  Summers,  62  Cal.  484 
(holding  that  reliability  of  such  indorsers  vras 
not  changed  by  the  provisions  of  the  code  dis- 
tinguished as  applying  only  to  negotiable 
instruments,  and  that  a  guarantor  of  a  non- 
negotiable  instrument  was  liable  without  de- 
mand or  notice). — First  Nat.  Bank  vs.  Babcock, 
94  Cal.  96,  104,  28  Am.  St.  Rep.  94,  89  Pac.  Rep. 
416. 

8.  JOINT  I^IABILITT — ^ladonemeat  on  note 
for  additloaal  seearltyy  whether  made  before 
or  after  the  execution  of  note,  is  contract  of 
guaranty,  and  hence  indorsers  are  jointly  liable. 
— Brady  vs.  Reynolds,  18  CaL  81,  82. 

As  to  liability  of  guarantor  being  ■everabley 
see  monographic  note  by  Robert  Desty,  8  Ii.  R. 
A.  880. 

10.  MORTGAGB  CONSfTRIJBD  and  held  to 
be  guaranty. — Carson  vs.  Reid,  187  CaL  263, 
70  Pac  Rep.  89,  90. 

11.  "Wife's  mortgage  of  separate  property 
to  secure  husband's  debt  becomes  surety  as 
far  as  property  is  concerned. — Bull  vs.  Coe, 
77  CaL  54.  61,  11  Am.  St.  Rep.  236,  18  Pac.  Rep. 
808. 

IS.    ORIGINAI<  LIABIIiITT  not  being  pres- 


ent on  part  of  corporation  to  purchaser  for 
such  sum,  promise  by  an  officer  of  corporation 
to  repay  to  purchaser  of  stock  in  corporation 
amount  of  money  paid  for  such  stock  in  event 
of  insolvency  of  corporation  is  not  a  guaranty; 
hence  such  promise  need  not  be  in  writing. — 
Kilbride  vs.  Moss,  113  CaL  432,  64  Am.  St. 
Rep.  861.  45  Pac.  Rep.  812. 

18.  PE3RSONAIi  LIABILFTT  exclusively  is 
imported  by  guaranty,  and  hence  where  con- 
veyance was  given  as  security  for  debt  of 
third  person,  providing  that  on  payment  of  all 
of  said  amounts  property  should  be  reconveyed 
or  redelivered  without  any  personal  liability, 
grantor  did  not  become  eruarantor. — Bather  B. 
Co.  vs.  Brlggs  Co.,  188  CaL  724,  729,  78  Pac. 
Rep.  862. 

14.  Though  no  personal  liability  was  im- 
posed in  mortgage  securing  portion  of  indebt- 
edness evidenced  by  note  and  mortgage  of 
another  person,  court  assumes  that  mortgage 
was  eruaranty  and  mortgager  guarantor. — Car- 
son vs.  Reid,  187  CaL  263,  70  Pac.  Rep.  89,  90. 

15.  PRIVITY  OR  MUTVAI^ITY  or  Joint  lia- 
bility do  not  exist  between  principal  debtor 
and  his  guarantor. — Adams  vs.  Wallace,  119 
CaL  67,  71,  61  Pac.  Rep.  14. 

16.  Guaranty  of  a  note  being  independent 
contract  does  not  suspend  right  of  action 
against  maker  of  note  so  as  to  release  indorser 
from  liability  thereon. — ^William»  vs.  Covillaud, 
10  CaL  419,  429. 

17.  Promise  by  one  party  to  apply  moneys 
due  from  it  to  another  for  payment  of  debt  of 
such  person  to  third  person  is  not  contract  of 
gruaranty. — Malone  vs.  Crescent  City  M.  ft  T. 
Co.,  77  CaL  38,  44,  18  Pac.  Rep.  858. 

18.  SOLB  GUARANTOR  is  not  made  by  fact 
that  name  of  one  eruarantor  Is  given  in  body 
of  guaranty,  but  all  persons  who  signed  guar- 
anty are  bound  thereby. — Bagley  vs.  Cohen. 
121  Cal.  604,  606.  53  Pac.  Rep.  1117. 

19.  Where  guaranty  is  executed  in  firm 
name,  complaint  on  such  guaranty  alleging  that 
one  defendant  guaranteed  payment  thereof 
does  not  state  cause  of  action  as  to  him  with- 
out showing  that  he  alone  Is  bound  by  guar- 
anty of  firm. — Rose  vs.  Feldman,  67  CaL  100, 
7  Pac.  Rep.  185. 


§2788.  KNOWLEDGE  OF  FBINOIPAL  NOT  NECESSARY  TO  OBEATION 
OF  OUABANTY.  A  person  may  become  guarantor  even  without  the  knowledge 
or  consent  of  the  principal. 

History:    Enacted  March  21,  1872,  founded  upon  Code  Napoleon,  art.  2014. 

Aeeeptamee  of  ffvanuity^— See  post  {  2796.  ' 


ARTICLE  TL 

CREATION   OF  GUARANTY. 


92792.    Necessity  of  a  eonrideration. 
S  2793.    Guaranty  to  be  in  writing,  ete» 


§  2794.    Engagement  to  answer  for  obligation  of 

another,  when  deemed  originaL 
9  2795.    Acceptance  of  guaranty. 


§  2792.    NECESSITY  OF  A  OONSIDEBATION.    Where  a  guaranty  is  entered 
into  at  the  same  time  with  the  original  obligation,  or  with  the  acceptance  of  the 
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latter  by  the  guarantee,  and  forms  with  that  obligation  a  part  of  the  consideration 
to  him,  no  other  consideration  need  exist.  In  all  other  cases  there  must  be  a  con- 
sideration distinct  from  that  of  the  original  obligation. 

History:     En&eted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Consideration — Nature  of. 
8-8.  Same  —  Sufficiency  pf  —  Subsequent  guar- 
anty. 

9-12.  Same — Particular — ^Arbitration  agreement 
— ^Forbearance— Suretyship — Surrender  of 
property. 


1.  APPLIBD,  CTTBD,  CONSTRUED,  RB- 
FESRRCD  TO,  etc.,  in:  Chaffee  vs.  Browne,  109 
Cal.  211,  221,  41  Fac  Rep.  1028  (applied);  Cali- 
fornia F.  T.  Co.  vs.  Anderson,  79  Fed.  Rep.  404 
(applied). 

A«  to  aeceaaity  of  eonsideration  for  Kumruntr 
of  collection,  see  monofirraphio  note  64  Am.  St. 
Rep.  401. 

As  to  aaillclency  of  eoiuiidcration  for  coatract 
of  Kuaranty,  see  note  32  Am.  Dec.  626;  also 
brief  in  Lemart  vs.  Outhrie,  62  L.  R.  A.  964,  966. 

2.  C02VSIDBRATI0N  PASSING  BBTWBBN 
MAKER  AIVD  GUARANTOR  is  the  considera- 
tion required  to  support  the  promise  of  a  gruar- 
antor  of  note. — ^Rowland  vs.  Aitch,  88  CaL  133, 
136.     See  Otis  vs.  Haseltine,  27  CaL  80. 

8.  CONSIDBRATION  OF  THB  ORIGINAL 
CONTRACT  will  support  the  guaranty  where  a 
fiTuaranty  is  made  contemporaneously  with  the 
original  contracL — Jones  vs.  Post.  6  CaL  102, 
104;    Hazel  tine  vs.  Larco,  7  CaL  32,  84. 

4.  Where  guaranty  of  note  was  made  and 
note  delivered  on  one  day,  obligation  of  all 
parties  to  note  becomes  effective  at  same  mo- 
ment, and  there  was  good  consideration  for 
guaranty,  though  note  was  dated  prior  there- 
to.— Kennedy  &  S.  L.  Co.  vs.  8.  S.  Construction 
Co.,  123  CaL  684,  687.  66  Fao.  Rep.  467. 

6.  Where  sale  of  horse  and  making  of  note 
therefor  and  guaranty  of  note  constitute  part 
of  same  transaction,  fact  that  eruaranty  was 
indorsed  on  note  after  its  delivery  does  not 
require  a  new  consideration,  former  consider- 


ation being  sufadent. — ^Howland  ts.  Alteli*  S8 
CaL  183,  136. 

e.  Snboequeat  Kumxmmty  of  performance  not 
supported  by  original  consideration  of  con- 
tract.— Clay  vs.  Walton,  9  CaL  828,  833.  See 
Ellison  vs.  Jackson  W.  Co.,  12  CaL  642.  563. 

7.  Mort^aso  given  by  wife  on  her  separate 
property  to  secure  payment  of  antecedent  debt 
of  husband,  without  new  consideration,  is  void, 
it  being  but  collateral  security  for  old  debt. — 
Chaffee  vs.  Browne,  109  CaL  211,  220,  41  Fac. 
Rep.  1028. 

8.  Followed  in  California  F.  T.  Co.  vs.  An- 
derson, 79  Fed.  Rep.  404  (holding  that  the 
same  rule  applied  as  to  mortgage  of  home- 
stead, though  it  is  community  property). 

9.  ARBITRATION  AGREIEMENT  is  not  pre- 
vented from  being  sufficient  consideration  for 
guaranty  by  erasure  of  name  of  one  of  parties 
to  arbitration  made  with  consent  of  guarantor 
before  agreement  was  filed  in  court. — Clark  va 
Chapman,  98  Cal.  110,  114,  82  Pac  Rep.  812,  83 
Id.  760. 

10.  FORBBARANCB  TO  SUB  la  sufficient 
consideration  for  agreement  to  pay  debt  of 
another. — Lieslie  vs.  Conway,  69  CaL  442.  444. 

11.  SURBTYSHIP  ON  APPBAl.  BOND  is  suf- 
ficient consideration  for  their  promise  to  indem- 
nify constable  on  his  levying  execution  on  Judg- 
ment rendered  on  appeal  against  certain 
property  asserted  by  defendants  to  be  that  of 
their  principal. — Lerch  vs.  Gallup,  67  CaL  695, 
698,  8  Fac.  Hep.  322. 

12.  SURRENDER  OF  PROFBRTT  by  one  of 

parties  to  arbitration  agreement  to  arbitrator 
under  such  agreement  sufficient  consideration 
for  guaranty  of  payment  of  amount  awarded 
in  arbitration  proceedings. — Clark  va  Chap- 
man, 98  CaL  110,  114,  32  Fac  Rep.  812,  83  Fac. 
Rep.  760. 


§2793.  OUABANTY  TO  BE  IN  WBITINO,  ETC.  Except  as  prescribed  by 
the  next  section,  a  guaranty  must  be  in  writing,  and  signed  by  the  guarantor;  but 
the  writing  need  not  express  a  consideration. 

History:    Enacted  March  21,  1872,  founded  npon  $12,  Act  April  19,  1850, 
State.  1850,  p.  267. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Beaeon  for  section — Commissioners'  note. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Hogrers  vs.  Schulenburff, 
111  Cal.  281,  284,  43  Pac.  Hep.  899  (applied): 
Kilbride  vs.  Moss,  113  Cal.  432.  484,  64  Am. 
St.  Rep.  361.  46  Pac.  Rep.  812  (applied). 

2.  REASON  FOR  SECTION. — Conunlaalonera' 
note;  "The  provision  that  the  writing:  need  not 
express  a  consideration  was  inserted  because 
by  the  section  immediately  preceding  an  act 
for  consideration  is  necessary  to  support  a 
guaranty  in  some  cases,  still  in  other  none  is 
required,  and  hence  if  the  section  should 
merely  omit  the  former  provision  in  the  stat- 


ute of  frauds  requiring:  the  consideration  to  be 
stated,  it  mig:ht  be  exposed  to  the  construc- 
tion that  in  all  those  cases  in  which  the  con- 
sideration is  made  by  the  previous  section 
essential  to  the  contract  it  must  be  stated  in 
reducing:  the  contract  to  writing:." 

A«  to  exprcaalon  of  coaalderatloa  of  contract 
of  i^varanty  In  irrltlns  under  atntnte  of  franda, 

see  91624  note  pars.  138,  214-219. 

Aa  to  effect  of  atatnte  of  frauds  on  jrnaranty 
of  contract  of  peraon  under  disability,  see  note 
46  L.  R.  A.  846. 

Aa  to  neceaatty  of  conalderatton  for  i:iiaranty 
betna:  expreaaed  In  wrltlnsy  see  monog:raphlo 
notes  6  Am.  Dec.  317;    76  Am.  Dec.  413. 


Tit.  XIII,  ch.  I,  art.  II.]         BNOAGBMBNT  TO  ANSWSR  FOR  ANOTHER.  (1961)     9  271M 

A*  to  anftcleiicyof  ezprewilair  eoitaidenitioa  898;   81  Am.  Dec.  614;   48  Am.  Dec.  789;   67  Am. 

iB   Kuarantyy   see   monographic    notes   68   Am.  Dec.  198. 

Dec.  288;    64  Am.  Dec.  549.  Aa  to  contracts  of  Kuaraaty  reqntrcd  to  be 

As  to  Talldlty  of  parol  promise  to  pay  debt  fa  writing  vndcr  statute  of  fraads,  see  {1624 

of  another,  see  monographic  notes  16  Am.  Dec.  note  pars.  129-160. 

§2794.  ENOAQEHENT  TO  ANSWEE  FOB  OBLIQATION  OF  ANOTHER, 
WHEN  DEEMED  OBIQINAL.  A  promise  to  answer  for  the  obligation  of  another, 
in  any  of  the  following  caseS|  is  deemed  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing: 

1.  Where  the  promise  is  made  by  one  who  has  received  property  of  another  upon 
an  undertaking  to  apply  it  pursuant  to  such  promise ;  or  by  one  who  has  received 
a  discharge  from  an  obligation  in  whole  or  in  part,  in  consideration  of  such  promise ; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an-  obligation,  in  consid- 
eration of  the  obligation  in  respect  to  which  the  promise  is  made,  in  terms  or  under 
circumstances  such  as  to  render  the  party  making  the  promise  the  principal  debtor, 
and  the  person  in  whose  behalf  it  is  made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of  another,  is  made 
upon  the  consideration  that  the  party  receiving  it  cancels  the  antecedent  obliga- 
tion, accepting  the  new  promise  as  a  substitute  therefor ;  or  upon  the  consideration 
that  the  party  receiving  it  releases  the  property  of  another  from  a  levy,  or  his  person 
from  imprisonment  under  an  execution  on  a  judgment  obtained  upon  the  antece- 
dent obligation ;  or  upon  a  consideration  beneficial  to  the  promisor,  whether  moving 
from  either  party  to  the  antecedent  obligation,  or  from  another  person ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchandise  and  guar- 
anty the  sale; 

5.  Where  the  holder  of  an  instrument  for  the  payment  o*  money,,  upon  which  a 
third  person  is  or  may  become  liable  to  him,  transfers  it  in  payment  of  a  precedent 
debt  of  his  own,  or  for  a  new  consideration,  and  in  connection  with  such  transfer 
enters  into  a  promise  respecting  such  instrument. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  orlirlBal  or  collateral,  see  monogrraphlo  note  23 

2.  Contract  of  guaranty  part  of  same  transae-      Am.  Dec  165;  59  Am.  Dec.  345. 


tion. 


a.     CONTRACT  OF  GUARANTY  IS  PART  OF 


?'$'  ?°^*  ^^i*     ,.        ,                      a.  X              J  ,.x  9AMH   TRANSACTION    of    obligation    giiaran- 

6-8.  Same— Purchaser  8  agreement  to  pay  debts  teed;  two  Instruments  form  but  single  contract 

of  vendor.       ,       .            ^_  on  part  of  guarantors,  and  guaranty  is  original 

9.  Promise  by  maker  to  surety.  undertaking  by  them.— Bagley  vs.  Cohen.  121 

10.  Promise  of  surety  to  indemnify  officer.  cal.  604,  606.  53  Pac.  Rep.  1117. 

1.     APPLIED,     CITBD,     CON8TRUBD,     RBJ-  «.     CONTRACT   OF  NOVATION   need   not   be 

FERRBD  TO,  etc..  in:    Leslie  vs.  Conway.   69  in  writing.— Welch  vs.  Kenny.  49  Cal.  49. 

Cal.  442,  444  Capplied);    Sacramento  L.  Co.  vs.  ,      a^^^^^^^*  *^  •.-«  ^  i.*     #         *».          x. 

-«T               an  r-,  1    oAo    oAj    »*  -n        t-.        .vae^  r  *•    Agreement  to  pay  debt  of  another  when 


not  accepted  as  substitute  for  antecedent  debt. 


Wagner,  67  Cal.  293,  294,  7  Pac.  Rep.  705  (ap- 
plied) ;Lerch  vs.  Gallup,  67  Cal.  595.  698,  8  Pac  ^^^  ««*^«^^^ *  ^^w*  ^^ i^^  i 

il         «no    /        It  ^v      -Tr  ,,  ,,  m^  iior  antecedent  debt  canceled,  requires  promise 

nT«f..7T,-^^^'T,!l**iM  7,;  u''^'"V^  ,«  t»   b.   in    writing-Diamond   C.    Co.   vs.   Cook 

Cal.  653   657,  12  Pac.  Rep.  461  (appHed) !  Schulta  (gal.  June   23.   1900).  61   Pac   Rep.   678.  679. 
VS.  Noble,  77  Cal.  79,  81,  19  Pac.  Rep.  182  (re- 

ferred  to);   Kilbride  vs.  Moss.  113  Cal.  432.  484,  5.     Promise  by  owner  of  building  to  be  con- 

64  Am.  St.  Rep.  361.  45  Pac.  Rep.  812  (applied);  «tructed  to  pay  for  material  furnished  builder 

Mltrovich   vs.   Fresno   F.   P.   Co.,   123   Cal.   379,  *'*  collateral  promise  within  statute  of  frauds. 

383,   65   Pac.  Rep.   1064   (applied);  Scrlbner  vs.  completion  of  building  not  being  original  con- 

Schenkel,   128    Cal.    250,   263.    60   Pac.   Rep.   860  sideration  to  owner.— Clay  vs.  Walton.   9  Cal. 

(applied);    Diamond  C.  Co.  vs.  Cook  (Cal.  June  '28,  884. 

23,  1900),  61  Pac.  Rep.  678.  579  (applied);    Tevis  6.     PIJRCHASBR'S    AORBBMBNT    TO    PAY 

vs.  Savage,  130  Cal.  411,  416,  62  Pac.  Rep.  611  DEBTS  OWING  BY  VBNDOR,  which  agreement 

(applied).  Is  accepted  by  creditors,  is  original  agreement 

As  to  reqnlrements  of  statute  of  frauds,  see  and  not   within   statute   of   frauds. — ^Barringer 

ante  §  1624  note  pars.  129-160.  vs.    Warden.    12    Cal.    311,    815;     McLaren    vs. 

As  to  whether  nndertaklns  of  vnarantor  ts  Hutchinson.   22  Cal.  188,   190,   83  Am.   Dec.   59; 


i  arsft     (iMi> 


ACCBFTANCIC    OF    GUARAIVTT. 


[IMT.III»Pt.IT« 


Teria  va.  Savage,  ISO  Cal  411,  41 6»  €S  Pac  Rep. 
€11. 

7.  Where  corporation  formed  \>j  members 
of  partnership  aasumes  contracts  of  partner- 
ship and  proceeds  to  carry  them  out  for  pur- 
chase of  fruit,  there  does  not  need  to  be  formal 
novation  of  contract  and  release  of  partnership 
from  liability  thereon  to  render  corporation 
liable. — Mltrovich  vs.  Fresno  F.  P.  Co.,  123  CaL 
379,  883,  66  Pac.  Rep.  1064. 

8.  Where  wife  has  purchased  property 
agrainst  which  husband  has  Incurred  indebted- 
ness, and  wife  as  part  consideration  for  such 
purchase  has  agreed  to  pay  such  Indebtedness, 
her  promise  to  creditors  to  pay  Indebtedness 
is  original  undertakingr,  and  need  not  be  in 
writing- — Sacramento  L.  Co.  vs.  Wagner,  67  Cal. 
298.  294,  7  Pac  Rep.  706. 

As  to  Talldlty  of  pmrol  prosslse  to  pay  debt 


of  aaotkcr  when  based  oa  orfsfnal 

tlon»  see  monographic  note  S7  Am.  Doa  lit; 

46  Am.  Rep.  296. 

a     PROMISE}      BT     MAKBR     TO      817RBTT 

that  she  would  execute  like  note  secured  by 
mortgage  as  consideration  for  his  becoming 
surety  on  original  note  is  not  within  statute 
of  frauds. — Magee  vs.  McManns,  70  CaL  658i 
667.  12  Pac  Rep.  461. 

10.  PROMISB  OF  8URBTIB8  OH  APPBAI. 
BOND — To  lademBlf^  oonstablo  for  levying 
execution  under  judgment  on  appeal  against 
property  claimed  by  sureties  as  that  of  prin- 
cipal debtor  Is  valid,  though  not  In  writing.— 
Lerch  vs.  Gallup,  67  CaL  696,  698,  8  Pac.  Rep. 
822.  See  Magee  vs.  McManus,  70  Cal.  667.  12 
Pac  Rep.  461  (as  to  Indemnity  against  lia- 
bility as  surety  on  notes)* 


§2795.  AOOEPTANOE  OF  OUABANTY.  A  mere  offer  to  iroaranty  is  not 
binding,  until  notice  of  its  acceptance  is  communicated  by  the  guarantee  to  the 
guarantor;  but  an  absolute  guaranty  is  binding  upon  the  guarantor  without  notice 
of  acceptance.  History:    Enacted  March  21, 1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Acceptance  of  promise  presumed. 

3.  Contractor's  bond. 

4.  Letter  of  credit. 

5.  Promise  to  paj  for  articles  purchased  by  an- 

other. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERREID  TO,  eto..  In:  London  &  a  F.  Bank 
vs.  Parrott,  126  CaL  472,  481,  78  Am.  St.  Rep. 
€4,  68  Pac.  Rep.  164  (construed  as  not  affected 
by  91666  and  applied);  Scribner  ▼■.  Schenkel, 
128  Cal.  360,  263,  60  Pac  Rep.  860  (applied). 

2.  Aeceptamce  of  promise  on  part  of  bank 

will  be  presumed  where  cashier  of  bank  was 
notified  by  appellant  that  appellant  would  pay 
certain  note  out  of  proceeds  of  sheep  received 
from  maker  of  note,  and  thereupon  cashier 
extended  time  of  payment  of  note  at  appel- 
lant's request. — Bank  of  Lemore  vs.  Qulart 
(CaL  Not.  18,  1898),  64  Paa  Rep.  1111. 

8.  CONTRACTOR'S  BOND  executed  in  pur- 
euance  of  11208  of  Code  Cly.  Proo.  is  absolute 


obligation  and  does  not  require  acceptanca— - 
Carpenter  va  Furrey,  128  CaL  666,  667,  61  Paa 
Rep.  868. 

4.  LETTTER  OF  CRBDIT  directing  plaintiff 
to  ffive  credit  to  company  not  exceedlngr  cer- 
tain amount,  and  to  continue  such  credit  from 
time  to  time.  Is  absolute  guaranty,  and  does 
not  require  any  notice  of  acceptance. — London 
&  a  F.  Bank  vs.  Parrott,  186  CaL  472,  481,  78 
Am.  St.  Rep.  64,  68  Pao.  Rep.  164. 

B.  PROMISB  TO  PAT  FOR  AXJL  HOGS  PUR- 
CHASED BY  THHID  PERSON,  and  plainUff. 
In  consideration  of  such  promise,  sold  hogs, 
no  notice  of  acceptance  of  such  promise  was 
necessary  to  render  defendant  liable. — Scribner 
vs.  Schenkel.  128  Cal.  260,  268,  60  Pac  Rep. 
860. 

As  to  necessity  of  notiee  of  aeceptamce  of 
arvanuity,  see  monogrraphlc  note  by  Robert 
Desty,  4  L.  R.  A.  843,  847;  monoirraphio  note 
46  Am.  Dec  47;  68  Am.  Dec  289;  66  Am.  Dec 
619;  89  Am.  Rep.  221;  also  note  66  L.  R.  A.  729. 


Tit.  XIII,  «^]»  art.  HI.]    OF  INCOMPLIBTB  CONTRACT— COLLBCT ABILITY.  (1968)     ||a7M»a800 


AETICLE  m. 

INTERPRBTATION   OF   GUARANTY. 

i  2799.    Gnarantj  of  ineompleta  eontraet.  {  2801.    Beeovery  upon  such  guaranty, 

i  2800.    Guaranty  that  an  obligation  is  good  or      { 2802.    Goarantor'a  liability   upon   sneh   gnar- 
eolleetable.  anty. 

§2799.  OUABANTY  OF  INCOMPLETE  OONTRAOT.  In  a  guaranty  of  a  con- 
tract,  the  terms  of  which  are  not  then  settled,  it  is  implied  that  its  terms  shall  be 
such  as  will  not  expose  the  guarantor  to  greater  risks  than  he  would  incur  under 
those  terms  which  are  most  common  in  similar  contracts  at  the  place  where  the 
principal  contract  is  to  be  performed. 

History:   Enacted  March  21, 1872. 


1.  Applied,  cited,  constmed,  referred  to,  ete. 
2-i.  Construction — ^Fair.  and  liberal  interpreta- 
tion. 
5-8.  Particular  guaranty  construed. 

1.  APPLnBD,  CITBD,  CONSTRUBD,  RB- 
FflaiREai  TO,  etc..  In:  Welsh  vs.  County  of 
Plumas,  80  Cal.  888,  841,  22  Pac.  Rep.  264  (mis- 
cited  as  relating  to  forfeiture  of  franohlse 
for  toll-road  by  collecting  lllegral  toll). 

S.  CONSTRUCnOH— Fair  and  liberal  later- 
pretatloa  accordlngr  to  true  import  of  their 
lansruagre  should  be  given  contracts  of 
guaranty  like  all  other  contracts,  and  may  be 
explained  by  reference  to  circumstances  under 
which  they  are  made,  and  matter  to  which 
they  relate. — First  Nat.  Bank  vs.  Bowers,  141 
Cal.  253,  74  Paa  Rep.  866. 

8.  Gnarantor  la  sever  Implicated  beyond 
■trlet  temui  of  his  contract. — Jack  vs.  Slnshel- 
mer,  126  Cal.  668,  665,  68  Paa  Rep.  180. 

See  par.  5  this  note. 

4.  Intention  of  tbe  parties  when  It  does 
not  merely  or  obviously  follow  from  lansuagre 
of  the  gruaranty,  can  only  be  determined  by 
consideration  of  all  facts  and  circumstances 
surroundlngr  its  execution  which  Is  for  Jury 
and  not  for  court. — First  Nat.  Bank  vs.  Bowers, 
141   Cal.   253,   74  Pac.  Rep.   866. 

Ae  to  conatmctlon  of  naranty,  see  mono- 
graphic notes  by  Robert  Desty,  2  Ii.  R.  A.  183; 


4  L.  R.  A.  268;  4  L.  R.  A.  842;  8  L.  R.  A.  880; 
monographic  note  64  Am.  Dec  649;  also  note 
6  U  R.  A.  686,  and  brief  In  66  L.  R.  A.  729,  781. 

0.  PARTICITLAR  OUARANTT  construed.— 
First  Nat.  Bank  va.  Bowers,  141  CaL  258,  74 
Pac  Rep.  866. 

See  pars.  2,  8  this  note. 

6.  Neglect  to  make  inquiry  by  person  who 
eruaranteed  performance  of  contract,  terms  of 
which  he  may  learn  upon  Inquiry,  binds  him 
by  actual  contract,  though  different  from  what 
he  understood  it  to  be — Bascom  vs.  Smith, 
164  Mass.  61,  41  N.  E.  Rep.  180. 

7.  Under  guaranty  of  payment  of  draft 
drawn  on  consignee  of  fruit  shipped  in  certain 
cars,  guarantor  is  not  liable  for  draft  drawn 
in  payment  for  fruit  in  other  cars. — Graham 
vs.  Farmers  &  11  Bank,  116  CaL  468,  466,  48 
Pac.  Rep.  884. 

8.  Where  understanding  at  time  note  was 
executed  as  collateral  security  for  another 
note  was  that  payee  should  proceed  to  collect 
principal  note  by  foreclosure  of  mortgage 
given  to  secure  it,  note  was  guaranty  of 
payment  of  deficiency  and  not  of  full  amount 
of  original  note.— Bouche  vs.  Louttlt,  104  Cal. 
280,  87  Pac  Rep.  802. 

As  to  eonatraetlon  of  gvaraatlea  as  to 
'vrbether  eontlanlng  gnaraatles,  see  post  |  2814 
and  note. 


§2800.  aUABANTY  THAT  AN  OBUOATION  IS  GOOD  OB  OOLLEOT- 
ABLE.  A  guaranty  to  the  effect  that  an  obligation  is  good,  or  is  collectable,  im- 
ports that  the  debtor  is  solvent,  and  that  the  demand  is  collectable  by  the  usual 
legal  proceedings,  if  taken  with  reasonable  diligence. 

History:   Enacted  March  21, 1872. 

1.  "Collections''  conetmed. 
2-4.  Contract  of   guaranty  of  eoUeetioii — ^De> 

fined. 
5-7.  I>ne  diligence. 
8.  Honest  effort. 
9, 10.  Suit  necessary. 

As  to  nature  of  arnarantx  of  colleetlont  see 
monogrraphic  note  100  Am.  Dec  476;  64  Am. 
St  Rep.  898. 

As  to  neceulty  of  eonalderatlon  for  s«ar« 
aaty,  see  9  2792   note. 

An  to  neeeesltr  of  denand  or  notlcoy  see 
12807  note. 


As  to  obligation  assuned  %y  ovarantor  of 
eolleetlon  of  note,  see  monoffraphlo  note  74 
Am.  Dec   887. 

As  to  wluit  eonstltntes  naranty  of  eollee- 
tlon, see  monographic  note  64  Am.  St.  Rep. 
898. 

1.  <K70IiIiBCTI0N'»  alone.  In  guaranty  of 
collection  of  note.  Is  equivocal,  and  should  re- 
ooive  interpretation  in  reference  to  subject- 
matter  of  contract  and  situation  or  condition 
of  maker. — White  vs.  Case,  18  Wend.  (N.  Y.) 
648. 

S.  COHTRAOF  OF  GVARANTT  OF  COIi- 


3S  2801,2808       (1M4> 


BBCOTEBT    VPOH    GI7ARAKTY— LIABILITT. 


[DlT.  Ill,  PC  IT. 


USCTION  Is  under taklnff  by  guarantor  to  pay 
if  payment  cannot  by  due  and  reasonable  dili- 
gence be  obtained  of  maker,  or»  as  is  some- 
times expressed,  that  note  is  capable  of  belnsr 
collected. — Brackett  vs.  Rich,  23  Minn.  486,  23 
Am.  Rep.  708.  See  Cobb.  Perkins  vs.  Catlin, 
11  Conn.  213,  29  Am.  Dec.  282;  Ranson  vs. 
Sherwood,  26  Conn.  437.  Me.  Oillishan  vs. 
Boardman,  29  Me.  79.  Mass.  Marsh  vs.  Day, 
36  Mass.  (18  Pick.)  821;  Sanford  vs.  Allen,  66 
Mass.  (1  Cush.)  473.  Okie.  Stone  vs.  Rocke- 
feller, 89  Ohio  St.  626.  Pa.  McDoal  vs.  Yoe- 
mans,  8  Watts  861;  McClurg  vs.  Fryer,  16  Pa. 
SL  293.  Vt.  Wheeler  vs.  Lewis,  11  Vt.  266; 
Sylvester  vs.  Downer,  18  Vt.  82;  Bull  vs.  Bliss, 
30  VL  127;  Dana  vs.  Conant,  30  Vt.  246.  Fed. 
Camden  vs.  Doremus,  44  U.  S.  <S  How.)  616, 
bk.  11  U  ed.  706. 

3.  Guaranty  that  note  was  good  and  col- 
lectable means  that  maker  should  be  able  to 
respond  to  judfirment  which  misht  be  recovered 
on  note. — Foster  vs.  Barney,  3  Vt.  60. 

4.  Obligation  assumed  by  guarantor  of  col- 
lection of  note  is  that  he  will  pay  same  if 
maker  fails  to  pay  at  maturity,  and  holder 
shall  use  due  diUgrenco  by  suit  to  collect  same 
and  shall  be  unable  to  do  so,  in  absence  of  any 
special  facts,  would  require  suit  to  be  insti- 
tuted at  first  regrular  term  of  court  after  ma- 
turity.— ^Voorhles  vs.  Atlee,  29  Iowa  49. 

6.  DUES  DIIiIGENCBS  generally  and  in  ab- 
sence of  any  special  facts  would  require  suit 
to  be  Included  at  first  regular  term  of  court 
after  maturity  and  obtainingr  Judgment  and 
execution   thereon  as   soon  as  practicable   by 


ordinary  rules  and  practice  of  court. — ^Voor- 
hies  vs.  Atlee,  29  Iowa  49. 

0.  D«e  dillsemce  in  such  case  cannot  bo 
less  than  such  as  vigilant  creditor  ordinarily 
employs  to  recover  debt  to  which  he  has  no 
other  security  than  obligation  of  debtor. — 
Hoffman  vs.  Beohtel,  62  Pa.  St.  190. 

7.  Unless  it  be  shown  that  legal  process 
would  have  been  fruitless,  it  is  creditor's  duty 
to  employ  that  process  without  unnecessary 
delay,  and  if  he  does  there  is  legal  presump- 
tion that  he  has  been  duly  diligent. — ^Hoffman 
vs.  Bechtel,  62  Fa.  St.  190. 

&     HONBST   AND    IlfTELLIGBlVT    EFFORT 

of  creditor  to  obtain  pasrment  from  person 
primarily  liable  is  what  guarantor  that  note 
Is  good  and  collectable  is  entitled  to  expect.— 
Hoffman  vs.  Bechtel,  63  Pa.  St.  190. 

9.  That  suit  may  be  necessary  is  presup- 
posed by  guaranty  of  collection,  and  in  order 
to  determine  whether  collectable  or  not  it  be* 
comes  necessary  to  pray  out  writ  and  to 
pursue  suit  to  Judgment  and  execution. — Fos- 
ter vs.  Barney,  3  Vt.  60. 

10.  Under  contract  of  guaranty  of  collection 
It  is  held  in  some  states  that  legal  sense  of 
contract  Is  that  debt  will  be  obtained  if  prin- 
cipal debtor  is  seasonably  and  diligently  pros- 
ecuted, and  that  such  prosecution  carried  out 
to  final  consummation  without  success  is  pre- 
cedent to  any  writ  of  execution  against  guar- 
antor.— Craig  vs.  Parkis,  40  N.  Y.  181,  100 
Am.  Dec.  469.  See  Day  vs.  Elmore,  4  Wis.  190; 
Dyer  vs.  Gibson,  16  Wis.  667;  French  vs.  Marsh, 
29  Wis.  649;  Aldrich  vs.  Chubb,  36  Mich.  360. 


^  2801.  BEOOVEBY  XTPON  SUCH  OUABANTY.  A  ^aranty,  snch  as  is  men- 
tioned in  the  last  section,  is  not  discharged  by  an  omission  to  take  proceedings 
upon  the  principal  debt,  or  upon  any  collateral  security  for  its  payment,  if  no  part 
of  the  debt  could  have  been  collected  thereby. 

History:  Enacted  March  21,  1872. 


1,  2.  Insolvency  of  maker. 

3.  Same — At  commencement  of  suit. 

4.  Same — At  maturity  of  note. 

As  to  dlacharse  of  Kiuini*tort  see  9  2819  note. 

All  to  what  will  diacharse  Kuarantor  of  col- 
lection, see  monogrraphic  note  64  Am.  St.  Rep. 
399. 

Aa  to  recovery  npoa  Kuaranty  of  collection 
of  note,  see  monographic  note  74  Am.  Dec.  386. 

1.  INSOLVBIVCT  OF  MAKER.— In  order  to 
charge  guarantor  of  collectability  of  note  it 
is  Incumbent  upon  holder  of  note  to  prove 
that  maker  was  not  good  and  that  payment 
could  not  be  enforced  from  him. — Curtis  vs. 
Smallman,  14  Wend.    (N.  Y.)   231. 

2.  COMPLAINT  on  guaranty  which  is 
drawn  on  basis  of  diligent  and  unsuccessful 
prosecution  of  principal's  debtor  to  judgment 


and  execution,  is  not  sustained  by  mere  in- 
stitution of  suit  which  has  been  stayed  by 
order  based  on  motion  showing  that  such  de- 
fendants have  been  adjudicated  bankrupt — 
Aldrich   vs.   Chubb,   36   Mich.   360. 

8.  Sbowlns  that  the  maker  of  a  note  was 
Insolvent  at  time  of  eommencement  of  suit 
against  him  on  note,  and  still  remains  so, 
does  not  show  due  diligence  to  charge  guar- 
antor of  collection  of  note  when  suit  was  not 
instituted  until  third  term  of  court  after  note 
became  due. — ^Voorhles  vs.  Atlee,   29  Iowa  49. 

4.  Where  maker  of  note  la  Inaolvent  at 
maturity  holder  is  excused  from  proceeding  to 
enforce  note  against  him  in  order  to  bind 
guarantor  of  collectability  of  same. — ^Brackett 
vs.  Rich,  23  Minn.  486,  23  Am.  St.  Rep.  703. 

Aa  to  action  on  vnarnnty  of  collectton»  see 
monographic  note  64  Am.  SL  Rep.  402. 


§2802.    OUARANTOR'S    LIABILITY   UPON    SUCH    GUARANTY.      In    the 

cases  mentioned  in  section  two  thousand  eight  hundred,  the  removal  of  the  princi- 
pal from  the  state,  leaving  no  property  therein  from  which  the  obligation  might  be 


Tic  XIII,  ch.  I,  art.  IV.]        CONSTRUCTION— UABILITT    ON    GUARANTY.      <196C0       K  3806-2807 


satisfied,  is  equivalent  to  the  insolvency  of  the  principal  in  its  effect  upon  the  rights 
and  obligations  of  the  guarantor. 

History:  Enacted  March  21,  1872. 


Removal  of  inakeT. — ^Where  the  maker 
of  note  has  removed  from  state  so  that  payee 
could  not  collect  It  by  suit,  he  is  not  bound 
to  pursue  such  course  before  resorting:  to  his 
action  on  cruaranty  of  collection  of  note*  but 


must  show  that  attachment  had  been  Issued 
agrainst  maker's  property  in  order  to  render 
sruarantor  liable. — White  vs.  Case,  IS  Wend. 
(N.   Y.)   648. 


ARTICLE  IV. 

lilABILJTY  OV  OUARANTOR& 


S  2809.  Obligation  of  gnarantor  cannot  exceed 
that  of  the  principal. 

S  2810.  Guarantor  not  liable  on  an  illegal  eon- 
tract. 


S2806.    Guaranty,  how  construed. 

S  2807.    Liability  upon  guaranty  of  payment  or 

performance. 
S2808.    Liability   upon    guaranty   of   a   condi* 

tional  obligation. 

§2806.  OUABANTY,  HOW  OONSTBUED.  A  guaranty  is  to  be  deemed  uncon- 
ditional  unless  its  terms  import  some  condition  precedent  to  the  liability  of  the 
guarantor.  History:  Enacted  March  21, 1872. 


1.  Applied,  cited,  constraed,  referred  to,  etc. 

2.  Condition — Whether  it  attaches. 

1.  APPLIED,  CITBD,  CONSTRUlfiD,  RES* 
FERRED  TO,  etc.,  in:  Co  burn  vs.  Brooks,  78 
Cal.  443,  448,  21  Fac  Rep.  2  (construed);  Pierce 
vs.  Merrill,  128  Cal.  464,  470,  79  AncL  St.  Rep. 
56,   61   Fac.  Rep.  64   (applied). 

2.  CONDITION — ^Wbether  attaches  to  arvmr- 
mnty  or  Is  to  be  determined  from  language  of 
contract. — Pierce  vs.  Merrill,  128  Cal.  464,  470, 
79  Am.  St.  Rep.  56,  61  Pac  Rep.  64. 


As  to  llabllttj-  of  arvmnuitov  of  note  belnir 
conditional,  see  note  45  Am.  Dec  236. 

As  to  liability  of  voarantor  on  4!ondltlonal^ 
promise  of  gwutnaktT»  see  note  64  Am.  St.  Rep.. 
440. 

As  to  limitation  of  liability  of  arvaranty  to 
terms  of  contract,  see  64  Am.  Dec.  649;  also 
note  4  Ii.  R.  A.  680. 

As  to  llabllltr  of  vnamntor  on  general  lettov 
of  credit  or  when  addressed  to  particular  per* 
son,  see  note  28  Am.  Rep.  S47. 


§  2807.    LIABILITY  XTPON  OUABANTY  OF  PAYMENT  OB  PEBFOBMANOE. 

A  guarantor  of  payment  or  performance  is  liable  to  the  guarantee  immediately  upon 
the  default  of  the  principal,  and  without  demand  or  notice. 

History:  Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Absence  of  anything  calling  for  demand* 

3.  Attachment  undertaking. 

4.  Contractor's  bond. 

5-9.  Indorser  or  guarantor  of  note. 
10, 11.  Surety  signing  as  maker. 

1.  APPIJED,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Fessenden  vs.  Summers, 
62  Cal.  484,  487  (construed  in  connection  with 
other  sections);  Chafoin  vs.  Rich,  77  Cal.  476, 
477,  19  Fac.  Rep.  882  (cited);  Coburn  vs. 
Brooks,  78  Cal.  443,  448,  21  Pac  Rep.  2  (con- 
strued); Gardner  vs.  Donnelly.  86  Cal.  867, 
373,  24  Fac.  Rep.  1072  (applied);  First  Nat. 
Bank  vs.  Babcock.  94  Cal.  96,  103,  28  Am.  St. 
Rep.  94,  29  Pac.  Rep.  416  (applied);  Treweek 
vs.  Howard,  105  Cal.  434,  441,  39  Fac  Rep. 
20  (applied);  Savingrs  Bank  vs.  Fisher  (Aug. 
26,  1895),  41  Pac.  Rep.  490.  491  (applied); 
Carpenter  vs.  Furrey,  128  Cal.  666,  668,  61  Fac 
Hep.  869  (applied):  Fierce  vs.  Merrill,  128  Cal. 
464,  470.  79  Am.  St.  Rep.  66.  61  Fac.  Rep.  64 
(applied). 

As  to  neccmlty  of  demand  and  notice  to 
cbaive    Kaarnntor,    see    monographic    not*    11 


Am.  Deo.  703;  46  Am.  Dea  246;  69  Am.  Dec 
S45;  74  Am.  Dec.  886;  monogrraphlc  note  by 
B.  A.  Rich,  20  U  R.  A.  267;  also  brief  in  62 
K  R.  A.  954,  956. 

As  to  necessity  to  demand  or  reqncst  in 
snnranty  of  eollectlony  see  monoffraphio  note 
64  Am.  St.  Rep.  401. 

a.  ABSENCE  OF  ANYTHING  CALLING 
FOR  DEMAND,  in  contract  of  gruaranty,  no 
demand  on  part  of  debtor  is  necessary  in  order 
to  fix  eruarantor's  liability. — Coburn  vc 
Brooks,  78  Cal.  443,  448,  21  Pac  Rep.  2. 

8.  ATTACHMENT  UNDERTAKING  condi- 
tioned that  If  plaintiff  recovers  Judgment  de- 
fendant will,  on  demand,  pay  amount  of  Judg- 
ment, is  absolute  undertaklner*  and  such 
sureties  become  liable  without  demand  on  no- 
tice.— Gardner  vs.  Donnelly,  86  Cal.  867,  378, 
24  Pac.  Rep.   1072. 

4.  CONTRACTOR'S  BOND  executed  pur- 
suant to  91203  of  the  Code  of  Civ.  Froc  is 
absolute  liability,  no  notice  beingr  required.-^ 
Carpenter  vs.  B*urrey,  128  CaL  666,  668,  61 
Pac.   Rep.   869. 

0.     INDORSER  OR  GUARANTOR  of  note  at 


II 


a' 


OORBITIONAIf    OBIilQATION— lilASIUTY    ON. 


[DlT.IlI»Pt.IV. 


time  of  execution  is  entitled  to  demand  and 
notice. — RifiTSa  vs.  Waldo,  S  CaL  485,  488,  66 
Am.  Dec.  866;  Liffhtstone  vs.  Laurencel,  4  CaL 
t77;  Pierce  vs.  Kennedy,  5  Cal.  188,  189;  Brady 
vs.  Reynolds,  18  CaL  81;  Oel^er  vs.  Clark,  18 
Cal.  579;  Reeves  vs.  Howe,  16  CaL  162,  168; 
Ford  vs.  Hendricks,  84  CaL  678;  Jones  vs. 
Goodwin,  39  CaL  493,  494,  3  Am.  Rep.  478; 
Crooks  vs.   Tully,   60  CaL  264,   267. 

6.  Which  fact  must  be  alleged  in  complaint 
on  such  gruaranty.^-Llsrhtstone  vs.  Laurenoel* 
4  CaL   277. 

7.  Indorser  of  note  is  liable  as  an  Indorser 
as  to  demand  and  notice  rather  than  as  gruar- 
antor,  and  under  such  holdingr  rule  requiring* 
demand  and  notice  was  held  not  to  have  been 
changed  by  codes. — Fessenden  vs.  Summers,  68 
CaL    484,    487. 

8.  But   see   Chafoin   vs.    Rich,   77   CaL    476, 


477,  19  Pao.  Rep.  882,  holdlncr  that  being  guar- 
antors the  rule  was  changed  by  this  section 
of  the  code. 

9.  Waiver  by  indorser  on  note  of  demand 
and  notice  of  non-payment  does  not  relate  or 
affeot  the  guaranty  of  a  note  by  its  indorse- 
ment— Savings  Bank  vs.  Fisher  (Aug  26, 
1896),   41   Paa  Rep.  490,   491. 

10.  SVRBTT  ON  NOTflS  l¥HO  SIGNS  SAMB 
AS  MAKBIR  is  not  entitled  to  notice  of  demand 
of  non-payment. — ^Hartman  vs.  Burlingame,  9 
Cal.  667,  661,  followtns  Humphreys  va  Crane, 
6  CaL  178;  Kritser  va  Mills,  9  CaL  21,  22,  28; 
Southern  CaL  Nat.  Bank  va  Wyatt,  87  CaL 
616,  617,  26  Pao.  Rep.  918. 

11.  Dietlngiilshlng  Riggs  vs.  Waldo,  2 
CaL  486,  66  Am.  Dec.  866;  Lightstone  vs. 
Laurencel,  4  CaL  277;  Bryan  va  Berry,  6  CaL 
884,  being  cases  of  indorsement. 


§  2808.    LIABILITT  XTPON  0nASANT7  OF  A  CONDITIONAL  OBLIGATION. 

Where  one  guarantees  a  conditional  obligation,  his  liability  is  commensurate  with 
that  of  the  principal,  and  he  is  not  entitled  to  notice  of  the  default  of  the  principal, 
unless  he  is  unable,  by  the  exercise  of  reasonable  diligence,  to  acquire  information 
of  such  default,  and  the  creditor  has  actual  notice  thereof. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  Liability  of  guarantor. 

Applledf    cltedf    eonstraed,    referred    tOy 


1. 

eto.,  in:     Bagley  va  Cohen,  181  CaL  604,  606, 
68  Pac.  Rep.  1117  (applied). 

S.  Iilabllltr  of  gvaraator  of  agreement  to 
pay  certain  sum  of  money  out  of  profits  of 
business,  is  commensurate  to  that  of  maker 
of  contract,  and  on   his  default  guarantor  is 


absolutely  liable. — Bagley  vs.  Cohen.  121  CaL 
604,   606.  63  Pac.  Rep.   1117. 

8.  Gvamaty  of  payment  of  bill  to  be  made 
out  of  proceeds  of  debtor's  crop  for  certain 
season,  is  conditional  guaranty,  and  to  entitle 
guarantee  to  recover  it  must  be  shown  that 
there  were  proceeds  of  crop  clear  of  incidental 
expenses. — Cereghino  vs.  Hammer,  60  CaL  236, 
238. 


§  2809.  OBLIGATION  OF  OUARANTOB  CANNOT  EXCEED  THAT  OF  THE 
PBINOIPAL,  The  obligation  of  a  guarantor  must  be  neither  larger  in  amount  nor 
in  other  respects  more  burdensome  than  that  of  the  principal,  and  if  in  its  terms  it 
exceeds  it,  it  is  reducible  in  proportion  to  the  principal  obligation. 

History:    Enacted  March  21,  1872,  founded  upon  Code  Napoleon,  art.  2013. 


1.  Applied,  cited,  ccnstnied,  referred  to,  etc 

2.  Assessment  on  stock. 

3.  Assignment  of  judgment. 

4.  Liability  limited  to  that  of  principal  debtor. 
6.  Bestrictions  of  guarantor's  liability. 

1.  APPLIfiD,  CITBD,  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  in:  Chandler  vs.  People's 
8av.  Bank,  61  CaL  39«.  399  (mlsclted  for 
9  2899). 

S.  ASSES SMBIVT  ON  STOCK* — Guarantor  of 
account  for  stocks  purchased  through  stock- 
brokers is  liable  for  assessment  on  stock  paid 
by  such  brokers  which  are  paid  to  protect 
securities  in  their  hands. — ^Marshall  vs.  Iievy, 
46  CaL  236,  5  Pao.  Rep.  166. 


3*  ASSIGNMENT  OF 
mutoT  OB  vaymeat  of  judflTment  recovered  by 
snarantee  asainst  principal  debtor,  which 
Judgment  is  enforceable  against  property  of 
suoh  debtor,  is  entitled  to  assignment  of 
Judgment  against  principal  debtor. — Clark  ▼■• 


Chapman.  93  CaL  110,  114,  83  Pao.  Rep.  812, 
38   Id.    760. 

As  to  Tight  of  gaaraator  to  BUtlatalA  pro- 
oeedlnga  to  set  aside  Jvdgment  against  pria- 
cipal,  see  monographic  note  by  Irwin  Taylor, 
64  U  R.  A.  768,  765. 

Aa  to  admissibility  agalaat  mmmrmntor  of 
Indgaicat  against  piinelpal*  see  38  Am.  Dea 
308. 

4.     THE  IX4BILITT  OF  GUARANTORS  can 

under  no  contingency  be  greater  than  that 
of  principal  debtor,  and  unless  he  is  liable 
upon  contract  which  they  haye  guaranteed 
they  cannot  be  held  to  be  liable  thereon,  nor 
can  they  be  liable  upon  any  contract  or  obli- 
gation which  he  may  be  under  to  guarantee 
that  is  not  within  terms  of  guaranty. — Glassell 
YB,  Coleman,  94  Cal.  360,  266,  39  Pac.  Rep. 
608. 

Aa  to  lla%llltr  of  surety  and  gaaraator,  see 

monographic  notes  by  Robert  Deaty,  3  Ii.  R.  A. 


Ttt.  Xin,  ch.  It  art.  V.] 


ILLBQAL    COKTRAOF— IXABILFTY    ON. 


(1M7)     IS  2810-2815 


•uoh  note. — ^Bank  of  Lemore  to.  Oulart  (CaL 
Nov.  18,  1898),  64  Paa  Rep.  1111. 

Am  to  limltatleB  of  liability  of  irvaraator» 
see  monographic  note  by  Robert  Desty,  4 
U   R.  A.   848,   844. 

Am  to  llmltatioii  of  Uablllty  of  narantor  by 
reatrietioiui  In  letter  of  ercdlt^  see  monoffraphlo 
note  68  Am.  Dea  889. 


168;  9  U  R.  A.  868;  see  brief  in  68  L.  B.  A. 
964,  966. 

S.  RfiSTRIOTION  OF  GUARANTOR'S  LIA^ 
BILiITY — By  aubseqncnt  asr«emcnt  between 
blm  and  principal  debtor  will  not  alleet  bis 
promlac. — Where  on  consideration  of  receipt 
of  certain  sheep  from  defendants,  appellant 
promises  to  pay  note  executed  by  them,  which 
promise  was  accepted  by  cashier  of  payee  of 

§  2810.  aUABANTOB  NOT  LIABLE  ON  AN  ILLEGAL  OONTBAOT.  A  guar- 
antor is  not  liable  if  the  contract  of  the  principal  is  unlawful ;  but  he  is  liable  not- 
withstanding any  mere  personal  disability  of  the  principal,  though  the  disability 
be  such  as  to  make  the  contract  void  against  the  principaL 

History:  Enacted  March  21,  1872. 


1,2.  Liquidated   damages — ^When  contract  void. 

As  to  dlscbarire  of  arvanuitor  by  fraud  of 
principal,  see  65  U  R.  A.  729»  731. 

As  to  Uablllty  of  snarantor  or  snrety  on 
frandnlcnt  obllsratlony  see  monoffraphlo  note 
by  H.  B.  Farnham,  21  Lb  R.  A.  409. 

1.  LKIUIDATBD  DAMAOBS.— Provision  in 
a  lease  that  oertain  sum  shall  be  dne,  as  In 
case  of  eviction  for  non-payment  of  rent,  be- 
ing void,  guaranty  of  payment  of  such  sum  Is 
invalid. — Jack  vs.  Sinsheimer*  126  Cat  668,  566, 
68  Fao.  Rep.   180, 


S.  Where  vnamnty  of  payntent  of  certain 
smn  speclfled  In  lease  as  liquidated  damages 
is  invalid,  guarantor  cannot  be  held  liable  for 
amount  of  actual  damages  caused  by  lessee's 
eviction  for  non-payment  of  rent  or  for  rent. — 
Jack  vs.  Sinsheimer,  126  Cal.  668,  666,  58  Fac. 
Rep.  180. 

As  to  ellcct  of  Illegal  contract  on  contract  of 
gnarantyt  see  brief  in  67  Jm  R.  A.  811,  812. 

As  to  effect  of  nsnry  In  principal  debt  on 
contract  of  gnnranty^  see  monographic  note  22 
Am.  Rep.  298. 


ARTICLE  V, 

CONTINUINO  GUARANTY. 
9  2814.    Continuing  guaranty,  what.  8  2815.    EevocatioiL 

§  2814.  CONTINUINO  OUAEANTT,  WHAT.  A  guaranty  relating  to  a  future 
liability  of  the  principal,  under  successive  transactions,  which  either  continue  his 
liability  or  from  time  to  time  renew  it  after  it  has  been  satisfied,  is  called  a  con- 
tinuing guaranty.  History:  Enacted  March  21, 1872. 

1.  Applied,  cited,  eonstnied,  referred  to,  etc 

2.  Bond  conditioned  to  pay  debts  of  agent. 

3.  Guaranty  of  portion  of  larger  sum. 

1.  APPLIBD,  CrrED,  CONSTRtJBD,  RIB- 
FSSRRBD  TO,  etc.,  in:  Sather  B.  Co.  vs.  BrigrSTS 
Co.,  138  Cal.  724,  729,  72  Pac.  Rep.  852  (cited); 
White  a  M.  Co.  vs.  Courtney,  141  CaL  674,  677, 
75   Pac.  Rep.  296   (applied). 

As  to  deflnitioB  of  eontlaiilair  gnmnntTf  see 
monogrraphic  note  66  Am.  Dec  619. 

a.  BOND  CONDmOBTKD  TO  PAY  ALI*  DT- 
DEBTfiDNBSS  there  existing  or  that  migrht 
afterwards  be  Incurred  by  sewing  machine 
agent  to  company,  though  nominally  contract 

§2815.  REVOCATION.  A  contiiming  guaranty  may  be  revoked  at  any  time 
by  the  guarantor,  in  respect  to  future  transactions,  unless  there  is  a  continuing 
consideration  as  to  such  transactions  which  he  does  not  renounce. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  Courtney.  141  CaL  674.  676,  76  Pac.  Rep.  296 

2.  Death  of  guarantor.  (applied). 

8.  Bevocation  by  surety.  2.    dbath    of   THB   guarantor   tbr- 

1.  AFPLIRDt  cited,  CONSTRlJBa>,  RIB-  MINATBS  THHJ  GUARANTY  where  mort£rag:e 
FBRRBD  TO,  etc.,   in:     White   a   IL  Co.   ve.      was  deposited  ae  security  for  future  advances 


of  suretyship,  is  continuing:  gruaranty.  and  sub- 
ject to  rules  ffoverningr  such  guaranties. — 
White  a  M.  Co.  vs.  Courtney,  141  CaL  674,  677, 
76  Fac  Rep.  296. 

8.  Giuuranty  to  yay  or  to  seeure  payment 
of  portion  of  Inrsc  tmm  is  not  continuing: 
guaranty,  but  is  discharged  by  payment  of 
amount  specified  In  mortgage. — Carson  vs. 
Reid,  187  Cal.  263,  70  Pao.  Rep.  89. 

As  to  what  eonstltntes  eontlnalng  snaranty, 
see  monographic  notes  by  Robert  Desty,  4 
Ii.  R.  A.  343;  8  L.  R.  A.  880;  also  45  Am.  Dec. 
492;  66  Am.  Rep.  701;  64  Am.  Dec.  549;  86  Am. 
Dec.  63. 
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to  be  made  to  third  person,  and  hence  his  es- 
tate is  not  liable  for  advances  made  after  his 
death. — ^Valentine  vs.  Donohoe  K.  B.  Co.,  183 
Cal.  191,  196,  66  Fac.  Rep.  381.  See  Gay  vs. 
Ward,  67  Conn.  147,  166,  34  AtL  Rep.  1026,  83 
Lh  R.  A.  818;  Jordan  vs.  Dobbins,  132  Mass. 
168,  170,  28  Am.  Rep.  806;  Hyland  vs.  Habich, 
160  Mass.  112,  16  Am.  St.  Rep.  174»  33  N.  SL 
Rep.  766,  6  Ii.  R.  A.  883. 

As  to  cffeet  of  death  of  snaraatory  see  mono- 
ffraphio  noto  by  Robert  Desty»  3  Lb  R.  A.  183; 


6  Lk   R.   A.    383;    monoffraphio   note   by  Irwin 
Taylor,  23  I4.  R.  A.  707,  709. 

8.  RBTOCATIOlf  by  the  surety  may  be 
made  at  any  time  so  as  to  relieve  him  from 
future  liabilities  on  contract  to  become  suretr 
for  any  liability  which  might  thereafter  in 
any  manner  exist  or  be  Incurred  on  part  of 
third  person  to  plaintiff. — White  Sewlngr  M. 
Co.  vs.  Courtney,  141  Cal.  674,  676,  76  Pac  Rep^ 
39€. 


ARTICLE  VL 

BXONERATION  OF  OUARANTORa 

S2819.    What   dealingi  with   debtor  exonerate      {2823.    Bei&j  of  creditor  does  not  discharge 

fipiarantor.  guarantor. 

§  2820.    Void  promises.  8  2824.    Guarantor  indemnified   by   the   debtor, 

§  2821.    Rescission  of  alteratioiu  not  exonerated. 

S  2822.    Part  performance.  i  2825.    IKscharge  of  principal  hy  act  of  law 

does  not  discharge  guarantor. 


§  2819.    WHAT  DEALINOS  WITH  DEBTOR  EXONERATE  GUARANTOR.  A 

guarantor  is  exonerated,  except  so  far  as  he  may  be  indemnified  by  the  principal, 
if  by  any  act  of  the  creditor,  without  the  consent  of  the  guarantor,  the  original 
obligation  of  the  principal  is  altered  in  any  respect,  or  the  remedies  or  rights  of  the 
creditor  against  the  principal,  in  respect  thereto,  in  any  way  impaired  or  suspended. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  As  rule  of  eridence. 
8-6.  Alteration     of     contract — Substitution-— 

Change  of  date— Change  of  number. 

7.  Same — Erasure  of  name  of  party. 

8.  Same — Consent  of  guarantor. 
9, 10.  Same— Increase  of  obligation. 

11.  Same — Tearing  off  memorandum  on  note* 
12-15.  Breach  of  contract — Premature  payment 

— Temporary  failure. 
16-18.  Exhaustion  of  remedy  against  principal-^ 

Compelling. 
19-22.  Same — Failure   to   foreclose. 

23.  Same — Non-payment  by  debtor  must  be 
alleged. 
24-29.  Extension  of  time. 

30.  Same — Injury  to  eurety. 

31.  Same — Presumption  of  extenrion. 

32.  Failure  of  cosureties  to  sign. 

33.  Performance  by  grantee  necessary. 
84-38.  Release  of  cosureties — Effect  of. 

39.  Belease  of  cosurety  by  death. 

40.  Same — Failure  to  present  claim. 

41.  Release  of  maker  of  note. 
42-45.  Belease  of  principal  debtor. 
46-49.  Release  of  property  from  attachment. 

50.  Satisfaction  by  forfeiture  of  contract  on 

principal  debt. 
61.  Substitution  of  new  surety. 


1.  APPLIED,  CrrBD,  -CONSTRITESD,  RB- 
FERRKD  TO,  etc.,  in:  Spencer  .vs.  Houghton 
(Cal.  Apr.  29,  1885).  6  Pac.  Rep.  858,  857  (re- 
ferred to);  McAlester  vs.  Landers,  70  CaL  79, 
84,  11  Pac.  Rep.  506  (applied);  Chafoin  vs. 
Rich,  77  Cal.  476,  477,  19  Pac.  Rep.  882  (cited); 
Montgomery  vs.  Sayre,  91  Cal.  206,  210,  27  Paio. 
Rep.  648  (referred  to);  Parke  &  L.  Co.  vs. 
White  R.  L.  Co.,  110  Cal.  658,  665,  43  Pao.  Rep. 


202  (applied);  Ehrman  vs.  Rosenthal,  117  Cal. 
491,  497,  49  Pac  Rep.  460  (referred  to);  Com- 
mercial Bank  vs.  Kershner,  120  Cal.  495,  601, 
52  Pac.  Rep.  848  (applied);  Driscoll  vs.  Win- 
ters, 122  Cal.  65,  66,  64  Pac.  Rep.  387  (applied); 
Tuohy  vs.  Woods,  122  Cal.  665,  668,  65  Pac 
Rep.  €83  (construed);  State  Xi.  &  T.  Co.  vs. 
Cochran,  130  Cal.  245,  254,  62  Pac.  Rep.  466, 
600  (applied);  Danerl  vs.  Qazzola,  139  Cal. 
416,  418,  73  Pac.  Rep.  179  (applied);  Bateman 
Bros.  vs.  Mapel,  145  Cal.  241,  244,  78  Pac  Rep. 
734  (applied);  Glenn  Co.  vs.  Jones,  146  CaL 
518,  80  Pac.  Rep.  696   (applied). 

2.  Is  not  rule  of  evidence.— Tuohy  vs. 
Woods,  122  CaL  665,  668,  55  Pac.  Rep.  683. 

Aa  to  dtacharse  of  snarantoni  or  anrety,  see 
monoerraphic  note  by  Robert  Desty,  9  L.  R.  A 
863;  also  monosraphlo  note  64  Am.  St  Rep. 
899. 

Aa  to  discharve  of  saarantor  or  avrety  by 
mattem  exlsttnir  at  or  prior  to  the  maklas  of 
contracti  see  monographic  note  68  Am.  St  Rep. 
827. 

8.  ALTBRATION  OF  CONTRACT  for  pur- 
chase of  machinery  by  substituting:  inferior 
machinery  releases  surety  for  purchase  price 
from  liability. — Parke  A  L.  Co.  vs.  White  R. 
L.  Co..  110  CaL  658,  665,  48  Pac.  Rep.  202. 

4.  ChaAflrtnir  date  oa  appeal  bond  so  as  to 

make  It  appear  as  having  been  executed  sub- 
sequent to  order  denying  new  trial  Is  such 
alteration  as  will  discharge  sureties  from  all 
obligation  thereon. — Clarke  va.  Mohr.  126  CaL 
640,   542,   58  Pao.   Rep.   176. 

5.  CbaBfftns  nnmber  of  articlea  to  be  pur- 
chased releases  guarantor,  even  thougrh  such 
alteration  tends  to  benefit  eruarantor. — ^Driscoll 
va.  Winters,  122  Cal.  65,  66,  64  Pac  Rep.  387. 
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t.  Where  a  bond  wae  conditioned  to  secure 
the  pasrment  of  agrreement  for  sale  of  sewingr 
machines.  proTlded  that  principal  and  agent 
mlffht  modify  terms  of  contract  as  to  manner 
of  carrying  on  business,  as  to  compensation  of 
affentf  as  to  period  at  which  agent  should  re- 
port and  pay  for  machines,  or  as  to  territory 
to  be  covered,  an  alteration  of  contract  as  to 
number  of  machines  which  might  be  shipped 
to  agent  at  one  time  released  surety  on  bond 
from  his  obligation.— Victor  a  U.  Co.  vs. 
Scheffler,  61  CaL  580,  68S. 

7*  ESrasiire  of  name  of  one  of  parties  to  ar- 
bitration agreement  with  consent  of  attorney 
for  guarantor  of  payment  of  amount  awarded 
In  such  arbitration  does  not  release  guarantor 
from  his  liability  where  arbitration  agree- 
ment was  carried  out  without  objection. — 
Clark  vs.  Chapman,  88  Cal.  110,  114,  82  Fac. 
Rep.  812,  83  Id.  750. 

8*  Consent  of  gnarantor  to  changing  of 
certain  terms  in  contract,  which  constituted 
modification  of  original  contract,  which  change 
was  Incomplete  and  meaningless  If  not  con- 
sidered with  reference  to  such  contract,  ren- 
ders guarantor  liable  on  original  guaranty.-^ 
Pacific  P.  P.  Co.  vs.  Iioofbourow»  129  Cal.  24, 
28,   61  Fac  Rep.   944. 

0.  HfCRBASBi  OF  AMOUNT  OF  OBLIGA* 
TION  on  official  bond,  after  its  execution  by 
certain  sureties,  relieves  from  liability  there- 
on.— People  vs.   Kneeland,   81  Cal.   288.  291. 

10.  Fact  that  higher  ball  is  required  on 
recognizance  does  not  release  sureties  on 
former  recognizance. — People  vs.  Eaton,  41 
Cal.   657,  660. 

11,  Tearing  off  a  mcmorandnnt  on  note  that 
defendants  signed  note  as  sureties  is  not  ma- 
terlal  alteration  so  as  to  discharge  defen- 
dants where  they  signed  note  as  joint  mokers. 
— Humphrey  vs.  Crane,  6  Cal.  178,  175. 

la.  BRBACH  OF  CONTRACT. — Premature 
payment  for  material  under  contract  for  eroc* 
tlon  of  schoolhouse,  made  before  all  materials 
were  delivered,  and  without  sureties'  consent, 
releases  sureties. — Glenn  Co.  vs.  Jones,  14€  Cal. 
518,  80  Pac  Rep.  695,  696. 

1 3.  Where  In  contract  with  materialman  ad- 
vances could  be  made  before  delivery  of  ma- 
terial, which  contract  alao  provided  for  ap- 
proval by  architect  of  material  furnished 
before  payment,  fact  that  such  advancements 
were  made  does  not  release  surety  or 
materialman  from  liability  for  his  failure  to 
furnish  such  material,  advances  having  been 
made  for  purpose  of  enabling  materialman  to 
purchase  material,  and  such  sums  not  being 
sued  for. — Bateman  Bros.  vs.  Mapel,  146  Cal. 
241,   78  Pac  Rep.  784. 

14.  Failure  of  owner  of  bnllding  to  retain 
proportion  of  price  for  constructing  building 
as  agreed  In  contract,  releases  surety  for  per- 
formance of  contract — Bragg  vs.  Shaln,  49  Cal. 
131,  135,  afllrmed  In  Klesslg  vs.  AUspaugh,  91 
Cal.  231.  27  Pac.  Rep.  655,  IS  L.  R.  A.  418, 
followed  In  Spplnger  vs.  Kendrick,  114  Cal. 
620.  626,  46  Pac.  Rep.  618.  holding  a  surety 
who  was  joint  maker  was  released  by  failure 
of  payee  to  apply  funds  in  payment  of  note 
as  directed  by  principal  maker. 

C.  C— 124. 


18.  Temporary  fnllnre  to  deliver  books  un- 
der contract  for  publication  of  book  contain- 
ing no  provision  that  It  would  be  violation 
of  contract,  refusal  of  publishers  to  deliver 
books  on  certain  days  Is  not  such  violation 
of  contract  as  would  release  eruarantor  of 
payment  for  such  books  from  his  liability. — 
Pacific  P.  P.  Co.  TS.  Loofbourow,  129  Cal.  24, 
28,  61  Pac  Rep.  944. 

1«.  CREDITOR  NEBD  NOT  BXHAUST 
RBHBDY  AGAINST  PRINCIPAL  debtor  first- 
London  P.  &  A.  Bank  vs.  Smith,  101  Cal.  416, 
420,  35  Pac  Rep.  1027. 

17.  BSybanstlon  of  remedy  against  principal 
#ebtor  under  attachment  proceedings  In  order 
not  to  exonerate  mortgager  where  mortgage 
is  given  by  third  person  to  secure  debt  on 
which  attachment  has  been  Issued,  and  ex- 
tension of  time  was  given  on  debt,  and  hence 
such  section  does  not  entitle  attachment  cred- 
itor to  enforce  mortgage  after  enforcement  of 
attachment,  two  remedies  not  being  allowed 
for  recovery  of  one  debL — Commercial  Bank 
vs.  Kershner,  120  Cal.  495,  62  Pac  Rep.  848. 

18.  Bzhanatlon     of     security     of     principal 

debtor  'by  creditor  cannot  be  compelled  by 
guarantor;  eruarantor  of  payment  of  note  Is 
liable  for  amount  of  note. — Adams  vs.  Wallace, 
119  Cal.  67,  70,  61  Pac  Rep.  14. 

19.  Failure  to  foreclose  mortgage  does  not 
release  Indorsers  on  mortgage  note. — Carver 
vs.  Steele,  116  Cal.  116,  119,  58  Am.  St.  Rep. 
156,  157,  47  Pac.  Rep.  1007. 

20.  In  guaranty  of  payment  of  note  where, 
in  consideration  of  extension  of  time  to  prin- 
cipal debtor,  guarantor  agrees  to  pay  amount 
of  note  in  certain  Instalments,  and  in  event 
that  such  instalments  are  not  paid  by  him 
extension  shall  be  terminated  on  failure  of 
guarantor  to  make  such  payment,  creditor  is 
required  to  resort  to  original  note  and  mort- 
e^age  before  proceeding  against  guarantor.— 
Donahue  vs.  Gift,  7  Cal.  242. 

21.  Guaranty  of  the  payment  of  loan  and 
interest  thereon,  according  to  terms  expressed 
In  note  and  mortgage  given  therefor.  Is  ab- 
solute and  unconditional  guaranty  which  does 
not  require  foreclosure  of  mortgage  and  ex- 
haustion of  mortgaged  property  to  fix  liability 
of  guarantor. — Pierce  vs.  Merrill,  128  Cal.  464, 
470,  79  Am.  St.  Rep.  66,  61  Pac.  Rep.  64. 

22.  But  where  guaranty  Is  to  pay  deficiency 
on  principal  note  after  exhausting  property 
mortgaged  as  security,  an  action  brought  on 
guaranty  before  sale  of  mortgaged  property 
is  premature. — Bouche  vs.  Louttit,  104  Cal.  230, 
87  Pac  Rep.  802. 

28.  Non-payment  %y  plaintiff  must  be  al- 
leged in  complaint  on  attachment  bond  con- 
ditioned that  plaintiff  wlU  pay,  etc — ^Morgan 
vs.   Menzies,   60  Cal.   341. 

24.  EXTENSION  OF  TIME  to  principal 
debtor  releases  surety. — Daneri  vs.  Gazzola,  139 
Cal.  416.  418,  73  Pac.  Rep.  179;  Tuohy  vs. 
Woods,  122  Cal.  665,  668,  55  Pac.  Rep.  683. 

25.  But  not  when  given  without  considera- 
tion.— Stroud  vs.  Thomas,  139  Cal.  274,  276,  96 
Am.  St.  Rep.  Ill,  72  Pac.   Rep.   1008. 

26.  Extension  of  time  of  payment  on  prin- 
cipal   note,   given    to    purchaser   from    maker, 
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who  had  assumttd  such  note,  does  not  prevent 
release  of  surety  on  his  note. — Tuohy  vs. 
Woods,  ISS  Cal.  665,  668,  55  Pac.  Rep.  683. 

27.  Where  purchaser  of  land  assumes  mort- 
ffaffe  thereon  extension  of  time  grlven  by  cred- 
itor with  knowledge  of  such  fact  to  purchaser 
released  grrantor  from  liability,  he  being  surety 
merely.— Herd  vs.  Tuohy,  138  Cal.  55,  61,  66 
Pac.  Rep.  139. 

as.  RENEWAL  OP  NOTES  representingr 
amounts  due  certain  corporations,  thus  extend- 
ing time  of  payment,  does  not  release  convey- 
ance given  to  secure  all  amounts  which  will 
hereafter  become  due  such  corporations. — 
Sather  Banking  Co.  vs.  Brlggs  Co.,  138  Cal. 
724.  729,  72  Pac  Rep.  352. 

ao.  stay  of  execution  by  consent  of  plain- 
tiff and  defendant  after  Judgment  was  entered 
in  attachment  proceeding  will  not  discharge 
sureties  on  bond  given  to  secure  release  of 
attachment. — Preston  vs.  Hood,  64  Cal.  405,  408, 
1  Paa  Rep.  487. 

80.  Injiiry  to  swety* — Extension  of  time  of 
payment  Is  not  legitimate  subject  of  inquiry 
in  action  against  surety. — Tuohy  vs.  Woods, 
122  Cal.  666,  668,  56  Pac.  Rep.  688. 

SI.  PresnmptlOB  that  guaranty  of  payment 
of  note  within  certain  time  on  consideration 
from  third  party  was  for  benefit  of  maker  of 
note,  or  extension  of  time  of  payment  to  him 
will  not  be  made. — ^Williams  vs.  CoviUaud,  10 
Cal.  419,  429. 

82.     FAILURE     OF     SURETY     TO     SIGN.— 

Surety  signing  bond  on  undertaking  that  prin- 
cipal with  others  should  also  sign  as  sureties 
is  not  released  by  failure  to  comply  with  such 
undertaking,  obligee  having  no  notice  of  such 
understanding. — Tidball  vs.  Halley,  48  Cal.  610, 
618. 

8S.  PERFORMANCE  OF  AGREEMENT  BY 
GUARANTEE  in  consideration  of  guaranty  to 
stay  proceedings  under  Judgment,  is  condition 
precedent  to  recovery  on  guaranty,  which  must 
be  alleged  and  proved  to  hold  guarantor. — 
Smith  vs.  Compton,  6  CaL  24. 

S4.  RELEASE  OF  SURETY  does  not  release 
others. — State  L.  &  T.  Co.  va  Cochran,  180  Cal. 
246.  264,  68  Pac.  Rep.  466,  600. 

36.  Release  of  one  surety  on  a  guardian's 
bond  releases  his  cosurety. — Spencer  vs. 
Houghton,  68  Cal.  82,  90,  8  Pac.  Rep.  679. 

36.  Under  conveyance  made  for  the  purpose 
of  securing  all  amounts  which  shall  hereafter 
become  due  from  certain  persons,  liability  of 
the  land  is  not  affected  by  the  renewal  of 
notes  given  at  the  time  of  the  conveyance, 
upon  which  original  Indorsers  were  released 
from  liability,  instrument  creating  continuing 
liability  for  all  amounts  in  whatever  form. — 
Sather  Banking  Co.  vs.  Brlggs  Co.,  188  CaL 
724,  729,  72  Paa  Rep.  852. 

S7.  Official  bonds  ave  Joint  and  several,  and 
discharge  of  one  or  more  sureties  does  not 
operate  as  discharge  of  othera — People  va 
Otto,  77  Cal.  45,  49,  18  Pao.  Rep.  869,  relying  on 
Supervisors  vs.  Bird,  81  Cal.  66,  67. 

88.  Fact  that  Judgment  had  been  previously 
taken  against  some  of  sureties  on  offloial  bond 
does  not  prevent  Judgment  from  being  entered 


against  others. — Hunter  va  Bryant,  98  Cal. 
247.   261,  88  Pac.  Rep.  51. 

S8.  RELEASE  OF  COSURETY  BY  HIS 
DEATH  does  not  release  other  sureties.^ 
Hathaway  va  Davis,  88  CaL  161,  170. 

40u     Failure  to  present  dalna  against  estate 

of  deceased  surety  on  official  bond  does  not 
release  cosurety  on  such  bond. — Los  Angeles 
vs.  Lankershim,  100  CaL  626,  634,  86  Pac  Rep. 
163,  666.  See  Hathaway  vs.  Davis,  88  CaL 
161,  170. 

As  to  effect  of  death  of  cosnretyy  see  mono- 
graphic  notes  by  Robert  Desty,  S  L.  R.  A«  188; 
6  L.  R.  A.  883. 

41.  Release  of  maker  of  note  given  to  se- 
cure payment  of  another  note  which  was  after- 
wards merged  in  Judgment,  if  Judgrment  cred- 
itor sells  real  estate  of  Judgment  debtor  which, 
at  Its  real  value,  was  worth  amount  of  Judg- 
ment, for  less  than  such  sum. — ^Montgomery 
vs.  Sayre,  100  CaL  182,  185,  88  Am.  St.  Rep.  271, 
84  Pao.  Rep.  646. 

42.  RELEASE     OF     PRINCIPAL     DEBTOR 

from  his  obligation  releases  surety. — Bull  va 
Coe,  77  CaL  54,  60,  11  Am.  St  Rep.  885,  18  Pac. 
Rep.  808. 

43.  Considered  but  not  decided  that  81643 
ante,  providing  that  a  release  of  one  of  two  or 
more  Joint  debtors  does  not  extinguish  the 
obligations  of  any  of  the  others  unless  they 
are  mere  guarantors,  nor  does  it  affect  their 
contribution  from  him;  and  does  not  apply  to 
the  case  of  sureties  in  view  of  S9  2840,  2819.— 
Spencer  vs.  Houghton  (CaL  April  29,  1886),  I 
Pac  Rep.  863,  867. 

44.  Release  of  the  principal  debtor  from  lia- 
bility under  Judgment  for  note,  releases  maker 
of  note  given  to  secure  such  note. — Montgom- 
ery va  Sayre,  100  Cal.  182,  186,  88  Am.  St  Rep. 
271,  84  Pao.  Rep.  646.  To  same  effect,  Eppin- 
ger  vs.  Kendrick,  114  CaL  620.  627.  46  Pac 
Rep.  618,  holding  him  released  by  misapplica- 
tion of  payment  made  on  account  of  debt 

46.  Where  obligee  in  note  had  no  notice 
that  one  of  Joint  makers  was  surety  for  other, 
release  of  other  will  not  release  surety. — 
Harrier  vs.  Bassford,  145  Cal.  629.  688,  78  Pac. 
Rep.  1038. 

4e.  RELEASE  OF  PROPERTY  seised  un- 
der attachment  will  discharge  sureties  on  un- 
dertaking to  prevent  levy  of  attachment — 
Preston  vs.  Hood,  64  CaL  406,  409,  1  Pac  Rep. 
487. 

47.  Where  property  of  one  maker  of  note 
has  been  attached,  release  of  attachment  will 
not  discharge  Joint  maker  on  note  although 
he  was  in  fact  surety. — Shriver  va  LoveJoy, 
82  CaL  674,  677. 

48.  Where  creditor  has  attached  sufficient 
property  of  debtor  to  pay  his  claim  release  of 
attachment  in  favor  of  creditors  will  dls- 
oharge  the  accommodation  indorser  who  is 
guarantor  of  note  representing  debt— Capi- 
tal a  Bank  va  ReeL  62  CaL  419,  426. 

49.  The  failure  of  owner  to  retain  in  his 
hands  special  funds  which  he  could  have  ap- 
plied to  discharge  of  liens  releaaes  sureties 
on  contractor's  bond. — Klessig  vs.  Allipaugh, 
91  CaL  881.  888.  87  Paa  Rep.  656.  18  U  B.  A. 
418. 


Tit.  JLUl,  ch.  I,  art.  YI.] 


VOID     PROMISBS— RESSCISSION. 


(IWl)        8S 


SO.  SATISFAGTIOIV  OF  NOTB  BT  FOR- 
FEITURE: OF  LAND  CONTRACT.— Under 
Kvarmnty  payment  of  note,  fflven  for  purchase 
price  of  land  which  was  purchased  under  con- 
tract providinsT  for  forfeiture  on  non-payment 
of  instalments  as  they  fell*  due,  and  which  pro- 
vided that  they  gruaranteed  payment  of  note 
according  to  its  terms  and  conditions,  and  that 
upon  rescission  of  contract  of  purchase  and 
forfeiture  of  purchaser's  right  under  contract 
vendor  should  have  right  to  resort  to  this  note, 
renders  them  liable  only  upon  right  of  vendor 


resting  on  consideration  of  note;  hence,  where 
forfeiture  has  been  declared  destroying  con- 
sideration of  note,  guarantors  are  released 
from  liability. — Classell  vs.  Coleman,  94  Cal. 
260,  268,  29  Pac.  Rep.  508. 

61.  SUBSTITUTION  OF  NBl^  SURBTY  by 
agreement  between  sureties  and  obligee  does 
not  release  other  sureties. — State  L.  &  T.  Co. 
vs.  Cochran,  130  Cal.  246,  264,  62  Pao.  Rep.  466, 
600. 

As  to  release  by  refusal  of  oiler  of  perf orm- 
anee^  see  post  9  2889. 


§2820.  VOID  PROMISES.  A  promise  by  a  creditor,  which  for  any  cause  is 
void,  or  voidable  by  him  at  his  option,  does  not  alter  the  obligation  or  suspend  or 
impair  the  remedy,  within  the  meaning  of  the  last  section. 

History:     Enacted  March  21,  1872. 

§2821.  BESOISSION  OF  ALTERATION.  The  rescission  of  an  agreement  al- 
tering the  original  obligation  of  a  debtor,  or  impairing  the  remedy  of  a  creditor, 
does  not  restore  the  liability  of  a  guarantor  who  has  been  exonerated  by  such 
agreement.  History:  Enacted  March  21, 1872. 

1.  Disregard  of  alteration. 

2.  Same — StriMng  out  alteration. 

3.  Immediate  erasure. 

4.  New  promise  after  alteration. 

1.  DISRBGARD  OF  ALTJESRATIOlf— Reli- 
ance on  original  contract  where  surety  on  note 
has  been  discharflred  by  such  alteration,  will 
not  be  permitted  In  action  thereon. — Olover  vs. 
Bobbins.  49  Ala.  219.  20  Am.  Rep.  272. 

2.  StiiklniT  ovt  altemtlon  In  note  which  has 
released  surety  will  not  be  permitted  In  order 
to  render  surety  liable. — Fulmer  vs.  Seltz,  68 
Pa.  St  2S7,  8  Am.  Rep.  172. 

§  2822.  PABT  PEBFOBMANOE.  The  acceptance,  by  a  creditor,  of  anything 
in  partial  satisfaction  of  an  obligation,  reduces  the  obligation  of  a  guarantor  there- 
of, is  [in]  the  same  measure  as  that  of  the  principal,  but  does  not  otherwise 

affect  it  History:  Enacted  March  21,  1872. 

1.  Applied,  dted,  oonstraed,  referred  to,  ate. 

2.  By  payment  of  amount  guaranteed. 
8.  By  right  to  retain  rent. 


•  8.  Alteration  of  note  mistakenly  made,  and 
immediately  erased,  will  not  discharge  surety 
on  note. — Kountz  ts.  Kennedy.  68  Pa.  St.  187, 
8  Am.  Rep.  641. 

4.  NBl^  PROMI8B  TO  PAT  on  part  of  sure- 
ty will  revive  his  liability  after  surety  has 
been  released  from  his  obUgratlon  on  note  by 
extension  of  time  given  to  principal  debtor, 
but  taking  security  from  principal  to  Indem- 
nify him  without  any  communication  with 
creditor  is  not  renewal  of  his  promise,  and 
will  not  have  the  effect  of  releasing  surety.— 
Fowler  vs.  Brooks,  18  N.  B.  240. 


1.  Applied,  eltcd,  eonstrved,  referred  to,  6te», 
In:  Kellogg  vs.  Lopes,  146  CaL  497,  498.  78  Pao. 
Rep.  1056  (applied). 


2.  Gvanuity  mortgage  to  seevre  the  pay- 
ment of  portion  of  debt  evidenced  by  note  and 
mortgage  of  another  person,  is  satisfied  by 
payment  of  amount  therein  expressed  to  guar- 
antee,   though   original   mortgage   Is   not   yet 


fully  paid. — Carson  vs.  Reld,  187  Cal.  258,  70 
Pac.  Rep.  89,  90.  See  Oard  vs.  Stevens,  IS 
Mich.  292,  86  Am.  Dec.  52;  Marx  vs.  Schwartz, 
14  Greg.  177,  178,  12  Pac.  Rep.  253;  holding  that 
payments  on  principal  debt  are  satisfaction  of 
guaranty  to  extent  of  such  payments. 

8.  Guarantor  la  exonerated  from  his  guar- 
anty to  same  amount  that  lessee  of  premises 
was  entitled  to  retain  from  rent  due  under 
lease  amount  paid  under  Judsrment  recovered 
by  outstanding  lessee. — McAlester  va  Landers, 
70  Cal.  79,  84,  11  Pac  Rep.  606. 


§2823.    DELAY  01!  OREDITOB  DOES    NOT   DISOHARGE    GUABANTOB, 

Mere  delay  on  the  part  of  a  creditor  to  proceed  against  the  principal,  or  to  enforce 
any  other  remedy,  does  not  exonerate  a  guarantor. 

History:    Enacted  March  21, 1872. 

1.  Applied,  eitad,  eonstmed,  referred  to,  ete.  6.  Forbearance. 

2, 8.  Delay.  7-9.  Neglect  to  sue. 

4.  Same-— Unreasonable  delaj.  i.    applibd,    crrssD,    CONSTHUUD,    rb- 

6.  Failure  to  compel  settlement.  FBaEiRBD  to,  etCt  In:  Bull  vs.  Coe^  77  CaL  64, 
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<0.  11  Am.  St.  Rep,  SS6,  18  Pac.  Rep.  808  (ap- 
plied); Chafoin  ye.  Rich,  77  CaL  476.  478.  19 
Pac.  Rep.  882  (cited);  First  Nat.  Bank  vs. 
Babcock,  84  Cah  96,  108,  28  Am.  St.  Rep.  94.  29 
Pac.  Rep.  416  (applied);  State  K  &  T.  Co.  wu, 
Cochran,  180  Cal.  246,  264,  62  Pac.  Rep.  468. 
800  (applied). 

2.  Delay  merely  of  creditor  to  proceed 
agralnet  principal  will  not  dlechargre  aurety.— 
London  P.  A  A.  Bank  ▼■.  Smith,  101  Cal.  416» 
420,  86  Pac  Rep.  1027.  tUimg  Bull  va.  Coe,  77 
CaL  64,  60,  11  Am.  St.  Rep.  286.  18  Pac  Rep. 
808. 

8.  Guarantor  may  protect  himself  against 
delay  on  part  of  guarantee  In  enforcing  claim 
against  original  debtor  by  paying  claim  and 
Kuing  debtor  himself. — ^Whiting  vs.  Clark,  17 
CaL  407,  411. 

4.  UnreaaoBable  delay* — ^Where  eruarantor 
executes  note  as  security  for  another  note  on 
understanding  that  guarantee  Is  to  exhaust 
mortgage  given  to  secure  principal  note,  de- 
lay of  four  years  before  foreclosing  such 
mortgage  Is  unreasonable,  and  guarantor  is 
released  from  liability. — Bouche  vs.  Louttlt. 
104  CaL  230,  37  Pac.  Rep.  902. 

As  to  discharge  of  gnmrmntow  hr  Indvlvcaee 
to  maker,  see  monographic  notes  46  Am.  Dec 
492;  61  Am.  Dec  802. 


8^     FAILURB     TO    COMPIX    SETTLEMBHT 

by  assessor  on  part  of  board  of  supervisors 
does  not  discharge  him  or  his  sureties  on  his 
bond. — People  vs.  Jenkins,  17  Cal.  600,  603» 
fOUowed  In  Bull  vs.  Coe,  77  CaL  64,  60,  11 
Am.  St.  Rep.  236,  18  Pac  Rep.  808. 

g.  Forbeanuaee  surety  does  not  discharge 
surety  on  note  who  slgrns  same  as  maker.-^ 
Krltxer  va  Mills.  9  Cal.  21.  22,  28. 

7.  Neglect  of  creditor  to  sue  principal  does 
not  discharge  surety. — ^Krltser  vs.  Mills,  9  (SaL 
21.  23.  dtcd  In  BuU  vs.  Coe,  77  CaL  64.  60  11 
Am.  St.  Rep.  236.  289,  18  Pac  Rep.  808. 

8.  Failure  even  when  requested  by  surety. 
— Hartman  vs.  Burllngame,  9  CaL  667,  661,  rale 
■Armed  In  Dane  vs.  Corduan,  24  C^L  166,  85 
Am.  Dec  68.  67;  Bull  vs.  0>e,  77  CaL  64,  60.  11 
Am.  St.  Rep.  286,  18  Pac  Rep.  808;  Biggins  vs. 
Raisch,  107  CaL  210,  218,  40  Pac  Rep.  833;  also 
stated  In  Humphreys  vs.  Crane.  6  Cal.  173; 
Preston  vs.  Hood.  64  Cah  406.  1  Pac  Rep. 
487. 

As  to  ez«BemttoB  of  gwrnrmutor  by  failure  to 
s«e  maker,  see  brief  In  62  Li.  R.  A.  964.  956. 

9.  Neglect  to  eve  eontraetor  for  first  breach 
of  contract  does  not  release  sureties  from  lia- 
bility for  subsequent  breaches. — Sacramento 
vs.  Kirk,  7  CaL  419,  421. 


§2824.  GUASANTOB  INDEBSNIFIEP  BY  THE  DEBTOB,  NOT  EZONEB- 
ATED.  A  guarantor,  who  has  been  indemnified  by  the  principal,  is  liable  to  the 
creditor  to  the  extent  of  the  indemnity,  notwithstanding  that  the  creditor,  without 
the  assent  of  the  guarantor,  may  have  modified  the  contract  or  released  the  prin- 
cipal- History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Indemnified  guarantor. 


1.  Applied,  elted,  eonmtmedf  referred  to,  etc., 
in:  Bhrman  vs.  Rosenthal*  117  CaL  491,  497.  49 
Pac.  Rep.  460  (applied). 

3.  Indemnifled  gnuramtor* — ^Defendant  agrroed 
with  plaintiff  to  accept  note  from  purchaser  of 
goodB  from  themselves  and  also  from  plaintiff 
and  discount  it,  applyingr  portion  of  proceeds 
on  plaintiff's  account.  Defendant  received 
note  and  discounted  it,  but  refused  to  apply 


it  on  account,  and  purchaser  having:  be- 
come insolvent,  plaintiffs  presented  their 
account  to  asslgrnee  and  it  was  allowed  at 
small  percentage.  It  was  held  that  if  de- 
fendants were  treated  as  aruarantors  they  were 
fiTuarantors  who  had  been  indemnifled  by  their 
principaL  note  they  had  received  havlngr  been 
not  only  discounted  but  paid  at  maturity,  and 
hence  they  were  liable  to  extent  of  Indemnity 
though  plaintiffs  had  released  principaL — Ehr- 
man  vs.  Rosenthal,  117  CaL  491,  497,  49  Pac 
Rep.  460. 


§  2825.  DISOHABGE  OF  PBINOIPAL  BY  ACT  OF  LAW  DOES  NOT  DIS- 
CHARGE  GUABANTOR.  A  guarantor  is  not  exonerated  by  the  discharge  of  his 
principal  by  operation  of  law,  without  the  intervention  or  omission  of  the  cred- 
itor. History:   Enacted  March  21,  1872. 

1.  Failure  to  present   claim   against   estate  of 

debtor. 

2.  Statute  of  limitations. 


1.     Fallare   to  present  claim   affaliist   estate 

of  debtor  within  time  speclfled  by  law  will  not 
release  gruarantor. — ^Slchel  vs.  Carrlllo,  42  Cal. 
493,  499;  Bull  vs.  Coe.  77  Cal.  64,  60,  11  Am.  St. 
Rep.  286,  It  Pac  Rep.  t08.    See  Liondon,  P.  4k  A. 


Bank  vs.  Smith,  101  Cat  416,  420,  S6  Pac  Rep. 
1027. 

2.  Statute  of  IlmltatloBS  barrlngr  claim 
against  principal  debtor  does  not  discharge 
gruarantor  from  liaf)ility,  he  havlngr  become 
debtor  of  plaintiff  himself. — Whltlngr  vs.  Clark, 
17  Cal.  407.  411, 

Aa  to  act  of  God^  see  ante  1 1611  note  par. 
118. 
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S  2831.    Suretj,  what 


CHAPTER  n. 

SURETYSHIP. 

Artiele  I.  Who  Are   SuretioB,   St  2881, 2832. 

U.  Liability  of  Sureties.  §S  2836-284a 

III.  Bights  of  Sureties,  Si  2844-2850. 

lY.  Bights  of  Creditors,  S  2854. 

Y.  Letter  of  Credit,  SS  2858-2866. 

ARTICLE  I. 

WHO    ARB     SURETIE& 

1 2832.    Apparent  principal  maj  show  that  he  is  surety. 


§  2831.  SURETY,  WHAT.  A  surety  is  one  who  at  the  request  of  another,  and 
for  the  purpose  of  securing  to  him  a  benefit,  becomes  responsible  for  the  perform- 
ance by  the  latter  of  some  act  in  favor  of  a  third  person,  or  hypothecates  property 
as  security  therefor.  History:  Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-7.  Consideration — Assignment  by   factor   of 
claim — Cancelation  of  pre-existing  debt 
— Past  or  executed  consideration. 

8.  Same — ^Accommodation  note  by  one  stock- 

holder. 

9.  Same — ^Note  by  owner  to  materialmen. 
10.  Same — ^Want  of  consideration. 

11-20.  Who  are  sureties  —  County  —  Indorse]^— 
Joint  purchaser — Maker — Mortgagei^^ 
Stockholders. 

21-23.  Suretyship — ^Action»-nJudgment — ^Parties. 
24.  Same — Several  obligation. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Coburn  vs.  Brooks,  78 
Cal.  443.  448,  21  Pac.  Rep.  2  (cited);  London  P. 
&  A.  Bank  vs.  Smith,  101  Cal.  416,  420,  S6  Pac. 
Rep.  1027;  Treweek  va  Howard,  106  Cal.  434, 
441,  89  Pac.  Rep.  20  (applied);  Chaffee  vs. 
Browne,  109  Cal.  211,  221,  41  Pac  Rep.  1028 
(applied);  O'Conor  vs.  Morse,  112  CaL  31,  34» 
68  Am.  St  Rep.  165,  44  Pac.  Rep.  305  (applied); 
Adams  vs.  Wallace,  119  Cal.  67.  70,  61  Pac 
Rep.  14  (construed);  Commercial  Bank  vs. 
Kershner,  120  Cal.  495,  601,  62  Pac.  Rep.  848 
(applied);  Ryland  vs.  Commercial  &  S.  Bank, 
127  Cal.  525,  526,  59  Pac  Rep.  989  (applied); 
Sather  B.  Co.  vs.  Brigga  Co.,  138  Cal.  724,  729, 
72  Pac.  Rep.  862  (applied);  McDonald  vs.  Ran- 
dall, 139  Cal.  246,  263,  72  Pac  Rep.  997  (con- 
strued); KellosTfiT  vs.  Lopez,  145  Cal.  497,  499, 
78  Pac.  Rep.  1056  (cited). 

A«  to  conclusiveness  a^nlnst  snretT  of  Judff-i 
^Acnt  flBralniit  principal,  see  monographic  note 
by  Robert  Desty,  2  L.  R.  A.  644;  monog^raphlo 
notes  32  Am.  Dec.  202,  83  Am.  Dec.  380;  33  Am. 
Rep.  802;  69  Am.  St.  Rep.  644;  note  43  Am.  Dec 
440;  66  Am.  Dec.  6;  72  Am.  Dec.  276;  also  briefs 
62  L.  R.  A.  313;  62  L.  R.  A.  606. 

Am  to  effect  of  secret  agreenient  betvreen 
principal  and  svrety,  see  note  76  Am.  Dec  131. 

As  to  snamnty  by  one  slarnlnBT  obllgratlon  as 
svrety  of  grennlneness  of  other  slffnatures,  see 
monographic  note  by  J.  H.  Hill,  49  L.  R.  A.  316. 

As  to  liability  of  Infant  on  contract  of  sure- 
tyship, see  monogrraphic  note  18  Am.  8t.  Rep. 
614. 

As  to  liability  of  surety  on  failure  of  prom- 


ised cosurety  to  sIsb,  see  monographio  notes 
28  Am.  Dec  679;  62  Am.  Dec  648;  86  Am.  Rep. 
76;  29  Am.  Rep.  877;  64  Am,  Rep.  440;  67  Am. 
St.  Rep.  276,  67  Am.  St.  Rep.  818;  note  86  Am. 
Dec  444;  also  monogrraphio  note  by  F.  H. 
Bowlby.  46  L.  R.  A.  821;  and  brief  in  87  L.  R.  A. 
864. 

As  to  nature  of  contract  of  suretyship,  see 
monographic  note  67  Am.  St.  Rep.  276;  also 
brief  in  66  L.  R.  A.  662. 

As  to  rights  and  liabilities  of  sureties  on 
bonds  of  executprs  and  administrators,  see 
Code  Civ.  Proc  art  YI. 

As  to  rights  and  liabilities  of  one  who  be- 
conies  surety  for  surety,  see  monosrraphic  note 
by  H.  P.  Farnham,  21  L.  R.  A.  247. 

As  to  validity  of  promise  by  third  person  to 
Indemnify  surety,  see  brief  in  66  L.  R.  A.  206. 

2.      CONSIDERATION. — Section  construed  not 

to  provide  that  note  executed  by  one  as  princi- 
pal, and,  concurrently,  by  another  as  surety, 
is  not  bindingr  on  surety  unless  principal  at 
time  of  its  execution  receives  benefit  referred 
to,  or  is  not  binding  on  surety  when  note  is 
erlven  for  consideration  received  by  principal 
prior  to  its  execution  and  for  which  he  had 
eriven  obligation  still  outstanding.  Any  bene- 
fit whatever  to  principal  sufficient  to  support 
the  contract  as  to  him  is  sufficient  to  support 
the  contract  as  to  surety  (concurring;  opinion 
of  Shaw,  J.). — McDonald  vs.  Randall,  139  Cal. 
246,  264.  72  Pac  Rep.  997,  distinvulshlns  Chaf- 
fee vs.  Browne,  109  CaL  211,  221,  41  Pac  Rep. 
1028. 

8.     An  asalKument  by  a  factor  of  his  claim 

agrainst  merchandise  is  a  sufficient  considera- 
tion for  an  agrreement  by  an  attachment  cred- 
itor to  secure  such  sum  and  for  bonds  executed 
in  pursuance  of  such  agrreement. — Davis  B.  & 
Co.  vs.  National  Surety  Co.,  139  Cal.  223,  227, 
72  Pac.  Rep.  1001. 

4.  Cancelation  of  pre-exIstinBT  debt  Is  suffi- 
cient consideration  for  execution  of  new  note 
and  contract  of  surety  in  signing  note. — Stroud 
vs.  Thomas,  139  Cal.  274,  275,  96  Am.  St.  Rep. 
Ill,  72  Pac  Rep.  1008.  See  Prey  vs.  Clifford, 
44  Cal.  336.  842;  Davis  vs.  Russell.  62  Cal.  611; 
Schluter  vs.  Harvey,   66   Cal.   168,  S  Pac.  Rep. 
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669;  Scribner  ▼■.  Hanka,  Uf  CaL  flS.  €11,  48 
Paa  R«p.  714, 

ft.  Past  or  taDeemted  eaaaldcmtloB  la  not  auf- 
flclent  to  aupport  contract  by  surety. — ^Alaska 
Imp.  Co.  va.  Hlrsch,  119  CaL  849,  284,  47  Pao. 
Rep.  184,  61  Id.  840. 

6.  Where  after  maturity  of  note  at  request 
of  maker  It  was  sigrned  by  surety  he  Is  not 
bound  for  want  of  consideration. — Leverone  va 
Hlldreth,  80  Cal.  189,  140,  22  Pao.  Rep.  72. 


7.  Where  surety  sigrned  note  after  Its  exe- 
cution, the  fact  that  such  was  taken  by  payee 
under  understandlngr  with  maker  that  the 
surety  would  sign  it,  amounted  to  sufficient 
consideration  to  support  contract  of  surety- 
ship.— Stroud  vs.  Thomas.  189  Cal.  274,  275,  96 
Am.  St.  Rep.  Ill,  72  Pac.  Rep.  1008;  Pauly  va 
Murray,  110  Cal.  18,  17,  42  Pac.  Rep.  813. 

&  Accommodation  mote  by  one. — Stockhold- 
er of  corporation  in  pursuance  of  agreement 
between  himself  and  two  other  stockholders 
made  accommodation  note  payable  to  one  of 
other  stockholders,  which  note  payee  Indorsed 
and  afterwards  paid,  maker  is  not  liable  on 
such  note  to  extent  of  their  proportion  thereof 
for  want  of  consideration. — Kelloggr  vs.  Lopez, 
146  Cal.  497,  499,  78  Pac  Rep.  1066. 

8i.  Note  slvea  by  tke  owner  to  snretlea  on  a 
contractor's  bond  vrere  materialmen^  to  dis- 
charge lien  which  they  had  filed  on  building: 
for  amount  of  material  furnished  and  left  un- 
paid for  by  contractor.  Is  void  for  lack  of 
consideration. — Blyth  vs.  Robinson,  104  CaL 
239.  241.  37  Pac.  Rep.  904. 

10.  Want  of  consideration  cannot  be  plead- 
ed by  surety  note  as  agrainst  indorser  in  due 
course  without  notice. — McDonald  vs.  Randall* 
139  Cal.  246.  250,  72  Pac.  Rep.  997. 

As  to  oonsldemtion,  see  9  2792  and  note. 

11.  WHO  ABB  8URBTIBS. — Conveyance  re- 

citingr  that  'this  conveyance  is  made  for  pur- 
pose of  securing  all  amounts  that  shall  here- 
after become  due  from  certain  third  persons, 
and  on  payment  of  all  said  amounts  second 
party  shall  reconvey  said  premises  free  and 
clear  of  all  encumbrances  to  said  first  party." 
creates  contract  of  suretyship. — Sather  Bank- 
ingr  Co.  va  Brissrs  Co.,  188  CaL  724,  729,  72  Pao. 
Rep.  862. 

As  to  distinction  betvrecn  sureties  and  svar- 
antors,  see  ante  9§  2807,  2808  and  notes. 

As  to  existence  of  relation  of  principal  and 
surety  between  maker  of  note  and  srantee 
who  assumes  and  agrees  to  pttTf  see  brief  in 
40  L.  R.  A.  164. 

12.  Connty. — ^New  county  created  without 
any  provision  of  liability  for  debts  of  old 
county  is  not  surety  for  new  county  as  to  Us 
portion  of  debt  so  as  to  be  entitled  to  contri- 
bution therefrom. — Tulare  Co.  va  Kingrs  Co., 
117  CaL  196,  202,  49  Pac.  Rep.  8. 


18.  bdoraer  by  Indorsement  of  nota  %•- 
eomes  responsible  to  payee  for  parformanea  of 
obligratlon  of  maker,  and  hence  surety. — ^Ry- 
land  vs.  Commercial  it  &  Bank,  127  CaL  686, 
626,  69  Pac  Rep.  989. 

14.  Bach  indorser  on  accommodation  note  Is 
primarily  liable  for  his  portion  of  debt,  and 
for  balance,  as  surety  for  the  others. — Kellogrgr 
va  Lopez.  146  CaL  497,  499,  78  Pac.  Rep.  1056. 

10.  Joint  pvreiiaseni  of  property,  each  taking 
a  particular  share,  but  executlngr  a  Joint  note 
for  the  land  purchased,  each  became  principal 
on  the  note  to  the  extent  of  his  share  of  the 
land  and  surety  for  the  others  as  to  balance.— 
Chipman  va  MorrlU,  20  CaL  131,  137. 

18.     MAKBR    OF   N01V-NEGOTIABL.B    NOTE 

executed  as  collateral  security  for  payment  of 
principal  note,  and  for  same  sum,  is  a  surety. 
— O'Conor  vs.  Morse,  112  CaL  81,  34,  63  Am.  St 
Rep.  166,  44  Pac  Rep.  306. 

17*  Mortsaffe  griven  by  wife  to  secure  her 
husband's  antecedent  debt  is  no  more  than  col- 
lateral security  for  debt  of  husband,  and  was 
not  obligratory  In  the  absence  of  new  consid* 
oration. — Chaffee  va  Browne,  109  CaL  211,  221. 
41  Pac.  Rep.  1028. 

18.  Where  a  wife  mortgragcs  her  separate 
property  for  debt  of  her  husband  alone  she 
becomes  surety  so  far  as  the  property  is  con- 
cerned.— Bull  vs.  Coe,  77  Cal.  64,  60,  11  Am.  St. 
Rep.  236,  18  Pac.  Rep.  808.  citing  Spear  vs. 
Ward,  20  CaL  669,  674;  Hassey  vs.  Wllke,  65 
CaL  626,  628. 

10.     Stockkoldera    of    corporation     who    are 

Joint  makers  of  note  for  its  accommodation 
are  to  be  regrarded  aa  mere  sureties  of  corpo- 
ration.— Kellogrgr  va  Lopez,  146  CaL  497.  498, 
78  Pac  Rep.  1066. 

20.  Stockholders  In  corporation  are  liable 
as  principals  to  sureties  on  note  of  corporation. 
— Myefs  vs.  Sierra  Valley  S.  4k  A.  Assoc,  122 
CaL  669,  678,  66  Pac.  Rep.  689. 

81.  SUBBTTSHIP — Actions. — Surety  may  be 
sued  separately. — London,  P.  &  A.  Bank  va 
Smith.  101  CaL  416,  420,  86  Pac.  Rep.  1027. 

28.  Jodfirment. — Where  to  secure  payment  of 
certain  note  of  another  defendant  executed 
mortgragre  on  his  property  which  provided  that 
there  should  be  no  personal  liability.  Judg- 
ment agrainst  him  personally  is  erroneous. — 
Van  Orden  vs.  Durham,  36  Cal.  136,  143. 

98,  Parties  sarvtvinir  partner  not  neces- 
sary parties  in  action  agrainst  estate  of  deceased 
partner  on  mortgagee  griven  by  deceased  part- 
ner to  secure  debt  of  firm. — ^London,  P.  &  A. 
Bank  va.  Smith.  101  CaL  416,  480.  86  Pac  Rep. 
1027. 

84.  Obligation  of  surety  who  la  partner  and 
executed  mortgragre  to  secure  an  obligratlon  of 
firm  is  several. — London,  P.  4k  A.  Bank  va 
Smith,  101  Cal.  416,  420.  86  Pac  Rep.  1027. 


§2832.    APPABENT    PBINOIPAL   HAT    SHOW    THAT    HE    IS    SURETY. 

One  who  appears  to  be  a  principal,  whether  by  the  terms  of  a  written  instrument 
or  otherwise,  may  show  that  he  is  in  fact  a  surety,  except  as  against  persons  who 
have  acted  on  the  faith  of  his  apparent  character  of  principal. 

History:     Enacted  March  21, 1872. 


XIII,  ck.  II,  art.  I.]  APPARBNT   PRINCIPAL— SURBTY    SHOWN. 


(1976)       9  2832 


1.  Applied,  died,  eonstrned,  referred  to,  etc 
t.  CoBBtrued. 
%-^,  Apparent  joint  maker. 
7, 8.  Consent  of  payee. 
9.  Knowledge  of  creditor. 
10-18.  Pleading  suretyship. 
14.  "Surety"  construed. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RIO. 
FEBRBD  TO,  etc.,  in:  Harlan  vs.  Bly,  65  Cal. 
840,  142  (construed) ;  Farmers'  Nat.  G.  Bank  vs. 
Stover,  60  Cal.  887,  892  (applied) ;  Bostwick  vs. 
McB#oy,  62  Cal.  496,  602  (cited);  Leeke  vs. 
Hancock,  76  Cal.  127,  180,  17  Paa  Rep.  987 
(construed):  Chafoln  vs.  Rich,  77  Cal.  476,  477, 
19  Pac.  Rep.  882  (applied);  Plmental  vs.  Mar- 
ques. 109  Cal.  406.  409.  42  Pac  Rep.  169  (ap- 
plie4*);  Bppinerer  vs.  Kendrick,  114  Cal.  620, 
626,  <26.  46  Pac.  Rep.  618  (applied);  Caaey  vs. 
Gibbons,  186  (JaL  868,  871,  68  Paa  Rep.  1032 
(applied);  Farmers  &  M.  Bank  vs.  De  Shorb, 
187  Cal.  686,  692.  70  Pac  Rep.  771  (applied); 
Dan^ri  vs.  Cazzola,  139  Cal.  416,  418,  78  Paa 
Rep.  179  (applied). 

Am  to  Tight  Of  apparent  prinefpal  to  show 
tkav  he  Is  surety,  see  monoffraphio  notes  17 
Am.  Dec,  416;  32  Am.  Deo.  266;  84  Am.  Dec  272; 
48  M^tn.  Dec  408;  69  Am.  Dec  292;  86  Am.  Dec 
68. 

&  CONSTRUBSD^ — Section  relates  to  dasa 
of  0*868  in  which  apparent  differs  from  the 
real  character  of  contract  party,  but  one  may 
be  iftirety  merely  as  between  himself  and  co- 
promisor  and  yet  as  to  co-promisor  both  his 
apparent  and  actual  character  be  that  of  prin- 
cipal, and  section  will  not  be  construed  to  pre- 
vent one  who  as  to  his  co-promisor  is  surety 
from  bindingr  himself  as  principal. — ^Harlan  vs. 
Ely.  66  Cal.  340.  842.  See  also  Leeke  vs.  Han- 
cock, 76  Cal.  127,  180.  17  Paa  Rep.  987. 

8.  APPARENT  JOINT  MAKBR  of  note  may 
be  surety  only  as  between  himself  and  his 
co-promisor,  and  yet  as  to  payee  his  apparent 
and  real  character  is  that  of  principal. — 
Leeke  vs.  Hancock,  76  Cal.  127,  130.  17  Paa 
Rep.   937. 

4.  While  as  between  themselves  one  of  two 
Joint  makers  of  note  is  surety  for  other,  as  to 
payee  they  are  both  principals. — Damon  vs. 
Pardow.  84  Cal.  278,  280;  Aud  vs.  Magruder.  10 
Cal.   282,   289. 

6.  One  who  has  sigrned  note  as  Joint  maker 
will  not  be  permitted  as  agrainst  payee  to  show 
that  he  was  surety  merely. — Shrlver  vs.  Love- 
Joy,  82  CaL  674.  676. 


6.     Damon    vs.    Pardow,    84    Cal.    278,    and 
Shrlver   vs.    Lovejoy,    32    Cal.    674,    676    dlstln- 
snlshed  as  having  been  decided  before  adop- 
tion of  code.-"Epplngcr  vs.  Kendrick.  114  Cal 
620,   626.   46  Paa   Rep.   618. 

T.  CONSBNT  OF  PAYEE.— Joint  maker  in 
Joint  and  several  note  can  only  be  held  as 
surety  where  payee  has  agreed  to  take  him 
as  such.— Harlan  vs.  Ely.  66  Cal.  840.  342; 
Danerl  vs.  Gazzola,  189  Cal.  416,  418,  78  Paa 
Rep.   179. 

8.  Where  son  borrowed  money  and  his 
mother  gave  mortgage  to  secure  debt,  face 
of  which  makes  her  principal,  and  there  was 
no  evidence  that  mortgagee  took  mortgage 
from  her  in  any  other  capacity,  mortgager  is 
not  surety.— Casey  vs.  Gibbons.  186  CaL  868 
871,  68  Paa  Rep.   1032. 

9.  KNOWLEDGE  BY  CREDITOR  that  as 
between  the  one  thus  signing  and  principal 
debtor  former  was  in  fact  only  surety  will 
not  prevent  one  who  signs  note  as  principal 
from  being  held  as  such.— California  Nat.  Bank 
vs.  Ginty.  108  CaL  148,  160.  41  Paa  Rep.  38. 

la  PLEADING— SVRETYSHIP^-Tlie  Joint 
maker  in  order  to  defend  on  ground  that  he 
was  surety  therefor  must  plead  such  defense. 
—Bostwick  vs.  McEvoy.   62  Cal.   496,  602. 

11.  He  must  allege  that  he  executed  it  as 
surety  and  that  payee  not  only  knew  of  fact 
of  suretyship,  but  consented  to  deal  with  him 
in  that  capacity. — ^Farmers'  Nat  G.  Bank  vs 
Stover,  60  CaL  887,  892. 

12.  So  as  to  mortgager  where  purchaser 
assumed  mortgage.— Casey  vs.  Gibbons.  136 
CaL  868.  871,  68  Paa  Rep.  1082,  foUowc4  in 
Farmers*  A  M.  Bank  vs.  De  Shorb,  137  Cal.  686. 
692.  70  Paa  Rep.   771. 

18.  Where  sureties  In  answer  allege  that 
payee  knew  that  defendants  were  sureties,  but 
that  he  accepted  note  on  that  understanding 
and  none  other,  fact  that  they  signed  note  as 

makers    will    not    bind    them    as    principals. 

Danerl  vs.  Gazzola.  139  CaL   416.   418,  78  Paa 
Rep.   179. 

14.  «SURETY»»  written  opposite  name  of 
one  of  makers  is  held  to  Indicate  no  more  than 
that  as  between  payers  such  maker  Is  his 
surety,  but  it  does  not  control  words  of  note 
as  between  payers  and  payee,  and  there  is  no 
necessary  inconsistency  between  an  absolute 
engagement  to  pay  money  and  paying  It  on 
behalf  or  as  security  for  another  man. — ^Aud 
vs.  Magruder,  10  CaL  282,  29L 


1 28M       <197«> 


LIABILITY— UMIT    OF    OBLIGATION. 


CDlT.IUyPtnr. 


ARTICLE  n, 

LIABILITY  OF  SURETIE& 


S  2836.    Limit  of  snretj'B  obligatioiu  S  2839. 

S  2837.     Rules  of  interpretation. 

9  2838.    Judgment  against  surety  does  not  alter      S  2840. 
the  relation. 


Surety   exonerated  bj  performance  or 

offer  of  performance. 
Surety   discharged  by  certain  acts  of 

the  creditor. 


§2836.  LIMIT  OF  SUSETT'S  OBLIGATION.  A  surety  cannot  be  held  be- 
yond the  express  terms  of  his  contract,  and  if  such  contract  prescribes  a  penalty 
for  its  breach,  he  cannot  in  any  case  be  liable  for  more  than  the  penalty* 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-8.  Sureties    entitled    to    stand    upon    precise 
terms  of  Contract. 
9-15.  Same — Sureties   on   particular   bonds — Ap- 
peal bond,  attachment  bond,   treasurer's 
bond,  contractor's  bond,  injunction  bond* 
16.  Surety  entitled  to  principal's  defenses. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FEllRICD  TO,  etc.,  in:  Heinlen  vs.  Beans,  71 
Cal.  295,  300,  12  Pac.  Rep.  167  (referred  to); 
Humboldt  S.  &  L.  Soc.  vs.  Wennerhold,  81 
Cal.  628,  632,  637,  22  Pac.  Rep.  920  (modifying: 
9  2837,  applied);  San  Luis  Obispo  vs.  Farnum, 
108  Cal.  662.  666,  41  Pac.  Rep.  446  (applied); 
Ogden  vs.  Davis,  116  Cal.  82,  86,  47  Pac.  Rep. 
772  (applied);  Alaska  I.  Co.  vs.  Hirsoh,  119 
Cal.  249,  257,  47  Pac.  Rep.  124,  61  Id.  340  (con- 
strued). 

As  to  limitation  of  liability  of  aarety  to 
terms  of  contract,  see  note  74  Am.  Dec.  646; 
7  Am.  St.  Rep.  372;  monographic  note  38  Am. 
St.  Rep.  702;  also  monographic  notes  by  Rob- 
ert Desty,  3  L.  R.  A.  168,  482;  9  L.  R.  A.  363; 
13  L.  R.  A.  418. 

Aa  to  liability  of  anrcty  <sonuaenanrate  wltb 
tbat  of  principal,  see  monographic  note  38  Am. 
St.   Rep.   712. 

Aa  to  liability  of  anrety  wbcn  name  of  prln« 
cipal  or  cosurety  is  forced,  see  monogrraphio 
note  8  Am.  St.  Rep.  246. 


2.  SIJRBTIES  ENTITLED  TO  STAND  UPON 
PRECISE    TERMS    OF    THEIR    CONTRACT. — 

Schloss  vs.  White,  16  Cal.  66.  66,  69;  County  of 
Sonoma  vs.  Hall,  132  Cal.  689,  693,  62  Pao.  Rep. 
267,    312,    66    Id.   12,    469. 

3.  But  meaning  of  terms  used  is  matter  of 
Interpretation. — Lambert  vs.  Haskell,  80  CaL 
611,   617,    22   Pac.   Rep.    827. 

4.  And  he  can  be  held  to  no  other  or  dif- 
ferent contract. — People  vs.  Buster,  11  CaL 
216,  220:  Carter  vs.  Mulreln,  82  Cal.  167,  169, 
16  Am.  St.  Rep.  98,  22  Pac  Rep.  1086. 

6.  Nor  Is  any  liability  beyond  that  to  be 
deduced  from  terms  of  contract  to  be  raised 
against  surety  by  Implication. — People  vs. 
Breyfogle,    17   Cal.    504.    609. 

It  cannot  be  extended  by  implication. — Boas 
vs.  Maloney,  138  Cal.  106,  107,  70  Pac.  Rep.  1004. 

6.  It  Is  not  permitted  against  them  to  suffer 
anything  to  be  done  which  will  change  or  vary 
exact  and  definite  risk  which  they  assumed  in 
entering  upon  their  contract.     It  is  frequently 


said  that  they  are  favorites  of  law  and  have 
right  to  stand  upon  strict  terms  of  their 
obligation  when  such  terms  are  ascertained. — 
See  People  vs.  Buster,  11  Cal.  216;  People  vs. 
Breyfogle,  17  Cal.  604,  508;  Pierce  vs.  Whiting. 
63  Cal.  538;  Carter  vs.  Mulreln.  82  Cal.  167. 
169,  16  Am.  SL  Rep.  98,  22  Pac.  Rep.  1086; 
Elder  vs.  Kutner,  97  CaL  490,  82  Pac.  Rep. 
663;  McMicken  va  Webb,  47  U.  a  (6  How.) 
292,  299,  bk.  12  L.  ed.  443;  Ogden  vs.  Davis, 
116  CaL  32,  86,  47   Pac.  Rep.  772. 

7.  Surety  la  bound  only  by  tenaa  of  Us 
contract,  and  if  they  are  varied  without  his 
consent  it  is  no  longer  his  contract,  and  he  is 
not  bound  by  it. — Daneri  vs.  Gazzola,  139  Cal. 
416.  418,  78  Pac  Rep.  179. 

8.  Surety's   liability   Is   not  to   be   exteaded 

by  implication  beyond  terms  of  his  contract; 
to  extent,  and  in  manner,  and  under  circum- 
stances pointed  out  in  his  obligation,  he  is 
bound,  and  no  farther.  He  has  right  to  stand 
on  its  very  terms. — Glenn  Co.  vs.  Jones,  146 
CaL   618,  80  Pac.   Rep.   696,   696. 

9.  Sureties  on  particular  bonds. — An  appeal 
bond  conditioned  against  commission  of  waste 
on  land  as  described  in  complaint,  which  con- 
tains erroneous  description,  which  error  was 
not  corrected  in  proceedings,  sureties  are  not 
liable  for  waste  on  correctly  described  tract — 
Ogden  vs.  Davis,  116  Cal*  82,  86,  47  Paa  Rep. 
772, 

10.  In  attachment  undertakings  liability  of 
sureties  arises  under  their  contract  and  Is 
limited  by  its  terms  and  conditions. — ^McDonald 
vs.  Fett,  49  CaL  864,  356;  Carter  vs.  Mulreln, 
82  CaL  167,  169,  16  Am.  St.  Rep.  98,  22  Pac. 
Rep.  1086;  Elder  vs.  Kutner.  97  CaL  490,  493, 
32  Pac.  Rep.  663. 

11.  In  bond  of  treasurer  of  society  in  rela- 
tion to  funds  of  the  society  sureties  are  not 
responsible  for  any  moneys  converted  by  him 
which  were  not  funds  of  society,  terms  of 
their  contract  not  including  such  money. — 
Humboldt  S.  &  L.  Soc.  vs.  Wennerhold,  81  CaL 
628,  532,   537,  22  Pac.   Rep.   920. 

12.  Same — In   building  contract   bond  he  is 

bound  to  extent  and  in  manner  and  under 
circumstances  pointed  out  in  his  bond  and  tc 
building  contract  to  which  it  referred,  and  no 
farther. — Tally  vs.  Parsons,  131  CaL  616,  518, 
63  Pac.  Rep.  833;  Boas  vs.  Maloney,  188  CaL 
105,  107,  70  Pac.   Rep.  1004. 

13.  Where   building   contract   did   not   pro- 


Tit.  XIII,  eh.  II,  art.  U.1       INTE»PRBTATION— BFFBCT  OF  JUDGMBNT.  (1977)     S9  2837-2889 


vide  that  contractors  should  deliver  building: 
free  from  liens  sureties  on  such  bond  are  not 
liable  to  owner  for  money  required  to  pay 
off  Hens  asrainst  bulldlngr. — Boas  vs.  Maloney, 
138  Cal.  106,  107.  70  Pac.  Rep.  1004. 

14.  Where  building  contract  provided  that 
In  case  owner  was  required  to  complete  bulld- 
InfiT  expense  Incurred  should  be  audited  and 
certified  by  architect,  such  auditing  and  cer- 
tificate we're  condition  precedent  to  charglnff 
sureties  on  contractors*  bond. — Tally  vm.  Par- 
sons, 131  CaL  616,  68  Pac.  Rep.  838. 


As   to   liability  of  sureties   on  official  bond. 

see   Pol.   Code   art.   IX. 

15.  Same — In  Injanctlon  bond  expressed  to 
be  in  consideration  of  Issuance  of  injunction 
sureties  are  not  liable  as  result  of  injunction 
issued  several  days  prior  thereto.— Carter  vs. 
Mulreln.  82  Cal.  167.  169.  16  Am.  St  Rep.  98. 
22   Pac.   Rep.   1086. 

16.  SURBTIBS— Defenses.— Right  to  avail 
themselves  of  all  defenses  allowed  their  prin- 
cipal.—County  of  Sonoma  vs.  Hall.  182  CaL 
689,  598,  62  Pac  Rep.  267,  812,  66  Id.  12.  469. 


§  2837.    RULES  OP  INTERPRETATION.    In  interpreting  the  terms  of  a  con- 
tract   of  suretyship,  the   same   rules  are  to  be  observed  as  in  the  case  of  other 

contracts.  History:     Enacted  March  21,  1S72. 

1.  Applied,  cited,  eonstrned,  referred  to,  ete. 
2,  3.  Construed. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE2- 
FBRRKD  TO,  etc..  In:  Coburn  vs.  Brooks.  78 
Cal.  443,  448.  21  Pac.  Rep.  2  (referred  to); 
Lambert  vs.  Haskell.  80  Cal.  611.  618.  22  Pac 
Rep.  327  (applied);  Humboldt  S.  &  L.  Soc.  vs. 
Wennerhold.  81  Cal.  628.  532.  22  Pac.  Rep. 
920  (construed);  Hitchcock  vs.  Caruthers.  100 
Cal.  100.  104,  34  Pac.  Rep.  627  (applied);  Alaska 
I.  Co.  vs.  Hirsch,  119  Cal.  249.  257.  47  Pac.  Rep. 
124.  51  Id.  340  (applied  In  connection  with 
§2836);  Sather  B.  Co.  vs.  Brisks  Co.,  138  Cal. 
724.   730,   72  Pac.  Rep.   352    (applied). 

As  to  constrvction  of  contract  of  snretyahlp, 
see  note  60  Am.  St.  Rep.  419;  also  monographic 
note  by  H.  P.  Farnham.  21  L.  R.  A.   247. 

2.  CONSTRUBD — Mast  be  read  In  connee* 
tion  with  S2836  ante,  and  so  far  as  words  of 


this  latter  section  limit  and  control  other  sec- 
tion they  must  be  regarded.— Humboldt  &  & 
L.  Soc.  vs.  Wennerhold.  81  Cal.  528,  682.  22 
Pac.  Rep.  920. 

8.  CONSTRUGTIOIV  OF  COIVTRACT  OF 
SURBTYSHIP  according  to  rule  that  same 
rules  are  to  be  observed  as  in  case  of  other 
contracts  does  not  mean  that  words  are  to  be 
distorted  out  of  their  natural  meaning  or  that 
by  implication  something  can  be  read  into 
contract  that  It  will  not  reasonably  bear,  but 
It  means  that  contract  shall  be  fairly  con- 
strued  with  view  to  effect  object  for  which  It 
was  given  and  to  accomplish  purpose  for 
which  it  was  designed.  If  terms  of  mortgage 
given  to  secure  debt  of  another  are  left 
ambiguous  by  mortgager  the  instrument  must 

be    construed    more    strongly    against    him. 

Sather  B.  Co.  vs.  Briggs  Co.,  138  Cal.  724,  730, 
72  Pac.  Rep.  362. 


§  2838.  JUDGMENT  AGAINST  SUEETY  DOES  NOT  ALTEB  THE  BELA- 
TION.  Notwithstanding  the  recovery  of  judgment  by  a  creditor  against  a  surety, 
the  latter  still  occupies  the  relation  of  surety. 

History:     Enacted  March  21,  1872. 


As  to  contlnaatlon  of  relatloii  of  principal 
and  mnrety  after  JvdgmeBt,  see  notes  42  Am. 
Dec.  67;  44  Am.  Dec.  384;  46  Am.  Dec.  434. 

As  to  release  of  surety  by  extension  of  time 
after  Sndgwnent,  see  9  2819  note. 

AN    AGREEMfiNT    BY    CRBDITOR    AFTKR 


JUDOMBNT  on  debt  to  never  collect  any  por- 
tion of  judgment  In  consideration  of  part 
payment,  and  security  for  the  balance,  releases 
sureties  on  original  debt,  they  continuing  as 
sureties  after  rendition  of  judgment — Frotter 
vs.  Strong.   63  111.  272,  275. 


§  2839.  SURETY  EXONERATED  B7  PERFORMANCE  OR  OFFER  OF  PER- 
FORMANOE.  Performance  of  the  principal  obligation,  or  an  offer  of  such  per- 
formance, duly  made  as  provided  in  this  code,  exonerates  a  surety. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,  3.  Failure  to  apply  property  on  debt. 
4.  Failure  to  secure  judgment  against  prin- 
cipal. 
5,  6.  Payment  by  principal  debtor. 

7.  Sale  of  property  of  third  person. 
8,9.  Tender. 

10.  Same — Tender  by  surety. 
11,12.  Same— Deposit. 

13.  Same — Liability  of  surety  to  principal. 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Randol  vs.  Tatum  98 
Cal.  390,  399.  38  Pac.  Rep.  433  (construed,  not 
affected  by  81500);  Danerl  vs.  Gazzola,  189 
Cal.  416.  418,  73  Pac.  Rep.  179   (applied).  * 

2.  failure:  op  payee  to  apply  ow 

KOTE  PROPERTY  delivered  to   him  by  other 
maker  with  directions  to  apply  same  on  note 
exonerates     surety. — Epplnger     vs.     Kendrlck 
114  Cal.   620.  625.  626.  46  Pac.  Rep.  613. 
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8.  If  tlie  mr«M  of  MitUifylnir  a  debt  come 
Into  the  hands  of  creditor  and  he  does  not 
avail  himself  of  such  means,  but  parts  with 
them  without  knowledge  or  consent  of  surety, 
surety  is  dischars^ed. — Hayes  vs.  Joseph!,  S6 
Cal.  635,  642. 

4.     FAILURES  TO   SBCURB  JJTDGMENT^—In 

an  action  by  contractor  against  owner  of 
buildinflT  to  recover  for  his  services  Judgment 
was  rendered  that  contractor  take  nothing, 
but  no  Judgment  was  rendered  on  counter- 
claim in  favor  of  owner  except  for  costs,  such 
Judgment  was  bar  to  an  action  against  sureties 
on  contractor's  bond,  contractor  having  been 
discharged  from  liability  thereby. — Lamb  vs. 
Wahlenmaier,  144  CaL  81,  96,  77  Pac  Rep.  765. 

6.  THB  PAYMBNT  BY  THB  FRIHCIFAIi 
DEBTOR  releases  Joint  maker  who  is  in  fact 
surety,  and  known  to  payee  to  be  such,  and 
redelivery  of  note  thereafter  will  not  revive 
liability. — Capital  Sav.  Bank  vs.  Reel,  62  CaL 
419,   426. 

6.  Where  principal  on  bond  in  condemna- 
tion proceedings  has  paid  amount  of  damages 
assessed  in  such  proceedings,  no  more  dam- 
ages can  be  collected  from  sureties  on  such 
bond. — Coburn  vs.  Townsend,  103  Cal.  288,  236, 
87  Pac.  Rep.  202. 

7.  8ALB  OF  PROPERTY  UNDER  EXBCV* 
TIOIV  in  satisfaction  of  Judgment  does  not 
release  sureties  on  undertaking  to  stay  execu- 
tion from  liability  where  property  is  after- 
wards recovered  as  that  of  third  person  and 
Judgment   revived   against   debtor, — ^Hitchcock 


TS.  Caruthers,  100  CaL  100,  104,  84  Pac.  Rep. 
627. 

&     TENDER  MADE   BY  PRINCIPAL  or  his 

authorized  agent  to  creditor  or  his  authorized 
agent  discharges  surety. — H&yeB  vs.  Josephl, 
26  CaL  686,  642;  Curiae  vs.  Packard,  29  CaL 
194;  Solomon  vs.  Reese,  84  CaL  28,  35;  Daneri 
vs.  Oazzola,  139  CaL  416,  73  Pac  Rep.  179. 

9.  Though  such  tender  is  of  depreciated 
currency,  face  value  of  which  equals  amount 
of  Judgment  and  the  cost. — Curiae  vs.  Packard, 
29  Cal.  194,  198;  Sharp  vs.  Miller,  67  CaL  415. 

10.  Tender  by  smety  of  amount  due  on  his 
liability  on  attachment  bond,  refusal  by  plain- 
tiff to  accept  such  sum  discharges  surety. — 
Hayes  va  Josephl,  26  CaL  636,  642. 

11.  Same — ^Deposit, — ^In  order  to  release 
surety  It  is  not  necessary  that  offer  of  pay- 
ment of  amount  due  be  followed  by  deposit-^ 
Randol  vs.  Tatum,  98  CaL  890,  399,  83  Pac. 
Rep.    443. 

IS.  Failure  of  surety  to  deposit  money 
offered  in  payment  of  note  given  as  collateral 
security  for  another  note,  as  required  by  Civ. 
Code  S  1600,  does  not  prevent  his  release  from 
liability.— O'Conor  vs.  Braly,  112  CaL  87,  53 
Am.  St.  Rep.  169. 

18,     Same — Liability  of  surety  to  principal* — 

Surety  on  bond  released  by  refusal  of  obligee 
to  accept  payment  of  amount,  is  liable  to 
principal  obligor  for  amount  of  deposit  given 
him  to  Indemnify  him  for  his  obligation  on 
bond. — Solomon  vs.  Reese,  84  CaL  28,  86. 


§  2840.    SURETY  DISOHASaED  BY  OEBTAIN  ACTS  OF  THE  CBEDITOB. 

A  surety  is  exonerated : 

1.  In  like  manner  with  a  guarantor; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the  creditor  which 
would  naturally  prove  injurious  to  the  remedies  of  the  surety  or  inconsistent  with 
his  rights,  or  which  lessens  his  security ;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission  of  the  creditor  to  do 
anything,  when  required  by  the  surety,  which  it  is  his  duty  to  do. 

History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Suretyship  imports  good  faith  and  eonfi- 

deuce. 

3.  Change  of  securities. 
4,5.  Concealment. 

6.  Filing  void  administrator's  bond. 

7.  Neglect  and  delay, 

8.  Neglect  to  apply  collaterals — ^Depreciation. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FISRRBD  TO,  etc.,  in:  Spencer  vs.  Housrhton 
(Cal.  April  29p  1885).  6  Pac.  Rep.  863,  867 
(cited);  Chafoin  vs.  Rich,  77  Cal.  476,  477,  19 
Pac.  Rep.  882  (applied);  Coburn  vs.  Brooks, 
78  Cal.  443,  448,  21  Pac.  Rep.  2  (referred  to); 
Montgomery  vs.  Sayre,  91  Cal.  206,  210,  27  Pac. 
Rep.  648  (applied):  San  Gabriel  V.  L.  &  W. 
Co.  vs.  Witmer  Bros.  Co.,  96  Cal.  628,  626,  641, 
29  Pac.  Rep.  600.  31  Id.  688,  18  L.  R.  A.  465 
(referred  to  in  dissentins  opinion  by  Harri- 
son, J.);  O'Conor  vs.  Morse,  112  Cal.  31,  35,  63 
Am.  St.  Rep.  155,  44  Pac.  Rep.  305  (applied); 
Bppinarer  vs.   Kendrick,  114  Cal.   620,   625,   626, 


46  Pac  Rep.  618  (construed) ;  Commercial  Banic 
vs.  Kershner,  120  CaL  496,  601,  62  Pac.  Rep. 
848  (applied);  State  L.  &  T.  Co.  vs.  CkKshran, 
180  Cal.  245,  264,  62  Paa  Rep.  466,  600  (ap- 
plied); Daneri  vs.  Gazzola,  139  Cal.  416,  418, 
78  Pac.  Rep.  179  (applied);  Lamb  vs.  Wahlen- 
maier,  144  Cal.  91,  96,  77  Pac.  Rep.  766  (ap- 
plied); Bateman  Bros.  vs.  Mapel,  146  CslL  241, 
244,  78  Pac.  Rep.  734  (applied);  Glenn  Co.  vs. 
Jones,  146  CaL  618,  80  Pac  Rep.  696,  696  (ap- 
pied). 

As  to  dlscluirare  of  svrety  la  ir^neml,  see 
monographic  note  28  Am.  St.  Rep.  691;  see 
also   ante  99  2819,   2846   and   notes. 

As  to  dlflcliarBre  of  surety  by  act  of  creditor, 
see  monographic  note  by  Robert  Desty,  12 
Ik  R.  A.  418;  monographic  notes  29  Am.  Dec 
226;  38  Am.  Dec  879;  90  Am.  Dec.  416;  64  Am. 
St.  Rep.  257;  also  notes  4S  Am.  Dec  408;  74 
Am.  Dec   646. 

As  to  discharge  of  surety  by  chance  la 
principar«  duties,  see  note   S2   Am.   Rep.   242; 
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•0  Am.  St.  R«p.  418;  also  monofirraphic  note  • 
Am.    Rei».   468. 

Am  to  liability  ef  anretlca  on  eaivloTee'a 
bond  aa  to  datlea  la  eapaelty  IndeauUlled 
tboniph  otber  datlea  are  performed*  see  mono- 
Sraphic  note  42  Am.   Rep.   404. 

Aa  to  exoneration  of  aorety  by  eoneealment 
hiT  employer,  see  note  62  Am.  St.  Rep.  926; 
mono^raphlo  note  67  Am.  St.  Rep.  819;  and 
monograph lo  note  by  H.  P.  Farnham,  21  !». 
R.  A   411. 

Aa  to  discharge  of  enrety  by  eoneealment 
%7  obligee  of  default  of  employee,  see  note  64 
Lk.  R.  A.  945;  monogrraphlo  note  13  Am.  Deo. 
463;  33  Am.  Rep.  68;  89  Am.  Rep.  186;  62  Am. 
8t.  Rep.  154;  64  Am.  St.  Rep.  479. 

As  to  discbargre  of  surety  by  bla  deatb,  see 
monoiri'aphic  notes  68  Am.  Dec  768;  30  Am. 
Rep.  66;  22  Am.  St.  Rep.  814;  68  Am.  St.  Rep. 
68. 

Aa  to  discbarse  ef  anrety  by  mattera  exist- 
Inir  f^t  or  prior  to  enterluip  Into  eontract,  see 
monosrraphic  note  63  Am.  St.  Rep.  827. 

Aa  to  exoneration  of  surety  In  sante  manner 
■a  guarantor,  see  ante  8  2819  and  note. 

Aa  to  dlsebarse  of  anrety  by  mnnins  of 
atntnte  of  llmitatlona  against  principal,  see 
monofirraphic  note  60  Am.  St.  Rep.  208. 

Aa  to  mnnlniT  of  atatnte  of  llmitatlona 
asalnst  surety,  see  Code  Civ.  Proc.  title  II. 

Aa  to  liability  of  surety  on  a  new  promise 
after  dlscbarsed  by  statute  of  limitations,  see 
note   68  Am.  St.  Rep.   616. 

Aa  to  release  of  surety  by  neglect  of  ered- 
ttor  to  sue  principal,  see  ante  9  2823. 

Aa  to  release  of  surety  by  release  of  eo* 
snrety,  see  Civ.  Code  9  1648. 

a.  SURETYSHIP  IMPORTS  ENTIRB  GOOD 
FAITH  AND  CONFIDBNCB  between  parties 
as  to  whole  transaction.  Creditor  Is  bound  to 
observe  sood  faith  with  surety.  He  must  not 
do  any  act  Injurious  to  surety  or  Inconsistent 
with  his  rights. — Glenn  Co.  vs.  Jones,  141S  CaL 
618.  80  Pao.  Rep.  696,  686. 


5.  Change  of  securities,  compromise  of 
claim,  and  extension  of  notes  received  upon 
liabilities  of  principal  debtor  by  one  surety 
binds  other  sureties. — State  L.  &  T.  Co.  vs. 
Cochran.  180  Cal.  246»  266,  62  Pac.  Rep.  466, 
600. 

4.  CONCBALMHNT  BY  PRINCIPAIa  OF 
KNOWLBDGB  that  its  agent  had  defrauded 
it  of  large  sum  and  concealed  from  surety  on 
bond  subsequently  executed  to  secure  faithful 
performance  of  duties  by  agent,  discharged 
surety  from  obligation. — Guardian  F.  &  Li. 
Assur.  Co.  va  Thompson,  68  Cal.  208,  209,  9 
Pac  Rep.  1. 

6.  Sureties  on  bond  of  secretary  of  cor- 
poration are  not  released  by  fact  that  officers 
of  company  may  have  had  reason  to  know 
that  secretary  had  failed  to  pay  over  to  treas- 
urer certain  sum,  and  failed  to  communicate 
fact  to  sureties,  unless  there  was  fraud  and 
actual  intent  to  conceal  or  culpable  negligence. 
— Anaheim  U.  W.  Co.  vs.  Parker,  101  Cal.  483, 
494,  85  Pao.  Rep.  1048. 

d.  FILING  OF  A  VOID  ADMINISTRATOR'S 
BOND  as  substitute  for  original  bond  will  not 
discharge  sureties  from  their  liability  on  orig- 
inal bond. — ^Mariposa  Co.  vs.  Knowles,  146  Cal. 
1,  79  Pac.  Rep.   626,  626. 

7.  NHOLBCT  AND  DELAY  Of  the  heirs  to 
compel  the  executor  to  render  his  accounts  aa 
required  by  law  do  not  release  sureties  on 
executor's  bond. — Biggins  vs.  Raisch,  107  CaL 
210,  213,  40  Pac  Rep.  333. 

&  NHGLBOT  TO  APPLY  COLLATBRALS — 
Depreciation. — Rule  in  Damon  vs.  Pardow,  84 
Cal.  278,  that  joint  maker,  though  in  fact 
surety,  could  not  show  that  other  maker  had 
deposited  with  payee  collaterals  to  secure  pay- 
ment of  note  which  he  did  not  sell  and  apply 
in  satisfaction  of  note,  but  still  held  same, 
and  that  It  became  of  little  value,  held  changed 
by  9  2840  subd.  2. — Epplnger  vs.  Kendrlck,  114 
CaL   620,  627,  46  Pao.  Rep.  618. 


ARTICLE    m. 

RIGHTS  OF  SURETIEa 


S  2844.    Surety  has  rights  of  guarantor. 

§  2845.  Surety  may  require  the  creditor  to  pro- 
ceed against  the  principaL 

{2846.  Surety  may  compel  principal  to  per- 
form obligations,  when  due. 

i  2847.  A  principal  bound  to  reimburse  his 
surety. 


S2848.    The  surety  acquires  the  right  of  the 

creditor. 
S  2849.    Surety  entitled  to  benefit  of  securities 

held  by  creditor. 
S  2850.    The  property  of  principal  to  be  taken 

first. 


§  2844.    SURETY  HAS  BIGHTS  OF  GUARANTOR.  A  surety  has  aU  the  rights 
of  a  guarantor,  whether  he  become  personally  responsible  or  not. 

History:     Enacted  March  21,  1872. 


Applied^  cltcdy  fsonetmedy  referred  to,  etc., 
in:  Chafoin  vs.  Rich,  77  Cal.  476,  477,  19  Pac. 
Rep.  882  (applied);  Coburn  vs.  Brooks,  78  Cal. 
443,  448,  21  Pac.  Rep.  2  (referred  to);  Treweek 
vs.  Howard.  105  Cal.  434,  441,  39  Pac.  Rep.  20 
(applied);  Chaffee  vs.  Browne,  109  Cal. 
211,  221,  41  Pac.  Rep.  1028  (applied); 
Park  &  It.  Co.  vs.  White  River.  L.  Co., 
110     Cal.     668,     665,     43     Paa     Rep.     202     (ap« 


plied);  Commercial  Bank  vs.  Kershner,  120 
Cal.  495,  501,  52  Pac.  Rep.  848  (applied);  White 
Sewingr  M.  Co.  vs.  Courtney,  141  Cal.  674,  677, 
76  Pac.  Rep.  296  (applied):  Bateman  Bros.  vs. 
Mapel,  146  Cal.  241,  244,  78  Pac.  Rep.  734  (ap- 
plied). 

Aa  to  lademalty  of  surety,  see  monogrraphio 
note  by  Robert  Desty,  13  L.  R.  A.  340. 

Aa  to  liability  of  surety  oa   obllffatioii  ob« 
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taincd  by  fraud,  see  monographic  note  by  H.  viiiurioiia    tnuMictlenay   see   xnono^rraphic    note 

P.   Farnham,  21   L.  R.  A.  409.  22  Am.   Hep.    290,   293. 

As  to  necessity  of  demand  or  notlee,  see  also  As  to  rlsht  of  suretj  to  reroko  •nretynUp 

9  2807.  of  eontlnvlns  IlabUlty,  see  9  2815. 

As  to  risht  of  surety  to  take  adyantase  of 

§  2846.  SUSETY  MAY  REQUIBE  THE  OBEDITOB  TO  PBOOEED  AGAINST 
THE  PRINOIPAL.  A  surety  may  require  his  creditor  to  proceed  against  the  prin- 
cipal, or  to  pursue  any  other  remedy  in  his  power  which  the  surety  cannot  himself 
pursue,  and  which  would  lighten  his  burden ;  and  if  in  such  case  the  creditor  neg- 
lects to  do  so,  the  surety  is  exonerated  to  the  extent  to  which  he  is  thereby  preju- 
diced. History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed — Cosurety's  liability  not  changed 

by  section. 
8, 4.  Failure  to  sue  when  requested. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Taylor  vs.  Reynolds, 
63  Cal.  686,  689  (construed). 

As  to  enjolnlngr  Jadsment  aBrainst  or  In  teTor 
of  snretT»  see  monographic  note  by  Irwin  Tay- 
lor,  81   L.  R.   A.    69. 

a.  CONSTRUED.  —  ComuTetj*m  liability  at 
common  law  for  contribution  has  not  been 
changred  by  section  so  as  to  make  liability 
conditional  upon  insolvency  of  principal,  nor 
was  it  intended  that  surety  should  have  less 
favorable  position  as  ag'ainst  his  cosurety 
than  he  held  at  common  law. — ^Taylor  vs. 
Reynolds,   68  Cal.   686,   689. 


8.  FAILURE  OP  HOLDER  OP  NOTE  TO 
SUE  'WHEN  RE<IUESTED  by  surety  who  was 
joint  maker  does  not  release  surety  from  his 
liability. — Hartman  vs.  Burlingrame,  9  Cal.  657, 
661;  Dane  vs.  Corduan,  24  Cal.  167,  164,  85  Am. 
Dec.  63. 

4.  HIS  RECOURSE  is  to  pay  debt  and  sue 
principal  debtor. — Dane  vs.  Corduan,  24  Cal. 
167,  164.   86   Am.  Dec.   63. 

A«  to  diaclianre  of  aiurcty  by  failure  of  cred- 
itor to  collect  debt  of  principal  after  reqneat 
by  sarety,  see  monographic  notes  7  Am.  Dec 
370;  11  Am.  Dec.  689;  also  monofirraphic  note 
by  Robert  Desty,  7  L.  R.  A.  406,  and  brief  in 
27  L.  R.  A.   257. 

As  to  discbarffe  of  surety  by  failure  of  cred- 
itor to  sue  principal  upon  request,  see  mono- 
graphic note  34  Am.  Rep.  680. 


§  2846.    SURETY  HEAT  COMPEL  PBINOIPAL  TO  PERFORM  OBLIGATIONS, 
WHEN  DUE.    A  surety  may  compel  his  principal  to  perform  the  obligation  when 

d^®-  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed. 

3.  Partner  assundng  payment  of  debt. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Taylor  vs.  Reynolds, 
63  Cal.  686,  689  (construed). 

2.  CONSTRUED.— Liability  of  a  cosurety  at 

common  law  for  contribution  has  not  been 
changed  by  section  so  as  to  make  liability 
conditional  upon  insolvency  of  principal,  nor 
was  it  Intended  that  surety  should  have  less 


favorable  position  as  aeralnst  bis  cosurety  than 
he  held  at  common  law. — Taylor  vs.  Reynolds, 
68  Cal.   686,   689. 

8.  PARTNER  ASSUMING  PAYMENT  OF 
DEBTS  of  copartnership  becomes  as  between 
himself  and  estate  of  deceased  copartner  prin- 
cipal debtor  and  estate  surety,  and  hence 
action  against  him  to  enforce  payment  can 
be  maintained  without  payment  having  first 
been  made  by  estate. — ICreling  vs.  Kreling,  118 
Cal.  413,  419,  60  Pao.  Rep.  646. 


§  2847.  A  PRINOIPAL  BOUND  TO  REIBIBXJESE  HIS  SUEETT.  If  a  surety 
satisfies  the  principal  obligation,  or  any  part  thereof,  whether  with  or  without 
legal  proceedings,  the  principal  is  bound  to  reimburse  what  he  has  disbursed, 
including  necessary  costs  and  expenses ;  but  the  surety  has  no  claim  for  reimburse- 
ment  against  other  persons,  though  they  may  have  been  benefited  by  his  act, 
except  as  prescribed  by  the  next  section. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Amount. 

3.  Construed. 

4-6.  Liability  for  reimbursement. 

7,  8.  Necessity  of  payment. 
9.  Part  payment. 
10-12.  Payment  by  note. 
13-16.  Reimbursement — Action  for — Parties. 
17, 18.  Time  liability  accrues. 


1.  APPLIED,  CITE2D,  CONSTRTTBD,  RE- 
FERRED TO,  etc.,  in:  Taylor  vs.  Reynolds, 
63  Cal.  686,  689  (construed);  In  re  Estate  Hill, 
67  Cal.  238,  243,  7  Pac.  Hep.  664  (applied); 
Stone  vs.  Hammell  (Cal.  Sept.  2,  1889).  22  Pac 
Rep.  203,  205  (applied);  Tulare  Co.  vs.  Kings 
Co.,  117  Cal.  195,  202,  49  Pac.  Rep.  8  (con- 
strued); March  vs.  Barnet,  121  CaL  419,  423, 
66  Am.  St.  Rep.  44,  63  Pac.  Rep.  983  (applied); 
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Myers  vs.  Sierra  Valley  a  &  A.  Assoc,  122 
Cal.  669,  678,  55  Pac.  Rep.  689  (applied);  Ry- 
land  vs.  Commercial  &  S.  Bank.  127  Cal.  526. 
627,  69  Pac.  Rep.  989  (applied);  Yule  vs. 
Bishop,  133  CaL  674,  678,  66  Pac.  Rep.  1094 
(referred  to). 

2.  AMOUNT.— Where  surety  is  paid  note 
of  his  principal  he  Is  entitled  to  be  reimbursed 
for  amount  he  has  paid  out  and  legal  Interest 
thereon  from  date  of  such  payment,  but  he 
cannot  recover  greater  rate  of  Interest  though 
It  may  be  specified  In  note. — ^Waldrlp  vs. 
Black,  74  Cal.  409,  412.  16  Pac.  Rep.  226. 

3.  CONSTRUED. — Liability  of  cosurety  at 
common  law  for  contribution  has  not  been 
changed  by  section  so  as  to  make  the  liability 
conditional  upon  insolvency  of  principal,  nor 
was  it  intended  that  surety  should  have  less 
favorable  position  as  against  his  cosurety 
than  he  held  at  common  law.— Taylor  vs. 
Reynolds.   63   Cal.   686,    689. 

4.  LIABILITY  FOR  RBIMBURSEMBNT  OF 
MAKER  Of  note  to  his  sureties  who  have  been 
compelled  to  pay  It  arises  at  time  payment  Is 
made,  and  hence  discharge  of  maker  in  in- 
solvency before  such  payment  does  not  dis- 
charge his  liability  to  his  sureties. — Stone  vs. 
Hammell  (Cal.  Sept  2,  1889).  22  Pac.  Rep. 
203.  206. 

6.  Where  surety  on  attachment  bond  given 
to  discharge  attachment  levied  against  prop- 
erty of  maker  of  note  paid  amount  of  Judg- 
ment and  collected  same  from  indorser.  in- 
dorser  Is  not  entitled  to  reimbursement  from 
such  surety,  but  is  limited  to  his  remedy 
against  maker. — ^March  vs.  Barnet  (Cal.  Nov. 
17.  1897).  51  Pao.  Rep.   20,  21. 

6.  Where  in  action  on  note  Judgment  Is 
rendered  against  principal  and  Indorser,  and 
bond  was  given  for  release  of  attachment 
against  property  of  principal  debtor,  sureties 
on  such  bond  on  payment  of  amount  of  Judg- 
ment are  subrogated  to  rights  of  creditor 
against  principal  only,  and  cannot  look  for 
reimbursement  through  Indorser. — March  vs. 
Barnet.  121  Cal.  419,  428,  66  Am.  St.  Rep.  44, 
68  Pac.  Rep.  988. 

7.  HTBCESSSITY  OF  PAYME2NT. — Retmbnme* 
meat  from  principal  to  surety  can  only  be 
claimed  for  what  has  been  expended,  and 
hence  where  sureties  have  not  paid  Judgment 
against  them  on  bond  of  principal,  estate  of 
principal  is  not  liable  to  sureties  for  such 
amount.— In  re  Estate  Hill,  67  CaL  238,  243, 
7   Pac.   Rep.   664. 

8.  Principal  debtor  who  gave  mortgage  to 
secure  his  sureties  cannot  contend  as  against 
one  of  sureties  that  satisfaction  of  mortgage 
was  not  properly  made. — Stone  vs.  Hammell 
(Cal.  Sept  2,  1889),  22  Pac.  Rep.   208.  206. 

As  to  rimht  of  surety  to  mum  principal  before 
actual  payment,  see  note  24  Am.  Dec.  824;  to 
principal,  see  monographic  note  1  Am.  Dec.  47. 

As  to  rimht  of  surety  to  mam  principal  with- 


out notice  of  payment^  see  note  24  Am.   Dec. 
824. 

9.  PART  PAYMBNT  BY  surety  on  appeal 
bond  of  amount  of  Judgment  does  not  operate 
as  assignment  of  whole  Judgment  against  de- 
fendants so  as  to  authorize  surety  to  recover 
whole  amount  of  Judgment — ^McDermott  vs. 
Mitchell,   68   Cal.   616.   618. 

10.  PAYMENT  OF  CONTRIBUTION  BY 
NOTES  OF  COSURBTYy  which  note  was  ac- 
cepted in  payment,  entitles  cosurety  to  reim- 
bursement from  principal  debtor  the  same  as 
if  he  had  paid  cosurety  in  money. — Stone  vs. 
Hammell  (Cal.  Sept  2,  1889).  22  Pac.  Rep.  203, 
206. 

11.  Central  Stone  vs.  Hammell,  83  Cal.  547. 
649.  17  Am.  St  Rep.  272,  23  Pac.  Rep.  703,  8 
L.  R.  A.  425,  holding  principal  only  liable  for 
what  has  actually  been  paid. 

12.  Where  accommodation  indorser  has 
paid  note  by  giving  a  note  of  his  own,  which 
note  was  accepted  as  payment  of  such  accom- 
modation note,  he  is  entitled  to  recover  from 
principal  debtor  amount  of  note  as  money 
paid  for  his  use.— Stanley  vs.  McElrath,  86 
CaL  449.  464.  26  Pac.  Rep.  16.  10  L.  R.  A.  645. 

13.  RBIMBURSBHBNT— Action  for  is  ac- 
tion at  law.  and  cannot  be  maintained  in 
equity. — Myers  vs.  Sierra  Valley  S.  &  A.  Assoc, 
122  Cal.  669,  673.  66  Pac  Rep.  689. 

14.  Surety  on  payment  of  note  Is  entitled 
to  action  against  principal  for  reimbursement 
in  assumpsit — Yule  vs.  Bishop,  188  Cal.  674, 
678.  66  Pao.  Rep.  1094.  following  Chlpman  vs. 
Morrill.  20  CaL  180. 

As  to  rtght  of  surety  to  maintain  assvmpslt 
nsnlnst  principal,  see  monographic  note  38 
Am.  Dec.  44. 

15.  Parties. — Where  all  but  one  of  sureties 
pay  whole  sum  for  which  all  became  liable, 
all  sureties  who  paid  may  Join  in  action 
against  the  one  for  contribution. — Dussol  vs. 
Brugulere,  60   CS.L   466,  469. 

16.  In  action  by  surety  against  maker  of 
note  for  reimbursement  for  money  paid  to 
cosurety  who  has  paid  debt  as  contribution, 
such  cosurety  is  not  necessary  party. — Stone 
vs.  Hammell  (CaL  Sept  2,  1889),  22  Pac  Rep. 
208,   206. 

17.  TIHR. — Liability  of  surety  to  release 
property  from  attachment,  which  property  be- 
longed to  maker  of  note,  fixed  by  Judgment 
In  action  on  note. — ^March  vs.  Barnet  (CaL 
Nov.  17.  1897),  61  Pac.  Rep.  20,  21. 

18.  Where  sureties  on  notes  of  corporation 
were  compelled  to  pay  notes,  obligation  on 
part  of  corporation  to  pay  them  arose  at 
time  payments  were  made  and  not  at  time 
notes  were  given  so  that  statute  of  limita- 
tions against  stockholders  on  their  statutory 
liability  did  not  begin  until  such  payment  by 
sureties. — ^Ryland  vs.  Commercial  St  S.  Bank, 
127   CaL   626,'  627,   59   Pac   Rep.   989. 


§2848.    THE  STTBET7  AOQUIBES  THE  SIGHT  OF  THE  CREDITOR.     A 

surety,  upon  satisfying  the  obligation  of  the  principal,  is  entitled  to  enforce  every 
remedy  which  the  creditor  then  has  against  the  principal  to  the  extent  of  reimburs- 
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ing  what  he  has  expended,  and  also  to  require  all  his  cosureties  to  contribute 
thereto,  without  regard  to  the  order  of  time  in  which  they  became  such. 

History:     Enaeted  March  21,  1872. 

1.  Applied,  cited,  eonatrued,  referred  to,  etc 
2, 3.  Coxi8tnied« 
4,  5.  CoDtribution,  action  for. 

6.  Notice  of  satiafaction  or  demand  for  eon* 
tribution. 
7-9.  Proportiona. 
10.  Stockholders  entitled  to. 

1.  APPLIED,  CITED,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Taylor  va.  Reynolds, 
63  Cal.  686,  689  (construed);  In  re  Estate 
Hill,  67  Cal.  238.  243,  7  Pac.  Rep.  664  (applied); 
Stone  TS.  Hammell  (Cal.  Sept.  2,  1889),  22 
Pac.  Rep.  203,  206  (applied);  March  vs.  Bar- 
net  (Cal.  Nov.  17,  1897),  61  Pac.  Rep.  SO,  21 
(applied);  Myers  vs.  Sierra  Valley  S.  &  A. 
Assoc,  122  Cal.  669,  678,  66  Pac.  Rep.  689  (ap- 
plied); State  L.  &  T.  Co.  vs.  Cochran,  180  Cal. 
246,  264,  62  Pac.  Rep.  466,  600  (applied);  Tule 
vs.  Bishop,  133  Cal.  674,  678,  66  Pac.  Rep.  1094 
(referred  to);  Martin  vs.  De  Ornelas,  189  Cal. 
41,  49,  72  Pac.  Rep.  440  (applied  in  dissenting: 
opinion  by  Shaw,  X);  Kelloggr  vs.  Lopez,  146 
Cal.  497.  499,  78  Pac.  Rep.  1066  (cited);  Crys- 
tal vs.  Hutton,  1  Cal.  App.  Dec.  178  (referred 
to). 

As  to  rishta  of  mrety  who  has  paid  debts 
of  principal,  see  monographic  notes  by  Robert 
Desty,  1  L.  R.  A.  641;  7  L.  R.  A.  84. 

As  to  anbrosatloB  of  surety  of  rights  of 
creditor,  see  note  31  Am.  Dec.  264;  44  Am.  Dec. 
384;  monographic  note  90  Am.  Dee.  416;  also 
brief  in  46  L.  R.  A.  286,  287. 

a.  CONSTRUED  SECTION  IS  BUT  A  RE« 
ENACTMENT  of  well-settled  rules  of  equity 
on  subject  of  subrogration  or  substitution. — 
Martin  vs.  De  Ornelas,  189  Cal.  41,  49,  72  Pac 
Rep.  440   (in  dissentinsT  opinion  by  Shaw,  J.) 

8.  Provision  that  surety  having  satisfied 
oblisratlon  of  principal  la  also  entitled  to 
require  of  his  cosurety  to  contribute,  evidently 
means  that  surety  may  compel  his  cosurety  to 
contribute. — Taylor  va.  Reynolds,  63  Cal.  686, 
689. 

As  to  contribvtloa  between  sureties,  see 
monographic  note  20  Am.  Dec.  659;  27  Am. 
Dec.  612;  62  Am.  Dec.  641;  66  Am.  Dec.  68;  88 
Am.  Dec  390;  10  Am.  St  Rep.  639;  70  Am.  St. 
Rep.  443;  also  monographic  note  by  Robert 
Desty,  9  L.  R.  A.  411;  monogrraphic  note  by  H. 
P.  Farnham,  21  L.  R.  A.  262;  note  32  Am.  Dec. 
96;  also  brief  in  22  L.  R.  A.  444,  448. 


As  to  contrlbatioB  against  an  InaoIvcBt 
surety,  see  monographic  note  46  Am.  Rep.  296. 

As  to  dlachari^e  of  svrety  by  hla  death  froas 
liability  to  ooBtribvte,  aee  monographic  note 
68  Am.  Dec.  764. 

Aa  to  elfeet  of  statvto  of  franda  vpoa  com- 
tracta  between  anretlea  to  flx  their  liabllitlea, 
see  monographic  note  by  F.  BL  Bowlby,  39  I* 
R.  A.  878. 

Aa  to  statute  of  limltatlona  in  action  be- 
tween anretlea,  aee  monographic  note  61  Am. 
Dec  604. 

4.  CONTRIBUTION  —  Action  far  between 
auretles  is  action  cognizable  at  law. — ^Myers 
va.  Sierra  Valley  8.  &  A.  Aasoc,  122  Cal.  669, 
673,  66  Pac  Rep.  689,  citing  Taylor  vs.  Rey- 
nolds, 68  CaL  686. 

6.  In  action  by  one  surety  against  co- 
aurety  for  contribution  other  sureties  which 
are  insolvent  need  not  be  made  parties. — Bur- 
roughs vs.  LK)tt,  19  Cal.  126»  126. 

6.  Notice  of  aatlsfaction  or  demand  for  con- 
tribution not  required  by  note  of  liability  to 
cosurety  by  aurety  who  satisfies  principal 
obligation. — Taylor  va.  Reynolds,  63  Cal.  686, 
689,  citing  Chaffee  va.  Jones,  86  Mass.  (19 
Pick.)  260. 

7.  PROPORTIONS. — Cosnretlea  are  liable  to 
contribute  in  the  proportion  of  the  respective 
amounts  of  penalties  for  which  they  became 
auretles  unless  some  of  sureties  are  insolvent. 
No  surety  is  liable  for  more  than  his  propor- 
tion.— ^Williams  vs.  Riehl,  127  CaL  866,  371,  78 
Am.  St.  Rep.  60,  69  Pac  Rep.  762. 

8.  Where  payee  of  accommodation  note 
which  waa  made  for  accommodation  of  cor- 
poration, of  which  he,  maker,  and  another 
were  atockholders,  paid  such  note,  maker  is 
not  liable  for  payee's  proportion  of  amount  of 
note. — Kellogg  va.  Lopes,  146  CaL  487,  499,  78 
Pac  Rep.  1066. 

91.    Bach  anrety  la  principal  debtor,  aa  to  his 

proportionate  amount  of  the  debt,  aa  between 
the  sureties. — Kellogg  va.  Lopex,  146  Csd,  497, 
499,  78  Pac  Rep.  1066. 

10.  Stockholders  entitled*— The  atockhold- 
ers. Joint  makers  of  note  for  its  accommoda- 
tion, are  entitled  to  contribution  from  each 
other. — Kellogg  va.  LiOpei,  145  Cal.  497,  498,  78 
Pac  Rep.  1056. 


§2849.  SURETY  ENTITLED  TO  BENEFIT  OF  SEOTTBITIES  HELD  BY 
OBEDITOB.  A  surety  is  entitled  to  the  benefit  of  every  security  for  the  per- 
formance of  the  principal  obligation  held  by  the  creditor,  or  by  a  cosurety  at  the 
time  of  entering  into  the  contract  of  suretyship,  or  acquired  by  him  afterwards, 
whether  the  surety  was  aware  of  the  security  or  not. 

Hlatory:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  eta* 

2.  Construed. 

3-5.  Indemnified  surety. 
6,  7.  Payment  of  judgment  by  surety. 
8-12.  Payment  of  note  by  surety. 


13.  Same — ^Action  In  equity  necessary. 

14.  Payment  of  tax. 

15.  Subrogation  in  case  of  minor  creditor. 

1.     APPLIBD,     CITBD,     CONSTRUED,     RB* 
FBRRED  TO,  eto..  in:  San  Gabriel  V.  K  &  W. 
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Go.  TB.  Wltmer  Bros.  Co.,  S6  CaL  628,  641»  29 
Pao.  B«p.  600,  SI  Id.  688,  18  U  R.  A.  465  (r«- 
forred  to  In  dlssentinff  opinion  by  Harrison, 
J.);  Bpplnffer  va  Kendrick,  114  Cal.  620,  625. 
•S6»  46  Paa  Rep.  61S  (applied);  Adams 
▼a.  Wallace,  118  CaL  67,  70,  61  Paa 
Rep.  14  (referred  to);  Williams  ts.  Riehl, 
127  CaL  865,  271,  78  Am.  St  Rep.  60,  68 
Pae.  Rep.  762  (applied);  Yule  vs.  Bishop,  138 
CaL  674,  578,  65  Pac.  Rep.  1094  (referred  to); 
Martin  vs.  De  Ornelas,  139  CaL  41,  49,  72  Pac. 
Rep.  440  (applied  in  dissentinsr  opinion  by 
Shaw,  J.);  Crystal  vs.  Button,  1  CaL  App.  Dec 
173.  174  (construed  In  connection  with  1 1478 
ante). 

A«  to  riffht  of  surety  to  secorlty  In  hands  of 
i<rcdltor,  see  monographic  notes  84  Am.  Dec. 
413;  37  Am.  Dec.  468;  7  Am.  St  Rep.  872;  12 
Am.  St.  Rep.  606;  monographic  notes  by  Rob- 
ert Desty,  6  L.  R.  A.  288;  9  L.  R.  A.  227,  and 
brief  in  1  L.  R.  A.  715. 

As  to  riarht  of  surety  to  eontrol  application 
of  collnteralMy  see  monographic  note  by  Rob- 
ert Desty.  12  L.  R.  A.  131. 

3.  CONSTRUED* — Re-enactment  of  well- 
settled  rules  of  equity  on  subject  of  subroga- 
tion or  substitution. — ^Martin  vs.  De  Ornelas, 
189  CaL  41.  49.  72  Pac.  Rep.  440  (in  dissenting 
opinion  by  Shaw,  J.). 

8.  INDBMNIFIBD  SURBTT.  —  Cosurety  en- 
titled to  have  collaterals  held  by  such  surety 
collected  and  applied  to  satisfaction  of  prin- 
cipal debt  before  he  can  be  called  on  to  con- 
tribute.— Taylor  vs.  Reynolds,  58  Cal.  686,  689. 

4.  Where,  in  order  to  protect  sureties  on 
note,  debtor  had  transferred  to  one  of  them  cer- 
tain land  under  agreement  that  such  surety 
should  start  him  in  certain  business,  and  out 
of  profits  of  such  business  pay  the  origrinal 
note,  but  failed  to  do  so.  and  sureties  were 
compelled  to  pay  the  note,  surety  who  received 
the  property  is  liable  to  his  cosurety  for 
amount  such  cosurety  had  to  pay. — ^Losran  vs. 
Talbot.  69  CaL  652.  664. 

6.  The  fact  that  one  cosurety  who  has  paid 
Judgrment  has  received  property  to  indemnify 
him  therefor  will  not  prevent  his  levylngr  ex- 
ecution on  Judflrment  aerainst  his  cosureties 
for  contribution.  Indemnity  is  for  benefit  of 
one  cosurety  as  much  as  for  other,  and  bur- 
den of  finding  market  for  it  and  applying  its 
value  toward  debt  of  principal  should  be 
borne  by  one  as  well  as  other,  whoever  holds 
indemnity.— Williams  vs.  Riehl.  127  CaL  866, 
371,  78  Am.  St  Rep.  60.  59  Pac.  Rep.  762. 

Aa  to  Indemnity  to  surety*  see  brief  in  28  L. 
R.  A.  400. 

As  to  right  of  sureties  to  Indemnity  taken 
by  cosurety,  see  monographic  notes  16  Am. 
Dec.  626;  27  Am.  Dec.  720;  48  Am.  Dec.  668; 
also  note  71  Am.  St.  Rep.  906. 

e.  PAYMENT  OF  JUDGMENT  BY  ONE 
SURETY  DOES  NOT  AMOUNT  TO  SATISFAC- 
TION of  same  as  against  other  cosureties  or 
prlnclpaL— Williams  vs.  Riehl,  127  CaL  866,  871, 
78  Am.  St  Rep.  60,  69  Pac.  Rep.  762. 


7.  Where  Judgment  has  been  taken  against 
maker  and  indorser  of  note  and  attachment 
levied  on  property  of  maker,  to  secure  which 
defendant  executed  bond  as  surety  and  paid 
amount  of  Judgment  he  is  entitled  on  assign- 
ment of  Judgment  to  enforce  It  against  both 
parties  though  property  of  only  one  was  at- 
tached.— March  vs.  Barnet  (CaL  Nov.  17,  1897), 
61  Pac  Rep.  20,  21. 

As  to  rlgbt  of  surety  to  enforce  Judgment 
whleh  lie  lias  paid,  see  monographio  note  by 
J.  O.  Oreen,  16  L.  R.  A.  116. 

&  PAYMENT  OF  NOTE  BY  SURETY  extin- 
guishes note. — Neylan  vs.  Oreen,  82  Cal.  128,  23 
Pao.  Rep.  42;  James  va  Yaeger,  86  Cal.  184,  186, 
24  Pac.  Rep.  1006;  Crystal  vs.  Button,  1  CaL 
App.  Dec  178,  174. 

9.  His  assisrnment  of  it  to  subsequent  in- 
dorser will  not  revive  It — James  vs.  Taeger. 
86  CaL  184,  186.  24  Pac.  Rep.  1006. 

10.  The  remedy  of  surety  in  such  case  is 
upon  implied  obligation  of  principal  debtor  to 
reimburse  surety,  and  not  on  note. — Crystal  vs. 
Hutton,  1  CaL  App.  Dec  178,  174. 

11.  Accommodation  indorser  or  surety  on 
note  of  corporation  paying  such  note,  not  en- 
titled to  assignment  or  subrogation  of  note, 
but  it  is  extinguished. — ^Yule  vs.  Bishop.  183 
CaL  574,  678,  66  Pac.  Rep.  1094;  following, 
Chlpman  vs.  Morrill,  20  CaL  180,  and  distin- 
guishing Redington  vs.  Corn  well,  90  Cal.  49. 
27  Pac.  Rep.  40  (which  held  that  stockholders 
on  payment  of  debt  of  corporation  could  be 
subrogated  to  rights  of  original  creditor  and 
enforce  the  stockholders'  liability  on  original 
note;  such  stockholder  not  being  surety). 

12.  Surety  on  note  on  payment  of  note 
becomes  equitable  assignee  and  entitled  to  en- 
force its  payment  according  to  Its  tenor  and 
effect  as  holder  thereof  as  well  as  to  foreclose 
mortgage  which  was  collateral  security. — 
Waldrip  va  Black,  74  CaL  409,  412,  16  Pac.  Rep. 
226. 

18.  Action  In  equity  not  necessary  to  invest 
sureties  with  note  or  to  entitle  them  to  be  sub- 
rogated to  rights  of  holder  of  note. — ^Myers  va 
Sierra  Valley  S.  ft  A.  Assoc,  122  CaL  669,  678, 
56  Pac  Rep.  689. 

14.  PAYMENT  OF  TAX  assessed  against  the 
mortgage  by  owner  of  property  put  him  in 
relation  to  such  payment  as  surety  for  mort- 
gager or  his  assignee,  and  as  such  was  entitled 
to  have  mortgage  debt  applied  to  payment  of 
taxes  or  be  discharged  therefrom,  but  payment 
of  mortgage  debt  was  voluntary  surrender  of 
security  and  release  of  any  liability  on  part  of 
mortgagee  to  repay.  (Harrison.  J.,  dla  op.). — 
San  Gabriel  V.  L.  &  W.  Co.  vs.  Wltmer  Bros. 
Co.,  96  CaL  626,  641,  29  Pac.  Rep.  500.  81  Id.  688. 
18  L.  R.  A.  466. 

15.  Subrogation   In    ease    of   minor   creditor 

is  same  as  If  creditor  were  adult  capable  of 
contracting. — Martin  vs.  De  Ornelas.  139  Cal. 
41,  49.  72  Pac.  Rep.  440  (in  dissenting  opinion 
by  Shaw.  J.). 


§2860.    THE  PBOPEBTT  OF  PBINOIPAL  TO  BE  TAKEN  FIBST.     When- 
ever property  of  a  surety  is  hypothecated  with  property  of  the  principal,  the  surety 
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is  entitled  to  have  the  property  of  the  principal  first  applied  to  the  discharge  of  the 

obligation.  History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc* 
2,  3.  Failure  to  apply  principal's  property, 

1.  APPLICD,  CITED,  CONSTRUKD,  RB- 
FERRBD  TO,  etc.,  in:  Adams  vs.  Wallace,  119 
Cal.  67,  70,  61  Pac.  Rep.  14  (referred  to);  Com- 
mercial Bank  vs.  Kershner,  120  Cal.  495,  601, 
62  Pac.  Rep.  848  (applied). 

A«  to  rislit  of  surety  to  set-olf  in  favor  of 
principal,  see  monographic  note  47  Am.  St. 
Rep.  692;  also  monogrraphio  note  by  H.  P. 
Farnham,  17  L.  R.  A.  460. 

As  to  right  of  surety  to  set  op  connter- 
dalm  existing  in  favor  of  his  principal  ngalnst 
plaintiff,  see  Code  Civ.  Proc.  8  438. 

2.  FAILURES  TO  APPLY  PRINCIPAL'S 
PROPERTY  WHERE,  after  execution  of  note, 
principal  debtor  placed  property  in  hands  of 
third  person  to  be  sold,  and  proceeds  applied 
toward  payment  of  note,  but  sale  was  post- 


poned with  consent  of  defendant  who 
Joint  maker  and  also  of  payee,  and  payee  did 
not  aerree  to  accept  property  as  payment  of 
note,  defendant  is  liable  thoufirh  property  had 
not  yet  been  sold  when  suit  was  instituted. — 
Pimental  vs.  Marques,  109  Cal.  406.  409,  42  Paa 
Rep.  169. 

3.  That  mortffa^e  was  sriven  by  one  owner 
of  property  to  secure  extension  of  time  on  debt 
on  which  attachment  had  been  issued  ag-ainat 
debtor's  share  of  such  property  does  not  re- 
quire creditor  to  exhaust  his  remedy  under 
attachment  in  order  to  protect  rlgrhts  of  mort- 
sagrer  who  was  surety  for  debt,  as  she  would 
have  been  fully  protected  by  sale  of  interest 
of  debtor  in  such  property,  and  hence  security 
was  exonerated  by  fact  that  creditor  enforces 
attachment  proceedings. — Commercial  Bank  vs. 
Kershner,  120  Cal.  469,  601,  62  Pac.  Rep.  848. 


ARTICLE   IV. 

RIOHTS  OF  CREDITORS. 
§  2854.    Creditor  entitled  to  benefit  of  Becurities  held  by  snrety* 


§2854.  OBEDITOB  ENTITLED  TO  BENEFIT  OF  SEOITKITIES  HELD  BY 
SUBETY.  A  creditor  is  entitled  to  the  benefit  of  everything  which  a  surety  has 
received  from  the  debtor  by  way  of  security  for  the  performance  of  the  obligation, 
and  may,  upon  the  maturity  of  the  obligation,  compel  the  application  of  such  se- 
curity to  its  satisfaction. 

History r    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Creditor  not  required  to  compel  appHcation 

of  security. 
3, 4.  Liability  of  grantee  of  mortgaged  premises. 
5.  liability  of  indemnified  surety. 

1.  Applied,    cited,     construed,    referred     to, 

etc.,  in:  Hopkins  vs.  Warner,  109  Cal.  183,  136, 
41  Pac.  Rep.  868   (applied). 

Am  to  rlffht  of  creditor  to  securities  In  hands 
of  surety,  see  monographic  note  27  Am.  Dec. 
720. 

2.  Creditor  not  required  to  compel  the  ap- 
plication to  payment  of  debt  security  in  the 
hands  of  sureties  for  payment  of  note,  but  may 
proceed  directly  asrainst  the  sureties. — Stone 
vs.  Hammell  (Cal.  Sept  2,  1889),  22  Pac.  Rep. 
203,  206. 

8.  lilablllty  of  grantee  of  mortsaBred  prem- 
lace. — One  assuming  payment  of  mortgrage  debt 
becomes  as  between  himself  and  mortgraerer 
principal  debtor,  and  mort^aflrer  surety,  and 
hence  Is  liable  to  mortgagee  under  rule  that 


creditor  is  entitled  to  securities  of  surety. — 
Hopkins  vs.  Warner,  109  Cal.  133,  186,  41  Paa 
Rep.  869. 

4.  To  the  same  effect,  see  Tulare  Co.  Bank 
vs.  Madden,  109  Cal.  312,  814,  41  Pac.  Rep.  1092; 
Ward  vs.  De  Oca,  120  Cal.  102,  106,  62  Pac.  Rep. 
130;  Williams  vs.  Naftzgrer,  108  Cal.  438,  440, 
37  Pac.  Rep.  411. 

&  lilablllty  of  Indemnllled  mwrety* — ^Where, 
In  order  to  Indemnify  surety  who  had  given 
mortgagee  to  secure  debt  debtor  assigned  per- 
sonal property,  which  surety  afterwards  sold, 
creditor  is  not  entitled  to  Judgrment  on  mort- 
sragre  and  to  recover  against  mortgager  any 
deficiency  on  account  of  such  Indemnity,  though 
If  surety  had  counter-bond  or  security  from 
principal  creditor  would  be  entitled  to  bene- 
fit of  it,  and  may  in  equity  subject  such  secur- 
ity to  satisfaction  of  debt  so  far  as  it  can  be 
done  without  intrenching  upon  rights  of  sure- 
ty himself. — ^Van  Orden  va  Durham,  86  Cal. 
186,  14S. 
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ARTICiLB  V. 

LBTTBR  OF  CREDIT. 


1 2858.    Letter  of  credit,  what. 

§  2859.    HoTv  addressed. 

§  2860.    Liability  of  the  writer. 

§2861.    Letters    of    credit    either    general    or 

special. 
§  2862.    Nature  of  general  letter  of  credit. 


(2863.    Extent  of  general  letter  of  credit 
1 2864.    A  letter  of  credit  maj  be  a  continuing 

guaranty. 
§  2865.    When  notice  to  the  writer  necessary. 
§  2866.     The  credit  given  must  agree  with  the 

terms  of  the  letter. 


§  2858.  LETTER  OF  CREDIT,  WHAT.  A  letter  of  credit  is  a  written  instru- 
ment, addressed  by  one  person  to  another,  requesting  the  latter  to  give  credit  to 
the  person  in  whose  favor  it  is  drawn. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Letter  of  credit — Defined. 
3, 4.  Same — What  is. 

1.  APPL.IBD  CITBD,  OONSTHUlfiD,  RB- 
FEARED  TOy  etc.,  in:  London  &  8.  F.  Bank  vs. 
Parrott.  126  Cal.  472,  481.  78  Am.  St.  Rep.  64,  68 
Pac  Rep.  164  (applied). 

2.  LETTER  OF  CREDIT  DEFINED  aS  writ- 
ing whereby  one  person  requests  some  other 
person  to  advance  money  or  STlve  credit  to 
third  person  and  promises  that  he  will  repay 
or  gruaranty  same  to  person  makiner  advance- 
ment.— Daniel  on  Negotiable  Instruments,  vol. 
2,  666,  quoted  in  Lafargrue  vs.  Harrison  (Cal. 
Dec.  80,  1886),  9  Pac.  Rep.  269,  261. 

S.    What  !■« — Instrument  recltiner:  '^ou  will 


please  erlve  credit  for  same,  not  exceeding  cer- 
tain amount,  and  as  future  course  of  dealing: 
with  you  is  contemplated,  you  will  please  con- 
tinue such  credit,  or,  if  it  shall  be  reduced  or 
satisfied  by  payment,  renew  same  from  time 
to  time  for  said  amount  or  any  less  sum,"  is 
letter  of  credit. — London  &  S.  F.  Bank  vs.  Par- 
rott, 126  Cal.  472,  481,  78  Am.  St.  Rep.  64,  68 
Pac.  Rep.  164. 

4.  Writing  that  "At  request  of  M.  we 
hereby  authorize  L.  to  draw  on  you  at  sixty 
days'  sight  for  our  account  to  amount  of  £3,000. 
this  credit  to  be  given  for  twelve  months," 
constitutes  letter  of  credit. — ^Lafargue  vs.  Har- 
rison. 70  Cal.  880,  886,  69  Am.  St  Rep.  416,  11 
Pac.  Rep.  686. 


§  2859.  HOW  ADDRESSED.  A  letter  of  credit  may  be  addressed  to  several 
persons  in  succession.  History:  Enacted  March  21, 1872. 

§  2860.  LIABILITY  OF  THE  WBITEB.  The  writer  of  a  letter  of  credit  is,  upon 
the  default  of  the  debtor,  liable  to  those  who  gave  credit  in  compliance  with  its 
terms.  History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  oonstmed,  referred  to,  etc 

2.  Liability. 

t»     Applied^    citedy    eoavtmedy    referred    tOy 

etc..  In::  Lafargrue  vs.  Harrison,  70  Cal.  380,  884, 
C9  Am.  Rep.  416,  11  Pac.  636  (applied). 

a.    lilabllltT* — ^WrltlnsT    that    "^t   request    of 


M.  we  hereby  authorize  Ii.  to  draw  on  you  at 
sixty  days'  slgrht  for  our  account  to  the  amount 
of  £3,000,  this  credit  to  be  grlven  for  twelve 
months,"  renders  slgmers  of  it  liable  for  draft 
drawn  by  L.  on  the  addressee  of  letter. — La- 
fargrue  vs.  Harrison,  70  Cal.  880,  385,  59  Am. 
Rep.  416,  11  Pac  Rep.  686. 


§  2861.  LETTERS  OF  OBEDIT  EITHER  GENERAL  OR  SPECIAL.  A  letter 
of  credit  is  either  general  or  special.  When  the  request  for  credit  in  a  letter  is 
addressed  to  specified  persons  by  name  or  description,  the  letter  is  special.  All 
other  letters  of  credit  are  general. 

History:     Enacted  March  21,  1872. 

Oeaeml  letter  of  credit  Is  when  It  is  ad-  credit  is  when  addressed  to  particular  person 
dressed  to  all  persons  in  greneral  requesting  by  name. — ^Lafargrue  vs.  Harrison  (Cal.  Dec. 
such  advance   to   third,   and   special    letter   of      80,  1886),  9  Pac.  Rep.  269,  261. 

§  2862.    NATURE  OF  GENERAL  LETTER  OF  CREDIT.    A  general  letter  of 
credit  gives  any  person  to  whom  it  may  be  shown  authority  to  comply  with  its  re- 
quest, and  by  his  so  doing  it  becomes,  as  to  him,  of  the  same  effect  as  if  addressed 
to  him  by  name.  History:  Enacted  March  21, 1872. 

C.  C— 125. 
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As  to  liability  of  scaeral  letter  of  eredlt,  8«e 

monographic  note   28  Am.  Rep.   347. 

Nature. — When  letter  of  credit  is  addressed 
to  all  persons  it  Is  in  effect  request  made  to 
any  person  to  whom  It  may  be  presented,  and 


diately  springrs  up  between  person  maklngr 
advancement  and  writer  of  letter,  and  it  is 
then  as  thouerh  name  of  former  had  been 
inserted  in  letter  in  beslnningr.  and  sam^ 
legal  effect  follows  action  by  person  to  whom 


any  one  may  accept  and  act  upon  the  proposl-.  -^special  letter  of  credit  is  addressed. — ^Daniel 
tion  contained  in  it,  and  when  he  does  so  '.^on  Negotiable  InstrumentSp  vol  2,  666,  quoted 
that  which  before  was  indefinite  and  at  largo  .'''in  Lafargue  vs.  Harrison  (CaL  Dee.  80,  1886). 
becomes   definite   and   fixed.     Contract   imme-      8  Pac.  Rep.  869,  261. 

§  2863.    EXTENT  OF  GENERAL  LETTER  OT  CREDIT.  Several  persons  may 
siiccessiyely  give  credit  upon  a  general  letter. 

History:     Enacted  Mareb  21, 1872. 

§2864.    A  LETTER  OJ  CREDIT  HAY  BE  A  CONTINUINO  OUARANTY.  If 

the  parties  to  a  letter  of  credit  appear,  by  its  terms,  to  contemplate  a  course  of 
future  dealing  between  the  parties,  it  is  not  exhausted  by  giving  a  credit,  even  to 
the  amount  limited  by  the  letter,  which  is  subsequently  reduced  or  satisfied  by  pay- 
ments made  by  the  debtor,  but  is  to  be  deemed  a  continuing  guaranty. 

History:     Enacted  March  21, 1872. 


CONTIlfUnfG  GUARAlfTT.— Letter  of  credit 

directing  plaintiff  to  erive  credit  to  corpora- 
tion not  to  exceed  certain  amount  and  to 
continue  said  credit*  or  if  it  should  be  reduced 
or  satisfied  by  payment,  to  renew  same,  or 
otherwise  keep  said  credit  permanently  up  to 
limit,  and  that  sierners  agreed  that  instru- 
ments should  be  continuing  iruaranty  In  ref- 


erence to  original  credit  and  all  future  lia- 
bilities under  said  orlerinal  credit  and  under 
such  successive  transactions  as  shall  either 
continue  its  liability,  or,  from  time  to  time, 
renew  it  until  all  present  or  future  credit 
shall  be  fully  paM,  is  continuing  firuaranty. — 
London  &  a  F.  mnlL  vs.  Parrott,  126  Cal.  472, 
482,  78  Am.  St.  Rep.  64,  68  Pac  Rep.  164. 


§  2865.  WHEN  NOTICE  TO  THE  WRITER  NECESSARY.  The  writer  of  a 
letter  of  credit  is  liable  for  credit  given  upon  it  without  notice  to  him,  unless  its 
terms  express  or  imply  the  necessity  of  giving  notice. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Notice — Necessity. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  London  &  S.  F.  Bank 
V8.  Parrott,  125  Cal.  472,  481.  73  Am.  St  Rep. 
64,   68  Pac.   Rep.   164   (applied). 

a.     NOTICE—NecesMltT*— Wher«      letter      of 


credit  does  not  require  any  notice  of  credit 
thereafter  siven,  nor  can  necessity  of  sriviner 
such  credit  be  implied  from  its  terms,  makers 
of  letter  are  liable  for  such  credit  without 
notice  to  them. — ^London  &  S.  F.  Bank  vs. 
Parrott,  126  Cal.  472,  481,  78  Am.  St  Rep.  64, 
58  Pac.  Rep.  164. 


§  2866.  THE  CREDIT  GIVEN  MUST  AGREE  WITH  THE  TERMS  OF  THE 
LETTER.  If  a  letter  of  credit  prescribes  the  persons  by  whom,  or  the  mode  in 
which,  the  credit  is  to  be  given,  or  the  term  of  credit,  or  limits  the  amount  thereof, 
the  writer  is  not  bound  except  for  transactions  which,  in  these  respects,  conform 
strictly  to  the  terms  of  the  letter. 

History:    Enacted  March  21,  1872. 


1-.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Change  in  form  of  credit. 

3.  Compliance  with  letter. 

1.  APPLIED,  CITED,  CONSTRUBD,  RE!- 
FERRED  TO,  etc.,  in:  Dodge  vs.  Meyer,  61 
Cal.  405.  430  (applied  In  dissenting  opinion 
of  McKee,  J.). 

A  a  to  limitation  of  letter  of  credit  to  per* 
■on  addreaaed,  see  monographic  note  63  Am. 
Dec.   289. 

3.  CHANGE   IN   FORM   OF   CREDIT. — 

That     creditors     who     had     given     credit     on 
strength  of  letter  of  credit  addressed  to  them 


took  promissory  note  from  debtor  as  evidence 
of  amount  of  such  IndebtednesSp  to  comply 
with  rules  of  clearing-house  and  not  as  pay 
ment  of  Indebtedness,  will  not  release  makers 
of  letter  of  credit  from  their  liability  there- 
on, such  note  being  payable  Immediately 
after  execution,  and  letter  of  credit  not 
restricting  form  In  which  credit  is  to  be  given. 
— ^London  &  S.  F.  Bank  vs.  Parrott.  126  CaL 
472,  481,  73  Am.  St.  Rep.  64,  68  Pac  Rep. 
164. 

3.  COMPLIANCE  "WVm  LBTTBR.— Where 
letter  of  credit  described  mode  in  which 
credit  was  to  be  given,  terms  on  which  It  was 
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to  bo  gtYen,  and  limits  of  credit,  mode  was  acceptances  except  by  strict  compliance  with 
measure  of  credit,  and  drawees  of  bills  of  the  terms  of  the  letter. — Dodgre  vs.  Meyer,  61 
•zchani^e  would  not  have  boon  bound  for  their      Cal.  405.  430  (McKee,  J.,  dis.  op.). 

TITLE  XIV. 

LIEN. 

[Commlssloaers*  mote.  "Althouerh  the  arrangement  of  this  subject  Is  novel,  Its  propriety  and 
advantages  will  be  perceived  at  a  fflance.  Mortgraeres  are  liens,  and,  under  the  provisions  of 
this  code,  nothiniT  more.     They  are  subject,  therefore,  to  all  the  general  rules  of  liens."] 

Chapter  L    Liens    in    General,    §§2872-2918. 
n.    Mortgage,  §§  2920-2973. 
in.    Pledge,  §§2986-3011. 

IV.  Bottomry,  §§3017-3029. 

y.    Besponpentia,  §§3036-3040. 
VI.    Other  Liens,  §§  3046-3065. 
VII.    Stoppage  in  Transit,  §§  3076-808Q. 

CHAPTER  I. 

LIENS  IN  6ENERAU 

Article  L  Definition  of  liens,   §§  2872-2877. 

II.  Creation  of  liens,  §§  2881-2884. 

HI.  Effect  of  Liens,  §§  2888-2892. 

IV.  Priority  of  liens,  §§  2897-2899. 

V.  Bedemption  from  Liens,  §§  2903-2908, 
VL  Extinction  of  Liens^  §§  2909-2913. 


ARTICLE  L 

DEFINITION  OP  LIEN. 


§2872.  Lien,  what. 

§2873.  Liens,  general  or  special. 

§  2874.  General  lien,  what. 

§  2875.  Special  lien,  what. 


§  2876.    Prior  Uens. 

§2877.    Contracts  sabjeet  to  proviaiona  of  this 

chapter. 


§  2872.  UEN,  WHAT.  A  lien  is  a  charge  imposed  in  some  mode  other  than  by 
a  transfer  in  trust  upon  specific  property  by  which  it  is  made  security  for  the  per* 
formance  of  an  act. 

Hiatory:  Enacted  March  21,  1872;  amended  Febmary  15,  1878,  Code  Amdts. 
1877-8,  p.  88. 

I.    In  General. 

1.  Applied,  cited    eonstmed,  referred  to,  etc 
£,  3.  Gonstmction — -Definition. 

n.    liens — Creation  of — ^Eqnitable  liena. 

4.  Agreement   in   writing   to    give   mortgage, 

eflFect  of. 

5.  Agreement  charging  lands  with  payment  of 

annuity. 

6.  Creation  of  lien  by  compromise  agreement. 

7.  Deeds  and  mortgages — Intent  to  pass  title 

or  impose  lien  thereby. 

8.  Deposit   of   title   deed   as   security — When 

land  described  is  affected.  • 

9.  Same — Form  of  writing,  when  unimportant. 

10.  Same — Intention  as  affecting. 

11.  Equitable  lien — Intention  as  principal  ele- 

ment. 

12.  Lien  upon  product  of  farm — When  not  cre- 

ated. 


13.  Mere  relation  of  creditor  does  not  create 

lien. 

14.  lien  created  by  mortgage — To  what  prop- 

erty limited. 

L     IN  OENBRALw 

1.  APPLIBD,  CITBD,  CONSTRI7BD,  WLK^ 
FBRRESD  TO,  etc.,  in:  Kreling  vs.  Krellng, 
118  Cal.  413,  419,  60  Pac.  Rep.  646  (construed 
and  applied);  Sacramento  Bank  vs.  Alcorn,  121 
Cal.  879,  384,  68  Pac.  Rep.  813  (construed  and 
applied);  Hlgerins  vs.  Manson,  126  Cal.  467, 
469,  77  Am.  St  Rep.  192,  68  Pac.  Rep.  907 
(construed  and  applied) ;  Pauly  vs.  State  L.  & 
T.  Co.,  68  Fed.  Rep.  666,  668,  7  C.  C.  A.  422 
(construed  and  applied  with  other  sections). 

Aa  to  actlona  In  general  to  enforce  liens, 
see  note  11  L  R.  A.  740. 

Aa  to  attachment  llena,  see  Code  Civ.  Proa 
1 637  and  note. 
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As  to  attorneys*  lienm  for  eompensatloiiy  etei* 

•ee  post  §  2872  and  note;  and  Code  Civ.  Proc. 
S300  and  note;  and  see  monogrraphic  notes 
81   Am.  Dec.   766-760;  61  Am.  St  Rep.   261-281. 

Aa  to  bottomry  Uea%  see  post  18017  and 
note. 

As  to  carrier's  Ilea  tor  tr^ightmg^f  see  ant« 
i  2144  and   note. 

As  to  carrier's  Ilea  vpoa  bawaire  tor  pay* 
meat  of  tare,  etc.,  see  ante  8  2191  and  note. 

As  to  corporation  liens  vpoa  stoclL,  see  note 

67  Am.   St.   Rep.  893,   894. 

As  to  conveyaace  la  fraud  of  Uea-holders^ 
see   note    61   Am.   Dea    699. 

As  to  coteaaat's  Ilea  on  share  of  aaother, 
see  monographic  note  86  Am.  St.  Rep.  416-422. 

As  to  commoa-la^iv  or  statutory  lleas,  ^ivliem 
eaforceabie,  la  eavlty,  see  note  74  Am.  St. 
Rep.    383.    389. 

As  to  crops  raised  by  teaaat,  rlffbt  of  laad- 
lord  to  reserve  lien  thereon,  ete.,  see  note  14 
Am.   St.   Rep.   166-168. 

As  to  deposits  la  bank,  Ueas  of  baakers 
thereoa,  see  note  4  Am.  St.  Rep.  202*  204. 

As  to  eqaltable  estate,  ^irhea  coTcred  by 
ilea,  see   note   46    Am.  Dec   678. 

As  to  eqnltablo  Ueas  of  partners,  see  mono* 
graphic  note  by  Ernest  Watts,  28  I*  R.  A. 
102,  103. 

As  to  eqaltable  Ueas  In  ireneral,  see  note  4 
Am.    St.    Rep.    700,    701. 

As  to  equitable  Ueas,  ^irhea  arise,  see  not« 
74   Am.   St.   Rep.   387. 

As  to  seaeral  Ueas,  see  post  I  2874  and  note. 

As  to  IntproTenteats  by  lessee,  Ueas  there- 
for, etc,  see  note  61  Am.  Dec.  697. 

As  to  laterests  affected  by  Ueas  la  yeaeral, 
see  note  46  Am.  Dec.  678-680. 

As  to  lankeepem'  aad  boardlas-housa 
keepers'  Ueas,  see  ante  99  1861-1868  and  notes. 

As  to  Jndsiaeat  Uensy  see  Code  Civ.  Proc. 
i  671  et  seq.   and  notes. 

As  to  laborers'  Ueas,  Ueas  for  salary,  ete*, 
see   Code   Civ.   Proc.   991204-1208. 

Aa   to   laborers'  Ilea,   see   monogrraphlc   note 

68  Am.   St.  Rep.   803-809. 

As  to  life  estate,  when  eovered  by  Uen,  see 
note  46  Am.  Dec.  679. 

As  to  Ueas  la  seaeral,  see  note  88  Am.  Deo. 
69. 

As  to  Ueas  for  taxes,  see  PoL  Code  99  8716- 
8718  and  notes. 

As  to  Ueas  oa  steaaters,  vessels,  boats,  ete., 
see  Code  Civ.  Proc.  9  818  and  note;  and  see 
note   18  Am.  Rep.   278-276. 

As  to  mechaalcs'  Ueas  upon  real  property 
aad  nteaas  of  enforcenteat  thereof  see  Code 
Civ.  Proc.  991183-1208  and  notes. 

As  to  mlalas  partaer's  Uea,  see  ante  9  2614 
and  note. 

As  to  mortffaffe  Ueas  In  seneral,  see  post 
i  2920  et  seq.  and  notes. 

As  to  ntortflraipe  Uens  on  real  property,  see 
post  9  2947   et  seq.   and  notes. 

As  to  mortsnse  Ueas  upon  real  property, 
procedure  for  eaforcemeat  thereof,  mte^  se« 
Code  Civ.  Proc.  9  726  and  note. 

As  to  ntortsaso  of  persoaal  property,  see 
post  9  2966  et  seq.  and  notes. 

As  to.  mortflrase  as  Ilea  upon  averythluir 
that  passes  hy  vrant  of  property^  see  post 
9  2926  and  note. 


As  to  partaer's  Uea  upon  partnership  prop- 
erty  for   paymeat   of   partaershlp    debts^  etoiy 

see  ante  9  2406  and  note. 

As  to  persoas  eatltled  to  Ueas  la  freaeral* 
see  note  82  Am.  Rep.  266,  267. 

As  to  pledcre,  see  post  9  2986  et  seq.  and  notes. 

As  to  powers  of  receivers  to  create  Ueasi 
see  note  83  Am.  St.  Rep.  72-80. 

As  to  preferred  stockholders  aot  eatltled  to 
Ueas  oa  corporate  property,  see  note  78  Am. 
St.   Rep.    229,    230. 

As  to  purchase  price,  Uen  oa  homestead 
therefor,  etc,  see  note  86  Am.  St.  Rep.  174-182. 

As  to  receivers,  Uens  avalast  property  In 
haads  of,  ete^  see  monographic  note  71  Am. 
St  Rep.  369,  869. 

As  to  redemptloa  from  tax  Ueas,  see  PoL 
Code  99  3781-3785  and  notes. 

As  to  respoadeatia,  see  post  9  8096  and  note. 

As  to  special  Uens,  see  post  9  2876  and  note. 

As  to  stoppage  In  traasltu,  see  post  9  3076 
and  note. 

As  to  waiver  of  Ueas,  see  monosrraphlc  note 
41  Am.  Dec.   221-224. 

a.  CONSTRUCTION.— This  section  and  9  2924 
of  Civil  Code  imply  present  existence  of 
property  within  meaninfr  of  taxation  laws 
described  in  deeds  of  trust  griven  as  security 
for  loans. — Sacramento  Bank  vs.  Alcorn,  121 
CaL  379.  384.  63  Pao.  Rep.  818. 

S.  DEFINITION. — Uen  Is  eharse  Intpoaed 
upon  speclde  property,  created  by  contract  of 
parties  or  by  operation  of  law. — Kreling  vs. 
Krelins.  118  Cal.  418.  419,  60  Pac  Rep.  646. 

XL     LIENS,      CREATION     OP— EQUITABLE 

LIENa 

4.  AGREEMENT  IN  WRITING  TO  GIVE 
MORTGAGE,  will  create  morteragre  in  equity, 
or  specific  (equitable)  lien  on  property  In- 
tended to  be  mortgraged. — Dassett  vs.  Rankin, 
81  Cal.  321,  827;  HisSTins  vs.  Manson,  126  Cal. 
467,  470,  77  Am.  St  Rep.  192,  68  Pac.  Rep. 
907.  See  Racouillat  vs.  Sansevain.  82  Cal.  376, 
389;  Remington  vs.  HierSTins,  64  Cal.  620,  624; 
Peers  vs.  McLaugrhlin,  88  Cal.  294,  297,  22 
Am.  St  Rep.  306,  26  Pac.  Rep.  119;  Hall  vs. 
Cayot,  141  Cal.  12,  18.  19,  74  Pao.  Rep.  299. 
Ark.  Bell  vs.  Pelt,  61  Ark.  433,  438,  14  Am. 
St  Rep.  67,  69,  11  S.  W.  Rep.  684.  lad.  Mon- 
ticello  H.  Co.  vs.  Loughry,  72  Ind.  662,  666. 
8.  D.  Wood  M.  &  M.  R.  Co.  vs.  Lee,  4  S.  D. 
496,  602,  67  N.  W.  Rep.  238.  Tex.  Texas  W. 
R.  Co.  vs.  Gentry,  69  Tex.  626,  633,  8  S.  W. 
Rep.  98.  Fed.  Allis  vs.  Jones,  46  Fed.  Rep. 
160;  Nevada  N.  Syn.  vs.  National  N.  Co.,  96 
Fed    Rep.   183,   160. 

5.  AGREEMENT  ENTERED  INTO  BE- 
TWEEN HUSBAND  AND  "V^IFB  for  payment 
by  husband  of  annuity  to  wife  and  making 
saiu  payment  lien  upon  his  estate  during  his 
lifetime,  and  after  death,  during  lifetime  of 
wife,  is  effectual  to  charge  lands  belonging 
to  husband  with  lien,  but  is  not  sufficient  to 
create  lien  upon  personalty. — Higgins  vs. 
Higgins,  121  Cal.  487,  488,  66  Am.  St  Rep.  67, 
68  Pac.  Rep.  1081. 

6.  CREATION  OF  LIEN  BT  COHPROMISB 
AGREEMENT. — Lien  is  created  under  com- 
promise agreement  made  pending  action  to 
dtttMmlne    right    of   possession    of   properties 
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standlnar  In  name  of  deceased  person,  and 
claimed  as  part  of  his  estate,  by  terms  of 
which  one  party  agrroed  to  oonvey  to  remaln- 
Sner  party,  by  deed,  certain  real  property,  and 
providinfiT  that  said  property  so  to  be  conveyed 
should  be  chargeable  with  debts  of  firm  com- 
posed of  deceased  and  his  son  one  of  parties 
to  agreement,  excepting:  indebtedness  due  to 
bank  secured  by  mortgrages  upon  certain 
pi  jperty.— Kreling  vs.  Kreling,  118  Cal.  418, 
419.   50  Pac.  Rep.   646. 

7.  DKBDS  AND  HORTGAGB8  describingr 
property  to  be  conveyed  or  encumbered  in 
teims  essentially  similar  to  those  employed 
in  contract  between  parties,  suffice  to  pass 
title  or  imjioso  charge  according  to  apparent 
intent.— HIgglns  vs.  Higgins,  121  Cal.  487, 
488,  66  Am.  St.  Rep.  57,  58  Pac  Rep.  1081. 

8.  DEPOSIT  OF  TITLES  DEED  AS  SECURITY, 
unaccompanied  by  clear  intention  to  place  lien 
upon  land  described  therein,  merely  fixes  lien 
upon  deed  itself,  and  not  upon  land. — Gardner 
vs.  McClure,   6   Minn.    260. 

0.  Form  of  writing,  when  imlmportant. — 
Where  intention  to  create  security  sufficiently 
appears  from  instrument,  form  of  writing  Is 
not  important — ^Higgins  vs.  Manson,  126  Cal. 
46V,  469.  77  Am.  St.  Rep.  192.  68  Pac.  Rep.  907. 

10.  "Wbere  iatentloa  Is  manifest,  land  de- 
scribed in  title  deed  deposited,  as  security  is. 


in  addition  to  deed  Itself,  charged  with  lien.— 
Higgins  vs.  Manson,  126  Cal.  467,  470,  77  Am. 
St.  Rep.  192,  68  Paa  Rep.  907.  See  Hall  vik 
Cayot,  141  Cal.  18.  19,  74  Paa  Rep.  299. 

11*  E41I7ITABLB  fjOBlT.  —  Every  express 
agreement  in  writing  whereby  party  clearly 
Indicates  intention  to  make  some  particular 
property  therein  described  security  for  debt 
creates  equitable  lien  upon  property  which 
is  enforceable. — ^Higgins  vs.  Manson,  126  CaL 
467,  469,  77  Am.  St.  Rep.  192.  68  Pac.  Rep.  907; 
Daggett  vs.  Rankin,  81  Cal.  821,  327;  Hall  vs. 
Cayot,  141  Cal.  12,  18,  18,  19,  74  Pac.  Rep. 
299. 

12.  lilEN  NOT  IMPOSED  UPON  PRODUCT 
OF  FARM  whereby  prior  Interest  in  such 
product  is  acquired  against  creditors  of  owner 
of  product,  by  mere  act  of  marking  sacks  in 
which  product  is  placed  and  moving  them  to 
different  place  in  barn. — ^Lemon  vs.  Wolff,  121 
Cal.   272,    276,   68   Pac.   Rep.   801. 

13.  Mere  relation  of  creditor  does  not  im- 
pose lien  upon  specific  property. — Liemon  vs. 
Wolff,  121  Cal.  272.  276,  68  Pac.  Rep.  801. 

14.  Lien  created  by  mortgage  Is  limited  to 

property  which  is  described  in  mortgage,  and 
does  not  include  other  property  of  same  char- 
acter which  mortgager  may  have  afterward 
acquired. — Shoobert  vs.  De  Motta,  112  Cal.  216, 
219,  63  Am.  St  Rep.  207,  44  Pac.  Rep.   487. 


§  2873.    LIENSy  GENERAL  OE  SPECIAL.   Liens  are  either  general  or  special. 

History:    Enacted  March  21,  1872. 

As  to  general   Itens   for   sorvleesy  see    note  As   to   general   and  .special   liens,   see   ante 

37  Am.   Dec.   622.  9  2872  and  post  88  2874  and  2876  and  notes. 

Aa  to  partlenlar  llena  for  Bervicesy  see  note  As  to  nnclaasliled  Ilena,  desigrnated  as  "other 

37   Am.   Dec.    622.  liens,"  see  post  88  8046  to  8066  and  notes. 

§2874.  GENERAL  LIEN,  WHAT.  A  general  lien  is  one  which  the  holder 
thereof  is  entitled  to  enforce  as  a  security  for  the  performance  of  all  the  obliga- 
tions, or  all  of  a  particular  class  of  obligations,  which  exist  in  his  favor  against  the 

owner  of  the  property.  History:   Enacted  March  21,  1872. 


As  to  general  liens  of 

and  note. 

As  to  general  Hen  of 

port  8  8056   and  note. 


f  see  post  8  3054 
and  seamen,  see 


As  to  general   lien  of  shipmaster,  see   post 

8  3055    and    note. 

Afl    to    general    and    special    Hens,    see    ante 
8  2872  and  note. 


5  2876.  SPECIAL  LIEN,  WHAT.  A  special  lien  is  one  which  the  holder 
thereof  can  enforce  only  as  security  for  the  performance  of  a  particular  act  or  ob- 
ligation, and  of  such  oblitions  [obligations]  as  may  be  incidental  thereto. 

History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Construction,  incidental  obligation,  what  does 

not  constitute. 


1.  APPIilGD,  CITBD»  CONSTRUED,  RE!- 
FERRED  TO,  etc.,  In:  Stone  vs.  Harris,  146 
Cal.  555,  80  Pac.  Rep.  711,  713  (construed  and 
applied  with   other   sections). 

As  to  lien  of  faetor,  see  post  §  3053  and  note. 

As  to  mortgragre  Ilea,  ivhen  speelaly  see  post 
S  2923  and  note. 

As  to  ofllccr'a  lien  on  attachmeBt  or  ezeea* 


tlon,  see  post  9  8057  and  note;  also  Code  Clr. 
Proa  9  542  et  seq.  and  notes  9  682  et  seq.  and 
notes. 

As  to  special  Hem  oa  pemonal  property  for 
alterations,  repairs,  etc.,  see  post  9  3052  and 
note. 

A«  to  ■pedal  Ilea  for  serTlcefl,  see  poFt 
9  8051   and  note. 

As  to  special  lien  of  seller  of  personal  prop« 
erty,  see  post  9  8049.  , 

As  to  TCBdor'a  lien  npon  real  property,  see 
post  9  8046   and  note. 
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PRIOR  LIBlfS— CRBATIOH  OF  LIElf  8. 


[IHt.III»PCIF. 


a.  COlfSTRUCnOIf— laeldcatel  obUsattoa, 
what  4oea  mot  eonstltate. — In  action  to  recover 
assessment  levied  by  trustees  of  reclamation 
district  and  to  have  same  declared  lien  on 
defendant's  land,  which  assessment  Included 
cost  of  pumplnfT  plant  and  dralnaere  ditch, 
was  additional  expense,  and  not  contemplated 
In  orlerinal  ag^reement  creating  board  of 
trustees  and  deflnlnir  their  powers;  held,  that 


expenses  and  chargres  for  draflnas^  ditch  and 
pumping  plant  were  not  incidental  obliga- 
tions within  meaning  of  this  section,  even 
though  defendants  agreed  to  such  construc- 
tion, but  that  cost  thereof  was  debt  due  from 
defendants  to  plaintiff  not  secured  by  special 
lien. — Stone  vs.  Harris.  14C  CaL  Sfifi.  SO  Paa 
Rep.   nu  71S. 


§  2876.  PBIOB  LIENS.  Where  the  holder  of  a  special  lien  is  compelled  to  sat- 
isfy a  prior  lien  for  his  own  protection,  he  may  enforce  payment  of  the  amount  so 
paid  by  him,  as  a  part  of  the  claim  for  which  his  own  lien  exists. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  ete. 

2.  Assessment   by  reclamation   district  prior  to 

lien  of  mortg;age. 
8.  Tax  upon  mortgaged  premises,  when  added 
to  mortgage. 


creates  lien  upon  land  assessed  paramount  to 
Hen  of  mortgage. — Welnrelch  vs.  Hensley,  111 
CaL  647p  656.  64  Pae.  Rep.  264. 


!•     Applied,    cltedf    constrved,    referred    t«, 

etc..  In:     Welnrelch  vs.  Hensley,  121  Cal.  647, 
666,  64  Pac.  Rep.  264   (construed  and  applied). 

It       ^      reclaMatlom       dlstrlet 


S.    Tax   np«M   frtgased  preaUecs   may   be 

added  to  mortgage  as  charge  upon  estate.  If 
paid  by  mortgagee  for  purpose  of  preserving 
his  security. — ^Welnrelch  vs.  Hensley,  121  CaL 
647,  666,  64  Pac.  Rep.  264.  See  Robinson  vs. 
Ryan,  86  N.  T.  820.  827. 

§2877.    OONTBAOTS    SXTBJEOT    TO    PROVISIONS    OF    THIS    CHAPTEB. 

Contracts  of  mortgage,  pledge,  bottomry,  or  respondentia,  are  subject  to  all  the 

provisions  of  this  chapter. 

History:  Enacted  March  21,  1872. 


Applied,  cited,  e«iBBtmc4,  referred  to,  etc.. 
In  Pauly  vs.  State  L.  &  T.  Co.,  68  Fed.  Rep. 
666,  668,  7  C.  C.'A.  422  (construed  and  applied 
with    other    seotlons). 


As     to     mortsave,     pledge,     bottomry,     amd 
ipoodeatla,  see   references  ante  9  2872. 
As   to   bottomry  and  reopoadeatia,   see  also 
post  ii  8017-8040  and  notes. 


ARTICLE  n. 

CREATION  OF  LIENa 


§  2881.    Lien,  how  created. 

§  2882.    No  lien  for  claim  not  dae. 


§  2883.    Lien  on  f  atnre  interest. 

§  2884.    Lien  may  be  created  by  eontraet. 


§2881.    UEN,  HOW  CBEATED.    A  lien  is  created: 

1.  By  contract  of  the  parties;  or, 

2.  By  operation  of  law. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Lien,  creation  of. 

8.  Lien  on  land,  when  created  by  covenant  to 
purchase  water. 

4.  Property  affixed  to  mortgaged  land,  charac- 
ter of  after  severance. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Fresno  Canal  &  L  Co. 
vs.  Rowell,  80  Cal.  114,  116,  13  Am.  St.  Rep. 
112p  22  Pac.  Rep.  53  (construed  and  applied): 
Moisant  vs.  McPhee,  92  Cal.  76,  79,  28  Pac. 
Rep.  46  (construed  and  applied):  Krellns  vs. 
Krelins,  118  Cal.  413,  419.  60  Pac.  Rep.  646 
(construed  and  applied  in  '  connection  with 
ante  $2872);  Hlgrgrins  vs.  Manson,  126  Cal.  467, 
469,  77  Am.  St.  Rep.  192,  68  Pac.  Rep.  907 
(construed  and  applied);  Stone  vs.  Harris,  146 
Cal.  556.  80  Pac.  Rep.  711,  718  (construed  and 
applied    in    connection    with   post   9  2891). 


Aa  to  formalltlea  required  ta  ereatlen,  re- 
newal, or  extenaloM  of  mortflrasea,  see  post 
9  2922  and  note. 

As  to  lien  created  by  contract  of  partlea  by 
deposit  of  title  deed,  see  ante  9  2872  and  note 
para   8,   9. 

As  to  property  subject  to  Uen,  bvt  after- 
ward* loalnsr  Its  character  as  anch,  and  risrbta 
of  pnrehaaer  of  auch  property  In  cood  faith 
and  for  value,  see  post  9  8440  and  note. 

2.  LIEBT  IS  CREATED  BY  CONTRACT  OR 
BY  OPBRATIOBr  OF  L.AW.— Moisant  vs.  Mc- 
Phee,  92  Cal.   76,  79,  28  Pac.  Rep.  46. 

8.  lilEBT  IS  CREATED  Olf  LAND  BY  CON- 
TRACT with  owner  who  covenanted  to  pur- 
chase water  for  certain  period  at  stated  price, 
asreeingr  that  contracts  and  covenants  con- 
tained therein  "should  run  with  and  bind  the 
land." — Fresno  Canal   &   L   Co.   vs.   Rowell,   80 


Tit.  XIV»  ch.  I9  art.  II.] 


LIEN  ON  FUTURE  INTEREST. 


(1901)        9i  2882-2884 


Cal.  114,  IK,  18  Am.  St  Rep.  112,  22  Pac.  Rep. 
68. 

4.  PROPERTY  AFFIXED  TO  MORTGAGED 
LABTD  after  beinir  severed  and  moved  away 
Is  freed  from  lien  of  mortg&ge. — .Moisant  vs. 
McPhee,   92  Cal.  76,   79,  28  Pac.  Rep.   46.     See 


Buckout    vs.    Swift,    27    Cal.    433,    437,    87    Am. 
Dec.   90;   Hill   vs.  Gwin,   51    Cal.   47. 

Am  to  doctrine  of  flxtnrea  betiveea  mort- 
ipasee  and  mortsaflrer,  see  ante  9  660  note  pars. 
46-S6. 


§  2882.  NO  UEN  FOB  CLAIM  NOT  DUE.  No  lien  arises  by  mere  operation 
of  law  until  the  time  at  which  the  act  to  be  secured  thereby  ought  to  be  per- 
formed. History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Covenant  binding  land  to  purchase  water. 

3.  Same — Use  or  no'h-use  of  water  immateriaL 

1.  APPLIED,  CITBD,  CONSTRUUD,  RB« 
FERRED  TO,  etc.,  in:  Fresno  Canal  A  I.  Co. 
vs.  Rowell,  80  Cal.  114,  116,  18  Am.  St.  Rep. 
112,   22  Pae.  Rep.  68   (construed  and  applied). 

2.  COVENANT  BINDING  LAND  TO  PUR- 
CHASE WATER. — Covenant  in  asrreement  to 
bind  land  for  payment  of  money  afterward 
to  become  due  creates  lien  upon  land. — Fresno 


C.  &  I.  Co.  vs.  Rowell,  80  CaL  114,  116,  13 
Am.  St.  Rep.  112,  22  Pac.  Rep.  53.  See  Fresno 
C.  &  L  Co.  vs.  Park,  129  Cal.  437,  440,  62 
Pae.  Rep.  87;  Fresno  C.  &  L  Co.  vs.  Dunbar,  80 
Cal.  680,  22  Pac.  Rep.  275. 

S.  Use  or  Mon-ase  of  water  ImmateriaL — 
Where  lien  is  created  upon  land  under  cov- 
enant to  purchase  water  for  certcdn  period 
and  at  certain  price,  land  is  bound  upon 
charge  whether  water  is  used  or  not. — Fresno 
C.  &  L  Co.  vs.  Rowell,  80  Cal.  114,  118,  13 
Am.  St.  Rep.  112,  22  Pac.  Rep.  63. 

§2883.  LIEN  ON  FT7TXIBE  INTEREST.  An  agreement  may  be  made  to 
create  a  lien  upon  property  not  yet  acquired  by  the  party  agreeing  to  give  the  lien, 
or  not  yet  in  existence.  In  such  case  the  lien  agreed  for  attaches  from  the  time 
when  the  party  agreeing  to  give  it  acquires  an  interest  in  the  thing,  to  the  extent 
of  such  interest.  History:     Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  After-acquired     property,     creation     of    lien  . 

upon.  ' 

3.  Same — ^Lien    upon    insurance    fund    arising 

when  loss  occurs. 

4.  Same — Rule  in  general. 

1.  APPLIED,  CITBD,  CONSTRUBD,  TLK^ 
FBRRED  TO,  etc.,  in:  Fresno  C.  &  L  Co. 
vs.  Rowell,  80  Cal.  114,  116,  13  Am.  St.  Rep. 
112,  22  Pac.  Rep.  53  (applied  with  other  sec- 
tions); Krellng:  vs.  Krelins.  118  Cal.  413,  419. 
60  Pac.  Rep.   646   (construed  and  applied). 

a.  AFTER-ACilUIRBD  PROFBRTY,  CREA- 
TION OF  LIEN  UPON. — lAem  or  eharare  upon 
property  to  be  eonveyed  is  not  rendered  in- 
effectual by  fact  that  the  party  for  whose 
benefit  lien  was  provided  had  not  acquired 
the  property. — Krellngr  vs.  Krellns*  118  CaL 
413,  419,  60  Pac  Rep.  646;  San  Francisco  P. 
Co.  vs.  Falrchild,  134  Cal.  220,  226.  66  Pao. 
Rep.  256. 

S.  IileB  vpoB  liiflvnmco  fnmd  mrlminm  whes 
loMi  occurs. — Assigrument  of  holders  of  life 
insurance  policies  as  security  for  payment  of 
indebtedness,  operates  by  way  of  contract  in 
preesenti  to  take  effect  and  attach  as  lien  upon 


insurance  fund  when  and  as  soon  as  circum- 
stances of  loss  and  insurer's  liability  on  ac- 
count thereof  migrht  accrue. — ^Bibend  vs.  Liiver- 
pool  &  Li.  F.  &  L.  L  Co.,  80  Cal.  78,  90.  Ser 
Mitchell  vs.  Winslow,  2  Story  C.  C.  630,  639. 
17  Fed.  Cas.  627;  Wright  vs.  Wrifrht,  1  Ves. 
Sr.   409,   411. 

4.  Rule  la  ceneraL — Where  positive  lien 
or  charge  is  intended  to  be  created,  either 
upon  real  or  personal  property,  whether  then 
owned  by  assignor  or  contractor  or  not,  or 
if  personal  property,  whether  it  is  then  in 
esse  or  not,  it  attaches  in  equity  as  lien  or 
charge  upon  particular  property  as  soon  as 
assignor  or  contractor  acquires  title  thereto 
as  against  latter,  and  all  persons  asserting 
claim  thereto  under  him,  either  voluntarily, 
or  with  notice,  or  in  bankruptcy. — Bibend  vs. 
Liverpool  &  Ia  F.  &  L.  I.  Co.,  SO  CaL  78,  86. 
See  Pierce  vs.  Robinson,  18  CaL  116,  123. 
MwM.  Macomber  vs.  Parker,  31  Mass.  (14 
Pick.)  497.  N.  T.  Field  vs.  Mayor  of  New 
York,  6  N.  Y.  179,  186,  67  Am.  Dec.  485.  Fed. 
Mitchell  vs.  Winslow,  3  Story  C.  C.  630,  638, 
644,  17  Fed.  Cas.  627.  Bbc*  Langton  vs.  Hor- 
ton,   1   Hare   649,  23  Eng.   Ch.  649. 


§  2884.  UEN  BIAY  BE  CREATED  BY  OONTRAOT.  A  lien  may  be  created 
by  contract,  to  take  immediate  effect,  as  security  for  the  performance  of  obliga- 
tions not  then  in  existence. 

History:   Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

n.    Future  Advances. 

2.  Advancements,  how  made. 


8.  Agreement  for  advances  need  not  be  in 

writing. 

4,  Contract  of  lien  for  future  obligations, 
when  created* 
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5.  Lien  upon  erop;  when  not  acc[iiired. 

6.  Lien  of  mechanics,  when  subject  to  mort- 

gage for  future  advances. 

7.  Lien    for    cost  of    pumping    plant,  etc^ 

when  not  created. 

8.  Mortgage    to    secure    future    advanced- 

Amount  to  be  secured  when  not  neces- 
sary to  state. 

9.  Same — Amount  secured,  utmost  extent  of 

must  be  shown. 

10.  Same — Extent    of     encumbrance,     ascer- 

tainment by  inspection  of  record,  etc 

11.  Same — Extent  of  validity  of. 

12,13.  Same — ^Where  liability  is  limited,  object 
not  necessary  to  express. 

14.  Same— Omission  to  disclose  real  transac- 

tion does  not  invalidate — Exception. 

15.  Same — Becording  as  affecting  validity. 

16.  Same — When  a  lien  for  whole  and  not 

separate  amounts. 

17.  Same — Same— Bule   applicable   to    deeds 

of  trust. 

18.  Same — Same — ^Actual     notice    when     re- 

quired. 

19.  Same — When  valid  a^  against  subsequent 

lien-holders. 

20.  Same — ^When  not  valid  against  subsequent 

lien-holders. 

III.    Pleading  and  Practice. 

21, 22.  Parol  evidence  inadmissible  to  vary  or 
contradict  deed — Exception — ^Bule  over- 
ruled. 

23.  Judgment    upon    foreclosure    for    future 

advances,  for  what  amount  may  be  ren- 
dered. 

24.  Purpose  of  giving  security  is  question  of 

fact. 

I.     IN  OENERAU 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.»  In:  Tapia  vs.  Demartinl, 
77  Cal.  383,  3S6,  11  Am.  St.  Rep.  288,  19  Pac. 
Rep.  641  (construed  and  applied);  Fresno  C. 
&  I.  Co.  vs.  Rowell,  80  Cal.  114,  116,  13  Am. 
St.  Rep.  112,  22  Pac.  Rep.  63  (construed  and 
applied);  Lemon  vs.  Wolff,  121  Cal.  272,  274, 
53   Pac.   Rep.   801    (construed  and   applied). 

Aa  to  llena  ereated  for  future  advances,  see 
monographic  notes  20  Am.  Dec  669-663;  and 
note  10  Am.  Dea  108. 

As  to  mortsaee*  grlvea  In  sood  faith  to 
secure  future  advances  and  as  to  validity 
thereof  as  asalnst  creditors  of  mortsnger,  etc., 
see  notes  20  Am.  Dec.  669,  660;  87  Am.  Dec. 
74;  11  Am.  St  Rep.  293;  26  Am.  St.  Rep.  174; 
29  Am.  St.  Rep.  483,  606;  49  Am.  St.  Rep.  209. 

II.     FUTURE  ADVANCES. 

2.  ADVANCEMENTS  MAY  RE  HADE  IN 
MONEY  OR  MATERIALS. — Tapia  VS.  Demar- 
tini,  77  Cal.  383,  387.  11  Am.  St.  Rep.  288,  19 
Pac.  Rep.  641.  See  Brooks  vs.  Lester,  36  Md. 
65. 

3.  AGREEMENT  NEED  NOT  RE  IN  WRIT- 

ING  under  which  advances  are  tx)  be  made. — 
Tapia  vs.  Demartinl.  77  Cal.  883,  386,  11  Am. 
St.  Rep.  288,  19  Pac.  Rep.  641. 

4.  CONTRACT  OF  LIEN  IS  CREATED  RY 
COVENANTS  in  agreement  to  bind  land  for 
payment  of  money  to  become  due  "where  such 
intent  is  shown. — Fresno  C.  &  I.  Co.  vs.  Rowell, 


80  Cal.  114,  116.  IS  Am.  St  Rep.  118.  St  Pac. 
Rep.    63. 

0.  1.IEN  UPON  CROP  Is  not  acquired  by 
contract  for  lease  of  property  providing  that 
party  shall  have  control  of  produce  from  said 
land  and  shall  have  rlgrht  to  sell  and  dis- 
pose of  same  until  whole  amount  of  rental 
therein  provided  for  shall  have  been  paid. — 
Lemon  vs.  Wolff,  121  Cal.  272,  276,  53  Pac 
Rep.  801.  See  Stockton  Sav.  &  L.  Soc  vs. 
Purvis,  112  Cal.  236,  289,  63  Am.  St.  Rep.  210, 
44  Pac.  Rep.  661;  Fergruson  vs.  Murphy,  117 
CaL  184,  48  Pac.  Rep.  1018. 

6.  LiIEN  OF  MECHANICS  performing:  labor 
upon  property  is  subject  to  mortgrage  of  record 
eriven  as  security  for  advancements,  to  ex- 
tent of  full  amount  of  advancements  shown 
to  have  been  made. — Tapia  vs.  Demartinl,  77 
Cal.  888,  887,  888,  11  Am.  St.  Rep.  288,  19  Pac. 
Rep.    641. 

7.  LIEN  IS  NOT  CREATED  for  cost  of 
pumping  plant  and  main  ditch  connected  with 
work  of  reclamation  where  no  authority  is 
shown  for  levying:  assessment  upon  land  to 
meet  such  cost. — Stone  vs.  Harris,  146  CaL 
666,  80  Pac.  Rep.  711,  714. 

8.  MORTGAGE  TO  SECURE  FUTURE  AD- 
VANCES.— Advances  to  be  made  need  not  be 
set  out.  If  mortgaere  discloses  upon  its  face 
that  it  is  to  stand  as  security  for  future  ad- 
vancements.— Tapia  vs.  Demartinl,  77  Cal.  383, 
387,  11  Am.  St.  Rep.  288,  19  Pac.  Rep.  641. 
See  Lovelace  vs.  Webb,  62  Ala.  271;  Witczinskl 
vs.  Everman,  61  Miss.  841,  846. 

9i*  Amount  secured^  utmost  extent  of  mnst 
be  shown. — The  mortgragre  must  show  utmost 
amount  intended  to  be  secured,  but  need  not 
show  whether  that  amount  represents  ez- 
Istingr  debt  or  future  advances. — Tully  vs. 
Harloe,   35   Cal.    302,   309,    96   Am.    Dec.    102. 

But  see  this  note  pars.  10,  12,  13,  14  for 
statement  of  later  doctrine. 

10.  Where   extent   of   encnmbrance    may   be 

ascertained  by  inspection  of  record  and  by 
exercise  of  common  prudence  and  ordinary 
diligence,  althougrh  Instrument  may  not 
truthfully  state  its  object  on  Its  face,  if 
transaction  is  otherwise  fair,  there  is  noth- 
ing: inequitable  In  enforcing  It. — D'Oyly  vs. 
Capp,  99  Cal.  153,  157,  S3  Pac.  Rep.  736.  See 
Bank  vs.  Finch,  3  Barb.  Ch.  (N.  Y.)  293,  303. 
49  Am.  Dec.  175;  Craig:  vs.  Tappin,  2  Sandf. 
Ch.  (N.  Y.)  78;  Hall  vs.  Crouse,  13  Hun  (N. 
Y.)    667,  560. 

11.  HortBiiKe  slven  In  sood  faith.  In  whole 
or  In  part,  to  secure  future  advances,  is  valid 
to  extent  of  lien  thereby  expressly  created. — 
Tully  vs.  Harloe,  35  Cal.  802,  809,  95  Am.  Dec. 
102;  Tapia  vs.  Demartinl,  77  Cal.  386.  11  Am. 
St.  Rep.  288,  19  Pac.  Rep.  641;  Lemon  vs. 
WolflP,  121  Cal.  272.  274,  63  Pac,  Rep.  801. 
See  III.  Frye  vs.  Bank  of  Illinois,  11  111.  367. 
381.  Kan.  Clement  vs.  Hartzell,  57  Kan.  482, 
567,  46  Pac.  Rep.  961.  Mass.  Commercial 
Bank  vs.  Cunningham,  41  Mass.  (24  Pick.) 
270,  274.  N.  Y.  Brinkerhoff  vs.  Marvin.  6 
John.  Ch.  320,  326.  Oregr.  Hendrlx  vs.  Gore, 
8  OrepT.  406,  407.  Fed.  United  States  vs.  Hooe, 
7  U.  S.   (3  Cr.)  73,  bk.  2  L.  ed.  72. 

12.  Where  liability  Incnrred  la  expreaaly 
limited,  it  is  not  essential  to  validity  of  mort- 
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e&ge  that  it  should  express  its  object,  although 
to  do  so  is  better  and  more  consistent  with 
open  and  fair  dealing:. — Tapia  vs.  Demartlni, 
77  Cal.  888,  386,  11  Am.  St.  Rep.  288,  19  Pac. 
Rep.  641.  See  Tully  vs.  Harloe,  86  Cal.  802, 
95  Am.  Dec.  102.  La.  Morris  vs.  Cain,  39  La. 
Ann.  712,  1  So.  Rep.  797,  22  Id.  418.  Mlsa. 
Witczinskl  vs.  Everman,  61  Miss.  834.  Fed. 
Shirras  vs.  Caigrt  H  U.  S.  (7  Cr.)  84,  bk.  3 
L.  ed.  32;  Lawrence  vs.  Tucker,  64  U.  S.  (23 
How.)   14.  26.  bk.  16  L.  ed.  474. 

13.  Object    of,    not    necessary   to   ezpreas. — 

Mortgrage  griven  to  secure  future  advances 
need  not  express  object  on  its  face. — Tully  vs. 
Harloe,  35  Cal.  302,  309,  96  Am.  Deo.  102.  See 
Ala.  Stover  vs.  Harrington.  7  Ala.  142,  143, 
41  Am.  Dec.  86.  N.  Y.  Cralgr  vs.  Tappin,  2 
Sandf.  Ch.  78.  Pa.  Lyle  vs.  Ducomb,  6  Blnn. 
585.  Fed.  Shirras  vs.  CaifT*  11  U.  S.  (7  Cr.) 
34.  bk.   3  L.  ed.   32. 

14.  OmJaslon  to  disclose  real  transaction  on 

face  of  mortgragre  will  not  make  it  invalid 
unless  some  one  has  been  prejudiced  by  mis- 
representation.— D'Oyly  vs.  Capp,  99  Cal.  163, 
166,  33  Pac.  Rep.  736.     See  Collins  vs.  Carllle, 

18  111.    254,   269. 

15.  RceordlnKy  as  alfectincr  validity. — Mort- 
gragre  made  in  grood  faith  to  cover  future  ad- 
vancements or  indorsements  is  valid  not  only 
as  between  immediate  parties  to  instruments, 
but  as  to  subsequent  purchasers  or  encum- 
brancers if  properly  recorded. — Tully  vs.  Har- 
loe, 35  Cal.  302.  309,  96  Am.  Dec.  102;  Tapia 
vs.  Demartini.  77  Cal.  383,  386,  11  Am.  St.  Rep. 
288,  19  Pac.  Rep.  641.  See  La.  Morris  vs.  Cain. 
39  La.  Ann.  712,  1  So.  Rep.  797,  2  Id.  418. 
Me.  Goog:ins  vs.  Gilmore,  47  Me.  9,  13,  74 
Am.  Dec.  472.  N.  J.  Ward  vs.  Cooke.  17  N.  J. 
Eq.  (2  C.  E.  Gr.)  93,  99.  K,  Y.  Ackerman  vs. 
Hunsicker.  85  N.  Y.  43,  46.  39  Am.  Rep.  621. 
Vt.  McDanlels  vs.  Colvin.  16  Vt.  300.  42  Am. 
Dec.  612.  Fed.  Shirras  vs.  Caigr,  11  U.  S.  (7 
Cr.)   34,  bk.  3  L.  ed.  32. 

10.  "VIThen  a  lien  for  vrhole  and  not  sep* 
arate  amounts. — Mortgrag:e  as  ag:ainst  subse- 
quent encumbrancers  becomes  lien  for  whole 
sum  advanced  from  time  of  its  execution,  and 
not  for  each  separate  amount  advanced  from 
time  of  such  advancement. — Tapia  vs.  De- 
martini,  77  Cal.    383,   386,  11  Am.  St.  Rep.  288, 

19  Pac.  Rep.  641;  Saving-s  &  L.  Soc.  vs.  Bur- 
nett. 106  Cal.  614,  633.  39  Pac  Rep.  922.  See 
N.  Y.  Ackerman  vs.  Hunsicker,  85  N.  Y.  43.  49, 
39  Am.  Rep.  621.  Fa.  Moroney's  Appeal,  24 
Pa.  St.  372.  Fed.  Shirras  vs.  CaigTf  11  U.  S. 
(7  Cr.)  34,  bk.  3  U  ed.  32. 

17.  Rnle    declared    In    preceding   paramraph 

is  applicable  to  deeds  of  trust  notwithstand- 
Ingr  difference  existing:  between  mortsage  and 
such  Instrument. — Savingrs  &  L.  Soc.  vs.  Bur- 
nett, 106  Cal.  614,  623,  39  Pac.  Rep.  922. 

18.  Same — ^Actual  notice  la  reavlred. — Con- 


structive notice  by  recording:  of  subsequent  en- 
cumbrances is  not  sufficient — Savingrs  &  I*  Soc 
vs.  Burnett,  106  Cal.  614,  633,  39  Pac.  Rep.  922. 

19.  When  valid  as  asalnat  sabaeqaent  lien- 
holders. — Mortgagre  given  in  good  faith  to  se- 
cure present  indebtedness  and  future  advances, 
whether  true  object  to  be  stated  in  mortgage 
or  not.  is  valid  as  between  parties  and  as 
against  any  subsequent  lien-holder  not  preju- 
diced by  misstatement. — D'Oyly  vs.  Capp,  99 
Cal.  163,  166,  33  Pac.  Rep.  736.  See  Hendrix  vs. 
Qore,  8  Oreg.  406,  408. 

ao.  When  not  valid  airalnst  snbaeqnent  llen- 
holdersy  etc. — Lien  of  mortgage  cannot  be  en- 
forced as  against  subsequent  encumbrancers 
of  which  mortgagee  has  absolute  notice  for 
advancements  or  Indorsements  made  or  given 
after  such  notice.— Lord  vs.  Morris,  18  Cal. 
482.  491;  Tapia  vs.  Demartlni,  77  Cal.  383,  886, 
11  Am.  St.  Rep.  288.  19  Pac.  Rep.  641;  Savings 
A  L.  Soc.  vs.  Burnett,  106  Cal.  614,  633,  39  Pac. 
Rep.  922;  Lemon  vs.  Wolff,  121  Cal.  272,  274, 
63  Pac.  Rep.  801;  Hall  vs.  Glass,  123  Cal.  600, 
604,  69  Am.  St.  Rep.  77,  80,  66  Pac  Rep.  336. 
N.  J.  Ward  vs.  Cooke,  17  N.  J.  Bq.  (2  C.  E.  Gr.) 
93.  99.  K,  Y.  Ackerman  vs.  Hunsicker,  86  N.  Y. 
43.  46,  39  Am.  Rep.  621.  K,  D.  Union  Nat. 
Bank  vs.  Moline  M.  &  S.  Co.,  7  N.  D.  201,  209. 
210.  73  N.  W.  Rep.  627.  W^ash.  Home  S.  &  L. 
Assoc,  vs.  Burton,  20  Wash.  688,  699,  66  Pac. 
Rep.  940.  Fed.  Shirras  vs.  Caig,  11  U.  S.  (7  Cr.) 
84,  bk.  3  L.  ed.  32. 

IIL     PLEADING    AND    PRACTICE. 

21.  BVIDEHrCE. — Parol  evidence  cannot  be 
Introduced  in  any  case  to  vary  or  contradict 
deed  except  in  case  of  fraud,  accident,  or  mis- 
take, and  then  only  upon  direct  allegation  of 
defect  in  creation  of  instrument.  —  Lee  vs. 
Evans.  8  Cal.  424,  429,  434.  See  Low  vs.  Henry, 
9  Cal.  638,  648,  652. 

22.  Overruled.  —  Rule  stated  in  preceding 
paragraph  declared  unsound  in  principle  and 
unsupported  by  authority. — Pierce  vs.  Robin- 
son, 13  Cal.  116,  126. 

28.  JUDGMENT  I7PON  FORECLOSURE:  OF 
MORTGAGES  given  to  secure  debt  and  future 
advances  can  be  rendered  only  for  amount 
mortgagee  has  paid  under  liability  for  which 
he  was  secured,  with  interest  from  day  of  pay- 
ment.— Vogan  vs.  Caminetti,  66  Cal.  438,  439, 
4  Pac.  Rep.  436.  See  Fernandez  vs.  Tormey, 
121  Cal.  616,  620.  63  Pac.  Rep.  1119. 

24.  PURPOSE  OF  GIVING  SECURITY  IS 
<lUESTION  OF  FACT. — Question  whether  mort- 
gage was  taken  in  good  faith  to  secure  exist- 
ing debt  and  future  advances,  or  with  intent 
to  hinder  or  delay  creditors,  is  for  Jury  to 
determine  under  proper  instructions  from 
court. — Tully  vs.  Harloe,  36  Cal.  302,  810,  95 
Am.  Dea  102;  Woods  vs.  Franks,  67  Cal.  82,  36, 
7  Pac.  Rep.  60. 
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ARTICLE   m. 

EFFECT   OF  LIENA 


8  2891.    Extent  of  lien. 

S2892.    Holder  of  lien  not  entitled  to  eompen- 
■ation. 


1 2888.  Lien,  or  contract  for  lieny  transfers 
no  title. 

§  2889.    Certain  contraets  void. 

1 2890.  Creation  of  lien  does  not  imply  per- 
sonal obligation. 

§  2888.  LIEH,  OE  OONTBAOT  FOE  LIEN,  TSANSFEES  NO  TITLE.  Not- 
withstanding  an  agreement  to  the  contrary,  a  lien,  or  a  contract  for  a  lien,  transfers 
no  title  to  the  property  subject  to  the  lien. 

History:   Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

IL    Lienor's  Title — Not  Changed  by  Creation  of 
lien. 

2.  Assignment  of  assessment  for  street  work. 

3.  Bank  deposit,  title  to. 

4.  Chattel  mortgage  title — Early  role. 
6.  Same — Criticized. 

6.  Same— Construction  of  code  rule. 

7.  Contracts   as  collateral   security,   assign- 

ment of. 

8.  Deed  absolute  in  form — When  mortgage 

in  effect. 

9.  Same — Effect   of,   prior  to   adoption   of 

code  rule. 

10.  Same — Deed  given  to  secure  payment  of 

debt  on  account. 

11.  Deed  and  mortgage,  when  parts  of  same 

transaction. 

12.  Deed    of    trust    as    distinguished    from 

mortgage. 
13;  14.  Insurance    policy,    assignment    of — Title 
to  insurance  money. 

15.  Mortgage  does  not  convey  title. 

16.  Same — Common-law  rule. 

17.  Same — Conditional     purchase^    right     of 

mortgagee  to  possession,  etc 

18.  Same — Death  of  mortgager,  effect  of  as 

to  rights  of  mortgagee. 

19.  Same — Entry  of  mortgagee  into  posses- 

sion, effect  of. 

20.  Same — Improvements,  as  to  cost  of. 

21.  Same — Income  or  profits,  etc,  mortgager 

entitled  to. 

22.  Same — Legal  estate,  how  long  remains  in 

judgment  debtor. 

23.  Same — Mortgager  in  possession,  right  to 

deal  with  property. 

24.  Same — Mortgagee  in  possession,  account- 

ability for  profits,  etc. 

25.  Same — Mortgagee  as  quasi  owner. 

26.  Same — Distinguished — Mortgagee  as  trus- 

tee to  sell  under  mortgage. 

27.  Same — Mortgager,  unconditional  and  sole 

owner,  etc. 

28.  Same — Securities,  effect  of  assignment  of • 

29.  Pledge — Effect  of  delivery  of. 

30.  Same — Effect    of    apparent    transfer    in 

lieu  of  delivery. 
?^    "  ■"      Pledgee  is  trustee  for  pledgeor. 

^edgee    not    entitled    to    general 
"operty. 

ck  in  corporation,  pledge  of. 
le — Legal  title  in  pledgeor. 


in.    Pleading  and  Practice. 

35.  Conversion,  action  for  by  mortgagee. 

36.  Finding  as  to  title,  when  contrary  to  evi- 

dence. 

I.  IN  GENERALw 
1.  APPLIED,  CITED,  CONSTRinSD,  RE- 
FERRED TO,  etc.  In:  Cross  va.  Eureka  Lake 
&  Y.  C.  Co.,  78  Cal.  802,  306,  2  Am.  St.  Rep.  808, 
sub  nom.  Cross  vs.  Reld,  14  Pac.  Rep.  886  (con- 
strued and  applied);  Foley  vs.  Bullard,  99  CaL 
616,  618,  S3  Pac.  Rep.  1081  (construed  and  ap- 
plied); Haber  vs.  Brown.  101  CaL  445.  452, 
86  Pac  Rep.  1036  (construed  and  applied); 
Stone  vs.  Owens,  106  Cal.  292,  297,  38  Pac.  Rep. 
726  (construed  and  applied);  Works  vs.  Mer- 
rltt,  106  Cal.  467,  468,  38  Pac.  Rep.  1109  (con- 
strued and  applied);  Maier  vs.  Freeman,  112 
Cal.  8,  12.  68  Am.  St  Rep.  161.  44  Pac  Rep.  367 
(construed  and  applied);  Shoobert  vs.  Do 
Motta,  112  Cal.  216,  219.  63  Am.  St.  Rep.  207, 
44  Pac  Rep.  487  (construed  and  applied);  An- 
derson vs.  Pacific  Bank.  112  Cal.  698.  601, 
63  Am.  St.  Rep.  228,  44  Pac  Rep.  1063,  32  L. 
R.  A.  479  (construed  and  applied  with  ante 
91836);  Smith  vs.  San  Francisco  &  N.  P.  R, 
Co..  116  Cal.  684.  698.  66  Am.  St  Rep.  119,  47  Pac 
Rep.  482.  36  L.  R.  A.  309  (construed  and  ap- 
plied); Fernandez  vs.  Tormey.  121  Cal.  516.  519, 
63  Pac  Rep.  1119  (construed  and  applied); 
Breedlove  vs.  Norwich  Union  F.  I.  Soc.  (Cal. 
July  23.  1898).  64  Pac  Rep.  98  (construed  and 
applied);  Alferlts  vs.  Borgwardt.  126  Cal.  201. 
207,  58  Pac  Rep.  460  (construed  and  applied 
In  connection  with  laneruagre  of  decision  in 
Berson  vs.  Nunan.  63  Cal.  650,  relating:  to  title 
to  personal  property  passingT  to  mortgrageo 
under  chattel  mortgragre) ;  Garwood  vs.  Wheaton, 
128  Cal.  399,  406.  407,  60  Pac  Rep.  961  (con- 
strued and  applied  in  dis.  op.  with  5  2889); 
Mathew  vs.  Mathew,  188  Cal.  334,  336,  71  Pac 
Rep.  344  (construed  and  applied);  Pauly  va. 
State  L.  &  T.  Co..  58  Fed.  Rep.  666.  668.  7 
C.  C.  A  422  (construed  and  applied  with  other 
sections). 

As  to  abaolnte  conTeyance  of  morigmmfid. 
property,  etc.,  see  post  9  2889  and  note  par.  6. 

Aa  to  aaslfirnment  of  pledsea  In  scneral,  see 
post  §§  2913.  2987  and  notes. 

A«  to  deed  abaolnte  grlven  ae  aecnrlly  not 
paralngr  title  to  real  property,  see  post  |  2924 
and  note. 

Aa  to  forntailtlea  required  for  ebnttel  Biort- 
cras«>   and  aa   to   unlimited   rlffbt   mm   between 
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TITLE   NOT   CHANGED    BY   LIBlf. 
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parties  to  mortflrase  personal  property  where 
iatereatfl  of  eredltor«  or  third  persona  are  not 
iavolvedy  see  post  §9  2924,  2956  and  notes. 

Aa  to  lien  of  pledge  helns  dependent  npoa 
poaaeoalon,   see   post    9  2988   and    note. 

As  to  pledflreor's  rlffht  to  avrplns  realised 
ahove  amount  for  ^irhlch  pledged  vpon  aale^ 
etc^  see  post  9  3008  and  note. 

IL     LIENOR'S     TITLE     NOT     CHANGED     BY 

LIEN. 

2.  ASSIGNMENT  OF  ASSESSMENT  FOR 
STREET  WORK  as  security  for  indebtedness 
does  not  transfer  title  to  such  assessment.— 
Foley  vs.  Bullard,  99  CaL  616,  618,  83  Pac.  Rep. 

1081. 

S.  BANK  DEPOSIT— Title  to.— Title  of  spa- 
cial  deposit  in  bank  does  not  pass  to  bailee  or 
pledgee,  but  remains  in  pledgreor. — ^Anderson 
vs.  Pacific  Bank,  112  Cal.  698,  601,  63  Am.  St 
Rep.  228,  44  Pac.  Rep.  1063,  32  L.  R.  A.  479. 
See  Arg^ues  vs.  Union  S.  Bank,  133  Cal.  139,  144, 
66  Pac.  Rep.  307. 

As  to  special  deposit  In  hank  In  nsnal  eonrso 
of  hnslness  considered  In  relation  to  tltloy  ete^ 
see  ante  91836  and  note  par.  3. 

4.  CHATTEL  MORTGAGE  TITLE — EARLY 
RULE. — Under  chattel  ntorts*ffo  title  becomes 
vested  in  mortg:agee  and  continues  vested  in 
him  until  reinstated  by  performance  of  mort- 
gSLge  conditions. — Hackett  vs.  Manlove,  14  Cal. 
85;  Moore  vs.  Murdock,  26  Cal.  614,  626;  Hey- 
land  vs.  Badgrer,  36  Cal.  404;  Berson  vs.  Nunan, 
63  CaL  650,  661. 

But  see  par.  6  this  note  for  criticism  of  doc- 
trine stated  in  this  paraerraph. 

As  to  chattel  ntortffaKOSf  execntlon  thereoff 
•te^  see  post  99  2966-2967  and  notes. 

5.  Criticised. — Rule  declared  In  cases  cited 
In  preceding:  paragraph  criticized  as  to  doc- 
trine that  title  to  personal  property  passes  to 
mortgragee. — Alferitz  vs.  Borgrwardt,  126  CaL 
201,  207.  208,  68  Pac.  Rep.  460. 

€.  Construction  of  code  mle. — Prior  to  1873, 
eriving:  of  chattel  mortgragre  in  this  state  vested 
mortgagee  with  title  to  property  mortgaged, 
but  after  code  went  into  effect  at  beginning  of 
that  year  mortgager  is  not  by  execution  of  chat- 
tel mortgage  devested  of  his  title  to  his  prop- 
erty, but  still  remains  its  owner,  while  mort- 
gagee has  only  lien  thereon. — Shoobert  vs.  De 
Motta,  112  Cal.  216,  219,  68  Am.  St.  Rep.  207, 
44  Pac.  Rep.   487. 

7.  CONTRACTS  AS  COLLATERAL  SECUR- 
ITY, ASSIGNMENT  OF. — Assignment  of  con- 
tracts as  collateral  security  for  payment  of 
debt  is  merely  pledge  of  such  contracts  creat- 
ing lien  thereon  subject  to  change;  title  to 
and  general  property  in  pledge  remain  in 
pledgeor. — Stone  vs.  Owens,  106  CaL  292,  297, 
88  Pac.  Rep.  726.  See  Haber  vs.  Brown,  101 
CaL  445,  452,  86  Pac.  Rep.  1086;  Diggins  vs. 
Hartshorne,  108  CaL  164,  165,  41  Pac   Rep.  283. 

8.  DEED  ABSOLUTE  IN  FORM  given  to  se- 
cure existing  indebtedness  of  grantor  as  be- 
tween parties  thereto,  does  not  pass  legal  title, 
but  merely  operates  as  mortgage  between 
them. — Cunningham  vs.  Hawkins.  27  CaL  603; 
Montgomery  vs.  Spect.  56  CaL  352.  369;  Taylor 
vs.  McLain,  64  CaL  613,  614,  2  Pac.  Rep.  399; 
Healy  vs.  O'Brien.  66  Cal.  617.  619.  6  Pac.  Rep. 


386;  Raynor  vs.  Drew,  72  CaL  307,  309,  IS 
Pac.  Rep.  866;  Booth  vs.  Hoskins,  76  CaL  271, 
276,  17  Pac.  Rep.  226;  Smith  vs.  Smith,  80  CaL 
323,  326,  21  Pac.  Rep.  4.  22  Id.  186.  549;  Hall 
vs.  Arnott,  80  Cal.  348,  362.  22  Pac.  Rep.  200; 
Murdock  vs.  Clarke,  90  Cal.  427,  442.  27  Pac. 
Rep.  276;  Molsant  vs.  McPhee,  92  Cal.  76,  79, 
28  Pac.  Rep.  46;  Byrne  vs.  Hudson.  127  CaL 
264,  266,  69  Pac.  Rep.  697.  See  other  cases  in 
par.  16  this  note,  and  see  Adair  vs.  Adair, 
22  Oreg.  116,  131,  29  Pac.  Rep.  193;  Rosenbaum 
vs.  Foss.  4  S.  Dak.  184,  192,  66  N.  W.  Rep.  114. 
See  notes  9  Am.  St  Rep.  192;  18  Am.  St.  Rep. 
808. 

Aa  to  contract  for  forfeiture  of  rigflkt  of  re- 
demption In  absolute  deed  belnc  Told^  see  post 
9  2889  and  note  par.  7. 

•,     Effect  of  prior  to  adoption  of  code  mle. — 

Prior  to  adoption  of  codes,  deed  absolute  in 
form  Intended  as  mortgage  transferred  legal 
title,  leaving  in  person  executing  it  mere  equity 
of  redemption. — Allen  vs.  Allen.  95  Cal.  184,  197, 
27  Pac  Rep.  30,  30  Id.  213,  16  Lw  R.  A.  646. 

10.  Deed  given  only  to  secure  payment  of 
indebtedness  on  account  is  in  effect  mortgage 
and  does  not  pass  title  to  land  which  it  pur- 
ports to  convey.— Taylor  vs.  McLain,  64  CaL 
614,  2  Pac.  Rep.  399;  Healy  vs.  O'Brien,  66  CaL 
617,  619.  6  Pac.  Rep.  386;  Raynor  vs.  Drew, 
72  CaL  307,  309.  18  Pac.  Rep.  866;  Moisant  va 
McPhee,  92  CaL  76.  79.  28  Pac.  Rep.  46. 

11.  DEED  AlfD  MORTGAGE  HADE  SIMUL- 
TANEOUSLY are  but  parts  of  same  transac- 
tion.— Lassen  vs.  Vance,  8  CaL  271,  275,  68 
Am.  Dec.  322.  See  Holbrook  vs  Finney.  4  Mass. 
666,  669,  3  Am.  Dec.  243;  Stow  vs.  Tifft,  16 
John.  (N.  T.)  468,  462.  8  Am.  Dec.  266;  Roby 
vs.  Bismarck  Nat  Bank,  4  N.  Dak.  166.  162, 
60  Am.  St.  Rep.  633,  637.  69  N.  W.  Rep.  719. 

la.  DEED  OF  TRUST  AS  DISTINGUISHED 
FROM  MORTGAGE,  transfers  legal  title  to 
trustees,  while  grantor  retains  right  to  recon- 
veyance upon  payment  and  sale  as  provided  in 
case  of  default. — Savings  &  I*  Soc.  vs.  Burnett, 
106  CaL  614.  628.  39  Pac.  Rep.  922.  See  Banta 
vs.  Wise,  135  CaL  277,  280,  67  Pac.  Rep.  129. 

IS.     INSURANCE  POLICY,  ASSIGNMENT  OF. 

— ^Assignment  of  insurance  policies  as  security 
for  indorsements  and  debt  creates  equitable 
lien  on  fund  arising  by  concurrence  of  loss  and 
liability  of  insurers  to  pay  such  loss. — Bibend 
vs.  Liverpool  &  L.  F.  &  L.  I.  Co.,  80  Cal.  78,  90. 

14.  Title  to  insurance  policies  and  to  insur- 
ance money,  when  it,  as  fund  of  indemnity  for 
loss,  comes  in  esse,  remains  in  party  insured.-^ 
Bibend  vs.  Liverpool  &  L.  F.  &  L.  L  Co.,  30  CaL 
78,  90. 

15.  MORTGAGE  IN  THIS  STATE  DOES  NOT 
COBTVEY  TITLE  of  mortgaged  premises,  but 
only  creates  lien  thereon  for  security  of  mort- 
gage debt. — ^McMillan  vs.  Richards,  9  Cal.  366. 
407,  70  Am.  Dec.  665;  Lord  vs.  Morris.  18  CaL 
482.  487;  Cunningham  vs.  Hawkins,  24  Cal.  408, 
409,  86  Am.  Pec  73;  Lent  vs.  Morrill,  25  CaL 
492.  500;  Carpentier  vs.  Brenham,  40  Cal.  221, 
234;  McGurren  vs.  Garrity,  68  Cal.  666,  9  Pac 
Rep.  839;  Randall  vs.  Duff,  79  CaL  115,  126, 
19  Pac.  Rep.  532,  21  Id.  610.  3  L.  R.  A.  754; 
Breedlove  vs.  Norwich  Union  F.  I.  Soc.  (Cal. 
July   23.    1898),   64   Pac.   Rep.    93;    Alferitz   va 
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Borgrwardt,  126  Cal.  801,  207,  S8  Pac.  Hep.  460; 
Mathew  vs.  Mathew,  138  Cal.  884.  336,  71  Pac. 
Rep.  344;   Warner  vs.  Freud,  138  Cal.  651,  666, 

72  Pac.  Rep.  845. 

See  notes  66  Am.  Dec.  362;  73  Am.  Dec.  682; 
76  Am.  Dec.  76,  232;  78  Am.  Dec.  718;  79  Am.  Dec, 
860;    81  Am.  Dec.  639;    83  Am.  Dec.  396. 

Xe,  COMMOJi'UL'W  RULE.— Under  rule  of 
common  law  mortgrag:e  vested  In  mortgraeree, 
but  under  our  law,  title  remains  in  mortgagrer. 
— ^Maier  vs.  Freeman,  112  Cal.  8,  12,  53  Am.  St. 
Rep.  151,  44  Pac.  Rep.  357.  See  Bank  of  Ukiah 
vs.  Moore,  106  Cal.  673,  681,  39  Pac.  Rep.  1071. 

17.  Conditional  pnrchase  puts  mortgragree 
Into  possession  and  leaves  him  in  enjoyment 
of  rents  and  profits,  with  privileg:e  of  repur- 
chase by  errantor  upon  returning:  purchase 
money  or  some  specified  amount.  —  Lee  vs. 
Evans,  8  Cal.  424,  434. 

18.  Death  of  mortguger  does  not  affect 
rlgrhts  of  mortg:ag:ee  under  contract,  and 
executor  possesses  no  new  rights  to  property 
or  to  possession  of  it  that  were  not  in  mort- 
gragrer  in  his  lifetime. — Mathew  vs.  Mathew,  138 
Cal.  334,  337,  71  Pac.  Rep.  344. 

19.  Entry  of  mortflr*Bee   Into   poueaslon   of 

mortgaged  premises  cannot,  as  between  him 
and  mortg:ager,  Invest  him  with  any  other  or 
erreater  rig:ht  than  he  would  have  had  without 
such  entry. — Cunningham  vs.  Hawkins,  24  Cal. 
403,  408.  85  Am.  Dec.  73. 

20.  ImprovententSy  as  to  cost  of. — ^Mort?ag:ee 
In  possession  cannot  be  allowed  cost  of  new 
and  permanent  Improvements  except  under  spe- 
cial circumstances. — Hidden  vs.  Jordan,  32  Cal. 
897,  401.  See  Raynor  vs.  Drew,  72  Cal.  307,  812, 
13  Pac.  Rep.  866;  Woodard  vs.  Wright,  82  Cal. 
202,  206,  22  Pac.  Rep.  1118. 

21.  Income  or  profits  derived  from  mort- 
sngred  property  before  foreclosure  belongs  to 
mortj^ager  in  possession,  and  not  to  mortgagee. 
— Simpson  vs.  Ferguson,  112  Cal.  180,  185,  53 
Am.  St.  Rep.  201,  44  Pac  Rep.  484;  Shoobert  vs. 
De  Motta,  112  Cal.  215,  219,  53  Am.  St.  Rep. 
207,  44  Pac.  Rep.  487.  See  West  vs.  Conant,  100 
Cal.  231,  34  Pac.  Rep.  705;  Freeman  vs.  Camp- 
bell, 109  Cal.  360.  42  Pac.  Rep.  35;  Locke  vs. 
Klunker,  123  Cal.  231,  235,  55  Pac.  Rep.  993; 
Gregory  vs.  Claybough,  129  Cal.  475,  478,  62 
Pac.  Rep.  72;  Cowdery  vs.  London  &  S.  F. 
Bank,    139    Cal.    298.    309.    96   Am.   St.   Rep.   115, 

73  Pac.  Rep.  196;  Sexton  vs.  Breese,  135  N.  Y. 
887,  32  N.  E.  Rep.  133;  Oilman  vs.  Illinois  & 
M.  Tel.  Co.,  91  U.  S.  603.  bk.  23  L.  ed.  405;  Teal 
vs.  Walker,  111  U.  S.  242,  bk.  28  L.  ed.  415, 
4  Sup.  Ct.  Rep.  420. 

22.  Lesol  entnte  la  In  Jadsnsent  debtor  until 
delivery  of  sheriff's  deed  after  foreclosure 
sale,  and  is  such  estate  as  may  be,  subject  to 
Hen  and  sale  under  execution,  conveyed  by 
deed  from  debtor. — McMillan  vs.  Richards,  • 
Cal.  365,  414.  70  Am.  Dec.  656. 

23.  Mortsaser  retalnlngr  posaeasion  of  mort* 
ffaged  property  is  at  liberty  to  deal  with  it 
and  use  It  as  his  own. — Shoobert  vs.  De  Motta, 
112  Cal.  216.  219,  53  Am.  St.  Rep.  207,  44  Paa 
Rep.  487. 

24.  Mortsagee  In  poaaeaalon  is  accountable 
for  actual  receipts  of  net  rents  and  profits  and 
nothing  more,  unless  they  are  reduced  or  lost 


by  his  wilful  default  or  gross  negligence. — 
Hidden  vs.  Jordan,  28  Cal.  301,  309.  See  Mur- 
dock  vs.  Clarke,  69  Cal.  695,  90  Cal.  429,  439. 
27  Pac.  Rep.  275;  Renshaw  vs.  Taylor,  7  Oreg. 
816,  826. 

26.  Mortsasee  In  poaaeaalon  of  mortgaged 
premises  is  quasi  owner,  and  not  mere  naked 
trustee  nor  agent. — Benham  vs.  Rowe,  2  Cal. 
887,  408.  56  Am.  Dec.  342,  cited  by  error  in 
official  reporter  Benham  vs.  Shaffer. 

28.  DIatlBffulahed. — Trustee  to  sell  under 
mortgage  may  be  mortgagee  himself. — Copsey 
vs.  -  Sacramento  Bank,  133  Cal.  659,  660,  85  Am. 
St.  I^ep.  238,  66  Pac.  Rep.  7. 

27.  Mortffsver  la  ''unconditional  and  aole 
owner**  within  meaning  of  policy  of  insur- 
ance, notwithstanding  proceedings  In  foreclo- 
sure.— Breedlove  vs.  Norwich  Union  F.  L  Co. 
(Cal.  July  28,  1898),  64  Pac.  Rep.  93. 

28.  Secvrltlea,  effect  of  aaalarnment  of. — ^As- 
signment of  securities  does  not  devest  mort- 
gager by  force  merely  of  assignment. — Fernan- 
dez vs.  Tormey,  121  Cal.  616,  519,  63  Pac  Rep. 
1119. 

29.  PLEDGE,  EFFECT  OF  DELIVERY  OF. 

— ^By  delivery  of  pledge  as  security  for  pay- 
ment of  debt,  pledgee  acquires  only  lien  or 
special  property  in  article  or  thing  pledged. — 
Pauly  vs.  State  L.  &  T.  Co.,  68  Fed.  666,  667, 
7  C.  C.  A.  422. 

30.  Even  where,  in  lieu  of  delivery,  an  ap- 
parent transfer  of  title  is  made  for  purpose 
merely  of  security,  general  property  remains 
in  pledgeor. — Haber  vs.  Brown,  101  Cal.  446, 
452,  35  Pac.  Rep.  1035;  Stone  vs.  Owens.  105 
Cal.  292,  297,  38  Pac.  Rep.  726;  Pauly  vs.  State 
li.  &  T.  Co.,  68  Fed.  Rep.  666,  668,  7  C.  C  A. 
422. 

81.  Pledgee  la  tmatee  for  pledareor. — Haber 
vs.  Brown,  101  Cal.  445,  452,  36  Pac.  Rep.  1036. 
See  Wheeler  vs.  Newbould,  16  N.  Y.  392,  398; 
Hawks  vs.  Hinchcliff,  17  Barb.  (N.  Y.)  492. 

82.  Pledgee  ncqalrea  no  right  to  make  gen- 
eral nae  of  property.  —  Anderson  vs.  Pacific 
Bank,  112  Cal.  598,  601,  63  Am.  St  Rep.  228,  44 
Pac.  Rep.  1063.   32  Lw  R.  A.  479. 

83.  Stock  In  corporation. — Owner  of  stock 
may  pledge  it  as  security  for  his  indebtedness 
and  creditor  may  cause  it  to  be  transferred  to 
his  name  upon  books  of  corporation  without 
changing  ownership. — Smith  vs.  San  Francisco 
&  N.  P.  C.  Co.,  116  Cal.  684,  693,  66  Am.  St.  Rep. 
119,  47  Pac.  Rep.  482,  36  I*  R.  A.  809.  See 
Hawley  vs.  Brumaglm,  S3  Cal.  394. 

84.  Legal  title  to  aliare  atocka  pledged  re- 
mains in  pledgeor. — Cross  vs.  Eureka  Lake  & 
Y.  C.  Co.,  73  Cal.  302,  306,  2  Am.  St.  Rep.  808, 
sub  nom.  Cross  vs.  Reid.  14  Pac.  Rep.  885.  See 
Dewey  vs.  Bowman,  8  Cal.  145.  151;  Brewster 
vs.  Hartley,  37  Cal.  15,  25,  99  Am.  Dec.  237; 
Haber  vs.  Brown,  101  Cal.  445,  452.  36  Pac.  Rep. 
1035.  Fed.  Pauly  vs.  State  L.  &  T.  Co.,  68  Fed. 
Rep.  666,  668.  7  C.  C.  A.  422. 

III.     PLEADING    AND    PRACTICE. 

85.  CONVERSION,  ACTION  FOR  BY  MORT- 
GAGEE.— Mortgagee  under  chattel  mortgage 
coupled  with  right  of  possession  may,  after 
default,  and  refusal  of  mortgager,  or  his  repre- 
sentatives, to   deliver  pledge,   maintain  action 
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agralnst  party  In  default  for  conversion.— 
Mathew  vs.  Mathew,  138  CaL  334,  337,  71  Pac. 
Rep.    344. 

Stt.     FINDING   THAT   FLBDGBOR    PARTED 


TTITH  HIS  INTSRBST  In  pledged  property 
where  mortg-age  note  was  absolute  held  con- 
trary to  evidence. — Fernandez  vs.  Tormey,  111 
Cal.  516,  620.  63  Pac.  Rep.  1119. 


§2889.  CERTAIN  CONTBAOTS  VOID.  All  contracts  for  the  forfeiture  of 
property  subject  to  a  lien,  in  satisfaction  of  the  obligation  secured  thereby,  and 
all  contracts  in  restraint  of  the  right  of  redemption  from  a  lien,  are  void. 

History:  Enacted  March  21,  1872. 

I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2-5.  Construction — Mortgager  not  allowed  to  re- 
nounce privilege  of  redemption — Right  of 
mortgagee  to  purchase  title — ^When  pro- 
visions of  section  do  not  apply* 

n.  Forfeiture  —  Bight  of  Eedemption  —  Void 
Contracts. 

6.  Absolute  conveyance  of  mortgaged  property, 

when  mortgager  may  make. 

7.  Same — Absolute  deed  given  by  mortgagee  to 

avoid  expenses,  etc.,  of  forfeiture,  effect 
of  as  contract  for  forfeiture. 

8.  Same  —  Absolute  conveyance  by  mortgager, 

how  regarded. 

9.  Bona  fide  purchase  of  equity  of  redemption, 

when   may   be  made  by  mortgagee — Ef- 
fect of. 

10.  Doctrine  "Once  a  mortgage  always  a  mort- 

gage," when  not  applicable. 

11.  Same — Distinguished  as  to  unsecured  debt. 

12.  Equity  of  redemption  defined. 

13.  Power  of  sale  under  trust  deed,  how  eon- 

strued. 

14.  Right  to  deal  with  property,  essential  ele- 

ment of  ownership. 

15.  Right  to  redeem,  when  accrues. 

16.  Test  to  determine  whether  mortgage  or  de- 

feasible sale. 

III.    Pleading  and  Practice. 

17.  Action  to  litigate  character  of  instrument — 

Tender,     not    necessary    prerequisite    to 
maintain. 

18.  Burden  of  proof  to  show  adequate  consid- 

eration on  sale  of  right  of  redemption. 

L     IN  GENERAL. 

1.  APPLIED,  CITBD,  CONSTILVVSD,  RB- 
FERRED  TO,  etc.,  In:  Chandler  vs.  People's 
Sav.  Bank*  61  Cal.  396,  399  (erroneously  cited 
as  9  2809,  construed  and  applied);  Phelan  vs. 
De  Martin,  86  Cal.  365.  368.  24  Pac.  Rep.  725 
(construed  and  applied);  Corcoran  vs.  Hinkel 
(Cal.  Dec.  13,  1893).  34  Pac.  Rep.  1031,  1033 
(construed  as  not  applying);  Watson  vs.  Ed- 
wards, 105  Cal.  70,  76,  38  Pac.  Rep.  527  (con- 
strued and  applied) ;  Bradbury  vs.  Davenport, 
114  Cal.  693.  599,  65  Am.  St.  Rep.  92.  46  Pac. 
Rep.  1062  (construed  and  applied;  Bradbury 
vs.  Davenport,  120  Cal.  152,  153.  154,  62  Pac. 
Rep.  301  (construed  and  applied);  Garwood 
vs.  Wheaton,  128  Cal.  899,  406,  407,  60  Pac. 
Rep.  961  (construed  and  applied  in  dis.  op. 
in  connection  with  §2888);  Pauly-  vs.  State 
Ia  &  T.  Co.,  58  Fed.  Rep.  666,  668,  7  C.  C.  A. 
422  (construed  and  applied  with  other  sec- 
tions). 

As    to    eontrocta    for    'vralver    of    equity    of 


redemption,  see  monoerraphic  note  65  Am.  St. 
Rep.  100-111. 

Am  to  aeamen's  Uena,  atlpiilatloiis  '^alvlncy 
•to.,  bolns  void,  see  ante   $2062   and   note. 

2.  CONSTRUCTION.— Mortsaser  is  not  al- 
lowed to  renounce  beforehand  his  privilegre  of 
redemption,  for  reason  that  their  necessities 
often  drive  them  to  make  ruinous  concessions. 
— Bradbury  vs.  Davenport,  114  Cal.  698,  699, 
66  Am.   St.  Rep.   92,   46  Pac.  Rep.   1062. 

8*  Rule  la  that  mortgragroe  may  alivaya  pur- 
eliaao  mortsagrer'a  rlffht  of  redemption  and 
thus  acquire  absolute  title,  and  this  section 
does  not  change  such  rule. — Watson  vs.  Ed- 
wards, 106  Cal.  70,  76,  38  Pac.  Rep.  627.  See 
Green  vs.  Butler,   26  Cal.  696. 

4.  Section  ivaa  not  Intended  to  abaolntely 
reatraln  mortgaerer  from  subsequently  convey* 
ingr  to  mortgrag:ee  all  his  title  and  interest 
in  mortgragred  premises. — Phelan  vs.  De  Mar- 
tin, 86   Cal.   866,   368,   24  Pac.   Rep.   725. 

8.     Provlalona   of  thla  acetlon  do   not  apply 

where  court  finds  that  mortgrager  conveyed 
title  to  trustees  for  purpose  of  making:  sale 
of  property  and  that  sale  was  made  under 
such  arrangement  and  title  transferred,  mort- 
gagree  taking:  mort£:aGre  from  purchaser 
throug:h  trustees  in  full  satisfaction  of  claim. 
— Corcoran  vs.  Hinkel  (CaL  Dec.  18,  1893), 
84  Pac.  Rep.  1031,   1038. 

IL     FORFEITURE  —  RIGHT      OF      REDEMP- 
TION—VOID   CONTRACTS. 

e,  ARSOLUTB  CONVEYANCE  OF  MORT- 
GAGED PROPERTY  may  be  made  by  mort- 
g:a£rer  to  mortg:agree  upon  yieldingr  up  of  note 
and  dischargre  of  debt  without  new  consider- 
ation from  mortg:ae:ee  to  mortg:ag:er  where 
transaction  is  fair,  honest,  and  without  fraud, 
and  where  no  unconscionable  advantaE:e  has 
been  taken  of  his  position  by  mortg:ag:ee. — 
Watson  vs.  Edwards,  105  Cal.  70.  76,  38  Pac 
Rep.  627;  Garwood  vs.  Wheaton,  128  Cal.  399, 
404,  60  Pac.  Rep.  961.  See  Bradbury  vs.  Dav- 
enport, 114  Cal.  693,  699,  56  Am.  St.  Rep.  92, 
46  Pac.  Rep.  1062. 

7.  Abaolute    deed    aiven    by    mortgragree    to 

mortg:ag:er  upon  consideration  of  further  time 
to  avoid  expense  and  delay  of  foreclosure, 
where  understanding:  was  that  deed  would 
become  absolute  if  paid  principal  debt  and 
Interest,  and  where  not  paid  within  seven 
months  Is  a  mortg:ag:e,  and  where  denied  as 
such  It  contracts  for  forfeiture  and  denies 
rig:ht  of  redemption,  and  is  therefore  void 
(dis.  op.). — Garwood  vs.  Wheaton,  128  CaL  399. 
407,   60   Pac.   Rep.    961. 

8.  Abaolnte  conveyance  of  fee  by  mortgraser 
to    mortgragree    la    always    regarded    with    ex- 
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trem«  j«alou*7»  and  will  be  deemed  merely 
renewal  of  mortgraire*  it  possible  (dls.  op.)^ — 
Garwood  vs.  Wheaton,  128  CaL  899,  406,  60 
Pac.  Rep.  961.  See  Hickox  vs.  Lowe,  10  Cal. 
197p  811;  Bradbury  vs.  Davenport,  114  CaL 
698.  600,  66  Am.  St.  Rep.  92,  46  Pac.  Rep.  1062; 
Kerr  vs.  Gllmore,   6  Watts    (Pa.)    406. 

9.  BONA  FIDB  FURCHASB  OF  JBQJJTrr 
RBDEMPTION'  may  be  made  by  mortgragree 
and  absolute  title  may  be  thereby  acquired. — 
Green  vs.  Butler,  26  Cal.  696,  601.  See  Wat- 
son vs.  Edwards,  106  Cal.  70,  76,  88  Pac.  Rep. 
627;  Wilson  vs.  Carpenter,  62  Ind.  602;  Shaw 
vs.  Walbridge,  33  Ohio  St.  1,  6;  De  Martin  vs. 
Phelan,  47   Fed.   Rep.   768. 

10.  DOCTRUVB  «ONC10  MORTGAOB  AIR- 
WAYS MORTGAGE?'  does  not  apply  to  future 
contracts  between  mortgragrer  and  mortgagee 
for  conveyance  of  mortgaged  property. — 
Watson  vs.  Edwards,  106  Cal.  70,  76,  88  Pac 
Rep.  527;  Bradbury  vs.  Davenport,  114  CaL 
693,  699,  65  Am.  St.  Rep.  92,  46  Pac.  Rep. 
1062;  Garwood  vs.  Wheaton,  128  CaL  899,  404, 
60  Pac.  Rep.  961.  See  Lee  vs.  Evans,  8  CaL 
424.  484;  Smith  vs.  49  A  66  Quartz  Min.  Co., 
14  Cal.  242,  247;  Peugrh  vs.  Davis,  96  U.  a 
882,  bk.   24  L..   ed.   776. 

11.  Dletlnffulehed. — Rule  as  stated  in  pre- 
ceding: parag-raph  does  not  apply  in  case  of 
unsecured  debt. — McDonald  vs.  Huff,  77  Cal. 
279,  19  Pac.  Rep.  499. 

12.  Equity  of  redeaotptloa  Is  real  and  per- 
sonal interest  in  land  which  may  be  sold  or 
conveyed  by  mortgager  in  any  ordinary  mode 
of  assurance,  subject  only  to  lien  of  mortgage. 
— McMillan  vs.  Richards,  9  CaL  865,  407,  70 
Am.  Dec.   666. 

See  notes  86  Am.  Dec.  267;  98  Am.  Dec.  118, 
and  extensive  monographic  note,  as  to  con- 
tract between  mortgrager  and  mortgagee  re- 
lating to  equity  of  redemption,  in  66  Am.  St. 
Rep.  100-111. 

18.  POWER  OF  SALE  UNDER  TRUST 
DEED  of  mortgage  will  be  strictly  construed. 
—Savings  &  Li.  Soc.  vs.  Burnett,  106  CaL  614, 
684,    89    Pac.    Rep.    922.      See    Mersfelder    vs. 

§  2890.    CREATION  OF  UEN  DOES  NOT  IMPLY  PERSONAL  OBLIGATION. 

The  creation  of  a  lien  does  not  of  itself  imply  that  any  person  is  bound  to  perform 
the  act  for  which  the  lien  is  a  security. 

History:   Enacted  March  21, 1872. 


Sprinff.  189  CaL  698,  694,  78  Pac.  Rep.  462; 
Flower  vs.  EUwood,  66  IlL  438,  449;  Sears  vs. 
Uvermore,   17   Iowa   297,   86  Am.   Dec   664. 

14.     RIGHT    TO    DEAI^    WITH    PROPERTY 

and  to  make  qualified  or  absolute  transfer  of 
It  Is  essential  element  of  ownership  and  must 
be  exercised  to  fullest  extent  unless  there  is 
some  statutory  restriction  of  such  risbt. — 
Works  vs.  Merritt,  106  CaL  467,  469,  88  Pac. 
Rep.    1109. 

18.  RIGHT  TO  PAT  DBBT  ABTD  JUCDBEM 
PROPBRTY  from  lien  to  mortgraerer  at  same 
time  as  rigrht  to  foreclose  accrues  to  mort- 
gasee. — Cunningham  vs.  Hawkins,  24  CaL  408, 
408,   86  Am.  Dec.   73. 

16.  TBST  BY  1¥HICH  TO  DBTHRMINB 
WHETHBR  TRANSACTION  18  MORTGAGE  or 

defeasible  sale,  is  whether  or  not,  notwlth- 
standinfT  conveyance,  there  is  subsistingr  con- 
tinuingr  debt  from  srrantor  to  grrantee. — Farmer 
vs.  Grose,  42  CaL  169,  172;  Garwood  vs. 
Wheaton,  128  CaL  899,  408,  60  Pac.  Rep.  961. 
See  Pase  vs.  Vilhac,  42  CaL  76;  Watson  vs. 
Edwards,  106  CaL  70,  76,  88  Paa  Rep.  627. 

IIL     PLEADING  AND  PRACTICE. 

17.  ACTION  TO  litigate:  CHARACTERS 
OF  INSTRUMENT— TENDER.— Debtor  who  has 

given  deed  absolute  in  form  as  security 
for  debt  is  not  required  to  tender  payment 
before  he  can  lltlirate  character  of  instrument. 
^-Bradbury  vs.  Davenport,  114  CaL  693,  602, 
604,  66  Am.  St.  Rep.  92,  46  Pac  Rep.   1062. 

18.  BI7RDEN  OF  PROOF  IS  ON  CREDITQR 

where  absolute  conveyance  is  made  to  mort- 
gsigee  to  show  that  rigrht  of  redemption  was 
£riven  up  deliberately  and  for  adequate  con- 
sideration.— Bradbury  vs.  Davenport.  114  CaL 
693,  600,  66  Am.  St.  Rep.  92,  46  Pac  Rep.  1062: 
Russell  vs.  Southard,  68  U.  &  (12  How.)  139, 
bk.  18  L.  ed.  139;  Villa  vs.  Rodriguez,  79  XT.  a 
(12  WalL)  828,  bk.  20  L.  ed.  406;  Peugh  vs. 
Davis,  96  U.  &  332,  bk.  24  K  ed.  775.  See 
dls.  op.  in  Garwood  vs.  Wheaton*  128  CaL  899, 
406,   60  Pac  Rep.  961. 


1.  Applied,  eited.  construed,  referred  to,  etc 

2.  Assignment  of  contract  as  securitj  implies  no 

personal  obligation. 

5.  Obligation   upon   pledgeor   not   imposed    hj 

pledge. 
4.  Personal  liability  in  general  not  imposed  by 
liens. 

6.  Same — Personal  liability  not  essential  to  mort- 

gage. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Hellman  vs.  Shoulters, 
114  CaL  186.  139,  44  Pac  Rep.  916,  46  Id.  1067 
(construed   and   applied). 

2.  ASSIGNMENT  OF  CONTRACT  AS  COL- 
liATERAIi  SECURITY  for  payment  of  debt* 
and  creation  of  lien  thereon  implied  no  obll- 
ffation   of  pledgee  to   perform   or  to   pay   for 


work  which  pledgred  contracts  require  to  be 
performed  by  pledgreors. — Stone  vs.  Owens,  105 
Cal.   292.   297,  88  Pac  Rep.   726. 

8.  NO  OBLIGATION  IS  EXPRESSLY  IM- 
POSED UPON  PLEDGEOR  to  perform  or  pay 
for  work  under  pledged  contracts,  by  assign- 
ment thereof  and  &b  security  for  debt. — Stone 
vs.  Owens,  106  Cal.  292,  297,  88  Pac  Rep. 
726. 


•4.  No  persoaal  liability  can  coBstltvtioBally 
be  Imposed  upon  property-owner  In  cases  of 
liens  upon  property. — Hellman  vs.  Shoulters, 
114  CaL  186,  139,  44  Pac.  Rep.  916,  46  Id.  1057. 
See   Taylor  vs.   Palmer.   81  CaL   240,   241. 

8.  Persoa  liability  is  not  essential  to 
mortgage  (dls.  op.). — Garwood  vs.  Wheaton. 
128  CaL  899,  406,  60  Pac  Rep.  961. 
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§  2891.  EXTENT  OF  UEN.  The  existence  of  a  lien  upon  property  does  not 
of  itself  entitle  the  person  in  whose  favor  it  exists  to  a  lien  upon  the  same  property 
for  the  performance  of  any  other  obligation  than  that  which  the  lien  originally 

secured.  History:     Enacted  Mareh  21,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to,  ete. 

2.  Special  lien,  for  what  acts  enforceable. 

3.  Mortgage,  enforceable  to  what  extent. 

1.  APPLIBD,  CITBD,  GONSTRUEID,  RB- 
FERRED  TO,  etc.,  in:  Stone  vs.  Harris,  146 
Cal.  555.  80  Pac  Rep.  711,  713  (construed  and 
applied). 

As  to  Ilea  deemed  aeeessoir  to  act  for 
which  fflven  as  ■ecnrlty,  see  post  1 1909  and 
note. 

As  to  pledgee's  risht  to  seU  whea  perform- 
nnce  of  aet  is  dve»  see  post  1 8000  and  note. 


As  to  mortgmge  aot  bladla^  to  perform  aet 
for  which  Klvea  as  secnrltr,  see  post  1 29:t8 
and  note. 

a.  A  SPBCIAIi  L.IKN  CAlf  BB  BNFORCESD 
ONLiT  for  performance  of  particular  act  or 
obllgration  for  which  It  Is  held  and  of  such 
oblieratlons  as  are  incident  thereto. — Stone  vs. 
Harris,  146  Cal.  565,  80  Pac.  Rep.  711,  718. 

S.  MORTGAOBB  CAlf  BNFORCES  MORT- 
GAGE: OXLY  to  accomplish  the  object  for 
which  it  was  made. — Fernandas  vs.  Tormey, 
121   CaL   516,  620,   68   Pao.   Rep.   1119. 


§  2892.    HOLDEB  OF  UEN  NOT  ENTITLED  TO  COMPENSATION.  One  who 

holds  property  by  virtue  of  a  lien  thereon,  is  not  entitled  to  compensation  from 
the  owner  thereof  for  any  trouble  or  expense  which  he  incurs  respecting  it,  except 
to  the  same  extent  as  a  borrower,  under  sections  eighteen  hundred  and  ninety-two 
and  eighteen  hundred  and  ninety-three. 

History:  Enacted  March  21,  1872. 


1.  Attorney  has  no  lien  upon  judgment  for  com- 
pensation. 

2*  Mortgagee  in  possession  not  entitled  to  com- 
pensation. 

As  to  accoimtablllty  of  mortsaseo  In  pos-* 
■essloa  for  liieome  profltSf  etc.,  see  ante  f  2888 
and  note  par.  24. 

As  to  aarlstor  not  harlnc  lion  fos  servfces, 
see  note  87  Am.  Dec.  522. 

As  to  artisan  or  tradesman,  lien  for  ser- 
vices of,  etc.,  see  note  37  Am.  Dec.  522. 

An  to  Hens  for  serrlces  In  ffeneral»  see  notes 
87  Am.  Dec.  622;  88  Am.  Dec.  668. 

As  to  non-asslsnabllltr  of  Uens  for  aer¥ioe% 
see  note  37  Am.  Dea  528. 


1.  ATTORXKT  HAS  NO  LIBlf  rPOIV  JUDO- 
MEITT  recovered  in  favor  of  his  client  In 
compensation  for  his  services. — Mansfield  vs. 
Dorland,  2  Cal.  507,  610.  See  Russell  vs.  Con- 
way, 11  Cal.  98,  103;  Hogan  vs.  Black,  66 
Cal.  41,  42,  4  Pac.  Rep.  948;  Gaffe  vs.  Atwater. 
136   Cal.   170,   178,   68   Pao.   Rep.   681. 

2i  IVkere  mortfaseo  takes  possession  of 
naortsased  premises  his  care  and  trouble  are 
bestowed  for  furtherance  and  protection  of 
his  own  interests,  and  he  has  no  right  to  seek 
compensation  out  of  mortsrager. — Benham  vs. 
Rowe,  2  Cal.  887,  409,  66  Am.  Deo.  842. 

Repairs  and  Improvement  allowed  for. — 25 
Abl  Dec.  729;  85  Am.  Dec  89. 


ARTICLE  IV. 

PRIORITT  OF  LIBNa 

§  2897.    Priority  of  liena.  S  2899.    Order  of  resort  to  different  funds. 

§2898.    Priority  of  mortgage  for  price, 

§  2897.  PRIORITY  OF  LIENS.  Other  things  being  equal,  different  liens  upon 
the  same  property  have  priority  according  to  the  time  of  their  creation,  except  in 
cases  of  bottomry  and  respondentia. 

History:  Enacted  March  21,  1872. 


As  to   prtority   of  bottomry  Uob%   see   post 
S  8029  and  note. 


As  to  respoadeatla^   see   post  f  8036   et   seq. 
and  notes. 


§  2898.  PRIORITY  OF  MDRTOAOE  FOR  PRICaS.  A  mortgage  given  for  the 
price  of  real  property,  at  the  time  of  its  conveyance,  has  priority  over  all  other 
liens  created  against  the  purchaser,  subject  to  the  operation  of  the  recording  laws. 

Hlttory:  Enacted  March  21,  1872. 
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I.  In  General. 

1.  Applied,  cited,  eonstraedy  referred  to,  ete. 

II.  Vendors'  Liens — Purchase  Money  Paid  by 

Third  Persons. 

2.  Lien  of  vendors,  when  created. 

3,4.  Same — Vendor's  lien,  when  waived — Collat- 
eral security  as  affecting. 
6.  Same — Security    under    vendor's    lien,  how 
created. 
6-8.  Same — Lien  reserved  in  deed — ^Assignment 
of — Not  waived  by  taking  other  security. 
9.  Mortgage  for  purchase  money. 

10.  Same — ^Acceptance  of  new  mortgage,  effect 

of. 

11.  Same — Homestead  cannot  affect. 

12.  Same— Mortgage  for  purchase  money  sub- 

ject to  operation  of  recording  laws. 
18.  Purchase  money  paid  by  third  persons. 

14.  Same — Money    loaned    to    purchaser,    when 

regarded  as  purchase  money. 

15.  Same  —  Priority   of   purchase-money   mort- 

gage of  third  persons. 

L     IN  GENEIRAIi. 

1.  APPLIBD,  CITBD,  C01V8TRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Avery  vs.  Clark,  87 
Cal.  619,  627,  22  Am.  St.  Rep.  272,  26  Pac.  Rep. 
919  (construed  and  applied  in  connection  with 
11186  Code  Civ.  Proc);  Van  Loben  Sels  vs. 
Bunnell,  120  Cal.  680,  688,  63  Pac.  Rep.  266 
(construed   and   applied). 

A«  to  priorltr  of  mecluiBlos'  liens  OTcr  Uobs 
of  mortvaarey  8e«  Code  Civ.  Proc.  91192  and 
note. 

A«  to  Tendor**  Ilea,  see  also  post  §  8046  and 
note. 

II.     VENDORS'     LIENS— PURCHASE     MONET 
PAID   BY   THIRD   PERSONS. 

2.  LIEN     OF     VENDOR.— A     Teador's     ll«n 

properly  speaking  does  not  exist  until  vendor 
has  parted  with  his  title. — Kent  vs.  Williams, 
114   Cal.   537,   641.   46  Pac.  Rep.   462. 

8.  Lien  of  Teador  is  waived  by  taking 
mortgage. — ^Wells  vs.  Harter,  56  Cal.  342,  344; 
Baum  vs.  Grlgsby,  21  Cal.  172,  173,  175,  81 
Am.  Dec.  153;  Camden  vs.  Vall,  23  Cal.  633. 
See  McKeown  vs.  Collins.  88  Fla.  276,  289,  21 
So.    Rep.    103. 

See  note  81  Am.  Dee.  166. 

Compare  cases  in  next  section  for  qualifi- 
cation of  this   rule. 

.4.  Llea  of  veador  created  by  ezpreaa  reser* 
Tatloa  by  which  title  Is  retained  until  pur- 
chase price  is  paid,  Is  not  waived  by  taking 
collateral  security. — Kent  vs.  TVilliams,  114 
Cal.  537,  541,  46  Pac.  Rep.  462.  See  Longmaid 
vs.  Coulter,  123  Cal.  208,  216,  66  Pac.  Rep.  791, 

6.  Security  aader  veador**  Ilea  for  pur- 
chase money  is  created  by  express  reserva- 
tion, and  cannot  be  impaired  by  any  act  of 
vendee. — Kent  vs.  Williams,  114  Cal.  537,  641, 
46  Pac.  Rep.  462.  See  Avery  vs.  Clark,  87 
Cal.  619,  625,  22  Am.  St.  Rep.  272,  26  Pac.  Rep. 
919. 

O.  Llea  reserved  la  deed  upon  tract  of  land 
as  security  for  payment  of  balance  of  pur- 
chase price  is  more  than  vendor's  lien,  and  is 
In  effoct,  though  not  technically,  a  mortgage. 
— ^Dlngley   vs.    Bank    of   Ventura,    67    CaL    467, 


470,  471.  See  Gessner  vs.  Palmateer,  89  CaL 
89,  93,  24  Pac  Rep.  608,  13  L.  R.  A.  187;  Mc- 
Keown vs.  Collins,  38  Fla.  276.  288,  21  So. 
Rep.  103;  Bever  vs.  Bevar,  144  Ind.  167,  168. 
41   N.   E.   Rep.    944. 

7.  Llea  reserved  la  deed  passes  by  assign- 
ment of  note  secured  by  it. — Dingley  vs.  Bank 
of  Ventura,  57  Cal.  467,  471;  Gessner  vs. 
Palmateer,  89  Cal.  89,  93,  24  Pac.  Rep.  608, 
13  L.  R.  A.  187.  See  Ala.  Lowery  vs.  Peterson* 
76  Ala.  109.  IlL  Wright  vs.  Troutman,  81 
111.  374.  lad.  Lagow  vs.  Badollet.  1  Blackf. 
416,  419.  Ky.  Bradley  vs.  Curtis,  79  Ky.  327. 
Mlaa.    Moore  vs.  Lackey,  63   Miss.   86. 

8.  Llea     for     balaace     of     pttrcbase     price 

reserved  in  deed  is  not  waived  by  taking  of 
other  security. — Dingley  vs.  Bank  of  Ventura, 
67   Cal.   467,   470,   471. 

«.  MORTGAGE  FOR  PURCHASB  MONET 

is  prior  to  any  other  lien. — Guy  vs.  Carrlere, 
6   CaL    611. 

10.  Acceptaace  of  aew  mortsagCy  effect  of. 

— Execution  of  new,  and  satisfaction  of  old 
mortgage,  are  regarded  as  simultaneous  acts; 
and  security  for  purchase  money  for  debt 
cannot  be  lost  by  acceptance  of  new  mortgage 
intended  to  supplant  old  one. — Dillon  vs. 
Byrne,  6  Cal.  466,  457.  See  Blrrell  vs.  Schie. 
9  Cal.  104,  107;  Carr  vs.  Caldwell,  10  Cal.  380, 
386,  70  Am.  Dec.  740;  Swift  vs.  Kraemer,  13 
Cal.  626,  630,  73  Am.  Dec.  603;  Van  Sandt  vs. 
Alvis,  109  Cal.  166,  169,  60  Am.  St.  Rep.  27.  41 
Pac.  Rep.  1014. 

11.  Ifo  homestead  affecting  secnrlty  of 
mortgage '  given  for  purchase  of  premises  can 
be  carved  out  of  property. — Montgomery  vs. 
Tutt.  11  Cal.  190,  191,  194;  McHendry  vs. 
Rellly,  13  Cal.  75,  76.  See  Crlsty  vs.  Dyer, 
14  Iowa  438,  442,  81  Am.  Dec.  493,  495;  Hopper 
vs.  Parkinson,  5  Nev.   233,   238. 

12.  Mortgage  glvea  for  parchase  of  real 
property  at  time  it  is  conveyed  has  priority 
over  all  other  liens  created  against  the  pur- 
chaser, subject  to  operation  of  the  recording 
laws. — Van  Loben  Sels  vs.  Bunnell,  120  Cal. 
680,    683,    63    Pac.   Rep.   266. 

13.  PURCHASE  MONEY  PAID  BT  THIRD 
PEnSONS. — ^Advance  of  money  by  third  person 
to  pay  off  purchase  money  due,  is  equivalent  to 
so  much  purchase  money,  and  where  this  is 
done  debt  is  to  all  Intents  and  purposes  same, 
although  creditor  be  changed. — Carr  vs.  Cald- 
well, 10  Cal.  380,  885,  70  Am.  Dec.  740.  See 
Nichols  vs.  Overacker,  16  Kan.  64,  59. 

14.  Claims  of  third  persoaa  to  have  their 
mortgages  upheld  as  purchase-money  mort- 
gages have  been  recognized  only  when  It  has 
been  made  to  appear  that  money  was  loaned 
to  purchaser  for  express  purpose,  and  was 
used  for  express  purpose  of  paying  for  prop- 
erty.— ^Van  liOben  Sels  vs.  Bunnell,  120  CaL 
680,  684,  68  Pac.  Rep.  266. 

IB.  Pnrchaae-moaey  mortgage  of  third  per- 
aoaa  can  take  priority  only  subject  to  opera- 
tion of  recording  laws,  and  where  there  is 
subsisting  prior  and  valid  Hen  of  record  upon 
property  such  purchase-money  mortgage  is 
subject  to  such  prior  lien. — Van  Loben  Sels 
vs.  Bunnell,  120  Cal.  680.  684,  63  Pac.  Rep   266. 
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§2899.  ORDER  OF  RESORT  TO  DIFFERENT  FUNDS.  Where  one  has  a 
lien  upon  several  things,  and  other  persons  have  subordinate  liens  upon,  or  inter- 
ests in,  some  but  not  all  of  the  same  things,  the  person  having  the  prior  lien,  if  he 
can  do  so  without  risk  of  loss  to  himself,  or  of  injustice  to  other  persons,  must 
resort  to  the  property  in  the  following  order,  on  the  demand  of  any  party  inter- 
ested : 

1.  To  the  things  upon  which  he  has  an  exclusive  lien; 

2.  To  the  things  which  are  subject  to  the  fewest  subordinate  liens; 

3.  In  like  manner  inversely  to  the  number  of  subordinate  liens  upon  the  same 
thing;  and, 

4.  When  several  things  are  within  one  of  the  foregoing  classep,  and  subject  to 
the  same  number  of  liens,  resort  must  be  had — 

(1.)  To  the  things  which  have  not  been  transferred  since  the  prior  lien  was 
created ; 

(2.)  To  the  things  which  have  been  so  transferred  without  a  valuable  considera- 
tion; and, 

(3.)  To  the  things  which  have  been  so  transferred  for  a  valuable  consideration 
in  the  inverse  order  of  the  transfer. 

History:   Enacted  March  21, 1872. 

I.  In  General. 

1.  Applied,  cited,  constraed,  referred  to,  etc 

2.  Construction. 

II.  Marshaling  Assets. 

3, 4.  Doctrine  of  marshaling  assets — ^Bule  stated. 

5.  Same — Land  subject  to  liens — When  vendee 

may  require  creditor  to  proceed  against 
other  land. 

6.  Same — Eule  as  to  whom  applicable. 

7.  Same — Rule  applies  to  sureties,  when. 

8.  Same — Mortgage  upon,  when  change  in  own- 

ership does  not  affect. 

9.  Mortgager's    grantee    of    right   of  way — 

Bights  of  as  against  encumbrances  upon 
land. 

10.  Same — ^Belease  by  mortgagee  cannot  preju- 

dice grantee  of  right  of  way. 

11.  Lien   on   different   parcels   of   land — ^When 

specific  parcels  charged  first  with  mort- 
gage debt. 

12.  Same — When    mortgage    enforced    against 

unsold  portions. 

13.  Same — Order  of  sale  of  mortgaged  lands. 

14.  Sale  of  land  in  inverse  order  of  alienation, 

rule  as  to. 

15.  Same — ^When  mortgaged  property  is  entirely 

sold,  rule  not  applicable. 

16.  Prior  lien-holder — When  compelled  to  resort 

to  exclusive  security. 

17.  Hule  compared  as  to  rights  between  debtor 

and  creditor. 

18.  Security   given    expressly    for   payment    of 

debt,  first  to  be  exhausted. 

19.  Subordinate  lien-holder,  rights  of  as  against 

prior  lien-holder. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Kent  vs.  Williams.  114 
Cal.  637.  541.  46  Pac.  Rep.  462  (construed  and 
applied);  Woodward  vs.  Brown.  119  Cal.  283. 
236.  63  Am.  St.  Rep.  108,  109,  61  Pac.  Rep.  2. 
642  (construed  and  applied);  Irvine  vs.  Perry. 

C.  C.~126. 


119  Cal.  862.  365.  51  Pac.  Rep.  544.  949  (con- 
strued and  applied);  Mack  vs.  Shafer.  136  Cal. 
113.  117.  67  Pac.  Rep.  40  (construed  and  ap- 
plied); Estate  of  Levin  Bros.,  139  Cal.  860.  362, 
63  Pac.  Rep.  335.  73  Id.  169  (construed  and 
applied);  Merced  S.  S.  Bank  vs.  Simon,  141 
Cal.  11.  12,  74  Pac.  Rep.  356  (construed  and 
applied);  Summerville  vs.  March.  142  Cal.  654. 
557.  100  Am.  St.  Rep.  145.  76  Pac.  Rep.  388 
(construed  and   applied). 

Am  to  doctrine  of  marshalliiff  assets  In  iren- 
eral,  see  notes  59  Am.  Rep.  389;  11  Am.  Dec. 
799,  and  monographic  note  by  Robert  Desty, 
6  li.  R.  A.  280,  281. 

As  to  marahallns  of  assets  as  aflectlns 
priority  of  state  or  United  States  claims,  see 
monographic  note  by  F.  H.  Bowlby.  29  L.  R. 
A.   248. 

As  to  marshaling  srantor's  assets  la  favor 
of  srantee,  see  monogrraphic  note  by  H.  P. 
Parnham.  13  L.  R.  A.  724. 

As  to  partnership  and  separate  creditors, 
marshaling  assets  bet^reen,  see  notes  64  Am. 
Dec.   203;   46  Am.   Dec.   447. 

As  to  snbseqnent  mortsagee,  when  he  may 
compel  marshallnff  of  assets,  see  note  90  Am. 
Dec.  607. 

2.  CONSTRUCTIOHr. — Role  as  stated  In 
section  applies  only  to  cases  where  It  can  be 
followed  without  injustice  to  other  persons. — 
Irvine  vs.  Perry,  119  Cal.  852,  356,  51  Pac.  Rep. 
644,    949. 

n.     MARSHALING  ASSETS. 

8.  DOCTRINES  OF  MARSHALING  ASSBTS. 
—Where  one  creditor  has  Hen  on  two  funds 
and  another  lien  on  only  one  of  them,  former 
must  first  proceed  agralnst  that  on  which  latter 
has  no  lien. — Kent  vs.  Williams,  114  Cal.  637, 
641,  46  Pac.  Rep.  462.  See  Woodward  vs. 
Brown,  119  Cal.  283,  296.  63  Am.  St.  Rep.  108, 
61  Pac.  Rep.  2.  542;  Estate  of  Levin  Bros, 
(dis.  op.),  139  Cal.   350.  861,  63  Pac  Rep.   836. 
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7S  Id.  169;  Maroed  &  S.  Bank  vs.  Simon,  141 
Cal.  11.  12,  74  Pac.  Rap.  866. 

4.  It  la  seBaral  prlaelplc  of  eonrts  of  eqaltT 

that  where  one  party  has  lien  or  interest  in 
two  funds  for  debt,  and  another  party  has 
lien  or  interest  in  one  only  of  funds  for  an- 
other debt,  latter  has  right  to  compel  former 
to  resort  to  other  fund  in  the  first  instance 
for  satisfaction,  if  that  course  be  necessary 
for  satisfyinsT  claims  of  both  parties,  wherever 
it  will  not  infringe  upon  rights  or  operate 
to  prejudice  of  party  entitled  to  default  fund. 
— ^Mack  vs.  Shafer.  186  CaL  118.  117,  67  Pac. 
Rep.   40. 

5.  Where  land  is  purchased  which  is  sub- 
ject to  lien  which  is  also  lien  upon  other  land 
belonging  to  vendor,  vendee  may  require 
creditor  to  proceed  first  against  latter  land 
not  covered  by  conveyance. — Mack  vs.  Shafer, 
135  Cal.   113,   117.  67  Pao.  Rep.  40. 

C  Rule  stated  In  preceding  paragmpli  ap- 
plied not  only  to  vendee,  but  any  one  having 
substantial  and  valuable  interest  in  any  of 
separate  parcels  of  land. — Mack  vs.  Shafer, 
135  Cal.  118,  117,  67  Pac.  Rep.  40. 

7.  Rnle  applies  to  cases  of  surety  whose 
property  Is  pledged  by  subsequent  conveyance 
to  answer  debt  of  principal. — ^Raun  vs.  Rey- 
nolds, 11  Cal.  16,  80. 

8.  mortgage:  VPOIV  SBTSRAIi  PARCBL.S 
OF  LAlfD  creates  encumbrance  alike  upon 
all  parts,  and  no  subsequent  ohange  in  owner- 
ship of  mortgaged  premises,  or  any  part  there- 
of, of  which  mortgagee  is  ignorant  can  in 
any  degree  limit  his  original  rights  conferred 
by  the  security. — Woodward  vs.  Brown,  119 
Cal.  283,  296,  68  Am.  St.  Rep.  108.  109.  61  Pac. 
Rep.  2,  642.  See  Merced  S.  S.  Bank  vs.  Simon, 
141  Cal.  11,  18.  74  Pac.  Rep.  866. 

9.  Mortgager's  grantee  of  right  of  way  over 
lands  has  right  to  have  portion  of  mortgaged 
premises  not  covered  by  such  right  of  way 
first  sold. — Merced  S.  S.  Bank  vs.  Simon,  141 
Cal.   11,  12.   74  Pac.  Rep.   866. 

10b     Mortgagee    cannot    release    portions    of 

mortgaged  premises  so  as  to  prejudice  pur- 
chaser of  right  of  way  by  prior  deed. — ^Merced 
S.  S.  Bank  vs.  Simon,  141  Cal.  11,  12.  74  Pac. 
Rep.  356.  See  Kent  vs.  Williams,  114  Cal. 
537.  46  Pac.  Rep.  462;  Woodward  vs.  Brown, 
119  Cal.  283,  68  Am.  St  Rep.  108,  61  Pac.  Rep. 
2,   642. 

11.  LIRN  our  DIFFBRBNT  PARCELS  OF 
LAND. — Where  there  is  lien  on  different  par- 
cels of  land  for  payment  of  same  debt,  and 
some  of  these  lands  still  belong  to  lienor, 
his  part  of  land  as  between  himself  and 
purchasers  of  portions  of  land   shall  be  first 


chargeable  with  debt. — Raun  vs.  Reynolds.  11 
Cal.  14,  15.  20.  See  Abbott  vs.  Powell,  6  Sawy. 
C.  C.  91,  94,   1   Fed.  Cas.  24. 

12.  Sale  of  portions  of  lnnd« — ^Where  mort- 
gager has  sold  portion  of  mortgraged  lands 
mortgage  must  be  enforced  first  agrainst  un- 
sold portion  of  mortgaged  premises  before 
resort  can  be  had  to  portion  sold. — Summer- 
ville  vs.  March,  142  Cal.  664,  100  Am.  St.  Rep. 
146,    76   Pac.   Rep.   888. 

18.     Order    of    sale    of    mortgaged    lands. — 

Court  may  direct  sale  of  mortgaged  lands  In 
inverse  order  of  their  alienation. — Woodward 
vs.  Brown,  119  Cal.  283.  296,  68  Am.  St  Rep. 
10^,  109.  61  Pac  Rep.  2,  642.  See  Kent  vs. 
Williams.  114  Cal.  637,  46  Pac  Rep.  462. 

14.  SALE  OF  LAND  Ilf  nrVBRSE  ORDER 
OF  ALIENATIOlf. — Doctrine  of  selling  mort- 
gaged property  which  has  been  alienated  by 
mortgager  in  inverse  order  of  alienation  Is 
not  so  unyielding  but  that  it  may  be  controlled 
by  circumstances. — Irvine  vs.  Perry,  119  CaL 
862,   856,  61   Pac.   Rep.   644,  949. 

15.  Wkere  mortgaged  property  luus  been 
entirely  sold  in  different  parcels  to  different 
persons  at  different  times.  It  would  be  in- 
equitable to  apply  rule  stated  In  this  section, 
but  where  only  portion  of  mortgaged  prop- 
erty has  been  sold  purchaser  would  be  en- 
titled to  Invoke  rule  as  agrainst  mortgager 
to  retain  residue  thereof. — Irvine  vs.  Perry, 
119  Cal.  862,  856,  61  Pac  Rep.  644,  949. 

IC  PRIOR  LIEBT-HOLDBR  may  be  com- 
pelled to  resort  first  to  exclusive  security  held 
by  him  when  he  can  do  so  without  risk  of 
loss  to  himself  or  injustice  to  others. — Bstate 
of  Levin  Bros.,  139  Cal.  350,  862,  68  Pac.  Rep. 
836,   78   Id.    169. 

17.  Rnle    stated    In    tkls    seetlon    oontpared 

with  rule  stated  in  post  §  3433  relating  to 
rights  as  between  debtor  and  creditor. — Es- 
tate of  Levin  Bros.,  139  Cal.  360,  862,  68  Pac 
Rep.  356,  78  Id.  159.  See  People  vs.  Reming- 
ton. 121  N.  Y.  828,  24  N.  E.  Rep.  798.  8  L.  R. 
A.  468;  Merrill  vs.  National  Bank,  178  U.  S. 
181,  184,  bk.  48  L.  ed.  640,  19  Sup.  Ct  Rep.  860. 

18.  Security  given  expressly  for  payment 
of  debt  must  first  be  exhausted  before  resort 
can  be  had  to  other  security  claimed. — ^Moran 
vs.  Qardemeyer,  88  Cal.  102.  104,  28  Pac  Rep.  8. 

10.     SUBORDIBTATB       LIEN-HOLDER       has 

right  under  the  law  to  demand  that  prior 
lien-holder  shall  resort  to  things  upon  which 
he  has  an  exclusive  lien,  etc,  for  satisfaction 
of  his  lien  if  he  can  do  so  without  risk  of 
loss  to  himself  or  of  injustice  to  other  per- 
sons.— Chandler  vs.  People's  Savings  Bank,  61 
C%L    896,    899. 
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ARTICLE  V. 

REDBMPTION  FROM  LIEN. 


9  2903.    Bight  to  redeem.    Subrogatiom 
9  2904.    Eights  of  inferior  lienor. 


5  2905.    Bedemption  from  lien,  how  made. 


§  2903.  BIOHT  TO  BEDEEM.  SUBBOOATION.  Every  person,  having  an  in- 
terest in  property  subject  to  a  lien,  has  a  right  to  redeem  it  from  the  lien,  at  any 
time  after  the  claim  is  due,  and  before  his  right  of  redemption  is  foreclosed,  and, 
by  such  redemption,  becomes  subrogated  to  all  the  benefits  of  the  lien,  as  against 
all  owners  of  other  interests  in  the  property,  except  in  so  far  as  he  was  bound 
to  make  such  redemption  for  their  benefit. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c.  CDLIX,  p.  617. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,3.  Construction — ^lien  as  cloud  upon  title,  ex- 
tinguishment of — Change  effected  by  code 
as  to  rules  of  limitation, 

■ 

n.    Foreclosure  and  Bedemption — ^Bights  as  to. 

4.  Debt  regarded   as  principal — Mortgage  as 

mere  incident. 

5.  Limitation  upon  right  to  redeem,  adverse 

possession  as. 

6.  Mortgagee   as   purchaser   of    right    of   re- 

demption — Effect  of  purchase. 

7.  Mortgagee  purchaser  as  to  subsequent  mort- 

gagees. 
8, 9.  Mortgager,  position  of  with  respect  to  prop- 
erty after  sale  thereof — ^When  control  over 
premises  is  relinquished. 

10.  Power  to  sell,  etc.,  vested  in  person  to  whom 

property  belongs. 

11.  Beal  owners — ^Bights  of  as  to  redemption. 

12.  Bight  to  redeem  and  right  to  foreclose  are 

reciprocal. 

13.  Same— -Compare  with  rule  that  right  to  re- 

deem is  unaffected  by  extinguishment  of 
right  to  foreclose. 

14.  Same — ^Bight  and  time  to  redeem,  when  and 

how  flx^. 

15.  Bight  of  redemption  for  limited  period  un- 

der foreclosure  of  lien  reserved  in  deed. 

16.  Sale  of  mortgaged  property  under  power  of 

sale,  etc.,  effect  ox. 

HI.    Pleading  and  Practicei 

17.  Action — Bights  of  true  owner  to   redeem^ 

when  barred  in  action  to  foreclose. 

18.  Same — ^Action  to  foreclose — Place  of  triaL 

19.  Same — ^Answer,  when  complete  bar  to  ac- 

tion to  foreclose  deed  intended  as  mort- 
gage. 

20.  Belief  granted  in  equity  for  innocent  mis- 

take. 

L     IN  QENERAU 

1.  APPI^IEDy  CITED,  COBTSTRUEDf  RE- 
FERRED TO,  etc.,  in:  Dodge  vs.  Meyer,  61 
Cal.  406,  429  (erroneously  cited  In  dls.  op.  for 
12998);  Randan  vs.  Duff.  79  Cal.  116,  120,  It 
Pao.  Rep.  688.  21  Id.  610,  8  U  R.  A.  764  (con- 
strued and  applied);  Hall  vs.  Amott,  80  CaL 
348,  866,  22  Pac.  Rep.  200  (eonstrued  and  ap- 


plied); Allen  vs.  Allen,  96  Cal.  184.  196.  201. 
208,  27  Pac.  Rep.  80.  30  Id.  218,  16  1^.  R.  A. 
646    (construed  and  applied). 

As  to  actloBs  for  redemptlOB,  vrho  mre  en- 
titled to  nuilBtalB,  etc^  see  Code  Civ.  Proc. 
§  847  and  note. 

Aa  to  foreoloavre  of  pledffco'a  rl^lit  of  re- 
demption, see  post  I  8011  and  note. 

Am  to  llmltntloB  of  rlsrht  to  redeem,  see 
Code  Civ.  Proc.  9  846  and  note. 

Aa  to  rodeemlns  mortva^e  of  real  property 
vrlth  or  vrlthont  aecovnt  of  rento  and  prollto, 
see  Code  Civ.  Proo.  |  346  and  note. 

Aa  to  risht  of  redemption  of  real  property, 
see  Code  Civ.  Proo.  (S  701-707  and  notes. 

Aa  to  who  are  redeemera  on  aalea  of  real 
property,  see  Code  Civ.  Proo.  9  701  and  note. 

S.  CONSTRUCTIOIV.^ — This  section  changred 
the  rule  laid  down  in  Raynor  vs.  Drew.  78 
Cal.  807.  18  Pac.  Rep.  866.  and  cases  cited 
therein,  and  is  intended  to  srivo  the  mortsagrer 
or  other  persons  interested  the  privilege,  at 
any  time  after  principal  obligation  becomes 
due.  to  have  lien,  that  would  otherwise  cloud 
their  title,  extingruished  upon  paylngr  debt,  re- 
grardless  of  running  of  statute  of  limitations 
against  principal  obligation. — ^Hall  vs.  Arnott, 
80  Cal.  848.  866,  22  Pac.  Rep.  200. 

3.  By  provisions  of  this  section  and  9  846 
Code  Civ.  Proc  rules  of  limitation  different 
from  those  previously  followed  in  courts  of 
this  state  are  made  applicable  to  mortgages 
made  before  as  well  as  those  made  after 
adoption  of  the  codes,  unless  remedy  was 
extinguished  at  time  codes  took  effect. — Allen 
vs.  Allen.  96  Cal.  184.  196,  27  Pao.  Rep.  30,  80 
Id.   213.  16  L.  R.  A.  646. 

n.     FORECLOSURE      AND      REDEMPTION- 
RIGHTS  AS   TO. 

4.  DEBT    IS    REGARDED    AS    PRINCIPAI. 

and  mortgage  is  mere  incident. — ^Allen  vs. 
Allen.  96  Cal.  184,  197.  37  Pac.  Rep.  80,  80 
Id.    213.   16   L.    R    A.   646. 

5.  ONLY  LIMITATIOIVS  UPON  RIGHT  TO 
REDEEM  is  when  mortgagee  or  any  one  claim- 
ing under  him  has  continuously  maintained 
adverse  possession  of  premises  for  five  years 
after  breach  of  some  condition  of  mortgage.— 
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Hall  va.  Arnott,  80  CaL  848.  856,  22  Paa  Rep. 
200. 

6.  Hortgrasea  may  always  purchase  the 
mortfirager's  ri^ht  of  redemption  and  thus  ac- 
quire an  absolute  title. — Watson  vs.  Edwards, 
105  Cal.  70,  76,  38  Pac  Rep.  627;  Garwood  vs. 
Wheaton,   128   Cal.   399.  404.  60   Pac.   Rep.   961. 

7.  MORTGAGEE  IS  PURCHASER  AS  TO 
SURSEC^UENT  MORTGAGEES  and  encum- 
brancers in  as  full  sense  as  he  is  with  respect 
to  person  having  prior  undisclosed  interest 
in  estate  mortgaged. — Randall  vs.  Duff.  79  CaL 
116.  119,  19  Pac  Rep.  532.  21  Id.  610«  8  L. 
R.  A.   754. 

8.  Mortg^agrer,  after  disposlnsr  of  mortgrasod 
premises  by  deed  of  bargain  and  sale,  hence- 
forth is  mere  strangrer.  and  without  power  to 
destroy  or  Impair  the  efficacy  of  lien  created 
by  subsequent  renewal  of  first  mortsage  note. 
— Lord  vs.  Morris.  18  Cal.  482;  Lent  vs.  Morrill, 
25  Cal.  492,  499. 

9.  Mortgager,  after  disposlnsr  of  mortgaged 
premises  by  deed  of  sale,  loses  all  control  over 
them,  his  personal  liability  thereby  being 
separate  from  ownership  of  land,  and  he  can, 
by  no  subsequent  act,  create  or  revive  charges 
upon  premises. — Lord  vs.  Morris.  18  Cal.  482, 
490.  Bee  Wood  vs.  Goodfellow.  43  Cal.  185. 
188;  California  Bank  vs.  Brooks,  126  Cal.  198, 
200.  59  Pao.  Rep.  302;  Cook  vs.  Prindle.  97 
Iowa  464.  69  Am.  St.  Rep.  424.  66  N.  W.  Rep. 
781;  Nix  vs.  Tardwell.  2  Posey  (Tex.)  268; 
Damon  vs.  Leque,  17  Wash.  673.  50  Pac.  Rep. 
485. 

in.  Power  Is  vested  oloae  In  party  to  whom 
property  belongs,  of  encumbering  property, 
and  extending  life  of  existing  encumbrances 
for  longer  period  of  time  than  that  to  which 
they  were  limited  In  flrst  instance,  as  well 
as  right  to  dispose  of  property  in  any  and  all 
possible  modes. — ^Lent  vs.  Morrill,  26  Cal.  492. 
499. 

11.  REAL  OWNERS  HATE  RIGHT  TO  RE- 
DEEM their  property  from  encumbrances  to 
which  It  has  been  subjected  by  fraud  of 
agent  of  their  predecessor  In  interest,  and 
they  cannot  be  deprived  of  this  right  by  suits 
to  which  they  are  not  parties. — Randall  vs. 
Duff,  79  Cal.  116.  126,  19  Pac.  Rep.  532.  21  Id. 
610.  8  L.  R.  A.  754. 

12.  Right  to  redeem  and  right  to  foreclose 
are  reciprocal;  where  one  Is  lost  the  other 
cannot  be  enforced. — Grattan  vs.  Wiggins,  23 
Cal.  16,  35;  Arrlngton  vs.  Llscom,  34  Cal.  365, 
S70,  872,  94  Am.  Dec.  722;  Taylor  vs.  McClain, 
60  Cal.  651,  652;  Allen  vs.  Alleii,  95  Cal.  184, 
197,  27  Pac.  Rep.  30,  30  Id.  218,  16  L.  R.  A. 
646. 

18.  Compare  I  That  right  to  redeem  and 
right  to  foreclose  were  barred  at  the  same 
time  was  undoubtedly  law  of  this  state  prior 
to  adoption  of  codes;  but  since  codes  were 
enacted,  right  to  redeem  is  unaffected  by  ex- 


tinguishment of  right  to  foreclose.  (Dis.  op. 
by  Beatty,  C.  J.  in  Allen  vs.  Allen.  95  Cal. 
184.  201,  27  Pac  Rep.  30.  SO  Id.  213.  16  L.  R. 
A.  646*  citing  in  support  of  this  statement 
Raynor  vs.  Drew,  72  CaL  307.  310.  13  Paa 
Rep.  866;  Warder  vs.  Enslen.  73  Cal.  291,  14 
Pac.  Rep.  874;  Booth  vs.  Hoskins,  75  Cal.  271, 
17  Pac.  Rep.  225;  De  Cazara  vs.  Orefia,  80  Cal. 
132,  134,  22  Pac.  Rep.  74;  Hall  vs.  Amott,  80 
CaL  348,  354,  22  Pac.  Rep.  200.) 

14.  Tke  right  and  time  to  redeem  are  fixed 
by  laws  at  time  contract  is  executed;  and 
subsequent  legislation  cannot  change  the 
rights  or  obligations  of  the  parties,  or  extend 
the  time  for  action. — ^Allen  vs.  Allen,  95  CaL 
184,  197,  27  Pac.  Rep.  80,  30  Id.  213.  16  L.  R. 
A.  646.  See  He,  Phinney  vs.  Phinney.  81 
Me.  450.  10  Am.  St  Rep.  266.  Mluu  Heyward 
vs.  Judd.  4  Minn.  488.  Fed.  Bronson  vs. 
Kinzle.  42  U.  &  <1  How.)  311,  316,  bk.  11  L. 
ed.  143;  Walker  vs.  Whitehead,  83  U.  S.  (16 
WalL)   314,  318.  bk.  21  L.  ed.   357. 

15.  RIGHT  OF  REDEMPTIOlf  FOR  A  LIM- 
ITEID  PERIOD  after  foreclosure  sale  exists 
where  foreclosure  Is  had  of  lien  reserved  in 
deed  for  balance  due  upon  purchase  price. — 
Dlngley  vs.  Bank  of  Ventura.  67  Cal.  467,  471. 

16.  Where  sale  is  made  of  mortgaged  prop- 
erty by  virtue  of  power  of  sale  contained  in 
mortgage,  and  mortgagee  becomes  purchaser, 
equity  of  redemption  still  attaches  to  property 
in  favor  of  mortgager. — Ben  ham  vs.  Rowe.  2 
Cal.  387,  408,  56  Am.  Dec  342.  See  Moore  vs. 
Tltman,  44  IlL  367;  Thornton  vs.  Irwin.  43 
Mo.  163,  167;  Verg  vs.  Russell,  65  N.  H.  646. 
649,   23  AtL   Rep.    522. 

IIL     PLEADING  AND  PRACTICE. 

17*  ACTION. — In  order  to  bar  right  of  true 
owner  to  redeem  he  must  be  made  party  to 
action  by  "innocent  mortgagee"  in  action  to 
foreclose. — Randall  vs.  Duff.  79  CaL  115.  121, 
19  Pac.  Rep.  532.  21  Id.  610,  8  L.  R.  A.  764. 

18.  Action  to  foreclose  must  be  brought 
where  property  is  situated. — Allen  vs.  Allen, 
95  CaL  184.  196.  29  Pac  Rep.  80,  80  Id.  813.  16 
L.   R.   A.    646. 

19.  In  action  to  foreclose  deed  intended  as 
mortgage,  answer  that  there  was  no  promise, 
either  express  or  Implied,  on  part  of  alleged 
mortgager  to  repay  purchase  money  is  a 
complete  bar  to  the  action. — Henley  vs.  Hotal- 
ing.    41    CaL    22,    28. 

20.  RELIEF  GRANTED  IN  BCtUITY  FOR 
INNOCENT  MISTAKE.— A  qualified  redemp- 
tioner  who  attempts  in  good  faith  to  redeem 
within  proper  time  and  who  is  prevented  from, 
perfecting  a  valid  redemption  by  innocent  mis- 
take in  respect  to  character  of  spurious  note 
may  ask  relief  from  the  consequences  of  mis- 
take and  be  allowed  to  perfect  redemption.-— 
Pownall  vs.  Hall.  45  CaL  189,  198.  See  Ko- 
foed  vs.  Gordon,  123  CaL  824.  64  Pac.  Rep. 
1115. 


§  2904.  RIOHTS  OF  INFERIOR  LIENOR.  One  who  has  a  lien  inferior  to  an- 
other, upon  the  same  property,  has  a  right: 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner  might,  from  the 
superior  lien;  and, 
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2.  To  be  subrogated  to  all  the  benefits  of  the  superior  lien,  when  necessary  for  the 
protection  of  his  interests,  upon  satisfying  the  claim  secured  thereby. 

History:   Enacted  March  21, 1872. 


I.    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

IT.    Liens,  Priority  of — ^Redemption  From. 

2*  Cancelation  of  old  mortgage  bj  snbstitu- 
tion  of  new  mortgage  contemporaneous 
acts. 
3.  Creditor  by  purchase  at  judgment  sale- 
Lien  of. 
4,  5.  Same — Lien  of  judgment  purchaser,  when 
not  effective  as  to  subsequent  purchas- 
ers. 

6.  Legal  rights  of  parties  changed  by  mis- 

take, when  equity  wiU  correct. 

7.  Mortgage  foreclosure,  when  vests  title. 

8.  Prior  lien  gives  prior  claim. 

9.  Purchaser  at  foreclosure  sale — ^Bights  of. 

10.  Taxes  as  superior  liens,  etc* 

III.    Subrogation. 

11.  Equitable   assignee   of   mortgage   subro- 

gated to  rights  of  mortgagee. 

12.  Equitable  subrogation,  when  properly  ap- 

plied. 
13, 14.  Same — Equity  not  controlled  by  rules  of 
law — Lesser    estate,    when   merged    in 
greater. 

15.  Lien,   when  preserved  after  satisfied   of 

record. 

16.  Lien,  when  not  effective  as  against  sub- 

sequent bona  fide  purchaser. 

17.  Merger,  when  effected. 

18.  Mortgaged  premises,  conveyed  by  mort- 

gager to  mortgagee,  when  will  not  af- 
fect first  mortgage. 

19.  Mortgage  substituted  for  another,  when 

equity  will  keep  first  mortgage  alive. 

20,21.  Payment  of  judgment  of  foreclosure — 
Purchaser's  rights  as  against  junior 
mortgagee. 

22,  23.  Person  having  subsequent  interest  in  prop- 
erty, rights  of — When  subrogated  to 
prior  lien-holder's  rights. 

24.  Question  of  merger  one  of  intention. 

25.  Kight  to  pay  superior  liens  not  dependent 

upon  contract. 

III.    Pleading  and  Practice. 

26.  Action  by  subsequent  mortgagees,  when 

not  maintainable. 

27.  Parties — Junior  encumbrancers  not  neces- 

sary, though  proper  parties  in  foreclos- 
ure. 

28.  Same — Foreclosure,  when  does  not  affect 

rights  of  junior  mortgagee. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RES- 
FERRED  TO,  etc.,  in:  Swain  vs.  Stockton 
Sav.  &  U  Soc,  78  Cal.  600,  603,  604,  12  Am.  St. 
Rep.  118,  21  Pac.  Rep.  S66  (construed  and  ap- 
plied). 

As  to  priority  of  liens  In  ffeaeral,  see  notes 
•  U  R.  A.  481;   20  L.  R.  A.  719. 

A«  to  aubrosatlon  of  Junior  mortffaffee  of 
■nperlor  liens,  see  note  6  L.  R.  A.  73. 


IL     LIENS,    PRIORITY    OF— REDEMPTION 

FROM. 

S.  CANCELATION  OF  OLD  MORTGAGE 
AND    SUBSTITUTION    OF   NEW   ONE   are    re- 

g;arded  as  contemporaneous  acts,  and  merely 
change  form  and  not  substance  of  obligation. 
— Tolman  vs.  Smith,  86  Cal.  280,  290,  24  Pac. 
Rep.  748.  See  White  vs.  Stevenson,  144  Cal. 
104,  108,  77  Pac.  Rep.  828. 

8.  CREDITOR  BY  PURCHASE  AT  JUDG- 
MENT SALE. — Creditor  who  has  purchased  at 
Judsrment  sale  of  real  property  under  judge- 
ment In  action  has  lien  after  such  sale  and 
before  deed  is  made  by  sheriff  and  before 
time  of  redemption  has  passed. — Swain  vs. 
Stockton  Sav.  &  U  Soc,  78  Cal.  600,  604,  12 
Am.  St.  Rep.  118.  21  Pac.  Rep.  866.  See  People 
▼8.  Mayhew,   26  Cal.   656,   661. 

4.  Where  It  is  necessary  to  protection  of 
judgment  creditor's  interest  that  he  should 
redeem  property  he  had  purchased  at  sheriff's 
sale,  from  a  superior  lien,  and  hold  the  lien 
himself,  junior  judgrment  creditors  had  right 
to  redeem  property  from  prior  j udgrm en t » cred- 
itor, but  he  could  only  require  such  junior 
judgement  creditors  to  repay  such  amounts  as 
were  secured  by  superior  lien. — Swain  vs. 
Stockton  Sav.  &  L.  Soc,  78  Cal.  600,  604,  12  Am. 
St.  Rep.  118,  21  Pac.  Rep.  366. 

5.  Lien  of  Jndsment  purchaser  at  foreclos- 
ure sale  will  not  be  kept  alive  to  prejudice  of 
party  who  had  purchased  premises  when  it 
appeared  of  record  that  lien  had  been  dis- 
charged, and  who  had  no  knowledge  of 
equities  on  which  lien  of  judgment  should  be 
kept  alive  after  being  discharged. — Persons 
vs.  Shaeffer,  66  Cal.  79,  80.  3  Pac  Rep.  94.  See 
Guy  vs.  Du  Uprey.  16  Cal.  196,  76  Am.  Dec. 
618;  Richards  vs.  Griffith,  92  Cal.  493.  496.  27 
Am.  St.  Rep.  156,  28  Pac.  Rep.  484;  Bunn  vs. 
Lindsay,  95  Mo.  250.  6  Am.  St.  Rep.  48,  7  S. 
W.  Rep.  473;  Amick  vs.  Woodworth,  68  Ohio 
St  86.  105,  60  N.  E.  Rep.  437. 

0.  When  legal  rights  of  parties  have  been 
changed  by  mistake,  equity  restores  them  to 
their  former  conditions  when  it  can  be  done 
without  interfering  with  any  new  rights  ac- 
quired on  faith  and  strength  of  altered  con- 
dition of  legal  rights  and  without  doing 
injustice  to  other  persons.  —  Shaffer  vs. 
McCloskey,  101  Cal.  576,  580.  36  Pac.  Rep.  196. 
See  Pearce  vs.  Buell.  22  Oreg.  29,  29  Pac.  Rep. 
78;  Hyde  vs.  Tanner.  1  Barb.  (N.  Y.)  75. 

7.  MORTGAGES  FORECLOSURES  DOESS  NOT 
VBSST  TITLES  in  purchaser  until  period  of  re- 
demption has  passed  and  deed  of  sheriff  under 
foreclosure  and  sale  executed.  —  Hooker  vs. 
Reas.   18    Cal.    650,    653. 

&      PRIOR      LIESN      GIVE3S      PRIOR     CLAIM, 

which  is  entitled  to  prior  satisfaction  out  of 
subject  it  binds,  unless  the  lien  be  displaced 
by  some  act  of  lien-holder  which  shall  post- 
pone him  in  court  of  law  or  equity  to  subse- 
quent claimant. — Chandler  vs.  People's  Sav. 
Bank,   61   Cal.   396,   400. 


8  2804        <900e) 


HrFHRIOB    UODNORS— IVBBOOATIOIV. 


[DiT.  m,  pt.  IV. 


f .  Purchaser  may  be  both  creditor  and  pur- 
chaser  at  foreclosure  sale  and  still  have  prior 
lien  to  that  of  redemptloner. — ^McMillan  ▼«• 
Richards.  »  Cal.  S66,  414.  70  Am.  Dea  665. 

10.  Taxes  and  other  superior  liens  may  be 
paid  to  protect  security,  and  property  is  held 
for  such  payments  without  any  express  au- 
thority.— Savings  &  L.  Soc.  vs.  Burnett,  106 
Cal.  614.  686.  89  Pac.  Rep.  922.  See  Mutual  Im 
Ins.  Co.  va  Newell.  28  N.  Y.  Supp.  918. 

III.     SUBROGATION. 

11.  BaVITABI^  ASSIGNBB  OF  MORT- 
GAGES throu^rh  payment  of  mortsase  debt  is 
subrogated  to  rights  of  mortsasee  to  extent 
necessary  for  his  own  equitable  protection.— 
Matzen  vs.  Shaeffer.  65  Cal.  81,  82,  8  Pac.  Rep. 
92.  See  Persons  vs.  Shaelfer,  65  Cal.  79.  8  Pac 
Rep.  94;  White  vs.  Stevenson,  144  CaL  104.  110, 
77  Pac.  Rep.  828. 

DUtlnvulahedi  Darrough  vs.  Herbert  Kraft 
Co.   Bank,  125  Cal.   272,  275,  67  Pac.  Rep.   1016. 

12.  E^oltable  anbroffatioB  is  property  ap- 
plied where  original  party  to  transaction  is 
compelled  to  pay  mortsrasre  in  order  to  protect 
his  own  interest  in  the  land. — Shaffer  vs.  Mc- 
Closkey.  101  Cal.  676.  680.  36  Pac.  Rep.  196. 
See  Carr  vs.  Caldwell,  10  Cal.  880,  70  Am.  Dec. 
740;  Swift  vs.  Kraemer.  13  Cal.  626.  78  Am. 
Dec.  603;  Carpentier  vs.  Brenham,  40  Cal.  821; 
Rumpp  vs.  Gerkens,  59  Cal.  496;  Matzen  vs. 
ShaefTer.  66  Cal.  81.  3  Pac.  Rep.  92;  Tolman  va 
Smith.   85   Cal.   280.  24  Pac.  Rep.   748. 

18.  Equity  is  not  controlled  by  rules  of  law 
with  respect  to  merger. — Shaffer  vs  McClos- 
key,  101  Cal.  676.   679,  36  Pac.   Rep.  196. 

14.     IVheB  lesser  estate  Is  mersed  In  greater 

court  of  equity  is  not  guided  by  rules  of  law; 
it  will  sometimes  hold  a  charge  extinguished 
when  it  would  continue  to  exist  in  law,  and 
sometimes  preserve  it  when  at  law  it  would 
be  merged. — Shaffer  vs.  McCloskey,  101  CaL 
676,  680.  36  Pac.  Rep.  196.  See  White  vs.  Ste- 
venson, 144  Cal.  104.  110.  77  Pac.  Rep.  828. 

16.  Lien  will  be  preserved  under  some  cir- 
cumstances in  favor  of  one  who  has  paid  lien- 
holder,  although  latter  has  satisfied  it  of  rec- 
ord.— Persons  vs.  Shaeffer,  65  Cal.  79,  8  Pac 
Rep.  94;  Richards  vs.  Griffith.  92  Cal.  493.  497, 
27  Am.  St  Rep.  166,  28  Pac.  Rep.  484. 

16.  Lien  will  not  be  kept  alive  in  favor  of 
one  who  has  paid  Hen-holder  where  equity  is 
a  latent  one,  to  prejudice  of  subsequent  bona 
flde  purchaser. — Richards  vs.  Griffith,  92  Cal. 
493,  497,  27  Am.  St.  Rep.  156,  28  Pac.  Rep.  484. 
See  Guy  va  Du  Uprey,  16  Cal.  196,  76  Am.  Dec. 
518. 

17.  MERGER. — la  law  a  Bserirer  always 
takes  place  when  greater  estate  and  a  less 
coincide  and  meet  in  same  person  and  one  and 
same  right,  without  any  intermediate  estate.^ 
Shaffer  vs.  McCloskey.  101  Cal.  676.  680.  86  Pac. 
Rep.  196. 

18.  IVhere  mortgager  conveys  mortgaged 
premises  to  first  mortgagee  to  satisfy  debt 
without  expense  of  foreclosure,  equity  will 
consider  first  mortgage  as  still  subsisting  as 
against  subsequent  encumbrances. — Tolman 
vs.  Smith,  86  Cal.  280,  289,  24  Pac.  Rep.  743. 
See  Brooks  vs.  Rice,  56  Cal.  428.  111.  Edger- 
ton    vs.    Young.    48    111.    464,    468;    Richardson 


ru,  HockenhulU  86  IlL  124;  Lowman  va  Low- 
man,  118  IlL  682,  686.  9  N.  K  Rep.  246. 
Iowa*  Smith  va  Swan,  69  Iowa  412.  29  N.  W. 
Rap.  402.  Ma.  Collins  va  Stocking,  98  Ho. 
890,  296,  11  8.  W.  Rep.  760.  If.H.  Stantons  va 
Thompson.  49  N.  H.  272.  Tex.  Silliman  vs. 
Oammage,  66  Tex.  866,  866. 

10.  'WHERE  MORTGAGE  IS  SUBSTITUTED 
FOR  ANOTHER  equity  will  keep  first  alive 
when  Interests  of  Justice  require  it. — ^Tolman 
vs.  Smith,  86  Cal.  280,  289,  24  Pac.  Rep.  743 
See  Swift  va  Kraemer.  IS  Cal.  680.  78  Am.  Dec 
60S;  Van  Sandt  va  Alvis,  109  Cal.  165,  169,  50 
Am.  St  Rep.  26,  41  Pac.  Rep.  1014;  Gregory  va 
Thomas,  80  Wend.  (N.  Y.)  17,  18. 

90.  PAYMENT  OF  JUDGHEBTT  OF  FORE- 
CLOSURE operates  as  equitable  assignment  of 
such  judgment,  and  lien  is  kept  alive,  as 
against  subsequent  mortgagee,  notwithstand- 
ing it  has  been  satisfied  and  discharged  of 
record. — Persons  vs.  Shaeffer,  66  Cal.  79,  S  Pac. 
Rep.  94.  See  Carpentier  vs.  Brenham,  40  CaL 
221,  286;  Darrough  va  Herbert  Kraft  Co.  Bank, 
126  CaL  272.  276,  67  Pac  Rep.  983.  See  Hargis 
vs.  Robinson,  68  Kan.  686.  690,  66  Pac.  Rep.  988. 

21*  Purcliaser  at  foreclosure  sale  acquires 
legal  estate  of  mortgager,  subject  only  to  lien 
of  junior  mortgagee. — Carpentier  va  Brenham, 
40   CaL   221,   234. 

22.  PERSONS  HAVING  SUBSB<^UENT  IN- 
TEREST in  premises,  and  who  is  therefore  en- 
titled to  redeem  for  purpose  of  protecting 
such  interest,  and  who  Is  not  principal  debtor, 
primarily  and  absolutely  liable  for  mortgage 
debt,  becomes,  upon  paying  off  mortgage, 
equitable  assignee  thereof,  and  may  keep 
alive  and  enforce  the  lien  so  far  as  may  be 
necessary  in  equity  for  his  own  benefit. — 
Matzen  va  Shaelfer,  66  CaL  81,  82,  8  Paa 
Rep.  98. 

28.  SabrogatloB  resalts  even  though  re- 
ceipt be  given  stating  that  mortgage  debt  is 
fully  paid,  and  sometimes  even  though  mort- 
gage itself  was  actually  discharged  and  satis- 
fled  of  record. — Matsen  vs.  Shaeffer.  66  CaL 
81.  82.  8  Pac.  Rep.  92  (see  cases  cited  in  pre- 
ceding paragraph  of  this  note). 

24.  <(UBSTION  OF  MERGER  IS  ONE  OF 
INTENTION,  actual  or  presumed,  in  person  in 
whom  Interests  are  united. — Shaffer  va  Mc- 
Closkey. 101  CaL  676,  680,  86  Pac  Rep.  196. 

2B.     RIGHT     TO     FAY     SUPERIOR     LIENS 

where  such  payment  is  necessary  to  protect 
security  depends  not  upon  express  contract, 
but  upon  doctrine  of  subrogation  under  gen* 
oral  principles  of  equity. — Savings  &  L.  Soc 
va  Burnett,  106  CaL  614,  686,  89  Pac.  Rep.  922. 

ni.     PLEADING    AND    PRACTICE. 

25.  ACTION  BY  SUBSE<^UENT  MORT- 
GAGEES cannot  be  maintained  to  prevent 
sale  of  property  under  Judgment  and  order  of 
sale;  where  tender  is  alleged  of  amount  of  such 
judgment  and  costs,  it  appears  that,  in  fore- 
closure suit,  plaintiff  in  subsequent  action  and 
all  parties  interested  were  parties,  and  that,  if 
parties  desired  to  be  subrogated  upon  their 
tender  to  rights  of  judgment  creditor,  all 
relief  to  which  they  were  entitled  could  be 
speedily  and  primarily  adjusted  in  foreclosure 
suit,    and    where   complaint   shows    no    equity 
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•ntitlins  subsequent  mortsasees  to  relief  In 
separate  action. — Ketchum  vs.  Crippen.  87  Cal. 
228,  227.  See  Borlan  vs.  Thorntonp  12  Cal.  440; 
Imlay  vs.  Carpentler,  14  Cal.  173;  Logan  vs. 
Hillesraas.  16  CaL  801,  202;  Bogrers  vs.  HarsTrave* 
16  Cal.  669,  76  Am.  Deo.  661;  Comstock  vs. 
Clemens,  19  Cal.  77,  80;  Sanchez  vs.  Carrlapa, 
81  Cal.  170,  172;  Archbishop  of  3.  F.  vs.  Ship- 
man,  69  Cal.  686,  698,  11  Pac.  Rep.  848;  Brown 
vs.  Frost,  10  Paige  (N.  T.)  248. 

97.    PARTIES  —  Junior    encumbrancers    are 
not  necessary  though  proper  parties  to  action 


to  foreclose  mortgage. — Klrkham  vs.  Du  Pont, 
14  Cal.  669,  663;  Grattan  vs.  Wiggins,  28  CaL 
16,  28;  Carpentler  vs.  Brenham,  40  CaL  221, 
284. 

28.  Forccloaiire  of  Unit  nortgage^  to  which 
junior  mortgagee  Is  not  party,  does  not  affect 
rights  of  latter. — Carpentler  vs.  Brenham,  40 
CaL  221,  234.  See  Good  vs.  Hart,  128  Cal.  197, 
201,  60  Pac  Rep.  761,  964;  Frates  vs.  Sears, 
144  CaL  246,  250,  77  Pac.  Rep.  906;  American 
L.  &  T.  Co.  vs.  Atlantic  E.  R.  Co.,  99  Fed.  Rep. 
818,  818. 


§  2905.  REDEMPTION  FROM  LIEN,  HOW  KADE.  Redemption  from  a  lien 
is  made  by  performing,  or  oflEering  to  perform,  the  act  for  the  performance  of  which 
it  is  a  secnrity,  and  paying,  or  offering  to  pay,  the  damages,  if  any,  to  which  the 
holder  of  the  lien  is  entitled  for  delay. 

History:   Enacted  March  21,  1872. 


I.  In  GeneraL 

1.  Applied,  cited,  eonstrned,  referred  to,  etc 

n.    Redemption  from  lien — Offer  to  Perform. 

2.  Lien  as  security,  how  discharged. 

8.  Lapse  of  time,  when  not  bar  to  right  to 
redeem. 

4,5.  Offer  to  perform,  rule  as  to — ^Intent  to 
extinguish  obligation  necessary. 

6,  7.  Tender  of  purchase  money  by  stranger — 
When  not  valid — ^When  creditor  not  re- 
quired to  accept. 

8.  Same — Tender,  how  rendered  effectual  on 

commencement  of  proceedings — ^Payment 
of  money  into  court. 

9.  Same — Tender,  when  effectual  to  deprive 

lien-holder  of  lien. 
10,11.  Same — Tender  made  after  expiration  of 
time  in  lease,  not  effectual — ^Bule  com- 
pared. 

in.    Pleading  and  Practice. 

12.  Actions — Action  to  redeem,  in  effect,  ac- 
tion to  remove  cloud  upon  title. 
13, 14.  Same — ^Action  in  claim  and  delivery,  when 
not  proper  proceeding — When  proper. 
15.  Pleading — Plea  of  tender,  sufficiency  of. 

I.     IN  GENERAL. 

1.  APPLIED,  CITED,  COBTSTRVED,  RE- 
FERRED TO,  etc.,  in:  Chielovlch  vs.  Krausa 
(Cal.  Sept  1,  1886).  11  Pac.  Rep.  781,  782  (con- 
strued and  applied  with  ante  1 1485  et  seq.); 
Sutton  vs.  Stephan,  101  Cal.  545,  648,  36  Pac. 
Rep.  106  (construed  and  applied);  Miller  vs. 
Price  (Cal.  March  12,  1895),  89  Pac  Rep. 
781. 

As  to  «<*tloB  to  redeem  mortKave  npon  real 
property  with  or  wlthoot  an  account  of  rents 
and  proflta,  see  Code  Civ.  Proc.  S  846  and  note. 

II.  REDEMPTION  FROM  LIEN — OFFER  TO 

PERFORM. 

2.  THE  LIEN  AS  SECURITY,  HOW  DIS- 
CHARGED.— Lien  created  by  assignment  of 
policies  of  insurance  and  Insurance  moneys, 
should  loss  arise  thereunder  as  security  for 
indorsements  and  debts  due  from  insured,  can 
only  be  discharged  by  relieving  asslgrnee  from 
liability  by  reason  of  Indorsements,  or  pay- 
ment of  notes  upon  which  liability  accrued.^ 
Bibend  vs.   Liverpool   &  L.  F.  &  L.   I.  Co.,   80 


CaL  78,  90.  See  Canfleld  vs.  Monerer,  IS  John. 
(N.  T.)   846. 

S.  NO  LAPSE  OF  TIME  WILL  BAR  RIGHT 
TO  REDEEM^  SO  lonsT  as  mortgrage  has  been 
treated  between  parties  as  subsisting  mort- 
grafire  and  security  only. — ^Arringrton  vs.  Lis- 
com,  84  Cal.  866,  870,  878,  94  Am.  Dec.  722. 
See  Calkins  vs.  Calkins,  8  Barb.  (N.  Y.)  805, 
808. 

As  to  extiaaralalimeBt  of  lleas  by  lapse  of 
time,  see  ante  §  2611  and  note. 

4.     OFFER  TO   PERFORM,  RULE  AS  TO. — 

OtCerlng  to  perform  as  prescribed  in  ante 
1 1485  et  seq.  applies  as  well  to  offers  of  per- 
formance which  effect  redemption  as  to  other 
offers  to  perform. — Chielovlch  vs.  Krauss  (Cal. 
Sept  1,  1886),  11  Pac.  Rep.  781,  782. 

B.     Offer  most   be  made  wltb  latent   to   ex- 

tingruish  obligation  since  only  lien  can  be  ez- 
tlngrulshed  by  extingruishiner  such  obligratlon. 
— Chielovlch  vs.  Krauss  (Cal.  Sept.  1,  1886), 
11  Pac.  Rep.  781,  782. 

e.  TENDER  OF  PURCHASE  MONEY  MADE 
DY  STRANGER  without  informing  creditor  on 
whose  behalf  made,  is  invalid. — ^Mahler  vs. 
Newbaur,  82  Cal.  168,  179,  98  Am.  Dec.  671. 

7.  Creditor  not  Infonned  for  nrhooi  tender 
by  stranger  la  made,  is  not  required  to  accept 
money  or  reject  It  at  his  peril. — Mahler  vs. 
Newbaur,  82  Cal.  If8,  170,  98  Am.  Dec.  671. 

8.  Tender    should    be   made    In    sood    faltb, 

and  if  Intended  to  be  kept  grood,  mortgrager 
may  pay  money  into  court  on  commencement 
of  proceedingrs,  and  compel  mortgagee  to  ac- 
cept it,  and  to  satisfy  mortgage. — ^Himmel- 
mann  vs.  Fitzpatrick,  50  Cal.  650,  651  (but  see 
par.  16  this  note  and  compare  cases  there  cited 
as  to  sufficiency  of  plea  of  tender  without 
bringing  money  into  court). 

•*  Tender  and  offer  to  pay  person  elalming 
ilea  for  certain  advances  and  expenditures 
upon  fruit  belonging  to  person  who  makes 
such  tender  deprives  person  in  possession  of 
right  to  claim  lien  thereon. — Miller  vs.  Price 
(Cal.  March  12,  1895),  89  Pac.  Rep.  781. 

10.     Tender    made    after   expiration    of   time 

mentioned  in  lease  and  renewal  thereof,  is 
not  effectual  for  purpose  of  discharging  lien 
of    mortgage. — Perre    vs.    Castro,    14    CaL    619, 
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529,   76   Am.   Dec.    444.      See   Hlmmelmann   vs. 
Fltzpatrlck,  50  Cal.  650»  661. 

11.  Compares  IlL  Crain  vs.  McGopn,  86  111. 
431,  29  Am.  Rep.  87.  Mo.  McCIunsr  vs.  Missouri 
Trust  Co.,  137  Mo.  106,  118,  38  S.  W.  Rep.  678. 
Neb.  Tompkins  vs.  Batie,  11  Neb.  147,  151,  38 
Am.  Rep.  361,  363,  7  N.  W.  Rep.  747.  Utah. 
Hyams  vs.  Bamberger,  10  Utah  3,  14,  36  Pac. 
Rep.  202. 

See  notes  77  Am.  Dec  489;  76  Am.  Dec.  449; 
78  Am.  Dec.  166-160;  93  Am.  Dec.  112;  30  Am. 
St.  Rep.  461;  36  Am.  St.  Rep.  194. 

III.     PLEADING  AND  PRACTICE. 

12.  ACTIONS. — ^Action  to  redeem,  under  our 
system.  Is  merely  an  action  to  remove  cloud 
upon  title. — Raynor  vs.  Drew,  72  Cal.  807,  311, 
13  Pac.  Rep.  866. 

13.  Action    In    claim    and    delivery    is    not 


proper  proceeding:  to  recover  property  from 
lien-holder  in  possession. — Sutton  vs.  Stephan. 
101  Cal.  646,  648,  36  Pac.  Rep.  106. 

14.  Action  In  claim  and  delivery  la  only 
proper  where  plaintiff  has  risht  to  immediate 
possession  of  personal  property,  and  this  he 
cannot  have  in  case  where  another  has  a  lien 
thereon  dependent  on  possession  and  is  in 
actual  possession. — Sutton  vs.  Stephan,  101 
Cal.  646,  648.  36  Pac.  Rep.  106. 

As  to  actions  for  dalnt  and  delivery^  see 
Code  Civ.  Proc  §  609  et  seq.  and  notes. 

IB.  PliBADINO. — Plea  of  tender  of  money 
due  on  pledare  is  sufficient  without  bring-In? 
money  into  court. — Lougrhborough  vs.  Mc- 
Nevin,  74  Cal.  260,  266,  5  Am.  St.  Rep.  436,  14 
Pac  Rep.  369,  15  id.  773.  See  Kortright  vs. 
Cady,  21  N.  Y.  343,  864,  866,  78  Am.  Dec.  145. 


AETICLE   VL 

EXTINCTION    OP    LIBNa 


§  2909.    Lien  deemed  accessory  to  the  act  whose 

performance  it  secures. 
§  2910.    Extinction  by  sale  or  conversion. 


§  2911.    Lien  extinguished  by  lapse  of  time  un- 
der statute  of  limitations. 
§  2912.    Apportionment  of  lien. 
§  2913.    When  restoration  eztingoishes  lien. 


§2909.  LIEN  DEEMED  ACCESSORY  TO  THE  ACT  WHOSE  PESFOBM- 
ANCE  IT  SECURES.  A  lien  is  to  be  deemed  accessory  to  the  act  for  the 
performance  of  which  it  is  a  secnrity,  whether  any  person  is  bound  for  snch  per- 
formance or  not,  and  is  extinguishable  in  like  manner  with  any  other  accessory  ob- 
ligation. History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2, 3.  Constniction — Enumeration    of    means    of 
extinguishment  of  liens  exclusive  —  Lan- 
guage of  section  refers  to  perfected  liens. 

4.  Extinguishment  of  mortgage,  when  effected 

in  general. 

5.  Extinguishment  of  old  mortgage,  when  not 

effected  by  execution  of  new  mortgage. 
6,  7.  Lien  of  debt,  how  discharged. 

8,  Lien  ceasing  to  be  security  ceases  to  exist. 
9-12.  Lien  of  laborer — Incident  to  primary  obli- 
gation— Passes  by  assignment. 
13.  Practice — Owners  of  estate  are  necessary 
parties. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Duncan  vs.  Hawn,  104 
Cal.  10.  12.  37  Pac.  Rep.  626;  Southern  Pac.  Co. 
vs.  Prosser.  122  Cal.  413,  416,  65  Pac.  Rep.  146 
(construed  and  applied  with  other  sections). 

As  to  extinflrnlshmeBt  of  Hen  by  lapse  of 
time,  see  post  S  2911  and  note. 

a.  CONSTRUCTION. — Enumeration  of  va- 
rious means  by  which  liens  are  extlngrulshed 
is  Intended  to  be  exclusive. — Southern  Pac. 
Co.  vs.  Prosser,  122  Cal.  418,  416,  66  Pac.  Rep. 
145. 

3.  Ittmisnage  of  this  seetloB  refers  to  per- 
fected and  subsisting  liens. — Duncan  vs.  Hawn, 
104  Cal.  10,  12.  37  Pac.  Rep.  626. 

4.  EXTINGUISHMENT  OF  MORTGAGE-- 
"When  effected. — Payment  of  debt,  made  before 
or  after   default,   will   operate   as   extingruish- 


ment  of  mortgrase. — ^McMillan  vs.   Richards,  9 
Cal.  365,  411,  70  Am.  Dec.  655. 

See  notes  38  Am.  St.  Rep.  445;  51  Am.  St. 
Rep.  689;  64  Am.  SL  Rep.  300. 

5.  EXTINGUISHMENT  OF  OLD  MORT- 
GAGE is  not  shown  where  old  mortgrasre  is 
retired  and  new  one  substituted,  and  where 
there  is  no  agrreement  or  understanding:  that 
obllgration  on  old  mortgragre  should  be  con- 
sidered satisfied. — ^Tolman  vs.  Smith.  86  Cal. 
280,  286,  24  Pac.  Rep.  743.  See  White  vs. 
Stevenson,  144  CaL  104,  108,  77  Pac.   Rep.   828. 

6.  LIEN  OF  DEBT  ATTACHES  TO  MORT- 
GAGED PROPEIRTY  and  lien  can  as  between 
parties  only  be  destroyed  by  payment  or  dis- 
charge of  debt  or  by  release  of  mort^agre. — 
London  &  S.  F.  Bank  vs.  Bandmann,  120  CaL 
220,  222,  66  Am.  St  Rep.  179,  62  Pac.  Rep.  683. 
See  Flower  vs.  Elwood,  66  111.  488,  446. 

7*  Lien  1«  extlnsvlahed  upon  payment  of 
debt  to  secure  which  pledgre  was  griven. — 
Cross  vs.  Eureka  Lake  &  Y.  C.  Co.,  73  Cal. 
302,  306.  2  Am.  St  Rep.  808,  sub  nom.  Cross 
vs.  Reld,  14  Pac.  Rep.  886. 

8.  When    a    lien    ceaaes    to    he    secnrity    It 

ceases  to  exist   <dls.   op.). — City  of  San   Dlesro 
vs.  Hlggrlns.  115  Cal.  170,  178.  46  Pac.  Rep.  923. 

9.  LIEN  OF  LABORER  is  Incident  to  pri- 
mary obllg'atlon. — Duncan  vs.  Hawn»  104  CaL 
10.  12,  37  Pac.  Rep.  626. 

10.  Lien    of    laborer    created    by    a    atatnte 

passes   by   assignment,   unless   there   is   some- 
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thlnir  in  the  act  creating  It,  which  takes  It  out 
of  thlB  general  rule  prescribed  by  the  code.^ 
Bitter  vs.  Stevenson,  7  Cal.  388;  Duncan  vs. 
Hawn,  104  Cal.  10,  12,  67  Pac.  Rep.  626.  See 
Clark  vs.  Brown,  141  Cal.  98,  95,  74  Pac.  Rep. 
S48.  Minn.  Tuttle  vs.  Howe,  4  Minn.  145,  150, 
too  Am.  Dec.  205.  Nev.  Skyrme  vs.  Occidental 
BC  &  M.  Co.,  8  Nev.  819.  Va«  Laegre  vs.  Bos- 
sieux.  15  Gratt.  83,  76  Am.  Dec.  189.  Fed. 
Davis  vs.  Bilsland,  85  U.  S.  (18  Wall.)  659,  bk. 
21  L.  ed.   969. 

11.    Dlstlnsvlshedt   Right  to  create  lien  un- 
der   mechanic's    lien    law    is    personal    rigrht 


which  cannot  be  assl^rned. — ^Mllls  vs.  La  Verne 
lu  Co.,  97  Cal.  254,  256,  88  Am.  St.  Rep.  168, 
82  Pac.  Rep.  169.  See  Duncan  vs.  Hawn,  104 
Cal.  10,  12,  37  Pac.  Rep.  626. 

13.  Dtatlnsmlshed  further  as  to  right  of 
assignee  of  claim  to  flle  claim,  serve  notice 
upon  owner,  and  maintain  action  thereon. — 
McCrea  vs.  Johnson,  104  Cal.  224,  225,  37  Pac. 
Rep.  902. 

18.  PRACTICB. — Ofmers  of  estate  are 
necessary  parties  to  action  brought  to  fore- 
close mortgage  lien  created  by  their  grantor. — 
JefCers  vs.  Cook,  68  Cal.  147,  151,  152. 


§  2910.  EXTINCTION  BY  SALE  OB  OONVEBSION.  The  sale  of  any  prop- 
erty on  which  there  is  a  lien,  in  satisfaction  of  the  claim  secured  thereby,  or  in  case 
of  personal  property,  its  wrongful  conversion  by  the  person  holding  the  lien,  extin- 
guishes the  lien  thereon. 

History:   Enacted  March  21,  1872* 


C.    In  General. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Construction. 

rr.    Conversion  or  Sale — ^Eztingnishment  of  lien. 

3.  Conversion,  attempted  sale  of  property,  ef- 

fect of. 

4.  Same — Extinguishes  lien. 

5.  Same — Commingling  of  property. 

6.  Same — Comparison   as  between   bailees   and 

pledgees,  etc. 

7.  Same — Lien  waived  or  lost  by  void  sale. 

8.  Same — Lien  waived  by  setting  up  other  claim 

than  that  upon  which  lien  is  based. 

9.  Same — Retention    upon    ground   inconsistent 

with  lien,  effect  of. 

10.  Same — Refusal  to   deliver,  when  constitutes 

conversion  in  effect. 

11.  Right  to  lien,  when  waived  after  suit  brought. 

12.  Same — Tender,  effect  of  when  no  objection 

made  to  amount. 

13.  Pledgee's  right  to  sell  or  assign  interest. 

14.  Same — Absolute  title  does  not  pass  in  sale  by 

pledgee. 

15.  Same — Claim     honestly     though     mistakenly 

made,  when  will  not  affect  waiver  of  lien. 

16.  Same — Purchaser  from  pledgee  acquires  lim- 

ited title. 

17.  Conversion,  what  is  not. 

18.  Lien  waived  or  lost  by  act  or  agreement. 

III.    Pleading  and  Practice. 

19.  Actions — Lien,  when  lost  in  replevin — Claim 

of  absolute  ownership. 

20.  Same — Waiver   of   tort   in   pleadings,    when 

effected. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Loughborough  vs.  Mc- 
Nevin.  74  Cal.  250.  255,  5  Am.  St.  Rep.  435,  14 
Pac.  Rep.  369,  15  Id.  773  (construed  and  ap- 
plied); Lehmann  vs.  Schmidt,  87  Cal.  15,  21 
(erroneously  cited  as  S  29),  25  Pac.  Rep.  161 
(construed  and  applied);  Story  &  I.  C.  Co.  vs. 
Story.  100  Cal.  30,  37,  34  Pac.  Rep.  671  (con- 
strued as  not  applying);  Williams  vs.  Ashe, 
111  Cal.  180,  185,  43  Pac.  Rep.  595  (construed 
and  applied):  Chase  vs.  Putnam.  117  Cal.  864, 
368,  49  Pac.  Rep.  204  (construed  and  applied); 
Blxby  vs.   Crafts    (Cal.  May  81,  1898),   63   Pac. 


Rep.  404  (applied);  Latta  vs.  Tutton,  122  Cal. 
279,  283,  68  Am.  St.  Rep.  SO,  54  Pac.  Rep.  844 
(construed  and  applied);  Southern  Pac.  Co.  vs. 
Prosser,  122  Cal.  413,  416,  55  Pac.  Rep.  145 
(construed  and  applied  with  other  sections); 
Brlttan  vs.  Oakland  Bank,  124  Cal.  282,  288. 
71  Am.  St.  Rep.  68,  67  Pac  Rep.  84  (construed 
and  applied);  SummerviUe  vs.  Stockton  M.  Co., 
142  Cal.  529,  542,  543,  76  Pac.  Rep.  243  (con- 
strued and  applied). 

A«  to  means  prescribed  by  code  of  ex- 
ttniralslilnff  liens  belna;  ezclaslvey  see  §  2909 
and  note  par.  10. 

As  to  trover  by  lien-bolder,  see  note  62  Am. 
Dec.  678. 

As  to  waiver  of  lien  by  refusal  to  deliver 
property,  see  note  63  Am.  Dec.  413,  414. 

2.  CONSTRUCTION.  —  Statute  sought  to 
avoid  evils  attendant  upon  common-law  lien 
In  cases  of  attempted  but  futile  sale,  and  that 
any  number  of  such  sales  might  continue  to 
be  made  without  depriving  distrainer  of  his 
lien  and  possession  of  property. — Chase  vs. 
Putnam,  117  Cal.  364,  369,  49  Pac.  Rep.  204. 

II.     CONVERSION     OR     SALE— EXTINGUISH- 
MENT  OF   LIEN. 

S.  CONVERSION. — Attempted  sale  of  prop- 
erty by  lien-holder  and  subsequent  claim  of 
title  thereto  by  vendee  are  inconsistent  with 
continuing  existence  of  lien  thereon,  and 
amount  to  conversion  of  chattels  and  extin- 
guishment of  lien. — Chase  vs.  Putnam,  117 
Cal.  364,  368,  49  Pac.  Rep.  204. 

4.  Conversion  of  property  extinguishes  lien. 
—Loughborough  vs.  McNevin,  74  Cal.  250,  255, 
5  Am.  St.  Rep.  435,  14  Pac.  Rep.  369.  15  Id.  773. 
See  Lawrence  vs.  Maxwell,  53  N.  Y.  19; 
Rodgers  vs.  Grothe,  68  Pa.  St.  414;  Davis  vs. 
Bigler,  62  Pa.  St.  242,  1  Am.  Rep.  393. 

5.  Commingling  of  property. — Where  wine 
held  by  Hen-holder  is  mixed  with  his  own  wine 
court  is  Justified  in  finding  that  there  was 
conversion  of  property  and  that  defendant 
waived  his  Hen. — ^Lehmann  vs,  Schmidt,  87  C!al. 
15,  21,  25  Pac.  Rep.  161.  See  Ramsby  vs. 
Beezley,  11  Oreg.  49,  8  Pac.  Rep.  288;  McPher- 
son  vs.  Neuffer,  11  Rich.  Eq.  (S.  C.)  267. 

6.  Comparison  as  bet^rccn  bnilecs.  etc.,  and 
pledgees. — In   case   of   mere  llbn-holder,   bailee 
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grenerally,  and  even  of  factors.  It  la  rule  that 
wrongful  conversion  forfeits  Hen;  but  In  case 
of  pledgee  rule  is  otherwise.  Reason  for  dis- 
tinction seems  to  be  based  upon  consideration, 
first,  that  pledgee  has  special  property  in 
claim  which  other  classes  do  not  possess;  sec- 
ond, that  contract  of  pledge  carries  with  it 
implication  that  security  may  be  sold  to  dis> 
charge  obligation. — Williams  vs.  Ashe,  111  Cal. 
180,  185,  186,  43  Pac.  Rep.  696.  See  Chase  vs. 
Putnam,  117  Cal.  S64,  369,  49  Pac.  Rep.  204. 

7.  Lien  is  waived  or  lost  where  lien-holder 
falls  to  comply  strictly  with  requirements  of 
law,  and  when  by  failure  to  do  so  he  makes 
void  sale  and  thereafter  claims  title  under 
such  void  sale. — Chase  vs.  Putnam,  117  Cal. 
364,  369,  49  Pac.  Rep.  204.  See  Lehmann  vs. 
Schmidt,  87  Cal.  15.  26  Pac.  Rep.  161;  Sutton 
vs.  Stephan.  101  Cal.  546.  86  Pac  Rep.  106; 
Maynard  vs.  Anderson,  64  N.  Y.  642. 

8.  Lien-holder  who  refoseo  npoa  proper  de- 
mand to  deliver  property  without  setting  up 
his  lien  thereon,  or  who  bases  his  refusal  upon 
claim  other  than  that  of  lien,  waives  his  right 
to  claim  lien  in  action. — Brittan  vs.  Oakland 
Bank.  124  Cal.  282,  288,  71  Am.  St.  Rep.  68,  67 
Pac.  Rep.  84;  Lehmann  vs.  Schmidt.  87  Cal.  16, 
21,  26  Pac.  Rep.  161;  Sutton  vs.  Stephan,  101 
Cal.  646,  86  Pac.  Rep.  106;  Williams  vs.  Ashe, 
111  Cal.  180.  184,  43  Pac.  Rep.  696. 

0.  Retention  npon  any  gronnd  Inconsistent 
with  Hen  usually  amounts  to  waiver  of  Hen. — 
Sutton  vs.  Stephan,  101  Cal.  645,  648,  36  Pac. 
Rep.  106.  See  Brittan  vs.  Oakland  Bank,  124 
Cal.  282,  288.  71  Am.  St.  Rep.  68,  57  Pac.  Rep. 
84;  Williams  vs.  Ashe,  111  Cal.  180.  184,  43  Pac. 
Rep.  595;  Chase  vs.  Putnam,  117  Cal.  364,  369, 
49  Pac.  Rep.  204;  Maynard  vs.  Anderson,  64 
N.  Y.  642. 

10.  Refusal  to  deliver  purchased  property 
on  demand  Is  exercise  of  dominion  over  prop- 
erty of  another  in  defiance  of  other's  right, 
and  constitutes  conversion. — Loughborough 
vs.  McNevin,  74  Cal.  250,  256,  6  Am.  St.  Rep. 
435,  14  Pac.  Rep.  869,  16  Id.  778.  See  Dodge 
vs.  Meyer,  61  Cal.  405.  420,  421. 

11.  Right  to  Hen  is  waived  after  suit 
brought  if  bailee  refuses  upon  demand  to  de- 
liver property  without  setting  up  any  Hen 
thereon. — Lehmann  vs.  Schmidt,  87  Cal.  16,  21, 
25  Pac.  Rep.  161.  See  Williams  vs.  Ashe,  111 
Cal.  180,  184,  43  Pac.  Rep.  696;  Chase  vs.  Put- 
nam, 117  Cal.  364,  369.  49  Pac.  Rep.  204;  Hanna 
vs.  Phelps,  7  Ind.  21,  24,  63  Am.  Dec.  410;  Ever- 
ett vs.  Saltus,  16  Wend.   (N.  Y.)  474,  478. 

12.  "When  tender  Is  n&ade  to  pledgee  and  he 

makes  no  objection  to  amount,  but  does  not 
surrender  pledge,  nor  accept  tender,  result  is 
extinguishment  of  Hen.  and  amounts  to  wrong- 
ful conversion,  even  though  tender.  In  fact,  is 
less  than  amount  that  may  be  due  pledgee. — 
Latta  vs.  Tutton,  122  Cal.  279.  283,  68  Am.  St. 
Rep.  30,  54  Pac.  Rep.  844.  See  Loughborough 
vs.  McNevin,   74   Cal.   250,   254,   6  Am.   St.   Rep. 


435,  15  Pac.  Rep.  778;  Wolff  &  Co.  vs.  Canadian 
Pac  R.  Co.,  123  CaL  535,  543,  66  Pac  Rep. 
453. 

18.     PLBDGEIC      MAT      SELL      OR     ASSIGIf 

either  property  or  his  interest  In  it  to  bona  fide 
purchaser,  who  will  be  allowed  to  hold  prop- 
erty until  extingruishment  of  original  obllga- 
tion.->William8  vs.  Ashe.  Ill  Cal.  180,  186,  48 
Pac  Rep.  595. 

14.  Absolute  title  does  not  pass  where 
pledgee  sells  property  absolutely  without  de- 
mand or  notice,  to  one  having  full  knowledge 
of  his  title,  but  property  remains  in  hands  of 
purchaser  as  pledge  with  same  rights  as  were 
enjoyed  by  original  pledgee. — Williams  vs. 
Ashe,  111  CaL  180,  188,  43  Pac  Rep.  595. 

15.  If  claim  be  honestly  though  mintakenly 
made  and  pressed,  lien-holder  will  not  be  de- 
prived absolutely  of  lien,  but  where  he  can 
be  allowed  his  Hen,  he  must  abandon  false 
claim  of  ownership. — Williams  vs.  Ashe,  111 
Cal.  180,  185,  43  Pac.  Rep.  696.  See  Hudson  vs. 
Swan,  83  N.  Y.  652. 

16.  "Where  purchaser  acquires  what  he  be- 
lieves to  be  absolute  title  to  pledged  prop- 
erty he  should  not,  for  his  mistake,  be  denied 
right  of  taking  limited  property  which  seller 
(pledgee)  could  convey. — Williams  vs.  Ashe, 
111  Cal.  180,  186,  43  Pac.  Rep.  696. 

17.  CONVERSION,      WHAT      IS      NOT.— Act 

done  to  preserve  and  protect  property  in  or- 
der that  it  may  remain  subject  to  lien,  and 
which  is  equally  beneficial  to  those  having 
subordinate  rights  and  not  in  antagonism 
thereto,  is  not  wrongful  conversion  within 
meaning  of  this  section. — Summerville  vs. 
Stockton  M.  Co.,  142  Cal.  629,  76  Pac.  Rep.  243. 
See  Williams  vs.  Ashe,  111  Cal.  180,  185,  43 
Pac.  Rep.  695. 

18.  Lien  or  right  may  be  waived  or  lost  by 
any  act  or  agreement  between  parties  by 
which  it  is  surrendered  or  becomes  Inappli- 
cable.— Chandler  vs.  People's  Sav.  Banl^  61 
Cal.  896,  400. 

IIL     PLEADING  AND   PRACTICE. 

19.  ACTIONS. — ^Lien  Is  absolutely  lost 
Where  one  having  such  Hen  is  sued  In  replevin 
and  answers  claiming  absolute  ownership. — 
Williams  vs.  Ashe,  111  Cal.  180,  185,  43  Pac. 
Rep.  596.  See  Mexal  vs.  Dearborn,  78  Mass. 
(12  Gray)  336;  Ballard  vs.  Burgett,  40  N.  Y. 
314;  Maynard  vs.  Anderson,  54  N.  Y.  642;  Tut- 
hiU  vs.  Skidmore,  124  N.  Y.  148,  155,  26  N.  E. 
Rep.  348;  Everett  vs.  Saltus,  15  Wend.  (N.  Y.) 
474. 

ao.  Plaintiff)  hy  his  pleadings^  wolves  tort, 
if  anxy  where  he  elects  to  treat  contract  with 
party  relating  to  option,  purchase  of  com- 
pany's property,  and  deposit  of  stock  in  es- 
crow, upon  theory  of  authority  of  such  person 
to  deal  with  stock  in  capacity  of  pledgee. — 
Blxby  vs.  Crafts  (CaL  May  31,  1898),  63  Pac 
Rep.  404  (applied). 


§  2911.  LIEN  EXTmaUISHED  BY  LAPSE  OF  TIME  UNDER  STATUTE 
OP  LIMITATIONS.  A  lien  is  extinguished  by  the  lapse  of  the  time  within  which, 
under  the  provisions  of  the  code  of  civil  procedure,  an  action  can  be  brought  upon 
the  principal  ^obligation.      History:     Enacted  March  21,  1872. 
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I.  In  General. 

1.  Applied,  cited;  construed,  referred  to,  etc 
2-4.  Construction — Purpose    of    section — ^Eulo 
as  to  existence  and  extinguishment  of 
liens  —  Principal    obligation,    what   in- 
cludes. 

II.  Liens,  Extinguishment  of  bj  Lapse  of  Time. 

5.  Acknowledgment  of  debt — ^When  writing 

necessary, 

6.  Acknowledgment  before  statute  has  run, 

effect   of — Compared  with   acknowledg- 
ment after  statute  has  run. 

7.  Advances  upon  principal   obligation,   ef- 

fect of, 

8.  Change  in  form  of  debt,  when  does  not 

satisfy  mortgage. 

9.  Debt  secured  by  mortgage  when  barred 

bars  mortgage  itself. 

10.  Lien  is  not  extinguished  so  long  as  in- 

debtedness exists. 

11.  Lien    extinguished   does   not    necessarily 

extinguish  debt. 

12.  Lien  exists  until  indebtedness  satisfied, 

13.  Lien,  when  extinguished,  how  renewed. 

14.  lien  of  mortgage  to  secure  debt  in  parol, 

when  barred. 
15, 16.  Mortgage  barred  on  instant  note  is  barred 
— Mortgage  barred  equally  with  note  by 
statute. 

17.  Payment  of  note  after  barred  does  not 

avoid  statute. 

18.  Payment  accompanied  by  letters,  effect  of. 

19.  Payment  of  one  note  by  execution  of  an- 

other. 

20.  Same  —  Suspension  of   remedy   suspends 

debt. 

21.  Pledgee's   right   to   retain   possession   of 

pledge,  not  affected  by  suit  upon  debt. 

22.  Principal    obligation    barred    unless    re- 

newed or  reduced  to  judgment. 

23.  Statute  of  limitations  as  bar  to  foreclo- 

sure and  right  of  redemption. 

24.  Taxes,  lien  for,  when  lost. 

25.  Waiver  of  statute. 

m.    Pleading  and  Practice.  . 

26.  Actions — When  not  maintainable. 

27.  Action  to  remove  record  title. 

28.  Same — Apparently  good  record  title,  when 

cloud   upon   title  acquired   by   adverse 
possession,  etc. 

29.  Action — Bight  to,  when  lost, 

30.  Same — Pledgee  may  maintain  upon  prin- 

cipal obligation  without  foreclosure. 

31.  Same — Statute  of  limitations  applies  alike 

to  actions  at  law  and  suits  in  equity. 

32.  Same — Time  within  which  action  should 

be  brought  upon  promissory  note. 

33.  Judgment   on  principal   obligation  —  Ex- 

tinguishment of  lien  does  not  prevent. 

34.  Pleading  —  Owners  as  parties  to  action, 

right  of  to  plead  bar  of  statute. 

35.  Same — Lien,  when  extinguished  as  against 

owners  not  made  parties  to  action. 

86.  Same — Bar  of  statute  should  be  raised  in 

pleadings  if  relied  upon. 

87.  Same — Plea  of  statute  is  personal  privi- 

lege. 

88.  Same — ^Ven dor's   lien,    foreclosure  of   by 

cross-complaint  —  When  cross-complaint 
demurrable. 


L     IN  GENERAL. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FSRRBD  TO,  etc.,  in:  Wells  vs.  Harter,  66  Cal. 
342,  843  (construed  and  applied);  JefCers  vs. 
Cook,  68  Cal.  147,  161,  162  (construed  and  ap- 
plied); Henderson  vs.  Grammar,  66  Cal.  S32, 
8S6,  6  Pac.  Rep.  688  (construed  and  applied); 
Raynor  vs.  Drew,  72  Cal.  307,  811,  13  Pac.  Rep. 
866  (construed  and  applied);  City  of  San  Dlesro 
vs.  Higrsins,  115  Cal.  170,  176,  46  Pac.  Rep.  923 
(referred  to  in  connection  with  1 8716  Pol. 
Code);  California  Sav.  Bank  vs.  Parrlsh,  116 
Cal.  254,  269,  48  Pac.  Rep.  73  (construed  and 
applied);  London  &  S.  F.  Bank  vs.  Bandmann, 
120  CaL  220,  222,  223,  66  Am.  St.  Rep.  179,  62 
Pac.  Rep.  688  (construed  and  applied);  Bizby 
vs.  CrafU  (Cal.  May  31,  1891),  68  Pac.  Rep. 
404  (applied);  San  Francisco  Sav.  Union  vs. 
Long  (Cal.  July  1,  1898),  63  Pac.  Rep.  907,  911 
(construed  and  applied);  Southern  Pac.  Co.  vs. 
Prosser,  122  Cal.  413,  416,  418,  65  Pac.  Rep.  146 
(construed  and  applied  with  other  sections); 
Newhall  vs.  Sherman,  Clay  &  Co.,  124  Cal.  609, 
612,  67  Pac.  Rep.  387  (construed  and  applied); 
Conway  vs.  Supreme  Council,  181  Cal.  437,  439, 
73  Pao.  Rep.  727  (construed  and  applied  with 
13339  C.  C.  P.);  Frost  vs.  Witter,  182  Cal. 
421,  423,  428,  84  Am.  St.  Rep.  63,  64  Pac.  Rep. 
706  (construed  and  applied  with  1 3337  C.  C 
P.);  Conway  vs.  Supreme  Council,  137  Cal.  884, 
386,  386,  70  Pac.  Rep.  223  (construed  and  ap- 
plied with  11339  C.  C.  P.);  Commercial  Sav. 
Bank  vs.  Hornbergrer,  140  Cal.  16,  20,  73  Pac. 
Rep.  626  (construed  and  applied);  Vandall  vs. 
Teasrue.  142  CaL  471,  476,  76  Pac  Rep.  85 
(construed  and  applied);  Mutual  L.  Ins.  Co.  vs. 
Pacific  F.  Co.,  148  Cal.  477,  480,  76  Pac.  Rep.  67 
(construed  and  applied);  Clark  vs.  City  of  San 
Die^o,  144  C::al.  361,  77  Pac.  Rep.  973  (applied); 
San  Jose  S.  D.  B.  vs.  Bank  of  Madera,  144  Cal. 
674.  677,  678,  78  Pac  Rep.  6  (construed  and 
applied). 

As  to  extension  of  tlmoy  renewal^  etc.^  ve« 
quired  to  be  In  wrltlns,  see  post  I  2922  and 
note 

As  to  means  prescribed  by  code  of  extln- 
snlshlnff  Hens  belns  excliudvey  see  ante  §  2909 
and  note  pars.  4,  6. 

As  to  tbe  requirements  or  formalities  re- 
quired for  erentlouy  renewnl,  or  extension  of 
mort^airey  see  post  S  2922  and  note. 

As  to  time  within  which  action  may  be 
bronsht  upon  claims  and  obllgratlonsy  In  sen- 
eraly  sea  Code  Civ.  Proc,  |  339  and  note 

9.  CONSTRUOTION.~Thl8  section  was  de- 
signedly passed  to  changre  former  rule  re- 
specting continued  existence  of  Hen  after 
statute  of  llmiLauons  has  barred  remedy  upon 
principal  obligation. — ^Mutual  L.  Ins.  Co.  vs. 
Pacific  F.  Co.,  142  CaL  477,  480,  76  Pac  Rep. 
67. 

S.  This  section  Is  not  a  statute  of  limita- 
tions, and  relates  only  to  extingrulshment  of 
liens. — San  Francisco  S.  Union  vs.  Long  (CaL 
July  1,  1898),  63  Pac.  Rep.  907,  911. 

4.     '^Principal    obligation,''    what    Includes.— 

For  purpose  of  considering:  this  section  It 
should  be  held  that  principal  obligation  may  be 
either  orlgrinal  debt  or  any  Judgrment  in  which 
it  may  have  been  merged. — Commercial  Sav. 
Bank  vs.  Hornbersrer,  140  CaL  16,  21,  78  Pac 
Rep.    626. 
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II.    LIBNS,  EXTINGUISHMENT  OF  BY  LAPSE 

OF  TIME. 

S.  ACKNOWIiBDGMENT  OF  DEBT  or  actual 
promise  to  pay  It,  contained  in  some  writ- 
ins,  sierned  by  parties  to  be  charered  thereby, 
is  necessary  to  take  case  out  of  statute. — ^Hein« 
lln  vs.  Castro,  22  Cal.  100,  103;  Lord  vs.  Morris, 
18  Cal.  482;  Pena  vs.  Van,  21  Cal.  142;  McCarty 
vs.  White,  21  Cal.  495,  82  Am.  Dec.  764. 

C  Ackmowledsnent  or  promise  made  be- 
fore statute  has  run,  revives  the  same  for  an- 
other statutory  period  datingr  from  time  of 
acknowledgment  or  promise,  while  an  ac- 
knowledgment made  after  statute  has  run 
erives  new  cause  of  action  for  which  old  debt 
is  consideration. — Southern  Pac,  Co.  vs.  Pros- 
ser,  122  Cal.  413,  416,  66  Pac.  Rep.  145.  See 
Daniels  vs.  Johnson,  129  Cal.  416,  417,  418.  79 
Am.  St.  Rep.  123,  61  Pac.  Rep.  1107;  Wein- 
berger vs.  Weidman,  184  Cal.  699,  600,  66  Pac. 
Rep.  869;  Wilcox  vs.  Gregory,  135  Cal.  217,  67 
Pac.  Rep.  139;  London  &  S.  F.  Bank  vs.  Dexter, 
H.  &  Co.,  126  Fed.  Rep.  693,  608. 

7.  Where  advances  are  made  vpoa  principal 
obllffatlon,  mortgage  Hen  secures  their  pay- 
ment so  long  as  they  are  kept  alive,  and  where 
new  notes  were  given  upon  pre-existing  in- 
debtedness, and  suit  brought  more  than  four 
years  after  execution  of  old  notes,  held  that 
statute  of  limitations  had  noi  run  against  prin- 
cipal indebtedness  and  that  mortgage  Hen  was 
therefore  kept  alive.— London  &  S.  F.  Bank  vs. 
Bandmann,  120  Cal.  220,  223,  65  Am.  St.  Rep. 
179,  62  Pac.  Rep.  683. 

8.  CHANGE  IN  FORM  OF  DEBT  does  not 
satisfy  mortgage  given  to  secure  it  unless  it 
Is  intended  to  co-operate. — London  &  S.  F. 
Bank  vs.  Bandmann,  120  Cal.  220.  222,  66  Am. 
St.  Rep.  179,  62  Pac.  Rep.  683.  See  Klelnsorge 
vs.  Klelnsorge,  133  Cal.  412,  414.  66  Pac.  Rep. 
876;  Newhall  vs.  Hatch,  134  Cal.  269,  273,  66 
Pac.  Rep.  266,  ba  L.  R.  A.  673;  Sather  aBnkIng 
Co.  vs.  Brlggs,  138  Cal.  724,  733,  734,  72  Pac. 
Rep.  352 

9.  Where  deht  secured  Iby  mortffase  Is 
barred,  it  follows  that  mortgage  itself  is  also 
barred. — Newhall  vs.  Sherman.  Clay  &  Co.,  124 
Cal.  509,  612,  57  Pac.  Rep.  387.  See  Booth  vs. 
Hosklns,  75  Cal.  271,  17  Pac.  Rep.  225;  Lord 
vs.  Morris,  18  Cal.  482;  McCarty  vs.  White,  21 
Cal.  495,  496,  82  Am.  Dec.  754;  Heinlln  vs. 
Castro,  22  Cal.  100;  Wormouth  vs.  Hatch,  88 
Cal.  121;  Wells  vs.  Harter,  56  Cal.  342;  San 
Jose  S.  D.  B.  vs.  Bank  of  Madera,  144  Cal.  674, 
678;  Allen  vs.  Allen.  95  Cal.  184,  197,  27  Pac. 
Rep.  30,  30  Id.  213,  16  L.  R.  A.  646. 

10.  Lien  is  not  extinguished  so  long  as  In- 
debtedness Is  kept  alive  or  so  long  as  action 
can  be  brought  to  recover  debt. — ^Henderson 
vs.  Grammar,  66  Cal.  332,  336,  6  Pac.  Rep.  588; 
London  &  S.  F.  Bank  vs.  Bandmann,  120  Cal. 
220,  222,  65  Am.  St.  Rep.  179,  52  Pac.  Rep.  583; 
Mutual  L.  Ins.  Co.  vs.  Pacific  F.  Co.  (Cal.  Aug. 
4.  1903),  76  Pac.  Rep.  67,  70.  See  London  &  S. 
F.  Bank  vs.  Dexter  H.  &  Co.,  126  Fed.  Rep. 
593,  603. 

11.  Lien  may  be  extinguished  by  extinction 
of  principal  debt,  but  contrary  does  not  fol- 
low.—Frost  vs.  Witter,  132  Cal.  421,  423.  428, 
84  >m.  St.  Rep.  53,  64  Pac.  Rep.  705.  See  Me- 
chanics'   B.   &    L.   Assoc,    vs.    King,    83   Cal.   440, 


448,   444,   88   Pac.   Rep.   876    (dis.   op.   In   Heam 
vs.  Kennedy,  86  Cal.  56,  57,  24  Pac.  Rep.  606). 

U.  LiUBN  18  STATVTORT  and  exists  until 
indebtedness  which  it  secures  is  satisfied. — 
Ban  Francisco  Sav.  Union  vs.  Long  (CaL  July 
1,  1898),  68  Pac.  Rep.  907,  911. 

1&  THE  LIEN  OF  MORTGAGE,  EXTIN- 
GUISHED by  expressed  terms  of  this  section, 
can  only  be  removed  by  compliance  with  re- 
quirements of  9  2932  of  this  code. — Southern 
Pac.  Co.  vs.  Prosser,  122  CaL  413,  416,  65  Pac. 
Rep.  146. 

14.  LIEN  OF  MORTGAGE  GIVEN  TO  SB- 
CURE  DEBT  AND  RESTING  MERELY  IN 
PAROL  and  not  upon  written  instrument  is 
barred  by  lapse  of  time,  in  two  years. — San 
Jose  S.  D.  B.  vs.  Bank  of  Madera,  146  CaL  574. 
677,  678.  78  Pac  Rep.  6. 

16.  Mortgage  is  barred  by  statute  of  limi- 
tations on  the  instant  note  is  barred,  even 
though  but  a  day  may  have  transpired  since 
its  execution. — ^Lent  vs.  MorriU,  25  CaL  492. 
60L 

16.  Mortgage  is  barred  equally  with  note  by 
the  statute. — Heinlln  vs.  Castro,  22  Cal.  100, 
103. 

17.  Payment  of  note,  made  after  It  is 
barred,  will  not  avoid  statute. — ^Heinlln  vs. 
Castro,   22  CaL   100,  103. 

18.  PAYMENTS  ACCOMPANIED  BY  LET- 
TERS brings  acknowledgment  by  such  pay- 
ment within  rule  laid  down  In  statute  of  limi- 
tations.— Barron  vs.  Kennedy,  17  Cal.  574.  See 
Heinlln  vs.  Castro,  22  CaL  100,  103. 

19.  Payment  of  one  note  by  another  is  only 
conditional  and  not  absolute  payment.  It  ex- 
tends time  for  payment  until  maturity  of  new 
note,  or,  as  It  is  said,  suspends  remedy  upon 
old  note,  but  does  not  extinguish  it. — Tolman 
vs.  Smith,  86  CaL  280,  287,  24  Pac  Rep.  743. 
See  Brewster  vs.  Bours,  8  CaL  601;  Griffith  va 
Grogan,  12  Cal.  317;  Higgins  vs.  Wortell,  18 
CaL  330,  333;  Crary  vs.  Bowers,  20  CaL  85,  88; 
Smith  vs.  Owens,  21  Cal.  11,  23;  Welch  vs.  Al- 
llngton,  23  CaL  822;  Brown  vs.  Olmsted,  60  CaL 
162,  165;  Tobey  vs.  Barber,  6  John.  (N.  Y.)  68, 
4  Am.  Dec.  326. 

20.  Same — Where  remedy  la  snspended  as  in 

case  of  payment  of  one  note  by  another  rem- 
edy upon  mortgages  which  are  mere  incidents 
to  debt  is  also  suspended. — Tolman  vs.  Smith, 
85  Cal.  280.  287,  24  Pac  Rep.  743. 

21.  PLEDGEE  HAS  RIGHT  TO  RETAIN 
POSSESSION  of  property  until  his  debt  Is 
paid,  although  it  may  be  barred  by  statute  of 
limitations. — Commercial  Sav.  Bank  vs.  Horn- 
berger,  140  CaL  16,  20,  78  Pac.  Rep.  625;  Spect 
vs.  Spect,  88  Cal.  437,  441,  444,  22  Am.  St.  Rep. 
814,  26  Pac.  Rep.  203,  13  L.  R.  A.  187:  Zeller- 
bach  vs.  Allenberg,  99  CaL  57,  69,  33  Pac  Rep. 
786;  Gage  vs.  Riverside  T.  Co.,  86  Fed.  Rep. 
984,  998;  Hudson  vs.  Wilkinson,  61  Texaa  606. 

22.  Where  principal  obligation  is  barred 
under  |  339  Code  Civ.  Proc,  lien  becomes  ex- 
tinguished unless  principal  obligation  had 
been  reduced  to  Judgment  or  in  some  other 
equally  effectual  form  had  been  kept  alive 
and  enforceable. — Frost  vs.  Witter,  188  CaL 
421,  423.  428.  84  Am.  St.  Rep.  63,  64  Pac  Rep. 
705;  Conway  vs.  Supreme  CounclL  181  Cal.  487, 
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73  Fac.  Rep.  727;  s.  c  187  Cal.  884,  70  Pac 
Hep.  223;  Commercial  Sav.  Bank  vs.  Horn- 
berger»  140  Cal.  16,  21,  78  Pac.  Rep.  626. 

23.  Statute  of  limitations  may  bar  both 
riffht  of  foreclosure  and  correlative  rigrht  of 
redemption. — ^Arrington  vs.  Liscom,  34  Cal.  865, 
370.  378,  94  Am.  Dec.  722. 

24.  TAXES,     LIBN     FOR,     WHBN     L.OST.~ 

Where  right  of  action  for  the  collection  of 
taxes  under  a  statute  of  1880,  pagre  136,  is  lost, 
the  lien  for  the  taxes  itself  is  also  lost. — 
Clark  vs.  City  of  San  Diego,  144  Cal.  861,  77 
Pac.  Rep.  973;  Dranga  vs.  Rowe,  127  Cal.  606, 
59  Pac.  Rep.  944. 

25.  WAIVER  OF  STATUTE.— Both  parties 
may  waive  statute,  and.  if  plaintiff  choose  to 
regard  mortgage  as  still  subsisting,  defendant 
may  assume  he  has  right,  subsequently,  of  re- 
demption.— ^Arrington  vs.  Liscom,  84  Cal.  866, 
870,  372,  94  Am.  Dec.  722. 

III.     PLEADING  AND  PRACTICE. 

2e.     ACTION      CANNOT     BE      MAINTAINED 

upon  mortgage  given  to  secure  mortgage  note 
'When  note  is  outlawed  at  commencement  of 
action. — ^Wormouth  vs.  Hatch,  38  Cal.  121,  126. 

27.     ACTION  TO  REMOVE  RECORD  TITLE. 

— Adverse  possession  for  a  period  of  time 
which  under  statute  of  limitations  vests 
party  with  title  against  all  the  world,  gives 
right  to  bring  his  suit  against  party  claim- 
ing under  record  title  to  have  claim  of  latter 
determined  and  adjudged  null  and  void  as 
against  him. — Arrlngton  vs.  Liscom,  34  Cal. 
365,  370.  371,  94  Am.  Dec.  722. 


Apparently  yood  record  title  would  be 
cloud  upon  title  acquired  by  adverse  posses- 
sion under  statute  of  limitations. — ^Arrlngton 
vs.  Liscom,  34  CaL  866,  871,  94  Am.  Dec.  722. 

20.  ACTION — nUs^t  to,  when  lost. — ^Mort- 
g&gee  has  no  remedy  upon  his  mortgage  after 
statute  of  limitations  has  run  upon  promissory 
note  for  payment  of  which  mortgage  wa^  exe- 
cuted.— Lord  vs.  Morris,  18  Cal.  482,  488. 

80.  Pledgee  nuiy  malntalB  aetton  upon 
principal  obligation  without  foreclosure  of 
pledge. — Commercial  Sav.  Bank  vs.  Hornber- 
flrer,  140  Cal.  16,  21,  78  Pac.  Rep.  626. 

SI.  Statnte  of  limitations  In  this  state  ap- 
plies equally  to  actions  at  law  and  to  suits  in 
equity.     It   is   directed   to  subject-matter  and 


not  to  form  of  action  or  forum  in  which  ac- 
tion Is  prosecuted. — Lord  vs.  Morris,  18  Cal. 
482,  486;  Grattan  vs.  Wiggins,  23  Cal.  16,  34. 
See  White  vs.  Sheldon,  4  Nev.  289;  Lang  Syne 
G.  Mln.  Co.  vs.  Ross,  20  Nev.  127.  19  Am.  St. 
Rep.  337.  345,  18  Pac.  Rep.  358;  Hardy  vs.  Har- 
bin, 4  Sawy.  C.  C.  536.  549,  11  Fed.  Cas.  510; 
Norton  vs.  Meader,  4  Sawy.  C.  C.  603,  615,  18 
Fed.  Cas.  420;  Norrls  vs.  Haggin,  12  Sawy.  C. 
C.  47,  62,  28  Fed.  Rep.  276,  278. 


Time  within  which  Mctlon  should  he 
broosht  upon  principal  obligation,  where  the 
same  is  promissory  note,  is  four  years  after 
maturity,  and  where  not  brought  until  about 
three  years  after  that  time,  lien  is  extin- 
guished.— ^Vandall  vs.  Teague,  142  Cal.  471.  475, 
76  Pac.  Rep.  35. 

As  to  right  to  foreclose  belns  barred  when 
right  to  redeem  Is  barred*  see  cases  cited  ante 
i  2911  note. 

38.  JUDGMENT  ON  PRINCIPAL  OBLIGA- 
TION.— Extinguishment  of  lien  does  not  pre- 
vent Judgment  on  principal  obligation. — Frost 
vs.  Witter,  182  Cal.  421,  428,  84  Am.  St.  Rep. 
68,  64  Pac.  Rep.  706. 


84.  PLEADING. — ^Where  owners  are  not 
made  parties  to  action*  until  after  lapse  of 
time  has  barred  remedy  for  foreclosure  of  lien, 
they  have  right,  independent  of  their  grantor, 
to  plead  the  statute  in  bar  of  action  against 
them. — JefTers  vs.  Cook,  58  Cal.  147.  161. 

85.  As  against  owners  not  ntade  parties  to 

action  in  foreclosure  until  after  statute  has 
run  lien  is  extinguished  by  lapse  of  time. — 
Jeffers  vs.  Cook,  68  Cal.  147,  151;  Spauldlng  vs. 
Howard,  121  Cal.  194,  198,  68  Pac.  Rep.  663. 

86.  Bar  of  statute  of  limitations  should  be 
raised  in  pleadings,  if  it  is  to  be  relied  upon 
as  defense. — Blxby  vs.  Crafts  (Cal.  May  81, 
1898),  68  Pac.  Rep.  404  (applied). 

87.  Plea  of  statute  to  a  personal  privilege 

of  party,  and  cannot  be  set  up  by  stranger. — 
Lord  vs.  Morris,  18  Cal.  482,  490. 

88.  IVhere  vendor's  lien  to  songht  to  be 
foreclosed  in  cross-complaint  filed  after  the 
expiration  of  the  time  within  which  principal 
obligation  had  expired,  lien  was  extinguished, 
and  where  facts  appeared  on  the  face  of  cross- 
complaint,  demurrer  should  be  sustained. — 
California  Sav.  Bank  vs.  Parrlsh,  116  CaL  264, 
269,  48  Pac.  Rep.  78. 


§2912.  APPORTIONMENT  OP  LIEN.  The  partial  performance  of  an  act 
secured  by  a  lien  does  not  extinaniish  the  lien  npon  any  part  of  the  property 
snbjecit  thereto,  even  if  it  is  divisible. 

History:    Enacted  March  21,  1872. 

Applied,    dted,   eonsiraed,   referred   to,    etc.,  As  to   means    prescribed   by   eode  of  extta- 

In:    Southern  Pac.  Co.  vs.  Prosser,  122  Cal.  418,  ffolsliliiff  llemi  belnff  exclusive,  see  S  2909  and 

416,  418,  66  Pac.  Rep.  146  (construed  and  ap-  note  par.  10. 
plied  with  other  sections). 

§  2913.  WHBN  BESTOBATION  EXTINGUISHES  LDSN.  The  voluntary  res- 
toration of  property  to  its  owner  by  the  holder  of  a  lien  thereon  dependent  upon 
possession  extinguishes  the  lien  as  to  such  property,  unless  otherwise  agreed  by 
the  parties,  and  extinguishes  it,  notwithstanding  any  such  agreement,  as  to  cred- 
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itors  of  the  owner  and  persons,  subsequently  acquiring  a  title  to  the  property,  or  a 
lien  thereon,  in  good  faith,  and  for  value. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  260;  amended  bj  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history,  §  4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDUX,  p.  617. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Bailment  of  pledge,  when  terminated. 

3.  Delivery — ^When  extinguishes  lien. 

1.    Applied,    dted,     eoBstraed,    referred    to» 

etc.,  in:  Palmtagr  vs.  Doutrick,  69  Cat.  154,  169, 
168,  48  Am.  Rep.  246  (construed  and  applied); 
Foley  vs.  Bullard,  99  Cal.  616,  618,  88  Pac.  Rep. 
1081;  Southern  Pac  Co.  vs.  Prosser,  182  Cal. 
413.  416,  418,  66  Pac.  Rep.  146  (construed  and 
applied  with  other  sections). 

As  to  neans  prescribed  by  code  of  extln- 
Knlsblasr  liens  beins  ezelmtTC^  see  1 8909  St 
seq.  and  note. 


2.     Bailmeat  of  pledsTO,  wbea  termlmatcd. — 

i    Delivery  back  of  possession  of  thins  pledged 

!   with   consent  of  pledgee   terminates  bailment 

I   and   his   lien. — ^Palmtagr   vs.   Doutrick,    69   CaL 

'    164,  159,  48  Am.  Rep.  246;  Tread  well  vs.  Davis. 

84  Cal.  601,  94  Am.  Dec.  770;  Jarvis  vs.  Hogen, 

16  Mass.    389;   Homes  vs.   Crane,   19   Mass.    (2 

Pick.)  607. 

8.  Delivery  to  owner  of  property  upon 
which  lien  Is  claimed  extinsrulshes  lien. — ^Hew- 
let  vs.  Flint.  7  Cal.  264,  266;  Foley  vs.  Bullard, 
99  Cal.  616,  618.  88  Pac.  Rep.  1081. 


CHAPTER   n. 

MORTOAOB. 

Article  I.    Mortgages  in  General,  §§  2920-2942. 

II.    Mortgages  of  Real  Property,  §§2947-2952. 
IIL    Mortgages  of  Personal  Property,  §§2955-2978. 


ARTICLE  I. 

MORTQAaSS  IN   GENERAU 


§2920.    Mortgage,  what 

§  2921.  Property  adversely  held  may  be  mort- 
gaged. 

§  2922.    To  be  in  writing. 

§  2923.    Lien  of  a  mortgage,  when  special. 

§  2924.    Transfer,  when  mortgage,  when  pledge. 

§  2925.  Transfer  made  subject  to  defeasance 
may  be  proved. 

§  2926.    Mortgage,  on  what  a  lien, 

§  2927.  Mortgage  does  not  entitle  mortgagee 
to  possession. 

§  2928.    Mortgage  not  a  personal  obligation. 

§  2929.    Waste. 

§  2930.  Subsequently  acquired  titie  inures  to 
mortgagee. 

§  2931.    Foreclosure. 

§  2932.    Power  of  sale. 


§  2933. 
§2934. 
§  2935. 
§  2936. 
§  2937. 

§  2938. 
§  2939. 
§  2939^ 


§2940. 
§  2941. 

§2942. 


Power  of  attorney  to  execute. 

Recording  assignment  of  mortgage. 

Not  notice  to  mortgager. 

Mortgage  passes  by  assignment  of  debt 

Time  allowed  for  filing  mortgage  for 
record   (repealed). 

Mortgage,  how  discharged. 

Same.     [On  certificate.] 
Same — How    foreign    executors    and 
administrators     may     satisfy     mort- 
gages. 

Same.     [Record  and  reference.] 

Duty  of  mortgagee  on  satisfaction  of 
mortgage. 

Provisions  of  this  chapter  do  not  af- 
fect bottomry  or  respondentia. 


§  2920.    MORTGAOE,  WHAT.    Mortgage  is  a  contract  by  which  specific  prop, 
erty  is  hypothecated  for  the  perfurmance  of  an  act,  without  the  necessity  of  a 

change  of  possession.  History:     Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Acceptance  of  mortgage  is  necessary. 

3.  Agreement  to  renew. 

4.  Amount  for  which  mortgage  given« 
5,  6.  Charges  not  included  in  mortgage. 

7.  Chattel  mortgages. 

8.  Common-law  vadium  vivum. 

9-11.  Consideration  for  mortgage  —  Credit  on 
prior  mortgage — Debt  due  from  third 
person. 
12-16.  Construction  —  Application  of  ordinary 
rules — ronditional  sale — ^Parol  evidence 
-^Question  for  court. 


17.  Contract   between   mortgager   and   mort- 

gagee after  making  mortgage. 

18.  Contract  of  hypothecation. 

19.  Contract  to  execute  mortgage. 

^U.  Debt  to  secure  which  mortgage  may  be 
given. 

21.  Deed  in  form  deed  of  trust. 

22.  Defective  execution  of  mortgage. 

23.  Distinction  between  pledge  and  mortgage. 

24.  Distinctive  feature  of  mortgage— fiecurity 

for  debt. 

25.  Equitable  mortgages. 

26.  Extinction  of  liens. 
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27. 

28. 
29. 
80. 

31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 

40. 
41,42. 

48. 
44. 

45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 


Forfeiture — ^Validity  of  eontraet  provid- 
ing for. 

Form  of  mortgage. 

Future  adyaoces  may  bo  secured. 

"Grant  or  conveyance" — Mortgage  la  not 
necessarily. 

Growing  crop— lien  of  mortgage  on. 

"Hypothecate"  signifies  what. 

Indemnity  is  object  of  mortgage. 

Intention  of  mortgager  uncommunicatod. 

Lease  assigned  as  mortgage. 

Liens  generally. 

"Mortgage"  does  not  include  pledge. 

Name  of  instrument  immaterial. 

Personal  property  which  may  be  mort* 
gaged. 

Pledges. 

Possession — Mortgagee  not  entitled  to— 
Pledge. 

Primary  purpose  of  mortgage. 

Question  of  fact  as  to -what  constitutes 
mortgage. 

Beal  property  which  may  be  mortgaged* 

Bedemption  from  lien. 

Eight  to  mortgage  property. 

Sale  of  personal  property — ^Lien  for  price. 

Special  lien  of  mortgage. 

"Specific  property" — ^Bequisite  certainty. 

Street  railroad — ^Mortgage  on. 

Subrogation  to  benefits  of  superior  lien. 

Title  IS  not  conveyed  by  mortgage. 

Transfer  in  trust. 

Vendor's  lien  expressly  secured. 

Writing  and  other  formalities  required. 

1.  APPLIBD,  CITBD,  COlfSTRUKDy  RB- 
FBRRBD  TOy  etc.,  in:  Mabury  vs.  Ruiz,  58 
Cal.  11,  16  (cited);  Ehrlich  vs.  Ewald,  66  Cal. 
97,  98,  4  Pac.  Rep.  1062  (cited);  Spect  vs.  Spect, 
88  Cal.  437,  441,  22  Am.  St  Rep.  814,  26  Pac. 
Rep.  203.  13  L.  R.  A.  137  (construed);  Stewart 
vs.  Powers,  98  Cal.  514,  518.  38  Pac.  Rep.  486 
(cited);  Rohrbousrh  vs.  Johnson,  107  Cal.  144; 
148,  40  Pac.  Rep.  87  (cited);  Freeman  vs. 
Campbell,  109  Cal.  860,  365,  42  Pac.  Rep.  85 
(cited);  Simpson  vs.  Fersruson,  112  Cal.  180, 
187,  58  Am.  St.  Rep.  201,  40  Pac.  Rep.  104,  44 
Id.  484  (cited);  Hisgins  vs.  Hlgrsins.  121  Cal. 
487,  489,  66  Am.  St.  Rep.  57,  58  Pac  Rep.  1081 
(cited);  Russell  vs.  Findley,  122  Cal.  478,  479, 
55  Pac.  Rep.  148  (referred  to);  In  re  Estate 
Crooks,  125  Cal.  459,  461,  58  Pac.  Rep.  89 
(cited);  Woodward  vs.  Hennesran,  128  Cal.  293, 
800,  60  Pac.  Rep.  769  (cited);  Harper  vs.  Gor- 
don, 128  Cal.  489.  491,  61  Pac.  Rep.  84  (cited); 
Banta  vs.  Wise.  135  Cal.  277,  279.  67  Pac.  Rep. 
129  (applied);  Southern  Pac.  R.  Co.  vs.  Doyle, 
11  Fed.  Rep.  253,  259  (cited). 

a.  ACCEPTANCB  OF  MORTGAGB  IS  NRC- 
ESSARY  to  same  extent  as  acceptance  of  other 
deeds  is. — ^Rawlins  vs.  Fersruson,  138  Cal.  470, 
474,  65  Pac.  Rep.  957. 

S.  Airre«meiit  to  reneipr. — See  post  {2922 
and  note  pars.  25-29. 

4.  AMOUNT  FOR  WHICH  MORTGAGB 
GIVBN  as  stated  therein,  where  it  is  sriven  to 
secure  advances  made  and  to  be  made,  serves 
merely  to  limit  extent  of  surety,  and  liability 
of  mortgragree  is  no  more  than  amount  of  ad- 
vances with  interest. — Voeran  vs.  CaminettI, 
65  Cal.  438.  439,  4  Pac.  Rep.  435. 

5.  CHARGES    NOT    INCLUDED    IN    MORT- 


GAGB but  which  are  recited  therein  as  beins 
assumed  personally  by  morteragrer  are  not  se- 
cured by  lien  upon  property. — Russell  vs. 
Findley,  122  Cal.  478.  479.  480,  56  Pac.  Rep.  143. 
See  Clemens  vs.  Luce,  101  Cal.  432,  35  Pac. 
Rep.  1032;  Lee  vs.  McCarthy  (Cal.  Feb.  28, 
1894),  86  Pac.  Rep.  1084;  Mason  vs.  Luce,  116 
Cal.  282,  48  Pac.  Rep.  72;  Irvine  vs.  Perry, 
119  Cal.  852,  51  Pac.  Rep.  644,  949. 

«•  Comparci  O'Neal  vs.  Hart,  116  Cal.  69, 
47  Pac.  Rep.  926. 

7.  Cbattel  mortvavee. — See  post  ii  2956- 
S978  and  notes. 

&     A    COMMON-IiAW    VADIUM    VIVUMy    by 

Which  creditor  is  ffiven  land  to  hold  without 
any  limited  time  of  redemption,  like  holding: 
of  any  other  pledge,  may  be  resorted  to  if 
creditor  so  desires. — Spect  vs.  Spect,  88  Cs.h 
487,  441,  22  Am.  St  Rep.  814,  26  Pac.  Rep.  203. 
18  L.  R.  A.  137.  See  Merritt  vs.  Judd,  14 
CaL  69. 

9.  CONSIDERATION  is  necessary  in  order 
to  support  mortgragre. — Chaffee  vs.  Browne, 
109  Cal.  211.  218.  41  Pac.  Rep.  1028  (antenuptial 
debt  of  husband  insufficient  to  support  wife's 
mortgrage  without  further  consideration). 

10.  CREDIT  WHICH  MORTGAGER  HAS 
RBCBITBD  in  decree  and  foreclosure  sale  un- 
der prior  mortgragre  made  by  him  which  was 
paid  off  in  full  is  sufficient  to  support  new 
mortgragre. — De  Cells  vs.  Porter,  65  Csl.  8,  9,  2 
Pac  Rep.  267,  8  Id.  120. 

11.  Debt  due  from  tblrd  person  to  mort- 
gragree  may  be  secured  by  mortgragre. — Banta  vs. 
Wise,  135  CaL  277,  279.  67  Pac.  Rep.  129. 

la.  CONSTRUCTION  of  mortgragre  is  upon 
application  of  ordinary  rules. — See  Bank  of 
San  Luis  Obispo  vs.  Johnson,  58  Cal.  99;  Bur- 
bridgre  vs.  Lemmert,  99  Cal.  498,  496,  82  Pac. 
Rep.   310. 

13.  Conditional  sale  or  mortirase  being 
question,  courts  incline  to  construe  instrument 
as  mortgragre. — See  Fergruson  vs.  Miller.  4  CsA. 
97;  Hickoz  vs.  Lowe.  10  Cal.  197;  Pioneer  G. 
Min.  Co.  vs.  Baker.  28  Fed.  Rep.  258  (case  aris- 
ing in  California). 

14.  Compare  I  Cowell  vs.  Craig,  79  Fed. 
Rep.  685  (case  arisingr  in  California;  deed  con- 
strued to  be  conditional  sale). 

15.  Parol     cvldeneo    la    not    admissible    to 

show  intention  of  parties  which  is  derived 
from  instrument. — Hewitt  vs.  Dean,  91  Cal.  6, 
11,  27  Pac.  Rep.  428. 

IS.  Clncstlon  for  eonrt  is  presented  where 
intention  of  parties  is  derivable  upon  con- 
struction of  written  instrument. — Hewitt  vs. 
Dean,  91  Cal.  6,  11,  27  Pac.  Rep.  423. 

17.  CONTRACT  BETWEEN  MORTGAGER 
AND  MORTGAGEE  with  reference  to  property 
after  execution  of  mortgragre  upon  such  terms 
as  parties  may  deem  fit  is  valid. — Watson  vs. 
Edwards.  105  Cal.  70.  76.  76.  38  Pac.  Rep.  527. 

18.  CONTRACT  OF  HYPOTHECATION  need 
not  necessarily  be  with  creditor. — Southern 
Pac.  R.  Co.  vs.  Doyle.  11  Fed.  Rep.  258.  259. 
260   (case  arisingr  in  California). 

ISi     Contract      to      execute      mortsagrc. — See 

notes  1  Am.  SL  Rep.  237;  4  Am.  St.  Rep.  700, 
701. 
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90.  DBBT  TO  8BCURID  WHICH  MORT- 
GA6B  MAT  BB  GIVBlf  may  be  antecedent 
debt  or  one  created  at  time,  or  it  may  be 
advance  to  be  thereafter  made  by  mortgragree 
to  or  for  mortsaser,  and  no  accompanyinsT 
written  promise  on  part  of  mortfiragrer  to  pay 
debt  is  necessary. — Husheon  vs.  Husheon,  71 
Cal.  407.  412,  12  Pac.  Rep.  410. 

Contlmiaiice  of  mort^affe  as  secarlty  aot* 
^rlthstandliiff  cbanvea  In  form  of  debt. — See 
notes  85  Am.  Dec.  467,  471. 

Pre-exlstlBff  debt  as  eonslderatloB  for  mort- 
KBK^  OS  airalnst  otber  creditors  or  eqaltles. — 
See  monosrraphic  note  by  Irwin  Taylor,  33  L. 
R.  A.  305-311. 

21.  DEED    IN   FORM    DEED    OF   TRUST   18 

mortgragre  within  this  section  where  in  sub- 
stance it  is  such. — Southern  Pac.  R.  Co.  vs. 
Doyle,  11  Fed.  Rep.  253,  259,  260  (case  arisingr 
In  California). 

Distinction  between  deed  of  trust  and  mort- 
ffaare. — See  post  §  2932  and  note  pars.  6,  6. 

22,  Defective  exccntlon  of  mortfraire. — ^See 
post  i  2922  and  note  par.  7. 

28.  Distinction  between  pledge  and  mort- 
ffar«« — See  post  §  2928  and  note  par.  11. 

24.  DISTINCTIVE  FEATURE  OF  MORT- 
GAGE is  that  it  is  security  for  performance 
of  agrreement,  usually  to  pay  money,  in  ab- 
sence of  which,  express  or  implied,  there  is 
no  mortgragre. — Henley  vs.  Hotalingr,  41  Cal.  22, 
28;  Manasse  vs.  Dlnkelspiel,  68  Cal.  404,  406, 
407,  9  Pac.  Rep.  549;  Ahem  vs.  McCarthy,  107 
Cal.  382,  386.  40  Pac.  Rep.  482. 

25.  Bqaltable  mortvaves. — See  note  4  Am. 
St.  Rep.  696-708. 

Equity  bas  Jurisdiction  to  declare  effect  of 
instrument. — See  post  I  2924  and  note  par.  22, 
also  i  2948  note  par.  11. 

20.  Distinction  of  Ifens. — See  ante  §1  2909- 
2913  and  notes. 

27.  Forfeiture — ^Validity  of  contract  proTld- 
inm  for. — See  ante  8  2889  and  note. 

28.  Form  of  mort^are. — See  post  §  2948  and 
note. 

29.  FUTURE  ADVANCES  may  be  secured 
by  mortgragre  as  well  as  existing  Indebtedness. 
— Lemon  vs.  Wolff,  121  Cal.  272,  274,  58  Pac. 
Rep.  801.  See  Tapla  vs.  Demartinl,  77  Cal.  883, 
11  Am.  St.  Rep.  288,  19  Pac  Rep.  641;  D'Oyly 
vs.  Capp,  99  Cal.  158,  88  Pac  Rep.  786;  Banta 
vs.  Wise,  136  Cal.  277.  279,  67  Pac.  Rep.  129. 

Mortffaves  to  secure  future  adTunces — ^Requi- 
sites and  validity  of. — See  note  20  Am.  Dec 
658-663. 


<H}RAlfT  OR  COinrKTANGB«— MortSMT* 

Is  not  necessarily  embraced  in  such  terms. — 
Stewart  vs.  Powers,  98  CaL  614,  619,  88  Pac 
Rep.  486;  McMillan  vs.  Richards,  9  CaL  365, 
411,  70  Am.  Dec  655;  In  re  Estate  Crooks,  126 
Cal.  459,  461,  58  Pac  Rep.  89. 

''Convoyanceo'*  defined  as  used  im.  reeordlni; 
net. — See  ante  1 1816  and  note. 

^'Conveyance*'  Inelndes  '^■sortsajre.'' — See 
post  I  2968  and  note  par.  8. 

MGrant''  deflned. — See  ante  1 1068  and  note. 

31«    Orowinc  erop — Umm  af  BMirtsave  OBr— 

See  post  I  2972  and  note. 

82.  «HYPOTBBCATB»  SIGlflFIBS  that  poa- 
session  is  not  incident  of  mortffase  and  that 


fact  of  possession  is  distinct  from  contract  of 
hypothecation,  so  that  when  mortgragree  is 
ffiven  possession,  mortgragrer  in  addition  to 
mort^agring  land  pledges  it  as  security  for 
debt — Spect  vs.  Spect,  88  Cal.  437,  441,  22  Am. 
St.  Rep.  814.  26  Pac  Rep.  203,  18  L*.  R.  A.  137. 

88.  nrDEMNITY  is  object  of  mortgragre. — 
Vogan  vs.  Caminetti,  65  Cal.  438,  439,  4  Pac 
Rep.  435.  See  Payne  vs.  Bensley,  8  Cal.  260, 
267,  68  Am.  Dec.  318;  Manasse  vs.  Dinkelspiel, 
68  Cal.  404,  407,  9  Pac.  Rep.  649. 

84.  THE  INTENTION  OF  MORTGAGER  tTIf- 
COMMUNICATED  to  mortgragree  cannot  con- 
tain letter  of  contract. — Stewart  vs.  Whltlock, 
58  Cal.  2,  3,  4  (mistake  as  to  land  included). 

35.  I/case  asalamed  as  security. — See  post 
i  2947  and  note  par.  10. 

38.  Liens  generally. — See  ante  ii  2872-2818 
and  notes. 

Lien  accessory  to  obllgratlon  to  be  per- 
formed.— See  ante  §  2909  and  note. 

87.  "MORTGAGE'*  DOBS  NOT  DTCLUDB 
PLEDGE,  as  under  definition  here  ffiven  it  can- 
not be  propeny  applied  to  security  dependent 
upon  possession  of  creditor. — Robrbougrh  vs. 
Johnson,  107  Cal.  144,  148,  40  Pac.  Rep.  37. 

88.  Name    of    instruBient    Immaterlnl. — See 

post  i  2948  and  note  par.  11. 

Personal  property  "whldi  max  be  nsort* 

• — See  post  8  2955  and  note. 

40.  Fledses.— See  post  ii  2986-3011  and 
notes. 

41.  Possession — Mortgrairee  not  entlUed  to. 
—See  post  f  2927  and  note. 

Possession  by  mortflmaree  nntboriaed  If  be 
deems  blmself  nnsafe,  etc. — See  note  51  Am. 
Rep.  805,  809. 

42.  Pledge  In  case  possession  la  transferred. 

—See  post  8  29i4  and  note. 

43.  PRIMARY    PURPOSE     OF    MORTGAGE 

is  to  secure  payment  of  debt  by  creating:  lien 
on  property. — Harper  vs.  Gordon,  128  Cal.  489, 
491,  61  Pac.  Rep.  84. 

44.  I^nestlon  of  fact  as  to  wbat  conatltvtea 
mortrave. — See  post  i  2924  and  note  pars.  40, 
41. 

45.  Real  property  vrblcb  aHiy  be  nsortsas^d. 

^-See  post  8  2947  and  note 

48.  Redemption  from  lien. — See  ante  ii  2903- 
2905  and  notes. 

47.  RIGHT  TO  MORTGAGE   PROPERTT    l8 

essential  element  of  ownership,  and  may  be 
exercised  to  fullest  extent,  unless  there  is 
some  statutory  restriction  of  such  rlgrht. — 
Works  vs.  Merritt,  105  Cal.  467,  469,  470,  88 
Pac  Rep.  1109. 
See  ante  i  679  and  note 

4S,  Sale  of  personal  property — I«ten  for 
prlee. — See  post  8  8049  and  note. 

48.  Special  lien  of  mortgrase. — Sea  post 
I  2928  and  note. 

60.  "SPECIFIC  PROPERTY"  as  used  In 
this  section  does  not  supplant  rule  that  that 
is  certain  that  is  capable  of  being:  made  certain 
and  it  is  sufficient  that  property  compre- 
hends property  susceptible  of  beingr  impressed 
with  lien. — ^Higrgrins  vs.  Hlgrgrins,  121  Cal.  487. 
489,  66  Am.  St.  Rep.  57,  53  Pac.  Rep.  1081 
(mortffaffe  upon  ''his  estate"  upheld). 
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61.     STRBSEST   RAILROAD — Mortsaffo  •■»  by 

Its  terms  including:  all  of  company's  property, 
in  so  far  as  it  covers  personal  property  must 
be  executed  in  mode  and  manner  pointed  out 
in  11  2950-2972.— Bishop  ys.  McKiUican,  124 
CaL  821,  327,  71  Am.  St.  Rep.  68,  67  Pac.  Rep.  76. 
See  post  i§  2960-2972  and  notes. 

BS.     SubroffatloB  to  beaeflta  of  siiveiiwr  lien. 

—See  ante  {2904  and  note  par  2. 

B&     Title  la  act  conTcycd  by  i 

post  i  2924  and  note  pars.  46-60. 


64.  Transfer  In  trust. — See  post  i  2924  and 
note  par.  68. 

60.  VRNDOR'8  lABN  BXPRBSSLT  SB- 
CURED  in  deed  to  purchase  Is  not  strictly 
vendor's  lien,  but  is  In  effect,  thougrh  not  tech- 
nically, mortsagre. — Dingrley  vs.  Bank  of  Ven- 
tura, 67  Cal.  467,  471. 

As  to  vendor^  Ilen^  see  post  |  8046  and  note. 

60.    IVrltlBB  and  other  formalities  required. 

*>^-8ee  post  |  2922  and  note. 


§  2921.    PROPERTY  ADVERSELY  HELD  MAY  BE  MORTGAGED.    A  mort- 
gage may  be  created  upon  property  held  adversely  to  the  mortgager. 

History:    Enacted  March  21,  1872. 

1.  Adverse  title  not  affected  by  foreclosure. 

2.  Owner  ousted  of  possession  maj  transfer. 

3.  Beal  property  which  may  be  mortgaged. 


1.     Adverse  title  act  alfeeted  by  foreelesaroy 

but  in  action  to  foreclose  rights  only  of  those 
who  hold  or  claim  under  mortsasrer  can  be 
determined. — Housrhton  vs.  Allen,  75  Cal.  102, 
105,  16  Pac.  Rep.  632;  Cody  vs.  Bean,  93  Cal. 
678,  579.  29  Pac.  Rep.  223;  Sichler  vs.  Look,  92 
Cal.   600,  608,  609,   29  Pac.   Rep.   220.     See  San 


Francisco  vs.  Lawton,  18  CaL  465,  474,  79  Arl 
Dec  187;  Croffan  vs.  Spence,  63  Cal.  15;  Mar- 
low  vs.  Barlow,  68  Cal.  456;  Odell  vs.  Wilson, 
68  Cal.  159,  160;  McComb  vs.  Spangrler,  71  Cal. 
418,  423,  12  Pac  Rep.  847;  Ord  vs.  Bartlett,  83 
Cal.  428,  480,  28  Pac.  Rep.  705. 

2.     Oivner  oiuted  of  poasessloa  may   traas- 
fer. — See  ante  §  1047  and  notes. 

S.    Real  property  which  aHiy  be  mortsasred. 

— See  post  I  2947  and  notes. 


§  2922.  TO  BE  IN  WRITING.  A  mortgage  can  be  created,  renewed,  or  ex- 
tended, only  by  writing,  executed  with  the  formalities  required  in  the  case  of  a 
grant  of  real  property. 

History:     Enacted  Marcli  21,  1872. 


1. 
2. 

3. 

4. 

5. 

6. 

7. 
.     8. 

9. 
10, 11. 

12. 
13. 
14. 
15. 
16. 
17. 

18. 

19. 
20. 

21. 

22. 

23. 

24. 

25-29. 

80. 


Applied,  cited,  constmed,  referred  to,  ete. 

Advances  to  be  made  to  mortgager. 

After-acquired  property  —  Writing  must 
contemplate. 

Agreement  executed  subsequently  to  mort- 
gage. 

Condition  in  subsequent  deed  by  mort- 
gager. 

Debt  enforceable  personally,  when. 

Defective  execution  of  mortgage. 

Equitable  jurisdiction  to  declare  instru- 
ment mortgage. 

Estoppel  to  deny  authprity  in  writing. 

Executory  agreements — ^To  renew  mort- 
gage. 

"Extended"  defined. 

Extension — Agreement  indorsed  on  note. 

Extinguishment  of  mortgage. 

Form  of  mortgage. 

Frauds — Statute  of. 

Intent  of  party  to  be  charged  must  be. 
shown. 

Limitations,  statute  of — Extinguishment 
of  lien. 

Mandatory  provision. 

Necessity  for  renewal  or  extension  of 
mortgage. 

Oral  decUrations  after  deed  absolate  ex- 
ecuted. 

Parol  agreement  letting  mortgagee  into 
possession. 

Parol  evidence  as  to  after-acquired  prop- 
erty. 

Beference  to  another  agreement. 

Benewal — Before  and  after  statute  has 
run — Formal  instrument, 

"Specific  property.' 

c.  a— 117 


f» 


81.  Tenants   in   common — ^Agreement   appor- 
tioning mortgage. 

'  1.  APPL.IBD,  CITBD,  COIVSTRUED,  RE- 
FERRED TO,  etc.,  In:  Porter  vs.  Muller,  58 
Cal.  677,  680,  66  Cal.  612.  616,  4  Pac.  Rep.  631 
(applied);  Wells  vs.  Harter.  66  Cal.  842,  344 
(applied);  Dingrley  vs.  Bank  of  Ventura,  67 
Cal.  467,  471  (construed);  Jeffers  vs.  Cook.  68 
C^l.  147,  162  (referred  to  erroneously);  Ger- 
man Sav.  &  L.  Soc.  vs.  Hutchinson.  68  Cal. 
62,  63,  8  Pac  Rep.  627  (applied);  Tolman  vs. 
Smith,  74  Cal.  845,  350,  16  Pac  Bep.  189  (re- 
ferred to);  Mitchell  vs.  Amador  C.  &  M.  Co., 
76  Cal.  464,  488,  17  Pac.  Bep.  246  (applied); 
Orangrers'  B.  Assoc,  vs.  Clark,  84  Cal.  201,  206, 
23  Pac.  Rep.  1081  (referred  to  as  inapplicable); 
Tolman  vs.  Smith,  85  Cal.  280,  288,  24  Pac.  Rep. 
743  (referred  to  as  Inapplicable):  Porter  vs. 
Muller,  112  Cal.  866,  366,  44  Pac.  Rep.  729 
(cited);  Bank  of  Woodland  vs.  Duncan,  117 
Cal.  412,  415,  49  Pac.  Rep.  414  (cited);  London 
&  a  F.  Bank  vs.  Bandmann,  120  Cal.  220,  223, 
224,  66  Am.  St^  Rep.  179.  62  Pac.  Rep.  583 
(construed);  Southern  Pac.  Co.  vs.  Prosser,  122 
Cal.  418,  418,  419,  420,  66  Pac.  Rep.  145  (cited); 
Hiererins  vs.  Manson,  126  Cal.  467,  469,  77  Am. 
St.  Rep.  192,  68  Pac  Rep.  907  (cited);  Seaton 
vs.  Flske,  128  Cal.  649,  661.  61  Pac.  Rep.  666 
(cited);  Daniels  vs.  Johnson,  129  Cal.  416,  417, 
79  Am.  St.  Rep.  128,  61  Pac.  Rep.  1107  (con- 
strued); Welnbersrer  vs.  Weldman,  184  Cal. 
699,  600,  66  Pac.  Rep.  869  (cited);  Conway  vs. 
Supreme  Council  C.  K.  of  A,  137  CaL  884,  389, 
70  Pac.  Rep.  228  (applied);  Elkelman  vs.  Per- 
dew,  140  Cal.  687,  689,  74  Pac.  Rep.  291  (ap- 
plied); Continental  B.  &  L.  Assoc  vs.  Wilson, 
144  CaL  776,  788,  78  Pac  Rep.  264  (olted). 


laois) 


WRiriHO    iraCCBSSAaY— BXKCimOH. 


(DiT.  nif  pt.  !▼• 


a.  ADVAHCBS  TO  BB  MADB  TO  MORT- 
GAGER must  be  stipulated  in  wrlttns,  and 
mortffaffe  cannot  be  made  to  cover  them  by 
mere  oral  a^eement. — ^Bank  of  Woodland  ▼■, 
Duncan.  117  Cal.  412.  416,  49  Pae.  Rep.  414.  See 
Eikelman  vs.  Perdew.  140  CaL  687,  689,  74  Pae. 
Rep.  291. 

S.  AFTER-ACI^UnUBD  PROFBRTT  under 
this  section  is  not  within  mortgage  unless 
lanffuagre  of  instrument  indicates  intention 
that  it  shall  cover  after-acquired  property  of 
character  such  as  it  was  souerht  to  brlns 
within  its  terms. — ^Mitchell  vs.  Amador  C.  A 
li.  Co..  76  Cal.  464.  488.  17  Pae.  Rep.  246.  See 
Shoobert  vs.  De  Motta,  111  Cal.  216,  119,  68 
Am.  St  Rep.  207.  44  Pae.  Rep.  487;  First  Nat. 
Bank  vs.  Erreca,  116  CaL  81.  88,  68  Am.  St  Rep. 
188,  47  Pae.  Rep.  926. 

4.  AN  AGREEMENT  EXEdTTBD  SUB8B- 
4^VENTJLT  TO  MORTGAGE  imposinsT  additional 
lien  upon  land  is  within  section,  and  must  be 
executed  with  formalities  thereby  required.^ 
Porter  vs.  Muller.  63  Cal.  677,  680. 

5.  CONDITION  IN  SUBSEaVRNT  DEED  BY 
MORTGAGER  by  which  irrantee  assumes  pay- 
ment of  mortgaere  Is  more  than  agrreement  to 
discharge  lien,  and  is  agreement  to  pay  debt 
secured  by  mortgage,  and  does  not  constitute 
renewal  or  extension  of  lien  within  meaning 
of  this  section. — Daniels  vs.  Johnson,  129  CaL 
416.  417.  79  Am.  St  Rep.  128.  61  Pae  Rep.  1107. 
See  Roberts  vs.  Fltzallen.  120  CaL  482.  52  Pae. 
Rep.  818;  Southern  Pae.  Co.  va  Prosser,  122 
CaL  413.  66  Pae.  Rep.  146. 

6.  DEBT  INTENDED  TO  BE  SECURED 
ENFORCEABLE,  notwithstanding  fact  that 
mortgage  is  void  because  it  is  not  in  writing. — 
Shaver  vs.  Bear  River  &  A.  W.  &  Min.  Co., 
10  Cal.  396,  402.  See  Sherwood  vs.  Dunbar, 
6   CaL   63. 

7.  DEFECTIVE  EXECUTION  OF  MORT- 
GAGE or  iroperfect  attempt  to  create  mortgage 
upon  Rpeciflc  property  for  purpose  of  securing 
debt  will  create  specific  lien  upon  property  so 
intended  to  be  mortgaged. — Peers  vs.  McLaugh- 
lin. 88  CaL  294.  297.  22  Am.  St  Rep.  306.  26 
Pae.  Rep.  119.  See  Daggett  vs.  Rankin.  81 
Cal.  821,  327;  Love  vs  Sierra  Nevada  Lake 
W.  &  M.  Co..  82  Cal.  689.  652.  91  Am.  Dec. 
602;    Remington  vs.  Higgins,  54  CaL  620. 

8.  EQUITABLE  JURISDICTION  TO  DE- 
CLARE INSTRUMENT  MORTGAGE  in  effect 
When  It  is  not  such  In  form,  in  proper  case,  is 
not  affected  by  this  section. — DIngley  vs.  Bank 
of  Ventura.  67  CaL  467,  471. 

See  post  SS  2924.  2925  and  notes. 
Equitable    mortgages. — See    note    4    Am.    St 
Rep.  696-708. 

9.  ESTOPPEL  TO  DENY  AUTHORITY  IN 
'WRITING  to  clearing  off  of  encumbrances 
which  is  made  condition  precedent  to  furnish- 
ing money  may  be  enforced  against  maker  of 
deed  of  trust  without  violation  of  this  sec- 
tion, advancement  to  be  applied  to  such  encum- 
brances being  in  harmony  with  provisions  of 
deed.— Continental  B.  &  L.  Assoc,  va  Wilson, 
144  CaL  776,  783.  78  Pae.  Rep.  254. 

10.  EXECUTORY  AGREEMENT  may  be  suf- 
ficient, because  equity  regards  as  done  that 
which  ought  to  be  done. — Higgins  vs.  Manson, 


116  CaL  467,  469,  470,  77  Am.  St  Rep.  192,  S8 
Faa  Rep.  907. 

!!•  Seatw  s«re«BscBt  to  vcbcw*  properly  ac- 
knowledged, etc,  will  be  treated  in  equity  as 
renewal  and  as  binding  mortgagee. — Seaton  va 
Fiske,  128  CaL  549.  661,  61  Pae.  Rep.  666. 

IS.  ^EXTENDED**  as  here  used  refers  to 
broadening  of  security  to  cover  additional  ad- 
vances— London  &  S.  F.  Bank  va  Bandmann, 
120  CaL  220,  223.  65  Am.  St  Rep.  179.  62  Pae 
Rep.  688. 

IS.     EXTENSION  —  Asvceawnt    iadomied    mm 

mote  to  secure  which  mortgage  was  given  ex- 
tending note,  but  making  no  reference  in  terms 
to  mortgage,  and  from  which  it  is  not  inferable 
that  it  was  purpose  of  parties  to  create  new 
mortgage,  or  to  renew  or  extend  old  one.  is  not 
sufficient — ^Wells  vs.  Harter,  66  CaL  342.  344. 

14.     EXTINGUISHMENT  OF  MORTGAGE  by 

verbal  agreement  diverting  grain  to  be  har- 
vested from  satisfaction  of  debt  upon  which  It 
was  first  agreed  mortgage  should  be  security 
and  converting  mortgage  into  pledge  is  valid, 
although  written  mortgage  is  thereby  affected. 
— Grangers'  B.  Assoc  vs.  Clark,  84  CaL  201,  206, 
S8  Pae.  Rep.  1081. 


IS.     Fo; 

note. 


of  Bsortgago* — See  post  I  2948  and 


IS. 

note. 


Fmad%  statute  oC — See  ante  8 1624  and 


17.  INTENT  OF  PARTY  TO  BE  CHARGED 

to  create,  renew,  or  extend  mortgrage  must  be 
shown  either  by  express  terms  or  by  fair  in- 
tendment by  written  Instrument  executed  in 
mode  prescribed. — Wells  vs.  Harter,  66  CaL 
842,  844. 

18.  LtmltatfoBS,  atatnte  of — Exttagnlskmeat 
of  UcB. — See  ante  9  2911  and  note. 

la  MANDATORY  PROVISION  |  and  statute 
must  be  complied  with. — Wells  vs.  Harter.  66 
CaL  842.  844.  See  Porter  vs.  Muller.  112  CaL 
866.  366.  866.  44  Pae.  Rep.  729. 

Oral  mortgages. — See  note  1  Am.  St  Rep. 
236.  237. 

20.  NECESSITY  FOR  RENEWAL  OR  EX- 
TENSION OF  MORTGAGE  does  not  arise  as 
long  as  statute  of  limitations  has  not  run. — 
Tolman  va  Smith,  86  CaL  280,  288,  24  Pae. 
Rep.  743. 

SI.  ORAL  DECLARATIONS  AFTER  DEED 
ABSOLUTE  has  been  executed  cannot  turn  It 
into  mortgage. — Sherman  vs.  Sandell.  106  CaL 
873.  876,  89  Pae.  Rep.  797. 

32.  PAROL  AGREEMEBTT  LETTING  MORT- 
GAGEE INTO  POSSESSION  Is  valid,  and  gives 
mortgagee  additional  security. — Spect  va  Spect, 
88  CaL  437,  440.  22  Am.  St  Rep.  814.  26  Paa 
Rep.  203.  18  L.  R.  A.  137.  See  Fogarty  va 
Sawyer,  17  CaL  689. 

As  to  mortgagee's  fight  to  posseBsloBy  sse 
post  i  2927  and  note. 

2S.  PAROL  EVIDENCE  TO  IDENTIFY  AF- 
TER-ACQUIRED    PROPERTY     MORTGAGED. 

See  post  i  2947  and  note  par.  4. 

24.  REFERENCE  TO  AGREEMENT  may  be 

made,  and  two  Instruments  will  be  construed 
together. — Woodworth  vs.  Guzman,  1  CaL  203, 
106. 
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9B>  RBNBWAI*  OF  lAXN  can  be  only  111 
compliance  with  requirements  of  this  section. — 
Gonway  vs.  Supreme  Council  C  K.  of  A^  1S7 
CaL  884,  889»  70  Pao.  Rep.  288. 

98.  After  statate  has  nut  renewal  of  prin- 
cipal obllgratlon  does  not  operate  to  renew  also 
mortgraffs  by  which  note  had  been  secured.^- 
Wells  TS.  Barter,  66  Cal.  842,  844.  See  Southern 
Pao.  Co.  TS.  Prosser,  123  CaL  418,  420.  65  Pao. 
Rep.   145. 

27.  Compare  I  Lent  vs.  Morrill,  26  Cal.  498 
(decided  prior  to  code). 

28.  Before  b«r  of  statate  renewal  of  prin- 
cipal obli£ration  is  not  renewal  or  extension  of 
mortgagre  within  meaning  of  this  section.^- 
Ix>ndon  &  S.  F.  Bank  vs.  Bandmann,  120  CaL 
220,  223,  66  Am.  SL  Rep.  179,  68  Pac  Rep.  588; 


Weinberger  vs.  Weidman,  134  CaL  699,  600,  66 
Pac  Rep.  869.  See  Southern  Pac.  Co.  vs.  Pres- 
sor, 122  CaL  418,  418,  66  Pac.  Rep.  146. 

20.  Fonnal  Inatmmeat  reciting:  loan  and 
execution  of  note  and  mortg:ag:e  and  place  of 
record  of  latter  and  agreeing:  that  time  of 
payment  of  note  shall  be  extended  is  sufficient. 
— German  Sav.  &  L.  See.  vs.  Hutchinson,  68 
CaL  62.  68,  8  Pac.  Rep.  627. 

50.  ''Speellle  property.'' — See  ante  8  2920  and 
note  par.  60. 

51.  TBlf  ANTS  IN  COMMON  OF  IjAND  SUB- 
JECT TO  HORTGAOB  agreeing:  that  one  share 
shall  be  relieved  of  mortg:agre  and  that  other 
share  shall  bear  whole  burden,  ag:reement  if 
made  orally  is  of  no  effect. — Porter  vs.  Muller, 
66  CaL  612,  616,  4  Pao.  Rep.  531. 


§  2923.    LIEN  OF  A  MORTGAGE,  WHEN  SPECIAL.   The  lien  of  a  mortgage 
is  special,  unless  otherwise  expressly  agreed,  and  is  independent  of  possession* 

History:    Enacted  March  21,  1872. 

I      Mortsaver    may    slve    mortvasee    rlffht    of 
poeaesaloB* — See  post  §  2927  and  note. 


1.  Applied,  cited,  constraed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Beceiver  cannot  be  appointed,  when. 

1.     APPLIBD,     CITBD,     CONSTRUBD, 
FERRKD  TO,  etc.,  in:   Southern  Pao.  R.  Co.  va. 
Doyle,  11  Fed.  Rep.  258,  259  (cited). 

a.  COMMISSIONBRS*  HOTB  citea  Kldd  vs. 
Teeple,  22  Cal.  265;  Fosrarty  vs.  Sawyer,  17  CaL 
689;  Dutton  vs.  Warachauer,  21  Cal.  609,  83 
Am.  Dec.  766;    Nasrle  vs.  Maoy,  9  Cal.  426. 

Acceaaory  to  obllffatlon  to  be  performed* — 
See  ante  8  2909  and  note. 

Chattel  Interest  of  mortffaffce.  —  See  post 
I  2924  and  note  par.  46. 

Blleet  of  sale  under  mortsaso  «90b'  lien. — 
See  note  68  Am.  Dec.  669-571. 

Bztlaetlon  of  llena* — See  ante  99  2909-2918 
and  notes. 

Growlns  crop — Lien  of  mortsase  on. — See 
post  9  2972  and  note. 

Llena  seneraUy* — See  ante  19  3872-2918  and 
notes. 


\ 


-See 


Poaseaalon — Mortvasee  not  entitled  to. 
post  9  2927. 

Primary    pvrpoae    of    mortsace.  —  See    ante 
§2920  and  note  par.  48. 

Prior   Ifen — Rlirlit  of  holder  of  apeeial  lle» 
«pon  payment  of« — See  ante  9  2876  and  note. 

Property  to  which  lien   attaches. — See  post 
i  2926  and  note. 

Redemption  from  lien. — See  ante  |9  2903-3906 
and  notes. 

Special  Uen— What  is.— See  ante  9  3876  and 
note. 

Special  secvrlty  Is  ohtained  hy.  possession. — 
See  post  9  2927  and  note  par.  18. 

Waste  Impairing  lien. — See  post  9  2929   and 
note. 


S.     RBCBITBR     OABTlfOT     BB    APPOINTBD 

While  mortgasree  is  in  possession  in  ffood  faith 
"-in  absence  of  any  showing  of  waste  or  other 
abuse. — Cummingrs  vs.  Cumminffs,  76  CaL   484, 
489,  440,  17  Pac.  Rep.  443. 


§  2924.  TKAN8FEB,  WHEN  MOBTGAGE,  WHEN  PLEDGE.  Every  transfer 
of  an  interest  in  property,  other  than  in  trust,  made  only  as  a  security  for  the  per- 
formance of  another  act,  is  to  be  deemed  a  mortgage,  except  when  in  the  case  of 
personal  property  it  is  accompanied  by  actual  change  of  possession,  in  which 
case  it  is  to  be  deemed  a  pledge. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  260. 


1.  Applied,  cited,  constrned,  referred  to,  etc 
2, 3.  Condition  upon  which  title  quieted. 

4.  ContemporaneonB  writing  unnecessary. 

5.  Deed  absolute  regarded  in  equity  as  mort- 

g&go. 

6.  Defeasance  may  be  proved. 

7.  DefectiTe  execution  of  mortgage. 

8.  Delivery  of  defeasance  necessary. 

0.  Distinction   between   deed   of   trust   and 
mortgage. 

10.  Estopped  to  insist  upon  defeasance. 

11.  Express  trusts  only  within  exception, 

12.  Form  of  mortgage. 


13, 14.  Instructions  to  jury — ^Pledge. 
15.  Lease  assigned  as  security. 

16-20.  Merger  of  legal  and  equitable  titles — De- 
cree of  foreclosure — Intervening  mort- 
gage—Presumption— Question  of  intent. 

21.  "Mortgage"  does  not  include  pledge. 

22.  Name  of  instrument  immaterial. 

23.  Parol  evidence — ^Admissibility  of  in  gen- 

eral. 

24.  Same — Assessment  list. 

25.  Same — Circumstantial  evidence. 

26,27.  Same  —  Clear  and  convincing  evidene# 
necessary. 


I  MM       (20aD) 
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28.  Same — Covenant  to  reeonv^. 

29.  Same — Declarations    and    admianoui   of 

parties. 
80.  Same — ^Inadequacy  of  price. 
$1.  Same — Performance  of  obligatton. 

82.  Same— Possession  of  grantee. 

83.  Same — Presumption    that   instrument   is 

not  mortgage. 

84.  Same^Belation  of  parties. 

85.  Same — Heleases    mutually    executed    by 

parties. 

86.  Same  —  Writing  evidencing  indebtedness 

unnecessary. 

87.  Pleading  in  ejectment. 

38.  Pre-existing  debt  consideration* 

39.  Purchaser  procuring  deed  to  third  person. 
iOf  41.  Question  of  mixed  law  and  fact — blinding 

unsupported  by  evidence. 
42.  Eedemptioner's  assignment. 

48.  Bestriction    upon    mortgage   of   personal 

property, 

44.  Specific  performance  of  contract  to  re- 

convey. 

45.  Title  is  not  conveyed  by  mortgage. 

46.  Same—Chattel  interest  of  mortgagee. 
47,48.  Same — Deed  absolute  intended  as  mort- 
gage. 

49.  Same — Same — Construction  with  reference 

to  law  at  time  of  making  contract. 

50.  Same— Same — ^Indefeasible  title  of  mort- 

gagee— Foreclosure  necessarj. 
51, 52.  Same — Ejectment    not    maintainable    by 
mortgagee— Deed  absolute. 
53.  Transfer  in  trust. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  eto.,  in:  Mabury  vs.  Ruiz,  68  Cal. 
11,  15  (cited);  Sonoma  Valley  Bank  vs.  Hill, 
69  Cal.  107,  112  (applied);  Taylor  vs.  McLain, 
64  Cal.  613.  514,  2  Pac.  Rep.  899  (cited);  Husheon 
vs.  Husheon,  71  Cal.  407,  411.  12  Pac.  Rep. 
410  (oited);  Loughborouffh  vs.  McNevln.  74 
Cal.  260,  264,  6  Am.  St.  Rep.  485,  14  Pac.  Rep. 
869.  16  Id.  778  (cited);  Hall  vs.  Arnott,  80  Cal. 
848,  852,  22  Pac.  Rep.  200  (cited):  Brandt  vs. 
Thompson,  91  Cal.  458,  461,  27  Pac.  Rep.  763 
(cited);  Wenzel  vs.  Schultz.  100  Cal.  250,  254, 
84  Pac.  Rep.  696  (cited);  Works  vs.  Merritt. 
106  Cal.  467,  469,  470,  38  Pac.  Rep.  1107  (con- 
strued in  connection  with  9  2965):  Bank  of 
Ukiah  vs.  Moore,  106  Cal.  673,  680,  39  Pac 
Rep.  1071  (cited);  Rohrbough  vs.  Johnson,  107 
Cal.  144,  148,  40  Pac.  Rep.  37  (cited);  Sacra- 
mento Bank  vs.  Alcorn,  121  Cal.  379,  384,  68 
Pac.  Rep.  813  (cited);  San  Jose  S.  D.  Bank  vs. 
Bank  of  Madera,  121  Cal.  639,  542,  54  Pac.  Rep. 
88  (cited);  Peninsular  T.  &  F.  Co.  vs.  Pacific 
Steam  W.  Co..  123  Cal.  689,  694,  56  Pac.  Rep. 
604  (cited);  Commercial  Bank  vs.  Pritchard, 
126  Cal.  600,  604,  59  Pac.  Rep.  130  (applied); 
Byrne  vs.  Hudson,  127  Cal.  254,  256,  59  Pac 
Rep.  597  (cited);  Woodard  vs.  Hennegan,  128 
Cal.  298,  300,  60  Pac.  Rep.  769  (cited);  County 
Bank  vs.  Goldtree,  129  Cal.  160,  168,  61  Pac 
Rep.  786  (cited);  Banta  vs.  Wise,  186  Cal.  277» 
279,  67  Pac.  Rep.  129  (applied);  Continental  B. 
A  tt.  Assoc  vs.  Wilson.  144  Cal.  776.  788,  78 
Pac  Rep.  164  (cited). 

a.  CONDITIOH  UPON  WHICH  TTTLB  It 
mriETBD,  where  deed  absolute  intended  as 
mortffase  Is  ffiven.  at  suit  of  mortgasrer  after 
Aebt  barred,  is  payment  of  debt. — De  Casara  vs. 


Orena,  80  CaL  182.  184,  22  Pac  Rep.  74;  Brandt 
vs.  Thompson.  91  CaL  458,  462,  27  Pac  Rei>. 
768.  Bee  Grant  vs.  Burr,  64  Cal.  298;  Booth  vs. 
Hosktns,  76  CaL  271,  276,  17  Pac.  Rep.  226; 
Spect  vs.  Spect,  88  CaL  487,  22  Am.  St.  Rep. 
814,  36  Pac  Rep.  203,  18  U  R.  A.  187;  Zeller- 
baoh  vs.  Allenbers.  99  Cal.  67.  69,  88  Pac  Rep. 
786;  Boyce  vs.  Fisk,  110  CaL  107,  118,  42  Pac 
Rep.  478;  Peshine  vs.  Ord,  119  Cal.  811,  814, 
68  Am.  St.  Rep.  131,  61  Pac  Rep.  686. 

S.  Compare  I  Locke  vs.  Moulton,  96  Cal.  21, 
82.  80  Pac  Rep.  967  (holding  that  in  ejectment 
mortgragrer  beins  owner  of  lesral  title  cannot  be 
required  to  pay  debt  for  which  security  was 
Siven,  or  to  oflfer  to  pay  it.  to  enable  him  to 
defeat  action). 

4m     CoBtcmponuieowi  writing  wn»ece««ary. — 

See  post  8  2926  and  note  par.  4. 

0,  DBBD  ABSOLVTB  IS  RBGARDED  IN 
BaUITY  A8  MORTGAGH  if  in  fact  It  was 
Intended  by  parties  as  security  for  payment  of 
money  or  performance  of  any  lesral  act. — 
Dinffley  vs.  Bank  of  Ventura,  67  CaL  467,  471, 
472;  Husheon  vs.  Husheon,  71  CaL  407,  411,  12 
Pac.  Rep.  410;  San  Jose  S.  D.  Bank  of  Sav. 
vs.  "bank  of  Madera,  121  CaL  639,  542,  64  Pac 
Rep.  83;  Peninsular  T.  &  F.  Co.  vs.  Pacific  S. 
W.  Co.,  128  Cal.  6S9.  694.  66  Pac.  Rep.  604; 
Byrne  vs.  Hudson.  127  Cal.  264,  256,  59  Pac 
Rep.  697;  County  Bank  vs.  CSoldtree,  129  (^1. 
160,  162.  168,  61  Pac  Rep.  786;  Banta  vs.  Wise. 
186  CaL  277.  279.  67  Pac  Rep.  129.  See  Hickox 
vs.  Lowe,  10  CaL  197;  Koch  vs.  BriggB,  14  CaL 
257,  73  Am.  Dec.  661  ;  Cook  vs.  Lion  F.  Ins. 
Co.,  67  Cal.  868,  7  Pac  Rep.  784;  Boyce  vs. 
Fisk.  110  CaL  107,  42  Pac  Rep.  478;  Vance  vs. 
Anderson,  113  CaL  682,  538.  45  Pac  Rep.  816; 
Wilson  vs.  California  Bank.  121  CaL  630,  64 
Pac  Rep.  119;  De  Carrion  vs.  De  Aguayo  (CaL 
June  29,  1901),  65  Pac.  Rep.  618;  McCau£rhey 
vs.  McDuffle  (CaL  Dec  2,  1903),  74  Pac.  Rep. 
761;  Holmes  vs.  Warren  (CaL  Nov.  26,  1904). 
78  Pac  Rep.  964;  Peush  vs.  Davis,  96  XT.  S. 
832,  bk.  24  L.  ed.  775;  Southern  Pac  R.  Co. 
vs.  Doyle,  11  Fed.  Rep.  268,  260  (case  arlsinsr 
In  California);  Simpson  vs.  First  Nat.  Bank 
of  Denver,  98  Fed.  Rep.  309,  86  C  C.  A.  806 
(case  arising:  tn  Colorado). 

AsrecmeBt  to  recoBvey^ — See  note  17  Am. 
Dec.  300. 

Aaalsrnmeiit  of  coot  met  of  porcbaae  as  equi- 
table mortffoare. — See  4  Am.  St.  Rep.  708,  704. 

Deed  absolvte  cooatrved  as  mortsas^ey  when. 
— See  note  65  Am.  St.  Rep.  186. 

Deed  absolvtoy  when  Bot  eonstnied  as  mort- 
arnsr. — See  note  by  Robert  Desty,  1  L.  R.  A. 
240.    241. 

Cqnitnble  mortffasres.  —  See  note  4  Am.  St. 
Rep.  696-708^ 

Form  of  InntramcBt  launateriaL — See  post 
I  2948  and  note  par.  7. 

Law  and  equity  havo  aaino  mlo* — See  note  17 
Am.  Dec.  302,  303. 

Parol  evidence  to  sbow  that  deed  abaolnte  la 
wnovtmuK^* — See  pars.  23,  36  this  note. 

d.  Defeaaaneo  may  bo  proved*-^ See  post 
12926  and  note. 

7.  Defeetlve    oaoevtloB    off 

ante  |2922  and  note  par.  7. 

8.  Delivery   of   defeaaaneo 

post  S2926  and  note  par.  7. 


Booeaaary* »  See 
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••  Dlstlaetloa  between  deed  of  tnwt  and 
■MfltsMPe. — See  post  S  2932  and  note  pars.  5,  6. 

lAi  Batovped  to  laalat  upon  defeaaanee. — See 
post  9  2926  and  note  par.  9. 

11.  BXPRBSS  TRUSTS  ONLY  WITHnf  BX- 
CBPTION9  and  they,  althougrh  in  acme  cases 
difficult  in  principle  to  be  distlniruished.  are 
not  mortsrases.-— <Banta  vs.  Wise,  135  Cal.  277, 
279,  67  Pac.  Rep.  129.  See  Koch  vs.  BriggB, 
14  CaL  256;  Cormerais  vs.  Oenella,  22  CaL  116; 
Grant  vs.  Burr,  54  Cal.  298;  Bateman  vs.  Burr, 
67  Cal.  480;  Durkin  vs.  Burr,  60  Cal.  860; 
Savingrs  &  L.  Soc.  vs.  Burnett,  106  CaL  514, 
39   Pac.   Rep.   922. 

See  ante  99  852,  857  and  notes. 

19.  Form  of  mortras** — See  post  9  2948  and 
note. 

15.  nrSTRUCTION  TO  JURY  that  whether 
deed  was  taken  as  security  was  not  to  be 
determined  upon  preponderance  of  evidence 
unless  "both  parties  so  understood  it"  Is  erro- 
neous, as  deed  is  not  necessarily  absolute 
because  such  was  the  understandlngr  of  one 
of  the  parties. — ^Perkins  vs.  Eokert,  65  Cal. 
400.  404. 

14.  Pledffe. — Instruction  upon  theory  that 
transaction  was  mortgrasro  is  inapplicable 
where  evidence  shows  that  transfer  was  ac- 
companied by  chansre  of  possession. — Sonoma 
Valley  Bank  vs.  Hill,  69  Cal.  107,  112. 

IB.  I.ease  asalsned  as  seenrlty. — See  post 
9  2947  and  note  par.  10. 

16.  MBRGER  OF  MORTOAGB  AS  RBSULT 
OF  DBBD  TO  MORTOAGBB  results  in  law,  but 
In  equity  question  is  one  of  intention,  and  lien 
will  not  be  regarded  as  extinguished  where  it 
would  be  Inequitable  to  so  decree  and  mort- 
gagee did  not  intend  such  effect. — Rumpp  vs. 
Gerkens.  59  Cal.  496,  501,  502;  Scrivner  vs. 
Diets.  84  Cal.  296,  299.  24  Pac.  Rep.  171.  See 
Carpentier  vs.  Brenham.  40  Cal.  221.235; 
Brooks  vs.  Rice,  66  Cal.  428;  Henderson  vs. 
Grammar.  66  Cal.  832.  385.  6  Pac.  Rep.  688; 
Wilson  vs.  White.  84  Cal.  289.  843.  24  Pac.  Rep. 
114:  Tolman  vs.  Smith,  85  Cal.  280,  289,  24  Pac 
Rep.  743;  Shaffer  vs.  McCloskey,  101  Cal.  676. 
580.  581.  86  Pac.  Rep.  196;  Hlnes  vs.  Ward, 
121  Cal.  115.  118.  63  Pac.  Rep.  427;  Anglo- 
Calif  ornlan  Bank  vs.  Field.  146  Cal.  644.  80 
Pac.  Rep.  1080.  1083;  Pearce  vs.  Buell,  22  Or  eg. 
29.  29  Pac.  Rep.  78. 

£ee  notes  14  Am.  Dea  618;  86  Arl  St  Rep. 
779;    99  Am.  St.  Rep.  160.  161. 

Merger  of  mortgage  In  JndgmeBt  off  fore* 
cIoMvre. — See  note  32  Am.  Rep.  133.  184. 

Mortgagee  may  pvreliase  from  mortgager*  ■ 
See  note  44  Am.  St  Rep.  699,  700. 

17.  Decree  of  forecloevre  results  in  mort- 
gage becoming  merged  in  such  decree. — Mitchell 
vs.  Amador  C.  &  M.  Co.,  76  Cal.  464.  479,  17 
Pac.  Rep.  246. 

18.  Intervealag  mortgage  made  and  re- 
corded between  execution  of  first  mortgage 
and  deed  by  mortgager  to  first  mortgagee  in 
satisfaction  of  first  mortgage  entitles  second 
mortgagee  on  foreclosure  to  payment  only  after 
payment  of  first  mortgage,  surplus  remaining, 
if  any.  to  be  paid  over  to  purchaser  from 
mortgager. — Brooks  vs.  Rice,  56  Cal.  428,  429. 
See  Scrivner  vs.  Diets,  84  Cal.  295.' 24  Pac.  Rep. 


171;  Davis  vs.  Randall.  117  Cal.  12,  17,  48  Pac. 
Rep.  906;  Anglo-Calif  ornlan  Bank  vs.  Field, 
146  Cal.  644,  80  Pac.  Rep.  1080,  1083. 

ISl  Presumption  agalBst  merger  Is  indulged 
when  merger  would  be  contrary  to  Interests  of 
mortgagee  and  manifestly  against  intention 
of  parties. — Hines  vs.  Ward,  121  CaL  116,  118, 
119,  68  Pac.  Rep.  427. 

20.  C^ncatloB  of  latent  is  always  Involved  In 
determining  whether  mortgage  lien  Is  merged 
In  fee  upon  both  being  united  in  same  person. 
—Scrivner  vs.  Diets.  84  Cal.  296,  299,  24  Pac. 
Rep.  171;  Davis  vs.  Randall,  117  Cal.  12,  17. 
48  Pac.  Rep.  906. 

Intent  of  parties  to  be  eonsldered. — See  note 
42  Am.  St  Rep.  278. 

21.  <<Mortgage^   doee   not   Inclnde   pledge.— 

See  ante  9  2920  and  note  par.  87. 

22.  Name  of  instmment  ImmaterlaL — See  ante 
I  2920  note  par.  88  and  post  9  2948  note  par.  7. 

2S.  PAROL  BVIDBNCB  is  admissible,  t>otb 
at  law  and  in  equity,  to  show  that  deed  ab- 
solute on  its  face  was  given  as  security  for 
money,  and  is  in  fact  mortgage. — Cunningham 
vs.  Hawkins,  27  Cal.  603,  606;  Jackson  vs. 
Lodge.  36  Cal.  28,  56;  Kuhn  vs.  Rumpp,  46 
Cal.  299.  301;  Taylor  vs.  McLaln.  64  Cal.  613, 
614.  2  Pac.  Rep.  399;  Husheon  vs.  Husheon, 
71  Cal.  407,  411,  12  Pac.  Rep.  410;  Hall  vs. 
Arnott,  80  Cal.  848.  352.  22  Pac.  Rep.  200; 
Brandt  vs.  Thompson.  91  Cal.  458,  460.  461, 
27  Pac.  Rep.  768;  Locke  vs.  Moulton,  96  Cal. 
21.  32,  30  Pac.  Rep.  957;  Mahoney  vs.  Bost- 
wick,  96  Cal.  68,  68,  31  Am.  St  Rep.  176,  80 
Pac.  Rep.  1020;  Campbell  vs.  Freeman,  99 
Cal.  646,  648,  84  Pac.  Rep.  118;  Vance  vs.  An- 
derson. 113  Cal.  632.  638,  46  Pac.  Rep.  816. 
See  Hickox  vs.  Lowe,  10  Cal.  197;  Pierce  vs. 
Robinson.   18   Cal.    116;    Johnson   vs.  .Sherman, 

16  Cal.  287.  291;  Hughes  vs.  Davis,  40  Cal. 
117;  Farmer  vs.  Grose.  42  Cal.  169;  Pico  vs. 
Gallardo.   62   Cal.    206;   Montgomery   vs.   Spect 

65  Cal.  362;  Bateman  vs.  Burr,  57  Cal.  480, 
482;  Jones  vs.  Gardner,  67  Cal.  641;  Mabury 
vs.    Ruiz.    68    Cal.    11.    15;    Healy    vs.    O'Brien, 

66  Cal.  517.  6  Pac.  Rep.  386;  Cook  vs.  Lion 
F.  Ins.  Co.,  67  Cal.  368.  372.  7  Pac.  Rep.  784; 
Raynor  vs.  Drew.  72  Cal.  307,  309,  13  Pac. 
Rep.  866;  Miller  vs.  Thayer.  74  Cal.  351,  16 
Pac.  Rep.  187;  Booth  vs.  Hosklns.  75  Cal.   271, 

17  Pac.  Rep.  225;  De  Cazara  vs.  Orefia,  80 
Cal.  132.  22  Pac.  Rep.  74;  Bull  vs.  Strong,  98 
Cal.  27.  32  Pac.  Rep.  973;  Merced  Bank  vs. 
Rosenthal.  99  Cal.  39.  48.  81  Pac.  Rep.  849. 
83  Id.  732;  Penney  vs.  Simmons.  99  Cal.  380, 
83  Pac.  Rep.  1121;  Wenzel  vs.  Schultz.  100 
Cal.  250.  254,  34  Pac.  Rep.  696;  Ahern  vs. 
McCarthy,  107  Cal.  382,  40  Pac  Rep.  482:  Boyce 
vs.  FIsk.  110  Cal.  107.  42  Pac.  Rep.  473;  Cline 
vs.  Robblns,  112  Cal.  581,  44  Pac.  Rep.  1023; 
Peres  vs.  Crocker  (Cal.  Feb.  23.  1897).  47  Pac. 
Rep.  928;  Wilson  vs.  California  Bank.  121  Cal. 
630,  54  Pac.  Rep.  119;  Peninsular  T.  &  F.  Co. 
vs.  Pacific  S.  W.  Co..  123  Cal.  689.  694,  56 
Pac.  Rep.  604;  Byrne  vs.  Hudson,  127  Cal. 
264.  256.  69  Pac.  Rep.  697;  County  Bank  vs. 
Goldtree.  129  Cal.  160.  162.  163,  61  Pac.  Rep. 
785;  De  Carrion  vs.  De  Aguayo  (Cal.  June 
29.  1901).  65  Pac.  Rep.  618:  Banta  vs.  Wise, 
185  Cal.  277.  279.  67  Pac.  Rep.  129;  KyJe  vs. 
Hamilton   (Cal.   March  18.   1902),   68  Pac    Rep. 
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484;  McCatxsrhey  ▼«.  MoDuffla  (Cal.  Dec.  2, 
ItOS),  74  Paa  Rep.  751;  Holmes  vs.  Warren, 
145  Cal.  457.  78  Pac.  Rep.  954;  Whitsett  vs. 
Kershow.  4  Colo.  419;  Pioneer  6.  M.  Co.  vs. 
Baker,  28  Fed.  Rep.  258  (case  arising  In  Cali- 
fornia); Kahn  vs.  Weill,  42  Fed.  Rep.  704 
(case  arising:  In  California);  Simpson  vs.  First 
Nat.  Bank  of  Denver,  93  Fed.  Rep.  309,  36 
C  C.  A.  806  (case  arisiner  in  Colorado);  Reavis 
vs.  Reavis,  103  Fed.  Rep.  83  8  (case  arisinsT  in 
California). 

See  notes  1  Am.  Dec  428;  16  Am.  Dec.  47, 
48;  34  Am.  Dec.  218;  85  Am.  Dec.  127.  128; 
78  Am.  Dec.  488;  9  Am.  St.  Rep.  192;  15  Am. 
St.  Rep.  384;  18  Am.  St  Rep.  802;  31  Am.  St. 
Rep.  366;  42  Am.  St.  Rep.  272. 

24.  AsaesameBt  list  showlngr  that  grrantor 
did  not  list  property  as  his  subject  to  mort- 
erase,  and  how  grantee  listed  his  property  is 
admissible  In  evidence. — Locke  vs.  Moulton,  96 
Cal.  21,  30,  30  Pao.  Rep.  967. 

25*     CIrciimstaiitlal    evidence    Is    admlsslbley 

and  in  determlningr  questions  both  written  and 
oral  evidence  and  all  facts  and  circumstances 
attending  transaction  may  be  resorted  to  and 
should  be  considered. — Perkins  vs.  Eckert,  55 
Cal.  400,  404;  Husheon  vs.  Husheon,  71  Cal. 
407,  411,  12  Pac.  Rep.  410;  Vance  vs.  Anderson. 
118  Cal.  632,  538,  46  Pac  Rep.  816;  Holmes 
vs.  Warren,  145  CaL  467,  78  Pac.  Rep.  954. 
See  Henley  vs.  Hotallng,  41  Cal.  22,  27;  Smith 
vs.  Smith,  80  Cal.  823,  326,  21  Pac.  Rep.  4, 
22  Id.  186,  549;  Locke  vs.  Moulton,  96  Cal.  21, 
30  Pac.  Rep.  957;  Peres  vs.  Crocker  (Cal.  Feb. 
23,  1897),  47  Pac  Rep.  928;  Kahn  vs.  Weill, 
42  Fed.  Rep.  704  (case  arising  in  California); 
Reavis  vs.  Reavis,  108  Fed.  Rep.  818  (case 
arising  in  California). 

ao.  Clear  evidence,  free  from  doabty  ncccs* 
•ary  that  real  intention  of  parties  was  to 
execute  mortgage  to  Justify  decree  to  that 
efTect  where  deed  is  absolute  in  form,  other- 
wise intention  appearing  on  face  of  deed  pre- 
vails.—Henley  vs.  Hotallng.  41  Cal.  22,  26, 
27;  Mahoney  vs.  Bostwlck,  96  Cal.  53,  68.  31 
Am.  St.  Rep.  176.  30  Pac.  Rep.  1020;  Ganceart 
vs.  Henry,  98  Cal.  281,  284.  88  Pac.  Rep.  92; 
Penney  vs.  Simmons,  99  Cal.  380,  382,  33  Pac. 
Rep.  1121;  Sherman  vs.  Sandell,  106  Cal.  373, 
375,  39  Pac.  Rep.  797;  Ahern  vs.  McCarthy, 
107  Cal.  382,  386,  40  Pac.  Rep.  482;  Cline  vs. 
Robbins.  112  Cal.  681.  584.  44  Pac.  Rep.  1023. 
See  Hopper  vs.  Jones.  29  Cal.  18,  19;  Falk  vs. 
Wittram,  120  Cal.  479,  65  Am.  St.  Rep.  184, 
52  Pac.  Rep.  707;  Holmes  vs.  Warren,  145  CaL 
457,  78  Pac.  Rep.  964;  Whitsett  vs.  Kershow, 
4  Colo.   419. 

27.  Comparci    Hlckox  vs.  Lowe,  10  CaL  197. 
See   notes   50   Am.   Dec.    196-197;   31   Am.   St. 

Rep.  180:  42  Am.  St  Rep.  272,  273;  66  Ahl 
St.  Rep.  186. 

28.  Covenant  to  reconvex  may  be  one  fact, 
taken  in  connection  with  other  facts,  evincing 
Intention  that  deed  absolute  should  operate 
as  mortgage,  but  standing  alone  it  Is  not 
sufficient  to  work  that  result. — Henley  vs. 
Hotallng,  41  CaL  22,  26,  27.  See  Conway  vs. 
Alexander,  11  U.  S.  (7  Cr.)  218.  237,  ^k.  8  L. 
ed.   321    (per  Marshall.  C.   J.). 

"«*.  Doolnrnflonx  nnd  ndmffiwions  of  parties 
which  were  part  of  res  gesta  or  were  made 


against  interest  are  admissible  In  evidence. — 
See  Ross  vs.  Brusle,  64  CaL  245.  246,  30  Pac 
Rep.  811;  Smith  vs.  Smith,  80  CaL  323,  326. 
21  Pac.  Rep.  4.  22  Id.  186.  649;  Locke  vs.  Moul- 
ton. 96  CaL  21,  30,  30  Pac  Rep.  957;  Vance  vs. 
Anderson.   113  CaL  632,   538,  46  Pac  Rep.   816. 

S(k  InadcQvacy  of  price  alleged  to  have 
been  paid  for  property  is  circumstance  tend- 
ing strongly  to  show  that  deed  was  only 
mortgage. — Husheon  vs.  Husheon.  71  CaL  407, 
412,  12  Pac.  Rep.  410.  See  Russell  vs.  Southard. 
63  U.  a  (12  How.)  139.  bk.  13  L.  ed.  927: 
Simpson  vs.  First  Nat.  Bank  of  Denver.  93 
Fed.  Rep.  309,  86  CL  C.  A.  306  (case  arising  in 
Colorado). 

SI.  Perfomian<w  of  obligation  on  part  of 
mortgager  must  be  shown  to  have  been  in- 
tended and  that  deed  was  given  to  secure 
such  performance. — Henley  vs.  Hotallng.  41 
CaL  22,  28.  See  Manasse  vs.  Dinkelsplel.  68 
CaL   404,   9  Pac  Rep.   649. 

82.  Possession  of  smntee  after  execution 
of  the  deed  without  paying  rent  or  occupying, 
possession  of  lessee  tends  to  show  that  In 
connection  with  other  circumstances  mortgage 
was  intended. — De  Carrion  vs.  De  Aguayo  (OiL 
June   29.  1901),  66  Pac  Rep.   618.  619. 

88.  Presumption  that  instmment  In  not 
mortgage,  and  that  it  Is  what  on  its  face  it 
purports  to  be  is  indulged  in  absence  of 
proof. — Mahoney  vs.  Bostwlck.  96  Cal.  63,  58, 
81  Am.  St.  Rep.  175,  30  Pac  Rep.  1020;  Gan- 
ceart vs.  Henry,  98  Cal.  281,  284,  33  Pac  Rep. 
92;  Penney  vs.  Simmons,  99  Cal.  380,  382. 
83  Pac.  Rep.  1121;  Sherman  vs.  Sandell.  106 
CaL  373,  375.  39  Pac.  Rep.  797;  Rawlins  vs. 
Ferguson.  133  CaL  470,  473,  65  Pac.  Rep.  957. 
See  Henley  vs.  Hotallng.  41  CaL  22;  Locke  vs. 
Moulton,  96  CaL  21,  30  Pac.  Rep.  957;  Whit- 
sett vs.  Kershow.  4  Colo.  419. 

Burden  of  proof. — See  note  60  Am.  Dec  196, 
197. 

84,  Relation  of  parties  to  one  another  and 
to  subject-matter  to  be  considered.  —  Vance 
vs.  Anderson.  113  CaL  632,  538,  45  Pac  Rep. 
816. 

85.  Releases  mutually  executed  by  parties 

to  each  other  from  all  claims  and  demands 
la  to  be  regarded  as  strong  circumstance 
against  intention  to  create  mortgage. — ^Ahern 
vs.  McCarthy,  107  CaL  882.  886.  40  Pac  Rep. 
482. 


86*  Writing  evidencing  Indebtednens  need 
not  be  shown. — Locke  vs.  Moulton,  96  CaL  21, 
82,  80  Pac  Rep.  957.  Sea  Husheon  vs.  Husheon. 
71  CaL  407,  12  Pac  Rep.  410. 

87.  PliBADING — In  ejectment  affirmative 
defense  that  deed  relied  on  by  plaintiff  was 
mortgage  is  covered  by  denial  of  plaintlfTs 
allegation  of  ownership,  and  it  is  not  equitable 
defense  whicb  parties  can  require  to  be  first 
disposed  of. — Smith  vs.  Smith,  80  CaL  328,  329. 
21  Pac  Rep.  4,  22  Id.  186.  649.  See  Grewell 
vs.  Waldon,  28  CaL  166;  Locke  vs.  Moulton.  96 
CaL  21.  82.  80  Pac  Rep.  957;  Wenzel  vs. 
Schultz,  100  CaL  250,  255,  84  Pac  Rep.  696. 

38.  PRE-BXISTIITG  DBBT  CONSIDBRA- 
TION  for  deed  absolute,  main  question  to  be 
determined  Is  whether  it  was  intention  of 
parties   that   deed  should  operate  as  payment 
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or  as  securitF. — Cook  m.  JAon  F.  Ins.  Co.,  67 
Cal.  368,  372,  7  Pac.  Rep.  784.  See  Perkins 
vs.  Eckert,  55  Cal.  400,  404;  Manasse  vs.  Dln- 
kelsplel,  68  CaL  404,  9  Pac.  Rep.  64S  (deed  not 
held   to  be   mortgrase). 

aSl  PURCHASER  PROCURING  DBED  TO 
THIRD  PERSON  by  his  vendor  to  secure 
iprantee's  loan  to  purchaser  for  amount  of  pur- 
chase money,  even  though  deed  be  absolute, 
it  Is  mortgase  in  like  manner  as  if  purchaser 
had  procured  conveyance  to  himself  and  then 
made  conveyance  to  creditor. — Campbell  vs. 
Freeman,  99  CaL  646,  64S,  84  Paa  Rep.  118. 

40.  QUESTION  OF  MIXED  I«AW  AND 
FACT  is  presented  where  it  is  sought  to  de- 
clare deed  absolute  in  form  to  ba  mortgrage, 
where  evidence  is  conflicting  and  flndiner  of 
fact  will  not  be  disturbed. — Kuhn  vs.  Rumpp, 
46  CaL  299,  801  (trial  by  court  without  jury); 
Perkins  vs.  Eckert,  55  CaL  400,  404;  Manasse 
vs.  Dinkelspiel,  68  CaL  404,  406,  9  Pac.  Rep. 
549;  Husheon  vs.  Husheon,  71  CaL  407,  411, 
12  Pac.  Rep.  410;  Smith  vs.  Smith,  80  CaL  823, 
326,  21  Pac.  Rep.  4,  22  Id.  186,  549;  Brandt  vs. 
Thompson,  91  CaL  458,  461,  27  Pac  Rep.  763; 
Mahoney  vs.  Bostwlck,  96  Cal.  58,  58,  81  Am. 
St.  Rep.  175,  80  Pac.  Rep.  1020;  Penney  vs. 
Simmons,  99  CaL  880,  882,  88  Pao.  Rep.  1121; 
A  hern  vs.  McCarthy,  107  CaL  882,  886,  40  Pac. 
Rep.  482;  Cline  vs.  Robblns,  112  CaL  581,  584, 
44  Pac  Rep.  1028;  Peninsular  T.  ft  F.  Co.  vs 
Pacific  6.  W.  Co.,  128  CaL  689,  695,  56  Pac. 
Rep.  604.  See  Brlson  vs.  Brlson,  90  Cal.  823. 
27  Pac.  Rep.  186;  Ganceart  vs.  Henry,  98  CaL 
281.  33  Pac.  Rep.  92;  Vance  vs.  Anderson,  113 
Cal.  532.  45  Pac.  Rep.  816;  Peres  vs.  Crocker 
(Cal.  Feb.  23,  1897).  447  Pac  Rep.  928;  Falk  vs. 
Wlttram,  120  CaL  479,  65  Am.  St,  Rep.  184,  62 
Pac.  Rep.  707;  Kyle  vs.  Hamilton  (CaL  March 
18,  1902),  68  Pac.  Rep.  484;  Holmes  vs.  Warren, 
145  CaL  457,  78  Pac  Rep.  954;  Kahn  vs.  Weill, 
42  Fed.  Rep.  704   (case  arising  in  California). 

41.  Flndlnff  vnsapported  by  evidence  that 
deed  was  not  mortgrase  will  be  set  aside  on 
appeal. — Mabury  vs.  Ruis,  58  Ca.1.  11,  16. 

4S.     REDEMPTIONER'S      ASSIGNMENT      of 

his  rights  as  such  to  secure  loan  made  to  him 
is  no  more  than  hypothecation  of  his  interest 
in  land  and  is  tantamount  to  mortgrage. — San 
Jose  Bank  of  Sav.  vs.  Madera,  121  CaL  539,  542. 
64  Pac.  Rep.  88.  See  Baber  vs.  McLellan,  80 
Cal.  135;  Sears  vs.  Dixon,  88  C!aL  826;  Baker 
vs.  Fireman's  F.  Ins.  Co.,  79  CaL  84,  21  Pac. 
Rep.   857. 

4S.  RESTRICTION  UPON  MORTGAGE  OF 
PERSONAL  PROPERTT  to  articles  enumer- 
ated in  I  2955  does  not  result  from  this  section. 
—Works  vs.  Merritt,  106  CaL  467.  469,  88  Pac 
Rep.  1109. 

See  post  12956  and  note. 


44*     Specific  performaiice  of  eontmet  to 
coBvey. — See  post  9  2925  and  note  par.  16. 

48.  TITLE  IS  NOT  COBrTETBD  BY  MORT- 
GAGE to  mortgagee,  but  it  only  creates  lien 
on  property,  title  remainlngr  in  mortsraser  sub- 
ject to  lien. — Nasrle  vs.  Macy,  9  CaL  426,  428; 
Jackson  vs.  Lodgre.  36  Cal.  28,  89;  Harp  vs. 
Calahan.  46  CaL  222,  233;  Hill  vs.  Owin,  51 
Cal.  47,  49;  Raynor  vs.  Drew,  72  CaL  307,  309, 
18    Pac.    Rep.    866;    S'-^Hh    vs.    Smith,    80    CaL 


823,  825,  21  Pac  Rep.  4,  22  Id.  186,  549;  Hall 
vs.  Arnott,  80  CaL  348,  362,  22  Pac.  Rep.  200; 
Hyde  vs.  Mangran,  88  CaL  319,  325,  26  Pac.  Rep. 
180;  Slchler  vs.  Look,  98  CaL  600,  610,  611, 
29  Pac.  Rep.  220;  Stewart  va  Powers,  98  CaL 
614,  518,  619,  88  Pac.  Rep.  486;  Malone  vs. 
Roy,  107  CaL  518,  523,  40  Pac  Rep.  1040;  Vance 
vs.  Anderson,  113  CaL  532,  540,  46  Pac  Rep. 
816;  People's  Savings  Bank  vs.  Jones,  114  Cal. 
422,  426,  46  Pac.  Rep.  278;  SavinsTS  &  L.  Soc. 
vs.  McKoon,  120  CaL  177,  179,  52  Pac  Rep. 
805.  See  Godeffroy  vs.  Caldwell,  2  CaL  489. 
492,  498,  66  Am.  Dec  360;  Payne  vs.  Bensley, 
8  CaL  260,  267,  68  Am.  Dec.  818;  Belloc  vs. 
Rogers,  9  CaL  123;  McMillan  vs.  Richards,  9 
Cal.   865,   70  Am.  Dec   656;   Haffley  vs.   Maier, 

15  CaL  18;  Koch  vs.  Brlffsrs,  14  CaL  267,  73 
Am.  Dec  651;  Johnson  vs.  Sherman,  15  CaL 
287,  298,  76  Am.  Dec  481;  Gtoodenow  va  Ewer, 

16  Cal.  461,  76  Am.  Dec  540;  Fograrty  vs. 
Sawyer,   17   CaL   689;   Dutton   vs.   Warschauer, 

21  CaL  609,  82  Am.  Dec  765;  Bloodworth  vs. 
Lake,  88  CaL  265;  Maok  vs.  Wetzlar,  89  CaL 
247,  266;  Bateman  vs.  Burr,  57  C^al.  480;  Tay- 
lor vs.  McLain,  64  CaL  618,  514,  2  Pac.  Rep. 
899;  Williams  vs.  Santa  Clara  Min.  Assoc,  66 
Cal.  193,  201,  5  Pac  Rep.  85;  Healy  vs.  O'Brien, 
66  CaL  517,  519,  6  Pac.  Rep.  386;  Lavenson  vs. 
Standard  Soap  Co.,  80  Cal.  245,  247,  18  Am.  St 
Rep.  147,  22  Pac  Rep.  184;  Wenzel  vs.  Schultz. 
100  Cal.  260,  84  Pac.  Rep.  696;  Maler  vs.  Free- 
man, 112  CaL  8,  12.  58  Am.  St.  Rep.  151,  44 
Pac  Rep.  357  (applying:  rule  to  forelgm  chat- 
tel mortgrage);  San  Jose  Bank  vs.  Bank  ot 
Madera,  121  CaL  589,  542,  54  Pac.  Rep.  88; 
In  re  Estate  Crooks,  125  Cal.  469.  461,  58  Pac- 
Rep.  89;  Byrne  vs.  Hudson,  127  Cal.  254,  256, 
69  Pac  Rep.  597;  Harper  vs.  Gordon,  128  Cal. 
489,  492,  61  Pac  Rep.  84. 

See  notes  14  Am.  Dec.  474;  60  Am.  Dec  675. 
LfeM  or  contract  for  lien  transfers  no  title. 
— See  ante  8  2888  and  note 

4C  Chattel  Interest  Is  all  that  mortgagee 
has  under  mortgrase. — Nasle  vs.  Macy,  9  Cal. 
426,  428;  Malone  vs.  Roy,  107  C^aL  518,  623. 
40   Pac   Rep.  1040. 

47.  Deed  absolute  Intended  as  mortarase  is 

within  rule,  and  does  not  pass  title. — Smith 
va   Smith,    80    CaL    328,    825,    21    Pac   Rep.    4, 

22  Id.  186,  549;  Hall  vs.  Arnott,  80  CaL  848. 
852,  22  Pac.  Rep.  200;  Hyde  vs.  Mansan,  88 
CaL  819,  325,  26  Pac.  Rep.  180;  Brandt  vs. 
Thompson,  91  Cal.  468,  461,  27  Pac.  Rep.  763; 
Polhemus  va  Trainer,  80  CeA.  685,  687;  Gay 
vs.  Hamilton,  88  CaL  686,  688;  Jackson  vs. 
Lodgre,  86  CaL  28,  43;  Taylor  va  McLain,  64 
CaL  618,  2  Pac.  Rep.  899;  Healy  vs.  O'Brien. 
66  Cal.  617,  619,  6  Pac  Rep.  886;  Wensel  vs. 
Schultz,  100  Cal.  260,  84  Pac  Rep.  696. 

48.  Contra  I  Esplnosa  vs.  Gregory,  40  CaL 
68,  68  (wherein  principle  was  announced  that 
absolute  deed  which  is  shown  by  parol  evi- 
dence to  have  been  intended  as  mortgragre  con- 
veys  legal  title  to  property  which,  as  was 
said  in  Hyde  vs.  Mangran,  was  "established 
for  first  time  In  this  state."  and  "has  since 
been  discarded  by  9  2925*');  Hugrhes  va  Davis. 
40  CaL  117,  120;  Pico  vs.  GkiUardo,  62  CaL 
206,  208. 

40.  Same — Constmetlon  with  reference  to 
law  at  time  of  maklnsr  contract  will  be  griver 
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and  deed  absolute  Intended  as  mortgra^e  and 
executed  prior  to  legislation  changing:  rule 
which  formerly  existed  will  be  construed  with 
reference  to  such  rule  and  held  to  grive  mort- 
gagee legral  title  to  property. — ^Allen  vs.  Allen, 
96  Cal.  184,  197,  27  Pac.  Rep.  30.  30  Id.  213, 
16  L.  R.  A.  646,  106  Cal.  137,  138,  89  Pac.  Rep. 
486. 

5«.  S«Me— bdefeaalble  title  mi  wmmtimttgem 
to  mortgaged  premises  without  foreclosure 
could  be  acquired,  even  under  early  authori- 
ties, only  when  he  had  possession. — Allen  vs. 
Allen,  95  CaL  184,  203,  27  Pac  Rep.  80,  80  Id. 
213,  16  Lu  R.  A.  646.  See  Esplnosa  vs.  Greg* 
ory,  40  CaL  68;  Hughes  vs.  Davis,  40  CaL  117; 
Pico  vs.  GktUardo,  62  CaL  206. 

51.  EJectmeMt  la  not  MalatataJible  by  mort- 
gagee, as  mortgage  does  not  give  him  title  or 


right  of  possession. — Smith  ts.  Smith,  80  CU. 
823.  827.  21  Pac  Rep.  4,  22  Id.  186,  549. 

Oi  Saam  Pee*  abaeHrta  m&mmtMmmd,  to  ba 
■Mrtgage  is  within  rule. — Smith  vs.  Smith.  89 
CaL  823,  326.  21  Pac.  Rep.  4»  22  Id.  186,  549. 

See  Code  Civ.  Proa  1 744  and  note. 

Mortgagee    caaaot    reeovcr    la    rjrrtirof. 
See  note  84  Am.  Dee.  218. 

Si»  TRANSFER  Df  TRUST,  not  merely  as 
security  for  purchase  money,  intention  of  par- 
ties being  that  title  shall  finally  go  to  pur- 
chaser, but  that  in  the  mean  time  it  shall  be 
held  in  trust  for  him  and  for  security  of 
vendor  does  not  simply  constitute  mortgage 
and  nothing  more. — ^Woodard  vs.  Hennegran. 
128  CaL  293.  800,  60  Pac  Rep.  769;  Low  vs. 
Henry.  9  Cal.  588,  660;  Campbell  va  Freeman. 
99  CaL  646,  547,  84  Pac  Rep.  118. 


§2925.  TBAN8FEB  MADE  SUBJECT  TO  DEFEASANCE  MAT  BE 
PROVED.  The  fact  that  a  transfer  was  made  subject  to  defeasance  on  a  condi- 
tion, may,  for  the  purpose  of  showing  such  transfer  to  be  a  mortgage,  be  proved 
(except  as  against  a  subsequent  purchaser  or  encumbrancer  for  value  and  without 
notice) y  though  the  fact  does  not  appear  by  the  terms  of  the  instrument. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstmed,  referred  to,  etc. 

2.  All  transactions  of  land  described  are  within 

section. 
8.  Cognate  section. 

4.  CoDtemporaneous  writing  nnnecessary. 

5.  Deed  absolute  intended  as  mortgage. 

6.  "Defeasance"  defined. 

7.  Delivery  of  defeasance  necessary, 

8.  Effect  of  defeasance. 

9.  Estoppel  to  insist  upon  defeasance. 

10.  Evidence  to  show  that  deed  absolute  Is  mort- 

gage. 

11.  Pleading — ^Written  defeasance  relied  upon. 

12.  Question  of  fact  as  to  what  constitutes  mort- 

gage. 

13.  Recordation  of  defeasances  necessary,  when. 

14.  Several  contracts  taken  together,  when. 

15.  Specific  performance  of  contract  to  recon- 

vey. 

16.  Title  not  conveyed  by  deed  absolute  intended 

as  mortgage. 

1.  APPLIBDy  CITBDy  OOHSTRUED,  RBI- 
FERRBD  TO,  etc.  In:  Mabury  vs.  Ruiz,  58 
Cal.  11.  16  (cited);  Taylor  vs.  McLain,  64  Cal. 
513,  614,  2  Pac.  Rep.  399  (cited);  Husheon  vs. 
Husheon,  71  Cal.  407,  411,  12  Pac  Rep.  410 
(cited);  Hyde  vs.  Man^an,  88  Cal.  319,  325. 
26  Pac  Rep.  180  (cited);  Brandt  vs.  Thomp- 
son. 91  Cal.  468.  461,  27  Pac  Rep.  763  (cited); 
Carpenter  vs.  Lewis,  119  Cal.  18,  21.  60  Pac. 
Rep.  925  (referred  to);  Peninsular  T.  &  F.  Co. 
vs.  Pacific  S.  W.  Co..  123  Cal.  689.  694.  66  Pac 
Rep.  604  (cited);  Byrne  vs.  Hudson,  127  Cal. 
254.  256.  69  Pac  Rep.  697  (cited);  Payne  vs. 
Morey,  144  Cal.  130,  132.  77  Pac.  Rep.  831 
(cited). 

2.  ALL  TRANSACTIONS  OF  KIND  DE- 
SCRIilED  are  within  section,  whether  con- 
oernlng  real  or  personal  property. — Payne  vs. 
Morey.  144  Cal.  130.  132.  77  Pac  Rep.  831. 

.1.  Coffoate  section. — See  ante  S  2924  and 
note. 


4.  CONTBMPORANBOVS  WRITING  IS  UN- 
NECBSSARYy  on  part  of  mort^aser,  promis- 
ing: to  pay  debt,  to  enable  court  to  declare 
deed  absolute  to  be  mortgagre. — Husheon  vs. 
Husheon.  71  Cal.  407,  412.  12  Pac  Rep.  410. 
See  Locke  vs.  Moulton,  96  CaL  21,  80  Pac  Rep. 
967. 

B.     Deed    abeolvte    Inteiidcd    as    w^ortgngem — 

See  ante  8  2924  and  note  par.  5. 

6.  « DKFBA8ANCB  **  DEFINED  as  sep- 
arate agrreement  referrlngr  to  and  explaining 
purposes  for  which  deed  absolute  was  griven. — 
See  Bull  vs.  Strong:,  98  Cal.  27,  28.  82  Pac  Rep. 
978. 

Deed  absolute  sad  eontemporaaeoiu  defeas* 
aace  coaatltvte  mortflpase. — See  note  42  Am. 
St  Rep.   272. 

ReqaUltea  of  defeasaace. — See  note  17  Am. 
Dec  303.  306. 

7.  DELIVERT  OF  DEFEASANCE  NECES- 
SARY where  only  theory  upon  which  it  is 
soug:ht  to  declare  deed  absolute  to  be  morf- 
gag:e  is  that  defeasance  was  executed. — Bull 
vs.  Strong.  98  Cal.  27.  29.  32  Pac.  Rep.  973. 
See  Kyle  vs.  Hamilton  (Cal.  March  18.  1902), 
68  Pac  Rep.  484  (wherein  delivery  was  held 
sufficient). 

8.  EFFECT  OF  DEFEASANCE  executed 
contemporaneously  which  shows  that  deed  ab- 
solute was  made  to  secure  payment  of  sum 
of  money  is  to  render  such  deed  mortg:ag:e. — 
Booth  vs.  Hosklns.  76  Cal.  271,  275,  17  Pac. 
Rep.  225.  See  Farmer  vs.  Grose.  42  Cal.  169: 
Montg:omery  vs.  Spect,  66  Cal.  362. 

9.  ESTOPPEL  TO  INSIST  UPON  DEFEAS- 
ANCE may  result  where  upon  adequate  con- 
sideration debt  is  surrendered  by  mortgagee 
pursuant  to  agreement  whereby  it  is  intended 
that  mortgagee  shall  acquire  absolute  title, 
but  it  would  seem  that  mere  cancelation  of 
instrument  of  defeasance  is  not  sufficient  un- 
less there  Is  redelivery  thereof  or  facts  from 
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which  .suicl>  delivery  8hQu^4  }>•  inferred. — See 
Wateqn  v8..:E<lwardfl,  106  pal.  70,  76,  38  Pac 
Rep.   627.  '    .  i 

10.  Evidenee'  to  shovr  that  deed  absolute 
U  mortsase. — Se^  ante  9  2924  and  note  pars. 
28-36. 

11.  PLKADINO  —  Written  defeaeaneo  al- 
leged la  eomplatat  plaintiff  is  conimitted  to 
that  theory.— See  Bull  vs.  Strong,  «8  CaL  27, 
29,  32  Pac.  Rep.  973. 

12.  C^ncetloB  of  faet  as  to  wbat  eoastltntes 
mortrare-— See  ante  8  2924  and  note  pars.  40, 
41. 


13.  Recordation  ot  defeasance  necessary, 
-when. — See   post   §  2950   and  note. 

14.  Several  contracts  taken  tovether,  vrlien. 

—See  ante  8  1642  and.no^e. 

15.  SPECIFIC  PBRFORMANCE  OF  CON- 
TRACT TO  RSCONVGV  Bougrht  in  accordance 
with  defeasance  given  in  separate  instrument 
is  in  effect  action  for  redemption,  or  rather  to 
declare  mortgragre  satisfied. — Miller  vs.  Thayer, 
74  Cal.   361,  362,  16  Pac.  Rep.  187. 

16.  Title  not  conveyed  by  deed  absolvte  In- 
tended as  mortsave. — See  ante  8  2924  and  note 
pars.   46-60. 


§  2926.    MORTGAGE,  ON  WHAT  A  UEN.    A  mortgage  is  a  lien  upon  every- 
thing that  would  pass  by  a  grant  of  the  property. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  After-acquired  properly. 

3.  Appurtenances. 

4.  Assignment  of  lease. 

5.  Corporate  property  mortgaged. 

6.  Effect  of  sale  under  mortgage  upon  lien. 

7.  Express  agreement  of  parties. 

8.  Extension  of  railroad. 

9.  Fixtures. 

10.  Growing  crops. 

11.  Increase  of  animals. 

12.  Liens  in  general. 

13.  Limitations,  statute  of— Extinction  of  lien.    . 

14.  Marshaling  assets — Order  of  resort  to  differ- 

ent funds. 

15.  Possession — Mortgagee  not  entitled  to. 

16.  Primary  purpose  of  mortgage. 

17.  Property  of  same  character  as  that  described. 

18.  Real  or  personal  property — ^Determination  of 

question. 

19.  Becitai  in  deed  as  to  property. 

20.  Redemption  from  lien. 

21.  Waste  impairing  lien. 

1.  APPIilBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Liavenson  vs.  Standard 
S.  Co.,  80  Cal.  245,  252,  13  Am.  St,  Rep.  147, 
22  Pac.  Rep.  184  (applied);  Hall  vs.  Arnott. 
80  Cal.  848.  852.  22  Pac.  Rep.  200  (cited); 
Commercial  Bank  vs.  Prltchard.  126  Cal.  600, 
605,  69  Pac.  Rep.  130   (cited). 

2.  APTER-ACdUIRED  PROPERTY,  as  dis- 
tinguished from  title.  Is  not  subject  to  lien 
of  mortgage  except  when  parties  Intend  to 
create  positive  Hen  thereupon  or  where  It  Is 
an  Improvement  or  extension,  or  where  It 
Is  expected  to  be  the  fruit  of  an  undertaking 
already  commenced,  or  a  thing  which.  In  the 
ordinary  course  of  events,  will  exist  at  a 
future  time  and  which  may  be  said  reasonably 
to  have  been  contemplated  by  the  parties  to 
the  contract. — Mitchell  vs.  Amador  C.  &  M. 
Co.,  75  Cal.  464,  487,  17  Pac.  Rep.  246. 

8.     Appttrtenaiicea. — See  ante  9  662  and  note. 

4.  ASSIGNMENT  OF  LEASE  as  security 
conveys  to  assignee  everything  that  would 
have  passed  by  grant  of  the  property. — Com- 
mercial Bank  vs.  Prltchard,  126  Cal.  600,  605. 
69  Pac.  Rep.  130. 

5.  CORPORATE  PROPERTY  MORTGAGED. 
— See  note  by  Robert  Desty,  6  L.  R.  A.  666, 
ft66. 


«.     EFFECT  OF  SALE  UNDER  MORTGAGE 

upon  lien. — See  note  58  Am.  Dec.  669-571. 

7.  EXPRESS    AGREEMENT     OF     PARTIES 

may  specify  particular  property  upon  which 
mortgage  shall  be  Hen. — Pratt  vs.  Whittler, 
es  Cal.  126,  132,  41  Am.  Rep.  251. 

8.  EXTENSION  OF  RAILROAD  where  ter- 
mini of  road  are  given  in  mortgage  Is  not 
subject  to  lien  unless  language  of  Instrument 
clearly  and  expressly  Includes  such  exten- 
sion (obiter). — ^Mitchell  vs.  Amador  C.  &  M. 
Co.,  75  Cal.  464,  490,  17  Pac.  Rep.  246. 

••  .Fixtures. — See    ante    (660    and    note    and 
I  661  and  note,  also  note  17  Am.  Dec.  686-696. 
.  Mortaravea   vpoB   bnlldlnira    on  leased  prem- 
ises.— See  monographic  note  by  Irwin  Taylor, 
21   Lb   R.  A.    347,   349. 

10.  GROWING  CROPS.— Mortgage  on  land 
gives  mortgagee  no  lien  upon  or  right  to 
crops  not  growing  on  land  at  time  title  passes 
after  foreclosure  and  sale,  but  lien,  so  far 
as  growing  crops  are  concerned,  Is  limited 
to  crops  growing  upon  and  unsevered  from 
land  at  time  of  foreclosure;  and  Intermediate 
giving  of  mortgage  and  foreclosure  mortgagee 
has  no  right. — Bank  of  Woodland  vs.  Heron, 
120  Cal.  614,  617,  52  Pac.  Hep.  1006.  See  Simp- 
son vs.  Ferguson,  112  Cal.  180,  184,  53  Am. 
8t   Rep.   201,   44   Pac.   Rep.   484. 

Gro-wlnc  crop — Lien  of  mortaraKe  on. — See 
post  9  2972   and   note. 

11.  INCREASE  OF  ANIMALS  Is  not  sub- 
ject to  lien  of  mortgage  upon  domestic  ani- 
mals unless  expressly  mentioned  therein. — 
Shoobert  vs.  De  Motta?  112  Cal.  216,  219,  63 
Am.  St.  Rep.  207,  44  Pac.  Rep.  487.  See  First 
Nat.  Bank  vs.  Erreca,  116  Cal.  81,  68  Am.  St. 
Rep.   133,  47  Pac  Rep.  926. 

12.  Liens  arenerally. — See  ante  98  2872-2913 
and  notes. 

Accessory  to  obllsatloii  to  be  performed. — 
Bee  ante  8  2909  and  note. 

Extinction  of  liens. — See  ante  88  2909-2913 
and  notes. 

Prior  lien — Rlarl^t  of  holder  of  special  lien 
upon  payment  of. — See  ante  9  2876  and  note. 

IS.  Limitations,  statute  of — ExtlnirnlsliiBeBt 
of  Uen« — See  ante  9  2911   and  note. 

14.  Marshallnar  assets — Order  of  resort  to 
dliferent  funds. — See  ante  9  2899  and  note,  and 
post   9  3433   and  note. 


f  anr     (atM) 


RIGBT8    UHDIBK  XORTOAOB. 
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15*    PoMeMloB—MOTtsMTM   mmt   CMtlttcd   t«. 

— Sae  post  13927. 

PofMMMleB  by  m«rt8«ce«  a«tk«rla«4  If  hm 
deeMs  hlMMelf  maumtet  cte. — See  note  51  Am. 
Rep.   806,   809. 

19.  PrlflMUT  pigpeee  mi  flMrisace^ — See  ante 
S  2920  and  note  par.  48. 

17.  PROFBRTT  OF  SAMS  CHARACTER 
AS  THAT  DESCRIBED  In  absence  of  express 
agreement  upon  the  subject  Is  not  subject  to 
lien  of  mortsagre- — Shoobert  vs.  De  Motta,  112 
Cal.  215,  219,  63  Am.  St  Rep.  207,  44  Pao.  Rep. 
487. 

18.  RBAIi  OR  PBRSOHAL  PROPERTY^ 
DetermtaatloM  of  ««estloBt  In  ascertaining 
what  passes  by  mortgage,  must  be  upon  appli- 
cation of  same  rules  as  if  deed  of  grant  had 


been  made  and  with  reference  to  ttCSf,  €60.— 
Commercial  Bank  ts.  Pritchard,  126  CaL  606^ 
606,   59   Pae.   Rep.  180. 
See  ante  H  €58,  660  and  notes. 

!••     RBCTTAIi  Df  DEED  AS  TO  PROPERTTy 

Other  than  land  and  buildings  (fixtures), 
which  "shall  be  deemed  to  be  Included"  in 
absence  of  evidence  aliunde  will  prevent  re- 
striction of  operation  of  mortgage  to  land  and 
building  alone. — ^Lavenson  va  Standard  &  Co.. 
80  Cal.  245,  252,  IS  Am.  St.  Rep.  147,  22  Fac 
Rep.  184. 


90u     Redemptflea  fvoi 

2905  and  notes. 

Sla    Waste   liwyfltrlng 

and  note. 


Ilea. 


ante  K  2908- 


liea* — See  post   92929 


§  2927.    MORTGAGE  POES  NOT  ENTITLE  MORTGAGEE  TO  POSSESSION. 

A  mortgage  does  not  entitle  the  mortgagee  to  the  possession  of  the  property,  un* 
less  authorized  by  the  express  terms  of  the  mortgage ;  but  after  the  execution  of  the 
mortgage  the  mortgager  may  agree  to  such  change  of  possession  without  a  new 
consideration.  History:     Enacted  March  21, 1872. 

1.  Applied,  cited,  constnied,  referred  to,  eto. 

2.  Case  Hes  for  damages. 

3.  Common-law  yadinm  vivum. 

4.  Deed  absolute  construed  to  be  mortgage. 

5.  Ejectment  not  maintainable  by  mortgager. 

6.  Estate  not  acquired  by  mortgagee  in  poBses- 

sion. 

7.  Express  agreement — ^Is  necessary. 

8.  Same — Mortgager  may  give  mortgagee  right 

of  possession. 

9.  Same— Same — ^Af  ter  execution  of  mortgage. 

10.  Same — Same — Growing  crop. 

11.  Same — Same — Question  of  facts. 

12.  Growing  crops. 

13.  Hypothecation   and   mortgage   of  land  dis- 

tinguished. 

14.  Eents  go  to  mortgager. 

15.  Eepairs  may  be  made  by  mortgagee. 

16.  Eeplevin  by  mortgagee  lies,  when. 

17.  Right  of  entry— ^'Mortgagee  in  possession.** 

18.  Special  securi^  obtained  by  possession. 

19.  Tenancy  at  will  not  created. 

20.  Third  persons  not  entitled  to  possession. 

21.  Undivided  interest  mortgaged. 

22.  Verbal  lease  by  mortgager  to  mortgagee. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  In:  Raynor  vs.  Drew.  72 
Cal.  307,  809,  18  Pac.  Hep.  806  (cited);  Smith 
vs.  Smith.  80  Cal.  828.  826.  21  Pac.  Rep.  4.  22 
Id.  186,  649  (cited);  Hall  vs.  Arnott.  80  Cal. 
848,  353,  22  Pac.  Rep.  200  (cited;  8  292  mis- 
printed  for  this  section  In  official  reporter); 
Spect  vs.  Spect.  88  Cal.  437,  440,  22  Am.  St. 
Rep.  314,  26  Pac.  Rep.  203,  13  L.  R.  A.  137 
(cited);  Locke  vs.  Moulton,  96  Cal.  21,  32, 
30  Pac  Rep.  967  (applied);  Bank  of  Uklah 
vs.  Moore,  106  Cal.  673.  680,  39  Pac.  Rep. 
1071  rapplled);  Freeman  vs.  Campbell,  109 
Cal.  360,  362,  365,  42  Pac.  Rep.  36  (cited); 
Simpson  vs.  Ferguson,  112  Cal.  180,  187,  63 
Am.  St.  Rep.  201.  44  Id.  484  (cited);  Bank  of 
Woodland  vs.  Duncan,  117  Cal.  412,  416.  49 
Pac.  Rep.  414  (cited);  San  Jose  S.  D.  Bank  vs. 
Bank  of  Madera,  121  Cal.  548.  544,  64  Pac.  Rep. 
85    (cited);   Fllnn  vs.   Ferry.  127   Cal.   648.  652, 


60  Pac  Rep.  434  (olted);  Harper  ts.  Ck>rdon. 
128  Cal.  489.  491.  61  Pac.  Rep.  84  (cited); 
Southern  Pac.  R.  Cc  vs.  Doyle,  11  Fed.  Rep. 
268,   260    (cited). 

X  ADTBRSB  POSSBSSIOlf  OF  MORT- 
GAGEE may  ripen  Into  title  If  he  denies  that 
there  Is  any  equity  to  be  done  between  him 
and  mortgager,  asserts  title  himself,  and  other- 
wise manifests  holding  for  statutory  period. — 
Peshlne  vs.  Ord,  119  Cal.  811,  814,  68  Am.  St. 
Rep.  181.  61  Pac  Rep.  686. 

3.  Commoii-Iaw    Tsdlmn    tIvvbu — See    ants 

8  2920  and  note  par.  8. 

4.  DEED  ABSOLUTE  CONSTRUED  TO  BE 
MORTGAGE  where  it  Is  fflven  as  mere  security 
is  within  rule,  and  does  not  grlve  rlerht  of  pos- 
session to  srrantee. — Smith  vs.  Smith.  80  Cal. 
323.  325.  826.  21  Pac  Rep.  4.  22  Id.  186.  549; 
Hall  vs.  Arnott.  80  Cal.  348.  863.  22  Pac.  Rep. 
200;  Locke  vs.  Moulton,  96  Cal.  21,  32.  80  Pac 
Rep.  957;  Raynor  vs.  Drew,  72  Cal.  307.  18 
Pac.  Rep.  866;  Hyde  vs.  Mansran,  88  Cal.  319. 
826.  26  Pac.  Rep.  180. 

As  to  GOBstruliiir  deed  absolute  to  be  mort* 
save,  see  ante  9  2924  and  note  par.  5. 

B.  EJECTMENT  IS  NOT  MAINTAINABLE 
BT  MORTGAGER  against  mortgragree  until 
debt  Is  paid  where  former  has  put  latter  Into 
possession. — Spect  vs.  Spect.  88  Cal.  437.  443. 
22  Am.  St.  Rep.  314,  26  Pac.  Rep.  203,  13  L. 
R.  A.  137.     See  Frink  vs.  Le  Roy.  49  Cal.  314. 

Ejectment  ts  Bot  malntnlnable  by  mortguge^m 
— See  ante  S  2924  and  note  pars.  51.  52. 

«.  ESTATE  NOT  ACQUIRED  BY  MORT- 
GAGEE IN  POSSESSION,  even  when  he  is 
^iven  such  rlgrht,  other  than  such  as  he  would 
otherwise  have  had. — Spect  vs.  Spect,  88  CaL 
437,  440,  22  Am.  St.  Rep.  814,  26  Pac.  Rep. 
203,  13  L.  R.  A.  137;  Harper  vs.  Gordon,  128 
Cal.  489,  492,  61  Pac.  Rep.  84.  See  Murdock 
vs.  Clarke,  90  Cal.  427,  27  Pac.  Rep.  276;  Pen- 
Insular  T.  &  F,  Co.  vs.  Pacific  S.  W.  Co.,  128 
Cal.  689,  696,  56  Pac.  Rep.  604;  Adair  vs.  Adair, 
22  Greg:.  115.  29  Pac.  Rep.  198. 
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Aa  to  waovtmmmem  hmrt^m  bo  tttle,  see  ante 
IS924  and  note  i>ar.  4S. 

7.  SSXPRBSS  AORBBKBirr  18  HBGBSSABT 

to  entitle  mortffaeree  to  posaeeslon. — ^People's 
8av.  Bank  va  Jonei,  114  CaL  423,  4t4»  46  Paa 
Rep.  178. 

8.  Mortiraser  wutr  sire  flMirtffMree  lisht  off 
poeeesaloii  even  by  parol  a^rreement  and  right 
of  mortsagree  to  take  possession  does  not  de- 
pend upon  statute. — Spect  vs.  Spect,  88  CaL 
437,  440,  22  Am.  St.  Rep.  314»  26  Pac.  Rep.  208, 
13  L.  R.  A.  137;  Freeman  vs.  Campbell,  109 
Cal.  860,  862,  363,  42  Pac.  Rep.  36;  Bank  of 
Woodland  vs.  Duncan,  117  Cal.  412,  416,  49 
Pac.  Rep.  414;  Flinn  vs.  Ferry,  127  Cal.  648, 
662,  60  Pac.  Rep.  434;  Harper  vs.  Oordon,  128 
Cal.  489,  491,  61  Pac.  Rep.  84.  See  Fosrarty 
vs.  Sawyer,  17  Cal.  689. 

Compeiiaatlon  of  lienor  for  trouble  and  ez« 
pease. — See  ante  I  2892  and  note. 

Duties  and  Ilabllltlea  of  mortffasee  Ib  pes- 
■eaafon. — See  note  81  Am.  St.  Rep.  180,  181. 

PoaaeaafoB  off  mortirasee  avtborlsed  If  be 
deema  bimaelf  vaaafe,  mte* — See  note  61  Am. 
St.  Rep.  805,  809. 

Rlgbta  and  llabilltfea  off  tnorigmgee  In  poa- 
lion. — See  note  64  Am.  St.  Rep.  289. 


a  Affter  ezecvtloB  off  mortffase  this  asrree- 
ment  may  be  entered  into  as  well  as  at  time 
of  its  execution. — ^Harper  vs.  Oordon,  128  Cal. 
489,  491,  61  Pac  Rep.  84. 

10.  Growluff  crop  may  be  agreed  to  be  de- 
livered over  to  mortgragree  after  it  has  been 
harvested  and  prepared  for  delivery. — Bank 
of  Woodland  vs.  Duncan,  117  CaL  412,  416,  49 
Pac.  Rep.  414. 

11.  ClveatioB  off  fact  is  presented  when  evi- 
dence is  conflicting  and  finding  of  court  Is 
Impregnable. — Hall  vs.  Amott,  80  CaL  348,  863, 
22  Pac.  Rep.  200. 

12.  GROWING  CROPS.— See  ante  9  2926  and 
note  par.  10. 

18*  Hypothecation  and  aaortsage  off  land 
dlatlBffaiahed. — See  ante  9  2920  and  note  par.  32. 

14.  RBNTS  GO  TO  HORTGAGBR,  as  under 
this  section  mortgagee's  right  to  rents  is  no 
greater  than  that  to  land. — Freeman  vs.  Camp- 
bell, 109  CaL  360,  866,  42  Pac.  Rep.  36;  Simp- 
son vs.  Ferguson,  112  CaL  180,  187,  68  Am.  St. 
Rep.  201,  44  Pac.  Rep.  484.  See  Bank  of  Wood- 
land vs.  Heron,  120  CaL  614,  62  Pac.  Rep. 
1006. 

15.  REPAIRS  MAT  BB  MADB  BT  MORT^ 
GAGBBy  such  as  are  reasonably  necessary  for 


preservation  of  property,  but  not  permanent 
Improvements  which  condnoe  merely  to  his 
oomfort  or  oonvenienoe. — Raimor  vs.  Drew»  71 
CaL  807,  812,  18  Pao.  Rep.  866.  See  Hidden  vs. 
Jordan,  28  CaL  101,  809,  82  CaL  897,  401;  Mnr- 
dock  vs.  Clarke,  69  CaL  688,  695. 

IS.  RBPLBVUf  IS  MAINTAIHABLB  BT 
MORTGAGBB  "WnBlf  mortgager  has  given 
him  right  to  possession. — Flinn  vs.  Ferry,  127 
CaL  648,  662,  60  Pac.  Rep.  434.  See  Wright  vs. 
Ross,  36  CaL  414,  429;  Berson  vs.  Nunan,  61 
CaL  660,  661;  Bank  of  Woodland  vs.  Duncan, 
117  CaL  412,  416,  49  Pac.  Rep.  414;  Harper  vs. 
Gordon,  128  CaL  489,  61  Pac.  Rep.  84. 

17.  RIGHT    OF    BBTTRT— At    commou    law 

mortgage  conveyed  fee,  subject  to  be  defeated 
by  performance  of  conditions  expressed  in  it, 
and  if  conditions  were  not  performed  mort- 
gagee had  right  of  entry,  but  under  statute 
mortgage  does  not  convey  title,  with  right  of 
possession  remaining  in  mortgager  both  be- 
fore and  after  condition  broken,  and  to  con- 
stitute ''mortgagee  In  possession"  he  must  be 
In  possession  by  reason  of  agreement  or  assent 
of  mortgager  or  his  assigna — Malone  vs.  Roy, 
107  CaL  618,  623,  624,  40  Pac  Rep.  1040;  Free- 
man vs.  Campbell,  109  CaL  860,  362,  863,  42 
Pac.  Rep.  85.  See  Rogers  vs.  Benton,  39 
Minn.  39,  12  Am.  St.  Rep.  618,  88  N.  W.  Rep. 
765. 

18.  SPBCIAI4  SBCURITT  IS  OBTAIIVBD  BT 
POSSBSSIOIT  where  right  thereto  is  expressly 
given  by  mortgager  which  is  distinct  and 
separate  from  mortgage. — Spect  vs.  Spect,  88 
CaL  487,  440,  22  Am.  St.  Rep.  314,  26  Pac.  Rep. 
203,  13  Lb  R.  A.  187. 

Specal  lien  off  mortgage* — See  ante  S  2923. 

IS.  TBlf  ABTCT  AT  WILL  is  not  created  by 
mortgage. — Vance  vs.  Anderson,  113  Cal.  632, 
640,  45  Pac.  Rep.   816. 

as.  THIRD  PBRSON  IVOT  BNTITLBD  TO 
POSSBSSIOH  under  agreement  with  mort- 
gagee.— Hill  vs.  Owln,  61  CaL  47,  49,  50. 

21.  UNDIVIDBD    INTBRBST    MORTGAGBH. 

and  mortgagee  being  owner  of  another  un-^ 
divided  interest,  his  possession  does  not  con- 
stitute him  '*mortgagee  In  possession"  who> 
cannot  be  evicted  without  payment  of  mort- 
gage debt  being  first  made. — Davenport  vs;. 
Turpin,  41  CaL  100,  103. 

22.  VBRBAIi  LBASB  BT  MORTGAGER  TO 
MORTGAGBfiS  may  be  given  If  it  is  for  such 
time  as  is  not  within  statute  of  frauds. — See 
Raynor  va  Drew,  72  Cal.  807,  809,  13  Pac.  Rep. 
806. 


§2928.  MORTGAGE  NOT  A  PERSONAL  OBLIGATION.  A  mortgage  does 
not  bind  the  mortgager  personally  to  perform  the  act  for  the  performance  of 
which  it  is  a  security,  unless  there  is  an  express  covenant  therein  to  that  effect. 

Hlatory:    Enacted  March  21,  1872. 


1.  Applied,  cited  constmed,  referred  to,  ete. 

2.  Amount  for  which  mortgage  given. 

3.  Assumption  of  mortgage  by  purchaser. 

4.  Same — Extension  of  time  by  mortgagee. 

5.  Same — ^Limitation  upon  grantor's  ool^- 

tion    not. 

6.  Same — Mode  of  creating  obligation, 

7.  Same — ^Becital  in  deed. 


8.  Same — ^Relation  of  principal  aad  surety 

ereated. 

9.  Same — Second  mortgagee. 

10.  Common  law  deelar^. 

11.  Distinction  between  pledge  and  mortgage;. 

12.  Judgment  over  against  mortgagee. 

13.  Same — Executor  or  administrator  as  mort- 

gager. 


(»n8) 


MORTGAGB    HOT    PERSONAL     OBLIGATION. 
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14.  Bame — ^Liability  for  deficiency. 

15.  Same — Note  of  one  maker  of  mortgage 

secured. 
.  16.  Partner's  mortgage. 
17*  Property  mortgaged  is  only  guaranty. 
18,19.  Worthlessness  of  security. 

1.  APPLIKD,  CITBDy  COIfSTRITBDy  RBS- 
FBRRBD  TO,  etc.,  in:.  Jones  vs.  Gardner,  67 
Cal.  641,  642  (construed);  Ehrlich  vs.  Ewald, 
66  Cal.  97,  98,  4  Paa  Rep.  1062  (cited);  London, 
P.  &  A.  Bank  vs.  Smith,  101  Cal.  415,  419,  86 
Pac.  Rep.  1027  (applied);  Fast  vs.  Steele,  127 
Cal.  202,  204,  59  Pac.  Rep.  585  (cited);  Carson 
vs.  Reld,  187  Clal.  268,  265.  70  Pac  Rep.  89 
(applied). 

SB.     AmovBt    for    ^hlcli    moTtsaare    slven. — 

See  ante  f  2920  and  note  par.  4. 

5.  ASSUMPTION  OF  MORTGAGIO  BY  PUR- 
CHASER from  mortffaser  entitles  mortgra^ee 
to  recover  deficiency  Judgrment  agralnst  such 
purchaser  upon  well-known  rule  In  equity 
that  creditor  Is  entitled  to  benefit  of  any  obli- 
gations or  securities  fflven  by  his  debtor  to 
one  who  has  become  surety  of  such  debtor  for 
payment  of  debt. — Biddel  vs.  Brizzolara.  64 
CaL  354,  866-863,  80  Pac.  Rep.  609;  Hopkins  vs. 
Warner,  109  Cal.  133,  186,  41  Pac.  Rep.  868; 
Tulare  Co.  Bank  vs.  Madden,  109  Cal.  812,  814, 
41  Pac.  Rep.  1092:  Ward  vs.  De  Oca,  120  Cal. 
102.  105,  52  Pac.  Rep.  130;  Daniels  vs.  Johnson, 
129  Cal.  416,  418,  79  Am.  St.  Rep.  123,  61  Pac. 
Rep.  1107.  See  Pellier  vs.  Qlllesple,  67  Cal. 
682,  583.  8  Pac.  Rep.  185;  Thompson  vs.  Bet- 
tens,  94  Cal.  82,  29  Pac.  Rep.  336;  Williams  vs. 
Naftzger,  103  Cal.  438.  37  Pac.  Rep.  411;  Al- 
vord    vs.    Spring:   Valley    G.    Co.,    106    Cal.    647, 

40  Pac.  Rep.  27;  Savmgrs  Bank  vs.  Thornton. 
112  Cal.  255,  44  Pac,  Rep.  466;  Irvine  vs.  Perry, 
119  Cal.  352,  366,  61  Pac.  Rep.  644,  949. 

See  note  78  Am.  Dec.  72-90. 

Creditor  entitled  to  benefit  of  ■eenrltles  held 
by  surety. — See  ante  8  2864  and  note. 

Bnforeement  of  contract  for  benefit  of  third 
person. — See   ante   {1559   and  note. 

4.     E2ztenslon     of     time     by     mortmace     by 

agrreement  with  grantee  operates  to  release 
mortgagrer  from  personal  liability  for  deficiency 
because  of  relation  of  suretyship  existing  be- 
tween parties. — Herd  vs.  Tuohy  (Cal.  May  28, 
1901),  65  Pac.  Rep.  139,  141. 

6.  LIMITATION  UPON  GRANTOR'S  OBt.I« 
GATION  is  not  sense  in  which  recital  In  deed 
t^at  it  Is  subject  to  specific  mortgage  is  to  be 
taken  where  deed  contains  covenant  on  part 
of  grantee  to  pay  indebtedness  "above  speci- 
fied."— Alvord  vs.  bprlng  Valley  O.  Co.,  106 
Cal.   547,  653,  40  Pac.  Rep.   27. 

6.  Mode  of  creating  obligation   may  be   by 

separate  Instrument  or  orally,  or  It  may  be 
Implied  from  transaction  of  parties  or  shown 
by  circumstances  under  which  purchase  was 
made. — Hopkins  vs.  Warner,  109  Cal.   133,  188, 

41  Pac.  Rep.  868. 

7.  Recital  In  deed  that  It  Is  subject  to  mort- 
gage, which  mortgagee  assumes  even  when 
deed  is  not  executed  by  grantee,  is  conclusive 
evidence,  and  Its  effect  is  to  charge  land  with 
lien  as  eftectually  as  If  purchaser  had  himself 
executed  mortgage  of  that  purport. — Alvord 
vs.   Spring  Valley  G.  Co.,   106   Cal.   547,  553.   40 


Pac.  Rep.  27.     See  Flint  vs.  Cadenasso,  64  Cal. 
83,  28  Pac  Rep.  62. 

&  Relation  of  prlnelpal  and  snrety  n&nat  be 
ereatedy  rule  being  that  If  grantee  is  not  deal- 
ing with  mortgager  upon  theory  that  latter 
Is  personally  liable  to  mortgagee  and  If 
grantee  does  not  put  himself  In  position  of 
surety,  recital  in  deed  does  not  Inure  to 
benefit  of  mortgagee. — Ward  vs.  De  Oca,  120 
Cal.   102,  105,  62  Pac.  Rep.  130. 

H.  Second  mortsncee  who  takes  deed  abso- 
lute Intended  as  mortgage  In  which  he  as- 
sumes to  pay  debt  evidenced  by  prior  mort- 
gage Is  not  personally  liable  to  prior  mort- 
gagee for  deficiency,  transaction  being  simply 
one  between  immediate  parties.  —  Savings 
Bank  vs.  Thornton,  112  Cal.  256,  269,  260,  44 
Pac  Rep.  466. 

10.  COMMON  LAW  DBCLARBD,  rule  prior 
to  code  being  that  no  action  will  lie  on  mere 
recital  In  mortgage  of  existence  of  debt. — 
Shafer  vs.  Bear  River  &  A.  W.  dk  M.  Co.,  4  Cal. 
294,  296,  296.  See  Shaver  vs.  Bear  River  ft 
A.  W.  &  M.  Co..  10  Cal.  396. 

Cogmate  aectlon  ^rlth  reference  to  Uenn  gen- 
erally.— See  ante  §  2890  and  note. 

Lien  accessory  to  obligation  to  be  performed. 
^-See  ante  S  2909  and  note. 

11.  DISTINCTION  BBTWBBN  PLBDGE 
AND  MORTGAGB  is  dearly  recognized  In  this 
section  and  f  2920,  as  pledgee  may  maintain 
action  to  recover  debt  without  first  examin- 
ing subject  of  pledge. — ^Ehrlich  vs.  Ewald,  66 
Cal.  97,  98,  4  Pac.  Rep.  1062.  See  Sonoma 
Bank  vs.  Hill,  69  Cal.  107. 

See  ante  §  2920  and  note. 

Independent  action  at  laipr  to  recover  debt 
not  maintainable.  '•—  See  Code  Civ.  Proc  S  726 
and  note. 

12.  JUDGMBNT  OVBR  AGAINST  MORT- 
GAGER on  note,  bond,  etc.,  executed  contem- 
poraneously with  mortgage  and  recited  therein 
may  be  rendered,  and  Is  not  In  violation  of  this 
section. — Jones  vs.  Gardner.  67  Cal.  641,  642. 
See  Rollins  vs.  Forbes,  10  Cal.  299;  Rowe  vs. 
Table  Mountain  W.  Co.,  10  Cal.  441;  Rowland 
vs.  Leiby,  14  Cal.  157;  Chapln  vs.  Broder,  16 
Cal.  403,  422;  Cormerats  vs.  Oenella,  22  Cal. 
116.  125.  126,  127;  Beal  vs.  Stevens.  72  CaL  451. 
14  Pac.  Rep.  186;  Fast  vs.  Steele,  127  Cal.  202, 
204,  69  Pac.  Rep.   686. 

IS.  Bxecntor  or  administrator  slvlnff  note 
and  mortgage  under  order  of  court  Is  not 
liable  for  deficiency  except  where  they  were 
given  to  pay,  reduce,  extend,  or  renew  lien  or 
mortgage  subsisting  on  realty  at  time  of  de- 
cedent's death,  and  Indebtedness  had  been  al- 
lowed as  claim  against  estate. — Fast  vs.  Steele. 
127  Cal.  202,  204,  206.  59  Pac.  Rep.  686. 

14.  Liability  for  defldency  which  appears 
after  premises  have  been  sold,  whatever  may 
be  form  of  debt,  is  only  personal  liability  for 
which  mortgager  can  be  held. — Biddel  vs. 
Brlzsolara.  64  Cal.  864.  868,  30  Pac.  Rep.  609; 
Powell  vs.  Patison,  100  Cal.  234,  239,  34  Pac. 
Rep.  676.  See  Mascarel  vs.  Raffour,  51  Cal. 
242;  Quid  vs.  Stoddard,  64  Cal.  613:  Bartlett 
vs.  Cottle,  63  Cal.  866;  Porter  vs.  Muller,  65 
Cal.  512,  4  Pac.  Rep.  531;  Brown  vs.  Willis, 
67  Cal.  235,  236.  7  Pac.  Rep.  682;  LAvenson  vs. 
Standard  Soap  Co.,  80  CaL  245,  248,  13  Am.  St 
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Rep.  147,  tt  P&e.  Rep.  184;  Barblerl  to.  Ra* 
melli,  84  CaL  154,  88  Pac.  Rep.  1088;  Crlm  vs. 
KeMlng,  89  CaL  478,  487,  28  Am.  St.  Rep.  491, 
28  Pac.  Rep.  1074;  McKean  vs.  Oerman-Amerl- 
can  Sav.  Bank,  118  Cal.  834,  886,  60  Pac.  Rep. 
666;  Commercial  Bank  vs.  Kershner,  120  Cal. 
495,  600,  52  Pac.  Rep.  848;  Savings  Bank  vs. 
Central  Market  Co.,  122  Cal.  28.  64  Pac  Rep. 
273;  Rldgrley  vs.  Abbott  Quicksilver  Min.  Co. 
(Cal.  Feb.  4,  1905),  79  Pac.  Rep.  833. 
See  Code  Civ.  Proc.  §  726  and  note. 

15.  ITote  of  one  maker  of  mortsase  ■ecared^ 

deficiency  due  should  not  be  rendered  against 
other  maker. — Garretson  Investment  Co.  vs. 
Arndt,  144  Cal.  64.  66,  77  Pac.  Rep.  770. 

16.  PARTNER'S  MORTGAGES  given  upon 
his  Individual  property  to  secure  indebtedness 
of  firm,  althousrh  he  is  liable  for  debt  secured 
as  partner,  constitutes  no  new  personal  obli- 
gation, and  mortgagee  may  foreclose  without 
first  exhausting  liability  of  other  partner- 
London,  P.  ft  A.  Bank  vs.  Smith.  101  Cal.  415, 
419.  420.  35  Pac.  Rep.  1027. 

17.  PROPERTY  MORTGAGED  IS  ONLY 
GUARANTY  of  payment  in  absence  of  any 
express  stipulation  creating  personal  obliga- 
tion.— Carson  vs.  Reid.  137  Cal.  263,  255,  70 
Pac    Rep.    89.      See    Pioneer   G.    Min.    Co.    vs. 


Baker.  88  Fed.  Rep.  268  (case  arising  in  Cali- 
fornia). 

1&  WORTHLESSNESS  OF  SECURITY  ordi- 
narily does  not  entitle  mortgagee  to  bring 
action  to  recover  personal  judgment,  but  he 
must  bring  action  for  foreclosure  and  rely 
upon  obtaining  deficiency  Judgment. — Barblerl 
va  Ramelli.  84  Cal.  154.  166.  157,  28  Pac.  Hep. 
1086  (declaring  that  words  "unless  security  is 
valueless"  in  head-note  to  Bartlett  vs.  Cottle. 
68  Cal.  866.  are  incorrect  and  misleading); 
Hibernla  Sav.  &  L.  Soc.  vs.  Thornton,  109  Cal. 
427.  428.  429,  60  Am.  St.  Rep.  62,  42  Pac.  Hep. 
447.  See  Porter  vs.  Muller,  66  Cal.  512,  4  Pac. 
Hep.  631;  Hall  vs.  Arnott,  80  Cal.  348.  22  Pac. 
Rep.  200;  Hearn  vs.  Kennedy,  85  Cal.  55,  24 
Pac.   Rep.   606. 

19.  Compare t  Tobey  vs.  Oregon  Pac.  R.  Co., 
98  Cal.  490.  33  Pac.  Hep.  650  (upon  authority  of 
which  court  in  Hibernla  Sav.  &  1m  Soc.  vs. 
Thornton  intimated  that  It  may  be  that  If 
mortgager's  title  to  land  has  become  extin- 
guished subsequent  to  making  of  mortgage., 
by  title  paramount,  or  if  mortgaged  property 
has  been  destroyed,  or  has  ceased  to  exist, 
mortgagee  need  not  go  through  idle  form  of 
bringing  action  for  foreclosure  before  bring- 
ing action  on  note  secured). 


§  2929.    WASTE.    No  person  whose  interest  is  subject  to  the  lien  of  a  mortgage 
may  do  any  act  which  will  substantially  impair  the  mortgagee's  security. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Case  lies  for  damages. 

3.  Converse  rule  as  to  liability  of  mortgagee. 

4.  Damages  for  injuries  after  foreclosure  sale. 
5,  6.  Injunction  lies — Impairment  of  security. 

1.  APPLIBD,  CITBD,  CONSTRVBID,  RE- 
FERRED TOy  etc..  in:  Lavenson  vs.  Standard 
Soap  Co.,  80  Cal.  245,  246,  18  Am.  St.  Rep.  147, 
22  Pac.  Rep.  184   (cited). 

a.  CASE  LIES  in  behalf  of  mortgra^ee  where 
security  has  been  substantially  Impaired.— 
Lavenson  vs.  Standard  Soap  Co.,  80  Cal.  246, 
24«,  247,  18  Am.  St.  Rep.  147,  22  Pac.  Rep.  184. 
See  Robinson  vs.  Russell,  24  Cal.  467;  Van  Pelt 
vs.  McGraw.  4  N.  Y.   110   (leading  case). 

Rlffbt*  of  remedies  of  nkortgnmee  asalnst 
Impslrmeat  of  secnrlty.  —  See  monographic 
note   43   Am.    St   Rep.    432-436. 

&  CONVERSE  RULE  IS  IN  FORCE,  mort- 
sagree  being  answerable  in  damages  for  re- 
moval prior  to  foreclosure  of  fixtures  attached 
to  mortgaged  property. — ^Hill  vs.  Gwln,  51  Cal. 
47,  49,  50.  See  Lavenson  vs.  Standard  Soap 
Co.,  80  Cal.  245,  246,  13  Am.  St.  Rep.  147,  22 
Pac.   Rep.    184. 

§2930.    SUBSEQTTENTLY    ACQUIRED   TITLE  DTUBES  TO  MORTGAGEE. 

Title  acquired  by  the  mortgager  subsequent  to  the  execution  of  the  mortgage, 
inures  to  the  mortgagee  as  security  for  the  debt,  in  like  manner  as  if  acquired 
before  the  execution. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  260. 

4.  Any  title  afterwards  acquired. 


4.  DamaircB  for  Injiirlcs  done  after  fore* 
closure    sale    aad    before    delivery    of    deed. — 

See  Code  Civ.  Proc.  S  746. 

8.  INJUNCTION  LIBS  to  stay  commission 
of  waste  upon  mortsraged  premises  when  mort- 
grasree  makes  proper  case  in  equity  and  shows 
that  threatened  acts  will  materially  Impair 
value  of  property  so  as  to  render  security  In- 
adequate.— See  Robinson  vs.  Russell,  24  Cal. 
467,  473;  Lavenson  vs.  Standard  Soap  Co.,  80 
Cal.  246,  247,  13  Am.  St  Rep.  147,  22  Pac.  Rep. 
184;  Consolidated  Water  Co.  vs.  San  Diego,  84 
Fed.  Rep.  869  (case  arising  *in  California); 
Benson  vs.  San  Diego,  100  Fed.  Rep.  158  (case 
arising  in  California), 

Injanctlon  pendente  lite. — See  Code  Civ. 
Proc.   i  745  and   note. 

6.     Impalrineiit   of   seeurlty   miist   be   ehown 

to  be  threatened  to  entitle  mortgagee  to  relief. 
— Miller  vs.  Waddingham,  91  Cal.  377,  881,  27 
Pac.  Rep.  760,  13  L.  R.  A.  680.  See  Robinaou 
vs.  Russell,  24  Cal.  467;  Buckout  vs.  Swift,  X** 
Cal.  433,  87  Am.  Dec.  90;  Perrine  vs.  Marsdeiw 
34  Cal.   14. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  After-acquired  property. 
8.  After  foreclosure  and  sale. 


5.  Certificate  of  purchase  of  swamp-Iandi. 

6.  Covenant  of  warranty  nnnecessaiy. 


fim     (MM) 
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7.  Declaratorj  statute. 

8.  Homestead  mortgaged  hj  widow  before 

entry  of  order. 
P.  No  title  in  mortgager. 

10.  Quitclaim  mortgage. 

11.  Theory  of  rule. 

12-14.  Title    in    United    States — Pre-amptor's 
mortgage—Sale  after  mortgage. 
15.  Void  mortgage. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  in:  Parry  vs.  Kelley,  52 
Cal.  334,  835,  886  (applied);  Orr  vs.  Stewart, 
<7  Cal.  276,  279,  7  Pac.  Rep.  698  (applied); 
Stewart  vs.  Powers.  98  Cal.  514,  618,  33  Pac 
Rep.  486  (cited);  Otto  vs.  Lone:,  144  Cal.  144, 
146,  77  Pac  Rep.   886   (applied). 

S.  After-aeanlred  property. — See  ante  |  2926 
and  note  par.  2. 

Mortiraffe    of    after-acquired    property. — See 

note  46  Am.  Dec  712. 

5.  AFTBR      FORBCI<0817RB      AND      8ALB9 

title  acquired  by  mortsraser  inures  to  benefit 
of  purchaser. — Orr  vs.  Stewart,  67  Cal.  275, 
277,  7  Pac.  Rep.  698.  See  Vallejo  Lb  Assoc,  vs. 
Viera.   48  C^al.   672. 

4.     ANY  TITUD  AFTERWARDS   ACaUIRRD 

by  morteraser,  when  mortsrasre  purports  to  con- 
vey land  in  fee,  will  feed  mortsrasre  and  inure 
to  benefit  of  mortsrasee. — Orr  va  Stewart,  67 
Cal.  275,  277,  7  Pac  Rep.  693.  See  dark  vs. 
Baker.  14  C^l.  612,  76  Am.  Dec.  449;  Kfrkaldie 
vs.  Larrabee,  81  Cal.  466;  Christy  vs.  Dana,  42 
Cal.  174;  Sherman  vs.  McCarthy,  67  CaL  607; 
Camp  vs.  Orider,  62  Cal.  20. 

6.  CBRTIFICATB  OF  PURCHASR  OF 
S'WAMP-LANDS  havlns:  been  procured  and 
land  mortsrasred,  lesral  title  acquired  from  state 
Inures  to  purchaser  at  foreclosure  sale. — ^Hen- 
derson va  Grammar,  66  Cal.  382,  886,  6  Pac 
Rep.  688. 

e.  COVBNANT  OF  ^WARRANTT  UNNBCBS- 
SART  in  order  to  make  subsequently  acquired 
title  of  mortsasrer  inure  to  mortffasree,  as 
principle  which  governs  deed  of  release  from 
quitclaim  doea  not  apply  to  mortsrasre.— 
Sherman  vs.  McCarthy,  57   Cal.  607,  614. 

7.  DBCLARATORT  STATUTBy  section  belnff 
merely  aflElrmatory  of  rule  previously  an- 
nounced.— Clark  va  Baker,  14  Cal.  612,  629,  76 
Am.  Dec  449.  See  Hltchens  vs.  Nougrues,  11 
Cal.  28;  Clark  va  Boyreau,  14  Cal.  684;  Quivey 
vs.  Baker,  87  Cal.  465;  Dal  ton  va  Hamilton, 
60  Cal.  422,  428;  Oreen  vs.  Oreen,  108  Cal.  108, 
27  Pac.  Rep.  188. 

After-aeavlred  title. — See  notes  76  Am.  Dec 
468;  79  Am.  Dec  192;  89  Am.  Dec.  206,  207. 

Coffiiate  aeetloB  with  referenee  to  traHsfem 
cenermlly* — See  ante  1 1106  and  note. 

Parol  cvldenee  to  iMdemnlfy  after-ae««lred 
property  BMrtsased. — See  post  1 2947  and 
note. 

8.  HOBIBSTBAD  MORTOAG1SD  BT  "WIDOW 
before  order  setting  It  apart  has  been  filed, 
•ven  if  entry  of  such  order  Is  necessary  to  make 


It  valid  or  effectual  to  pass  title.  Inures  to 
mortgagee  when  such  entry  is  made. — Otto 
va  Long,  144  CaL  144,  146,  77  Pac  Rep.  885. 

•.  NO  TTTLB  IN  MORTGAGER,  neverthe- 
less after-acquired  title  will  inure  to  mort- 
gagee.— ^Sherman  vs.  McCarthy,  57  CaL  607, 
614,  515;  Orr  vs.  Stewart,  67  CaL  275.  277,  7 
Pac  Rep.  693.  See  Clark  va  Baker,  14  Cal. 
612,  76  Am.  Dec  449;  Lent  va  Morrill,  25  Cal. 
492,  600;  Vallejo  Land  Assoc  vs.  Viera,  48  CaL 
672,   579. 

10.  aVITCLAIM  MORTGAGE,  it  would 
seem,  does  not  carry  after-acquired  title. — 
See  McDonald  vs.  McCoy,  121  CaL  55,  67,  63 
Pac.  Rep.  421   (question  not  decided). 

IL  THBORY  OF  RULR.— Ordinarily  after- 
acquired  title  inures  to  benefit  of  mortgagee 
by  operation  of  doctrine  of  relation,  which  la 
fiction  of  law  adopted  solely  for  purpose  of 
Justice  and  which  will  not  be  given  eftect 
when  it  would  work  manifest  injustice. — ^Haw- 
kins vs.  Harlan,  68  C^l.  236,  237,  238,  9  Pac 
Rep.  108.  See  Shay  vs.  McNamara,  64  Cal.  169; 
Montgomery  vs.  Keppel,  75  Cal.  128,  131,  7  Am. 
St  Rep.  125,  19  Pac.  Rep.  178. 

12.  TITLB  IN  VJiVk^Sn  STATES. — ^Pre- 
emptor'a  mortgage  made  before  final  proof 
and  payment  is  not  in  contravention  of  pre- 
emption laws,  and  if  it  purports  to  be  mort- 
gage of  fee,  it  carries  after-acquired  title, 
unless  it  is  intended  as  mode  of  transferring 
title  in  evasion  of  statute — Orr  va  Stewart, 
67  CaL  275,  278,  7  Pac  Rep.  698;  Stewart  va 
Powers,  98  Cal.  614,  617-621,  33  Pac.  Rep.  486. 
See  Tartar  vs.  HaU,  8  CaL  263;  Whitney  va 
BuckmaUp  18  CaL  536;  Clark  vs.  Baker,  14  CaL 
612,  76  Am.  Dec  449;  KIrkaldie  va  Larrabee, 
31  CaL  456,  89  Am.  Dec  205;  Christy  vs.  Dana, 
42  CaL  174;  Camp  vs.  Grider,  62  CaL  20, 
25. 

IS.  Contra  I  Kaa.  Bre wester  va  Madden, 
16  Kan.  249.  Mian.  McCue  va  Smith,  9  Minn. 
262,  259,  86  Am.  Dec  100;  Woodbury  vs.  Dor- 
man,  16  Minn.  888  (two  latter  cases  over- 
ruled in  Jones  va  Tainter,  16  Minn.  612). 
MoBt.  Bass  va  Buker,  6  Mont.  442,  12  Pac. 
Rep.    922. 

BBCumbramcee  by  pre-emptom  amd  other 
elaiauttte  of  pvblle  IsHd. — See  monographic 
note  62  Am.  St  Rep.  248,  264. 

14,  Sale  after  atortgage  by  mortgager  of 
part  of  land  mortgaged  to  third  person  who 
afterwards  secures  government  title  prevents 
title  as  to  such  part  from  inuring  to  benefit 
of  mortgagee,  aa  latter  does  not  deralgn  title 
from  United  States  through  mortgager. — ^Bnll 
va.  Shaw,   48  Cal.  466,  469. 

IB,  VOID  MORTGAGE,  %.  g.  mortsrage  of 
homestead  by  one  spouse  without  joinder  of 
other,  is  not  within  section,  and  aubsequently 
acquired  title  does  not  inure  to  mortgagee— 
Lange  vs.  Geiser,  138  CaL  682,  684,  72  Pac 
Rep.  848.  See  Stewart  va.  Powers,  98  CwlL  614, 
618,  88  Pac   Rep.   486. 


§  29S1.    FOBEOLOSTJBE.    A  mortgasree  may  foreclose  the  right  of  redemption 
juLtl&o  mortgager  in  the  maimer  prescribed  by  the  code  of  civil  prooedore,  _ 

History:   Enacted  March  21,  1879. 


Tit.  XIV,  ch.  II,  art.  I.] 


FORBCIiOSVBJD— POWBR    OF    SALE. 


(1081)        12832 


1.  Applied,  cited,  eonstrued,  referred  to,  ete. 

2.  Foreclosure  necessarily  implied. 

3.  Bedemption. 

4.  Bubrogation. 

1.  APFLIBD,  CITBD,  CONSTRUBD,  RB- 
KSIiRflU>  TO,  etc.,  in:  Merchants  Nat.  Bank 
vs.  Escondido  Irr.  Diet.,  144  Cal.  S29,  S8S,  77 
Pac  Rep.  937   (cited). 

2.  FORBCLOSURB  IS  NBCBSSARILT  IM- 
PLIED from  mere  fact  of  making  mortsa^e. 
In  absence  of  qualifyinsr  expression. — See  Mer- 
chants Nat.  Bank  vs.  Escondido  Irr.  Dist.,  144 
Cal.  329,  333,  77  Pac.  Rep.  9S7. 

AetloBM  for  foreclosure  of  atortiraffes* — See 
Code  Civ.  Proc.  ii  726-729  and  notes. 

Appeal  bead  whea  Jadsraieat  ta  for  sale  of 
atortiraired  preuaacs. — See  Code  Civ.  Proc.  |  946 
and  note. 

Decedeat'a  estate — ^Actloaa  asalaat.  —  See 
Code  Civ.  Proc.  i  1600  and  note. 

Blleet  of  aale  aader  mortsass  apoa  Ilea. — • 
See  note  68  Am.  Dec.  669-671. 

laJaaetloB  peadeato  llto.  —  Beo  Code  Civ. 
Proc.   1 746  and  note. 


MarsliallBg  assets — Order  of  resort  to  dlf- 
fereat  foads. — See  ante  1 2889  and  note  and 
post  I  3433  and  note. 

Merger  of  atortsairo  la  Jadirafteat  of  fore- 
elosare. — See  note  38  Am.  Rep.  133,  134. 

Necessity  for  foreclosare  aad  sale  to  eatltle 
Btortsairee  to  recover  possessloa. — See  Codo 
Civ.   Proc.   i  744  and  note. 

Receiver — Appolatateat  la  actloa  to  fore- 
close Biortsase. — See  Code  Civ.  Proc  i  564  subd. 
2  and  note. 

Reciprocal  rlffhts  to  foreclose  aad  redeeau — 
See  note  94  Am.  Dec.  742. 

Rlirlit  of  boadholder  to  sae  for  eaforcemeat 
of  corporate  trast  deed. — See  note  by  H.  P. 
Farnham,  20  L.  R.  A.  535-537. 

Veaue  la  actloa  to  foreclose  uiortirsve. — See 
Code  Civ.  Proc.  i  892  and  note  par.  8. 

2.     RBDBMPTION    FROM    LIBN.— See    ante 

II  2908-2906  and  notes. 

4.  SUBROGATION  TO  BEHrBFITS  OF  SU- 
PERIOR I<IBN« — See  ante  |  2904  subd.  2  and 
note. 


§  2932.  POWEB  OF  SALE.  A  power  of  sale  may  be  conferred  by  a  mortgage 
npon  the  mortgagee  or  any  other  person,  to  be  exercised  after  a  breach  .of  the  obli- 
gation for  which  the  mortgage  is  a  security. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  declared. 

3.  Construction  of  deed. 

4.  Cumulative  remedy  afforded  by  power. 
5, 6.  Distinction  between  deed  of  trust  and  mort- 
gage* 

7.  Equity  of  redemption  inherent. 

8.  Equity  supervises  sale  under  power. 

9.  Excessive  amount — Sale  for. 

10.  Legal  title  of  trustee. 

11.  Stranger  may  be  given  power. 

12.  Strict  construction  of  power. 

13.  Vesting  of  mortgage  powers. 

1.  APPIjIBD,  CITBDy  •  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  in:  Bateman  ts.  Burr,  67 
Cal.  480,  482  (cited);  Godfrey  vs.  Monroe,  101 
Cal.  224,  227,  86  Pac  Rep.  761  (cited);  Herbert 
Craft  Co.  vs.  Bryan  (Cal.  May  3.  1902),  68  Pac 
Rep.  1020,  1021  (cited);  Lanere  vs.  Qelser.  138 
Cat  682,  688,  72  Pac.  Rep.  848  (cited) ;  Southern 
Pac.  R.  Co.  TS.  Doyle.  11  Fed.  Rep.  268,  260 
(cited). 

2.  COMMON  UL'W  DBCIiARBD,  principle 
belnflT  elementary. — Cormerals  vs.  Oenella,  22 
Cal.  116,  184.  126;  Bateman  vs.  Burr,  67  CaL 
480,    482. 

Power  of  sale  In  mortiraffe. — See  14  Am.  Dec 
478,   474. 

Sales  and  eoBveyancca  by  tmsteea. — See 
monosrraphlc  note  IS  Am.  St.  Rep.  366-297. 

5.  CONSTRUCTION  OF  DEaSD. — ^Any  doubt 
as  to  whether  Instrument  was  Intended  as 
mortffaffe  or  deed  of  trust  should  be  resolved 
in  favor  of  Its  belnff  mortgrase  with  power  of 
sale. — Godfrey  vs.  Monroe,  101  CaL  224,  327, 
228,  86  Pac.  Rep.  761. 

4.  GUMUIiATIVB  RBMBDT  AFFORDED 
BT  POTITBR  OF  SALE  which  does  not  In  least 
change  character  of  instrument  as  mortsasa 


or  affect  rlsrht  to  foreclose  in  equity. — Cor- 
merals vs.  Genella,  22  Cal.  116,  125;  Godfrey 
vs.  Monroe,  101  CaL  224,  227,  86  Pac.  Rep.  761. 

8.  DISTINCTION  BETWEEN  DEED  OF 
TRUST  AND  MORTGA6B  is  that  former  em- 
powers trustee  to  sell  upon  default,  and  equity 
relief  consists,  not  of  foreclosure,  but  of  en- 
forcement of  performance  of  trust;  and  fur- 
ther distinction  is  that  under  deed  of  trust  no 
equity  of  redemption  exists  if  trust  Is  per- 
formed.— Koch  vs.  Brisrsrs,  14  CaL  257.  263,  264. 
73  Am.  Dec.  661;  Bateman  vs.  Burr,  67  CaL  480, 
488.  See  Cormerais  vs.  Genella,  22  Cal.  116, 
124.  126;  Grant  vs.  Burr,  64  CaL  298;  Savings 
A  L.  Soc.  vs.  Deerinff,  66  CaL  281,  6  Pac.  Rep. 
368;  Hall  vs.  Arnott,  80  CaL  848,  352,  22  Pac. 
Rep.  200;  Felton  vs.  Le  Breton,  92  Cal.  457, 
462,  466,  468,  28  Pac  Rep.  490;  Powell  vs. 
Patison,  100  CaL  284,  236,  286,  84  Pac.  Rep. 
676  (distinction  between  deed  of  trust  and 
deed  of  trust  in*  nature  of  mortsraere);  Savlngrs 
A  L.  Soc.  vs.  Burnett,  106  CaL  614,  628,  89  Pac. 
Rep.  922;  Sacramento  Bank  vs.  Alcorn,  121 
CaL  879,  68  Pac  Rep.  818;  Banta  vs.  Wise,  135 
CaL  277,  280,  67  Pac.  Rep.  129;  Herbert  Craft 
Co.  vs.  Bryan  (C^L  May  2,  1902),  68  Pac  Rep. 
1020,  102L 

6.  Comyaret  Southern  Pac  R.  Co.  vs.  Doyle, 
11  Fed.  Rep.  263,  260  (case  arising  in  Cali- 
fornia). 

7.  E<iumr  OF  REDEMPTION  inheres  In 
favor  of  mortfirasrer  where  he  is  purchaser 
under  power,  notwlthstandlnsr  such  power. — 
Benham  vs.  Rowe,  3  CaL  887,  407,  66  Am.  Dec. 
842. 

Forfeltwe — ^Validity  of  eontmet  yxoTldlDir 
for. — See  ante   |  2889   and  note. 

&  EdUITT  8UPERVISBS  SAUBS  UNDER 
POWERS   contained   In   mortgaffaa   and   trust 
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deeds  and  scrutlnlzeis  them  and  restricts  them 
In  such  mode  as  may  do  justice  to  all  parties. 
^More  vs.  Calkins,  86  Cal.  177,  188.  189,  S9 
Am.  St.  Hep.  128.  24  Pac.  Rep.  729. 

0.  EXCBSSIVB  AMOUNT— Sale  for  Is  yalld 
In  absence  of  proof  of  fraud  or  that  property 
or  rights  of  mortgasrer  were  injuriously  affected 
or  that  bidders  were  deterred  from  attending 
sale. — Savings  &  I*  Soc.  vs.  Burnett,  106  Cal. 
514,  636,  39  Pac.  Rep.  922.  See  Hamilton  vs. 
Lubukee,  61  111.  415.  99  Am.  Dec.  662;  Palrman 
vs.  Peck,  87  111.  166,  160;  Jencks  vs.  Alexander, 
11   Paige  Ch.    (N.  Y.)   619. 

10.  LEGAL  title:  OF  TRITSTEB  is  "mostly 
ideal,"  and  it  is  deemed  to  have  passed  only 
for  purpose  of  enabling  trustee  to  convey  title. 
— ^Herbert    Craft   Co.    va    Bryan    (CaL   May   2, 


1902),  68  Pac.  Rep.  1020,  1021.    See  Sacramento 
Bank  va  Alcorn,  121  Cal.  379,  68  Pac.  Rep.  813. 

11.  STRAlfGBR  TO  DEBD  MAT  BE  EM- 
POWERED TO  MAKE  SALE,  as  Statute  does 
not  say  that  power  must  be  given  to  creditor. 
— Southern  Pac.  R.  Co.  vs.  Doyle,  11  Fed.  Rep. 
868,  269,  260  (case  arising  in  California). 


STRICT    CONSTRUCTION    OF    PO'WER. 

—Powers  of  sale  in  trust  deeds  or  mortgages 
are  strictly  construed. — Savings  &  K  Soc  va 
Burnett,  106  Cal.  614,  634.  39  Pac  Rep.  922. 
See  Flower  vs.  Elwood,  66  111.  438.  449;  Sears 
vs.  Livermore,  17  towa  297,  86  Am.  Dec  664. 
See  ante  I  870  and  note. 

IS.    TestlDg  of  mortgage  powers. — See  ante 

i  868  and  note. 


§2933.  POWER  OF  ATTORNEY  TO  EXECUTE.  A  power  of  attorney  to 
execute  a  mortgage  must  be  in  writing,  subscribed,  a.cknowledged,  or  proved,  cer- 
tified, and  recorded  in  like  manner  as  powers  of  attorney  for  grants  of  real  prop- 

erty.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  conatrsied,., referred  to,  etc 

2.  Ck>gnate  section. 

3.  Estoppel  to  deny  authority  in  writing. 

4.  Power  to  release  need  not  be  recorded. 

5.  Batification  of  unauthorized  mortgage. 

6.  Testamentary  power. 


1.  APPLIBD,  cited;!  CONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Adams  vs.  Hopkins,  144 
Cal.  19,  35,  77  Pac  Reji.  712  (cited). 

2.  Covnate  section  mm  to  mmencTt  seBcraUy* 

^-See  ante  I  2809  and  note. 

8.     Ekitoppel  to  deny  authority  in  writing.— 

See  ante  |  2922  and  note  par.  9. 


4.  Power  to  release  ntortirave  need  not  fee 
recorded,  as  it  is  not  the  power  but  the  re- 
lease executed  pursuant  thereto  that  affects 
the  title. — Adams  vs.  Hopkins,  144  Cal.  19,  35, 
77  Pac  Rep.  712. 

B,     Ratlllcatlon  of  nnaathorlsed  mortsase  is 

governed  by  general  principles  touching  ratl- 
'fication. — Purser  vs. ,  Eagrle   Lake  Lb   &   L   Cc, 
111  Cal.  139.  141,  48  Pac  Rep.  623. 

As  to  ratification  of  aveat's  acts,  see  ante 
1 2310  and  note  and  consult  KERR'S  SYN- 
THBTICAL  INDEX  to  this  work. 

0.  TestaineatarT:  power  to  sell  and  dispose 
of  property. — See  note  88  Am.  Rep.   843. 


§  2934.  BECOBDINO  ASSIGNMENT  OF  MOBTOAOE.  An  assignment  of  a 
mortgage  may  be  recorded  in  like  manner  as  a  mortgage^  and  such  record  op- 
erates as  notice  to  all  persons  subsequently  deriving  title  to  the  mortgage  from  the 

assignor. 

History:    Enacted  March  21,  1872;  amended  March  30, 1874,  Code  Amdts. 
1873-4,  p.  261. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  To  whom-  notice  given— Prior  assignees. 


1.  APPL.IBD,  CITED*  CONSTRUED,  REJ- 
FERRED  TO,  etc..  In:'  Adler  vs.  Sarsent,  109 
Cal.  42,  49,  41  Pac.  Rep.  799  (construed); 
Rodgers  vs.  Peckham,  120  Cal.  238,  241.  24B, 
52  Pac.  Rep.   483    (construed). 

2.  TO  WHOMIfOTICB  GIVEN. — This  sec- 
tlon  does  not  ^declare  that  record  of  asslgrn- 
ment  of  mortgra&e  will  operate  as  notice  only 
to  persons  subsequenily  deriving  title  to  mort- 
gsige  from  assignor. — Rodgrers  vs.  Peckham, 
l20  Cal.  238,  242,  62  PacJ^lRep.  4U3. 

AsHlflrnnieiit'  of  moTtfsage,  ^^ecord  of. — See 
note  l4  Am.. Pec.  613.  ' 

AsuiR-nnieiit  of  mortsrasre,  when  subject  to 
cqaities^^^See  note  11  An?.  Dea  618,  614. 


InsepnrabllltT    of    debt    and    ■eeorltr*  —  See 

post  I  2936  and  note  par.   6. 
.    Severance  of  debt  find   mortsace. — See  post 
.12936  and  note  par,  J 2. 

Svbseqnent     payments     by     mortvaver. — See 
note  66  Am.  St.  Rep.  676. 

Statutory   requirements   as  to  ebattel  nort- 
Sagres. — See  post  S  2936  and  note  par.  13. 

Tblrd  persona'  a^  affected  by  anflisnment  of 
debt. — See  post  i  2936   and  note  par.   16. 

8.     Prior    aralfl:nces    are    not    mentioned    In 

section,    nor    Is   Jt    provided    that    recordation 

shall,   have    '.'like    eff^ct'|.\  as    recordation    of 

.srrants,    as    §2952    provides    with    reference   to 

recordation  of  mortgragres,  and  ''probably  le^is- 

!  iature   did   not   Intend    to   hamper   too   greatly 

.,  transfer  and  exchange  of  debts  and  obllgratlons 

jsecured    by    mbrtgagree."  —  Adlef    vs.    Sargent, 

109  Cal.  42,  49,  41  Pac.  Rep.  799. 


§^293^,,. NOT  NOTICE. TO  MOBTGAO^B.    When  the  mortgage  is  executed  as 
'Bc(n;i«ity  for  money*  dile,  Or  to  become  liue,  on  a  promissory  uote,  fbond,  pr  other 


Tit.  XIV»  eb.  II»  art.  I.]     A88IGNMBNT    OF    DBBT    CAARIBS    MORTGAGB. 


,<aa»>        1 2IMM 


iBstrumeBtj  designated  in  the  mortgage,  the  record  bt  the  assignment  of  the  mort- 
gage is  not,  of  itself,  notice  to  a  mortgager,  his  heirs,  or  personal  representatives,  so 
as  to  invalidate  any  payment  made  by  them,  or  either  of  them,  to  the  person  hold- 
ing such  note,  bond,  or  other  instrument. 

Hl8tory:    Enacted  March  21,  1872$  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  261. 

asslirnment  of  note  and  mortsasre  where  It 
appears  that  there  was  no  actual  notice  of 
■nch  assignment.  —  Rodgers  vs.  Parker,  186 
Oal.  S13,  81 6p  68  Pac.  Rep.  976. 

4.  lBseparablllt7  of  debt  and  ■ecnrltT'. — See 
post  I  2936  and  note  par.  6. 

5.  Mortiraffer   makes   payment   at  his   peril, 

because  this  section  clearly  imports  that 
record  will  operate  as  notice  to  him  so  as  to 
invalidate  any  payment  made  by  him  to  person 
not  holdinsr  note  or  morterag'e. — Rodgrers  vs. 
Peckham,  120  Cal.  238,  242,  62  Pac  Rep.  483. 

-  6.  Traasfev  of  mortvase  which  is  recorded 
and  is  unsatisfied  is  valid,  and  purchaser  can- 
not be  charged  with  constructive  notice  of 
anythiner  subsequent  t<y  mortsrase  except  its 
assignment  or  satisfaction,  duly  entered  of 
record. — Peters  va.  Jamestown  B.  Co.,  6  Cal. 
834,  836. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Assignee  of  released  mortgage, 

3.  Effect  of  deed  as  payment. 

4.  Inseparability  of  debt  and  secority. 

5.  Mortgager  makes  payment  at  his  peril. 

6.  Transfer  of  mortgage. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RO- 
FGRRESD  TO,  etc.,  in:  Rodgers  vs.  Peckham, 
120  Cal.  238.  241.  242.  62  Pac.  Rep.  488  (con- 
strued); Rodgers  vs.  Parker,  186  CaL  818,  816, 
68  Pac  Rep.  976   (cited). 

2.  Assiismee  of  released  mortvave  without 
notice  of  release  takes  subject  to  all  existing 
equities  between  parties,  under  81469,  and 
stands  in  no  better  position  than  his  grantor. 
— Adams  vs.  Hopkins  (C^aL  June  6,  1902),  69^ 
Pac.  Rep.   228,   232. 

S.    BIfect  of  deed  as  payment  cannot  be  de-' 
feated   or  Invalidated   by  previously   recorded 


§  !2936.    MOBTOAOE  PASSES  BT  ASSIGNMENT  OF  DEBT.    The  assignment 
of  a  dett  secured  by  mortgage  carries  with  it  the  security. 

History:  Enacted  March  21,  1872;  amended  by  C^de  Commissioni  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history, 
§4  ante. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Assignment  of  security  unnecessary. 

3.  Common  law  declared. 
4, 5.  Equitable  assignment  of  mortgage. 

6.  Inseparability  of  debt  and  security. 

7.  Note  not  given  with  mortgage. 
8,  9.  One  of  series  of  notes  assigned — Covenant 

in  mortgage. 
10, 11.  Pledge— Assignee's    rights— Purchase    by 
pledgee. 

12.  Severance  of  debt  and  mortgage. 

13.  Statutory  requirements  as  to  cl^attel  mort- 

gages. 

14.  Subrogation. 

15.  Third  persons  affected  by  assignment  of 

debt.  / 

1.  APPLIBD,  CITED,  CONSTRUBD,  RSS- 
FBRRBD  TO,  etc.,  in:  Hyde  vs.  Mangran,  88 
Cal.  319,  827.  26  Pac.  Rep.  180  (cited);  Burnett 
vs.  Lyford.  1>8  CaL  114,  117,  28  Pac.  Rep.  856 
(cited):  Adler  vs.  Sargent,  109  C^al.  42,  48,  41 
Pac  Rep.  799  (applied). 

S.  ASSI6NMBNT  OF  SBCtJRITY  UNNBCBS- 
SARV,  where  debt  is  assigned,  because  trans- 
fer of  mortffagre  Is  Implied. — Burnett  vs.  Ly-- 
ford,  93  Cal.  114,  117,  28  Pac.  Rep.  865.  See 
Adler  vs.  Sargent.  109  Cal.  42,  49.  60,  41  Pac. 
Rep.  799. 

8.     COMMON   liAlV  DBCLARED   as   respects' 
mortgage   being  mere   Incident  of   debt  whIcK 
follows    it   to    assignee.— Phelan    vs.    Olney,    « 
Cal.   478.   488.     See   Bennett  vs.   Taylor;   6   Cal.'' 
502;    Ord  vs.  McKee,  6  Cal.  615. 

Assignment   of*  morffirnffe,  notice  of. — See   14- 
Am.' Dec.  518.    -  •  r        '     .     ■ 

C.  C— 128. 


Nevotlablllty  of  note  secored  by  mortiraire 
as   aflected    by    provisions    In    mortiratre* — See 

note  by  H.  P.   Farnham,  35  L.  R.  A.   536,  537. 

Non-neiTotlable  Instramenta  may  be  tmns- 
f erred. — See   ante    1 1459    and    note. 

Rlffhts   of   aaslsnee   of   mortsaffe   note. — See 

note  20  Am.  St.  Rep.  442.  443. 

4.  BdUITABLB  ASSIGNMBNT  OF  MORT- 
GACcB  to  purchaser  of  land  who  assumes  mort- 
gage results  where  purchaser  pays  mortgage 
a.nd  balance  to  vendor  and  mortgage  is  satis- 
fied of  record  without  request  of  purchaser, 
so  as  to  result  In  protection  of  purchaser 
against  other  liens  upon ..  land. — ^Matzen  vs. 
Shaeffer,  65  Cal.  81,  88,  8  Pac.  Rep.  92. 

6.  Comparei  Persons  vs.  Shaeffer,  66  Cal. 
79,  80,  3  Pac.  Rep.  94. 

6,  UrSBPARABILITY  OF  DBBT  AND  SB- 
CURITY  is  recognized  and  mortgage  alone  is 
not  subject  to  transfer. — Hyde  vs.  Mangan.  88 
Cal.  314.  327.  26  Pac.  Rep.  180.  See  Peters  vs. 
Jamestown  Bridge  Co.,  6  Cal.  334,  63  Am.  Dec. 
134;  Bennett  vs.  Taylor.  6  Cal.  502;  Ord  vs. 
McKee.  6  Cal.  515;  McMillan  vs.  Richards.  9 
Cal.  365,  410,  70  Am.  Dec.  655;  Nagle  vs.  Macy. 
9  Cal.  426;  Polhemus  vs.  Trainer,  30  Cal.  685; 
Adler  vs.  Sargent,  109  Cal.  42,  50,  41  Pac.  Rep. 
793. 

7.  NOTB    NOT    GIVBN    TiriTH    MORTGAGB, 

but  latter  merely  reciting  that  it  was  given  to 
secure  payment  of  sum  stated,  and  mortgage 
being  without  consideration,  assignee  thereof, 
after  It  is  due,  according  to  its  terms,  ac- 
quires nothing  as  against  mortgager. — Brown 
vs.  Witts,  57  Cal.  804,  805. 
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&     OmS  OF  SERIBS  OF  NOTBS  ASSIGlfBD, 

In  absence  of  any  special  agreement  to  con- 
trary, assigrnment  carries  with  It  pro  rata  in- 
terest in  mortfiragre  securing  such  notes. — ^Red* 
man  vs.  Purrington,  66  Cal.  271,  272,  8  Pac 
Rep.  888;  Phelan  vs.  Olney,  6  Cal.  478;  Grattan 
vs.  Wifffflns,  28  Cal.  16,  80. 

9.  CoTensHt  In  mortvaire  that  if  default  be 
made  in  either  principal  or  any  instalment  of 
interest  whole  sum  of  principal  and  interest 
shall  be  due  at  option  of  mortgragee  inures  to 
benefit  of  assignee. — Redman  vs.  Purrington, 
65  CaL  271,  272,  273,  8  Pac.  Rep.  883. 

10.  Pledge  of  note  secured  by  mortgage 
vests  assignee  with  rights  of  mortgagee. — 
Bank  of  Woodland  vs.  Duncan,  117  Cal.  412, 
415,  49  Pac.  Rep.  414.  See  Adler  vs.  Sargent, 
109  Cal.  42,  41  Pac.  Rep.  799;  Mc Arthur  vs. 
Magee,  114  Cal.  126,  180,  46  Pac.  Rep.  1068. 

11.  Parchase  by  pledgee. — Pledgee  of  mort* 
gage  who  causes  property  to  be  sold  on  execu- 
tion and  himself  becomes  purchaser,  in  ab- 
sence of  fraud,  does  not  hold  title  as  trustee 
for  his  debtor.— Kelly  ▼■.  MaUock,  86  Cal.  122. 
129,  24  Pac.  Rep.  642. 

See  post  I  8006  and  nota. 


J  U.  SEVSRAlfCE  OF  DEBT  AND  MORT- 
GAGE by  mortgagee's  conveyance  of  property 
to  one  person  and  assignment  of  mortgage  to 
another  does  not  entitle  one  who  claims  under 
mortgagee  to  enjoin  sale  of  premises  upon 
decree  recovered  by  assignee,  as  deed  from 
assignee  does  not  operate  as  assignment  of 
mortgage. — Peters  vs.  Jamestown  B.  Co.,  5 
Cal.  334,  336,  63  Am.  Dec  134.  See  Nagle  vs. 
Macy,  9  Cal.  426,  429. 

15.  STATUTORY  RE<lUIRBBIEBrTS  AS  TO 
CHATTEL.  MORTGAGES  need  not  be  con- 
formed with  in  assigning  as  collateral  note 
secured  by  mortgage. — Bank,  of  Woodland  va 
Duncan,  117  Cal.  412,  415,  49  Pac  Rep.  414. 

14.  Subrogation  to  benefits  of  superior  lien. 
— See  ante  §  2904  subd.  2  and  note. 

16.  THIRD  PERSONS  ARE  AFFECTED 
BY  ASSIGNMENT  OF  DEBT,  and,  aside  from 
provisions  with  reference  to  recordation,  one 
who  purchases  mere  instrument  of  mortgage 
Is  bound  to  know  that  if  deed  thereby  secured 
had  been  assigned  to  another,  mortgage  is  of 
no  legal  value  to  him. — ^Adler  vs.  Sargent,  109 
Cal.  42,  48,  41  Pac.  Rep.  799. 

Aa  to  record  of  asalcnmeat^  see  ante  |  2934 
and  note. 


§2937.    TDflE  ALLOWED  FOR  FILINO  MORTOAOE  FOB  BECOBD    (re- 

pealed)  • 

History:    Enaeted  March  21,  1872;   repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  261. 

Applied^  dtedy  eonstmedy  referred  to,  etc,  Cannedy,  127  Cal.  890,  809,  68  Pac  Rep. 
in:  Odd  Fellows'  Sav.  Bank  vs.  Banton,  46  911,  69  Id.  827,  46  L.  R.  A.  871  (cited  in 
Cal.    608,    607,    608,    609    (cited);     Buggies   vs.       dis    op.) 

§2938.  MOBTOAOE,  HOW  DISOHABOED.  A  recorded  mortgage  may  be 
discharged  by  an  entry  in  the  margin  of  the  record  thereof,  signed  by  the  mort- 
gagee, or  his  personal  representative  or  assignee,  acknowledging  the  satisfaction  of 
the  mortgage  in  the  presence  of  the  recorder,  who  must  certify  the  acknowledgment 
in  form  substantially  as  follows:  ^'Signed  and  acknowledged  before  me,  this 
day  of ,  in  the  year  •••...  A  B,  Recorder/' 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-4.  Cancelation — Equity     jurisdiction — Fraud- 
Want  of  consideration. 

5.  Conclusiveness  of  discharge. 

6.  Consideration  for  discharge  unnecessary. 

7.  Effect  of  entering  discbarge. 

8.  Entry  on  margin  of  record. 

9.  Liens  cease  when  mortgage  discharged. 

10.  Power  of  attorney  to  enter  satisfaction. 

11.  Beconveyance    by    grantee    in    deed    abso- 

lute. 

12.  Bedemption* 

13.  Subrogation* 

14.  Substitution  of  one  mortgage  for  another. 

15.  Transfer  of  mortgage. 

1.  APPLIBD,  CITED,  CONSTRUSD,  RB- 
FBRRBD  TO,  etc..  In:  Beal  vs.  Stevens,  72 
Cal.  451.  467,  14  Pac.  Rep.  186  (construed); 
Woodward  vs.  Brown,  119  CaL  283,  297,  68  Am. 
St.  Rep.  108,  62  Paa  Rep.  2642,  (construed). 

S.  CANCELATION.— Bqnlty  wUl  eet  a«ld6 
formal   release   and    cancelation    of    mortsragre 


and  keep  lien  alive  In  furtherance  of  Justice. 
— Tolman  vs.  Smith,  86  CaL  280,  289,  290,  24 
Pac.  Rep.  743.  See  White  vs.  Stevenson,  144 
CaL  104,  77  Pac.  Rep.  828. 

Rlsrht  to  relBStatemcBt  of  tnovtgnge  wliea 
released  or  dleeliarsped  by  mistake. — See  mono- 
graphic note  by  Irwin  Taylor.  68  I*  R.  A.  788- 
807. 

8.  ReedssloB  of  satisfaction  for  fravd  is 
within  Jurisdiction  of  court  of  equity. — San 
Francisco  Mut.  L.  Assoc,  vs.  Bowden  (CaL 
Sept  8,  1902),  69  Pao.  Rep.  1069.  1060. 

4.  Want  of  eoaslderatloB  therefor  will  not 
Justify  rescission  where  It  does  not  appear 
that  release  was  obtained  by  misrepresentation 
or  executed  by  mistake. — Stephenson  vs.  Haw- 
kins, 67  Cal.  106,  108,  7  Pac.  Rep.  198. 

5.  CONCLUSIVENESS  OF  DISCHARGE.— 
Unless  margrinal  satisfaction  was  Induced  bf 
fraud  or  was  mistake,  third  persons  are  not 
bound  to  Inquire  what.  If  any,  was  considera- 
tion for  dlscharare. — Beal  vs.  Stevens,  78  CaL 
461,  457.  14  Pac.  Rep.  186. 
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«.     CONSIDERATION    FOR    DISCHARGB    !• 

unnecessary,  as  mortfiraeree  may  rely  upon  sren- 
eral  credit  and  responsibility  of  mortirafirer.  or 
he  may  discharge  mort^air^  in  consideration 
of  recelvlnar  other  security  or  for  any  other 
reason  satisfactory  to  himself. — Beal  ts.  Ste- 
vens, 72  Cal.  461.  467,  14  Pac.  Rep.  186. 

7.  BFFECT  OF  BIVTICRINO  DISCHARGB 
OF  MORTGAGB  ia  not  of  itself  to  dlscharsre 
debt,  but  merely  security. — Sherwood  vi.  Dun- 
bar, 6  Cal.  6S,  64. 

&     ENTRY  ON  MARGIN  OF  RECORD  is  not 

required  to  state  anything  with  respect  to 
indebtedness  for  which  mortffasre  was  arisen, 
but  acknowledsrxn^nt  of  satisfaction  of  mort- 
erase  is  sufficient. — Beal  ts.  Stevens,  72  CaL 
461,  467,  14  Pac  Repb  186. 

0.  LIEN  CEASES  "ITHEN  MORTGAGB  IS 
DISCHARGED  in  compliance  with  statute.— 
Beal  vs.  Stevens,  78  CaL  461,  467,  14  Paa  Rep. 
186. 

BxtlMettea  of  Uca.  —  See  ante  ||  8908-8818 
and  notes. 


10.  POWER  OF  ATTORNEY  TO  ENTE» 

SATISFACTION.— Authority  to  collect,  etc.. 
moneys  and  to  satisfy  mortffaerer  does  not  con- 
fer power  to  enter  satisfaction  without  pay- 
ment.— Hutchlnffs  vs.  Clark.  64  CaL  228,  229, 
SO  Pac  Rep.  804. 

Power  to  release  Biortirase  need  not  be  re- 
eorded. — See  ante  |  2983  and  note  par.  4. 


11.  RECONVEYANCE  BY  GRANTEE  IN 
DEED  ABSOLUTE  INTENDED  as  mortsra^e  Is 
proper  and  perhaps  only  mode  of  enterlnsr 
upon  record  evidence  of  satisfaction  of  such 
mortffa^e. — ^Miller  va.  Thayer,  74  CaL  861,  862, 
16  Pac  Rep.   187. 

U.  Redemption  from  lien. — ^See  ante  ||  2908- 
2906  and  notes. 

1&     SobroiratloB  to  beneSts  of  superior  Ilea. 

—See  ante  |  2904  subd.  2  and  note. 

14.  SobstltiitloB  of  one  mortirace  for  ah* 
other. — See  post  I  2941  and  note  par.  18. 

IB.  Tmaafer  of  wmortgnge* — see  ante  |  8886 
and  note  par.  6. 


§  2939.  SAME.  [ON  OERTIFIOATE.]  A  recorded  mortgage,  if  not  discharged 
as  provided  in  the  preceding  section,  must  be  discharged  upon  the  record  by  the 
officer  having  custody  thereof,  on  the  presentation  to  him  of  a  certificate  signed  by 
the  mortgagee,  his  personal  representatives  or  assigns,  acknowledged  or  proved 
and  certified  as  prescribed  by  the  chapter  on  '^recording  transfers/'  stating  that 
the  mortgage  has  been  paid,  satisfied,  or  discharged. 

History:    Enacted  March  21,  1872. 

Dlsebarso  of  Biortffase  by  oral  agreement  beinflr  relieved  therefrom,  ie  of  no  effect.— 
between  cotenants  whose  land  Is  subject  to  Porter  vs.  Muller,  66  Cal.  613,  4  Pac.  Rep.  6S1. 
mortff&se,  one  assuming  mortffase  and  other         See  ante  |  2922  and  note. 

§  29391/2-  SAME— HOW  FOBEION  EXEOUTOBS  AND  ADMINI8TBAT0BS 
HAT  SATISFY  MORTOAOES,  Foreign  executors  and  administrators  may  sat- 
isfy mortgages  upon  the  records  of  any  county  in  this  state,  upon  producing  and 
recording  in  the  office  of  the  county  recorder  of  the  county  in  which  such  mortgage 
is  recorded,  a  duly  certified  and  authenticated  copy  of  their  letters  testamentary 
•or  of  administration,  and  which  certificate  shall  also  recite  that  said  letters  have 
not  been  revoked. 

History:    Enacted  March  8,  1895,  Stats,  and  Amdts.  1895,  p.  28. 

§2940.  SAME.  [REOOBD  AND  BEFEBENOE.]  A  certificate  of  the  dis- 
charge of  a  mortgage,  and  the  proof  or  acknowledgment  thereof,  must  be  recorded 
at  length,  and  a  reference  made  in  the  record  to  the  book  and  page  where  the  mort- 
gage is  recorded,  and  in  the  minute  of  the  discharge  made  upon  the  record  of  the 
mortgage  to  the  book  and  page  where  the  discharge  is  recorded. 

History:    Enacted  March  21,  1872. 

§2941.    DUTY    OF    MOBTOAOEE    ON  SATISFACTION  OF  MiOBTOAOE. 

When  any  mortgage  has  been  satisfied,  the  mortgagee  or  his  assignee  must  imme- 
diately, on  the  demand  of  the  mortgager,  execute,  acknowledge,  and  deliver  to 
him  a  certificate  of  the  discharge  thereof,  so  as  to  entitle  it  to  be  recorded,  or  he 
must  enter  satisfaction,  or  cause  satisfaction  of  such  mortgage  to  be  entered  of 
record ;  and  any  mortgagee,  or  assignee  of  such  mortgagee,  who  refuses  to  execute, 
acknowledge,  and  deliver  to  the  mortgager  the  certificate  of  discharge,  or  to  enter 
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satisfaction,  or  cause  satisfaction  of  the 'mortgage  to  be  entered,  as  provided  in 
this  chapter,  is  liable  to  the  mortgager,  or  his  grantee  or  heirs,  for  all  damages 
which  he  or  they  may  sustain  by  reason  of  such  refusal,  and  shall  also  forfeit  to 
him  or  them  the  sum  of  one  hundred  dollars. 

History:    Enacted    March  21,  1872;   amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  261;  April  15,  1880,  Code  Atodta.  1880  (C.  C.  pt),  p.  11. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cancelation  of  release. 

3.  Demand  is  necessary  to  fix  liability  for  pen- 

alty. 

4.  Extinguishment  of  right  of  redemption. 

5.  Grantee  must  show  title. 

6.  Pledgee  of  mortgage  without  power  to  re- 

lease. 

7.  Redemption. 

8.  Subrogation. 

9.  Substitution  of  one  mortgage  for  another. 
10.  Superior  court  has  jurisdiction  of  action  for 

penalty. 

1.  APPLIED,  CITBD,  CONSTRUSD,  RB- 
FBRRESD  TO,  etc.,  in:  Richmond  vs.  Lattln. 
64  Cal.  J873.  274.  80  Pac  Hep.. 818'  (erroneously 
citlnsr  {2951  Instead  of  this  section);  Ran- 
dolph vs.  Kraemer,  106  Cal.  199,  200.  201.  89 
Pac.  Rep.  633   (cited). 

2.  Cancelation  of  release. — See  ante  i  2988 
and  note  pars.  2-4. 

8.  :  DEMAND  18  NBCB98ART  in  order  to 
entitle  defendant  in  foreclosure  to  counter- 
claim for  damages,  and  burden  is  upon  him  to 
prove  such  demand. — Richmond  vs.  Lattln.  64 
Cal.  278.  274.  80  Pac.  Rep.  818. 

4.  EXTINGuisHMBNT  OF  RIGHT  OF  RR- 
DEMPfriON  is  essential  to  completion  of.  fore- 
closure, and  purchase  by  mortgagee  at  fore* 
closure  sale  does  not  operate  aa  payment,  even 
pro  tanto.  until  deed  has  passed. — ^National 
Bank  D.  O.  Mills  &  Co.  vs.  Union  Ins.  Co..  88 
CaL  497.  608,  609,  22  Am.  St  Rep.  824,  26  Pac 


Rep.   609.     See  Ooldtree  vs.  McAlister,  86  CaL 
93.  106.  28  Pac.  Rep.  207,  24  Id.  801. 

S.  GRANTBB  MUST  SHOW  TITLE  where 
alleges  purchase  subsequent  to  execution  of 
mortgage,  and  such  allegation  is  put  in  issue 
by  answer. — Randolph  vs.  Kraemer,  106  Ca]. 
199,  201,  39  Pac.  Rep.  633. 

e.  PLEDGEE  OF  MORTGAGE  HAS  NO 
PO'WER  to  accept  deed  to  mortgaged  prem- 
ises and  surrender  note  secured  by  mortgage 
and  release .  mortgage. — Chester  vs.  Hill.  6S 
Cal.  480,  483.  6  Pac.  Rep.  132.  See  Ponce  vs. 
McElvy.  47  C^l.  166.  .169;  Kelly  ys.  Matlock. 
86  Cal.  122.  128.  24  Pac.  Rep.  642. 

7.  Redemption  from  lien. — See  ante  li  2903- 
1S906  and  notes. 

8.  Snbrogatlon  to  bencAtn  of  superior  lien. 

^See  ante  i  2904  subd.  2  and  note. 

0.  SUBSTITUTION  OF  OBTB  MORTGAGE 
FOR  AlfOTHEiR,  equity  will ,  keep  first  alive 
when  interests  of  justice,  require  it. — Tolraan 
vs.  Smith,  86  Cal.  280.  288.  24  Pac.  Rep.  743. 
See  Swift  vs.  Kraemer,  13  Cal.  626,  633,  73  Am. 
Dec.   603. 

10.  SUPERIOR  COURT  HAS  JURISDIC- 
TION OF  ACTION  to  recover  statutory  penalty 
brought  by  one  who  alleges  title  to  mortgaged 
premtses  by  purchase  subsequent  to  mortgage 
when  verified  answer  puts  in  issue  plaintiff's 
title,  although  amount  Involved  is  less  than 
1300. — Randolph  vs.  Kraemer,  106  CaL  199,  201. 
89  Pac  Rep.  688. 


§  2942.  PROVISIONS  OF  THIS  OHAPTEB  DO  NOT  AFFECT  B0TT0MB7 
OR  RESPONDENTIA.  Contracts  of  bottomry  or  respondentia,  although  in  the 
nature  of  mortgages,  are  not  aflPected  by  any  of  the  proyisions  of  this  chapter. 

History:    Enacted  Maieh  21,  1872. 

Bottomrr. — See  poit   118017-8029   and   notes. 
Reapottdentia.— See  post  i|  8086-8040  and  notes. 
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ARTICLE  II. 

MORTGAGES    OF    REAL    PROPERTY. 

§  2947.    What  real  property  may  be  mortgaged.      §  2950.  Defeasance,  to  affect  grant  absolute  on 

§  2948.     Form   of  mortgage. '  its  f  ace^  must  be  recorded. 

§  2949.    What  must  be  recorded  as  a  mortgage  .    §  2951.  By  whom  paid  after  property  passes  b^ 

(repealed).  succession  or  will  (repealed). 

§  2952.  May  be  recorded. 

§  2947.    WHAT  REAL  PROPEBTY  MAT  BE  MOBTGAOED.    Any  interest  in 
real  property  which  is  capable  of  being  transferred  may  be  mortgaged. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Adverse  possession  of  another  immaterial. 
3,4.  After-acquired  property — Parol  evidence  to 

identify  property. 
6.  Common  law  declared. 

6.  Estoppel  to  deny  title. 

7.  Growing  crop^Lien  of  mortgage  on. 

8.  Heir's  vested  future  interest  may  be  mort- 

gaged. 

9.  House  which  is  being  erected. 

10.  Lease  assigned  as  security. 

11.  Personal  property  which  may  be  mortgaged. 

12.  Possession  of  land  gives  right  to  mortgage. 

13.  Pre-emptor's  mortgage  on  public  land. 

14.  Purchaser  procuring  deed  to  third -person. 

15.  Bight  to  mortgage  property. 

16.  Street  railroad. 

1.  APPLIED,  CITBD,  COlfSTRUBD,  RE3^ 
FBRRED  TOy  etc.,  in:  Housrhton  vs.  Allen,  75 
Cal.  102,  106,  16  Pac.  Rep.  532  (cited  In  dis. 
op.);  14  Id.  641,  642  (cited  In  department  op.) 
Campbell  vs.  Freeman,  99  Cal.  646,  548,  34  Pac. 
Rep.  113  (cited);  Dunn  vs.  Schetl,  122  Cal.  626, 
627,  65  Pac.  Rep.  595  (cited);  Bishop  vs.  Mc- 
Killican,  124  CaL  821,  824,  329,  71  Am.  St.  Rep. 
68.  57  Pac.  Rep.  76  (referred  to);  McLeod  vs: 
Barnum,  131  Cal.  605,  606,  63  Pac.  Rep.  924 
(applied);  Brodrlck  vs.  Kilpatriok,  82  Fed. 
Rep.   188,   189    (cited). 

2.  ADVERSE  POSSESSION  OF  ANOTHER* 
DOES  NOT  PRECLUDE  MORTGAGE. — See 
ante  i  2921  and  note. 

8.  AFTER-ACdUIRED  PROPERTY  MAT 
RE  MORTGAGED. — California  T.  Ins.  &  T.  Co. 
vs.  Pauly,  111  Cal.  122,  126,  48  Pac.  Rep.  586. 

See  ante  §  2926  and  note  par.  8. 

4.  Parol  evldenee  is  admUuilble  to  identify 
after-acquired  property,  as  that  which  it  waa 
intended  to  include  in  morteraere,  even  thouerh 
description  of  itself  is  unambisuous  and  suffl* 
clently  certain. — California  T.  Ins.  &  T.  Co.  vs* 
Pauly,  111  Cal.  122.  127,  128.  43  Pac.  Rep.  586. 
See  Hancock  vs.  Watson,  18  Cal.  137;  Beffan 
vs.  O'Reilly.  82  Cal.  11;  Marrlner  vs.  Dennison, 
78  Cal.  202,  20  Pac.  Rep.  386;  Towle  vs.  Car- 
melo,  99  Cal.  397,  83  Pac.  Rep.  1126. 

6.  COMMON  LAW  DECLARED,  elementary 
rule  being:  that  "property  of  every  kind,  real 
and  personal,  which  is  capable  of  sale  may 
become  subject  of  mortsage";  and  that  It  will 


Include  "rights  in  reversion  and  remainder, 
possibilities  coupled  with  interest,  rents,  and 
franchises." — Barrollhet  vs.  Battelle,  7  Cal.  450, 
452    (quoting   Kent   Com.    148). 

Corporate  property  mortvaced. — See  note  by 
Robert  Desty.  6  L.  R.  A.  565,  566. 

PoralblUty — Transfer  of. — See  ante  1 1045 
and  note. 

6.  ESTOPPEL  TO  DENY  TITLE  results 
from  making  mortgage,  and  mortgager  will 
not  be  heard  to  assert  that  land  was  public 
land. — ^Haffley  vs.  Maier,  13  Cal.  IS,  14. 

7*     GrowiBiT    crop — Lien    o(    mortiraffe    on. — 

See  post  I  2972  and  note. 

8.     HEIR'S    VESTED    FUTURE    INTEREST 

in  lands  of  decedent  may  be  mortgaged  In  like 
manner  as  estate  in  possession. — Dunn  vs. 
Schell.  122  Cal.  626,  627,  55  Pac.  Rep.  595. 

0.     HOUSE    WHICH     IS     BEING    ERECTED 

may  be  subject  to  mortgage. — Barroilhet  vs. 
Battelle.  7  Cal.  450,  463. 

10.  LEASE  ASSIGNED  AS  SECURITY  with- 
out transfer  of  possession,  transaction  consti- 
tutes mortgage. — Commercial  Bank  vs.  Prltch- 
ard,  126  Cal.  600,  604,  69  Pac.  Rep.  130. 

11.  Personal  property  ^vhlch  may  be  mort- 
irased. — See  post  §  2955  and  note. 

12.  POSSESSION  OF  LAND  gives  to  him  iii 
possession  lawful  right  to  make  mortgage 
upon  it. — Douglas  vs.  Gould,  52  Cal.  656,  658. 

As  to  effect  of  snbseqnently  acquired  title, 
■ee  ante  0    2930  and  note. 

18.  PRE-EMPTOR'S  MORTGAGE  on  public 
land  which  Is  bar  to  his  right  to  pre-empt  will 
not  be  rescinded  in  equity  merely  because  of 
mortgager's  ignorance  of  law.  —  Douglas  vs" 
Gould,  52  Cal.  656,  657,  658. 

Encnmbrances  by  pre-emptors  and  other 
claimants  of  public  land.  —  See  monographic 
note  52  Am.  St.  Rep.  249,  254. 

Title  In  United  States — Pre-emptor  as  mort- 
trager. — See  ante   12930   and   note.  pars.    12-14. 

14.  Purchaser  procuring  deed  to  third  per- 
son.— See  ante  S  2924  and  note  par.  89. 

IB.  Right  to  mortgaso  property. — See  ante 
f  2920  and  note  par.  47. 

16.  Street  raUroad. — See  ante  1 2920  and 
note  par.  61. 


§  2948.    FORM  OF  MOBTOAOE.    A  mortgage  of  real  property  may  be  made 
in  substantially  the  following  form: 


r 


MaaTGACOB— FORM    OF. 


[IHt.  m,  PC  !¥• 


This  mortgage,  made  fhe day  of  •...••,  in  the  year ,  by  A  B,  of 

,  mortgager,  to  C  D,  of ,  mortgagee,  witnesseth: 

That  the  mortgager  mortgages  to  the  mortgagee  [here  describe  the  property], 

as  security  for  the  payment  to  him  of dollars,  on   [or  before]   the   

day  of  ,  in  the  year   ,  with  interest  thereon  [or  as  security  for  the 

payment  of  an  obligation,  describing  it,  etc.].  A.  B. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc  S>    Estoppel  to  objeet  to  iMdeSnite  deocrip- 

2.  Consideration  for  which  mortgage  given.  tlon  is  enforced  upon  mortgager  in  action  to 
S-5.  Description  of  premisea—Necessitj  for— Ee-  foreclose,    whatever    mlyht    be    effect    of    sale 

quisite   certainty — Estoppel    to    object   to  nnder  such  description. — Qraham  vs.   Stewart, 

indefiniteness.  '8  Cal.  374,  381.  9  Pac.  Rep.  556.     See  Tryon  vs. 

6.  Executory  agreement  Sutton.  IS  Cal.  490;  Whitney  vs.  Buckland.  13 

7.  Form  immaterial.  ^**'  ^^^• 

8.  Heir's  interest  mortgaged.  e.    Bxecatoir    asrecmcDt. — See    ante    j  2922 

9.  Information    to    junior    creditors   must   be  and  note  pars.  10.  11. 

1A    in^y^f*      «  *          *.        •            -^  ^*     JPORM  IMMATBRIAL,  and  If  transfer  Is 

10.  Miatake—Beformation  in  eqmtv.  ^^de  as  security  for  performance  of  obligation 

}l'  St®.  ®'  "^t^'^f"*  mmatenaL  ,t   ig   m    equity    mortgage    Irrespective   of   Its 

12.  Note  incorrectly  described  as  to  date.  form.-Campbell  vs.  Freeman.  99  CaL  546.  548. 

13.  Omission  to  disclose  real  transacUon.  34  p^^,  ^^p  113.  niggins  vs.  Manson.  126  Cal. 
}t'  Sr".!?''*^  obligation  on  part  of  mortgager.  457^  459  77  ^„  g^  j^^p  132.  68  Pac.  Rep. 
15.  Writing  and  other  formalities  required.  ^07.     See  Woodworth  vs.  Guzman.  1  Cal.  203; 

1.  APPLIED,  CITBD,  CONSTRUED,  RE-  Ferguson  vs.  Miller.  4  Cal.  97;  Barroilhet  vs. 
FERRED  TO,  etc..  In:  Orr  vs.  Stewart.  67  CaL  Battelle.  7  Cal.  450.  452;  Hlckox  vs.  Lowe.  10 
275.  7  Pac.  Rep.  693  (referred  to);  Bishop  vs.  Cal.  197;  Hackett  vs.  Manlove.  14  Cal.  85; 
McKlUlcan.  124  Cal.  321,  829.  71  Am.  St.  Rep.  68,  Racoulllat  vs.  Sansevaln.  02  Cal.  376;  Ra- 
57  Pac.  Rep.  76   (referred  to).  coulUat  vs.   Requena.  36  CaL   651,  653;   Harms 

2.  CONSIDERATION  FOR  WHICH  MORT-  ^^'  SHva.  91  CaL  636,  27  Pac.  Rep.  1088;  Adlard 
GAGE  GIVEN  should  be  truly  stated,  but  omls-  ^*-  Rodgrers,  106  CaL  327,  332.  38  Pac.  Rep. 
slon  In  this  respect  does  not  render  Instrument  *^*»  Vance  vs.  Anderson.  113  Cal.  632.  45  Pac, 
Invalid  as  between  parties  or  as  against  sub-  ^«P'  ^^^*  Southern  Pac  R.  Co.  vs.  Doyle.  11 
sequent  Hen-holder  who  Is  not  prejudiced.—  F«^  R«P-  258.  259,  260  (case  arislngr  In  Call- 
D'Oyly  vs.  Capp,  99  CaL  163.  156,  157,  88  Pac.  Morula);  Simpson  vs.  First  Nat.  Bank.  93  Fed. 
Rep.  736.  KeP-    309.    85    C.    a    A.    306    (case    arising    in 

Chr.rffes  not  Ineliided  in  mortsiwc.— See  ante  Colorado). 

I  2920  and  note  pars.  6.  6.  DefecUve  execatlon  of  mortirase. — See  ante 

CoBslderatioM  for  mortsase, — See  ante  |  2920  I  ^922  and  note  par.  7. 

and  note  pars.  9-11.  Deacrlptlon   of  iMdcbtedoeso   In   mortirose* — 

8.     DESCRIPTION    OF    FREMISBS-Is    nee-  ®®®  monoeraphlc  note  49  Am.  St.  Rep.  207-209. 

essnry,    unless    Instrument    is    to    be    read    aa  Flctltlotis  namo  as  affecting  TaUdltx  of  ia. 

mortsasrlnsr  any  and  all  lands  of  which  mort-  atnimeiit.— See  note  by  F.  H.  Bowlby.  39  L..  R. 

eraser   was   in  possession. — Borel   vs.   Donohoe,  "^   423-426. 

64    CaL    447.   448.    1    Pac   Rep.   894    (insufficient  8.     HEIR'S  INTEREST  MORTGAGED,  mort- 

reference  to  map).  gSLge  Includes  whatever  property  he  takes  In 

4.    Reqoisltc    certainty. — Mortsra^e    describ-  estate  of  deceased  person's  name. — Chaftee  vs. 

ing  property  to   be   conveyed   in   terms   which  Browne,  109  CaL  211,  218,  41  Pac  Rep.  1028. 

are   sufficient   to    identify   property   and   which  n.     INFORMATION  TO  JUNIOR  CREDITORS 

renders  description  capable  of  being  made  cer-  MUST   BE   GIVEN   so   that   they   may   by   in- 

taln    is    sufficient.— HIggins    vs.    Hlgrglns,    121  spectlon  of  record  and  by  exercise  of  common 

CaL  487,  488,  489,  66  Am.  St  Rep.  67,  63  Pac.  prudence  and  ordinary  diligence  ascertain  with 

Rep.   1081;   Hlgglns   vs.   Manson.   126   CaL   467,  certainty  extent  of  encumbrances.— D'Oyly  vs. 

470.    77    Am.    St.    Rep.    192.    58    Pac    Rep.    907.  Capp,  99  CaL  163.  167,  33  Pac  Rep.  786. 

See  Hicks  vs.  Coleman.  25  CaL  122.  142,  85  Am.  Coadltlon  of  mortsa^o  deed  most  ^iTe  reo- 

Dec.    103;    Hall   vs.   Shotwell.   66   Cal.   3/9.   381.  ^^laable  aotlee.-See  note  86  Am.  Dec  86.  87. 
6   Pac.   Rep.   683;   Pelller   vs.   Gillespie,   67   CaL 

682,  583.  8  Pac  Rep.  185;  Graham  vs.  Stewart,  *^  MISTAKE.— Equity  bas  Ivrtedlctloa  to 
68  CaL  374.  380.  9  Pac.  Rep.  665;  Chaffee  vs.  «o«T««t,  as  matter  of  course,  mistake  In  de- 
Browne,  109  Cal.  211.  41  Pac  Rep.  1028  (ref-  scrlptlon  so  as  to  make  mortgrase  conform 
erence  to  decree  of  distribution,  etc,  suffl-  *®  intention  of  partlea — Woodworth  va.  Qua- 
clent).  man,  1   C^L   203,  206. 

«<Specllle  property.'' — See  ante  |  2920  and  note  11.     NAME  OF  INSTRUMENT  IMMATERIAL, 

par.  60.  And  whether  it  be  called  mortgra^e  or  pledere 

SuffleleBcy     of     dcocrlptioB     of     nortsaced  does  not  affect  Its  efficacy  as  security  If  it  la 

premises. — See  note  by  Robert  Desty,  12  L.  R.  either. — ^Rohrbouffh   vs.   Johnson,  107  CaL   144. 

-A..  177.  148,    40    Pac    Rep.    87. 


Tit.  XIV,  eh«  n,  art.  II.  ] 


DBFEASAIfCB    MUST    BB    RBCORDBD. 


<908»)      li  204»-2851 


IS.  NOTB  INCORRBCTLT  DB8GRIBBD  AS 
TO  DATB  in  mortesLge  given  to  secure  it  de- 
scription is  immaterial  and  mortgagre  may  be 
foreclosed  without  reformation. — Snow  vs. 
Holmes,  71  Cal.  142,  147,  148,  11  Pac.  Rep.  866. 

IS.  OMISSION  TO  DISGLOSB  RBAL  TRANS- 
AC^TION  on  face  of  mortgrase  will  not  make 
It  invalid  unless  some  one  has  been  prejudiced 
by  misrepresentation. — D'Oyly  vs.  Capp,  99  Cal. 
168,  166,  83  Pac.  Rep.  786.  See  lU.  Collins  vs. 
Carlile,  18  111.  264.  269.    N.  J.  Bell  vs.  Fleming, 


12  N.  J.  Eq.   (1  Beas.)  13,  16.     Oreg.    Hendrix 
vs.  Gore,  8  Oreg.  406,  408. 

14.  PBRSONAIi  OBLIGATION  ON  PART  OF 
MORTGAGER  need  not  appear  upon  face  of 
instrument,  as  only  office  of  such  obligation 
is  to  enable  mortgagee  to  look  to  mortgager 
for  any  deficiency  remaining  after  application 
of  proceeds  of  sale  to  payment  of  sum  secured. 
— Hickox  vs.  Lowe,  10  Cal.  197,  210. 

15.  Wrltlnir  and  other  formalities  rcqiilred. 
—See  ante  S  2922  and  note. 


§2949.    WHAT  MUST  BE  BEOOBDED  AS  A  MOBTOAOE  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdts^ 
1873-4,  p.  262. 

Applied,  cited,  constraed,  referred  to,  etc.  In:  Bishop  vs.   McKiUican,   124   Cal.   821,   829,   71 
Am.  St  Rep.  68,  67  Paa  Rep.  76  (referred  to). 

§2950.  DEFEASANCE,  TO  AFFECT  OBANT  ABSOLUTE  ON  ITS  FACE, 
KUST  BE  BECOBDED.  When  a  grant  of  real  property  purports  to  be  an  abso- 
lute conveyance,  but  is  intended  to  be  defeasable  on  the  performance  of  certain 
conditions,  such  grant  is  not  defeated  or  affected  as  against  any  person  other  than 
the  grantee  or  his  heirs  or  devisees,  or  persons  having  actual  notice,  unless  an  in- 
strument of  defeasance,  duly  executed  and  acknowledged,  shall  have  been 
recorded  in  the  ofi&ce  of  the  county  recorder  of  the  county  where  the  property  is 
situated.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Answer  of  innocent  person  in  ejectment. 

3.  Innocent  person  for  valuable  consideration 

protected. 
4,5.  Possession  of  grantor  is  not  notice. 

6.  Prior  mortgage  made  bj  grantee  in  deed 

absolute. 

7.  Beal  property  only  included. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Carpenter  vs.  Lewis, 
119  Cal.  18.  21.  50  Pac.  Rep.  926  (applied); 
Bishop  vs.  McKlIlican.  124  Cal.  321.  827.  829. 
71  Am.  St.  Rep.  68,  57  Pac.  Rep.  76  (referred 
to):  Payne  vs.  Morey,  144  Cal.  130,  182,  77  Pac. 
Rep.  831  (cited). 

2.  AN  ANS'WER  OF  FtJRCHASBR  FROM 
GRANTEE  in  ejectment  by  grantor  must  set 
forth  such  purchaser's  equity  and  contain  offer 
to  pay  amount  of  mortsa^e  lien,  and  prayer 
that  conveyance  be  declared  mortsa^e. — Pico 
vs.  Oallardo.  52  Cal.  206,  208.  See  Hushes  vs. 
Davis,  40  Cal.  117. 

S.  INNOCEBTT  PURCHASER  FOR  TALU- 
4RLE  CONSIDERATION  from  apparent  irrantee 
under  deed  absolute  on  its  face,  although  in- 
tended as  mortffaere,  without  notice  of  its  real 
character,  will  be  protected. — Pico  vs.  Oallardo, 
52  Cal.  206.  208;  Carpenter  vs.  Lewis,  119  Cal. 
18.  21.  50  Pac.  Rep.  925;  Fair  vs.  Stevenot,  29 
Cal.  486;  Huffhes  vs.  Davis,  40  Cal.  117;  Wenzel 
vs.  Schultz,  100  Cal.  260,  264,  34  Pac.  Rep. 
696. 


As  between  parties  reeordatlon  unnecessary. 
^-See  ante  §  1217  and  note. 

ConstmctlTe  notice. — See  ante  fi  19  and  note. 

Notice  from  drcnnuntancca  pnttlnir  one  on 
inquiry. — See  note  23  Am.  Dec.  47-53. 

dncstlon  of  fact  as  to  what  constitutes  ntort- 
save. — See  ante  i  2924  and  note. 

Rceordlns  deed  Intended  as  mortiravc. — See 
note  14  Am.  Dec.  513. 

Secret  trust — ^Rlirlit  of  bona  llde  purchaser.-^ 
See  note  16  Am.  Dec.  512.  513. 

4.  POSSESSION  OF  GRANTOR  IS  NOT  NO- 
TICB  to  purchaser  from  errantee  of  grantor's 
equity,  but  only  evidence  tendingr  to  prove 
notice. — See  Hughes  vs.  Davis,  40  Cal.  117;  Fair 
vs.  Stevenot,  29  Cal.  486;  Smith  vs.  Yule,  31 
Cal.  180,  89  Am.  Dec.  167;  Thompson  vs.  Pioche. 
44  C^l.  608;  Pico  vs.  Gallardo,  52  Cal.  206;  Hell- 
man  vs.  Levy.  55  Cal.  117;  Emeric  vs.  Alvarado, 
90  Cal.  444.  27  Pac.  Rep.  356. 

tt.  Compare!  Daubenspeck  vs.  Piatt,  82  Cal. 
830,  831. 

e.  PRIOR  MORTGAGE  MADE  RY  GRANTEE 
IN  DEED  ARSOLUTE,  where  defeasance  is  not. 
recorded,  prevails  over  conveyance  of  land 
made  by  grantee  in  such  deed  absolute,  mort- 
sragree  having  no  notice  of  such  defeasance. — 
Payne  vs.  Morey,  144  Cal.  130,  132,  133,  77  Pac. 
Rep.  831. 

7.     REAL     PROPERTY     ONLY     INCLUDED 

within   provisions  of   this   section. — Payne  va. 
Morey,  144  Cal.  180,  182,  77  Pac.  Rep.  831. 


§  2951.    BT  WHOM  PAID  AFTER  PROPERTY  PASSES  BT  SUCCESSION 
OR  WILL  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Arndtti 
1873-4,  p.  262. 


I 


<ao40) 


RECORDATION  OF  MORTGAGBS  OF  REAI^TT. 


IDir,  m.  Ft.  IV. 


Applied,  «ltedt  eMi«trvc4y  referred  to,  etc..  In: 
Bishop  vs.  McKlUican,  124  CaL  821,  827.  829, 
71  Am.  St  Rep.  Si,  67  Fac  Rep.  7$   (referred 


to);  McDonald  vs.  American  Nat.  Bank  (CaL 
July  16,  1901),  66  Pac.  Rep.  896  (referred  to  as 
inapplicable). 


'Whmt  mmr  hm  recMded^— See  ante  §  1168  and 
note. 

S.  «COinrBYAlfCB»  INCLUDBS  «MORT- 
GAGB,**  as  former  word  is  used  in  SS1213. 
1214,  with  reference  to  recordation  of  con- 
veyances of  mortgrages,  under  9 1215,  which 
defines  •'conveyance"  as  embracingr  every  in- 
strument In  writing  by  which  any  estate  or 
interest  in  real  property  is  created,  alienated, 
mortsagred,  etc. — Odd  Fellows  Siav.  Bank  va 
Banton,  46  Cal.  603,  607. 

See  ante  99  1218.  1216  and  notes. 

whca. — See 


§  2952.  MAT  BE  RECORDED.  Mortgages  of  real  property  may  be  acknowl- 
edged or  proved,  certified  and  recorded,  in  like  manner  and  with  like  eflFect,  as 
grants  thereof. 

History:    Enacted  March  21,  1872;  amended  Mareh  80,  1874,  Code  Amdts. 
1873-4,  p.  262. 

1.  Applied,  cited,  conBtmed,  referred  to,  ete. 

2.  Cognate  provisions  as  to  conveyances  of  real 

property. 

3.  "Conveyance"  includes  •'mortgage." 

4.  Defeasance  must  be  recorded,  when. 

5.  Marshaling  assets — Order  of  resort  to  differ- 

ent funds. 

6.  Seal  of  recording  olBcer. 

7.  Subsequently  recorded  mortgage. 

8.  Volunteer  not  entitled  to  priority. 

1.  APPLIED,  CTTBD,  CONSTRUKD,  RB- 
FERRED  TO,  etc..  In:  Odd  Fellows  Sav.  Bank 
vs.  Banton,  46  Cal.  608,  607.  608  (cited  In  con- 
nection with  8  2937);  Adler  vs.  Sargent,  109 
Cal.  42.  49,  41  Pac.  Rep.  799  (referred  to); 
Bishop  vs.  McKillican,  124  Cal.  821.  827.  329. 
71  Am.  St  Rep.  68,  67  Pac.  Rep.  76  (referred 
to). 

2.  COGNATE     PROVISIONS     A8    TO     COW-^ 
VEYANCES  OF  REAL  PROPHaiTY  are  found' 
In  §§1213-1215.    See  Odd  Fellows   Sav.  Bank  vs. 
Banton,  46  Cal.  608,  607-609. 

As  betweeM  parties  recor4atl4m  wam^eemmmxr* 
-—See  ante  §1217  and  note. 

Cerillled  copies  —  Reeordatlon  in  varlova 
eonatloH.  -See  ante  §1213  and  note. 

Constrnctive  notlee.  —  See  ante  11218  and 
note. 

InformattoB  to  Junior  creditor  moat  bo  stven. 
— See  ante  §  2948  and  note  par.  9. 

Notice  from  clrcnmstantwa  pnttins  one  on 
Inquiry. — See  note  23  Am.  Dec.  47-63. 

Ofllce  in  wblcb  to  record  mortsrav«s* — S^^ 
ante  §1169  and  note. 

Power  to  release  mortsrasre  need  not  be  re- 
corded.— See  ante  §  2933  and  note  par.  4. 

Prior  lien — Rlffbt  of  bolder  of  special  lien 
npon  payment  of. — See  ante  §  2876  and  note. 

Separate  book  for  recordation  of  mortsasea* 
•—See  ante  §1171  and  note. 


4»     Defeaaance  mnat  be  recorded* 

ante  i  2960  and  note. 

6.  MarsballnsT  araeta — Order  of  resort  to  dif- 
ferent fnnds.— See  ante  1 2889  and  note  and 
post  9  8433  and  note. 

6.  8BAI<  OF  RECORDING  OFFICER  is  not 

necessary  on  indorsement  upon  back  of  mort- 
irase  that  was  filed  and  recorded,  but  It  la 
only  certified  copies  that  must  be  so  attested. — 
Olas  vs.  Glas,  114  CaL  666,  569,  69  Am.  St.  Rep. 
90.  46  Pac  Rep.  667. 

7.  SUBSEdUENTLT  RECORDED  MORT- 
GAGE Is  void  as  against  previously  recorded 
conveyance  to  one  in  good  faith  and  for  valu- 
able consideration  under  this  section  and  §  1214. 
— Odd  Fellows  Sav.  Bank  vs.  Banton,  46  Cal. 
603,  606. 

See  ante  §1214  and  note. 

8.  VOI-ITNTEER  NOT  ENTITLED  TO  PRIOR- 

ITT  where,  without  advancingr  money,  he  takes 
mortgage  which  Is  recorded  before  mortgage 
prior  in  date,  even  though  he  had  no  notice  of 
such  prior  mortgage  until  it  was  recorded,  rule 
being  that  purchaser  without  notice  to  be 
entitled  to  priority  must  be  also  purchaser  tot 
value.— Withers  vs.  I^ittle.  66  CaL  370,  872. 
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ARTICLE  m. 
MORTaAan  of  pbrsonal  property. 


12955.  What  penonal  property  maj  be  mort- 

gaged. 

12956.  Form  of  personal  mortgage. 

S  2957.    When  void  aa  to  third  persons. 

5  2958.  Mortgage  of  ships,  when  void  as  to 
third  persons. 

S  2959.    Where  recorded. 

S  2960.  Property  in  transit,  where  to  be  re- 
corded. 

S  2961.  Property  of  a  eommon  carrier,  where 
to  be  recorded. 

S  2962.    Becorded  in  different  places. 

S  2963.    Personal  mortgage  may  be  recorded. 

§  2964.    Certified  copies  may  be  recorded,  when. 

§2965.  Property  exempt  from  effect  of  mort- 
gage, when. 


§  2966.    May  be  taken  by  mortgagee  as  a  pledge, 

when. 
§2967.    How  foreclosed. 
§  2968.    Mortgaged    property    may    be    levied 

upon. 
§  2969.    Limitations  on  right  of  levy. 
8  2970.    Distribution  of  proceeds  of  sale  nnder 

process. 
§  2971.    Certain     sections     not     applicable     to 

mortgage  of  certain  ships. 
8  2972.    Continuance   of   lien   of   mortgage   on 

crops. 
8  2973.    Mortgages    on    personal   property,    va- 

lidiiy  of  certain. 


§2965.  WHAT  PERSONAL  PROPESTY  MAT  BE  MOBTOAOED.  Mort- 
gages  may  be  made  npon  the  following  personal  property  and  none  other: 

1.  Locomotives,  engines,  and  other  rolling  stock  of  a  railroad. 

2.  Steamboat  machinery,  the  machinery  used  by  machinists,  foundrymen,  and 
mechanics. 

3.  Steam  engines  and  boilers. 

4.  Mining  machinery. 

5.  Printing  presses  and  material. 

6.  Professional  libraries. 

7.  Instruments  of  surveyors,  physicians,  and  dentists. 

8.  Upholstery,  furniture  and  household  goods. 

9.  Oil  paintings,  pictures  and  works  of  art. 

10.  All  growing  crops,  including  grapes  and  fruit 

11.  Vessels  of  more  than  five  tons  burden. 

12.  Instruments,  negatives,  furniture  and  fixtures  of  a  photograph  gallery. 

13.  The  machinery,  casks,  pipes,  tubes  and  utensils  used  in  the  manufacture  or 
storage  of  wine,  fruit  brandy,  fruit  syrup  or  sugar;  also  wines,  fruit  brandy,  fruit 
syrup,  or  sugar,  with  the  cooperage  in  which  the  same  are  contained. 

14.  Pianos  and  organs. 

15.  Iron  and  steel  safes. 

16.  Cattle,  horses,  mules,  swine,  sheep,  goats,  and  turkeys  and  the  increase 
thereof. 

17.  Harvesters,  threshing  outfits,  hay  presses,  wagons,  farming  implements,  and 
the  equipments  of  a  livery  stable,  including  buggies,  carriages,  harness,  robes. 

18.  Abstract  systems,  books,  maps,  papers,  and  slips  of  searchers  of  records. 

19.  Raisins  and  dried  fruits,  cured  or  in  process  of  being  cured.  Also  all  boxes, 
fruit  graders,  drying  trays  and  fruit  ladders. 

20.  Bees  and  bee-hives,  apiaries  and  apiary  stock  including  frames,  combs  and 
extractors,  also  honey  at  apiaries. 

21.  Machinery,  tanks,  stills,  agitators,  leachers,  and  apparatus  used  in  producing 
and  refining  petroleum,  asphaltum,  fuel  oils,  lubricating  oils  and  greases. 


fs 
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son.  107  Cal.  144.  149,  40  Pac.  Rep.  87.  See 
Watson  vs.  Rodders.  63  Cal.  401;  Edwards  vs. 
Sonoma  Valley  Bank.  59  Cal.  148;  Claudius  vs. 
Asuirre.  89  Cal.  501,  503,  26  Pac.  Rep.  1077; 
Byrnes  vs.  Moore.  93  Cal.  393.  29  Pac.  Rep.  70. 

26.  CHATTBL  MORTGAGE:  BXESCUTBD  BB- 
FORE  AMENDMENTS  TO  CODE  according  to 
requirements  of  law  upon  articles  not  enumer- 
ated in  section  of  code  as  amended,  valid  as 
against  purchaser  with  knowledge. — Bank  of 
Ukiah  vs.  Gibson.  109  Cal.  197.  199.  41  Pac  Rep. 
1008. 

27.  .Statutory  rule  declares  that  title  to  per- 
sonal property  in  chattel  mortgage  remains  in 
mortgager  until  devested  by  foreclosure  and 
sale,  mortgage  being  mere  security  for  debt 
merely  creating  Hen  upon  property. — Alferlts 
vs.  Ingalls,.83  Fed.  Rep.  964,  971.  See  Shoobert 
vs.  De  Motta.  112  Cal.  215,  68  Am.  St.  Rep.  207, 
44  Pac.  Rep.  487;  First  Nat.  Bank  vs.  Erreca. 
116  Cal.  81,  58  Am.  St  Rep.  133.  47  Pac.  Rep. 
926.  Ala.  Campbell  vs.  Woodstock  Iron  Co., 
83  Ala.  361,  367,  3  So.  Rep.  369.  Okl.  Hixon  vs. 
Hubbell,  4  Okl.  224,  44  Pac.  Rep.  222.  Ores. 
Knowles  vs.  Herbert,  11  Oreg.  64.  4  Pac.  Rep. 
126. 

28.  In  Alferltz  vs.  In  galls,  83  Fed.  Rep.  964. 
972.  court  stated  that  the  case  of  Berson  vs. 
Nunan.  63  Cal.  660,  did  not  lay  down  any  rule 
of  property,  as  question  as  to  title  of  property 
was  not  necessarily  involved  therein,  and  that 
the  rule  announced  in  Shoobert  vs.  De  Motta, 
supra,  should  be  followed. 

29.  Conveys  no  title  or  interest  in  the  prop- 
erty covered  by  it  until  foreclosure. — Knowles 
vs.  Herbert,  11  Oreg.  64,  4  Pac.  Rep.  126. 

80.  RIGHT  TO  MAKE— COMMON  LAIV.— At 
common  la^r  property  eonld  not  only  be  mort- 
vavcdy  but  mortgages  of  such  property  were 
in  many  cases  held  valid  without  changes  of 
possession  in  absence  of  fraud,  even  against 
subsequent  bona  fide  purchasers  and  creditors. 
— Tregear  vs.  Etiwanda  W.  Co.,  76  Cal.  637, 
639.  9  Am.  St.  Rep.  246,  18  Pac.  Rep.  668.  See 
III.  Letcher  vs.  Norton,  6  111.  575.  Ky.  Bucklin 
vs.  Thompson,  1  J.  J.  Marsh,  223.  Me.  Hol- 
brook  vs.  Baker,  5  Me.  309,  17  Am.  Dec.  236. 
Mass.  Homes  vs.  Crane,  19  Mass.  (2  Pick.)  607, 
610.  N.  Y.  Bissell  vs.  Hopkins.  3  Cow.  166, 
16  Am.  Dec.  259. 

31.  May  be  taken  upon  any  species  of  per- 
sonal property  where  it  is  accompanied  by 
delivery  of  property  to  mortgagee  and  fol- 
lowed by  requisite  change  of  possession.— 
Rohrbough  vs.  Johnson.  107  Cal.  144.  147,  40 
Pac  Rep.  87. 

82.  SAME — TTNDER  CODE. — Permluton  to 
mortprase  personal  property  must  be  clearly 
founded  upon  statute. — ^Alferltz  vs.  Borgwardt. 
126  Cal.  201.  205,  68  Pac  Rep.  460. 

33.  Presumption  against  right  to  mortgrage 
personal  property. — Alferltz  vs.  Borgwardt.  126 
Cal.   201.  206,  68   Pac.   Rep.   460. 

84.  Question  whether  bill  of  sale  of  per- 
sonal chattels  for  pre-existing  debt  is  mort- 
gage, is  one  of  Intention  and  fact  for  Jury. — 
Cook  vs.  Lion  F.  Ins.  Co.,  67  Cal.  868,  871.  7 
Pac.  Rep.  784. 

35.  VALIDITY  OF  —  EXTENT  OF.— Com- 
pllanee    with    provisions   of   code    essential    to 


validity  of  mortgage. — Simpson  vs.  Ilarr!?,  21 
Nev.   363,  368,  31  Pac.  Rep.   1009. 

36.  Strict  compliance  with  statute  neces- 
sary.— Rudolph  vs.  Saunders.  Ill  Cal.  233.  235, 
43  Pac  Rep.   619. 

87.  ON  PROPERTY  NOT  ENUMBR.'iTED.— 
Mortiraso  on  personal  property  not  ennmemted 
in  this  section  good  as  between  parties,  and 
as  to  all  other  persons  except  creditors  of 
mortgagee  and  subsequent  purchasers  in  good 
faith  and  for  value. — Perkins  vs.  Maier  &  Z. 
Brewery,  133  Cal.  496.  498.  65  Pac.  Rep.  103U. 
See  Bank  of  Ukiah  vs.  Moore,  106  Cal.  673, 
39  Pac.  Rep.  1071;  Bank  of  Ukiah  vs.  Gibson. 
109  Cal.  197,  41  Pac.  Rep.  1008:  McLeod  vs. 
Barnum,  131    Cal.   605,    63   Pac.   Rep.    924. 

38.  On  leasehold  or  interest  in  real  estate, 
including  personal  property  not  enumerated  in 
statute,  is  not  void  as  between  parties  even 
though  not  executed  and  recorded  pursuant  to 
statutory  provisions. — McLeod  vs.  Barnum.  131 
Cal.  605.  607,  63  Pac.  Rep.  924.  See  Bank  of 
Ukiah  vs.  Moore,  106  Cal.  673,  39  Pac.  Rep. 
1071;  Bank  of  Ukiah  vs.  Gibson,  109  Cal.  197, 
41  Pac.  Rep.  1008;  Tomllnson  vs.  Ayres,  117 
Cal.  668,  672,  49  Pac.  Rep.  717. 

39.  Fact  that  some  of  personal  property 
included  in  chattel  mortgage  is  not  mortgage- 
able under  this  section,  does  not  render  mort- 
gage void  as  to  other  property  covered  by  it. 
— San  Francisco  Breweries  vs.  Schurtz,  104 
Cal.  420,  426,  38  Pac.  Rep.  92.  See  In  re 
Fischer,  94  Cal.  623,   29  Pac.  R«p.  961. 

40.  OverrnlinR  Dufficy  vs.  Shields,  63  Cal. 
382,  in  so  far  as  it  declares  a  different  rule. 

41.  Fact  that  it  includes  both  real  and 
personal  property  is.  of  no  significance. — 
Tregear  vs.  Etiwanda  W.  Co.,  76  Cal.  637,  540, 
9  Am.  St.  Rep.   245,  18  Pac.  Rep.   658. 

42.  PROVISION  FOR  SALE  DY  MORTGAGE. 

— Mortgage  of  chattels  may  authorize  mort- 
gager to  sell  unencumbered  property  and  apply 
proceeds  of  sale  upon  debts  secured,  without 
agreement  rendering  mortgage  fraudulent  In 
law  or  without  affecting  lien  thereof  prior  to 
&ale. — Maier  vs.  Freeman,  112  Cal.  8,  12,  53 
Am.  St.  Rep.  161.  44  Pac  Rep.  367.  See  Ala. 
Murray  vs.  McNealy.  86  Ala.  234,  11  Am.  St 
Rep.  33,  6  So.  Rep.  565.  N.  Y.  Brackett  vs. 
Harvey,  91  N.  T.  214,  221.  8.  D.  Lane  vs. 
Starr,  1  S.  D.  107,  45  N.  W.  Rep.  212. 

48.     SUFFICIENCY    OF    MORTGAGE    VALID 

between  patties  thereto  cannot  be  questioned 
by  mere  creditor  without  some  process  for 
collection  or  enforcement  of  his  debt. — Lemon 
vs.  Wolff,  121  Cal.  272,  276,  63  Pac  Rep.  801. 
See  Cameron  H.  &  Co.  vs.  Marvin,  26  Kan. 
612.  621;  Jones  vs.  Graham,  77  N.  T.  628;  But- 
ton vs.  Rathbone  S.  &  Co.,  126  N.  Y.  187,  87  N. 
E.  Rep.  266. 

44.     Attachment — Efleet    and    Talldlty    oV^ 

Levy  in  attachment  in  action  to  recover  de- 
mands against  partnership  valid  against  chat- 
tel mortgage  of  personal  property  of  which 
mortgagee  or  his  assignee  had  not  taken  pos- 
session before  attachment  where  property 
mortgaged  is  not  within  section  of  coda.— 
Glenn  vs.  Arnold,   66   Cal.  681. 

40.     SUPPLEMENTAL  PROCEEDINGS.  — 

Property  included  in  chattel  mortgage  cannot 
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be  subjected  to  proceedinfrs  supplemental  to 
execution  and  foreclosure  so  as  to  render  pro* 
ceeds  subject  to  satisfaction  of  claim  of  Judg- 
ment creditor. — Knowles  vs.  Herbert,  11  Oregr* 
64,  4  Pac.  Rep.  126. 

4«.  LIEBT— EXTKNT  OF.— Lien  of  mortiraffe 
ezteDtU  only  to  property  described  therein. — 
First  Nat.  Bank  vs.  Erreca,  116  Cal.  81,  84,  58 
Am.  St  Rep.  133.  47  Pac.  Rep.  926. 

47.  Does  not  include  other  property  of  same 
character  subsequently  acquired  and  placed 
upon  mortgaged  property  by  mortgager  in 
absence  of  express  agreement. — Shoobert  vs. 
De  Motta,  112  Cal.  215,  219,  53  Am.  St  Rep. 
207,   44   Pac.   Rep.   487. 

48.  Not  lost  by  permitting  mortgager  to 
haul  mortgaged  property  from  land  on  which 
grown  and  its  storage  in  his  warehouse,  under 
ag**ee.-ncnt  between  them  that  it  should  be 
stored  in  mortgagee's  name,  and  refusal  of 
mortgager's  agent  to  give  receipt  showing 
same  does  not  change  effect. — Campodonico  vs. 
Oregon  I.  Co.,  87  Cal.  566,  568,  25  Pac.  Rep. 
763.  See  Byrnes  vs.  Hatch.  77  Cal.  241,  244. 
19  Pac.  Rep.   482. 

II.     WHAT  PROPERTY  SUBJECT  TO. 

40.  CAPITAl.  STOCK — ^Mortirave  of  capital 
stock  valid  and  blndlBir  bet^veen  parties  with- 
out delivery  of  possession,  although  under 
statute  it  would  be  void  as  against  creditors 
and  subsequent  purchasers  in  grood  faith  and 
for  value. — Tregear  vs.  Etiwanda  W.  Co.,  76 
Cal.  537,  540,  9  Am.  St  Rep.  246,  18  Pac.  Rep. 
658. 

SO.  CATTLE,  SHEEP,  ETC. — Chattel  mort- 
saire  given  to  secure  sheep  and  cattle  executed 
as  required  by  law  pertaining  to  chattel  mort- 
gages at  its  date  is  valid  as  between  parties 
and  may  be  foreclosed  although  such  sheep 
and  cattle  are  not  among  articles  of  personal 
property  mortgaged  under  this  section  of  code. 
— Bank  of  Ukiah  vs.  Gibson,  109  Cal.  197,  199, 
41  Pac.  Rep.  1008.  See  Tregear  vs.  Etiwanda 
'W,  Co.,  76  Cal.  637,  9  Am.  St  Rep.  245.  18 
Pac.  Rep.  658;  Works  vs.  Merritt,  105  Cal. 
467,   88  Pac.   Rep.   1109. 

61.  Mortgager  remaining  owner  of  property 
has  unrestricted  right  to  sell  or  dispose  of  its 
fruits  or  increase. — First  Nat.  Bank  vs.  Erreca, 
116  Cal.  81,  84,  58  Am.  St  Rep.  138,  47  Pac 
Rep.   926. 

52.  Mortgage  of  sheep  containing  appoint- 
ment of  mortgager  as  agent  to  turn  over  pro- 
ceeds to  be  applied,  construed  as  Intending 
upon  sale  by  mortgager  that  title  to  sheep 
should  pass  to  purchaser  free  of  lien  of  mort- 
gage, and  that  proceeds  of  sale  should  be 
paid  to  mortgager,  and  as  not  translating  lien 
on  sheep  to  proceeds  In  hands  of  purchaser, 
as  from  time  of  sale  lien  on  mortgage  is  ex- 
tinguished mortgagee  having  no  security  but 
personal  promise  of  mortgager. — Maier  vs. 
Freeman,  112  Cal.  8,  11,  12,  63  Am.  St  Rep. 
161,  44  Pac.  Rep.  357.  See  White  Mt  Bank  vs. 
West,   46   Me.   16,   20. 

6S.  SAME  —  IKCRBA8B.— Lies  of  ebattel 
mortirave  upon  domestic  animals  does  not 
cover  Increase  of  animals  unless  expressly 
mentioned  therein. — Shoobert  vs.  De  Motta,  US 


Cal.  215,  219.  53  Am.  St  Rep.  207,  44  Pac. 
Rep.  487;  First  Nat  Bank  vs.  Erreca,  116 
Cal.  81,  83,  58  Am.  St  Rep.  133,  47  Pac.  Rep. 
926. 

54.  Lien  of  mortgage  of  sheep  does  not  In- 
clude lambs  in  gestation  at  its  date. — First 
Nat.  Bank  vs.  Erreca,  11(5  Cal.  81,  84,  68  Am. 
St  Rep.  133,  47  Pac.  Rep.  926. 

B5.  Word  "Increase,*'  although  variously 
used,  has  acquired  special  meaning  when  ap- 
plied to  domestic  animals  and  invariably  means 
young  of  such  animals  expressly  qualified  by 
context. — Alferitz  vs.  Borgwardt,  126  Cal.  201, 
205,   68   Pac.   Rep.    460. 

66.  As  used  in  subd.  16  of  code  means  nat- 
ural increase  or  offspring  and  not  increase 
accruing  to  mortgager  by  reason  of  use  of 
animals  while  in  his  possession. — Alferitz  vs. 
Borgwardt,  126  Cal.  201.  207,  68  Pac.  Rep.  460. 

57.  Refers  to  offspring,  and  to  nothing  else. — 
Alferitz  vs.  Borgwardt,  126  Cal.  201,  205,  58 
Pac.   Rep.   460. 

58.  Refers  to  growth  of  herd  or  flock  by 
addition  of  new  members. — Alferitz  vs.  Borg- 
wardt, 126  Cal.  201,  207.  58  Pac.  Rep.  460. 

69.  Natural  increase  only  means  addition  of 
new  members  by  birth  and  is  so  intended  by 
lease  when  it  speaks  of  increase  thereof. — 
Alferitz  vs.  Borgwardt,  126  Cal.  201,  207,  58 
Pac.   Rep.   460. 

SO.  'WOOJU. — Mortvaire  Hen  does  not  extend 
to  wool  sheared  from  sheep. — First  Nat.  Bank 
vs.  Erreca,  116  Cal.  81,  84,  68  Am.  St  Rep. 
133,   47  Pac.   Rep.   926. 

61.  Presumption  is  that  mortgager  retain- 
ing possession  of  sheep  expects  to  make  profit 
from  them  in  mean  while. — Alferitz  vs.  Borg- 
wardt  126  Cal.  201,  206,  58  Pac.  Hep.  460.  See 
Shoobert  vs.  De  Motta,  112  Cal.  215,  63  Am.  St 
Rep.   207.   44  Pac   Rep.  487. 

02.  Word  ^'Inereasc,"  as  used  In  subd.  16. 
does  not  include  wool  sheared  from  sheep 
during  mortgagee's  possession. — ^Alferitz  vs. 
Borgwardt,  126  Cal.  201.  207,  58  Pac.  Rep.  460. 

63.  Includes  wool  in  term  "sheep  and  in- 
crease thereof"  under  this  section  of  code  as 
being  natural  Increase  of  sheep. — Alferitz  vs. 
Ingalls.  83  Fed.  Rep.   964.   974. 

S4.  Languasre  of  movtgnge  <<alicep  and  In- 
crease thereof^  includes  lambs  and  wool  and 
progeny  and  product  of  sheep. — Alferitz  vs. 
Ingalls.  83  Fed.  Rep.  964.  973.  See  Shoobert 
vs.  De  Motta,  112  Cal.  215,  68  Am.  St  Rep. 
207,  44  Pac.  Rep.  487. 

65.  Lessor  under  lease  of  farm  wltb  sheep 
and  stock,  with  proviso  that  wool  sheared 
should  be  delivered  by  lessee  in  name  of  lessor 
to  be  sold  by  latter  and  rent  retained,  and 
balance  paid  to  lessee,  sheep  not  to  be  re- 
moved and  wool  to  be  marked  on  ranch  in 
name  of  lessor,  gives  lessor  no  right  to  wool 
until  sheared  from  sheep  and  delivered  to  him, 
or  until  marked  and  shipped,  either  as 
holder  of  chattel  mortgage  or  lien,  as  against 
assignee  in  bankruptcy. — Hitchcock  vs.  Has- 
sett  71   Cal.  331,  334,  12  Pac.  Rep.  228. 

OS;    CROPS — FUTURE. — Valid  mortvnire  may 

be  made  upon  crop  to  be  raised  after  ezeou- 
tion  of  mortgage. — ^Wilkerson  vs.   Thorp,   128 
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Cal.  221,  226.  SO  Pae.  Rep.  679.  See  Argrues 
vs.  Wasson,  61  Cal.  620.  21  Am.  Rep.  718; 
Cottle  vs.  SplUer.  66  CaL  456.  460.  62  Am. 
Rep.  305.  4  Pac.  Rep.  426;  Works  vs.  Merrill, 
105  Cal.  467.  38  Pac  Rep.  1109;  Lemon  vs. 
Wolff.  121  Cal.  272,  274,  53  Pac  Rep.  801; 
Hall  vs.  Glass.  123  CaL  600,  69  Am.  St.  Rep. 
77.   56   Pac   Rep.   336. 

Am  to  sale  er  mortcace  of  tat«re  cropoy  see 
monogrraphic  note  by  Ernest  Watts,  28  L.  R. 
A.   449-477. 

Am  to  effcet  of  aiortsace  of  fatvre  eropo  as 
asalnst  credltom,  pwebasersy  and  others,  see 
monographic  note  by  Ernest  Watts,  23  Lb  R. 
A.   466-467. 

67.  Chattel  mortgasre  upon  crop  to  be  raised 
before  same  has  been  planted,  may  be  made  to 
secure  future  advances  as  well  as  existing 
indebtedness. — Lemon  vs.  Wolff.  121  Cal.  272, 
274,  53  Pac.  Rep.  801.  See  Tapia  vs.  Demar- 
tlni.  77  Cal.  383,  11  Am.  St.  Rep.  288,  19  Pac 
Rep.  641;  D'Oyly  vs.  Capp.  99  Cal.  163,  88  Pac 
Rep.  736. 

68.  Enforceable  as  between  mortgager  and 
mortgacree,  even  though  formalities  prescribed 
by  code  have  not  been  observed. — Lemon  vs. 
Wolff.  121  Cal.  272,  274,  63  Pac  Rep.  801.  See 
Works  vs.  Merrill,  106  CaL  467,  38  Pac  Rep. 
1109. 

en.     GrowlBiT- — MortiraiTO    of    srowlMir    crops 

under  this  section  in  exclusive  mode,  and 
covers  every  case  of  mortgage  given  upon 
that  class  of  property. — Locke  vs.  Klunker. 
123  Cal.  231,  236,  56  Pac  Rep.  993.  See  Simp- 
son vs.  Ferguson.  112  CaL  180,  68  Am.  St  Rep. 
201,  44  Pac.  Rep.  484. 

As  to  mortgage  on  crops  geaerallyy  see 
monographic  note  by  Robert  Desty,  10  L.  R. 
A.   490. 

70.  Can  only  be  executed  as  provided  in 
provisions  of  code,  and  are  not  covered  by 
any  ordinary  real  estate  mortgage,  and  while 
growing  they  are  real  estate  included  in 
mortgage,  and  if  mortgager  is  in  possession 
he  is  entitled  to  rents  and  profits,  and  to 
crops  if  harvested  before  foreclosure  and 
transfer  of  title  to  purchaser. — Scott  vs. 
Hotchklss,  116  CaL  89,  98,  47  Pac  Rep.  46. 
See  West  vs.  Conant.  100  CaL  281,  34  Pac.  Rep. 
705;  Freeman  vs.  Campbell,  109  CaL  360,  48 
Pac  Rep.  35;  Simpson  vs.  Ferguson,  112  CaL 
180.  63  Am.  St.  Rep.  201.  44  Pac  Rep.  484; 
Sexton  vs.  Breese,  136  N.  Y.  887,  82  N.  B. 
Rep.  138. 

71.  Duly  executed  and  recorded,  valid 
against  subsequent  purchasers  with  notice 
who  are  chargeable  with  notice  that  legal 
title  is  in  mortgagee. — Chittenden  vs.  Pratt, 
89  CaL  178.  183,  26  Pac  Rep.  626.  See  Berson 
vs.   Nun  an,    63   CaL   650. 

72.  Must  be  executed  with  formalities  pre- 
scribed In  code,  otherwise  it  will  be  void  as 
against  subsequent  mortgagee  in  good  faith. — 
Simpson  vs.  Ferguson,  112  CaL  180,  191,  68 
Am.  St.  Rep.  201.   44  Pac.  Rep.  484. 

78.  Same — Verbal  agreement  whereby  grain 
covered  by  chattel  mortgage  is  to  be  held  as 
security  for  advances  when  harvested  and 
delivered  cannot  be  made  subject  of  ohattel 
mortgrage      under     this     section     of     code. — 


Grangers'  Business  Assoc   ts.   Clark,  14   CaL 
201,  206.  88  Pac  Rep.  1081. 

74.  Rcnta»  laonoa*  an«  pvofltn  ind«ie<— 
Mortsnso  of  land  tn^nttnir  *«nt%  Issues,  and 
profits  thereof,  includes  crop  growing  thereon 
and  proceeds  thereof  In  hands  of  receiver. — 
Montgomery  vs.  MerrilL  66  CaL  432,  483,  4 
Pac  Rep.  414. 

76.  Made  express  lien  upon  rents,  issues, 
and  profits  with  mortgager  in  possession  may 
be  defeated  by  chattel  mortgage  on  growing 
crops  at  any  time  prior  to  foreclosure  of  real 
estate  mortgage. — ^Locke  vs.  Klunker,  123  CaL 
231.  236,  65  Pac  Rep.  993.  See  Simpson  vs. 
Ferguson,  112  Cal.  180,  53  Am.  St.  Rep.  20L 
44   Pac   Rep.   484. 

70.  VALID  STATUTORY  MORTGAGE  can- 
not be  made  upon  hops  after  they  have  ceased 
to  be  growing  crop. — Rohrbough  vs.  Johnson. 
107  CaL  144,  147.  40  Pac.  Rep.  37. 

77.  Dclleieney  Jndgment. — Crops  held  ap> 
plicable  to  deficiency  judgment  where  rents 
and  profits  are  expressly  mortgaged  where 
there  are  no  intervening  rights  of  third  par- 
ties.— ^Locke  vs.  Klunker,  123  Cal.  231,  236.  55 
Pac  Rep.  993.  See  Montgomery  vs.  Merrill. 
66  CaL  432,  4  Pac.  Rep.  414. 

78.  Mortgager — Position  of. — ^Mortgager  re- 
taining possession  under  chattel  mortgage  is 
at  liberty  to  deal  with  and  use  property  as 
its  own  until  foreclosure,  and  whatever  in- 
come or  profit  is  derived  from  use  belongs  to 
him  and  not  to  mortgagee. — First  Nat.  Bank 
vs.  Erreca,  116  CaL  81,  83,  58  Am.  St.  Rep. 
133.  47  Pac  Rep.  926. 

79.  Entitled  to  whatever  crops  may  grow 
upon  mortgaged  property  prior  to  foreclosure. 
— Shoobert  vs.  De  Motta,  112  Cal.  215.  219,  53 
Am.  St.  Rep.  207.  44  Pac.  Rep.  487;  First  Nat. 
Bank  vs.  Erreca,  116  CaL  81,  88,  68  Am.  St 
Rep.  138,  47  Pac.  Rep.  926. 

80.  Mortgagee's  position. — Mortgagee  not 
entitled  to  rents  and  profits  expressly  pledged 
as  security  for  mortgage  debt  until  he  takes 
possession  or  until  possession  is  taken  in  his 
behalf  by  receiver. — Bank  of  Woodland  vs. 
Beron,  120  CaL  614.  618,  ba  Pac  Rep.  1006. 

81.  MORTGAGBE:  has,  by  virtue  of  his 
mortgage  alone,  no  right  to  possession  of 
lands  mortgaged  or  to  rents  and  profits,  and 
no  lien  upon  or  right  to  crop  not  growing 
thereon  at  time  title  passes  after  foreclosure 
and  sale. — Bank  of  Woodland  vs.  Beron.  120 
CaL  614,  617,  52  Pac  Rep.  1006.  See  First 
Nat.  Bank  vs.  Erreca.  116  CaL  81,  83,  68  Am. 
St.  Rep.  188,  47  Pac.  Rep.  926. 

88*  Receiver — Effect  of  poaacsslon  of. — Crop 
taken  possession  of  by  receiver  appointed,  dur- 
ing action,  as  part  of  mortgaged  property, 
passes  under  mortgage  which  covers  rents* 
Issues,  and  profits. — Treat  vs.  Dorman,  100  CaL 
628,  625,  36  Pac.  Rep.  86.  See  Montgomery 
vs.  Merrill.  65  CaL  482,  4  Pac.  Rep.  414. 

88.  VALIDITY  OF  —  Second  mortgagee*— 
Chattel  mortgage  lien  on  crops,  as  included 
under  mortgage  covering  rents,  issues,  and 
profits,  valid  as  against  mortgager,  is  valid 
as  against  subsequent  mortgagee  with  notice. 
— Treat  vs.  Dorman.  100  CaL  623,  626,  86  Pac 
Rep.  86. 
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84.  Second  morterasee  holdincr  Hen  on  crops 
only  has  ris^ht  to  have  same  sesresated  In 
order  that  surplus,  if  any  after  satisfying 
prior  mortgage  security*  may  be  applied  to 
extinguishment  of  his  mortgage. — Treat  vs. 
Dorman»  100  Cal.  623,  625,  86  Pac.  Rep.  86. 

85.  FURNITURE,  HOUSBHOUD  GOODS, 
BTC. — Chattel      mortsase      act     of     1857      as 

amended  by  act  of  1861  does  not  include  fur- 
niture and  fixtures  of  saloons  among  property 
which  may  be  mortgaged  under  that  act.^ 
Gassner  vs.  Patterson,  28  Cal.  299,  800. 

Am  to  effect  of  cliattel  mortsase  on  flxtnrest 
see  monographic  note  by  H.  P.  Farnham,  16 
U  R.  A.  66-63. 


CHATTBL  MORTGAGBS  UPON  FUR- 
NITURES AND  UPHOLSTBRY  used  in  lodging- 
house  executed  for  purpose  of  securing 
promissory  note  given  for  purchase  price  is 
one  made  to  secure  purchase  money  of  articles 
and  valid  under  this  section. — Barker  vs.  Mas- 
kell.   101   Cal.    9,  10,   86  Pac  Rep.   641. 

87.  Upon  hotel  furniture  given  to  secure 
money  placed  In  bank  to  credit  of  mortgager 
and  drawn  upon  by  him  for  purpose  of  paying 
For  such  furniture  is  valid  within  provisions 
of  code  as  given  to  secure  purchase  money. — 
Blaisdell  vs.  McDowell,  91  Cal.  285,  286,  26  Am. 
St.  Rep.  178,  27  Pac.  Rep.  656. 

88.  Given  to  aecore  promissoir  note  given 
For  purchase  money  on  furniture  and  uphol- 
stery valid  as  between  parties  although  com- 
plaint in  foreclosure  proceedings  is  ambiguous 
and  false  to  show  that  mortgage  is  given  for 
purpose  of  securing  purchase  price  where 
complaint  states  a  good  cause  of  action  from 
every  point  of  view. — Barker  vs.  Maskell,  101 
Cal.  9.  10,  85  Pac,  Rep.   641. 

89.  IVtaen  void. — Given  to  secure  purchase 
money  of  more  than  one  half  of  upholstery 
and  furniture  used  in  hotel  is  void. — Dufficy 
vs.  Shields,  63  Cal.  332,  338.  See  Gassner  vs. 
Patterson,   28   Cal.    299. 

90.  Mortgage  of  interest  being  one  undi- 
vided half  of  all  eflTects  and  belongings  of 
whatever  nature  or  kind  of  and  in  and  to 
hotel,  together  with  all  furniture,  carpets,  etc., 
and  unexpired  lease  of  premises,  good- will, 
and  appurtenances  to  secure  balance  of  pur- 
chase money,  is  void  as  intended  to  secure 
balance  of  all  property  and  as  embracing 
other  property  than  upholstery  and  furniture. — 
Dufflcy  vs.  Shields,  68  CaL   382,  833. 


M.  Allegation  that  ^fnmltore  and  uphol- 
stery were  furnished  for  and  used  in  furnish- 
ing of  the  hotel  .  .  .  known  as  ...  "  is  not 
allegation  that  goods  were  used  in  hotel,  nor 
that  they  were  used  in  boarding-house  called 
by  name  specified  and  that  such  boarding- 
house  is  hotel,  there  being  no  direct  averment 
that  such  place  was  hotel. — Stringer  vs.  Davis, 
80  Cal.  818,  821.  See  Denver  vs.  Burton,  28 
Cal.  660. 

92.  Chattel  mortgage  to  secure  purchase 
money  upon  furniture  and  upholstery  in  hotel 
or  public  boarding-house  must  show  among 
other  matters  that  same  is  actually  used  in 
such  hotel  or  boarding-house. — Stringer  vs. 
Davis,  30  Cal.  818,  320. 

98.  MACHINERY,  8TBAM  BNGINBS,  BTC— 
Mortcase  for  price  of  machinery  recorded 
valid  as  against  subsequent  purchaser. — Boyle 
Ice  Mach.  Co.  vs.  Gould,  78  Cal.  168,  164,  14 
Pac  Rep.  609. 

94.  On  steam  engine  and  boiler  given  upon 
purchase  executed  and  recorded  as  required 
by  statute  has  priority  over  prior  mortgage 
given  upon  premises  to  which  same  Is  taken 
and  used.  —  Tlbbetts  vs.  Moore,  23  Cal.  208, 
218. 

96.  Upon  printing  presses  and  material  de- 
scribed in  schedule  which  includes  property 
other  than  that  specified  in  the  code  and  not 
allowed  by  law  is  not  void  in  toto  when  not 
made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors,  but  only  to  the  extent 
in  which  it  is  in  excess  of  the  statutory  pro- 
visions.— In  re  Fischer.  94  Cal.  623.  626.  29 
Pac  Rep.  961. 

90.  RAILROAD. — Mortffase  by  railroad  com- 
pany under  authority  conferred  upon  such 
company  by  code  includes  personal  as  well 
as  real  property,  although  executed  and 
recorded  as  real  estate  mortgage  only. — 
Bishop  vs.  McKillican,  124  Cal.  321,  328,  71 
Am.  St.  Rep.  68.  67  Pac.  Rep.  76.  See  Southern 
Cal.  Motor-R.  Co.  vs.  Union  L.  &  T.  Co.,  64 
Fed.  Rep.  460;  Illinois  T.  &  S.  Bank  vs.  Seattle 
E.  R.  &  P.  Co.,  82  Fed.  Rep.  936.  941. 

97.  On  its  track,  depot  grounds,  machinery, 
workshop,  cars,  rolling  stock,  etc.,  including 
both  real  and  personal  property,  not  executed 
as  chattel  mortgage  pursuant  to  provisions  of 
code,  is  void  as  mortgage  of  personalty. — 
Bishop  vs.  McKillican,  124  Cal.  321,  830,  71 
Am.  St.  Rep.  68,  67,  Pac  Rep.  76. 


§2956.    FOBM  OF  PERSONAL  HOBTGAOE.    A  mortgage  of  personal  prop- 
erty may  be  made  in  substantially  the  following  form : 

This  mortgage,  made  the day  of  ,  in  the  year  ..... .,  by  A  B,  of 

,  by  occupation  a ,  mortgager,  to  C  D,  of  ,  by  occupation  a 

,  mortgagee,  witnesseth : 

That  the  mortgager  mortgages  to  the  mortgagee  [here  describe  the  property],  aa 

security  for  the  payment  to  him  of dollars,  on  [or  before]  the day  oi 

,  in  the  year ,  with  interest  thereon  [or,  as  security  for  the  payment  oi 

a  note  or  obligation,  describing  it,  etc.].  A  B. 

History:    Enacted  Mareh  21,  1872. 
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1.  Applied,  cited,  eonstrued,  referred  to,  ete. 

2.  Code  proviBions — Effect  of. 

8,4.  Same — ^Necessity  of  complying  with. 
6-10.  Description — Parties — Necessity  and  suf- 
ficiency of. 
11-13.  Same  —  Property  —  Necessity   and   snfli* 

ciency  of. 
14-16.  Execution — Effect  of  defectiye. 

17.  Interest — Effect  of  not  showing  rate  of. 

18.  Becital  in  instrument — When  si^cient  to 

make  same  mortgage. 

1*  APPL.IBD,  CITED,  CONSTRVBD,  RB- 
FESRRJBD  TO,  etc.»  In:  Berson  vs.  Nunan,  68 
Cal.  660,  661  (construed  and  applied  with  other 
sections);  Harms  vs.  Sllva,  91  Cal.  636,  639,  27 
Pac.  Rep.  1088  (construed  and  applied);  Bank 
of  Uklah  vs.  Moore,  106  Cal.  673.  678,  89  Pac. 
Rep.  1071  (construed  and  applied);  Slmson 
vs.  Ferguson  (Cal.  April  16,  1896),  40  Pac 
Rep.  104.  106  (construed  and  applied);  Bishop 
vs.  McKiUican,  124  Cal.  821.  827.  880.  71  Am. 
St  Rep.  68,  67  Pac.  Rep.  76  (construed  and 
applied   with    other   sections). 

As  to  comveylBS  and  cBCvmberims  property 
by  general  deacrlptlon,  see  monosrraphlo  note 
66   Am.   St.   Rep.   69-62. 

Aa  to  iDdefislto  deocrlptloB  of  ffooda  In  eluit* 
tel  taortgngOf  see  note  72  Am.  Dec.  488. 

As  to  aiilllclcDcT  of  dcoeription  of  propertr 
to  chattel  mortyase,  see  monogrraphic  note  14 
Am.  St.  Rep.  239-247. 

a.  CODE  PROVISIONS  AS  TO  CHATTBIi 
MORTOAGBS  puts  those  permitted,  except  as 
to  certain  specified  conditions,  on  same  basis 
as  morterages  upon  real  estate. — Harms  vs. 
Silva,  91  CaL  636.  640.  27  Pac.  Rep.  1088. 

8.  NeceaaItT  of  complylBS  with. — Mortsase 
mnat  be  executed  a«  required  by  provisions 
of  section  In  order  to  be  valid  agrainst  cred- 
itors and  subsequent  purchasers  and  encum- 
brancers in  sood  faith  and  for  value. — Bishop 
vs.  McKilllcan,  124  Cal.  821.  830,  71  Am.  St. 
Rep.  68,  67  Pac.  Rep.  76. 

4.  In  order  to  be  valid  as  against  subse- 
quent mortgragree  in  grood  faith. — Slmson  vs. 
Ferguson  (Cal.  April  16,  1896),  40  Pac.  Rep.  104. 

5.  DESCRIPTION  OF  PARTIICS  —  MORT- 
GAGERS DESCRIBED  AS  LATE  BIERCHANTS 

of  given  town  sufficient  under  act  of  1867 
without  stating  their  occupation  at  time,  as 
same  is  mere  matter  of  description  intended 
for  purpose  of  identification  and  not  as  indis- 
pensable requisite  to  mortgage. — Ede  vs.  John- 
son,  16   Cal.   68,   67. 

6.  Equivalent  to  statement  that  they  were 
not  then  engaged  in  any  business  and  had  no 
occupation. — Ede  vs.  Johnson,  16  Cal.  63,  67. 

7.  Need  not  be  so  specific  and  certain  that 
property  might  be  identified  by  description 
alone. — ^Alferitz  va.  Ingalls,  83  Fed.  Rep.  964, 
974. 

8.  Declaring  that  same  made  by  mortgager 
describing  him  as  of  certain  county  in  sta*^ 
and  giving  occupation  and  specifying  chat 
same  was  upon  certain  personal  property  sit- 
uated and  described  aa  **8,000  sheep  and  ln« 
crease  thereof  .  .  .  now  In  the  Aoanty  of 
Merced,  state  of  California,"  la  siifllcient  to 
enable  third  parties  to  ascertain  Identical  prop* 
erty  mortgaged. — ^Alferita  ts.  XngalU,  88  Fed. 


Rep.  964,  966.  See  Shaffer  vs.  Pickrell.  22 
Kan.  619,  623;  Corbin  vs.  Kincaid,  83  Kan. 
649.  663,  7  Pac.  Rep.  146;  Crisfield  vs.  Neal.  36 
Kan.  878.  881,  18  Paa  Rep.  272. 

9.  Stating  parties  had  no  occupation  or 
profession,  valid. — Ede  va.  Johnson,  16  CaL 
68,  67. 

10.  Stating  parties  to  be  residents  of  cer- 
tain county  in  state,  held  suflScient  under 
provisions  of  the  act  of  1867. — Ede  vs.  John- 
son. 16  Cal.  68,  67. 

11.  Description  of  personal  property  con- 
tained in  chattel  mortgage.  If  such  as  will 
enable  third  party  to  identify  property  aided 
by  inquiry  which  mortgage  itself  indicates 
and  directs,  is  constructive  notice  to  all  third 
persons  when  mortgage  recorded. — ^Alferitz  vs. 
Ingalls.  88   Fed.   Rep.  964,  974. 


15.  Im  mortgage  upon  cattle  and  abeep,  de- 
scribing them  and  stating  occupation  of  par- 
ties, accompanied  by  affidavit  and  acknowl- 
edged and  certified  as  required  by  provisions 
of  code  and  recorded  as  chattel  mortgage, 
complies  with  requirements  of  statute. — Bank 
of  Ukiah  vs.  Moore,  106  CaL  678,  678,  89  Pac 
Rep.    1071. 

18.    Mortgage    describing    premises    as    lots 

numbered   ,    and    ,    of    the     lands    of 

mortgager,  copy  of  same  annexed  to  com- 
plaint having  additional  description  including 
tenements,  hereditaments,  and  appurtenances, 
and  rents,  issues,  and  profits  thereof,  is  not 
executed  as  required  by  code. — Simson  vs.  Fer- 
guson (Cal.  April  16,  1896),  40  Pac  Rep.  104. 

14.  EXECUTION— Effect  of  defective.— De- 
cree will  be  made  ordering  separate  sale  of 
crops  secured  under  valid  second  mortgage, 
and  proceeds  thereof  will  be  decreed  to  be 
applied  in  satisfaction  of  mortgage  as  against 
prior  mortgagee  holding  under  mortgage  de- 
fectively executed. — Simson  vs.  Ferguson  (Cal. 
April  16,  1896),  40  Pac.  Rep.  104. 

16.  Lease  and  accompanying  agreement  pro- 
viding that  title  in  crops  raised  should  remain 
in  landlord  as  security  for  rent  construed  as 
intended  to  give  security  and  to  create  lien 
upon  growing  crops,  such  security  not  com- 
plying with  chattel  mortgage  law  and  there- 
fore ineffectual  as  against  subsequent 
mortgagee  under  chattel  mortgage  duly  ex- 
ecuted without  knowledge. — Ferguson  vs.  Mur- 
phy, 117  CaL  184.  138,  48  Pac.  Rep.  1018. 

16.  Mortgage  good  between  parties  and 
those  having  notice,  though  it  does  not  strictly 
conform  to  statute. — ^Adlard  vs.  Rodgers,  105 
CaL  827,  832,  38  Pac  Rep.  889. 

17.  INTEREST— RATE  OF«— Fact  that  Mort- 
gage does  not  show  rate  of  interest  payable 
quarterly  as  provided  In  note  accompanying 
does  not  affect  its  validity,  as  same  not  neces-* 
aary  according  to  atrict  language  of  act  of 
1867. — Ede  vs.  Johnson,  16  CaL  68,  67. 

18.  RBCITAIte — ^laatrameat  laclvdlag  recftal 
<thla  aale  being  made  to  aecnre  paymeat  of 
aald  aote»''  construed  as  mortgage  providing 
for  valuable  consideration  with  immediate 
delivery  and  actual  continued  change  of  poa- 
aeaalon  of  property  under  statute  of  frauds.-^ 
Moore  vs.  Murdock,  26  CaL   614,  626. 
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§  2057.  WHEN  VOID  AS  TO  THIBD  PEfiSONS.  A  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgager  and  subsequent  purchasers 
and  encumbrancers  of  the  property  in  good  faith  and  for  value,  unless: 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties  thereto  that  it  is  made  in 
good  faith  and  without  any  design  to  hinder,  delay,  or  defraud  creditors; 

2.  It  is  acknowledged  or  proved,  certified,  and  recorded  in  like  manner  as 
grants  of  real  property. 

History:    Enacted  March  21,  1872. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc* 
2-10.  Construed — With  reference  to  application, 
etc.      , 

11.  Same— Terms    "good    faith"    and    "bona 

fide  purchaser,"  how  construed. 

12.  Laws  requiring  registration — Nature  of* 

13.  Same — Compliance  with — Necessity  of. 

14.  Same— Same — Bight  to  question. 

15-18.  Same — Non-compliance  with— Effect  of— 
Penalty. 

10-25.  Becordation — Design  and  effect  of* 

26.  Same — Object  attained  by. 

27.  Same— Omission  to  declare  parties  having 

right  to  avoid  mortgage — ^Effect  of. 

28.  Same — Title  of  mortgagee,  when  not  af* 

fected  by  change  of  possession  on  re- 
corded mortgage. 

29.  Same — Validity    dependent   upon   proper 

recordation. 
SO-33.  Sufficiency  of — ^Agent  of  corporation,  see* 
retary,  etc. 

84.  Same — Neglect  of  officer  to  certify — Ef- 

fect of. 

85.  Same — Signature   to    affidavit — ^Necessity 

of. 

36.  Same — Same — ^By  partner — ^When  insuf- 
ficient. 

87.  Same — Deficiency  in  affidavit,  when  not 
cured. 

n.    Parties  Affected  by, 

38.  Parties  to  mortgage — How  affected  by 
recordation. 

39-45.  Same — How  affected  by  non-recordation. 

46-52.  Third    parties — Creditors — How    affected 
by  recordation  or  non-recordation. 

53-60.  Same — ^Purchasers — ^How  affected  by  re- 
cordation or  non-recordation. 
61.  Same — Tenant  of  mortgager — ^Bights  as 
against  receiver. 

62-67.  Same — How  affected  by  want  of  notice. 

68,69.  Same — How  affected  by  subsequent  com- 
pliance. 

70.  Bemedies,   pleading  and  practice— Aver- 

ment— When  sufficient  proof  of  agency. 

71.  Same — Deficiency  judgment — ^When  mort- 

gagee not  entitled  to. 

72.  Evidence — Notes  and  chattel  mortgages — 

When   admissible  in  creditor's  attach- 
ment. 

L     IN  GENERAL. 

'  1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERRBSD  TO,  etc.,  in:  Berson  vs.  Nunan,  63 
Cal.  650,  561,  662  (construed  and  applied); 
Wood  Y8.  Franks,  67  CaL  82,  84,  7  Pao.  Rep. 
60  (construed  and  applied);  Meherin  vs.  Oaks, 
67  CaL  67,  58,  7  Pac.  Rep.  47  (construed  and 
applied);  Beamer  vs.  Freeman,  S4  Cal.  664,  666, 
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667,  24  Pac.  Rep.  169  (construed  and  applied); 
Harms  vs.  Silva,  91  Cal.  636,  638,  639,  27  Pac. 
Rep.  1088  (construed  and  applied  with  other 
sections);  Yost  vs.  Commercial  Bank,  94  Cal. 
494,  496,  29  Pac.  Rep.  868  (construed  and  ap- 
plied); San  Francisco  Breweries  vs.  Schurts, 
104  Cal.  420,  427,  88  Pao.  Rep.  92  (construed 
and  applied);  Adlard  vs.  Rodgrers,  106  Cal.  327, 
880,  332,  38  Pac.  Rep.  889  (construed  and 
applied);  Works  vs.  Merritt,  106  Cal.  467,  470. 

88  Pac.  Rep.  1109  (construed  and  applied); 
Cardenas  vs.  Miller  (Cal.  March  13.  1896),  39 
Pac.  Rep.  788,  785  (construed  and  applied); 
Bank  of  Ukiah  vs.  Gibson  (Cal.  April  3.  1895). 

89  Pac.  Rep.  1069,  1070,  1071  (construed  and 
applied);  Bank  of  Ukiah  vs.  Moore,  106  Cal. 
673,  679,  89  Pac  Rep.  1071  (construed  and  ap- 
plied with  other  sections);  Cardenas  vs.  Miller. 
108  Cal.  260,  268,  257.  49  Am.  St.  Rep.  84.  41 
Pac.  Rep.  472,  89  Id.  788  (construed  and  ap- 
plied); Fassett  vs.  Wise,  116  Cal.  316,  819, 
825,  47  Pac.  Rep.  47,  1096,  86  U  R.  A.  606  (con- 
strued and  applied  with  other  sections) ;  Lemon 
vs.  Wolff,  121  Cal.  272,  274.  58  Pac.  Rep.  801 
(construed  and  applied);  Bishop  vs.  McKilllcan, 
124  Cal.  321,  327,  71  Am.  St  Rep.  68.  67  Pac. 
Rep.  76  (construed  and  applied);  Ruggrles  vs. 
Cannedy,  127  C^aL  290.  296,  304,  806.  308.  309. 
63  Pac.  Rep.  911,  69  Id.  827,  46  L.  R.  A.  371 
(construed  and  applied);  First  Nat.  Bank  vs. 
Menke.  128  CaL  103,  106,  60  Pac.  Rep.  676 
(construed  and  applied);  Alferitz  vs.  Scott,  180 
Cal.  474.  477.  62  Pac.  Rep.  735  (construed  and 
applied);  McLeod  vs.  Barnum.  131  Cal.  605.  607, 
68  Pac.  Rep.  924  (construed  and  applied);  Tal- 
cott  vs.  Hurlbert,  143  Cal.  4,  6,  76  Pac.  Rep. 
647    (construed  and  applied). 

As  to  ehattel  morts«are«f  rearl«tratloii  and 
mims,  ete.,  of,  see  monoerraphic  note  by  Robert 
Desty,  18  Lb  R.  A.  388-890;  and  monoffraphio 
note  21  Am.  St.  Rep.  282. 

A«  to  siilllclemcy  of  pre-existliiff  debt  nm  cod- 
■Ideratlon  for  chattel  mortarase  to  give  right 
aa  to  bona  fide  pnrctaaaer  of  the  mortsasee, 

see  monographic  notes  by  B.  A.  Rich,  19  L. 
R.  A.  690,  and  by  Irwin  Taylor,  33  L.  R.  A. 
805.   811. 

As  to  when  duittel  mkortgage  deemed  fravd- 
ulent,  see  monographic  note  by  Robert  Desty, 
6  L.  R.  A.  187. 

X     CONSTRITBD   AND   APPLYING   ONLT  to 

persons  enumerated  therein,  and  not  as  to  pur- 
chasers with  notice  or  to  others  not  included 
within  its  terms. — ^Talcott  vs.  Hurlbert,  143 
CaL  4,  6,  76  Pac.  Rep.  647. 

S.  Aa  applylnar  to  mortsraffo  by  railroad  cor- 
poration over  Its  tracks,  machinery,  workshop, 
rolling  stock,  tools,  and  fixtures. — Bishop   vs. 
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McKillican.  124  Cal.   321,  S27.  71  Am.  St  Rep. 
C8,  67  Pac.  Rep.  76. 

4»  As  maklas  falliire  to  comply  with  statute 
availabre  only  to  creditors  of  morteragers  and 
subsequent  purchasers  and  encumbrancers  in 
sood  faith. — ^Lemon  vs.  Wolft.  121  CaL  272,  276, 
58   Pac   Rep.   801. 

B.  Am  not  applying  or  extendlnfr  words  of 
statute  to  parties  not  included  in  the  class 
named  in  it. — ^Talcott  vs.  Hurlbert,  148  CaL 
4,   6,  76  Pac.  Rep.   647. 

<•  As  not  limited  to  morteraffes  upon  prop<- 
«rty  enumerated  in  9  2966,  but  as  applying  to 
all  morteraeres  of  personal  property. — ^Works 
vs.  Merritt.  105  CaL  467,  470,  S8  Pac.  Rep. 
1109.  See  Oilman  vs.  Curtis,  66  Cal.  116,  4 
Pac.  Rep.  1094;  Tregear  vs.  Etiwanda  W.  Co., 
76  Cal.  687,  9  Am.  St.  Rep.  245,  18  Pac.  Rep. 
658;  Chittenden  vs.  Pratt,  89  CaL  178,  26  Pac. 
Rep.  626. 

7.  As  mot  rcstrletlBs  makins  of  mortgragre 
upon  any  kind  of  personal  property. — ^Works 
vs.  Merritt,  106  CaL  467,  470.  88  Pac  Rep.  1109. 

8.  As  rcqalrlBs  affidavit  of  all  the  parties 
to  the  morteragre  to  accompany  it  when  re- 
corded, but  not  necessarily  all  the  members  of 
the  corporation  or  the  copartnership  where 
mortffase  is  made  to  or  by  such  corporation 
or  partnership. — ^Alferits  vs.  Scott,  180  Cal.  474, 
477.   62  Pac   Rep.   736. 

See  Modesto  Bank  vs.  Owens,  121  CaL  228, 
68  Pac  Rep.  662. 

9.  As  snbstltntiBS  record  Of  the  mortsagre 
for  the  actual  delivery  and  continued  change 
of  possession  made  essential  to  effect  transfer 
in  other  cases  by  S  8440. — Beamer  vs.  Freeman, 
84  Cal.  664,  666,  24  Pac  Rep.  169.  See  Martin 
vs.  Thompson,  63  CaL  8,  4;  Berson  vs.  Nunan, 
63  CaL  560. 

10.  IVIth  H 11569  1170  as  showing  sufficiency 
of  regrlstration  required. — Meherln  vs.  Oaks, 
67  Cal.  67.  68,  7  Pac  Rep.  47. 

11.  TERBIS  «OOOD  FAITH,*>  AND  <<BONA 
FIDE  PURCHASEIR,''  as  used  in  code,  con- 
strued and  interpreted  according  to  rules  of 
equity  Jurisprudence. — Cardenas  vs.  Miller  (Cal. 
March  13,  1896),  39  Pac  Rep.  783,  786.  See 
Wells  F.  &  Co.  vs.  Smith,  2  Utah  89,  62. 

12.  LAWS— nature:  of.— Registry  laws 
osnally  not  retrcMictlve  except  so  far  as  they 
may  affect  vested  rigrhts. — Bank  of  Uklah  vs. 
Moore,  106  CaL  673,  680,  39  Pac.  Rep.   1071. 

18.  COMPL.IANCB— NECESSITY  OF.— Stat- 
ute relating  to  filing  of  chattel  mortsagre  and 

maklngr  same  void  as  against  persons  other 
than  parties  themselves,  strictly  complied  with. 
— Ryan  D.  Co.  vs.  Hvambsahl,  89  Wis.  61.  66, 
61  N.  W.  Rep.  299.  See  Swigrgrett  vs.  Dodson, 
38  Kan.  702,  713,  17  Pac  Rep.  694. 

14.  Rlybt  to  question. — Compliance  with 
formalities  of  statute  cannot  be  questioned 
except  by  creditor  who  has  acquired  lien  upon 
mortgragred  property  by  virtue  of  due  process 
authorlzlngr  seizure. — Lemon  vs.  Wolff,  121  CaL 
272.  276,  63  Pac.   Rep.  801. 

16.  NON-COMPLIANCES  — BIKect  of.— Mort- 
gpage  wholly  and  entirely  void  where  statutory 
requirements  regarding  filing  renewal  affi- 
davit  have  not  been  complied  with,  and  where 


mortgager  is  in  possession,  and  where  cred- 
itors have  become  such  with  or  without 
knowledge  of  mortgage. — Swiggett  vs.  Dodson. 
38  Kan.  702,  718,  17  Pac  Rep.  694.  See  Gass- 
ner  vs.  Patterson,  23  Cal.  299. 

16.  Under  act  of  1867,  as  amended  by  act 
of  1861,  mortgages  of  personal  property  were 
absolutely  void  except  between  parties  where 
statutory  provisions  not  complied  with,  unless 
accompanied  by  delivery  of  property  to  mort- 
gagee.— Bank  of  Uklah  vs.  Gibson  (Cal.  April 
8,  1896).  39  Pac  Rep.  1069,  1070.  See  Meyer  vs. 
Gorham,  6  CaL  822.  323;  Gassner  vs.  Patterson, 
23  CaL  299;  Stringer  vs.  Davis,  80  CaL  318; 
Glenn  vs.  Arnold,  66  Cal.  631. 

17.  Chattel  mortgages  unrecorded  abso- 
lutely void  except  in  cases  provided  for  in 
statute. — Cardenas  vs.  Miller  (Cal.  March  13, 
1895),  39  Pac.  Rep.  783,  785. 

18.  Penalty  for  failure  to  record  promptly 
in  cases  of  mortgage  is  identical  with  penalty 
imposed  by  9  8440  for  failure  to  deliver 
promptly  in  case  of  sale,  failure  resulting  in 
legral  fraud  against  those  whom  statute 
enumerated  and  protected. — Ruggles  vs.  Can- 
nedy,  127  CaL  290,  296,  58  Pac  Rep.  911,  59 
Id.   827,  46  L.   R.  A.   871. 

19.  RECORDATION— DESIGN  AND  EFFECT 
OF. — Record  of  mortgage  as  required  by  tkis 
section  substituted  for  actual  delivery  of  chat- 
tel mortgage  and  continued  change  of  posses- 
sion made  essential  to  effect  transfer  in  other 
cases  by  S  3440  of  code. — Beamer  vs.  Freeman. 
84  CaL  664,  566.  24  Pac.  Rep.  169.  See  Martin 
vs.  Thompson,  68  CaL  3,  4;  Berson  vs.  Nunan, 
63  CaL   660. 

ao.  Directed  by  §2969  is  that  required  by 
this  section  in  order  to  render  mortgage  oper- 
ative as  against  creditors. — Fassett  vs.  Wise, 
116  Cal.  316,  319,  47  Pac  Rep.  47,  1095,  86  L. 
R.   A.    605. 

21.  Equivalent    of    immediate    delivery    and 

continued  change  of  possession. — ^Ruggles  vs. 
Cannedy,  127  Cal.  290.  296,  63  Pac.  Rep.  911.  59 
Id.  827,  46  L.  R.  A.  371.  See  Martin 'vs.  Thomp- 
son, 68  CaL  8;  Berson  vs.  Nunan,  63  CaL  650, 
652. 

22.  Gives  notice  of  mortgage  debt  so  as  to 
render  subsequent  levy  upon  property  wrong- 
ful.— Berson  vs.  Nunan,  63  CaL  650,  552. 

23.  Glve9  notice  to  public  of  all  existing 
encumbrances  upon  real  or  personal  estate  by 
way  of  mortgage. — Berson  vs.  Nunan,  63  Cal. 
650,  562.  See  Griffith  vs.  Douglass.  73  Me.  532. 
634,  40  Am.  Rep.  395. 

24.  Of  mortgage  on  personal  property  other 
than  articles  provided  for  in  code,  does  not 
impart  constructive  notice  to  world. — Bank  of 
Uklah  vs.  Moore,  106  CaL  678,  679,  39  Pac  Rep. 
1071. 

28.  TAKES  PLACE  AT  DBLITERY  of  pos- 
session of  mortgraged  chattels. — Cardenas  va 
Miller  (CaL  March  18,  1895),  89  Pac  Rep.  783. 
785. 

28.  Object  obtained  by  veqinlrlng  recording 
of  mortgage  of  personalty  is  same  as  that 
in  providing  for  registration  of  mortgage  of 
real  estate,  same  general  principles  applying  in 
each  case. — ^Berson  vs.  Nunan,  63  CaL  660.  652. 
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27.  Omission  In  code  to  declare  tliat  those 
upon  wtaom  estate   of  debtor  buif  deToWe   in 

trust  have  rlfirht  to  avoid  mortgage,  not  con- 
sidered as  Important  or  as  invalidatinsr  pro- 
visions of  code. — Ruffsles  vs.  Cannedy,  127 
Cal.  290.  804,  58  Paa  Rep.  911,  69  Id.  827,  46 
Lu   R.  A.  871. 

28.  title:  of  MORTOAOBB  IS  NOT  AF. 
FBGTXa>  by  reason  of  want  of  change  of  po8« 
session  of  mortsaered  property  when  same  is 
executed  and  recorded  pursuant  to  provisions 
of  code. — Berson  vs.  Nunan,  63  Cal.  660,  662. 
See  Heyland  vs.  Badser,  8^  Cal.  404. 

28l     Validity  of   ctaattel    mortsaffes    depends 

upon  their  proper  acknowledgment  and  reg:i0« 
tration  as  upon  their  execution  and  delivery.— 
Cardenas  vs.  Miller  (CaL  March  13,  1895),  89 
Paa  Rep.  788,  785. 

30.  SUFFICIBNCT  OF  —  Certlfleate  as  to 
ehattel  mortcace  vlven  to  corporation  which 
expressly  states  that  party  making  it  was 
duly  authorized  agent  of  mortgagee  authorized 
to  do  all  acts  for  it  in  reference  to  mortgage 
sufficiently  complied  with  provisions  of  statute. 
— San  Francisco  Breweries  vs.  Schurtz,  104  Cal. 
420,  428,  88  Pac.  Rep.  92. 

31.  By  secretary  of  bank  mortgagee  show- 
ing that  "W.  K.  James,  Secretary,"  who  signed 
certificate,  as  "secretary  of  the  Commercial 
Bank  of  Santa  Ana,  mortgagee  in  said  mortgage 
named,"  is  sufficient  as  showing  that  party 
named  as  secretary  was  secretary  of  bank 
and  it  was  unnecessary  to  repeat  after 
''secretary"  what  was  stated  in  body  of  cer- 
tificate, namely  that  he  was  secretary  of  bank, 
mortgagee,  etc. — Yost  vs.  Commercial  Bank, 
94  Cal.  494,  29  Pac.  Rep.  868. 


83.     Mortgage  executed  and  aeeompanled  by 

affidavit  and  acknowledged  under  section 
valid  although  given  for  larger  amount  than 
actually  due. — ^Wood  vs.  Franks,  67  CaL  88,  84, 
7  Pac.  Rep.  60. 

83.  Deposited  In  recorder's  office  with 
proper  officer  for  record  with  accompanying 
affidavit  su&dent  compliance  with  statute  so 
as  to  create  actual  as  well  as  constructive 
notice. — Meherin  vs.  Oaks,  67  CaL  57,  68,  7  Pac. 
Rep.   47. 

84.  Neglect  of  olilcer  to  certify  acknowl- 
edgment does  not  affect  validity  of  mortgage 
w^here  same  is  duly  recorded  and  executed  in 
form  and  formalities  required  by  code.-^ 
Harms  vs.  Silva,  91  CaL  636,  27  Pac  Rep.  1088. 

SB*  Signature  to  affidavit — Not  necessary 
that  parties  staould  sign  affidavit,  sufficient  if 
It  is  taken  by  a  competent  officer  whose  official 
character  is  stated  in  acknowledgment  In- 
dorsed on  same  paper  Immediately  preceding 
affidavit. — Ede  vs.   Johnson,  16   Cal.   68,   67. 

86L  By  partners — ^Wtaep  Insufficient — Ctaattel 
mortgage  given  by  members  of  firm,  affidavit 
of  which  is  signed  by  only  one  partner,  is  in- 
valid although  it  describes  partnership  firm. 
— Butte  Hardware  Co.  vs.  Sullivan,  7  Mont.  807, 
812, 16  Pac.  Hep.  688.  See  Leopold  vs.  Silverman, 
7  Mont.  266,  16  Pac.  Rep.  680;  Nesbit  vs. 
Worts,  87  Ohio  St  378,  382. 

87.  Defective  statement  contained  in  affi- 
davit  not   cured    by   allegations   in    mortgage 


unless  reference  is  made  to  mortgage  In  affi- 
davit.— Butte  Hardware  Co.  vs.  Sullivan,  7 
Mont.  307,  812,  16  Pac.  Rep.  688.  See  Blandy 
vs.  Benedict.  42  Ohio  St.  295,  298. 

n.     PARTIES— AFFECTED    BY. 

88.  PARTIBS  TO  MORTGAGE— HOIV  AF* 
FBCTIfiD  BY  RECORDATION.— Ctaattel  mort- 
gage verlfled  and  recorded  as  required  by 
statute  will  be  valid  as  between  parties  to  it 
even  though  it  is  not  acknowledged  as  required 
by  statute. — Talcott  vs.  Hurlbert,  148  CaL  4, 
6,  76  Pac  Rep.  647. 

89.  Non-recordatlon — Ctaattel  mortgage  upon 
personal  property  may  be  valid  as  common- 
law  mortgage  between  parties,  and  as  against 
all  other  persons  except  creditors  of  mort- 
gager, subsequent  purchaser  in  good  faith  for 
value. — Bank  of  Uklah  vs.  Moore,  106  Cal.  673, 
680,  39  Pac.  Rep.  1071.  See  Hackett  vs.  Man- 
love,  14  CaL  85,  89;  Tregear  vs.  Etiwanda  W. 
Co.,  76  Cal.  537,  9  Am.  St.  Rep.  245,  18  Pac. 
Rep.  658;  Works  vs.  Merritt,  106  CaL  467,  88 
Pac  Rep.  1109. 

40.  Under  old  law,  chattel  mortgages,  un- 
less recorded  void  as  against  all  world  except 
parties  thereto.  —  Cardenas  vs.  Miller  (CaL 
March  18,  1895),  89  Pac  Rep.  783,  785. 

41.  MORTGAGE  WITHOUT  AFFIDAVIT  OR 
ACKNOWLEDGMENT  valid  as  between  par-^ 
ties. — McLeod  vs.  Barnum,  131  CaL  605,  607. 
68  Pac  Rep.  924. 

42.  Valid  as  against  assignee  for  creditors 
claiming  under  debtor's  assignment  as  assignor 
or  mortgager  cannot  confer  upon  his  assignee 
any  larger  right  than  he  himself  has  in  the 
property  in  the  absence  of  statutory  rights. — 
First  Nat.  Bank  vs.  Menke,  128  CaL  108,  106, 
60  Pac.  Rep.  676.  See  Francisco  vs.  Aguirre, 
94  Cal.  180,  182,  29  Pac.  Rep.  496. 

48.  Valid  as  to  all  world  except  creditors  and 
subsequent  purchasers  and  encumbrancers  in 
good  faith  and  for  value. — Cardenas  vs.  Miller, 
(CaL  March  18,  1896).  89  Pac  Rep.  783,  786. 

44.     Mortgage  of  growing  crop  to  be  raised* 

enforceable  as  between  mortgagers  and  mort* 
gagee  even  though  formalities  prescribed  In 
this  section  have  not  been  observed. — Lemon  vs. 
WolflT,  121  CaL  272,  274,  68  Pac.  Rep.  801.  See 
Works  vs.  Merritt,  106  CaL  467,  88  Pac  Rep. 
1109. 

46.  Fact  that  mortgage  In  absence  of  proper 
record  is  expressly  made  void  as  to  purchasers 
and  encumbrancers  for  value  and  good  faith 
implies  that  it  is  valid  as  to  all  others  without 
such  record. — ^Harms  vs.  Sllva,  91  CaL  636,  639, 
27  Pac.  Rep.  1088. 

4e.  THIRD  PARTIES  —  CREDITORS.  —  Re- 
cording of  mortgage  giving  mortgagee  posses- 
sion of  chattels  valid  as  against  attachment  or 
execution. — Berson  vs.  Nunan,  68  Cal.  660,  652. 
See  Swanston  vs.  Sublette,  1  Cal.  124;  Moore 
vs.  Murdock,  26  CaL  614,  616. 

47.  Mortgage  of  ctaattels  not  accompanied 
by  aAdavlt,  aeknowledgedy  proved^and  certified 
and  recorded  according  to  provisions  of  sec- 
tion, is  void  as  agrainst  attaching  creditor  un* 
less  property  is  reduced  into  possession  by 
mortgagee. — Adlard  vs.   Rodgers,  106  CaL  827» 
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HcKtlltcan,  114  Cal.  til.  tIT,  Tl 
68.  CI  Pbo.  R«p.  le. 

^  As  KaklBK  (Bllan  to  c*H»lr  wltb  aUtut* 
■vallabre  only  to  cradltors  of  martKagera  and 
■ubsaquent  purchaaera  and  ancunibraacsra  In 
good  faith.— L«mon  vs.  WolS.  Ill  C«L  172.  ITS. 
S3   Paa   Rep.   801. 

B.  Aa  B*t  «»pirtB(  or  AxtemllDS  worila  of 
Btatnt«  to  parti ea  not  Included  in  tbo  cl&aa 
named  In  It— Talcott  va.  Hurlbart.  141  CaL 
1,    t,   Tl   Pec   Hep.    847. 

*  Aa  B*(  UaUtctf  to  mortKasea  upon  prop* 
titj  enumerated  In  IIVSG,  but  as  applying  to 
•II  mortgage*  of  personal  property. — Works 
vs.  Herrltt  lOG  Cat  467,  470,  Sg  Faa  RBP. 
HOB.  See  Oilman  va.  Curtis,  86  Cal.  116,  4 
Pao.  Rep.  1014;  Tregear  vs.  Etiwanda  W.  Co., 
78  Cal.  SIT,  9  Am.  Bt  Rep.  34E,  18  Fac.  Rep. 
6SB:  Chittenden  va  Pratt.  19  Cat  171.  16  Pacu 
Rep.  618. 

T.  As  aot  restrletlBX  naklas  of  mortgage 
upon  *ny  kind  «f  personal  propertr. — Works 
vm.  Merrltt  lOE  Cat  467,  470.  IS  Pac  Rep.  1109. 

&  As  re««lrlaK  andsvlt  of  all  the  parties 
to  the  mortgage  to  accompany  It  when  re- 
corded, but  not  neceasarlly  alt  the  members  of 
the  corporation  or  the  copartnership  where 
mortgage  la  made  to  or  by  auch  corporation 
or  partnerablp.— AlferlU  va,  Scott,  110  Ca!.  474, 
477.    81   Pae.   Rep.   73G. 

Bee  Mode  a  to  Bank  va  Owena,  111  Cat  lit, 
Bt  Fan.  Rep.   EGl. 

•.  As  BDbaUtDttnK  reoord  of  the  mortgage 
for  the  actual  delivery  and  continued  change 
ot  poBsesslon  made  esaentlal  to  affect  transfer 
In  other  caaes  by  (1440.- — Reamer  va.  Freeman, 
84  Cal.  SE4,  SE6,  14  PaC  Rep.  189.  Sea  Martin 
va.  ThonipBOD,  61  Cat  1,  4;  Berson  va.  Nunan, 
61  Cat  EGO. 

]«.  Wllk  H  IISB.  1170  as  showing  sufficiency 
of  registration  required. — Haherin  vs.  Oaks. 
67  Cat  67,   B8,   7  Pac   Rep.   47. 

11.  TERMS  "OOOD  FAITH,"  AMD  "BONA 
FIDB  PCRCUASBH,"  as  used  tn  code,  con- 
strued and  Interpreted  according  to  rules  of 
equity  Jurisprudence. — Cardenaa  vs.  Miller  (Cal. 
March  13,  1895),  39  Fac.  Rap.  788,  78E.  gee 
Wells  F.  A  Co.  vs.  Smith,  1  Utah  IS,  51. 

19.     LAWS— NAT  VltH      OF,— Rcdstry      lairs 

may   affect   vested   rights. — Bank   of  Uklah   vs. 
Moore,   IDS   Cal.   ET3,  6S0.   IS  Pac.   Rep.   1071. 

IS.  COHPLIAWCE— N&CESSITr  OF-.— stal- 
■te  relsttng  to  flllng  ot  ckattel  morlencr  niid 

making    same    void    aa    agalnat    iMrsoiia    oilier 
than  parties  themaelvea.  atrtctly  comfjlled  wiilt 
— Ryan   D.    Co.   va.  Hvambsahl,   89   Wis.    fii     ,   . 
61    N.   W.   Rep.   889.      Sea   Swlggett  va,    Doda,. 
38  Kan.   TOI,  713,  IT  Pac.  Rep.   E91. 

14.  Right  ts  aneetlas. — Compliance  n|i 
formalitlea  of  atatute  cannot  be  queatlont 
except  by  creditor  who  haa  acquired  Uen  upor. 
mortgaged  property  by  virtue  of  due   proceed 


authorising  salsure. — Lemon  vs.  Wolff 
171.   I7S,    El   Pao.   Rep.  801. 

IS.     MON-COHPLIANCB  —  Bffe«t      ol  ~- 
gage  wholly  and  entirely  void  wbara  ai«i 


21  C 


mortgager  la  In  possession,  nr 
Itors  have  become  auch  n-lt 
knowledge  of  mortgage. — Swic^ 
38  Kan.  701.  718,  IT  Pae.  Rep, 
ner  vs.  Patterson,  13  Cal.   £9[(. 

18.    Under  act   of   1S57,   an    '. 
of  1861,   mortgages  of  persnr,.i. 
absolutely  void  except   betw< - 
statutory  provisions  not   c<. 
accompanied  by  delivery    l, 
gagea — Bank  or  Uklah    v., 
1,  189B).  I>  Pac.  Rep.  l'-:\-     ■ 
Oorham,  E  Cal.  3£Z.   32D:   ■- 
18    Cat    IBS;    Stringer    •- 
Olenn   va.  Arnold.    66    r-:. 

IT.  Chattel  mori',; 
lutely  void  except  ; 
atatute.— Cardenas  i  . 
18BE},   19   Pac.   Rrp.    :- 

II.     Penalty    r.>r    ■ 
In  cases  of  mori:- 
Imposed      by      S  " ' 
promptly  In   c:i'- 
legal      fraud 
enumerated    n-    ■ 
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ode  provisions,   and  proceeds  tlier«of  cannot 
u  applied  to  deficiency  Judfirment  under  first 

.nortgrase. — Modesto  Bank  vs.  Owens,  121  CaL 

223,  225,  63  Pac.  Rep.  662. 

72.     BVIDISNC1&— Notes    and    ehattel    mort- 

sase  of  crop  executed  by  mortsraerer  are  admis- 
sible In  evidence  in  action  brought  to  recover 
possession  from  sheriflT  seizing:  under  attach- 
ment at  instance  of  creditor  for  purpose  of 
showing  consideration  for  which  mortgage  was 
executed. — Byrnes  vs.  Hatch,  77  Cal.  241,  244, 
19  Pac.  Rep.  482. 

WHEN  VOID  AS  TO  THIRD  PERSONS.    A 

y  vessel  under  the  flag  of  the  United  States  is 
than  the  mortgager,  his  heirs,  and  devisee,  and 
>f),  unless  the  mortgage  is  recorded  in  the  ofiSce 
>ueh  vessel  is  registered  or  enrolled. 

Enacted  March  21,  1872. 

etc 


21.    By 
faig  that-W.] 
eertlfleate,  as 
Bank  of  Saata 
named,'*  Is 
named  sb 
and    it    iraf 
••secretary"  wia 
tlflcate,  namdr 
mortgagee,  etc 
»4  Cal  494.  2^ 


McKilUcan, 
68.   57  Pac 


Rep.  76  (construed  and  applied  with  other  seo* 
tlons). 

2.  AS  TO  FORBCLOSURB  OF  MORTOAOB 
ON  SHIP  AND  APPLICATION  OF  PURCHASB 
MONEY,  see  Toby  vs.  Oregon  Pac.  R«  Co.,  %% 
CaL  490,  498,  83  Pac.  Rep.  660. 


•xi£D.  A  mortgage  of  personal  property  must  be  re- 
•vTity  recorder  of  the  county  in  which  the  mortgager 
ii.y  in  which  the  property  mortgaged  is  situated,  or  to 


Mrch  21,  1872;  amended  bj  Code  Commission,  Act  March 
Vmdts.  1000-ly  p.  41 7y  held  onconstitutiona],  see  history. 


■fidsTit    aad 
iralid  althovgfc 
actually 


.  referred  to,  etc. 
ice  to  recordatior 


1  necessaiy. 

nlty. 

CONSnrRUBD,     RE^• 

Person  vs.  Nunan,  63 
nnd  applied);  Fassett 
319.    321,    822,    823,    47 
^i.   R.  A.   505    (construed 
vs.  McKlIlican,  124  Cal. 
Rep.   68,   67   Pac.   Rep.  76 
pd    with   other  sections); 
127  Cal.  290,  298,  63  Pac. 
t«;  L.  R.  A.  871   (referred 

'ordntlon    directed    by 

■  ».v  %  2957  to  render 

■    ainst  creditors. 

0,   321,   47   Pac 

NPY    OP. — Re- 

to    sheriff    of 

s  subsequent 

Berson     vs. 

V  partner* 

te  unless 
idlvldual 


partners  reside. — Stewart  vs.  Piatt,  101  U.  8. 
781,  bk.  25  If.  ed.  816,  reversing  Piatt  vs.  Stew- 
art, 18  Blatchf.  C.  C.  481,  19  Fed.  Cas.  852. 

6.  Partnership  morti^agre  made  in  firm  name 
and  slgrned  by  partner  residing  in  the  state 
and  county,  filed  In  office  of  clerk  of  township 
where  such  partner  resided,  and  where  business 
Is  carried  on,  held  valid  as  to  property  de- 
scribed therein  and  situated  in  another  town- 
ship where  other  partner  resided  out  of  state. 
— Hubbardston  I*  Co.  vs.  Covert,  85  Mich. 
254. 

C     PIjACES — ^Actnal  resldenee  coatrols  place 

of  filins.— Stewart  vs.  Piatt,  101  U.  &  781,  bk. 
26  L.  ed.  816. 

7.  Recital  of  residence  in  mortgragre  is  of  no 
Importance  so  far  as  reerlstratlon  Is  concerned. 
—Stewart  vs.  Platt.  101  U.  &  781,  bk.  25  L. 
ed.  816. 

8.  Rights  depend  not  upon  recitals  or  rep- 
resentations of  mortgagrer  as  to  residence, 
but  upon  fact  of  such  residence. — Stewart  vs. 
Platt,  101  U.  8.  731,  bk.  25  L.  ed.  816. 

9.  Where  partnership  is  definitely  located 
and  carrying:  on  Its  business  may  be  said  to 
be  Its  residence  for  purposes  of  complying: 
with  provisions  of  statute  and  determining: 
proper  place  for  filing  of  chattel  mortg:age  upon 
partnership  property. — ^Hubbardston  Ij.  Co.  vs. 
Covert,  86  Mich.   254. 

lOw     RBMOVAL.  —  E2FFBCT     OF.  —  Kertsase 
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Ut,  U  Pm.  B«».  ttt;  Alfttrita  Tik  iootti  Itt 
CaL  474.  411,  61  Pao.  Rapw  Tti. 


▼oM  aa  asalaat  eraiiton.— I4«B  aoquirad 
by  attachment  before  reoordlns  morifface.  at- 
tachment preventinfiT  title  from  paeein^  to 
mortfirasee. — Beamer  vb.  Freeman,  t4  CaL  65 4» 
666,  24  Pac  Rep.  169;  Cardenas  ys.  Miller  (CaL 
March  18, 1896),  39  Pac  Rep.  788,  786.  See  Ship- 
man  vs.  ^tna  Ina  Co.,  29  Conn.  246,  264. 

49.  Unless  recorded  in  same  manner  as 
£prant8  of  real  property. — ^Beamer  vs.  Freeman, 
84  Cal.  654,  656,  24  Pac.  Rep.  169. 

60.  Good  faith  not  condition  as  to  creditors, 
mortgragre  unrecorded  is  declared  void  without 
qualification  as  to  them. — Cardenas  va  Miller, 
108  Cal.  260,  252,  49  Am.  St.  Rep.  84,  41  Pac. 
Rep.  472. 

51.  MORTOAOB  EXBCVTBD  BY  MORT- 
OAOBRS  IN  THEIR  INDIVIDUAIi  names  and 
not  in  firm  name,  accompanied  by  affidavit  In 
due  form  by  mortsaffers  and  mortsasee,  but 
not  acknowledged,  proved,  or  certified  as  re- 
quired by  section  although  recorded,  is  defect- 
ive as  chattel  mortgage  as  agrainst  attachingr 
creditors,  althougrh  it  may  be  ffood  as  between 
parties  themselves. — Adlard  vs.  Rodgrers,  106 
Cal.  827,  330,  882,  88  Pac.  Rep.  889. 

SSL     MORTGAGE  GIVEN  FOR  LARGER  SUM 

than  due  by  mortgagrer  to  mortgrasee  to  secure 
both  present  Indebtedness  and  future  advances 
not  fraudulent  In  law  as  to  creditors,  because 
g^iven  for  larger  sum  than  is  due,  even  though 
mortgage  does  not  expreas  upon  Its  face  that 
excess  was  for  future  advances. — ^Wood  va 
Franks,  67  Cal.  82,  85,  7  Pac.  Rep.  60. 


58.  Parctaaacrs. — Subseqivent  purchasers  aad 
saeambrsnceni  witbtia  thia  sectloa  must  be 
such  as  are  in  good  faith,  in  order  that  mort- 
gage may  be  void  against  them;  there  must  be 
an  honest  intention  to  abstain  from  taking  any 
unconscientious  advantage  over  another,  and 
in  absence  of  all  information  or  belief  of  facts 
sufficient  to  render  transaction  unconscien- 
tious.— Cardenas  vs.  Miller  (Cal.  March  13, 
1896),  89  Pac.  Rep.  788,  786. 

54.  MORTGAGE  OF  PERSONAL  PROPERTY 
TOID  against  creditors  and  subsequent  pur- 
chasers and  encumbrancers  of  property  in  good 
faith  and  for  value,  unless  executed,  acknowl- 
edged, and  recorded  as  prescribed. — ^Bishop  vs. 
McKlllican,  124  Cal.  821.  830,  71  Am.  St.  Rep.  68, 
67  Pac.  Rep.  76. 

66.  Unless  accompanied  by  affidavit  and  ac- 
knowledged, proved,  certified,  and  recorded  in 
like  manner  as  grants  of  real  property. — 
Harms  vs.  Silva,  91  Cal.  686,  689,  27  Pac  Rep. 
1088. 

54L  UNRECORDED  IVITHOUT  DELIVERT 
of  property  to  mortgagee  void  as  against  sub- 
sequent purchasers  or  creditors  even  with 
notice. — Simpson  va.  Harris.  81  Nev.  868,  868, 
81  Pac   Rep.   1009. 

67.  Voidable  only  at  instance  of  subsequent 
purchasers  and  bona  fide  creditors. — Hackett 
va  Manlove,  14  Cal.  86,  89. 

58.  PURCHASERS  OF  MORTGAGEES  PRO- 
TECTED against  prior  unrecorded  mortgaga 
on  personal  chattels  only  when  taken  in  good 
faith  and  for  value — Cardenas  vs.  Miller,  108 


CaL  260.  868.  49  Am.  St.  Rapw  14,  St  Pac  Rap. 

788,  41  Id.  472. 

69.  Purchaser  of  building  included  in  moxt- 
gage  of  printing-office  plant  after  commence- 
ment of  foreclosure  proceeding's  takes  with 
full  knowledge  of  mortgragee's  lien,  and  Is 
bound  thereby  even  though  same  may  not  be 
included  in  list  of  property  made  by  statute 
subject  of  chattel  mortgage. — Tomlinson  va 
Ayres,  117  Cal.  568,  672,  49  Pac.  Hep.  717. 

60.  Purchaser  of  crop  mortgaged  to  secure 
payment  of  rent,  by  deed  executed  and  properly 
recorded,  taking  property  with  notice,  is  guilty 
of  conversion  and  liable  therefor  at  suit  of 
mortgagee. — Chittenden  vs.  Pratt,  89  Cal.  17S, 
183,  26  Pac  Rep.  626. 

•I*  Tenimt  of  mortgager.  —  Mortgage  on 
growing  crops  containing  provision  for  ap- 
pointment of  receiver  on  foreclosure  proceed- 
ings to  collect  rents  and  profits,  not  accompa- 
nied by  affidavit  as  required  in  such  mortgage 
and  not  recorded  or  indexed  as  chattel  mort- 
gage, confers  no  right  upon  receiver  to  crops  as 
against  tenant  under  mortgager  holding  lease 
without  knowledge  of  such  mortgage. — Scott 
va  Hotchkiss,  116  Cal.  89,  94.  47  Pac.  Rep.  45. 

48.  Notice.  —  Pvretaaser  of  property  with 
notice  of  chattel  mortgage  Hen,  although  prop- 
erty is  not  included  in  list  of  personal  property 
made  subject  of  mortgrage  by  statute,  takes  no 
title  which  will  defeat  mortgage. — Tomlinson 
va  Ayres,  117  Cal.  668,  672,  49  Pac  Rep.  717. 

63.  Bound  by  notice  imparted  by  recording 
of  mortgage. — Berson  vs.  Nunan,  68  Cal.  550. 
662. 

64.  Even  though  not  executed  according  to 
formalities  of  statute. — ^Works  vs.  Merritt,  105 
Cal.  467,  470,  88  Pac.  Rep.  1109. 

66.  Taking  transfer  after  commencement  of 
foreclosure  proceedings  takes  with  full  notice 
of  a  lien  of  mortgagee  and  subject  thereto. — 
Tomlinson  T8.  Ayres,  117  CaL  568,  672,  49  Pac 
Rep.   717. 

m.  ACTUAL  NOTICE  TO  CREDITOR  OF 
CHATTEL  MORTGAGE  NOT  FIL.ED  pursuant 
to  provisions  of  act  will  not  debar  him  from 
taking  property  by  attachment  or  execution. — 
Ryan  D.  S.  Co.  va  Hvambsahl,  89  Wis.  61. 
65,  61  N.  W.  Rep.  299.  See  Gassner  va  Patter- 
son, 28  Cal.  299;  Long  va  Cockern,  128  111.  29. 
21  N.  B.  Rep.  201;  Garland  vs.  Plummer.  72 
Me.  897.  400. 

67.  Mortgage  upon  real  estate  and  'Vents. 
Issues,  and  profits  thereor*  does  not  cover  crop 
so  as  to  bind  subsequent  mortgagee  of  such 
crop  with  notice  thereof  when  not  executed 
pursuant  to  i>rovlsions  of  code. — Modesto  Bank 
va  Owens,  121  Cal.  228,  226,  68  Pac  Rep.  552. 


S8.  Svliaeqaeat  eaiiipllaaee« — Svbae^veat  af- 
fldavlt  made  by  Mortgagee  without  any  record 
of  instrument  is  no  compliance  with  statute 
and  gives  no  additional  validity  to  mortgage 
previously  recorded  as  against  third  partiea 
— Alferits  vs.  Scott,  130  Cal.  474,  477,  62  Pac 
Rep.  736. 

69.  Even  if  attached  to  mortgage  would  be 
notice  only  from  date  of  recordation. — Alferits 
vs.  Soott,  180  CaL   474,  477,  62  Pac  Rep.  736. 

70w  REMEDIES,  PLEADING  AND  PRAC- 
TICE.— Direct  averment  to  complaint  not  de- 


Tit.  XIV,  ell.  II,  art.  III.] 
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nled  by  answer  that  at  time  of  execution  of 
chattel  mortsa^e  party  makln^r  certificate  was 
duly  authorized  to  act  in  resrard  thereto  as 
agent  of  mortsasee  Is  sufllcient  proof  of  his 
aspency. — San  Francisco  Breweries  vs.  Schurts, 
104  Cal.  420,  428.  S8  Pac.  Rep.  92. 

71.  Deflclency  Jadffmeat.  —  Mortfiraffo  upon 
real  estate  and  "rents,  issues,  and  profits 
thereof"  not  executed  as  code  requires  with 
respect  to  chattel  mortgragres  does  not  create 
a  Hen  upon  crop  valid  as  against  subsequent 
Aiortsage  of  such  crop  executed  pursuant  to 


code  provisions,  and  proceeds  thereof  cannot 
be  applied  to  deficiency  Judsrment  under  first 
mortgraere. — ^Modesto  Bank  vs.  Owens,  121  Cal. 
223,  226,  63  Pac.  Rep.  652. 

72.  BVIDKNCIO — Notes  and  duittel  mort- 
sase  of  crop  executed  by  morteragrer  are  admis- 
sible in  evidence  in  action  brought  to  recover 
possession  from  sheriflT  seizing  under  attach- 
ment at  instance  of  creditor  for  purpose  of 
showing  consideration  for  which  mortgage  was 
executed. — Byrnes  vs.  Hatch,  77  Cal.  241,  244, 
19  Pac.  Rep.  482. 


§j2958.    HOBTGAGE  OF  SHIPS,  WHEN  VOID  AS  TO  THIBD  PERSONS.    A 

mortgage  of  any  yessel  or  part  of  any  vessel  under  the  flag  of  the  United  States  is 
void  as  against  any  person  (other  than  the  mortgager,  his  heirs,  and  devisee,  and 
persons  having  actual  notice  thereof),  unless  the  mortgage  is  recorded  in  the  ofiSce 
of  the  collector  of  customs  where  such  vessel  is  registered  or  enrolled. 

History:    Enacted  March  21,  1872. 

1.  Applied,  eited,  eonstraed,  referred  to,  etc 

2.  Foreclosure  of  mortgage  on  ship. 


1.  APPLiIFSD,  CITBDy  CONSTRUBD,  RB« 
FERRED  TO,  etc.  In:  Bishop  vs.  McKlUlcan, 
124  Cal.  821,  827,  71  Am.  St.  Rep.  68,   67  Pac 


Rep.  76  (construed  and  applied  with  other  sec- 
tions). 

2.  AS  TO  FORBCLOSURB  OF  MORTOAGB 
ON  SHIP  AND  APPLICATION  OF  PURCHASE 
MONEY,  see  Toby  vs.  Oregron  Pac  R,  Co.,  98 
Cal.  490.   498,  83  Pac.  Rep.  550. 


§  2959.  WHEBE  BEOOSDED.  A  mortgage  of  personal  property  must  be  re- 
corded in  the  office  of  the  county  recorder  of  the  county  in  which  the  mortgager 
resides,  and  also  of  the  county  in  which  the  property  mortgaged  is  situated,  or  to 
which  it  may  be  removed. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history, 
S  4  ante. 


1.  Applied,  eited,  construed,  referred  to,  etc. 

2.  Construed — With  reference  to  recordatior 
3-5.  Effect  and  sufficiency  of. 

'6-9.  Places-Residence,  etc. 

10.  RemoTal — Effect  of. 

11.  Time — Immediate  record  neeessaiy. 

12.  Failure  to  record — Penalty. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
IPERRED  TO,  etc.,  in:  Berson  vs.  Nunan,  63 
Cal.  550,  661  (construed  and  applied);  Fassett 
vs.  Wise,  115  Cal.  816,  819,  821,  822,  323,  47 
Pac.  Rep.  47,  1095,  36  Ix  R.  A.  605  (construed 
and  applied);  Bishop  vs.  McKillican,  124  Cal. 
323,  327,  71  Am.  St.  Rep.  68,  67  Pac.  Rep.  76 
(construed  and  applied  with  other  sections); 
Rugsrles  ▼"•  Cannedy,  127  Cal.  290,  298,  68  Pac. 
Rep.  911,  69  Id.  827,  46  L.  R.  A.  871  (referred 
to). 

2.  CONSTRUED. — Recordation  directed  by 
ttafm  eectloa  Is  that  required  by  {  2967  to  render 
mortgragre  operative  at  all  as  against  creditors. 
— Fassett  vs.  Wise,  115  Cal.  816,  321,  47  Pac. 
Rep.  47.  1095,  86  L.  R.  A.  505. 

S.  EFFECT  AND  SUFFICIENCY  OF.— Re- 
cordlnsr  of  mortflraare  is  notice  to  sheriff  of 
existence  of  morterase  debt,  and  his  subsequent 
levy  upon  property  is  illegral. — Berson  vs. 
Nunan,  63  Cal.  550,  551. 

4.  CHATTEL.  MORTGAGE  given  by  partner- 
ship firm  void  under  New  York  statute  unless 
filed    in    the    city    or    town    where    individual 


partners  reside. — Stewart  vs.  Piatt,  101  U.  8. 
781,  bk.  26  L.  ed.  SI 6,  reversing  Piatt  vs.  Stew- 
art. 18  Blatchf.  C.  C.  481,  19  Fed.  Cas.  852. 

6.  Partnership  morttpagre  made  in  firm  name 
and  signed  by  partner  residingr  in  the  state 
and  county,  filed  in  office  of  clerk  of  township 
where  such  partner  resided,  and  where  business 
Is  carried  on,  held  valid  as  to  property  de- 
scribed therein  and  situated  in  another  town- 
ship where  other  partner  resided  out  of  state. 
— Hubbardston  I*  Co.  vs.  Covert,  86  Mich. 
254. 

C     PLACE — ^Actual   residence  eoatrols  place 

of  filing.— Stewart  vs.  Piatt,  101  U.  8.  781,  bk. 
26  Ix  ed.  816. 

7.  Recital  of  residence  In  mortgage  is  of  no 
Importance  so  far  as  registration  is  concerned. 
—Stewart  vs.  Piatt,  101  U.  &  781,  bk.  26  L. 
ed.  816. 

8.  Rights  depend  not  upon  recitals  or  rep- 
resentations of  mortgager  as  to  residence, 
but  upon  fact  of  such  residence. — Stewart  vs. 
Piatt,  101  U.  8.  731,  bk.  25  L.  ed.  816. 

9.  Where  partnership  is  definitely  located 
and  carrying  on  its  business  may  be  said  to 
be  its  residence  for  purposes  of  complying 
with  provisions  of  statute  and  determining 
proper  place  for  filing  of  chattel  mortgage  upon 
partnership  property.— Hubbardston  Lb  Co.  vs. 
Covert,  86  Mich.   264. 

lOw     REMOVAL  —  EFFECT     OF.  —  Kartcas« 
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tr9  ehattels  remoT^d  to      gl99  vs.   Cannedy,    127   Cat    290,    298.   6S   Pac. 

R«p.  911,  69  Id.  827.  48  L.  R.  A.  871. 
8e«  post  8  2965  note  par.  7. 

la.   rmNAM/TY  for  failuric  to  rbcoro 

promptly  In  case  of  chattel  mortsagre  is  identi- 
cal with  the  penalty  by  i  3440  for  a  failure  to 
deliver  promptly  in  case  of  sale. — Rugr^les  vs. 
Cannedy,  127  Cal.  290.  298,  53  Pac.  Rep.  911. 
69  Id.  827,  46  li.  R.  A.  371. 


another,  before  tame  recorded,  la  not  yalid  as 
against  creditors  until  recorded  In  both  coun- 
ties.— ^Ruffffles  vs.  Cannedy,  127  CaL  290,  298, 
68  Pao.  Rep.  911,  69  Id.  827,  46  U  R.  A.  871.  B— 
Fassett  vs.  Wise,  115  CaL  816,  47  Pac  Rep. 
41,  1095,  86  L.  R.  A.  505. 

11.    TIMB — IflUiedlate  record  is  required  un- 
der code  in  lieu  of  immediate  delivery. — ^RufiT- 


§  2960.  PROPEBTT  IN  TRANSIT,  WHERE  TO  BE  RECORDED.  For  the  pur- 
poses  of  this  article,  property  in  transit  from  the  possession  of  the  mortgagee  to 
the  county  of  the  residence  of  the  mortgager,  or  to  a  location  for  use,  is,  during 
a  reasonable  time  for  such  transportation,  to  be  taken  as  situated  in  the  county  in 
which  the  mortgager  resides,  or  where  it  is  intended  to  be  used. 

History:    Enacted  March  21,  1872. 

ApvUedy   citedy   eoastraedt   referred  to,   etc.       71  Am.  St  Rep.  68,  67  Pac.  Rep.  76  (construed 
in:     Bishop  va  McKiliican,   124  Cal.   821,   32/,       and  applied  with  other  sections). 

§2961.  PBOPEBTT  OF  A  OOHMON  OABBIEB,  WHERE  TO  BE  BE- 
OOBDED.  For  a  like  purpose,  personal  property  used  in  conducting  the  businesi 
of  a  common  carrier  is  to  be  taken  as  situated  in  the  county  in  which  the  principal 
office  or  place  of  business  of  the  carrier  is  located. 

History:    Enacted  March  21,  1872. 

Applied,    cited,   eonstrved,   referred   to,    etc,      71  Am.  St  Rep.  68,  57  Pac  Rep.  76  (construed 
in:     Bishop  va   McKillican,  124  CaL   321,   827,      and  applied  with  other  sections). 

§  2962.  BEOOBDED  IN  DIFFEBENT  PLACES.  A  single  mortgage  of  per- 
sonal property,  embracing  several  things  of  such  character  or  so  situated  that 
by  the  provisions  of  this  article  separate  mortgages  upon  them  would  be  required 
to  be  recorded  in  different  places,  is  only  valid  in  respect  to  the  things  as  to 
which  it  is  duly  recorded. 

History:    Enacted  March  21,  1872. 

1,  Applied,  cited,  constmed,  referred  to,  etc.  TO  portion.— Chattel  mortsase  properly  llled 

2.  Effect  when  properly  filed  as  to  portion  of      as  to  portion  of  property  contained  therein  not 

property.  invalid  as  to  such  property  by  reason  that  it 

8.  Place  of  filing — Besidence.  ^^^  not  properly  filed  with   regrard  to  other 

property  situated  in  another  Jurisdiction. — 
Hubbardston  L.  Co.  va  Covert,  35  Mich.  254, 
260. 

S.  FIIiINO  OF  MORTGAGE  IS  RBI^UISITK, 
not  where  property  may  happen  to  be  at  time, 
but  where  mortgragrers  reside,  where  tliey  are 
resident  mortgagrers. — Hubbardston  Ij.  Co.  vs. 
Covert,  36  Mich.  264.  260. 

See  ante  9  2969  note  pars.  6-9. 


1.  APPLIED,  CITED,  CONSTRUED, 
FERRED  TO,  etc.,  in  Bishop  vs.  McKillican, 
124  Cal.  321,  827,  71  Am.  St  Rep.  68,  57  Pac 
Rep.  76  (construed  and  applied  with  other  sec- 
tions); Ruggles  vs.  Cannedy,  127  Cal.  290,  310, 
63  Pac.  Rep.  911,  69  Id.  827,  46  Lb  R.  A.  871 
(construed  and  applied  in  dis.  op.). 

a.     EFFECT  WHEN  PROPERLY  FILED  AS 


§2963.  PERSONAL  MORTGAGE  HAT  BE  RECORDED.  Except  as  it  is 
otherwise  in  this  article  provided,  mortgages  of  personal  property  may  be  acknowl- 
edged, or  proved  and  certified,  recorded  in  like  manner  and  with  like  effect  as 
grants  of  real  property;  but  they  must  be  recorded  in  books  kept  for  personal 
mortgages  exclusively. 

History:    Enacted  March  21,  1872. 

Applied,    cited,    constroed,   referred    to,    etc.,  1173  and  notes;  also  ante  f  29S7  and  note   pars. 

In:      Bishop   vs.   McKillican.   124   Cal.   321,    827,  19-25. 

71  Am.  St.  Rep.  68,  67  Pac.  Rep.  76  (construed  As  to  effect  of  recordlaar  or  waat  thereof  see 

and  applied  with  other  sections).  ante  191213-1218  and  notes. 

As   to   mode   of  recordlnff,  see   ante   SS 1169- 
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§  2964.  OEBTIFIED  COPIES  MAT  BE  BEOOBDED,  WHEN.  A  certified  copy 
of  a  mortgage  of  personal  property  once  recorded  may  be  recorded  in  any  other 
county,  and  when  so  recorded  the  record  thereof  has  the  same  force  and  effect  as 
though  it  was  of  the  original  mortgage. 

History:    Enacted  Umh  21,  1872. 

Applied,    cited,   coBBtraed,   referred    tm^   •to*       71  Am.  St.  Rep.  68,  67  Pac.  Rep.  76  (construed 
In:     Bishop  vs.  McKilllcan*   124  CaL  831,  387,      and  applied  with  other  sections). 

§2966.    PBOPEBTT    EXEMPT    FBOM  EFFECT  OF  HOKTOAOE,  WHEN. 

When  personal  property  mortgaged  is  thereafter  by  the  mortgager  removed  from 
the  county  in  which  it  is  situated,  it  is,  except  as  between  the  parties  to  the  mort- 
gage, exempted  from  the  operation  thereof,  unless  either : 

1.  The  mortgagee,  within  thirty  days  after  such  removal,  causes  the  mortgage  to 
be  recorded  in  the  county  to  which  the  property  has  been  removed ;  or, 

2.  The  mortgagee,  within  thirty  days  after  such  removal,  takes  possession  of  the 
property,  as  prescribed  in  the  next  section. 

History:    Enacted  March  21,  1872. 


'   1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed — As  adding  condition  subsequent. 
8-5.  Same — With  reference  to  application — In- 
tention. 

6.  Legislature — Intention  of. 

7.  Terms  "reside"  and  "situated" — ^How  con- 

strued. 

1.  APPMBD,  CITBD,  CONSTRVBD,  RB- 
FERRBD  TO,  etc.,  in:  Fassett  vs.  Wise,  115 
Cal.  816,  819.  820,  823.  47  Pac.  Rep.  47,  1095. 
36  L.  R.  A.  605  (construed  and  applied);  Bishop 
vs.  McKlllican,  124  Cal.  821,  327.  71  Am.  St. 
Rep.  68,  57  Pac.  Rep.  76  (construed  and  ap- 
plied with  other  sections);  Rusgles  vs.  Can- 
nedy,  127  Cal.  290,  298,  53  Pac.  Rep.  911,  69 
Id.  827,  46  !>.  R.  A.  371  (referred  to). 

Am  to  effect  of  reaioval  of  mortsased  prop- 
erty Into  another  state,  see  monograph lo  note 
70  Am.  Dec.  66-72. 

a.  CONSTRUBD  AS  ADDING  sort  of  condi- 
tion subsequent  which  if  not  complied  with 
may  defeat  mortpagre  after  it  has  been  re- 
corded so  as  to  be  operative  agrainst  creditors. 
— Fassett  vs.  Wise,  116  CaL  816,  820,  47  Pao. 
Rep.  47.  1095,  86  U  R.  A.  505. 

3.  As  applying  to  removal  taking  place  after 
mortgrasre  has  been  recorded  so  as  to  be  ef- 


fectual against  creditors. — Fassett  vs.  Wise. 
116  Cal.  316.  819,  47  Pac.  Rep.  47,  1096,  36  L. 
R.   A.   606. 

4.  As  intendiner  that  mortsagre  should  be 
recorded  at  once  where  mortgagrer  then  resided 
and  where  property  was  then  situated. — Fas- 
sett va  Wise,  116  Cal.  316,  320,  47  Pao.  Rep. 
47,  1095.  86  L.  R.  A.  505. 

5  As  not  applying:  to  case  where  chattel  mort- 
gragre  has  been  executed  In  one  county  and  g:o6ds 
removed  to  another  before  being:  recorded  any- 
where.— Rugrsrles  vs.  Cannedy,  127  Cal.  290,  298, 
53  Pac.  Rep.  911,  59  Id.  827,  46  L.  R.  A.  371. 
See  Fassett  vs.  Wise,  115  Cal.  816.  47  Pac 
Rep.   47,  1095,  86  L.  R.  A.  605. 

«.  liBGISLiATIVB  INTBBTTIOIV  that  mort- 
gsige  should  be  recorded  at  once  where  mort- 
gager resided  and  where  property  was  then 
situated. — Fassett  vs.  Wise,  115  Cal.  316,  320, 
47  Pac.  Rep.  47,  1095,  36  L.  R.  A.  506. 

7.     TERMS     'OIBSIDB"     AND     '^SITUATED'* 

construed  as  referringr  to  time  of  execution  of 
mortfipase. — Fassett  vs.  Wise,  115  Cal.  316,  320, 
47  Pac  Rep.  47,  1095.  36  L.  R.  A.  605.  See 
First  Nat.  Bank  vs.  Weed,  89  Mich.  357,  60 
N.  W.  Rep.  864. 

See  ante  9  2969  and  note  par.  11. 


§  2966.    HAY  BE  TAKEN  BY  HOKTGAGEE  AS  A  PLEDGE,  WHEN.    If  the 

mortgager  voluntarily  removes  or  permits  the  removal  of  the  mortgaged  property 
from  the  county  in  which  it  was  situated  at  the  time  it  was  mortgaged,  the  mort- 
gagee may  take  possession  and  dispose  of  the  property  as  a  pledge  for  the  payment 
of  the  debt,  though  the  debt  is  not  due. 

History:    Enacted  March  21,  1872. 

Applied,   cited,   conetrocd,   referred   to,    etc.,       71  Am.  St.  Rep.  68.  57  Pac.  Rep.  76  (construed 
In:     Bishop  vs.   McKiUlcan,  184  CaL   821,   327,      and  applied  with  other  eections). 

§2067.  HOW  FOBEOLOSED.  A  mortgagee  of  personal  property,  when  the 
debt  to  secure  which  the  mortgage  was  executed  becomes  due,  may  foreclose  the 
mortgager's  right  of  redemption  by  a  sale  of  the  property,  made  in  the  manner  and 
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upon  the  notice  prescribed  by  the  title  on  *' pledge,"  or  by  proeeediiifi  under  the 

code  o£  civil  procedure.        History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstnxed,  referred  to,  etc 

2.  Mortgagee's  remedies — Entitled  to  two. 
9,4.  Same  —  Difference   between   mortgage   on 

land  and  personalty. 
5-7.  Same— Prior  to  statute. 
^•10.  Same — Power    to    compel    redemption    op 
foreclose— Sales,  etc. 

11.  Same— Notice  of  sale. 

12.  Same  —  Deficiency  judgment  as  affecting 

crops. 

13.  Tenant  of  mortgager — ^When  not  affected 

by  foreclosure. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  REV 
PBRRED  TO,  etc,  !n:  Bishop  vs.  McKlllican, 
124  Cal.  321,  827,  71  Am.  St.  Rep.  68.  57  Paa 
Rep.  76  (construed  and  applied  with  other  sec- 
tions). 

A«  to  lisrbts  amd  remedies  of  chattel  rnort* 
sasrera  where  property  has  been  wronarfully 
aold,  see  monoffraphio  note  16  Am.  St.  Rep. 
499-503. 

Aa  to  forecloanre  of  mortvasea,  see  Code 
Civ.  Proc,  19  726-728  note. 

S.     MORT6AGBE3     HAS     TWO     RBMBDIBSS, 

either  of  which  he  may  pursue  at  his  election. 
Wilson  vs.  Brannan,  27  Cal.,  258,  270.  See 
Wrigrht  vs.  Ross,  86  Cal.  414,  429;  Bryant  vs. 
Carson  River  L.  Co.,  8  Nev.  818,  318,  93  Am. 
Dec.  403. 

8^  DIFFE3RRNCB  BXIST9  BBTWBBN  mort- 
fipasres  of  land  and  mortgaigeB  of  personal  prop- 
erty In  reerard  to  rights  of  mortsraffee  after 
breach  of  condition. — Wilson  vs.  Brannan,  27 
Cal.  258,  270. 

4.  Mortffagrer's  riffht  of  redemption  remains 
until  foreclosure  on  judicial  sentence  in  one 
case,  or  by  sale  after  due  notice  In  other,  and 
Is  enforceable  In  equity. — ^Wilson  vs.  Brannan, 
27  Cal.  258,  270. 

5.  PRIOR     TO     STATUTES     RE3LATINO     TO 

chattel  mortfiragres  of  1857  rights  of  parties  to 
chattel  mortsragres  were  determined  by  rules 
of  common  law  on  subject. — Wilson  vs.  Bran- 
nan, 27  Cal.  258,  268.  See  Wildman  vs.  Rade- 
naker,  20  Cal.  616,  617. 

6.  Rule  prevaillnR  In  relation  to  foreclosure 
on  mortsases  of  real  estate  Is  Invariable  that 
creditor  must  obtain  decree  for  sale  of  mort- 
eraercd  premises  unless  mortgagre  deed  provides 
otherwise  for  sale  of  land  mortgraged. — ^Wilson 
vs.  Brannan,  27  Cal.  258,  268.  See  Fograrty  vs. 
Sawyer,  17  Cal.  689,  593. 

7.  Mortgragree  would  seem  to  have  rlgrht  con- 
ferred upon  him  by  law  of  land  to  make  sale 
of  personal  property  mortg^aii?ed  for  debts  se- 
cured by  It,  and  there  would  seem  to  be  no 
valid  reason  why  this  rlg^ht  should  not  exist 
when  sale  of  real  property  could  be  made  un- 


der power  granted   In  moi 
Brannan,  27  Cal.  268,  272.    See  FOgarty  T&  Saw- 
yer, 17  Cal.  689.  698. 

&  MORTGAGBB  MAT  BBSORT  VO  OOVKV 
OF  BI^UITY  TO  COMPEL  RlEDBIMFTIOir  OB 
TO    FORISCIiOSB     MORTGAOBR'S    RIGHT    of 

redemption  or  he  may  obtain  same  object  by  a 
fair  public  sale  after  due  notice  to  mortgraETcr. 
— Wilson  vs.  Brannan,  27  CaL  268.  870.  See 
Wright  vs.  Ross,  86  CaL  414,  429;  Bryant  vs. 
Carson  River  Ix  Co..  8  Nev.  813.  818.  93  Am.  Dec 
403. 

9.  Bin  In  forecloaure  ia  not  neceaaary  In  case 
of  mortgagres  of  personal  property,  but  mort- 
gSLgee  upon  due  notice  may  sell  property  as 
under  civil  law,  and  title.  If  sale  ba  bona  fide, 
vests  absolutely  in  vendee,  no  matter  wheth^ir 
property  mortgraged  consists  of  stock  or  of 
groods  or  of  personal  annuities. — ^Wilson  vs. 
Brannan,  27  Cal.  258,  270. 

10.  PBRSONAIi  FROPERTT  MAT  BB  80U> 
AFTER  DBBT  has  become  due  where  sale  is 
at  public  auction  after  reasonable  notice,  or 
proceedlnsrs  may  be  taken  in  equity  for  fore- 
closure and  sale. — ^Wilson  vs.  Brannan,  27  CaL 
258,  271.    See  Maugre  vs.  Herlngrhl.  26  Cal.  577. 

11.  Notice  of  sale  srlven  only  two  days  prior 
to  sale  not  showing:  that  property  w^as  to  be 
sold  for  the  satisfaction  of  the  mortgrase  or 
any  other  mortgrage  and  not  calling:  attention 
of  the  mortRagrer  or  subsequent  encumbrancer 
or  any  one  else  to  the  fact  that  property  to  be 
sold  was  property  covered  by  mortgag:e,  ex- 
cept description  of  It,  held  void  as  against  sub- 
sequent encumbrances. — Bendel  vs.  Crystal  Ice 
Co.,  82  CaL  199,  201,  28  Pac  Rep.  1112. 

la.  Deflcleney  Jad^ment  cannot  affect  crops 
where  mortgragree  had  no  lien  upon  them  by 
terms  of  mortgage,  and  decree  of  foreclosure 
was  not  entered  until  long  after  they  were 
gathered,  and  deficiency  was  not  ascertained 
upon  sale  under  decree. — Locke  va  Klunker. 
123  Cal.  231.  237.  65  Pac.  Rep.  993. 

18.     TBHANT    OF    MORTGAGER.-— Mortg:ase 

containing  provision  that  in  default,  as  on 
commencement  of  action  to  foreclose,  the  court 
should.  If  required,  appoint  receiver  to  take 
possession  and  collect  rents  and  profits  and 
sell  until  premises  are  redeemed  or  until  title 
vests  In  purchaser,  not  accompanied  by  affida- 
vit as  required  by  statute,  and  not  recorded  or 
Indexed  as  chattel  mort8rag:e,  cannot  be  en- 
forced as  against  tenant  of  mortgager  in  pos- 
session under  lease,  without  actual  knovrledge 
of  mortgage  or  of  Its  provisions  in  regard  to 
receiver  until  commencement  of  action,  w^here 
rent  Is  fair  and  adequate. — Scott  vs.  Hotchkiss, 
116  CaL  89,  91.  92.  47  Pac.  Rep.  46. 


§2968.    HORTOAOE    PKOPEKTY   HAY  BE  LEVIED  UPON.  Personal  prop* 

erty  mortgaged  may  be  taken  under  attachment  or  execution  issued  at  the  suit  of 

a  creditor  of  the  mortgager. 

History:    Enacted  March  21,  1872;  amended  by  Code  Commisflion,  Act  March  ' 

16,  1901,  Stats,  and  Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history^ 
S  4  ante. 
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1.  Applied,  cited,  construedi  referred  to,  etc. 

2.  Construed — ^With  reference  to  rights  of 

officer,  sheriff,  etc. 

3.  Liability  of  officer — Upon  what  based. 
4-10.  Same — Extent  of. 

11.  Subsequent  mortgagee — Necessitj  of  strict 

compliance  hj  sheriff  as  against. 

12.  Waiver  of  claim  under  mortgage— What 

amounts  to. 
18-16.  When  and  when  not  subject  to. 

1.  APPIilBDy  CITESDy  COBTSTRUSDy  RB- 
KERRRD  TO,  etc.,  in:  Wood  vs.  Franks,  66 
Cal.  217,  218  (construed  and  applied);  Meherln 
vs.  Oaks,  67  Cal.  67,  69,  7  Pac.  Rep.  47  (con- 
strued and  applied) ;  Sherman  vs.  Finch,  71  Cal. 
68,  70,  11  Pac.  Rep.  847  (referred  to);  Irwin  vs. 
McDowell,  91  Cal.  119.  121,  27  Pac.  Rep.  601 
(construed  and  applied  with  other  sections); 
Rudolph  vs.  Saunders,  111  Cal.  288,  234,  43  Pac. 
Rep.  619  (construed  and  applied);  Bishop  vs. 
McKillican,  124  Cal.  821,  827,  71  Anu  St.  Rep. 
68,  67  Pac.  Rep.  76  (construed  and  applied  with 
other  sections). 

a.  COBTSTRUBD  AS  GIVINO  OFFICER  NO 
RIGHT  to  take  mortgraged  personal  property 
under  process  agrainst  mortsasrer  without  first 
complying  with  section  and  as  makine:  himself 
liable  for  conversion  in  case  he  does  so. — ^Irwin 
vs.  McDowell,  91  Cal.  119,  122,  27  Pac  Rep. 
601. 

8.  LIABILITY  OF  OFFICBR,  SHBRIFF.-- 
llnlawfiU  Interference  vrltli  property  or  exer- 
cise of  dominion  over  it  by  which  owner  is 
damnified,  such  as  levy  of  attachment  on  it  in 
takins,  makes  officer  liable,  although  prop- 
erty not  moved  or  otherwise  distributed,  and 
althouerh  release^  before  any  demand  made  by 
plaintiff. — Irwin  vs.  McDowell,  91  Cal.  119,  122, 
27  Pac.  Rep.  601.  See  Rider  vs.  Edgrar,  64  Cal. 
127. 

4.  SHERIFF  SBIZINO  PROPERTY  SUB- 
JECT to  chattel  mortgragre  and  convertingp  same 
without  paying:  or  tenderingr  amount  due  on 
mortgragre,  or  depositing:  same,  liable  for 
amount  of  mortgrage  debt  with  interest. — Sher- 
man vs.  Finch,  71  cal.  68,  71,  11  Pac.  Rep.  847. 

8.  Amonnt  seenred  by  lien  and  compensa- 
tion allowed  by  |  8886  for  loss  of  time  and  ex- 
penses' althougrh  property  may  be  of  much 
srreater  value. — Irwin  vs.  McDowell,  91  CaL. 
119,  122,  27  Pac.  Rep.  601. 

6.  Compensation  for  tlBM  and  money  ex- 
pended in  pursuit  of  property  allowed  where 
property  wrongrfully  converted  ly  sheriff  under 
execution  without  tender. — Sherman  vs.  Finch, 
71  Cal.  68,  71,  11  Pac.  Rep.  847. 

7.  Detriment  proximately  caused  by  such 
seizure  is  not  value  of  property  seized,  but 
amount  of  mortgaffe  debt. — ^Wood  vs.  Franks. 
66  CaL  217,  219. 


8.  Full  amount  of  mortgrage  debt,  if  property 
is  worth  enough  to  pay  it,  and  If  not,  then  such 
sum  or  amount  only  as  it  is  worth,  is  amount 
secured  by  lien. — Irwin  vs.  McDowell,  91  Cal. 
119,  122,  27  Pac.  Rep.  601. 

9.  DUtlngnlahlngt  Wood  vs.  Franks,  66  Cal. 
217;  Wood  vs.  Franks,  67  Cal.  32,  7  Pac.  Rep.  50; 
Sherman  vs.  Finch,  71,  Cal.  68,  11  Pac.  Rep. 
847,  upon  ground  that  in  none  of  these  cases 
was  any  question  raised  as  to  value  of  mort- 
gaged property  or  its  sufficiency  to  pay  mort- 
gage debt  in  full. 

10.  Rule  that  measure  of  damages  for  con- 
version is  for  value  of  property  converted  with 
interest,  compensation,  etc.,  does  not  apply  to 
its  full  extent  In  case  of  conversion  of  personal 
chattels  which  are  subject  to  mortgage. — ^Irwln 
vs.  McDowell.  91  Cal.  119,  122,  27  Pac.  Rep. 
601. 

11.  SUBSBI^UENT  MORTGAGES.  —  Sheriff 
attaching  property  subject  to  chattel  mortgage 
must  show  strict  compliance  with  provisions 
of  statute  relating  to  such  attachment  proceed- 
ings in  order  to  render  attachment  valid  even 
as  against  subsequent  chattel  mortgage. — Ru- 
dolph vs.  Saunders,  111  Cal.  233,  234,  43  Pac. 
Rep.  619.  Spe  Sharp  vs.  Baird,  48  Cal.  677; 
Watts  vs.  Wright,  66  Cal.  202,  6  Pac.  Rep.  91; 
Brusie  vs.  Gates,  80  Cal.  462,  22  Pac.  Rep.  284; 
Gow  vs.  Marshall,  90  Cal.  666,  667,  27  Pac.  Rep. 
422. 

la.  "WAIVER. — Attachment  vpon  penionni 
property  by  party  holding  mortgage  or  pledge 
is  waiver  of  claim  under  mortgage. — Evans  vs. 
Warren,  122  Mass.  303,  804.  See  Buck  vs.  In- 
gersoll,  62  Mass.  (11  Met.)  226,  232. 

18.  WWEOf  AND  W^HBN  NOT  SUBJBOT  TO 
— Unripe  growing  crop  of  grain  is  personal 
property  subject  to  attachment  although  not 
capable  of  manual  delivery. — Raventas  vs. 
Green,  67  Cal.  254,  265.  See  Davis  vs.  McFar- 
lane,  37  Cal.  634,  638. 

14*  Cannot  be  sold  on  execution  again  »t 
mortgagee  before  equity  of  redemption  Is  fore- 
closed, even  though  mortgagee's  interest  may 
have  become  absolute  at  common  law  and  debt 
due. — Jackson  vs.  Willard,  4  John.  (N.  T.)  41, 
48. 

18.  Sqnity  of  redemption  In  good*  mort- 
gaged In  not  subject  of  attachment  under  exe- 
cution.— Marsh  vs.  Lawrence,  4  Cow.  (N.  Y.) 
461. 

le.  INTEREST  OF  MORTGAGEES  In  per- 
sonal property  in  his  possession  after  breach 
and  before  foreclosure  Is  not  subject  to  attach- 
ment.— sprout  vs.  Root,  116  Mass.  410,  418.  See 
Tannahill  vs.  Tuttle,  8  Mich.  104,  61  Am.  Dec. 
480;  Eggleston  vs.  Mundy,  4  Mich.  295;  Bacon 
vs.  Kimmel,  14  Mich.  201,  206. 


§2969.  LIMITATIONS  ON  BIGHT  OF  LEVY.  Before  the  property  is  so 
taken,  the  olBSeer  must  pay  or  tender  to  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest,  or  must  deposit  the  amount  thereof  with  the  county  clerk  or 
treasurer,  payable  to  the  order  of  the  mortgagee. 

History:  Enacted  March  21,  1872;  amended  bv  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  417,  held  unconstitutional,  see  history, 
(4  ante. 
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1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Payment — Necessity  of  before  attachment. 

3.  Same — Beason  for  role  requiring  payment. 
4-7.  Sheriff— Position  of—Waiver  of  right. 

8.  Value — Question  of,  raised  in  action  against 
sherijf. 

1.  APPIilBDy  CITBDy  CONSTRVBD,  RB- 
FBRRESD  TO,  etc..  In:  Wood  vs.  Franks,  66  CaL 
217,  218  (construed  and  applied  with  12968); 
Berson  vs.  Nunan,  68  Cal.  660,  661,  662  (con- 
strued and  applied  with  other  sections);  Me- 
herin  vs.  Oaks,  67  Cal.  67,  69,  7  Pac.  Rep.  47 
(construed  and  applied  with  12968);  Sherman 
vs.  Finch,  71  Cal.  68,  70,  11  Pac.  Rep.  847  (con- 
strued and  applied  with  other  sections);  Irwin 
vs.  McDowell.  91  CaL  119.  121,  122,  27  Pac.  Rep. 
601  (construed  and  applied  with  other  sec- 
tions); Rudolph  vs.  Saunders,  111  Cal.  288,  284, 
43  Pac.  Rep.  619  (construed  and  applied  with 
9  2968) ;  Bishop  ts.  McKillican,  124  Cal.  321,  327, 
71  Am.  St.  Rep.  68,  67  Pac.  Rep.  76  (construed 
and  applied  with  other  sections);  Troxler  vs. 
Buckner,  126  Cal.  288,  289,  290,  68  Pac.  Rep. 
691  (construed  and  applied  with  other  sec- 
tions); Cady  vs.  Purser,  181  Cal.  662,  666,  82 
Am.  St.  Rep.  891,  68  Pac  Rep.  844  (referred  to). 

2.  ATTACHMENT  CAJTHOT  ISSUID  upon 
growl ngr  crops  included  In  chattel  mortgage 
until  payment  of  mortgragre  debt  or  tender 
thereof  made. — ^Wood  vs.  Franks,  66  Cal.  217; 
Chittenden  vs.  Pratt,  89  Cal.  178,  188,  26  Pac. 
Rep.  626. 

3.  Mortgraeree  in  law  is  In  possession  of  chat- 
tel, and  officer  having:  an  attachment  or  execu- 
tion  agrainst  mortsaffer   Is   not  authorized   to 


levy  without  first  paying:  mortgragre  debt. — ^Ber- 
son TS.  Nunan,  68  CaL  650,  662.  See  BwanstOB 
YS.  Sublette,  1  CaL  128,  124;  Hoore  ▼■.  Mur- 
dock,  26  CaL  614,  616. 

4.  SHBRIFF— POSmOlf  OF.^— Oflecff  sst 
bewid  to  make  eelawre  unless  attaching  cred- 
itor furnishes  him  with  requisite  funds  to 
make  payment.— Wood  vs.  Franks.  M  CaL  217, 
219. 

6.  Cannot  Justify  his  action  as  asalnst  hold- 
er of  chattel  mortgragre  duly  executed  and  re- 
corded where  he  makes  no  offer  to  pay,  tender, 
or  deposit  amount  due  on  mortgragre. — Meherin 
vs.  Oaks,  67  CaL  67,  69,  7  Pac.  Rep.  47;  Sherman 
vs.  Finch,  71  CaL  68,  71,  11  Pac.  Rep.  847.  See 
Wood  vs.  Franks,  66  Cal.  217. 

6.  Under  attachment  subsequent  to  chattel 
mortgragre  lien  must  pay  off  chattel  mort^agre 
under  provisions  of  section  in  order  to  make 
his  attachment  legal. — ^Rudolph  vs.  Saunders. 
Ill  CaL  288,  234,  48  Pac.  Rep.  619. 

7.  Waives  rigrht  to  be  protected  by  seizinir 
property  without  payment,  tender,  or  deposit, 
and  assumes  to  make  grood  to  mortgragree  detri- 
ment caused  by  seizure,  and  mortgrag-ee  Is  not 
left  to  his  action  of  trover  or  replevin. — ^Wood 
va-  Franks.  66  CaL  217,  219. 

&  TAL17B« — Fact  that  mortffased  premla^ii 
are  of  lese  T«lae  than  amount  of  mortgrage 
debt  Is  good  defense  In  action  against  sheriff 
for  conversion  under  attachment  proceedings. 
— Troxler  vs.  Buckner,  126  CaL  288,  290,  58 
Pac.  Rep.  691.  See  Irwin  va  McDowell,  91  Cal. 
119,  122,  27  Pac.  Rep.  601. 


§2970.    DISTRIBUTION   OF   PBOOEEDS    OF    SALE    UNDElt    PROCESS. 

When  the  property  thus  taken  is  sold  under  process,  the  officer  must  apply  the 
proceeds  of  the  sale  as  follows : 

1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with  interest  from  the 
date  of  such  payment;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  sales  under  execution  are 

applied  in  other  cases.  History:     Enacted  March  21,  1872. 

Applied,  cited,  conatmcd,  referred  to,  etc,  McKillican,  124  Cal.  821,  827,  71  Am.  St  Rep. 
in:  Berson  vs.  Nunan,  68  Cal.  660,  652  (con-  68,  57  Pac.  Rep.  76  (construed  and  applied  witb 
strued   and    applied   with    §2969);    Bishop    vs.      other  sections). 

§  2971.  OEBTAIN  SECTIONS  NOT  APPLICABLE  TO  MOBTGAaE  OF  CEB- 
TAIN  SHIPS.  Sections  twenty-nine  hundred  and  fifty-seven,  twenty-nine  hundred 
and  fifty-nine,  twenty-nine  hundred  and  sixty,  twenty-nine  hundred  and  sixty-one, 
twenty-nine  hundred  and  sixty  two,  twenty-nine  hundred  and  sixty-three,  twenty- 
nine  hundred  and  sixty-four,  twenty-nine  hundred  and  sixty-five,  and  twenty-nine 
hundred  and  sixty-six  do  not  apply  to  any  mortgage  of  a  ship  or  part  of  a  ship 
under  the  flag  of  the  United  States. 

History:    Enacted  March  21,  1872. 

Applied,  cited,  eonstroed,  referred  to,  etc..  Am.  St.  Rep.  68,  57  Pac.  Rep.  76  (construed  and 
In:  Bishop  vs.  McKillican,  124  CaL  S21,  827,  71      applied  with  other  sections). 

§  2972.  OONTmUANOE  OF  LIEN  OF  HOKTGAGE  ON  OBOP.  The  lien  of  a 
mortgage  on  a  growing  crop  continues  on  the  crop  after  seyerance,  whether  re- 
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LIEN     CONTINUED     ON    CROP    WHEN. 
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maining  in  its  original  state  or  converted  into  another  product,  so  long  as  the 
same  remains  on  the  land  of  mortgager. 

History:    Enacted  April  1,  1878,  Code  Amdts.  1877-8,  p.  89. 

1.  Applied,  dted,  construed,  referred  to,  etc 
2-8.  Construed  —  With   reference   to   applica- 
tion, etc. 
9.  Act  of  1857 — Growing  crops  not  enumer- 
ated. 
10.  Nature  of  lien— How  far  limited  in  its 
effect. 
11-20.  Existence— When  lien  on  growing  crops 

exists. 
21-23.  Extent  of  lien. 

24, 25.  How  affected  by  acts  of  mortgagee,  etc. 
26, 27.  Mortgagee — ^Idability  for  loss— Judgment 
in  ejectment. 
28.  Same — ^Right  to  intervene. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Waterman  vs.  Green,  59 
Cal.  142  (construed  and  applied);  Martin  vs. 
Thompson,  63  Cal.  8.  4  (construed  and  applied) ; 
'Wilson  vs.  Prouty,  70  Cal.  196,  197,  11  Pac.  Rep. 
608  (construed  and  applied);  Byrnes  vs.  Hatch, 
77  Cal.  241,  244,  19  Pac.  Rep.  482  (construed  and 
applied);  Horgran  vs.  Zanetta,  107  Cal.  27,  29, 
40  Pac.  Rep.  22  (construed  and  applied);  Bank 
of  Ukiah  vs.  Gibson,  109  Cal.  197,  201,  41  Pac. 
Rep.  1008  (referred  to  in  dis.  op.);  Bank  of 
Woodland  vs.  Duncan,  117  Cal.  412,  417,  49  Pac. 
Rep.  414  (construed  and  applied);  Bishop  vs. 
McKilllcan,  124  Cal.  821,  827,  71  Am.  St.  Rep. 
68,  57  Pac.  Rep.  76  (construed  and  applied  with 
other  sections);  Summerville  vs.  Stockton  M. 
Co..  142  Cal.  629,  644,  76  Pac.  Rep.  248  (con- 
strued and  applied). 

A«  to  contlBoaBce  of  lien  after  seTemnce 
of  ctowIbs  crops,  see  monographic  notes  18  Am. 
St.  Rep.  770;  80  Am.  St.  Rep.  824. 

An  to  effect  of  remoTal  of  property  to  an* 
other  state  on  lleny  see  monographic  note  80 
Am.  St.  Rep.  824. 

Ao  to  snillcleiicy  of  deacrtptlom  of  property 
to  chattel  mortgmm^f  see  monographic  note 
14  Am.  St.  Rep.  239.  and  monographic  note  by 
Robert  Desty,  8  L.  R.  A.  96. 

As  to  title  and  rlirht  of  mortsacee  after  con- 
dlttoa  hroke»9  see  monoffraphie  note  96  Am.  St. 
Rep.  682. 

As  to  whether  Ilea  on  srowinv  crops  ezlsta 
after  seTerancey  see  monosraphio  note  18  Am. 
St.  Rep.  770. 

2.  CONSTRUED  AS  AliLOWINO  INSBR- 
TION  in  mortgage  of  provision  giving  mort- 
gagee immediate  possession. — Bank  of  Wood- 
land vs.  Duncan,  117  Cal.  412,  417,  49  Pac.  Rep. 
414.  See  Lazard  vs.  Wheeler,  22  Cal.  139;  Holly 
vs.  Helskell.  112  Cal.  174,  44  Pac  Rep.  466. 

C  As  applying  to  case  where  crop  after 
severance  is  removed  hy  mortgager  or  by  some 
third  person,  and  not  to  case  where  mortgagee 
removes  crop  for  better  security  pursuant  to 
terms  of  mortgage. — Summerville  vs.  Stockton 
M.  Co.,  142  Cal.  529.  644,  76  Pac.  Rep.  248.  See 
Martin  vs.  Thompson,  63  Cal.  8,  4;  Wilson  vs. 
Prouty,  70  Cal.  196,  197,  11  Pac.  Rep.  608; 
Byrnes  vs.  Hatch.  77  Cal.  241,  244,  19  Pac.  Rep. 
482;  Campodonico  vs.  Oregon  L  Co.,  87  Cal.  666, 
26  Pac.  Rep.  763. 

4.    As  coBtlnulBs  lien  of  mortgage  on  grow- 


ing crop  only  so  long  as  it  remains  on  land.^ 
Horgan  vs.  Zanetta,  107  Cal.  27,  29,  40  Pac.  Rep. 
22. 

B.  As  keeping  alive  lien  on  crops  only  so 
long  as  same  remains  on  land  of  mortgager.— 
Waterman  vs.  Green,  59  CaL  142. 

6.  As  mot  applying  to  tortious  removal  of 
crop  by  third  party. — Wilson  vs.  Prouty,  70 
Cal.  196,  197,  11  Pac.  Rep.  608.  See  Martin  vs. 
Thompson,  63  Cal.  3,  4. 

7«  As  not  Intending  that  lien  should  be  lost 
in  consequence  of  tortious  removal  of  crop  by 
third  person. — Martin  vs.  Thompson,  63  C41. 
8,  4. 

&  Act  of  legislature  of  16S6»  1 17;  con- 
■tmed  as  intended  to  protect  lien  of  mortgagee 
on  growing  crop  by  recordation  of  his  mort- 
gage without  any  actual  and  continued  change 
of  possession  from  mortgager  to  mortgagee  of 
land  upon  which  it  grows  until  it  is  matured* 
and  so  far  harvested  that  it  could  be  severed 
from  the  land  and  placed  in  condition  capable 
of  manual  delivery  and  transportation,  and  as 
making  continuance  of  mortgage  lien  as 
against  subsequent  purchasers  in  good  faith 
upon  the  actual  delivery  of  crop  to  mortgagee 
and  his  retention  of  possession  thereof  when 
this  condition  of  crop  is  attained. — Goodyear 
vs.  Williston.  42  Cal.  11,  17. 

••  ACT  OF  1857« — Growing  crops  not  cnn* 
merated  in  kinds  of  personal  property  which 
may  be  mortgaged  under  act  of  1857,  although 
comprehended  in  the  seventeenth  section  of  act 
concerning  fraudulent  conveyances  and  con- 
tracts.— Quiriaque  vs.  Dennis,  24  Cal.  154,  156. 

10.  nature:  of  L.IX:N« — Growing  cropa 
may  be  either  personal  or  real  property,  ac- 
cording to  circumstances,  and  while  mortgage 
of  land  gives  lien  upon  everything  that  would 
pass  by  grant  of  it,  which  included  crops 
growing  thereon,  it  is  well  established  that 
such  lien,  so  far  as  growing  crops  are  con- 
cerned, is  limited  in  its  effect  to  crops  grow- 
ing upon  and  unsevered  from  land  at  time  of 
foreclosure,  and  does  not  vest  mortgagee  with 
right  to  crops  grown  intermediate  to  giving 
of  mortgage  and  foreclosure  thereof,  and  until 
latter  event  mortgage  creates  no  estate  in 
mortgagee,  but  confers  only  lien  upon  property, 
mortgager  being  entitled  to  such  crops  with 
same  absolute  right  and  dominion  over  them 
as  If  mortgage  did  not  exist. — ^Simpson  vs. 
Fergruson.  112  Cal.  180,  184,  68  Am.  St.  Rep.  201, 
44  Pac.  Rep.  484;  Bank  of  Woodland  vs.  Heron, 
120  Cal.  614,  617,  62  Pac.  Rep.  1006;  Locke  vs. 
Klunker,  128  Cal.  231,  286,  66  Pac.  Rep.  998; 
Bishop  vs.  McKilllcan.  124  Cal.  821,  827.  71  Am. 
St.  Rep.  68,  67  Pac.  Rep.  76. 

11.  LIBN  E3XISTS  ON  6R01¥I1VG  CROPS 
AFTBR  SBVBRABTCES  and  removal,  when  in 
possession  of  mortgager,  even  as  against  at- 
taching creditor. — Rider  vs.  Edgar,  64  Cal.  127, 
130. 

12.  Bxlats  In  favor  of  mortgagee  of  crop 
claiming  under  chattel  mortgage  of  property, 
leased  under  deed  providing  that  no  hay,  grain, 
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or  other  product  should  be  sold  or  carried  off 
from  land  durln^r  lease,  all  hay  left  upon  prem- 
ises at  expiration  to  be  paid  for  by  lessor,  as 
against  any  claim  of  lessor  where  he  takes 
"frithout  notice  of  provisions  of  lease,  and  lessor 
«an  assert  no  lien  or  other  interest  which  equity 
will  enforce  agrainst  such  mortgragree. — Mar- 
shall vs.  Luiz,  115  Cal.  622,  625,  •»/  Pac.  Rep. 
697.  See  More  vs.  Ord,  15  Cal.  204;  Hitchcock 
vs.  Hassett,  71  Cal.  SSI,  12  Pac.  Rep.  228; 
Stockton  Sav.  ft  !•.  Soc.  vs.  Purvis,  112  Cal. 
236,  241,  63  Am.  St.  Rep.  210,  44  Pac.  Rep.  561; 
Ferguson  vs.  Murphy,  117  Cal.  184,  188,  48  Pac. 
Rep.  1018. 

18.  In  favor  of  mortgragee  upon  crop  under 
mortgafire  upon  personal  property  executed,  ac- 
knowledsred,  and  recorded  like  mortgragre  of 
real  estate,  as  against  sheriff  seizing  under 
attachment. — Quiriaque  vs.  Dennis,  24  Cal.  154, 
156. 

14.  Does  B«t  exist  after  removal  of  grain  or 
other  crops  mortgaged  from  land  of  mortgager 
upon  which  they  have  been  raised. — ^Horgan  vs. 
Zanetta,  107  Cal.  27,  82,  40  Pac.  Rep.  22.  See 
Goodyear  vs.  Williston,  42  CaL  11;  Waterman 
va  Green,  69  Cal.  142. 

15.  Does  not  exist  for  purpose  of  barvestlas 
erops  as  against  successful  plaintiff  in  eject- 
ment proceedings  commenced  prior  to  mort- 
gage.— Huerstal  vs.  Muir,  64  Cal.  460,  453,  2 
Pac.  Rep.  83. 

16.  Mere  provision  in  unrecorded  lease  re- 
serving control  over  produce  to  landlord  gives 
no  mortgage  Hen  on  crop. —  Lemon  vs.  Wolff, 
121.  Cal.  272.  276,  68  Pac.  Rep.  801.  See  Stock- 
ton S.  &  Ia  Soc.  vs.  Purvis,  112  cal.  236,  63  Am. 
St  Rep.  210,  44  Pac.  Rep.  561;  Ferguson  vs. 
Murphy,  117  Cal.  184,  48  Pac.  Rep.  1018. 

17.  I>€»es  not  exist  over  attachment  when 
chattel  mortgage  executed  on  crop  to  parties 
having  notice  of  attachment,  which  crop  when 
matured  is  reaped  and  sold  by  sheriff  under 
execution. — Raventas  vs.  Green,  67  Cal.  264,256; 
Beamer  vs.  Freeman,  84  Cal.  654,  656,  24  Pac. 
Rep.  169;  Cardenas  vs.  Miller  (Cal.  March.  13, 
1896),  39  Pac.  Rep.  788,  785  (both  cases  where 
mortgage  not  recorded  until  after  attachment). 
See  Shipman  vs.  ^tna  Ins.  Co..  29  Conn.  246, 
254. 

18.  Where  after  same  has  been  cut  and 
stacked  it  is  sold  by  mortgager  to  pur- 
chaser for  value  without  notice  where  mort- 
gagee has  not  possession. — Quiriaque  vs.  Den- 
nis. 24  Cal.  164,  156;  Goodyear  vs,  Williston. 
42  Cal.  11,  17. 

10.  Secret  lien  upon  crops  cannot  exist  as 
against  attachment  levied  thereon. — Stockton 
Sav.  &  L.  Soc.  vs.  Purvis,  112  Cal.  236.  241,  6t 
Am.  St.  Rep.  210,  44  Pac.  Rep.  561. 

20.  Under  former  statute  It  was  held  that 
lien  ceased  when  crops  were  severed  from  land. 
— Goodyear  vs.  Williston,  42  Cal.  11. 

SI.     Bxtends  to  crops  taken  possession  of  by 


receiver  under  mortgage  covering  rents.  Issues, 
and  profits,  so  as  to  entitle  mortgagee  to  have 
deficiency  made  up  out  of  proceeds  of  sale 
thereof  when  foreclosure  of  land  does  not  sat- 
isfy same. — Treat  vs.  Dorman.  100  Cal.  623, 
625,  85  Pac  Rep.  86.  See  Montgomery  vs. 
Merrill,  66  Cal.  432,  4  Pac.  Rep.  414. 

22.  Mortgagee  in  possession  of  crop,  planted 
by  tenant  under  contract  with  landlord,  mort- 
gager, who  was  entitled  to  portion  of  such 
crop,  succeeds,  only  to  contract  of  his  mort- 
gager, and  is  bound  by  its  terms  and  interest; 
he  takes  by  conversion  interest  of  the  mori 
gager  only. — Sunol  vs.  Molloy,  63  Cal.  369. 
870. 

2S.  Prior  to  amendntent  of  1878,  lien  con- 
tinued only  until  crop  was  severed  from.  land. 
— Horgan  vs.  Zanetta,  107  CaL  27,  29,  40  Pac. 
Rep.  22. 

24.  HOW  AFFRCTED  BT  ACTS,  BTC^ 
Mortgagee's  lien  on  erops  Is  not  affected  by  his 

entering  into  possession  upon  breach  of  mort- 
gager's contract  to  harvest  crop,  even  though 
mortgager  may  have  been  declared  bankrupt. — 
Summerville  vs.  Kelliher,  144  CaL  155,  138.  7? 
Pac.  Rep.  889. 

25.  Mortgagee  of  growing  crops  to  secure 
payment  of  rent  under  deed  duly  executed  and 
recorded  cannot  be  devested  of  lien  through 
wrongful  removal  of  property  from  land. — 
Chittenden  va  Pratt.  89  Cal.  178,  183.  26  Pac. 
Rep.  626.  See  Martin  vs.  Thompson.  68  CaL 
8.  4;  Wilson  vs.  Prouty.  70  Cal.  196,  11  Pac.  Rep. 
608;  Bank  of  Woodland  va  Duncan,  117  CaL 
412,  417.  49  Pac.  Rep.  414. 

ae.     MORTOAGBES.  —  Liability     for     loss.— 

Chattel  mortgrage  by  which  mortgager  is  to 
tend  and  protect  crops  while  growing,  and  to 
harvest  same  and  deliver  into  possession  of 
plaintiffs,  to  be  held  and  disposed  of-  by  them 
for  payment  of  debts  secured,  is  not  in  posses- 
sion and  control  of  mortgagees  so  as  to  render 
them  liable  for  loss  of  grain  on  shipment  by 
railroad  company  to  destination  agreed  upon 
between  parties,  mortgagees  not  being  deemed 
in  possession  as  owners  thereof,  where  there  is 
no  evidence  to  show  that  they  had  anything  to 
do  with  shipping  and  obtaining  receipts  or 
that  they  had  any  knowledge  that  same  were 
taken  in  their  names. — Perkins  vs.  Eckert,  65 
CaL  400,  406. 

27.  Mortgagee  of  growing  crop  bound  by 
judgment  in  action  of  ejectment  commenced 
prior  to  mortgage. — ^Huerstal  vs.  Muir,  64  CaL 
450,  468,  2  Pac.  Rep.  88. 

28.  RIGHTS  TO  INTERVENE — ^Mortgagee 
of  personal  property  entitled  to  Immediate  pos- 
session can  intervene  in  action  brought  by 
third  person  against  mortgager  for  specific 
property,  although  plaintiff  has  taken  posses- 
sion and  replevied  crop  as  soon  as  harvested 
upon  giving  bond  as  provided  by  statute.— 
Martin  vs.  Thompson,  68  CaL  8,  4. 


§2973.    MORTOAOES    ON    PERSONAL  PROPERTY,  VALIDITY  OP  OBE- 

TAIN.  Mortgages  of  personal  property,  other  than  that  mentioned  in  section 
twenty-nine  hundred  and  fifty-five,  and  mortgages  not  made  in  conformity  with  the 
provisions  of  this  article,  are  nevertheless  valid  between  the  parties,  their  heirs, 
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legatees,  and  personal  representatives,  and  persons  who,  before  parting  with  value, 
have  actual  notice  thereof. 

History:    Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  418,  held  unconstitutional,  see  history,  §  4  ante;  amendment  re-enacted  ' 

March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDLX,  p.  617. 


Jgpplled,  cited,  constmed,  refcnred  to,  etc.,  in: 
BlBhop  vs.  McKillican,  124  Cal.  821.  830,  71  Am. 
St.  Rep.  68,  67  Pac.  Rep.  76  (construed  and  ap- 
plied  with   other  sections  of   this   section   as 


enacted  by  Code  Commission  in  1901,  which 
act  is  verbatim  et  literatim  that  of  the  re- 
enactment  of  1906). 


CHAPTER   m. 
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I  2986. 
S  2987. 

§  2988. 
§  2989. 
S  2990. 

§  2991. 


§  2992. 
§  2993. 
§2994. 

§  2995. 
§  2996. 

§  2997. 


Pledcre.  what. 

When  contract  is  to  be  deemed  a 
pledge. 

Delivery  essential  to  validity  of  pledge. 

Increase  of  thing. 

Lienor  may  pledge  property  to  extent 
of  his  lien. 

Beal  owner  cannot  defeat  pledge  of 
property  transferred  to  apparent 
owner  for  purpose  of  pledge. 

Pledge-lender,  what. 

Pledge-holder,  what. 

When  pledge-lender  may  withdraw 
property  pledged. 

Obligations  of  pledge-holder. 

Pledge-holder  must  enforce  rights  of 
pledgee. 

Obligation  of  pledgee  and  pledge- 
holder, for  reward. 


§  2998.    Gratuitous  pledge-holder. 

i  2999.  Debtor's  misrepresentation  of  value  of 
pledge. 

§  3000.    When  pledgee  may  sell. 

i  3001.  ,  When  pledgee  must  demand  perform- 
ance. 

§  3002.    Notice  of  sale  to  pledgeor. 

§3003.    Waiver  of  notice  of  sale. 

§  3004.    Waiver  of  demand. 

§  3005.     Sale  must  be  by  auction. 

§3006.    Pledgee's  sale  of  securities. 

§  3007.    Sale,  on  the  demand  of  the  pledgeor. 

§  3008.    Surplus  to  be  paid  to  pledgeor.  i 

§3009.    Pledgee  may  retain. 

§  3010.    Pledgee's  purchase  of  property  pledged. 

§  3011.  Pledgee  may  foreclose  right  of  redemp- 
tion. 


§  2986.    PLEDGE,  WHAT.    Pledge  is  a  deposit  of  personal  property  by  way 
of  security  for  the  performance  of  another  act. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Chose  in  action — Pledging. 

3.  Goods  pledged — Attachment. 
4-6.  Pledge — ^Definition  of. 

7.  Same — ^Assignment  of  insurance  poli<7. 

8.  Same— Assignment  of  lease. 
d,10.  Same — Mortgage. 

11.  Same — Stock  of  corporatioo* 

12.  Same — ^Wagon. 

13.  Same— Wheat. 
14-19.  Same  —  Distinction  between  and  chattel 

mortgage. 
20.  Same — How  effected. 
21-27.  Title  of  pledged  property. 

28.  Who  may  pledge — ^Person  not  in  eontroL 

29.  Same — Must  be  owner. 

30.  Same — Captain  of  vesseL 
31, 32 — Same — Factor. 

1.  APPLIED,  CITfiD,  CONSTRtTBD,  RB- 
FBRRED  TO,  etc.,  In:  Smith  vs.  Mott,  76  Cal. 
171.  172,  18  Pac.  Rep.  260  (applied);  Savings 
Bank  vs.  Mlddlekauflf,  113  Cal.  463.  466,  45  Pac 
Rep.  840  (applied);  Fernandez  vs.  Tormey,  121 
Cal.  515,  619.  53  Pac.  Rep.  1119  (applied);  Haw- 
ley  Bros.  H.  Co.  vs.  Brownstone.  128  Cal.  648. 
648,  56  Pac.  Rep.  468  (erroneously  cited  as  Code 
Civ.  Proc,  applied);  Llllenthal  vs.  Ballon.  125 
Cal.  183.  187,  57  Pac.  Rep.  897  (applied);  Valen^ 
tine  vs.  Donohoe-Kelly  Banking:  Co.,  138  CaL 
191,  195.  65  Pac.  Rep.  381  (applied);  Rohrbacher 


vs.  Superior  Court,  144  Cal.  681,  688,  78  Pac. 
Rep.  22  (applied). 

As  to  extlnsvlshinciit  of  lion  of  pledyo  by 
tcndor  or  otherwise,  see  post  |  3000  note. 

As  to  law  of  collateral  securities,  see  mono- 
graphic note  32  Am.  St.  Rep.  711. 

As  to  deflnltlon  and  nature  of  pledges,  see 
monoerraphic  note  46  Am.  Dec  780. 

As  to  pledge  as  dlstlnvalshed  from  chattel 
mortsascy  consideration  redemption,  see  mono- 
erraphic note  by  Robert  Desty.  4  Li.  R.  A.  305. 

As  to  ivalver  of  pledge  by  attachment  or  exe- 
entlon,  see  monographic  note  by  G.  H.  Parmele, 
60  L.  R.  A.  719. 

As  to  validity  of  pledge  by  asent  of  prln- 
dpal's  property,  see  mono^aphlc  note  by  B. 
A.  Rich,  14  L.  R.  A.  886. 

As  to  rlsht  of  snrety  to  control  pledge,  see 
monofirraphic  note  by  Robert  Desty,  21  Lk  R. 
A.  131. 

As  to  pledire  of  stock,  see  monoffraphio  noto 
by  Robert  Desty,  12  L.  R.  A.  781. 

2.     CHOSES  IN  ACTION  MAT  BBS  PLEDGED. 

— Wrigrht  vs.  Ross.  36  Cal.  414,  442.  See  Wil- 
son vs.  Little,  2  N.  T.  443,  61  Am.  Dec.  807. 

8.  THE  GOODS  PLEDGED  UNDER  VALID 
PLEDGE  CANNOT  BE  ATTACHED,  but  Should 
bo  reached  by  erarnishment. — ^Lillenthal  vs.. 
Ballou,  125  Cal.  183,  187,  67  Pac.  Rep.  897. 


12960        (MO) 


PLEDGB    DISTINGUISHIID    FROM    MORTGAGE. 


[DIt.  ni,  Ft.  IV. 


4,  PUQDGi: — Deflnltlon  of. — ^A  pledgre  is  a 
bailment  of  personal  property  as  security  for 
some  debt  or  en^asrement. — Brewster  vs.  Hart- 
ley»  87  Cal.  16,  25. 

6.  Pledgre  is  deposit  of  personal  property 
as  security,  and  Is  dependent  on  possession,  and 
Is  not  valid  until  property  Is  delivered  to 
pledgee. — Lilienthal  vs.  Ballou,  126  Cal.  183, 
187,  67  Pac.  Rep.  897. 

6.  Pledge  is  deposit  of  personal  property 
by  way  of  security  for  performance  of  another 
act,  and  every  contract  by  which  possession  of 
personal  property  is  transferred  as  security 
only  is  to  be  deemed  pledge. — Rohrbacher  va 
Superior  Court,  144  Cal.  681»  688,  78  Pac  Rep. 
28. 

7.  AMmimnMkemt  of  tasimuioe  polley^ — ^Assisrn- 
ment  and  delivery  of  fire  Insurance  policy  as 
security  for  note  is  mere  pledgre. — Savings 
Bank  vs.  Middlekauff,  118  CaL  468,  466,  45  Pac 
Rep.  840. 

8.  Asslsnment  of  lease. — Assignment  of 
lease  as  security  for  the  payment  of  note  Is 
pledge,  and  upon  failure  to  pay  note  title  of 
pledgee  in  lease  does  not  become  absolute,  but 
pledgeor's  liability  upon  note  continued  and 
his  right  to  surplus  of  pledged  property  after 
paying  note  and  Interest  also  continued. — 
Dewey  vs.  Bowman,  8  CaL  145,  161.  See  Garlick 
vs.  James,  12  John.  (N.  T.)   146. 

0.  Mortgase.^ — ^Mortgage  deposited  by  way 
of  security  is  pledge. — ^Valentine  vs.  Donohoe* 
Kelly  Banking  Co.,  188  CaL  191,  196,  66  Pac 
Rep.  881. 

10.  Where  note  and  mortgage  were  received 
merely  as  collateral  to  secure  payment  of 
another  note,  as  between  parties  merely  pledge. 
— Ponce  vs.  McElvy,  47  Cal.  164,  169. 

11.  Stock  of  eorpomtloa. — Transaction,  by 
which  corporation,  being  indebted  to  one  for 
money  advanced,  as  security  for  same,  issues 
to  another  as  trustee  for  first  party  shares  of 
Its  capital  stock,  same  to  be  retransferred  to 
corporation  upon  payment  of  indebtedness, 
constitutes  pledge  of  the  stock. — Brewster  vs. 
Hartley,  87  Cal.   16,  26. 

la.  "WagoM. — Where  two  parties  agree  to 
build  wagons,  one  to  furnish  ironwork  and  other 
to  furnish  materials  and  labor  for  woodwork,  he 
to  have  lien  on  wagons  for  material  furnished, 
when  the  wagons  come  Into  his  possession  he 
Is  pledgee  and  Is  entitled  to  possession  thereof 
and  to  proceeds  of  sale  thereof  in  first  In- 
stance, and  has  authority  to  sell  them  and  to 
appropriate  the  money  arising  from  portion 
which  stood  pledged  sufllcient  if  it  amounted 
to  that,  to  pay  him  sum  due. — ^Waldie  va  Doll, 
29  Cal.  656,  669. 

18.  "Wbeat. — ^Purchaser  of  bill  of  oxchange 
drawn  against  shipment  of  wheat  by  consignor 
upon  letter  of  credit  given  him  by  drawee  be- 
comes pledgee  of  wheat  by  receipt  of  bill  of 
lading  which  has  been  received  in  connection 
with  bill  of  exchange  to  be  transmitted  with 
oxchange  to  drawee  against  his  acceptance  ac- 
cording to  terms  of  his  letter  of  credit,  and  as 
holder  of  bill  of  lading  for  that  purpose  ho  Is 
guilty  of  conversion  of  wheat  In  refusing  to 
deliver  It  on  demand. — ^Dodge  ▼■.  Meyer,  fl 
CaL  406.  424. 


14.  DIatlnctlon  between  and  chattel  mort- 
gage.— Chief  distinction  between  pledge  and 
chattel  mortgage  at  common  law  were,  that  Ic 
pledge  title  did  not  pass  to  pledgee,  who  held 
only  a  lien  on  property,  and  In  all  cases  posses- 
sion must  accompany  pledge,  while  by  chattel 
mortgage  title  of  mortgagee  became  absolute 
at  common  law  on  default  of  mortgager,  and 
it  was  not  essential  to  validity  of  Instrument 
that  possession  of  mortgaged  property  should 
be  delivered. — Wright  vs.  Ross,  36  CaL  414,  441. 

15.  Distinction  between  pledge  of  personal 
property  and  chattel  mortgage  is  that  pledgee 
acquires  only  special  property  in  thing  pledged, 
while  general  property  remains  in  pledgeor. 
but  chattel  mortgage  Is  conditional  transfer 
for  conveyance  of  property  itself,  and  if  condi- 
tion be  not  duly  performed  whole  title  vests 
absolutely  at  law  in  mortgagee. — Wright  v& 
Ross.  36  CaL  414,  428. 

16.  Distinction  between  "  pledged "  and 
"mortgaged"  is  that  pledgee  has  actual  posses- 
sion and  right  of  possession  of  property 
pledged,  whereas  mortgagee  has  neither 
possession  nor  right  of  possession,  and  pledgee 
may  recover  amount  of  his  debt  from  debtor 
by  independent  suit  without  foreclosing  pledge, 
whereas  mortgagee  can  maintain  but  one  ac- 
tion for  recovery  of  debt,  which  must  be  fore- 
closure; pledgee  also  has  right  to  retain  posses- 
sion of  property  until  his  debt  is  paid,  although 
he  may  be  barred  by  statute  of  limitations.-* 
Commercial  Sav.  Bank  vs.  Hornberger,  140  CaL 
16,  19,  78  Pac.  Rep.  625.  See  Spect  vs.  Spect, 
88  Cal.  487,  441,  22  Am.  St  Rep.  314,  26  Pac. 
Rep.  203,  18  Lb  R.  A.  187;  Zellerbach  vs.  Allen- 
berg,  99  Cal.  69,  88  Pac.  Rep.  786.  Tcz.  Hud- 
son vs.  Wilkinson,  61  Tex.  606.  Fed.  Gage  va 
Riverside  T.  Co.,  86  Fed.  Rep.  984,  998.  Eng. 
Spears  vs.  Hartly,  8  Esp.  81,  6  Rev.  Rep.  814. 

17.  Contract  assigned  and  delivered  to  be 
held  as  collateral  to  secure  the  payment  of 
note,  assignment  being  absolute  in  form  but 
thing  assigned  chose  in  action.  Is  pledge  and 
not  chattel  mortgage,  and  assignment  and  de- 
livery were  necessary  to  give  pledgee  full 
authority  to  readily  control  It  and  afTord 
prompt  means  of  making  pledge  available. — 
Gay  va  Moss,  84  CaL  125,  132.  See  Dewey  va 
Bowman,  8  CaL  145,  151;  Wilson  va  Little,  2 
N.  Y.  448,  61  Am.  Dec.  307;  Campbell  vs.  Parker, 
9  Bosw.   (N.  Y.)   322,  326. 

18.  There  is  no  set  form  of  words  In  pledge 
or  chattel  mortgage  to  determine  whether  In- 
strument is  one  or  other,  and  Intent  is  to  be 
deduced  from  whole  Instrument  and  all  of  its 
provisions  taken  together. — ^Wright  va  Ross, 
86   CaL   414,   442. 

19.  Whether  particular  transaction  Is  mort- 
gage or  pledge  Is  often  very  nice  question,  and 
being  question  of  difficulty  courts  have  In 
many  Instances  used  terms  'Mortgage*'  and 
"pledge"  indifferently  when  not  necessary  to 
observe  distinction  betweon  thom. — ^Wright  va 
Ross,  86  Cal.  414,  429. 

90.  How  ofloctod* — ^Plodgo  of  shares  of  cor- 
poration stock  as  betweon  parties  may  be  ef- 
fected by  Indorsement  and  transfer  of  stock 
certiflcatea — ^ICoFall  vs.  Buekoyo  G.  W.  Assoc 
128  CaL  468,  470,  68  AuL  St  Rop.  47,  66  Pac 
Rop.  268.     860  SpreckeU  ▼«.  Nevada  Bank,  118 
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Cal.  272.  54  Am.  St  Rep.  848,  46  Pac  Rep.  829, 
SS  ...  R.  A.  469. 

SI.    ^aTlb    to    fusdgbd    propiorty«— 

Indorsement  of  non-negrotlable  paper  by  way 
of  pledge  cannot  under  code  operate  as  assigrn- 
ment  of  general  title  so  long  as  pledge  sub- 
sists, and  can  only  operate  as  such  in  case  of 
agreement  that  pledge  should  be  extinguished 
and  amount  of  collateral  security  applied  as 
payment  upon  debt  secured  or  in  case  of  trans- 
fer of  collateral  security  by  pledgee  to  third 
parties. — ^Haber  vs.  Brown,  101  ^CaL  446,  453, 
35  Pac  Rep.  1036. 

As  to  Increase  of  property  pledged^  see  post 
I  2989. 

22.  General  property  in  pledge  as  between 
pledgeor  and  pledgee  remains  in  pledgeor,  not- 
withstanding apparent  transfer  of  legal  title 
to  pledgee. — Cross  vs.  Bureka  L.  &  Yuba  9. 
Co.,  73  Cal.  802,  806.  2  Am.  St.  Rep.  808,  14  Pac. 
Rep.  886;  Haber  vs.  Brown,  101  Cal.  446,  462, 
35  Pac  Rep.  1036.  See  Dewey  vs.  Bowman.  8 
Cal.  146,  161;  Brewster  vs.  Hartley,  37  Cal. 
16,  26. 

23.  Pledgeor  of  evidences  of  debt  does  not 
part  with  his  interest  therein. — Fernandez  vs. 
Tormey,  121  Cal.  616,  619.  58  Pac  Rep.  1119. 

24.  Pledgee  has  lien  upon  but  not  legal  title 
to  property;  it  is  taken  as  security,  and  legal 
title  remains  in  pledgeor;  If  any  loss  occurs 
it  falls  upon  him. — Dewey  vs.  Bowman,  8  Cal. 
145,  161. 

26.  Title  remains  in  pledgeor  after  condition 
broken  with  right  to  redeem  at  any  time  be- 
fore sale  of  property. — Wright  vs.  Ross,  86 
Cal.  414.   442. 

,  26.  Title  to  property  pledged  remains  in 
pledgeor.  pledgee  only  having  special  property 
or  lien,  and  although  pledge  may  not  be  re- 
deemed by  time  limited,  it  still  retains  char- 
acter of  pledge. — Heyland  vs.  Badger.  86  Cal. 
404.  410;  Brewster  vs.  Hartley,  87  Cal.  16,  25. 
See  Wilson  vs.  Brannan.  27  Cal.  268,  269.  Mass. 
Homes  vs.  Crane.  19  Mass.  (2  Pick.)  607.  N. 
Y.  Cortelyou  vs.  Lansing,  2  Cai.  Cas.  (N.  Y.) 
200;  Langdon  vs.  Buell,  9  Wend.  (N.  Y.)  80; 
Smith  vs.  Acker,  28  Wend.  (N.  Y.)  663,  668. 

27.  Where  securities  are  assigned  to  pledgee 


to  hold  in  pledge  for  payment  of  debt  the 
pledgeor  was  not  devested  of  his  title  in  as- 
signed securities  by  force  of  assignment. — 
Fernandez  vs.  Tormey,  121  Cal.  615,  519.  53 
Pac.  Rep.  1119. 

* 

as.  WHO  MAT  PLBDGB— PcrsonM  not  In 
control. — Persons  not  in  control  of  property 
cannot  make  pledge  thereof. — Lllienthal  va 
Ballou,  125  Cal.  183,  187,  57  Pac.  Rep.  897. 

20.  Must  be  owner. — Person  who  transfers 
personal  property  In  pledge  as  security  for 
debt  must  own  it  or  at  least  have  authority 
to  deposit  it  in  pledge. — Goldstein  vs.  Hort,  30 
Cal.  872,  375. 

80.  Captain  of  vessel. — In  order  to  authorize 
captain  of  vessel  to  pledge  property  of  his 
owners  for  necessaries  vessel  must  be  in  for- 
eign port,  the  voyage  must  be  unflnfshed.  and 
pledge  must  be  indispensable  to  enable  ship  to 
complete  voyage. — Marziou  vs.  Pioche,  8  Cal. 
622,   684. 

81.  Factor. — Doctrine  of  common  law  is  that 
factor  cannot  pledge  as  security  for  payment 
of  his  individual  debt  goods  of  his  principal 
consigned  to  him  for  sale. — Wright  vs.  Solo- 
mon. 19  Cal.  64,  72,  79  Am.  Dec.  196.  See  Mass. 
Kinder  vs.  Shaw.  2  Mass.  398;  Hoffman  vs. 
Noble.  47  Mass.  (6  Met.)  74.  39  Am.  Dec.  711.  Mo. 
Beney  vs.  Rhodes,  18  Mo.  147.  69  Am.  Dec.  293. 
If.  H.  Holton  vs.  Smith.  7  N.  H.  446.  N.  Y. 
Stevens  vs.  \vllson,  8  Den.  472,  476;  Buckley 
vs.  Packard.  20  John.  421.  Va.  Skinner  vs. 
Dodge.  4  Hen.  &,  M.  432;  Howes  vs.  Doddridge, 
1  Rob.  143.  Fed.  Warner  vs.  Martin,  62  U.  S. 
(11  How.)  209.  224.  bk.  18  U  ed.  667.  Bng. 
McCombie  vs.  Davies,  6  East  538,  7  Id.  6.  8 
Rev.  Rep.  634;  Pickering  vs.  Busk.  15  East  38, 
18  Rev.  Rep.  364;  Patterson  vs.  Tash,  2  Strange 
1178. 

82.  Pledgee  who  Cwdvances  money  on  prop- 
erty shipped  by  owner  to  consignee  with 
directions  to  keep  same  as  property  of  owner, 
such  money  being  advanced  to  consignee  while 
goods  were  not  In  his  possession,  but  in  ware- 
house of  railroad,  did  so  at  his  own  risk  as  to 
title  to  property,  and  can  claim  no  lien  thereon 
for  his  advances. — Chicago  T.  P.  P.  Co.  vs. 
LfOwell,  60  Cal.  464,  468. 


§  2987.  WHEN  OONTRAOT  IS  TO  BE  DEEMED  A  PLEDGE.  Every  contract 
by  which  the  possession  of  personal  property  is  transferred,  as  security  only,  is  to 
be  deemed  a  pledge.  History:  Enacted  March  21, 1872. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Commissioners'  note.         • 

3.  Agreement  to  pledge  distingnished  from  pledge. 

4.  Depositing  property  with  creditor. 

X,  APPLIED^  CITBDy  CONSTRUBD,  RB- 
FBRRCO  TO,  etc..  In:  Foley  vs.  BuUard,  9» 
CaL  616,  618,  83  Pac.  Rep.  1081  (applied);  Irwin 
vs.  McDowell  (Cal.,  Nov.  10,  1893),  84  Pac.  Rep. 
708,  709  (construed) ;  Anderson  vs.  Pacific  Bank, 
112  Cal  698,  602,  68  Am.  St.  Rep.  228,  44  Pac. 
Rep.  1068,  32  U  R.  A.  479  (applied);  SavlnsTS 
Bank  vs.  Mlddlekauff,  118  Cal.  468,  467,  46  Pac 
Rep.  840  (applied);  Hawley  Bros.  H.  Co.  vs. 
Brownstone,  128  Cal.  648,  648,  66  Pao.  Rep. 
468  (erroneously  cited  for  Code  Civ.  Prov.,  ap- 
plied);  Valentine  vs.   Donohoe-Kelly  Banking 


Co.,  188  Cal.  191,  195,  65  Pac.  Rep.  881  (applied); 
Rohrbacher  vs.  Superior  Court,  144  Cal.  631. 
688,  78  Pac  Rep.  22  (applied). 

a.  Commlasloiiers*  note  says:  "This  section 
places  every  morteragre  of  personal  property, 
accompanied  by  changre  of  possession,  .  upon 
same  footing  with  pledgre.  This  Is  in  accord- 
ance with  rule  of  civil  law,  and  will  grreatly 
simplify  law  In  respect  to  pledges  and  mort- 
ffases.** 

8.  Asfeement  to  pledge  wm  distliiirntslied 
from  aetiial  pledge  creates  no  lien  as  against 
creditor  of  intended  pledsreor  or  as  asalnst 
his  assignee  in  bankruptcy  or  insolvency.— 
Hitchcock  vs.  Hassett,  71  CaL  881.  884,  12  Pao. 
Rep.  228. 
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4.  Wkere  debtor  dcponlts  property  frith  bis 
creditor^  in  absence  of  any  showing  as  to  pur- 
pose with  which  deposit  is  made  or  received, 
It  is  presumed  that  it  was  Intended  as  collat- 


eral security  of  debt. — Borland  vs.  Nevada 
Bank,  99  Cal.  89,  92,  37  Am.  St.  Rep.  32,  33 
Pac.  Rep.  787. 


§  2988.  DELIVEBY  ESSENTIAL  TO  VALIDITY  OF  PLEDGE.  The  lien  of 
a  pledge  is  dependent  on  possession,  and  no  pledge  is  valid  until  the  property 
pledged  is  delivered  to  the  pledgee,  or  to  a  pledge-holder,  as  hereafter  prescribed. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete* 
2-5.  Delivery  of  possession,  necessity  of. 
6,  7.  Same — Change  of  custody. 

8.  Same — Must  be  continuous. 

9.  Same — Must  not  be  constructiTO. 
10.  Same — Transfer  of  title. 

11, 12.  Same— Necessity  of  redeliveiy. 

13.  Same — Sufficiency  of. 
14, 15.  Same — Ssune — Incorporeal  property, 
16, 17.  Same — Same — Change  of  possessioiu 
18, 19.  Same — Same — Note  and  mortgage. 
20-24.  Same — Same — Certificate  of  8to<^ 

25.  Same — Same — Cattle, 

26.  Same — Same — ^Wood. 

27.  Delivery  back  to  pledgeor — ^Effect. 

28.  Same — As  special  bailee. 
29*31.  Pledgee's  right  of  possession. 

32.  Special  deposit  in  bank  as  pledgeu 
83-35.  Surrender  of  possession — Effect. 
36.  Same — Assisting  pledgee  to  care  for. 
87.  Transfer  of  corporate  stock — Bights  of 
pledgee. 

1.  APPLIBD,  CITBD,  CONSTR17BD,  RB- 
FBRRED  TO,  etc.,  in:  Palmtagr  vs.  Doutrlck, 
59  Cal.  164,  158  (construed),  168  (applied),  4S 
Am.  Rep.  246;  Dodge  vs.  Meyer,  61  Cal.  406  (ap- 
plied); Hitchcock  vs.  Hassett,  71  Cal.  831,  884» 
12  Pac.  Rep.  228  (construed);  Haber  vs.  Brown, 
101  Cal.  445.  458,  85  Pac.  Rep.  1085  (erroneously 
cited  as  |  3988,  applied);  Maler  vs.  Freeman.  112 
Cal.  8,  13,  53  Am.  St.  Rep.  151,  44  Pac.  Rep.  857 
(construed);  Latta  vs.  Tutton,  122  Cal.  279, 
283,  68  Am.  St.  Rep.  30,  64  Pac.  Rep.  844  (ap- 
plied); McFall  vs.  Buckeye  O.  W.  Assoc,  122 
Cal.  468,  470.  68  Am.  St.  Rep.  47,  65  Pac.  Rep. 
263  (construed);  Lilienthal  vs.  Ballou,  126  CaL 
183.  187,  67  Pac.  Rep.  897   (applied). 

As  to  delivery  and  poaaesalon  of  pledge,  see 
monogrraphlc  note  by  Robert  Desty,  4  Li.  R.  A. 
805. 

Aa  to  how  far  pledge  may  be  clTeetiuil  of 
which  pledireor'a  asent  la  made  dcpoaltary,  see 
monogrraphlo  note  by  H.  P.  Farnham,  26  L.  R. 
A.  677. 


2.  DBT.IVRRT  OF  POSSBSSIOIf — BTBGESS- 
SITY  OF. — Delivery  to  pledgee  of  thing 
pledged  is  essential  to  contract,  and  until  that 
act  is  performed  special  property  that  pledgee 
is  entitled  to  hold  does  not  vest  in  him.-— 
Brewster  vs.  Hartley,  87  Cal.  16,  26. 

3.  Delivery    accompanies*   a    pledge    and    Is. 
essential  to  Its  validity. — ^Wrlght  vs.  Ross,  86 
Cal.  414,  429. 

4.  No  pledge  is  valid  until  property  is  de- 
livered to  pledgee  or  Is  deposited  In  pursuance 
of  an  agreement  between  parties  with  third 
person  to  hold  for  the  pledgee. — Dodge  vs. 
Meyer,  61  Cal.  405,  429  (dissenting  opinion). 

fi.    Pledge  cannot  be  made  of  property  with- 


out delivery  of  possession  to  pledgee  or  pledge- 
holder.— Hitchcock  vs.  Hassett,  71  Cal.  331,  334, 
18  Pac.  Rep.  228. 

C  Change  of  custody. — To  sustain  validity 
of  pledge  as  against  creditors  of  pledgeor  there 
must  be  open  and  visible  change  of  custody  of 
property. — Qeorge  vs.  Pierce,  123  Cal.  172,  174. 
66  Pac.  Rep.  776,  56  Id.  58. 

7.  Unless  transfer  from  pledgeor  to  pledge- 
holder is  accompanied  by  actual  and  continued 
change  of  possession  pledged  property  will 
be  subject  to  execution  at  instance  of  creditors 
of  pledgeor. — Qeorge  vs.  Pierce,  123  Cal.  172. 
174,  66  Pac.  Rep.  775,  56  Id.  63. 

8.  Moat  ho  eoMtlavowk — Transfer  of  posses- 
sion to  pledgee  of  thing  pledged  is  requisite 
to  constitute  valid  pledge  and  continuance  of 
possession  is  also  requisite. — Palmtag  va 
Doutrick,  59  Cal.  154,  169,  43  Am.  Rep.  245.  See 
Goldstein  vs.  Hort.  30  Cal.  372.  376;  Treadwell 
va  Davis,  34  Cal.  601,  94  Am.  Dec  770;  Reeves 
vs.  Capper,  5  Bing.  N.  C.  136,  140.  141,  35  Eng. 
C.  Lh  64;  Ryall  vs.  Rolls,  1  Atk.  165. 

0.  M«at  mot  he  conatmctlve. — Pledge  Is  not 
complete  until  possession  of  pledged  property 
is  given,  and  that  possession  must  not  be  con- 
structive.— Lilienthal  vs.  Ballou,  125  Cal.  183. 
187,  57  Pac.  Rep.  897. 

10.  TranafcF  of  title. — ^Transfer  of  title,  like 
delivery  of  possession,  constitutes  evidence  of 
pledgee's  right  of  property  in  thing  pledged. — 
Brewster  vs.  Hartley,  37  Cal.  15,  25. 

11.  Neceaalty  of  redelivery. — ^Where  one  at- 
tempts to  pledge  property  which  he  does  not 
own,  delivers  property  to  pledgee,  and  after- 
wards secures  title  to  property,  new  delivery  is 
not  necessary  to  validity  of  pledge. — Goldstein 
vs.  Hort,  30  Cal.  372.  373,  879. 

18.  Where  wife  pledged  her  husband's  piano 
to  secure  loan  to  her,  husband's  subsequent 
promise  to  pay  debt  amounted  to  agreement 
that  property  should  remain  in  pledge  for 
wife's  debt,  and  property  being  all  ready  in 
possession  of  pledgee,  no  redelivery  to  him  was 
necessary. — Smith  vs.  Mott,  76  Cal.  171.  18 
Pac.  Rep.  260. 

1&  Snfflelency  of. — Change  of  possession 
sufficient  to  uphold  pledge  is  not  effected 
merely  by  having  former  owner  manage  prop- 
erty as  servant,  agent,  or  clerk  of  pledgee, 
especially  where  there  is  little  outward  sign 
of  ownership,  as  public  policy  requires  real 
and  substantial  compliance  with  statute. — 
Lilienthal  vs.  Ballou,  126  Cal.  188.  187,  67  Pac. 
Rep.  897. 

14.  iBoorporeal  property. — Delivery  of  prop- 
erty to  pledgee  is  generally  sufficient  to  pass 
requisite  special  property  without  any  written 
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transfer  of  title,  but  Incorporeal  property,  be- 
fner  incapable  of  manual  delivery,  cannot  be 
pledged  without  such  written  transfer. — ^Brew* 
Bter  vs.  Hartley,  37  CaL  15,  26. 

16.  Delivery  of  possession  of  pledged  prop- 
erty must  be  made  to  pledsree.  otherwise  his 
right  cannot  be  consummated,  and  when  prop- 
erty is  of  character  or  quality  not  capable  of 
manual  delivery,  such  as  debts  and  choses  In 
action,  same  may  be  pledged  by  written  assign- 
ment or  other  eftective  means  of  transfer.-— 
Goldstein  vs.  Hort,  80  Cal.  87S,  876.  See  Wil- 
son vs.  Little.  8  N.  Y.  448,  447.  61  Am.  Dec.  807. 

IC  Cliaiige  of  possession. — ^Delivery  of 
property  pledged  must  be  as  complete  as  is 
required  In  case  of  sales  of  personal  property 
by  I  8440  post  and  change  of  possession  must 
be  continuous  and  open. — ^Lilienthal  vs.'BalIou, 
125  CaL  183,  187,  57  Pac.  Hep.  897.  See  George 
vs.  Pierce,  123  CaL  172,  66  Pac  Rep.  776,  66 
Id.  68. 

17.  No  writings  pertaining  to  transfer  of 
personal  property,  regardless  of  their  number 
or  character,  can  create  actual  and  continued 
change  of  possession  as  to  creditors  of  pledgeor; 
acts  only  can  do  it;  and  visible,  actual,  and 
continued  change  of  possession  must  be  had, 
and  law  will  be  satisfied  with  nothing  else.— 
George  vs.  Pierce,  128  Cal.  172,  174,  66  Pac.  Rep. 
776.  66  Id.  68. 

18.  Ifote  and  mortgage*— Pledge  of  note  and 
mortgage  to  be  available  to  pledgee  must  nec- 
essarily be  accompanied  by  power  to  assign 
note  and  mortgage  in  case  of  sale  of  them  and 
to  release  mortgage  on  satisfaction  of  it,  other- 
wise it  would  not  be  possible  for  pledgee  on 
sale  to  convey  legal  title  to  purchaser,  or  on 
satisfaction  of  mortgage  to  release  it  of  rec- 
ord.— Wright  vs.  Ross.   86  Cal.   414,  442. 

19.  Where  notes  secured  by  chattel  mort- 
gage are  pledged,  indorsement  of  notes  and 
delivery  thereof  with  mortgage  passes  mort- 
gage, together  with  notes,  as  valid  collateral' 
to  pledgee,  who  thus  becomes  vested  with 
rights  of  mortgagee. — Bank  of  Woodland  vs. 
Duncan,  117  Cal.  412,  416,  49  Pac.  Rep.  414. 
See  Adler  vs.  Sargent.  109  Cal.  42,  41  Pac.  Rep. 
799;  McArthur  vs.  Magee,  114  CaL  128,  130, 
46  Pac.  Rep.  1068. 

90.  Ccrtifleate  of  stodc — Pledgee  of  certifi- 
cate of  stock  who  has  not  notified  corporation 
of  his  rights  may  be  compelled  to  surrender 
certificate  that  it  might  be  issued  to  purchaser 
thereof  without  notice  and  in  good  faith  under 
execution  sale. — ^West  Coast  S.  F.  Co.  vs.  WulfC, 
138  CaL  816,  818,  86  Am.  St  Rep.  171,  66  Pac 
Rep.  622. 

21.  Purchaser  at  execution  sale  of  shares 
of  corporation  standing  on  books  of  the  cor- 
poration in  name  of  judgment  debtor  Is  en- 
titled to  have  certificate  of  such  shares 
reissued  to  him,  as  such  purchaser,  if  at  time 
of  purchase  he  acts  in  good  faith  and  without 
notice  that  outstanding  certificate  has  been 
assigned  or  pledged  to  some  person  other  than 
judgment  debtor,  and  In  order  that  pledgee  of 
certificate  may  protect  his  rights  as  against 
purchaser  at  execution  sale  he  must  cause 
reissue  to  him  of  certificate  or  he  must  serve 
notice  on  corporation  that  he  holds  certificate 
as    such    pledgee. — West    Coast    S.    F.    Co.    vs. 

CC— 130. 


Wulfr,  183  CaL  816.  316,  86  Am.  St.  Rep.  171. 
66  Pac  Rep.  622.  See  Weston  vs.  Bear  River 
Co.,  5  CaL  186;  Weston  vs.  Bear  River  Co.,  6 
CaL  426;  Strout  vs.  Natoma  W.  &  M.  Co.,  9  CaL 
78;  Naglee  va  Pacific  Wharf  Co.,  20  CaL  529. 
630;  People  vs.  Elmore,  35  CaL  653;  Parrott 
vs.  Byers,  40  CaL  614;  Winter  vs.  Belmont 
Mining  Co.,  68  CaL  428;  Farmers  National  Gold 
Bank  vs.  Wilson,  59  CaL  600;  Spreckels  vs. 
Nevada  Bank,  113  Cal.  272,  64  Am.  St.  Rep.  248, 
46  Pac.  Rep.  829,  83  L.  R.  A.  459. 

22.  Transfer  In  writing  of  shares  of  stock 
not  only  does  not  prove  that  transaction  Is 
not  pledge,  but  stock,  unless  it  is  expressly 
made  assignable  by  delivery  of  certificates, 
cannot  be  pledged  in  any  other  manner. — 
Brewster  vs.  Hartley,  87  Cal.  15,  26.  See  Dewey 
vs.  Bowman,  8  CaL  146.  Mass.  Jewett  vs. 
Warren,  12  Mass.  800,  7  Am.  Dec.  74;  Bowman 
va  Wood,  16  Mass.  434.  N.  Y.  Wilson  vs  Lit- 
tle, 2  N.  Y.  448.  61  Am.  Dec.  807. 

23.  Transfer  upon  books  of  corporation  is 
not  essential  to  creation  of  valid  pledge  of 
stock  of  such  corporation. — Spreckels  vs.  Ne- 
vada Bank,  113  Cal.  272,  64  Am.  St.  Rep.  348. 
46  Pac.  Rep.  329,  33  U  R.  A.  459.  See  Graves 
va  Mono  U  H.  M.  Co.,  81  Cal.  803,  305.  22  Pac. 
Rep.  665;  Cecil  Nat.  Bank  vs.  Watsontown 
Bank.  105  U.  S.  217,  bk.  26  L.  ed.  1039. 

24.  When  corporate  stock  is  pledged  by 
indorsement  and  transfer  of  stock  certificates 
it  must  be  subject  to  same  rules  which  govern 
pledging  of  other  instruments,  and  transfer  to 
avail  against  creditors  must  be  accompanied 
by  delivery  and  continued  change  of  posses- 
sion, and  delivery  and  immediate  return  of 
such  certificates  will  constitute  no  valid  pledge 
as  against  creditors  of  pledgeor. — McFall  vs. 
Buckeye  G.  W.  Assoc.  122  CaL  468,  470,  68 
Am.  St.  Rep.  47,  56  Pac  Rep.  253. 

28.  Cattle. — Sufficient  delivery  to  pledge- 
holder of  cattle  pledged  Is  not  made  when  cat- 
tle remain  in  same  field  and  same  persons  have 
custody  of  them  and  pledge-holder  does  not 
actually,  by  himself  or  his  agents,  take  charge 
of  them  notwithstanding  that  he  attempts  to 
lease  cattle  at  certain  monthly  rental,  as  such 
lease  is  not  taking  possession,  and  is  void  as 
against  creditors  of  pledgeor. — George  vs. 
Pierce,  123  CaL  172,  174,  66  Pac  Rep.  776,  66 
Id.  68. 

2C.  Wood. — Where  one  hundred  and  twenty- 
six  cords  of  wood  are  pledged  for  payment  of 
debt  it  is  not  necessary  in  order  to  effect  de- 
livery to  change  situation  of  wood. — Dubois 
va  Spinks,  114  CaL  289,  294,  46  Pac.  Rep.  95. 
See  Woods  vs.  Bugbey,  29  CaL  466,  476;  Hllli- 
ker  vs.  Kuhn.  71  CaL  214.  16  Pac.  Rep.  707; 
Claudius  vs.  Agulrre.  89  CaL  601,  503,  26  Pac. 
Rep.  1077;  Porter  vs.  Bucher.  98  Cal.  454,  459, 
83  Pac.  Rep.  886;  Hutchins  vs.  Gilchrist,  28  Vt. 
82,   86. 

27.  DBLITBRY  BACK  TO  PLBDGBOR — 
EFFECT. — General  rule  is  that  delivery  back 
of  possession  of  thing  pledged  with  consent  of 
pledgee  terminates  bailment  and  his  lien,  but 
if  pledgeor  recover  possession  of  pledged  prop- 
erty wrongfully  without  consent  of  pledgee 
the  pledge  is  still  valid. — Palmtag  vs.  Doutrlck, 
69  Cal.  154,  159,  48  Am.  Rep.  246.  See  Tread- 
well   vs.  Davis,   84  Cal.   601,  94  Arl  Dec.   770. 
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MsMi.  Janrls  va.  Rogers,  15  Mass.  389;  Homes 
vs.  Crane.  19  Mass.  <2  Pick.)  607.  N.  EU  Wal- 
cott  vs.  Keith,  22  N.  H.   (2  Fost.)   196. 

28.  As  special  bailee. — If  pledgred  property 
is  delivered  back  to  pledgreor  in  new  character 
as  special  bailee  or  asrent,  pledgee  will  still  be 
entitled  to  pledgre  not  only  against  owner  but 
against  third  persons. — ^Palmtasr  vs.  Doutrick» 
69  Cal.  154,  159,  43  Am.  Rep.  245.  See  Ma- 
comber  vs.  Parker.  31  Mass.  (14  Pick.)  497. 

20.     PLBDGBB'S  RIGHT  OF  POSSBSSION.^ 

Pledgee  has  the  right  to  retain  pledge  until 
debt  is  paid. — Sonoma  Valley  Bank  va  Hill. 
69  Cal.  107,  111.  See  Cross  vs.  Eureka  Lw  ft  Y. 
C.  Co.,  78  Cal.  802,  2  Am.  St.  Rep.  808,  sub  nom. 
Cross  vs.  Reid,  14  Pac  Rep.  886.  Mass.  Whit- 
well  va  Brigham,  36  Mass.  (19  Pick.)  117; 
Buck  vs.  Ingersoll,  52  Mass.  (11  Met.)  226. 
Me.    Comstock  vs.  Smith,  28  Me.  202. 

80.  Pledgee  may  retain  pledge  until  his  debt 
Is  paid,  but  if  debt  be  not  paid  when  due  or 
after  due  that  fact  does  not  work  forfeiture 
of  pledged  property. — Wright  vs.  Ross,  86  CaL 
414,   429. 

81.  One  holding  fn  possession  horse  under 
valid  pledge  cannot  be  deprived  of  its  posses- 
sion.— Myers  vs.  Moulton,  71  CaL  498,  608,  18 
Pac  Rep.  605. 

SS.  SPBCIAIi  DBPOSIT  OF  FUNDS  IN 
BANK    UNDER    CONTRACT    OF    PLBDGB    as 

security  for  some  specific  obligation  of  pledgeor 
does  not  pass  title  to  pledgee,  but  title  to 
funds  remains  in  pledgeor  and  pledgee  acquires 
no  right  to  make  general  use  of  property. — 
Anderson  vs.  Pacific  Bank,  112  Cal.  598,  601, 
63  Am.  St.  Rep.  228,  44  Pac.  Rep.  1063,  82  L. 
R.  A.  479. 


SURRBNDBB    OF   P098B88ION— BlTcet. 

—Pledgee      by     surrendering     possession      of 
pledged     property     and     becoming     purchaser 


thereof  under  void  Judicial  sale  could  no  longer 
be  said  to  be  In  lawful  possession  and  loses 
his  possession  as  pledgee. — ^Latta  v.  Tutton,  128 
CaL  279,  28S.  68  Am.  St.  Rep.  SO,  64  Fac.  Rep. 
844. 

84,  Pledgee  cannot  surrender  p.edga  to  be 
sold  on  execution  and  afterwards  be  allowed 
to  fall  back  on  bis  original  claim  In  event  his 
purchase  at  sherifC's  sale  proves  abortive. — 
Latta  va  Tutton.  122  Cal.  279,  288,  68  Am.  St 
Rep.  80,  64  Pac.  Rep.  844.  See  Jacobs  vs.  La- 
tour,  5  Bing.   130,  16  Eng.  C  L.   888. 

35.  When  pledgee  of  receipts  for  goods  sur- 
renders them  and  takes  in  their  stead  written 
guaranty  of  the  debt  he  loses  his  lien  on  goods 
covered  by  receipts. — Treadwell  va  Davis,  84 
Cal.  601,  606,  94  Am.  Dec.  770. 

M.  AmlAtlng  pledgee  to  eare  for. — When 
personal  property  has  been  pledged  and  posses- 
sion delivered  to  pledgee,  fact  that  pledgeor. 
with  or  without  knowledge  or  consent  of 
pledgee,  had  for  time  taken  charge  of  property 
for  purpose  of  assisting  pledgee  in  rarln? 
therefor  would  not  necessarily  render  holdinfr 
of  it  as  pledge  void  as  to  creditors,  as  in  such 
case  there  was  such  delivery  and  continuous 
change  of  possession  as  is  required  by  law 
to  preserve  the  lien  of  pledgee. — Hilliker  vs. 
Kuhn,  71  Cal.  214,  221.  16  Pac  Rep.  707.  See 
Goldstein  vs.  Nunan.  66  Cal.  642,  6  Pac.  Rep. 
451;  Woods  va  Bugbey,  29  Cal.  466. 

Sr.  TRANSFER  OF  CORPORATB  STOCK— 
Rights  of  pledgee. — Pledgee  of  corporation 
stock  has  not  right  when  the  contract  Is  silent 
upon  subject,  and  as  matter  of  law,  to  have 
stock  transferred  upon  books  of  corporation 
into  his  own  name  before  maturity  of  debt — 
Spreckels  vs.  x>ievada  Bank,  113  Cal.  272.  64 
Am.  St.  Rep.  848,  45  Pac.  Rep.  829,  83  lit  R.  A 
459. 


§  2989.    INCREASE  OF  THINO.     The  increase  of  property  pledged  is  pledged 

with  the  property.  History:    Enacted  March  21,  1872. 


Dividend  of  stoek  pledged  is  the  property 
of  pledgreor  same  as  Is  stock,  and  while  pledgee 
of  stock  has  rlsrht  to  It  and  to  collect  It  If 
he  could  do  so  he  Is  not  obliged  to  collect  and 


Is  not  liable  for  not  coUectlnflr. — McAulay  vs. 
Moody,  128  Cal.  202,  208.  60  Pac.  Rep.  778. 
See  Savlngrs  Bank  va  MlddlekaufT,  lis  Cal. 
468,  46  Pac.  Rep.  840. 


§2990.    UENOB  HAY  PLEDGE  PBOPEBTY  TO  EXTENT  OF  HIS  HEN. 

One  who  has  a  lien  upon  property  may  pledge  it  to  the  extent  of  his  lien. 

History:   Enacted  March  21,  1872. 


As  to  llenov^s  aetloa  fov  damasea,  see  post  tlon  of  the  code;  but  It  Is  established  In  Bnff- 

I  8338.  land  and  seems  Just     Sea  Waldla  vs.  Doll*  89 

Commlutoaeni»  note  aayat  "This  power  was  CaL  656." 
not  fully  recognized  by  law  prior  to  the  adop- 


§2991.  BEAL  OWNER  CANNOT  DEFEAT  PLEDGE  OF  PBOPEBTT 
TBANSFEBBED  TO  APPARENT  OWNER  FOR  PURPOSE  OF  PLEDGE.  One 

who  has  allowed  another  to  assume  the  apparent  ownership  of  property  for  the 
purpose  of  making  any  transfer  of  it,  cannot  set  np  his  own  title,  to  defeat  a 
pledge  of  the  property,  made  by  the  other,  to  a  pledgee  who  received  the  prop- 
erty in  good  faith,  in  the  ordinary  course  of  business,  and  for  value. 

History:  Enacted  March  21,  1872. 


Tit.  Xir,  etu  UI.] 
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1.  AppHed^  dted,  eominiedy  nfemd  to,  tie. 

2.  Apparent  ownem— Pledge  bj. 
8.  CommiBsioiiers'  note. 

4.  Constmctlon  of  section. 
6.  Custodian  of  goods  for  safe-keeping  —  Can- 
not pledge* 

6.  Delivery  of  stock  for  safe-keeping — ^EfPeet. 

7.  Factors — Effect  of  section. 

8.  Same — ^Pledge  by. 

9.  Same — ^Bule  as  to. 

10.  Same — Overruled. 

11.  Owner  of  stock  delivering  indorsed  certificate 

to  person  who  pledges — Effect. 

12.  Pledgee  of  mining  stock — Good  faith. 

13.  Pre-existing  debt — Consideration  for  pledge. 
34.  Purchase  by  factoi>— Pledge  by. 

15.  Bights  of  owner. 

16.  Stock  transferred  in  blank. 

1.  APPLlSDy  CmED,  CON8TKUBD»  RE- 
FERRED TO,  etc..  In:  Davis  vs.  Russell, 
52  Cal.  611,  616,  28  Am.  Rep.  647  (applied); 
Palmtas  vs.  Doutrick.  69  Cal.  1B4.  168.  48  Am. 
Rep.  245  (construed);  Nlles  vs.  Edwards.  90 
Cal.  10.  13.  27  Pac.  Rep.  159  (applied);  Shafer 
vs.  Lacy,  121  C::al.  574.  676.  64  Pac.  Rep.  72  (con- 
strued); Brlttan  vs.  Oakland  Bank,  124  Cal. 
282,  289.  71  Am.  St.  Rep.  58,  57  Pac.  Rep.  84 
(applied). 

Am  to  antliorlty  of  factor  to  pledse»  see  ante 

S  2368. 

2.     APPARENT  OWNERS — ^As  to  pledgre  by. — 

Where  pledgee  in  ffood  faith  and  without  notice 
of  another's  equities  receives  certain  stocks 
from  persons  who  were  the  apparent  owners, 
with  the  usual  indicia  of  ownership,  as  a 
pledsre  to  secure  the  payment  of  a  subslstingr 
debt,  which  has  never  been  paid  or  tendered, 
the  equities  of  the  person  founded  on  a  secret 
trust  are  subordinate  to  those  of  pledgree.— 
Thompson  vs.  Toland,  48  CJal.  99,  118. 

S.  Commlssloncra^  »oto  says:  "This  section 
is  an  extension  of  the  rule  allowing  a  pledgre 
by  an  agrent  intrusted  with  indicia  of  title  to 
be  sustained  in  favor  of  one  who  lends  upon 
It  without  notice  of  the  true  owner's  title." 

4.  CONSTRUOnOH  OF  SECTION.— Phrase 
"for  the  purpose  of  makiner  any  transfer  of  it" 
must  tiave  been  inserted  In  this  section  as 
words  of  limitation  upon  the  power  to  pledsre 
by  one  having:  the  "apparent  ownership"  of  the 
property,  as  the  section  would  have  a  much 
broader  meanlnsr  without  than  v?«lth  these 
words. — Shafer  vs.  Lacy,  121  CaL  574,  577.  54 
Pac  Rep.  72. 

5.  C17STODIAH  OF  GOODS  FOR  SAFE- 
KEEPING— Cannot  pledgreb — One  who,  bavins 
soods  for  safe-keepiner,  pledges  them  with  in- 
tent to  convert  the  proceeds  to  his  own  use 
m  effect  commits  larceny,  and  the  pledgree  ac- 
quires no  title  as  against  owner  althougrh  ne 
deals  with  pledseor  in  grood  faith. — Shafer  vs. 
lAcy,  121  Cal.  574,  577,  64  Pac.  Rep.  72.  See 
Gottlieb  vs.  Hartm&n.  Z  Colo.  58. 

«.  INDORSEMENT  AND  DELIVERY  OF 
STOCK  TO  ONE  FOR  SAFE-KEEPING  dothes 
bim  with  the  Indicia  of  the  legral  ownership  of 
the  stock,  and  a  pledge  by  htm  of  such  stock  as 
security  for  the  payment  of  a  debt  is  legral 
and  vests  the  pledgree  with  a  right  to  It  as 
security  for  the  money  advanced. — ^Ambrose 
vs.  Evans.  66  Cal.  74.  75.  4  Pac.  Rep.  960. 


T*  FACTORS — ^Effect  of  aectton* — Formerly 
a  factor  to  whom  goods  were  consigned  for 
sale  could  not  pledge  them  as  against  the 
consigrnor,  but  under  this  section  as  it  now 
reads  one  who  had  allowed  another  to  assume 
the  apparent  ownership  of  property  for  the 
purpose  of  sale  or  transfer  cannot  recover 
from  pledgee  of  such  other  person  if  such 
pledgee  receives  the  property  in  good  faith  in 
the  ordinary  course  of  business  and  for  value. 
— Shafer  vs.  Lacy,  121  Cal.  574.  577,  54  Pac. 
Rep.  72. 

8.  Pledge  by. — Pledge  by  a  factor  having 
CMtciiaible  authority  to  deal  Trith  the  property 

of  his  principal  is  good  as  against  the  latter 
if  the  pledgee  has  no  notice  of  the  actual  own- 
ership.— Wisp  vs.  Hazard,  66  Cal.  459.  462.  6 
Pac.   Rep.   91. 

8u  Role  as  to. — Rule  that  factor  cannot 
pledge  gooda  intriuited  to  him  is  confined  to 
technical  factors  whose  only  business  is  to 
sell  goods  consigned  to  them  for  that  purpose, 
— Horr  vs.  Barker.  11  Cal.  393.  402,  70  Am.  Dec. 
791.     See  Hutchinson  vs.   Hours.   6  Cal.   384. 

10.  Overruled. — Cases  of  Hutchinson  vs. 
Bours.  6  Cal.  384.  885;  Olidden  vs.  Lucas.  7  Cal. 
26;  Horr  va  Barker,  11  Cal.  393.  70  Am.  Dec. 
791,  holding  that  the  doctrine  that  a  factor  can- 
not pledge  as  security  for  the  paymen,t  of  his 
individual  debt  the  goods  of  his  principal  con- 
signed to  him  for  sale  is  applicable  only  where 
the  party  pledging  is  "technically  a  factor." 
i.  e.  "where  his  only  business  is  to  sell  goods 
consigned  to  him  for  that  purpose.'*  are  ex- 
pressly overruled  as  being  anomalous  in  their 
character  and  in  conflict  with  the  law  upon 
the  authority  of  factors;  and  the  rule  of  the 
common  law  that  no  factor  can  pledge  as  se- 
curity for  the  payment  of  his  individual  debt 
the  goods  of  his  principal  consigned  to  him 
for  sale,  regardless  of  the  limitation  imposed 
by  the  above  cases,  is  laid  down  as  the  doc- 
trine to  be  followed  thereafter  in  this  state. — 
Wright  va  Solomon,  19  Cal.  64,  72,  79  Am. 
Dec  196. 

11.  OWNER  OF  STOCK  VOLUNTARII^T  DE- 
I^rVESRING  THE  INDORSED  CERTIFICATE 
therefor  to  a  person  who  pledges  it  for  debt 
cannot  recover  such  stock  unless  he  pays  the 
debt  for  which  the  pledge  was  made. — ^Arnold 
vs.  Johnson,  66  Cal.  402.  408.  6  Pac.  Rep.  796. 
See  Barstow  vs.  Savage  M.  Co..  64  Cal.  888,  49 
Am.  Rep.  705,  1  Pac.  Rep.  849;  Ambrose  vs. 
Evans,  66  Cal.  74,  4  Pac  Rep.  960;  McNeil  Ts. 
Tenth  Nat.  Bank,  46  N.  Y.  826.  7  Am.  Rep. 
841. 


PLEDGEE    OF    MINING    STOCK    DOES 
NOT   HOIiD   THE    PLEDGE    IN   GOOD   FAITH 

and  for  value  in  the  sense  of  this  section  after 
the  moneys  were  repaid  which  were  advanced 
on  the  stock  pledged. — ^Niles  vs.  Edwards,  90 
CaL  10,   12.  27  Pac.  Rep.  159. 

IS.     PRE-EXISTING   DEBT   FROM    ONE  TO 
A  BANK — Conatttntea  m  Taluable  eonalderatlon 

for  the  transfer  to  the  bank  as  collateral  se- 
curity of  a  warehouse  receipt  within  the  mean- 
ing of  this  section. — ^Davis  vs.  Russell,  52  Cal. 
611,  616,  28  Am.  Rep.  647. 

14.  PURCHASE  OF  PROPERTY  BY  A 
FACTOR  IN  HIS  OWN  NAME  makes  him  the 
apparent  owner,  and  as  far  as  it  affects  the 
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rlffhts  of  third  persona  he  has  the  rlgrht  to  sell 
or  pledffe. — Leet  vs.  Wadsworth,  5  Cal.  404« 
405;  Hutchinson  vs.  Hours,  6  Cal.  384»  886; 
Glfdden  vs.  Lucas,  7  Cal.  26,  30. 

IS.  BIGHTS  OF  O'WIVER. — ^Under  this  sec- 
tion the  owner  may  show  that  the  property 
was  not  Intrusted  to  the  bailee  or  person  as- 
suming ownership  for  the  purposes  of  sale, 
but  for  transportation  or  temporary  custody 
and  like  objects. — Shafer  vs.  Lacy,  121  Cal. 
574,   577,  54  Pac  Rep.  72. 


IC  STOCK  TRAJfSFERRlSD  Hf  BLAHK. — 
One  tranaf errlns  •  mr  ImAoralBS  mtfSL  la  UbbIc 
and  dellverlnnf  same  to  Ms  mm^mt  with  power 
to  negotiate  or  pitrdffe  the  same  cannot  re- 
cover from  a  pledgee  of  such  a«rent  who  took 
It  In  STood  faith  and  for  value  without  refund- 
ing or  offerinflT  to  refund  amount  advanced 
by  plederee. — Brlttan  vs.  Oakland  Bank  of  Sav.. 
124  Cat  282,  288,  71  Am.  St  Rep.  58,  57  Pac. 
Rep.  84.  See  McNeil  vs.  Tenth  Nat.  Bank,  46 
N.  Y.  825,  7  Am.  Rep.  841. 


§  2992.  PLEDGE-LENDEB,  WHAT.  Property  may  be  pledged  as  security  for 
the  obligation  of  another  person  than  the  owner,  and  in  so  doing  the  owner  has 
all  the  rights  of  a  pledgeor  for  himself,  except  as  hereinafter  stated. 

History:    Enacted  March  21,  1872. 

Applied,  eltedy  eonstraedy  referred  to,  etc..  In:  Valentine  vs.  Donohoe-Kelly  Banking  Co., 
188  Cal.  191,,  195.  85  Pac.  Rep.  881  (applied). 

§  2993.  PLEDGE-HOLDEB,  WHAT.  A  pledgeor  and  pledgee  may  agree  upon 
a  third  person  with  whom  to  deposit  the  property  pledged,  who,  if  he  accepts  the 
deposit,  is  called  a  pledge-holder. 

History:   Enacted  Mareh  21, 1872. 

Applied,   dtedf   eosetraed,   referred   to,    etc.      First  Nat.  Bank,  180  CaL  258,  282,  82  Pac.  Rep. 
In:     Dodse  vs.  Meyer,  81   Cal.   405.  429   (i  2908      488  (referred  to/. 
cited  In  error  for  i  2998,  applied) ;  Faulkner  vs. 


§2994.  WHEN  PLEDOELENDEB  HAY  WITHDRAW  PBOPEBTY 
PLEDGED.  One  who  pledges  property  as  security  for  the  obligation  of  another, 
cannot  withdraw  the  property  pledged  otherwise  than  as  a  pledgeor  for  himself 
might,  and  if  he  receives  from  the  debtor  a  consideration  for  the  pledge  he  can- 
not withdraw  it  without  his  consent. 

History:   Enacted  March  21,  1872. 

Commlmiloneni'  note  says:  'TThls  follows  as  a  of  another  by  f  2992  ante,  and  rests  In  simple 
necessity  from  position  authorized  to  be  as-  rule  resrardlng:  contracts  for  consideration  re- 
sumed by  owner  of  property  pledged  for  debt      qulrlngr  compliance  with  the  undertaking:." 

§2996.  OBLIGATIONS  OF  PLEDOE-HOLDEB.  A  pledge-holder  for  reward 
cannot  exonerate  himself  from  his  undertaking;  and  a  gratuitous  pledge-holder 
can  do  so  only  by  giving  reasonable  notice  to  the  pledgeor  and  pledgee  to  a^tpoint 
a  new  pledge-holder,  and  in  case  of  their  failure  to  agree,  by  depositing  the  prop- 
erty pledged  with  some  impartial  person,  who  will  then  be  entitled  to  a  reason- 
able compensation  for  his  care  of  the  same. 

History:   Enacted  March  21, 1872. 


Conunlasloiieni*  note  says:  "Another  consist- 
ent requirement  arising  from  I  2992  ante.  The 
pledge-holder  assumes  position,  duties  and 
obligation  of  bailee,  either  of  gratuitous  de- 
posit or  deposit  for  hire,  or  Otherwise,  accord- 


ing to  circumstances.  These  sections  simply 
particularize  these  responsibilities  and  duties, 
regulate  them,  and  thus  relieve  his  position 
from  misunderstandings  which  might  other- 
wise embarrass  him." 


§2996.    PLEDGE-HOLDER  MUST  ENFOBOE  BIGHTS  OF  PLEDGEE.     A 

pledge-holder  must  enforce  all  the  rights  of  the  pledgee,  unless  authorized  by  him 

to  waive  them.  History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc.  BS  Pac.  Rep.  1119  (applied);  Faulkner  vs.  First 

2.  Applicability  of  section.  •      Nat.  Bank,  180  CaL  258.  262,  68  Pac.  Rep.  468 

3.  Pledge-holder's  right  to  collect.  (construed). 

1.     Applied,  eltedf  conatraed,  referred  to,  etc.,  9.     ApplleablUty  of  seetloiu — This  section  la 

In:     Fernandez   vs.  Tormey,  121  Cal.   616,  620^      applicable  to  notes  pleds^d  by  maker  of  an- 
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Other  potB  to  paye^  whp  Indorsed  secured  note 
to  bank  and  deposited  pUdgred  notes  as  collat- 
eral security,  and  bank  bas  no  rlsrht  to  deliver 
pledged  notes  to  pledsreor  in  such  case  without 
consent  or  authority  of  original  pledgee. — 
Faulkner  vs.  First  Nat*  Bank,  180  CaL  268,  262, 
82  Pac.  Rep.  462* 


•   S>    Pledce^boldez^s  riskt  la  to  collect  moBey 

becoming  due  on  pledged  securities  in  his 
.hands,  and  suit  by  him  for  that  purpose  is  not 
conversion  of  such  securities. — Fernandez  vs. 
Tormey,  121  Cal.  615,  520,  53  Pac.  Rep.  1119. 
See  McArthur  vs.  Magee,  114  Cal.  128,  46  Pac. 
Rep.  1068. 


§2997.  OBUOATION  OF  PLEDGEE  AND  PLEDOE-HOLDEB,  FOB  BE- 
WABD.  A  pledgee,  or  a  pledge-holder  for  reward,  assumes  the  duties  and  liabili- 
ties of  a  depositary  for  reward. 

History:   Enacted  March  21,  1872. 

1.  Construction  of  section. 

2.  Mining  stock — Conversion  hy  pledgee. 

3.  Same— Same — ^Interest.  .  . 

4.  Money  deposited  in  bank  as  pledge — Wrong- 

ful commingling. 

5.  Negligence  of  pledgee — ^Liability. 

6.  Party  having  authority  to  sell  may  pledge. 

7.  Pawnbroker — Illegal  interest. 

8.  Pledge  of  corporate  stock  valid,  when. 

9.  Pledgee  of  stock  not  stockholder. 

10.  Pledgee  transferring  pledged  paper — Pliabil- 

ity. 

11.  Pledgee  liable  for  ordinary  diligence. 

12.  Pledgee  liable  for  gross  negligence. 

13.  Same — ^Waiver  of  by  pledgeor's  acts. 

14.  Pledgee  responsible   for   depreciation   after 

tender. 

15.  Pledgee  suing  sheriff — ^Titleu 

16.  Pledgee  not  adverse  holder. 

17.  Pledgee  of  mortgage  cannot  release. 

18.  Pledgee  of  stocks  need  not  return  identical 

certificates. 

19.  Pledgee  suing  for  conversion — Kights  of. 

20.  Pledgeor's  right  to  pledge  after  paying  debt. 

21.  Pledgeor  cannot  deny  his  title,  when. 

22.  Specific  performance  of  contract 'for  return 

of  pledged  stock. 

23.  Waiver  of  lien  by  pledgee. 

24.  Wrongful  conversion. 

Aa  to  depoaltary  for  reward  see  ante  1 1852. 
,  Aa  to  dlllsrenee  required  of  one  who  hold* 
■leiTotlable  paper  as  collateral  security,  see 
monogrraphic  .note   84  Am.  Dec.   461. 

Aa  to  care  required  of  pledgees,  see  monon 
grraphic  note  83  Am.  St.  Hep.  892. 

Aa  to  liability  of  pledgree  aa  ahareholder,  see 
monographic  note  by  B.  A.  Rich*  88  L.  R.  A. 
139. 

Aa  to  duty  of  pledaree  to  earo  for  tbins 
pledsedy  see  monosrraphlc  note  by  J.  O.  Green, 
17  L.  R.  A.  193. 


1.  CONSTRtTCTIOir  OF  SECTION.  —  This 
section  and  |  2998  as  well  as  ereneral  similarity 
between  pledgre-holders  and  depositaries 
would  seem  to  make  provisions  therein  re- 
latin  er  to  sale  ot  pledged  property  appropriate 
to  sale  by  depositary  for  hire  in  absence  of 
special  provisions  relating"  to  latter. — Stewart 
vs.  Naud,  125  Cal.  596,  599,  58  Pac.  Rep.  186. 

2.  MINIXG  STOCK— CoBveralon  by  pled^eo. 

—Where  mining  stock  is  pledged  as  collateral 
security  for  debt  after  such  debt  is  paid 
pledgeor  is  entitled  to  return  of  stock  not- 
withstanding he  owes  another  debt  to  pledgee, 
and  if  pledgee  retains  stock  and  sells  it  an^ 
applies    proceeds    on    last    mentioned    debt    it 


amounts    to    conversion    of   stock.  —  Niles    vs. 

Edwards,  90  Cal.  10,  12,  27  Pac.  Rep.  159. 

■ 

8.  latereat* — ^Where  mining  stocks  of  large 
value  are  pledged  as  collateral  security  for  loan 
of  large  amount,  fact  that  when  such  loan  was 
paid  and  such  stocks  demanded  small  amount 
of  interest  remained  unpaid  on  loan  w;ould  not 
prevent  retention  of  such  stocks  after  such 
payment  and  demand  from  being  conversion 
thereof,  notwithstanding  that  such  interest 
was  not  paid,  nothing  being  said  about  it  at 
time  and  no  demand  being  made  therefor. — 
Kullman  vs.  Oreenbaum,  92  Cal.  403,  407,  27 
Am.  St  Rep.  150,  28  Pac.  Rep.  674. 

4,  MONEY  DEPOSITED  IN  BABTK  AS 
A  pledge: — ^Wronsfol  commlnirltair* — Where 
money  is  deposited  in  bank  as  pledge,  fact  that 
bank  afterwards  wrongfully  commingled  and 
used  the  funds  cannot  be  urged  by  it  in  defense 
as  effecting  any  change  In  contractual  relations 
and  rights  of  parties. — ^Anderson  vs.  Pacific 
Bank,  112  Cal.  698,  601,  58  Am.  St  Rep.  228, 
44  Pac  Rep.  1063,  82  L*.  R.  A.  479.  See  Hen- 
derson vs.  O'Conor,  106  Cal.  386,  89  Pac.  Rep. 
786;  Central  National  Bank  vs.  Connecticut 
Mut.  L.  Ins.  Co.,  104  U.  S.  54,  bk.  26  L.  ed.  693; 
Massey  vs.  Fisher,  62  Fed.  Rep.  958. 

6.  NEGLIGENCE    OF    PLEDGEE: — Liability. 

— Where  by  negligence  of  pledgee  collection  of 
collateral  securities  has  been  lost  by  operation 
of  statute  of  limitations  and  such  statutory 
defense  has  become  perfect,  pledgeor  may  by 
counterclaim  recover  value  of  his  collateral 
^ven  though  it  be  not  known  that  his  debtor 
will  when  sued  on  such  collateral  plead  statute. 
In  defense. — Hawley  Bros.  H.  Co.  vs.  Brown- 
stone,  128  Cal.  643,  648,  56  Pac.  Rep.  468.  See 
Iowa.  First  Nat.  Bank  vs.  O'Connell,  84  Iowa 
877,  35  Am.  St  Rep.  313,  51  N.  W.  Rep.  162.  Pa. 
McQueen's  Appeal,  104  Pa.  St.  595,  596,  49  Am. 
Rep.  592.  See  Stiller  vs.  Gettysburg  Bank, 
8  Watts  192,  34  Am.  Dec.  449. 

«.  PARTY  RECEIVING  GOODS— Antborlty 
to  sell  and  pledslns  aame  as  security  for  loan 
made  at  time  of  pledge  vests  in  pledgee  valid 
pledge  aa  against  owner  if  pledgee  acted  in 
good  faith  and  without  notice  that  pledgeor 
was  not  owner. — Amann  vs.  Lowell,  66  Cal.  806, 
809,  5  Pac  Rep.  363. 

7.  PAWNBROKER — Illegal  Intereat. — ^Under 
law  forbidding  pawnbrokers  to  charge  more 
than  four  per  cent  per  month  for  loans  secured 
by  pledged  personal  property,  where  greater 
interest  is  charged  than  allowed  by  such  law 
pledgeor  may  recover  property  pledged  by 
tendering  to  pledgee  amount  of  loan  with  four 


<aoT«) 


PUSDGIO    FOB    RBWARD— OBIilGATIOir. 


[DlT.IU9Pt.IT. 


per  cent  interest. — Jackson  Ts.  Shawl,  29  Cal. 
267.  278. 

8.  PLBDOB  OF  CORPORATE  STOCK  M 
VALID    IICDEPBNDBNT   OF   ANY  TRANSFER 

upon  books  of  corporation  from  pledgeor  to 
pledgee,  but  if-  pledgee  fails  to  have  books  show 
nature  of  his  interest  In  stock,  law  has  fixed  as 
penalty  for  his  failure  to  do  so  same  responsi- 
bility that  would  follow  had  he  been  owner  of 
stock  and  appeared  as  such  upon  stock  register. 
— Hurlburt  vs.  Arthur.  140  Cal.  108,  107,  98  Am. 
St.  Rep.  17,  78  Pac.  Rep.  734. 

9.  PLBDGBB  OF  STOCK  IN  A  CORPORA- 
TION does  not  thereby  become  stockholder  or 
liable  for  debts  of  corporation. — ^Borland  vs. 
Nevada  Bank.  99  CaL  89,  92,  87  Am.  St.  Rep.  82, 
88  Pac  Rep.  787. 

10.  A  PLBDGBB  UPON  TRANSFERRING 
PLEDGED  PAPER  TO  THIRD  PERSONS  with- 
out authority  of  pledgeor  will  be  deemed  at 
election  of  pledgeor  to  have  taken  it  at  its  face 
value  in  satisfaction  of  debt  for  which  it  was 
pledged  to  him.  and  may  be  regarded  as  having 
pledged  to  his  assignee  his  own  personal  re- 
sponsibility and  not  that  of  his  pledgeor,  and 
no  subsequent  reassignment  of  such  paper  to 
himself  will  restore  him  to  his  original  rights. 
— Haber  vs.  Brown,  101  Cal.  446.  468,  85  Pac. 
Rep.  1036.  See  Hawks  vs.  Hlnchcliff,  17  Barb. 
<N.  Y.)   492,  502. 

11.  PLEDGEE  LIABLE  FOR  ORDINARY 
DILIGENCE. — Pledge  is  bailment  which  is  re- 
ciprocally beneficial  to  both  parties,  and  law 
therefore  requires  of  pledgee  exercise  of  ordi- 
nary diligence  in  care  and  custody  of  goods 
pledged  and  is  responsible  for  ordinary  negli- 
gence.— St  Losky  vs.  Davidson.  6  Cal.  643.  647; 
Hawley  Bros.  H.  Co.  vs.  Brownstone.  128  Cal. 
643.  648,  66  Pac.  Rep.  468.  See  Mich.  Jennison 
vs.  Parker,  7  Mich.  366.  Mlns.  Lamberton  vs. 
Windom.  12  Minn.  232.  90  Am.  Dec.  301.  N.  Y. 
Origgs  vs.  Day,  136  N.  Y.  162,  82  Am.  St  Rep. 
704.  82  N.  E.  Rep.  612,  18  L.  R.  A.  120. 

12.  PLEDGEE  LIABLE  FOR  GROSS  NEGLI- 
GENCE.— Pledgee  may  become  liable  through 
his  gross  negligence  or  by  his  tortious  dealings 
with  pledge  where  pledgeor  is  injured  thereby. 
— Hawley  Bros.  H.  Co.  vs.  Brownstons,  128 
Cal.  643,  648.  66  Pac.  Rep.  468. 

18.  Waiver  of  by  pledgeor>a  actii. — Pledgeor 
of  piano  having  consented  that  pledgee 
might  store  it  with  friends  who  might  use 
it  as  compensation  for  storage  has  no  right 
to  complain  of  negligence  on  part  of  pledgee 
in  thus  storing  it,  though  it  may  have  been 
injured  by  negligent  use. — ^Damon  vs.  Wald- 
teufel.  99  Cal.  234.  236.  83  Pac.  Rep.  908. 

14.  PLEDGEE  WIIAj  BE  RESPONSIBLE  TO 
PLEDGEOR  FOR  DEPRECIATION  IN  THE 
VALUE  of  pledged  property  after  tender  of 
amount  due  and  refusal  by  pledgee. — Lough- 
borough vs.  McNevln.  74  Cal.  260,  266,  6  Am. 
St  Rep.  485,  14  Pac.  Rep.  869,  16  Id.  773.  See 
Hancock  vs.  Franklin  Ins.  Co.,  114  Mass.  165; 
Hathaway  vs.  Fall  River  Nat.  Bank.  181  Mass. 
14;  Gr  Is  wold  vs.  Jackson,  2  Edw.  Ch.  (N.  Y.) 
461;  Jackson  vs.  Griswold.  4  Hill  <N.  Y.)  628. 

15.  PLEDGEE  SUING  SHERIFF  IB^HO  HAD 
TAKEN  THE  PLEDGED  PROPERTY  under  ex- 
ecution against  the  pledgeor  for   recovery  of 


property  must  rely  on  his  title  had  at  com- 
mencement of  action. — Bamhart  vs.  Fulkerth, 
78  CaL  626,  629,  16  Pac.  Rep.  89. 

1«.     PLEDGEE   NOT  ADVERSE  HOLDER.r— 

While  pledgee  holds  stock  as  security  for  debt 
and  has  right  to  so  hold  it  he  cannot  assert 
that  he  holds  it  adversely  and  thereby  acquire 
right  to  it  under  statute  of  limitations. — Cross 
vs.  Eureka  L.  &  Y.  C.  Co.,  73  Cal.  302,  306,  2  Am. 
St  Rep.  808.  sub  nom.  Cross  vs.  Reid,  14  Pac. 
Rep.  885. 

it.  PLEDGEE  OF  MORTGAGE  HELD  AS 
COLLATERAL — No  rlsht  to  release  Btortsage, 

and  If  this  Is  done  pledgeor  may  repudiate 
transaction  and  have  release  or  satisfaction 
canceled. — Kelly  vs.  Matlock,  86  CaL  122,  128. 
24  Pac.  Rep.  642. 

18.  PLEDGEE  OF  STOCKS  HOLDING  THEM 
AS  SECURITY  FOR  NOTE  need  not  return 
to  pledgeor  same  identical  certificates  which 
he  had  received,  but  may  restore  to  pledgeor 
certificates  of  stock  corresponding  to  those  re- 
ceived.— Thompson  vs.  Toland,  48  CaL  99,  113. 
See  Atkins  vs.  Gamble.  42  Cal.  86,  10  Am. 
Rep.  282;  Krouse  vs.  Woodward.  110  Cal.  638. 
643,  42  Pac.  Rep.  1084. 

10.  PLEDGEE  IN  AN  ACTION  AGAINST 
STRANGER  FOR  CONVERSION  of  goods 
pledged  is  entitled  to  recover  full  value  of 
goods  and  Is  answerable  over  to  pledgeor  for 
surplus  after  payment  of  his  debt  unless  goods 
be  converted  by  owner  or  by  one  acting  In 
privity  with  him.  in  which  case  pledgee  can 
recover  only  value  of  his  special  interest  in 
pledge. — Treadwell  vs.  Davis,  84  CaL  601,  606, 
94  Am.  Dec.  770;  Thompson  vs.  Toland.  48  CaL 
99.  117.  See  Mass.  Pomeroy  vs.  Smith.  34 
Mass.  (17  Pick.)  85.  N.  Y.  Ingersoll  vs.  Van 
Bokkelln.  7  Cow.  670.  Pa.  Lyle  vs.  Barker,  6 
Blnn.  457.  Eng.  Heydon  &  Smith's  Case,  7 
Coke  67. 

20,  PLEDGEOR'S  RIGHT  TO  PLEDGE 
AFTER  PAYING  DEBT.— Fact  that  pledgeor 
borrowed  from  pledgee  money  for  which  he 
paid  for  stock  pledged  will  not  defeat  his  right 
to  demand  stock  upon  payment  of  amount  bor- 
rowed.— Krouse  vs.  Woodward,  110  Cal.  638, 
642.  42  Pac.  Rep.  1084. 

21.  PLEDGEOR  IS  NOT  PERMITTED  TO 
ASSERT  THAT  HE  DID  NOT  OWN  GOODS 
PLEDGED* — As  between  the  parties  to  contract, 

when  he  assumed  property  belonged  to  him 
and  undertook  to  pledge  it  as  security  for 
money  borrowed;  and  though  he  did  not  then 
own  it  his  subsequent  acquisition  of  title  to 
it  inured  to  benefit  of  pledgee  as  of  time  when 
pledgeor  borrowed  money  and  attempted  to 
pledge  for  payment  therefor. — Groldstein  vs. 
Hort,  30  Cal.  872,  876. 

29.  SPECIFIC  PERFORMANCE — Of  eratmeC 
for  retnm  of  stock  la  corporation  pledged  as 
seenrlty  for  debt  may  be  enforced  by  pledgeor 
upon  payment  or  tender  of  amount  of  Indebted- 
ness where  stock  has  no  market  value  and 
where  no  other  shares  of  such  corporation  are 
In  market  for  sale. — Krouse  vs.  Woodward,  110 
CaL  638,  642,  42  Pac.  Rep.  1084.  See  Center  va 
Davis,  38  CaL  450.  Maas.  Adams  vs.  Messlnger, 
147  Mass.  185,  9  Am.  St.  Rep.  679,  17  N.  E.  Rsp. 
491.     N.  Y.    Cushman  vs.  Thayer  Mfg.  Co.,  76 
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N.  T.  865.  82  Am.  Rep.  816;  Johnson  TS.  Brooks* 
98  N.  Y.  887,  842. 

».     WAIVBB    OF    lilBlf    BY    PLBDGBB«— 

Pledgee  who  refuses  upon  proper  demand  to 
deliver  property  without  setting  up  his  Hen 
thereon,  or  who  bases  claim  on  other  than  that 
of  lien,  waives  his  right  to  claim   lien  after 


action  commenced. — Williams  vs.  Ashe,  111  Cal. 
180,  184,  43  Pac.  Hep.  595.  See  Lehmann  vs. 
Schmidt,  87  Cal.  15,  25  Pac.  Rep.  161;  Sutton 
vs.  Stephan,  101  Cal.  546,  36  Pac.  Rep.  106. 

24.  WRONGFUL  CONVERSION  does  not  for- 
feit lien  In  case  of  pledgee. — Williams  vs.  Ashe, 
111  Cal.  180,  185.  48  Pac.  Rep.  595. 


§  2998.  ORATUITOnS  PLEDOE-HOLDEB.  A  ^atuitous  pledge-holder  assumes 
the  duties  and  liabilities  of  a  gratuitous  depositary. 

History:   Enacted  March  21, 1872. 

A«  to  gntaHtmrn  depositary,  see  ante  89  1844-  Applied,  cited,  eosstnied,  Feferred  to,  etc.,  in: 

1847.  Stewart  vs.  Naud,  125  Cal.  596,  699,  68  Pac  Rep. 

As  to  obllsatloM  of  pledso-liolder,  see  ante  186  (construed). 
I  2995. 

§  2999.  DEBTOR'S  MI8BEPBESENTATI0N  OF  VALUE  OF  PLEDGE.  Where 
a  debtor  has  obtained  credit,  or  an  extension  of  time,  by  a  fraudulent  misrepre- 
sentation of  the  value  of  property  pledged  by  or  for  him,  the  creditor  may  demand 
a  further  pledge  to  correspond  with  the  value  represented ;  and  in  default  there- 
of may  recover  his  debt  immediately,  though  it  be  not  actually  due. 

History:    Enacted  Maroh  21,  1872,  founded  upon  Civ.  Code  La.,  art.  3141. 

§3000.    WHEN  PLEDGEE  MAY  SELL.     When  performance  of  the  act  for 

which  a  pledge  is  given  is  due,  in  whole  or  in  part,  the  pledgee  may  collect  what  is 
due  to  him  by  a  sale  of  property  pledged,  subject  to  the  rules  and  exceptions 
hereinafter  prescribed.  History:  Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Conversion — Acceptance  of  value. 

3,  4.  Pledgee  may  sue  upon  original  debt. 

5.  Same — Effect  of  suit. 

6.  Pledge   to    answer    another's   debt — ^Dis- 

charge of. 

7.  Sale— Construction  of  sections. 

8,9.  Same — Bights  of  pledgee  in  generaL 
10, 11.  Same — Personal  property. 

12.  Same — Lease. 
13-15.  Same — Corporate  stock. 

16.  Same — Commercial  paper. 
17-19.  Tendei^-Effect  of. 

20.  Same — Effect  of  admission  of  sufflicieiicy. 

1.  APPLIBD,  CITBD,  CONSTRtTED,  RB- 
FERRBD  TO,  etc.,  in:  Ehrlich  vs.  Ewald.  6€ 
Cal.  97,  98,  4  Pac.  Rep.  1062  (applied);  Stewart 
vs.  Naud,  125  Cal.  696,  600,  68  Pac.  Rep.  186 
(construed);  McAulay  vs.  Moody,  128  Cal.  202, 
208,  60  Pac.  Rep.  778  (applied);  Merchants'  Nat. 
Bank  vs.  Escondido  I.  Dist,  144  CaL  329,  833, 
77  Pac.  Rep.  937  (construed). 

Aa  to  foreclosure  of  pledge,  see  post  |  3011. 

As  to  rlffhts  and  remedies  of  parties  to  collat- 
eral securities,  see  monographic  note  82  Am.  St. 
Rep.  711. 

As  to  remedies  of  pledgees,  see  monogrraphic 
note  79  Am.  Dec.  499. 

As  to  sale  of  pledge,  see  monographic  note  by 
Robert  Desty,  4  L.  R.  A.  805. 

As  to  effect  of  vnaccepted  tender  upon  pledse» 
see  monographic  note  by  J.  H.  Hill,  88  L.  R.  A. 
287. 

2.  CONVERSION  —  Acceptance    of     valne. — 

When  pledged  property  has  been  converted 
owner  by  accepting  its  value  or  suing  and  re- 
covering its  value  passes  the  title  to  pledgee 


through  the  converter. — Colton  vs.  Oakland 
Bank,  137  Cal.  376,  879,  70  Pac.  Rep.  225. 

s.    pledgee:  may  bntirel.y  disregard 

PLEDGE  if  he  chooses  and  sue  upon  the  orig- 
inal debt. — Farmers  &  M  Bank  vs.  Copsey,  134 
Cal.  287,  290,  66  Pac.  Rep.  824. 

4,  POSSESSION   OF  PLEDGED   PROPERTY 

does  not  in  absence  of  statute  or  stipulation  to 
contrary  suspend  right  of  pledgee  to  proceed 
personally  against  pledgeor  for  his  debt  with- 
out selling  pledge. — Sonoma  Valley  Bank  vs. 
Hill,  59  Cal.  107,  110;  Ehrlich  vs.  Ewald.  66 
Cal.  97,  98,  4  Pac.  Rep.  1062.  See  Iowa.  Rob- 
inson vs.  Hurley,  11  Iowa  410.  79  Am.  Dec.  497. 
Mass.  Beckwith  vs.  Sibley,  28  Mass.  (11  Pick.) 
482;  Townsend  vs.  Newell,  81  Mass.  (14  Pick.) 
832;  Whitaker  vs.  Sumner,  37  Mass.  (20 
Pick.)  899.  N.  Y.  Butterworth  vs.  Kennedy,  6 
Bosw.  148;  Langdon  vs.  Buell,  9  Wend.  80,  83; 
Case  vs.  Boughton,  11  Wend.  106;  Elder  vs. 
Rouse,  15  Wend.  218.  Vt.  Bank  of  Rutland  vs. 
Woodruff,  84  Vt.  89. 

5.  Effect  of  salt. — Pledgee  may  by  bringing 
action  upon  principal  obligation  keep  alive  his 
lien,  and  if  suit  is  begun  and  Judgment  recov- 
ered so  as  to  keep  alive  principal  obligation, 
lien  of  pledge  is  not  extinguished. — Commercial 
Sav.  Bank  vs.  Hornberger,  140  CaL  16,  21,  73 
Pac.  Rep.  625. 

«.  PLEDGE  TO  ANSWER  FOR  ANOTHER'S 
DEBT  —  Discharge  of.  —  When  property  is 
pledged  to  answer  for  debt,  default,  or  mis- 
carriage of  another  it  occupies  position  of 
surety  or  guarantor,  and  anything  which  would 
discharge  individual  surety  or  guarantor  who 
was  personally  liable  will  under  similar  cir- 
cumstances   discharge    such   property. — ^Valen- 
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tine  va.  Donohoe-Kelly  Banklnsr  Co.,  18S  CaL 
191.  19S.  6S  Pac.  Rep.  881. 

7.  8ALJB  —  CoMtractloB  of  meetiomm.  —  Pro- 
visions of  this  code  relating  to  sale  of  pledged 
property  are  11  8000-8011;  they  require  sale  by 
auction  upon  notice  to  public  usual  at  place 
of  sale,  "actual  notice  to  pled-  or  of  time  and 
place  of  sale  at  which  propo  ty  pledged  will 
be  sold,  at  such  reasonable  time  before  sale  as 
will  enable  pledgree  to  attend";  or  "pledgree  may 
foreclose  right  of  redemption  by  Judicial  sale 
under  direction  of  competent  court." — Stewart 
vs.  Naud,  126  CaL  696,  699,  68  Pac.  Hep.  186. 

8.  Rlsrhts  of  pledgee  la  generaL — Pledgee 
may  sell  or  assign  either  property  pledged  or 
his  interest  in  it  to  bona  fide  purchaser  who 
will  be  allowed  to  hold  property  until  extin- 
guishment of  original  obligation. — Williams  vs 
Ashe,  111  Cal.  180.  186.  48  Pac.  Bep.  696.  See 
Dewey  vs.  Bowman.  8  Cal.  146.  Colo.  Moffatt 
vs.  Williams,  6  Colo.  App.  184,  86  Pac  Rep.  914. 
IlL  Belden  vs.  Perkins,  78  IlL  449.  Ftt«.  Talty 
vs.  Freldman's  &  &  T.  Co.,  98  U.  a  821,  bk.  23 
L.  ed.  886. 

9.  Common  law  right  of  a  pledgee  to  sell 
pledge  upon  default  of  pledgeor  by  notifying 
latter,  after  having  duly  made  demand,  that 
he  would  at  certain  time  and  place  sell  goods 
which  he  held  in  pledge  at  public  auction,  and 
to  thereafter  bring  his  action  for  any  balance 
remaining  unsatisfied,  is  wholly  unaffected  by 
chapter  1  of  title  8  of  the  Practice  Act.—* 
Mauge  vs.  Heringhi,  26  CaL  677,  681. 

10.  Personal  property.  —  Holding  personal 
property  as  collateral  is  not  inconsistent  with 
holder  having  power  to  sell  if  such  be  contract 
or  understanding  between  parties. — Hyatt  vs. 
Argentl.  3  CaL  151.  160. 

11.  Personal  property  pledged  may  be  sold 
after  debt  which  it  was  delivered  to  secure  has 
become  due  if  such  sale  be  made  at  public  auc- 
tion and  upon  reasonable  notice  thereof  to 
pledgeor.  or  if  pledgee  prefers  he  may  file  bill 
in  court  of  equity  against  pledgeor  for  fore- 
closure and  sale. — Wilson  vs.  Brannan.  27  CaL 
258.  271.    See  Mauge  vs.  Heringhi,  26  CaL  577. 

la.  I^ease. — Pledgee  of  lease  as  security  for 
payment  of  note,  while  he  may  receive  rents 
under  lease,  has  no  right  to  sell  lease  until 
after  demand  and  notice,  and  if  he  sells  and 
assigns  lease  to  one  who  took  with  full 
knowledge  assignee  obtains  no  absolute  title, 
but  stands  in  shoes  of  his  assignor. — Dewey 
vs.  Bowman.  8  Cal.  146,  162. 

13K.  Corporate  stock. — Where  stock  is  pledged 
and  dividend  becomes  due  thereon  pledgee  is 
not  required  to  await  result  of  litigation  be- 
tween pledgeor  and  corporation  as  to  amount 
pledgeor  was  entitled  to  upon  dividend,  but 
may  proceed  to  serve  notice  upon  pledgeor  to 
pay  his  debt  or  that  In  default  thereof  stock 
would  be  sold  at  certain  time  and  place,  and 


proceed  to  sell  it  under  provisions  of  code.— 
McAulay  va  Moody.  128  CaL  202,  208,  60  Pac 
Rep.  778. 

14.  Where  stock  is  pledged  pledgeor  cannot 
object  to  sale  thereof  for  non-payment  of  debt 
it  secured  if  properly  made,  on  ground  that 
such  debt  was  paid  by  dividend  of  corporation 
of  stock  so  pledged,  when  pledgee  never  in  fact 
collected  such  dividend  or  received  it. — ^Mc- 
Aulay vs.  Moody,  128  Cal.  202,  208,  60  Pac  Rep. 
778. 

16.  Where  shares  of  stock  were  not  all 
pledged  as  security  for  same  debt  it  was  error 
to  order  sale  in  gross  and  direct  application  of 
proceeds  to  payment  of  entire  indebtedness. — 
Mahoney  va  Caperton,  16  CaL  313,  815. 

18.  Conamerclal  paper. — Pledge  of  commer- 
cial paper,  such  as  notes,  bonds,  and  bills,  does 
not  stand  upon  different  footing  than  pledge  of 
other  personal  property,  and  pledgee  has  same 
power  to  sell  them  or  cause  them  to  be  sold 
by  decree  of  court  or  otherwise  as  he  would 
have  to  sell  other  pledged  personal  property. — 
Donohoe  va  Gamble.  88  CaL  340.  860,  99  Am. 
Dec.  399. 

17.  TENpER — BlTcet  of. — Tender  of  amount 
of  debt  though  refused  extinguishes  lien  of 
pledgee  and  will  entitle  pledgeor  to  recover 
property  pledged. — Loughborough  va  McNevin. 
74  CaL  260,  254,  6  Am.  St.  Rep.  435.  14  Pac 
Rep.  869,  16  Id.  778;  Haile  vs.  Smith,  118  CaL 
666.  662.  46  Pac.  Rep.  872;  Latta  vs.  Tutton,  122 
CaL  279.  288.  68  Am.  St.  Rep.  30.  64  Pac  Rep. 
844.  See  McCalla  va  Clark.  66  Oa.  68;  Ratcliff 
va  Vance.  2  MilL  Const  (S.  C.)  239. 

18.  Upon  proper  tender  being  made  and  re- 
fused pledgeor  is  entitled  to  property  pledged, 
and  when  on  or  after  such  tender  demand  is 
made  for  pledge  and  refused  conversion  takes 
place. — ^Loughborough  vs.  McNevin,  74  CaL  250, 
255.  6  Am.  St  Rep.  436.  14  Pac  Rep.  369, 
15  Id.  773.  See  Dodge  vs.  Meyer,  61  CaL  405. 
420.  421;  McCalla  vs.  Clark,  65  Ga.  53;  Ratcliff 
vs.  Vance.  2  Mill  Const  (S.  C.)  239. 

19.  When  tender  Is  made  to  pledgee  and  he 
makes  no  objection  to  amount,  but  does  not 
surrender  pledge  nor  accept  tender,  result  is 
to  extinguish  lien  and  amounts  to  wrongful 
conversion  even  though  tender  In  fact  is  less 
than  amount  that  may  be  due  pledgee — ^Latta 
vs.  Tutton,  122  CaL  279,  283.  68  Am.  St  Rep.  30, 
54  Pac.  Rep.  844.  See  Loughborough  va  Mc- 
Nevin, 74  Cal.  250,  6  Am.  St  Rep.  436,  14  Pac 
Rep.  869,  15  Id.  778. 

ao.    Effect     of     adoiisBloa     of    svlDcleaey. — 

Pledgee  who  admits  at  the  time  tender  was 
made  of  debt  secured  by  pledge  that  it  was 
sufilclent  tender,  cannot  afterwards  object  that 
tender  was  accompanied  by  conditions  to  which 
he  was  not  bound  to  accede. — Bamhart  va  Ful- 
kerth.  78  CaL  626.  629.  16  Pac  Rep,  89. 


§  3001.  WHEN  PLEDOEE  MUST  DEMAND  PEBFOBMANOE.  Before  prop- 
erty pledged  can  be  sold,  and  after  performance  of  the  act  for  which  it  is  secur- 
ity is  due,  the  pledgee  must  demand  performance  thereof  from  the  debtor,  if  the 
debtor  can  be  found. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta., 
1873-4,  p.  262. 
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1.  Applird,  cited,  construed,  referred  to,  etc. 
2, 3.  Demand  before  sale  required. 

4.  Same — Effect  of  sale  without. 

5.  Pledgeor's  right  to  redeem* 

1«  APPLIED,  CITED9  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Hill  vs.  Fin i gran,  62 
CaL  426,  439  (construed);  Bendel  vs.  Crystal 
L  Co.,  82  Cal.  199,  SOO,  22  Pac.  Rep.  1112  (con- 
strued); Stewart  vs.  Naud,  126  Cal.  696,  600, 
68  Pac.  Rep.  186  (construed);  McAulay  vs. 
Moody,  128  CaL  202,  208»  60  Pac  Rep.  778 
(applied). 

a.     DEMAND  BEFORE  SALE  RE<llTIRED.— 

Pledfiree  is  not  authorised  to  sell  without  call- 
ing: upon  pledsreor  to  redeem  and  erivins  him 
reasonable  notice  of  intended  sale. — Gay  vs. 
Mt>s8,  84  C!al.  126,  132.  See  Stearns  vs.  Marsh, 
4  Den.  (N.  Y.)  227,  229,  47  Am.  Dec.  248;  Camp- 
bell vs.  Parker,  9  Bosw.  (N.  T.)  822,  826. 

8.  Sale  of  personal  property  by  pledg:ee 
without  demand  of  payment  and  notice  of  time 
and  place  of  sale  is  conversion  and  fraud  upon 


the   pledgreor.— Hyatt   vs.    Argenti,   8   Cal.   161, 
160. 

4,  WHERE  SALE  OF  PLEDGE  IS  MADE 
NOT  IN  ACCORDANCE  "WITH  LAIIT  it  simply 
passes  to  purchaser  rigrhts  held  by  pledgree,  and 
if  suit  is  brought  against  such  purchaser  by 
pledgeor  to  recover  pledge  pledgeor  will  be 
required  to  pay  or  tender  only  same  sum  that 
he  is  required  to  pay  or  tender  as  against 
original  pledgee. — Brlttan  vs.  Oakland  Bank, 
124  Cal.  282,  288.  71  Am.  St.  Rep.  58.  67  Pac. 
Rep.  84.  See  Dewey  vs.  Bowman,  8  Cal.  145; 
Williams  vs.  Ashe.  Ill  Cal.  180,  48  Pac.  Rep. 
B95;  Belden  vs.  Perkins,  78  111.  449;  Talty  vs. 
Freidman's  a  Co.,  93  U.  S.  321,  bk.  23  L.  ed. 
886. 

6.  PLEDGEOR  MAT  REDEEM  at  any  time 
if  no  time  of  redemption  be  fixed  by  contract, 
and  although  day  of  payment  be  fixed  he  may 
redeem  after  day;  he  has  his  whole  lifetime 
in  which  to  redeem,  provided  pledgee  does  not 
call  on  him  to  do  so. — Wright  vs.  Ross,  36  Cal. 
414,   429. 


§  30Q2.  NOTICE  OF  SALE  TO  PLEDOEOB.  A  pledgee  must  give  actual  notice 
to  the  pledgeor  of  the  time  and  place  at  which  the  property  pledged  will  be  sold,  at 
such  a  reasonable  time  before  the  sale  as  will  enable  the  pledgeor  to  attend. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed^  referred  to,  etc 
2-4.  Pledgeor  entitled  to  notice. 
6.  Sale  under  two  days'  notice— Defect  in  no- 
tice. 


1.  APPIilESD,  CITED,  CONSTRUED,  RE- 
FERRED  TO,  etc.,  in:  Harlan  vs.  Ely,  68  Cal. 
622,  626,  9  Pac.  Rep.  947  (referred  to);  Bendel 
vs.  Crystal  I.  Co..  82  Cal.  199,  200,  22  Pac.  Rep. 
1112  (construed);  Stewart  vs.  Naud,  126  Cal. 
696,  600,  68  Pac.  Rep.  186  (construed):  McAulay 
vs.  Moody,  128  CaL  202,  208,  60  Pac.  Rep.  778 
(applied). 

2.  PI/EDGEOR  ENTITLED  TO  NOTICE  be- 
fore Stock  pledgred  could  be  sold,  and  notice  of 
time  and  place  of  sale  as  sriven  being:  insuf- 
ficient, but  knowing  in  advance  of  contemplated 
sale,  and  of  time  and  place,  and  makings  no 
objection,  and  being:  presented  after  sale  with 
account,  in  which  he  was  credited  with  amount 
received  at  sale,  knowlngr  all  facts,  admitted 
correctness  of  account  and  approved  of  sale 
and  promised  to  pay  balance  claimed  to  be  due, 
ratifies  sale  by  such  acts. — Child  vs.  Husg:,  41 
Cal.  619,  620. 

See  ante  9  3000  note  pars.  2-4. 


S.  Provision  of  code  of  notice  to  pledg:eor 
before  sale  of  pledge  is  made  for  his  bene- 
fit, and  he  alone  has  rig:ht  to  complain  of  its 
omission. — Colton  vs.  Oakland  Bank,  137  Cal. 
876.  881,  70  Pac.  Rep.  226. 

4.  Where  pledgred  property  was  sold  without 
due  notice  and  has  been  therefore  technically 
converted,  no  damag:e  results  If  property 
broug:ht  all  that  it  was  worth  and  that  sum 
realized  was  Immediately  credited  on  debt 
which  the  pledg:e  secured. — Colton  vs.  Oakland 
Bank,  137  Cal.  876,  379.  70  Paa  Rep.  225. 

5.  SAL.E  OF  PLEDGED  PROPERTY  UNDER 
NOTICE  OP  TWO  DAYS,  and  which  did  not 
show  debt  for  which  property  was  to  be  sold 
or  call  attention  to  fact  that  property  to  be 
sold  was  property  covered  by  certain  mortffae:e 
thereon,  property  being:  bid  in  by  pledg:ee  at 
one  fifth  of  its  actual  value,  such  notice  not 
being:  such  as  was  usual  at  place  of  sale  In 
respect  to  auction  sales  of  similar  property,  Is 
void  as  not  being:  made  In  conformity  to  stat- 
ute.— Bendel  vs.  Crystal  L  Co.,  82  Cal.  199,  200, 
12  Pac  Rep.  1112. 


§  3003.    WAIVEB  OF  NOTICE  OF  SALE.    Notice  of  sale  may  be  waived  by  a 
pledgeor  at  any  time ;  but  is  not  waived  by  a  mere  waiver  of  demand  of  perf orm- 

ai^ce.  History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 
2-4.  Demand    and    notice,  when   not   necessary. 
5-7.  Katification  of  illegal  sale. 

1.  APPLIED,  CITED,  CONSTRITBSD,  R1B« 
FERRED  TO,  etc.,  in:  Harlan  vs.  Ely,  68  Cal. 
(22,  626,  9  Pac.  Rep.  947  (referred  to);  Bendel 
vs.  Crystal  I.  Co.,  82  Cal.  199,  201,  22  Pac.  Rep. 


1112   (construed);    Stewart  vs.  Naud,  125  CaL 
693,  600,  68  Pac.  Rep.  186  (construed). 

2L  DEMAND  AND  NOTICE,  "WHEN  NOT 
NECESSARY. — Requirements  of  IS  3001  and  8002 
that  plederes  demand  performance  from  debtor 
if  he  can  be  found  and  that  he  give  pledgeor 
actual  notice  of  time  and  place  at  whioh  prop- 
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erty  pledged  will  be  sold  at  such  reasonabla 
time  before  sale  as  will  enable  pledseor  to 
attend  may  be  waived  by  pledsreor. — Bendel 
vs.  Crystal  L  Co..  82  CaL  199,  200,  22  Pac  Rep. 
1112. 

3.  Where  after  sale  without  notice  pledsreor 
has  been  credited  upon  his  indebtedness  with 
full  value  of  pledge,  he  may  ratify  sale  either 
expressly  or  by  implication,  and  if  he  does  not 
object,  sale  and  credit  bind  his  creditor. — Colton 
ve.  Oakland  Bank,  127  CaL  876,  881,  70  Pac. 
Rep.  226. 

4.  PenMHisl  pnvcvtyy  Maerchaiidtse,  mr  stodc 
may  be  heM  as  collateral  security  in  the  nature 
of  mortffasre  In  which  parties  could  asrree  that 
in  case  of  non-payment  right  of  property 
should  become  absolute  without  notice  of  fore- 
closure; or  It  may  be  held  as  pledge,  right  to 
restoration  upon  payment  of  debt  being  re- 
served to  debtor,  and  It  Is  competent  for 
parties  to  contract  that  goods  or  stock  thus 
pledged  as  collateral  may  be  sold  with  or 
without  notice,  and  upon  non-payment  without 


demand  of  payment. — '. 
Ul,  160. 


Hyatt  ▼«.  ArgoBtl.  8  CaL 


O.  Sale  auUte  by  pledgee  la  eeatniTcatloa  ef 
tke  proTiaioa  of  atatvte  may  be  ratified  by  the 
pledgeor. — Hill  vs.  Finlgan,  62  CaL  426,  429. 
See  Child  vs.  Hugg,  41  CaL  619. 

6.  Where  sale  by  pledgee  of  articles  pledged 
Is  voidable  merely  there  must  be  some  period 
within  which  pledgeor  must  make  his  election 
as  to  whether  he  will  avoid  it  or  not.  and  such 
election  must  be  made  within  reasonable  time. 
depending  upon  circumstances  of  case. — Hill 
vs.  Finlgan,  77  CaL  267,  272,  11  Am.  St.  Rep. 
279,  19  Pac  Rep.  494. 


r*  Rattteatioa  of  sale  of  pledged  property 
by  pledgeor  need  not  have  consideration  or 
elements  necessary  to  make  new  contract — 
Hill  vs.  Finlgan,  77  CaL  267,  272,  11  Am.  SL 
Rep.  279,  19  Pac.  Rep.  494,  See  Treadwell  vs. 
Davis,  84  Cal.  601,  606,  94  Am«  Dec.  770;  Child 
vs.  Hugg.  41  CaL  619,  620:  HiU  vs.  Flnigan.  62 
CaL  426,  489;   Earle  vs.  Grant,  14  R.  L  229. 


§  3004.  WAIVER  OF  DEHAND.  A  debtor  or  pledgeor  waives  a  demand  of 
performance  as  a  condition  precedent  to  a  sale  of  the  property  pledged,  by  a 
positive  refusal  to  perform,  after  performance  is  due;  but  cannot  waive  it  in  any 
other  manner  except  by  contract. 

History:   Enacted  March  21, 1872. 


Applied^  eltedy  eoastmed,  referred  te»  etc.  In:      Pac  Rep.  1112  (construed):   Stewart  va  Naud, 
Bendel  va  Crystal  L  Co.,  82  Cal.  199.  201,  22       126  CaL  696,  600,  68  Pac  Rep.  186  (construed). 

§  3006.  SALE  MUST  BE  BY  AUCTION.  The  sale  by  a  pledgee,  of  property 
pledged,  must  be  made  by  public  auction,  in  the  manner  and  upon  the  notice  to 
the  public  usual  at  the  place  of  sale,  in  respect  to  auction  sales  of  similar  prop- 
erty; and  must  be  for  the  highest  obtainable  price. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Sale  of    pledged  stock  in  board  of  brokers. 

3.  Where  notice  expressly  waived. 

1.  APPLIBD,  CITlIDy  CONSTRmSD,  RB- 
FBRRED  TO,  etc.,  in:  Ehrlich  vs.  Bwald,  66 
CaL  97,  98,  4  Pac  Rep.  1062  (applied);  Harlan 
vs.  Ely,  68  CaL  622,  626,  9  Pac  Rep.  947  (re- 
ferred to);  Bendel  va  Crystal  L  Co.,  82  Cal. 
199,  200,  22  Pac  Rep.  1112  (applied);  Williams 
vs.  Hahn.  118  Cal.  476,  478,  46  Pac  Rep.  815 
(referred  to);  Stewart  vs.  Naud,  126  Cal.  696» 
600,  68  Pac.  Rep.  186  (construed). 

Am  to  pledffce'e  caaversion  of  pledged  9*09^ 
erty  by  invalid  sale,  see  monofirraphlc  note  by 
F.  H.  Bowlby,  48  L.  R.  A.  787. 

2.  8AL.I0  OF  PLBDOBD  STOCK  IIV  BOARD 


OF  BROKSIRa  where  ereneral  public  are  not 
at  liberty  to  bid,  while  It  may  not  be  sale  at 
public  auction  such  as  pledgee  of  stock  is 
authorised  to  make  upon  default  of  pledgeor, 
if  afterwards  ratified  by  such  pledgeor,  is  good. 
^Child  va  Hugg.  41  CaL  519,  620. 

8.     1¥HERX3  NOTICB  BXPRBSSLY  ^WAIYBD. 

— ^Pledgee  is  not  required  to  give  notice  of  sale 
of  pledged  property  where  pledgeor  has  ex- 
pressly waived  all  notice  to  himself  and  had 
authorized  pledgee  to  sell  at  private  sale,  as 
in  such  case  provisions  of  this  section  were 
superseded  by  agreement  of  parties  as  well 
in  respect  to  notice  as  to  manner  in  which  sale 
should  be  made. — Williams  vs.  Hahn,  118  CaL 
476,  478,  45  Pac  Rep.  815. 


§  3006.  PLEDGEE'S  SALE  OF  SECURITIES.  A  pledgee  cannot  sell  any  eyi- 
denee  of  debt  pledged  to  him,  except  the  obligations  of  govemmentSy  states,  or 
corporations;  but  he  may  collect  the  same  when  due. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc 
2-4.  Indorsement  of  negotiable  paper  by  way 

of  collateraL 
5.  Indorsement    of    non-negotiable   paper    by 

way  of  pledge. 


6f  7.  Holder  of  mortgage  as  eoHateral  seenrity. 

8.  Pledgeor   of   negotiable   security   transfer- 

able by  delivery. 

9.  Pledgee  is  forbidden  to  sell  any  evidence  of 

debt  pledged. 


vlt.ZIY9dl.III.] 


SAUB    ON    DEKAHTD    OF    FLESDG&OR. 


(3075)        3S  3007, 3008 


10.  Pledgee  may  rae  to  reeoTer  the  debt. 

11.  Transfer  of  pledged  note  and  mortgage  to 

pledgee. 

As  to  eactent  of  recovery  by  pledgee  om  mote^ 

«ee  monosraphio  note  by  F.  H.  Bowlby,  44  L. 
R.  A.  243. 

As  to  Tight  of  pledgee  to  sell  ■eevrltleei  ne- 
gotiable instruments  held  as  collateral;  obllgra- 
lions  of  pledgee;  demand  and  notice,  see  mono- 
flrraphic  note  by  Robert  Desty,  4  L.  R.  A.  686. 

1.  AFPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Kelly  vs.  Matlock,  86 
CaL  122,  129,  24  Pac.  Rep.  642  (construed);  Mc- 
Arthur  vs.  Masee,  114  Cal.  126,  12»,  45  Pac. 
Rep.  1068  (construed):  Fernandes  vs.  Tormey, 
121  Cal.  616.  620,  68  Pac  Rep.  1119  (applied); 
Stewart  vs.  Naud,  126  Cal.  696,  600,  68  Pac  Rep. 
186  (construed);  Hoult  vs.  Ramsbottom,  127 
Cal.  171,  176,  69  Pac.  Rep.  687  (applied);  Farm- 
ers &  M.  Bank  vs.  Copsey,.184  Cal.  287,  289, 
66  Pac.  Rep.  824  (applied). 

2.  INDORSEMENT  OF  NEGOTIABLE  PA- 
PER BY  WAT  OF  COIiliATERAIi  security 
can  in  no  event  under  law  authorize  any 
recovery  against  pledgeor  beyond  amount 
remaining  due  upon  principal  debt. — Haber  vs. 
Brown,  101  CaL  446,  463.  86  Pac  Rep.  1035,  See 
Williams  vs.  Smith,  2  HIU  (N.  T.)  801. 

3.  Negotiable  promissory  note  not  yet  due 
and  bona  fide  and  for  consideration  taken  as 
collateral  security  for  pre-existing  debt  is  not 
subject  in  hands  of  Indorsee  to  any  defense 
existing  at  date  of  assignment  between  orig- 
inal parties. — Payne  ▼•.  Bensley*  8  Cal.  260,  266, 
68  Am.  Dec  818. 

4.  Negotiable  Instruments,  choses  In  action, 
stocks,  etc.,  may  be  so  pledged  as  to  be  made 
available  to  pledgee  for  satisfaction  of  debt 
secured.— Wright  vs.  Ross,  36  Cal.  414,  429.  See 
Wilson  vs.  Little,  2  N.  T.  443,  61  Am.  Dec.  807. 

5.  INDORSEMENT  OF  NON-NEGOTIABLE 
PAPER  BT  WAT  OF  PLEDGE  under  code 
should  be  restricted  in  effect  to  authority  from 
pledgeor  to  pledgee  to  enforce  obligation  In 
his  own  name  as  trustee  and  agent  for  pledgeor 
and  to  apply  proceeds  in  payment  of  debt  se- 
cured, accounting  to  pledgeor  for  any  surplus 


collected. — Haber  vs.  Brown»  101  Cal.  445.  453. 
86  Pac.  Rep.  1036. 

e.  HOLDER  OF  MORTGAGE  AS  COLLAT- 
ERAL SECURITY  who  causes  property  to  be 
sold  on  execution  and  himself  becomes  pur- 
chaser does  not  hold  title  as  trustee  for  his 
debtor  unless  it  is  shown  that  he  obtained 
title  by  some  fraudulent  means;  he  cannot  sell 
evidence  of  debt  of  this  kind,  but  may  collect 
same  when  due. — Kelly  vs.  Matlock,  85  Cal. 
122,  129,  24  Pac.  Rep.  642;  Hoult  vs.  Rams- 
bottom, 127  Cal.  171,  175,  59  Pac.  Rep.  687. 

7.  Holder  of  mortgage  as  collateral  security 
cannot  sell  it.  but  may  collect  same  when  due, 
and  to  that  end  he  may  foreclose  lien  and 
himself  become  purchaser,  and  in  absence  of 
fraud  he  takes  absolute  title  to  property  and 
must  account  to  debtor  for  proceeds. — Kelly 
vs.  Matlock.  86  Cal.  122,  129,  24  Pac.  Rep.  642; 
Hoult  vs.  Ramsbottom,  127  Cal.  171,  176,  69 
Pac  Rep.  687. 

8.  PLEDGEOR  OF  NEGOTIABLE  SECUR- 
ITIES TRANSFERABLE  BY  DELIVERY 
LOSES  ALL  RIGHT  to  securities  when  trans- 
ferred by  pledgee  in  good  faith  to  third  party. 
— Coit  vs.  Humbert,  6  CaL  261.  See  Jarvis  vs. 
Rodgers,  13  Mass.  106. 

ft.  PLEDGEE  IS  FORBIDDEN  BT  THIS 
SECTION  TO  SELL  ANY  EVIDENCE  OF  DEBT 
PLEDGED  to  him,  and  his  right  is  limited  to 
collect  same  when  due.  but  this  limitation 
being  designed  for  benefit  of  pledgeor  may  be 
waived  by  him. — ^McArthur  vs.  Magee,  114  CaL 
126.  129,  46  Pac  Rep.  1068. 

10.  PLEDGEE  MAY  SUE  TO  RECOVER 
DEBT  for  which  pledge  was  given  without 
first  exhausting  subject  of  pledge. — Ehrlich  vs. 
Ewald,  66  Cal.  97,  4  Pac  Rep.  1062;  Savings 
Bank  vs.  Middlekauff,  118  Cal.  468,  466,  46  Pac 
Rep.  840. 

11.  TRANSFER  OF  PLEDGED  NOTE  AND 
MORTGAGE  TO  PLEDGEE  does  not  transfer 
title  any  further  than  to  enable  pledgee  to 
collect  note  and  mortgage  from  maker  thereof. 
— Haber  vs.  Brown,  101  Cal.  446,  453,  85  Pac. 
Rep.  1036.  See  Ponce  vs.  McElvy,  47  CaL  164, 
169. 


§  3007.  SALE  ON  THE  DEMAND  OF  THE  PLEDGEOR.  Whenever  property 
pledged  can  be  sold  for  a  price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the 
pledgeor  may  require  it  to  be  sold,  and  its  proceeds  to  be  applied  to  such  satisfac- 
tion, when  due.  History:    Enaeted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

1.  Applied,  eltcdt  comstraedy  referred  to,  etc. 
In:  Stewart  vs.  Naud,  126  Cal.  696,  600.  68  Pac 
Rep.  186  (construed). 

9.     CommlssloBeni>  mote  Miyst   ''This  provision 


Is  new,  at  least  it  Is  very  doubtful  whether 
such  Tight  existed  before  adoption  of  this  code. 
But  its  Justice  Is  very  clear. — Story  Ballm. 
S  820.  And  It  Is  not  proposed  to  extend  same 
prlvllegre  to  mortgragres,  as  they  are  used  as 
permanent  securities.  A  pledge  should  be  used 
only  as  transient  security.' 


» 


§  3008.  SURPLUS  TO  BE  PAID  TO  PLEDGEOR.  After  a  pledgee  has  lawfully 
sold  property  pledged,  or  otherwise  collected  its  proceeds,  he  may  deduct  there- 
from the  amount  due  under  the  principal  obligation,  and  the  necessary  expenses 
of  sale  and  collection,  and  must  pay  the  surplus  to  the  pledgeor,  on  demand. 

History:   Enacted  March  21,  1872. 


II 
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1.  Applied,  cited,  eonatmed,  referred  to,  ete. 

2.  Debt    not    being   paid — ^Title   in   property 

pledged. 
8*5.  Jhxtj  of  pledgee  to  account,  wbere. 

6.  Pledgee  but  a  trustee  for  pledgeor. 

7.  Pledgeor's  assignee's  rights  in  property. 

1.     Applied,     cited,     conatraed,    referred    to, 

etc.,  in:  Stewart  vs.  Naud.  126  Cal.  696,  €00,  68 
Pac.  Rep.  186  (construed). 

3.  Debt  to  aecnre  payment  of  which  pledaro 
i«  mnde  not  belns  diacharirod  when  due  pledgee 
does  not  obtain  absolute  title  to  property,  but 
has  right  to  sell  pledged  property  and  pay 
himself  from  proceeds,  and  if  such  are  not 
sufficient  to  discharge  debt  entire  pledgeor  re- 
mains liable  for  deficiency,  and  if  they  are 
more  than  sufficient  pledgee  Is  responsible  for 
the  surplus. — Dewey  vs.  Bowman,  8  Cal.  145, 
161. 

S.     Duty     of    pledgee    to     accovnt,     when. — 

Where  relation  of  pledgeor  and  pledgee  exists 
and  debt  has  been  paid,  It  becomes  duty  of 
pledgee  to  account  for  all  income,  profits,  and 
advantages  derived  by  him  from  bailment.— 
Hunsaker  vs.  Sturgls,  29  Cal.  142,  145. 


4.  Pledgee  when  he  has  realized  whole 
▼alue  of  pledge  holds  any  balance  that  may 
be  in  his  hands  as  trustee  for  pledgeor. — Ponce 
vs.  McElvy,  47  CaL  154,  159. 

6.  Where  loan  is  secured  by  pledge  of  note 
and  mortgage  for  much  larger  amount  than 
loan,  and  such  note  and  mortgage  are  sold  and 
bid  in  at  their  par  value  by  pledgee  under 
agreement  with  principal  debtor  that  the  bid 
should  not  be  less  than  the  amount  of  note, 
pledgeor  is  not  entitled  to  accounting  for  sur- 
plus, but  property  bid  in  is  held  in  trust  as 
security  for  principal  debt. — Hoult  vs.  Rams- 
bottom.  127  Cal.  171,  176,  69  Pac  Rep.  5S7. 

C     Pledsce  is  hmt  trostee  for  pledgeor  and 

Is  accountable  to  pledgeor  for  any  surplus 
realized  above  amount  of  indebtedness  existing 
at  date  of  enforcement  of  pledge. — Haber  vs. 
Brown,  101  Cal.  445,  452.  35  Pac.  Rep.  1035. 
See  Wheeler  vs.  ^ewbould,  16  N.  Y.  392.  398; 
Hawks  vs.  Hinchcliff.  17  Barb.  (N.  T.)  492. 

.  7.  Plodgeof's  asslVBOo's  rights  Im  property 
pledged  cannot  possibly  be  greater  than  rights 
of  pledgeor. — Col  ton  vs.  Oakland  Bank,  187  Cal. 
876,  879,  10  Pac.  Rep.  225. 


§  3009.  PLEDGEE  MAY  RETAIN.  When  property  pledged  is  sold  by  order 
of  the  pledgeor  before  the  claim  of  the  pledgee  is  due,  the  latter  may  retain  out  of 
the  proceeds  all  that  can  possibly  become  due  under  his  claim  until  it  becomes  due. 

History:     Enacted   March   21,   1872;  amended  March  SO,  1874,  Code  Amdts. 
1873-4,  p.  262. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 


1.     Applied,    eltedy    conatraed,     referred     to, 

etc.,  in:    Stewart  vs.  Naud,  125  Cal.  596,  600,  68 
Pac  Rep.  186   (construed). 


%  CommlwitoBera*  ttote  aars:  "This  and  pre- 
ceding: section  are  made  necessary  by  and  har- 
monize with  i  8007  ante,  whteh  Is  there  said 
to  be  new." 


§3010.  PLEDGEE'S  PUBOHASE  OF  PROPERTY  PLEDGED.  Whenever 
property  pledged  is  sold  at  public  auction,  in  the  manner  provided  by  section  three 
thousand  and  five  of  this  code,  the  pledgee  or  pledge-holder  may  purchase  said 
property  at  such  sale. 

History:    Enacted  March  21,  1872;  amended  March  8,  1895,  Stats,  and  Amdts. 
1895,  p.  26. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Commissioners'  note. 

3.  Consent  by  pledgeor  to  purchase  by  pledgee. 

4.  Constniction  of  section. 

5.  Ratification  of  sale  by  pledgeor. 

6.  Pledgee  cannot  be  purchaser. 

1.  Applied,     citedy     constroed,     referred    to, 

etc.,  in:  Hill  vs.  Flni^an,  62  Cal.  426,  439  (ap- 
plied); Stewart  vs.  Naud,  125  Cal.  596.  600,  58 
Pac.  Rep.   186   (construed). 

2.  CommlMlonera'  note  says:  ''Of  course 
this  section  is  subject  to  right  of  pledgreor  to 
purchase  at  Judicial  sale,  as  provided  in  next 
section." 

3.  Conaent  by  pledireor  to  porchnae  hy 
pledsree. — If  pledgreor  chooses  to  do  so  he  may 
consent  that  pledgree  may  buy  at  public  sale. 
and  such  consent  may  be  irlven  either  at  time 
of  making  of  pledge  or  at  any  subsequent  time 


;  without  changing  "form  of  original  contract" 
and  without  consideration. — Hill  va  Finigan. 
62  Cal.   426,  439. 

4.  CoBstractlon  ot  seetloB. — Section  was  un- 
doubtedly enacted  for  protection  of  pledgeor 
to  end  that  no  unfair  advantage  be  taken  of 
him  in  prohibiting  pledgee  or  pledge-holder; 
it  allows  by  such  dealing  pledgee  to  purchase 
it.— Hill  vs.  Flnlgan,  62  Cal.  426,  429. 

5.  Ratlflentlom  of  sale  by  pledcc^r. — Where 
after  sale  by  pledgee  of  articles  pledged, 
pledgeor  commenced  to  treat  with  pledgee  for 
purcha^ie  of  portion  of  property  sold  with 
knowledge  of  his  right  it  was  sufficient  ratifi- 
cation of  sale. — Hill  vs.  Flnigran.  77  Cal,  267, 
272,  11  Am.  St  Rep.  279,  19  Pac.  Rep.  494. 

C  Pledaree  in  aelllnir  property  in  uitlsfac- 
tlom  of  demand  cannot  become  purchaser  at 
his  own  sale. — Wright  ya.  Ross,  86  CaL  414, 
441 
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§  3011.  PLEDGEE  MAY  FORECLOSE  BIGHT  OF  REDEMPTION.  Instead 
of  selling  property  pledged,  as  hereinbefore  provided,  a  pledgee  may  foreclose  the 
right  of  redemption  by  a  judicial  sale,  under  the  direction  of  a  competent  court; 
and  in  that  case  may  be  authoriajed  by  the  court  to  purchase  at  the  sale. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,  3.  Bill  in  equity  to  foreclose. 

4.  Same — Effect  of. 

5.  Same — Power  to  sell  not  exclusivou 

6.  Construction  of  section. 

7.  Foreclosure  of  lien. 

8.  Judicial  decree. 

9.  Laches — Loss  of  lien. 

10.  Becovery  of  debt  without  exhausting  pledge. 

11.  Tender — Necessity  for — Judgment. 

1.  AVPI^IED,  CITED,  CON8TRUBD,  RE3- 
FERRED  TO,  etc..  In:  Ehrllch  vs.  Ewald,  66 
Cal.  97.  98.  4  Pac.  Rep.  1062  (applied);  Kelly 
V8.  Matlock.  86  Cal.  122,  129.  24  Pac.  Rep.  642 
(applied);  Stewart  vs.  Naud,  126  Cal.  696.  600, 
58  Pac.  Rep.  186  (construed) ;  Hoult  vs.  Rams- 
bottom.  127  Cal.  171,  176.  6S  Pac.  Rep.  687 
r  applied):  Farmers  &  Merchants  Bank  vs. 
Copsey.  134  Cal.  287,  289.  66  Pac.  Rep.  324 
(construed). 

a.  BIL.L.  IN  EQUITY  TO  FORECLOSE. — In- 
stead of  sellinsr  pledered  property,  pledgee  may 
if  he  prefers  file  bill  in  court  of  equity  against 
riedgeor  for  foreclosure  and  sale. — Wilson  vs. 
Brannan.  27  Cal.  258,  271.  See  Mauge  vs. 
Herlnghi.  26  Cal.  577. 

S.  PLEDGE  OF  PERSOlfAL  PROPERTY 
MAY  BE  FORECl<OSEU>  by  decree  of  court  of 
equity  in  same  manner  and  in  like  effect  as  if 
it  were  mortgage. — Donohoe  vs.  Gamble,  38. 
C:al.  840,  99  Am.  Dea  399. 

4.  Effect  of. — Fact  that  pledgee  foreclosed 
the  pledge  and  took  deficiency  Judgment 
against  pledgeor  will  not  prevent  him  from 
maintaining  action  upon  pledgeor*8  agreement 
for  debt. — Farmers  &  Merchants  Bank  vs. 
Copsey.  184  Cal.  287.  890.  66  Pao.  Rep.  884. 

8.  Power  to  sell  not  exdiMlve. — ^Where  spe- 
cial power  is  given  to  sell  negotiable  paper 
taken  as  collateral  security  on  default  in  pay- 
ment of  debt  power  is  not  exclusive,  and  is 
considered  in  law  as  given  not  for  purpose  of 
restricting  or  curtailing  rights  of  pledgee,  but 
to  enlarge  his  rights,  making  pledge  more 
advantageous  to  him  by  giving  him  more 
effectual  and  speedy  means  of  obtaining  money 
from  his  security;  and  he  may  in  such  case 
bring  action  in  equity  to  foreclose  security. — 
Farmers  &  Merchants  Bank  vs.  Copsey,  134 
Cal.  287.  289.  66  Pac.  Rep.  324.  See  McArthur 
vs.  Magee.  114  Cal.  186.  129.  46  Pac.  Rep.  1068. 


«•  COPTSTRUCTIOlf  OF  SECTION".— This  sec- 
tion was  designedly  passed  to  change  former 
rule  respecting  continued  existence  of  lien 
after  statute  of  limitations  has  barred  remedy 
upon  principal  obligation.  —  Conway  vs.  Su- 
preme Council.  131  Cal.  437,  440,  73  Pac.  Rep. 
7?7. 

7.  FORECLOSURE  OF  LIElf.  —  Holder  of 
mortgage  as  collateral  security  may  foreclose 
lien  and  himself  become  purchaser. — Kelly  vs. 
Matlock.  85  Cal.  122.  129,  24  Pac.  Rep.  643; 
Hoult  vs.  Ramsbottbm.  127  Cal.  171.  176,  58 
Pac  Rep.  687. 

8.  JUDICIAL  DECREE. — Pledgee  may  have 
property  sold  for  payment  of  debt  secured  by 
it.  without  calling  upon  pledgeor  to  redeem, 
by  judicial  decree,  or  he  may  himself  sell  the 
property,  after  due  notice  to  the  owner. — 
Wright  vs.  Ross.  86  Cal.  414.  429.  See  Mauge 
vs.  Heringhl,  26  Cal.  577,  579;  Wilson  vs.  Bran- 
nan.  27  Cal.  258,  270.  N,  Y.  Wilson  vs.  Little, 
2  N.  T.  443.  51  Am.  Dec.  307;  Wheeler  vs.  New- 
bould,  16  N.  T.  892. 

».  LACHES  —  LoM  of  Hen.  —  Under  this 
section  lien  of  pledgee  Is  extinguished  by  lapse 
of  time  within  which  action  can  be  brought 
upon  principal  obligation,  and  pledgee  who  has 
been  guilty  of  such  laches  as  to  allow  his 
remedy  upon  principal  obligation  to  become 
barred  loses  his  lien. — Mutual  L.  Ins.  Co.  vs. 
Pacific  P.  Co..  142  Cal.  477,  480.  76  Pac.  Rep. 
67.  See  Conway  vs.  Supreme  Council,  131  Cal. 
487,  73  Pac.  Rep.  727;  Conway  vs.  Supreme 
Council,  187  Cal.  384,  70  Pac.  Rep.  223. 

lOw  PLEDGEE  CAN  RECOVER  DEBT  FOR 
'WHICH  PLEDGE  W^AS  GIVEN  W^ITHOUT 
FIRST  EXHAUSTING  PLEDGE.^Hawley  Bros. 
H.  Co.  vs.  Brownstone.  123  Cal.  643.  648,  66 
Pac.  Rep.  468.  See  Ehrllch  vs.  Bwald,  66  Cal. 
97,  4  Pac.  Rep.  1062. 

11.     TENDER — Necessity  for — Jvdfnnent. — In 

action  brought  to  recover  debt  secured  by 
pledge  it  is  not  necessary  to  tender  pledged 
property,  but  it  may  be  retained  until  Judgment 
is  satisfied,  nor  is  It  necessary  that  Judgment 
should  contain  provision  that  stock  should  be 
surrendered  upon  such  satisfaction. — French 
vs.  McCarthy,  125  Cal.  508.  512,  58  Pac.  Rep. 
154.  See  Sonoma  Valley  Bank  vs.  Hill,  59  Cal. 
107;  Allin  vs.  Williams,  97  CaL  408.  82  Pao. 
Rep.  441. 
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CHAPTER  IV. 

BOTTOMRT. 


(3017.    Bottomiy,  what. 

S  3018.    Owner  of  ship  mtij  hypothecate. 

8  3019.    When  master  may  hypothecate  ship. 

S3020.    Same.        [When      owner      cannot      be 

reached,  etc.] 
(3021.    When  master  may  hypothecate  freight 

money. 
8  3022.    Bate  of  interest. 


f  3023.    Bights  of  lender,  when  no  necessity  for 

bottomry  existed. 
8  3024.    Stipolation  for  personal  liability  void. 
8  3025.    When  money  loaned  is  to  be  repaid. 
8  3026.    When  bottomry  loan  becomes  due. 
8  3027.    Bottomry  lien,  how  lost. 
8  3028.    Preference  of  bottomry  lien  over  other 

liens. 
8  3029.    Priority  of  bottomry  liens. 


§  3017.  BOTTOMBY,  WHAT.  Bottomry  is  a  contract  by  which  a  ship  or  its 
freightage  is  hypothecated  as  security  for  a  loan,  which  is  to  be  repaid  only  in 
case  the  ship  survives  a  particular  risk,  voyage,  or  period* 

History:   Enacted  March  21,  1872. 


1. 

2-5. 
G. 

7. 

8. 
9-12. 

13. 

14, 15. 

16-22. 


Construction — Constmed  according  to  in- 
tention, strictly  and   liberaUy. 
Definition — ^Bottomry  bonds  defined. 
Same  —  Hypothecation    bottomry     mort* 

Difference  between  bottomry  bonds  and 
simple  loan. 

Maritime  contracts,  what  inclnde. 

Essentials  to  contracts — Marine  risk-* 
Disclosure  of  interest,  etc 

Form  of  bond. 

Jurisdiction  of  the  court — Bond  given  by 
owner  or  master. 

Matters  affecting — ^True  nature  of  trans- 
action— Additional  clause,  double  secur- 
ity, etc. 

Nature  of — Marine  hypothecation  is  ma- 
rine contract. 

Same — Bottomry  bond  given  after  sup- 
plies furnished. 

Same — Not  of  universal  nature. 

Same — Binds  ship  only. 

Same — Given  upon  time  as  well  as  voyage. 

Same — Good  in  part,  bad  in  part. 

Bisk  peculiar  to  nature — Condition  on 
loss — Salvage. 

When  valid. 

Same — Lake  navigation. 

When  not  valid. 


23. 
24. 

25,  26. 

27. 

28. 
29,  30. 
31-34. 

35-37. 

38. 

39,  40. 

1.  BOTTOMRY  BONDS  CONSTRUED  SO  as 

to  carry  out  Intention  of  parties  strictly  and 
yet  liberally. — Pope  vs.  Nlckerson,  8  Story 
C.  C.  466,  19  Fed.  Cas.  1022.  See  Greely  vs. 
Smith,  3  Woodb.  &  M.  C.  C.  236.  10  Fed.  Cas. 
1077. 

2.  DEFINITION. — Bottomry  boad  la  obllva- 
tioB  executed,  generally,  in  foreign  port,  by 
master  of  vessel  for  repayment  of  advances  to 
supply  necessities  of  ship,  together  with  such 
interest  as  may  be  agreed  upon;  which  bond 
creates  lien  on  ship,  which  may  be  enforced 
in  admiralty  in  case  of  her  safe  arrival  at  port 
of  destination,  but  becomes  absolutely  void  and 
of  no  effect  In  case  of  her  loss  before  arrival. 
— The  Grapeshot  vs.  Wallersteln.  76  U.  S.  (9 
Wall.)  129,  bk.  19  I*  ed.  651.  See  Carrlngton 
vs.  Pratt.  59  U.  S.  (18  How.)  63,  67,  bk.  15  L. 
^d.  267;  The  Atlas.  2  Hagg.  57,  58. 

8.  la  bond  riven  for  loaa  of  money  upon 
fircurlty  of  vessel  and  its  accruing  freight.  Its 


payment  being  dependent  upon  maritime  risks 
to  be  borne  by  lender. — Cole  vs.  White,  26 
Wend.  (N.  T.)  511,  S16. 

4.  Is  ordinarily  bond  given  for  specified 
voyage,  but  sometimes  for  specified  time,  and 
as  it  substitutes  risk  of  adventurer  to  uncon- 
ditional responsibility  of  borrower,  rate  of  in- 
terest is  universally  such  as  would,  without 
that  risk,  be  usurious. — Cole  vs.  White,  26 
Wend.  (N.  T.)  611.  615. 

6.  Tme  dellnltton  off  bottomry  bond  in  sense 
of  general  maritime  law  independent  of  pecu- 
liar regulations  of  positive  codes  of  different 
commercial  nations  Is  that  It  is  contract  for 
loan  of  money  on  bottom  of  ship  at  extraordl* 
nary  interest  upon  maritime  voyage  or  for 
definite  period. — The  Draco.  2  Sumn.  C.  C.  157. 
7  Fed.  Cas.  1032.  See  The  Grapeshot  vs.  Wal- 
lersteln. 76  U.  &  <•  Wall.)  129.  135.  bk.  19  L.  ed. 
651;  The  Rapid  Transit,  11  Fed.  Rep.  322,  325; 
The  Atlas.  2  Hagg.  Adm.  48. 

«.  HYPOTHECATION  Is  bottomry  mort- 
gage of  vessel  made  by  master  in  case  of 
necessity  without  any  personal  responsibility. 
— Cole  vs.  White,  26  Wend.  (N.  T.)  611,  616. 

7.  DIFFERBNCB  BET^nSBN  BOTTOMRT 
AND  SIMPLE  LOAN  Is,  that  In  latter  money 
Is  at  risk  of  borrower  and  must  be  paid  at  all 
events;  while  In  former  It  Is  at  risk  of  lender 
during  voyage  and  right  to  demand  payment 
depends  on  safe  arrival  of  vessel. — The  Mary. 
1  Paine  C.  C.  671.  16  Fed.  Cas.  938. 

8.  Maritime  contracts  Inclnde  among  other 
things  charter  parties,  affreightments,  marine 
hypothecations,  contracts  of  maritime  ser- 
vices  in  building,  repairing,  supplying,  and 
navigating  ships;  contracts  between  part  own- 
ers  of  ships;  contracts  and  quasi  contracts  re- 
specting averages,  contributions  and  Jettisons, 
and  policies  of  insurance. — De  Lovlo  vs.  Bolt.  2 
Gall.  C.  C.  398,  7  Fed.  Cas.  418.  See  Croudson 
vs.  Leonard.  8  U.  S.  (4  Cr.)  434,  bk.  2  L.  ed.  670. 

9.  ESSENTIALS  TO  CONTRACT. — Bottomry 
bond  mnat  be  for  money  taken  out  on  marl- 
time  risk  at  hazard  of  lender. — Greeley  vs. 
Waterhouse.  19  Me.  9,  86  Am.  Dec.  730. 

10.  Essential  that  lender  runs  marine  risk 
In  order  to  be  entitled  to  marine  interest  under 
contract     of     bottomry     and     respondentia.— 


Tit.  XI\%  ch.  IV.] 


BOTTOMRY     IIONU-^STATURB:     AHD     FRACTICB. 
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Thorndike  vs.  Stone,  28  Mass.  (11  Pick.)  163, 
187. 

11.  NATURE  OF  IlfTERBST  should  be  dis- 
closed, otherwise  Insurer  mlgrht  pay  for  total 
loss  on  Immediate  capture  without  belns  ap- 
prised of  his  rlgrhts. — Robertson  vs.  United 
Ins.  Co.,  2  John.  Cas.  (N.  Y.)  250,  2 52,  1  Am. 
Dec.    166. 

13.  RESPOIVDENTIA        AND        BOTTOMRY 

must  be  mentioned  In  policy  of  Insurance. — 
Robertson  vs.  United  Ins.  Co.,  2  John.  Cas.  (N. 
Y.)   250,  252,  1  Am.  Dec.  166. 

15.  FORM  OF  BOND— FORMS  OF  BONDS 
VARYi  they  more  commonly  specify  risk  as- 
sumed, which  resemble  those  of  insurer;  some 
of  other  forms  covenant  merely  that  bond  is 
to  become  absolute;  with  certain  rate  of  Inter- 
est, or  with  specified  premium  on  safe  com- 
pletion of  voyage,  or  safety  of  ship  at  expira- 
tion of  specified  term. — Cole  vs.  White,  26 
Wend.  (N.  Y.)  511,  516. 

14.  JURISDICTION  OF  COURT  Is  same 
whether  bottomry  bond  Is  given  by  owner  or 
master. — The  Mary,  1  Paine  C.  C.  671,  16  Fed. 
Cas.  938. 

16.  COURT  TVIIiLi  GIVR  RFFBCT  to  con- 
tract according  to  manifest  Intention  of  all  its 
provisions. — The  Sirlus,  54  Fed,  Rep.  188,  4 
C.  C.  A.  273.  7  U.  a  App.  660. 

16.  MATTERS  AFFECTING. — ^Trae  aatiire 
of  tmnsactlon  open  to  lavestlvatloa  when 
rights  and  Interest  of  third  persons  are  af- 
fected, and  where  instrument  does  not  disclose 
fact  that  loans  were  not  made  upon  risk,  as 
mere  form  of  Instrument  cannot  put  property 
out  of  reach  of  vigilant  creditors. — Greeley  vs. 
Waterhouse,  19  Me.  9,  36  Am.  Dec.  730.  See 
Clapp  vs.  Tlrrell,  37  Mass.  (20  Pick.)  247. 

17.  ADDITIONAL  CLiAUSR. — Insertion  of 
additional  clause  of  sale  in  bottomry  bond  will 
not  affect  Its  validity  where,  taking  contract 
as  whole  as  made  by  master,  it  is  evident  that 
sale  is  only  hypothecation  of  mortgage  of  ship, 
and  as  such  bottomry  contract. — Robertson  vs. 
United  Ins.  Co.,  2  John.  Cas.  (N.  Y.)  250,  253, 
1  Am.  Dec.  166. 

18.  double:  SBCURITY.  —  Hypothecation 
bond  cannot  be  given  as  double  security  loan 
along  with  and  In  aid  of  personal  responsibil- 
ity, as  one  excludes  other,  and  all  cannot  exist 
together. — Rucher  vs.  Conyngham,  2  Pet.  Adm. 
295,  20  Fed.  Cas.  1302. 

15.  FRAUD. — Bottomry  bond  set  aside  as 
invalid  where  bottomry  lender,  in  fraud  of 
owners,  and  by  connivance  of  master  for  im- 
proper purposes,  advances  money  in  new  voy- 
age not  authorized  by  instructions  of  owner. — 
The  Ship  Virgin  vs.  Vyfhlus,  33  U.  S.  (8  Pet.) 
538,  552,  bk.  8  L.  ed.  1036. 

20.  RBCITAI/S  IN  BOTTOMRY  BOND  will 
not  estop  claimant  from  questioning  amount 
due  for  advances. — The  SIrius,  54  Fed.  Rep. 
188.  4  C.  C.  A.  273,  7  U.  S.  App.  660. 

21.  Are  evidence  of  true  amount  of  loan 
and  of  admission  on  part  of  claimant  in  same 
manner  as  receipt  would  be  admission,  but  of 
no  greater  force  or  binding  effect. — The  Sirlus, 
54  Fed.  Rep.  188.  4  C.  C.  A.  273,  7  U.  a  App. 
660 


22.  RBPAIRS — Benefit  of. — Bottomry  can- 
not have  benefit  or  repairs  made  at  port  where 
if  It  d?d  benefit  would  at  once  be  offset  by 
liability  of  bond  to  contribute  to  owner's  cost 
of  those  repairs,  law  not  requiring  computa- 
tions which  are  vain  and  neutralize  each  other. 
^The  Eliza  Lines,  61  Fed.  Rep.  308,  320. 

28.  NATURES  OF. — ^Marine  hypothecations 
faU  under  denomination  of  maritime  contracts^ 

and    bottomry   bond    is    such    hypothecation. — 
The  Mary,  1  Paine  C.  C.  671,  16  Fed.  Cas.  938. 

24.  BOTTOMRY  BOND  IS  IN  PRACTICE— 
Ordinarily  fflven  after  whole*  supplies  and  re- 
pairs furnished,  as  advances  required  can 
rarely  be  ascertained  with  exactness  until  that 
period. — ^The  Ship  Virgin  vs.  Vyfhlus,  38  U.  S. 
(8  Pet)  588,  652,  bk.  8  L.  ed.  1036. 

25.  Contract  not  of  universal  nature,  and 
form  depends  upon  particular  form  of  instru- 
ment, varying  in  different  countries. — The 
Draco,  2  Sumn.  C.  C.  157,  7  Fed.  Cas.  1032. 

26.  Does  not  Impart  in  all  countries  pre- 
cisely same  obligation  and  extent,  although  in 
all  commercial  countries  they  are  in  use,  but 
forms  and  operation  of  them  are  not  precisely 
same,  being  controlled  by  local  laws. — The 
Draco,  2  Sumn.  C.  C.  157.  7  Fed.  Cas.  1032. 

27.  Bind  ship  only  where  necessity  for  sup- 
plies and  repairs.  In  order  to  performance  of 
contemplated  voyage,  is  real  necessity,  and 
neither  master  nor  owners  have  funds  or 
credit  available  to  meet  wants  of  vessel. — The 
Grapeshot  vs.  Wallerstein,  76  U.  S.  (9  Wall.) 
129.  bk.  19  U  ed.  651. 

28.  May  be  given  upon  time  as  well  as  for 
specified  voyage. — The  Draco,  2  Sumn.  C.  C. 
157,  7  Fed.  Cas.  1032. 

20.  May  be  held  to  he  vood  In  part  and  had 
in  part,  courts  of  admiralty  acting  ex  aequo  et 
bono  as  courts  of  equity,  and  so  far  as  money 
is  properly  advanced  should  be  held  valid  and 
dismissed  as  to  rest. — The  Packet.  3  Mas.  C.  C. 
255.  18  Fed.  Cas.  965.  See  The  Aurora,  14  U.  S. 
(1  Wheat.)  96,  107,  bk.  4  L.  ed.  45;  The  Divlna 
Pastora,  17  U.  S.  (4  Wheat.)  52,  69,  bk.  4  L.  ed. 
512;  Greely  vs.  Smith.  3  Woodb.  &  M.  C.  C. 
236,  10  Fed.  Cas.  1077. 

30.  Fact  that  bottomry  bond  is  taken  for 
larger  amount  furnishes  no  ground  of  objec- 
tion, except  for  surplus,  as  such  bond  may  be 
good  in  part  and  bad  In  part,  and  will  be  up- 
held by  courts  of  admiralty  as  Hen  to  extent  to 
which  it  Is  valid,  as  such  courts  In  exercise 
of  their  Jurisdiction  are  not  governed  by  strict 
rules  of  common  law,  but  act  upon  enlarged 
principles  of  equity. — The  Ship  Virgin  vs. 
Vyfhlus.  33  U.  S.  (8  Pet.)  538,  550,  bk.  8  L.  ed. 
1036.  See  Augusta,  1  Dod.  283;  The  Tartar  & 
The  Nelson.  1  Hagg.  Adm.  169,  176. 

81.  RISK  ON  BOTTOMRY  POLICY  IS  PB- 
CULiIARi  there  is  neither  average  nor  salvage, 
and  capture  does  not  mean  temporary  taking, 
but  one  that  occasions  total  loss. — Robertson 
vs.  United  Ins.  Co.,  2  John.  Cas.  (N.  Y.)  250, 
252.  1  Am.  Dec.  166. 

32.  Loan  la  on  condition  that  If  vessel 
hypothecated  be  lost  by  perils  of  the  sea, 
lender  shall  not  be  repaid. — Cole  vs.  White,  26 
Wend.   (N.  Y.)   511.  515. 
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88.  Condition  of  bond  is  aafetj  of  hypothe- 
cated vessel. — Cole  vs.  White,  26  Wend.  (N.  T.) 
611.  616. 

S4.  No  salvAire  or  average  rests  upon  bot- 
tomry bond,  unless  there  Is  express  stipulation 
to  that  effect. — The  Eliza  Lines,  61  Fed.  Rep. 
308,  820.  See  Delaware  Mut.  S.  Ins.  Co.  vs. 
Gossler,  96  U.  &  646,  652,  666,  bk.  24  I*,  ed. 
863. 

35.  WHEN  VAL.ID.— Application  made  by 
master,  who  Is  also  part  owner,  for  loan  on 
frelgrht  to  be  earned  on  voyage,  followed  by 
note  signed  by  him  as  master,  promising  to 
pay  "fifteen  days  after  arrival  at  port  of  des- 
tination or  other  intermediate  ports  at  which 
shall  end  voyage,"  containing  hypothecation  of 
ship  and  freight,  to  cover  which  are  annexed 
other  papers  containing  rules  for  loans  on 
freight,  also  signed  by  master  making  freight 
and  vessel  liable  for  payment  of  loan,  is  bot- 
tomry loan  on  ship  and  freight. — ^The  Eliza 
Lines,  61  Fed.  Rep.  308,  318. 

80.  Bond  may  be  good  as  bottomry  bond, 
although  Its  terms  are  of  peculiar  nature,  if 
their  import  is  undeniably  that  loan  is  upon 
maritime  risks  (ordinary  risks  and  policies  of 
insurance),  and  property  was  at  time  of  loan 
In  borrowers,  showing  all  proper  ingredients 
of  such  bond. — The  Draco,  t  Sumn.  C  C.  157,  7 
Fed.  Caa.  1032. 

87.  Bond  to  mn  at  bottomry  on  sbtp  and 
freight  for  term  of  years  at  twelve  per  cent 
Interest  with  proviso  for  payment  of  half  gross 
earnings  of  ship  in  part  satisfaction,  interest 
to  cease  immediately  amount  of  principal  paid, 
all  amounts  paid  to  be  retained,  whether  ship 
lost  or  not,  ship  and  freight  to  stand  hypothe- 


cated only  for  balance  remaining  unpaid,  with 
proviso  for  payment  of  sum  remaining  due, 
with  interest,  deducting  amounts  for  general 
average  or  partial  loss  at  end  of  term,  held 
lawful  bond  and  not  usurious. — Thorndike  ym. 
Stone,  28  Mass.  (11  Pick.)  183,  188. 

S&  LAKS  NAVIGATION.— Bottomry  eon- 
tract  entered  into  with  regard  to  vessels  navi- 
gating lakes,  how  far  valid  and  binding,  ques- 
tioned.— Cole  vs.  White,  26  Wend.  611,  616. 


TI^HBN  NOT  VAL.ID.->Bottomry  bond  la 
not  sbown  where  mortgage  Is  not  for  loan  In 
any  way  contingent  upon  maritime  risks,  but 
positive  security  for  existing  debt  without  In- 
suring against  perils  of  navigation,  assign- 
ment being  absolute — not  upon  any  contingency 
of  safe  termination  of  risk,  but  upon  non-pay- 
ment of  debt  with  rate  of  interest  governed  by 
general  law  of  land,  without  any  stipulation 
for  bottomry  premium  or  nautical  rate  of  in- 
terest, principal  not  to  be  discharged  by  loss 
of  the  vessel. — Cole  vs.  White,  26  Wend.  (N. 
Y.)   611,  616. 

40.     Bottomry  bond  wbleb  does  not  purport 

to  create  any  personal  liability  and  is  without 
any  separate  agreement  making  captain,  own- 
ers, or  charterers  liable  for  debt,  by  terms  of 
which  payment  is  not  to  be  due  until  Ave  days 
after  arrival  of  ship  at  given  port,  does  not 
clearly  express  contract  by  which  lenders  as- 
sumed risk  of  vessel  becoming  lost  before 
reaching  her  destination,  and  debt  Is  subjected 
to  maritime  risk  essential  to  validity  of  bot- 
tomry bond,  for  reason  that  payment  could  not 
be  enforced  until  after  arrival  of  ship  at  given 
port  and  then  only  by  proceeding  In  rem. — The 
Northern  Light,  106  Fed.  Rep.  748,  760. 


§  3018.  OWNER  OF  SHIP  MAY  HTPOTHEOATE.  The  owner  of  a  ship  may 
hypothecate  it  or  its  freightage,  upon  bottomry,  for  any  lawful  purpose,  and  at 
any  time  and  place.  History:     Enacted  March  21,  1872. 


1.  Bottomry  by  owners — From  what  arises. 
2,  3.  Same — In  home  port. 

4.  Same — By  attorney  of  owner  to  agent  for 

expenses. 

5.  Same — Not  dependent  on  fact  that  money 

applied  to  ship. 

6.  Same — Owner  has  right  where  master  has 

not. 
7-10.  Same — Extent  and  nature  of  right. 
11, 12.  Same — Owner  as  master. 

13.  Court — Power  to  impeach. 

14.  Same — Power  to  call  for  proof  of  extin- 

guishment of  liability. 

15.  Same  —  Bight   to    enforce   by   admiralty 

process  doubted. 

1.  BOTTOMRIES  GnTBlf  0!f  SHIPS  BY 
OWNESRS  arise  out  of  usages  and  maritime 
arrangements  and  grenerally  regulated  by  same 
principle  as  bottomry  bonds  griven  by  masters, 
but  power  to  originate  them  is  In  owner  In 
his  own  right  and  Is  not  one  thrown  upon  him 
as  in  case  of  captain  or  master  by  operation 
of  law  and  necessity  of  case. — Rucher  vs. 
Conyngham.  2  Pet.  Adm.  295.  20  Fed.  Cas.  1302. 

S.     BOTTOMRY    BOND    MADB    BY    OTI^NER 

In   home   port    Is   valid. — The   Draco.   1   Sumn. 
C.  C.  157.  7  Fed.  Cas.  1082. 


8.  In  one  of  Its  own  ports  enforced  In  ad- 
miralty.— ^Wllmer  vs.  Smllax,  2  Pet.  Adm.  295, 
30  Fed.  Cas.  84;  The  Mary,  1  Paine  C  C  671, 
16  Fed.  Cas.  938. 

4.  By  attorney  of  owner  to  agent  for  ex- 
penses incurred  by  agent  for  necessaries  fur* 
nished  by  him,  and  for  advance  made  by  others 
to  cover  whole  account,  and  expressed  as  for 
certain  specified  contingent  liability  and  for 
moneys  paid,  held  to  include  agent's  liability 
for  advances  and  commissions  made  by  him. — 
The  Slrlus,  54  Fed.  Rep.  188,  4  C  C  a.  273.  7 
U.  S.  App.  660. 

5.  Not  dependent  upon  fact  that  money  is 
applied  for  purposes  of  ship  or  of  voyage. — 
Greeley  vs.  Waterhouse,  19  Me.  9,  86  Am.  Dec. 
730.  See  Simonds  vs.  Hodgson,  8  Barn.  &  Ad. 
60,  23  Eng.  C.  L.  29,  37  Rev.  Rep.  319. 

6.  OWNER  HAS  RIGHT  TO  HYPOTHB- 
CATB  for  maritime  loan  in  cases  where  master 
could  not  exercise  it. — The  Draco,  8  Sumn.  C 
C.  157,  7  Fed.  Cas.  1032. 

7.  To  pledge  vessel  for  advances  for  pur- 
pose of  purchasing  cargo,  as  he  has  absolute 
control  over  property,  and  right  to  pledge 
vessel  for  money  borrowed  for  any  purpose  to 
be  applied   to   repairs,   outfit,   or   other   neces- 
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sities  or  to  purchase  of  cargro. — ^The  Mary,  1 
Paine  C.  C  671,  16  Fed.  Cas.  938. 

&  Power  to  execate  express  traasfer  of 
mortsave,  and  therefore  In  case  of  bottomry 
bond  executed  by  him  In  his  own  place  of 
residence  same  reason  does  not  exist  for  £riv- 
insT  implied  admiralty  claim  upon  bottom  of 
ship. — The  Draco,  2  Sumn.  C.  C.  157,  7  Fed. 
Cas.  1032.  See  Blaine  vs.  The  Charles  Carter, 
8  U.  a  (4  Cr.)  328,  332,  bk.  2  L.  ed.  636. 

9.  To    raise   n&omey   to   secure   his    debt   by 

bottomry  to  procure  funds  by  other  means.— 
The  Panama,  Olc.  Adm.  343,  18  Fed.  Cas.  1073. 
See  The  Draco,  2  Sumn.  C.  C.  157,  7  Fed.  Cas. 
1032;  The  Mary,  1  Paine  C.  C.  671,  16  Fed.  Cas. 
938;  Wilmer  vs.  Smllax,  2  Pet.  Adm.  295,  30 
Fed.  Cas.  84;  The  Duke  of  Bedford,  2  H&ee, 
Adm.  294;  The  Barbara,  4  C.  Rob.  Adm.  1. 

10.  Not  necessary  that  money  should  be  ad- 
vanced for  necessities  of  ship  or  for  cargro  or 
for  voyagre  in  order  to  constitute  bottomry 
bond  where  same  is  made  by  owner,  but  where 
it  is  slven  by  master  virtute  officii  it  must. 
In  order  to  be  valid,  be  for  necessities  of  ship, 
as  implied  authority  of  master  extends  no  fur- 
ther.— The  Draco,  2  Sumn.  C  C  167,  7  Fed. 
Cas.  1032. 

11.  GWNEXL  AS  MASTBR.— Party  «iviBV 
bottomry  bond  in  name  and  character  of  nuui- 
tery  who  was  at  time  or  afterwards  owner  of 
ship,  cannot  either  In  equity  or  under  strict 
rules  of  law  be  permitted  to  restrict  rigrhts  of 
bottomry  holder,  at  time  of  its  enforcement, 
merely  to  those  conferred  by  authority  of 
shipmaster  where  he  takes  all  benefit  under  it 
:;rhlch     would     hfLve     accrued     had     It     been 


avowedly  executed  by  owner. — The  Panama, 
Olc.  Adm.  343,  18  Fed.  Cas.  1073. 

12.  Where  bottomry  bond  eriven  by  master 
as  dominus  navis,  he  may  employ  money  as  he 
pleases,  and  it  is  sufficient  if  It  is  lent  upon 
bottom  of  ship  at  risk  of  lender  for  voyagre. — 
The  Draco,  3  Sumn.  C.  C.  157,  7  Fed.  Cas.  1032. 

18.  Court  will  not  impeach  bottomry  bond 
where  transaction  between  parties  shows  that 
debt  is  legral  foundation  for  bottomry  security, 
as  where  It  is  griven  by  owner  himself  and 
no  presumption  or  even  positive  evidence  will 
relieve  him  from  responsibility,  even  thougra 
such  eidence  mlgrht  have  availed  him  had  bot- 
tomry been  executed  by  master  in  his  absence 
and  without  his  directions. — The  Panama,  Olc. 
Adm.  343,  18  Fed.  Cas.  1073. 

14.  POWER  TO  CALL  FOR  PROOF  OF 
BXTINGUISkMEXT.  —  Liability  of  ship  or 
owner  is  adequate  consideration  upon  which 
to  found  bottomry  bond  griven  In  forelgrn  port 
by  owner,  althougrh  court  of  admiralty  may 
call  for  proofs  that  liability  had  been  extin- 
guished by  actual  payment  before  enforcing: 
bond,  even  on  defense  of  owner,  especially 
where  it  is  opposed  by  other  creditors  whose 
prior  liens  on  ship  or  frelgrht  migrnt  be  post- 
poned by  bottomry. — The  Panama,  Olc.  Adm. 
843,  18  Fed.  Cas.  1073. 

15.  RIGHT  TO  B1VFORCE3  BOTTOMRY 
BOND  executed  by  owner  In  his  own  country 
by  admiralty  process  doubted  for  reason  that 
owner  mlgrht  exclude  an  express  transfer  or 
mort^ase  of  vessel  should  his  necessities  re- 
quire it. — The  Mary,  1  Paine  C.  C.  671,  16  Fed. 
Cas.  938.  See  Blaine  vsl  The  Cnarles  Carter, 
8  U.  S.  (4  Cr.)  328,  bk.  2  U  ed.  6^6. 


§  3019.  WHEN  MASTER  MAY  HTPOTHEOATE  SHIP.  The  master  of  a  ship 
may  hypothecate  it  upon  bottomry  only  for  the  purpose  of  procuring  repairs  oi' 
supplies  which  are  necessary  for  accomplishing  the  objects  of  the  voyage,  or  for 
securing  the  safety  of  the  ship. 

History:    Enacted  March  21,  1872. 

1.  Hypothecation — Creation  of — Implied. 

2,  Same — Cousideration  —  Pre-existing  debt* 
8.  Authority  of  master — Courts  do  not  in- 
quire into,  when. 

4-12.  Same — Nature  of. 
13-28.  Same — Extent  to  which  exists. 
29-34.  Same — To  what  acts  does  not  extend. 
35-37.  Fraud— Effect  of— Waiver. 
38-41.  Necessity — Arrest  of  ship. 
42-45.  Same — Presumption  of. 
46-51.  Same — When    other    money    on    boards 

Marshaling  assets. 
52-56.  Same — Proof  of. 
57,  58.  Same — Same — Sufficiency  of. 

59.  Same — Same — Owners  must  establish  fact. 
60-63.  Master's  drafts — ^When  valid  or  invalid. 
64.  Master — Lien  of. 


1.  CRBATIOlf  OF.— Implied  maritime  hy- 
pothecatloM  can  only  be  created  under  special 
circumstances  and  in  unforeseen  and  unex- 
pected emergency. — Pratt  vs.  Reed,  60  U.  S. 
(19  How.)   895.  bk.  15  L.  ed.  660. 

&     CONSIDESttATION.— Pre.exlatiBV    debt    is 

not  sufficient  consideration  for  bottomry  griven 
by  master. — The  Aurora,  14  U.  a    (1  Wheat.) 
C.  C— 131. 


96  bk.  4  Li.  ed.  45;  Hurry  vs.  The  John  St  Alice, 
1  Wash.  C.  C.  293.  12  Fed.  Cas.  1017;  Sloan  vs. 
The  A.  E.  I.,  Bee  Adm.  260.  22  Fed.  Cas.  327; 
The  Hunter,  1  Ware  C.  C  (249)  251,  12  Fed. 
Cas.  951. 

8.  AUTHORITY  OF  MASTBR.-- Court*  do 
not  Inqolre  what  would  be  authority  of  mas- 
ter in  cases  where  he  had  procured  money 
upon  bottomry  or 'where  same  has  been  ad- 
vanced for  expenses  and  supplies  and  equip- 
ments in  foreign  ports  by  foreign  law,  In  port 
where  money  is  taken  upon  bottomry  or  ad- 
vanced, question  belngr  whether  by  laws  of 
country  where  money  is  advanced  it  was  for 
necessaries  or  within  scope  of  master's  author* 
ity  according:  to  doctrines  of  such  law. — Pope 
vs.  Nickerson,  8  Story  C.  C.  465.  19  Fed.  Cas. 
1022. 

4.  IfATURB  OF. — Ancleat  sea  laws  re- 
garded master  as  substitute  only  for  owner  In 
his  absence,  ana  show  that  he  erenerally  ha.<i 
no  authority  to  bottomry  ship  in  her  own  port 
for  reason  that  owner  is  presumed  to  be  pres- 
ent there. — The  Panama,  Olc.  Adm.  848,  18  Fed 
Cas.  1078. 


1 901«        (20S2) 


BXTBNT    OF    MASTER'S    AUTHORITT. 


CDlT.  UI,  PC  IV. 


6.  AvthorltT  of  nuister  to  bTPothecate  te 
vovcmcd  by  famdamcntal  role^  that  when 
asent  has  been  selected  to  perform  duty  at 
remote  place,  and  principal  has  not  provided 
what  must  have  been  foreseen  as  requisites 
to  its  full  performance,  he  immediately  au- 
thorizes exercise  of  such  powers  as  are  inci- 
dental to  supply  Irs  deficiency,  and  master  may 
exercise  his  discretion  within  reasonable  lim- 
its as  to  most  suitable  way  of  obtalnlnir  them. 
^The  Eliza  Lines,  61  Fed.   Rep.  308,  817,  818. 

6.  Depends  upon  necessity,  and  one  of  the 
necessities  Is  that  money  cannot  be  obtained 
In  any  other  way. — Davles  &  Co.  vs.  Soel- 
berff,  24  Wash.  808,  64  Pac.  Rep.  540.  See  The 
Aurora,  14  U.  S.  (1  Wheat.)  96,  bk.  4  L.  ed.  45; 
Rucher  vs.  Conyn^ham,  2  Pet.  Adm.  295,  20 
Fed.  Cas.  1302;  Sloan  vs.  The  A.  B.  I.,  Bee  Adm. 
250,  22  Fed.  Cas.  827. 

7.  Is  deduclble  solely  from  nature  of  his 
employment,  and  express  or  implied  incidents 
to  trade  or  business  in  which  ship  Is  ensragred. 
— Pope  vs.  Nlckerson,  8  Story  C  C  465,  19  Fed. 
Cas.  1022. 

8.  Is  for  convenience  oX  commerce  and 
must  be  well  eruarded  and  confined  to  case 
coming:  within  rule. — The  Mary,  1  Paine  C  C. 
671,  16  Fed.  Cas.  938. 

9.  Advance  secured  by  bottomry  given  by 
master  need  not  precede  execution  of  bottomry 
bond,  even  when  It  purports  to  protect  direct 
loan  or  to  secure  existing*  debts,  if  credit  In 
either  case  was  upon  faith  that  bottomry 
should  be  given. — The  Panama,  Olc.  Adm.  848, 
18  Fed.  Cas.  1073.  See  The  Ship  Virgin  vs. 
Vyfhius,  83  U.  &  (8  Pet.)  588,  552,  bk.  8  L. 
ed.    1036. 

10.  Bottomry  by  master  in  presence  of 
owner  is  only  valid  by  reason  of  his  Implied 
assent  to  It,  unless  it  is  given  In  case  of  strin- 
gent necessity  and  owner  withholds  his  assent 
unreasonably. — The  Panama,  Olc.  Adm.  343, 
18  Fed.  Cas.  1073.  See  The  Aurora,  14  U.  S.  (1 
Wheat.)  96.  bk.  4  L.  ed.  45;  The  Mary,  1 
Paine  C.  C.  671,  16  Fed.  Cas.  938;  Patton  vs. 
Randolph.  Gllp.  C.  C.  457.  18  Fed.  Cas.   1339. 

11.  Vests  no  absolute  Indefeasible  Interest 
in  ship  upon  which  it  Is  founded,  but  gives 
claim  on  her  which  may  be  enforced  with  all 
expedition  and  efficiency  of  admiralty  process. 
— Blaine  vs.  The  Ship  Charles  Carter,  8  U.  S.. 
(4  Cr.)   328.  332,  bk.  2  L.  ed.  636. 

12.  Validity  of  bottomry  given  by  master 
not  affected  if  It  Is  given  after  ship  has  sailed 
provided  debt  Is  at  risk. — The  Panama,  Olc- 
Adm.  343,  18  Fed.  Cas.  1078.  See  Conard  vs. 
Atlantic  Ins.  Co.,  26  U.  3.  (1  Pet.)  386,  bk.  7 
L.  ed.  189. 

13.  MASTER'S     AUTHORITY— Extent     of. — 

Circumscribed  by  known  boundaries  which 
must  be  rigidly  adhered  to  and  marked  for 
security  of  absent  owners,  to  prevent  abuses 
by  masters  to  their  Injury. — Rucher  vs. 
Conyngham,  2  Pet.  Adm.  295,  20  Fed.  Cas.  1302. 
See  Greely  vs.  Smith,  8  Woodb.  &  M.  C.  C.  236, 
10  Fed.  Cas.  1077;  Leland  vs.  Medora,  2  Woodb. 
&  M.  C.  C.  92,  15  Fed.  Cas.  298;  The  William  & 
Emmeline,  1  Blatchf.  &  H.  C.  C.  66,  68,  29  Fed. 
Cas.   12SS. 

As    to    luaster's    power    to    sell    vessel    and 


hypotheeate  It  and  trelffht  and  cargo,  see  note 
68  Am.  Dec  638. 

14.  Master  In  absence  of  known  fraud  fully 
authorized  to  represent  owners  in  all  matters 
relating  to  ship. — The  Orapeshot  vs.  Waller- 
stein,  76  U.  S.  (9  Wall.)  129,  bk.  19  L.  ed.  651. 

IS*    Avtkorfty  of  otaatcr  to  eontmet  for  and 

to  bind  owners  must  be  measured  by  law  of 
country  owning  and  navigating  ship,  unless 
master  is  held  out  to  persons  In  other  countries 
as  possessing  more  enlarged  authority. — Pope 
vs.  Nickerson,  3  Story  C.  C.  465,  19  Fed.  Cas. 
1022. 

16.  Limited  by  express  or  implied  author- 
ity derivable  from  laws  of  country,  or  usage 
of  trade  or  business  of  ship,  or  instructions  of 
owner,  and  he  cannot  bind  either  ship  or 
owner  beyond  those  limits. — Pope  vs.  Nicker- 
son, 8  Story  C.  C  465,  19  Fed.  Cas.  1022. 

17.  Limited  and  restricted;  and  can  pledge 
his  vessel  only  In  case  of  necessity  for  pur- 
poses of  repairs  and  other  things  Indispensable 
to  prosecution  of  voyage. — The  Mary,  1  Paine 
C.  C.  671,  16  Fed.  Cas.  938. 

18.  Master  can  make  no  contract  in  foreign 
country  which  will  bind  owners  on  ship  ex- 
cept as  to  what  they  expressly  authorize  or 
general  law  of  their  own  country  has  recog- 
nized and  established,  and  then  it  binds  them 
no  further  than  law  binds  them  whether  it  Is 
in  personam  or  In  rem. — Pope  vs.  Nickerson. 
8  Story  C.  C.  465,  19  Fed.  Cas.  1022. 

10.  MASTER'S  AUTHORITY  EXTENDS 
1VHERE     IT     IS     ABSOLUTELY     NECESSARY 

for  safety  of  ship,  and  to  enable  her  to  proceed 
on  her  voyage,  and  not  for  any  other  debt  or 
demand  cither  precedent  or  coexisting  for 
that  purpose  or  on  other  accounts,  or  even  for 
similar  supplies  on  other  voyages. — Rucher  va 
Conyngham.  2  Pet.  Adm.  295,  20  Fed.  Cas.  1302; 
Joy  vs.  Allen,  2  Woodb.  &  M.  C.  C.  303,  13  Fed. 
Cas.  1163;  Wainwrlght  vs.  Orawford,  4  U.  S. 
(4  Dall.)  226,  bk.  1  L.  ed.  810;  Keith  va  Mur- 
dock,  2  Wash.  C.  C.  297,  14  Fed.  Cas.  222;  The 
Rhode  Island.  Blatchf.  363,  20  Fed.  Cas.  641; 
Ross  vs.  The  Active,  2  Wash.  C.  C.  226,  20  Fed. 
Cas.  1231;  The  Mary,  1  Paine  C  C.  671,  16 
Fed  Cas.  938. 

20.  To  hypothecate  same  in  another  home 
port  for  necessary  repairs  if  owner  has  no 
agent  in  latter  port,  but  power  is  limited  by 
necessity  in  which  It  originates. — Selden  va 
Hendrlckson.  1  Brock.  C.  C.  396,  21  Fed.  Cas, 
1029.  See  Albany,  4  Dill.  C.  C.  439,  1  Fed.  Cas. 
288;  The  Eureka,  2  Lowell  417,  8  Fed.  Cas.  816; 
The  William  &  Emmeline,  1  Blackf.  &  H.  66. 
29  Fed.  Cas.  1288. 

21.  To  pledge  vessel  for  advances  to  pur- 
chase of  cargo. — ^The  Mary,  1  Paine  C  C.  671, 
16  Fed.  Cas.  938. 

22.  Extends  only  to  supplies  reasonably 
necessary,  and  credit  to  vessel  herself  neces- 
sary.— The  Bertha  M.  Miller,  79  Fed.  Rep.  365, 
366. 

23.  Extends  only  to  hypothecation  made  in 
strange  port,  and  not  In  port  where  owner  re- 
sides, and  evidence  of  its  reasonableness  and 
necessity  must  be  obtained  and  produced. — 
Rucher  vs.  Conyngham,  2  Pet.  Adm.  895,  20 
Fed.  Cas.  1802. 
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24.  Where  he  cannot  command  means  to 
supply  her  necessities,  either  from  funds  or 
credit  of  owner,  as  well  when  ship  Is  laden 
with  his  own  soods  as  when  she  Is  laden  with 
those  of  general  freighter;  but  whether  he  can 
also  subject  her  to  marine  Interest,  not  de- 
cided.— The  William  &  Emmellne.  1  Blatchf. 
&  H.  66,  29  Fed.  Cas.  1288.  See  The  Cumber- 
land, 30  Fed.  Rep.  449,  450;  The  New  Cham- 
pion, 17  Fed.  Rep.  816. 

25.  Where  none  of  owners  are  present,  and 
"Where  master  has  no  goods  (or  those,  if  he  has 
any,  Insufflcient)  either  belonsrinsr  to  his  own- 
ers or  himself,  as  he  may  pledgre  goods  and 
freight  as  well  as  ship  or  may  sell  part  of 
cargo  to  repair  ship. — Rucher  vs.  Conyngham, 
2  Pet.  Adm.  295.  20  Fed.  Cas.  1302. 

20.  "Where  are  no  other  means  of  sccvrlng 
fnnds  at  place  required. — Rucher  vs.  Conyng- 
ham, 2  Pet  Adm.  296,  20  Fed.  Cas.  1302. 

27.  Where  ship  insufficiently  supplied  with 
-water  and  stores  for  voyage,  and  he  is  with- 
out money,  and  hypothecates  ship  after  unsuc- 
cessful attempts  to  obtain  money  by  bonding, 
and  where  it  would  be  Impossible  for  him  to 
communicate  with  owners  or  charterers,  and 
ship  was  nearly  destitute  of  provisions  and 
delay  in  communicating  would  make  it  impos- 
sible for  him  to  feed  passengers  and  crew.^ 
The  Northern  Light,  106  Fed.  Rep.  748,  749. 

28.  Where  voyage  broken  up  through  cap- 
ture and  compulsory  sale  of  cargo  in  order  to 
enable  him  to  return. — Crawford  vs.  The  Wil- 
liam Penn,  8  Wash.  C.  C.  484,  6  Fed.  Cas.  781. 

20.  Docs  not  extend  so  as  to  create  Ilcn  for 
eommon  debt  of  master  or  owner. — Pratt  vs. 
Heed,  60  U.  S.  (19  How.)  359,  bk.  16  L.  ed.  660. 

30.  Cannot  make  owners  liable  by  pretend- 
ing that  advance  is  necessary. — Hanschall  vs. 
Swan,  51  N.  T.  Supp.  42.  45,  23  Misc.  304. 

31.  To  hypothecation  if  he  has  goods  of  his 
own  or  owner. — Cuplsino  vs.  Peres,  2  U.  S.  (2 
Dal.)  194,  bk.  1  L.  ed.  346. 

32.  To  pledge  of  freight  to  raise  money 
given  for  himself. — Joy  vs.  Allen,  2  Woodb.  Sb 
M.  C.  C.  303.  13  Fed.  Cas.  1163;  Keith  vs.  Mur- 
dock,  2  Wash.  C.  C.  297,  14  Fed.  Cas.  222. 

33.  Where  he  is'  furnished  with  funds  ov 
can  draw  upon  owners. — Joy  vs.  Allen,  2 
Woodb.  &  M.  C.  C.  303,  18  Fed.  Cas.  1163;  The 
Aurora,  14  U.  S.  (1  Wheat.)  96,  bk.  4  L.  ed.  45; 
Patton  vs.  The  Randolph,  Gilp.  457,  18  Fed. 
Cas.  1339. 

34.  Where  owners  have  agents  or  con- 
signees who  have  either  funds  or  property  to 
furnish,  or  are  bound  to  afford  means  on  per- 
sonal credit  of  owners. — Rucher  vs.  Conyng- 
ham, 2  Pet.  Adm.  295,  20  Fed.  Cas.  1302. 

8S.  FRAUD — EFFECT  OF. — General  or  Im- 
plied maritime  Hen  will  not  be  enforced  where 
bond  Is  secured  through  fraud,  and  items  in- 
serted were  fictitious. — Carrlngton  vs.  Pratt, 
69  U.  S.  (18  How.)  63,  bk.  16  L.  ed.  267. 

36.  Bottomry  bond  will  not  be  held  valid 
for  amount  of  actual  advance,  and  void  as  to 
cases  where  its  items  are  fictitious,  and  were 
inserted  for  purpose  of  defrauding  third  per- 
sons, as  entire  security  is  tainted  with  fraud, 
and  party  charged  therewith  cannot  take  ad- 


vantage of  or  enforce  contract. — Carrlngton  vs. 
Pratt,  59  U.  S.  (18  How.)  63,  bk.  15  U  ed.  267. 

37.  Waiver. — ^Maritime  lien  is  waived  by 
bond  secured  mala  fides  with  Intent  to  de- 
fraud.— Carrlngton  vs.  Pratt,  69  U.  S.  (18  How.) 
68,  bk.  16  L.  ed.  267. 

8&  NBCBSSITY— ARRBST  OF  SHIP.— Bonn 
flde  creditor  advancing  money  to  release  ship 
from  actual  arrest  on  account  of  debts  may 
stipulate  with  master  for  bottomry  Interest, 
and  necessity  of  occasion  will  Justify  master 
in  giving  it  if  he  have  no  other  sufficient  funds 
or  credit  to  redeem  ship  from  such  arrest. — 
The  Aurora,  14  U.  8.  (1  Wheat)  96,  106,  bk. 
4  L.  ed.  46. 

39.  Contra  In  case  of  mere  threat  to  arrest 
for  pre-existing  debt. — The  Aurora,  14  U.  S. 
(1  Wheat)  96,  106,  bk.  4  L.  ed.  45;  The  Boston. 
1  Blatchf.  &  H.  C.  C.  809,  8  Fed.  Cas:  918. 

40.  Fact  that  hypothecation  in  favor  of 
third  party,  for  debts  sought  to  be  enforced 
by  arrest  of  ship,  is  upheld  does  not  give  gen- 
eral creditor  like  interest — The  Aurora,  14  U. 
a  (1  Wheat)  96,  105,  bk.  4  L.  ed.  45. 

41.  Permanent  security  of  bottomry  with 
Us  high  privileges  sanctioned  only  when  ship 
Is  under  positive  arrest — The  Boston,  Blatchf.. 
&  H.  C.  C.  809,  8  Fed.  Cas.  918. 

42.  Presumption  of. — Necessity  for  blndlns^ 
vesacl  ^rlll  be  presumed  in  absence  of  other 
facts. — The  Bertha  M.  Miller,  79  Fed.  Rep.  865». 
366. 

43.  Necessity  of  supplies  presumed  from  thefr 
nature  and  from  fact  that  master  orders  them. 
— The  Bertha  M.  Miller,  79  Fed.  Rep.  365.  366. 

44.  Presumption  is  that  supplies  and  re- 
pairs ordered  by  master  reasonably  fit  and 
proper,  unless  there  is  clear  proof  to  contrary, 
and  also  proof  of  collusion  by  materialman, 
where  claim  of  materialman  is  against  owner 
only,  and  no  privilege  is  given  upon  vessel. — 
The  Orapeshot  vs.  Wallerstein,  76  U.  S.  (9 
Wall.)  129,  bk.  19  L.  ed.  661. 

45.  Where  proof  Is  made  of  necessity  of 
repairs  or  supplies,  or  for  funds  raised  to  pay 
for  them  by  master,  and  of  credit  given  to 
ship,  presumption  arises,  conclusive,  in  ab- 
sence of  evidence  to  contrary,  of  necessity  for 
credit — The  Orapeshot  vs.  Wallerstein,  76  U. 
a  (9  Wall.)  129,  bk.  19  L.  ed.  661. 

43.  W^hen  other  money  on  board. — Master 
cannot  resort  to  bottomry  where  he  has  money 
of  owner  of  ship  on  board. — ^The  Packet,  8  Mas. 
C.  C.  255.  18  Fed.  Cas.  965. 

47.  Master  does  not  seem  to  have  absolute 
right  to  resort  to  bottomry  where  he  has 
money  of  his  own  on  board  sufficient  for  ship's 
necessities,  and  If  he  can  do  so,  It  must  be  in 
a  case  of  very  peculiar  character,  and  such  as 
will  induce  court  to  uphold  it,  from  great  pub- 
lic principles,  and  onus  would  He  upon  master 
to  prove  such  case. — The  Packet,  3  Mas.  C.  C 
256,  18  Fed.  Cas.  966.  See  Larch.  2  Curt.  C.  C 
427,  14  Fed.  Cas.  1139;  The  William  &  Emme- 
llne, 1  Blatchf.  &  H.  C.  C.  66,  29  Fed.  Cas.  1288. 

48.  Bound  to  act  with  reasonable  discretioUr 
and  rule  does  not  seem  to  be  absolute  which 
controls  him  at  all  events  and  under  all  cir- 
cumstances to  make  use  of  coin  of  third  per- 
sons which  he  had  on  board  in  preference  to* 
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any  other  mode  of  proceedlngr- — ^The  Packet,  t 
Maa.  C.  G.  266,  18  Fed.  Cas.  966. 

49.  Has  riffht  in  resortin^r  to  borrowlos  to 
consider  whether  premium  upon  borrowing  is 
not,  on  the  whole,  less  sacrifice  of  Interest  than 
partial  appropriation  of  ship's  funds. — The 
Packet.  8  Mas.  C.  C.  253,  18  Fed.  Gas.  965. 

60.  Act  of  master  In  procuring  money  on 
bottomry  bond  when  other  money  is  on  board 
ship  must  be  left  to  his  discretion,  and  if  he 
has  exercised  it  conscientiously  for  general 
interest,  bona  flde»  and  with  reasonable  care, 
parties  are  bound  by  his  acts,  althougrh  it 
afterwards  appears  that  be  committed  error 
of  Judg-ment  and  might  have  acted  more  bene- 
ficially.—The  Packet,  8  Mas.  a  a  866,  18  Fed. 
Cas.  965. 

51.  Sanfte — Mamhmllng  assets. — ^Wbere  mas- 
tert  havlnir  money  of  his  owBt  •■ilttlBS  to 
apply  It  pro  tanto  to  ship's  necessities  and 
binding  ship  and  cargo  by  bottomry  bond, 
valid  to  certain  extent;  court  will  exercise  its 
discretion,  and  marshal  the  assets  in  favor  of 
ships  or  cargo  so  as  to  bring  their  property 
last  into  contribution. — ^The  Packet,  3  Mas.  C. 
C.  255,  18  Fed.  Cas.  966. 

83.  Proof  of. — Hypotheeatlon  by  bottonury 
mast  be  supported  by  evldeace  of  aetaal  aecea- 
slty  for  repairs  and  supplies,  and  if  fact  of 
necessity  is  left  unproved,  evidence  is  also  re- 
quired of  due  inquiry  and  of  reasonable 
S-rounds  of  proof  that  necessity  was  real  and 
exigent — The  Grapeshot  vs.  Wallersteln,  76  U. 
8.  (9  Wall.)  129,  bk.  19  L.  ed.  651. 

63.  Necessity  for  must  be  clearly  shown.^ 
Joy  vs.  Allen,  2  Woodb.  &  M.  C.  C.  303,  13  Fed. 
Cas.  1163;  Perkins  vs.  Currier,  8  Woodb.  &  M. 
C  C.  69,  19  Fed.  Cas.  240;  Tunno  vs.  The  Mary, 
Bee  Adm.  120,  24  Fed.  Cas.  321;  Boreal  vs. 
Oolden  Rose,  Bee  G.  G.  131,  8  Fed.  Cas.  901; 
Sloan  vs.  The  A.  E.  I.,  Bee  Adm.  250,  22  Fed. 
Cas.  327;  Llebert  vs.  The  Emperor,  Bee  C.  C. 
339,  16  Fed.  Cas.  608;  Canizares  vs.  Santissima 
Trinidad,  Bee  C.  C.  863.  5  Fed.  Cas.  13;  The 
Tilton,  5  Mas.  C.  C.  465,  23  Fed.  Cas.  1277;  Scull 
vs.  Briddle,  2  Wash.  C.  C.  150,  21  Fed.  Cas.  893; 
The  Lykus,  36  Fed.  Rep.  919.  921. 

64.  And  is  as  essential  as  proof  of  articles 
thereon. — Pratt  vs.  Reed,  60  U.  a  (19  How.) 
396,  bk.  16  lu  ed.  660. 

66.  Must  be  shown  to  exist  as  time  of 
bottomry  given. — Clark  vs.  Laidlaw,  4  Rob. 
(La.)  345,  39  Am.  Dec.  526. 

56.  Must  be  furnished  aliunde  the  bond  and 
otherwise  by  assertion  of  master,  as  bond  not 
evidence  of  necessity  or  of  absence  of  meana 
— Clark  va  Laidlaw,  4  Rob.  (La.)  345,  89  Am. 
Dec.  526. 


87.  Same — ^8«fleleMcy  of. — Ordering  by  mas- 
ter of  supplies  or  repairs  upon  credit  of  ship 
is  sufllcient  proof  of  such  necessity  to  support 
implied  hypothecation  in  favor  of  material- 
man, or  of  ordinary  lender  of  money  to  meet 
wants  of  ship  who  acts  in  good  faith. — ^The 
Qrapeshot  vs.  Wallersteln,  76  U.  SL  (9  WalL) 
189,  bk.  19  L.  ed.  661. 

68.  Proved  where  such  circumstances  of 
exigency  are  shown  as  would  Induce  prudent 
owner,  if  present,  to  order  them  or  to  provide 
funds  for  cost  of  them  on  security  of  shlp.^ 
The  Grapeshot  vs.  Wallersteln,  76  U.  S.  (9 
Wall.)  129,  bk.  19  L.  ed.  661. 


S8.  Same — Oi 
ers  to  show  and  establish  fact  that  supplies 
and  advances  could  have  been  obtained  upon 
their  personal  credit,  by  competent  proof 
where  necessity  of  supplies  and  advances  has 
been  made  out,  unless  it  is  apparent  from  cir- 
cumstances of  case. — The  Ship  Virgin  vs. 
Vyfhlus,  33  U.  &  (8  Pet.)  688,  550.  bk.  8  L..  ed. 
1036. 

•0.  MASTBRS*  DRAFTS— WHEM  VALID 
OR  IMVALID* — Master's  draft  glvea  f«r 
moaey  advances  for  wages  and  supplies  for 
ship  is  abbreviated  form  of  bottomry  bond. — 
Hanschall  vs.  Swan,  61  N.  T.  Supp.  42,  44,  28 
Misc.  304.  See  Pride  of  the  Ocean,  3  Fed.  Rep. 
156,  162. 

61.  May  constitute  in  form  valid  bottomry 
where  vessel  Is  expressly  held  for  payment, 
and  they  are  made  payable  only  on  condition 
arrival  at  port  of  destination. — ^The  Lykus,  86 
Fed.  Rep.  919,  921. 


02.  INVALID.— Drafts  drawa  by  mast« 
his  onmcrs  pnyable  absolutely  as  part  of  bot- 
tomry transaction  render  attempted  hypothe- 
cation Invalid. — Hanschall  va  Swan,  61  N.  T. 
Supp.  42,  45,  28  Misc.  304.  See  Greely  vs. 
Smith,  8  Woodb.  &  M.  C.  C.  236,  10  Fed.  Gas. 
1077. 

63.  Consideration  of  draft  In  part  for 
"necessary  last  disbursements'*  which  are  not 
made  as  loan  to  ship,  but  In  part  payment  of 
hire  pursuant  to  stipulations  of  charter,  can- 
not support  legal  bottomry. — The  Lykus,  36 
Fed.  Rep.  919,  921. 

64.  MASTER— LIEIV  OF. — Master  has  Ilea 
vpoB  freight  for  all  advances  made  by  him  on 
account  of  the  ship,  and  can  intercept  it  when 
earned  to  reimburse  himself. — The  Packet,  8 
Mas.  G.  C.  255,  18  Fed.  Cas.  965.  See  Mass. 
Lane  vs.  Penniman,  4  Mass.  91.  N.  T.  Mllward 
vs.  Hallett.  2  Gal.  77.  Fed.  Hodgson  va  Butts, 
7  U.  a  (8  Gr.)  140.  bk.  8  L.  ed.  891.  Bag. 
White  va  Baring,  4  Esp.  28,  6  Rev.  Rep.  836. 


§3020.    SAME.     [WHEN  OWNER  CANNOT    BE    BEACHED,    ETC.]      The 

master  of  a  ship  can  hypothecate  it  upon  bottomry  only  when  he  cannot  other- 
wise relieve  the  necessities  of  the  ship,  and  is  nnable  to  reach  adequate  funds  of 
the  owner,  or  to  obtain  any  upon  the  personal  credit  of  the  owner,  and  when  pre- 
vious communication  with  him  is  precluded  by  the  urgent  necessity  of  the  case. 

History:    Enacted  March  21,  1872. 
flee  ante  i  3019  and  note. 
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§  3021.    WHEN  MASTEB  MAY  HTPOTHEOATE   FREIGHT  MONEY.     The 

master  of  a  ship  may  hypothecate  freightage  upon  bottomry,  tmder  the  same  cir- 
cumstances as  those  which  authorize  an  hypothecation  of  the  ship  by  him. 

History:    Enacted  March  21,  1872. 

1,  2.  Authority — How  far  extends  over  freight. 

3.  Master's  lien — Extent  of. 

4.  Vessel  and  freight — How  far  bound — Cargo. 


1.  Master**    aathority    to    create    bettomrr 

extends  to  freight  when  abroad. — Ward  vs. 
Oreen,  6  Cow.  (N.  T.)  173.  16  Am.  Dec.  487. 
See  Walter  vs.  Brewer,  11  Mass.  99. 

2.  Same — Does     not     extend     to     pledge     of 
freight  to  raise  money  for  private  purposes.^ 


Keith  vs.  Murdock.  S  Wash,  a  C  297,  14  Fed. 
Cas.  222. 

8.  Master's  lien  extends  to  freight  where  he 
has  made  advances  abroad  for  the  ship's  use. 
— The  Packet,  3  Mas.  C  C.  265,  18  Fed.  Cas. 
966. 

4.  Vessel  and  freight  bonnd  only  where 
bottomry  bond  is  confined  to  them,  and  does 
not  include  cargo. — The  Zephyr,  8  Mas.  C  C 
341,  30  Fed.  Cas.  928. 


§  3022.  BATE  OF  INTEREST.  Upon  a  contract  of  bottomry,  the  parties  may 
lawfully  stipulate  for  a  rate  of  interest  higher  than  that  allowed  by  the  law  upon 
other  contracts.  But  a  competent  court  may  reduce  the  rate  stipulated  when  it 
appears  unjustifiable  and  exorbitant. 

History:    Enacted  March  21,  1872. 


1.  Agreement  for — Not  necessary  to  contract. 

2.  Bottomry  bonds  taken  at  ordinary  rates. 

3.  Rates — Hegulated  by  parties. 

4*6.  Same — Liberal — High  rate  bordering  on 
usury. 

7,  8.  Same — Right  to  reserve. 
9.  Same — High  rate  justified. 

10.  Same — When   no   rate  named — Presump- 
tion. 
11,12.  Same — Court — Power    over — Unduly    in- 
flamed. 

1.  AGREEMENT  FOR  MARITIME  INTER- 
EST iH  not  necessary  to  contract. — Davis  vs. 
Soelberg.  24  Wash.  308.  64  Pac.  Rep.  540.  See 
Force  vs.  Pride  of  the  Ocean,  8  Fed.  Rep. 
162. 

2.  BOTTOMRY  BONDS  MAY  BE  GITBN  AT 
ORDINARY  RATES  of  Interest,  and  are  en- 
forceable as  such,  although  executed  under 
dir-jrent  circumstances. — The  Grapeshot  vs. 
Wcllerstein,  76  U.  S.  (9  Wall.)  129,  bk.  19  L. 
ed.  651.  See  The  Draco,  2  Sumn.  C.  C.  167,  7 
Fee:.  Cas.  1032. 

8.  RATES  OF  INTEREST  AND  MANNER 
OF  SECURING  payment  of  what  may  become 
due  repulated  by  parties. — Thorndike  vs. 
Stone,  28  Mass.   (11  Pick.)   183,  187. 

4.  Liberal  rate  is  usual  and  lawful  upon 
thii  kind  of  security. — The  Northern  Light, 
106  Fed.  Rep.  748,  750. 

n.  Vary  usually  to  high  rate  of  Interest  to 
cover  risk  of  loss  of  ship  as  well  as  liberal 
Inremnlty  for  other  risks  and  for  use  of 
money. — The  Grapeshot  vs.  Wallerstein,  76  U. 
S.   (9  Wall.)  129,  bk.  19  L.  ed.  651. 

C.  Universally  such  as  would  without  risk 
of  adventure  be  usurious,  as  it  substitutes  that 
risk  for  unconditional  responsibility  of  bor- 
rower.—Cole  vs.  White.  26  Wend.  (N.  T.)  611, 
615. 


7.  RIGHT  TO  RESERVE  ANY  RATE  OF 
INTEREST  parties  may  agree  upon  without 
incurring  penalties  and  consequences  of  usury 
passed  upon  ground  that  perils  of  sea  are  at 
risk  of  lender  and  give  him  that  right. — The 
Mary,  1  Paine  C.  C.  671,  16  Fed.  Cas.  938. 

8.  Exaction  of  premium  of  ten  per  cent  of 
amount  actually  loaned  in  addition  to  interest 
at  eight  per  cent  per  annum  is  not  under  cer- 
tain circumstances  extortionate,  especially 
where  transaction  is  not  intended  to  convey 
swindle  upon  owners  or  insurer  of  ship  or 
other  creditors. — The  Northern  Light,  106  Fed. 
Rep.  748,  760. 

9.  Risk  being  solely  confined  to  ship.  It  i« 
only  Justification  allowed  by  laws  of  all  com- 
mercial countries  for  maritime  interest  or  as 
It  is  sometimes  called  "usury"  or  "premium." — 
Rucher  vs.  Conyngham,  2  Pet.  Adm.  295,  20 
Fed.  Cas.  1302. 

10.  TI^HEN    NONE    NAMED— PresumpttOB.— 

Where  no  rate  of  interest  expressed  in  bond, 
reasonable  to  conclude  that  marine  interest  Is 
included  with  advance  and  inserted  in  bond  as 
principal. — ^Davis  vs.  Soelberg,  24  Wash.  308, 
64  Pac.  Rep.  B40.  See  The  Mary.  1  Paine  C.  C. 
671.  16  Fed.  Cas.  938. 

11.  COURT — Power  over  considerations  not 
to  bo  regarded  by  court  excepting  only  to 
ascertain  whether  they  are  colorably  put  forth 
to  evade  statute  against  usury. — Thorndike 
vs.  Stone,  28  Mass.  (11  Pick.)  183,  187. 

12.  Premlnm  vndoly  Inflamed  troci  1uio^rl« 
edge  of  master's  neceasltlea  will  be  moderated 
by  court  In  exercise  of  its  sound  discretion  or 
court  will  refuse  to  exert  its  authority  to 
ratify  it. — The  Packet,  8  Mas.  C.  C.  255.  18  Fed. 
Cas.  965.  See  The  Hunter,  1  Ware  C.  C.  (249) 
251.  255,  12  Fed.  Cas.  951;  Wllmer  vs.  The 
Smilax.  2  Pet.  Adm.  295,  30  Fed.  Cas.  84;  La 
Ysabel.  1  Dod.  273;  The  Augusta.  1  Dod.  283. 


§  3023.    BIGHTS  OF  LENDER,  WHEN  NO  NECESSITY   FOB  BOTTOMBY 
EXISTED.    A  lender  upon  a  contract  of  bottomry,  made  by  the  master  of  a  ship, 
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as  saeh,  may  enforce  the  contract^  though  the  circnmstances  necessary  to  author- 
ize the  master  to  hypothecate  the  ship  did  not  in  fact  exist,  if,  after  due  diligence 
and  inquiry,  the  lender  had  reasonable  grounds  to  believe,  and  did  in  good  faith 
belicTe,  in  the  existence  of  such  circumstances. 

History:    Enacted  March  21,  1872. 


1, 2.  Position  of  lender. 

3.  When  lien  lost — Want  of  notice  of  owner. 
4-8.  Sflm<»— Want  of  necessitj. 
9, 10.  Same—Question  of  knowledge  of  lender. 

11.  Same — Becovery — ^When  disallowed. 
12-15.  When  not  lost — ^Advance  bona  fide. 

16.  Same — Bill  of  exchange  on  home  port. 

17.  Same — ^Advances  on  master's  credit. 

18.  Same — Irregular  conduct  of  master. 

19.  Same — ^Voyage  broken — New  condition. 
20-22.  Evidence — 'VHien  creditor  must  prove  ne- 
cessity. 

23.  Same — Proof  of  practicability  of  obtain- 
ing funds  upon  owner's  credit. 

As  to  owner'*  llnblllty  for  maater's  eoB« 
tmet%  see  note  16  Am.  Dec.  440. 

1.  LENDER  UPOlf  BOTTOMRY  BY  MA- 
RINE LAW  BECOMES  INSURER  upon  ship  In 
case  of  total  loss,  but  he  has  no  benefit  of 
salvage. — Thorndike  vs.  Stone,  28  Mass.  (11 
Pick.)  183,  188;  Cole  vs.  White,  26  Wend.  (N. 
Y.)   611.  515. 

2.  Has  rigrht  to  protect  himself  against 
losses,  notwithstanding  lender  becomes  insurer 
to  amount  of  loan,  If  ship  Is  total  loss.^ 
Thorndike  vs.  Stone,  28  Mass.  (11  Pick.)  188, 
188. 

8.     BOTTOMRY   BOND   GIVEN  BY  MASTER 

without  notice  to  owners  or  communication 
with  them  when  means  of  dally  communica- 
tion exist,  cannot  be  upheld  as  express  con- 
tract, and  a  lien  for  extra  expenses  attending: 
it  will  not  be  recosrnized. — The  Mauna  Loa,  76 
Fed.  Rep.  829,  832. 

4.  GIVEN  BY  MASTER  WITHOUT  NECES- 
SITY, and  contrary  to  directions,  will  not  be 
upheld. — The  Mauna  Loa,  76  Fed.  Rep.  829,  832. 

5.  Lien  will  not  be  supported  where  it  af- 
firmatively appears  that  credit  to  ship  was 
unnecessary  either  by  reason  of  master  having: 
funds  in  his  possession  applicable  to  expenses 
incurred,  or  credit  of  his  own  or  of  owners, 
upon  which  funds  could  be  raised  by  use  of 
reasonable  dill(?ence;  and  that  materialman 
knew  or  could  by  proper  inquiry  have  readily 
informed  himself  of  facts. — The  Grapeshot  vs. 
Wallerstein,  76  U.  S.  (9  Wall.)  129,  bk.  19  L. 
cd.  651.  See  The  Fortitude,  3  Sumn.  C.  C.  228, 
246,  9  Fed.  Cas.  479. 

6.  Owner  cannot  be  bound  by  bottomry  bond 
given  by  master  against  fishing  schooner 
where  lender  was  cognizant  of  fact  that  mas- 
ter had  fish  on  board  sufficient  to  raise  money 
for  his  necessities,  and  knew  business  of 
schooner,  and  how  It  was  conducted. — The 
Bertha  M.  Miller.  79  Fed.  Rep.  365,  367. 

7.  Persons  dealing  with  master  of  foreign 
ship  have  no  right  to  suppose  that  he  is 
clothed  with  any  authority  beyond  what  laws 
of  country  to  which  ship  belongs  deduce  from 
nature  of  his  employment  or  which  by  his 
Instructions,  express  or  implied,  he  is  held  out 


to  world  to  possess,  and  those  choosing  to 
trust  him  under  any  other  circumstances  or 
beyond  this  do  it  at  their  peril. — ^Pope  vs. 
Nickerson,  8  Story  C.  C.  465.  19  Fed.  Cas.  1022. 
See  The  William  Cook,  12  Fed.  Rep.  919,  920; 
Force  vs.  Providence  W.  Ins.  Co.,  85  Fed.  Rep. 
767;  Card  vs.  HIne,  89  Fed.  Rep.  818,  821;  Liver- 
pool &  O.  W.  a  Co.  vs.  Phenix  Ins.  Co.,  129  U.  S. 
897,  454,  bk.  82  L.  ed.  788,  9  Sup.  Ct.  Rep.  4C9. 
476,  477. 

8.  Where  claim  Is  against  ship  Itself,  it  can 
be  asserted  as  lien  or  privilege  upon  vessel, 
and  rule  is  that  such  lien  for  supplies  and 
materials  or  for  money  advanced  for  ship 
seems  to  be  created  and  exists  without  record, 
or  other  public  notice,  can  only  be  established 
upon  circumstances  of  actual  necessity. — The 
Grapeshot  vs.  Wallerstein,  76  U.  S.  (9  Wall.) 
129,  bk.  19  L.  ed.  651. 

9.  KNOWI^BDGE  OF  MATERIALMAN  that 
captain  has  funds  or  means  of  his  owners  or 
his  own  will  render  credit  to  vessel  unauthor- 
ized, and  bar  lien. — The  Bertha  M.  Miller.  79 
Fed.  Rep.  365.  866.  See  The  Grapeshot,  76  U. 
S.  (9  Wall.)  129.  bk.  19  L.  ed.  651;  Pendergast 
vs.  Kolorama.  77  U.  a  (10  Wall.)  204,  bk.  19 
L.  ed.  941;  Patapsco  vs.  Boyce,  80  U.  S.  (13 
Wall.)  829.  bk.  20  L.  ed.  696;  Thomas  vs.  Os- 
born.  60  U.  a  (19  How.)  22,  bk.  15  U  ed.  634. 

10.  Rule  modified  where  lender  neither 
knows  nor  has  reason  to  suspect  that  money 
loaned  was  not  necessary. — Hanschall  vs. 
Swan.  51  N.  Y.  Supp.  42.  45,  23  Misc.  Rep.  304; 
The  Grapeshot  vs.  Wallerstein.  76  U.  S.  (9 
Wall.)  129.  141.  bk.  19  U  ed.  651;  The  Lulu. 
77  U.  S.  (10  Wall.)  192.  202,  bk.  19  L.  ed.  906. 

11.  RECOVERY  ON  BOTTOMRY  bond  con- 
ditioned to  pay  within  given  time  after  per- 
formance of  voyage,  bonds  to  be  void  if  vessel 
is  lost  through  perils  of  sea.  or  fire,  or  ene- 
mies of  United  States,  disallowed  where  vessel 
captured  and  condemned  as  prize,  but  con- 
demnation was  reversed  upon  appeal  and  full 
compensation  paid  to  the  owner. — ^Appleton  vs. 
Crowinshield,  8  Mass.  443. 

12.  WHEN  NOT  LOST. — Lien  will  be  sup- 
ported vpoB  proof  that  furnishing  was  In  good 
faith  on  order  of  master,  and  really  necessary, 
or  honestly  and  reasonably  believed  by  fur- 
nisher to  be  necessary  for  ship  while  lying  in 
port,  or  to  fit  her  for  intended  voyage. — The 
Grapeshot  vs.  Wallerstein,  76  U.  S.  (9  Wall.) 
129.  bk.  19  L.  ed.  651.  See  The  General  Smith. 
17  U.  S.  (4  Wheat.)  438.  439.  443,  bk.  4  U  ed. 
609;  Peyroux  vs.  Howard.  82  U.  a  (7  Pet) 
324.  bk.  8  L.  ed.  700;  The  Nestor,  1  Sumn.  C  C. 
73.  18  Fed.  Cas.  9. 

13.  Where  advances  made  bona  fide  for  re- 
lief of  ship's  necessities  where  master  deviates 
from  his  Instructions  without  any  participa- 
tion or  co-operation  or  fraudulent  Intent  of 
bottomry  lender. — The  Ship  Virgin  vs.  Vyfhlus. 
33  U.  a   (8  Pet.)   538,  652,  bk.  8  L.  ed.  1036. 
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14.  Even  though  he  has  asrreement  with 
owner  to  run  same  for  certain  sum  per  month 
and  find  food  and  provisions,  party  not  havlns 
notice  thereto. — The  New  Champion,  17  Fed. 
Hep.  816.  See  John  Farron,  14  Blatchf.  C.  C. 
24.  13  Fed.  Cas.  670;  The  S.  M.  Whipple,  14  Fed. 
Rep.  364.  355;  The  India.  14  Fed.  Rep.  476. 

15.  CONTRA    where    party    furnlshlner    has, 
notice. — The  New  Champion,  17  Fed.  Rep.  816; 
The  William  Cook,  12  Fed.  Rep.  919. 

16.  BUI  of  Bxchanire — ^Home  port. — ^Fact 
tbnt  part  of  loam  Is  bill  of  exchange  drawn  by 
bottomry  lender  on  home  port  of  ship  does  not 
invalidate  bottomry  in  foreigrn  port  given  by 
owner. — The  Panama,  Olc  Adm.  843,  18  Fed. 
Cas.  1073. 

17.  Advance  on  master's  eredlt. — ^Fact  that 
■uppllea  and  repairs  were  In  first  instance 
eriven  on  personal  credit  of  master  will  not 
affect  owner's  liability  on  bottomry  when  or- 
dered by  master  upon  faith,  and  with  inten- 
tion that  bottomry  bond  should  be  srlven,  mere 
fact  that  lender  trusted  to  credit  of  mastef  as 
auxiliary  or  additional  security  not  affectlnsr 
case.— The  Ship  Virgin  vs.  Vyfhlus,  38  U.  a 
<8  Pet.)  538.  bk.  8  U  ed.  1036. 

18.  Irregular  condoet. — ^Faet  of  master's  Ir- 
regular coudvct  towards  owners  does  not  af- 
fect validity  of  bottomry  where  lender  is  not 
party  thereto. — The  Ship  Virgin  vfl.  Vyfhlus, 
33  U.  8.  (8  Pet.)  588,  bk.  8  L.  ed.  1036.  See 
Canlzares  vs.  The  Santlssima  Trinidad,  Bee 
G.  C.  353,  5  Fed.  Cas.  13. 

19.  Voyage  broken — New  condition* — Own- 
ers held  liable  on  bottomry  bond  given  by 
master  where  he  breaks  voyage  and  does  not 


carry  out  his  instructions  owing  to  new  and 
unexpected  state  of  things,  as  where  original 
owners  had  failed,  and  new  owners  had  been 
substituted,  and  master  was  advised  to  return 
and  he  did  so,  considering  he  was  taking  pru- 
dent and  proper  course  required  by  change  of 
ownership  and  acted  in  good  faith. — The  Ship 
Virgin  vs.  Vyfhlus.  33  U.  a  (8  Pet.)  538,  553, 
bk.  8  L.  ed.  1036. 

20.  EVIDKNCB.  —  Creditor  on  bottomry 
bond  must  show^  that  advances  were  made  for 
repairs  and  supplies  necessary  for  effectuating 
Object  of  voyage  and  safety  and  security  of 
vessel. — The  Mary.  1  Paine  a  C.  671,  16  Fed. 
Cas.  988. 

21.  Proof  of  absolute  and  Indispensable 
necessity  not  required  In  order  to  establish 
such  lien,  where  supplies  and  materials  are 
furnished  on  credit  of  the  ship  or  of  ship 
and  owners  In  foreign  port. — The  Orapeshot 
vs.  Wallerstein.  76  U.  S.  (9  Wall.)  129,  bk.  19 
L.  ed.  651.     See  The  Cognac.  2  Hagg.  587. 

22.  Lleiis  for  repairs  and  supplies,  whether 
Implied  or  express,  can  be  enforced  in  ad- 
miralty only  upon  proof  made  by  creditor 
that  repairs  or  supplies  were  necessary  or 
proved  upon  due  inquiry  and  credible  repre- 
sentation to  be  necessary. — The  Grapeshot  vs. 
Wallerstein,  76  U.  a  (9  Wall.)  129,  bk.  19  L. 
ed.  651. 


Proof  of  practicability  of  obtaining 
funds  in  remote  port  upon  credit  of  owner 
should  be  clear  in  order  to  affect  lender  upon 
bottomry  with  duty  of  inquiry. — The  Orape- 
shot vs.  Wallerstein,  76  U.  a  (9  Wall.)  129, 
bk.   19  L.  ed.  651. 


§3024.  STIPULATION  FOB  PERSONAL  LIABILITY  VOID.  A  stipulation 
in  a  contract  of  bottomry,  imposing  any  liability  for  the  loan  independent  of  the 
maritime  risks,  is  Toid.  History:   Enacted  March  21,  1872. 


1.  Advances  on  personal  •  security,  not  covered 
by. 
2,  3.  Personal  liability— When  attaches. 

4.  Waiver  of  clause  for  personal  responsibil- 
ity—Effect of. 

1.  Bottomry  bo»d  eamiot  b«  nuido  to  cover 
adT«Bcc«  made  upon  personal  securltj  of  bor- 
rower, and  not  upon  exclusive  aecurlty  of 
ship. — Davis  vs.  Soelberff.  24  Wasb.  808,  64  Pac 
Rep.   540. 

3.  Bottonurr  bond  ereates  ao  personal  lia- 
bility or  obligation  on  owner  until  vessel 
reaches  the  port. — Davis  vs.  Soelbers,  24  Wash. 
808,  64  Pac.  Rep.  640.  See  Greely  vs.  Smith, 
8  Woodb.   &  M.   C.   C   286,   10   Fed.   Cas.   1077; 


The  Hunter,  1  Ware  C.  C.  249,  251,  12  Fed.  Cas. 
951;  Maitland  vs.  The  Atlantic.  Newb.  C.  C. 
514,  16  Fed.  Cas.  522;  The  Mary,  1  Paine  C.  C. 
671,  16  Fed.  Cas.  938. 

8.  Sum  loaned  must  be  at  risk,  and  there 
must  not  be  personal  responsibility;  that  is. 
money  must  be  advanced  on  faith  of  ship  and 
not  at  sole  risk  of  her  loss  or  safety. — Rucher 
▼s.  Conynsham,  2  Pet  Adm.  295,  20  Fed.  Cas. 
1808. 

4.  Waiver  of  pemoaal  responsibility. — ^Per- 
sonal responsibility  of  owner,  inserted  in  bond 
by  master,  may  be  waived  by  oblisree,  and 
bond  remains  grood.  —  Greely  vs.  Smith,  8 
Woodb.  &  M.  C.  C.  236,  10  Fed.  Cas.  1077. 


§  3025.  WHEN  HONEY  LOANED  IS  TO  BE  BEPAID.  In  case  of  a  total 
loss  of  the  thing  hypothecated,  from  a  risk  to  which  the  loan  was  subject,  the 
lender  upon  bottomry  can  recover  nothing;  in  case  of  a  partial  loss,  he  can  recover 
only  to  the  extent  of  the  net  value  to  the  owner  of  the  part  saved. 

History:    Enaeted  March  21,  1872. 

1.  General  rale — Actnal  loss.  1«    general  rule. — Actoai  total  loas  of 

2.  Constructive  total  loss.  property  by  described  perils  displaces   Hen   of 
8-6.  Borrower — When  not  ezensed.  lender  and  defeats  his  rlsrht  of  recovery,   but 

7.  Property  saved — Subject  to   hjpothecatloiu  rule  is  that  if  ship  is  once  bottomried  bond  at- 

8.  "Utter  loss" — Intended  to  distinguish.  taches  to  very  last  plank,  and  holder  of  bond 
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may  hftve  that  sold  for  his  benefit — Delaware 
Mut.  S.  Ins.  Co.  vs.  Oossler,  96  U.  S.  645,  bk.  24 
L.  ed.  863.  See  The  Ship  Vlrgrin  vs.  Vyfhlus,  33 
U.  8.  (2  Pet.)  5S8.  bk.  8  U  ed.  1036;  The 
Catherine,  1  Ens.  L.  &  Eq.  679;  Broomfleld  vs. 
Insurance  Co^  L.  R.  5  Exch.  522. 

2.  CONSTRUCTIVE  TOTAL.  LOSS.— As  to 
^rhen  doctrine  of  constractlve  total  loss  docs 
not  apply,  see  Delaware  Mut.  S.  Ins.  Co.  vs. 
Qossler,  96  U.  S.  645»  bk.  24  L.  ed.  863;  Thom- 
son vs.  Assurance  Co..  1  M.  &  S.  30. 

S.  BORROTVER  NOT  EXCUSED  from  pay- 
ment by  reason  of  enumerated  perils  requiring 
repairs  grreater  than  ship's  value. — Delaware 
Mut.  S.  Ins.  Co.  vs.  Gossler,  96  U.  S.  645,  bk.  24 
L.  ed.  863.  See  Pope  vs.  Nlckerson,  3  Story  C. 
C.  465,   489,  19   Fed.  Cas.  1022. 

4.  Where  effects  saved,  so  far  as  they  gro.  If 
voyage  Is  disastrous. — Delaware  Mut.  S.  Ins. 
Co.  vs.  Qossler,  96  U.  S.  645,  bk.  24  K  ed.  863. 
See  Appleton  vs.  Crowninshield,  8  Mass.  443. 

5.  Where  parts  are  preserved,  as  they  are 
esteemed   lender's  proper   goods  as  a  product 


of  his  money,  and  he  takes  preference  to  owner 
or  insurer. — Delaware  Mut.  S.  Ins.  Co.  vs.  Goss* 
ler,  96  U.  S.  645,  bk.  24  L.  ed.  863.  See  Wilmer 
vs.  Smilaz,  t  Pet.  Adm.  896,  299,  SO  Fed.  Cas. 
84;  The  Ship  Vlrgrin  vs.  Vyfhius,  S3  U.  8. 
(8  Pet.)  538,  bk.  8  L.  ed.  1086. 

6.  Where  ship  exists  in  specie  although  its 
condition  is  such  as  would  warrant  the  insured 
in  abandoning:  same. — Delaware  Mut.  S.  Ins.  Co. 
vs.  Oossler,  96  U.  S.  645,  bk.  24  L.  ed.  863. 

7.  PROPERTY  SATED,  whatever  it  may  be 
In  amount,  continues  subject  to  hypothecation. 
— ^Delaware  Mut.  S.  Ins.  Co.  vs.  Gossler,  96  U.  S. 
645,  bk.  24  L.  ed.  863. 

8.  <arTTER  LOSS**  INTENDED  TO  DISTIH- 
GUISH  case  from  one  where  vessel  is  tech- 
nically lost,  as  in  case  of  abandonment,  as  ship 
is  not  utterly  lost  while  she  remains  in  specie 
in  the  hands  of  the  owner. — Delaware  Mut.  S. 
Ins.  Co.  vs.  Gossler,  96  U.  S.  645,  bk.  24  L.  ed. 
868.  See  Insurance  Co.  vs.  Duval,  8  Serg.  ft 
R.  (Pa.)  138. 


§  3026.  WHEN  BOTTOBIBY  LOAN  BECOMES  DUE.  Unless  it  is  otherwise 
expressly  agreed,  a  bottomry  loan  becomes  due  immediately  upon  the  termination 
of  the  risk,  although  a  term  of  credit  is  specified  in  the  contract. 

History:    Enacted  Marcli  21,  1872. 


1.  When  enforceable — Even  where  bond  void. 
2-4.  Same  —  When     voyage     broken  —  Showing 

change,  etc. 
5-8.  Sale  of  ship— Effect  of. 

1.  Supplies   and    advances    for   repairs    and 

necessary  expenditures  of  ships  In  forelern 
countries  constitute  by  general  maritime  law 
valid  lien  on  ship  enforceable  In  rem  In  courts 
of  admiralty,  even  If  bottomry  bond  were  void 
in  toto,  and  fact  that  Interest  may  be  usurious 
is  no  ground  of  defense.—The  Ship  Virgin  vs. 
Vyfhius,  83  U.  a  (8  Pet.)  538.  550,  bk.  8  L. 
ed.  1036. 

2.  Bottomry  bond  becomes  presently  pay* 
iible  whether  voyage  or  adventure  is  voluntar- 
ily broken  up  by  borrower  In  any  manner 
whatever,  whether  by  voluntary  abandonment 
of  voyage  or  adventure,  or  by  deviation,  or 
otherwise,  and  maritime  risk  terminates. — The 
Draco.  2  Sumn.  C.  C.  157,  7  Fed.  Cas.  1032.  See 
Thorndlke  vs.  Stone,  28  Mass.  (11  Pick.)  183; 
Wilmer  vs.  The  Smilax,  2  Pet.  Adm.  295,  80 
Fed.  Cas.  84;  Pope  vs.  Nlckerson.  8  Story  C.  C. 
465,  19  Fed.  Cas.  1022;  Oreely  vs.  Smith,  3 
Woodb.  &  M.  C.  C.  236,  258,  10  Fed.  Cas.  1077. 

8.     Discharges  lender  from  all  ulterior  risks. 


though  ship  should  return  to  her  legitimate 
track. — The  Draco,  t  Sumn.  C.  C.  157,  7  Fed. 
Cas.   1032. 

4.  Maritime  Interest  censes  and  debt  be- 
comes absolute  as  soon  as  risk  ceases  either 
by  ship's  safe  arrival,  expiration  of  term,  or 
any  other  event. — The  Draco,  2  Sumn.  C  C 
157,  7  Fed.  Cas.  1032. 

6.  Sale  of  ship  constitutes  per  se  violatioo 
of  bottomry  contract. — The  Draco,  2  Sumn. 
C.  C.  157,  7  Fed.  Cas.  1032. 

6.  Terminates  all  Interest  in  the  borrower, 
not  only  his  interest  in  the  voyage,  but  his 
power  after  the  voyage. — The  Draco,  2  Sumn. 
C.  C.  157.  7  Fed.  Cas.  1032. 

7.  Use  thereof  by  purchaser  under  adverse 
title  is  conversion  of  property  for  which  act  of 
trover  lies,  entitling  lender  to  recover  full 
amount  of  principal  and  interest  due  by  terms 
of  bottomry  bond. — The  Draco,  2  Sumn.  C  C 
157,  7  Fed.  Cas.  1032. 

8.  Policy  becomes  void  as  to  future  risks, 
and  is  functus  officio  where  vessel  Is  sold  or 
transferred. — The  Draco,  2  Sumn.  C.  C.  157, 
7  Fed.  Cas.  1032.  See  Carroll  vs.  Boston  M. 
Ins.  Co.,  8  Mass.  516. 


§  3027.    BOTTOMRY  LIEN,  HOW  LOST.    A  bottomry  lien  is  independent  of 
possession,  and  is  lost  by  omission  to  enforce  it  within  a  reasonable  time. 

History:    Enacted  March  21,  1872. 


1.  Time  of  enforcement— Eule  in  United  States 

and  admiralty  courts— No  fixed  limitation. 

2.  Discretion  of  court  governed  by  facts. 

3.  Stale  demands  not  enforced. 

4.  Statute  of  limitations— Does  not  apply  in  all 

states. 
5,  6.  Same — Reasonable  time. 


7,8.  Several  voyages — Effect  of. 

9.  Taking  bill  of  exchange — Effect  of. 
10.  Waiver — Allowing  vessel  to  depart  without 

enforcing. 
1.     time:     of    enforcement.  —  Altkonfffc 
there  are  no   preaerlbcd  limits   beyond  which. 
In    exercise   of   admiralty    Jurisdiction,   oourti 
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of  United  States  may  not  take  cognizance  of 
the  suits,  yet  It  has  been  constant  habit  of 
admiralty  courts  to  refuse  their  aid  in  favor 
of  old  and  dormant  claims. — Wlllard  vs.  Dorr, 
8  Mas.  C.  C.  161.  29  Fed.  Cas.  1277.  See  The 
Utility,  1  Blatchf.  &  H.  C.  C.  218.  28  Fed.  Cas. 
864;  Bains  vs.  The  James  &  Catherine,  Baldw. 
C.  C.  644,  2  Fed.  Cas.  410;  Joy  vs.  Allen,  2 
Woodb.  &  M.  C.  C.  303,  13  Fed    Cas.  1163. 

2.     No  fixed  mle  of  limitation  iat  admlmltyf 

but  matter  left  to  discretion  of  court  to  be 
eroverned  by  facts  and  circumstances  of  case 
considered  with  due  reference  to  wants  and 
convenience  of  commerce,  and  the  analogies  of 
the  local  law  of  limitation. — The  Blenheim, 
S  Sawy.  C.  C.  192,  8  Fed.  Cas.  696. 

8.  Stale  demands  not  entertained  in  courts 
of  admiralty. — Wlllard  vs.  Dorr,  8  Mas.  C.  C. 
161.  29  Fed.  Cas.  1277.  See  The  Bristol,  11 
Fed.  Rep.  166,  162;  The  Queen  of  the  Pacific, 
61  Fed.  Rep.  213,  216;  Grlswold  va.  The  Nevada, 
2  Sawy.  C.  C.  144.  11  Fed.  Cas.  67. 

4.  STATUTE  OF  lilMITATIONS  does  not  in 
all  cases  and  in  all  states  apply  to  proceedings 
in  admiralty. — Brown  vs.  Jones,  2  Gall.  C.  C 
477,  4  Fed.  Cas.  404,  406. 

5*  Snlt  must  be  bronffht  ivlthln  reasonable 
time,  yet  lien  will  not  be  affected  by  mere 
fact  of  departure  of  vessel  without  knowl- 
edge of  bondholder. — Burke  vs.  The  M.  P. 
Rich.  1  Cliff.  C.  C.  808,  4  Fed.  Cas.  741. 


C  Twelve  yean'  delay  In  commencement  of 
suit,  unexplained,  will  bar  remedy. — ^Wlllard 
vs.  Dorr,  3  Mas.  C.  C.  161,  29  Fed.  Rep.  1277. 

7*  SEVRRAL  VOYAGES.— Obligree  on  bot- 
tomry bond  loses  his  lien  where  he  allows 
ship  to  make  several- voyages  without  assert- 
ing same  and  executions  are  issued  upon  her 
by  other  creditors.  —  Blaine  vs.  The  Charles 
Carter,  8  U.  S.  (4  Cr.)  328,  332,  bk.  2  L.  ed.  63G. 

8.     REASON   FOR   LlMrriNG  TACIT   LIENS 

to  season  of  navigation  and  for  not  allowing 
them  to  extend  beyond  year,  exists  in  naviga- 
tion of  Great  Lakes,  where  several  voyages 
can  be  made  during  season. — Leland  vs.  Me- 
dora,  2  Woodb.  &  M.  C.  C.  92,  16  Fed.  Cas. 
298. 

ft.  TAKING  BILLS  OF  EXCHANGE  at  same 
time  by  way  of  collateral  security  does  not 
exclude  bottomry  bond  nor  diminish  its  solid- 
ity.— Davis  vs.  Soelberg,  24  Wash.  308,  64  Pac. 
Rep.  640.  See  Thorndike  vs.  Stone,  28  Mass. 
(11  Pick.)  183;  Bray  vs.  Bates,  60  Mass.  (9 
Met.)  237,  238;  The  Aurora,  14  U.  a  (1  Wheat.) 
96,  bk.  4  L.  ed.  45;  Sloan  vs.  The  A.  £.  I.,  Beo 
C   C.   260,   22   Fed.   Cas.    327. 

10.  WAIVER. — Wliether  Hen  on  forclfrn 
Teasel  is  not  waived  by  allowing  her  to  de- 
part without  any  attempt  to  enforce  it  is 
doubted. — See  Leland  vs.  The  Medora»  2 
Woodb.  &  M.  C.  C.  92,  16  Fed.  Cas.  298;  The 
Eliza  Jane,  1  Spr.  C.  C.  162,  8  Fed.  Cas.  488. 


§3028.    PREFERENCE    OF    BOTTOMRY    LIEN    OVER     OTHER    LIENS. 

A  bottomry  lien,  if  created  out  of  a  real  or  apparent  necessity,  in  good 
faith,  is  preferred  to  every  other  lien  or  claim  upon  the  same  thing,  excepting  only 
a  lien  for  seamen's  wages,  a  subsequent  lien  of  materialmen  for  supplies  or  re- 
pairs indispensable  to  the  safety  of  the  ship,  and  a  subsequent  lien  for  salvage. 

History:    Enacted  March  21,  1872. 

1.  Bottomry  policy — Covers  neither  average  nor 

salvage. 

2.  Average,  general  and  special — When  intended. 

3.  Average  loss — When  not  allowed. 

4.  Underwriters — When  not  liable  for  freight. 


1.  Bottomry  policy  peculiar,  and  neither 
averagre  nor  salvage  exists. — Robertson  vs. 
United  States  Ins.  Co.,  2  John.  Cas.  (N.  Y.) 
260,  1  Am.  Dec.  166. 

2.  ATcraffe  both  general  and  apeeial  in* 
tended  by  provision  that  lender  shall  be  liable 
to  average,  and  entitled  to  all  benefits  of  sal* 
vase,  in  same  manner,  to  all  Intents  and  pur- 
poses, as  underwriters,  as  thougrh  this  in- 
strument  was   a   policy   of   Insurance. — ^Insur- 


ance Co.  vs.  Duval,  8  Serg.  &  R.  (Pa.)  138,  148. 
See  Gibbons  vs.  Philadelphia  Ins.  Co.,  1  Binn. 
(Pa.)   406. 

S,  Average  loss  not  allowed  upon  full 
amount  of  money  loaned  and  marine  Interest 
under  asrreement  "to  be  liable  to  average  In 
the  same  manner  as  underwriters  on  a  policy 
of  Insurance  according:  to  the  usages  and 
practices  of  the  city  of  Philadelphia." — Gib- 
bons vs.  Philadelphia  Ins.  Co.,  1  Blnn.  (Pa.) 
406. 

4.  Underwrltem  mot  liable  for  frelgrht  paid 
by  owners  of  eroods  under  policy  of  insurance, 
for  reason  that  they  have  ensrasred  to  indem- 
nify insurer  against  it. — Gibbons  vs.  Phila- 
delphia Ins.  Co.,  1  Binn.   (Pa.)   406. 


§  3029.    PMORITY  OF  BOTTOBIBY  LIEN.    Of  two  or  more  bottomry  liens  on 
the  same  subject,  the  latter  in  date  has  preference,  if  created  out  of  necessity. 

History:    Enacted  Mareh  21,  1872. 

Second  bottomxy  bond*  although  posterior  in  last  bond  furnishing  means*  of  preserving  ship 

time,    has   priority   of   claim   where  bonds   are  without  its  former  lenders  would  entirely  lose 

ffiven  at  different  periods  of  voyaere  and  value  their  security. — The  Mary,  1  Paine  C  C  671, 

of    ship    is    sufficient    to   discharge    them    all,  16  Fed.  Cas.  988. 


ii  S0M-30S8       (a080> 


RB8F01IDBNTIA— WHAT    IS. 


[mT.ui,Pt.rF« 


CHAPTER  V. 

RESFONDSNTIA. 


§  3039.    Bate  of  intereit 

S  3040.    ObligationB  of  diip-owner. 


8  3036.    Bespondentia,    what. 
$  3037.    Bespondentia  hj  owner. 
8  3038.    Bespondentia  by  master. 

§3036.  BESPONDENTIA,  WHAT.  Respondentia  is  a  contract  by  which  a 
(!argo,  or  some  part  thereof,  is  h3rpothecated  as  security  for  a  loan,  the  repayment 
of  which  is  dependent  on  maritime  risks. 

History:    Exiacted  March  21,  1872. 

1.  Bespondentia  bond — Contract  of  insurance. 
2y  3.  Same — Passes  right  of  property — Posses* 


sion. 
4,  5.  Liability — ^Upon  what  dependent. 

6.  Utter  loss — What  includes. 

7.  When  to  be  made — Not  necessarily  before 

departure. 
8-12.  Master's  right  to  make — ^Extent  of. 

1.  RESPONDBIVTIA  BOND  IS  CONTRACT 
OF  insurance:  on  groods  as  well  as  a  loan. — 
Insurance  Co.  vs.  Duval,  t  Sergr.  &  R.  (Pa.) 
138. 

As  to  extra  freight  charse,  see  note  4  John. 
Ch.    (N.  T.)    218,  bk.  1  L.  ed.  820. 

As  to  hypothecMtlon  of  ewrso,  see  note  4 
John.  Ch.  (N.  Y.)   218,  bk.  1  L.  ed.  820. 

As  to  master's  right  to  hypothecate  earKO» 
see  note  8  Paige  Ch.  (N.  Y.)  823.  bk.  8  L.  ed. 
173. 

a.  PASSBS  RIGHT  OF  PROPERTY,  al- 
thouifh  not  per  se  transferring:  property,  where 
It  appears  that  It  was  Intention  of  parties  by 
these  means  to  errant  security  to  indorsee  or 
consignee  of  debt  or  if  indorsement  or  con- 
signment is  for  valuable  consideration.— 
United  States  vs.  Delaware  Ins.  Co.,  4  Wash. 
C.  C.  418,  25  Fed.  Cas.  811. 

S.  Actual  possession  is  not  essential  to 
transfer  where  it  cannot  be  taken  where  groods 
are  at  sea  or  beyond  sea, — United  States  vs. 
Delaware  Ins.  Co.,  4  Wash.  C.  C.  418.  25  Fed. 
Cas.  811. 


4.  LIABILITY.  —  Payment  of  debt 
marine  interest  on  respondentia  bond  depends 
upon  safe  return  of  goods,  and  not  only  that 
of  the  ship. — Insurance  Co.  vs.  Duval,  8  Serff. 
A  R.    (Pa.)    188. 

5.  Owner  receiving:  goods  uninjured  by  an- 
other vessel  is  liable  on  respondentia  bond.— - 
Insurance  Co.  vs.  Duval.  8  Serg.  &  R.  (Pa.)  188. 

C  UTTER  LOSS  OF  SHIP  WITHIN  meaning 
of  respondentia  bond  is  not  a  technical  total 
loss,  but  actual  loss. — Insurance  Co.  vs.  Duval. 
8  Serg.  &  R.   (Pa.)   138. 


7.  WHEN  MADE.  —  Not  necessary  that 
respondentia  bond  should  be  made  before  de- 
parture of  ship  on  voyage  nor  that  money 
loaned  should  be  employed  in  outfit  of  vessel 
or  invested  in  goods  on  which  risk  Is  run. 
and  it  matters  not  at  what  time  loan  is  made 
nor  upon  what  goods  risk  Is  taken,  if  risk  of 
voyage  be  really  and  substantially  taken  and 
transaction  is  not  device  to  cover  usury,  gam- 
ing, or  fraud,  and  Is  in  good  faith  for  mari- 
time premium. — The  Draco,  2  Sumn.  C.  C 
167,  7  Fed.  Cas.  1032.  See  Conrad  vs.  Atlantic 
Ins.  Co..  26  U.  &  (1  Pet.)  386,  436,  437,  bk.  7 
L.  ed.  189. 

8.  MASTER  IN  FOREIGN  PORT  MAY  SELI« 
OR  HYPOTHECATE  CARGO  for  repairs  to  en- 
able him  to  complete  voyage. — ^American  Ins. 
Co.  vs.  Coster.  8  Paige  Ch.  (N.  Y.)  323,  332. 

As  to  nuister's  rights,  see  ante  8  3019  and 
note. 

9.  Master  under  principles  of  maritime  law 
clothed  with  power  of  agent  of  cargo  when 
case  of  extremity  occurs. — Fontaine  vs.  The 
Columbia  Ins.  Co..  9  John.   (N.  Y.)  29.  81. 

10.  MASTER'S  DUTY  AND  RIGHT  arise 
from  character  of  agent  for  owner  of  cargo 
which  is  cast  upon  him  from  necessity  of 
case. — Searle  vs.  Scovell.  4  John.  Ch.  (N.  Y.) 
218,  222.  See  SchleflFelin  vs.  New  York  Ins. 
Co.,  9  John.  (N.  Y.)  21;  Wilson  vs.  Royal  Exch. 
Ins.  Co.,  8  Camp.  N.  P.  623,  18  Rev.  Rep.  760. 

11.  Master  may  sell  a  part  or  may  hypothe- 
cate whole  of  carffo  for  necessities  of  ship 
when  act  is  required  to  enable  him  to  continue 
voyage,  although  ordinarily  he  Is  mere  car- 
rier thereof. — Fontaine  vs.  The  Columbia  Ins. 
Co..  9  John  (N.  Y.)  29,  31.  See  The  Gratitudine. 
8  Rob.  Adm.  240;  United  Ins.  Co.  vs.  Bcott, 
1   John.    (N.   Y.)    106,   111. 

13.     Right    of   master    to    appropriate    carso 

for  purposes  of  repairs  comes  to  end  on  ar- 
rival of  ship  at  port  of  destination,  as  cnrpo 
then  becomes  subject  to  control  of  consignee. 
— United  Ins.  Co.  vs.  Scott.  1  John.  (N.  Y.) 
106,   111. 


§  3037.    BESPONDENTIA  BY  OWNEB.    The  owner  of  cargo  may  hypothecate 
it  upon  respondentia,  at  any  time  and  place,  and  for  any  lawful  purpose. 

History:    Enacted  March  21,  1872. 
As    to    owner's    rights,    see    ante    8  3018    and  note. 

§  3038.    BESPONDENTIA  BY  MASTEB.    The  master  of  a  ship  may  hypothe- 
ca;e  its  cargo  upon  respondentia  only  in  a  case  in  which  he  would  be  authorized 
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to  hypothecate  the  ship  and  freightage,  but  is  unable  to  borrow  sufficient  money 
thereon  for  repairs  or  supplies  which  are  necessary  for  the  successful  accomplish- 
ment of  the  voyage ;  and  he  cannot  do  so,  even  in  such  case,  if  there  is  no  reason- 
able prospect  of  benefiting  the  cargo  thereby. 

History:    Enacted  March  21,  1872. 
As   to   maatex's   aathorlty^   see    ante   11 8019,  8086  and  notes. 

§  3039.  BATE  OF  INTEREST.  The  provisions  of  sections  three  thousand  and 
twenty-two  to  three  thousand  and  twenty-nine  apply  equally  to  loans  on  respon- 
dentia. History:    Enacted  March  21,  1872, 

As  to  priority^  see  ante  |  3029  and  note. 

As   to   rate  or  Interest,  see   ante   f  3022   and  note. 

§  3040.  OBLIGATIONS  OF  8HIP-0WNEB.  The  owner  of  a  ship  is  bound  to 
repay  to  the  owner  of  its  cargo  all  which  the  latter  is  compelled  to  pay,  under  a 
contract  of  respondentia  made  by  the  master,  in  order  to  discharge  its  lien. 

History:     Ea^icted  March  21,  1872. 

As  to  obligations  of  ship-owner  to  owner  of  earvo  sold,  see  ante  |  2885. 
As  to  personal  responsibility  of  naaster,  see  ante  8  2883. 


CHAPTER  VI. 

OTHER    LIEN& 


§  3046.  Lien  of  seller  of  real  property.                   S  3058. 

9  3047.  When  transfer  of  contract  waives  lien.      8  3059. 

9  3048.  Extent  of  seller's  lien.                                    9  3060. 

§  3049.  Lien  of  seller  of  personal  property.            §  3061. 

§  3050.  Purchaser's  lien  on  real  property. 

§  3051.  Lien   upon   personal  property   for   ser-      §  3062. 

vices  performed. 

§  3052.  Liens  on  personal  property.                          {  3063. 

§3053.  Lien  of  factor.                                              I 

9  3054.  Banker's  lien. 

§  3055.  Shipmaster's  lien.                                             9  3064. 

9  3056.  Seamen's  lien.                                                   §  3065. 

§  3C57.  Officer's  lien. 


Judgment  Hen. 
Mechanic's  lien. 
Lien  on  ships. 

Lien  of  workmen  on  thresUnff  machinea. 
etc. 

lien  of  person  in  charge  of  stallion, 
eic. 

Claimant  of  lien  must  file  verified 
claim.  Such  claim  a  notice  to  sub- 
sequent  purchasers. 

Action  to  enforce  lien. 

Logger's  lien.  Upon  what  lien  sub- 
sists.   Lien  cciases,  when. 


3046.  LIEN  OF  SELLEB  OF  REAL  PROPERTY.  One  who  sells  real  prop- 
erty  has  a  vendor's  lien  thereon,  independent  of  possession,  for  so  much  of  the 
price  as  remains  unpaid  and  unsecured  otherwise  than  by  the  personal  obligation 
of  the  buyer.  History:    Enacted  March  21,  1872. 

33,34.  Same— Gonsideratioii. 
35.  Same — Parol. 

86-47.  Same — ^What  constitutes  —  Execution  of 
other  deeds  —  Presentation  of  note  to 
administrator  —  Betaining  possession-^ 
Taking  due-bill—Taking  general  judg- 
ment— Taking  mortgage — Taking  note 

Taking  securities  from  third  parties. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2.  3.  Construed. 
4,  5.  Existence. 
6-9.  Same — Contract  of  sale. 

10.  Same — Deed  reeervinff  lien. 

11.  Same — Execution  of  deed  to  third  person. 

12.  Same — Mortgage  to  secure  purchase  pricei, 
13, 14.  Same — Obligation  secured. 

15-21.  Nature. 

22.  Same — Right  of  entry  or  title, 

23.  Same — Subject  to  execution. 

24.  Priority. 

25,  26.  Bight  of  enforcement. 

27.  Same — Attachment. 

28.  Same — Judgment. 

29.  Same — Parol  agreement  to  reconvey. 
80,  31.  Waiver. 

32.  Same — Burden  of  proof. 


1.  APPLIED,  CITED,  COIVSTRUBD,  RE- 
FERRED TO,  etc.,  In:  Dingrley  vs.  Bank  of 
Ventura,  67  Cal.  467,  471  (applied);  Avery  vs. 
Clark,  87  Cal.  619.  625,  22  Am.  St.  Rep.  272, 
25  Pac.  Rep.  919  (construed  and  applied); 
Gessner  vs.  Palmateer,  89  Cal.  89,  93,  24  Pac. 
Rep.  608,  13  L.  R.  A.  187  (construed);  Clai- 
borne vs.  Castle,  98  Cal.  30,  83,  32  Pac.  Rep. 
807  (construed);  California  Sav.  Bank.  vs.  Par- 
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rish,  116  Cal.  254,  259,  48  Pac.  Rep,  78  (re- 
ferred to);  Lee  V8.  Murphy,  119  Cal.  364,  872, 
(1  Pac.  Rep.  549,  955  (applied);  Lonsrmaid  vs. 
Coulter.  123  Cal.  208,  212,  65  Pac.  Rep.  791 
(applied);  Selna  vs.  Selna,  125  Cal.  367,  360, 
73  Am.  St.  Rep.  47,  58  Pac.  Rep.  16   (applied). 

As  to  execution  of  vendor's  lien  by  statute 
of  limitations,  see  ante  8  2911;  also  mono- 
erraphic  note  73  Am.  Dec.  469;  31  Am.  St  Rep. 
41;  95  Am.  St.  Rep.  663. 

As  to  priority  of  vendor's  lien  on  property 
of  Insolvent  corporation,  see  monosraphio  note 
71  Am.  St.  Rep.  384. 

As  to  priority  of  vendor's  lien  over  dower, 
see  note  46  Am.  Dec.  69;  note  by  Robert 
Desty,  4  L.  R.  A.  606. 

As  to  priority  of  vendor's  lien  over  mort- 
case,  see  note  73  Am.  Deo.  203. 

2.  CONSTRUED  TO  BE   FORMULATION   of 

principles  laid  down  in  decisions  of  the  court. 
— Avery  vs.  Clark,  87  Cal.  619,  625,  22  Am.  St 
Rep.   272.  26  Pac.  Rep.   919. 

3.  Relates  only  to  Implied  vendor's  lien.—- 
Oessner  vs.  Palmateer,  89  Cal.  89,  93,  24  Pac. 
Rep.  608.  13  L.  R.  A.  187;  Claiborne  vs.  CSastle, 
S8  Cal.  30,  33,  32  Pac.  Rep.  807. 

And  not  to  the  security  held  by  a  vendor 
under  an  unexecuted  contract  for  sale  of  land. 
— Gessner  vs.  Palmateer,  89  Cal.  89,  93,  24 
Pac.  Rep.  608,  13  L.  R.  A.  187.  See  Lonffmaid 
vs.  Coulter,  123  Cal.  208.  212,  65  Pac.  Rep.  791. 

4.  EXISTENCE. — Vendor  of  real  property, 
after  an  absolute  conveyance,  retains  lien  for 
unpaid  purchase  money. — Salmon  vs.  Hoffman* 
2  Cal.  138,  142,  66  Am.  Dec.  322;  Cahoon  vs. 
Robinson,  6  Cal.  225,  226;  Sparks  vs.  Hess,  15 
Cal.  186,  192;  Baum  vs.  Grigsby,  21  Cal.  172, 
173,  175,  81  Am.  Dec.  153;  Hill  vs.  Grlgsby, 
32  Cal.  55,  68;  (dicta)  Tripp  vs.  Duane.  74 
Cal.  85.  91.  16  Pac.  Rep.  439;  Woolley  vs. 
Wlckerd,  97  Cal.  70,  71,  31  Pac.  Rep.  733. 

6.  Unless  he  has  taken  security  for  its  pay- 
ment.— Salmon  vs.  Hoffman,  2  Cal.  138,  142, 
■56  Am.  Dec.  322;  Cahoon  vs.  Robinson,  6  CJal. 
225.  226;  (dicta)  Tripp  vs.  Duane,  74  Cal.  85, 
•91,  15  Pac.  Rep.  439;  Woolley  vs.  Wickerd,  97 
Cal.   70,  71.   31   Pac.   Rep.   733. 

As  to  existence  of  vendor's  Hen,  see  mono- 
graphic notes  10  Am.  Dec.  444;  12  Am.  Deo. 
262;  28  Am.  Dec.  199;  39  Am.  Dec.  202;  60  Am. 
Dec.  559;  86  Am.  Dec.  674;  34  Am.  Rep.  614; 
1  Am.  St.  Rep.  704;  monographic  note  by  Rob- 
ert Desty,  4  L.  R.  A.  247;  13  L.  R.  A.  187;  also 
34  L.  R.  A.  690;  39  L.  R.  A.  82. 

As  to  vendor's  Hen  In  favor  of  third  person, 
see  monographic  notes  56  Am.  St.  Rep.  227; 
86  Am.  St  Rep.  178;  note  by  Robert  Desty, 
9  L.   R.   A.   173. 

As  to  vendor's  Hen  on  homestead,  see  mono- 
graphic note  86  Am.  St  Rep.  174. 

6.  Contract  for  sale  of  land  retaining  title 
In  vendor  as  security  for  payment  of  pur- 
chase price  does  not  give  vendor  a  vendor's 
Hen  within  the  statute. — Avery  vs.  Clark.  87 
Cal.  619,  625,  22  Am.  St  Rep.  272,  25  Pac. 
Rep.  919;  Kent  vs.  Williams.  114  Cal.  637,  541, 
46  Pac.  Rep.  462;  Longrmald  vs.  Coulter,  123 
Cal.    208,    212,    55    Pac.    Rep.    791. 

7.  Such  distinction  was  not  made  In  early 
cases,  holding  that  vendor  in  a  title  bond  has 


Hen  on  the  land  for  the  unpaid  purchase 
money. — Truebody  vs.  Jacobson,  2  CaL  269,  286; 
Salmon  vs.  Hoffman,  2  Cal.  139,  142,  56  Am. 
Dec.  322;  Gouldin  vs.  Buckelew,  4  Cal.  107, 
111;  Ellis  vs.  Jeans,  7  Cal.  409,  415;  Walker 
vs.  Sedgwick.  8  Cal.  898,  404;  HiU  va.  Grigsby, 
82  Cal.   66,  68. 

8.  Rights  of  vendor  who  has  not  conveyed 
title  are  of  the  same  effect  as  that  of  vendor's 
Hen  where  title  has  been  fully  conveyed. — 
Salmon  va.  Hoffman,  2  Cal.  139,  142,  66  Am. 
Dec.   322. 

Between  vendor's  Uen  and  lien  before  vendor 
has  parted  with  legal  title  is  a  marked  differ- 
ence, the  latter  being  more  like  a  mortgage. — 
Sparks  vs.  Hess,  15  Cal.  186,  192. 

As  to  distinction  betireen  vendor's  Uen  In 
executory  contnM;t  of  sale  nnd  after  title  has 
passed,  see  monographic  note  1  Am.  St  Rep. 
256. 

9.  Where  vendor  holds  legal  title  under  un- 
executed contract  for  conveyance  of  land  upon 
payment  of  purchase  money,  transaction  shows 
upon  its  face  that  he  holds  it  as  security. 
Vendor's  security  is  something  stronger  than 
a  mortgage,  because  legal  title  is  retained  as 
security.  It  has  been  called  an  Imperfect  or 
equitable  mortgage,  which  is  a  more  appro- 
priate term  than  vendor's  lien. — Willis  vs. 
Wozencraft,  22  Cal.  607.  608,  617;  Gessner  vs. 
Palmateer,  89  Cal.  89,  92,  24  Pac.  Rep.  608.  IS 
L.  R.  A.  187. 

lOi.  Deed  reserving  to  vendor  Uen  on  prem- 
ises sold  does  not  create  vendor's  Hen.  it 
being  a  Hen  secured  by  contract  and  not  one 
implied  by  law. — Dingley  vs.  Bank  of  Ven- 
tura. 57  Cal.  467.  471. 

11.     Bxeeatlon  of  deed  to  third  person  and 

such  person  knew  of  the  unpaid  purchase 
money,  vendor's  lien  is  enforceable  against 
him. — Burgess  vs.  Fairbanks,  83  Cal.  216.  216, 
17  Am.  St.  Rep.  230.  23   Pac.  Rep.  292. 


IS.  Mortarage  reeltlnar  that  it  In  m^w^m  to 
seeare  purchase  price  of  land  does  not  re- 
serve vendor's  lien  in  favor  of  vendor  or 
assignee  of  mortgage. — Avery  vs.  Clark,  87  Cal. 
619^  626,  22  Am.  St  Rep.  272,  25  Pac  Rep. 
919. 

IS.  Obligation  secured,  vendor's  lien  Is  only 
permitted  as  security  for  unpaid  purchase 
price,  and  not  for  any  other  indebtedness  or 
liability.  There  must  be  a  certain  ascertained, 
absolute  debt  owing  for  the  purchase  price. 
The  lien  does  not  exist  in  behalf  of  any  un- 
certain, contingent,  or  unliquidated  demand 
(8  Pomeroy's  Equity  Jurisp.  91251),  so  that 
it  does  not  exist  on  conveyance  of  property 
by  father  to  son  under  agreement  by  which 
son  is  to  pay  father  specified  sum  monthly 
during  latter's  life,  in  case  son  rented  such 
premises  or  occupied  them  himself,  debt  being 
wholly  contingent  on  the  grantor's  life  and 
the  renting  or  occupancy  of  the  premises.— 
Gard  vs.  Gard,  108  Cal.  19,  22,  40  Pac  Rep. 
1059. 

14.  Where  part  of  purchase  price  of  land 
was  agreement  to  pay  certain  mortgage,  which 
purchaser  failed  to  do,  but  it  did  not  appear 
that  the  land  was  insufficient  to  pay  for  the 
mortgage,  vendor  will  not  be  entitled   to  re- 
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covery  on  hla  vendor's  lien  by  reason  of  such 
failure.— Lake  vs.  Tebbitt,  66  CaL  481,  484. 

16.  NATURSL — ImpUed  Ucm  in  favor  of 
vendor  who  has  parted  with  legal  title,  and 
takiner  no  security  for  the  purchase  money, 
is  properly  known  as  vendor's  Hen. — Gessner 
vs.  Palmateer,  89  Cal.  89.  92,  24  Pac  Rep.  608, 
13  L.  R.  A.  187. 

As  to  nature  of  vendor's  lien,  see  mono- 
irraphlc  notes  52  Am.  Dec.  436;  81  Am.  Dec.  166. 

le.  VBNDOR'8  LIEN  IS  NOT  A  SPECIFIC 
AND  ARSOLUTE  CHARGE  upon  the  property, 
but  a  mere  equitable  right  to  resort  to  it 
upon  failure  of  payment  by  the  vendee. — 
Sparks  vs.  Hess,  16  Cal.  186,  192;  Williams 
vs.  Young:,  21  Cal.  227.  228;  Fltzell  vs.  Leaky, 
72  Cal.  477,  484,  14  Pac,  Rep.  198;  Oessner  vs. 
Palmateer,  89  Cal.  89,  92,  24  Pac.  Rep.  608, 
13  L.  R.  A.  187;  Longmald  vs.  Coulter,  123  Cal. 
208,   212,  66  Pac.  Rep.   791. 

17.  It  Is  a  mere  creature  of  the  court  of 
equity.— Williams  vs.  Young,  21  Cal.  227,  228; 
Oessner  vs.  Palmateer,  89  Cal.  89,  92,  24  Pac 
Rep.  608,  13  L.  R.  A.  187;  Woolley  vs.  Wickerd, 
97  Cal.  70.  71,  31  Pac.  Rep.  733. 

18.  Founded  on  equitable  presumption  that 
it  was  intended  that  property  itself  should 
remain  as  pledge  for  payment  of  purchase 
price. — Gessner  vs.  Palmateer,  89  Cal.  89,  92, 
24  Pac.  Rep.  608,  13  L.  R.  A.  187. 

19.  And  is  established  solely  for  the  secur- 
ity of  the  vendor. — Woolley  vs.  Wickerd,  97 
Cal.  70,  71.  31  Pac.  Rep.  733. 

20.  Vendor  can  assert  It  only  in  suit  for 
the  purpose  of  having  it  decreed  and  enforced. 
— Longmald  vs.  Coulter,  123  Cal.  208,  212,  65 
Pac.  Rep.  791. 

21.  It  is  wholly  Independent  of  possession. 
^Hill  vs.  Grlgsby,   38  Cal.  66,  68. 

aa.     Gives  no  right  of  entry  or  title  |  It  is  a 

mere  hold  or  claim  to  subject  property  to 
sale,  title  and  right  of  possession  remaining 
with  debtors  until  such  sale. — Williams  vs. 
Young,  17  Cal.  403,  406. 

28.     It   Is   not   subject   to   levy   of   execvtlom 

on  the  part  of  the  creditor  of  the  vendor,— 
Ross  vs.  Helntzen,  36  CaL  313,  318. 

24.  Priority. — Land  subject  to  vendor's  lien 
may  become  a  homestead,  but  such  homestead 
right  as  is  subordinate  to  the  lien. — McHendry 
vs.  Reilly.  13  Cal.  76;  Williams  vs.  Young,  17 
Cal.    403.   406. 

25.  RIGHT  OF  ENFORCEMENT  OF  VEN- 
DOR'S LIEN  is  settled. — Camden  vs.  Vail,  28 
Cal.    633,    634,   636. 

As  to  enforcement  of  vendor's  Hen,  see 
monographic  note  77  Am.  Dec  101;  note  by 
Robert  Desty,  7  L.  R,  A.  36. 

As  to  rlsht  of  vendor  to  maintain  nn  eject- 
menty  see  monographic  note  60  Am.  Dec.   232. 

As  to  sale  on  execution  of  Uen  reserved 
for  purchase  money,  see  brief  in  6  L.  R.  A.  708. 

As  to  effect  of  execntlon  sale  of  vendee's 
Interest  In  land  under  contract  of  purchmiey 
see  monographic  note  89  Am.  Dec.  370. 

As  to  right  of  purchaser  at  sale  under  ven- 
dor's Jndicment  for  purchase  moneyy  see  mono- 
graphic note  62  Am.  Dec  368. 


26.  Vendor  need  not  exhaust  his  remedies 
at  law,  but  bill  in  equity  to  enforce  vendor's 
lien  can  be  resorted  to. — Sparks  vs.  Hess,  1& 
Cal.  186;  Burgess  vs.  Fairbanks,  83  Cal.  216^ 
216,  17  Am.  St.  Rep.  230,  23  Pac.  Rep.  892. 

27.  Attachment  for  unpaid  purchase  monex 

may  be  brought  by  vendor,  who  has  vendor'* 
lien,  after  conveyance  of  property;  distinguish, 
lug  Hill  vs.  Grlgsby,  32  Cal.  65,  in  which 
case  vendor  had  retained  title  as  security,  the 
contract  being  executory. — Porter  vs.  Brooks, 
86  Cal.  199,  202. 

As  to  waiver  of  vendor's  lien  by  attachment 
or  execution,  see  monographic  note  by  O.  H. 
Parmele,  60  L.  R.  A.  717. 

28.  Judgment  at  law  in  usual  form  for 
purchase  money  is  not  enforcement  of  vendor's 
lien  on  land,  so  as  to  render  title  received  at 
sale  under  such  judgment  prior  to  a  home- 
stead right. — Williams  vs.  Young,  17  Cal.  408, 
406. 

20.  Parol  agreement  by  vendee  to  reconvey 
the  land  purchased  will  not  prevent  vendor 
from  bringing  equitable  action  to  have  ven- 
dor's Hen  declared  and  enforced. — Gallagher 
vs.   Mars,   60   Cal.    23,   26. 

80.     "WAIVER      OF      VENDOR'S      LIEN.— Ta 

constitute  it  there  must  be  some  act  or  omis- 
sion by  vendor  showing  intention  on  his  part 
to  waive  lien. — Kent  vs.  San  Francisco  Sav.. 
Union,  130  Cal.  401,  407,  62  Pac.  Rep.  620. 

31.  it  is  extinguished  whenever  he  mani- 
fests an  intention  to  abandon  it  or  not  to  look 
to  it. — (Dicta)  Tripp  vs.  Duane,  74  Cal.  86,  92, 
16  Pac.  Rep.   439. 

As  to  waiver  of  vendor's  Uen,  see  mono- 
graphic notes  12  Am.  Dea  263;  28  Am.  Dec. 
199;  39  Am.  Dec.  202;  60  Am.  Dec.  669;  81 
Am.  Dec.  166. 

As  to  waiver  of  vendor's  Uen  by  married 
woman,  see  brief  in  9  L.  R.  A.  97. 

89.  Burden  of  proof  is  on  purchaser  to  es^ 
tablish  that  lien  has  been  intentionally  dis- 
placed or  waived.  So  long  as  the  debt  exists 
courts  will  not  presume  that  lien  has  been 
waived  except  on  clear  and  convincing  testi- 
mony.— Selna  vs.  Selna,  126  Cal.  367,  362,  78 
Am.  St.  Rep.  47,  68  Pac  Rep.  16. 

88.  Consideration  for  waiver  is  sufficient 
where  it  was  part  of  transaction  of  sale,  and 
without  which  vendee  would  not  have  made 
the  purchase. — Claiborne  vs.  Castle,  98  Cal.  30, 
84.  32  Pac.  Rep.  807. 

84.  CONSIDERATION  UNNECESSARY  to 
support  waiver  of  vendor's  lien. — Claiborne  vs. 
Castle,  98  Cal.  30.  34,  32  Pac.  Rep.  807. 

85.  MAY  BE  MADE  BY  PAROL.— Claiborne 
VS.  Castle,  98  Cal.  30,  33,  82  Pac.  Rep.  807. 

88.  W^hat  constitutes. — Execution  of  other 
deeds  by  vendor  to  purchaser  from  vendee, 
after  making  deed  to  vendee,  and  such  pur- 
chaser entering  into  and  remaining  in  posses- 
sion of  the  premises,  waives  vendor's  Hen. — 
Austin  vs.  Pulschen,  112  Cal.  628,  632,  44  Pac. 
Rep.  788. 

87.  Presentation  of  note  given  for  purchase 
price  of  land  to  administrator  of  estate  of 
vendee  does  not  waive  vendor's  lien. — Selna 
vs.  Selna.  126  Cal.  367,  860,  78  Am.  St  Rep. 
47,  68   Pac.  Rep.   16. 
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purchaser 

•f  land  sold  8uch  land  under  agreement  that 
such  purchaser  should  pay  original  vendors 
for  their  claim  on  land,  but  vendee  was  to 
remain  in  possession  as  security,  such  vendee 
had  no  vendor's  lien  on  the  land  as  against 
a  subsequent  purchaser,  he  having  no  other 
security. — Austin  vs.  Pulschen,  112  CaL  62t» 
633,  44  Pac  Rep.  788. 

S9.  Taking  due-bill  from  agent  of  vendee 
stating  that  a  certain  amount  is  due  and  pay- 
able when  a  certain  suit  is  settled  does  not 
waive  the  lien. — Burgess  vs.  Fairbanks,  88 
Cal.  215,  216,  17  Am.  St.  Rep.  280.  28  Pac.  Rep. 
292. 

40.  TAKING  OBNERAIj  JUDGMENT  against 
vendee,  which,  if  docketed,  would  have  been 
lien  on  all  the  real  property  of  vendee,  waives 
lien.— FItzell  vs.  Leaky,  72  Cal.  477,  484,  14 
Pac.  Rep.  198. 

41.  Taklmg  mortgage  scevrity  ob  laad  sold 

waives  vendor's  lien. — Hunt  vs.  Waterman,  12 
Cal.  301.  305;  Camden  va  Vail.  23  Cal.  634,  636; 
Wells  vs.  Harter,  56  Cal.  342,  344;  (dicta) 
Tripp  vs.  Duane,  74  Cal.  86.  92,  16  Pac.  Rep. 
439;  Lee  vs.  Murphy,  119  Cal.  864,  372,  61  Pac 
Rep.   649,   956. 

42.  Though  such  a  mortgage  is  void. — Cam- 
den vs.  Vail,  23  Cal.  634.  636;  Lee  vs.  Murphy, 
119  Cal.  364.  372,  373,  51  Pac.  Rep.  649,  966. 

43.  But  compare  taking  of  a  mortgage  to 
secure  note  for  the  purchase  price  o'f  land 
prima  facie  waives  vendor's  lien,  but  where 
the  property  was  transferred  to  the  wife  and 


she  executed  the  mortgage  thereon,  svch  mort- 
gage did  not  constitute  a  waiver  of  the  lien, 
she  having  no  legal  title,  and  the  mortgage 
being  void. — Remington  vs.  Higglns,  64  CaL 
620,  624  (concurring  opinion  of  Sharpstein.  J.). 

44.  Where  title  to  land  is  retained  as  se- 
curity for  payment  of  the  purchase  price,  such 
lien  is  not  waived  by  taking  mortgage  or  se- 
curity on  other  land  of  the  vendee. — Kent  vs. 
Williams.  114  Cal.  537.  541.  46  Pac.  Rep.  462; 
Kent  vs.  San  Francisco  Sav.  Union,  130  Cal. 
401,  407.  62  Pac.  Rep.  620. 

As  t«  waiver  of  ▼ead^M's  Uea  by  reaervlBg 
title,  see  note  73  Am.  Dec.  196. 

45.  Taking  mote  for  purchase  money  does 
not  waive  Hen  of  vendor. — Truebody  vs.  Jacob- 
son,  2  Cal.  269,  286;  Cahoon  vs.  Robinson.  6 
Cal.  226.  227;  Walker  vs.  Sedgwick.  8  Cal.  398. 
404;  Baum  vs.  Grigsby,  21  Cal.  172,  173.  176, 
81  Am.  Dec.  163;  Selna  vs.  Selna.  125  Cal.  357, 
360,  78  Am.  St.  Rep.  47,  58  Pac.  Rep.   16. 

As  to  waiver  of  vendor's  lien  by  taking  note, 
see  monographic  notes  77  Am.  Dec.  101;  by 
Robert  Desty,  18  L.  R.  A.  187. 

4g.  Taking  seenrlties  from  parties  known  to 
be  interested  in  the  purchase  waives  vendor's 
lien. — Robles  vs.  Clarke,  26  Cal.  317,  329. 

47.  Acceptance  of  personal  security  of 
trustee  and  her  husband  waives  vendor's  lien 
as  against  cestui  que  trust. — Griffin  vs.  Blan- 
char,   17   Cal.   70.   71.   74. 

As  to  waiver  of  vendor's  lien  by  taking  per« 
Bonnl  iiecnrity,  see  monographic  notes  17  Am. 
Dec.  167;  77  Am.  Dec.  101;  81  Am.  Dec.  241. 


§  3047.  WHEN  TBAN8FEB  OF  CONTRACT  WAIVES  LIEN.  Where  a  buyer 
of  real  property  gives  to  the  seller  a  written  contract  for  payment  of  all  or  part 
of  the  price,  an  absolute  transfer  of  such  contract  by  the  seller  waives  his  lien  to 
the  extent  of  the  sum  payable  under  the  contract,  but  a  transfer  of  such  contract 
in  trust  to  pay  debts,  and  return  the  surplus,  is  not  a  waiver  of  the  lien. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 
2-4.  Construed. 
5-9.  Assignability. 
10, 11.  Same — Judgment  on  lien. 

12.  Assignment    of    mortgage    for    purchase 
money. 
13, 14.  Assignment  of  note  for  purchase  money. 
15.  Conditional  transfer  of  note. 


1.  APPLIBD,  CITED,  CONSTRVBD,  RB- 
FERRED  TO,  etc.,  in:  Bancroft  vs.  Cosby,  74 
Cal.  583,  586.  16  Pac.  Rep.  604  (construed): 
Avery  vs.  Clark,  87  Cal.  619,  625,  22  Am.  St. 
Rep.  272,  25  Pac.  Rep.  919  (construed  and  ap- 
plied); Gcssner  vs.  Palmateer,  89  Cal.  89,  98. 
24  Pac.  Rep.  608,  18  L.  R.  A.  187  (construed); 
Selna  vs.  Selna.  126  Cal.  857,  360,  78  Am.  St. 
Rep.  47.  58  Pac.  Rep.  16  (construed). 

S.  CONSTRUED  to  apply  to  the  vendor's 
lien  proper  and  not  to  the  security  held  by 
vendor  under  unexecuted  contract  for  sale  of 
land,  and  Intended  to  avoid  conflict  of  decisiori 
as  to  whether  lien  can  be  assigrned  and  what 
act  of  vendor  amounts  to  waiver  of  lien.— 
Oessner  vs.  Palmateer,  89  Cal.  89,  98,  86  Pao. 
Rep.  608,   18  L.   R.  A.   187. 


3.  Is  formulation  of  decisions  of  court  as  to 
the  law. — Avery  vs.  Clark,  87  Cal.  619,  626, 
22  Am.  St.  Rep.  272.  25  Pac.  Rep.  919. 

4.  Intended  to  make  more  clear  and  definite 
the  equity  rule  as  to  vendor's  lien. — Selna  vs. 
Selna,  125  C^al.  357,  S60,  78  Am.  St.  Rep.  47,  58 
Pac.  Rep.  16. 

6.  ASSIGNABILITY.— It  Is  personal  privi- 
lege of  the  vendor  griven  solely  for  his  security, 
and  is  in  its  nature  unassignable. — Williams 
vs.  Toungr.  21  Cal.  227.  229;  Avery  vs.  Clark, 
87  Cal.  619,  625,  22  Am.  St.  Rep.  272,  25  Pac. 
Rep.  919;  Gessner  vs.  Palmateer,  89  CaL  89,  92. 
24  Pac.  Rep.  608,  12  I*.  R.  A.  187;  Lonermald  vs. 
Coulter,  128  Cal.  208,  212.  66  Pac.  Rep.  791. 

6.  Even  by  express  contract — Wool  ley  vs. 
Wickerd.  97  Cal.  70,  71,  81  Pac.  Rep.  788. 

As  to  amlsBmeBt  of  ▼endov's  lien,  see  mono- 
graphic notes  18  Am.  Dec.  268;  88  Am.  Dec 
199;  60  Am.  Dec.  669;  81  Am.  Dec.  156;  90  Am. 
Dec.  800;  by  Robert  Desty,  18  L.  R.  A.  188. 

As  to  rlffht  of  aoslsBOO  to  TOBdoi^  liem,  see 
note  88  Am.  Dec.  180. 

7.  ASSIGNEE  of  right  to  recover  money  for 
whloh  land  was  sold  cannot  enforce  vendor's 
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lien. — ^Avery  vs.  Clark,  t7  Cal.  619,  626,  22  Am. 
St.  Rep.  272»  25  Paa  Rep.  919;  Woolley  vs. 
Wlckerd,  97  Cal.  70,  71,  81  Pac.  Rep.  788;  Gess- 
ner  vs.  Palmateer,  89  Cal.  89,  92,  24  Pac.  Rep. 
608.  12  L.  R.  A.  187. 

Am  to  osalsnmeBt  of  Tcndor's  ^itm  by  asslffn- 
ment  of  note,  see  monographic  notes  43  Am. 
Dec.  163;  52  Am.  Dec  486;  81  Am.  Dec.  241. 

8.  Lien  of  vendor  existinir  by  express 
reservation  of  the  title  until  purchase  money  is 
paid  is  an  express  and  an  assignable  lien. — 
Kent  vs.  Williams,  114  Cal.  637,  541,  46  Pac. 
Rep.  462. 

As  to  amlffiiment  of  mote  for  purehaae  price 
of  land  ^rbere  vendor  rcoerves  title,  see  mono- 
graphic note  66  Am.  St.  Rep.  648;  also  brief  in 
68  K  R.  A.  700. 

9.  Where  vendor  in  contract  to  sell  property 
assigned  such  contract  and  conveyed  to  the 
assigrnee  the  property,  the  assignee  is  entitled 
to  foreclose  the  vendor's  lien  on  the  property. 
— Taylor  vs.  McKInney,  20  Cal.  619,  620,  affirm- 
ing Sparks  vs.  Hess,  16  CaL  186. 

lOu  Judgment  on  ▼endov's  lien  becomes 
a    valid   lien   on   the   property    itself,    and    as 


such   may  be  assigned. — Tllley  vs.  Bonney,  123 
Cal.    118,  123,   55   Pac   Rep.   798. 

11.  Assignment  by  a  vendor  of  a  judgment 
to  be  procured  in  an  action  to  enforce  a  ven- 
dor's lien  does  not  waive  the  lien. — ^Woolley 
vs.  Wickerd,  97  Cal.  70,  71,  81  Pac.  Rep.  733. 

IS.  ASSIGNMENT  OF  MORTGAGE  reciting 
that  it  was  given  to  secure  purchase  price  of 
land  does  not  give  the  assignee  vendor's  lien 
on  land. — ^Avery  vs.  Clark,  87  Cal.  619,  626,  22 
Am.  St.  Rep.  272,  26  Pac.  Rep.  919. 

15.  ASSIGBTMBBfT  OF  NOTE  given  for  part 
purchase  money  for  land  waives  vendor's  lien. 
— Baum  vs.  Grigsby,  21  Cal.  173,  176,  81  Am. 
Dec.  158;  Longmaid  vs.  Coulter,  123  Cal.  208. 
212,  66  Pac  Rep.  791. 

14.  But  assignment  of  note  given  for  pur- 
chase price  of  land  does  not  waive  lien  re- 
served in  deed  to  vendor,  it  not  being  a  ven- 
dor's lien. — Dingley  vs.  Bank  of  Ventura,  67 
Cal.  467,  471. 

16.  CONDITIONAL  TRANSFER  of  note  con- 
strued not  to  be  absolute  transfer  of  note 
within  the  meaning  of  section. — Bancroft  vs. 
Cosby,  74  Cal.  588,  685,  16  Pac.  Rep.  504. 


§  3048.  EXTENT  OF  SELLER'S  UEN.  The  liens  defined  in  sections  three 
thousand  and  forty-six  and  three  thousand  and  fifty  are  valid  against  every  one 
claiming  under  the  debtor,  except  a  purchaser  or  encumbrancer  in  good  faith  and 

for  value.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  t0|  etc. 

2.  Construed. 

3.  Administrator  of  purchaser. 

4.  Assignee  of  purchaser* 
6,6.  Heirs  of  purchaser. 

7.  Notice  to  purchaser* 


1.     Applied,    cited,    eonstraedy    referred    to, 

etc.,  In:  Selna  vb.  Selna,  126  Cal.  357,  360. 
73  Am.  St.  Rep.  47,  58  Pac.  Rep.  16  (construed). 
As  to  Talldlty  of  ▼eiidor*ai  lien  avalnst  bona 
flde  purchaser,  see  monogrraphic  notes  17  Am. 
Dec.  157;  17  Am.  Dec.  808;  48  Am.  Dec.  162. 

S.  Conatrued  as  intended  to  make  more 
clear  and  definite  the  equity  rule  as  to  vendor's 
lien. — Selna  vs.  Selna,  125  Cal.  367,  860,  73  Am. 
St.  Rep.  47,  68  Pac.  Rep.  16. 

S.  AdmlBlstrator  of  pvrdiaecr  Is  bound 
same  as  purchaser,  by  vendor's  lien. — Cahoon 
vs.  Robinson.  6  Cal.  226.  227;  Burt  vs.  Wilson, 
28  Cal.  632.  639. 

4.    AmlsBce  of  pvrchnser  under   title   bond 


is  bound  by  lien  of  vendor. — Truebody  vs.  Ja- 
cobson,  2  Cal.  269,  286. 

8.  Helm  of  pvreluwem  are  bound  by  ven- 
dor's lien,  and  presentation  of  claim  to  ad- 
ministrator and  its  allowance  does  not  waive 
the  lien. — Selna  vs.  Selna,  125  Cal.  357.  360, 
78  Am.  St.  Rep.  47,  68  Pac.  Rep.  16. 

6.  Vendor's  lien  may  be  enforced  against 
land  in  the  hands  of  the  heirs  of  the  pur- 
chaser, thougrh  claim  is  not  presented  to  ad- 
ministrator of  purchaser. — Meroux  vs.  Weber. 
63  Cal.  129.  184. 

7*  Notice  to  ptweh«a«r« — Open,  notorious, 
and  exclusive  possession  of  land  by  a  vendor 
after  transfer  of  his  le^al  title  by  deed  will 
put  a  subsequent  vendee  on  Inquiry  as  to  the 
equitable  rigrhts  of  such  orisrinal  vendor,  and 
hence  such  vendor's  Hen  may  be  enforced 
agrainst  the  purchaser.-:-Pell  vs.  McElroy,  36 
Cal.  268,  272. 

Am  to  Botlee  of  ▼eador's  llea^  see  mono- 
erraphic  note  60  Am.  Dec  560. 


§  3049.  LIEN  OF  SELLER  OF  PERSONAL  PROPERTY.  One  who  sells  per- 
sonal property  has  a  special  lien  thereon,  dependent  on  possession,  for  its  price, 
if  it  is  in  his  possession  when  the  price  becomes  payable,  and  may  enforce  his  lien 
in  like  manner  as  if  the  property  was  pledged  to  him  for  the  price. 

History:   Enacted  March  21,  1872. 


1.  Applied,  citedy  constmed,  referred  to,  etc 

2.  Construed. 

3-6.  Same — Title  in  vendor. 

1.  APPLIED,  CITED,  C01VSTR1TED,  RB^ 
FBRRED  TO,  etc.,  in:  Hewea  vs.  Germain  F. 
Co.,  106  Cal.   441,  446,  89  Pac.  Rep.   863    (con- 


stmed);  Eads  ys.  Kessler,  121  Cal.  244,  246, 
68  Pac.  Rep.  656  (construed);  Matteson  vs. 
Equitable  M.  &  M.  Co.,  148  Cal.  436,  438,  77 
Pac.  Rep.  144   (applied).  ' 

As  to  Ilea  of  Teador  of  peraonalty,  see  mono* 
graphic  note  83  Am.  St.  Rep,  461. 
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An  tm  Uem  mm  pci— Malty»  asaiast 
withoat  aattoe.  Bee  monographic  note  by  P.  H. 
Van  Auken.  69  Li.  R.  A.  738. 

Am  tm  wafrer  of  Teadoi^a  Ilea  •«  pe>— aalty» 
see  monogrraphlc  note  50  Am.  Dec  760. 

As  te  uralTer  aff  Ilea  apaa  pevaaaal  ptapci  1/ 
hy  attaehaieat  ar  exeeatloa,  see  monographic 
note  by  O.  H.  Parmele,  50  U  R.  A.  714. 

2.  CONSTRUED  to  contain  nothing  which 
changes  the  common-law  rule  on  the  snbJecL 
It  Is  a  mere  statement  in  convenient  form  of 
what  the  common  law  is. — Eads  ys.  Kessler, 
121  Cal.  244,  246,  63  Pac  Rep.  656. 

S.  ^Wkcve  title  of  persoaalty  Is  Ktalaed  by 
▼eador,  no  Hen  exists. — Hewes  vs.  Oermain  F. 
Co..  106  Cal.  441,  445,  39  Pac.  Rep.  853;  Ray- 
fleld  vs.  Van  Meter,  120  Cal.  416,  420,  62  Pac 
Rep.  466;  Eads  vs.  Kessler,  121  CaL  244.  246, 
53  Pac.  Rep.  656. 

4.  And  hence  he  was  not  required  to  sell  It 
in    the   same   manner   as   pledged    property.-^ 


Hewes  vs.  Germain  F.  Co..  106  CaL  441.  445.  39 
Pac  Rep.  853:  Raylleld  vm.  Van  Meter,  120  CaL 
416.  420.  63  Pac  Rep.  466. 

6.  Where  contract  was  not  one  of  sale,  but 
an  agreement  to  sell,  and  was  never  con- 
summated by  execution  of  the  bill  of  sale  pro- 
vided for,  or  the  payment  of  purchase  money 
or  any  part  of  it,  or  execution  provided  for.  no 
lien  exists  in  favor  of  seller. — Gibbs  ys. 
Ranard,  86  CaL  631,  636.  SS  Pac  Rep.  63. 

€.  VeadoK^  Uca  exlsta  la  favor  af  penoa 
w^ho  has  erected  atasBp-BBllI  under  a  contract 
providing  that  title  to  such  mill  should  remain 
In  such  person  with  the  right  to  take  up  and 
remove  same  in  default  of  payment  and  leave 
and  license  granted  to  such  person  to  enter 
upon  the  property  of  the  other  and  remove 
such  mill  and  the  sale  of  the  property  at  pub- 
lic auction  as  In  the  case  of  pledged  property. 
— ^Matteson  vs.  Equitable  M.  A  M.  Co.,  143  CaL 
436,  438.  77  Pac  Rep.  144. 


§  3050.  PUBCHASEB'S  UEN  ON  SEAL  PROPERTY.  One  who  pays  to  the 
owner  any  part  of  the  price  of  real  property,  nnder  an  agreement  for  the  sale  there- 
of, has  a  special  lien  npon  the  property,  independent  of  possession,  for  such  part 
of  the  amount  paid  as  he  may  be  entitled  to  recover  back,  in  case  of  a  failure  of 

consideration.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Construed. 
8,  4.  Failure  of  consideration. 

5.  Failure  to  make  good  title  or  give  posses- 

sion. 

6.  Lien  independent  of  possession. 

7.  Refusal    to    perform,   or    abandonment    bj 

vendee. 


1.  APPLIED,  CITED9  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  in:  Benson  vs.  Shotwell, 
87  Cal.  49.  55,  25  Pac.  Rep.  249  (applied):  Mer- 
rill vs.  Merrill,  103  Cal.  287.  289.  293.  35  Pac. 
Rep.  7G8,  37  Id.  392  (construed);  Haile  vs. 
Smith,  113  CaL  666.  664.  46  Pac.  Rep.  872  (con- 
strued). 

As  to  Tendee^  lies  for  reimbnraemcBt,  see 
monographic  note  in  12  Am.  Dec.  313. 

As  to  vendee's  ilea  for  money  paid  on  con- 
tract, see  monographic  note  by  Robert  Desty, 
4  L.  R.  A.  247. 

2.  CONSTRUED.  —  Intended  to  announce 
rules  of  law  already  declared  by  the  court. 
This  presumption  is  not  of  such  force  as  to 
control  langrua^e  of  the  statute,  but  in  all 
cases  of  doubt  that  construction  should  be 
preferred  which  accords  with  known  rules. — 
Merrill  vs.  Merrill.  103  Cal.  287.  297.  36  Pac. 
Rep.   768..  37    Id.   392. 

3.  FAILURE    OF    CONSIDERATION    GIVES 


LIEN  TO  VENDEE — When  tn  possession  nnder 
contract. — Merrill  vs.  Merrill,  103  Cal.  287.  293, 
36  Pac.  Rep.  768,  S7  Id.  892;  Haile  vs.  Smith. 
113  Cal.  666,  664,  46  Pac.  Rep.  872. 

4.  Construed  not  to  include  case  where 
vendor  has  declared  contract  of  sale  forfeited 
for  default  in  payment,  and  hence  vendee  is 
not  entitled  to  lien  on  land  for  money  paid 
towards  purchase  price. — Merrill  vs.  Merrill. 
103  Cal.  287,  293.  36  Pac  Rep.  768.  37  Id. 
892. 

6.  FAILURE  OF  VENDOR  TO  MAKE  GOOD 
TITLE  OR  TO  GIVE  POSSESSION  of  premises 

entitles  vendee  to  a  lien  on  premises  for 
moneys  paid  under  contract  for  purchase  call- 
ins  for  sood  title  and  possession. — Benson  vs. 
Shotwell.  87  Cal.  49,  65.  25  Pac   Rep.  249. 

6.  Lien  independent  of  possession  so  that 
where  agrreement  was  in  force  and  entitled 
vendee  to  remain  in  possession,  a  full  per- 
formance of  his  part  is  claimed,  and  he  is  not 
entitled  to  a  lien  or  to  recover  the  amount 
paid  by  him. — Haile  vs.  Smith,  118  CaL  656, 
664.    46   Pac    Rep.    872. 

7.  REFUSAL  TO  PERFORM.^Abaadoanieat 
of   contract    bjr    vendee   does   not   slve   him   a 

lien  to  secure  him  from  loss  because  of  his 
own  breach  of  contract. — Merrill  vs.  Merrill. 
103  Cal.  287.  297.  86  Pac  Rep.  768.  37  Id.  392. 


§3051.  LIEN  UPON  PERSONAL  PROPERTY  FOR  8ERVI0ES  PER- 
F0RB9ED.  Every  person  who,  while  lawfully  in  possession  of  an  article  of  per- 
sonal property,  renders  any  service  to  the  owner  thereof,  by  labor  or  skill, 
employed  for  the  protection,  improvement,  safe-keeping,  or  carriage  thereof,  has 
H  special  lien  thereon,  dependent  on  possession,  for  the  compensation,  if  any,  which 
is  due  to  him  from  the  owner  for  such  service ;  and  livery  or  boarding  or  feed  stable 
proprietors,  and  persons"  pasturing  horses  or  stock,  have  a  lien,  dependent  on  pos- 
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session,  for  their  compensation  in  caring  for,  boarding,  feeding,  or  pasturing  such 
horses  or  stock;  and  laundry  proprietors  and  persons  conducting  a  laundry  busi- 
ness have  a  general  lien,  dependent  on  possession,  upon  all  personal  property  in 
their  hands  belonging  to  a  customer,  for  the  balance  due  them  from  such  cus- 
tomer for  laundry  work. 

History:    Enacted  March  21,  1872;  amended  March  29,  1878,  Code  Amdts. 
1877-8,  p.   89. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construed    as    not    revealing    Stat.   1869-70, 

3.  Agistor's  lien. 

4.  Same — Cropper  working  land  on  shares. 

5.  Same — Ownership  by  bailor. 

6.  Same — ^Possession. 

7.  Same — Trespassing  animals, 

8.  Same — Waiver. 

9.  Bailee's  lien. 

10.  Same— Employee  retaining  property  of  em- 

ployer. 

11.  Same — Factor  performing  services. 

12.  Same — Priority. 
1.    appl.ie:d,    citeo,    construed,    rb- 

FBRRBD  TO,  etc.,  In:  Johnson  vs.  Perry,  63 
Cal.  351,  353  (construed);  Lehmann  vs.  Schmidt 
(Cal.  Dec.  B,  1889),  22  Pac.  Rep.  973,  974  (ap-- 
plied);  Lowe  vs.  Woods,  100  Cal.  408,  410.  38 
Am.  St.  Rep.  301.  84  Pac.  Rep.  969  (construed) ; 
Wilson  vs.  Donaldson,  121  Cal.  8,  9,  66  Am. 
St,  Rep.  17.  63  Pac.  Rep.  404,  43  L.  R.  A.  524 
(applied);  Mlchaelson  vs.  Fish  (Cal.  June  3, 
1905),  81  Pac.  Rep.  661,  1  Cal.  App.  Dec.  79, 
81   (construed). 

3.  CONSTRUED  as  seemlnfiT  to  be  limited  to 
lien  for  compensation  due  for  labor  or  skill 
employed  for  the  protection  and  safe-keepinsr 
of  carrlagre,  or  personal  property  lawfully  In 
his  possession,  but  does  not  extend  to  the 
expenses  of  feed  for  pasturage  of  animals,  and 
hence  does  not  appeal  act  of  April  4,  1870. 
Stats.  1869-70,  p.  723.  giving  to  proprietors 
of  stables,  or  ranchers,  or  farmers,  a  lien  on 
all  live  stock  pastured  or  kept  or  fed  by  them 
under  contract  with  the  owners  thereof.— 
Johnson  vs.  Perry,  63  Cal.  851,  863. 

Aa  to  existence  of  aviator's  lien,  see  mono- 
graphic note  by  Robert  Desty,  6  I-.  R.  A.  82; 
brief  In  44  L.  R.  A.  466. 

As  to  pHorlty  of  a^lBtoir's  lien  orer  ehattel 
mortgage,  see  monographic  note  by  B.  A.  Rich. 
17  L.  R.  A.  792. 

8.  AGISTOR  HAS  NO  LIKlf  upon  property 
pastured  unless  there  is  special  agreement  to 
that  effect,  agistor  being  under  no  legal  obli- 
gation to  take  charge  of  or  keep  the  cattle 
that  may  be  brought  to  him.— Lewis  vs.  Tyler, 
23  Cal.  364. 

4.  Cropper  working  land  on  shares  Is  not 
entitled  to  lien  on  share  of  landlord  after  di- 
vision for  pasturage  to  such  cropper  from 
landlord.— Rohrer  vs.  Babcock.  126  Cal.  222. 
225.  58  Pac.  Rep.  637. 

5.  Ownership  by  bnllor.  —  Livery  -  stable 
keeper  has  no  lien  unless  the  animal  was 
placed  In  charge  by  the  owner  or  some  one 
having  authority  from  him. — Lowe  vs.  Woods, 
100  Cal.  408.  410,  38  Am.  St.  Rep,  301.   34  Pac. 

Rep.  969. 

a.     Possession. — Where    llvery-stable    keeper 


was  entitled  to  a  Hen  on  animals  fed  by  him. 
he  was  entitled  to  retain  possession  until  such 
lien  was  paid. — ^Johnson  vs.  Perry  63  Cal.  361, 
863. 

7.  Trespassing  animals. — Stats.  1878,  p.  176, 
giving  right  of  distraint  to  owner  of  land 
trespassed  on  against  animals  doing  damage 
feasant,  held  constltutlonaL — WIgmore  vs. 
Buell.  122  Cal.  144,  147.  54  Pac.  Rep.  600. 

As  to  statute  giving  ilea  for  damages  done 
by  estraya  damage  feasant,  see  HJBNNIN6*S 
GEN.  Uk'WSy  p.  21. 

8.  "WalTcr. — Lien  of  livery-stable  keeper  for 
keeping  horse  Is  not  waived  by  failure  of  such 
keeper  to  furnish  Itemized  statement  of  all 
claims  and  charges  for  which  he  claims  to  hold 
property,  or  state  amount  of  lien. — Sutton  vs. 
Stephan.  101  Cal.  646.  648.  86  Pac.  Rep.  106. 

As  to  waiver  of  agistor's  lien,  see  ante  f  2910. 

As  to  ivalver  of  agistor's  lien  by  attachment 
or  execution*  see  monographic  note  by  Q.  H. 
Parmele,  50  L.  R.  A.  720;  also  brief  in  44  L.  R. 
A.   461. 

9.  BAILEE'S    LiIBN. — Act    construed   not    to 

give  lien  to  servant  of  bailee  who  performed 
services  in  such  capacity  merely,  he  not  hav* 
ing  possession  of  such  property  as  bailee,  and 
such  property  not  being  the  result  of  his  sole 
labor. — ^Mlchaelson  vs.  Fish  (Cal.  June  3.  1905), 
81  Pac.  Rep.  661.  662.  1  Cal.  App.  Dec.  79,  81. 

As  to  Hen  on  personalty  for  services  ren- 
dered, see  monographic  notes  37  Am.  Dec.  622; 
38  Am.  Dec.  668;  60  Am.  St.  Rep.  191;  69  Am. 
St.  Rep.  300;  69  Am.  St.  Rep.   727. 

As  to  who  are  laborers^  see  monographic 
notes  32  Am.  Rep.  264;  58  Am.  St.  Rep.   803. 

10.  Employee  la  mot  authorised  to  take  and 
retain  property  of  his  employer  until  his  wages 
shall  have  been  paid;  hence,  a  solicitor  for  a 
directory  is  not  entitled  to  retain  contract  se- 
cured until  his  commissions  are  paid,  such 
commissions  not  being  due  until  the  publica- 
tion of  the  work  for  which  he  was  solicitor. 
— Ex  parte  Corran  (Cal.  July  24,  1896),  41  Pac. 
Rep.    464.   465. 

As  to  walTcr  of  bailee  lien,  see  ante  f  2910; 
also  monographic  note  63  Am.  Dec.  413. 

11.  To  whom  wine  was  delivered  to  be  put 
In  salable  condition,  and  who  has  expended 
money  thereon  for  such  purposes,  has  lien  on 
such  wine  for  amount  expended. — Lehmann  vs. 
Schmidt  (Cal.  Dec.  6,  1889),  22  Pac.  Rep.  973, 
974,  affifflrmed  on  rehearing  In  Lehmann  vs. 
Schmidt  (Cal.  June  13,  1890),  24  Pac.  Rep.  120; 
Lehmann  vs.  Schmidt.  87  Cal.  15,  21,  25  Pac. 
Rep.  161. 

12.  Priority. — Conceding  that  a  laborer  Is 
entitled  to  a  Hen  for  harvesting  grain  under 
this  section,  such  lien  is  subject  to  a  prior 
chattel  mortgage  on  the  growing  grain. — Wll- 
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•on   vs.   Donaldson.   121   Gal.   8»   9,   66   Am.   St.  As  to  priority  of  Ilcm  for  ■erviceo  om  ckat- 

Rep.  17.  53  Pac  Rep.  404.  48  L.  R.  A.  S24.  tcU,  Bee  brief  in  40  L.  R.  A.  761.  762. 

§  3052.  LIENS  ON  PEB80NAL  PBOPEBTY.  A  person  who  makes,  alters,  or 
repairs  any  article  of  personal  property,  at  the  request  of  the  owner  or  legal  pos- 
sessor of  the  property,  has  a  lien  on  the  same  for  his  reasonable  charges  for  work 
done  and  materials  furnished,  and  may  retain  possession  of  the  same  until  the 
charges  are  paid.  If  not  paid  within  two  months  after  the  work  is  done,  the  per- 
son may  proceed  to  sell  the  property  at  public  auction,  by  giving  ten  days'  public 
notice  of  the  sale  by  advertising  in  some  newspaper  published  in  the  county  in  which 
the  work  was  done ;  or,  if  there  be  no  newspaper  published  in  the  county,  then  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public  places  in  the  town  where 
the  work  was  done,  for  ten  days  previous  to  the  sale.  The  proceeds  of  the  sale 
must  be  applied  to  the  discharge  of  the  lien  and  the  cost  of  keeping  and  selUng  the 
property ;  the  remainder,  if  any,  must  be  paid  over  to  the  owner  thereof. 

History:    Enacted  March  21,  1872;  amended    hj    Code    Commiflsiony    Act 
March  10.  1901,  Stats,  and  Amdts.  1900-1,  p.  418,  held  unconstitutional,  see 
history,  {4  ante. 


1.  Applied,  citedy  construed,  referred  to,  eto. 
2, 3.  Existence  of  lien — Servant  of  bailee. 
4.  Priority. 

1.  APPLnSD,  CITBD,  CONSTRUBD,  RK- 
FERRED  TO,  etc.,  in:  Dougrlass  vs.  McFar- 
land.  97  Cal.  ^656.  658,  28  Pac.  Rep.  687  (ap- 
plied); Wilson  vs.  Donaldson,  121  Cal.  8,  9,  66 
Am.  St.  Rep.  17,  63  Pac.  Rep.  404,  43  L.  R.  A. 
624  (applied);  Mlchaelson  vs.  Fish  (Cal.  June 
3,  1905),  81  Pac.  Rep.  661,  662,  1  Cal.  App.  Dec. 
79,  81   (construed). 

3.  Bxistence  of  Hen. — One  who  under  con- 
tract with  owner  of  land  enters  on  such  land 
and  manufactures  railroad  ties  and  shakes  for 
such    owner    and    retains    possession    of    such 


ties  and  shakes,  Is  entitled  to  a  lien  thereon 
for  unpaid  price  of  manufacturlnsr. — Douerlass 
vs.  McFarland,  92  Cal.  656,  28  Pac.  Rep.  687. 

3.  Servant  who  performed  services  in  such 
capacity  merely  Is  not  fflven  lien  by  statute, 
he  not  having  possession  of  such  property  as 
bailee,  and  such  property  not  beins  the  result 
of  his  sole  labor. — Mlchaelson  vs.  Fish  <Cal. 
June  3.  1906),  81  Pac.  Rep.  661,  662,  1  Cal. 
App.  Dec.   79,  81. 

4.  Priority. — Concedingr  tliat  a  laborer  is 
entitled  to  a  lien  for  harvesting  grain,  such 
lien  is  subject  to  a  prior  chattel  mortgage  o-i 
the  growing  grain. — Wilson  vs.  Donaldson.  12 
Cal.  8,  9,  66  Am.  St.  Rep.  17,  68  Pac.  Rep.  40!. 
43  L.  R.  A.  624. 


§3053.  LIEN  OF  FAOTOB.  A  factor  has  a  general  lien,  dependent  on  pos- 
session, for  all  that  is  due  to  him  as  such,  upon  all  articles  of  commercial  value 
that  are  intrusted  to  him  hy  the  same  principal. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 
2,3.  Eadstence — Lien  on  property  of  third  per- 
son. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Lehmann  vs.  Schmidt 
(Cal.  Dec.  5.  1889),  22  Pac.  Rep.  978,  974  (ap- 
plied). 

An  to  factor's  Hen,  see  monographic  notes 
13  Am.  Dec.  299;  58  Am.  Dec.  167;  49  Am.  St. 
Rep.  781;  64  Am.  St  Rep.  100. 

2.  Bxlstenre. — Factor  who  has  made  ad- 
vances on  articles  delivered  to  him  for  sale 
is  entitled  to  retain  possession  thereof  until 
repayment  of  the  money  advanced. — Lehmann 


vs.  Schmidt  (Cal.  Dec.  5,  1889),  22  Pac.  Rep. 
973.  974;  affirmed  on  rehearing  in  Lehmann  vs. 
Schmidt  (Cal.  June  13,  1890),  24  Pac.  Rep.  120; 
Lehmann  vs.  Schmidt,  87  Cal.  16,  21,  25  Pac. 
Rep.  161. 

8.  Factors  not  entitled  to  Hen  on  property 
of  third  person  shipped  in  the  name  of  their 
principal,  where  they  were  Informed  that  the 
shipment  belong-ed  to  such  third  person,  though 
they  had  an  agrreement  with  their  principal 
entltllnR  them  to  a  lien  On  groods  shipped  for 
prior  advancement — National  Bank  vs.  Porter, 
78  Cal.  480,  435.  11  Pac.  Rep.  693,  15  Id.  58. 

As  to  waiver  of  Ilea  by  refusal  to  deliver, 
see  ante   f  2910. 


§3054.  BANKER'S  LIEN.  A  banker  has  a  general  lien;  dependent  on  pos- 
session, upon  all  property  in  his  hands  belonging  to  a  customer^  for  the  balance  due 
to  him  from  such  customer  in  the  course  of  the  business. 

History:  Enacted  March  21,  1872. 
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1.  Applied,  eited,  eonstnied,  referred  to,  etc. 

2.  Construed  not  to  give  bank  lien  on  shares  of 

8toek. 

1.  APPLIED^  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.*  in:  Anslo-Callfornian 
Bank  vs.  Oransrers  Bank,  63  CaL  359,  364  (con- 
strued). 

As  to  banker's  lien  Mils  indorsed  to  them 
for  eollectiony  see  monographio  note  88  Am, 
Dec   174. 


As  to  banker's  lien  on  deposit,  see  mono- 
graphic notes  42  Am.  Rep.  168;  4  Am.  St.  Rep. 
202. 

2.  Construed  not  to  give  a  banking:  corpora- 
tion a  g:eneral  lien  on  shares  of  stock  for  any 
balance  due  it  from  a  stockholder. — Angrlo- 
Callfornlan  Bank  vs.  Grangrers  Bank,  63  Cal. 
369,  364. 

As  to  liens  of  eorpomtlon  on  stock,  see  ante 
I  308;  also  monographio  note  67  Am.  St.  Rep. 
S93. 


§  3055.  SHIPBIASTEB'S  LIEN.  The  master  of  a  ship  has  a  general  lien,  inde- 
pendent of  possession,  upon  the  ship  and  freightage,  for  advances  necessarily 
made  or  liabilities  necessarily  incurred  by  him  for  the  benefit  of  the  ship,  but  has 
no  lien  for  his  wages.  History:   Enacted  March  21,  1872. 


As    to    lien    of    master    on    freight    for    ad- 
▼nnces,  see  note  22  Am.  Dec  666. 


As  to  naaster's  lien  on  freight  for  frelfflitase, 

see  ante   1 2144. 


§3056.  SEAMEN'S  LIEN.  The  mate  and  seamen  of  a  ship  have  a  general  lien, 
independent  of  possession,  upon  the  ship  and  freightage,  for  their  wages,  which 
is  superior  to  every  other  lien. 

History:   Enacted  March  21,  1872. 
As  to  liens  of  seamen  on  ships,  see  Code  Civ.    Proc.    |  818. 

§3057.  OFFIOEB'S  LIEN.  An  officer  who  levies  an  attachment  or  execution 
upon  personal  property  acquires  a  special  lien,  dependent  on  possession,  upon  such 
property,  which  authorizes  him  to  hold  it  until  the  process  is  discharged  or  satis- 
fied, or  a  judicial  sale  of  the  property  is  had. 

History:    Enacted  March  21,  1872. 
As  to  attachment  and  exeentlony  see  Code  Civ.  Proc.  ||  642.  682,  688,  690  and  notes. 

§  3058.    JUDGMENT  LIEN.    The  lien  of  a  judgment  is  regulated  by  the  eode 

of  civil  procedure.  History:    Enacted  March  21,  1872. 

As  to  Hen  of  Judgment,  see  Code  Civ.  Proc.  |  671. 


§3059.    KEOHANIO'S  UXN.     The  liens    of    mechanics,    for    materials 
services  upon  real  property,  are  regulated  by  the  code  of  civil  procedure. 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  418,  held  unconstitutional,  see  history, 
8  4  ante. 


and 


1-4.  Horticultural  lien. 

5.  Same — Enforcement; 
6,  7.  Same — Notice. 

8.  9.  Laborer's  lien  on  corporate  property. 
10, 11.  Same— Constitutionality  of  statute. 

As  to  meehanle's  lien,  see  Code  Civ.  Proo. 
18  1183*1203  and  notes. 

As  to  lien  of  laborer  on  street  railroad,  see 
brief  in  11  L.  R.  A.  693. 

As  to  prioritr  of  liens  of  laborers  on  prop- 
erty of  railroad  eorporatlon,  see  monographic 
note  64  Am.  St.  Rep.  428. 

1.     HORTICULTURAL   LlSSlf— General.— This 

lien  is  provided  by  statute,  and  not  by  the 
code  (HBNNING'S  GBlf.  LAWS,  p.  515)»  but  is 
not  Inappropriately  briefly  referred  to  in  this 
connection. 

&  Stats.  1801,  pp.  260,  268,  authorizingT  hor- 
ticultural commissioner  to  abate  or  remove 
any  Insect  pest  from  property  infested  thereby. 


and  ffivinff  a  Hen  to  the  county  for  the  ex- 
pense incurred,  is  constitutional  as  beingr  with- 
in the  police  power. — County  of  Los  Angeles 
vs.  Spencer,  126  Cal.  670,  673,  77  Am.  St  Rep. 
217,  59  Pac  Rep.  202. 

a.  Stats.  1807,  p.  244,  sivingr  Hen  on  the 
land  of  the  owner  for  destroying  certain  scale 
and  other  Insects  found  upon  his  trees  is  con- 
stitutional.— County  of  Los  Ang:eles  vs.  Spen- 
cer, 126  Cal.  670.  674,  77  Am.  St.  Rep.  217,  59 
Pac.  Rep.  202;  County  of  Riverside  vs.  Butcher, 
188  Cal.  824,  825,  65  Pac.  Rep.  745. 

4.  As  to  statute  firivinir  lease  on  land  for 
expenses  of  board  of  horticultural  commis- 
sioners in  destroying:  orchard  pests,  see  HBN- 
NING'S   GBN.   LA-WS,    515,    616. 

8.  Enforcement. — ^Llen  siven  by  Stats.  1891. 
giving:  county  Hen  for  expenses  incurred  In 
removlngr  insect  pest  from  orchard  is  not  a 
delinquent    tax,    but    an    Indebtedness    to    the 


i 
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county,  and  enforcement  of  the  lien  In  the 
method  prescribed  by  the  statute  is  not  un- 
constitutional.—  County  of  Los  Angreles  vs. 
Spencer,  126  Cal.  670,  674,  77  Am.  St  Rep.  217, 
69  Pac.  Rep.  202. 

e.  Notice. — Rigrht  of  county  to  lien  for  ex- 
penses incurred  by  board  of  horticultural  com- 
missioners in  destroying  scale  occurs  at  the 
time  the  amount  is  paid  and  not  at  the  time 
the  labor  of  destroying  is  performed,  and  the 
county  has  thirty  days  after  such  payment  in 
which  to  file  notice  of  lien. — County  of  River- 
side vs.  Butcher,  133  Cal.  324,  326,  65  Pac.  Rep. 
745. 

7.  Under  Stats.  1897,  p.  244,  grivingr  county 
lien  for  expenses  Incurred  by  horticultural 
commissioners  In  destroyiner  scale,  and  notice 
of  lien  sigrned  and  verified  by  the  members  of 
the  board,  statlngr  that  the  county  claimed  a 
Hen  for  the  amount  of  expense,  and  containing 
a  description  of  premises,  the  name  of  the 
owner  of  the  amount  claimed,  and  that  it  was 
for  labor  bestowed  and  materials  furnished 
In  eradlcatiner  Insects  upon  the  orchard  of 
defendant,  is  sufficient.  The  fact  that  the 
notice  stated  that  plaintiff  claimed  the  benefit 
of  the  law  relative  to  liens  of  mechanics  and 
others  upon  real  property,  did  not  vitiate  it — 
County  of  Riverside  vs.  Butcher,  183  Cal.  324, 
326.  65  Pac,  Rep.  746. 

8.  LABORER'S       LIEN      ON      CORPORATE 


PROPERTY*— Under  Stats.  1891,  p.  195,  pro- 
vldlngr  that  every  corporation  doing  business 
in  this  state  shall  pay  mechanics  and  laborers 
employed  by  it  the  wagres  earned  by  and  due 
them  weekly  or  monthly,  and  on  such  day  in 
each  week  or  month  as  shall  be  selected  by 
such  corporation,  and  fflvlngr  auch  mechanics 
and  laborers  a  lien  on  failure  of  the  corpora- 
tion to  comply  with  such  provision,  a  laborer, 
to  bring:  himself  within  the  terms  of  the  stat- 
ute, must  alleg-e  that  he  was  paid  weekly  or 
monthly. — Keener  vs.  Eagle  Lake  L.  &  L  Co.. 
110  Cal.  627,  631,  43  Pac  Rep.  14;  Ackley  va 
Black  Hawk  G.  B£  Co.,  112  Cat  42.  44,  44  Pac 
Rep.  830. 

9.  Lien  notice  filed  under  the  mechanic's 
Hen  law  is  not  sufl9cient  to  grive  a  lien  under 
the  law.  Stats.  1891,  p.  196. — Keener  vs.  Eagle 
Lake  L.  &  L  Co.,  110  CaL  627,  631,  43  Pac. 
Rep.  14. 

10.  CoBstltiitloaallty  of  statute  giving  above 
lien  was  passed  upon,  and  it  was  held  to  be 
unconstitutional  In  Slocum  vs.  Bear  Valley  Irr. 
Co.,  122  Cal.  555,  68  Am.  St.  Rep.  68,  66  Pac. 
Rep.   403. 

11.  Statute  1897,  p.  2^1.  passed  to  remedy 
the  defects  of  that  of  1^91,  was  held  to  be 
unconstitutional  In  Johnson  vs.  Goodyear  MIn. 
Co.,  127  Cal.  1,  4,  78  Am.  St.  Rep.  17,  59  Pac. 
Rep.  304,  47  L.  R.  A.  838;  Skinner  vs.  Garnett 
Gold  Min.  Co.,  96  Fed.  Rep.  735. 


§  3060.  LIEN  ON  SHIPS.  Debts  amounting  to  at  least  fifty  dollars,  contracted 
for  the  benefit  of  ships,  are  liens  in  the  cases  provided  by  the  code  of  civil  pro- 
cedure. 

History:  Enacted  March  21,  1872;  repealed  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  418,  held  unconstitutional,  see  historyy 
§  4  ante. 

Aa  to  liens  on  ahlpa,  see  Code  Civ.  Proc.  |  813   et  seq. 


§  3061.  LIEN  OF  WORKMEN  ON  THRESHINa  HAOHINES,  ETC.  Every 
person  performing  work  or  labor  in,  with,  about,  or  upon  any  barley  crusher, 
threshing  machine  or  engine,  horsepower,  wagon,  or  other  appliance  thereof,  while 
engaged  in  crushing  or  threshing,  has  a  lien  thereon  to  the  extent  of  the  value  of 
his  services.  Such  lien  extends  for  ten  days  after  any  such  person  ceases  such 
work  or  labor;  provided,  within  that  time,  an  action  is  brought  to  recover  the 
amount  of  the  claim.  If  judgment  is  given  in  favor  of  the  plaintiflf  in  any  such 
action,  and  it  is  further  found  that  he  is  entitled  to  a  lien  under  the  provisions  of 
this  section,  property  subject  thereto,  or  so  much  thereof  as  may  be  necessary, 
may  be  sold  to  satisfy  such  judgment;  but  if  several  judgments  have  been  recov- 
ered against  the  same  property  for  the  enforcement  of  such  liens,  the  proceeds  of 
the  sale  must  be  divided  pro  rata  among  the  judgment  creditors. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901.  Stats,  and  Amdts. 
1900-1,  p.  418,  held  unconstitutional,  see  history,  S  4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts,  1905,  c.  CDLXI,  p.  618;  founded  upon  Act  March  12, 
1885,  Stats,  and  Amdts.  1885,  p.  109. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  CoDstrued. 

3.  Assignability, 

4.  Extent  of  liability. 

5.  Jjimitation. 
C.  Ownership. 

7.  Work  of  horses. 


1.  appl.te:d,  citbd,  construkd,  re- 
ferred TO,  etc..  In:  Church  vs.  Garrison,  73 
Cal.  199,  201.  16  Pac.  Rep.  885  (Stats.  1885,  p. 
109,  construed):  Duncan  vb.  Hawn,  104  Cal. 
10.  11,  37  Pac.  Rep.  628  (Stats.  1885,  p.  109. 
construed);  Lambert  vs.  Davis,  116  Cal.  292. 
293.   48   Pac.   Rep.   123    (construed);  Blackburn 
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va.  Bell,  125  Cal.  171,  178,  67  Pao.  Rep.  775 
(Stats.  1S85.  p.  109,  construed  and  applied); 
Clark  vs.  Brown,  141  Cal.  98,  94,  74  Pac.  Rep. 
648  (Stats.  1885,  p.  109,  construed). 

S.'  Construed. — ^Llen  given  by  Stats.  1885, 
p.  109,  to  persons  performing  on  a  threshing 
machine,  etc.»  is  purely  statutory,  and  right 
cannot  be  extended  beyond  limits  prescribed 
by  plain  language  of  law. — Blackburn  vs.  Bell, 
125  Cal.  171,  173,  67  Pac.  Rep.  775. 

S.  Aastgnabtllty. — Lien  which  a  laborer  re- 
quires under  the  statute  is  assignable  and 
passed  by  assignment  of  the  claim  for  labor, 
and  assignee  may  enforce  the  lien. — Clark  vs. 
Brown,  141  Cal.  93.  95,  74  Pac.  Rep.  648  (Stats. 
1885.  p.  109),  following  Duncan  vs.  Hawn,  104 
CaL  10,  37  Pac.  Rep.  626. 

4.  Extent  of  liability. — Owner  of  threshing 
machine  Is  liable  only  for  the  value  of  services 
done  at  the  request  of  person  in  possession  and 


operation,  and  not  for  contract  price  for  such 
labor. — Clark  vs.  Brown,  141  Cal.  93,  94,  74  Pac 
Rep.   648   (Stats.  1885,  p.   109). 

6.  Limitation. — Where  more  than  ten  days 
have  elapsed  after  termination  of  work  on 
thresher,  laborer  Is  not  entitled  to  a  lien  there- 
on under  act  1885.  Stats.  1885,  p.  109. — Black- 
burn vs.  Bell,  125  Cal.  171,  173,  57  Pac.  Rep.  775. 

6.  Ownership. — ^Lien  given  to  laborer  on 
threshing  machine  regardless  of  whether  the 
person  for  whom  the  work  was  done  was 
owner  of  the  machine  or  not,  If  he  was  in 
lawful  possession  and  operation  of  It. — ^Lam- 
bert vs.  Davis,  116  Cal.  292,  293,  48  Pac.  Rep. 
123,  following  Church  vs.  Garrison,  75  Cal. 
199,  16  Pac.  Rep.  886   (Stats.  1885,  p.  109). 

7.  Iilen  not  given  for  work  done  by  horse* 

on  threshing  machine  while  engaged  in  thresh- 
ing.— Clark  vs.  Brown,  141  Cal.  98,  94,  74  Pac. 
Rep.   648   (Stats.   1885.  p.   109). 


§  3062.  LIEN  OF  PEBSON  IN  OHABGE  OF  STALLION,  ETC.  Every  owner 
or  person  having  in  charge  any  stallion,  jack,  or  bull,  used  for  propagating  pur- 
poses, has  a  lien  for  the  agreed  price  of  its  service  upon  any  mare  or  cow  and  upon 
the  offspring  of  such  service,  unless  some  wilfully  false  representation  concerning 
the  breeding  or  pedigree  of  such  stallion,  jack,  or  bull  has  been  made  or  pub- 
lished by  the  owner  or  person  in  charge  thereof,  or  by  some  other  person,  at  the 
request  or  instigation  of  such  owner  or  person  in  charge. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  419;  held  unconstitutional,  see  history,  §4  ante;  re-enacted  March  21, 
1905.  c.  CDLXI,  p.  617;  a  codification  of  §1,  Act  March  11,  1891,  Stats,  and 
Amdts.  1891,  p.  90. 

§3063.  CLAIMANT  OF  LIEN  MUST  FILE  VERIFIED  CLAIM.  SUCH 
CLAIM  A  NOTICE  TO  SUBSEQXTENT  PTTBCHA8EB8.  Every  claimant  of  a 
lien  provided  for  in  the  preceding  section  must,  within  ninety  days  after  the  service 
on  account  of  which  the  lien  is  claimed,  fie  in  the  office  of  the  county  recorder  of  the 
county  where  the  mare  or  cow  subject  th  reto  is  kept,  a  verified  claim  containing  a 
particular  description  of  the  mare  or  cow,  the  date  and  place  of  service,  the  name  of 
the  owner  or  reputed  owner  of  such  mare  or  cow,  a  description  by  name,  or  other- 
wise, of  the  stallion,  jack,  or  bull  performing  the  service,  the  name  of  the  owner  or 
person  in  charge  thereof,  and  the  amount  of  the  lien  claimed.  Such  claim,  so  filed, 
is  notice  to  subsequent  purchasers  and  encumbrancers  of  such  mare  or  cow  ai^d  of 
the  offspring  of  such  service  for  one  year  after  such  filing. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  419,  held  unconstitutional,  see  history,  $4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905.  c.  CDLXI,  p.  618;  a  codification  of  §  2,  Act  March 
11,  1891,  Stats,  and  Amdts.  1891,  p.  91. 

§  3064.    ACTION  TO  ENFORCE  LIEN.    An  action  to  enforce  any  lien  created 

under  section  thirty  hundred  and  sixty-two  may  be  brought  in  any  county  wherein 

any  of  the  property  subject  thereto  may  be  found,  and  the  plaintiff  is  entitled  to 

the  remedies  provided  in  sections  thirty  hundred  and  forty-four  and  thirty  hundred 

and  sixty-five  upon  complying  with  such  sections,  both  of  which  are  hereby  made 

applicable  to  the  proceedings  in  such  action. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  419,  held  unconstitutional,  see  history,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c.  CDLXI,  p.  619;  founded  upon  §§3,4,  Act 
March  11,  1891,  Stats,  and  Amdts.  1891,  p.  91. 
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§  S065.  LOOOEB'8  UEN.  UPON  WHAT  LIEN  SUBSISTS.  LIEN  CEASES, 
WHEN.  A  person  who  labors  at  cutting,  hauling,  rafting,  or  drawing  logs,  bolts, 
or  other  timber,  has  a  lien  thereon  for  the  amount  due  for  his  personal  sendees, 
which  takes  precedence  of  all  other  claims,  to  continue  for  thirty  days  after  the 
logs,  bolts,  or  other  timber  arrive  at  the  place  of  destination  for  sale  or  manufac- 
ture, while  such  logs,  bolts,  or  other  timber  are  in  the  county  in  which  such  labor 
was  performed.  The  lien  hereby  created  ceases  and  determines  unless  the  claim- 
ant thereof,  within  twenty  days  from  the  time  such  labor  is  completed,  brings  suit 
to  foreclose  the  same.  The  plaintiff  in  any  such  suit,  at  the  time  of  issuing  the 
summons  or  at  any  time  afterwards,  may  have  the  logs,  bolts,  or  other  timber 
upon  which  such  lien  subsists  attached,  as  provided  in  this  code,  upon  deliverini; 
to  the  clerk  an  affidavit  by  or  on  behalf  o:  the  plaintiff,  showing  that  defendant  is 
indebted  to  the  plaintiff  upon^a  demand  for  labor  performed,  either  in  the  cutting, 
hauling,  rafting,  or  drawing  tach  logs,  bolts,  or  other  timber,  and  that  the  sum 
for  which  the  attachment  is  asked  is  an  actual  bona  fide  existing  debt,  due  and 
owing  from  the  defendant  to  the  plaintiff,  and  that  the  attachment  is  not  sought, 
and  the  action  is  not  brought,  to  hinder,  delay,  or  defraud  any  creditor  or  creditors 
of  the  defendant. 

History:  Enacted  hj  Code  Coirimission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  419,  held  unconstitutional,  see  historyt  S4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c.  CDLXI,  p.  619;  founded  upon  Act  March  30, 
1878,  Stats.  1877-8,  p.  747,  as  amended  April  12,  1880,  Stats.  1880,  p.  38,  and 
March  8,  1887,  Stats,  and  Amdts.  1887,  p.  53. 

1.  Applied,  cited,  construed,  referred  to,  etc  Is  not  griven  Hen  by  act  of  March  30,  1878.— 

2.  Construed— Labor  prior  to  passage  of  act.  Shuffleton  vs.  Hill.  62  Cal.  483.  484. 

3.  Same — Pleading,  3.     Pleading.— Laborer     required     to    allege 

4.  Contracts  of  laborers  construed.  that  there  was  something  due  from  the  owner 
1.     APPLIES),     CITBDy     CONSTRUED,     RB-  *o   ^he  original  contractor,   or  that  the  owner 

FBRRED  TO,  etc.,  in:  Shuffleton  vb.  Hill.  62  ^^d  notice  or  knowledge  of  the  claim  of  the 
Cal.  483.  484  (construed);  Wilson  vs.  Barnard,  laborer  before  payment  In  full  of  the  amount 
67  Cal.   422,   423.   7  Pac.   Rep.   845    (construed).       due    to    the    original    contractor.  —  Wilson   vs. 


As  to  Ilea  on  logs  for  value  of  work  of  borne 


Barnard,  67  Cal.  422,  423,  7  Pac.  Rep.  845. 


or  team,  see  note  69  Am.  St.  Rep.  510.  4.     CONTRACTS       OF       LABORBRS       CON- 

As  to  validity  of  statnte  making  purchaser  STRUBD. — Contracts   of    materialmen    and   la- 

of  logs  subject  to  lien  personally  liable  there-  borers  with  original  contractor  are  made  with 

for,  see  brief  in  69  L.  R.  A.  738,  740.  reference   to   his   contract   with    owner  and  in 

S.     CONSTRVBD.— Labor  done  under  ■  con-  subordination    to   Its   terms.— Wilson    vs.   Bar- 

traet  made  prior  to  the  passage  of  the  statute  nard.  67  Cal.  422.  423,  7  Pac  Rep.  845. 

CHAPTER  Vn. 

STOPPAGE    IN    TRANSIT. 

§  3076.    When  consignor  may  stop  ^ooda.  §  3079.    Stoppage,  how  effected. 

9  3077.    What  is  insolvencj  of  consignee.  j  3080.    Effect  of  stoppage. 

8  3078.     Transit,  when  ended. 

§  3076.  WHEN  OONSIGNOB  BIAY  STOP  GOODS.  A  seller  or  consignor  of 
property,  whose  claim  for  its  price  or  proceeds  has  not  been  extinguished,  may, 
upon  the  insolvency  of  the  buyer  or  consignee  becoming  known  to  him  after  part- 
ing with  the  property,  stop  it  while  on  its  transit  to  the  buyer  or  consignee,  and 
resume  possession  thereof. 

History:    Enacted  March  21,  1872. 

I.    In  General.  4,  General  agent  of  consignor  may  ezerdse 

1.  Common-law  rule  stated.  right  on  behalf  of  principal. 

2.  Carrier's  lien  cannot  affect  vendor's  right.  6.  Goods  on  bonrri  consignee's  Teasel  deemed 
8.  Credit  given  does  not  affect  right.  to  be  in  transit. 


Ttt.  XIV,  ell.  VII.] 
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6.  Same — Rule   otherwise   when   goods   not 
shipped  to  consignee. 
7, 8.  Part  payment  by  vendee,  effect  of. 

9.  Parties  against  whom  right  may  be  ex- 
ercised. 

10.  Bight  not  founded  upon  idea  of  rescission 

of  contract. 

11.  Bight  to  stop  goods  not  dependent  upon 

payment  of  freight,  etc. 

12.  Right  of  vendor,  how  long  continues. 

13.  Right  favored  in  law. 

14.  Stoppage  in  transitu — General  statement 

of  vendor's  right. 

15.  Right  of  vendor  not  affected  by  taking 

bond,  note,  etc.,  of  purchaser. 

16.  Same — Note  for  price  in  hands  of  third 

person,  effect  of. 

17.  Time  in  which  right  may  be  exercised. 

18.  Title  to  goods  in  transit  passes  by  assign- 

ment. 

19.  Same— Consignee's  title  is  only  subject  to 

right    of   consignor    to    stop   goods   in 
transit. 

20.  Same — Fact  that  right  of  stoppage  exists 

not  evidence  that  title  does  not  pass. 

21.  Same — Sale  absolute  as  between  vendor 

and  vendee,  subject  only  to  lien,  etc. 

22.  Same — Title  of  vendor,  when  entirely  de- 

vested. 

23.  Title  passes  to  vendee  when  goods  for- 

warded subject  to  vendor's  right. 

24.  Vendor's  right  as  to  goods  in  warehouse. 

25.  Vendor's  right  continues  until  goods  go 

into    actual    or   constructive   possession 
of  purchaser. 
2G.  Vendee's  right  to  intercept  goods  before 
reaching  destination,  effect  of. 

27.  Warehouseman's   lien   for   charges,   when 

waived. 

II.     Attachment  or  I)xecution  Creditors — Rights 
of. 

28.  Attachment  or  execution  upon  goods  by 

cre^litor  of  vendee,  subject  to  vendor's 
right. 

29.  Goci.H  in  transit,  when  not  liable  to  at- 

tachment. 

30.  Intervening  attachment,   etc.,  cannot  de- 

feat vendor's  right. 

31.  Lien  acquired  by  attachment,  effect  of. 

32.  Proceeds  of  goods  sold  under  attachment, 

rights  of  vendor  as  to. 

33.  Right  of  stoppage  in  transitu  paramount 

to  liens  of  third  persons. 

34.  Riglit  of  vendor  not  superseded  by  attach- 

ment  at   suit   of   general   creditors   of 
vendee. 

35.  Subsequent  proceedings  under  attachment, 

right  of  vendor  as  to  funds  under  de- 
cree. 

36.  Vendor's  preference  over  creditors  where 

goods,  but  for  attachment,  would  fall 
into  hands  of  vendee. 
in.    Bills  of  Lading,  Transfer  of— Bona  Fide 
Purchasers. 

37.  Assignees  of  original  vendees,  when  not 

bona  fide  purchasers. 

38.  Assignment  of  bill  of  ladir^  passes  legal 

title,  rights  of  bona  fide  purchaser. 

39.  Attempt    by    vendor    to    stop    goods    in 

transitu,    when    unavailing   against   as- 
signee of  bill  of  lading. 


40, 41.  Assignment  of  bill  of  lading  to  bona  fide 
purchaser,  effect  of — Right  of  consignor 
defeated  by  assignment  of  bill  of  lading 
in  good  faith. 

42.  Bill  of  lading  given  as  collateral  security 
— Rights  of  bona  fide  holder. 

48.  Stranger  advancing  money  on  faith  of 
vendee's  title  not  bound  to  ascertain 
whether  vendor  has  stopped  goods  in 
transitu. 

44.  A  transfer  of  bill  of  lading  by  way  of 
mortgage  or  pledge,  effect  of. 

I.     IN  GENERAL^ 

Am  to  actual  ptMacsaloa  by  veadeo  aeccaaair 
to  defeat  rlsht»  see  note  60  Am.  Rep.  62. 

As  to  attaclmient  dnrlas  traaslty  effect  ofy 
see  note  19  Am.  Rep.  91. 

As  to  attachmenty  execution,  or  other  Ilea 
a^alnat  parchaaer  not  defeatlas  rlsht*  see 
monographic  note  29  Am.  Dec.  393. 

As  to  bill  of  lading  In  hands  of  holder  aa 
evidence  of  ownership,  see  ante  8  2126  and  note 
par.  3,  and  see  monographic  note  29  Am.  Dec. 
392,  893;   also  note  19  Am.  Rep.  91,  92. 

Am  to  carrier,  ^arhen  aarent  of  vendee,  see 
monographic  note  29  Am.  Dec  891. 

Aa  to  conslirnor'a  lien  for  unpaid  purchase 
price  of  Koods,  see  ante  9  2118  and  note  par.  11. 

Aa  to  effect  of  vendor's  taklnir  note  as  secnr- 
Ityy  see  note  29  Am.  Dec.  387. 

As  to  exercise  of  rlyht  of  stoppage  In 
transitu,  who  entitled  toy  see  notes  19  Am.  Rep. 
87,  88,  29  Am.  Dec.  385. 

As  to  exercise  of  rlflrht  by  factor,  see  note  29 
Am.  Dec.  386. 

As  to  stoppage  In  transitu  In  seneral^  see 
notes  3  L.  R.  A.  647,  11  L.  R.  A.  347. 

As  to  stoppage  In  transitu  against  assl^rnee 
of  bin  of  ladlns  In  ipood  faith  and  In  usual 
course  of  business,  see  ante  8  2118  and  note 
par.  10. 

As  to  surety  not  entitled  to  exercise  rlcht» 
see  note  29  Am.  Dec.  385. 

As  to  orlffln  of  rlsht  of  stoppage  In  transitu, 
see  note  29  Am.  Dec.  888. 

As  to  part  payment  not  defeating  rlirhty  see 
note  29  Am.  Deo.  387. 

Aa  to  rlsht  of  consignor  belnir  favored,  see 
note  19  Am.  Rep.  87. 

As  to  riiphts  and  equities  of  bona  lido  as- 
signee of  bin  of  ladlnsy  see  ante  8  2127  and 
note. 

As  to  rlffht  of  stoppasre  In  transitu,  origin  of, 
etc.,  see  monographic  note  29  Am.  Dec.  384. 

As  to  rliphts  of  Tcndee  after  stoppay^  In 
transitu,  see  note  19  Am.  Rep.  87. 

As  to  note,  taking  of,  as  security,  part  pay- 
ment, etc.,  see  monographic  note  29  Am.  Dec; 
887. 

As  to  time  In  ^arhlch  riffht  of  stoppage  In 
transitu  may  be  exercised,  see  ante  8  2118  and 
note  par.  18. 

As  to  transit,  when  begins,  see  note  29  Am. 
Dec.  387. 

As  to  transit,  when  ends,  see  post  8  3078  and 
note. 

As  to  vendor  or  quasi  vendor  belns  only  per- 
son who  may  exercise  rlsht,  see  monographic 
note  29  Am.  Dec.  385.  386. 

As  to  ivalTcr  of  risrht  by  attachment  or  exe- 
cution, see  post  8  3079;  also  note  50  L.  R.  A. 
721. 
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As  to  w«vcliO«fl«  receipt,  dellTery  of  snillclCBt 
prima  fseto  to  pmrnm  title,  see  ante  |  2128  and 
note  par.  4. 

1.  UNDER  COMMON-LAW  RULB,  according 
to  rule  of  law  merchant,  which  has  become 
ingrafted  with  common  law,  shipper  or  con- 
signor of  goods  sent  upon  general  or  particu- 
lar credit,  as  upon  an  order  for  a  return  cargo 
when  there  is  no  specification,  or  specific  order 
and  purchase  of  articles  shipped,  has  a  right, 
in  event  of  actual  failure  of  consignee  or  pur- 
chaser, to  countermand  delivery  and  cause  them 
to  be  delivered  to  himself  or  to  some  other  for 
his  use;  and  this  right  ceases  only  with 
transitus  or  passage  of  goods  upon  an  actual 
or  constructive  delivery  thereof  to  consignee 
himself. — Illsley  vs.  Stubbs,  9  Mass.  65,  6  Am. 
Dec.  29.  34. 

a.  Carrier's  lien,  though  prior  to  vendor's, 
cannot  affect  right  of  vendor  to  stop  goods  in 
transitu. — Kan.  Rucker  vs.  Donovan,  13  Kan. 
251,  256,  19  Am.  Rep.  84.  Mass.  Potts  vs.  New 
York  &  N.  E.  R.  Co.,  131  Mass.  456,  41  Am.  Rep. 
247.  Pa.  Hays  vs.  MouiUe  &  Co.,  14  Pa.  St.  48. 
Bag.  Jackson  vs.  Nlchol,  5  BIng.  508. 

8.     Credit    glvea    to    origlBal    coaslgnees    by 

consignors  does  not  exclude  consignors  from 
right  of  stopping  goods  In  transitu,  and  upon 
insolvency  of  consignees. — Stubbs  vs.  Lund,  7 
Mass.  453,  5  Am.  Dec.  63.  See  Iowa.  Clapp  vs. 
Peck.  65  Iowa  270,  7  N.  W.  Rep.  687.  Me.  New- 
hall  vs.  Vargas,  13  Me.  93,  29  Am.  Dec.  489. 
MnMs.  Arnold  vs.  Delano,  58  Mass.  (4  Cush.) 
33.  50  Am.  Dec.  764;  Durgy  C.  &  U.  Co.  vs. 
O'Brien,  123  Mass.  12.  Mo.  Heinz  vs.  Railroad 
T.  Co.,  82  Mo.  233.  Neb.  Schuster  vs.  Carson, 
28  Neb.  612,  44  N.  W.  Rep.  734.  Pa.  Donath 
vs.  Broomhead.  7  Pa.  St  301;  Hays  vs.  Moullle 
&  Co..  14  Pa.  St.  4S.  Va.  Ho  watt  vs.  Davis, 
5  Munf.  34,  7  Am.  Dec.  681. 

4.  General  agent  of  consignor  may  stop 
goods  in  transit  on  behalf  of  his  principal. — 
Reynolds  vs.  Boston  &  M.  R.  Co.,  43  N.  H.  580; 
Chandler  vs.  Fulton,  10  Tex.  2,  60  Am.  Dec. 
188. 

6.  GOODS  PUT  ON  BOARD  CONSIGNBB'S 
VESSBL  to  be  transported  to  him  are  in  transit 
for  purpose  of  stoppage  until  they  come  to  con- 
signee's actual  possession. — Newhall  vs.  Var- 
gas, 13  Me.  93,  29  Am.  Dec.  489;  Stubbs  vs. 
Lund,  7  Mass.  453,  6  Am.  Dec.  63. 

6.  Rule  other ^vlse  wtaea  goods  aot  shipped 
to  consigoee. — Right  of  stoppage  by  vendor 
ceases  where  goods  are  shipped  on  board  a 
vessel  appointed  by  vendee,  to  be  transported, 
not  to  his  residence  or  to  be  received  by  him, 
but  to  other  markets. — Me.  Newhall  vs.  Var- 
gas, 13  Me.  93,  29  Am.  Dec.  489.  Mass.  Stubbs 
vs  Lund,  7  Mass.  453,  5  Am.  Dec.  63;  Rowley 
vs.  Bigelow,  29  Mass.  (12  Pick.)  307.  23  Am. 
Dec.  607.  Bag.  Noble  vs.  Adams,  7  Taunt  59, 
2  Eng.  C.  L.  259,  17  Rev.  Rep.  445. 

7.  Part  payment  by  vendee  upon  goods  does 
not  deprive  vendor  of  right.  —  Burnham  vs. 
Winsor,  5  Law  Rep.  507,  4  Fed.  Cas.  784. 

H,  Pay  meat  la  part  has  elEeet  oaly  to  dimin- 
ish Hen  pro  tanto  on  goods  detained. — Newhall 
vs.  Vargas,  13  Me.  93,  29  Am.  Dec.  489;  Hodg- 
son vs.  Loy,  7  Durnf.  &  E.  (7  T.  R.)  440,  4  Rev. 
Hep.    483. 


•.  PARTIBS  AGAINST  WHOM  RIGHT  MAY 
BB  BXBRCISBD. — Right  of  Stoppage  In  transitu 
is  equally  available  against  original  consignees 
and  against  their  assignees  for  benefit  of  cred- 
itors, and  such  assignees  for  benefit  of  cred- 
itors cannot  take  goods  without  tendering 
payment  for  price  of  the  goods. — Stanton  va 
Eager,  33  Mass.  (16  Pick.)  467,  476. 

10.  Right  Is  not  founded  upon  Idea  of  re- 
scission of  contract. — Hause  vs.  Judson,  4  Dana 
(Ky.)  7,  29  Am.  Dec.  377. 

As  to  stoppage  la  traasltv  aot  readadlag 
sale,  see  post  9  3080  and  note. 

11.  Right  to  stop  goods  in  transit  does  not 
depend  upon  payment  or  tender  of  freight. — 
Newhall  vs.  Vargas,  13  Me.  93,  29  Am.  Dec.  489. 

12.  RIGHT  CONTINUBS  so  long  as  carrier 
remains  in  possession  and  control  of  goods,  or 
until  there  has  been  an  actual  or  constructive 
delivery  to  vendee,  or  some  third  person  has 
acquired  a  bona  fide  right  to  them. — Jones  va 
Earl,  37  Cal.  680,  682,  99  Am.  Dec.  838. 

18.  RIGHT  TO  STOPPAGE  IN  TRANSITU 
IS  FAVORED  BT  liA^W^— Tufts  vs  Sylvester, 
79  Me.  213,  1  Am.  St  Rep.  303,  9  Atl.  Rep.  357; 
Newhall  vs.  Vargas,  18  Me.  93,  29  Am.  Dec 
4S9;   Cabeen  vs.  Campbell,  SO  Pa.  St.  254. 

14.     STOPPAGE  IN  TRANSITU  IS  A  RIGHT 

which  vendor  of  goods  upon  credit  has  to 
recall  them  or  retake  them  upon  discovery  of 
insolvency  of  vendee  before  goods  have  come 
into  his  possession  or  any  third  person  has 
acquired  bona  fide  rights  In  them. — Jones  vs. 
Earl,  37  Cal.  630,  632,  99  Am.  Dec.   338. 

16.     Right    Is    aot    alEeete4    or    impaired    by 

taking  the  bond,  bill,  or  note  of  the  purchaser. 
— Newhall  vs.  Vargas,  18  Me.  93,  29  Am.  Dec. 
489. 

16.  Note  for  purchase  price  In  hands  of  third 
person  defeats  right. — Bell  vs.  Moss,  6  Whart. 
(Pa.)   189;    Eaton  vs.  Cook,  32  Vt.  58. 

17.  TIME  IN  WHICH  RIGHT  MAY  BB  BX- 
BRCISBD.— Right  of  stoppage  in  transitu  may 
be  exercised  at  any  time  before  goods  reach 
their  ultimate  destination  and  come  into  pos- 
session of  consignee. — Coaa.  Agulrre  vs.  Par- 
melee,  22  Conn.  478.  Iowa.  McFetrldge  vs. 
Piper,  40  Iowa,  627.  Mass.  Stubbs  vs.  Lund, 
7  Mass.  453,  5  Am.  Dec.  63;  Stanton  vs.  Eager. 
33  Mass.  (16  Pick.)  467.  474;  Arnold  vs.  Delano. 
58  Mass.  (4  Cush.)  33;  Grout  vs.  Hill,  70  Mass. 
(4  Gray)  861;  Mohr  vs.  Boston  A  A«  R.  Co., 
106  Mass.  67;  Keeler  vs.  Goodwin,  111  Mass. 
490.  NeT.  More  vs.  Lott.  18  Nev.  376.  N.  T. 
Harris  vs.  Pratt,  17  N.  Y.  249;  Holbrook  va 
Vose,  6  Bosw.  (N.  T.)  76;  Mottram  vs.  Heyer,  5 
Den.  (N.  T.)  629;  Harris  vs.  Hart,  6  Duer 
(N.  Y.)  606.  Pa.  Cabeen  vs.  Campbell,  30 
Pa.  St.  254.  Wis.  Hoover  vs.  Tlbbits.  13  Wis. 
79. 

18.  TITLB  TO  GOODS  IN  TRANSIT.  — As- 
signment of  goods  In  transit  passes  title. — Har- 
ris vs.  De  Wolf,  4  Pet.  U.  S.  147,  bk.  7  L. 
ed.  811. 

10.  Coaslgaee  Is  owaer  of  goods  subject 
only  to  right  of  consignor  of  stoppage  In 
transitu. — Tebbs  vs.  Cleveland,  C.  C.  &  St  L.  R. 
Co.,  20  Ind.  App.  192,  50  N.  E.  Rep.  486. 

20.  Fact  that  right  of  stoppage  la  traaslta 
tximtm  Is  no  evidence  that  both  title  and  pos- 
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■ession  have  not  passed  to  buyers. — Cross  vs. 
0*Donnell,  44  N.  Y.  661. 

21.  Sale  la  abaolvte  aa  betiveea  Teador  aad 
vcadecy  subject  only  to  right  of  stoppage  In 
transitu,  which  is  in  the  nature  of  an  equitable 
Hen. — Buckley  vs.  Furniss,  15  Wend.  (N.  Y.) 
137,  142.  See  Cross  vs.  O'Donnell,  44  N.  Y.  661, 
4  Am.  Rep.   721. 

XL  Title  of  vcador  la  never  aitlrely  de« 
veated  until  goods  have  come  Into  possession 
of  vendee. — Parker  vs.  Mclver,  1  Desaus.  (S.  C.) 
274,  1  Am.  Dec.  656. 

28.  Title  of  sooda  paasea  to  vendee  when 
they  are  forwarded  pursuant  to  his  order,  but 
such  constitutes  only  constructive  and  not 
actual  delivery  to  vendee;  and  such  Interest  as 
vendee  had  was  subject  to  be  defeated  in  case 
of  Insolvency  by  exercise  of  vendor's  right  to 
stop  goods  before  they  came  to  actual  posses- 
sion of  purchaser. — Buckley  vs.  Furniss,  15 
Wend.  (N.  Y.)  137.  148.  See  Bills  vs.  Hunt,  8 
Bumf.  &  E.  (8  T.  R.)  464,  468,  1  Rev.  Rep.  748; 
Stokes  vs.  La  Riviere,  3  Durnf.  &  B.  (3  T.  R.) 
466.  8  East  397,  7  Rev.  Rep.  499. 

24.  VENDOR'S  RIGHT  AS  TO  GOODS  IN 
WAREHOUSE. — Right  remains  not  only  while 
goods  are  in  motion  and  while  they  are  in 
hands  of  carrier,  but  also  while  they  are  in 
hands  of  warehouseman  or  place  of  deposit 
connected  with  their  transmission  or  delivery. 
— O'Neil  vs.  Garrett,  6  Iowa  480;  Co  veil  vs. 
Hitchcock.  23  Wend.  (N.  Y.)  611. 

20.  VENDOR  WHO  HAS  SOLD  GOODS  ON 
CREDIT  has  right  to  stop  and  take  possession 
of  goods  when  vendee  is  insolvent  at  any  time 
before  their  arrival  at  place  of  destination  and 
going  into  actual  or  constructive  possession 
of  purchaser. — Blackman  vs.  Pierce,  23  Cal. 
r)08.  609,  611.  See  O'Neil  vs.  Garrett,  6  Iowa 
480. 

20.  VENDEE  ACTING  IN  GOOD  FAITH,  in 
all  cases  of  delivery  of  goods  to  common  car- 
rier for  the  purpose  of  transit  has  right  to 
Intercept  goods  before  they  reach  their  des- 
tination and  by  taking  actual  possession  of 
them  defeat  vendor's  lien. — ^Mohr  vs.  Boston  & 
A.  R.  Co.,  106  Mass.  67,  72. 

27.  WAREHOUSEMAN  WAIVES  HIS  LIEN 
FOR  CHARGES,  if  any,  upon  stating  to  agent 
of  vendor  at  time  of  demand  made  for  goods 
that  there  were  no  charges  thereon. — Blackman 
vs.  Pierce,  23  Cal.  608.  609.  612.  See  Everett 
vs.  Coffin,  6  Wend.  (N.  Y.)  603.  608,  22  Am. 
Dec.  551;  Everett  vs.  Saltus.  16  Wend.  (N.  Y.) 
474;  Saltus  vs.  Everett,  20  Wend.  (N.  Y.)  267, 
268,  32  Am.  Dec.  541. 

XL     ATTACHMENT    OR    EXECUTION    CRED- 
ITORS—RIGHTS OF. 

28.  ATTACHMENT  OR  EXECUTION  LEV- 
IED UPON  GOODS  BY  CREDITOR  of  vendee 
may  be  defeated  by  exercise  of  right  of 
stoppage  in  transitu  by  vendor. — Blackman  vs. 
Pierce,  23  Cal.  608.  609.   612. 

29.  GOODS  IN  TRANSIT  ARE  NOT  LIABLE 
TO  ATTACHMENT  upon  debts  of  absent  debtor 
where  rights  of  stoppage  in  transitu  has  been 
exercised. — Parker  vs.  Mclver,  1  Desaus.  (S.  C.) 
274,  1  Am.  Dec.  656. 

80.  No  Intervening  attaehment  or  execution 
•iriitnst  vendee  will   defeat  vendor's   right,   or 


be  allowed  to  Interpose  any  obstacle  to  vendor's 
resumption  of  possession. — Hays  vs.  Moullle  & 
Co.,  14  Pa.  St.  48;  Cabeen  vs.  Campbell,  80 
Pa.  St.  254.  See  Blackman  vs.  Pierce,  23  Cal. 
608,  611.  La.  Hepp  vs.  Glover,  16  La.  461,  36 
Am.  Dee.  206.  Mass.  Naylor  vs  Dennle,  26 
Mass.  <8  Pick.)  198,  19  Am.  Dec.  319;  Durgy 
C.  &  U.  Co.  vs.  O'Brien,  128  Mass.  12.  N.  Y. 
Buckley  vs.  Furniss,  16  Wend.  (N.  Y.)  187.  Pn. 
Eastern  Lumber  Co.  vs.  Gill  Com.  PL,  9  Pa.  Co. 
Ct.  Rep.  630.  Wis.  Sherman  vs.  Rugee,  66  Wis. 
846.  13  N.  W.  Rep.  841. 

SI.  LIEN  ACQUIRED  BY  LEVY  OF  AT- 
TACHMENT or  execution  operates  only  upon 
Interest  of  debtor,  but  cannot  defeat  para- 
mount right  of  a  stranger.  —  Blackman  vs. 
Pierce,  83  Cal.  508,  509,  612;  Buckley  vs.  Fur- 
niss, 16  Wend.  (N.  Y.)  187,  143. 

82.  PROCEEDS  OF  GOODS  SOLD  UNDER 
ATTACHMENT  by  general  creditors  of  vendee 
where  right  of  stoppage  in  transitu  had  been 
properly  exercised  by  vendor  should  be  held 
subject  to  rights  of  vendor,  as  the  goods  them- 
selves would  have  been  had  they  been  retained 
in  specie. — Hause  vs.  Judson,  4  Dana  (Ky.)  7, 
29  Am.  Dec.   877. 

88.  Right  of  stoppage  In  transitu  is  para- 
mount to  any  lien  on  goods  claimed  by 
third  person  against  purchaser. — Blackman  vs. 
Pierce,  23  Cal.  608,  509,  612.  See  O'Neil  vs. 
Garrett.   6   Iowa   480. 

54.  RIGHT  CANNOT  BE  SUPERSEDED  BY 
ATTACHMENT  at  suit  of  general  creditor  of 
vendee  levied  while  goods  are  in  transitu. — 
Hause  vs.  Judson.  4  Dana  (Ky.)  7,  29  Am.  Dec. 
377;  Smith  vs.  Goss,  1  Camp.  282,  10  Rev.  Rep. 
684.  See  Blackman  vs.  Pierce,  23  Cal.  508.  La. 
Hepp  vs.  Glover.  15  La.  461.  36  Am.  Dec.  206. 
Maim.  Naylor  vs.  Dennle,  25  Mass.  (8  Pick.)  198, 
19  Am.  Dec.  319;  Durgy  Cement  &  U.  Co.  vs. 
O'Brien.  123  Mass.  12.  Neb.  Schuster  vs.  Car- 
son. 28  Neb.  612.  44  N.  W.  Rep.  734.  N.  Y. 
Buckley  vs.  Furniss.  15  Wend.  (N.  Y.)  187.  Pa. 
Hays  vs.  Moullle  &  Co.,  14  Pa.  St.  48;  Eastern 
Lumber  Co.  vs.  Gill  Com.  PL,  9  Pa.  Co.  Ct.  Rep. 
630.  Wis.  Sherman  vs.  Rugee,  65  Wis.  846,  13 
N.  W.  Rep.  241. 

55.  SUBSEQUENT  PROCEEDINGS  UNDER 
ATTACHMENT  cannot  destroy  right  of  vendor 
if  such  right  was  asserted  before  goods  were 
actually  sold  and  dispersed  under  order  of 
chancellor  and  proceeds  appropriated  by  his 
decree. —  Hause  vs.  Judson.  4  Dana  (Ky.)  7, 
29  Am.  Dec.   877. 

Se.  VENDOR  HAS  PREFERENCE  OVER 
LEGAL  PROCESS  Of  general  creditor,  although 
but  for  the  suit  goods  would  have  fallen  to 
vendee. — Iowa.  Cox  vs.  Burns.  1  Iowa  64;  O'Neil 
vs.  Garrett,  6  Iowa  480.  Ky.  Hause  vs.  Jud- 
son. 4  Dana  (Ky.)  7.  29  Am.  Dec.  377.  Mas«. 
Naylor  vs.  Dennle,  25  Mass.  (8  Pick.)  198.  19 
Am.  Dec.  319.  N.  Y.  Buckley  vs.  Furniss.  16 
Wend.  (N.  Y.)  137;  Covell  vs.  Hitchcock.  23 
Wend.  (N.  Y.)  611.  Vt.  Sawyer  vs.  Joslin,  20 
Vt.   172.   49  Am.  Dec.   768. 

III.     BILLS    OF    LADING.     TRANSFER    OF— 
BONA    FIDE    PURCHASERS. 
37.     ASSIGNEES    OF    ORIGINAL    VENDEES 

With  full  notice  of  insolvency  of  their  assignors 
stand   precisely   in   place   of   original   vendees. 
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and  not  in  place  of  bona  fide  purchasers  claim* 
ing  under  bill  of  ladingr,  without  notice  of  any 
lien,  set-off,  or  adverse  claim. — Stanton  vs. 
Eager.  33  Mass.  (16  Pick.)  467,  476. 

38.  By  asslsmnent  of  bill  of  ladlns  legral 
title  passes  to  bona  flde  purchaser  for  valuable 
consideration  before  stoppagre  is  exercised,  and 
lien  of  vendor  ceases  as  asrainst  the  assigrnee, 
on  well-known  principle  that  a  secret  trust 
will  not  be  enforced  as  against  a  bona  flde 
holder  for  value  of  legal  title. — Newhall  vs. 
Central  Pac.  R.  Co.,  61  Cal.  846,  860,  21  Am. 
Rep.  713. 

89.  ATTEMPT  BT  VENDOR  TO  STOP  GOODS 
IN  TRANSITU  will  be  unavailing  as  against 
assignee  of  bill  of  lading  who  took  It  in  good 
faith  for  valuable  consideration  in  usual  course 
of  business  before  attempted  stoppage. — New« 
hall  vs.  Central  Pac.  R.  Co.,  61  Cal.  846,  849, 
21  Am.  Rep.  713.  See  Lickbarrow  vs.  Mason, 
2  Durnf.  &  E.  (2  T.  R.)  63,  1  Rev.  Rep.  426. 

40.  ASSIGNMENT  OF  BILIi  OF  LADING  de- 
feats right  of  vendor  to  stop  goods  in  transitu 
when  made  to  bona  flde  purchaser. — Newhall 
vs.  Central  Pac.  R.  Co.,  61  Cal.  846.  860,  21  Am. 
Rep.  713.  See  Ala.  Loeb  vs.  Peters.  63  Ala. 
243,  35  Am.  Rep.  17.  Iowa.  McFetridge  vs. 
Piper.  40  Iowa  627.  Maaa.  Stanton  vs.  Eager, 
83  Mass.  (16  Pick.)  467,  476;  Seymour  vs.  New- 
ton, 105  Mass.  272,  275.  Mo.  Dymock  vs.  Mis- 
souri, K.  &  T.  R.  Co.,  64  Mo.  App.  400.  N.  Y. 
Dows  vs.  Perrin.  16  N.  Y.  326;  Dows  vs.  Greene, 
24  N.  Y.  638;  Becker  vs.  Hallgarten,  86  N.  Y. 
167;   Hollingsworth  vs.  Napier,  8  Cai.  182.  2  Am. 


Dec.  268;  Ives  vs.  Polak,  14  How.  Pr.  411.  Oklo. 
Calahan  vs.  Babcock.  21  Ohio  St.  281,  8  Am. 
Rep.  63;  Wheeling  &  L.  E.  R.  Co.  vs.  Koontx, 
16  Ohio  Circuit  Ct.  288.  Tenn.  Boyd  vs.  Mosely. 
32  Tenn.  661.  Tcz.  Missouri  Pac  R.  Co.  vs. 
Heidenheimer,  82  Tex.  195.  27  Am.  St.  Rep. 
861.  17  S.  W.  Rep.  608.  Fed«  Castanola  vs. 
Missouri  Pac.  R.  Co.,  24  Fed.  Rep.  267;  Shep- 
pard  vs.  Newhall.  47  Fed.  Rep.  468  (case  arising' 
In  California).  Kng,  Bartram  vs.  Farebrother, 
4  Ring.  679,  16  Eng.  C.  L.  79,  29  Rev.  Rep.  639. 

41*     Rlffht  of  stopplnv  all  s«»oda  shipped  on 

credit  and  risk  of  consignee  remains  until 
they  come  into  consignee's  actual  possession 
at  termination  of  voyage,  unless  he  shall  have 
previously  sold  them  for  valuable  considera- 
tion and  in  good  faith,  and  indorsed  over  bill 
of  lading  to  purchaser. — Stubbs  vs.  Lund,  7 
Mass.  463,  6  Am.  Dec  68. 

42.     Bill  of  lading  given  aa  collateral  acevr- 

Ity  gives  to  bona  flde  holder  superior  right  to 
vendor. — ^Dymock  v«.  Missouri,  K.  &  T.  R.  Co., 
64  Mo.  App.  400. 

48.  A  stranger  advanelny  money  on  faith  of 
vendee's  apparently  good  title  Is  not  bound,  at 
his  peril,  to  ascertain  whether  possibly  vendor 
may  have  notified  carrier  that  goods  are 
stopped  in  transitu. — ^Newhall  vs.  Central  Pac 
R.  Co..  51  Cal.  846,  351.  21  Am.  Rep.  713. 

44.     TRANSFER   OF   BILIj    OF   IjADING    BY 
WAY  OF  MORTGAGE  OR   PLEDGE  does   not 
deprive  vendor  of  right. — Chandler  va.  Fulton 
10  Tex.  2.  60  Ana.  Dec  188. 


§  3077.  WHAT  IS  INSOLVENCY  OF  CONSIGNEE.  A  person  is  insolvent, 
within  the  meaning  of  the  last  section,  when  he  ceases  to  pay  his  debts  in  the  man- 
ner usual  with  persons  of  his  business,  or  when  he  declares  his  inability  or  un- 
willingness to  do  80.  History:    Enacted  March  21,  1872. 


1.  Absconding  of  vendee  not  sufficient  basis  of 

right. 

2.  Consignor's  right  to  judge  of  danger  of  in- 

solvency. 
8.  Failure  of  consignee  to  pay  debts   generally 
sufficient. 

4.  Inability  or  unwillingness  of  vendee  to  pay 

debts,  effect  of. 

5.  Insolvency  is  basis  of  consignor's  right. 

6.  Insolvency  must  intervene  between  sale  and 

stoppage  in  transitu. 

7.  Same — Compare  rule  as  to  right  of  consignor 

to   stop    goods   whether   insolvency   occurs 
before  or  after  shipment. 

8.  Same — Vendor  has  right  to  stop  goods  when 

insolvency  becomes  known. 

9.  Judgments,  etc.,  as  evidence  of  insolvency. 

10.  Knowledge  of  insolvency  at  time  of  sale  pre- 

cludes exercise  of  right. 

11.  Ejiowledge  of  insolvency  has  bearing  upon 

question  of  good  faith. 

12.  Technical   insolvency   sufficient   to   authorize 

exercise  of  right. 

As  to  iDKolvency,  what  constltates^  ctcy  see 

monographic  note  29  Am.  Dec  886,  387. 

1.  ABSCOH^DING  OF  TISNDBE  NOT  SUFFI- 
CIENT as  basis  upon  which  right  may  be 
exercised. — Smith  vs.  Barker,  102  Ala.  679,  15 
So.    Rep.    340. 


2.  CONSIGNORS  HAVSS  A  RIGHT  TO 
JUDGES  FOR  TII£:BISEL.VE:s  of  the  danger  of 
such  insolvency  and  to  take  measures  to  guard 
against  it  by  stopping  goods  in  transitu 
should  insolvency  occur  before  goods  come  to 
possession  of  consignees. — Stanton  vs.  Eager, 
88  Mass.    (16   Pick.)    467,   475. 

8.  FAILURES  OF  CONSIGNESES  TO  PAT 
DESBTS  is  sufficient  as  basis  of  exercise  of 
right  by  vendor  of  right  of  stoppage  In  tran- 
situ upon  ground  of  insolvency. — ^More  vs. 
Lott,  18  Nev.  376;  Chandler  vs.  Fulton,  10  Tex. 
2,   60   Am.   Dec.   188. 

4,  INABILITT  OR  UlTWILLINGNESSS  OF 
TESNDEE  to  pay  debts  in  usual  manner  con- 
stitutes such  insolvency  as  to  give  right  to 
vendor  of  stoppage  in  transitu. — Ky.  Seacomb 
vs.  Nutt,  53  Ky.  (14  B.  Mon.)  324.  Bid.  O'Brien 
vs.  Norris,  16  Md.  122,  77  Am.  Dec.  284.  N.  H. 
Reynolds  vs.  Boston  A  M.  R.  Co.,  43  N.  H.  580; 
Inslee  vs.  I<ane.  57  N.  H.  454.  Nev.  More  vs. 
Lott,  13  Nev.  376.  Ohio.  Schaettle  vs.  Bene- 
dict, 11  DIsn.  445;  Benedict  vs.  Schaettle,  12 
Ohio  St.  515.  Pa.  Hays  vs.  Mouille  A  Co..  14 
Pa.  St.  48;  Bender  vs.  Bowan,  2  Pears.  517, 
2  Leg.  Gaz.  178.  Tex.  Chandler  vs.  4^*ulton,  10 
Tex.  2.  60  Am.  Dec.  188.  Wl».  Jeffrie  vs.  Fitch- 
burg  R,  Co.,  93  Wis.  250,  57  Am.  St.  Rep.  919,  33 
L.  R.  A.  351,  67  N.  W.  Rep.  24.  FeO.  The  K  H. 
Pray,  27  Fed.  Rep.  474. 
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B.  INSOLTENCT  MUST  DB  SHOWN  AS 
BASIS  for  exercise  of  right  of  Btoppaire  In 
transitu. — ^Ala.  Bayonne  K.  Co.  vs.  Umben- 
hauer,  107  Ala.  496,  18  So.  Rep.  175,  64  Am. 
St.  Rep.  114.  Mich.  Gustine  vs.  Phillips.  88 
Mich.  674.  Mont.  Walsh  vs.  Blakely,  6  Mont. 
194.  9  Pac.  Rep.  809.  Nell.  Chicago,  B.  A  Q.  R. 
Co.  vs.  Painter,  15  Neb.  894.  896,  19  N.  W.  Rep. 
488;  Schuster  vs.  Carson,  28  Neb.  612,  44  N.  W. 
Rep.  734.  N.  Y.  Stevens  vs.  Wheeler,  27  Barb. 
668.  Fed.  Ryberg  vs.  Snell,  2  Wash.  C.  C.  403, 
21   Fed.  Cas.   117. 

«.  INSOIiVBNCT  MUST  INTBRVBNB  BB- 
T^VEBN  SALB  AND  BXBRGISB  OF  RIGHT  OF 

stoppage  in  transitu,  and  if  consignee  was  in 
fact  Insolvent  at  time  of  sale,  right  of  stop- 
page in  transitu  in  absence  of  fraud  on  part 
of  consignee  cannot  be  exercised  by  consignor, 
even  though  igrnorant  of  the  Insolvency.— 
Rogers   vs.   Thomas,   20   Conn.   68,   63. 

7.  Compare  rule  stated  in  preceding  para- 
graph, which  apt>ears  to  be  an  extreme  case 
and  not  based  upon  authority,  with  rule  hold- 
ing that  if  there  be  inability  on  part  of  con- 
signee to  p4y,  it  can  make  no  difference 
whether  insolvency  was  produced  by  causes 
or  shown  by  acts,  at  a  period  before  or  after 
day  of  sale,  and  that  consignor  should  be  al- 
lowed to  exercise  right  in  any  case  of  in- 
solvency where  he  has  not  precluded  him- 
self through  knowledge,  or  otherwise,  by  some 
act  of  waiver  of  his  right. — Benedict  vs. 
Schaettle.  12  Ohio  St.  616.  See  Newhall  vs. 
Central  Pac.  R.  Co.,  51  Cal.  845.  350,  21  Am. 
Rep.  713.     Mass.    Stubbs  vs.  Lund.  7  Mass.  453, 

5  Am.   Dec.   63;  Ilsley  vs.   Stubbs.   9   Mass.   65, 

6  Am.  Dec.  29.  N.  Y.  Buckley  vs.  Furniss,  15 
Wend.  (N.  Y.)  137.  Pa.  Hays  vs.  Kiouille  & 
Co.,  14  Pa.  St.  48.  Fed.  Biggs  vs.  Barry,  2 
Curt.  C.  C.  259,  3  Fed.  Cas.  361. 

8.  Knowledge  of  lasolveney  at  any  time 
before    delivery    to    vendee    is    sufficient   upon 


which  to  base  right  of  stoppage  in  transitu. — 
Ala.  Loeb  vs.  Peters,  63  Ala.  248.  85  Am.  Rep. 
17.  Kan.  Rucker  vs.  Donovan,  18  Kan.  251. 
19  Am.  Rep.  94.  Md.  O'Brien  vs.  Norris,  16 
Md.  122,  77  Am.  Dec.  284.  La.  Blum  &  Co.  vs. 
Marks,  21  La.  Ann.  268,  99  Am.  Dec.  725. 
Mass.  Naylor  vs.  Dennie,  25  Mass.  (8  Pick.) 
198,  19  Am.  Dec  819.  Mo.  Schwabacher  vs. 
Kane,  13  Mo.  App.  126.  N.  O.  Farrell  vs. 
Richmond  &  D.  R.  Co..  102  N.  C.  390,  9  S.  E. 
Rep.  802,  8  Lb  R.  A.  647,  11  Am.  St.  Rep.  760. 
N.  H.  Reynolds  vs.  Boston  A  M.  R.  Co.,  t3 
N.  H.  580.  N.  Y.  Stevens  vs.  Wheeler,  27 
Barb.  658;  Buckley  vs.  Furniss,  15  Wend. 
(N.  Y.)  187.  Ohio.  Jordan  B.  &  Co.  va  James. 
6  Ohio  88;  Benedict  vs.  Schaettle.  12  Ohio  St. 
616.     Pa.    White  vs.  Welsh,  38  Pa,  St.  896. 

9.  Judgment  and  attachments  not  infre- 
quently furnish  the  first  public  evidence  of  In- 
solvency of  a  trader. — ^Buckley  vs.  Furniss,  15 
Wend.  (N.  Y.)  187.  148. 

10.  KNOIITLBDGB  OF  IN80LTBNCY  OF 
TBNDBB  existing  at  time  of  sale  precludes 
exercise  of  right  of  stoppage  in  transitu. — 
Blum  vs.  Marks,  21  La.  Ann.  268;  O'Brien  vs. 
Norris,  16  Md.  182;  Bvans  Garden  C.  Co.  vs. 
Missouri.  K.  &  T.  R.  Co..  64  Mo.  App.  305;  Fenk- 
hausen  vs.  Fellows,  20  Nev.  812,  21  Pac  Rep. 
886;  Buckley  va.  Furniss.  16  Wend.  (N.  Y.) 
137,  148. 

11.  KNO^inLBDGB  OF  INSOIiVBNCY  has 
bearing  upon  question  of  subsequent  vendee's 
good  faith. — ^Loeb  vs.  Peters,  63  Ala.  243.  35 
Am.  Rep.  17. 

12.  TBCHNICAIi  INSOLVENCY  IS  SUFFI- 
CIENT TO  AUTHORIZE  RIGHT  of  stoppage  in 
transitu;  that  is,  such  insolvency  as  arises  in 
popular  sense  fi'om  general  inability  to  pay 
debts,  and  in  mercantile  sense  from  stoppage 
of  payment  or  failure  in  one's  circumstances. 
as  evinced  by  some  overt  act. — Rogers  vs. 
Thomas,  20  Conn.   53,  60. 


§307&  TRANSIT,  WHEN  ENDED.  The  transit  of  property  is  at  an  end 
when  it  comes  into  the  possession  of  the  consignee,  or  into  that  of  his  agent, 
unless  such  agent  is  employed  merely  to  forward  the  property  to  the  consignee. 

History:   Enacted  March  21,  1872. 


I.    Delivery,  What  Constitutes — ^Agents  and  For- 
warders. 

1.  Actual  delivery  to  consignee,  eifect  of. 

2.  Constructive  possession. 

3.  Common    carriers,    etc.,    not    ordinarily 

assents. 
4, 5.  Delivery  to  agent  of  vendee  defeats  con* 
signer's  right. 

6.  Delivery  to  person  not  direct  agent,  ef- 

fect of. 

7.  Delivery  to  forwarding  house,  effect  of. 

8.  Delivery   on   board   vessel  appointed   by 

vendee,  effect  of. 

9.  Delivery  when  tainted  by  fraud,  effect  of. 

10.  Depositing  goods  at  intermediate  point, 

effect  of. 

11.  Same — Intermediate  delivery  to  give  goods 

new  destination,  effect  of. 

12.  Delivery  to  third  person  to  convey,  effect 

of. 

13.  Delivery  of  portion  of  goods  to  vendee, 

effect  of. 


14.  Deposit  upon  wharf  used  by  vendee  con- 

stitutes delivery. 

15.  Deposit   in   warehouse,   when   constitutes 

delivery. 

16.  Delivery  to  warehouseman,  etc.,  in  gen- 

eral not  delivery. 

17.  Entry  of  goods  at  custom-house  not  de- 

livery. 

18.  Entry  of  goods  in  appointed  warehouse 

constitutes  delivery. 
19, 20.  Goods  in  government  warehouse  deemed 

to  be  in  transit,  same  as  to  goods  in 

public  store. 
21,22.  Goods    shipped   in   vendee's    own    vessel 

deemed  to  be  in  transit. 

23.  Goods  in  carrier's  freight  house  are  in 

transit. 

24.  Local  carrier,  effect  of  delivery  to. 

25.  Possession  ts^en  of  goods  by  vendee  en 

route,  effect  of. 
26, 27.  Bight  to  stop  goods  in  transitu,  when  ter- 
minated in  general. 
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28.  Constrnctive  delivery  to  third  person  to 

convej  not  sufficient. 

29.  Storage  in  warehouse  by  carrier  as  con- 

signee's agenty  effect  of. 
80.  Stoppage  in  transitu  as  against  goods  in 
warehouse  at  place  of  destination. 

31.  Transit,  how  long  continues. 

32.  Unequivocal  acts  of  possession  and  owner- 

ship by  vendee,  effect  of. 

33.  Unpaid  vendor,  right  to  stop  goods  before 

reaching  original  destination. 
84.  Warehouseman  not  general  agent,  deemed 
to  be  middleman. 
TI.    Practice. 

35.  Evidence— Acts  of  ownership  by  vendee 

as  proof  of  delivery. 

36.  Instruction,  when  erroneous. 

37.  Delivery  is  question  of  fact. 

L     DELIVERY— WHAT      CONSTITUTES— 
AGENTS   AND   FORWARDERS. 

A*  to  acta  of  ownerahlp  as  crldcBOe  of  dellT- 
cry  and  poMieMloiif  see  monographic  note  29 
Am.  Dec.  891,  392. 

Am  to  Mil  of  ladins  mm  syiiibol  of  property 
respecting  dcllTcry,  see  ante  §  2126  and  note 
par.  2. 

As  to  eapaclty  in  whieh  carrier  rccel-vea  ffooda 
as  determining  when  transit  ends,  see  note  60 
Am.  Rep.  51-55. 

As  to  carrier  exonerated  by  dell-very  accord- 
Ins  to  Mil  of  ladlnsy  see  ante  9  2131  and  note. 

As  to  cottslvnce  allowing  Koods  to  remain 
In  carrier's  hands,  effect  of»  9te^  see  note  60 
Am.  Rep.  51. 

\s  to  Gonstmctlve  delivery  defeating  rlstaty 
see   note   60  Am.   Rep.   62. 

As  to  delivery,  what  constitutes,  etc,  see 
note  60  Am.  Rep.  52. 

As  to  dellTcry  of  bill  of  ladlnar,  effect  of, 
see  ante  |  212S  and  note  par.  2  and  ante  S  3076 
and  note  para.  37-44. 

As  to  delivery  ending  transltvs,  see  mono- 
grraphic  note  29  Am.  Dec.   889,   390. 

As  to  dellTcry  on  board  vessel  or  other  xehU 
clc  of  vendee,  see  monographic  note  29  Am. 
Dec.  388. 

As  to  soods  awaiting  -vendee's  farther  or- 
ders. Bee   monos^raphic   note   29   Am.    Dec.   890. 

As  to  aroods  In  'warehoose,  relatlTo  rights 
of  conslsnor  and  conslsnee,  etc.,  see  note  29 
Am.  Dec   388. 

As  to  non-delivery  belnff  essential  mrounA 
of  rlsht,  see  note   60  Am.  Rep.   52. 

As  to  part  delivery,  see  monoenraphlc  note 
29   Am.   Dec.    891. 

As  to  rlsht  of  stoppage  la  transltv,  delivery, 
^tc*^  see  monographic  note  19  Am.  Rep.  84. 

As  to  rlsht  of  stoppage  In  transltn,  how 
lonff  rlsht  contlnnes,  see   1  Am.   St.   Rep.    312. 

As  to  transit,  beslnnlns  And  end  of,  etc., 
see  notes  29  Am.  Dec.  387-391;  19  Am.  Rep. 
90,   91;    60   Am.   Rep.    67. 

As  to  Tcndee's  refusal  to  receive  voods,  see 
monographic  note  29  Am.  Dec.  392. 

1.  ACTUAL.  DELIVERY  AND  POSSESSION 
OF  GOODS  BY  CONSIGNEE:  will  devest  con- 
signor of  his  lesal  rigrht  to  stop  them  in 
transitu. — Parker  vs.  Mclver,  1  Desaus.  (S.  C.) 
274,  1  Am.  Dec.  656;  Lane  vs.  Robinson,  57 
Ky.    (18    B.    Mon.)    623;    United    States    W.    E. 


ft  P.  Co.  va.  Oliver,  16  Neb.  CIS.  SI  N.  W.  Bap. 

463. 

2.  CONSTRUCTITB  POSSESSION  of  cott- 
aigrnee  by  delivery  of  groods  to  special  agrent 
named  by  him  for  purpose  of  tranamisslon 
is  not  regarded  as  such  actual  delivery  to 
consiernee  himself  as  will  defeat  vendor's  right 
of  stoppage  in  transitu,  and  before  vendee 
had  actually  taken  possession  vendor  has 
right  to  countermand  delivery  in  event  of 
insolvency. — Stokes  vs.  La  Riviere.  3  Durnf. 
&  E.  (3  T.  R.)  466,  8  Bast  397.  7  Rev.  Rep.  499. 

S.  COMMON  CARRIERS,  RECEIVERS,  AND 
FORWARDERS  of  goods  are  not  ordinarily 
deemed  agents  of  vendee. — Hause  vs.  Judson, 
4  Dana  (Ky.)  7,  29  Am.  Dec.  377. 

4.  Delivery  to  agent  of  vendee  defeats  con- 
signor's right. — Stevens  vs.  Wheeler,  27  Barb. 
(N.  Y.)    658. 

5.  Where  agents  of  vendee  compaay  re- 
ceived loss  for  his  principal,  held  to  amount 
to  such  delivery  as  deprived  seller  of  right 
of  stoppage  in  transitu. — Muskegon  Booming 
Co.  vs.  Underhill,  43  Mich.  629,  6  N.  W.  Rep. 
1073. 

«.     DELIVERY    IN    C017RSE    OF    TRANSIT 

to  person  not  direct  agent  of  vendee  does  not 
affect  vendor's  rights. — Lewis  vs.  Sharvey,  58 
Minn.   464.   69  N.   W.  Rep.    1096. 

7.  DELIVERY    TO    FOR'WARDING    HOUSE 

for  shipment  of  buyer  does  not  end  right  of 
stoppage. — Hays  vs.   Moullle,   14   Pa.   St.   48. 

8.  DELIVERY  OF  GOODS  ON  BOARD  OF 
VESSEL  appointed  by  vendee  to  receive  them, 
not  for  purpose  of  transmission  to  himself, 
or  to  place  appointed  by  him  to  be  delivered 
there  for  his  use.  but  to  be  shipped  by  such 
vessel,  in  his  name,  from  his  own  place  of 
residence  and  business,  to  third  person,  is  a 
termination  of  the  transit,  and  the  right  of  the 
vendor  to  stop  in  transitu  was  at  an  end." 
Rowley  vs.  Blgelow,  29  Mass.  (12  Pick.)  307. 
23  Am.  Dec.  607.  See  Noble  va.  Adams,  7 
Taunt.  59,  2  Eng.  C.  L.  259,  17  Rev.  Rep.    445. 

9.  DELIVERY  OF   GOODS   TO    CONSIGNEE 

when  such  delivery  is  tainted  by  fraud,  is 
voidable,  and  vendors  might  avoid  it  and  re- 
claim property  or  affirm  sale  and  claim  the 
price. — Rowley  vs.  Bigelow,  29  Mass.  (12  Pick.) 
307.  23  Am.  Dee.  607. 

10.  DEPOSITING  GOODS  AT  AN  INTER- 
MEDIATE POINT  with  an  agent  of  vendee 
for  the  purpose  of  being  forwarded  does  not 
terminate  the  transitua. — ^Markwald  va.  Cred- 
itora,  7  Cal.  213,  214;  Blackman  vs.  Pierce. 
23  Cal.  508.  609,   611. 

11.  Where  Intermediate  delivery  occvm  be- 
fore   seoda    reach    their    ultimate    destliuttloB 

and  party  to  whom  they  are  delivered  hos 
authority  to  receive  them,  and  gives  to  them 
a  new  destination  not  originally  intended, 
transitus  is  at  an  end. — Cabeen  va.  Campbell, 
30  Pa.  St  264. 

la.  DELIVERY  TO  THIRD  PERSONS  TO 
CONVEY  to  vendee  is  not  sufficient  to  defeat 
lien  of  vendor. — Blanchard  vs.  Beale,  8  Durnf. 
&  E.    (3  T.  R.)   444,  466,  4  Rev.   Rep.   486. 

13.  DELIVERY  OF  PORTION  OF  GOODS 
TO  VENDEE  does  not  destroy  right  of  vendor 
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to  Stop  remainlnff  portion  which  was  stUl 
on  the  way  between  vendor  and  vendee,  al<- 
though  all  the  property  was  ordered  at  one 
time  and  forwarded  by  one  conveyance  and 
separated  at  end  of  Journey. — Buckley  vs. 
Furnlss.  17  Wend.  (N.  Y.)  504.  See  Hanson 
vs.  Meyer,  <  East  614,  8  Rev.  Rep.  672. 

14.  DBPOSIT  UPON  VTHARF  USED  BT 
V1:NDBE!»  held  to  constitute  delivery. — Saw- 
yer vs.  Joslln,  20  Vt.  172,  49  Am.  Dec.  768. 

15.  Deposit  in  warehouse  subject  to  con« 
trol  of  vendee  is  delivery. — Frazer  vs.  Hillard, 
2    Strob.    (a    C.)    809. 

16.  Delivery  to  warehouseman  or  wharf- 
inger at  place  of  ultimate  destination  of  goods, 
who  does  not  receive  them  as  mere  agent  of 
buyer,  but  in  ordinary  course  of  his  business 
as  middleman,  is  not  constructive  delivery  to 
purchaser  so  as  to  put  an  end  to  right  of 
stoppage  in  transitu. — O'Neil  vs.  Qarrett,  6 
Iowa  480;  Edwards  vs.  Brewer,  8  Mees.  A 
W.  875. 

17.  Entry  of  goods  and  payment  of  duties 
at  custom-house  of  port  of  destination  does 
not  constitute  such  delivery  as  to  defeat  right 
of  stoppage  in  transitu. — Harris  vs.  Hart,  6 
Duer  606;  Harris  vs.  Pratt,  17  N.  Y.  249. 

18.  Entry  of  goods  in  bonded  warehouse 
terminates  right  of  stoppage  in  transitu. — 
Cartwrlght  vs.   Wilmerdlng,   24  N.  Y.   521. 

19.  Goods  in  government  warehouse  are 
deemed  to  be  in  hands  of  Intermediate  agent 
on  their  way  to  vendee. — Mohr  vs.  Boston  & 
A.   R.   Co.,    106   Mass.    67,   71. 

20.  Goods  in  public  store  awaiting  pay- 
ment of  duties  are  deemed  to  be  in  transit, 
and  vendor  has  right  of  stoppage  in  transitu 
as  against  such  goods. — Western  Trans.  Co. 
vs.  Hawley,  1  Daly  (N.  Y.)  327. 

21.  GOODS  SHIPPED  IN  TENDEB'S  OWN 
SHIP  are  not  at  end  of  transit  until  destina- 
tion is  reached. — Newhall  va  Vargas,  18  Me. 
98.  29  Am.  Dec.  489;  Mohr  vs.  Boston  &  A.  R. 
Co.,  106  Mass.  67,  71;  Stubbs  vs.  Lund,  7  Mass. 
463,   6   Am.   Deo.   68. 

22.  Same — Right  to  stop  goods  in  transit 
continues  after  shipment  of  goods  consigned 
on  credit  and  delivered  on  board  of  ship  char- 
tered by  consignee  to  be  imported  by  him. — 
Stubbs  vs.  Liund.  7  Mass.  453,  5  Am.  Dec.  63; 
Bohtlingk  vs.  Inglis,  8  East  881,  7  Rev.  Rep. 
490. 

23.  Goods  in  carrier's  freight  house  renders 
them  subject  to  right  of  stoppage  in  transitu. 
— Powell  vs.  McKechnie,  8  Dak.  819,  19  N.  W. 
Rep.   410. 

24.  liocal    carrier,    cfleet    of    delivery    to» — 

Right  of  stoppage  in  transitu  attaches  to 
goods  in  hands  of  local  carrier  for  delivery  to 
consignee. — White   vs.   Mitchell,    88   Mich.    890. 

25.  POSSESSION  TAKEN  OF  GOODS  BY 
VENDEE  EN  ROUTE  amounts  to  delivery  and 
defeats  vendor's  lien. — Mohr  vs.  Boston  &  A. 
R.  Co.,  106  Mass.  67,  72. 

28.     RIGHT  TO  STOP  GOODS  IN  TRANSITU 

exists  until  they  arrive  at  termination  of 
their  Journey,  or  have  come  into  possession  of 
consignee. — ^Markwald  vs.  Creditors,  7  Cal.  218, 
214. 


27«     Right    may    be    exercised    at    any   time 

before  actual  delivery, — Me.  Newhall  vs.  Var- 
gas, 18  Me.  93,  29  Am.  Dec.  489.  Maes.  Stubbs 
vs.  Lund,  7  Mass.  463,  5  Am.  Dec.  63;  Naylor 
vs.  Dennle,  25  Mass.  (8  Pick.)  198,  19  Am.  Dec. 
319.  N.  H.  Atkins  vs.  Colby,  20  N.  H.  154; 
Hall  vs.  Dimond,  63  N.  H.  665,  8  Atl.  Rep.  423. 
N.  Y.  Stevens  vs.  Wheeler,  27  Barb.  658;  Lupin 
vs.  Marie,  2  Paige  169.  Nev.  More  vs.  Lott, 
13  Nev.  876.  Ohio.  Jordan  vs.  James,  5  Ohio 
88.  Pa.  Hays  vs.  Moullle  &  Co.,  14  Pa.  St. 
48;  Cabeen  vs.  Campbell,  30  Pa.  St.  254.  Fed. 
The  Natchez,  31  Fed.  Rep.  615;  Conyers  vs. 
Ennls,  2  Mas.  C.  C.  236,  6  Fed.  Cas.  377. 

28.  Coastractlve  delivery  to  third  pemoa 
to  convey  is  not  sufficient. — Parker  vs.  Mclver, 
1  Desaus.  (S.  C.)  274,  1  Am.  Dec.  656;  Blan- 
chard  vs.  Beale,  8  Durnf.  &  E.  (3  T.  R.)  466, 
4  Rev.  Rep.  486. 

29.  Storage  in  warehouse  by  carrier  as 
consignee's  agent  completes  delivery. — McFet- 
ridge  vs.  Piper,  40  Iowa  627. 

30.  Stoppage  in  transitu  exercised  against 
goods  in  warehouse  at  place  of  destination. — 
Symns  vs.  Schotten,  86  Kan.  810,  10  Pac.  Rep. 
828. 

81.  Transit  continues  until  termination  of 
voyage. — Stubbs  vs.  Lund,  7  Mass.  453,  5  Am. 
Dec.   63. 

82.  UNB<|VIVOCAL  ACT  OF  POSSESSION 
AND  OWNBRSHIP,  as  to  whole  quantity  sold, 
on  part  of  buyer  terminates  vendor's  right 
to  stop  goods. — Buckley  vs.  Furnlss.  17  Wend. 
(N.  Y.)  504;  Hanson  vs.  Meyer,  6  East  614,  8 
Rev.   Rep.   672. 

83.  Unpaid  vendor  has  right  to  retake  goods 
before  they  have  arrived  at  original  destina- 
tion by  the  purchaser. — Cabeen  vs.  Campbell, 
80  Pa.  St.  264;  Whitehead  vs.  Anderson,  9 
Mees.   &  W.   534. 

24,  WARBHOUSBMAN  WHO  IS  NOT  GDN- 
SSRAIi  AGBNT  of  either  vendor  or  vendee  is 
a  middleman  merely,  and  delivery  to  such 
warehouseman  is  not  such  constructive  de- 
livery to  purchaser  as  to  devest  of  right  of 
stoppage  in  transitu. — Covell  vs.  Hitchcock, 
23  Wend.  (N.  Y.)  611.  See  Bdwards  vs.  Brewer, 
a  Mees.   &  W.  876. 

IL  PRACTICE. 
85.  BVIDENGB. — Any  act  of  ownership  ex- 
ercised by  vendee  Is  evidence  of  delivery  or 
of  such  actual  or  constructive  possession  as 
constitutes  delivery. — Tenn.  Tread  well  vs. 
Aydlett,  9  Heisk.  (Tenn.)  388.  Vt.  Eaton  vs. 
Cook,  82  Vt.  58.  Eng.  Wright  vs.  Lawes,  4 
Esp.  82;  Poster  vs.  Frampton,  6  Barn.  A  C. 
107,  111,  13  Eng.  C.  L.  Ill,  30  Rev.  Rep,  255; 
Jones  vs.  Jones,  8  Mees.  A  W.  431;  Cooper  vs. 
Bi»l,  8  H.  &  C.  722. 

8«.  INSTRUCTION  TO  EFFECT  "THAT 
DELIVERY  AT  WHARF  IS  NOT  SUFFICIENT, 

unless  notice  be  previously  given  to  vendee 
of  arrival  of  goods,  and  that  sufficient  time 
be  allowed  to  enable  him  to  receive  and  re- 
move them,"  held  erroneous,  upon  question  as 
to  right  of  stoppage  in  transitu. — Thompson 
vs.  Paige,  16  Cal.  77. 

VT.  (QUESTION  OF  FACT,  DELIVERY  AS.— 
Question  as  to  whether  there  was  actual  de- 
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]lvery   of   ffoods   such   as  would   defeat   rlsht      fact — Hoover  vs.  Tlbblts,  18  Wis.   89;  Rogrers 
of  vendor  to  stoppacre   In  transitu    Is  one  of      vs.  Schneider,  18  Ind.  App.  23,  41  K.  E.  Rep.  71. 

§  3079.    STOPPAGE,    HOW   EFFECTED.    Stoppage  in  transit  can  be  effected 
only  by  notice  to  the  carrier  or  depositary  of  the  property,  or  by  taking  actual 

possession  thereof.  History:    Enacted  March  21,  1872. 


1.  Attachment  as  waiver  of  consignor's  right. 

2.  Claim   of  right   of  stoppage  in   transitu, 

when  perfected. 

3.  Conversion — When  carrier  liable. 

4.  Delaj  on  part  of  carrier  does  not  deprive 

vendor  of  right. 

5.  Demand  for  redelivery  not  necessary. 

6.  Election  of  another  remedy  through  fraud 

or  mistake,  effect  of. 

7.  Filing   of   attachment   claim   to   fund   in 

court,  effect  of. 
8-11.  Notice  to  carrier  or  agent  of  carrier — De* 
mand  made  of  consignee  not  sufficient-* 
Notice  without  demand  sufficient — ^Form 
of  notice  immateriaL 

As  to  bill  iB  eaalty  to  eaforeo  rlsht  of  stop* 
piise  la  tmiislta,  see  note  29  Am.  Dec.  284. 

As  to  dell-Forx  after  notice  of  stoppage,  see 
monogrraphlc  note  89  Am.  Dec   894. 

As  to  Injoactlon  to  aid  rlsbt,  see  note  19 
Am.    Rep.    92. 

As  to  notice  to  carrier,  see  note  1  Am.  St. 
Rep.    818. 

As  to  notice  to  aarcnt  of  carrier  bclnsr  notice 
to  carrier,  see  ante  S  2118  and  note  par  12. 

An  to  atoppaare,  how  effected,  see  mono- 
Sraphic  note  29  Am.  Dec.  893,  894. 

As  to  stoppage  In  transitu,  how  exercised^ 
see  note  1  Am.  St.  Rep.  812»  314. 

As  to  snlnv  for  price  of  aroods,  see  note  29 
Am.  Dec.  387. 

As  to  snttclener  of  ezerdse  of  rlsht  of  atop- 
pase  In  transitu,  see  note  77  Am.  Dec.  888. 

1.  ATTACHMENT  AS  WAIVBR  OF  CON- 
SIGNOR'S  RIGHT. — Consignor  loses  right  to 
stoppagre  in  transitu  If  he  elects  to  attach 
property  while  in  transit  as  ffoods  of  con- 
sigrnee. — ^Woodruff  vs.  Noyes,  16  Conn.  885. 

2.  CI.AIM  OF  RIGHT  OF  STOPPAGB  IN 
TRANSITU  IS  PERFBCTE3D  upon  notification 
by  special  agent  of  consignor  upon  arrival  of 
vessel  in  port  by  notifying  first  mate  then 
master  of  ship. — ^Newhall  vs.  Vargas,  18  Me. 
93,  29  Am.  Dec  489. 

3.  CONVBRSION  — When     carrier     liable. — 

Upon  demand  by  vendor  while  right  of  stop- 
page in  transitu  continues,  carrier  will  be- 
come liable  for  conversion  of  goods  if  he 
declines  to  redeliver  them  to  vezkdor,  or  de- 
livers them  to  vendee. — Markwald  vs.  Cred- 
itors, 7  Cal.  213;  Blackman  vs.  Pierce,  23  Cal. 
508;  Jones  vs.  Earl,  37  Cal.  630,  632,  99  Am. 
Dec.  338.    Ark.   Memphis  etc.  R.  Co.  vs.  Freed, 


38  Ark.  614.  Iowa.  O'Neil  vs.  Garrett,  6  Iowa 
480.  Ky.  Hause  vs.  Judson,  4  Dana  7,  29  Am. 
Dec.  877.  N*  H.  Reynolds  vs.  Boston  &  M. 
R.  Co.,  48  N.  H.  580.  Ohio.  Howe  vs.  Cincin- 
nati. H.  &  D.  R.  Co.,  18  Ohio  C  d.  833. 

4.  Delay  on  part  of  seller  cannot  alone 
deprive  him  of  his  right  nor  confer  superior 
equity  on  purchaser. — Buckley  vs.  Furniss,  15 
Wend.   (N.  Y.)   137,  142. 

6.  Demand  by  consignor  for  redelivery  of 
property  is  not  necessary  in  exercise  of  right 
of  stoppage  in  transitu. — Jones  vs.  Earl,  37  CaL 
630,  682,  99  Am.  Dec.  888;  New  hall  vs.  Vargas, 
18  Me.  98,  29  Am.  Dec.  489;  Reynolds  vs.  Boston 
&  M.  R.  Co.,  48  N.  H.  680. 

•>  Blectlon  of  another  remedy  as  by  at- 
tachment through  mistake  of  consignor  or 
fraud  of  consignee  does  not  determine  right 
of  consignor  to  stop  goods  In  transit  if  con- 
signor acted  without. sufficient  information  as 
to  facts  and  ceased  Immediately  to  prosecute 
attachment  suit  when  he  learned  facts,  and 
exercised  his  right  of  stoppage  In  transitu 
before  goods  had  passed  into  possession  of 
vendee  by  actual  or  constructive  delivery. — 
Fox  vs.  Willis,  60  Tex.  373.  See  Halff  vs. 
Allyn,  60  Tex.   2''8. 

7.  Fllinff  of  attachment  claim  to  fnnd  In 
court  derived  from  sale  of  goods  is  sufficient 
exercise  of  right. — O'Brien  vs.  Norrls,  16  Md. 
122,  77  Am.  Dec  284. 

8.  Notice  to  agent  of  carrier  in  actual  cus- 
tody of  goods  at  time  of  notice  is  notice  to 
carrier. — Jones  vs.  Earl,  87  Cal.  630,  633,  99 
Am.  Dec.  838.  See  Newhall  vs.  Vargas.  13  Me. 
98,  29  Am.  Dec  489. 

9.  Notice  must  be  dven  to  carrier,  or  de- 
mand of  him. — Demand  niade  to  consignee  is 
not  sufficient. — Rucker  vs.  Donovan,  13  Kan. 
251,  19  Am.  Rep.  94;  Mottram  vs.  Heyer.  5  Den. 
(N.  Y.)  629. 

10.  Notice  by  vendor  without  ezpreaa  de- 
mand to  redeliver  is  sufficient  to  charge  car- 
rier with  liability. — Jones  vs.  Earl,  87  Cal. 
680,  632,  99  Am.  Dec.  888.  See  N.  H.  Reynolds 
vs.  Boston  &  M.  R.  Co.,  48  N.  H.  580.  Pa. 
Bell  vs.  Moss.  6  Whart  (Pa.)  189.  Eng.  Litt 
vs.  Cowley,  7  Taunt  169,  17  Rev.  Rep.  482; 
Whitehead  vs.  Anderson,  9  Mees.  &  W.  518. 

11.  Notice  to  carrier  is  not  required  to  be 
in  any  specific  form. — Jones  vs.  Earl,  37  CaL 
630.  99  Am.  Dec  838. 


§  3080.    EFFECT  OF  STOPPAGE.     Stoppage  in  transit  does  not,  of  itself,  re< 
scind  a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 

History:   Enacted  March  21,  1872. 


1-5.  Effect  of  stoppage  in  transitu  as  to  eon- 
tract — Theory  of  Hen  as  opposed  to  the- 
ory of  rescission — Basis  of  vendor's  right 
in  naturo  of  equitable  lien. 


6-7.  Title  to  goods  passes  to  vendee  at  time 
of  sale-— SeUer  not  reinvested  with  title 
on  recovery  of  goods  — Goods  as  secur- 
ity. 
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1.  ESFFBCT    OF    STOFFAGB   IN    TRANSITU 

|8  not  to  rescind  contract  or  to  revest  general 
property  in  vendors,  but  to  reinstate  them  in 
their  lien  and  rigrht  to  hold  groods  in  security 
for  price. — Stanton  vs.  Eager,  88  Mass.  (16 
Pick.)   467.  476. 

2.  As    opposed    to    theory    of   readsslon    of 

contract,  decisions  in  America  are  quite  pre- 
ponderating in  favor  of  theory  of  lien. — Bab- 
cnck  vs.  Bonnell,  80  N.  Y.  244.  See  Conn. 
ilogrers  vs.  Thomas,  20  Conn.  63.  Its.  Blum 
vs.  Marks,  21  I^a.  Ann.  268.  99  Am.  Dec.  726. 
Me.  Newhall  vs.  Vargas,  18  Me.  93,  29  Am. 
Dec  489,  16  Me.  814,  88  Am.  Deo.  617.  Mass. 
Arnold  vs.  Delano,  68  Mass.  (4  Cush.)  88,  89, 
60  Am.  Dec.  764;  Rowley  vs.  Blgelow,  29  Mass. 
(12  Pick.)  807,  28  Am.  Dec  607;  Stanton  vs. 
Kagrer,  88  Mass.  (16  Pick.)  467,  476.  N.  H. 
Atkins  vs.  Colby,  20  N.  H.  164.  N.  Y.  Harris 
vs.  Pratt  17  N.  Y.  249;  Cross  vs.  O'Donnell,  44 
N.  Y.  661,  4  Am.  Rep.  721.  Ohio.  Jordan  E. 
&  Co.  vs.  James,  6  Ohio  88,  98;  Benedict  vs. 
Schaettle,  12   Ohio  St.   616. 

3.  Right  of  stoppage  in  transitu  is  in  nature 
of  lien  for  purchase  price,  sale  being  complete 
at  time  of  delivery  to  carrier,  subject  only  to 
seller's  right  of  stoppage  in  transitu,  and 
carrier's  lien  for  freight. — ^Ark.  Memphis  etc 
R.  Co.  vs.  Freed,  88  Ark.  614.  Kan.  Rucker 
vs.  Donovan,  13  Kan.  251,  19  Am.  Rep.  84. 
tttu  Sonia  C.  O.  Co.  vs.  Steamer  Red  River, 
106  La.  42,  87  Am.  St.  Rep.  294,  80  So.  Rep. 
•303.     Me.    Newhall   va   Vargas,   18  Me.   98,  29 


Am.  Dec.  489.  Mich.  Hoffman  vs.  Lake  Shore 
&  M.  S.  R.  Co.,  lz5  Mich.  201,  84  N.  W.  Rep. 
66.  Minn.  McCauley  vs.  Davidson,  13  Minn. 
162;  Benjamin  vs.  Levy,  89  Minn.  11,  38  N.  W. 
Rep.  702.  N.  Y.  Babcock  vs.  Bonnell,  80  N.  Y. 
244.  Ohio.  Jordan  E.  A  Co.  vs.  James,  6  Ohio 
88.  Fa,  Werner  Sawmill  Co.  vs.  Ferree,  201  Pa. 
St.  405,  60  Atl.  Rep.  924. 

4,  RIGHT  OF  VENDOR  TO  RESUME  POS- 
SESSION Of  goods  sold  on  credit,  in  case  of 
insolvency  of  consignee,  does  not  depend  upon 
any  condition  or  peculiarity  of  sale,  but  pro- 
ceeds on  ground  of  equitable  lien. — Buckley 
vs.   Furniss,   16   Wend.    (N,   Y.)    137,   142. 

fk  Risht  of  stoppage  In  transitii  is  equitable 
lien  which  enables  vendor  after  he  has  parted 
with  possession  to  resume  it  at  any  time  be- 
fore vendee  has  acquired  it,  and  to  retain 
goods  until  price  has  been  paid  or  tendered. — 
Newhall  vs.  Vargas,  18  Me.  98,  29  Am.  Dec.  489. 

6.  TITLE  OF  GOODS  PASSES  TO  VENDEE 

at  time  of  sale,  subject  only  to  lien  of  vendor 
for  unpaid  price,  which  lien  continues  only  so 
long  as  goods  are  In  transit. — ^Newhall  vs. 
Central  Pac  R.  Co.,  61  Cal.  846,  860.  21  Am. 
Rep.   718. 

7.  When  seller  retakes  property  in  exer- 
cise of  right  of  stoppage,  he  is  not  reinvested 
with  title,  but  simply  placed  in  actual  pos- 
session of  goods,  holding  them  as  security  for 
purchase  price. — Cross  vs.  O'Donnell,  44  N.  Y. 
661,  4  Am.  Rep.   721. 
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TITLE   XV. 

NEGOTIABLE   INSTEUMENTa 

Chapter  I.  Negotiablb  Instruments  in  Qenssal,  SS  3086-31€9, 

II.  Bills  of  ExcHANOEy  §§3171-3238. 

III.  Promissory  Notes,  §§  3244-3248. 

rv.  Checks,  §§3254,3255. 

Y.  Bank  Notes  and  Csrthtoates  or  Deposit^  §§  8261|  326S. 

CHAPTER   I. 

NEaOTIABLB   INSTRUMENTS   IN  GBNERAIi. 

Article  I.  General  Definitions,  §§  3086-3095. 

II.  Interpretation,  §§  3099-3104. 

III.  Indorsement,  §§  3108-3125. 

IV.  Presentment  for  Payment,  §§  3130-3137. 

V.  Dishonor,  §§  3141-3151. 

YI.  Excuse  of  Presentment  and  Notice,  §§  3155-8160L 

YU.  Extinction,  §§  3164, 3165. 


ARTICLE  L 

GENERAL    DEFINITION& 


§  3090.  Instrument  may  be  in  altematiTtk 

§3091.  Date,    etc. 

§  3092.  May  contain  a  pledge,  etc 

§  3093.  What  it  must  not  contain. 

§  3094.  Date. 

§  3095.  Different  classes  of  negotiable  instm* 
ments. 


(  3086.  To  what  instruments  this  title  is  appli- 
cable. 

§  3087.    Negotiable  instrument,  what. 

§3088.  Must  be  for  unconditional  payment  of 
money.    Attorney's  fees  and  costs. 

§  3089.    Payee. 

§3086.    TO  WHAT  XNSTRUMENTS  THIS    TITLE    IS    APPLICABLE.     The 

provisions  of  this  title  apply  only  to  negotiable  instruments,  as  defined  in  this 

article.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction. 

3.  Same — Provisions  of  code. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In;  First  Nat.  Bank  vs. 
Palkenhan.  94  Cal.  141,  29  Pac.  Rep.  866  (con- 
strued). 

As  to  bills  of  ezchance,  see  post  ||  8096, 
3171   et  seq.  and  notes. 

An  to  bonds,  bsAk  notes,  and  certificates  «f 
deposit,  see  post  S  3261  et  seq.  and  notes. 

As  to   cbecks,   see   post   1 8264    et   seq.   and 

notes. 

As  to  dishonor  of  negotiable  Instmments, 
see  post  S  8141  et  seq.  and  notes. 

As  to  Indorsement  of  nesrotlable  Instrnmenta, 
see  post  I  8108  et  seq.  and  notes. 

As  to  excuse  of  presentment  and  notice^  see 
post  S  8165  et  seq.  and  notes. 

As  to  extinction  of  negotiable  instroments, 
see  post  I  8164  et  seq.  and  notes. 


to    interpretation    of    negotiable 
ments,  etc.,  see  post  |  8099  et  seq.  and  notes. 

As  to  presentment  of  negotiable  Instruments 
for  payment,  see  post  %  8130  et  seq.  and  notes. 

As  to  promissory  notes  in  general,  see  post 
I  8244  et  seq.  and  notes. 

2.  CONSTRUCTION.~The  provisions  of  this 
title  have  no  application  to  non*neffotIable 
instruments. — First  Nat  Bank  vs.  Falkenhan. 
94  Cal.  141,  29  Pac.  Rep.  866.  See  Fessenden 
vs.  Summers,  62  Cal.  484;  Adams  vs.  Seaman. 
82  Cal.  636,  28  Pac  Rep.  53,  7  L.  R.  A.  224; 
First  Nat.  Bank  vs.  Babcock,  94  CaL  96.  104, 
28  Am.  St  Rep.  94,  29  Pac  Rep.   416. 

8.  Provisions  of  the  code  In  relation  to  lia- 
bility of  drawers  and  indorsers  in  reference  to 
demand,  notice,  and  protest  are  expressly 
limited  to  negrotiable  Instruments. — Kendall  vs. 
Parker,  103  Cal.  819,  824,  42  Am.  St  Rep.  117, 
87  Pac  Rep.  401. 


§  3087.  NEGOTIABLE  INSTRUMENT,  WHAT.  A  negotiable  instrnment  is  a 
written  promise  or  request  for  the  payment  of  a  certain  sum  of  money  to  order  er 
bearer,  in  conformity  to  the  provisions  of  this  article. 

History:  Enacted  March  21,  1872. 
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L    In  General. 

1.  Applied,  eited^  eonstrned,  referred  to,  ete. 

2.  Construction. 

II.  Negotiability — Certainty  as  to  Sum. 

8.  Bank  pass-book  transferable  to  order,  not 
negotiable. 

4.  Bill  of  exchange,  principal  requisite  of. 
5-7.  Certificate   of   stock  in   corporation,  not 
negotiable  —  As    muniment    of    title— 
Transfer  of  by  blank  indorsement. 

8.  Character  of  security  as  to  negotiability, 

how  determined. 

9.  Contract  to  pay  debt  in  particular  kind  of 

money — Effect  of. 

10.  Perm  of  negotiable  instrument  not  essen- 

tial. 

11.  Negotiable    instrument    transferable    to 

order — Converse  not  always  true. 

12.  Order,  when  negotiable  in  form  and  ef- 

fect 

13.  Same — ^Use  of   word   "please"   does   not 

affect  negotiability. 

14.  Any  security,  etc.,  made  with  intention  to 

bind  is  sufficient. 
15, 16.  Specific  Contract  Act — Effect  of,   as  to 
instrument  payable  in  different  kinds  of 
money. 

17.  Sum  or  amount  in  negotiable  instrument, 

how  expressed. 

18.  Words  "for  value  received"  not  essential. 

III.  Pleading  and  Practice. 

19.  Evidence — Presumption  as  to  demand. 

20.  Same — Failure    to    repudiate,    when    not 

sufficient  to  show  ratification. 

21.  Execution — Sale  of  right  of  redemption. 

22.  Judgment,     erroneous     when     exceeding 

amount  of  relief  prayed  for. 

I.     IN  GENERAL. 

1.  APPLIBD,  CITKD,  CONSTRUBD,  RSS- 
FESRRISD  TO,  etc,  in:  Ho&g  vs.  Howard,  66 
Cal.  664,  5G6  (referred  to  with  other  sections); 
Barstow  vs.  Savage  Min.  Co.,  64  Cal.  888,  891, 
49  Am.  Rep.  706,  1  Pac.  Rep.  349  (construed 
and  applied);  Chase  vs.  Whltmore,  68  Cal.  645. 
648,  9  Pac  Rep.  942  (construed  as  not  apply- 
ing:); Graves  vs.  Mono  Lake  H.  M.  Co.,  81  Cal. 
303.  827,  22  Pac  Rep.  666  (construed  as  not 
applyinsr);  Adams  vs.  Seaman,  82  Cal.  636,  639, 
23  Pac  Rep.  53,  7  L.  R.  A.  224  (construed 
and  applied  with  post  S3093);  Kendall  vs. 
Parker,  103  Cal.  819.  824,  42  Am.  St  Rep.  117, 
37  Pac.  Rep.  401  (construed  as  not  applying); 
Findlay  vs.  Pott,  131  Cal.  385,  386,  63  Pac.  Rep. 
694,  696  (construed  as  not  applying:). 

As  to  altcrattons  In  negotiable  InstminentSy 
see  monogrraphlc  notes  17  Am.  Rep.  97-106;  79 
Am.  Dec.  754. 

As  to  attorney's  fee,  provision  for  In  Instrn* 
ment»  as  allectlnv  anestlon  of  neffotlablUty,  see 
post  9  3088  and  note  par.  2. 

As  to  condition  not  eertaln  of  folfllment  de« 
stroylnff  neKOtlablllty,  see  post  S  8088  and  note. 

As  to  Indorsement  In  seneral^  see  post  S  8108 
et  seq.  and  notes. 

As  to  Indorsements  of  negotiable  InstmmentSy 
In  dne  covrse  for  valvef  and  before  maturity^ 
ete.y  see  post  8  6123  and  note. 

As  to  Indorsement,  etc.,  when  presnmed  to 
be  made  for  valuable  Cfmslderatlony  see  post 
i  3104  and  -note. 

C.  a— 138. 


As  to  flotlHons  payees,  see  post  88  3102,  3103 
and  notes. 

As  to  negotiable  Instmments  In  seneral,  see 

monogrraphlc  note  14  Am,  Dec  421-427. 

As  to  negotiable  Instmment  in  blank,  see 
post  8  3125  and  note. 

As  to  negotiable  Instroment  made  payable  to 
order  of  fletltloos  person,  effeet  of,  see  post 
8  3103  and  note. 

As  to  negotiable  Instmments  vlven  for  ac- 
commodation, see  monographic  note  31  Am.  St. 
Rep.  746-767. 

As  to  negotiable  Instmments  procured 
tbrouffh     fravd     and     misrepresentation,     see 

monographic  note  41  Am.  Rep.   607-611. 

As  to  non-nesotlable  notes,  see  ante  8  1459 
and  note. 

As  to  notes  written  In  pencil,  see  note  41 
Am.  Dec  756. 

As  to  rlffhts  of  Indorsee  of  negotiable  Instm- 
ment In  due  coarse,  see  post  8  3124  and  note. 
As  to  words  **to  order''  and  **to  bearer,"  see 

post  8  3101  and  note. 

a.  CONSTRUCTIOir.  — The  word  «lnstm- 
m^nt,"  as  used  in  this  and  other  sections  of 
code.  Indicates  some  written  paper  or  Instru- 
ment slgrned  and  delivered  by  one  person  to 
another  transferring  title  or  creating:  Hen  on 
property  or  slvlngr  a  rlgrht  to  debt  or  duty.— 
Hoagr  vs.  Howard,  66  Cal.  664,  666.  See  Foor- 
man  vs.  Wallace,  76  Cal.  562,  565.  17  Pac.  Rep. 
680;  Warnock  vs.  Harlow,  96  Cal.  298.  307. 
31  Am.  St.  Rep.  209,  214,  31  Pac.  Rep.  166; 
Cotton  L.  &  W.  Co.  vs.  Swart2,  99  Cal.  278. 
285,  33  Pac  Rep.  878;  Todd  vs.  Board  of 
Education.  122  Cal.  106,  107,  64  Pac  Rep.  627; 
Southern  Pac  Co.  vs.  Pressor,  122  Cal.  413, 
420,  55  Pac.  Rep.  145;  Baker  vs.  Bartlett.  18 
Mont.  446.  451.  66  Am.  St.  Rep.  694,  698,  45 
Pac.  Rep.  1084. 

IL     NEGOTLA.BILITY —- CERTAINTY     AS     TO 

SUM. 

8.  A  BANK  PASS-BOOK  transferable  to  or- 
der Is  not  negrotlable  Instrument. — Wltte  vs. 
Vlncenot,  43  Cal.  325,  330.  See  McCaskill  vs. 
Connecticut  Sav.  Bank,  60  Conn.  300.  312.  25 
Am.  St.  Rep.  828,  388,  22  Atl.  Rep.  568,  13  L. 
R.  A.  737. 

4.  BILL  or  BXCHANGB,  PRINCIPAL  RE- 
QUISITE OF.— The  first  and  principal  requisite 
of  bill  of  exchange  Is  that  ft  must  be  for  pay- 
ment of  money  only  and  for  certain  named 
sum. — Garwood  vs.  Simpson,  8  Cal.  101,  105. 

5.  CBRTIFICATB  OF  STOCK  IN  INCOR- 
PORATED COMPANY  Is  not  promise  or  request 
for  payment  of  money,  nor  does  it  contain  any 
of  elements  of  such  promise  or  request,  and 
it  therefore  Is  not  negotiable  Instrument.— 
Barstow  vs.  Savage  Mln.  Co..  64  Cal.  388.  391. 
49  Am.  Rep.  705,  1  Pac  Rep.  349.  See  Graves 
vs.  Mono  Lake  H.  M.  Co.,  81  Cal.  303,  326, 
22  Pac  Rep.  666;  Craig  vs.  Hesperla  L.  &  W. 
Co.,  118  CaL  7,  13,  64  Am.  St  Rep.  316,  46 
Pac.  Rep.  10,  35  L.  R.  A.  806;  Spreckels  vs. 
Nevada  Bank,  118  Cal.  272.  276,  54  Am.  St. 
Rep.  348,  350.  46  Pac.  Rep.  329.  83  L.  R.  A. 
459;  Scollans  vs.  Rollins,*  173  Mass.  275.  279. 
78  Am.  St.  Rep.  284.  287,  68  N.  E.  Rep.  868. 

«.  Certtllcnte  of  stock  simple  muniment  and 
evidence   of   holder's    title   to    given   share    In 
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property  and  franchise  of  corporation. — Bar- 
stow  vs.  Savagre  M.  Co.,  64  Cal.  388,  392,  40  Am. 
Rep.  705,  1  Pac.  Rep.  349.  See  Sherwood  vs. 
Meadow  V.  M.  Co.,  bO  Cal.  412;  Mechanics 
Bank  vs.  New  York  &  N.  H.  R.  Co.,  18  N.  Y. 
699.  607. 

7«     Certificates   of   stock   Indorsed    Im    blank 

by  owners  to  whom  issued  pass  by  mere  deliv- 
ery, without  further  indorsement  and  without 
transfer  on  books  of  corporation,  althougrh  not 
nes^otlable  securities  in  commercial  sense  or 
within  definition  of  code. — Graves  vs.  Mono 
Lake  H.  M.  Co.,  81  Cal.  308,  325,  22  Pac.  Rep. 
666.  See  Brewster  vs.  Slme,  42  Cal.  139,  143; 
Thompson  vs.  Toland,  48  Cal.  99,  111;  Sher- 
wood vs.  Meadow  V.  M.  Co.,  60  Cal.  412;  Winter 
vs.  Belmont  M.  Co.,  63  Cal.  428,  481;  Barstow 
vs.  Savage  M.  Co.,  64  CaL  388,  49  Am.  Rep. 
705,  1  Pac.  Rep.  349;  Arxvold  vs.  Johnson,  66 
CaL  402,  6  Pac.  Rep.  796;  Spreckels  vs.  Nevada 
Bank.  113  Cal.  272,  278.  64  Am.  St.  Rep.  848, 
361,  46  Pac.  Rep.  829,  83  L.  R.  A.  469;  Dover 
vs.  Pittsburg  O.  Co.,  143  CaL  601,  606,  77  Pac 
Rep.  406. 

8.  CHARACTE3R  OF  SBCURITT  AS  BBIN^ 
NBGOTIABLES  or  Otherwise  must  appear  not 
by  force  of  mere  stipulation  of  parties  that 
it  shall  be  such,  but  must  be  implied  by  law 
as  result  of  form  and  effect  of  security  itself. — 
Wltte  vs.  VIncenot,  43  CaL  325,  329,  330. 

9L  CONTRACT  TO  PAY  DEBT  IN  A  PAR- 
TICULAR KIND  OF  MONBY  cannot  be  dis- 
charsred  by  payment  in  different  kind  of  money. 
— Carpentier  vs.  Atherton,   25  CaL   664,  671. 

10.  FORM  OF  NEGOTIABLE  INSTRUMENT 
NOT  ESSENTIAL. — No  particular  form  of  words 
is  necessary  to  constitute  promissory  note, 
form  of  which  may  be  varied  at  pleasure  of 
individual  executingr  it,  provided  that  in  all 
cases  form  adopted  amounts  in  leg^al  effect  to 
written  promise  for  payment  of  money  abso- 
lutely  and  at  all  events  and  it  interferes  with 
no  statutory  resrulations. — Strickland  vs.  Hol- 
brooke, 75  Cal.  268,  270,  17  Pac.  Rep.  204. 

11.  NEGOTIABLE  INSTRUMENT  MAY  BE 
TRANSFERRED  TO  ORDER,  but  it  does  not 
follow  that  every  instrument  which  may  be 
transferred  to  order  is  necessarily  negotiable 
instrument. — Witte  vs.  Vincenot,  43  CaL  325, 
330. 

12.  ORDER  DATED,  SIGNED,  AND  AD- 
DRESSED to  specific  person,  reading.  "Please 
pay  to  bearer  of  these  lines  two  hundred  and 
thirty-six  dollars  and  charge  same  to  my  ac- 
count," possesses  all  requisites  of  a  negotiable 
Instrument. — Whcatley  vs.  Strobe,  12  CaL  92, 
97,  73  Am.  Dec.  522. 

13.  The  word  *<please^  does  not  alter  the 
negotiable  character  of  instrument. — Wheatley 
vs.  Strobe,  12  Cal.  92.  97,  73  Am.  Dec.  622. 

14.  Any  slirnatiirey  mark,  flrnrey  or  eharacter 

made  with  intention  to  bind  is  sufUcient. — 
Ferris  vs.  Kilmer,  48  N.  Y.  300,  303.  See  Hll- 
born  vs.  Alford,  22  CaL  482;  Pennington  vs. 
Baehr,  48  Cal.  565.  Ala.  Flowers  vs.  Bitting, 
45  Ala.  448.  Ind.  Shank  vs.  Butsch.  28  Ind.  19; 
Zann  vs.  Haller,  71  ind.  136,  139,  86  Am.  Rep. 
193.  N.  H.  WlUoughby  vs.  Moulton.  47  N.  H. 
205.  N.  Y.  David  vs.  Williamsburg  Ins.  Co., 
83   N.    Y.    266,    269.    38    Am.    Dec.    418;     Palmer 


vs.  Stephens,  1  Den.  471;  Merchants  Bank  vs. 
Spicer,  6  Wend.  443.  Tex.  Reed  vs.  Roark. 
14  Tex.  329,  66  Am.  Dec.  127. 

16.  SPECIFIC  CONTRACT  ACT.— Under  the 
"specific  contract  act'*  of  1863,  alternative  con- 
tract providing  for  payment  of  either  of  two 
kinds  of  money  at  election  of  maker,  both  of 
which  are  therein  specifled,  if  precise  amount 
to  be  paid  in  one  kind  is  fixed,  and  mode  by 
which  amount  in  other  kind  may  be  ascertained 
is  clearly  defined  and  can  be  readily  deter- 
mined with  certainty.  Judgment  by  terms  of 
act  in  question  ought  ordinarily  to  follow  con- 
tract and  fix  amount  to  be  paid  if  paid  in  gold 
and  amount  to  be  paid  if  paid  in  legal-tender 
notes. — Lane  vs.  Gluckauf,  28  CaL  288,  293, 
87  Am.  Dec.  121.  See  Lamping  va.  Hyatt,  27 
Cal.  99,  103. 

IS,  Contract  for  payment  of  certain  nvmber 
of  dollars  may  be  performed  by  payment  of 
specified  sum  in  any  kind  of  money  recognized 
as  such  and  made  legal  tender  for  purpose  by 
law  of  land. — Carpentier  vs.  Atherton,  25  Cal. 
664,  670.  See  Lane  vs.  Gluckauf,  28  CaL  288, 
292,  87  Am.  Dec.  121,  122. 

17.  SUM  OR  AMOUNT  IN  A  NRGOTIABLE 
INSTRUMENT  need  not  necessarily  be  ex- 
pressed in  words;  if  expressed  in  figures  ef- 
fect is  same. — Strickland  vs.  Holbrooke,  75 
Cal.  268,  270,  17  Pac.  Rep.  204. 

See  notes  8  Am.  St.  Rep.  816,  21  Am.  St  Rep. 
436. 

18.  WORllS   <<FOR  VAIiUB   RKCBIVRD"  or 

any  other  words  expressing  consideration  are 
not  essential  in  negotiable  instrument. — People 
vs.  McDermott,  8  Cal.  288.  See  Hi.  Haines  vs. 
Nance,  62  IlL  App.  406.  Mo.  Grifllth  vs.  Cot- 
terell,  1  Mo.  480;  Taylor  vs.  Newman,  77  Mo. 
257.  Pa.  Coursin  vs.  Ledlie,  31  Pa.  St  506. 
Fed.  Moses  vs.  National  Bank  of  Lawrence 
Co..  149  U.  S.  298,  bk.  87  L.  ed.  743,  13  Sup.  Ct 
Rep.  900. 

IIL     PLEADING    AND    PRACTICE. 

10.     BVID13NCE — Prcavmptlon  as  to  demand. 

— Demand    of    payment    according   to    face   of 
draft,    it   is   presumed   in   absence   of  evidence  . 
to  contrary,  is  made  in  kind  of  coin  stipulated 
in    draft. — Langenberger    vs.    Kroeger,    48   Cal. 
147,  150,  17  Am.  Rep.  418. 

20.  Failure  to  repadiatcy  trhen  not  sulB- 
dent  to  show  ratification. — Where  defense  is 
based  on  ground  that  maker's  name  was 
signed  to  note  without  order,  knowledge  or 
authority,  held  that  failure  of  defendant  to  re- 
pudiate signature  until  about  nine  months 
after  execution  of  note,  or  to  notify  plaintiff 
that  she  would  not  be  bound  by  note,  did  not 
necessarily  amount  to  repudiation. — California 
Bank  vs.  Sayre.  85  Cal.  102,  105,  24  Pac.  Rep. 
713.  See  Reubin  vs.  Cohen,  48  CaL  645;  Hen- 
drie  vs.  Berkovitz,  37  CaL  113,  118,  99  Am.  Dec. 
251;  Gwin  vs.  Calegaris,  189  CaL  390,  73  Pac. 
Rep.  851;  Duncan  vs.  Geyser  Min.  Co.,  17 
Utah    209,  211,  53  Pac.  Rep.  1044. 

21.  EXBCVTION.— Right    of    redemption    in 

promissory  note  may  be  sold  under  execution. 
— Davis  vs.  Mitchell,  34  CaL  81,  88. 

22.  JUDGMENT  CANNOT  BE  RENDERED 
UPON  CONTRACTS  for  payment  of  sums  in 
legal  tender  or  gold  coin    for  amount  in  other 
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money  than  as  stipulated  so  as  to  exceed  relief 
prayed  for. — Lattimer  vs.  Ryan,  20  Cal.  628, 
633;  Lamping  vs.  Hyatt,  27  Cal.  99,  103.  See 
Carpentler  vs.  Atherton,  26  Cal.  664;  Oalland 
vs.  Lewis.  26  Cal.  48;  Wallace  vs.  Eldredgre, 
27   CaL   499;    Lane   vs.   Qluckauf,   28   CaL    289, 


292,  87  Am.  Dee.  121;  Reese  vs.  Stearns,  29  Cal, 
278,  276;  King  vs.  Randlett,  33  Cal.  322;  Bur- 
nett vs.  Stearns,  8^  Cal.  468,  473;  Johnson  vs. 
Lamping,  84  CaL  298,  298;  Linn  vs.  Minor,  i 
Nev.   462,   466. 


§  3088.  MITST  BE  FOB  UNCONDITIONAL  PATMENT  OF  MONET.  AT- 
TOKNET'S  FEES  AND  COSTS.  A  negotiable  instrument  must  be  made  payable 
in  money  only  and  without  any  condition  not  certain  of  fulfilment,  except  that  it 
may  provide  for  the  payment  of  attorney's  fees  and  costs  of  suit,  in  case  suit  be 
brought  thereon  to  compel  the  payment  thereof. 


History:     Enacted   March   21,   1872;    amended   March   10,   1905,    Stats,   and 
Amdts.  1905,  c.  XCYII,  p.  96,  by  adding  exception  as  to  attorneys'  fees  and  costs. 


] 


n. 


In  General, 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Construction — Attorney's   fees   as   affect- 
ing negotiability. 

Negotiability — Elements  of. 

3.  Certificate  of  deposit,  character  of. 

4.  Distinction  between  maker  and  indorser, 

as  to  liability. 

5.  Essential   elements  of  negotiable  instru- 

ment. 

6.  Same — Negotiable  instrument  payable  in 

money  only  without  any  condition,  etc 
7.. Note  payable  at  specified  time   (or  be- 
fore, etc.),  effect  of. 

8.  Note  payable  "on  or  before"  a  day  named 

is  negotiable. 

9.  Note  negotiable  in   form  executed  with 

separate  and  additional  note,  effect  of 
in  hands  of  innocent  holder. 

10.  Time  of  payment,  certainty  of. 

in.  Non-Negotiability— Conditions  Not  Certain 
of  Fulfilment,  Effect  of. 

11.  Bond  payable  out  of  separate  fund,  ef- 

fect of. 

12-15.  Condition  precedent — ^Payment  when  suit 
settled — When  construction  of  railroad 
completed — Condition  rendering  note  in- 
valid for  failure  of  consideration,  ef- 
fect of, 

16, 17.  Instrument  containing  condition  not  cer- 
tain of  fulfilment  not  negotiable — Pay- 
ments out  of  particular  fund. 

18.  Mortgage   and    note   as   parts   of   same 

transaction — Condition  in  mortgage,  ef- 
fect of  upon  note. 

19.  Instrument  contingent  upon  event  or  fund 

is  order  or  assignment. 

20.  Note  providing   for  payment  upon  con- 

tingency  not  negotiable. 

21.  Note  impossible  of  performance  not  ne- 

gotiable. 

IV.    Practice — Evidence. 

22.  Evidence — Bill  or  note  absolute  upon  its 

face  not  qualified  by  verbal  agreement. 

23.  Same — Parol  evidence  as  to  note  payable 

upon  condition,  etc. 
24, 25.  Same  —  Parol    evidence    inadmissible    to 
vary  time  of  payment. 
26.  Same  —  Words    importing    unconditional 
promise — Parol  evidence  not  admissible 
to  contradict. 


I.     IN  GENERAL. 


1.  APPLIBD,  CITED,  CONSTRVBD,  RES- 
FERREIO  TO,  etc.,  in:  Sutro  vs.  Dunn,  74  Cal. 
593,  696,  16  Paa  Rep.  606  (applied);  Adams  vs. 
Seaman,  82  Cal.  636,  639,  28  Pac.  Rep.  63.  7  L. 
R.  A.  224  (construed  and  applied);  Meyer  vs. 
Weber,  138  Cal.  681,  66  Pac  Rep.  1110  (con- 
strued and  applied). 

An  to  action  upon  negotiable  promlaaory 
note  or  bill  of  exchange  transferred  In  srood 
faith*  ete^  before  nuitvrlty,  not  beins  snbjeet 
to  set-off  or  other  defense,  see  Code  Civ.  Proc 
S  868  and  note. 

As  to  assignment  and  transfer  of  note  and 
Biortffaffe  and  rl^ht  of  set-off  or  defense  of  as- 
stirnee  on  non-nesotlable  Instmments,  see  Code 
Civ.  Proc  S  868  and  note. 

a.  CONSTRUCTION.— Attorney's  fees,  effect 
of  provision  npon  negotiability.  —  Prior  to 
amendment  of  this  section,  adopted  in  1906, 
provision  in  instrument  otherwise  negotiable, 
for  payment  of  reasonable  attorney's  fees  upon 
suit  brouerht  for  collection,  was  deemed  to  be 
condition  not  certain  of  fulfilment,  and  de- 
stroyed negotiable  character  of  such  instru- 
ment.— Chase  vs.  Whitmore,  68  CaL  646.  648, 
9  Pac.  Rep.  942;  Adams  vs.  Seaman,  82  Cal. 
686.  638,  28  Pac.  Rep.  68,  7  L.  R.  A.  224; 
Kendall  vs.  Parker,  103  Cal.  819,  824.  42 
Am.  St.  Rep.  117,  37  Pac.  Rep.  401;  Findlay 
vs.  Pott,  131  Cal.  886,  886,  63  Pac.  Rep.  694; 
Meyer  vs.  Weber,  138  Cal.  681,  686,  66  Pac. 
Rep.  1110.    See  First  Nat.  Bank  vs.  Falkenhan, 

94  Cal.  141,  29  Pac.  Rep.  866;  First  Nat. 
Bank  vs.  Babcock,  94  Cal.  96,  28  Am.  St.  Rep. 
94,  29  Pac.  Rep..  416. 

IL     NEGOTIABILITY— ELEMENTS    OF. 

8.  CERTIFICATE  OF  DEPOSIT  ISSUED  BT 
BANK  or  other  depositary  to  depositor  upon 
his  paying:  to  former  sum  of  money  on  gen- 
eral or,  as  it  is  sometimes  called,  Irregrular 
deposit,  stating-  that  depositor  has  deposited 
that  sum,  payable  to  himself  or  order  on  de- 
mand, or  on  return  of  certiflcate  properly  in- 
dorsed, is  a  promissory  note.  —  Welton  vs. 
Adams,  4  Cal.  87;  McMillan  vs.  Richards,  9 
Cal.  366,  418,  70  Am.  Dec.  665;  Coye  vs.  Palmer. 
16  Cal.  169;  Mills  vs.  Barney.  22  Cal.  240.  248; 
Brummaerim  vs.  Tallant,  29  Cal.  603,  606,  89  Am. 
Dec.   61;    Poorman   vs.  Mills,   35   Cal.    118,   120, 

95  Am.  Dec.  90;  McCully  vs.  Cooper,  114  Cal. 
258,  262,  66  Am.  St.  Rep.  66,  46  Pac.  Rep.  82, 
36   L.   R.   A.   492;   Leavitt  vs.   Palmer,   8  N.   Y.. 
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19,  61  Am.  Dec.  833;  Payne  vs.  Gardiner,  29 
N.  Y.  146;  Bank  of  Orleans  vs.  Merrill,  2  Hill 
(N.  Y.)  296. 

4.  DISTINCTION  BBTWBEN  MAKBR  AND 
INDORSEIIi  or  guarantor  is  that  contract  of 
first  by  its  terms  imports  unconditional  obli- 
gation to  pay  money;  that  of  last  by  its  terms 
imports  conditional  obligation. — ^Aud  vs.  Ma- 
Crruder,  10  Cal.  282,  290. 

5.  ESSENTIAL  EliEMENTS  OF  NEGOTI- 
ABLE INSTRVMENT^^It  is  essential  to  con- 
stitute negotiable  note  or  bill  that  it  carry  with 
it  personal  credit  given  to  drawer  or  indorser 
and  that  it  be  not  confined  to  credit  upon  any 
future  or  contingent  event. — Meyer  vs.  Weber, 
138  Cal.  681.  686,  66  Pac.  Rep.  1110. 

8.  Negotiable  Instnunent  must  be  made 
payable  only,  without  any  condition  not  certain 
of  fulfilment — Adams  vs.  Seaman,  82  Cal.  636, 
638,  23  Pac.  Rep.  63,  7  L.  R.  A.  224;  Cashman 
vs.  Harrison,  90  Cal.  297,  303.  27  Pac.  Rep. 
28.3.  See  Prescott  vs.  Grady.  91  Cal.  51 S,  521, 
27  Pac.  Rep.  766;  First  Nat.  Bank  vs.  Babcock* 
94  Cal.  96,  104,  28  Am.  St.  Rep.  94,  29  Pac.  Rep. 
415.  Colo.  Carnahan  vs.  Pell,  4  Colo.  190.  111. 
Balrd  vs.  Underwood,  74  111.  176.  Mass.  Grant 
vs.  Wood,  78  Mass.  (12  Gray)  220.  N.  Y.  Arnold 
vs.  Rock  River  W.  U.  R.  Co.,  6  Duer  207.  Pa. 
Iron  City  Nat.  Bank  vs.  McCord,  139  Pa.  St. 
52.  23  Am.  St.  Rep.  166,  21  Atl.  Rep.  143,  11  I^ 
R.  A.  569.  Tex.  Martin  vs  Shumatte,  62  Tex. 
188.  Wis.  First  Nat.  Bank  vs.  Larsen,  60  Wis. 
206.  60  Am.  Rep.  366,  19  N.  W.  Rep.  67. 

7.  NOTE  PAYABLE  AT  CERTAIN  SPECI- 
FIED TIME  after  date  (or  before,  if  made  out 
of  sale  of  any  specific  article  or  happening  of 
some  event)  Is  negotiable.  Inasmuch  as  under- 
taking to  pay  such  note  in  time  specified  Is 
absolute,  option  to  pay  before  maturity  being 
not  material  for  purpose  of  negotiation. — 
Charlton  vs.  Reed,  61  Iowa  166,  47  Am.  Rep. 
808.  16  N.  W.  Rep.  64.  See  Iowa.  Works  vs. 
Hershey,  35  Iowa  840.  Kaa.  Palmer  vs.  Hum- 
mer. 10  Kan.  464,  16  Am.  Rep.  363.  Mass. 
Stevens  vs.  Blunt,  7  Mass.  240;  Cota  vs.  Buck, 
48  Mass.  (7  Met.)  688.  41  Am.  Dec.  464.  Mo. 
Ubsdell  vs.  Cunningham,  22  Mo.  124.  Pa. 
Ernst  vs.  Steckman.  74  Pa.  St.  18,  16  Am.  Rep. 
642.     Vt.    Capron  vs.  Capron,  44  Vt.   410. 

8.  NOTE  PAYABLE  ''ON  OR  BEFORE" 
DAY  NAMED  therein  is  negotiable,  and  is 
deemed  to  be  payable  on  day  named. — Mielu 
Mattison  vs.  Marks,  31  Mich.  421.  18  Am.  Rep. 
197.  Mo.  First  Nat.  Bank  vs.  Skeen,  29  Mo. 
App.  115,  101  Mo.  683.  14  S.  W.  Rep.  732.  11 
L.  R.  A.  748.  N.  H.  Curtis  vs.  Horn,  68  N.  H. 
504.  Ohio.  Jordan  vs.  Tate,  19  Ohio  St  686. 
Tex.  Buchanan  vs.  Wren,  10  Tex.  Civ.  App. 
560,  30  S.  W.  Rep.  1077. 

9.  NOTE  NEGOTIABLE  IN  FORM  executed 
with  condition  annexed  In  form  of  another  and 
separate  note  on  same  paper,  providing  for 
payment  of  same  amount  out  of  specified  and 
particular  fund,  when  same  shall  be  created, 
is  after  separation  by  holder  from  last-named 
note  negotiable,  and  good  as  such  in  hands  of 
Innocent  Indorser  for  value,  who  acquires 
same  for  value  and  before  maturity. — Noll  vs. 
Smith,    64   Ind.   611.  81    Am.   Rep.    131. 

1«.  TIME  OF  PAYMENT.— To  render  instru- 
ment  negotiable   it   must   be   payable   at   time 


which  must  certainly  arrive  in  future  upon 
happening  of  some  event  or  completion  of 
some  period  not  dependent  on  future  viola- 
tion of  any  one. — Brooks  vs.  Hargreaves,  81 
Mich.    264,    266. 

III.    NON-NEGOTIABILITY— CONDITIONS  NOT 
CERTAIN  OF  FULFILMENT.  EFFECT  OF. 

IL  ASSIGNEE  OF  BOND  GIVEN  by  State  of 
California  for  war  indebtedness,  directing  pay- 
ment out  of  any  money  hereafter  to  be  appro- 
priated by  (ingress  for  payment  of  expenses 
in  suppression  of  Indian  hostilities  in  certain 
counties  in  this  state,  though  innocent  pur- 
chaser for  value  takes  bond  subject  to  all 
defects  therein,  and  subject  to  all  conditions 
imposed  by  acts  of  legislature  and  of  Con- 
gress upon  subject  referred  to,  and  where  no 
fund  has  been  created,  in  any  way,  out  of 
which  losses  can  be  paid  as  contemplated  in 
bond,  state  controller  will  not  be  compelled 
to  draw  warrant  in  favor  of  such  bondholder. 
— Sutro  vs.  Dunn,  74  CaL  693.  697.  16  Pac.  Rep 
606. 

la.  CONDITION  PRECEDENT. — ^Notc  pvo- 
TldlBg  for  payment  when  suit  In  covrt  be- 
tween   maker    and    payee    la    settled,    is    not 

promissory  note. — Burgess  vs.  Fairbanks.  83 
rn}.  216,  216,  17  Am.  St.  Rep.  280,  23  Pac.  Rep. 
29S. 

18.     "Wbere    a    promissory    note    provided    in 

express  and  unequivocal  terms,  not  only  that 
notes  should  not  be  paid  until  completion  of 
certain  railroad  within  four  months,  "weather 
permitting,"  and  that  such  note  should  be 
held  by  person  named  as  trustee  and  not  de- 
livered until  such  condition  was  complied  with, 
held  that  such  note  never  became  binding 
and  that  upon  delivery  of  note  in  violation  of 
terms  of  contract  holder  thereof  could  not 
hold  maker  liable. — McLaughlin  vs.  Clausen, 
86  Cal.  822.  326.  24  Pac.  Rep.  636. 

14.  IVhere  by  terms  of  contmct  completion 
of  railroad  is  made  absolute  condition  pre- 
cedent of  payment  of  note,  until  such  com- 
pletion note  could  not  take  effect  nor  could 
its  payment  be  enforced  when  delivered. —  ' 
McLaughlin  vs.  Clausen.  86  Cal.  322,  327.  24 
Pac.  Rep.    636. 

15.  Condition      upon      non-perfonnance     of 

which  non-negotiable  note  became  invalid  for 
failure  of  consideration  need  not  be  incor- 
porated in  note. — Jefferson  vs.  Hewitt,  103  Cal. 
624,  630,  37  Pac  Rep.  638.  See  Billings  vs. 
Everett,   62  Cal.   661. 

141.     An   Instmment    Is   not    negotiable   If  it 

has  any  condition  not  certain  of  fulfilment — 
Adams  vs.  Seaman,  82  Cal.  636,  23  Pac  Rep. 
63.  7  L.  R  A.  224;  Meyer  vs.  Weber.  133  Cal. 
681,  686.  66  Pac.  Rep.  1110.  IlL  Kelley  vs. 
Hemmlngway,  13  111.  604.  56  Am.  Dec.  474; 
Husband  vs.  Epling,  81  111.  172.  26  Am.  Rep. 
278.  Md.  Tradesman's  Nat.  Bank  vs.  Green, 
67  Md.  602.  Mass.  Grant  vs.  Wood,  78  Masa 
(12  Gray)  220.  N.  Y.  De  Forest  vs.  Frary,  « 
Cow.  161.  Tenn.  Shelton  vs.  Bruce.  17  Tenn. 
(9  Yerg.)  24.  Tex.  Martin  vs.  Shumatte,  68 
Tex.  188.     Vt.    Downer  vs.  Tucker,  31  Vt  204. 

17.  Instruments  made  payable  ont  of  a  par- 
tlenlar  fund  are  non-nesotlabie. — See  Cash- 
man    vs.    Harrison,    90    CaL    297,    803,    27   Fsc> 
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Rep.  283.  Ala.  Waters  ▼■.  Carlton,  4  Port. 
Ala.  205.  Iowa.  Miller  to.  Poaere,  66  Iowa  96» 
41  Am.  Rep.  82,  8  N.  W.  Rep.  799.  Md.  Trades- 
man's Nat.  Bank  vs.  Oreen,  67  Md.  602.  Mo. 
McGee  vs.  Larramore,  60  Mo.  426.  Fed.  Union 
Trust  Co.  vs.  Chicago  &  L.  H.  R.  Co.,  7  Fed. 
Rep.  613;  Virginia  vs.  Turner,  1  Cr.  C.  C. 
261.   28  Fed.  Cas.   1228. 

18.  nortgaare  vl-vea  at  same  time  as  prom- 
iasoiT  note  containing  the  clause  "This  note 
Is  secured  by  mortgage  of  even  date  here- 
with," and  relating  to  same  subject-matter, 
forms  substantially  one  transaction,  and 
where  mortgage  provides  that  liability  upon 
note  is  contingent  and  dependent  upon  fact 
whether,  upon  sale  of  mortgaged  premises 
there  shall  be  deficiency,  and  further  provides 
that  costs  and  charges  may  be  included  in 
decree  of  foreclosure  "including  reasonable  at- 
torneys' fees,"  such  note  is  not  negotiable 
within  law  merchant  or  civil  code. — Meyer 
vs.  Weber,  133  Cal.  681,  684,  686,  66  Pac.  Rep. 
1110  (but  see  par.  2  this  note  as  to  construc- 
tion of  section  as  it  read  prior  to  amendment 
adopted  in  1906,  changing  rule  as  to  effect 
of  provision  in  instrument  for  reasonable  at- 
torneys'  fees). 

191.     If  payment  of  Instmment  la  eontlngcnt, 

either  with  regard  to  event,  or  fund  out  of 
which  it  is  to  be  paid,  it  is  but  order  or  as- 
signment.— Cashman  vs.  Harrison.  90  Cal.  297, 
303,  27  Pac.  Rep.  283. 

90.  NOTE  PROVIDING  FOR  PATMBNT 
UPON  CONTINGENCY  and  not  containing  ab- 
solute promise  to  pay  money  Is  not  negotiable. 
— Gabb  vs.  King,  88  Cal.  143,  144. 

21.  NOTE  MADE  PAYABIiB  UPON  CONDI- 
TION of  happening  of  event  which  never 
occurred  became  thereby  impossible  of  per- 
formance, and  not  negotiable. — Frlsbie  vs. 
Moore,  61  Cal.  616.  619. 


n.     PRACTICE— EVIDENCE. 

XL  BVIDBNCE^^If  bill  or  note  be  absolute 
upon  its  face  no  evidence  of  verbal  agreement 
made  at  same  time  qualifying  its  terms  can 
be  admitted. — Cashman  vs.  Harrison,  90  Cal. 
297,  804,  27  Pac.  Rep.  283. 

as.  It  la  competent  to  show  by  parol  evl-. 
deace  how  note  given  and  payable  upon  con- 
dition not  certain  of  fulfilment  was  received 
and  who  was  intended  to  be  bound  by  it. — 
Burgess  vs.  Fairbanks,  83  Cal.  216.  216,  17 
Am.  St.  Rep.  230,  23  Pac.  Rep.  292.  See  Sayre 
vs.  Nichols,  7  Cal.  636,  68  Am.  Dec.  280;  Bean 
vs.  Pioneer  M.  Co.,  66  Cal.  461,  66  Am.  Rep. 
106,  6  Pac  Rep.  86;  Southern  Pac.  Co.  vs.  Von 
Schmidt  D.  Co.,  118  CaL  868.  373,  60  Pac.  Rep. 
660. 

S4.     Parol  testimony  eannot  be  admitted  to 

prove  that  bill  payable  on  demand  should  not 
be  paid  until  amount  was  collected  from  cer- 
tain source  nor  until  certain  draft  was  re- 
ceived.— Cashman  vs.  Harrison,  90  Cal.  297» 
804,   27  Pac.   Rep.   288. 

2S.     Parol    evidence    la    not    admissible      to 

prove  that  payment  of  negotiable  Instrument 
is  to  be  made  out  of  any  particular  fund,  or 
in  any  other  way  than  that  specified  in  in- 
strument, or  to  make  payment  depend  upon 
condition. — Allen  vs.  Furbish,  70  Mass.  (4 
Gray)  604,  64  Am.  Dec.  87;  Brown  vs.  SpofTord, 
96  U.  S.  474,  478,  bk.  24  L.  ed.  608. 

30.  Words  Importlag  an  oncoadltlonal 
promise  to  pay  so  much  money  at  certain  time 
cannot  be  contradicted  by  parol  evidence  to 
effect  that  when  payer  promised  to  pay  abso- 
lutely he  meant  to  bind  himself  to  pay  con- 
ditionally or  on  some  contingency. — Aud  vs. 
Magmder,  10  Cal.  282.  290;  Southern  Cal.  Nat. 
Bank  vs.  Wyatt,  87  Cal.  616,  618,  26  Pac.  Rep. 
918;  California  Nat.  Bank  vs.  Ginty,  108  Cal. 
148,   161,   41   Pac.   Rep.   38. 


§  3089.    PAYEE.    The  person  to  whose  order  a  negotiable  instrument  is  made 
payable  must  be  ascertainable  at  the  time  the  instrument  is  made. 

History:  Enacted  March  21,  1872. 

I.  In  Qeneral. 

X.  Bona  fide  holder  of  instrument  executed  in 

blank — Filling  in  name,  effect  of. 
C.  Bill  or  note  left  blank,  implied  authority  of 

holder  as  to. 
8.  Bill  or  note,  when  must  contain  name  of 

payee. 
4.  Indorsement  in  blank,  effect  of. 
C.  Holder  of  note  in  blank,  right  of  to  make 

indorsement,  etc 

II.  Practice — Actions. 

C.  Action — Bight  of,  passes  with   title. 
7, 8.  Same — Note  payable  for  debt  due  estate, 
right  of  executor  to  sue  on, 

I.       IN  GENERAL. 


Aa  to  Indoraement  ivholly  or  partly  blank, 
effect  of,  see  post  S  8126  and  note. 

Aa  to  nesotlflhle  Inatmineiito  executed  la 
blank,  see  notes  2  Am.  Rep.  341,  342;  11  Am. 
St.  Rep.  316-318. 

Ao  to  nesotlable  Inatmment  nuide  payable  to 
order  of  maker,  or  of  fletltions  peraonf  see  post 
S  3102  and  note. 


Aa  to  wronsfnlly  fllUnir  blank  In  ncffotlablo 
laatmmcnt,  see  note  11  Am.  St.  Rep.  816-318. 

1.     BONA  FIDB  HOIiDBR  OF  INSTRUMBNT 

executed  In  blank  for  name  of  payee  may  fill 
it  up  with  his  own,  and  then  It  becomes  nego- 
tiable.— ^Doufflass  vs.  Wilkeson,  6  Wend.  (N.  Y.) 
637. 

S.  Where  bill  or  note  la  left  blank  as  to 
payee,  there  is  an  implied  authority  to  holder 
to  fill  out  the  instrument  and  make  it  in  fact 
what  it  was  desigrned  to  be.  If  made  payable 
in  blank,  person  to  whom  it  is  nesrotlated  may 
fill  up  by  inserting  his  own  name.  If  made 
payable  to  order  of  the  person  who  shall  there- 
after Indorse  it,  it  is  negotiable  without  any 
alteration  and  may  be  transferred  by  indorse- 
ment.— ^Rich  vs.  Starbuck,  61  Ind.  87.  See  Moore 
vs.  Anderson,  8  Ind.  18;  Drake  vs.  Markle,  21 
Ind.  433,  484,  88  Am.  Dec.  868;  Wilson  vs.  Kin- 
zie,  49  Ind.  86;  Greenhow  vs.  Boyle,  7  Blackf. 
(Ind.)  66. 

S.  BILIi  OR  NOTES  must  contain  name  of 
payee  where  payable  otherwise  than  to  bearer. 
— ^Dougrlass  vs.  WHkeson,  6  Wend.   (N.  Y.)   637. 
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shown  by  parol  evidence  Irrespective  of  date 
It  bears. — Paisre  vs.  Carter,  64  Cal.  489,  490,  2 
Pac.  Rep.  260.  See  Collins  vs.  Driscoll,  69  Cal. 
650,  661,  11  Pac.  Rep.  244;  Raspadori  vs.  Cresta, 
130  Cal.  10,  12,  62  Pac  Rep.  218. 

B.     Parol    teatlmoBT    la    not    adnUsslble    to 

prove  that  note  or  bill  in  which  no  time  for 
payment  is  expressed,  and  which  is  therefore 
constructively  payable  on  demand,  was  to  be 


paid  at  specified  time  other  than  that  stated 
on  bill. — Cashman  vs.  Harrison,  90  Cal.  297, 
804,  27  Pac.  Rep.  283. 

Aa  to  antedating  neffotlablc  Instrnment,  see 
post  8  3094  and  note. 

As  to  time  of  payment,  see  post  |  8248  and 
note. 

As  to  place  of  payment,  see  post  1 8  8100,  3130, 
8131  subd.  4  and  notes. 


§  3092.    MAY  CONTAIN  A  PLEDGE,  ETC.    A  negotiable  instrument  may  con- 
tain a  pledge  of  collateral  security,  with  authority  to  dispose  thereof. 

History:     Enacted  March  21,  1872. 

1,  2.  Transfer  of  accounts  as  collateral  security, 
effect  of — Dntj  imposed  upon  transferee. 
3.  Pledge  of  biU  of  lading  as  security,   ef- 
fect of. 


Aa  to  diligence  repaired  for  collection  upon 
collateral  seciirlty  stItcb  with  ncsrotlable  pa- 
per, see  note  34  Am.  Dec  461,  462. 

As  to  foreclosvro  of  redemption  by  Judicial 
•ale  of  pledired  property,  see  ante  8  3011  and 
note. 

As  to  pledffce^s  authority  to  sell  property 
pledspcd,  see  ante  SI  8000-3007  and  notes. 

As  to  plcdsee's  rlsrht  to  pnrchase  property 
pledged,  see  ante  f  8010  and  note. 

Aa  to  power  of  sale  conferred  by  mortarasre 
npoa  mortsraffce  or  any  other  person^  and  ex* 
erclae  thereof,  see  ante  8  2932  and  note. 

A«  to  sale  by  order  of  pledsrcor  of  pledged 
property  before  claim  of  pledsrce  Is  dne,  see 
ante  8  3009  and  note. 

Aa  to  svrplna  npon  sale  of  pledged  property^ 
disposition  of,  see  ante  8  8008  and  note. 


As   to   title    of   pledsred    property,    see    ante 

II  2888  and  2986  and  notes. 

1.  TRANSFER  OF  ACCOUIVTS  AS  COLLAT- 
BRAL  SECURITY  is  not  absolute  transfer,  but 
passes  merely  qualified  and  restricted  Interest 
in  proceeds  when  collected,  accordlnsr  to  direc- 
tions siven  by  transferer, — Miller  vs.  Gettys- 
burg: Bank,  8  Watts  (Fa.)  192,  34  Am.  Dec.  449. 

2.  Transfer  of  accounts  as  collateral  secnr- 
Ity  for  debt  Imposes  duty  upon  transferee  to 
use  ordinary  dlligrence  In  realizing:  from  ac- 
counts, and  he  is  responsible  for  loss  occa- 
sioned by  any  omission  to  do  so. — Miller  vs. 
Oettysburff  Bank,  8  Watts  (Pa.)  192,  84  Am. 
Dec.  449. 

3.  PliEDGB  OF  BILL  OF  LADING  as  col- 
lateral security  both  for  acceptance  and  pay- 
ment of  bill  of  exchangee  entitles  holder  to 
same  until  bill  Is  paid,  and  he  is  not  legally- 
bound  to  surrender  security  upon  acceptance 
of  bill  and  to  trust  to  personal  liability  of  ac- 
ceptors for  its  payment. — Schuchardt  vs.  Hall, 
86  Md.  690,  11  Am.  Rep.  514. 


§  3093.    WHAT  IT  MUST  NOT  CONTAIN.    A  negotiable  instrument  must  not 
contain  any  other  contract  than  such  as  is  specified  in  this  article. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Entire  contract,  when  presumed  to  be  con- 

tained in  note. 

3.  Note  given  to  secure  balance  on  settlement 

of  account,  effect  of. 
4, 5.  Becitals  do  not  affect  negotiability. 

6.  Words  "with  interest  waiving  right  of  ap- 

peal," etc.,  do  not  destroy  negotiability. 

7.  Evidence — ^Parol  evidence,  when  not  admis- 

sible to  vary  terms  of  note. 

8.  Same — Parol  evidence  admissible  to  prove 

consideration. 


1.  APPLIED,  CITBD,  C01fSTRITBD»  RB- 
FERRCD  TOy  etc..  In:  Adams  vs.  Seaman,  82 
Cal.  636.  639,  23  Pac.  Rep.  63,  7  L.  R.  A.  224 
(construed  and  applied  with  8  3087) ;  Findlay 
vs.  Pott,  131  Cal.  385,  386.  63  Pac  Rep.  694 
(construed  and  applied  with  %  3087). 

As  to  flttomer's  fe«s,  •tlpvlatiODa  In  note  for, 
etc.,  see  ante  8  3088  and  note  par.  2. 

As  to  ncsotlnble  Instraments  slvlnK  payee 
option  between  payment  and  performanee  of 
another  net,  see  ante  8  3090  and  note. 

2.  RNTIRES  CONTRACT  IS  PRB9UMBD  TO 
BSS  CONTAINED  IN  NOTES  griven  to  secure 
payment  of  balance,  supposed  to  be  due  in 
general   settlement  of  account  where  not  un- 


certain a^  to  its  object  or  meaning:. — San  Jose 
9.  Bank  vs.  Stone.  69  Cal.  183,  187.  See  Bur- 
nett vs.  Stearns,  38  Cal.  468,  473. 

S.  Note  vlven  to  seenre  bnlanee  which 
migrht  be  found  upon  correct  settlement  of  ac' 
count  is  Buffldent  consideration  to  render  nolo 
enforceable;  and  any  agreement  or  under- 
standing between  parties  to  note,  if  such  had 
been  made,  that  It  should  not  be  considered 
promissory  note  or  enforced  as  such,  for  what 
balance  given  to  secure  would  be  nudum  pac- 
tum.— San  Jose  S.  Bank  vs.  Stone,  69  Cal.  183, 
187. 

4.     Recitals  which   do   not  render  nneertain 

amount  to  be  paid,  time  of  payment  or  person 
to  whom  payable,  do  not  affect  negotiability 
of  instruments. — ^Towne  vs.  Rice,  122  Mass. 
67,  74.  See  Ga.  Pool  vs.  McGrary,  1  Ga.  (1 
Kellg.)  319,  44  Am.  Dec.  666.  111.  Mumford  vs. 
Tolman,  54  111.  App.  471.  Iowa.  Jewett  vs. 
Lyon,  3  G.  E.  Green  577.  Mo.  Ewlng  vs.  Clarke, 
8  Mo.  App.  670.  N.  Y.  Now  York  S.  &  T.  Co. 
vs.  Manhattan  A.  Club,  81  Hun  33,  30  N.  Y. 
Supp.  605;  Sanders  vs.  Bacon,  8  John.  485.  Ohio. 
Mitchell  vs.  McCabe,  10  Ohio  405.  S.  C.  Dowie 
vs.  Joyner.  25  S.  C  123.  Tex.  Ellett  vs.  Br  It- 
ton,  6  Tex.  229. 
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B.  9tatcai«it  tlist  eollsteral  ■eciurHj  lias 
deposited  for  performance  of  promise 
contained  In  promissory  note  Is  recital  only 
which  does  not  affect  negotiability  of  note. — 
Towne  vs.  Rice,  122  Mass.  67,  74.  See  Neli* 
Heard  vs.  Dubuque  C  Bank,  8  Neb.  16.  N.  T* 
Mott  vs.  Havens  Nat.  Bank,  22  Hun  (N.  T.) 
364.  Bus.  Wise  vs.  Charltont  4  Ad.  ik  B.  786, 
81  Ener.  C.  Lb  180. 

«.  Words,  <«wlth  latcrest,  walvlnff  rl^ht  of 
appeal  at  law  valuation,  appraisement,  stay 
and  exemption  laws,"  do  not  destroy  negrotlable 
character  of  note. — Zimmerman  vs.  Anderson. 
67  Pa.  St  421.  6  Am.  Rep.  447. 

7.  EVIDBNCE. — Parol  evidence  la  mot  ad- 
missible to  prove  that  negrotiable  note  itself 
is  not  what  it  purports  to  be,  or  that  balance 


not  payable  before  suit  was  brought  according 
to  its  terms,  or  at  some  other  Indefinite  period, 
or  that  balance  payable  upon  contlncrency  or 
was  to  be  surrendered  upon  happenlngr  of  con- 
tingency.— San  Jose  Sav.  Bank  vs.  Stone,  S9 
Cal.  188,  187.  See  Dale  vs.  Pope,  4  Litt.  (Ky.) 
166;  Heaverln  vs.  DonnelU  7  Smed.  ds  IC  (Miss.) 
244,  46  Am.  Dec.  802. 

8>  Parol  evldeaeo  la  adialaslMo  to  prove 
eoaslderatioa  of  note  and  any  errors  in  ac- 
count for  which  note  was  driven,  and  which 
constituted  the  consideration  therefor,  thus  to 
reduce  amount  of  note  so  as  to  make  amount 
correspond  with  balance  of  account  after  er- 
rors in  it  are  corrected. — San  Joso  Sav.  Bank  vs. 
Stone,  69  CaL  188.  187. 


§3094.  DATE.  Any  date  may  be  inserted  by  the  maker  of  a  negotiable  in- 
strument, whether  past,  present,  or  future,  and  the  instrument  is  not  invalidated 
by  his  death  or  incapacity  at  the  time  of  the  nominal  date. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — Meaning  of  word  "date.** 

3.  Date  not  essential  to  note. 

4.  Note  undated  considered  as  dated  at  time  of 

making. 

5.  Note  antedated  or  postdated — True  date  maj 

be  inquired  into. 
0.  Note  effective  on  delivery,  whatever  may  be 

its  date. 
7.  Practice — Date  of  note  is  prima  facie  evidence 

only  of  time  of  execution. 


62  Pac.  Rep.  218.  See  AUu  Burns  vs.  Moore, 
76  Ala.  889,  62  Am.  Rep.  882.  lad.  Seldonrldre 
vs.  Connable,  82  Ind.  875.  N.  T.  Mechanics 
ft  F.  Bank  va  Schuyler,  7  Cow.  888. 
Wexel  vs.  Cameron,  81  Tex.  614. 


1.  APPL.IBD,  CITBD,  CONSTRUBDy  RBS- 
FERRED  TO,  etc.  In:  In  re  Estate  Fay,  146 
Cal.   82,   84,   78   Pac.  Rep.   340    (construed). 

2.  CONSTRUCTIOBr. — The  word  ''date"  or 
"dated"  Is  often  used  as  referring  to  date  or 
time  written  In  Instrument. — In  re  Estate  Fay, 
146  CaL  82',  84,  78  Pac.  Rep.  340. 

As  to  use  of  word  "date"  in  reference  to 
holoerraphlc  will,  see  ante  1 1277  pars.  12,  61; 
and  see  In  re  Estate  Fay,  145  Cal.  82,  84,  78 
Pac  Rep.  840. 

8.  DATE  19  NOT  ESSENTIAL  to  note. — 
Collins  va  Driscoll,  69  Cal.  660,  661,  11  Pac 
Rep.  244;  Raspadori  vs.  Cresta,  180  Cal.  10.  12. 


4»  If  tke  Bote  bears  bo  date,  It  will  be  con- 
sidered as  dated  at  time  it  was  made. — Collins 
va  Driscoll,  69  CaL  660,  11  Pac  Rep.  244.  See 
Seldonrldffe  va  Connable,  82  Ind.  876. 

8.  NOTE  MAY  BE  ANTEDATED  OR  POST- 
DATED, and  where  purposes  of  Justice  re- 
quire It  real  date  may  be  Inquired  into  and 
effect  griven  to  Instrument. — Collins  vs.  Dris- 
coll, 69  CaL  660,  11  Pac  Rep.  244.  See  Pal^e 
va  Carter,  64  CaL  489,  2  Pac.  Rep.  260;  Richter 
vs.  Selin,  8  Sersr.  ft  R.   (Pa.)   426. 

«.  NOTE  TAKES  EFFECT  ONLY  ON  DE- 
LIVERY, whatever  may  be  Its  date. — Collins 
vs.  Driscoll,  69  Cal.   660,  11  Pac  Rep.  244. 

7.  PRACTICE. — Date  of  B«te  Is  piisui  fade 
evidence  of  time  when  note  was  executed,  but 
not  conclusive — Collins  va  Driscoll.  69  CaL 
660,  11  Pac  Kep.  244.  See  McSparran  va 
Neeley.  91  Pa.  St.  17. 


§  3095.    DIFFERENT  GLASSES  OF  NEOOTIABLE  INSTBUMENT&    There 
are  six  classes  of  negotiable  instruments^  namely: 

1.  Bills  of  exchange ; 

2.  Promissory  notes; 

3.  Bank  notes; 

4.  Checks; 

5.  Bonds; 

6.  Certificates  of  deposit. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstroed,  referred  to,  etc      5, 6.  Orders  on  connty  olBeers  not  negotiable  ia 

2.  Construction — Term    "negotiable,"   meaning  commercial  Benae. 

J^^\  1.     APPI^IBD,     CITBDy     C01fSTRUKD»     R»- 

3,4.  Certificates  of  deposit — In  nature  of  receipt  FBRRED  to,  etc.  In:     Shakespear  va  SmltH. 

--Word    "depositors"   as   used   in   act   of  77  Cal.  638.  641.  11  Am.  St.  Rep.   827.  20  Pac 

1862,  organizing  Pacific  Bank.  Rep.  294   (construed  and  arpUed);  Murphy  ts. 
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Pacific  Bank.  130  Cal.  642,  648,  62  Pac  Rejx 
1069  (construed  and  applied). 

As  to  baak^notesy  see  post  |  2261  and  note. 

Am  t«  bllU  •€  exchansey  see  post  I  S171  et  seq. 
and  notes. 

As  to  bills  of  ladlBVy  ■csotiabillty  of,  see 
ante  I  2127  and  note. 

As  to  bonds,  see  post  |  S261  and  note. 

As  to  certiflcates  of  deposit,  see  post  |  8261 
and  note. 

As  to  efcecksy  see  post  1 8254  et  aeq.  and 
notea 

As  to  neffotlable  fnstniment,  deflnltioa  of, 
see  ante  U  8087  and  8088  and  notes. 

As  to  promlssorr  notes,  see  post  1 8244  et 
seq.  and  notes. 

As  to  vnlndorsed  note  payable  to  maker  or 
Petitions  person,  wben  deemed  negotiable  in 
•ITect,  see  post  {8102  and  note. 

1.     CONSTRUCTIOlfr— ^Term    «neKotlablc*»    la 

frequently  used  in  a  broad  sense  to  describe 
any  written  security  which  may  be  transferred 
by  indorsement  and  delivery,  or  by  delivery 
only,  so  as  to  vest  in  indorsee  lesral  title,  and 
thus  to  enable  him  to  maintain.  In  his  own 
name,  an  action  thereon. — Shakespear  vs. 
Smith.  77  Cal.  688.  641,  11  Am.  St.  Rep.  827,  20 
Fac.  Rep.  284. 

8.  CERTIFICATB9  OF  DEIP09IT  are  under- 
Stood  in  the  business  world,  as  well  as  in  lesTls- 
latlon  and  in  decisions  of  courts,  to  represent 
money  left  with  a  bank  or  banker,  to  be  re- 
tained until  depositor  demands  it,  the  certifi- 
cate beingr  in  the  nature  of  a  receipt  executed 
by  the  bank  therefor,  in  which  Is  usually  re- 
cited the  fact  that  money  has  been  deposited 


by  the  person  to  whom  certificate  Is  issued. — 
Murphy  vs.  Pacific  Bank,  180  CaL  642,  548,  62 
Pac.  Rep.  1059. 

4.  CERTIFICATES  OF  DEPOSIT  ISSUED 
TO  <a>EPOSITORS,''  as  used  in  act  of  1862  un- 
der which  the  Pacific  Bank  was  organized,  did 
not  imply  a  loan  in  the  ordinary  sense,  nor 
create  the  ordinary  relation  of  creditor  and 
debtor  as  evidenced  by  a  promissory  note. — 
Murphy  vs.  Pacific  Bank,  180  Cal.  642,  548,  62 
Pac.  Rep.  1059. 

As  to  certificates  of  deposit,  cbecks,  etc.,  ne- 
gotiability of,  etCf  see  ante  §  3088  and  note,  and 
see  notes  42  Am.  Dec.  576-578;  60  Am.  Dec.  581; 
63  Am.  Dec  466;  69  Am.  Dec.  691;  83  Am.  St. 
Rep.  625. 

6.  COUNTT  ^WARRANTS  are  not  nesrotlable 
instruments. — People  ex  rel.  Raun  vs.  Super- 
visors El  Dorado  County,  11  Cal.  170;  Argrentl 
vs.  San  Francisco,  16  Cal.  255;  Dana  vs.  San 
Francisco,  19  Cal.  486;  Kellor  vs.  Hicks,  22  Cal. 
457,  88  Am.  Dec.  78;  Martin  vs.  San  Francisco. 
16  Cal.  285,  286;  People  ex  rel.  Barry  vs.  Oray, 
28  Cal.  125;  Bank  of  Santa  Cruz  County  vs. 
Bartlett,  78  Cal.  801,  20  Pac.  Rep.  682. 

9»  An  order  npon  a  county  snperlntendent 
of  public  schools,  like  county  warrants,  thougrh 
negotiable  in  a  broad  sense,  is  not  neerotiable 
in  a  commercial  and  more  restricted  sense, 
which  applies  the  term  only  to  such  instru- 
ments as  carry  with  them  the  legral  title  by 
indorsement  and  delivery  as  well  as  when 
transferred  before  maturity,  the  rlgrht  to  re- 
cover their  full  face  value  without  reference  to 
defenses  affectlngr  their  validity. — Shakespear 
vs.  Smith,  77  Cal.  688.  641,  11  Am.  St  Rep.  827, 
20  Pac.  Rep.  294. 


ARTICLE  n. 

INTERPRETATION     OF     NBOOTIABLE     INSTRUMENTa 


f  3099.    Time  and  place  of  payment. 
5  3100.    Place  of  payment  not  specified. 
5  3101.    Instruments    payable    to    a    person    or 
hiB  order^  how  eonstrued. 


S  3102.    Unindorsed  note,  when  negotiable. 

§  3103.    Fictitious  payee. 

§  3104.    Presumption  of  consideration. 


§  3099.    TIME  AND  PLAGE  OF  PAYMENT.     A  negotiable  instrument  which 
does  not  specify  the  time  of  payment,  is  payable  immediately. 

History:   Enacted  March  21,  1872. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Certificate  of   deposit  issued  by  bank,  wben 

deemed  payable  immediately. 
8.  Note  payable  on  demand  matures  immediately. 

EC.    Practice — Remedies. 

4.  Action,  when  may  be  brought  npon  demand 

note. 
6.  Statute  of  limitations,  when  begins  to  run  on 

demand  note. 

L     IN  GENERAL. 

1.  APPLIED,  CITED,  COBrSTKUED,  RE- 
FERRED TO,  etc..  In:  Murphy  vs.  Pacific  Bank, 
130  Cal.  542,  548,  62  Pac.  Rep.  1059  (construed 
and  applied). 


Ae  to  date  of  Besrotlable  InatnuaeBt,  aetval 
•r  nominal,  see  ante  §  8094  and  note. 

Ae  to  time  of  payment,  see  ante  I  8091  and 
note. 

2.  CERTIFICATE  OF  DEPOSIT  issued  by 
bank  for  a  certain  sum,  payable  to  specified 
person  or  order,  thougrh  not  known  as  a  prom- 
issory note,  is  nesTotlable,  and  where  no  time  of 
payment  Is  specified.  Is  payable  Immediately. — 
Murphy  vs.  Pacific  Bank,  130  Cal.  542,  548,  68 
Pac.  Rep.  1059. 

3.  Note  payable  on  demand  matures  Imme- 
diately, without  actual  demand. — O'Nell  vs. 
Maerner,  81  Cal.  681,  15  Am.  St.  Rep.  88,  22  Pac. 
Rep.  876. 

See  notes  15  Am.  St  Rep.  185;  17  Am.  St. 
Rep.  170;  18  Am.  St.  Rep.  847. 
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n.  PRACTICE— REMEDIES. 
4.  ACTION  MAT  BB  BROUGHT  IMIIBDI- 
ATBLY  AFTiaA  DELIVERY  upon  a  note  pay- 
able on  demand. — O'Neil  vs.  Manner,  81  CaL 
631,  638,  16  Am.  St  Rep.  88.  22  Pac  Rep.  876. 
See  Fenno  vs.  Gay,  146  Mass.  118,  16  N.  E. 
Rep.  87. 


B.  STATUTE  OF  I.IMITATIOIVS  begrlns  to 
run  Immediately  upon  promissory  note  payable 
on  demand. — O'Neil  va  Magner,  81  Cal.  €31, 
688,  16  Am.  St.  Rep.  88,  22  Pac.  Rep.  876.  See 
Brummafflm  vs.  Tallant,  29  Cal.  603,  50G,  89 
Am.  Dec.  61;  Cousins  vs.  Partridge,  79  CaL  224, 
228,  21  Pac.  Rep.  746. 


§  3100.  PLAGE  OF  PATKENT  NOT  SPECIFIED.  A  negotiable  instrument 
which  does  not  specify  a  place  of  payment,  is  payable  at  the  residence  or  place  of 
business  of  the  maker,  or  wherever  he  may  be  found; 

History:    Enacted  March  21,  1872;  amended  March  80,  1874^  Code  Amdta. 
1873-4,  p.  262. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Alteration  of  promissory  note,  effect  of,  aji 

to  indorsements,  etc. 
3-5.  Place  of  payment-— Presentment  of  note. 

1.  APPLIED,  CmDD,  COBTSTRUBSD,  BB- 
FBRRBD  TO,  etc.,  In:  Pelton  vs.  San  Jacinto 
L.  Co..  118  Cal.  21,  24,  45  Pac.  Rep.  12  (con- 
strued and  applied  with  ante  1 1489). 

2.  ALTERATION    OF    PROMISSORY    NOTD 

made  without  knowledgre  or  consent  of  Indors- 
ers  by  which  note  Is  made  payable  outside  the 
state,  where,  at  time  of  Indorsement,  by  Its 
terms  It  was  made  payable  In  the  state,  Is 
such  alteration  as  Is  material,  and  dlschargres 
sureties,  whether  Indorsers  or  ernarantors.— 
Pelton  vs.  San  Jacinto  L.  Co.,  118  Cal.  21,  24, 
45  Pac.  Rep.  12.  See  111.  Pahlman  vs.  Taylor, 
75  111.  629.  N.  Y.  Woodworth  vs.  Bank  of 
America,  19  John.  391,  10  Am.  Dec.  239.  W. 
Va.  Morehead  vs.  Parkersbur^  Nat.  Bank,  5 
W.  Va.  74,  18  Am.  Rep.  636. 
See  note  10  Am.  Dec.  267. 

8.     PLACE     OF     PAYMENT— PrcMiitmeBt.— 

Presentment   for  payment  must  be  shown   to 


have  been  made  at  promisor's  last  known 
place  of  residence  or  business;  and  if  his  re- 
moval from  place  of  date  in  Instrument,  and 
acquisition  of  new  domicile  in  same  state,  was 
previously  known  to  Indorsee,  demand  must  be 
made  at  his  new  place  of  residence. — Haber  vs. 
Brown,  101  Cal.  446,  461,  86  Pac.  Rep.  1035. 
See  Iowa.  Hartford  Bank  va  Green,  11  Iowa 
476.  Masfl.  Wheeler  vs.  Field,  47  Mass.  (6  Met.) 
290.  N.  Y.  Anderson  vs.  Drake,  14  John.  114,  7 
Am.  Dec  442. 

4*  Presentment  for  payment  Is  excnaed  only 
where  maker  has  no  place  of  residence  or 
business  within  state,  or  where  place  of  busi- 
ness or  residence  cannot  be  ascertained  with 
reasonable  dlllsrence. — ^Haber  va  Brown,  101 
Cal.  445,  451,  35  Pac  Rep.  1035. 

B.  Under  the  laiv  merckant  a  note  not  pay* 
able  at  any  particular  place  is  payable  and 
should  be  presented  for  payment  at  residence 
or  place  of  business  of  the  maker,  or  wherever 
he  may  be  found,  at  the  option  of  the  pre- 
senter.— Haber  va  Brown,  101  CaL  445,  461,  85 
Pac  Rep.  1035. 


§  3101.  mSTBUMENTS  PAYABLE  TO  A  PERSON  OB  HIS  OBDEB,  HOW 
GONSTBUED.  An  instrument,  otherwise  negotiable  in  form,  payable  to  a  person 
named,  but  with  the  words  added,  **or  to  his  order,''  or  *'to  bearer,"  or  words 
equivalent  thereto,  is  in  the  former  case  payable  to  the  written  order  of  such 
person,  and  in  the  latter  case  payable  to  the  bearer. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction — Note  payable  to  order  is  sub- 

ject of  gift  causa  mortis. 

3.  Words  "to  order,"  etc.  use  of. 

4.  Same — Words  "to  order"  or  "to  bearer,"  or 

equivalent,  essential    to    negotiable    instru- 
ment. 

5.  Same — Note   payable   "to   order   of   myself," 

effect  of  when  indorsed  in  blank. 

1.  APPL.IKD,  C1TE3D,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Druke  vs.  Heiken,  61  Cal. 
346,  347,  44  Am.  Rep.  553  (construed). 

2.  CONSTRrCTION. — This  section  has  not 
changed  the  rule  in  regrard  to  transfer  of  ne- 
gotiable Instruments  payable  to  order  by  in- 
dorsoment,  to  effect  that  a  promissory  note 
payable  to  order  and  not  indorsed  is  a  subject 
of  gift  causa  mortis. — Druke  vs.  Helken,  61 
Cal.   346,  847,   44   Am.  Rep.  553. 


8.     IVORDS  ''TO   ORDER,**  ETC.,  USB  OF.— 

Any  expression  equivalent  to  use  of  words 
"to  order"  or  "to  bearer"  is  sufficient  where 
intention  to  grive  note  negrotiable  character  is 
manifest. — County  of  Wilson  vs.  Third  Nat. 
B.  of  Nashville.  103  U.  S.  770,  776.  bk.  26  U  ed. 
488;  Porter  vs.  City  of  Janesvllle.  3  Fed.  Rep. 
617. 

4.  IVords  «to  order**  or  *Ho  bearer**  or  equlT- 
alent  words  are  essential  to  render  instrument 
negotiable. — Richards  vs.  Warringr,  39  Barb. 
(N.  y.)  42.  See  Mitchell  vs.  Hackett,  14  Cal. 
661,  666;  Taylor  vs.  Moore  (Texas  June  U» 
1892),  20  a  W.  Rep.  58. 

5.  Note  made  payable  '^o  order  of  MTeelf 

and  indorsed  in  blank  is  like  a  note  payable  to 
bearer. — Bank  of  Lassen  County  vs.  Sherer. 
108  Cal.  513,  516.  41  Pac.  Rep.  415.  See  Curtis 
vs.  Sprague,  51  Cal.  239,  241. 
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§  3102.  UNDIDOBSED  NOTE,  WHEN  NEOOTIABLE.  A  negotiable  instru- 
ment, made  payable  to  the  order  of  the  maker,  or  of  a  fictitious  person,  if  issued 
by  the  maker  for  a  valid  consideration,  without  indorsement,  has  the  same  effect 
against  him  and  all  other  persons  having  notice  of  the  facts  as  if  payable  to  the 
Nearer.  History:     Enactod  March  21, 1872. 

1.  Applied,  dted,  construed,  referred  to,  etc 

2.  Construction — Purpose  of  statute. 
S.  Promissory  note  payable  to  order,  subject  of 

gift  causa  mortis. 


1.  APPLIBD,  CITED,  COZfSTRUBD,  RB- 
FERRED  TO,  etc..  In:  Main  vs.  Hilton,  64  CaL 
110  (construed  and  applied). 

As  to  negotiable  Inatmmeiit  payable  to  or- 
der of  flctltloua  yeraon,  elleet  of,  see  post  |  810S 
and  note. 

Aa  to  payee  of  nevotlablo  laatmmeata  veii- 
erally,  see  ante  i  3089  and  note. 

a.     CONSTRUCTION. — Purpoae  of  tlio  atatnto 

la  that  party  who  makes  an  instrument  nego- 
tiable in  form,  payable   to  his  own  order,  if 


he  receives  a  valuable  consideration  therefor, 
shall  be  estopped  from  aasertingr,  aa  agrainst 
one  who  bringra  action  upon  the  instrument, 
that  he  has  not  indorsed  it;  and  that  the  rule 
applies  aa  well  where  the  instrument  is  paya- 
ble to  maker  and  a  third  person  as  when  it  is 
made  payable  to  maker  alone. — ^Main  vs.  Hil- 
ton, 54  Cal.  110,  111. 

3.  Pronftlaaory  aote  payable  to  order  and  not 
Indoraed  is  subject  of  a  grift  causa  mortis. — 
Druke  vs.  Heiken,  61  Cal.  846,  847,  44  Am.  Rep. 
568;  Edwards  vs.  Wagmer,  121  CaL  876,  877, 
68  Pac.  Rep.  821.  See  Leyson  vs.  Davis,  17 
Mont.  220,  42  Pac  Rep.  776. 

See  notes  46  Adl  Dec.  882;  75  Am.  Dec  446. 


§  3103.    FIGTinonS  PAYEE.    A  negotiable  instrument,  made  payable  to  the 
order  of  a  person  obviously  fictitious,  is  payable  to  the  bearer. 

History:     Enacted  March  21,  1872. 

1.  Note,  etc.,  payable  to  fictitious  payee  in  effect 

payable  to  bearer. 

2.  Payee^  when  deemed  fictitious. 

Aa  to  flctltloua  yayeeo  la  veneral,  see  mono- 
graphic  note  66  Am.  Rep.  472,  474. 

As  to  payeo  ta  vcneral,  see  ante  I  8089  and 
note. 

1.  NOTB  OR  BILL  PAYABLB  TO  FICTI- 
TIOUS PAYRR  is  payable  to  bearer. — Ind. 
Farnsworth     va    Drake,    11    Ind.    101.    '  Iowa. 


Lane  rs.  Krekle,  22  Iowa  299.  Kaa.  Kohn 
vs.  Watklns,  26  Kan.  691,  40  Am.  Rep.  886.  IVeb. 
Roerers  va  Ware,  2  Neb.  29.  N.  Y.  Phillips  vs. 
Mercantile  Nat.  Bank,  140  N.  T.  666.  37  Am.  St, 
Rep.  696,  86  N.  E.  Rep.  982,  28  L.  R.  A.  684; 
Plets  vs.  Johnson,  8  Hill  112.  Ohio.  Forbes  vs. 
Espy,  21  Ohio  St  474. 

1.     PAYED  IS  DEEMED  TO  BE  FICTITIOUS 

in  bill  made  payable  to  person  not  known  to 
have  any  Interest  in  the  bill  or  not  known  to 
exist — Rogers  vs.  Ware,  2  x^eb.  29. 


§3104.  PRESUMPTION  OF  GONSIDEBATION.  The  signature  of  every 
drawer,  acceptor,  and  indorser  of  a  negotiable  instrument  is  presumed  to  have  been 
made  for  a  valuable  consideration,  before  the  maturity  of  the  instrument,  and  in 
the  ordinary  course  of  business. 

History:   Enacted  March  21.  1872. 

L    In  General. 

1.  Applied,  dted,  construed,  referred  to,  etc 

H.    Presumption  as  to  Consideration. 

2.  Equitable  assignee  of  joint  note,  rights  of. 

3.  Same— Surety  as  equitable  assignee,  rights 

of. 

4.  Holder  of  negotiable  paper  indorsed  before 

maturity  deemed  bona  fide  owner. 

5.  Note  and  mortgage  as  assets  of  estate-* 

Transfer  to  representatives. 

ni.    Practice — Burden  of  Proof — Evidence. 

6.  Action — Presumption   as   to   consideration 

in  suit  by  executor  upon  note. 

7.  Same — Transfer  confers  right  of  action. 
S-12.  Burden  of  proof — General  rule — Indorse- 
ment of  note,  presumption  as  to  consid- 
eration. 

38.  Same — Exception  as  to  note  fraudulently 
put  in  circulation. 


14.  Evidence — Note  indoraed  for  collection  ad- 

missible only  upon  proof  of  indorsement. 

15.  Same — When  law  imports  a  consideration. 

16.  Same— Parol  evidence  admissible  to  prove 

consideration. 

17.  Pleading — ^Averment  of  valuable  consider- 

ation generally  immaterial. 

L     IN  QENERAL. 

1.  APPLIED,  CITBDy  CONSTRUBD,  RE- 
FERRED TO,  etc..  In:  Luning:  vs.  Wise,  64  CaL 
410.  413,  415,  1  Pac.  Rep.  495,  874  (construed  and 
applied);  Oiselman  vs.  Starr,  106  Cal.  651,  655,. 
40  Pac  Rep.  8  (applied  with  other  sections); 
Ambrose  vs.  Drew,  139  Cal.  665,  78  Pac.  Rep. 
543  (construed  and  applied). 

A«  to  conaldemtlon  of  ^ivrltteii  Imstnunento 
la  veneral  belnir  vresnmed^  see  ante  1 1614 
and  note. 

A«  to  want  «f  coiisldemtl<ni  for  nndertaklnir 
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of  nuikery  etc., 

and  note. 


•fleet  ofy  ctc^  B«e  post   S  tl22 


II.  PRESUMPTION  AS  TO  CONSIDERATION. 

5.  Bi^UITABLB  ASSIONBB  OP  JOINT 
NOTB,  RIGHTS  OF. — Where  one  of  two  joint 
makers  of  a  promissory  note  who  bears  a  re- 
lation of  surety  as  to  his  co-maker  makes. pay- 
ment thereof,  he  becomes  the  equitable  as- 
slsrnee  of  the  note,  it  belnp  a  principal  under- 
taklnfiT.  and  Is  entitled  to  enforce  its  payment 
accordinfiT  to  its  tenor  and  effect,  as  the  holder 
thereof,  as  well  as  to  foreclose  morterasre  srlven 
as  collateral  security. — Waldrip  vs.  Black,  74 
Cal.  409,  412,  16  Pac  Rep.  226.  See  Yule  vs. 
Bishop,  182  Cal.  574,  676,  682,  65  Pac.  Rep. 
1094. 

8.  Surety  iipo«  beeomlnv  aaalsnee  of  note, 
by  payment  thereof,  is  entitled  to  be  reim- 
bursed for  amount  of  the  principal  and  inter- 
est he  has  been  obligred  to  pay  out,  together 
with  leeral  interest  upon  the  gross  sum  so  paid 
out  from  date  of  payment. — Waldrip  vs.  Black, 
74  Cal.  409,  412,  16  Pac.  Rep.  226. 

4.  HOL.DBR  OP  NBGOTIABLB  PAPER  IN- 
DORSED BBFORB  MATUHITT  is  supposed  to 
be  bona  fide  owner  of  same,  and  all  instru- 
ments are  in  favor  of  his  right. — Palmer  vs. 
Goodwin,  6  Cal.  468.  See  Hlmmelman  vs.  Ho- 
tallng,  40  Cal.  Ill,  116.  6  Am.  Rep.  600,  604. 

6.  NOTB  AND  MORTGAGB  AS  ASSETS  OF 
ESTATE. — Fact  that  note  and  mortgage  are 
assets  of  an  estate  is  sufficient  consideration 
for  its  transfer  to  representatives  of  the  es- 
tate.— ^Ambrose  vs.  Drew,  189  Cal.  665,  669,  78 
Pac.  Rep.  643. 

III.  PRACTICE — BURDEN  OF  PROOF— EVI- 

DENCE. 

9,  ACTION. — Ezecatom     snlnff     vyoii     note 

given  decedent  may  rest  upon  presumption  of 
consideration. — Glselman  vs.  Starr,  106  Cal. 
661,  656,  40  Pac.  Rep.  8. 

7.  Transfer  with  or  withovt  valve  confers 
upon  holder  the  right  of  action,  and  considera- 
tion need  not  be  proved  unless  defense  is  in- 
terposed which  would  otherwise  preclude  re- 
covery.— ^McCann  vs.  Lewis,  9  Cal.  246,  247. 

8.  BrRDEN    OF    PROOF. — As    general    role 

holder  of  negotiable  paper  is  presumed  to  have 
taken  it  for  value  and  before  its  dishonor  and 
in  regular  course  of  business;  and  burden  of 
proof  to  overthrow  these  presumptions  lies 
upon  maker. — Sperry  vs.  Spauldlng,  46  Cal.  644, 
649.  See  Rahm  vs.  King  B.  Mfg.,  16  Kan.  630, 
682. 

See  notes  84  Am.  Dec.  401,  408;  11  Am.  St. 
Rep.  309,  323,  324. 

9.  That     Indorsement     of    promissory    note 

made  before  maturity  was  for  valuable  con- 
sideration Is  presumed. — Luning  vs.  Wise,  64 
Cal.  410,  418,  1  Pac.  Rep.  496,  874. 

10.  It  Is  not  necessary  that  ylalntlfl  should 


show  how  he  became  possessed  of  note  or  con- 
sideration paid,  and  onus  is  on  defendant  and 
facts  proven,  not  suspicions,  are  necessary  to 
defeat  right  of  recovery. — Palmer  vs.  Goodwin. 
6  CaL  458,  469. 

11.  Presnmytion  as  to  eonalderatlon. — ^The 
general  rule  is  that  the  holder  of  negotiable 
paper  is  presumed  to  have  taken  It  for  value 
and  before  its  dishonor,  and  in  regular  course 
of  business,  and  burden  of  proof  to  overthrow 
these  presumptions  lies  upon  the  maker. — 
Sperry  vs.  Spauldlng,  45  Cal.  644,  649.  See 
Rahm  vs.  King  B.  Mfg.,  16  Kan.  630,  532. 

U.  POSSESSION  OF  PROMISSORY  NOTE 
INDORSED  IN  BLANK  or  made  payable  to 
bearer  is  prima  facie  evidence  that  holder  is 
proper  owner  and  lawful  possessor  of  same; 
and  nothing  short  of  fraud,  not  even  gross 
negligence,  if  unattended  with  mala  fides,  ia 
sufficient  to  overcome  that  evidence  or  to  in- 
validate title  of  holder  supported  by  such  evi- 
dence.— Brown  vs.  SpoCford,  95  U.  8.  474,  478, 
bk.  24  L.  ed.  608.  See  Mass.  Noxon  va  De 
Wolf,  76  Mass.  (10  Gray)  348,  845.  N.  Y.  Magee 
vs.  Badger,  84  N.  Y.  247,  90  Am.  Dec.  691. 
Fed.  Goodman  vs.  Simonds,  61  U.  S.  (20  How.) 
843,  bk.  15  Li.  ed.  934;  Collins  vsl  Gilbert,  94 
U.  a  758,  bk.  24  L.  ed.  170. 

18.  Bxeeytlon  to  mle  as  stated  in  preceding 
paragraph  arises  where  note  was  fraudulently 
put  into  circulation,  it  then  being  incumbent 
on  indorsee  to  prove  that  he  gave  value  for  it 
— Sperry  vs.  Spauldlng,  45  Cal.  544,  549.  See 
Graham  vs.  Larimer,  83  CUil.  173,  178,  23  Pac. 
Rep.  2S6;  Hazard  vs.  Spencer,  17  R.  I.  661,  564. 
28  Atl.  Rep.  729;  Rische  vs.  Planters  Nat  Bank. 
84  Tex.  413,  421,  81  Am.  St.  Rep.  66.  19  &  W. 
Rep.   610. 

14.  EVIDENCE.— Note  alleged  to  be  ta- 
dorse4  for  collection  is  not  admissible  in  evi- 
dence without  proof  of  Indorsement. — Toungs 
vs.  Bell,  4  Cal.  201,  202.  See  Hastings  vs.  Dol- 
larhide,  18  Cal.  890,  891,  392. 

15.  Tke  law  Imports  a  consideration  upon 
admission  of  note  in  evidence  without  objec- 
tion to  its  due  execution. — ^Ambrose  vs.  Drew. 
189  Cal.  666,  667,  78  Pac  Rep.  643.  See  Down- 
ing vs.  Le  Du,  88  Cal.  471,  474,  28  Pac  Rep. 
202. 

IS.  Parol  evidence  la  adnlsslMe  for  the  pur- 
pose of  proving  consideration  or  want  of  con- 
sideration for  negotiable  instrument — Cash- 
man  vs.  Harrison,  90  CaL  897,  804,  27  Pac  Rep. 
288. 


17.  PLEADING. — Averment  of  valnable  coa- 
sideratlon  for  transfer  from  original  payee  to 
plaintiff  is  generally  immaterial,  as  possession 
of  note  whether  obtained  before  or  after  ma- 
turity of  note  is  prima  facie  evidence  of  owner- 
ship.— ^McCann  vs.  Lewis,  9  Cal.  246.  See  Head- 
owcraft  vs.  Walsh,  16  Mont.  644,  560,  S9  Pac 
Rep.  914. 


Tit.  XV«  eh.  I,  art.  III.] 


INDORSBMBlfT— 1¥HAT     IS. 


(aU6)       f  8108 


ARTICLE   m. 

INDORSEMENT. 


Indorsement  without  reeonne. 
Same.     [Effect  of.] 
Indorsee  privj  to  contract. 
Bights  of  accommodation  indorser  ( 

pealed). 
Effect  of  want  of  consideration* 
Indorsee  in  dne  course,  what. 
Bights  of  indorsee  in  due  course. 
Instrument  left  blank. 


S  8108.  Indorsement,   what.  §  3118. 

§  3109.  Agreement  to  indorse.  S  3119. 

§  3110.  "When  may  be  made  on  separate  paper.  §3120. 

§  3111.  Kinds  of  indorsement.  S  3121. 

§  3112.  General  indorsement,  what. 

§  3113.  Special   indorsement,  what.  S  3122. 

§  3114.  General  indorsement,  how  made  special.  S  3123. 

§  3115.  Destruction  of  negotiability  by  indorser.  §  3124. 

§  3116.  Implied  warranty  of  indorser.  S  3125. 

S  3117.  Indorser,  when  liable  to  payee. 

§  3108.  INDOBSEMENTy  WHAT.  One  who  writes  his  name  npon  a  negotiable 
instrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers  it,  with  his  name 
thereon,  to  another  person,  is  called  an  indorser,  and  his  act  is  called  indorsement. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Ordinary  mode  of  indorsement. 

3.  Forgery,  what  constitutes. 

4.  Indorser,  who  is  an. 

5.  Indorsement  of  note  due  to  firm,  when  suf- 

ficient. 

6.  Indorsement   in   blank,  before    maturity,    ef- 

fect of. 

7.  Liability  of  indorsers. 

8.  Liability  as  maker — Accommodation — Surety. 

9.  Same — Subscribing  in  place  of  maker. 

1.  APPUBD,  CITBD,  CONSTRUBD,  RB- 
mSRRBD  TO,  etc..  In:  People  vs.  Ferris,  56 
Cat.  442,  445  (cited);  Fessenden  vs.  Summers, 
62  Cal.  484,  487  (applied);  Chafoin  vs.  Rich, 
77  Cal.  476,  478,  19  Pac.  Rep.  882  (cited); 
Southern  Cal.  Nat.  Bank  vs.  Wyatt,  87  Cal. 
616,  617,  25  Pac.  Rep.  918  (referred  to);  First 
Nat.  Bank  vs.  Babcock.  94  Cal.  96,  104,  28  Am. 
St.  Rep.  94,  29  Pac.  Rep.  416  (referred  to); 
Shafn  vs.  Sullivan,  106  Cal.  208,  211,  89  Pac. 
Rep.  606  (referred  to);  Liongrmaid  vs.  Coulter, 
123  Cal.  208,  217,  55  Pac.  Rep.  791  (cited); 
O'Conor  vs.  Clarke  (CaL  April  2,  1896),  44  Pac. 
Rep.  482,  483   (cited). 

Am  to  Indoraem  and  Indorsements,  see  note 
14  Am.  St  Rep.  793,  794. 

Form  of  Indoraement. — See  post  I  3109. 

Indonier  before  delivery,  liability  to  yayee. 
«— See  post  S  3117. 

Maker  and  Indorser  of  note  mm  Joint  debtors. 
— See  note  66  Am.  St.  Rep.  690. 

Parol  testimony  reayectlnir  negotiable  In- 
Htmmenta. — See  notes  15  Am.  St  Rep.  287;  56 
Am.  St.  Rep.  668. 

Same — ^To  vary  contract  of  Indorsement.— 
See  notes  39  Am.  Rep.  116;  9  Am.  Dec.  881- 
385;  7  Am.  St  Rep.  366. 

1.  ORDINARY  mode:  OF  INDORSING  note 
Is  by  the  indorser  writing:  his  name  upon  back 
thereof,  but  indorsement  may  be  made  upon 
face  of  note  with  same  effect  as  If  made  upon 
back.— Shain  vs.  Sullivan,  106  Cal.  208,  210,  39 
Pac.    Rep.    606. 

Si  Wbat  constltntea  forgery. — Where  a  per- 
son falsely  and  feloniously  makes  a  bill  of 
exchangre  for  the  payment  of  money  with  In- 
tent to  defraud  another  person,  and,  without 
authority,    writes    the    latter's    name    on    the 


back  of  such  bill,  with  Intent  to  defraud.  It 
constitutes  forgery. — People  vs.  Ferris,  66  CaL 
442,   444. 

4.  INDORSBSR  — ^^HO  IS  AN.— One  who 
writes  his  name  on  the  back  of  an  instrument 
before  its  maturity,  to  enable  the  drawers  to 
negrotlate  It  and  obtain  money  thereon,  is  an 
indorser,  and  liable  as  such. — O'Conor  vs. 
Clarke  (CaL  April  2,  1896).  44  Pac.  Rep.  482. 
488. 

6.  INDORSBMBSNT  OF  NOTES  DUB  TO 
FIRM,  IVHBN  SUFFICIBNT.— Indorsement  of 
note  due  to  firm,  made  by  one  of  partners 
with  consent  of  his  copartner,  by  wrltlngr  firm 
name  across  back  of  note  with  intent  to 
assiern  same  to  himself,  is  sufficient  assigrnment 
and  indorsement  of  note,  and  he  thereupon 
becomes  owner  and  holder  thereof. — ^Low  vs. 
Warden,  77  CaL  94,  96,  19  Pac.  Rep.  236. 

«.  INDORSBMBNT  IN  BLANK  BBFORB 
MATURITY,  BFFBCT  OF. — ^If  payees  Indorse 
instrument  in  blank  before  maturity,  and  trans- 
fer it  to  banking:  company  for  value,  instru- 
ment is  thereafter  payable  to  bearer,  and  is 
transferable  by  mere  delivery. — O'Conor  vs. 
Clarke  (C^aL  April  2,  1896),  44  Pac.  Rep.  482, 
483. 

7.  lilablllty  of  Indorsers. — ^Indorser  of  negro- 
tlable  instrument  becomes  liable  thereon  as 
such  to  every  subsequent  holder. — People  vs. 
Ferris,  56  CaL  442,  445. 

8.  LIABILITY  AS  BIAKBR— Aeeommodatlon 
anrety. — One  who  writes  his  name  upon  face 
of  joint  note  solely  for  accommodation  of  mak- 
ers of  said  instrument,  and  attaches  word 
''surety^'  to  his  name,  is  liable  as  maker,  and 
not  as  indorser.  His  liability  does  not  depend 
upon  due  notice  of  demand  and  non-payment. — 
Southern  CaL  Nat.  Bank  vsl  Wyatt,  87  Cal.  616, 
618,  26  Pac.  Rep.  918. 

8.     SnbaerlblniT   In   plaeo   of  maker. — If    one 

subscribes  his  name  to  promissory  note  in 
place  of  maker,  he  will,  as  between  himself 
and  payee,  be  treated  as  maker,  and  held  liable 
as  such,  thougrh  he  was  in  fact  only  surety  for 
other  makers,  and  this  was  known  to  payee 
when  he  received  note, — Southern  Cal.  Nat. 
Bank  vs.  Wyatt,  87  CaL  616,  618,  25  Pac.  Rep. 
918. 


II S109-S11S     (use) 


AGRBBBUDNT    FOR    DTDORSBMBirT. 


[DlT.III,Pt.IV. 


§  3100.  AaSBEMENT  TO  INDORSE.  One  who  agrees  to  indorse  a  negotiable 
instrument  is  bound  to  write  his  signature  upon  the  back  of  the  instrument^  if  there 
is  sufficient  space  thereon  for  that  purpose. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Evidence  of  indorsee's  title,  when  sufficient. 


1.  Avylledf  elted,  eonstmedy  referred  to,  etc.. 
In;  Southern  Cal.  Nat  Bank  vs.  Wyatt,  87  Cal. 
616,  617,  25  Pac.  Rep.  918   (referred  to). 

a.  BvldeBce  of  Indomee'o  tltle^  wken  oiilll- 
elent. — Objection  that  there  is  no  proof  of  gen- 


uineness of  indorsement  should  be  made  when 
instrument  is  offered  in  evidence.  If  not,  fact 
that  names  of  payees  are  written  upon  face 
of  note,  at  left-hand  end  thereof.  Instead  of 
belnff  on  back  of  note,  is  sufficient  evidence  of 
indorsee's  title. — Shain  vs.  Sullivan,  106  CaL 
208,  210,  211,  89  Pac.  Rep.  606. 


§  3110.  WHEN  BSAT  BE  MADE  ON  SEPABATE  PAPER.  When  there  is  not 
room  for  a  signature  upon  the  back  of  a  negotiable  instrument,  a  signature  equiva* 
lent  to  an  indorsement  thereof  may  be  made  upon  a  paper  annexed  thereto. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Assignment  on  separate  paper,  when  sufficient. 

1.    Applied,  elted,  eonatrned,  referred  t;  etc., 


in:  Southern  Cal.  Nat.  Bank  vs.  Wyatt,  87  Cal. 
616,  617  (referred  to),  25  Pac.  Rep.  918;  Hays 
vs.  Plummer,  126  Cal.  107,  110,  77  Am.  St.  Rep. 
168,  68  Pac.  Rep.  447   (cited). 

S.  Asslflrnment  ob  separate  paper,  when 
■Qlllclent. — Name  written  on  face  of  note  must 
be  so  written  as  to  become.  In  effect,  part  of 


instrument.  This  is  not  only  rule  under  gen- 
eral authorities,  but  it  is  so  declared  by  this 
section  of  code.  Assignment  of  mortgragre  and 
note  made  on  separate  writing,  without  In- 
dorsement on  note,  is  sufficient.  General  rule 
that  such  assignment,  without  indorsement, 
does  not  ffive  rigrhts  of  an  indorser  "In  due 
course"  Is  elementary. — ^Hays  vs.  Plummer,  126 
Cal.  107,  110,  77  Am.  St.  Rep.  153,  58  Pac.  Rep. 
447. 


§3111.    KINDS  OF  INDORSEMENT.      An  indorsement  may  be   general  or 

special.  HIatory:   Enacted  March  21,  1872. 

§  3112.    OENESAL  INDOBSEMENT,  WHAT.    A  general  indorsement  is  one  by 
which  no  indorsee  is  named. 

Mlstory:   Enacted  March  21,  1872. 


1.  Note  pavabla  to  order,  with  indorsement,  ef- 

fect of. 

2.  Indorsement  in  blank — Effect  of. 

3.  Same— Passing  of  title,  and  how  payable. 

4.  Same — Effect  of  redelivery  to  payee. 

5.  Same — Omission  of  letter  from  maker's  name. 

As  to  Indomement  of  negotiable  yaper  by  one 
not  bolder  or  payee,  see  notes  29  Am.  Dec 
297-299;  66  Am.  Dec.  868,  869. 

Indoraement  In  blank  of  non-nevotlablo  note. 

—See  note  18  Am.  Dec.  65-67. 

1.  NOTB  PAYABIA  TO  ORDBR,  'WITH  Ilf- 
DORSBMIBlfT,  BSFFECT  OF. — ^Note  payable  to 
order  of  maker,  and  Indorsed  by  him.  Is  like 
note  payable  to  bearer.  It  passes  by  delivery, 
and  transferee  becomes  legral  holder  of  It,  with 
right  to  brlngr  action  thereon. — Bank  Lassen 
Co.  vs.  Sherer,  108  CaL  618,  516,  41  Pac.  Rep. 
416. 

1.     nVDORSBMBNT     IH     BLANK  —  BFFBCT 

OF. — The  first  effect  of  indorsement  in  blank 
Is  to  make  paper  payable,  not  to  transferee  as 
Indorsee,  but  as  bearer. — Curtla  vs.  Spraffue, 
SI  CaL  889,  241. 

&     Paaalnv    of    tltle^   and    bow    payable. — ^If 

promissory  note  la  indorsed  in  blank,  title  and 


rlg-ht  of  action  pass  by  delivery,  and  such  note 
is  payable  to  bearer. — Poorman  vs.  Mills,  35 
Cal.  118,  120,  96  Am.  Dec.  90;  Curtis  vs.  Spragrue, 
61  Cal.  289,  241;  Eames  vs.  Crosier,  101  CaL 
260,  261,  85  Pac.  Rep.  878;  Bank  Lassen  Co.  va 
Sherer,  108  Cal.  613,  516,  41  Pac.  Rep.  416. 

4»  Bflcct  of  redelivery  to  payee. — If  payee 
indorses  note  In  blank,  and  delivers  it  to  per- 
son who  afterwards  redelivers  it  to  payee  with 
special  assignment*  title  is  aa  effectually  re- 
invested in  payee  by  mere  delivery,  without 
assigrnment,  as  with  it;  and  if  payee  after- 
wards delivers  note  to  another  person,  there 
is  no  need  that  he  should  agrain  indorse  It  in 
blank.  In  order  to  convey  legral  title,  as  blank 
indorsement  already  on  it  is  eCEectual  for  that 
purpose. — Curtis  vs.  Spragrue,  61  CaL  239, 
241. 


S.     Omlaaflon  of  letter  front  naker^  naaie. — 

Fact  that  maker  of  note  who  indorsed  his 
name  thereon  in  blank  left  out  letter  of  his 
name  in  sigrningr  it  makes  no  dlCEerence  where 
name  is  properly  spelled  In  indorsement,  and 
It  appears  that  he  executed  note. — ^Bank  Lassen 
Co.  vs.  Sherer.  108  CaL  618,  Sit,  41  Pac.  Rep. 
415. 


Vlt.XVtCli.I»art.UI.)         SFBCIAIi  WHBaiS  GBSIOBRAL  DTDORSBIIBIVT.        (2197)       |S  8118-811S 


§3113.    8PEGIAL    INDOBSEMENT,  WHAT.    A  special  indorsement  specifies 
the  indorsee.  History:  Enaeted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Bank  rules  as  to  indorsements,  effect  of. 

3.  Special  indorsement  is,  what. 

4.  Special   indorsement  —  Becoverj,  though   title 

is  out  of  payee. 

5.  Same — ^Indorsement  to  one  for  use  of  another. 


1.  APPLIBDy  CITED,  COIfSTRUBD,  RB- 
FERRBD  TO,  etc..  In*.  Crocker- Woolworth 
Nat.  Bank  vs.  Nevada  Bank,  129  Cal.  664,  580, 
96  Am.  St.  Rep.  169,  78  Pac.  Rep.  466   (cited). 

a.  BANK  RULES  AS  TO  INDORSBMRBrrS— 
BlTect  of. — It  Is  perfectly  competent  for  banks 
associated  tog-ether  to  bind  themselves  by  rules 
groverniner,  as  between  themselves,  effect  of 
their  indorsements,  and  these  rules,  as  to  them, 
will  supplant  law. — Crocker-Woolworth  Nat. 
Bank  va  Nevada  r»ank,  189  CaL  564,  680,  96  Am.. 
St.  Rep.  169,  78  Pac.  Rep.  466. 

S.  SPBCIAIj  INDORSBMBBrr  Is  one  which 
specifies  indorsee,  and  "may,  by  express  words 
to  that  purpose,  but  not  otherwise,  be  so  made 
as  to  render  instrument  not  neerotiable." 

See  this  section  and  post  i  8116* 


4.  SPECIAL  INDORSEMBBrr  — Recovery, 
thooffb  title  la  out  of  payee. — Recovery  may  be 
had  on  bill  of  exchanere,  thougrh  title,  by 
special  indorsements  thereon,  is  shown  to  be 
out  of  payee,  there  beinff  no  retransfer  from 
last  indorsee  to  him  where  indorsements  are 
proved  to  have  been  made  simply  for  the  pur- 
pose of  collecting  bill,  and  the  indorsees  have 
no  interest  in  it. — ^Nasrlee  va  Lyman,  14  Cal. 
461,   454. 

8.     iBdoraement  to  one  for  vse  of  another. — 

Indorsement  to  one  person  for  use  or  benefit 
of  another  affords  no  indication  that  indorsee 
is  aerent  only,  and  paid  no  consideration  for 
bill,  as  purchaser  would  not  accept  such  in- 
dorsement. Indorser,  in  such  case,  parts  with 
his  whole  title  to  instrument,  and  presumption 
is  that  he  does  so  for  consideration.  Only 
effect  of  such  indorsement,  by  way  of  restric- 
tion, is  to  £rive  notice  of  rigrhts  of  beneficiary 
named  in  indorsement  and  protect  him  agrainst 
misappropriation. — ^Hood  vs.  Pratt,  78  N.  Y. 
871,  84  Am.  Rep.  689,  642. 


§  3114.  GENERAL  INDORSEMENT,  HOW  HADE  SPECIAL.  A  negotiable 
instrument  bearing  a  general  indorsement  cannot  be  afterwards  specially  in- 
dorsed ;  but  any  lawful  holder  may  turn  a  general  indorsement  into  a  special  one, 
by  writing  above  it  a  direction  for  payment  to  a  particular  person. 

History:   Enaeted  March  21,  1872. 

1.  Title  where  note  Is  payable  to  one  with  guar- 

anty to  another. 

2.  Blank  indorsement — Filling  of  by  holder. 

3.  Same — Limitations  npon  right  to  fill. 

4.  Same — Splitting  contract  of  indorsers. 

5.  Same — Writing  in  "pay  to  order  of  bearer." 


1.  TITLB  WHBRB  NOTB  IS  PAYABLES  TO 
ONE     WITH     GUARANTY     TO     ANOTHB2R.— 

If  note  payable  to  A,  or  bearer,  is  Indorsed  by 
A.  with  assiernment  and  guaranty  to  B,  latter 
sets  title. — Johnson  vs.  Mitchell.  60  Tex.  218, 
S2  Am.  Rep.  602.  604. 

3.  BLANK  INDORSBSfRNTS — FUllnv  of  by 
holder. — Holder  may  fill  blank  Indorsements 
to  himself,  or  strike  some  of  them  out.  If  he 
chooses  to  do  so. — Hunter  vs.  Hempstead,  1 
Mo.  67.  13  Am.  Dec  468,  470. 

8.  Limitations  npon  rlvbt  to  All.  —  While 
holder  has  right  to  fill  up  blank  indorsements, 
he  is  not  at  liberty,  in  doing:  so.  to  write  just 
what  he  pleases  over  name,  but  is  bound  by 
mercantile  usaere,  which,  on  this  point,  has 
force  and  certainty  of  law,  and  clearly  does 


not  extend  to  waiver  of  any  of  liable  condi- 
tions of  Indorsements. — President  of  Central 
Bank  vs.  Davis,  S6  Mass.  (19  Pick.)  373,  376. 

4.  Spllttliiff  contract  of  Indorscm. — Indorsee 
or  holder  of  note  may  fill  up  blank  Indorse- 
ment and  make  note  payable  to  himself  or  to 
his  order,  but  he  is  not  at  liberty  to  write 
over  indorsement  any  words  changing  legal 
liability  of  indorsers,  there  being  no  agree- 
ment by  them  to  contrary.  Contract  of  in- 
dorsers is  single  and  entire,  and  cannot  be 
split  up  by  writing  over  their  Indorsement 
promise  to  pay  part  of  note  to  one  person  and 
part  to  another. — Erwln  vs.  Lynn,  16  Ohio  St 
639,  545. 

5.  Writing   lA   "pay   to   order   of   bearer.*' — 

Holder  of  promissory  note  Indorsed  In  blank 
may  write  over  Indorsement  "pay  to  order 
of  (bearer)";  and  that  has  effect.  In  hands  of 
bona  fide  holder,  of  Indorsement  in  full.  This 
change,  from  blank  to  indorsement  In  full.  Is 
not  usually  made,  and,  as  It  Is  mere  matter  of 
form.  It  is  not  required  to  be  done. — Poorman 
vs.  Mills.  26  Cal.  118,  120,  96  Am.  Dec.  90. 


§  3115.  DESTBUGTION  OF  NEOOTIABILITY  BT  INDOBSEB.  A  special  in- 
dorsement may,  by  express  words  for  that  purpose,  but  not  otherwise,  be  so  made 
as  to  render  the  instrument  not  negotiable. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  *•    Applied,  cited,  construed,  referred  to,  etc., 

2.  Distinction  between  "bolder"  and  "owner."  In:    Crocker-Woolworth  Nat.  Bank  vs.  Nevada 

3.  Limited  or  special  indorsements— Collection.  Bank,  1S9  Cal.  664,  680,  96  Am.  St.  Rep.  169, 
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7S  Pac.  Rep.  466  (cited  In  connection  with 
U8113.  S116). 

S.     DI«tlnctlo«        betwcem        <<hoMer^        and 

«ow»er.»» — The  term  "holder"  Is  properly  ap- 
plied to  person  having  possession  of  paper, 
and  makingr  demand,  whether  in  his  own  rierht 
or  as  asrent  for  another.  "Holder"  is  word  of 
same  import  as  "bearer."  The  distinction  be- 
tween "holder"  and  "owner"  may  sometimes 
become    Important,    as    under    clearing:- house 


rules. — Crocker-Woolworth  Nat.  Bank  vs.  Ne- 
vada Bank.  139  Cal.  664,  579,  680,  96  Am.  8t 
Rep.  169,  73  Pac.  Rep.  466. 

3.  Limited  or  spectol  iMdorsenftemta  —  (Col- 
lection.— Promissory  notes  indorsed  in  blank 
and  delivered  for  collection  cannot  be  trans- 
ferred to  another  having  notice  of  such  limited 
Indorsement — Claflin  vs.  Wilson,  61  Iowa  15, 
16,  60  N.  W.  Rep.  678. 


§3116.  IMPLIED  WAKRANTIES  OF  INDOBSEB.  Eyery  indorser  of  a 
negotiable  instrument,  unless  his  indorsement  is  qualified,  warrants  to  every  sub- 
sequent holder  thereof,  who  is  not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will,  upon  notice  thereof 
duly  given  to  him,  or  without  notice,  where  it  is  excused  by  law,  pay  the  same 
with  interest,  unless  exonerated  under  the  provisions  of  sections  thirty-one  hun- 
dred and  eighty-nine,  thirty-two  hundred  and  thirteen,  thirty-two  hundred  and 
forty-eight,  or  thirty-two  hundred  and  fifty-five. 

History:    Enacted  March  21,  1872;  amended  March  SO,  1874,  Code  Amdta. 
1873-4^  p.  263. 

I.  Warranty  of  indorser. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Construction  of  section — No  added  liabilitj. 

3.  Same — Identity  of  liability. 

4.  Indorsement  amounts  to,  what. 

5.  General  or  unqualified  indorsement — Effect  of. 

6.  Same — ^Wbat  is  warranted. 

7.  Same — Note  of  mining  company. 

8.  Same — Implied  warranty  of  genuineness. 

9.  Undertaking   of   subsequent   indorsee  —  Cer- 

tificate of  deposit. 

10.  Warranty  by  holder  of  bank  check. 

II.  Rights  and  Liabilities  of  Indorsers. 

11.  As  to  right  of  accommodation  indorser  against 

maker. 

12.  Defense    that   persons   were   accommodation 

indorsers. 

13.  Bights    of   indorsers,  in   general — Discharge 

by  extension  of  time. 

14.  Same — Discharge  by  substitution  of  new  se- 

curity. 

15.  Same — Discharge   because   of   alteration    of 

note. 

16.  Same — Alteration  of  corporation  note  as  a 

defense. 

17.  Same — When  entitled  to  demand  and  notice. 

18.  Same — Seasonable  time  for  demand  and  no- 

tice. 

19.  Same — Bight  to   show  that   enforcement  of 

contract  would  be  a  fraud. 

20.  Same — May  show  inequitableness  of  enforc- 

ing his  contract. 

21.  Same — Bight  to  assignment  upon  payment. 

22.  Same — Bight  of  subsequent  indorser  who  has 

paid  note. 

23.  Liability    of    accommodation    indorser  — As 

actual  indorser  for  value. 

24.  Same — Bill  before  maturity. 

25.  Same — Croat  ion    of,  by   agreement. 

26.  Same — Indorser  as  to  one,  surety  as  to  an- 

other. 


27.  Liability  of  indorser  generaUy — ^Nature  of 
his  contract. 

28.  Same — ^Delivery  to  payee  before  date  on  face 
of  note. 

29.  Same — Exoneration    by    payee's    failure   to 
present  for  payment. 

30.  Same— Indorsement  in  blank  of  non-negotiable 
note. 

31.  Same — Legal  execution  of  note. 

32.  Same — Liability  as  maker. 

33.  Same — Primary  and  unconditional  obligation. 

34.  Same — Promise  to  pay   made  after  maturity. 

35.  Same — Surety  has  not  rights  of  indorser. 

36.  Same — When  not  disputable. 

L     WARRANTY  OP  INDORSER. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RE* 
FERRBD  TO,  etc.,  in:  People  vs.  Ferris,  66 
Cal.  442,  446  (referred  to);  Jones  vs.  Hanna, 
81  Cal.  607,  610,  22  Pac.  Rep.  883  (construed); 
Kendall  vs.  Parker,  103  Cal.  319,  324,  42  Am. 
St.  Rep.  117.  37  Pac.  Rep.  401  (construed); 
Bunker  vs.  Osborn,  132  Cal.  480,  482,  64  Pac 
Rep.  863  (cited);  Oarthwalte  vs.  Bank  of 
Tulare,  134  Cal.  237,  242,  66  Pac.  Rep.  826 
(cited);  Crocker-Woolworth  Nat.  Bank  vs. 
Nevada  Bank,  139  Cal.  664,  674,  680,  96  Am. 
St.  Rep.  169,  73  Pac.  Rep.  466  (cited);  Meyer 
vs.  Foster  (Cal.  June  19,  1906),  81  Pac.  Rep. 
402,  404  (cited). 

Aceeptaaoe  of  bill  of  ezcbancv  admit*  slff- 
natnre  of  drawer. — See  post  §  3199. 

A«  to  exoaeratlon  of  Kiiaraator%  see  ante 
I  2819. 

A«  to  Implied  warranty  aader  ladoraemcat 
''wlthoat  recoarae,»»  see  post  §  8118  note. 

Bvcase  of  preseatmcnt  and  aotleOb — See  post 
88  3166-3160. 

Forirenr  of  note  or  Indorsement. — See  note 
49  Am.  Dec.  316,  316. 

Indorsement — Admit*  and  snaranti 
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luoaeaa  of  slffnatiires. — See  note  49  Am.  Dec. 
316. 

Same — ^After  maturity^ — See  note  12  Am.  Dec. 
611. 

Saa&e — Procured  hj  fravd. — See  note  4  Am. 
Rep.   240-24S. 

Same — ''T^lthoiit  recovrsey'*  duties  and  liabil- 
ities of  indorser. — See  note  7  Am.  St.  Rep.  866. 

Rights  aad  obllffatlons  of  drairer  of  bill  of 
exclianse. — See  post  §  8177. 

That  contract  of  Indoraer  la  conditional^ 
taeinK  contingent  upon  trne  presentment  at 
matnrltyy  and  due  notice  in  caae  of  non- 
payment, see  post  ii  8141-8161. 

That  contract  of  prin<!lpal  debtor  la  abaolnte 
to  pay  at  matnrity,  and  that  no  preaentment 
la  neeeaaary  to  charire  him,  see  post  §  8130. 

"Wnmt  or  fallvro  of  eonalderation,  effect  ofr— 
See  post  S8122. 

3.  CONSTRUCTION  OF  SECTION— No  added 
linblllty. — This  section  has  not  added  any  new 
liability  of  an  indorser— -certainly  not  in  favor 
of  those  who  are  not  bona  fide  holders. — Jones 
vs.  Hanna,  81  Cal.  607,  610,  22  Pac.  Rep.  888. 

S.  Identity  of  liability.— Some  of  the  liabil- 
ities created  by  this  section  are  identical  with 
those  created  by  81774  Civil  Code,  which  de- 
fines what  liabilities  one  incurs  who  sells,  or 
agrees  to  sell,  other  choses  in  action. — Kendall 
vs.  Parker,  108  Cal.  819,  824,  42  Am.  St.  Rep. 
117,  87  Pac.  Rep.  401. 

4.  INDORSEMBNT  AMOUNTS  TO,  TVRAT.— 

Indorsement  is  not  equivalent  to  a  promissory 
note  upon  which  the  indorser  may  be  sued 
the  next  day,  but  amounts  to  no  more  than 
a  fifuaranty  of  the  solvency  of  the  maker,  and 
that  the  indorser  may,  if  he  makes  demand 
upon  the  maker,  and  fails  to  eret  the  money, 
have  recourse  upon  the  Indorser.  This  is  the 
extent  of  the  indorser's  liability. — Beebe  vs. 
Brooks,  12  Cal.  808,  810. 

5.  GENERAL  OR  UN^^UALIFIRD  INDORSE- 
MENT— Effect  of. — The  Indorser  who  makes  an 
unqualified  indorsement  of  a  note  warrants  to 
every  subsequent  holder,  who  Is  not  liable 
to  bim,  as  in  this  section  prescribed. — ^People 
vs.  Ferris,  56  Cal.  442,  446. 

e.  liVbat  la  warranted. — The  indorser,  under 
a  greneral  indorsement,  warrants  to  every  sub- 
sequent holder  thereof,  not  liable  to  him,  that 
the  paper  is  in  all  respects  what  it  purports 
to  be;  that  he  has  grood  title  to  it;  that  the 
sigrnatures  of  all  prior  parties  are  bindingr  upon 
them,  and  that  if  the  instrument  be  dishon- 
ored he  will,  unless  himself  exonerated,  pay 
upon  due  notice  griven.  —  Crocker-Woolworth 
Nat.  Bank  vs.  Nevada  Bank,  139  Cal.  664,  680, 
96  Am.  St.  Rep.  169,  73  Pac.  Rep.  456. 

7*  Note  of  minlnir  company. — The  indorsers 
of  a  note  executed  by  a  minlns:  company  im- 
pliedly warrant  by  their  indorsement  that  the 
note  is  in  all  respects  what  it  purports  to  be 
and  that  the  sigmatures  of  all  prior  parties 
are  binding  upon  them. — Bunker  vs.  Osborn, 
132  Cal.  480,  482.  64  Pac.  Rep.  853. 

8.  Implied  warranty  of  irennlneneaa  accom- 
panies the  unrestricted  indorsement  and  trans- 
fer of  any  negotiable  instrument.  It  is  an 
assurance  to  the  drawee  of  its  genuineness  in 
nil  respects  saving  that  of  the  name  of  the 
drawer  alone,  with  which  knowledge  the 
C.  C— 134. 


drawee  is  charged.  This  warranty  of  a  gen- 
eral indorsement  is  declared  by  this  section. — 
Crocker-Woolworth  Nat.  Bank  vs.  Nevada 
Bank,  189  Cal.  664,  674,  96  Am.  St.  Rep.  169. 
78  Pac  Rep.  466. 

a  UNDERTAKING  OF  SUBSE^^ITENT  IN- 
DORSEE —  CERTIFICATE       OF      DEPOSIT.— 

Where  a  certificate  of  deposit  is  indorsed  by 
the  payee,  payable  to  the  order  of  a  third 
person,  a  subsequent  indorser  undertakes  that 
he  possesses  a  clear  title  to  the  certificate 
deduced  from  and  through  all  the  antecedent 
indorsers,  and  agrees  thereby  to  clothe  the 
holder  under  them  with  all  the  rights  which 
legrally  attach  to  genuine  indorsements,  against 
themselves  and  all  the  antecedent  Indorserst 
As  such  indorsers  they  cannot  complain  if 
called  upon  to  repay  the  money  which  they 
have  received  upon  their  indorsement  of  a 
title  which  turns  out  to  be  void  on  account  of 
the  forgery  of  the  antecedent  indorsement,  for 
there  is  a  total  failure  of  consideration  on 
which  the  transfer  was  made. — ^MiUs  vs.  Bar- 
ney, 22  Cal.  240,  248. 

10.  TITARRANTY  BY  HOLDER  OF  BANK 
CHECK. — The  indorser  of  a  note  warrants  its 
validity  and  genuineness,  but  the  holder  of 
a  bank  check  who  indorses  it  when  he  pre- 
sents it  to  the  drawee  does  not  guaranty  the 
genuineness  of  drawer's  signature,  nor  that 
the  check  has  not  been  altered  in  amount, 
although  he  does  warrant  the  genuineness  of 
the  prior  indorsements  and  his  own  title.  The 
right  of  drawer  to  recover  back  money  paid 
on  an  altered  check  rests  upon  the  fact  that 
the  money  was  paid  by  the  drawee  without 
consideration,  under  an  innocent  mistake. — 
Redington  vs.  Woods,  46  Cal.  406,  428,  429, 
18  Am.  Rep.  190. 

11.  RIGHTS    AND    LIABILITIES    OP    IN- 

DORSERa 

11.  AS  TO  RIGHT  OF  ACCOMMODATION 
INDORSER  AGAINST  MAKER,  see  Stanley  vs. 
McElrath,  86  Cal.  449,  457,  86  Pac.  Rep.  16, 
10  Ia  R.  a.  646. 

12.  DEFENSE  THAT  PERSONS  IVERB  AC- 
COMMODATION INDORSERS  is  not  good  when 
there  is  no  evidence  to  sustain  it. — Hawley  vs. 
McCredy,  64  Cal.  888,  889. 

18.  RIGHTS  OF  INDORSERS,  IN  GEN- 
ERAL.— Discharge  by  extenalon  of  time. — Mere 
extension  of  time  to  maker  of  note  is  not  a 
sufficient  plea  to  discharge  a  surety  or  indorser. 
These  things  must  concur:  an  extension  of 
time,  on  an  agreement  with  the  maker,  founded 
upon  a  valid  consideration,  and  such  as  will 
suspend  the  right  of  action  against  the  maker. 
— ^Williams  vs.  Covlllaud,  10  Cal.  419,  426,  427. 

14.  Dlscbarge  by  anbatltnflon  of  new  aecnr- 
Ity. — Substitution  of  a  new  security  will  dis- 
charge an  indorser. — Smith  vs.  Harper,  6  Cal. 
329. 

15.  Discbarge  beeanae  of  alteration  of  note. 

— ^A  material  alteration  in  a  note  given  by  a 
corporation  without  the  consent  of  the  sureties 
will  discharge  them,  whether  Indorsers  or 
guarantors. — Pelton  vs.  San  Jacinto  L.  Co.,  113 
Cal.  21,  24,  46  Pac.  Rep.  12. 

16.  Alteration  of  corporation  note  na  a  de- 
fenae. — Where  a  material  alteration  in  a  note 
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fflven  by  a  corporation  was  made  by  Its  agrent 
before  delivery  of  the  note  to  the  payee  the 
corporation  cannot  avail  itself  of  such  altera- 
tion as  a  defense  to  the  action. — Pelton  vs. 
San  Jacinto  L.  Co.,  IIS  Cal.  21,  26,  46  Pac  Rep. 
12. 

17.  WHBN  SNTIinLED  TO  DKMAND  AlfD 
XOTICS:. — One  who  indorses  a  note  after  ma- 
turity is  entitled  to  have  demand  made  upon 
the  maker  and  notice  of  non-payment  griven. — 
Beebe  vs.  Brooks,  12  Cal.  308,  311;  Beer  vs. 
Clifton,  98  Cal.  823,  326,  36  Am.  St  Rep.  172,  88 
Pac.  Rep.  204,  20  L.  R.  A.  680. 

See  note  12  Am.  Dec  611. 

18.  Reasonable  time  for  demand  and  no- 
tice.— In  case  of  an  indorsement  after  ma- 
turity the  demand  and  notice  must  be  within 
a  reasonable  time,  that  depending:  upon  the 
facts  in  each  particular  case;  but  the  indorser 
is  entitled  to  have  that  done  the  same  as  an 
indorser  before  maturity,  the  only  difference 
])einer  as  to  the  time  of  erlvingr  such  demand 
and  notice. — Beer  vs.  Clifton,  98  Cal.  323,  326, 
?,5  Am.  St.  Rep.  172,  33  Pac.  Rep.  204,  20  U 
R.  A.  680. 

18.  RiKbt  to  sbow  tbat  enforeement  of  eon- 
tract  would  be  a  frnnd. — It  may  be  shown  by 
an  indorser  that,  from  the  way  In  which 
his  indorsement  was  procured,  it  would  be 
a  fraud  upon  him  to  permit  its  enforcement. — 
McPherson  vs.  Weston,  86  Cal.  90,  94,  24  Pac. 
Rep.  733. 

ao.  May  sbow  incqnltablencos  of  enforcing 
bis  contract. — ^An  indorser  may  show,  as  be- 
tween himself  and  his  immediate  indorsee, 
that  the  indorsement  was  made  merely  for  the 
purpose  of  transferrinsT  the  note  from  a  nom- 
inal holder  to  a  true  one.  as  from  an  agrent 
to  his  principal,  or  that  the  circumstances 
under  which  the  indorsement  was  made  were 
such  as  would  render  it  inequitable  to  enforce 
the  indorser's  liability  agrainst  him;  but  in 
such  case  the  burden  of  establishing  such  a 
defense  and  the  apparent  liability  attendant 
upon  his  Indorsement  rests  upon  the  indorser.^ 
Allin  vs.  Williams,  97  Cal.  403.  88  Pac.  Rep. 
441. 

ai«  Rlffbt  to  assignment  vpon  payment. — 
Although  an  indorser  is  entitled,  upon  pay- 
ment of  the  note  which  he  has  indorsed,  or  of  a 
Judgrment  agrainst  the  maker  rendered  thereon, 
to  an  assigrnment  thereof,  yet  such  assignment 
is  not  a  condition  of  the  plaintiff's  right  to 
recovery,  but  is  a  right  accruing  to  him  who 
made  the  payment. — Allin  vs.  Williams,  97  Cal. 
403,  410,  32  Pac.  Rep.  441. 

20.  Rlsbt  of  aiibaeiivent  indorser  wbo  baa 
paid  note. — Where  a  subsequent  indorser  has 
paid  the  whole  note  or  a  part  of  it  he  may 
recover  from  a  prior  indorser  the  amount  paid, 
as  so  much  money  paid,  laid  out,  and  expended. 
— ^Leeke  vs.  Hancock,  76  Cal.  127,  131,  17  Pac 
Rep.  937. 

28.  LIABILITY  OF  ACCOM MODATIOlf— As 
actual  Indorser  for  valne. — Where  note  In  suit 
was  made  by  defendant  H.  indorsed  before 
maturity  at  the  request  and  for  the  benefit 
of  H,  by  the  defendant  M.  and  then  sold  by 
H  to  the  plaintiff,  M  by  his  act  became  in- 
dorser. nnd  liable  as  such. — Pisk  vs.  Miller, 
C3  Cal.  367,  368. 


Bill  before  maturity. — One  who  writes 
his  name  on  a  bill  before  maturity  to  enable 
the  drawer  to  whose  order  it  is  drawn  to 
negotiate  it  is  liable  as  indorser. — 0*Conor  va 
Clarke  (Cal.  April  2,  1896),  44  Pac  Rep.  482. 

25.  Creation  otf  by  as^eement. — Accommo- 
dation indorser  may,  by  agreement  between 
himself  and  subsequent  indorser,  make  him- 
self liable  to  latter  a9  actual  indorser  for 
value. — Leeke  vs.  Hancock,  76  CaL  127,  130. 
17  Pac.  Rep.  937. 

28.     Indorser  as  to  one,  sorety  as  to  anotbcr. 

— ^An  accommodation  indorser  of  a  note  given 
to  a  bank  by  a  corporation  is  liable  to  the 
bank  only  as  an  indorser,  but  is  a  surety  as  to 
the  corporation  maker. — Yule  vs.  Bishop,  1S3 
Cal.  674,  676,  581,  65  Pac  Rep.  1094. 

27.  LIABILITY  OF  INDORSER— Generally— 
Nature  of  bla  eontraet. — ^An  indorser's  contract 
is  a  written  one.  and  his  liability  an  uncon- 
ditional one,  to  pay  upon  proper  demand  and 
notice. — Goldman  vs.  Davis,  23  CaL  256. 

28.  Delivery  to  payee  before  date  on  face  of 
note. — ^An  indorser's  delivery  of  a  note  to  the 
maker  and  payee  thereof  on  a  date  prior  to 
that  appearing  on  the  face  of  the  note  binds 
indorsers  as  to  holders  in  due  course  as  of  date 
thereon. — ^Meyer  vs.  Foster  (Cal.  June  19,  1905). 
81  Pac.  Rep.  402,  404. 

29.  Exoneration  by  payee's  fallnre  to  pre- 
sent for  payment. — An  indorser  on  note  paya- 
ble with  interest  at  sight,  or  on  demand,  is 
not  exonerated  by  payee's  failure  to  present  it 
for  payment  after  its  apparent  maturity. — ^Ma- 
cbado  vs.  Fernandez,  74  Cal.  362,  364,  16  Pac. 
Rep.  19. 

80*  Indorsement  In  blank  of  non-negotia- 
ble note. — When  the  payee  of  a  non-negotiable 
note  transfers  it  by  simple  indorsement  in 
blank  he  does  not  become  liable  as  the  indorser 
of  a  negotiable  note  would,  not  only  to  his  im- 
mediate indorsee,  but  to  the  indorsee  of  his 
indorsee. — Kendall  vs.  Parker.  103  Cal.  819. 
321,  42  Am.  St.  Rep.  117,  37  Pac.  Rep.  401. 

81.  Legal  execution  of  note^ — Indorsera  of  a 
note  executed  by  a  mining  corporation  are  lia- 
ble to  the  final  payee,  whether  such  note  was 
in  fact  legally  executed  or  not. — ^Bunker  va 
Osborn.  132  Cal.  480.  482.  64  Pac  Rep.  853. 

S2.  Liability  as  maker.^ — One  who  signs  a 
note  with  the  word  "surety"  affixed  to  his  sig- 
nature is  liable  as  maker  and  not  as  indorser. 
— Southern  Cal.  Nat.  Bank  vs.  Wyatt,  87  Cal. 
616.  618.  25  Pac.  Rep.  918. 

88.  Primary  and  unconditional  obligation. — 
If  a  party,  in  consideration  of  a  conveyance  of 
land  to  him.  agrees  to  pay  an  outstanding 
note  of  his  vendor,  and  writes  his  name  upon 
the  back  of  such  note  as  a  memorandum  of 
the  agreement,  at  the  same  time  acknowledg- 
ing his  liability,  his  liability  is  not  that  of 
an  indorser.  but  his  obligation  to  pay  the 
note  is  primary  and  unconditional. — ^Palmer  vs. 
Tripp's  Admr..   8   Cal.   96,   97. 

34.  Promise  to  pay  made  after  matnritr* — 
A  promise  to  pay  by  an  indorser,  made  after 
maturity,  and  where  no  demand  has  been 
made,  or  notice  given,  and  made  with  full 
knowledge  of  the  holder's  laches.  Is  binding 
upon  such  indorser,  but  his  promise  to  v^y 
must    be    established    by    clear    and    distinct 
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evidence. — Keyes  vs.  Fenstermaker,  24  CaL 
329,  333;   Curtis  vs.  Spragrue,  61   Cal.   239,   240. 

88.     Surety    has    not    rlirhta    of    Indorser. — A 

surety  on  a  note  has  all  the  rights  of  a 
grantor,  but  not  those  of  an  indorser. — Chafoin 
vs.  Rich.  77  CaL  476,  478,  19  Pac.  Rep.  882. 


30.  'When  Bot  disputable. — ^It  Is  a  general 
rule  that,  between  an  indorser  and  a  bona 
fide  holder  of  paper  regularly  negotiated,  the 
liability  established  by  the  indorsement  can- 
not be  disputed. — McPherson  vs.  Weston,  86 
Cal.   90,    94,    24   Pac.   Rep.   788. 


§  3117.  INDOBSEB,  WHEN  LIABLE  TO  PAYEE.  One  who  indorses  a  nego- 
tiable instrument  before  it  is  delivered  to  the  payee,  is  liable  to  the  payee  thereon, 
as  an  indorser.  History:  Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction  of  section— -Guaranty. 

3.  Same — Indorser  and  guarantor. 

4.  Indorsement  is  for  accommodation,  when. 

5.  Joinder  of  indorsers  as  codefendants. 


1.  APPL.IBD,  CITBD,  CONSTRUBD,  RBr 
FKKRBD  TO,  etc..  In:  Fessendan  vs.  Summers, 
62  Cal.  484.  487  (applied);  Chafoin  vs.  Rich,  77 
Cal.  476,  478,  19  Pac.  Rep.  882  (construed  With 
other  sections);  Southern  CtA.  Nat.  Bank  vs. 
Wyatt,  87  Cal.  616,  017,  25  Pac.  Rep.  918  (ap- 
plied); First  Nat.  Bank  vs.- Babcock,  94  Cal. 
96,  104,  28  Am.  St  Rep.  94,  29  Pac.  Rep.  415 
(construed);  Loustalot  vs.  Calkins,  120  CaL 
68S.  6S9,  691.  53  Pac.  Rep.  258  (construed); 
Hubbard  vs.  University  Bank,  125  Cal.  684,  685, 
58  Pac.  Rep.  297  (miscited  as  12117);  Bunker 
vs.  Osborn,  132  Cal.  480,  482,  64  Pac.  Rep.  868 
(cited);  Yule  vs.  Bishop,  188  Cal.  574,  676,  65 
Pac.  Rep.  1094  (cited);  O'Conor  vs.  Clarke  (Cal. 
April   2.   1896),  44  Pac.  Rep.  482   (cited). 

As  to  ffoaranty,  Im  ffeneml,  see  ante  I  2787 
et  seq. 

Aa  t«  liability  vpon  ffoavMity  of  eooidltloBal 
obllsatloii,  see  ante  S  2808. 

Imdmeuer  mnik  ln4onieai«at  deflncd* — See  ante 
S  8108. 

'iBdorsement,  before  dellveryy  by  oac  aot  m 


pmrty — ^Bvldciiee  to  define  liability. — See  notes 
2  Am.  Rep.  475;  27  Am.  Rep.  580-582;  29  Am. 
Dec  297-299;  72  Am.  St.  Rep.  676-684. 

2.  CONSTRUCTION  OF  SECTION  —  GUAR- 
ANTY.— This  section  and  S  3108  ante  relate 
only  to  nesTotiable  instruments.  They  do  not 
in  any  way  affect  case  where  instrument  sued 
upon  Is  not  negrotiable  instrument,  but  gruar- 
anty. — First  Nat.  Bank  vs.  Babcock,  94  Cal. 
96,  104,  28  Am.  St.  Rep.  94,  29  Pac  Rep.  415. 

8.  Indorser  and  snamntor. — ^Under  this  sec- 
tion person  may  be  indorser  upon  promissory 
note  and  also  guarantor  upon  same  note. — 
Iioustalot  vs.  Calkins,  120  CSal.  688,  691,  58  Pac. 
Rep.   258. 

4.  INDORSBMBNT  19  FOR  ACCOMMODA- 
TION, WHEN.— Where  note  is  indorsed  by 
third  person  before  delivery  to  payee,  such 
Indorsement  is  prima  facie  an  accommodation 
to  payee. — Clarke  vs.  Smith,  2  Cal.  605,  606. 

5.  JOINDBR  OF  INDOBSBRS  AS  CO- 
DBFBNDANTS* — In  suit  upon  note  secured  by 
mortfiragre,  which  note  was  indorsed  before  de- 
livery by  third  person,  who  waived  demand 
and  notice,  such  indorsers  are  properly  Joined 
aa  codefendants. -^  Hubbard  vs.  University 
Bank,  125  Cal.  684,  685,  68  Pac  Rep.  297. 


§  3118.  INDORSEMENT  WITHOUT  EEGOUBBE.  An  indorser  may  qualify 
his  indorsement  with  the  words,  *•  without  recourse/'  or  equivalent  words;  and 
upon  such  indorsement,  he  is  responsible  only  to  the  same  extent  as  in  the  case  of 
a  transfer  without  indorsement.    • 

History:   Enacted  March  21,  1872. 

1.  Implied  warranty— Validity  of  note. 

2.  Same — Genuineness  of  signatures. 

3.  Same — ^Legal  obligation. 

4.  Same — Mere  transfer  of  right. 


lAdoraement  <<wttl&oiit  reeovrae.** — See  notes 
87  Am.  Dec.  889-891;  7  AnL  St.  Rep.  866. 

1.     IMPLIED  TirARRAlfTT— Validity  of  note. 

— Indorsement  ••without  recourse"  Implies  war- 
ranty that  note  Indorsed  is  valid. — Hannum  vs. 
Richardson,  48  Vt.  508,  21  Adl  Rep.  162,  168. 

Si    C^eBvlaenees    of    elsTnatiirea.  —  One    who 

transfers  note  by  Indorsement,  Impliedly  war- 
rants that  signatures  of  prior  parties  thereon 


are  g-enuine,  althougrh  such  Indorsement  la 
•^without  recourse." — Dumont  vs.  Williamson. 
18  Ohio  St.  516,  516,  520,  98  Am.  Dec.  186. 

Si  Lesral  oblisratloii. — One  who  transfers 
negotiable  note  by  Indorsement,  without  re- 
course, impliedly  warrants  srenuineness  of 
prior  signatures,  and  that,  so  far  as  he  is 
concerned,  instrument  is  lesral  obligation  of 
parties  whose  names  appear  thereon. — Challlss 
vs.  McCrum,  22  Kan.  157,  81  Am.  Rep.  181,  186. 

4.  Mere  transfer  of  ricbt. — For  illustration 
of  Indorsement  which  amounts  to  nothingr  more 
than  mere  transfer  of  right  of  action  on  notes. 
— Wade  vs.  Wade,  86  Tex.  529,  680. 


§8119.  SAKE.  [EFFEGT  OF.]  Except  as  otherwise  prescribed  by  the  last 
section,  an  indorsement,  without  recourse,  has  the  same  effect  as  any  other  in- 
dorsement. History:    Enacted  March  21,  1872. 

See  ante  |  8118  and  note. 
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§  3120.  INDORSEE  PBIVY  TO  OOMTSAGT.  An  indorsee  of  a  negotiable  in- 
strument  has  the  same  rights  against  every  prior  party  thereto  that  he  would  have 
had  if  the  contract  had  been  made  directly  between  them  in  the  first  instance. 

History:   Enacted  March  21,  1872. 


Collateral  seciirlty  to  Indoraer  Inures  ttt 
benefit  of  creditor. — See  note  27  Am.  Dec.  720. 

Memorandmn  upon  bills  or  notes*  effect  of.— 
See  note  14  Am.  Dec.  282,  234. 

Tbat  collateral  security  passes  witb  trans- 
fer of  bill  or  note,  see  ante  §  2936. 

Commissioners'  note. — "See  Orlswold  T8.  Ha- 


ven, 26  N.  T.  595»  82  Am.  Dec.  880;  Polhlll  vs. 
Walter,  3  Barn,  ft  Ad.  114,  23  Bngr.  C  L.  88, 
87  Rev.  Rep.  844.  This  principle  Is  one  of  great 
Importance,  particularly  with  reference  to 
representations  contained  In  commercial  paper, 
which  are  deemed  to  be  made  directly  to  every 
indorsee.*' 


§3121.    BIOHTS  OF  AGGOBIHODATION  INDOBSEB  (repealed). 

Mistory:    Enacted  March  21,  1872;  repealed  March  30.  1874,  Code  Amdta. 
1873-4,  p.  263. 

§  3122.  EFFECT  OF  WANT  OF  OONSIDEBATION.  The  want  of  considera- 
tioD  for  the  undertaking  of  a  maker,  acceptor,  or  indorser  of  a  negotiable  instru- 
ment does  not  exonerate  him  from  liability  thereon  to  an  indorsee  in  good  faith 
for  a  consideration.  History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Avoiding  note  on  ground  of  fraud. 

3.  Same— Defense,  when  not  sustainable. 

4.  Enforceable    obligations  —  Transfer    to    as* 

signee. 

5.  Same — Check  given  for  gambling  debt. 

6.  Same — Note  given  for  money  lost  at  dice- 

throwing. 

7.  Same — Transfer  of  warehouse  receipt. 

8.  Good  consideration — What  constitutes. 

9.  Invalidity  of  note  without  consideration. 

10.  Pre-existing  debt  as  valuable  consideration. 

11.  Recovery  by  assignee  of  bona  fide  indorsee. 

12.  Surrender  of  note  is  sufficient  consideration 

for  what. 

13.  Want  or  illegality  of  consideration — Show- 

ing of. 

14.  Same — Cannot  be  shown,  when. 

15.  Same — Defense  of  must  be  pleaded, 

16.  Same — Partial  consideration. 

17.  Same — Rights  of  bona  fide  pledgee. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TOy  etc..  In:  Lunlnff  vs.  Wise,  64 
Cal.  410,  418,  1  Pac.  Rep.  495,  874  (cited); 
Qraham  vs.  Larimer,  88  Cal.  178,  175,  28  Pac 
Rep.  286  (referred  to):  Giselman  vs.  Starr, 
106  Cal.  661,  665,  40  Pac  Rep.  8  (cited). 

1.  AVOIDING  NOTB  ON  GROUND  OF 
FRAUD. — For  circumBtances  under  which 
promissory  note  may  be  avoided  by  maker  on 
grround  of  fraud,  see  Wenzel  vs.  Shulz,  78 
Cal.  221,  224,  20  Pac  Rep.  404;  Jordan  vs. 
Grover,  99  Cal.  194,  195,  88  Pac.  Rep.  889. 

8.  Defenaey  whea  Bot  sustainable. — Aa 
against  bona  fide  Indorsee  before  maturity, 
without  notice,  maker  of  negotiable  promis- 
sory note  cannot  sustain  a  defense  that  it 
was  procured  by  fraud. — Bedell  vs.  Herriner, 
77  Cal.  572,  574,  11  Am.  St.  Rep.  807,  20  Pac 
Rep.    129. 

4.  ENFORCEABLB  OBLIGATIONS — Trans- 
fer to  assignee. — If  no  evidence  is  offered  to 
overcome  the  presumption  that  the  assignee 
took  a  note  and  mortgage  for  value,  a  transfer 
to  him  is  valid. — Giselman  vs.  Starr,  106  Cal. 
651,    655.    40    Pac.    Rep.    8. 


S.     Cbeck     slven     f«r     sambllnip     debt. — A 

check  given  for  a  gambling  debt  Is  void  ex- 
cept In  the  hands  of  a  bona  fide  holder  with- 
out notice. — Fuller  vs.  Hutchings,  10  Cal.  523. 
626,  70  Am.   Dec   746. 

«•     Note  far  money  lost  at  dicc-throwlng. — 

A  note  given  for  money  loaned  and  lost  at 
dice- throwing,  though  It  may  be  a  contract 
based  upon  an  "immoral  consideration/'  may 
be  enforced  against  the  maker. — Corbin  vs. 
Wachhorst,  78  CaL  411,  414,  16  Pac  Rep.  22. 

7*  Transfer  of  warebonse  veeelpt« — ^Trans- 
fer of  warehouse  receipt  operates  as  a  transfer 
of  title  to  the  goods. — ^Davls  vs.  Russell,  52  Cal. 
611,  615,  28  Am.  Rep.   647.  , 

8.  GOOD  CONSIDERATION— ^^at  eanstl- 
tvtes. — Information  about  an  outstanding  title 
to  a  tract  of  land  which  Is  in  the  adverse 
possession  of  another.  Is  a  good  consideration 
for  a  promissory  note. — ^Lucas  va.  Ptco,  65  Cal. 
126,    127. 

a  INTALIDITT  OF  NOTE  WITHOUT  CON- 
SIDRRATION. — ^A  promissory  note  given  for 
part  of  the  purchase  price  of  timber  grow- 
ing on  public  land  to  which  payee  claims  a 
possessory  right  Is  without  consideration 
and  void. — Swanger  tb.  Mayberry,  69  Cal.  91, 
94. 

10.  PRB-BXISTING  DBBT  A9  TALUABUB 
CONSIDBRATION.— A  pre-exlsUng  indebted- 
ness of  the  Indorser  to  the  Indorsee  consti- 
tutes a  valuable  consideration  for  the 
Indorsement  and  transfer  of  a  negotiable  In- 
strument.— Sackett  vs.  Johnson,  64  Cal.  107, 
109. 

11.  RBCOTERT  BT  ASSIGNBB  OF  BONA 
FIDE  INDORSEE. — Asslgrnee  of  bona  fide  in- 
dorsee of  note  for  value  without  notice  of 
Its  illegality  may  recover  thereon,  though 
assignee  had  such  notice. — Graham  va.  Lari- 
mer,  88   Cal.   173,   179,   23  Pac.   Rep.   286. 

12.  SURRENDER  OF  NOTE  IS  SUFFI- 
CIENT   CONSIDERATION    FOR    WHAT*— <:an- 

celation  and  surrender  of  a  corporation  note 
is    sufRclent    consideration    to    support    a    re- 
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uewal  note  executed  by  the  president  of  the 
corporation  in  his  individual  name. — Hobson 
vs.  Hassett,  76  Cal.  203.  207.  9  Am.  St.  Rep. 
193,  18  Pac.  Rep.  820. 

IS.  IVANT  OR  ILLBOALITY  OF  CONSID- 
ERATION—Sliowliftv  of. — Maker  of  note,  as 
against  payee,  may  show  want  of  considera- 
tion.— Cohen  vs.  Ooux,   48  Cal.   97,  98. 

14.  Cannot  be  sbown,  wbea. — Want  or  il- 
legality of  consideration  of  a  note  trans- 
ferred before  due  cannot  be  shown  in  an 
action  by  bona  fide  holder,  except  where  the 
note  is  declared  void  by  statute. — Halght  vs. 
Joyce,  '2  Cal.  65.  67,  66  Am.  Dec.  811;  Thorne 
vs.  Yonts.  4  Cal.   821,  323. 

15.  Defense  of  moat  be  specially  pleaded. — 
A  defense,  in  an  action  on  a  note,  of  illeerality 
of    consideration,    must    be    specially    pleaded 


if  the  illegality  Is  not  apparent  on  the  face 
of  the  instrument. — Sharon  vs.  Sharon,  68  Cal. 
29,   81,   8   Pac   Rep.    614. 

■  1«.  Partial  eonsMeratlon. — ^Total  want  of 
consideration  for  a  note  is  a  complete  de- 
fense when  an  action  is  brought  thereon 
against  the  maker  by  the  original  payee,  or 
;by  an  indorser  with  notice,  or  after  maturity, 
and  a  partial  failure  of  consideration  may 
pro  tanto  defeat  a  recovery. — Braly  vs.  Henry, 
71  Cal.  481,  488,  60  Am.  Rep.  548.  11  Pac.  Rep. 
886.  12  Id.  628. 

17.  RIgbts  of  bona  flde  pledgee. — If  a  note 
Is  executed  without  consideration,  a  bona  flde 
pledgee  thereof  cannot  hold  maker  liable 
thereon  for  more  than  amount  of  debt  for 
which  such  note  pledged. — Bell  vs.  Bean.  75 
CaL  86.   90.   16   Pao.   Rep.   521. 


§  3123.  INDOBSEE  IN  DUE  OOUBSE,  WHAT.  An  indorsee  in  due  conrse  is 
one  who,  in  good  faith,  in  the  ordinary  course  of  business,  and  for  value,  before 
its  apparent  maturity  or  presumptive  dishonor,  and  without  knowledge  of  its 
actual  dishonor,  acquires  a  negotiable  instrument  duly  indorsed  to  him,  or  indorsed 
generally,  or  payable  to  the  bearer. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc. 

2.  Bona  fide  holders— Check  given  for  gambling 

debt. 

3.  Same — Check  for  losses  at  faro. 

4.  Same — Consideration   against   public   policy. 

5.  Same — Note  given  for  gaming  consideration. 

6.  Same — Overdue  and  dishonored  note. 

7.  Same — Purchase  of  note  after  release. 

8.  Same — Purchase  of  note  without  knowledge 

of  payments. 

9.  Collateral    security — One   taking,   as  holder 

for  value. 

10.  Same — Mortgagee  purchaser  for  value. 

11.  Commissioners'  note. 

12.  Construction  of  section. 

13.  Indorsee   in   "due  course" — Purchaser  after 

maturity. 

14.  Same — Claim  of  innocent  holder. 

15.  Same — ^Pre-existing  debt  as  valuable  consid- 

eration. 

16.  Same — Mere  delivery  without  indorsement. 

17.  Same — Evidence. 

18.  Same — Indorsement  in  blank. 

19.  Same — Taking  subject  to  what  defense. 

20.  Fraud  or  illegality — ^Burden  of  proof. 

21.  Same — Shifting  of  burden. 

22.  Presumption  —  Of  indorsement  for  valuable 

consideration. 

23.  Same— That   check  was  given  for  valuable 

consideration. 

24.  Same — That  indorser  is  holder  for  value. 

25.  Same — Effect  of  not  overcoming. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Sackett  vs.  .Johnson, 
51  Cal.  107.  109  (referred  to);  Chase  vs.  Whit- 
more,  68  Cal.  646.  648.  9  Pac.  Rep.  942 
(cited);  Woodsum  vs.  Cole,  69  Cal.  142,  144, 
10  Pac.  Rep.  331  (cited);  Graham  vs.  Larimer, 
83  Cal.  178,  176,  23  Pac.  Rep.  286  (cited); 
Glselman  vs.  Starr.  106  Cal.  651,  655.  40  Pac. 
Rep.  8  (cited);  More  vs.  FIngrer.  128  Cal.  313. 
820.   60  Pac.  Rep.   933   (referred  to). 

As  to  apyarent  maturity,  see   post  fi  3132. 


A«  to  doBiand  and  aottcoy  see  ante  8  8116. 

As  to  preavmptlve  dlakonor,  see  post  fi  3133. 

As  to  rale  of  apparent  nuitnrityy  eoaeemliiir 
AeckSy  compare  this  section  with  fifi  3134,  8265. 

Bona  fldo  l&older%  and  their  rlshta. — See 
notes  9  Am.  Dec.  272.  278;  26  Am.  Dec.  166-158; 
86   Am.    Rep.   688-691. 

Dlllarenee  as  to  eolleetloa  reqnired  of  holder 
of  neirotlaMe  paper  taken  aa  eollateral  so- 
cnrlty. — See  note  84  Am.  Dec.  461.  452. 

Rights  of  holder  vrho  has  received  iastrn- 
ment  merely  aa  eollateral  secortty. — See  notes 
47  Am.   Deo.   182;   71  Am.   Dec.    499. 

Rale  appllcahle  to  checks. — See   post  18265. 

That  taklav  of  aearotlahle  paper,  hefore  ma- 
turity. In  pnyment  of,  or  as  collateral  secnrlty 
for  pre-exlstlair  deht.  Is  taking  It  for  valne, 
see  cases  collected  In  note  89  Am.  Dec.  411. 

IVrltlnir  Imports  consideration. — See  ante 
18122. 

2,  BONA  FIDE  HOLDERS— Check  stven  for 
sambllnir  debt. — ^A  check  griven  for  a  grambllnff 
debt  Is  void  as  to  all  persons  except  a  bona 
flde  holder  without  notice. — Fuller  vs.  Hutch- 
ingB,   10  Cal.   523,   626,  70  Am.  Dec.   746. 

8.  Same — Check  for  lossco  at  fa.'o. — A  check 
grlven  for  losses  at  faro  Is  void  in  the 
hands  of  all  persons  except  the  bona  flde 
holder  without  notice. — Fuller  vs.  Hutchlngrs, 
10  Cal.  523.  626,  70  Am.  Dec.  746. 

d»     Consideration    against    public    policy* — A 

note  the  consideration  of  which  Is  agrainst 
public  policy  when  transferred  to  an  Innocent 
holder  before  maturity  Is  grood. — Thorne  vs. 
Yontz,   4  Cal.  321.  323. 

B.     Note   irlvcn    for    gnntlng  consideration. — 

Note  grlven  for  ea.m\ng  consideration  is 
valid  In  hands  of  bona  flde  Indorsee,  thougrh 
there  may  be  a  want  or  lllegrallty  of  consid- 
eration between  the  original  parties,  unless 
the  note  is  declared  by  express  statute  to  be 
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void. — ^Halffht  vs.  Joyce,  2  Cal.  64,  67;  Poor- 
man  vs.  Mills,  89  CaL  S45,  358,  t  Am.  Rep.  451. 

8.  Ovevdvc  and  dlskonored  note. — If  a  party 
who  transferred  a  note  to  the  holder  acquired 
the  Instrument  before  maturity,  and  was  hlm-r 
self  unaCEected  by  any  infirmity  in  it,  the 
holder  acquires  as  sood  a  title  as  he  held, 
although  it  were  overdue  and  dishonored  at 
the  time  of  the  transfer. — Bank  of  Sonoma 
County  vs.  Oove,  68  CaL  355,  356,  49  Am.  Rep. 
92. 

7.  Pvrckase  of  note  after  release. — One  who 
purchases  a  note  before  it  is  due,  but  after 
the  latter  has  executed  to  the  payer  a  release, 
is,  where  he  has  no  knowledge  of  such  release, 
a  bona  fide  holder. — Schoen  vs.  Houghton,  60 
Cal.    628,    580. 

8.  Pvrel&ase  of  note  without  know^ledire  of 
payments. — One  who  purchases  a  note  for 
value  before  it  falls  due  without  notice  of 
payments  made  thereon,  cannot  suflCer  loss 
by  reason  of  such  payments. — Swall  vs.  Clarke, 
61   Cal.  227,  229. 

8.  COLI^ATERAIi  SBCURITT— One  takin^t 
as  holder  for  valne. — Where  there  is  a  change 
in  the  legal  rights  of  the  parties  In  relation 
to  an  antecedent  debt,  for  which  a  creditor 
has  taken  collateral  security,  the  creditor 
taking  such  security  is  considered  as  a  holder 
for  value,  and  the  paper  not  subject  to  equities 
existing  between  the  original  parties. — Naglee 
vs.  Lyman,  14  Cal.   451,  454. 

la     Mortfrasee    as    purchaser    for    valve. — 

The  mortgagee,  in  a  mortgage  given  for  the 
security  of  a  pre-existing  debt,  is  a  purchaser 
for  a  valuable  consideration. — Frey  vs.  Clif- 
ford,  44  Cal.   836,  342. 

11.  COMHISSIONBRS*  NOTBi  "Before  its 
apparent  maturity  or  presumptive  dishonor." 
This  phrase  is  said,  by  the  commissioners,  to 
have  been  adopted  to  avoid  much  circumlo- 
cution. 

12.  CONSTRUCnOlf  OF  8BCTION. —  One 
who  does  not  bring  himself  within  this  sec- 
tion as  an  indorsee  Is  not  entitled  to  the 
protection  granted  by  fi  8124  post. — More  vs. 
Finger,  128  Cal.  313.  820,  60  Pac.  Rep.  938. 

18.  INDORSBR  IN  «DUR  COURSB"— Par- 
chaser  after  maturity. — One  who  purchases  a 
note  long  after  its  apparent  maturity  is  not 
an  indorsee  in  "due  course"  and  does  not 
acquire  an  absolute  title  thereto  free  from 
defects  in  title  of  persons  from  whom  he 
acquired  it. — Chase  vs.  Whitmore,  68  Cal.  545, 
548,  9  Pac.  Rep.  942;  Woodsum  vs.  Cole,  69 
Cal.  142.  144,  10  Pac.  Rep.  831. 

14.  Claim  of  tnnoeent  holder. — The  pur- 
chaser of  a  note  from  the  maker,  after  ma- 
turity, cannot  claim  to  be  an  innocent  holder, 
nor  can  he  claim,  as  against  the  maker,  or 
any  one  else,  that  the  note  has  not  been  ex- 
tinguished, if  it  has.  In  fact,  been  paid. — James 
vs.  Yaeger,  86  Cal.  184.  188,  24  Pac.  Rep.  1005. 

15.  Pre-existing  debt  as  valuable  consid- 
eration.— A  pre-existing  indebtedness  of  the 
Indorser  to  the  Indorsee  constitutes  a  valua- 
ble consideration  for  the  indorsement  and 
transfer  of  a  negotiable  instrument:  such  in- 
dorsee is  an  indorsee  in  "due  course.**— 
Sackett  vs.  Johnson.  54  Cal.   107,  109. 


18.     Mora    deUvery    withovt    Indoraement. — 

Where  persons  obtain  a  note  from  the  maker 
by  mere  delivery,  without  any  indorsement 
thereof,  the  instrument  is  not  "duly  indorsed" 
to  them  when  they  acquire  it,  and  they  can- 
not be  said  to  have  received  it  In  the  ordinary 
course  of  business,  or  in  good  faith.  If  they 
were  purchasing  the  note  from  him,  they 
could  not  under  the  law  merchant  acquire 
a  title  thereto  as  against  any  prior  assignee, 
unless  he  should  indorse  It  to  him.  A  mere 
delivery  of  the  paper  without  his  indorsement 
would  not  give  to  them  any  title  thereto  as 
against  a  previous  assignment  by  him,  any 
more  than  would  a  delivery  of  any  other  piece 
of  personal  property  to  which  he  had  no  title. 
— More  vs.  Finger,  128  Cal.  313,  320,  60  Pac. 
Rep.   983. 

17.  Bvldence. — ^Where  defendant  sold  plain- 
tiff a  note  at  a  large  discount,  evidence  is 
admissible  that  the  defendant  was  impecuni- 
ous at  the  time,  but  had  great  expectations. — 
Turner  vs.  Luning,  105  Cal.  124,  126,  38  Paa 
Rep.    687. 

18.  Indorsement  In  blank. — The  effect  of 
an  indorsement  in  blank  is  to  make  the  paper 
payable  to  the  holder,  not  as  indorsee,  but  as 
bearer. — Eames  vs.  Crosier,  101  CaL  260,  261, 
86   Pac.   Rep.    873. 

18.  Taking  svhjeet  to  what  defense. — Fail- 
ure of  consideration  Is  a  good  defense  to  an 
action  on  a  note,  and  one  who  acquires  a 
note  after  its  maturity  takes  it  subject  to  the 
same  defense.— Risley  vs.  Gray,  98  Cal.  40,  41. 
38   Pac.   Rep.    884. 

30.  FRAITD  OR  ILLBSOALITT  —  BURDE^T 
OF  PROOF. — Where  fraud  or  illegality  in  the 
inception  of  a  note  is  shown  by  the  maker, 
the  burden  of  proof  is  cast  upon  the  indorsee 
to  show  that  he  Is  an  innocent  holder. — Jor- 
dan vs.  Orover,  99  Cal.  194,  196,  88  Pac  Rep. 
889. 

81.  Shifting  of  harden. — ^When  the  defend- 
ant has  proved,  or  the  plaintiff  has  conceded, 
that  the  consideration  for  a  promissory  note 
upon  which  the  former  is  sued  by  an  indorsee 
thereof  is  illegal,  a  prima  facie  case  of  notice 
to  the  indorsee  of  the  illegality  of  the  con- 
sideration is  thereby  made,  which  discharges 
the  burden  of  proof  on  the  part  of  defendant, 
and  casts  U  upon  the  plaintiff  to  prove  that 
he  took  the  note  for  value  and  without  notice 
of  the  illegality  of  the  consideration. — Graham 
vs.  Larimer,  88  Cal.  173,  177,  28  Paa  Rep.  286. 

98.  PRESUMPTION  —  Of  Indorsement  for 
Tnlvable  eonslderatlon. — The  presumption  is 
that  a  note  was  Indorsed  for  a  valuable  con- 
sideration before  its  maturity. — Luning  vs. 
Wise.  64  Cal.   410,  413,  1  Pac.  Rep.  495.   874. 


IS.  That  eheck  was  slven  for  valnable 
alderatlon. — The  presumption  is  that  check 
was  given  upon  a  valid  consideration,  but 
this  presumption  being  rebutted,  a  necessity 
is  thrown  upon  the  holder  of  proving  that  he 
received  it  in  good  faith,  without  notice  of 
the  consideration. — Fuller  vs.  Hutchings,  10 
Cal.  628.   626,   70  Am.  Dec.   746. 

24.     That  Indorsee  Is  holder  for  valne. — The 

Indorsee  of  a  note  is  presumed  to  be  a  holder 
for  value,  and  the  burden  is  on  the  defendant 
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to  rebut  this  presumption. — Poorman  vs.  Mills, 
SS  Cal.  118,  121.  96  Am.  Dec.  90. 

as.    BIfeet   of  not   oTcrcomlns. — If   no    evi- 
dence is  offered  to  overcome  the  presumption 


that  an  asslgrnee  took  a  note  and  mortsras^ 
for  value,  the  transfer  to  him  is  valid. — 
Qlselman  vs.  Starr,  106  Cal.  661,  666,  40  Pac. 
Rep.  8. 


§  3124.  BIGHTS  OF  INDORSEE  IN  DUE  OOUBSE.  An  indorsee  of  a  nego- 
tiable instrument,  in  due  course,  acquires  an  absolute  title  thereto,  so  that  it  is 
valid  in  his  hands,  notwithstanding  any  provision  of  law  making  it  generally  void 
or  voidable,  and  notwithstanding  any  defect  in  the  title  of  the  person  from  whom 
he  acquired  it.  History:     Enacted  March  21,  1872. 


1.  AppHed,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Construction  of  section. 

4.  Checks — Taken  subject  to  what  defenses, 

5.  Same — Holder   must   show,  what. 

6.  Collateral  security  —  When  holder  of  cannot 

sue. 

7.  Same — Subject  to  what  defenses. 

8.  Evidence   of   genuineness,    etc.  —  When   on- 

necessary. 

9.  Same — ^When  necessary,  though  not  denied. 

10.  Fraud  or  illegality  in  inception  of  note — How 

holder  takes. 

11.  Same — Burden  and  shifting  of  proof. 

12.  Same — Burden  is  on  indorsee,  when. 

13.  Maker  as  agent,  authority  to  assign,  etc 

14.  Money  paid  on  note,  how  applied. 

15.  No    consideration  —  Liability    of    maker    to 

pledgee. 

16.  Pleading  —  Plaintiff    must    allege    non-pay- 

ment. 

17.  Same — Denial  of  genuineness. 

18.  Possession  of  note  indorsed  in  blank—- Au- 

thority of  depositary. 

19.  Same — Title  and  right  of  action. 

20.  Presumption — Of  ownership. 

21.  Same — Effect  of  not  overcoming. 

22.  Recovery  only  of  amount  paid. 

23.  Bequisites  to  maintain  an  action. 

24.  Taking  a  note  after  maturity — Subject  to 

what  equities. 

25.  Same — Subject  to  equities  between  original 

parties. 

26.  Same — Is  not  subject  to  what  equities. 

27.  Same — Indorsee  takes  interest  of  indorser. 

28.  Same — Payment  in  full  before  notice. 

29.  Same — What  defense  may  be  set  up. 

30.  Taking  of  note  before  maturity — Sdbject  to 

what  equities. 

31.  Same — ^Holder  takes  good  title,  when. 

32.  Same — Overdue,  presumptively  dishonored. 

33.  Same — ^Payment  to  assignor  as  a  defense 

34.  Same — Belease  from  equities. 

35.  Same — Subject-matter  of  counterclaim. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.»  In:  Woodsum  vs.  Cole,  69 
Cal.  142,  144.  10  Pac.  Rep.  881  (cited);  Olsel- 
man  vs.  Starr.  106  Cal.  651,  655,  40  Pac.  Rep. 
8  (cited);  More  vs.  Flngrer,  128  Cal.  313,  820, 
58  Pac.  Rep.  322,  60  Pac.  Rep.  933  (referred  to). 

A«  to  actions  by  asvlffnec  or  Indorsee,  see 
Code  Civ.  Proc.  |  868  and  note. 

As  to  transfer  of  non-negrotlable  Instmments, 
see  ante  1 1459  and  note. 

As  to  ifbetber  any  defenses  exist  against 
holder  In  dne  coarse,  see  ante  |1469,  and  |  8868 
Code  Civ.  Proc. 


a.  COMMISSIONERS*  IfOTE.— "The  first 
part  of  this  section/'  say  the  commissioners. 
"is  an  old  rule  as  to  bills  void  by  the  common 
law.  But  it  is  otherwise  as  to  bills  void  by 
statute." 

S.  CONSTRUCTION  OF  SECTION.— Persons 
who  do  not  bring:  themselves  within  the  defi- 
nition of  an  indorsee  in  |  8128  ante  are  not  en- 
titled to  the  protection  granted  by  this  section. 
— ^More  vs.  Finger.  128  CaL  818.  320,  68  Pac. 
Rep.  822,  60  Pac.  Rep.  988. 

4.  CHECKS — Taken  subject  to  what  de« 
fenses. — One  who  takes  check  after  its  pres- 
entation and  dishonor  takes  It  subject  to  all 
defenses  In  the  hands  of  the  orlgrlnal  owner. — 
Fuller  vs.  Hutchlngs,  10  Cal.  623,  626,  70  Am. 
Dec.  746. 

5.  Holder  most  show,  ^rhat. — Where  holder 
of  check  admits  its  illegal  consideration  it  is 
incumbent  on  him,  even  though  he  took  It 
before  dishonored,  to  show  that  he  took  It 
without  notice  and  for  value. — Fuller  vs. 
Hutchings.  10  Cal.  628.  526,  70  Am.  Dec.  746. 

6.  COLLATERAIi  SECI7RITY— When  holder 
of  cannot  sne. — One  holding  a  note  as  collat- 
eral security  cannot  sue  thereon  after  It  has 
answered  its  purpose. — Coghlln  vs.  May,  17  Cal. 
616,  616. 

7.  Subject  to  what  defenses. — ^A  negotiable 
promissory  note  not  yet  due  and  bona  fide 
taken  as  collateral  security  for  a  pre-existing 
debt  Is  not  subject.  In  the  hands  of  an  Indorsee, 
to  any  defense  existing  at  the  date  of  assign- 
ment between  the  original  parties. — Payne  vs. 
Bensley.  8  Cal.  260.  266.  68  Am.  Dec.  318;  Robin- 
son vs.  Smith.  14  Cal.  94,  98;  Naglee  vs.  Lyman, 
14  Cal.  450.  454;  Da  via  vs.  Russell,  62  Cal.  611, 
616,  28  Am.  Rep.  647;  Sackett  vs.  Johnson,  64 
Cal.  107,  109. 

8.  EVIDENCE  OF  GENUINENESS,  ETC.— 
When  unnecessary. — Evidence  of  genuineness 
and  due  execution  of  note  Is  unnecessary 
where  that  is  admitted. — Brown  vs.  Weldon,  71 
Cal.  898.  894. 

9.  When    necessary,    though    not    denied. — 

Where  especial  Indorsee  sues  the  maker  of  a 
note  he  must  prove  the  genuineness  of  the  In- 
dorsements although  that  has  not  been  denied 
under  oath. — Grogan  vs.  Ruckle,  1  Cal.  158,  160. 

10.  FRAUD  OR  TLL.EGALITY  IN  INCEP- 
TION OF  NOTE — How  holder  takes. — Bona 
fide  holder  takes  Instrument  unaffected  by 
fraud  In  Its  origin. — See  note  11  Am.  St.  Rep. 
307,    309-326. 

11.  Burden  and  shifting  of  proof. — ^Upon 
proof  by  defendant  of  fraud  or  illegality  In  the 
Inception   of  a   note  sued   upon   the  burden   is 
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cast  upon  the  Indorsee  to  show  that  he  is  an 
Innocent  holder.  When  this  burden  has  been 
discharged,  and  prima  facie  case  is  made  in 
his  favor,  then  he  shows  that  he  purchased 
for  value  in  the  usual  course  of  business. — 
Eames  vs.  Crosier,  101  CaL  260,  266,  35  Pac 
Rep.  878. 

12.  Borden  ta  on  Indorseey  ^rheiu — ^Where 
fraud  or  illegality  in  the  inception  of  a  note 
is  shown  by  tne  maker,  the  burden  of  proof 
is  then  cast  upon  the  indorsee  to  show  that  he 
is  an  Innocent  holder. — Jordan  vs.  Grover,  99 
Cal.  194,  195,  83  Pac.  Rep.  889. 

18.  MAKBR  AS  AGBNT,  AUTHORITT  TO 
ASSIGN,  BTC. — If  a  payee  indorses  a  note  and 
puts  It  in  the  hands  of  the  maker,  as  agent, 
the  latter  is  not  clothed  with  ostensible  au- 
thority, after  the  note  becomes  due,  to  assign, 
pledge,  or  negotiate  it  for  his  own  benefit. — 
Templeton  vs.  Poole,  59  Cal.  286,  287. 

14.  MONEY  PAID  ON  NOTB,  nOW  AP- 
PLIED.— Money  paid  on  a  promissory  note  In 
cases  of  Interest  due  at  the  time  of  payment 
will  be  applied  on  the  principal,  and  not  to 
future  or  unearned  interest. — ^Monroe  vs.  Pohl, 
72  Cal.  668,  669,  14  Pao.  Rep.  614. 

15.  NO  CONSIDBRATION— Inability  of  the 
maker  to  pledgee. — If  a  promissory  note  is  ex- 
ecuted without  consideration,  the  maker  is  not 
liable  thereon  to  a  bona  flde  pledgee  thereof 
for  any  greater  amount  than  the  debt  for 
which  the  note  is  pledged. — ^Bell  vs.  Bean,  76 
Cal.  86,  91,  16  Pac.  Rep.  621. 

16.  PliBADING — Plalntllf  mnut  allege  noB-> 
payment. — In  an  action  on  a  note,  the  plaintiff 
must  allege  its  non-payment. — Scroufe  vs. 
Clay,  71  Cal.  123,  124,  11  Pac.  Rep.  882. 

17.  Denial  of  genvlneness. — ^A  party  Is  not 
required  to  deny  the  genuineness  of  an  in- 
dorsement under  oath. — ^Youngs  vs.  Bell,  4  Cal. 
201,  202. 

18.  POSSESSION  OF  NOTB  INDORSBD  IN 
BI.ANK — Authority  of  depositary. — ^Mere  pos- 
session of  a  note  indorsed  in  blank  by  the 
payee  does  not  authorize  the  depositary  in  any 
way  to  sell  or  dispose  of  it. — Chase  vs.  Whit- 
more,  68  Cal.  546,  648.  9  Pac.  Rep.  942. 

19.  Title  and  right  of  action. — ^When  a  note 
is  indorsed  in  blank  the  title  and  right  of  ac- 
tion pass  by  delivery,  and  the  note  is  payable 
to  bearer.  The  holder  may  write  over  the  in- 
dorsement "Pay  to  the  order  of  bearer,"  and 
that  has  the  eftect,  in  the  hands  of  the  bona 
flde  holder,  of  an  indorsement  in  full. — Poor- 
man  vs.  Mills,  85  Cal.  118,  120,  96  Am.  Dec.  90. 

20.  PRESUMPTION— Of     ownership.— Plain - 

tift  In  an  action  on  a  note  is  presumed  to  be 
the  owner  and  holder  thereof  at  the  time  of 
commencement  of  the  action. — Pryce  vs.  Jor- 
dan. 69  Cal.  669,  571,  11  Pac.  Rep.  186. 

21.  EFFECT      OF      NOT      OVBRCOMING. — 

Where  no  evidence  is  oflFered  to  overcome  the 
presumption  that  an  assignee  took  a  note  and 
mortgage  for  value  the  transfer  to  him  is 
valid. — ^Giselman  vs.  Starr,  106  Cal.  651,  655,  40 
Pac.  Rep.  8. 

22.  RECOVRRY  ONLY  OF  AMOUNT  PAID. 
— The  Indorsee,  in  an  action  between  him  and 
his   Immediate   Indorser,   can    recover  only   the 


consideration  that  he  has  actually  paid. — Coye 
vs.  Palmer,  16  Cal.  168,  160. 

22.  REQUISITES  TO  MAINTAINING  AC- 
TION.— To  entitle  a  party  to  maintain  an  ac- 
tion upon  a  note  he  must  be  the  legal  ow^ner 
and  have  the  right  of  possession.  Hence,  the 
defendant  may  show,  if  he  can,  that  the  holder 
paid  no  money  for  the  note,  and  is  not  the 
legal  owner  of  it. — Woodsum  vs.  Cole,  69  CaL 
142,  145,  10  Pac.  Rep.  381. 

24.  TAKING  OF  NOTE  AFTER  MATURITY 
— Subject  to  what  eqnitlca. — One  w^ho  takes 
note  after  its  maturity  takes  it  subject  to  all 
subsisting  equities  between  the  maker  and 
payee,  but  not  subject  to  sucn  as  subsisted 
between  the  maker  and  any  intermediate 
holder. — ^Vinton  vs.  Crowe,  4  Cal.  309;  Coye  va 
Palmer,  16  CaL  158,  160. 

25.  Snbjeet  to  equities  between  oci^lmnl  pnr- 
tlce. — If  a  payee  assigns  a  note  after  maturity, 
such  assignment  is  subject  to  all  equities  and 
defenses  between  the  original  pa'rties. — Graves 
va  Mono  Lake  H.  Min.  Co..  81  Cal.  803,  327,  22 
Pac.  Rep.  665;  McPherson  va  Weston,  S5  Cal. 
90,  96,  24  Pac.  Rep.  738. 

28i  Is  not  subject  to  ^rhat  eqvltleo. — ^A  ne- 
gotiable note  taken'  by  the  holder  after  its 
maturity  is  taken  subject  to  all  subsisting 
equities  between  the  maker  and  payee,  but  not 
such  as  subsisted  between  the  maker  and  any 
intermediate  holder. — Bank  of  Sonoma  County 
va  Gove,  63  Cal.  856,  366«  49  Am.  Rep.  92. 

27.  Indorsee  takes  Interest  of  Indomer. — 
After  maturity  an  indorsee  takes  the  same  in- 
terest that  the  indorser  had,  and  his  claim  is 
subject  to  all  legal  and  equitable  defenses. — 
Folsom  vs.  Bartlett,  2  Cal.  163,  164;  Poorman 
vs.  Mills,  39  Cal.  845,  853,  2  Am.  Rep.  461. 

28.  Payment  In  foil  before  notice. — Where 
defendant  executed  a  note,  which  was  assigned 
after  maturity,  and  defendant  paid  the  full 
amount  due  thereon  before  notice  of  the  as- 
signment, he  is  protected  by  virtue  of  fi  368 
Code  Civ.  Proc. — Bank  of  Stockton  vs.  Jones. 
66  Cal.  487,  4  Pac.  Rep.  418. 

29.  "What  defense  may  be  set  np^ — In  an  ac- 
tion on  a  note  against  the  maker  by  an  in- 
dorser after  maturity  the  defendant  may  set 
up  any  defense  which  he  could  have  interposed 
against  the  assignor,  and  which  existed  at  the 
time  of,  or  before,  notice  of  the  assignmenL 
But  he  cannot  set  up  any  defense  or  counter- 
claim against  assignor  which  has  arisen  since 
the  commencement  of  the  action. — ^Wood  vs. 
Brush,  72  Cal.  224,  226,  18  Pac  Rep.  627. 

80.  TAKING  OF  NOTB  BBFORB  MATUR- 
ITY— Subject  to  what  eqnltlea. — If  notes  are 
assigned  before  maturity,  the  assignee  takes 
them  subject  to  all  existing  equities  between 
the  maker  and  the  payees,  and,  under  such 
circumstances,  they  would  not  be  a  subject  of 
counterclaim,  and  as  such  could  not  be 
pleaded  under  |  438  Code  Civ.  Proc. — Lyon  va 
Petty,  66  Cal.  822,  826,  4  Pac  Rep.  103. 

81.  Holder  takes  good  title,  wben. — If  a 
party  who  transfers  a  note  to  the  holder  takes 
the  Instrument  for  value,  and  before  maturity, 
unaffected  by  any  inflrmlty  in  It,  the  holder 
acquires  as  good  a  title,  although  he  took  the 
note  when  overdue. — Eames  vs.  Crosier,  101 
Cal.  260.  265,  36  Pac  Rep.  873. 
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Sa.     Ovcrdve,  or  preavmpttTely  dishonored.^ — 

A  bona  fide  holder  of  a  negrotlable  Instrument 
for  a  valuable  consideration,  without  any  no- 
tice of  facts  which  tend  to  Impeach  its  validity 
as  between  the  antecedent  parties  thereto,  if 
be  takes  it  by  transfer  before  the  same  is  over- 
due or  presumptively  dishonored  holds  the 
title  unaffected  by  these  facts,  and  may  recover 
thereon,  althougrh,  as  between  such  antecedent 
parties,  the  lesral  validity  of  the  instrument 
or  the  title  thereto  may  be  successfully  im- 
peached.— ^Himmelmann  vs.  HotallngTt  fO  CaL 
111,  114,  6  Am.  Rep.  600. 

SS.     Payment    to    assignor    aa    a    defense. — 

Where  notes  were  asslffned  before  maturity 
payment  to  the  assigrnor  would  be  no  defense 
to  an  action  by  the  asslgrnee,  unless  it  was 
made  before  the  asslgrnment  and  the  assignee 


took  with  notice. — Morrill  vs.  Morrill,  26  Cal. 
288,  292. 

84.  Relief  from  equities. — ^A  nefiTOtlable  bill 
or  note.  Indorsed  and  transferred  by  the  payee 
thereof  to  a  bona  flde  holder  for  value,  without 
notice  actual  or  constructive,  before  maturity 
or  dishonor.  Is  relieved  of  all  equities  exlstlnsT 
between  the  drawer  or  maker  to  the  payee, 
and  any  subsequent  asslgrnee  receives  the  same 
In  like  manner,  relieved  of  all  such  equities. — 
Poorman  vs.  Mills,  89  Cal.  846,  861,  2  Am.  Rep. 
461. 

85.  Snbjeet-matter     of     a     eonnterclaim. — 

Notes  assigned  before  maturity  may  constitute 
the  subject-matter  of  a  counterclaim  if  a 
cause  of  action  can  be  predicated  on  them  at 
the  commencement  of  plaintiff's  action. — ^Lyon 
vs.  Petty,  66  CaL  82s2,  826,  4  Pac.  Rep.  108. 


§  3125.  INST&TTMENT  LEFT  BLANK.  One  who  makes  himself  a  party  to  an 
instrument  intended  to  be  negotiable,  but  which  is  left  wholly  or  partly  in  blank, 
for  the  purpose  of  filling  afterwards,  is  liable  upon  the  instrument  to  an  indorsee 
thereof  in  due  course,  in  whatever  manner  and  at  whatever  time  it  may  be  filled, 
80  long  as  it  remains  negotiable  in  form. 

History:     Enacted  M|irch  21,  1872. 


1.  Alteration  of  note— V^at  is  not. 

2.  Same — When  immaterial. 

3.  Same — I'HIIlDff  blank  for  interest. 

4.  Same — Knowledge  or  consent  of  maker. 

As  to  aseertatnlns  *aiB«  of  payee,  see  ante 
S  3089. 

1.  AI^TBRATION    OF    IfOTB— TIThM    is    not. 

— To  fill  a  blank  in  a  note  is  not  alteration  of 
the  note. — ^Visher  vs.  Webster,  8  Cal.  109,  112. 

2.  'Wlien  tminaterial. — ^An  alteration  which 
does  not  vary  the  meaningr*  nature,  or  subject- 
matter  of  a  note  Is  immaterial. — ^Humphreys 
va  Crane,  6  Cal.  178,  175. 

S.    FtlllBV    blank    for   iaterest«— The    flllinff 


up  of  a  blank  left  to  Insert  rate  of  interest  In 
a  note  Is  not  such  an  alteration  of  it,  in  a 
legral  sense,  as  to  vitiate  it  and  prevent  any 
recovery.  But  there  must  be  some  proof  as 
to  interest  to  recover  more  than  leg:al  inter- 
est.— Fisher  vs.  Dennis,  6  Cal.  677,  679,  66  Am. 
Dec.   684. 

4.  Knowledge  or  consent  of  ntaker. — When 
a  note  is  executed,  and  no  rate  of  interest  is 
specified,  but  a  blank  is  left  in  which  the 
word  "five"  is  afterwards  inserted  without 
the  knowledgre  or  consent  of  the  maker,  such 
insertion  does  not  make  the  note  void. — ^F^sher 
vs.  Dennis,  6  Cal.  677,  679,  66  Am.  Deo.  684; 
Visher  vs.  Webster,  8  Cal.  109,  112. 


ARTICLE  IV. 

PRESENTMENT   FOR  PAYMENT. 


8  3130.  Effect  of  want  of  demand  on  prin- 
cipal debtor. 

§3131.    Presentment   for   payment,   how   made. 

§  3132.    Apparent  maturity,  when. 

§  3133.  Presumptive  dishonor  of  bill,  payable 
after  sight. 


§3134.  Apparent  maturity  of  bill,  payable  at 
sight. 

§  3135.    Apparent   maturity   of  note. 

§  3186.    Same.     [After  sight  or  demand.] 

§  3137.  Surrender  of  instrument,  when  a  con- 
dition of  payment. 


§3130.    EFFECT  OF  WANT  OF  DEMAND  ON  PBINCIPAL  DEBTOR.      It 

is  not  necessary  to  make  a  demand  of  payment  upon  the  principal  debtor  in  a 
negotiable  instrument  in  order  to  charge  him;  but  if  the  instrument  is  by  its 
terms  payable  at  a  specified  place,  and  he  is  able  and  willing  to  pay  it  there  at 
maturity,  such  ability  and  willingness  are  equivalent  to  an  offer  of  payment  upon 
his  part.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Necessity    of    demand  —  Negotiable    instm- 

ments. 
8.  Same  —  Other  instruments  for  payment  of 

money. 
4.  Same — Suit  on  bonds. 


6.  Same — ^Upon  principal  debtor, 

6.  Same — Demand  notes. 

7.  Same — Suit  as  demand. 

8.  Same — Delay  in  making  demand,  efPect  of. 

9.  Place  of  payment — Purpose  of  designating. 
10.  Same — Convenience  of  parties. 
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11.  Same— Nature  of  contract  designating. 

12.  Same— Demand  at  place  specified. 

13.  Protest  not  necessary. 

1.  APPLIED,  CITBDy  COirSTRUBSD,  RB- 
FBRRBD  TOy  etc..  In:  Cousins  vs.  Partridge, 
79  Cal.  224,  229.  21  Pac.  Rep.  746  (cited):  Citi- 
zens Bank  vs.  Los  Angreles  L  &  S.  Co.,  181  Cal. 
187.  191,  82  Am.  St.  Rep.  841,  63  Pa&  Rep.  462 
(cited). 

A«  to  Implied  warranty  of  Indorser,  see 
ante  |  8116. 

Presentiueiit  —  In  case  of  acceptance  for 
honor. — See   post   ||  8206,   8207. 

Same — Not  ncccoMiry  to  charge  drawer  In  a 
bill  drawn  npon  blmaclf. — See  post  1 3165 
subd.    8. 

Same — Of  bUl  of  exebanffc  for  acceptance — 
See  post  I  8186  et  seq. 

Same — Of  bill  of  cxcbanffc  for  payments — 
See  post  I  8211   et  seq. 

Presentment  and  demand  wbere  mote  la  pay- 
ablc  at  a  particular  time  and  place. — See  notes 
26  Am.  Dec.  840;  28  Am.  Dec  836. 

2.  IfBGCSSITY  OF  DESMAND  —  Negotiable 
Inatrnmenta. — It  Is  not  necessary  to  make  a 
demand  of  payment  upon  the  principal  debtor 
in  a  negrotiable  instrument  in  order  to  chargre 
him. — Cousins  vs.  Partridge,  79  Cal.  224,  729, 
21  Pac.  Rep.  746. 

8.  Other  Inetmmcnta  for  payment  of  money. 
— ^No  previous  actual  demand  is  required  be- 
fore bringrlngr  suit  upon  either  a  promissory 
note  or  other  instrument  for  the  payment  of 
money.  The  institution  of  suit  Is  a  demand. 
— Halleck  vs.  Moss,  22  Cal.  266,  278. 

4.  Salt  on  bonds. — In  action  to  secure  pay- 
ment of  principal  and  interest  of  certain 
bonds  no  demand  is  necessary  so  far  as  a 
corporation  is  concerned. — Citizens  Bank  va. 
Los  Angreles  I.  &  S.  Co.,  181  Cal.  187,  191.  82 
Am.  St.  Rep.  341,  63  Pac.  Rep.  462. 

5.  Upon  principal  debtor. — ^A  demand  of 
payment  need  not  be  made  upon  the  principal 
debtor  in  a  negotiable  instrument  in  order  to 
char^re  him. — Cousins  vs.  Partrldsre,  79  Cal. 
224,   229,  21  Pac.  Rep.   746. 

6.  Demand  notes. — Actual  demand  is  not 
necessary  to  brinfiring:  suit  upon  promissory 
note  payable  "on  demand." — Ziel  vs.  Dukes, 
12  Cal.  479,  482;  Cousins  vs.  Partridge,  79  CaL 
224,  229,  21  Pac.  Rep.  746. 

7.  Salt  as  demand. — The  commencement  of 
suit  Is  demand  upon  note  or  other  Instrument 
for  payment  of  money,  and  no  further  demand 


Is  required. — Ziel  vs.  Dukes,  12  CaL  479,  482; 
Cousins  vs.  Partrldsre,  79  Cal.  224,  229,  21  Pac. 
Rep.  745;  Citizens  Bank  vs.  Los  Angeles  I.  ft 
S.  Co.,  181  Cal.  187,  191,  82  Am.  SL  Rep.  341, 
63  Pac.  Rep.  462. 

8.     Delay    In    maktni;    demand,    effect   ef. — 

Where  promissory  note  is  payable  with  in- 
terest, on  demand,  payee's  mere  delay  in  pre- 
senting: note  for  payment,  for  more  than  four 
months  after  its  apparent  maturity,  does  not 
release  indorsers  from  all  oblisatlon  to  payee. 
— ^Machado  vs.  Fernandez,  74  Cal.  862,  363,  16 
Pac.  Rep.  19. 

8.  PliACB  OF  FAYMiaiVT— PnrpoM  of  4eilff- 
natlnff. — In  deslffnatlnir  place  of  payment  in 
promissory  notes,  or  in  body  or  acceptance  ot 
bills  of  exchange,  accordinsr  to  commercial 
usagre,  it  is  not  purpose  of  parties  to  insert 
condition  precedent,  so  that  upon  failure  of 
holder  to  attend  at  designated  place  he  shall 
forfeit  his  entire  demand.  No  such  Intention 
exists,  either  with  maker  or  receiver  of  note 
or  bill. — ^Montffomery  va.  Tutt,  11  Cal.  807,  327. 

10.  Convenience  of  pnrtlea.  —  Insertion  of 
place  of  payment  in  promissory  notes,  or  in 
body  or  acceptance  of  bills  of  exchange,  is 
usually  made  for  the  convenience  of  one  of 
parties,  and  Is  grlven  and  received  with  that 
understandingr,  and  none  other. — ^Montgomery 
va.  Tutt,  11  Cal.  307,  828. 

11«     Ifatnrc    of    contract    dealsmatlas.  —  The 

undertakiner  of  parties,  in  deslgrnating  place 
of  payment  in  promissory  notes  or  bills  of  ez- 
changre,  and  legral  effect  of  such  contracts  la 
this,  that  if  ready  at  time  and  place  with 
funds,  obi  Iff  or  has  so  far  satisfied  contract 
that  he  cannot  be  responsible  for  any  future 
damagres,  either  as  costs  of  suit  or  interest  for 
delay,  not  that  he  is  thereby  discharged  of 
debt. — ^Montgromery  vs.  Tutt,  11  Cal.  307,  827. 

la.  Dentand  at  place  apeclffcd* — Place  of 
payment  belngr  named  In  a  bill  of  exchange  or 
a  promissory  note,  it  is  a  substantial  contract, 
and  it  is  necessary  to  allege  and  prove  demand 
at  place  specified. — ^Wild  va.  Van  Valkenburgh. 
7  CaL   167,  168. 

18.  FROITSST  NOT  NBCBSSART.— In  order 
to  Hx  liability  of  indorser,  it  is  not  necessary 
that  note  should  be  protested  for  non-payment. 
A  presentation  of  it  to  maker  upon  the  day 
of  its  maturity  for  payment,  refusal  by  him  to 
pay  it,  and  notice  to  Indorsers  of  such  presen- 
tation and  refusal  are  sufficient. — Kellogg  va 
Pacific  Box  Factory,   67  Cal.   827,   829. 


§  3131.  PRESENTMENT  FOB  PATMENT,  HOW  MADE.  Presentment  of  a 
negotiable  instrument  for  payment,  when  necessary,  must  be  made  as  follows,  as 
nearly  as  by  reasonable  diligence  it  is  practicable: 

1.  The  instrument  must  be  presented  by  the  holder,  or  his  agent; 

2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can  be  found 
at  the  place  where  presentment  should  be  made ;  and  if  not,  then  it  must  be  pre- 
sented to  some  other  person  having  charge  thereof,  or  employed  therein,  if  one  can 
be  found  there; 

3.  An  instrument  which  specifies  a  place  for  its  payment  must  be  presented 
there ;  and  if  the  place  specified  includes  more  than  one  house,  then  at  the  place 
of  residence,  or  business,  of  the  principal  debtor,  if  it  can  be  found  therein; 
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4.  An  instniment  which  does  not  specify  a  place  for  its  payment  must  be  pre- 
sented at  the  place  of  residence,  or  business,  of  the  principal  debtor,  or  wherever 
he  may  be  found,  at  the  option  of  the  presenter ; 

5.  The  instrument  must  be  presented  upon  the  day  of  its  maturity,  or,  if  it  is  pay- 
able on  demand,  it  may  be  presented  upon  any  day.  It  must  be  presented  within 
reasonable  hours;  and  if  it  is  payable  at  a  banking  house,  within  the  usual  banking 
hours  of  the  vicinity,  but,  by  the  consent  of  the  person  to  whom  it  should  be  pre- 
sented, it  may  be  presented  at  any  hour  of  the  day; 

6.  If  the  principal  debtor  has  no  place  of  business,  or  if  his  place  of  business, 
or  residence,  cannot,  with  reasonable  diligence,  be  ascertained,  presentment  for 
payment  is  excused. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873^,  p.  263;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  420,  held  nnconstitntional,  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  e.  CDLXII,  p.  620. 

1.  Applied,  cited,'  construed,  referred  to,  etc 

2.  Construction  of  section — Other  sections. 

3.  Same — Idabilitj  of  principal  debtor  not  af- 

fected. 

4.  Same — No  exception  in  this  section. 

5.  Same — Uncertainty  prior  to  codes. 

6.  Demand  of  payment — Against  administrator 

of  estate. 

7.  Same — Effect  of  absence  of. 

8.  Same — In  particular  kind  of  money. 

9.  Same — Of  check,  when  not  sufficient  to  re- 

lease drawer. 

10.  Same — Ought  to  be  required,  when. 

11.  Same — On  note  payable  "thirty  days  after 

demand." 

12.  Same — Presentation  of  claim  against  estate 

is  not. 

13.  Same — Presentation  arising  from. 

14.  Same — ^When  insufScient  to  charge  drawer. 

15.  Presentment — Due  diligence. 

16.  Same — ^Implication  as  to  payment. 

17.  Same— Of  bank  checks — Subd.  3. 

18.  Same — On  particular  day — Subd.  5, 

19.  Same— Place  of — Subd.  3. 

20.  Same — ^When  excused. 


1.  APPLIBO,  ClTBDy  CONSTRVBD,  RB- 
FERREO  TO,  etc.  In  LunlnsT  vs.  Wise,  64  Cal. 
410,  422,  1  Pac.  Rep.  496,  874  (applied  in  main 
opinion,  and  construed  on  p.  422,  die.  op.); 
Cousins  vs.  Partridge.  79  Cal.  224,  229,  21  Pac 
Rep.  745  (cited);  Jones  vs.  Nlcholl.  82  Cal.  32, 
33,  22  Pac.  Rep.  878  (construed  with  another 
section);  Rauer  vs.  Broder,  107  Cal.  282,  285, 
40  Pac.  Rep.  430  (applied). 

A*  to  place  of  presentment)  see  notes  16  Am. 
Dec.  643.  644;  25  Am.  Dec.  840. 

A*  to  reasonable  diligence,  see  post  S|  3155, 
315S,    3213    and    notes. 

Bill*  of  exchansre,  where  payable. — See  post 

13176. 
Place    of   present mentt    irbat   svlRelent. — See 

notes  to  24  Am.  Rep.  160,  161;  16  Am.  Dec.  643, 

644. 

Presentment  of  bills  of  excban^e  for  ac- 
ceptance.— See   post   I  3185   et   seq. 

Same — For  payment. — See  post  |  8211  et  seq. 

2.  CONSTRUCTION  OP  SECTION  —  Other 
sections. — This  and  followlns:  sections  apply 
to  Indorser,  and  not  to  maker  of  note. — Jones 
vs.  Nlcholl,  82  Cal.   32,  34,  22  Pac.  Rep.  878. 


8.     Liability  of  principal  debtor  not  affected. 

— This  section  applies  only  to  presentment  for 
payment  of  negotiable  Instrument  necessary  to 
chargre  indorser,  and  does  not  affect  liability 
of  principal  debtor  as  defined  by  1 3130  of 
Civil  Code. — Jones  v«.  Nlcholl,  82  Cal.  82,  34, 
22  Pac  Rep.  878. 

4.  <<There  la  no  exception  in  this  section," 
says  Thornton,  J.,  dissenting,  "where  maker 
resides  in  another  state,  in  case  residence  or 
place  of  business  In  such  state  can,  by  reason- 
able dillerence,  be  ascertained.  The  indorser, 
when  he  puts  his  name  on  note,  when  maker  Is 
resident  and  his  place  of  business  in  another 
state  at  time  of  making:  of  note  and  when  It 
matures,  contracts  that,  before  he  shall  be 
bound,  presentment  and  demand  shall  be  made 
to  maker  personally,  or  at  his  place  of  busi- 
ness or  residence,  unless  holder  is  Igrnorant  of 
such  residence  or  place  of  business,  and  can- 
not, by  reasonable  diligrence,  ascertain  where 
it  is."— Lunlngr  vs.  Wise.  64  Cal.  410.  422.  1 
Pac.  Rep. -496,  874. 

5.  Uncertainty  prior  to  codes.  —  Prior  to 
adoption  of  codes,  law,  as  to  when  notes 
spoken  of  in  this  section  must  be  presented, 
in  order  to  fix  liability  of  Indorser,  was  some- 
what uncertain,  and  section  was  intended  to 
remove  this  uncertainty.  It  relates,  however, 
only  to  presentment  to  charsre  indorser,  and 
not  to  statute  of  limitations. — ^Jones  vs.  Nlcholl, 
82  Cal.  82,  84,  22  Pac.  Rep.  878. 

6.  DBMAND  OF  PAVMBNT— Agmlnst  ad* 
mlnlstrator  of  estate. — One  who  holds  note 
and  mortgraffe,  unassigrned.  Is  only  person  who 
can  lawfully  present  demand  for  allowance  to 
administrator  of  payer's  estate. — ^Marsh  vs. 
Dooley,  62  Cal.   232,  285. 

7.  Kffcot  of  absence  of. — In  absence  of 
proper  demand,  there  is  nothing:  to  chargre 
drawer  of  draft. — Lan^enbergrer  vs.  Kroegrer, 
48  Cal.  147,  151,  17  Am.  Rep.  418. 

8.  In  particular  kind  of  money. — Demand 
that  draft  be  paid  In  g:old  coin  is  not  sufficient 
to  chargre  drawer  if  kind  of  money  in  which 
it  is  made  payable  is  not  specified. — ^Langen- 
bergrer  vs.  Kroeger,  48  Cal.  147,  149,  17  Am. 
Rep.  418. 

9.  Of  check,  irhen  not  snlllclent  to  release 
drawer. — Demand  of  payment  of  check  is  not 


1 81Sa        (9140) 


PRKSBNTMBNT— dub:     DIUGBlfCB. 


[imt.  niy  pt.  IV. 


sufficient  to  release  drawer  where  holder  pre- 
sents it  for  sole  purpose  of  ascertaining: 
whether  slgrnature  Is  genuinop  or  whether 
drawer  has  funds  to  his  credit,  or  merely  to 
be  identified  as  person  entitled  to  payment,  and 
without  intending:  to  demand  payment. — Simp- 
son vs.  Pacific  Mut  Life  Ins.  Co.,  44  Cal.  139, 
148. 

10.  Onffht  to  be  reqnlredy  when. — Demand 
and  notice  of  non-payment  of  non-negrotlable 
note,  indorsed  In  bank  by  payee,  oug:ht  to  be 
required  where  words  written  over  blank  in- 
dorsement show  that  slgrnature  was  considered 
and  treated  by  Indorser  as  if  it  were  indorse- 
ment of  negrotlable  paper. — Haber  vs.  Brown, 
101  CaL  445,  450.  85  Pac.  Rep.  1036. 

11.  On  note  payable  **thlrty  days  after  de« 
■umd." — No  cause  of  action  arises  on  note 
payable  "thirty  days  after  demand"  until 
thirty  days  after  demand  of  payment. — Chase 
vs.  Evoy,  49  Cal.  487,  469. 

12.  FreseatatloA  of  claim  against  estate  la 
not. — Presentation  of  demand  note  to  adminis- 
trator, as  allowance  for  claim  agralnst  estate, 
is  not  demand  of  payment  where  maker  died 
before  any  demand  of  payment  was  made. — 
Chase  vs.  Evoy,  49  Cal.  467,  469. 

18.  PresamptioA  arislaflr  from. — Presump- 
tion is  that  notary  who  demands  payment  of 
draft  does  so  according:  to  its  face. — ^Langren- 
bergrer  vs.  Koegrer,  48  Cal.  147,  160,  17  Am. 
Rep.  418. 

14.  IVhen    InsulllcleBt   to    eborse    drawer. — 

Demand  of  payment  not  in  accordance  with 
tenor  of  draft  does  not  charg:e  drawer. — Lan- 
senberg:er  vs.  Kroeg:er,  48  Cal.  147,  160,  17 
Am.  Rep.  418. 

15.  pHESBNTMBNT.  —  Doe  dlllsenee  re- 
quires that  presentment  must  be  shown  to 
have  been  made  at  promisor's  last  known 
place  of  residence  or  business,  and  that  his 
removal  from  place  of  date  and  acquisition  of 
new   domicile    in    same    state    was   previously 


known  to  indorsee.  Demand  must  be  made 
at  his  new  place  of  residence.  Merely  looking: 
out  for  payer  at  place  where  instrument  is 
dated  is  not  of  Itself  due  dillg:ence. — Haber  va 
Brown,   101  Cal.  446,  451,  85  Pac.  Rep.   1035. 

16.  Implication  as  to  payment. — The  pre- 
sentment of  check  for  payment  implies  that 
holder  of  it  desires  and  is  wlllinir  to  accept 
payment. — Simpson  vs.  Pacific  Mut.  Life  Ina 
Co.,  44  Cal.  189,  148. 

17.  Of  bank  cheekii — ^SnbdlTlslon  S. — Holder 
of  bank  check,  drawn  upon  bank  located  in 
same  town  or  city  in  which  drawer  resides, 
and  delivered  by  him  in  same  place,  is  not 
bound  to  present  it  for  payment  on  day  of  its 
delivery  by  drawer;  demand  of  payment  on 
next  day  within  usual  banking:  hours  will  be 
equally  effective  for  purpose  of  fixing:  liability 
of  drawer. — Simpson  vs.  Pacific  Mut.  Life  In& 
Co.,  44  Cal.  189,  142. 

18.  On    partlcniar    day — Snbdlvlaton     6«— If 

note  is  payable  at  specified  date,  and  demand 
and  notice  are  not  waived,  demand  should  be 
made  upon  maker  upon  very  day  that  note 
falls  due;  if  not  made  until  day  followlnsr,  and 
no  excuse  is  presented  therefor,  indorser  there- 
on before  maturity  is  dlscharg:ed  from  liability. 
— Rauer  vs.  Broder,  107  Cal.  282,  285,  40  Pac. 
Rep.   480. 

lOi  Place  of — SabdlTlslon  8. — ^Note  not  pay- 
able at  any  particular  place  is  payable  and 
should  be  presented  for  payment  at  residence 
or  place  of  business  of  maker,  or  wherever  he 
may  be  found,  at  option  of  presenter.  Haber 
vs.  Brown,  101  Cal.  445,  451,  85  Pac.  Rep. 
1036. 

20.  "Wben  excused. — Presentment  of  note  for 
payment  Is  excused  only  where  maker  has  no 
place  of  business  or  residence  within  state,  or 
where  his  place  of  business  or  residence  can- 
not be  ascertained  with  reasonable  diligence. 
— ^Haber  vs.  Brown,  101  Cal.  446,  451,  35  Pac 
Rep.  1086. 


§  3132.  APPARENT  MATTTBITY,  WHEN.  The  apparent  maturity  of  a  nego- 
tiable instrument,  payable  at  a  particular  time,  is  the  day  on  which,  by  its  terms, 
it  becomes  due,  or  when  that  is  a  holiday,  the  next  business  day. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Days  of  grace — Paper  entitled  to. 

3.  Same — General  rule  as  to  presentment. 

4.  Same — Maker  has  whole  of  last  day  to  make 

payment. 

5.  Premature  suits — On  day  that  note  falls  daei, 

6.  Same — Notes  payable  one  day  after  date. 

7.  Presumption — Presentment    at    maturity,    ne- 

cessity of. 

8.  Benewal  of  note  extends  time  of  payment. 

9.  Seeking  holder  and  paying  note. 

1.  APPLIED,  CTTBD,  CONSTRITESD,  RB« 
FEKRED  TO,  etc.,  in:  Liunlngr  vs.  Wise,  64 
Cal.  410.  412,  1  Pac.  Rep.  495,  874  (referred  to). 

Aa  to  due  diligence  In  making  demand,  see 

note  to  11  Am.  Dec.  217,  218. 


2.    DAYS    OF   grace:— Paper   catltled   to«— 

Promissory  notes,  payable  on  demand,  entitled 
to  days  of  gT&ce. — Bell  vs.  Sackett,  88  Cal.  407» 
409. 


8.     General  role  as  to  presentment  and  de- 
mand   of    commercial    paper    having:    days    of 
ffrace  is  this:    Presentment  and  demand  must 
be  made  within  reasonable  hours  during  last 
day  of  errace.     For  purpose  of  fixing  liability 
of  indorsers,  note  or  bill  is  payable  on  demand 
at   any   time    durlngr   those   hours.     What  are 
reasonable    hours   will    depend    upon   question 
whether   or  not   note   or  bill   is   payable  at  a 
place  or  bank    where,  by  established  usa^re  of 
trade,    business    transactions    are    limited    to 
certain  stated  houra     If  there  are  such  stated 
hours  where  note  or  bill  is  payable,  present- 
ment  or  demand   must  be  made   within   those 
hours;  but  if  there  are  no  stated  hours,  and  no 
place  of  payment  is  designated  in  note  or  bill, 
presentment  or  demand  may  be  made  either  at 
place    of    business    or    residence    of   maker  or 
acceptor;  If  at  his  place  of  business,  it  must  be 
within   usual  business  hours  of  city  or  town: 
if   at   his   residence,   then   within   those  hours 
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when  maker  or  acceptor  may  be  presumed  to 
be  In  condition  to  attend  to  business. — McFar- 
land  vs.  Pico,  8  Cal.  626,  631.  per  Field,  J. 

4.  Maker  baa  whole  of  laat  day  to  BMke  pay- 
meat. — For  purpose  of  flxinsr  liabilities  of  in- 
dorser.  note  is  payable  on  demand  at  any  time 
durinar  reasonable  hours  on  last  day  of  srrace; 
but,  for  purpose  of  sustaining  action,  holder 
must  wait  until  followinsr  day.  as  the  maker 
has  whole  day  to  make  payment. — ^McFarland 
vs.  Pico,  8  Cal.  626,  634. 

8.  PREMATURB  SUITS — On  day  that  note 
falls  dve. — Payee  of  note  has  all  of  day  in 
which  note  falls  due  to  pay  it,  and  therefore 
suit  commenced  on  that  day  for  its  recovery 
is  premature. — Wilcombe  vs.  Dodire.  8  Cal.  260, 
(8  AoL  De&  411. 

C  Ifotea  payable  one  day  after  date. — Suit 
on  promissory  note,  payable  one  day  after  date, 
without  grace.  Is  premature  If  brought  on  day 
after  its  execution. — Davis  vs.  Eppinger,  18 
Cal.  378,  881,  79  Am.  Dec.  184. 

7.  PRBSUMnPnON^Prcaentmeat  at  matvr- 
ityy  nceeaalty  of. — Presumption  is  that  makers 


of  note  resided  or  had  their  place  of  business 
at  place  where  note  was  dated,  or  at  some 
other  place  within  state,  where  note  was  not 
made  payable  at  particular  place;  and,  upon 
that  presumption,  it  would  be  necessary  for 
holder,  in  order  to  charge  lndor»er,  to  make 
presentment  of  note  at  maturity  to  makers  at 
their  respective  places  of  residence  or  business 
at  place  where  it  was  dated,  or  elsewhere 
within  state,  if,  with  reasonable  diligence, 
their  places  of  residence  or  of  business  could 
be  ascertained. — Luning  vs.  Wise,  64  Cal.  410, 
412,  1  Pac.  Rep.  496,  874. 

8.  RENEWAL  OF  NOTE  EXTENDS  TIME 
OF  PAYMENT* — Renewal  of  note,  and  promise 
to  pay  it  within  two  years  from  date,  has 
effect  of  extending  time  of  payment  two  years 
from  such  date. — Kouts  vs.  Vanclief,  65  Cal. 
845,  348. 

9.  SEEKING  OUT  HOIJ>ER  AND  PAYING 
NOTE. — If,  after  presentment  and  demand, 
maker  of  note  chooses  to  seek  out  holder,  and 
pay  his  note,  he  can  do  so,  and  save  himself 
from  liability  to  suit  on  following  day. — Mc- 
Farland  vs.  Pico,  8  Cal.  626,  634. 


§  3133.    PKESXTMPTIVE  DISHONOR  OF  BILL,  PAYABLE  AFTER  SIGHT.  A 

bill  of  exchange,  payable  at  a  certain  time  after  sight,  which  is  not  accepted  within 
ten  days  after  its  date,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  is  presumed  to  have  been  dishonored. 

History:     Enacted  March  21,  1872. 


1.  Presumptive  dishonor — Bona  fide  holder. 

2.  Same — Check  held  free  from  taint  of  dishonor. 

3.  Same — Reasonable  time,  as   question  of  law. 

4.  Same — Reasonable  time,  what  is. 

5.  Same — ^Unreasonable  time,  what  is  not. 
8.  Same — Relief  against  equities. 

1.  PRESUMPnTB  DISHONOR.— Boaa  fide 
lielder  of  negrotlable  instrument,  for  vaJuable 
consideratlonp  without  any  notice  of  facts 
which  tend  to  impeach  its  validity  as  between 
antecedent  parties  thereto,  if  he  takes  it  by 
transfer  before  same  is  overdue  or  presump- 
tively dishonored,  holds  title  unaffected  by 
these  facts,  and  may  recover  thereon,  althousrh. 
as  between  such  antecedent  parties,  legal 
validity  of  instrument  or  title  thereto  may  be 
successively  impeached. — ^Hlmmelmann  vs.  Ho- 
tallnff.  40  Cal.  Ill,  114,  8  Aql  Rep.  600. 

a.    Ckcek  held  tree  from  taint  of  dishonor. — > 

While  a  check  may  be  actually  dishonored  by 
refusal  to  pay,  on  proper  demand  being:  made 
before  presumptive  dishonor,  to  charge  check 
with  Infirmity  of  dishonor  in  hands  of  party 
to  whom  same  is  transferred  for  valuable  con- 
sideration, before  expiration  of  reasonable  time 
which  must  elapse  before  presumptive  dis- 
honor, notice  of  fact  of  previous  actual  dis- 
honor must  be  brought  home  to  him,  or  he 
holds  it  free  from  taint  of  dishonor. — ^Himmel- 
mann  vs.  Hotalinff,  40  Cal.  Ill,  116,  6  Am.  Rep. 
COO. 

S.     Reasonable   time,   as  question   of   law* — 

Promissory  note  payable  on  demand,  bank 
eheck    or    certificate    of    deposit,    is    not  pre- 


sumptively dishonored  until  lapse  of  reasonable 
time  after  payment  thereof  may  be  legally 
demanded;  and  what  shall  be  deemed  reason- 
able time  is  question  of  law  for  court  when 
there  is  no  dispute  about  facts. — Himmelmann 
va  Hotaliner.  40  CaL  111,  114,  6  Am.  Rep.  600. 

4.  Reasonable  time,  what  Im, — If  drawer  and 
drawee  of  bank  check  reside  in  same  town  or 
city,  demand  made  duringr  business  hours  of 
days  succeedingr  that  on  which  payment  ml^ht 
have  been  first  legally  demanded  is  considered 
to  have  been  made  within  reasonable  time.— 
Himmelmann  va  Hotalinsr,  40  Cal.  Ill,  114,  6 
Am.  Rep.  600. 

8.  Unrensonable  time,  ^rhat  Is  not. — De- 
mand note  is  not  regarded  as  overdue  and  pre- 
sumptively dishonored  until  lapse  of  reason- 
able time  after  its  date;  and  if  such  note  be 
indorsed  and  transferred  at  any  time  duringr 
business  hours  of  next  day  after  its  date,  such 
time  is  not  unreasonable,  and  holder  will  be 
protected  as  indorsee  before  maturity,  or  pre- 
sumptive dishonor. — ^Poorman  va  Mills  ft  Co., 
89  Cal.  845,  351.  2  Am.  Rep.  451. 

6.  Relief  against  eqaltlcs. — ^A  sisrht  bill,  or 
note,  payable  on  demand,  is  presumed  to  be 
dishonored  after  reasonable  time  shall  have 
elapsed  after  its  date,  and  if  indorsed  and 
transferred  before  such  reasonable  time  has 
elapsed,  indorsee  and  bona  fide  holder,  for 
value,  takes  same,  relieved  of  all  equities  ex- 
Istinsr  between  original  parties  thereto. — ^Poor- 
man  vs.  Mills  ft  Co.,  89  Cal.  846,  861,  2  Am.  Rep. 
461. 


§  3134.    APPABENT  1IATTTBIT7  OF  BILL,  PAYABLE  AT  SIGHT.    The  ap- 
parent  maturity  of  a  bill  of  exchange,  payable  at  sight  or  on  demand,  it: 
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1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addition  to  the  time 
which  would  suffice,  with  ordinary  diligence,  to  forward  it  for  acceptance. 

HIttory:     Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Indorser  in  due  course,  who  is  not. 

1.  APPL.IBD,  CITBD,  COBTSTRVBD,  RB- 
FKHRCD  TO,  etc..  In;  Chase  vs.  Whitmore,  68 
Cal.  546.  548,  9  Pac.  Rep.  942   (applied). 

Preaentment — ^l¥taere  delay  In  does  not  cz« 
onerate. — See  post  |  3214. 

Same — Rule  aa  to  checka. — See  post  |  3266 
BUbd.  1. 


Promlasorr   notes   payable  on   deni 

note  to  80  Am.  Dec.  260-254. 

2.  INDORSBR  IN  DUE  COURSE,  IWO  IS 
NOT. — One  who  purchases  note  lon^  after  its 
apparent  maturity  is  not  indorser  in  due 
course  of  business*  and  does  not  take  title 
thereto  free  from  defects  in  title  of  person 
from  whom  he  purchased  it. — Chase  vs.  Whit  • 
more,  68  Cat  646,  648,  9  Pac  Rep.  942. 


§  3135.    APPABENT  MATURITY  OF  NOTE.     The   apparent   maturity    of  a 
promissory  note,  payable  at  sight  or  on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date ;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its  date. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Construction  of  section — ^Demand  notes. 

4.  Same — Interest. 

5.  Delay  in  presenting  demand  note — Effect  of. 

6.  Indorsement  after  maturity — Demand  of  pay- 

ment 

7.  Indorser  of  overdue  notes — ^Demand  and  no- 

tice, how  made. 

8.  Same — Right  to  demand  and  notice. 

9.  Option  as  to  maturity — Construction  of. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Machado  vs.  Fernandea, 
74  Cal.  362,  364,  16  Pac.  Rep.  19  (referred  to); 
Cousins  vs.  Partrldgre.  79  Cal.  224,  229,  21 
Pac.  Rep.  745  (construed  with  other  sections); 
Jones  vs.  NlchoU,  82  Cal.  32,  34,  22  Pac.  Rep. 
878  (construed  with  other  sections);  Beer  vs. 
Clifton,  98  Cal.  823,  826,  86  Am.  St.  Rep.  172, 
33  Pac  Rep.  204,  20  L.  R.  A.  580  (referred  to). 

Preaentment  not  made  In  time,  and  not  ex- 
cused, exonerates  Indoraers.     See  post  |  8248. 

2.  COMMISSIONERS'  lfOTE.>-*'Subd.  1.— 
In  the  absence  of  this  provision,  it  would  be 
doubtful  whether  demand  note  bearing:  in- 
terest has  any  'apparent  maturity,'  unless  it 
was  known  to  be  dishonored.  See  Merritt  vs. 
Todd,  23  N.  Y.  28,  80  Am.  Dec.  243;  Brooks 
vs.  Mitchell,  9  Mees.  &  W.  16;  Wethey  vs. 
Andrews,  3  Hill  (N.  T.)  582.  Compare  Sice 
vs.  Cunningham,  1  Cow.  (N.  T.)  397;  Losee  vs. 
Dunkin.  7  John.  (N.  Y.)  70,  6  Am.  Dec.  246. 
Subd.  2. — ^Loomis  vs.  Pulver,  9  John.  (N.  Y.) 
244;  Furman  va  Haskin,  2  Cal.  (N.  Y.)  369; 
Carleton   vs.   Bailey,   27   N.   H.    (7    Fost.)    240." 

S.  CONSTRUCTION  OF  SECTION— Demand 
notes. — This  section,  In  relation  to  apparent 
maturity  of  demand  notes,  relates  only  to  cases 
where  demand  Is  necessary  to  charg^e  in- 
dorser, and  is  intended  to  fix  reasonable  time 
for  that  purpose.  It  does  not  alter  rule  de- 
clared In  {  3130  ante. — Cousins  vs.  Partridge,  79 
Cal.  224,  229,  21  Pac.  Rep.  745. 

4*  Interest. — This  section  provides  for  ap- 
parent  maturity   of  notes  payable  on  demand 


with   or  without   interest. — Jones   ya.   NicholL 
82  Cal.  82,  84,  22  Pao.  Rep.  878. 
See  ft  8181  note. 

5.  DELAY  IN  PRESENTING  DEMAND 
NOTE — EFFECT  OF. — ^Mere  delay  in  present- 
ing for  payment  promissory  note,  payable,  with 
interest,  on  demand,  for  more  than  four 
months  after  its  apparent  maturity  does  not 
release  accommodation  indorsers  thereon 
from  all  obligation  to  pay  it.~— Machado  vs. 
Fernandes.  74  Cal.  862.  368,  16  Pac  Rep.  19. 

6.  INDORSEMENT  AFTER  MATURITY— 
Demand  of  payment. — ^When  negotiable  in- 
strument is  indorsed  after  maturity,  payment 
must  be  demanded  of  payer  within  reasonablo 
time,  and  notice,  in  the  event  of  refusal,  given 
to  indorser,  in  order  to  chargre  him,  it  heing 
regrarded  as  equivalent  to  one  payable  on  de- 
mand.— Beer  vs.  Clifton,  98  Cal.  323,  326,  36 
Am.  St.  Rep.  172.  33  Pac.  Rep.  204,  20  L.  R.  A. 
680. 

7.  INDORSER  OF  OVERDUE  NOTES-— 
Demnnd  and  notleoi  boipr  made. — In  case  of 
indorsement  of  an  overdue  note,  demand  and 
notice  should  be  made  and  eriven  at  least 
within  time  specified  in  this  section  for  de- 
mand and  notice  in  case  of  note  payable  on 
demand;  and  there  may  be  cases  where  de- 
mand and  notice  should  be  within  much 
shorter  time  than  that  mentioned  in  this  sec- 
tion.— Beer  vs.  CHlfton.  98  CaL  328,  36  Pac 
Rep.  204.  20  I..  R.  A.  680. 

8.  Rlffht  to  demand  nnd  notice. — ^Indorser  of 
overdue  note  has  as  much  risrht  to  demand 
and  notice  as  indorser  before  its  maturity, 
duly  difference  being:  as  to  time  when  demand 
and  notice  must  be  made  and  ffiven. — Beer  vs. 
Clifton,  98  Cal.  323,  326,  36  Am.  St.  Rep.  172. 
38  Pac.  Rep.  204.  20  L.  R.  A.  680. 

0.  OPTION  AS  TO  MATURITT— ^^natrne- 
tlon  of. — Option  griven  to  holder  of  note,  that 
"this  note"  shall  immediately  become  due  at 
•the  option  of  holder  thereof,  is  not  same  as 
sayinsr  that  note  shall  become  due  immediately 
upon  default  at  option  of  holder.     The  holder 
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28  entitled  to  reasonable  time  to  exercise  his  not  avail  as  agrainst  indorser. — Crossmore  vs. 
option,  but  seven  months  before  attemptiner  Pa^e.  73  Cal.  218,  215,  2  Am.  St.  Rep.  789,  14 
\io  exercise  such  rl^ht  is  unreasonable,  and  will      Pac.  Rep.  787. 

§  3136.  SAME.  [AFTER  SIGHT  OB  DEMAND.]  Where  a  promissory  note 
18  payable  at  a  certain  time  after  sight  or  demand,  such  time  is  to  be  added  to  the 
periods  mentioned  in  the  last  section. 

History:   Enacted  March  21,  1872. 

§  3137.  STJBBENDEB  OF  mSTBUUENT,  WHEN  A  CONDITION  OF  PAY- 
MENT. A  party  to  a  negotiable  instrument  may  require,  as  a  condition  concurrent 
to  its  payment  by  him  : 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is  lost  or  destroyed,  or 
the  holder  has  other  claims  upon  it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and  does  retain  it,  then  that 
a  receipt  for  the  amount  paid,  or  an  exoneration  of  the  party  paying,  be  written 
i^hereon;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the  holder  give  to  him  a  bond, 
executed  by  himself  and  two  sufficient  sureties,  to  indemnify  him  against  any  law- 
ful claim  thereon.  History:   Enacted  March  21,  1872. 


i.  Applied,  cited,  constmed,  referred  to,  ete. 

2.  Indorser  may  show,  what. 

3.  Lobs   or   destruction   of   negotiable   paper-— 

Effect  of. 

4.  Mutilation   or  cancelation— Effect   of. 

5.  Ordinary  checks  and  bills  of  exchange. 

6.  Payee  of  note  is  prima  facie  its  owner. 

7.  Payment  of  note  by  check — Test. 

8.  Possession  by  maker  of  note  raises  rebuttable 

presumption  of  payment. 

9.  Possession  of  note  by  payee  is  prima  facie 

evidence  of  non-payment. 

10.  Prima  facie  evidence  of  payment  of  note  by 

its  surrender  may  be  rebutted. 

11.  Substitution  of  new  security  will  discharge 

indorsers. 

12.  Surrender  by  mistake — ^Liability. 

13.  Surrender  of  overdue  coupons  of  city  bonds — 

Demand  for   before  payment. 

14.  Taking  note  or  check  for  antecedent  debt — 

Effect  of. 

15.  Sapne — No  obligation  to  give  up  note  before 

payment. 

1.  Al'PJLIED,  CITED,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Bates  vs.  Gerber,  82 
Cal.  650,  567,  22  Pac.  Rep.   1116   (applied). 

2.  INDORSER  MAY  8H01V  as  between  him- 
self and  his  immediate  indorsee  that  indorse- 
ment was  made  merely  for  purpose  of  trans- 
ferring note  from  nominal  holder  to  true 
owner,  as  from  ag:ent  to  his  principal,  or  that 
circumstances  under  which  indorsement  was 
made  were  such  as  would  render  it  Inequitable 
to  enforce  Indorser's  liability  agrainst  him; 
but  in  any  such  case  burden  of  establishing 
such  defense  to  apparent  liability  attendant 
upon  his  Indorsement  rests  upon  Indorser. 
— Allln  vs.  Williams.  97  Cal.  403,  407,  82  Pac. 
Rep.  441. 

S.  I^OSS  OR  DESTRUCTION  OF  NBGOTIA- 
BI«B  PAPER — Effect  of. — In  case  of  loss  or 
Oestructlon  of  negotiable  paper,  plaintiff  can- 
not maintain  action  thereon  without  first  in- 


demnifying defendant. — Price  vs.  Dunlap,  6 
Cal.    483,   484. 

4.  MUTILATION  OR  CANCELATION— Effect 

of.^Fact  that  note  is  mutilated  and  marked 
"Canceled"  does  not  affect  plaintiff's  rigrht  to 
sue  upon  it,  as  this  is  matter  which  may  be 
explained  and  accounted  for. — Stelnhart  vs. 
National  Bank,  94  Cal.  362,  367,  28  Am.  St. 
Rep.  182,  29  Pac.  Rep.  717. 

5.  ORDINARY  CHECKS  AND  BILLS  OF 
EXCHANGE  stand  on  same  footlnsr,  except 
for  such  differences  as  may  arise  from  custom 
of  merchants,  or  statutory  regrulatlon  of  par- 
ticular Jurisdiction  in  which  they  are  used. — 
Minturn  vs.   Fisher,   4  Cal.   35,  87. 

6.  PAYEE  OF  NOTE  IS  PRIMA  FACIE 
ITS  OWNER,  and  his  rigrht  to  maintain  action 
thereon  cannot  be  questioned  on  ground  that 
It  belongs  to  third  party,  unless  defendant 
pleads  payment  or  offset  against  such  party. 
— ^Prlce  vs.  Dunlap,  6  Cal.  483,  486. 

7.  PAYMENT  OF  NOTE  BY  CHECK— Te«t 

of. — As  against  payee,  test  as  to  whether  note 
was  paid  or  not,  by  means  of  check.  Is  whether 
action  could  afterwards  be  maintained  upon 
note  against  maker. — Stelnhart  vs.  National 
Bank,  94  Cal.  362,  28  Am.  St.  Rep.  132,  29  Pac. 
Rep.   717. 

8.  POSSESSION  OF  NOTE  BY  MAKER  OF 
NOTE  RAISES  REBUTTABLE  PRESUMPTION 
OF  PAYMENT. — Turner  vs.  Turner,  79  Cal. 
566,  566.  21  Pac.  Rep.  955. 

O.  By  payee  Is  prima  facie  evidence  of  non- 
payment.— Turner  vs.  Turner,  79  Cal.  565,  566, 
21  Pac.  Rep.  955. 

10.  Prima  fade  evidence  of  the  payment  of 
note  by  Its  surrender  may  be  rebutted  by  tes- 
timony.— Smith  vs.  Harper,  5  Cal.  329,  330. 

11.  Snbstitntlon  of  new  aeenrlty  will  dla- 
chargre  Indomera  of  note. — Smith  vs.  Harper, 
6  Cal.  329,  330. 

12.  SURRENDER    BY    MISTAKE— Liability. 
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—-Although  note  is  surrendered  up  by  mistake, 
under  supposition  that  it  has  been  fully  paid, 
yet  defendant,  under  such  circumstances,  is 
still  answerable  for  remainder  of  note  re- 
maining: unpaid. — Banks  ▼•.  Marshall,  28  Cal. 
223.   226. 

18.  SUBJIENOBR  OF  OVERDUE  COUPONS 
OF  CITY  BONDS — Demand  for  before  pay- 
ment.— Treasurer  of  city  has  no  right  to  de- 
mand, as  condition  of  payingr  overdue  coupons 
of  certain  bonds  of  such  city,  that  they  shall 
be  surrendered  to  him.  The  holder  of  such 
coupons  has  right  under  this  section,  and 
under  law.  if  no  statute  has  been  enacted,  to 
retain  them,  for  reason  that  he  has  claim 
upon  them  for  interest.  Payment  of  principal 
of  coupon  does  not  pay  it  in  full;  partial  pay- 
ment is  only  thus  made.  Debtor  (the  city) 
can  only  require  that  receipt  for  amount  paid 
be  written  on  each  coupon;  treasurer  can  re- 


quire no  more,  and  holder  has  right  to  retain 
in  his  possession  coupons,  with  receipts  writ- 
ten on  them,  as  evidence  of  his  claim  for  inter- 
est not  paid. — ^Bates  vs.  Oerber,  82  Cal.  560,  657, 
22  Pac.  Rep  1116. 

14.  TAKING  NOTE  OR  CHECK  FOR  ANTE- 
CEDENT DEBT— Effect  of« — It  is  settled  law 
in  this  state  that  when  creditor  takes  note 
or  check  for  antecedent  debt  it  does  not  oper- 
ate to  extinguish  debt  unless  it  is  received 
by  express  agreement  as  payment. — Steinhart 
vs.  National  Bank.  94  CaL  362.  368,  28  Am.  St. 
Rep.  132,  29  Pac  Rep.  717. 

15.  No  obligation  to  gfvo  vp  note  before 
payment. — If  holder  of  note  accepts  draft  or 
check  in  payment,  he  is  not  bound  to  give  up 
note  before  payment  of  draft  or  chock,  and 
if  he  does  so  indorsers  are  thereby  discharged. 
— Smith  vs.  Harper,  6  CaL  829,  880. 


ARTICLE  V, 

DISHONOR  OF  NBGOTIABLB  INSTRUMENTa 


8  3141.    Dishonor,  what. 

S  3142.    Notice,  hj  whom  given. 

{3143.    Form  of  notice. 

8  3144.    Notice,   how   served. 

8  3145.    Notice,    how    served    after    indorser's 

death. 
8  3146.    Notice   given   in   ignorance   of    death, 

vaUd. 


8  3147.    Notice,  when  to  be  given. 

8  8148.    Notice     of     dishonor,     when     te    ht 

mailed. 
8  3149.    Notice,  how  given  bj  agent. 
8  3150.    Additional  time  for  notice  to  be  giTsn 

by  indorser. 
8  3151.    Effect  of  notice  of  dishonor. 


§  3141.  DISHONOBi  WHAT.  A  negotiable  instrument  is  dishonored,  when  it 
is  either  not  paid,  or  not  accepted,  according  to  its  tenor,  on  presentment  for  the 
purpose,  or  without  presentment,  where  that  is  excused. 

History:     Enacted  March  21, 1872. 


1.  Inland    bill    of    exchange  —  Notice    of    non« 

payment. 

2.  liability  of  indorser,  how  fixed. 

DlahoBor — Ry  non-payment  of  Interest. — See 

notes  80  Am.  Rep.  701-708;  100  Am.  Dec  196- 
199. 

Same — Of  bill  bx  non-acceptsnce. — See  post 
113187.    8188,    8194. 

Same — Of  foreli^  bills  of  exchan^^y  dam- 
ages allowed. — See   post  fiS  8234,   8238. 

Same — Payment  or  acceptanee  to  preTent^-* 
See  note  92  Am.  Dec  678-680. 

!•     INLAND  BILL  OF  SXCHANGB— If OTICB 


OF  NON-PA YMBNT. — An  order  to  pay  money 
at  future  day  Is  Inland  bill  of  exchangre,  and 
drawer  is  entitled  to  three  days'  stace  and 
notice  of  non-payment. — ^Minturn  vs.  Fisher,  4 
Cal.  36,  37. 

9.     LIABILITY    OF   INDORSBR— How  fixed. 

-—Due  presentment  or  demand  of  payment 
must  be  made  of  maker,  and  notice  tiiereof 
ffiven  to  Indorser,  for  purpose  of  fixing  lia- 
bility of  latter,  or  other  party  entitled  to 
notice.  The  liability  of  parties  becomes  fixed 
when  this  Is  done. — ^McFariand  vs.  Pico^  8 
Cal.  626,  684. 


§  3142.  NOTICE,  BY  WHOM  GIVEN.  Notice  of  the  dishonor  of  a  negotiable 
instrument  may  be  given : 

1.  By  a  holder  thereof ;  or, 

2.  By  any  party  to  the  instrument  who  might  be  compelled  to  pay  it  to  the 
holder,  and  who  would,  upon  taking  it  up,  have  a  right  to  reimbursement  from  the 
party  to  whom  the  notice  is  given. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  eonstmed,  referred  to,  etc. 

2.  Construction  of  section. 


5.  Notice  of  non-payment — ^Diligence  raqnlrtd. 

6.  Same — ^Waiver. 


8.  Failure  to  present  check — Escape  from  liability.  7.  Same — Circumstances  ezcusiiig. 
4.  Notice  of  equitable  assignment— Effect  of.  8.  Protest  of  note  not  neeeasaxT. 
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1*    APPLIBD9     CrriSDy     CONSTRITBD9 
FERRBD  TOy  etc.,  in:     Pierce  vs.  Schaden,  56 
Cal.  406,   407   (construed  with  other  sections). 

BUI  of  exehanse,  protcet  of. — See  post  1 8228. 

Notice — Of  dishonor  to  acceptor  for  honors — 
See   post    SS  3206,    3207. 

Same — Of  protest. — See   post   9  8226. 

a  CONSTRUCTION  OF  SBCTIONS. — ^This 
and  two  next  sections  do  not  change  law 
allowing  notice  of  dishonor  of  promissory  note 
to  he  sriven  verbally. — Pierce  vs.  Schaden,  66 
Cal.    406,    407. 

8.  FAILURE  TO  FRBSIBNT  CHBCK— Ba^ 
cape  from  liability. — If  the  failure  to  present 
check  at  a  proper  time  was  in  consequence  of 
act  of  defendant,  he  cannot  take  advantage  of 
his  own  wronfiT  to  escape  responsibility.^ — Min- 
ium vs.   Fisher,  7  CaL  678,  676. 

4.  NOTICR  OF  BM117ITABLBI  A88IONBI1BNT— 
Effect  of. — If  equitable  assigrnment  of  funds 
in  hands  of  drawees,  or  to  come  into  their 
hands,  has  been  made  to  payees,  and  drawees 
have  notice  of  such  asslgmment,  latter  are 
liable  to  payees  for  amount  without  any  ex- 
press promise  to  pay  It — ^Pope  vs.  Huth,  14 
Cal.   404.   408. 


8.  NOnCB  OF  NON-PATBIBNT— DillffCBoe 
vcqnlred* — ^Holders  of  bills  are  required  to  use 
utmost  diligence,  and  failure  on  their  part 
to  make  presentment,  and  in  case  of  non- 
payment to  grlve  proper  notice  to  drawer  or 
Indorser,  will  operate  to  release  them  from 
their  liability  on  such  bill. — ^Mlnturn  vs. 
Fisher.   7  Cal.  673,  674. 

6.  'Waiver  of. — Notice  of  non-payment  may 
be  dispensed  with  by  express  waiver,  or  by 
any  act  which  will  amount  to  waiver. — Min- 
turn  vs.  Fisher.  7  Cal.  673,  676. 

7.  Clrcamatance  excnalnff. — ^Amongr  cir- 
cumstances which  will  excuse  notice  of  non- 
payment. Is  beinsr  informed  by  drawer,  before 
bill  is  due,  that  it  will  not  be  paid  at  ma- 
turity: and  this  fact  Is  sufficient  to  excuse 
presentment  and  notice. — ^Minturn  vs.  Fisher, 
7   Cal.   678,   676. 

8.  PROTBST  OF  NOTB  NOT  NBCBSSART. 

— There  is  no  necessity  for  protesting  promis- 
sory note;  demand  of  payment,  and,  upon  neg- 
lect or  refusal,  notice  to  indorser,  is  all  that 
Is  required. — ^McFarland  va.  Pico,  8  Cal.  626. 
636. 


§  3143.  FOBM  OF  NOTICE.  A  notice  of  dishonor  may  be  given  in  any  form 
which  describes  the  instrument  with  reasonable  certainty,  and  substantially 
informs  the  party  receiving  it  that  the  instrument  has  been  dishonored. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Demand  of  payment — When  good. 

3.  Same — Note  payable  in  instalments. 

4.  Same — On  date  of  maturity. 

5.  Notice  of  dishonor — Form  of  words. 

6.  Same — May  be  verbal. 

7.  Same — Must  impart  what  information. 

8.  Same — Necessary  statements. 

9.  Same — Need  not  state  time  of  demand. 

10.  Notice  of  dishonor  is  sufficient,  when. 

11.  Same — Knowledge  of  particular  paper. 

12.  Same — ^Where  note  was  payable  at  bank. 

13.  Notice  of  dishonor — ^When  insufficient. 

14.  Notice  of  protest — As  notice  of  dishonor. 

15.  Same — ^When  not  sufficient  to  charge  indorser. 


1.  APPLIBD,  CITEID,  CONSTRUED,  RB- 
FERRED  TO,  etc.»  in:  Pierce  vs.  Schaden,  66 
Cal.  406,  407  (construed  with  other  sections); 
Kellogrer  vs.  Pacific  B.  Factory,  &7  Cal.  327, 
880   (cited). 

DIslioiior  of  forelsB  bllla  of  exchansc — No- 
tice of. — See  post  18225. 

&     DEMAND  OF  PAYMENT->WHEN  GOOD. 

— Demand  of  payment  of  maker  of  promissory 
note  Is  flTOod  if  made  within  reasonable  time 
and  before  notice  of  dishonor. — Thompson  vs. 
Williams,   14  Cal.  160.   163. 

S.  Note  payable  la  lastalmeBts. — Demand  is 
£rood  for  purpose  of  chargrins  indorser  for  life 
instalment  on  note  where  note  was  payable 
in  instalments  due  at  different  times,  but  de- 
mand on  maker  was  not  made  until  last  in- 
stalment fell  due,  but  was  made  for  whole 
amount  due  on  note  including:  prior  instal- 
ments.— Eastman  vs.  Turman,  24  Cal.  879,  384. 

4.  Oa  date  of  aiatartty, — Indorser  of  note, 
indorsed  before  it  is  due,  is  not  liable  unless 

C  C— 136. 


demand  is  made  on  day  that  note  matures; 
and  to  fix  his  liability  notice  must  show  that 
demand  was  made  at  proper  time.  But  there 
is  no  analogry  between  this  case  and  one 
where  note  was  indorsed  after  maturity. — 
Thompson  vs.   Williams,  14  Cal.   160.   163. 

5.  NOTICE  OF  DISHONOR— Form  of  words. 

—No  precise  words  or  particular  form  Is  re- 
quired in  notice  to  be  given  to  Indorser  of 
promissory  note  or  bill  of  exchangre  of  its 
dishonor. — Stoughton  vs.  Swan.  4  Cal.  213,  60 
Am.  Dec.  605;  McFarland  vs.  Pico.  8  Cal.  626. 
636;  Thompson  vs.  Williams,  14  Cal.  160.  162; 
Klockenbaum   vs.  Pierson,   16  Cal.   375,   377. 

6.  May  be  Torbal. — Notice  of  default  of 
promissory  note  may  be  given  verbally. — 
Pierce  vs.  Schaden,  65  Cal.  406.  407. 

7.  Mast  impart  what  Information. — It  must 
inform  party,  either  in  express  terms  or  by 
necessary  implication,  that  note  has  been  duly 
presented  at  its  maturity,  and  dishonored.  If 
no  information  of  this  kind  is  imparted  by  a 
conversation  about  note,  such  conversation  is 
not  sufficient  as  verbal  notice. — Klockenbaum 
vs.  Pierson,  16  CaL  876,  377. 

&  Necesaary  statemeata. — Notice  of  dis- 
honor of  note  must  contain:  One.  true  de- 
scription of  the  note  so  as  to  ascertain  its 
identity;  two,  assertion  that  it  had  been  duly 
presented  to  maker  at  its  maturity  and  dis- 
honored; three,  that  holder,  or  other  person, 
driving:  notice,  looks  to  person  to  whom  notice 
is  driven  for  reimbursement  and  indemnity. — 
Thompson  vs.  Williams,  14  Cal.  160,  162. 

9.  Need  aot  state  time  of  demaad. — Notice 
of  dishonor  of  promissory  note  need  not  nec- 
essarily   state    time    at    which    demand    was 
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made. — Thompson    vs.    Williams,    14    Cal.    160, 
163. 

10.  NOTICE  OF  DISHONOR  IS  SUFFICIENT 
IF  rr  APPEARS,  or  can  reasonably  be  in- 
ferred from  notice,  that  note  or  bill  has  been 
duly  presented  for  payment  and  has  been  dis- 
honored.— Stoughton  vs.  Swan,  4  Cal.  213,  60 
Am.  Dec.  606;  Thompson  vs.  WilliamSp  14  Cal. 
160,  162. 

11.  Knowledipe  of  particular  paper. — ^A  no- 
tice of  dishonor,  to  the  indorser  of  note,  of 
non-payment  by  maker,  is  sufficient  where  it 
appears  that  indorser,  when  he  received  no- 
tice, knew  what  particular  piece  of  paper  was 
referred  to,  and  could  not  have  been  preju- 
diced by  reason  of  its  not  beingr  described.— 
Thompson  vs.   Williams.   14   Cal.  160,   163. 

13.  IVtaere  note  ^ras  payable  at  bank. — No- 
tice of  demand,  refusal,  and  non-payment  is 
sufficient  to  charge  indorser  of  note  where 
note  was  made  payable  at  banking  house,  and 
where  notice  stated  that  on  day  the  note 
matured  it  was  presented  for  payment  at 
banking  house  therein  named,  and  payment 
thereof  demanded,  and  that  thereupon  same 
was  duly  protested  ftnr  n^n-payment. — Bast- 
man  vs.  Turman,  24  Cal.  379,  383. 


IS.  NOTICE  OF  DISHONOR— Wben  Inssfll- 
dent. — Though  demand  upon  makers  of  note 
was  made  at  right  time,  notice  to  indorsers 
is  insufficient  to  bind  them  where  notice  states 
the  demand  to  have  been  made  on  different 
day — day  too  late  to  bind  indorsers. — Tevls 
vs.  Wood,   6  Cal.   393,  894. 

14.  NOTICnS  OF  PROTEST— As  motlce  of 
diaboaor. — Under  this  provision  it  seems  that 
notice  of  protest  of  note  for  non-payment 
would  be  sufficient  notice  of  its  dishonor. 
Notice  of  dishonor  may  be  given  by  deliver- 
ing It  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party 
apparently  acting  for  him^ — Kellogg  vs.  Pa- 
cific B.  Factory,  57  CaL  827,  330. 

15.  "Wken  not  aafleient  to  cbaxve  indorser. 

— ^Notice  of  protest  is  insufficient  to  charge 
indorser  where  It  was  left  by  notary  at  in- 
dorser's  residence,  he  being  absent  at  time, 
and  which  described  note,  stating  that  It  was 
protested  by  him  for  non-payment  and  that 
holder  looked  to  indorser  for  payment,  but  it 
was  not  signed  by  any  one,  and  which  did 
xlot  in  any  way  indicate  from  whom  it  pro- 
ceeded.— ^Klockenbaum  vs.  Pierson,  16  CaL  375. 
376, 


§ 3144.    NOTICE,  HOW  SEBVED.    A  notice  of  dishonor  may  be  given: 

1.  By  deliTerii;ig  it  to  the  party  to  be  charged,  personally,  at  any  place ;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place  of  residence  or  busi- 
ness of  such,  party,  apparently  acting  for  him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party  to  be  charged,  at  his 
place  of  residence,  according  to  the  best  information  that  the  person  giving  the 
notice  can  obtain,  depositing  it  in  the  post  office  most  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the  postage  thereon. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Notice  of  dishonor — How  served. 

3.  Same — May  be  given  as  prescribed. 

4.  Same — May  be  given  verbally. 

5.  Scime — Non-compliance  with  law,  effect  of. 

6.  Same — Waiver  of  defects. 

7.  Same — Delivered  to  person  of  discretion, 

8.  Same — As  shown  by  Dotary's  protest, 

9.  Same — Protest  is  not  necessary. 

1.     APPLIfSD,      CITED,      CONSTRVISD,     RE- 


serviee  through  post-offlce  is  not  effectual  to 
char^re  him. — Vance  vs.  Collins,  6  Cal.  436,  439. 

3.  May  be  ffiven  aa  preacrlbed. — A  notice 
of  dishonor  of  note  for  non-payment  may  be 
sriven  as  prescribed  in  this  section. — Kelloerfir 
vs.  Pacific  B.  Factory,  67  Cal.  327,  330. 

4.  May  be  slven  rerbally. — Notice  of  dis- 
honor of  promissory  note  may  be  given  ver- 
bally.— Pierce   Vs.   Schaden,   55   Cal.   406.   407. 

5.  Non-coinpliatice     With     lavr,     effect    of. — 


FERRBD  TO,   etc..   In:    Kellogg  vs.   Pacific   B.      Where  notice  Of  dishonor  of  note  is  not  given 


Factory,  57  Cal.  327,  330   (referred  to),;  Hendy 
vs.    Desmond,    62    Cal.    260,    262    (referred    to); 


as    required    by  ..law,    Indorser    is    exonerated 
from  liability. — Kellogg  vs.  Pacific  B.  Factory. 


Fisk  vs.  Miller.  63  Cal.  367,  368    (cited);  Stan-      67   Cal.   327,   330. 


Icy  vs.  McElrath,  86  Cal.  449,  45C,  26  Pac.  Rep. 
16.  10  L.   R.  A.   645    (cited).  , 

Aa  to  peraonal  notice,  see  nbtd  38  Am.  Dec 

607. 


6,  M^alver  of  defecta. — An  Indorser  may  be 
made  liable  either  by  showing  demand,  non- 
payment, and  notice  of  default,  or  by  showing 
that,  •  while  the '  ainount  due  on  th«   note   was 


Foreign    bllla    ol    exehanre,    notice    of    dia-'     existing  debt   enforceable   against   the  maker. 


honor,   bow    grlven. — See    post    }  8231. 


indorser  by  his 'aots  waived  any  want  of  or  de- 


Notary%  protest  aa  evldenee.— See  Pol.  Code      feet  in  dewiand,  protest,  and  notice,  and  prom- 


1795. 

Notice  of  dlMhonor,  anlllclency  of*  and  bo^v 
«ci-»-ed. — See  notes  88  •  Am.  Dec.  607-616;  26 
Am.   Rep.    505-508. 

2.     NOTrCK    OF    BlTSHO^OR— How    aerred.-^ 

Notice  of  demand  and  non-payment  of  note 
should  be  personally  served  upon  Indorser  who 
resides  In  same  city  where  note  Is  held;  hence. 


lifted   to    pay    note. — Stanley  vs.    McElrath,    86 

Cal.  449,  456,  25  Pac.  Rep:  16.  10  L.  R.  A.  64S. 

t«     Delivery  to    peraon    of    dfaceetloa. — It    Is 

aufflclent  that  notice  of  dishonor  '-^f  note  was 
sictually  delivered  to  person  of  discretion,  at 
place  or  residence  of  indorser  who  was  ap- 
parently acting  for  him. — Stanley  vs.  McElrath, 
86  CaL  449,  466*  25  Pac.  Rep.  16,  10  Ll  B.  A.  546. 
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&  Afl  Bhown  by  notary^  protest. — Where 
notary's  protest  of  note  shows  presentment  to 
and  demand  on  maker  for  payment,  refusal 
ofl  bis  part  to  pay,  and  fact  that  notice  of 
such  demand  and  non-payment  was  ffiven*on 
next  day  by  notary  to  Indorser,  by  deliverinar 
same  at  latter's  residence,  to  a  person  in 
charge,  of    discretion,    apparently    acting    for 


him,  such  notice  to  Indorser  of  dishonor  on 
note  is  sufficient. — Fisk  vs.  Miller,  68  Cal. 
867,  868. 

9.  Protest  la  not  necessary. — ^To  fix  liability 
of  Indorsers  it  is  not  necessary  that  note 
should  be  protested  for  non-payment. — Kel- 
logrsr  vs.  Pacific  B.  Factory,  67  Cal.  827, 
829. 


§  3146.  NOTICE,  HOW  SEBVED  AFTER  INDOBSEB'S  DEATH.  In  case  of 
the  death  of  a  party  to  whom  notice  of  dishonor  should  otherwise  be  given,  the  no- 
tice must  be  given  to  one  of  his  personal  representatives;  or,  if  there  are  none, 
then  to  any  member  of  his  family  who  resided  with  him  at  his  death ;  or,  if  there 
is  none,  then  it  must  be  mailed  to  his  last  place  of  residence,  as  prescribed  by  sub- 
division three  of  the  last  section. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonBtmed,  referred  to,  etc 

2.  Notice  of  dislionor,  after  death  of  indorser. 

3.  Same^-Material  tbing  in  giying  notice. 

4.  Same — To   executors   of   estate  not   yet   ap* 

pointed. 

5.  Same — To  representatives,  how  addressed. 


1.  APPLIBD,  CFTED,  CONSTRUED,  RB- 
PERRBD  TO,  etc.,  in:  Drexler  vs.  McGlynn, 
99  CaL  143.  144,  38  Pac.  Rep.  773  (referred  to). 

2.  IfOnCBl  OF  DISHONOR  OF  NOTB, 
AFTER  DEATH  OF  INDORSER,  may  properly 
be  given  by  a^rent.  and  agent  may  give  notice 
In  bis  own  name. — Drexler  vs.  McGlynn,  99 
Cal.  143,  146,  83  Pac.  Rep.   778. 

S.  Material  ttalnff  In  stTlns  notice  of  dis- 
honor Is  actual  receipt  of  notice.  If  received, 
and  sucb  is  presumption  from  faot  of  mallingr* 


properly  addressed,  postagre  prepaid,  objeot  of 
law  is  obtained. — ^Drexler  vs.  McGlynn,  99  Cal. 
148,   144,  33  Pac.  Rep.   773. 

4.  To  execatom  of  estate  not  yet  appointed* 

— ^After  death  of  indorser  of  promissory  note, 
notice  of  dishonor  may  be  given  to  executors 
appointed  by  him  In  his  will,  thousrh  not  yet 
appointed  as  such  by  court;  and  it  is  suffi- 
cient If  they  receive  such  notice,  though 
executors  are  misdescribed  therein  as  admin- 
istrators of  estate  of  Indorser. — Drexler  vs.. 
McGlynn,  99  Cal.   143,  144,  33   Pac.  Rep.  773. 

5.  To     veprcaentatlTea,     how     addreaeetf^^ 

Notice  of  dishonor  of  note  after  death  of  in- 
dorser given  to  representatives  of  deceased 
need  not  be  addressed  in  their  representative 
capacity.— Drexler  vs.  McGlynn,  99  Cal.  148. 
146.    83   Pac.   Rep.    778. 


§  3146.  NOTICE  GIVEN  IN  IGNORANCE  OF  DEATH,  VALID.  A  notice  of 
dishonor  sent  to  a  party  after  his  death,  bat  in  ignorance  thereof,  and  in  good  faith, 
is  valid.  History:    Enacted  March  21,  1872. 

§  3147.  NOTICE,  WHEN  TO  BE  GIVEN.  Notice  of  dishonor,  when  given  by 
the  holder  of  an  instrument  or  his  agent,  otherwise  than  by  mail,  must  be  given 
on  the  day  of  dishonor,  or  on  the  next  business  day  thereafter. 

History:   Enacted  March  21, 1872. 

tlon  whether  or  not  note  or  bill  is  payable 
I  at  place  or  bank  where,  by  established  usage 
,  of  trade,  business  transactions  are  limited  to 
certain  stated  hours;  if  there  are  such  stated 
^  hours  where  the  note  or  bill  is  payable, 
presentment  and  demand  must  be  made  with- 
in those  hours;  but  if  there  are  no  stated 
hours,  and  no  place  of  payment  is  desigrnated 
in  note  or  bill,  presentment  and  demand  may 
be  made  either  at  place  of  business  or  resi- 
dence of  maker  or  acceptor;  if  at  his  place  of 
business,  it  must  be  within  usual  business 
hours  of  city  or  town;  if  at  his  residence, 
then  within  those  hours  when  maker  or  ac- 
ceptor may  be  presumed  to  be  in  condition  to 
attend  to  business. — McFarland  vs.  Pico,  S 
Cal.  626,  631. 

8.  NOTICB  OF  DISHONOR— Time  for,  <m 
demand  note. — Notice  of  dishonor  of  demand- 
note  must  be  given  within  same  time  whichi 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Commercial  paper  having  days  of  grace. 

3.  Notice  of  dishonor — Time  for,  on  demand  note. 

4.  Same — On  day  after  apparent  maturity. 

5.  Same — Immediate  notice. 

6.  Same — On  following  day. 

7.  Same — When  premature. 

8.  Same — Of  note  indorsed  after  maturity. 

1.  APPIilBD,  CITKD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  in:  Meyer  vs.  Foster  (Cal. 
June  19.   1905),  81   Pac  Rep.   402,   404    (cited). 

S.  COMMBRCIALi  PAPER  HAVING  DAYS 
OF  GRACE. — Presentment  and  demand  of 
commercial  paper  having:  days  of  grrace  must 
be  made  within  reasonable  hours  during  last 
day  of  g^race.  For  purpose  of  flxingr  liability 
of  indorsers,  note  or  bill  is  payable  on  de- 
mand at  any  time  during  those  hours.  What 
are  reasonable   hours  will   depend   upon   ques- 


/ 
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i0  rttqulr«d  In  case  of  note  or  bill  made  pay- 
able at  particular  time. — Keyas  ▼«.  Fanator- 
maker.  24  CaL  829,  882. 

4.  On  day  after  appareat  atatiirlty* — Notice 
of  dishonor  siven  on  day  after  apparent  ma- 
turity of  note  is  sufficient  to  bind  indorsers. — 
Meyer  vs.  Foster  (Cat  June  19,  1905),  81  Paa 
Rep.  402,  404    (cited). 

8.  Immediate  notlee^ — ^After  note  has  be- 
come due,  and  payment  refused  after  demand, 
on  day  when  money  is  due,  notice  may  be 
immediately  given  to  indorser  or  other  parties 
entitled  to  notice,  though  it  is  not  necessary 
that  it  should  be  ffiven  until  day  after,  or, 
if  indorser  is  in  another  town,  by  next  mail 
after  day  on  which  demand  is  made. — ^McFar- 
land  vs.  Pico,  8  Cal.  626,  638,  684. 

6.  On  following  day. — ^Notice  of  dishonor  of 
demand  note  must  be  forwarded  on  following 


day  where  no  suflloient  reaaon  ezlats  for  omis« 
sion  BO  to  do. — ^Keyes  vs.  Fenstermaker,  24 
CaL  829,   888. 


7«  "Wken  prcmatvre* — ^Notica  of  non-payment 
la  premature  and  not  effectual  to  charge  in- 
dorser where  note  was  made  before  act  of  1861 
(which  made  July  4  non-Judicial  day),  and 
note  fell  due  on  July  1,  and  was  payable  on 
July  4. — Toothaker  vs.  Cornwall,  8  CaL  144, 
146. 


8.  Of  note  Indorsed  after  maturity. — Notice 
of  dishonored  note  indorsed  after  maturity  is 
not  objectionable,  because  it  does  not  state 
time  of  demand,  where  demand  being  made 
within  reasonable  time,  and  before  notice,  was 
good.  In  case  of  notes  indorsed  before  ma- 
turity, the  notice  must  state  time  of  the  de- 
mand.— ^Thompson  va  Williams,  14  CaL  160, 
168. 


§  3148.  NOTICE  OF  DISHONOB>  WHEN  TO  BE  MAILED.  When  notice  of 
dishonor  is  given  by  mail,  it  must  be  deposited  in  the  post  ofSce  in  time  for  the 
first  mail  which  closes  after  noon  of  the  first  business  day  succeeding  the  dis- 
honor, and  which  leaves  the  place  where  the  instrument  was  dishonored,  for  the 
place  to  which  the  notice  should  be  sent. 

History:   Enacted  March  21,  1872. 

§  3149.  NOTICE,  HOW  GIVEN  BY  AQENT.  When  the  holder  of  a  negotiable 
instrument,  at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  suffi- 
cient for  him  to  give  notice  to  his  principal  in  the  same  manner  as  to  an  indorser, 
and  his  principal  may  give  notice  to  any  other  party  to  be  charged,  as  if  he  were 
himself  an  indorser.  And  if  an  agent  of  the  owner  employs  a  subagent,  it  is 
sufficient  for  each  successive  agent  or  subagent  to  give  notice  in  like  manner  to  his 

own  principal.  History:   Enacted  March  21, 1872. 

§  3150.  ADDITIONAL  TIME  FOB  NOTICE  B7  INDOBSEB.  Every  party  to 
a  negotiable  instrument,  receiving  notice  of  its  dishonor,  has  the  like  time  there- 
after to  give  similar  notice  to  prior  parties  as  the  original  holder  had  after  its 
dishonor.  But  this  additional  time  is  available  only  to  the  particular  party  en- 
titled thereto.  History:     Enacted  March  21,  1872. 

§  3151.  EFFECT  OF  NOTICE  OF  DI8H0N0B.  A  notice  of  the  dishonor  of  a 
negotiable  instrument,  if  valid  in  favor  of  the  party  giving  it,  inures  to  the  benefit 
of  all  other  parties  thereto  whose  right  to  give  the  like  notice  has  not  then  been 

lost.  History:    Enacted  March  21,  1872. 


Tit.  XVg  cfc.  1»  art,  VI.J 


JIOTICB    OF    DISHONOR  BXCUSSD,    WHBN« 
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ARTICLE  VL 

BXCUSB    OF    PRBSBNTMENT    AND   NOTICBL 

§  3155.    Notice  of  dishonor,  when  exensed.  §  3158/   Delay,  when  ezensed. 

S  3156.    Presentment  and  notice,  when  excused.      §  3159.    Waiver  of  presentment  and  notice. 

S  3157.    Same.    [Fnll  secoritj  being  received.]  §  3160.    Waiver  of  protest. 

§  3155.  NOTICE  OF  DISHONOR^  WHEN  EXCUSED.  Notice  of  dishonor  is 
excused : 

1.  When  the  party  by  whom  it  should  be  given  cannot,  with  reasonable  dili- 
gence, ascertain  either  the  place  of  residence  or  business  of  the  party  to  be 
charged;  or, 

2.  When  there  is  no  post-oflSce  communication  between  the  town  of  the  party 
by  whom  the  notice  should  be  given  and  the  town  in  which  the  place  of  residence 
or  business  of  the  party  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who  dishonors  the  instru- 
ment; or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 

History:     Enacted  March  21, 1872. 


1.  Applied,  dted,  eonstrued,  referred  to,  etc 

2.  Drawer  of  bill — ^When  entitled  to  notice. 

3.  Excusing  notice  of  non-payment — Statement 

as  to  payment. 

4.  Same — ^What  is  not  statement  that  bill  will 

be  dishonored. 

5.  Same — Does  not  excuse  presentation. 

6.  Same — Where  there  is  no  post-of&ce  communi- 

cation— Subd.  2. 

7.  Same — Failure  to  make  demand,  effect  of — 

Subd.  3. 

8.  Notice  of  dishonor  is  sufficient,  when. 

9.  Notice  of  dishonor,  when  not  required — ^Bill 

drawn  by  partner. 

10.  Same — Corporation  draft. 

11.  Waiver  of  demand  and  notice — ^By  any  act — 

Subd.  4. 

12.  Same — By  indorser. 

13.  Same — Evidence — ^Finding — Subd.  4. 

1.  APPLIED,  CITBD,  CONSTRUKD,  RES- 
FEIIRED  TO,  etc.,  in:  Stanley  vs.  McEIrath, 
86  Cal.  449,  457,  26  Pac  Rep.  16.  10  L.  R.  A. 
545   (cited). 

A*  to  diligence,  and  excuse  of  preaentment 
for  payment,   see   ante   ft  3131. 

Aa  to  notioe  by  mail,  see  ante  fi  8144. 

Aa  to  waiving  proteat  of  forelffn  bill,  see 
post  S  3232. 

I'reMentnient  of  bill,  and  notice  of  dlahonor, 
when  excuaed. — See  post   9  3220. 

r^roteat  of  forelsn  bill,  waiver  of. — See  post 
13232. 

S.  DRAIVRR  OF  BULL — ^l¥ben  entitled  to 
notice. — Where  arransrement  Is  made  between 
three  parties,  and  one  of  them  draws  bill  of 
exchange,  payee  thereof  knowing:  of  arrangre- 
ment  between  parties  and  purpose  for  which 
bill  was  drawn,  and  such  arrangrement  is  not 
partnership,  drawer  of  bill  cannot  be  consid- 
ered as  debtor,  and  is  entitled  to  demand  and 
noiice. — ^Los  Angeles  Nat.  Bank  vs.  Wallace, 
101  Cal.  478,  481,  36  Pac.  Rep.  197. 

s.   BXcvsiNo  notice:  of  non-patmbnt. 

— statement   aa   to   payment. — Amongr   circum- 


stances which  will  excuse  notice  of  non-pay- 
ment, is  being:  informed  by  drawer  before  bill 
is  due  that  it  will  not  be  paid  at  maturity. — 
Minturn  vs.  Fisher,  7  Cal.   673,  576. 

4.  -Whnt  fa  not  statement  that  bill  will  bo 
diahonored. — Representation  made  by  drawer 
of  a  bill,  three  weeks  before  its  maturity, 
that  drawee  could  not  pay,  but  that  he  would 
pay  bill,  is  not  equivalent  to  statement  that 
bill  would  be  dishonored,  and  does,  not  excuse 
presentation  to  drawee  and  notice  to  drawer; 
and  even  if  it  were  equivalent  to  such  state- 
ment, presentment  and  notice  are  not  excused 
where  information  is  not  griven  within  ten 
days  of  maturity  of  bill,  as  provided  by  |  3156 
post. — Lros  Angreles  Nat.  Bank  vs.  Wallace,  101 
Cal.  478.  482,  36  Pac.  Rep.  197. 

5.  Doea  not  excnae  preaentatlon. — ^Althousrh 
the  maker  of  note,  before  its  maturity,  gives 
collector  notice  that  he  will  not  be  able  to  pay 
it  at  maturity,  yet  this  does  not  excuse  pres- 
entation for  payment  so  as  to  charg:e  in- 
dorsers. — Appleg:arth  vs.  Abbott,  64  Cal.  469, 
460,  2  Pac.  Rep.  43. 

6.  IVhere  there  Is  no  poat^olllce  commnnl- 
cation  between  town  of  party  by  whom  notice 
should  be  griven  and  place  of  indorser's  resi- 
dence, and  indorser,  with  knowIedg:e  of  that 
fact,  by  his  acts  and  his  promise  to  pay 
waives  any  defects  in  notice  of  dishonor,  his 
liability  becomes  fixed. — Stanley  vs.  McElrath, 
86  Cal.  449,  466,  26  Pac.  Rep.  16,  10  L.  R.  A. 
645. 

7.  Failure  to  make  demand,  effect  of. — If 
drawer  of  bill  is  debtor,  and  bill  Is  drawn  for 
his  accommodation,  failure  to  make  due  de- 
mand will  not  release  him,  but  he  may  recoup 
for  any  damage  he  may  have  suffered  by 
failure  to  make  demand. — Los  Angeles  Nat. 
Bank  vs.  Wallace,  101  Cal.  478,  480,  86  Pac. 
Rep.   197. 

8.  If  OTICB  OF  DISHONOR  18  SUFFICIBNT 

where  notary  sends  notice  of  protest  of  note 
In   due   time,   and   it   is  actually   delivered   at 
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Indorser'8  residence,  on  next  day,  to  person  of 
discretion,  apparently  acting  for  indorser. — 
Stanley  vs.  McElrath,  86  Cal.  449,  466,  25  Pac 
Rep.  16,  10  L.  R.  A.  645. 

••  NOTICB  OF  DISHONOR,  WHEN  NOT 
RBfiUIRBD^BlIl  drawn  by  partner. — ^Notice 
Of  dishonor  is  not  required  in  case  of  bill 
drawn  by  partnor  upon  firm  or  upon  partner- 
ship fund  in  hands  of  another  partner. — Los 
Anseles  Nat.  Bank  vs.  Wallace,  101  Cal.  478, 
480,  36  Pac  Rep.  197. 

10.  LAND — Corporation  draft. — Notice  of 
presentation  and  non-payment  is  not  necessary 
to  hold  corporation  upon  draft  drawn  by  its 
president  and  secretary  upon  its  treasurer. — 
Dennis  vs.  Table  Mountain  W.  Co.,  10  CaL 
869,  370. 


11.  UrAITlfiR  OF  DEMAND  AND  NOTICE— 
By  any  act. — Notice  of  dishonor  may  be  dis- 
pensed with  by  express  waiver,  or  by  any 
act  which  will  amount  to  waiver. — ^Minturn  vs. 
Fisher,  7  Cal.  673,  ^75.  As  to  waiver  of  pre- 
sentment and  notice  of  dishonor,  see  Allea  vs. 
Rundle,  60  Conn.  27,  47  Am.  Rep.  606. 

12.  By  Indorser. — Notice  of  dishonor  may 
be  waived  by  Indorser. — Stanley  vs.  McElrath, 
86  Cal.  449,  467,  36  Pac.  Rep.  16.  10  U  R.  A. 
645. 

18.  BTldence — Finding. — Notice  of  dishonor 
is  necessary  to  chqirse  indorser  of  note,  unless 
it  is  waived;  but  where  there  Is  no  evidence 
of  such  waiver,  finding:  that  there  is  waiver 
cannot  stand. — Wright  vs.  Llesenfeld,  93  CaL 
90,  91,  28  Pac.  Rep.  849. 


§  3166.  PBESENTMENT  AND  NOTIOE,  WHEN  EXCUSED.  Presentment  and 
notice  ai:e  excused  as  to  any  party  to  a  negotiable  instrument  who  informs  the 
holder,  within  ten  days  before  its  maturity,  that  it  will  be  dishonored. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  Mareh 
16.  1901,  Stata.  and  Amdta.  1900-1,  p.  420,  held  unconstitutional,  aee  historyv 
S  4  ante. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Commissioners'  note. 

8.  Construction  of  section. 

1«     Applied,    elted,    comstrued,    referred    to, 

etc.,  in:  Applegarth  vs.  Abbott,  64  Cal.  469. 
460,  2  Pac.  Rep.  43  (applied);  Los  Angeles  Nat 
Bank  vs.  Wallace,  101  Cal.  478,  482,  86  Pac. 
Rep.  197   (construed). 

2.     CommlJialoiieni'    note    appended    to     this 
section  is  as  follows:     ""Within  ten  days.' — 


No  term  has  heretofore  been  fixed  by  law. 
Information  that  it  will  be  dIshonored.'->Se« 
Spencer  vs.  Harvey,  17  Wend.  489;  Lefflnswell 
vs.  White,  1  John.  Caa.  (N.  Y.)  99,  1  Am.  Dee. 
97." 

S.  ConstroctloB  of  oectloii. — ^Thls  section 
works  change  in  law  applicable  to  subject  of 
presentment  and  notice. — Los  Angreles  Nat 
Bank  vs.  Wallace,  101  Cal.  478,  482,  86  Paa 
Rep.   197. 


§  3157.  SAME.  [FULL  SECUBITY  BEING  BECEIVED.]  If,  before  or  after 
the  maturity  of  an  instrument,  an  indorser  has  received  full  security  for  the  amount 
thereof,  or  the  maker  has  assigned  all  his  estate  to  him  as  such  security,  present 
ment  and  notice  to  him  are  excused. 

History:     Enacted  March  21,  1872. 


1.  Indorsement  of  note  and  assignment  of  mort- 

gage. 

2.  Transfer  of  personal  property  as  security. 

As  to  walTcr  of  demand  and  notice  by 
taking  sccnrltTy  see  notes  4  Am.  Dec  49,  60; 
11  Am.  Dec.  67;  89  Am.  Deo.  95-99. 

1.  Indorsement  of  note  and  aaslirnnent  of 
mortsrasre. — Where  notes  sued  on  had  been  in- 
dorsed by  the  Indorser  to  plaintiff,  and  mort- 
gages given  to  secure  same  were  assigned  by 
him,  but  mortgages  were  not  Intended  to  In- 
demnify Indorser  against  latter*s  liability,  such 
Indorsement  of  notes  and  assignment  of  mort- 
gages   do   not  excuse  presentment  and  notice 


to  such  Indorser. — Olendorf  vs.  Swartz,  6  Cal. 
480,  482.  63  Am.  Dec.  141. 

2.     Transfer  of  personal  property  as  seevrflty* 

^If  payment  by  makers  to  indorsers  is  relied 
upon  as  excuse  for  want  of  demand  and  no- 
tice, it  must  be  payment  directly  and  spe* 
clfically  for  note,  and  not  as  security  for  all 
transactions  In  aggregate.  Where  makers  did 
not  specify  that  payment  to  Indorsers  was  to 
meet  particular  note,  indorsers  had  right  to 
apply  fund  to  any  particular  indebtedness  they 
held  against  maker,  and  to  stand  upon  their 
strict  legul  rights  as  to  demand  and  notice  in 
regard  to  note. — Van  Norden  vs.  Buckley,  5 
Cal.  283,  284. 


§  3158.  DELAY,  WHEN  EXCUSED.  Delay  in  presentment,  or  in  giving  notice 
of  dishonor,  is  excused  when  caused  by  circumstances  which  the  party  delaying 
could  not  have  avoided  by  the  exercise  of  reasonable  care  and  diligence. 

History;     Enacted  March  21,  1872. 


1.  Delay  occasioned  by  travel  being  impeded. 

2.  Demand  for  payment  of  note  indorsed  before 

due. 


8.  Demand    upon    demand    note  —  UnreasoDftblo 

delay. 
4.  Same — Facts  to  excuse  delay  to  be  pleaded 
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p.  Preaentatioii  »f.  aUxvikfiT-Oenenl  rale. 

6.  dame — Duty  to  exercise  reasonable  diligence. 

7.  Same — ^What  is  reasonable  diligenee. 

8.  I^me — ^Failure   to   present   check   at   proper 

time. 

A«    to    diUveBce  —  In    prcaentmeBt    of    bills, 

•ee   post  I  8213  and  note. 

Same — In  presentment  of  notes,  see  ante 
13131  and  note.  ' 

Presentment  of  bill — ^DekiT  i%  tmd  tt».  efleet. 
—See  post  II  «13.  3214. 

Same — For  nceeptanee,  delay  In^  wbcn  ex« 
cnsed. — See  post  ||  3219,  3220. . 

1.  DBIiAY  OCCASIONED  BY  TRAVEL 
BBIIVG  IMPBDfiSD  on  account  of  bad  weather 
Is  excuse  for  delay  in  presentment  of  draft  for 
payment. — Brown  vs.  Olmsted,  tO  CaL  162,  165. 

2.  Olf  DEMAND  FOR  PAYMENT  OF  NOTE 
INDORSED  BEFORE  IT  IS  DUS,  demajid  must 
be  made  on  day  note  matures,  or  indorser  will 
not  be  liable;  but  in  case  of  note  indorsed  after 
maturity,  demand  is  grood  if .  made  within 
reasonable  time  and  before  notice.*— Thompson 
vs.  Williams.  14  Cal.  160,  163. 

S.  DEMAND  UPON  DEMAND  NOTE — Un- 
reasonable delay* — ^If  no  demand  is  made  upon 
demand  note  until  thirteen  months  after  its 
Indorsement  to  plaintiff,  indorser  is  iDrima 
facie  not  liable,  because  of  unreasonable  delay. 
— Jerome  vs.  Stebbins,  14  Cal.  457,  458. 


4.    ITaets.to;  exenser.  Il^l^y  to  be  pleaded. — 

Facts  to  excuse  delay  in  makinff  ^epaandjupoa 
demand  note  are  essential  part  of  complaint. 
If  not  averred  therein,  It  is  Insufflcient. — Je- 
rome vs.  Stebbins,  14  Cal.  457,  468. 

6.  PRESENTATION  OF  CHECKS  —  General 
.  ralei; — By  liaw  merchJeLnlt  it  Is  sufficient  if  check 
drawn  upon  one  day  be  presented  for  payment, 
m  usual  banking''  hours,  upon  next  succeeding 
day,  if  payee  resides  in  immediate  vicinity  of 
•  place  of  payment,  as  in  same  town  or  city. — 
RU(fhle  vs.  Brajdsfaaw,  6  Cal,  229t  229. 

•  e.  IaAxd-^uvty  TO.  eixercise  reason- 
able  DiLlOBycE.— The   payee   of   check    In 

-  presenting:  it  for  payment  ia  bound  to  exercise 
reasonable  dillerence  in  order  to  hold  drawer. — 
Hitchle  vs.  Bradshaw,  5  Cal.   228,  229. 

'  7.  miat  Is  reasonable  diligence. — Reason- 
able dillgrence  in  presentation  of  check  drawn 
upon  banker,  has,  by  uniform  current  of  au- 
thority, been  held  to  have  been  sufficiently 
exercised  by  presentation  for  payment  upon 
next     day     during:     usual     banking:     hours. — 

:  Ritchie  vs.  Bradshaw,  5  Cal.  228,  229. 

^      8.     Fallare  to  present  check  at  proper  time. 

I — If  failure  to  present  check  at  proper  time 
was  in  consequence  of  act  of  maker  he  can- 
not   take    advantafi:e    of    his    own    wrong:    to 

-  escape  liability.-^Minturn  vs.  Fisher,  7  Cal. 
578.   575. 


§  3159.  WAIVEB  OF  PBE8ENTMENT  AND  NOTICE.  A  waiver  of  present- 
ment waives  notice  of  dishonor  also,  unless  the  contrary  is  expressly  stipulated; 
but  a  waiver  of  notice  does  not  waive  presentment. 

History:  Enacted  March  21, 1872. 


1.  Waiver  of  demand  and  notice. 

2.  Same — What  ia  not. 

3.  Same — Promise  amounts  to,  when. 
i.  Same — Proof  of  verbal  waiver. 

5.  Same — Proof  of,  by  parol. 

6.  "Protest" — Means  demand,  when. 

7.  Same — Waiver  of  "protest." 

That  waiver  of  rlsbt  to  demand  and  notlco 
•o  part  of  Indorser  may  be  proved  by  parol 
teotlBiony,  see  note  57  Am.  Dec.  €66-667. 

1.  'WAtVBSMl   OF  DBMAND  AlfD  ITOTICEL— 

An  express  waiver  of  notice  of  non-payment  of 
note  is  equivalent  to  admission  that  note  has 
not  been  presented,  or  need  not  be  presented. — 
Matthey  vs.  Gaily,  4  Oai.  62,  68,  60  Am.  Deo. 
595. 

2.  "What  is  not. — Waiver  of  presentment  and 
notice  is  not  sufficient  to  fix  liability  of  In- 
dorser, where  he,  in  conversation  with  third 
party,  after  maturity  of  note,  said  "that  fact 
of  notice  not  havingr  been  fflven  at  proper  time 
would  make  no  difference  with  him — that  he 
would  do  what  was  right."  —  Olendorf  vs. 
Swartz.  5  Cal.  480,  482.  63  Am.  Dec.  141. 

8.  Promise  amonnts  to  waiver  of  demand 
and  notice,  where  indorser,  bexore  maturity 
of  note,  told  plaintiff  "to  erive  himself  no 
uneasiness  in  regard  to  payment  of  note;  that 


it  would  be  paid  at  maturity;  that  he  was 
collecting  money  for  defendant,  maker  of 
note;  and  that  he  would  see  that  the  note  was 
paid.*'-^Bryant  vs.  Wilcox,  49  Cal.  47,  48. 

4.  Proof  of  verbal  waiver. — ^If  agent,  for 
his  principal,  the  indorser  of  note,  indorses 
thereon  on  day  of  Its  maturity  waiver  of  notice 
of  non-payment,  it  Is  competent  to  prove  by 
such  agent  verbal  waiver  of  demand. — Mills 
vs.  Beard.  19  Cal.  158,  161. 

5.  Proof  of,  by  parol. — If  demand  and  notice 
are  both  waived  In  one  agreement,  but  waiver 
of  notice  only  Is  reduced  to  writing,  waiver  of 
demand  may  be  proved  by  parol. — ^MiUs  vs. 
Beard,  19  Cal.  158.  161. 

e.     <^ROTEST^    — Means    demand,    wben. — 

When  applied  to  paper  which  could  not  be,  or 
was  not  required  to  be  protested,  word  "pro- 
test" must  have  acquired  the  meaning  of 
demand,  non-payment,  and  notice  rather  than 
formal  evidence  of  dishonor. — First  Nat.  Bank 
vs.  Falkenhan,  94  Cal.  141,  146,  29  Pac.  Rep. 
866. 

T.  Waiver  of  *^rotest,»»  made  upon  Indorse- 
ment,   by    payee,    of    non-negotlable    note    Is 

equivalent  to  waiver  of  demand  and  notice. 

First  Nat  Bank  vs.  Falkenhan,  94  Cal.  141,  146, 
29  Pac  Rep.  866. 


§  3160.    WAIVEB  OP  PROTEST.    A  waiver  of  protest  on  any  negotiable  in- 
strument  other  than  a  foreign  bill  of  exchange  waives  presentment  and  notice. 

History:     Enacted  March  21,  1872. 
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ARTIC!LB  Vn. 

SXTINCTION  OF  NEGOTIABI^  INBTRUMBNTa 
f  3164.    Obligation  of  partj^  when  eztinguiflhed.      f  3165.    Berival  of  obligation   (repealed). 

§  3164.  OBLIGATION  OF  PASTY,  WHEN  EXTINaUISHED.  The  obligation 
of  a  party  to  a  negotiable  instrument  is  extinguished : 

1.  In  like  manner  with  that  of  parties  to  contracts  in  general ;  or, 

2.  By  payment  of  the  amount  due  upon  the  instrument,  at  or  after  its  maturity, 
in  good  faith  and  in  the  ordinary  course  of  business,  to  any  person  haying  actual 
possession  thereof,  and  entitled  by  its  terms  to  payment. 

History:     Enacted  March  21,  1872. 

1.  Delay  of  demand  does  not  absolve  from  obli-      indorsed    note    to 

gallon  to  pay. 

2.  ObJigation  of  note,  when  extingnished. 

3.  Same — By  payment. 

4.  Same— Payment  of  note  by  third  person. 

5.  Same — Note  is  functus  officio,  when. 

6.  Payment — Must  be  such  in  fact. 

7.  Same — ^Accord  and  satisfaction  amounts  to. 

8.  Same — Assignment  of  note  amounts  to,  when* 

9.  Same — Bill  of  sale  not  evidence  of. 

10.  Same — Defense  of. 

11.  Same — Extinguishes  debt,  when. 

12.  Samo — Partial,  as  consideration  for  discharge. 

13.  Same — Possession  of   note  by  maker  —  Pre- 

sumption of  payment. 

14.  Same — Possession  of  note,  by  payee,  as  evi- 

dence of  non-payment. 
J  5.  Same — Right  to  extend  time  of  payment. 

16.  Same — To  assignor,  when  no  defense. 

17.  Application   of,  to   principal. 

18.  Surrender  of  note — Evidence  of  payment. 
39.  Same — Made    by    corporation,  for    renewal 

note. 

20.  Same — By  mistake,  supposing  it  paid. 

21.  Substitution  of  new  security  discharges  in- 

dorser. 

22.  Taking  of  note  for  pre-existing  debt — Sus- 

pends right  of  recovery. 

23.  Same — Does  not  extinguish  debt. 

24.  Same— Is  not  payment. 

25.  Same — Express  agreement  necessary  to  show 

payment. 

26.  Same — Extends  time  of  payment. 

27.  Same — Extension  of  time  to  maturity  of  note. 

28.  Same — Effect  as  to  account  sued  on. 

29.  Same — Duty  to  give  up  note, 

ObllKatlonii,    extinction    off,    in    general. — See 

ante  I  1473  et  seq. 

1.  DELAY  OF  DBMABTD  DOES  NOT  AB- 
SOLVE FROM  OBLIGATION  TO  PAY. — Delay 
on  the  part  of  creditor  in  callinsr  on  debtor 
does  not  absolve  latter  from  his  obligation  to 
pay,  where  debtor  has  possession  of  note  for 
collection,  and  he  Is  fully  aware  of  Its  non- 
payment. Debtor's  obligation  to  pay  does  not 
rest  upon  notice  by  creditor  of  non-payment  of 
note,  but  upon  fact  that  note  has  not  been 
paid. — Griffith  vs.  Grogan,  12  Cal.  317,  324. 

2.  OBLIGATION  OF  NOTE  —  "When  extln- 
fculnlied. — Where  payee  of  accommodation  note 
lias   borrowed   money  thereon   from  bank,  and 


bank  as  aeeurfty  for  in- 
debtedness,  satisfaction  of  such  indebtedness, 
by  transfer  of  property  to  bank,  in  full  dis- 
charge and  payment  of  all  claims  against 
payee  for  money  so  borrowed,  extinguishes 
obligation  of  note,  and  is  complete  defense  to 
action  thereon  against  apparent  maker.— Mer- 
rill vs.  First  Nat.  Bank,  94  CaL  69,  62,  29  Pac. 
Rep.  242. 

5.  By  paynftent.  —  Payment  of  note  extin- 
guishes it,  and  note  ceases  to  be  binding  obli- 
gation.— James  ya  Yaeger,  86  CaL  184,  187,  24 
Pac  Rep.  1005. 

4.     Paynftont    of    note    by    third    peraon,   at 

maker's  request,  to  agent  holding  it  for  col- 
lection, extinguishes  note;  obligation  to  pay 
being  discharged,  payee's  subsequent  transfer 
of  note  to  person  making  payment  does  not 
revive   it — ^Moran  vs.  Abbey,   68   CaL   66,  61. 

6.  Note  Is  fnnetns  ofllelo,  when. — No  action 
can  be  maintained  upon  note  which  has  been 
paid,  for  payment  renders  note  functus  ofBcio. 
— James  vs.  Yaeger,  86  CaL  184,  187,  24  Pac. 
Rep.  1006. 

e.  PAYMENT — Must  be  sneh  In  faet.— Noth- 
ing is  to  be  considered  as  payment  in  fact 
but  that  which  is  in  truth  such,  unless  some- 
thing else  is  expressly  agreed  to  be  received 
in  its  place. — Griffith  vs.  Orogan,  12  CaL  317, 
823. 


7.  Aceord  and  eatliifaetion  anioants  to. — ^An 

agreement  in  satisfaction  of  note  which 
amounts  to  accord  and  satisfaction  Is  payment 
of  such  note. — ^Treadwell  va  Himmelmann,  50 
CaL   9. 

8.  AiiMlgnnient  of  note  amovnta  to,  when.— 

An  assignment  of  note  b3'  payen,  before  its 
maturity,  to  one  of  makers,  amounts  to  pay- 
ment, so  as  to  prevent  assignment  of  note  after 
maturity. — Gordon  vs.  Wansey,  21  Cal.  77.  79. 

0.  Bill  of  sale  not  evidence  of. — Bill  of  sale 
made  by  payee  of  note  to  maker,  which  sells, 
among  other  property,  "void  debts,  notes,  and 
accounts  of  whatever  nature  due  me,"  Is  not 
evidence  of  payment  of  such  note. — Morrill 
vs.  Morrill,   26   CaL   288,   298. 

10.  Defense  of. — Purchaser  of  note  after 
maturity,  or  purchaser  of  non-negotiable  note, 
whether  purchased  before  or  after  maturity, 
takes    it    subject    to    defense    of    paymenL— 
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James  vs.  Yaeger,  86  Cal.  184,  187,  24  Pac  Rep. 
1005. 

11.  BxtlnsnIahM  debt,  when.  —  Payment  of 
note,  by  third  person,  at  maker's  request,  to 
acrent  holding  It  for  collection,  extiniruishes 
note,  and  contract  itself,  though  preserved  in 
form,  is  no  longer  subject  to  sale.  Hence, 
obligratlon  to  pay  havingr  been  discharged. 
Qualified  indorsement  of  note  by  payee,  three 
years  afterwards,  is  ineCTectual  as  transfer.— 
Moran  vs.  Abbey,  63  CaL  66,  62. 

12.  Partlaly  an  conaldemtion  for  dlseliawe. 

— Part  payment  of  demand  by  one  of  two 
debtors  is  no  coz^sideration  for  discharge  to 
him  of  balance.  Payment  of  entire  amount  is 
obligation  of  both;  partial  payment  is  but 
partial  discharge  of  existing  obligation,  and 
furnishes  no  claim  for  relinquishment  of  any 
rights  for  residue. — Griffith  vs.  Orogan«  12  Cal. 
317,  325. 

18.  Posseasloii  of  mote  by  maker — ^Presnmp- 
tton  of  payment. — Possession  by  maker  of  note 
raises  rebuttable  presumption  of  payment.— 
Turner  vs.  Turner.  79  CaL  565,  666,  21  Pac.  Rep. 
955. 

14.  PeMieNNlon  of  note  by  payee  as  evidence 
of  non-payment. — ^Possession  of  note  by  payee 
is  prima  facie  evidence  of  non-payment. — Tur- 
ner vs.  Turner,  79  Cal.  666,  666,  21  Pac  Rep. 
956. 

15.  Right  to  extend  time  of  payment. — One 

who  holds  note  for  collection,  with  instruc- 
tions not  to  let  it  outlaw,  is  not  authorized  to 
extend  time  of  payment  so  as  to  prevent  owner 
from  bringing  suit  on  note,  if  it  is  not  in  fact 
paid. — Low  vs.  Warden.  77  Cal.  94,  97,  19  Pac. 
Rep.   235. 

IS.  To  aaslmor^  when  no  defense. — ^If  notes 
were  assigned  before  maturity,  payment  to 
assignor  would  be  no  defense  to  action  by 
assignee,  unless  they  were  made  before  as- 
signment, and  assignee  took  with  notice. — 
Morrill  vs.  Morrill,  26  Cal.  288.  292. 

17.  Application  of,  to  principal. — In  absence 
of  agreement,  payment  made  on  note  will,  in 
so  far  as  it  exceeds  interest  then  due,  be  ap- 
plied to  principal.  Law  will  not  apply  it  to 
future  or  unearned  interest. — ^Monroe  vs.  Fohl, 
72  Cal.  568,  569,  14  Pac.  Rep.  514. 

18.  SURRENDER  OF  NOTES  —  Brldence  of 
payment. — Surrender  of  note  is  prima  facie 
evidence  of  its  payment,  and,  as  current  con- 
dition of  payment,  party  has  right  to  demand 
its   surrender. 

See  ante  |  3137  and  note  pars.  8-12. 

10.     Made  by  eorporatlon,  for  renewal  notOb 

— ^Cancelation  and  surrender  of  corporation 
note  is  sufficient  consideration  for  renewal 
note  executed  by  president  of  such  corporation 
in  his  individual  hand. — Hobson  vs.  Hassett, 
76  Cal.  208,  207,  9  Am.  St.  Rep.  193.  18  Pac 
Rep.   320. 

20.  By  mistake*  supposing  It  paid. — If  note 
is  surrendered  by  mistake,  upon  supposition 
that  it  has  been  paid,  but  such  note  has  not 
in  fact  been  paid,  drawer  is  still  liable  for 
balance  due. — Banks  vs.  Marshall,  23  Cal.  223, 
225. 

21.  SUBSTlTmOW   OF   !fBW   SECURITY — 


Dlseharges  Indorser. — Smith  vs.  Harper,  5  Cal. 
329,  330. 

22.  TAKING  OF  NOTES  FOR  PRS-BXIST- 
ING  DSSBT — Suspends  right  of  recovery. — ^Ac- 
ceptance of  note  payable  at  future  time  for 
pre-existing  debt  does  not  extinguish  debt; 
its  only  eCTect  is  to  suspend  creditor's  right 
to  recovery  until  maturity  of  note,  when  he 
may  surrender  or  cancel  note,  and  proceed  on 
original  consideration. — Brewster  vs.  Bours,  8 
Cal.  501,  506. 

23.  Does  not  extinguish  debt. — It  is  settled 
law  in  this  state  that  when  creditor  takes  note 
or  check  for  antecedent  debt,  it  does  not 
operate  to  extinguish  debt  unless  it  is  re- 
ceived by  express  agreement  as  payment. — 
Smith  vs.  Owens,  21  Cal.  11,  28;  Stelnhart  vs. 
Nat.  Bank.  94  Cal.  862,  866,  28  Am.  St.  Rep.  132, 
29  Pac.  Rep.  717. 

24.  Is-  not  payment. — ^Taking  of  note,  either 
of  debtor  or  of  third  person,  for  pre-existing 
debt,  is  not  payment,  unless  it  is  expressly 
agreed  to  take  note  as  payment,  and  to  run 
risk  of  its  being  paid;  for,  unless  creditor 
parts  with  note,  or  is  guilty  of  laches  in  not 
presenting  it  for  payment  in  due  time,  he  is 
not  obliged  to  sue  upon  it;  he  may  return  it 
when  dishonored,  and  resort  to  his  original 
demand.  It  only  postpones  time  of  payment 
of  old  debt  until  default  is  made  in  the  pay- 
ment of  note. — Griffith  vs.  Grogan.  12  Cal.  317, 
823. 

28.  BSxpress  agreement  necessary  to  sho^v 
payment. — Express  agreement  must  be  shown 
to  establish  fact  that  note  of  either  debtor  or 
third  person  was  taken  by  creditor  in  payment 
of  pre-existing  debt  evidenced  by  note. — Brown 
vs.  Olmsted,  50  Cal.  162,  165. 

26.  BSxtends  time  of  payment. — ^A  note  ex- 
ecuted for  amount  of  Indebtedness  on  account, 
without  any  agreement  that  it  is  thereby  satis- 
fled  or  discharged,  has  effect  only  of  extending 
the  time  of  payment.  Upon  failure  to  pay, 
right  of  action  accrues  upon  original  demand, 
as  well  as  upon  note. — ^Higgins  vs.  Wortell,  18 
Cal.  380,  333. 

27.  Extension  of  time  to  maturity  of  note. — 

When  promissory  note  is  received  upon  ante- 
cedent debt,  such  debt  is  not  extinguished 
thereby  unless  the  new  note  was,  by  express 
agreement,  received  as  payment  of  antecedont 
debt.  It  only  operates  to  extend,  "until  matur- 
ity of  note,"  period  for  payment  of  debt. — 
Smith  vs.  Owens,  21  Cal.  11,  23;  Welch  vs. 
AUington,  23  Cal.  822. 

28.  Bffect  as  to  account  sued  on. — ^Where 
promissory  notes  were  accepted  In  payment  of 
account  sued  on,  but  it  appears  that  portion  of 
articles  mentioned  in  account  were  furnished 
after  notes  were  given,  defendant  would  not 
necessarily  be  entitled  to  verdict  where  It 
appears  that  notes  were  received  in  payment 
for  goods  previously  sold.  —  Crawford  vs. 
Roberts.  50  Cal.  235,  242. 

20.  Duty  to  give  up  note. — If  holder  of  note 
accepts  draft  or  check  in  payment,  he  is  not 
bound  to  give  up  note  before  payment  of  draft 
or  check,  and  if  he  does  so  Indorsers  are  dis- 
charged thereby. — Smith  vs.  Harper,  5  Cal. 
829,   330. 
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§3165.    REVIVAL  OF  OBLIOATION  (repealed). 

HiBtory:    Enacted  March  21,  1872:  repealed  March  80,  1874,  Codt  Amdta. 
1873-4^  p.  264. 


CHAPTER  n. 

BII4L.S    OF    EXCHANQE. 

Article  I.  Form   and   Interpretation,    S§  3171-3177. 

XL  Bays  of  Grace,  §  3181. 

III.  Presentment  for  Acceptance,  f  1 8185-3189. 

IV.  Acceptance,  ||  3193-3199. 

y.  Acceptance  or  Payment  for  Honor,  §8  3203-8207. 

VI.  Presentment  for  Payment,  §8  3211-3214. 

VII.  Excuse  of  Presentment  and  Notice,  S|  3218-8220» 

VIII.  Foreign  Bills,  |§  3224-3238. 


ARTICLE  I. 

FORM  AND   INTERPRETATION   OF  A  BItiU' 


S  3171.  Bill  of  exchange,  what. 

§  3172.  Drawee,  in  case  of  need. 

8  3173.  Bill  in  parts  of  a  set. 

8  3174.  When  must  be  in  a  set. 


8  8175.    Presentment,  etc.,  of  part  of  set 

I  3176.    Bill,  where  payablow 

8  3177.    Bights  and  obligations  of  drawer. 


i 


§  3171.  BILL  OF  EXCHANGE,  WHAT.  A  bill  of  exchange  is  an  instrument, 
negotiable  in  form,  by  which  one,  who  is  called  the  drawer,  requests  another, 
called  the  drawee,  to  pay  a  specified  sum  of  money. 

History:     Enacted  March  21. 1872. 

1.  Assignment  of  negotiable  instrument  by  ex- 

ecutor or  administrator. 

2.  Same — Jurisdiction  of  foreign  court  without 

ancillary  administration. 

3.  Certificate  of  deposit. 

4.  Commissioners*  note. 
5,  6.  Equitable  assignment. 

7.  Figures  do  not  control  words. 

8.  Requisites  of  inland  bill  of  exchange. 

9.  Same — "Please"  pay,  etc. 


1.  ASSIGBTMENT  OF  IfEGOTIABLID  IN- 
STRUMENT BY  EXECUTOR  OR  ADMINIS- 
TRATOR.— ^Neffotiable  instrument  may  be  as- 
sigrned  by  executor  or  administrator  duly 
qualified  to  act  as  such. — ^McCully  vs.  Cooper, 
114  Cal.  258,  262,  55  Am.  St.  Hep.  66,  46  Pac. 
Rep.  82,  36  L.  R.  A.  492. 

2.  Jvrliidlctloii  of  forelffift  court  without 
ancinanr  administration. — ^Asslgrnee  of  execu- 
tor may  sue  maker  of  bill  in  another  state 
without  necessity  of  letters  testamentary  or 
of  administration  bein^  had  in  state  in  which 
he  bringrs  action,  if  by  law  of  forum  actions 
are  maintainable  by  asslgrnees  of  negrotlable 
Instruments. — McCully  vs.  Cooper,  114  Cal. 
258.  262.  55  Am.  St.  Rep.  66,  46  Pac.  Rep.  82,  35 
L.  R.  A.  492.  See  N.  Y.  Patchen  vs.  Wilson, 
4  mil  57;  Robinson  vs.  Crandall,  9  Wend.  i26. 
Win.  Sanford  vs.  McCreedy,  28  Wis.  103.  Fed. 
Harper  vs.  Butler.  27  U.  S.  (2  Pet.)  239.  bk.  7 
L.    ed.    410. 

3.  CERTIFICATE  OF  DEPOSIT  is  a  nego- 
tiable Instrument,  and  to  that  extent  Is  upon 
same  footing  as  promissory  note. — McCully 
v.s.  Cooper,  114  Cal.  258.  262.  55  Am.  St.  Rep. 
66.  46  Pac.  Rep.  82.  35  L.  R.  A.  492.  See  Welton 
vs.   Adams,   4   Cal.   87.   60  Am.    Dec.    579;   Mills 


vs.  Barney,  22  Cal.  240;  Brumma«lm  vs.  Tal- 
lant,  29  CaL  603,  89  Am.  Dec.  61;  Poorman  vs. 
Mills.  35  Cal.  118,  95  Am.  Dec  90. 

4.  COMMISSIONERS'  NOTE  says:  "A  bill 
Of  exchange  is  a  written  order  for  the  pay- 
ment of  money.  1  Pars.  Notes  and  Bills,  52. 
A  bill  of  exchange,  popularly  termed  a  draft. 
is  written  in  the  form  of  an  open  letter,  direct- 
ing the  person  to  whom  it  is  addressed  to  v^t 
the  sum  of  money  therein  specified  to  a  third 
person  on  account  of  the  writer  or  person  by 
whom  it  is  drawn. — Edwards  Bills  and  Notes, 
41;  Chitty  Bills.  130.  154;  Morris  vs.  Lea.  Ld. 
Haym.  1397;  2  Bl.  Com.  466;  Story  Bill  Ex.  |8. 
.  .  .  For  the  distinction  between  a  bill  of  ex- 
change .and  a  promissory  note,  see  note  to 
i  S244.** 

6.  EQUITABLE  ASSIGNMENT— BIH  of  ex- 
chanse  operates  as* — An  equitable  assignment 
of  a  specific  demand  or  particular  indebtedness 
may  be  effected  by  means  of  instrument  hav- 
ing form  of  order  or  bill  of  exchange  drawn  by 
creditor  upon  debtor  for  Its  full  amount,  when 
Such  Is  Intention  of  drawer  and  payee,  and 
it  is  not  essential  that  intention  to  make  such 
assignment  should  appear  upon  face  of  order 
or  bill  of  exchange. — Lawrence  Nat  Bank  vs. 
Kowalsky,  105  Cal.  41.  43,  38  Pac.  Rep.  617. 
See  Wheatley  vs.  Strobe.  12  Cal.  92,  78  Am 
Dec.  522;  Bank  of  Commerce  vs.  Bogy.  4*  Na 
18,  100  Am.  Dec  247. 

6.     Compares  Cashman  vs.  Harrison,  90  Cal. 
297,  27  Pac.  Rep.  288. 

T.     FIGURES  DO  NOT  CONTROL  WORDS.— 

Superscription  on  upper  left-hand  corner  In 
figures  Is  but  memorandum,  and  does  not  vary, 
change,   modify,   or   control   written  words  In 
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body  of  Instrument  which  distinctly  specify 
sum  for  which  instrument  is  issued.  "Most 
that  can  be  claimed  for  this  memorandum,  in 
figures.  Is  that  its  presence  on  face  of  certifi- 
cate serves  to  create  patent  amblgruity,  but 
this  cannot  be  helped  by  averment,  or  evidence 
aliunde.  The  words  written  in  the  body  .  .  . 
when  plain,  definite,  and  certain,  must  control, 
without  regrard  to  the  superscription  in  flgr- 
ures." — Poorman  vs.  Mills  &  Co.,  89  Cal.  846, 
350,  2  Am.  Rep.  461.  See  Ind.  Mears  vs.  Gra- 
ham, 8  Blackf.  144.  Mo.  Payne  vs.  Clark  & 
Bros.,  19  Mo.  152.  Bnff.  Saunderson  vs.  Piper, 
S  BinfiT.  N.  C  426,  86  Kng.  C.  U  162. 


8.  RBaUISITBS  OP  INLAND  BILL  OF  £X- 
CHANGB. — ^An  order  in  writing:  which  contains 
direction  for  payment  of  money  from  one  per- 
son to  another  absolutely  and  at  all  events 
possesses  all  requisites  of  inland  bill  of  ex- 
change.— Wheat  ley  vs.  Strobe,  12  Cal.  92,  97,  73 
Am.  Dec  622. 

•.  **Ple«»e"  pay,  etc  —  Fact  that  drawer 
couches  order  with  word  "please"  does  not 
alter  character  of  instrument,  or  make  It  any 
less  bill  of  exchange,  this  being:  usual  term  of 
civility,  and  not*  necessarily  implying:  that 
favor  is  asked. — Wheatley  vs.  Strobe,  12  Cal. 
92,  97,  78  Am.  Dec.  622. 


§3172.    DRAWEE,  IN  CASE  OF  NEED.     A  bill  of  exchange  may  ^ive  the 
name  of  any  person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of  need. 

History:    Enacted  March  21,  1872. 


Acceptance  or  paymeBt  for  honor* — See  post 
Ii  3203-3207  and   notes. 


Time  of  prcoentment   to   drawee  In  case  of 
need. — See  post  f  8188  and  note. 


§  3173.    BILL  IN  PASTS  OF  A  SET.    A  bill  of  exchange  may  be  drawn  in  any 
nmnber  of  parts,  each  part  stating  the  existence  of  the   others,   and  all  forming 

^^^  set.  History:     Enacted  March  21,  1872. 

DsmoKes  allowed  on  dishonor  of  foreign  Mil. — See  post  |  3284  and  note. 

§  S174.    WHEN  MUST  BE  IN  A  SET.   An  agreement  to  draw  a  bill  of  exchange 
binds  the  drawer  to  execute  it  in  three  parts,  if  the  other  party  to  the  agreement 

desires  it.  History:     Enacted  March  21,  1872. 

§  3175.    PRESENTMENT,  ETC.,  OF  PAST  OF  SET.    Presentment,  acceptance, 
or  payment,  of  a  single  part  in  a  set  of  a  bill  of  exchange,  is  suj£cient  for  the 

whole.  History:    Enacted  March  21,  1872. 


1.  CommissionerB*  note. 

2.  First  of  exchange  paid  after  protest  of  second. 

3.  I'resentment — How  made. 

1.  Commlmlonera'  note  cites  Pars.  Bills 
and  Notes  60;  Dehero  vs.  Harriet,  1  Show.  163. 

2.  First  of  exchange  paid  after  protest  of 
M«oBd. — ^Where  second  of  exchangre  Is  pre- 
sented and  payment  is  refused  and  It  Is  pro- 
tested, and  afterwards,  but  before  action  com- 
menced, first  of  exchanflre  is  presented  and  paid 


with  Interest  and  cost  of  protest  of  second  of 
exchangre,  no  action  lies. — Pagre  vs.  Warner,  4 
Cal.  395,  396  (court  saying::  "Acceptance  of 
payment  of  one  of  set  of  bills  was  waiver  of 
all  claim  for  damagres,  and  this  because  evi- 
dence of  debt  was  surrendered  and  canceled. 
Each  part  of  set  of  bills  of  exchangre  consti- 
tutes the  whole  of  the  bill"). 

Sm     Presentntent  —  Hoir      made.  —  See      post 
ii  8186,  3187  and  notes. 


§  3176.    BILL,  WHEBE  PAYABLE.    A  bill  of  exchange  is  payable : 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable. 

2.  If  it  specifies  no  place  of  payment,  then  at  the  place  to  which  it  is  addressed. 

3.  If  it  is  not  addressed  to  any  place,  then  at  the  place  of  residence  or  business 
of  the  drawee,  or  wherever  he  may  be  found.  If  the  drawee  has  no  place  of  busi- 
ness, or  if  his  place  of  business  or  residence  cannot,  with  reasonable  diligence,  be 
ascertained,  presentment  for  payment  is  excused,  and  the  bill  may  be  protested 
for  non-payment. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  264;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
AmdtB.  1900-1,  p.  420,  held  unconstitutional,  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c.  CDLXII,  p.  620. 

iBstnmieiit    In    terms    payable    at    speclfled  place. — See  ante  |3130  and  note. 
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ARTICLE  IV. 

ACCEPTANCE. 

8  3193.    Acceptance,  how  made.  S  3196.  Acceptance  bj  leparate  inetmment. 

8  3194.    Holder  entitled  to  acceptance  on  face  of  §  3197.  Promise  to  accept,  when  equivalent  to 

bill.  acceptance. 

8  3195.    What  acceptance  Bofficient  with  consent  8  3198.  Cancelation  of  acceptance. 

of  holder.  6  3199.  What  is  admitted  hy  acceptance. 

§  3193.  ACOEPTANCE,  HOW  MADE.  An  acceptance  of  a  bill  must  be  made 
in  writing,  by  the  drawee  or  by  an  acceptor  for  honor,  and  may  be  made  by  the 
acceptor  writing  his  name  across  the  face  of  the  bill,  with  or  without  other  words. 

History:     Enacted  March  21«  1872. 

1.  Consideration  for  acceptance. 

2.  Drawee  must  sign  acceptance. 

3.  Same — ^Acceptance  of  negotiable  instru- 

ments. 

4.  Equitable  assignment  notwithstanding  lack 

of  acceptance. 

5.  Honor — Acceptance  or  payment  for. 
G.  Indorsement  of  part  payment. 

7.  Letter  of  credit  operates  as  acceptance. 

8.  Necessity  for  acceptance^ 

9.  Parol  acceptance. 
10, 11.  Parties  to  bUl. 

12.  Question  for  jury  as  to  happening  of  con- 
dition. 

t.     CONSIDBRATION   FOR  ACCBPTABTCB.— 

Where  draft  is  accepted  in  order  to  secure  in- 
terests of  forelgrn  correspondent  in  bill  of  lad- 
ing accompany InflT  draft  as  collateral  security, 
consideration  is  sufficient  to  support  accept- 
ance although  consideration  may  be  inade- 
quate.— Kelly  vs.  Lynch,  22  Cal.  661.  665,  666. 
See  Robinson  vs.  Reynolds,  2  Ad.  &  E.  N.  & 
196,  42  Enff.  C.  L.   634. 

2.     DRAIVKB     MUST     SIGN     ACCEPTANCE, 

and  the  receipt  Indorsed  on  bill  by  payee  is 
not  sufficient. — Bassett  vs.  Haines,  9  Cal.  260, 
261. 

&     Acceptance   of   ocsotlable   InatrameiitB.-^ 

See  monographic  note  1  Am.  St.  Rep.  185-138. 
Aa  to  BcccMilty  to  rive  notice  of  accept  ance» 

see  monographic  note   89  Am.   Rep.   221-227. 

4.     SaiTITABLB    ASSIGNMENT    NOTWITH- 
STABnDI>G    LACK    OP    ACCEPTANCE.— Order 

which  is  bill  of  exchangre,  but  which  is  not 
available  as  such  agralnst  drawee  because  of 
his  failure  to  accept,  may  operate  as  equitable 
assigrnment  where  consideration  is  valuable 
and  there  is  no  splitting:  of  amount  due  from 
drawer  to  drawee. — ^Wheatley  vs.  Strobe,  12 
Cal.  92,  97,  73  Am.  Dec.  522.  See  Pope  vs.  Huth, 
14  Cal.  403,  408;  Grain  vs.  Aldrich,  38  Cal.  614, 
521,  99  Am.  Dec.  423;  Lawrence  Nat.  Bank  vs. 
Kowalsky,  105  Cal.  41,  44,  88  Pac.  Rep.  617. 


5*     HONOR — Acceptance    or    payment    for.— - 

See  post  I  8203  and  note. 

e.    indorsbhent  of  part  payment.-^ 

Where  bill  is  presented  to  drawee  indorsed 
by  payee,  receipt  from  drawee  of  portion  of 
amount  for  which  bill  is  drawn  is  not  sufficient 
acceptance  under  statute  and  implies  no  ac- 
ceptance of  bill  for  balance.  —  Bassett  vs. 
Haines,  9  Cal.  260,  261. 

7.  LETTER  OF  CRBOIIT  OPERATES  AS 
ACCEPTANCE.  —  Letter  of  credit  containing 
unconditional  promise  to  accept  bills  drawn 
upon  its  faith  operates  as  acceptance  in  favor 
of  every  person  who  upon  its  faith  received 
bill  for  valuable  consideration. — Nagrlee  vs. 
Lyman,  14  Cal.  450,  451,  454  vdecided  under 
Laws  1850,  c  100,  f  8).  See  Wakefield  vs. 
Greenhood,  29  Cal.  697. 

8.  NECESSITY  FOR  ACCEPTANCE.— Where 

order  constitutes  bill  of  exchange,  written  ac- 
ceptance of  drawee  is  necessary  to  caarge 
him  as  acceptor,  and  verbal  acceptance  is 
insufllcient. — Wheatley  vs.  Strobe,  12  Cal.  92, 
97,  73  Am.  Dec  522.  See  Bassett  vs.  Haines,  9 
Cal.  260,  261. 

••  PAROL  ACCEPTANCE. — Acceptance  of 
bill  may  be  by  parol  in  absence  of  statute  to 
contrary. — Scudder  vs.  Union  Nat.  Bank.  91 
U.  a  406,  bk.  23  lb  ed.  245.  See  Pierce  va 
Kitteredgre.  115  Mass.  874. 

10.  PARTIES  TO  BILL.  —  Drawee  makes 
himself  party  to  bill  by  acceptingr  it  and  as- 
sumes liabilities  and  responsibilities  of  ac- 
ceptor.— Kelly  vs.  Lynch,   22  Cal.   661,  666. 

11*  Compare  I  Robinson  vs.  Reynolds,  2  Ad. 
A  £.  N.  &  196,  42  Engr.  C.  L.  634. 

12,  C^UESTION  FOR  JVRT  AS  TO  HAPPEN- 
ING OF  CONDITION. — Where  draft  is  griven 
for  extra  work,  and  other  extra  work  had 
been  done  by  drawer  for  which  he  was  not 
paid,  question  whether  or  not  he  had  done 
extra  work  for  which  he  had  not  been  paid  is 
one  for  Jury. — ^Nagle  vs.  Homer,  8  Cal.  858.  358. 


§  3194.    HOLDEB  ENTITLED  TO  ACCEPTANCE  ON  FACE  OF  BILL.    The 

holder  of  a  bill  of  exchange,  if  entitled  to  an  acceptance  thereof,  may  treat  the  bill 
as  dishonored  if  the  drawee  refuses  to  write  across  its  face  an  unqualified  accept- 

^^^^'  History:    Enacted  March  21,  1872. 

Aeeeptaaee — SnllleleBeT   of. — See    post    |  3196  and  note. 
CoBdltloiuil   veeeptanee. — See   ante    f  8193  and  note  par.  12. 
Separate     lAstrament — Aeeeptaaee     la.  —  Bee  post  I  8196  and  noteu 
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§  3195.    WHAT  AOOEPTANCE  SUFFICIENT  WITH  CONSENT  OF  HOLDER. 

The  holder  of  &  bill  of  exchange  may,  without  pTejudiee  to  his  rights  against  prior 
parties,  receive  and  treat  as  a  sufficient  acceptance: 

1.  An  acceptance  written  upon  any  part  of  the  l^ill,  or  upon  a  separate  paper ; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill  payable  at  a  par- 
ticular place  within  the  city  or  town  in  which,  if  the  acceptance  was  unqualified,  it 
would  be  payable;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder  after  presentment, 
in  which  case  the  bill  is  payable  immediately,  without  regard  to  its  terms. 

History:     Enacted  March  21,  1872. 

Conditional  «ccept«neo. — See  ante  |  3193  and  note  par.  12. 
Indoraem«nt     of  '  pmrt'  parment. — See     ante  S  3193  and  note. 
Separate  InatmmeBt — Acceptanee  may  be  on. — See  post  §8196  and  note. 

§3196.  ACCEPTANCE  BY  SEPARATE  IN8TBUMENT.  The  acceptance  of 
a  bill  of  exchange,  by  a  separate  instrument,,  binds  the  acceptor  to  one,  who,  upon 
the  faith  thereof,  has  the  bill  for  value  or  other  good  consideration. 

History:     Enacted  March  21,  1872. 

1.  Commissioners*  note.  holders  for  any  good  consideration,  as  well  as 

2.  Conditional  acceptance.  to  holders  for  value;  and  note  cites  Burns  vs. 

^  ,     ,  ,         ^  AVI       -     *i^ Rowland,  40  Barb.  (N.  Y.)  868. 

1.     CommlMlonem'    note    says    this    section  x  /       . 

was  bas^d  upon  Rev.  Stots.  N.  Y.  768.  |  7.  modi-  »•    CoadltloiuU   Jicceptaaee.— See   ante   |  3193 

fled    to    give    benefit    of    such    acceptance    to      ^^^  note  par.  12. 


§  3197.    PB0MI8E  TO  ACCEPT,  WHEN  EQUIVALENT  TO  ACCEPTANCE. 

An  unconditional  promise,  in  writing,  to  accept  a  bill  of  exchange,.is.  a  sufficient 
acceptance  thereof,  in  favor  of  every  person  who  upon  the  faith  thereof  has  taken 
the  bill  for  value.         . 

History:  Enacted  M'arch  21,  1872;  amended  hj  Code  Commission^  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  421,  held  unconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c  CDLXII,  p.  621. 

1.  Applied,  cited^  construed,  referred  to,  ste.  (   McBvere  vs.  Mason,  10  John.  (N.  T.)  207;  Good- 

2.  Acceptance — How  made.  '    rich  vs.   Gordon.   15   John.    (N.   Y.)    G;   Ontario 

3.  Commissioners'  note.  '   Bank  vs.  Worthlnfftop.  12  Wend.   (N.   Y.)   593; 

^      ,.   ,        ,^  ^  ^ -     ^  - -    ^^     '    Coolldge  vs.   Payson,   16   U.   S.    (2   Wheat.)    66. 

1.  Applied,    cited,    eoBatroed,    referred    to,       ^^    ^    ^    ^^     ^^^    ^^  ^^^^   ^,^,  ^ 

^o«'  .1"/   AT^L^'h  S"      '^^J  ?io  ?;J,A^?  ^^^^^  ^"  cr«<»»t  o'  promise;  and  that  letter  of 

189.  m,  193.  196.  66  Pac  Rep.  210  (applied).  credit     promising    uncondltiorially     to     accept 

2.  Acceptance— How  made.— See  ante  i  3198      bills   drawn    upon   its   faith   is   deemed   actual 
and  note.  acceptance   in    favor   of   person    who    receives. 

8.     Commtoaloners'  note  cites   In  support   of      for  Valuable  consideration,  bill  so  drawn), 
this    section   Naglee   vs.    Lyman,    14    Cal.    460; 

§  3198.  CANCELAHON  OF  AOCEPTANOE.  The  acceptor  of  a  bill  of  ex- 
change may  cancel  his  acceptance  at  any  time  before  delivering'  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  acceptor,  transferred  his 
title  to  another  person  who  has  given  value  for  it  upon  the  faith  of  such  accept- 
ance. Hiatory:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to,  etc.  Demand  off  return  off  ekeek  n  cancelation. — Id. 

2.  Commissioners*  note.  2-    Comml«aloners*  note  cites  in  support  of 
1.     Applied,    cited,    constraed,    refferred    tai^       this  section  Cox  vs.  Troy,  6  Bam.  A  Aid.  474, 

etc.,  In:  Equitable  Nat.  Bank  vs.  Qriffln  A  1  Dowl.  &  Ry.  S8,  7  Eng.  C.  L.  163,  24  Rev. 
SkeUey  Co.,  118  CaL  692,  695.  46  Pao.  Rep.  Rep.  460;  Story  Bills  1262;  and  Kent  Coram. 
985  (cited).  tS. 
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§  3199.  WHAT  IS  ADMITTED  BY  ACCEPTANCE.  The  acceptance  of  a  bill 
of  excliange  admits  the  signature  of  the  drawer,  but  does  not  admit  the  signature 
of  any  indorser  to  be  genuine. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  265. 


1.  Commissioners'  note. 

2.  Implied  warranty  of  indorser. 

1.  CommUal^nen*  note  cites  followlngr  au- 
thorities: Smith  vs.  Marsackp  6  Man.  Gr.  A  8. 
(6  C.  B.)  486,  60  Kng.  C.  L.  486;  Braithwaite 
vs.  Gardiner,  8  Ad.  &  E.  N.  S.  (8  Q.  B.)  478, 
65  Engr.  C.  Jm  478  (on  proposition  that  accept- 
ance admits  capacity);  Goddard  vs.  Merchants 
Bank,  4  N.  Y.  147,  149;  Sanderson  vs.  Collman, 
4  Man.  &  Gr.  209,  48  Engr.  C.  L.  115  (on  proposi- 
tion that  acceptance  admits  that  bill  is  gen- 


uine and  binding).  Other  authorities  cited  by 
commissioners  are  following::  Dana  vs.  Under- 
wood, 36  Mass.  (19  Pick.)  99,  102;  Macfarlane 
vs.  Moses,  1  Cheves  (S.  C.)  54;  Smith  vs. 
Chester,  1  T.  R.  (1  Durnf.  A  E.)  654,  1  Rev. 
Rep.  345;  Robinson  vs.  Yarrow,  7  Taunt.  455. 
457,  2  Engr.  C.  L.  445,  18  Rev.  Rep.  537:  Brind 
vs.  Hampshire,  1  Mees.  A  W.  866;  1  Pars.  Bills 
and  Notes  322. 

2.     ImpUed  warranty  off  Indorser. — See  ante 

I  3116  and  note. 


ARTICLE  V. 

ACCEPTANCE    OR    PAYMENT    FOR    HONOR. 

S  3203.    When  bill  may  be  accepted  or  paid  for  §  3205.  Acceptance  for  honor,  how  made. 

honor.  §  3206.  How  enforced, 

f  3204.    Holder  of  bill   of  exchange  bound   to  §  3207.  Notice  of  dishonor  not  excused  bj  ac- 

accept  payment  for  honor.  ceptance  for  honor. 

§  3203.    WHEN  BILL  MAY  BE  ACCEPTED  OB  PAID  FOB  HONOB.    On  the 

dishonor  of  a  bill  of  exchange  by  the  drawee,  and,  in  case  of  a  foreign  bill,  after 
it  has  been  duly  protested,  it  may  be  accepted  or  paid  by  any  person,  for  the 
honor  of  any  party  thereto. 

History:     Enacted  March  21,  1872. 

Bill  off  exchannrv  affter  aeeeptaBce  eqalvaleat 
to  promlMory  note. — See  post  |  3246. 

Declaratloii   beffore  payment  ffor  honor. — See 

post   I  3233. 

Drawee  In  case  off  need. — See  ante   |  3172. 
Payment  or  acceptance  to  prevent  dlahonor. 

— See  monogrraphic  note  92  Am.  Dec.  57S-5S0. 


Accommodation  paper  taken  affter  maturity. 

— "There  Is  conflict  of  authority  upon  question 
whether  takingr  of  accommodation  paper  after 
maturity  defeats  the  right  of  the  holder  to 
recover." 

See   monographic  note   36  Am.   Rep.   335.   336 
(quoting  Carrol  vs.  Peters,  1  McGloin  (La.)  88). 


§3204.  HOLDEB  OF  BILL  OF  EXCHANGE  BOUND  TO  ACCEPT  PAT- 
MENT  FOB  HONOB.  The  holder  of  a  bill  of  exchange  is  not  bound  to  allow  it  to 
be  accepted  for  honor,  but  is  bound  to  accept  payment  for  honor. 

Hlatory:     Enacted  March  21,  1872. 


Acceptance- 
note. 


-How  made. — See  ante  f  3193  and 


Honor — Aeeeptanee  ffor. — See  post  |  3205  and 
lote. 


§3205.  ACCEPTANCE  FOB  HONOB,  HOW  MADE.  An  acceptor  or  payer 
for  honor  must  write  a  memorandum  upon  the  bill,  stating  therein  for  whose  honor 
he  accepts  or  pays,  and  must  give  notice  to  such  parties,  with  reasonable  dili- 
gence, of  the  fact  of  such  acceptance  or  payment.  Having  done  so,  he  is  entitled 
to  reimbursement  from  such  parties,  and  from  all  parties  prior  to  them. 

History:   Enacted  March  21,  1872. 


Dcclarntlon   beffore  payment  ffor  honor. 

post  S  3233  and  note. 


-See  Gene^l    prinelplea    ■• 

ante  |  8198  and  note. 


to    neeeptanc^ — See 


§  3206.    HOW  ENFOBCED.     A  bill  of  exchange  which  has  been  accepted  for 
honor  must  be  presented  at  its  maturity  to  the  drawee  for  payment,  and  notice  of 
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its  dishonor  by  him  must  be  given  to  the  acceptor  for  honor,  in  like  manner  as 
to  an  indorser;  after  which  the  acceptor  for  honor  must  pay  the  bill. 

History:   Enacted  March  21,  1872. 

Effect    off    want    of    demand    on    prinelpal  Preaentment — Bow    made. — See    ante    f  8186 

debtor. — See  ante  |  8130  and  note.  and  note   and  post  f  3211  and  note. 

Notice — By    whom    stven.  —  See    ante    18142  Protest — Neceaaltx  for. — See  post   13225  and 

and  note.  note. 

§  3207.  NOTICE  OF  DISHONOB  NOT  EXCUSED  BY  ACCEPTANCE  FOB 
HONOB.  The  acceptance  of  a  bill  of  exchange  for  honor  does  not  excu/se  the 
holder  from  giving  notice  of  its  dishonor  by  the  drawee. 

History:   Enacted  March  21,  1872. 

Exenae  of  preaentment  and  notice. — See  post  Same — "Wh^m   ezcnaed. — See   ante    f  3116    and 

H  3218-8220  and  notes.  note. 

Notice    of    dishonor — By    whom    fflTen. — See  Proteat — ^How  notleo  grlTen. — See  post  f  3231 

ante  f  8142  and  note.  and  note. 

ARTICLE   VI. 

PRESENTMENT  FOR  PAYMENT. 

§  3211.    Preeentment,    when   bill   not   accepted,  §  3213.    Effect  of  delay  in  presentment,  in  eer- 

where  made.  tain  cases. 

§  3212.     Presentment    of   bill,    payable  at   par-  §  3214.    Effect  in  other  cases. 

ticular  place. 

§3211.    PRESENTMENT,  WHEN  BILL  NOT  ACCEPTED,  WHERE  MADE. 

If  a  bill  of  exchange  is  by  its  terms  payable  at  a  particular  place,  and  is  not  accept- 
ed on  presentment,  it  must  be  presented  at  the  same  place  for  payment,  when 
presentment  for  payment  is  necessary. 

History:    Enacted  March  21,  1872. 


Denumd  on  prinelpal  debtor — ^Bffect  of  fall-  Proteat  of  noii-aeeeptaBee  and  non-payment, 

are  to  ntake. — See  ante  f  3130  and  note.  — Upon     question     whether    protest     for    non- 

Prenentment — Hoir   made.  —  See    ante    S  3186  acceptance   and   non-payment   are   both   neces- 

and  note.  sary,  see  note  48  Am.  Dec.  223.. 

§  3212.    PRESENTMENT  OF  BILL,  PAYABLE  AT  PARTICULAR  PLACE.  A 

bill  of  exchange,  accepted  payable  at  a  particular  place,  must  be  presented  at  that 
place  for  payment,  when  presentment  for  payment  is  necessary,  and  need  not  be 
presented  elsewhere.  History:    Enacted  March  21,  1872. 

Plaec  at  whleh  Inatmment  mnat  be  preaented. — See  ante  |  3131,  subd.  8  and  note. 

§  3213.    EFFECT  OF  DELAY  IN  PRESENTMENT,  IN  CERTAIN  CASES.  If 

a  bill  of  exchange,  payable  at  sight  or  on  demand,  without  interest,  is  not  duly 
presented  for  payment  within  ten  days  after  the  time  in  which  it  could,  with  rea- 
sonable diligence,  be  transmitted  to  the  proper  place  for  such  presentment,  the 
drawer  and  indorsers  are  exonerated,  unless  such  presentment  is  excused. 

History:   Enacted  March  21,  1872. 

1.  Apparent  maturity  of  bill  payable  at  Bight.  a.    Notice  of  dishonor— Wben  excused. — See 

2.  Notice  of  dishonor — ^When  excused.  ante  8  3155  and  note. 

3.  Presentment — How  made.  8.     Preaentment— How  made.— See  ante  I  3131 

4.  Seasonable  diligence  necessary.  *"^  note. 

5.  Same Banking  hours.  ^-    RiSASONABLB       DliilGENCE       NECES- 

e!  Same— Paper  having  days  of  grace.  >    SARY.— Payee   of  check.   In   presenting   It   for 

payment,  In  order  to  hold  drawer.  Is  bound  to 
1.     Apparent    maturity    of    bill    payable    at       exercise     reasonable     diligence.  —  Ritchie     vs. 
•Iffht. — See  ante  |  3134  and  note.  Bradshaw,  5  Cal.  228,  229. 

C.  C— 136. 
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6.  BanlUnc  hours. — By  law  merchant  It  is 
sufficient  if  check  drawn  on  one  day  be  pre- 
sented in  usual  banking:  hours  upon  next  suc- 
ceeding day«  where  payee  resides  in  Immediate 
vicinity  of  place  of  payment.  —  Ritchie  vs. 
Bradshaw,  5  Cal.  228,  229.  See  Redlng'ton  vs. 
Woods,  45  Cal.  406,  18  Am.  Rep.  190;  Brown  vs. 
Olmsted,  60  Cal.  162. 

6.  Paper  having  days  of  vace.  —  General 
rule  as  to  presentment  and  demand  of  com- 
mercial paper  havingr  days  of  srace  is  this: 
Presentment  and  demand  must  be  made  within 
reasonable  hours  during:  last  day  of  grrace.  For 
purpose  of  fixing  liability  of  Indorsers,  note 
or  bill  is  payable  on  demand  at  any  time  du^- 
iner  those  hours.  What  are  reasonable  hours 
will  depend  upon  question  whether  or  not  note 


or  bill  is  payable  at  place  or  bank  where,  by 
established  usage  of  trade,  business  transac- 
tions are  limited  to  certain  stated  houra  If 
there  are  such  stated  hours  where  note  or  bill 
is  payable,  presentment  and  demand  must  be 
made  within  those  hours;  but  If  there  are  tio 
stated  hours,  and  no  place  of  payment  is  desig- 
nated in  note  or  bill,  presentment  and  demand 
may  be  made  either  at  place  of  business  or 
residence  of  maker  or  acceptor;  if  at  his  place 
of  business.  It  must  be  within  usual  business 
hours  of  city  or  town;  if  at  his  residence,  then 
within  those  hours  when  maker  or  acceptor 
may  be  presumed  to  be  in  condition  to  attend 
to  business. — ^McFarland  vs.  Pico,  8  CaL  626. 
631,  682. 


§  3214.  EFFECT  IN  OTHEB  CASES.  Mere  delay  in  presenting  a  bill  of  ex- 
change payable  with  interest,  sit  sight  or  on  demand,  does  not  exonerate  any 
party  thereto.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cognate  sections. 

3.  Commissionera'  note. 

4.  Belease  of  indorsers  by  delay  in  presenting 

note. 

1.  APPLIED,  CITBD,  CONSTBUBD,  RB« 
FESRRGID  TO,  etc.,  in:  Machado  vs.  Fernan- 
dez, 74  Cal.  362,  364,  16  Pac.  Rep.  19  (construed 
and  applied). 

2.  Coiraate  «ectlon«« — See  post  f  3247  and 
note;  and  consult  KfiRR'S  SYNTHBTICAX  IN- 
DEX to  this  work. 


8.  Commlsptoaers'  note  cites  under  this  sec- 
tion Merrltt  vs.  Todd,  23  N.  Y.  28. 

4.  RBLBASB  OF  IlfDORSBR^  BY  DELAY 
lit  PRBSBNTING  IfOTB.— Mere  delay  in  pre- 
senting note  for  payment  for  more  than  fear 
months  after  Its  apparent  maturity  does  not 
release  Indorsers  from  all  obligration  to  pay  it. 
— Machado  vs.  Fernandez,  74  Cal.  362,  363.  16 
Pac.  Rep.  19  (wherein  conflicting:  authorities 
are  reviewed).  See  Jones  vs.  Nlcholl,  82  Cal. 
82,  84,  22  Pac  Rep.  878. 


ARTICLE  Vn. 

BXCUSB    OF   PRESENTMENT    AND    NOTICE. 

S  3218.    Presentment,  when  excused.  f  3220.    Presentment  and  notice,  when  exeosed. 

§  3219.    Delay,  when  excused. 

§  3218.    PRESENTMENT,  WHEN  EXCUSED.     The  presentment  of  a  bQI  of 
exchange  for  acceptance  is  excused  if  the  drawee  has  not  capacity  to  accept  it. 

History:   Enacted  March  21,  1872. 


Delay    In    preflentment    of    check. — See    post 
I  8256  and  note. 


Notice  of  dishonor — ^n^en  exensed. — See  ante 

I  3166  and  •  note. 


§  3219.  DELAY,  WHEN  EXCUSED.  Delay  in  the  presentment  of  a  biU  of 
exchange  for  acceptance  is  excused,  when  caused  by  circumstances  over  which  the 
holder  has  no  control.  History:  Enacted  March  21, 1872. 


Delay — ^THien     exciMed. — See     ante     H  8158, 
3218  and  notes. 


Exoneration   of  party   doee   not  rcenH  frofli 
delay. — See  ante  |  3214  and  note. 


§  3220.  PRESENTMENT  AND  NOTICE,  WHEN  EXCUSED.  Presentment  of 
a  bill  of  exchange  for  acceptance  or  payment,  and  notice  of  its  dishonor,  are  ex- 
cused as  to  the  drawer,  if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to  pay  the 
bill ;  or  if,  at  the  time  of  drawing,  he  had  no  reason  to  believe  that  the  drawee 
would  accept  or  pay  the  same. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  constrned,  referred  to,  etc  l.    Applied,    cited,    conetraed,    referred    te, 

2.  Common  law  re-enacted.  etc.,   in:    Cashman   va    Harrison,   90  Cat  1»7. 

3.  Presentment— When  excused.  803,  27  Pac.  Rep.  288  (cited). 


Tit.  JL\,  ch.  n,  art.  VIII.] 


FOUBIGN    BH^LflT— raOTBSTS. 


(ai«s)      ifaiM^saap^ 


S.  Common  law  re-enacted.  —  This  sedtion 
Is  merely  declaratory  of  ereneral  principles .  of 
common  law  erovernlnsr  commercial  paper. — 
Cashman  vs.  Harrison,  90  Cal.  297,  808,  27  Pac. 
Rep.   288.     See  Commercial   Bank  vs.   Hugrhes, 


17  Wend.  (N.  T.)  94;  Terry  vs.  Parker,  1  Nev. 
A  P.  752;  Dan.  Nes.  Inst.  If  1073.  1081. 

8.     Presentment  —  When   czenaed. — See   antei 
i  8218  and  note. 


ARTICLE  VIII. 

FORBIGN  BUAjS, 

Waiver  of  protest. 

Declaration  before  payment  for  honor. 
Damages  allowed   on  dishonor  of  for- 
eign bill. 
Bate  of  damages. 

Interest  on  amount  of  protested  bill. 
Damages,  how  estimated. 
Same.     [In  foreign  money.] 

§  3224.    DEFINITIONS.    An  inland  bill  of  exchange  is  one  drawn  and  payable 
within  this  state,    All  others  are  foreign. 

History:     Enacted  March  21,  1872. 


9  3224. 

Definitions. 

8  3232. 

§  3225. 

Protest  necessary. 

S  3233. 

5  3226. 

Protest,  by  whom  madOb 

1 3234. 

S  3227. 

Protest,  how  made. 

§  3228. 

Protest,  where  made. 

S  3235. 

S  3229. 

Protest,  when  to  be  made. 

S  3236. 

§  3230. 

Protest,  when  excused. 

S  3237. 

S  3231. 

Notice  of  protest,  how  given. 

8  3238. 

1.  Bill  of  exchange — What  is. 

2.  Draft  between  parties  residing  in  different 

states. 


1.  Bill  of  exehanse  —  Wluit  Is. — See  ante 
i  3171  and  note. 

2.  Draft  ketwecn  parties  residing  In  diflcr- 
ent  atatea. — Draft  is  foreiffn  bill  of  exchange 
where  drivwer  and  drawee  reside  in  different 


states   in 
Wend.    (N. 
Wood,   49 
Wells  vs. 
Abom  vs. 
Stlnemetz, 
4  Leiffh  S7 
Finley,  27 
628. 


Union. — ^Halliday  vs.  McDouffall.  20 
,  Y.)    81,   84.     See  Aln.    Donesan  va 

Ala.  242,  20  Am.  Rep.  275.  N.  Y. 
Whitehead,  15  Wend.  627,  680.  R.  I. 
Bosworth,  1  R.  I.  401.    S.  C  Bank  vs. 

1  Hill  44.  Va.  Brown  vs.  Ferijruson, 
,  24  Am.  Dec.  707.     Fed.   Buckner  vs. 

y.  a.   (2  Pet.)   686,  690,  bk.  7  L.  ed. 


§  3225.    PB0TE8T  NECE88ABY.    Notice  of  the  dishonor  of  a  foreign  bill  of 
exchange  can  be  given  only  by  notice  of  its  protest. 

History:  Enacted  March  21,  1872. 


tt 


1.  Definition  of  "protest.* 

2.  Evidence — Protest  as. 

3.  Official  duty  of  notary  to  give  notice. 

4.  Prima  facie  evidence. 

5.  Same— Foreign  notary's  certificate. 

6.  Same— Death  of  notary — How  protest  proved 

afterwards. 

7.  Promissory  note  need  not  be  protested. 

8.  Waiver  of  presentment  and  notice. 

9.  Wrongful  protest  of  commercial  paper. 

1.  DfiFIBTITIOlf  OP  <a*ROTBST.^ — In  legal 
and  mercantile  contemplation  "protest"  means 
not  merely  that  formal  instrument  has  been 
drawn  up  by  notary  public,  but  that  paper  has 
been  dishonored  upon  due  presentation  and 
demand.  It  means  that  necessary  steps  have 
been  taken  to  fix  liability  of  indorser,  viz., 
"presentment,  refusal  of  payment,  and  notice 
iplven." — McFarland  vs.  Pico,  8  Cal.  626,  636. 
See  Coddlngton  vs.  Davis,  3  Den.  (N.  Y.)  16, 
26,  1  N.  Y.  186;  Cayuga  Co.  Bank  vs.  Hunt,  2 
Hill  (N.  Y.)  636;  Townsend  vs.  Lorain  Bank,  2 
Ohio  St.  346. 

Dellnltlon  and  object  of  protest. — See  mono- 
graphic note  43  Am.  Dec.  216,  217. 

2.  evidence: — Protest  ■«. — See  Fales  vs. 
Wadsworth,  23  Me.  663;  and  monographic  note 
96  Am.  Dec.  602-612. 

S.  OFFICIAL  DUTY  OF  NOTARY  TO  GIVE 
notice:. — It  Is  no  necessary  part  of  official 
duty  of  notary  to  give  notice  to  indorser  of 
promissory  note,  although  it  is  convenient  and 


U^seful  course. — Burke  vs.  McKay,  48  U.  S.   (2 
How.)  66,  71,  72,  bk.  11  L.  ed.  181. 

4.  PRIMA  FACIE  EVIDENCE.— Where  cer- 
tificate of  notary  states  all  facts  required  it 
constitutes  prima  facie  evidence  of  facts  stated 
and  in  absence  of  opposing  evidence  sucn 
prima  facie  evidence  becomes  conclusive  evi- 
dence;— ^McFarland  vs.   Pico,  8  Cal.   626,  687. 

5.  Foreign  notary's  certificate  proves  itself, 
and  its  contents  are  to  be  taken  as  true. — ^Hal- 
liday  vs.  McDougall,  20  Wend.   (N.  Y.)   81.   86. 

g.  Death  of  notary — How  protest  proved 
afterwardJk — After  death  of  notary  protest  may 
be  proved  by  his  record  book  of  notarial  pro- 
test.— Halliday  vs.  McDougall,  20  Wend.  (N.  Y.) 
81,  86. 

7.  PROMISSORY  NOTE  NEED  NOT  BE 
PROTESTED. — There  is  no  necessity  for  pro- 
testing promissory  note;  demand  of  payment, 
and,  upon  neglect  or  refusal,  notice  to  indorser, 
are  all  that  is  requisite.  Formal  protest  is  only 
necessary  with  foreign  bills  of  exchange,  but 
in  practice,  which  is  sanctioned  by  statute,  it 
is  customary  for  notaries  to  formally  protest 
notes  upon  demand  of  maker  and  his  refusal 
of  payment. — McFarland  vs.  Pico,  8  Cal.  626, 
686. 

8.  WAIVER  OF  PRESENTMENT  AND 
NOTICE. — See  ante  f  8169  and  note. 

S.  ^WRONOFUIi  PROTEST  OF  COMMER^ 
ClAIi  PAPER. — ^See  monographic  note  SO  Am. 
St.  Rep.  158,  169. 


II 


(«M) 


PROTB8T— BY   WHOM    AND    HOW    MADE. 


IDW.  Ill,  Pt.  IV. 


§3226.  PB0TE8T,  BY  WHOM  MADE.  Protest  must  be  made  by  a  notary 
public,  if  with  reasonable  diligence  one  can  be  obtained;  and  if  not,  then  by  any 
reputable  person,  in  the  presence  of  two  witnesses. 

History:   Enacted  March  21,  1872. 


1.  Form  of  certificate. 

2.  Person  who  may  make  protest. 

1.  FORM  OF  CBRTIFICATE.  —  No  precise 
form  of  words  is  necessary  to  constitute  notice. 
It  will  be  sufflcient  if  It  inform  party  to  whom 
it  is  siven,  either  in  express  terms  or  neces- 
sary implication,  that  note  has  been  duly  pre- 
sented at  its  maturity  and  dishonored.  It  was 
at  one  time  held  essential  that  notice  should 
also  state  that  holder  looked  to  party  notified 
for  payment,  but  this  is  no  lonerer  requisite, 
liability  being  legal  consequence  of  dishonor, 
which   party   must  be   aware   of   from   fact  of 


receitlng  notice. — ^McFarland  vs.  Pico,  8  CaL 
626,  686. 

2.     PERSON  WHO  MAY  MAKB  PROTBST.— 

It  is  not  indispensable  in  all  cases  that  protest 
should  be  made  by  person  who  is  in  fact 
notary.  In  many  cases  protest  may,  in  ab- 
sence of  notary,  be  made  by  other  function- 
aries and  even  by  merchants. — Burke  vs.  Mc- 
Kay, 43  U.  S.  (2  How.)  66,  72,  bk.  11  L.  ed.  181. 
See  Read  vs.  Bank  of  Ky.,  1  T.  B.  Mon.  (Ky.) 
91,  15  Am.  Dec.  86;  Bank  of  Ky.  va.  Pursley,  8 
T.  B.  Mon.  (Ky.)   238. 


§  3227.  PBOTEST,  HOW  MADE.  Protest  must  be  made  by  an  instrument  in 
writing,  giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that  is  written  there- 
on, or  annexing  the  original;  stating  the  presentment,  and  the  manner  in  which 
it  was  made ;  the  presence  or  absence  of  the  drawee  or  acceptor,  as  the  case  may 
be ;  the  refusal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to  give  a  binding 
acceptance;  and  in  case  of  refusal,  the  reason  assigned,  if  any;  and,  finally,  pro- 
testing against  all  the  parties  to  be  charged. 

History:   Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Conflict  of  laws. 

3.  Negotiation  of  bill. 

4.  Personal  demand  by  notary  necessary. 

5.  Seal. 

1«  COMMISSIOIfSRS*  IfOTB  cUes  with  re- 
spect to  this  section  Pars.  Bills  and  Notes  645; 
Story  Bills  Exchange  1276;  French  Code  de 
Commerce  art.  173. 

2.  CONFLICT  OF  LAWS. — Form  of  protest 
is  regrulated  by  laws  of  country  in  which  it  is 
made. — La.  Tickner  vs.  Roberts,  11  La.  14,  30 
Am.  Dec.  706.  Miss.  Ellis  vs.  Commercial  Bank 
of  Natchez,  7  How.  294,  40  Am.  Dec.  63.  See 
Ky.  McClane  vs.  Fitch,  4  B.  Mon.  599.  N.  Y. 
Bowen  vs.  Newell,  18  N.  Y.  290,  64  Am.  Dec. 
550;  Bank  of  Rochester  vs.  Gray,  2  Hill  227. 
Pa.  Stewart  vs.  Allison,  6  Serg.  &  R.  324,  9  Am. 
Dec.  433;  Jackson  vs.  Newton.  8  Watts  401. 
Tenn.    Carter   vs.   Union   Bank,  7   Humph.    548, 


46  Am.  Dec.  89.    Tex.   Raymond  vs.  Holmes,  11 
Tex.  54;  Locke  vs.  Huling,  24  Tex.  311. 

S.  NEGOTIATION  OF  BILL. — Protest  of  for- 
eiffn  bill  of  exchan^re  must  be  at  time,  in  man- 
ner, and  by  persons  prescribed  in  place  where 
bill  Is  payable,  and  if  bill  is  negotiated  like  re- 
sponsibility attaches  upon  each  successive 
indorsement,  accordinsr  to  law  of  place  of  in- 
dorsement.— Raymond   vs.  Holmes,   11   Tex.  64. 

4.  PBRSONAL  DEMAND  BY  NOTARY  NEC- 
ESSARY, and  demand  by  clerk  or  agrent  is  in- 
sufficient.— Mlaa.  Ellis  vs.  Commercial  Bank 
of  Natchez,  7  How.  294,  40  Am.  Dec.  63.  N.  T. 
Onondagra  Co.  Bank  vs.  Bates,  8  Hill  53.  Tex. 
Locke  vs.  Hulins,  24  Tex.  311. 

5.  SEAL. — ^Where  laws  of  foreign  country 
require  notary  to  affix  seal  to  protest,  if  such 
seal  is  lacking:.  Instrument  will  not  be  received 
in  evidence. — Tickner  vs.  Roberts,  11  La.  14,  30 
Am.  Dec.  706.  See  Bank  of  Rochester  vs.  Gray, 
2  Hill  (N.  Y.)  227, 


§3228.  PBOTEST,  WHEBE  MADE.  A  protest  for  non-acceptance  must  be 
made  in  the  city  or  town  in  which  the  bill  is  presented  for  acceptance,  and  a  pro- 
test for  non-payment  in  the  city  or  town  in  which  it  is  presented  for  payment. 

History:   Enacted  March  21,  1872. 


1.  Commissioners*  note. 

2.  Common  law  declared. 

1.  COMMISSIONERS'  NOTES  says  "Place  of 
protest  for  non-acceptance  is  place  where  bill 
is  to  be  presented  for  acceptance,"  and  cites 
Mitchell  vs.  Baring,  10  Barn.  &  C.  4,  21  Engr. 
C.  U  12.  34  Rev.  Rep.  307;  Story  Bills  Exch. 
1282;  Chitty  Bills  363. 


2.  COMMON  liAUr  DBCLARBD.— This  sec- 
tion, in  its  second  clause,  is  merely  declaratory 
of  common  law. — 4  Am.  &  Engr.  Encyc.  of  L. 
(2d  ed.)  384  (where  it  is  said:  "Protest  should 
in  sreneral  be  made  at  place  where  refusal  of 
acceptance  takes  place*'). 

See  note  43  Am.  Dec.  221. 

Proteat  not  neceaaary  hy  lair  ■tcrekaBt,  Id. 
Z19. 


Tit.  XV,  ch.  II,  art.  VIII.] 


PROTEST— BrpTICB—WAIVIBB. 


(2X05)        if  8220-8282 


§3229.  PB0TE8T,  WHEN  TO  BE  MADE.  A  protest  must  be  noted  on  the 
day  of  presentment,  or  on  the  next  business  day ;  but  it  may  be  written  out  at  any 
time  thereafter.  History:  Enacted  March  21, 1872. 


1.  Commissioners'  note. 

2.  Common  law  declared. 

3.  Conflict  of  laws — Lex  locL 

4.  Day  of  refusal  to  pay. 

5.  Hour  of  presentment  shown  by  certificate 

of  protest. 

6.  Noting  protest. 

7.  Premature  protest. 

8.  Seal   affixed  after  preparing  and  signing 

protest. 
9,10.  Sunday — Instrument  falling  due  on. 

1.  COHMISSIONBRS'  NOTB  cites  in  support 
of  this  section  Chaters  vs.  Bell,  4  Eap.  48; 
Bailey  Bills  {2;  Chltty  Bills  606;  Story  Bills 
Exch.  i  278. 

2.  COMMON  I^AW  DECLAREID. — Section  Is 
merely  declaratory  of  general  rule  of  common 
law. — See  4  Am.  &  Bng*.  Bncya  of  L.  (2d  ed.) 
384. 

8.  CONFLICT  OP  LAWS — Lex  loci. — For- 
eign bill  of  exchange  must  be  presented  for 
payment  upon  day  upon  which  it  is  payable  by 
law  of  place  of  payment. — Commercial  Bank 
of  Ky.  vs.  Barksdale.  86  Mo.  568.  578. 

4.  DAY  OF  RBFUSAIi  TO  FAY.— Bill  ought 
to  be  noted  for  non-payment  on  day  of  re- 
fusal to  pay»  but  protest  may  be  drawn  up  at 
any  time  before  trial  and  antedated  according- 
ly.—Bill  In  gsley  vs.  State  Bank.  8  Ind.  875.  878. 

8.  HOUR  OF  PRBSBSNTMENT  SHOWN  BY 
CERTIFICATES  OF  PROTEST. — Certificate  Im- 
ports presentment  during  proper  hours  of  busi- 
ness, which  range  through  whole  day,  except 
when  paper  Is  due  from  bank,  down  to  bed- 
time.—Cayuga  Co.  Bank  vs.  Hunt.  2  HIU  (N. 
7.)  635. 

e.  NOTING  PROTEST. — Commissioner*'  note 
says:  "Noting  protest  Is  simply  to  mark  (usu- 
ally on  paper  Itself)  fact  and  time  of  demand, 
charges    of    minuting,    and    sometimes    place 


and  name  of  parties  of  whom  demand  is  made. 
Note  should  be  signed  by  Initials  of  notary" 
(citing  Para.  Bills  and  Notes  644;  Thompson 
Bills  477). 

T.  PREMATURE  PROTEST. — ^Whero  no- 
tarial certificate  shows  that  demand  of  pay- 
ment and  protest  for  non-payment  were  made 
prematurely,  protest  is  Insufficient  to  bind 
Indorser. — Aln.  Donegan  vs.  Wood,  49  Ala,  242, 
20  Am.  Rep.  276.  See  Brown  vs.  Turner,  11  Ala, 
752.  Conn.  Savings  Bank  of  New  Haven  vs. 
Bates,  8  Conn.  505.  N.  Y.  Dollfus  vs.  Frosch, 
1  Den.  367.  Tex.  Carey-Lombard  Lumber  Co. 
vs.  First  Nat.  Bank  of  Ballinger,  86  Tex.  299. 
24  S.  W.  Rep.  260.  Fed.  Bank  of  Washington 
vs.  Trlplett.  26  U.  S.  (1  Pet.)  26,  81,  82.  bk.  7  L. 
ed.  87. 

8.  SEAL  AFFIXED  AFTER  PREPARING 
AND  SIGNING  PROTEST. — Where  protest  of 
bill  is  written  and  signed  on  day  that  payment 
was  refused,  but  seal  was  not  affixed  until  sev- 
eral months  afterwards,  but  before  trial  of 
action  against  indorser,  protest  was  completed 
in  time. — Bllllngsley  vs.  State  Bank,  8  Ind.  375, 
878.  See  Bailey  vs.  Dozier,  47  U.  S.  (6  How.) 
28,  bk.  12  L.  ed.  828. 

9.  SUNDAY — InNtrnment  tulUng  due  on. — 
"Law  is  universal  in  this  country  and  in  Eng- 
land that  where  last  day  of  grace  falls  on  Sun- 
day demand  and  notice  must  be  made  on  the 
Saturday  previous." — Doremus  vs.  Burton,  5 
BIss.  C.  C.  67.  7  Fed.  Cas.  917.  See  Ky.  Offut 
vs.  Stout,  4  J.  J.  Marsh,  833;  Chamberlain 
vs.  Maltland,  5  B.  Mon.  448.  La.  Whaley 
vs.  Houston,  12  La.  Ann.  686.  Maes.  Barker  vs. 
Parker,  23  Mass.  (6  Pick.)  80.  Tenn.  Colms  vs. 
Bank  of  Tenn.,  4  Baxt.  422.  Fed.  Lindenber- 
ger  vs.  Beall.  19  U.  S.  (6  Wheat)  104.  bk.  5  L. 
ed.  216. 

10.  Compare  I  Salter  vs.  Burt.  20  Wend.  (N. 
T.)  205,  82  Am.  Dec.  530. 


§3230.  PROTEST,  WHEN  EXCUSED.  The  want  of  a  protest  of  a  foreiprn 
bill  of  exchange,  or  delay  in  making  the  same,  is  excused  in  like  cases  with  the 
want  or  delay  of  presentment. 

History:   Enacted  March  21,  1872. 
Preaentment— Exenae  for  fallnre  ox  delay.— See  ante  H  3218-3220  and  notes. 

§  3231.  NOTICE  OP  PROTEST,  HOW  OIVEN.  Notice  of  protest  must  be  given 
in  the  same  manner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the 
notary  who  makes  the  protest. 

History:   Enacted  March  21,  1872. 


Form  off  notice  off  dlahonor. — See  ante  f  3148 

and  note. 

Service    of    notice. — See    ante    If  3144,    8146, 

3146  and  notes. 


Time  off  arlvlnr  notice. — See  ante  |  3158  and 

note. 

THio  may  iive  notice. — See  ante  f  8142   and 

note. 


§  3232.  WAIVER  OP  PROTEST.  If  a  foreign  bill  of  exchange  on  its  face 
waives  protest,  notice  of  dishonor  may  be  given  to  any  party  thereto,  in  like  man- 
uer  as  of  an  inland  bill ;  except  that  if  any  indorser  of  such  a  biU  expressly  requires 


H  Wtrt.WfT       <91M>  DISHONOR   OF  FORBSION   BILL— DABIAGB8.  IDlv.  III«  Ft.  IV. 

protest  to  be  made,  by  a  direction  written  on  the  bill  at  or  before  his  indorsement, 
protest  must  be  made,  and  notice  thereof  given  to  him  and  to  all  subsequent 
indorsers.  History:  Enacted  Maroh  21, 1872. 

lfotie«  of  dtohoB«v  walked. — Bee  ante   f  8165  and  note. 

§  3233.  DECLAKATION  BEFORE  PAYMENT  FOB  HONOB.  One  who  pays 
a  foreign  bill  of  exchange  for  honor  must  declare,  before  payment,  in  the  presence 
of  a  person  authorized  to  make  protest,  for  whose  honor  he  pays  the  same,  in  order 
to  entitle  him  to  reimbursement. 

History:   Enacted  March  21,  1872. 

Aeceptance  or  payment  for  honor. — See  ante      strongr,  8  Dana  (Ky.)  554;  Oeralopulo  ts.  Wie- 
1  3203  and  note.  ler,  10  C.  B.  690.  709,  70  Enff.  C.  I4.  688. 

CommlMlonera'  note  cites  Gkiyaam  tb.  Arm- 

§  3234.  DAMAGES  ALLOWED  ON  DISHONOB  OF  FOBEION  BILL.  Dam- 
ages are  allowed  as  hereinafter  prescribed,  as  a  full  compensation  for  interest 
accrued  before  notice  of  dishonor,  re-exchange,  expenses,  and  all  other  damages, 
in  favor  of  holders  for  value  only,  upon  bills  of  exchange  drawn  or  negotiated  with- 
in this  state,  and  protested  for  non-acceptance  or  non-payment. 

Hlatory:     Enacced  March  21,  1872. 

Damase*   la   Uen   of  Interest. — Damagres   on  dent  to  principal  sued  for,  and  where  interest 

foreiipn  bills  of  exchangre  do  not  accrue  from  and   protest  fees  are   paid  and  accepted  with 

any  stipulation   in  contract,   but  are   recover-  principal   damaires  are  waived. — Page,  B.  &  Co. 

able  by  operation  of  law  and  are   mere  incl-  vs.  Warner,  4  Cal.  395,  396. 

§3236.  BATE  OF  DAMAGES.  Damages  are  allowed  under  the  last  section 
upon  bills  drawn  upon  any  person: 

1.  If  drawn  upon  a  person  in  this  state,  two  dollars  upon  each  one  hundred 
dollars  of  the  principal  sum  specified  in  the  bill; 

2.  If  drawn  upon  a  person  out  of  this  state,  five  dollars  upon  each  one  hundred 
dollars  of  the  principal  sum  specified  in  the  bill; 

3.  If  drawn  upon  a  person  in  any  place  in  a  foreign  country,  fifteen  dollars  upon 
each  one  hundred  dollars  of  the  principal  sum  specified  in  the  bill. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1001,  Stats,  and  Amdts.  1900-1,  p.  421,  held  nnconstitutional,  see  history, 
§4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdta.  1905, 
c.  CDLXII,  p.  621. 

Consult   KKRR'S  SYNTHETICAL   INDBX   to  this  work. 

§3236.  INTEBE8T  ON  AMOUNT  OF  PBOTESTED  BILL.  From  the  time 
of  notice  of  dishonor  and  demand  of  payment,  lawful  interest  must  be  allowed 
upon  the  aggregate  amount  of  the  principal  sum  specified  in  the  bill,  and  the  dam- 
ages mentioned  in  the  preceding  section. 

History;     Enacted  March  21,  1872. 

Consult   KJQRR'S  SYKTTHBTICAX   IBHOBX   tO  this  work. 

§  3237.  DAMAGES,  HOW  ESTIMATED.  If  the  amount  of  a  protested  bill  of 
exchange  is  expressed  in  money  of  the  United  States,  damages  are  estimated  upon 
such  amount  without  regard  to  the  rate  of  exchange. 

History:     Enacted  March  21,  1872. 
Consult   KBRR'S  SYNTHBTICAI^   OTDBX   to  this  work. 


Tit  XVy  «h.  III.] 


PROMISSORY    note: — IVHAT    IS. 


(21«7>        li  3288-3044 


§  3238.  SAME.  [IN  FOBEIGN  MONEY.]  If  the  amount  of  a  protested  bill  of 
exchange  is  expressed  in  foreign  money,  damages  are  estimated  upon  the  value 
of  a  similar  bill  at  the  time  of  protest,  in  the  place  nearest  to  the  place  where  the 
bill  was  negotiated  and  where  such  bills  are  currently  sold. 

History:     Enacted  March  21,  1872. 

Consult  KSnurS  SYNTHBTIOAI^  IlfDBX  to  this  work. 


CHAPTER   m. 

PROMISSORY  NOTBa 


$3244.    Promiflsory  note,  what. 
8  3245.    Gertain  instruments  promissory  notes. 
S3246.    Bill  of  exchange,  when  converted  into 
a  note. 


S  3247.    Certain  seetions  applicable  to  notes. 
fi  3248.    Effect  of  delay  in  presentment. 


§  3244.    PBOmSSOBY  NOTE,   WHAT.    A  promissory  note  is  an  instrument, 
negotiable  in  form,  whereby  the  signer  promises  to  pay  a  specified  sum  of  money. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Amount  expressed  in  figures. 

3.  Attorney's  fee— Stipulation  for,  destroys  ne- 

gotiability. 

4.  Clerical  errors  do  not  vitiate  note. 

5.  Construction — Instrument  taken  as  whole. 

6.  Contingent  addition. 

7.  Definition  of  negotiable  instrument. 

8.  Due-bill  not  promissory  note. 

9.  Form — No  particular  form  is  necessary. 

10.  Same — ^Value  received  need  not  be  recited. 

11.  Genuineness  of  indorsement — Evidence. 

12.  Indorsement  of  note— Proper  mode  prescribed. 

13.  Intention  of  party  is  controlling. 

14.  Interpretation  of  negotiable  instrument. 

15.  Loss   or   destruction — Indemnification   neces- 

sary. 

16.  Same — Beason  for  rule. 

17.  Parol  evidence  is  not  admissible. 

18.  Place  of  payment — Effect  of  failure  to  speo- 

10.  Time  of  payment  not  specified. 
20.  Same — "On  demand  after  date." 

1.  APPLIBD,  CITED,  CONSTRITGD,  RB- 
FBRRBD  TO,  etc..  In:  Kendall  vs.  Parker,  108 
Cal.  319.  324.  42  Am.  St.  Rep.  117,  87  Pac  Rep. 
401  (applied). 

2.  AMOUNT    EXPRESSED    IN    FIGURES.^- 

Sum  or  amount  of  such  instrument  need  not 
necessarily  be  expressed  in  words,  but  may  be 
expressed  In  flsrnres  or  oiphers. — Strickland  vs. 
Holbrooke.  75  Cal.  268.  270.  17  Pac.  Rep.  204. 

8.  ATTORNEY'S  FEE — Stlpnlatton  for,  de- 
Ktroy*  neirotlablUtr. — Note  which  provides  for 
attorney's  fees  in  case  suit  should  be  neces- 
sary is  not  negrotlable.  because  in  order  to  be 
negrotiable  instrument  must  be  for  sum  cer- 
tain.— Kendall  vs.  Parker.  103  Cal.  319.  324.  42 
Am.  St.  Rep.  117,  37  Pac.  Rep.  401.  See  Haber 
vs.  Brown.  101  Cal.  446,  36  Pac.  Rep.  1035. 

See  ante  i  3087. 

4.  CLERICAL  ERRORS  DO  NOT  VITIATE 
NOTE,  e.  g.  where  note  is  made  payable  to 
maker  and  is  indorsed  in  blank,  fact  that  he 
leaves  letter  "s"  out  of  word  "Joslah"  makes 
no  difference. — Bank  of  Lassen  Co.  vs.  Sherer. 
108  Cal.  513.  516.  41  Pac.  Rep.  415. 


B.  CONSTRIJOTION — ^Inatruent  taken  as  a 
whole. — In  determininfir  question  what  consti- 
tutes promissory  note  court  takes  whole  In- 
strument in  all  its  terms. — Strickland  vs.  Hol- 
brooke. 75  Cal.  268.  270.  17  Pac.  Rep.  204. 

e.  CONTINGENT  ADDITION.  —  Instrument 
Is  not  promissory  note  when  tnere  are  contin- 
erent  additions. — Kendall  vs.  Parker,  103  Cal. 
319,  324.  42  Am.  St  Rep.  117.  87  Pac.  Rep.  401. 
See  Smith  vs.  Niffhtingrale,  2  Stark.  876.  3  Eng:. 
C.  L.  462. 

7.  DEFINITION  OF  NEGOTIABLE  IN- 
STRUMENT.— See  ante  i  3087  and  note. 

&     DUE-BILL    NOT    PROMISSORY    NOTE.— 

Instrument  which  reads  in  substance  as  fol- 
lows is  not  promissory  note:  "Due  to  O.  W.  B., 
and  payable  when  the  suit  now  in  court  be- 
tween him  and  C.  B.  R.  is  settled,  seven  hun- 
dred and  twenty-flve  dollars.** — Burgess  vs. 
Fairbanks.  88  Cal.  216.  216.  17  Am.  St.  Rep.  230, 
23  Pac.  Rep.  292. 

0.     FORM — No  particular  form  la  necessary 

in  order  to  constitute  writing:  promissory  note, 
but  form  may  be  varied  to  suit  pleasure  of 
maker,  provided  instrument  amounts  in  legal 
effect  to'  promise  to  pay  money  uncondition- 
ally.'— Strickland  vs.  Holbrooke.  75  Cal.  268, 
270.  17  Pac.  Rep.  204  (wherein  will  be  found 
set  forth  in  full  instrument  which  was  held  to 
be  promissory  note). 

10.  Value  received  need  not  be  recited. — In- 
strument has  same  legal  effect  whether  or  not 
words  "for  value  received"  are  recited. — Peo- 
ple vs.  McDermott.  6  Cal.  288.  291. 

11.  GENUINENESS  OF  INDORSEMENT— 
Evidence. — Objection  that  there  was  no  proof 
of  genuineness  of  indorsement  should  be  made 
when  instrument  is  offered  in  evidence. — Shain 
vs.  Sullivan.  106  Cal.  208.  211,  89  Pac.  Rep.  606. 
See  Poorman  vs.  Mills,  35  Cal.  118,  121,  95  Am. 
Dec.  90;  Burnett  vs.  Lyford,  93  Cal.  114,  117, 
28  Pac.  Rep.  856. 

12.  INDORSEMENT  OF  NOTE — Proper  ntode 
prescribed. — Ordinary  mode  of  indorsing  note 
is  by  indorser  writing  his  name  upon  back 
thereof,   but   Indorsement   may   be   made   upon 
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face  of  note  with  same  effect  as  if  made  upon 
back. — Shaln  vs.  Sullivan,  106  Cal.  208,  210,  39 
Pac.  Rep.  606.  See  111.  Herringr  vs.  Woodhull, 
29  111.  92,  81  Am.  Dec.  296.  N.  J.  Haines  vs. 
Dubois,  80  N.  J.  L.  259.  Vt,  Partridge  vs.  Da- 
vis, 20  Vt.  499. 

As  to  vrhat  constltntes  iBdorsement  of  neso- 
tlable  iBstmmeiit,  see  ante  f  3108  and  note. 

18.  IlfTBNTIOlf  OF  PARTY  IS  CONTROL- 
lilNG. — It  is  not  so  much  position  of  party's 
name  upon  paper  which  denotes  his  liability 
(although  it  frequently  does  so),  but  it  Is  in- 
tention with  which  he  executes  it,  if  such  In- 
tention is  made  to  appear  by  note  itself,  which 
determines  whether  his  liability  is  primary  or 
secondary. — ^Bryan  vs.  Berry,  6  Cal.  394,  396. 

14.  INTERPRETATION  OF  NBOOTIABLB 
INSTRUMBNT.  —  See  ante  118099-8104  and 
notes. 

16.  LOSS  OR  DBSTRIJCTION— Indemnlllca- 
tioB  wLeeemmmrj, — In  case  of  loss  or  destruction 
of  negotiable  paper  holder  cannot  maintain  ac- 
tion without  first  indemnifying  defendant. — 
Welton  vs.  Adams,  4  Cal.  37,  41,  60  Am.  Dec 
579;  Price  vs.  Dunlap,  6  Cal.  488,  484. 

18.  Reason  for  rale. — Rule  is  established  for 
protection  and  safety  of  commercial  commu- 
nity.— Price  vs.  Dunlap,  6  Cal.  483,  484. 


17.  PAROL  BVIDBNCB  IS  NOT  ADXISSI- 
BL.B. — Maker  of  instrument,  with  whatever 
motive  or  purpose  he  may  have  sfgrned  It,  is 
bound  by  contract  which  he  signs  to  legal  ef- 
fect and  meaning  of  words  used,  and  cannot 
vary  it  by  parol. — ^Aud  vs.  Magruder,  10  CaL 
282.  289. 

18.  Place  of  payntent — Bllect  of  fallare  to 
specify. — See  ante  |  3100  and  note. 

18.  TIHB  OF  PAYMBBfT  NOT  SPBCIFIBD. 
— Where  note  is  payable  generally,  not  speci- 
fying any  time  of  payment,  with  interest  after 
certain  event  at  a  given  rate,  it  is  due  immedi- 
ately; and  mere  provision  in  respect  to  inter- 
est does  not  alter  principal. — Holmes  vs.  West, 
17  Cal.  623,  626.  See  Keys  vs.  Fenstermaker. 
24  Cal.  329;  0*Nell  vs.  Magner,  81  Cal.  631,  li 
Am.  St.  Rep.  88,  22  Pac.  Rep.  876. 

SO.  *<Oii  demand  after  date.** — Where  note  Is 
payable  "on  demand  after  date"  it  is,  like  note 
payable  on  demand,  due  immediately,  without 
actual  demand,  and  statute  of  limitation  com- 
mences to  run  at  once. — O'Neil  vs.  Magrner, 
81  Cal.  631,  638,  15  Am.  St.  Rep.  88,  22  Pac.  Rep 
876.  See  Brummagim  vs.  Tallant,  29  Cal.  503, 
606,  89  Am.  Dec.  61;  Cousins  vs.  Partridge,  7$ 
Cal.  224,  21  Pac.  Rep.  746;  Hitchlngs  vs.  Ed- 
mands,  132  Mass.  838;  Fenno  vs.  Oay,  146  Mass. 
118,  16  N.  B.  Rep.  87. 


§  3246.  CERTAIN  INSTRUMENTS  PROMISSORY  NOTES.  An  instrument  iii 
the  form  of  a  bill  of  exchange,  but  drawn  upon  and  accepted  by  the  drawer  him- 
self, is  to  be  deemed  a  promissory  note. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  421,  held  unconstitutional,  see  history, 
S  4  ante. 


1,  Commissioners*  note. 

2.  Indorsement  in  blank. 

1.  CommlMlomers'  note  cites  Falrchlld  vs. 
Ogdcnsburgh,  C.  &  R.  R.  Co.,  15  N.  Y.  837.  69 
Am.  Dec.  606;  Miller  vs.  Thomson,  8  Man.  &  Q. 
576t  42  Ensr.  C.  L.  808. 


9.  Indorsement  In  blank. — ^Where  note  Is 
made  payable  to  maker  or  order  and  Is  In- 
dorsed in  blank  by  maker  it  is  payable  to 
bearer. — Bank  of  Lassen  Co.  vs.  Sherer,  IDS 
Cal.  613,  516,  41  Pac.  Hep.  415.  See  Curtis  vs. 
SprasTue,  61  Cal.  239;  Eames  vs.  Crosier,  101 
Cal.  260,  35  Pac.  Rep.  873. 


§  3246.  BILL  OF  EXCHANGE,  WHEN  OONVEBTED  INTO  A  NOTE.  A  bill 
of  exchange,  if  accepted,  with  the  consent  of  the  owner,  by  a  person  other  than 
the  drawee,  or  an  acceptor  for  honor,  becomes  in  effect  the  promissory  note  of  such 
person,  and  all  prior  parties  thereto  are  exonerated. 

History:     Enacted  March  21,  1872. 


Acceptameo  or  payment  for  honor* 

ii  3203-3207  and  notes. 


-See  ante 


Commlsiiloneni'    note    cites    Petro    TS.    Rer- 
nolds,  9  Exch.  410. 


§  3247.  CERTAIN  SECTIONS  APPLICABLE  TO  NOTES.  Chapter  one  of  this 
title,  and  sections  thirty-one  hundred  and  eighty-one  and  thirty-two  hundred  and 
fourteen  of  this  code,  apply  to  promissory  notes. 

History:    Enacted  March  21,  1872. 

Applied,  dted,  comatmedf  referred  to,  etc..  In  Machado  vs.  Fernandex,  T4  Cal.  S6S,  864,  IC 
Pac.  Rep.  19  (referred  to). 

§  3248.  EFFECT  OF  DELAY  IN  PRESENTMENT.  If  a  promissory  note, 
payable  on  demand,  or  at  sight,  without  interest,  is  not  duly  presented  for  pay- 
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ment  within  six  months  from  its  date,  the  indorsers  thereof  are  exonerated,  unless 
sach  presentment  is  excused. 

History:    Enacted  March  21,  1872. 

1.  Appfied,  cited,  constraed,  referred  to,  etc.  9.    Apparent    matnrltr    of    note. — See    ante 

2.  Apparent  maturity  of  note.  11  3185  and  note. 

3.  CommiBsioners'  note.  8.    CommlMloiicra'  note  cites  as  to  this  sec- 

4.  Ezeuse  of  presentment  and  notice.  tlon  Sice  vs.  Cunningham.  1  Cow.  (N.  T.)  897. 

1.    Applied,  cited,  eonatmed,  referred  to,  etc.,  4.     Excuse  of  presentment  and  notice. — See 

in:  Machado  vs.  Fernandez,  74  CaL  862,  864,  16      ante  ||  8156-8160  and  notes. 
Pac.  Rep.  19  (referred  to). 


8  3254.    Check,  what. 


CHAPTER  IV. 

CHSCKa 

S3255.    Bules  applicable  to  cheeks. 


§  3254.  OHEOEy  WHAT.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank 
or  banker,  or  a  person  described  as  such  upon  the  face  thereof^  and  payable  on 
demand,  without  interest. 

History:     Enacted  March  21,  1872. 

1.  Applied,  dted,  construed,  referred  to,  etc. 

2.  Certificate  of  deposit — Is  non-negotiable  se- 

curity. 

3.  Certified  checks. 

4.  Deposit  of  check  for  collection. 

5.  Dishonor    of    check  —  Right    of    subsequent 

transferee. 

6.  Distinction  between  checks  and  bills  of  ex- 

change. 

7.  Forgery — Of  drawer's  signature. 

8.  Same — Of  handwriting  in  body  of  check. 

9.  Grace  not  allowed  on  check. 
10.  Lost  check — Liability  of  maker  who  makes 

wrongful  payment, 
n.  Payability  at  sight. 

12.  Payment  presumed. 

13.  Presumption  of  payment  by  check. 

14.  Tender  of  payment — Effect  of. 

15.  Time  of  presentment. 

1.  APPLIBD,  CITIBD,  CONSTRUBD,  RB- 
FE;rre«D  to,  etc.,  in:  Garthwaite  vs.  Bank  of 
Tulare,  134  Cal.  237,  241.  66  Pac.  Rep.  826 
(cited):  Donohoe-Kelly  Bank  Co.  vs.  Southern 
Pac.  Co..  138  Cal.  183,  186,  94  Am.  St.  Rep.  28, 
71  Pac.  Rep.  93  (cited). 

2.  CBRTIFICATB  OF  DEPOSIT — Is  non- 
neffctiable  secnrltT,  but  althousrh  difTerlng  in 
form  from  promissory  note  it  has  all  its  Im- 
portant incidents;  and  as  respects  negrotlabllity 
it  is  to  be  placed  upon  same  footing:  as  promis- 
sory note. — Welton  vs.  Adams,  4  Cal.  87,  40.  60 
Am.  Dec,  579. 


8.  CERTIFIBD  CHBCKS. — See  notes  69  Am. 
Dec.  691-694;  89  Am.  Dec.  242-244,  and  6  Am.  & 
Engr.  Encyc.  of  L.   (2d  ed.)  1050-1056. 

4.  DEPOSIT  OF  CHECK  FOR  COLLEC- 
TION.— When  checks  on  another  bank  are  de- 
posited wi^h  receivini?  teller  and  credit  for 
them  entered  in  pass-book  they  are  not  re- 
ceived as  cash,  or  otherwise  than  for  collec- 
tion.— ^National  Gold  Bank  vs.  McDonald,  51 
Cal.  64,  67,  21  Am.  Rep.  697. 

As  to  checks  Indorsed  for  deposit,  see  note 
47  Am.  St.  Rep.  389,  392. 


B.  DISHONOR  OF  CHECK— Rlffht  of  siibse- 
qiieiit  tmnsferee. — If  check  Is  presented  after 
dishonor  and  with  notice  of  such  dishonor 
transferee  takes  it  subject  to  all  defenses. — 
Fuller  vs.  Hutchingrs,  10  CaL  628,  526,  70  Am. 
Dec.  746. 

e.  DISTINCTION  BETIVEEN  CHECKS  AND 
BILLS  OF  EXCHANGE. — "There  is  little  or  no 
difference  between  checks,  so  called,  and  bills 
of  exchange  except  so  far  as  that  difference 
may  arise  from  custom  of  merchants  or  stat- 
ute regulation  of  particular  jurisdiction  in 
which  they  are  used.  They  are  similar  in  form. 
and  modern  decisions  of  courts  have  placed 
them  upon  same  footing." — Minturn  vs.  Fisher, 
4  Cal.  35,  37.  See  Harker  vs.  Anderson,  21 
Wend.  (N.  Y.)  372.  874. 

7*     FORGERY — Of      drawer's      slxnature. — 

Drawee  of  check  is  bound,  at  his  peril,  to  know 
handwriting  of  drawer,  and  if  he  pays  check 
to  which  signature  of  drawer  is  forged  he 
must  suffer  the  loss  as  between  himself  and 
drawer  or  Innocent  holder  to  whom  he  has 
made  payment. — Redington  vs.  Woods.  45  Cal. 
406.  419.  13  Am.  Rep.  190. 

See  notes  89  Am.  Dec.  519,  626;  7  Am.  St 
Rep.   313;  17  Am.  St.  Rep.  889. 

8.  Of  handwTltliig  In  body  of  check. — There 
is  no  presumption  that  drawee  Is  acquainted 
with  handwriting  in  body  of  check,  inasmuch 
as  checks  are  often  filled  up  in  handwriting 
of  persons  other  than  drawer,  and  if  drawee 
in  good  faith  and  without  negligence  pays 
even  to  innocent  holder  of  check  wnlch  has 
been  fraudulently  altered  in  amount  after  it 
left  hands  of  drawer,  he  will  ordinarily  be  en- 
titled to  recover  back  from  person  to  whom  it 
was  paid  excess  over  true  amount  of  check. — 
Redington  vs.  Woods,  45  Cal.  406,  419,  13  Am. 
Rep.  190.  See  Bank  of  Com.  vs.  Union  Bank,  3 
N.  Y.  230,  234;  Price  vs.  Neal,  3  Bur.  1354;  Wil- 
kinson vs.  Suterldge,  1  Strange  648. 

a      GRACE    NOT    ALLOWED    ON    CHECK.— 

Check  is  payable  at  sight  and  under  statute  is 
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DIVISION    FOURTH. 

Pabt  L  Reliep,  §§  3274-3423. 

II.  Special  Relations  of  Debtob  and  Gbeditob,  §§  3429-3473. 

III.  Nuisance,  §§  3479-3503. 

lY,  Maxims  of  Jurisprudence,  §§  3509-3544. 

PART    I. 

RELIEF. 

Title  I.    Relief  in  General,  §§  3274,  3275. 
IL    Comfbnsatoby  Relief,  §§  3281-3360. 
III.    Sfecifio  and  Pbeventivb  Relief,  §§  3366-3423. 


S  8274.    Species  of  relief. 


TITLE  I. 

BELIEF   IN   GENERAL. 

S  3275.    Belief  in  ease  of  forfeiture. 


§  3274.  SPECIES  OF  BELIEF.  As  a  general  rale,  compensation  is  the  relief 
or  remedy  provided  by  the  law  of  this  state  for  the  violation  of  private  rights, 
and  the  means  of  securing  their  observance ;  and  specific  and  preventive  relief  may 
be  given  in  no  other  cases  than  those  specified  in  this  part  of  the  civil  code. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  conetrtied,  referred  to,  etc  of  Civil  Code    show  that  they  were  Intended 

2.  GoDstnied  with  other  sections.  to  be  comprehensive  statement  of  entire  law 

upon  greneral  subject  of  relief.  The  rules  laid 
down  by  such  sections  must  have  universal 
application,  unless  contrary  intent  is  indicated. 
They  cover  the  whole  subject*  and  they  are  not 
rules  of  procedure.  They  define  and  reflate 
rig^hts. — Spreckels  vs.  Hawaiian  C.  &  S.  Co.. 
117   Cal.   877.   879,   49   Pac   Rep.    863. 


1.  Applied*     clted»     eoBStrved,     referred    to* 

etc.,  in:  Spreckels  vs.  Hawaiian  C.  &  S. 
Co..  117  Cal.  877.  879.  49  Pac.  Rep.  868  (con- 
strued with  other  sections). 

2.  Conatrued  with  other  aectlons. — The  sec- 
tions found  in  part  one  of  the  fourth  division 


§  3275.  BELIEF  IN  CASE  OF  FORFEITURE.  Whenever,  by  the  terms  of  an 
obligation,  a  party  thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeiture, 
by  reason  of  his  failure  to  comply  with  its  provisions,  he  may  be  relieved  there- 
from, upon  making  full  compensation  to  the  other  party,  except  in  case  of  a 
grossly  negligent,  wilful,  or  fraudulent  breach  of  duty. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Bule  as  to  making  compensation — Meaning  of 

"wilful." 


1.     Applied,     dted,     constnied,    referred    to» 

etc.,  in:  Parsons  vs.  Smilie.  97  CaL  647.  654, 
32  Pac.  Rep.  702  (construed);  Rayfleld  vs.  Van 
Meter.  120  Cal.  416.  420,  62  Pac.  Rep.  666 
(cited). 

Interpretation  of  condition  ImtoUms  forfeit- 
arc. — See  ante  11442. 


2i  Rvle  as  to  ntaklns  eontpcnaatlon — Mcaa* 
Ins  of  '^vrllful." — ^Assuminff  that  this  section 
applies  to  cases  of  forfeiture  for  hreach  of 
conditions  subsequent,  compensation  will  only 
be  made  where  there  is  some  measure  or  stand- 
ard  by  which  it  can  be  estimated.  Nor  should 
the  word  "wilful."  in  this  section,  be  given 
a  different  meaning  from  that  expressed  in  the 
cases  upon  the  subject  of  relief  from  for- 
feiture.— Parsons  vs.  Smilie,  97  CaL  647,  664. 
S2  Pac.  Rep.  702. 
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TITLE    n. 

COMPENSATORY    RELIEF. 

Chapter  I.    Damages  in  General,  §§  3281-3294, 
II.    Measure  or  Damages,  S§  3300-3360. 


CHAPTER  L 

DAMAGES  IN  GENERAL. 

Article    I.    General    Principles,    §§3281-3283. 
II.    Interest  as  Damages,  §§  3287-3290. 
m.    Exemplary  Damages,  §  3294. 

ARTICLE  L 

GENERAL  PRINCIPLES. 


S  3281.    Person  suffering  detriment  may  recover 

damages. 
S  3282.    Detriment,  what. 


§3283.    Injuries    resulting    or    probable    after 
suit  brought. 


§3281.    PERSON   SUFFERING   DETRIMENT  MAY  RECOVER  DAMAGES. 

Every  person  who  suffers  detriment  from  the  unlawful  act  or  omission  of  another, 
may  recover  from  the  person  in  fault  a  compensation  therefor  in  money,  which  is 
called  damages.  History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Compensation  for  unlawful  act. 

3.  Same — Detriment  caused  by  infringement 

of  rights. 

4.  Designation  of  amount. 

5.  Disturbing  verdict  for  excessive  damages. 

6.  Same — Reversing  judgment. 

7.  Same — ^Damages  must  be  exorbitant. 

8.  Libelous  pubUcations. 

9.  Principal  is  liable. 
10, 11.  Prospective  damages. 

1,  APPLIBDt  CmSD,  CONSTHUlCDy  RB« 
FBRRBD  TOt  eta.  In:  Easterbrook  vs.  Far- 
quharson.  110  Cal.  811,  816,  42  Pac.  Rep.  811 
(cited);  Bancroft  vs.  Bancroft,  110  Cal.  874, 
386,  42  Pac.  Rep.  896  (referred  to);  McC!aU 
vs.  Pacific  Hall  a  S.  Co.,  128  Cal.  48,  44,  45. 
65  Pac.  Rep.  706  (referred  to);  Keyes  vs.  Moy 
Jin  Mun.  186  C!aL  129,  181,  68  Pac  Rep.  476 
(applied). 

As  to  daBUivm  for  breaeli  of  contract,  see 
post  S  8800  et  seq. 

As  to  danases  for  torta,  see  post  S  8333 
•t  seq. 

Aa  to  exemplary  damaKea»  see  post  I  8294. 

Aa  to  limit  of  recovery  of  damasca  for 
breaeli  of  obliaratloBt  see  post  fi  8319,  8868. 

Aa  to  new  trial  for  ezoeaslve  daauiseay  see 
ante  S  667  Code  Civ.  Proc.  and  notes. 

Comyeaaatory  damaire%  recovery  of.  See 
note  27  Am.  Dec.  684-689. 

Coaae^neatlal  daauise%  statute  of  limita- 
tions. In  actions  for.  See  note  38  Am.  Dec 
270-272. 

Role  for  statins  amount  of  elalm  for  dam- 
acca  In  complaint.    See.  I  8274  Pol.  Code. 

That    damages    are   enelnalve   of   e 
danuises   and    Intereaty   unleaa    latter   are 
preoaly  named,  sea  post  f  8867. 


That  damasea  moat  he  reasonahle,  see  post 
I  8359. 

Unlawful  aad  nesUsent  acta. — Discussion  as 
to  wliether  measure  of  liability  dilfers  in  re- 
firard  to  such  acts,  see  note  86  Am.   St.   Rep. 

819-821. 

9.     COBfPBNSATIOlV   FOR   UlfLAWFUL  ACT 

or  omission  of  another  cannot  be  allowed 
where  latter  has  been  gruilty  of  no  wrong*. — 
Easterbrook  vs.  Farquharson,  110  CaL  811,  816, 
42  Pac.  Rep.  811. 

8.  Detriment  eauaed  by  Infringement  of 
rlshta. — Where  defendant  by  unlawful  means 
induces  plaintiff  to  part  with  his  property  for 
an  Inadequate  consideration  It  is  violation  of 
obllgratlon  imposed  upon  him  by  law,  for  It  is 
infringement  upon  plaintiff's  rights,  and  he  is 
entitled  to  damages  In  amount  which  will  com- 
pensate him  for  detriment  directly  caused 
thereby.  This  section  is  as  broad  as  language 
can  make  it  and  states  no  exceptions. — Ban- 
croft vs.  Bancroft,  110  Cal.  874,  886,  42  Pac. 
Rep.  896. 

4.  DBSIONATION  OF  AMOUNT  for  which 
judgment  was  rendered  as  "rents"  is  not  im- 
proper where  it  was  rents,  nor  Is  there  any 
impropriety  In  designating  as  "damage"  the 
amount  of  money  recovered  in  any  Judgment. 
The  term  "damage"  is  sometimes  used  in  stat- 
utes and  elsewhere  with  more  restricted  mean- 
ing than  In  this  section,  but  its  use  in  Judgment 
is  evidently  Intended  in  same  sense  as  word  is 
used  in  this  section  of  the  code. — Keyes  vs. 
Moy  Jin  Mun,  136  Cal.  129,  131,  68  Pac.  Rep. 
476. 

5.  DISTURBING  VERDKTT  FOR  BXCESSSITIO 
DAMAOBS. — ^In  all  cases  where  there  Is  no 
rule  of  law  regulating  the  assessment  of  dam- 
ages, and  amount  does  not  depend  on  compu- 
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tatlon.  Judgrment  of  Jury,  and  not  opinion  of 
court,  l8  to  grovern,  unless  damages  are  so 
excessive  as  to  warrant  belief  that  Jury  must 
have  been  influenced  by  partiality  or  preju- 
dice, or  have  been  misled  by  some  mistaken 
view  of  the  merits  of  the  case. — Boyce  vSb 
California  a  Co.,  26  Cal.  460.  473. 

4k  Reverslns  |ndsiiient« — Plaintiff's  claim  of 
more  than  he  is  entitled  to  is  no  ground  for 
reversiner  Judgrment — Aitken  vs.  Mendenhall, 
25   Cal.    212.    213. 

7.  Damases  miist  be  exorbitant. — ^To  Justify 
interposition  of  court  to  set  aside  verdict  on 
g^round  that  damages  awarded  are  excessive, 
damnses  must  be  exorbitant. — Boyce  vs.  Cali- 
fornia S.  Co..  26  CaL  460,  474. 

&  LIBELOUS  PUBLICATION.~False  Is  faet, 
but  made  wlthont  express  mallee»  or  malice  in 
fact,  does  not  entitle  plaintiff  to  punitive  dam- 
ages, but  he  is  entitled  to  recover  compensa- 
tory damages. — Oilman  vs.  McClatchy,  111  Cal. 
606.  615.  44  Pac.  Rep.  241. 

As  to  llbcl»  see  ante  I  46  and  note. 


0.  PRINCIPAL  IS  LIABLB  to  servants  and 
agents  of  contracts  for  injuries  which  may 
result  to  them  by  his  negligence  or  inadequate 
performance  of  his  contract,  where  he  has 
agreed  to  furnish  to  such  contractor  material 
or  appliances  which  he  is  to  use  in  the  per- 
forming of  his  task.  This  liability  is  based 
upon  the  ground  of  the  failure  of  the  principal 
to  exercise  ordinary  care,  which  is  due  to 
everybody,  without  regard  to  contract. — McCall 
vs.  Pacific  Hail  a  a  Co..  123  Cal.  42.  66  Pac 
Rep.  706. 

10.  PROSPBCTITB  DAMAGBS  may  be  al- 
lowed In  some  cases,  but  not  in  a  suit  to  abate 
a  nuisance,  unless  it  appears  that  the  party 
will  be  subjected  to  the  particular  loss  or 
injury  for  which  he  demands  compensation. — 
De  Costa  vs.  Massachusetts  F.  W.  A  Min.  Co.. 
17  Cal.  618,  618. 

'  li;  Prospective  damages  cannot  be  obtained 
unless  it  appears  that  plaintiff  will  be  sub- 
jected to  particular  loss  or  injury  for  which 
ho  demands  compensation. — De  Costa  vs.  Mas- 
sachusetts F.  W.  &  Hin;  Co..  17  CaL  613.  617. 


§3282.    DETBIMENTi  WHAT.    Detriment  is  a  loss  or  harm  suffered  in  person 

or  property.  History:   Enacted  March  21,  1872. 


Commissioners'  note. — ^It  is  said  by  the  com- 
missioners that:  "This  word  is  used  in  order 
to  avoid  the  repetition  of  the  words,  'loss  or 
harm'  in  the  numerous  places  in  which  they 
would  otherwise  occur.  Injury  sig^nifles  the 
wronsrful   act,   and   not   Its   results,   while,   on 


the  other  hand,  there  may  be  loss  without 
Injury.'  The  phrase  'damnum  absque  Injuria' 
Is  familiar  to  lawyers.  The  word  'harm*  alone 
would  be  Inadequate  to  express  aU  the  mean- 
ing of  'loss.'" 


§  3288.    INJXTBIES  BESULTINa  OB  PBOBABLE  AFTEB  SUIT  BBOUGHT. 

Damages  may  be  awarded,  in  a  judicial  proceeding,  for  detriment  resulting  after 
the  commencement  thereof,  or  certain  to  result  in  the  future. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2;  Commissioners'  note. 

3.  Application  of  section. 

4.  Breach  of  warrantiee. 

5.  Detriment  approximately  caused  by  set  of  do* 

fendant. 

6.  Husband  may  yecover  damages  for  injury  to 

his  wife. 

7.  Injuries  to  real  estate. 

8.  Prospective  damages. 

1.  Al'PIillSD,  CITED,  CONSTRtTED,  RB- 
FERRED  TO,  etc.,  in:  MdLennan  vs.  Ohmen, 
75  Cal.  658,  17  Pac.  Rep.  687  (cited);  Hicks  vs. 
Drew,  117  Cal.  305,  312,  4d  Pac.  Rep.  189  (con- 
strued); Pacific  Pine  L.  O).  vs.  Western  U. 
Tel.  Co.,  123  Cal.  428,  482,  56  Pac.  Rep.  108 
(referred  to);  Thomas  vs.  Gates,  126  Cal.  1,  7, 
58  Pac.  Rep.  816  (cited);  Martin  vs.  Southern 
Pac.  Co.,  130  Cal.  285,  287,  62  Pac.  Rep.  615 
(applied);  Keyes  vs.  Moy  Jin  Mun,  136  Cal. 
129,  130,  68  Pac.  Rep.  476   (cited). 

2.  COMMISSIONERS'  NOTE.  —  "Drew  vs. 
Sixth  Ave.  R.  Co.,  26  N.  Y.  49,  where  there  Is  no 
proof  of  damages  the  amount  is  simply  within 
the  province  of  the  jury.  The  Supreme  Court 
will  not  examine  the  proof  or  declare  that  the 
evidence  was  Insufficient  to  Justify  the  verdict. 
— Bartlett  vs.  Hogderi,  3  Cal.  56,  58;  Drake  vs. 

=»almer,  4'  Cal.  11.     Proof  of  damagres  may  ex- 


tend up  to  the  time  of  verdict  of  all  facts 
which  naturally  flow  from  the  injury  com- 
plained of. — Hicks  vs.  HerrinfiTf  17  .Cal.  666,  669. 
Loss  of  time,  value  of  services,  and  wagres  of 
employed  are  not  remote,  but  proximate  and 
immediate  damagres. — Kenyon  vs.  Goodall,  8 
C^l.  257.  Counsel  fees  for  dissolving  injunction 
not  recoverable  unless  paid. — Prader  vs.  Orlmm. 
28  Cal.  1.  See  also  Willson  vs.  McEvoy.  25  Cal. 
169;  Prader  vs.  Orlmm,  18  Cal.  585." 

8.     APPLICAi'ION      OF      SECTION.  —  As      to 

claim  for  damagres  in  favor  of  third  person 
against  plaintiff  for  breach  of  contract  which 
took  place  prior  to  commencement  of  action, 
this  section  has  no  application,  particularly 
if  there  is  no  certainty  that  future  action  will 
be  brougrht  to  compel  plaintiff  to  act. — Pacific 
Pine  li.  Co.  vs.  Western  U.  Tel.  Co.,  128  Cal. 
428,  431,  482,  66  Pac.  Rep.  103. 

4.  BREACH  OF  1¥ARRANTIB9.  —  Plaintiff 
in  action  to  recover  damagres  for  breach  ot 
warranties  of  steam  «ngrine  is  entitled  to  re- 
cover damagres  "for  detriment  resultingr  after 
commencement  of  his  action." — McLennan  vs. 
Ohmen,  76  Cal.  668,  668,  17  Pac.  Rep.  68< 
(cited). 

5.  DETRIMENT  PROXIMATEIjT  CAUSED 
BY  ACT  OF  DEFENDANT  Includes,  In  action 
for    personal    injuries,  compensation    for   pain 
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resulting:  from  corporeal  hurt,  if  it  produced 
pain;  for  mental  sufCerlns.  if  any,  naturally 
resultlngr  to  plaintiff,  from  injury  or  wrong; 
and  for  wounded  sensibility  or  affection,  and 
for  sense  of  wrong  and  insult,  by  reason  of 
malice  or  oppression  of  wrong-doer. — Thomas 
V8.  Gates,  126  Cal.  1,  7,  68  Pac.  Rep.  816. 

C  HUSBAND  MAY  RECOVER  DAMAGES 
FOR  INJURIES  TO  HIS  1¥IFE»  occasioned 
through  defendant's  negligence,  including  what- 
ever damage  can  be  shown  as  certain  to  result 
In  the  future. — Martin  vs.  Southern  Fac.  Co., 
ISO  Cal.  286,  287,  62  Pac.  Rep.  616. 

7.    INJURIES    TO   REAI<   ESTATE*  —  Under 


this  section  plaintiff  in  action  to  recover  dam- 
ages for  injuries  to  real  estate  is  entitled  to 
recover  damages  subsequent  to  filing  of  his 
complaint.  It  is  therefore  error  to  Instruct 
Jury  that  plaintiff  can  only  recover  such  dam- 
ages as  accrued  before  suit  was  brought. — 
Hicks  vs.  Drew,  117  Cal.  305,  312,  49  Pac.  Rep. 
189. 

8.  PROSPECTIVE  DAMAGES  cannot  be  ob- 
tained unless  it  appears  that  plaintiff  will  be 
subjected  to  particular  loss  or  injury  for  which 
he  demands  compensation. — De  Costa  vs.  Mas- 
sachusetu  F.  W.  &  Mining  Co.,  17  Cal.  613, 
617. 


ARTICLE  IL 

INTEREST  AS  DAMAGES. 


8  3287.    Person  entitled  to  recover  damages  may 

recover  interest  thereon. 
S3288.    In  action  other  than  contract. 


S  3289.    Limit  of  rate  by  contract. 
fi  3290.    Acceptance   of   principal   waives   claim 
to  interest. 


§  3287.  PERSON  ENTITLED  TO  RECOVER  DAMAGES  HAY  RECOVER 
INTEREST  THEREON.  Every  person  Mrho  is  entitled  to  recover  damages  cer- 
tain, or  capable  of  being  made  certain  by  calculation,  and  the  right  to  recover 
which  is  vested  in  him  upon  a  particular  day,  is  entitled  also  to  recover  interest 
thereon  from  that  day,  except  during  such  time  as  the  debtor  is  prevented  by  law, 
or  by  the  act  of  the.  creditor,  from  paying  the  debt. 

History:     Enacted  March  21, 1872. 


1. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 

H. 
15. 

16. 
17. 
18. 
19. 
20. 
21. 

23. 
24. 

25. 


Applied,  cited,  construed,  referred  to,  etc. 
Application  of  section. 
Interest  as  damages. 
Interest  is  allowable,  when. 
Same — Allowance,  eo  nomine. 
Same — From  time  demand  became  due. 
"Legal  interest"  defined. 
Same — Uncertain  and  unliquidated  demand. 
Same — ^Party  who  advances  money. 
Same— Amount  found  due  under  contract. 
Same — From  time  of  filing  complaint. 
Same — Where  all  uncertainty  is  removed. 
Same — In  suit  for  breach  of  contract. 
Same — Interest  on  account,  prior  to  com- 
plaint. 
Same — Demand  certain. 
Same — ^Demand  uncertain. 
Same — ^Vested  right  of  recovery. 
Same — ^Replevin. 

Same — Upon  recovery  of  personal  property. 
Same — ^Detention  of  personal  property. 
Same — Property  wrongfully  taken. 
Same — Under  mechanic's  lien  law. 
Same — Employees  of  subcontractor. 
Unliquidated  and  uncertain  damages. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.t  in:  Mix  vs.  Miller,  57  Cal. 
S66,  357  (applied);  Schmidt  vs.  Nanan,  63  Cal. 
871,  874  (applied);  Furlong  vs.  Coeney,  72  Cal. 
822,  330,  14  Pac.  Rep.  12  (cited);  Coburn  ys. 
Goodall,  72  Cal.  498,  1  Am.  St.  Rep.  75,  14  Pac. 
Rep.  190  (cited);  Heald  vs.  Hendy,  89  Cal.  632, 
635,  27  Pad  Rep.  67  (referred  to);  Himmelein 
vs.  Supreme  Council  A.  L.  of  H.  (Cal.  Aug.  30. 
1893).  33  Pac.  Rep.  1130.  1132  (applied);  Martin 
vs.  Ede,  103  Cal.  157.  162,  37  Pac.  Rep.  199  (ap- 


plied); Pacific  M.  L.  Ins.  Co.  vs.  Fisher,  106 
Cal.  224,  234,  39  Pac.  Rep.  768  (applied);  Hewes 
vs.  Germain  Fruit  Co.,  106  CaL  441,  447.  39  Pac. 
Rep.  868  (referred  to);  Hopkins  vs.  Contra 
Costa  Co..  106  Cal.  666.  672.  678.  89  Pac.  Rep. 
988  (applied);  Easterbrook  vs.  Farquharson. 
110  Cal.  311.  316,  42  Pac.  Rep.  811  (construed); 
Ferrea  vs.  Chabot,  121  Cal.  283,  240,  53  Pac. 
Rep.  689.  1092  (referred  to);  Macomber  vs. 
Bigelow,  126  Cal.  9.  15,  68  Pac.  Rep.  312  (ap- 
plied); Ryland  vs.  Heney.  130  Cal.  426,  430, 
62  Pac  Rep.  616  (applied);  Cutting:  F.  P.  Co. 
vs.  Canty.  141  Cal.  692,  697.  75  Pac.  Rep.  564 
(applied);  Stlmson  vs.  Dunham,  C,  H.  Co.  (Ca*. 
Feb.  14,  1905),  79  Pac.  Rep.  968,  969,  970  (cited). 

As  to  Interest  Im  actions  for  convenilony  see 
post    3836. 

As  to  legwLl  rate  of  Intereaty  see  ante  {1917 
and  note. 

a,  APPLICATIOX  OF  SECTION.— To  action 
for  the  recovery  of  moneys  for  goods,  wares, 
or  merchandise,  sold  and  delivered,  this  section 
has  no  application. — Heald  vs.  Hendy,  89  Cal. 
632.  635,  27  Pac.  Rep.  67. 

8.     To  a  claim  for  damaarea  avalnat  the  state 

or  against  a  county  this  section  does  not 
apply. — Hopkins  vs.  Contra  Costa  Co.,  106  Cal. 
666.  672,  573.  39  Pac.  Rep.  933. 

4.  INTEREST  AS  DAMAGES.— Interest  by 
way  of  damages  may  be  allowed  even  in  the 
absence  of  statute,  but  in  adjusting  the  amount 
it  is  equitable  to  adopt  the  usual  rate  of 
interest. — Davis  vs.  Greely,  1  Cal.  422. 

6.  INTEREST  IS  ALLOWABLE  TVHEN 
necessary  to  complete  indemnity. — Furlong  vs. 
Cooney.  72  Cal.  322,  330,  14  Pac.  Rep.  12. 


i 


1 928S       (2176> 


nVTERBST— AliliOWANCB    AS    DAMAGES. 


[DiT.  IVy  Pt.  L 


•.  Allo-vramce,  eo  nomine.— ^Unless  case  comes 
within  provisions  of  this  sectiont  interest, 
eo  nomine,  at  least,  cannot  be  allowed. — Hewes 
vs.  Germain  Fruit  Co.,  106  Cal.  441,  447,  89 
Pac.  Rep.  853. 

7.  Front  time  demand  became  dve« — Plaintiff 
in  quantum  meruit  is  entitled  to  interest  from 
day  demand  became  due. — Mix  vs.  Miller,  67 
Cal.  356,  357. 

8.  '^L.effal  Interest,"  in  a  statute,  means  the 
rate  of  interest  prescribed  by  law,  in  absence 
of  special  aerreement. — Beals  vs.  Board  of  Su- 
pervisors, 35  Cal.  624,  638. 

9.  Uncertain  and  vnllqvldated  demand. — In- 
terest should  not  be  allowed  upon  uncertain 
and  unliquidated  demand. — Brady  vs.  Wilcox- 
son,  44  Cal.  239,  245. 

10.  Party  who  advances  money  on  contract 
is  not  entitled  to  receive  interest  thereon  in 
absence  of  any  agreement  that  he  should  re- 
ceive interest. — ^Tirrell  vs.  Jones,  39  Cal.  656, 
657. 

11.  Amount    found    dne    vnder    contract. — 

Plaintiff  Is  entitled  to  interest  on  amount 
found  to  be  due  under  written  contract  where 
price  of  article  sold  was  fixed  in  contract,  and 
amount  that  plaintiff  should  recover  was  cap- 
able of  being  made  certain  by  calculation. — 
Ryland  vs.  Heney,  130  Cal.  426,  430,  62  Pac. 
Rep.  616. 

la.  From  time  of  llllns  complaint. — Interest 
on  amount  of  damages  found  may  properly  be 
allowed  from  the  date  of  the  filing  of  the  com- 
plaint.—Cutting  F.  P.  Co.  vs.  Canty,  141  Cal. 
692,  699,  75  Pac.  Rep.  664,  666. 

18.     l^liere  all  uncertainty  Is  removed  as  to 

what  sum  plaintiff  in  action  to  recover  on 
benefit  certificate  was  entitled  to  recover  at 
date  of  the  commencement  of  the  action,  inter- 
est may  be  allowed  from  and  after  that  date. — 
Himmelein  vs.  Supreme  Council  A.  L.  of  H. 
(Cal.  Aug.  80.  1893),  88  Pac.  Rep.  1130,  1182. 

14.  In  ault  for  breach  of  contract  the  court 
may  in  proper  case  allow  plaintiff  interest  upon 
amount  of  damage  sustained,  from  date  of 
filing  complaint.— Cutting  F.  P.  Co.  vs.  Canty, 
141  Cal.  692,  697,  75  Pac.  Rep.  664. 

15.  Interest  on  account,  prior  to  complaint. 
— In  action  for  work  and  labor  performed 
plaintiff  cannot  recover  interest  on  his  account 
previous  to  the  filing  of  his  complaint. — Mc- 
Fadden  vs.  Crawford,  89  Cal.  662,  663. 

16.  Demand  certain. — Where  plaintiff's  de- 
mand is  capable  of  being  made  certain  by  com- 
putation, interest  thereon  may  be  allowed  from 
time  that  it  became  due. — Martin  vs.  Ede,  103 
Cal.  157.  162,  87  Pac.  Rep.  199. 


17.  Demand  uncertain. — ^Under  this  section^ 
where  it  is  evident  from  complaint  and  from 
very  nature  of  subject-matter  of  action  that 
damages  sought  to  be  recovered  are  not  "dam- 
ages certain,  or  capable  of  being  made  certain 
by  calculation,"  interest  thereon  cannot  be  re- 
covered.— Ferrea  vs.  Chabot,  121  Cal.  238,  287, 
53  Pac.  Rep.  689,  1092. 

18.  Vested  right  of  recovery. — ^Thls  section 
awards  interest  to  every  person  that  is  en- 
titled to  recover  damages  certain,  or  capable 
of  being  made  certain  by  calculation,  where 
right  of  recovery  is  vested  in  him  on  particular 
day. — Easterbrook  vs.  Farquharson,  110  Cal. 
311,  316,  42  Pac.  Rep.  811. 

10.  In  replevlny  plaintiff  is  entitled  to  inter- 
est of  value  of  property  at  date  of  taking,  but 
cannot  recover  money  expended  by  him  in  pur- 
suit of  property. — ^Kelly  vs.  McKibben*  54  Cal. 
192,  194. 


20.  Upon     recovery     of    personal    property^ 

correct  measure  of  damages  is  highest  market 
value  within  reasonable  time  after  it  was 
taken,  with  interest — Page  vs.  Fowler,  89  Cal. 
412,  426,  2  Am.  Rep.  462. 

21.  Detention      of      pcraonal      property. — A 

party  is  not  entitled  to  gross  sum  for  dam- 
ages for  detention  of  personal  property  and 
to  interest  upon  value  of  property  from  time 
it  was  taken. — Freeborn  vs.  Norcross,  49  CaL 
813,  814. 

22.  Property  wrongfully  taken.  —  Interest 
is  recoverable  on  value  of  property  wrong- 
fully taken  from  day  of  such  taking. — Schmidt 
vs.  Nunan,  68  Cal.  871,  374.  See  Page  vs.  Fow- 
ler, 89  Cal.  412,  2  Am.  Rep.  462;  Freeborn  vs. 
Norcross,  49  Cal.  818;  Kelly  vs.  McKlbben,  54 
Cal.  192. 

28.  Under  mechanic's  lien  law  owner  who 
is  prevented  from  paying  contractor  because 
of  service  of  claims  of  subcontractors  on  him 
is  not,  under  this  section,  liable  for  interest, 
and  demand  for  extras  does  not  draw  Inter- 
est until  amount  is  ascertained  by  Judgment 
of  court. — Stimson  vs.  Dunham,  C,  H.  Co.  (Cal. 
Feb.  14,  1906),  79  Pac.  Rep.  968,  970. 

24*  Employees  of  subcontractor. — ^Interest 
may  properly  be  allowed  upon  the  claims  of 
persons  employed  by  subcontractor,  at  fixed 
compensation,  and  court,  in  allowing  such 
claims,  with  interest,  may  make  amount 
thereof  lien  on  property  in  their  favor.— Ma- 
comber  vs.  Bigelow,  126  Cal.  9,  16,  68  Pac.  Rep. 
812. 


UNLiaUIDATBD  AND  UNCERTAIIV 
DAMAGES  cannot  be  recovered  under  this  sec- 
tion.—<:;oburn  vs.  QoodalU  72  Cal.  498,  1  Am.  St. 
Rep.  76,  14  Pac.  Rep.  190. 


§  3288.  IN  ACTION  OTHEB  THAN  OONTBAOT.  In  an  action  for  the  breach 
of  an  obligation  not  arising  from  contract,  and  in  every  case  of  oppression,  fraud, 
or  malice,  interest  may  be  given,  in  the  discretion  of  the  jury. 

History:   Enacted  March  21,  1872. 


1.  Applied,  dted,  eonstnted  referred  to,  etc 

2.  Allowance  of  interest — Gross  sum. 


3.  Same — May  be  g^ven  as  such. 

4.  Same — In  replevin. 

5.  Same — Detained  personal  propertj. 


6.  Interest  in  actions  for  wrongs. 

7.  Same — Breach  of  obligation. 

8.  Same — In  action  for  ne^Ucr^nce. 

9.  Liability  for  damages — Officers. 
10.  Same — Railroad  eompany. 
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11-13.  Same — ^Liability  of  principal. 

14.  Becovery   of    damages — No    damages   on 

account  of  profits. 

15.  Term  "compensation''  refers  to  what. 

16.  Avoidance  of  injury. 

17.  Damages  for  breach  of  contract. 

1.  APPIilEDy  CITESiy,  COXSTRVED,  RB- 
FERRED  TOy  etc.,  in:  Cobum  vs.  Goodall, 
72  Cal.  498,  509,  1  Am.  St.  Rep.  76,  14  Pac.  Rep. 
190  (construed);  Hewes  vs.  Germain  P.  Co., 
106  Cal.  441,  448,  39  Pac.  Rep.  853  (construed 
with  other  sections);  Kingr  vs.  Southern  Pac. 
Co..  109  Cal.  96,  99,  41  Pac  Rep.  786,  29  L. 
R.  A.  756  (referred  to). 

2.  ALI^01¥ANCB       OF       INTBRBST  —  GroM 

■Bin. — Party  is  not  entitled  to  grross  sum  for 
damagres  for  detention  of  personal  property 
and  to  interest  upon  value  of  property  from 
time  it  was  taken. — Freeborn  vs.  Norcross,  49 
Cal.  -313,   814. 

3.  May  be  slven  mm  ancli. — Where  interest 
may  be  griven.  it  may  bo  griven  as  such. — 
Hewes  vs.  Germain  F.  Co.,  106  Cal.  441,  448, 
39  Pac.   Rep.    853. 

4.  Ib  replevin^  If  value  of  property  has 
been  assessed  at  time  subsequent  to  taking:, 
interest  cannot  be  added  to  this  value  from 
time  of  taking  to  time  of  such  assessment. 
If  Judgement  is  not  entered  until  some  time 
after  verdict,  interest  cannot  be  included  in 
such  Judgment  from  time  of  verdict  to  entry 
of  Judgment. — Atherton  vs.  Fowler,  46  Cal.  323, 
326. 

5.  Detained  personal  property. — ^Measure  of 
damages  for  detaining  personal  property,  no 
circumstances  of  aggravation  being  shown, 
is  value  of  property  with  interest. — Dorsey  vs. 
Manlove,  14   Cal.   553,   565. 

«.     INTEREST  IN  ACTIONS  FOR  WRONGS. 

— If  no  question  of  fraud,  malice,  or  oppres- 
sion intervenes  law  limits  relief  to  compen- 
sation, and  measure  of  relief  is  purely  matter 
of  law. — Dorsey  vs.  Manlove,  14  Cal.  553,  555. 
A«  to  Interest  In  troTer  and  conversion,  see 
post  9  3336. 

7.  Breacli  of  obligation. — ^Under  this  sec- 
tion, interest  can  be  allowed  only  for  breach 
of  obligation  not  arising  from  contract,  and 
then  only  in  case  of  oppression,  fraud,  or 
malice. — Coburn  vs.  Goodall,  72  Cal.  498,  509, 
1  Am.   St.   Rep.   75,  14   Pac.  Rep.   190. 

8.  In  action  Cor  ncirllsence  causing  de- 
struction of  plaintiff's  property  by  fire,  it  Is 
error  to  Instruct  Jury  to  add  interest  from  date 
of  fire  on  such  sum  as  they  may  find  to  be 
amount  of  damage  caused.  If  verdict  is  for 
lump    sum,    modification    of    Judgment    cannot 


be  made. — King  vs.  Southern  Pac.  Co.,  109  Cal. 
96,  99.  41  Pac.  Rep.  786,  29  L.   R.  A.   766. 

9.  LIABILITY    FOR    DAMAGBS.— An    officer 

is  no  less  responsible  for  consequences  In 
malicious  act  than  private  person. — Nightin- 
gale vs.  Scannell,  18  Cal.  315,  325. 

10.  Railroad  company  is  liable  for  wrongful 
act  of  its  conductor  where  he  acts  outside  of 
scope  of  his  authority. — Kline  vs.  Central  Pac. 
R.  Co.,  37  Cal.  400,  409,  99  Am.  Dec.  282. 

11.  Principal  Is  responsible  for  his  agent's 
negligence,  omissions,  and  malfeasances  com- 
mitted in  regular  course  of  latter's  employ- 
ment, but  he  Is  not  liable  for  wilful  or 
malicious  acts  of  his  servants  or  agents  done 
without  authority  of  principal,  and  not  sub- 
sequently adopted  by  him. — Turner  vs.  North 
Beach   &  M.   R.   Co.,   84  Cal.   594,   599. 

la.  A  principal  la  liable  for  all  actual 
damage  resulting  from  malfeasances,  negli- 
gence, or  torts  of  his  servants  or  agents  In 
course  of  their  employment,  subject,  however, 
to  limitation  that  he  is  not  liable  for  torts 
or  negligence  of  his  agent  in  any  matter  be- 
yond scope  of  his  agency,  unless  he  expressly 
authorized  them  or  has  subsequently  adopted 
them. — Turner  vs.  North  Beach  &  M.  R.  Co., 
84  Cal.  594,  599. 

IS.  Though  principal  la  liable  for  actual 
damage  caused  by  act  of  his  agent  done  in 
usual  course  of  his  employment,  he  is  not 
answerable  for  wanton  and  malicious  act  done 
by  such  agent  without  principal's  consent,  ap- 
proval, or  subsequent  ratification. — Mendel- 
sohn  vs.   Anaheim  L.   Co.,   40  Cal.   657,   662. 

14.  RBCOVBRY  OF  DAMAGBS— No  dam- 
ageii  on  account  of  profits  which  plaintiff  may 
have  realized  can  be  recovered  where  there 
is  no  showing  as  to  what  such  profits  were. — 
Nightingale  vs.   Scannell,   18  Cal.   315,   326. 

15.  TBRM  "COMPBNSATION,"  when  applied 
to  action  for  taking  and  detaining  persona] 
property,  refers  solely  to  injury  done  to  prop- 
erty, and  not  to  any  collateral  or  consequential 
damages  resulting  to  owner  by  reason  of 
trespass. — Dorsey  vs.  Manlove,  14  Cal.  553, 
555. 

IB,  AVOIDANCB  OF  INJURY.— In  action 
for  washing  away  pay  dirt,  through  sluices 
on  mining  claim,  plaintiff  was  not  obliged  to 
avoid  injury  by  committing  trespass. — Wolf 
vs.   St.  Louis  I.  W.  Co.,   15  Cal.   319,  320. 

17.  DAMAGBS  FOR  BRBACH  OF  CON- 
TRACT in  preventing  plaintifT  from  complet- 
ing his  part  thereof  is  value  of  labor  and 
profit  he  could  fairly  have  derived  from 
work. — Cunningham    vs.   Dorsey,    6   Cal.    19. 


§  3289.  T.TMTT  OP  RATE  BY  CONTRACT.  Any  legal  rate  of  interest  stipu- 
lated by  a  contract  remains  chargeable  after  a  breach  thereof,  as  before,  until  the 
contract  is  superseded  by  a  verdict  or  other  new  obligation. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Bate  of  interest  being  stipulated. 

3.  Interest  on  amount  due  under  mechanic's  lien, 

4.  Money  demands  at  maturity  bear  interest  at 

rate  agreed  upon, 
C.  C— 137. 


1.  Applied^     dtedy     construed^     referred     to, 

etc.,  in:     Casey  vs.  Gibbons,  136  Cal.  368,  371, 
68   Pac.   Rep.    1032    (referred   to). 

2.  Rate  of  Interest  belns  stlpnlated  In  con- 
tract,    it     remains     chargeable     after     breach 


If 
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thereof,  as  before,  until  contract  Is  super- 
seded by  verdict  or  other  new  oblisration.— 
Casey  vs.  Gibbons,  136  CaL  868,  871.  68  Pac. 
Rep.    1032. 

8.  Interest  €»■  amoiiBt  due  «ader  mceluimlc^ 
llcB« — If,  at  time  plaintiff  commenced  action 
to  foreclose  mechanics'  lien,  he  had  rigrht  to 
recover  upon  amount  as  vested  in  him,  and 
it  was  capable  of  beingr  made  certain  by  cal- 


culation, he  is  entitled  to  recover  interest 
thereon  from  that  date. — Pacific  Mutual  L.  Ins. 
Co.  vs.  Fisher,  106  CaL  224,  234,  89  Pac.  Rep. 
768. 

4.  Money  demands  at  nuitnrlty  kenr  Ister- 
cst  at  rate  nsreed  npon. — If  no  rate  Is  agreed 
upon,  it  is  governed  by  statute. — Kohler  va 
Smith,  2  CaL  697,  66  Am.  Dec.  369. 


§3290.    AOOEPTANOE  OF  PBINOIPAL   WAIVES   CLAIM  TO   INTEBEST. 

Accepting  payment  of  the  whole  principal,  as  such,  waives  all  claim  to  interest 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Application  of  section. 

3.  Payment  of  principaL 


1.     Applied*    eltedy    eonstraed,    referred    to* 

etc.,  in:  Los  Angeles  vs.  City  Bank,  100  Cal. 
18,  22,  84  Pac.  Rep.  510  (applied);  Valentine 
vs.  Donohoe-Kelly  Banking  Co.,  138  CaL  191, 
194,  66  Pac  Rep.  881   (applied). 


9.  AppllcatloB  of  scctloii. — 'fhis  section  is 
broad  in  its  language  and  applies  to  express 
contracts. — Valentine  vs.  Donofaoe-Kelly  Bank- 
ing Co.,  133  CaL  191.  194,  65  Pac.  Rep.  381. 

S.  Paymeat  of  principal  bars  subsequent 
recovery  of  interest  In  separate  action  after 
payment  of  such  principaL — Los  Angeles  va 
City  Bank,  100  CslU  18,  82,  84  Pac  Rep.  610. 


ARTICLE  m. 

EXEMPLARY   DAMAGEa 

83294.    Exemplary  damages,  in  what  cases  allowed, 

§3294    EXEBIPLABY  DAMAGES,   IN  WHAT  OASES  ALLOWED.     In  an 

action  for  the  breach  of  an  obligation  not  arising  from  contract,  where  the  de- 
fendant has  been  guilty  of  oppression,  fraud,  or  malice,  exi)ress  or  implied,  the 
plaintiff,  in  addition  to  the  actual  damages,  may  recover  damages  for  the  sake  of 
example  and  by  way  of  punishing  the  defendant. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  421,  held  unconstitutional,  see  history, 
§  4  ante ;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c.  CDLXIII,  p.  621. 


1.  Applied,  cited,  construed,  referred  to,  etc  28. 

2.  Allowance  and  recovery — In  general.  29. 

3.  Same — For  personal  indignity.  30. 

4.  Same — Malicious   prosecution   of   process   of      31. 

law.  32. 

5.  Application  and  construction.  33. 

6.  Same— With  §3333.  34. 

7.  Same — Decision  in  Arzaga  vs.  YiUalba.  35. 

8.  Assault  upon  person.  36. 

9.  Same — Common  carrier.  37. 

10.  Same — Railway  company.  38. 

11.  Breach  of  contract — Common  law.  39. 

12.  Same— Where  defendant  is  wrong-doer.  40. 

13.  Counsel  fees  and  other  expenses.  41. 

14.  Evidence — Failure   of,  and   its   effect*  42. 

15.  Same — Proper  verdict.  43. 

16.  Same — -Necessity  of  proof.  44. 

17.  Same — Defendant  acting  fairly.  45. 

18.  Evidence  of  defendant's  wealth.  46. 

19.  Libelous  publications.  47. 

20.  Same— Malice.  48. 

21.  Malice  on  part  of  defendant.  49. 

22.  Motives  of  person. 

23.  Negligence,  simple.  60. 

24.  Oppression,  fraud,  or  malice.  61. 

25.  Same — Misjoinder  of  causes  of  action. 

26.  Personal  injury,  civil  action  for.  62. 

27.  Possession  of  property. 


Principal  is  answerable,  when. 

Same — Batification. 

Same — Trespass  by  agent. 

Same — Railroad  company. 

Same — Sheriff. 

Recovery  of  personal  property. 

Same — Conversion  of  personal  property. 

Same — ^For  conversion  of  wheat. 

Segregation  of  amounts. 

Seizure  upon  execution  under  void  judgment 

Slander,  action  for. 

Tort,  cases  of. 

Same — Committed  by  mistake. 

Same — Oppression,  fraud,  or  violence; 

Trespass. 

Same — Aggravating  circumstances. 

Same — Simple  trespass. 

Same — On  real  property. 

Same — Against  sheriff. 

Same — By  sheriff. 

Uncertain  damages. 

Verdict  is  excessive,  when  —  Ejected  from 
street-car. 

Same — Ejected  from  railroad  train. 

Verdicts  not  excessive  —  Malicious  prosecu- 
tion. 

Same — Loss  of  arm  from  negligence  of  rail- 
road. 


«Tt.  II,  ch.  I,  art.  III.] 
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n3.  Same — Negligence  in  causing  infant's  death. 

54.  Same — Ejected  from  railroad  train. 

55.  Wilful  misconduct. 

56.  Same — Necessity  of. 

57.  Words  "gross  carelessness/'  effect  of. 

58.  Wrongfully  causing  death. 

59.  Same — Damages  recoverable  under  statute. 
CO.  Same — Kecovery,  how  confined. 

1.  APPLIESD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TOy  etc..  In:  HirshberiT  vs.  Strauss, 
64  Cal.  272,  28  Pac.  Rep.  25S  (applied);  Burke 
vs.  L.evy,  68  Cal.  82,  8  Pac.  Rep.  627  (referred 
to);  St  Ores  vs.  McGIashen,  74  Cal.  148,  160. 
16  Pac.  Rep.  462  (applied);  Waters  vs.  Dumas, 
75  Cal.  66S»  666,  17  Pac.  Rep.  686  (cited); 
Bundy  vs.  Magriness,  76  Cal.  682,  634,  18  Pac. 
Rep.  668  (cited);  McCusker  vs.  Walker,  77 
Cal.  208,  212,  19  Pac.  Rep.  382  (referred  to); 
Yerlan  vs.  Linkletter,  80  Cal.  185,  137,  22  Pac. 
Rep.  70  (construed);  Arzagra  vs.  VUlalba,  86 
Cal.  191,  192,  24  Pac.  Rep.  666  (applied);  Har- 
ris vs.  Zanone,  98  Cal.  69,  71,  28  Pac.  Rep. 
845  (cited);  Gorman  vs.  Southern  Pac.  Co., 
97  Cal.  1,  6,  83  Am.  St.  Rep.  167,  81  Pac.  Rep. 
1112  (applied);  Domico  vs.  Domenlco  Cas- 
assa.  101  Cal.  411.  413.  35  Pac  Rep.  1024  (ap- 
plied); Childers  vs.  Mercury  P.  A  P.  Co.,  106 
Cal.  284,  289,  290.  45  Am.  St.  Rep.  40.  38  Pac.  Rep. 
903  (applied);  Taylor  vs.  Hearst,  107  Cal.  262, 
269.  40  Pac.  Rep.  392  (cited);  Live  Stock  G. 
P.  Co.  vs.  Union  S.  Co.,  114  Cal.  447,  450,  46 
Pan.  Rep.  286  (cited);  Avakian  vs.  Noble,  121 
Cal.  216.  218,  53  Pac.  Rep.  559  (referred  to); 
Harris  vs.  Smith,  132  Cal.  316,  319,  64  Pac. 
Rep.  409  (referred  to);  Jones  vs.  Sanders,  138 
Cal.  405,  414.  71  Pac.  Rep.  506  (construed); 
Maher  vs.  Wilson,  139  Cal.  514.  518.  73  Pac. 
Rep.  418  (construed  with  another  section); 
Greenberg:  vs.  Western  Turf  Assn.,  140  Cal. 
357,  868,  864.  73  Pac.  Rep.  1050  (construed); 
Foley  vs.  Martin,  142  Cal.  256.  260,  261,  100 
Am.  St.  Rep.  123.  71  Pac.  Rep.  165,  75  Id.  842 
(cited  and  referred  to);  Darden  vs.  Callasrhan 
(Cal.  Oct.  29.  1892),  81  Pac.  Rep.  268  (re- 
ferred to);  Spooner  vs.  Cady  (Cal.  May  8, 
1896).  44  Pac.  Rep.  1018,  1019  (applied);  Lo- 
throp  vs.  Golden  (Cal.  May  25,  1899),  67  Pac. 
Rep.   394,   895    (referred   to). 

As  to  danuiKes  for  vnroBKs  seBemUy^  see 
post  9  8888  et  seq. 

Aa  to  penal  danases,  see  post  S  3844  et  seq. 

Allowance  of  exemplary  damasea — In  sren- 
eral. — See  notes  27  Am.  Dec.  684-689;  50  Am. 
Dec    767-775;  28  Am.   St.   Rep.   870-883. 

Same — ^A^alnat  corporations. — See  notes  28 
Am.  St.  Rep.  876,  877;  59  Am.  St.  Rep.  589-609. 

SanftC — Against  n&unldpal  corporations. — 
See  note  69  Am.  St.  Rep.  602. 

Same — For  vrron^rfvl  injnrles  to  anlntala.^- 
Bee  post  9  8840. 

Santc — For  vrronicfnl  or  mallclonii  attach* 
meat. — See  note  68  Am.  St.  Rep.  266-280. 

Same — lilablllty  of  principal  or  master  for 
act  of  ascnt  or  servant. — See  note  62  Am.  Dec. 
379-n89. 

2.  AliLOl^ANCB  AND  RBCOVERY  —  In 
Kcncral. — It  is  proper  to  allow  exemplary 
damasres  where  the  facts  justifying:  them  are 
set  forth  in  the  complaint,  and  the  allegratlons 
are  sustained  by  the  evidence. — Foley  vs. 
Martin,  142  Cal.  256,  260,  100  Am.  St.  Rep. 
123,   71  Pac.  Rep.  165,  76  Id.  842. 


8.  For  personal  indignity. — Statute  author- 
izing  asTfirrieved  party  excluded  from  any 
place  of  amusement,  includlngr  race  tracks,  to> 
recover  one  hundred  dollars  in  addition  to 
his  actual  damagre  for  such  exclusion,  runs 
current  with  this  section,  and,  notwithstand- 
ing  Imposition  of  one  hundred  dollars  penalty, 
plaintiff,  in  proper  case,  may  recover  damag^es^ 
given  by  way  of  example,  for  personal  In- 
dignity and  wrongr  which  have  been  put 
upon  him. — Greenberg  vs.  Western  Turf  Assn.» 
140  Cal.  357,  864,  73  Pac.  Rep.  1050. 

4.  Malicious  proocentlon  of  process  of  lavr* 

— It  seems  that  greater  damages  may  be  re- 
covered In  suit  for  malicious  prosecution  of 
process  of  law  than  in  action  for  taking  and 
detention  of  plaintiff's  property. — McCusker 
vs.  Walker,  77  Cal.  208,  212.  19  Pac.  Rep.  382. 

5.  APPLICATION    AND    CONSTRUCTION. — 

This  section  of  code  is  not  applicable  to  action 
to  recover  damages  for  conversion  of  per- 
sonal property. — Darden  vs.  Callaghan  (CaU 
Oct  29,  1892).  31  Pac.  Rep.  263. 

«.  With  8  8888.— This  section  and  S  3833  botb 
relate  to  breach  of  obligration  "not  arising 
from  contract,"  and  only  difference  between, 
them  as  to  liability  for  breach  Is  based  upon 
presence  or  absence  of  "oppression,  fraud,  or 
mallce."  In  absence  of  oppression,  fraud,  or 
malice,  actual  or  presumed,  only  actuals 
or  compensatory  damages  can  be  given. — 
Maher  vs.  Wilson,  189  CaL  614,  518,  78  Pao. 
Rep.  418. 

7.  Decision  In  Anasa  vs.  Vlllalba,  85  Cal. 
191,  192,  24  Pac.  Rep.  656,  was  given  under 
this  section,  and  upon  ground  that  there  had 
been  shown  such  oppression  on  defendant's  part 
as  to  justify  award  of  exemplary  damages. — 
Harris  vs.  Smith,  132  Cal.  316,  819,  64  Pac. 
Rep.  409. 

8.  ASSAULT  UPON  PBRSON.— Exemplary 
damages  may  be  given  for  wanton,  malicious, 
oppressive,  or  unprovoked  assault  upon  per- 
son.— Wade  vs.  Thayer,  40  Cal.  678,  685;  Bundy 
vs:  Maginess,  76  Cal.  532,  534,  18  Pac.  Rep.  668. 

9«  A  common  carrier  liable  to  punitive 
damages  for  wanton,  malicious,  or  tortious 
breach  of  his  duty. — Mendelsohn  vs.  Anaheim 
L.  Co..  40  Cal.   657,  662. 

10.  A  railway  contpany  is  not  liable  for  any 
malicious  and  wanton  conduct  of  its  conductor 
in  ejecting  passenger  from  street  or  railroad 
car,  and,  if  liable  at  all,  its  liability  must  be 
confined  to  actual  injury  which  plaintiff  suf- 
fered.— Turner  vs.  North  Beach  &  M.  R.  Co.. 
34  Cal.  694,  599. 

11.  BREACH  OF  CONTRACT — The  common 
law,  in  actions  founded  upon  breach  of  con- 
tract, adheres  with  great  tenacity  to  rule 
which  excludes  all  inquiry  into  motive  or 
animus  of  contracting  parties,  and  limits 
damages  to  direct  pecuniary  loss  resulting 
from  breach. — Jones  vs.  Steamship  Cortes,  17 
Cal.   487,  496,  79  Am.  Dec.  142. 

12.  "Where     defendant     Is     wrong-doer     In 

breaking  his  contract  greater  latitude  is  al- 
lowed Jury  in  assessing  damages. — Jones  vs. 
Steamship  Cortes,  17  Cal.  487,  490,  79  Am.  Dec* 
142. 

18.  COUNSE2L  FBBS  AND  OTHER  EX- 
PBNSES. — In  action  for   trespass  in  breaking 
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and  entering  plaintiff's  rooms  and  destroyinfir 
his  property  counsel  fees  and  other  expenses 
errowinsT  out  of  litlgration  form  no  part  of 
actual  damas^es.  Actual  damagres  only  can 
be  awarded. — Falk  vs.  Waterman,  49  Cal.  224, 
226. 

14.  BVIDBNCIB— Failure  of»  and  Its  effect. — 

If  evidence  in  record  fails  to  show  that  actual 
damage  sustained  by  plaintiff  was  as  great  as 
the  amount  of  verdict*  the  jury  is  not  author- 
ized to  give  exemplary  damages  unless  there 
was  some  evidence  of  oppression,  fraud,  or 
malice. — Domico  vs.  Casassa,  101  Cal.  411,  413, 
35  Pac.  Rep.  1024. 

15.  Proper  verdict. — If  evidence  establishes 
aggravated  case  of  hardship  and  oppression 
verdict  for  damages  commensurate  with  in- 
juries sustained  is  proper. — Jones  vs.  Steam- 
ship Cortes,  17  Cal.  487,  496,  79  Am.  Dec.  142. 

10.  Necessity  of  proof. — In  action  to  recover 
damages  for  the  detention  of  personal  prop- 
erty, plaintiff,  upon  proof  of  oppression,  fraud, 
or  malice,  may  be  awarded  exemplary  dam- 
ages, but  without  such  proof  he  is  entitled 
to  such  damages  as  will  compensate  him  for 
all  detriment  approximately  caused  by  wrong 
complained  of. — Live  Stock  G.  P.  Co.  vs.  Union 
S.  Co.,  114  Cal.  447,  460,  46  Pac.  Rep.  286. 

17.  Defendant  actlnff  fairly. — If  no  oppres- 
sion, fraud,  or  malice  has  been  shown  on  part 
of  defendant,  plaintiff  is  not  entitled  to 
exemplary  damages,  particularly  where  de- 
fendant appears  to  have  acted  fairly  towards 
plaintiff  in  all  respects  and  to  have  simply 
performed  duties  required  of  him  by  law  as 
public  officer. — Spooner  vs.  Cady  (Cal.  May 
8,  1896),  44  Pac.  Rep.  1018,  1019. 

18.  KVIDBNCE  OF  THE  DEFENDANT'S 
IVEALTH  is  admissible  for  purpose  of  gradu- 
ating the  amount  of  punitive  damages  which 
it  is  proper  to  award. — Greenberg  vs.  Western 
Turf  Assn..  140  Cal.  867,  364.  73  Pac.  Rep. 
1050. 

As  to  malice,  fraud,  or  oppre««ioBy  seaerally^ 
see  pars.   24-26   this  note. 

10.  LIBELOUS  PUBLICATIONS. — Exemplary 
damages  may  be  based  alone  upon  publication 
libelous  per  se. — Chllders  vs.  Mercury  P.  &  P. 
Co.,  106  Cal.  284,  290,  46  Am.  St.  Rep,  40,  38  Pac. 
Rep.  903. 

ao.  Malice. — In  action  for  libel  where  de- 
fendant has  been  guilty  of  malice,  actual  or 
presumed,  Jury,  in  addition  to  actual  damages, 
may  give  damages  for  sake  of  example  and  by 
way  of  punishing  defendant. — Taylor  vs. 
Hearst,  107  Cal.  262,  269,  40  Pac.  Rep.  392. 

21.  WHEN  MALICE  ON  PART  OF  DE- 
FENDANT is  established  as  fact,  exemplary 
damages  may  be  recovered,  and  this  malice 
may  be  "actual  or  presumed,"  and  it  will  be 
assumed  that  word  "actual."  as  used  in  this 
section,  means  "express." — Chllders  vs.  Mer- 
cury P.  &  P.  Co.,  106  Cal.  284,  289,  46  Am.  St. 
Rep.  40,  38  Pac.  Rep.  903. 

As  to  malice  In  conversion  of  wheat,  see  par. 
85  this  note. 

Libel  or  slandery  hovr  stated  In  complaint. 
See  Code  Civ.  Proc.  f  460. 

22.  MOTIVES  OF  ONE  PERSON  cannot  be 
given  as  evidence  in   aggravation   of  damages 


against  another. — ^Nightingale  vs.  Scannell,  IS 
Cal.  315,  326. 

as.  NEGLIGENCE,  SIMPLE. — ^Actual  dam- 
ages only  are  recoverable  in  cases  of  simple 
negligence. — ^Moody  vs.  McDonald,  4  Cal.  297. 

24.     OPPRESSION,    FRAUD,    OR   MALICE.— 

Oppressive  or  malicious  act  by  defendant  in 
purchasing  property  with  knowledge  of  ex- 
istence of  and  easement  thereon,  and  of 
plaintiff's  legal  title,  and  refusing  to  permit 
existence  of  such  easement,  inflicts  direct  and 
serious  injury  upon  plaintiff's  property,  to 
which  such  easement  was  appurtenant,  and  Jus- 
tifies award  of  exemplary  damages. — Jones  vs. 
Sanders,  138  Cal.  405,  414.  71  Pac.  Rep.  506. 

28.     Misjoinder  of  causes  of  action. — ^There  is 

no  misjoinder  of  causes  of  action  where  plain- 
tiff, in  action  for  conversion,  claims  damages 
for  malicious  acts  of  defendant  in  tearing 
down  fences  and  buildings  where  property  was 
situated  and  where  evident  purpose  of  pleader 
was  to  bring  case  within  above  section,  allow- 
ing exemplary  damages  in  case  defendant  has 
been  guilty  of  oppression  or  malice. — Lothrop 
vs.  Golden  (Cal.  May  25,  1899),  67  Pac  Rep. 
894,  395. 

Effect  of  absence  of  oppression,  frasd,  or 
malice. — See  par.  6  this  note. 

23.  IN  Civil.  ACTION  FOR  PERSONAL  IN- 
JURY vindictive  damages  may  be  given 
though  act  is  punishable  by  criminal  prosecu- 
tion.— Wilson  vs.  MIddleton,  2  Cal.  54. 

27.  POSSESSION  OF  PROPERTY  under  pro- 
visional process  does  not  affect  plaintiff's  riglit 
to  recover  exemplary  damages. — ^Arzaga  vs. 
Villalba.  85  Cal.  191,  24  Pac  Rep.  656. 

28.  PRINCIPAL   IS    ANSIVERARLE   for   all 

actual  damages  caused  by  his  agents  and  ser- 
vants in  performance  of  their  duties,  but  is  not 
answerable  for  their  wanton  and  malicious 
acts  done  without  his  consent  or  approval— 
Wade  vs.  Thayer,  40  Cal.  678,  685. 

20.  Ratlflcatlon. — ^Where  plaintiff  desires  to 
charge  principal  with  vindictive  damages  on 
ground  of  ratification  he  should  make  his 
cause  of  action  complete  before  commencing 
It  by  informing  principal  of  fact  and  giving 
him  opportunity  of  redressing  wrong  before 
being  forced  to  defend  It. — Foley  vs.  Martin, 
142  Cal.  256,  260,  100  Am.  St.  Rep.  123,  71  Pac. 
Rep.  165,  75  Id.  142. 

SO.  Trespass  by  aarent. — ^In  action  to  recover 
damages  for  trespass  committed  by  agent  in 
seizing  and  carrying  away  from  plaintiff's  pos- 
session quantity  of  raisins,  principal  Is  liable 
in  exemplary  damages  where  there  was  ex- 
press precedent  authority  by  him  for  wrong- 
ful act  complained  of. — Avaklan  vs.  Noble,  121 
Cal.  216,  219.  53  Pac.  Rep.  659. 

81.  Railroad  company  Is  not  liable  In  exem- 
plary damages  for  any  malicious  or  wanton 
conduct  of  its  conductor  in  wrongfully  eject- 
ing passenger  from  train  unless  act  complained 
of  was  done  with  authority,  express  or  im- 
plied, of  such  company  or  was  subsequently 
adopted  by  it. — Warner  vs.  Southern  Par.  Co., 
113  Cal.  105.  106,  54  Am.  St.  Rep.  327,  45  Pac 
Rep.  187. 

32.  SHERIFF — Exempt  from  the  peaalty  of 
exemplary  damages  where  he  has  not  author* 
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Ized  or  ratified  misconduct  of  his  deputy; 
otherwise.  If  he  has  ratified  acts  of  such  dep- 
uty.— Foley  vs.  Martin.  142  Cal.  256,  263.  100 
Am.  St.  Rep.  123.  71  Pac.  Rep.  166.  75  Id.  142. 

83.  RBCOVfiRY  OF  PERSONAL  PROP- 
ERTY.— Exemplary  damasres  may  be  grlven  In 
action  for  recovery  of  personal  property  If 
there  Is  malice,  etc. — Arzasra  vs.  Vlllalba,  85 
Cal.  191,  193,  24  Pac.  Rep.  656. 

34.  Conversion  of  personal  property. — Ex- 
emplary damasres  may  be  recovered  either  In 
action  for  recovery  of  property  or  for  Its  con- 
version.— Arzagra  vs.  Vlllalba,  85  Cal.  191,  194, 
24  Pac  Rep.  656. 

35.  For  conversion  of  wheat  not  shown  to 
have  been  taken  with  malice  or  oppression 
plaintiff  is  entitled  only  to  compensation  for 
conversion.  He  cannot  recover  punitive  dam- 
ages therefor. — Abbott  vs.  '76  Land  and  Water 
Co.,  108  Cal.  607.  610,  87  Pac.  Rep.  527. 

36.  SBGREGATION  OF  AMOUNTS. — ^If  com- 
plaint states  facts  which  Justify  recovery  of 
exemplary  damagres,  court  In  Its  flndlngrs  need 
not  segrresrate  amount  of  actual  damaeres  from 
amount  srlven  as  exemplary  damagres  unless 
requested  so  to  do. — Foley  vs.  Martin,  142  Cal. 
256.  261,  100  Am.  St  Rep.  123,  71  Pac.  Rep.  165, 
75  Id.  842. 

87.  SESIZIJRB  UPON  BXBCUTION  UNDER 
VOID  JUDGMENT. — Exemplary  damaRes  can- 
not be  allowed  for  seizure  of  stock  of  STOods 
under  execution  upon  void  Judi^ment. — Selden 
vs.  Cashman,  20  Cal.  66,  67,  81  Am.  Dec.  93. 

SS.  IN  ACTION  FOR  SLANDER  Jury  is  sole 
Judsre  of  amount  of  damagres  to  be  awarded, 
and  court  will  not  Interfere,  unless  amount 
awarded  by  them  shows  that  Jury  were  under 
influence  of  passion  or  prejudice. — Harris  vs. 
Zanone,  93  Cal.  59,  72,  28  Pac.  Rep.  845. 

311.  IN  CASES  OF  TORT»  exemplary  dam- 
agres are  not  confined  to  cases  in  which  malice 
on  part  of  defendant  appears. — St.  Ores  vs.  Mc- 
Giashen,  74  Cal.  148,  160,  16  Pac.  Rep.  452. 

40.  Committed  bT  ntlstake. — ^Tort  committed 
by  mistake  in  asserting:  supposed  rigrht,  or 
without  any  actual  wrongr  Intention  or 
without  such  recklessness  or  negrllsence  as 
evinces  malice  or  conscious  dlsregrard  of 
rlgrhts  of  others,  will  not  warrant  givingr  of 
punitive  damages. — Lyles  vs.  Perrin,  119  Cal. 
264.  266,  51  Pac.  Rep.  332. 

41.  Oppresslotty  fravd,  or  violence. — ^Under 
this  section  Jury  in  action  of  tort  for  breach  of 
duty  is  authorized  to  g^lve  exemplary  damages 
whor<)  defendant  guilty  of  oppression,  fraud, 
or  violence,  actual  or  presumed. — Gorman  vs. 
Soutnern  Pac.  Co.,  97  Cal.  1,  7,  33  Am.  St.  Rejh 
167,  31  Pac.  Rep.  1112. 

Asaanlt  vpon  person. — See  par.  8  this  note. 

42.  TRESPASS. — If  trespass  is  committed 
from  wanton  or  malicious  motives  or  reckless 
disregard  of  rights  of  others  or  under  circum- 
stances of  great  hardship  and  oppression, 
measure  and  amount  of  damages  are  matters 
for  Jury  alone.  In  such  cases  court  will  not 
disturb  verdict  on  ground  that  damages  are 
excessive,  unless  amount  of  damage  is  so  dis- 
proportionate to  injury  proved  as  to  make  It 
clear  that  Jury.  In  rendering  verdict,  must  have 
acted  under  influence  of  passion  or  prejudice.— 
Russell  vs.  Dennlson,  45  Cal.  337,  342. 


43.  Anmvatins  circvnastances. — If  trespass 
is  not  accompanied  by  any  circumstances  tend- 
ing to  aggravate  the  offense  and  is  sufficient 
to  Justify  exemplary  or  vindictive  damages, 
law  applies,  in  all  cases,  same  uniform  meas- 
ure of  relief. — Dorsey  vs.  Manlove,  14  Cal.  553, 
658. 

44.  Simple  trespass.  —  Exemplary  damages 
cannot  be  allowed  in  case  of  simple  trespass. — 
Selden  vs.  Cashman,  20  Cal.  66,  67,  81  Am. 
Dec.  98. 

45.  Upon  real  property.  —  In  action  for 
wanton  and  malicious  trespass  upon  real  prop- 
erty, where  special  facts  in  aggravation  of 
damages  are  set  out  in  complaint,  and  proofs 
are  sufiicient,  exemplary  damages  may  be  al- 
lowed.— ^Waters  vs.  Dumas,  75  Cal.  563,  566,  17 
Pac.  Rep.  685. 

44L  Avalnst  sheriff. — ^Vindictive  or  exem- 
plary damages  may  be  awarded  in  case  of 
malicious  trespass  against  sheriff. — Nightin- 
gale vs.  Scannell,  18  Cal.  816,  825. 

47.  Ry  sheriff. — If  trespass  Is  committed  by 
sheriff  by  reason  of  abusing  his  authority  in 
serving  process  on  plaintiff,  exemplary  dam- 
ages may  be  allowed. — Foley  vs.  Martin,  142 
Cal.  256,  260,  100  Am.  St  Rep.  128,  71  Pac.  Rep. 
165,  76  Id.  842. 

48.  UNCERTAIN  DAMAGES.— Damages  not 
certain,  or  capable  of  being  made  certain  by 
calculation,  cannot  be  made  to  bear  interest 
under  this  section.  Interest  prior  to  Judgment 
for  damages  sustained  by  failure  to  furnish 
water  for  Irrigating  and  other  purposes  cannot 
be  allowed  on  such  Judgment,  as  such  damages 
were  then  unliquidated  and  uncertain. — Ferrea 
vs.  Chabot  (CaL  June  20,  1898),  63  Pac.  Rep. 
689,  690. 

49.  VERDICT  IS  EXCESSIVE,  WHEN  — 
Ejected  front  street-car. — A  verdict  against 
railroad  company  for  seven  hundred  and  fifty 
dollars  damages  on  account  of  plaintiff  being 
ejected  from  street  railroad  car  belonging  to 
defendant  is  excessive  where  there  is  no  proof 
to  show  any  complicity  between  conductor  and 
company  in  respect  to  any  wanton  or  malicious 
injury  to  plaintiff. — Turner  vs.  North  Beach  & 
M.  R.  Co.,  34  Cal.  694-599. 

BO.  Ejected  from  railroad  train. — A  verdict 
of  Ave  thousand  dollars  damages  for  wrong- 
fully ejecting  passenger  from  railroad  train 
is  excessive  where  plaintiff  suffered  no  serious 
injury  and  claimed  only  ten  dollars  for  loss  of 
time  and  five  dollars  for  doctor's  fee,  and 
where,  under  any  view  of  case,  damages  award- 
ed should  not  have  exceeded,  at  utmost 
limit,  few  hundred  dollars. — ^Warner  vs.  South- 
ern Pac.  Co.,  113  Cal.  105,  110,  111,  64  Am.  St. 
Rep.  827.  45  Pac.  Rep.  187. 

Excessive  damages  as  irround  for  new  trial. 
See  i  656    Code  Civ.  Proc.  subd.  6. 

51.  VERDICTS  NOT  EXCESSIVE— Malicious 
prosecution. — ^Verdict  of  seven  thousand  dol- 
lars damages  for  malicious  prosecution  Is  not 
excessive  where  it  is  not  clear  that  such 
amount  is  disproportionate  to  injury  received. 
— Russell  vs.  Dennlson,  46  Cal.  337,  342. 

69.  LfOBs  of  aruK  from  nearllarence  of  rail* 
road  company. — ^Verdict  of  ten  thousand  dol- 
lars for  loss  of  arm  caused  by  gross  negli- 
gence of  railroad  company  is  not  excessive.--* 
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Robinson  vs.  Western  Pac.  R.  Co.,  48  CaL  409, 
426. 

58.     Neffllsence  Is  eaiuilMS  laiant's  death. — 

Verdict  of  five  thousand  dollars  for  neerligrence 
In  causing:  infant's  death  will  not  be  regarded 
as  excessive. — Myers  vs.  San  Francisco,  43  Cal. 
215,  218. 

S4.  ESJected  from  railroad  trala. — ^Verdict 
for  plaintiff  for  five  hundred  dollars  for  being: 
ejected  from  railroad  train  because  he  refused 
to  pay  fare  second  time  is  not  excessive  where 
nothing*  appears  to  show  that  Jury  acted  under 
influence  of  passion  or  prejudice. — Qorman  vs. 
Southern  Pac.  Co.,  97  Cal.  1,  7,  83  Am.  St.  Rep. 
167,  31  Pac.  Rep.  1112. 

05.  WILFUL  MISCONDUCT.— No  exemplary 
damages  should  be  allowed  where  there  is 
no  evidence  of  any  lawful  design  or  wilfulness 
of  conduct  tending  to  aggravate  offense. — Sel- 
den  vs.  Cashman,  20  Cal.  66,  67,  81  Am.  Dec.  93. 

56.  Necessity  of. — ^Under  this  section  exem- 
plary damages  can  be  recovered  only  where 
act  complained  of  is  result  of  wilful  miscon- 
duct.— Yerlan  vs.  Linkletter,  80  Cal.  186,  188, 
23  Pac.  Rep.  70. 


07.     THIS  l¥ORDS  "GROSS  CARELESSNESS** 

Of  themselves  will  not  warrant  verdict  for 
vindictive  'or  punitive  damages  unless  defend- 
ant was  guilty  of  oppression,  fraud,  or  malice, 
actual  or  assumed. — ^Yerlan  vs.  Linkletter,  80 
Cal.  135,  187,  22  Pac.  Rep.  70. 

6&  WRONGFULLY  CAUSING  DEATH.— Ex- 
emplary damages  may  be  awarded  for  Infant's 
death  caused  by  another's  wrongful  negli- 
gence.— ^Myers  va  San  Francisco,  42  CaL  215, 
217. 

SO.     Danuiges  recoverable  onder  atatnte.— In 

action  under  statute  for  wrongfully  causing 
death,  exemplary  or  vindictive  damages  cannot 
be  allowed. — ^Munro  vs.  Pacific  Coast  D.  &  K 
Co.,  84  Cal.  616,  627,  18  AnL  St.  Rep.  248,  24  Pac. 
Rep.  303. 

M.  Recovery,  how^  conflMod. — ^In  an  action 
under  statute  for  negligence  in  wrongfully 
causing  death,  damages  must  be  confined  to 
pecuniary  loss  suffered  by  kindred  and  loss  of 
comfort,  society,  support,  and  protection  of 
deceased. — Munro  vs.  Pacific  Coast  D.  &  R.  Co., 
84  Cal.  616,  627.  18  Am.  St.  Rep.  248.  24  Pac. 
Rep.  308. 


CHAPTER  11. 

MEASURE   OF   DAMAQEa 

Article  I.  Damages  for  Breach  of  Contract,  SS  3300-3319. 

II.  Damages  for  Wrongs,  §S  3333-3341. 

III.  Penal  Damages,  §$3344-3348. 

XV.  General  Provisions,  §§  3353-3360. 


ARTICLE  L 

DAMAGES  FOR  BREACH  OP  CONTRACT. 


S  3300.  Measure  of  damages  for  breach  of 
contract. 

§  3301.    Damages  must  be  certain. 

S  3302.  Breach  of  contract  to  pay  liquidated 
sum. 

S  3303.    Dishonor  of  foreign  bills  of  exchange. 

§.3304.  Detriment  caused  by  breach  of  coven- 
ant of  seizin,  etc.    What  is. 

§  3305.  Detriment  caused  by  breach  of  coven- 
ant against  encumbrances,  is  what. 

§  3306.  Breach  of  agreement  to  convey  real 
property. 

§  3307.  Breach  of  agreement  to  buy  real  prop- 
erty. 

§  3308.  Breach  of  agreement  to  sell  personal 
property,  not  paid  for. 

§  3309.  Breach  of  agreement  to  sell  personal 
property  paid  for. 


§  3310.  Breach  of  agreement  to  pay  for  per- 
sonal property  sold. 

§  3311.  Breach  of  agreement  to  bay  personal 
property. 

§  3312.  Breach  of  warranty  of  title  to  personal 
property. 

§  3313.  Breach  of  warranty  of  quality  of  per- 
sonal property. 

§  3314.  Breach  of  warranty  of  quality  for 
special  purpose. 

§  3315.  Breach  of  carrier's  obligation  to  re- 
ceive goods,  etc. 

§  3316.  Breach  of  carrier's  obligation  to  de- 
liver. 

§  3317.    Carrier's  delay. 

§  3318.    Breach  of  warranty  of  authority. 

§  3319.    Breach  of  promise  of  marriage. 


§  3300.    MEASURE  OF  DABIAGES  FOR  BREACH  OF  CONTRACT.    For  the 

breach  of  an  obligation  arising  from  contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this  code,  is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would  be  likely  to  result  therefrom. 

History:    Enacted  March  21,  1872;   amended  March  30,  1874,  Code  Amdta. 
1873-4,  p.  266. 

1.  Applied,  cited,  construed,  referred  to,  etc.  3.  Arbitrary  rule  declared. 

2.  Accrual    of    damages    after    commencement        4.  Arbitration — Damages  for  revoking  sabmis- 

of  action.  sion  to. 
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5.  Attachment  bond  ifr  eoniraet  within  rule. 

6.  Attorneys'  fees — Commissioners'  note. 

7.  Common  law  declared. 

8.  Employment — Wrongfully  terminated  by  em- 

ployer. 

9.  Excessive  damages  awarded* 

10.  Findings  of  court. 

11.  Indemnity  is  not  given. 

12.  Interest  as  damages. 

13.  Lessee's    abandonment    of    premises    during 

term. 

14.  Price  agreed  to  be  paid  for  services. 

15.  Prospective  profits — Hule  aa  to  allowance  for. 

16.  "Proximately  caused,"  etc 

17.  Same — Building  contract. 

18.  Same — Mental  anguish. 

19.  Same — Same  rule  for  breach  of  eontraet  and 

tort. 

20.  Same — Undertaking  in  attachment. 

21.  Rebuttal  of  presumption — ^Instruction* 

22.  Special  damages. 

1.  APPLIESDy  CITBDy  CONSTR17BD»  RIC* 
FBRRBD  TOy  etc.,  In:  Empire  O.  Mln.  Co.  vs. 
Bonania  Q.  Min.  Co.,  67  Cal.  406.  408.  7  Pac, 
Rep.  810  (referred  to);  Friend  AT.!*  Co.  vs. 
Miller,  67  Cal.  464,  466.  8  Pac.  Rep.  40  (con- 
strued); Respini  vs.  Porta,  89  Cal.  464,  466,  23 
Am.  St.  Rep.  488.  26  Pac.  Rep.  967  (applied); 
Elder  vs.  Kutner,  97  Cal.  490,  498,  82  Pac.  Rep. 
568  (applied);  Smith  vs.  Los  Angreles  A  P.  R. 
Co.,  98  Cal.  210,  214,  33  Pac  Rep.  53  (construed 
and  applied);  Cederbergr  vs.  Roblaon,  100  Cal. 
93,  97,  84  Pac.  Rep.  625  (construed  and  ap- 
plied); Martin  vs.  Deetz,  102  Cal.  66,  68, 
41  Am.  St.  Rep.  151,  36  Pac.  Rep.  368  (cited); 
Gay  vs.  Dare,  103  C^l.  464.  468,  37  Pac.  Rep. 
466  (cited);  Shoemaker  vs.  Acker,  116  Cal.  239, 
244,  48  Pac.  Rep.  62  (cited);  Crow  vs.  San 
Joaquin  &  K.  R.  C.  &  I.  Co.,  130  Cal.  309,  314, 
62  Pac.  Rep.  562.  1058  (erroneously  said  by  offi- 
cial reporter  to  be  cited);  Westwater  vs.  Grace 
Church.  140  Cal.  339.  842,  78  Pac.  Rep.  1066 
(construed  and  applied). 

2.  Accrual  of  damagres  after  commeBcemcnt 
of  action. — See  ante  (3283  and  note. 

8.  ARBITRARY  RULE  DECLARED,  it  be- 
ing: possible  In  measuringr  damages  to  do  exact 
Justice. — Friend  &  T.  L.  Co.  vs.  Miller,  67  Cal. 
464,  466.  8  Pac.  Rep.  40. 

4.  ARBITRATION — Danasca  for  revoUnff 
•nbmloaloii  to. — See  Code  Civ.  Proe.  1 1290  and 
note. 

B.  ATTACHMENT  BOND  IS  CONTRACT 
within  this  section,  and  liability  of  obligors  is 
limited  by  Its  terms  and  conditions. — Elder  vs. 
Kutner,  97  Cal.  490,  493,  32  Pac  Rep.  663.  See 
McDonald  vs.  Fett.  49  Cal.  354. 

6.  ATTORNEYS'  FEES — The  Commlsaloii- 
crs'  note  says  that  "Counsel  fees  actually  paid 
to  secure  dissolution  of  injunction  constitute 
and  are  properly  allowed  as  damasres,"  and 
cites  Ah  Thaie  vs.  Quan  Wan.  3  Cal.  216; 
Prader  vs.  Purkett,  13  CaL  688;  Teschemacher 
vs.    Thompson,    18   Cal.    11. 

See  post  i  3336  and  note. 

Attorneys*  fees  as  element  of  damases. — See 
notes  12  Am.  Rep.  199,  200;  8  Am.  St.  Rep.  158- 

161. 
Attorneys'  fees  on  disaolntlon  of  Injunction. 

— See  notes  39  Am.  Rep.  13;  8  Am.  St.  Rep.  161. 


7.  COMMON  LAW  DBCLJLRED  by  section  so 
far  as  it  goes. — Friend  &  T.  L.  Co.  vs.  Miller, 
67  Cal.  464,  467,  8  Pac.  Rep.  40. 

&  EMPLOYMENT— Contract  of  wrongfully 
terminated  by  employer,  detriment  sustained 
includes  necessary  expenditures  in  making 
preparation  for  performing  contract,  expenses 
incurred  after  termination  of  employment  that 
grew  out  of  preparation  for  work  or  that  re- 
sulted from  enforced  idleness,  but  if  after  par- 
tial performance  completion  is  prevented  em- 
ployee should  not  be  allowed  entire  contract 
price  for  portion  of  work  completed  and  also 
outlay  of  performance. — Cederberg  vs.  Robi- 
son,  100  Cal.  93,  97-99,  84  Pac.  Rep.  625. 

Servant  iprrongfnlly  diseharsed — Meaanre  of 
damasea. — See  note  43  Am.  Dec.  20^214. 

0.  Bxceaslve  damaves  awrarded. — See  post 
I  8388  and  note. 

10.  Flndlnsa  of  court. — See  post  |  8304  and 
note. 

11.  INDEMNITY  in  its  broadest  sense  can- 
not and  ought  not  in  all  cases  to  be  obtained. — 
Friend  &  T.  U  Co.  vs.  Miller,  67  Cal.  464,  466. 
8  Pac.  Rep.  40. 

la.  Interest  as  damasca. — See  ante  1 8287 
and  note. 

IS.  LESSEE'S  ABANDONMENT  OF  PREM- 
ISES DURING  TERM  without  right  is  gov- 
erned by  this  section  rather  than  S  3302  as  to 
breach  of  contract  to  pay  liquidated  sum,  and 
lessor  is  not  entitled  to  recover  for  rent  of 
premises,  but  merely  compensation  for  injury, 
and  measure  of  damages  is  difference  between 
rent  which  he  was  to  receive  and  what  he  re- 
ceived, if  anything,  from  another  tenant  to 
whom  he  let  in  good  faith. — Respini  vs.  Porta, 
89  Cal.  464,  466,  28  Am.  St.  Rep.  488,  26  Pac. 
Rep.  967. 

See  post  S  8802  and  note. 

14.  Price  agreed  to  be  paid  for  aervlcea. — 

6ee  post  {  3302  and  note. 

15.  PROSPECTIVE  PROFITS  are  sometimes 
allowed  as  damages  for  breach  of  contract  or 
tort;  but  they  must  be  clear,  proximate,  and 
natural  results  of  the  wrong,  and  must  be  con- 
fined to  the  principal  thing  complained  of,  and 
to  its  naturally  attendant  consequences. — ^Mar- 
tin vs.  Deetz,  102  Cal.  55.  68,  41  Am.  St.  Rep. 
151.  36  Pac.  Rep.  368.  See  Muldrow  vs.  Norris,  2 
Cal.  74,  56  Am.  Dec.  313;  Stoddard  vs.  Tread- 
well,  26  Cal.  294,  308;  Hale  vs.  Trout,  36  Cal. 
229  (contract  of  sale);  Anderson  vs.  Taylor.  66 
Cal.  181,  132,  88  Am.  Rep.  62;  Wallace  vs.  Ah 
Sam,  71  Cal.  197,  200-203,  60  Am.  Rep.  634,  12 
Pac  Rep.  46;  Rice  vs.  Whitmore,  74  Cal.  619,  6 
Am.  St  Rep.  479,  16  Pac.  Rep.  601;  Lambert  vs. 
Haskell.  80  Cal.  611,  22  Pac.  Rep.  327  (profits 
interfered  with  by  injunction  recovered);  Haw- 
thorne vs.  Slegel,  88  Cal.  159,  167.  22  Am.  St. 
Rep.  291,  25  Pac.  Rep.  1114;  Tahoe  I.  Co.  vs. 
Union  I.  Co..  109  Cal.  242.  247-249,  41  Pac.  Rep. 
1020  (contract  of  sale);  Shoemaker  vs.  Acker. 
116  Cal.  239.  244.  245.  48  Pac.  Rep.  62;  Bryson  vs. 
McCone,  121  Cal.  153.  169,  63  Pac.  Rep.  637 
(profits  lost  by  breach  of  contract);  Crow  vs. 
San  Joaquin  &  K.  R.  C.  &  L  Co.,  130  Cal.  309. 
814.  62  Pac.  Rep.  662,  1058. 

Loss    of   prollta   aa    damages. — See    notes    69 
Am.  Dec.  725-727;  42  Am.  Rep.  461-465;  60  Am. 
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Rep.  488-496;  30  Am.  St.  Rep.  470,  471;  68  Am. 
8t.  Rep.  148;  63  Am.  St.  Rep.  916. 

16.  «PROXIMATBLY  GAUSBD,"  etc.,  means 
that  detriment  must  be  efficient  cause,  one 
that  necessarily  sets  other  causes  in  opera- 
tion, and  causes  which  are  merely  Incidental 
or  instruments  of  some  other  controlling 
ag:ency  are  not  proximate. — Smith  vs.  Los 
Angreles  &  P.  R.  Co.,  98  Cal.  210,  214,  33  Pac. 
Rep.  53;  Westwater  vs.  Grace  Church,  140  Cal. 
339.  342.  73  Pac.  Rep.  1055.  See  Friend  &  T.  L. 
Co.  vs.  Miller,  67  Cal.  464.  467,  8  Pac.  Rep.  40; 
Cederberg:  vs.  Roblson.  100  Cal.  93,  97-99.  34 
Pac.  Rep.  625;  Martin  vs.  Deetz,  102  Cal.  66, 
41  Am.  St.  Rep.  151,  36  Pac.  Rep.  368;  Shoe- 
maker vs.  Acker,  116  Cal.  239.  244.  245,  48  Pac. 
Rep.  62;  Ctow  vs.  San  Joaquin  &  K.  R.  C.  ft  L 
Co.,  130  Cal.  309.  814.  62  Pac.  Rep.  562.  1058. 

Delay  In  perfomumce  of  contract  by  bnycr.-^ 
See  post  I  3308  and  note. 

Honey  expended  by  buyer  In  preparing  coods 
for  shipment. — See   post   |  3808   and   note. 

Remote  and  proximate  damasca. — See  note  69 
Am.  Dec.  724,  725. 

17.  Bnlldlnv  contract. — Ordinarily  measure 
of  damagres  for  breach  of  building  contract  is: 
1.  If  payment  has  been  made,  the  cost  of  con- 
structing the  work;  2.  If  payment  has  not 
been  made,  the  excess  of  the  cost  of  the  work 
over  the  contract  price. — Wallace  vs.  Ah  Sam, 
71  Cal.  197,  201.  60  Am.  Rep.  534,  12  Pac.  Rep. 
46. 


18.  Mental  anirnlsb  Is  not  element  of  dam< 
agres  in  action  for  wrongful  discharge  of  mem- 
ber of  church  choir. — ^Westwater  vs.  Grace 
Church.  140  Cal.  339,  342,  73  Pac.  Rep.  1055. 

Healthy  reputation,  or  fcclins*  Injnred. — Sec 
post  I  8301  and  note  par. 

10.  Same  rale  for  breach  of  contract  aad 
tort  is  prescribed  by  statute. — Crow  vs.  San 
Joaquin  &  K.  R.  C.  ft  L  Co.,  130  Cal.  309,  314, 
62  Pac.  Rep.  562.  1058. 

See  post  I  8333  and  note. 

As  to  proximate  canoe  vrhere  defendant  hai 
committed  tort,  see  post  S  3333  and  note. 

SO.  Undertaking  In  attachment  does  not 
render  obligors  liable  for  remote  and  possible 
consequences,  but  for  proximate  consequences 
naturally  and  ordinarily  resulting  from  effect 
of  writs  and  Impairment  of  credit,  and  inabil- 
ity to  sell  land  levied  upon  or  to  borrow  money 
upon  it  are  not  proximate  but  remote  conse- 
quences.— Elder  vs.  Kutner,  97  Cal.  490,  493,  32 
Pac.  Rep.  668. 

21.  RBBUTTAIi  OF  FRESUBfPTION  —  la- 
■tmctlon. — See  post  |  3886  and  note. 

22.  SPBCIAL  DAMAGBS  are  those  which 
are  awarded  upon  theory  that  parties  who  con- 
tracted with  full  knowledge  of  facts,  circum- 
stances, and  objects  of  the  agreement  may 
well  be  supposed  to  have  had  in  contemplation 
all  the  proximate  and  natural  results  flowing 
from  Its  breach. — Wallace  vs.  Ah  Sam,  71  Cal. 
197,  201,  60  Am.  Rep.  684,  12  Pac  Rep.  46. 


§  3301.  DAMAGES  IffUST  BE  CERTAIN.  No  damages  can  be  recovered  for 
a  breach  of  contract  which  are  not  clearly  ascertainable  in  both  their  nature  and 
origin.  History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Health,  reputation,  or  feelings  injured. 

4.  Contract  to  sink  artesian  well. 
5,  6.  Stipulated  damages — Forfeiture  or  penalty 

— Liquidated  damages. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  Iti:  Muldoon  vs.  Lynch,  66 
Cal.  536,  638,  6  Pac.  Rep.  417  (construed  in 
connection  with  {16.71);  Sanford  vs.  Kast  Riv- 
erside Irr.  Dist,  101  Cal.  275,  280,  36  Pac.  Rep. 
865  (applied);  Westwater  vs.  Grace  Church, 
140  Cal.   339,  342,  73  Pac.  Rep.   1055    (applied). 

2.  CommlMloncrs'  note  cites  Grilfin  vs.  Col- 
ver,   16   N.   Y.   489,   495. 

3.  HEALTH,  REPUTATION,  OR  FEELINGS 
INJURED,  damages  are  not  clearly  ascertain- 
able either  in  their  nature  or  orlgrln. — West- 
water  vs.  Grace  Church*  140  Cal.  339,  342,  78 
Pac.   Rep.    1055. 

As  to  mental  angrulsh  aa  element  of  damnscs, 
see  ante   |  3300  and   note. 

4.  CONTRACT  TO  SINK  ARTESIAN  WEL.L» 
Which  fixes  price  to  be  paid  for  100  feet,  etc. 


and  which  provides  for  various  contingencies 
which  may  affect  size  of  pipe  and  practica- 
bility of  completing:  work,  etc.,  is  one  tor 
breach  of  which  by  failure  to  allow  comple- 
tion of  work  damages  are  fairly  ascertainable. 
— Sanford  vs.  East  Riverside  Irr.  Dist,  101 
CaL   276,  280,   86  Pac.  Rep.   865. 

8.  Stipulated  damages — Forfeiture  or  pen- 
alty,— ^Under  this  section,  although  1 1671  au- 
thorizes parties  to  agree  upon  amount  which 
shall  be  presumed  to  be  amount  of  damages, 
court  will  not  uphold  provision  for  forfeiture 
or  penalty,  but  will  allow  only  compensatory 
damages. — Muldoon  vs.  Lynch,  66  CaL  536. 
539,  540,  6  Pac.  Rep.  417. 

0.  Liquidated  damasres  will  be  allowed  in 
accordance  with  stipulation  of  parties  if  It 
appears  that  the  sum  named  was  not  intended 
as  mere  forfeiture  or  penalty,  even  If  agree- 
ment may  seem  to  have  been  made  Improvi- 
dently. — Streeter  vs.  Rush.  25  Cal.  67,  71.  See 
^.ruldoon  vs.  Lynch,  66  Cal.  536,  539,  540,  6 
Pac.  Rep.  417. 

See  ante  {1671  and  note. 


§  3302.  BREACH  OF  CONTRACT  TO  PAY  LIQUIDATED  SUM.  The  detri- 
ment  caused  by  the  breach  of  an  obligation  to  pay  money  only,  is  deemed  to  be 
the  amount  due  by  the  terms  of  the  obligation,  with  interest  thereon. 

History:     Enacted  March  21,  1872. 
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FORBIGN    BILLS— BREACH    OF    COVESNANT.       (218S)        H  S30S,  33(^i» 


1.  Applied,  citedy  construed,  referred  to,  ete. 

2.  Compensatory  damages. 

3.  Executory  contract  to  pay  money. 

4.  Lessee's  abandonment  of  premises  during  term. 

5.  Price  agreed  to  be  paid  for  serrices. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Webb  vs.  Trescony,  76 
Cal.  621,  623,  18  Pac.  Rep.  796  (cited);  Bartlett 
vs.  Odd  Fellows  Sav.  Bank.  79  Cal.  218,  223. 
12  Am.  St.  Rep.  189,  21  Pac.  Rep.  748  (applied) ; 
Respini  vs.  Porta,  89  Cal.  464,  466,  28  Am.  St. 
Rep.  488,  26  Pac.  Rep.  967  (referred  to  as  in- 
applicable): Hellingrs  vs.  Heydenfeldt,  107  Cal. 
577,  585,   40  Pac.   Rep.   1026    (cited). 

X  COMPENSATORY  DAMAGES.  —  General 
rule  is  that  damages  are  and  ougrht  to  be 
purely  compensatory  and  that  they  should  be 
commensurate  with  injury,  neither  more  nor 
less. — ^Muldoon  vs.  Lynch,  66  CaL  686,  639,  6 
Pac.  Rep.  417. 

See  ante  1 1671  and  note. 

Llqaldated  damasea. — See  note  27  Am.  St. 
Rep.  717. 

S.     AN    EXECUTORY    CONTRACT    TO    PAY 


MONEY,  e.  g.  compromise  agrreement.  In  which 
promise  of  obligor  is  contingent  upon  perform- 
ance of  covenants  by  other  party,  does  not 
entitle  promisee  to  recover  as  damages  amount 
named  to  be  paid  unless  he  has  done  things 
required  of  him  to  be  done  or  has  made  bona 
flde  offer  and  tender  thereof. — Hellings  vs. 
Heydenfeldt,  107  Cal.  577,  585,  40  Pac.  Rep. 
1026. 

4.  Lewice's  abandonmeBt  of  premises  dorlnir 
term. — See  ante  |  3300  and  note. 

6.  PRICE  AGREED  TO  BE  PAID  FOR 
SERVICES  where  there  is  no  other  mode  of 
ascertaining  damages,  e.  g.  where  attorney  is 
employed,  is  measure  of  damages;  this  being 
exception  to  general  rule  that  measure  of  dam- 
ages is  not  whole  price  agreed  to  be  paid,  but 
actual  loss  sustained,  which  will  consist  of 
value  of  services  rendered  and  damagoM  .sus- 
tained by  refusal  to  allow  performance. — Webb 
vs.  Trescony,  76  Cal.  621,  622,  623,  18  Pac.  Rep. 
796;  Bartlett  vs.  Odd  Fellows  Sav.  Bank.  79 
Cal.  218,  223.  12  Am.  St.  Rep.  139,  21  Pac.  Rep. 
743.  See  Baldwin  vs.  Bennett,  4  CaL  892; 
CofTee  vs.  Meiggs,  9  Cal.   363,  364. 


§  3303.  DISHONOR  OF  FOREIGN  BILLS  OF  EXCHANGE.  For  the  dishonor 
of  foreign  bills  of  exchange  the  damages  are  prescribed  by  sections  thirty-two 
hundred  and  thirty-five,  thirty-two  hundred  and  thirty-seven,  and  thirty-two  hun- 
dred and  thirty-eight. 

History:     Enacted  March  21,  1872. 


Commlsalonera'  note  says:  "It  was  held  In 
this  state  that  payment  of  the  protested  sec- 
ond of  a  foreign  bill  of  exchange  before  suit, 
with  Interest  and  cost  of  protest,  releases  the 


drawer  from  damages  for  the  dishonor. — ^Page 
va  Warner,  4  Cal.   395." 
See  ante   f  3276   and  note. 


§3304.  DETRIMENT  CAUSED  BY  BREACH  OF  COVENANT  OF  SEIZIN, 
ETC.,  WHAT  IS.  The  detriment  caused  by  the  breach  of  a  covenant  of  ** seizin," 
of  ** right  to  convey,"  of  ''warranty,'*  or  of  "quiet  enjoyment,"  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be : 

1.  The  price  paid  to  the  grantor ;  or,  if  the  breach  is  partial  only,  such  propor- 
tion of  the  price  as  the  value  of  the  property  affected  by  the  breach  bore  at  the 
time  of  the  grant  to  the  value  of  the  whole  property ; 

2.  Interest  thereon  for  the  time  during  which  the  grantee  derived  no  benefit 
from  the  property,  not  exceeding  five  years; 

3.  Any  expenses  properly  incurred  by  the   covenantee   in    defending   his   pos- 


session. 


History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commssioners'  note. 

3.  Findings  of  court. 

4.  Judgment  recovered  against  covenantee. 

1.  Applied,     cited,     construed,     referred     to, 

etc..  In:  McAlester  vs.  Landers,  70  Cal.  79, 
84,  11  Pac.  Rep.  605  (applied);  Hoffman  vs. 
Kirby,  136  Cal.  26,  29,  68  Pac.  Rep.  321   (cited). 

2.  CommisiiIoBera'  note  declares  that  text 
is  fully  sustained  by  Rowle  Gov.  for  Title 
89  et  seq.  326,  327,  and  by  numerous  cases 
there  cited  from  almost  every  state  where 
covenant   of  seizin   is   employed. 


CoTcnant  for  quiet  enjoyment,  effect  and 
scope  of  covenant  and  damages  for  breach,  see 
monogrraphic  note  53  Am.  St.  Rep.  113-120. 

Damages   for  breach  of  covenant   In   deed. — 

See  note   1   Am.  Dec.   9,   10. 

8.  Findings  of  court  must  show  that  dam- 
agres  found  are  based  on  elements  of  damagres 
specified. — Hoffman  vs.  Kirby,  136  Cal.  26,  30, 
68   Pac.  Rep.  321. 

4.     Jndffntent    recovered    against    covenantee 

for  damagres  and  costs  is  within  subd.  3. — 
McAlester  vs.  Landers,  70  Cal.  79,  83,  84,  11 
Pac.  Hep.  505. 


ii 
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§3305.  DETRIMENT  CAUSED  BY  BREACH  OF  COVENANT  AOAINST 
ENCUMBRANCES,  IS  WHAT.  The  detriment  caused  by  the  breach  of  a  covenant 
against  encmnbrances  in  a  grant  of  an  estate  in  real  property  is  deemed  to  be  the 
amount  which  has  been  actually  expended  by  the  covenantee  in  extinguishing 
either  the  principal  or  interest  thereof,  not  exceeding  in  the  former  case  a  propor- 
tion of  the  price  paid  to  the  grantor  equivalent  to  the  relative  value  at  the  time  of 
the  grant  of  the  property  affected  by  the  breach,  as  compared  with  the  whole,  or, 
in  the  latter  case,  interest  on  a  like  amount. 

History:     Enaeted  March  21,  1S72. 

§  3306.    BREACH  OF  AOREEBIENT  TO  CONVEY  REAL  PROPERTY.    The 

detriment  caused  by  the  breach  of  an  agreement  to  convey  an  estate  in  real  prop- 
erty, is  deemed  to  be  the  price  paid,  and  the  expenses  properly  incurred  in 
examining  the  title  and  preparing  the  necessary  papers,  with  interest  thereon ;  but 
adding  thereto,  in  case  of  bad  faith,  the  difference  between  the  price  agreed  to  be 
paid  and  the  value  of  the  estate  agreed  to  be  conveyed,  at  the  time  of  the  breach, 
and  the  expenses  properly  incurred  in  preparing  to  enter  upon  the  land. 

History:     Enacted  March  21,  1S72. 


1.  Applied,  cited,  constraed,  referred  to,  ete. 

2, 3.  Bad  faith — Failure  of  wife  to  join. 

4.  Commissioners'  note. 

5.  Cost  of  abstract  and  report  on  title. 

6.  Eviction  of  purchaser  hy  paramount  title. 

7.  Object  of  statute. 

8.  Recovery  back  of  purchase  money. 

1.  APPLIED,  CITBD,  COBTSTRITBD,  RBI- 
FERRBD  TO,  etc.,  In:  Haynes  vs.  White,  65 
Cal.  38,  41  (construed);  Brecklnridgre  vs. 
Crocker.  78  Cal.  529,  635,  21  Pac.  Rep.  179 
(referred  to);  Turner  vs.  Reynolds,  81  Cal. 
214,  215.  217,  22  Pac.  Rep.  546  (applied);  Yatea 
vs.  James.  89  Cal.  474,  476.  26  Pac.  Rep.  1073 
(construed);  Clark  vs.  Yocura.  116  Cal.  515, 
617.  48  Pac.  Rep.  498  (construed  and  applied); 
Hill  vs.  Den,  121  Cal.  42,  46,  58  Pac.  Rep.  642 
(referred  to);  Glock  vs.  Howard  ft  W.  C.  Co., 
123  Cal.  1,  5,  10,  69  Am.  St.  Rep.  17,  66  Pac 
Rep.  713,  48  L.  R.  A.  199  (cited). 

2.  BAD  FAITH  entitles  purchaser  to  re- 
cover value  at  time  of  breach  If  such  value 
exceeds  purchase  price  and,  if  value  at  time 
of  breach  Is  less  than  purchase  price,  measure 
of  damages  Is  price. — Clark  vs.  Tecum,  116 
Cal.  515.  518,  48  Pac.  Rep.  498. 

&  "Wife's  teUvre  to  Jota. — Bad  faith  Is  not 
shown  where  It  appears  merely  that  vendor 
would  have  conveyed  premises  as  he  had 
airreed  to  If  his  wife  had  been  willing  to  unite 
In  deed,  but  that  she  refused  to  do  so. — Yates 
vs.  James.  89  Cal.  474,  476,  477,  26  Pac.  Rep. 
1073. 


4.  COMMI89IOirER8»  HOTB  refers  to  Steele 
vs.  Branch,  40  Cal.  8,  4;  Morg^an  vs.  Stearns,  40 
Cal.   434. 

Cmitraeta  tar  sale  of  immd — ^Defcctl-re  title — 
See  note  20  Am.  St.  Rep.   217. 

Dantavea  recovemble  on  breach  of  warraaty 
of  title. — See  mono^aphlc  note  24  Am.  St 
Rep.   266-268. 

Bfeasnre  of  daataceo  for  breach  of  coatnirt 
to  convey  realty. — See  note  100  Am,  Dec  467, 
468. 

Prcsiimption  that  breach  cannot  be  ade- 
quately rcllcTcd  by  money  compenaatlon.— See 
post   i  8887   and   note. 


S.     Coot   of  abotmct   and  report  on  title  Is 

proper  element  of  damagres. — Turner  va  Rey- 
nolds, 81  Cal.  214,  217,  22  Pac.  Rep,  546. 

d.     Brlctlon  of  pnrcbaoer  by  pnranioant  t«lc 

entitles  him  to  recover  purchase  price  with 
Interest  and  he  cannot  recover  for  any  en- 
hanced value  which  land  may  have  In  mean 
time  received. — See  Wheeler  vs.  Bolton,  92  Cal. 
159,   178,    28   Pac.   Rep.   658. 

7.  Object  of  statntc  is  merely  to  declare 
measure  of  damagres  and,  notwithstanding:  its 
provisions,  purchaser  cannot  hold  possession 
of  property  and  at  same  time  recover  back 
purchase  price  from  vendor. — Haynes  vs. 
White,  65  Cal.  88,  41. 

8.  Recovery  back  of  purchase  money  wkere 
Tender  falls  to  make  deed. — See  ante  §  1731  and 
note. 


§  3307.  BREACH  OF  AOREEBIENT  TO  BUT  REAL  PROPERTY.  The  detri- 
ment caused  by  the  breach  of  an  agreement  to  purchase  an  estate  in  real  property, 
is  deemed  to  be  the  excess,  if  any,  of  the  amount  which  would  have  been  due  to  the 
seller,  under  the  contract,  over  the  value  of  the  property  to  him. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  l-     Applied,    dted,    constmed,    referred    ts, 

2.  Excuse  of  agreed  price  over  value.  etc..  In:     Drew  vs.  Pedlar.  87  Cal.  448,  450,  21 

3.  Use  and  occupation.  Am.  St.  Rep.  2B7.  25  Pac.  Rep.  749  (construed); 
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BREACH    OF    AGREESIBNT— PRICES    NOT    PAID.  (2187)        iS8306,880» 


Glock  vs.  Howard  &  W.  C.  Co.,  123  Cal.  1»  5, 
10.  C9  Am.  St.  Rep.  17,  66  Pac.  Rep.  713,  43 
L.  R.  A.  199  (cited);  Jack  vs.  Sinshelmer,  126 
Cal.  563,  667.  58  Pac.  Rep.  130  (referred  to); 
North  Stockton  T.  L.  Co.  vs.  Fischer,  188  Cal. 
100,  104.  70  Pac.  Rep.  1082,  71  Id.  488  (cited 
in  dis.  op.). 

2.     Excesa    of    agreed    price    over    Talne    of 

property    "to    party    who    agreed    to    sell"    Is 
what  is  meant. — Drew  vs.  Pedlar,  87  Cal.  448, 
450.  22  Am.  St.  Rep.  267,  26  Pac.  Rep.  749. 
Daaiairea   rceoTerable    upon    breach   of   coa- 


tract  hj  purchaser. — S^e  note  24  Am.  St.  Rep. 
128. 

Forfeiture  of  partial  payment  by  purchaser* 

o^See  note  42  Am.  St.  Rep.  417,  418. 

Measure  of  damages  avainst  purchaser  for 
refusing  to  perform  his  contract  for  purchase 
of  land. — See  note  67  Am.  Dec.  276-283. 

8,  Use  aad  occupation  cannot  be  basis  of 
claim  for  damagres  where  it  does  not  appear 
that  purchaser  ever  had  possession. — Drew  vs. 
Pedlar,  87  Cal.  448.  461,  22  Am.  St.  Rep.  267, 
26   Pac.   Rep.   749. 

§  3308.  BREACH  OF  AOBEEMENT  TO  SELL  PERSONAL  PROPERTY,  NOT 
PAID  FOR.  The  detriment  caused  by  the  breach  of  a  seller's  agreement  to  deliver 
personal  property,  the  price  of  which  has  not  been  fully  paid  in  advance,  is  deemed 
to  be  the  excess,  if  any,  of  the  value  of  the  property  to  the  buyer,  over  the  amount 
which  would  have  been  due  to  the  seller  under  the  contract,  if  it  had  been  txH- 

filled.  History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Commissioners'  note. 

3.  Common  law  declared. 

4.  Delay  in  performance  of  contract  by  buyer. 

5.  Excess  of  value  in  property. 

6.  Money  expended  in  preparing  goods  for  ship- 

ment. 

7.  Storage  paid  to  warehouseman* 

1.     Applledf    cited,    coBstrved,    referred    to, 

etc.,   In:      Bullard  vs.   Stone,    67   Cal.    477,   479, 
8  Pac.  Rep.  17   (construed  and  applied). 

a.  CominlMiloncra^  note  cites  Tobin  vs.  Post, 
3  Cal.  873;  Dabovlch  A  Co.  vs.  Emeric,  12  CaL 
171. 

S.  Common  Inw  declared  |  rules  formulated 
by  this  section  and  |  8354  being:  not  materially 
different  from  those  understood  to  have  ex- 
isted prior  to  code. — Bullard  vs.  Stone,  67  Cal. 
477,  479,  8  Pac.  Rep.   17. 

See  post  I  3354   and  note. 

Measure  of  damages  for  breaeh  of  contract 
to  detlTcr  ffooda  aold. — See  note  62  Am.  Dec. 
136.  137:  63  Am.  Dec.  476,  477. 

I*rc»nmptlon  that  breach  can  be  adequately 


relleTcd    by    money    compensation. — See    post 
f  3387  and  note. 

4.  Delay  In  performance  of  contract  by 
bnycr  resulting:  In  Increased  expenses  and  loss 
of  compensation  which  he  would  have  re- 
ceived is  not  to  be  considered  in  estimating: 
damagres,  since  such  injury  is  only  remotely 
caused  by  seller's  failure  to  make  delivery. — 
Friend  &  T.  L.  Co.  vs.  Miller,  67  Cal.  464,  466- 
468,  8  Pac.  Rep.  40. 

B.  Bxceae  value  of  property  is  defined  by 
I  8354. — Bullard  vs.  Stone,  67  Cal.  477,  479,  8 
Pac.  Rep.  17. 

See  post  i  3364  and  note. 

0.  Money  expended  by  buyer  In  preparing 
ffoods  for  shipment  before  delivery  to  him  is 
not  recoverable  back;  but  objection  will  be 
taken  to  have  been  waived  if  not  made  season- 
ably.— Bullard  vs.  Stone,  67  Cal.  477,  482,  8  Pac 
Rep.  17. 

7.  Storagre  i)aid  to  warehouseman  by  owner 
in  pursuance  of  contract  which  provides  that 
he  should  pay  sum  and  deduct  amount  there- 
for from  price  is  recoverable  back. — Bullard 
vs.  Stone,  67  Cal.  477,  481,  482,  8  Pac.  Rep.  17. 


§3309.  BREACH  OF  AGREEMENT  TO  SELL  PERSONAL  PROPERTY 
PAID  FOR.  The  detriment  caused  by  the  breach  of  a  seller's  agreement  to  de- 
livor  personal  property,  the  price  of  which  has  been  fully  paid  to  him  in  advance, 
is  deemed  to  be  the  same  as  in  case  of  wrongful  conversion. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Non -existing  property  sold. 

4.  Presumption  as  to  sufficiency  of  money  com- 

pensation. 


1.     Applied,     cited,     €M>iistnied,    referred     to, 

etc..    In:    Rose   vs.    Foord,   96   Cal.    152,    154,    30 
Pac.  Rep.  1114   (referred  to  as  inapplicable). 

X.  Comtnliislonerii'  note  cites  Tobin  vs.  Post. 
8  Cal.  373;  Crosby  vs.  TVatkins,  12  Cal.  85,  and 
adds:  "In  case  of  Maher  vs.  Riley,  17  Cal.  415, 
the  contract  price  beingr  paid  and  there  was 
a  failure  to  deliver,  the  court  permitted  a 
verdict    for   the    contract    price,    with    ten   per 


cent  added  as  damages,  and  it  was  held  not 
to  be  error.  In  me  case  In  the  text,  damages 
may  be  allowed  equal  to  the  highest  market 
value  at  any  time  after  breach  and  before 
verdict  or  Interest  on  the  value  of  the  prop- 
erty." 

See  post  9  3336  and  note. 

3.  IVon-exiiitlna:  property  sold,  e.  g.  unissued 
corporate  stock,  and  paid  for.  §9  3309,  3336  do 
not  apply  because  subject  of  sale  has  no  mar- 
ket value  and  buyer  is  not  confined  to  action 
for  damages  for  breach  of  contract  to  sell  and 
deliver,  but  has  right  to  recover  purchase 
money  and  Interest. — Rose  vs.  Poord,  96  Cal. 
152,    154,    30   Pac.    Rep.    1114.      See    Maher   vs. 
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Riley,  17  Cal.  415;  S.  C  V.  Peat  Fuel  Co.  vs. 
Tuck,  63  Cal.  304;  McKay  vs.  Riley,  6S  Cal. 
623,   4   Pac.   Rep.   667. 


4.     Presamptlom    that    breach    can    be    ade- 
quately   relieved    by    money    compensatloa. — 

See  post  I  3387  and  note. 


§  3310.  BREACH  OF  AGREEMENT  TO  PAY  FOR  PERSONAL  PROPERTY 
SOLD.  The  detriment  caused  by  the  breach  of  a  buyer's  agreement  to  accept  and 
pay  for  personal  property,  the  title  to  which  is  vested  in  him,  is  deemed  to  be  the 
contract  price.  History:   Enacted  March  21,  1872. 


1.  Commissioners'  note. 

2.  Rule  prior  to  code. 

1.  Commissioners'  note  cites  Bement  vs. 
Smith,  15  Wend.  (N.  Y.)  498;  Orr  vs.  Blgrelow, 
20    Barb.    (N.    Y.)    21;    Lamond    vs.    Davall,    9 


Q.  B.  (Ad.  ft  £3.  N.  S,)  1029,  1030,  58  Engr.  C  U 
1030. 

3.  Rale  prior  to  code. — See  Haskell  vs.  Mc- 
Henry,  4  Cal.  411;  Hale  vs.  Trout.  35  Cal.  229. 
246. 


§  3311.    BREACH  OF  AGREEMENT  TO  BUY  PERSONAL  PROPERTY.    The 

detriment  caused  by  the  breach  of  a  buyer's  agreement  to  accept  and  pay  for  per- 
sonal property,  the  title  to  which  is  not  vested  in  him,  is  deemed  to  be  : 

1.  If  the  property  has  been  resold,  pursuant  to  section  three  thousand  and  forty- 
nine,  the  excess,  if  any,  of  the  amount  due  from  the  buyer,  under  the  contract,  over 
the  net  proceeds  of  the  resale ;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner  prescribed  by  section  three 
thousand  and  forty-nine,  the  excess,  if  any,  of  the  amount  due  from  the  buyer, 
under  the  contract,  over  the  value  to  the  seller,  together  with  the  excess,  if  any,  of 
the  expenses  properly  incurred  in  carrying  the  property  to  market,  over  those 
which  would  have  been  incurred  for  the  carriage  thereof,  if  the  buyer  had  ac- 
cepted it.  History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Building  contract. 

3.  Commissioners'  note. 

4.  Election  of  remedies  by  seller, 

5.  Interest. 

6.  Market  rates  agreed  to  be  paid. 

7.  Partial  performance  of  contract. 

8.  Pledged  property  sold. 

9.  Prospective  profits. 
10.  Seller  who  has  lien. 


1.  APPLIKD,  CITED,  CONSTRTTBD,  RB- 
FBRRBD  TO,  etc.,  in:  Habenlcht  vs.  Llssak, 
77  Cal.  139,  143,  144,  12  Am.  St.  Rep.  63,  19  Pac. 
Rep.  260  (applied);  O'Connell  vs.  Main  ft  10th 
Sts.  Hotel  Co.,  90  Cal.  515.  520,  27  Pac.  Rep. 
373  (referred  to  as  inapplicable);  Hill  vs.  Mc- 
Kay, 94  Cal.  6,  17,  29  Pac.  Rep.  406  (construed 
and  applied);  Hewes  vs.  Germain  F.  Co.,  106 
Cal.  441,  446,  447.  448,  39  Pac.  Rep.  863  (cited 
in  connection  with  fi  3287.  3288.  3353,  3357); 
Tahoe  I.  Co.  vs.  Union  I.  Co..  109  CaL  242,  248. 
41  Pac.  Rep.  1020  (cited);  Rayfleld  vs.  Van 
Meter,  120  Cal.  416,  420,  52  Pac.  Rep.  666  (re- 
ferred to);  Matteson  vs.  Equitable  M.  &  M. 
Co..  143  Cal.  436,  438,  77  Pac.  Rep.  144  (ap- 
plied); Coburn  vs.  California  P.  C.  Co.,  144 
Cal.    81,    84,    77   Pac.    Rep.    771    (cited). 

2.  BUILDING  CONTRACT  whereby  It  is 
agrreed  to  manufacture  and  deliver  Ironwork 
is  not  groverned  by  this  section,  but  where, 
upon  receiving:  notice  of  breach,  contractor 
stops  manufacture  of  articles  contracted  for 
and  has  not  material  on  hand,  recovery  can  be 
had  for  expenditure  made  in  preparing  to  do 
work. — O'Connell  vs.  Main  &  10th  Sts.  Hotel 
Co.,  90   Cal.    515,    520.   27   Pac.   Rep.   373. 


8.  COMMISSIONBRS'  NOTB  cites  under  stibd. 
1  Sands  vs.  Taylor,  5  John.  (N.  Y.)  395,  4  Am. 
Dec.  374,  and  under  subd.  2  Greene  vs.  Bate- 
man,  2  Woodb.  ft  M.  859,  10  Fed.  Cas.  1126; 
Boorman  vs.  Nash,  9  Barn,  ft  C.  145,  17  Eng. 
C.  L.  344,  82  Rev.  Rep.  607. 

4.  BISECTION  OP  REMEDIES  BY  SELLERl 

It  being  his  privilege  to  retain  property  and 
sue  for  price,  to  sell  property  and  recover  dif- 
ference between  contract,  price  and  proceeds 
obtained,  or  to  retain  property  and  recover 
difference  between  contract  price  and  market 
value. — Gay  vs.  Dare,  103  Cal.  454,  458,  37  Pac. 
Rep.    466. 

5.  INTEREST  Is  not  Included  under  this 
section  in  fixing  damages  unless  damages  arc 
"capable  of  being  made  certain  by  calcula- 
tion."— Hewes  vs.  Germain  F.  Co.,  106  Cal.  441, 
448.  39  Pac.  Rep.  853.  See  Cox  vs.  McLaughlin. 
76  Cal.  60,  67,  9  Am.  St.  Rep.  164,  18  Pac.  Rep. 
100. 

As  to  when  interest  Included,  see  ante  |  3287 
and   note. 

6.  MARKET  RATES  AGREED  TO  BE  PAID, 
and  price  not  being  directly  fixed  by  contract 
of  sale,  value  of  property  to  seller  at  place  of 
delivery,  and  at  such  time  after  breach  as 
would  have  sufficed  to  transport  and  resell,  is 
precisely  to  "amount  due  from  buyer,"  and 
therefore  seller  is  entitled  to  only  nominal 
damages.— Hill  vs.  McKay,  94  Cal.  5,  18.  29 
Pac.  Rep.   406. 

7.  PARTIAIi  PERFORMANCE  OF  CON- 
TRACT, buyer  refusing  to  receive  entire  quan- 
tity specified  in  contract,  entitles  seller  to 
recompense   for   part   performance  and  indem- 
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nlty  for  loss  in  respect  to  part  executed,  but 
he  cannot  recover  part  performance  compensa- 
tion stipulated  In  contract  for  full  perform- 
ance.— Upstone  vs.  Weir,  64  Cal.  124,  126.  See 
Hale  vs.  Trout,  35  Cal.  229. 

&  PLKDGBO  PROPERTY  SOLD  by  pledgreor 
to  be  delivered  to  buyer  by  pledgee,  if  buyer 
fails  to  pay  and  gfoods  are  sold  by  pledgree  to 
reimburse  hipiself,  this  section  is  applicable 
and  buyer  Is  liable  for  difference  between 
price  which  he  had  agreed  to  pay  less  amount 
for  which  they  were  sold  by  pledgee. — Haber- 


nicht  vs.  Lissak,  77  Cal.  139.  148,  144,  12  Am. 
St.  Rep.  63,  19  Pac.  Rep.  260. 

0.  Prospective  profits. — See  ante  {  3300  and 
note. 

10.  SEL.L.BR  "WHO  HAS  lAKN  for  balance 
unpaid  of  purchase  price  which  he  can  enforce 
in  same  manner  as  in  case  of  pledge  and  who 
sells  property  at  public  auction  and  credits 
buyer  with  price  realized  at  such  sale  is  en- 
titled to  recover  balance  remaining  due. — Mat- 
teson  vs.  Equitable  M.  &  M.  Co.,  143  Cal.  436, 
438,  77  Pac.  Rep.  144. 


§  3312.    BREACH  OF  WABBANTT  OF  TITLE  TO  PERSONAL  PROPERTY. 

The  detriment  caused  by  the  breach  of  a  warranty  of  the  title  of  personal  prop- 
erty sold,  is  deemed  to  be  the  value  thereof  to  the  buyer,  when  he  is  deprived  of 
its  possession,  together  with  any  costs  which  he  has  become  liable  to  pay  in  an 
f.ction  brought  for  the  property  by  the  true  owner. 

History:     Enacted  March  21,  1872. 


Commissioners'  note  says,  In  part:  "A  dif- 
ferent rule  has  been  laid  down  in  New  York, 
conformingr  to  the  rule  concerning:  real  prop- 
erty  (Armstrongr  vs.  Percy,  6  Wend.  N.  T. 
635);  but  this  section  states  the  law  as  it 
appears  to  be  in  England  (see  Simons  vs. 
Patchett,  7  El.  &  B.  668,  90  Engr.  C.  L.  668), 
and   appears   to    be   most   In   accordance    with 


greneral  principles.  A  vendee  may  avail  him- 
self of  a  breach  of  fraud,  breach  of  warranty, 
or  failure  of  consideration  by  way  of  defense 
in  an  action  on  a  contract. — Flint  vs.  Lyon,  4 
Cal.  17,  21." 

Measure   of   dnmases   on   failure    of   title   to 
chattels  sold. — See  note  68  Am.  Rep.  788-790. 


§3313.  BREACH  OF  WABBANTT  OF  QUALITY  OF  PEBSONAL  PBOP- 
EBTY.  The  detriment  caused  by  the  breach  of  a  warranty  of  the  quality  of 
personal  property  is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the  prop- 
erty would  have  had  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstruedy  referred  to,  etc. 

2.  Allegation    of    express    warranty    necessary, 

when. 

3.  Sale  by  sample — Instruction  to  jury. 

4.  Sale  for  special  purpose — Breach  of  warranty 

of  fitness. 

5.  Time  of  breach. 


1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Hughes  vs.  Bray»  60 
Cal.  284,  287  (applied);  McLennan  vs.  Ohmen, 
75  Cal.  558,  662,  17  Pac.  Rep.  687  (cited); 
Greenleaf  vs.  Stockton  Comb.  H.  &  A.  Wks., 
78  Cal.  606,  610,  21  Pac.  Rep.  369  (cited); 
Shearer  vs.  Park  N.  Co.,  103  Cal.  415,  417,  418, 
419.  420.  42  Am.  St.  Rep.  126,  37  Pac.  Rep. 
412   (construed). 

a.  A1.L.E6ATIOIV  OF  EXPRESS  WAR" 
RANTY  NECESSARY,  TI^HEN.— See  post  |  3314 
and   note   par.    2. 

S.     SALE  BY  SAMPLE — Instmction  to  jury  to 

ascertain  what  portion  of  groods  delivered  was 
of  Inferior  quality  and  to  award  difference  be- 
tween market  value  and  of  such  portion  and 
market  value  of  equal  quantity  of  same  qual- 


ity as  sample  at  time  of  delivery  is  In  accord- 
ance with  rule  stated  in  this  section. — Husrhes 
vs.  Bray.  60  Cal.  284.  287. 

4.  SALE  FOR  SPECIAL  PURPOSE — Breach 
of  warranty  of  fltneM. — See  post  I  8314  and 
note. 

5.  TIME  OF  BREACH  depends  upon  nature 
and  meaning:  of  warranty,  and  since  case  may 
occur  in  which  breach  and  discovery  thereof 
are  widely  separate  in  point  of  time,  only 
reasonable  construction  of  section  which  may 
have  uniformly  Just  effect  is  that  time  at 
which  warranty  occurs  is  time  when  breach 
thereof  is,  or  with  due  dlllerence  mlgrht  be. 
discovered  by  buyer. — Shearer  vs.  Park  N.  Co.. 
103  Cal.  416.  418.  419,  42  Am.  St.  Rep.  125.  37 
Pac.  Rep.  412  (warranty  of  nursery  trees). 
See  Hughes  vs.  Bray,  60  Cal.  284  (holding  that 
warranty  of  barley  referred  to  time  of  de- 
livery, which,  as  explained  in  Shearer  vs.  Park 
N.  Co.,  supra,  under  facts  of  case  was  held 
to  be  same  as  referring:  to  time  of  breach, 
because  delivery,  breach  of  warranty,  and  pre- 
sumable notice  of  breach  concurred  in  point  of 
time). 


§  3314.    BREACH  OF  WABRANTY  OF  QUALITY  FOR  SPECIAL  PURPOSE. 

The  detriment  caused  by  the  breach  of  a  warranty  of  the  fitness  of  an  article  of 
personal  property  for  a  particular  purpose,  is  deemed  to  be  that  which  is  defined 
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by  the  last  section,  together  with  a  fair  compensation  for  the  loss  incurred  by  an 
effort  in  good  faith  to  use  it  for  such  purpose. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Allegation    of    express    warranty    necessary, 

when. 
8..  Cognate  section. 

4.  Commissioners'  note. 

5.  Loss  incurred  by  effort  to  use  property. 

6.  Sales  to  which  statute  applicable. 

1.     Applied,    eltcd,    ooBatnied,    referred     t&p 

etc.,  In:  Correio  vs.  Lynch,  86  Cal.  273,  274, 
8  Pac.  Rep.  889  (construed);  McLennan  vs. 
Ohmen,  75  Cal.  658,  662,  17  Pac.  Rep.  687 
(cited);  Oreenleaf  vs.  Stockton  Comb.  H.  A  A. 
Wka.,  78  Cal.  606,  610,  21  Pac.  Rep.  869 
(cited). 

3.  Allegation  of  ezpresa  Trarranty  necewiary 
when  sale  Is  not  one  from  which  law  Implies 
warranty,  e.  er.  sale  of  firewood  which  is  not 
manufactured  article. — Correio  vs.  Lynch,  66 
Cal.   273,  274,   3  Pac   Rep.   889. 

See  ante  ||  1764,  1770  and  notes. 

8.  Connate  section. — See  ante  i  8318  and 
note. 


4.  Commteslonera'  note  says.  In  part:  "There 
Is  a  distinction  between  the  purchase  of  an 
article  already  ezistiner  or  manufactured  and 
one  ordered  to  be  made  or  supplied  to  per- 
form or  supply  certain  purpose — the  difference 
is  in  ordering:  a  thing:  for  a  special  purpose 
and  a  sp'ecial  thinff.  whether  for  a  special  pur- 
pose or  not.  If  the  specific  thing:  is  ordered, 
the  vendee  is  under  the  rule  of  caveat  emptor; 
but  if  he  orders  a  thing:  for  a  special  purpose, 
the  risk  is  on  the  vendor." 


5.     UoM   Incurred  by  effort  to  nse   property 

Included  money  which  buyer  of  eng:ine  ex- 
pended upon  coal  which  otherwise  he  would 
not  have  had  to  expend. — McLennan  vs.  Ohmen. 
76  Cal.  658,  562,  17  Pac.  Rep.  687. 

C     Sales    to    which    stntnte    appllcnble    are 

those  only  in  which  there  was  either  express 
or    implied    warranty. — Correio    vs.    Lynch,   69 
Cal.   278,   274,  3  Pac.  Rep.   889. 
See  ante  U  1764,  1770  and  notes. 


§3316.  BREACH  OF  CABBIEB'S  OBLIGATION  TO  RECEIVE  GOODS, 
ETC.  The  detriment  caused  by  the  breach  of  a  carrier's  obligation  to  accept 
freight,  messages,  or  passengers,  is  deemed  to  be  the  difference  between  the  amount 
which  he  had  a  right  to  charge  for  the  carriage  and  the  amount  which  it  would  be 
necessary  to  pay  for  the  same  service  when  it  ought  to  be  performed. 

History:     Enacted  March  21,  1872. 

Obligation  to  accept  trtUs^t* — See  ante  I  2169  and  note. 

§  3316.  BREACH  OF  CARRIER'S  OBLIGATION  TO  DELIVER.  The  detri- 
ment caused  by  the  breach  of  a  carrier's  obligation  to  deliver  freight,  where  he  has 
not  converted  it  to  his  own  use,  is  deemed  to  be  the  value  thereof  at  the  place  and 
on  the  day  at  which  it  should  have  been  delivered,  deducting  the  freightage  to 
which  he  would  have  been  entitled  if  he  had  completed  the  delivery. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Commissioners'  note. 

3.  Duties  of  carrier  as  respects  delivery. 

4.  Limitation  of  liability  by  general  notice  and 

special  contract. 

5.  Stoppage  in  transitu. 

1.     Applied,    citedf    eoBStracd,    referred    to, 

«tc.,  In:  Pierce  vs.  Southern  Pac.  Co.,  120  Cal. 
156.  169,  47  Pac.  Rep.  874,  62  Id.  302,  40  U  R. 
A.  350  (referred  to). 


S.  Commlsslonera'  note  cites,  amon^r  other 
cases,  Rinirerold  vs.  Haven,  1  Cal.  103;  Hart 
vs.   Spauldinsr*  1  Cal.  213,  214. 

8.     Duties  of  carrier  as  respects  dellTer7« — 

See  ante  §|  2118,  2119  and  notes. 

4.  Limitation  of  llabllltr  by  sencral  Boti«e 
and  special  contract. — See  ante  |  2174  and  note. 

5.  Stoppage  In  tmnsitn. — See  ante  H  3076- 
8080  and  notes. 


§  3317.  OASBIER'S  DELAY.  The  detriment  caused  by  a  carrier's  delay  in  the 
delivery  of  freight,  is  deemed  to  be  the  depreciation  in  the  intrinsic  value  of  the 
freight  during  the  delay,  and  also  the  depreciation,  if  any,  in  the  market  value 
thereof,  otherwise  than  by  reason  of  a  depreciation  in  its  intrinsic  value,  at  the 
place  where  it  ought  to  have  been  delivered,  and  between  the  day  at  which  it 
ought  to  have  been  delivered,  and  the  day  of  its  actual  delivery. 

History:  Enacted  March  21,  1872. 
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ComaUMilonera'  mote,  after  citinsr  Tarious 
cases,  says:  "The  rule  here  adopted  is  sup- 
ported by  the  weisrht  of  authority,  and,  as  it 
Is  believed,  by  the  weight  of  reason.  It  Is  to 
be  observed  that  the  latter  branch  of  the  rule 
does  not  Include  the  former.  Goods  may  ad- 
vance in  the  market,  and  yet  be  so  injured  by 
delay    as    to    diminish    their    intrinsic    value. 


The  carrier  ousrht  not  to  benefit  by  his  own 
fault.  The  damasres  awarded  must  be  proxi- 
mate, and   not  remote   or   speculative." 

Carrier's  llabllitr  for  delay. — See  ante  {2196 
and  note. 

Loss  or  deterioration  of  ffoods,  by  delay. — 
See  notes  31  Am.  St  Rep.  661-567;  11  Am.  St. 
Rep.  360-366. 


§  3318.  BREACH  OF  WARRANTY  OF  AUTHORITY.  The  detriment  caused 
by  the  breach  of  a  warranty  of  an  agent's  authority,  is  deemed  to  be  the  amount 
which  could  have  been  recovered  and  collected  from  his  principal  if  the  warranty 
had  been  complied  with,  and  the  reasonable  expenses  of  legal  proceedings  taken, 
in  good  faith,  to  enforce  the  act  of  the  agent  against  his  principal. 

History:   Enacted  March  21,  1872. 

Implied  warranty  br  aasunptloB  of  authority. — See  ante  f  2842   and  note. 

§  3319.  BREACH  OF  PROMISE  OF  MARRIAGE.  The  damages  for  the  breach 
of  a  promise  of  marriage  rest  in  the  sound  discretion  of  the  jury. 

History:     Enacted  March  21,  1872. 

Commimloaera^  mote  quotes  from  2  Pars. 
Cont.  68.  69p  as  follows:  "Damaeres  are  pecu- 
liarly within  the  power  of  the  jury  in  cases 
of  this  kind  (mentioned  In  the  text);  for 
courts,  both  in  Engrland  and  in  this  country, 
are  very  unwlUingr  to  set  aside  a  verdict  in 
these  cases  on  the  ground  of  excessive  dam- 
ages." 

Action  by  namarrled  female  for  seduction* — 
See  Code  Civ.  Proc.  S  874  and  note. 

Action  for  breaclft  of  promise  of  marrlase.-^ 
See  monographic  note  63  Am.  Dec.  532-648. 

Contracts  by  Infants  to  marry. — See  mono- 
graphic note  18  Am.  St.  Rep.  627,  628. 


Contract  to  mmrrj  eztlnvnlahed  by  death  of 
promisor. — See  note  in  22  Am.  St.  Rep.  813, 
814. 

Damairea  for  sednctlon. — See  post  |  3339  and 
note. 

Defenses  to  actions  for  breach  of  promise  to 
marry. — See  monographic  note  40  Am.  St.  Rep. 
172-17*. 

Measure  of  damages  In  action  for  seduction. 
— See  note  44  Am.  Dec.  177,  178. 

Parent  or  guardian  may  maintain  action  for 
seduction  of  dnuirhter  or  ^rardy  etc.  —  See 
Code  ClT.  Proc.  i  876  and  note. 


ARTICLE   n. 

DAMAGES  FOR   WRONOa 

S  3333.    Breach   of   obligation   other   than   con-      S  3337.  Same.  [Application  to  benefit  of  owner.] 

tract.  S  3338.  Damages  of  lienor. 

5  3334.    Wrongful  occupation  of  real  property.      S  3339.  Seduction. 

S  3335.    Wilful  holding  over.  §  3340.  Injuries  to  animals. 

§  3336.    Conversion  of  personal  property.  S  3341.  Same.     [Sheep-killing  dogs.} 


§  3333.    BREACH    OF    OBLIGATION  OTHER  THAN  CONTRACT.     For  the 

breach  of  an  obligation  not  arising  from  contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this  cod^,  is  the  amount  which  will  com- 
pensate for  all  the  detriment  proximately  caused  thereby,  whether  it  could  have 

been  anticipated  or  not. 

History:   Enacted  March  21, 1872. 


1.  Applied,  cited,  coostrued,  referred  to,  etc 

2.  Accrual  of  damages  after  commencement 

of  action. 

3.  Actual  or  compensatory  damages  only. 

4.  Amendment    of    statute  —  Constitutional 

law. 
6.  Anticipation  of  injury. 

6.  Attorney's  fees. 

7.  Chattels  mortgaged  wrongfully  seized. 

8.  Common  law  declared. 

9.  Ejection  of  passenger  wrongfully. 


10.  Ezcessiye  damages  awarded. 

11.  Executor's  nonfeasance. 

12.  Findings  of  court. 

13.  Fixture — ^Value  of. 

14.  Full  compensation  must  be  allowed. 

15.  Interest  as  damages. 

16.  Nominal  damages  recoverable,  when. 

17.  Personal  injuries. 

18.  Prospective  profits. 

19-31.  Proximate  cause  —  Illustration -~  Instme- 
tions — Speculative  damages. 
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32.  Punitive  or  etemplarj  damages. 

33.  Bebuttal   of   presumption — Instruction. 

34.  Trespass  on  land. 

1.  APPLIICD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Chidester  vs.  Consoli- 
dated People's  D.  Co.,  63  Cal.  56,  58  (cited); 
Wood  vs.  Franks.  56  Cal.  217,  218  (cited);  Fair- 
banks vs.  Williams.  58  Cal.  241,  242  (cited); 
Rhoda  vs.  Alameda  County,  58  Cal.  367  (ap- 
plied); Dur^in  vs.  Neal,  82  Cal.  696,  699,  23 
Pac.  Rep.  133,  sub  nom.  Durgrin  vs.  McNally, 
23  Pac.  Rep.  375  (cited);.  Hawthorne  vs.  Sie^el, 
88  Cal.  159.  163,  164.  22  Am.  St.  Rep.  291,  26 
Pac.  Rep.  1114  (applied);  Wheeler  vs.  Bolton, 
92  Cal.  169.  174.  28  Pac.  Rep.  658  (cited);  Mar- 
tin vs.  Deetz,  102  CaL  66,  68,  41  Am.  St.  Rep. 
161,  162,  36  Pac  Rep.  368  (cited);  Cox  vs. 
Los  Aniareles  T.  R.,  109  Cal.  100,  106.  41  Pac 
Rep.  794  (applied);  Sloane  vs.  Southern  Cal. 
R.  Co.,  Ill  Cal.  668,  683,  44  Pac.  Rep.  320, 
32  L.  R.  A.  198  (applied);  Live  Stock  O.  P.  Co. 
vs.  Union  S.  Co.,  114  (^1.  447,  461,  46  Pac.  Rep. 
286  (cited);  Crow  vs.  San  Joaquin  ft  K.  R.  (X 
ft  I.  Co..  130  Cal.  309,  814,  62  Pac.  Rep.  662. 
1068  (cited);  Blewett  vs.  Miller.  131  Cal.  149, 
151,  63  Pac.  Rep.  167  (cited);  Maher  vs.  Wilson. 
139  Cal.  614,  518,  621,  73  Pac.  Rep.  418  (cited); 
Fries  vs.  American  L.  P.  Co.,  141  Cal.  610,  613. 
76  Pac  Rep.  164   (applied). 

3.  AceniJil  of  damnses  after  eommencement 
of  action. — See  ante  8  3283  and  note. 

8.  ACTUAL  OR  COMPENSATORY  DAM- 
AGES ONLY  can  be  griven.  In  absence  of  op- 
pression, fraud,  or  malice,  actual  or  presumed. 
—Maher  vs.  Wilson,  139  Cal.  614.  618-620.  73 
Pac.  Rep.  418.  See  Fries  vs.  American  L.  P. 
Co..  141  Cal.  610.  613,  614,  76  Pac.  Rep.  164. 

See  par.  16  this  note. 

4.  AMENDMENT  OF  STATUTE— Constitu- 
tional low  does  not  forbid  change  In  arbitrary 
and  statutory  rule  of  damages  In  cases  of 
tort,  on  theory  that  such  change  and  depriva- 
tion of  vested  right  of  one  who  has  previously 
suffered  wrong,  even  if  it  should  be  made  to 
appen**  In  particular  case  that  plaintiff  would 
not  have  recovered  /.s  much  as  he  would  have 
done  had  former  rule  been  continued. — Tulley 
vs.  Tranor,  53  Cal.  274,  280  (upholding  amend- 
ment to  9  3336). 

5.  ANTICIPATION  OF  INJURY  on  part  of 
wrong-doer  is  not  necessary  In  order  to  entitle 
plaintiff  to  recover  therefor  If  It  was  proxi- 
mately caused  by  wrong. — Sloane  vs.  Southern 
Cal.  R.  Co.;  Ill  Cal.  668,  CSS,  44  Pac.  Rep.  320. 
32  L.  R.  A.  193  (ejection  from  railroad  train; 
recovery  for  nervous  shock,  etc.). 

6.  ATl'ORNEY'S  FEES— Commlulonera*  note 

says:  "It  has  been  held  by  our  supreme  court 
that  where  loss  or  damage  is  direct,  as  the 
improper  commencement  of  a  suit,  or  prosecu- 
tion of  suit  so  commenced,  and  the  like,  counsel 
fees  actually  paid  may  be  recovered  as  dam- 
ages.— Ah  Thaie  vs  Quan  Wan,  3  Cal.  216;  af- 
firmed in  Prader  vs.  Grim,  13  Cal.'  585.  So  also 
in  injunction  cases  counsel  fees  for  dissolution 
of  the  writ  actually  paid  allowed  as  damages. 
See  28  Cal.  11,  case  entitled  as  last  case  cited, 
and  Willson  vs.  McEvoy,  25  Cal.  169." 
See  post  §3336  and  note  par.  3. 

7.  CHATTELS  MORTGAGED  TVRONGFULLY 


SEIZED  under  attachment  or  execution,  dam- 
ages recoverable  by  mortgagee  are  not  value 
of  property  seized,  but  amount  of  mortgage 
debt.—Wood  vs.  Franks.  56  Cal.  217.  218.  219. 
See  Sherman  vs.  Finch,  71  Cal.  68,  71,  11  Pac. 
Rep.  847. 

As  to  officer's  duty  to  pay,  tender,  or  secnre 
amount  of  mortKuge  debt,  see  ante  i  2969  and 
note. 

Levy      on     mortsased     chattels. — See      ante 

il  2968,  2969  and  notes. 

8.  COMMON    LAIV    DECLARED,    so    far    as 

section  goes. — Fairbanks  vs.  Williams,  68  Cal. 
241.  242.  See  Glaspell  vs.  Northern  Pac.  R.  Co.. 
43  Fed.  Rep.  900.  905. 

Damases  for  loss  or  destruction  of  property. 

. — See  note  12  Am.  St.  Rep.  248. 

Malicious  prosecution  and  abase  of  process. — 

See  notes  14  Am,  Dec.  699-603;  44  Am.  Rep.  346- 
848;    26  Am.  St.  Rep.  127-164. 

Measure  of  damagres  for  destruction  or  loss 
of  vrowlny  erops. — See  note  12  Am.  St  Rep. 
248. 

9.  EJECTION  OF  PASSENGCai  IVRONG- 
FULLY  is  governed  by  this  section — Cox  vs. 
Los  Angeles  T.  R.,  109  Cal.  100,  106.  41  Pac 
Rep.  794. 

10.  EXCESSIVE       DAMAGES       AVTARDED, 

It  being  apparent  that  award  is  obviously  so 
disproportionate  to  injury  proved  as  to  Justify 
conclusion  that  verdict  Is  not  result  of  clear 
and  dispassionate  discretion  of  Jury,  verdict 
will  be  set  aside. — Tarbell  vs.  Central  Pac  R. 
Co.,  34  Cal.  616,  623;  Fox  vs.  Oakland  C.  S.  R., 
118  Cal.  55.  68,  62  Am.  St.  Rep.  216,  50  Pac 
Rep.  25.  See  Moody  vs.  McDonald,  4  Cal.  297, 
299;  Wardrobe  vs.  California  Stage  Co..  7  Cal. 
118.  120,  68  Am.  Dec.  231;  McCarty  vs.  Fremont. 
23  Cal.  196,  198;  Aldrlch  vs.  Palmer,  24  Cal. 
613;  Kinsey  vs.  Wallace.  36  Cal.  462,  480: 
Karr  vs.  Parks,  44  Cal.  46,  47;  Phelps  vs. 
Cogswell,  70  Cal.  201,  203.  11  Pac.  Rep.  628; 
Morgan  vs.  Southern  Pac.  Co..  95  Cal.  510,  29 
Am.  St.  Rep.  143,  30  Pac.  Rep.  603,  17  L.  R.  A 
71;  Sloane  vs.  Southern  Cal.  R.  Co..  Ill  Cal. 
668.  687.  44  Pac.  Rep.  320.  32  L.  R.  A.  193; 
Fox  vs.  Oakland  Consolidated  S.  R.  Co.,  118 
Cal.  55,  62  Am.  St  Rep.  216,  60  Pac.  Rep.  25. 

11.  EXECUTOR'S  NONFEASANCE  whereby 
property,  whether  real  or  personal,  is  lost  ren- 
ders him  liable  in  damages  for  amount  which 
will  compensate  for  all  detriment  proximately 
caused,  and  liability  for  loss  must  be  fixed 
as  of  date  of  loss. — Wheeler  vs.  Bolton,  92  Cal. 
159,  173,  174,  28  Pac.  Rep.  658.  See  In  re 
Estate  Kennedy,  120  Cal.  468,  461,  62  Pac.  Rep. 
820. 

13.  FIndlnsrs  of  conrt. — See  ante  S  3304  and 
note. 

18.  FIXTURE — Valne  of,  is  its  value  as  it 
was  in  place  as  part  of  realty,  immediately 
preceding  wrongful  taking,  and  not  what  It 
would  sell  for  in  open  market  after  removal. — 
Rhoda  vs.  Alameda  Co.,  58  Cal.  357  See  Whit- 
beck  vs.  New  York  Central  R.  Co.,  86  Barb. 
(N.  T.)  644. 

14.  FULL  COMPENSATION  MUST  BE  AL- 
LOWED for  all  detriment  proximately  caused, 
even  though  there  be  no  showing  of  oppression, 
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fraud,    or   malice. — ^Llve    Stock    G.    P.    Co.    vs. 
Union  S.  Co.,  114  Cal.  447,  450.  46  Pac.  Rep.  286. 

15.  Interest  «■  damoses. — See  ante  1 3287 
and  note. 

l«i  NOMINAI^  DAMAGBS  ARB  RBCOVBR- 
ABUB  when  defendant  has  incurred  technical 
liability  but  no  actual  damages  are  shown  to 
have  been  sustained  and  defendant  was  not 
guilty  of  malice,  fraud,  or  oppression. — Maher 
vs.  Wilson,  139  Cal.  614,  620,  73  Pac.  Rep.  418; 
Pleasants  vs.  North  Beach  &  M.  R.  Co.,  34  Cal. 
686. 

17.  PERSOlTAIi  INJURIES. — ^There  can  be  no 
direct  evidence  of  amount  of  damagres  sustained, 
or  amount  of  money  which  will  be  compensation 
for  personal  injury,  but  it  is  sufRcient  to  show 
to  Jury  extent  of  injury  and  amount  of  ver- 
dict is  to  be  determined  by  exercise  of  intelli- 
gent discretion. — Wheaton  vs.  North  Beach  & 
M.  R.  Co.,  36  Cal.  590,  691;  Morgran  vs.  Southern 
Pac.  Co.,  96  Cal.  601,  608,  30  Pac.  Rep.  601; 
Harris  vs.  Zanone,  93  Cal.  69,  72,  28  Pac.  Rep. 
845;  Lee  vs.  Southern  Pac.  R.  Co.,  101  Cal.  118. 
120.  36  Pac.  Rep.  672;  Redfield  vs.  Oakland 
C.  S.  R  Co.,  110  Cal.  277,  286,  42  Pac.  Rep.  822; 
Clare  vs.  Sacramento  Elec.  P.  &  L.  Co.,  122  Cal. 
504,  506,  66  Pac.  Rep.  326;  Fries  vs.  American 
Ll  p.  Co..  141  Cal.  610,  613,  614.  75  Pac.  Rep. 
164  (instruction  held  erroneous).  See  Aldrich 
vs.  Palmer,  24  Cal.  613;  Boyce  vs.  California 
Stage  Co.,  26  Cal.  460,  473;  Wilson  vs.  Fitch, 
41  Cal.  363.  385;  Treadwell  vs.  Whittier.  80 
Cal.  674,  18  Am.  St.  Rep.  175,  22  Pac.  Rep.  266, 
5  L.  R  A.  498;  Speck  vs.  Gray,  14  Wash.  689, 
45  Pac.  Rep.  143;  Engler  vs.  Western  Union 
Tel.  Co.,  69  Fed.  Rep.  186,  188  (case  arising 
In  Nevada);  Western  G.  C.  Co.  vs.  Danner,  97 
Fed.  Rep.  882.  890  (case  arising  in  California). 

Action  for  Injuries  to  relntlves. — See  mono- 
graphic note  48  Am.  Dec  619-641. 

Damaseo  for  negrllsent  kllllngr  of  minor  child. 
— See  note  62  Am.  St.  Rep.  316. 

Deatk  by  trrongrfal  act — Action  by  personal 
repreaentatlvca. — See  Code  Civ.  Proc.  8  377  and 
note. 

Death  of  child  by  wronsl^l  act — Action  by 
father,  inuirdlan»  etc. — See  Code  Civ.  Proc.  S  376 
and  note. 

Elemeata  and  measure  of  damasks  In  actions 
for  havlnff  cansed  death  of  human  bclnss^ — See 
monographic  note  12  Am.  St.  Rep.  376-383. 

Fright  as  element  of  recoverable  damasks. — 
See  monographic  note  77  Am.  St.  Rep.  869-87S. 

Mental  sulferlna:  a»  element  of  damaffea. — 
See  notes  36  Am.  Rep.  306-308;  7  Am.  St.  Rep. 
534-537;    30  Am.  St.  Rep.  711,  712. 

18.  Prospective  proflta. — See  ante  8  8300  and 
note. 

Loss  of  profits  a»  element  of  damavea. — See 
note  12  Am.  St.  Rep.  248. 

Loss  of  profits  prevented  by  attachment.-^ 
See  note  45  Am.  St.  Rep.  893.  894. 

10.  PROXIMATE  CAUSB  "is  efficient  cause; 
one  that  necessarily  sets  other  causes  in  oper- 
ation."— Hawthorne  vs.  Slegel,  88  Cal.  159,  165, 
22  Am.  St.  Rep.  291,  25  Pac.  Rep.  1114  (quoting 
.*:tna  Ins.  Co.  vs.  Boon,  96  U.  S.  117,  130.  bk. 
24  L.  ed.  395;  Chidester  vs.  Consolidated  Peo- 
ple's D.  Co.,  53  Cal.  56.  57,  58;  Durgin  vs.  Neal, 
82  Cal.  595,  598.  599,  23  Pac.  Rep.  133,  sub  nom. 
Durgin  vs.  MoNally,  23  Pac.  Rep.  375;  Martin 
C  C — loo. 


vs.  Deetz,  102  Cal.  65,  41  Am.  St.  Rep.  161,  162, 
36  Pac.  Rep.  368;  Sloane  vs.  Southern  Cal.  R. 
Co.,  Ill  Cal.  668,  44  Pac.  Rep.  320,  32  L.  R.  A. 
193;  Crow  vs.  San  Joaquin  &  K.  R.  C.  &  I.  Co., 
130  Cal.  309.  314,  62  Pac.  Rep.  562,  1058;  Fries 
vs.  American  L.  P.  Co.,  141  Cal.  610,  613,  614. 
76  Pac.  Rep.  164. 

As  to  proximate  cause  of  damagres  whcr» 
contract  brofcen»  see  ante  S  3300  and  note. 

Renaoto.  and  proximate  cauaes. — See  notes  36 
Am.  Rep.  649-661;  41  Am.  Rep.  63-68;  42  Am. 
Rep.  890-398;  47  Am.  Rep.  381-387;  60  Am.  Rep. 
669-674;  62  Am.  Rep.  157-166;  1  Am.  St.  Rep. 
666. 

ao.  A<stual  cause  of  loss  is  proximate  cause, 
"whether  operating  directly  or  by  putting  in- 
tervening agencies  the  operation  of  which 
could  not  be  reasonably  avoided  in  motion, 
by  which  the  loss  is  produced,  is  the  cause  to 
which  such  loss  should  be  attributed." — Haw- 
thorne vs.  Siegel,  88  Cal.  169,  166,  22  Am.  St. 
Rep.  291.  26  Pac.  Rep.  1114  (quoting  Brady  vs. 
Northwestern  Ins.  Co..  11  Mich.  425). 

ai.  Concurrent  acta  of  third  persoaa  causing 
injury  which  is  not  direct  result  of  defendant's 
wrongful  act  precludes  recovery. — Durgin  vs. 
Neal,  82  Cal.  696,  698,  699,  23  Pac.  Rep.  133 
(defendant's  excavation  and  obstructions  in 
gutter  by  third  persons  causing  cellar  to  be 
flooded).  See  Berry  vs.  San  Francisco  &  N.  P. 
R.  Co.,  60  Cal.  435  (defendant  tearing  down 
fences,  and  hogs  of  third  persons  invading 
plaintiff's   land). 

22.  Destruction  of  fence  does  not  entitle 
plaintiff  to  recover  profits  that  might  have 
been  reaped  from  cows  and  hogs  which  land 
would  have  supported,  it  not  appearing  that 
plaintiff  had  such  animals.  —  Giaccomini  vs. 
Bulkeley,  51  Cal.  260,  262.  See  Wallace  vs. 
Ah  Sam.  71  Cal.  197,  200,  60  Am.  Rep.  534, 
12  Pac.  Rep.  46. 

28.  Expense  of  removal  is  proper  element 
of  damage  for  trespass  whereby  plaintiff  was 
compelled  to  change  his  place  of  business. — 
Hawthorne  vs. -Siegel,  88  Cal.  169,  166,  22  Am. 
St  Rep.  291,  25  Pac.  Rep.  1114. 

24.  Instructions  to  Jury  that  defendant  is 
liable  for  injury  "resulting  either  directly  or 
remotely  from  negligence"  is  not  cured  by 
another  Instruction  that  defendant's  negligence 
will  not  entitle  plaintiff  to  verdict  unless  he 
has  suffered  damages  from  such  negligence  as 
the  "proximate"  and  direct  result  of  such 
negligence. — Chidester  vs.  Consolidated  Peo- 
ple's D.  Co.,  63  Cal.  66,  58. 

25.  Iioss  of  established  business  Is  proper 
element  of  damages  for  trespass  in  conse- 
quence of  which  lessee  is  compelled  to  aban- 
don premises. — Hawthorne  vs.  Siegel,  88  Cal. 
159,  167,  22  Am.  St.  Rep.  291,  26  Pac.  Rep.  1114. 
See  Lambert  vs.  Haskell,  80  Cal.  611.  619,  22 
Pac.   Rep.   327. 

26.  Same — Evidence  of  profits  which  were 
actually  being  made  Is  admissible. — Lambert 
vs.  Haskell.  80  Cal.  611,  619,  22  Pac.  Rep.  327. 
See  Hawthorne  vs.  Siegel,  88  Cal.  159,  167,  22 
Am.  St.  Rep.  291,  25  Pac.  Rep.  1114. 

27.  Loss  of  privileges  by  lessee,  under 
agreement  with  third  person  who  allowed  hira 
hot    water    for    use    upon    premises,    is    proper 
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element  of  damages  In  action  for  trespass.— 
Hawthorne  vs.  Siegrel,  88  Cal.  169,  165,  22  Am. 
St.  Rep.  291,  25  Pac.  Rep.  1114. 

28.  Quest  Ion  as  to  inrhat  are  proxlaaate  dam- 
ages Is  left  by  action  where  it  was  before 
enactment  of  code. — Fairbanks  vs.  Williams, 
58   Cal.   241,   242. 

28.  Same  rule  for  breach  of  contract  and 
tort  is  prescribed  by  statute. — Crow  vs.  San 
Joaquin  &  K.  R.  C.  &  L  Co.,  130  Cal.  309,  314, 
62  Pac.  Rep.  662,  1058. 

See  ante  i  3300  and  note. 

210.  Speculative  danuiffes  arc  not  recoverable^ 
but  verdict  should  be  conflned  to  such  detri- 
ment only  as  was  proximately  caused  by 
wrongful   act. — Hawthorne   vs.   Siegrel*    88   Cal. 


159.  168-166,  22  Am.  St.  Rep.  291,  26  Pac  Rep. 
1114. 

SI.     Snbscqvcntly  accruing  damascs*  but  of 

which  tort  is  primary  cause,  are  not  separate 
causes  of  action,  but  "are  parts  of  tort  itself 
for  which  cause  of  action  is  given," — Haw- 
thorne vs.  Sieerel,  88  Cal.  169,  166,  22  Am.  St 
Rep.  291,  25  Pac.  Rep.  1114.  See  Wood  vi. 
Currey,  67  Cal.  208,  210. 

83.  Punitive    or    exemplary    damayca.  —  See 

ante  8  3294  and  note. 

88.     Rebuttal  of  presumption — laatructloa. — 

See  post  S  3336  and  note  pars.  20,  21. 

84.  Trespass  upon  land. — See  post  i  3334  and 
note  pars.  6-7. 


§  3334.  WBONOFITL  OCCUPATION  OF  REAL  PROPERTY.  The  detriment 
caused  by  the  wrongful  occupation  of  real  property,  in  cases  not  embraced  in  sec- 
tions thirty-three  hundred  and  thirty-five,  thirty-three  hundred  and  forty-four, 
and  thirty-three  hundred  and  forty-five  of  this  code,  or  section  eleven  hundred  and 
seventy-four  of  the  code  of  civil  procedure,  is  deemed  to  be  the  value  of  the  use  of 
the  property  for  the  time  of  such  occupation,  not  exceeding  five  years  next  pre- 
ceding the  commencement  of  the  action  or  proceeding  to  enforce  the  right  to  dam- 
ages, and  the  costs,  if  any,  of  recovering  the  possession. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Adjacent  property  injured, 

3.  CommissionerB*  note. 

4.  Exceptions  to  rule. 
5-7.  Trespass  on  land — Mining — Nominal  dam- 
ages. 

8.  Vendor  failing  to  put  purchaser  in  posses- 


sion. 

1.  APPLIBDy  CITBD,  CONSTRUED,  RB- 
FERRBD  TOy  etc.,  in:  Furlong:  vs.  Cooney, 
72  Cal.  322,  330,  14  Pac  Rep.  12  (cited);  Eva 
vs.  McMahon.  77  Cal.  467,  472,  19  Pac.  Rep.  872 
(cited);  Jack  vs.  Sinsheimer,  126  Cal.  663,  666, 
68  Pac.  Rep.  180  (referred  to). 

2.  ADJACENT  PROPERTY  INJURED  by 

defendant's  occupation  of  other  land,  damasree 
for  injury  to  such  adjacent  property  are  not 
to  be  considered,  but  must  be  sued  for  sep- 
arately, where  action  is  brougrht  under  Code 
Civ.  Proc.  i  427  to  recover  specific  real  prop- 
erty with  damasres  for  withholding:  thereof, 
or  for  waste,  and  rents  and  profits  of  same. — 
Furlong:  vs.  Cooney,  78  Cal.  322,  829,  830,  14 
Pac.  Rep.  12. 

8.  COMMISSIONERS'  NOTE  says:  ^IJnder 
our  code  it  Is  competent  for  the  plaintifT  to 
recover  real  property  with  damag:es  for  with- 
holding: it,  and  rents,  and  profits,  all  in  the 
same  action  and  as  one  cause  of  action. — Sul- 
livan vs.  Davis,  4  Cal.  291,  292;  Clark  vs. 
Boyreau,  14  Cal.  634,  637.  In  Moody  vs.  Mc- 
Donald. 4  Cal.  297,  'smart  money'  is  not  al- 
lowed.— De  Costa  vs.  Mass.  F.  W.  MIn.  Co., 
17  Cal.  613;  Chipman  vs.  Hibberd,  6  Cal.  162. 
Where  there  Is  not  malice  damages  are  limited 
to  natural  and  direct  consequences  of  the  act, 
which  may  be  computed.  Damagres  to  mines 
and  mining:  property. — Qoller  vs.  Fett,  80  Cal. 
481;    Antolne  Co.   vs.   Rldpre  O..   28   Cal.    219; 


Maye  vs.  Yappen.  23  CaJi.  806.  For  a  fraud  in 
the  sale  of  a  mine  plaintiff  may  recover  a 
largrer  sum. — Ahrens  vs.  Adler,  33  Cb\.  608. 
One  for  whose  benefit  in  part  men  are  em- 
ployed, with  his  knowledg:e  and  consent,  to 
remove  bulldlng:s  and  fences  from  lands,  turn 
out  the  occupants,  and  take  possession  thereof 
Is  equally  liable  with  the  one  who  actually 
employed  the  men. — Treat  vs.  Reilley,  35  Cal. 
129.  Whether  defendant  may  set  off  improve- 
ments made  Vy  him  ag:ainst  plaintiff's  claim  for 
damag:es  depends  on  peculiar  circumstances 
discussed  and  decided. — Carpentier  vs.  Small, 
35  Cal.  346,  355;  Code  Civ.  Proc.  1 741.  Per- 
manent improvements  made  by  one  holding 
under  color  of  title,  in  grood  faith,  allowed  as 
a  set-off.  Ouster  being:  denied,  and  the  dam* 
agree  admitted  which  were  recovered  in  a 
Judgment  for  plaintiff,  he  recovers  cost — ^Law- 
ton  vs.  Gordon,  37  Cal.  202.  When  the  damages 
awarded  does  not  specify  w^hetber  awarded  for 
mesne  profits  or  damages,  or  both,  the  pre- 
sumption Is  that  the  evidence  sustained  the 
Judg:ment. — ^McCarthy  vs.  Yale,  39  Cal.  585." 

Iiessee  prevented  from  toklav  possession,  •t 
afterwards  evicted — Measure  of  danuiges* — See 
notes  100  Am.  Dec  428,  429;  58  Am.  Dec  606- 
614. 

Valve  of  improvements^  set  ofl^  when* — See 
Code  Civ.  Proc  I  741  and  note. 

4.  EXCEPTIONS  TO  RULE  are  provided  for 
In  other  sections,  but  they  do  not  affect  result 
—Eva  vs.  McMahon,  77  Cal.  467,  472,  19  Pac 
Rep.  872. 

See  post  113336,  3344,  8345  and  notes,  and 
Code  Civ.  Proc.  |1174  and  note. 

5.  TRESPASS  UPON  LAND.— Mlaisc  efalsi 
trespassed  npon  entitles  plaintiff  to  amount 
which  will  fully  compensate  it  for  all  detriment 
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proximately  caused,  and  In  view  of  difficulty 
of  makinsT  proof  in  such  cases  court  will  be 
particularly  cautious  in  disturbing:  verdict  of 
Jury  based  upon  testimony  in  support  thereof. 
—Empire  O.  Min.  Co.  vs.  Bonanza  Q.  Min.  Co., 
67  Cal.  406,  408,  7  Pac.  Rep.  810. 

9,  Same — Excesa  of  expense  over  Talue  of  ore 
cxtraeted. — Instruction  that  if  Jury  finds  neces- 
sary expense  and  cost  of  digrgrlnsr  grold-bearins: 
earth  and  extractingr  srold  therefrom,  equaled 
or  exceeded  value  of  srold-dust  extracted,  they 
should  find  for  defendant,  is  one  of  which  he 
cannot  complain,  as  it  is  too  favorable. — Em- 
pire G.  Min.  Co.  vs.  Bonanza  O.  Min  Co.,  67  CaL 


406,  408,  7  Pac  Rep.  810.  See  Maye  vs.  Yappen, 
28  Cal.  306;    OoUer  vs.  Fett.  30  Cal.  482. 

T.  Nominal  damages  are  presumed  for  every 
trespass  upon  real  property. — Empire  O.  Min. 
Co.  vs.  Bonanza  G.  Min  Co.,  67  Cal.  406,  409, 
7  Pac.  Rep.  810.  See  Attwood  vs.  Fricot,  17  Cal. 
88.  76  Am.  Dec.  667. 

8.  VEIf DOR  FAILING  TO  PUT  PURCHASER 
IN  POSSESSION,  no  damages  are  recoverable 
if  it  clearly  appears  that  none  were  sustained, 
even  though  it  was  stipulated  that  vendor 
should  pay  stipulated  sum  per  month. — Eva  vs. 
McMahon,   77   Cal.    467,   472.   19   Fac   Rep.   872. 

See  ante  H1670,  1671  and  notes. 


§  3336.  WILPXJL  HOLDINO  OVER.  For  wilfully  holding  over  real  property, 
by  a  person  who  entered  upon  the  same,  as  guardian  or  trustee  for  an  infant,  or  by 
right  of  an  estate  terminable  with  any  life  or  lives,  after  the  termination  of  the 
trust  or  particular  estate,  without  the  consent  of  the  party  immediately  entitled 
after  such  termination,  the  measure  of  damages  is  the  value  of  the  profits  received 
during  such  holding  over. 

History:   Enacted  March  21, 1872. 


1*    Applied*  dtedy  eonstraed,  referred  to,  etc.,  9.    "Wlien  estate  of  trustee  ceases. 

in:    Jack  vs.   Sinsheimer,  126  CaL  663,  666,  68       f  871  and  note. 
Pac.  Rep.  130  (referred  to). 


-See  ante 


§  3336.  CONVERSION  OF  PERSONAL  PROPERTY.  The  detriment  caused 
by  the  wrongful  conversion  of  personal  property  is  presumed  to  be : 

1.  The  value  of  the  property  at  the  time  of  the  conversion,  with  the  interest  from 
that  time,  op,  where  the  action  has  been  prosecuted  with  reasonable  diligence,  the 
highest  market  value  of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party;  and 

2.  A  fair  compensation  for  the  time  and  money  properly  expended  in  pursuit 
of  the  property. 

4 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code    Amdts. 
1873-4,  p.  266;  January  22,  1878,  Code  Amdts.  1877-8,  p.  90. 


1. 

2. 

3. 

4. 

6. 

6. 

7. 

8. 

9-10. 

11. 

12. 

13. 

1418. 


19. 
20, 21. 

22. 

23. 

24. 

25. 
26, 27. 


Applied,  dted,  construed,  referred  to,  etc. 

Alternative  form  of  judgment  preacribed. 

Amendment  of  section — ^Retroactive  effect. 

Arbitrary  rule  of  damages  prescribed. 

Claim  and  deliveiy* 

Cognate  section. 

Commissioners'  note. 

Complaint. 

Cost  of  property — Consideratioii  of. 

Declaratory  statute. 

Evidence  of  present  cost  admissible. 

Executor's  nonfeasance. 

"Pair  compensation"  —  Attorney's  fe^— 
Question  for  court — ^Recovery  of  posses- 
sion. 

Form  of  action. 

"Is  presumed  to  be" — ^Bebuttal  of  pre- 
sumption. 

Mining — Damages  for  wrongfully  extract- 
ing ore. 

Mitigation  of  damages  by  recovery  of 
property. 

Non-existing  property. 

Option  of  Injured  party  not  exercised., 

Iteasonable  diligence  ^  Want  of  prosecu- 
tion. 


28.  Stock-broker's  unauthorized  sale  of  shares 

of  stock. 

29.  Taking  and  detention. 

1.  APPLIED,  CITED,  COirSTRITED,  RE« 
FERRED  TO,  etc..  In:  Barrante  vs.  Garratt, 
50  Cal.  112,  116  (cited);  TuUey  vs.  Tranor, 
63  Cal.  274,  278,  279,  280  (cited);  Dent  vs.  Hol- 
brook.  64  Cal.  146.  146  (cited);  Kelly  vs.  Mc- 
KIbben,  64  Cal.  192,  194,  196  (referred  to  as 
inapplicable);  McDonf^ld  vs.  McConfcey,  67  Cal. 
326,  326  (cited);  Fairbanks  vs.  Williams,  68 
Cal.  241,  242,  248  (construed);  Fromm  vs. 
Sierra  Nevada  S.  Min.  Co.,  61  Cal.  629,  634 
(cited);  Sherman  vs.  Finch,  71  Cal.  68,  69, 
11  Pac  Rep.  847  (cited  in  connection  with 
9  3338);  Cox  vs.  McLau^rhlin,  76  Cal.  60.  70. 
9  Am.  St.  Rep.  164,  18  Pac.  Rep.  100  (cited); 
Hill  vs.  Flnigan,  77  Cal.  267,  279,  11  Am.  St. 
Rep.  279,  19  Pac.  Rep.  494  (referred  to);  An^ell 
vs.  Hopkins,  79  Cal.  181.  183,  21  Pac.  Rep.  729 
(cited);  Arzasra  vs.  Villalba.  86  Cal.  191,  194. 
196,  24  Pac.  Rep.  666  (construed  and  applied); 
Oreenbaum  vs.  Martinez,  86  Cal.  469,  461,  462. 
25  Pac.  Rep.  12  (cited);  Niles  vs.  Edwards,  90 
Cal.  10,  14,  27  Pac.  Rep.  169  (cited);  Irwin  vs. 
McDowell.   91  Cal.   119,  121,   122,   27  Pac.   Rep. 
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601  (applied);  Wheeler  vs.  Bolton,  92  Cal.  169, 
173,  28  Pac.  Rep.  558  (referred  to);  Rose  vs. 
Foord,  96  Cal.  152,  154,  30  Pac  Rep.  1114 
(referred  to  as  inapplicable);  Ralston  vs.  Bank 
of  Cal.,  112  Cal.  208.  214,  44  Pac.  Rep.  476 
(cited);  Spooner  vs.  Cady  (Cal.  May  8,  1896). 
44  Pac.  Rep.  1018  (cited);  Levy  vs.  Scott,  116 
Cal.  39,  49,  46  Pac.  Rep.  892  (cited);  Black  vs. 
Hilliker,  130  Cal.  190,  193,  62  Pao.  Rep.  481 
(referred  to  as  inapplicable);  Hays  vs.  Wind- 
sor, 130  Cal.  230.  236,  62  Pac.  Rep.  396  (cited); 
Bldwett  vs.  Miller,  131  Cal.  149,  151.  63  Pac 
Rep.  167  (cited);  Harris  vs.  Smith,  132  Cal. 
316.  319,  64  Pac.  Rep.  409  (referred  to  as 
inapplicable) ;  Yukon  River  S.  B.  Co.  vs.  Gratto, 
136  Cal.  538,  641,  69  Pac.  Rep.  262  (cited); 
Pacific  P.  T.  C.  Co.  vs.  Bank  of  Palo  Alto, 
109  Fed.  Rep.  369.  378,  48  C.  C.  A.  413,  54  L.  R. 
A.  711  (cited). 

3.  Alternative  form  of  Jndsment  prescribed. 

See  Code  Civ.  Proc.  |  667  and  note. 

8.  AMBNDMBNT  OF  SECTION  by  striklngT 
out  from  clause  1  the  phrase  "or,  where  the 
action  has  been  prosecuted,"  etc.,  is  appli- 
cable to  case  in  which  conversion  had  oc- 
curred prior  to  passage  of  amendatory  act. — 
TuUey  vs.  Tranor,  53  Cal.  274,  278,  279. 

Conntitutionality  of  amendment.  —  See  ante 
§  3333  and  note. 

4.  ARBITRARY  RUIiB  OF  DAMAGES  is  es- 
tablished by  section,  and  It  does  not  purport 
to  supply  standard  by  which  compensation  may 
be  determined  In  every  case. — Tulley  vs.  Tra- 
nor, 53  Cal.  274.  280. 

5.  CliAIin  AND  DELIVERY.  —  If  before 
delivery  to  plaintiff  of  property  seized  by 
sheriff  it  is  returned  to  defendant  upon  execu- 
tion of  proper  undertaking:*  there  is  no  con- 
version of  property  by  plaintiff,  and  it  not 
appearing  that  defendant  expended  any  time  or 
money  in  pursuit  of  property,  this  section  is 
inapplicable.— Black  vs.  Hilliker,  130  Cal.  190, 
193,  62  Pac.  Rep.  481.  See  Murphy  vs.  Mulgrrew, 
102  Cal.  547.  41  Am.  St.  Rep.  200,  36  Pac.  Rep. 
857. 

e.  Coffnate  aeetlon,  providing  damagres  in 
trover. — See  ante  9  3833  and  note. 

7.  COMMISSIONERS'  NOTE  cites  under  subd. 
2  Dougrlass  vs.  Kraft,  9  Cal.  562;  Cassin  vs. 
Marshall,  18  Cal.  689;  Hamer  vs.  Hathaway,  33 
Cal.  117;  Page  vs.  Fowler,  28  Cal.  605;  87  CaL 
100,  39  Cal.  412.  415,  2  Am.  Rep.  462;  Scott  vs. 
Rogers,  31  N.  Y.  676;  Bennett  vs.  Lockwood,  20 
Wend.  (N.  Y.)  223.  32  Am.  Dec.  632;  Miller  vs. 
Garling,  12  How.  Pr.  (N.  Y.)  203. 

Breacb  of  covenant  to  deliver  personal  prop* 
erty  paid  for. — See  ante  S  3309  and  note. 

Conversion  by  officers  and  agrents  of  cor- 
porations.— See  note  48  Am.  St.  Rep.  922,  923. 

Conversion  of  personal  property  snfflclent  to 
Knstnln  trnx-r-'. — See  monographic  note  24  Am. 
St.   Rep.   795-819. 

DamaiccMi  for  wronsfal  or  malicious  attach- 
ment.— See  monographic  note  68  Am.  St.  Rep. 
266-280. 

DninasreK  recoverable  In  trover. — See  note  14 
Am.  St.  Rep.  19. 

General  rule  In  vnlne  at  time  of  conversion 
and  IntercMt. — See  note  24  Am.  Dec.  71-73. 

lilnbillty  of  Innocent  purchasers. — See  note 
24  Am.  Dec.  85. 


Limitation    on    liability    of    depositary. — See 

ante  8  1840  and  note. 

Measure  of  damasea  In  trover* — See  note  11 
Am.  Dec.  626-528. 

Measure  of  damages  where  valne  enhanced 
by  wrons-doer. — See  note  24  Am.  Dec.  70,  71, 
73-77. 

Property   converted   by   ndatake. — See   notes 

24  Am.  Dec.  77-86;  36  Am.  Rep.  v70. 

8.  COMPLAINT  is  sufficient  if  it  alleges  that 
defendant  took  plaintiff's  property  and  refuses 
to  return  it  on  demand,  and  renders  applicable 
statutory  measure  of  damages  for  conversion. 
— Arzaga  vs.  Villalba,  86  Cal.  191,  196,  24  Pac 
Rep.  666.  See  Wood  vs.  McDonald,  66  Cal.  546. 
648,  6  Pac.  Rep.  452;  Doyle  vs.  Callaghan,  67 
Cal.  154,  7  Pac.  Rep.  418. 

0.  COST  OF  PROPERTY  is  not  proper  basis 
of  estimating  damages,  but  value  at  time  and 
place  of  conversion  must  be  taken. — Greene- 
baum  vs.  Taylor,  102  Cal.  624,  627.  36  Pac.  Rep. 
957;  Yukon  River  S.  B.  Co.  vs.  Gratto,  136  Cal. 
538,  641,  69  Pac.  Rep.  252.  See  Hamer  vs. 
Hathaway,  38  Cal.  117. 

10.  Is  proper  to  be  taken  Into  eonslderatloa 
as  circumstances  which  aid  in  arriving  at  its 
value  at  time  in  question. — Angell  vs.  Hopkins. 
79  Cal.  181.  188,  21  Pac.  Rep.  729. 

11.  DECLARATORY  STATUTEf  rule  as  it 
existed  previously  being  substantially  con- 
tinued, with  addition  that  under  certain  speci- 
fied circumstances  no  interest  can  be  recovered. 
— Cox  vs.  McLaughlin,  76  Cal.  60,  70,  9  Am.  St. 
Rep.  164,  18  Pac.  Rep.  100. 

12.  EVIDENCE  IS   ADMISSIBLE  TO   SHOW 

what  it  would  cost  to  purchase  in  open  market 
and  replace  property  converted.  —  Levy  vs. 
Scott,  115  Cal.  39,  49.  46  Pac.  Rep.  892.  See  Cas- 
sin vs.  Marshall,  18  Cal.  689;  Angeli  vs.  Hop- 
kins, 79  Cal.  181,  21  Pac.  Rep.  729. 

18.  Executor's  nonfeasance. — See  ante  13333 
and  note  par.  11. 

14.  '<FAIR    COMPENSATION,"    ETC.,    is    to 

be  strictly  construed,  and  plaintiff's  recovery 
is.  restricted  to  what  he  necessarily  paid  out- 
Fairbanks  vs.  Williams,  58  CaL  241,  243.  See 
Sherman  vs.  Finch,  71  CaL  68,  71,  72,  11  Pac. 
Rep.  847. 

15.  Attomey'a  fee  paid  in  pursuit  of  prop- 
erty is,  it  would  seem,  not  within  rule  of 
damages. — ^McDonald  vs.  McConkey.  57  Cal.  325, 
826;  Greenbaum  vs.  Martinez,  86  Cal.  459.  462. 

25  Pac.  Rep.  12  (holding  that  in  support  of 
Judgment  words  "attorney's  fees"  descriptive 
of  purpose  of  expenditure  may  be  rejected  as 
surplusage).  See  Bustamente  vs.  Stewart,  55 
Cal.  115;  Clemens  vs.  Luce.  101  Cal-  432,  85 
Pac.  Rep.  1032;  Lee  vs.  McCarthy  (Cal.  Feb. 
28,  1894),  85  Pac.  Rep.  1034;  Boob  vs.  Hall.  107 
Cal.  160,  40  Pac.  Rep.  117;  Spooner  vs.  Cady 
(Cal.  May  8,  1896).  44  Pac.  Rep.  1018.  1019; 
Mason  vs.  Luce,  116  Cal.  232.  48  Pac.  Rep.  72; 
Irvine  vs.  Perry,  119  Cal.  352,  51  Pac.  Rep.  544, 
949;  Russell  vs.  Flndley,  122  Cal.  478.  479,  55 
Pac.  Rep.  143;  Black  vs.  Hilliker.  130  Cal.  190. 
62  Pac.  Rep.  481;  Hayes  vs.  Windsor.  130  Cal. 
230,  62  Pac.  Rep.  395;  Harris  vs.  Smith,  132 
Cal.  316,  319,  64  Pac,  Rep.  409;  Pacific  P.  T.  C 
Co.  vs.  Bank  of  Palo  Alto.  109  Fed.  Rep.  369, 
378,  48  C.  C.  A.  413,  54  Lu  R.  A  711  (case  aris- 
ing in  California). 
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IC  duestton  for  court  aa  to  propriety  or 
necrMlty  of  e::penditure  Is  presented,  and  It  is 
not  for  plaintiff,  as  witness,  to  determine  such 
question. — Fairbanks  vs.  Williams,  58  Cal.  241, 
243.  See  Sherman  vs.  Finch,  71  Cal.  68,.  71, 
72,  11  Pac.  Rep.  847. 

17.  Recovery   of    posaenalon   of   property    In 

case  where  possession  can  be  had  does  not 
render  Inconsistent  recovery  of  expenses  of 
pursuit,  but  judgment  must  be  in  alternative, 
and  must  be  for  value  of  property  only  in  case 
possession  cannot  be  had. — Arzaffa  vs.  ViUalba. 
85  Cal.  191,  194,  195.  24  Pac.  Rep.  656.  See 
Berson  vs.  Nunan,  63  Cal.  550,  552;  Brlchman 
vs.  Ross,  67  Cal.  601.  606,  8  Pac  Rep.  316. 

18.  Compare  I  Kelly  vs.  McKlbben,  64  Cal. 
192,  195;  Redington  vs.  Nunan,  60  Cal.  632; 
Harris  vs.  Smith,  132  Cal.  816,  319,  64  Pac. 
Rep.  409. 

As  to  JndsrmeBt  la  detlaae^  see  Code  Civ. 
Proc.  I  667  and  note. 

19l  form  of  action  need  not  be  strictly 
observed  as  In  common- law  action  of  trover, 
but  if  complaint  states  cause  of  action  of  any 
kind  recovery  may  be  had  accordlngrly. — 
Arzaga  vs.  Vlllalba.  85  Cal.  191,  194,  24  Pac 
Rep.  656.  See  Pacific  P.  T.  C.  Co.  vs.  Bank  of 
Palo  Alto.  109  Fed.  Rep.  369,  378.  48  C.  C.  A. 
413,  54  L.  R.  A.  711  (case  arising  In  California). 

20.  «IS  PRBSUMBD  TO  BK^  Indicates  that 
It  was  intended  to  establish  legal  presumption 
to  operate  at  trial. — Tulley  vs.  Tranor,  53  Cal. 
274,  279. 

21.  Rebnttal  of  preaamptloa*  —  Instruction 
that  presumption  as  to  measure  of  damages  is 
disputable  one  (qu»re  whether  It  is)  is  purely 
abstract  where  there  Is  no  evidence  tending  to 
rebut  presumption,  but  error.  If  any.  in  giving 
it  is  not  ground  for  reversal  where  it  does  not 
appear  that  Jury  was  misled. — ^Hill  vs.  Flnlgan, 
77  Cal.  267,  279,  11  Am.  St.  Rep.  279,  19  Pac 
Rep.  494. 


22.  MlBinff — ^Dantagea  for  wroBorfnlly  ex- 
tracting ore. — See  ante  S  3334  and  note. 

28.  MITIGATION  OF  DAMAGBS  BT  RES- 
COVERY  OF  PROPERTY. — Section  applies 
only  to  cases  where  property  is  not  returned 
or  recovered,  and  does  not  abolish  rule  that 
recovery  of  property  is  to  be  considered  in 
mitigation  of  damages. — Blewett  vs.  Miller,  131 
Cal.  149,  161,  63  Pac.  Rep.  157. 

24.  Noa-eziatlns  property. — See  ante  |  8309 
and  note  par.  8. 

26.  OPTION  OF  INJURED  PARTY  NOT  EX- 
ERCISED,  court  is  at  liberty  to  award  dam- 
ages under  either  rule. — Barrante  vs.  Garratt. 
60  Cal.  112.  115. 

26.  REASONABLE     DILIGENCE.— Delay     Of 

two  months  in  bringing  action  does  not  con- 
stitute want  of  reasonable  diligence. — Fromm 
vs.  Sierra  Nevada  S.  Min.  Co.,  61  Cal.  629.  634. 

27.  Proseentloa  aa  well  as  eommencement 
of  actloa  must  be  with  reasonable  diligence, 
and  where  year  has  elapsed  between  com- 
mencement of  action  and  trial  it  cannot  be 
concluded  on  appeal  without  finding  by  trial 
court  on  question  as  matter  of  law  that  action 
was  prosecuted  with  due  diligence. — Niles  vs. 
Edwards,  90  Cal.  10,  15.  27  Pac.  Rep.  159.  See 
Ralston  vs.  Bank  of  Cal.,  112  Cal.  208.  214, 
44  Pac.  Rep.  476  (several  years  elapsing  be- 
tween suit  brought  and  trial). 

28.  A  STOCK-BROKER'S  UNAUTHORIZED 
SALE  OF  SHARES  OF  STOCK  on  which  he 
has  lien  authorizes  recovery  of  highest  market 
value  at  any  time  between  completion  and  ver- 
dict, without  interest. — Dent  vs.  Holbrook,  54 
Cal.  145.  146  (decided  under  section  as  amended 
Jan.   22,  1878). 

29.  Taking  and  detention  may  both  be  basis 
of  claim  for  damages. — Ryan  vs.  Fitzgerald.  87 
Cal.  345.  347.  25  Pac.  Rep.  546.  See  Arzaga  vs. 
Vlllalba,  85  Cal.  191.  24  Pac.  Rep.  656. 


§  3337.  SAME.  [APPLICATION  TO  BENEFIT  OF  OWNER.]  The  presump- 
tion declared  by  the  last  section  cannot  be  repelled,  in  favor  of  one  whose  pos- 
session was  wrongful  from  the  beginning,  by  his  subsequent  application  of  the 
property  to  the  benefit  of  the  owner,  without  his  consent. 

History:   Enacted  March  21,  1872. 

§  3338.  DAMAGES  OF  LIENOR.  One  having  a  mere  lien  on  personal  prop- 
erty, cannot  recover  greater  damages  for  its  conversion,  from  one  having  a  right 
thereto  superior  to  his,  after  his  lien  is  discharged,  than  the  amount  secured  by  the 
lien,  and  the  compensation  allowed  by  section  thirty-three  hundred  and  thirty-six 
for  loss  of  time  and  expenses. 

History:     Enacted  March  21,  1872. 

1-  Applied,  cited,  construed,  referred  to,  etc 

2.  Against  mere  stranger. 

3.  Mortgaged  property — Levy  upon. 

!•  APPLIfiO,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Sherman  vs.  Finch,  71 
Cal.  68,  70,  71,  11  Pac.  Rep.  847  (cited  In  con- 
nection with  13336);  Irwin  vs.  McDowell.  91 
Cal.  119,  i2z,  27  Pac.  Rep.  601  (construed  and 
applied);    Troxler    vs.     Buckner,    126    Cal.    288, 


290,  68  Pac.  Rep.  691  (applied);  Wilkerson  vs. 
Thorp,  128  Cal.  221,  226.  60  Pac.  Rep.  679  (ap- 
plied). 

2.  AGAINST  MERE  STRANGER  lienor  re- 
covers full  value. —  Dows  vs.  Rush,  28  Barb. 
(N.  Y.)  157;  Alt  vs.  Weidenberg,  6  Bosw.  (N. 
Y.)  176;  Turner  vs.  Hardcastle,  11  C.  B.  (N.  S.) 
683,  103  Eng.  C.  L.  683  (cases  cited  in  com- 
missioners' note). 
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S.     Mortffased  property  may  be  lerled 

— See  ante  |  2968  and  note. 

Llmltationii  om  rlsht  to  lery  on 
property. — See  ante  |  2969  and  note. 


Meaavre  of  damagea  for  coaTeraloa  of  col- 
lateral aecnrlty. — See  note  S2  Am.  8t  Rep.  725, 
726. 


§  3339.    SEDUCTION.     The  damages  for  seduction  rest  in  the  sound  discretioo 

of  the  jury.  History:    Enacted  March  21,  1872. 


1.  Action  by  unmarried  female. 

2.  Breach  of  promise  of  marriage. 

3.  Excessive  damages. 

4.  Parent  or  guardian — ^Action  bj. 

1.     Action    by   nnmarrled   female. — See   Code 
Civ.   Proc.   I  874. 

3.     Breach  of  promlae  of  marriage. — See  ante 
S  3319  and  note. 

8.    BxcesulTe    damaarea. — Law    la    liberal    in 


upholdinsr  verdict  of  jury  where  party  directly 
Injured  is  plaintiff. — ^Marshall  vs.  Taylor,  98 
Cal.  56.  62.  63,  3S  Am.  St.  Rep.  144.  32  Pac 
Hep.  867  (verdict  for  $25,000  upheld,  evidence 
showlngr  act  amounting  to  rape). 

Bxemplary  damasea. — See  ante  |  3294. 

Meaanre  of  damasea  In  action  for  •cdactloa. 
•^See  note  44  Am.  Dec.  177,  178. 

4.  Parent  or  irvardlan — Action  by.— See 
Code  Civ.  Proc.  |  376  and  note. 


§  3340.  INJURIES  TO  ANIMALS.  For  wrongful  injuries  to  animals  being  sub- 
jects of  property,  committed  wilfully  or  by  gross  negligence,  in  disregard  of 
humanity,  exemplary  damages  may  be  given. 

History:   Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Exemplary  damages. 

1.     Applied,    cited,    conatmed,    referred    to^ 

etc.,  in:  Byrnes  vs.  Moore,  93  Cal.  893,  394,  29 
Pac.  Rep.  70  (cited  erroneously  instead  of 
13440). 


3.  Bxenplary  damaseo  cannot  be  recovered 
unless  trespass  is  malicious  in  its  character.— 
Selden  vs.  Cashman,  20  Cal.  56.  See  Dorsey 
vs.  Manlove,  14  Cal.  668  (cases  cited  In  com- 
missioners*  note). 

See  ante   i  3294. 


§  3341.  SAME.  [SHEEP-EILLINO  D008.]  The  owner,  possessor,  or  har- 
bor er  of  any  dog  or  other  animal,  that  shall  kill,  worry,  or  wound  any  sheep,  an- 
gora goat,  or  cashmere  goat,  or  poultry,  shall  be  liable  to  the  owner  of  the  same  for 
the  damages  and  costs  of  suit,  to  be  recovered  in  any  court  of  competent  jurisdic- 
tion: 

1.  In  the  prosecution  of  actions  under  the  provisions  of  this  chapter,  it  shall  not 
be  necessary  for  the  plaintiff  to  show  that  the  owner,  possessor,  or  harborer  of  such 
dog  or  other  animal,  had  knowledge  of  the  fact  that  such  dog  or  other  animal  would 
kill,  wound  or  worry  sheep,  goats,  or  poultry. 

2.  Any  person  on  finding  any  dog  or  dogs,  or  other  animal,  not  on  the  premises 
of  the  owner  or  possessor  of  such  dog  or  dogs,  oc  other  animal,  worrying,  wounding, 
or  killing  any  sheep,  angora  or  cashmere  goats,  may,  at  the  time  of  finding  such 
dog  or  dogs,  or  other  animal,  kill  the  same,  and  the  owner  or  owners  thereof  shall 
sustain  no  action  for  damages  against  any  person  so  killing  such  dog  or  dogs,  or 
other  animal. 

History:   Enacted  March  18,  1888,  Stats,  and  Amdts.  1883,  p.  283;  amended 
February  27,   1903,  Stats,  and  Amdts.   1903,  p.  Si. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Pursuit  of  dogs. 

1.     Applied,     cited,     conntrncd,     referred     to, 

etc.,   in:      Johnson   vs.   McConnell,   80   (^1.   645, 
648,  22  Pac.  Rep.  219  (construed). 

S.  Pnrault  of  dosa  found  worrying:  sheep 
Is,  It  would  seem,  permissible,  but  to  Justify 
killing    dog    latter    must    be    actually    doing 


wrongful  act  and  It  Is  not  eufliclent  that  party 
killing  him  believes  that  dog  Is  doing  wrong. 
— Johnson  vs.  McConnell,  80  Cal.  645.  660,  651, 
22  Pac.  Rep.  219. 

Bzemplary  damasrea. — See  ante  i  8294. 

Property  In  dosrs. — See  note  26  Am.  8t.  Rep- 
808;  and  monographic  nota  67  Am.  St.  B«>> 
288-299. 


lit.  Ily  ck.  II,  art*  UI.] 
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ARTICLE   m. 

PENAL  DAMAGEa 


§  3344.    Failure  to  quit,  after  notice. 
§3345.    Tenant  wilfully  holding  over. 
§  3346.    Injuries  to  trees,  etc 


§  3346a.  Damages  for  firing  woods. 
§  3347.  Injuries  inflicted  in  a  dueL 
§  3348.    Same. 


§  3344.  FAILUBE  TO  QUIT,  AFTER  NOTICE.  If  any  tenant  give  notice  of 
his  intention  to  quit  the  premises,  and  does  not  deliver  up  the  possession  at  the 
time  specified  in  the  notice,  he  must  pay  to  the  landlord  treble  rent  during  the 
time  he  continues  in  possession  after  such  notice. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc* 

2.  Construed — As  to  meaning. 

3.  Demurrer  to  answer — When  sustained. 


!•     Applied,    cited,    eonatraed,    referred    tOf 

etc.,  in:  Jack  vs.  Stnsheimer,  126  Cal.  568, 
566,  68  Pac.  Rep.  180  (construed  and  applied 
with  other  sections). 

S.     CoiiMtraed  witb  H8S85,  884S^as  meaning 

that  detriment  caused  by  wrongrful  occupation 
of  real  property  Is  deemed  to  be  value  of 
use  of  property  for  time  of  such  occupation, 


and  costs,  if  any,  of  recovering  real  property. 
—Jack  vs.  Binsheimer,  126  Cal.  668,  666,  68 
Pac.  Rep.  130. 

8.    Demurrer  to  anawer  eettlns  np  lease  in 

which  lessee  agreed  that  upon  failure  to  pay 
rent  he  would  vacate  upon  thirty  days'  notice 
and  would  pay  griven  sum  "as  settlement  and 
liquidated  damagres"  sustained. — Jack  vs. 
Sinshelmer,  126  Cal.  668,  666,  68  Pac.  Rep.  180. 
See  Long:  Beach  City  S.  Dlst.  vs.  Dodffe,  185 
Cal.  401.   406,  67  Pac.  Rep.   499. 


§  3345.    TENANT  WILFTTLLY  HOLDINO  OVER.    If  any  tenant,  or  any  person 
in  collusion  with  the  tenant,  holds  over  any  lands  or  tenements  after  demand  made 
and  one  month's  notice,  in  writing  given,  requiring  the  possession  thereof,  such 
person  holding  over  must  pay  to  the  landlord  treble  rent  during  the  time  he  con 
tinues  in  possession  after  such  notice. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  Damages — Nature  of — To  what  confined. 

4.  Same^How  assessed. 
5-7.  Same — Rents  and  profits. 
8,9.  Same — Same — How    far    connected    with 
waste. 
10.  Same — Use  and  occupation. 
11, 12.  Same— What  not  considered. 
13, 14.  Demand — Effect  of  disregard  of. 

15.  Fraud — Necessity  of  existence. 
16-18.  Pleading   and   practice — Complaint — Suf- 
fering, averments  of. 
19-21.  Evidence — Good  faith,  when  admissible. 
22,  23.  Same — Title — Right  to  inquire  into. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Jack  vs.  Sinshelmer. 
125  Cal.  663,  666.  68  Pac.  Rep.  130  (construed 
and  applied  with  other  sections). 

2.  DAMAGES — Nature  of. — Damasrea  men- 
tioned la  atatnte  are  such  only  as  are  natural 
and  proximate  result  of  forcible  entry  or 
forcible  or  unlawful  detainer,  as  case  may 
be. — Anderson  vs.  Taylor,  66  Cal.  131,  182,  38 
Am.   Rep.   62. 

3.  DAMAGBS  MUST  BE  CONFINED  TO 
PRINCIPAL  TRANSACTION  and  Its  attendlnfiT 
circumstances  and  natural  results. — Anderson 
vs.  Taylor,  66  Cal.  131,  132,  88  Am.  Rep.  52. 
See  Hicks  vs.  Herring,  17  Cal.  666;  Kower 
va   Gluck,   88   Cal.    401. 

4.  How  aimeased. — Damages  for  forcible 
entry  and  detainer  assessed  If  claimed  in  com- 


plaint as  well  for  waste  and  injury  com- 
mitted as  for  rents  and  profits  during  detainer. 
— Tewksbury  vs.  O'Connell,  25  Cal.   262,  265. 

6«  Renta  and  prollta. — Loss  of  rents  and 
profits  necessary  consequence  of  forcible  en- 
try and  detainer. — Warburton  vs.  Doble,  88 
Cal.  619,  622.  See  Hicks  vs.  Herring,  17  Cal. 
566. 

6.  Renta  and  prollta  Intermediate  forcible 
entry  and  rendition  of  Judgment  would  con- 
stitute portion  of  damage  as  necessarily  Inci- 
dent to  recovery  of  possession. — Warburton 
vs.  Doble,  38  Cal.  619,  620. 

7.  Not  necessarily  confined  to  compensation 
for  waste  and  injury  only  as  those  terms  are 
understood  in  their  proper  technical  sense, 
but  value  of  rents  or  profits  may  enter  into 
estimate  of  damages,  as  language  of  statute 
clearly  imports. — Tewksbury  vs.  O'Connell,  26 
Cal.    262,    266. 

8.  How  tmr  connected  wftb  waatc. — Renta 
and  prollta  and  'waate  committed  are  not  ao 
neceaaarlly  connected  as  to  require  damage 
from  loss  of  one  and  commission  of  other  to 
be  united  in  same  demand. — Warburton  vs. 
DoblCp  38  Cal.  619,  622.  See  Hicks  vs.  Herring. 
17    Cal.    566. 

9.  In  action  for  waste  committed  pending 
action  of  forcible  entry  and  detainer  there 
is  no  such  necessary  connection  between  renta 
and  profits  and  waste  committed  as  requires 
damages   for   loss  of  one  and  commission  of 
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other  to  be  united  In  same  demand. — War- 
burton  vs.  Doble,  38  Cal.  019,  622.  See  Hicks 
V8.  Herring,  17  Cal.  566. 

10.  line  and  occvpatloB. — Where  no  waste 
or  othor  Injury  Is  committed  loss  of  use  and 
occupation  may  be  only  damage  sustained, 
and  that  value  when  ascertained  is  proper 
measure  of  damages. — Tewksbury  vs.  O'Con- 
nell,   26   Cal.   262.   266. 

11.  Wbat  not  conaldered.  —  Damaire  sus- 
tained by  tenants  holding  over  on  expiration 
of  lease  after  demand  without  respect  to  other 
property  immediately  adjoining  is  not  proper 
subject  of  inquiry  in  action  under  act  of 
forcible  entry  and  detainer. — Kower  vs.  Gluck. 
33  Cal.  401,  407. 

12.  Plaintiff  not  entitled  to  recover  dam- 
ages for  detention  of  whole  property  where 
he  was  only  ousted  from  part. — Thompson  vs. 
Smith.    28    Cal.    527,    632. 

18.     DEMAND— Effect      of      disregard      of. — 

Tenant's  disregard  of  demand  of  possession 
by  lessor  after  expiration  of  lease  amounts  to 
unlawful  detainer  of  premises  dating  from 
time  of  receipt  of  demand. — Kower  vs.  Gluck, 
33  Cal.  401,  406.  See  Hunt  vs.  Comstock,  15 
Wend.    (N.   Y.)    666. 

14.  Plaintiff  in  action  for  forcible  entry 
and  detainer  by  reason  of  tenant's  holding 
over  after  termination  of  tenancy,  and  de- 
mand of  possession,  entitled  to  Judgment  for 
restitution  of  premises,  and  for  three  times 
amount  of  damages  sustained  by  unlawful  de- 
tainer, which  may  be  actual  value  of  use  and 
occupation  of  premises  while  unlawfully  ob- 
tained.— Kower  vs.  Gluck,  33  Cal.  401,  407. 

15.  FRAUD  OR  WILFUL  WRONG  ON  PART 
OF  PARTY  making  entry  must  exist. — Thomp- 
son vs.  Smith,  28  Cal.  627,  632.  See  Dickinson 
vs.  Magulre,  9  Cal.  46,  48. 

10.  COMPLAINT  —  Averments  In.  —  Treble 
damages  allowed,  although  complaint  does  not 
refer  to  statute  under  which  they  are  claimed. 
— Watson  vs.  Whitney,  23  Cal.  876,  378.  See 
O'Callaghan  vs.  Booth,  6  Cal.  63;  Hart  vs. 
Moon,   6   Cal.   161. 

17.  Damages  assessed  by  Jury  or  court  act- 
ing without  Jury  according  to  truth  of  case 
may  be  trebled  when  properly  averred  in  com- 


plaint.— Tewksbury  vs.  O'Connell,  25  Cal.  2S!, 
266. 

18.     Averment     In     complaint     of     dnnuigef 

"that  by  reason  of  said  acts  of  forcible  entry 
and  forcible  detainer  .  .  .  plaintifTs  have 
been  injured  in  their  credit  and  circumstances 
and  have  suffered  great  bodily  and  mental 
pain  and  anguish  to  their  damage."  is  not 
sufficient  in  action  of  forcible  entry  and  de- 
tainer.— ^Anderson  vs.  Taylor,  66  Cal.  131,  132, 
88  Am.   Rep.   68. 

19l  RVIDENCB— Evidence  of  rood  faith  •( 
entry  by  defendant  admissible  where  plaintiff 
relies  upon  unlawful  entry  and  forcible  de- 
tainer, after  such  unlawful  entry,  and  not 
upon  forcible  entry. — Thompson  vs.  Smith.  2S 
Cal.  627,  532. 

ao.    conveyance:  issued  to  dbfe!«d- 

ANT  UNDER  UNITED  STATES  PATENT  ad- 
missible for  purposes  of  showing  good  faith 
of  entry  and  to  define  limits  of  defendant's 
lessor  in  order  to  prove  extent  of  possession. 
— Thompson  vs.  Smith,  28  Cal.  627,  631.  See 
Hoag  vs.  Pierce.  28  Cal.  187. 

ai.    PAYMENT  OF  SUBSEI^UEUrT  ADVANCES 

admissible,  not  for  purpose  of  establishing  title. 
but  to  show  that  entry  was  made  in  good 
faith  and  was  not  unlawful  within  meaning 
of  act,  where  plaintiff  relies  upon  unlawful 
entry  as  distinguished  from  forcible  one  and 
subsequent  forcible  detainer. — Thompson  va 
Smith,  28  Cal.  627,  631. 

12.  TITLE— Cannot  be  Inqnired  Into  to  de- 
feat recovery  in  action  to  obtain  restitution 
of  property  and  damages  occasioned  by  forci- 
ble entry  and  detainer,  as  upon  proof  of  facts 
specifled  in  statute  and  value  of  rents  and 
profits  party  Is  conclusively  entitled  to  Judg- 
ment for  restitution  and  for  damagea — War- 
burton  vs.  Doble,  38  Cal.  619,   621. 

as.  Title  to  property  alleged  to  have  kcea 
InJnivd  may  be  subject  to  Inquiry  when  dam- 
ages claimed  do  not  necessarily  result  from 
forcible  entry  and  detainer,  under  same  cir- 
cumstances and  for  same  purposes  as  in  action 
of  another  character  for  recovery  of  such 
damage,  and  having  direct  bearing  upon  ques- 
tion of  how  much  damage  has  been  occa- 
sioned.— Warburton  vs.  Doble,  88  Cal.  619.  62L 


§  3346.  INJXJRIES  TO  TREES,  ETC.  For  wrongful  injuries  to  timber,  trees, 
or  underwood  upon  the  land  of  another,  or  removal  thereof,  the  measure  of  damages 
is  three  times  such  a  sum  as  would  compensate  for  the  actual  detriment,  except 
where  the  trespass  was  casual  and  involuntary,  or  committed  under  the  belief  that 
the  land  belonged  to  the  trespasser,  or  where  the  wood  was  taken  by  the  authority 
of  highway  officers  for  the  purposes  of  a  highway ;  in  which  cases  the  damages  are 
a  sum  equal  to  the  actual  detriment. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction— With  §  733  Code  Civ.  Proc 
3-5.  Same — Statutes — Application. 

6.  Damages — Nominal,  when  given. 
7,  8.  Same— Treble— IIow  estimated. 
9, 10.  Same— Fruit-trees. 

11.  Same — Tenants  in  common. 
12-14.  Same — When  not  allowed — Treble — ^Nom- 
inal. 


15-17.  Bemcdies — Pleading  and  practice— Aver- 
ments— Sufficiency  of. 
18.  Same — Finding — ^Insufficiency  of  for  treble 
damages. 

1.  APPLIED,  CITEDy  CONSTRUED^  RB- 
PBRRED  TO,  etc..  In:  Stewart  v8.  Sefton. 
108  Cal.  197,  207.  41  Pae.  Uep.  298  (construed 
and     applied     with     f  733     Code    Civ.    Proc); 


lit.  II»  ck.  Ily  art.  lU.] 
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Waffoner  ys.  Sllya,  1S9  Cal.  569,  660,  78  Pac. 
Hep.   438    (construed  and   applied). 

2.  CONSTRUCTION— With  f  738  of  Code 
ClT.  Proc.  as  not  Intended  to  apply  to  case  In 
which  trespass  was  committed  through  Inno- 
cent mistake  as  to  boundary  or  location  of 
land  claimed  by  defendant. — Stewart  v&  Sef- 
ton.  108  Cal.  197,  206,  41  Pac.  Rep.  293. 

8.     Statutes. — Statute  not  intended  to  apply 

to  case  in  which  trespass  was  committed 
chroug^h  innocent  mistake  as  to  boundary  or 
location  of  land  claimed  by  defendant. — Barnes 
vs.  Jones,  61  Cal.  308,  306.  See  Ala.  Russell 
vs.  Irby,  18  Ala.  181.  111.  Whitecraft  vs.  Van- 
derver,  12  111.  235.  Miss.  Perkins  vs.  Hackle- 
man,  26  Miss.  41,  69  Am.  Dec.  243.  N.  H. 
Batchelder  vs.  Kelly,  10  N.  H.  436,  84  Am.  Dec 
174. 

4.  Cutting:  of  trees  upon  another's  land  un- 
der impression  that  party  had  not  grone  beyond 
his  own  boundary  not  contemplated  by  legis- 
lature.— Russell  vs.  Irby,  13  Ala.  131, 

6.  Not  intended  to  apply  to  unintentional 
trespass. — Batchelder  vs.  Kelly,  10  N.  H.  436, 
34  Am.   Dec.   174. 

•.  DAMAGE2S — Nominal* — Nominal  damagres 
often  (irlven  though  no  damage  suffered,  but 
ludgrment  for  such  damagres  Justifiable  only 
on  ground  that  It  conserves  some  right  of 
plaintiff  nominally  infringed  and  which  might 
be  lost  by  acquiescence  and  lapse  of  time. — 
Stewart  vs.  Sefton,  108  Cal.  197,  210,  41  Pac. 
Rep.  293. 

7.  Treble. — ^Damagre  should  be  eiitlniated 
by  all  clrcnuatancea  and  purposes  for  which 
trees  were  used  or  designed,  and  not  accord- 
ing to  speculative  or  fancied  ideas  that  Jury 
or  plaintiff  might  draw  from  their  worth. — 
Chlpman  vs.  Hibberd,  6  Cal.  162. 

8.  Tme  mle  Is  not  actual  value  of  tree  for 
fire-wood,  but  damage  done  to  land  by  reason 
of  destroying  them. — Chipman  vs.  Hibberd,  6 
Cal.   162. 

O.  FRUIT-TREES.  —  Talne  of  fmlt-treeii 
estimated  with  reference  to  what  they  are 
worth  on  premises  in  their  growing  state, 
and  not  as  taken  up  and  removed. — Montgom- 
ery vs.  Liocke,  72  Cal.  75.  77,  13  Pac.  Rep. 
401.     See  Mitchell  ys.  Billinsley,  17  Ala.  391. 

10.  Mode  of  determining  damage  occasioned 
by  removal  of  fruit-trees  different  from  that 
pursued  in  determining  value  of  forest  trees, 
fornner  being  of  no  value  when  removed  from 
soil  and  which  are  chiefly  valuable  for  what 
they  produce  In  growing  state. — Montgomery 
vs.  liOcke,  72  Cal.  75,  77,  13  Pac.  Rep.  401. 

11*  Tenanta  In  eommon. — Settlement  with 
one    of   two   tenants   in   common    for   trespass 


committed  in  cutting  timber  growing  upoo 
land  will  not  avoid  liability  of  wrong-doer 
to  other  tenant  in  common  where  settlement 
is  made  without  latter's  knowledge  or  con- 
sent or  his  subsequent  acquiescence. — Wagoner 
vs.  Sllva,  139  Cal.  559,  562,  73  Pac.  Rep.  433. 
See  Pearls  ys.  Covillaud,  6  Cal.  617,  65  Am. 
Dec.  543;  Corning  vs.  Troy  I.  &  N.  Co.,  39 
Barb.  (N.  Y.)  311,  825;  Dan  vs.  Brown,  4 
Cow.  (N.  T.)  483,  16  Am.  Dec.  395. 

la.  WHEN  N6t  ALI^OWED.— Treble  dam- 
agres not  reeoyerable  where  defendant  In  pos- 
session under  mistake  of  surveyor  in  locating 
boundary  lines  which  had  been  accepted  by 
both  parties. — Stewart  vs.  Sefton,  108  Cal.  197, 
206,    41    Pac.    Rep.    298. 

18.  Nominal  damages  denied  in  action  for 
wrongful  removal  for  injury  to  trees  where 
defendant  was  in  exclusive  possession  under 
mistake  of  surveyor  as  to  boundary  lines 
which  have  been  acquiesced  in  by  plaintifC 
and  where  defendant  acknowledged  title  and 
right  of  possession  of  plaintiff  and  voluntar- 
ily surrendered  exclusive  possession  before 
commencement  of  action. — Stewart  vs.  Sefton, 
108  Cal.  197,  211,  41  Pac.  Rep.  293. 

14.  In  absence  of  evidence  proving  wilful 
and  malicious  removal  of  trees  knowing  them 
to  be  property  of  plaintiff. — Stewart  vs.  Sef- 
ton, 108  Cal.  197.  206,  41  Pac.  Rep.  293.  See 
Barnes  vs.   Jones,   51   Cal.   303. 

15.  REMEDIES— PLEADING  AND  FRAC- 
TICEL — Ayerment  which  merely  states  that  en- 
try and  cutting  were  wrongful  and  without 
leave  might  be  suflSclent  to  secure  recovery 
of  actual  damage. — Barnes  vs.  Jones,  51  Cal. 
808,   806. 

16.  Ayerment  that  trespass  was  wilful,  but 
without  averring  that  entry  and  cutting  were 
wrongful  and  without  plaintiff's  leave,  will 
not  support  action  for  treble  damages. — 
Barnes  vs.  Jones,  61  Cal.  803,  306. 

17.  Averment  in  complaint  that  plaintiff 
owned  land  and  that  defendant  "without  leave 
of  plaintiff  wrongfully"  entered  and  cut  down 
and  carried  off  the  timber  contrary  to  form, 
force,  and  effect  of  statute  will  not  sustain 
action,  as  there  is  no  averment  that  same  was 
committed  wilfully  and  maliciously,  as  re- 
quired by  act. — Barnes  vs.  Jones,  61  Cal.  308, 
804. 

18.  Flndtns  that  defendant  ent  and  earrled 
away  from  land  described  timber  of  certain 
value,  but  that  defendant  entered  "under  mis- 
take as  to  identity  of  land,  believing  It  to  he 
portion  of  another  tract  which  they  claimed  by 
purchase,"  does  not  show  cause  for  treble  dam- 
ages.— Barnes  vs.  Jones,  61  Cal.  803,  804. 


§  3346a.  DAMAGES  FOB  FIBINO  WOODS.  Every  person  negligently  setting 
fire  to  his  own  woods,  or  negligently  suflPering  any  fire  to  extend  beyond  his  own 
land,  is  liable  in  treble  damages  to  the  party  injured. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts. 
1900-1,  p.  421,  held  unconstitutional,  see  history,  §4  ante;  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  c.  CDLXTV.  p.  621,  incorporating  into  the  Civil 
Code  the  principle  declared  in  Pol.  Code  §  3344. 

§  3347.  INJTTKIES  INFLICTED  IN  A  DUEL.  If  any  person  slays  or  perma- 
nently disables  another  person  in  a  duel  in  this  state,  the  slayer  must  provide  for 
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the  maintenance  of  the  widow  or  wife  of  the  person  slain  or  permanently  disabled, 
and  for  the  minor  children,  in  such  manner  and  at  such  cost,  either  by  aggregate 
compensation  in  damages  to  each,  or  by  a  monthly,  quarterly,  or  annual  allowance, 
to  be  determined  by  the  court. 

Histor/:     Enacted  March  21,  1872,  based  on  Stats.  1855,  p.  152. 
As  to  dneU   and  ckallences,  see   Pen.   Code  98  226-232    and    notes. 

§  3348.  SAME.  If  any  person  slays  or  permanently  disables  another  person  in 
a  duel  in  this  state,  the  slayer  is  liable  for  and  must  pay  all  debts  of  the  person 
slain  or  permanently  disabled. 

History:     Enacted  March  21,  1872. 

ARTICLE   IV. 

GENERAL.  PROVISIONa 

§  3353.  Value,  how  estimated  in  favor  of  seller.  §  3357.  Damages  aUowed  in  this  chapter,  ex- 
§  3354.    Value,  how  estimated  in  favor  of  buyer.  elusive  of  others. 

§  3355.    Property  of  peculiar  value.  { 3358.  Limitation  of  damages. 

§  3356.    Value  of  thing  in  action.  §  3359.  Damages  to  be  reasonable. 

§  3360.  Nominal  damages. 

§  3363.  VALXTE,  HOW  ESTIMATED  IN  FAVOR  OF  SELLER.  In  estimating 
damages,  the  value  of  property  to  a  seller  thereof  is  deemed  to  be  the  price  which 
he  could  have  obtained  therefor  in  the  market  nearest  to  the  place  at  which  it 
should  have  been  accepted  by  the  buyer,  and  at  such  time  after  the  breach  of 
the  contract  as  would  have  sufficed,  with  reasonable  diligence,  for  the  seller  to 
effect  a  resale.  History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc.  agrreement  by  buyar  when  title  has  not  passed. 

2,3.  Construed— As  to  application,  etc.  —Hill  vs.  McKay.  94  Cal.  6,  18.  29  Pac  Rep. 

4.  Damages — Nearest  market — Price  of  ship-      406. 

ment,  when    deducted.  H,    pukvaiung  BEARKBT  RATB9-~-Agr««- 

5.  Same— Prevailing  market  rates.  nj^nt  which  does  not  directly  and  conclusively 
6,  7.  Same— Value  of  time.                                         •    ^^  price  to  be  paid  annually  by  defendant  for 

1.  AFFIilBD,  CITI&Dy  CONSTRUKD,  RB-  logrs  under  loggringr  contract,  but  provides  that 
FERRBD  TO,  etc.,  in:  Hill  vs.  McKay.  94  he  shall  purchase  all  loe:s  deposited  in  slough 
Cal.  5,  18,  29  Pac.  Rep.  406  (construed  and  ap-  "paying  therefor  prevailing  market  rates,"  in 
piled);  Hewes  vs.  Germain  F,  Co.,  106  Cal.  441,  absence  of  controlling  circumstances  dehors 
446,  39  Pac.  Rep.  853  (construed  and  applied  agreement,  means  prevailing  market  rates  at 
with  other  sections);  Tustin  F.  Assoc,  vs.  Earl  place  and  time  of  delivery  If  they  can  be 
F.  Co.  (Cal.  June  27,  1898),  63  Pac.  Rep.  698  ascertained,  but  if  no  market  rate  at  such 
(construed  and  applied);  Peterson  Bros.  vs.  place  and  time  can  be  ascertained,  market 
Mineral  K.  F.  Co.,  140  Cal.  624,  632.  74  Pac  rates  at  nearest  market  at  time  of  delivery 
Rep.   162    (construed  and  applied).  less  expenses  of  transportation. — Hill  va  Mc- 

2.  CONSTRUED  AS   APPLYING  to   case   of  ^^^^  ^*  ^*^-   ^»  ^*'  ^9  Pac.  Rep.   406. 
breach   of   logging  contract — HIU   vs.   McKay»  e.     VALUE   OP  TIME — ^Valne  of  frwlt.— Un- 
94   Cal.   5,  18,   29  Pac  Rep.  406.  der   contract    for   sale    and    purchase   of  fruit 

8.     Conatrned  witfc  1 8887  as  allowing  Inter-  to    be    taken    and    paid    for    by    given   date  Is 

est   in   case   where   damages   were   capable   of  value    of   fruit   at   that    date.— Peterson   Bros, 

being  made  certain  by  calculation.— Hewes  vs.  vs.  Mineral  K.  F.  Co..  140  Cal.  624,  632,  74  Pac. 

Germain  F.  Co.,  106  Cal.  441,  448,  39  Pac.  Rep.  ReP-   1^2. 

853.  7.     Value    of    orangea    to    aeller    after    pur- 

4.  NEAREST  MARKET. — When  there  is  no  chaser  repudiates  contract  is  not  that  of  fruit 
market  at  place  of  delivery  price  of  getting  which  has  gone  to  decay,  but  of  fruit  In  con- 
goods  to  nearest  market  is  to  be  subtracted  ditlon  in  which  it  was  when  vendor  could 
from  price  at  that  market  in  arriving  at  value  have  sold  It. — Tustin  F.  Assoc  vs.  Earl  F.  Co. 
at    place    of    delivery,    in    case    of    breach    of  (Cal.  June  27,  1898).  53  Pac.  Rep.  693.  699. 

§  3354.  VALUE,  HOW  ESTIMATED  IN  FAVOR  OP  BXJYEB.  In  estimating 
damages,  except  as  provided  by  sections  thirty-three  hundred  and  fifty-five  and 
thirty-three  hundred  and  fifty-six,  the  value  of  property,   to  a  buyer  or  owner 
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thereof,  deprived  of  its  possession,  is  deemed  to  be  the  price  at  which  he  might 
have  bought  an  equivalent  thing  in  the  market  nearest  to  the  place  where  the  prop- 
erty ought  to  have  been  put  into  his  possession,  and  at  such  time  after  the  breach 
of  duty  upon  which  bis  right  to  damages  is  founded  as  would  suffice,  with  reasour 
able  diligence,  for  him  to  make  such  a  purchase. 

History:   Enacted  March  21,  1872. 

1.  Applied,  cited,  eonstnxed,  referred  to,  etc 

2.  Construed  with  reference  to  meaning. 

3.  Distinction — Existing  rules. 

4.  Market  value — Common-law  meaning. 
5, 6.  Same — How  far  controls,  etc. 

7.  Storage — When  recoverable. 
8,9.  Evidence — Price,  when  and    when    not  ad^ 
missible. 


1.  APPLIED,  CITBD,  CONSTRUBD,  ftB« 
FBRRED  TO,  etc.,  In:  Bullard  vs.  Stone,  67 
Cal.  477,  479,  8  Pac.  Rep.  17  (construed  and 
applied  with  other  sections);  Marriner  vs. 
Dennison,  91  Cal.  656.  669,  27  Pac  Rep.  927. 
1091    (construed  and  applied). 

Am  to  meaanre  of  damasea  for  delay  In  de« 
Urery,  see  note  78  Am.  St.  Rep.  360-366. 

2.  CONSTRUED  AS  DBFINING  what  Is 
meant  by  excess  of  value  of  property  to  buyer. 
—Bullard  vs.  Stone,  67  Cal.  477,  479,  8  Pac. 
Rep.  17. 

S.  DISTINCTION  —  BSxiatlns  nilea.^Rules 
as  formulated  by  section  or  code  held  not 
materially  different  from  those  understood  to 
have  existed  prior  thereto, — Bullard  vs.  Stone, 
67  Cal.    477.   479,   8   Pac.   Rep.    17. 

4.  MARKBT  TALVB  AT  COMMON  LAW 
MEANT  price  or  sum  for  which  equivalent 
could  be  reasonably  and  fairly  purchased  at 
or  near  place  where  property  should  have 
been  delivered  and  within  reasonable  time 
after  refusal  to  deliver. — Bullard  vs.  Stone,  67 
Cal.  477,  480,  8  Pac.  Rep.  17. 


6.  Controto  la  case  of  breacb  of  contract 
far  exekaase  of  land. — Marriner  vs.  Dennison, 
91   Cal.  666.   669,   27  Pac.   Rep.   927,  1091. 

6.  Of  mcrchaadlac  aald'  to  be  measure  of 
damages  in  case  of  refusal  to  deliver  upon 
contract  when  payment  had  been  made,  and 
where  payment  had  not  been  made  excess  of 
market  value  over  price  agreed  to  be  paid  was 
deemed  measure  of  damages. — Bullard  vs. 
Stone.  67  Cal.  477,  479.  8  Pac.  Rep.  17. 

7«  STORAGBS  OF  GOODS. — ^^Amonnt  paid  to 
warckonacman  by  purchaser  pursuant  to  con- 
tract recoverable  agrainst  vendor  on  breach  of 
contract  to  deliver  as  part  of  damage. — Bul- 
lard vs*  Stone,  67.  C^.  477,  482,  8  Pac.  Rep.  17. 

8.  EVIDE»rCE--PRICB,  WHBN  ADMIS9I- 
BLEm — Price  at  which  thingr  is  sold  may  be 
shown  as  tending:  to  prove  its  value. — Mar- 
riner va  Dennison,  91  CaL  656,  669,  27  Pac, 
Rep.   927,  1091. 

O.  WHE3N  NOT  ADMISSIBL.B.— Brldcncc  of 
price  at  which  lots  were  sold  to  agrent  of  rail- 
road company  who  wanted  property  for  rail- 
road purposes  not  admissible  as  proving: 
amount  of  damagre  in  action  for  breach  of  con- 
tract for  exchangre  of  lands  where  plaintiff 
wanted  to  build  residence  for  himself,  where  it 
is  shown  that  he  could  have  purchased  as  good 
if  not  better  lots  for  that  purpose  in  immedi- 
ate vicinity  for  that  suna. — Marriner  -vs. 
Dennison,  91  Cal.  666.  669,  27  Pac.  Rep.  927, 
1091. 


§  3355.  PROPERTY  OP  PECULIAR  VALUE.  Where  certain  property  has  a 
peculiar  value  to  a  person  recovering  damages  for  deprivation  thereof,  or  injury 
thereto,  that  may  be  deemed  to  be  its  vaJue  against  one  who  had  notice  thereof 
before  incurring  a  liability  to  damages  in  respect  thereof,  or  against  a  wilful 
wrong-doer.  History:     Enacted  March  21,  1872. 

§  3356.  VALUE  OF  THINO  IN  ACTION.  For  the  purpose  of  estimating  dam- 
ages, the  value  of  an  instrument  in  writing  is  presumed  to  be  equal  to  that  of  the 
property  to  which  it  entitles  its  owner. 

History:     Enacted  March  21,  1872;   amended  April  30,   1874,  Code  Amdts. 
1873-4,  p.  266. 


1.  Chose  in  action — Amount  due. 

2.  Same — Lost  check. 

3.  Negligence — Notary  public,  certificate  of. 

4.  Pleading  and  practice — Averments,  lost  docu^ 

ment. 

5.  Evidence — ^Beducing  value  of  security. 

1.  CHOSE  IN  ACTION. — Measure  of  dam- 
agres  for  property,  such  as  chose  in  action,  as 
hill  or  note  or  other  security  for  payment  of 
nioney,  is  prima  facie  amount  due  on  security. 
— Zelgler  vs.  Wells,  23  Cal.  179,  180,  83  Am. 
l>ec.  87. 


2.  Full  value  of  amount  for  which  check 
is  drawn  is  measure  of  damagres  in  action  on 
lost  check  presented  hy  third  person  falsely 
representing  himself  to  be  true  owner  where 
hank  refuses  to  deliver  same. — Survey  vs. 
Wells,    6   Cal.    125,  126. 

3.  NEGLIGBNCK — Notary  public. — Measure 
of  damagres  In  action  agrainst  notary  public 
for  negrligence  in  omission  of  certificate  of 
acknowledgment  of  mortfirage  is  amount  of 
debt  and  interest  intended  to  be  secured 
thereby. — Fogarty  vs.  Finlay,  10  CaL  239,  246, 
70  Am.   Dec.   714. 
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4.  PLEADING  AND  PRACTICE  —  Com- 
plaint In  action  for  dnmnsea  for  loot  oeenrl- 
tleo,  as  draft,  which  merely  describes  same  "as 
valuable  draft  or  writlnar  drawn  by,"  etc., 
omitting  date  and  amount  and  time  when 
payable  and  party  to  whom  payable,  is  insuf- 
ficient, defendants  beingr  entitled  to  description 
clearly    identifying    document    in    question.— 


Zeiffler    vs.    Wells,    S8    CaL    179,    180,    83    Am. 
Dec.   87. 

6.  EVIDENCE. — Talae  of  oecnrlty  may  be 
reduced  by  evidence  showingr  payment,  in- 
solvency of  maker  or  other  fact  tending  to 
invalidate  it.— Zeigler  vs.  Wells,  23  CaL  179. 
88  Am.  Dec  87. 


§3367.  DAMAOES  ALLOWED  IN  THIS  GHAPTEB,  EXCLUSIVE  OF 
OTHERS.  The  damages  prescribed  by  this  chapter  are  exclusive  of  exemplary 
damages  and  interest,  except  where  those  are  expressly  mentioned* 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed  wilii  other  sections — Discretion  of 

jury. 

1.     Applied^     cited,     eonstrned,    referred    to, 

etc.,  in:  Hewes  vs.  Germain  F.  Co.,  106  CaL  441, 


447,   39   Pac  Rep.   863    (construed  and  applied 
with  other  sections). 

a.  Constnted  wltk  118288,  S811  as  Umltias 
discretion  of  Jury  in  regard  to  allowing  inter- 
est as  damages.  —  Hewes  vs.  Germain  F.  Co., 
106  Cal.  441,  447.  89  Pac.  Rep.  853. 


§  3368.  LIMITATION  OF  DAMAOES.  Notwithstanding  the  provisions  of  this 
chapter,  no  person  can  recover  a  greater  amount  in  damages  for  the  breach  of  an 
obligation  than  he  could  have  gained  by  the  full  performance  thereof  on  both 
sides,  except  in  the  cases  specified  in  the  articles  on  exemplary  damages  and  penal 
damages,  and  in  sections  thirty-three  hundred  and  nineteen,  thirty-three  hundred 
and  thirty-nine,  and  thirty-three  hundred  and  forty.  . 

History:   Enacted  March  21,  1872. 

Applied,  cited,  constrved,  referred  to,  ete^  in:  O'ConneU  vs.  Main  St  10th  8t  H.  Co.,  90 
Cal.  616»  620p  27  Pac.  Rep.  373   (referred  to). 

§3359.  DAMAOES  TO  BE  REASONABLE.  Damages  must,  in  all  eases,  be 
reasonable,  and  where  an  obligation  of  any  kind  appears  to  create  a  right  to  un- 
conscionable and  grossly  oppressive  damages,  contrary  to  substantial  justice,  no 
more  than  reasonable  damages  can  be  recovered. 

History:   Enacted  March  21,  1872. 


As   to   liquidated   damaires    and   penalty^   «Md  dlstlnctloB  between,  see  ante  {{ 1670.  1671  and 
notes. 

§  3360.    NOMINAL  DAMAOES.    When  a  breach  of  duty  has  caused  no  appre- 
ciable detriment  to  the  party  affected,  he  may  yet  recover  nominal  damages. 

History:     Enacted  March  21,  1872. 


1.  Applied,  dtecL  construed,  referred  to,  etc 

2.  Construed  with  reference  to  application. 

3.  Actual  liability — When  not  equal  to  actual 

loss. 

4.  Damages — Measured  by  actual  loss. 
5,  6.  Same — Counsel's  fees. 

7-13.  Same  —  Nominal,    when    and    when    not 
awarded. 

14.  Same — Presumption  from  trespass. 

15.  Pleading   and   practice — Charge  to   jury, 

when  insufficient. 
16-18.  Same — Judgment,    when    and    when    not 
reversed    for   failing    to    give    nominal 
damages. 
19.  Evidence  —  Burden   of  proof  —  Damages 
against  telegraph  company. 

1.  APPLIED,  CITED,  COBTSTRUED,  RE- 
FERRED TO,  etc.,  in:  Pacific  P.  L.  Co.  vs. 
Western   U.   T.    v.o.,   123   Cal.    428,    431,    66    Pac. 


Rep.  108  (applied);  Maher  vs.  Wilson,  1S9 
Cal.  514,  620,  73  Pac  Rep.  418  (construed  and 
applied). 

a.  CONSTRUED — ^As  applied  to  aetlon  for 
false  Imprisonment  where  no  actual  damages 
were  shown  to  have  been  sustained  and  de- 
fendants were  not  guilty  of  malice  or  oppres- 
sion.— Maher  vs.  Wilson.  189  CaL  614.  620«  78 
Pac.  Rep.  418. 

8.  ACTUAL  lilABILlTY  —  Not  e^aal  or 
eavivalent  to  actual  loos  where  breach  does 
not  arise  from  contract  entered  into  by  plain- 
tiff and  defendant,  but  by  reason  of  defend- 
ant's breach  with  third  party. — Paciflo  P.  I* 
Co.  vs.  Western  U.  T.  Co.,  128  Cal.  428,  4J1.  6« 
Pac.  Hep.  103. 

4.  Damages  for  compensation  must  bs 
measured  from  loss  sustained,  and  where  that 
loss  cannot  be  ascertained  damages  cannot  be 
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recovered. — Kenyon  vs.  Western  U.  T.  Co.,  100 
Cal.  454.  458p  35  Pac  Rep.  76. 

5.  COUNSEL'S  FEES. — Reasonable  amount 
Of  compensation  paid  as  counsel's  fees  allowed 
on  dissolution  of  Injunction  where  Injunction 
wrongfully  and  improperly  issued. — Busta- 
mente  vs.  Stewart,  65  Cal.  116,  116. 

6.  Amount  of  damages  for  counsel's  fees 
limited  to  those  paid  for  procuring  dissolution, 
and  not  to  fees  paid  for  defending  whole  case. 
Bustamente  vs.  Stewart,  55  Cal.  115,  116. 

7.  Nominal  daxnacea  may  be  awarded  in 
action  for  liability  for  outrage  of  feelings  and 
loss  of  reputation  and  Injury  to  feelings  with- 
out alleging  such  damages  specifically  or  giv- 
ing actual  proof  thereof.  Jury  estimating 
amount  as  fair  compensation. —  Taylor  vs. 
Hearst,  107  Cal.  262,  270,  40  Pac.  Rep.  892.  See 
Wilson  vs.  Fitch,  41  Cal.  863,  886. 

8.  Nominal  damages  allowed  where  plain- 
tiffs were  excluded  from  land  by  defendant 
when  their  cattle  were  in  a  proper  condition 
and  season  was  dry  and  there  was  no  food  for 
them  except  at  distance. — Treadway  vs.  James, 
67  Cal.  137. 

9.  Nominal  damages  only  recoverable  on 
complaint  on  ground  of  negligence  of  tele- 
graph company  alleging  that  plaintiffs  "were 
prevented  from  buying  and  purchasing  a  lot 
of  hops"  showing  the  bulk  and  price  and  that 
"they  were  damaged  In"  a  given  sum,  such 
complaint  not  being  sufficient  allegation  of 
special  damage. — Acheson  vs.  Western  IT.  T. 
Co.,  96  Cal.  641,  644,  31  Pac.  Rep.  583. 

10.  Nominal  damages  often  given  though 
no  actual  damage  sufiTered  in  action  ex  delicto. 
--Stewart  vs.  Sefton»  108  Cal.  197,  210,  41 
Pac.  Rep.   293. 

11.  Nominal  damages  presumed  to  follow 
as  conclusion  of  law  from  breach  of  contract. 
— Browner  vs.  Davis,  16  CaL  9,  11. 

12.  Nominal  damages  not  allowed  where 
they  are  not  alleged  in  complaint  as  being 
caused  by  breach  of  defendant's  contract  with 
plaintiff,  but  by  reason  of  his  breach  of  con- 
tract with  third  person. — Paoiflc  P.  tt,  Co. 


Western  U.   T.   Co.,  128   Cal.    428,   431,   66   Pac. 
Rep.   103. 

13.  Plaintiff  not  entitled  to  nominal  dam- 
ages in  action  on  injunction  bond  after  disso- 
lution where  there  is  no  proof  of  actual  dam- 
age.— Bustamente  vs.  Stewart,  65  Cal.  116, 
116.  See  Wilson  vs.  McEvoy,  25  Cal.  169,  174; 
Jennings  vs.  Loring,  5  Ind.  250;  McConIhe  vs. 
New  York  &  E.  R.  Co.,  20  N.  Y.  495,  75  Am. 
Dec.    420. 

14.  PRESUMPTION. — Law  presumed  dam- 
age from  trespass  in  action  for  damages  for 
wrongful  entry  upon  mining  claim. — Attwood 
vs.  Fricot,  17  Cal.  87,  44,  76  Am.  Dec.  567. 

16.  PLEADING  AND  PRACTICE.— Charge 
to  Jnry  In  action  to  recover  damage  for  tres- 
pass of  mining  claims  that  if  they  believed  no 
injury  or  damage  was  due  by  defendant  to 
plaintiff  they  would  find  for  defendant  is 
calculated  to  mislead,  law  presuming  damage 
from  trespass. — Attwood  vs.  Fricot,  17  Cal.  37, 
44,   76  Am.   Dec.   667. 

16.  Judgment  will  not  be  reversed  merely 
because  erroneous  in  falling  to  give  nominal 
damages  unless  they  would  carry  costs. — 
Kenyon  vs.  Western  U.  T.  Co.,  100  Cal.  454, 
458,  35  Pac.   Rep.   76. 

17.  Where  object  of  action  Is  to  determine 
some  question  of  permanent  right,  fact  that 
party  can  only  recover  nominal  damages  will 
not  prevent  reversion. — Kenyon  vs.  Western 
U.  T.  Co.,  100  Cal.  454,  458,  36  Pac.  Rep.  75. 

18.  Judgment  for  nominal  damages  in  ac- 
tion ex  delicto  Justified  only  on  ground  that 
it  conserves  some  right  of  plaintiff  nomi- 
nally infringed  and  which  might  be  lost  by 
acquiescence. — Stewart  vs.  Sefton,  108  Cal.  197, 
210,   41   Pac.  Rep.   293. 

181.  BYIDENCEL — Barden  of  proof  on  plain- 
tiff in  action  against  telegraph  company  to 
show  wilful  misconduct  and  gross  negligence 
where  he  seeks  to  recover  damages  beyond 
amount  specified  in  special  contract  limiting 
their  liability. — ^Hart  vs.  Western  U.  T.  Co., 
66  CaL  679,  684,  66  Am.  Rep.  119,  6  Paa  Rep. 
687. 
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TITLE  m. 

SPECIFIC   AND   PEEVENTIVE   BELIEF. 

Chapter  I.    General  Prikciples,   §§  3366-3369. 
n.    Speciho  Belief,  §§  3375-3414. 
IIL    Preventive  Belxxt,  §S  3420-3428. 


CHAPTER  I. 

OENERAL  PRINCIPL.Ba 


S  3366.    Specific  relief,  ete.,  when  allowed. 
§  3367.    Specific  relief,  how  given. 


§  3368.    Preventive  relief,  how  given. 
§  3369.    Not  to  enforce  penalty,  ete. 


§  3366.    8PEGIFIG  BELIEF,  ETC.,  WHEN  ALLOWED.    Specific  or  preyentive 
relief  may  be  given  as  provided  by  the  laws  of  this  state. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  421,  held  unconstitutional,  see  history, 
§  4  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905, 
c.  CDLXV,  p.  622,  enlarging  the  scope  of  the  section. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction  of  provisionB. 

1.  APPLUBDr  CITBD*  CONSTRUBD,  RE- 
FERRED TO,  etc..  In:  Sherman  vs.  Finch. 
71  Cal.  68»  69.  11  Pac.  Rep.  847  (referred  to); 
Krouae  vs.  Woodward,  110  Cal.  63S,  642,  42 
Pac.  Rep.  1084  (applied):  Spreckels  vs. 
Hawaiian  C.  A  S.  Co.,  117  Cal.  377,  380  (con- 
strued, 881  (construed),  49  Pac.  Rep.  353; 
Wright  vs.  Superior  Court,  139  CaL  469.'  474, 
73   Pac.  Rep.   145    (applied). 

Am  to  poMieaaloB  of  real  property,  see  post 
I  3376. 

Aa  to  poMieaaloii  of  personal  property,  see 
post  IS  3379,   8880. 


Am    to    spedlle    perforauuioo    of   obllsatlOBSf 

see  post  18884  et  seq. 

Aa  to  roTlaloB  of  coatmeta,  see  post  §8399 
et  seq. 

Aa  to  readaalon  of  coatraeta,  see  post  |3406 
et  seq. 

Aa  to  cancelation  of  inatromenta,  see  post 
8  3418  et  seq. 

Aa  to  Injunctions,  see  post  {3420  et  seq. 

2.  PROVISIONS  OF  CIVIL.  CODS  COVER- 
ING THB  8VRJBCTS  OP  SPECIFIC  AND 
PREVBNTIVB   RELIEF   ARE   NOT  RULES  of 

procedure,  but  define  and  regrulate  rigrhis.— 
Spreckels  vs.  Hawaiian  C.  ft  S.  Co..  117  Cal. 
877,  879.  49  Pac.  Rep.  863. 


§  3367.    8PEGIFIG  BELIEF,  HOW  OIVEN.    Specific  relief  is  given : 

1.  By  taking  possession  of  a  thing,  and  delivering  it  to  a  claimant ; 

2.  By  compelling  a  party  himself  to  do  that  which  ought  to  be  done ;  or, 

3.  By  declaring  and  determining  the  rights   of  parties,   otherwise   than  by  an 

award  of  damages.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction  of  subdivision  2. 

3.  Commissioners'  note. 

1.  APPLIED,  CITED,  CONSTRrED,  RE- 
FERRED TO,  etc..  In:  Murphy  vs.  Hopcroft, 
142  Cal.  43.  46,  76  Pac  Rep.   667   (applied). 

Aa  to  claaalflcatlon  of  tb«  Inatancea  tn  irhich 
apedflc  relief  la  arlvcn,  see   post   S  3876. 

2.  CONSTRUCTION  OF  SURD.  2.— SURD.  9 
OF  THIS  SECTION  IS  IN  ACCORD  with  the 
fundamental  rule  of  equity  that  its  decrees 
operate  upon  the  person  and  not  upon  the 
thing:. — Murphy  vs.  Hopcroft,  142  Cal.  48,  46, 
76  Pac.  Rep.  667. 

3.  COMMISSIONERS'  NOTE  says:  Snbd.  1. — 
This  includes  the  ordinary  remedies  in  the 
common-law  actions  of  ejectment  and  replevin, 
or.  as  they  may  be  called  under  the  code,  ac- 
tions for  land  and  actions  for  chattels. 

Snbd.  2. — This  includes  the  specific  perform- 
ance    of    contracts,     the     delivery     of    things 


wrongrfully  detained,  the  surrender  of  Instru- 
ments to  be  canceled,  etc 

Snbd.  S- — This  includes  all  cases  In  which  t 
rlgrht  Is  determined  without  ulterior  meas- 
ures. Thus  a  contract  may  be  declared  void, 
althouerh  the  instrument  containing  it  is  lost; 
a  Judsrment  may  be  annulled  for  fraud;  the 
occupant  of  land  may  be  declared  to  have  a 
ffood  title  as  against  a  claimant  who  does  not 
himself  sue,  etc. — See  note  to  |  8380  and  note 
and  1 3384  post,  on  specific  performance;  and 
Title  X,  Chaps.  I-VI,  inclusive,  of  part  II 
of  the  Code  of  Civil  Procedure;  also,  part 
III  Id..  "Of  special  proceedings  of  a  civil 
nature."  As  particularly  in  point,  i  667  (f  200), 
Code  Civ.  Procedure,  embodying  what  has 
been  known  as  the  Specific  Contract  Act.  as 
also  other  similar  provisions  is  referred  to. 
Construction  of  Act— constitutional. — Galland 
vs.  Lewis.  26  Cal.  46.  Applicable  to  contract 
made  before  as  well  as  after  Its  passage. — 
Otis  vs.  Hazeltine.  27  Cal.  80.    Simply  provides 
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a  remedy  for  enforcing  legal  contract. — Lane 
vs.  Gluckauf,  28  Gal.  288,  87  Am.  Dec.  121. 
What  l8  not  ffold  coin  contract. — ^Lomplngr  St 
Co.  vs.  Hyatt.  27  Cal.  99.  Special  deposit  on 
which  by  subsequent  Interest  Is  agrreed  to  be 
paid  and  received  loses  Its  character  of  spe- 
cial deposit. — ^Howard  vs.  Roeben,  S3  Cal.  899. 
One  partner  may  bind  firm  in  specific  con- 
tr/'^t. — Meyer  vs.  Kohn,  29  Cal.  278.  Accounts 
Witt  memorandum  payable  in  gold  coin,  signed 
by  d«.^endant,  is  evidence  of  specific  contract. 
— Carey  vs.  Philadelphia  A  C.  P.  Co.,  33  Cal. 
€94.  So,  also,  is  a  promise  on  accounting.—- 
Dodge  vs.  Mariposa  Co.,  Oct.  T.  1867  Sup.  Ct. 
Cal.  (N.  R.):  Wendt  vs.  Ross,  83  Cal.  660; 
Poctt  vs.  Stearns,  81  Cal.  78;  Beau  dry  vs. 
Valdez,  82  Cal.  269;  Gay  vs.  Hamilton,  33  Cal., 
686.  compare  Reese  vs.  Stearns,  29  Cal.  273, 
and  Rouke  vs.  McLaughlin,  88  Cal.  196.  Judg- 
ment, specific. — Carpentier  vs.  Atherton,  26  Cal. 
664;  consult  Curiae  vs.  Abadie,  26  CaL  602; 
1667  (S  200)  Code  Civ.  Proc.  to  be  strictly  con- 
strued.— Hathaway  vs.  Brady,  26  Cal.  681; 
Reed  vs.  Eldredge.  27  Cal.  846;  Harding  vs. 
Cowing,    28    Cal.    212,    holds    that    clerk    may 


enter  judgment  by  default  for  specific  relief. 
This  relief  granted  on  the  principle  "that  he 
who  seeks  equity  must  do  equity." — Cowing 
vs.  Rogers,  84  Cal.  648;  Spencer  vs.  Prfndle, 
28  Cal.  276;  Carpentier  vs.  Small,  Apr.  T. 
1868,  36  Cal.  846;  People  vs.  Steamer  America, 
84  Cal.  676;  Burnett  vs.  Stearns,  83  Cal.  468; 
compare  Fox  vs.  Minor,  82  Cal.  Ill,  91  Am. 
Dec.  666;  Mendocino  Co.  vs.  Morris,  32  Cal. 
146;  compare  More  vs.  Del  Valle,  28  Cal.  170; 
PInkerton  vs.  Woodward,  88  Cal.  667,  91  Am. 
Dec.  667.  That  which  is  known  as  the  "Specific 
Contract  Act"  in  this  state  (embodied  in  f  667 
(I  220)  Code  Civ.  Proc.  Cal.),  has  given  rise  to 
80  many  actions  and  decisions  of  our  supreme 
court  on  the  subject  of  specific  relief,  wherein 
the  whole  question  is  discussed,  that  it  la 
unnecessary  to  refer  to  other  authorities. — 
See  SS 1083-1097,  writ  of  mandate.  Code  Civ.  Proc. 
Cal.;  see,  also,  titles  "Lien."  "Contesting 
Elections,"  "Discharge  of  Persons  Imprisoned 
on  Civil  Process,"  "Forcible  Entry  and  De- 
tainer," "Proceedings  Supplementary  to  Exe- 
cution," etc..  Code  of  Civ.  Proc  Cal. 


§  3368.    PREVENTIVE   RELIEF,   HOW  OIVEN.    Preventive  relief  is  given  by 
prohibiting  a  party  from  doing  that  which  ought  not  to  be  done. 

History:    Enacted  March  21,  1872. 


Commlssloiierii'  note  sayiii  "We  will  here 
simply  refer  to  the  writs  of  injunction, 
§5  525-533;  of  review,  $1072;  of  prohibition, 
SS  1102-1105;  of  contempt,  S9 1209-1222;  all  of 
the  Code  of  Civ.  Proc.  Cal.  and  notes.  The 
offices  of  these  writs  have  been  so  frequently 
Invoked  and  exercised  In  the  practice  in  this 
state,  owing  to  many  local  circumstances  con- 
nected with  business  and  trade,  that  we  deem 
it  unnecessary  to  annotate  the  settled  rules 
governing  the  right  to  this  relief  and  the 
method  of  obtaining  it  elsewhere  than  in  the 
Code  of  Civ.  Proc.  Cal.     In  S  8420  post   of  this 


code  injunction  is  referred  to  as  the  remedy 
by  which  preventive  relief  is  granted.  The 
Code  of  Civ.  Proc.  CaL  provides  other  reme- 
dies, as  above  stated." 

Am  to  iBjasetlon,  see  Code  Civ.  Proc.  81  626- 
633. 

Am  to  proklbltlon,  see  Code  Civ.  Proc.  SI  1102- 
1105. 

Aa  to  preventive  relief^  genernllyy  see  post 
S  3420   et  seq. 

As  to  €!ertlorarl,  see  Code  Civ.  Proc.   8 1072. 

A«  to  contempt^  see  Code  Civ.  Proc.  SS1209- 
1222. 


§  3369.  NOT  TO  ENFORCE  PENALTY,  ETC.  Neither  specific  nor  preventive 
relief  can  be  granted  to  enforce  a  penal  law,  except  in  a  ease  of  nuisance,  nor  to 
enforce  a  penalty  or  forfeiture  in  any  case. 

History:    Enacted  March  21,  1872. 
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CHAPTER  IL 

SPECIFIC    RELIEF. 

Article  I.  Possession  of  Real  Property,  §  3375. 

II.  Possession  of  Personal  Property,  §§  3379,  3380. 

III.  Specific  Performance  of  Obligations,   §§3384-3395. 

IV.  Revision  of  Contracts,  §§  3399-3402. 
V.  Rescission  of  Contracts,  §§3406-3408. 

VI.    Cancelation  of  Instruments,  §§  3412-3414. 


ARTICLE  L 

POSSESSION  OP  REAL  PROPERTY. 
^  S  3375.    Judgment  for  possession  or  title. 

§  3376.  JUDGMENT  FOB  POSSESSION  OR  TITLE.  A  person  entitled  to 
specific  real  property,  by  reason  either  of  a  perfected  title,  or  of  a  claim  to  title 
which  ought  to  be  perfected,  may  recover  the  same  in  the  manner  prescribed  by 
the  code  of  civil  procedure,  either  by  a  judgment  for  its  possession,  to  be  executed 
by  the  sheriff,  or  by  a  judgment  requiring  the  other  party  to  perfect  the  title,  and 
to  deliver  possession  of  the  property. 

History:    Enacted  March  21^  1872. 


1.  Decree  of   foreclosure — Need  not   direct 

delivery  of  possession. 

2.  Ejectment  —  Effects   possession,  but   not 

title. 

3.  Mining  claims — Rights  of  claimants. 
4-9.  Writ  of  assistance — Nature  of. 

10, 11.  Same^Prerequisites  to  obtain. 
12-18.  Same— Who  entitled  to. 
19-23.  Same — Should  not  issue,  when. 

24.  Same — Second  writ. 

25.  Same^Sheriff's  duty. 

26.  Same — Sheriff's  authority. 

27.  Same— Sheriff's  Uability. 

28.  Writ  of  restitution — When  may  issue. 

29.  Same  —  Description   of   premises  —  Suffi- 

ciency. 
30-34.  Same — Who  may  be  dispossessed  by. 
35  89.  Same — Who  may  not. 
40-42.  Same — Restored  to  possession — ^Who  may 

be. 
43,  44.  Same — Same — Powers  of  courts. 
45,46.  Writ  of  possession — Duty  of  sheriff. 
47.  Same — Ejectment — Effect  of  writ. 

As  to  action  coaeemlnir  real  eatate^^see  Code 
Civ.   Proc.   §738  et  seq. 

An  to  writ  of  reatltntloa^  see  Code  Civ.  Proc. 
1957. 

Aa  to  apedllc  enforcement  of  contract  to 
convey  realty,  see  |  3S84  et  seq. 

1.  decree:  of  poreglosure  need  not 

DIRECT  DELIVERY  OF  POSSESSION  to  pur- 
chaser In  order  to  entitle  him  at  foreclosure 
sale  to  a  writ  of  assistance. — Horn  vs.  Volcano 
W.   Co.,   18   Cal.    141,    143. 

a.  EJECTMENT  EFFECTS  THE  POSSES- 
SION OF  THE  PROPERTY,  but  not  the  title 
thereto. — Long:  vs.   Neville,   29  Cal.   181,   136. 

3.     MINING    CLAIMS— Rlffhta    of    dalmanta. 

i— Claimants  of  and  In  possession  of  minlnsr 
claims  upon  the  public  domain  are,  as  between 
themselves  and  all  other  persons  except  the 
government,   owners   thereof,   having:  a   vested 


rlffht  of  property  founded  on  their  possession 
and  appropriation  of  the  land  containing  the 
mine. — Hugrhes  vs.  Devlin,  23  Cal.  501,  506. 

4.     IfVniT     OF    ASSISTANCE — ^Natnre    of.^ 

Writ  of  assistance  la  a  summary  proceeding 
resorted  to  under  the  rules  of  chancery  prac- 
tice to  grive  effect  to  the  decree,  and  pre- 
supposes that  the  rights  of  the  parties  are 
only  such  as  follow  upon  the  decree  and  the 
sale  had  pursuant  thereto,  and  If  those  rights 
have  been  changed  by  reason  of  agreement 
subsequently  entered  into  so  that  the  Issuance 
of  the  writ  might  work  injustice  It  should  be 
withheld. — San  Jose  vs.  Fulton,  45  Cal.  316, 
319. 

6.  Writ  of  assistance  is  a  summary  pro- 
ceeding  which  a  plaintiff  may  sometimes  ad- 
vantageously  avail  himself  of,  but  Is  not  res 
adjudicata  as  to  many  questions  which  may 
arise,  and  a  right  to  the  writ  does  not  deprive 
a  party  of  the  fuller  remedy  afforded  by  an 
ordinary  action. — Trope  vs.  Kerns,  83  Cal.  653. 
28  Pac.  Rep.  691. 

6.  Writ  of  assistance  Is  proper  remedy  to 
place  mortgagee  who  has  purchased  under 
toreclosure  sale  in  possession  under  his  deed; 
It  runs  against  the  mortgager  and  all  persons 
who  have  purchased  the  fee  under  him  pen- 
dente lite  with  notice. — ^Hibernia  Sav.  &  L.  Soc. 
vs.  Lewis,  117  Cal.  677,  580.  47  Pac.  Rep.  602.  4J 
Id.  714.  See  Montgomery  vs.  Tutt,  11  Cal.  190; 
Skinner  vs.  Beatty,  16  Cal.  156;  Montgomery 
vs.  MIddlemiss,  21  Cal.  103,  81  Am.  Dec  146; 
Friable  vs.  Fogarty,  84  Cal.  11;  Newmark  vs. 
Chapman,  53  Cal.  557;  Sichler  vs.  Look,  93  CaL 
600,  29  Pac.  Rep.  220. 

7.  Writ  of  assistance  relates  back  to  and 
operates  upon  those  rights  only  which  have 
been  determined  by  the  Judgment. — KIrsch  va 
Klrsch,  113  Cal.  56.  62,  45  Pac.  Rep.  164. 

8.  Courts  will  not  undertake  to  settle  the 
conflicting  legal  or  equitable  rights  of  persons 
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not  parties  to  a  foreclosure  suit  upon  an  appli« 
cation  for  a  writ  of  assistance. — Henderson  vs. 
McTucker,  46  Cal.  647;  Bnos  vs.  Cook,  66  CaL 
176,  178,  8  Pac.  Rep.  632.  See  Skinner  vs. 
Beatty,  16  Cal.  166.  167;  Burton  v&  Lies.  21  CaU 
88;  Frisble  vs.  Fograrty,  34  Cal.  11;  Daniels  vs. 
Henderson,  49  CaL  242. 

9.  Order  for  writ  of  assistance  made  upon 
ex  parte  application  agrainst  defendant  is  in* 
operative  as  asralnst  any  other  person. — Miller 
vs.  Bate,  66  Cal.  136,  186. 

10.  Prercavlsltca  to  obtata. — ^AU  that  is 
requisite  to  obtain  writ  of  assistance  as 
asrainst  parties  and  those  claimlner  with  no« 
tice  under  them  after  the  commencement  of 
the  action  to  foreclose  mortgrase  Is  to  furnish 
the  court  proper  evidence  of  presentation  of 
the  deed  to  them  and  a  demand  of  the  posses- 
slon  and  their  refusal  to  surrender  it — ^Mont- 
gomery vs.  Middlemiss.  21  Cal.  108,  107,  81  Am. 
Dec.  146.  Affirmed  in  Skinner  vs.  Beatty,  16 
Cal.  166:  Burton  vs.  Lies,  21  Cal.  87;  Montgrom- 
ery  vs.  Byers,  21  Cal.  107;  Frisble  vs.  Fograrty, 
34  Cal.  11;  Tevis  vs.  Hicks,  38  CaL  234. 

11.  Under  foreclosure  after  master  or  sher- 
IfT's  deed  has  been  delivered  the  order  to  de- 
liver possession  should  be  first  made  unless  a 
direction  to  that  effect  is  contained  in  the  de- 
cree, and  if  upon  its  service  it  is  disregarded 
the  court  can  at  once  direct  a  writ  of  assist- 
ance to  issue;  if  delivery  of  possession  to  pur- 
chaser is  directed  by  the  decree,  no  prelimi- 
nary order  will  be  requisite,  but  upon  proof  of 
disobedience  to  the  decree  party  will  be  enti- 
tled, as  a  matter  of  course,  to  the  writ  as 
agrainst  the  defendants  in  the  suit — ^Montgrom- 
ery  vs.  Tutt,  11  Cal.  191,  192. 

12.  Who  entitled  to. — Grantee  of  a  holder 
of  a  sheriff's  deed  is  not  a  person  in  whose  fa- 
vor writ  of  assistance  should  be  awarded. — 
San  Jose  vs.  Fulton,  46  CaL  816,  820;  People  vs. 
Grant,  46  Cal.  97. 

13.  Husband  is  entitled  to  writ  of  assist- 
ance in  an  action  for  a  decree  to  place  him  in 
possession  of  property  awarded  to  him  by  the 
decree  as  against  the  wife. — Kirsch  vs.  Klrsch, 
113  CaL  66,  62,  46  Pac  Rep.  164. 

14.  Party  foreclosing  mortgragre  griven  by 
one  partner  on  undivided  interest  on  partner- 
ship property  is  not  entitled  to  a  writ  of  as- 
sistance to  be  placed  In  possession  as  agrainst 
receiver  appointed  by  the  court  at  the  other 
partner's  Instance. — Authenrelth  vs.  Hesse- 
nauer,  48  Cal.  866,  868. 

15.  Person  receiving  sherifTs  deed  after  a 
sale  Is  entitled  to  a  writ  of  assistance  as 
agra,inst  all  defendants  who  were  served  or  ap- 
peared in  a  foreclosure  suit  where  decree 
therein  directs  sale  of  all  the  mortgragred  prem- 
ises and  forecloses  and  bars  the  equity  of 
redemption  of  defendants  and  directs  that  pur- 
chaser at  sheriff's  sale  be  let  into  possession, 
and  such  rule  prevails  as  against  defendant 
who  is  not  mentioned  in  the  decree  by  name 
or  one  not  mentioned  in  sheriff's  deed. — Fris- 
ble vs.  Fogarty,  84  CaL  11,  14. 

16.  Purchaser  at  sale  under  decree  of  mort- 
gragre foreclosure  is  entitled  to  writ  of  assist- 
ance, althougrh  such  decree  does  not  contain  a 
direction  to  deliver  possession,  and  even 
thougrh  at  the  time  of  application  no  prellml- 
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nary  order  for  such  delivery  of  possession  had 
been  made  by  the  court. — Skinner  vs.  Beatty, 
16  CaL  166;  Burton  vs.  Lies,  21  Cal.  87;  Mont- 
gromery  vs.  Middlemiss,  21  CaL  103,  107,  81  Am. 
Dec.  146.  Affirmed  in  Skinner  vs.  Beatty,  16 
CaL  166;  Burton  vs.  Lies,  21  CaL  87;  Montgom- 
ery vs.  Byers,  21  Cal.  107;  Frisble  vs.  Fogarty, 
84  CaL  11;  Tevis  vs.  Hicks.  88  CaL  234. 

17.  Purchaser  at  a  tax  sale  made  in  pursu- 
ance of  fifth  section  of  act  of  April  3,  1868,  is 
entitled  to  a  writ  of  assistance  against  the 
person  In  possession  notwithstanding  the  ex- 
istence of  fiduciary  relations  between  the  par- 
ties at  the  time  of  the  sale,  which  equity  would 
hold  rendered  the  person  a  trustee  for  the  pos- 
sessor in  the  purchase  on  the  ground  of  con- 
structive fraud. — Mills  vs.  Tuckey,  22  Cal.  873, 
878,  88  Am.  Dec.  74. 

18.  Under  foreclosure  sale  plaintiff  after 
the  purchase  of  mortgaged  premises  and  sher- 
iff's deed  was  prima  facie  entitled  to  his  writ 
of  assistance  as  against  the  mortgager  and 
those  entering  under  him  after  the  decree  if 
they  refused  to  surrender  possession. — Skin- 
ner vs.  Beatty,  16  CaL  166,  167. 

1ft.  Sbonld  Bot  Issve,  wbem* — District  courts 
have  no  power  to  issue  writs  of  assistance  of 
sale  upon  tax  judgrments  rendered  by  Justices 
of  the  peace,  but  their  power  is  limited  to  sale 
on  judgments  and  decrees  rendered  by  the  dis- 
trict court  to  which  the  application  for  the 
writ  of  assistance  is  made. — ^People  vs.  Doe, 
81  CaL  220,  226. 

20.  Writ  of  assistance  should  not  Issuo 
where  a  new  and  Independent  right  of  prop- 
erty has  been  acquired  or  where  a  prima  facie 
showing  of  the  acquirement  of  such  right  is 
made. — Langly  vs.  Voll,  64  CaL  436,  438; 
Kirsch  va  Kirsch,  118  Cal.  66,  62,  46  Pac.  Re)>. 
164. 

21.  Writ  of  assistance  can  only  iss^ie 
against  defendants  in  suit  and  parties  under 
them  who  are  bound  by  decree. — Burton  vs. 
Lies,  21  Cal.  87,  92. 

22.  Writ  of  assistance  against  owner  or  his 
grantees  will  be  refused  where  the  court  in 
mortgage  foreclosure  does  not  acquire  Juris- 
diction of  the  person  owning  the  land  at  the 
time  of  the  foreclosure. — Stelnbach  vs.  Leese, 
27  CaL  296,  299. 

23.  Writ  of  assistance  will  not  be  Issued 
against  purchaser  of  mortgaged  premises  who 
buys  during  pendency  of  suit  to  foreclose,  pur- 
chaser not  being  a  party  to  the  suit  and  being 
without  actual  or  constructive  notice  of  its 
pendency. — Harlan  vs.  Rac.kerby,  24  CaL  661, 
662. 

24.  Second  writ. — Second  writ  of  assistance 
may  issue  If  the  return  to  the  first  writ  does 
not  show  that  it  has  been  fully  executed  and 
where  it  Is  made  to  appear  by  affidavit  that 
it  has  not  been. — Tevis  vs.  Hicks,  38  CaL  234, 
241. 

25.  SherllTs  duty. — Sheriff's  duty  In  execut- 
ing writ  of  assistance  is  to  place  purchaser  on 
foreclosure  of  mortgage  of  an  estate  In  com- 
mon in  possession  of  every  part  of  the  land 
Jointly  with  the  other  tenants  In  common,  but 
he  cannot  remove  any  of  the  tenants  in  com- 
mon who  hold  under  title  derived  from  Ind'e- 
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pendent  source. — Tevis  VB.  Hicks,  S8  Cal.  284, 
240. 

26.  SherilTs  aatkoiity. — Sheriff  has  no  au- 
thority under  writ  of  assistance  to  remove 
from  the  premises  the  persons  who  were  not 
parties  to  the  Judgrment  on  which  the  writ  was 
issued  and  did  not  enter  under  defendant  in 
the  Judsrment  pending  the  suit. — Jevis  vs. 
Ellis,  25  Cal.  616,  619. 

27.  SherilTs  Ilablllty«>-Sheriff  having:  a  writ 
of  assistance  to  execute  is  liable  for  his  nesrli- 
gence  and  delay  in  serving:  and  executing*  the 
writ. — Chapman  vs.  Thornburgh,  17  Cal.  87,  90, 
76  Am.  Dec  571. 

28.  IVRIT  OF  RESTITUTlOlf— 'Wlien  may 
Issue. — ^Writ  of  restitution  may  be  issued  on 
Judgment  on  ejectment  after  death  of  plaintiff 
if  the  Judgment  was  rendered  in  his  lifetime 
at  the  Instance  and  for  the  benefit  of  his  suc- 
cessor in  interest,  and  if  issued  and  served  in 
name  of  deceased  plaintiff,  although  Irregular 
in  point  of  procedure,  if  It  is  correct  in  sub- 
stance, defendants  will  not  be  restored  to  pos- 
session.— Franklin  vs.  Merlda,  60  Cal.  289,  293. 

29.  Description     of    premises — Snflleleiicy. — 

Any  description  which  will  enable  officer  ex- 
ecuting writ  of  restitution  to  clearly  identify 
the  premises  is  sufficient. — Burnham  vs.  Stone, 
101  Cal.  164,  170,  85  Pac.  Rep.  627.  Bee  Law- 
rence vs.  Davidson,  44  Cal.  177;  Helm  vs.  Wil- 
son, 76  Cal.  476.  18  Pac  Rep.  604. 

80.  'Who  may  be  dispossessed  by. — Prima 
facie  all  who  come  Into  possession  after  eject- 
ment brought  come  in  under  defendant  and 
may  be  ejected  under  writ  of  restitution  Issued 
upon  Judgment  against  him,  but  this  prima 
facie  case  may  be  rebutted  by  showing  such 
possession  to  be  held  under  adverse  title. — ■ 
Huerstal  vs.  Mulr,  64  Cal.  460,  462,  2  Pac.  Rep. 
33. 

31.  Under  a  writ  of  restitution  In  ejectment 
against  a  defendant  whom  a  Judgment  has 
been  rendered  against  his  wife,  who  was  in 
possession  of  the  premises  at  the  commence- 
ment of  the  action,  may  be  evicted,  as  she  will 
be  presumed  to  be  in  possession  under  her 
husband. — Huerstal  vs.  Mulr,  64  Cal.  450,  2  Pac. 
Rep.  33. 

32.  Under  a  writ  of  restitution  Issued  in 
unlawful  entry  and  detainer  of  a  mine  the 
sheriff  is  authorized  to  dispossess  parties  who 
are  strangers  to  the  proceedings  where  the 
writ  Is  directed  againt  the  corporation  and 
certain  persons  claim  to  hold  under  the  cor- 
poration.— Fremont  vs.  Crlppcn,  10  Cal.  211, 
214. 

33.  Writ  of  restitution  may  properly  dispos- 
sess party  and  her  tenants,  coming  Into  pos- 
session of  lands  after  action  to  recover  pos- 
session under  prior  unrecorded  deed  from  two 
of  the  defendants  in  the  action  of  which  plain- 
tiff had  no  notice  when  the  action  was  com- 
menced.— Mayne  vs.  Jones.  34  Cal.  483,  490. 

34.  Writ  of  restitution  Issued  upon  a  Judg- 
ment for  plaintiff  In  ejectment  authorizes  the 
sheriff  to  remove  from  the  land  defendants  and 
all  persons  found  thereon  whose  possession 
was  derived  under  them. — Sheerer  vs.  Good- 
win. 125  Cal.  154,  156,  57  Pac.  Rep.  789. 

'  85.     Who   may   not. — Party   actually    In   pos- 
session of  land  at  commencement  of  ejectment 


holding  adversely  to  plaintiff  cannot  be 
reached  by  writ  of  restitution  Issued  In  an  ac- 
tion If  he  was  not  a  party  thereto. — South 
Beach  L.  Assoc,  vs.  Bergle,  41  CaL  601,  504. 

36.  Persons  entering  Into  possession  of 
lands  under  neither  of  the  parties  to  the  ac- 
tion for  possession  of  same  and  who  are  not 
parties  to  such  action  cannot  be  dispossessed 
under  writ  of  restitution  issued  on  a  Judgment 
rendered  for  plaintiff  therein. — ^Rogers  va  Par- 
ish, 85  Cal.  127,  128. 

37.  Persons  not  parties  to  a  suit  and  in  pos- 
session before  it  was  brought,  or  those  claim- 
ing under  them,  could  not  be  ousted  of  their 
possession  by  writ  of  restitution,  but  it  is 
otherwise  of  tenants  coming  in  under  the  land- 
lord pending  the  suit. — Sampson  vs.  Ohieyer,  22 
Cal.  200,  207. 

38.  Tenant  cannot  rightfully  be  removed  by 
a  writ  of  restitution  issued  in  an  action  of 
ejectment  to  which  neither  he  nor  bis  landlord 
are  parties  and  where  the  landlord  was  in  pos- 
session when  the  suit  was  commenced  but  sub- 
sequently leased  to  the  tenant. — Calderwood 
vs.  Pyser,  31  Cal.  883,  387. 

89.  Where  the  interest  of  one  of  several 
owners  of  land  as  tenants  in  common  passes 
to  a  purchaser  under  execution  sale  who  re- 
covers Judgment  in  ejectment  against  the  ex- 
ecution debtor  alone,  the  other  tenants  in  com- 
mon of  their  grantees  who  purchase  and  enter 
upon  the  land  pending  suit  cannot  be  dispos- 
sessed by  sheriff  under  a  writ  of  restitution.— 
Wattson  vs.  Dowilng,  26  Cal.  124,  127. 

40.  Restored  to  possession — ^Who  may  be— 

Person  wrongfully  turned  out  of  possession  of 
land  under  writ  of  restitution  will  be  restored 
by  the  court  to  the  possession  on  motion. — 
South  Beach  L.  Assoc,  vs.  Bergle,  41  CaL  601. 
604. 

41.  Where  plaintiff  Is  placed  in  possession 
under  Judgment  of  forcible  entry  and  detainer 
by  writ  of  restitution,  and  Judgment  Is  after- 
wards reversed  by  supreme  court,  court  below 
should  restore  defendant  to  possession. — Po- 
lack  vs.  Shafer,  46  Cal.  270,  277;  Pico  va  Cuyaa, 
48  Cal.  639,  642. 

42.  Party  removed  from  possession  of  real 
estate  under  a  writ  of  restitution  issued  on 
Judgment  in  ejectment  who  moves  to  be  re- 
stored to  possession  on  ground  that  he  ^'as 
not  a  party  to  the  action  must  make  out  a 
clear  case,  and  one  free  from  ambiguity. — Cali- 
fornia Q.  &  M.  Co.  vs.  Redington,  50  Cal.  160. 
161. 

43.  Same — Power  of  courts. — Eigrhth  sec- 
tion of  act  concerning  courts  of  Justice,  provid- 
ing that  when  a  Judgment  or  order  is  reversed 
or  modified,  the  supreme  court  may  make  com- 
plete restitution  of  all  property  and  rights 
lost  by  erroneous  Judgment,  or  order  to  only 
those  cases  where  judgment  operates  upon 
speclflc  property  In  such  manner  that  its  title 
is  not  changed  as  by  directing  the  possession 
of  real  estate  or  the  delivery  of  documents  or 
of  particular  personal  property  In  the  hands 
of  defendant  and  the  like. — Farmer  vs.  Roger. 
10  Cal.  335. 

44.  Power  conferred  by  the  345th  section 
of  the  Practice  Act  on  the  supreme  court  au- 
thorizing It  on  the  reversal  or  modification  of 
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the  Judgrment  or  order  below  to  make  restitu- 
tion of  the  property  and  rigrhts  lost  is  not  ex- 
clusive and  does  not  preclude  the  lower  court 
from  exercising:  the  same  power. — Reynolds  vs. 
Harris,  14  Cal.  668»  678,  76  Am.  Dec.  459. 

4S,     "WRIT  OF  POSSESSION — Daty  of  skerlil. 

— Sheriff  is  not  obligred  to  execute  writ  of  pos- 
session Issued  on  a  Judgment  in  action  to  re- 
cover if  he  finds  other  parties  in  possession 
than  those  named  in  the  complaint  claiming 
to  be  rlgrhtfully  in  possession  not  in  privity 
with  defendants  and  he  has  a  reasonable 
doubt  under  the  circumstances  as  to  his 
rig:hts,  but  he  may  demand  indemnity  before 
acting.-— Long:  vs.  Neville,  86  CaL  456»  462,  85 
Am.  Dec.  199. 


46.  Under  writ  of  possession  agrainst  hus- 
band, if  wife's  only  claim  to  the  property  is 
such  as  she  has  by  reason  of  her  marital  rela- 
tions, it  is  duty  of  sheriff  to  dispossess  her  if 
found  in  possession,  although  she  may  have 
Instituted  divorce  proceeding:s  prior  to  com- 
mencement of  action  of  possession. — Gray  vs. 
Nunan,  63  Cal.  220,  222. 

47.  Ejectment — Effect  of  the  writ. — Where 
plaintiff  recovers  in  ejectment,  prima  facie  all 
who  come  into  possession  of  the  land  pending 
the  action  must  g:o  out  under  the  writ  of  pos- 
session, as  it  will  be  presumed  that  they  came 
in  under  defendant. — Wetherbee  vs.  Dunn,  86 
CaL  147,  149,  96  Am.  Dec  166. 


ARTICLE  n. 

POSSESSION  OF  PERSONAL  PROPERTY. 


§  3379.    Judgment  for  delivery. 


S  3380.    When  bolder  may  be  compelled  to  deliver. 


§3379.  JUDGMENT  FOB  DELIVEBT.  A  person  entitled  to  the  immediate 
possession  of  specific  personal  property  may  recover  the  same  in  the  manner  pro- 
vided by  the  code  of  civil  procedure. 

History:   Enacted  March  21,  1872. 

1.  Contract  to  pay  money  generally — Tender 
— Sufficiency. 
2-6.  Gold    coin    judgment — When    justified. 
7-11.  Same — When  not. 
12, 13,  Judgment  for  specific  kind  of  money — Not 
authorized,  when. 

14.  Judgment  for  delivery — Effect  as  to  third 

persons. 

15.  Reversed  judgment — ^Recovery  back. 

16.  Verdict  for  treasury  notes — Validity, 

As  to  claim  and  delivery,  see  Code  Civ.  Proc. 
S  509  et  seq. 

As  to  breach  of  avrecmeat  to  tranafer  per« 
aonalltyf  eompcaaatloa  In  dantaarea,  see  post 
S  3387. 

1.  CONTRACT  TO  PAY  MONSY  GENXSR- 
ALiI^Y — May  be  fnllllled  by  tender  or  payment 
of  either  of  the  three  klnda  of  money  made 
legral  tender  by  the  laws  of  the  United  States, 
but  a  contract  made  to  pay  any  one  of  the 
three  kinds  of  money  can  only  be  dischargred 
by  tender  of  that  particular  kind. — Carpentier 
vs.  Atherton,  26  Cal.  664.  676. 

9.     GOLD  COIX  JITDGMBNT— 'Wlien  Juatlfled. 

— Contract  for  the  payment  of  money  in  United 
States  coin,  the  passage  of  act  of  April  27, 
1863,  known  as  "Specific  Contract  Act,"  must 
be  performed  by  payment  of  the  kind  of  money 
specified. — Galland  vs.  Lewis,  26  Cal.  46,  60. 

8.  Contract  to  pay  in  srold  coin,  or  fallinsr 
to  pay  such  sum  as  may  be  equal  to  difference 
in  value  of  grold  coin  and  legal  tender  notes, 
may  be  enforced  under  the  Specific  Contract  Act 
according:  to  its  meaningr,  and  a  Judgrment  may 
be  rendered  upon  such  contract  payable  in  grold 
coin  alone. — Lane  vs.  Gluckauf,  28  Cal.  288,  294, 
87  Am.  Dec.  121. 

4.  Quest  losing:  grold  coin  in  an  inn  is  enti- 
tled to  judgrment  therefor  payable  in  grold  coin 
only. — Plnkerton  vs.  Woodward,  88  Cal.  657, 
C07. 


6.  Verdict  for  a  certain  sum  In  grold  coin  f» 
proper  in  an  action  for  money  had  and  re- 
ceived where  It  appeared  that  defendant  re- 
ceived the  sums  demanded  In  grold  coin  and 
grold-dust. — Wendt  vs.  Ross,  83  Cal.  660,  657. 

6.  Where  money  is  received  In  gold  coin  in 
a  fiduciary  capacity  It  may  be  recovered  in 
gold  coin.  —  Gay  vs.  Hamilton,  33  Cal.  686, 
690. 

7.  "When  not« — Judgment  payable  In  gold 
coin  should  not  be  rendered  upon  an  open  ac- 
count or  an  account  stated  in  the  absence  of 
a  promise  in  writing  to  pay  the  balance  in 
such  coin. — Howard  vs.  Roeben,  33  Cal.  399 
400. 

8.  Judgment  against  principal  and  his  sure- 
ties on  an  ofl!lclal  bond  containing  no  promise 
to  pay  in  coin  should  be  rendered  payable  in 
money  generally,  and  this  rule  is  applicable  to 
the  principal  as  well  as  sureties. — Mendocino 
Co.  vs.  Morris,  82  Cal.  146,  149. 

9.  Judgment  should  not  be  rendered  payable 
In  gold  coin  upon  a  bond  given  by  a  general 
guardian  of  an  infant  minor  not  payable  in 
any  specific  kind  of  money. — Fox  vs.  Minor,  32 
Cal.  111.  120,  91  Am.  Dec.  566. 

10.  Judgment  should  not  order  costs  in 
forcible  entry  and  detainer  to  be  paid  in  gold 
coin. — More  vs.  Del  Valle,  28  Cal.  170,  173. 

11.  Under  a  contract  to  pay  in  gold  and 
silver  coin  judgment  for  gold  coin  only  is  er- 
roneous.—  Burnett  vs.  Stearns,  33  Cal.  468, 
473. 

12.  JUDGMENT  FOR  SPECIFIC  KIND  OF 
MONEY — Not  anthorlsedy  ^hen. — Specific  Con- 
tract Act  of  April  27,  1863.  does  not  authorize 
rendition  of  judgment  for  payment  in  specific 
kind  of  money  except  where  the  contract  sued 
on  is  made  payable  In  a  specific  kind  of  money 
or  currency  or  where  the  action  is  for  recovery 
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of  money   received   In   a   fiduciary  capacity.— 
Reed  vs.  Eldredfire»  27  Cal.  846,  349. 

13.  Judgrment  on  an  action  of  general  in- 
debtedness without  a  written  contract  to  pay 
or  on  a  written  contract  to  pay  money  gren- 
erally  cannot  be  made  payable  in  a  specific 
kind  of  money. — Curiae  vs.  Abadies,  26  Cal. 
B02,  504. 

14.  JUDGMElfT  FOR  DELITBRT — ^ESffeet 
as  to  third  person. — Where  party  commences 
suit  agrainst  another  party  to  recover  posses- 
sion of  personal  property  and  before  the  suit 
is  commenced  defendant  has  sold  the  property 
to  a  third  party,  if  plaintiff  recovers  Judgrment 
property  cannot  be  taken  from  the  third  party 
under  an  execution  Issued  on  the  judgment  for 


Its  delivery. — Peterle  vs.  Bugrbey,  24  Cal.  419, 
423. 

19.  RBVKRSAX  OF  JUDGMENT— Recovery 
back. — When  a  Judgrment  is  reversed  it  is  as 
if  never  rendered,  and  money  collected  by  au- 
thority of  it  may,  as  a  greneral  rule,  be  recov- 
ered back. — Raun  vs.  Reynolds,  18  Cal.  275, 
290.     See  McClure  vs.  Colclougrh,  6  Ala.  65. 

le.    A    YBRDiCT    ADOPrnro    treasury 

NOTES — Made  by  act  of  Consrem  a  lesal  ten- 
der In  tbe  pnymeat  of  debts  as  the  standard 
of  value  in  action  for  services  rendered,  where 
no  price  has  been  agreed  upon  by  the  parties 
will  not  be  set  aside. — Spencer  vs.  Prindle,  2S 
Cal.  277,  281. 


§  3380.  WHEN  HOLDER  BULT  BE  COMPELLED  TO  DELIVEB.  Any  person 
having  the  possession  or  control  of  a  particular  article  of  personal  property,  of 
which  he  is  not  the  owner,  may  be  compelled  specifically  to  deliver  it  to  the  per- 
son entitled  to  its  immediate  possession. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  266. 


Oommlssloncra'  note  says:  "This  section  is 
Intended  to  provide  for  the  relief  granted  by 
courts  of  equity  in  the  cases  specified.  The  or- 
dinary remedy  in  an  action  for  chattels  may  be 
evaded  by  any  one  who  has  sufficient  means 
to  pay  their  value  by  the  exercise  of  a  little 
Ingrenuity.  Accordingly,  courts  of  equity  have 
longr  intervened  to  compel  a  wrongr-doer  himself 
to  deliver  up  the  thingrs  detained  by  him.  Spe- 
cific delivery. — ^It  will  be  observed  that  this 
remedy  is  not  confined  to  cases  of  wronerful 
possession.  It  may  often  happen  that  one  who 
holds  a  thing:  in  trust  may  secretly  deslgrn  to 
make  a  wrongrful  disposition  of  it.  and  that 
the  owner  may  have  an  intimation  or  suspicion 
of  this  deslgrn,  but  no  legral  evidence  of  it.  A 
demand  before  suit  migrht  lead  to  a  sudden  dis- 
position of  the  thingr,  and  result  in  its  total 
loss.  The  owner  ougrht,  therefore,  to  be  al- 
lowed to  sue  without  a  prior  demand,  subject 
to  the  discretion  of  the  court  as  to  costs,  if  it 
appears  that  he  has  made  unnecessary  litigra- 


tion.  (See  Bruce  vs.  Tilson,  26  N.  T.  194.)  But 
the  section  is  so  restricted  as  not  to  include  the 
case  of  a  thins  agrreed  to  be  sold.  Thing  held 
by  express  trust,  and  inadequate  pecuniary 
consideration.  The  inadequacy  of  compensa- 
tion in  damagres  is  the  true  test  of  a  plaintiff's 
rlgrht  to  this  special  relief. — ^North  vs.  Great 
Northern  R,  Co.,  2  Glff.  69.  Thus,  freight-cars 
for  use  upon  a  railway  were  decreed  to  be  de- 
livered up  on  the  ground  that  similar  cars 
could  not  be  bougrnt  ready  made,  and  that  com- 
pensation in  damagres  would  not  cover  the  loss 
which  would  be  caused  by  delay. — Id.  It  Is 
not,  therefore,  deemed  advisable  to  attempt 
any  enumeration,  in  the  text  of  the  code,  of  the 
articles  which  may  be  recovered  by  this  proc- 
ess. There  would  be  little  dang'er  of  Injus- 
tice being:  done  if  this  remedy  should  be  more 
widely  applied." 

As  to  breack  of  asreemcnt  to  transfer  per- 
aonalty,  and  remedies  to  enforce  performance, 
see  post  I  8387. 
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ARTICLE  m. 

SPECIFIC  PBRFORMANCB  OF  OBLJOATIONA 


§  3384.    In  what  cases  compellecL 

S  3385.    Bemedj  mutual  (repealed). 

(3386.     No  remedy  unless  mutual. 

(3387.    Distinction  between   real  and  personal 

property. 
§  3388.    Contract  signed  by  one  party  only,  may 

be  enforced  by  other. 
S  3389.    Liquidation  of  damages  not  a  bar  to 

specific  performance. 
8  3390.    What  cannot  be  specifically  enforced. 


§  3391.  What  parties  cannot  be  compelled  to 
perform. 

§  3392.  What  parties  cannot  have  specific  per- 
formance in  their  favor. 

§  3393.  Specific  performance  not  required  when 
oppressive  (repealed). 

S  3394.  Agreement  to  sell  property  by  one  who 
has  no  title. 

§  3395.  Eelief  against  parties  claiming  under 
person  bound  to  perform. 


§  3384.    IN  WHAT  GASES  GOHPELLED.    Except  as  otherwise  provided  in  this 
article,  the  specific  performance  of  an  obligation  may  be  compelled. 

History:    Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdts. 
1873-4,  p.  266. 


L    In  General. 

1.  Applied,  cited,  construed,  referred  to, 

etc. 

2.  Action    for    is   an    action    to    reform 

deed,  when. 

3.  Ancient  origin. 

4.  Construction  of  section. 

5-7.  Damages  inadequate  remedy. 
8-11.  Discretionary  with  court. 

12.  Equity  may  refuse,  when. 

13.  Morrison  vs.  Iiods  commented  on. 

14.  Parol  agreement — Not  enforced,  when. 

15.  Penalty — Effect  of. 

16.  Powers  of  court — Easement  instead  of 

fee. 

17.  Bents  and  profits. 

18.  Belief  first  given  upor  ^Hgal  right. 

19.  Specific   performance  not  given   unless 

promptly  asked  for. 

20.  Uncertain  and  insufficient  legal  remedy. 

21.  Uncertain  contract  for  sale  of  land. 

22.  Variance  between  complaint  and  find* 

ings. 

II.    When  Enforced. 

23.  Awards. 

24-26.  Contract   for   sale   of   land  —  Against 
vendee. 

27.  Same — Against  vendor. 

28.  Same — Same — Letter  addressed  to  third 

person. 

29.  Same — Against  vendor's  administrator. 
£0,  31.  Same — Between  attorney  and  client. 

32.  Same — Discretion  of  court. 

33.  Same — Perfect  title. 

34.  Same — No   distinction,   when. 

35.  Same — Uncertain  contingency. 

36.  Contract  for  partition. 

C7,  38.  Contracts  for  transfer  of  stocks. 

39.  Lease—Option  in. 

40.  Same — Covenant  in. 

41-43.  Married  woman — Contract  of. 

44.  Parol  contract  to  execute  written  lease. 

45.  Parol  contract  to  issue  fire  policy. 

46.  Personal  representatives. 

47.  Betum  of  pledged  stock. 

48.  Will — Specific  performance  enforced. 

ni.    Part  Performance — What  Is — Effect  of. 

49-60.  As  to  what  is  part  performance. 
61-67.  Effect  of  part  performance. 


rV.    Demand  or  Tender — Necessity  for. 

68-71.  Demand — Necessity  for. 

72-74.  Tender — Necessity  for— Waiver. 

Y.    Laches  and  Statute  of  Limitations — Effect  of. 
75-78.  Laches— Effect  of. 
79-83.  Statute  of  limitations— Effect  of. 

VI.    Pleadings. 

84-89.  Complaint— Sufficiency  of. 

90.  Cross  complaint — Effect  of. 
91-93.  Same— When  lies. 

Vn.    Evidence. 

94.  Consideration  and  fairness — ^As  to. 

95.  Defense — Evidence  for. 
96,  97.  Same— Same — Dedication. 
98,99.  Existence  of  contract — As  to. 

VIII.    Parties— Practice. 
100,101.  Parties— Necessary. 
102.  Practice — Findings. 

L     IN  OENEBALb 

1.  APPLIBOy  CITED,  CONSTRUBD,  RB- 
FERRBD  TO,  etc..  In:  Krouse  vs.  Woodward, 
110  Cal.  638,  641  (construed).  642  (construed), 
42  Pac.  Rep.  1084;  Glock  vs.  Howard  &  Wilson 
C.  Co.,  128  Cal.  1.  6,  69  Am.  fit.  Rep.  17.  66  Pac 
Rep.  713,  48  L.  R.  A.  199  (applied  with  other 
sections);  Fleishman  v&  Woods,  136  Cal.  256, 
260,  67  Pac.  Rep.  276   (applied). 

Ab  to  •peclflc  enforcemeMt  of  revlacd  con- 
tmcty  see  post  |  8402. 

Am  to  Mtatate  of  frandte,  wkat  contmcta  aro 
▼old  tkeronnaor  and  wkat  onforeeaMe  tb«r«- 
under,  see  ante  {1624  and  note. 

Aa  to  Interpretation  of  contracts,  see  ante 
111636-1661  and  notes. 

Aa  to  contracts  in  srcncral)  nature  of)  man- 
ner of  creation  I  Interpretation!  validity,  ex- 
tinction, etc.,  see  ante  Sf  1549-1701. 

Aa  to  revlalon  of  contracta,  see  post  {  8399 
et  seq.  and  notes. 

Aa  to  readaalon  of  contracta,  see  post  i  3406 
et  seq. 

Aa  to  proccedlnsa  to  compel  apeclflc  per- 
formance of  contract  of  Inteatatea  by  their  ex- 
ccntora  and  admlnlatratora,  see  Code  Civ.  Proc 
8  1597  et  seq.  and  notes. 

Aa  to  cancelation  of  tnatrnmcnta,  see  post 
f  8412  et  seq. 
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Am  to  apccUle  performance  ^irhcre  wife  re- 
fooea  to  Join  In  eonTOsranee  In  porauance  of 
hnabaad'a  acrecmentf  see  znonofrraphlc  note  89 
Am.  Dec.  576. 

Aa  to  refoaal  of  apeclfle  perfonnanee  beeanae 
of  the  Inability  of  the  court  to  enforce  Ita  de-> 
cree,  see  monogrraphic  note  68  Am.  St.  Rep.  753. 

Aa  to  part  performance,  w^hat  acta  amount 
to  and  what  do  not,  see  monographic  note  63 
Am.  Dec  639. 

Aa  to  apeclfle  performaneo  of  coTcnanta  re- 
atrlctlns  the  nae  of  land,  see  21  Am.  St.  Rep. 
484. 

Aa  to  apeellle  performance  of  contracts,  see 
monographic  note  28  Am.  Dec.  423. 

As  to  lachca  aa  a  bar  to  aulta  for  apeclllo 
performance,  see  monographic  note  64  Anu 
Dec  ISO. 

Aa  to  discretion  In  vrantlns  apedllc  per- 
formance) remedy  at  law,  see  monographio 
notes  by  Robert  Desty,  8  Li.  R.  A.  625;  12  L. 
R.  A.  239. 

As  to  speclllc  performance  of  contract  to 
prevent  rcTOcatlon  of  llcMtae,  see  monogrraphlc 
note  by  H.  P.  Farnham,  49  Lb  R.  A.  497. 

Aa  to  apeclfle  performance  of  contract  In  re- 
lation to  land  In  another  state,  see  mono- 
firraphic  note  by  Robert  Desty,  1  Li.  R.  A.  79. 

Aa  to  doubtful  title  In  apeclfle  performance 
of  eontracta  to  couTcy  land,  effect  on,  see 
monographic  note  by  Robert  Desty,  8  L.  R.  A. 
739. 

Aa  to  apeclfle  performance  of  contract  for 
corporate  stock,  see  monogrraphlc  note  by  Rob- 
ert Desty,  12  L.  R.  A.  776;  by  J.  H.  Hill,  50  L. 
R.  A.  501. 

As  to  speclflc  performance  of  option  con- 
tracts, see  monographic  note  by  H.  P.  Farn- 
ham,  21  li.  R.  A.  127. 

As  to  conditions  precedent  to  apeclfle  per- 
formance! necessity  of  tender,  see  mono- 
graphic note  by  Robert  Desty,  1  L.  R.  A.  554; 
by  H.  P.  Farnham,  21  L.  R.  A.  126. 

As  to  speclflc  performance  of  gift  of  or  Tcr- 
bal  contract  for  lands  i  part  performance,  see 
monographic  note  by  Robert  Desty.  6  L.  R.  A. 
823. 

As  to  speclflc  performance  of  parol  trust, 
see  monographic  note  by  Robert  Desty,  2  Li.  R. 
A.  662. 

Aa  to  speclflc  performance  of  oral  ▼oinntary 
agreements,  see  monographic  note  by  Robert 
Desty,  11  Lk  R.  A.  116. 

As  to  speclfle  performance  of  contract  be- 
tween husband  and  ^rlfe  to  compromise  pend- 
ing or  contemplated  divorce  suit,  see  mono- 
graphic note  by  P.  H.  Van  Auken,  60  L.  R.  A. 
406,  412. 

a.  ACTION  FOR  IS  AN  ACTION  TO  RE- 
FORM DEED,  "WHEN. — Action  for  specific 
performance  of  a  contract  for  conveyance  of 
real  estate  brought  by  a  grantee,  which  con- 
tract is  alleged  to  have  been  retained  by  the 
grantor  of  the  land  when  he  executed  a  deed 
for  a  portion  of  the  premises  described  in  the 
contract,  which  deed  he  had  induced  plaintiff 
by  fraudulent  representations  to  accept  as 
oonvcyfnff  the  whole  land  contracted  for.  Is 
In  f  fTect  an  action  to  reform  the  deed. — ^Nlch- 
olson  vs.  Tarpey,  89  Cal.  617,  618,  26  Pac.  Rep. 
1101. 


S.     ANCIENT    ORIGIN.— Equity    Jurisdiction 

may  decree  specific  performance,  Is  of  ancient 
origin. — Prince  vs.  Lamb,  128  Cal.  120.  125.  60 
Pac.  Rep.  689. 

4.  CONSTRUCTION       OF       SECTION.  — The 

amendment  to  this  section  in  1874  striking  out 
all  the  subdivisions  thereof  apparently  estab- 
lishes the  rule  that  all  obligations  may  be 
specifically  enforced  unless  It  Is  otherwise  pro- 
vided in  that  title,  and  not  that  certain  speci- 
fied obligations  may  be  specifically  enforced.— 
Krouse  vs.  Woodward,  110  CaL  688,  642,  42 
Pac.  Rep.  1084. 

5.  DAMAGES      INADE41UATB     REMEDY.— 

Equity  will  execute  every  agreement  for  the 
breach  of  which  damages  may  be  recovered 
where  action  for  damages  would  be  inadequate 
remedy. — Fllckinger  vs.  Shaw,  87  Cal.  126,  132, 

22  Am.  St  Rep.  234,  25  Pac  Rep.  268,  11  U  R.  A 
184. 

6.  Equity  upon  which  speclflc  performance 
of  a  contract  will  be  enforced  does  not  ariae 
from  the  character  of  the  property  involved 
as  to  whether  it  is  personal  or  real,  but  from 
the  Inadequate  remedy  afforded  by  recovery 
of  damages  in  an  action  at  law. — Duff  va 
Fisher,  16  Cal.  376,  881. 

7.  Where  compensation  in  damages  will 
not  afford  the  party  a  full,  complete,  and  ade- 
quate remedy  specific  performance  will  be  de- 
creed.— Treasurer  vs.  Commercial  C.  M.  Co.,  23 
Cal.  390,  392.  See  Conn.  Cowles  vs.  Whitman, 
10  Conn.  121,  26  Am.  Dec.  60.  Mnss.  Clark  va 
Flint,  39  Mass.  (22  Pick.)  231,  33  Am.  Dec.  7S3. 
Fed.  Mechanics  Bank  vs.  Seton,  26  U.  S.  (1 
Pet.)  299,  bk.  7  L.  ed.  152.  Eng.  Buxton  vs.  Lis- 
ter, 3  Atk.  383;  Lady  Arundell  vs.  Phlpps,  10 
Ves.  139,  148,  6  Rev.  Rep.  640. 

8.  DISCRETIONARY  IVITH  COURT.— Ap- 
plication made  to  court  of  equity  to  obtain 
specific  performance  of  executory  contract  to 
convey  land  does  not  proceed  ex  debito  Justi- 
tlse,  but  is  addressed  to  the  sound  discretion  of 
the  court,  to  be  determined  upon  all  the  cir- 
cumstances appearing. — Bruck  va.  Tucker,  42 
Cal.  346.  353. 

9.  Parties  are  not  entitled  to  specific  per- 
formance as  a  matter  of  course,  but  subject 
themselves  to  the  equitable  consideration  of 
the  chancellor,  and  must  show  a  case  free  from 
doubt  or  suspicion. — Brown  vs.  Covillaud,  6 
Cal.  5G6.  672. 

10.  Specific  enforcement  of  contracts  is  al- 
lowed as  a  matter  of  grace  and  not  of  right, 
and  equity  will  never  lend  its  aid  to  accom- 
plish by  Indirect  means  what  the  law  or  Ita 
clearly  defined  policy  forbids  to  be  done  di- 
rectly.— Jackson  vs.  Torrence,  83  Cal.  521,  537, 

23  Pac.  Rep.  695. 

11.  Specific  performance  of  a  contract  is  not 
a  matter  of  course,  but  rests  in  the  sound  dis- 
cretion of  the  court  upon  view  of  all  the  cir- 
cumstances, and  before  the  court  will  act  It 
must  be  satisfied  that  the  contract  Is  reason- 
able and  equal  In  Its  operation. — Cooper  vs. 
Pena,  21  Cal.  403,  411.  See  Tyson  vs.  Watts.  1 
Md.  Ch.  Dec.  13;  Duvall  vs.  Myers,  2  Md.  Ch. 
Dec.  401;  Seymour  vs.  Delancey,  6  John.  Ch. 
(N.  T.)  222,  223. 

12.  RaUTTY  MAY  REFUSE  SPECIFIC  PER- 
FORMANCE    OF    CONTRACT     which  It    would 
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not  set  aside. — Kelly  vs.  Central  Pac.  R. 
Co.,  74  Cal.  667.  662,  6  Am.  St  Rep.  470.  16 
Pac  Rep.  886.  See  111.  Taylor  vs.  Merrill.  65 
111.  52.  61;  Frlsby  vs.  Ballance.  4  Scam.  299.  39 
Am.  Dec.  409.  Mlsa.  Clement  vs.  Reld,  17  Miss. 
642.  643.  N.  T«  Seymour  vs.  Delancey.  6  John. 
Ch.  222.  S.  C.  Barksdale  vs.  Payne.  Riley  178. 
Fed.  Jackson  vs.  Ash  ton.  86  U.  S.  (11  Pet.) 
229.  248.  bk.  9  L.  ed.  698.  E3ns.  Cadman  vs. 
Horner.  18  Ves.  10,  11,  11  Rev.  Rep.  135. 

IS.  Morrlaon  ts*  Lods  eommeiited  on. — If 
the  case  of  Morrison  vs.  Lods.  39  Cal.  885.  is  to 
be  construed  as  afflrmingr  any  doctrine  that 
would  place  suits  for  specific  performance  on 
the  same  level  with  actions  at  law.  It  does  not 
state  the  law  correctly. — Kelly  vs.  Central  Pac. 
R.  Co..  74  Cal.  657.  662.  6  Am.  St  Rep.  470.  16 
Pac  Rep.  886. 

14.  PAROI«  AGREBMBNT  —  Not  enforced, 
when. — If  parties  knowlngr  the  terms  of  a  parol 
agreement  entered  Into  by  them  deliberately 
enter  into  a  contract  In  writing  relating  to  the 
same  subject-matter  containing'  terms  varying 
from  those  mentioned  in  the  parol  agreement, 
the  court  will  not  rescind  the  written  contract 
and  speclAcally  enforce  performance  of  the 
parol  agreement'^Ewald  vs.  Lyons,  29  Cal. 
650.  664. 

15.  PENAI.TY — Klteet  of. — Equity  looks  to 
the  substance  of  the  agreement,  and  not  to 
Its  form,  and  will  not  be  prevented  from  af- 
fording the  party  a  remedy  by  decreeing  a  spe- 
cific performance  where  such  relief  is  proper 
from  the  fact  that  a  penalty  is  attached  to  its 
non-performance. — Whitney  vs.  Stone,  28  Cal. 
275,  278. 

16.  POWERS  OF  COURT— Baaement  Instead 
of  fee. — It  is  not  error  for  the  court  in  enforc- 
ing a  contract  for  sale  of  land  providing  for 
certain  private  roadways  to  be  constructed  to 
and  over  the  land  by  the  vendor  to  connect 
w^ith  a  certain  drive  to  be  used  in  common  by 
the  vendor  and  purchaser,  their  heirs  and 
assigns,  to  allow  to  the  purchaser  right  of 
viray  or  easement  In  the  land  over  which  such 
roadways  pass,  instead  of  a  fee. — Brandt  vs. 
Clark,  81  Cal.  634,  640.  22  Pac.  Rep.  863. 

17.  RENTS  AND  PROFITS.— Where  plaintiff 
has  executed  his  side  of  an  agreement  to  ex- 
change lands  by  conveyance  he  is  entitled  in 
an  action  to  specifically  perform  the  agreement 
to  account  for  rents  and  profits. — Swain  vs. 
Burnette,  76  Cal.  299,  SOS.  18  Pac.  Rep.  394. 

18.  RELIEF  OF  SPECIFIC  PERFORM- 
ANCE FIRST  GIVEN  upon  legal  right  Instead 
of  damages. — Green  vs.  Covillaud,  10  Cal.  317, 
325,  70  Am.  Dec.  725.  See  Alley  vs.  Deschamps, 
13  Ves.  225,  228. 

19.  SPECIFIC  PERFORMANCE  IS  RELIEF 
'WHICH  WILL.  NOT  BE  GIVEN  except  In  cases 
where  the  party  seeking  it  comes  into  court  as 
promptly  as  the  nature  of  the  case  will  permit 
— ^Henderson  vs.  Hicks.  68  CaL  364,  871. 

20.  UNCERTAIN  AND  INSUFFICIENT  LE- 
GAL REMEDY. — Contract  should  be  enforced 
In  every  case  where  the  subject  of  it  is  some- 
thing susceptible  of  substantial  enjoyment, 
provided  that  the  circumstances  surrounding 
It  bring  It  within  the  equitable  rules  which 
•ntitle  It  to  the  relief  sought  and  the  remedy 
at  law  Is  uncertain  and  insufficient. — Johnson 
TS.  Rickett  5  Cal.  218,  220. 


21.  UNWRITTEN  CONTRACT  FOR  SALE 
OF  LAND  will  not  be  specifically  enforced. — 
Abell  vs.  Calderwood.  4  Cal.  90,  94. 

22.  VARIANCE  BETAVEEN  COMPLAINT 
AND  FINDINGS. — Specific  performance  of  a 
contract  cannot  be  had  where  the  contract 
as  alleged  in  the  complaint  and  as  found  by 
the  court  differed  in  the  consideration. — Magec 
vs.  McManus.  70  Cal.  553,  657,  12  Pac.  Rep. 
451. 

n.     WHEN  ENFORCED. 

28.  AWARDS. — Equity  has  in  numerous 
cases  decreed  the  specific  performance  of 
awards,  though  not  made  rules  or  orders  of 
court,  for  the  performance  of  some  specific 
thing,  such  as  the  conveyance  of  an  estate  and 
assignment  of  securities  and  the  like. — Whit- 
ney vs.  Stone,  28  Cal.  275,  278. 

24.  CONTRACT  FOR  SALE  OF  LAND— 
Airalnst  vendee. — Specific  performance  may  be 
had  by  the  vendor  against  the  vendee  of  a 
contract  for  the  sale  of  land  in  which  vendee 
agrees  to  pay  the  balance  of  the  purchase 
money  on  or  before  a  certain  date  and  the 
vendor  agrees  to  convey  upon  such  payment, 
and  providing,  also,  that  upon  failure  of  ven- 
dee to  make  such  payment  he  shall  forfeit  all 
right  to  land,  and  vendor  shall  be  released 
from  all  obligations  to  convey,  and  agreement 
shall  be  void. — Wllcoxson  vs.  Stitt,  65  Cal.  596, 
600.  62  Am.  Rep.  310,  4  Pac.  Rep.  629.  See  III. 
Mason  vs.  Caldwell,  5  611m.  196.  Ky.  Barbours' 
Exrs.  vs.  Brookie,  3  J.  J.  Marsh.  511.  Mann. 
Cartwrlght  vs.  Gardner,  59  Mass.  (5  Cush.) 
273,  281.  N.  Y.  Canfield  vs.  Westcott,  5  Cow. 
270;  Church  vs.  Ayres,  6  Cow.  272. 

25.  As  to  whether  vendor  of  land  is  enti- 
tled to  a  specific  performance  of  the  contract 
by  the  vendee  for  the  purchase  thereof  must 
turn  upon  the  question  whether  vendor,  when 
he  tendered  a  conveyance  of  the  land  to  von- 
dee,  had  a  title  thereto  such  as  the  parties 
contemplated  at  the  time  of  entering  Into  their 
contract  that  he  should  have  and  conveyed  to 
vendee. — Fletcher  vs.  Mower,   55   Cal.   119,   122. 

26.  Contract  of  vendee  for  purchase  of  land 
will  be  specifically  enforced  where  both  he 
and  the  vendor  act  through  agents  in  Its  sale 
and  purchase  and  a  written  memorandum  of 
sale  is  made  by  the  agent  of  vendee,  who  was 
authorized  by  him  to  make  the  purchase,  and 
where  he  accepted  such  delivery  to  his  agent 
as  delivery  to  him,  knowing  what  its  contents 
were. — Rutenberg  vs.  Main,  47  Cal.  213,  221. 

27.  AffalBBt  vendor. — Where  one  owning 
half  Interest  In  certain  parcel  of  land  enters 
Into  a  contract  for  the  sale  of  the  whole  of 
such  parcel,  upon  discovery  by  vendee  that 
vendor  only  owned  an  undivided  half  of  the 
parcel  he  may  either  rescind  the  contract  or 
he  may  have  It  specifically  enforced  to  tho 
extent  of  vendor's  interest  In  the  land,  and  in 
such  case.  If  the  vendor  Is  unable  to  perform 
the  entire  agreement  and  can  convey  only  an 
undivided  half  of  the  land,  he  may  be  com- 
pelled to  convey  that  interest,  and  to  entitle 
vendee  to  that  relief  it  was  necessary  for  him 
to  pay  or  tender  as  the  purchase  money  only 
one  half  of  the  contract  price. — ^Marshall  vs. 
Caldwell,  41  Cal.  611.  614,  616. 

28.  Same — Letter  addressed  to  third  person. 
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—Letter  addressed  to  a  third  person  by  the 
party  to  be  charsred,  statingr  that  he  had  agreed 
with  vendee  to  sell  him  the  land,  ffivlns:  gen- 
eral terms  of  agreement  and  a  general  de- 
scription of  the  land  and  its  price,  may  be 
specifically  enforced. — Moss  vs.  Atkinson,  44 
Cal.  8,  16. 

20.  Against  Tcndor*s  adntlBUitrator. — Ad- 
ministrator cannot  be  directed  by  the  probate 
court  to  speclflcally  perform  a  contract  for 
conveyance  of  land  made  by  his  Intestate  un- 
less the  contract  was  in  writing. — Cory  vs. 
Hyde,  49  Cal.  469.  472. 

ao.  Between  attorney  and  client. — ^Valid  ob- 
jection to  a  decree  for  specific  performance  to 
contract  between  client  and  attorney  to  con- 
vey to  attorney  a  portion  of  property  in  liti- 
gation in  consideration  of  legal  services  to  be 
rendered  does  not  exist  from  the  fact  that  the 
property  afterwards  became  enhanced  in  value 
in  a  material  degree  through  the  result  of  la- 
bor and  money  of  client. — ^Howard  vs.  Throck- 
morton. 48  Cal.  482.  489. 

31.  Where  an  attorney  seeks  to  enforce  spe- 
cific performance  of  a  contract  with  his  client 
to  convey  land  to  him  for  professional  services 
and  the  client  has  been  obliged  to  employ 
other  counsel  to  assist  in  the  absence  of  such 
attorney,  equity  will  allow  the  client  the  value 
of  the  services  so  rendered  by  the  attorney 
called  In.  which  will  be  made  an  equitable  Hen 
on  the  land  which  the  first  attorney  is  entitled 
to  under  the  contract. — Ballard  vs.  Carr,  48  Cal. 
74,  80;  Howard  vs.  Throckmorton,  48  Cal.  482, 
48^ 

82.  Discretion  off  court. — Suit  for  specific 
performance  of  contract  for  sale  of  real  estate 
is  addressed  to  the  sound  discretion  of  the 
court,  which  is  not  to  be  exercised  in  an  arbi- 
trary or  capricious  manner  depending  upon  the 
mere  pleasure  of  the  court,  but  to  be  exercised 
and  controlled  by  the  established  doctrine  of 
equity  applied  to  the  circumstances  of  the  par- 
ticular case. — Sturgis  vs.  Oalindo,  69  Cal.  28, 
30.  43  Am.  Rep.  239. 

88.  Perfect  title. — Agreement  to  convey  a 
perfect  title  to  a  vendee  under  contract  of  sale 
of  land  upon  which  there  was  at  the  time  a 
mortgage  will  be  specifically  enforced  and 
vendor  decreed  to  cause  such  land  to  be  re- 
leased from  such  mortgage,  or  in  default 
thereof  to  secure  plaintiff  for  its  payment  and 
execute  to  him  a  sufficient  conveyance  thereof 
with  title  perfect. — ^Reese  vs.  Hoeckel.  58  Cal. 
281,  282. 

84.  No  distinction,  when. — No  distinction 
can  be  taken,  so  far  as  the  remedy  of  specific 
performance  is  concerned,  between  a  contract 
for  conveyance  of  land  going  upon  a  purely 
money  consideration  and  a  like  contract  where 
the  consideration  is  to  be  paid  in  labor  or 
money,  at  the  election  of  the  purchaser.  In  the 
event  the  latter  determines  his  election  in  the 
end  by  a  tender  of  the  whole  amount  in  money 
or  of  so  much  thereof  as  remains  unsatisfied 
at  the  making  of  the  tender,  and  specific  per- 
formance may  be  decreed  in  both  cases. — Owen 
vs.  Frink,  24  Cal.  171.  178. 

^.  Uncertnin  contingency.  —  Contract  to 
convey  land  which  does  not  depend  upon  an 
uncertain    or    indefinite    contingency    may    be 


specifically    enforced. — ^Nune«    vs.    Morgan.    77 
Cal.  427,  481,  19  Pac.  Rep.  763. 

86.  CONTRACT  FOR  PARTITION  OF  DB- 
TACHED  tracts  of  land  and  for  an  exchange 
and  conveyance  of  certain  portions  of  land 
may  be  specifically  enforced  as  a  whole,  but 
cannot  be  partly  so  enforced  by  partition  of 
part  only  of  such  land. — Bank  of  Healdsburg 
vs.  Hitchcock,  76  CaL  489.  493,  18  Pac.  Rep.  648. 

87.  CONTRACTS  FOR  TRANSFER  OF 
STOCKS, — General  rule  that  speclfia  perform- 
ance will  not  be  enforced  of  an  agreement  for 
transfer  of  stock  on  the  principle  that  damage^ 
are  a  sufficient  satisfaction,  applies  more  par^ 
ticularly  to  public  stocks,  such  as  are  commonly 
bought  and  sold  in  the  market,  and  it  has  been 
held  not  to  apply  to  railway  shares  and  in- 
vestments of  that  description  where  the  shares 
are  limited  in  number  and  cannot  always  be 
had  in  the  market. — Treasurer  vs.  Commercial 
C  M.  Co.,  28  CaL  390.  892.  See  Chater  va  San 
Francisco  8.  R.  Co.,  19  Cal.  219;  Doloret  va 
Rothchlld,  1  Sim.  St  S.  690,  24  Rev.  Rep.  243; 
Duncuft  vs.  Albrecht,  12  Sim.  189;  Humble  va 
Mitchell,  2  Railway  Cas.  70. 

88.  In  this  state,  owing  to  peculiar  condi- 
tion of  business  and  mining  operations  and  to 
the  fluctuating  and  uncertain  value  of  stocks 
and  to  the  fact  that  certain  kinds  of  stock 
have  a  peculiar  value  to  those  acquainted  with 
their  affairs,  and  where  the  market  value  of 
stocks  is  often  difficult  to  substantiate,  courts 
will  be  liberal  in  extending  the  full,  adequate, 
and  complete  relief  afforded  by  a  decree  of 
specific  performance  of  contract  for  their  trans- 
fer.— Treasurer  vs.  Commercial  C  M.  Co.,  23 
Cal.  391,  393. 

88.  LEASE — Option  In. — Specific  perform- 
ance may  be  had  of  an  option  given  in  a  lease 
to  purchase  the  leased  premises  at  any  time 
after  the  expiration  of  a  certain  period  and 
within  the  term  of  the  lease  upon  the  pay- 
ment of  a  certain  sum  by  the  lessees*  assigns 
against  the  heirs  of  the  deceased  lessor  who 
have  succeeded  to  his  estate. — ^Blakeman  va 
Miller.  136  Cal.  138,  141,  89  Am.  St.  Rep.  120, 
68  Pac.  Rep.  687. 

40.  Covenant  In. — Covenant  In  a  lease  pro- 
viding that  lessee  shall  have  privilege  of  pur- 
chasing premises  for  a  certain  price  on  or 
before  expiration  of  term  is  susceptible  of  be- 
ing specifically  enforced.'^Hall  vs.  Center,  40 
Cal.  63,  68. 

41.  MARRIED  "WOMAN— Contract  off*— Con- 
tract of  a  married  woman  executed  in  the 
mode  provided  by  the  statute  defining  the 
rights  of  husband  and  wife  may  be  specifically 
enforced. — Love  vs.  Watkins,  40  Cal.  547,  662. 
6  Am.  Rep.  624.  See  Recoulllate  vs.  Sansevaln. 
32  Cal.  376. 

42.  Contract  of  married  'woman  not  exe- 
cuted in  conformity  to  law  cannot  be  specifi- 
cally enforced. — rLove  vs.  Watkins,  40  Cal.  647, 
662,  6  Am.  Rep.  624.  See  Barrett  va  Tewks- 
bury,  9  Cal.  13. 

43.  Specific  performance  of  an  agreement 
by  a  married  woman  who  has  received  snd  re- 
tained a  conveyance  which  is  full  considera- 
tion of  a  fair  and  equitable  agrreement  to  con- 
vey her  separate  estate  will  be  enforced  not- 
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wlthstandlnfT  there  Is  no  acknowledgment  to 
the  agrreement  to  convey. — Simons  vs.  Bedell, 
122  Cal.  841.  349.  68  Am.  St.  Rep.  86,  66  Fac. 
Rep.  3. 

44.  A  PAROL  CONTRACT  TO  BXBCUTB 
WRITTBIf  LBASES  OF  LAND  will  be  specifi- 
cally enforced  where  plaintiff  had  performed 
the  contract  on  his  part,  but  defendant  had 
refused  to  execute  the  lease  as  agrreed  to  and 
plaintiec  had  no  adequate  remedy  at  law. — ^Mc- 
Carger  vs.  Rood,  47  CaL  188,  141. 

48.  Parol  eontract  to  tsono  flre  policy  made 
by  an  insurance  company  authorized  by  its 
charter  to  issue  policies  of  that  kind  may  be 
enforced  by  compellintr  specific  performance 
thereof  by  the  company. — Gold  vs.  Sun  Ins. 
Co.,  78  Cal.  216,  218,  14  Pac  Rep.  786. 

49.  PERSONAL  RBPRBSBNTATIVB8. — Spe- 
cific performance  of  written  contract  for  sale 
of  real  estate  executed  by  a§rent  of  the  owner 
subject  to  owner's  approval  cannot  be  en- 
forced agrainst  his  personal  representative 
after  his  death  unless  approved  by  him  before 
his  death.— In  re  estate  Dick,  74  Cal.  284,  286, 
15  Pac.  Rep.  837. 

47.  RETURN  OF  PLBDGED  STOCK. — Spe- 
cific performance  will  be  decreed  of  a  contract 
for  the  return  of  corporation  stock  upon  pay- 
ment or  tender  of  the  amount  of  the  indebted- 
ness to  secure  which  it  was  pledgred,  if  the 
stock  has  no  market  or  ascertainable  value 
and  pledffeor  purchases  it  for  investment  with 
a  view  to  anticipated  increase  in  value  and 
cannot  purchase  other  shares  in  a  corporation. 
-— Krouse  vs.  Woodward,  110  Cal.  638,  642,  42 
Pac.  Rep.  1084.  See  Senter  vs.  Davis,  38  Cal. 
450;  Adams  vs.  Messlnger,  147  Mass.  185;  9  Am. 
St.  Rep.  679,  17  N.  E.  Rep.  491;  Cushman  vs. 
Thayer  Mfgr.  Co..  76  N.  Y.  366,  32  Am.  Rep.  315; 
Johnson  vs.  Brooks,  93  N.  T.  337,  342. 

48.  ^VILL. — Spedfle  performance  will  be  en- 
forced where  a  man  makes  a  will  to  convey  his 
property  as  well  as  it  will  be  by  contract, 
equity  treating  the  heirs  as  trustees  and  com- 
pelllnfiT  them  to"  convey  the  property  accordingr 
to  the  terms  of  the  will,  but  it  must  be  certain 
in  its  terms,  not  oppressive,  and  the  rights  of 
innocent  third  parties  must  not  be  involved  in 
order  to  invoke  the  assistance  of  equity. — 
Owens  vs.  McNally,  118  Cal.  444,  464.  46  Pac. 
Rep.  710,  33  L.  R.  A.  869. 

III.     PART  PERFORMANCE— WHAT  IS— EF- 
FECT OF. 

49.  AS  TO  WHAT  IS  PART  PERPORM- 
ANCE. — Conveyance  by  one  party  to  an  oral 
agreement  for  exchange  of  lands  of  his  own 
land  to  other  party  in  accordance  with  terms 
of  the  agreement  is  a  sufllcient  part  perform- 
ance by  him  to  entitle  him  to  its  specific  per- 
formance by  the  other,  but  if  such  conveyance 
is  delivered  on  condition  that  the  other  party 
convey  to  him.  and  such  delivery  was  made 
to  the  other  party's  agent,  who  was  not  au- 
thorized to  accept  it,  and  the  other  party 
thereupon  refused  to  accept  it  or  to  make  the 
exchange  orally  agreed  upon,  the  contract  can- 
not be  specifically  enforced. — Swain  vs.  Bur- 
nette,  89  Cal.  664,  569,  26  Pac.  Rep.  1093. 

50.  Moving  personal  property  npon  the  land 
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is  not  a  compliance  with  rules  of  courts  of 
equity  requiring  permanent  and  valuable  im- 
provements as  constituting  a  part  performance 
of  an  oral  contract  for  the  sale  of  land  such 
as  will  render  it  capable  of  being  specifically 
enforced. — Foster  vs.  Maginnis.  89  Cal.  264, 
266.  26  Pac.  Rep.  828. 

51*  Part  performance  of  a  parol  contract 
for  conveyance  of  land  such  as  will  entitle  the 
vendee  to  a  specific  performance  thereof  must 
consist  of  acts  of  part  performance  by  the 
vendee  done  with  the  consent  and  knowledge 
of  the  vendor  and  in  pursuance  of  the  con- 
tract and  with  a  design  of  carrying  the  same 
into  execution. — Foster  vs.  Maginnis.  89  Cal. 
264.  267,  26  Pac.  Rep.  828. 

69.     Payment  of  part  of  the  purchase  price 

and  use  of  the  land  to  cut  and  remove  from  It 
stove  wood  for  family  use  are  not  such  part 
performances  of  an  oral  contract  for  the  con- 
veyance of  land  as  will  entitle  the  purchaser 
to  a  specific  performance  of  the  contract. — Ful- 
ton vs.  Jansen,  99  Cal.  687,  689,  84  Pac  Rep. 
831. 

53,  Payment  even  to  the  airhole  amonnt  of 
the  porchase  money  is  not  to  be  deemed  such 
part  performance  of  a  parol  contract  for  the 
sale  of  land  as  to  justify  equity  in  specifically 
enforcing  the  contract;  it  is  only  where  the 
payment  is  accompanied  by  a  change  of  pos- 
session of  the  land  or  the  expenditure  of 
money  upon  it  on  the  faith  of  the  oral  agree- 
ment, and  where  the  failure  to  perform  by 
vendor  would  work  a  gross  fraud  upon  ven- 
dee that  equity  will  decree  specific  perform- 
ance by  compelling  the  execution  of  a  deed. — 
Forrester  vs.  Flores,  64  Cal.  24,  27,  28  Pac 
Rep.  107. 

54.  Possession  of  lot  of  land  under  parol 
contract  for  sale  thereof,  expenditure  of  money 
in  the  improvement  thereof,  and  partial  pay- 
ments of  the  price  stipulated  to  be  paid  for  It, 
entitles  the  vendee  to  a  specific  performance 
of  the  contract  unless  there  are  circumstances 
in  the  case  which  would  render  it  inequitable 
for  equity  to  grant  relief. — Day  vs.  Cohn,  65 
Cal.  508,  509,  4  Pac.  Rep.  611. 

6S.     Specllle  perfonnanco  will  he  decreed  of 

an  agreement  made  by  a  father  to  give  certain 
land  to  his  daughter  on  condition  that  she 
would  take  possession  of  it  and  live  upon  it 
with  her  husband  and  family,  where  she,  act- 
ing upon  the  promise,  went  into  possession, 
moved  a  house  upon  it,  erected  other  build- 
ings, and  cultivated  the  land. — Burllngame  vs. 
Rowland.  77  Cal.  315,  317.  19  Pac.  Rep.  626,  1 
L.  R.  A.  829.  See  Manly  vs.  Hewlett,  66  Cal. 
94,  97;  Bakersfield  T.  H.  Assoc,  v^.  Chester,  55 
Cal.  98,  102;  Anson  vs.  Townsend,  73  Cal.  415,  15 
Pac.  Rep.  49;  Freeman  vs.  Freeman.  61  Barb. 
(N.  T.)  806.  809. 

541.  Speclfle  performance  of  verhal  contract 
to  convey  land  will  be  decreed  where  the  title 
deeds  were  delivered  by  the  vendor  to  the 
vendee  and  permission  given  to  the  vendee  to 
enter  upon  and  take  possession  of  the  land 
which  vendee  accordingly  did  and  made  valu- 
able improvements  on  the  premises. — Tohler 
vs.  Folsom,  1  Cal.  207,  213. 

5T.     Verbal  contract  for  sale  of  land  may  be 

specifically   enforced   when    there    has   been   a 


J 


I SS84        (2218) 


DEMAlfD    OR  TBNDBR— NECBSSITT   OF. 


[DiT.  IV,  Pt.  I. 


part  performance  of  the  contract,  and  taking  of 
actual  possession  of  the  land  by  the  vendee 
with  the  consent  of  the  vendor  is  a  sufficient 
act  of  part  performance,  as  is  also  the  maklns 
of  valuable  Improvements  on  the  land  on  the 
faith  of  the  contract. — Calanchinl  vs.  Branstet- 
ter,  84  CaL  249.  263,  24  Pac.  Rep.  149.  See 
Argruello  vs.  Edlngrer,  10  CaL  160. 

68.  Verbal  contract  between  adjoining'  land- 
owners fixing  a  temporary  division  line  and 
providing  that  If  it  should  be  found  Incorrect 
by  subsequent  survey,  and  one  of  the  owners 
should  occupy  and  clear  the  land  of  the  others 
up  to  such  temporary  division  line  he  should 
have  the  option  to  purchase  the  same  at  its 
uncleared  value,  or  to  exact  payment  of  the 
cost  of  clearing,  may  be  specifically  enforced 
If  one  of  the  owners  has  taken  possession, 
cleared  and  Improved  the  land  of  the  other  un- 
der such  contract,  by  his  assignee,  who  has 
demanded  a  conveyance  thereof  and  tendered 
payment  therefor. — Calanchinl  vs.  Branstetter, 
84  Cal.  249,  268,  24  Pac.  Rep.  149. 

69.  Where  vendor  entered  Into  a  parol  con- 
tract with  vendee  to  convey  to  vendee  a  tract 
of  land  upon  the  payment  of  a  stipulated  price 
therefor,  and  was  let  into  possession,  he  is 
entitled  to  have  the  contract  specifically  per- 
formed by  the  vendor. — King  vs.  Meyer,  86  Cal. 
646.  649. 

60*  "When  tlie  owner  of  land  gave  tlie  same 
by  parol  to  another,  who  went  into  possession 
of  the  land  and  occupied  it,  made  improve- 
ments and  paid  a  portion  of  the  taxes,  it  was  a 
gift  so  far  executed  as  to  entitle  the  donee  to 
a  specific  performance. — Manly  vs.  Hewlett.  66 
Cal.  94.  97.  See  Freeman  vs.  Freeman*  61  Barb. 
(N.  Y.)  806. 

61.  BFFBCT  OF   PART  PE3RFORMA1TCR.— 

Courts  of  equity  possess  power  to  decree  spe- 
cific performance  of  verbal  contract  for  sale 
of  land  In  case  of  part  performance  thereof; 
dicta  to  the  contrary  In  Abell  vs.  Calderwood, 
4  Cal.  90.  Is  disapproved  of  and  overruled.— 
Arguello  vs.  Edinger,  10  CaL  160,  167. 

62.  Bqnltable  frnod  la  the  basis  of  aetloa  to 

enforce  the  specific  performance  of  an  oral 
contract  for  the  sale  of  land  on  the  ground  of 
part  performance,  1.  e.  that  if  the  vendor  were 
allowed  to  set  up  a  statute  of  frauds  as  a  de- 
fense it  would  result  In  a  fraud  upon  the 
vendoe. — Foster  vs.  Maginnis.  89  Cal.  264,  267, 
26  Pac.  Rep.  828. 

03.     Fart  performance  of  an  oral  agreement 

for  an  easement  upon  land  will  render  such 
agreement  capaole  of  being  specifically  en- 
forced if  It  would  be  sanctioning  fraud  to 
refuse  such  relief. — Fllcklnger  vs.  Shaw,  hi 
Cal.  126,  132.  22  Am.  St.  Rep.  234.  25  Pac.  Rep. 
268.  11  L,  R.  A.  134.  See  Rerlck  vs.  Kern,  14 
Sorg.  A  R.    (Fa.)    267.    272.  16   Am.  Dec.    497. 

64.  Specific  perforninnce  of  verbal  contrnet 
to  convey  land  ^ill  be  decreed  where  there 
has  been  such  a  part  performance  by  vendee 
ns  to  put  him  Into  a  situation  which  would 
be  fraud  upon  him  unless  verbal  agrreement 
should  be  enforced. — Tohler  vs.  Folsom,  1 
Cal.    207.    213. 

65.  Specific     performance     of    contract     for 
conveyance  of  land  will  not  be  enforced  unless 


the  contract  Is  in  writing  or  unless  there 
has  been  part  performance  by  tne  vendee  if 
verbal. — ^Hoen  vs.  Simmons,  1  Cal.  119.  122, 
62  Am.  Dec.  291;  Tohler  vs.  Folsom,  1  CaL 
207,    211. 

66.  Where  there  has  been  a  part  perform- 
ance of  an  oral  contract  to  convey  lands 
specific  performance  will  be  decreed. — Hill  vs. 
Den,   121   Cal.    48,   46.    63   Pac.    Rep.    642. 

67.  Where  a  contract  Is  made  between  an 
employee  and  an  employer  by  which  they 
agreed  that  for  the  services  rendered  by  the 
employee  the  employer  will  deed  certain  lands 
to  the  employee  and  her  husband  as  a  home 
for  their  lives  and  the  contract  was  fully 
performed  on  the  part  of  the  employee  and 
partly  performed  on  part  of  employer  by  sur- 
rendering control  of  the  premises,  specific 
performance  of  the  contract  will  be  decreed 
in  favor  of  the  employee  against  the  em- 
ployer.— Hill  vs.  Den,  121  CaL  42,  46,  63  Pac. 
Rep.   648. 

IV.   DEMAND  OR  TENDER— NBCESSITT 

FOR. 


litT  inr« — ^In  an  action 
for  specific  performance  of  a  contract  where 
plaintiff  performed  his  part  of  the  contract 
but  did  not  make  any  demand  on  defendant 
for  performance  on  her  part  until  the  contract 
in  its  original  shape  could  not  bo  performed 
he  thereby  waived  his  right  to  specific  per- 
formance.— Magee  vs.  McManua,  70  CaL  653. 
668,  12  Pac.  Rep.   461. 

60.  Deniand  for  tko  spcclflo  perfomuince 
of  tmst  before  action  to  compel  it  is  only 
material  as  affecting  costs,  as  without  such 
demand  the  action  is  maintainable,  but  no 
costs  will  be  allowed  plaintiff. — Jones  vs. 
Petaluma.  86  CaL  230.  283.  See  Gray  vs. 
Dougherty,  26  CaL   266. 

70.  Deniand  of  performance  before  snlt 
brought  for  specific  performance  has  no  bear- 
ing upon  the  merits  or  the  rights  of  the 
parties,  and  Is  only  Important  in  reference  to 
the  costs  of  the  action. — Gray  vs.  Dougherty. 
26  CaL   266.  282. 

71.  Speclfle  perforninnce  of  contract  to 
convey  real  property  will  be  deereed  notwith- 
standing no  demand  has  been  made  for  the 
performance  of  the  contract  if  the  vendor 
does  any  act  evincing  his  intention  to  re- 
pudiate the  contract  or  by  his  own  act  pre- 
vents vendee  from  performing  his  part  of  the 
agreement,  provided  the  vendee  shall  have 
performed  the  contract  on  his  part. — Gray  va 
Dougherty,  25  CaL  266,  280.  See  Washburn 
vs.  Dewey,   17  Vt.   92. 

72.  TENDER— NECESSrrr       FOR— V^alvcT. 

—Deed  need  not  be  tendered  vendor  who  re- 
fuses to  make  title  for  his  execution  prior  to 
bringing  action  for  specific  performance,  but 
it  is  necessary  to  tender  the  unpaid  purchase 
money. — Goodale   vs.   West,  6   CaL   339.   341. 

78.  Contract  for  sale  of  land  is  repudiated 
by     vendor     brlnglnar     action     to     aulet     title) 

vendee  may  file  a  cross  complaint  for  specific 
performance  of  the  contract  without  a  pre- 
vious tender  of  the  balance  of  the  purchase 
money. — Sheplar  vs.  Green,  96  Cal.  218.  221. 
81    Pac    Rep.    42.      See    Dowd    vs.    Clarke,    64 
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Cal.   48,  50;  Barsolou  vs.  Newton,  68  Cal.  228, 

226. 

74.  Wbere  by  terma  of  lease  plaintiff  waa 
entitled  to  pnrehaae  property  leaaed  during: 
the  term  of  such  lease  and  notified  defendant 
durlner  such  term  that  he  elected  to  pur- 
chase under  the  provisions  of  the  lease  and 
defendant  refused  the  tender  and  denied 
plaintiff's  rig^ht  to  so  purchase  and  ignored 
the  riffht  of  plaintiff  to  purchase,  this  was 
a  waiver  of  the  necessity  of  a  tender  before 
bringrinff  suit  for  specific  performance,  and  If 
in  the  complaint  plaintiff  averred  readiness  to 
comply  with  all  of  the  terms  and  conditions  of 
such  lease  and  to  pay  any  sums  that  may  be 
due  defendant  for  the  purchase  of  the  prem- 
ises under  the  lease  or  contract  such  was 
sufficient  to  entitle  him  to  a  specific  perform- 
ance of  the  asreelnent. — Dowd  vs.  Clarke,  M 
Cal.    48,   60. 

V.       LACHES    AND     STATUTE     OP    LIMITA- 
TIONS— EFFECT   OF. 

75.  LACHES — Effect  of. — Laches  on  part 
of  one  seeking'  specific  performance  will 
debar  him  from  relief. — ^Henderson  vs.  Hicks, 
68  Cal.   364,  871. 

79.  No  absolute  bar  abort  of  the  time  llxed 
by  atatnte  of  Iliultatlona  to  an  action  for 
specific  performance  of  a  contract  for  sale 
of  land,  although  shorter  delays  may  be  some- 
times fatal;  each  case  depends  upon  its  own 
circumstances. — Karns  vs.  Olney,  80  Cal.  90, 
102,  13  Am.  St  Rep.  101,  22  Pac  Rep.  67. 

77.  Where  under  an  agreement  for  the  pur- 
chase and  sale  of  land  vendee  after  obtain- 
InfiT  possession  objected  to  the  title  and  vendor 
subsequently  gave  notice  that  he  repudiated 
the  contract  for  the  reason  that  the  sale  was 
for  cash,  vendee  cannot  wait  for  three  years 
or  more  thereafter  and  after  vendor  has  sued 
to  recover  possession  file  a  cross  complaint 
for  specific  performance,  as  his  right  thereto 
har?  been  lost  by  his  laches. — O'Donnell  vs. 
Jackson,  69  Cal.  622,  624,  11  Pac.  Rep.  251. 

73.  IVhere  by  contract  between  adjolnlnir 
lacdownera  division  line  was  to  be  after- 
wa.'ds  surveyed  and  in  the  mean  while  a 
ter.  porary  line  was  to  be  used  which  is  found 
to  be  Incorrect  by  the  survey,  the  party  clear- 
ing the  land  of  the  other  up  to  the  temporary 
line  was  to  have  the  option  of  either  pur- 
chr:slng  the  same  or  demanding  payment  for 
the  cost  of  clearing  it,  a  delay  of  three  years 
In  making  such  survey  to  fix  the  true  line 
and  of  four  years  or  more  before  suit  for 
specific  performance  is  not  laches  imputable 
to  the  party  seeking  performance,  for  no 
time  was  fixed  by  the  contract  for  making  the 
proposed  survey  and  the  contract  did  not  pro- 
vide which  party  should  make  It  and  the 
delay  was  acquiesced  in  by  both  parties. — 
Calanchini  vs.  Branstetter,  84  Cal.  249,  263. 
24  Pac.   Rep.   149. 

79.     STATUTES   OF  LIMITATIONS— Effect  of. 

— Ilight  of  vendee  to  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land  is  not 
barred  by  statute  of  limitations  while  such 
vendee  is  in  the  actual  possession  of  the  land 
vn«ler  the  contract. — Day  vs.  Cohn,  65  Cal.  608, 
509,    4   Pac.   Rep.    511.     See   Willis   vs.   Wozen- 


craft,  22  Cal.  608;  Millard  vs.  Hathaway,  27 
Cal.  119;  Love  vs.  Watklns,  40  Cal.  647,  6  Am. 
Rep.   624. 

80.     Action    to    compel    apeclflc    perforuiaaco 

of  contract  to  convey  land,  If  brought  within 
the  period  limited  for  its  commencement 
against  defendant's  intestate  had  he  lived,  is 
not  barred  merely  because  it  was  not  brought 
within  one  year  after  the  issuance  of  letters 
of  administration  to  defendants. — Lowell  vs. 
Kier,   50   Cal.    646,   647. 

81«  Vendee  In  poaaeaalon  nndcr  an  execu- 
tory contract  for  the  conveyance  of  land,  who 
has  fully  performed  the  agreement  on  his 
part,  but  has  not  obtained  a  deed,  may  com- 
pel a  specific  performance  after  the  lapse  of 
four  years  from  the  time  he  might  have  de> 
manded  a  deed. — Love  vs.  Watklns,  40  Cal. 
647,   564,   6  Am.  Rep.   624. 

82.  Where  an  agreement  la  made  between 
adjolnlna:  landowncra  flzlnir  temporary  divl- 
alon  line  and  providing  that  if  such  line  la 
afterwards  incorrect  that  the  owner  who 
took  possession  and  cleared  the  land  of  the 
other  up  to  such  temporary  line  should  have 
the  option  of  purchasing  the  land  of  the 
other  thus  cleared  or  of  demanding  payment 
for  clearing  the  same,  cause  of  action  for  the 
specific  enforcement  of  such  contract  does  not 
accrue  so  as  to  put  the  statute  of  limitations 
in  motion  until  determination  of  the  true  line 
so  as  it  may  be  known  which  of  the  parties  is 
the  one  called  upon  to  exercise  his  option  as 
to  buying  the  land  or  demanding  payment 
for  clearing  the  same. — Calanchini  vs.  Bran- 
Btetter,   84  Cal.   249,  253,   24  Pac.  Rep.   149. 

83.  Cross  complaint  filed  in  an  action  to 
quiet  title  of  a  tract  of  land  for  a  specific 
performance  of  a  certain  contract  set  up 
therein  is  not  barred  because  the  time  of 
performance  was  more  than  four  years  prior 
to  the  filing  of  a  cross  complaint  if  posses- 
sion of  the  property  was  held  under  the  con- 
tract by  the  parties  filing  the  cross  complaint. 
— Fleishman  vs.  Woods,  135  Cal.  256,  259,  67 
Pac.  Rep.   276. 

VL       PLEADINOa 

84.  COMPLAINT — SulBclency  of. — Complaint 
In  an  action  brought  by  vendee  under  verbal 
contract  for  sale  of  several  distinct  tracts  of 
land  for  specific  enforcement  thereof  on 
ground  of  part  performance,  the  contract  pro- 
viding that  vendee  should  pay  for  the  land 
within  a  reasonable  time,  is  insufilcient  when 
It  appears  therein  that  plaintiff  did  not  offer 
to  pay  for  the  land  until  two  years  and  three 
months  after  date  of  contract  and  does  not 
allege  any  excuse  for  such  delay  or  facts 
showing  acquiescense  therein  by  vendor,  and 
In  such  case  where  part  performance  la 
pleaded  the  acts  which  constitute  such  part 
performance  must  be  clearly  and  distinctly 
alleged  in  the  complaint,  and  a  mere  allega- 
tion that  vendee  entered  upon  the  premises 
and  made  valuable  improvements  Is  insuffi- 
cient.— Fowler  vs.  Sutherland,  68  Cal.  414,. 
418,   9   Pac.   Rep.    674. 

85.  By  assignee  of  grantee  for  apeclflc  per- 
formance of  a  contract  to  convey  land  which 
provided   that  a   deed   to   the   land   should   be 
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placed  In  escrow  until  the  performance  of  cer- 
tain condition  on  the  part  of  the  grantee  and 
should  be  thereupon  delivered  to  the  grantee 
which  does  not  alleire  a  refusal  by  defendant 
to  place  and  properly  execute  deed  in  escrow 
according-  to  the  terms  of  the  contract  Is 
defective. — Lattln  vs.  Hazard,  86  Cal.  68.  61, 
24   Pac.   Rep.   611. 

86.  Pleading  for  specific  performance  of 
contract  for  the  sale  of  land,  if  it  contains  no 
allegations  as  to  how  and  when  conveyance 
of  title  was  to  be  made  or  as  to  how  the 
deferred  payments  were  to  be  evidenced  or 
secured  or  as  to  the  assumption  of  mort- 
gages, is  indeflnite,  ambiguous,  and  uncertain. 
—Smith  vs.  Taylor,  82  Cal.  683,  641,  23  Pac 
Rep.  217. 

87*  In  an  action  to  compel  specllle  per- 
formnnce  of  contract  for  the  sale  of  land  and 
a  full  and  abundant  water-right  for  the  land 
Is  ambiguous  unless  it  alleges  the  purpose  for 
which  the  water-right  was  to  be  full  and 
abundant. — Durkee  vs.  Cota,  74  Cal.  818,  816, 
16  Pac.   Rep.   6. 

88.  Rlffht  to   equitable   relief  mnst   appear, 

in  order  to  support  decree  for  specific  per- 
formance, in  both  averments  of  complaint  and 
also  in  evidence  adduced  by  plaintiff. — Wind- 
sor vs.  Miner,  124  Cal.  492,  494,  67  Pac.  Rep. 
886. 

89.  Where  complaint  for  specific  perform- 
ance of  a  contract  for  conveyance  of  land 
shows  that  great  skill  and  labor  were  to  be 
bestowed  for  three  years  upon  an  entire  tract 
of  land  by  way  of  purchase  money  for  a  part 
thereof  and  that  it  was  an  adequate  con- 
sideration for  the  promise  to  convey  such 
part,  it  is  sufHcient  if  it  appears  from  all 
the  facts  stated  and  proved  that  it  would  not 
be  inequitable  but  fair  and  just  to  enforce 
the  contract,  and  in  such  case  the  general  rule 
that  the  value  of  the  land  and  the  adequacy 
of  the  consideration  therefor  should  be  stated 
in  the  complaint  does  not  apply. — Fleishman 
vs.  Woods,  186  Cal.  256,  259,  67  Paa  Rep.  276. 

90.  CROSS  COMPLAINT — Effect  of. — Cross 
complaint  in  ejectment  for  specific  perform- 
ance of  parol  contract  for  lease  of  land  in 
controversy  raises  Issues  constituting  equity 
case,  and  in  such  case  verdict  of  the  jury  is 
merely  advisory  and  may  be  disregarded  by 
the  court. — Haggln  vs.  Raymond,  67  Cal.  302, 
303,  7  Pac.  Rep.  721.  See  Bates  vs.  Gage,  49 
Cal.  126;  Johnson  vs.  Powers,  65  Cal.  179,  8 
Pac.  Rep.  625;  Sweetser  vs.  Dobbins,  66  CaL 
629,  4  Pac.  Rep.  540. 

91.  When  Ilea. — Cross  complaint  will  lie  in 
an  action  to  quiet  title  to  a  contract  of  land 
to  enforce  specific  performance  of  a  contract 
between  plaintiff  and  defendant's  assignor 
which  provided  that  upon  performance  of 
certain  conditions  In  regard  to  setting  out 
trees  upon  such  tract  such  assignor  should 
at  the  end  of  three  years  be  entitled  to  a 
conveyance  of  a  certain  part  thereof  to  be 
selected  by  plaintiff  and  to  a  transfer  of  a 
certain  number  of  shares  of  a  certain  water 
company,  and  If  such  cross  complaint  shows 
that  such  conditions  were  fully  performed  by 
defendant  and  his  assignor  while  In  posses- 
sion  of   the   land   specific   performance    of   the 


contract    would    be    decreed. — Fleishman    vs. 
Woods,  136  CaL   266,  268,   67  Pac.  Rep.   276. 

92.  Defendants  in  an  action  of  ejectment 
may  by  cross  complaint  specifically  enforce 
a  contract  of  plaintiff  to  convey  the  land  in 
suit  to  defendant  where  the  contract  was 
made  before  the  ejectment  suit  was  brought. 
— Nunez  vs.  Morgan,  77  Cal.  427,  431,  19  Pac. 
Rep.   763. 

98.  Where  a  man  promised  a  woman  that 
In  consideration  of  her  agreement  to  marry 
him  he  would  deed  her  a  certain  parcel  of 
land,  and  she,  relyinff  upon  this  promise,  mar- 
ried him  for  no  other  reason  or  consideration, 
and  the  husband  thereupon  deeded  the  prop- 
erty without  consideration  to  his  son  by  a 
former  marrlag-e,  in  an  action  of  ejectment 
brought  by  the  son  against  the  wife  to  re- 
cover the  property  a  crostf  complaint  will  lie 
by  the  wife  against  the  son  to  enforce  the 
specific  performance  of  the  father's  agree- 
ment to  convey  the  property  to  the  wife. — 
Peek  vs.  Peek,  77  Cal.  106.  112,  11  Am.  St 
Rep.   244.  19  Pac   Rep.   227,  1  U  R.  A.  186. 

VIL     EVIDENCE. 

94.  COBTSIDERATION    AlfD    FAIRNESS— An 

to. — ^Althouffh  a  contract  between  husband 
and  wife  is  not  presumed  to  have  been  ob- 
tained by  undue  influence  of  the  wife,  yet  in 
seeking  specific  performance  of  the  contract 
she  must  allege  and  prove  facts  showing  that 
it  is  based  upon  an  adequate  consideration 
and  is  as  to  the  defendant  fair  and  Just — 
Stiles  vs.  Cain,  134  CaL  170,  174,  66  Pac.  Rep. 
231. 

95.  DEFENSE — Evldeaco  for. — In  an  action 
for  specific  performance  of  a  written  contract 
to  convey  real  estate  it  is  competent  for  de- 
fendant to  show  that  by  subsequent  parol 
agreement  he  was  to  retain  the  title  until 
other  money  than  that  named  in  the  original 
contract  (which  had  been  loaned  by  him) 
sliould  be  repaid,  and  he  may  properly  refuse 
to  convey  until  such  other  money  be  repaid. 
— Hewlett  vs.  Miller,  63  CaL  185.  See  Qulnn 
vs.  Roath,  87  Conn.  16;  Clarke  vs.  Grant.  14 
Ves.  519,  9  Rev.  Rep.  836. 

INI.  Dedication. — In  an  action  to  enforce 
specific  performance  of  a  contract  to  purchase 
land  where  the  plaintiff  has  proved  a  clear 
paper  title  to  the  property  and  the  defense 
relied  on  is  a  defective  title  on  account  of 
an  alleged  dedication  of  part  of  the  land  as 
public  streets,  the  burden  of  proving  such 
dedication  and  of  the  defect  in  consequence 
thereof  is  upon  defendant. — Phillips  va  Day, 
82  CaL  24,  81,  22  Pac.  Rep.  976. 

97.  Where  an  action  to  enforce  specific  per- 
formance of  a  contract  for  sale  of  land  Is 
resisted  by  purchaser  on  account  of  alleged 
defect  in  the  title  occasioned  by  dedication  of 
streets  upon  the  land,  and  it  appearing  that 
such  streets  never  vested  in  the  public,  but 
that  the  property  m<iluding  such  streets  had 
been  conveyed  and  fenced  and  occupied  for 
more  than  five  years  before  the  agreement  to 
convey  the  property,  and  that  the  rights  of 
prior  purchasers  bounding  on  the  streets,  if 
they  had  any,  to  the  use  of  the  streets  had 
been   barred   by  the   statute  of  limitations:  if 
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there  were  any  circumstances  which  would 
have  prevented  the  running  of  the  statute  of 
limitations  as  against  such  purchaser  and 
thus  render  the  title  imperfect  in  order  to  avoid 
a  specific  performance  of  his  contract,  it  was 
incumbent  upon  the  purchaser  in  said  suit 
to  prove  them. — Phillips  vs.  Day,  82  Cal.  24, 
31,  22  Pac,  Rep.  976.  See  Shrlver  vs.  Shriver, 
86  N.  T.  676;  Hellreigel  vs.  Manning.  97  N.  Y. 
56,   69. 

8S.     EXISTENCB    OF    CONTRACT—As    to* — 

Party  who  claims  specific  performance  of  a 
verbal  or  parol  contract  for  conveyance  of 
land  upon  ground  of  part  performance  must 
make  out  by  clear  and  satisfactory  proof  the 
existence  of  the  contract  alleged  by  him;  and 
it  is  not  enough  that  the  acts  of  part  per- 
formance proved  are  evidence  of  some  agree- 
ment, but  they  must  be  unequivocal  and  satis- 
factory evidence  of  the  particular  agreement 
charged  in  the  complaint. — Foster  vs.  Magin- 
nis,  89  Cal.  264,  266,  26  Pac.  Rep.  828.  See 
Blum  vs.  Robertson,   24  Cal.  142. 

99.  To  entitle  a  party  In  a  court  of  equity 
to  a  specific  performance  of  an  oral  contract 
for  the  sale  of  land  the  terms  of  the  agree- 
ment must  distinctly  appear  to  be  made  out 
to  the  satisfaction  of  the  court;  and  a  party 


who  claims  a  right  to  the  conveyance  of 
land  under  a  parol  contract  on  the  ground  of 
part  performance  must  make  out  by  clear 
proof  the  agreement  as  alleged,  and  the  acts 
of  performance  alleged  and  proved  must  be 
unequivocal  evidence  of  such  agreement. — 
Forrester  vs.  Flores,  64  Cal.  24,  26,  28  Pao. 
Rep.  107. 

VIIL      PARTIES— PRACTICE]. 

100.  PARTIBS — NecesMiry. — Corporation  Is 
not  a  necessary  party  in  an  action  to  compel 
an  individual  to  perform  an  agreement  for 
the  transfer  of  shares  of  stock  in  such  cor- 
poration.— Say  ward  vs.  Houghton,  82  Cal.  628, 
630,  28  Pac.  Rep.  120. 

101.  In  an  action  to  compel  specific  per- 
formance of  contract  to  convey  an  undivided 
portion  of  the  specified  quantity  in  a  larger 
tract  of  land  parties  owning  interest  there- 
in subject  to  plaintiff's  equities  and  owning 
adversely  to  him  must  be  made  parties. — 
Agard  vs.  Valencia,  39  Cal.  2i)2,  808. 

102.  PRACTICB  —  Flndljigs. — In  cases  for 
specific  performance  of  contracts  it  is  to  the 
interest  of  the  parties,  at  least  the  losing 
party,  to  have  a  written  finding  of  the  facts 
filed. — Morrison  vs.  Lods,  89  CaL  381,  886. 


§3386.    REMEDY  MUTUAL   (repealed). 

History:    Enacted  March  21,  1872;   repealed  March  30,  1874,  Code  Amdts.       ^''  ^ 
1873-4,  p.  267.  ' 

Applied,    cited,    csonstmed,    referred    to,    etc.,  in:    Krouse  vs.  Woodward,   110   CaL   688,   648, 
42  Pac.  Rep.  1084  (referred  to). 

§  3386.  NO  REMEDY  UNLESS  MUTUAL.  Neither  party  to  an  obligation  can 
be  compelled  specifically  to  perform  it,  unless  the  other  party  thereto  has  per- 
formed, or  is  compellable  specifically  to  perform,  everything  to  which  the  former  is 
entitled  nnder  the  same  obligation,  either  completely  or  nearly  so,  together  with 
full  compensation  for  any  want  of  entire  performance. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-5.  Both  parties — Must  be  capable  of  enforce* 
ment  against. 

6.  Contract  cannot  be  divided. 

7.  Distinctions  between  kinds  of  redress. 
8-10.  Mutuality  is  necessary. 

11, 12.  Same — Exception  to  rule. 
13-17.  Mutuality  of  contract — What  is. 

18.  Objection  disfavored. 
19, 20.  Original  lack  of  mutuality — Effect. 
21-23.  Party  cannot  enforce  if  remedy  not  mu- 
tual. 

1,  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Lattin  vs.  Hazard,  91 
Cal.  87,  90,  27  Pac.  Rep.  515  (construed);  Krouse 
vs.  Woodward.  110  Cal.  638,  642,  42  Pac.  Rep. 
1084  (construed);  Moore  vs.  Tuohy,  142  Cal. 
342,  346,  75  Pac.  Rep.  896  (^b(jpUe6);  Los 
Angreles  &  6.  O.  &  D.  Co.  vs.  occidental  O. 
Co.,  144  Cal.  528,  78  Pac.  Rep.  25,  27  (applied). 

Ab  to  what  parties  cannot  have  specific  per* 
formancc,  see  post  §  3392  and  note. 

As  to  necessity  of  mntnnllty  of  remedy,  and 
what  Is,  for  specific  performnnce,  see  mono- 
graphic note  27  Am.  St.  Rep.  173. 


As  to  nntiiallty,  contract  necessary  for  spc- 
€dfle  performance,  see  monographic  note  7  Am. 
Dec.    492. 

As  to  mntvallty  of  rla:ht  In  specific  perform- 
nnce, see  monoirraphic  notes  by  Robert  Desty, 
1  L.  R.  A.  664;    12  U  R.  A.  244. 

2.  BOTH  PARTIES — Must  be  capable  of  en- 
forcement naralitst. — Equity  will  not  enforce 
specific  performance  of  contract  against  de- 
fendant unless  plaintiff  has  performed,  or  can 
be  compelled  specifically  to  perform,  his  side 
of  the  contract. — Los  Angreles  &  B.  O.  &  D. 
Co.  vs.  Occidental  Oil  Co.,  144  Cal.  628,  632,  78 
Pac.  Rep.  26. 

3.  Contract  will  not  be  specifically  enforced 
unless  it  be  Just  and  equal  In  its  provisions,  and 
subject-matter  be  such  that  equity  can  take 
Jurisdiction  of  it  and  compel  performance  by 
both  of  the  parties. — Cooper  vs.  Pena,  21  Cal. 
403.  411. 

4.  Specific  performance  will  not  be  enforced 
agrainst  either  party  if  it  cannot  be  so  enforced 
against  the  other,  and  will  not  be  enforced  for 
personal  service. — ^Wakeham  vs.  Barker,  82  Cal. 
46,  49,  22  Pac.  Rep.  1131. 
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6.  Where  the  contract  Is  of  such  a  nature 
that  it  cannot  be  8]>eciflcally  enforced  as  to 
one  of  the  parties  equity  will  not  enforce  it 
agralnst  the  other. — Cooper  vs.  Pena,  21  Cal. 
403.  411. 

6.  COFTTRACT  GABTNOT  BB  DIVIDED  UP 
INTO  INDEPENDENT  COVENANTS  and  sub- 
sequent conditions  for  purpose  of  enforcing* 
a  part  of  It  and  leaving  parties  to  some  sub- 
sequent remedy  as  to  remainder,  but  the 
whole  contract.  Including  conditions  subse- 
quent as  well  as  precedent,  must  be  kept  in 
view. — Los  Angeles  &  B.  O.  &  D.  Co.  vs. 
Occidental  Oil  Co.,  144  Cal.  628,  633.  78  Pac. 
Rep.  26. 

7.  DISTINCTIONS  BETWEEN  KINDS  OF 
REDRESS  given  by  law  and  equity  are  ob- 
served by  this  section  and  9  3387,  although 
courts  of  law  and  equity  are  merged  into 
one,  and  party  is  awarded  such  legal  or  equi- 
table redress  as  simple  pleading  of  ultimate 
facts  shows  him  to  be  entitled  to. — Glock  vs. 
Howard  &  W.  C.  Co.,  123  Cal.  1.  6,  7,  69  Am. 
St.  Rep.  17,   66   Pac.  Rep.   713,   43  L.  R.  A.  199. 

See  post  S  8307  and  note. 

8.  MUTUALITY  IS  N^BCESSARY.— Contract 
must  be  mutually  enforceable  between  parties. 
— Stanton  vs.  Singleton,  126  CaL  667,  69  Pac 
Rep.  146,  47  L.  R.  A.  384. 

9.  Eqnity  will  not  enforce  a  contract  where 
there  la  wnnt  of  mutnallty  in  reference  to  the 
remedy  sought  to  be  enforced. — Los  Angeles 
&  B.  O.  &  D.  Co.  vs.  Occidental  Oil  Co.,  144 
Cal.  628,  632,  78  Pac.  Rep.  26. 

10.  If  an  agreement  be  deficient  in  either 
fairness,  justice,  and  certainty,  its  specific 
execution  will  not  be  decreed,  and  agreements 
must  also  be  mutual  before  the  power  of  the 
court  to  order  specific  performance  can  be 
successfully  invoked. — Sturgls  vs.  Galindo,  69 
Cal.  28,  31,  43  Am.  Rep.  239.  See  Cooper  vs. 
Pena,  21  Cal.  403;  Vassault  vs.  Edwards,  48 
Cal.  468,  465;  Marble  Co.  vs.  Ripley,  77  U.  S. 
(10  Wall.)  339,  bk.  19  L.  ed.  965. 

11.  Exception  to  mle. — Specific  performance 
of  a  contract  will  not  be  decreed  unless  the 
remedy  Is  mutual,  except  where  the  party 
seeking  to  enforce  the  contract  has  performed 
everything  to  which  the  other  party  is  entitled 
under  the  obligation,  or  nearly  so,  and  unless 
full  compensation  for  any  want  of  entire  per- 
formance is  made. — Lattln  vs.  Hazard,  91  Cal. 
87,  90,  27  Pac.  Rep.  615. 

12.  Cases  in  which  want  of  mutuality  at 
the  time  the  contract  was  entered  into  has 
been  held  not  to  be  a  sufficient  reason  for 
refusing  to  specifically  enforce  It,  such  as 
enforcing  a  contract  with  an  infant  after  he 
became  of  age,  or  enforcing  a  contract  by  a 
lessee  to  renew  a  lease  which  could  not  be 
enforced  against  him,  or  enforcing  a  contract 
against  a  trustee  by  cestui  que  trust  which 
could  not  be  enforced  against  the  latter,  must 
be  regarded  as  exceptions  to  the  rule.  If  they 
are  well  founded,  as  in  these  cases  there 
are  considerations  which  override  the  prin- 
ciple of  mutuality. — Cooper  vs.  Pena,  81  Cal. 
408,   412. 

IS.     MUTUALITY  OF   OONTRAOT— What   U. 

—Contract  for  the  sale  of  real  estate  at  the 


option  of  the  vendee  only  upon  election  may 
not  only  be  specifically  enforced,  but  the  re- 
fusal of  the  vendor  to  accept  the  purchase 
money  will  not  destroy  the  mutuality,  though 
vendee  should  thereupon  withdraw  his  elec- 
tion.— Calanchini  vs.  Branstetter,  84  Cal.  249, 
268,  24  Pac.  Rep.  149.  See  Hall  vs.  Center, 
40  Cal.  63;    Ballard  vs.  Carr,  48  CaL  74. 

14.  Remedy  becomee  mutnal  vpon  tender  of 
performance  by  one  party  to  a  contract  in 
writing  signed  by  party  to  be  charged,  de- 
scribing land  to  be  conveyed,  and  naming  con- 
sideration for  which  owner  agreed  to  convey. — 
Bird  vs.  Potter  (Cal.  Feb.  16,  1906),  79  Pac. 
Rep.  970,  971. 

16.  Where  an  attorney  agrees  to  perform 
certain  professional  services  for  a  client,  who 
In  consideration  thereof  agrees  to  convey  to 
the  attorney  a  portion  of  the  land  about  which 
the  professional  services  are  to  be  rendered 
if  he  succeeds  in  his  undertaking  in  relation 
thereto,  equity  will  not  for  want  of  mutuality 
refuse  to  enforce  specific  performance  of  the 
contract. — Ballard  vs.  Carr,  48  Cal.  74,  80.  See 
Hall  vs.  Center,  40  Cal.  63. 

16.  Where  the  action  for  the  specific  per- 
formance was  instituted  by  the  party  who 
had  not  signed  the  agreement,  the  act  of  filing 
the  bill  made  the  remedy  mutual. — Vassault 
vs.  Edwards.  43  Cal.  468,  464.  See  Cooper  vs. 
Pena,  21  Cal.  403.  where  the  proposition  is 
discussed  and  distinction  drawn  between 
above  case.  Ind.  Shirley  vs.  Shirley,  7  Blackf. 
452.  N.  Y.  Clason  vs.  Bailey,  14  John.  484. 
Ens.  Ormond  vs.  Anderson,  2  Ball  &  B.  363. 
12  Rev.  Rep.  103;  Martin  vs.  Mitchell.  2  Jac.  & 
Walk.  413,  22  Rev.  Rep.  184;  Flight  vs.  Bol- 
land,  4  Russ.  298,  4  Eng.  Ch.  298,  28  Rev.  Rep, 
101;  Palmer  vs.  Scott.  1  Russ.  &  M.  391,  32  Rev. 
Rep.  229;  Bowen  vs.  Morris,  2  Taunt.  374;  Setou 
vs.  Slade,  7  Ves.  265,  6  Rev.  Rep.   124. 

17.  Where  contract  is  made  to  deed  right 
of  way  for  railroad  upon  completion  of  rail- 
road, if  work  is  completed  there  is  executed 
consideration  which  is  sufficient  to  give  mu- 
tuality to  contract,  although  there  was  no 
mutuality  until  road  was  built. — Spires  vs. 
Urbahn,  124  Cal.  110,  111,  66  Pac.  Rep.  794. 

18.  OBJECTION  DISFAVORED. — Scant  favor 
la  vtven  by  court  to  objection  of  want  of 
mutuality. — Spires  vs.  Urbahn,  124  Cal.  110,  111. 
112,   66   Pac.   Rep.   794. 

19.  ORIGINAL  LACK  OF  MUTUALITY  will 
not  preclude  enforcement  of  contract  where 
such  deficiency  has  been  removed  at  time  ac- 
tion is  brought. — ^Thurber  vs.  Me  ves,  119  Cal. 
36.  38,  60  Pac  Rep.  1063.  61  Id.  636;  Say  ward 
vs.  Houghton,  119  Cal.  645,  648.  661,  51  Pac. 
Rep.  853,  62  Id.  44.  See  Vassault  vs.  Edwards. 
43  Cal.  458;  Spires  vs.  Urbahn,  124  Cal.  110,  111. 
66  Pac.  Rep.  794. 

20.  Contract  or  ofTer,  although  not  mutual 
when  first  sighed,  may  become  so  by  tender  of 
price  to  beSpaid  to  party  who  subscribed 
contract  and  who  is  to  be  charged  thereby. — 
Bird  vs.  Potter  (Cal.  Feb.  15,  1906),  79  Pac 
Rep.  970,  971. 

21.  PARTY  CANNOT  BNFORC1&  IF  REM- 
EDY NOT  MUTUAL.— Equity  will  not  specifi- 
cally enforce  a  contract  where  the  party  ask- 
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ins  Its  enforcement  cannot  himself  be  com- 
pelled to  perform  It. — Cooper  vs.  Pena,  21  Cal. 
403,  411. 

22.  Where  party  could  not,  even  if  so  com- 
manded by  the  court,  specifically  perform  the 
terms  of  an  agreement  on  his  part,  he  is  not 
himself  entitled  to  a  decree  for  specific  per- 
formance.— Smith  vs.  Taylor,  82  CaL  688,  641, 
23  Pac.  Rep.  217. 


23.  When  from  personal  incapacity,  the  na- 
ture of  the  contract,  or  any  other  cause  con- 
tract is  incapable  of  being  enforced  ag-ainst 
one  party,  that  party  is  equally  incapable  of 
enforcing  it  specifically  against  the  other, 
though  its  execution  in  the  latter  way  might 
in  itself  be  free  from  difficulty  attending  Its 
execution  in  the  former. — Sturgis  vs.  Gallndo, 
69  Cal.  28.  83,  48  Am.  Rep.  239. 


§  3387.    DISTINCTION  BETWEEN  REAL  AND  PERSONAL  PROPERTY.    It 

is  to  be  presumed  that  the  breach  of  an  agreement  to  transfer  real  property  cannot 
be  adequately  relieved  by  pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construction. 

3.  Common  law  declared. 

4.  Party  claiming  must  prove,  what. 

5.  Personal  property — Specific  performance  with 

reference  to, 

6.  Pretium  affectionis. 

7.  Vendor  entitled  to  specific  performance,  when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO.,  etc.,  in:  Clock  vs.  Howard  & 
W.  C.  Co..  128  Cal.  1,  6  (applied  with  other 
sections,  9  (construed),  11  (construed),  69  Am. 
St.  Rep.  17,  65  Pac.  Rep.  713,  43  L.  R.  A.  199; 
Fleishman  vs.  Woods,  135  Cal.  256,  261  (con- 
strued), 262  (applied),  67  Pac.  Rep.  276;  Alkman 
vs.  Sanborn  (Cal.  March  30,  1898),  62  Pac.  Rep. 
729,  730  (construed). 

DiBtlnctloBB  between  klnda  of  redresa. — See 
ante  9  3386  and  note  3. 

2.  CONSTRUCTION.  —  The  code  expressly 
recognizes  the  riirht  to  agrree  to  stipulated 
damagrcs  in  agreements  for  purchase  of  land. — 
Aikman  vs.  Sanborn  (Cal.  March  30,  1898) ,  62 
Pac.    Rep.    729,    780. 

3.  COMBION  L.A'W  DECLARED  |  rule  being 
elementary. — Clock  vs.  Howard  &  W.  C.  Co..  123 
Cal.  1,  6,  69  Am.  St  Rep.  17,  66  Pac.  Rep.  713, 
43  L.  R.  A.  199. 


4.  PARTY  IVUO  CLAIMS  UNDER  PAROL 
OR  VERBAL  CONTRACT  right  to  conveyance 
of  land  on  ground  of  part  performance  must 
make  out,  by  clear  and  satisfactory  proof, 
acceptance  of  contract  as  alleged  by  him,  and 
it  is  not  enough  that  acts  of  part  performance 


proved  are  evidence  of  some  agreement,  but 
there  must  be  unequivocal  and  satisfactory 
evidence  of  the  particular  agreement  charged 
in  the  complaint  or  answer,  as  the  case  may 
be. — Bank  of  Willows  vs.  Small,  144  Cal.  709, 
713,  78  Pac  Rep.  268.  See  Blum  vs.  Robertson, 
24  Cal.  128,  142. 

5.  PERSONAL  PROPERTY— SPECIFIC  PER* 
FORMANCB    \iriTH    REFERENCE    TO    is    not 

as  general  rule  decreed,  yet  if  there  are  cir- 
cumstances in  view  of  which  Judgment  for 
damages  would  fall  short  of  redress  which 
plaintilt's  situation  demands,  equity  will  de- 
cree specific  performance. — Senter  vs.  Davis,  38 
Cal.  450,  463.  Bee  Duff  vs.  Fisher,  16  Cal.  375, 
879;  Treasurer  vs.  Commercial  Coal  Mln.  Co., 
28  Cal.  390;  McLaughlin  vs.  Piattl.  27  Cal. 
461,  463;  Krouse  vs.  Woodward.  110  Cal.  638, 
42  Pac.  Rep.  1084;  Glock  vs.  Howard  &  W.  C 
Co.,  123  Cal.  1,  69  Am.  St.  Rep.  17,  55  Pac.  Rep 
713,  43  L.  R.  A.  199. 

6.  PRETIUM  AFFECTIONIS  is  imporam 
element  of  purchaser's  contract  In  case  oi 
sale  of  land,  and  as  this  cannot  be  measured, 
pecuniary  recompense  is  inadequate.  —  Olock 
vs.  Howard  &  W.  C.  Co.,  128  Cal.  1,  7,  69  Am.  St. 
Rep.   17,  55  Pac.  Rep.  713,  43  L.  R.  A.   199. 

7.  VENDOR  ENTITLED  TO  SPECIFIC  PER. 
FORM  AN  CE  of  contract  for  sale  of  land,  even 
though  it  would  appear  logically  that  action 
at  law  for  recovery  of  damages  would  answer 
requirements  of  his  case. — Olock  vs.  Howard 
&W.  C.  Co.,  123  Cal.  1,  7,  69  Am.  St.  Rep.  17,  55 
Pac.  Rep.  718,  43  L.  R.  A.  199. 


§  3388.  CONTBACT  SIGNED  BY  ONE  PARTY  ONLY,  MAY  BE  ENFORCED 
BY  OTHER.  A  party  who  has  signed  a  written  contract  may  be  compelled  spe- 
cmcally  to  perform  it,  though  the  other  party  has  not  signed  it,  if  the  latter  has 
performed,  or  offers  to  perform  it  on  his  part,  and  the  ease  is  otherwise  proper 
for  enforcing  specific  performance. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Contract  in  writing — Enforced  when. 

3.  Executory  contract — Enforced  when. 

4.  Equitable   right   to   use  of   water — Enforced 

when. 


1.  Applied,  cited,  conatmed,  referred  to,  etc.. 
In:  Bird  vs.  Potter  (Cal.  Feb.  15,  1905),  79 
Pac.   Rep.   970.  971    (applied). 


3.  Contract  In  writing  subscribed  by  party 
to  be  charged,  describing  land  to  be  conveyed, 
and  naming:  consideration  for  which  owner 
asrreed  to  convey,  may  be  enforced  specifically 
in  a  court  of  equity. — Bird  vs.  Potter  (Cal. 
Feb.  16,  1905),  79  Pac.  Rep.  970,  971. 

8.  Bxecntory  contract  for  sale  of  land,  al- 
though   signed    by    a    vendor    alone,    may    b« 
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apeeiflcally  enforced. — ^Vaasault  vs.  Edwards, 
43  Cal.  458,  464.  See  Clason  vs.  Bailey,  14 
John.   (N.  T.)  484. 

4.  Equitable  right  to  ose  water  acquired  by 
oral  executed  agreement  for  valuable  consid- 
eration, whereby    a    complete    equitable    title 


to  the  easement  was  conveyed,  may  be  en- 
forced  by  an  action  for  specific  performance, 
and  pending  such  enforcement  such  a^ee- 
ment  is  equivalent  for  all  purposes  to  lesraf 
title. — Fosarty  vs.  Foffarty,  129  Cal.  46,  49. 
61  Pac.  Rep.  670. 


§3389.  LIQUIDATION  OF  DAMAGES  NOT  A  BAB  TO  SPECIFIC  PEB- 
FOBMANCE.  A  contract  otherwise  proper  to  be  specifically  enforced,  may  be  thus 
enforced,  though  a  penalty  is  imposed,  or  the  damages  are  liquidated  for  its  breach, 
and  the  party  in  default  is  willing  to  pay  the  same. 

History:    Enacted  March  21,  1872. 

1.  Applied,  dted,  eonstnied,  referred  to,  etc 

2.  Damages  must  not  compensate. 

3.  Object  of  statute. 


1.  Applied,  fdted,  emuitmcd,  referred  to,  etc., 
in:  Olock  vs.  Howard  A  W.  C.  Co.,  123  Cal.  !•  6 
(applied  with  other  sections),  9  (construed), 
11  (construed),  69  Am.  St.  Rep.  17,  66  Pac  Rep. 
713,  43  L.  R.  A.  199;  Fleishman  vs.  Woods. 
186  Cal.  266.  261.  67  Pac.  Rep.  276  (construed); 
Aikman  vs.  Sanborn  (Cal.  March  30,  1898). 
62  Pac  Rep.  729,  730  (construed). 

2.  Damages  mnmt  not  eompesMite. — Where 
owner  of  newspaper  route  sold  it  at  a  price 
affreed  upon,  to  be  thereafter  paid,  when  the 


vendor  was  to  srive  a  bill  of  sale,  and  the 
vendee  took  possession  and  paid  part  of  the 
purchase  money,  when  the  vendor  turned  him 
out,  suit  for  specific  performance  by  vendee 
against  vendor  will  not  lie  unless  vendee  states 
facts  showingr  why  damages  would  not  be  full 
compensation. — Senter  vs.  Davis,  38  CaL  460, 
466. 

a.  Objeet  of  statvto  is  to  set  at  rest  pre- 
viously vexed  questions  and  to  give  party 
option  either  to  sue  for  stipulated  damages 
or,  waiving  them,  to  resort  to  equity  for 
specific  performance. — Olock  vs.  Howard  &  W. 
C  Co.,  123  CaL  1,  9.  69  Am.  St.  Rep.  17.  66  Pac 
Rep.  713.  43  L.  R.  A.  199. 


§3390.    WHAT  CANNOT  BE  SPECIFICALLY  ENFORCED.     The  following 
obligations  cannot  be  specifically  enforced: 

1.  An  obligation  to  render  personal  service; 

2.  An  obligation  to  employ  another  in  personal  service ; 

3.  An  agreement  to  submit  a  controversy  to  arbitration ; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not  power  lawfully  to 
perform  when  required  to  do  so; 

5.  An  agreement  to  procure  the  act  or  consent  of  the  wife  of  the  contracting 
party,  or  of  any  other  third  person ;  or, 

6.  An  agreement,  the  terms  of  which  are  not  suflBciently  certain  to  make  the  pre- 
cise act  which  is  to  be  done  clearly  ascertainable. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Administrator  cannot  specifically  enforce, 

when. 

3.  Administrator    will    not    be    decreed    to 

specificallj  perform,  when. 
4,  5.  Agent  having  no  written  authority. 

6.  Ambiguous — Must  not  be. 

7.  Awanl — Penalty. 

8.  Complete  and  certain — Must  be. 

9-11.  Contract    sufficiently    certain  —  Instances 
of. 

12.  Contract  for  services. 

13.  Same — After  performance* 

14.  Same — As  officer  q|.  corporation. 
15, 16.  Same — Between  attorney  and  client. 

17.  Same — Development  of  oil  lands. 
18,19.  Same — For  services  of  daughter. 

20.  Same — Option  to  abandon. 

21.  Ssme — Purchase   money   payable   in   ser- 

vices. 

22.  Same — Special  knowledge  required  to  per- 

form contract. 


23.  Same — With  surveyor  to  select  lands. 
24-27.  Contracts  for  sale  of  personal  property. 
28.  Correspondence  not  intended  to  bind  par- 
ties. 
29-31.  Illegal  contracts. 
32,  33.  Same — To  secure  state  lands. 

34.  Defendant  having  no  enforceable  interest. 

35.  Injustice — When  promoted. 

36, 37.  Unacknowledged    executory    contract    of 

married  woman. 
38-40.  Vague  and  uncertain — Must  not  be. 

41.  Same — Agreement  to  make  good  by  wilL 
42,  43.  Same — Contract  for  sale  of  land. 

44.  Same — Contract  to  give  interest  in  mine. 

1.  APPLIED,  CTTKDf  CONSTRUED.  RE- 
FERRED TO,  etc.,  in:  Preble  vs.  Abrahams, 
88  Cal.  245.  249,  22  Am.  St.  Rep.  301.  26  Pac 
Rep.  99  (referred  to);  Thurber  vs.  Meves,  119 
Cal.  35,  38,  50  Pac.  Rep.  1063,  51  Id.  536  (ap- 
plied); Russell  vs.  Agar,  121  Cal.  896.  898.  66 
Am.   St.   Rep.   86.   68   Pac.   Rep.   926    (applied); 
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Simons  vs.  Bedell.  122  Cal.  841,  848,  68  Am. 
St.  Rep.  85,  66  Pac.  Rep.  8  (referred  to); 
O'Brien  vs.  Perry,  130  Cal.  626,  629  (applied), 
530  (referred  to),  62  Pac.  Rep.  927;  Howlin 
vs.  Castro,  186  Cal.  606,  611,  69  Pac.  Rep.  482 
(applied);  Meyer  vs.  Quissle,  140  Cal.  496.  497, 
74  Pac.  Rep.  40  (applied). 

As  to  certalBty  tn  contract  reqolalte  for 
speclflc  performaaccy  see  monographic  note  26 
Am.  Dec.  661. 

As  to  effect  of  Inability  to  perform  upon 
JvrlsdlctloB  of  chancery,  see  monographic  note 
by  H.  P.  Farnham,  16  L.  R.  A.  614. 

As  to  specific  performance  of  contract  for 
conveyance  vrhcre  wife  refuses  to  unite  in  the 
ronTcyancc,  see  monographic  note  by  Irwin 
Taylor.  24  L.  R.  A.  763. 

As  to  specific  performance  of  contract  for 
personal  service,  see  monogrraphic  note  by  Rob- 
ert Desty,  6  L.  R.  A.  653. 

As  to  certainty  and  deflnitcness  of  contract 
as  affect  Ins  specific  perfonuancc  thereof,  see 
monographic  note  by  Robert  Desty,  1  L.  R.  A. 
381. 

S.  ADMIBTISTRATOR  CANNOT  SPECIFI- 
CALLY enforce:  a  void  sale  of  the  estate 
of  his  intestate. — Kertchem  vs.  George,  78  Cal. 
697,  600.  21  Pac.  Rep.  372. 

8.  ADMINISTRATOR  ^IVILL  NOT  BE  DE- 
CREED TO  SPECIFICALLY  perform  agree- 
ment of  his  Intestate  to  convey  a  parcel  of 
land  where  the  agreement  does  not  describe 
any  particular  tract  of  land,  and  the  Intestate 
owned  several  different  tracts.  —  Ferris  vs. 
Irving,  28  Cal.  646.  648. 

4.  AGENT  HAVING  NO  "WRITTEN  AUTHOR- 
ITY.— There  can  be  no  specific  performance  of 
an  alleged  contract  for  the  sale  of  real  estate 
made  by  a  real  estate  agrent.  without  authority 
in  writing:,  and  without  subsequent  written 
ratification,  and  where  no  principle  of  estoppel 
applies  to  the  case. — Lambert  vs.  Gerner,  142 
Cal.  399,  408,  76  Pac.  Rep.  63. 

5.  Speclflc  performance  of  a  contract  made 
by  the  agent  of  the  owner  of  land  for  the  sale 
thereof  which  is  not  authorized  by  the  prin- 
cipal cannot  be  enforced  by  the  proposed 
vendee  thereunder  against  such  principal. — 
Grant  vs.  Ede,  86  Cal.  418,  420,  20  Am.  St. 
Rep.  237,  24  Pac.  Rep.  890. 

e.  AMBIGUOUS  —  Mast  not  l>e.  —  Contract 
will  not  be  specifically  enforced  unless  it  Is 
so  free  from  ambiguity  as  to  leave  no  reason- 
able doubt  of  the  intention  of  the  parties. — 
Morrison  vs.  Rossignol,  6  Cal.  64;  Blum  vs. 
Robertson,  24  Cal.  127;  Minturn  vs.  Baylis, 
33  Cal.  129;  Agard  vs.  Valencia,  39  Cal.  292,  301. 
See  Colson  vs.  Thompson,  15  U.  S.  (2  Wheat) 
236,  bk.  4  L.  ed.  353;  Kendall  vs.  Almy,  2 
Sum.  C.  C.  278,  295,  14  Fed.  Cas.   295. 

T.  AWARD  —  Penalty. — Where  parties  had 
agreed  to  submit  question  to  an  award  of 
arbitrators  and  stipulated  that  in  case  either 
party  refuses  to  abide  by  the  award  he  was 
to  pay  a  certain  penalty  named,  equity  will 
decree  a  specific  performance  of  such  award, 
notwithstanding  the  stipulation  for  penalty. — 
Whitney  vs.  Stone.  23  Cal.  275,  278. 

8.     COMPLETE  AND    CERTAIN— Most   be. — 

Equity  will   not   specifically  enforce  any  con- 
C.  C. — 140. 


tract  unless  it  be  complete  and  certain,  and 
this  rule  applies  as  well  to  parties  as  to  price, 
subject-matter,  etc;  nor  can  the  aid  of  equity 
be  had  to  specifically  enforce  that  which  is 
only  the  basis  of  an  agreement,  and  not  the 
agreement  or  contract  itself. — Los  Angeles  I. 
&  L.  C.  Assoc,  vs.  Phillips,  66  Cal.  639,  646; 
Talmadge  vs.  Arrowhead  R.  Co.,  101  Cal.  367, 
871.  See  Breckinridge  vs.  Crocker,  78  Cal.  529, 
21  Pac  Rep.  179. 

9.  CONTRACTS  SUFFICIENTLY  CERTAIN— 

Instances  of. — Contract  for  sale  of  land  accu- 
rately describing  it  and  stating  the  amount 
and  time  of  making  payments  is  sufficiently 
certain  to  be  specifically  enforced,  although  it 
is  made  "subject  to  the  conditions  in  a  formal 
contract  as  to  clearing  streets,  improvements, 
etc.,"  and  also  provides  that  It  shall  be  sur- 
rendered "on  delivery  of  formal  contract  or 
deed." — Karns  vs.  Olney,  80  Cal.  90,  100,  18  Am. 
St.  Rep.  101,  22  Pac.  Rep.  67. 

10.  Description  in  contract  for  the  sale  of 
land  will  be  deemed  sufficiently  certain  for 
the  specific  enforcement  of  the  contract  if, 
upon  reading  the  contract  in  the  light  of  facts 
shown  by  extrinsic  evidence  disclosing  the 
situation  of  the  parties,  it  appears  clear  what 
land  the  vendor  intended  to  convey  and  the 
vendee  Intended  to  purchase. — ^Towle  vs.  Car- 
melo  L.  &  C.  Co.,  99  CaL  897,  400,  88  Pac. 
Rep.  1126. 

11.  Verbal  asvcement  by  o^mcr  of  land  with 
another  to  lease  it  to  him  for  one  year,  with 
privilege  of  two  years  more,  at  a  certain 
annual  rent,  such  lease  to  be  executed  and  to 
contain  the  usual  covenants,  under  which 
agreement  lessee  takes  possession  and  pays 
the  rent  for  the  first  year,  is  sufficiently  cer- 
tain to  sustain  a  decree  for  its  specific  per- 
formance against  the  lessor. — Clark  vs.  Clark, 
49  Cal.  686,  689. 

13.  CONTRACT  FOR  SERVICES.  —  Equity 
will  not  enforce  contract  for  personal  services, 
but  leave  the  party  to  his  remedy  at  law. — 
Cooper  vs.  Pena.  21  Cal.  403,  410;  Los  Angeles 
ft  B.  O.  &  D.  Co.  vs.  Occidental  Oil  Co.,  144 
Cal.  628,  632,  78  Pac.  Rep.  26. 

IS.  After  performance. — After  personal  ser- 
vices have  been  fully  and  substantially  per- 
formed a  contract  in  consideration  of  such 
services  may  be  specifically  enforced. — Thurber 
vs.  Meves,  119  CaL  86,  88,  60  Pac.  Rep.  1073, 
61  Id.  636. 

14.  An  officer  of  corporation. — Void  verbal 
agreement  among  stockholders  of  a  corpora- 
tion that  one  of  the  stockholders  who  loaned 
money  to  another  should  be  president  of  the 
corporation  for  two  years  and  receive  a  certain 
salary  cannot  be  specifically  enforced. — Dulln 
vs.  Pacific  W.  &  C.  Co.,  103  Cal.  367,  363,  36 
Pac.  Rep.  1045,  37  Id.  207. 

18.  Between  attorney  and  client. — Specific 
performance  cannot  be  had  by  an  attorney  of 
a  contract  to  recompense  him  for  his  services 
by  deeding  to  him  a  portion  of  the  land  in- 
volved in  the  litigation  if  such  services  have 
not  been  fully  performed  for  want  of  mutuality 
of  remedy,  as  the  client  could  not  enforce  the 
contract  for  personal  services  against  the 
attorney;   but  if  the  services  have  been  fully 
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performed  by  the  attomer  be  can  tben  enforce 
speciflo  performance  of  tbe  contract  hy  tbe 
client,  even  If  client  had  not  title  to  tbe  land.-* 
KlnfT  VB.  Glldersleeve,  79  CaL  S04»  SIO,  21  Pae. 
Rep.  961.  See  Ballard  ▼«.  Carr,  48  CaL  74,  79; 
Howard  vb,  Throckmorton,  4S  Cal.  482,  489. 

18.  Where  an  attorney  contracts  to  per- 
form legal  services  for  a  client  In  consid- 
eration of  receiving  a  portion  of  the  property 
Involved  In  the  litigation  if  he  can  show  a 
substantial  performance  on  his  part  of  the 
contract  he  is  entitled  to  have  it  specifically 
enforced  although  he  was  assisted  some- 
what in  his  services  by  other  attorneys. — 
Howard  vs.  Throckmorton,   48   Cal.   482,   489. 

17.  Derclopment  of  oil  laada, — Contract  to 
scciir«  development  of  oil  buds  as  principal 
consideration  is  a  contract  involving  perform- 
ance of  personal  labor  and  services,  and  as 
such  cannot  be  specifically  performed. — LfOS 
Angeles  A  B.  O.  A  D.  Co.  vs.  Occidental  Oil 
Co.,  144  CaL  828,  880,  78  Pac.  Rep.  26. 

1&  For  aervteca  of  davghter, — ^Agreement  of 
a  daughter  to  support  and  give  personal  care 
and  attention  to  her  mother  during  the 
remainder  of  her  life  in  consideration  of 
receiving  from  the  mother  a  deed  of  certain 
property  cannot  be  specifically  enforced  by 
the  mother. — Grimmer  vs.  Carlton,  93  CaL  189, 
194,  27  Am.  St.  Rep.  171,  28  Pac.  Rep.  1043. 
See  Cooper  vs.  Pena,  21  CaL  404,  409;  King 
vs.  Glldersleeve,  79  CaL  604,  609,  21  Pac.  Rep. 
981. 

19.  Speciflo  performance  cannot  be  enforced 
of  an  oral  agreement  between  father  and 
daughter  that  the  father  would  give  the 
daughter  the  rent  of  his  home  free  for  life 
and  would  will  her  the  residue  of  his  estate 
with  certain  exceptions  In  consideration  of 
her  agreement  to  supply  his  personal  wants 
for  life  and  provide  him  a  iiome,  as  such 
is  a  contract  on  the  part  of  the  daughter  to 
render  personal  services  to  her  father. — 
O'Brien  vs.  Perry,  130  CaL  626,  630,  62  Pac. 
Rep.    927. 

20.  Option  to  abandon. — Where  a  contract 
contemplated  the  exercise  of  personal  skill 
and  services  and  contained  a  stipulation  that 
If  certain  parties  to  it  should  become  satis- 
fled  that  it  was  useless  to  further  prospect 
certain  land  they  should  have  the  right  upon 
giving  thirty  days'  notice  to  abandon  the 
contract  It  cannot  be  speciflcally  enforced. — 
Sturgis  vs.  Galindo,  69  CaL  28,  32,  43  Am. 
Rep.    239. 

21.  Porchaae  ntoney  payable  In  services. — 
Upon  modfflcation  of  a  contract  for  the  sale 
of  real  estate  which  might  have  been  specifl- 
cally enforced  by  a  supplemental  contract 
making  a  large  portion  of  the  purchase  money 
payable  in  personal  services  at  an  agreed 
price,  unless  the  purchaser  has  without  de- 
fault fully  performed  on  his  part  such  con- 
tract as  modified  cannot  be  specifically 
enforced,  but  when  performed  fully  on  the 
part  of  the  purchaser  he  may  compel  the  other 
to  convey  as  he  agreed  to. — Wakeham  vs. 
Barker,    82   CaL    46.    49.    22   Pac   Rep.   1131. 

22.  Special  knowledge  required  to  perform 
eontract. — Equity  will  not  undertake  to  frame 
decree    of    speciflo   performance   where   it    in« 


TOlTes  coBtinQoas  and  lonir  eerles  of  acts  of 
•npervisiOB  reqalring  apecial  knowledge  and 
skill  and  repeated  examinations  and  new 
directions. — Stanton  tsl  Singleton,  126  CaL 
667.  666,  69  Pac.  Rep.  148,  47  U  R.  A.  334. 

28:  WItk  snrveyar  te  aelcct  lands.— Speciflo 
performance  of  a  parol  contract  between  the 
surveyor  and  another  by  which  the  surveyor 
Is  to  search  for  and  survey  swamp-lands  and 
the  other  is  to  pay  the  first  Instalment  of 
purchase  money  and  procure  a  certificate  of 
purchase  and  then  deed  half  of  such  lands  to 
the  surveyor  will  not  be  decreed,  on  the 
ground  that  the  services  performed  by  the 
surveyor  are  such  part  performance .  of  the 
contract  as  to  take  it  ont  of  the  statute  of 
frauda — Edwards  vs.  Estell,  48  Cal.  194. 
197. 

24.  CONTRACTS  FOR  SAI^  OF  PER- 
SONAL. PROPERTY.— General  rule  being  that 
specific  performance  will  not  be  decreed  in 
contracts  for  the  sale  or  transfer  of  personal 
property,  it  devolves  upon  plaintiff  to  state, 
not  his  contract  merely,  but  its  relation  to  his 
business  plans,  showing  how  they  will  be 
affected  by  a  non- performance  or  how  and 
w^hy  the  value  of  the  performance  cannot  be 
correctly  estimated  by  the  jury  and  taken  in 
lieu  of  it  or  the  like. — Senter  vs.  Davis.  38 
CaL   460,  468. 

as.  Jnslsdleflon  of  c««tty  to  deciee  speciie 
p«rf«nnnnee  does  not  turn  at  all  upon  the 
question  whether  the  contract  relates  to  real 
or  personal  property,  but  altogether  upon  the 
question  whether  the  breach  complained  of 
can  be  adequately  compensated  in  damages; 
if  it  can  the  plaintiff's  remedy  is  at  law  only: 
if  not.  he  may  go  Into  a  court  of  equity, 
which  will  grant  full  redress  by  compelling 
specific  performance  on  part  of  defendant — 
Senter  vs.  Davis,  88  CaL  460.  463. 

26.  While  it  Is  a  general  rule  that  con- 
tracts for  sale  and  transfer  of  personal  prop- 
erty will  not  be  specifically  enforced,  yet  If 
there  are  circumstances  in  view  of  which  a 
Judgment  for  damages  would  fall  short  of  the 
redress  which  plaintiff's  situation  demands, 
as  that  by  non-performance  he  will  be  greatly 
embarrassed  and  impeded  in  his  business 
plans  or  Involved  In  a  loss  of  profits  which 
a  jury  cannot  estimate  with  any  degree  of 
certainty,  equity  will  decree  specific  perform- 
ance.— Senter  vs.  Davis.  38  CaL  450,  453.  See 
Duff  vs.  Fisher,  16  CaL  375;  Treasurer  vs. 
Commercial  C.  M.  Co..  23  CaL  390;  McLaughlin 
vs.   Piatti.   27  CaL   451.  463. 

27.  Where  contract  coneems  real  estate 
and  peraonal  property  and  Is  so  Intertwined 
and  intermingled  that  the  contract  with  ref- 
erence to  the  real  property  would  be  valueless 
unless  It  can  be  carried  out  also  with  refer- 
ence to  the  personal  property  equity  will 
enforce  its  specific  performance  as  a  whole.— 
Fleishman  vs.  Woods,  136  CaL  266.  259.  <7 
Pac.  Rep.   276. 

28.  CORRESPOlfDBNCE  NOT  INTEICDCO 
TO  BIND  PARTIES.— Specific  performance 
will  not  be  enforced  where  the  agreement 
such  as  Itself  is  to  be  drawn  from  certain 
correspondence  between  the  parties  from 
which  it  appears  that  neither  party  Intended 
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to  be  bound  thereby  until  a  formal  written 
contract  expressing  all  the  terms  of  the 
agreement  should  be  executed  by  both  parties. 
— Pacific  R.  M.  Co.  vs.  Riverside  ft  A.  R. 
Co.,   90   Cal.   627.   634.   27   Pac.  Rep.    525. 

211.  IL.LBGAL  CONTRACTS.->No  court  will 
lend  Its  aid  to  give  effect  to  a  contract  which 
Is  Illegal,  whether  It  violate  the  common  or 
statute  law  either  expressly  or  by  Implication. 
— Kreamer  vs.  Earl,  91  CaL  112,  117,  27  Pac. 
Rep.    735. 

80.  Courts  of  equity  will  not  enforce  specific 
performance  of  contract  if  they  discover  any- 
thln?  In  the  contract  that  is  illegral  and  ougrht 
not  to  be  enforced,  even  thougrh  such  objec- 
tion Is  not  made  to  the  contract  by  either 
party  to  the  suit,  and  this  rule  applies  to  the 
supreme  court  when  the  case  Is  there  on  ap- 
peal.— Kreamer  vs.  Earl,  91  Cal.  112,  117,  27 
Pac.  Rep.  785. 

Sl«     Act  which    la   prohibited   by   law    Is   so 

far  Infirm  that  equity  will  not  enforce  Its 
specific  performance,  whether  It  Is  absolutely 
void  under  all  circumstances  and  as  agrainst 
all  persons  or  not. — ^Martin  vs.  Zellerbach,  38 
Cal.   800,  810,   99  Am.   Dec   365. 

32.  To  accnre  state  lands. — If  upon  a  re- 
view of  all  the  state  legrislatlon  upon  the 
subject  a  contract  the  object  of  which  Is  to 
secure  from  the  state  largre  tracts  of  land 
appears  to  contravene  the  desigrn  and  policy 
of  the  laws  equity  will  not  enforce  it,  and  it 
is  not  necessary  that  any  particular  act  should 
declare  in  express  words  such  contract  to  be 
void. — Kreamer  vs.  Barl,  91  Cal.  112,  116,  27 
Pac   Rep.   78$. 

33.  Equity  will  not  enforce  an  a^eement 
to  obtain  title  by  pre-emption  of  government 
land  and  then  convey  It  to  another,  as  such 
agreement  would  be  In  contravention  of  the 
pre-emption  laws  of  the  United  States. — ^Hus- 
don   vs.   Johnson,    46   Cal.   21,   25. 

34*  DBFBlfDANT  HAVING  NO  ENFORCES- 
ABLJB  INTEREST. — Specific  performance  can- 
not be  decreed  where  a  defendant  has  no 
Interest  whatever  in  the  land  nor  In  the  right 
to  a  conveyance  which  can  be  specifically  en- 
forced.— ^Meyer  vs.  Quiggle,  140  Cal.  496,  497, 
74  Pac.  Rep.   40. 

SB.  INJUSTICE — IVhere  promoted. — SpecKlo 
performance  of  contract  to  convey  real  prop- 
erty will  not  be  decreed  even  upon  valid  agree- 
ment where  upon  all  the  equities  presented 
such  decree  would  be  promotive  of  injustice.— 
Mathews  vs.  Davis,  102  Cal.  202,  207,  86  Pac 
Rep.  368. 

36.  AN  UNACKNOTn.BDGBD  EXECUTORY 
CONTRACT  OF  MARRIED  IVOMAN.— Speclflo 
performance  of  the  unacknowledged  executory 
contract  of  a  married  woman  to  convey  her 
real  property  cannot  be  compelled. — Jackson 
vs.  Torrence,  88  Cal.  521,  637,  23  Pac  Rep.  695. 

87.  Specific  performance  cannot  be  com- 
pelled of  an  unacknowledged  executory  con- 
tract signed  by  a  husband  and  wife  to  con- 
vey a  homestead  properly  claimed  under  the 
laws  of  the  state  which  is  the  separate  prop- 
erty of  the  wife. — Mathews  vs.  Davis,  108  Cal. 
202.   207,   86  Pac.   Rep.   858. 

8&     TAGUB    AND    UNCERTAIN— M«St    BOt 


bcw — Equity  will  not  decree  the  specific  per- 
formance of  vague  and  uncertain  contracts, 
but  will  leave  the  party  to  his  remedy  at 
law. — Agard  vs..  Valencia,  39  Cal.  292.  301; 
Lux  vs.  Haggln.  69  Cal.  255,  271,  10  Pac.  Rep. 
674;  Smith  vs.  Taylor,  82  Cal.  533,  541.  23 
Pac.  Rep.  217;  Sturgia  vs.  Galindo,  69  Cal.  28; 
Magee  vs.  McManus.  70  Cal.  553,  12  Pac.  Rep. 
451;  Stanton  vs.  Singleton,  126  Cal.  657,  664, 
69  Pac  Rep.  146.   47  L.   R.  A.  834. 

89.  Specific  performance  of  a  contract  will 
not  be  decreed  where  in  fact  it  fails  to  state 
the  agreement  between  the  parties  and  is 
too  vague  and  indefinite  to  Justify  a  court  In 
attempting  to  make  an  agreement  out  of  it. 
— Mlnturn  vs.  Baylls,  83  Cal.  129,  133.  See 
Morrison  vs.  Rossignol,  6  Cal.  64,  66;  Kendall 
vs.  Almy,  2  Sumn.  C.  C.  278,  295,  14  Fed.  Cas. 
295;  Colson  vs.  Thompson,  15  U.  S.  <2  Wheat.) 
836,   841,   bk.   4  L.   ed.   253. 

40.  Specific  performance  cannot  be  enforced 
of  an  agreement  which  Is  not  final  and  which 
is  indefinite  and  uncertain  in  its  terms  and  in 
Itself. — Magee  vs.  McManus.  70  Cal.  663,  657, 
12  Pac.  Rep.  451.  See  Morrison  vs.  Rossignol, 
6  Cal.  64;  Los  Angeles  I.  &  L.  C.  Assoc,  vs. 
Phillips,  56  Cal.  639;  Potts  vs.  Whitehead,  20 
N.   J.    Eq.    55. 

41.  Agreement    to    BAake    s«H»d    by    wllL — 

Specific  performance  of  a  contract  to  dispose 
of  property  by  will  will  be  decreed  in  a 
particular  way  if  the  terms  of  such  contract 
are  sufficiently  certain  to  make  the  precise 
act  which  is  to  be  done  clearly  ascertainable, 
and  the  terms  of  such  contract  must  not  only 
be  fair,  but  free  from  doubt,  and  within  the 
purview  of  these  rules  an  agreement  to 
make  good  by  will  in  loss  sustained  by 
reason  of  plaintiff  continuing  in  the  service 
of  the  testator  and  giving  up  a  proposed  part- 
nership agreement  is  too  uncertain  to  be  en- 
forced.— Russell  vs.  Agar,  121  Cal.  396,  399,  66 
Am.  St.  Rep.  36,  68  Pac.  Rep.  926. 

42.  Contract  for  sale  of  land. — Specific  per- 
formance cannot  be  had  of  a  contract  for 
sale  of  land  which  provides  for  payment  of 
part  of  the  purchase  money  on  mortgage 
without  specifying  the  terms  of  the  mortgage, 
where  the  terms  thereof  are  not  made  cer- 
tain by  reference  in  the  contract  or  by 
averment  in  the  complaint,  as  in  such  case 
the  agreement  is  too  indefinite  and  uncertain. 
— Burnett  vs.  Kullack,  76  Cal.  585,  636,  18  Pac 
Rep.   401. 

43.  Specific  performance  will  not  be  de- 
creed of  a  written  contract  agreeing  to  sell 
and  give  full  title  and  deed  of  the  owner's 
interest  in  a  certain  lot  and  improvement  at 
specified  price,  buyer  to  assume  the  mortgage 
on  the  property  and  agreeing  that  certain 
stock  in  a  loan  association  pledged  with  the 
mortgage  is  to  be  assigned  to  the  purchaser, 
together  with  the  insurance  on  the  property, 
such  contract  being  delivered  to  a  real  estate 
agent,  but  not  naming  any  purchaser,  and 
accompanied  by  an  order  In  writing  to  the 
owner's  tenants  to  pay  the  rents  of  the  prop- 
erty to  a  real  estate  agent,  cannot  be  specifi- 
cally enforced  by  such  agent  as  a  contract 
to  convey  the  premises  to  him,  as  It  is  not 
sufficiently  certain  and  mutual  as  to  subject- 
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performed  by  the  attorney  he  can  then  enforce 
specific  performance  of  the  contract  by  the 
client,  even  If  client  had  not  title  to  the  land. — 
KlnfT  V8*  Olldersleeve,  79  Cal.  604,  610,  21  Pac 
Rep.  961.  See  Ballard  vs.  Carr,  48  Cal.  74,  79; 
Howard  vs.  Throckmorton,  48  Cal.  482,  489. 

16.  Where  an  attorney  contracts  to  per- 
form legal  services  for  a  client  in  consid- 
eration of  receiving:  a  portion  of  the  property 
involved  in  the  litigation  if  he  can  show  a 
substantial  performance  on  his  part  of  the 
contract  he  is  entitled  to  have  it  specifically 
enforced  althougrh  he  was  assisted  some- 
what in  his  services  by  other  attorneys. — 
Howard  vs.   Throckmorton,  48  Cal.   482,   489. 

17.  Development  of  oil  lands. — Contract  to 
secure  development  of  oil  lands  as  principal 
consideration  is  a  contract  involving  perform- 
ance of  personal  labor  and  services,  and  as 
such  cannot  be  specifically  performed. — Los 
Angeles  &  B.  O.  &  D.  Co.  vs.  Occidental  Oil 
Co.,  144  Cal.  628,  680,  78  Pac.  Rep.  26. 

18.  For  services  of  dana:hter. — Agreement  of 
a  daughter  to  support  and  give  personal  care 
and  attention  to  her  mother  during  the 
remainder  of  her  life  In  consideration  of 
receiving  from  the  mother  a  deed  of  certain 
property  cannot  be  specifically  enforced  by 
the  mother. — Grimmer  vs.  Carlton,  93  Cal.  189, 
194,  27  Am.  St.  Rep.  171,  28  Pac.  Rep.  1043. 
See  Cooper  vs.  Pena,  21  Cal.  404,  409;  King 
vs.  Glldersleeve.  79  Cal.  604,  609,  21  Pac  Rep. 
961. 

19.  Specific  performance  cannot  be  enforced 
of  an  oral  agreement  between  father  and 
daughter  that  the  father  would  give  the 
daughter  the  rent  of  his  home  free  for  life 
and  would  will  her  the  residue  of  his  estate 
with  certain  exceptions  in  consideration  of 
her  agreement  to  supply  his  personal  wants 
for  life  and  provide  him  a  nome,  as  such 
is  a  contract  on  the  part  of  the  daughter  to 
render  personal  services  to  her  father. — 
O'Brien  vs.  Perry,  130  Cal.  626,  630,  62  Pac. 
Rep.    927. 

20.  Option  to  abandon. — Where  a  contract 
contemplated  the  exercise  of  personal  skill 
and  services  and  contained  a  stipulation  that 
if  certain  parties  to  it  should  become  satis- 
fied that  it  was  useless  to  further  prospect 
certain  land  they  should  have  the  right  upon 
giving  thirty  days'  notice  to  abandon  the 
contract  it  cannot  be  specifically  enforced. — 
Sturgls  vs.  Galindo,  69  Cal.  28,  32,  43  Am. 
Rep.    239. 

21.  Pnrchaae  money  payable  In  aervlces. — • 
Upon  modification  of  a  contract  for  the  sale 
of  real  estate  which  might  have  been  specifi- 
cally enforced  by  a  supplemental  contract 
making  a  large  portion  of  the  purchase  money 
payable  in  personal  services  at  an  agreed 
price,  unless  the  purchaser  has  without  de- 
fault fully  performed  on  his  part  such  con- 
tract as  modified  cannot  be  specifically 
enforced,  but  when  performed  fully  on  the 
part  of  the  purchaser  he  may  compel  the  other 
to  convey  as  he  agreed  to. — Wakeham  va. 
Barker,    82   Cal.    46,    49,    28   Pac   Rep.    1131. 

22.  Special  laiowleds«  required  to  perform 
eontract. — Equity  will  not  undertake  to  frame 
decree    of   specific   performance   where   It   in- 


volves contlBuona  and  long  series  of  acts  of 
supervision  requiring  special  knowledge  and 
skin  and  repeated  examinations  and  new 
directions. — Stanton  vs.  Singleton,  126  CaL 
667,  666,  69  Pac  Rep.   146,  47  L..  R.  A.  834. 

28:  With  snrreyor  to  select  lands. — ^Specifio 
performance  of  a  parol  contract  between  the 
surveyor  and  another  by  which  the  surveyor 
is  to  search  for  and  survey  swamp-lands  and 
the  other  is  to  pay  the  first  instalment  of 
purchase  money  and  procure  a  certificate  of 
purchase  and  then  deed  half  of  such  lands  to 
the  surveyor  will  not  be  decreed,  on  the 
ground  that  the  services  performed  by  the 
surveyor  are  such  part  performance .  of  the 
contract  as  to  take  It  out  of  the  statute  of 
frauds. — Edwards  vs.  Estell,  48  Cal.  194, 
197. 

24.  CONTRACTS  FOR  SALES  OF  PER- 
SONAL. PROPERTY.— General  rule  being  that 
specific  performance  will  not  be  decreed  in 
contracts  for  the  sale  or  transfer  of  personal 
property,  it  devolves  upon  plaintiff  to  state, 
not  his  contract  merely,  but  its  relation  to  his 
business  plans,  showing  how  they  will  be 
affected  by  a  non-performance  or  how  and 
why  the  value  of  the  performance  cannot  be 
correctly  estimated  by  the  jury  and  taken  in 
lieu  of  it  or  the  like. — Senter  vs.  Davis,  88 
Cal.   460,  468. 

25.  Jurisdiction  of  canity  to  decree  spcclfle 
p^fonnanee  does  not  turn  at  all  upon  the 
question  whether  the  contract  relates  to  real 
or  personal  property,  but  altogether  upon  the 
question  whether  the  breach  complained  of 
can  be  adequately  compensated  in  damages: 
if  it  can  the  plaintiff's  remedy  is  at  law  only: 
if  not,  he  may  go  into  a  court  of  equity, 
which  will  grant  full  redress  by  compelling 
specific  performance  on  part  of  defendant — 
Senter  vs.  Davis,  38  Cal.   460,   463. 

26.  While  it  is  a  general  rule  that  con- 
tracts for  sale  and  transfer  of  personal  prop* 
erty  will  not  be  specifically  enforced,  yet  If 
there  are  circumstances  in  view  of  which  a 
Judgment  for  damages  would  fall  short  of  the 
redress  which  plaintiff's  situation  demands. 
as  that  by  non-performance  he  will  be  greatly 
embarrassed  and  impeded  in  his  business 
plans  or  involved  in  a  loss  of  profits  which 
a  jury  cannot  estimate  with  any  degrrce  of 
certainty,  equity  will  decree  specific  perform- 
ance.— Senter  vs.  Davis,  38  Cal.  460,  463.  See 
Duff  vs.  Fisher,  15  Cal.  375;  Treasurer  vs. 
Commercial  C.  M.  Co.,  23  CaL  390;  McLau^'hlln 
vs.   Platti,   27  Cal.   451,  463. 

27.  Where  contract  concerns  real  estate 
and  personal  property  and  is  so  Intertwined 
and  intermingled  that  the  contract  with  ref- 
erence to  the  real  property  would  be  valueless 
unless  it  can  be  carried  out  also  with  refer- 
ence to  the  personal  property  equity  will 
enforce  its  specific  performance  as  a  whole.— 
Fleishman  vs.  Woods,  135  CaL  256,  259.  67 
Pac.  Rep.   276. 

28.  CORRBSPOlfDBNCB  NOT  INTElfDED 
TO  BIND  PARTIES. — Specific  performance 
will  not  be  enforced  where  the  agreement 
such  as  Itself  Is  to  be  drawn  from  certain 
correspondence  between  the  parties  from 
which  it  appears  that  neither  party  intended 
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to  ba  bound  thereby  until  B.  torroal  written 
contract  expressing  all  the  ternia  o(  the 
Bgreemont  ihouM  be  executed  by  both  parties. 
— Paclflc  K.  M.  Co.  va.  Riverside  &  A.  B. 
Co..    SO   Cal.   82T,   834,    ZT    Pac.   Rep.    525. 

a&  ILLBQAL  CONTRACTS.— No  court  will 
lend  Its  Bid  to  give  ellect  t 
iB  ii:eKal.  whether  it  violate  the 
atatute  law  either  expressly  or  by  Implication. 
— Kreamer  ym.  Earl,  SI  CaL  112.  117.  27  Pac. 
Hep.    T3&. 

SO.  Court!  of  equity  will  not  enforce  apectQo 
porlormance  of  contract  If  they  discover  any- 
thing In  the  contract  that  is  Illegal  and  ouffht 
not  to  be  enforced,  even  though  such  objec- 
tion la  not  made  to  the  contract  by  either 
party  to  the  suit,  and  this  rule  applies  to  tbe 
supreme  court  when  the  case  Is  there  on  ap- 
peaL— Kreamer  va.  Earl,  Bl  Cal,  112.  117.  27 
Pac  Bep.  78B. 

SL.  Act  wklek  ■■  vroklblted  by  law  la  ao 
Car  Inflrm  that  equity  will  not  enforce  Its 
apeclRc  performance,  whether  It  Is  absolutely 
void  under  all  circumstances  and  as  againBt 
nil  peraona  or  not^Martln  vs.  Zellerbach,  3S 
Cal.    BOO.    SIO.    B8    Am.    D*c    3«G. 

53.  To  seenre  ■(>(«  laada. — It  upon  a  re- 
view of  all  the  Btate  legislation  upon  the 
subject  a  contract  the  object  of  which  la  to 
secure  from  the  state  large  tracts  of  land 
appears  to  contravene  the  deelgn  and  policy 
of  the  laws  equity  will  not  enforce  It,  and  It 
la  not  necessary  that  any  particular  act  ahould 
declare  in  express  words  such  contract  to  be 
void.— Kreamer  vs.  Barl.  11  Cal.  112,  116,  ST 
Fac    Rep.   T3S. 

33.  Equity  will  not  enforce  an  agreement 
to  obtain  title  by  pre-emption  of  government 
land  and  then  convey  It  to  another,  as  such 
agreement  would  be  In  contravention  of  the 
pre-emption  lawa  of  the  United  States. — Hus- 
don   vs.   Johnaon.   4S   Cal.   21.   2E. 

54.  DBFBIIIDANT  HAVING  HO  BNPORCB- 
ABIiB  INTEUIBIST. — BpeclQo  performance  can- 
not be  decreed  where  a  defendant  has  no 
Interest  whatever  In  tbe  land  nor  In  the  right 
to  a  conveyance  which  can  ba  speclQcally  en- 
torced. — Meyer  vs.  Quiggle,  140  Cal.  4BB,  497, 
74    Fac.   Rep.    40. 

SB.  INJVSTICB — Where  •rvMotcd. — SpeclOo 
performance  ot  contract  to  convey  real  prop- 
erty will  not  be  decreed  even  upon  valid  agree- 
ment where  upon  all  the  equities  presented 
Buch  dfiCT««  woull  be  prirniUvs  of  Inlunttc*. — 
Wjtijovs  vs.  Davis,  10:;  C-l.  :;j:. 
Rtp.   3&3. 

M.  A!«  ITNACKNOWI.EDREn  « 
CONTRACT  OF  MARRIEI)  WO: 
performance  of  the  unacknowlor' 

real  property  cannot  bo  comp 
va.  Torrence.  83  Cal.  S21,  G3T.  21 
37.  Specino  performance  ea 
pelled  of  nn  unacknowledged  i 
trnct    signed    by   a    huxband^flft 
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erty  of  the  wife.— Mat h«^ 

IDS.    S07.    3«    Pac.    Rep.   2 

SB.     TAGITH     AND    f 


be. — Equity  will  not  decree  I 
(ormance  of  vague  and  uncertain  contracts, 
but  will  leave  the  party  to  hia  remedy  at 
law.— Agard  vs.  Valencia,  39  Cal.  332.  301; 
Lux  VH.  Hnggin.  60  Cal.  26B.  271.  10  Pac.  Rep. 
(71;  Smith  vs.  Taylor,  82  Cal.  633,  5*1.  23 
Pac.  Rep.  217;  Sturgis  va.  Gallndo,  69  Cal.  28; 
Magee  va.  McManus.  70  Cal.  553,  12  Fac.  Rep. 
4S1:  Stanton  vs.  Singleton.  126  Cal.  S67.  GS4. 
t»  Pac.   Rep.   14«.   47  L.   R.   A.   834. 

89.  Specific  performance  of  a  contract  will 
not  be  decreed  where  In  fact  It  falls  to  state 
the  agreement  between  the  parllea  and  la 
too  vague  and  Indefinite  to  Justify  a  court  In 
attempting  to  make  an  agreement  out  of  it. 
—Minium  vs.  Baylls.  33  Cal.  129.  133.  See 
Morrison  vs.  Rosslgnol.  5  Cal.  84.  G5:  Kendall 
vs.  Almy,  2  Sumn,  C.  C.  Z7S.  Z3S,  14  Fed.  Cas. 
Z9S;  Colson  va.  Thompaon,  IS  U.  B.  (2  Wheat.) 
8SS,    341,    bk.    4   U    ed.   263. 

40.  Specific  performance  cannot  be  enforced 
of  an  agreement  which  Is  not  final  and  which 
la  Indefinite  and  uncertain  In  Its  terms  and  In 
Itself.- Magee  vs.  McManus,  70  Cal,  663,  567. 
12  Pac  Rep.  451.  See  Morrison  vs.  Rosslgnol, 
6  Cal.  64:  Los  Angeles  I.  ft  L.  C.  Assoc,  vs. 
PhlUlpa.  66  Cal.  689;  Potta  vs.  Whitehead.  20 
N.    J.    Eq.    56. 

41.  AareenaeBt  to  sake  goiHl  fey  wUL — 
Specific  performance  of  a  contract  to  dlapose 
of  property  by  will  will  ba  decreed  in  a 
particular  way  If  the  terroa  of  such  contract 
are  sufilclently  certain  to  make  the  precise 
act  which  Is  to  be  done  clearly  ascertalnablt, 
and  the  terms  of  aucb  contract  must  not  only 
be  fair,  but  free  from  doubt,  and  within  i:m 
purview  of  tbeae  rulea  an  agreement  to 
make  good  by  will  In  loas  austalned  by 
reason  of  plaintiff  continuing  In  the  service 
of  the  teatator  and  giving  up  a  proposed  part- 
nership agreement  Is  too  uncertain  to  be  en- 
forced.— Russell  va.  Agar.  121  Cal.  39E.  399,  SB 
Am.  St.  Rep.   35,   61  Fac.   Rep.    S26. 

43.  Coatract  (or  sale  of  land. — SpecISc  per- 
formance cannot  be  had  ot  a  contract  for 
sale  of  land  which  provides  for  payment  of 
part  ot  the  purchase  money  on  mortgage 
without  specifying  the  terma  of  the  mortgage. 
where  the  terms  thereof  are  not  mads  cer- 
tain by  reterence  in  the  contract  or  by 
averment  in  the  complaint,  as  In  such  case 
the  agreement  ts  too  Indefinite  and  uncertain. 
— Burnett  vs.  Kullack,  76  Cal.  636.  53t,  IB  Pao. 
Rep.   401. 

nn.^nce    wilt    not    be    de- 
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performed  by  the  attorney  he  can  then  enforce 
epeclflo  performance  of  the  contract  by  the 
client,  even  If  client  had  not  title  to  the  land.-- 
Klnff  vs.  Glldersleeve,  79  Cal.  504,  610,  21  Pac. 
Rep.  961.  See  Ballard  vs.  Carr,  48  Cal.  74,  79; 
Howard  vs.  Throckmorton,  48  Cal.  482,  489. 

16.  Where  an  attorney  contracts  to  per- 
form legral  services  for  a  client  in  consid- 
eration of  receiving  a  portion  of  the  property 
involved  in  the  litigation  if  he  can  show  a 
substantial  performance  on  his  part  of  the 
contract  he  is  entitled  to  have  it  specifically 
enforced  althougrh  he  was  assisted  some- 
what in  his  services  by  other  attorneys. — 
Howard  vs.  Throckmorton,   48  Cal.   482,   489. 

17.  Derelopment  of  oil  lands. — Contract  to 
secure  development  of  oU  lands  as  principal 
consideration  is  a  contract  Involvlngr  perform- 
ance of  personal  labor  and  services,  and  as 
such  cannot  be  specifically  performed. — Los 
Angeles  &  B.  O.  &  D.  Co.  vs.  Occidental  Oil 
Co..  144  Cal.  628,  530,  78  Pac.  Rep.  25. 

18.  For  serriccs  of  danffhter. — ^Agreement  of 
a  daughter  to  support  and  give  personal  care 
and  attention  to  her  mother  during  the 
remainder  of  her  life  in  consideration  of 
receiving  from  the  mother  a  deed  of  certain 
property  cannot  be  specifically  enforced  by 
the  mother. — Grimmer  vs.  Carlton,  93  Cal.  189, 
194,  27  Am.  St.  Rep.  171,  28  Pac.  Rep.  1043. 
See  Cooper  vs.  Pena,  21  Cal.  404,  409;  King 
vs.  Gildersleeve,  79  Cal.  504,  509,  21  Pac.  Rep. 
961. 

19.  Specific  performance  cannot  be  enforced 
of  an  oral  agreement  between  father  and 
daughter  that  the  father  would  give  the 
daughter  the  rent  of  his  home  free  for  life 
and  would  will  her  the  residue  of  his  estate 
with  certain  exceptions  in  consideration  of 
her  agreement  to  supply  his  personal  wants 
for  life  and  provide  him  a  iiome,  as  such 
is  a  contract  on  the  part  of  the  daughter  to 
render  personal  services  to  her  father. — 
O'Brien  vs.  Perry,  130  CaL  626,  530,  62  Pac. 
Rep.    927. 

20.  Option  to  abandon. — Where  a  contract 
contemplated  the  exercise  of  personal  skill 
and  services  and  contained  a  stipulation  that 
if  certain  parties  to  it  should  become  satis- 
fied that  it  was  useless  to  further  prospect 
certain  land  they  should  have  the  right  upon 
giving  thirty  days'  notice  to  abandon  the 
contract  It  cannot  be  specifically  enforced. — 
Sturgis  vs.  Galindo,  59  Cal.  28,  32,  43  Am. 
Rep.    239. 

21.  Purchase  money  payable  In  services. — 
Upon  modification  of  a  contract  for  the  sale 
of  real  estate  which  might  have  been  specifi- 
cally enforced  by  a  supplemental  contract 
making  a  large  portion  of  the  purchase  money 
payable  in  personal  services  at  an  agreed 
price,  unless  the  purchaser  has  without  de- 
fault fully  performed  on  his  part  such  con- 
tract as  modified  cannot  be  specifically 
enforced,  but  when  performed  fully  on  the 
part  of  the  purchaser  he  may  compel  the  other 
to  convey  as  he  agreed  to. — Wakeham  vs. 
Barker.    82   Cal.    46,    49,    22   Pac.   Rep.    1131. 

22.  Special  knowledge  required  to  perform 
contract. — Equity  will  not  undertake  to  frame 
decree   of   specific   performance   where    It    in- 


volves continuous  and  long  series  of  acts  of 
supervision  requiring  special  knowledge  and 
skill  and  repeated  examinations  and  new 
directions. — Stanton  vs.  Singleton,  126  CaL 
657.   665.  69  Pac.  Rep.   146,  47  Lu  R.  A.  334. 

28.  With  surveyor  to  select  lands. — Specific 
performance  of  a  parol  contract  between  the 
surveyor  and  another  by  which  the  surveyor 
is  to  search  for  and  survey  swamp-lands  and 
the  other  is  to  pay  the  first  Instalment  of 
purchase  money  and  procure  a  certificate  of 
purchase  and  then  deed  half  of  such  lands  to 
the  surveyor  will  not  be  decreed,  on  the 
ground  that  the  services  performed  by  the 
surveyor  are  such  part  performance .  of  the 
contract  as  to  take  it  out  of  the  statute  of 
frauds. — Edwards  vs.  Estell,  48  Cal.  194, 
197. 

24.  COIVTRACTS  FOR  SALE  OF  PER- 
SONAL PROPERTY.— General  rule  being  that 
specific  performance  will  not  be  decreed  in 
contracts  for  the  sale  or  transfer  of  personal 
property,  it  devolves  upon  plaintiff  to  state, 
not  his  contract  merely,  but  its  relation  to  his 
business  plans,  showing  how  they  will  be 
affected  by  a  non-performance  or  how  and 
why  the  value  of  the  performance  cannot  1>e 
correctly  estimated  by  the  jury  and  taken  In 
lieu  of  it  or  the  like. — Senter  vs.  Davis.  S8 
Cal.   450,  468. 

25.  Jarisdiction  of  equity  to  decree  apeclflc 
performance  does  not  turn  at  all  upon  the 
question  whether  the  contract  relates  to  real 
or  personal  property,  but  altogether  upon  the 
question  whether  the  breach  complained  of 
can  be  adequately  compensated  in  damages; 
If  it  can  the  plaintiff's  remedy  is  at  law  only; 
if  not,  he  may  go  into  a  court  of  equity, 
which  will  grant  full  redress  by  compelling 
specific  performance  on  part  of  defendant. — 
Senter  vs.  Davis,  38  Cal.  450,  453. 

26.  While  it  is  a  general  rule  that  eon- 
tracts  for  sale  and  transfer  of  personal  prop- 
erty will  not  be  specifically  enforced,  yet  If 
there  are  circumstances  in  view  of  which  a 
Judgment  for  damages  would  fall  short  of  the 
redress  which  plaintiff's  situation  demands, 
as  that  by  non-performance  he  will  be  greatly 
embarrassed  and  impeded  in  his  business 
plans  or  involved  in  a  loss  of  profits  which 
a  Jury  cannot  estimate  with  any  degree  of 
certainty,  equity  will  decree  specific  perform- 
ance.— Senter  vs.  Davis,  38  Cal.  450,  453.  See 
Duff  vs.  Fisher,  15  Cal.  375;  Treasurer  vs. 
Commercial  C.  M.  Co.,  23  Cal.  390;  McLaughlin 
vs.   Platti,   27  Cal.    451.  463. 

27.  "Wliere  contract  concerns  real  estate 
and  personal  property  and  Is  so  intertwined 
and  Intermingled  that  the  contract  with  ref- 
erence to  the  real  property  would  be  valueless 
unless  it  can  be  carried  out  also  with  refer- 
ence to  the  personal  property  equity  will 
enforce  Its  specific  performance  as  a  whole. — 
Fleishman  vs.  Woods,  136  CaL  256,  259.  67 
Pac.  Rep.   276. 

28.  CORRESPONDENCE  NOT  INTENDED 
TO  BIND  PARTIES. — Specific  performance 
will  not  be  enforced  where  the  agreement 
such  as  Itself  Is  to  be  drawn  from  certain 
correspondence  between  the  parties  from 
which  It  appears  that  neither  party  intendeil 
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to  be  bound  thereby  until  a  formal  written 
contract  expressingr  all  the  terms  of  the 
agrreement  should  be  executed  by  both  parties. 
— Pacinc  R.  M.  Co.  vs.  Riverside  &  A.  R. 
Co..   90   Cal.   627,   634,   27   Pac.   Rep.   526. 

21ft.  ILLBGAIi  CONTRACTS.--NO  court  will 
lend  its  aid  to  srive  efTect  to  a  contract  which 
is  illegral,  whether  it  violate  the  common  or 
statute  law  either  expressly  or  by  implication. 
— Kreamer  vs.  Earl,  91  CaL  112,  117,  27  Pac. 
Rep.    736. 

80.  Courts  of  equity  will  not  enforce  specific 
performance  of  contract  if  they  discover  any- 
thing: in  the  contract  that  is  iUegral  and  ougrht 
not  to  be  enforced,  even  thougrh  such  objec- 
tion is  not  made  to  the  contract  by  either 
party  to  the  suit,  and  this  rule  applies  to  the 
supreme  court  when  the  case  is  there  on  ap- 
peal.— Kreamer  vs.  Earl,  91  Cal.  112,  117,  27 
Pac.  Rep.  785. 

81.  Aet   wklek    la   proklblted   by   law    is   so 

far  infirm  that  equity  will  not  enforce  its 
specific  performance,  whether  It  is  absolutely 
void  under  all  circumstances  and  as  agrainst 
all  persons  or  not — ^Martin  vs.  Zellerbach,  38 
Cal.   300,   810,  99  Am.   Dec   365. 

82.  To  seeiire  state  lands. — If  upon  a  re- 
view of  all  the  state  leg^lslation  upon  the 
subject  a  contract  the  object  of  which  is  to 
secure  from  the  state  largre  tracts  of  land 
appears  to  contravene  the  desigrn  and  policy 
of  the  laws  equity  will  not  enforce  it,  and  it 
is  not  necessary  that  any  particular  act  should 
declare  in  express  words  such  contract  to  be 
void. — Kreamer  vs.  Barl,  91  CaL  112,  116,  27 
Pac.  Rep.   786. 

33.  Equity  will  not  enforce  an  agrreement 
to  obtain  title  by  pre-emption  of  grovernment 
land  and  then  convey  it  to  another,  as  such 
agrreement  would  be  in  contravention  of  the 
pre-emption  laws  of  the  United  States. — Hus- 
don   vs.   Johnson,    45   Cal.   21,   25. 

84*  DBFB3NDANT  HAVING  NO  BNFORCB- 
ABLB3  INTBRBST. — Specific  performance  can- 
not be  decreed  where  a  defendant  has  no 
interest  whatever  in  the  land  nor  in  the  right 
to  a  conveyance  which  can  be  specifically  en- 
forced.— Meyer  vs.  Quigrgle,  140  Cal.  495,  497, 
74  Paa  Rep.   40. 

85.  INJVSTICB: — "Wherm  promoted. — SpeciHo 
performance  of  contract  to  convey  real  prop- 
erty will  not  be  decreed  even  upon  valid  agrree- 
ment where  upon  all  the  equities  presented 
such  decree  would  be  promotive  of  injustice.-— 
Mathews  vs.  Davis,  102  Cal.  202,  207,  86  Pac 
Rep.  358. 

86.  AN  UNACKNO^mLBDGBD  BXBCI7TORT 
CONTRACT  OF  MARRIED  "WOMANr^Specifio 
performance  of  the  unacknowledgred  executory 
contract  of  a  married  woman  to  convey  her 
real  property  cannot  be  compelled. — Jackson 
vs.  Torrence.  88  Cal.  621,  537,  28  Pac.  Rep.  695. 

87.  Specific  performance  cannot  be  com- 
pelled of  an  unacknowledgred  executory  con- 
tract sigrned  by  a  husband  and  wife  to  con- 
vey a  homestead  properly  claimed  under  the 
laws  of  the  state  which  is  the  separate  prop- 
erty of  the  wife. — Mathews  vs.  Davis,  102  Cal. 
202,   207,   86  Pac.   Rep.   868. 
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be. — Equity  will  not  decree  the  specific  per- 
formance of  vagrue  and  uncertain  contracts, 
but  will  leave  the  party  to  his  remedy  at 
law. — ^Agard  vs.  Valencia,  39  Cal.  292.  301; 
Lux  vs.  Ha^gin.  69  Cal.  255,  271,  10  Pac.  Hep. 
674;  Smith  vs.  Taylor,  82  Cal.  533.  541.  23 
Pac.  Rep.  217;  Sturgls  vs.  Gallndo,  59  Cal.  28; 
Magree  vs.  McManus.  70  Cal.  553,  12  Pac.  Rep. 
451;  Stanton  vs.  Singleton,  126  Cal.  657,  664, 
59  Pac.   Rep.   146.   47  L.  R.  A.  834. 

89.  Specific  performance  of  a  contract  will 
not  be  decreed  where  in  fact  it  fails  to  state 
the  agrreement  between  the  parties  and  is 
too  vague  and  indefinite  to  Justify  a  court  In 
attemptingr  to  make  an  agrreement  out  of  it. 
— Minturn  vs.  Baylls,  33  Cal.  129,  133.  See 
Morrison  vs.  Rosslgnol,  6  Cal.  64,  65;  Kendall 
vs.  Almy,  2  Sumn.  C.  C.  278,  295,  14  Fed.  Cas. 
296;  Colson  vs.  Thompson,  15  U.  S.  (2  Wheat.) 
886,   841,   bk.   4  L.   ed.   253. 

40.  Specific  performance  cannot  be  enforced 
of  an  agreement  which  is  not  final  and  which 
is  indefinite  and  uncertain  in  its  terms  and  in 
itself. — Magee  vs.  McManus,  70  Cal.  653,  657, 
12  Pac.  Rep.  451,  See  Morrison  vs.  Rossi^nol. 
6  Cal.  64;  Los  Angeles  L  &  Lu  C.  Assoc,  vs. 
Phillips,  56  Cal.  589;  Potts  vs.  Whitehead,  20 
N.   J.   Eq.    56. 

41.  AffreeBieiit    to    make    good    by    wllL — 

Specific  performance  of  a  contract  to  dispose 
of  property  by  will  will  be  decreed  in  a 
particular  way  if  the  terms  of  such  contract 
are  sufidciently  certain  to  make  the  precise 
act  which  is  to  be  done  clearly  ascertainable, 
and  the  terms  of  such  contract  must  not  only 
be  fair,  but  free  from  doubt,  and  within  the 
purview  of  these  rules  an  agrreement  to 
make  grood  by  will  in  loss  sustained  by 
reason  of  plaintiff  continuing  in  the  service 
of  the  testator  and  givingr  up  a  proposed  part- 
nership agrreement  is  too  uncertain  to  be  en- 
forced.— Russell  vs.  Agrar,  121  Cal.  396,  399,  66 
Am.  St  Rep.  35,  58  Pac  Rep.  926. 

42.  Contract  for  sale  of  land. — Specific  per- 
formance cannot  be  had  of  a  contract  for 
sale  of  land  which  provides  for  payment  of 
part  of  the  purchase  money  on  mortgragre 
without  specifying:  the  terms  of  the  mortgage, 
where  the  terms  thereof  are  not  made  cer- 
tain by  reference  in  the  contract  or  by 
averment  in  the  complaint,  as  in  such  case 
the  agreement  is  too  indefinite  and  uncertain. 
— Burnett  vs.  Kullack,  76  Cal.  635,  536,  18  Pac 
Rep.   401. 

43.  Specific  performance  will  not  be  de- 
creed of  a  written  contract  agreeing  to  sell 
and  grive  full  title  and  deed  of  the  owner's 
interest  in  a  certain  lot  and  improvement  at 
specified  price,  buyer  to  assume  the  mortgage 
on  the  property  and  agrreeing  that  certain 
stock  in  a  loan  association  pledged  with  the 
mortgagre  Is  to  be  assigrned  to  the  purchaser, 
together  with  the  insurance  on  the  property, 
such  contract  beingr  delivered  to  a  real  estate 
agent,  but  not  naming:  any  purchaser,  and 
accompanied  by  an  order  In  writing  to  the 
owner's  tenants  to  pay  the  rents  of  the  prop- 
erty to  a  real  estate  agrent,  cannot  be  specifi- 
cally enforced  by  such  agrent  as  a  contract 
to  convey  the  premises  to  him,  as  it  Is  not 
■ufllclently  certain  and  mutual  as  to  subject- 
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matter     and      parties. — Easton    E.    &    Co.    ▼«. 
MllUnffton,   105   Cal.   49,   61,   88   Pac.   Rep.   509. 

44,     Comtmet    to    slTe    Istereat    la    mime. — 

Speciflo   performance    will   not   be   decreed   of 


a  contract  to  give  an  Interest  in  a  in  inc.  as 
it  is  uncertain  and  indefinite  as  to  what  tlie 
interest  is. — Berry  vs.  Woodbum,  107  Cal.  504. 
609,  40  Pac  Rep.  802. 


§3391.  WHAT  PABTIES  CANNOT  BE  COMPELLED  TO  PEBFOBH.  Spe- 
cific performance  cannot  be  enforced  against  a  party  to  a  contract  in  any  of  the 
following  cases: 

1.  If  he  has  not  received  an  adequate  consideration  for  the  contract; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable; 

3.  If  his  assent  was  obtained  by  the  misrepresentation,  concealment,  circumven- 
tion, or  unfair  practices  of  any  party  to  whom  performance  would  become  due  under 
the  contract,  or  by  any  promise  of  such  party  which  has  not  been  substantially 
fulfilled;  or, 

4.  If  his  assent  was  given  under  the  influence  of  mistake,  misapprehension,  or 
surprise,  except  that  where  the  contract  provides  for  compensation  in  case  of  mis- 
take, a  mistake  within  the  scope  of  such  provision  may  be  compensated  for,  and 
the  contract  specifically  enforced  in  other  respects,  if  proper  to  be  so  enforced. 

History:   Enacted  March  21,  1872. 
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SO. 
31. 
32. 

33. 


Applied,  cited,  constmed,  referred  to,  etc 

Constniction  of  section. 

Contract  against  public  policy. 

Evidence — Gift  not  eonsummated  by  con- 
veyance. 

Same — Parol  gift  between  relatives. 

Same— Value  of  property  must  be  made  to 
appear. 

Same — Nonsuit  should  be  granted,  when. 

Gift  of  real  estate. 

False  representations — ^When  no  defense. 

Fraud — Eifect  of. 

Inadequacy  of  consideration — Effect  of. 

Same  —  Agreement  to  convey  mining 
ground. 

Same — Construction  of  section. 

Same  —  Contract  between  attorney  and 
client. 

Same— Contract  for  sale  of  land. 

Just  and  reasonable — Contract  must  be. 

Same  —  Agreement  to  convey  mining 
ground. 

Same — Parol  agreement  for  conveyance  of 
land. 

Law  declared. 

Lawful  and  valid — Contract  must  be. 

Pleadings  —  Condition  —  Allegations  and 
evidence  as  to  improvements. 

Same — Discretion  of  court. 

Same — Inadequacy  of  consideration. 

Same — Nature  of  contract  must  be  al- 
leged. 

Same — ^Value  of  property  must  be  shown. 


1.  APPLIED,  CITED,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Kelly  vs.  Central  Pac. 
R.  Co..  74  Cal.  657.  563,  6  Am.  St.  Rep.  470, 
16  Pac.  Rep.  386  (construed);  Morrill  vs.  Bver- 
son.  77  Cal.  114,  116  (construed),  116  (con- 
strued), 19  Pac.  Rep.  190;  Ward  vs.  Yorba,  123 
Cal.  447,  451,  56  Pac.  Rep.  58  (construed); 
Windsor  vs.  Miner,  124  Cal.  492,  494,  67  Pac. 
Rep.  386  (applied);  Prince  vs.  Lamb,  128  Cal. 
120,  128.  GO  Pac.  Rep.  689  (applied);  Newman 
vs.  Freitas.  129  Cal.  233,  287.  61  Pac.  Rep.  907, 
60  L.  R.  A.  548   (applied);  Stiles  vs.  Cain,  134 


Cal.  170,  171,  66  Pa&  Rep.  S31  (referred  to): 
Fleishman  vs.  Woods,  136  CaL  266,  261  (re- 
ferred to),  26S  (referred  to),  67  Pac  Rep.  276; 
Sharp  vs.  Bowie,  142  CaL  462,  467,  76  Pac 
Rep.  62  (referred  to);  Los  Angreles  &  B.  O. 
A  D.  Co.  vs.  Occidental  Oil  Co.,  144  Cal.  528. 
635,  78  Pac  Rep.  26   (applied). 

Mutuality  reraltlmy  from  executed  eouald- 
•mtlom. — See  ante  3  3386  and  note. 

As  to  luadeqnaey  of  eomaldenitloa  «■  m 
sronnd  for  returning  apeelfle  perfonnauce,  see 
monofirraphlc    note    16    Am.    Dec    299. 

As  to  fraudulent  expreoslou  of  oplnlou  •■ 
m  defense  to  apeelfle  perfonnaneey  see  mono- 
erraphic  note  by  H.  P.  Farnham,  36  L.  R.  A. 
417,    438. 

9.  CONSTRUCTIOIT  OF  SBCTIOK.  —  Con- 
tracta  to  whleh  acctlon  applies  are  not  re- 
stricted to  those  for  conveyance  of  land,  but 
it  applies  In  all  cases  where  equitable  Juris- 
diction is  invoked  to  enforce  specific  per- 
formance of  any  obligration. — ^Prince  vs.  Lamb, 
128  Cal.  120,  129,  60  Pac  Rep.  689. 

8.  Rule  that  speciflo  performance  of  an 
agreement  is  never  compelled  unless  the  case 
is  clear  of  the  imputation  of  any  deception, 
and  that  the  conduct  of  the  party  seeking  it 
must  be  free  from  all  blame.  Is  embodied  In 
third  subdivision  of  this  section. — Kelly  vs. 
Central  Pac.  R.  Co.,  74  Cal.  557,  662,  5  Am. 
St.  Rep.  470,  16  Pac  Rep.  386. 

4.     CONTRACT    AGAINST    PUBLIC    POI^ICT. 

— Court  should  refuse  to  aid  enforcement  of 
contracts  between  attorney  and  his  client,  in 
which  the  attorney  was  to  have  a  portion  of 
or  an  interest  in  community  property  to  be 
recovered  upon  a  dissolution  of  marriage,  in- 
asmuch as  such  contracts  are  against  public 
policy. — Newman  vs.  Freitas.  129  Cal.  283,  292, 
293.  61  Pac  Rep.  907,  60  L.  R.  A.  648. 

6.  EVIDBNCB — Gift  not  conaunimate^  Iby 
conveyance. — Where  gift  of  real  estate.  In 
consideration  of  natural  love  nrd  nff^'^tlon,  f^ 
made,  and  donee,  pursuant  to  such  gift,   goes 
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Into  possession  of  the  premises,  makes  Im- 
provements thereon,  and  finally  dies  in  pos- 
session thereof,  to  entitle  to  a  decree  of 
specific  performance  there  must  be  conclusive 
proof  of  the  grift  and  satisfactory  evidence 
ezplalnins:  why  firift  was  not  consummated  by 
a  conveyance. — Bank  of  Willows  vs.  Small, 
144  Cal.  709.  713.  78  Pac.  Rep.  263. 

«.  Parol  vlft  between  relatives  by  the  very 
nature  of  the  relation  requires  contracts  to 
be  proved  by  kind  of  evidence  that  is  very 
dlfTercnt  from  that  which  may  be  sufficient 
between  strangers.  It  must  be  direct,  posi- 
tive, express,  and  unambiguous;  the  terms 
must  be  clearly  defined  and  all  the  acts  neces- 
sary for  its  validity  must  have  a  special  ref- 
erence to  it  and  nothing:  else. — Bank  of 
Willows  vs.  Small,  144  Cal.  709,  718,  78  Pac. 
Rep.  263.  See  Ga.  PouUaln  vs.  Poullaln,  76 
Ga.  420.  Md.  Hardesty  vs.  Richardson,  44 
Md.  617,  22  Am.  Rep.  67.  Mlcb.  Jones  vs. 
Tyler,  6  Mich.  364.  Pa.  Poorman  vs.  Kllgore, 
26  Pa.  St  865.  872,  67  Am.  Dec.  425. 

7*  Talve  of  property  niuit  be  ntade  to  ap« 
pear  both  in  averments  of  plaintiff's  pleading 
and  in  evidence  at  trial  in  order  to  enable 
court  to  actermina  whether  or  not  defendant 
has  received  adequate  consideration  or 
whether  contract  as  to  him  is  just  and  reason- 
able.— ^Windsor  vs.  Miner,  124  Cal.  492,  494,  57 
Pac  Rep.  386.  See  Bruck  vs.  Tucker,  42  Cal. 
346;  Agard  vs.  Valencia,  89  Cal.  292,  296; 
Argruello  vs.  Bours,  67  Cal.  447,  451,  8  Pac. 
Rep.  49;  Nicholson  vs.  Tarpey.  70  Cal.  608,  12 
Pac.  Rep.  778;  Morrill  vs.  Everson,  77  Cal. 
114.  19  Pac.  Rep.  190. 

S,  Nonsuit  sboald  be  vraated,  wbea — It  Is 
not  shown  either  in  complaint  or  In  plaintiff's 
evidence  that  there  was  adequate  considera- 
tion for  contract. — Windsor  vs.  Miner,  124  Cal. 
492,  494,  57  Pac.  Rep.  386. 

9,  GIFT  OF  REAL  ESTATE  will  be  en- 
forced with  great  caution,  and  not  In  general, 
unless  donee  has  taken  possession  and  made 
Ircprovements  on  faith  of  gift.  When  he  does 
this.  It  constitutes  a  valuable  consideration  to 
ground  a  claim  for  specific  performance. — 
Bank  of  Willows  vs.  Small,  144  Cal.  709,  712. 
713.   78  Pac.  Rep.   263. 

10.  FALSE  REPRESENTATIONS— Tirbea  no 
defense. — It  is  no  defense  to  action  for  spe- 
cific performance  that  false  representations 
were  made  by  plaintiff  or  his  agent  unless  it 
is  shown  that  such  false  representations  oc- 
casioned damage  to  defendant. — ^Morrison  vs. 
Lods,  39  Cal.   381.  385. 

11*  FRAUD — Effect  of. — Fraud  in  order  to 
defeat  a  suit  for  specific  performance  of  con- 
tract to  convey  land  need  not  be  productive 
of  damage  either  to  the  vendor  or  to  third 
persons:  If  the  misrepresentation  was  inten- 
tional and  made  for  the  purpose  of  deceiving 
the  vendor,  who  relied  upon  It  and  was  de- 
ceived by  it  and  would  not  have  entered  into 
the  contract  but  for  the  fact  that  he  was  so 
deceived,  equity  will  not  enforce  the  con- 
tract, whether  It  was  accompanied  by  dam- 
age or  not. — Kelly  vs.  Central  Pac.  R.  Co., 
74  Ca).  557,  560.  5  Am.  St  Rep.  470,  16  Pac 
Rep.   886. 

12.     Fraud  that  will  defeat  suit  for  specific 


performance  of  a  contract  for  the  purchase 
and  sale  of  land  need  not  necessarily  be  pro- 
ductive of  injury  to  the  vendor,  but  it  is  suffi- 
cient if  injury  would  thereby  result  to  third 
persons. — Kelly  vs.  Central  Pac  R.  Co.,  74  Cal. 
657,  560,  5  Am.  St.  Rep.  470,  16  Pac.  Rep.  386. 
See  III.  Ryan  vs.  Ryan.  97  111.  38,  40.  Ind. 
Kitchln  vs.  Coffyn,  4  Ind.  407.  Mass.  Curran 
vs.  Holyoke  W.  &  P.  Co.,  116  Mass.  90.  Mich. 
Phillips  vs.  Stauch.  20  Mich.  369.  383.  N.  J. 
Baldwin  vs.  Campfield,  8  N.  J.  (4  Halst.  Chan.) 
Eq.  600.  N.  Y.  St  John  vs.  Benedict.  6  John. 
Ch.  Ill,  117.  Ens.  Post  vs.  Marsh  L.  R.,  16  Ch. 
D.  406. 

18.  INAOEI^UACY  OF  CONSIDERATION— 
Effect  of. — Inadequacy  of  consideration  under 
this  section.  Independently  of  the  question 
whether  it  amounts  to  evidence  of  fraud,  is 
made  a  distinct  ground  for  refusing  spcclflc 
performance  of  contract — Newman  vs.  Freltas, 
129  Cal.  283.  287,  61  Pac.  Rep.  907,  50  L.  R.  A. 
548. 

14.  Court  in  order  to  grant  specific  per- 
formance of  a  contract  must  be  satisfied  It  is 
founded  not  merely  upon  a  valuable  but  an 
adequate  consideration. — Bruck  vs.  Tucker.  42 
Cal.  846.  354. 

15.  Under  this  section  specific  performance 
will  not  be  decreed  unless  there  was  adequate 
consideration  for  the  contract — Morrill  vs. 
Everson,  77  Cal.  114,  116,  19  Pac.  Rep.  190. 

IC     Airreement    to    conTey    mlnlns    ground 

not  supported  by  an  adequate  consideration 
cannot  be  specifically  enforced. — Los  Angeles 
&  B.  O.  &  D.  Co.  vs.  Occidental  Oil  Co.,  144  Cal. 
528,  535.  78  Pac.  Rep.  25. 

17.  Constractloa  of  section. — Under  the  pro- 
visions of  the  code.  Inadequacy  of  considera- 
tion is  made  a  distinct  ground  for  refusing 
specific  performance,  although  before  the 
code  rule  went  into  effect  preponderance  of 
authority  was  that  mere  Inadequacy  of  con- 
sideration not  amounting  to  evidence  of  fraud 
was  not  ground  for  refusing  specific  perform- 
ance.— Newman  vs.  Freltas,  129  Cal.  283,  287, 
61  Pac.  Rep.  907,  50  L.  R.  A.  548.  See  Morrill 
vs.  Everson,  77  Cal.  114,  19  Pac.  Rep.  190. 

18.  Contract  between  attorney  and  client. — 

Specific  performance  of  a  contract  for  a  con- 
tingent fee  of  an  attorney  in  a  divorce  suit 
giving  him  one-third  Interest  in  share  of  com- 
munity property  recovered  by  wife  as  plain- 
tiff cannot  be  had  where  the  attorney  had 
received  a  reasonable  compensation  for  all 
services  performed  by  him  in  the  suit  and  his 
client  received  no  other  adequate  considera- 
tion for  her  promise. — Newman  vs.  Freltas,  129 
Cal.  283.  287,  61  Pac.  Rep.  907,  50  L.  R.  A.  548. 

19.  Contract  for  sale  of  land. — In  an  action 
for  specific  performance  of  contract  for  sale 
of  land  it  is  necessary  to  allege  and  prove  an 
adequate  consideration  for  the  performance  of 
the  contract  sought  to  be  enforced  and  that 
the  same  is  fair  and  reasonable  in  all  Its  parts 
and  of  such  character  as  may  fairly  call  for 
the  interposition  of  a  court  of  equity. — Nichol- 
son vs.  Tarpey.  70  Cal.  608.  609,  12  Pac.  Rtp. 
778.  See  Agard  vs.  Valencia,  89  Cal.  292; 
Bruck  vs.  Tucker,  42  Cal.  346. 

20.  Objections  to  specific  performance  of  a 
oontract  for  the  sale  of  land  on  the  ground  of 
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Inadequacy  of  the  consideration  is  waived  by 
vendor  by  acceptlngr  the  purchase  price  agrreed 
to  be  paid  therein  and  delivering  a  deed,  al- 
thousrh  in  such  deed  a  portion  of  the  land 
agreed  to  be  conveyed  was  fraudulently 
omitted  though  supposed  by  the  vendee  to  b« 
included. — Nicholson  vs.  Tarpey,  70  Cal.  608» 
609,  12  Pac.  Rep.  778. 

21.  JITST  AND  REASON  ABLB  —  Contract 
mast  be. — Court  will  not  lend  its  aid  to  en- 
force contract  in  any  respect  unfair  or  savor- 
ing of  oppression,  but  in  such  case  will  leave 
party  to  his  remedy  at  law. — ^Agard  vs.  Va- 
lencia, 39  Cal.  292,  302;  Newman  vs.  Freltas, 
129  Cal.  283,  288,  61  Pac.  Rep.  907,  60  L.  R.  A, 
548.  See  Bruck  vs.  Tucker,  42  Cal.  346;  Stur- 
gis  vs.  Gallndo,  59  Cal.  28,  43  Am.  Rep.  239; 
Kelly  vs.  Central  Pac.  R.  Co.,  74  Cal.  657,  6 
Am.  St.  Rep.  470,  16  Pac.  Rep.  386;  Matthews 
vs.  Davis,  102  Cal.  202,  36  Pac.  Rep.  868. 

22.  Ib  suit  for  specillc  performance  it  must 
be  affirmatively  shown  that  the  contract  is 
fair  and  Just  and  that  it  would  not  be  Inequi- 
table to  enforce  it. — Agard  vs.  Valencia.  89 
Cal.  292,  302;  Newman  vs.  Freitas,  129  Cal.  283. 
288,  61  Pac.  Rep.  907,  60  L.  R.  A.  548. 

23.  Specific  performance  of  a  contract  will 
not  be  decreed  against  a  party  where  such  de- 
cree would  not,  as  to  him,  be  Just  and  reason- 
able.—Sharp  vs.  Bowie,  142  Cal.  462,  467,  76 
Pac.  Rep.  62. 

24.  Agreement  sought  to  be  specifically  en- 
forced must  be  one  which  in  all  of  Its  features 
appeals  to  the  Judicial  discretion  as  being  fit 
to  be  enforced  In  specie — as  having  been  ob- 
tained without  any  Intermixture  of  unfairness; 
if  it  appear  that  the  bargain  though  obliga- 
tory In  point  of  mere  law  and  one  not  to  be 
set  aside  In  equity,  is  nevertheless  a  hard  bar- 
gain, the  court  will  not  relieve. — ^Bruck  vs. 
Tucker.  42  Cal.  346,  353. 

25.  Asrreement  to  convey  mining:  ground 
which  was  not,  as  to  locators  of  such  ground, 
reasonable  or  Just,  cannot  be  specifically  en- 
forced.— Los  Angeles  &  B.  O.  &  D.  Co.  vs. 
Occidental  Oil  Co.,  144  Cal.  628.  535,  78  Pac. 
Rep.  25. 

26.  Parol   or  verbal  agreement  for  convey- 


once  of  land,  to  entitle  to  specific  perform- 
ance, must  appear  to  be  certain  in  its  terms 
and  Just  and  fair  in  all  its  parts. — Bank  of 
Willows  vs.  Small,  144  CaL  709,  718,  78  Pac 
Rep.  26 S. 

27.  liA^I^  DECIaARED,  this  section  being 
but  an  affirmance  of  doctrine  by  which  courts 
of  equity  were  previously  governed. — ^Ward  vs. 
Yorba,  123  Cal.  447,  452,  66  Pac  Rep.  68.  See 
Bruck  vs.  Tucker,  42  Cal.  846,  864. 

2&     liA'WrUL    AND    VAIilD— Contract    must 

be. — Specific  performance  of  an  agreement  w^ill 
not  be  decreed  unless  the  agreement  was  such 
a  lawful  and  valid  one  as  the  parties  were 
competent  in  law  to  make. — Martin  vs.  Zeller- 
bach,  38  Cal.  300,  810,  99  Am.  Dec  36S.  See 
Wheeler  vs.  Russell,  17  Mass.  257;  Belding  vs. 
Pitkin,  2  Cal.  (N.  Y.)  147;  Hunt  vs.  Knicker- 
backer,  5  John.   (N.  Y.)   327. 

29.  PLEADINGS — CONDITION. — Allecationa 
and  evidence  as  to  Improvements  being  placed 
upon  land  by  plaintiff  do  not  obviate  or  cure 
plaintiff's  failure  for  alleged  facts  as  to  value 
of  land  involved  in  controversy  so  as  to  show 
that  contract  is  based  on  adequate  considera- 
tion and  that  it  is  as  to  defendant  Just  and 
reasonable. — Windsor  vs.  Miner,  124  CaL  492. 
494,  496,  67  Pac.  Rep.  386. 

80.  Discretion  of  court  is  exercisable  In 
ruling  upon  demurrer  to  complaint  on  ground 
that  It  does  not  state  proper  case  for  specific 
performance  within  this  section. — Prince  vs. 
Lamb,  128  Cal.  120,  129,  60  Pac.  Rep.  689. 

81.  Inadequacy  of  consideration — Exchanfce 
of  land  being  agreed  to  be  made,  ques- 
tion of  inadequacy  will  not  be  considered  when 
there  Is  no  allegation  in  answer  of  fraud  or 
misrepresentation  by  plaintiff  and  evidence  to 
show  that  properties  were  about  of  same 
value. — ^Allstead  vs.  Nicol.  123  Cal.  694.  597,  56 
Pac.  Rep.  452. 

82.  Nature  of  contract  must  be  allegred,  and 

it  must  appear  that  it  is  not  obnoxious  to  inhi- 
bition contained  in  this  section. — Prince  vs. 
Lamb,  128  Cal.  120.  128,  60  Pac.  Rep.  689. 

38.     Value  of  property  must  be  sbown,  etc. — 

See  Prince  vs.  Lamb,  128  Cal.  120,  129,  60  Pac 
Rep.  689. 


§3392.  WHAT  PARTIES  CANNOT  HAVE  SPECIFIC  PERFORMANCE  IN 
THEIR  FAVOR.  Specific  performaDce  cannot  be  enforced  in  favor  of  a  party  who 
has  not  fully  and  fairly  performed  all  the  conditions  precedent  on  his  part  to  the 
obligation  of  the  other  party,  except  where  his  faihire  to  perform  is  only  partial, 
and  either  entirely  immaterial,  or  capable  of  being  fully  compensated,  in  which 
case  specific  performance  may  be  compelled,  upon  full  compensation  being  made  for 

the  default.  History:   Enacted  March  21,  1872. 


1.  Abandonment  of  contract — EflFect. 

2.  Cross  complaint  for  specifie  performance 

Sufficiency  of. 

3.  Delay — Party  seeking  must  aeconnt  for. 
4-6.  Diligence — Party  seeking  must  show. 

7-15.  Failure  to  pay  or  tender  purchase  money- 
Effect. 
16, 17.  Same — Acquiescence  of  vendor — Effect. 

18.  Good  faith. 

19.  One  seeking  must  do  equity. 


20.  Party  resisting — Need  not  show,  wh&L 
21-23.  Performed — Party  seeking  must  have. 

24.  Same — Accounting  for  failure  to  perform. 

25.  Same — Agreement  to  give  right  of  way. 
26,  27.  Same — Change    of    circumstances — Effect 

of. 

28.  Same  —  Irreparable   loss  —  Exception    to 

rule. 

29.  Same — Note  given  for  contract — Effect  of 

non-payment. 
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30.  Same— Evidence. 

31.  Same — Beasonable  compliance. 

32.  Same— Bule  of  mutuality  not  applicable. 

33.  Performance  in  part — When  enforceable. 

34.  Referees  for  appraisal — Agreement  for. 

35.  Succession  of  acts. 

38.  Waiver  of  performance— What  is  not. 

As  to  no  remedy  unless  mntnal,  see  ante 
f  3386. 

1.  ABANDONMENT  OF  CONTRACT— EF- 
FECT.— Party  cannot  claim  specific  perform- 
ance of  agreement  to  sell  land  when  he  enters 
upon  the  land  pursuant  to  such  agrreement  and 
afterwards  abandons  the  purchase,  disclaims 
vendor's  title  and  claims  to  hold  adversely 
by  subsequently  tendering:  the  purchase  money. 
— Conrad  vs.  Lindley,  2  Cal.  1*78,  175. 

2.  CROSS  COMPI/AINT  FOR  SPECIFIC 
PERFORMANCE  failing  to  show  that  defend- 
ant had  tendered  a  deed  conveyingr  the  title 
^whlch  he  had  ag-reed  to  convey  or  that  he  waa 
In  a  condition  where  he  could  convey  such 
title,  which  shows  affirmatively  that  the  ab- 
stract to  be  furnished  by  him  did  not  show 
£rood  title  and  did  not  show  that  he  had  made 
or  could  make  it  good,  does  not  state  a  case  for 
specific  performance. — Smith  vs.  Taylor,  82  Cal. 
533,  541.  23  Pac.  Rep.  217. 

3.  DELAY — Party     seeklnv     mast     account 

/OP. — In  cases  of  applications  for  specific  per- 
formance parties  seeking  the  remedy  must 
make  out  a  case  free  from  all  doubt  and 
show  that  the  relief  he  asks  Is  under  all  cir- 
cumstances equitable  and  must  account  in  a 
reasonable  manner  for  his  delay  and  apparent 
omission  of  duty. — Green  vs.  Covillaud,  10  Cal. 
317,  324,  70  Am.  Dec.  725. 

4.  DILflGENCE — Party   eeeklnv   most   ehow. 

— It  is  incumbent  upon  party  asking:  specific 
performance  to  show  that  he  had  used  due 
dlligrcnre,  or  If  not  that  his  negrllgrence  arose 
from  some  just  cause  or  had  been  acquiesced 
in. — Weber  vs.  Marshall,  19  Cal.  447,  459. 

5.  Party  insisting  upon  specific  perform- 
ance must  show  himself  eagrer,  prompt,  ready, 
n.nd  desirous  to  perform  the  contract  on  his 
part — "Weber  vs.  Marshall,  19  Cal.  447,  459. 

6.  Equity  will  not  decree  specific  perform- 
ance of  contract  for  sale  of  land  in  favor  of 
party  who  by  his  own  negrllgrence  or  default 
has  prevented  or  unreasonably  delayed  full 
execution  of  the  contract. — Hicks  vs.  Lovell, 
64  Cal.  14,  20.  49  Am.  Rep.  679,  27  Pac.  Rep. 
492.  See  Conrad  vs.  Llndley,  2  Cal.  173;  Brown 
vs.  Covillaud,  6  Cal.  566;  Wlllard  vs.  Tayloe. 
75  U.  a  (8  Wall.)  557,  bk.  19  L.  ed;  501. 

7.  FAILURE  TO  PAY  OR  TENDER  PUR- 
CH.\SE  MONEY— EFFECT.— Fact  that  vendee 
entered  Into  possession  of  land,  plowed,  sur- 
veyed, and  platted  it  into  lots,  without  making 
any  other  improvements  thereon,  will  not  en- 
title him  to  specific  performance  of  a  uni- 
lateral contract  to  convey  such  land  upon  pay- 
ment of  the  purchase  money  within  certain 
periods,  if  he  has  failed  to  pay  or  tender  the 
money  as  provided  In  the  contract  where  time 
is  made  of  the  essence  thereof. — Martin  vs. 
Morgran.  87  Cal.  203,  208,  22  Am.  St.  Rep.  240, 
25  Pac.  Rep.  350. 

8.  Non-payment  of  purchase  price  and  irreat 


delay  in  commencement  of  an  action  to  en- 
force specific  performance  of  a  parol  agrree- 
ment for  sale  of  land  by  vendee  will  be  fatal 
to  the  action  If  unacquiesced  in  by  vendor. — 
Molaskey  vs.  Peery,  76  Cal.  84,  86,  18  Pac 
Rep.  120. 

8.  Specific  performance  of  a  contract  to  con- 
Tey  land  will  not  be  enforced  in  favor  of  a 
party  who  fails  to  make  the  payments  as 
stipulated  by  him  in  such  contract  without  ex- 
cuse, especially  where  time  is  made  of  the 
essence  of  the  contract. — Grey  vs.  Tubbs,  43 
Cal.   359,   364. 

10.  Specific  performance  of  an  oral  con- 
tract for  the  eale  and  purchase  of  land  will 
not  be  decreed  unless  plaintiff's  pleadings 
show  a  readiness  and  willingness  on  his  part 
to  pay  the  balance  of  the  purchase  price  for 
the  land  and  contains  proper  averments  as  to 
part  performance. — Frixen  vs.  Castro,  68  Cal. 
442,  448. 

11.  Unexplained  delay  hy  Tendee  in  a  con- 
tract for  sale  of  land  of  about  three  years  in 
performing:  the  conditions  on  his  part  with 
respect  to  the  payments  of  the  purchase  price 
will  defeat  his  claim  for  specific  performance 
of  such  contract  by  vendor. — Requa  vs.  Snow, 
76  Cal.  590,  593,  18  Pac.  Rep.  862.  See  Brown 
vs.  Covillaud,  6  Cal.  666,  568;  Green  vs.  Covil- 
laud. 10  Cal.  317,  70  Am.  Dec.  725. 

12.  Vendee  ^rho  has  failed  to  pay  any  part 

of  the  purchase  money  except  a  little  interest 
thereon  for  a  period  of  over  six  years  from  the 
execution  of  the  contract  for  the  sale  and  pur- 
chase of  land  has  by  his  laches  forfeited  all 
rigrht  to  the  specific  performance  of  the  con- 
tract.— Henderson   vs.   Hicks,    68   Cal.    364,   372. 

13.  Where  vendee  in  a  land  contract  agrrees 
to  make  certain  payments  at  stipulated  times, 
for  which  the  vendor  agrrees  to  execute  a  con- 
veyance of  the  land  when  such  payments  are 
all  made.  If  vendee  has  failed  without  cause  to 
make  the  first  payment  and  the  last  payment 
is  not  yet  due,  he  is  not  entitled  to  specific 
performance  of  the  contract  from  vendor. — 
Troy  vs.  Clarke,  30  Cal.  419,  420,  424. 

14.  Where  the  owner  of  land  made  a  con- 
tract with  a  purchaser  for  its  sale,  part  of  the 
purchase  money  to  be  paid  down  by  vendee 
and  balance  to  be  paid  on  delivery  of  deed, 
withdrawal  by  vendee  of  some  of  the  money 
deposited  with  third  party  to  cover  the  balance 
of  purchase  money  would  not  prevent  vendee 
obtaining:  specific  performance  of  contract  if  it 
appears  that  he  was  ready  at  all  times  to 
complete  purchase  and  upon  trial  tendered 
balance  due  and  deposited  with  court  on  re- 
fusal of  vendor  to  accept  it. — Sheplar  vs. 
Green,  96  Cal.  218,  221,  31  Pac.  Rep.  42. 

16.  Where  in  a  contract  for  the  sale  and 
conveyance  of  land  the  intention  to  make  time 
of  the  essence  of  the  contract  Is  sufficiently 
expressed  after  a  default  in  payment  by  the 
purchaser  within  such  time,  the  contract  will 
not  be  specifically  enforced  against  the  vendor. 
— Bennett  vs.  Hyde,  92  Cal.  131,  134,  28  Pac. 
Rep.   104. 

16.  SAME — Acquiescence  of  vendor — Effect. 
— ^Vendee's  rigrht  to  specific  performance  of 
contract  for  the  sale  of  land  is  not  affected  by 
failure  to  pay  the  purchase  money  as  agrreed 
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where  time  is  not  of  the  essence  of  the  con- 
tract and  the  vendor  acquiesced  in  such  delay. 
— Day  vs.  Cohn,  66  Cal.  508,  609,  4  Pac.  Rep. 
611. 

17.  Specific  performance  of  a  contract  to 
convey  real  estate  will  not  be  denied  on  the 
ground  of  laches  of  the  vendee  in  payment  of 
a  portion  of  the  purchase  money  when  it  ap- 
peared that  vendee  had  taken  possession  with 
consent  of  vendors  and  made  valuable  im- 
provements upon  the  land,  and  that  any  delay 
in  making*  payments  thereon  had  been  as- 
sented to  by  vendors  and  acquiesced  in  by  them 
without  erivlng  notice  that  payment  was  re- 
quired.— Barsolou  vs.  Newton,  63  Cal.  223,  226. 
See  Rlnss.  Barnard  vs.  Lee,  97  Mass.  92,  96. 
N.  Y.  Waters  vs.  Travis,  9  John.  450,  457;  Ed- 
gerton  vs.  Peckham,  11  Paige  Ch.  362.  Bmv* 
Gibson  vs.  Patterson,  4  Ves.  90. 

18.  GOOD  FAITH. — Specific  performance 
will  not  be  decreed  to  a  party  who  has  not 
acted  in  entire  good  faith. — Conrad  vs.  Lind- 
ley,  2  Cal.  173.  176. 

10.    one:    seeskino    to    bnforcb    spes- 

CIFIC  PESRFORMANCB  OF  CONTRACT  must 
himself  do  equity  and  submit  to  such  terms 
as  a  court  of  equity  would  impose. — Ballard 
vs.  Carr.  48  Cal.  74,  80. 

90.  PARTY  RE:S1STING — Need  not  show, 
what. — It  is  not  necessary  for  party  resisting 
specific  performance  to  show  any  particular 
Injury  or  inconvenience  resulting  from  the 
negligence  of  the  party  asking  it,  but  it  is 
sufficient  if  he  has  not  acquiesced  in  such 
negligence,  nor  does  possession  by  the  party 
seeking  performance  make  the  rule  different. 
— Weber  vs.  Marshall,  19  Cal.  447,  469.  See 
Oreen  vs.  Covlllaud,  10  Cal.  317,  327,  70  Am. 
Dec.  725:  Benedict  vs.  Lynch,  1  John.  Ch.  (N. 
Y.)  370,  878,  7  Am.  Dec.  484. 

21.  PERFORMESD  —  Party  seeklmv  miMt 
have. — To  entitle  a  party  to  obtain  specific 
performance  he  must  have  performed  on  his 
part  every  essential  of  the  agreement. — Qood- 
ale  vs.  West,  6  Cal.  339,  341;  Green  vs.  Covll- 
laud, 10  Cal.  817,  323,  70  Am.  Dec.  726. 

22.  Equity  will  not  enforce  specific  per- 
formance of  a  contract  as  against  defendant, 
unless  the  plaintiff  has  performed  or  can  be 
compelled  specifically  to  perform  his  side  of 
the  contract. — Los  Angeles  &  B.  O.  Co.  vs.  Oc- 
cidental Oil  Co.,  144  CaL  628,  632,  78  Pac.  Rep. 
26. 

23.  If  for  any  cause,  even  arising  after  a 
contract  Is  concluded,  it  becomes  wholly  im- 
possibly for  the  plaintiff  to  perform  any  part 
of  the  contract,  on  his  part,  he  cannot,  as  a 
matter  of  course,  enforce  a  performance 
against  the  defendant. — Moore  vs.  Tuohy,  142 
Cal.  342,  346,  76  Pac.  Rep.  896. 

24.  Accoantliis    for    failure    to     perform* — 

Purchaser  seeking  specific  performance  of 
contract  for  conveyance  of  land  who  has  not 
complied  with  his  contract  must  show  why  he 
has  not  and  must  account  for  his  failure  In  a 
reasonable  manner;  must  make  out  a  clear 
case  and  show  that  the  relief  he  asks  Is  equi- 
table, as  he  comes  into  court  with  an  admis- 
sion that  he  has  not  done  all  he  agreed  to  do. — 
Lux  vs.  Haggln,  69  Cal.  265,  271,  10  Pac.  Rep. 
«74.      See    Weber    vs.    Marshall,    19    Cal.    447; 


Kirby  vs.  Jacobs,  18  B.  Hon.   (Ky.)  436;  Finch 
vs.  Parker,  49  N.  Y.  1. 

2S.  AsreciBent  to  givo  rljrht  of  'wmj, — Spe- 
cific pertormance  cannot  be  enforced  of  an 
agreement  to  convey  lands  and  give  the  right 
of  way  for  a  street  railroad  in  consideration 
that  the  road  shall  be  well  and  substantially 
built  and  operated  for  a  period  of  not  less 
than  ten  years  and  sufiicient  carrying  capacity 
for  all  the  requirements  of  the  section  and 
business  thereof  and  that  rates  of  fare  speci- 
fied shall  not  be  increased  during  such  period 
while  the  covenants  for  the  continued  opera- 
tion of  the  road  are  unperformed,  nor  can 
such  specific  performance  be  granted  upon  the 
ground  that  the  covenants  for  certain  deeds 
"which  the  contract  provides  should  be  made 
in  escrow  until  the  completion  and  operation 
of  the  railroad"  and  for  the  continued  opera- 
tion of  the  road  are  independent,  aa  the  latter 
covenants  were  an  important  part  of  the  con- 
sideration for  the  former  and  were  a  sub- 
stantial and  important  part  of  the  obligation 
which  has  not  been  performed. — Lattin  v& 
Hazard.  91  Cal.  87,  90,  27  Pac.  Rep.  615. 

26.  Chamire    of    dreamstamcea — BAeet    of. — 

If  there  are  circumstances  showing  culpable 
negligence  on  the  part  of  one  seeking  specific 
performance,  or  if  the  length  of  time  which 
has  been  permitted  to  intervene,  together  with 
other  circumstances,  raise  the  presumption  of 
an  abandonment  of  the  contract,  or  if  the  prop- 
erty has  greatly  enhanced  in  value  In  the 
mean  time,  and  the  purchaser  has  laid  by 
apparently  for  the  purpose  of  taking  advan- 
tage of  this  circumstance,  he  will  not  be  en- 
titled to  a  decree  in  his  favor. — Oreen  vs.  Cov- 
illaud,  10  Cal.  317,  824,  70  Am.  Dec.  725. 

27.  Equity  will  refuse  to  decree  specific 
performance  of  a  contract  if  party  seeking  It 
has  been  guilty  of  gross  laches  or  has  been 
inexcusably  negligent  in  performing  the  con- 
tract on  his  part  or  if  there  has  In  the  inter- 
mediate  periods  been  a  material  change  In 
circumstances  affecting  the  rights,  interests, 
and  obligations  of  the  parties. — Brown  vs. 
Covlllaud,  6  Cal.  566,  671;  Oreen  vs.  Covlllaud, 
10  Cal.  317,  322,  70  Am.  Dec.  725;  Weber  vs. 
Marshall,  19  Cal.  447,  460. 

28.  Irreparable    loss — Ezeeptloa    to    rale. — 

Where  refusal  to  allow  specific  performance 
of  a  contract  for  the  purchase  and  sale  of 
land  would  cause  irreparable  loss  to  the  pur- 
chaser, while  any  lack  of  exact  compliance  of 
the  contract  on  the  part  of  the  purchase  may- 
be sufficiently  compensated  by  allowing  costs 
to  the  vendor,  specific  performance  may  be 
properly  decreed  in  favor  of  the  purchaser 
upon  payment  of  costs  notwithstanding  such 
lack  of  exact  compliance. — Sheplar  vs.  Green, 
96  Cal.  218,  222,  31  Pac.  Rep.  42. 


20.  Note  vtvea  for  contract — ^Effect  of 
payment. — Specific  performance  of  a  contract 
to  convey  land  will  not  be  decreed  where 
plaintiff  gave  his  note  for  the  contract  and 
refused  to  pay  the  same  when  due  and  de- 
manded.— ^Pearls  vs.  Covlllaud,  €  Cal.  617,  621. 
65  Am.  Dec.  543. 

ao.  Evidence. — Evidence  that  plaintiff  in  an 
action  to  enforce  specific  performance  of  a 
contract  for  the  sinking  of  an  oil  well  failed 
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to  keep  water  out  of  the  well,  where  there  was 
no  provision  in  the  contract  that  plaintiff 
should  keep  water  out  of  the  well,  does  not 
show  that  the  plaintiff  failed  to  comply  with 
his  contract. — ^Vail  vs.  Freeman,  144  Cal.  866, 
859,  77  Pac.  Rep.  974. 

SI.     Reasonable      compliance  —  TIThat      Is*  — 

Where  the  vendee  in  a  contract  to  convey  land 
paid  a  portion  of  the  purchase  money  and 
expended  largre  sums  of  money  in  improving 
the  property  without  objection  from  the  ven- 
dor, and  althoufiTh  not  literally  complyingr 
with  the  provisions  of  his  contract  did  so 
within  a  reasonable  understanding  of  the  con- 
tract and  no  injury  resulted  for  the  want  of 
an  exact  compliance,  he  will  be  entitled  to  a 
specific  performance  thereof  from  the  vendor. 
— Cases  of  Brown  vs.  CoviUaud,  6  Cal.  566,  and 
Green  vs.  Covlllaud,  10  Cal.  317,  70  Am.  Dec. 
726. 

Dlntlnrnlske^s  Farley  vs.  Vaughn,  11  Cal. 
227,  238.  See  Beck  vs.  Simmon,  7  Ala.  76;  Col- 
ton  vs.  Wilson,  8  Pr.  Wms.  190;  Seton  vs.  Slade, 
7  Ves.  265,  6  Rev.  Rep.  124. 

SI.     Rnle  of  matnallty  not  applicable — The 

rule  as  to  mutuality  of  remedy  does  not  apply 
where  the  party  who  did  not  sigrn  the  con- 
tract fails  to  bringr  his  action  until  after  the 
other  party  to  the  contract  has  withdrawn 
from  it,  or  has  conveyed  the  property  the  sub- 
ject of  the  action  and  can  no  longrer  perform, 
— Nason  vs.  lansrle,  143  Cal.  868,  367,  77  Pac. 
Rep.  71. 

83.  PERFORMANCES  IN  PART — ^Wben  en- 
forceable.— Where  defendant  is  not  able  to  per- 
form the  whole  of  his  contract  he  may  at  the 
option  of  plaintiff  be  compelled  to  perform  it 
as  far  as  he  can  with  compensation  for  defi- 
ciency.— Swain  vs.  Burnette,  76  Cal.  299.  301, 
18  Pac  Rep.  394.  See  Marshall  vs.  Caldwell, 
41  Cal.  611,  614.  615. 


84.  RSSFBRBBS  FOR  APPRAISAL— Affrcc- 
ncnt  for. — Where  W  claimed  land  under  a 
Mexican  arrant  and  M  was  in  possession  and 
both  agreed  to  choose  a  referee  each,  the  two 
referees  to  choose  a  third,  who  were  to  appraise 
the  value  of  the  land  which  M  was  to  pay  W 
upon  the  confirmation  of  the  grrant,  which  was 
in  1855,  and  no  offer  was  made  by  M  until 
1861  and  after  W  had  brougrht  ejectment  for 
the  land  to  comply  with  the  terms  of  the 
agreement,  M  by  his  failure  for  this  period  of 
time  to  notify  W  that  he  was  ready  to  execute 
the  agreement  and  to  appoint  referees  had  lost 
his  right  to  specific  performance  of  the  agree- 
ment.— ^Weber  vs.  Marshall,  19  Cal.   447,  460. 

88.  SUCCBSSION  OF  ACTS.  —  "Contracts 
whioh,  by  their  terms,  stipulate  for  a  succes- 
sion of  acts,  whose  performance  cannot  be 
consummated  by  one  transaction,  but  will  be 
continuous,  and  require  protracted  super- 
vision and  direction,  with  the  exercise  of 
special  knowledge,  skill,  or  Judgment  in  such 
oversight — such  as  agreements  to  repair,  or 
to  build,  to  construct  works,  to  build  or  to 
carry  on  railways,  mines,  quarries,  and  other 
analogous  undertakings — are  not,  as  a  general 
rule,  specifically  enforced." — ^Moore  vs.  Tuohy, 
142  Cal.  342,  348,  75  Pac.  Rep.  896. 

88.  "WAIVER  OF  PBRFORMANCB— WHAT 
IS  NOT. — Where  an  attorney  seeking  specific 
performance  of  a  contract  to  convey  to  him 
as  compensation  for  his  services  a  portion  of 
the  land  in  litigation,  without  having  fully 
or  substantially  performed  the  contract  on  his 
part,  the  refusal  of  his  client's  administrator 
to  carry  on  the  litigation  after  the  client's 
death  and  the  effecting  of  a  compromise  by 
such  administrator  under  sanction  of  probate 
court  is  not  such  a  waiver  of  performance  as 
would  entitle  the  attorney  to  such  specific  per- 
formance.— King  vs.  Gildersleeve,  79  Cal.  604, 
610,  21  Pac.  Rep.  961. 


§  3393.    SPECIFIC  PERFORMANCE  NOT  REQUIRED  WHEN  OPPRESSIVE 

(repealed). 

History:    Enacted  March  21,  1872;   repealed  March  SO,  1874,  Code  Amdta. 
1873-4,  p.  267. 

§  3394.    AGREEMENT  TO  SELL  PROPERTY  BY  ONE  WHO  HAS  NO  TITLE. 

An  agreement  for  the  sale  of  property  cannot  be  specifically  enforced  in  favor  of 
a  seller  who  cannot  give  to  the  buyer  a  title  free  from  reasonable  doubt. 

History:   Enacted  March  21,  1872. 


1.  Ability  to  procure  title  at  time  of  decree — 

Effect. 

2.  No  title  in  vendor — Effect. 

1.  Ability  to  procure  title  nt  time  of  Ae- 
eree,  even  thougrh  vendor  could  not  do  so  at 
commencement  of  suit,  has  been  held  to  Justify 
Srrantinfir  of  equitable  relief. — See  Allstead  vs. 
Nlcol,  123  Cal.  o94,  597,  66  Pac.  Hep.  452. 


9.  No  title  in  vendor,  equity  cannot  com- 
pel him  to  obtain  title,  and  there  can  be  no 
specific  performance  decreed,  but  purchaser 
must  of  necessity  be  limited  to  his  action  at 
law. — See  Glock  vs.  Howard  &  W.  C.  Co.,  123 
Cal.  1,  6,  69  Am.  St.  Rep.  17,  56  Pac  Rep.  713, 
43  L.  R.  A.  199. 

See  note  69  ^m.  St.  Rep.   31. 


§  3395.  RELIEF  AGAINST  PARTIES  CLAIMINO  UNDER  PERSON  BOUND 
TO  PERFORM.  Whenever  an  obligation  in  respect  to  real  property  would  be  spe- 
cifically enforced  against  a  particular  person,  it  may  be  in  like  manner  enforced 
against  any  other  person  claiming  under  him  by  a  title  created  subsequently  to  the 
obligation,  except  a  purchaser  or  encumbrancer  in  good  faith  and  for  value,  and 
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except,  also,  that  any  such  person  may  exonerate  himself  by  conveying  all  his  es- 
tate to  the  person  entitled  to  enforce  the  obligation. 

History:   Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  declared. 

3.  Notice — Finding  of  court. 

4.  Same— Possession  of  party  having  equity. 

5.  Decree  for — ^When  can  be  enforced. 
G.  Same — When  not. 

7.  Same — Construction  of. 

8.  Same — Power  of  court, 

9.  Same — Cannot  be  upheld,  when. 
10.  Judgment  for  — Enforceable,  how. 

1.  APPLIED,  CITED,  COBTSTRVED,  RE- 
FERRED TO,  etc.,  in:  Stoneslfer  vs.  Kllburn. 
122  Cal.  659.  664.  66  Pac.  Rep.  687  (applied): 
Blakeman  vs.  Miller,  186  Cal.  188,  148,  89  Am. 
St.  Rep.  120,  68  Pac  Rep.  587   (construed). 

2.  COMMOIf  LATir  DECLARED,  principle  of 
equity  that  specific  performance  will  be  do- 
creed  against  purchaser  with  notice  being  ele- 
mentary.— See  Stoneslfer  vs.  Kilburn,  122  Cal. 
659.  664,  55  Pac.  Rep.  587. 

8. .  NOTICE.— Flndinv  of  court  that  pur- 
chaser took  with  notice  of  equitable  rights 
will  be  construed  as  finding  that  such  pur- 
chaser had  actual  notice. — Stoneslfer  vs.  Kil- 
burn,  122  Cal.  659.  663.  55  Pac.  Rep.  687. 

4.  FoMseaslon  of  party  havlnv  eaalty  im- 
parts notice  to  subsequent  purchaser  or  is 
treated  as  evidence  of  notice,  result  being 
same  in  either  view. — Stoneslfer  vs.  Kllburn, 
122  Cal.  659.  664.  55  Pac.  Rep.  687.  See  Bryan 
vs.  Ramirez,  8  Cal.  461,  68  Am.  Dec.  340. 

5.  DECREE  FOR — 'When  can  be  enforced. — 
Plaintiff  in  an  action  for  specific  performance 
after  a  decree  in  his  favor  may  have  his  rights 
enforced  at  any  time  unless  his  delay  should 
be  so  great  ad  to  render  the  statute  of  limi- 
tations available  to  his  adversary. — Redington 
vs.  Chase.  34  Cal.  666,  670. 

6.  'When  not. — Decree  of  specific  perform- 
ance cannot  be  enforced  against  a  bank  to  sell 
its  interest  in  the  bonds  of  an  electric  road  to 
the  plaintiff  where  the  complaint  fails  to  state 
a  cause  of  action. — Smith  vs.  Pacific  Bank,  137 
Cal.  363.  366,  367,  70  Pac.  Rep.  184. 

7.  Conatmctlon  of. — In  an  action  by  vendee 
to  enforce  specific  performance  of  contract  to 


convey,  the  court  may.  If  vendor  asks  it,  make 
a  decree  as  in  the  case  of  strict  foreclosure 
that  if  vendee  does  not  pay  purchase  money 
within  such  time  as  may  be  limited  by  the 
court  for  that  purpose  he  shall  be  barred  of 
his  right  to  insist  upon  a  specific  performance 
afterwards,  but  in  the  absence  of  an  explicit 
declaration  to  that  effect  In  the  decree  for 
specific  performance  it  cannot  be  construed  as 
giving  to  defendant  any  such  relief,  and  the 
equitable  rule  embodied  In  1 1492  of  Civil  Code 
is  as  applicable  to  such  a  Judgment  as  to  the 
contract  upon  which  It  is  based. — Seventy-six 
L.  &  W.  Co.  vs.  Superior  Court.  93  Cal.  139,  142. 
28  Pac.  Rep.  813. 

8.  Power  of  coart. — In  an  action  for  the 
specific  performance  of  an  agreement  to  con- 
vey land  a  court  of  equity  has  power  by  Its 
decree  against  the  parties  who  are  before  It 
to  enforce  all  the  terms  of  the  agreement,  and 
if  vendor's  agreement  Is  that  his  conveyance 
shall  transfer  title  free  of  encumbrance  the 
court  can  direct  the  application  of  the  pur- 
chase money  to  the  satisfaction  of  those  en- 
cumbrances and  for  that  purpose  can  cause 
the  money  to  be  brought  into  court  and  dis- 
persed under  its  direction. — Grant  va  Beronlo. 
97  Cal.  496.  498,  32  Pac.  Rep.  556. 

9.  Cannot  be  npheld,  irhen. — Decree  at- 
tempting to  enforce  specific  performance  of  a 
contract  which  Is  not  set  up  In  the  complaint 
and  In  which  no  reference  Is  made  anywhere 
fn  the  pleadings,  the  case  having  been  tried 
on  an  entirely  different  theorj',  cannot  be  up- 
held.— Schirmer  vs.  Drexler,  134  Cal.  134,  138, 
66  Pac.  Rep.  180. 

10.  JUDGMENT    FOR — Enforceable,    taoir.— 

Judgment  in  action  by  purchaser  to  enforce 
specific  performance  of  a  contract  to  convey 
land,  decreeing  that  the  land  shall  be  conveyed 
by  vendor  to  purchaser  upon  payment  by  pur- 
chaser on  or  before  a  specified  date  of  pur- 
chase money  is  for  the  specific  performance  of 
the  contract  and  can  be  enforced  as  such  by 
proceedings  either  by  vendor  or  purchaser- 
Seventy- six  L.  &  W.  Co.  vs.  Superior  Court, 
93  Cal.  139,  142,  28  Pac  Rep.  813. 


ARTICLE  IV. 

REVISION    OF    CONTRACTa 


5  3399.    When  contract  may  be  revised. 

§  3400.    Presumption  as  to  intent  of  parties. 


§  3401.    Principlea  of  revision. 

§  3402.     Enforcement  of  revised  contract 


§  3399.  WHEN  CONTBACT  MAY  BE  REVISED.  When,  through  fraud  or 
a  mutual  mistake  of  the  parties,  or  a  mistake  of  one  party,  which  the  other  at  the 
time  knew  or  suspected,  a  written  contract  does  not  truly  express  the  intention 
of  the  parties,  it  may  be  revised  on  the  application  of  a  party  aggrieved,  so  as  to 
express  that  intention,  so  far  as  it  can  be  done  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and  for  value. 

History:   Enacted  March  21,  1872. 
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I.  In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 
211.  Construed — "With  reference  to  application, 
limits,  etc. 

12.  Same — Party  aggrieved — ^Who  ia. 

13.  Same — When  given  effect  to. 

14.  Cestui  que  trust — ^When  a  bona  fide  pur- 

chaser. 

15.  Form  of  relief — Upon  what  dependent, 

16.  Fraud — How  far  material. 

17.  Same — Inferred  from  what. 

18-20.  Intention — Inquired  into  by  court,  etc 
21, 22.  Interest  of  parties — Several. 

II.  When  Granted  or  Befused. 

23.  Equitable  relief — General  rule  as  to  grant 
of. 
24-28.  Same — Grounds  upon  which  based. 
29,30.  Same— Bight  to — ^Upon  what  dependent. 
31-48.  Same — Extent  to  which  granted. 
49-51.  Same — When  refused. 
52-56.  Same — Same — Mistake  of  law. 

[II.    Bemcdies,  Pleading  and  Practice. 

57-61.  Complaints  —  Averments  in  —  When  suf- 
ficient. 
62-64.  Same — Same— What  insufficient. 

65.  Cross  complaint — When  not  sustained. 
66,  67.  Findings — Sufficiency  of. 

68.  Parties — Notary,  when  not  necessary. 

rV.    Evidence. 

69-74.  Credibility  and  sufficiency  of. 

75.  Parol   evidence — General   rule  as   to   ad- 
missibility. 
76-80.  Same — Same — Exceptions. 

81.  Same — Declarations. 

I.     IN  GENERAL. 

1.  APPLIED,  CITKD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Higrsins  vs.  Parsons, 
65  Cal.  280.  281,  3  Pac.  Rep.  881  (construed 
and  applied) ;  Peasley  vs.  McFadden,  68  Cal. 
611,  615,  616,  10  Pac.  Rep.  179  (construed  and 
applied);  Cleghorn  vs.  Zumwalt,  83  Cal.  155, 
158,  23  Pac.  Rep.  294  (construed  and  applied); 
Ward  vs.  Waterman,  85  Cal.  488,  502,  24  Pac. 
Rep.  930  (construed  and  applied) ;  West  Coast 
L.  Co.  vs.  Apfleld,  86  Cal.  335,  340,  24  Pac 
Rep.  993  (construed  and  applied);  Wilson  vs. 
Moriarty.  88  Cal.  207,  209,  212,  213,  26  Pac 
Rep.  85  (construed  and  applied) ;  Stevens  vs. 
Holman,  112  Cal.  345,  352,  53  Am.  St.  Rep.  216, 
44  Pac.  Rep.  670  (construed  and  applied);  Holt 
vs.  Holt,  120  Cal.  67,  69,  52  Pac.  Rep.  119  (con- 
strued and  applied);  Capelll  vs.  Dondero,  123 
Cal.  324,  330.  55  Pac.  Rep.  1067  (construed  and 
applied);  San  Jose  R.  Co.  vs.  San  Jose  L.  & 
W.  Co.,  132  Cal.  582,  584.  64  Pac.  Rep.  1097 
(construed  and  applied  with  other  sections); 
Gardner  vs.  California  G.  I.  Co.,  137  Cal.  71,  76, 
69  Pac.  Rep.  844  (construed  and  applied  with 
other  sections);  Eureka  vs.  Gates,  137  Cal. 
89,  93,  68  Pac.  Rep.  850  (construed  and  ap- 
plied): Kee  vs.  Davis,  137  Cal.  456,  458.  70 
Pac.  Rep.  294  (construed  and  applied);  Enos 
vs.  Stewart,  138  Cal.  112,  115,  70  Pac.  Rep.  1005 
(construed  and  applied);  South  Tule  I.  D.  Co. 
vs.  Kingr.  144  Cal.  450.  454.  77  Pac.  Rep.  1032 
(construed). 

As  to  equitable  Jurisdiction  and  relief  In  ease 
of  mistake,  see  note  6  Paige  Ch.  (N.  Y.)  847, 
bk.  3  L.  ed.  1015. 


As  to  reformation  by  suit  in  equityi  see  mon- 
ographic note  66  Am.  St.  Rep.   481. 

As  to  reformation  of  Instraiuents  aflectlnff 
bomesteadsy  see  monogrraphio  note  77  Am.  St. 
Rep.  804. 

As  to  reformation  of  Instruments  and  cause 
nnd  proeeedluKs  relating  to^  see  monographic 
note  66  Am.  St.  Rep.  481. 

As  to  reformation  of  instrument  on  ground 
of  mifltake,  see  monogrraphic  note  80  Am.  St. 
Rep.  621. 

As  to  vrhen  relief  will  be  irranted  and  In- 
stniment  reformed^  see  monographic  notes  by 
Robert  Desty,  3  L.  R.  A.  189;  6  L.  R.  A.  156. 

a.  CONSTRUED  AS  APPLYING  to  case  of 
difference  in  description  which  does  not  include 
all  property  intended,  as  well  as  where  descrip- 
tion is  defective  In  other  respects. — Stevens 
vs.  Holman,  112  Cal.  346,  349,  352,  53  Am.  St. 
Rep.  216,  44  Pac.  Rep.  670.  See  Hay  ford  vs. 
Kocher,  66  Cal.  389,  4  Pac.  Rep.  360;  Savings 
&  Lt.  Soc.  vs.  Meeks,  66  Cal.  371,  6  Pac.  Rep.  624. 

8.  As  applying  to  lease  containing  no  pro« 
▼Islons  eltker  reserving  or  irrantlns  to  lesseo 
rlvht  to  remove  buildingrs  or  Improvements 
erected  upon  premises,  where  rights  of  third 
parties  have  not  intervened. — West  Coast  1*. 
Co.  vs.  Apfield,  86  Cal.  335,  340,  24  Pac.  Rep. 
993. 

4.  As  applying:  to  case  of  new  mortgage, 
given  pursuant  to  agreement  canceling  old 
note  and  mortgage,  not  including  all  land 
agreed  to  be  mortgaged,  mortgagee  accepting 
same  under  mistaken  notion  that  he  was  get- 
ting lien  upon  all  land  promised  to  be  mort- 
gaged, mortgagers  knowing  that  description 
did  not  embrace  same  and  that  mortgagee  be- 
lieved it  did. — Stevens  vs.  Holman,  112  Cal. 
345,  349,  362,  53  Am.  St.  Rep.  216,  44  Pac.  Rep. 
670. 

8.  As  applying  where  fact*,  show  mutual 
mistake  existed  between  parties  as  to  contract 
between  beneficiaries  under  trust  property  and 
mistake  was  in,  and  as  to,  instrument  itself 
and  relievable  without  prejudice  to  rights  of 
third  parties. — Ward  vs.  Waterman.  85  Cal. 
488,  502,   24   Pac.  Rep.   930. 

0.  As  dearly  specify  Ins  conditions  on  which 
relief  may  be  granted. — Higgins  vs.  Parsons, 
65  Cal.   280.  281,   3  Pac.   Rep.  881. 

7.  As  mnklnv  mistake  of  parties  or  mistake 
of  one  known  to  and  suspected  by  other 
equally  grounds  for  relief. — Gardner  vs.  Cali- 
fornia G.  I.  Co.,  137  Cal.  71.  76,  69  Pac.  Rsp. 
844. 

8.  As  not  conllned  to  relief  In  cases  of 
mutual  mistake. — Capelli  vs.  Dondero,  123  Cal. 
824,  330,  66  Pac.  Rep.  1057.  See  Moore  vs.  Copp. 
119  Cal.  429.  61  Pac.  Rep.  680. 

9.  As  not  containing  all  the  law  with  re- 
spect to  the  correction  of  mistakes  in  courts 
of  equity. — Enos  vs.  Stewart,  13a  Cal.  112,  115. 
70  Pac.  Rep.  1005. 

10.  As    not    Including    party    not    avirrlcTed 

except  in  so  far  as  he  is  voluntary  grantee. — 
Enos  vs.  Stewart,  138  Cal.  112.  166,  70  Pac 
Rep.   1005. 

11.  With  other  sections  of  code  and  with 
1 1866  of  Code  Civ.  Proc.  as  showing  that  con- 
tract  really   agreed   upon   is   regarded  as   one 
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between  parties  to  be  interpreted  acoordins 
to  their  real  Intention,  as  provingr  and  as  not 
making  further  revisal  thereof  necessary. — 
Gardner  vs.  California  O.  L  Co.,  187  Cal.  71, 
75,  69  Pac.  Rep.  844. 

15.  Party  MTVrte^ed  in  sense  of  statute 
means  one  whose  pecuniary  interest  is  affected 
by  mistake  and  as  includlngr  one  who  pays 
value  for  land  which  by  mistake  was  omitted. 
— Enos  vs.  Stewart,  188  Cal.  112,  116,  70  Pac. 
Rep.  1006. 

18.  Statute  only  slveii  effect  to  where  it 
clearly  appears  that  loner-established  princi- 
ple was  intended  to  be  overthrown. — Enos  vs. 
Stewart,  138  Cal.  112,  116.  70  Pac.  Rep.  1006. 
See  In  re  Estate  Mills.  137  Cal.  298,  92  Am. 
St.   Rep.   176,  70  Pac.  Rep.  91. 

14.  CESTUI  QVVi  TRUST  AS  BONA  FIDB 
PURCHASER. — Cestui  que  trust  to  whom  lands 
are  conveyed  by  trustee  cannot  defend  as  bona 
flde  purchaser  without  notice  where  there  is 
mistake  in  trust  deed. — Le  Roy  vs.  Piatt,  4 
Paige  Ch.   (N.   Y.)    77.   82. 

IB.  FORM  OF  RELIEF. — Form  fa  which  re- 
lief will  be  vlvem  when  mistake  in  particular 
material  is  established  necessarily  depends 
upon  circumstances  of  particular  case,  courts 
of  equity  havingr  wide  discretion  in  such 
matters,  their  object  being  to  give  parties 
same  beneficial  result  which  would  have  flowed 
from  agreement  had  mistake  never  existed. — 
Lestrade  vs.  Barth.  19  Cal.   660.  674. 

16.  FRAUD  —  How  far  material.  —  Fact  of 
actual  fraud  is  generally  Immaterial  in  cases 
of  this  nature,  the  mistake  of  parties,  or  the 
mistake  of  one  known  to  or  suspected  by  the 
other,  is  equally  ground  for  relief. — Gardner 
vs.  California  G.  L  Co.,  137  Cal.  71,  76,  69 
Pac.  Rep.  844. 

17.  Inferred — from  what. — Fraud  sufficient 
to  sustain  Judgment  for  reformation  of  in- 
strument is  such  as  may  be  inferred  from 
failure  to  correct  mistake  known  to  defend- 
ant or  suspected  by  him  at  the  time  of  execu- 
tion of  the  instrument. — Wilson  vs.  Moriarty. 
88  Cal.  207,  212,  26  Pac.  Rep.  86.  See  Higglns 
vs.  Parsons,  65  Cal.  280,  3  Pac.  Rep.  881;  Cleg- 
horn  vs.  Zumwalt,  88  Cal.  166,  166,  28  Paa 
Rep.  294. 

18.  INTENTION. — Duty  of  ooart  to  iBanlre 
what  instrument  was  intended  to  mean  and 
what  were  intended  to  be  its  legal  conse- 
quences, as  equity  conforms  instrument  to  the 
agreement  of  the  parties. — Ward  vs.  Water- 
man, 86  Cal.  488,  601.  24  Pac.  Rep.  930. 

19.  iBBtrnmemt  reformed  upon  Kromtd  of 
mistake  as  well  as  fraud  so  as  to  carry  out 
express  intention  of  the  parties  when  same 
can  be  gathered  from  instrument. — ^Wagen- 
blast  vs.  Washburn.  12  Cal.  208,  212;  Hayford 
vs.   Kocher,   66   Cal.    389,   390,   4   Pac.   Rep.    860. 

20.  Judicial  correction  of  coBffemed  clerical 
mistakes  in  description  of  premises  is  merely 
carrying  out  intention  of  the  parties,  and  con- 
fers no  new  rights. — Saving  &  L.  Soc.  vs. 
Meeks.  66  Cal.  371,  373,  6  Pac.  Rep.  624.  See 
Hayford  vs.  Kocher.  66  Cal.  389.  4  Pac.  Rep. 
350. 

ai.     INTEREST      OF      PARTIES — Several. — 

Where  interests  are  several  and  not  joint,  and 


mistake  is  as  to  one  Interest  and  not  as  to 
all,  and  affects  only  two  parties,  principle  that 
in  order  to  warrant  revision  or  reformation 
of  contract  mistake  must  not  only  be  mutual 
but  one  which  is  common  to  all  parties  who 
executed  it,  does  not  apply,  as  mistake  is  com- 
mon to  parties  interested  in  that  particular 
interest,  whether  others  have  notice  of  it  or 
not. — Ward  va  Waterman,  86  CaL  488,  601,  24 
Pac.  Rep.  930. 

22.  Declaration  of  trust  which  is  several 
and  not  Joint  may  be  reformed  as  to  separate 
Interests  of  parties  without  Joining  all  in 
complaint. — Ward  vs.  Waterman,  86  Cal.  488, 
600,  24  Pac.  Rep.  930. 

II.     WHEN  GRANTED  OR  REFUSED. 

28.  E4IUITABLB  RELIEF— GcBeral  rule  as 
to  mrmmt  of* — Equity  will  correct  ^rror  In  aay 
■laterlal  partlcalar  of  written  agreement 
either  executory  or  executed  so  as  to  make 
instrument  conform  to  intention  of  partiea 
no  matter  whether  error  is  in  Insertion  or 
omission  of  material  stipulation  or  In  any  in- 
accurate description  of  subject-matter,  or 
whether  error  is  result  of  fraud  of  one  of  par- 
ties, or  Is  committed  under  mutual  mistake 
contrary  to  intention. — Lestrade  vs.  Barth,  19 
Cal.   660,  672. 

S4.  Oroamda  apom  whlck  based. — ^WIU  com- 
pel parties  to  perform  their  agreennents  when 
fairly  entered  into  according  to  their  terms, 
but  it  has  no  power  to  make  agreement  for 
parties  and  then  compel  them  to  execute  same. 
—Hunt  vs.  Rhodes,  26  U.  a  (1  Pet.)  1,  14, 
bk.  7  Lu  ed.  27. 

25.  IVIU  correct  mistake  in  written  instru- 
ment only  in  furtherance  of  Justice  and  to 
prevent  fraud  or  some  injustice. — Enos  vs. 
Stewart.   138   Cal.  112,  114,   70  Pac.   Rep.   lOOS 

26.  By  aiding  and  correcting  mistakes  in 
execution  of  instruments  and  powers  where 
party  seeking  relief  stands  upon  some  equity 
superior  to  that  of  party  against  whom  he  asks 
it. — Enos  vs.  Stewart,  138  CaL  112.  114,  70  Pac. 
Rep.  1006. 

27.  So  as  to  produce  conformity  of  instru- 
ment to  agreement,  where  Instrument  is 
drawn  and  executed  and  professes  or  is  in- 
tended to  carry  into  execution  agreement 
whether  in  writing  or  by  parol  previously  en- 
tered into,  but  which  by  mistake  of  drafts- 
man either  as  to  fact  or  law  does  not  fulfil 
or  which  violates  manifest  intention  of  the 
parties  to  the  agreement. — Hunt  vs.  Rhodes, 
26  U.  S.  (1  Pet)  1,  18,  bk.  7  L.  ed.  27. 

28.  Not  bound  to  accept  statement  of  de- 
fendant on  trial  for  purpose  of  determining 
whether  instrument  expressed  intention  of 
parties  or  whether  description  Inserted  was 
by  reason  of  mutual  mistake  or  fraud,  neither 
is  it  concluded  by  fact  that  plaintiflf  examined 
instrument  before  delivery,  and  if  It  is  satis- 
fled  by  all  evidence  that  notwithstanding  such 
examination  plaintiffs  did  not  understand  its 
terms  and  were  not  aware  that  it  failed  to 
convey  what  they  were  entitled  to.  it  was 
authorized  to  find  that  it  was  accepted  by 
them  under  mistake. — Sullivan  va  Moorhead, 
99  Cal.  167.  160,  33  Pac.  Rep.  796. 

39.     RIGHT   TO   RELIEF— Docs  mot   depead 
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on  fact  whether  party  seeking:  to  have  It  re« 
vised  migrht  have  discovered  mistake  before 
elsningr. — Hlgrgrins  vs.  Parsons,  65  CaL  280»  281, 
3  Pac.  Rep.  8S1. 

30.  Fact  that  plaintiff  had  read  Instrument 
will  not  prevent  court  from  findlngr  that  It 
was  made  under  mistake  where  evidence  Is 
sufficient  to  satisfy  It  that  deed  did  not  ex- 
press Intention  of  the  parties. — Sullivan  vs. 
Moorhead,  99  Cal.  167,  161,  83  Pac.  Rep.  796. 
See  HlgTfflns  vs.  Parsons,  66  Cal.  280,  8  Pac. 
Rep.  881. 

81.  Bxteada  asainst  mistake  apparent  vp«m 
face  of  deed  not  required  to  be  shown  by 
parol  evidence. — Wasrenblast  vs.  Washburn,  12 
Cal.  208,  212.  See  Jackson  ez  d.  Smith  vs. 
Marsh,  6  Cow.   (N.  Y.)  281. 

82.  Asaliuit  mistake  In  conveyance  of  Tal- 
nable  water-rlvhtsf  where  consideration  paid 
was  only  for  rl^ht  of  way  it  was  mistake  on 
part  of  defendant  of  which  plaintiff  knew. — 
South  Tule  I.  D.  Co.  vs.  Klnff.  144  Cal.  460, 
454,  77  Pac.  Rep.  1032. 

88.  Asalnst  mistake  In  deacrlptlon  of  prop* 
erty  la  deed,  in  equity  so  as  to  give  effect  to 
intention  of  parties. — Kocher  vs.  Hay  ford.  69 
Cal.   316,  318. 

84.  Asalnst  mistake  of  svrveyor  in  dlvld- 
ingr  land  contrary  to  intention  of  parties  as  to 
make  deed  conform  to  such  Intentions. — Ca- 
pelll  vs.  Dondero,  123  Cal.  324,  328,  66  Pao. 
Rep.  1057. 

85.  Asalnet  mortvase  ezecnted  by  married 
woman  upon  her  separate  estate  duly  acknowl- 
edgred  accordlngr  to  law,  where  mistake  is 
confessed,  as  object  and  policy  of  law  relatingr 
to  separate  estate  of  married  woman  are  not 
controverted  or  questioned  thereby. — Saving:  ft 
Lt.  Soc.  vs.  Meeks.  66  Cal.  371,  373,  6  Pac.  Rep. 
624.     See  Hamer  vs.  Medsker,  60  Ind.  418. 

ac  Dlstlnrnlaklnvs  Barrett  vs.  Tewksbury, 
9  Cal.  18,  14,  upon  grround  that  it  was  a  case  to 
compel  married  woman  to  acknowledgre  con- 
veyance of  her  separate  estate,  and  Leonis  vs. 
Liazzarovlch,  66  Cal.  62,  upon  srround  that  It 
was  a  case  In  which  deed  of  married  woman 
was  sougrht  to  be  reformed  by  making:  it  in- 
clude other  lands  than   those  conveyed. 

87.  Asalnst  party  pnrckaslns  after  notice 
•f  mlatakc  under  Judgrment  recovered  agralnst 
origrinal  vendor,  where  mistake  was  In  con- 
veyance of  wrong:  lot,  and  purchasers  subse- 
quently sold  same  In  payment  of  antecedent 
debt,  making:  same  mistake,  where  orIg:Inal 
8:rantee  subsequently  Joined  in  deed  to  com- 
plainants to  correct  error. — Qouverneur  vs. 
Titus.  6  Palg:e  Ch.   (N.  Y.)   347.  351. 

38.  Equity  will  decree  reformation  of  deed 
In  favor  of  purchaser  for  valuable  considera- 
tion as  ag:alnst  heirs  so  as  to  make  it  convey 
land  Intended. — Enos  vs.  Stewart,  133  Cal.  112, 
114,  70  Pac.  Rep.  1005. 

39.  Not  denied  on  ground  of  neglect  to  g:lve 
ordinary  intention  to  reading:  of  document  by 
notary  public  as  would  enable  plaintiff  to 
understand  its  contents,  where  there  is  mis- 
take known  or  suspected  by  defendant,  the 
lessee. — ^Wilson  vs.  Moriarty,  88  CaL  207,  218, 
26  Pac  Rep.  85. 

40u    Dlstlnsnlsklnsi     Hawkins  ra.  Hawkins, 


60  Cal.  658,  case  of  false  representations,  and 
was  not  case  of  mistake;  Metropolitan  L.  As* 
soc.  vs.  Eche,  75  Cal.  513,  17  Pac.  Rep.  675,  case 
to  reform  bond  on  g:round  of  mutual  mistake, 
but  It  was  found  there  was  no  mistake  on 
plaintiff's  part,  and  no  averment  or  pretense 
of  plaintiff's  knowIedg:e  or  suspicion  of  any 
mistake. 

41.  Where  mistakes  are  confessed. — Sav- 
ing: &  Lt.  Soc.  vs.  Meeks,  66  CaL  371,  373,  6  Pac 
Rep.   624.    ■ 

42.  Where  mistake  exists*  not  In  Inatm- 
mentf  which  is  intended  to  g:lve  effect  to  ag:ree- 
ment,  but  in  agreement  itself,  and  clearly 
proved  to  have  been  result  of  Ignorance  of 
some  material  facts. — ^Hunt  vs.  Rhodes,  26  U. 
&   (1  Pet)   1,  13,  bk.   7  L.  ed.  27. 

48.  Wkere  mistake  was  mntnal  in  contract 
for  exchange  of  real  estate,  and  was  Indefinite 
in  referring  to  encumbrances  in  not  stating 
what  kind  or  giving  their  terms. — Kee  vs. 
Davis.  137  CaL  466,  458.  70  Pac.  Rep.  294. 

44.  Where  mistake  relates  to  time  of  agree- 
meat  and  not  merely  to  time  of  carrying  out 
of  agreement,  even  if  cause  of  action  must 
relate  solely  to  condition  and  understanding, 
of  parties  at  time  of  execution  and  delivery 
of  deed,  case  being  within  section  where  it  is 
known  or  suspected  although  there  may  be 
prior  mutual  mistake,  rights  of  third  parties 
not  intervening. — Cleghorn  vs.  Zumwalt,  88 
CaL  155,  168,  28  Pac  Rep.  294. 

45.  Where  defendant  knows  that  written 
Instrument  does  not  tmly  express  agreement 

of  parties,  and  also  that  In  only  respect  in 
which  it  Is  sought  to  have  It  reformed;  that 
plaintiff  at  time  of  signing  it  supposed  that 
it  did  truly  express  said  agreement;  as  con- 
stituting mistake  of  one  party  which  other 
at  time  knew  or  suspected. — HIgglns  vs.  Par- 
sons, 66  CaL   280,  281,  8  Pac.  Rep.  881. 

46.  Where  parties  have  failed  to  express 
Intention  in  making  of  instrument,  upon 
proper  showing  of  facts,  where  same  can  be 
done  without  prejudicing  rights  of  third  par- 
ties acquired  in  good  faith  and  for  value. — 
West  Coast  L.  Co.  vs.  Apfleld,  86  CaL  886,  340, 
24  Pac.  Rep.   993. 

47.  Where  mlnor^  throngph  advice  of  connselt 
was  told  that  order  of  oonrt  only  gave  vsc  of 
property  coming  through  her  mother  during 
her  minority,  and  that  upon  becoming  of  age 
same  would  be  divided  with  brothers  and  sis- 
ters, defendant  being  Informed  at  time  of  exe- 
cution of  deed  and  payment  of  purchase  money 
that  plaintiff's  Interest  was  more  than  one 
fifth  of  mother's  interest,  deed  conveying  "all 
Interest,  whatever  It  might  be,"  instead  of 
one  fifth,  as  Intended. — Cleghorn  vs.  Zumwalt, 
83  CaL  155.  167,  23  Pac.  Rep.  294. 

As  to  power  of  court  to  constmo  letter  as 
constituting  a  contracty  see  Ellis  vs.  Crawford, 
39  CaL  623,  627. 

48.  TIMES.  —  Revision  and  reformation  of 
mortgage  decreed  before  foreclosure  so  as  to 
express  intention  of  parties  when  it  was  exe- 
cuted, where  through  mistake  of  scrivener  in 
drafting  same,  mortgage  included  more 
property  than  was  intention  of  mortgagers  to 
give  as  security. — San  Jose  R.  Co.  vs.  San  Jose 
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L.  &  W.  Co..  1J2  Cal.  682,  584.  64  Pac.  Rep. 
1097. 

48.  'When  refused. — Agreement  not  founded 
on  mistake  of  any  material  fact,  executed  in 
strict  conformity  with  Itself,  will  not  be  re- 
lieved against  in  equity  by  decreeing  another 
F.ecurlty  to  be  given  not  only  different  from  that 
which  has  been  agreed  upon,  but  which  has  been 
deliberately  considered  and  rejected  by  parties 
seeking  relief;  neither  will  it  treat  cases  as 
:f  such  other  security  had  been  in  fact  agreed 
upon  and  executed. — Hunt  vs.  Rhodes.  26  U. 
a  (1  Pet.)  1.  14,  bk.  7  L.  ed.  27. 

50.  Court  will  not  vramt  relief  when  clause 
against  which  relief  is  sought  has  not  been 
omitted  through  mistake,  but  which  ought  as 
matter  of  propriety  to  be  Inserted,  as  court 
will  not  ameliorate  or  make  agreements  for 
parties. — The  Thompsonville  S.  Mfg.  Co.  vs. 
Osgood,   26  Conn.  16. 

61.  Court  will  not  reform  will  nor  make  It 
so  that  it  will  comply  with  law.  even  though 
deceased  may  have  intended  to  convey  prop- 
erty, but  did  not  do  so.  especially  In  favor  of 
party  paying  nothing,  as  against  lawful  heir. 
— Enos  vs.  Stewart.  188  CaL  112.  114.  70  Pac. 
Rep.  1006. 

82.  SAME  —  MISTAKE  OF  L.AUV.  —  Mlfltak« 
of  law  ae  to  leval  efleet  of  terms  of  deed  will 
not  be  relieved  against,  especially  where  It  is 
not  averred  that  language  of  the  deed  is  not 
that  intended  to  be  used. — Burt  vs.  Wilson,  28 
Cal.  631.   632.  637,  87  Am.  Dec.   142. 

As  to  when  courts  of  eqalty  will  relievo 
avalnst  mistake  of  law^  see  note  26  U.  S.  (1 
Pet.)  1.  bk.  7  L.  ed.  27. 

63.  Contract  entered  into  by  parties  upon 
faith  on  basis  of  decision  of  court  will  not  be 
relieved  against  upon  ground  of  mistake  by 
reason  of  subsequent  decision  of  court  setting 
it  aside. — Kenyon  vs.  Welty,  20  Cal.  687,  642, 
81  Am.  Dec.  137. 

64.  Relief  will  not  toe  granted  where  money 
was  paid  under  mistake  of  law.  not  of  fact- 
Smith  vs.  McDougal.  2  Cal.  686.  687. 

65.  Unless  accompanied  with  special  cir- 
cumstances, such  as  misrepresentation,  undue 
influence,  or  misplaced  confidence,  constitutes 
no  ground  of  relief. — Kenyon  vs.  Welty.  20 
Cal.  687.  641,  81  Am,  Dec.  178.  See  Goodenow 
vs.  Ewer,  16  Cal.  461.  76  Am.  Dec.  640;  Hunt 
vs.  Rhodes.  26  U.  B.  (1  Pet.)  1,  16.  bk.  7  Lu 
ed.   27. 

56«  Plain  and  acknowledged  mistake  In  law 
is  not  beyond  reach  of  equitable  relief. — Hunt 
vs.  Rousmanler's  Administrators,  21  U.  S.  (8 
Wheat.)   174.  215.  bk.  6  L.  ed.  174. 

III.     REMEDIES,      PLEADING     AND      PRAC- 
TICE. 

OT.  COMPtAINT— AVERMENTS  IN— IVHBN 
SUFFICIENT. — Complaint  should  aver  that 
defendant  is  not  only  able  to  take  unconscion- 
able advantage  of  erroneous  contract,  but  Is 
meditating  it.  and  should  embody  both  de- 
fective instrument  and  real  agreement. — The 
Thompsonville  S.  Mfg.  Co.  vs.  Osgood.  26 
Conn.  16. 

fiS.  Averment  In  action  to  reform  agree- 
trcnt    for    sale    of   real    property    "that    parties 


to  said  memorandum  and  agrreement  Intended 
to  insert  therein  description  .  .  .  but  by 
mistake  in  drawing  said  memorandum  .  .  . 
description  of  said  lot  or  personal  property 
was  therein  set  forth  incorrectly."  mentioning 
particulars  and  stating  definitely  mistake 
and  how  it  was  made,  is  sufficient  in  ab- 
sence of  demurrer  thereto  to  show  that  mis- 
take was  mutual  mistake  of  parties. — Newton 
vs.  Hull.  90  Cal.  487.  496.  27  Pac.  Rep.  429. 

69.  Ordinary  complaint  in  ejectment  in  an- 
swer to  which  defendants  deny  plalntifT's  own- 
ership, and  one  of  defendants  by  cross  com- 
plaint set  out  contract  for  deed  and  alleged 
that  by  mistake  such  agreement  did  not  cor- 
rectly describe  premises  so  to  be  conveyed  and 
that  at  time  of  its  execution  intended  that 
premises  described  should  Include  whole  of  land, 
if  same  was  omitted  by  mistake,  and  asking 
for  reformation  of  same,  sufllcient  in  absence 
of  demurrer. — Peasley  vs.  McFadden,  68  CaL 
611,  614.  616,  10  Pao.  Rep.  179. 

60.  Which  avers  that  party  at  time  of  ac- 
cepting deed  supposed  that  It  conveyed  only 
one  undivided  half  of  property,  and  also  thst 
party  "knew  at  the  time  of  such  acceptance 
that  plaintiff  also  supposed  that  said  deed  de- 
scribed and  conveyed  only  one  undivided  half 
of  said  homestead  property"  sufljciently  brings 
case  within  provisions  of  section. — Holt  va 
Holt.  120  Cal.  67,  69.  52  Pac.  Rep.  119.  See 
Cleghorn  vs.  Zumwalt.  88  Cal.  166,  158.  28 
Pac.  Rep.  294. 

61.  Which  shows  upon  its  face  mutual  in- 
tention to  establish  a  trust  which  it  is  sought 
to  reform  and  that  by  oversight  of  the  par- 
ties undertaking  to  see  it  carried  out  instru- 
ment failed  to  correctly  state  true  intention  of 
the  parties. — Ward  vs.  Waterman,  85  CaL  488. 
600,  24  Pac.  Rep.  930. 

da.  InsnUlclent.  —  Allegation  of  mistake  by 
knowingly  and  wilfully  misrepresenting  facts, 
and  asking  modification  of  agreement  and  de- 
cree upon  ground  that  instrument  was  signed 
under  mistake  of  law  with  regard  to  legal 
meaning  and  effect  of  instrument,  believing 
that  Interest  mentioned  therein  was  to  be 
paid  out  of  dividends  declared  out  of  stock, 
will  not  be  suflflclent  to  entitle  court  to  re- 
form instrument  In  absence  of  allegation  of 
undue  Influence  or  fraud  or  misrepresentation, 
— Loftus  vs.  Fischer,  106  CaL  616.  618.  39  Pac. 
Rep.  1064. 

63.  Not  suflScient  to  aver  in  general  terms 
that  conveyance  was  fraudulent,  but  facts  and 
circumstances  constituting  alleged  fraud  must 
be  set  forth. — Castle  vs.  Bader,  23  Cal.  75.  77, 
See  Kinder  vs.  Macy.  7  CaL  206. 

64.  General  charge  of  accident^  mistake,  or 
fmnd  is  InsufBcient,  although  plaintiff  is  not 
bound  to  set  forth  all  minute  facts  constitut- 
ing grievance  of  which  he  complains,  general 
certainty  in  this  matter  being  all  that  is  re- 
quired, although  where  fraud  is  relied  upon 
facts  constituting  fraud  must  be  charged  in 
the  complaint. — Kent  vs.  Snyder,  SO  CaL  666. 
673.  See  Capuro  vs.  Builders'  Ins.  Co..  39  CaL 
123.  125. 

66.  CROSS  COMPLAINT  BY  DEFENDANT 
In  action  to  recover  possession  of  property 
seeking   to  correct     description     in     deed  on 
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firround  of  mutual  mistake  of  grantor  and 
grantee  in  each  instance,  in  describing:  land 
conveyed,  cannot  be  sustained  in  absence  of 
evidence  showingr  that  defendants  or  any  one 
of  grantees  had  knowledge  of  such  alleged 
mistake,  while  evidence  shows  that  present 
owners  of  land  conveyed  by  defendant  sup- 
posed that  land  Included  was  property  of 
plaintiffs. — Eureka  vs.  Gates,  137  Cal.  89,  93, 
68  Pac  Rep.  850. 

ee.— FINDINGS  —  SUFFICIBNCY  OF.— Find- 
Inir  by  court  of  trmnd  practisi^  in  obtaining 
execution  of  deed  where  gravamen  of  com- 
plaint is  fraud  practised  In  obtaining  execu- 
tion of  Instrument,  coupled  with  additional 
averment  that  defendant  wholly  neglected  to 
comply  with  terms  and  conditions  upon  which 
it  was  executed,  is  sufficient  to  Justify  him  in 
seeking  same  to  be  set  aside  as  canceled  and 
not  to  reform  deed  so  as  to  make  it  express 
Intention  of  the  parties. — Olivas  vs.  Olivas,  61 
Cal.   382.  386. 

97*  Finding  of  coart  denying  relief  from 
mortgage  on  ground  of  mistake,  when  owing 
to  mistake  of  scrivener  in  description  deed 
Included  more  than  intended,  from  fact  that 
plaintiffs  and  their  assignors  had  no  knowl- 
edge or  notice  of  mistake,  as  such  fact  is  im- 
material, where  notes  given  securing  mort- 
gage were  non-negotiable,  and  were  trans- 
ferred by  assignment  after  maturity,  and 
plaintiffs  as  assignees  took  subject  to  all  equi- 
ties and  defenses  which  could  be  urged  against 
original  payee. — San  Jose  R.  Co.  vs.  San  Jose 
Lu  &  W.  Co.,  132  Cal.  582,  584.  64  Pac.  Rep.  1097. 
See  St.  Louis  Nat.  Bank  vs.  Gay,  101  Cal.  286, 
35  Pac.  Rep.  876. 

68.  PARTIES. — Notary  mot  necessary  party 
defemdnmt  to  action  to  reform  certificate  of  ac- 
knowledgment executed  by  married  woman 
upon  execution  of  mortgage  on  separate  estate. 
— Hutchinson  vs.  Alnsworth,  73  Cal.  452,  454, 
2  Am.  St.  Rep.  823,  15  Pac.  Rep.  82. 

rv.     EVIDENCE. 

80.     CREDIBILITY  AND  SUFFICIENCY  OF. — 

Where  evidence  tends  to  prove  fraud  or  mis- 
take, standing  alone  and  uncontradicted  is  suf- 
ficiently clear  and  convincing,  court  will  not 
revise  Judgrment  on  ground  that  it  is  contra- 
dicted by  other  evidence,  as  right  to  pass  upon 
its  credibility  Is  not  vested  In  court. — Jarnatt 
vs.  Cooper,  59  Cal.  703,  706. 

70.  EVIDENCE  "WARR ANTING  REFORMA- 
TION OF  DEED  must  be  clear  and  convincing, 
not  loose,  equivocal,  or  contradictory,  leaving 
estate  open  to  doubt. — Capelli  vs.  Dondero,  123 
Cal.  324,  328,  55  Pac.  Rep.  1057;  South  Tule  I. 
D.  Co.  vs.  King,  144  Cal.  450,  456,  77  Pac.  Rep. 
1032;  Jarnatt  vs.  Cooper,  59  Cal.  703,  706; 
Hutchinson  vs.  Alnsworth.  73  Cal.  452,  467,  2 
Am.  St.  Rep.  823,  15  Pac.  Rep.  82. 

71.  Clear,  satisfactory,   and   free   from   rea- 


sonable   doubt. — Cox    vs.    Woods,    67    Cal.    317, 
7  Pac.  Rep.  722. 

72.  Clear  and  convincing,  leaving  no  room 
for  doubt. — Cox  vs.  Woods,  67  Cal.  317,  7  Pac. 
Rep.  722.  See  Gillespie  vs.  Moon,  2  John.  Ch. 
(N.  Y.)  585,  7  Am.  Dec.  559;  Mead  vs.  West- 
chester F.  Ins.  Co..  64  N.  Y.  454.  455;  Hearne 
vs.  New  Eng.  Mut.  Ins.  Co.,  87  U.  S.  (20  Wall.) 
488,  490.  bk.  22  L.  ed.  395. 

73.  Such  as  would  clearly  establish  prima 
facie  case. — Jarnatt  vs.  Cooper,  59  Cal.  703, 
706. 

74.  RULES  AS  TO  SUFFICIENCY  OF  EVI- 
DENCE are  for  guidance  of  trial  court,  and 
are  not  controlling  upon  supreme  court  where 
findings  find  support  in  evidence,  as  latter 
court  cannot  enter  upon  examination  of  evi- 
dence to  determine  where  preponderance  lies, 
neither  can  it  decide  as  to  weight  of  evi- 
dence where  there  is  conflict. — Capelli  vs.  Don- 
dero. 123  Cal.  824,  328,  56  Pac.  Rep.  1057.  See 
Ward  vs.  Waterman,  86  Cal.  488,  502.  24  Pac. 
Rep.  930. 

70.  PAROL  EVIDENCE — General  rule  a« 
to  admissibility  of. — Parol  evidence  is  not  ad- 
missible to  vary  a  written  agreement  by  in- 
corporation of  the  new  term  where  mistake 
is  not  averred  in  the  answer  and  agreement 
has  been  put  in  evidence  without  regard  to 
the  mistake. — Plerson  vs.  McCahiU,  21  Cal.  122, 
128. 

76.  Exceptions. — Parol  evidence  admissible 
to  contradict  or  vary  terms  of  written  in- 
strument which  through  mistake  does  not  ex- 
press intention  of  the  parties  or  contain  real 
contract  between  them. — Kee  vs.  Davis.  137 
Cal.  466,  458,  70  Pac.  Rep.  294. 

77.  To   prove   mistake   and   how   It  arose. — 
Capelli   vs.  Dondero,  123  Cal.  324,  330,  56  Pac 
Rep.    1067. 

78.  To  show  fraud  or  mistake  in  deed  or 
contract  in  writing  effect  of  which  Is  not  to 
carry  out  Intention  of  parties. — Wagenblast 
vs.  Washburn,  12  Cal.  208,  212;  Isenhoot  vs. 
Chamberlain,  69  Cal.  630,  637. 

79.  To    make    it    speak    Intention    of    par- 
ties.— Isenhoot    vs.    Chamberlain,    69    Cal.    630 
637.      See    Plerson    vs.    McCahlll,    21    Cal.    122; 
Murray    vs.    Dake,    46    Cal.    644;    Shughart    vs. 
Moore,  78  Pa.  St.  469. 

80.  Where  mistake  has  been  made  and  ob- 
ject is  to  correct  it. — Plerson  vs.  McCahlll,  21 
Cal.   122,  128. 

81.  DECLARATIONS — Made  by  grantor  and 
his  conduct  in  fencing  in  lot  and  location  of 
his  own  buildings  and  an  agreement  as  to  the 
partition  wall  between  lots,  clearly  showing 
mistake  on  the  part  of  the  parties  as  to  the 
location  of  the  lines  of  the  lot  and  affecting 
description  of  the  premises,  are  admissible  to 
show  mistake. — Lestrade  vs.  Barth,  19  Cal. 
660,    675. 


§  3400.  PRESUMPTION  AS  TO  INTENT  OP  PARTIES.  For  the  purpose  of 
revising  a  contract,  it  must  be  presumed  that  all  the  parties  thereto  intended  to 
make  an  equitable  and  conscientious  agreement. 

History:    Enacted  March  21,  1872. 
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1.  Applied,  cited,  coostnied,  referred  to,  etc 

2.  Mortgage — Decreed    to    express    intention    at 

time    when   made. 


1.     Applied,     eitedf     eonatraedy    referred     tOy 

etc..   In:     San  Jose   R.   Co.   vs.   San  Jose   Ij.   ft 
W.    Co..    132   Cal.    682,    584,   64    Pac.   Rep.    1097 


(construed  and  applied  with  other  sections  of 
code). 

3.  Mortsase  decreed  so  as  to  express  In- 
tention of  parties  at  time  of  Its  execution 
before  foreclosure  of  same. — San  Jose  R.  Co. 
vs.  San  Jose  L.  &  W.  Co.,  182  Cat  682,  684, 
64   Pac   Rep.   1097. 


§  3401.  PRINCIPLES  OF  BEVISION.  In  revising  a  written  instrument,  the 
court  may  inquire  what  the  instrument  was  intended  to  mean,  and  what  were  in- 
tended to  be  its  legal  consequences,  and  is  not  confined  to  the  inquiry  what  the 
language  of  the  instrument  was  intended  to  be. 

History:  Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  Construed  with  reference  to  application. 

3.  Commissioners'  note. 
4, 5.  Court — Power  of — Intention. 

6.  Several  separate  agreements — How  revised. 


1.  APPLIBD,  CITED,  CONSTRVKD,  RB- 
FERRBD  TO,  etc.,  in:  Ward  vs.  Waterman, 
86  Cal.  488,  601,  24'  Pac  Rep.  980  (construed 
and  appUed):  San  Jose  R.  Co.  vs.  San  Jose  L. 
&  W.  Co.,  182  Cal.  682,  684,  64  Pac  Rep.  1097 
(construed  and  applied  with  other  sections). 

3.     CONSTRUED    WITH    OTHER    SECTIONS 

as  applying  to  reformation  of  mortgase  so  as 
to  express  intention  of  parties  at  time  of 
execution  before  declarinf^  foreclosure. — San 
Jose  R.  Co.  vs.  San  Jose  L.  &  W.  Co.,  182  Cal. 
682.  684,  64  Pac.  Rep.  1097. 

S.     COMMISSIONERS'   NOTE   APPENDED   to 

this  section  says:  "This  is  contrary  to  the 
rule  generally  acknowledged  in  the  United 
States,  and  cites  Leavitt  vs.  Palmer,   S  N.   Y. 


19,  61  Am.  Dec  888;  Stoddard  vs.  Hart,  28 
N.  Y.  666;  Hunt  vs.  Rhodes,  26  U.  8.  (1  Pet) 
1,  bk.  7  Ij.  ed.  27;  Hunt  vs.  Rousmanier's 
Admr..  21  U.  S.  (8  Wheat.)  174,  bk.  6  U  ed. 
689,  but  is  sanctioned  by  recent  English  de- 
cision, Walker  vs.  Armstrong,  8  De  C^x,  11 
&   G.   631." 

4.  COURT — POWER  OP. — Co«rt  will  la- 
quire  wkftt  iBstrameiit  wm  iBteaded  to  Hieaa 

and  what  were  intended  to  be  its  legal  con- 
sequences.— Ward  vs.  Waterman,  86  C^aL  488, 
601.    24   Pac.   Rep.    930. 

6.  Equity  will  make  Instrument  conform 
to  agreement  of  parties. — Ward  vs.  Waterman, 
86  Cal.  488,  601.  24  Pac  Rep.  930. 

e.  INSTRUMENT  CONTAINING  SEVERAL 
AND  SEPARATE  AGREEMENTS  of  many  par- 
ties may  be  revised  only  as  to  one  of  those 
agreements  without  bringing  in  any  person  ex- 
cept the  parties  to  that  agreement — Ward  vs. 
Waterman,  86  Cal.  488,  601,  24  Pac  Rep.  930. 


§3402.    ENFOBCEMENT   OF  BEVISED  CONTRACT.   A  contract  may  be  first 
revised  and  then  specifically  enforced. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  422,  held  unconstitutional,  see  history* 
(4  ante. 


1.  Applied,  cited,  construed,  referred  to,  ete. 
2,  3.  Contract — How  interpreted  and  enforced. 
4-6.  Same — Bevised  before  enforced. 

1.  APPLIBD,  CITBD,  COBTSTRUKD,  RB- 
FBRRED  TO,  etc.,  in:  San  Jose  R.  Co.  vs. 
San  Jose  L.  &  W.  Co.,  132  Cal.  682,  584.  64 
Pac.  Rep.  1097  (construed  and  applied  with 
other  sections);  Gardner  vs.  California  G.  I. 
Co.,  137  Cal.  71,  75,  69  Pac.  Rep.  844  (con- 
strued and  applied  with  other  sections  and 
with  81856  Code  Civ.  Proc);  Kee  vs.  Davis, 
137  Cal.  456,  458.  70  Pac.  Rep.  294  (construed 
and  applied). 

2.  CONTRACT — H01¥  HfTERPRESTBD  AND 
ENFORCED. — Coatract  really  asreed  apoa  by 
parties  is  regrarded  as  only  contract  between 
them,  and  will  be  Interpreted  according  to 
their  real  intention  as  proven,  and  It  is  not 
necessary  that  it  be  formally  revised. — Gard- 
ner vs.  California  G.  L  Co.,  187  Cal.  71,  75, 
69  Pac.  Rep.  844. 


8.  Real  intention  of  parties  on  reformation 
of  contract  cannot  be  barred  so  longr  as  con- 
tract remains  in  force,  and  is  not  barred  by 
statute. — Gardner  vs.  California  G.  I.  Co.,  187 
Cal.  71.  75,  69  Pac.  Rep.  844. 

4.  REVISED  BEFORE  ENFORCED.— Coa- 
tnict  may  be  llrat  revised  and  then  specificall/ 
enforced. — Kee  vs.  Davis,  137  Cal.  466,  458,  70 
Pac  Rep.   294. 

6.  Court  will  revise  mistake  in  deed  in 
omittiner  to  state  encumbrances  upon  property 
before  enforcing  contract — Kee  vs.  Davis.  187 
Cal.  456,  458,  70  Pac.  Rep.  294. 

5.  Coveaant  exeented  by  parties  which  does 
not  locate  street  in  position  upon  which  in- 
tended will  not  be  enforced  until  it  is  re- 
formed 80  as  to  express  allegred  Intent  of 
parties. — De  Witt  vs.  Duncan,  46  Cal.  342,  848, 
846. 

Mistake  detennlaed  by  eoait,  how. — See 
Gardner  vs.  California  G.  L  Co.,  187  CaL  71. 
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ARTICLE  V. 

RESCISSION    OF    CONTRACTa 


{3406.    When  rescission  may  be  adjudged. 
1 3407.    Bescission  for  miste^e. 


8  3408.    Court  may  require  party  rescinding  to 
do  equity. 


§  3406.    WHEN  SESCI8SI0N  HAY  BE  ADJUDGED.    The  rescission  of  a  writ- 
ten contract  may  be  adjudged,  on  the  application  of  a  party  aggrieved : 

1.  In  any  ot  the  cases  mentioned  in  section  sixteen  hundred  and  eighty-nine ;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  apparent  upon  its  f ace,  and 
the  parties  were  not  equally  in  fault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  permitting  it  to  stand. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission,  Act  March 
16,  1901,  Stats,  and  Amdts.  1900-1,  p.  422,  held  unconstitutional,  see  history, 
8  4  ante. 


In  GeneraL 

1.    Applied,  dted,  eonstmed,  referred  to, 


etc 


2-10. 


11. 
12, 13. 

14. 

15. 
16-18. 
19-22. 


Construed — ^With  reference  to  applica- 
tion, establishing  rulei,  etc 
Action — Necessity  of. 
Same — Effect  of. 
Consent — Necessity  of. 
Contract — ^When  severable. 
Nature  of  rescission. 
Parol  variation — When  upheld. 

23.  Waiver  of  right. 

n.    Bescission — Grounds  of. 

24.  Duress. 

25-29.    Fraud — As  essential  element — Produc- 
tive of  injury. 
30-36.    Same — Relief,  when  granted. 
87, 38.    Same — What  is  not. 
39-59.    Misrepresentations — Sufficiency  of. 

60.  Same  —  Assessment   lists  —  Effect    of 

furnishing. 

61.  Same— Proposal  to  rescind — Effect  of. 
62-64.    Same — When  granted. 

65-68.     Same — When  insufficient. 
69,  70.    Mistake— As  ground  for  rescission. 
71, 72.    Uudue   influence — Ground   for   rescis- 
sion. 

ni.    Rights  of  Parties. 

73.    General  rule. 
74,  75.    Election  to  rescind — Under  clause  in 

contract. 
76-79.    Vendor — Right  of  action  on  contract 
— How  limited. 

Same  —  Refusing     to     comply     after 
vendee's  breach. 

Same — When  refused. 

Same — Tender  of  performance. 

Purchaser  —  Consideration    of    titlfr— 
No  waiver  of. 

Same — When  entitled  to. 

Same— When  not  entitled. 

Same — Liability  to  pay  under  agree- 
ment— ^When  ceases. 

98.  Same— Offer  to  perform — Necessity  of. 

99.  Same — Adverse   claim   by   stranger- 

Effect  of. 
100-102.     Same — Tender  by  vendee — Effect  of. 
103-110.    Same — How   affected   by   rescission — 

Recovery  of  instalments. 
C  C— 141. 


80. 

81. 
82. 
83. 

84-95. 
96. 
97. 


IV.    When  Decreed  or  Denied. 

111.  Equity — Grounds  of  interference. 

112.  Same — Interference  when  property  in 

another  jurisdiction. 
113,114.    Same — False   representations   and   in- 
adequacy of  price. 
115.    Same — Subsequent   offer  of   perform- 
ance— Effect  of. 
116-129.    When  denied. 

130.    Same — Offer  to  restore — Effect  of. 
131-136.    Same — Laches — Effect  of. 
137-140.    Waiver — When  right  waived. 

L     IN  GENERAL. 

1.  APPLIED,  CITBD,  C01f«TRUBD,  RE- 
FBRRBD  TO,  etc.,  in:  Joshua  Hendy  M.  Works 
vs.  American  S.  B.  Ins.  Co..  86  Cal.  248,  261,  21 
Am.  St.  Rep.  88,  24  Pac.  Rep.  1018  (construed); 
Toby  vs.  Oregon  Pac.  R.  Co.,  98  Cal.  490,  499. 
502,  38  Pac.  Rep.  650  (construed  with  other  sec- 
tions); Kelley  vs.  Owens,  120  Cal.  502,  511.  47 
Pac.  Rep.  369,  62  Id.  797  (construed  with  other 
sections);  Smith  vs.  Blandln,  133  Cal.  441.  443. 
65  Pac.  Rep.  894  (construed  and  applied  with 
other  sections);  Hartwlg  "vs.  Clark.  138  Cal. 
668,  672,  72  Pac  Rep.  149  (construed  and  ap- 
plied with  {1689,  subd.  2);  Donnelly  vs.  Rees, 
141  Cal.  56.  63,  74  Pac.  Rep.  483  (construed  and 
applied  with  other  sections). 

Am  to  hovr  and  nvltlitB  vrkat  time  rlslit  of 
re««lssioa  Hiuat  be  exerclaedy  see  monogrraphlc 
note  74  Am.  Dec.  657. 

Am  to  rcocladlBS  In  equity  vrhere  there  Is  no 
actual  fraudy  acddenty  or  mlatake,  see  mono- 
erraphlc  note  15  Am.  Dec.  572.  and  notes  by 
Robert  Desty,  4  L.  R.  A.  483;  5  L.  R.  A.  152;  6 
L.  R.  A.  836;  11  L.  R.  A.  857;  12  L.  R.  A.  273. 

Am  to  resclasloa  of  contracts  for  irroiis  Inad- 
oqnaey  of  constderatlon»  see  monographic  note 
16  Am.  Dec.  572-576. 

As  to  rescission  of  contract  for  btoss  tir- 
norance  or  mlatake  respcctinir  value  of  prop- 
mrtTf  see  monogrraphlc  note  54  Am.  Rep.  614. 

As  to  vesdaaloB  of  contracts  la  equity  where 
there  la  no  actual  fraud,  accident,  or  mlatake, 
see  monofirraphlc  note  16  Am.  Dec.  572-575. 

As  to  rescission  of  contracts  made  nvlth  heirs, 
reversioners,  and  expectants  in  the  lifetime 
of  the  ancestor,  see  monographic  note  16  Am. 
Dec  672-576. 
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An  to  reactaal«B  of  eoutrmetf  wheiiy  ho^Nr,  and 
by  whom  majr  bo  madoy  see  note  60  Am.  Dec. 
672. 

Aa  to  resdoatoB  of  oale  for  fraud  la  pur« 
chase  oa  (sredlt,  see  monogrraphlc  note  18  Am. 
St.  Rep.  362. 

Aa  to  reactaalon  ^vrhea  advantairo  baa  beea 
taken  of  the  altvatloa  or  coadltloa  of  one  of 
the  parties,  see  monographiQ  note  15  Am.  Dec 
672-575. 

Aa  to  rlirbt  and  eondltlona  of  reaclsaloBy  see 
monosrapblc  notes  by  Robert  Desty*  1  L.  R.  A. 
826;  6  L.  R.  A.  503;  9  L..  R.  A.  607. 

As  to  rlirht  to  reaclnd  contract  irltbont  lla« 
blllCy  for  non-performance,  see  monof^raphlo 
note  by  H.  P.  Farnham,  30  L.  R.  A.  83-73. 

2.  CONSTRUED  AS  APPLYING  to  agreement 
In  divorce  proceedinsrs  and  undue  advantasre 
taken  over  wife  by  husband  whereby  husband 
received  grreat  pecuniary  advantagre  without 
any  corresponding:  advantage  to  wife,  over 
whom  husband  exercised  coercion,  and  moral 
pressure  exercised  over  her  agrgrravated  by 
her  bodily  infirmity. — Dolliver  vs.  Dolliver,  94 
Cal.  642,  646.  648,  80  Pac.  Rep.  4.  • 

3.  As  establishing^  mte  beyond  all  contro- 
versy that  contract  cannot  be  rescinded  when 
it  appears  ithat  consent  would  have  been  griven 
and  contract  entered  into  notwithstanding 
duress,  menace,  fraud,  undue  Influence  or  mfs* 
take  relied  upon. — Oolton  vs.  Stanford,  82  Cal. 
351,  399.  16  Am.  St.  Rep.  137,  23  Pac  Rep.  16. 

4.  Aa  vivlnir  rlirht  to  reaclttd  or  cancel  con- 
tracts generally  for  certain  specific  reasons. — 
Joshua  Hendy.M.  Works  vs.  American  S.  B.  Ins. 
Co.,  86  Cal.  248,  261,  21  Am.  St.  Rep.  33,  24  Pac. 
Rep.  1018. 

5.  As  mandatory  as  to  promptitude  by  party 
claiming  to  'be  defrauded  upon  discovery  of  tkre 
fraud. — Marten  vs.  Burns  Wine  Co.,  99  Cal. 
855.  357,  33  Pac.  Rep.  1107. 

d.  Aa  not  applylns  to  ease  where  vendor 
has  waived  actual  performance  hy  relying 
upon  mere  promise  to  perform,  and  relyingr 
upon  such  promise  has  executed  conveyance 
thereby  vesting  property  in  grantee. — La\^- 
rence  vs.  Gayetty,  78  Cal.  126.  134,  12  Am.  St. 
Rep.  29.  20  Pac.  Rep.  882.  See  Hartman  vs. 
Reed,  50  Cal.  485. 

7.  IVlth  SS  2580,  aeiO,  2617,  2610  of  code  re- 
lating to  return  of  premiums  paid  on  Insurande 
and  Insurer's  right  to  rescind. — Joshua  Hendly 
M.  Works  vs.  American  S.  B.  Ins.  Co.,  86  Cal. 
248,  251,  21  Am.  St.  Rep.  88,  24  Pac.  Rep.  1018.' 

» 

8.  With  i  3408  aa  aatbortslaK  court  to  re- 
a<^lnd  contract  upon  application  of  party  ag- 
grieved, but  fiflvfng  no  rights  to  parties  not  ac- 
corded by  courts  of  equity  prior  to  adoption  of 
the  code. — Toby  vs.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  499,  83  Pac.  Rep.  550.      .  ^ 

0.  With  S§  8407/ 3408  aa  not  anthorlalnff  re- 
aciaalon  where  party  seeking  it  has  hot  exer- 
cised reasonable  diligence  as  provided  Vn 
I  1691. — Toby  vs.  Oregon  Pac  R.  Co..  98  Cal. 
490.  499,  83  Pac.  Rep.  550. 

10.  with  SI  3407,  ^408  aa  not  eatabllahlnir 
any  new  ntle  with  regard  to  equitable  relief 
for  rescission  of  contract. — >Kelley  vs.  Owens, 
120  6kl.-f?0^,  611,  47  PaC  R<«p:  869.  52  Id.  797. 

11.  ACTION  —  NECBSSITY      OF.  —  Contra«*t 


can  bo  reacinded  only  by  one  or  both   of  the 

parties  to  it,  but  when  one  of  parties  having 
right  to  do  so  has  rescinded  in  way  prescribed 
by  law,  and  other  denies  right  or  fact,  former 
is  usually  forced  to  Invoke  aid  of  court  to  se- 
cure fruits  andr  benedta  of  rescission,  but  he 
cannot  escape  consequences  of  failure  himself 
to  take  proper  steps  to  rescind  by  simply  ca.st- 
ing  his  complaint  in  mode  of  bill  of  equity. — 
Kelley  vs.  Owens,  120  Cal.  602,  511,  47  Pac.  Rep. 
S69,  52  Id.  797. 

12.  same: — BFFECT  OF. — ^Action  for  dam- 
asea  for  breach  of  contract  ImpUea  termina- 
tion thereof. — Glassell  tb.  Coleman,  94  Cal.  260. 
266,  29  Pac.  Rep.  508;  Merrill  vs.  Merrill,  10? 
Cal.  287,  290,  35  Pac.  Rep.  768.  37  Id.  392. 

13.  Question  whether  bringing  of  action  re- 
scinds contract  doubted  in  Merrill  vs.  Merrill. 
103  CaL  587,  289,  36  Pac.  Rep.  768,  37  Id.  392, 
court  stating  that  it  was  not  such  a  rescission 
as  extinguished  the  obligation,  as  by  action  be 
afQrms  contract  and  bases  his  right  upon  it — 
Merrill  vs.  Merrill,  103  Cal.  287,  289.  291,  35  Pac 
Rep.  768,  87  Id.  892.  See  Walnwright  vs. 
Weske.  82  Cal.  198,  28  Pac.  Rep.  12. 

14.  CONSENT  —  NECESSITY  OF.  —  Mntnal 
eonaent  of  partlea  is  not  necessary  to  rescis- 
sion of  contract,  aa  either  party  may  rescind 
when  contract  is  given  by  mistake  or  ob- 
tained through  fraud. — Loalza  vs.  Superior 
Court.  85  Cal.  11,  80.  20  Am.  St.  Rep.  197,  9  L.  R- 
A.  376,  sub  nom.  Loalza  vs.  Levy,  24  Pac.  Rep. 
707. 

18.  CONTRACT  —  SEVBRABLE.  —  Contrart 
cannot  be  reacinded  In  part«  and  where  con- 
tract -  is  <  not  aeverable,  and  there  are  good 
grounds  for  Its  rescission,  one  party  is  not  at 
liberty  to  rescind  one  part  of  it  and  leave  resi- 
due In  full  force. — Purdy  vs.  BuUard,  41  Cal. 
444,  448. 

•  Id.  NATURE  OF — ^Reaclaalon  of  contract 
mnat  be  in  toto. — Loalza  vs.  Superior  Court,  SS 
CaL  11,  31,  32,  20  Am.  St  Rep.  197.  9  L.  R.  A 
876,  sub  nom.  Loalza  vs.  Levy,  24  Pac  Rep. 
707.     See  Bohall  vs.  Diller,  41  Cal.  532. 

17.  Parol  asTccment  to  reaclnd  contract  un- 
der seal  ts  good  if  such  parol  agreement  is  ex- 
ecuted.— Green  vs.  Wells,  2  Cal.  584,  583. 

18.  Presumed  from  acts  of  the  partlea. — 
Green  vs.  Wells,  2  Cal.  584,  685. 

10.  ^arol  variation  of  amreemeat  under  seat 
upheld  after  its  execution  for  reason  that  one 
party  will'  riot  be  permitted  to  take  advantage 
of  non-performance  of  that  which  he  pre- 
vented.— ^Mcfdoniftld  vs.  Mountain  T^ke  W.  Co. 
4  Cal.  335.  336.  See  Green  vs.  Wells,  2  Cal. 
684. 

20.  Acted  upon  by  them  Is  not  void  under 
statute '  of  frauds,  as  agreement  contains  no 
proof  with  regard  to  dissolution  of  agree- 
ment or  contract  under  seal  for  sale  of  real 
estate. — Beach  vs.  Covillard,  4  CaL  315,  317. 

21.  Dispensing    with    or    varying    mode   of 
, performance  of  act  covenanted  to  be  done  can- 
not be .  pleaded  In  ,bar  of  action  on  deed  for 
non-performance  of  act  in  manner  prescribed 
-rBeaeh  vs.  CJovflHrd,  .4  Cal.  816,  316. 

•fe2f.     Enforced    under    Indebitatus    assumpstt 
when  agreevhent  hias  been  executed. — Whiting 
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vs.  Heslep,  4  Cal.  327»  380.    Bee  Green  vs.  Wells, 
2  Cal.  584. 

23.  WAIVER  OF  RIGHT. — Circumstances 
held  not  to  amount  to  waiver  of  rlffht  to  re- 
scind where  parties  waited  for  considerable 
timo  after  Judgment  before  grivingr  notice. — 
Wilcox  vs.  Lattin,  itZ  Cal.  688,  595,  29  Pac.  Rep. 
226.  See  Bailey  vs.  Fox.  78  Cal.  389,  896,  20 
Pac  Rep.  868. 

II.     RESCISSION— GROUNDS  OP. 

24.  DURESS. — ^As  to  eftect  of  duress  upon 
contracts,  see  ante  i  1569  and  note. 

25.  FRAUD. — Fraad  la  essential  element  In 
action  to  rescind  contract  upon  ground  of 
fraud,  and  while  it  must  be  coupled  with  loss, 
Injury,  damage,  precise  amount  of  such  dam- 
age is  of  secondary  Importance. — Wainscott  vs. 
Occidental  B.  &  L.  Assoc,  98  Cal.  253,  267,  38 
Pac.  Hep.  88. 

As  to  fraud  in  coiitractSy  see  ante  ||1672- 
1674  and  notes. 

As  to  relief  from  fraud  or  mistake  In  Instru- 
ment, see  monographic  notes  by  Robert  Desty, 
4  L.  R.  A.  483;  6  L.  R.  A.  152;  6  L.  R.  A.  835;  11 
L.  R.  A.  857;  12  L-  R.  A.  273. 

As  to  scttlns  aside  written  Instrument  for 
fraud  and  fraudulent  representations,  see 
monographic  notes  by  Robert  Desty,  11  L.  R.  A. 
66.  96. 

26.  FRAUD  OF  VENDOR  EITHER  AT  TIME 
OF  ENTERING  into  contract  or  by  his  subse- 
quent acts  may  be  ground  for  purchaser's  re- 
scission thereof. — Easton  vs.  Montgomery,  90 
Cal.  307,  816,  25  Am.  St.  Rep.  123,  27  Pac.  Rep. 
280. 

27.  Where  he  acts  promptly  upon  discover- 
ing facts  entitling  him  to  rescind  and  offers  to 
restore  value  received. — Dobinson  vs.  McDon- 
ald, 92  Cal.  33,  37,  27  Pac  Rep.  1098. 

28.  Equity  will  not  set  aside  contract  ob« 
talned  throunrh  fraud  unless  it  be  productive 
of  injury. — Kelly  vs.  Central  Pac.  R.  Co.,  74 
Cal.  667,  662,  6  Am.  St  Rep.  470,  16  Pac.  Rep. 
386. 

29.  Rule  that  equity  will  not  set  aside  con- 
tract obtained  through  fraud  unless  It  Is  pro- 
ductive of  Injury  does  not  apply  to  suits  for 
specific  performance,  as  equity  may  refuse  to 
enforce  contract  which  it  had  not  set  aside. — 
Kelly  vs.  Central  Pac.  R.  Co.,  74  Cal.  667,  662,  5 
Am.  St  Rep.  470,  16  Pac  Rep.  386.  See  111. 
Frisby  vs.  Ballance,  4  Scam.  287,  299,  89  Am. 
Dec.  409;  Taylor  vs.  Merrill,  66  111.  52,  61. 
Miss.  Clement  vs.  Reld,  17  Miss.  642,  643.  N. 
Y.  Seymour  vs.  Delancey,  6  John.  Ch.  222.  S.  C 
Barksdale  vs.  Payne,  Riley  178.  Fed.  Jackson 
vs.  Ashton,  36  U.  8.  (11  Pet)  229,  248,  bk.  9 
L.  ed.  698. 

80.  RELIEF  GRANTED — Affalnst  fraud  in 
dealtnffy  but  not  against  consequences  of  indo- 
lence and  folly,  or  of  careless  indifterence  to 
ordinary  and  accessible  means  of  information. 
— Senter  vs.  Senter,  70  Cal.  619.  624,  11  Pac. 
Rep.  782. 

81.  Where  consent  to  decree  in  divorce 
suit  obtained  through  false  and  fraudulent 
misrepresentations  will  be  relieved  against 
and  reformed. — Senter  vs.  Senter,  70  Cal.  619, 
624,  11  Pac  Rep.  782. 


32.  Where  consent  to  execute  contract  has 
been  obtained  by  fraud  or  undue  influence. — 
Burkle  vs.  Levy,  70  Cal.  250,  254,  11  Pac.  Rep. 
643. 

33.  Where  deed  executed  and  delivered 
through  fraudulent  devices  of  grantee. — Flsli 
vs.  Benson,  71  Cal.  428,  440,  12  Pac.  Hep.  454. 

34.  Where  false  and  fraudulent  representa- 
tions as  to  material  fact  have  prevented  oppo- 
site party  from  seeking  information  which  he 
did  not  possess  and  which  but  for  such  repre- 
sentation he  would  have  obtained. — Senter  vs. 
Senter,  70  Cal.  619,  624,  11  Pac.  Rep.  782. 

36.  False  statement  made  by  plaintiff  to 
eftect  that  he  had  not  sold  property  at  time  he 
offered  to  give  purchasers  stated  sum  for  sur- 
render of  agreement  may  be  such  fraud  prac- 
ticed upon  them  as  entitles  them  to  rescission 
of  contract  to  surrender,  where  It  Is  shown 
that  if  he  had  told  truth  they  would  have  ac- 
cepted sum  In  satisfaction  of  obligation  which 
had  already  matured  in  their  behalf  for  less 
sum. — Dobinson  vs.  McDonald,  92  Cal.  33,  37,  27 
Pac.  Rep.  1098. 

S6.  LEASE  OBTAINED  AT  RENT  FOR 
LESS  THAN  ITS  VALUE,  executed  for  inade- 
quate consideration  from  parties  illiterate  and 
ignorant  and  of  weak  understanding,  unable 
to  read  or  write  or  to  fix  their  attention  or 
understanding  upon  effect  of  legal  documents 
when  read  by  party  of  more  than  ordinary  ca- 
pacity and  shrewd  business  man.  will  be  re- 
scinded and  set  aside  when  obtained  with 
fraudulent  Intent  and  undue  influence. — Wilson 
vs.  Morlarty,  77  Cal.  596,  600,  20  Pac.  Rep.  134. 
See  Richards  vs.  Donner,  72  Cal.  207,  211,  13 
Pac  Rep.  684. 

a7i  IVhat  Is  not.  —  Failure  to  advance 
amount  asreed  upon  by  agent  of  grantee  un- 
authorized at  time  but  subsequently  ratlfled 
by  principal  is  not  such  fraud  as  will  entitle 
other  party  to  rescission  of  contract,  espe- 
cially where  rescission  of  transaction  would 
place  parties  in  better  position  than  they  would 
have  been  under  the  contract,  they  allege,  if 
there  had  been  no  fraud. — Schultz  vs.  McLean, 
98  Cal.  329,  868,  28  Pac  Rep.  1068.  See  Law- 
rence vs.  Gayetty,  78  Cal.  126,  184,  12  Am.  St 
Rep.  29,  20  Pac  Rep.  382;  Perrin  vs.  Lepper,  72 
Mich.  454,  40  N.  W.  Rep.  869. 

88.  To  perform  parol  agreement  made  In 
good  faith,  not  fraud  entitling  party  to  rescind. 
— Feeney  vs.  Howard,  79  Cal.  626,  629,  12  Am. 
St  Rep.  162,  81  Pac.  Rep.  984,  4  L.  R.  A.  826. 
See  Lawrence  vs.  Gayetty,  78  Cal.  126,  181,  12 
Am.  St.  Rep.  29,  20  Pac  Rep.  882.  111.  Perry 
vs.  McHenry,  18  111.  227,  286.  Iowa.  Burden  vs. 
Sheridan,  86  Iowa  126,  14  Am.  Rep.  605.  Mass.. 
Boyd  vs.  Stone.  11  Mass.  842,  848.  N.  Y.  Wheeler 
vs.  Reynolds,  66  N.  Y.  227,  284.  IVls.  Rasdall 
vs.  Rasdall,  9  Wis.  360. 

88.  MISREPRESENTATIONS.— Misrepresen- 
tations as  to  facts  or  effect  of  contract  at  time 
of  its  execution  must  be  made  good. — Tyson 
vs.  Passmore,  2  Pa.  St  122,  44  Am.  Dec.  181. 

40.  As  to  misrepresentation,  see  ante  (1668 
and  note. 

41.  Fact  that  representations  take  form  of 
promise  makes  no  difference. — Newman  vsh 
Smith,  77  Cal.  22,  26,  18  Pac.  Rep.  791. 
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4S.  MISRBPRESEBrTATIOir  ITUST  BE  TN 
BEOABD     TO     SOME     MATTER     T017CHIHO 

which  party  clalmlnsr  to  have  been  deceived 
has  placed  a  known  trust  and  confidence  in 
other,  by  reason  of  his  not  having:  equal  means 
of  knowledgre  with  him  as  to  the  true  condi- 
tions.— Board  Commissioners  vs.  Younger,  29 
Cal.  172.  176. 

48.  Must  be  one  which  other  party,  upon 
irround  of  confidence  or  otherwise,  is  under 
some  legal  or  equitable  obllgratlon  to  disclose, 
and  which  latter  has  rlgrht  to  know,  not  merely 
In  foro  consclentie  but  juris  et  de  jure. — Board 
of  Commissioners  vs.  Younger,  29  Cal.  172,  176. 

44.  Must  be  made  as  to  existinsT  facts  and 
as  to  material  matters  upon  which  party  seek- 
ing to  rescind  has  right  to  rely. — Marriner  vs. 
Dennison,  78  Cal.  202,  211.  20  Pac.  Rep.  886. 
See  Board  Commissioners  vs.  Younger,  29  Cal. 
172,  176;  Colton  vs.  Stanford.  82  CaL  861,  899,  16 
Am.  St.  Rep.  187.  28  Pac.  Rep.  16. 

45.  Material  matter  as  to  existing  fact  as 
distinguished  from  mere  opinion  or  intention  or 
promise. — Dobinson  vs.  McDonald,  92  Cal.  33, 
37,  27  Pac.  Rep.  1098.  See  Marriner  vs.  Denni- 
son, 78  Cal.  202,  211.  20  Pac.  Rep.  886. 

46.  Material  and  substantial  point,  so  far  as 
afFectlhg  subject-matter  of  contract  that  it 
may  reasonably  be  supposed  that  but  for  such 
misdescription  or  misrepresentation  purchaser 
might  never  have  entered  Into  contract  at  all. 
—Flight  vs.  Booth,  1  Bing.  N.  C.  370,  27  Eng. 
C.  L.  421. 

47.  Material  only  when  It  la  of  such  a  char- 
acter that  if  it  had  not  been  made  the  contract 
would  not  have  been  entered  Into. — Colton  vs. 
Stanford.  82  Cal.  851,  899,  16  Am.  St.  Rep.  137, 
23  Pac.  Rep.  16. 

48.  Not  material  where  it  Is  shown  or  made 
probable  that  same  thing  would  have  been 
done  In  same  way  if  fraud  had  not  been  prac- 
ticed.—Stockton  Comb.  H.  &  A.  Works  vs. 
Olens  Falls  Ins.  Co.,  98  Cal.  667,  676.  88  Pac 
Rep.  638.    See  McAleer  vs.  Horsey,  86  Md.  489. 

49.  Must  be  in  regard  to  some  matter  touch- 
ing which  party  claiming  to  have  been  deceived 
has  placed  known  trust  and  confidence  in  other 
by  reason  of  his  not  having  equal  means  of 
knowledge  with  him  as  to  true  condition.— 
Board  of  Commissioners  vs.  Younger,  29  CaL 
172.  176. 

50.  Must  be  on  principal  cause  when  there 
are  several;  principal  cause  being  motive  and 
meaning  that  consideration  without  which  con- 
tract would  not  have  been  made. — Colton  vs. 
Stanford,  82  Cal.  351.  400,  16  Am.  St.  Rep.  187. 
23  Pac.  Rep.  16. 

51.  Must  result  In  some  injury  or  prejudice 
to  party  complaining. — Board  of  Commissioners 
vs.  Younger,  29  Cal.  172,  176. 

62.  Need  not  be  sole  cause  of  contract,  but 
It  must  be  of  such  nature,  weight,  and  force 
that  court  can  say  that  without  It  contract 
w^ould  not  have  been  made. — Colton  vs.  Stan- 
ford, 82  Cal.  861,  899.  16  Am.  St  Rep.  187,  28 
Pa«.  Rep.  16. 

a.     MERE  NAKED  MISREPRESElfTATIONy 

tiowever  wrong  In  point  of  morals,  unaccompa- 
nied by  any  actual  damage  or  injury,  afFords 
•o  ground  for  relief  against  an  executed  con- 


tract.— ^Board   of   Commissioners   vs.    Younger, 
29  Cal.  172,  176. 

54.  Mere  mistaken  representation  on  induc- 
ing contract  on  matter  of  minor  importance 
not  sufficient. — Colton  vs.  Stanford.  82  Cal.  351, 
408,  16  Am.  St.  Rep.  187,  23  Pac.  Rep.  16. 

65.  Of  value  of  property  knowingly  made  en- 
titles purchaser  to  rescission. — ^Loaiza  vs.  Su- 
perior Court,  86  Cal.  11,  80,  20  Am.  St.  Rep.  197, 
9  L.  R.  A.  376,  sub  nom.  Loaixa  vs.  Levy,  24 
Pac.  Rep.  707.  See  Cruess  vs.  Fessler,  39  CaL 
836;  Bank  of  Woodland  vs.  Hiatt,  58  Cal.  234. 

56.  Party  seeking  rescission  of  contract  on 
ground  of  false  suggestion  must  show  that 
misrepresentation  complained  of  was  as  to  ma- 
terial fact  by  which  he  was  induced  to  make 
contract  and  that  he  was  actually  misled 
thereby  to  his  Injury. — ^Board  Commissioners 
vs.  Younger,  29  CaL  172,  176. 

57.  Party  must  be  injured  by  reason  of  his 
reliance  upon  such  representations. — Purdy  va 
BuUard,  41  CaL  444,  447. 

58.  Party  seeking  relief  must  show  In  addi- 
tion to  false  representation  that  he  would  be 
damaged  by  performance  of  contract. — ^Morri- 
son vs.  Liods,  89  Cal.  381,  385.  See  Pasley  va 
Freeman,  8  Durnf.  ftB.(8T.  R.)51,  1  Rev. 
Rep.  634. 

59.  Must  show  misrepresentation  complained 
of  is  as  to  material  fact  Inducive  to  making 
of  contract  actually  misleading  plaintiff  to  his 
injury. — Board  of  Commissioners  vs.  Younger, 
29  CaL  172,  176. 

CO.  ASSESSMENT  I^ISTS  —  EFFECTT  OF 
FURNISHING.— FarmlshliiS  list  of  asaewsmeBU 
of  company  is  equivalent  to  positive  assertion 
that  list  contains  all  assessments. — Colton  vs. 
Stanford,  82  CaL  851,  388,  16  Am.  St.  Rep.  187, 
28  Pac.  Rep.  16. 

«!•  PROPOSAIi  TO  RESCIND— EFFECT  OF. 
— ^Fact  that  party  endeavoiiB^  to  reacind  com- 
promise agreement  made  first  proposal  and 
persuaded  other  party  to  enter  Into  agreement 
is  Important  factor  In  determining  rights  of 
plaintiff  to  rescission  of  contract — Colton  vs. 
Stanford,  82  CaL  851,  404,  16  Am.  St.  Rep.  137, 
23  Pac.  Rep.  16.  See  Harrison  vs.  Ouest,  6  De 
Oex.  M.  &  O.  483;  Montesquelu  vs.  Sandys,  18 
Ves.  302,  311.  11  Rev.  Rep.  197. 

es.     Whea     granted*  —  False     repreaeatattoa 

made  as  means  of  Inducing  party  to  take  prop- 
erty other  than  that  for  which  he  had  con- 
tracted, believed  to  be  true,  sufficient  to  au- 
thorize rescission  of  contract. — ^Marriner  vs. 
Dennison,  78  CaL  202,  211,  20  Pac  Rep.  886. 

68.  Made  for  purpose  of  inducing  party  to 
purchase  stock  of  no  value,  believed  by  pur- 
chaser to  be  true,  by  which  he  was  Induced  to 
buy,  and  to  give  his  note  sufficient  to  entitle 
him  to  rescind  contract  by  tendering  back 
stock  and  demanding  note  within  reasonable 
time. — Bank  of  Woodland  vs.  Hiatt,  68  Cal. 
234.  237. 

64.  Representation  of  value  of  good-will  of 
business  Is  material  representation,  and  mis- 
representation of  such  value  knowingly  made 
by  vendor,  purchaser  being  Ignorant  of  true 
value,  is  fraud  upon  purchaser,  entitling  him  to 
rescind  whole  contract. — Cruess  vs.  Fessler,  89 
CaL  836.  838. 
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68.  WbeB  iBflolllcleBt. — Bqnlty  will  not  re- 
lieve party  from  coatraet  on  ground  of  misrep- 
resentation where  no  confidential  relation  ex- 
ists between  parties,  and  where  means  and 
sources  of  knowledge  beinff  equally  accessible 
and  open  to  both,  party  complaining:  has  no 
right  to  place  reliance  upon  statements  of 
other. — ^Board  Commissioners  vs.  Younsrer,  29 
CaL  172.  176. 

66.  Representations  which  amount  to  mere 
matters  of  opinion,  even  though  false  or  erro- 
neous, are  not  sufficient  to  entitle  party  to  re- 
scind contract  or  to  recover  damages. — ^Noun- 
nan  vs.  Sutter  Co.  Ii.  Co.,  81  Cal.  1,  6,  22  Pac. 
Rep.  516,  6  L.  R.  A.  219.  See  Rendell  vs.  Scott, 
70  Cal.  514,  11  Pac.  Rep.  779;  Lawrence  vs. 
Gayetty,  78  Cal.  126,  12  Am.  St.  Rep.  29,  20  Pac. 
Rep.  382. 

67.  Especially  where  such  expressions  are 
with  reference  to  matters  equally  within  the 
power  of  both  parties  to  ascertain. — Nounnan 
vs.  Sutter  Co.  L.  Co.,  81  Cal.  1.  6,  22  Pac.  Rep. 
616,  6  Lb  R.  A.  219.  See  Watts  vs.  Cummins, 
69  Pa.  St.  84,  88;  Southern  D.  Co.  vs.  Silva.  126 
XX.  S.  247,  bk.  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  881; 
Clapham  vs.  ShiUito,  7  Beav.  146,  29  Eng.  Ch. 
146. 

68.  Representation  to  effect  that  defendant 
waa  afraid  of  being  prosecuted  and  sent  to 
prison  made  as  inducement  for  plaintiff  to  take 
other  property  in  lieu  of  that  contracted  for 
not  such  representation  as  would  give  him 
right  to  rescind,  as  it  is  not  such  a  representa- 
tion as  plaintiff  had  a  right  to  act  upon. — ^Mar- 
riner  vs.  Dennison,  78  Cal.  202,  211,  20  Pac.  Rep. 
386. 

en.  MISTAKX:. — Court  may  order  resclssloa 
of  contract  altogether  where  deed  has  been 
made  under  mutual  mistake  of  both  parties, 
each  believing  there  was  agreement  when 
there  was  none. — Barfleld  vs.  Price,  40  Cal.  635, 
642. 

As  to  mistake,  see  ante  U 1576-1579  and 
notes. 

70.  Party  entering  into  contract  to  advance 
money  for  payment  of  note  has  right  to  rescind 
same  if  consent  thereto  was  obtained  by  mis- 
take.— Steinhart  vs.  National  Bank,  94  Cal.  362, 
366,  28  Am.  St.  Rep.  182.  29  Pac.  Rep.  717. 

71.  UNDUE!  INFLUENCES.  —  Contract  set 
aside  OB  gromid  of  nndve  Influence  where  It 
was  obtained  from  party  who  for  five  years 
before  its  execution  had  been  habitual  drunk- 
ard to  such  extent  as  to  seriously  impair  his 
mind  and  "to  make  him  an  easy  prey  to  the 
arts  and  schemes"  of  others,  and  it  was  with- 
out consideration,  and  party  was  In  condition 
of  drunkenness  at  time  it  was  made  so  as  to 
render  him  entirely  incapable  of  realizing  and 
understanding  or  attending  to  the  transaction. 
— Donnelly  vs.  Rees,  141  Cal.  66,  69,  74  Pac 
Rep.  483. 

7S.  As  to  «ndne  tnflnenee  In  eontraety  see 
ante  S  1576  and  note. 

III.     RIGHTS  OF  PARTIES. 
7S.     GENERAL    RULE.— Party   defrauded    ln\ 
maklniT  contract,  on  discovery  of  fraud  within 
reasonable  time  may  rescind  contract,  and  par- 
ties will  be  restored  to  their  former  condition, 
or  he  may  affirm  contract  and  claim  compen- 


sation or  damages  for  Injury  sustained  from 
fraud. — Wainwrlght  vs.  Weske,  82  Cal.  193, 
196,  23  Pac.  Rep.  12;  Loalza  vs.  Superior  Court, 
86  Cal.  11,  80,  20  Am.  St.  Rep.  197.  9  L.  R.  A. 
876,  sub  nom.  Lioaiza  vs.  Levy,  24  Pac.  Rep. 
707.  See  Alvarez  vs.  Bran  nan,  7  Cal.  503,  68 
Am.  Dec.  274;  Qifford  vs.  Carvill,  29  Cal.  692, 
693;  Burkle  vs.  .Levy.  70  Cal.  250,  264.  11  Pac. 
Rep.  648;  Fish  vs.  Benson,  71  Cal.  428,  440,  12 
Pac.  Rep.  454;  Colton  vs.  Stanford,  82  Cal.  351, 
898,  16  Am.  St.  Rep.  137,  23  Pac.  Rep.  16. 

As  to  rtirlit  to  rescind  or  abandon  contract 
becanso  of  other  party's  default,  see  mono- 
graphic note  by  H.  P.  Farnham,  30  L.  R.  A. 
33-78. 

As  to  inrliat  will  trarrant  resclsstony  see 
monographic  note  by  H.  P.  Farnham,  30  Lb  R. 
A.  33-73. 

74.     ELECTION    OF   VENDOR   TO   RESCIND 

contract  pursuant  to  clause  contained  therein 
by  claiming  forfeiture  by  purchaser  of  all  his 
right  under  contract  terminates  contract  as 
an  enforceable  obligation  against  purchaser. — 
Glassell  vs.  Coleman,  94  Cal.  260,  266.  29  Pa& 
Rep.  608.  See  Merrill  vs.  Merrill.  103  Cal.  287, 
290,  36  Pac.  Rep.  768,  37  Id.  892. 

76.  NOTICE  OR  DECLARATION  BY  PLAIN- 
TIFF that  he  rescinds  contract  on  ground  of 
defendant's  neglect  or  refusal  to  perform  same 
will  not  affect  his  right  of  action  for  damages, 
especially  where  he  has  made  payment  in  ad- 
vance of  contract. — Jones  vs.  Post,  6  Cal.  102, 
104. 

70.  VENDOR  HAS  NO  RIGHT  OF  ACTION 
ON  CONTRACT  and  for  damages  for  breach 
thereof  where  he  rescinds  same  pursuant  to 
terms  thereof  for  purchaser's  failure  to  per- 
form.— Glassell  vs.*  Coleman.  94  Cal.  260,  266,  29 
Pac.  Rep.  508. 

77.  Cannot  enforce  contract  where  he  has 
availed  himself  of  his  privilege  of  forfeiting 
purchaser's  rights,  as  there  is  no  consideration 
to  support  promise  to  pay. — Merrill  vs.  Merrill, 
103  Cal.  287.  290,  86  Pac.  Rep.  768,  87  Id.  392. 

78.  Limited  to  right  of  action  against  pur- 
chaser for  damages  for  breach  of  contract 
where  he  elects  to  treat  same  as  rescinded  by 
failure  of  purchaser  to  perform  same  under 
condition  In  contract  giving  vendor  right  to  re* 
scind. — Glassell  vs.  Coleman,  94  CaL  260,  266,  2» 
Pac.  Rep.  508. 

79.  Upon  rescission  of  contract  before  pay- 
ing back  purchase  money  and  delivering  up 
of  notes  given  therefor,  entitled  to  receive 
back  identical  thing  sold,  and  not  bound  to  take 
price  at  which  they  were  sold. — Bailey  vs.  Fox, 
78  Cal.  389,  396,  20  Pac.  Rep.  868. 

80.  Refusing  to  comply  after  -vendee's 
breach. — ^Mere  fact  that  vendor  refuses  to  Com- 
ply because  of  vendee's  breach,  and  claim  of 
damages,  does  not  show  that  he  rescinds  or 
consents  to  rescission  of  contract. — Merrill  vs. 
Merrill,  103  Cal.  287,  292.  35  Pac.  Rep.  768,  37 
Id.  392.  See  Cleary  vs.  Folger,  84  Cal.  316,  18 
Am.   St.   Rep.   187,   24  Pac.   Rep.   280;   Drew  vs. 

.Pedlar,    87   Cal.    443,   449,    22  Am.   St.    Rep.    257, 
25  Pac.  Rep.  749. 

81.  When  refused. — Right  to  rescind  refused 
vendor  where  no  confidential  relation  existed 
between    parties    and    neither    had    means    ol 
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knowledgre  or  source  of  information  which 
other  had  not,  and  where  they  occupied  in  re- 
spect to  each  other  naked  relation  of  buyer  and 
seller,  and  where  fact  most  material  to  seller 
was  quantity  and  possession  of  land,  which  is 
in  immediate  vicinity,  and  equally  accessible 
to  both,  maps  and  surveys  being  in  custody  of 
seller  and  open  to  his  inspection. — Board  Com- 
missioners vs.  Younger,  29  Cal.  172,  177.  See 
Commissioners  vs.  Thorp,  Cal.  Oct.  1865,  not 
reported. 

82.  Tender  of  pcrfornuiace.  —  Subsequent 
offer  of  performance  on  part  of  vendor  will  not 
relieve  him  from  effect  of  his  default  In  com- 
plying: with  conditions  of  contract  where  pur- 
chaser had  done  all  required  of  him  to  fulfil 
contract  and  has  rescinded  same  through  ven- 
dor's refusal. — ^Woodruff  vs.  Semi-Tropic  L.  & 
W.  Co.,  87  Cal.  275,  280,  26  Pac.  Rep.  364. 

88.  PURCHASER. — Purchftser  at  liberty  to 
consider  title  sood  antll  detemtlned  other- 
wise by  court,  and  mere  delay  in  asserting  his 
right  of  rescission  will  not  be  deemed  waiver 
thereof. — Wilcox  vs.  Lattin,  93  Cal.  588,  594,  29 
Fac.  Rep.  226. 

84.  Entitled  to  action  to  rescind  agreement 
upon  ground  that  vendor  at  time  of  entering 
into  contract  knew  he  could  not  make  convey- 
ance, or  fraudulently  represented  himself  as 
owner  of  premises. — ^Easton  vs.  Montgomery, 
90  Cal.  307,  316.  26  Am.  St.  Rep.  123,  27  Pac. 
Rep.  280.  See  Innes  vs.  Willis,  48  N.  Y.  Super. 
Ct.  188.  192. 

85.  Entitled  to  reject  goods  and  rescind  con- 
tract on  non-performance  of  conditions  upon 
which  goods  are  to  be  made  and  delivered.-— 
HallJdle  vs.  Sutter  St.  R.  Co.,  63  Cal.  676,  577. 
See  Brown  vs.  Foster,  118  Mass.  136,  18  Am. 
Rep.  463. 

86.  Entitled  to  rescind  under  provision  in 
contract  that  vendor  will  make  advance  as  re- 
quired by  purchaser,  as  same  is  essential  part 
of  considoration  on  vendor's  refusal  to  perform 
same. — Wilcox  vs.  Lattln,  98  Cal.  588,  594,  29 
Pac.  Rop.  226. 

87.  Entitled  to  rescind  contract  after  tender 
of  deed  of  premises  and  surrender  of  posses- 
sion and  demand  of  repayment  of  money,  giv- 
ing up  and  canceling  of  unpaid  notes. — Wood- 
ruff vs.  Semi -Tropic  L.  &  W.  Co.,  87  Cal.  275, 
2S0,  25  Pac.  Rep.  354. 

88.  Entitled  to  rescind  contract  and  claim 
return  of  purchase  money  on  refusal  of  vendor 
to  comply  with  terms  of  contract  and  deliver 
deed  after  tender  of  performance  by  vendee. — 
Woodruff  vs.  Semi-Tropic  I*  &  W.  Co.,  87  Cal. 
275,  280,  25  Pac.  Rep.  354. 

89.  Entitled  to  rescind  upon  alleged  Insol- 
vency of  grantor  and  his  inability  to  respond 
in  damages  to  action  upon  covenant,  paramount 
outstanding  title  in  another,  on  offer  to  rede- 
liver posses.slon  and  account  for  rents  and 
profits. — Norton  vs.  Jackson  6  Cal.  262,  268, 
265. 

90.  Entitled  to  rescind  contract  where  time 
Is  of  essence  thereof  and  vendor  falls  to  per- 
form contract  on  his  part  after  offer  by  pur- 
chaser to  complete,  and  to  demand  payment 
of  purchase  money  paid  upon  tender  of  recon- 
veyance  and   surrender  of  possession. — ^Wood- 


ruff vs.  Seml-Tropic  L.  ft  W.  Co.,  87  CaL  275, 
280,  25  Pac.  Rep.  854. 

91.  Entitled  to  rescind  where  subject  of  con- 
tract for  sale  of  real  estate  is  so  encumbered 
that  title  cannot  be  transferred. — Schroeder  vs. 
Wlttram,  66  Cal.  686,  689,  6  Pac  Rep.  737. 

92.  Entitled  to  rescind  where  vendor  has 
no  interest  wlmtever  in  land  and  contract  la 
mere  speculation  of  volunteer  upon  ground 
that  contract  was  not  made  in  good  faith  (held 
but  not  decided). — Baston  vs.  Montgomery,  90 
Cal.  807,  816,  26  Am.  St.  Rep.  128,  27  Pac  Rep. 
280. 

98.  Questioned  in  Dresel  va.  Jordan,  104 
Mass.  407. 

94.  Entitled  to  return  of  purchase  money 
under  contract  containing  clause  that  deposits 
should  be  returned  in  case  of  defect  In  title. — 
Schroeder  vs.  Wittram,  68  CaL  686,  689,  6  Pac 
Rep.  787. 

95.  Entitled  to  treat  contract  as  rescinded 
and  bring  action  to  recover  his  deposit  where, 
subsequent  to  entering  into  contract,  vendor 
voluntarily  puts  it  out  of  his  power  to  com- 
plete contract — Easton  ya  Montgomery,  90  Cal. 
307,  816,  25  Am.  St.  Rep.  123.  27  Pac.  Rep.  280. 
See  Burwell  vs.  Jackson,  9  N.  Y.  685. 

96.  Not  entitled  to  rescind  on  ground  that 
vendor  has  nothing  but  mere  speculative  title, 
although  he  has  not  absolute  title,  where  It 
Is  shown  that  he  has  Interest  In  land  sufficient 
to  sustain  agreement  on  his  part  to  sell  it — 
Easton  vs.  Montgomery,  90  Cal.  807,  817,  25  Am. 
St  Rep.  123,  27  Pac.  Rep.  280. 

97.  PURCHASERS  LIABLE  TO  PAT  VEN- 
DOR upon  agreement  for  purchase  of  land 
ceases  with  vendor's  rescission  of  his  right 
to  receive  land  upon  such  payment,  whether 
obligation  for  the  purchase  money  was  ex- 
pressed in  contract  for  sale  or  in  promissory 
note  executed  contemporaneously  therewith  is 
Immaterial. — Glassell  vs.  Coleman,  94  Cal.  260. 
267,  29  Pac  Rep.  508;  Merrill  vs.  Merrill,  lOS 
Cal.  287,  290,  35  Pac.  Rep.  768,  37  Id.  392. 

98.  PURCHASER  MUST  OFFER  to  perform 
or  show  the  time  of  performance  to  vendor. 
but  not  furnish  title  before  he  will  be  entitled 
to  bring  action  to  rescind  contract  and  re- 
cover back  money  paid  thereon. — Joyce  vs. 
Shafer,  97  Cal.  335,  838,  82  Pac  Rep.  320. 

99.  STRANGER  —  Aaaertion  of  adTene 
claim. — ^Mere  assertion  of  adverse  claim  by 
stranger  will  not  justify  purchaser  In  pro- 
nouncing title  bad  and  thereupon  to  rescind 
his  agreement — Wilcox  vs.  Lattin,  93  Cal.  688, 
696,   29  Pac   Rep.    226. 

109.     Tender    by   vendee    ef    performaaee  of 

contract  on  his  part  entitled  him  to  recover 
instalments  of  purchase  money  paid  by  him 
in  case  vendor  refuses  to  perform. — ^Wilcox  va 
lAttln,  93  Cal.  688,  596,  29  Pac  Rep.  226. 

101.  Of  balance  due  on  contract  of  purchase 
and  written  offer  to  pay  on  demand  of  deed 
is  sufficient  to  entitle  purchaser  to  rescind 
contract  for  vendor's  refusal  to  deliver  such 
deed. — Woodruff  vs.  Seml-Tropic  Ix  A  W.  Cc 
87   Cal.    275.    280,   26   Pac    Rep.    364. 

102.  Subsequent  tender  of  deed  by  vendor 
does    not    revive    contract    even    though  such 
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deed  would  be  sufflctent  to  transfer  title  where* 
purchaser  has  rescinded  contirapt. — ^Wilcox  vs. 
Lattin.  98  Cal.  583»  695,  29  Pao.  Rep.  226. 

lOS.  How  alleeted  by  rescission. — Rescission 
of  contract  by  claiming  forfelttCre  of  other 
party's  rights  thereunder  causes  same  to 
cease  as  subsisting  and  enforceable  bbllgatixin 
from  whom  forfeiture  claimed. — Olassell  .vs. 
Coleman^  94  Cal.  260,  2«6,  29  Pac.  Rep.  ^08; 
Merrill  vs.  Merrill,  IDS  Cal..  287,  290,  86  Pac. 
R^  76S,   37  Id.  392.      ^ 

104.  Rescission    of  contract   does   not   have 
effect  of  causing  failure  of  consideration,  con-< 
tract    simply     ceasing    to     exist. — 'Mifttrill     vs. 
Merrill,  103  Cal.  287.  ^92,  85  Paa  Rep.  768,  37 
Id.   392. 

As  to  ellect  of  rescls«ipp»  see  monographic 
note  15  Am.   Dec.   672t67&.  ;  ,      , 

105.  Reoovery  of  >  inoner  yald. — Partieis  to 
eostraett  obtatolnv  It  or  resclndlalr  tt  by 
ufltual  consents  may  recover  money  paid  under 
it.--Joyc6  vs.  Shafer,  97.  Cal.  .835,  887,  82  Paa 
Hep.  320.  See  Cleary  vs.  Foliger,  84  CaL  816, 
18  Am.  St.  Rep.  187,  24  Pao.  Rep.  280;  Drew  vs. 
Pedlar,  87  Cal.  443,  .22  Am.  St.  Rep.  267.  25 
Pac  Rep.  749;  Phelps  vs.  Brown,  95  Cal.  572, 
30. Pac.  Rep.  774;  Glock  vs.  Howard  &  W^  C. , 
Co>,  123  Cal.  1,  10,  69  Am.  St  Rep.  17,  55  Pac 
Rep.  713,   43  L.   R.  A.   199. 

106.  May  recover  Instalments  of  purchase 
money  paid  pursuant  to  contract,  where  same 
is  alleged  to  have  been,  rescinded  and  such 
allegation  is  not  denied  in  answer. — Heilig  vs. 
Parlin,  134  Cal.  99,  102.  66  Pac.  Rep.  .186.  See 
Bohall  vs.  DiUer,  41  Cal.  538.  68&;  Shively  vs. 
Semi-Tropic  L.  &  W.  Co.;.  98  Cal.  259,  33  Pac. 
Rep.  840;  Merrill  vs.  Merrill,  IffS  Cal.  £87,  36 
Pao.  Rep.  768,  37  Id.  892;  Glock  vs.  Howard  A 
W.  C.  Co..  123  Cal.  1,  15.  69  Am.  St « Rep.  17, 
55  Pac  Rep.  713,  43  U  R.  A.  199. 

107.  Money  deposited  by  vendee  with  broker 
as  forfeit  may  be  recovered  back,  less  actual 
damages  caused  by  breach,  where  contract 
has  been  rescinded  by  parties. — Phelps  vs. 
Brown,  95  Cal.  572.  575,  80  Pac.  Rep.  774.  See 
Cleary  vs.  Folger,  84  Cal.  316.  18  Am.  St.  Rep. 
187.  24  Pac.  Rept  280;  Drew  vs.  Pedlar,  87  CaL 
443.  22  Am.  St.  Rep.  257.  25  Pac.  Rep.  749; 
Newton  vs.  Hull,  90  CaL  487,  492,  27  Pac.  Rep. 
427. 

lOB.  PVRCtIASE:R*S  RIGHT  TO  RKCOVBR 
purchase:  money  denied  where  he  is  In 
default  and  contract  still  In  force. — Phelps  vs. 
Brotm.  95  Cal:  572.  576.  30  Pac.  Rep.  774.  See 
Scott  vs.  Glenn,  87  Cal.  221,  25  Pac.  Rep.  405; 
Dennis  vs.  Strassburger,  89  Cal.  583,  26  Pac 
Rep.  1070;  Easton  vs.  Montgomery,  90  Cal.  307. 
25  Am.  St.  Rep.  123,  27  Pac.  Rep.  280;  Anderson 
vs.  Strassburger,  92  CaL  38,  27  Pac.  Rep.  1095. 

109.  Purchaser  upon  his  own  default  can- 
not recover  money  paid  by  him  where  vendor 
has  refused  to  complete  sale  and  vendee  still 
declines  to  do  so. — Joyce  vs.  Shafer,  97  CaL 
335,  337,  32  Pac.  Rep.   826. 

110.  RESCISSION  OF  CONTRACT  RELAT- 
INiGr  to  sale  of  real  estate  with  provision  for 
return  of  purchase  money  in  case  title  de- 
fective entitled  parties  to  be  placed  in  stata 
■QUO  where  title  defective. — Schroeder  vs.  Witt- 
rsm.  66  CaL  636.  639.  6  Pac.  Rep.  787. 


4lb  to  plaetav  of  partlea  te*  statn  anoy  see. 
.  post  13407  and  note. 

IV.      WHEN    t)ECRBED    OR'  DENIED. 

ill.     ECtVITY  INTERFERES  TO  SET  ASIDE 
.  ACTS   DONE   IN    CASE    OF   FRAV'd,   and   also 
to   prevent   commission    of  fraiid   by   doing   of 
act^Brady  vs.  Bartlett,  56  CaL   350,  855. 

pZ,     RESCISSION,     OF       CONTRACT       fiN- 

,  FORCED  although,  property  .situated  in  an- 
.  other  Jurisdiction,  as  where  property  situated 
in  Mexico,  consideration  was  obtained  through 
fraud,  so  much  of  the  purchase  money  as  ,re- 
mained  within  jurisdiction  was  ordered  to  be 
given  up  and  securities  and  executory  con- 
tracts requiring  further  payment'  to  be  made* 
canceled. — Loaiza  vs.  Superior  Court.  85  Cal. 
11.  27,  20  Am.  St.  Rep.  197,  9  C  R.  A.  376.  sub 
nom.  Loaiza  vs.   Levy,    24   Pac.   Rep.   707. 

113.  Where  deed  .  obtained  from  party  of 
advanced  age.  with  feeble  .  understanding  and 
limited  business  experience,  living  alone  .with- 

.  out    friends    or    relatives,    in    ill-h'e£LIth    and 
.  state  of  great  mental  depression  and  despond- 
ency, by  false' representations  and  at  grossly 
inadequate    price. — Hick    vs.    Thomas,    90   Cal. 
'289.   293,   27  Pac.   Rep.   208.  876. 

114.  Where  consideration  is  grossly  inade- 
quate and  advantage  has  lieen  taken  of  mental 
weakness  of  party,  even  though'  such  mental 
weakness  may  not  amount  to  absolute  in- 
capacity  to   contract,   especially   where   party, 

.  owing  to  circumstances  of  sickness  and  old 
age.  is  mentally  unfit  for'  transaction  Of  busi- 
ness of  that  particular  nature,  and  easily  im- 
posed upon  and  influenced. — Moore  vs.  Moore, 
56  CaL  89,  93. 

ii5.  SUBsWatJENT  OFFER  OF  PERFORM- 
ANCE by  other  party  to  contract  will  not 
rerieve     him  '  from '  conseq'uerices     of    default 

'Where  other  party  has  offei^ed  to  complete  and 
rescind  contract  on  ground  of  refusal.— Wood- 
ruff vs.  Semi-Tropic  I*  &  W.  Co.,  87  Cal.   275, 

.280,    25   Pac  Rep»   854v         •' 

il6.  WHEN  DENIED.— Neither'  oovrts  of 
-  law  nor  equity  enforce  ebUgatlona  or  redress 
'  wrongs   which    are   such    in    foro    consCientieB, 

and  are  followed  by  no  loss  or  damage.—* 
.  Board   of  Commissioners  vs.  Younger.   29  CaL 

172,    176. 

117.  RESCISSION  NOT  GRANTED  AGAINST 
W^ISHES  OF  DEFENDANT  when  only  obstacle 
to-  completion  and  fulfilment  of  contract  is 
'  caused  by  plaintiff's  own  fault  and  other  party 
is  without  blame. — Siilmon  vs.  Hoffman.  2  Cal. 
138.   143.  56  Am.   Dec;  1(22. 

lis.  RELIEF  NOT  GRANTED  IN  EQUITY 

to  set  aside  transaction  as  being  without  valu- 
able consideration  where  reason^  are  not 
shown,  as  court  will  not  act  when  it  Is  kept  in 
dark  as  to  reasons  or.  purposes  of  action. — 
Scanlan  vs.  Gilld.n.  5   CaL  182,   183. 

110.  Agalnat  deed  executed  by  irldofr  In 
favor  of  nephe^r  pursuant  to  contract  under 
which   he  has  es^pended  large  sums  of  money 

'  in  improvement  of  property  and  in  moving  to 
state  in  which  she  lived,  for  purpose  of  car- 
rying out  such  contract,  will  not  be  canceled 
at    suit    of    herself    and    subsequent    husband 

s  where   she  subsequently  refused  to  oarry   out 
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contract,  espeelally  where  deed  was  without 
conditions,  but  such  that  nephew  could  exer- 
cise no  control  over  property  during  her  life- 
time, and  had  offered  to  supply  her  with 
money  or  to  rent  property. — Creswell  vs. 
Welchman,  95  Cat  869.  868,  80  Pac.  Rep.  658. 

120.  Against  subsequent  contract  so  as  to 
allow  recovery  on  breach  of  prior  contract, 
even  though  party  Induced  to  make  change  in 
contract  by  fraud,  unless  he  was  damaged 
thereby,  and  then  he  must  allege  and  prove 
that  subject-matter  of  latter  contract  was  of 
less  value  than  first,  or  other  fact  sufficient 
to  show  that  he  was  damaged  by  making  of 
it. — ^Marriner  vs.  Dennlson,  91  CaL  665,  667, 
27   Pac.   Rep.   927,   1091. 

131.  WHBRB  COMPLAINING  PARTY  HAS 
HAD  EVERY  OPPORTUNITYy  by  exercise  of 
ordinary  diligence,  of  guarding  against  any 
mistake  in  respect  to  description  of  property 
in  deed. — Board  of  Commissioners  vs.  Younger, 
29  Cal.  172,  179. 

191.  WHBRB  COVENANT  IS  OF  MINOR 
IMPORTANCE*  and  does  not  go  to  root  of 
matter,  and  one  that  can  be  readily  compen- 
sated in  damages,  and  in  such  cases  party  must 
perform  his  part  of  contract  and  sue  for 
damages. — Fountain  vs.  Semi-Tropic  I*  &  W. 
Co.,  99  Cal.  677,  680.  84  Pac.  Rep.  497. 

128.  WHERE  NO  CONFIDENTIAIj  RELA- 
TION EXISTS  between  parties  and  where 
means  and  sources  of  knowledge  being  equally 
accessible  and  open  to  both,  party  complain- 
ing has  no  right  to  place  reliance  upon  state- 
ment of  another,  maxim  being  vigilantibus 
et  non  dormlentibus  jura  subvenlunt. — ^Board 
of  Commissioners  vs.  Younger,  28  CaL  172, 
176. 

124.  Where  one  of  parties  has  derived  ad- 
vantage from  partial  performance  he  cannot 
hold  such  advantage  and  seek  rescission  be- 
cause of  non-performance  as  to  residue.-^ 
State  vs.  McCauley,  16  Cal.  429,  458. 

126.  Where  partial  failure  of  consideration 
is  the  only  ground  upon  which  it  is  sought. — 
Reese  vs.  Gordon.  19  Cal.  147,  150. 

126.    Where    party    seeking    the    rescission, 
being    of    competent    age    and    understanding 
and  acting  only  in  his  own  interest,  has  under- 
taken to  investigate  for  himself,  called  |n  ex- 
perts,   being    given    free    and    fair    means    of 
ascertaining   the    truth,    acted    upon    his    own 
Judgment   and   the  advice   of  friends,   and  re- 
pudiated  any   confidence   in   or   reliance    upon 
parties  with  whom  he  was  dealing. — Col  ton  vs. 
Stanford.  82  Cal.  851,  379.  16  Am.  St.  Rep.  187, 
23  Pac.  Rep.  16.     See  Kisling  vs.  Shaw,  38  Cal. 
425,  91  Am.  Dec.  644.     Ala.    Motley  vs.  Motley, 
45   Ala.    558.      Fla.    White   vs.    Walker,    5    Fla. 
479.      111.     Casey    vs.    Casey,    14    111.    112.    113; 
Gage   vs.    Parmelee,    87    111.    329,    330;    Kimball 
vs.    Lincoln.    99    111.    578.      Ind.     Bowman    vs. 
Carol  hers.   40   Ind.   90.     Kan.    Turner   vs.   Otis. 
30     Kan.     1.    1     Pac.     Rep.    19.      Ky.    Loesser, 
81    Ky.    139.     Mass.    Farnham    vs.    Brooks.    26 
Mass.  (9  Pick.)  212,  213.     Mlcb.    Hall  vs.  John- 
son.  41   Mich.   286,   289,   2  N.  W.  Rep.  55.      N.  J. 
Murray  vs.   Elston,   24  N.   J.   Eq.    (9   C.   E.   Gr.) 
310;   Korn  vs.  Becker.  40  N.  J.  Eq.    (13   Stew.) 
408.  4  All.  Rep.  434.    Fed.  Hager  vs.  Thompson, 


66  n.  a  (1  Black)  80,  bk.  17  U  ed.  41;  Court- 
right  vs.  Bumes,  t  McCrary  C.  C.  532,  48  Fed. 
Rep.  501;  Hough  vs.  Richardson,  8  Story  C.  C. 
659,  690,  12  Fed.  Cas.  566.  Kmg.  Knight  va 
Majoribank,  11  Beav.  824;  Hunter  vs.  Atkins, 
8  Myl.  ft  K.  113,  8  Eng.  Ch.  303;  Morse  vs. 
Royal,  12  Ves.  866,  8  Rev.  Rep.   888. 

127.  IVHERE     PARTIES     HAD     AT     TIME 

means  of  ascertaining  true  quantity  of  land, 
either  by  Inspection  of  surveys  and  maps  in 
their  possession  or  by  visiting  premises  in 
immediate  vicinity  as  accessible  to  them  as 
to  defendant — Board  of  Commissioners  va 
Younger.   29   Cal.   172,   179. 

128.  Where  there  Is  no  confidential  relation 
between  parties  rendering  it  incumbent  upon 
one  to  inform  other  of  his  rights,  and  where 
there  is  no  averment  of  false  representation, 
and  where  party  had  full  opportunity  to  in- 
vestigate transaction  by  searching  records, 
and  where  party,  although  not  entitled  to 
remedy  as  Joint  owner,  might  have  become 
redemptioner  upon  judgment  by  recording 
same. — Perkins  vs.  Center,  86  Cal.  713,  725. 

im.  WHERE  TITLE  'WAS  TO  PROVE 
SATISFACTORY  or  money  refunded,  ten  days 
to  be  allowed  for  examination  of  title  and 
completion,  where  It  was  shown  that  title  was 
in  another  and  it  was  Intended  that  defendant 
should  be  informed  of  any  objection  which, 
after  examination  of  title,  plaintiff  might 
have  to  same,  vendor  being  entitled  to  reason- 
able time  in  which  to  perfect  his  title  or  rem- 
edy defect,  plaintiff  not  being  entitled  to 
rescind  until  notice  and  offer  to  fully  per- 
form contract  on  his  part  upon  receiving 
perfect  contract,  and  defendant  refused  to 
convey  in  accordance  with  terms  of  agreement 
— Anderson  vs.  Strassburger,  92  Cal.  38,  41.  27 
Pac.  Rep.  1096.  See  Englander  vs.  Rogers.  41 
Cal.  420;  Dennis  vs.  Strassburger.  89  CaL  588, 
26  Pac  Rep.  1070;  Easton  vs.  Montgomery.  90 
Cal.  807,  25  Am.  St  Rep.  128,  27  Pac  Rep. 
280. 

180.  Offer  to  restere. — Contract  will  not  be 
rescinded  in  absence  of  averment  that  plain- 
tiff either  restored  or  offered  to  restore,  paid 
or  offered  to  pay,  money  loaned  and  paid  under 
contract,  or  that  he  was  ready  or  willing  to 
restore  anything  of  value  received  under  con- 
tract, even  though  it  is  stated  and  proved 
that  he  was  of  unsound  mind  though  "not 
entirely  without  understanding." — More  va 
Calkins.  85  Cal.  177.  190.  29  Am.  St  Rep.  188. 
24   Pac   Rep.    729. 

181.  Laches — Effect  of. — Equity  will  not  t^ 
■clad  coBtmet  where  party  seeking  relief  has 
been  guilty  of  laches,  for  reason  that  equity 
helps  vigilant  and  not  those  who  are  slothful. 
— Mastlck  vs.  Thorp,  29  Cal.  444,  449;  Hammond 
vs.  Wallace,  86  Cal.  622.  681,  20  Am.  St  Rep. 
289,  24  Pac.  Rep.  837;  Chapman  vs.  Bank  of 
California.   97   Cal.   166.  160,   31   Pac  Rep.  896. 


1S2.  Parties  aeeklaff  to  reseiad  eeatrsct 
caaaot  wait  until  time  demonstrates  whether 
contract  will  turn  out  good  or  bad. — Hammond 
vs.  Wallace.  86  Cal.  522.  681,  20  Am.  St  Bep. 
289,  24  Pac.  Rep.  887. 

133.  Must  act  promptly  on  discovering  facts 
entitling  him  to  rescind. — Burkle  vs.  Levy,  70 
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Cal.  250»  254,  11  Pae.  Rep.  <48.  See  Fratt  vs. 
Fiske,  17  Cal.  8S0;  Bar  field  vs.  Price,  40  Cal. 
635;  Bailey  vs.  Fox,  78  Cal.  889,  896,  20  Pac 
Rep.  868;  Foley  vs.  Crow,  87  Md.  61;  Ross  vs. 
Titterton,  6  Hun  (N.  Y.)  280;  Cobb  vs.  Hatfield, 
46  N.  T.   633. 

134.  Must  act  so  as  to  place  parties  In 
statu  quo,  and  cannot  withhold  any  part  of 
profit  or  value  which  may  have  resulted  from 
contract,  but  must  restore  same  before  he 
win  be  relieved  from  contract. — Marten  vs. 
Burns  W.  Co.,  99  Cal.  866,  358,  88  Pac.  Rep. 
1107;  Schmidt  vs.  Mesmer,  116  Cal.  267,  270, 
48  Pac.   Rep.   54. 

135.  Must  act  with  reasonable  dllifirence, 
and  cannot  wait  indefinite  period,  and  with- 
out grivinGT  excuse  for  delay  obtain  relief  he 
would  have  been  entitled  to  upon  prompt  as- 
sertion of  risht — ^Barfield  va.  Price,  40  Cal. 
535,  642. 

136.  Rlgrht  refused  where  fraud  discovered 
and  not  acted  upon  for  four  months,  during  all 
of  which  time  party  continued  to  act. — Bailey 
vs.  Fox,  78  Cal.  889,  897,  20  Pac.  Rep.  868. 

137.  1¥HBN  WAITBD.— Rlffht  of  vesdMiloa 
ef  contract  not  acted  upon  yromptly  may  be 

taken   as    waived,    as    where    notice    was    not 
served,  and  suit  was  not  commenced  for  over 


two  months  and  no  complaint  was  made  for 
some  time  after  happening:  of  event. — Delano 
vs.  Jacoby,  96  Cal.  276,  282,  31  Am.  St.  Rep. 
201,  31  Pac.  Rep.  290.  See  Marston  vs.  Simp- 
son, 54  Cal.  189;  Bailey  vs.  Fox,  78  Cal.  389, 
20  Pac  Rep.  868;  SchlfTer  vs.  Diets,  83  N.  T. 
300;  Orymes  vs.  Sanders,  93  U.  S.  66,  bk.  23 
L.  ed.  798. 

138.  Waived  by  purchasers'   recognition   of 
securities  sriven  by  them  for  purchase  money. 
— ^Delano  vs.   Jacoby,  96   Cal.  276,  282,  81  Am 
St.  Rep.   201,   81  Pac.   Rep.  290. 

139.  Party  seeklngr  to  be  relieved  from  con- 
tract upon  ground  of  fraud  in  purchase  of 
stock  will  be  deemed  to  have  affirmed  contract 
where  he  has  voted  for  assignment  and  volun- 
tarily paid  same  with  full  knowledge  of  al- 
leged fraud. — ^Marten  vs.  Burns  W.  Co.,  99 
Cal.  365,  368,  83  Pac.  Rep.  1107. 

140.  Waiver  of  right  to  rescind  will  not  be 
maintained  where  parties  were  at  liberty  to 
consider  that  title  in  vendor  was  as  he  rep- 
resented it,  until  otherwise  determined  by 
court,  mere  fact  of  assertion  of  adverse  claim 
by  stranger  not  Justifying  them  in  pronounc- 
ing title  bad  or  in  rescinding  contract. — ^Wil- 
cox vfl.  Lattin,  98  CaL  688,  696,  29  Pac.  Rep. 
226. 


§  3407.  SESOISSION  FOB  MISTAEE.  Rescission  cannot  be  adjudged  for  mere 
mistake,  unless  the  party  against  whom  it  is  adjudged  can  be  restored  to  substan- 
tially the  same  position  as  if  the  contract  had  not  been  made. 

History:     Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed  as  establishing  no  new  rule. 

3.  Same — With  reference  to  exercise  of  dili- 

gence. 

4.  Same — Words  "same  position." 

5.  Court — Power  of  to  compensate. 

6.  Decree — Upon  what  based. 
7-9.  Obligation  not  to  plaintiff. 

10-12.  Return  or  offer  to  return — Necessity  of. 

13-15.  Same — When  unnecessary. 

16,17.  Same — Substantial  condition — ^When  euf- 
fieient. 

18-20.  Same — ^What  is  not. 

21-23.  When    rescission     denied  —  Question    of 
statu  quo. 

24-26.  Bemedies,  pleading  and  practice — Com- 
plaint— ^Averments  in. 
27.  Same — ^When  action  for  damages  lies. 

1.  APPLIBD,  CITBD,  COICSTRUBD,  RE- 
FERRED  TO,  etc..  In:  Ooodrich  vs.  Lathrop, 
94  Cal.  56,  58,  28  Am.  St.  Rep.  91,  29  Pac.  Rep. 
S29  (construed  and  applied);  Toby  ra,  Oregron 
Pac  R.  Co.,  98  Cal.  490,  499,  88  Pac.  Rep.  650 
(construed  and  applied  with  other  sections); 
Maddock  vs.  Russell,  109  Cal.  417,  426,  42  Pac. 
Rep.  139  (construed  and  applied  with  f  1691); 
Jurgens  vs.  New  York  L.  Ins.  Co.,  114  Cal.  161, 
168.  45  Pac.  Rep.  1054,  46  Id.  886  (construed); 
Kelley  vs.  Owens,  120  Cal.  502,  511,  47  Pac. 
Hep.  369.  52  Id.  797  (construed  and  applied 
with  other  sections);  Wolfe  vs.  Titus,  124  Cal. 
264,  268,  56  Pac.  Rep.  1042  (referred  to  with 
11691). 

2-  CONSTRUED  AS  NOT  ESTABLISHING 
ANY  NEl^  RULE  upon  subject  of  rescission  of 


Contract — Kelley  vs.  Owens,  120  Cal.   602,  611 
47  Pac.  Rep.  369,  52  Id.  797. 

S.  -With  II  3406,  8408  as  not  authorizing:  re- 
scission  where  parties  seeking:  it  have  not 
exercised  ordinary  dlllirence  as  provided  in 
1 1P91. — Toby  vs.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  499,  33  Pac.  Rep.  550. 

4.  IVorda  <%ame  poaltlon''  are  used  In  this 
section  with  reference  to  subject-matter  of 
contract,  and  fact  that  market  value  of  prop- 
erty may  have  depreciated  while  out  of  pos- 
session of  vendor  does  not  defeat  vendee's 
rlgrht  of  rescission. — Goodrich  vs.  Lathrop,  94 
Cal.  66,  68,  28  Am.  St  Rep.  91,  29  Pac.  Rep. 
829. 

5.  COURT  HAS  FULIi  POWER  TO  DO  JUS- 
TICE BETWEEN  PARTIES  and  to  inquire  into 
nature  of  compensation  which  ougrht  to  be 
allowed  where,  upon  rescission  of  contract, 
vendor  would  be  entitled  to  any  relief  from 
vendee  by  reason  of  mistake. — Goodrich  vs. 
Lathrop,  94  CaL  56,  58,  28  Am.  St.  Rep.  91,  29 
Pac.  Rep.  829. 

«.  DECREE^UPON  ^^HAT  BASED. — De- 
eree  of  conrt  baaed  upon  maxim,  "He  who  seeks 
equity  must  do  equity." — Wolfe  vs.  Titus,  124 
Cal.  264,  268,  56  Pac.  Rep.  1042.  See  Buena  Vista 
F.  &  V.  Co.  vs.  Tuohy,  107  Cal.  243,  40  Pac. 
Rep.  386;  Maddock  vs.  Russell,  109  Cal.  417,  42 
Pac.  Rep.  139. 

7.     OBLIGATION     NOT     TO     PLAINTIFF.— 

Where  obligrations  are  not  to  plaintiff  he  can- 
not make  offer  to  rescind  and  release  other 
party  from  obligation  of  contract. — Jurgrens  vs. 
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New  York  U  Int.  Car,  114  Ca3.  161,  1<6»  45  Pac 
Rep.  1064»  46  Id.  t86. 

8.  Where  bbH^ratlona  Imposed  by  contract 
upon  defendant  are  to  two  parties,  as  husband 
and  wife,  both  must  join  in  demanding:  rescis- 
sion.— Jursens  vs.  New  Yorlc  Lh  Ins.  Co..  114 
Cal.  161,  166,  45  Pae.  Rep.  1064,  46  Id.  886. 

0.     Insmnuiee   policy    taken    up    by    livaband 

on  his  own  life  in  wife's  name  cannot  be  re- 
scinded by  him  upon  g^round  of  fraud  without 
tender  of  release  by  wife  of  her  Interest  in 
policy. — Jurgens  vs.  New  York  Lu  Ins.  Co.,  114 
Cal.  161.  165.  45  Pac  Rep.  1064.  46  Id.  886.  See 
North  American  L.  Ins.  Co.  vs.  Wilson,  111 
Mass.  642;  Trabandt  vs.  Connecticut  Mut.  Jj, 
Ins.  Co.,  131  Mass.  167. 

lOr  RBTVRN  OB  OFFER  TO  RBSTORB>« 
NBCBSSITY  OF.— Retvra  of  valve  received  or 
oiler    to    return    MiHie    eondltlon    precedent    to 

maintenance  of  action  for  rescission  of  eon- 
tract. — Hammond  vs.  Wallace,  86  Cal.  622,  682, 
20  Am.  St.  Rep.  239,  24  Pac.  Rep.  837.  See  Her- 
man vs.  HafiCenegrser.  64  Cal.  161. 

11.  PARTY  Elf  TITLBD  TO  RSSCIHD  CON- 
TRACT must  ofFer  to  restore  everythlnsT  of 
value  received  thereunder. — Maddock  vs.  Rus- 
sell. 109  Cal.  417,  426.  42  Pac.  Rep.  189. 

12.  For  non-payment  of  purchase  money  by 
eriven  date,  must  return  or  offer  to  return 
money  teeelved  on  account  of  contra<Jt.-^Wil- 
son  vs.  Sturgls,  71  Cal.  226,  229,  16  Pac.  Rep. 
772.  See  Gifford  vs.  Carvlll.  29  Cal.  689,  692, 
693;  Miller  vs.  Steen,  30  Cal.  402;  Morrison  vs. 
Lods,  39  Cal.  881;  Bohall  vs.  Dlller,  41  Cal.  532. 
635;  Henderson  vs.  Hicks.  58  Cal.  864;  Waln- 
wrigrht  vs.  .Weske.  82  Cal.  193i.  196.  23  Pac.  Rep. 
12. 

18.  Wlieii  nnnecesaary. — Party  need  not 
offer  to  refund  rents  received  under  lease  of 
premises  obtained  by  false  and  fraudulent  mis- 
representations and  undue  influence  practised 
upon  parties  who  are  Illiterate  and  igrnorant 
and  of  weak  understanding. — ^Wilson  vs.  Mo- 
rlarty,  »7  Cal.  696,  600,  20  Pac.  Rep.  134. 

14.  Rescission  will  be  allowed  without 
putting  party  against  whom  it  is  adjudged 
In  statu  quo  in  case  of  mere  mistake. — ^Jur- 
gens  vs.  New  York  L.  Ins.  Co..  114  .Cal.  161, 
168.  45  Pac.  Rep.  1054,  46  Id.  386. 

16.  Purchaser  not  entitled  to  recover  back 
purchase  price  paid,  and  to  hold  possession  of 
premises  received  from  vendor  which  mlgt^t 
ripen  into  perfect  title,  unless  he  has  been 
evicted  or  has  voluntarily  surrendered  or 
offered  to  surrender  possession. — Haynes  vs. 
White,  55  Cal.  38,  42.  See  Truebody  vs.  Jacob- 
son,  2  Cal.  269,  287;  Jackson  vs.  Norton,  6  Cal. 
187.  189;  Morrison  vs.  X.ods,  39  Cal.  881,  386; 
Furdy  vs.  Bullard,  41  Cal.  444,  448;  Fletcher  vs. 
Mower,  No.  6268,  not  reported. 

16.  Subntantlal  condition — When  sufllclent. — 
Vendee  under  contract  of  sale  and  purchase  of 
real  property  examining  different  lot  through 
mistake,  giving  notice  of  rescission  upon  as- 
certaining mistake,  has  right  to  rescind  where 
property  can  be  returned  in  substantially  same 
condition. — Goodrich  vs.  LAthrop,  94  Cal.  56, 
68,  28  Am.  St.  Rep.  91,  29  Pac.  Rep.  829.  See 
Rarfleld  vs.  Price.  40  Cal.  536,  642. 

IT.     RBaUlREMENTS       OF       SECTION      are 


fully  iatlafled  if  property  can  bo  returned 
by  Tondee  In  substantially  same  condition  as 
when  he  received  it. — Goodrich  vs.  Lathrop.  9* 
Cal.  66.  68.  88  Am.  St.  Rep.  91,  29  Pac  Rep. 
889. 


18.  yavhmt  la  not« — ^Mcre  offer  to  rcatere  In 
answer  not  sufficient. — Maddock  vs.  Russell. 
109  Cal.  417.  426,  42  Pac  Rep.  139. 

19.  PLACING    CERTIFICATES    OF    STOCK 

issued  in  hands  of  clerk  without  assignment 
will  not  amount  to  offer  to  rescind  contract — 
Kelley  vs.  Owens.  120  Cal.  602,  611,  47  Pac  Rep. 
869.  68  Id.  797. 

20.  Party  seeklnfr  to  rescind  or  cancel 
promissory  note  and  mortgage  and  calling  for 
reconveyance  of  premises  cannot  recover 
where  by  his  own  admission  defendant  has 
expended  money  In  removing  mortgages  and 
encumbrances  and  has  treated  property  as  tals 
own  subject  to  claim  for  money  advanced 
without  paying  or  offering  to  pay  money  so 
advanced  for  his  benefit  by  the  defendant — 
Wolfe  vs.  Titus.  184  CaL  «64.  267,  66  Pac  Rep. 
1042. 

SI.  WHEN  RBSGI88ION  DENIED.— Ceart 
will  net  reUere  plaintiff  wker*  by  Ms  ewn  ae- 
tlana  he  has  rendered  It  impossible  for  court 
to  decree  rescission  that  would  do  equity  be- 
tween parties,  and  where  he  makes  no  at- 
tempt to  give  money  compensation;  where, 
without  fault  of  rescinding  party,  property 
cannot  be  restored.— Kelley  vs.  Owens,  120 
Cal.  502,  611,  47  Pac  Rep.  369.  52  Id.  797. 

22.  RIGHT  TO  RESCIND  DENIED  WHERB 
PARTY  SEEKING  REI^IEF  has  rendered  it 
impossible  by  his  own  act  to  place  other  party 
in  statu  quo. — ^Bailey  vs.  Fox,  78  Cal.  389,  397, 
20  Pac.  Rep.  868.  See  Herman  vs.  Haffenegger, 
54  Cal.  161;  Merrill  vs.  Merrill,  103  Cal.  287, 
291.  86  Pac  Rep.  768.  87  Id.  892;  BCatteawan 
Co.  vs.  Bentley,  18  Barb.  (N.  T.)  641;  Hogan 
vs.  Weyer.  6  Hill  (N.  Y.)  389;  Sinclair  vs.  Nelll, 
8  Hun  (N.  Y.)  80;  Cobb  vs.  Hatfield,  46  N.  T. 
533;  Pullman  vs.  Alley.. 68  N.  Y.  687;  Gould  va 
Cayuga  Co.  Nat  Bank,  86  N.  Y.  75. 

28.  Party  securing  advantage  over  an- 
other by  fraud  cannot  avoid  rescission  upon 
ground  that  he  has.  Involved  himself  in  obli- 
gation of  third'  parties. — Jurgens  vs.  New  Tork 
L.  Ins.  Co.,  114  Cal.  161,  168,  46  Pac  Rep.  1054, 
46  Id.  866;  See  Masson  Vs.  Bovet,  1  Den.  (N.  T.) 
69,  48  Am.  Deb.  661;  Hammond  vs.  pennock.  61 
N.  Y:  146. 

.  94.  .  REMEDIES— Plcn«ins  amd  ynietfcc.— 
Comi^alBt  most  aver  damage  or  state  facts 
from    which    conclusion    of    damage    can    be 

■  drawn,  as  party  cannot  go  into  court  without 
having  some  rlglit  to  enforce  or  wrong  to  re- 
dress.->Wolfe  vs.  Titus,  124  Cal.  264,  267,  56 
Pac.  Rep.  1042. 

38.  AI4I.EOATION  THAT  DEFENDANT* 
WERE  READY  AND  ^WILIjINO  AND  OF- 
FERED to  reconvey  contained  In  answer  in 
foreclosure  of  mortgage  of  property  in  their 
possessibn,  where  they  alleged  that  nothing 
passed  by  conveyance  of  the  land  to  them  and 
show  no  offer  at  any  time  to  redeliver  posses- 
sion of  the  land  actually  received  nor  to  ac- 
count for  rents  and  profits,  or  that  use  of  same 
■was    of   no   value,    is   not   sufficient  to  entitle 
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IMirty  to  re8cl88lon.-^^Maddodk  ra,  Russell,  109 
Cal.  417,  426,  42  Pac.  Rep.  139.  See  Fratt  vs. 
Flake,  17  Cal.  880;  Haynes  vs.  White,  6S  Cal.  88; 
Bryan  vs.  Swain,  66  Cal.  616;  Alden  vs.  Pryal, 
60  Cal.  216;  Hammond  vs.  Wallace,  86  Cal.  622, 
S32,  20  Am.  St.  Rep.  289,  84  Pac.  Rep.  837. 

26.  Facts  must  be  stated  showing:  such 
right  or  wrong:  to  exist,  and  mere  epithets, 
however  profusely  used  or  vehemently  ex- 
pressed, will  not  supply  plaoe  of  facts  in  plead* 


InfiT.— Wolfe  vs.  Titus,  124  Cal.  264,  267,  66 
Pac.  Rep.  1042. 

27.     IVHElf   ACTION   FOR   DAMAGES    LIES. 

-—Party  complaining  cannot  rescind  but  must 
resort  to  action  for  damagres  where  he  has 
parted  with  thing:  purchased. — Bailey  vs.  Fox, 
78  Cal.  389,  397,  20  Pac  Rep.  868.  See  Herman 
vs.  HafFenegrgrer,  64  Cal.  161;  Merrill  vs.  Mer- 
rill, 108  Cal.  287,  291.  86  Pac.  Rep.  768,  37  Id. 
892;  Cobb  vs.  Hatfield,  46  N.  Y.  683. 


§  3408.    OOUST  HAY  REQUIRE  PARTY  RESCINDINO  TO  DO  EQUITY.    On 

adjudging  the  rescission  of  a  contract,  the  court  may  require  the  party  to  whom 
such  relief  is  granted  to  make  any  compensation  to  the  other  which  justice  may 
require.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2-6.  Construed  wiUi  reference  to  power  of  court 
to  decree  presumption  aa  to  eonditions  im- 
posed by  court. 
7.  Presumption. 


1.  Applied,  cited,  conatraed,  referred  to,  etc.. 
In:  Goodrich  vs.  Lathrop,  94  Cal.  56,  68,  28  Am. 
St  Rep.  91,  29  Pac.  Rep.  329  (construed);  Toby 
vs.  Oregron  Pac.  R.  Co.,  98  Cal.  490,  499,  502,  38 
Pac.  Rep.  550  (construed  and  applied  with 
other  sections);  Kelley  vs.  Owens,  120  Cal. 
502,  511,  47  Pac.  Rep.  369,  52  Id.  797  (construed 
and  applied  with  otlier  sections);  Chlcagro 
Clock  Co.  vs.  Tobin,  128  Cal.  877.  878.  66  Paa 
Rep.  1007  (referred  to). 

X    CoBstroed  as  to  irlvfnv  court  full  power 

to  do  what  Justice  may  require  Irt  matter  of 
compensation. — Goodrich  vs.  Lathrop,  94  CaL 
56,  58,  28  Am.  St.  Rep.  91,  29  Pac.  Rep.  329. 

3.  As  to  srlvlngr  court  power  to  grrant  vendor 
relief  from  vendee  by  reason  of  latter's  mis- 
take of  fact  upon  purchase  of  land,  where  ia 


equity  and  ffood  conscience  he  was  entitled  to 
same. — Goodrich  vs.  Lathrop,  94  C!al.  66,  58.  28 
Am.  St  Rep.  91,  29  Pac.  Rep.  829. 

4.  AS  not  establlshlnfiT  any  new  rule  upon 
subject  of  rescission  of  contracts. — Toby  vs. 
Oregron  Pac  R.  Co.,  98  Cal.  490,  502,  88  Pac. 
Rep.  550. 

5.  With  I  3406  as  authorizing:  courts  to  re- 
scind contracts  on  application  of  party  as- 
grrleved,  and  as  grivlngr  no  rights  to  parties 
in  cases  of  this  character  not  accorded  by 
courts  of  equity  prior  to  adoption  of  code. — 
Toby  vs.  Oregron  Pac.  R.  Co.,  98  Cal.  490,  502,  83 
Pac.  Rep.  550. 

6.  With  ii  3406,  3407  as  not  authorizing:  re- 
aclsslon  where  party  has  not  exercised  ordi- 
nary dlllg:ence. — Toby  vs.  Oregon  Pac.  R.  Co., 
98  Cal.  490,  502,  83  Pac.  Rep.  550. 

7.  PresamptloB  la  that  court  Imposes  such 
conditions  as  are  Justified  under  facts  of  case. — 
Chicago  Clock  Co.  vs.  Tobin,  123  CaL  377,  378, 
65  Pac.  Rep.  1007. 


ARTICLE  VI. 

CANCELATION    OF    INSTRUMENTS. 


§  3412.    When  cancelation  may  be  ordered. 
§3413.    Infitruznent  obvioujBly  void. 


{8414.    Cancelation   in   part. 


§  3412.  WHEN  CilLNCELATION  MAY  BE  OBDEBED.  A  written  instrument, 
in  respect  to  which  there  is  a  reasonable  apprehension  that  if  left  outstanding  it 
may  cause  serious  injury  to  a  person  against  whom  it  is  void  or  voidable,  may, 
upon  his  application,  be  so  adjudged,  and  ordered  to  be  delivered  up  or  canceled. 

History:  Enacted  March  21,  1872;  amended  bj  Code  Commission,  Act  March 
6,  1901,  Stats,  and  Amdts.  1900-1,  p.  422,  held  nnconstitutional,  see  history, 
{4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 
2-5.  Construed  with  reference  to  its  applica- 
tion, extent,  etc. 
6-8.  Clause  giving  right  to  rescind — Effect  of. 
9.  Cloud  on  title — What  is. 
10, 11.  Equitable  relief — ^When  decreed. 

12.  Jury — Bight  to. 

13.  Pleading  and  practice — Complaint — Aver- 

ments in. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RE- 
FBRRBD  TO,  etc.,  in:  Wlard  vs.  Brown,  59 
Cal.    194,   197    (construed  and   applied);   Castro 


vs.  Barry,  79  Cal.  443,  445,  21  Pac.  Rep.  946 
(construed  and  applied);  Ingrram  vs.  Smith. 
83  Cal.  234,  238,  23  Pac.  Rep.  298  (construed 
and  applied);  Bradley  vs.  Anglo-American  G. 
C.  Co.,  102  Cal.  627,  631,  36  Pac.  Rep.  1011  (con- 
strued and  applied);  Hart  vs.  Church,  126 
Cal.  471,  474,  77  Am.  St.  Rep.  195,  58  Pac.  Rep. 
910  (referred  to);  Angrus  vs.  Craven,  132  Cal. 
691,  697,  64  Pac.  Rep.  1091  (construed  and  ap- 
plied). 

2.     CONSTRUED   AS   APPLTINO   to   promis- 
sory  note   fraudulently   griven   by  debtor   pur- 
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porting  to  be  for  valuable  consideration,  but 
frhich  is  really  ffiven  and  received  for  pur- 
pose of  defrauding  creditors,  as  belner  an  in- 
strument which.  If  left  outstanding*  would 
cause  serious  injury  within  meaningr  of  sec- 
tion.—Ingram  vs.  Smith.  8S  Cal.  284,  288,  23 
Pac  Rep.  298. 

3.  As  embodying:  in  statutory  form  old  and 
well -settled  rules  of  equity. — Castro  vs.  Barry, 
7»  Cal.  443,  445.  21  Pac.  Rep.  946. 

4.  As  expressly  providlngf  that  If  instru- 
ment is  void  on  Its  face  or  when  construed 
with  another  Instrument  with  which  It  Is  nec- 
essarily connected  relief  will  not  be  granted. 
—Castro  vs.  Barry,  79  Cal.  448,  446.  21  Pac. 
Rep.  946. 

5.  As  flrlvinfiT  purely  equitable  relief. — ^Angus 
vs.  Craven.  132  Cal.  691,  697,  64  Pac.  Rep.  1091. 

e.  CLAUSB  GIVING  BIGHT  TO  RBSCIND— 
Bffcet  o«. — Clause  in  agreement  between 
grantor  and  grantee  giving  former  right  to 
terminate  agreement  upon  violation  of  its  pro- 
visions does  not  prevent  him  from  seeking  Its 
cancelation  by  judicial  determination. — Brad- 
ley vs.  Anglo-American  G.  C.  Co.,  102  Cal.  627, 
482.  36  Pac.  Rep.  1011. 

7.  Grantee,  under  contract  giving  him  ex- 
clusive right  in  territory  for  sale  and  disposal 
of  patented  articles,  entering  into  contract 
with  proprietor  of  rival  machine  with  inten- 
tion of  preventing  Introduction  of  article  un- 
der original  agreement.  Is  such  violation 
thereof  as  Justifies  grantor  in  treating  it  as 
terminated  and  instituting  action  under  this 
section. — Bradley  vs.  Anglo-American  G.  Co., 
102  Cal.  627.  632.  86  Pac.  Rep.  1011. 

g.  Repadtatlon  of  grantor's  rights  to  ter- 
minate   contract    upon    violation    of    its    pro- 


visions pursuant  to  clause  therein  contained 
renders  equitable  action  for  delivery  up  and 
cancelation  of  the  agreement  appropriate. — 
Bradley  vs.  Anglo-American  G.  Co.,  102  Cal. 
627,  682,  36  Pac  Rep.  1011. 

«,  CLOUD  UPON  TITLB.  —  Circumstances 
held  sufficient  to  warrant  court  in  decreeing 
cancelation  of  document  as  a  cloud  upon  title 
where  defendant  repudiates  action  of  agent — 
Wiard  vs.  Brown.  69  Cal.  194,  197. 


10.  BaUITABLB     BBL.IBF— ITITken 

— Equity  will  afford  relief  by  ordering  docu- 
ment to  be  delivered  up  and  canceled  whenever 
instrument  of  writing  exists  which  has  been 
obtained  without  consideration,  or  has  become 
a  nullity,  or  which,  if  left  outstanding,  may 
cause  injury  to  plaintiff  or  may  be  vexatlousljr 
used  against  him,  after  evidence  to  Impeach 
or  invalidate  it  is  lost  or  may  throw  a  cloud 
or  suspicion  upon  his  title. — ^Wiard  vs.  Brown, 
69  CaL  194,  197. 

11.  Relief  granted  against  false  and  forged 
deeds  recorded  and  fraudulently  acknowl- 
edged.— Angus  vs.  Craven,  182  Cal.  691,  694,  64 
Pac.  Rep.  1091. 

13.  JUBY — Right  to. — ^Defendant  in  action 
under  this  section  not  entitled  to  jury  trial.— 
Angus  vs.  Craven,  182  CaL  691,  697,  64  Pac 
Rep.  1091. 

18.  PLBADINO  AlfD  FBACTICB.— Com- 
plalat  miiBt  state  cause  of  action  within  e«nlts- 
ble  rule  by  showing  facts  which  establish  ap- 
parent validity  of  Instrument  said  to  consti- 
tute cloud  of  title  and  also  facts  showing  Its 
invalidity. — Castro  vs.  Barry,  79  Cal.  443,  445, 
21  Pac.  Rep.  946.  See  Hlbernla  a  &  L.  Soa 
vs.  Ordway,  88  Cat  679,  681. 


§  3413.  INSTEXJMENT  OBVIOUSLY  VOID.  An  instrument,  the  invalidity  of 
which  is  apparent  upon  its  face,  or  upon  the  face  of  another  instrument  which  is 
necessary  to  the  use  of  the  former  in  evidence,  is  not  to  be  deemed  capable  of  caus- 
ing injury,  within  the  provisions  of  the  last  section. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,3.  Instniment — Meaning  of. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Hoag  vs.  Howard.  55 
Cal  564.  566  (referred  to  with  other  sections); 
Castro  vs.  Barry.  79  Cal.  443,  445,  21  Pac.  Rep. 
946   (construed  and  applied). 

2.  WORD   MINSTRIXMKNT*  aa   used  In   this 


and  other  sections  of  code  does  not  embrace 
cases  of  writ  of  any  kind  issued  by  court  or 
officer  or  any  other  authority. — ^Hoag:  vs.  How- 
ard, 65  Cal.  564,  666. 

8.  Indicates  some  written  paper  or  instru- 
ment slgrned  and  delivered  by  one  person  to 
another  transferring  title  to  or  creating  lien 
on  property  or  grivlng  right  to  debt  or  duty.— 
Hoaff  vs.  Howard,  56  CaL  564,  566. 


§  3414.  CANCELATION  IN  PART.  Where  an  instrument  is  evidence  of  dif- 
ferent rights  or  obligations,  it  may  be  canceled  in  part,  and  allowed  to  stand  for 
the  residue.  History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Construed — With  reference  to  right. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Hoagr  vs.  Howard,  55 
Cal.  564,  566  (referred  to  with  other  sections); 
Joshua  Hendy  M.  Wks.  vs.  American  S.  B.  Ins. 
Co..    86    Cal.    248,    251,    21    Am.    St.    Rep.    33,    24 


Pac.    Rep.    1018    (construed   and   applied  with 
other  sections). 

a.  CONSTRUED  AS  GIVIHG  RIGHT  TO  RE- 
SCIND and  cancel  contracts  generally  for  cer- 
tain specified  reasons. — Joshua  Hendy  M.  Wka 
vs.  American  S.  B.  Ins.  Co.,  86  CaL  248,  261,  21 
Am.  St.  Rep.  88,  24  Pac.  Rep.  1018. 
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CHAPTER  IIL 

PREVENTIVE  RELIEF. 


13420.    Preventive  relief,  how  granted* 
S3421.    Proviflional  injunctions. 


S  3422.    Injunction,  when  allowed. 

8  3423.    Injunction,  when  not  allowed. 


§3420.    PSEVENTIVE    BELIEF,    HOW    GRANTED. 

granted  by  injunction,  provisional  or  final. 

History:    Enacted  March  21,  1872. 


Preventive   relief   is 


1, 2.    Equity— Jurifldiction — General  rule. 

3.  Same — Appellate  court — Will  not  in- 

terfere with  discretion  of  trial  court. 

4.  Injunction — Based    on    equitable    cir- 

cumstances. 

5.  Comity — Bules     of     judicial     comity 

averred. 

6.  Fraud   in   answer — Court's   power    to 

try. 

7.  Insolvency — Bight  of  equity  to  inter- 

fere where  defendant  insolvent. 

8.  Operation  of  injunction. 

9,10.  Power  of  court  to  grant — How  in- 
quired into. 

11-17.  Cloud  on  title— When  injunction  lies 
to  prevent. 

18-20.    Same — When  injunction  refused. 

21.  Condemnation  of  land. 

22.  Courts — Restraining  proceedings  of. 
23-25.    Deeds  —  Execution      of  —  When      re- 
strained. 

26.  Fraud— In  use  of- paper. 

27.  Franchise — Injunction   to   protect   de- 

struction of. 

28.  Government  lands. 

29-35.    Irreparable  injury — As  ground  for  in- 
junction. 
86-56.    Judgments — General    rule — ^When    re- 
lief granted  and  denied. 
67.    I/egislative  acts — Injunction  against. 
68-60.     Mechanics'  liens — Injunction  in  aid  of. 
61,62.     Mining  claims — Injunctions  in  aid  oi^ 
63-68.    Nuisance  —  Injunction,  when  granted 

or  denied. 
69-73.    Public  officers — Board  of  commission- 
ers— ^Funded  debt. 
74-84.     Sheriff's  sales — When  restrained. 
85,86.    Supervisors  —  Acts     of  —  When     re- 
strained. 
87-92.    Taxes  —  General   rules   governing   in* 

junctions. 
93-105.    Same — Collection  of — ^When  restrained. 
106-110.    Same  —  Tax    sales  —  When    not    re- 
strained. 
111.    Trade-marks — ^When  restrained. 
112-124.    Trespass  —  When   and   when   not   re- 
strained. 
125.     Same — Continuing  injury. 
126-129.     Same — Cutting  of   timber— When   re- 
strained. 
130.     Same — Tenants  in  common. 
131, 132.     Same — Threatened  trespass,  when  re- 
strained. 
133.     Same — Title — Necessity  of  showing. 
134-136.     Same — Repeated  trespass. 
137, 138.     Same — Stream — Diversion  of. 

139.     Trustee — Sale  by — When  restrained. 
140,141.     Waste — Injunction — ^When  granted. 


142. 

143-145. 

146-149. 
150. 

151. 

152. 
153, 154. 

155. 

156, 157. 

158-164. 


Same — Fruit-tree*— Cutting  of — When 

restrained. 
Same — Joint  tenants  and  tenants  in 

common — Cutting  timber,  etc. 
Same— Landlord  and  tenant. 
Same  —  Mortgagee  —  Bight  to  injunc* 

tion. 
Same — Stream — Diversion  of. 
Same — Threatened  waste. 
Same— Timber — Cutting  of. 
Same — Title — Effect  of  repudiation  of.. 
Same — Refused. 
When  injunction  refused. 


1.  E^VITY  —  JURISDICTIOBT.— BqnltT  lay*- 
dovrm  BO  r«lea  whteli  llndt  Ita  poorer  and  dis- 
cretion as  to  particular  cases  in  which  injunc- 
tion is  to  be  i^ranted  or  withheld. — Merced  M.. 
Co.  vs.  Fremont,  7  CaL  817,  321,  68  Am.  Deo. 
262. 

2.  Granting,  oontinuinff,  and  dissolvingr  in- 
junctions matter  of  discretion  regrulated  by 
sound  and  Just  rules. — Burnett  vs.  Whitesldes, 
18  Cal.  156.  158;  Hicks  vs.  Michael,  16  Cal. 
107,  117.  See  De  Godey  vs.  Godey,  89  Cal 
167,  167;  McCreery  vs.  Brown,  42  Cal.  467,  462; 
Patterson  vs.  Board  Supervisors,  60  Cal.  344. 
346;  Coolot  vs.  Central  Pac  R.  Co.,  62  Cal.  66; 
EfTord  vs.  Southern  Pac.  R.  Co.,  52  Cal.  277; 
Payne  vs.  McKinley,  64  Cal.  632;  Parrott  vs. 
Floyd,  64  Cal.  634;  White  vs.  Nunan,  60  Cal. 
406,  407. 

5.  Appellate  court  will  not  interfere  with 
exercise  of  discretion  of  trial  court  except  in 
cases  of  palpable  error  or  abuse  of  such  dis- 
cretion.— ^Whlte  vs.  Nunan,  60  Cal.  406,  407. 

4.  INJlJNCTIOlf  —  Must  bo  Imsed  on  some 
equitable  circumstances. — Coker  vs.  Simpson^ 
7  Cal.   340,  842. 

6.  COMITY.  —  Obaervaaeo  of  lujnnctloii  by 
court  to  ^vkoso  notice  It  wm  brovsht  is  placed 
upon  srrounds  of  Judicial  comity  which  one 
court  owes  to  another. — Bnirels  vs.  Lubeck,  4 
Cal.  81,  82. 

e.  FRAUD  IN  ABTSWBR.  —  Relied  vpon  te 
answer,  courts  are  clothed  with  ample  power 
to  claim  issue  and  to  try  and  determine  same 
with  or  without  intervention  of  Jury. — Imlay 
vs.  Carpentier,  14  Cal.  173,  178. 

7.  IlfSOLVENCnr.  —  Equity      wlU      Interfero 

where  by  reason  of  insolvency  of  defendant 
Injury  is  threatened  to  plaintiff. — ^Northern  Pac 
R.  Co.  vs.  Carland,  6  Mont.  146,  8  Pac  Rep.  184. 

8.  OPERATION  OF.  —  Injunction  operates 
upon  court  as  well  as  upon  parties. — Engels  vs. 
Lubeck,  4  Cal.  81,  82. 

9.  POWER  OF  COURT  TO  GRANT— How 
fnqnired  Into. — Power  of  court  to  grrant  Injunc* 
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tlon  enjoining:  diversion  of  water  from  stream 
inquired  into  on  certiorari,  and  question 
whether  there  was  error  in  gn^anting:  injunc- 
tion cannot  be  considered  thereunder. — Johnson 
vs.  Superior  Court,  65  Cal.  567,  668,  4  Pao. 
Hep.  575. 

10.  Rlffht  to  Injunction  Ui  resarded  as  ad- 
judicated by  decision  at  hearing^  when  given 
under  order  to  show  cause  why  it  should  not 
be  granted.— Hicks  vs.  Michael,  15  Cal.  107. 
117.  See  Natoma  W.  &  M.  Co.  vs.  Parker, 
16  Cal.  83. 

11.  CLOUD    ON    TITLB. — Injnnctlon    lies    to 

prevent  cloud  on  title. — Goldstein  vs.  Kelly,  51 
Cal.  301,  r,03;  Northern  Pac  R.  Co.  vs.  Car- 
land,  5  Mont.  146,  8  Pac.  Rep.  184. 

As  to  Injunction  to  prevent  clovd  on  title,  see 
monographic  notes  by  Robert  Desty,  8  L>.  R.  A. 
727;    10  L.  R.  A.  29S. 

12.  Court    may    uae    Judicial    discretion    In 

granting^  injunction  to  restrain  sheriff  from 
selling,  in .  order  to  prevent  cloud  on  title.— ^ 
Goldstein  vs.  Kelly,  61  Cal.  301,  303. 

13.  Injunctltfn  lies  at  Instance  of  land- 
owner to  prevent  cloud  on  title,  irreparable 
injury  by  insolvent  persons  entering  upon 
property,  and  despoiling  substance  of  Inherit- 
ance thereof,  and  diverting  valuable  springs 
and  streams. — Bensley  vs.  Mountain  Lake  W. 
Co..  13  Cal.  806,  818,  78  Am.  Dec.  575. 

14.  Where  on  foreclosure  proceedings  ot 
mortgage  by  husband  and  wife  service  is  not 
made  upon  wife,  where  purchaser  has  notice, 
and  a  valid  defense  exists.  —  McMillan  vs. 
Reynolds,  11  Cal.  372,  379. 

15.  For  purpose  of  quieting  possession,  or 
to  prevent  multiplicity  of  suits,  or  where  value 
of  inheritance  is  in  jeopardy,  or  where  ir- 
reparable mischief  is  threatened,  in  relation 
to  mines,  quarries,  or  woodlands,  whether 
same  results  from  the  nature  of  the  Injury 
or  from  the  solvency  of  the  party  committing 
the  trespass. — Leach  vs.  Day,  27  Cal.   643,  646. 

16.  As  to  circumstances  entitling  party  to 
Injunction  and  appointment  of  receiver  to  re- 
strain sale  of  lands  or  encumbering  them 
where  parties  claim  fraud  upon  their  rights, 
see  Corcoran  vs.  Doll,  85  Cal.  476,  479. 

17.  Stranireni- — Injnnctlon  docs  not  lie  in 
equity  to  prevent  cloud  on  title  to  injury  of 
strangers. — Goldstein  vs.  Kelly,  51  Cal.  301,  308. 

18.  Tax  deed* — Tax  Is  no  cloud  upon  title 
to  real  estate,  and  its  collection  by  distress 
or  seizure  of  chattels  is  only  ordinary  tres- 
pass, even  If  tax  be  Illegal,  or  conduct  of  the 
officer  be  unauthorized. — Ritter  vs.  Patch,  12 
Cal.  298,  299. 

19.  Injunction  will  not  lie  where  tax 
collector's  deed  would  not  be  a  cloud  on  title,  as 
being  void  on  its  face. — ^Houghton  vs.  Austin, 
47  Cal.  646,  665. 

20*  Void  proceedlaffs. — Injunction  will  not 
lie  where  proceeding  appears  upon  inspection 
to  be  void,  as  same  constitutes  no  cloud  on 
title. — Bucknall  vs.  Story,  86  Cal.  67,  70. 

21.  CONDBBINATION  OF  LAND.  —  Defense 
by  way  of  cross  complaint  in  action  for  con- 
demnation of  lands  seeking  to  restrain  pro- 
ceedings which  would  constitute  legal  defense 


to  petition  on  hearing  upon  merits  constitutes 
good  grounds  for  refusal  of  temporary  injunc- 
tion, especially  where  injury  alleged  is  such 
as  will  be  done  under  final  order  of  condemna- 
tion if  granted,  and  therefore  presentable  at 
final  hearing. — California  Pac.  R.  Co.  vs.  Cen- 
tral Pac.   R.  Co.,  47  Cal.   5^49,  552. 

22.  COURTS.  —  Injunction  lies  to  restrain 
proceedings  of  probate  court  instituted  by 
fraud  and  conspiracy  of  parties  in  order  to 
procure  property  for  their  own  benefit. — Larue 
vs.  Friedman.  49  Cal.  278,  284.  See  Hager  vs. 
Shindler,  29  CaL  47. 

28.  DESEDS. — Party  seetElns  to  enjoin  exe- 
cution of  deed  must  allege  facts  showing  that 
in  action  of  ejectment  founded  on  deed  he 
had  been  required  to  offer  evidence  to  over- 
come Its  effect. — Schuyler  vs.  Broughton,  65 
Cal.  252,  253,  3  Pac.  Rep.  870.  See  Pixley  vs. 
Huggins,  15  CaL  127,  128;  Englund  vs.  Lewis, 
,25  pal.  337. 

24.  Allegation  in  complaint  In  action  to 
enjoin  execution  of  sheriff's  deed  that  ^eed,  if 
executed,  would  be  cloud  upon  plaintiff's  title, 
and  that  he  levied  on  said  property  under  and 
by  virtue  of  said  writ  of  execution  issued  out 
of  specified  court  in  specified  action,  without 
averment  th^t  judgment  is  either  rendered 
or  entered  in  action.  Is  sufficient. — Schuyler  vs. 
Brougjiton,  65  Cal.  252,  253,  3  Pac  Rep.  870. 

25.  Allegation  that  deed,  if  executed,  would 
be  a  cloud  upon  plaintiff's  title,  is  mere  legal 
cdncluslon  and  Insufficient.  —  Schuyler  ivs. 
Broughton,  65  Cal.  252,  253,  8  Pac.  Rep.  870. 

26.  FRAUD. — Sqnlty  will  InCcrfcre  to  pre- 
vent fraudulent  use  of  paper  for  purpose  not 
contemplated  at  time  it  is  made,  even  where 
there  is  no  mistake  or  fraud  in  Its  execution. — 
Murray  vs.  Dake,  46  Cal.  644,  645,  648. 

27.  FRANCHISE  —  is  property  entitled  te 
protection  from  destruction  by  -way  of  injunc- 
tion.— Northern  Pac.  R.  Co.  vs.  Garland,  6  Hont 
146,  8  Pac.  Rep.  134. 

.  2&  GOVERNMENT  LANDS.— Injnnctten  not 
smnted  to  rcstmin  payment  for  ^oTemntent 
lands  where  same  would  not  be  cloud  upon 
title  or  obstruct  plaintiff  in.  free  use  of  his 
own  property. — Taylor  vs.  Underbill,  40  CaL 
471,  478. 

20.     IRREPARABLB      INJURY. — Injnnctlon 

win  not  lie  where  injury  is  merely  temporary 
and  not  likely- to  continue. — Coker  vs.  Sinop- 
son,  7  Cal.   340,   842. 

As  to  what  Is  irreparable  Injary,  see  note  1 
Am.  St.  P.ep.  874,  S79. 

80.  Injury  sustained  must  be  such  as  can- 
not be  adequately  compensated  in  damages,  or 
it  must  be  irremediable,  or  lead  to  irremediable 
mischief,  to  entitle  party  to  Injunction  in  case 
of  nuisance. — ^Middleton  ▼«.  Franklin,  8  CaL 
238,    241. 

31.  Facts  stated  must  satisfy  court  that 
apprehension  of  irreparable  injury  is  well 
founded. — Branch  T.  Co.  vs.  Board  Supervisors, 
13  Cal.  190. 

32.  Mere  allegation  that  injury  would  be 
irreparable  is  not  sufficient  to  support  injunc- 
tion without  showing  how  and  w^hy  it  would 
be   so. — Waldron    vs.   Marsh,    6   CaL    119,   130; 
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Branch  T.  Co.  V8.  Board  Supervisors^   18  Cal. 
190. 

as.    Vested  right  in  plaintiff  likely  to  iSuffer  / 
crreat    or    irreparable    In3ui»y    from    act    comr 
plained    of    must    exist.  —  Branch    T.    Co.    vs. 
Board  Supervisors^  IS  Cal.  IfiQ.' 

14.  Injunction  panted  *  to  •  enjoin  oonstmc-  • 
tfon  of  tunnel  for  purjJoses  ot  developing  and 
working  mine,  where  same  Vorks  Irreparable  : 
Injary  or  loss  to  plaintiff's  property,  without 
averment  that  defendant  was  Insolvent.— Rich- 
ards vs.  Dower.  84? Cat.  ^Z,  «4»t  2A  PaCf  Rep. 
118. 

98.  Error  or  aVase  ^f  discretUm  of  eovit  tn 
refiMlBir  tejimcrttoii  where  ln;:hiry  Is  per  se 
irreparable  Is  exception  from  rule  under  which 
court  declines  to  Interfere  with  graotlngp  re- 
fusing, continuing,  or  dissolving  injunctions, 
rule  generally,  if  not  exclusively,  applying  to 
preliminary  injunctions.— Richards  vs.  Dower. 
64  Cal,  62,  64,  28  Pac  Rep,.  113. 

S8.  JUDGMENTS — GBNBBAIi  RULE. — Coiirta 
of  cavity  do  not  interfere  wltb  |«dgmcitts  and 
proceedings  at  law^  except  in  peculiar  cases. — 
Gregory  vs.  Ford.  14  Cal.  13».  142,  78  Am..  I>ea 
«3d, 

37.  To  correct  errors  or  irregularity  of 
courts  of  law. — Gregory  vs.  Ford,  14  Cal.  139, 
142,  78  Am.  Dec.  639. 

38.  To  destoy'  fraud  or  accident  unmixed 
with  any  fault  or  negHgence  on  part  of  party 
seeking  same,  or  his  agents.— Phelps  vs.  Pea- 
body,  7  Cal.  50.  62;  Imlay  vs.  Carpentler,  14 
Cal.  173,  178;  Martin  vs.  Parsons,  49  Cal.  94, 
100. 

89.  To  destroy  "fraud  or  to  relieve  from  sub- 
i;tantial  injury  or  gWss  injuries. — Gregory  vs. 
Ford.  14  Cal.  139,  142,  T3  Am.  Dec.  639. 

40.  To  prevent  use  of  Judgment  as  instru- 
ment of  Injustice  by  author  of  wrong.— Martin 
vs.  Parsons,  49  Cal.  94.  100.  See  McMillan  vs. 
Reynolds.  11  Cal.  372;  Murray  vs.  Dake.  46 
Cal-    644,  646. 

41.  To  do  Justice  when,  from  their  organiza- 
tion or  otherwise,  common-law  tribunals  are 
Incapable  of  rendering  it.  and  seldom  or  never 
Interfere  to  give  a  mere  technical  right. — 
Gregory  vs.  Ford,  14  Cal.  139.  142,  73  Am.  Dec. 
639. 

42.  To  protect  and  preserve  rights  and  lil- 
terests  of  parties.— Imlay  vs.  Carpentler,  14 
Cal.    173.   178. 

45.  Where  case  Is  Strong  one,  as  court  looks 
well  to  the  consequences  of  its  acts. — Gregory 
vs.  Ford.  14  Cal.  189.  142.  78  Am.  Dec.  639. 

44.  "Where  Judgment  unjust  for  want  of  no- 
tice after  return  of  service  by  sheriff. — Gregory 
vs.  Ford.  14  Cal.  189.  148.  78  Am.  Dec.  639. 

46.  Judgment  enforcing  Hen  on  lands  by 
sale  for  payment  of  delinquent  taxes  restrained 
by  injunction  where  false  statements  are  made 
In  the  decree  and  Judgment  of  a  court,  and 
there  is  no  evidence  of  service  of  summons,  and 
defendant  had  no  notice  of  pendency  of  ac- 
tion, even  as  against  purchaser  at  such  sale. — 
Martin  vs.  Parsons,  49  Cal.  94,  99. 

46.  Judgment  obtained  by  fraud  of  party, 
as  where  through  his  fault  it  is  obtained  with- 
out service  of  process,  will  be  restrained  from 


being'  set  up  as  estoppel  to  perpetuate  Wrong 
resulting  from  his  own  misconduct. — 'Martin 
vs.  Parsons,  49  Cal.  94,  100. 

,47.  Injunction  p-gainst  Judgment  only  re- 
lieved against  by  party  paying  into  court  that 
which  by  his  own  statements  he  has  shown 
himself  bound  to  pay,  according  to  maxim,  "He 
who  seeks  equity  must  do.  equity." — Gregory 
vs»  Ford,  14  Cal.  139,  142,  73  Am.  Dec.  .639. 

i$S^ '  "When  Oonlodk — Injunction  not  granted 
aienlnst  Judgment  upon  ground  of  newly  dis- 
covered evidence.-^Mulford  vs.  Cohn,  18  Cal. 
424  46. 

4^.:  In  aetlDn  upcoi  promissory  note  where 
no    valid    defense    is    interposed,    merely  upon    : 
ground  that  defendant  had  a  good  defense  who 
was   not   a   party   at   the    time. — Beaudry    vs. 
FeXcl^,  47  Cal.  183,  186. 

6[0,  On  mere  averment  that  psrty  is  not 
actually  served  with  process  and  that  return 
of'  service  was  false,  where  defendant  has  no 
defense  to  action. — Gregory  vs.  Ford.  14  Cal. 
139.  142.  144,  78  Am,  Dec.  68». 

61.  On  mere  ground  that  demand  was  un- 
conscientious and  that  injustice  may  be  done 
where  party  can  place  matter  before  court  in 
original  8.ctlon,  either  upon  issue  Joined,  or 
upbh  verdict  to-  set  aside  Judgment. — Borland 
vs.  Thornton,  12  Cal.  440,  446. 

62.  Where  court  below  has  full  power  to 
act  on  premises  and,  where  matter  for  relief 
is  sufflclent,  was  matter  for  relief  at  law. — 
Collins  vs.   Butler.  14  Cal.   223,   227. 

53.  Where,  defendant  has  neglected  to  apply 
for  new  trial  within  time  pointed  out  by  ciourt 
on  ground  that  the  original  demand  was  un- 
conscientious.— Phelps  vs.  Peabody,  7  Cal.  60, 
53;  Imlay  vs.  Carpentler,  14  Cal.  173,  176. 

64.  Where  judgment  obtained  against  party 
through  excusable  neglect  of  counsel,  as  full 
relief  Is  obtainable  by  motloQ  In  original  ac- 
tion.— Borland  vs.  Thornton,  12  Cal.  440,  445. 
See  Spencer  vs.  Vlgneaux,  2©  Cal.  442,  449; 
Ketchum  vs.  Crlppen,  37  Cal.  223,  228;  Ede  vs. 
Hazen,  61  Cal.  360. 

55.  Where  judgment  rendered  contrary  to 
statutory  provisions,  as  appeal  Is  proper  rem- 
edy, same  being  invalid. — Smith  vs.  Chichester, 
1  Cal.  409,  410.  See  Phelps  vs.  .Peabody.  7  Cal. 
50,  63. 

56.  One  of  two  partners  cannot  enjoin  col- 
X  lection  of  Judgment  rendered  In  fdvor  of  Urm 

merely  upon  ground  that  he  denies  adjudicated 
facts  and  claims  property  as  his  own  person- 
ally, Judgment  being. conclusive  against  him.— 
Collins  vs.  Butler.  A4  Cal.  223.  229. 

67.  liEGISLATtTB  ACTS.  —  Injunction  will 
not  He  to  pi'event  passage  of  legislative  acts, 
constitution  appointing  other  and  more  appro- 
priate remedies. — Nougues  vs.  Douglass.  7  Cal. 
65,  70. 

88.  MECHANICS'  LIBNS.^InJunc«ton  grant- 
ed to  restrain  removal  of  bnlldlng  to  which 
mechanics*  Hens  attached,  where  such  removal 
»  would  destroy  right  and  deprive  parties  of 
their  liens  and  amount  to  technical  waste. — 
Barber  vs.  Reynolds.  88  Cat  497.  608.  . 

59.  Amendment  may  be  made  on  lien  with- 
out prejudice  to  injunction  already  granted.—- 
Barber  vs.  Beynolds.  88  Cal.  497,  502.  ■  .  r 
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CO.  Injunction  rests  upon  same  cause  of 
action  after  amendment  as  before. — Barber  ts. 
Reynolds.  8S  CaL  497,  502. 

•1.  MININO  CLAIMS.— iBjnmctiom  vraated 
Ih  case  of  mlalss  claims  where  title  to  minlngr 
irround  Is  in  controversy,  as  property  should 
be  preserved  pendingr  litigratlon. — ^Hess  vs. 
Winder,  84  Cal.  270,  272. 

62.  To  restrain  removal  of  grold  from  irold 
mine,  as  there  is  no  mode  of  estimation  that 
even  approaches  to  substantial  accuracy  of 
injury  caused  thereby. — Merced  M.  Co.  vs.  Fre- 
mont, 7  Cal.  817,  822,  68  Am.  Dec.  262.  See 
United  States  vs.  Parrott,  1  McAlL  G.  C  271, 
27  Fed.  Cas.  416. 

68.     BrVISABTCE: — Injunction,    when    srantcd. 

— Private  person  sustaining:  special  injury 
from  public  nuisance  grains  status  which  en- 
ables him  to  sustain  private  action  for  such 
injury,  and  relief  will  be  srranted  him  by 
injunction  on  that  grround,  not  merely  because 
nuisance  is  private,  so  far  as  he  is  concerned, 
but  because  relief  will  benefit  public. — Wood- 
ruff vs.  North  Bloomfleld  O.  M.  Co.,  18  Fed. 
Rep.  763,  788,  9  Sawy.  C.  C.  441,  18  Fed.  Rep. 
763.  See  Mississippi  ft  M.  R.  Co.  vs.  Ward,  67 
U.  S.  (2  Black)  486,  492.  bk.  17;  Hatch  vs.  W.  I. 
B.  Co.,  6  Fed.  Rep.  326,  780.  7  Sawy.  C.  C. 
141.  147,  6  Fed.  Rep.  780. 

As  to  injunction  to  restrain  nnlsance,  see 
monographic  notes  by  Robert  Desty,  9  Lk  R.  A. 
711;    12  L.  R.  A.  763;    18  H  R.  A.  321. 

64.  Injunction  lies  to  abate  an  indictable 
nuisance. — People  vs.  Gold  R.  D.  ft  M.  Co., 
66  Cal.  138,  160.  66  Am.  Rep.  80,  4  Pac.  Rep. 
1162. 

66.  To  restrain  nuisance  by  obstructing-  or 
interferlngr  with  navigable  stream  at  Instance 
of  attorney-general. — People  vs.  Gold  R.  D.  ft 
M.  Co..  66  Cal.  138.  150,  66  Am.  Rep.  80,  4  Pac. 
Rep.  1162. 

66.  By  means  of  mining  debris  discharged 
into  unnavlgable  stream,  but  carried  down  by 
Its  current  into  streams  which  are  navigable, 
so  as  to  Impede  navigation. — People  vs.  Gold 
R.  D.  &  M.  Co.,  66  CaL  138,  160,  66  Am.  Rep.  80, 
4  Pac.  Rep.  1162. 

67.  "Wbcn  not  ^nuitcd.  —  Injunction  not 
granted  against  public  nuisances  at  instance 
of  private  citizen  where  injury  complained  of 
H  not  special  In  character  and  greater  In  de- 
gree than  that  of  the  public  generally. — Blgley 
vs.  Nunan.  63  Cal.  403,  404;  Crowley  vs.  Davis. 
60  Cal.  460.  462. 

68.  Facts  must  be  stated  to  show  that  ap- 
prehension of  Injury  Is  well  founded;  mere 
averment  that  obstruction  of  street  would 
cause  great  and  irreparable  injury  to  plaintiff 
and  his  property  by  reason  of  constant  ob- 
r.trnctlon  and  use  of  street  in  manner  consti- 
tuting nuisance  is  not  sufficient. — Payne  vs. 
McKlnley.  64  Cal.  632.  633.  See  George  va. 
Northern  Pac.  T.  Co..  60  Cal.  689. 

en.  PUBLIC  OFFICERS — BOARD  OF  COM- 
MISSIONERS.— Injunction  minted  mt  Instance 
of  tnxparer  to  restrain  board  of  city  hall  com- 
missioners from  paying;  money  under  void 
contract. — Mulrein  vs.  Kalloch.  61  Cal,  622,  623. 

70.  Fnnded  debt. — As  to  when  and  under 
what    circumstances    injunction    will    lie    re- 


straining commissioners  of  funded  debt  under 
acts  of  legislature  from  receiving  moneys  pro- 
vided to  be  paid  under  such  act,  see  City  ft 
Co.  San  Francisco  vs.  Fund  Commissioners.  10 
Cal.  686,  687. 

71.  Rule  which  groverns  In  such  cases,  and 
alone  entitles  party  to  intervene  to  restrain 
proceedings  or  control  action  of  trustee,  is  that 
fund  is  in  danger  of  being  wasted  or  impaired. 
—City  ft  Co.  San  Francisco  ▼■.  Fund  Commis- 
sioners. 10  CaL  686,  687. 

72.  ]«n2nd  intrusted  to  them  must  be  In 
danger  and  acts  must  be  such  as  to  show 
that  liability  will  be  Incurred  or  injury  done 
by  threatened  or  probable  malfeasance  for 
which  agent's  bond  or  personal  liability  would 
afford  no  possible  or  adequate  redress. — City 
ft  Co.  San  Francisco  vs.  Fund  Commissioners. 
10  Cal.  686,  687. 

78.  Injunction  grranted.  although  defendant 
acts  under  authority  of  law,  where  he  exceeds 
power,  or  law  is  unconstitutional,  unless  there 
Is  reasonable  doubt  as  to  its  validity. — Bona- 
parte vs.  Camden  ft  A.  R.  Co.*  Baldw.  C  C 
206.  t  Fed.  Cas.  821. 

74.  SHERIFFS  SALES.  —  Sheriff  whether 
necessary  party  to  bill  of  complaint  In  Injunc- 
tion snlt  restrainingr  proceeding  under  execu- 
tion questioned. — Buffandeau  vs.  Edmondson, 
17   Cal.   436,   442,   79  Am.  Dec  189. 

75.  Coarts — Jartsdlctlon  of. — Jurisdiction  of 
court  to  enjoin  sale  of  real  estate  is  coextensive 
with  its  jurisdiction  to  set  aside  and  order  to 
be  canceled  a  deed  of  such  property,  and  it  Is 
not  necessary  for  its  assertion  in  latter  case 
that  deed  should  be  operative  if  suffered  to 
remain  uncanceled  to  pass  title,  or  that  defense 
to  deed  should  rest  in  extrinsic  evidence  liable 
to  loss  or  be  available  only  In  equity. — Plxley 
vs.  Hugglns.   16  Cal.  127.  128.  132. 

7C>     SnIBclent  If  deed  casts  dond  vpon  title 

of  plaintiff  to  call  into  exercise  Jurisdiction  of 
court,  as  court  will  remove  cloud  on  title  by 
directing  cancelation  of  deed,  or  it  will  inter- 
fere to  prevent  sale  from  which  conveyance 
creating  cloud  will  result. — Plxley  vs.  Hug- 
glns, 16  Cal.  128.  132.  See  Fulton  vs.  Hanlow. 
20  Cal.  484;  Culver  vs.  Rogers,  28  Cal.  527; 
Pettlt  vs.  Shepherd,  6  Paige  Ch.  (N.  Y.)  493, 
601. 

77.  Dlstlnarvlshcdi  Crowley  vs.  Davis,  87 
Cal.  268.  270,  271. 

78*     Injiinctlon   granted  to  ventmln   anle   on 

execution,  and  sheriff  having  notice  thereof 
bound  to  obey  same. — Buffandeau  vs.  Edmond- 
son, 17  Cal.  436,  440.  441.  79  Am.  Dec.  139. 

79.  To  restrain  sheriff  from  proceeding:  with 
sale  of  real  estate  under  injunction  issued  on 
Judgment  where  such  sale  would  create  cloud 
on  title,  even  if  sale  be  made  by  Judgment 
debtor. — Plxley  vs.  Hugglns.  16  Cal.  127,  128, 
132. 

80.  To  restrain  sale  of  homestead  under 
execution  where  debt  contracted  prior  to  the 
issuance  of  the  patent  under  United  States 
statutes  relating  to  homesteads. — Miller  vs. 
Little,  47  Cal.  348.  860. 

81.  Injunction  will  He  after  sale  made  by 
sheriff  under  execution  to  restrain  threatened 
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delivery  of  deed. — Ooldsteln  ▼>.  Kelly,  61  CaL 
301.  808. 

82.  Injunction  lies  as  only  speedy,  adequate, 
and  unembarrassed  remedy  of  lessor  to  vindi- 
cate his  rifrhts,  as  where  property  is  seized 
under  execution,  to  pay  debt  of  stran^rer  to 
title,  to  which  owner  has  no  immediate  right 
to  possession. — Ford  vs.  Rifirby,  10  Cal.  449, 
460. 

88.  DIsttaflrnlsliedi  Tevis  vs.  Ellis,  26  CaL 
616,  619. 

84.  Injimetloii  mot  vmnted  to  restratn  sheriff 
from  proceediniT  to  complete  execution  sale 
under  Judgment  issued  in  an  action  in  firm 
name  at  Instance  of  parties  claiming  to  be 
partners,  especially  where  claim  is  not  made 
for  some  years  after  Judgment. — Boyd  vs.  Plat- 
ner,  6  Mont  226,  8  Pac.  Rep.  848. 

88.  SUPESRVISORS.^— iBjaneUoH  to  restralm 
board  of  snpervlsom  from  contracting  debt  or 
liability  on  behalf  of  county  for  or  on  account 
of  building  not  granted  where  claim  against 
county  for  such  building  could  not  be  allowed 
and  would  be  refused  by  auditor  or  by  treas- 
urer refusing  to  pay  them. — Linden  vs.  Case, 
46  Cal.  171.  174.  See  People  vs.  Supervisors 
El  Dorado  Co..  11  Cal.  170;  Branch  T.  Co.  vs. 
Supervisors,  13  Cal.  190;  Trinity  Co.  vs.  Mc- 
Cammon,  26  Cal.  117. 

86.  Injunction  to  restrain  board  of  super- 
visors, three  in  number,  from  purchasing  prop- 
erty not  entertained  where  only  one  named  in 
the  bill. — Trinity  Co.  vs:  McCammon,  26  Cal. 
117,  119. 

87.  TAXES  — GBWESRAL  RULBS.r— RIglit  of 
taxpayer  to  restrain  ministerial  act  which,  if 
permitted,  might  subject  his  property  to  taxa- 
tion,  questioned. — Pattison  vs.  Supervisors,  18 

Cal.  175.   181. 

As  to  Injvnetlon  restraining  collection  of 
lllcsnl  tnxesy  see  monographic  note  by  Ernest 
Watts.  22  L.  R.  A.  699. 

88.  Injunction  or  otber  obstmctlon  to  col- 
leetlon  of  taxes  refused  by  court  except  in  cer- 
tain specified  cases. — Northern  Pac.  R.  Co.  vs. 
Car  land,  6  Mont.  146,  8  Pac.  Rep.  134.  See  Eve 
vs.  State,  21  Qa.  60;  Dows  vs.  Chicago,  78  U.  S. 
(11  Wall.)  108,  109,  bk.  20  L.  ed.  65;  Hanne- 
winkle  vs.  Georgetown,  82  U.  S.  (16  Wall.)  647, 
548.  bk.  21  L.  ed.  231. 

89.  Does  not  lie  where  Irreparable  injury 
Is  not  shown  or  cloud  on  title  not  created. — 
Bean  vs.  Davis.  61  Cal.  406,  412. 

90.  Not  granted  against  taxation  merely 
upon  ground  that  tax  is  illegal.— Saving  A  U 
Soc.  vs.  Austin.  46  Cal.  416,  416.  489. 

91.  Illegality  of  tax  and  threatened  sale 
for  payment  constitute  of  themselves  alone 
no  ground  for  equitable  interference  by  way 
of  injunction;  special  circumstances  must  be 
shown.— Northern  Pac.  R.  Co.  vs.  Carland,  6 
Mont.  146.  3  Pac.  Rep.  134. 

1ML  Party  seeking  equitable  relief  against 
Illegal  tax  must  by  his  bill  bring  his  case 
under  some  acknowledged  head  of  equity  Juris- 
diction and  must  allege  that  remedy  at  law  is 
inadequate,  and  It  is  not  sufficient  that  he 
makes  It  appear  that  the  tax  is  Illegal  merely. 
—Northern  Pac.  R.  Co.  vs.  Carland,  6  Mont. 
146,  3  Pac.  Rep.  134. 
C.  C— 142. 


98.  Rvle  applicable  to  Injnnetlon  against 
eolleetlon  of  state  or  county  tax  applies  to 
assessment  levied  by  county  commissioners  for 
local  improvements  In  exercise  of  taxing  power. 
—Dean  vs.  Davis.  61  Cal.  406,  412. 

94L  Collection  of  taxes  only  enjoined  where 
case  brought  within  some  recognized  rule  of 
equity  Jurisdiction,  and  neither  illegality  nor 
irregularity  in  proceedings,  nor  error  or  excess 
in  value,  nor  hardship  or  injustice  of  law  so 
long  as  it  Is  constitutional,  or  any  grievance 
which  can  be  remedied  by  action  at  law  either 
before  or  after  payment,  will  authorize  such 
injunction. — Gillette  vs.  Denver,  21  Fed.  Rep. 
822.  825.  See  State  Railroad  Tax  Cases,  92 
U.  S.  575,  bk.  23  U  ed.  668. 

96.  Injunction  granted  where  enforcement 
of  tax  would  lead  to  multiplicity  of  suits  or 
produce  irreparable  injury  or  create  a  cloud 
on  title. — Savings  A  L.  Soc  vs.  Austin,  46  Cal. 
416,  489.  See  Dows  vs.  City  Chicago,  78  U.  & 
(11  Wall.)  108,  110,  bk.  20  L.  ed.  65. 

96.  Where  assessment  and  sale  would  be 
void  and  matters  making  them  so  do  not 
appear  on  face  of  deed,  but  are  shown  by  ex- 
trinsic evidence  where  deed  is  prima  facie 
valid  upon  its  face. — Burr  vs.  Hunt,  18  Cal. 
303.  307. 

97.  Where  it  may  be  necessary  to  protect 
rights  of  the  citizen  whose  property  is  taxed 
and  where  he  has  no  adequate  remedy  by 
ordinary  process  of  law. — Saving  &  L.  Soc. 
vs.  Austin,  46  Cal.  416,  416,  489. 

98.  Where  property  exempt  from  taxes. — 
Northern  Pac.  R.  Co.  vs.  Carland,  6  Mont.  146, 
3  Pac.  Rep.  134. 

99.  Where  record  is  perfect  and  complete 
and  shows  neither  illegality  of  tax  nor  irregu- 
larity in  assessment  and  where  bill  shows  tax 
proceedings  to  be  void,  as  tax  deed  is  pre- 
sumptive evidence  of  good  title  and  creates 
cloud  on  title  against  which  equity  would  in- 
terfere and  enjoin  execution  of  deed. — North- 
ern Pac.  R.  Co.  vs.  Carland,  6  Mont.  146.  3  Pac 
Rep.  184. 

100.  Injunction  denied  against  collection  of 
state  and  county  taxes  upon  ground  that  board 
of  equalization  did  not  meet  as  provided  by 
statute  and  correct  list,  where  no  error  is 
shown  to  exist  which  they  were  called  upon 
to  correct. — Cowell  vs.  Doub,  12  Cal.  273,  274. 

101.  Merely  upon  ground  of  irregrularity  in 
proceedings  regarding  levy,  or  illegality  in  the 
tax  itself,  or  in  manner  of  its  assessment. — 
Gillette  vs.  Denver,  21  Fed.  Rep.  822,  825.  See 
State  Railroad  Tax  Cases,  92  U.  S.  575,  bk. 
28  L.  ed.  663. 

102.  Upon  ground  that  notice  required  to  be 
given  under  act  of  the  meeting  of  the  board  of 
equalization,  same  being  only  important  as 
affording  opportunity  for  correcting  errors.  In 
absence  of  evidence  showing  that  errors  ex- 
isted.— Cowell  vs.  Doub.   12  Cal.   278.  274. 

103.  Upon  ground  that  they  had  been  il- 
legally exacted  in  former  years. — Fremont  vs. 
Early.  11  Cal.  361.  362. 

104.  Where  there  is  no  averment  showing 
in  what  manner  great  and  irreparable  injury 
would  be  caused  to  the  plaintiff,  and  there  Is 
no    charge    that    defendant    was    not    able    to 
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respond  In  damaffeA— fitter  ▼■.  Patch,  12  Cal. 
29S,  2»9. 

106.     Omission  of  lariro  quantity  of  land  sulj-  - 
ject  to  taxation  from  commissioners*  list  would  ' 
seem  to  constitute  good  grround  for  enjolningr  ' 
collection   of    tax. — Holte   vs.    Perdue,    62    Cal. 
£45,  647.     See  Levee  Dlat.  vs.  Buber,  57  Cal.  ^1.  • 

106.  TAX  SALEIS. — Court  wtll  not  restrain  ' 
•nlc  for  taxes  when  it  Is  apparent  that  sale 
would  be  void  on  face  of  proceedings  upon 
which  purchaser  must  rely  to  make  out  prima 
facie  case  to  recover,  unless  no  safe  remedy 
at  law  exists. — Bucknall  vs.  Story,  36  Cal.  67, 
70.  See  Weber. vs.  San  Francisco,  1  Cal.  455; 
De  Witt  vs.  Hays.  2  CaL  463,  469,  56  Am.  Dee. 
352;  Robinson  vs.  Gaar,  6  Cal.  273,  275;  Har- 
denbursT  vs.  Kidd,  10  Cal.  402,  408;  Berri  vs. 
Patch,  12  Cal.  29i^,  800;  Burr  vs.  Hunt,  18  Cal. 
303,  307;  Central  Pac.  R.  Co.  vs.  Corcoran,  48 
Cal.  65,  70.  See  Saving:  &  L.  Boo.  vs.  Austin,  46  ' 
Cal.  415;   Houghton  vs.  Austin,  47  Cal.  646. 

107.  Injmtctloii  against  tax  sale  allotred  to 

restrain  collection  of  taxes  by  sheriflf  whose 
term  of  ofilce  has  expired. — Fremont  vs.  Hol- 
ing, 11  Cal.  380,  890. 

108.  Pasty  koldlng  valid  cevtlOcpte  of  sale 

for  non-payment  of  taxes  entitled  to  injunc- 
tion against  sale  under  execution,,  on  ground 
that  same  would  be  cloud  upon  title  or  his 
right  to  have  title. — Hall  vs.  Thelsen,  61  Cal. 
524,   625. 

109.  Must  aver  and  Bhow  vlgtit  to  protection* 
^Hall  vs.  Theisep,  61  CaU  524,  625. 

.110.  Allegation  in  application  for  Injunction 
to  restrain  sale  under  execution  by  party  hold-  : 
ing  under  valid  certificate  of  sale  for  non- 
payment of  taxes  that  the  property  "was  duly 
sold  to  satisfy  the  aforesaid  taxes  at  public 
auction"  to  plaintiff,  "to  whom  a  certificate 
of  said  sale  was ,  delivered  by  said  tax  col- 
lector," is  insufl!lcient,  there  being  no  allega- 
tion that  certificate  stated  either  of  those  mat- 
ters.— Hall  vs.  Thei«en,  61  Cal.  524.  526. 

111.  TRADE-MARKS.  —  Injanctlon  lies  t» 
restrain  use  of  trade-mark.  —  Woodward  va. 
L.azar,  21  Cal.  448,  449,  451,  82  Am.  Dec.  751. 

112.  TRESSPASS.  —  Granting  and  contlnnlnip 
Injunctions  against  trespass  are  to  some  extent 
matters  of  discretion  which  should  be  exer- 
cised in  favor  of  party  most  liable  to  be  injured 
thereby. — Hicks  vs.  Compton,  18  Cal.   206,  210. 

113.  Injunction  may  be  proper  remedy  upon 
bill  in  equity  as  original  proceeding  to  enjoin 
acts  of  trespass  and  waste  where  entry  is 
irreparable  and  goes  to  destruction  of  inherit- 
ance.— Brennan  vs.  Gaston,  17  Cal.  872,  873.  ' 

114.  Equity  will  Interfere  by  Injunction  to 
restrain  trespass  if  acts  done  or  threatened 
to  be  done  would  be  ruinous  or  irreparable  to 
property  or  would  Impair  its  just  enjoyment  in 
future. — Merced  M.  Co.  vs.  Fremont,  7  Cal. 
317,  329,  68  Am.  Deo.  262. 

115.  Threatened  trespass  upon  land  which 
is  in  nature  of  waste,  and  if  committed  would 
deprive  party  of  substance  of  his  inheritance 
which  could  not  be  specifically  replaced.  Injury 
being  irreparable  in  itself — More  vs.  Masslni, 
32  Cal.  590,  594.  See  Merced  M.  Co.  vs.  Fre- 
mont.   7   Cal.    322;    Hicks   vs.   Michael,   16   Cal. 


107,  1»;    People  TB.  MofrlU.   26  C&l.    836,  360; 
Leach  vs.  Day,  27  Cal.  646. 

116.  Agalnat  harr^ating  and  removing  gr^in 
where  plaintiff  alleges  and  proves  UU«  and 
insolvwioy  of  defendant.— West  rfn.  Smith,  52 
CaL  t22,  326.  See  Kicks  v&>  ComptDii«  IS  CaL 
206;   Corcoran  vs.  Dcdl,  36  CaL  476« 

llf.  Against  obi^tructlbn '  of  private  wharf 
which  would  rendor  it  useless  and  valueless 
in  navigable  waters  of  bay,  lUileaa  defendant 
shows  lawful  right  derived  Irom  competent 
authority. — Co  well  vs.  Martin.  43  CaL  605,  612. 

llSt  By  erection  of  another  wharf  or  landing 
ptakc^  under  order  of  board  of  harbor  comnils- 
sionerrf  whore  valid  authority  and  gz&nt  of 
license  or  power  are  not  -  shown. — Cowell  va. 
Martin,  48  CaL  605,  614. 

119.  Against  trenpasser  digging  and  work- 
ing mine  to  injury  of  owner,  as  operating  per- 
manent injury  to  property. — Merced  M.  Go.  va 
Fremont,  7  CaL  817,  389,  68  Am.  Dec.  2<£. 

120.  To  prohibit  diversion  of  water  by  con- 
struction of  dam,  to  damage  of  riparian  owner, 
where  defendant  admits  construction  of  the 
dam,  but  denies  natural  watercourse  and  al- 
leged that  water  was  conducted  into  channels 
from  a  foreign  source,  as  the  fact  that  such 
water  so  conducted  would  not  authorize  him  to 
divert  all  the  water  of  the  stream,  and  ha 
miist  show  that  he  had  not* taken  more  than 
he  led  to  ft. — Wilcox  vs.  Kausch,  64  Cal.  461. 
8  Pac.  Rep.  108. 

121.  Where  acts  are  such  that  Irreparable 
mischief  is  likely  to  result,  and  such  injunction 
is  only  adequate  remedy,  and  action  for  dam- 
ages would  be  entirely  worthless,  and  no  in- 
jury can  result  from  continuing^  injunction, 
although  there  was  no  averment  ef  Insolvency 
of  defendants. — Hicks  vs.  Compton,  18  CaL  206. 
210. 

122.  When  nat  l*eatmlned. — Ittjnnetion  does 
not  He  unless  it  appears  that  injur>'  from  tres- 
pass will  be  Irreparable  and  not  compensable 
in  damages.^- Waldron  ft  Joiner  va.  Marsh,  6 
CaL  119,  120. 

128.  Injunction  wttl  not  He  to  restrain  de- 
fendant from  taking  possession  of ^  real  estate 
where  it  is  not  shown  or  averred  that  he  is 
insolvent,  or  that  no  adequate  remedy  exists 
at  law,  as  action  for  forcible  entry  and  de- 
tainer wtould  be  i^eedy  mode  *for  regaining 
possession. — Tomlinaon  vs.  Rnblo»  16  Cal. -803. 
206. 

124.  Injunction  not  granted  to  restrain  trea- 
pass  where  no  reason  is  given  or  attempted  to 
be  given  to  show  why  plalntifC  has  not  an 
adequate  and  complete  action  at  law,  and 
where  it  is  apparent  from  nature  of  caae  that 
such  remedy  exists. — Leach  vs.  Day,  27  CaL 
643,  646. 

125.  COirriNITIlf  G  IN JUBT.P— Injuetlon  will 
lie  to  prevent  continuing  Injnriea  by  reason  of 
diversion  of  watercourse  as  being  such  an 
Irreparable  injury  as  equity  will  redress. — 
Tuolumne  W.  Co.  vs.  Chapman,  8  CaL  392.  397. 

126.  Cutting,  destroying,  and  removincr  of 
growing  timber  on  premises  may  constitute, 
without  other  matter,  sufficient  ground  for 
issuance  of  right  of  Injunction.— Natoma  W. 
&  M.  Co.  vs.  Clarkln,  14  CaL  544,  561. 
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127,  Bill  tor  Injunction  a^Snst  cutting^^  tim- 
ber by  t^n^nts  in  common  where  no  insolvency 
or  excess  of  share  or  other  facts  entitUnfir 
plaintiff  to  injunction  are  averred  will  not  be 
entertained,  as  such  tenants  have  equal  right 
to  enjoyment  of  property  and  to  cut  timber 
to  extent  corresponding  to  their  shares. — Hlhn 
Vs.  Peck.  18  Cal.  640,  643.  ' 

128.  Injunction  against  trespass  and  com-' 
mission  of  waste  by  cutting  timber  continued 
cintll  question  of  boundary  determined  where 
same  is  principal  question  to  be  determined.— 
Buckelew  vs.  Estell,  6  Cal.  108;  Brown  vs. 
Lattimore,  17  Cal.  98;  Hubert  vs.  Hendheim. 
€4  Cal.  218,  228,  80  Pac.  Rep.  633. 

1S9»  Allegation  of  InsoIveiKjy  not  necessary 
to  grranting  of  injunction  against  cutting^  de- 
fitroylns,  and  removing  growing  timber. — Na- 
toma  W.  &  M.  Co.  vs.  Clarkln,  14  Cal.  544,  661. 

130.  TENANTS  IN  COMMON. —r  lajnnctloa 
lies  by  one  of  several  tenants  in  common  or 
persons  having  separate  right  to  use  water  of 
stream  to  restrain  trespasser  from  diverting 
water,  as  such  diversion  is  an  act  injuring  all 
or  each  of  them. — Lytle  Creek  W.  Co.  vs. 
Perdew,  65  Cal.  447,  464,  4  Pac.  Rep.  426. 

131.  THREATENJ&D  tRESPASS.  —  Equity 
has  no  power  to  re«<rala  threatened  trespass 
unless  injury  would  be  irreparable  upon  clear 
showing  of  plaintiff's  right  artd  defendant's  in- 
solvency.— ^More  vs.  Ord,  16  Cal.  204,  206,  206. 

132.  Equitable  relief  by  yraiy  of  injunction 
against  trespass  will  not  be  granted  .merely 
upon  ground  that  estate  with  respect  to  which 
injunction  is  sought  is  used'  by  plalntlfT  in 
connection  with  business  which  would  be  In-' 
terrupted  by  threatened  trespass. — Tomllnson' 
vs.  Rublo,  16  Cal.  202,  207. 

133.  title; — Necessity  of  sbowlnc — Plain- 
tiff need  not  establish  his  title  by  sUlt  af  law' 
before  proceeding  to  enjoin  diversion  of  water- 
course where  by  dembrrer  defendant  admits 
his  right  to  the  water,  but  refuses  to  desist 
under  fictitious  claim  of  right. — Tuolumne  W. 
Co.  vs.  Chapman.  8  Cal.  892,  397. 

134.  REPEATED  TRESPASS  —  Not  In  and 
of    Itself    snfilclent    to   Justify    Interftereneo    of 

equity  by  Injunction. — Mechanics  Foundry  vs. 
Ryall,  62  Cal.  416,  418. 

136.  Injunction  against  repeated  trespass 
denied  where  complaint  does  not  aver  insol- 
vency of  defendant  or  show  Irreparable  wrong* 
or  destruction  of  plaintiff's  estate  In  nature' 
and  substance,  or  that  his  injuries  are  not 
susceptible  of  adequate  compensation  in  dam- 
ages.— Mechanics  Foundry  vs.  Ryall,  62  CaL' 
416,  418. 

136.  As  to  facts  held  sufUcient  to  entitle 
plaintiff  to  Injunction  against  repeated  tres- 
pass, see  Mechanics  Foundry  vs.  Ryall,  62  Cal. 
416,  418. 

187.  STREAM — Diversion  of  water  In. — For 

circumstances  held  not  sufUcient  to  entitle 
party  to  injunction  for  diverting  water  in 
stream  from  ditch  under  claim  of  prior  appro- 
priation and  averment  of  Irreparable  injury, 
see  Burnett  vs*  Whitestdes,  13  Cal.  156,  168. 

188.  Injunction  denied  against  reconstruct- 
ing and  repairing  levees  in  the  swamp-land 
district,  and  against  damming  and  obstructing 


natural  flow  of  waters,  upon  ground  that  some 
of  the  property  within  district  has. been  volunr 
tarlly.  omitted  from  the'  assessment  list  filed 
by  the  commissioners. — Hoke  vs.  Perdue,  ,62;: 
C^l.  645,  647. 

13^     TflUSTISE— Sale^  by. — ^InJanotlon  defied 

to  restrf^Ia  sale  by  trustee,  under  itrust  deed^ 
authorlzinsr  vhim  to  sell  ^nd  convey  upon  de- 
fault of  payment.-*-<xrant  vs.  Burr,  64  Cal.  298, 
800.  See  Koch  vs.  Brings.  14  Ca}.  266,  73  Am. 
Dec  651;  Bateman  vs.  ^urr,  67  Cal.  4S0,  4^2; 
Durkin  vfl.  Burr,  .60  CaL  360.    ,  . 

14MI.  "WASTE. -T- Injunetlon  granted  to  pre- 
vent waste  no  well  am  treepaas^  and  distinction 
formerly  existing  between  them  is  set  aside 
ip.  all  cases  of  timber,  .coal,  ores,  and  quarries, 
when  party  is  a  mere  trespasser  or  when  he 
exceeds  limit  in  riirhts  with  which  .  he  is 
elothed,  upon  grround  tl»Lt  acts  are  or  may  be 
an  Irreparable  damage  to  the  particular  species 
of  the  property. — Merced  M.  Co.  vs.  Fremont,  7 
Cal.  817,  321,  68  Am.  Dec.  262. 

;  141.  Rests  upon  frround  of  irreparable  mis- 
Qhief  and  policy  of  preventing  multiplicity,  of 
suits,  remedy  at  law  being  entirely  inadequate 
ae  a  means  of  redres&-^Hicks  vs.  Michael,  16 
Cal.   107,  116. 

.  149S.  Fmlt-trees — Cattlnv  of.— Equity,  will 
Interfere  by  injunction  to  restrain  destruotion 
of  fruit-trees  growing  on  land  by  digging*  and 
removiner  same»  same  constituting  waste  in 
the  eye  of  the  law  and  an  injury  %o  the  In- 
heritance.— Silva  vs.  Garcia,  66  CaX  591,  692. 
4^  Pac.  Rep.  628.  See  Merced  M,  Co.  vs.  Fre- 
mont,. 7  Cal.  317,  819»  68  Am.  Pec  262;  Hicks 
vs.  Michael,  16  CaL  14)7,  116;  More  vs.  Masslnl, 
82   Cal.    590.  . 

14&  Joint  tenants,  and  tenants  In  common. — 
Eqvlty  win  Interfexo  with  respect  to  acts  of 
waste  between  tenants  In  common  and  Joint 
tenants  where  law  has  provided  no  remedy 
and  where  same  has  been  committed  or  -  is 
threatened  by  one. who  has  possession  of  the 
whole  premises. — McCord  vs.  Oakland  Q.  M. 
Co.,  64  Cal.  134,  148,  48  Am.  Rep.  686,  27  Pac. 
Rep.    863. 

'  144.  Cutting '  tlmber.-^Cotenant  restrained 
in  equity,  from  felling  ornamental  timber-  or 
from  doing  other  acts  amounting  to  wilful, 
wanton,  a.nd  destructive  waste. — McCord  vs. 
Oakland  Q.  M.  Co.,  64  Cal.  134,  143,  49  Am. 
Rep.   686,   27  Pao.  Rep.  863. 

145.  "Worklns  mine. — Injunction  not  srranted 
to  prevent  working  of  mine  by  one  tenant 
fa  common  w^here  he  .does  not  exclude  his 
cotenant.**-McCord  vs.  Oakland  Q.  M.  Co.,  64 
Cal.  134,  148,  49  Am..  Rep.  686,  27  Pao.  Rep. 
868. 

144.  Landlord  and  tenant. — ^Injunction  lies 
at  suit  of  landlord  to  restrain  tenant  from 
tearing  down  or  removing  buildings  and  erect- 
ing other  and  difFerent  buildings  under  lease 
giving  tenant  power  to  "make  alterations  In 
building  now  on  said  land  so  as  to  adapt  It  to 
other  business." — Davenport  vs.  Magoon.  13 
Oreg.  1,  67  Am.  Rep.  1,  4  Pac.  Rep.   299. 

147.  Where  acts  threatened  to  be  done  upon 
premises  are  In  violation  of  terms  of  lease  and 
would  constitute  waste,  as  spoiling  or  destruc- 
tion of  houses,  g9.rden8,  trees,  etc.,  as  injuring 
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the  Inheritance  In  &  permanent  character  or 
tends  to  destroy  Its  identity. — Davenport  vs. 
Maroon,  18  Orefr.  1>  57  Am.  Rep.  1,  4  Pac.  Rep. 
899. 

148.  Injunction  not  Irranted  at  instance  of 
landlord  to  restrain  tenant  from  removing 
house  upon  ground  that  security  for  rent  will 
be  impaired,  and  where  it  is  merely  shown 
that  security  will  be  lessened  In  value,  as  it 
must  appear  that  it  will  be  left  inadequate. — 
Perrlne  vs.  Marsden,  84  Cal.  14,  18.  See  Buck- 
out   vs.   Swift.    27   Cal.   433,   87  Am.   Dec.   90. 

149.  Injunction  not  erranted  to  restrain 
lessee  under  lease  reserving  rent  payable  In 
coin  from  removing  and  disposinir  of  product 
of  soil  with  intent  to  defraud  in  absence  of 
showingr  that  defendant  was  insolvent  or  was 
without  tangible  property  which  could  be 
subjected  to  attachment  or  execution. — Qreg-ory 
vs.  Hay,   3   Cal.   332,   884. 

150.  Bfortsavec — Rlsht  to. — ^Injunction  will 
not  lie  at  Instance  of  mortgragree  to  restrain 
removal  of  house  from  the  premises  unless  it 
is  shown  that  such  removal  will  depreciate 
security  so  as  to  make  same  inadequate.— 
Buckout  vs.  Swift.  27  Cal.  438,  436,  87  Am.  Deo, 
90.     See  Perrlne  vs.  Marsden,  34  Cal.  14,  18. 

161.  STRESAM — Dlverslom  of. — Averment  of 
diversion  of  water  from  stream,  alleeringr  in- 
jury and  prayins  for  damagres  and  injunction, 
without  allegrins  continuing  injury  or  that 
same  is  threatened  or  likely  to  occur,  not 
sufficient  to  support  injunction  although  it 
may  be  sufficient  to  sustain  action  for  dam- 
agres.— Coker  vs.  Simpson,  7  Cal.  840,  841. 

1B2.  THRBATBIVED  IVASTB.  —  InJnnctlOH 
sranteil  asalnst  tbreatened  waste  to  real  es- 
tate even  thougrh  plaintiff  may  be  in  quiet 
and  peaceable  possession  where  injury  threat- 
ened would  be  irreparable  and  gro  to  substance 
of  inheritance. — ^More  vs.  Massini,  32  Cal.  590, 
696. 

1S8.  TIMBER — Cvttlmv  of. — Injunction  to 
enjoin  cutting  and  removlngf  of  timber  by 
parties  forcibly  and  unlawfully  in  possession 
not  questioned  upon  grround  that  no  action 
at  law  had  been  brougrht  to  try  title  where 
title  is  distinctly  averred. — Hicks  vs.  Michael, 
16  Cal.  107.  116. 

164.  Where  title  of  plaintiff  is  repudiated 
by  answer.  Injunction  will  not  be  gfranted 
restraining:  waste  by  cutting  and  removing 
timber  from  land  until  final  hearing  of  cause, 
although  illegal  determination  of  the  question 
of  title  or  pendency  of  suit  for  that  purpose 
is  not  essential  to  equitable  jurisdiction. — 
Hicks  vs.  Michael,  15  CaL  107,  115. 


185.    TnxiD — Of  plalBtlff  repudiated  and  no 

action  at  law  brought,  court  may  direct  Issue 
to  be  tried  and  wait  action  of  such  courts — 
Hicks  vs.  Michael.  15  Cal.  107,  116. 

160.  WHBN  REFUSED.— Injunction  to  re- 
strain commission  of  waste  will  not  be  sus- 
tained where  complaint  does  not  aver  and 
show  plaintiff's  title  in  possession  or  reversion. 
— Perrlne  vs.  Marsden,  34  CaL  14,  17. 

167.  Injunction  should  not  be  issued  even 
to  stay  waste  before  hearing  on  merits  ex- 
cept in  case  of  urgent  necessity  or  when 
subject-matter  Is  free  of  controversy  or  Ir- 
reparable mischief  would  be  produced  by  its 
continuance. — Hicks  vs.  Michael,  15  Cal.  107, 
116. 

188.  WHEN  INJIJIVCTION  REFUSED.— Ib- 
Jvttetloa  will  not  be  allowed  unless  some 
equitable  circumstances  beyond  general  alle- 
gation of  irreparable  injury  are  shown,  such 
as  insolvency,  impediment  to  judgment  at  law, 
or  to  adequate  legal  relief  or  threatened  de- 
struction of  property. — Burnett  va  Whitesides, 
18  Cal.  166.  168. 

169.  Unless  under  peculiar  circumstances, 
where  long  delays  have  intervened  since  al- 
leged injury  or  cause  of  It  existed. — Burnett 
vs.  Whitesides,  18  CaL  166,  168. 

160.  Injunction  denied  against  acts  of  cor- 
poration where  power  Is  discretionary  and 
exercise  within  the  limits. — Bonaparte  vs. 
Camden  &  A.  R.  Co.,  Baldw.  C.  C.  205.  3  Fed. 
Cas.  821. 

161.  At  suit  of  taxpayer  to  restrain  issue 
of  bonds  by  municipal  corporation  where 
same  are  illegal  and  void  in  the  hands  of 
bona  flde  purchaser  and  would  not  be  valid 
charge  against  city. — McCoy  vs.  Briant,  53 
CaL  247.   251. 

162.  To  prevent  laying  out  road  where  acts 
are  done  under  order  of  board  of  supervisors 
which  are  null  and  void  upon  their  face,  as  no 
Injury  can  result  therefrom. — ^Leach  vs.  Day. 
27  CaL  648,  648. 

163.  To  restrain  erection  of  steam  engine, 
furnace,  and  boiler  for  purpose  of  driving 
machinery  for  grinding  flour  in  cellar  of  build- 
ing under  store  occupied  by  plaintiff  upon 
ground  that  same  interferes  with  business  by 
reason  of  noise  until  question  has  been  de- 
termined by  jury. — ^Mlddleton  vs.  Franklin,  8 
CaL    238.    241. 

164.  Where  plaintiff  is  actually  disseized  of 
land  and  defendant  Is  In  absolute  possession 
thereof. — ^Raffetto  vs.  Fiorl,  60  CaL  863,  864; 
Felton  va  Justice,  51  CaL  529,  680. 


§  3421.    PROVISIONAL     INJUNCTIONS.    Provisional  injunctions  are  regulated 

by  the  code  of  civil  procedure. 

History:   Enacted  March  21,  1872. 
As  to  provisional   injunction,   see   Code   Civ.  Proc.  fiS  626-638  and  notes. 

§  3422.  INJUNCTION,  WHEN  ALLOWED.  Except  where  otherwise  provided 
by  this  title,  a  final  injunction  may  be  granted  to  prevent  the  breach  of  an  obliga- 
tion existing  in  favor  of  the  applicant: 

1.  "Where  pecuniary  compensation  would  not  afford  adequate  relief; 
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2.  Where  it  would  be  extremely  difficult  to  ascertain  the  amount  of  compensation 
which  would  afford  adequate  relief; 

3.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity  of  judicial  proceed- 
ings; or, 

4.  Where  the  obligation  arises  from  a  trust. 

History:   Enacted  March  21, 1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 
2,  3.  Construed  with  reference  to  application. 
4,  5.  When  preventive  relief  granted. 

6.  Pleading  and  practice^Issue  of  fact — How 
tried. 


1.  APPLIED,  ClTISDy  CONSTRUBD,  RB- 
FERRKD  TO»  etc.,  in:  McLiaugrhlin  vs.  Del  Re» 
64  Cal.  472,  473,  2  Pac.  Rep.  244  (construed  and 
applied);  Spreckels  vs  Nevada  Bank,  113  Cal. 
272,  276.  64  Am.  St.  Rep.  348,  45  Pac.  Rep.  329, 
33  L.  R.  A.  459  (applied);  Spreckels  vs.  Ha- 
waiian C.  &  a  Co..  117  Cal.  877,  380,  381,  49  Pac 
Rep.   353   (construed  and  applied). 

2.  CONSTRITSD  AS  APPLYING  to  case  of 
pledgree  where  contract  is  silent  on  subject, 
seeking  to  have  pledsreor's  stock  transferred 
upon  books  of  corporation  Into  his  own  name 
before  maturity  of  debt. — Spreckels  vs.  Ne- 
vada Bank,  113  Cal.  272,  275,  54  Am.  St  Rep. 
348,  45  Pac.  Rep.  329,  33  L.  R.  A.  459. 

8.  As  dealingr  with  rigrhts  of  persons,  and 
not  as  regulatingr  procedure. — Spreckels  vs. 
Hawaiian  C.  &  S.  Co.,  117  Cal.  877,  381,  49  Pac. 
Rep.  353. 

4.     Preventive      relief     granted     In      eqalty 

where  pecuniary  compensation  would  not  af- 


ford adequate  relief  and  restraint  Is  necessary 
in  order  to  prevent  multiplicity  of  suits. — Mc- 
Laughlin vs.  Del  Re,  64  Cal.  472,  473,  2  Pac. 
Rep.  244. 

5.  Injunction  pendente  lite  granted  to  re- 
strain pledgee  of  «tock  from  transferring 
same  into  his  own  name  upon  books  of  corpo- 
ration before  maturity  of  debt  where  contract 
silent  upon  question. — Spreckels  vs.  Nevada 
Bank,  113  Cal.  272,  275,  64  Am.  St.  Rep.  348, 
45  Pac.  Rep.  829,  33  L.  R.  A.  459.  See  Porter 
vs.  Jennings,  89  Cal.  440,  26  Pac.  Rep.  965; 
Ayer  vs.  Seymour,  5  N.  Y.  Supp.  650,  651;  Mc- 
Henry  vs.  Jewett,  90  N.  T.  58,  61;  State  vs. 
Smith,  15  Oreg.  98,  14  Pac.  Rep.  814»  16  Id.  137, 
886. 

e.  PLBADINO  AND  PRACTiCE— ISSUES  OF 
FACT— HOW  TRIESD.— Issue  of  faet  to  be  tried 
hy  court  where  action  is  neither  to  recover 
specific  property  nor  money  claimed  upon  con- 
tract or  as  damages  for  breach  of  contract  nor 
for  injury,  and  where  action  is  merely  equita- 
ble and  is  sought  to  restrain  a  trespass,  unless 
court  sees  fit  to  order  any  or  all  of  them  to 
be  tried  by  jury. — McLaughlin  vs.  Del  Re,  64 
Cal.  472,  473,  2  Pac.  Rep.  244. 


§3423.  INJUNCTION,  WHEN  NOT  ALLOWED.  An  injuiiction  cannot  be 
granted : 

1.  To  stay  a  judicial  proceeding  pending  at  the  commencement  of  the  action  in 
which  the  injunction  is  demanded,  unless  such  restraint  is  necessary  to  prevent  a 
multiplicity  of  such  proceedings. 

2.  To  stay  proceedings  in  a  court  of  the  United  States. 

3.  To  stay  proceedings  in  another  state  upon  a  judgment  of  a  court  of  that  state. 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers  of  the  law,  for  the 
public  benefit. 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of  which  would  not  be 
specifically  enforced. 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a  lawful  manner,  by  the 
person  in  possession. 

7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  267. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2,3.  Construed — As  not  ambiguous,  etc. 

4.  Same — Subd.    1  —  With    reference    to    suit 

after. 
6.  Same — Subd.  2 — With  reference  to  federal 
courts. 
6-9.  When  or  when  not  granted — Harbor  com- 
missioners, superrisors,  ete« 
10.  Superior  court. 


1«  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  People  ex  rel.  Attorney- 
General  V8.  Board  Supervisors,  76  CaL  179,  181, 
16  Pac.  Rep.  776  (construed  and  applied); 
Payne  vs.  Engrlish,  79  Cal.  640,  21  Pac.  Rep. 
952  (construed  and  applied);  Spreckels  vs. 
Hawaiian  C.  &  S.  Co.,  117  Cal.  377,  378,  379,  49 
Pac.  Rep.  853  (construed  with  S3274);  Wrigrht 
ya.  Superior  Court,  139   C^I.   469,   73   Pac.   Rep. 
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14S  (ooiistru«d  and  applied);  Glide  ▼«.  Superior 
Court  (Cat  May  29,  1905).  SI  Pac  Rep.  225, 
I2S  (eonstrued  and  applied). 

9.  CONSTRUSD  AS  BE3IKO  FRBE  FROM 
AMBIGUITY  and  uncertainty.— Spreckels  yb. 
Hawaiian  C  ft  &  Co.,  117  Cal.  S77,  379,  49  Pac 
Rep.  862. 

8.  With  I  8274  as  showing  that  It  was  In- 
tended aa  a  comprehensive  statement  of  the 
entire  law  of  the  subject — Spreckels  vs.  Ha- 
waiian C.  ft  &  Co.,  117  Cal.  877,  879,  49  Pac 
Rep.  858. 

4.  SabdIvlsloB  1  construed  as  not  declar- 
ing- in  terms  that  prosecution  of  a  suit  com- 
menced after  injunction  was  commenced  may 
not  be  enjoined  for  some  other  reason  than 
that  It  Is  necessary  to  prevent  a  multiplicity 
of  suits. — Spreckels  vs.  Hawaiian  C  ft  S.  Co., 
117  Cal.  877.  880,  49  Pac.  Rep.  858. 

5.  Subdivision  2  construed  as  clearly  pro- 
viding: procedure  in  federal  court  shall  not  be 
stayed,  even  thougrhlt  may  be  necessary  to  do 
so  to  prevent  multiplicity  of  suits,  although 
suit  which  it  is  souiTht  to  stay  was  commenced 
after  commencement  of  the  action  in  which 
Injunction  sought. — Spreckels  vs.  Hawaiian  C 
ft  S.  Co,,  117  Cal.  877,  380,  49  Pac.  Rep.  853. 

e.  'WHBX  AND  W^HEW  NOT  GRANTED. — 
Harbor  commissioners  enjoined  from  erecting 
wharf  upon  private  property,  as  there  is  no 
public  statute  giving  them  right  to  take  prop- 
erty without  proceedings  under  power  of  emi- 
nent domain. — Payne  vs.  English.  79  Cal.  640, 
B48.  21  Pac.  Rep.  952. 


T*     Board    of    snperrison. — ^Mnlvnction     will 
not  lie  to  restrain  board  of  snpervlsora  for  the 

formation  of  reclamation  out  of  a  tract  of  land 
belonsrlnfiT  entirely  to  him  on  the  ground  that 
lands  had  been  reclaimed,  as  action  of  the 
court  is  an  undertaking  to  enjoin  action  of 
the  board  of  supervisors  in  the  performance 
of  a  duty  vested  in  It  by  law. — Glide  vs.  Supe- 
rior Court  (Cal.  May  26.  1905).  81  Pac  Rep. 
225.  228. 

8.  Injunction  not  granted  to  restrain  board 
of  supervisors  from  announcinfr  result  of  elec- 
tion which  in  good  faith  they  believed  to 
have  been  duly  ordered  and  legally  held  in  or- 
der to  determine  result  of  a  contested  election. 
— People  ex  rel.  Attorney-General  vs.  Board 
Supervisors,  75  Cal.  179,  181.  16  Pac.  Rep.  776. 
See  Dickey  va  Reed.  78  111.  261. 

ft.  PROSECUTION  OF  SUIT  —  Injnnctlen 
will  not  He  to  restrain  party  from  prosecuting 
a  Judicial  proceeding  already  pendiner  when  in- 
junction suit  Is  begun,  except  for  the  purpose 
.of  preventing  multiplicity  of  suits. — Spreckels 
vs.  Hawaiian  C  ft  S.  Co.,  117  Cal.  877,  880,  4» 
Pac  Rep.  858. 

1ft.  SUPERIOR  COURT. — Separate  proceed- 
ings by  bill  of  discovery,  although  not  ex- 
pressly abolished  In  this  state,  could  not  well 
exist  under  our  system  of  courts  and  Judicial 
procedure,  and  therefore  superior  court  of 
county  cannot  be  enjoined  from  proceeding 
with  trial  of  action  In  another  county. — 
Wright  vs.  Superior  Court,  189  Cal.  469,  474. 
T8  Pac  Rep.  146. 
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PART     II. 

SPECIAL  RELATIONS  OP  DEBTOR  AND  CREDITOR, 

r 

Title  I.    General  Principles,  §§  3429-S433. 

II.    Fraudulent  Instrument  and  Transfers,  §§  3439-3442. 
III.    Assignments  for  the  Benefit  of  Creditors,  §§3449-3473. 

TITLE  L 

general  principles. 

S  3429.    Wlio  is  a  debtor.  8  3432.    Payments  in  preference. 

i  3430.    Who  is  a  creditor.  §  3433,    Selatiye  rights  of  different  creditors. 

§  343l!    Contracts  of  debtor  are  valid. 

§  3429.  WHO  IS  A  DEBTOB.  A  debtor,  within  the  meaning  of  this  title,  is  one 
who,  by  reason  of  an  existing  obligation,  is. or  jnay  become  liable  to  pay  money  to 
another,  whether  such  liability  is  certain  or  contingent. 

History:  Enacted  March  21,  1872. 

1    Annlied    cited,  construed,  referred  to,  etc  Sheehy,  132  Cal.  459,  465.  84  Am.  St.  Rep.   9% 

2.  "ffi'  coBBtSied.  «*  ^^^'  R^P-  '^^^  (applied). 

,.     APPLIED,     CITBD,     CONSTRUED,     M-  See  noU  under  8  3430  post. 

rfiRRia>  T0,  etc..   int   Hobart  vs.   Tyrrell.  68  a.     «a>B3BT'»  CONSTRVKD.— As  used  In  code. 

Cal    12    8  Pac    Rep.  525   (applied);  Burlingr  vs.  is  used  in  that  broader  sense  which  Includes 

Newland^    U2  Cal.   i76.   490.  44  Pac.  Rep.   810  demands  or  obligations  upon  contracts  payable 

(apiHied)-  Melvin  vs.  State.  121  Cal.  16,  25,  53  in  money.— Melvln  vs.  State,  121  Cal.  16.  25,  53 

Pac      Rep/    416     (construed);     Chalmers     vs.  Pac.  Rep.  416. 

§8430  WHO  IS  A  OREDITOE.  A  creditor,  within  the  meaning  of  this  title, 
is  one  in  whose  favor  an  obligation  exists,  by  reason  of  which  he  is,  or  may  become, 
entitled  to  the  payment  of  money. 

'     '  History:   Enacted  March  21,  1872. 

1    Annlied   cited,  construed,  referred  to,  ete.  .  *f  »ot  made  in  express  terms,  and  such  person 
o    A-  ant    '  becomes  creditor  to  amount  of  his  advances. — 

2..  Agent.  *   Burling  vs.  Newlands,  112  Cal.  476.  490,  44  Pac. 
3.  Guarantor.  j^^p  3^^ 

6.7-  T^KiTf"  tajS^^Pe«on  riandered;  »•„ '^'7^-  ""'^'^T  '"r  ^  "^  *""  " 
0-f.   lonr—vfiauu  XV*  *"J'** 'TT^j  v«  *,<.^A  Creditor    before    commencement    of    an    action 

8.  Transfer  of  claim  obtained  by  fraud.  thereon  as  well  as  after,  and  as  such  creditor* 

1.  .  APPlLIEa>,     CJTED,     CpKSTRUBD,     RB5-  |s,  upon  recovering  Judgment,  entitled  to  avoid 

FJSRRKD  TO,  eta,  in:   Burling  vs.  Newlands,  a   fraudulent    transfer    antedating     the     com- 

112   Cal.   476,   490,  44   Pac.   Rep.  810   (applied);  mencement  of  his  action. — Freeman  on  Execu- 

Melvin  vs.  State,  121  Cal.  16,  25,  63  Pac.  Rep.  tion,  4th  ed.  1 181A;  Chalmers  vs.  Sheehy,  132 

416    (referred   to);    Chalmers   vs.    Sheehy,    132  Cal.  469,  466,  84  Am.  St.  Rep.  62,  64  Pac.  Rep. 

Cal.  459.  465.  84  Am.  St  Rep.  62,  64  Pac  Rep.  709. 

709  (applied).  41*     Claim  for  Injuries  received  is  debt  within 

a.    AGBNT. ^Where  advances    are   made   to  the   meaning   of   the  law    providing   that   the 

person   dealings   are   with   him   alone,  a.nd   he  state  shall  not  be  liable  for  any  debt  created 

does  not  assume  to  be  acting  as  agent  for  any  by    board    of    agriculture,— Melvin    vs.    State, 

other   person,   he   becomes   debtor   as   to   such  121  Cal.  16,  26,  68  Pac.  Rep.  416. 

advances. Burling  vs.  Newlands,  112  Cal.  476,  7.     Penoa  ^lio  has  l^een  slandered  Is  cred- 

490    44  Pac.  Rep.  810.  l^or  of  person  slanderlns  hint  within  meaning 

3,  GUARANTORr—LlaMIIty  of  exists  at  of  statute  of  fraudulent  conveyances. — Chal- 
time  of  execution  of  guaranty;  hence,  he  is  mers  va  Sheehy,  132  CaL  459.  465,  84  Am.  St. 
a  debtor   to  assignee  of  the  obligees  in   such  Rep.  62.  64  Pac  Rep.  709. 

guaranty  at  such  time,  though  his  liability  did  8.  TRANSFER  CREJDITOR  OP  HIS  CLAIM 
not  become  absolute  until  after  a  conveyance  against  debtor  by  assignment .  when  such  as- 
claimed  to  be  fraudulent. — Hobart  vs.  Tyrrell,  signment  is  procured  by  fraud  does  not  render 
68  C:al.  12,  8  Pac.  Rep.  525.  creditor  any  less  creditor  to  such  debtor. — Bur- 

4.  IMPLIED  PROMISE  TO  REPAY  ARISES  ling  vs.  Newlands,  112  Cal.  476.  490.  44  Pac. 
Where  credit   is   given   person   at   his   request.  Rep.  810. 
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not  «*eur»  to  themselves  any  preference  or 
advantage  over  other  creditors  in  the  payment 
of  their  claims. — Cltlnvi  Bonney  va.  Tilley» 
109  Cal.  S46,  362,  42  Pac  Rep.  439.  lU.  Beach 
vs.  Miller,  130  DL  162,  17  Am.  St.  Rep.  291, 
22  N.  E.  Rep.  464.  Kan.  Hays  vs.  Citizens 
Bank,  61  Kan.  636,  83  Pac.  Rep.  818.    Pa.   Hop- 


kins' Appeals  90  Pa.  BL  69»     Fed.    Adams 
Kehlor  MilUnsr  Go.,  86  Fed.  Bep.  433. 

Aa  te  yretcreacce  hy  IseelTemt  cervei 
la  favor  of  directors  amd  ollieera,  see  mono- 
grraphic  note  by  Q.  JL  Rich,, 22  U  R.  A.  806; 
note  44  L..  R.  A.  766;  brief  |a  66  JL  R.  A.  121. 
122. 


4.     Mortgagee    lioldlnv    Insnrance   policy   on 

building:  on  mortgracred  premises  as  additional 
security  cannot  be  compelled  to  collect  such 
insurance  on  burning:  of  such  building'  under 
this  section,  'Which  applies  only  to  case  where 
one  creditor  Is  entitled  to  resort'  to  each  of 
several  funds  of  debtor,  and  another  creditor 
of  said  debtor  Is  entitled  to  resort  to  some 
but  not  all  of  the  same  funds.— -Savingrs  Bank 
vs.  MiddlekaufC,  118  CaL  463,  466,  45  Pac.  Rep. 
840. 


§  3433.  BEIaATIVE  BIGHTS  OF  DIFFfi&ENT  GSEDITOB&  Where  a  cred> 
itor  is  entitled  to  resort  to  each  of  several  funds  for  the  satisfaction  of  his  claim, 
and  another  person  has  an  interest  in,  or  is  entitled  as  a  creditor  to  resort  to  so^e, 
but  not  all  of  them,  the  latter  may  require  the  former  to  ^  seek  satisfaction  from 
those  funds  to  which  the  latter  has  no  such  claim,  so  far  as  it  can  be  done  without 
impairing  the  right  of  the  former  to  complete  satisfaction,  and  without  doing  in- 
justice to  third  persons. 

History:    Enacted  March  21,  1878. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Creditors  of  insolvent  corporation. 

3.  Creditor  of  partnership. 

4.  Mortgagee  holding  insurance  policj. 
5, 6.  Subsequent  purchasers. 

7.  Vendor  and  mortgagee. 

1.  Applied,    cited,    construed,    referred    to, 

etc.,  in:  Saving's  Bank  vs.  MiddlekaufC, 
118  CaL  463,  466,  46  Pac  Rep.  840  (ap- 
plied); Kent  vs.  Williams,  114  Cal.  537, 
641,  46  Pac.  Rep.  46t  (applied);  Woodward  vs. 
Brown,  119  Cal.  288,  296,  63  Am.  St.  Rep.  108. 
61  Pac.  Rep.  2,  542  (applied);  Welch  vs.  Sar- 
gent, 187  Cal.  72,  84,  69  Pac.  Rep.  819  (ap- 
plied); Estate  of  Levin  Bros.,  189  CaL  850,  362, 
63  Pac.  Rep.  836*  78  Id.  159  (applied):  Merced 
Security  8av.  Bank  vs.  Simon,  141  CaL  11.  18, 
74  Pac.  Rep.  356  (applied). 

2.  Creditor    of    Insolveiit    corporation     can 

compel  anoth,er  creditor  wliioh  has  received 
securities  for  its  debt  to  exhaust  its  securities 
before  it  can  share  other  assets  of  corporation. 
— ^\\'elch  vs.  Sargent,  127  CaL  72,  84,  69  Pac 
Rep.  319. 

8.  Creditor  of  partnerahlp  wlio  bad  mort- 
sagrc  on  Individual  property  of  one  of  partners, 
which  had  been  set  aside  as  homestead  in 
insolvency  proceedings,  cannot  be  compelled 
to  exhaust  his  security  on  such  property  be- 
fore presenting  claim  against  partnership,  but 
is  entitled  to  have  full  amount  of  his  claim 
presented  agrainst  partnership. — In  re  Estate 
Levin  Bros.,  189  Cal.  850,  862,  63  Pac.  Rep. 
835,    73    Id.    159. 


5»  SobeeqveBt  pvi^liaaenk — Mortgaged  prop* 
erty  whieh  has  been  sold  to  various  purchasers 
will,  on  foreclosure,  be  sold  in  the  inverse 
order  of  alienation,  and  such  order  of  sale 
will  not  be  attected  by  a  release  of  portion  of 
property  from  the  mortgage. — ^Woodward  vs. 
Brown,  119  CaL  283,  296»  63  Am.  St  Rep^  108, 
61  Pac*  Rep.  2,  642. 


C  SvliscqveBt  vemdee  of  rlfflit  ef  -way  aefoas 
BiortiraKed  pceiqlaea  is  entitled  to  have  re- 
mainder of  such  premises  sold  at  suit  of  the 
mortgagee  before  reeourse  is  had  to  the  right 
of  way.— Merced  Security  Sav.  Bank  vs.  Simon. 
141  CaL   11,  12,  74  Pac.  Rep.   356. 

7*  Yead«w  and  nM>rtga>ce.^7-Where  vendor 
has  vendor's  lien. on  property  ^Id  as  well  as 
mortgage  on  other  property,  subsequent  Hen- 
holder  on  mortgaged  property  may  require 
vendor  to  exhaust  property  on  which  he  has 
vendor's  lien  before  resorting  to  mortgasred 
property. — Kent  vs.  WiUIams,  114  CaL  637,  641, 
46  Pac.  Rep.  462. 
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§  3439. 
§3440. 


TITLE   n. 

FRAUDULENT    INSTRUMENTS    AND    TRANSFERS. 

Transfers,  etc.,  with  intent  to  defraud      S  3441.    Creditor's  right  must  be  judicially  as- 

creditors.  certained. 

Certain  transfers  presumed  fraudulent.      S  3442.    Question  of  fraud,  how  determined. 


§3439.    TBANSFEBS,  ETC.,  WITH  INTENT    TO    DEFBATID    OBEDITOBS. 

Every  transfer  of  property  or  charge  thereon  i^ade,  every  obligation  incurred,  and 
every  judicial  proceeding  taken,  with  intent  to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands,  is  void  against  all  creditors  of  the  debtor,  and  their 
successors  in  interest,  and  against  any  person  upon  whom  the  estate  of  the  debtor 
devolves  in  trust  for  the  benefit  of  others  than  the  debtor. 

History:   Enacted  March  21,  1872. 

I.  In  General. 

1.  Applied,  cited,  eonstrued,  referred  to,  etc, 
2-5.  Conveyance  in   fraud  of   creditor  abso* 
lutely  Toid. 

6.  Same — Sale  of  part  of  property. 

7.  Same — Subsequent  purchaser. 

8.  "Fraud"  construed. 

II.  Intent. 

9-11.  Actual  design. 
12-14.  Same — Consideration. 
15-18.  Intent  of  donee  immaterial. 
19-21.  Same-^FuU  consideration. 
22-27.  Knowledge  by  purchaser. 

28.  Solvency  of  debtor. 

29.  Knowledge  by  creditor. 

in.    Nature  of  Transfer  of  Property. 

30.  Antedating  note. 

31.  Note. 
32,  33.  Ownership  by  debton 

84.  Secret  trust. 
35.  Transferee. 

rV.    Person  Entitled  to  Attack. 

36-38.  Creditor. 

39.  Same — ^Void  judgment. 

40.  Estate  devolved. 
41-43.  Same — Administrator. 

44.  Same— Assignee  for  benefit  of  erediton. 

45.  Same — Assignee  in  insolvency. 
46-50.  Grantor  and  grantee. 

51.  Purchaser  at  execution. 

52.  Subsequent  creditor. 
53,  54.  Successor  in  interest. 
.•55,56.  Wife. 
V.    Reimbursement  of  Purchaser. 

57-59.  Reimbursement. 

60.  Same — Subsequent  purchaser. 

TL    Time  of  Transfer. 

61.  Recording  deed — Failure. 
62-64.  Time  of  conveyance. 

65.  Transfers  before  marriage. 

L  IN  GENERAU 
1.  APPLTBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Ross  vs.  Sedsrwlck,  69 
Cal.  247.  250,  10  Pac.  Rep.  400  (applied);  Cerf 
vs.  Phillips.  75  Cal.  186.  187,  16  Pac.  Rep.  778 
(applied);  Ingrram  vs.  Smith,  83  Cal.  234.  287, 
2.'58,  23  Pac.  Rep.  298  (applied);  Hart  vs.  Mead, 
84  Cal.  244,  24a.  24  Pac.  Rep.  118  (applied); 
Judson    vs.    Lyford.    84    Cal.    605,    608,    24    Pac 


Rep.  286  (applied);  Wlndhaus  vs.  Bootz  (Cal. 
Dec.  30,  1890),  26  Pac.  Rep.  404  (construed); 
Mason  vs..  Vestal,  88  Cal.  396,  397,  22  Am.  St. 
Rep.  810.  26  Pac.  Rep.  218  (applied);  Bull  vs. 
Bray,  89  Cal.  286.  288,  26  Pac  Rep.  878.  18  L. 
R.  A.  676  (applied);  Francisco  vs.  Affuirre,  94 
Cal.  180,  186,  29  Pac  Rep.  496  (construed  and 
applied);  Sharp  vs.  Frank  (Cal.  Sept.  21.  1895). 
AX  Pac  Rep.  860,  861  (referred  to);  Salisbury 
vs.  Burr,  114  Cal.  461,  454,  456,  457.  458.  46  Pac. 
Rep.  270  (construed  and  applied);  Murphy  vs. 
Clayton,  114  Cal.  626,  636.  636,  43  Pac.  Rep. 
613.  46  Id.  460  (referred  to);  Murray  vs.  Mur- 
ray. 115  Cal.  266,  273,  53  Am.  St.  Rep.  97.  47 
Pac.  Rep.  37.  37  L.  R.  A  626  (construed);  Cook 
va  Cocklns.  117  Cal.  140.  146.  148,  48  Pac.  Rep. 
1025  (referred  to);  First  Nat.  Bank  vs.  Menke, 
128  Cal.  103,  108.  60  Pac.  Rep.  676  iconstrued); 
Tuers  vs.  Tuers,  131  Cal,  626,  627,  63  Pac.  Rep. 
1008  {construed);  Greer  vs.  Greer,  136  Cal.  121, 
126.  67  Pac.  Rep.  20  (construed);  Roberts  vs. 
Burr,  136  Cal.  166,  160.  67  Pac.  Rep.  46  (con- 
strued); Cooper  vs.  Nolan,  138  Cal.  248^  260. 
71  Pac.  Rep.  179  (applied). 

Am  to  frandnlcnt  convcyanees,  see  mono- 
firraphic  notes  67  Am.  Dec.  402;  83  Am.  Dec. 
634;  31  Am.  Rep.  179;  34  Am.  St.  Rep.  895. 

As  to  what  conatltntcs  franduleat  coavey- 
■nce^  see  brief  In  46  L.  R.  A  646. 

Aa  to  fraadnlent  coavcyaacea,  bads^a  of 
fraud,  see  monosrraphlc  note  by  Robert  Desty, 
9  L.  R.  A  646. 

Aa  to  rceonveyaaee  after  fravdnleat  con- 
Teyance,  see  monographic  note  66  Am.  St 
Rep.  891. 

Aa    to     ▼alldatlasr     fraadoleat    eoaveyaacca, 

see  note  7i  Am.  St.  Rep;  646. 

2.  CONVEYANCE  IN  FRAUD  OF  CREDI- 
TORS— la  abaolately  void  as  agrainst  them. — 
Judson  vs.  Lyford.  84  Cal.  605.  508.  24  Pac. 
Rep.  286;  Mason  vs.  Vestal.  88  Cal.  896,  397,  22 
Am.  St  Rep.  310.  26  Pac.  Rep.  213. 

8.  And  not  voidable  merely. — Mason  vs. 
Vestal,  88  Cal.  396,  397,  22  Am.  St  Rep.  310,  26 
Pac.  Rep.   213. 

4.  Where  conveyance  Is  void  as  to  creditors 
of  vendor,  creditors  are  authorized  to  levy 
upon  and  sell  the  property  as  if  no  convey- 
ance had  ever  been  made. — Bull  vs.  Ford.  66 
Cal.  176,  177.  4  Pac  Rep.  1175. 

6.     Where  transfer  Is  void  as  agrainst  credl- 
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tors  ef  debtor,  Judfirment  In  favor  of  creditor 
attaches  to  such  property  though  conveyance 
was  valid  as  between  the  parties,  since  as 
between  creditor  and  debtor  the  title  of  own- 
ership of  the  property  remained  in  the  fraudu- 
lent grantor  as  fully  as  though  no  transfer 
had  been  made. — Bull  vs.  Ford,  66  CaL 
176.  4  Pac.  Rep.  1175;  Judson  vs.  Lyford,  84  Cal. 
605,  607,  24  Pac.  Rep.  286;  First  Nat  Bank  vs. 
Maxwell,  128  Cal.  360,  871,  69  Am.  St.  Rep.  64, 
66  Pac.  Rep.  980. 

C  Sa]«  of  pmrt  of  property  made  for  pur- 
pose of  defrauding  creditors,  the  sale  and  con- 
veyance of  all  the  property  being  but  one 
transaction,  renders  whole  sale  fraudulent  and 
void.— Swinford  vs.  Rogers,  28  Cal.  288,  284, 
236. 

As  to  extent  of  validity  of  coBveyances 
fratidnlent  as  to  eredltorsy  see  note  87  Am. 
Dec.  146. 

T.  SnbseqncBt  parcbaser.  —  A  conveyance 
made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors  is  void  in  the  hands 
of  a  subsequent  purchaser  who  took  such 
property  with  notice  of  the  fraud. — Bull  vs. 
Ford,  66  Cal.  176,  177,  4  Pac.  Rep.  1176. 

But  not  in  the  hands  of  a  subsequent  pur- 
chaser for  valuable  consideration  without 
notice  of  the  fraudulent  character  of  the  deed 
to  grantor. — Morrow  vs.  Graves,  77  Cal.  218, 
219,  19  Pac.  Rep.  489. 

As  to  validity  of  fmadnlent  conveyance  In 
hands  of  bona  llde  purchaser,  see  monographic 
notes  28  Am.  Dec.  206;  37  Am.  Dec.  146;  60  Am. 
Dec.  469;  79  Am.  Dec.  420. 

8.  •OTRAUD''  CONSTRUED,  not  necessarily 
to  refer  to  fraud  referred  to  in  insolvent  act, 
such  act  not  permitting  preferences  which  are 
allowed  by  Civil  Code. — Roberts  vs.  Burr,  186 
Cal.  166,  160,  67  Pac.  Rep.  46. 

II.     INTENT. 

As  to  necessity  of  Intent  to  defrand  credi- 
tors, see  monographic  note  72  Am.  Dec.  884. 

9.  ACTUAL  DKSIGBT  on  the  part  of  debtor 
to  prevent  application  of  his  property  in  whole 
or  in  part  to  satisfaction  of  his  debts  must 
exist  to  avoid  conveyance. — Dana  vs.  Stan- 
fords.  10  Cal.  269,  278;  Ross  vs.  Sedgwick,  69 
Cal.  247.  260,  10  Pac  Rep.  400. 

10.  Mortgage  given  to  one  creditor  which 
was  executed  without  any  intent  to  hinder, 
delay,  or  defraud  an  attaching  creditor  is 
valid. — Wood  vs.  Franks,  67  Cal.  82,  84,  7  Pac 
Rep.  60. 

11.  Transfer  without  any  consideration  and 
merely  fraudulent  pretense  to  person  who  is 
not  indebted  to  debtor  in  any  sum  of  money 
or  under  any  obligations  to  him,  which  trans- 
fer is  made  secretly  and  out  of  the  usual 
course  of  business,  and  the  property  is  taken 
and  received  by  the  transferee  with  full 
knowledge  of  intent  to  hinder  and  defraud 
creditors  of  debtor,  is  a  fraudulent  transfer.— 
Cooper  vs.  Nolan,  188  Cal.  248,  250,  71  Pac. 
Rep.  179. 

12.  Consideration. — Conveyance  made  with 
intent  to  defraud  creditors  is  void,  though 
there  may  have  been  full  and  valuable  con- 
sideration paid  therefor. — Swinford  vs.  Rogers, 
23  Cal.  233,  234,  236. 


As  to  fmadnlent  Intent  In  voluntary  eonvey- 
lee,  see  monographic  note  by  Robert  Desty, 
9  L.  R.  A.  417. 

13.  Knowledge  and  Intent  of  smntee  be- 
comes material  if  there  was  valuable  consid- 
eration for  conveyance,  but  even  in  that  case 
the  intent  of  debtor  and  grantor  is  a  material 
issue,  and  proof  is  admissible  to  show  it. — 
Ross  vs.  Weilman,  102  CaL  1,  4,  36  Pac  Rep. 
402. 

14.  Whether  conveyance  is  in  fraud  of  right 
of  creditor  is  a  question  of  intent,  and  where 
deed  is  without  consideration  the  intent  which 
is  material  is  that  of  the  grantor.  It  is  mate- 
rial, no  matter  how  Innocent  grantee  was,  or 
that  he  had  no  notice  of  the  fraud,  or  tiiat  the 
grantor  should  have  had  any  malice  against 
the  creditor  or  any  evil  intent  to  injure  him, 
or  any  actual  intent  to  do  wrong,  or  that  be 
supposed  he  had  a  perfect  right  to  conceal  his 
property  from  his  creditor.  Concealment  is 
what  the  law  forbids. — Judson  vs.  Lyford,  84 
Cal.  605,  608,  24  Pac.  Rep.  286. 

15.  INTKNT  OF  DOIfEB  IMMATERIAlr— If 
conveyance  was  voluntary,  question  as  to  its 
fraudulent  character  would  depend  on  intent 
of  donor  alone. — Ross  vs.  Weilman,  102  Cal.  1. 
4,  86  Pac.  Rep.  402;  Swartz  vs.  Hazlett,  8  Cal. 
118,  127;  Judson  vs.  Lyford,  84  CaL  605.  508, 
24  Pac.  Rep.  286. 

16.  So  also  fact  that  grantee  in  a  voluntary 
deed  knew  nothing  of  the  fraud  on  the  part 
of  the  grantor. — Peek  vs.  Peek,  77  CaL  106. 
Ill,  11  Am.  St.  Rep.  244,  19  Pac.  Rep.  227,  1  L. 
R.  A.  186;  Lee  vs.  Figg,  S7  CaL  328,  S36,  99  Am. 
Dec.  271. 

17.  And  could  have  aided  it  or  not.  he  was 
not  a  purchaser  in  good  faith. — ^Leo  vs.  Figg. 
87  CaL  328,  836,  99  Am.  Dec.  271. 

18.  Statute  of  frauds  protecting  only  the 
innocent  purchaser  and  not  the  innocent  donee. 
^-S warts  vs.  Hazlett,  8  Cal.  118,  127. 

19*  Same — If  full  consideration  was  paid 
creditors  were  not  defrauded  unlesa  grantee 
had  notice  of  intended  fraud. — Pehrson 
vs.  Hewitt,  79  Cal.  694,  21  Pac  Rep.  950;  Al- 
bertoll  vs.  Branham,  80  CaL  631,  636,  18  Am. 
St.  Rep.  200,  22  Pac.  Rep.  404;  Cohen  vs.  Knox, 
90  CaL  266.  273,  27  Pac.  Rep.  216,  IS  U  R.  A 
711. 

20.  Sale  with  intent  to  defraud  subsequent 
purchasers  was  under  statute  of  frauds 
fraudulent  as  against  such  purchaser  for 
valuable  consideration  and  without  notice,  and 
as  against  such  purchasers  with  notice,  if  the 
grantee  in  the  fraudulent  conveyance  was 
privy  to  the  fraud. — Frinks  vs.  Roe,  70  CaL 
296,  808,  11  Pac  Rep.  820. 

21.  And  also  was  participant  in  the  fraudu- 
lent purpose. — Cohen  vs.  Knox,  90  CaL  266,  273, 
27  Pac  Rep.  216.  13  U  R.  A.  711. 

As  to  kno^rledge  or  notice  sufldent  to  put 
purehaaer  on  Inquiry  an  to  fmudulent  Intent, 
see  monographic  note  by  F.  H.  Bowlby,  82  Ii. 
R.  A.  44. 

As  to  ivbnt  constitutes  notice  tm  purehaaer 
of  fraud  against  eredltom,  see  monographic 
note  46  Am.  Rep.  185. 

As  to  participation  by  creditor  in  fmud  of 
debtor  making  conveyance  to  Idns  fmudulent. 
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see  monogrraphic  note  by  F.  H.  Bowlby,  SI  L. 
R.  A.   609. 

Am  to  partldpatlom  by  pvrehaser  la  fraod  of 
▼eador  irhieb  will  avoid  convcyaaccy  see  mono- 
irraphic  note  by  F.  H.  Bowlby,  32  L.  R.  A.  33. 

22.  KNOWIiBDGB  BY  FURCHA9BR  at  time 
of  conveyance  that  attachment  had  been  is- 
sued, where  vendor  was  indebted  to  purchaser 
for  money  loaned  and  material  furnished  and 
work  done  In  the  construction  of  a  building  on 
the  premises  conveyed,  and  conveyance  was 
given  in  payment  of  the  indebtedness. — Whea- 
ton  vs.  Neville,  19  Cal.  41,  46. 

28.  Conveyance  by  debtor  to  creditor  is  not 
void  though  creditor  knew  that  other  creditors 
would  thereby  be  hindered  and  delayed  in  the 
collection  of  their  debts.  Conveyance  giving 
such  preference  is  not  fraudulent  though 
debtor  be  insolvent  and  creditor  be  aware  at 
the  time  that  it  will  have  the  efFect  of  defeat- 
ing the  collection  of  other  debts. — Dana  vs. 
Stanfords,  10  Cal.  269,  278;  Ross  vs.  Sedgwick, 
69  Cal.  247,  250,  10  Pac.  Rep.  400. 

24.  Where  at  time  of  transfer  by  husband 
to  his  daughter  neither  had  knowledge  or 
Information  that  wife  had  begun  or  contem- 
plated beginning  action  for  divorce  and  ali- 
mony, and  the  transfer  was  made  and  received 
In  good  faith,  and  after  valuable  consideration, 
and  without  intent  upon  the  part  of  either  to 
hinder,  delay,  or  defraud  the  wife,  such  trans- 
fer will  not  be  set  aside. — Tuers  vs.  Tuers,  131 
Cal.  625,  627,  63  Pac.  Rep.  1008. 

25.  Conveyance  made  in  contemplation  of 
Insolvency  and  with  view  to  prevent  property 
from  coming  to  assignee  for  benefit  of  credi- 
tors and  being  distributed  ratably  among  the 
other  creditors  when  the  creditors  had  reason 
to  believe  that  the  Arm  was  insolvent,  is  in- 
valid.—Cerf  vs.  Phillips,  75  CaL  186,  16  Paa 
Rep.  778. 

26.  And  if  transfer  is  accepted  with  the 
knowledge  that  it  is  made  for  this  purpose. — 
Salisbury  vs.  Burr,  114  Cal.  451,  457,  46  Pac. 
Rep.  270. 

27.  Where  vendor  In  Insolvent  or  embar- 
rassed circumstances  sold  property  to  dis- 
charge debts  which  were  liens  or  charges  on 
homestead  for  the  purpose  of  saving  it  to  him- 
self, all  of  which  the  purchaser  knew,  such 
sale  was  executed  to  hinder,  delay,  or  defraud 
creditors,  and  hence  void. — ^Riddell  vs.  Shirley, 
5  Cal.  488,  490. 

As  to  kaowledve  of  graateo  of  fraadaleat 
coavoyaacoy  see  monogrraphic  notes  20  Am.  St. 
Rep.  632;  66  Am.  St.  Rep.  649. 

Aa  to  aeecaalty  of  knowledge  or  latent  oa 
part  of  grantee  la  f raadaleat  coavcyaaccy  see 
notes  56  Am.  St.  Rep.  216;  57  Am.  St.  Rep.  46. 

28.  SOIiVBNCT  OF  DBBTOR.— Where  per- 
sonal intent  to  defraud  is  shown,  it  matters 
not  that  fraudulent  conveyance  if  allowed  to 
stand  would  not  harm  any  one  by  reason  of 
the  fact  that  the  debtor  has  other  property 
amply  in  amount  within  reach  of  his  creditor. 
— Bull  vs.  Bray,  89  Cal.  286,  26  .  Pac  Rep. 
873.  13  Lh  R.  A.  576.  A  rich  man  may  make  a 
fraudulent  deed  aa  well  aa  one  who  is  in- 
solvent— ^Hager  vs.  Shindler,  29  CaL  47,  60; 
First  Nat.  Bank  vs.  Maxwell,  128  Cal.  860,  372. 
69  Am.  St.  Rep.  64,  66  Pac.  Rep.  980. 


20.     KNOWIiBDGB        BT        CRBDITOR        of 

fraudulent  conveyance  will  not  affect  her  right 
to  proceed  to  annul  it  for  fraud,  it  being  void 
as  to  her. — Fitch  vs.  Corbett,  64  Cal.  150,  161. 
28  Pac.  Rep.  231. 

IIL  NATURE  OF  TRANSFER  OF  PROP- 
ERTY. 

Aa  to  aatare  of  coaveyaace  'whlcli  Inteat  to 
defraad  eredltors  renders  void,  see  mono- 
graphic note  72  Am.  Dec  392. 

As  to  lasaraaee  of  life  of  debtor  aa  frand  oa 
creditor,  see  monographic  note  29  Am.  St.  Rep. 
860. 

As  to  validity  of  asslgament  of  life  In- 
snraaee  policy  wbca  In  fraad  of  creditors,  see 
monographic  note  87  Am.  St.  Rep.  484. 

As  to  validity  of  coaveyance  of  homestead, 
see  post  I  8442  notes  16-18. 

As  to  validity  of  Jadgateats  made  for  the 
pnrpose  of  defrandlng  creditors,  see  mono- 
graphic note  88  Am.  Dec.  534. 

80.  ABTTBDATING  NOTE:  SO  aa  to  make  it 
bear  interest  that  was  not  due  renders  such 
note  void. — McKenty  vs.  Gladwin  ft  Co.,  10 
Cal.  227,  229. 

81.  NOTE  fraudulently  executed  by  insol- 
vent debtor  is  charge  on  his  estate  and  within 
statute. — Ingram  vs.  Smith,  88  Cal.  234,  238. 
23  Pac  Rep.  298. 

82.  OWNERSHIP  BT  DEBTOR  of  property 
claimed  to  have  been  fraudulently  conveyed 
by  him  is  necessary,  otherwise  such  convey- 
ance did  not  injure  the  creditors  or  give  them 
any  right  of  action. — Danglarde  vs.  Elias,  80 
CaU  65,  68,  22  Pac  Rep.  69. 

83.  Fraudulent  conveyance  by  son  to  father 
can  only  operate  as  a  fraud  upon  ihe  creditor 
of  the  son  to  the  extent  of  interest  which  such 
creditor  would  have  acquired  by  purchase  at 
a  sale  under  his  execution  on  the  land  fraudu- 
lently conveyed,  and  hence  where  the  vendor 
had  only  a  right  of  pre-emption  a  conveyance 
of  such  right  could  not  be  fraudulent  as  to 
creditors,  such  conveyance  not  conferring  any 
title. — Moore  vs.  Besse,  48  Cal.  611,  514. 

84.  SifiCRET  TRUST.— Finding  that  prop- 
erty was  conveyed  to  one  creditor  with  a 
secret  understanding  he  should  sell  it  and  pay 
over  to  vendors  all  the  proceeds  that  might 
exceed  certain  specified  claims,  and  that  this 
arrangement  was  entered  into  for  the  sole 
purpose  of  preventing  the  creditors  of  said 
vendor  from  attaching  and  seizing  said  prop- 
erty, is  a  finding  of  actual  fraud. — ^Menton  vs. 
Adams,  49  Cal.  620.  623. 

88.  TRANSFE91EE  construed  to  render 
void  at  instance  of  creditors  or.  of  assignee  in 
insolvency  any  transfer  of  property  made  by 
debtor  with  intent  to  delay  or  defraud  any 
of  his  creditors,  whether  transfer  be  made  to 
creditor  or  to  one  between  whom  and  Insolvent 
such  relation  does  not  exist. — Salisbury  vs. 
Burr,  114  Cal.  451,  454,  46  Pac  Rep.  270. 

rV.     PERSON    ENTITLED    TO    ATTACK. 

86.  TO  BE  CREDITOR  Within  the  meaning 
of  statute  authorising  administrator  to  main- 
tain action  to  set  aside  conveyances  as  fraud- 
ulent against  creditors  of  decedent  he  must 
be  creditor  whoso  claim  has  been  allowed  by 
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administrator  or  his  conveyances  by  a  judgf- 
nicnt. — ^MdMlnn  vs.  Whelan,  27  Cal.  SOO;  Mes- 
mer  vs.  Jenkins,  61  Cal.  151,  153;  Ohm  vs.  Su- 
perior Court,  85  Cal.  545,  20  Am.  St.  Rep.  246, 
26  Pac.  Rep.  244;  Fields  vs.  Ahdrada,  106  CaL 
107.  110.  39  Pac.  Rep.  323. 

37.  No  claims  having:  been  presented 
against  an  estate,  there  could  not  be  said  to 
be  any  creditors. — Field  vs.  Andrada,  106  CaL 
107,  110,  39  Pac.  Rep.   323. 

38.  In  order  to  set  aside  sale  as  beinsr  in 
fraud  of  creditors,  it  Is  necessary  to  prove  that 
there  were  creditors  to  be  defrauded  as  well 
as  that  the  transfer  was  made  with  Intent  to 
defraud  them. — Harris  vs.  Harris,  69  Cal.  623, 
624;  McMlnn  vs.  Whelan,  27  Cal.  800,  817;  Mam« 
lock  vs.   White,  20  Cal.   598,   600. 

As  to  necessity  of  person  Impeacblw  frand«> 
nlent  conveyance  to  show  that  lie  w^aa  cred- 
itor, see  monoerraphlc  note  23  Am.  Dec.  299. 

30.  Void  Jndffment  In  favor  of  creditor  la 
not  sufficient  to  show  that  Judgrment  creditor 
Is  a  creditor  of  judgrment  debtor  so  as  to  au* 
thorize  him  to  set  aside  conveyance  on  the 
grround  that  It  was  made  with  Intent  to  de- 
fraud vendor's  creditors. — McMlnn  vs.  Whe- 
lan, 27  Cal.   800,   816. 

40.  ESTATES  DBVOLTED  upon  another 
when,  by  operation  of  law,  and  without  any 
voluntary  act  of  previous  owner.  It  passes 
from  one  person  to  another,  but  It  does  not 
devolve  from  one  person  to  another  as  result 
of  some  positive  act  or  agreement  between 
them. — Francisco  vs.  Agrulrre,  94  Cal.  180, 
185,  29   Pac.  Rep.   495. 

41.  Administrator  may  maintain  an  action 
for  the  recovery  of  property  fraudulently  con- 
veyed by  decedent,  he  being:  a  person  on  whom 
the  estate  devolves  In  trust  for  benefit  of 
others. — Harris   vs.   Harris,   59   Cal.   623,   624. 

42.  So  also  executor  of  vendor. — Kelly  vs. 
Murphy,  70  Cal.  560,  563,  12  Pac.  Rep.  467. 

43.  This  was  assumed  without  decldlngr.— p 
Murphy  vs.  Clayton,  114  Cal.  626,  585,  636,  43 
Pac.    Rep.    613,    46    Id.    460. 

As  to  rlKht  of  administrator  to  ntalntaln 
action  to  set  aside  conveyance  as  frandulent 
asainst  creditors  of  the  estate,  see  ante  S  1589. 

As  to  rlffht  of  admlplatrator  to  avoid  frand- 
nlent  transfer,  see  monographic  note  14  Am« 
Dec.   157. 

As  to  recovery  hy  executor  or  administrator 
of  assets  frandulently  transferred  by  decedent, 
see  monogrraphlo  notes  88  Am.  Dec.  683;  60  Am. 
Dec.    469. 

44.  Asslflmee  for  benefit  of  creditors  is  not 

one  upon  whom  estate  devolves  in  trust  for 
benefit  of  others. — Francisco  vs.  A^ulrre,  94 
Cal.  180,  182,  29  Pac.  Rep.  495;  First  Nat.  Bank 
vs.  Menke,  128  Cal.  103,  108,  60  Pac  Rep.  675. 

45.  Aaslsnee  In  Inaolvency  Is  person  on 
whom  estate  oi  insolvent  devolves  In  trust  for 
benefit  of  others. — Brown  vs.  Bank  of  Napa, 
77  Cal.  544,  546.  20  Pac.  Rep.  71;  Merrill  vs. 
Hurlburt,  63  Cal.  494,  497;  Beamer  vs.  Free- 
man, 84  Cal.  654,  666,  24  Pac.  Rep.  169. 

As  to  rlffht  of  assignee  In  bankraptcy  or 
Insolvency  to  avoid  frandulent  sale  of  asi- 
slsnor,  see  monogrraphlc  note  96  Am.  Dec.  166. 

As  to  riffht  of  tmstees  for  benefit  of  cred- 


itors to  attack  transfer  as  frandnlent,  see  note 
21  Am.  Dec.  732. 

As  to  rfsht  of  assignee  to  impeaeb  frandn- 
lent  conveyances  of  his  asslflraory  see  mono- 
grraphlc  note  86  Am.  Rep.  569. 

As  to  rlsht  of  receiver  to  malntalM  action 
to  set  aside  frandnlent  conveyancea,  see  mono- 
grraphlc  note  69  Am.  Dec.  526. 

40.  As  betTrecn  grantor  and  srantee  con- 
veyance executed  to  defraud  creditors  is  valid. 
— McMlnn  vs.  Whelan,  27  Cal.  300,  317;  Law- 
ton  vs.  Gordon,  34  Cal.  36,  38,  91  Am.  Dec.  670; 
Tbarra  vs.  Lorenzana,  68  Cal.  197,  199;  Frlnk 
VB.  Roe,  70  Cal.  296,  808,  11  Pac.  Rep.  820; 
First  Nat.  Bank  vs.  Eastman  (Cal.  Augr-  20. 
1904),  77  Pac.  Rep.  1043,  1044. 

47.  And  all  the  world  except  creditors. — 
Lawton  vs.  Gordon,  84  Cal.  86.  38,  91  Am.  De& 
670;  Frlnk  vs.  Roe,  70  CaL  296,  308,  11  Pac. 
Rep.    820. 

48.  That  conveyance  was  made  without  con- 
sideration and  that  vendor  could  not  pay  his 
debts  without  sale  of  the  land  does  not  fur- 
nish grounds .  for  setting  aside  such  convey- 
ance to  persons  who  were  not  creditors  or  In 
the  place  of  creditors. — Meyers  vs.  Farquhar- 
son,    46    Cal.    190,    201. 

49.  Conveyance*  though  void  as  to  cred- 
itors, vests  the  legal  title  in  grantee.  It  is 
good  as  against  grantor,  his  heirs,  executors, 
and  administrators,  and  persons  claiming  un- 
der him.  It  Is  good  as  to  all  persons  e?:cept 
those  who  stood  In  such  relation  to  the  prop- 
erty as  to  be  entitled  to  question  It  in  im 
proper  proceedings.  —  First  Nat.  Bank  vs. 
Eastman  (CaL  Aug.  20,  1904),  77  Pac.  Rep. 
1043,    1044. 

60.  It  cannot  be  relieved  against  in  favor  of 
grant.^Ybarra  vs.  Lrorenzana,  53. Cal.  197,  199. 

As  to  validity  of  frandnlent  conveymnee  as 
to  parties,  see  monographic  notes  15  Am.  Dec 
599;  28  Am.  Dec.  206;  81  Am.  Dec.  484;  84  Am. 
Dec.  765;  39  Am.  Dec.  456;  67  Am.  Dec.  402; 
30  Am.  Rep.  617;  7  Am.  St.  Rep.  687;  3  Am.  St 
Rep.  727;  monographic  note  by.  Robert  Desty, 
1  L.  R.  A.  618;  brief  In  57  U  R.  A.  754. 

As  to  validity  of  volnntary  conveyance  be- 
tween parties,  see  note  60  Am.  Dec.  469;  and 
monographic  note  by  Robert  Desty,  9  L.  R.  A 
415. 

61«  Pnrchaser  at  execntlon  sale  may  re- 
sort to  equity  to  hp.ve  deeds  made  by  judg- 
ment debtor  whLch  aro  executed  with  Intent 
to  hinder,  delay,  or  defraud  creditors  set  aside. 
— ^Hager  vs.  Shlndler,  29  CaL  48,  o8. 

63«     Subsequent    eredttor  —  Am    against   klsi» 

conveyance,  even  if  voluntary.  Is  not  void 
unless  fraudulent  In  fact,  that  Is,  unless  made 
with  view  to  future  debts,  though  evidence  of 
an  intention  to  defraud  existing  creditors  is 
deemed  sufficient  prima  facie  evidence  of  fraud 
against  subsequent  creditors. — Horn  vs.  Vol- 
cano W.  Co.,  13  Cal.  62,  71«  78  Am.  Dec.  669. 

As  to  frandnlent  eonveyanee  ntade  In  eon- 
tonplatlon.  Of  tntnro  Indebtedncas,  see  mono- 
graphic note  90  Am.  Dec.  786. 
-  As  to  volnntary  eonveyanee*  frandnlent  as 
to  snbseqnekit  creditors,  see  monographic  notes 
72  Am.  Dec.  384;  78  Am.  Dec.  178;  80  Am.  Dec. 
234;    84   Am.   DfO.   464;    66    Am.    St.    Rep.   216; 
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xnonogrraphic  notes  hT  Robert  Desty,  1  I*  R.  A. 
620;   9   L.   R.  A.   415. 

An  to  rlsrltt  of  subsequent  eredltor  to  attack 
coBves^nmce  as  frandnlenty  see  monocrraphlc 
note  68  Am.  Dec.   133. 

63.  SVCCffiSSOR  IN  INTtellESST  construed 
to  include  one  to  whom  creditor  had  assigned 
note  of  debtor,  towards  which  debtor  had  made 
payment,  and  after  allegred  fraudulent  trans- 
fer had  griven  new  note  in  place  of  origrlnal. — 
Wlndhaus  vs.  Bootz,  (Cal.  Dec.  30,  1890),  25 
Pac,  Rep. -404. 

64.  Succfessor  in  interest  construed  to  in- 
clude assignee  in  Insolvency  of  vendor. — ^Mer- 
rill   vs.   Hurlburt.   68   Cal.   494,  497. 

» .  t  II 

05.  'WtPK  who  has  been  deserted,  thouffh 
not  a  creditor  In  the  strict  sense  of  the  term, 
is  yet,  as  concerns  her  right  of  maintenia,nce, 
within  the  protection  of  the  statute. — Murray 
vs.  Murray,  1^6  Cal.  266,  66  Am.  St  Kep.  97.  47 
,Pac.  Rep.  37,  87  L.  R.  A.  626;  distinguished 
and  held  not  to  apply  where  husband  had  di- 
vided his  property  with  wife  and  sought  medi- 
cal treatment  at  a  soldiers*  home. — Greer  vs. 
Greer,  136  Cal.  121.  125,  67  Pac.  Repi  20. 

56.  Wife,  at  time  of .  commencement  of  ac- 
tion for  divorce  for  extreme  cruelty,  is  not  in 
strictness  a  creditor  of  husband,  but  is  entitled 
.to  action  to  set  aside  transfer  of  property. — 
Tuers  vs.  Tuers,  131  Cal.  625,  627,  63  Pac.  Rep. 
1008. 

-  As  to.  rifflit  of  dlvoreed  wtfe  to  attack  con- 
veyances by  husband  as  frandiilenty  see  mono- 
graphic  note  71  Am.  Dec.  711. 

»  • 

V.     REIMBURSEMENT    OF    PURCHASER. 

ST.  RESIMBURSBMESNT  >6i  purchaser  for 
money  w^hich  was  paid  by  him  as  the  purchase 
price  of  the  property,  is  not  required,  where 
conveyance  is  fraudulent  as  to  creditors  and 
,purch€use.r  was  participant  in  the  fraud. — 
Burke  vs.  Koch,  76  Cal.  356,  859,  17  Pac.  Rep. 
228.  - 

58.  •  Where  -  in  conveyance  alleged  to  be 
fraudulent  the  fraud  is  actual  and  character- 
izes transaction  ab  initio,  the  deed  is  void  for 
any  purpose  of  protection'  to  fraudulent  actor 
for  reimbursement  of  amounts  expended  by 
him. — Gioodwin  vs.  Hammond,  13  Cal.  168,  170, 
73   Am.   Dec.    674. 

69.  Conveyance  fraudulent  as  to  creditors, 
will  not  be  allowed  to  stand  even  as  security 
for  advances  actually  made  thereunder. — Swih- 
ford  vs.  Rogers.  28  Cal.,  283,  284.  286. 

As  to  rlffht  of  grrantee  In  fraadulent  convey* 
ance.  to  relmbvrsementy  see  hionographic  notes 
4  Am.  Dee.  820;  66  Am.  St  Rep.  649. 


<!••  Snbseqnent  porebaser  from  fraudulent 
vendee  who  had  no  actual  knowledge  that  suen 
prior  conveyance  was  fraudulent,  and  had  paid 
off  the  lien  on  such  premises,  will  be  entitled 
to  be  repaid  the  amount  of  such  lien  before 
such  prior  conveyance  is  set  aside  as  fraudu- 
lent.— Tompkins  vs.  Sprout,   65  Cal.  31,   37. 

As  to  persons  entitled  to  Impencb  fraudu- 
lent conveyances,  see  monographic  notes  3& 
Am.  Dec.  699;  62  Am.  St.  Rep.  600;  69  Am.  St. 
Rep.  73. 

As  to  claims  against  wblcb  voluntary  frauds 
■lent  conveyances  may  be  avoided,  see  mono- 
graphic note  62  Am.  Dec.   113. 

As  to  validity  of  conveyances  Intended  to- 
defeat  dower,  see  monographic  note  39  Am. 
Dec  218. 

VI.     TIME    OP    TRANSFER. 

«1.  RECORDING  DEBD— Failure  to  until 
after  commencement  of  attachment  proceed- 
ings against  the  grantor  is  immaterial,  where 
deed  was  made  for  valuable  consideration,, 
and  not  for  purpose  of  hindering,  delaying,  or 
defrauding  the  creditors  of  the  grantor. — 
Plant  vs.  Smythe,  45  Cal.  161;  Hoag  vs.  How- 
ard, 66  Cal*  564;  Morrow  vs.  Graves.  77  Cal. 
21«,  219,  19  Pac.  Rep.  489. 

As,  to  failure  of  creditor  to  record  convey- 
iince  as  badge  of  fraud,  see  monographic  note 
by  F.  H.  Bowlby.  81  L.  R.  A.  638. 

ex  TIMB  OF  CONVEYANCE.— Where  con- 
veyance  was  made  several  months  before  pro- 
ceedings- in  insolvency  were  instituted,  the 
assignee  in  insolvency  was  not  entitled  to  re- 
cover the  property  as  assets  of  the  Insolvent's 
estate. — ^Miller  vs.  Kehoe,  107  Cal.  340,  343,  40 
Pac.   Rep.   485. 

63.  Creditor  may  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  executed  by  a 
deceased  person  in  his  lifetime. — Hager  vs. 
Shlndler,  29  Cal.  47,  69;  Hills  vs.  Sherwood, 
48   Cal.   386.    892. 

t  I  -  • 

64.  The  fact  that  a  settlement  fixing  the 
!amount  of  indebtedness  was  made  after  a  con- 
veyance by  the  debtor  for  the  purpose  of  de- 
frauding his  creditors  does  not  purge  the 
fraud — the  debt  existing  prior  thereto. — Fitch 
vs.  Corbett,  64  Cal.  1^0,  161,  28  Pac.  Rep. 
«81. 

05.  SAME  —  TRANSFERS  BY  HUSBAND 
MADE  BEFORE  MARRIAGE  with  design  to 
defeat  such  right  may  be  avoided  by  wife, 
when  deserted,  as  to  maintenance. — Murray  vs. 
Murrfiy*  115  Cal.  r266,  273,  68  Am.  St.  Rep.  97, 
47  Pac  Rep.  37,  87  L.  R.  A.  626. 


§  3440.  OERTAOT  TBANSFERS  PRESUMED  FRAUDULENT.  Every  transfer 
of  personal  property,  other  than  a  thing  in  action,  or  a  ship  or  cargo  at  sea  or  in 
a  foreign  port,  and  every  lien  thereon,  other  than  a, mortgage,  when  allowed  by 
law,  and  a  contract  of  bottomry  oiv  respondentia,  is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time  the  possession  or  control  of  the  property,  and 
not  accompanied  by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  transferred,  to  be  fraudulent,  and  there- 
fore void,  against  those  who  are  his  creditors  while  he  reapa|ns  in  possession,  and 
the  successoris  in  interest  of  such  creditors,  and  against  any  persons  on  whom  his 
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estate  devolves  in  trust  for  the  benefit  of  others  than  himself ,  and  against  purchasers 
or  encumbrancers  in  good  faith  subsequent  to  the  transfer; 

[Exception.]  Provided,  however,  that  the  provisions  of  this  section  shall  not 
apply  to  the  transfers  of  wines  in  the  wineries  or  wine  cellars  of  the  makers  or 
owners  thereof,  or  other  persons  having  possession,  care,  and  control  of  the  same, 
and  the  pipes,  casks,  and  tanks  in  which  the  said  wines  are  contained,  which 
transfers  shall  be  made  in  writing,  and  certified  and  verified  in  the  same  form  aa 
provided  for  chattel  mortgages  and  which  shall  be  recorded  in  the  book  of  miscel- 
laneous records  in  the  ofi&ce  of  the  county  recorder  of  the  county  in  which  the 
same  are  situated ; 

[Public  recordation  required.]  Provided,  also,  that  the  sale,  transfer,  or  assign- 
ment of  a  stock  in  trade  (or  of  such  a  quantity  of  a  stock  in  trade  as  to  be  sub* 
stantially  a  whole)  in  bulk,  or  in  any  manner  otherwise  than  in  the  ordinary  course 
of  trade  and  in  the  regular  and  usual  practice  and  method  of  business  of  the  ven- 
dor, transferrer,  or  assignor,  will  be  conclusively  presumed  to  be  fraudulent  and 
void  as  against  the  existing  creditors  of  the  vendor,  transferrer,  or  assignor,  un- 
less at  least  five  days  before  the  consummation  of  such  sale,  transfer,  or  assign- 
ment the  vendor,  transferrer,  or  assignor,  or  the  intended  vendee,  transferee,  or 
assignee  shall  record  in  the  office  of  the  county  recorder  in  the  county  or  coun- 
ties in  which  the  said  stock  in  trade  is  situated,  a  notice  of  said  intended  sale, 
transfer,  or  assignment,  stating  the  name  and  address  of  the  intended  vendor, 
transferrer,  or  assignor,  and  the  name  and  address  of  the  intended  vendee,  trans- 
feree, or  assignee,  and  a  general  statement  of  the  character  of  the  property  or 
merchandise  intended  to  be  sold,  assigned,  or  transferred,  and  the  date  when,  and 
the  place  where,  the  purchase  price,  if  any  there  be,  is  to  be  paid; 

[Sales  at  public  auction.]  Provided,  nevertheless,  that  if  such  intended  sale  is 
to  be  at  public  auction  the  notice  above  required  to  be  recorded  shall  state  that 
fact,  the  time,  terms,  and  place  of  said  sale,  the  names  and  addresses  of  the  vendor 
and  auctioneer,  and  a  general  statement  of  the  character  of  the  property  or  mer- 
chandise intended  to  be  sold;  but  such  sale  shall  in  no  event  occur  within  five 
days  of  the  date  of  recordation  of  said  notice; 

[Transfers  under  order  of  court.]  Provided  further,  that  the  provisions  of  this 
section  shall  not  apply  or  extend  to  any  sale,  transfer  or  assignment  made  under 
the  direction  or  order  of  a  court  of  comp  stent  jurisdiction,  or  by  any  executor,  ad- 
ministrator, guardian,  receiver,  or  other  officer  or  person  acting  in  the  regular 
and  proper  discharge  of  official  duty,  or  in  the  discharge  of  any  trust  imposed  upon 
him  by  law,  nor  to  any  transfer  or  assignment  made  for  the  benefit  of  creditors 
generally,  nor  to  any  sale,  transfer  or  assignment  of  any  property  exempt  from 
execution. 

History:    Enacted  March   21,   1872;    amended   March   12,   1895,   Stats,  and 
Amdts.  1895,  p.  47;  March  10,  1903,  Stats,  and  Amdts.  1903,  pp.  111-112. 

I.    In  General.  II.    Nature  of  Transfer. 

1.  Applied,  cited,  construed,  referred  to,               12.  Assignment  of  accounts, 

etc.  18, 14.  Chattel  mortgage. 

2, 3.  Construed.  15-17.  Mortgage. 

4,  5.  Conclusive  presumption.  18.  Pledge. 

6.  Estoppel  of  creditor.  19-22.  Sale  of  personal  property. 

.  -,):  S^t?^®  ^  creditor.  23.  Same— Shares  of  stock, 

n  ?•  o    ^^^*y-  24,  25.  Same— Judicial  sales. 

11.  Same— Purchaser  of  mortgaged  prop*  26.  Same— Property  in  hands  of  sheriff. 

^'^«  27.  Subsequentij  purchased  goods. 
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m.    Persoxu  Entitled  to  Attack  Tranif or. 
28-31.  Creditor. 

32.  Creditor  of  first  pnrehaser. 
33y34.  Purchaser. 

IV.    Question  of  Law  or  Fact. 

35,  36.  Question  of  fact  for  jury. 
37,  38.  Siame — On  conflicting  eyidenee. 
39.  Question  of  law. 

Y.    Sufficiency  and  Nature  of  Changeu 
40,41.  Actual. 

42.  Actual  change  of  possession. 
43-46.  Actual  possession. 
47-49.  Burden  of  proof. 

50.  Constructive  change  of  possession. 

51.  Same — ^Filing  of  inventory. 

52-57.  Same — Purchaser's  exclusive  possesiioii 

of  land. 
58-61.  Continued  change  of  possession. 
62-67.  Control  of  property. 
68,  69.  Same— Sale  of  grain. 
70-75.  Employment  of  vendor. 
76-79.  Same — Delivery  to  vendee. 

80.  Same— Business  under  fictitious  name. 

81.  Same — Employment  of  wife  of  original 

vendor. 
82-87.  Same — Sale  of  animals. 
88,  89.  Same — Delivery  of  possession. 
90-93.  Immediate  delivery. 

94.  Same — Delivery  before  levy  of  exeea* 
tion. 
95,  96.  Momentary  possession. 

97.  Nature  of    ownership. 

98.  Nature  of  property. 
99, 100.  Same — Growing  crops. 

101.  Same — Hay  in  stack. 

102.  Same — Ponderous  and  bulky  articles. 
103-112.  Possession  of  third  party  at  time  of 

sale. 
113.  Prior  possession  by  vendee. 
114, 115.  Purchaser's  employment  by  vendor  prior 

to  sale. 
116-120.  detention  of  possession  by  vendor. 
121.  Same — Conveyance  to  trustee. 

L     IN  GENERAL. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
PBRRED  TOy  etc.,  in:  Watson  vs.  Rodgrers,  68 
Cal.  401,  402  (construed);  Hesthal  vs.  Myles, 
C3  Cal.  628,  626  (construed);  Williams  vs. 
Leroh,  66  Cal.  330,  338  (applied);  Norcross  vs. 
Nunan,  61  Cal.  640,  643  (applied);  Martin  vs. 
Thompson,  63  Cal.  8,  4  (referred  to);  Newell 
vs.  Desmond*  68  Cal.  848,  846  (applied);  Mer- 
rill vs.  Hurlburt,  63  Cal.  494,  496  (construed); 
Dean  vs.  Walkenhorst,  64  Cal.  78,  79,  28  Pao. 
Rep.  60  (applied):  Bell  vs.  McClellan,  67  Cal. 
283,  284,  7  Pac.  Rep.  699  (cited);  James  vs. 
Fulkerth  (Cal.  Augr.  27,  1886),  7  Pac.  Rep.  768 
(applied);  Harter  vs.  Donahoe  (C^l.  Jan.  29, 
1886),  9  Pac.  Rep.  661  (applied);  Ross  vs. 
Sedsrwick,  69  Cal.  247,  249,  10  Pac.  Rep.  400 
(applied);    Kelly  vs.  Murpliy,  70  Cal.  660,  663, 

15  Pac  Rep.  467  (construed  and  applied);  Ho- 
gran  vs.  Cowell,  73  Cal.  211,  212.  14  Pac.  Rep. 
780  (applied);  McClain  vs.  Buck,  78  Cal.  820, 
323,  14  Pac  Rep.  876  (applied);  Gould  vs. 
Huntley,  78  Cal.  899,  401,  16  Pac.  Rep.  24  (ap- 
plied);    Newell    vs.    Desmond,    74    Cal.    46,    47, 

16  Pac.  Rep.  369  (construed);  Callender  vs. 
McL.eod,  74  Cal.  876.  879.  16  Pac  Rep.  194 
(applied);  Oro  M.  &  M.  Co.  vs.  Starr,  76  Cal. 
166,   168,  18   P'>c.   Rep.   842   (applied);    Joshua 
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Bendy   M.    Works    vs.    Connolly,    76    Cal.    805, 
807,   18    Pac   Rep.    827    (applied);    Ruddle   vs. 
Oivens,  76  (3aL  467,  469,  18  Pac  Rep.  421   (ap- 
plied);   Tresear  vs.  Btiwanda  W.  Co.,  76  Cal. 
587,  640,  9  Am.  St.  Rep.  246,  18  Pac.  Rep.  658 
(construed);    Byrnes   vs.   Hatch,    77    Cal.    241, 
844,    18    Pac   Rep.    482    (applied);     Brown   vs. 
Bank  of  Napa,  77  Cal.  644,  646,  20  Pac.  Rep.  71 
(construed  and  applied);    Dale  vs.   Purvis,  78 
CaL  118,  114,  80  Pac  Rep.  296  (applied);  Mor^ 
can  vs.  Ball,  81  C^l.  98,  96,  97,  16  Am.  St.  Rep. 
84,  83  Pac  Rep.  831,  6  L.  R.  A.  679  (construed 
and  applied):    Bunting  vs.  Sals   (Cal.  Dec  16, 
1889),  88  Pac  Rep.  1132.  1188  (applied):    Bunt- 
ing vs.  Salts.  84  Cal.  168.  170,  171,  24  Pac.  Rep. 
167   (construed  and  applied);    Hart  vs.   Mead, 
84   Cal.    244,   249,   24   Pac.   Rep.    118    (applied); 
Beamer  vs.  Freeman,  84  Cal.  664.  667,  24  Pac. 
Rep.  169  (referred  to);    Bull  vs.  Bray,  89  Cal. 
886,  296,  803,  26  Pac  Rep.  878,  13  L.  R.  A.  676 
(construed    and    referred    to);     Btchepare    vs. 
Agruirre,  91  Cal.  388,  295,  26  Am.  St.  Rep.  180, 
27   Pac.   Rep.   668    (applied);    Moisant   vs.   Mc- 
Phee,  92  Cal.  76.  79,  28  Pac.  Rep.  46  (applied): 
Byrnes  vs.  Moore,  98  Cal.  893,  894,  29  Pac.  Rep. 
70   (applied);    In  re  Fischer,  94  Cal.   623.   626, 
29  Pac.  Rep.  961  (applied);    Brown  vs.  O'Neal, 
96   Cal.   262,   266,   267,  29  Am.  St.  Rep.  Ill,  30  Pac 
Rep.  638  (construed  and  applied);   Freeman  vs. 
Hensley  (Cal.  Augr.  17,  1892),  80  Pac  Rep.  792 
(construed  and  applied);  Cameron  vs.  Calbers: 
(Cal.  Nov.  28,  1892),  31  Pac  Rep.  630  (applied): 
Kirk  vs.  Roberts    (Cal.   Dec.   2,   1892).   31   Pac. 
Rep.  620,   622   (construed);    Porter  vs.   Bucher. 
98  Ca,l,  464,  459,  33  Pac.  Rep.  336   (construed); 
Pearce  vs.  Boggs,  99  Cal.  340,  848,  83  Pac.  Rep. 
906   (applied):    Banning:  vs.   Marleau.   101   Cal. 
238,   240,  85  Pac  Rep.  772   (construed  and  ap- 
plied);   Murphy  vs.  Mulsrew,  102  Cal.  547,  550, 
662.  41  Am.  St.  Rep.  200,  36  Pac  Rep.  857  (ap- 
plied); Howe  vs.  Johnson,   107  Cal.  67,  75.  76,   40 
Pac.  Rep.  42  (construed  and  applied):  Rohrbougrh 
vs.  Johnson,  107  Cal.  144,  148,  40  Pac.  Rep.  37 
(applied);   Brown  vs.  Cline,    109  Cal.   156,   168, 
41  Pac.  Rep.  862  (construed  and  applied):   Bank 
of   Ukiah    vs.    Gibson,    109    Cal.    197.    200,    201, 
41    Pac    Rep.    1008    (construed    and    applied); 
Maier  vs.  Freeman,  112  Cal.  8.  13.   53  Am.  St. 
Rep.  161,  44  Pac  Rep.  357   (applied):    Kennedy 
vs.  Conroy   (C3al.  April   28.   1896).  44   Pac.  Rep. 
795,  796  (applied);    Dubois  vs.  Splnks,  114  Cal. 
289.  293,  46  Pac.  Rep.  95  (construed):    Murphy 
vs.  Clayton,  114  Cal.  526.  529,  535.  536.  43  Pac. 
Rep.  613,  46  Id.  460  (referred  to);    Byxbee  vs. 
Dewey    (Cal.    Dec.    15,   1896),    47    Pac.    Rep.    52 
(applied);    Fassett  vs.  Wise,  115  Cal.  316,  325. 
326,    47    Pac    Rep.    47,    1096,    36    L.    R.    A.    505 
(applied  in  dissentingr  opinion  by  Garoutte.  J.); 
Howe  vs.  Johnson,  117  Cal.  87,  40,  48  Pac  Rep. 
978  (applied);    Adams  vs.  Weaver,  117  Cal.  42, 
47,   48    Pac   Rep.    972    (applied);     Williams   vs. 
Borffwardt,    119    Cal.    80,    82,    51    Pac.    Rep.    15 
(applied);    Banning:  vs.  Marleau,   121   Cal.   240. 
248,  68  Pac   Rep.   692   (referred   to):    Stratton 
vs.  Burr  (Cal.  Oct.  1, 1898).  64  Pac.  Rep.  735,  736 
(applied);  Lilienthal  vs.  Ballon   (Cal.  Nov.   30, 
1898),  65  Pac  Rep.  251,   252   (construed);    Mc- 
Fall  vs.  Buckeye  Qrang^ers  W.  Assoc,  122  Cal. 
468,  470,  68  Am.   St.  Rep.   47,   55  Pac  Rep.  263 
(applied);    Crocker  vs.   Cunningrham,   122   Cal. 
647,  550,  65  Pac  Rep.  404  (applied);   Matteucd 
vs.  Whelan,  128  Cal.  812,  815.  69  Am.  St.  Rep. 
60,  66  Pac.  Rep.  990   (construed);    O'Kane  va.' 


I S4M       CSS74> 


HATUHB     OF     TRA1V8FBB. 


IDtT.IT9Pt.II. 


Whelan»  124  Cal.  200*  202,  71  Am.  St.  Rep.  42, 
66  Pac.  Rep.  880  (applied);  Itllienthal  vs.  Bal- 
lou.  126  Cal.  188,  187,  188,  67  Pac.  Rep.  897 
(applied);  Sullivan  vs.  Johnson,  127  Cal.  280, 
281,  69  Pac.  Rep.  688  (applied);  Rusr^les  vs. 
Cannedy,  127  Cal.  290,  298.  297,  803,  808,  811, 
812,  68  Pac.  Rep.  911,  69  Id.  827,  46  L.  R.  A. 
871  (referred  to  in  action  with  12967);  Curtner 
vs.  Lyndon,  128  Cal.  86,  87.  60  Pac.  Rep.  462 
(construed);  Byxbee  vs.  Dewey.  128  Cal.  822, 
826,  60  Pao.  Rep.  847  (applied);  Feeley  vs. 
Boyd,  148  Cal.  282,  288,  76  Pac.  Rep.  1029  (con* 
strued  and  applied). 

As  to  neeeaslty  of  dellTery  of  poosessioa  of 
property  as  asalnst  creditors*  see  monogrraphic 
notes  9  Am.  Dec.  867;  12  Am.  Dec  470;  29 
Am.  Dec  862;   69  Am.  Dec.  90. 

As  to  elleet  as  asalnst  creditors  of  retalntev 
posscssloA  after  sale,  see  monographic  notes 
1  Am.  Dec.  464;  6  Am.  Dec  288;  18  Am.  Dec 
691;  14  Am.  Dec  808;  14  Am.  Dec  888;  16  Am. 
Dec  71;  20  Am.  Dec  689;  81  Am.  Dec  460; 
60  Am.  Dec  826;  72  Am.  Dec.  686;  80  Am.  Dec. 
789;  86  Am.  Dec.  186;  by  Robert  Desty.  9  Xi. 
R.  A.  645;  by  F.  H.  Bowlby,  81  U  R.  A.  635. 

9.  COlfSTRUBD  to  exclude  all  other  pre- 
sumptions as  matter  of  law  that  a  conveyance 
is  fraudulent,  except  those  mentioned  in  the 
section. — Bull  vs.  Bray,  89  Cal.  286,  803,  26 
Pac  Rep.  873,  18  L.  R.  A.  676. 

8.  Statute  means  what  the  statutes  of  18 
and  27  Elizabeth  were  construed  to  mean.— 
Bunting  vs.  Saltz.  84  Cal.  168,  171,  24  Pac 
Rep.  167. 

4.  CONCLUSIVE3  PRBSUMPTIOlf  that  Sale 
is  fraudulent  arises  when  it  is  not  accompanied 
by  immediate  delivery  and  actual  and  con- 
tinued chanere  of  possession. — Howe  vs.  John- 
son. 107  Cal.  67,  76.  40  Pac.  Rep.  42;  Cahoon 
vs.  Marshall.  25  Cal.  197.  201;  Harris  vs.  Har- 
ris.  69   Cal.    623.   624. 

6.  Want  of  changre  of  possession  when  es- 
tablished admits  of  no  excuse  or  explanation. — 
Cahoon   vs.   Marshall.  26  Cal.   197.   201. 

As  to  Immediate  delivery  and  actnal  and 
contlnvcd  chanffo  of  posaesaion  belnv  qaestloa 
of  fact,  see  post  IV  this  note. 

e.  ESTOPPEli  OF  CREDITOR. — Where  cred- 
itor recognized  validity  of  purchase,  and  on 
faith  of  this  act  purchaser  took  the  property 
and  expended  money  on  it,  creditor  is  estopped 
to  deny  the  validity  of  the  sale  as  not  being 
followed  by  immediate  delivery  and  actual 
and  continued  change  of  possession. — Escolle 
vs.  Franks.  67  Cal.  137.  138.  7  Pac.  Rep.  426; 
Sullivan  vs.  Johnson,  127  Cal.  230.  231,  69  Pac 
Rep.    583. 

T.  NOTICE  TO  CREDITOR  Of  right  of  trans- 
feree is  immaterial  where  transfer  is  void  as 
to  creditors  for  want  of  delivery  and  change 
of  possession. — ^McClain  vs.  Buck,  78  Cal.  820, 
823.  14  Pac.  Rep.  876. 

8.  VALIDITY. — Sale  not  accompanied  by  im- 
mediate delivery  and  actual  and  continued 
change  of  possession  is  not  a  nullity,  but  good 
against  all  the  world  except  creditors  of 
vendor,  and  good  against  them  also  except 
when  attacked  in  legal  proceedings  for  the 
collection  of  their  debts;  and  hence,  being  the 
owner,  the  vendee  can  convey  same,  and  pur- 
chaser would  require  a  good  title  against  all 


tho  world  except  sudh  crodltori^  and 
them  also  if  he  Is  purchaser  In  sood  tmXth.  for 
value  and  without  notice. — Williams  ts.  Bore* 
wardt.  119  Cal.  80.  81,  88,  51  Pac  Rep.  IS. 

9.  By  execution  of  bill  of  sale,  tltlo  to  prop* 
erty  therein  described  vests  In  vondoo,  and 
though  without  actual  delivery  and  continued 
change  of  possession  such  title  could  not  be 
asserted  by  her  against  creditors  of  her  vendor, 
yet.  as  between  parties  to  instrument,  she 
could  maintain  action  to  recover  possession 
from  her  vendor. — Francisco  vs.  Aguirre.  94 
Cal.  180,  182,  29  Pac.  Rep.  496. 

10.  Where,  on  sale  of  hay,  a  delivery  was 
made,  and  at  the  timo  of  the  seizure  was  in 
the  possession  of  the  vendee,  such  seizure  was 
wrongful,  the  sale  not  being  claimed  to  have 
been  fraudulent  and  void  as  against  the  cred- 
itors of  vendor. — Schmidt  va  Nunan,  68  CaL 
871.  374. 

11.  Purchaser  of  mortsaced  property  which 
was  not  authorized  by  statute  to  be  mortgaged, 
who  did  not  know  of  the  mortgage,  but  had 
only  given  her  note  in  payment,  which  was 
unpaid  at  the  time  of  the  foreclosure  of  the 
mortgage,  and  was  in  the  hands  of  the  payee, 
was  not  a  bona  fide  purchaser  for  valuable 
consideration  within  the  statute.  —  Bank  of 
Ukiah  vs.  Gibson,  109  Cal.  197,  200.  41  Pac 
Rep.  1008. 

II.     NATURE  OF  TRANSFER. 

13.  ASSIGNMENT    OF    ACCOUNTS,    BILLS, 

and  debts  are  things  in  action,  and  hence  arc 
excepted  from  the  operation  of  this  section. — 
Kirk  vs.  Roberts  (Cal.  Dec.  2.  1892),  81  Pac 
Rep.    620. 

18.  CHATTEL  MORTGAGE  Is  a  lien  or 
transfer  of  personal  property. — Dissenting 
opinion.  Bank  of  Ukiah  va  Gibson,  109  CaL  197, 
201,  41  Pac  Rep.  1008. 

14.  But  see  dissenting  opinion  by  Garoutte, 
J.,  in  Fassett  vs.  Wise,  116  Cal.  316,  326,  826, 
47  Pac  Rep.  47.  1095,  36  L.  R.  A.  606. 

15.  MORTGAGE  including  articles  not  the 
subject  of  mortgage,  no  delivery  and  change 
of  possession  as  to  such  articles  being  had. 
though  void  as  to  creditors  Is  not  void  in  toto. 
— In  re  Fischer,  94  CaL  628.  626,  29  Pac  Rep. 
961. 

As  to  effect  of  retention  of  poaseosloa  by 
mortgager,  see  note  26  Am.  Dec   639.  668. 

As  to  valldltr  of  mortgage  where  mortgaged 
property  Is  left  In  possesaloa  of  mortgager, 
see  monographic  note  69  Am.  Dec  535. 

16.  Mortgagee  of  preatlseo  'who  auide  ad- 
vances to  mortgager  for  the  purpose  of  having 
bark  cut  on  such  premises,  the  possession  of 
which  had  not  been  delivered  to  him,  has  no 
lien  thereon  as  against  bona  fide  purchaser  of 
bark  from  mortgager. — Moisant  va  McPhee.  92 
Cal.  76.  79,  28  Pac.  Rep.  46. 

17.  Parol  agreement  between  mortgager 
and  mortgagee  by  which  the  mortgager  is  to 
sell  mortgaged  property  and  apply  proceeds 
to  payment  of  mortgage  la  Invalid  as  against 
creditors  of  mortgager,  who  was  in  possession, 
as  an  attempt  to  create  a  secret  trust  or  pledge 
of  the  property  and  yet  retain  possession. — 
Maier  vs.  Freeman,  112  CaL  8,  IS,  68  Am.  St 
Hep.  161,  44  Pac.  Rep.  867. 
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18.  PI«BDOE  a«  well  afl  sale  la  transfer  of 
property.— Dubois  vs.  Spinks,  114  Cal.  289,  294, 
46  Pac.  Rep.  96;  Hilliker  vs.  Kuhn,  71  Cal. 
214,  220,  1«  Pac.  Rep.  707. 

in.  9ALIS  OF  PBR80NAL  PROPERTY  to  be 
▼alld  agrainst  creditors  must  be  followed  by 
Immediate  delivery  accompanied  with  actual 
and  continued  changrs  of  possession. — Samuels 
vs.  Gorham,  6  Cal.  226,  227;  Merrill  vs.  Hurl- 
burt.  63  Cal.  494,  497;  Harter  vs.  Donahoe  (Cal. 
Jan.  29,  1886),  9  Pac.  Rep.  661;  Hendy  Machine 
Works  vs.  Connolly,  76  Cal.  805,  807,  18  Pac. 
Rep.   827. 

20.  If  property  sold  is  so  situated  that  the 
vendee  can  take  possession  thereof  at  his 
pleasure,  his  failure  to  do  so  constitutes  fraud* 
which  renders  the  previous  transfer  to  him 
void  as  agralnst  creditors  of  his  vendor. — Pearce 
vs.  BoggB,  99  Cal.  840,  343.  83  Pac.  Rep.  906. 

21.  Where  after  sale  of  property  it  was 
aerreed  that  on  failure  to  pay  balance  of  pur- 
chase money  vendor  might  take  possession  of 
Buch  property,  but  after  such  failure  and  ffiv- 
Ing  notice  he  did  not  take  possession,  the 
provision  that  title  should  revest  in  him  was 
invalid  as  agralnst  purchaser's  creditors. — ^Mc- 
Clain  vs.  Buck,  78  Cal.  320,  328,  14  Pac  Rep. 
876. 

22.  Where  after  sale  of  an  undivided  Inter- 
est in  a  tract  of  land  and  stock  of  goods  in 
a  building:  situated  on  such  land  there  was  no 
change  of  possession  or  management,  such 
sale  was  invalid  as  to  the  stock  of  goods  as 
against  the  creditors  of  vendor. — Hammond  vs. 
Borgwardt.  126  Cal.  611,  612,  69  Pac.  Rep.  121. 

98.  Sale  of  shares  of  stock  as  between  par« 
ties  to  said  sale  are  not  void  by  reason  of 
non-delivery. — Tregear  vs.  Etiwanda  W.  Co., 
76  Cal.  637,  540,  9  Am.  St.  Rep.  246,  18  Pac. 
Rep.  668. 

24.  Jadtclal  sales  and  sales  under  legal  proc- 
ess are  not  within  the  statute  of  frauds,  which 
requires  a  delivery  and  change  of  possession. — 
Davis  vs.  Drew,  58  Cal.  152,  168;  Matteucci 
vs.  Whelan,  128  Cal.  812,  316,  69  Am.  St.  Rep. 
60,   66  Pae.  Rep.   990. 

26.  Where  purchaser  at  a  judicial  sale  per- 
mits the  property  to  remain  in  possession  of 
Judgment  debtor  and  allows  him  to  exercise 
acts  of  ownership  over  it  after  the  sale,  the 
Jury  is  authorized  under  the  circumstances  in 
determining  question  as  to  whether  such  Judi- 
cial sale  was  fraudulent  as  to  creditors.— 
O'Brien  vs.  Chamberlain,  60  Cal.  286,  289. 

98.     Wbere  property   Is   In    bands   of   sheriff 

under  an  attachment  at  time  of  sale,  imme- 
diate delivery  thereof  is  not  required. — ^Will- 
iams  vs.  Borgwardt,  119  Cal.  80,  82,  61  Pac. 
Rep.  15;  Curtner  vs.  Lyndon,  128  Cal.  36,  87, 
60  Pac.  Rep.  462;  Lllienthal  vs.  Ballou  (Cal. 
Nov.  80.  1898),  65  Pac.  Rep.  251,  252. 

37.     8UBSE<|UE:NTLT    PURCHASBD    GOOD8 

after  sale  of  stock  of  goods  are  not  covered  by 
statute. — ^Newell  vs.  Desmond,  74  Cal.  46,  47, 
16  Pac  Rep.  869. 

ni.     PERSONS    ENTITLED    TO    ATTACK 

TRANSFER. 

As  to  persons   entitled  to   attack  tvnnsfevoy 

^ee  ante  S  3439  note  subd.  4. 
28.     CREDITOR. — Constrved    to   render    sals 


void  as  against  any  oredltor  who  is  such  ersd* 
I  tor  during  time  purchaser  who  made  transfer 
remains  in  possession. — Brown  vs.  O'Neal,  96 
Cal.  262,  267,  29  Am.  St.  Rep.  Ill,  80  Pac.  Rep. 
638;  Rohrbough  vs.  Johnson,  107  Cal.  144, 148,  40 
Pac.  Rep.  87.  See  Watson  vs.  Rodgers,  63  Cal. 
401,  403. 

29.  In  order  to  bring  in  persons  seeking  to 
set  aside  sale  as  void  for  want  of  delivery  and 
change  of  possession  they  must  show  that 
they  were  creditors  of  vendor  when  sale  was 
made,  or  that  their  debt  was  contracted  while 
property  remained  in  possession,  and  without 
knowledge  on  their  part  of  sale. — Williams  vs. 
Borgwardt,  119  Cal.  80,  81,  83,  61  Pac.  Rep.  16. 

80.  In  order  to  bring  in  claimants  to  prop- 
erty under  an  attachment  within  the  statute, 
finding  must  show  that  they  were  creditors  of 
vendor  of  property  attached.  —  Banning  vs. 
Marleau,  101  Cal.  238,  240,  36  Pac.  Rep.  772; 
Brown  vs.  Cline,  109  CaL  156,  158,  41  Pac.  Rep. 
862. 

31.  Transfer  not  accompanied  by  actual  and 
continued  change  of  possession  is  good  against 
all  the  world,  and  even  a  creditor  at  large 
cannot  attack  it;  and  hence  one  who  is  not 
a  creditor  cannot  attack  it,  so  that  a  person 
seeking  to  attack  it  must  show  that  he  is  in 
fact  a  creditor  by  proving  the  debt. — Mam- 
lock  vs.  White,  20  Cal.  598,  600;  Thornburgh 
vs.  Hand,  7  Cal.  654,  566;  Sexey  vs.  Adklnson,. 
84  Cal.  346.  860,  91  Am.  Dec.  698. 

89.     CREDITORS     OP    FIRST    PURCHASER 

only  can  attack  validity  of  sale  from  such 
purchaser  to  third  person,  and  not  creditors 
of  original  vendor. — Byrnes  vs.  Hatch,  77  Cal. 
241,  244,  19  Pac.  Rep.  482. 

88.  PURCHASER  of  all  property  of  insol- 
vent corporation  cannot  invoke  statute  so  as 
to  avoid  sale  by  corporation  to  third  person 
of  property  which  was  left  in  possession  of 
such  corporation  at  time  of  sale  of  its  prop- 
erty and  so  passed  into  possession  of  pur- 
chaser, such  purchaser  not  being  a  creditor. — 
Oro  M.  &  M.  Co.  vs.  Starr,  76  Cal.  166,  168,  18 
Pac.  Rep.  842. 

84.  In  order  to  come  within  the  provisions 
of  the  section  it  is  necessary  that  person 
claiming  that  sale  was  fraudulent  should  be 
either  creditor  or  bona  fide  purchaser,  and  the 
papers  in  an  attachment  suit  are  not  sufficient. 
— Brown  vs.  Cline,  109  Cal.  156,  158,  41  Pao. 
Rep.  862. 

IV.     QUESTION    OP  LAW    OR    PACT. 

As  to  fraudulent  Intent  as  question  of  faet 

•r  lawy  see  post  8  8442  notes  8-9. 

88.     QUESTION       OF      FACT      FOR      JURY 

whether  sale  of  property  claimed  to  be  fraud- 
ulent was  followed  by  an  actual  and  continued 
change  of  possession. — Godchaux  vs.  Mulford, 
26  CaL  816,  86  Am.  Dec.  178;  Redlngton  vs. 
Nunan,  60  Cal.  632,  639;  Goldstein  vs.  Nunan. 
66  Cal.  642,  644,  6  Pac  Rep.  461;  Claudius  vs. 
Aguirre,  89  Cal.  501,  26  Pac.  Rep.  1077;  Meads, 
8.  A  Co.  vs.  Lasar,  92  CaL  221,  226,  28  Pao. 
Rep.  986;  Byrnes  vs.  Moore,  98  Cal.  393, 
894,  29  Pao.  Rep.  70;  Hlckey  vs.  Coschina,  138 
CaL  81,  82,  88,  66  Pac.  Rep.  318. 

86.    Or  to  be  determined   by  the   court   on 
the  evidence. — Freeman  vs.  Hensley  (Cal.  Aug. 
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17,  1892),  80  Pac.  Rep.  792;   Dubois  vs.  Splnks, 
114  Cal.  289.  293,  46  Pac.  Rep.  95. 

87*  Same — Ob  eonflletlBff  erldeneey  flndlnff 
of  jury  or  of  court  sittine:  as  Jury  cannot  be 
disturbed. — Hodgrkins  vs.  Hook,  23  Cal.  681, 
584;  Redington  vs.  Nunan,  60  Cal.  632,  689; 
Goldstein  vs.  Nunan,  66  Cal.  542,  644,  6  Pac. 
Rep.  461;  Hlckey  vs.  Coschina,  133  Cal.  88, 
83.  65  Pac.   Rep.  818. 

88.  Where  evidence  Justified  the  verdict  that 
the  allegred  transfer  of  the  property  to  the 
purchaser  was  accompanied  by  an  immediate 
delivery  and  followed  by  an  actual  and  con- 
tinued change  of  possession.  Judgment  on  the 
verdict  will  be  affirmed. — Young  vs.  Aguirre, 
90  Cal.  176,  176,  87  Pac.  Rep.  72. 

89.  aUBSTION  OF  LAW.— Where  facts  are 
undisputed  it  is  duty  of  court  to  determine  as 
question  of  law  whether  such  facta  constitute 
an  actual  and  continued  changre  of  possession 
within  the  statute. — Weil  vs.  Paul,  22  CaL  498« 
496;  Hodgklns  vs.  Cook,  28  Cal.  681,  584. 

V.  SUFFICIENCY  AND  NATURE  OF  CHANGE. 

As  to  svllleloncy  of  delivery  wad  change  of 
poeseselott  after  sale  as  agaUist  creditors  and 
•nbseqaeat  purchasersy  see  monographic  notes 
97  Am.  Dec.  340,  845;  16  Am.  St.  Rep.  694. 

40.  '^ACTUALi**  means  existing  in  act  and 
truly  and  absolutely  so,  really  acted  or  acting 
carried  out,  opposed  to  potential,  possible, 
virtual,  or  theoreticaL — Bunting  vs.  Salts,  84 
Cal.  168,   170,  24  Pac.  Rep.  167. 

41,  The  word  ''actual"  was  intended  to  ex- 
clude the  idea  of  a  mere  formal  change  of 
possession,  and  the  word  "continued"  to  ex- 
clude the  idea  of  a  mere  temporary  change; 
but  it  was  never  the  design  of  the  statute  to 
give  such  extension  of  meaning  to  this  phrase, 
"continued  change  of  possession,"  as  to  require 
final  forfeiture  of  the  goods,  that  the  vendor 
should  never  have  any  control  over  or  use  of 
them.  "Continued  change  of  possession"  does 
not  mean  a  continuance  for  all  time  of  this 
possession,  or  a  perpetual  exclusion  of  all  use 
or  control  of  the  property  by  the  original 
vendor.  The  delivery  must  be  of  the  property, 
the  vendee  must  take  actual  possession,  that 
possession  must  be  open  and  unequivocal, 
carrying  with  it  the  usual  marks  and  indica- 
tions of  ownership  by  the  vendee.  It  must 
be  such  as  to  give  evidence  to  the  world  of 
the  claims  of  the  new  owner.  He  must,  in 
other  words,  be  In  the  usual  relation  to  the 
property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  con- 
tinuous and  not  taken  to  be  surrendered  back 
again:  not  formal,  but  substantial;  but  it  need 
not  necessarily  continue  indefinitely  when  It 
Is  bona  fide  and  openly  taken  and  is  kept  for 
such  length  of  time  as  to  give  general  adver- 
tisement to  the  status  of  the  property  and  the 
claim  to  it  by  vendee. — Stevens  vs.  Irwin,  16 
Cal.  508,  507,  76  Am.  Dec.  500;  Bell  vs.  Mo- 
Clellan,  67  Cal.  288,  884,  7  Pac.  Rep.  699;  Ken- 
nedy vs.  Conroy  (Cal.  April  23,  1896).  44  Pac 
Rep.  796.  796;  Porter  vs.  Bucher,  98  Cal.  454, 
459,  83  Pac.  Rep.  836.  See  Lay  vs.  Neville, 
26  Cal.  641.  652;  Woods  vs.  Bugbey,  29  Cal. 
467.  478;  Bunting  vs.  SalU,  84  CaL  168,  171. 
84  Pac.  Rep.  167. 


4S.     A<7rUAI«   CHAIVOB   OF   POSSESSION    of 

personal  property  as  distinguished  from  that 
which  by  mere  intendment  of  law  follows  the 
transfer  of  title  Is  not  a  difficult  solution;  it 
is  an  open,  visible  change  manifested  by  such 
outward  signs  as  render  it  evident  that  the 
possession  of  vendor  has  wholly  ceased. — 
Cahoon  vs.  Marshall,  25  Cal.  197,  202;  Bell  vs. 
MoClellan,  67  Cal.  288.  284,  7  Pac  Rep.  699; 
Oould  vs.  Huntley,  78  Cal.  899,  402,  15  Pac. 
Rep.   84. 

4S.  ACTTVAL  POSSESSION  as  contained  In 
statute  of  frauds  is  used  in  contradistinction 
to  constructive  possession,  which  is  an  in- 
cident of  defendant's  right  and  title. — ^Woods 
vs.  Bugbey,  28  Cal.  467,  472. 

44.  It  was  intended  that  vendee  should  Im- 
mediately take  and  continuously  hold  posses- 
sion of  goods  purchased  in  like  manner  with 
such  plain  and  unmistakable  acts  and  posses- 
sion, control,  and  ownership  as  a  prudent  bona 
flde  purchaser  would  do  in  the  exercise  of  his 
right  over  the  property,  so  that  all  persons 
might  have  notice  that  he  owned  and  had 
possession  of  the  property;  thus,  where  after 
a  sale  of  unbumed  bricks  in  a  kiln  vendor 
continued  in  possession,  hiring  employees  to 
burn  such  kiln,  and  vendee  exercised  no  acts 
of  ownership,  there  was  not  a  sufficient  change 
of  possession. — Woods  vs.  Bugbey,  29  Cal.  467, 
473. 

45.  The  purpose  of  actual  delivery  Is  to 
give  notice  to  those  who  shall  deal  with  vendor. 
— ^Martin  vs.  Thompson,  63  Cal.  8,  4. 

46.  Where  property  seems  to  remain  to  all 
external  appearances  in  the  same  condition  in 
which  it  was  before  the  sale,  with  nothing  to 
notify  a  third  person  of  the  sale,  or  of  the 
claims  of  the  new  owner,  there  was  no  such 
change  of  possession  as  required  by  statute  of 
frauds. — ^Engles  vs.  Marshall,  19  Cal.   320,  329. 

47.  BURDEN  OF  PROOF  to  show  that  a  sale 
Is  fraudulent  as  to  creditors  for  want  of  actual 
and  continued  change  of  possession  rests  on 
the  creditors. — Newell  vs.  Desmond,  74  Cal.  46, 
47,  16  Pac.  Rep.  869. 

48.  Where  lack  of  delivery  and  change  of 
possession  were  relied  on  as  an  element  in 
actual  fraud  in  a  transfer  they  may  be  put  in 
evidence  to  establish  such  actual  fraud. — Davis 
vs.  Drew,  68  Cal.  162,  158.  See  O'Brien  va 
Chamberlain,  60  Cal.   289. 

49.  Where  assignee  of  an  estate  was  In  pos- 
session and  control  of  the  property  sold  and 
there  was  no  evidence  tending  to  prove  that 
he  did  not  immediately  deliver  it  to  the  pur- 
chaser, or  that  such  sale  was  not  followed  by 
actual  and  continued  change  of  possession,  the 
sale  will  not  be  held  to  be  void. — Redlngton 
vs.  Nunan,  60  CaL  682,  639. 

50.  CONSTRUCmnB  CHANOB  OF  POSSBS- 
SION.^ — ^No  writings  pertaining  to  transfer  of 
personal  property,  regardless  of  their  number 
or  character,  can  create  an  actual  and  continued 
change  of  possession  as  to  creditors  of  pledgeor. 
— George  vs.  Pierce,  128  CaL  178,  175,  66  Pac 
Rep.  775,  66  Id.  68. 

Sl«  FUlag  by  wife  of  iMveMtorjr  of  her  sep- 
arate property.  Including  therein  property 
claimed  to  have  been  sold  to  her  by  her  has* 
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band.  Is  not  sufficient. — Murphy  vs.  Mulgrew, 
102  Cal.  647,  551,  41  Am.  St  Rep.  200,  86  Pac. 
Rep.  867;  O'Kane  vs.  Whelan,  124  Cal.  200*  202, 
71  Am.  St.  Rep.  42,  66  Pac  Rep.  880. 

83.     Pnrcbaser's  exclusive  pomesaloB  of  land 

on  which  horse  was  kept,  where  horse  was 
sold  at  same  time  as  ranch,  was  sufficient 
change  of  possession  of  horse.  —  Gould  vs. 
Huntley,  78  Cal.  399,  402,  16  Pac.  Rep.  24. 

63.  Possession,  actual  and  exclusive,  of  land 
by  purchaser  of  both  personalty  and  land  on 
which  it  is  situated  is  strong^  evidence  of  like 
possession  of  personal  property^  but  if  vendor 
remains  on  land  with  the  vendee's  knowledge 
and  consent*  question  whether  the  vendor  or 
vendee  was  in  actual  possession  of  the  land 
could  not  be  excluded  from  the  Jury. — Cahoon 
vs.  Marshall.  26  Cal.  197,  202. 

64.  Where  at  the  same  time  that  cattle 
were  sold  the  land  on  which  they  were  grazinsr 
was  also  sold,  and  the  agent  of  vendor  stated 
that  he  delivered  possession  of  them  to  vendee, 
who  immediately  hired  him  to  take  charge  of 
them,  there  was  an  immediate  delivery  fol- 
lowed by  an  actual  and  continued  change  of 
possession. — Montgomery  vs.  Hunt,  6  Cal.  366, 
369. 

■ 

66.  Where  purchaser  of  stock  on  farm  Is 
owner  of  and  has  been  in  possession  of  the 
land,  such  fact  must  be  taken  into  considera- 
tion.— ^Banning  vs.  Marleau,  101  Cal.  238,  241, 
35  Pac.  Rep.  772. 

56.  Conceding  that  constructive  possession 
of  property  sold  would  satisfy  the  statute,  yet 
where  the  purchaser  of  the  personal  property 
was  also  purchaser  of  the  real  property  on 
which  it  was  situated  from  cotenant,  and  such 
cotenant  continued  in  possession  of  both  the 
personalty  and  realty,  the  sale  of  the  personal 
property  was  void  as  against  creditors  of 
vendor. — Howe  vs.  Johnson,  107  Cal.  67,  75,  40 
Pac.  Rep.  42. 

67.  As  conveyance  of  homestead  with  per- 
sonal property  thereon  without  Joinder  of  wife 
in  deed  is  void  as  to  homestead;  such  deed 
doe3  not  constitute  a  delivery  and  change  of 
poFsession  of  personal  property  situated  on 
such  homestead,  especially  where  wife  of 
vendor  still  resided  on  such  homestead. — 
Bunting  vs.  Saltz,  84  Cal.  168,  171,  24  Pac. 
Rep.    167. 

SS.     CONTINUED  CHANGE  OF  POSSESSION 

need  not  necessarily  continue  Indefinitely  when 
It  is  bona  fide  and  openly  taken  and  is  kept 
for  such  length  of  time  as  to  give  general 
advertisement  of  the  status  of  the  property 
and  the  claim  to  it  by  vendee. — Gould  vs. 
Huntley,  73  Cal.  399,  402.  15  Pac.  Rep.  24. 

59.  What  is  meant  by  continued  change  of 
possession  has  been  the  subject  of  much  com- 
ment and  never  has  been  or  can  be  reduced  to 
any  fixed  and  certain  rule.  What  would  be 
regarded  as  in  law  continued  possession  under 
one  state  of  circumstances  would  not  be  under 
other  conditions  a  fact. — Roberts  vs.  Burr  (Cal. 
Oct.  7,  1898),  54  Pac.   Rep.  849,  850. 

60.  Every  case  has  Its  own  peculiar  features 
and  must.be  determined  upon  particular  facts 
which  surround  the  given  transaction  or  trans- 
fer.— Byrnes      vs.      Moore,      93      Cal.      393,      29 


Pac.  Rep.  70;  Freeman  vs.  Hensley  (CaL 
Aug.  17,  1892),  80  Pac.  Rep.  792;  Cameron  vs. 
Calberg  (Cal.  Nov.  28,  1892),  81  Pac.  Rep.  530. 

61.  It  depends  upon  the  facts  and  circum- 
stances of  each  separate  transaction. — God- 
chaux  vs.  Mulford,  26  Cal.  316,  323;  Feeley  vs. 
Boyd,  148  Cal.  282.  284,  76  Pac.  Rep.  1029. 

02.     CONTROIi    OF   PROPERTY— By    vendee 

does  not  necessarily  prove  that  change  of  pos- 
session was  actual  and  continued  as  against 
creditors.  There  must  be  such  a  change  of 
apparent  custody  as  to  put  one  dealing  with 
vendor  with  respect  to  it  upon  inquiry,  or  such 
at  least  as  might  suggest  a  change  of  owner- 
ship.— Hesthal  vs.  Myles,  53  Cal.   623,  625. 

63.  When  mules  sold  by  father  to  son  were 
cared  for  and  used  by  son  and  father  exer- 
cised no  control,  evidence  held  to  sustain  find- 
ing of  Jury  that  there  was  immediate  delivery 
followed  by  an  actual  and  continued  change  of 
possession  of  property  sold  so  as  to  pass  title 
as  against  creditors. — Dale  vs.  Purvis,  78  Cal. 
118,  114.  20  Pac.  Rep.  296. 

64.  Writing  name  and  keeping  man  to  look 
after  without  removal  held  not  sufficient  to 
show  that  there  was  anything  to  indicate 
change  of  ownership  after  the  sale  of  raisin 
trays  so  as  to  constitute  continued  change  of 
possession. — Byxbee  vs.  Dewey  (Cal.  Dec.  16, 
1896),  47  Pac  Rep.  62;  Byxbee  vs.  Dewey,  128 
Cal.  882,  386,  60  Pac.  Rep.   847. 

66.  Where  saloon-keeper  executed  bill  of 
sale  to  purchaser  and  delivered  possession  to 
purchaser,  who  discharged  bartender  and 
locked  up  the  saloon,  having  no  license,  there 
was  an  immediate  delivery  followed  by  an 
actual  and  continued  change  of  possession 
within  the  law. — Howe  vs.  Johnson,  117  CaL 
87,  40,  48  Pac  Rep.  978. 

66.  Where  owner  of  lodging-house  after 
making  bill  of  sale  remained  for  a  time  in  the 
house,  but  had  surrendered  all  control  and  was 
sick  and  most  of  the  time  in  bed,  and  the 
purchaser  had  assumed  control,  and  his  pos- 
session was  open,  visible,  and  notorious,  sale 
is  not  void. — Ross  vs.  Sedgwick,  69  Cal.  247, 
249,   10   Pac   Rep.   400. 

67.  Where  purchaser  of  fruit  which  was 
stored  in  a  building  immediately  sent  a  man 
to  take  possession  of  it,  and  such  agent  at- 
tempted to  close  the  building  in  which  it 
was  situated,  but  failed  to  do  so  that  evening, 
and  before  he  had  time  to  do  so  in  the  morn- 
ing an  attachment  was  levied  on  it,  there  was 
sufficient  delivery  and  change  of  possession. — 
Feeley  vs.  Boyd,  148  CaL  282,  284,  76  Pac 
Rep.   1029. 

es.  Sale  of  arrain  lying  in  the  sack,  of  which 
no  delivery  was  made  nor  change  of  posses- 
sion, but  the  grain  remained  in  the  same 
condition  as  before,  the  sale  is  void  as  to 
attaching  creditors.  —  Callender  vs.  McLeod, 
74  CaL  876,  379,  16  Pac.  Rep.  194;  Crocker  vs. 
Cunningham,  122  CaL  547,  650,  66  Pac.  Rep. 
404. 

69.  Where  after  the  sale  of  wheat  vendee 
marked  it  with  his  initials  and  hauled  some 
of  it  away,  remaining  where  he  could  exercise 
such  dominion  over  it  as  is  possible  In  such 
cases,    there    was    a    sufficient    delivery    and 
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ohanffe  of  possessloiL-r-O'Brlen  ▼■.  Ballou,  114 
Cai.  818,  821,  48  Pae.  Rep.  130. 

78.  KMPIiOYHSlVT  OF  VBNDOR  to  manaffe 
proparty  as  servant,  asent,  or  clerk  of  the 
pledgee  does  not  constitute  change  of  posses- 
sion, especially  where  there  is  little  outward 
BignB  of  chancre  of  ownership.  Public  policy 
requires  real  and  substantial  compliance  with 
statute. — Lilienthal  vs.  Ballou,  126  CaL  188, 
187,  188,  67  Pac  Rep.  897. 

71.  So  where  it  was  agreed  that  purchaser 
should  have  right  to  keep  property  in  vaults 
of  vendor. — Brown  vs.  Bank  of  Napa,  77  Cal. 
644,  646,  20  Pac.  Rep.  71. 

78.  BSmploymeMt  of  veBdov  in  and  about 
cigar  store  after  sale  is  a  suspicious  circum- 
stance, but  not  conclusive  that  there  was  no 
immediate  delivery  followed  by  actual  and 
continued  change  of  possession,  though  if 
there  had  been  no  delivery  and  vendor  had 
continued  in  the  sole  and  exclusive  possession 
it  would  amount  to  a  fraud  in  law. — Hlckey 
vs.  Coschina,  133  Cal.  81,  84,  66  Pac.  Rep.  313. 

73.  Instruction  that  if  vendor  was  hired  by 
vendee  and  remained  in  possession  of  the  goods 
he  had  sold  to  them,  as  such  hired  man,  the 
sale  was  void,  was  held  erroneous,  as  such 
employment,  though  strong  circumstance,  is  not 
per  se  a  fraud  which  admits  of  no  explanation, 
though  based  on  the  construction  of  the  stat- 
ute given  in  Fitzgerald  vs.  Gorham,  4  Cal.  289, 
290;  Stewart  vs.  Scannell,  8  Cal.  80;  Bacon 
vs.  Scannell,  9  Cal.  271;  these  cases  being 
substantially  overruled  by  case  of  Stevens  vs. 
Irwin,  16  Cal.  603,  79  Am.  Dec.  600,  the  con- 
struction of  the  statute  given  in  the  last  cited 
ease  being  adopted. — Godchaux  vs.  Mulford,  26 
Cal.  816,  823,  86  Am.  Dec.  178. 

74.  Where,  in  sale  of  stock  of  merchandise. 
It  was  agreed  between  the  vendor  and  vendee 
that  vendor  should  assist  in  sale  of  property, 
that  vendee  should  buy  up  debts  against  ven- 
dor as  cheaply  as  possible,  and  that  certain 
sums  should  be  allowed  vendor  for  living  ex- 
penses, and  then,  after  the  debt  due  the  ven- 
dee was  paid,  the  property  should  be  turned 
back  to  vendor,  the  question  whether  such  sale 
was  void  or  not  was  properly  submitted  to  the 
jury. — Godchaux  vs.  Mulford,  86  CaL  816,  822, 
86  Am.  Dec.  178. 

76.  Where,  on  sale  of  stock  of  goods  by  one 
partner,  who  was  managing  partner,  he  im- 
mediately left  possession  with  the  purchaser, 
except  to  show  the  delivery  boy  the  routes, 
there  was  a  delivery  and  continued  change  of 
possession  within  the  statute. — Stratton  vs. 
Burr  (Cal.  Oct.  1,  1898),  54  Pac.  Rep.  736,  786. 

78.  Delivery  to  vendee  Is  not  sufficient  when 
within  a  few  weeks  thereafter  vendor  was  em- 
ployed to  sell  the  goods  and  engaged  In  so 
doing. — Weil  vs.  Paul,  22  Cal.  492,  496. 

77.  Under  similar  facts  it  was  held  that  em- 
ployment of  vendor  after  sale  was  not  conclu- 
sive of  the  question  as  to  whether  there  was 
an  actual  and  continued  change  of  possession, 
but  only  an  element  of  proof  to  be  weighed  by 
the  Jury. — Goldstein  vs.  Nunan,  66  Cal.  642,  644, 
6  Pac.  Rep.  451. 

78.  Where  mother  had  purchased  Jewelry 
from  father  and  son  and  afterwards  delivered 


it  to  plaintiff  to  sell,  who  employed  the  son  in 
his  business,  and  such  fact  was  advertised  in 
the  papers,  the  employment  of  the  son  to  as- 
sist in  the  business  does  not  prevent  there  be- 
ing actual  and  continued  change  of  possession. 
— Roberts  vs.  Burr  (CaL  Oct.  7,  1898),  64  Pac. 
Rep.  849,  850. 

79.  Where  husband  and  son  transferred  to 
wife  Jewelry  which  she  took  possession  of  and 
kept  in  her  bouse,  though  such  house  was  oc- 
cupied by  the  husband  and  son  as  well,  and 
only  intrusted  such  Jewelry  to  them  to  sell 
for  necessaries,  and  in  case  of  failure  to  sell, 
the  Jewelry  was  returned  to  her,  there  was  Im- 
mediate delivery  and  actual  and  continued 
change  of  possession. — Roberts  vs.  Burr  (CaL 
Oct.  7,  1898),  64  Pac.  Rep.  849,  860. 

80.  Though  a  baalness  vras  condactcd  nader 
Actltloiia  name,  purchaser  is  not  excused  from 
complying  with  law.  and  hence  where  the  seller 
continued  to  act  in  the  conduct  of  the  business, 
and  the  same  fictitious  name  was  used,  sale 
was  fraudulent. — Newell  vs.  Desmond,  68  CaL 
242.  246. 

81.  Eiiiployment  of  wife  of  orlstnal  veador 
by  subsequent  purchaser,  where  vendor  never 
had  anything  to  do  with  the  business  or  went 
near  the  place  again,  such  original  sale  was  not 
void. — Schumacher  vs.  Connolly,  76  Cal.  282, 
283,  17  Pac.  Rep.  71. 

82.  Sale  of  animals* — Employment  of  vendor 
as  foreman  on  ranch  is  not  suflicient  to  pre- 
vent sale  from  being  accompanied  by  immedi- 
ate delivery  and  continued  change  of  posses- 
sion.— Adams  vs.  Weaver,  117  CaL  42,  47.  48 
Pac.  Rep.  972. 

83.  A  sale  of  hogs  which,  at  time  of  the 
sale,  were  situated  on  the  ranch  of  the  vendor 
and  continued  to  remain  there  in  charge  of 
vendor  at  the  request  of  vendee,  is  void  as 
against  creditors  of  vendor. — ^Mosgrove  ▼& 
Harris,  94  CaL  162,  164,  29  Pac.  Rep.  490. 

84.  Where,  after  sale  of  cows,  vendor  con- 
tinued to  milk  them  and  peddle  the  mlllE, 
purchase  the  feed,  and  manage  and  control 
the  business  the  same  as  before,  such  sale  was 
void  as  to  his  creditors. — ^Etchepare  vs.  Agulrre, 
91  Cal.  288,  296,  26  Am.  St.  Hep.  ISC,  27  ?^ 
Rep.  668. 

86.  So  in  case  of  pledge  under  similar  facts. 
— George  vs.  Pierco.  128  C^aL  178,  176,  65  Pae. 
Rep.  776,  66  Id.  68. 

86.  Object  of  the  statute  being  to  give  no- 
tice to  the  world  that  ownership  has  been 
changed,  it  is  sufficient  If  there  are  circum- 
stances which  authorize  the  inference  of  tli6 
change  of  ownership;  hence,  where  there  was 
gift  of  horse  by  husband  to  his  wife,  and  there- 
after husband  represented  that  the  property 
in  question  was  the  separate  property  of  bis 
wife,  and  whenever  it  was  loaned  out  or  used 
by  any  other  person  it  was  loaned  out  and 
used  by  direction  and  consent  of  the  wife,  and 
not  that  of  the  husband,  there  was  sufficient 
change  of  possession. — Morgan  vs.  BalL  81 
Cal.  93,  97,  16  Am.  St  Rep.  84,  22  Fa&  Rep. 
881,  6  U  R.  A.  679. 

87,  Compares  Murphy  vs.  Mulgrew,  108  <7aL 
647,  650,  41  AUL  St  Rep.  200,  86  Pac.  Rep. 
857. 
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88.  Dellverj  of  posacaaloa  do«a  aot  render 

Ml6  Of  horses  valid  where  vendor  was  after- 
wards 1x1  possession  to  the  extent  of  securing 
pasturage  and  disposingr  of  some  of  such  horses. 
—Ruddle  vs.  Givens.  76  CaL  467,  459.  18  Pao. 
Rep.  421. 

89.  Where  purchaser  of  cattle  took  them 
into  actual  possession,  but  the  water  beingr  too 
hiffh  to  remove  them  at  that  time,  did  not 
remove  them  until  several  days  later,  when 
he  took  them  to  his  own  farm,  where  he  kept 
them  for  about  a  month,  when  they  came  back 
to  their  former  range  and  were  cared  for  by 
vendor  under  agreement  made  with  purchaser, 
a  finding  that  the  sale  wslb  followed  by  an  im- 
mediate delivery  and  actual  and  ,  continued 
change  of  possession  will  not  be  set  aside.— 
Humphreys  vs.  Harkey,  69  Cal.  626,  627. 

90.  IMMBDIATB  DBLIVERY  must  be  given, 
and  reasonable  construction.  It  does  not  mean 
delivery  instanter.  In  Bouvier's  Law  Diction- 
ary it  is  said  strictly  it  implies  not  deferred 
by  any  lapse  of  time,  but  as  usually  implied 
it  is  rather  within  reasonable  time,  having 
due  regard  to  the  nature  and  circumstances  of 
the  case,  but  in  legal  proceedings  It  does  not 
impart  the  exclusion  of  any  interval  of  time. — 
Feeley  vs.  Boyd.  148  Cal.  282,  286,  76  Pac.  Rep. 
1029. 

91.  By  immediate  delivery  Is  not  meant  a 
delivery  instanter,  but  the  character  and  the 
property  and  its  situation  and  all  the  circum- 
stances must  be  taken  into  consideration  in  de- 
termining whether  there  was  a  delivery  within 
a  reasonable  time  so  as  to  meet  the  require- 
ments of  the  statute. — Samuels  vs.  Gorham,  6 
Cal.  226;  Dubois  vs.  Splnks,  114  Cal.  289,  293, 
46  Pac.  Rep.  95. 

92.  For  the  purpose  of  delivery  it  is  not  nec- 
essary that  property  should  pass  into  actual 
possession  of  buyer.  When  property  is  so 
situated  that  buyer  is  entitled  to  and  can  right- 
fully take  possession  of  it  at  his  pleasure,  he 
Is  considered  as  having  actually  received  it 
as  the  statute  requires. — Williams  vs.  Lerch, 
66  CaL  830,  884. 

93.  Transfer  of  property  where  purchaser 
did  not  claim  a  delivery  of  the  property  to 
him  before  Judgment  had  been  rendered  In 
favor  of  creditors,  and  sheriff  did  not  take 
property  from  his  possession,  is  void  as  to 
creditors. — ^Norcross  vs.  Nunan,  61  CaL  640, 
642. 

M.  Delivery  before  levy  of  execatlon  on 
property  is  not  sufficient  where  there  was  no 
immediate  delivery  and  actual  and  continued 
change  of  possession. — ^Watson  vs.  Rodgers,  58 
CaL  401,  403;  Edwards  vs.  Sonoma  Valley  Bank. 
69  Cal.  148,  149.  See  Rohrbough  vs.  John- 
son, 107  CaL  144.  148.  40  Pac.  Rep.  37. 

96.  MOMBNTART  POSSESSION  of  certifi- 
cates by  pledgee  of  shares  of  stock  which  were 
at  once  returned  to  pledgeor  is  void  as  against 
creditors  of  pledgeor. — McFall  vs.  Buckeye 
Grangers  W.  Assoc.  122  Cal.  468.  470,  68 
Am.  St.  Rep.  47,  66  Pac  Rep.  253. 

96.  That  pledgeor  after  delivery  of  posses- 
sion to  the  pledgee  of  the  holder,  either  with 
or  without  the  knowledge  or  consent  of  the 
pledgee,  had  taken  charge  of  the  property,  will 
not  render  the  holding  of  it  as  a  pledge  void  as 


to  creditors.— Hllllker  vs.  Kuhn,  71  CaL  214, 
220.  16  Pac.  Rep.  707. 

97.  NATURB  OF  OWNBRSHIP.— Where  one 

of  two  cotenants  of  personal  property  is  in 
possession  of  the  property,  a  sale  by  him  with- 
out delivery  of  possession  is  void  as  against  his 
creditors. — Brown  vs.  O'Neal,  95  CaL  262.  265. 
29  Am.  St.  Rep.  111.  30  Pac.  Rep.  638. 

98.  NATURB      OF      PROPBRTY.  — Delivery 

and  change  of  possession  of  cattle  running  on 
range  is  sufficiently  shown  when  purchaser 
rode  around  and  looked  after  them,  received 
the  brand,  notified  Joint  owners  that  they  be- 
longed to  her,  and  was  present  at  the  rodeo 
for  the  purpose  of  division. — ^Hart  vs.  Mead,  84 
Cal.  244.  249.  24  Pac.  Rep.  118. 

90.  Growing  erope  are  chattels  not  suscep- 
tible of  manual  delivery  until  harvested,  and 
are  not  In  possession  or  under  control  of  ven- 
dor within  the  meaning  of  the  statute  re- 
quiring an  immediate  delivery  and  continued 
change  of  possession. — ^Davis  vs.  McFarlane, 
87  CaL  684.  99  Am.  Dec.  340;  O'Brien  vs.  Bal- 
lon, 116  CaL  318,  821,  48  Pao.  Rep.  130. 

100.  Although  delivery  is  requisite  in  cases 
of  sales  under  this  section,  what  will  consti- 
tute a  delivery  will  depend  in  some  measure 
upon  the  character  of  the  article  sold  and 
the  peculiar  circumstances,  so  that  where 
hay  was  not  all  gathered  and  stacked  actual 
immediate  delivery  was  impossible. — Chaffln 
vs.  Doub,  14  CaL  384,  386. 

101.  "Wliere  hay  was  sold  Im  staek*  and   it 

was  the  custom  of  the  country  in  such  case 
to  feed  it  from  the  stack,  and  the  purchaser 
had  theretofore  followed  such  custom,  there 
was  such  evidence  of  immediate  delivery  and 
change  of  possession  to  go  to  the  Jury.  Im- 
mediate delivery  does  not  always  require  a 
removal  of  the  property. — Porter  vs.  Bucher. 
98  CaL  454.  459.  38  Pac.  Rep.  336. 

102.  Pottderoiis.  and    bvlky   articles^   as    126 

cords  of  wood,  do  not  require  change  of  situ- 
ation to  constitute  delivery  of  possession,  es- 
pecially where  the  transaction  is  done  In  a 
very  short  time. — Dubois  vs.  Splnks.  114  CaL 
289.  294,  46  Pac.  Rep.  96. 

108.     POSSESSION     OF     THIRD    PARTY    at 

time  of  sale,  which  party,  at  request  of  ven- 
dor and  vendee,  agreed  to  retain  its  posses- 
sion for  vendee,  no  change  of  possession  is  nec- 
essary.— Bunting  vs.  Sals  (Cal.  Dea  16»  1889), 
22  Pac.  Rep.  1182,  1184. 

104.  See  also  Williams  vs.  Leroh.  66  Cal.  880. 
833;  Morgan  vs.  Miller,  62  CaL  492;  Cameron 
vs.  Calberg  (CaL  Nov.  28.  1892),  81  Paa  Rep. 
530.  531. 

106.  But  where  they  had  not  been  removed 
from  the  land  of  the  vendor  before  seizure 
by  ofldcer  where  they  were  grazing,  and  sold, 
the  sale  was  void. — James  vs.  Fulkerth  (Cal. 
Aug.  27.  1885).  7  Pac.  Rep.  768. 

106.  Where  persons  making  transfer  of 
property  were  not  in  possession  at  time  of 
transfer,  such  transfer  is  not  void  for  want  of 
change  of  possession,  §3440  not  applying  (dis- 
senting opinion  by  McFarland,  J.). — Lllienthal 
vs.  Ballon,  126  CaL  183,  188.  67  Pac.  Rep.  897. 

107.  Where  there  was  no  delivery  or  change 
of  possession,  but  property  continued  in  poa- 
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iiesslon  of  bailee  of  vendor,  who  was  directed 
hy  vendor  to  pay  vendee  amount  of  hU  claim 
out  of  money  arising  from  sale  of  property, 
such  sale  was  void. — Richards  vs.  Schroder,  10 
Cal.  431,  433,  48S. 

108.  Where,  at  the  time  of  the  mortgrase  of 
hops,  they  were  in  possession  of  third  person 
for  the  purpose  of  curing  and  baling  them, 
and  who  had  a  lien  for  his  services,  and  upon 
completion  of  his  labors  they  were  delivered 
to  the  mortgagee  upon  payment  of  the  bailor's 
charges,  there  was  sufficient  delivery  and 
change  of  possession  to  render  the  mortgage 
valid  as  against  creditors  of  mortgager,  actual 
possession  by  mortgagee  not  being  possible  at 
time  of  execution  of  mortgage. — Rohrbough  vs. 
Johnson,  107  CaL  144,  148,  40  Pac.  Rep.  87. 

109.  Where  purchaser  of  team  puts  them  in 
charge  of  an  employee,  and  they  are  taken  by 
him  to  another  place  for  use,  finding  that 
there  was  an  actual  and  continued  change  of 
possession  is  supported. — Freeman  vs.  Hensley, 
(Cal.  Aug.  17,  1892).  30  Pac.  Rep.  792. 

110.  Where  owner  of  horses  had  employed 
them  with  drivers  to  work  for  another  man, 
and  the  horses  were  kept  in  such  person's  barn, 
a  sale  thereafter  to  such  person  was  not  ac- 
companied by  a  sufllcient  change  of  posses- 
sion, the  horses  being  kept  in  the  same  places 
and  the  same  drivers  employed. — Gray  vs. 
Corey,  48  Cal.  208,  211. 

111.  Where,  after  sale  of  stock,  they  were 
put  in  charge  of  person  and  kept  in  the  same 
pasture  in  which  they  were  before  the  sale,  a 
verdict  of  the  Jury  finding  an  actual  and  con- 
tinued change  of  possession  was  sustained.-— 
Meads.  8.  A  Co.  vs.  Lasar,  92  Cal.  221,  226,  28 
Pac.  Rep.  936. 

112.  Sale  of  hay  after  delivery  in  a  ware- 
house is  accompanied  by  sufficient  delivery 
where  purchaser  told  the  warehouseman  that 
it  was  his  hay  and  to  place  4t  in  his  name  on 
the  book,  and  the  warehouseman  knew  of 
and  recognized  his  ownership  of  the  hay. — 
Byrnes  vs.  Hatch,  77  Cal.  241,  244,  19  Pac.  Rep. 
482. 

lis.     PRIOR    POSSBSSIOK    BY    VBNDBB.^ 

Where,  at  time  of  sale  of  horses  to  defendant, 
they  were  in  his  possession,  and  subsequently 
he  removed  them  to  another  ranch  of  his  own, 
there  was  an  immediate  delivery  and  actual 
and  continued  change  of  possession. — Hogan 
vs.  Cowell.  73  Cal.  211,  212,  14  Pac.  Rep.  780. 

114.     PURCHASBR'S      BMPLOYMBNT  —  By 


Tendmr  prior  to  sale  will  not  affect  his  rights 
under  sale  as  to  delivery  and  changa  of  pos- 
session where  vendor  exercised  no  dominion 
over  the  crop  sold. — ^Visher  vs.  Webster.  13  Cal. 
68;  Bernal  vs.  Hovlous,  17  Cal.  641,  642.  79  Am. 
Dec  147;  O'Brien  vs.  Ballou,  116  Cal.  318.  321, 
48  Pac  Rep.  130. 

116.  But  when  there  was  no  apparent  change 
In  manner  or  mode  of  his  occupation  when 
purchaser  ceased  to  become  servant  of  -vendor 
and  became  his  lessee  the  sale  Is  Invalid. — 
Orum  vs.  Barney,  66  Cal.  264,  266;  Kennedy  va. 
Conroy  (CaL  April  28,  1896),  44  Pac  Rep.  796. 
796. 

lie.  RBTBNTIOlf  OF  POSSES9IOK  —  By 
vendor  of  *cattle,  use  of  his  brand,  and  subse- 
quent bill  of  sale  executed  by  him,  renders 
sale  void. — Dean  vs.  Walkenhorst,  64  Cal.  78. 
79.  28  Pac  Rep.  60. 

117.  Where,  after  sale  of  stock,  vendor  and 
vendee  started  to  drive  them  to  another  loca- 
tion, at  such  time  they  were  followed  by  ven- 
dor's family  in  a  wagon,  there  was  no  such 
change  of  possession  as  rendered  the  sale 
valid  against  creditors  of  the  vendor. — Regli 
vs.  McClure,  47  CaL  612. 

118.  Sale  of  sheep  not  accompanied  by  an 
immediate  or  any  delivery  of  possession,  and 
nothing  to  indicate  a  change  of  ownership,  the 
sheep  being  cared  for  by  vendor  as  before,  is 
void  as  to  creditors  of  vendor. — ^Williams  va. 
Borgwardt,  119  CaL  80,  82,  61  Pac  Rep.  16. 

119.  Where  hay-presses  were  in  possession 
of  another  than  the  vendor  during  winter,  to 
whom  notice  was  given  of  the  transfer,  but 
when  season  for  their  use  came  around  they 
were  delivered  to  the  vendor  for  use,  there  w^aa 
no  actual  and  continued  change  of  possession. 
^Bell  vs.  McClellan,  67  CaL  283,  284,  7  Pac 
Rep.  699. 

120.  Where  vendor  continued  in  possession 
of  stock  of  goods  and  carried  on  the  business 
in  his  own  name  after  making  bill  of  sale  to 
another,  such  sale  is  void  as  to  the  executrix  of 
such  vendor. — Kelly  vs.  Murphy,  70  CaL  660. 
663.  12  Pac  Rep.  467. 

ISl.  Conveyance  to  troateca  of  property  to 
be  managed  for  the  benefit  of  CFedltors  is  TOa«l 
as  to  other  creditors  where  the  trustees  do  not 
take  personal  possession  and  employ  managing 
partner  of  the  firm  to  conduct  the  business  as 
before  such  conveyance,  though  on  a  salary 
instead  of  as  owner. — Lllienthal  vs.  Ballou,  126 
CaL  183,  187.  188.  67  Pac  Rep.  897. 


§  3441.    CBEDITOB'S  BIGHT  MUST  BE  JXTDICIALLY  ASCEBTAINED.      A 

creditor  can  avoid  the  act  or  obligation  of  his  debtor  for  fraud  only  where  the 
fraud  obstructs  the  enforcement,  by  legal  process,  of  his  right  to  take  the  property 
affected  by  the  transfer  or  obligation. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 
2-4.  Creditor  must  show  that  he  is  defrauded. 
5.  8ame — In  attachment  proceedings. 
C-10.  Exhaustion  of  legal  means. 
11.  Same — Invalid  judgment. 
12, 13.  Same — Judgment  not  required. 

^14.  Finding. 
15-18.  Homestead — Conveyance  of. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Wether ly  va.  Straus. 
93  Cal.  283,  286.  28  Pac.  Rep.  1046  (applied); 
Blanc  vs.  Paymaster  Mlninir  Co.,  95  CaL  624. 
625,  532,  29  Am.  St.  Rep.  149,  30  Pac.  Rep.  765 
(construed);  In  re  Estate  Fath,  183  C&h  609. 
613,  64  Pac.  Rep.  996  (applied). 

As  to  aetioa  for  danases  by  cr«dItov  asalast 
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fmadvIeAt  TttBdiecy  see  monographic  note  by 
Irwin  Taylor,  47  Lb  R.  A.  48S. 

Am  to  iBdlctabiUty  of  eombtaatlcm  to  dlspoao 
of  property  of  debtor  for  pvrpooe  of  defraadlny 
hia  eredltoroy  see  monographlo  note  51  Am. 
Dee.  S6. 

Ae  to  Beceealty  of  proeeedtng  to  met  aside 
fmndvlent  sale,  see  monogrraphic  note  17  Am. 
Dec.  186. 

As  to  parties  defendant  In  aetlon  to  set  aside 
frandalent  oonTeyanee^  see  mono^aphlc  note 
16  Am.  Dee.  487. 

As  to  proceedings  to  haTo  frandnlent  conTcy- 
ance  set  aside,  see  monoirraphlc  notes  76  Am. 
Dea  860;  69  Am.  St.  Rep.  281. 

As  to  appointment  of  receiver  to  take  charifo 
of  property  frandnlently  conveyed  as  against 
creditor^  see  monogrraphlo  note  72  Am.  8t.  Rep. 
68. 

3.  CRESDITOR  MUST  SHOW  THAT  HB  IS 
DBFRAUDBD  by  conveyance  in  consequence 
of  not  being  able  to  procure  satisfaction  in  due 
course  of  law. — Brown  vs.  Campbell,  100  CaL 
685,  644,  88  Am.  St.  Rep.  314,  85  Pac.  Rep.  448. 

8.  Facts  showing  confessions  of  Judgments 
fraudulent  as  against  creditors  of  Judgment 
debtor  must  be  averred. — Pehrson  vs.  Hewitt, 
79  CaL  694.  698,  21  Pac.  Rep.  950. 

4.  Facts  must  be  alleged  showing  that  the 
conveyance  was  made  in  such  manner  and  un- 
der such  circumstances  as  to  have  eftect  to 
hinder,  delay,  or  defraud  creditor;  therefore, 
it  must  appear  that  at  the  time  the  conveyance 
was  made  the  debtor  had  no  property  subject 
to  execution  out  of  which  his  debts  could  be 
satisfied. — Albertoli  vs.  Branham,  80  Cal.  681, 
634,  13  Am.  St.  Rep.  200,  22  Pac.  Rep.  404. 

5.  In  attachment  proceedings  against  prop- 
erty the  purchase  of  which  is  claimed  to  be 
fraudulent  it  is  necessary  not  only  to  show 
the  writ  and  debt,  but  affidavits  and  other 
requisites  for  Issuing  tha  writ — ^Thornburgh 
vs.  Hand,  7  Cal.  654,  561. 

As  to  necessity  of  creditor  to  prove  that  ha 
la  creditor^  see  ante  f  8439  note  pars.  36-39. 

6.  EXHAUSTION    OF   ALL.    LBGAL    MBAlfS 

for  obtaining  satisfaction  must  be  shown  in 
order  to  entitle  Judgment  creditor  to  invoke 
aid  of  a  court  of  equity  to  discover  and  apply 
the  property  of  the  debtor  to  satisfy  his  Judg- 
ment.— Mesmer  vs.  Jenkins,  61  CaL  151,  158. 

T.  So  Indgment  mnst  be  obtained  and  execu- 
tion returned  unsatisfied. — Thornburgh  vs. 
Hand,  7  Cal.  564,  661;  Blanc  vs.  Paymaster  Min. 
Co.,  96  Cal.  624,  582,  29  Am.  St.  Rep.  149,  80 
Pac.  Rep.  766.  . 

S.  Unless  he  elalnaa  by  vlrtne  of  some  writ 
or  process  giving  him  a  specific  lien  thereon. — 
Thornburgh  vs.  Hand,  7  CaL  554,  661. 

9.  Or  has  bound  the  property  by  Judgment 
or  by  Judgment  and  execution. — Brown  vs. 
Campbell,  100  Cal.  636,  644,  88  Am.  St  Rep.  814, 
86  Pac.  Rep.  448. 

10.  But  action  may  be  maintained  in  equity 
to  set  aside  conveyance  as  fraudulent  without 
resorting  to  an  action  of  ejectment  at  law. — 
Hager  vs.  Shlndler,  29  Cal.  48,  69;  Hills  vs. 
Sherwood,  48  Cal.  886,  892. 


11.  Invalid  Jndgmentf  because  obtained  by 
personal  service  merely  on  non-resident  debtor, 
is  not  sufficient  when  creditor  did  not  claim 
under  any  writ  than  that  named  by  Judgment. 
— First  Nat.  Bank  vs.  Eastman  (Cal.  Aug.  20, 
1904),  77  Pac.  Rep.  1043.  1044. 

As  to  necessity  to  exhanst  legal  remedy  be- 
fore resorting  to  canity,  see  monographic  note 
78  Am.  Dec.  884. 

13.  Judgment  not  required  against  insolvent 
corporation  before  bringing  action  against  an- 
other corporation,  to  which  such  insolvent 
corporation  has  transferred  all  its  property, 
without  paying  any  of  its  debts,  such  corpora- 
tion In  fact  being  but  a  continuation  of  the 
former  corporation. — Blanc  vs.  Paymaster  Min. 
Ca,  95  Cal.  524,  625,  682,  29  Am.  St.  Rep.  149,  30 
Pac.  Rep.  766. 

18.  Where  debtor  resides  out  of  state,  cred- 
itor Is  authorized  to  maintain  action  without 
first  obtaining  Judgment  against  such  debtor. 
— First  Nat  Bank  vs.  Elastman  (Cal.  Aug.  20, 
1904),  77  Pac.  Rep.  1048,  1046. 

14.  FINDING  that  deed  from  debtor  to  Ms 
wife  was  not  executed  with  view  to  concealing 
his  property  from  his  creditors,  nor  improperly 
to  hinder  or  delay  them,  is  too  indefinite  to 
support  Judgrment  In  favor  of  transferee.^ 
Sharp  vs.  Frank  (Cal.  Sept.  21,  1895),  41  Pac. 
Rep.  860,  861. 

15.  HOMB STEAD — Conveyanee  of  by  a  wife 
In  will  to  her  children  is  valid  as  against  her 
creditors,  as  it  was  in  no  way  in  fraud  of  their 
rights. — In  re  Estate  Fath,  182  Cal.  609,  613, 
64  Pac.  Rep.  996. 

As  to  validity  of  conveyance  of  exempt  prop- 
erty^  see  monographic  note  20  Am.  Rep.  150. 

Id,  As  creditors  cannot  avail  themselves  of 
property  covered  by  homestead,  voluntary 
transfer  by  the  husband  to  the  wife  will  not 
entitle  the  creditors  to  avoid  on  the  ground  of 
fraud,  nor  would  the  transfer  of  the  proceeds 
of  such  homestead. — Wetherly  vs.  Straus,  93 
Cal.  283,  286,  28  Pac.  Rep.  1046. 

17*  IVIiere  creditor  held  mortgnge  on  home- 
stead of  Insolvent  debtor,  payment  by  debtor 
of  amount  of  such  mortgage  was  not  void  as 
hindering,  delaying,  or  defrauding  creditors, 
though  it  released  homestead  from  mortgage, 
— Randall  vs.  Bufflngton,  10  Cal.  491,  496. 

18.  Where  property  of  partnership  Is  occn- 
pled  by  one  of  partners  as  homestead,  con- 
veyance by  partnership  to  such  partner  who 
filed  a  declaration  of  homestead  thereon  is 
fraudulent  as  to  creditors. — Bishop  vs.  Hub- 
bard, 28  CaL  614,  518.  83  Am.  Dec.  182. 

As  to  loss  of  homestead  of  frandnlent  con- 
veyance by  hnsband  to  vrlfe,  see  monographic 
note  31  Am.  Rep.  646,  756. 

As  to  right  of  wife  to  clnlm  homestead  on 
property^  conveyance  of  'which  has  been  set 
aside  as  frandnlent  to  creditors,  see  mono- 
graphic note  40  Am.  Rep.  757. 

As  to  validity  of  conveyance  by  partner  of 
partnership  property  to  pay  Individual  debts 
an  oirniBnt  partnership  creditors^  see  mono- 
graphic note  30  Am.  Rep.  535. 
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§  3442.  QTTE8TI0N  OF  FBAUD,  HOW  DETERHINED.  In  all  cases  arisiDg 
under  section  twelve  hundred  and  twenty-seven,  or  under  the  provisions  of.  this 
title,  except  as  otherwise  provided  in  section  thirty-four  hundred  and  forty,  the 
question  of  fraudulent  intent  is  one  of  fact  and  not  of  law ;  nor  can  any  transfer  or 
charge  be  adjudged  fraudulent  solely  on  the  ground  that  it  was  not  made  for  a  val- 
uable consideration ;  provided,  however,  that  any  transfer  or  encumbrance  of  prop- 
erty made  or  given  voluntarily,  or  without  a  valuable  consideration,  by  a  party 
while  insolvent  or  in  contemplation  of  insolvency,  shall  be  fraudulent,  and  void  as 
to  existing  creditors. 

History:  Enacted  March  21,  1S72;  amended  March  26,  1895,  Btata.  and 
Amdta  1895,  pp.  154-5;  amended  hj  Code  Commissionf  Act  March  6,  1901, 
Stats,  and  Amdte.  1900-1,  p.  422,  held  nnconatitutional,  aee  history,  §4  ante. 


L    In  GeneraL 

1.  Applied,  cited,  eongtmed,  referred  to,  etc, 

2.  Construed. 

3-9.  Fraudulent  intent — Question  of  fact. 
10, 11.  Same — Review — Conflict  of  evidence^  . 

II.    Allegation  and  Proof. 

12.  Actual  fraud. 
13-lG.  Allegation  of  fraudulent  intent. 
17.  Allegation  and  proof  of  inaolvenej. 

[II.    Burden  of  Proof — Evidence. 

18, 19.  Burden  of  proof. 

20.  Conclusion  of  fraudulent  intent. 
21-24.  Evidence. 
25,  26.  Same — Sale  on  credit. 
27,28.  Same— SufSciency. 

29,  30.  Same — Transfer  not  made  in  usual  course 
of  business. 

IV.    Consideration. 

31.  Construed. 
32-39.  Confiideration. 

40.  Consideration  immateriaL 
41-43.  Fraud — Question  of  fact. 
44,  45.  Prima  facie  presumption. 
46-51.  Voluntary  conveyance  by  insolvent. 
52,53.  Same — Knowledge  of  insolvent. 

L     IN  OBNERAU 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRE^D  TO,  etc.,  in:  McFadden  vs.  Mitchell, 
64  Cal.  628,  629  (applied);  Read  vs.  Rahm,  66 
Cal.  343,  344,  4  Pac.  Rep.  Ill  (applied);  Cas- 
well vs.  Harris  (Cal.  Feb.  28,  1887).  13  Pac  Rep. 
\66,  167  (applied):  Morgan  vs.  Hecker,  74  CaL 
641,  643, 16  Pac.  Rep.  317  (applied);  Bewick  vs. 
Muir,  83  Cal.  868,  371,  23  Pac.'Rep.  389  (applied); 
Judson  vs.  Lyford,  84  Cal.  606,  608,  24  Pac.  Rep. 
286;  Wlndhaus  vs.  Boots  (Cal.  Dec.  80,  1890), 
26  Pac.  Rep.  404  (applied);  Bull  vs.  Bray,  89 
Cal.  286,  289,  293,  296,  26  Pac.  Rep.  878,  13  L.. 
R.  A.  676  (applied);  Wlndhaus  vs.  Boots,  92 
Cal.  617,  622,  28  Pac.  Rep.  667  (applied);  Wetb- 
erly  vs.  Straus,  93  Cal.  283,  286.  28  Pac.  Rep. 
1046  (applied);  Daugherty  vs.  Daugherty,  104 
Cal.  221,  223,  37  Pac.  Rep.  889  (applied);  Em- 
mons vs.  Barton.  109  Cal.  662.  671,  42  Pac.  Rep. 
303  (applied);  Cook  vs.  Cockins.  117  Cal.  140, 
14G.  148.  48  Pac.  Rep.  1025  (applied);  In 
Matter  of  Muller  &  Kennedy,  118  Cal.  432.  434, 
60  Pac.  Rep.  660  (applied);  Polk  vs.  Bogrgrs,  122 
Cal.  114.  117,  54  Pac.  Rep.  636  (applied);  Rob- 
erts vs.  Burr  (Cal.  Oct.  7,  1898),  64  Pac.  Rep. 
849.  850  (construed);  Poulson  vs.  Stanley,  122 
Cnl.  656,  658,  68  Am.  St.  Rep.  73,  66  Pac.  Rep. 


606  (applied);  Oreenwalt  vs.  Mueller.  126  CaL 
686,  638,  639,  69  Pac  Rep.  187  (applied);  Wol- 
ters  vs.  Rossi.  126  Cal.   644,  662,  69  Pac  Rep. 

143  (construed);  Gray  vs.  Brunold,  140  CaL 
616,  619,  74  Pac  Rep.  808  (construed):  In  re 
Estate  Vance.  141  CaL  624.  627,  76  Pac  Rep. 
823    (construed);   Bank  of  Willows   vs.   Small. 

144  CaL  709.  711,  78  Pac.  Rep.  263  (applied); 
White  vs.  Besse,  146  CaL  223,  226,  78  Pac  Rep. 
649  (applied). 

2.  CONSTRUED. — Proviso  that  no  transfer 
ean  be  adjudged  fraudulent  on  the  srround  of 
want  of  valuable  consideration,  unless  such 
transfer  or  charge  is  made  by  person  while 
Insolvent  or  in  contemplation  of  insolvency.  Is 
a  rule  of  property,  and  hence  not  retroactive 
so  as  to  apply  to  a  conveyance  by  husband  to 
wife  before  passage  of  the  proviso. — Cook  vs. 
Cockins,  117  CaL  140.  146,  148.  48  Pac.  Rep. 
1026. 

3.  FRAUDULENT  INTBlfT  18  I^UESTION 
OF  FACT  and  not  of  law. — ^Jamison  vs.  King, 
50  CaL  132,  136;  Read  vs.  Rahm,  66  CaL  343,  344, 
4  Pac  Rep.  Ill;  Caswell  vs.  Harris  (CaL  Feb. 
S3.  1887).  13  Pac  Rep.  166,  167;  Morgan  vs. 
Hecker,  74  Cal.  640,  648,  16  Pac.  Rep.  317:  Bull 
vs.  Bray,  89  CaL  286,  298,  26  Pac  Rep.  873,  13 
L.  R.  A.  676;  Wlndhaus  vs.  Boots,  92  CaL  617, 
622.  28  Pac.  Rep.  667;  Wetherly  vs.  Straus.  93 
CaL  283,  286,  28  Pac.  Rep.  1046;  Haas  vs.  Whlt- 
tler,  97  CaL  411,  420,  32  Pac  Rep.  449;  Daugh- 
erty  vs.  Daugherty,  104  CaL  221,  228,  37  Pac 
Rep.  889;  In  Matter  of  Muller  &  Kennedy. 
118  CaL  432,  434,  60  Pac.  Rep.  660;  Polk  vs. 
Boggs,  122  CaL  114,  117,  64  Pac  Rep.  6S6;  Poul- 
son vs.  Stanley,  122  CaL  666.  668.  68  Am.  St 
Rep.  73.  66  Pac  Rep.  606;  In  re  Estate  Vance, 
141  CaL  624.  627.  76  Pac  Rep.  823. 

4.  Such  pule  is  subordinate  to  the  rule  that 
a  finding  of  fact  must  be  supported  by  testi- 
mony in  the  case. — Wolters  vs.  Rossi.  126  Cal. 
644,  652,  69  Pac.  Rep.  143. 

As  to  fmadalent  intent  beln^  question  ef 
facty  see  monographic  notes  11  Am.  St.  Repb 
767;  by  Robert  Desty,  9  U  R.  A.  417. 

See  also  pars.  41-43  this  note^ 

Ae  to  Immedinto  delivery  and  aetnni  an^ 
eontinned  chnnge  of  pooeeaeion  as  qneatlon  of 
facty  see  ante  S  8440  note  subd.  4. 

Aa  to  presnmptton  of  fravd  In  Tolnntnir 
conveyance,  see  monographic  notes  72  Am.  Dec 
884;  by  Robert  Desty,  1  L.  R.  A.  620. 

Aa  to  preanmptlon  of  fmad   from   relation- 
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Hhlp  of  parties  to  eoBTcyaacey  see  monoirraphio 
note  7  Am.  St.  Rep.  88. 

6.  Whether  there  la  actual  fraud  as  asainat 
creditor  In  conveyance  la  fact  to  be  found  by 
court. — Menton  vs.  Adams,  49  Cal.  620,  628. 

6.  Finding:  against  fraudulent  intent  frees 
the  transaction  from  the  claim  of  invalidity. — 
Polk  vs.  Bogga,  122  Cal.  114,  117,  64  Pac.  Rep. 
636. 

7.  Jury  are  the  proper  triers  of  the  intent 
for  fraudulent  Intent  of  assigrnment. — Caswell 
vs.  Harris  (Cal.  Feb.  28,  1887),  18  Pao.  Rep.  166, 
167. 

8.  Where  evidence  of  fraudulent  intent  la 
declared  by  law  to  be  only  presumptive,  the 
jury  have  power  to  find  against  such  pre- 
sumption, and  court  would  have  no  right  upon 
that  ground  alone  to  interfere  with  the  ver- 
dict.—Billings  vs.  Billings,  2  CaL  107,  113,  66 
Am.  Dec.  319. 

9.  Where  there  was  some  evidence  to  sup- 
port allegation  of  fraudulent  Intent,  It  was 
error  for  the  Judge  to  direct  as  to  such  intent. 
—Miller  vs.  Stewart,  24  Cal.  602,  604. 

la  ReTtow« — Conflict  of  ovldeneo  when  as 
to  whether  conveyance  was  made  to  defraud 
creditors,  finding  as  to  such  Intent  will  not 
be  disturbed. — Read  vs.  Rahm,  66  Cal.  343,  844, 
4  Pac.  Rep.  Ill;  Byrne  vs.  Reed,  76  Cal.  277. 
280,  17  Pac.  Rep.  201;  Miller  vs.  Kehoe,  107 
Cal.  340,  348,  40  Pac.  Rep.  486;  Burton  vs  Mul- 
lenary  (Cal.  June  27,  1906),  81  Pac.  Rep.  644, 
646. 

11.  Finding  that  a  deed  was  not  made  with 
Intent  to  hinder,  delay,  or  defraud  any  creditor 
of  the  grantor  is  not  open  to  review  by  the  ap- 
pellate court. — In  Matter  MuUer  &  Ken- 
nedy, 118  Cal.  432,  434,  60  Pac  Rep.  660;  Poul- 
son  vs.  Stanley,  122  Cal.  666,  668,  68  Am.  St. 
Rep.  73,  66  Pac.  Rep.  606. 

II.     ALLEGATION  AND  PROOF. 

An  to  allegation  and  proof  as  to  frnvdnlent 
traasfersy  see  monographic  note  69  Am.  St.  Rep. 
74. 

As  to  answer  tn  action  attneking  transfer  as 
fraiidnlenty  see  monographic  note  20  Am.  Dec. 
816. 

la.  ACTTUAli  VtLAVDf  when  relied  on,  muat 
be  alleged  and  proved. — Roberts  vs.  Burr  (Cal. 
Oct.  7,  1898).  64  Pac.  Rep.  849,  860. 

i::.  ALLEGATION  OF  FRAUDULENT  IN- 
TE^*T  IS  NECESSARY. — Threlkel  vs.  Scott,  89 
Cal.  361,  368,  26  Pac.  Rep.  879;  Windhaus  vs. 
Bootz,  92  Cal.  617,  622,  28  Pac.  Rep.  567;  Weth- 
erly  vs.  Straus,  93  CaL  283,  286,  28  Pac  Rep. 
1045. 

14.  As  amended  in  1895,  section  construed 
to  no  longer  require  allegation  of  Intent  to  de- 
fraud, a  voluntary  transfer  by  person  without 
valuable  consideration  while  insolvent  or  in 
contemplation  of  Insolvency  being  declared  to 
be  void  as  against  existing  creditors. — Gray  vs. 
Brunold,  140  Cal.  616,  619.  74  Pac.  Rep.  803. 

13.  But  contra,  holding  proviso  rule  of  evi- 
dence and  not  of  pleading  and  not  afTecting 
rule  that  Intent  is  fact  which  must  be  alleged. 
— In  re  Estate  Vance,  141  Cal.  624,  627,  76  Pac. 
Rep.  823. 

16.     Facts  of  transaction,  that  it  was  frsudu- 


lent,  and  that  It  was  made  with  Intent  to  de- 
fraud creditors,  must  be  alleged. — In  re  Estate 
Vance.  141  Cal.  624,  627,  76  Pac.  Rep.  328. 

17.  ALLEGATION  AND  PROOF  OF  INSOL- 
VENCY.— Where  it  is  alleged  that  voluntary 
conveyance  was  made  with  intent  to  hinder, 
delay,  or  defraud  creditors  of  vendor  it  is  not 
necessary. — Hager  vs.  Shlndler,  29  Cal.  47,  48, 
69. 

IIL     BURDEN  OP  PROOF— EVIDENCE. 

As  to  evidence  of  frand,  see  monographic 
notes  63  Am.  St  Rep.  62;  63  Am.  St.  Rep.  223; 
66  Am.  St.  Rep.  649. 

18.  BURDEN  OF  PROOF  that  fraudulent  In- 
tent In  transfer  rests  upon  creditor. — Wind- 
haus vs.  Boots  (CaL  Dec  80,  1890),  25  Pac.  Rep. 
404. 

As  to  bnrdea  of  proof  as  to  frandnlent  eon- 
Teyancesy  see  monographic  notes  11  Am.  St. 
Rep.  768;  by  F.  H.  Bowlby,  81  L.  R.  A.  646. 

As  to  bnrden  of  proof  as  to  volnntary  con- 
▼eyancesy  see  monographic  note  63  Am.  St 
Rep.  68. 

19.  Facts  sustaining  allegation  of  fraud 
must  be  clearly  made  out. — McCarthy  vs. 
White,  21  Cal.  496,  82  Am.  Dec  764. 

20.  CONCLUSION  OF  FRAUDULENT  IN- 
TENT in  a  transfer  is  usually  gathered  from 
circumstances. — Purkltt  vs.  Polack,  17  Cal. 
887,  882. 

21.  EVIDENCE  that  grantor  proposed  to 
make  fraudulent  sale  to  another  is  admissible 
In  action  by  vendee  to  recover  property  levied 
on  as  property  of  his  vendor,  though  such  evi- 
dence is  not  sufficient  of  Itself  to  vitiate  sale 
to  an  Innocent  purchaser  without  notice  and 
for  valuable  consideration. — Landecker  vs. 
Houghtaling,  7  Cal.  391,  892. 

22.  It  is  never  presumed  that  a  party  has 
committed  fraud. — McCarthy  vs.  White,  21  Cal. 
496,  604,  82  Am.  Dec.  754. 

28*  Inadequacy  of  prlee  and  Insolvency  of 
debtor  may  be  circumstances  more  or  less  po- 
tential In  determination  of  fraud,  as  question 
of  fact  to  failure  of  consideration  is  not  in 
Itself  sufficient  to  justify  a  court  In  finding 
fraud  as  matter  of  law,  and  hence  an  instruc- 
tion that  If  there  was  no  gopd  or  valuable  con- 
sideration for  a  transfer  the  Jury  is  instructed 
that  transfer  was  and  is  void  as  against  cred- 
itor is  erroneous. — McFadden  vs.  Mitchell,  64 
Cal.  628,  629. 

84.  Where  before  sale  by  father  to  daughter 
of  range  cattle  he  had  tried  to  sell  them  In  or- 
der to  quit  and  pay  his  debts,  and  they  did  not 
exceed  what  he  owned,  and  there  was  consider- 
ation for  sale,  it  was  bona  fide. — Hart  vs. 
Mead,  84  Cal.  244,  246,  24  Pac  Rep.  118. 

25.  Sale  on  credit  of  all  the  debtor's  goods 
for  the  greater  portion  of  the  pr-'^hase  money 
when  he  was  irretrievably  Inso*  /ent  is  not 
conclusive  as  to  Intent  to  hinder,  delay,  and 
defraud  creditors,  such  intent  being  a  question 
of  fact. — Harris  vs.  Burns,  60  Cal.  140,  141. 

26.  Assignment  for  benefit  of  creditors,  glv 
Ing  assignee  power  to  sell   on  credit,   is  pre- 
sumptive  evidence   of  a   fraudulent   Intent   to 
hinder  and  delay  creditors. — Billings  vs.  Bill- 
ings, 2  CaL  107,  118,  66  Am.  Dec  819. 
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27.  SnAcleBcr* — Control  of  property  after 
the  alleged  sale  by  vendor.  Indebtedness  of 
grantor  at  time,  absence  of  grantee  from  state* 
and  failure  on  part  of  latter  to  show  any  pay- 
ment of  consideration,  raises  prima  facie  in- 
tendment of  fraud. — Purkitt  vs.  Polack.  17  Cal. 
S27,  332. 

28.  Where  sale  of  property  was  not  intended 
to  defraud  creditors  of  vendor,  and  purchaser 
had  no  knowledge  or  notice  of  the  character  of 
the  sale  to  such  vendor,  and  there  was  a  com- 
plete delivery  and  good  and  continuous  change 
of  possession  from  such  vendor  to  the  pur- 
chaser, a  Judgment  giving  the  purchaser 
the  property  will  not  be  set  aside. — Bernal  vs. 
O'Hanlon,  69  CaL  284. 

29.  Triuiefer  mot  made  1b  asval  and  ordinary 
eonrsc  of  business  is  only  prima  facie  evidence 
of  fraud,  which  may  be  rebutted  by  testimony. 
— -Bernheim  vs.  Christal,  76  Cal.  667,  668,  18 
Pao.  Rep.  688;  In  Matter  of  Muller  &  Kennedy, 
118  Cal.  432.  484,  60  Pac.  Rep.  660;  Cooper  vs. 
Nolan,  138  Cal.  248,  260,  71  Pac  Rep.  179. 

80.  Such  transfer  not  prima  facie  evidence 
of  fraud  within  the  moaning  of  this  section. — 
Roberts  vs.  Burr,  136  CaL  166,  160,  67  Pac  Rep. 
46. 

IV.     CONSIDERATION. 

As  to  TalldltT  of  volontary  conveyancosy  see 
monographic  notes  17  Am.  Dec.  756;  26  Am.  Dec 
194;  14  Am.  St  Rep.  739;  63  Am.  St.  Rep.  62;  67 
Am.  St.  Rep.  603. 

Aa  to  Invalidity  of  voluntary  conveyance  as 
ngalnst  eredltors^  see  monographic  notes  8  Am. 
Dec.  537;  14  Am.  Dec  704;  84  Am.  Dec  163;  28 
Am.  Rep.  721;  by  Robert  Desty,  1  L.  R.  A. 
619;    9   L.   R.   A.   413. 

Am  to  validity  of  conveyance  from  husband 
to  ^vlfe,  see  monographic  note  88  Am.  Dec  64; 
90  Am.  St.  Rep.  497;  20  Am.  St.  Rep.  715. 

As  to  vall<Uty  of  agreements  between  hus- 
band nnd  ««lfe  aa  against  eredltors^  see  mono- 
graphic note   68  Am.  St.  Rep.  492. 

As  to  validity  of  settlement  between  hus- 
band and  wife  attending  divorce  suit  as  ngalnst 
eredltors  of  husband,  see  monographic  note  by 
P.  H.  Van  Auken.  60  L.  R.  A.  413. 

As  to  validity  of  antenuptial  agreement,  see 
monographic  note  40  Am.  Rep.  622. 

As  to  marriage  as  eonsl  deration  for  convey 
ance,   see    monographic   note    7   Am.   Dec    362. 

As  to  validity  of  conveyance  for  future  sup- 
port as  against  eredltors,  see  note  62  Am.  St. 
Rep.  681. 

As  to  consideration  for  voluntary  eonveyance, 
see  monographic  note  by  Robert  Desty,  18  L. 
R.  A.  640. 

As  to  Invalidity  of  voluntary  eonveynnce  as 
against  subsequent  bona  flde  purchaaera  from 
vendor,  see  note  60  Am.  Dec.   826. 

81.  CONSTRUED  negative  rather  than  posi- 
tive provision,  so  that  it  has  never  been  held 
that  fraudulent  Intent  should  be  inferred  from 
the  absence  of  valuable  consideration  when 
coupled  with  other  circumstances  of  fraud. — 
Wolters  vs.  Rossi,  126  Cal.  644,  652,  69  Pac 
Rep.  143. 

S2.  CONSIDERATION.  —  Instruction  that 
property  transferred  must  bear  reasonable  pro- 
portion  to   preferred  debt   in   order  to   render 


preference  valid   is   erroneous. — ^McFadden   vs. 
Mitchell,  64  Cal.  628,  630. 

S3.  Whether  mortgage  given  for  greater 
sum  than  was  due  was  given  in  good  faith  is 
question  for  Jury. — Tully  vs.  Harloe,  35  CaL 
802;  Wood  vs.  Franks,  67  Cal.  32,  35.  7 
Pac.  Rep.  60. 

34.  Where  wife  has  paid  mortgage  agralnst 
property  owned  by  husband,  conveyance  by  him 
to  her  rests  on  valuable  consideration,  and 
hence  does  not  come  within  the  operation  of 
this  section. — Oreenwalt  vs.  Mueller,  126  CaL 
636,  689,  69  Pac.  Rep.  137. 

86.  There  is  no  legal  presumption  that  vol- 
untary conveyance  by  husband  to  his  wife 
was  fraudulent  as  agrainst  party  who  obtained 
judgment  against  husband  more  than  three 
months  after  conveyance,  and  especially  so 
where  there  was  consideration  for  such  con- 
veyance.— ^Hussey  va  Castle,  41  Cal.  239,  241. 

S6.  Conveyance  cannot  he  adjudged  frando- 
lent  solely  on  the  gronnd  that  it  Is  not  made 
for  a  valuable  consideration. — Swarts  vs.  Haz- 
lett,  8  CaL  118,  127;  Jamison  vs.  King,  50  CaL 
132,  186;  Windhaus  va  Boots;  92  CaL  617,  622. 
28  Pac.  Rep.  667;  Daugherty  vs.  Daugtaerty,  104 
CaL  221,  223,  87  Pac.  Rep.  889. 

87.  That  mortgage  la  given  vHthont  any  eon- 
alderatlon  is  not  sufficient  to  show  that  it  was 
given  with  intent  to  hinder,  delay,  and  defraud 
creditors. — Bewick  vs.  Muir,  83  CaL  368,  371, 
28  Pac.  Rep.  889. 

88.  Where  at  the  time  of  the  gift  of  prop- 
erty by  father  to  aon  he  was  not  indebted  to 
the  son,  and  such  grift  injured  the  creditors, 
it  will  be  held  fraudulent. — Swarta  vs.  Has- 
lett,  8  CaL  118,  127. 

Aa  to  frandnlent  eonveynnce  by  father  to 
aon,  see  monographic  notes  21  Am.  Dec.  432;  26 
Am.  Dec.  386. 

39.  Finding  that  the  sale  was  not  made  In 
good  faith  and  was  without  consideration  does 
not  bring  it  within  the  statute. — Glllan  va 
Metcalf,  7  CaL  138,  140. 

40.  CONSIDERATION  IMMATERIAL  where 
there  was  no  intent  to  defraud,  and  grantor 
was  neither  insolvent  nor  in  contemplation  of 
Insolvency;  hence  deeds  given  by  him  are 
valid  though  made  without  consideration. — 
White  vs.  Besse,  146  CaL  223,  226,  78  Pac  Rep. 
649. 

41.  FRAUD — (Inestlon  of  fact. — Provisions 
of  the  section  are  unchanged  by  the  act  of 
1896,  except  where  the  transfer  is  voluntary  or 
without  valuable  consideration  by  a  party 
while  insolvent  or  in  contemplation  of  In* 
solvency.  With  this  exception,  there  is  no 
change  In  the  rule  that  the  fraudulent  Intent  Is 
a  question  of  fact  and  not  of  law. — Roberts  vs. 
Burr  (CaL  Oct.  7,  1898),  64  Pac  Rep.  849.  850. 

42.  There  are  no  conditions  under  which 
law  will  or  can  pronounce  gift  void  as  having 
been  made  with  intent  to  defraud  creditors; 
courts  and  juries  may  so  declare  as  a  matter 
of  fact,  but  it  cannot  be  so  declared  as  a  mat- 
ter of  law. — Bull  vs.  Bray.  89  Cal.  286,  26 
Pac.  Rep.  873,  13  L.  R.  A.  676;  Knox  vs.  Moses, 
104  CaL  602,  606,  38  Pac.  Rep.  818. 

48.  As  to  whether  voluntary  eonveynnce  by 
hnsband    to    wife    was    frandnlent    wlu    against 
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creditor  of  hnaband  was  qnestloM  of  fftet,  see 

Jamison  vs.  King,  60  Cal.  182.  186;  Cook  vs. 
Cocklns,  117  CaL  140,  146,  148,  48  Pac.  Rep. 
1026. 

44.  PRIMA  FACIB  PRESUMPTIOlf  only  of 
Intent  to  defraud  is  created  by  voluntary  ^ft 
without  consideration  which  may  be  rebutted 
by  evidence. — Moreran  vs.  Hecker,  74  CaL  641, 
648,  16  Pac.  Rep.  317. 

40.  VoloBtary  eonveyuicc  Is  aot  prima  facie 
fmadalenty  and  fraudulent  intent  not  belnff  a 
presumption  of  law,  there  must  be  evidence 
upon  which  the  Jury  or  court  can  base  flndinff 
of  fact  ^.B  to  the  intent  of  the  grantor. — Em- 
mons vs.  Barton,  109  CaL  662,  671,  42  Pac.  Rep. 
808. 

46.  VOLUNTARY  CONVBYAJfCB  BY  IN- 
SOIiVBHT  with  intent  to  defraud  his  creditors 
is  void.— Bull  vs.  Bray.  89  Cal.  286,  288.  26  Pac. 
Rep.  878, 18  Lb  R.  A.  676;  Oreenwalt  vs.  Mueller, 
126  Cal.  636,  688,  69  Paa  Rep.  137. 

47.  So  when  conveyance  left  grrantor  insol- 
vent deed  for  such  property  Is  void. — ^Willows 
vs.  Small,  144  Cal.  709,  711.  78  Pac.  Rep.  263. 

As  to  validity  of  sale  by  InaolveBty  see  mono- 
graphic note  63  Am.  Dec.  172. 

48.  Where  person  was  heavily  in  debt,  con- 
veyance of  all  his  property  in  trust  for  protec- 
tion of  his  children  and  life  income  to  him- 
self is  invalid. — Judson  vs.  Lyford,  84  Cal.  506. 
608,  24  Pac.  Rep.  286. 

49.  Proof  that  debtor  made  conveyance 
without  consideration,  that  he  was  then  in- 
debted, and  that  he  had  no  other  property  at 
time  of  conveyance  subject  to  execution  to 
satisfy  such  indebtedness,  would  be  sufflclent 
prima  facie  evidence  to  establish  that  the 
conveyance  was  fraudulent  as  against  cred- 
itors.— ^Windhaus  vs.  Boots  (Cal.  Dea  80,  1890), 
26  Pac.  Rep.  404;  Daugherty  vs.  Daugherty. 
104  Cal.  221.  223,  87  Pac.  Rep.  889. 

60.    Note  given  by  insolvent  debtor  purport- 


ing to  be  given  for  valuable  consideration,  but 
which,  in  fact,  had  no  consideration,  and  was 
given  with  intent  to  defraud  maker's  cred- 
itors, is  invalid. — Ingram  vs.  Smith,  88  Cal. 
234.  287,  238,  28  Pac.  Rep.  298. 

61.  Where  debtor  who  is  insolvent  trans- 
fers to  one  of  his  creditors  all  his  property 
except  such  as  is  exempt  from  execution,  with 
an  understanding  that  creditor  shall  dispose  of 
the  property,  and.  after  paying  himself,  refund 
whatever  remains  to  the  debtor,  such  under- 
standing would  be  a  circumstance  tending  to 
show  that  the  transfer  was  made  with  Intent 
to  delay  and  defraud  creditors;  and  where  the 
value  of  the  property  so  transferred  is  grossly 
in  excess  of  the  creditor's  claim,  that  is  a  cir- 
cumstance tending  to  show  such  an  under- 
standing.— Sukeforth  vs.  Lord,  87  Cal.  899.  409. 
26  Pac.  Rep.  497. 

82.  Knowledge  of  iasolvcney. — Fraudulent 
Intent  cannot  be  inferred  from  the  fact  that 
deeds  were  without  consideration  and  that 
Judgment  debtor  was  insolvent  when  he  made 
them,  though  without  full  knowledge  of  his 
actual  financial  condition,  and  that  by  making 
of  them  he  hindered,  delayed,  and  defrauded 
the  creditor  in  the  collection  of  his  debt. — Cook 
vs.  Cockins.  117  Cal.  140,  163.  48  Pac.  Rep. 
1026.  See  Bull  vs.  Bray,  89  Cal.  286,  26  Pac. 
Rep.  873,  13  L.  R.  A.  676. 

53.  Where  at  the  time  of  the  gift  by  a  hus- 
band to  his  wife  he  was  a  man  of  large  affairs. 
engaged  in  many  business  enterprises,  with 
assets  and  liabilities  approximating  several 
hundred  thousand  dollars,  his  credit  was  good, 
and  he  carried  on  a  large  business  enterprise 
for  three  and  one  half  years  subsequent  to  his 
transfer  of  this  land,  which  was  of  small  value 
compared  with  his  assets,  a  finding  that  such 
transfer  was  not  made  with  intent  to  defraud 
his  creditors  Is  supported  by  the  evidence.— 
Knox  vs.  Moses,  104  CaL  602,  506,  88  Pao.  Repw 
818. 
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fi  8449.    When  debtor  maj  execute  aasignment.  9  3461. 

8  3450.    Insolvencj,  what.  8  3462. 

§  3451.    Certain  transfers  not  affected.  fi  3463. 

fi  3452.     What  debts  maj  be  secured. 

§  3453.    What   preferences   maj   be   given    (re-  §  3464. 
pealed). 

fi  3454.    Preference     must     be     absolute     (ro-  §  3465. 

pealed).  §3466. 

8  3455.    Certain  rights  not  affected  by  prefer-  (3467. 

ences  in  assignment  (repealed).  §  3468. 

§  3456.    Joint  and  separate  debts  (repealed).  S  3469. 

§  3457.    Assignment,  when  void.  t  3470. 

§  3458.    The  instrument  of  assignment.  {  3471. 

§  3459.    Compliance  with  provisions  of  last  sec-  S  3472. 
tion  necessary  to  validity  of  assign- 
ment, t  3473. 

§3460.    Assignee    takes,    subject    to    rights    of 
third  parties. 


Inventory  required. 

Verification  of  inventory. 

Becording  assignment  and  filing  inven- 
tory. 

Same.  [More  than  one  assignor.  Be- 
cording assignm^it.] 

Assignment,  when  void. 

Assignment  of  real  property. 

Bond  of  assignees. 

Conditions  of  disposal  and  eonvenioa. 

Accounting  of  assignee. 

Property  exempt. 

Compensation. 

Assignees  protected  for  aets  done  in 
good  faith. 

Assent  of  creditor  necessary  to  modi- 
fication of  assignment. 


§3449.  WHEN  DEBTOR  MAT  EXECUTE  ASSIGNMENT.  An  insolvent 
debtor  may  in  good  faith  execute  an  assignment  of  property  in  trust  for  the  satis- 
faction of  his  creditors,  in  conformity  to  the  provisions  of  this  chapter;  subject, 
however,  to  the  provisions  of  this  code  relative  to  trusts  and  fraudulent  transfers, 
and  to  the  restrictions  imposed  by  law  upon  assignments  by  special  partnerships,  by 
corporations,  or  by  other  specific  classes  or  persons. 

[Form  of  assignment.]  Every  such  assignment  shall  contain  a  list  of  the  names 
of  the  creditors  of  the  assignor,  and  their  places  of  residence  and  amounts  of  their 
respective  demands,  and  the  amounts  and  nature  of  any  security  therefor,  and 
shall,  subject  to  the  other  provisions  of  this  section,  be  made  to  the  sheriff  of 
the  county,  or  city  and  county,  wherein  the  assignor  resides,  if  the  assignor  re- 
sides within  this  state;  or  in  case  the  assignor  resides  out  of  this  state,  then  to 
the  sheriff  of  the  county,  or  city  and  county,  wherein  the  property  assigned,  or 
some  of  it,  is  situated;  but  when  the  assignor  resides  out  of  the  state,  an  assign- 
ment made  as  herein  provided  may,  by  its  terms,  transfer  any  property  of  the 
assignor  in  this  state. 

[Sheriff  to  take  possession— Notice  to  creditors.]  The  sheriff  shall  forthwith  take 
possession  of  all  the  property  so  assigned  to  him,  and  keep  the  same  till  delivered 
by  him,  as  hereinafter  provided.  When  the  assignment  has  been  made,  as  herein 
provided,  the  sheriff  shall  immediately,  by  mail,  notify  the  creditors  named  in  the 
assignment,  at  their  places  of  residence  as  given  therein,  to  meet  at  his  ofSce  on 
a  day  and  hour  to  be  appointed  by  him,  of  not  less  than  eight  nor  more  than  ten 
days  from  the  date  of  the  delivery  of  the  assignment  to  him,  for  the  purpose  of 
electing  one  or  more  assignees,  as  they  may  determine,  in  the  place  and  stead  of  the 
said  sheriff  in  the  premises,  and  shall  also  publish  a  notice  of  such  meeting,  and 
the  purpose  thereof,  at  least  once  before  such  meeting,  in  some  newspaper  pub- 
lished in  his  county,  or  city  and  county. 

[Notice  to  contain  demand  on  creditors.]  The  notice  so  to  be  mailed  shall  also 
contain  a  statement  of  the  amount  of  the  demand  of  the  creditor,  and  the  amount 
and  nature  of  any  security  therefor,  as  set  forth  in  the  assignment;  and  if  any 
creditor  shall  not  find  the  amount  of  his  claim  to  be  correctly  so  stated,  he  may  file 
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with  said  sheriff,  at  or  before  such  meeting,  a  statement,  under  oath,  of  his  de- 
mand, and  such  statement  shall,  for  the  purpose  of  voting  as  hereinafter  provided, 
be  accepted  by  said  sheriff  as  correct;  and  when  no  such  statement  is  filed,  the 
statement  of  amount  as  set  forth  in  the  assignment  shall  be  accepted  by  the  sheriff 
as  correct.  No  creditor  having  a  mortgage  or  pledge  of  real  or  personal  property 
of  the  debtor,  or  lien  thereon,  for  securing  the  payment  of  a  debt  owing  to  him 
from  the  debtor,  shall  be  allowed  to  vote  any  part  of  his  claim  at  such  meeting 
of  creditors,  unless  he  shall  have  first  conveyed,  released,  or  delivered  up  his  said 
security  to  said  sheriff,  for  the  benefit  of  all  creditors  of  said  assignor.  At  such 
meeting  the  sheriff  shall  preside,  and  a  majority  in  amount  of  demands  present  or 
represented  by  proxy  shall  control  all  questions  and  decisions* 

The  creditors  may  adjourn  such  meeting  from  time  to  time,  and  may  vote  on 
all  questions  either  in  person  or  by  proxy  signed  and  acknowledged  before  any 
ofiicer  authorized  to  take  acknowledgments,  and  filed  with  the  sheriff.  At  such 
a  meeting,  or  any  adjournment  thereof,  the  creditors  may  elect  one  or  more  as- 
signees from  their  own  number,  in  the  place  and  stead  of  the  sheriff,  and  the  per- 
son or  persons  so  elected  shall  afterwards  be  the  assignee  or  assignees  under  the 
provisions  of  this  title;  and  the  sheriff,  by  transfer  in  writing,  acknowledged  as 
required  by  section  three  thousand  four  hundred  and  fifty-eight,  shall  at  once  as- 
sign to  such  elected  assignee  or  assignees,  upon  the  trusts  in  this  title  provided,  all 
the  property  so  assigned  to  him,  and  deliver  possession  thereof.  All  recitals  in 
such  assignment  by  said  sheriff  of  notices  of  such  meeting,  and  the  holding  there- 
of, and  of  the  due  election  of  such  assignee  or  assignees,  shall  be  prima  facie  proof 
of  the  facts  recited. 

[Sheriff's  fees  and  expenses.]  The  sheriff  shall,  before  the  delivery  of  such  as- 
signment,  be  paid  the  expenses  incurred  by  him,  and  fees  in  such  amount  as  would 
by  law  be  collectable  if  the  property  assigned  had  been  levied  upon  and  safely  kept 
under  attachment.  Thereupon,  and  after  the  record  of  such  last-named  assign- 
ment, as  in  this  title  provided,  such  elected  assignee  or  assignees  shall  take,  and 
hold,  and  dispose  of  all  such  property  and  its  proceeds,  upon  the  trusts  and  con- 
ditions  and  for  the  purposes  in  this  title  provided. 

Hf story:   Enacted  March  21,  1872;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  pp.  80-2;  March  26,  1895,  Stats,  and  Amdts.  1895,  pp.  82-4. 

1.  Applied,  cited,  construed,  xefened  to,  etc  19.  Same— Trust  as  essential  characteristic 

2.  Construction — Validity  of  assignment.  20.  Bepudiation  of  assignment. 

3.  Same — ^Antagonism  of  systems.  21.  Sight  to  discharge — Depends  on  what. 

4.  Same — Provisions  not  repealed.  22*  Same  —  Effect    of    assignee's   possession    of 

5.  Same — Section  of  Insolvency  Law  of  1852,  property. 

6.  Effect  of  assignment— Divestiture  of  inter-  23.  Selection  of  assignee— No  choice,  when. 
•  „  ^  ***•       ,                      .     ,   ,           .                ,24.  Same — Assignment  to  sheriff. 

7.  Same  —  Interest   acquired  by  assignee   and  25.  Transfer  to  trustee— FflToct  of. 

creditors.  26.  Voluntary  action  of  debtor, 

8.  Same— Creditors  must  take  without  prefer-      27.  What  is  no  assignment— Chattel  mortgage. 

ence.  28.  Same — Certain  conveyance. 

9.  Same— Antedating  judgment.  29.  Same— Reservation  of  homestead. 

10.  Same— Interest  taken  by  sheriff.  30.  Same-Transfer  of  legal  title  as  security. 

11.  Same-Vests  assignors  intercut.  gl.  What  makes  chiimant  assenting  creditor. 
®*^^^'^'''°''*  ^'*°*'^'  ^  ^^""^  ""^  *''^*      32.  What  marks  transaction  as  assignment. 

13.  Estoppel — Judgment  purchaser.  l>    applied,    cited,    construed,    rf- 

14.  Parol  evidence— Object  of  assignment.  FBRRED  TO,  etc.,  in:  Dresbach  vs.  His  Citd- 
35.  Same— Notwithstanding  contrary  recitals.  itors.  63  Cal.  187.  188  (cited);  Wilholt  vs. 
16.  Provisions  as  to  trusts — Control  what.  Brynnt,  78  Cal.  263,  265,  267.  20  Pac.  Rep.  561 
37.  Same — Continuing  trust.  (referred  to);  Ingrram  vs.  Smith.  83  Cal.  234, 
18.  Same — Distinction  between  trust  deed  and      237,   23  Pac.  Rep.   298    (referred  to);   Wilhoit 

assignment.  vs.  Cunningham,  87  CaL  463,  466,  85  Pac  Repb 
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675  (cited);  Francisco  vs.  A^uirre,  94  Cal.  180, 
188,  29  Pac.  Rep.  495  (referred  to);  Wllholt  vs. 
Lyons,  98  Cal.  409,  411,  33  Pac.  Rep.  325  (re- 
ferred to);  Watklns  vs.  Wllholt,  104  Cal.  395, 
399,  88  Pac.  Rep.  53  (referred  to);  Sablchl  vs. 
Chase,  108  Cal.  81,  86.  87,  41  Pac.  Rep.  29  (re- 
ferred to);  Burllnsr  vs.  Newlands,  112  Cal.  476. 
495.  44  Pac.  Rep.  810  (referred  to);  Rapp  vs. 
Whlttler,  118  Cal.  429,  431.  45  Pac.  Rep.  703 
(referred  to);  Menke  vs.  Lyndon.  124  Cal.  160, 
161,  163.  56  Pac.  Rep.  883  (referred  to);  First 
Nat«  Bank  vs.  Menke.  128  Cal.  103.  107,  60  Pac 
Rep.  675  (referred  to);  Heath  vs.  Wilson,  139 
Cal.  362,  367,  73  Pac.  Rep.  182  (referred  to); 
Lacy  vs.  Gunn,  144  Cal.  511.  618,  516.  78  Paa 
Rep.  30   (referred  to). 

As  to  asslflrninemts  for  benefit  of  creditors 
•fllrmed  by  creditors,  tboovh  frnwdulemt,  see 
note  18  Am.  Dec.  622. 

Am  to  asslarnment  for  benefit  of  creditors^ 
In  vemeral,  see  note  S  Am.  St.  Rep.  24-26. 

As  to  aothorlty  of  partner  to  assign  partner- 
ship property,  see  ante  |  2430. 

As  to  conditional  assignments  Invalldf  see 
note  58  Am.  St  Rep.  83. 

As  to  creditor's  rivht  to  compel  execution  of 
tmst,  see  note  90  Am.  Dec.  607. 

As  to  frand,  effect  of.  In  assl^nntents  for 
benefit  of  creditors,  see  note  58  Am.  St.  Rep. 
95-99. 

As  to  frandnlent  assl^nmentSy  see  note  26 
Am.  Dec.   585. 

As  to  Insolvency  of  corporations,  and  tbelr 
rlffht  to  make  assignments  for  the  benefit  of 
creditors,  see   note   57   Am.   St.   Rep.    76-84. 

As  to  Intendments  In  favor  of  asslsnment, 
see  note  74  Am.  Dec.  698. 

As  to  limitation  of  corporate  powers,  see 
ante  f  355  and  note. 

As  to  modification  of  asslirnments,  see  post 
1 3473   and  note. 

As  to  omission  of  assets  from  Inventory,  see 
note  58  Am.  St  Rep.  75. 

As  to  title  of  assignor  passing  by  assign- 
ment, see  note  45  Am.  Dec.  709. 

As  to  validity  of  transfer  of  property  of 
special  partnership,  made  after,  or  In  contem- 
plation of.  Insolvency,  see  ante  |  2496  and  note. 

As  to  when  an  assignment  for  the  benefit  of 
creditors  la  deemed  frandnlent,  and  effect  of 
the  frand  on  the  assiffnoKent,  see  note  68 
Am.   St   Rep.   74-101. 

Does  an  assignment  for  benefit  of  creditors 
preclude  dlschara^  nnder  bankruptcy  or  lnsol« 
vency  laws. — See  note  28  Am.  Dec.  212-219. 

Infant's  asslgrnmcnt  for  benefit  of  creditors, 
validity  of. — See  note  18  Am.  St  Rep.  597,  698. 

I*ower  of  assignees  over  unpaid  stock  aub- 
scrlptlons. — See  note  3  Am.  St  Rep.  833. 

Retention  of  possession,  after  assignment, 
as  evidence  of  fraud. — See  note  29  Am.  Rep. 
787-789. 

That  state  insolvent  laws  are  superseded  by 
United  States  Bankruptcy  Law  of  July  1,  1888, 
see  note  89  Am.  St  Rep.  127,  but  compare  note 
94  Am.  St.  Rep.   584. 

2.     CONSTRUCTION  —  Validity      of      asslffn- 

mcnt.^Thls  and  the  succeeding  sections  of 
this  title  must  determine  the  validity  of  an 
assiernment  for  the  benefit  of  creditors; — ^Wat- 
klns vs.  Wllholt^  104  Cal.  395.  399.  38  Pac. 
Rep.   53. 


S.  Antagonism  of  systems. — The  enactment 
of  this  part  and  title  of  the  Civil  Code  had  the 
efEect  of  repeaimgr,  pro  tanto.  |  39  of  the  act 
of  1S52,  and  thereafter,  while  the  act  of  1852 
remained  in  force,  the  two  systems  of  assign- 
ments under  the  code  and  assignments  In 
insolvency  were  not  necessarily  antagonistic, 
and  the  latter  was  not  entirely  exclusive. — 
Dresbach  vs.  His  Creditors,  63  Cal.  187.  188. 

4.  Provisions  not  repealed. — The  provisions 
of  this  and  succeeding  sections  relative  to  as- 
signments for  the  benefit  of  creditors  were  not 
repealed  by  the  act  of  April  16,  1880,  concern- 
ing "release  of  insolvent  debtors." — Hecht  vs. 
Green,  61  Cal.  269,  271;  Barroilhet  va.  Fisch. 
68  Cal.  462,  463. 

5.  Section  of  the  Insolvency  Law  (Stats.  1852, 
p.  69)  does  not  prohibit  an  insolvent  debtor 
from  conveying  his  property  absolutely,  or  by 
way  of  security,  directly  to  one  or  more  of 
his  creditors  to  the  exclusion  of  the  remain- 
der. That  section  was  aimed  wholly  at  "as- 
signments for  the  benefit  of  creditors";  and  a 
conveyance  to  a  creditor  himself  is  not  an 
''assignment"  in  the  sense  of  the  statute. — ^Law- 
rence vs.  Neff,  41  Cal.  566,  569. 

e.  EFFBCT  OF  ASSIGNMENT— Divestiture 
of  Interest. — ^The  effect  of  a  deed  of  assign- 
ment for  the  benefit  of  creditors  Is  to  devest 
the  assignor  of  his  entire  interest  and  estate 
in  the  property  assigned,  subject  to  the  right 
to  a  conveyance  of  any  residue  remaining  un- 
disposed of  after  the  creditors  are  satisfied,  or 
payment  of  surplus  proceeds  of  sales  of  the 
property. — Wllholt  vs.  Cunningham,  87  CaL 
453.  456.  25  Pac.  Rep.  675. 

7.  Interest  acquired  by  assignee  and  cred- 
itors.— The  assignor  in  a  voluntary  assign- 
ment may  turn  over,  for  the  use  of  his  cred- 
itors, as  much  or  as  little  of  his  property  as 
he  pleases.  It  Is  true  that  {  3461  of  the  Civil 
Code  requires  him  to  make  a  full  and  true  in- 
ventory of  his  property,  whether  exempted  or 
not  exempted  from  execution.  But  neither  the 
assignee  nor  creditors  can  claim  any  property 
under  the  assignment  which  is  not  In  fact 
deeded  to  them. — Wllholt  vs.  Bryant,  78  CaL 
263,   267,  20  Pac.  Rep.  661. 

8.  Creditors  must  take  without  preference. 

— ^An  insolvent  may,  in  good  faith,  make  an 
assignment  for  the  benefit  of  his  creditors, 
with  or  without  the  consent  of  the  latter;  and 
when  such  an  assignment  Is  made,  the  cred- 
itors must  either  avail  themselves  of  the 
assets  without  preference  or  not  at  all. — Wll- 
holt vs.  Cunningham,  87  Cal.  468,  457,  25  Pac. 
Rep.  676. 
See  post  §  3457  subd.  1. 

II.  Antedating  Judgment. — ^If  an  assignment 
for  the  benefit  of  creditors  made  by  a  corpora- 
tion antedates  a  Judgment  against  the  corpora- 
tion, such  judgment  does  not  become  a  lien 
upon  the  property,  if  the  assignment  was 
valid,  and  the  assignee's  deed  under  such  as- 
signment transferring  the  title  Is  a  complete 
defense  to  an  action  brought  by  persons  claim- 
ing under  a  sheriff's  deed. — Lacy  vs.  Ounn, 
144  Cal.   611.   514,  78  Pac.  Rep.  80. 

10.  Interest  taken  hy  sherUt^ — Prior  to  the 
amendment  of  1889  the  person  selected  by  the 
assignor    took    only    the    Interest    of    the    as- 
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slffnor  In  and  to  the  property  assigned,  sub- 
ject to  all  liens  and  encumbrances  upon  it. 
Under  the  statute  now,  the  sheriff,  as  assignee, 
takes  the  same  interest,  no  more,  no  less.— 
First  Nat.  Bank  vs.  Menke,  128  Cal.  103,  107, 
60  Pac.  Rep.  675. 

11.  Vests  nmm%gnot*»  interest. — Deed  of  as- 
signment vests  assignor's  title  to  property  in 
assignees. — ^Wilhoit  vs.  Lyons,  98  Cal.  409,  412, 
33  Pao.  Rep.  825. 

12.  PreTtons  transfer  Im  fraud  of  creditors* 

— ^Assignment  for  benefit  of  creditors  does  not 
carry  with  it  to  trustee  the  title  to  property 
which  assignor  has  previously  transferred  In 
fraud  of  his  creditors  for  purpose  of  hinder- 
ing, delaying,  and  defrauding  them. — Fran- 
cisco vs.  Agulrre,  94  Cal.  180,  183,  29  Pac.  Rep. 
495.  See  MleK  Wakeman  vs.  Barrows,  41 
Mich.  363,  2  N.  W.  Rep.  60.  Mo.  Heinrichs  vs. 
Woods,  7  Mo.  App.  236.  N.  Y.  Warner  vs. 
Jaffray,  96  N  T.  248,  254;  Browning  vs.  Hart, 
6  Barb.  91;  Leach  vs.  Kelsey,  7  Barb.  466,  470; 
Brownell  vs.  Curtis,  10  Paige  210.  Pa.  Van- 
dyke vs.  Christ,  7  Watts  &  S.  873;  Marks'  Ap- 
peal, 86  Pa.  St.  231.  R«  I.  Wilson  vs.  Randall, 
14  R.  L  621.  Tex.  Keller  vs.  Smalley,  68  Tex. 
512.  Wis.  Estabrook  vs.  Messersmith,  18  Wis. 
545;  Hawks  vs.  Pritzlaff,  51  Wis.  160,  7  N.  W. 
Rep.  303.  Fed.  Stewart  vs.  Piatt,  101  U.  &  781, 
789.  bk.  26  U  ed.  816. 

IS.     ESTOPPEL. — The     Indgmemt     pnrcliaser 

claiming  under  execution  sale  and  sheriff's 
deed,  subsequent  to  assignment  for  benefit  of 
creditors,  and  who,  in  addition  to  maintaining 
an  action  upon  his  claim,  filed  a  claim  with 
the  assignee  and  thereby  became  entitled  to 
participation  in  proceeds  of  property  sold  by 
assignee,  is  estopped  to  deny  title  transferred 
by  assignment  by  corporation  which,  until 
ratification,  was  not  valid  as  to  certain  prop- 
erty, as  fully  as  he  would  have  been  estopped 
If  assignment  had  been  originally  authorized 
by  two  thirds  of  stockholders  of  assigning  cor- 
poration.— ^Lacy  vs.  Gunn,  144  Cal.  611,  619, 
78  Pac.  Rep.  80. 

14.  PAROL  BVIDBNCB— Object  of  asslga- 
Btent. — Parol  evidence  is  admissible  to  show 
the  object  of  an  assignment  upon  the  principle 
that  parol  evidence  is  admissible  to  vary  or 
contradict  the  terms  of  a  written  Instrument 
where  inquiry  relates  to  consideration. — Lock- 
wood  vs.  Canfield,  20  CaL  126,  127,  180. 

15.  Notwithstanding  contrary  recitals.— 
Though  assignment  is  absolute  and  uncondi* 
tional,  its  object  may  be  proved  by  parol  testi- 
mony, notwithstanding  contrary  recitals  to 
show  what  the  consideration  really  was.— > 
Lock  wood  vs.  Canfield,  20  Cal.  126,  127,  180. 

le.  PROVISIONS  AS  TO  TRUSTS— Control 
what. — ^A  deed  of  assignment  for  the  benefit 
of  creditors  Is  controlled  by  SI  847-871  Civil 
Code,  relative  to  trusts. — Wilhoit  vs.  Cunning- 
ham, 87  Cal.  463.  456,  26  Pac.  Rep.  675;  Fran- 
cisco vs.  Aguirre,  94  CaL  180,  188,  29  Pac.  Rep. 
495. 

17.  A  contlnnlnff  tmst  comes  within  the  pur« 
view  of  this  section. — Sablchi  vs.  Chase,  108 
Cal.    81,   87,   41   Pac.  Rep.   29. 

18.  Distinction  bet^reen  tmst.  deed  and  as* 
nlgnment  for  benefit  of  creditors  is  thus 
stated:    "Tf  the  conveyance  is  to  a  trustee  and 


the  debtor  intends  to  devest  himself  not  only 
of  title  to  the  property,  but  of  all  control  over 
it;  if  it  is  intended  as  an  absolute  conveyance 
of  all  his  property,  and  is  made  for  the  purpose 
of  securing  distribution  of  its  proceeds  among 
his  creditors,  or  a  portion  of  them,  in  legal 
effect  it  is  an  assignment  for  benefit  of  cred- 
itors, no  matter  what  name  or  designation  the 
parties  may  give  it.  On  the  other  hand,  if  the 
intention  of  the  debtor  is  merely  to  secure 
his  debt  to  one  or  more  of  his  creditors,  and 
the  conveyance  is  not  intended  as  absolute 
disposition  of  his  property,  but  he  reserves  to 
himself  a  right  therein,  the  conveyance  will  be 
treated  as  a  mortgage,  even  though  the  debtor 
Is  Insolvent  at  the  time,  and  it  covers  all  his 
property  and  but  a  portion  of  his  debts  are  se- 
cured by  it" — Sablchi  vs.  Chase,  108  Cal.  81, 
86,  41  Pac.  Rep.  29  (quoting  language  in  Cald- 
well's Bank  vs.  Crittenden,  66  Iowa  237,  240, 
241,  23  N.  W.  Rep.  646). 

10.  Trust  as  essential  characteristic. — Ma- 
terial and  essential  characteristic  of  general 
assignment  is  the  presence  of  a  trust. — Sablchi 
va  ChcLse,  108  Cal.  81,  86,  41  Pac.  Rep.  29.  See 
Brown  vs.  Guthrie.  110  N.  Y.  436,  441,  18  N.  B. 
Rep.  254. 

20.  RBPUDIATION  OF  ASSIGNMENT.— Suit 
on  claims  cannot  be  considered  as  repudiation 
of  assignment  for  benefit  of  creditors  or  with- 
drawal of  claims,  there  being  nothing  for- 
bidding such  suit  either  in  statute  or  in 
assignment,  as  there  is  no  inconsistency  in 
contemporaneous  prosecution  of  two  remedies, 
unless  there  is  an  attempt  to  seize  the  direct 
property  on  execution. — ^Lacy  vs.  Gunn,  144 
Cal.  511,  518,  78  Pac.  Rep.  30.  See  Ala.  Wil- 
liams vs.  Cox,  78  Ala.  325.  Ind.  Lawrence 
va.  McVeagh,  106  Ind.  210,  6  N.  B.  Rep.  327. 
Kan.  Limbocker  vs.  HIginbotham,  52  Kan.  696, 
35  Pac.  Rep.  783.  Ky.  Trotter  vs.  Williamson, 
6  T.  B.  Mon.  88.  Mass.  Rice  vs.  Catlin,  81 
Mass.  (14  Pick.)  221;  Nonantum  W.  Co.  vs.  Hal- 
liston  Mills,  149  Mass.  359,  21  N.  E.  Rep. 
670.  Mich.  Detroit  8.  Works  vs.  Osmun,  74 
Mich.  7,  41  Northwest  Rep.  846.  Minn.  Smith 
vs.  St.  Paul  G.  F.  Ins.  Co.,  66  Minn.  202, 
67  N.  W.  Rep.  476.  Neb.  Morehead  vs.  Adams, 
18  Neb.  669,  26  vt,  W.  Rep.  242.  N.  H.  First 
Nat.  Bank  vs.  Newman,  62  N.  H.  410.  Ore*. 
Thompson  vs.  Reeves,  26  Greg.  46,  87  Pac.  Rep. 
46.  Vt.  Bank  of  Bellows  Falls  vs.  Deming, 
17  Vt.  866.  867;  Foster  vs.  Deming,  19  Vt.  318. 

21.  RIGHT  TO  DISCHARGB  —  Depends  on 
what. — The  right  to  a  discharge  In  insolvency 
does  not  depend  on  the  character  or  condition 
of  the  property  assigned,  but  upon  the  good 
faith  of  the  applicant  in  his  proceedings. — 
Dresbach  vs.  His  Creditors,  63  Cal.  187,  188. 

22,  Bllcct  of  asalgnee's  posscsalon  of  prop- 
erty.— The  fact  that  an  assignee  for  the  benefit 
of  creditors  had  the  property  of  the  insolvent 
would  not  prevent  the  latter  from  having  the 
benefit  of  a  discharge  In  insolvency. — Dres- 
bach vs.   His  Creditors,  63  Cal.   187,  188.    . 

28.  Selection  of  assignee — No  choice,  "when. 
-^Under  this  section,  as  amended  in  1895,  one 
cannot  be  elected  as  assignee  without  the 
vote  of  "a  majority  in  amount  of  demands 
present  or  represented  by  proxy."  A  majority 
of  all  the  claims  that  are  proved  Is  requisite, 
and  if  no  one  receives  a  vote  of  this  majority 
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675  (cited);  Francisco  vs.  Agrulrre.  94  Cal.  180, 
188  29  Pac.  Rep.  496  (referred  to);  Wllholt  vs. 
Lyons.  98  Cal.  409.  411.  33  Pac.  Rep.  325  (re- 
ferred  to);  Watklns  vs.  Wllholt.  104  Cal.  895. 
399.  88  Pac.  Rep.  53  (referred  to);  Sablchi  vs. 
Chase.  108  Cal.  81.  86.  87.  41  Pac.  ReP-  29  (re- 
ferred to);  Burling  vs.  Newlands.  112  Cal.  476. 
495.  44  Pac.  Rep.  810  (referred  to);  Rapp  vs 
Whlttler.  113  cal.  429.  431.  45  Pac.  Rep.  708 
(referred  to);  Menke  vs.  Lyndon.  12\  C*^-  |^^^; 
161  163.  56  Pac.  Rep.  883  (referred  to);  First 
Nat.  Bank  vs.  Menke.  128  Cal.  103.  107  60  Pa<^ 
Rep  676  (referred  to);  Heath  vs.  Wilson.  189 
Cal.'  362.  867.  73  Pac.  Rep.  182  ^'^'f^!^^  *^V 
Lacy  vs.  Ounn.  144  Cal.  611.  618.  616.  78  Pac 
Rep.  80   (referred  to). 

As  to  aaslffBinents  for  benefit  of  creditors 
afllrmed  by  creditors,  tbovffh  fraudulent,  see 
note  18  Am.  Dec.  622. 

As  to  assignment  for  benefit  of  creditors. 
In  general,  see  note  2  Am.  St.  Rep.  24-26. 

As  to  antborlty  of  partner  to  asslsn  partner- 
ship property,  see  ante  |  2430. 

As  to  conditional  asslsnments  Invalid,  see 
note  68  Am.  SV  Rep.  88. 

As  to  creditor'*  rl^bt  to  compel  execntlon  of 
trvst,  see  note  90  Am.  Dec.  607. 

As  to  fraud,  effect  of,  In  asal^nments  for 
benefit  of  creditor^  see  note  68  Am.   St   Rep. 

95-99.  ^      __ 

As   to   fraudulent   aaslsnments,   aee   note    ^6 

Am.   Dec.   585. 

As  to  insolvency  of  corporations,  and  their 
rlffht  to  make  asslffuments  for  the  benefit  of 
creditors,  see   note   57   Am.   St.   Rep.   76-84. 

As  to  Intendments  In  favor  of  aaslvnment. 
see  note  74  Am.  Dec.  698. 

As    to    limitation    of    corporate    powem,    s.  . 
ante  f  355  and  note. 

As  to  modification  of  assignments,  see   r 

I  3473  and  note. 

As  to  omission  of  assets  from  lnventor>. 
note  58  Am.  St.  Rep.  76. 

As   to   title   of    assignor   passing   by    ns^ 
ment,  see  note  46  Am.  Dec.  709. 

As    to    validity    of    transfer    of    propoi-. 
special  partnership,  asade  after,  or  In  en.. 
plat  ton  of.  Insolvency,  see  ante  §2496  an.. 

As  to  when  an  asslflrnment  for  the  hv.. 
creditors   Is   deemed   fraudulent,   and    v 
the    fraud    on    the     aaslsument,   see    :. 
Am.   St.  Rep.   74-101. 

Does  an  asslsnment  for  benefit  of  i . 
preclude  dlschnr«e  under  bantarnptcy  oi 
vency  laws.— See  note  28  Am.  Dec.   2' 

Infant's  asslarnment  for  benefit   of  vr* 
validity  of.— See  note  18  Am.  St.  Rn- 

Power  of  nsslirnees  over  unpaid  mtn. 
acrlptlons-— See  notp  n  Am.  St.  Rep.  ^ 

Retention    of    poj«^ch*.Ioii,    after    n«*. 
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''i;n9    NOT    AFFECTED.  (XWl)        1  U32 

vade  the  laws  of  this  state,  a  transfer  of  prop- 

I'tTson  caoDot  make  a  general  assignment  of 

■   satisfaction  of  all  his  creditors,  except  as  in 

isiuna  of  this  title  affect  the  power  of  a  person, 

;in!^  within  or  without  this  state,  to  transfer 

'1  a  particular  creditor,  or  creditors,  or  to  some 

.  1.  i-.T  such  particular  creditor  or  creditors  for  the 

■  h'-  whole  or  part  of  a  debt  owing  to  such  creditor  op 

iieip  own  right  or  otherwise. 

li  21,  1S72;  amended  March  8,  1889,  Stats,  and  Amdta. 
Code  Commission,  Act  March  10,  1901,  StatB,  and 
M  iiuconatitiitional.  see  history,  £4  ante;  amendioent 
Stata.  and  Amdlg.  1805,  c  CDLXVI,  p.  622, 

/  to,  etc.  8.     COXSTRUCTlOPf    OF    SBCTION — ForMcH 

JnrlxIlrllDn.— The    provlBlona    of    this    and    tne 

iiirisdicUon.  roUowlng  Bsctions  ol  tha  Civil  Cofls  reapectlns 

'  leJitota.  BBHlgnments  for  tha  boneflt  of  oredito™  apply 

1.  to    aaaigntnents    of     property    alluate    In     Ihll 

UTBD,     nE-  "*='"■     '^'''=  """°"  ''=»  ""t  intended  to  Inter- 

13  CbI.  301.  "'■''    """    ""^    Bsalgnment    made    by    a    party 

■Isvarda    128  resldlnp;   In   another   state  of  property    In  such 


1 


s  lor  th«  benefit  of  c 


.  Dec.  591.  8  Am, 

f4a»;    20   Am.    Dec.    363. 

inl   permllted   1 


NOTE.  —  "Ackerman 
t.  (N.  T.)  lib:  Han  vs.  Arnold, 
This   mahea   ||  3132   and 

,  from  California  and  other 
— Forbaa  va.  Bcannell,  II  CaL 
'a.  Cutter,  t  CaL  514;  Morxen- 
I,  It  Cal.  Z4G." 


Bdltors 

Jurlfldictlon,  but  not  to  persona  and  property  In 
a  foreign  Jurisdiction  and  In  relation  to  an 
Bsalgnnient  made  In  such  Jurisdiction  In  a  caae 
where  no  rlghtB  of  any  of  Ita  cltlzerB  are  In- 
volved,—Fenton  vs.  Edwarda.  J3fi  CqI.  4S.  BO, 
77  Am.  St.  Rop.  141,  £8  Pao.  Rep.  8:10,  4«  L.  R 
A.    832. 

4.  AsalKiinieBt  to  pnrticniar  rredltor.— The 
provlsiona  of  this  title  do  not  affect  the  power 
of  a  person,  altJioUBh  Insolvent,  and  whether 
realdlng  within  or  without  this  atate.  to  trans- 
fer property  In  Ihle  atate.  In  good  faith,  to  a 
particular  creditor,  for  tha  purpose  of  paying 
or  securing  the  whole  or  a  part  of  a  debt 
owing  to  such  creditor,  whether  la  hia  own 
rlRht  or  otherwise,— Heath  v«.  Wllsi^,  139  Cal 
SIZ,  3Ga,  73  Pac.  Rep.   183. 

D.    vol,u^TARy  assigkment— vaiidtiy  of. 

—A  voluntary  assignment  or  peraoual  prop- 
erty, tor  the  heneilt  of  his  creditors,  valid  at 
tha  place  where  It  Is  made,  la  valid  every- 
where and  wherever  the  property  may  ba 
situate,  unless  such  transfer  Interferes  with 
the  domestic  law,  policy,  or  rights  of  the  cltl- 
Eena  of  the  state  In  which  the  property  Is  sit- 
uate.—Forbes  vs.  Scannell,  13  Cal.  242.  ITS- 
Fenton  va.  Edwarda,  128  Cal.  43,  49,  77  Am.  St. 
Rop.  141,  Eg  Pac  Rep.  S20.  48  L.  R,  A.  S3J. 


AT  DEBTS  MAY  BE  SECURED.  An  assi^ment  for  the  benefit 
tty  provide  for  any  subsistin?  liability  of  the  assignor  which  he  might 
f  whether  absolute  or  contingent. 

Hiatory:    Enacted  March  21,  1872. 

1.  APPLIED,  CPTEID,  COffSTRITRD,  RB- 
FBRHBD  TO.  etc..  In:  First  Nat,  Bank  vs. 
UenkB,   128  Cal.    lO.l.   107,  60  Pac.   Rep.   67B. 

Aa  to  prefereDeea  amoBr  ercdltara,  lawful 
■Dd  nnlswfBl,  see  note  14  Am.  St.  Rep.  ifil, 
IB7,  «4  Am.  St.  Rep.  ISO, 
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no  choice  Is  made  by  the  creditors. — Men^^Le 
vs.  Lyndon,  124  Cal.  160,  162.  163,  66  Pac.  Rep. 
883. 

24.  Aaslcnntemt  to  sheriff. — The  decision  In 
Francisco  vs.  Agrulrre,  94  Cal.  180,  182,  29  Pac 
Rep.  495,  applied  to  this  section  and  the  other 
sections  of  the  Civil  Code  as  they  existed  after 
the  amendment  of  1889.  Under  this  section, 
prior  to  the  amendment,  the  assisrnor  could 
select  his  assigrnee.  As  it  now  reads,  the  as- 
sisrnment  must,  in  the  first  place,  be  made  to 
the  sheriff  of  the  county  in  which  the  assignor 
resides,  and  the  creditors  may.  after  notice, 
elect  an  assl^rnee.  The  assignment  was,  prior 
to  the  amendment,  and  is  now,  a  purely  volun- 
tary act  on  the  part  of  the  assignor.  The  law 
now  simply  names  the  person  to  whom  the 
assignment  must  be  made  in  case  the  debtor 
chooses  to  make  it.  Prior  to  the  amendment, 
the  person  selected  by  the  assignor  took  only 
the  interest  of  the  assignor  In  and  to  the  prop- 
erty assigned,  subject  to  all  liens  and  encum- 
brances upon  it.  Under  the  statute  now,  the 
sheriff,  as  assignee,  takes  the  same  interest, 
no  more,  no  less. — First  Nat.  Bank  vs.  Menke, 
128   Cal.   108,    107,   60   Pac.   Rep.    676. 

25.  TRANSFER  TO  TRUSTEB— Bflect  of. — 

Transfer  to  trustee  for  benefit  of  preferred 
creditors  is  valid  as  to  all  assenting  creditors 
and  has  same  effect  as  to  third  parties  as  if 
made  to  such  creditors  direct. — Heath  vs.  Wil- 
son. 139  Cal.  362,  867,  73  Pac.  Rep.  182.  See 
Priest  vs.  Brown,  100  Cal.  626,  631,  35  Pac.  Rep. 
323. 


VOLUNTARY    ACTION    OF    DEBTOR.— 

Every  step  in  proceedings  of  voluntary  in- 
solvency requires  the  voluntary  action  of  the 
debtor. — ^Hastings  vs.  Cunningham,  39  Cal,  137, 
144. 

27.  WHAT  IS  NO  ASSIGNMENT  —  Chattel 
mortgnge, — For  an  instance  In  which  an  in- 
strument was  construed  to  be  a  chattel  mort- 
grage  and  not  a  general  assignment  for  the 
benefit  of  the  creditors,  see  May  vs.  Tenney, 
148  U.  a  60,  64.  bk.  87  1m  ed.  868,  18  Sup.  Ct. 
Rep.  491. 

28.  Certain  eomvcyaiiee. — For  an  illustra- 
tion of  an  insolvent's  conveyance  •  to  certain 
creditors,  for  themselves  and  others,  which 
does  not  constitute  an  "assignment  for  benefit 
of  creditors,"  see  Lawrence  vs.  NeflF,  41  Cal. 
666.  669. 


28.  Reservation  of  komestead. — ^Where  deed 
of  assigrnment  of  real  estate  excepts  from 
operation  all  property  "exempt  by  law  from 
attachment  and  execution,"  and  schedule, 
which  is  made  part  of  deed,  mentions  quarter- 
section  in  question  as  "encumbered  by  home- 
stead filing"  of  assignor,  and  describes  it  as 
"the  exempt  real  property"  of  assignor,  "the 
same,  being  the  homestead  property  of  the 
within  assignor,  valued  at  five  thousand  dol- 
lars." held  that  value  named,  whether  correct 
or  not,  was  intended  to  be  of  whole  quarter- 
section,  and  not  of  fractional  interest  therein, 
and  purpose  of  grantor  was  to  have  whole 
quarter  section  excepted  from  operation  of 
deed,  and,  this  being  so,  no  Interest  in  quarter 
section  passes  to  assignee  under  deed  of  as- 
signment.— Wilholt  vs.  Bryant,  78  CaL  268,  267. 
20  Pac.  Rep.  661. 


K  Transfer  of  lefral  title  as  aeenrlty^ — ^As- 
signment transferring  legal  title  as  security 
for  creditors,  declaring  that  property  was  con- 
veyed in  trust  for  purpose,  among  other  things, 
for  debt  "the  debts  of  party  of  second  part 
enumerated  in  schedule  hereunto  appended." 
and  where  It  is  not  Intended  as  an  absolute 
disposition  of  property,  is  not  an  assignment 
for  benefit  of  creditors  within  the  meaning  of 
the  act. — ^Heath  vs.  Wilson,  189  Cal.  362,  368, 
73  Pac.  Rep.  182.  See  Handley  vs.  Pflster,  39 
CaL  283,  287,  2  Am.  Rep.  449;  Lawrence  vs.  Neft. 
41  Cal.  566.  670.  Mich.  Austin  vs.  First  Nat. 
Bank.  100  Mich.  613,  59  N.  W.  Rep.  597.  Tex. 
Martin-Brown  Co.  vs.  Siebe.  6  Tex.  Civ.  App. 
232.  237,  26  a  W.  Rep.  327.  Fed.  Mills  vs. 
Pessels,  65  Fed.  Rep.  588,  689,  5  C.  C.  A.  215: 
Reagan  vs.  Aiken,  188  U.  S.  109,  118,  bk.  34 
L.  ed.  892,  11  Sup.  Ct.  Rep.   283. 

SI.  WHAT  MAKES  CLAIMANT  ASSENT- 
ING  CREDITOR.— Filing  of  verified  claim  with 
assigrnee  by  creditor,  in  recognition  and  ac- 
ceptance of  assignment  for  benefit  of  creditors, 
is  sufiicient  to  make  claimant  assenting  cred- 
itor within  meaning  of  the  statute. — ^Lacy  vs. 
Gunn,  144  CaL  611,  617,  78  Pac.  Rep.   30. 

SS.  "WHAT  MARKS  TRANSAOTION  AS  AS- 
SIGlfMENT.  —  Reservation  of  interest  and  a 
possible  surplus — not  in  property  itself — ^marka 
the  transaction  as  an  assignment  for  benefit 
of  creditors. — Sablchi  vs.  Chase,  108  CaL  81,  87. 
41  Pac  Rep.  29.  See  Keneflck  va.  Perry,  61 
N.  H.   864. 


§  3450.    INSOLVENCY,  WHAT.    A  debtor  is  insolvent,  within  the  meaning  of 
this  title,  when  he  is  unable  to  pay  his  debts  from  his  own  means,  as  they  become 

due.  History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Definition  of  issolvency. 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  Morgran  vs.  Hecker,  74 
Cal.  ^40,  648,  16  Pac.  Rep.  317  (referred  to); 
Washburn  vs.  Huntingrton,  78  Cal.  673,  676,  21 
Pac.  Rep.  806  (referred  to);  Sacry  vs.  Ijobree, 
84  Cal.  41,  48,  88  Pac  Rep.  1088   (referred  to); 


Cook  vs.  Cocklns,  117  Cal.  140,  155,  4S  Pae.  Rep. 
1026  (referred  to). 

9.  The  deflnltlon  of  lasolvencr  in  this  sec- 
tion is  a  correct  definition  of  insolvency  under 
the  Insolvency  Act  of  1880. — ^Washburn  vsl 
Huntinston,  78  Cal.  578,  676,  21  Pac  Rep.  806: 
Sacry  vs.  Lobree,  84  Cal.  41.  48,  28  Pac.  Rep. 
1088;  Cook  vs.  Cocklns.  117  Cat  140.  166,  48 
Pac.  Rep.  1025. 


§  3461.    CERTAIN  TBANSFEBS  NOT  AFFECTED.   The  proyisions  of  this  title 
do  not  prevent  a  person  residing  in  another  state  or  eoiintry  from  making  there. 


Tit.  111.] 


WHAT    TRANSFERS    NOT    AFFECTBD. 
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in  good  f aithy  and  without  intent  to  evade  the  laws  of  this  state,  a  transfer  of  prop- 
erty situated  within  it;  but  such  person  cannot  make  a  general  assignment  of 
property  situated  in  this  state  for  the  satisfaction  of  all  his  creditors,  except  as  in 
this  title  provided ;  nor  do  the  provisions  of  this  title  affect  the  power  of  a  person, 
although  insolvent,  and  whether  residing  within  or  without  this  state,  to  transfer 
property  in  this  state,  in  good  faith  to  a  particular  creditor,  or  creditors,  or  to  some 
other  person  or  persons  in  trust  for  such  particular  creditor  or  creditors  for  the 
purpose  of  paying  or  securing  the  whole  or  part  of  a  debt  owing  to  such  creditor  or 
creditors,  whether  in  his  or  their  own  right  or  otherwise. 

History:  Enacted  March  21,  1872;  amended  March  8,  1889,  Stats,  and  Amdts. 
1889,  p.  82;  amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  422,  held  unconstitutional,  see  history,  §4  ante;  amendment 
re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  c  CDLXYI,  p.  622. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Commissioners'  note. 

3.  Construction  of  section — ^Foreign  jurisdiction. 

4.  Same — Assignment  to  particular  creditors. 

5.  Voluntary  assignment — ^Validity  of. 

1.  APPL.IED,  CITBD,  COBTSTRUBD,  RB- 
FERRED  TO,  etc.,  in:  In  re  Liuce,  83  Cal.  303, 
309.  23  Pac.  Rep.  860;  Fenton  vs.  Edwards,  126 
Cal.  43,  50,  77  Am.  St.  Rep.  141,  68  Pac.  Rep. 
820,  46  Li.  R.  A.  832  (construed);  Heath  vs. 
Wilson,  139  Cal.  862,  366,  78  Pac.  Rep.  182 
(referred  to). 

A«  to  aaalrnmeMt  made  In  another  atiite, 
effect  of  on  resident  attaclilns  credltort^  see 
note  78  Am.  Dec.  696. 

A«  to  effect  of  ■••Isnment  under  foreign 
bankruptcy  laws,  see  note  55  Am.  Dec.  132-140. 

A«  to  extraterritorial  effect  of  aaalvnmeat, 
see  notes  07  Am.  Dec  356,  678.  98  Am.  Dec. 
694-597. 

Am  to  forelflra  bankmptcy,  aaalffnment  under, 
effect  of,  see  notes  7  Am.  Dec.  591,  8  Am.  Dec 
697;   17  Am.  Dee.   769;   20  Am.  Dec   963. 

As  to  foreign  creditor  not  permitted  to  at- 
tack asslflmment,  see  note  65  Am.  Rep.  136. 

As  to  transfer  of  property  ovt  of  state  by 
assignment  for  benefit  of  creditors,  see  note 
28  L.  R.  A.  88. 

As  to  Talldlty  of  asslsnntent  for  benefit  of 
creditors  In  another  state,  see  notes  78  Am. 
Dec.  694;  97  Am.  Dee.  866,  678. 

2.  COMMISSIONBRS*  NOTES.  —  "Ackerman 
vs.  Cross,  40  Barb.  (N.  Y.)  465;  Hall  vs.  Arnold, 
16  Barb.  (N.  T.)  699.  This  makes  81  8482  and 
8449  perfectly  consistent,  and  harmonizes  the 
authorities  cited  from  California  and  other 
supreme  courts. — Forbes  ▼•.  Scannell,  18  Cal. 
242;  Cacheux  vs.  Cutter,  6  CaL  514;  Morgen- 
tham  vs.  Harris,  12  Cal.  246." 


S.  CONSTRVCTIOlf  OF  8BCTI ON— Foreign 
Inrlsdlctlon. — ^The  provisions  of  this  and  the 
following  sections  of  the  Civil  Code  respectinir 
assigtiments  for  the  benefit  of  creditors  apply 
to  assisrnments  of  property  situate  in  this 
state.  This  section  was  not  intended  to  Inter- 
fere with  any  assignment  made  by  a  party 
residing  in  another  state  of  property  in  such 
other  state.  The  laws  of  this  state  in  rela- 
tion to  assignments  for  the  benefit  of  creditors 
refer  to  all  persons  and  property  within  its 
Jurisdiction,  but  not  to  persons  and  property  in 
a  foreign  Jurisdiction  and  in  relation  to  an 
assignment  made  in  such  Jurisdiction  In  a  case 
where  no  rights  of  any  of  its  citizens  are  in- 
volved.— Fenton  vs.  Edwards,  126  Cal.  43,  60, 
77  Am.  St.  Rep.  141,  68  Pac.  Rep.  820,  46  L.  R. 
A.    882. 

4.  Assignment   to   particular   creditor. — The 

provisions  of  this  title  do  not  affect  the  power 
of  a  person,  although  insolvent,  and  whether 
residing  within  or  without  this  state,  to  trans- 
fer property  In  this  state,  in  good  faith,  to  a 
particular  creditor,  for  the  purpose  of  paying 
or  securing  the  whole  or  a  part  of  a  debt 
owing  to  such  creditor,  whether  1«  his  own 
right  or  otherwise. — Heath  vs.  Wllsc^,  139  CSal. 
862,  866,  78  Pae.  Rep.  182. 

5.  VOIiUNTART  ASSIGNMENT— Validity  of. 

— ^A  voluntary  assignment  of  personal  prop- 
erty, for  the  benefit  of  his  creditors,  valid  at 
the  place  where  it  is  made,  is  valid  every- 
where and  wherever  the  property  may  be 
situate,  unless  such  transfer  interferes  with 
the  domestic  law,  policy,  or  rights  of  the  citi- 
zens of  the  state  in  which  the  property  is  sit- 
uate.— ^Forbes  vs.  Scannell,  13  Cal.  242,  276; 
Fenton  vs.  Kd wards,  126  Cal.  43,  49,  77  Am.  St 
Rep.  141,  68  Pac.  Rep.  320.  46  L.  R.  A.  832. 


§  3462.  WHAT  DEBTS  HAY  BE  SEOUBED.  An  assi^ment  for  the  benefit 
of  creditors  may  provide  for  any  subsisting  liability  of  the  assignor  which  he  might 
lawfully  pay,  whether  absolute  or  contingent. 

History:   Enaeted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc  i*    applibd,    crrBD,    COlf strvbd,    RB- 

2.  Construction  of  section*  FERRBD   to,   etc.,    in:     First  Nat.   Bank   vs. 

3.  Preferences — EzdusiozL  Menke,  128  Cal.  108,  107,  60  Pac  Rep.  676. 

4.  Same — No  fraud.  As-  to  preferences  watumg  eredltors,   Uiwfiil 

5.  Same— Secoritj*  amd  imlawfiil,  see  note  84  Am.  8t   Rep.  866, 

6.  Same — Superior  lien*  867,  84  Am.  St  Rep.  280. 
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As  to  Told  aaalsnaieMt  for  prohibited  prof- 
er^mcesy  see  note  68  Am.  St.  Rep.  87,  88. 
a.    coNSTRtrerioN  op  SBCTION.— Prior  to 

the  amendment  of  1889  this  section  provided 
that  the  assigrnment  ''provide  for  any  subsist- 
InsT  liability  of  the  assigrnor  which  he  migrht 
lawfully  pay,  whether  absolute  or  contingent." 
The  section  still  contains  the  same  provision: 
the  assigrnor  is  authorized  to  make*  "an  as- 
signment of  property  in  trust  for  the  satis- 
faction of  his  creditors,"  which  must  be  made 
to  the  sherifT.  After  the  creditors  have  elected 
an  asslgrnee  the  sherifT  is  required  to  assigrn 
to  such  elected  asslgrnee  *'all  the  property  so 
assifrned  to  him." — First  Nat.  Bank  vs.  Menke, 
128  Cal.  103,  107,  60  Pac.  Hep.  675. 

S.  PRBFERBBTCBS  —  Bxclnslon. — ^An  Insol- 
vent debtor  may,  when  there  is  no  bankrupt  or 
Insolvent  law  making  a  different  disposal  of 
his  property,  lawfully  devote  it  to  the  payment 
of  any  creditor,  or  to  part  of  his  creditors,  to 
the  exclusion  of  others. — Priest  vs.  Brown,  100 
Cal.  626,  681,  36  Pac.  Rep.  828. 

4.  No  fmiid. — A  person  may  pay  off  his  at* 
torney  or  any  other  creditor  If  he  desires  to 
do  so,  althougrh  he  Intends,  at  the  time,  to 
make    an   assignment,   and   subsequently   does 


attempt  to  make  such  assigmment.  And  the 
creditor  acceptingr  payment  either  in  money  or 
chattels,  even  with  the  knowledgre  of  such 
intent.  If  he  does  it  bona  flde,  recelvlngr  only 
his  Just  due,  and  is  paid  In  chattels,  at  their 
fair  value,  and  without  Intent  to  return  them 
to  the  debtor,  is  not  grullty  of  fraud  in  the 
transaction. — In  re  Luce,  88  Cal.  803,  809,  23 
Pac.  Rep.  850. 

S.  Bcenrlty. — ^A  debtor  may,  under  |  8482  of 
the  Civil  Code,  pay  one  creditor  In  preference 
to  another,  or  may  give  to  one  creditor  secur- 
ity for  the  payment  of  his  demand  In  preference 
to  another. — Heath  vs.  Wilson,  189  CaL  862, 
866,  78  Pac.  Rep.  188. 

d.  Superior  Hen. — If  a  debtor  transfers  per- 
sonal property  to  a  creditor  to  be  sold  by  the 
latter,  the  proceeds  to  be  applied  to  the  pay- 
ment of  his  debt,  with  other  debts,  and  this  Is 
done  with  the  consent  of  the  creditors,  the 
transferee  and  those  he  represents  obtain  a 
lien  upon  such  property,  and  Its  proceeds,  su- 
perior to  any  which  other  creditors  could  ac- 
quire by  the  subsequent  levy  of  an  attachment 
thereon. — Handley  vs.  Pflster,  39  CaL  888*  286. 
2  Am.  Rep.  449. 


§3463.    WHAT  PBEFEBENOES  HAT  BE  GIVEN   (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874,  Code  Amdta. 
1873-4,  p.  267. 

§3464.    PBEFEBENOE  MUST  BE  ABSOLUTE  (repealed). 

History:    Enacted  Mareh  21,  1872;  repealed  March  30,  1874,  Code  Amdts. 
1873-4,  p.  267. 

§3466.  OEBTAIN  BIGHTS  NOT  AFFECTED  BT  PBEFEBENOES  IN  AS- 
SIGNMENT  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  30,  1874^  Code  Amdta. 
1873-4,  p.  267. 

§  3466.    JOINT  AND  SEPABATE  DEBTS  (repealed). 

History:    Enacted  March  21,  1872;  repealed  March  80,  1874,  Code  Amdta 
1873-4,  p.  267. 

§  3467.  ASSIGNMENT,  WHEN  VOID.  An  assignment  for  the  benefit  of  cred- 
itors is  void  against  any  creditor  of  the  assignor  not  assenting  thereto,  in  the 
following  eases : 

1.  If  it  give  a  preference  of  one  debt  or  class  of  debts  over  another. 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise  his  demand. 

3.  If  it  provide  for  the  payment  of  any  claim  known  to  the  assignor  to  be 
false  or  fraudulent ;  or  for  the  payment  of  more  upon  any  claim  than  is  known  to 
be  justly  due  from  the  assignor. 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in  any  part  thereof,  to 
the  assignor,  or  for  his  benefit,  before  all  his  existing  debts  are  paid. 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  exercised,  might  prevent  or 
delay  the  immediate  conversion  of  the  assigned  property  to  the  purposes  of  the 
trust. 

6.  If  it  exempt  him  from  liability  for  neglect  of  duty  -or  misconduct. 

History:    Knncted  March  21,  1872;  amended  Mareh  80,  1874,  Code  Amdta. 
1873-4,  pp.  267-8. 
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1.  Applied,  cited,  eonBtrued,  referred  to,  etc 

2.  Coustniction  of  section — Distinction  between 

creditors. 

3.  Same — Transfer  from  husband  to  wife — ^Di- 

vorce. 

4.  Assignment  is  void,  when — Omission  of  debts 

and  property. 

5.  Same — Partial  or  special  assignment. 

6.  Same — Preference  to  partnership  creditors. 

7.  Same— Preferential  payment  or  security. 

8.  Same — Question  of  consideration. 

9.  Same — Verdict  of  jury. 

10.  Assignment  not  void,  when — Deed  and  dec* 

laration  of  trust. 

11.  Same — Discretion  of  assignee. 

12.  Same — Gift  from  husband  to  wife. 

13.  Same — Making  inventory  too  high. 

14.  Same — Mistake  of  computation, 

15.  Assignment — Fraud  construed. 

16.  Same — ^When  not  fraudulent. 

17.  Deed  is  absolutely  valid,  when. 

18.  Transfer  is  valid  as  to  creditors  of  assignory 

when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Beardsley  vs.  Frame, 
85  Cal.  134,  136,  24  Pac  Rep.  721  (referred  to); 
Wllholt  vs.  Cunnlnghatn,  87  Cal.  453.  456,  457, 
25  Pac.  Rep.  675  (referred  to);  Sablchl  vs. 
Chase,  108  Cal.  81,  86,  41  Pac.  Rep.  29  (cited); 
Rapp  vs.  Whittler,  118  Cal.  420,  431,  46  Pac. 
Rep.  703;  Tuers  Vs.  Tuers,  131  Cal.  626,  627, 
63  Pac.  Rep.  1008  (referred  to). 

Aasiffiiincmts  exacting  Teleatnea,  -validity  of, 
see   note   16   Am.    Dec.    840-342. 

Aa  to  when  an  aaalamment  for  the  heneflt  of 
creditors  la  deemed  frandnlent,  and  effect  of 
the  fraud  on  the  aaalvnaient,  see  note  68  Am. 
St.  Rep.  74-101. 

That  a  debtor  auiy  prefer  credltora,  see  ante 
i  8432  and  note. 

That  preferential  transfers  by  special  partr 
nerships  are  void,  see  ante  |  2496  and  note. 

9.  CONSTRUCTION  6v  SBCTION — Distinc- 
tion between  creditors. — Statute  incidentally 
makes  deed  of  assignment  void  agrainst  non- 
consentiner  creditors  for  failure  to  properly 
record,  and  not  against  those  who  might  sub- 
sequently become  such. — Wilholt  vs.  Lyons,  98 
Cal.  409.  412.  33  Pac.  Rep.  325. 

S.  Transfer  from  husband  to  wife — Divorce* 
— This  section  has  no  application  to  a  transfer 
made  by  a  husband  after  suit  commenced  for 
a  divorce,  as  such  transfer  is  not  an  assign- 
ment for  the  benefit  of  creditors,  and  the  wife 
is  not.  In  strictness,  a  creditor  of  the  husband 
until  she  obtains  her  decree. — ^Tuers  vs.  Tuers, 
131   Cal.   625,  627,  63  Pac.  Rep.   1008. 

4.  ASSIGNMENT  IS  VOID,  "WHEN,— Omis- 
sions of  debts  and  property  from  the  inventory 
In  an  assignment  for  the  benefit  of  creditors 
renders  the  assignment  void. — Beardsley  vs. 
Frame,  85  Cal.  134,  136,  24  Pac.  Rep.  721;  Wil- 
holt vs.  Lyons,  98  Cal.  409,  414,  88  Pac.  Rep. 
825  (applied). 

5.  Partial  or  special  assiarnment. — Where  a 
firm  attempts,  by  an  assignment  of  Its  assets, 
to  protect  such  of  its  creditors  as  will  consent 
to  an  extension  of  time,  or  a  substitution  of 
security,  such  assignment  is  void,  as  being  a 
partial  or  special  assignment. — Groschen  vs. 
Page,  6  Cal.  188. 


9»     Preferenee    to    partnership    creditors. — If 

a  partnership  makes  an  assignment  of  the 
property  of  the  individual  members  thereof  as 
virell  as  of  the  partnership  property,  and  di- 
rects all  of  the  property  assigned  to  be  ap- 
plied to  the  payment  of  partnership  debts, 
such  assignment  is  void  as  giving  a  preference 
to  the  partnership  creditors  over  the  individ- 
ual creditors  concerning  Individual  property. 
— O'Kane  vs.  Hyde,  70  Cal.  6»  7,  18  Pac  Rep. 
124. 

7*     Preferential    payment    or    secnrlty. — The 

law  virtually  says  to  an  embarrassed  debtor: 
"You  may  pay  or  secure  any  creditor,  and 
thus  ^ive  him  the  preference;  but  your  pref- 
erential payment  or  security  must  not  be  in 
the  form  of  an  assignment  for  his  benefit." — 
Sablchi  vs.  Chase.  108  Cal.  81,  85,  41  Pac. 
Rep.   29. 

8.  Q,nestion  of  eonsideration. — ^Where  a 
transfer  of  property  appears  to  be  an  at- 
tempted assignment  for  the  benefit  of  cred- 
itors, and  is  void  under  statute  governing  that 
subject,  the  question  of  consideration  is  im- 
material.— ^Rapp  vs.  Whittler,  118  CaL  429,  431. 
45  Pac.  Rep.   708. 

9.  Verdict  of  Jnry. —  Finding  that  assign- 
ment was  not  valid  will  not  be  disturbed  where 
there  is  substantial  evidence  to  support  it. — 
Beardsley  vs.  Frame.  86  Cal.  184,  185,  24  Pao. 
Rep.   121. 

10.  ASSIGNMENT  NOT  VOID,  'WHBNv— 
Deed  and  declaration  of  trast»  not  made  In 
conformity  with  this  section  and  the  provi- 
sions of  the  sections  following,  though  appar. 
ently  an  assignment  for  the  benefit  of  cred- 
itors, is  not  void  where  such  deed  and  declara- 
tion of  trust  do  not  amount,  in  reality,  to 
such  assignment. — Heath  vs.  Wilson,  139  Cal. 
862,  367,  73   Pac.  Rep.   182. 

11.  Discretion  of  assignee. — An  assignment 
for  the  benefit  of  creditors  which  gives  to  the 
assignees  such  discretion  only  as  they  are  au- 
thorized by  law  to  exercise  does  not  violate 
subd.  6  of  this  section  of  code. — Wllhoit  vs. 
Lyons,  98  Cal.  409,  415,  38  Pac.  Rep.  325. 

la.  Gift  front  husband  to  wife,  made  with- 
out any  fraudulent  intent  on  his  part,  at  a 
time  when  he  is  able  to  pay  his  debts  from 
his  own  means  as  they  become  due,  Is  not  void 
as  to  his  existing  creditors. — ^Morgan  vs. 
Hecker,  74  Cal.  540,  548,  16  Pac.  Rep.  817. 

18.  Halclns  inventory  too  hiirh.  —  Assign- 
ment is  not  held  void  for  reason  that  assignor 
in  some  instances  Inventoried  his  indebtedness 
too  high  to  some  creditors  for  whose  benefit 
such  assignment  was  made,  where  there  is 
absence  of  evidence  to  show  that  it  was  de- 
signedly done. — Barroilhet  vs.  Flsch.  63  Cal. 
462.  468. 

14.  Mere  mistake  of  computation  does  not 
vitiate  assignment  for  benefit  of  creditors. — 
Barroilhet  vs.  Flsch,  68  Cal.  462,  463. 

15.  ASSIGNMBBTT — ^Frand  construed. — Fraud 

mentioned  in  S  S6  of  the  Insolvency  Act  of  1880 
has  been  construed  to  mean  fraud  on  the  pro- 
visions of  the  Bankrupt  Act. — Washburn  vs. 
Huntington.  78  CaL  678.  676,  81  Pao.  Rep. 
805. 

19*    When    not    fraudulent. — ^An    assignment 
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to  an  asfllffnee  of  the  insolyent'a  own  selection 
la  not  fraudulent  in  itself. — ^Dresbach  vs.  His 
Creditors,  68  Cal.  187,  188. 

17.     DBKD      18      ABSOLVTBLY     VALID      aS 

asrainst  assignor  and  all  creditors  assentinsr  to 
it^Wilboit  vs.  Lyons,  98  Cal.  409,  412.  38  Pac. 
Rep.  326.  See  Bryant  vs.  Langford,  80  Cal.  642, 
643,  22  Pac.  Rep.  219;  Wilholt  vs.  Cunninffbam, 
87  Cal.  463,  26  Pac.  Rep.  675. 


18.  TRAN8FBR  IS  VALID  AS  TO  CRED- 
ITORS OF  ASSIGNOR  who  do  not  part  with 
anythinflT,  although  void  as  to  subsequent  cred- 
itors in  ffood  faith  and  for  value,  where  as- 
siflrnment  is  not  recorded  subject  to  provisions 
relatiniT  to  transfer  of  real  property. — Watklns 
vs.  Wilhoit  (Cal.  Jan.  26,  1894),  36  Pac  Rep. 
646.  647;  Watklns  vs.  Wilhoit.  104  CaL  896. 
899,  88   Pac.'  Rep.   68. 


§  3458.  THE  INSTBUBCENT  OF  ASSIGNMENT.  An  assignment  for  the  ben- 
efit of  creditors  must  be  in  writing,  subscribed  by  the  assignor,  or  by  his  agent 
thereto  authorized  in  writing,  and  the  transfer  by  the  sheriff  must  also  be  in  writ- 
ing, subscribed  by  the  sheriff  in  his  official  capacity.  Both  such  assignment  and 
such  transfer  must  be  acknowledged,  or  proved  and  certified,  in  the  mode  prescribed 
by  the  chapter  on  recording  transfers  of  real  property,  and  be  recorded  as  re- 
quired by  sections  thirty-four  hundred  and  sixty-three  and  thirty-four  hundred 
and  sixty-four;  but  recording  in  one  county  constitutes  a  compliance  with  the  fol- 
lowing section. 

History:    Enacted  March  21,  1872;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  82. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Recording — Ooject  of. 

3.  Same — Construction  of  section. 

4.  Same — In  every  county,  etc. 

5.  Same — In  county  where  debtor  resides. 

6.  Same-Emission  from  record. 

7.  Same — Transcription  into  book. 

1.  APPL.IBD,  CITBD,  CONSTRUBD,  1 
FERRED  TO,  etc.»  in:  Wilhoit  vs.  Lyons,  98 
Cal.  409,  411,  88  Pac.  Rep.  325  (referred  to); 
Watklns  vs.  Wilhoit.  104  Cal.  395,  899,  88  Pac 
Rep.  53  (cited);  Lacy  vs.  Gunn,  144  Cal.  511, 
615.  78  Pac.  Rep.  80  (cited). 

9»  RECORDING — Object  of  recording,  so  far 
as  creditors  are  concerned.  Is  to  make  asslgrn- 
ment  public  and  Irrevocable,  and  when  that 
object  Is  accomplished  creditors  are  fully  pro- 
tected.—Watklns  vs.  Wilhoit,  104  Cal.  896,  899. 
88  Pac.  Rep.  58. 

S.  Construction  of  section. — While  asslgm- 
ments  for  the  benefit  of  creditors  must  be 
acknowledged  or  proved,  and  certified  like 
transfers  of  real  property,  and  must  be  re- 
corded. It  Is  not  necessary  to  do  this  as  pre- 
scribed In  ff  1213-1217  of  the  Civil  Code,  but  It 
must  be  done  In  accordance  with  M  3468,  8464 
of  the  Civil  Code,  neither  of  which  by  its  letter 
or  spirit  requires  transcription  into  any  book 
of  records  In  order  to  eftect  a  complete  transfer 
of  the  property  to  the  assignee  as  against  cred- 
itors.—Watkins  vs.  Wilhoit,  104  CaL  395,  899. 
88  Pac.  Rep.  58. 

§3459.  OOMPLIANOE  WITH  PBOVISIONS  OF  LAST  SECTION  NECES- 
SAKY  TO  VALIDITY  OF  ASSIONBIENT.  Unless  the  provisions  of  the  last  section 
are  complied  with,  an  assignment  for  the  benefit  of  creditors  is  void  against  every 
creditor  of  the  assignor  not  assenting  thereto. 

History:   Enacted  March  21,  1872. 


4.  Im  every  eovntTf  etcy — Assignment  to  Im 
effective  asralnst  subsequent  purchasers  or 
mort^asrees  must  be  recorded  in  every  county 
where  any  of  the  real  property  is  situated,  and 
It  must  be  so  recorded  as  to  give  them  con- 
structive notice. — ^Watkins  vs.  Wilhoit,  104  CaL 
895,  399,  38  Pac.  Rep.  53. 

A«  to  Gonstractlve  notlooy  see  ante  |1213  et 
•eq.  and  notes. 

A«  to  ■«b«e«aeBt  pwrckaacia,  wUghtm  of,  «teky 
see  ante  9  1170  and  note. 

5.  Im   eoQiity  where  debtor  reoldee. — ^If  as- 

sifirnment  is  recorded  in  county  where  debtor 
resides  it  is  sufficient  so  far  as  creditors  are 
concerned. — ^Watkins  vs.  Wilhoit,  104  Cal.  396, 
899,  88  Pac.  Rep.  58. 

d.  OmlseloM  from  record. — Deed  is  valid  as 
agrainst  assignor  and  all  creditors  asaentinff  to 
it,  and  vests  asslgrnor's  title  to  property  in 
assigrnees  notwithstandinsr  omission  of  record 
thereof  in  volume  of  miscellaneous  records  in 
county  recorder's  office  under  provisions  as 
required  by  8  4235  of  the  Political  Code. — Wil- 
hoit vs.  Lyons,  98  Cal.  409,  418,  t8  Pae.  Rep 
825. 

7.  TranacrlptioB  Imto  book« — In  order  to  ef- 
fect complete  transfer  of  property  to  assignee 
as  agrainst  creditors,  neither  the  letter  nor 
the  spirit  of  the  law  requires  transcription 
into  any  book  of  record. — Watklns  va.  Wilhoit, 
104  Cal.  895,  399,  88  Paa  Rep.  68. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Assignment    void — NoDconformitj  with   stat- 

ute. 

8.  Assignment — Transcribed  into  proper  books. 


4.  Assignment,  when  not  void,  thoagli  not   re> 
corded. 
1.     APPLIBD,     CITED9     COIfSTRUBD,     RE- 
FERRED TOy  etc.  In:    Wilhoit  vs.   Lyons,   M 
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Cal.  40».  411.  «8  Pac.  Rep.  826  (referred  to); 
Slcy  vL  Gunn.  144  Cal.  611.  616.  78  Pac.  Rep. 

Am  to  neordlw  o£  •-•l»«ineiit  for  benefit  of 
eredltora,  see  note  61  Am.  Dec.  694. 

a.     ASSIGNMENT  VOID— Noaconf  ormlty  ^tk 

•t«t«te A     voluntary     asslgrnment     for     the 

benefit  of  creditors  Is  void  If  not  "^ade  In  con- 
formity with  the  statute.-Chever  vs.  Hays. 
8  Cal.  471.  472. 

a.     TraMcrlbed   In    proper    books.  —  Asslfirn- 

ment  Is  totally  void  as  to  «^"  "/>"-^^j;^«Xr"n 
creditors  where  not  transcribed  ^y  recorder  in 

proper  books  of  record  in  co™P"*"^;f^  J"^ 
provisions  of  article  4  of  chapter  on  recording 


transfers.— Watklns  vs.   Wllhoit.   104  Cal.   895. 

898.  38  Pac.  Rep.  63. 

As  to  provisions  relating  to  recording  trans- 
fers of  real  property,  see  ante  581218-1217  and 

notes. 

4.  Assignment,  when  not  void,  tbonvb  not 
recorded.— An  unrecorded  assignment  for  the 
benefit  of  creditors  is  valid  under  this  section, 
though  not  recorded  In  the  proper  book,  as 
against  assignor  and  all  creditors  assenting 
to  it,  and  serves  to  vest  the  assignor's  title 
to  the  property  in  the  assignees.  It  Is  at  most 
void  only  against  creditors  not  assenting 
thereto  and  against  purchasers  and  encum- 
brancers m  good  faith  and  for  value.— Wllhoit 
vs   Lyons.  98  CaL  409.  412.  88  Pac.  Rep.  825. 


8  3460     ASBIONBB   TAKES,    SUBJECT  TO  RI0HT8  OP  THDU)  PARTIES 

An  atSnee  for  the  benefit  of  creditors  is  not  to  be  regarded  an  a  purchaser  tor 
^ue Td  hi  no  greater  rights  than  his  assignor  had,  in  respect  to  thmgs  m  ac 
tion  transferred  by  the  assignment. 

History:     Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Assignee— Takes  what  property. 

8.  Same— Bights  and  powers.  ^^^-.^^ 

4.  Samc^Represents  ^s^gnor,  not  creditor  ^ 

5.  Same— Assignment  for  benefit  of  preferred 

6   S^mei-E^tate  devolves  in  trust,  for  whom. 

7.  Same— Statutory  restrictions. 

s!  Same-Takes  no  title  under  invalid  assign- 

9.  Same — Takes  only  legal  utie. 
10.  Same— Restrictions  as  to  attorney. 
11    Maintenance  of  action-To  cancel  note. 

12.  Same -Transfer   of  property   in   fraud  of 

13.  Sam^Where  assignee  is  selected  by  as- 

14   Sal^iegal  capacity  to  sue  is  shown,  how.  * 
15!  Mo^ey  in  hands"^  of  assignee  as  special  de- 

16   P?oplrty  m  hands  of  assignee-Garnishment, 
i?;  Transfer  of  money  by  order  of  court,  ef- 
feet  of. 

1.     APPLBBSD,     CITBD,     COlfSTRtJBSD,     RB- 
FBnRBD   TO,    etc.,    in:     First    Nat.    Bank    vs 
Menke.    128    Cal.    103.    106.    60    Pac.    Rep.    675 

'' Ar/o  U?i.ee  not  a  p«xcl.a.er  for  value,  see 

note  72  Am.  Dec.  483.  .^^u^^    see 

A-  to  assignee'*  right  to  s-e  elsewhere,  see 
note  65  Am.  Rep.  130,  188-140.         .      ^      ..      - 

A.  to  atfchmcnt  of  P^o^^^r  Ui  ^«««-  «' 
asalffiiee  for  creditors,  see  note  26  K  R.  A.  593. 

A.  to  rl«ht  of  assignee  of  creditor,  to  com- 
promise  cUtlms  In  general,  see  note  23  L.  R.  A. 

678. 

9.     ASSIGNBBS — Takes    vrhnt    property. — Tne 

assignee  takes  only  the  Property  voluntarily 
conveyed  by  the  asslgrnor  to  the  sheriff.  There 
is  no  reason  why  the  rule  should  be  differ- 
ent in  a  case  where  the  asslgrnment  Is  volun- 
tary, simply  because  the  law  provides  the  per- 
son  to  whom  the  assignment  shall  t>e  made.-- 
Flrst  Nat.  Bank  vs.  Menke.  128  Cal.  103.  107, 
60  Pac.  Rep.  676. 

S.  Rlslits  and  powers.— An  assignee  for  the 
benefit  of  creditors  acquires  only  those  powers 


and  rights  with  reference  to  the  property 
assigned  which  are  embraced  in  the  Instru- 
ment of  assignment.— Francisco  vs.  Agulrre. 
94  Cal.  180,  182.  29  Pac.  Rep.  496. 

4.  Represents  anlffnor,  not  creditors. — As- 
signee for  benefit  of  creditors  is  merely  the 
representative  of  his  assignor,  and  does  not 
represent  the  creditors,  and  under  the  common 
law  of  assignments  can  assert  no  claim  to 
property  which  the  assignor  might  not.— Fran- 
cisco vs.  Agulrre.  94  Cal.  180.  183.  29  Pac.  Rep. 
496. 

5.  Assignment  for  benefit  of  preferred  cred- 
itors.—Deed  transfers  legal  title  to  trustee 
where  assignment  is  made  for  benefit  of  pre- 
ferred creditors.— Heath  vs.  Wilson,  139  Cal. 
362.  367.  73  Pac.  Rep.  182. 

As  to  preference*  between  creditors,  see  ante 
89  8432.    8433.  and    3461. 

e.  Estate  devolves  In  trnst,  for  wbom. — 
As  to  assignee  for  benefit  of  creditors  not  being 
a  person  upon  whom  assignor's  estate  devolves 
In  trust  for  benefit  of  others  than  himself, 
within  the  meaning  of  statute  relating  to 
fraudulent  transfers,  see  ante  « 3440  and 
note. 

7.  Statutory  reatrlctlona.— Assignee  for  ben- 
efit of  creditors  selected  by  assignor  acquires, 
subject  to  statutory  restrictions,  only  those 
powers  and  rights  in  reference  to  property 
assigned  which  are  expressed  in  instrument 
of  assignment.- Francisco  vs.  Agulrre.  94  Cal. 
180,   182.   29   Pac.   Rep.   496. 

8.  Takes  no  title  under  invalid  assignment. 

Title    does   not   vest    In   assignee    where    no 

valid  assignment  is  made.— Hastings  vs.  Cun- 
ningham, 39  Cal.  187.  144. 

0.  Takes  only  ICBal  title.— Assignee  takes 
the  legal  title,  nothing  more,  and  acquires 
Just  such  rights  in  property  as  his  assignor 
had,  and  none  other.— Gammons  vs.  Holman. 
11  Oreg.  284.  3  Pac.  Rep.  676. 

10.  Restrictions  as  to  attorney.  —  Attorney 
for  assignee  purchasing  claims  against  a  client 
at  less  than  face  value  will  not  be  permitted 
to    make   a   profit   thereby   against  the   prin- 
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cipal,  whose  agent  he  Is,  from  the  property 
and  funds  In  his  keeplngr  under  assigrnment 
for  benefit  of  creditors  to  his  client — SutUff 
vs.  Clunle  (Cal.  June  26,  1894),  37  Pac.  Rep. 
224. 


11*     Maintenasee  of  action — To  caaeel  note* 

— ^Where  an  Insolvent  conspires  with  a  pre- 
tended creditor  to  defraud  the  insolvent's  bona 
fide  creditors,  and  a  note  Is  executed  for  that 
purpose,  professing-  to  have  a  valuable  con- 
sideration, but  in  reality  having  none,  and  the 
insolvent  includes  such  note  in  his  schedule 
as  a  prima  facie  charge  against  his  estate, 
the  assignee  may  maintain  an  action  for  the 
cancelation  of  such  note. — Ingram  va  Smith, 
88  Cal.  234,  287,  288,  28  Pac.  Rep.  298. 

12,  Transfer  of  property  In  fmud  of  ered- 
Iters. — An  assignee  for  the  benefit  of  creditors 
does  not  take  any  greater  rights  In  and  to  the 
property  assigned  than  the  assignor  had  at 
the  time  of  the  assignment.  He  cannot,  there- 
fore, recover  property  previously  transferred 
by  the  debtor  in  fraud  of  his  creditors. — Fran- 
cisco vs.  Aguirre,  94  Cal.  180,  182.  29  Pac.  Rep. 
496:  First  Nat  Bank  vs.  Menke,  128  Cal.  108, 
106,  60  Pac.  Rep.  67S. 

18.  Wliere  assignee  Is  selected  by  aaslgnor. 
— Assignee  for  benefit  of  creditors,  selected 
by  assignor,  cannot  maintain  action  in  absence 
of  statute  conferring  the  right  to  do  so  to 
recover  property  that  had  been  conveyed  by 
his  assignor  In  fraud  of  his  creditors. — Fran- 
Cisco  vs.  Aguirre,  94  Cal.  180,  182,  29  Pac. 
Rep.   496. 

14.  f^cgal  capacity  to  sne  la  shown  In  com- 
plaint filed  by  assignee  alleging  valid  assign- 
ment for  benefit  of  creditors,  and  that  plain- 
tiffs, as  assignees  thereunder,  accepted  trust 
and  duly  qualified  as  such  assignees,  and  such 
complaint  is  not  demurrable  on  ground  of 
objection  to   legal  capacity  to  sue  for  defect 


or  omission  in  filing  aflldavit  to  assignment 
by  assignor  for  benefit  of  creditors  to  plain- 
tiffs.— Wilhoit  vs.  Cunningham.  87  Cal.  468, 
460,  26  Pac  Rep.  676. 

18.  MONBY  IN  HANDS  OF  ASSIGNEE  AS 
SPBCIAXi  DEPOSIT^ — Money  in  hands  of  as- 
signee of  insolvent  held  in  trust  for  creditors 
to  be  distributed  ratably  In  payment  of  their 
several  demands  against  Insolvent  Is  not  a 
special  deposit  by  or  for  them,  and  such  cred- 
itors cannot  lawfully  claim  any  part  of  such 
money  as  individual  personal  property,  nor 
can  all  the  creditors  Jointly  so  claim  the 
money. — Dunsmoor  vs.  Furstenfeldt,  88  CaI. 
522,  626,  22  Am.  St  Rep.  881,  26  Pac  Rep.  518. 
12  L.  R.  A<  608. 

le.  PROPBRTT  IN  HANDS  OP  ASSIGNEE— 
Garnlsliment. — Property  in  hands  of  asslg^nee 
in  bankruptcy  and  insolvency  is  not  subject  to 
garnishment  before  an  order  of  distribution, 
but  when  in  the  course  of  the  administration 
of  his  duties  the  CLssignee  has  in  his  hands  the 
sum  due  one  of  the  creditors,  and  a  creditor 
of  such  creditqr  seeks  to  charge  him  as  gar- 
nishee in  respect  thereto,  the  exemption  can 
be  maintained.  If  at  all,  only  on  ground  of 
the  official  capacity  in  which  the  money  is 
held,  and  In  such  case  the  assignee  would 
occupy  ground  no  more  favorable  to  his  ex- 
emption than  would  a  sheriff  in  possession  of 
a  surplus  due  an  execution  defendant — Duns- 
moor  vs.  Furstenfeldt  88  Cal.  622,  628,  22  Am. 
St  Rep.  331,  26  Pac  Rep.  618,  12  L.  R.  A. 
608. 

17.  TRANSFER  OF  MONEYS  BT  ORDER 
OF  COURT  from  assignee  to  clerk  of  court  to 
await  further  disposal  does  not  give  creditors 
any  greater  title  thereto  than  they  had  before 
such  transfer. — Dunsmoor  vs.  Furstenfeldt  88 
Cal.  622,  626,  22  Am.  St  Rep.  881.  26  Pac  Rep. 
618,  12  L.  R.  A.   608. 


§  3461.  INVENTOBY  REQUIBED.  Within  twenty  days  after  an  assignment 
is  made  for  the  benefit  of  creditors,  the  assignor  must  make  and  file,  in  the  manner 
prescribed  by  section  thirty-four  hundred  and  sixty-three,  a  full  and  true  inven- 
tory, showing: 

1.  All  the  creditors  of  the  assignor ; 

2.  The  place  of  residence  of  each  creditor,  if  known  to  the  assignor;  or  if  not 
known,  that  fact  must  be  stated ; 

3.  The  sum  owing  to  each  creditor  and  the  nature  of  each  debt  or  liability, 
whether  arising  on  written  security,  account,  or  otherwise ; 

4.  The  true  consideration  of  the  liability  in  each  case,  and  the  place  where  it 
arose ; 

5.  Every  existing  judgment,  mortgage,  or  other  security  for  the  payment  of  any 
debt  or  liability  of  the  assignor; 

6.  All  property  of  the  assignor  at  the  date  of  the  assignment,  which  is  exempt  by 
law  from  execution;  and, 

7.  All  of  the  assif?nor's  property  at  the  date  of  the  assignment,  both  real  and 
personal,  of  every  kind,  not  so  exempt,  and  the  encumbrances  existing  thereon,  and 
all  vouchers  and  securities  relating  thereto,  and  the  value  of  such  property  accord- 
ing to  the  best  knowledge  of  the  assignor. 

History:     Enacted  March  21,  1872. 
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1.  Applied,  dtedy  eonstnied,  referred  to,  etc 

2.  Conatraction  of  BeQtioiir--Code  reqoireSy  what. 

3.  Inventory — Must  contain,  what. 

4.  Same— Effect  of  not  filing. 

5.  Same — ^Failnre  to  file. 

6.  Same — ^Effect  of  false  oath. 

7.  Same— Law   requires,  what. 

8.  Same — Omissions  of  debts  and  property* 

9.  Same — Perjury  is  properly  charged,  when. 
10.  Same — ^Bight  of  creditor  of  assignor. 

1.  APPI^IBD,  CITBD,  CONSTRVBDy  RB- 
FESIRED  TO»  etc,  in:  Wilhoit  vs.  Bryant,  7S 
CaL  263,  267,  20  Pac.  Rep.  661  (construed  and 
applied);  Bryant  vs.  LansTford,  80  Cal.  642, 
643,  22  Pac.  Rep.  219  (construed  and  applied 
with  other  sections);  People  vs.  Naylor,  82 
(laL  607,  610,  28  Pac  Rep.  116  (construed  and 
applied);  Beardsley  vs.  Frame,  86  Cal.  134,  185, 
136,  24  Pac  Rep:  121  (construed  and  applied); 
Wilhoit  va  Cunningham,  87  Cal.  463,  460,  25 
Pac.  Rep.  676  (construed  and  applied);  Wilhoit 
vs.  Lyons.  98  Cal.  409,  411,  412.  33  Pac.  Rep. 
826  (referred  to  with  other  sections);  Sutlifl 
vs.  Clunie  (Cal.  June  26,  1894),  37  Pac.  Rep. 
224  (referred  to);  .SabichI  vs.  Chase,  108  Cal. 
81.  86.  87,  41  Pac.  Rep.  29  (applied  with  other 
sections);  Heath  vs.  Wilson,  139  Cal.  362.  367. 
78  Pac.  Rep.  182  (referred  to  with  other  sec- 
tions). 

A«  to  asalsnment  hT  purtnershlp^  see  note  10 
L.  R.  A.  621. 

A«  to  credltom  aviilllMS  tbemselves  of  assets 
wlthoiit  preferemee,  see  ante  8  8449  and  note 
par.   7, 

As  to  perjury  for  maklmflr  false  oatli  to 
iBTentory  of  creditors,  see  Penal  Code  (123 
and  note. 

As  to  property  wbleli  passes  by  deed  of  as* 
siffnmenty  see  note  2  Am.  St.  Rep.  26. 

As  to  recitals  of  asslsBmenty  see  note  18  L. 
R.  A.  698. 

As  to  reservatloii  of  property,  tiiTalldatliiir 
nsst«Bmentt  see  note  2  Am.  St.  Rep.  24. 

As  to  reservations  remderlns  asslSBmeiit  void, 
see  notes  15  Am.  Dec.  556:  23  Am.  Dec.  71;  26 
Am.  Dec.  247,  686;  74  Am.  Dec.  778. 

As  to  surplus  after  payment  of  assenting 
creditors*  claims,  reservation  o^  see  note  68 
Am.  St.  Rep.  78,  79. 

As  to  wbat  property  does  not  pass  by  as* 
slffnment,  see  note  8  L  R.  A.  822. 

2.  CONSTRUCTIOW  OF  SEJCTlOlf.— Code  re-^ 
qnires  assi^rnor  for  benefit  of  creditors  to 
make  full  and  true  Inventory  of  all  his  prop- 
erty, whether  exempt  or  not  exempt  from  ex* 


•cutlon. — ^Wilhoit  vs.  Bryant,  78  Cal.  263,  267. 
SO  Pac  Rep.  661. 

S.  INTBNTORY— Most  contain^  what.— In- 
ventory must  contain  a  list  of  all  property  of 
every  kind  not  exempt  from  execution. — 
Beardsley  vs.  Frame,  86  CaL  134,  136,  24  Pac. 
Rep.  121. 

4.  Blleet  of  not  llUns. — ^Assigrnment  is  void 
unless  debtor  flies  inventory  specifyingr  "all 
the  creditors  of  the  assigrnor'*  and  "the  sum 
owinflT  to  each  creditor." — ^Beardsley  vs.  Frame, 
86  Cal.  134,  186,  136,  24  Pac.  Rep.  121. 

5.  Failure  to  llle. — Failure  of  asslfirnor  for 
benefit  of  creditors  to  file  inventory,  or  failure 
to  record  deed,  renders  assigmment  void  as. 
*'aerainst  creditors  of  assigrnor  and  agrainst 
purchasers  and  encumbrancers  in  good  faith 
and  for  value." — Bryant  vs.  Langrford,  80  Cal. 
642,  648,  22  Pac.  Rep.  219. 

9*  Effect  of  false  oath.  —  Matter  falsely 
sworn  to  is  material  where  creditor  makes 
false  oath,  under  collusive  agreement,  to  effect 
that  Inventory  is  true  and  correct,  where  cred- 
itor is  purposely  omitted  from  inventory. — 
People  va  Naylor,  82  Cal.  607,  609,  28  Pac. 
Rep.  116. 

7«  Law  reaulres  that  all  creditors  of  In- 
solvent should  be  shown  by  inventory,  and 
oath  that  inventory  was  true  and  correct 
should  be  taken,  annexed  to,  and  filed  with 
inventory. — People  vs.  Naylor,  82  CaL  607,  609, 
28   Pac.    Rep.    116. 

.  8.  Omissions  of  debts  and  property* — Omis- 
sions of  debts  and  property  are  not  trivial 
matters,  but  are  matters  of  substance,  and 
if  assigrnment  be  "in  grood  faith"  it  is  open 
tD  question  whether  assignee  can  claim  that 
he  stands  in  the  same  position  as  if  statute 
had  been  complied  with. — Beardsley  vs.  Frame, 
86  Cal.  134,  186,  24  Pac.  Rep.  121. 

9.  Perjury  is  properly  ehanred  where  in- 
ventory purported  to  show  all  defendant's  cred- 
itors and  was  sworn  to  as  Just  and  true, 
annexed  and  filed  as  required,  where  collusive 
agreement  had  been  entered  into  by  which 
creditor  was  omitted  from  the  Inventory,  and 
oath  was  false. — People  vs.  Naylor,  82  Cal.  607, 
609,  28  Paa  Rep.  116. 

10.  Rlffht  of  creditor  of  asslsnor  is  not  im- 
paired by  failure  of  assignor  to  make  full  and 
true  inventory  of  all  his  property,  whether 
exempt  or  not  from  execution. — Wilhoit  vs. 
Bryant,  78  Cat  268,  267,  20  Pac.  Rep.  661. 


§3462.  VERIFICATION  OF  INVENTOBT.  An  affidavit  must  be  made  by 
every  assizor  executing  an  assignment  for  the  benefit  of  creditors,  to  be  annexed 
to  and  filed  with  the  inventory  mentioned  in  the  last  section,  to  the  eflfect  that  the 
same  is  in  all  respects  just  and  true  according  to  the  best  of  such  assignor's  knowl- 
edge and  belief.  If  the  assignor  neglects  or  refuses  to  make  and  file  such  inven- 
tory and  affidavit  within  said  twenty  days,  the  assignment  shall  not,  for  that 
reason,  be  affected  in  any  way,  but  in  that  event  the  assignee  or  assignees  elected 
by  the  creditors  shall  within  twenty  days  thereafter  make  and  file  in  the  office  of 
the  county  recorder  where  the  assignment  is  first  recorded,  a  verified  inventory 
of  all  assets  received  by  them; 
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[Oitation  by  court  to  appear,  etc.]  and  such  assignee  or  assignees  may  at  any 
time,  or  from  time  to  time,  after  the  transfer  to  them  by  the  sheriff,  by  petition  to 
the  superior  court  of  the  county [,]  or  city  and  county [,]  where  the  assignment  is 
first  recorded,  cause  the  assignor,  by  order  or  citation  [,]  to  appear  before  said 
court,  or  a  commissioner  or  referee  to  be  appointed  by  it,  at  a  time  and  place 
within  the  county,  or  city  and  county,  to  be  designated  in  the  order  or  citation, 
to  be  examined  touching  the  matters  mentioned  in  section  three  thousand  four 
hundred  and  sixty-one,  and  any  other  matters  relative  to  the  assignment,  and  to 
have  with  him  all  books  of  account,  vouchers,  and  papers  relating  to  the  assigned 
property;  and  such  court  may  by  its  order  require  the  surrender  to  such  assignee 
or  assignees  of  such  books,  vou<;hers,  and  papers,  to  be  by  them  retained  iintil 
their  trust  is  fully  completed  and  performed. 

History:    Enacted  March  21,  1872;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  pp.  82-3. 

1.  AppUed,  cited,  construed,  referred  to,  ete.  Am  to  uvMtAmmer  of  Mliedal«  snd  afldavtt,  see 

2.  Affidavit — Necessitj  of.  notes  3  U  R.  A.  189;  12  K  R.  A.  809. 

8.  Same — Omission  of  affidavit — Pleading.  a,    affidavit — nbcbjssitt    of* — ^Aesisn- 

1,     APPLIBD,     CITED,     COlfSTRUBD,     RB-  ment  to  be  valid  must  be  accompanied  by  affl- 

FfiRRBD   TO,  eta,   in:    Bryant   vs.   Langford,  davit.— Wllholt   vs.    Cunningham.   87    CaL    463, 

80   Cal.   542.   543.    22   Pac.   Rep.   219    (construed  460.  26  Pac.  Rep.  676. 

and  applied   with   other  sections);    People  vs.  s,     OMISSION  OF  AFFIDAVIT — PI^EADIKG. 

Naylor,  82  Cal.  607,  610.  23  Pac.  Rep.  116  (con-  — Where   omission   of   affidavit   to   assignment 

strued  and  applied);    Wllholt  vs.  Cunningham.  does    not    affirmatively   appear    upon    face    of 

87    Cal.    468,    466.    469.    460,    26    Pac.    Rep.    675  complaint  in  action  brought  by  assignee  under 

(construed   and    applied);     Wllholt   vs.    Lyons,  guch   assignment,   such   omission   must   be   set 

98  Cal.  409,  411.  88  Pac.  Rep.  325   (referred  to  up    in    answer,    and    cannot   be    raised    by   de- 

wlth   other   sections);     Sabichi   vs.    Chase,    108  murrer  upon  ground  that  plaintiff  has  not  legal 

Cal.   81.  86,  87,   41   Pac.   Rep.   29   (applied   with  capacity  to  sue.— Wllholt  vs.  Cunningham,   87 

other   sections);     Heath    vs.    Wilson,    139    Cal.  caL    458,    460,   25   Pac.   Rep.   676.     See   District 

862,    867.    73   Pac    Rep.   182    (referred   to   with  no.   110  vs.  Peck,   60  Cal.   403,   406;    Miller  vs. 

other  sections).  Luco,  80  Cal.  267,  260,  22  Pac.  Rep.  196;  Phoenix 

As  to  false  Inventory,  wlien  constltntes  per-  Bank  vs.  Donnell,  40  N.  T.  410. 
Jnry,  see  ante  S  8461  and  note  pars.  6,  7. 

§  3483.  REOOBDINO  ASSIONMENT  AND  FIUNO  INVENTORT.  An  as- 
signment for  the  benefit  of  creditors  must  be  recorded,  and  the  inventory  required 
by  section  thirty-four  hundred  and  sixty-one  filed  with  the  county  recorder  of 
the  county  in  which  the  assignor  resided  at  the  date  of  the  assignment ;  or,  if  he  did 
not  then  reside  in  this  state,  with  the  recorder  of  the  county  in  which  his  principal 
place  of  business  was  then  situated ;  or,  if  he  had  not  then  a  residence  or  place  of 
business  in  this  state,  with  the  recorder  of  the  county  in  which  the  principal  part  of 
the  assigned  property  was  then  situated. 

History:    Enacted  March  21,  1872. 

Applied,  eltedy  eonstmedy  referred  to,  etc..  In:  In  banc,  104  C^al.  895,  88  Pac  Rep.  58  (construed 

Bryant  vs.  Lang^ford,  80  Cal.   642,   648,  22  Pac.  and   applied);     Watkins    vs.    Wllholt,    104    C&L 

Hep.    219    (construed   and   applied    with    other  396,   399,   38  Paa   Rep.   63    (construed   and  ap- 

sections);    Wilholt  vs.  Lyons,  98  Cal.   409,   411,  piled);    Sabichi  vs.   Chase.  108  Cal.   81,   88.  87, 

33  Pac.  Rep.  325   (referred  to  with  other  sec-  41  Pac  Rep.  29  (applied  with  other  sections); 

tlons);    Watkins    vs.    Wllholt     (Cal.    Jan.    26,  Heath  vs.  Wilson,  139  Cal.  362,  867,  78  Pac  Rep. 

1894),  85  Pac.  Rep.  646,  647,  reversed  on  hearing  182   (referred  to  with  other  sections). 

§3464.  SAME.  MORE  THAN  ONE  ASSIGNOR  REOORDINO  ASSIGN- 
MENT.  It  an  assignment  for  the  benefit  of  creditors  is  executed  by  more  than  one 
assignior,  it  may  be  recorded,  and  a  copy  of  the  inventory  required  by  section 
thirty-four  hundred  and  sixty-one  may  be  filed  with  the  recorder  of  the  county  in 
M'hich  any  of  the  assismors  resided  at  its  date,  or  in  which  any  of  them,  not  then 
residing  in  this  state,  had  then  a  place  of  business. 

History:    Enacted  March  21.  1872. 
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Applied,  cited,  comstmed,  refeired  to,  etc.,  In: 
Bryant  vs.  lAngtord,  80  Cal.  642,  643.  22  Fac. 
Rep.  219  (construed  and  applied  with  other 
sections);  Wilholt  vs.  Lyons,  98  Cal.  409»  412, 
33  Paa  Rep.  826  (referred  to  with  other  sec- 
tions); Watklns  va.  Wilholt  (Cat  Jan.  26, 
1894).  36  Pac.  Rep.  646,  647,  reversed  on  hear- 
ing in  banco,  104  Cal.  896,  88  Fac.  Rep.  68  (con- 


strued and  applied);  Sablchl  vs.  Chase,  108  Cal. 
81,  86,  87,  41  Fac.  Rep.  29  (applied  with  other 
sections);  Heath  vs.  Wilson,  139  Cal.  362,  367, 
78  Fac.  Rep.  182  (referred  to  with  other  sec- 
tions). 

A«  to  object  of  recordlmir  nnd  pnrposMi  of 
tbls  wid  precedlaff  seetloB,  see  ante  S  3468  and 
note  pars.  2,  S. 


§  3466.  A8SI0NMENT,  WHEN  VOID.  An  assignment  for  the  benefit  of  cred- 
itors is  void  against  creditors  of  the  assignor  and  against  purchasers  and  encum- 
brancers in  good  faith  [,]  and  for  value  [J  unless  it  is  recorded  as  provided  in  this 
title,  and  unless  either  the  inventory  required  by  section  three  thousand  four  hun- 
dred and  sixty-one,  or  the  inventory  required  of  the  assignee  or  assignees  by  section 
three  thousand  four  hundred  and  sixty-two  [,]  is  filed  in  the  manner  provided  in  this 
title  and  within  the  time  designated. 

Hittory:    Enacted  March  21,  1872;  amended  Febmary  25,  1878,  Code  Amdts. 
1877-8,  p.  90;  March  7,  1889^  Stats,  and  Amdts.  1889,  p.  83. 

1.  Applied,  cited,  construed,  referred  to,  etc  Cal.  81,  86,  87,  41  Pac.  Rep.  29  (applied  with 

2.  Failure  to  record — Effect  of.  other  sections);  Heath  vs.  Wilson,  139  Cal.  362, 

3.  Same — ^Who  are  affected.  867,  73  Pac.  Rep.  182   (referred  to  with  other 

sectlona). 

a.     FAILVRID  TO  RBCORD— BFFBOT  OF.-- 

Assl^rnment  Is  void  unless  Inventory  or  proper 
substitute  be  filed-^Beardeley  ra.  Frame,  86 
Cal.  184,  136,  24  Pac.  Rep.  121. 

S.  Wbo  are  affected* — Failure  on  part  of 
assignor  to  record  deed  renders  asslgrnment 
void  as  against  creditors  of  assignor  and 
asrainst  purchasers  and  encumbrancers  In  grood 
faith  and  for  value. — Bryant  vs.  Lansford«  80 
Cal.  642,  643,  22  Fac  Rep.  219. 


1.  APPLIIED,  CITBD,  COBTSTRUl&D, 
FERRBD  TO,  etc.  In:  Bryant  vs.  lAnsford,  80 
Cal.  542,  643,  22  Pac  Rep.  219  (construed  and 
applied  with  other  sections);  Beardsley  vs. 
Frame,  86  Cal.  184,  186,  24  Pac.  Rep.  121  (con- 
strued and  applied);  Wilholt  vs.  Lyons,  98  Cal. 
409.  412,  33  Pac.  Rep.  325  (construed  and  ap* 
plied);  Watkins  vs.  Wilholt  (Cal.  Jan.  26. 1894), 
36  Pac.  Rep.  646,  647,  651,  reversed  on  hearlnflr 
in  banc,  104  Cal.  396,  88  Pac  Rep.  63  (con- 
strued  and   applied);    Sablchl    vs.    Chase,   108 


§  3466.  ASSIGNMENT  OF  BEAL  PSOPERTY,  Where  an  assignment  for  the 
benefit  of  creditors  embraces  real  property,  it  is  subject  to  the  provisions  of  article 
four  of  the  chapter  on  recording  transfers,  as  well  as  to  those  of  this  title. 

History:    Enacted  March  21,  1872. 

1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Burden  of  proof  is  cast  upon  purchaser,  when* 

3.  Passing  of  title. 

4.  Purchaser  in  good  faith — ^Who  is  not. 

5.  Same — To  constitute,  what  must  be  showiu 

6.  Subsequent    purchasers    and    mortgagers    are 

entitled  to,  what. 

7.  Transfer  preferring  creditors  not  fraudulent. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RES- 
FE^IREID  TO,  etc.,  in:  Bryant  vs.  Langford,  80 
Cal.  642,  548,  22  Pac.  Hep.  219  (construed  and 
applied  with  other  sections) ;  Wilholt  vs.  Lyons. 
98  Cal.  409,  412,  38  Pac.  Rep.  325  (construed 
and  applied);  Watklns  vs.  Wilholt.  104  Cal. 
395,  898,  38  Pac.  Rep.  53  (construed  and  ap- 
plied); Sablchl  vs.  Chase,  108  Cal.  81,  86,  87, 
41  Pac.  Rep.  29  (applied  with  other  sections); 
Heath  vs.  Wilson,  139  Cal.  362,  867,  73  Pac. 
Rep.  182  (referred  to  with  other  sections). 

2.  BURDBN  OF  PROOF  IS  CAST  UPOX 
PVRCHASBR  of  property  which  had  been 
conveyed  prior  to  time  of  his  purchase  to 
assignee  for  benefit  of  creditors  to  show  that 
he  did  not  have  actual  or  constructive  notice 
of  such  prior  deed,  and  that  he  Is  purchaser  In 
good  faith  and  for  value. — Wilholt  va.  Lyons. 
98  Cal.  409,  413,  83  Pac.  Rep.  325. 


8.  PASSING  OF  TITLB.— Title  to  real  prop- 
erty under  deed  of  assignment  for  benefit  of 
creditors  passes  between  assignor  and  assignee, 
and  assignment  is  irrevocable.  —  Bryant  vs. 
Langford,  80  Cal.  542,  543.  22  Pac.  Rep.  219. 
See  Forbes  vs.  Scannell,  13  CaL  242,  288;  War- 
ner vs.  Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

4.  PVRCUASBR  Ilf  GOOD  FAITH— Who  Is 
not. — Person  acquiring  property  which  had 
been  conveyed  for  benefit  of  creditors  by  deed 
prior  to  time  of  his  purchase  is  not  a  pur- 
chaser in  good  faith  and  for  value,  where  he 
had  notice,  actual  or  constructive,  of  such 
prior  deed. — Wllhoit  vs.  Lyons.  98  CaL  409,  413, 
83   Pac.   Rep.   825. 

8»     To    eoBstltutey    what    ntiut    1m    shown. — 

To  entitle  party  to  protection  as  purchaser  in 
good  faith  and  for  value  he  must  aver  and 
prove  possession  of  his  grantor,  purchase  of 
premises,  payment  of  purchase  money  in  good 
faith  and  without  notice,  actual  or  construc- 
tive, prior  and  down  to  time  of  payment;  if  he 
had  notice,  actual  or  constructive,  at  any 
moment  of  time  before  payment  of  money  he 
is  not  bona  fide  purchaser. — ^Wllhoit  vs.  Lyons. 
98  Cal.  409,  413,  33  Pac.  Rep.  825. 

e.     ALL    SUBSB^UBNT   PVRCHASBRS   AlfO 
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MORTOAGBSBS  ARB  BIVTITLED  to  same  notice 
of  assignment  of  real  property  for  benefit  of 
creditors  as  any  other  transfer  of  real  prop- 
erty, and  have  a  rl^ht  to  rely  on  same  means 
of  knowledge  as  to  true  state  of  title  when 
parting  with  value  on  faith  of  apparent  owner- 
ship.—Watklns  vs.  Wllholt,  104  Cal.  396,  899, 
38  Pac  Rep.  68. 

7.  TRANSFER  PREFERRING  CREDITORS 
NOT  FRAUDULENT. — A  transfer  made  by  an 
Insolvent  debtor  for  the  purpose  of  preferring 
a  portion  of  his  creditors  Is  not  fraudulent  In 


the  absence  of  a  statute  making  It  so,  and 
while  It  Is  true  that  in  this  state,  under  {66 
of  the  Insolvency  Act  of  1880.  a  conveyance 
made  and  accepted  with  such  an  Intent  may  be 
set  aside  by  the  assignee  in  insolvency  if  made 
within  one  month  before  the  commencement  of 
insolvency  proceedings  by  or  against  the 
grantor,  still,  subject  to  the  right  thus  given 
to  the  assignee  In  Insolvency  to  defeat  it,  such 
a  conveyance  will  be  absolutely  unassailable. — 
Priest  vs.  Brown,  100  Cal.  826.  631.  86  Pac  Rep. 
888. 


§  3467.  BOND  OF  ASSIGNEES.  No  bond  shaU  be  given  by  the  sheriff,  but  he 
shall  be  liable  on  his  ofScial  bond  for  the  care  and  custody  of  the  property  while  in 
his  possession.  Within  forty  days  after  date  of  the  transfer  by  the  sheriff,  the  as- 
signee must  enter  into  a  bond  to  the  people  of  this  state  in  such  amount  as  may 
be  fixed  by  a  judge  of  the  superior  court  of  the  county,  or  city  and  county,  in 
which  an  inventory  in  accordance  with  the  provisions  of  this  title  is  filed,  with 
sufficient  sureties  to  be  approved  by  such  judge  and  conditioned  for  the  faithful 
discharge  of  the  trust  and  the  due  accounting  for  all  moneys  received  by  the  as- 
signee, which  bond  must  be  filed  in  the  same  office  with  the  inventory;  and  any 
assignee  failing  to  comply  with  the  provisions  of  this  section  may  be  removed  by 
the  above-named  superior  court  on  petition  of  the  assignor  or  any  creditor,  and 
his  successor  appointed  by  such  court. 

History:    Enacted  March  21,  1872;  amended  February  15,  1883,  Stats,  and 
Amdts.  1883,  p.  2;  March  7,  1889,  Stats,  and  Amdts.  1889,  p.  83. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Failure  to  give  bond — Right  of  action* 

3.  Same — ^Validity  of  deed. 

4.  Same — Authority  of  assignee. 

5.  Same — Bemoval  for  failure. 

6.  Same — Who  are  interested. 

7.  Same — Purchaser  at  sheriff's  sale. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Bryant  vs.  Langrford,  80 
Cal.  642p  643,  22  Pac.  Rep.  219  (construed  and 
applied  with  other  sections);  Wilholt  vs. 
Lyons,  98  Cal.  409,  414.  38  Pac.  Rep.  826  (re- 
ferred to  with  other  sections);  Watklns  vs. 
Wilholt  (Cal.  Jan.  26,  1894),  86  Pac.  Rep.  646. 
647  (referred  to);  Watklns  vs.  Wilholt,  104 
Cal.  396,  398,  88  Pac.  Rep.  68  (referred  to); 
Sablchl  vs.  Chase,  108  Cal.  81.  86,  87,  41  Pac. 
Rep.  29  (applied  with  other  sections);  Heath 
vs.  Wilson,  189  Cal.  862,  367.  73  Pac.  Rep.  182 
(referred  to  with  other  sections). 

As  to  bond  of  assignee  In  seneml,  see  note 
7  L.   R.  A.    408;    11   L.  R.  A.   862. 

2.  FAILURE  TO  GIVE  BOND— Rlffht  of  ac- 
tion.— Failure  to  give  sufficient  bond  does  not 
affect  validity  of  deed  or  authorize  an  action 
by  asslgrnor  to  set  it  aside. — Wilholt  vs.  Lyons, 
98  Cal.  409,  414.  33  Pac.  Rep.  826. 

S.  Validity  of  deed. — Failure  by  asslgmee  to 
give  bond  as  provided  in  this  section  does  not 


affect  validity  of  deed  given  by  assignor  fur 
benefit  of  creditors  vesting  title  to  property 
In  assignee. — Bryant  vs.  Langford.  80  Cal.  548, 
643,  22  Pac.  Rep.  219. 

4.  Authority  of  oaslgnee. — Assignee  has  no 
authority  to  dispose  of  estate  acquired  by 
deed  from  assignor  for  benefit  of  creditors,  or 
convert  it  to  purposes  of  a  trust,  until  he  has 
given  the  bond  required  by  this  section. — Bry- 
ant vs.  Langford,  80  Cal.  642,  643,  22  Pac.  Rep. 
219. 

B»  Removal  for  fallore. — Assignor  has  his 
remedy  to  have  assignee  removed  from  his  po- 
sition of  trust,  should  he  fall  to  give  the  re- 
quired bond. — Bryant  vs.  Langford,  80  CaL  542. 
643,  22  Pac.  Rep.  219. 

6.  "Who  aro  lBtereated« — ^Assignor  Is  inter- 
ested as  well  as  creditors  in  the  giving  of  bond 
required  by  this  section  and  due  performance 
of  trust  by  assignee. — Bryant  vs.  Langford,  80 
CaL   642,   648,  644,  22   Pac.   Rep.   219. 

7.  Purchaser  at  sherllPa  saie  of  property 
subject  to  deed  of  assignment  for  benefit  of 
creditors  acquires  only  interest  of  assignor, 
and  such  purchaser  cannot  seek  to  have  deed 
of  assignment  set  aside  for  failure  to  file 
sufllcient  bond. — ^Wilholt  vs.  Lyons,  98  CaL  409, 
414,  88  Pac.  Rep.  826. 


§  3468.  CONDITIONS  OF  DISPOSAL  AND  CONVEBSION.  UntU  a  verified 
inventory  has  been  made  and  filed,  either  by  the  assignor  or  assignee,  as  required 
by  the  provisions  of  this  title,  and  the  assignee  has  given  the  bond  required  by  the 
last  section,  such  assignee  has  no  authority  to  dispose  of  the  property  of  the  estate, 
or  any  part  of  it  (except  in  the  ease  of  perishable  property,  which  in  his  discretion 
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he  may  dispose  of  at  any  time,  and  receive  the  proceeds  of  sale  thereof) ;  nor  has 
he  power  to  convert  the  property,  or  the  proceeds  of  any  sale  of  perishable  prop- 
erty, to  the  purposes  of  the  trust. 

[Publication  by  assignee.]  Within  ten  days  after  the  filing  of  his  bond,  the 
assignee  must  commence  the  publication  (and  such  publication  shall  continue  at 
least  once  a  week  for  four  weeks),  in  some  newspaper  published  in  the  county,  or 
city  and  county,  where  the  inventory  is  filed,  of  a  notice  to  creditors  of  the  as- 
signor, stating  the  fact  and  date  of  the  assignment,  and  requiring  all  persons 
having  claims  against  the  assignor  to  exhibit  them,  with  the  necessary  vouchers,  and 
verified  by  the  oath  of  the  creditor,  to  the  assignee,  at  his  place  of  residence  or 
business,  to  be  specified  in  the  notice ;  and  he  shall  also,  within  ten  days  after  the 
first  publication  of  said  notice,  mail  a  copy  of  such  notice  to  each  creditor  whose 
name  is  given  in  the  instrument  of  assignment,  at  the  address  therein  given.  After 
such  notice  is  given,  a  copy  thereof,  with  affidavit  of  due  publication  and  mailing, 
must  be  filed  with  the  county  recorder  with  whom  the  inventory  has  been  filed, 
which  affidavit  shall  be  prima  facie  evidence  of  the  facts  stated  therein. 

[Dividends.]  At  any  time,  or  from  time  to  time,  after  the  expiration  of  thirty 
days  from  the  first  publication  of  said  notice  (provided,  the  same  shall  also  have 
been  mailed  as  in  this  section  provided),  the  assignee  may,  in  his  discretion,  de- 
clare and  pay  dividends  to  the  creditors  whose  claims  have  been  presented  and 
allowed.  No  dividend  already  declared  shall  be  disturbed  by  reason  of  claims  be- 
ing subsequently  presented  and  allowed;  but  the  creditor  presenting  such  claims 
shall  be  entitled  to  a  dividend  equal  to  the  per  cent  already  declared  and  paid, 
before  any  further  dividend  is  made ;  provided,  however,  that  there  be  assets  suf- 
ficient for  that  purpose ;  and  provided,  that  the  failure  to  present  such  claim  shall 
not  have  resulted  from  his  own  neglect,  and  he  shall  attach  to  such  claim  a  state- 
ment, under  oath,  showing  fully  why  the  same  was  not  before  presented. 

When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal  property  of  the 
debtor,  or  a  lien  thereon,  for  securing  the  payment  of  a  debt  owing  to  him  from 
the  debtor,  and  shall  not  have  conveyed,  released,  or  delivered  up  such  security  to 
the  sheriff,  as  provided  for  by  section  three  thousand  four  hundred  and  forty-nine 
of  this  code,  he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  mortgage,  pledge,  or  lien,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  superior  court  of  the  county  in  which  the  assignment  is  made  shall 
direct;  or  the  creditor  may  release  or  convey  his  claim  to  the  assignee  upon  such 
property,  and  be  admitted  to  prove  his  whole  debt. 

[Bight  of  redemption.]  If  the  value  of  the  property  exceeds  the  sum  for  which 
it  is  so  held  as  security,  the  assignee  may  release  to  the  creditor  the  debtor's 
right  of  redemption  thereon  on  receiving  such  excess ;  or  he  may  sell  the  property, 
subject  to  the  claim,  of  the  creditor  thereon ;  and  in  either  case  the  assignee  and 
creditor,  respectively,  shall  execute  all  deeds  and  writings  necessary  or  proper  to 
consummate  the  transaction.  If  the  property  is  not  sold  or  released,  and  delivered 
up,  the  creditor  shall  not  be  allowed  to  prove  any  part  of  his  debt. 

History:    Enacted  March  21.  1872;  amended  March  7,  1889,  SUts.  and  Amdta. 
1889,  p.  83;  March  26,  1895,  Stats,  and  Amdta.  1895,  pp.  84,  85. 

Applied,  eited,  eoastmcd,  referred  to,  etc..  In:  sections);  Wllholt  yb.  Lyons,  98  Cal.  409,  411, 
Bryant  vs.  LAngrford,  80  CaL  542,  648.  22  Paa  88  Paa  Rep.  826  (referred  to  with  other  sec- 
Rep.    219    (construed   and   applied   with    other      lions);  Sablchl  vs.  Chase,  108  CtA.  81.  86.  87.  41 


Pae.  Rep.  29  (applied  with  other  sectione);  Lacy  vm,  Gunii.  144  CaL  Sll,  617.  78  Pac.  Rep. 
Heath  vs.  Wilson,  189  Cal.  862,  867,  78  Pao.  80  (construed  and  applied  with  other  code  eeo- 
Rep.    188    (referred    to    with    other    aections);      tions). 

§  3469.    ACCOUNTINO    OF    ASSIGNEE.    After  six  months  from  the  date  of 

an  assignment  for  the  benefit  of  creditors,  the  assignee  may  be  required,  on  the 

petition  of  any  creditor,  to  account  before  the  superior  court  of  the  county  where 

the  accompanying  inventory  was  filed  in  the  manner  prescribed  by  the  insolvent 

laws  of  this  state. 

History:    Enacted  March  21,  1872;  amended  Febmarj  16,  1883,  Stats,  and 
AmulB.  1883,  p.  3. 

1.  Applied,  cited,  constmed,  referred  to,  etc  4.    Amisaor  as  w^rtr  to  eompcL — Assignor. 

2.  Accounting — Duty  to  account.  by  terms  of  deed  of  assigrnment.  as  well  as  by 

3.  Bame — ^Assignee  Uable  for  neglect.  rule  of  law,  bein^  entitled  to  residue  of  estate 

4.  Same— Assignor  as  party  to  compel.  after    payment    of   debts.   Is    proper    party   to 

5.  Same — Creditors  as  parties  in  suit  for*  come  Into  court  of  equity  for  accounting  and 

6.  Same — Discharge  of  assignment.  for  relief  aerainst  any  breach  of  trust  on  part 

7.  Same— Under  void  assignment.  of  assigrnee. — Carpenter  vs.  Robinson,  1  Holmes 
1.     APPLIED,     CITED,     COlfSTRUBD,  RE-      C.  C  67.  6  Fed.  Cas.  111. 

FERRBD  TO,  etc,   in:    Wilhoit  vs.  Lyons.   98  »•     Credltom  as  partiea  ia  suit  for.r— Assig:nee 

Cal.    409.    412,    S3    Pac.    Rep.    826    (referred   to  and  interested  creditors  are  necessary  parties 

with   other   sections);    Sabichi   va   Chase,   108  in  action  for  accounting.— Carpenter  vs.  Robin- 

Cal.   81.  86.  87.  41  Pac.  Rep.  29   (applied  with  "on.  1  Holmes  C  C.  67,  5  Fed.  Caa.  Ill;   Greene 

other  sections);   Heath  vs.  Wilson.  139  Cal.  862.  vs.   Sissons,    8   Curt.   C   C   171,    10   Fed.   Caa 

367,  73  Pac.  Rep.   182   (referred  to  with  other  1164. 

sections).  6.     Dlscharso    of    aMilKiimeiit.  —  An    assi^rn- 

a.     ACCOUNTINO  —  Duty    to    aecovat.  —  As-  ment   for   benefit  of  creditors   cannot   be   dls- 

Bigrnee  is  bound  to  account,  though  he  may  not  chargred  without  an  accounting  unless  all  cred- 

have    given    bond. — Whitney's   Appeal.    88    Pa.  itors  waive  it— N.  Y.    In   re  Horsfall,   6  Abb. 

St.  600.  N.   C.    298;   In   re   Groencke.    6   Abb.    K.    C.   298 

S.     Aaslgnee  liable  for  aegiect. — Assignee  is  Pa.    In    re  De   Leon.    83    Leg.    Int.    888.      S.   C. 

bound  to  exercise  due  diligence  In  recovery  of  Harth  vs.  Qlbbes.  4  McCord  8. 

accounts  and  is  liable  for  loss  occasioned  by  ^^    ^„^^,    ^^,^     aaalgameat,  — Assignee     ts 

his    own    neglect.--Pingree    vs.    Comstock     85  ^^^^^  ^^  account,  even  though  assignment  be 

Mass.   (18  Pick.)  46;    In  re  Carpenter,  45  Hun  vold.--Oelsse  vs.  Beall,  8  Wis.  880l 
(N.  Y.)  653. 

§3470.  PBOPEBTT  EXEMPT.  Property  exempt  from  execution,  and  insur- 
ance upon  the  life  of  the  assignor,  do  not  pass  to  the  assignee  by  a  general  as- 
signment for  the  benefit  of  creditors,  unless  the  instrument  specially  mentions  them, 
and  declares  an  intention  that  they  should  pass  thereby. 

History:    Enacted  March  21,  1872. 

Applied,  cited,  eonstmed,  referred  to,  etc.,  in:  vs.  Wilson,  139  Cal.  862,  867.  78  Pae.  Rep.  188 

Wilhoit   vs.    Lyons,    98    Cal.    409,    412,    83    Pac  (referred  to  with  other  sections). 

Rep.    325    (referred    to    with    other    sections);  A«  to  property  exempt  from  exeewtieii,  see 

Sabichi  vs.  Chase,  108  Cal.  81.  86,   87,  41   Paa  Code  Civ.  Proc  1 690  and  note. 

Rep.  89   (applied  with  other  sections);    Heath 

§  3471.  COMPENSATION.  The  elected  assignee  or  assignees  for  the  benefit  of 
creditors  shall  be  entitled  to  the  same  commissions  on  assignments  heretofore  and 
hereafter  made  as  are  allowed  by  law  to  the  assignees  in  insolvency,  and  the  assign- 
ment cannot  grant  more.  Such  assignee  or  assignees  shall  also  be  entitled  to  all 
necessary  expenses  in  the  management  of  their  trust. 

History:    Enacted  March  21,  1872;  amended  March  7,  1889,  Stats,  and  Amdta. 
1889,  p.  84. 

1.  Applied,  cited,  construed,  referred  to,  etc.  f erred    to    with    other    sections);     Sabichi    vs. 

2.  Assignee  entitled  to  commissions.  Chase.    108    Cal.    81,    86,    87,    41    Pac    Rep.    89 
1.     Applied,  cited,  constmed,  referred  to,  etc,       (applied  with  other  sections) ;    Heath  vs.  Wil- 

in:    Menke   vs.   Miller,   66   Cal.    628    (construed       ■<>«.  189  Cal.  862.  867,  78  Pac  Rep.  182  (referred 

and    applied    with    ante    9  2274);     Wilhoit    vs.       to  with  other  sections). 

Lyons.   98   Cal.   409,  412,   33   Pac   Rep.   325    (re-  a.     Assignee    entitled    to   eommlaatoBa.  —  As- 
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ACTS    Uf    «OOD    FAITH^IIODIFICATIONS. 
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8isne«  tor  benefit  of  creditors   Is   entitled  to  slffned  property,  and  It  Is  Immaterial  whether 

commissions    for    services    under    asslgrnment  such  commissions  are  tested  by  provisions  of 

containing  no  provision  for  commissions,  but  9  2274  or  {3471  of  Civ.  Code. — ^Menke  vs.  Miller, 

making   provision    for    disposition   of    all    as-  66  Cal.  628. 

§  3472.    ASSIGNEES  PROTECTED  FOB  ACTS  DONE  IN  GOOD  FAITH*  An 

assignee  for  the  benefit  of  creditors  is  not  to  be  held  liable  for  his  acts,  done  in 
good  faith,  in  the  execution  of  the  trust,  merely  for  the  reason  that  the  assign- 
ment is  afterward  adjudged  void. 

History:    Enacted  Mareh  21,  1872. 

1.  Applied,  dted,  eonstnied,  referred  to,  ete. 

2.  Assignee  is  not  liable  for  losses,  when. 

1.  APPLIBD,  CITSD,  C01VSTR17X3D,  RB- 
FERRBD  TOy  etc..  In:  Wllholt  vs.  Lyons,  98 
Cal.  409,  412,  88  Pac.  Rep.  825  (referred  to  with 
other  sections);  Sabichl  vs.  Chase,  108  CaL 
81,  86,  87,  41  Pac.  Rep.  29  (applied  with  other 
sections);  Heath  vs.  Wilson,  189  Cal.  862,  867, 
73  Pac.  Rep.  182  (referred  to  with  other  sec- 
tions). 

As  to  duty  of  trustee  to  render  accoti]it%  see 
ante  9  8469  and  note. 


As  to  oblloratioas  of  trvstecs  In  areBeral^  see 
ante  9  2268  et  seq.  and  notes. 

As  to  tmstees'  rlflrht  to  repaynieBt  out  of 
tmst  propertr  of  expenses,  etc.,  see  ante  9  2273 
and  note. 

2.     ASSIGIVBB  IS  IVOT  lilABIiB  FOR  LOSSBS 

not  occasioned  by  lack  of  grood  faith. — Mich. 
In  re  Joslin,  101  Mich.  499,  60  N.  W.  Rep.  762. 
N.  Y.  In  re  Gerry,  13  Daly  373.  Pa.  In  re 
Breneman,  160  Pa.  St.  494,  24  Atl.  Rep.  688; 
In  re  Schofleld,  167  Pa.  St.  479,  81  AtL  Rep. 
742. 


§  3473.  ASSENT  OF  CBEDITOE  NE0ESSAB7  TO  MODIFICATION  OF  AS- 
SIGNMENT. An  assignment  for  the  benefit  of  creditors  which  has  been  executed 
and  recorded  so  as  to  transfer  the  property  to  the  sheriff,  or  a  transfer  by  the 
sheriff  to  the  elected  assignee  or  assignees  which  has  been  executed  and  recorded, 
cannot  afterwards  be  modified  or  canceled  by  the  parties  without  the  consent  of 
the  assignor  and  of  every  creditor  affected  thereby. 

History:    Enacted  March  21,  1872;  amended  March  7,  1889,  Stats,  and  Amdts. 
1889,  p.  84. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Defeat  of  assignment — By  assignor. 

3.  Same — By  persons  benefited 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Wllholt  vs.  Bryant,  78 
Cal.  268.  266,  20  Pac.  Rep.  661  (referred  to 
with  other  sections);  Wllholt  vs.  Lyons,  98 
Cal.  409,  412.  33  Pac.  Rep.  826  (referred  to 
with  other  sections);  Sabichl  vs.  Chase,  108 
Cal.  81,  86,  87,  41  Pac.  Rep.  29  (applied  with 
other  sections);  Heath  vs.  Wilson,  189  Cal. 
362,  867,  73  Pao.  Rep.  182  (referred  to  with 
other  sections). 


9.     DEFEAT  OF  ASSIGNMENT—By  asaisnor. 

—After  assignee  has  taken  possession  of  prop- 
erty under  asslgrnment  the  title  and  trust  be- 
comes thereby  fixed  and  executed  and  It  Is 
not  in  the  power  of  the  assigrnors  to  defeat  or 
affect  lt.-^Forbe8  vs.  Scannell,  13  Cal.  242,  288. 
See  Connelly  vs.  Peck,  6  Cal.  848,  364. 

8.  By  person  benefited. — Rigrhts  of  person 
for  whose  benefit  transfer  has  already  vested 
cannot  be  affected  by  party  making:  assign- 
ment.— Connelly  vs.  Peck,  6  Cal.  848,  864. 

As  to  acceptanoe  of  tmst  by  one  of  two  or 
more  nMl^nees  beln^  sufficient,  see  Forbes  vs. 
Scannell,  18  Cal.  242,  288. 


S4TII      (aM«> 


KVISAHCB— WHAT    Ifl. 


£DtT.  lY,  Pt.  UI. 


PABT   III. 

NUISANCE. 

Title  L    General  Principles,  §§  3479-3484. 
II.    Public  Nuisances,  §§  3490-3495. 
III.    Private  Nuisances,  §§  3501-3503. 


TITLE  L 

GENEBAL    PBINGIFLES. 


S  3470.  Naisanee,  what. 
S  3480.  Public  nuisance. 
§3481.    Private  nuisance. 


S  3482.    What  la  not  deemed  a  nnisanea. 

S  3483.    Successive  owners. 

S  3484.    Abatement  does  not  preclude  aetion. 


§  3479.  NUISANCE,  WHAT.  Anything  which  is  injurious  to  health,  or  is  in- 
decent or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so 
as  to  interfere  with  the  comfortable  enjoyment  of  life  or  property,  or  unlawfully 
obstructs  the  free  passage  or  use,  in  the  customary  manner,  of  any  navigable 
lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any  public  park,  square,  street,  or 
highway,  is  a  nuisance. 

History:  Enacted  March  21,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873*4,  p.  268;  amended  by  Code  Commission  Act,  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  420,  held  unconstitutional,  see  history,  $4  ante. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Cognate  sections. 

8.  Commissioners'  note. 

4.  Constitutionality  of  statute. 

5.  Duty  accompanying  ownership. 

6.  Findings  of  fact  by  court. 

7.  Highways'—Obstruction  of. 

8.  License  from  city. 

9.  Purpresture  with  reference  to  park. 
10.  Question  of  fact. 

11-20.  Water-rights — Interference  with — ^Fish — 
Mining — Navigability  interrupted — Pol- 
lution— War  department's  permission. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TOy  etc..  In:  Lytle  Creek  Water  Co. 
vs.  Perdew,  66  Cal.  447.  465,  4  Pac.  Rep.  426 
(applied);  People  vs.  Gold  Run  D.  &  Min.  Co., 
66  Cal.  138,  147.  161,  66  Am.  Rep.  80,  4  Pac 
Rep.  1162  (applied);  Shirley  vs.  Rishop,  67 
Cal.  643,  646,  8  Pac.  Rep.  82  (cited);  People 
vs.  Park  &  Ocean  R.  Co.,  76  CaL  166,  160,  18 
Pac.  Rep.  141  (cited);  Car  dwell  vs.  Sacramento 
Co.,  79  Cal.  847,  348,  21  Paa  Rep.  763  (con- 
strued); Ex  parte  Taylor,  87  Cal.  »1,  98,  26 
Pac.  Rep.  268  (referred  to  in  connection  with 
Penal  Code  {9  370,  872);  San  Francisco  vs. 
Buckman,  111  Cal.  26,  SO,  43  Pao.  Rep.  896 
(cited);  People  vs.  Tmckee  !•.  Co.,  116  Cal. 
397.  899,  48  Pac.  Rep.  874,  39  L.  R  A.  681 
(cited);  Los  Angeles  Co.  vs.  Spencer.  126  Cal. 
670.  678,  77  Am.  St.  Rep.  217,  69  Pac.  Rep. 
202  (cited);  Adams  vs.  Modesto,  181  Cal.  601, 
602,  68  Pao.  Rep.  1088  (cited);  Spring  Valley 
W.  Wks.  vs.  Fifleld,  186  Cal.  14,  16,  68  Pac. 
Rep.  108  (applied);  San  Francisco  Sav.  Union 
vs.   R.   O.   R.    Petroleum   A   Min.    Co.,    144   CaL 

*4,  136,  77  Pac.  Rep.  828   (cited  in  opinion  of 


trial  court  quoted);  Woodruff  vs.  North  Bloom- 
fleld  a.  Bl  Co.,  18  Fed.  Rep.  768,  770  (cited). 

9.  COGNATE  SECTION— Nnluiiee  dcflned 
and  actloaa  for. — See  Code  Civ.  Proc  9  731  and 
note. 

As  to  4efliiltioB  for  yvrposes  of  erIaUmal 
proae«QtloB,  see   Penal   Code  |870  and   note. 

Public  health  aad  aafety — Crimes  asalast.^ 
See  Penal  Code  9S  368-402%  and  notes. 

S.  COMMISSIONERS'  NOTE  cites,  upon  what 
constitutes  nuisance,  in  addition  to  numerous 
foreign  cases,  following:  Ounter  vs.  Geary, 
1  Cal.  462;  Surocco  vs.  Geary,  8  CaL  69,  68 
Am.  Dec.  385;  Ramsay  vs.  Chandler,  8  CaL  90; 
Tuolumne  W.  Co.  vs.  Chapman,  8  Cal.  392: 
Parke  vs.  Kilham.  8  CaL  77,  68  Am.  Dec.  310; 
People  vs.  Davidson,  80  Cal.  879;  El  Dorado 
Co.  vs.  Davison,  80  Cal.  620;  Carson  vs.  Cen- 
tral R.  Co.,  86  CaL  325;  Yolo  Co.  va.  Sacra- 
mento,  36  Cal.  198. 

Bees  as  nuisaBces. — See  note  by  M.  If.  Mann, 
62  L.  R.  A.  138,   184. 

Botmdarlcs— RlflThts    of   adjoiataflr   owaers. — 

See  ante  S9  829-834  and  notes. 

Brlek  IcIIbs  aa  Bulsaaees. — See  note  10  Am. 
Rep.  674-676. 

Charch  bells  aa  Balsaaees. — See  note  48  Am. 
Rep.   622-626. 

DIstarblBff  pablle  ehvrch  satherlB^  by 
slBslBflr* — See  note  18  Am.  St.  Rep.  896. 

FBtvro  daaiases. — See  note  by  Hon.  Guy  C. 
H.  Corliss,  86  Alb.  L.  J.  84,  reproduced  in  part 
as  note  69  Am.  Rep.  861,  869. 

Honsca  daBs«roiia  to  llvosy  healthy  ete.*  of 
Belflrhbors  as  BvlaaBces* — See  note  44  Am.  Rep. 
Ill,  112. 
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House*  of  lU-taflM  mm  aiifaiuicoa. — Seo  note 
48  Am.  Rep.  274-278. 

Lateral    and    avblaceat    aopport* — See    ante 

9  832  and  note. 

Llqaor  avlaaBeca. — See  note  14  Am.  St.  Rep. 
464. 

IVolaaaeeay  what  are. — See  note  by  Robert 
Desty,  9  L.  R.  A.  711-717. 

Sewer  la  aelflrbborhood  of  plalatllPa  land* — 
See  post  9  8493  and  note  par.  18. 

Slaoflrbter-hoaae. — See  post  8  3498  and  note 
par.  19. 

Slaaflrbter-honaes  as  Bolsanees. — See  note  by 
Itobert  Desty,  13  L.  R.  A.  321»  322. 

Stable*  as  Bolsaaeea. — See  note  32  Am.  Rep. 
141-143. 

4.  CONSTITUTIONAIi  LA1¥.— Power  of  leg- 
islature to  declare  that  to  be  nuisance  which 
Is  such  In  fact  is  beyond  question. — Los  An- 
sreles  Co.  vs.  Spencer,  126  Cal.  670,  673,  77  Am. 
St.  Rep.  217,  69  Pac.  Rep.  202  (upholdingr  Stats. 
1881,  p.  80,  and  amendments  thereto  for  abate- 
ment and  removal  of  insect  pest  nuisance  in 
orchards). 

See  note  23  Am.  Rep.  818,  218. 

6.  DUTY  ACCOMPANYING  OWNERSHIP  of 

every  species  of  property  is  so  to  use  it 
that  it  shall  not  abuse  rigrhts  of  other 
recognized  owners. — People  vs.  Qold  Run  D.  & 
Min.  Co.,  66  Cal.  138,  161,  66  Am.  Rep.  80,  4 
Pac.  Rep.  1162. 

«.  FINDINGS  OF  FACT  BT  COURT  upon 
which  injunction  Is  allowed  must  fill  measure 
furnished  by  this  section. — Spring:  Valley  W. 
Wks.  vs.  Flfleld,  136  Cal.  14,  16.  68  Pac.  Rep. 
108  (flndlnff  that  drainagre  "may  pollute  waters 
of  said   reservoir"   Insufflcient). 

7.  HIGHTITATS-^Obsiractloii  of.— See  post 
8  3480  and  note  par.  4,  and  9  3498  and  note 
pars.   6-10. 

ObstmctlBflr  street  or  lUffhway. — See  notes 
38  Am.  Rep.  127;  16  Am.  St.  Rep.  209. 

5.  LICBNSB  FROM  CITY  does  not  Justify 
creation  of  nuisance,  e.  g.  license  to  erect  and 
maintain  steam  engine  is  not  authority  to 
impair  rlgrhts  of  others  by  emission  of  smoke, 
etc. — Sullivan  vs.  Royer,  72  Cal.  248,  261,  1  Am. 
St  Hep.  61,  13  Pac.  Rep.  666. 

9.  PURPRBSTURE2  IVITH  RBFBRBNCB  TO 
PARK  may  or  may  not  be  nuisance,  but  if  it 
unlawfully  obstructs  the  free  pa8sa8:e  or  use 
in  the  customary  manner  of  such  park  by  the 
public  it  is  a  nuisance,  and  may  be  abated 
as  such  by  a  court  of  equity. — People  vs.  Park 
&  Ocean  R.  Co.,  76  Cal.  166,  161,  18  Pac  Rep. 
141. 

Porpresturesy  what  are,  and  remedies  for 
their  abatemeBt. — See  mono8:raphic  note  69 
Am.   St.  Rep.   271,  281. 

10.  <iaestioB  of  fact. — Whether  or  not  an 
encroachment  upon  a  public  or  private  right 
is  nuisance  is  question  of  fact  to  be  determined 
by  Jury  or  by  court  sittingr  as  such. — People 
vs.  Park  &  Ocean  R.  Co.,  76  Cal.  166,  161.  18 
Pac.  Rep.  141.  See  Blanc  vs.  Klumpke,  89 
Cal.  166;  People  vs.  Davidson,  30  Cal.  879,  888; 
Requena  vs.  Los  Angeles,  46  Cal.  66. 

See  note  13  Am.  St.  Rep.  896. 

11.  WATER — AppropriatioB  aad  dlverslOB  of 
to  injury  of  others  entitled  thereto  constitutes 
nuisance  which  will  be  enjoined. — L»ytle*  Creek 

C.  C— 146. 


Water  Co.  vs.  Perdew,  66  Cal.  447,  466.  4  Pac. 
Rep.  426.  See'  Waring  vs.  Crow,  11  Cal.  366; 
Hillman  vs.  Newington,  67  Cal.  66,  62;  Monte- 
cito  Valley  W.  Co.  vs.  Santa  Barbara,  144  Cal. 
678,  77  Pac.  Rep.  1118. 

12.    DeflBltloB     of    ^^Bavigable    streams"     is 

such  merely  as  to  include  streams  such  as  have 
been  declared  navigable  by  legislature  or  are 
generally  navigable  in  fact — that  is  to  say, 
during  ordinary  stages  of  water — and  streams 
which  have  been  in  effect  declared  to  be  non- 
navigable  are  not  included. — Cardwell  vs. 
Sacramento  Co.,  79  Cal.  847,  349,  21  Pac.  Rep. 
768. 

18.  Fish — iBterfereaee  with. — See  post  9  3480 
and  note  pars.  13-16. 

14.  iBterfereaoe  with  BavliratloB  consisting 
of  unauthorized  Intrusion  upon  water  high- 
way, for  purposes  unconnected  with  navigation 
or  passage,  constitutes  nuisance. — People  vs. 
Gold  Run  D.  &  Min.  Co.,  66  Cal.  138,  147,  66 
Am.  Rep.  80,  4  Pac  Rep.  1162.  See  People  vs. 
Oakland  W.  F.  Co.,  118  Cal.  234,  50  Pac.  Rep. 
806;  Shirley  vs.  Benicia,  118  Cal.  844,  60  Pac. 
Rep.  404  (wharf  interfering  with  abutting 
owner);  People  vs.  Russ,  182  Cal.  102,  64  Pac. 
Rep.  111. 

Navigable  waters^  remedies  for  obstmctloB 
of. — See  monographic  note  67  Am.  St.  Rep. 
698-701. 

ObstruetloB  to  BsvlgatloB  as  BUlssBce. — See 
note  by  Robert  Desty,  4  L.  R.  A.  209. 

15.  MalateaaBee  of  wharf  in  disregard  of 
private  rights  and  to  irreparable  injury  of 
private  property  of  others  constitutes  nuisance. 
— Shirley  vs.  Bishop,  67  CaL  648,  646.  8  Pac. 
Rep.  82.  See  Blanc  vs.  Klumpke,  29  Cal.  156, 
169. 

19.  MlBlBg  operatlOBs  whleh  result  1b  deposit 

of  debris  in  stream  and  raising  of  bed  and 
channel  so  as  to  cause  land  on  either  side  of 
stream  in  times  of  flood  to  be  covered  with 
water  and  debris  constitute  nuisance. — Tuba 
Co.  vs.  Kate  Hayes  Min.  Co.,  141  Cal.  360,  362, 
363,  74  Pac.  Rep.   1049. 

IT.  Compares  Jacob  vs.  Day,  111  Cal.  571, 
678,  44  Pac.  Rep.  243  (wherein  complaint  was 
not  made  of  deposit  of  debris  upon  plaintiff's 
land,  but  objection  was  made  to  transportation 
thereof  by  ditch  across  such  land). 

MlBlBg  operatloBS  regarded  as  Buisances.-- 
See  note  63  Am.  Dec.  98-100. 

18.  PoUutloB  of  water  in  such  manner  as 
to  injuriously  affect  rights  of  others  in  stream 
constitutes  nuisance. — People  vs.  Elk  River  M. 
&  L.  Co.,  107  Cal.  214.  220,  48  Am.  St.  Rep.  121. 
40  Pac.  Rep.  486.  See  Miller  vs.  Highland 
Ditch  Co.,  87  Cal.  480,  22  Am.  St.  Rep.  254,  26 
Pac.  Rep.  660;  Bo  wen  vs.  Wendt,  103  Cal.  236, 
238,  87  Pac  Rep.  149;  WoodrufT  vs.  North 
Bloomfleld  O.  M.  Co.,  18  Fed.  Rep.  763  (case 
arising  in  California). 

CastlBg  water  ob  laad. — See  note  by  Robert 
Desty.  10  L.  R.  A.  264. 

Deposit  of  debris  1b  streaBi« — See  note  80 
Am.  St.  Rep.  661,  664. 

PollBtloB  of  water  mm  BulssBce. — See  note  48 
Am.  Rep.  194,  196. 

10.  Same — ^PobbI  Code,  provlsioBS  of  with 
respect  to  pollution  of  waters   la  inapplicable 
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to  oivll  action  where  abatem<fnt  of  nuisance  is 
sougrbt,  but  court  must  be  ffulded  solely  by 
this  section. — Spring  Valley  Water  Wks.  vs. 
FIfleld,  136  CaL  14.  16,  68  Pac.  Rep.  108. 

As  to  putting  dead  wilmalsy  etc.,  Ib  stveets, 
rlTeiw,  ct&y  see  Penal  Code  9  874  and  note. 


20b  "Wmr  departmcBt^  permiaaloa  to  erect 
obstructions  does  not  justify  deprivation  of 
private  property  rights. — San  Francisco  Sav. 
Union  vs.  R.  G.  R.  Petroleum  &  Min.  Co..  144 
Gal.  134,  140.  77  Pac.  Rep.  823. 


§  3480.  PUBLIC  NUISANCE.  A  public  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community  or  neighborhood,  or  any  considerable  number  of 
persons,  although  the  extent  of  the  annoyance  or  damage  inflicted  upon  individ- 
uals may  be  unequal. 

History:    Enacted  March  21,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  268. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Abatement  of  public  nuisance. 

3.  Cognate  sections. 

4.  Highways,  obstruction  of* 

5.  Insect  pests  in  orchards. 

6.  Licenso  from  city. 

7.  Lapse  of  time. 

8.  Private  person  may  sue,  when. 

9.  Purprestures  with  reference  to  park. 

10.  Question  of  fact. 

11.  Sic  utcre  tuo,  etc. 

12.  Slaughter-house. 

13-15.  Water-rights — Interference  with  fish  and 
navigation. 

1.  APPLIBD,  CITESD,  COBTSTRUEDy  RB- 
FCUIRKD  TO,  etc.,  in:  People  vs.  Gold  Run  D. 
&  Min.  Co.,  66  Cal.  188,  147,  66  Am.  Rep.  80, 
4  Pac.  Rep.  1162  (cited);  Lind  vs.  San  Luis 
Obispo,  109  Cal.  340.  843,  42  Pac.  Rep.  487 
(referred  to  in  opinion  of  trial  court  quoted); 
San  Francisco  vs.  Buckman,  111  Cal.  26,  SO, 
48  Pac.  Rep.  396  (cited);  People  vs.  Truekee 
L.  Co.,  116  Cal.  397,  399.  48  Pac.  Rep.  874,  89 
L.  R.  A.  681  (cited) ;  Los  Angeles  Co.  vs.  Spen- 
cer. 126  Cal.  670,  673,  77  Am.  St.  Rep.  217. 
69  Pac.  Rep.  202  (cited);  Woodruff  vs.  North 
Bloomfleld  G.  Mi  Co..  18  Fed.  Rep.  768,  770 
(cited). 

2.  ABATEMENT  OF  PUBLIC  IVUISANCE.^ 
See  post  99  8494,  8496  and  notes. 

8.  Connate  •ectloa  —  NalMtnee  deflned  and 
actions  for. — See  Code  Civ.  Proc.  9  731  and 
note. 

Publlo  health  and  safety — Crime*  asatn«t«— 
See  Penal  Code  99  368-402%L  and  notes. 

Municipal  control  over  public  nuisance  upon 
pnbllc  streets  and  hlKhvraya  created  by  street 
railroads  and  other  electrical  companies* — See 
monogrraphlc  note  by  Ernest  Watts,  39  L. '  R. 
A.    609-621. 

Maniclpal  po^vrer  ■•  to  nnlsanees  affeetlnff 
pnbltc  morals,  decen<^y  peace,  and  sood  order. 
— See  monographic  note  by  Ernest  Watts.  89 
L.   R.   A.  520-528. 

Municipal  power  over  nvlsance  niiecting 
safety,  health,  and  personal  comfort.  —  See 
monogrraphic  note  by  Ernest  Watts,  88  L.  R.  A. 
305-336. 

Smoke — Municipal  control  over,  m  public 
nuisanco.  —  See  monographic  note  t>y  Ernest 
Watts,  39  L.  R.  A.  651-554. 

4.  HIGHlkVAYS,  OBSTRUCTION  OF,  consti- 
tutes public  nuisance. — Lewiston  T.  Co.  vs. 
Shania  &  W.  W.  R.  Co..  41  Cal.  562,  664;  Sis- 
kiyou L.  &  M.  Co.  vs.  Rostel,  121  Cal.  511.  618, 


68  Pac  Rep.  1118.  See  Crowley  vs.  Davis,  63 
Cal.  460;  Marini  vs.  Graham,  67  Cal.  130,  7 
Pac.  Rep.  442;  Hoffan  vs.  Central  Pac  R.  Co.,. 
71  Cal.  S3,  86,  11  Pac  Rep.  876;  People  vs. 
Beaudry,  91  Cal.  213,  27  Pac  Rep.  610;  Taylor 
vs.  Reynolds,  92  CaL  673.  28  Pac  Rep.  688; 
Vanderhurst  vs.  Tholcke,  113  Cal.  147,  150,  4» 
Pac  Rep.  266,  85  !•.  R.  A.  267;  Sierra  vs.  But- 
ler, 136  CaL  647,  69  Pac  Rep.  418. 

Hlfl:h%vay  ohstrncted.  —  See  post  §3493  and 
note  pars.  6-10. 

Municipal  power  over  nuisance  affectlnip 
highways  and  waters. — See  monogrraphic  note 
by  Ernest  Watts.  39  L.  R.  A.  649-685. 

6.  Insect  pests  In  orchards  are  public  nui- 
sances, witbin  police  power  of  state. — Los  An- 
greles  Co.  vs.  Spencer,  126  Cal.  670,  673.  77  Am. 
St.  Rep.  217,  69  Pac  Rep.  202. 

As  to  constitutionality  of  statute,  see  ante 
S  3479  and  note  par.  4. 

6.  License  from  city. — See  ante  S  3479  and 
note  par.  8. 

7.  Lapse  of  time  does  not  lesnllse  public 
nulsan€«. — See  post  9  3490  and  note. 

8.  Private  peraou  may  maintain  action, 
when. — See  post  I  3493  and  note. 

••     Purprestures    with   reference    to    park. — 

See  ante  |  8479  and  note  par.  9. 

Injunctions  aaralnst  purprestures  and  nui- 
sances.^— See  note  36  Am.  St.  Rep.  673,  674. 

10.  (Question  of  fact. — See  ante  S  3479  and 
note  par.  10. 

11.  SIC  UTBRB  TUO,  ETC.,   APPLIKS,  and 

One  may  not  create  public  nuisance  upon  bis 
own  land. — People  vs.  Russ.  132  Cal.  102,  105r 
64  Pac.  Rep.  111. 

12.  Slauirbter-house.  —  See  post  9  3493  and 
note. 

18.     WATfiRd.  —  Interference    with    ftsh    by 

pollution  of  stream  witb  noxious  and  deleteri- 
ous matters  constitutes  public  nuisance. — Peo- 
ple vs.  Truekee  !•.  Co.,  116  Cal.  397,  399,  48  Pac. 
Rep.  374,  89  L.  R.  A.  681.  See  Ex  parte  Maier, 
103  Cal.  476,  4S3,  42  Am.  St.  Rep.  129.  37  Pac. 
Rep.  402;  People  vs.  Elk  River  M.  &  L.  Co., 
107  Cal.  214,  219,  48  Am.  St.  Rep.  121.  40  Pac. 
Rep.  486. 

14.  Navigability    of    water    Immaterial,    as 

right  to  take  flsh  exists  as  to  all  waters  lands 
underlying  which  not  in  private  ownership. — 
People  vs.  Truekee  L.  Co.,  116  Cal.  897.  400. 
401,  48  Pac  Rep.  874.  89  L.  R.  A.  581. 

15.  Navlaratloa  Interfered  with  by  intrusions 
upon*  water  highway,  nuisance  Is  public  one. — 
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People  vs.  Gold  Run  D.  &  Mln.  Co.,  66  Cal.  13S»  A«  to  InterfereBce  wlUi  water-rlarht*  as  nvl- 

147,  66  Am.  Rep.  80,  4  Pac.  Rep.  1152.  MUKce,  see  ante  }  8479  and  note. 

§  3481.    PRIVATE  NXTISANOE.     Every  nuisance  not  included  in  the  definition 
of  the  last  section  is  private. 

History:    Enacted  March  21,  1872. 

§  3482.    WHAT  IS  NOT  DEEMED  A  NUISANCE.    Nothing  which  is  done  or 
maintained  under  the  express  authority  of  a  statute  can  be  deemed  a  nuisance. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  License  from  city. 

3.  Obstruction  of  street. 
4, 5.  Sewer  erected  by  city, 

6.  Statute  intended  to  avert  or  obviate  nui- 

sance. 

7.  Validity  of  statute  essential. 

8.  War  department's  permission. 

1.  APPLIED,  CITBD,  CONSTRITBDy  RB- 
FBRRED  TO,  etc.,  in:  Pasadena  vs.  Stimson, 
91  Cal.  238,  266,  27  Pac.  Rep.  604  (applied); 
Woodruff  vs.  North  Bloomfleld  G.  M.  Co.,  18 
Fed.  Rep.  763,  779  (cited). 

2.  License  from  city. — See  ante  9  8479  and 
note  par.  8. 

8.  Obatm<^lon  of  street  which  is  legralized 
by  board  of  supervisors  is  not  nuisance. — 
Marinl  vs.  Graham,  67  Cal.  180,  138,  7  Pao. 
Rep.  442. 

4.  SE2WBR  ERBCTBD  BY  CITY  such  as 
Code  Civ.  Proc.  91238  contemplates  cannot  be 
nuisance  in  strict  sense  of  term,  althougrh  It 
may  occasion  loss  or  Injury  to  others  for  which 
they  would  be  entitled  to  compensation  under 


familiar  principles  ffovernlngr  exercise  of  right 
of  eminent  domain. — Pasadena  vs.  Stimson.  91 
Cal.  238,  266,  27  Pac  Rep.  604. 

5.  Comparet  Lind  vs.  San  Luis  Obispo,  109 
Cal.  840,  342,  42  Pac.  Rep.  437  (wherein  de- 
posits of  offensive  sewage  matter  were  made 
upon  plaintiff's  land). 

6.  statute:  INTE3NDBD  TO  AVE»,T  OR 
OBVIATB  NUISANCES,  i.  e.  to  devise  and  carry 
out  plan  by  which  no  nuisance  would  be  cre- 
ated, is  consistent  with  continuance  of  laws 
and  remedies  relating  to  nuisances,  and  is  not 
limitation  upon  right  to  injunction. — Woodruff 
vs.  North  Bloomfleld  G.  M.  Co.,  18  Fed.  Rep. 
768,  782  (case  arising  in  California). 

Nviaaiiee  eauaed  by  deposit  of  debris  not 
antboriaed  by  learUilation. — ^See  note  30  Am.  St. 
Rep.  666,  666. 

7.  VALIDITY  OF  STATUTES  IS  ESSENTIAL 

in  order  to  render  enactment  applicable. — 
Woodruff  vs.  North  Bloomfleld  G.  M.  Co.,  18 
Fed.  Rep.  763,  779  (case  arising  in  California). 

&  "War  department's  permission. — See  ante 
9  8479  and  note  par.  20. 


§  3483.  SUCCESSIVE  OWNEBS.  Every  successive  owner  of  property  who. 
neglects  to  abate  a  continuing  nuisance  upon,  or  in  the  use  of,  such  property,  ere- 
ated  by  a  former  owner,  is  liable  therefor  in  the  same  manner  as  the  one  who 
first  created  it.  History:     Enacted  March  21, 1872. 


1.  Applied,  cited,  construed,  referred  to,  ete. 

2.  After  reversion  is  purchased. 

3.  Commissioners'  note. 

4.  Notice  to  successor  in  ownership. 

5.  Purchaser  of  reversionary  interest. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Pierce  vs.  German  Sav. 
Sc  L.  Soc,  72  Cal.  180,  182,  1  Am.  St.  Rep.  46, 
13  Pac.  Rep.  478  (cited);  Castle  vs.  Smith  (Cal. 
March  28,  1894),  36  Pac.  Rep.  869,  861  (con- 
strued). 

.  2.  AFTE».  REVERSION  IS  PURCHASED  if 
nuisance  be  created  by  occupier,  reversioner 
incurs  no  liability,  yet  if  there  were  only  ten- 
ancy from  year  to  year,  or  any  short  period, 
and  landlord  desired  to  renew  tenancy  after 
tenant  had  erected  nuisance,  that  would  make 
landlord  liable. — ^Rex  vs.  Pedly,  1  Ad.  &  B. 
822,  827.  28  Eng.  C.  L..  220,  40  Rev.  Rep.  444 
(cited  with  approval  in  Plt^rce  vs.  Germdh  Sav. 
&  L.  Soc,  72  Cal.  180,  182,  1  Am.  St.  Rep.  46, 
13  Fac.  Rep.  478). 

'  Grantee's  liability  for  nuiSanee«^^See  note  84 
Am.   St   Rep.    267. 

lilnblllty  of  ereator  of  nuisance  as  affected 
br  alienation. — See  note  14  Am.  Dec.  886-341. 


UablUty  of  landlord  and  lessee  respectively 
for  nuisance  on  premises. — See  note  34  Am.  St. 
Rep.  267. 

8.  COMMISSIONERS'  NOTE,  after  referring 
to  Brown  vs.  Wood  worth,  6  Barb.  (N.  Y.)  650, 
as  holding  that  action  against  alienor  alone 
for  keeping  up  and  continuing  nuisance  erected 
by  his  grantor  was  unknown  at  common  law, 
says:  "In  this  respect,  however,  the  text 
changes  the  common-law  rule.  It  is  sufficient 
to  show  the  nuisance  was  caused  by  authority 
of  the  defendant,  or  that,  having  acquired  the 
title  to  the  land  after  the  nuisance  was  erected, 
he  has  continued  it." 

4.  NOTICE  TO  SUCCESSOR  IN  OTITNER- 
SHIP. — Owner  who  creates  nuisance  is  pre- 
sumed to  have  notice  that  it  is  nuisance,  there- 
fore is  held  liable  without  notice;  whereas  no 
such  presumption  is  indulged  against  his  suc- 
cessor. Consequently  notice  to  successor  must 
be  proved,  else  he  would  be  held  liable  in 
different  manner  from  owner  who  created  nui- 
sance, as  well  as  for  different  cause. — Castle 
vs.  Smith  CCal.  March  28,  1894),  86  Pac.  Repi 
869,  861. 

Notice  to  svccessfvo  owner. — See  note  14  Am. 
Dea   838-841. 
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T1BRB8T  in  land  who  with  fuU  knowledsa  of  Bar.  ft  L.  8oa»  72  CaL  ISO.  18X  1SS»  1  Am.  St. 

oxlstanea  of  nuisance  receives  rents  therefor  Rep.  45,  IS  Fao.  Rep^  47S. 
from  tenant  In  possession  thereby  voluntarily 

§3484.    ABATEMENT  DOES  NOT  PBEOLUDE  ACTION.    The  abatement- of 
a  nuisance  does  not  prejudice  the  right  of  any  person  to  recover  damages  for  its 

past  existence.  History:   Enacted  March  21, 1872. 


1.  Cbmmisaioners'  note. 

tm  Subsequent  remedy  of  evil. 

1.  Commlsaioaera'  n^to  cites  amonff  other 
authorities  CaU  va.  Buttrlck,  68  Mass.  (4  Gush.) 
S4S. 


2.  Snbseqnent  remedy  of  evil  complained  of 
since  commencement  of  action  does  not  inter- 
fere with  riffht  to  recover  damages  for  injuries 
sustained  previously. — Tuebner  vs.  California 
Street  R.  Co.,  SS  CaL  171»  175»  4  Pao.  Rep.  1162. 


TITLE  n. 

PUBLIC  NTJISANCE& 


1 8490.    Lapse  of  time  does  not  legalize. 
(  3491.    Remedies  against  public  nuisance. 
(3492.    How  regulated. 


8498.    Remedies  for  public  nuisance. 
§  3494.    Action. 
S  3495.    How  abated. 


§  3490.    LAPSE  OF  TDIE  DOES  NOT  LEGALIZE.     No  lapse   of  time   can 
legalize  a  public  nuisance,  amounting  to  an  actual  obstruction  of  public  right. 

History:    Enacted  March  21,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Common  law  dodared. 

3.  Definition  of  public  nuisance. 

4.  Pica  of  statute  of  limitations. 

6.  Private  party  sustaining  special  injury. 

1.  APPLIBUDy  CITfiSDy  COBTSTRCBDy  RB- 
FBRRBD  TO»  etc.,  in:  People  vs.  Oold  Run  D. 
Sk  Min.  Co.,  66  Cal.  1S8,  162,  66  Am.  Rep.  80, 
4  Paa  Rop.  1162  (cited);  Bowen  vs.  Wendt, 
108  Cal.  236,  288.  87  Paa  Rep.  149  (cited); 
Cloverdale  vs.  Smith,  128  CaL  280,  236.  60  Pao. 
Rep.  861   (applied). 

2.  COMMON  LAW  DBCI^ARfBDf  doctrine 
beinff  elementary  that,  as  agrainst  public  nui- 
sance, however  long  contained,  state  is  bound 
to  protect  people. — ^People  vs.  Gold  Run.  D.  & 
Min.  Co.,  66  Cal.  188,  162,  66  Am.  Rep.  80,  4  Pac. 
Rep.  1162;  Bowen  vs.  Wendt,  108  Cal.  236,  238, 
87  Pac.  Rep.  149;  Cloverdale  vs.  Smith.  128  Cal. 
280,  236,  60  Pac  Rep.  861.  See  People  vs. 
Stratton,  26  Cal.  242;  Yolo  Co.  vs.  Sacramento, 
S6  CaL  198;  Hoadley  vs.  San  Francisco,  60  CaL 


266,  275;  Sacramento  Co.  vs.  Central  Pac.  R. 
Co..  61  Cal.  250;  Sz  parte  Taylor,  87  CaL  91, 
86   Pac  Rep.   268. 

See  note  48  Am.  Rep.  84-88. 

Custom  emmmat  vtve  rli^t  to  deposit  debris 
la  stream. — See  note  80  Am.  St.  Rep.  656. 

Laches  la  objcettiis  to  aiilaaaoe. — See  note 
60  Am.  Rep.  117-119. 

8.  Deflnltloa  of  pablle  anlsanoe. — See  anto 
I  8480  and  note. 

4.     PLBA    OF    STATUTB    OF    LIMITATIOirS 

is  without  avalL — Cloverdale  vs.  Smith,  118 
CaL  230,  235.  60  Pac  Rep.  861.  See  Ex  parte 
Taylor,  87  Cal.  91,  26  Pac  Rep.  268. 

Statute  of  llmltatloaa  Im  aetloaa  f«r  aal- 
saacca. — See  monographic  note  20  Am.  St.  Rep. 
176-179. 

8.  PRIVATE  PARTY  SUSTAINIIVQ  SPECIAL 
INJURY  in  consequence  of  public  nuisance 
cannot  be  affected  by  any  prescriptive  rigrht  to 
maintain  such  nuisance. — Bowen  vs.  Wendt,  108 
CaL  236,  238,  87  Pac  Rep.  149. 


§  3491.    EEMEDIE8   AGAINST   PUBUO  NUI8AN0E.    The  remedies  against 
a  public  nuisance  are: 

1.  Indictment  or  information; 

2.  A  civil  action;  or. 

8.  Abatement. 

History:  Enacted  March  21, 1872;  amended  March  2, 1880,  Code  Amdts.  1880 
(C.  a  pt)  p.  1. 


1*    Applied,  eltedy  coastraed,  referred  tm,  eto.*  9.    Meaaaro  of  daaiagea   far   a«laaj 

In:    Woodruff  vs.  North  Bloomfleld  Gk  M.  Co.*      Jackson  vs.  Keil,  18  Colo.  878,  88  Pao.  Rep.  iS4. 
18  Fed.  Rep.  768»  781  (cited).  IS  Am.  St.  Rep.  809  note. 
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§  8492.    HOW  BEOXTLATED.    The  remedy  by  indictment  or  information  is  reg- 
ulated by  the  penal  code. 

History:    Enaettd  liar«h  21,  1872;  amended  March  2,  1880,  Code  Amdts. 
1880  (G.  G.  pt)  p.  1. 

Covamte  ■•etioas  to  whioli  referenoe  Is  here  made  are  Penal  Code  fi  870-874. 

§  3493.    REMEDIES  FOE  PUBLIC  NUI8AN0E.    A  private  person  may  main- 
tain an  action  for  a  public  nuisance,  if  it  is  specially  injurious  to  himself,  but  not 

otherwise.  History:   Enacted  March  21,  1872. 

1.  Applied,  dted.  eonstmed,  referred  to,  etc. 

2.  Common  law  declared. 

3.  Complaint  must  allege  special  damage. 

4.  County  as  property-owner. 

5.  Difference  u  degree,  but  not  in  kind. 
8-10.  Highway  obstructed — ^Action  by  county — 

More  than   trespass  committed — Special 
injury  suffered. 

11.  Indefinite  number  of  persons  injured  im- 

material. 

12.  Littoral  and  riparian  proprietor. 

13.  Mandamus. 

14.  Pollution  of  stream. 

15.  Prescriptiye  right  to  maintain  public  nni* 

sance  no  defense,  when. 

16.  Proprietary  rights  injured. 

17.  Belator  not  necessary,  when. 

18.  Sewer  constitutes  private  nuisance,  when. 

19.  Slaughter-house  as  nuisance. 

20.  Smoke  invading  private  residence. 

1.  APPLIED,  CITBD,  COBTSTRUKD,  '  RB- 
FBRRED  TO,  etc..  In:  Payne  vs.  McKinley,  54 
Cal.  682,  583  (cited);  Bby  vs.  School  Trustees 
Red  Bank  School  Dlst,  87  Cal.  166,  176,  25 
Pac.  Rep.  240  (referred  to);  Gardner  vs.  Stroe- 
ver,  89  Cal.  26,  29»  26  Pac  Rep.  618  (cited); 
Bowen  vs.  Wendt,  108  Cal.  236,  238,  87  Pac. 
Rep.  149  (applied);  Helm  vs.  McClure,  107  C^al. 
199,  206,  40  Pao.  Rep.  487  (applied);  Lind  vs. 
San  Luis  Obispo,  109  Cal.  340,  348,  42  Pac.  Rep. 
487  (applied);  Siskiyou  L.  &  M.  Co.  vs.  Rostel, 
121  CaL  511,  618,  53  Paa  Rep.  1118  (dppUed); 
Sprinff  Valley  W.  Wks.  vs.  Fifleld,  136  Cal.  14, 
16,  68  Pac.  Rep.  108  (cited);  Yuba  Co.  vs.  Kate 
Hayes  Min.  Co.,  141  Cal.  360,  363.  74  Pac.  Rep. 
104D  (applied);  San  Francisco  Sav.  Union  vs. 
R.  G.  R.  Petroleum  &  Min.  Co.,  144  Cal.  134, 
139,  77  Pac  Rep.  823  (cited);  Woodruff  vs. 
North  Bloomfield  G.  M.  Co.,  18  Fed.  Rep.  763, 
781   (cited). 

2.  COMMON  IjAWDBCLARBD I  section  beinff 
statement  of  mere  elementary  principle. — 
Payne  vs.  McKinley,  64  Cal.  532,  538;  San  Jose 
Ranch  Co.  vs.  Brooks,  74  Cal.  468,  465,  16  Pac. 
Rep.  250;  Gardner  vs.  Stroever,  89  Cal.  26,  29, 
26  Pac.  Rep.  618.  See  People  vs.  Davidson.  30 
Cal.  879,  383;  Aram  vs.  Schallenberser,  41  Cal. 
449,  450;  George  vs.  Northern  Pac  T.  Co.,  50 
Cal.  589;  Bisley  vs.  Nunan,  58  Cal.  403;  Keyes 
vs.  Little  York  G.  W.  &  W.  Co.,  53  Cal.  724; 
People  vs.  Gold  Run  D.  St  Min.  Co.,  66  Cal. 
138,  56  Am.  Rep.  80.  4  Pac  Rep.  1152;  People 
vs.  Park  &  Ocean  R.  Co..  76  Cal.  156,  18  Pac 
Rep.  141. 

laeoBTenicnce  no  grounA  for  refaalnar  to  «■« 
lolB  nnlawiee. — See  note  30  Am.  St.  Rep.  657. 

lajnnctlons  agralBst  pvrpreatores  and  niil« 
Mineea. — See  note  36  Am.  St.  Rep.  678,  674. 


Injonctlonn   Mra<nst  threatened  nnisancea. — 

See  note  78  Am.  Dec  118-116. 

Joinder  of  parties  plaintiff  and  defendant  In 
action  to  abate  nvlaance. — See  note  71  Am.  Dec 
Sll-816. 

Private  action  for  public  nvlaance — See  mon- 
osrraphic  note  81  Am.  Dec  182-185. 

PHrate  penon  nuiy  ane  to  restrain  pvbllo 
nvlaance,  when.— See  note  80  Am.  St.  Rep.  554, 
655. 

RlflTbt  of  action  la  caao  of  nvlaance.  —  See 
note  by  Robert  Desty,  4  L.  R.  A.  211,  212. 

8.  COMPLAINT  MUST  ALLBOB  SPBCIAI« 
DAMAGB  and  must  aver  facts  to  show  that 
apprehension  of  injury  la  well  founded. — Payne 
vs.  McKinley,  54  CaL  682,  633;  Spring:  Valley 
W.  Wks.  vs.  Fifleld,  136  CaL  14,  15,  68  Pac 
Rep.  108.  See  Cole  vs,  Swanston,  1  Cal.  61, 
52  Am.  Dec  288;  Stevenson  vs.  Smith,  28  CaL 
102;  Gay  vs.  Winter,  84  CaL  153;  Lewiston 
Turnpike  Co.  vs.  Shasta  Wagon  Road  Co.,  41 
CaL  562.  565;  Georgre  vs.  Northern  Pac  T.  Co., 
50  CaL  589;   Bigley  vs.  Nunan,  68  CaL  408. 

4.  COUNTY     AS     PROPBRTY-O'WNBR     may 

be  one  to  whom  public  nuisance  is  also  private 
nuisance  and  who  is  entitled  to  redress  where 
it  is  suins  in  its  proprietary  capacity. — Yuba 
Co.  vs.  Kate  Hayes  Min.  Co.,  141  CaL  860,  368. 
74  Pac  Rep.  1049.  See  Fisher  vs.  Zumwalt,  128 
CaL  498,  61  Pac.  Rep.  82. 

5.  DIFFERBNCB  IN  DBGRBB,  BUT  NOT  IN 
KIND. — ^Any  injury  or  annoyance  which  pri- 
vate person  suffers  from  nuisance,  which  may 
be  greater  in  degree,  but  which  is  not  different 
In  kind  from  that  sustained  by  public,  does 
not  sustain  private  action. — ^Marini  vs.  Graham, 
67  CaL  130.  188,  7  Pac  Rep.  442;  Hogan  vs. 
Central  Pac  Co.,  71  Cal.  88,  86,  87,  11  Pac  Rep. 
876;  San  Jose  Ranch  Co.  vs.  Brooks,  74  CaL 
463,  467,  16  Pac  Rep.  250;  Siskiyou  L..  &  M.  Co. 
vs.  Rostel,  121  CaL  511.  518,  53  Pac  Rep.  1118. 
See  Harpending  vs.  Haight,  39  Cal.  189,  2  Am. 
Rep.  432;  Lewiston  Turnpike  Co.  vs.  Shasta 
&  W.  Wagon  Road  Co.,  41  Cal.  662;  Linden  vs 
Board  Supervisors,  45  CaL  6;  Hopkins  vs. 
Western  Pac.  R.  Co.,  60  CaL  190.  194;  Blgley 
vs.  Nunan,  58  CaL  403;  Payne  vs.  McKinley. 
54  CaL  582;  Crowley  vs.  Davis,  68  CaL  460; 
McCloskey  vs.  Krelling,  76  Cal.  511.  18  Pac. 
Rep.  483;  Gardner  vs.  Stroever,  89  CaL  26, 
26  Pac  Rep.  618;  Woodruff  vs.  North  Bloom- 
field  G.  M.  Co.,  18  Fed.  Rep.  753  (case  arising 
in  California). 

«.  HIGHWAY  OBSTRUCTBD  to  injury  of 
one  who  owns  slaughter-house  and  who  is 
thereby  purposely  prevented  from  reaching 
such  slaughter-house,  nuisance  is  such  as  to 
sustain  private  action. — Gardner  vs.  Stroever. 
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89  Cal.  26,  29,  30,  .9  Pac.  Rep.  618  (distlngrulsh- 
ing:  Blanc  vs.  Klumpke,  s!9  Cal.  156,  wherein 
plalntllt  was  injured  merely  In  common  with 
public  at  large);  San  Francisco  vs.  Buckman, 
111  Cal.  25,  30,  43  Pac.  Rep.  396.  See  Hargnro 
vs.  Hodgrdon,  89  Cal.  623,  628,  26  Pac.  Rep.  1106; 
Helm  vs.  McClure.  107  CaL  199,  206,  40  Pac. 
Rep.  437. 

AeUoB  ky  private  person  for  obstrvctton  of 
hisbway. — See  note  16  Am.  St  Rep.  209. 

Nvlsaaco  by  obstmetteff  stroet — Aetloa  for, 
«aiiiiot  be  nalntalBed  by  adJoliilBff  owaer  «■« 
less  specially  dJunaseA. — See  note  28  Am.  Dec. 
806. 

7.  Covaty  may  laiBtaJB  acttoa  to  enjoin 
nuisance  with  reference  to  highway  because 
county  has  special  Interest  in  preservation  of 
county  road,  and  In  such  action  rigrhts  of 
people  are  put  in  issue. — Sierra  Co.  vs.  Butler, 
136  Cal.   647,  660,  661,  69  Pac.  Rep.  418. 

8.  Compares  San  Benito  Co.  va.  Whitesides, 
61  Cal.  416. 


••     More     tbaB     aiero     trespass     eommltted 

where  defendant  is  unlawfully  obstructing 
either  passagre  or  use,  in  customary  manner, 
of  public  street  of  city. — San  Francisco  vs. 
Buckman,  111  Cal.  26,  80,  48  Pac.  Rep.  896. 

10.  No  speelal  Injury  svPercd  by  private 
person,  he  is  not  entitled  to  redress. — Hogran 
vs.  Central  Pac.  R.  Co.,  71  Cal.  88,  86,  11  Pac. 
Rep.  876.  See  San  Jose  Ranch  Co.  vs.  Brooks, 
74  Cal.  468,  16  Pac.  Rep.  260. 

11.  INDEFIlflTB  NUMBER  OF  PERSONS 
INJURED  IMMATERIAL. — Injury  which  may 
entitle  private  person  to  maintain  action  to 
abate  public  nuisance  must  be  one  to  private 
property,  or  to  a  private  rigfht  incidental 
thereto,  and  where  Injury  Is  of  this  nature  he 
may  maintain  action,  althougrh  private  rigrhts 
of  indefinite  number  of  other  persons  may  be 
infringed  and  injured  in  same  way  by  same 
nuisance. — Lind  vs.  San  Luis  Obispo,  109  Cal. 
340.  344,  42  Pac  Rep.  487. 

12.  LITTORAIi  AND  RIPARIAN  PROPRI- 
ETORS are  entitled  to  injunction  where  by 
reason  of  interference  with  waters  they  suflfer 
damages  different  In  kind  from  those  suffered 
by  general  public. — San  Francisco  Sav.  Union 
vs.  R.  G.  R.  Petroleum  &  Mln.  Co.,  144  Cal.  184, 
139,  77  Pac.  Rep.  823.  See  Blanc  vs.  Klumpke, 
29  Cal.  166,  159. 

18.  MANDAMUS. — This  section  does  not  ap- 
ply to  cases  of  mandamus. — Eby  vs.  School 
Trustees  R.  B.  a  Dlst.,  87  CaL  166,  176,  26  Pac 
Rep.  240. 

14.  POLLUTION  OP  STREAM  does  not  en- 
title   private   person    to    redress    unless    it    is 


shown  t9  be  specially  Injarlona  to  him. — 
Spring  Valley  W.  Wks.  vs.  Flilold,  186  CaL 
14,  16.  68  Paa  Rep.  108. 

15.  Prescriptive  risbt  to  maiotalo  public 
aiilB«Bce  BO  defease*  when. — See  ante  f  8490 
and  note  par.  6. 

Statute  of  llmitatloBO  'lu  uetlouo  tor  aul- 
■auees. — See  monographic  note  20  Am.  St.  Rep. 
176-179. 

1«.     PROPRIETARY    RIGHTS    INJURED    or 

threatened  with  Injury,  nuisance  Is  private 
one. — Yuba  Co.  va.  Kate  Hayes  Min.  Co.,  141 
Cal.  360,  863,  74  Pac.  Rep.  1049.  See  Blanc  vs. 
Xlumpko,  29  CaL  166,  169;  Fisher  vs.  Zumwalt. 
128  CaL  493,  61  Pac.  Rep.  82;  San  Francisco 
Sav.  Union  vs.  R.  O.  R.  Petroleum  &  Min.  Co.. 
144  Cal.  184,  139,  77  Pao.  Rep.  828. 

17.  RELATOR    IS     NOT    NBCB8SARY,    but 

atiorney-een6ral  may  maintain  action  upon 
his  own  Information. — ^People  vs.  Truckee  L. 
Co.,  116  CaL  897.  402,  48  Pac  Rep.  374,  89 
Lb  R.  A.  681;  People  vs.  Oakland  W.  F.  Co.. 
118  CaL  234,  240,  60  Pac  Rep.  806.  See  People 
vs.  Stratton,  26  Cal.  842;  People  v&  Davidson, 
80  Cal.  879,  888;  People  vs.  Pope,  68  CaL  437; 
People  vs.  Gold  Run  D.  &  BL  Co.,  66  Cal.  188. 
66  Am.  I^p.  80,  4  Pac  Rep.  1162;  People  va 
Beaudry.  91  CaL  818,  220,  27  Pac  Rep.  610. 

18.  A  SEWER  CONSTITUTES  PRIVATE 
NUISANCE  WHEN  deposits  upon  plaintiff's 
land  are  made  and  noxious  odors  immediately 
affect  him  and  interfere  with  his  enjoyment 
of  his  property. — Lind  vs.  San  Luis  Obispo,  109 
CaL  V40,  848-846,  42  Pac  Rep.  487;  Adams  vs. 
Modesto,  181  Cal.  601,.  608.  68  Pac  Rep.  1083. 
See  Peterson  vs.  Santa  Rosa,  119  Cal.  887,  392, 
61   Pac.  Rep.  867. 

IS.  SLAUGHTER-HOUSE,  odors  from  which 
are  injurious  to  health,  etc.,  and  offal  from 
which  pollutes  waters  of  streams  so  that  they 
are  unfit  for  domestic  use  and  unfit  for  cattle, 
constitutes  public  nuisance,  and  one  specially 
Injured  thereby  because  of  stream  running 
through  his  land  and  proximity  of  slaughter* 
house  to  his  dwelling-house  can  maintain  ac- 
tion.— Bowen  vs.  Wendt,  103  CaL  236,  288,  87 
Pac   Rep.    149. 

90.  SMOKE  INVADING  PRIVATE  RESI- 
DENCE, In  neighborhood  of  smoke-stack  from 
which  it  Is  emitted,  to  annoyance  and  discom- 
fort of  dwellers  in  such  residence  is  nuisance 
entitlinfT  private  person  to  redress. — Sullivan 
vs.  Royer,  72  CaL  248,  260,  261,  1  Am.  St.  Rep. 
61,  13  Pac  Rep.  666.  See  Tuebner  vs.  Califor- 
nia St.  R.  Co.,  66  Cal.  171,  4  Pac  Rep.  1162; 
Lind  vs.  San  Luis  Obispo,  109  CaL  840,  848,  42 
Pac  Rep.  437. 


§3494.    ACTION.     A  public  nuisance  may  be  abated  by  any  public  body  or 
officer  authorized  thereto  by  law. 

History:     En.icted  March  21,  1872. 


Commissioners'  note  cites  Hart  vs.  Albany, 
9  Wend.  (N.  Y.)  571,  24  Am.  Dec  166;  Reed  vs. 
People,  1  Park.  Cr.  (N.  Y.)  481.  and  adds: 
"Powers  of  various  bodies  and  officers  to  act 
in  the  abatement  of  nuisances  are,  however, 
to  be  souffht  in  the  statutes  conferring  them; 
they  are  not  properly  within  the  scope  of  tha 
Civil   Code." 


Actios  by  private  person  for  pvbll«  i 
^^ee  ante  I  8498  and  note. 

Abatement  of  pvblie  aalsaaoe. — See  ante 
S  8498  and  note. 

Rlfflit  of  private  person  to  abate  nnlaanee 
without  sait« — See  notes  88  Am.  Dea  448,  445; 
48   Am.   Rep.    84-86. 
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§  3495.  HOW  ABATED.  Any  person  may  abate  a  public  nuisance  which  is 
specially  injurious  to  him  by  removing,  or,  if  necessary,  destroying  the  thing  which 
constitutes  the  same,  without  committting^  a  breach  of  the  peace,  or  doing  un- 
necessary injury.  Hlatory:    Enacted  March  21,  1872. 


TITLE  m. 

PRIVATE  NUISANCEa 

$  3501.    Hemedies  for  private  iiiiiBanee.  S  3503.    When  notice  is  required. 

%  3502.    Abatement,  when  allowed. 

§  3501.  BEMEDIES  FOE  PBIVATE  NUISANCE.  The  remedies  against  a  pri- 
vate  nuisance  are: 

1.  A  civil  action ;  ofi 

2.  Abatement.  History;   Enacted  March  21,  1872. 

Coyaate   •cctloB — IVnlsance   4ellaed«  and  aetloiis  for. — See  Code  Civ.  Proc.  |  731  and  note. 

§  3602.  ABATBBIENT,  WHEN  ALLOWED.  A  person  injured  by  a  private 
nuisance  may  abate  it  by  removing,  or,  if  necessary,  destroying  the  thing  which 
constitutes  the  nuisance,  without  committing  a  breach  of  the  peace,  or  doing  un- 
necessary injury.  Histery:  Enacted  March  21,  1872. 

1.    Applied^    cited,    cOBatmed»    referred    to,  Breaklnv   down    toll-sate   out    of    repair    In 

etc..  In:     Savingre  Bank  of  San  Dleso  vs.  Bar-  ylolation  of  Statute. — See  State  vs.  Flannaffan, 

rett,    126   Cal.  ,413,   417,   68   Pac.   Rep.   914    (the  67  Ind.  466. 

official    report    misprinting    this    section    for  3.    Commlmlonera'    aote    cites     Gujiter     vs. 

I  3532).  Qeary,  1   Cal.   462. 

§  3503.  WHEN  NOTICE  IS  ESQUIRED.  Where  a  private  nuisance  results 
from  a  mere  omission  of  the  wrong-doer,  and  cannot  be  abated  without  entering 
upon  his  land,  reasonable  notice  must  be  given  to  him  before  entering  to  abate  it. 

History:    Enacted  March  21,  1872;    amended  by  Code  Commission  Act  March 
16,   1901,  Stats,   and  Amdts.   1900-1,  p.   423,  held  unconstitutional,  see  hittor/i 
S  4  ante. 

Notice  to  sueeeaalve  owner. — See  note  14  Am.  Deo.  S38>S41« 
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PART  IV. 

MAXIMS   OP   JURISPEUDBNCB. 

§  3509.  The  maxims  of  jurisprudence  hereinafter  set  forth  are  intended  not  to 
qualify  any  of  the  foregoing  provisions  of  this  code,  but  to  aid  in  their  just  appli- 
cation. 


Applied  and  dtcd  In:  Diinsmoor  vs.  Fursten- 
feldt.  88  Cal.  522,  627,  22  Am.  St.  Rep.  3S1,  2< 
Pac.  Rep.  618,  12  L.  R.  A.  608  (cited);  In  r« 
La  Soci6t6  Francaiae.  128  Cal.  626,  630,  681, 
66    Pac.    Rep.     468     (referrad    to    in    connec- 


tion  with   SS684   and  dlacussinir  SS 1634,   1658. 
1666. 

AdditloBal  emmtmt  LoulBville  N.  A.  &  a  R. 
Co.  Y8.  Nitsche,  126  Ind.  229,  22  Am.  St.  Rep. 
682,  26  N.  B.  Rep.  61,  9  U  R.  A.  760. 


§3610.    When  the  reason  of  a  rule  ceases,  so  should  the  rule  itself. 


Applied  and  elted  in:  Dunsmoor  va  Fursten- 
feldt,  88  Cal.  622,  627,  22  Am.  St.  Rep.  881. 
26  Pac.  Rep.  618,  12  L.  R.  A.  608  (applied); 
Katz  vs.  Walklnshaw,  141  Cal.  116,  123,  99  Am. 
St  Rep.  86,  70  Pac  Rep.  668,  74  Id.  766,  64 
L.  R.  A.  236  (cited). 

Additional  caacat  Connolly  vs.  Goodwin,  S 
Cal.  220;  RSckett  vs.  Johnson,  8  Cal.  84;  Cran- 
dall  vs.  Woods,  8  Cal.  136;  Boswell  vs.  Laird, 
8  Cal.  469,  68  Am.  Dec.  346;  Bagley  vs.  Baton, 
10  Cal.  126;  Boffgrs  vs.  Merced  Min.  Co.,  14 
Cal.  279;  Babcock  vs.  Mlddleton,  20  Cal.  644. 
See  Ky.  Doitzman  vs.  MuUin,  108  Ky.  610, 
94  Am.  St.  Rep.  890,  67  a  W.  Rep.  247,  60  L. 
R.  A.  808.     IVeb.   Lei^h  vs.  Qreen,  62  Neh.  844, 


89  Am.  St  Rep.  761,  S6  N.  W.  Rep.  1093.  Ncv. 
Reno  S.  M.  &  R.  Wks.  vs.  Stevenson,  20  Nev. 
269,  19  Am.  St  Rep.  864,  21  Pac.  Rep.  817. 
4  L.  R.  A.  60.  N.  H.  In  re  Rlcker,  66  N.  H. 
207,  29  AU.  Rep.  669,  24  Lb  R.  A.  740.  H.  Y. 
De  Witt  vs.  Barley,  9  N.  T.  871;  Tate  vs.  Jor- 
dan, 8  Abb.  Pr.  392;  Van  Rensselaer  va  Smith, 
27  Barb.  104;  Langrdon  vs.  Astor's  Executors, 
8  Duer  477;  Berley  va  Rampacher.  6  Duer 
183;  Qrant  va  Quick,  6  Sandf.  612;  Parks  va 
Jackson,  11  Wend.  442,  26  Am.  Dea  666.  Tex. 
Howard  va  North,  6  Tex.  290.  61  Am.  Dec. 
769.  Wash.  Isaacs  vs.  Barber,  10  Wash.  124, 
46  Am.  St  Rep.  778,  88  Pac  Rep.  871,  SO  L.  R. 
A.  666. 


§  3611.    Where  the  reason  is  the  same,  the  rule  should  be  the  same. 


Maxim  applied  t  Hood  va  Manhattan  F.  Ins. 
Co.,  11  N.  Y.  632;  Graves  vs.  Berdan,  26  N.  Y. 
498;  Pigot's  Case,  11  Co.  (En^.)  27;  Powell  va 
Divett,  16  East  29,  18  Rev.  Rep.  868;  Davidson 


vs.  Cooper,  11  Mees.  &  W.  778;  Master  va 
Miller,  4  Dumf.  &  E.  (4  T.  It)  820.  8  H.  BL 
140,  2  Rev.  Rep.  899. 


§  3612.    One  must  not  change  his  purpose  to  the  injury  of  another. 

Maxim  applied!  Bonatl  vs.  Welsch,  24  N.  Y.  167;  Dash  va  Van  Kleeck,  7  John.  (N.  Y.)  477. 

§3613.  Any  one  may  waive  the  advantage  of  a  law  intended  solely  for  his 
benefit.  But  a  law  established  for  a  public  reason  cannot  be  contravened  by  a 
private  agreement. 


Applied  and  elted  in:     Barron   vs.   Deleval, 

68  Cal.  96,  98  (applied);  Wall  vs.  Heald,  96 
Cal.  364,  368,  80  Pac.  Rep.  661  (cited);  FornI 
vs.  Yoell,  99  Cal.  178.  177,  33  Pac.  Rep.  887 
(construed  and  applied);  In  re  Estate  Walk- 
erly,  108  Cal.  627,  669.  49  Am.  St  Rep.  97,  41 
Pac.  Rep.  772  (cited);  California  Powder  Wks. 
vs.  Atlantic  &  P.  R.  Co.,  118  Cal.  329,  336.  46 
Pac.  Rep.  691,  86  L.  R.  A.  648  (cited):  Mallory 
va  See,  129  Cal.  366,  359,  61  Pac.  Rep.  1123 
(applied);  Gardner  vs.  Stare,  136  Cal.  118,  119, 
67  Pac.  Rep.  5  (cited);  Saddlemire  vs.  Stock- 
ton Sav.  &  L.  Soc,  144  Cal.  650,  666,  79  Pac 
Rep.    381    (referred   to   as   Inapplicable). 

Additional    cases t     Williams    vs.    Mecartney, 

69  Cal.  556,  11  Pac.  Rep.  128;  California  Im- 
provement Co.  vs.  Baroteau,  116  Cal.  136,  47 
l>ac.  Rep.  1018.  See  Buel  vs.  Trustees,  8  N.  Y. 
197:    People   vs.   Van   Rensselaer,   9   N.   Y.    291; 


Conklinff  vs.  King,  10  N.  Y.  440;  Cancemi  va 
People,  18  N.  Y.  128;  Buck  va  Burk,  18  N.  Y. 
837;  Stephens  vs.  People,  19  N.  Y.  649;  Kneettle 
vs.  Newcomb,  22  N.  Y.  249.  78  Am.  Dec.  186; 
Wells  vs.  New  York  Cent.  R.  Co.,  24  N.  Y. 
181;  Tombs  vs.  Rochester  &  S.  R.  Co..  18  Barb. 
(N.  Y.)  688;  Baker  vs.  Hoaff,  7  Barb.  (N.  Y.) 
113;  Mann  vs.  Herkimer  Co.  Mut  Ins.  Co.,  4 
Hill  (N.  Y.)  187;  United  States  vs.  Wynsall. 
6  Hill  (N.  Y.)  16;  People  vs.  Murray.  6  Hill 
(N.  Y.)  468;  Baker  vs.  Braman,  6  Hill  (N.  Y.) 
47,  40  Am.  Dec.  387;  Atkins  vs.  Kinnan,  20 
Wend.  (N.  Y.)  241,  32  Am.  Dec  634;  People  va 
Rathbun,  21  Wend.  (N.  Y.)  609;  Allen  vs. 
Jaquish,  21  Wend.  (N.  Y.)  628;  Allen  vs.  Mer- 
chants Bank,  22  Wend.  (N.  Y.)  216,  84  Am.  Dec 
289;  Lee  va  Tlllotson,  24  Wend.  (N.  Y.)  387. 
86   Am.   Dec    624. 


DiT.  rVf  Ft.  IV.] 


MAXIMS    OF    JURISPRUDBNCE. 
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§  3514.    One  must  so  use  his  own  rights  as  not  to  infringe  upon  the  rights  of 
another. 


Applied  aad  died  in:  People  vs.  Gold  Run 
D.  &  M.  Co.,  66  CaL  138,  161,  56  Am.  Rep. 
80,  4  Pao.  Rep.  1162  (cited);  Toomey  vs. 
Southern  Pac.  R.  Co.,  86  Cal.  374,  882,  24  Pac 
Rep.   1074,   10  Lb  R.  A.  139    (applied). 

Additional  eases  t  Tenney  vs.  Miners  Ditch 
Co.,  7  Cal.  336;  Boswell  vs.  Laird,  8  Cal.  469, 
68  Am.  Deo.  846;  Qerke  vs.  California  Steam 
N.  Co.,  9  Cal.  261,  70  Am.  Dec.  660;  Harvey  vs. 
Chilton,  11  Cal.  116;  LiO^an  vs.  DriscoU,  19 
Cal.  623,  81  Am.  Dec  90;  PhoBnlx  W.  Co.  vs. 
Fletcher,  23  CaL  481;  Hill  vs.  Smith,  87  Cal. 
475;  Carpontier  vs.  Webster,  27  Cal.  524;  Ferrea 
vs.  Knlpe,  28  Cal.  840,  87  Am.  Deo.  128;  Fan- 
joy  vs.  Beales,  29  Cal.  248;  Oibson  vs.  Puchta, 
88  CaL  810;  Richardson  vs.  Kier,  84  Cal.  68. 
91  Am.  Dec.  681;  Nevada  Water  Co.  vs.  Powell, 
84  CaL  109,  91  Am.  Dec.  686;  Campbell  vs. 
Bear  River  &  A.  W.  &  Min.  Co.,  36  Cal.  679; 
Hobbs  vs.  Amador  &  S.  C.  Co.,  66  Cal.  161,  4 
Pac.  Rep.  1147;  Stanford  vs.  Felt,  71  CaL  249, 
16  Pac.  Rep.  900;  Heilbron  vs.  Fowler  S.  C. 
Co.,  75  CaL  426,  7  Am.  St.  Rep.  183,  17  Pac 
Rep.  535;  People  vs.  Russ,  132  CaL  102,  64 
Pac.  Rep.  111.  See  Ind.  MoellerinsT  vs.  Evans, 
121  Ind.  195,  22  K.  E.  Rep.  989,  6  L.  R.  A.  449. 
Me.    Hill   vs.   Portland   R.   Co.,   56  Me.   438,   92 


Am.  Deo.  601.  Mian.  GilflUan- vs.  Schmidt,  64 
Minn.  29,  58  Am.  St.  Rep.  515,  66  N.  W.  Rep. 
126,  81  L.  R.  A.  547.  N.  Y.  Hay  vs.  Cohoes 
Co.,  2  N.  Y.  159,  51  Am.  Deo.  279;  Van  Pelt  vs. 
McGraw,  4  N.  Y.  110;  RadclifC  vs.  Brooklyn, 
4  N.  Y.  195,  63  Am.  Dec.  867;  Brown  vs.  Cayuga 
&  8.  R.  Co.,  12  N.  Y.  486;  Aikin  vs.  Western 
R.  Co.,  20  N.  Y.  370;  Stinson  vs.  New  York  Cen> 
tral  R.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  832;  Pizley 
vs.  Clarke,  82  Barb.  268;  Baptist  Church  vs. 
Schenectady  &  T.  R.  Co.,  5  Barb.  79;  Van 
Hoesen  vs.  Coventry,  10  Barb.  518;  Hentz  vs. 
Lonff  Island  R.  Co.,  18  Barb.  646;  Ellis  vs. 
Duncan,  21  Barb.  230;  Ferrand  vs.  Marshall,  21 
Barb.  420;  Car  hart  vs.  Auburn  QaM  Lisht  Co.. 
22  Barb.  297;  Rogers  vs.  Parker,  81  Barb.  454; 
Fisher  vs.  Clark,  41  Barb.  829;  Piatt  vs.  John- 
son, 15  John.  218,  8  Am.  Dec  288;  Panton  vs. 
Holland,  17  John.  92,  8  Am.  Dec  869;  Lasala 
vs.  Holbrook,  4  Paige  Ch.  161.  Pa.  Carson  vs. 
Oodley,  26  Pa.  St.  111.  67  Am.  Dec.  404;  Pitts- 
burg, F.  W.  &  C.  R.  Co.  vs.  Gilleland,  66  Pa.  St. 
445,  94  Am.  Dec.  97.  Fed.  Last  Chance  Min. 
Co.  vs. •Bunker  Hill  &  S.  M.  &  C.  Co.,  49  Fed. 
Rep.  430;  Union  M.  Sb  Min.  Co.  vs.  Dangbsrg, 
81  Fed.  Rep.  78. 


§  3615.    He  who  consents  to  an  act  is  not  wronged  by  it 


Applied  aad  elted  in:  People  vs.  Gordon,  70 
CaL  467,  468,  11  Pac  Rep.  762  (referred  to 
as  inapplicable);  Churchill  vs.  Baumann,  95 
Cal.  541,  544,  30  Pac.  Rep.  770  (applied);  Damon 
vs.  Waldteufel,  99  CaL  284,  235,  33  Pac  Rep. 
908  (applied);  Secord  vs.  Quigley,  106  CaL  149, 
151,  39  Pac.  Rep.  623  (cited  with  9S  3516,  3521); 
Dover  vs.  Pittsburg  Oil  Co..  143  CaL  501.  604, 
77  Pac  Rep.  406  (cited). 


Addltfonal  easesi  McMillan  vs.  Vischer,  14 
CaL  232;  Brown  vs.  Ayres,  33  CaL  525,  91  Am. 
Deo.  655.  See  Harmony  vs.  Bingham,  12  N.  Y 
99,  62  Am.  Dec.  142;  Corwin  vs.  New  York  St 
E.  R.  Co.,  18  N.  Y.  42;  Lemmon  vs.  People,  20 
N.  Y.  562;  Bates  vs.  New  York  Ins.  Co.,  3 
John.  Cas.  (N.  Y.)  238;  Palmer  vs.  Lord,  6 
John.  Ch.  (N.  Y.)  96;  Moulton  vs.  Bennett,  18 
Wend.  (N.  Y.)  586;  Hartfleld  vs.  Roper,  21 
Wend.  (N.  Y.)  616,  84  Am.  Dec  278. 


§  3616,    Acquiescence  in  error  takes  away  the  right  of  objecting  to  it. 


Applied  and  dted  in:  Secord  vs.  Quigley, 
106  CaL  149,  151,  89  Pac.  Rep.  628  (cited  in  con- 
nection with  89  8515,  8521). 

AdditloBnl  easest  Tregambo  vs.  Cotnanohe 
M.  &  Min.  Co.,  67  CaL  601.  See  Georgia  Lum- 
ber Co.   vs.   Strong,   8  How.   Pr.    (N.  Y.)    246; 


Webb  vs.  Mott,  6  How.  Pr.  (N.  Y.)  489:  Rogers 
vs.  Cruger,  7  John.  (N.  Y.)  557;  Watkins  vs. 
Weaver,  10  John.  (N.  Y.)  107;  Yates  vs.  Rus- 
sell, 17  John.  (N.  Y.)  461;  Farrington  vs.  Ham- 
blin,  12  Wend.   (N.  Y.)   212. 


§  3617.    No  one  can  take  advantage  of  his  own  wrong. 


Applied  and  cited  in:  Overacre  vs.  Blake, 
82  CaL  77,  83,  22  Pac.  Rep.  979  (cited);  Powell 
vs.  Bank  of  Lemoore,  125  CaL  468,  471,  58  Pac. 
Rep.    83    (cited). 

Additional  easest  McMillan  vs.  Richards,  9 
Cal.  365,  70  Am.  Dec.  655;  Carpentler  vs. 
Williamson,  25  CaL  164.  See  HI.  Crichfleld  vs. 
Bermundez  A.  P.  Co.,  174  111.  466,  51  N.  E. 
Rep.  552,  42  Ii.  R.  A.  347.  Mont.  Morrison  vs. 
Bennett,    20   Mont    560,    52    Pac    Rep.    563,    40 


|[~'  U  R.  A.  168.  N.  J,  Pennington  vs.  Todd,  47 
b-^N.  J.  Eq.  (2  Dick.)  569.  24  Am.  St  Rep.  419. 
p-f21  AtL  Rep.  297,  11  L.  R.  A.  589.  JT.  Y.  Ford 
•^"vs.  Harrington,  16  N.  Y.  285;  Farmers  L.  &  T. 
Co.  vs.  New  York  &  N.  R.  Cc,  160  N.  Y.  410, 
66  Am.  St.  Rep.  689,  44  N.  B.  Rep.  1048,  34  L. 
R.  A.  76;  Moore  vs.  Livingston,  28  Barb.  543. 
14  How.  Pr.  14;  SaflFord  vs.  Wyckoff,  4  Hill 
442;  Jackson  vs.  Garnsey,  16  John.  189. 


§  3518.    He  who  has  fraudulently  dispossessed  himself  of  a  thing  may  be  treated 
as  if  he  still  had  possession. 


Maxim  appUedt  Nichols  vs.  Michael,  28  N.  Y.  264. 


i:  8519-8S25       (SS14) 


MAXIMS     OF    jrCRISPRUDEMCES. 
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§  3619.    He  wlio  can  and  does  not  forbid  that  which  is  done  on  his  behalf,  is 
deemed  to  have  bidden  it. 

Applied   and- died   in:    Dover   vs.    Pittsburg       (cited);  Baillarffe  vs.  Clark,  146  CaL  589,  694,. 
Oil    Co.,    14S    CaL    601,    604,    77    Pac.    Rep.    405       79  Pac.  Rep.  368  (cited). 

§  3520.    No  one  should  suffer  by  the  act  of  another. 

Maxim  applied!  Langrdon  vs.  Astor,  16  N.  Y.  9;  Sweet  vs.  Barney,  28  N.  Y,  886;  Gelston  vs. 
Hoyt,  18  John.  (N.  Y.)  661. 

§  3621.    He  who  takes  the  benefit  must  bear  the  burden. 


Applied  and  elted  In:  Secord  vs.  Qulsrley. 
106  Cal.  149,  161,  89  Pac.  Rep.  623  (referred  to 
in  connection  with  SI8616,  3516);  In  re  Estate 
Porter,  138  Cal.  618.  622,  72  Pac.  Rep.  173 
(applied);  Richey  vs.  East  Redlands  W.  Co., 
141  Cal.   221,  227,  74  Pac.  Rep.  764   (cited). 

Additional  eases •  Holland  vs.  San  Francisco, 
7  Cal.  361;  Simpson  vs.  Eckstein,  22  Cal.  680; 
People  vs.  McCreery,  34  Cal.  482.  See  Paine 
vs.   Bonney,    6   Abb.    Pr.    (N.    Y.)    99;    Denman 


vs.  Prince,  40  Barb.  (K.  Y.)  213;  Hendricks  vs. 
Judah,  2  Cal.  (N.  Y.)  25,  2  Am.  Dec.  218; 
United  Ins.  Co.  vs.  Robinson,  2  Cal.  (N.  Y,> 
280;  Frost  vs.  Saratoga  Mut.  Ins.  Co..  6  Den. 
(N.  T«)  158,  49  Am.  Dec.  234;  Matter  of  Mayor 
of  New  York.  11  John.  (N.  Y.)  77;  Bartlett 
vs.  Crozler,  17  John.  (N.  Y.)  449.  8  Am.  Dec 
428;  Verplanck  vs.  Wright,  23  Wend.  (N.  Y.> 
606. 


§  3522.    One  who  grants  a  thing  is  presumed  to  grant  also  whatever  is  essential 
to  its  use. 


Applied  and  cited  In:  Smith  vs.  Corbit.  116 
Cal.  587.  591,  48  Pac.  Rep.  725  (cited);  Vernon 
vs.  San  Bernardino  Co.,  142  Cal.  513.  516,  76 
Pac.  Rep.  253  (referred  to);  Wall  vs.  Deaf,  D. 
&  B.  Asylum.  146  Cal.  468,  478,  78  Pac.  Rep. 
951    (applied). 


Additional  eases  i  Esmond  vs.  Chew,  15  Cal. 
187.  See  Sterricker  vs.  Dickinson,  9  Barb. 
(N.  Y.)  516;  Troup  vs.  Hurlbut,  10  Barb.  (N.  Y.> 
364;  People  vs.  Hicks.  16  Barb.  (N.  Y.)  153; 
Seymour  vs.  Canandaiffua  A  N.  F.  R.  Co.,  2& 
Barb.   (N.  Y.)   284. 


§3523.    For  every  wrong  there  is  a  remedy. 


Applied  and  cited  in:  Tulare  Co.  vs.  Kin^s 
Co.,  117  Cal.  196,  202,  49  Pac.  Rep.  8  (referred 
to   as  inapplicable). 

Additional  eases t  Roberts  vs.  Landecker,  9 
Cal.  262;  Phoenix  W.  Co.  vs.  Fletcher,  28  Cal. 
482;  Hill  vs.  Smith.  27  Cal.  476;  Wickersham 
vs.  Crittenden.  93  Cal.  17,  33,  28  Pac.  Rep.  788. 
Flee  N.  Y.  Hughes  vs.  Auburn,  161  N.  Y.  96,  55 
W.    E.   Rep.    889,    46   L.   R,   A.    636;    Green   vs. 


Hudson  River  R.  Co.,  38  Barb.  9;  Like  vs. 
McKinstry,  41  Barb.  186.  Pa.  Powers*  Appeal, 
126  Pa.  St.  176,  11  Am.  St.  Rep.  882,  17  Atl. 
Rep.  264.  R.  I*  Greene  v«.  Keene,  14  R.  I. 
.888>  61  Am.  Rep.  400.  Fed.  Southern  Califor- 
nia R.  Co.  vs.  Rutherford,.  62  Fed.  Rep.  796. 
Bns^.  Ashby  vs.  White,  8  Ld.  Raym.  953;  John- 
stone vs.  Sutton,  1  Durnf.  Sb  E.  (1  T.  R.)  493, 
1  Rev.  Rep.  867. 


§  3524.    Between  those  who  are  equally  in  the  rights  or  equally  in  the  wrong,  the 
law  does  not  interpose. 


Applied  and  elted  in:     Market  St.  R.  Co.  vs. 

Hellman.    109    Cal.    571,   683,    42   Pac.   Rep.   225 
(applied). 

Additional  eases  i  Ala.  Tread  well  vs.  Tor- 
bert.  119  Ala.  279.  72  Am.  St  Rep.  918,  24  So. 
Rep.  64.  Colo.  Branham  vs.  Stallingrs,  21  Colo. 
211.  52  Am.  St  Rep.  213.  40  Pac.  Rep.  396.  lU. 
Klrkpatrlck  vs.  Clark,  132  111.  842,  22  Am.  St 
Rep.  531.  24  N.  E.  Rep.  71.  8  L.  R.  A.  511.  Mass. 
Lowell  vs.  Boston  &  L.  R.  Co..  40  Mass.  (23 
Pick.)  24.  34  Am.  Dec.  83.  Mo.  Garrett  vs. 
Kansas  City  C.  Min.  Co..  118  Mo.  330,  85  Am. 
St.  Rep.  713.  20  S.  W.  Rep.  966.  Mont.  Morri- 
son vs.  Bennett.  20  Mont.  660,  62  Pac.  Rep.  568, 
40  L.  R.  A.  158.  N.  J.  Brooks  vs.  Cooper.  50 
N.  J.  Eq.  761,  36  Am.  St  Rep.  793,  26  Atl.  Rep. 
978,  21  L.  R.  A.  617.     N.  Y.    Candee  vs.  Lord,  2 


N.  Y.  269,  61  Am.  Dec  294;  Peck  vs.  Burr,  10 
N.  Y.  294;  Tracy  vs.  Talmagre,  14  N.  Y.  162.  67 
Am.  Dec.  132;  Ford  vs.  Harrington,  16  N.  Y. 
286;  Meech  vs.  Stoner,  19  N.  Y.  26;  Westfall  vs. 
Jones,  23  Barb.  9; .  McLausrhlin  vs.  Waite.  9 
Cow.  670;  Schroeppel  vs.  Corningr,  6  Den.  236; 
Nellis  vs.  Clark,  4  Hill  424.  20  Wend.  24; 
Yischer  vs.  Yates,  11  John.  28;  Graves  vs.  Dela- 
plaine,  14  John.  146;  Ontario  Bank  vs.  Worth- 
ing-ton,  12  Wend.  598;  Bennett  vs.  American  A. 
Union,  6  Sandf.  614.  Ohio.  Markley  vs.  Min- 
eral City,  58  Ohio  St  430,  65  Am.  St  Rep.  776. 
51  N.  £1.  Rep.  28.  R.  I;  Sullivan  vs.  Horgan. 
17  R.  I.  109,  20  Atl.  Rep.  232,  9  U  R.  A.  110. 
"W.  Ta.  Stout  vs.  PhiUippl  Mfg.  Co..  41  W.  Va. 
339,  56  Am.  St  Rep.  848,  23  S.  R  Rep.  571« 


§  3525.    Between  rights  otherwise  equal,  the  earliest  is  preferred. 


Applied   and  cited  in:     Salter  vs.   Baker,   64 
Cal.  140.  143   (referred  to  as  inapplicable). 


Additional  cases t     McCllntock  vs.  Bryden,  6 
Cal.  97;  Irwin  vs.  Phillips,  5  Cal.  140;  Cahoon 
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vsfLevy,  6  Cal.  296,  65  Am.  Dec  516;  Horr  v». 
Barker,  6  CaL  489;  Tenney  tb.  Miners  Ditch 
Co..  7  Cal.  836;  Crandall  vs.  Woods,  8  Cal.  136; 
Lelflrh  Co.  TS.  Independent  Pitch  Co.,  8  Cal.  323; 
Isaac  Ts.  Swift,  10  Cal.  71;  Wolf  vs.  St.  Louis 
Ind.  W.  Co.,  10  Cal.  541;  Esmond  vs.  Chew,  15 
Cal.  137;  Logan  vs.  Driscoll,  19  Cal.  623,  81  Am. 
Dec.  80;  Phoenix  W.  Co.  vs.  Fletcher,  23  Cal. 
481;  Natoma  W.  &  Min.  Co.  vs.  McCoy,  23  Cal. 
490;  Lick  vs.  Madden,  25  Cal.  202;  Hill  vs. 
Smith.  27  Cal.  476;  Lux  vs.  Hasffin,  69  Cal.  256, 
355.  10  Pac.  Rep.  674.  See  111.  Lancashire  Ins. 
Co.  vs.  Corbetts,  165  111.  692,  56  Am.  St.  Rep. 
275,  46  N.  E.  Rep.  631,  36  L.  R.  A«  640.  Miss. 
Walton  vs.  Hargroves,  42  Miss.  18,  97  Aoi.  Dec. 


429.  If.  Y.  Weaver  vs.  Toogood,  1  Barb.  288; 
Truscott  vs.  Kinflr.  6  Barb.  346;  Watson  vs., 
La  Row,  6  Barb.  481;  Seymour  vs.  Wilson.  16 
Barb.  194;  Warner  vs.  Blakeman,  86  Barb.  501; 
Wilkes  vs.  Harper,  2  Barb.  Ch.  838;  Muir  vs.> 
Sohenck,  8  Hill  228,  88  Am.  Dec.  633;  Embree 
vs.  Hanna,  5  John.  101;  Berry  vs.  Mutual  Ins. 
Co.,  2  John.  Ch.  603;  Hertell  vs.  Bogert,  9  Paifire 
52;  Lynch  vs.  Utica  Ins.  Co.,  18  Wend.  236; 
Polllon  vs.  Martin.  1  Sandf.  Ch.  569.  Tex. 
Frost  vs.  Wolf,  77  Tex.  465,  19  Am.  St  Rep. 
761.  14  S.  W.  Rep.  440.  Fed.  Last  Chance  Min. 
Co.  vs.  Bunker  mil  &  S.  M.  &  C.  Co..  49  Fed. 
Rep.  480;  Union  M.  &  Min.  Co.  vs.  Dangrberg, 
81  Fed.  Rep.  78. 


§  3626.    No  man  is  responsible  for  that  which  no  man  can  control. 

Maxim  appltedi     Harmony  vs.   Bingham,   12      Royal  Ins.  Co.,  X  EL  &  SX  858.  102  Enff.  C,  Lb 
N.  Y.  99,  62  Am.  Dec.  142;  Tompkins  vs.  Dud-       863. 
ley,  25  N.  Y.  272,  82  Am.  Dec.  849;  Brown  vs. 

§  3527.    The  law  helps  the  vigilant,  before  those  who  sleep  on  their  rights. 


Maxim  applied  I  Peabody  vs.  Phelps,  9  Cal. 
218;  McMillan  vs.  Richards,  9  Cal.  865,  70  Am. 
Dec.  655;  EUifT  vs.  Nasrlee.  9  Ced.  688;  Bnfflish 
vs.  Sacramento  Co..  19  Cal.  172.  176;  Plmental 
vs.  San  Francisco.  21  Cal.  851;  Davis  vs.  Davis, 
26  Cal.  23,  85  Am.  Dec.  157.  See  Ark.  Doster 
vs.  Manistee  Nat.  Bank,  67  Ark.  825,  77  Am.  St. 
Rep.  116.  55  S.  W.  Rep.  137,  48  L.  R.  A.  334. 
Del.  Frlesxleben  vs.  ShaHcross,  9  Houst.  1,  19 
Atl.  Rep.  676;  8  U  R.  A.  837.  Ind.  Fesler  vs. 
Brayton,  145  Ind.  71.  44  N.  BJ.  Rep.  87,  82  L. 
R.  A.  578.  Minn.  Bausman  vs.  Kelley,  88 
Minn.  197.  8  Am.  St.  Rep.  661.  86  N.  W.  Rep. 
883.     N.  T.   Bruen  vs.  Hone,  2  Barb.  586.;  Tay- 


lor vs.  Fleet,  4  Barb.  95;  Bench  vs.  Sheldon. 
14  Barb.  66:  Munn  vs.  Worrall,  16  Barb.  221; 
Voorhees  vs.  Seymour,  26  Barb.  669;  Hazul  vs. 
Dunham.  1  Hall  655;  Toole  vs.  Cook,  16  How. 
Pr.  142;  Fanning  vs<  Dunham.  5  John.  Ch. 
122.  9  Am.  Dec.  ^83;  Smedberg  vs.  More. 
26  Wend.  28it.  N.  C.  Williams  vs.  Har- 
rell.  43  N.  C.  Eq.  (Ired.)  123.  55  Am.  Dec.  442. 
Fa.  Slemmer's  Appeal,  68  Pa.  St.  168.  98  Am. 
Dec.  266.  Tex.  Frost  vs.  Wolf.  77  Tex.  456.  19. 
Am.  St.  Rep.  761.  14  a  W.  Rep.  440.  Baar. 
Milward  vs.  Thanet.  5  Ves.  720.  6  Rev.  Rep. 
160;  Alley  vs.  Deschamps,  18  Ves.  226,  228. 


§  3628.    The  law  respects  form  less  than  substance. 


Applied  and  cited  In:  Barron  vs.  Deleval, 
58  Cal.  95,  98  (applied);  Wall  vs.  Heald.  95  Cal. 
364.  868.  .30  Pac.  Rep.  561  (cited);  Carpy  vs. 
Dowdell.  129  Cal.  244.  246.  61  Pac.  Rep.  1126 
(applied);  Goodyear  R.  Co.  vs.  Eureka.  136 
Cal.  618,  615.  67  Pac.  Rep.  1048  (cited);  Moffltt 
vs.  Rosencrans.  186  Cal.  416,  419,  69  Pac.  Rep. 
87  (referred  to). 

AddttioMSl  cases  t  Campbell  vs.  Freeman,  99 
Cal.  646.  84  Pac.  Rep.  118.  See  W.  Y.  Rigffs  vs. 
Palmer.  116  N.  T.  606,  12  Am.  St.  Rep.  819,  22  N. 
BL   Rep.   188,   6   U   R.   A.   840;   Wadsworth   vs. 


Thomas,  7  Barb.  445;  Aylesworth  vs.  Brown,  10 
Barb.  167;  Spauldingr  vs.  Hallenbeck,  39  Barb. 
79;  Lanerdon  vs.  Astor,  3  Duer  477;  Leavitt  vs. 
Fisher,  4  Duer  1;  Watervliet  Turnpike  Co.  vs. 
McKean,  6  Hill  616;  Pillow  vs.  Bushnell,  4 
How.  Pr.  9;  Clute  vs.  Robison,  2  John.  595; 
Jackson  vs.  Housel,  17  John.  281;  Skinner  vs. 
White,  17  John.  357.  Temm.  Cumberland  Tel. 
&  T.  Co.  vs.  United  Elec.  R.  Co.,  93  Tenn.  492. 
29  S.  W.  Rep.  104.  27  L.  R.  A.  286.  Fed.  Badge- 
row  vs.  Manhattan  Trust  Co.,  64  Fed.  Rep.  931. 
Bns*   Popham  vs.  Bampfield,  1  Vern.  79. 


§  3629.    That  which  ought  to  have  been  done  is  to  be  regarded  as  done,  in  favor 
of  him  to  whom,  and  against  him  from  whom,  performance  is  due. 


Applied  and  cited  in:  Drinkhouse  vs.  Spring 
Valley  W.  Wks.,  87  Cal.  253,  256,  25  Pac.  Rep. 
420  (cited);  Zellerbach  vs.  Allenberg,  99  Cal. 
57,  69,  33  Pac.  Rep.  786  (cited);  Beverley  vs. 
Blackwood,  102  Cal.  88,  91,  86  Pac.  Rep.  378 
(cited);  Moffltt  vs.  Rosencrans,  136  Cal.  416, 
419,  69  Pac.  Rep.  87   (cited). 

Additional  cases  i  Love  vs.  Sierra  Nevada 
L.  W.  &  Min.  Co..  82  Cal.  639.  91  Am.  Dec.  602; 
Oerdes  vs.  Moody.  41  Cal.  335;  Reminflrton  vs. 
Hiff^ns,  54  Cal.  620;  Miller  vs.  Waddinsrham 
(Cal.  Jan.  19,  1891),  25  Pac.  Rep.  688.  11  L.  R. 
A.  610.     See  Ala.   Davis  vs.  Williams,  180  Ala. 


530,  89  Am.  St.  Rep.  65,  30  So.  Rep.  488.  Imd. 
Sourwine  vs.  Supreme  Lodge.  12  Ind.  App.  447, 
54  Am.  St.  Rep.  532.  40  N.  E.  Rep.  646.  Minn. 
Holland  vs.  Duluth  Iron  Min.  &  D.  Co.,  65 
Minn.  324,  60  Am.  St  Rep.  480,  68  N.  W.  Rep. 
50.  N.  Y.  Wells  vs.  Alexandre.  130  N.  Y.  642, 
29  N.  E.  Rep.  142,  15  L.  R.  A.  218;  In  re  Hatch, 
165  N.  Y.  401,  60  N.  B.  Rep.  49,  40  L.  R.  A.  S64; 
Hasbrouck  vs.  Paddock,  1  Barb.  685;  Burch  vs. 
Newberry.  1  Barb.  648;  Rosevelt  vs.  Bank  of 
Niagara,  Hopk.  679.  Fed.  Craiff  vs.  Leslie*  16 
U.  a  (8  Wheat)  568.  bk.  4  L.  ed.  460. 
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§  3B80.    That  wliioh  does  not  appear  to  exist  is  to  be  regarded  as  if  it  did  not 
exist. 

son  ▼■.  Stasff,  t  John.  (N.  Y.)  610;  Tales  va. 
People,  6  John.  (N.  Y.)  837;  Cook  vs.  Lltch- 
field.  6  Sandf.  (N.  Y.)  880;  Tanerd  vs.  Christy, 
12  Mees.  &  W.  816. 


Applied  «m4l  died  In:  Slater  ▼■.  McAvoy,  128 
Cat  487,  489.  56  Pac  Rep.  49  (applied). 

▲ddltloMid  cases  t  Youngrs  vs.  Lee,  18  N.  Y. 
564;  Jenks  vs.  Hallet,  1  Cal.  (N.  Y.)  60;  John- 


§  3531.    The  law  never  requires  impossibilities. 


Maxim  applledt  N.  T.  Williams  vs.  Hays. 
167  N.  Y.  641,  68  Am.  St.  Rep.  797,  52  N.  E.  Rep. 
589.  48  Xi.  R.  A.  258;  Jackson  vs.  Johnson,  6 
Cow.  74,  15  Am.  Dec.  433;  Schroeder  vs.  Hud- 
son River  R.  Co..  5Duer65;  Jackson  vs.  Sellick, 


8  John.  262.  Pa.  Commonwealth  vs.  Grlest, 
196  Pa.  St,  896,  46  Atl.  Rep.  505.  60  L.  R.  A. 
568.  Bmr*  Holmes  vs.  Guppy,  8  Mees.  &  SV. 
889. 


§  3532.    The  law  neither  does  nor  requires  idle  acts. 


Applied  and  cited  in:  Barron  vs.  Deleval,  5S 
Cal.  95,  98  (applied);  Farnum  vs.  Phoenix  Ins. 
Co..  88  Cal.  246.  268.  17  Am.  St.  Rep.  233.  23 
Pac.  Rep.  869  (cited);  Wall  vs.  Heald,  95  Cal. 
864.  368,  80  Pac.  Rep.  661  (cited);  Burr  vs.  Sac- 
ramento Co.,  96  Cal.  210.  212.  213.  31  Pac.  Rep. 
38  (applied);  Savingrs  Bank  San  Die^o  Co.  vs. 
Barrett.  126  Cal.  413,  417.  68  Pac.  Rep.  914 
(applied;  ofllcial  report  misprlntingr  {8502  for 
this  section);  Freiermuth  vs.  Stel^leman,  130 
Cal.  892,  898.  80  Am.  St  Rep.  188,  62  Pac.  Rep. 

§  3533.    The  law  disregards  trifles. 

Applied  and  cited  in:  Davidson  vs.  Devlne. 
70  Cal.  519,  621.  11  Pac.  Rep.  664  (applied). 

Additional  cases i  Wlllson  vs.  McEvoy.  25 
Cal.  169;  People  vs.  Holladay.  25  Cal.  300;  Troy 
vs.  Clarke.  80  Cal.  419.  See  Matter  of  Empire 
City  Bank.  18  N.  Y.  199;  McConihe  vs.  New 
lork  &  E.  R.  Co.,  20  N.  Y.  495;  Shlpman  vs 
Shafer.    14    Abb.    Pr.    (N.    Y.)    449;    Smith    vs. 


615  (referred  to  as  Inapplicable);  Cutter  vs. 
Dallamore,  144  Cal.  665.  669.  79  Paa  Rep.  SS3 
(applied). 

Additional  cases  t  People  vs.  Supervisors  of 
Greene.  12  Barb.  (N.  Y.)  217;  Loomis  vs.  Tift, 
16  Barb.  (N.  Y.)  544;  People  vs.  Tremain,  29 
Barb.  (N.  Y.)  96,  17  How.  Pr.  (N.  Y.)  142; 
Schroeder  vs.  Hudson  River  R.  Co.,  5  Duer  (N. 
Y.)  56;  Boot  vs.  Franklin,  8  John.  (N.  Y.)  207; 
Huntinffton  vs.  NicoU.  8  John.'  (N.  Y.)  666. 


Qugrerty,  4  Barb.  (N.  Y.)  614;  Hall  vs.  Fisher, 
9  Barb.  (N.  Y.)  17;  Ellicottville  G.  W. 
Plank  Road  Co.  vs.  Buffalo  &  P.  R.  Co.,  20  Barb. 
(N.  Y.)  644;  Woolsey  vs.  Judd,  4  Duer  (N.  Y.) 
696;  Ex  parte  Becker,  4  Hill  (N.  Y.)  615;  Sen- 
eca Road  Co.  vs.  Auburn  R.  Co..  6  Hill  (N.  Y.) 
170;  Marshall  vs.  Peters,  18  How.  Pr.  (N.  Y.) 
218. 


§  3534.    Particular  expressions  qualify  those  which  are  general. 


Applied  and  dted  in:    In  re  La  Soci6t6  Fran-  Additional 

caise,  123  Cal.  626,  580,  66  Pac.  Rep.  468   (re-      Smith)  478. 
ferred  to,  with  I  8609.  as  inapplicable. 


casei  Piatt  vs.  Lott,  17  N.  Y.   <8 


§  3535.    Contemporaneous  exposition  is  in  general  the  best. 


Applied  and  cited  in:  Lord  vs.  Dunster,  79 
Cal.  477,  486.  21  Pac.  Rep.  866  (applied);  Mor- 
ton vs.  Broderick,  118  CaL  474,  484,  50  Pac.  Rep. 
644   (applied). 

§  3536.    The  greater  contains  the  less. 

Mnxlm  applied!     Carpentler  vs.  Webster,   27/ 
Cal.   524.     See  Hubbard  vs.   Chenanero  Bank,   8- 
Cow.   (N.  Y.)   88;  Kip  vs.  Brigrham,  6  John.   (N.^ 
Y.)    158;     Williams     vs.     Woodward,     2    Wend. 
(N.  Y.)   487;  Parringrton  vs.  Morgran,  20  Wend. 

§  3537.    Superfluity  does  not  vitiate. 

Maxim  applledt  Truebody  vs.  Jacobson.  2 
Cal.  269;  Olendorf  vs.  Swartz.  6  Cal.  840;  Van 
Btten  vs.  Jilson.  6  Cal.  19;  Chapin  vs.  Thomp- 
son. 20  Cal.  681;  Wratten  vs.  Wilson,  22  Cal. 
465;  Stoddard  vs.  Treadwell,  26  Cal.  294;  Wal- 
lace vs.  Eldredgre,  27  Cal.  496;  Love  vs.  Sierra 
Nevada  L.  W.  &  Min.  Co.,  32  Cal.  639,  91  Am. 


Additional  cases  i  People  vs.  Fitch,  1  CaL 
619;  Knowles  vs.  Yeates.  31  Cal.  82.  See  Pack- 
ard vs.  Richardson,  17  Mass.  122;  Curtis  v& 
Leavitt,  16  N.  Y.  9. 


(N.  Y.)  207;  Dean  vs.  James,  4  Barn.  A  Ad.  546. 
24  Ener.  C.  U  114;  Wade's  Case,  6  Co.  115;  Isher- 
wood  vs.  Oldknow,  8  MauL  &  S.  888,  16  Rev. 
Rep.  806. 


Dec  602.  See  Falrchild  vs.  Ogrdensbursh  C.  Lb 
R.  R.  Co.,  16  N.  Y.  887;  Polly  vs.  Saratoga  & 
W.  R.  Co..  9  Barb.  (N.  Y.)  449;  Aylesworth  vs. 
Brown,  10  Barb.  (N.  Y.)  167;  Fowler  vs.  Mott, 
19  Barb.  (N.  Y.)  204;  Edgerton  vs.  New  7ork 
&  H.  R.  Co.,  35  Barb.  (N.  Y.)  889;  Mason  va 
Franklin,  8  John.    (N.  Y.)   802;  Yates'  Case,  4 
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John.  (N.  T.)  816;  Douglass  ts.  Satterlee,  11 
John.  (N.  T.)  IS;  Chapman  vs.  Smith.  18  John. 
(N.  Y.)  78;  Offden  ts.  Barker,  18  John.  (N.  Y.) 


87;  Rickets  vs.  Llvinsston,  2  John.  Cas.  (N.  Y.) 
97;  People  vs.  Adams,  17  Wend.  (N.  Y.)  475. 


§  3638.    That  is  certain  which  can  be  made  certain. 


Applied  and  cited  In:  Thompson  vs.  South- 
ern California  M.  R.  Co.,  82  Cal.  497.  500.  23 
Pac.  Rep.  130  (applied);  People  vs.  Curry,  130 
Cal.  82,  94,  62  Pac  Rep.  616  (cited);  Chase  vs. 
Trout  (Cal.  March  2.  1905).  80  Pac.  Rep.  81,  88 
(applied). 

Addltloaal  cases  I  Morrison  vs.  Rosslgnol.  5 
Cal.  64;  Mesick  vs.  Sunderland.  6  Cal.  297; 
Hancock  vs.  Watson,  18  Cal.  187;  Schenk  vs. 
Evoy.  24  Cal.  104.  See  Coburn  vs.  Stevens,  137 
Ind.  683.  45  Am.  St.  Rep.  218,  86  N.  B.  Rep.  132; 


Olmsted  vs.  Loomls.  9  N.  Y.  424;  Wells  vs. 
Alexandre.  180  N.  Y.  642.  29  N.  E.  Rep.  142.  15 
L.  R.  A.  218;  People  vs.  Cavanau^h.  2  Abb.  Pr. 
(N.  Y.)  84;  Van  Rensselaer  vs.  Jones.  2  Barb. 
(N.  Y.)  643;  Hyland  vs.  Stafford.  10  Barb.  (N. 
Y.)  658;  People  vs.  Nevins,  1  Hill  (N.  Y.)  154; 
Ostrander  vs.  Walter,  2  Hill  (N.  Y.)  829;  Smith 
vs.  Fyler.  2  Hill  (N.  Y.)  648;  Gates  vs.  Graham, 
12  Wend.  (N.  Y.)  68;  Ryerss  vs.  Wheeler,  23 
Wend.   (N.  Y.)  148. 


§  3639.    Time  does  not  confirm  a  void  act. 

Maxim  applied  I     Prevost  vs.  Grats,  19  U.  S.   6  Wheat.  481,  bk.  5  K  ed.  811;  Vernon's  Case, 
4  Co.  2b. 

§  3640.    The  incident  follows  the  principal,  and  not  the  principal  the  incident. 


Applied  and  elted  in:  Fernandez  'vs.  Burle- 
son, 110  Cal.  164.  167.  52  Am.  St.  Rep.  75.  42 
Pac.  Rep.  566  (applied);  Vernon  vs.  San  Ber- 
nardino Co.,  142  Cal.  513.  517,  76  Pac.  Rep.  258 
(applied). 

AddltloMal  eases  t  Riddle  vs.  Baker,  18  Cal. 
295.  See  Marshall  vs.  Moseley.  21  N.  Y.  280; 
Cooper  vs.  Newland,  17  Abb.  Pr.   (N.  Y.)   842; 


} 


Rose  vs.  Baker,  18  Barb.  (N.  Y.)  230;  Van 
Wlcklen  vs.  Paulson.  14  Barb.  (N.  Y.)  654;  Par- 
melee  vs.  Dann.  23  Barb.  (N.  Y.)  461;  Jackson 
vs.  Blodgret.  5  Cow.  (N.  Y.)  202;  Demarest  vs. 
Wlllard.  8  Cow.  (N.  Y.)  206;  Green  vs.  Hart, 
1  John.  (N.  Y.)  680;  Jackson  vs.  Wlllard,  4 
John.   (N.  Y.)  41. 


§3541.    An  interpretation  which  gives  effect  is  preferred  to  one  which  makes 
void. 


Applied  SMd  elted  In:  Toland  vs.  Toland,  128 
Cal.  140.  143.  55  Pac.  Rep.  681  (applied);  Sam- 
ple vs.  Fresno  F.  &  I.  Co.,  129  Cal.  222.  226.  61 
Pac  Rep.  1086  (cited  In  connection  with  |3642); 
In  re  Estate  Sanford,  136  C^al.  97.  104.  68  Pac. 
Rep.  494  (cited  In  dis.  op.);  McCloskey  vs. 
Tierney,  141  Cal.  101,  102,  99  Am.  St.  Rep.  38, 
74  Pac.  Rep.  699  (cited). 

Additional  eases  I  People  vs.  Wells,  2  Cal. 
198;  Tuolumne  vs.  Stanislaus.  6  Cal.  440;  Bos- 
worth  vs.  Danzien,  26  Cal.  296;  People  vs.  Mari- 
posa Co.,  81  CaL  196.  See  Mo.  Fosburgrh  vs. 
Roerers,  114  Mo.,  122,  21  S.  W.  Rep.  82,  19  U  R. 
A.  201.  N.  Y.  People  vs.  Van  Rensselaer,  9 
N.  Y.  818;  Shermerhorn  vs.  Talman,  14  N.  Y. 
93;  Lan^don  vs.  Astor,  16  N.  Y.  9;  Nichols  vs. 


McEwen,  17  N.  Y.  22;  Laub  vs.  Buckmlller,  17 
N.  Y.  620;  Hatcher  vs.  Rocheleau.  18  N.  Y.  87; 
Sherman  vs.  Elder.  24  N.  Y.  881;  Woodgate  vs. 
Fleet.  9  Abb.  Pr.  222;  Mason  vs.  White.  11 
Barb.  173;  Richards  vs.  Edick,  17  Barb.  260; 
Aikln  vs.  Albany  V.  &  C.  R.  Co..  26  Barb.  289; 
Spear  vs.  Downing:,  84  Barb.  622;  Demarest  vs. 
Wlllard,  8  Cow.  206;  Warhus  vs.  Savings  Bank, 
5  Duer,  67;  Hall  vs.  Newcomb,  8  Hill.  288; 
Waterbury  vs.  Sinclair.  16  How.  Pr.  829;  Jack- 
son vs.  Rowland.  6  Wend.  665;  Fish  vs.  Hub- 
bard. 21  Wend.  661.  Pa.  Mlllvale  vs.  Ever- 
grreen  R.  Co..  181  Pa.  St.  1.  18  AtL  Rep.  998,  7  Lb 
R.  A.  369.  TVis.  Harrlngrton  vs.  Pier,  105  Wis. 
485,  76  Am.  St  Rep.  924,  82  N.  W.  Rep.  846. 


§3542.    Interpretation  must  be  reasonable. 


Applied  and  cited  in:  Sample  vs.  Fresno  F.  & 
I.  Co.,  129  Cal.  222.  226.  61  Pac.  Rep.  1085  (cited 
In  connection  with  f  3541);  People  ex  rel.  At- 
torney-Qeneral   vs.   Curry,   180  Cal.    82,   94,   62 


Pac.  Rep.  516  (applied). 

Additional  cases t  Buck  vs.  Burk,  18  N.  Y.  887 
(interpreting  particular  contract  and  apply- 
ing); Jones  vs.  Gibbons,  8  Exch.  922. 


§  3643.    "Where  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he, 
by  whose  negligence  it  happened,  must  be  the  sufferer. 


Applied  and  cited  In:  Salter  vs.  Baker.  54  Cal. 
140.  143  (applied);  Code  Civ.  Proc.  f  3543  mis- 
printed for  this  section);  Schultz  vs.  McLean. 
93  Cal.  329.  356.  28  Pac.  Rep.  1053  (applied); 
Dolbeer  vs.  Llvlnfirston.  100  Cal.  617.  621,  35 
Pac.  Rep.  828  (applied) ;  Blalsdell  vs.  Leach,  101 


Cal.  405,  411,  40  Am.  St  Rep.  66,  86  Pac  Rep. 
1019  (applied);  Wlttenbrock  vs.  Parker.  102 
Cal.  93.  105.  41  Am.  St  Rep.  172.  86  Pac.  Rep. 
374.  24  L.  R.  A.  197  (applied);  Raymond  vs. 
Glover  (Cal.  Sept  4.  1894).  87  Pac.  Rep.  772, 
774    (criticized):   McNear   vs.    Bourn,    122    CaL 
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,621,  623,  55  Pac.  Rep.  596  (referred  to);  Dover 
vs.  Pittsburg:  Oil  Co..  143  Cal.  601,  604,  77  Pac. 
Rep.  406   (cited). 

Additional  cases  t  Crocker- W.  Nat.  Bank  vs. 
Nevada  Bank,  189  Cal.  664.  96  Am.  St.  Rep. 
169,  73  Pac.  Rep.  456.  See  Oa.  King  vs.  Sparks, 
77  Ga.  286.  4  Am.  St,  Rep.  86,  1  8.  E.  Rep.  266. 
Iowa.  Day  vs.  Brenton,  102  Iowa  482,  63  Am. 
St.  Rep.  460,  71  N.  W.  Rep.  688.  Kan,  State  vs. 
Matthews,  44  Kan.  596.  26  Pac.  Rep.  86,  10  Ii. 
R.  A.  808.  Mo.  Odell  vs.  Oray,  16  Mo.  887,  66 
Am.  Dec.  147.  Neb.  Union  Pac.  R.  Co.  vs. 
Johnson,  46  Neb.  67,  60  Am.  St.  Rep.  640,  68 
N.  W.  Rep.  144.  N.  T.  Oriswold  vs.  Haven,  26 
N.  Y.  696;  82  Am.  Dee.  880;  Ezchanffe  Bank  vs. 


Monteath.  26  N.  T.  606;  Pa^  ms;  Krekcy,  1S7 
N.  Y.  807.  83  Am.  St.  Rep.  7^1,  83  N.  E.  Rep. 
311;  21  L.  R.  A.  409;  Root  vs.  French,  13  Wend. 
672;  28  Am.  Dec.  482;  Sanford  vs.  Handy,  25 
Wend.  476.  Fa.  Mundorf  vs.  Wlckersham,  63 
Pa.  St.  87;  3  Am.  Rep;  681;  Green  vs.  Rick,  121 
Pa.  St.  180,  6  Am.  St.  Rep.  760,  16  AtU  Rep.  497. 
8  Lh  R.  A.  48;  Franklin  F.  Ins.  Co.  vs.  Bradford. 
201  Pa.  St.  32,  88  Ani.  St.  Rep.  770,  50  Atl.  Rep. 
286,  66  Lu  R.  A.  408.  Wis.  Citjr  Nat.  Bank  vs. 
Kusworm,  88  Wis,  188.  43  Am.  St.  Rep.  880,  50 
N.  W.  Rep.  564,  26  L^  R.  A.  48.  Fed.  Whittle  va 
.Vanderbilt  Min.  ft  M.  Co.,  83  Fed  Rep.  48  (case 
arising  In  California). 
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[The  flgrures  in  black  face  (thus  277)  indicate  the  page;  the  roman  tLgurea  (thus  5)  in- 
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**A  CONSIDERATION.'^     See  tit.  Tftluable  Com- 

Nlderatlon. 
▲BANDONMBNT.    See  tit  Approjprtatloa. 

as  to,  1»88. 

in  marine  insurance.     See  tit.  Mmrlae  lBsm> 


a^  id,  generally,  l9Sa-108B. 
of  child,  adoption,  287. 

guardianship  af,  278. 
of  child  by  father,  277  6. 
of  homestead,  9709  977. 
of  husband   by  wife,   support, 
of  ship  by  master,  1641. 
of  water  appropriation,  1140. 
prevents  recovery  on  contract,  when,  1194  8. 
shipmaster's   authority  terminated  by,  1828. 
thing  abandoned,  1544. 
what  amounts  to,  il51  26-4t. 

ABATEMENT 

as  to  generally,  1098  2-12. 

by  legacy,  1097. 

of  nuisance.     See  tit.  Vulaamce* 

ABDUCTION 

as  to,  in  general,  108. 

AB8BNCE}  OR  REPVTIDD  DBATB 

as  to  in  remarriage,  120  68-62. 

ABSOLUTX:   OWNERSHIP 

What  is,  882. 
ACCEPTANCE.     See  tits.  Co»tniet|  Negotteblo 
Instramemts. 

of  accord,  1S28. 

of  benefit  of  transaction,  1821* 

of  gift.     See  tit.  Gift. 
time  of,  913  9. 

Of  partial  performance,  1498. 

of  proposal,  when  to  be  made,  1819  4. 

ACCESSION 
to  personal  property. 

by  uniting  several  things,  844,  940« 
Increase  of  thing  hired  belongs  to  hirer, 

1570. 
inseparable  materials,  840. 
materials  of  several  owners,  848. 
of    thing    pledged,    belongs    to    pledgeor* 

2088. 
owner's    eiection    between    thing    and    Its 

value,  846. 
ownership  of,  681. 
principal  part,  what,  844  16. 
product  of  thing  belongs  to  hirer,  1878» 
the  more  valuable  or  bulky, 

to  realty 

alluvion.     See  tit.  AIIhtIob. 

as  to,  generally,  889. 
avulsion.     See  tit  Ayulaloa. 

as  to,  generally,  840i 


fixtures.     See  tit  Fixtnres. 

as  to,  889. 
islands    in    navigable    and    non-navigable 

streams.     See  tit.  Islands. 
sudden  removal  of  bank.    See  tit  Avulsion. 
uniting   materials   and   workmanship,   84(k 
wilful  trespass.  840. 
wrong-doer  liable  In  damages,  848* 

ACCESSORY 
a  lien  U.  2006. 
transfer  of  principal  thing  passes,  877,  2217* 

ACCIDENT.     See  tit  Mistake. 

deposit  by,  to  be  accepted,  1540. 
disregarding  erroneous  parts  in  written  in- 

strumenti^  1882. 
principal  performance,  1256* 
trust  arising  from,  1741. 

ACCIDENT  INSURANCE  CORPORATION.  BoO 
tit  Motnal  I4fo,  Healtb,  and  Aocidoat 
Insnmnce    Corporation. 

Investment  of  funds  of,  418,  417* 

ACCIDENT  INSURANCE  POLICY 

"compensation,"  meaning  of.  1887. 

ACCORD.    See  tit  Accord  and  Satisfaction. 

ACCORD  AND  SATISFACTION 

accord,  what  is,  1255. 

as  to  generally,  1265  2-16. 

check  received   in  payment  of  undisputed 

amount,  1255  2. 
conveyance  of  part  of  land  agreed  to  be 

conveyed,  1255  4. 
efTect  of  accord,  1258, 

executed  accord  must  be  pleaded.  1258  8. 
fraud  vitiates  contract  of.  1255  6. 
parol  evidence  to  show  what,  1255  8. 
part  payment  of  whole  debt,  1255  9- 11. 
question  of  law  for  the  cdurt,  when,  1258 

18.   . 
question  of  fact  for  the  jUry,  when,  1268 

12. 
rule  governing,  1258  15,  16. 
part  performance  Is  satisfaction,,  when.  1268. 
satisfaction,  what  is,  1258. 

consideration  for  acceptance,  1258  2. 
defendant  must  plead  and  prove  satisfac  • 

tion.  1258  6. 
payment  alleged,  proof  under  answer,  1258 

4. 
satisfaction  is  necessary  in  addition  to  ac- 
cord, 1258  6. 

ACCOUNT.     See  tit   Aeeonntlng. 

agreed  statement  of  Is  new  contract,  1257  8. 
by  employee,  1880,  1887*. 
by  partner,  1840,  1861. 
by  servant,  1880,  1887* 
by  trustee,  1781« 
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ACCOUlfTHfO  » 

by  partners,  184A» 

for  failure  to  perform,  sm  24. 

ACCRBTIOIf*     See  tit.  AcecMiloB. 

▲CCinHUULTION 

application  of  income  to  aupport  of  minor* 
681. 

as  to  generally,  679  2-4. 

construction  of  act  relating  to,  680  S-8. 

constructions  void  in  part,  effect  of,  681* 

creation,  nature,  and  extent  of,  680  9-17. 

directions  for,  when  void,  67II. 

effect  on  estates  of  violation  of  rules  In  rela- 
tion to,  680  18,  19. 

of  income  of  property  for  benefit  of  one  or 
more  persons,  679. 
to  commence  at  a  subsequent  date,  670. 
to  commence  on  the  creation  of  the  inter- 
est, 679. 

rules  by  which  governed,  679. 

trusts     or     accumulations     of     Income,     689 
20-22. 

kiJKNOyVJjVSDQVL    See  tits.  Adoption )  Bastards. 

as  used  in  statute  of  succession,  1121  2-18. 

▲CKNOWLBDGMBNT.     See  tit   WUIs. 

action  to  secure.  940. 
by  attorney  In  fact,  form  of,  9SS. 
correctingr  defective,  certificate  of, 
damasres  for  defective,  9S9. 
declaration  of  marrlasre,  1S8. 
deputy  may  take,  930. 
■Indorsement  of  certificate  on, 

forelini 

certificate  of  clerk, 

form  of,  98S. 

who  may  take,  988* 
form  of 

by  attorney   In  fact, 

Sreneral.  988. 

of  foreign,  988. 
interpreters,  988. 
of  abandonment  or  declaration  of  homestead, 

975. 
of  apprenticeship  contract,  201. 
of  articles  of  incorporation,  800. 
of  assigrnment  for  benefit  of  creditors,  2294. 
of  assigrnment  of  debt  secured  by  mortsraffo, 

2038. 
of  eertlflcate 

by  attorney  In  fact,  form  of,  986. 

defective  correcting:,  989. 

officer   taking:   may   be   punished   for  con- 
tempt, when,  989. 

to  be  indorsed  on,  988. 
of  certificate  of  partnership.  1808. 
of   conveyances   made   before   the   code,   940y 

941. 
Of    homestead,    conveyance   or   encumbrance, 
970. 

of   abandonment   of   declaration   of   home- 
stead, 97S. 
of  homestead,  selection,  964,  991. 
of  inventory  of  wife's  property,  287* 
of  mnrrlaare 

declaration   of,  188. 

settlement  of,  288,  2S6. 
of  married   woman's  conveyance,  932. 

deed,  883. 

power  of  attorney,  888. 
of  power  of  attorney  and  revocation, 
of  sale  of  wine,  2271. 
ofilcers   taking,   authority   of. 


«• 


prerequisite  to  taking, 

proof  of  instruments  which  are  not. 

action  and  Judgment  for,  946. 
purpose  of  acknowledgrment,  928  6. 
recorded  without,  instrument  can  be,  when* 


what  instruments  may  be, 
requisites  of.  930. 

seals  of  officers  to  be  affixed,  when, 
sigrnatures  of  officers  must  be  affixed, 
subpoenas  may  be  issued  by  officers  takinir. 


what  instrument  must  be  to  entitle  to  record, 

928  4. 
What  law  ffoverns,  940,  941. 
who  may  take  within  the  state,  927-980. 
who  may  take  without  the  United  States,  929. 
witnesses  to,  987,  988. 

▲CKNOl^LBDGBIBBrT   OF  IHSTRUHBNTS 

as  to  grenerally,  980  2-13. 
authority  of  officer  to  take,  928  2-16. 
by  married  woman,  981  1-6,  882  1-18. 
as  to  grenerally,  984  2-19. 
certificate  of  acknowledgrment.  988. 
ireneral   form   of  certificate  of   within  the 
state.  938. 
outside  of  the  state,  984. 
by  whom  may  be  taken  within  the  state,  927, 


by  whom  may  be  taken  without  the  state. 


by  whom  may  be  taken  without  the  United 

States,  929. 
certificate  must  show  what.  929  IS. 
certificate  of  justice  In  certain  cases.  987. 
"credible  witness"  required  when.  931  6. 
deputy  can  take  acknowledffme:it  when,  990. 
form  of  acknowledgment  by  attorney  in  fact. 


form  of  acknowledgment  by  corporation, 
form  of  acknowledgrment  by  married  woman 
within  the  state,  933. 

as  to  grenerally,  934  2-19. 

without  the  sutc.  984. 
Identity  of  maker.  934  7-12. 
Impeachment  for  fraud,  etc,  981  9.  10. 
introduction  by  responsible  person,  981  7. 
officer  must  affix  signature,  936,  937  1-6. 
negligence    of    officer    presumed    because   of 

loss,  liability,  931  11.  12. 
parol  evidence  disprove  fact  of,  931  13. 
party  offering  to  acknowledge  unknown  to 

officer,  931  8. 
requisites  for  acknowledgment,  989. 
to  corporation,  void,  929  14. 

ACauISiriOBT  OF  PROPBRTT.     See  tit  Prop- 
erty, How  Acquired. 

ACT  BSTABLISHINQ  CIVIL  CODE,  1. 

ACTION 

by   owner  and   occupant   of  dominant  tene- 
ment, 702. 
by  owner  of  servient  tenement,  702. 
by  vnbom  Infant 

to  recover  damages  for  injuries  while  In 

the  womb,  83  16-86. 
to  recover  damages  for  Injuries  resulting 
In  death  of  parent,  86  87-47. 
complaint   to   enforce  stockholder's  liability. 

844  64-83. 
existing  not  affected  by  code.  7  8-12. 
for  divorce.      See  tit.   Divorce. 


INOBX. 


ACTION   (continued) 

for  recovery  of  stock.    See  tit  Aeaeesncat  of 

Stocks. 
for  penalty,  aesiffnment  of,  004. 
limitation  of.     See  tit.  UmltaUon  of  Aettoaa. 
pending,  not  affected  by  code,  7« 
purchaser  of  franchise  may  maintain*  when, 

401. 
riffht  of  accrues  on  contract  before  day  of 

performance,  when,  1194  16. 
to  enforce  stockholder's  liability,  844  60- $S. 
to   recover    assessment    of    corporate    stook* 


ACT  OF  OOD 

conjunction  of  human  elements  Intervening'. 

effect  of,  1250  4. 
exclude  idea  of  human  agency,  UM  2-6. 
liability  of  carrier  relieved  by,  1714. 
performance  of  obligmtlon  excused  by. 


ACTVAIi  NOTICB.    See  tit.  Notieo. 
what  is.  20  2-8. 

ADBMPTION.     See  tit.     Levaciciu 
deemed  advancement,  when.  1067. 
definition  and  distinctions,  1068  2,  8. 

ADJACENT   OWNBRS 

covenant   to   divide  waters   of   stream,   1108 
8-12. 

ADJOURHMBBTT 

of  corporate  election,  888. 
of  corporate  meeting,  881« 

ADMINISTRATOR*     See  tit.  Bxeeator  amd  Ad- 
ministrator. 

ADMIlflSTRATOR^S    DBBD 

must  be  recorded  to  fflve  notice,  840  2,  8. 

ADOPTION 

abandoned  child,  907. 

adoption  of  illegitimate  child,  971. 

by  husband  of  wife's  void  contract,  188  07, 

68. 
by  whom  child  may  be  adopted,  908. 
child  entitled  to  succeed,  1118. 
comscot  to 

of  child,  280. 

Of  father,  207  2. 

of  mother,  207  2. 

of  non-residents,  208. 

of  parents,  207. 

of  wife,  207. 
contract  of,  208,  270  18,  19. 

to  be  filed,  208. 
deserted  child,  207. 
effect  of  adoption,  970. 

on  former  relations  of  the  child,  978, 
examination  on,  208  7-14. 
from  orpban  asylmns 

in  general,  200. 

judge's  order  on  adoption,  208. 
necessity  for  family,  979,  28-31. 
non-residents,  908. 
order  of  adoption,  970  16-17. 

to  be  filed,  208. 
petition  for  adoption,  208,  208. 
proceedlners  on  adoption,  208. 
receiving:  into  family,  272  82-34. 
when  not  necessary,  200. 
who  may  adopt,  200. 

ADULTERY 

defense  of  plaintiff's  adultery,  188,  140  15-22, 
definition  of,  138  2-11. 
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disposition  of  community  property,  188  12. 
divorce,  adultery  ground  for,  180. 
evidence,  140  23-33. 

cross-examination  of  paramour,  181  84. 
pleading,  188  13,  14. 
practice  and  evidence,  140  23-38. 
ADULTS 
adult  child,  compensation  for  support  of,  204. 
who  are,  82. 

ADVANCEMENTS,    See  tit  Learacles. 

constitute  part  of  distributer's  share,  when. 


death  of  heir,  advance  to  before  decedent, 

1127. 
durlnff  life  of  testator,  effect  of,  1060. 
taken    towards    share    In    testator's    estate, 

1120. 
to  child,  effect  of,  1065. 
to  heir  who  dies  before  testator,  1127. 
value  of,  how  determined,  1127. 
what  are,  1120. 

when  deemed  ademption,  1088. 
when  not  enough,  1120. 
when  too  much,  1190. 

ADVERSE   POSSESSION 

as  a  defense  in  action  on  a  trust,  774  136-140. 
by   foreigrn    corporation    through    its    agent, 

408  1. 
In  general,  884. 

ADVERSE  POSSESSION  OF  WATERS.     See  tit. 
Approprlatloit. 

AEROLITE 

belongs  to  the  owner  of  the  soil,  706  !• 
AFFIDAVIT 
as   to   sum   contributed   by   special    partner, 

1808. 
corporation,  on  filing  articles  of,  800. 
In    civil    proceedings,    privileged,    when,    00 

40-47. 
In  criminal  proceedings,  privileged,  when,  80 

48-52. 
of  payment  of  ten  per  cent  subscription  to 

stock,  800. 
of  publication  of  notice  of  sale  of  delinquent 

stock,  872. 
on  filing  articles  of  incorporation,  800, 
partnership 

fictitious  name,  18S7. 
of  notice  of  special,  1870. 
to   inventory    in    assignment    for  benefit    of 

creditors,  2287. 
when  required  on  transfer  of  certificate  of 

stock,  807. 

AFTBR-ACaUIRED   PROPERTY 

may  be  mortgaged,  2018  8,  2028  2. 

AFTER-AC^VIRED  TITLE 

carried  by  deed  in  fee,  when,  808  87-66. 
Spanish  law  as  to,  871  96. 

AFTER-BORN   CHILD 

as  to  generally,  1001  1-19. 
takes  under  will,  1082. 
unprovided  for  to  succeed,  1080, 

AGENCY.    See  tit.  Agent. 

actual  agency,  what  is,  1788. 
actual  anthorlty 

of  factor,  1822. 

defined.  1780. 
actual  or  ostensible  agency.  1788* 

actual  agency,   what,   1788. 

ostensible  agency,  what,  1788. 
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AQENCT   (continued) 
acts  which  an  asent  may  perform.  17fM. 
acts  within  scope  of  authority  affectlnff  prin- 
cipal how,  1807. 
as  to  generally,  1808  1-10. 
"agent"  includes  brokers,  factors,  consignee, 

shipmasters,  etc.,  1785  4. 
agent  is  trustee,  UBOO  34-38. 

authority   as  to   persons   having   notice  of 

restrictions,  1700. 
must  keep  principal  informed,  168& 
not  having  authority  to  contract,  1818. 
not  to  act  in  own  name,  18S4. 
rights    of    persons    dealing    with    without 

knowledge  of  agency,  1818. 
to  conform  to  authority,  16S8. 
to  define  scope  of  agency,  1884. 
under  legal  disability,  1810, 
warrant   of   authority,   1816* 
who  may  be,  1787. 
agent's  authority  as  to  persons  having  notice 

of  restrictions,  1700. 
as  to  persons  dealing  without  knowledge  of 

agency,  181S. 
as  to  who  are  agents  generally,  1785  1-46. 
attorney  at  law  is  an  agent  for  his  client, 

1786  6,  e. 
attorney  in  fact  to  convey  realty.     See  UL 

Attorney  in  Faet* 
auctioneers.     See  tit.  ▲vetloneere* 
•ntborttr  of  ngent 

agent   warrants   his,   1816* 

as  to  persons  having  notice  of  restrictions, 

1700. 
as  to  persons  with  notice  of  restrictions, 

1700. 
construed  by  Its  specific  terms,  not  by  the 

general   terms,   1804. 
exceeded,    whether    principal   bound,   1811« 
exception  as  to  general,  1804. 
exceptions  to  general,  1804, 
Implied,  1800. 
measure  of,   1706t  1700. 
necessary  authority  of,  I8OO1 
as  to  generally,  1800  1-81. 
of  general  agent  to  receive  prioe  of  prop- 
erty, 1807. 
of  ostensible  authority,  1707.   . 
of  special  agent  to  receive  prioe,    1807. 
to  be  construed  by  its  speciflo  rather  than 

Its  general .  terms,  1804. 
to   disobey   instructions,   1804, 
to  receive  price,  1807* 
to  warrant,  1804. 
want  of,  actual,  1700. 
what  authority  may  be  conferred.  1700. 
what    included    in    authority    to    sell    real 

property,  1805. 
what   included   In   power  to   sell   personal 

property,  1806. 
what  may  be  delegated  to,  1700. 
whether  principal  bound  when  agent  ex* 
ceeds,  1811. 
cannot  have  authority  to  defraud  principal* 
1700. 
creation  oY  agency  unnecessary,  1701* 
collecting,  duty  of,  1638. 
consideration   for   appointment  unnecessary. 

1701. 
oovenants  may  be  given  by  agent,  1800» 
created,  how,  1701. 


created  by  ratification,  1T01« 

damages  for  breach  of  warranty  of  agent's 

authority,  2080. 
death  of 

agent   terminates,    1810. 

principal  terminates,   islOu 
definition,  1786. 
delegation  of  authority,  1818^  1810. 

when  agent  may  make,  I8I8. 
delivery  of  contract  to  agent,  1074. 
discretionary  power  under  to  agent,  1801  OS. 
evidence  of,  1780  11-84. 
exceptions  to  general  authority,  1804. 
exclusive  credit  given  to,  effect.  1819* 
factors.     See  tit.  Faetors. 
fraud  of,  1700,  1706  15-18. 

as  to  generally,  1701  1-17. 
fmnd  of  mrent' 

on  principal,  1810  80,  42. 

on  third  party,  liability  of  principal,  I81O 
41. 
general    agent,    authority    to    receive    price, 
1807. 

defined,   1788. 
general  or  special  agency,  1788. 
gratuitous  agent,  obligations  of,  1810  48. 
,  Incapacity  of  party  terminates,  I810u 
indemnity  against  acts  of,  1051. 
Infant's  agent,  1788  6. 

Instructions,  agent's  power  to  disobey,  1804. 
Instrument     executed     by  .  binds     principal, 

when,  1818. 
instrument   Intended  to   bind   principal   does 

not  bind  agent,  1818. 
Insurance  by,  1800. 
Interpretation  of  authority,  1804* 
may  be  revoked,  when,  1820  2-13. 
manager  of  ship  general  agent  for  owners, 

1644. 
married   woman's  ppwei:  of  attorney,  S5S. 
measure  of  agent's  authority,  1706,  1708. 
minor  cannot  delegate  power,  48. 
mutual  obligations  of  principals  and  agents 

to  third  persons,  1807. 
necessary  authority  of  agent,  1800. 

as  to  generally,  1801  2-81. 
negligence  or  omission  of,  principal  respon- 
sible, 1818. 

as  to  generally,  1814  1-28. 
not  having  capacity  to  contract,  1818. 
notice  of  dishonor  by  agent.  2148. 
notice  to  agent    See  tit.  Conatmctive  Notlee^ 

binds  principal,  when,  1810. 
obligation  of  agent  to  surrender  property  to 

third  person,  1817. 
oral   authorization,   1701, 
ostensible  agency,  what  Is,  1780. 
ostensible  authority  of  agent,  1788b 

as  to  generally,  1707  1-47. 

defined.  1780. 

of  factor,  1828. 

principal  not  liable  tot  acto  under,  when, 

1812. 

What  amounts  to,  1707. 
particular  agencies,  as  to  generally,  1821. 
partner  agent  for  firm,  184S. 

liable  as  agent,  1853. 
pilots.     See  tit.  Shipmasters  and  Pilota. 
power  of  attorney   to  gratuitous   employee, 

1627. 
power  to  disobey  instructions,  1804, 
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AGENCY  (continued) 
prloe,  ^authority  to  reoelTe,  1907* 
principal  bound  by  instrument  executed  by 
agent,  when,  181S. 
how  affected  by  agent's  act«  within  scope 

of  authority,  1807. 
when  bound  by  incomplete  exeoution,  ISlOi. 
when  bound  where  agent  exceed*  autttor* 

ity,  1811. 
who  may  be,  1887. 
mtUlcatlon 

by  Infant,  17INI  4. 
creates  agency,  1791. 

created,  agent's  liability  respecting,  iSld. 
effect  of  giving  exclusive  credit  to,  181& 
of  agent's  acts,  17112. 
of  part  of  transaction,  17W(.    . 
void,  when,  170S. 

when  and  how  may  be  made,  170S* 
as  to  generally,  1798  2-49. 
not  to  work  injury  to  third  party,  178S. 
of  part  of  transaction,  1798* 
rescission  of,  1798i 
when  ratification  void,  1798. 
real  estate  agent  may  give  covenant,  1809* 
real   estate   brokers,   statute   of    frands    re- 
lating to,  18S6. 
representations,    power   of   agent   to   make, 
i89ai 

rescission  of  ratification  of  agent's  act*  1798. 
responsible  to  third  parties,  1818. 

as  to  generally,  1817  1-16.     . 
services  performed  in  reliance  upon  ratifica- 
tion, 1798  5. 
revocation   by  principal   terminates  agency. 

1819,  ISaO  2-13. 
rights  of  persons  dealing  with  agent  with- 
out notice  of  agency,  1818. 
scope  of,  agent  not  to  define,  1894. 
set-off  against  claim   of  principal  by  third 

person,  1818. 
shipmasters.    See  tit.  Shipmasters  and  Pilots. 
ship's  manager.     See  tit.  Ship's  Mamager* 
special  agent 
authority  to  receive  price,  1897. 
defined,  1788. 
statute  of  frauds  in  relation  to,  1888^  1791* 
snbagent 
liability  of,  1638. 
rightfully  appointed   represents   principal. 

1819. 
termination  of  power  eonpled  with  inter- 
est, 1819. 
unauthorized  employment  of,  1818. 
telegraph   message,  .transmission   pf.   negli- 
gent assent,  1894  77. 
terBtlnatlon  of 
as  to  generally,  1^9  1-21. 
by  death  of  agent,  1819.  ^ 

by  death  of  principal,  1819. 
by  extermination  of  subject  of,  1819. 
by  insanity,  1788  7. 
where  coupled  with  an  Interest,  1819. 
third  person,  agent's  obligation  to  surrender 

property  to,  1817. 
third  persons  not  to  be  injured  by  ratifica- 
tion of  agent's  act,  1798. 
torts,   agent's  liability   for  to  third  person, 

1818. 
torts    of    agent,    liability    of    principal    for, 

1818,  1818. 
trustee's   power  as,   17T8> 


warrant  of  authority  of,  1896,  1816. 
who  may  appoint  an  agent,  1787. 
who  may  be.  an  agent,  1787. 

as  to  generally,  1787  1-9. 
wilful  wrongs  of  the  agent,  principal  liable 
for,  when,  1818. 

AGBSlfT.     See  t!ts.  Agency f  Brnploymemti  Mas* 
ter  and  Scrramt. 

appointment  of  chattel  mortgager  as  to  sale, 
919  2. 

collecting  agent.     See  tit.  Attorney. 
duticis  and  powers  of,  1688. 

misstatement   of    in   application   for   insur- 
ance, 18M  2. 

must  conform  to  authority  conferred,  1888* 

must  keep  his  principal  Informed,  1688. 

notice  to  In  line-  of  duty^    See  tit.  Cosatraet- 
ive  Notice. 

of     corporations.       See     tits.     f)orporatioBS| 
Corporate  Powers. 

power  to  sell  ship  and  raceive  payment,  919. 

representation  *  as    to -.safety    of    premises 
leased,  1889  2. 

responsibility  as  subagent,   1688. 

AGISTOR 

as  to  lien  upon  property,  9998,  8097  3-8. 

AQRICBMBNT.     See  tit.  Contract. 

for  (jdnstmotion  of  things  not  yet  in  esse, 
998  2-4. 
.seamen  not  to  lose  wages  by,  1848. 
to  make  a  will,  1088  1-4. 

specific  performance,  2287  41. 

AOGRBGATB  CORPORATIONS 
as  to,  298  ^'-ll. 
how  formed,  297  4-7. 

AGRICULTURAL  FAIR  CORPORATIONS 

debts   and   liabilities,   amount   that  may   be 

contracted,  0T9, 
liabilities  which  may  be  contracted,  079. 
may  acquire  and  hold  real  estate,  079. 
may  fix, fee,  etc..  of  membership,  879. 
not  for  profit,  879. 

AGRICULTURAL  LANDS.;    See   Ut.   Leases   of 
Agrienltaral  ImwiUi 

ALIBNATION.     See  tit.  Conyeyamee* 
by  codicil.  1078  3. 
of  homestead  permissible,  971  6,  6. 

ALIENS 

apprenticeship  of,  290. 

definition  of,  629  2. 

disability  of  non-resident  aliens  to  Inherit, 

1134  11-15. 
estate  of,  when  vests  'in  sovereign,  889  18, 

1188. 
how  may  inherit.  1184  16-22. 
inheriting  must  claim  within  five  years,  68a 
non-resident    cannot    Inherit    real    property, 

689  19-22. 
property  rights  of,  629. 

right  to  Inherit  and  succeed,  1188,  1184  2-22. 
rights  and  privileges  of,  629  8-11. 

ALIMONY.     See  tits.  Allowameef  Divoree. 

allowance  may  be  made  by  court,  181  2-7. 
oredit  of  husband  may  be  used  by  wife,  when, 

182  8,9. 
defined.  177  2-16. 

determination  of  allowance,  178  19-22. 
diminishing  and  increasing,  178  23,  24. 
distinguished  from  maintenance,  178  18. 
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AX.IMONT  (continued) 

CJversion  of  funds  to  other  uset,  ITS  26. 

enforcement  of  order  for  by  contempt  pro- 
ceedings, 178  29. 

exacting  security,  power  of  court,  18S  10-lS. 

for  wife  while  living  apart,  144  2.  See  tit 
AUowaMtis. 

gross  sum  and  instalments,  178  88-41. 

judgment  for  generally,  179  42-67. 

Jurisdiction  after  decree  settling  rights,  189 
68-78. 

not  payable  out  of  homestead,  964  1. 

pendente  lite,  when  allowed,  184. 

property  in  husband  not  requisite  to  order 
for  payment  of.  180  74. 

refused  where  wife  at  fault,  180  76,  76. 

review,  reduction  of  allowance,  181  82,  88« 

•'ALL.  DBBTS'» 
meaning  of,  841. 

ALLOWABTCB 

permanent,  review  of  on  appeal,  190  10. 
reduction  of,  190  11-18. 
to  wife  in  divorce,  168  22. 

Al4liVTION.      See   tit.    Accesatoit, 

accession  by,  880,  840  1-14. 

definition  of,  889. 

islands.    See  tit.  lalamds. 

sudden  removal  of  bank  of  stream,  840, 

ALTBRATIOBT 

and    cancelation    of    contracts,    in    general, 

144S»  1444. 
of  duplicate  of  contract,  1444. 
of  legal  relation  of  adopted  child,  270. 
of  legal  relations  of  husband  and  wife,  80S. 

AliTBRBTATITS: 

future  interest  in  the,  068. 
obligations  in  the.  1199»  1200. 

ALTERNATIVIS  OBLIGATKOlf S.     See  tit  OblU 
gatloBS. 

AMBIGUITY 

in   contracts,   construction   of,   1087« 
in  wills,  construction  of,  1074. 

AMBIOUOVS  DirORDS 

as  to  in  charge  of  libel,  88  92-109. 

AMBlfDMBNT.     See  tit.   Corporations, 

to  articles  of  incorporation,  SOS. 

AMUSBMBNTy  PLACB  OF»  BTG, 

rights  of  citizens  in,  106. 

ANIMAIiS 

care  required  of  borrower,  1846, 

cruelty  to,  671-S78. 

damages  for  injuries  to,  2196. 

depositary  of,  1826. 

duty  of  owner  to  keep  on  his  premises,  781  7, 

fersB  natura,  injuries  by,  liability,  1482  11. 

12. 
game.     See   tit   Game. 

right  to  take,  696. 
increase  of  mortgaged,  9028  11. 
injury  to,  damages  for,  2188. 
killing  sheep  by  dogs,  2108. 
lien  fov  keeping,  2006. 
lien   of  owner   for  service  of  stallion,    etc, 

2101. 
societies    for   the   prevention   of   cruelty   to. 

See   tit.    Societies  for  the  Prevetttlon  of 

Crnelty  to   Children   and   Animals. 
trespassing,  lien  on,  2097  7.    * 
wild,  property   in,  610. 


AHirUAIi  REPORT 

of  bridge,  ferry,  wharf,  chute,  and  pier  eor- 
porations,  SSO. 

of  consolidated  colleges,  etc.,  608. 

of  homestead  corporations,  687. 

of  land  and  building  associations.  Bee  tit 
Land  and  Bnllding  Corpomttons. 

of  religious,  soolal,  and  benevolent  corpora- 
tions, 868. 

ANNUITIBS 

as  to  generally,  1001  20-SS. 
definition  of,  1069,  1001  19. 

AKBTULMBNT    OF    MARRIAGB.      See    tit    Di- 
Toree. 

action  for,  character  of,  100  17-22. 

ANSWBR 

denying  allegation  of  indebtedness  in  words 

of  complaint,  1214  36-46. 
last  day  to  falling  on  holiday.  11  7. 
setting  up  non-delivery.  8S6  11,  886  48. 

AKTBCBDBlfT  Wll^Ii.     See  tit   WUIn. 

revivor  by  revocation  of  subsequent  will, 
1048. 

AKTBNVPTIAI,   COMTRACTS 
as  to,     100  71-78,  288. 
Judgment  Is  a  contract,  180  89. 
will  to  feme  sole  not  revoked  by,  1047  16-21. 

APFBAIi 

from  decree  of  divorce.  ISO  8-9. 
objections  not   raised   below   not  considered 
on,  8S6  12. 

APPLICATION   OF   PAYMBNT 

application  by  equity,  1280  38-41. 
application  by  the  law,  1220  33-37. 
change  of  application,  1228  6. 
contract  to  apply  principal  fund.  1228  7,  8. 
creditor's  application  of.  1228  20-32. 
debtor's  application,   1228  9. 

burden  of  proof,  1226  10-14. 

reason  for  rule  of,  1228  15-19. 
immatured  debts,  12S0  42.  43. 
interest  due  at  time  of  payment,  1280  44-48. 
on  collection  by  agent  for  principal  and  him- 
self, 1227  8,  4. 
secured    and    unsecured    debts,    application, 

1280  49-66. 
sole  and  Joint  obligors,  1281  66. 
sureties  and  guarantors,  application,  1281  67. 

AFPORTIOBTINO  BASBMBNT8,     See  Ut  Base- 
nsents  and  Servitnd^ 


APPORTIONMBNT 

of  hire,  when,  1681. 
of  liens,'  effect  of,  2018. 

APPRAISBMBNT 

of  homestead,  977,  962. 

of  losses  between  tenant  and  remainderman. 

1107. 
of  property  found,  1642. 

APPRAISBRS 

report  of  and  contents  of.  980. 

to  value  homestead,  979. 

to  be  sworn,  979. 

to  determine  value  and  divisibility,  960. 

APPRBNTICB,      See    tit    Master   and   Appren- 
Ucc. 

APPROPRIATION  OF  TUTATBR*   See  tits.  Water 
and   Canal    Corporations!   Water-Right. 
absolute  title  passes  by,  1144  90,  91«  94-96. 

101. 
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APPROPRIATION  OP  WATER  (continued) 
any  person  may  appropriate,  114S  81,  82. 
approprlator  not  owner  of  "very  body  of  the 

water,"  1144  92. 
as  applied  to  the  aoqulrement  and  rlffht  to 

use  water,  11S8  2. 
by  alien,  as  to,  114S  79,  80, 
cannot  complain  of  quality  of  water,  when, 

1144  105. 

causing  to  flow  irresrularly,  1144  106. 
controversies    between    approprlators.    UM 

4-10. 
deprlvlniT  of  use  of  water,  1144  107* 
diligence  In  completing,  liao  2-10. 
duty  to  repair  ditch,  1148  172-180. 
enlarging  ditch,  1144  109. 
history  of  doctrine  in  this  state,  1188  4-8. 
infringement  forbidden,  1157  22-24. 
injunction  against  trespasser,  1145  111. 
intention  to  appropriate,  1145  112. 
interest  acquired  by,  1144  98. 
landowner's  right  as  affecting  approprlator. 

1145  116,  117. 

measure  of  right,  1145  118,  114. 
measurement  of   water  and    ditch   capacity. 

11S8  10-14. 
Mexican  law  regarding,  1145  121-123. 
mine  owner's  right  as  affect Ing,  1145  124. 
miners  may  appropriate,  1148  83. 
municipal  corporation  has  no  power  to  ap« 

proprlate,  1148  84-88. 
nature  of  right  as  against  others,  1145  128* 

128. 
nature  of  use,  1145  118. 
necessary  water   only  can   be   appropriated* 

1146  129-136. 

of  more  than  use  for  beneflcial  purposes, 
1188  8. 

percolating  waters,  as  to,  1148  188. 

place  of  use  of  water  appropriated,  1145  118* 
120. 

power  to  control  and  right  to  enjoy,  1144  96. 

presumption  as  to  extent  of  rights,  1146  187. 

prior  grant  superior  to  subsequent  appropri- 
ation, 1148  168. 

protection  against  befouling,  1146  138.  189. 

quantity  and  quality  of,  1146  188,  139. 

relative  rights  of  approprlators,  1148  169-171. 

right  against  federal  and  state  grants,  1147 
157-168. 

right  of  appropriation,  IISO  16. 

right  to  appropriate  surplus  water,  1147 
148-156. 

right  to  flow  back  on  publio  domain,  1146 
142. 

right  to  maintain  ditch,  1147  143. 

right  to  raise  dam,  1158  3. 

right  to  use  water  sufficient  for  protection, 

1147  144. 

rights  of  approprlator,  1144  102-147. 

rights     of     parties     who     have     constructed 

canals.  1180  26. 
rights     of    subsequent    approprlators,     1147 

148-168. 
state  laws  as  affecting,  1141  60-55. 
statutory    appropriation     not    necessary    to 

prescription,  1188  16. 
surface    from    rains    may    be    appropriated* 

1180  17. 
tenants  in  common,  1147  146-147. 
title  acquired  by.  144  90-101. 


under  U.  a  laws,  1180  28.  24,  26-49. 

unlawful  appropriation  not  authorized,  1180 

18,  19. 
water-rights  may  be  acquired  by,  1187* 
water- right.     See  tit.  'Water-Right. 
what  may  be  appropriated.  1141  66-78. 
who  may  make,  1148  79-89. 

APPURTENANCBS 

deemed  fixtures,  when,  628. 

irrigation  stock  appurtenant  to  land,  when. 


kinds  of,  624  6-68. 

land,  to,  624. 

of  ship.     See  tlL  Ships  and  Shipping. 

pass  by  transfer  of  land,  468,  877,  2817. 

to  homestead  exempt,  065  4. 

trade-mark  is,  808  87. 

ARBITRATIOlf 

offer  of  infant,  effect  of  on  contract,  46  41. 

partner  may  submit  to,  1847. 

In   insurance  prerequisite  to  recover,  when, 

1018  3,  6. 
effect  of  on  time  of  payment,  1010  1,  8. 
specific   performance   of   agreement   for   not 

enforced,   2224. 

ARCHITECT 

certificate  of  completion,  1221  7. 

ARRESST 

of  ohildren  and  commitment  to  asylums,  eta, 

578. 
of  ship,  authority  of  master  on,  2068  88,  88. 

ARTICIiBS  OF  HfCORPORATIOlff 

acknowledgment   of,  805. 
amendment  of,  805. 

as  to  generally,  805  9-1 1. 

assent  of  two-thirds  of  stockholders,  805. 

filing  copy  of  amended  articles,  805. 

original    and    amended     articles    together 
contain    what,    806. 

penalty  for  neglect  to  file,  806. 
amount  of  capital  stock.  808  25. 

amount  actually  subscribed  and  by  whom, 
808    26-32. 

amount  to  be  subscribed  must  be  fixed,  806. 
certain   corporations   to   state   further   facts 

in  articles.  804. 
compliance   with   statute   necessary,  207   16- 

19.  20O  8-6. 
eontents  of  articles,  802  6-82. 

name  of  corporation.  802  7-10. 
change  of  name,  808  11-12. 
copy  of  must  be  filed,  where,  810. 
corporate  name  must  not  be  duplicated  nor 

closely  imitated,  807»  808  11. 
filing  of  articles  indispensable,  807  7. 

certificate  to  be  filed,  806. 

place  of  filing.  808  10. 
how  executed,  SOS. 
number  of  directors  or  trustees,  808  22,  24. 

increasing  and  diminishing,  801. 
place    where    principal    business    Is    to    bo 

transacted,  808  16-20. 
prerequisites  to  filing  of,  806. 
prima   fade  evidence,  when,  806. 
purpose  for  which  formed.  808  18-16. 
signing  of  articles,  804  38. 
statement  in,  incorrect,  effect  of,  806  8. 
subscription  to,  805  8. 
term  for  which  to  exists,  808  21. 
what  they  must  satisfy,  801. 


ASSBSSMBlfT   OF   STOCK 

action  to  recover  assessments,  S7S» 
evidence  on,  S75  82-86. 
in  s^neral,  S78  2-6. 
rigrht  of  action  to  recover,  S74  7-2S. 
rlgrht  to  elect  remedy,  879  28-31. 
action  to  recover  stock  sold,  STS. 
jurisdiction.  879  10-12. 
limitation  of  action,  870. 
proof  of  publication  and  sale,  8781 
rlffht  of  action,  872  4-6. 
as  to  grenerally,  880  2-31. 
as  to  what  Is,  861  26-28. 
delinquent  notice  of  assessment,  868, 
contents  of.  888. 
form  of,  868. 

Jurisdiction  conferred  by,  767. 
publication  of,  869. 
sale  of  stock  at  auction.  869. 
disposition   of   stock  purchased  by  eor« 

poratfon.  870. 
extension    of    time    of    delinquent    sale, 

notice   of,  871. 
highest  bidder  to  be  purchaser,  870. 
in    default    to    bidder    corporation    may 
purchase,  870. 
effect  of  levy  and  collection,  868  10-16. 
how  levied,  880,  864. 
injunction  to  restrain,  867  14-16. 
levy  of  assessment  while  old  assessment  nn- 

paid,  868. 
Hot  Invalidated  by  failure  to  make  publloa- 

tion  of  notice  as  required,  871« 
notice  of  assessment,  366  11-13,  867. 
delinquent  notice,  form  of.  868» 
form  of  notice,  867. 
publioatlon  of  notice,  867.    : 
service  of  notice,  367. 
order  of,  what  shall  contain,  866. 
party  assessable,  868  62-60. 

liability,  on  what  depends,  868  61-6ft. 
power  to  assess,  361. 

fully  paid  up  stock,  861  32-36. 
stock  not  fully  paid  up,  868  87-61. 
power  to  collect,  868  66-78. 

limitation  as  to,  864. 
waiver    of    sale,    action    to    recover    assess- 
ments, 873. 


ASSESS SMBNTS.     See  Taxes  and  Aaseaavieiits. 

assignee:.     See  tit.  ABslirnmciit  for  Bemeftt'of 
Creditors. 

liability  for  breach  of  covenant,  when,  1809 

3-6,  11,  12. 
of  swamp-land  certificate  not  within  rule  as 

to  bona  flde  purchaser,  946  12. 
takes    subject    to    rights    of    third    persons. 


assignese:  in  insolve:nct 

not  subsequent  purchaser  or  mortgagee  for 
value  in  good  faith.  946  4-11. 

assignee:  of  contract 

rights  of.  1806  70-73. 

assignese:  of  le:sse:es 

remedies  of  lessor  against,  706. 

ASSIGNMESNT.     See  tits.  Asslgnineiit  for  Ben- 
efit of  Creditors  I  Convcyamces. 

as  to  what  may  be  assigned.    See  tits.  Cboses 
In  Action)  Personal  Property* 

for  benefit  of  creditors  must  be  recorded,  946 
18,  14. 


of  action  against  street  railway  for  penalty 
for   overcharging,  004. 
'    of  choses  in  action,  784. 

of  debt  carries  mortgage.  2988.    • 
'    of  debts  secured  by  mortgage, 

of  life  insurance  policy,  1044. 

of  mortgage  as  notice,  9082. 

of  products  of  the  mind,  1847* 

partner  may  make.  1847. 

warranty  of   written   instrument   sold«   II 

ASSIGNBIESNT  FOR  BESNEIFIT  OF  CREDITORS 

assent  of  creditor  necessary  to  modification 
of  assignment. 


accounting  of, 

bond  of,  2800. 

compensation   of, 

protected  for  acts  done  in  good  faith, 

takes   subject  to    right   of   third   persons. 


to,    generally, 
certain  transfers  not  affected  by, 
conditions  of  disposal  and  conversion. 


debtor  may  execute,  when, 

discharge,    right    to   debtors    on    what, 

21-24. 
exempt  property  not  affected  by,  2802. 
insolvency,  what  is,  2290. 
instrument   of  assignment,  8294. 

compliance     with     statute     necessary     to 
validity. 
Inventory 

filing  of. 

nature  and   requisites   of.   2290. 

recording  of,  2298. 

where  more  than  one  assignor, 

verification  of,  2297. 
modification  of  assignment,  assent  of  cred- 
itor necessary  to,  2808. 
of  real  property,  2299. 
preferences  executed.  2998-8-6. 
repudiation  of  assignment;  22S0  20. 
transfer  to  trustee,  8M0-26. 
what  debts  may  be  secured,  2901. 
what  is  n6t  «n  assigilmernt,  2280  27-30. 
what  makes  transaction  an  assignmeAtr  2190 

'      8«. 
when  esstgnment-vold.  8202,-2288. 

as   to,  generally,  2298. 

ASSOCIATIONS  AND  SECRlfiT  ORDERS 

not  insurance  corporations,  42T. 

ATTACHMENT 

"   exemption   of   policy   of  life,   etc.,   insuraiice 
from,  447. 
lien  of  ofllcer,  2099. 
levy  of  befQre  declaration  of  homestead.  969 

5,  6. 
not  a  conveyance  within  the  statute,  952  4. 
of  mortgaged  personalty,  2006,  2058. 
upon  goods  of  creditor  in  transit,  2106  28-36. 
what  subject  to,  946  16. 

ATTORNEY  FEES 

allowable  as  damages,  when,  2179  13,  2183  6. 
are  recoverable,  when,  2102  6. 
as  damages  In  action  for  conversion,  2196  16. 
as  damages  in  injunction,  2183  6,  2192  6. 
effect    of    provision  '  for    upon    negotiability, 

2116  2. 
upon  foreclosure  of  mortgage.     See  Land  and 

Bnlldlng  Corporations. 


r 


IlfDBZ. 


ATTORlVBT-GBlfBatAXi 

duty  of  when  alien  does  not  claim,  1185» 
may  inquire  Into  corporations,  SM. 
proceedlngrs  by,  In  case  of  escheat,  llSB. 
when  to  commence   proceedings  to  escheat* 
1186  2,  3. 

ATTORNBT  IN  FACT 

appointment  by  conditions  in  deed,  899  I. 
as  to,  880. 

eertlflcate   of  acknowledgment  by,  938* 
form   of   certificate   of  aoknowledsment  by* 

936. 
how  must  execute  for  principal,  886. 
how  must  execut<e  where  he  Is  one  of  the 

grrantors,  881  14. 
officers  must  affix  their  slirnatures,  086,  887 

4.  5. 
one  of  ffrantors,  how  to  execute,  881  14. 
seal   of  officer   taking  acknowledgment*  987 

2,  8. 
.to  convey  realty,  987. 
variance  In  griven  name  of  officer  In  eertlfl* 

cate  and  slgrnature.  987  6. 
revoklngr  power  of,  962. 

ATTORNMBNT 

as  to  generally,  1697  S-Sl. 

by  tenant  to  stranger,  effect  of,  1698. 

lessee   estopped   to  deny   lessor's   title,  1689 

32.58. 
to  landlord,  837. 

AUCTIOIV 

auctioneer's  memorandum,  1618. 

bids  by  seller  or  agent,  when  'Yoid,  1617* 

bid;  withdrawal.  1618. 

by  bidding,  1617. 

defined,   1618. 

delinquent  stock,  sale  of  at,  889. 

memorandum  of  atrctlbneer,  1618* 

pledge,  sale  of  at,  8974. 

sale  by,  1616. 

complete,  when,  1618. 

under  written  conditions  modifying,  i617» 
statute  of  frauds,  1368. 
under  written  conditions,  1617. 
withdrawal  of  bid,  1618. 
without  reserve,  rights  of  buyer,  1617. 

AVCTTIONE^IRS.     See  tit.  Agents, 
authority  from  seller,  1821. 
as  to  generally,  1821  1-6. 
authority  from  bidder,  1822. 
memorandum  by,  as  to,  1618^  1822  note. 

AUTHOR 

property  of  In  wrltlngrs,  309-208; 

AUTHORITY 

joint,  how  construed,  11. 

AUTOMOBILE! 

franchise  for  constructing  road  for,  618. 

AVERAGE.     See  tit.  GeMeral  Average. 

AVOIDING  TOLLS 

penalty  lor,  618. 

AVULSION.     See  tit.  Accretion. 
distinction  from  alluvion,  840. 
islands.     See  tit.  Islands. 
sudden  removal  of  bank.  140. 

AWARD.     See  tit  Arbitration. 

effect  of  in  insurance,  1918  Z,  3. 
penalty  on,  2226  7. 

BADGES 

officers  of  railroads  to  wear,  488. 


to  be   worn  by   agents   of  society   for   pre- 
vention of  cruelty,  etc.,  673. 

BAGGAGE.     See  tits.   CarrlcMi    Railroad  Cor- 
porattoBS. 

baggage-master's  authority,  470  3-6. 

bicycle  as,  1707. 

carried  and   delivered,   how,   1708. 

check  to  be  affixed  to  by  railroad,  409. 

checking,   generally,  1708. 

unchecked,  carried  at  owner's  risk,  17oa 

consists  of  what,  1707, 

damages  for  failure  to  check,  489. 

liability  for;  1708. 
,.  lien  of  carrier  on,  1714. 

obligation   to  carry,  1707. 

obligation  to  carry  on  stage.  1707. 

sale  of  by  Innkeeper  for  storage,  1641. 

to  be  checked,  469. 
•   unchecked,  carried  at  owner's  risk,  1706. 

BAIL.     See  tit.  Indemnity. 
as  to  what  is,  1967. 
how  regulated,  1967. 

BAILEE 

Hen  of,  act  construed,  2097  f-12. 

BAILMENT.      See     tits.     Deposit  |     Depositary  | 
Hlrlnjgf  Loan  for  Use|  Warehouseman. 

gratultouli     depositary,     creditor    Is,     when, 
2149. 

BANK.     See   tits.  Banking   Corporations  |   Sav- 
ings Banks. 

book    and    notice    to    directors    and    stock- 
holders, 832. 
lien  of  banker,  2098. 

BANK  ASSOCIATION.     See   tit    Banking   Cor- 
porations. 

as  to,  294  24. 

BANK   COMMISSIONER 

land  and  building  corporations  to  report  to, 
694. 
subject  to.  698. 
.   report  of,  698. 

BANK  DEPOSIT 

title  to,  1996  8. 

BANK-NOTES.      See     tit.    Negotiable    Instra- 
fuents. 
as  to,  ^20»  2171. 

BANKER 

lien  of,  2098. 

BANKING  CORPORATIONS 
as  to,  812.  ^ 

capital  stock  of,  812. 
copy  of  proceedings  of  meeting,  812, 
dividends  of,  818. 

BARGE 

negligence  in  use  of,  1676  14. 

BASTARDS 

"acknowledged,"  as  to  by  parent,  1121  2-18. 
acknowledgment,  sufficiency  of  acts  of,  1122 
27-32. 

letters  of.  1122  23-25. 

sufficiency  of  written.  1122  32-40. 
adopted  by. father.  Inherits  when,  1118  31. 
adoption  of,  260,  271. 

consent  of  mother,  271  7,  8. 

effect  on  legitimacy,  272  18,  19. 

effect  on  right  to  inherit.  272,  21,  22. 

effect  on  status  of  child,  272  20. 
custody  and  control  of,  281. 
Inheritance  by,  1128  2. 


BASTARDS  (continued) 
leflrttimation  of,  279  86,  37. 
legrltlmlsed     by     subseqaent     marriage     of 

parents,  968. 
not  included  In  statute   of  aucceuion.  1118 

88. 
proof  of  llleflritimacy,  9097. 

BASTARDY 

chargrinff  married  man  with  is  libelous,  80  44. 

BBITBFICIARIBS 

acceptance  of  trust  by,  788  180-186. 

estates  of,  770. 

who  may  be  under  trust,  1785  48-4B. 

BBlfBFIT  CORPORATION.     See  tit.  Rdls;toa% 
Social^  aad   Bcaeroleat   CorPMratknuu 

cumulative  votingr  of,  888. 
directors  or  trustees,  number  of,  881»  888* 
exempt  from  insurance  laws,  497,  448. 
fraternal    societies    exempt    from    Insurance 

laws,  427»  448. 
insurance  associations, 
insurance,  mutual  life,  etc.. 
record  to  be  open  to  inspection, 

BBNKTOLBlfT  ASSOCIATIOBS.     See  Ut  Bai- 
eflt  Co-operative  Soelety. 
as  to,  805  4,  6. 
bequesU   to,   limitation   of  power   to   make» 

1058. 
Incorporation  of,  500-570. 
Insurance  associations,  498-480. 

BBinfiVOLENT   CO-OPERATIVB   SOCIBTIB8 

are  corporations  within  the  statute,  497. 

BB^linQSTS  AlfD  DBTISB8.     See  tit  Wills, 
"bequest"  defined,  1000  8. 

BKTYCLB 

as  basrerssre.     See  tit.  BassAse* 
franchise  for  constructingr  paths  for,  518. 
is  basTffaffe  or  IvLggSige,  1707. 

BIGAMY 

ffround  for  annulling  marriage,  180. 

BILIiS    OF    ESXCHAJrOE.        See    tiU. 

Bills  of  Bxcbaiiirei  Nei^otlable  Imstni 

acceptance,  9168. 

by  separate  instrument,  9150. 

cancelation  of  acceptance,  9160. 

holder  entitled  to  acceptance  on  face,  wlien, 
8169. 

how  made,  9158L 

letter   of   credit   operates   as,    when,   9158 
7. 

necessity  for,  9158  8. 

parol  acceptance,  9158  9. 

promise  to  accept  equivalent  to  acceptanooy 
when,  9150. 

what  is  admitted  by,  9100. 
acceptance  or  payment  for  honor,  9100» 

holder  of  bill  bound  to^  when,  9100. 

how  enforced,  9100. 

how  made,  9100. 

notice  of  dishonor  not  excused  by,  9101* 

when  may  be  made,  9100. 
bill  in  parts  of  set,  9155. 

converted  into  promissory  note,  when,  9108. 
days  of  grrace,  not  allowed,  9156. 
definition  of,  9164. 

distinction    between   and   check,  9100   6. 
drawee  In  case  of  need,  9155. 
equitable  assigrnment  of,  effect  of,  9154  S,  t. 
figrures  do  not  control  words,  9154  7. 
form  and  Interpretation  of.  9154. 


must  be  in  a  set,  9155b 
presentment  for  acceptance,  916C 
how  made,  9157. 
to   be   made   to   drawee   In   case   of   need, 

when,  9157. 
to  joint  drawees,  9157. 
when  may  be  presented,  9150. 
when  must  be  made,  9157. 
presentment  for  payment,  9101. 

effect  of  delay  in  certain  cases,  9101. 
effect  in  other  cases,  9109. 
reasonable  diligrcnce  necessary,  9101  4. 
release  of  indorser  by  delay,  when,  9109 
4. 
oxcuse  for  presentment,  as  to,  9109. 
delay  when  excused,  9109L 
presentment   and    notice   when    excused. 


presentment  when  excused,  9189. 
presentment  of  part  of  set,  9155. 
requisites  of,  9118. 
requisites   of   inland   bill   of  exchangre,   9155 

8,  9. 
rlgrhts  and  obliirations  of  drawer.  9150. 
when  not  accepted,  where  to  be  made,  9101. 
where  payable,  9155. 
where  payable  at  a  particular  place,  9101. 

btlij  op  lading 

as  to  general ly,  1088  note. 

conditions  in  limiting:  liability,   1074. 

consignee  entitled  to,  1080. 

conversion    of,    when    action    will    lie,    1084 

17-20. 
definition  of,  1088. 
delivery    according:    to    exonerates    carrier. 


delivery  by  mistake,   carrier's  liability  for. 

1080  8-S. 
effect  of  accepting*  from  carrier,  1704. 
effect  of  on  rlgrht,  etc.,  of  carrier,  1088. 
negrotlabllity  of,  1084,  1085. 
pleading  and  practice,  1084  14-20. 
refusal  to  give,  effect  of,  1080. 
surrender    of    before    delivery,    carrier    may 

require,  1087. 
to  "bearer."  1085. 
to  be  grlven  to  consignor,  1088. 
transfer  of.  1084  2-13. 
transfer  of,  as  to  effect,  9105  87-44. 

BILIi  OP  SAIA 

filling  blanks  In,  008  4. 

BISHOP 

of  religious  corporations,  507. 

BLASTING  ROCK.     See  tit.  NeffUscncc. 

Injuries  to  children  of  immature  years,  1480 

89-94. 
negligence  in  producing  injury,  1450  85-88. 

BOARD   OF   COMMISSIONERS 

action    of    restrained    by    Injunction,    when, 
9950  89-73. 

BOARD  OF  SUPERVISORS 

injunction  to  restrain*  when,  9957  86,  80. 

BOARD  OF  TRADE 

assessments,  500l 
as  to,  988. 
by-laws  of.  500. 
capital  stock  of.  558. 
certificate  of,  550. 
formation,  organization,  and  powers  of,  551. 
power  of  trustees,   directors,  and   executive 
committee. 


UfBBX. 


BOARD  OF  TRADB  (continued) 
pow«r  to  acquire,  use,  and  sell  property,  5fl0» 
pre-ezlstinsr  corporations  may  become,  5M* 
rights  and  liabilities  of  stockholders,  560. 

BOARDINO-HOVftK^    KBBPBR    OF.      See    Ut 


BODILY  AILMBlfTS.     See  tit  Wills. 

am  affecting  capacity  to  make  will,  906  78-98. 

BOLTS.    See  tit  Lower**  Lien. 
lien  on,  nos. 

BONA  FIDES  HOLDBR 

Of  check  eriven  for  grambllng  debt,  S18S  S-S. 

BONA  FIDB  PURCHASER 

legal  title  must  be  acquired  to  constitute  ftf 

9B0  62. 
Of  bill  of  lading,  effect  of,  ai06  87-44. 
partner   not    within    rule    protecting,    wheUt 

9tSO  66. 
payment  before  notice  necessary  to  pro  tee- 

tlon  as,  9B0  67,  68. 

BONDS.  See  tits.  Gvanuityi  Indemnity |  Swrety* 

as  to,  9171. 

cemeteries  may  Issue,  S7d. 

corporations.  Issue  of  restricted,  887* 

negotiable,  SI2O9  2171. 

non-residents,  on  transfer  of  stock  to,  857* 

of  railroads.     See  tit.  Railroad  Corporations* 

savings  and  loan  corporations  may  Invest  in 

what  540. 
when  required  on  transfer  of  certificate  of 

stock,  887. 

BOOK 

name  or  title  may  be  protected,  888  28. 

BOOK  ACCOUNT 

chose  in  action,  784  4. 

BOOKS  OF  RECORD 
as  to.  928. 

Instruments    copied    In    constructive    notice, 

828  2,  8. 
mortgage  transcribed  In  book  entitled  "bills 

of  sale,*'  etc.,  not  properly  recorded,  817 

4,  5. 
seal  need  not  be  copied  Into,  928  17. 

BORROl^ER.     See  tits.  Hlrlngi  Loan  for  Use» 

care  required  of,  1648. 

degree  of  skill  to  be  exercised,  1S48. 

of  animal  borrowed  for  use,  1848, 

to  bear  expenses,  when,  1647. 

to  repair  injuries,  when,  1548* 

BOTTONRY 

definition  of,  2078. 

as  to  generally,  2078  1-40. 
Interest,  rate  of,  2085. 

lender,  rights  of  when  no  necessity  for  bot- 
tomry, 2088. 
lien  of,  how  lost,  2088. 

statute  of  limitations  does  not  apply  In  all 
cases,  2080  4-6. 

waiver  of  iien  on  foreign  vessel,  2089  10. 
loan  becomes  due,  when,  2088. 
master  may  hypothecate  freight  money,  2088. 
master  may  hypothecate  ship,  2081,  2084. 

as  to  generally,  2081  1-64. 

drafts  on,  when  valid  or  invalid,  2084  60-68. 

extent  of  authority,  2082  19-84. 

fraud,  effect  of.  2083  85-37. 

nature  of  authority,  2081  4-12. 

necessity.  2088  38-69. 

when  owner  cannot  be  reached,  2084. 


money  loaned  Is  to  be  repaid,  when,  2088. 

general  rule  as  to,  2088  1-8. 
owner  may  hypothecate  ship,  2080. 

right  to  enforce  bond,  2081  16. 
preference  of  lien  over  other  Hens,  2069. 
priority  of  lien,  2089. 
rate  of  Interest,  9088. 

rights  of  lender  when  no  necessity  for  bot- 
tomry, 9088. 

BM  to  generally,  2088  1-28. 
stipulation  for  personal  liability  void,  2887. 
when  loan  becomes  due,  2088. 

BOUNDARIES 

acquiescence  In  line,  prescription  by,  728. 

agreed  line,  791  8-6. 

boundaries    by   ways,    712.      See    tit.    Ways, 

Boundary  by. 
by   water,   708.     See   tit   Waters,   Bonndary 

by. 
as  to  generally,  709  1-48. 
common  law  declared,  709  4. 
common-law  rule   respecting  duty  to  erect, 

etc.,  721  8-10. 
conflict  between  courses  and   distances  and 

meanders,  706. 
conflict  between  river  as  monument  and  calls 

for  distance,  709  6. 
courses  and  distances  not  controlling,  709  7. 
crossing  Is  trespass,  when,  708  6. 
dispute  over,  722. 
duty  to  Inspect,  721  8,  9. 

ebb  and  flow  of  tide  not  only  test  of  navi- 
gability, 709  8. 
equitable  jurisdiction  where  confused,  722  20. 
extends    upward    and    downward,    how    far, 

708  5. 
fence.     See  tit.  Fence. 
high- water  mark,  710  10-18. 
high-water  mark  presumed  boundary,  when, 

712  86,  87. 
inclosure  of  land  by  and  fence,  709  2. 
Islands  not  Included,  710  19. 
lateral  and  subjacent  support.  712.     See  tit. 

Lateral  and  Subjacent  Support. 
line  trees,  710. 
marsh  as  boundary,  710  20. 
meanders,    natural   of   navigable   river   con- 
trol, 710  21. 
reduction  of  meanders  of  river  to  straight 

line,  710  22. 
stream  and  not  bank  Intended,  710  28. 
mouth  of  creek,  what  is,  711  28. 
mouth  of  non-navigable  stream  is  boundary, 

711  24-27. 
"navigable  streams,"  what  are.  711  29-81. 
"parallel"  lines  to  river,  711  35. 
qualified    ownership    between   high   and   low 

water  mark,  712  40. 
rights  of  owners  In.  708. 
rights  of  riparian  proprietor,  712  43. 
trees  whose   trunks  are   wholly   on   land   of 

one.     See  tit.  Trees. 
BOYS.     See  tit  Males. 

BRBAOH   OF   PROMI8B   OF  MARRIAGE.      See 
tit.  Contracts. 
charging  party  with,  libelous  when,  79  84. 
BRIDGES  CORPORATIONS 

as  to,  generally,  819,  B20. 

BRIDGES.      See     lit.    Bridges,    Ferry,    ^nharf^ 
Ciinte,  and   Pier  Corporation. 

duty    of    wagon    road    corporation    to    con- 
struct,  etc.,  812. 
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BRIDGES  (continued), 
to  be  constructed  by  water  and  canal  corpora- 
tions.     See    tit    IVater   and   Canal   Gov 
poratloBS* 
water  companleSp  duty  to  maintain,  583. 

BRIDGESS  AND  FSRRIIBS.  See  tit.  Brid«CMy 
Ferry,  'Wharf,  Chiite,  and  Pier  Corpora- 
tions. 

on  line  of  toll  road.     See  tit  'Wmm^m  Road 
Corporation*. 

BRIDGES,  FBRRY,  WHARF,  CHtJTB,  AND 
PIER   CORPORATIOMTfl 

annual  report  to  be  made  to  supenrisors,  SOQu 
by  whom  to  be  made,  sa^. 
damage  for  failure  to  report,  sao. 
duty  of  district  and  city  attorneys  in  rela- 
tion to,  630. 
publication  of  report, 
what  report  to  contain, 
corporate  existence  ceases,  when,  S19» 
statute  applies  to  natural  persons  and  eor- 
poratlons,  BOO.  * 

toll   not   to   be   collected  without   authority. 
B10. 

BROKEIR.    See  tit  Affcney. 

real  estate,  statute  of  frauds  applies  to,  1S66. 

MBROTHCR8  AND  SISTBRS" 

as  used  in  statute  of  succession,  1118  S7«  SS. 

BUILDING  CONTRACTS 

architect's  certificate  prevented,  13BEI  4» 
inference  with  completion  of,  UOS  8. 
mechanic's  lien  pro  tanto,  UBS  5. 

BUILDING  CORPORATIONS.  See  tit  Land 
and  Bnlldlns  Corpomtlona. 

BULLS.     See  tits.  Animals |  Damaires. 

lien  for  service  of,  1101. 
vicious,  injuries  by,  1462  18-16. 

BURIAL.     See  tit   Cemetery* 

right  of,  W4f  688. 

BUSINESS.     See  tit  Good-Will. 

conducted  on  homestead,  effect  of,  9S9  27-SO, 

87,  38. 

BUSINESS  ASSOCIATION.  See  tit  Bnslnesa 
Corporations. 

co-operative,  dOl-MB. 

BUSINESS   CORPORATION.     See   tit   Business 
Association. 
co-operative,  690. 

BUSINESS  DAYS.     See  tit  Holidays. 

what  are,  8. 

BT-LAIVS  OF  CORPORATIONS.  806  tits. 
Chamber  of  Commerce,  Boards  of  Trade^ 
Etc.  I  CoUevea  and  Seminaries  |  Co-operatlvo 
Business  Aasoclatlons. 

adoption  or  passagre  of,  814  8«12. 

when,  how,  and  by  whom,  SIS. 
alteration,    amendment,    and    repeal    of,    839 

9-84. 
amendment  of  by-laws 

how  made,  831,  833  9-84. 

v«3sted  riffhts  cannot  be  disturbed  by* 
32. 
as  to,  888  91-98. 
book  of  by-laws,  etc.,  833  8-8. 

open  to  inspection,  833  8. 
creation  of  preferred  stock  by,  833  17-lf, 
definition  of,  814  2-7. 
for  what  may  provide,  817. 
force  and  effect  of,  814  16,  17,  819  88-86. 


forfeiture  cannot  be  worked  by  new  by-law. 

833  16,  16. 
form  of,  814  13-16. 
Inherent  power  to  alter,  888  26. 
.members  presumed  to  know,  816  45. 
nature  and  validity  of,  '816  27-35. 
of  municipal  corporation.     See  tit  Mnnlelpal 

Corporation. 
Of  mutual  benefit  and  life  associations,  what 

may  provide,  489. 
of  mutual   life,   etc.,  insurance  corporations, 

may  limit  amount  of  stock,  etc,  436. 
offloe  of,  81ft  86. 
power  to  alter  enters  into  contracts,  838  22- 

25. 
power  to  enact,  816  37-42. 

reserved  in  ffeneral  law,  833  20,  21. 
presumption   as    to    by-laws    remaining    un- 

chanered,  838  28-31. 
record  o(,  831. 

requisites  and  validity,  818  6-22. 
siffnlnflT,  816  48,  44. 
'uniform  operation  of,  818  49. 
validity  of  by-laws  res  Judicata,  838  fl. 

CALL  PRIVILEGE 
as  to,  1471  3. 

CANAL  CORPORATION 

as  to,  ireneraUy,  a34-CS83. 
CANCELATION 

and  alteration  of  oontracta*  as  to,  canaraliy* 

1448,  1444. 
In  i»art,  33B3. 

of  acceptance  of  bill  of  exchansre,  8159i» 
of  deed  does  not  revest  title,  866. 
of  instruments.  In  ireneral,  33B1«  3381« 
of  will,   1040,  1043. 
recordlnsr  of,  3351. 
CANCELATION  OF  INSTRUMENTS. 
cancelation  in  part  when,  23S8. 
Instrument  obviously  void,  3383. 
may  be  ordered,  when,  2351. 

as  to,  flrenerally,.  22ffl-23S3. 

clause    srivlngr   rig^ht  .  to    rescind,   3288    6-8. 

equitable  relief  granted,  when.  3353  10,  11. 

CAPACITY  ^O  CONTRACT.     See  tit  Contract. 

common-law  doctrine,  1269  4-1,0. 
of   idiots.     See   tits.   Idlotsf   Persons   of  Un- 
sound Mind. 
of  Intoxicated  persons.     See  tit  Intozleation. 
of  minors.     See  tits.  Infant|  Minora. 

as  to,  1266. 
Of  municipal  corporations,  1261  18-20. 

CAPITAL  STOCK.     See  tit  Corpcrntlon. 

assessment  of.     See  tit  Assessment  of  Stock. 

assessment  of  railroads,  480. 

liability  for. fraudulent  Issue  of,  1446  20-82. 

meanlnflr  of,  839  2-6. 

of   railroad   corporations.     See   tit   Rnllroad 

Corporations. 
transfer  of  railroad  stock,  450* 
not  valid  except,  450. 

CARE.     See  tit  Nevllsenea. 
degree  of,  19. 
irreat 

borrower  to  use,  1846. 
carrier  of  messaeres  for  reward  to  use,  1691. 
employee,  for  his  own  benefit  to  use, 
shipmaster  to  use,  1641. 
ordinary 
carrier  cf  property  for  reward.  1679. 
carrier  of  persons  gratuitously,  16BL 


nrofix. 


CARE  (continued) 

depositary  for  hire,  to  use,  IIHMI. 

employee  for  reward,  to  use,  16a7» 

hirer,  to  use,  1574. 

voluntary  agrent,  to  use,  1646. 

trustee,  to  use.  1768. 
slight 

erratuitous  carrier  of  property  to  use,  ItT^ 

gratuitous  depositary*  to  use,  182II. 

flrratuitous  employee,  to  use,  1687. 
vtmoat 

carrier  of  messagres  by  telegrraph,  to  use* 
1661. 

carrier  of  persons  for  reward,  to  use,  1689. 

CARELISSSNE8S.  '  See  tit.  NeffllseBee. 

CARRIAGE 

common  carriers^    3ee  tit.  Common  Carried 
of  messages.    See  tits.  Canrlers  of  Messatreei 

Telesrams. 
of  persons.    .See  tit.  Carriers  of  Persons. 
of  property,     bee  tit.  Carriers  of  Property. 

CARRIAGE   IN    GENERAL.      See   tit.    Commoa 
Carrier. 

carriers  by  sea,  riffhts  and  duties,  1647. 

as  to  erenerally,  1647  1-84. 
Chinese  exclusion  acts  and  constitutionality 

thereof,  1648  1^84. 
contract  of  carriage,  1646. 
gratuitous  carriers,  obligations  of,  16S0. 

who  has  begun  to  carry,  1601. 
kinds  of  carriers,  1646. 

Inland  carriers,  1646. 

marine  carriers,  1646. 
lifLbility  of  carrier  without  reward,  1651  1,  ^. 

CARRIER 

act  of  God  relieves  of  liability,  1714. 
basrsraere.    See  tit.  Bnssnse* 
bill  of  lading.    See  tit.  Bill  of  Lading. 
common  carrier.    See  tits.  Common  Carriers i 
Common    Carriers   of   Persons)    Conunon 
Carrtem  of  Property. 
.  defined,  160S. 
compensation,  1700.' 

payment  and  refusal  of,  1706* 
connecting,  delivery  to,  1718. 
consignee  defined,  1674. 
contract  of  carrier,  1646, 

damages  for  breach  of  obligation  to  deliver, 
2190. 
for  breach  of  obligation  to  receive  goods, 

2190. 
for  delay,  2190. 
for  non-delivery,  2190. 
for  refusal  to  receive  freight,  2100. 
delay    in   carriage    of    freight,    liability    for, 

1717. 
delays,  generally,  167S. 
delivery 

exonerates  carrier,  when,  1686. 
in  part,  apportionment  of  freight,  1688. 
manner  of,  1678,  1680. 

not  made,  carrier  may  exonerate  himself, 
how.  1682. 
obligations  of  carrier  on,  1681. 
place  of,  1678,  1680. 
surrender    of   bill    of    lading   may    be    de« 

manded  before,  1687. 
to  connecting  carriers,  1719. 
duty  of  carrier  of  persons.     See  tit.  Common 
Carriers  of  Persons. 


ejection  of  passengers.     See  tit.  Ejection  fpr 

Non-Payment  of  Pare. 
exemption    from    liability    where    negligent, 

.     none,  1717. 
expense    of    transportation    of    things    sold, 

1501. 
fare.     See  tit.  Fare, 
freight 

defined,  1674, 

not  «Mcepted,  to  be  stored  by  carrier,  1688. 

not  delivered,  obligation  of  carrier,  168^. 

obligation  to  accept,  1698. 
frelir^tnge 

apportionment  of,  1688. 
. ;   according,  ta  dlstanook  1688. 
by  contract,  1688. 

carriage  further  than  agreed,  1688* 

consignee  liable  for,  Tfhen,  ia87« 

consignor  liable  for,  when,  16S7. 

defined,  1674, 

for  natural  increase  of  freight^  1688. 

Hen  for,  168& 

marine  insurance.     See  tit.  Marine  Insnr- 


■ale  of  perishable  property  for,  1722. 

to  be  paid,  when,  1687. 
general  average  adjustment.     See  tit.  Gea- 

eral  Average. 
gratuitous  care  required  of.    See  tit.  Oni«, 
.inland,  what  is,  1646. 

Insurable  interest  of.     See  tit.  InstuniMo  In- 
terest. 

as  to,  1887. 
JettlBBon.     See  tit.  Jettison*     • 
liability  for  negligence 

cannot  be  relie\:ed  from,  1702. 

limiting  of,  generally,  1700-1704* 

When  limitation  on  void,  1762; 
Uea 

for  freightage,  1688. 

limitation    on,   without    notice    of    value, 
1719 

on  baggage,  1714* 
loss  of  freight 

liable  for.  when,  1714. 

no  liability  for,  when,  1714. 
loss  of  property  or  money,  liability  for.  1706. 
lose,  proof  of,  1721. 

loss  through  negligence,  liability,  1717. 
marine.    See  tit  Ships  and  Shipping. 
negligence  of,  cannot  be  exempted  from  by 

contract,  1717* 
notice 

carrier  to  give  for  non-delivery.  1681,  1682. 

of  value  of  freight,  to  be  given,  1719. 
obligations.     See  tit.   Obligations. 

limited,   how,  1700*1704. 
of  messages.    See  tit.  Carriers  oi  Blessages. 
passengers.     See  tit  Passengers. 

damages  for  refusal  to  receive,  2190. 

duty  to.  generally,  1652^ 

ejection    of.     See    tit.    Ejection    for    Non- 
Payment  of  Fare. 

entering   train   without   payment   of   fare, 
1714. 

safe  and  fit  vehicles.     See  tit.  Vehicles. 

seats  to  be  provided,  1709. 
penalty  for  failure  to  observe  schedule  time, 

1700. 
perils  of  sea.     See  tit.  Perils  of  Sea. 
preferences  may  be  given,  when,  1700. 
preferences   not  be   given,   when.   1699. 


CARRIER  (continued) 


car«  required  of,  1#T4« 

conflicting  orders   of  consignee  and   eon* 
slgTior,  1078. 

must  obey  directions,  197S, 
rste  of  speed,  1971. 
rules  and  recrulatlons,  17ML 
sale  of  perishable  freight,  ITB. 
schedule  time  must  be  observed,  ITtiu 
state  may  be  slven  preferences,  17tiu 
tlcketa     See  tit  Tiefcets. 
time  of  runnlngr  must  be  observed,  ITM, 
United  States  may  be  fflven  preferences,  17tiu 
value  of  articles  to  be  stated,  when,  1719* 
vehicles.    See  tit.  Vehicles. 

not  to  be  overcrowded,  107S, 
written  contract  of,  17M* 

CARRIBB'8  DELAY 

damaflres  for,  SIM. 

CARRIER'S  OBLIGATIOlf  TO  DEMTER 

breach  of,  damaeres  for,  2190. 

'CARRIER'S  OBLIGATIOM  TO  RECEIVE 
GOODS 

breach  of,  damages  for,  SIM. 

CARRIERS  OP  MESSAGES  (other  than  tele- 
graph and  telephone  companies).  See  titSL 
TeleKrapk  aad  Telephone  CoaipaBlcs. 

damages,  mental  suffering  not  an  element  of, 

IMS  24. 
degree  of  care  and  diligence  required,  I'TSl* 
as  to  generally,  IMS  1-10. 
liability  for  acts  of  agents.  IMS  11-14. 
duty  to  deliver,  IMl. 
evidence  and  burden  of  proof,  presumption, 

1M4  25-86. 
limitation  of  liability  by  contract.  IMS  16-2S. 

CARRIERS  OF  PERSONS.  See  tit  Cobuiob 
Carriers  of  Persons. 

gratuitous  carriage,  IMl. 

degree  of  care  required,  16S1. 
degrees  of  negligence  of.  IMS  4-€. 
liability    under    contract    of    employment, 

IMl  2. 
marine  carrier,  free  pass,  IMl  8. 
carriers  for  reward 

to   who  are  passengers.     See   tit.   Pas- 


▼ehlclea     See  tlL  TeUelciL 

bound  to  provide  safe  and  fit,  IMl* 

as  to  generally,  1«71  1-14. 
not  to  be  overloaded,  1€S! 


care,  diligence,  and  skill  required  of, 

16-29. 
contributory     negligence     and     proximate 

cause.  IMS  40-57. 
damages  arising  from  negligence,  kinds  of 

and  what  recoverable,  IMl  73-92. 
delays,  1S7S. 

deviation  from  route,  1678  4-11. 
duties  and  liabilities,  ISSS  15-29. 
general  duties  of,  IMS. 

as  to  generally,  1665  1. 
negligence     and     contributory     negligence 

mixed  questions  of  law  and  fact,  165S 

58-78. 
negligence  of.     See  tit.  Vregllgenceb 

as  to  generally,  1M7  30-40. 
overloaded  vehicles  prohibited,  167S. 
proximate  cause,  IMS  40-57. 
rate  of  speed.  1678. 
remedies     for     negligence,     pleading     and 

practice,  1664  92-207. 
treatment  of  passengers,  167S. 
duty  toward,  1678  1-4. 


CARRIERS  OP  PROPERTY 

bill  of  lading.     See  tit  RIU  of 

as  to  generally,  1688-1687. 
eare  and  diligence  required  of,  167^ 

as  to  generally,  1678. 
conflicting  orders  by  consignor.  1M& 
consignee  not  accepting,  disposition  made  of 

freight.  1688. 
contributory    negligence    as    affecting,    IMS 

11,  12. 
damages  against,  1676  IS-IS. 
delivery  by  mistake,  liability  for,  1686  2-7. 
delivery  of  freight,  1C78. 

as  to  In  general,  1676  1-9. 

notice  when  not  delivered,  1681. 

place  of  delivery,  1686. 

stoppage  in  transitu.     See  tit.  Stoppage  la 
Traaslta. 

when  conslgrnee  does  not  accept,  1i 
deviation  from  route,  1678. 
duties  and  liabilities  of,  1675  2-10. 
freightage.     See  tit. 

as  to  generally,  1687-14 
general  average.     See  tit.   General   Average. 

as  to  generally,  1686-1661. 
general  deflnition,  1674. 
notice  when  freight  not  delivered,  1681. 

as  to  In  general,  1681  1-S. 

liability  of  carrier  reduced  by.   IMl  4-20. 
obligations  of,  1674. 
pleading  and  practice  In  actions  against  for 

negligence,  1676  16-29. 
stowage,  1678. 
to  obey  directions  of  shipper,  1678. 

CAUSA  MORTIS.     See  tlL  Olfts. 

gift  of  resembles  legacy,  986  1,  8. 

CAVEAT  EMPTOR 

applies  on  leasing  real  property,  1588  2. 
applies  to  purchase  of  property  claimed  ss 
homestead,  978  7. 

CEMETERY.     See  tit.    Cemetery  Corporatloos. 

burial  rights  of  servant,  694, 
disposal  of  lots.  668. 
establishing  by  corporation, 

CEMETE»iY  CORPORATIONS 

alienability  of  lots  revived  how,  677« 
annual  report  of,  676. 
bonds  may  be  issued,  676. 
burial  lot  inalienable,  when,  577. 
Improvement  In  grrounds,  677,  578. 
inalienability  of  lot.  when,  677. 
land  that  may  be  held  by  and  disposed  of, 
675. 

must  be  surveyed  and  subdivided  into  lots, 
574. 
lawfulness  of  enterprise,  675  S. 
lot  owners  previous  to  purchase  to  be  mem- 
bers, 677. 
lot,  sale  of  after  disinterment,  577« 
lots,  rights  and  Interests  in,  577. 
lots,  surveying,  etc.,  675. 
may    hold    personal    property    and    to   what 
amount,  676. 

how  disposed  of.  576. 
may  Issue  bonds  to  pay  for  grounds,  876. 

proceeds  of,  how  disposed  of,  5T6. 
may  sell  lands,  when,  678. 


IHDBZ. 


CBKBTERT  CORPORATIONS   (eonUnued) 
may  take  and  hold  property  In  trust,  B78. 
application  of  Income,  878. 
Investment  of  proceeds  of  Income  In  what, 

S7& 
purposes  for  which  may  hold,  888. 
may  take  and  hold  title  to  what  and  how, 

B77. 
members   eligible   to    vote   and    hold    office, 

676. 
personal  property,  holding  and  disposing  of, 

576. 
police  power  and  reflrulations,  675  4-7. 
property   held  in   trust,   investment  of  pro- 
ceeds, 578. 
proceeds,  to   be   used,  how,  677y  578. 
sale  of  lands,  conditions  and  restrictions,  67S» 
sale  of  lots,  proceedings  on,  578. 
who  may  not  be  buried  in  lot,  577* 
OdRTIFICATB 
false,  liability  of  officers,  884, 
fee  of  recorder  for  recording,  984. 
mortgage  without  not  entitled  to  record.  887 

2. 
of  corporate  existence,  extending  by,  41KK. 
of  deposit,  negotiable,  9190. 

non-negotiable,  when,  9171. 
of  discharge  of  mortgage,  2086. 
of  indenture  of  apprenticeship,  981* 
of  marriage,  197^  129. 

of  master  of  ship  in  favor  of  seamen,  1648. 
of    partnership.      See    tit.    Partnership,   Gen- 
eral, 
of  partnership  under  fictitious  name,     1869- 

1867. 
of  residence  of  corporation,  when  to  be  filed, 

894. 
of  restoration  of  lunatic,  evidence  of  legal 

capacity,  88. 
of  savings  and  loan,  641. 
of  stock.    See  tit.  Corponitlon* 
sheriff's  purchase  at  sale,  889  12,  18. 
to  chattel  mortgage  sufficiency  of.  9051  SO-37. 
to  seamen  of  efforts  to  save  cargo,  etc.,  1648. 
CBRTIFICATE  OF  ACKlfO^WLBDGMISNT.    See 
tit.  Acknowledgment. 
form  of  certificate  of  acknowledgment.     See 

tit.  Aeknowledgment. 
identity    of   maker    of    instrument    must    be 

stated  in,  884  7-12. 
surplusage  in  immaterial,  886  16. 
variance  between   names  in  instrument  and 

certificate,  886  17,  18. 
venue,  necessity  for,  886  18. 
voluntary  execution   need  not  be  stated  in* 
888  19. 
dSRTIFICATlD  OF  DBP08IT 
as  to,  9171. 

as  to  character  of,  9191  8,  4. 
Is  a  promissory  note,  9118  8. 
is  negotiable,  9191  2,  8. 
not  a  negotiable  security,  9168  2. 
CERTIFICATE  OF  MARRIAGE.     See  tit.  Mar- 
riage. 
CERTIFICATE  OF  SHERIFF'S  SAIjB*     See  tit. 

Sheriff's  Certificate  of  Sale, 
€?ERTIFICATE  OF  STOCK 
affidavit  or  bond  required  before,  when,  857« 
bona  fide  purchaser,  848  4. 
constitutes  proof  of  property.  848  6. 
aontract  for  transfer  of,  specifically  anforced, 
9916  87,  88. 


contract  of  transfer  and  right  of  parties,  858 

78-89. 
corporation  to  enter  on  books,  888  49-67. 
delivery  of  certificates,  881  22,  23. 
false,  888  2. 
how  issued,  347. 
how  transferred,  848. 
is  a  negotiable  Instrument,  886  90-100. 
indorsement  of,  881  16-20. 
irrigation  stock  appurtenant  to  land,  848. 
la  negotiable  instrument,  866  90-100. 
is  personal  property,  880  10-14. 
issuance  before  full  payment,  848  2,  8. 
lost,  etc.,  certificate,  procedure  for  securing 

new,  868. 
married  women  may  transfer,  867. 
mode  of  making  entry  on  stock  books,  855 

68-72. 
necessity  for  and  right  of  entry  on  books, 

851  24-48. 
ratification  of  unauthorized  issue,  848  9,  10- 
shares  of  personal  property,  848. 
transfer  of  generally,  850  2-9. 
wrongful  transfer,  856  90-100. 

CERTIFIED  COPY 

of  recorded  Instrument  may  be  recorded,  864. 

CESTUI  <^UE  TRUST 

as  bona  fide  purchaser,  in  revision  of  con- 
tract, 9986  14. 

CHAMBER  OF  COMMERCE,  988. 

CHAMBER   OF   COMMERCE,  BOARDS   OF 
TRADE,  MECHANICS'  INSTITUTES,  ETC. 

as  to,  generally,  599  11-21,  560. 
assessments,  power  to  levy  and  collect,  660. 
binding  effect  of,  558  26-39. 
business  of,  559. 
by-laws  of,  663. 

power  to  make,  568  22-25. 

settlement  of  disputes,  554  40-50. 

when  valid  or  invalid,  556  51-66. 
capital  stock  and  certificates  of,  558» 

rights  and  privileges  of  stockholders,  668. 
character  of  association,  559  2-6. 
executive  committee,  powers  which  may  be 

conferred  on,  560« 
formation  of,  661. 

jurisdiction  of  courts  over,  668  120-188. 
management  of  board,  powers  conferred  on 

committees,  886  67-71. 
meetings  of,  how  called  and  conducted,  660. 
member's  Interest  in  property,  886  72-79. 
membership  in,  acquired  how,  689  7,  8. 
organization  of,  661. 
power  over  board,  668  117-119. 
power  which  may  be  conferred  on  the  trus- 
tees, etc.,  660. 
powers  of,  651 

to  acquire,  sell,  and  use  property,  660. 

to  levy  and  collect  assessments,  560. 
pre-existing    corporation    may    have    benefit 
of  title,  660. 

certificate,  execution,  and  contents  of.  561. 

notice  of  meeting  and  object  to  be  pub- 
lished, 661. 
proeeedlmgs  against  member 

as  to,  generally,  566. 

expulsion,  etc.,  656  80-110. 

notice   and   opportunity  to   be   heard,   558 
117-119. 
rights  and  privileges  of  stockholders,  550. 
trustees,    powers    which    may    be    conferred 
upon,  560. 
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CHANCBRT   OOURTfl.     See   tits.   Bqaltyi   Spe- 
elllc  Relief. 

no  Jurisdiction  to  determine  validity  of  will, 
995   7-9. 

CHANGB  OF  NAMB.     See  tit.  Corporatlona. 

conveyance  of  real  estate  on,  how  made,  880. 

OHARGB.  .  See  tit*   Privileged  Communication. 

member's     complaint    privilesred,     when,     98 
6-11. 

OHARITABIiB   USBS  AND  TRUSTS.     See  UtS. 
Trust*)  Uses  and  Trusts. 

as  to  senerally,  078  27-59,  726,  726  31-46. 

CHAROB  OF  PORTION 

unborn  infant  may  take  under,  when,  88  6.    - 

CHARITABL.B  RBdinSSTS.     See  tit  VfTtthh  ' 
as  to,  1017  13-23. 

CHARlTABLB  VSBS  AND  BBQ,UBSTS 

as  to  erenerally,  1059  2-80. 

.limitation  as  to  time  and. amount,  1058. 

when  valid,  1060  27. 

when  void,  1060  26. 

CHARTER  PARTV.     See   tit   8h^s  and  Ship- 
pine 

definition  of,  1602. 
insurable  fnterest,  1926. 
liability  for  safety  of  ship,  1603  4. 
'   shipmaster  may  enter  into,  1828. 
8hip.'s  manaflrer  may  enter  into,  1826» 

CHASTITY 

want  of,  avoids  promise  of  marriage,  121»- 

CHASTITY  IN  A  MAN 

words  imputlngr  want  of  libelous,  81  79-81. 
CHASTITY  IN  A  WOMAN 

words  imputing*  want  of  libelous,  91  64-78. 

CHATTBIi  INTBRBSTS 

what  are,  686. 

CHATTBIi  MORTGA6B 

deemed  recorded,  when,  926  8,  9. 
railroad  may  erive,  451  4,  6. 
title  to  property,  1995  4-6. 

CHATTBLS,  RBAL 

estate  for  life  of  third  person  Is  not,  686. 
limitation  of,  687. 
what  are,  686. 

CHBCKS.     See  tit.  Negotiable  Instruments. 

altered,  payment  of,  money  recovered  back, 

1218  112,  113. 
as  to  flrenerally,  2100  1-15. 
certified,  as  to,  2160  8. 
consideration,  2170  8.  . 

eramins  contract  .not  sufficient,  2170  !• 

presumption  as  to,  2170  9. 
days  of  grace  not  allowed  on,  2169  9. 
definition  of.  2109»  2170  4. 
delivery  to  payee  by. drawer  as  gift,  913  7. 
deposit  of  for  collection,  2168  4. 
dishonor  of  and  subsequent  transfer,  2169  8* 
dlstlncllofi   between   and   bills    of   exchange, 

21M0  6. 
fprgery  uf  draM-er's  signature,  2169  6-8. 
lost,  as  to,  21S6  4,  5,  2170  10.    . 
paj'abillty  on  fflght,  2170  11. 
payment  **ln  cash**  when,  300  8-6. 
payment  presumed  when,  2170  12,  18. 
^     tender  of  payment,  effect  of,  2170  li- 
time  of  presentment,  2170  16. ' 

rules  applicable  to  checks,  .2170. 
CHILD.    See  tit.  Parent  and  Cblld. 
en  ventre  sa  mere.  82,  689 


property  of,  parents'  control  over,  260  16, 
allowance  out  of  for  maintenance,  261. 
takes  under,  will,  when,  1082. 

to  maintain  parent,  when.  268. 

unborn.     See  tit.  Unborn  Child. 

who  may  be  arrested  and  committed  to 
asylums,  etc,  IHTS. 

CHIIiDRBN.     See  tits.  Parent  and  Child i  Sa<v 
cession  I  'Wilis. 

as  used  in  statute  of  succession,  1118  39. 
custody   and    control   of   on    separation,  805 

23,  24. 
custody   of  In  actions  for  divorce,  171*  172 

2-71. 
disinheritinsr.  1001  126,  126. 
legitimacy  of,  born  In  wedlock,  256. 
>    posthumous,  659. 

rights  of  on  husband's  death,  1180  3. 
societies'  for   the    prevention    of   cruelty   to. 

See   tit.    Societies   for  the   Prevention  of 

Cruelty  te  ChUdrcn  and  Animals. 
unprovide'd   for    by   will   to    succeed,    when. 

1052. 
CHILDREN  OF  ANNIJLLBD  MARRIAGB.     See 
'    tit*  Dliierceii 

CHINBSB  BXCLUSION 

acts  relating:  to,  1648  1. 

constitutionality  of  acts,  16^  i. 

Jurisdiction  in,  1649  20-22. 

persons  affected  by,  1649  13-19. 

pleading-  and  practice  under  Chinese  exclu- 
sion acts,  1650  24-34. 

state  commissioner  of  immlsrratlon,  powers 
and  duties  of,  1640  23. 

CHOSBS  IN  ACTION.     See  tit.   Personal  Fro»- 
ertr* 

.   account  may  be  assigned,  .787  19,  20. 
bank  account  is  assignable,  787  28. 
assignability,  787  19^68. 
definition  of,  788.  t84  7-9. 
judgrment  is, '784.' 
■urvivorship,  784. 

tortious  or  wrongful  .detention  of,  784,  16. 
transfer  of.  784. 

CHURCH.     See  tit.   Relldons   Corpomtlons. 

.    seat  at,  right  to,  694,  698. 

CHUTB.    See  tit.    BHdict^  Ferry,  IVharf,  Chate 
and  Pier  Corporations. 
as  to,  519,  520. 

CIRCULAR 

off^r  made  to  settlers  In,  as  to,  1817  16-20. 

CIRCUS.    See  tits.  Civil  Rights  $  Places  of  Pnh- 
11c  Amusement. 

refusing  admission  to  unlawful,  when,  16& 

crrizBNS 

rlffhts  of  In  places  of  -public  accommodation 
or  amusement,  106. 
Crnr.     see  tits.  Mnnlclpal  Corporations!  Water 
Companies. 
water   companies,   contract   with   to   fumlsb 
water,  524,  625. 
CITY  LOTS.     See  tit  Leases  of  City  Lots, 

CIVIL  AJ^RBST 

false  imprisonment,  when,  70  209. 

CIVIL  CODB 

act  establishlnjg,  1. 
actions  pendinflT  not  affected  by,  7* 
amendlnflT,  1  4-7. 
:  amendments- to  not  conatmed  im  retroaetlve 
4  4. 
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CIVIL  CODE   (continued) 

change  of  construction  by  decision,  4  5. 

cited,  how,  80. 

construction  of  1  8. 

construction  not  retroactive,  unless,  4  2,  S. 

construed  liberally,  IS. 

continuation    of   statutes    and    common    law 
by.  T. 

definition  of  terms,  14. 

divisions  of,  1. 

does  not  affect  pending*  actions,  7« 

how  cited,  91k 

not  retroactive,  8. 

private  statute,  how  affected  by.  28. 

repeal  of  other  statutes  by,  88. 

retroactive  effect  of,  4  12-14,  6  16-18. 
not  as  to  wills.  1110. 
not  generally,  8. 

rules  of  construction.    See  tit.  Rules  of  Cob* 
atruetlon* 

takes  effect,  when,  & 

terms  defined,  14. 

title  of,  1. 

vested  rights  not  affected  by,  T« 
CIVIL  TjA^BV  dootrinib 

as  to.  1128  2,  8. 

ascending:  line,  1124. 

collateral  line,  1124. 
degrees  of,  1124. 

descending  line,  1124. 

direct  line,  1124. 
degrees  of.  1124. 
CIVIL  RIGHTS  

discriminations  prohibited,  lOB. 

of  citizens  in  places  of  public  acoommodation 
or  amusement,  lOB. 

CLAIM  AXD  DELIVBRY.     See  tit.  Replevin. 
exemplary     damages     allowed,     when,     2181 

83-35. 
for  delivery,  effect  on  third  persons,  2212  14. 
reversal  of  Judgment,  recovery  back,  2218 
15. 
gold  coin  judgment.     See  tit.  Judgment. 
when  justified,  2211  2-6. 
when  not  Justified,  2211  7-11. 
judgment  for  delivery,  2211. 
as  to  generally,  2211  1-16. 
judgment   for    specific    kind    of   money,    not 

authorized  when,  2211  12,  18. 
on  contract  to  pay  money  generally,  2211  1. 
when   holder   may   be  compelled   to   deliver. 


CLAIM  NOT  DUB. 
no  lien  for,  1891. 
CLAIMANT.     See  tit.  ApproprlatioB  of  Water. 

of  waters,  1168. 
CLERK   OF  COUNTY 

acknowledgments,  may  take,  828* 

articles  of  incorporation  to  be  filed  with,  807* 

certificate  of  special  partnership  to  be  filed 

with,  1868. 
duty  of 

recording  marriage   licenses,  125. 

to    keep    register    of    partnership    names, 

1866. 
where  acknowledgment  taken  before  jus- 
tice of  the  peace,  887. 
may  take  acknowledgments,    928. 
notice  of  dissolution  of  special  partnership* 

filing  with,  1876. 
petition  to  appraise  homestead  niust  bo  filed 
with.  978. 


register  of  partnership  names  must  be  kept 
by,  1866. 

CLOUD  UPON  TITLB 

cancelation  of  instrument  decreed  because  of» 

when,  22JS2  9. 
injunction  lies  to  prevent,  2284  11-20. 

CODICIL 

alteration  by,  1078  8. 
as  to  generally.  1034  1-25. 
definition  of,  1084  4,  5. 
execution  of  republishes  will,  when,  1034. 
Included  under  term  "will,"  14. 
presumption  as  to,  1073  4. 
republication  of,  1084. 
revocation  of  will  revokes,  1249. 
right  of  legatee  In,  1071  7. 
COERCION 

.    money  paid  under  may  be  recovered   back, 
1217  98-105. 

COLLATERAL  ATTACK 

on    marriage    subsequently    contracted,    121 
64-66. 

GOLLATIBRAL  SECURITY.     See  tit.  Pledge* 

COLLATERAL  IVARRANTIEg 
abolished.  908. 

COLLECTION 

agent  for,  as  to  duties  of,  168a 
efTect  of  warranty  of  coUectablllty,  1968. 
partner  may  make  when  acting  in  liquida- 
tion. 1861. 

COLLEGES  AND  SEMINARIES  OF  LEARNING 

appointing  president,  S96. 
appointing  professors,  898. 
articles  of  incorporation,  897. 

contents  of,  B97. 
board  of  trustees,  term,  quorum  and  powers* 

S97. 
by-laws,  making  of,  698. 
consolidation  of,  696. 

annual  reports  to,  699. 

new  corporation,  trustees'  term  of,  699. 

what  authorized  to  consolidate.  688. 
course  of  study,  696. 
election  of  other  trustees,  597. 
existing  corporations  may  reincorporate,  698.. 
issue  diplomas,  698. 
may  take  under  wills,  1016. 
powers  of  trustees.  697. 
.    president,  election  of  by  trustees,  507* 
quorum  of  trustees,  697. 
salaries,   fixing  of,  608. 
specific  grants  to,  699. 

cannot  be  diverted.  699. 
transfer  of  property  from  existing  to  new^ 

698. 
trustees  of,  and  their  powers,  697. 

to  declare  vacancy,  697. 

to  fill  vacancy,  697. 

to  hold  property,  697. 

to  mortgage  and  lease  property.  608. 
wills,  may  take  under,  1016. 

COLLISION 

loss  by,  apportioned  how.  797. 
of  ships.    See  tit.  Rules  of  Navigation. 
of  vessels,  from  breach  of  rules,  797. 
on   breach  of  rules   of  navigation,  llabilityr 
797. 
implies  wilful  default,  797* 
rule  for  avoiding.  796. 

COLL044UIUM.     See  Ut.  Llb^ 
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definition  of.  1S8. 

In  divorce.     See  tit.  Dtvoreeb 

presumed  from  lapse  of  time,  107* 

COLOR.    See  tit  Trade-Btarka. 

cannot  be  appropriated  as  trade- mark,  808 
80. 

COMMBRCIAL  RBPORTS 

of  corporations,  886  1. 

C0BIMIS9I01V  BfRRCHANT.     See  tit  Factors. 

COMMOir 

Interest  In,  what  Is,  688. 

what  Interests  are  In  common*  663. 

COMMOir  LAW 

code  continuation  of,  7. 

COMMON  CARRIBRS 

In    flreneraL      See    tit    Cobubob    Cafrlers    Ib 

Geaeral. 
Of  messaeres.     See  tits.  Carriers  of  measa«es| 

Teleffmaiai     Telesrapk     mmM.     TelephoBc 


of  persons.    See  tit.  Cobubob  Carriers  of 

SOBS. 

of   property.      See    tit    Cobubob    Carriers    of 
Property. 

telesrrapti  and  telephone  companies,  Cfai  8. 

COMMON  CARRIBRS  IN  OBNBRAL 

actions  against  for  breach  of  contract,  as  to 

generally,  1886  27-88. 
as  to  generally,  188B  1-12. 
certain  agrreements  void,  1709^ 

as  to  generally,  1708  1. 
compensation  must  be  reasonable,  1700. 
damages    for    oreach    of   contract,    measure- 
ment of,  1709  16. 
definition  of,  1886. 

duties  and  responsibilities,  1887  18-26. 
liability  for  nefflect,  effect  of  contracts  on, 

1708  2-11. 
limitation    of    liability    by    agreement,    1701 

2-13. 
limitations  on  control  over,  1887  18-26. 
loss  of  valuable  letters,  liability  for.  1706. 

as  to  generally,  1708  1-6. 
lowering  rates  by  limited  ticket.  1700  1-8. 
modification   of   liability  of   carrier  by   con- 
tract, 1704. 
acceptance    of    ticket    with    restricted    limi- 
tation clause,  1706  2-14. 
as  to  generally,  1706  1,  2. 
assent  of  modification  necessary,  1704. 

by  acceptance  of  ticket,  etc.,  1704. 
stipuIatinflT  value  of  property  shipped,  1706 
2-14. 
not  to  give  preferences,  1688. 
as  to  generally,  1888  1-5. 
must  give  what  preferences,  1700. 
obligations  of,  altered  by  agreement,  1708. 
as  to  generally,  1701  1. 
complaint  and  measure  of  damages,  1708 

14-16. 
limitation  of  liability  by  agreement,  1700 
2-13. 
obligation  to  accept  freight,  1888. 

as  to  generally,  1686  1-8. 
starting  promptly  at  time  and  place,  1708. 

COMMON  CARRIBRS  OF  FBRSON8 

additional  amount  to  be  paid,  when,  1714. 


baggage  6r  luggage,  how  carried  or  dellT- 
ered,  1708. 
bicycle  as,  1707. 
carrier's  Hen  on,  171^ 
bicycle  as  luggage  or  baggage,  1787. 
carrier  of  persons,  obligation  to  carry,  1987. 
defined,  1707. 

ejectment   of   passengers.     See  tit.   B^JoetloiB 
of  PassoBsonk 
for  refusal  to  pay  fare,  1710. 
fare,  when  payable.     See  tit.  Faro, 
as  to  when  payable,  1710. 
not  payable  after  ejection,  1714. 
liability  for  baggage  or  luggage,  1786. 
obligation  to  carry  bag'gago  or  luggaga.    See 
tit.  BagsBse. 
as  to,  1707. 
oblleratlon   to  provide  seats  for  passengers. 

1708, 
obligation     to     provide    vehicles.       See     tit. 
Vohlcies. 
as  to,  1708. 
passenger  who  has  not  paid  fare,  to  pay  ad- 
ditional rate,  when,  1714. 
regulations   for   conduct  of   business  as   to, 
1708. 
in  general,  1708. 
rules  and  reguiations  of  carriers,  1708  1-7. 
seats  for  passengers  to  be  provided,  1708, 

COMMON  CARRIBRS  OF  PROPERTY 

liability  of  inland  carriers,  1714* 
as  to  generally,  1716  2-18. 

pleading  and  practice  in  actions  against, 
1716  19-26. 
exemptions  do  not  apply  to,  when,  1718* 
liability  for  delay,  1716. 

effect    contracts    of    mob    violence,    1717 
6-8. 
COMMON  LAW 

re-enacted,  as  to,  1106  10. 

COMMON  PROPERTY.     See  tits.  HasbBBd  BBd 
HVlfei  Property. 

of  wife,  meaning  of,  lUO  62,  68. 
COMMUNICATIONS 

between    interested    parties,    privileged,    86 

75-80. 
in  discharge  of  public  duty,  privileged.  88  8. 
In  proceedings  authorized  by  law,  privileged, 

84  27-74. 

COMMUNITY  PROPERTY 

all    property    presumed    to    belong   to    com- 
munity, 223  2. 
as  to,  221. 
as  to  what  Is,  664. 

authority  of  probate  court  over,  1128  2. 
children's    succession   to    on    death    of   wife. 

1126  8-5. 
commingling  separate  and  community  prop- 
erty, 288  181-191. 
conflict  of  laws  in  respect  to,  206  26-86. 
matrimonial  domicile,  law  of  governs.  2K( 

82,  33. 
place  where  personal  property  acquired  not 

presumed.  826  84. 
presumption  that  foreign  law  Is  same  as 
domestic,  286  85. 
contracts  by  wife*  in  relation  to,  248. 
control  of,  946  26-40. 
conveyances  of  to  and  by  married  women, 

221. 
decree   of  divorce  making   husband  trustee, 
1182  62. 
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OOIOCUNITT  PROPERTY  (continued) 

deeds  and  gittm  between  husband  and  wife, 

9S8  140-160. 
descent  of  subject  to  debts,  1U8  7. 
disposition  of  by  deed,  fflft,  etc,  S48  41-86, 
disposition  on  divorce,  186,  186  2-104. 
distribution  of  on  death  of  husband, 
distribution  of  on  death  of  wife,  1128. 
earnings  of  spouses,  as  to,  04  161-167, 
equally   divided    on    decree    of    divorce, 

10-17. 
fflfts  between  husband  and  wife,  9S8  140-160. 
husband  presumed  to  know  law  applicable, 

1189  41,  42. 
husband's  succession  to,  1128  8-15. 
improvements    of    separate    and    community 

property,  280  192-194. 
liability  for  debts,  1181  82. 
liability  for  debts  of  husband,  240  S-10. 
liability  for  wife's  debto,  241  11-14. 
limitation  of  action  as  to,  221. 
loans  for  purchase  of  property,  282  126-189. 
management,    control,    and    disposition    of; 

244,  240  26-40. 
may  be  selected  as  homestead,  002  4,  008  17. 
nature  of  wife's  title  in,  1181  24-80. 

power  of  leerislature  to  deter,  1181  81. 
not   affected    by    husband's    testament,   1180 

18-28. 
power  of  legislature  over,  1129  16. 
presumption   attending   possession   of   prop- 
erty. 224  17-21. 
property   acquired   after   marriage   by   deed, 

225  36-107. 
property  acquired  on  credit,  282  129-189. 
property  purchased  with  separate  fund,  1129 

17. 
public  land  grants,  280  108-126. 
rents.  Issues,  and  profits  of  special  property, 

286  168-177. 
right  of  action  for  personal  Injury,  285  178- 

180. 
right  of  wife  founded  upon  theory,  226  22. 
surviving   husband    may   direct   sale   of   for 

payment  of  debts,  1188  67. 
testamentary  disposition  of  by  husband,  1182 

48-60. 
title,  estate,  and  possession  of  spouses,  245 

5-24. 
title    to    one    half    of    community    property 

under  code,  1181  86-87. 
under  Spanish  law,  1182  88-40. 
transmutation    of   property,   287   196-215. 
when  wife  succeeds  to  all,  1180  13. 
when  to  three  fourths,  1180  14. 
when  to  one  half,  1180  16-17. 
wife  put  to  election,  when,  1182  58-67. 
effect  of  election,  1188  68. 
made  under  misapprehension,  1188  69-64. 

OOMPBNSATIOIV 

after  death  of  employer,  1082. 
for  support  of  adult  children  by  parent, 
given  by  law,  2172. 
of  appraisers  of  homestead, 
of  assignee  of  creditors, 
of  borrower,  1S47. 
of  depositary  for  hire,  1081. 
of  employee  dismissed  for  cause, 
of  employee  quitting  for  cause, 
of  finder,  1548. 
of  partner,  1000. 
of  trustee,  1775,  1770, 
C.  C— 147. 


of  voluntary  depositary,  1048. 

on  partial  failure  to  perform, 

on  rescission,  2251. 

services   continued   beyond   two   years,   rate 

of,  1028. 
without  employment,  1045. 

OOMPULUfT 

addressed  to  tribunal  competent  to  redress 
grievance,  privileged,  08  4-11. 

in  action  in  relation  to  wife's  separate  prop- 
erty, 217  187,   188. 

in  action  to  enforce  stockholder's  liability, 
844  64-108. 

to  court.     See  tit.  Courts. 

for  cruelty  to  children  or  animals,  572, 

to  lodges,  privileged,  08  18-16. 

to  postmaster-general,  privileged,  08  17. 

to  school  committee,  privileged,  04  19. 

COMPLAINT  IN  CITIIi  PROCBBDINGS 

privileged,  07  68-67. 

C0MP08ITI0N 

author  has  property  in,  800-808. 

COMPLBTTION 

as  applied  to  appropriation  of  waters,  1101. 

COMPRBS8BD  AIR 

as  motive  power  by  railroads,  408. 

COMPULSION 

Of  husband  in  obtaining  deed  of  wife,  082  6-8. 

COMPI7TATION  OF  TIMES 

exclusion  of  the  first  day  and  Inclusion   of 

the   last,   0   3-16. 
fractions  of  a  day,  10  27,  28. 
in  court  proceedings,  10  18. 
mechanics'  lien,  rule  does  not  apply  to,  0  17. 
publication  of  notice,  10  21-26. 
rule  for,  8  82. 
supreme   court   not   governed   by   provisions 

of  code,  10  19. 

CONCESALMBNT.     See  tit.  Issimuicc. 

CONCBSSION9 

foreign  corporations  may  transfer,  807. 

CONCURRBNT   CONDITIONS 

performance  and  tender  of  performance,  as 
to,  1180  46-60. 

CONDITIONAL 

delivery  cannot  be  made  to  be,  8B0. 

devise  or  bequest     See  tit.  Devise  and  Be- 

qvest. 
obligation.     See  tit  Obligmtiowi. 
offer  of,  when  valid.  1242. 
will  may  be  probated,  when,  1080. 

CONDITION  OP  ^^LL.     See  tit.  Wills. 

CONDITIONAL  OBLIGATION.     See  tit.  Obliga- 
tions. 

CONDITIONS 

against  public  policy,  when,  007  1-19. 

as  to,  generally,  000  1-22. 

concurrent.     See   tit.   Concarrent   Conditions. 

creating  a  trust,  valid,  071  39-45. 

forfeiture,  considered  how,  1108. 

grant  of  land  upon,  870  66. 

Illegal,  effect  of,  808  14-16. 

impossible,  are  void,  1104. 

Impossible,  offer  of  money  upon  not  obliga- 
tory, 1248  8. 

in  deed  must  be  complied  with.  860  18. 

in  deed,  operating  as  present  conveyance, 
1178. 


CONDITIONS  (continued) 

kinds  of,  117S. 

not  against  public  policy,  when,  MS  20-SS. 

not  In  restraint  of  alienation,  €70  23-88. 

performance  of  essential,  when,  llflk 

precedent  or  subsequent,  MX.    See  tits. 

dltlOBS  Precedent  I  Cmidlttoas  Swbseqn— ti 

repusnant  to  fflft,  107S  5. 
•    restraining    alienation,    void, 

restrainingr  marriacre,  void, 

subsequent.     See  tit  Comdltloas  9«ftsc««ieBt. 

substantial  performance,  SM,  88. 

unlawful  are  void,  1194. 

words  and  phrases  creating,  MS  68-81. 

CONDITIOlf  S  AND  RESERVATIONS 

on    abandonment    of    homestead,    effect    oU 
97S  6. 
CONDITIONS  CONCURRENT 
as  to,  generally,  1179  I-IO. 
as  to  what  are,  1179  11-20. 

CONDITIONS  PRECEDENT 

averment  of  performance,  1185  86-45. 
deed  on  Is  not  title,  when,  897  5-7. 
destroys  character  of  negotiable  instrument, 

SllS  12-19. 
effect  of,  1987* 

execution  not  to  action  on  bond,  1178  48. 
how  created,  1178  50-65. 
impossible  of  performance,  897  9. 
Impossible  or  unlawful  of  performance,  1198 

1-21. 
In  deed,  what  is,  888  10. 
"in  trust  nevertheless"  does  not  raise,  1178 

48. 
In  will,  1087, 

necessity  for  performance  of,  1184  15-87. 
payment  of  price  of  purchase  as,  907  34. 
performance  and   tender  of  performance.  In 

flreneral,  1188  2-14. 
refusal  of  performance,  effect  of,  1185  28-84. 
strict  performance  necessary,  897  13. 
title  vests  on  performance,  897  14. 
••upon    condition    always"    does    not    raise, 

1178  49. 
warranties  in  life  Insurance,  contracts  not, 

1178  47. 
what  amounts  to,  1176  16-38. 
what  are,  067. 

what  does  not  amount  to,  1177  89-49. 
when  deemed  performed,  1087. 

CONDITIONS   SUBSE^inSNT 

acts  necessary  to  create  reverter,  1188  89-100. 

aerainst  whom  enforceable,  1189  116-187. 

as  to,  1180. 

as  to,  generally,  894  2-48. 

breach    and     forfeiture     of,    generally,    1187 

61-69. 
breach  of  condition,  effect  of,  894  6,  8. 
breach  of.  who  may  take  advantage  of,  1189 

105-115. 
building  restrictions  In  deed,  894  7. 
construction   of,   1182   32-41. 
conveyance  on.  89B. 
creation   of.  895  15,  16. 
demand    and    notice    of    performance,    1191 

156-172. 
deviation,  effect  of,  1102. 
distinguished      from      condition      precedent, 

804  11. 
dlstlnprulshed  from  covenant,  894  12.    ' 
distinguished  from  limitation.  894  18^   * 


effect  and  extent  of  breach,  1187  70-88. 

effect  of  omission  and  deviation,  1191  177-201. 

evidence  of,  1182  42-44. 

excuse  for  failure  to  perform,  1192  173-170. 

how  created,  1181  10-22. 

how  enforceable,  1189  101-104. 

Illegal  condition,  effect  of,  896  23. 

Impossible  of  performance,  895  24. 

Impossible  or  unlawful,  1198  22-85. 

Im  deed, 

does    not    prevent    estate    from    vesting, 
when,  888  11. 

Impossible  of  performance  Is  void,  888  12. 
Intention  of  parties  governs.  1180  6. 
In  will,  1087. 

manner  of  paying  consideration,  805  27. 
not  created,   when,  1181   23-31. 
not  favored  by  law,  1180  7. 
omission,  effect  of,  1102. 
proof  of  performance,  1198  202-209. 
runs  with  land,  808  13,  14. 
time  of  performai^ce,  898  40-47. 
waiver  of.  898. 
waiver   of  conditions,  1190  138-155. 

CONDONATION.     See  tit.  Divorce. 

CONDUCT 

knowledge  imputed  from,  28  28. 

CONPIDEBTTIAL  RELATIONS.     See  tits.  Trvst| 
Trasteesf  'Wilis. 

CONPLICT  OP  LAWS 

as  affecting  contracts,  1205. 

as  affecting  personalty,  783. 

as  affecting  protest  of  bill,  2104  2,  2105  8. 

as  affecting  realty,  684. 

as  affecting  wills,  1110. 

assignment   for   benefit  of  creditors,  2200. 

as  to,  in  relation  to  succession,  1117  61. 

as  to  suspension  of  power  of  alienation.  075 

60-68. 
injunction.  2201. 
marriage  out  of  state  valid,  when.  122. 

CONFUSION  OF  GOODS.     See  tit.  Aceesaton. 
as  to  ownership  of  things  made  by,  844-840i 

CONGRESS 

carriers  by  sea  governed  by  laws  of,  1847, 
seamen  governed  by  laws  of,  1847. 

CONNIVANCE 

in  divorce.     See  tit.  Divorce. 

CONSANGUINITY 

collateral  and  direct,  1124. 
half-blood,  inheritance  by,  1128. 
how  computed,  1128-1125. 

CONSENT 

apparent  consent,  when  not  free,  1271« 

as  to,  generally,  1271  1-8. 
communication  of.     See  tit.  Contract* 

as  to  generally,  1812,  1818  1-18. 
consent  in  law.  1270  10-13. 
deed  obtained  by  fraud,  when,  1272. 
as  to  generally.  1272  1-12. 
misrepresentations,  in  general,  1278  18-87. 
evidence,  1277  83-92. 

expression  of  opinion,  as  to,  1278  70-73. 
insolvency,  1278  58-64. 
when  not  shown,  1277  79-82. 
when  shown,  1277  74-78. 
essentials  of.  1289. 
fraud  in  obtaining.     See  tit. 
in  marriage  contracts,  109  27-34. 
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CONSENT   (continued) 

mutually   necessary   to  contract,   IMS. 
In  general,  1809  1-22. 

option  contract  must  be  mutual,  1811  2S-8t. 
evidence,  1819  60-54. 
remedy,  mutuality  of,  iSll  84-49. 
necessary  to  yalidlty  of  contract,  iad9  6,  6. 
nudum  pactum,  when,  1270  16. 
when  voidable,  1270. 

CONSIDBRATION.      See    tits.    Contncti    Vala« 
«Me  Coiuildenitloii* 
agency,  1701. 

as  to  what  constitutes,  1820. 
asslfirnment  of  Judgment,  1388  144. 
burden  of  proof  to  Invalidate,  1808. 
cancelation    of    pre-existins:   indebtedness   la 

a,  1880  94-108. 
compromise  of  doubtful  claim,  1888  36-40. 
deed,  srlvinff  without  sufficient,  1882  24. 
deed  without  not  void,  850  39-42. 
default.  If  allowingr.  1882  25. 
definition  of  different  kinds,  1881  8. 
evidence  and  burden  of  proof,  1881  167-168. 
executed  and  executory,  1848. 
executory,  1848,  1840. 
extension    of    time,    consideration    for,    1888 

48-52. 
failure  of,  rescission  for,  1441. 
for   asrreement   of  separation   between    hus- 
band and  wife,  207. 
forbearance   to   sue,   consideration    for,   1888 

63-74. 
for  deed,  lack  of,  not  affect  validity,  888  6. 
for  instrument  executed  by'  child,  1388  145. 
for  waivInflT  advantage  under  will,  1882  84. 
for  wife's  Joinlnff  in  mortgage  on  homestead* 

972  8. 
good,  what  is,  1829. 
gratuitous  promise.  1886  76. 
guaranty,  consideration  for,  19S9. 
Illegal  consideration  void,  1845. 
Impossibility  of  ascertaining,  effect  of,  1849. 
In  contract  between  spouses  for  separation, 

207. 
in  general,  1880  1-18. 
lawful  only  is  valid,  1848. 
lease  consideration,  1882  26,  27. 
manner  of  paying,  896  27. 
marriage  as,  1885  76-82. 
money    received    under    legal    liability,    1388 

163. 
must  consist  of  what,  1881  4-18. 
mutual  promises,  1886  83-87. 
negotiable  Instrument  must  have,  2182. 

presumption  as  to,  2188. 
new,  contract  altered  without,  efTect,  1448. 
non-payment  of  not  sufflcient  evidence  to  re« 

but  presumption,  869  7. 
not    necessary    for    transfer     of    judgment, 

840  19. 
note   for  money  debt  by  guardian  to  ward, 

1338  142. 
parental     affection    and    duty    Is    sufficient, 

1886  89. 
part  payment  of  overdue  debt  not  a,  1836  88. 
passed  and  executed  not  to  support  contract, 

1348  47,   48. 
pre-existing  debt  Is  a  valuable,  1336  90-92. 
promise  to  pay  by  surety  as  to  being,  1888 

109-112. 
promise  to  pay  debt  due  from  renter  to  third 

party.   1388  127-131. 


promise  to   pay   Increased  compensation   for 
services  not,  when,  1888  48,  44. 

promise  to  pay  tolls  not,  when,  1889  164. 

promise   to  perform  duties  Imposed  by  law 
not  a  sufficient,  1888  41,  «2. 

proportion  payable  where  performance  pre- 
vented, 1264. 

recital  of  in  deed  may  be  contradicted,  849 
24,  25. 

release,  consideration  for,  1882  28,  29. 

reservation  in  deed,  1882  80. 

restoration    of    on    disaffirmance    by    infant* 
47  44. 

return  by  minor,  as  disaffirmance,  48. 

rewards   offered.     See  tit.   Rewards. 

subscription.     See  tit.  FroposaL 

mutual   promise   of  subscribers,   1887   114- 
119. 

■ubsequent   oral   agreement   not,   when,   188S 
45-47. 

surety's  promise  to  pay  principal's  debt,  188» 
146. 

surrender  of  claim,  1889  120,  121. 

surrender  of  legal  right,  1882  33. 

taking  less  than  full  amount,  as  to,  1887  122» 

third  party  moving  from,  1887  123-126. 

what  amounts  to,  1881  19-166. 

what  is.  947  18-27. 

when  shown,  1338  187. 

wife's  promise  to  pay  husband's  debt,  lS8ft 
132-136. 

written  instrument  presumed  to  have,  1860^ 

CONSIGNMBNT 
eonslgiior 

definition  of,  1874. 

directions  of  to  carrier,  1078* 
definition  of  conslgrnee,  1674. 
delivery  of,  1678-1688. 
freightage.     See  tit  Frelgktage. 
insolvency  of  consignee,  effect  of,  2108. 
special  contract  of  carrier.     See  tit.  Conmiaa 

Carriers  of  Property. 
Stoppage   in   transitu.     See  tit.   Stoppage  to 
Traneltv. 

CONSOLIDATlOlf 

Of  co-operative  business  associations,  806. 
CONSTITUTION 

construction  of  in  relation  to  suspension  of 
alienation,  676  69-84. 

CONSTITUTIONAL  ULW 

construction     of     constitutional     homestead 

provision,  972  9. 
enabling  aliens  to  Inherit,  1134  2-11. 
homesteads  provided  for  by  constitution,  967 

4-7. 

power  of  legislature  to  declare  nuisance, 
2306   4. 

power  of  legislature  to  impair  obligations, 
1108  2-5. 

right  to  exemption,  966  7. 

statute  creating  homestead  right  constitu- 
tional, 891. 

CONSTRUCTION 

appointed,  11^  8. 

change  of  by  decision,  4  5. 

liberal    to   be   given    to   homestead   statutesi. 

967  24. 
of    constitutional    provision    for    homestead, 

972  9. 
of  deed.     See  tit.  Interpretation. 
of  devise  of  land,  1056. 
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CONSTRUCTION  (continued) 
of  Instrument   intended  as   abandonment  of 

homestead,  97C  6. 
of  statute,  97«  7. 
of  statute  of  succession,  1114  11,  12. 

liberal,  1121  12,  13. 
of  statutes  provldingr  for  homesteads  to  be 

liberal,  907  8-13. 
of  statutory  provisions  for  homestead,  972  10. 
of  the  Civil  Code,  1  8-7.  4  2-11. 
of    will    disposing    of    partly    separate    and 

partly  community  property,  11S2  61. 
of  words  and  phrases,  12. 

CONSTRUCTIVIB  DBI^IVBRT 

what  is,  8M. 
CONSTRVCTrnns  NOTICB*     see  tit  Recor41a« 
Transfers. 

actual  notice  of  olrcumstances,  22  16-25. 
administrator's  deed  not  unless  recorded,  MB 

1,  8. 
agent,  notice  to  In  line  of  duty,  28  26,  27. 
as  to  generally,  942  2-86. 
as  to  what  is,  and  its  nature,  22  10-15. 
conduct,   knowledge   may  be   imputed   from, 

28  28. 
conveyance,  filing  with  the  recorder  Is,  942. 
corporation's   officer   acting   In    own    behalf, 

2S  29. 
extent  of  inquiry,  22  28-26. 
facts  appearing  in  face  of  deed,  2S  30-82. 
facts  putting  on  Inquiry,  948  44-60. 

must  furnish  clue,  948  48. 
general  considerations,  21  4-9. 
knowledge    of    prior    executed    conveyance, 

948  41. 
agent's  knowledge  Is  knowledge  of  prin- 
cipal, when.  948  42. 
lease  as  notice,  24  45-51. 
pendency  of  suit  as  notice,  24  65. 
possession  of  land  as  notice,  24  68-92. 
purchaser    having   constructive    notice   must 

inquire,  27  93-96. 
receipt,  presumption  of  notice  from,  27  97-99. 
recitals  in  deed,  2S  33-39. 
recordation  of  deed  as  notice,  24  40-44. 
resolution  to  macadamize,  notice  from,  27  101. 
shipping  receipt,  constructive  notice,  27  102, 

103. 
sufficiency  of  notice,  22  18-22. 
tenant   not   chargeable    with    that   rent   has 

been  assigned,  898  18. 
time  of  what,  951  85. 
unrecorded  deed,  notice  when,  27  104. 
what  is.  20  2. 
CONSTRUCTIVXS   TRUSTS.     See   tit.   Uses   and 

Trusts. 

CONSTRUBD 

joint  authority,  how,  11. 

OONSUIi 

of  United  States  may  take  foreign  acknowl- 
edgments,  929, 

CONTBMPT 

In  divorce  proceedings.     See  Ut.  DtToree. 
officer  taking  acknowledgment  may  punish 
for,  989. 

CONTINORNT  1B9TATB9.     See  tit.  Fatore  Oob* 
tlngcnt  Bstates. 

CONTINGBNT  IIVTBRESST 

as  to  what  constitutes,  657. 

not  void  because  improbable,  659, 


CONTINGRIVT  REMAINDER  IH  FEB 

as  to,  988. 

how  created,  988. 

on  term  of  years,  689, 

CONTINUANCB 

of  corporate  existence,  299,  498. 
CONTIBTUING  GUARANTY.     See  tit.  Gnaraaty. 

CONTINUING  INJURY 

Injunction  to  restrain,  2258  126-129. 

CONTRACTT 
acceptance. 

by  performance  of   conditions,  1215. 
as  to,  generally,  ISIO  1-3. 
reward,  offer  of.     See  tlL  Reward. 

as  to,  generally,  1316  4-20. 
subscription  contract,  1317  21-29. 
deemed  complete,  when,  1312. 
as  to,  generally,  1815  1-14. 
meeting  of  minds  of  parties,  1216  6. 
of  proposal  of  Insurance,  1315  5. 
retraction  of,  1315  9,  lu. 
time  of,  1315  11-14. 
mode   of  communicating,  ISlS. 
must  be  absolute,  1318. 
as  to  generally,  1318  2-10. 
qualified  acceptance,  1818  11-16. 
against  public  policy,  money  may  be  recov- 
ered back,  1847  35-44. 
assignee's  rights,  2094  7-11. 
assumption  of  obligation  by  accepting  bene- 
fits, effect  of,  1321. 
as  to,  generally,  1821  2-20. 
as  to  degree  of  want  of  understanding  nec- 
essary to  Invalidity,  62  4-22. 
as  to  who  may  contract,  1265. 
as  to,  generally,  1266  1-3. 
common  law  determined,  1266  4-10. 
evidence  to  party  incompetent,  1266  21,  22. 
Idiots.      See    tits.    Idlotsi    Pcrsomi    of    Un- 
soiind  Mind. 
incapable  of  contracting,  1266  11-16. 
married  woman  may  make,  1266  17. 
minors.     See  tit.  lafaiita  and  Minors. 

as  to  power  to  enter  into  contracts,  1266. 
municipal     corporation     may     make,     1266 
18-20. 
between  a  man  and  woman  to  live  and  co- 
habit  together,   character   of,   109    23-26. 
breach  of.  damages  for,  2178,  2179  11,  12. 
by  husband  and  wife.     Sea  tit.  Husband  and 

IVIfe. 
by  wife  with  husband  to  release  homestead, 

972  11. 
civil  right  does  not  exist,  when,  1347  17-19. 
condition   not  barring  user,   etc.,  1196  38-41. 
conditional  transfer,  2995  16. 
consent,  mutuality  of,  1399. 

as  to,   generally,   1809. 
consideration  against  good  morals,  1846  4-9. 
consideration  contrary  to  law.  1343  5. 
illegality,  how  determined,  1344  8. 
supportability  of  Illegality,  1344  6,  7. 
eonslderatlon   for.      See   tit.    Consldemtlon. 
as  to,  1329. 

executed  and  executory  consideration,  1348. 
how  ascertained,  1849. 
Illegal  consideration,  effect  of,  1846. 
Impossibility    of    ascertaining,     effect    of, 

1349. 
Invalidating   sufficient   consideration,   bur- 
den of  proof. 
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CONTRACT   (conUnued) 
lawful  consideration, 
leffal  or  moral  obliflratlon  as  a  ffood  con- 
sideration, 1S40. 
possibility  of  execution  on  face,  1S49. 
presumptive     evidence     of     consideration* 
when,  IStSO. 
consideration  founded  upon  action  which  is 

void.  1345  81. 
contract  for  benefit  of  a  third  person,  may 
be  enforced,  when,  1M7. 
action  will  lie  on  promise,  when,  1907  12-20. 
assignee  of.  Judgment  may  sue,  U88  24-2C. 
as  to,  generally,  1207  1-6. 
burden  of  proof  on  plaintiff,  1208  80,  81. 
construction  of  section,  1207  2,  6-11. 
parol  evidence  to  show  real  party  in  inter* 

est,  1208  32. 
rule  rests  upon  what  ground,  1208  21. 
statute  of  frauds  does  not  apply  to,  1208  22. 
subsisting  liability  of  debtor,  1208  23. 
third    party    may    maintain    action,    when, 
1208  27-29. 
contracts  creating  monopolies.     See  tit.  Mo- 
nopolies. 
as  to,  generally,  1480  67-104. 
contracts  in  restraint  of  trade  void,  1481« 
exception  in  favor  of  good  will,  14S1* 
as  to,  generally,  1482  1-114. 
corporate  seals,  how  affixed,  1876. 
definition,  1202. 

as  to,  generally,  1202  2-14. 
distinction  between  classes  of  contracts,  1840 

10-14. 
distinction  between  void  and  valid*  1848  4. 
duress.     See  tit.  Duress.  - 

as   to   what   constitutes,   1278. 
generally,  1278. 
effect  of,  nullity  of,  one  alternative,  1200. 
enforcement  of,  200  39-46. 

successive  actions  for,  200  41. 
equity  will  not  enforce,  when*  1847  29-84. 
essentials   of,   1208,  1200. 
as  to,  generally,  1200  1. 
consent.     See  tit.  Consent. 

necessary,  1200  6-9. 
consent  in  law,  1270  10-18. 
consent  necessary.  1200  6-9. 
consent    to    agreement    to    pay    partner's 

salary,  1270  14-16. 
consideration  for,  1204  24-30. 
construction   of  code   in   relation   to.   1200 

2-4. 
evidence,  burden  of  proof,  1270  17,  18. 
parties  to,  1208  2-23. 

subject-matter,  certainty  as  to,  1204  19-28. 
executed  and  executory  contracts,  what  are, 

1842. 
express  contract,  what  is,  185B. 

express   or   implied   contracts,   1868* 
Implied  contract,  what  is,  1850. 
kinds  of  contracts,  135S. 
may  be  oral,  when,  185S. 
must  be  in  writing,  when.     See  tit.  Statute 
of  Frauds. 
agent's     authority     to     execute     deeds, 

leases,  and  contracts,  180S  94-97. 
agreements    authorizing    and    employing 

agents  to  sell  real  estate,  1805. 
agreements  concerning  land,  1304  88-88. 
as  to.  generally,  1850,  1358  1-13. 
concerning  mines  and  water-rights,  1888 
62-81. 


contracts   for   purchase   or   sale   of  per- 
sonal property,  1800  120-128. 
contracts  for  services,  etc.,  1800  116-119. 
contracts  not  to  be  performed  within  a 

year,  1800  161-174. 
contracts  of  guaranty,  1807  129-134. 
contracts  to  answer  for  debt  or  default 

of  another,  1807  136-160. 
effect  of  part  performance,  1870  184-211. 
ezecutea  agreements,  1800  176-183. 
for  sale  of  growing  crop,  1804  89-98. 
for  sale  of  lands,  1801  23-61. 
leases  of  land,  1804  82-88. 
memoranda,    requisites    of,   1871    212-282. 
part  performance,  effect  of,  1870  184-211. 
property,  etc.,  1805  104-114. 
requisites  of  memoranda,  1871  212-282. 
trusts.     See  tit.  Trusts. 

not  affected  by  statute  of  frauds,  180k( 
98-103. 
under    Mexican    and    Spanish    law,    1800 
14-22. 
extinction  of  contracts,  1441. 
by  alteration,  1443. 

alteration   of  verbal  contracts,   1448. 
alteration    and    modification    of    written 
contracts.  1448. 
by  cancelation,  1448. 
by  performance,  1441* 
by  rescission,  1441. 
how  eftected,  1442. 
when  party  may  rescind,  1441. 
when   stipulations   against   right   to   re- 
scind do  not  defeat,  1442. 
by  unauthorized  alteration,  1448. 

alteration  of  duplicate  not  to  prejudice, 
1444. 
for  sale  of  land,  letter  by  vendor  to  third 

person,  2215  28. 
for   transfer  of  stock,   right   of  parties,  855 

73-89. 
fraud  in  procuring.    See  tit.  Fraud. 

as  to,  1283. 
how  interpreted  and  enforced,  2240  2,  8. 
Identification    of   parties   to   contract    essen- 
tial, 1200. 
Illegal  contract,  vice  of,  1344  9-17. 
illicit    cohabitation    as    consideration.    1844 

26.   26. 
Interfering    with    personal    liberty    invalid, 

1100  86. 
Interpretation   of  contracts.     See   tit.   Inter- 
pretation. 
as  to,  generally,  1876-1403. 
In  the  alternative,  1100,  1200. 
Invalidity  of,  never  inferred,  1100  89. 
In  writing,  effect  of,  1873. 
takes  effect,  when,  1374. 
joint  and  several,  1401. 

as  to,  generally,  1401  1-12. 
lender  cannot  modify,  1550. 
Hen  may  be  created  by,  1001. 
manner  of  creating,  1855. 

contract  in  writng  takes  eflCect,  when,  1874. 
effect  of  written   contract,  1878. 
as  to,  generally,  1873  2-19. 
menace.    See  tit.  Menace. 

as  to  what  constitutes,  1281. 
mistake.     See  tits.  Fraud  and  Mlstakei  Mle- 
take. 
as  to  what  constitutes,  1206. 
mode   of  communicating  acceptance  of  pro- 
posal,  1313. 
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CONTRACT  (continued) 

when     communication     deemed     complete* 
1814* 
.  mutuality  of  consent,  ISINI. 

not  In  throufiTh  fraud,  enforceability,  ISSSt 
not    to    plead    statute    of    limitations    void, 

118d  37. 
Object  of  contract,  ItSX 

as  to  requisites  of  object,  issa. 
as  to  what  Is,  isas. 
contract  partially  void,  when,  1898. 
as  to.  generally,  1826  1-20. 
when  contract  entire,  1887  21-S2. 
when  contract  severable.  1828  38-47. 
contract   wholly   void,   when,  1824. 
impossibility  of  contract,  what  is,  1828. 
as  to,  generally,  1828  1-28. 
of  exchangre,  form  of,  1618. 
of  minors.     Bee  tit.  MlMor. 
of  novation  suspends  original,  1257  6. 
of  persons  without  understanding,  61* 
of  separation  by  husband  and  wife,  effect  of; 

806  26-88. 
parol  evidence  admissible,  1888  7-18. 
partly  written  and  partly  printed,  1888. 
passed  and  executed  consideration  not  suffi- 
cient to  support.  1348  47,  48. 
pleading  and  practice.  68  23-29. 
private  seals,  act  abolishing  applicable,  1876. 
provisions  against  assignability,  1206  68,  69. 
provisions  of  code  in  respect  to  real  prop- 
erty, 1874. 
ratification  of.     See  tit.  Ratifleatloa. 

as  to  validity,  1880. 
remedies  on  contracts,  pleading  and  practice, 

1488   106-114. 
renunciation  of  property  rights,  806  80-88. 
rescission,  revocation,  and  alteration  of,  806 

42-55. 
responsibility  for  necessaries,  64  80. 
restricting,  as  to.  In  employment  of  laborers, 

1188  42-66. 
revocation  of  proposal.     See  tit  Revoeatloii. 
as  to,  generally,  1818* 
how  made,  1818. 
as  to,  generally,  1818  1-17. 
death    of    promoter    before    acceptance, 

1880  9-13. 
notice     of     acceptance    necessary,    1888 

16-17. 
notice  not  necessary  to  terminate,  when, 
1888   14. 
right  of  action  on  denied,  when,  1847  20-28. 
right  to  enforce  contract,  1428  295-818. 
severance  of,  1220  6. 
specific  performance  of,  1264  31,  82. 

burden  of  proof  on  plaintiff,  1266  88,  84. 
time   of  performance   of.   1887. 

AB  to,  generally,  1886  44. 
time  is  of  essence  of  contract,  as  to,  1888 

19-44. 
to  relieve  directors  from  liability  void,  when. 


transfer  of  waives  vendor's  lien,  when,  2094. 
undue  influence.     See  tit.  Undue  Inilaeaieei 

as  to  what  constitutes,  1288. 
unlawful  contracts.     See  tit.  Valawfol  Cob* 
tractM. 

as   to,  1308-1441. 
wagering.     See  tit  Umlawful  Contracttf. 

as   to,   generally,   1410   286-286. 
what  Is  a  contract,  1262. 
who  may  contract,  1269. 


who  may  take  advantage  of  Infancy,  43  3-S. 
wife's  void,  adoption  by  husband,  188  67,  68. 
will  as  performance  of,  1218  16. 

COBTTRACT   AFTBR   OFFIC7ES   FOUND 

void,  66  82. 

COBTTRACT  FOR  SBRVICB 

limited  to  two  years^  1628. 

CONTRACT  OF  AFFRBIGHTMBNT 

definition  of,  1688  2. 

CONTRACT  OF  GUARANTY 

as  to  interpretation  of,  1886  6,  6. 

CONTRACTS     BY     PERSONS     OF     UNSOUND 
MIBn> 

as  to,  68  16-29,  64  8,  68  60. 

CONTRIBUTION 

action  between  sureties  for,  1863  4-6. 

among   stockholders,  846   84. 

In  Insurance  where  there  Is  over- Insurance, 

lots. 

liability  of  rights  of  deceased  for,  1174  60. 
proportions  of  contributions.  1868  7-10. 
right   to,   1174  61-83. 

COBTTRIBUTORY  NBGLIGENCE 

a  mixed  question  of  law  and  fact,  when,  1461 

177. 
A  question  of  fact,  when,  1458  159-170. 
a  question  of  law,  when,  1460  171-176. 
as  affecting   children,   1461   178-187. 
as  to,  generally,  1468  144-207. 
as  to,  in  action  against  carriers  of  property, 

1676  11,  12. 
evidence  of,  burden. of  proof.  1462  192-197. 
foot  passengers  entering  upon  highway,  1461 

188. 
imputable,  when,  1462  198. 
negligence  of  parents,  as  to,  1462  199-206. 
of   lessee   of  premises,   1584. 
walking  upon  railroad  track,  1461   190,  191. 

1464  231. 
walking  upon  sidewalk  In  dark,  1461  189. 

COBTTRIBUTION.     See  tit.  Suretyship. 

between  joint  obligors,  1171. 
general  average  loss.  1680. 
In  insurance  cases,  1816*  1023. 
release   of  joint  debtor,   effect  on   right  to, 
1261. 

CONTROLUSR    OF    STATB 

duty,  where  property  escheats,  1186. 
selection  of  right  of  way  to  be  transmitted 
to,    468. 

CONTRRSION 

action  by  pledgee  for,  2070  19. 

arbitrary  rule  of,  damages  for,  2186  4. 

basis    of    damages,    cost    of    property    not, 
2186  9,  10. 

claim  and  delivery.     See  tit.  Claim  and  De- 
livery. 
as  to,  2186  6. 

complaint  oxr,  2106  8. 

damages  for,  2106,  2107« 

equitable,  1082. 

extinguishes  lien,  2008. 

"fair  compensation,"  as  to,  2186  14-18. 
.    form  of  action  for,  2106  19. 

In  general,  1460. 

lien  extinguished  by,  2008. 

mitigation  of  damages  by  recovery,  8187  28. 

of  bill  of  lading,  action  for  1684  17-20. 

of  personal  property,  as  to,  787  26. 
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CONVE2RSION  (continued) 
option  of  Injured  party  not  exercised,  9197 

26. 
reasonable  diligence,  2197  26.  27. 
what  is  not  a,  2010  17*18. 

OOWKY AN CfEL     See  tltS.  Deeds  |    Traasfefffc 

absolute  not  to  be  conditional,  8B0. 
agent  may  covenant  on,  1806* 
agreement  for 

covenants,  1490,  1491. 

effect  of,   1474. 

specific  performance  of,  1409. 

statute  of  frauds  as  affecting,  1409. 
bona  flde  purchaser  or  encumbrancer,  who  li^ 


by  attorney  In  fact,  880. 
by  corporations,  879  86. 
by  persons  of  unsound  mind,  SO  82-2€. 
cancelation  of  Instruments   In,  2201, 
certificate  of  proof  of  execution  of,  989. 
changed  name,  by  person  with,  880. 
community  property,  wife's  consent  to, 
oonclusiveness  of.  and  parties  bound,  892. 
conditions  precedent  In,  890. 
conditions  subsequent  In,  898. 
constructive  delivery,  800. 
eoveaants 

agreement  to  give,  1490. 

by  agents,  how  far  binding,  tSOOL 

form  of,  1491« 

implied.  900. 

running  with  land,  1200-1210U 

who  bound  by,  1210. 


for  breach  of  agreement  to  buy,  2180. 

for  breach  of  agreement  to  convey,  2180» 

for  breach  o^  covenants,  218S. 
against  encumbrances.  2180. 
date  of  delivery,  presumption  as  to,  869. 
deemed  mortgage,  though  absolute  in  form, 
when.  2019. 

definition  of,  8S3  12.  961. 
delivery 

constructive,  800. 

date  of,  presumption  as  to,  850> 

in  escrow.  800. 

must  be  absolute,  889.  a 

necessity  for,  8R4. 
easement,  passes  with.  887. 
efTect  of  deed  of  insane  person,  AT  27,  88. 
escrow 

delivery  of  deed  in,  800. 
executed  before  code,  how,  940,  941. 
execution  of  not  acknowledged,  how  proved, 

987. 
fee  passes  by  presumption,  888. 

words  of  inheritance  unnecessary  to,  870* 
form  of,  882. 

fraudulent.     See  tit  Frandalent  Transfers. 
grant,  includes   what.   858. 
heir's  conveyance  good,  whem  1102. 
"heirs"  and  "issue."  interpretation  of  in,  870, 
heretofore  made  governed  by  then  existing 
laws.  941. 

recordation  of  governed  by  then  existing 
laws.  941. 
highway,  boundary  by,  passes  to.  899. 
homestead,  conveyed  how,  970. 
incidents  of  thing  transferred  follow  to,  877* 
Infant's  conveyance.     See  tit.  Minor. 
Inheritance,  words  of  in,  not  necessary.  870. 


interest  subsequently  acquired  passes  to  pur- 
chaser, 889. 
Interpretation 

against  grantor  most  strongly,  878. 

in  general,  807. 

of  "heirs"  and  "issue,"  870. 
Irreconcilable  provisions  in.  870« 

of  limitations,  872. 

recitals  construed,  when.  878. 
irreconcilable    provisions    In.    interpretation 

of,  87S. 
*issue"  and  "heirs."  interpretation  of,  870. 
judgment  proving  execution   of  instrument, 

940. 
Uen 

of  vendee,  2090. 

of  vendor,  2001-2008. 
limitation  in,  as  to,  872. 

married  woman's.     See  tit.  Married  IVomen. 
mortgage,  absolute  deed  transfer  deemed  a, 

when,  2019. 
name  changed,  by  person  with,  880. 
of  wife's  separate  property.  Joinder  of  hus- 
band, 218'  65-78. 
•peration  of  law 

after-acquired   title  passes  by,  889. 

conveyance  by.  880. 
owner  for  life,  conveyance  by,  898. 
owner  for  years,  conveyance  by,  893* 
power  of  attorney  to,  8S5. 
proof  of  execution,  certificate  of,  989. 
proof  on  action  for,  and  effect,  940. 
recitals  in,  resorted  to,  when,  878. 
reconveyance,  surrendering  or  canceling  in- 
strument not  a,  800. 
record  as  notice.     See  tits.  Constrnctlve  No« 

tlcei    Notice. 
recording.    See  tit.  Recording. 
remainders,  conveyance  of,  897« 
rents,  conveyance  of,  897. 
requisites  of,  880. 

reserving  power  to  revoke,  effect  of,  90S. 
Statute  of  frauds,  elfect  of  on.  880,  1800. 
stranger,  inures  to,  when.  880. 
subscribing  witness,  proof  pf  by,  937, 
title,  what  passes  under,  877* 
unrecorded 

valid  between  parties,  IKS2» 

void  as  to  whom,  940. 


covenants  for,  1208. ' 

liability  for,  903. 

lineal  and  collateral,  abolished,  903. 
what  law  governs.  9-10,  941. 
will,  efTect  of  on.  1048,  1049. 
words  of  inheritance  not  necessary  in,  870. 

CONVESYANCES  BY  PERSON  OF  UNSOUND 
MIND 

vests  title,  when,  89  3. 

CONVEnfANCB  ON  CONDITION 

what  amounts  to,  897  10. 

CO-OPBRATrVB  BUSINE3SS  ASSOCIAlTONS. 
See  tit.  Co-Operatlve  Business  Corpora- 
tions. 

alteration  of  purpose  of  association,  004. 
articles  of  association.  002. 

acknowledgment  of,  002. 

filing  of.  002. 

subscription  and  acknowledgment  of,  002* 
bonds  to  be  given  by,  001  6. 


CO-OFERATIVB  DISSOCIATIONS  (continued) 
by-laws*  608. 

division  of  profits,  MS. 

oxpulBlon.   608. 

fees  for  membershipp  dues,  etc,  MS. 

majority  of  association  necessary  to  adopt. 


manner  of  conducting  elections. 

qualification  and  succession,  608. 

recording  and  fllinff  by-laws,  604. 

what  by-laws  may  provide,  80S. 

withdrawal,  ascertainment  of  interest, 
certificate  of  membership,  001. 
consolidation  of  association,  008* 

fee  for  fllingr.  000. 

fill n  ST  of  agrreement,  OOB. 

what  agrreement  must  state,  008. 
co-operative  society,  definition  of,  801  4. 
dissolution   and   winding  up   of  association. 

oos. 

essentials  to  constitution  of,  001  6. 
execution    aerainst    the    association    or    its 

members,  004. 
formation  and  purpose  of,  801« 
Interest   of  members,  001. 
members,  liability  of,  001^  002. 

who  are  eligible  as  members.  002. 
personal  liability  of  stockholders,  809  1-6. 
powers  of  the  association,  004. 
profits  of,  division  of,  808. 
proof  of  existence,  001  7,  8. 
purpose  of  association,  how  altered,  804« 
purposes  of,  altered  how,  804« 
quo  warranto   to  inquiry  into  rights  to  do 

business,  005. 
rights,   interest,   and    liability   of    members. 

601. 
succession,  004. 
transfer  of,  001. 

what  corporations  not  affected  by  title,  808, 

winding  up  of  association,  005. 

CO-OPBRATrVB    BUSINESS    CORPORATIOHS. 

See    tit    Co-Operattve    BaslncM    Assocla- 

tlona. 

purpose  for  which  may  be  formed,  601^  001 

1-15. 
COPARTNER 
corporation  aggregate,  liability  for  libel,  78 

10. 
liable  for  libel.  78  9. 
CORPORATE    POWERS 
agents  of,  881  68-90. 
as  to  generally,  870. 
banking  prohibited,  88B. 
by-laws  of.     See  tit.  By-I>awB. 
contracts  of,  888  94-118. 
corporate   seal,    right   to  and   necessity   for. 

870  20-33. 
limitation    of,   884. 
obligations  of,  888  94-118. 
ofldcers  of,  881  68-90. 
right  to  purchase,  own,  and  sell  property,  879 

84-67. 
right  to  sue  and  be  sued.  878  7-19. 
CORPORATE  SEAI^.     See  tit.  Corporations. 
how  aflSxed,  1378. 

CORPORATE  STOCK.     See  tit.  Stockliolders, 

CORPORATION  NAME.     See  tit.   Corporations. 

protected  from  unfair  imitation,  800  32. 

CORPORATION   SOLE.     See  tit.  Reltgloiis,  So- 
cial, and  Benevolent  CorporatlonJi. 


CORPORATIONS.     See  tit  Corporate  P«W4 

acknowledgment    of    articles    of    incorpora- 
tion, 805. 

acknowledgment  of  mortgage  to,   taken    by 
oflScer  or  stockholder,  void,  888  14. 

acts  ultra  vires.     See  tit.  Ultm  Vires. 

adjourned  meeting,  888  2. 

adjournment   of   meeting   permissible   when, 
882  2. 

aflldavit  of  subscription  of  stock  and  pay- 
ment of  per  cent,  800. 

agricultural  fair  corporations.     See  tit.  As- 
Hcvltnral  Fair   Corporatfona. 

amendments  of  articles  of  incorporation.  See 
tit.  Artleles  of  Incorporation* 

amount  subscribed,  808  26-30. 

amount  to  be  subscribed  to  be  fixed,  808. 

a  "person,"  14. 

articles  of  Incorporation.    See  tit.  Articles  of 
Incorporation. 


action  to  recover,  878. 

directors   may  levy,  when,  and  for  what. 

350. 
jurisdiction  acquired  by  publication  of  no- 
tice, 388. 
limitation   of,  884. 

not  invalidated,  by  what  Irregularities,  871. 
not  to  be  levied  upon  stock  in  treasury,  870. 
not   to    be    levied    when    previous    unpaid, 

when,  808* 
■otlee  of 

contents  of,  889^ 
delinquent,  888. 
form  of,  887. 
publication.  800. 
service  and  publication  of,  887. 
order  for  must  contain,  what,  888. 
proceedings  to  be  begun  anew,  when,  9T1» 
sale  of  stock  for  payment  of,  808^*878. 
assimilation  to  Joint  stock  companies.  204  21 
as    used    In    statute    of    wills    means    what 

1010  4. 
banking.     See  tit.  Banking  Corparati«na. 
banking  association,  204  24. 
banking  expressly  prohibited,  888. 
beginning  of  existence,  807  2-4. 
benefit  society.    See  tit.  Religions^  Soetal,  and 

Benevolent  Corporations. 
benevolent  corporations.     See  tit.     Rellgloas, 

Sodalf  and   Benevolent   Corporations. 
bequests  to,  restriction  on  power  to  make. 

10B8. 
board  of  directors.     See  tit.  Directors, 

of. 
boards  of  trade.     See  tit.  Chambers  of 

merccy  Boards  of  Trade. 
bona  fide  stockholder,  who  Is,  838  8. 
bonded  Indebtedness,  3879  881  10. 

creating   and   increasing,   proceedings   for, 
387. 
bonds,  restrictions  upon  Issue  of,  387. 
books  of  stock  and  transfer,  how  kept,  898. 
of  directors  and  stockholders  open  for  In- 
spection, 880. 

books  to  be  open  to  Inspection,  888. 

bridge,  ferries,  wharf,  chute,  and  pier,     flee 

tit.    Bridge*,    Ferry,   Wharf,    Chvte,    and 

Pier  Corporatlona, 

building    and    loan.      See    tit.    Bnlldlns    and 
Loan  Corporations. 
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CORPORATIONS  (continued). 
buildlnfiT     corporations.       86«    tit.     Bvlldlns 

CorpomtloBS. 
business  associations.     See  tit.  C^-opemtlve 

Business  Associations. 
business  corporations.     See  tit.  Co-^yomtlTO 

Business  Corporations, 
by-laws.    See  tit.  By-I^aws. 
•apltal  stock 
amount  of,  to  be  set  forth  by  articles,  8M* 
division  of  amonv  stockholders,  909* 
Increasing:    and    diminishing,    proceedings 
for,  887. 
restrictions  on,  SS8. 
withdrawal,  restrictions  on,  SS8. 
capital  stock  of  banking:  companies,  tlX 

dividends  of.  91% 
capital  stock,  what  Is,  SS9  2-6. 
cemetery.    See  tit.  Cemetery  Corporations. 
oertain  corporations  to  state  further   faoti^ 


certificate  not  to  Issue,  when,  807. 
certificate  of.    See  tit  Certllleato  of  Stock. 
certificate  of  county  clerk,  807  6,  6. 
certificate  of  residence  to  be  filed,  when, 
chamber    of    commerce,    etc.,     corporations. 
See   tit.    Chamber  of   Commerce^  Boards 
of  Trade,  etc. 
changre  of  name  of,  Sia  6. 
copy  of  decree  to  be  filed  with  secretary 

of  state,   Sia. 
fillnv  decree  of  court,  Sia. 
how  perfected,  812. 
chang:e  of  place  of  business,  procedure  on. 


chute.    See  tit.  Brld«eo,  Ferry,  Wbarf,  Chnto^ 

and  Pier  Corporations. 
classes  of,  894.    See  "Kinds  of,"  this  title, 
collateral  attack,  885. 
colleges    and    seminaries.     See    tit.    Colleges 

aad   Seminaries  of  Lteamlns* 

oonsoiidation 

of  adjoining:  mine  companies,  804. 
of  co-operative  business  associations,  608. 
of  societies,  688,  888. 
commencement    of    transaction    of    business* 

887  10-13. 
commercial  reports,  885  1. 
complaint  a8:ainst,  888. 

notice  of  fillnv  petition,  888. 
consolidation     of     adjoining:     minlngr     eom« 

panics,  884. 
continuance  In  business,  886. 
contract   to   relieve   directors   from   liability 

void,  when,  858. 
co-operative  business  corporations  and  asso* 

datlons.      See    tit.    Co-operative    Corpo- 
rations and  Associations. 
copy  of  articles  must  be  filed,  where,  810. 
corporations  to  discover  fires  and  save  human 

life.     See  tit.  Fire  Corporations. 
eorporatlons  to  furnish  ligrht  for  public  use. 

See    tit.    Corporations   to    Fnmish    Lisht 

and  Heat. 
costs  of  suit  for  dupllc&te  of  lost  certificate 

of  stock,  858. 
cruelty.     See  tit.  Societies  for  the  Prerention 

of  Cmclty  to  Children  and  Animals. 
curing    defects    in    articles,    cannot    be    by 

amendment,  885. 


for  failure  to  file  copy  of  articles  as  re- 
quired, 810. 
for  false  entries,  884. 

recovery  of  by  purchaser  of  franchise  at 
execution  sale,  401. 
debts  beyond  capital  stock,  liability  for.  828. 
deed  of,  not  acknowledg:ed,  not  entitled  to 

record,  828  4. 
defective  incorporation,  804,  S8,  84. 

curative  acts.  804  35-37. 
definition  of,  288. 

g:eneral  definitions,  288  2-10. 
devise    to,    restrictions    of    power    to    make, 

1068. 
directors 

are  trustees  of  creditors  and  stockholders, 

408. 
contracts  relieving:  from  liability  void,  868. 
Inhibitions  on,  828. 
majority  a  quorum,  827. 
majority  must  be  citizens  of  state, 
must  perform  duties,  887. 
number  of,  801,  828. 
organization  of  board  of, 
personal  liability  of,  828. 

limitation  of  actions  on, 
removal  from  ofllce,  proceeding  for, 
Tacancies,  how  filled,  888. 
who  may  be,  828. 

•lection  of.     See  "Elections,"  this  titlo, 
notice  of  election  of,  816,  817  4-6. 
of  new  on  removal  of  old,  880. 
time  of,  816. 
dissolution   of,   402-404. 

by  amendment  of  law,  406. 

effect  upon  remedies,  406  8-12. 

effect  on  property  at  common  law,  406  6-7. 

impairing  obligation  of  contracts  by  repeal 

of  charter,  406  16. 
judgment     cannot     be     rendered     against 

after,  405. 
legislature,    power   to   amend   and    repeal, 

406  1-4. 
property,  how  disposed  of  on,  408  2-4. 
receiver  may  be  appointed  when,  408  6,  6. 
voluntary,  402  6,  408  7. 
"dividend"  defined,  828  9-19. 
dividends  to  be  declared  from  surplus, 
distribution  of  land  and  water, 
penalty  for  violation  of  section, 
division  or  withdrawal  of  capital  stock  not 

permitted,  828  20-22. 
domicile  of,  885  2,  3. 
dock,  618,  520. 

elections.    See  "directors,"  this  title, 
adjournment  of,  888. 
by-laws  may  prescribe  rules  for,  817. 
complaints     respecting,    and     proceedings. 


cumulative  voting  at,  826. 

eligibility  of  voters,  381. 

lunatic's  stock,  how  represented  at. 

may  be  postponed.  333. 

minor's  stock,  how  represented  at, 

not  held  at  appointed  time,  procedure,  388. 

setting  aside,  when,  332  11-13. 

stock  belonging  to  corporation  cannot  be 
voted  at,  332  14. 

trustee  is  legal  owner  of  stock,  and  en- 
titled to  vote  It.  382  16. 

▼otes  avoided,  how. 
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CORPORATIONS  (continued). 

▼otinc  tmst*  m  IC 

who  may  TOta,  Stl* 
•lectric,  684. 

ombesslement  by  oflle«r  d«  facto, 
•ssonco  of  corporations,  SM  26-27. 
•zamination   of   affairs.     See  tit. 

tlOTi  Of  CMVOratlMMk 

•zamination   of   books   ol     8oo   tit. 


t-t. 


•xceatloa  sale 
corporation  retains  power,  4M« 
purchaser  at  may  recover  penalties,  401« 
purchaser  at  to  transcust  business  of,  4M« 
where  to  be  held,  40S. 
execution  of  articles  of  incorporation,  aMk 
existence  of  corporation  not  affected  by  code. 


existence  of,  how  continued  under  code,  SM» 

extension  and  dissolution  of,  408-404. 

false  certificate  of  stock,  9B4f  SSB  2. 

false  entries,  SS4» 

false  prospectus,  as  to,  SS5  S-5. 

fee  of  recorder  for  reoordinv,  SM. 

ferry,  610,  600* 

fictitious  indebtedness,  SOt  12-28. 

fllingr  of  articles  of  Incorporation,  erroneous 

corrected  how,  600. 
fire,  corporations  to   discover,  etc.     See  tit. 

Fire  CorpomtloaB* 
fire,  niarine,  and  title  insurance  corporations. 

See  tit.  lasvraaec  Cfrrpomtloas. 
foreigrn  corporations.     See  tit.  F^reisa  C«»- 

poratloas. 
formed 

complete,  when,  807* 
for  any  purpose,  396. 
how,  200. 
franchise 

for    constructinfiT    road    for    bicycles    and 

horseless  vehicles,  etc.,  618. 
of,  may  be  sold  under  execution,  400-402. 
redemption  of  from  execution  sale,  488. 
fraternaL      See    tit.    RclicloiiSy    Bodaly    and 
Benevolent  Corpovatlons* 
societies  exempt  from  insurance  laws,  447- 


friendly  societies,  limitation  of  amount  of 
land  that  may  be  held  by,  668. 

sas.  See  tit.  Corporations  to  Fvmlsli  Uslit 
and  Heat. 

homestead  corporations.  See  tit.  Home* 
■tends. 

fiTOOd  will.     See  tit.  Good  "WOL 

Implied  power  to  chancre  amount  of  capital. 

801  24. 
increasing    and    diminishing    capital    stock, 
methods  of,  887. 
consent  and  no  dissent,  888. 
consolidation  of  corporations,  880. 
Indebtedness  in  cases  of  capital,  880  23-25. 
infant's  stock,  how  represented  at  elections. 


inspection,  books  to  be  open  to,  886. 

insurance    corporations.      See    tit.    Insvnmee 
Corporations. 

irrigation.      See   tit.    Water   and    Canal   Cor- 
porations. 
as  to,  582. 

journal  of  proceeding's,  how  to  be  kept,  807. 

Justice  of  the  peace  may  order  meetlngr  of, 
when,    881. 


kinds  of, 

arffregate  corporations,  286  t-11. 
ecclesiastical  corporations,  286  12. 
eleemosynary  corporations.  204  IS. 
lay  corporations,  204  14. 
mnnicipal  corporations.  204  15.  14. 
private  corporations,  286  6-13. 
public  and  private,  204,  206,  2,  29. 
public  corporations,  266  13-27. 
quasi  public  oorporations.  206  28.  29. 
sole  corporations,  204  17-22. 
land    and    building    corporations.     Sea    tit. 

Land  and  BsOdlMK  €:orpOTatloim. 
legislature  may  amend  corporate  law,  406. 
liability  for  Issuance  of  spurious  stock,  1446 

20-22. 
Hen  of  laborer  on  property  of,  2100  8-ll« 
life,  health,  accident  and  annuity  insurance 
oorporations.     See  tit.  Insmraaeo  Coi 
rations, 
limitation  of  actions 

in  favor  of  foreign  corporations.  406. 
to  enforce  directors'  personal  liability, 
to   recover  stock  sold   for   delinquent 
sessments,  872. 
limitation  of  powers  of,  884. 
lost  or  destroyed  certificate  o^  stock.     See 

tit  CertlOcate  of  Stock, 
lunatic's  stock,  how  represented  at  elections. 


majority    of    stockholders    must    be    repre- 
sented at  elections,  881. 
majority  of  subscribed  stock,  what  is,  382  4. 
■uinrled  ^ronuin 

dividends  may  be  paid  to,  857. 

transfer  of  stock  by.  S67. 
may  acquire  real  property,  and  how  much. 


distinction    between    power    to    take    and 

power  to  hold,  802  6. 
state  alone  can  object  to  holdlnsr  of  land, 
888  21-28. 
may  transfer  foreigrn  concessions,  88T. 
meaning  of,  208  3. 

mechanics'  institutes,  etc.    See  tit.  Ckaubcis 
of  Commcree,  etc. 


adjournment  of,  8081. 
application  to  Justice  of  peace  to  call, 
by  consent  valid,  886. 
by-laws  may  provide  for,  817. 
in  foreign  state,  886  4. 
Justice  of  peace  may  call,  when, 
proceedings  of,  886  6. 
special,  when  and  how  called, 
where  to  be  held,  886. 
non-resident,  transfer  of  stock  by,  857. 
members,  who  are,  808  6. 
mining  corporations.     See  tit.     Mlalag  Cor- 

pomtlonn. 
misnomer  in  instrument  does  not  invalidate 

contract,   88S. 
misuser  and  non-user.     See  tit.  Misuser. 
mutual  benefit  and  life  associations.     See  tit. 

iBsamnce   Corporations. 
mutual   life,   health,   and  accident   insurance 
corporations.     See  tit.   Insuraneo  Corpo- 
mtloBS. 
name    of   instrument    creating    corporations, 

801. 
net  earnings  or  net  profits  from  which  divi- 
dends are  payable.  880  28. 


inrofiz. 
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CORPORATIONS  (continued), 
no  provision  in  by-laws,  resnlar  and  special 

xneetinffs,  how  called,  8Se. 
■otice 

false,  liability  of  ofllcers  for,  SM« 

to  be  published  in  what  newspapers,  817* 
■•tlee  of  asacssBieBt 

contents  of, 

delinquent, 

form  of,  M7. 

publication  of, 

service  of,  8e7. 

notice  of  directors'  and  stockholders*  meet- 
ing,  886. 
notice  of  election  of  directors,  818. 
■otlce  of  meetiBff 
to  create  or  increase  bonded  indebtedness. 


QUO  warranto,  proceedingrs  thereon  regarding: 

elections,   888. 
railroads.     See   tit.  Railroad   Corporations. 
real   property.     See  tits.  BnUdlnsr  and   I^oan 

CorpomtloBBi  Cemetery  Corporations,  ete. 
amount  corporations  may  acquire  and  hold. 


to  increase  or  diminish  capital  stock,  887. 
to  remove  directors,  880. 
notice  of  proposed  change  of  principal  place 

of  business,  887. 
notice   of  sale   of  stock  to  pay  assessment, 

how  publication  of  proved,  878. 
number    of    directors    may    be    Increased    or 

diminished,  801. 
oath  of  officer  to  subscribe  to  stock  and  pay- 
ment of  ten  per  cent,  808. 
•fflcer   or  agent  acting  in   his  own   behalf, 

88  29. 
officers.     See  tit.  OAceni  of  Corporations. 

false  certificates,  notices,  or  reports  by,  884. 
other  than  for  profit,  882. 
payment  "in  cash,"  check  Is,  when,  806  3-5. 
penalties,  recovery  of  by  purchaser  of  fran- 
chise at  execution  sale,  401. 
pier.     See  tit.  Bridges,  Ferry,  Wkarf,  Ckvte^ 

and  Pier  Corpomtlons. 
pioneer,  amount  of  land  to  be  held  by,  668» 
place  of  business 

proceedings  for  change  of,  887. 
postponement  of  election,  888. 
power  to  take  and  hold  land,  1016  9-11. 
powers  of.    See  tit.  Corporate  Powers. 
powers  of  and  business  exercised  by  board 

of  directors,  828. 
prerequisite   to  filing  articles   of   incorpora- 
tion for  profit,  806. 
prerequisites  to  filing  articles,  806. 
private   corporations,    how   formed,   896, 
4-28. 
by  prescription,  287  11-14. 
irregularities  or  defects  in  formation, 

8-10. 
substantial    compliance   with   statute   nec- 
essary, 287   15-19. 
private  corporations  may  be  organized,  298. 
proceedings  at  meetings,  885. 
profit,  associations  formed  for  puri>oses  other 

than,  561-571. 
proxies,    stockholders    may    be    represented 

by,  891  25. 
public   and   private   distinguished,   294. 
publication   of   notice,   in   what  newspapers, 

817. 
purposes  for  which  may  be  formed,  286. 
qnoruBk 

of  board,   828. 

of  stockholders,  by-laws  may  provide  for, 
817. 
quo  warranto  against,  885,  887  14-21. 


how  acquired. 


stock  and  transfer  books,  how  kept,  898. 
to  be  open  for  inspection,  897,  896. 
what  to  be  kept,  897. 
records  of.     See  tit.  Articles  of  Corporation. 
recovery  of  stock  sold  for  delinquent  assess- 
ments, 872. 
redemption 

of  franchise  from  execution  sale,  409. 
of  stock  sold  for  delinquent  assessments, 
878. 
reduction  of  capital  stock,  891  27. 
registration      of      stockholders      necessary^ 

when,  888  10. 
regular  meetings,  how  called  where  no  pro- 
vision  in  by-laws,  886. 
religious    corporations.      See    tit.    Rellglov% 

Sodal,    and    Benevolent    Corporations. 
removal    from   office    of   directors.     See    tit. 

Directors,  Board  of. 
reports,  false,  liability  of  officers  for,  884. 
representation  of  stock,  ^88. 
resemblance  in  name,  807,  806  11. 
•ale  of  stock 

to  pay  assessments,  872. 
action  to  recover  stock,  872. 
corporation   may  buy  in  default  of  bid- 
ders, 870. 
disposition  of  stock  bought,  870. 
extension  of  time  for,  871. 
jurisdiction,  how  acquired,  869. 
publication   of   notice,   how   made,  878. 
to  be  by  public  auction,  869. 
to  be  to  the  highest  bidder,  870. 
waiver  of,  and  of  suit  to  recover  same, 
878. 
savings  and  loan  corporations.     See  tit.  Sav- 
ings and  Loan  Corporations. 
seal.     See  tit.  Corporate  Seal. 
seminaries    of    learning.      See    tit.      Collegen 

and  Seminaries  of  Learning. 
social  corporations.    See  tit.  Religions,  Social, 

and  Benevolent  Corporations. 
societies   for   prevention   of  cruelty   to  chil- 
dren  and   animals.      See   tit.    Cmelty   t* 
Cklldren   and    Animals. 
sole.     See  tit.  Corporation  Sole. 
special  meetings,  how  called  where  no  pro- 
vision in  by-laws,  886. 
special  provisions  apply,  when,  404. 

legislature  may  amend  corporate  law,  40B» 
statute   under  which   organized   may*  be  re- 
pealed, 400. 
how  represented,  888. 
stockholders.     See  tit.    Corporate  Stock. 
cannot  meet  out  of  state,  885  5-7. 
liability.     See  tit.  Stockkolders. 
may  control  acts  of,  894  29-32. 
meetings,  who  may  vote  at,  887. 
maximum  period  of  proxies,  387. 
proxies  void,  when.  337. 
revocabillty  of  proxies,  887. 
who  are,  808,  809,  2-19. 
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CORPORATIONS  (continued). 

street  railroad  corporations.     See  tit.   Street 

Railroad   Corpomtloiuk 
subscription  of  articles  of  Incorporation,  SOB. 
to  capital  stockp  amount  requisite  to  flllns 

articles,  806. 
affidavit  of.  806. 
surplus  profits,  what  are,  880. 
telegraph   corporations.      See    tit.   Telesnipli 

and   Telephone    CorporatloB«i 
term  of  existence,  801. 

time  within  which  must  be  organized,  885. 
to  orgranize  within  a  year,  88S. 
transfer   of   franchise   of   corporation   valid, 

when,  804. 
transfer  of  skarea 

by  non-resident,  how  affected,  85T. 

to  ffive  bond,  8S7. 
does  not  release  stockholder,  888L 
of  married  women,  857. 
of  water  or  irrigation  companies,  848. 
to  be  entered  on  books,  848. 
to  purchaser  on  sale  for  delinquent  assess- 
ment,  870. 
••trust"   and    "trustee,"   when   to   be  part  of 

corporate  name.  804. 
Tacancy  in  office  of  directors,  how  filled,  828. 
wasron    road    corporation.      See    tit.    Wason 

Road    Corporationa. 
Water  and  canal  corporations.    See  tits.  Irrl- 
vatloa    Corporationa  I   "Water   and    Canal 
Corporationa. 
wharf.   See  tit.  Bridge,  Ferrlesy  Wkarf;  Chnte^ 
and  Pier  Corporations, 
as  to,  619,  620. 
when  formation  complete.  807. 
will,  may  take  under,  when,  1016. 

CORPORATIONS    TO    FURNISH    LIGHT    ABTD 
HBSAT 

contracts  and  dealings  with  customers,  688 

84-48. 
duty  to  furnish  gas  or  electricity.  680. 
Sas  corporations,   miscellaneous  matters  pe- 
culiar to,  680  2-38. 
may  refuse  electric  current  for  electric  light, 

when,  588. 
may  refuse  to  supply  gas,  when,  588. 
right  of  municipality   to  confine   gas-works 

within    district.   580    1. 
right  to  enter  buildings  for  inspection,  584. 
right  to  shut  off  supply  of  gas  or  electricity, 
584. 
fraud  of  consumer,  unreasonable  rule,  584 

2. 
non-payment  for  gas,  removal  of  consumer 

from   one  place   to  another,  684  8-5. 
rent  of  meters.  585  6-11. 
repairs  and   alteration   of  fittings,  588   12. 

COSTS 

apprentice.   In   proceedings  against  for   mis- 
behavior, 290. 
apprenticeship  proceedings  In,  280. 
divorce,  in  proceedings  for,  104. 
homestead 

in  appraisement  of,  062. 

in  proceedings  to  subject  to  claims,  982. 

Indemnity  against,  1952. 
lost   certificate    of   stock,    in   suit    to   obtain 
duplicate,  858. 

CORPOREAL   HBREDITAMESNTS 

grant  of,  858  10. 


CORRECTION 

Of  Instrument  Improperly  certified, 
2-9. 

CORRUPT  CONSBSNT.     See  tit.  Dlvoi 

COTENANCY 

between  devisees,  1068. 
between  husband  and  wife, 
waste  by  cotenant,  1464. 

COTBNANT9 

conveyance  by,  048  78-107. 

COTERMINOUS   OIVNERS 

mutual  obligations  of,  720. 
right  to  lateral  support,  718. 
right  to  line  trees,  719. 

COUNSEL 

words  spoken  in  conduct  of  a  cause,  privi- 
leged, 97  81. 

COUNSEL   FEES*     See    tit.   Attorney   Feea. 

COUNTV 

chattel    mortgage    to   be   recorded    in    what, 
2058. 

marriage  settlements  recorded  In  what,  296. 

mortgaged   property   in   transit,   deemed   lo- 
cated In  what,  9064. 

property  of  common  carrier,  deemed  in  what, 
2064. 
COUNTY  CLERK.    See  tit.  Cleric 

COUNTY  COMMISSIONER 

acknowledgments  may  be  taken  by,  928. 

COUNTY  RECORDER 

acknowledgments  may  be  taken  by,  928. 

COUNTY  1¥ARRANTS 

are  not  negotiable  instruments,  21S1  6,  t. 

COURSES  AND  DISTANCES 

confilct  in  on  water  boundary,  709  5-7. 

COURSES,  DISTANCES,  AND  (QUANTITIES 

must  give  way  to  monuments,  when,  869  81 

COURT 

complaint  to.   privileged,  when,  94  20-28. 
Jurisdiction  in  cases  of  trust,  771  69-82. 
statements  to.     See  tit.  Statement. 

COURTESY,  not  allowed,  251« 

COUSINS 

succession  by,  1119  51. 

COVENANT.       See     tits.     Covenants     Running 
vrlth  Land  I  latplled  Covenanta. 

agent's  authority  to  give.     See  tit.  Asent. 
agreement  to  give,  1400. 
as  to  quantity  of  land,  1207  4-11. 
.apportionment  of,  1210. 
by    adjacent    owners    to    divide    waters    of 

stream,  1208  3-12. 
damages  for  breach  of.     See  tit.  Damages. 

as  to,  2185. 
distinction  between   real  and  personal,  1297 

2. 
form  of,  1490. 

freedom  from  encumbrance,  1207  8. 
implied,   effect  of  use  of  word   "grant,"  864 

21,  90a 
of  non-claim  equivalent  to  warranty.  809  34, 

35. 
of  quiet  possession,  in  hiring,  1570^  1601. 
running  with  land.     See  tit.  Covenanta  Ri 

nlnff  vrlth  Land. 
binds  assignee,  when,  1207  8. 
who  is  and  who  not  bound  by,  1210. 
what  necessary  to  create.  1200-1210. 


COTBlf  AlVT   AOAIN8T  mrCVMBRANCBS 

damaflres  for  breach  of,  91M» 

COVENANT  OP  8BIZIN 

definition  of,  3185. 

COVENANT  TO   REPAIR 

binds  covenanter  to  what,  1684  11-14. 

COVENANTS     RUNNING    WITH     LAND.       8M 
tit.   Oblivatloiui. 

apportionment  of,  1210. 

as  to,  laoc 

covenant    to   pay   rent,   1X06. 

covenants  for  benefit  of  property,  1206. 

covenants  run  with  land  where  assiffns  aro 

named,   1309. 
transfer  of,  13141, 

what  covenants  run  with  land,  13W* 
who  are  bound  by,  1310, 

CREDIBLE    1VITNE88.      See    tit.    "Wordm    aad 


offer  of  performance  at  place  desigrnated  by# 


CREDIT 

agent  accepting  liable  as  principal.  1818. 

given  to,  exonerates  principal,  1813. 
auctioneer,  when  to  and  when  not  to  glveb 

1821. 
factor  may  give,  exception,  1822. 
factor's,  sale  on,  1688. 
property    acquired    on    is    community,    282 

126-139. 
sale  on,  effect  of,  985  4. 
ship-owners,    master    may   borrow    on.     See 

tit.  Staipmastcm. 
ship's  manag-er  cannot  borrow  on,  1826. 

CREDITOR.     See  tits.  AaslgiimeBt  for  Benefit 
of  CrcdJtorsi  Credit)  Debtor  and  Creditor. 

acceptance    by,     necessary     to    satisfactlont 

when,  1311. 
acceptance  of  accord,  1356. 

of  part  performance,  1356. 
application  of  performance  by,  1326. 
appraisement   of   homestead   on   petition   of, 

when,  877. 
avoid  act  of  debtor,  when,  2280. 
benefit   of  sureties  held  by  sureties,  1984. 
contracts  of  debtor  are  valid  against,  when. 


debtor's  performance,  2264. 

gift  causa  mortis  to  treated  as  legacy,  when, 

920. 
grantor  liable  to,  when.  1968. 
by  void  promise  of,  1971. 
indemnified,  when   not   exonerated,   1972. 
not    exonerated    by    discharge    of    debtor, 
when,  1992. 
by  mere  delay  of,  1971. 
when  exonerated,  1968. 
when  partially  exonerated,  1971. 
homestead,   expenses   of  appraisement   to  be 

paid  by,  when,  982. 
lien  void  against,  when,  2118. 
may  be  witness  to  will.   1080. 
may  purchase  at  Judgment  sale,  2005  8-6. 
mortgage  of  personal  property  void  against, 

when,  2049. 
mortgagee  of,  remedy,  2156. 
novation.     See  tit.  Novation. 
how  created  by.  1259. 
may  rescind,  when,  12S9. 
objections  to  offer  must  be  made,  when,  1247. 
obligations  of,  as  to  thing  offered,  1249. 


offer  of  performance  to,  1287. 
offer  of  performance,  when  to  benefit,  1242. 
order  to  resort  to  funds,  when  made,  2001* 
partner  cannot  make  assignment  for,  1847* 

liability  after  dissolution,  1869. 

special,  may,  when,  1871. 
postponed  to  other  creditors,  1871. 
performance  by  one  of  several  Joint,  1320w 
performance  excused,  when,  1249, 

in  manner  directed  by,  1220. 
performance  to  void,  when,  1878. 
prevention  of  performance  by,  1252. 
receipt  by,  1246. 

refusal  to  accept  performance,  1264, 
relative  rights  of,  2266. 
release  by,  effect  of,  1260. 
rights   of,  1964. 

special,  liable  as  general  partner,  when,  1874. 
surety  and  title  to  securities  held  by,  when. 


exonerated  by  refusal  of  creditor  to  sue, 

1080. 
exonerated  by  what  acts  or  omissions  of, 

1978. 
how  far  liable  to,  1977. 
may  enforce  remedies  of,  when,  1980. 
securities  held  by  sureties  for  benefit  of, 
when,  1964. 
title  of  thing  offered  passes  to.  when,  1247» 
transfer  for  benefit  of,  recordation,  924» 
transfer   of   debtor   void   as    against,    when, 

2267,  2271. 
transfer    to.    without   value    not   void. 


trust  fund  liable  to,  when,  76B» 
trustees  for  benefit  of,  760. 
who  is.  2268. 
witness  to  will,  may  be,  1086i» 

CRITICISM 

of    candidate    for    public    ofllce,    privileged, 

when,    100   98-100. 
of  public  ofilcer,  privileged.  99  90-97. 
of  teacher's  methods  and  ability,  privileged, 
100  101,  102. 
CROP 

mortgage  of.     See  tit.  Growing  Crops. 
continues  after  severance,  2008. 
tenant's  right  to  harvest,  705. 
returnable  from  seed  furnished,  1472  7-9. 

CROPPING   CONTRACT 
as  to,  1567  23. 

CROSS-COMPLAINT 

effect  of  upon  suit  for  maintenance  of  wife, 

187   33. 
in  action    for  divorce,   186   18-23. 
in  action  for  specific  performance,  2220^  90-98. 
CRUELTY 

apprenticeship  annulled  for,  291. 

divorce,  grounds  for,  185,  146,  189. 

of  spouse  defined,  141. 

to   children   and   animals.      See   tit.    Soeletlen 

for    Prevention    of    Cruelty    to    Cklldren 

and  Animals. 

CVMIILATIVE.     See  tit.  Corporations, 

voting,  825. 
CURATIVE   ACTS 

as  to,  299  1,  804  85-37. 

CURRENT   MONEY 

borrower  to  pay  in,  155L 


CUSTODY 

Of  children.     See   tits.   DlToreei   lafaat   aaS 
luimueTi  Minors  I  Pares t  and  Child. 

at  thinv  offered  In  performance*  1S48. 

CUSTOM  IN  USAOB 

enters  into  authority  of  agent,  when,  1806  S. 
Cr-PRBS 

doctrine  of,  S74  86. 
DAM 

right  to   raise,  116S, 

DAMAGES.     See  tits.  Llbeli  Railroad  Corpora* 

tlOBB. 

acceptance  of  principal  waives  claim  to  in- 
terest, 2178. 
acknowledgments,  88S. 
after  suit  brought,  2174. 
agent's   authority,  breach   of  warranty  for, 

ai9i« 

allowed  by  the  code  exclusive  of  others,  assd. 
anlatals 

for  Injuries  by.     See  tit  Animals. 

for  injuries  to,  SISS. 
as  to,  In  general,  2204  2-19,  2178  1-11. 
by  ditch,  liability  of  appropriator  of  waters 

for,   1148   177-180. 
certain,  must  be,  2184. 
compensation  for  unlawful  act  or  omission. 

2178   8,   8. 
contract  fixing,  as  to,  1428. 
counsel   fees.  2206  6-18. 
detriment,  what  Is,  2174. 
ovidence  and  burden  of  proof,  2206  19. 
excessive,   setting  aside  judgment  for,  2178 
5-7. 


allowance  recoverable.  In  general,  8178  8-4. 

as  to,  generally,  2178  1-62. 

construction  of  provision  relating  to,  2178 
6-7. 

counsel  fees  and  other  expenses  allowable 
•    as.    2178   18. 

evidence  of  and  sufllciency,  2180  14-18. 

for  assault  upon  person.  2170  8-10. 
-    In  action  for  Injuries  to  animals,  2188. 

In  action  for  slander,  2181  88. 

In  cases  of  tort,  8181  88. 

Infant's  liability  for,  68. 

In   libelous  publications,  8180  19-22. 

In  negligence   simple   damages   only,  2180 
28. 

In  oppression,  fraud,  or  malice,  ai80»  24,  26. 

In   trespass,   2181   42-47. 

in  what  cases  allowed.  2178. 

lunatic's  liability  for.  68. 

when  recoverable  generally,  2178, 
for  breach  of  agreement 

to  buy  personalty.  2188. 

to  buy  realty,  2186. 

to  convey  realty.  2186. 

to  pay  for  personalty  sold.  2188, 

to  sell  personal  property.  2187. 
for  breach  of  contract,  2177  17. 
for  breach  of  covenant.     See  tit.  Covenant* 
for  breach  of  promise  of  marriage,  2101. 
for  breach  of  warranty  of  quality  of  person* 
allty,  2189. 

for  special  purposes.  2189. 

of  warranty  of  title  of,  2189. 
for  carrier's  delay.     See  tit.  Carrier. 

breach  of  obligation  to  deliver,  2l9a 

breach  of  obligation  to  receive,  2190. 


for  conversion,  ai86-<18T. 

for  death  of  wife,  succession  to,  1117  7,  8. 

for    detaining    or    overcharging    by    wagon 
road  corporation.  618. 

for  dishonor  of  foreign  bill.  2166,  2167. 

for  employing  mM^rials  of  another,  846. 

for  failure  by  tenant  to  quit  on  notice,  treble 
rent.  2199. 

for  false  Imprisonment.     See  tit.  False  Im- 
prisonment. 

for  future  injuries.  2174. 

for  guardians  holding  over.  807« 

for  Injuries  in  duel,  2201» 

for  injury  to  timber.  2200. 

for  injury  to  trees,  2200. 

for  killing  sheep  by  dogs, 

for  libelous  publications.     See  tit.   UbcL 
false    in    fact   but    made    without    malice. 
2174   8. 

for  lienor's  conversion,  2197. 

for  malicious  prosecution.    See  tit.  Mallciono 

prooecntlon* 

for   master's    breach   of   indenture.     See   tit. 

Master  and  Apprcntlee. 
for  negligence  in  setting  fire,  2201. 
for   refusal   to   carry,   476. 
for  seduction.  2198. 

for  treble  rent  against  tenant,  when,  2197. 
for  trustees  holding  over.  2195. 
for  violation  of  rights  of  citizens  In  places 

of  public  accommodation  or  amusement, 

106. 
for  wrongful  occupancy  of  realty,  2194. 
for  wrongs  generally,  2191. 
for  wrongs.     See  tit.  Damages  for  "WrongB. 
forfeiture,  relief  In  cases  of.  2182. 
holding  over,  damages  for  wilful.  887. 
in  action  against  carrier  of  property,  1676 

13-16. 
in   action    other   than   contract,   2176. 

as  to.  generally.  2177  1-17. 
Interest  as,  2176-2178. 
injuries    resulting    or    probable    after    suit 

brought.  2174. 
as  to.   generally.  2174  1-8. 
Interest,     acceptance     of     principal     waives. 

2178. 
Interest  as  damages,  as  to,  2178.. 

as  to.  generally,  2175  1-24. 
Interest  in  action  for  wrongs.  2177  8-11. 
limit   of  rate   of   compensation,  2177. 
limitation  of,  2104. 
limitation   of  damages,  2204. 
liquidated,  1426. 
liquidated  sum  for  breach  of  contract,  to  pay. 

2184. 
market  value  as.  2202. 
may  be  recovered  by  whom,  2178. 
measure  of.     See  tit.  Mensnre  of  Dankages. 

as   to,  2182-2102. 
measure    of    against    common    carrier    for 

breach   of  contract.   1702  18. 
measure  of  for  constructing  telegraph  and 

telephone  line.  522  14. 
must  be  certain,  2184. 
nominal,  2204. 
on  account  of  profits,  not  recoverable,  2H7 

14. 
penal  damages,  as  to,  2199. 

failure  to  quit  after  notice,  2198^ 
for  injuries  In  duel. 
In  firing  woods,  2201* 
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DAMAGES  (continued). 
p#nal   d^maffM,  for   injuries  to   trees,  sta* 


as  to,  srenerally,  saoi  S-18, 
wilfully  holdltifiT  over,  SIMI. 
as   to,   generally,  2199  1-28. 
principal    liable    to    servants    and    affenta^ 

when,  2174. 
property  of  peculiar  value,  2208. 
prospective,  2175  8. 
prospective,  as  to,  2174  10,  11. 
public  places,  for  denying:  access  to,  196* 
reasonable,  must  be,  2204. 
relief  agralnst  in  general,  2172. 
sheep-killlnff  dOffS,  2198. 
specific  relief.    See  tit.  i^eelfle  Relief. 
tenant,  when  liable  for  treble  rent,  2199* 
to  be  reasonable,  2204. 
treble,  as  to,  706  14,  4. 
uncertain  damages,  2176  26,  2181  48. 
in  wilful  mischief,  2182  66,  66. 
in  wronirfully  causing  death,  2182  68-60. 
unliquidated  damages,  2178  26. 
▼alne 

how  estimated  In  favor  of  buyer,  2808* 

as  to,  generally.  2208  1-9. 
how  estimated  In  favor  of  seller,  2202. 
at  nearest  market,  2208  4. 
I  at  time  and  place,  2202  6,  7. 

prevailing  market  rates,  2202  6. 
of  property  of  peculiar,  2208. 
of  thing  in  action,  2208. 
verdict  excessive,  when,  2181  49,  60. 
verdict  not  excessive,  when,  2181  61-64. 
who  entitled  to  in  general,  2178. 
wrong-doer  liable  in  uniting  materials,  846. 

DAMAGING  TBLBGRAPH  OR  TBLBPHONB 
PROPERTY.  See  tit.  Telegmpk  aad  Tele- 
pkoae  Companies* 

DANGEROUS    ARTICLES,    ETC 

as  to,  08  19-81. 
DATE 

deed,  delivery  of,  presumption  as  to,  858* 
in  negotiable  instruments  necessary,  2118* 
nominal  in  negotiable  instrument,  2120,    . 
DAYS 

business,  what  are,  8.  . 

counted  in  computing  time,  wJiat  are,  8, 

fraction  of,  14. 

holidays,  what  are,  8. 

of  grace.    See  tit.  Days  of  Gmesw 

DAYS   OF   GRACE 

not  allowed  on  bill  of  exchange,  2158, 
not  allowed  on  checks,  2109  9. 
DEAF   ABID    DUMB    PERSON 

contract  by,  55  17. 

DEATH 

distribution  of  common  property. 

on  death  of  husband.  1129. 

on  death  of  wife,  1128. 
gift  in  view  of.    See  tit.  Gift* 
marriage  dissolved  by,  185. 
notice  of  dishonor  in  ignorance  of,  2147. 
of  devisee  before  testator,  1055,  1085,  1080. 
of  guarantor  terminates  gruaranty,  1907  2. 
of  heir  before  devisor,  1127. 
of   husband  and   wife,  effect  on  homestead. 


of  minor,  representative  may  disaffirm  con- 
tract, 48. 
of  one  spouse,  972  12. 

effect  of  second  marriage,  972  13. 
of  parent  leaving   children   unprovided    for. 


of  seamen,  who  entitled  to  wages,  1044. 
without  heirs,  etc.,  definition,  870. 

DEBT.     See  tlta.  Credltori  Debtor. 

agreement   to   answer   for,   etc.,   of   another, 

1850. 
encumbrance  included  in  word  "debt,*'  902. 
extinguished  by  payment,  1240. 
homestead  liable  for,  when,  907. 
husband  not  liable  for  antenuptial  of  wife. 


of  insurer,  effect  on  Insurance,  1888. 
of  Joint  guardian,  279. 

of    maker    of    Instrument    bearing    nominal 
date,  2120. 


.  legacy  charged  with,  how,  1096,  1097. 
'liability  of  beneficiaries  for  testator's,  1111. 
officers  of  corporation  liable  for,  834. 
partner  liquidating  may  collect,  1801. 
partner  may  require  application  of  property 

to,  1887. 
pledgee  cannot  sell  evidences  of,  2074. 
sepamte  property  of  wife 
liable  for  her  own  debts,  248. 
not  liable  for  husband's  debts,  248. 
special   partner's   contribution,   liability   for, 

1874. 
Stockholder  liable  for,  when,  888. 
successor  liable  for  decedent's,  1180. 
testator's  property,  how  disposed  of  In  pay- 
ment of  his  debts,  1098. 
what  is   for  which   stock  may  be   assessed. 

^02   49-61. 
wife's    earnings,    not    liable    for    husband's. 

1241. 
DEBTOR.     See  tits.   Aaalgaineat  for  Beaeflt  of 
Creditors  I    Creditor;    Fraadnlent    Transfer. 
application  of  general  performance  by,  1220. 
contracts  of,  valid,  when,  2204. 
creditor  can  avoid  act  of,  when,  2280. 
definition  of,  2208. 

effect  of  directions  as  to  performance,  1220. 
fraudulent  misrepresentations  by,  to  pledgee, 

2071. 
Insolvent,  what  is,  2200. 
Joint,  release  of  one,  effect,  lOll 
novation  by  substituting  a  new,  1457. 
offer  of  performance  by  or  for,  effect.  1237. 
performaaee 
by  Joint,  1219. 
must  be  by  or  for,  1211, 
preferences  by,  2264. 
receipt,  may  require  on  payment.  124is. 
relative  rights  of  creditors,  2200. 
release  of,  by  creditors,  effect,  1200. 
.  rights  of,  when  performance  prevented,  1252- 

1254. 

DBBTOR  AND  CREDITOR 

assignment  for  benefit  of  creditors.     See  tit. 
Assignment  for  Benefit  of  Creditors. 

creditor,   assignment    of   claim    procured    by 
fraud,  effect  of,  2208  8. 

creditor's    right    must    be    Judicially    ascer- 
tained, 2280. 

creditors,  relative  rights  of,  2200. 

debt,  nature  of^  2204  9,  10. 

debtors'  contracts  are  valid,  when,  220^ 
payments  in   preference,  2204. 
as  to,  2204  2-32. 

fraud,  how  determined,  2282. 
as  to,  generally,  2282  2 -58. 


DEBTOR  AND  CREDITOR   (continued), 
fraudulent     transfer.      See     tit.     FrandiileBt 
Tmnafcr* 

transfer  presumed  to  be  fraudulent,  when. 


as  tOp  grenerally,  2278  1-121. 
implied  promise  to  pay  arises,  when*  2208  4* 
insolvency,  what  is,  2290. 
nature  of  debt.  2264  9,10. 
payments  1b  preference 

intent  of  creditor,  2264  6-7. 
Intent  of  debtor,  2264  2-4. 
knowledge  of  creditor,  2264  8. 
who  may  prefer,  2266  29-82. 
preference.     See    subd.    ''payments   In   pref- 

ence,"  this  title, 
relative  rifirhts  of  creditors,  2266, 
tort,  one  having  claim  for,  is  creditor,  2268 

5-7. 
transfer  by  debtor,  nature  of,  2266  11-28. 
who  is  a  creditor,  2268. 
who  is  a  debtor,  2268. 
DECEIT 
essential  elements  of  fraud,  1288> 
fraudulent,  liability   for,  1447. 
in  general,  1447-1406. 
renders  contract  voidable,  1271* 
upon  the  public,  14S6. 
what  is,  1448. 
as  to  what  constitutes,  generally,  1448  t« 
22. 
when  actionable,  1447,  1448. 
DECK.    See  tit.  Skips  and  Shipping. 
freiffht  not  to  be  stowed  on,  1678. 
general    average   where   thinvs    stowed   on* 
1671. 
DBCIiARATION.    See  tits.  Homestead,  Dedara- 
tloB  off  Wills. 
as  evidence  in  will  contest,  1612  99. 
as  to,  86B  12-16. 
DECLARATION  OF  HOMESTEAD 
asent  may  file  declaration,  068  8. 
as  to,  868. 

as  to,  in  general,  886  2-6. 
by  other  than  head  of  the  family,  081. 
declaration  must  be  recorded,  891. 
declaration  must  contain  what,  991. 
effect  of  filing  declaration  for  record,  991* 
mode  of  selection,  991. 
claim  of  homestead  and  residence  on  prem- 
ises, 966  15-20. 
contents  of  what,  968. 
declaration  must  be  recorded,  967. 

index   of   record   failins   to   note   will   not 
affect   validity,   988   3. 
description   of  premises,  987   21-26. 
estimate  of  actual  cash  value.  987  27-84. 
head  of  family  and  wife  as  deplarants,  986 

7-14. 
Joint  tenancy  of  husband  and  wife,  990  12-20. 
legal  title  In  husband,  990  22. 
notice   of   declaration   griven   by   record,   968 

4.  5. 
omission    from   record   of  part  of,   effect   of, 

988  6. 
priority   between   declaration   and   mortgr&ff* 

depends  upon  what.  988  7,  8. 
recordation,  time  of  fllingr,  991  28. 
fesfdence    on    premises   necessary,   986  16-20. 
I'esidence  on  premises  sufflcient,  when,  968  9. 
tenure  by  which  homestead  held,  968,  9IM  28. 
as  to,  generally,  969  2-30. 


time  of  filing,  968  10. 

Where  land  is  situated  partly  in  two  coun- 
ties, 988  11. 

wife  as  declarant  must  show  what,  806  18. 

wife  has  no  right  independent  of  husband, 
991  80. 

DECREE  NISI.     See   tit  Divorce. 

not  dissolving  marriage,   120  84-48. 

DEDICATION 

evidence  of  in  action  for  specific  perform- 
ance,  2220   96,   97. 


DEDICATION    OF    STREET 

by  husband  in  homestead,  void,  972  14. 

DEED.    See  tit.  (ivitclaim  Deeds. 

between  husband  and  wife,  288  140-160,  8T6 

8.  9. 
cannot  be  impeached  for  want  of  conaidera- 

tion,  869  82,   83. 
conditions  in,  immediately  after  description. 

effect  of.  1181  26-81. 
operating  as  present  conveyance,  1178  40. 
contract  in,  1479  47-51. 
delivery  of  to  purchaser,  1477  28. 
demand  for,  1477  24-80. 
description  of  property  In,  1478  81. 
destruction  of  no  excuse  for  not   filing  for 

record,  947  88. 
duty  of  preparing,  1477  20-28. 
facts  appearing  in  face  of  chargeable  to  pur- 
chaser, 28  80-32. 
injunction  lies  to  restrain  execution  of,  when, 

22B4  28-25. 
interpretation    against    srrantor,    878. 
interpretation    of    irreconcilable    provisions, 

875. 
interpretation  of,  recitals  resorted  to,   when, 

878. 
of  trust,  is  not  grant  or  conveyance    within 

what,  8SS  12. 
option  to  return  money  instead  of  making. 

1481   78,  74. 
presumed  to  have  been  procured  by    fraud. 

when,  840  21-28. 
presumption  as  to  time  of  delivery,   858  11, 

859. 
quitclaim.      See   tit   (ivitetaini   Deeds. 
recital  in  not  prima  fade  evidence  In   favor 

of  purchaser,  951  81-83. 
recitals  in  notice  to  parties,  28  88-89. 
recitals  of  consideration  in  may  be  contra- 
dicted, 849  24,   26. 
recordation  as  notice,  24  40-48. 
relates  back  to  date  of  purchase,  858  66. 
valid  though  unrecorded,  947  81,   82. 
without  consideration  not  void.  880  89-48. 

DEED  ABSOLUTE 

in   fact  a   mortgage;    must   be   recorded    as 

mortgage,   987. 
Intended   as   a   mortgage,    effect   upon    title, 

1096  8-12. 
mortgage    in   equity,   when,   2020   4-10, 

47-62. 

DEED    OF   IBTFANT 

not  void  but  voidable.  44  IX. 
ratification  of,  44  12,  18. 

DEED  OF  MARRIED  l¥OMAH 

reformation  decreed;  218  146,  146. 
undue  influence  of  husband  in  obtaining. 
5-8. 


INDBX. 


DB  FACTO  CORPORATIONS*     See  tit  Oevpmr- 
atloMs* 

what  are,  SM  20. 

DEFAMATION.    See  tlts.  IJbcl|  SUuider. 

DEFAULT.     See  tit.  DlTorce. 
decree  of  divorce  not  allowed  on,  1B9* 
divorce  not  granted  by,  150. 

DBFIBASANCB 

deed  absolute  made  on  Is  mortgrasre,  9024> 
DEFECT 
certificate    of    acknowledgment,    action    to 

remedy,  988. 
depositor    must    indemnify    depository   for, 

lender  must  indemnify  borrower  for,  loar. 

warranty  by  manufacturer    against    latent^ 
1S07. 

will.  In  description  In,  188. 
DEFECTIVE  ARTICLES   OF  MANITFACTITRBk 
See  tit.  NegUgeaee. 

delivery  without  notice,  ttS  8-10. 
DEFECTIYB    MACHINERY    FURNISHED    BT 
MASTER.     See   tits.   Master  and   Serranti 
NesUgcBee. 

liability  for  injuries,  «S  11-18. 
DEFENDANTS 

proper    In    action    to    enforce    stockholder's 
liability,   847  112-116. 
DEFINITION.     See  Ut.  Words  and  Phnwea. 

accord,  12B6. 

adultery,  188u 

agency,  178S. 

assessment    by    corporation    on    stook,    881 
26-28. 

bill  of  exchange,  S164. 

bottomry,  2178.  ' 

charter  party,  1882. 

check,  188. 

collusion,  108. 

condition  concurrent,  1178* 

condition   precedent,   1178. 

condition  subsequent,  1188. 

condonation,  164» 

connivance,  168. 

consignee,  1874. 

consignor,   1874* 

contract, 

corporation. 

create  debts,  8481 

depose,  14. 

desertion,   144. 

detriment,  2174* 

duress,  137S. 

dwelling-house,  868  18. 

encumbrance.  888. 

exchange,  1818. 

extreme  cruelty,  141« 

factor,  2174. 

fee.  888. 

freight,  1874. 

freightage.  1874. 

general  average,  1888U 

gift,  811. 

good  will,  828. 

grant,  858. 

"grant,"  878  12. 

guaranty,   10S8. 

gruardian,   278. 

habitual    Intemperance,   1B1« 

head  of  family,  868. 

hiring,  1885. 

CO.— 148. 


holographic  will,  18a8» 

homestead,  868  14,  16. 

hotel,  1687  2-16. 

Impossibility,  1888. 

Income,  682. 

Indemnity,  1848. 

inn,  1687  2-16. 

Insane  delusion,  1802  141-148. 

insurance,   1882. 

interest,  1662. 

jettison,   1888. 
Joint  interest, 

letter  of  credit, 

libel,  78y  77  2-8. 

lien,  1887. 
loan,    1546. 

month,  14. 

mortgage,   2014* 

negotiable  instruments,  211& 

novation,  1267. 

nuisance,  2884. 

obligation,  1188. 

olographic    will,    1828. 

partnership,  1827. 

personal   property,  14* 

pledge,  2081. 

power    of    legislature    to    alter.    Impair,    8r 

.  destroy,  1188  2-5. 
promissory  note,  2187* 
property,   14*  807. 
real  property,  14. 
recrimination,   188. 
respondentia,   2188, 
reversion,  887. 
satisfaction.  1268. 
section.  14, 
ship,  782. 
slander,   88. 
Succession,   1112* 
surety,  1878. 
testify,  14. 
transfer,  847. 
undue  influence,  1288. 
vendor's  lien,  870  26. 
ward,  278. 

warehouse  receipt,  1684  8. 
warranty,  1602. 
wilful   neglect,   160. 
will,  886  11-18. 

DEFINITION        OF       OLOGRAPHIC        [HOLO- 
GRAPHIC]   WILLS.     See   Ut   l¥Uls. 

DEFINITION  OF  TBRMSt  14-18.   See  tit.  Iberia 
aad    Pkmses. 

••chattels'*  Included  in  "personal  property,** 
Iff,  2.  17  36. 

••corporation"  Included  in  "person,"  18  16. 

credits  as  to  property,  18  47. 

general   rule   for   interpretation,   18   48-49. 

"land"  embraces  all  titles,  18  18. 

•*mark"   is  party's  name,  when,  18  19-26. 

masculine  gender  Includes  the  feminine,  17 
26-28. 

"mining  stock"  Is  property.  18  47. 

"month,"  14. 

"month"   means  calendar   month,   17   29. 

"note"  promissory  is  a  thing  in  action,  17  80. 

"person"  a  corporation  Is,  16  3. 

•^person"   is  a  generic   term,   17   81-84. 

"personal  property."  14. 

"personal  property"  includes  things  In  ac- 
tion, 17  86. 
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DEFINITION  OP  TERMS  (continued), 
"property,"    14. 

"property."  as  applied  to  land,  18  44. 
"property**   includes  all  property,  18  44. 
"property,"  meaning  of,  17  41,  42. 
*real  property,"   14,  15  6. 
*real  property"  coextensive  with  lands,  etc, 

18  68,  54. 
*rigrht  of  appeal"  is  property,  18  62. 
'right  of  possession"  a  thins  In  action,  18  56. 
"section."  14. 
"sig^nature"  or  subscription  Includes  a  mark. 

18    56-64. 
"thing:  In  action"  is  personal  property,  19  66. 
"value"    and    "valuable    consideration,"    rule 

as  to  not  chansred,  15  7. 
"will,"    14. 
Witness  to  signature  by  "mark,"  IS  21-26. 

DEFORBIATIOlf 

what  is,  78. 

DESORBB 

of  kindred,  how  established,  1S8S. 
DELAY 

deemed  deviation,  when,  1880. 

how  excused,  1848. 

In  performance  of  obligation,  damages,  1840. 

in   presentment   of  bill  of  exchange,   effect, 

3107. 
how  excused,  8188. 
In  presentment  of  check,  effect,  8178* 
in  presentment  of  notice  of  dishonor,  when 

excused,  8158. 
In  presentment  of  promissory  note,  effect,  881. 
in  protest,  how  excused,  8185. 
insurance,  notice  of  loss  to  be  given  without, 

1918,   1981. 
of  carriers  for  hire,  1878. 
of    creditor    does    not   discharge    guarantor, 

1972. 
reasonable  grounds  for  rebuts  presumption, 

1B8. 
DBLBOATION    OF    AGENCY.      See    tit    Ageat. 

DELEGATION  OF  POWER*     See  tit.  Agent. 
by  minor,  48. 

DELINQUENT   ASSESSMENT 

action  to  recover  stock  sold  for,  879. 
sale  of  stock  for,  808. 

DELINdjUENT   NOTICE 

of  assessment  of  stock.     See  tit.  Of  Asscmi* 
mcBt  of  Stock* 
DELIRIUM  TREMENS 

as  affecting  capacity  to  marry,  188  Zt, 
DELIVERY 

constructive,  888. 

contract   of,   in  writing,  provisions  applica- 
ble, 1874. 
in  escrow,  888. 
of  deposit  by  joint  owners, 

demand  necessary,  1524. 

on   demand,   1688. 

where,  1525. 
of  ftrelgkt 

to  holder  of  bill  of  lading,  14 

to  whom,   1878* 

where,  1880. 
of  gift  necessary.  912» 
of  goods  sold 

buyer's    directions,   1S81* 

expense  of,  1601. 

notice  of  election  as  to  mode  of,  1881. 


of  goods  sold,  when  to  be  mode,  l' 

where,  IBOO. 
of  grant  necessary,  854. 
of  pledge  necessary, 
presumption  as  to  time  of,  859. 
thing  bought,  payment  for  on,  1512. 
time  of  creation  of  interest  deemed  to  be  on. 


to  grantee,  necessarily  absent, 

DELIVERABLE    CONDITION 

yendor  to  do  something  to  put  property  sold 
In,  808  6,  6. 

DBLIVBRY.     See  tiU.  GIftf  Sale)  TrsMafcr. 
as  to,  1500. 
necessity   for,   generally,   918   10-51. 

DBLIVBRY  OF  GOODS  ON  CONSIGNMENT 

effect  of,  910  4-10. 

exception  to  rule  in  favor  of  bona  fldo  pur- 
chaser, 910  11. 

DELIVERY  OF  STOCIE.    See  tit.  CertlAcatcs  •€ 
Stock. 

entry  in  books  of  corporation  of  stock  trans- 
ferred. See  tit.  Cor(l8eates  of  Stock, 
Tnwsfer  of. 

DELUSION.     See  tit  Wills  (Insaae  Delnaloa). 

DEMAND 

agent  to  deliver  to  third  person  on,   when, 

1817. 
deposit  to  be  delivered  on,  162S. 

need  not  be  delivered  without,  1524. 
employee 
'     not  bound  to  deliver  without,  1524. 

to  render  account  without,  1830. 
for  possession,   effect  of  disregard   of,  2800 

18,   14. 
goods   sold   deliverable   upon,   1488. 
guarantor,  must  be  made  upon,  1965. 
lent  thing,  as  to  return  without,  1548. 
necessary  in  action  for  specific  performance, 

2218  68-74. 
negotiable    instrument,    of    payment    to    be 

made,  when,  2187. 
of  performance,  how  waived,  2074. 

pledgee  must  demand  before  sale,  a09X 
restoration  of  thing  wrongfully  taken  upon, 

1480. 
servant  to  deliver  without,  -1887. 
servant  to  pay  over  without,  1887. 
thing    lent    to    be    returned    without,    when, 

1848. 
waiver  of  for  performance,  how  made,  2874. 

DEMAND   OF  PERFORMANCE 
as  to,  1191  156-169. 

DEMURRER 

necessity  for  in  action  for  divorce,  187  26-27. 
order  and  striking  out,  187  29. 
sufficiency  of,  187  28. 

DEPOSIT.      See    tits.    Depositary |   'War^ewse- 


abandoned  thing,  1544. 
animals,  deposit  of,  1528. 
by  borrower.     See  tit  Loaa. 
delivery  of  thing  owned  Jointly, 
depositary  must  deliver  on  demand,  1828. 

as  to,  generally,  1828  2-18. 

no  obligation  to  deliver  without  demand, 
when,  1524. 

place  of  delivery.  1525. 
for  exchange,  what  is,  1522. 
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DEPOSIT   (continued), 
for  hire,  IBM, 

as  to  what  is,  1629. 

desrree  of  cure  required  of  depositary,  18S0> 
as  to,  erenerally,  1S80  1-21. 

lien  for  storag-e  charges,  1582. 

•rate  of  compensation  for  fraction  of  weMc* 
1981. 

Stored  property  to  be  sold,  when,  1881. 

termination   of  deposit,  1583. 
for  safe-keeping,  1526. 

extent  of  liability  for  nefirllfirence,  1528. 

indemnifying:   depositary,   1526. 

injury  to  or  loss  of  thingr  deposited,  1688. 

liability  for  damag^e  arising  from,  wrons* 
ful  use,  1528. 

obligrations  as   to  use  of  thingr  deposited, 
1527. 

Obligrations  of  depositary  of  animals,  1628. 

sale  of  thing:  in  danger  of  perishing,  1528. 

service  rendered  by  depositary,  1528. 

what  is,  1522. 
estray  and  lost  property  book,  1548. 
finder,  duty  of  to,  1542. 

liability  of,  1548. 

may  put  thing:  in  storage,  1548. 

obligations  of,  1542. 

publication  by  of  thing:  found,   1548. 

surrender  of  thing*  found  to,  1548. 

to  notify  owner,  1542* 

when  title  to  thing:  ves^a  in,  1548*         ■ 
for  exchange 

relation  of  parties,  1544. 
found  property  claimant  to  show  ownership, 

1548. 
found  thingr,  appraisement  of,  1542. 
g:ratuitous   deposit,   1528. 

as  to  what  is,  1529. 

degree  of  care  required  of  depositary,  1828. 

duties  cease,  when,  1528. 

Involuntary   deposit,   1529L 
indemnity  to  be   given  by  depositor,  when, 

1528. 
Innkeeper  with   and  liability  of,  1588,  1540. 
Involuntary  deposit,  how  made,  1521. 

duty  of  involuntary  depositary,  1522. 
joint  delivery  of  to   depositaries,  1625. 
Kinds  of  deposits,  1521. 
lien  for  storage,  1682. 
loan.     See  tit.  Loan. 
loss  or  injury  to,  liability  for,  1528. 
money  in  payment  of  debt,  1248. 
notice  to  owner  of  adverse  claim,  leOB. 
obligations    of   depositary,   1538-1528. 
place  of  delivery,  1525. 
reward  to  finder,  1548. 
safe  keeping  for,  as  to,  1522. 
sale  of  thing  found,  when,  1548. 

of  perishable  property,  1528. 

of  storage  property,  1582. 
savings  bank,   surviving  spouse's  rights  In, 

542. 
storage.     See  Deposit  for  Hire,  this  title, 
termination  of,  1582.  * 

thing    wrongfully    detained,    notice    by    de« 

positary  to  owner,  1528. 
use  of  thing"  loaned,  1547. 
voluntary   deposit,   how  made,  1621. 
warehousemen.     See  tit.  ^ITarehovaemi 


DBPOSITART.     See  tits.  Deposit |  Wareko 


adverse  claim,  notice  by  to  owner,  1828. 


compensation  of,  1531." 
creditor  lis,  when,  1240. 

duty  ceases,   when,  1828. 
delivery  by  notice  of  adverse  claim  to  owner, 
1825. 

not  required  before  demand,  1584. 

of  thing:  owned  jointly,  1828. 

on  demand,  and  when  accused,  1828. 

place  of,  1626. 
depositor  must   indemnify,  when,   1528. 
g:ratuitous  care  required  of,  1520. 
for  hire 

compensation   of,   1581. 

deg:ree  of  care  required  of,  1580. 

finder  is  not,  1542. 

Insurable  interest  of.     See  tit.  laaumble  In- 
terest. 

as  to,  generally,  1887. 
liability  for  injury  or  loss,  1588. 
lien  for  storage,  1581. 

negligence  of,  limitation  of  liability  for,  1828. 
notice  by  to  owner  to  be  piven,  when,  1828. 
of  animals,  duty  of  toward,  1828. 
opening:  deposit,  obligation  of  as  to,  1827. 
pledge  for  reward,  when  is  a,  2071. 
sale  by  of,storag:e  property,  1882. 

of  thing  in  danger  of  perishing:,  1828. 
seller  of  personalty  is  until  delivery,  1488. 
service  by,  1820. 
thing:   wrongfully   detained,   how   depositary 

exonerated,   1825. 
use  of  deposit,  obligation  as  to,  1827. 

liability   for   wrongful,  1828.. 

DESPOTS.     See   tit.    Stations   and  Depots* 

DBSOJBlfDANTS 

of  a  person,  who  are.  1182. 

DBSCBNT.    See  tit.  Snccesstoa. 

Mexican  law  pf,.  1117  19.  ' 

DBSCBNT  AND  DESVISB 

Of  homestead,  180  5. 

DBSCBltT   ABTD   DISTRIBtJTIOir 

Statute  of,  as  to,  1120  61. 

#  •  ■  ■ 

DBSCENT,  D^TISB,   OR  DISTfUBUTIOlT 

unborn  infant  may  take  by,  87  67-130. 

DBSCRIPTION 

agreement  to  compensate  for  errors  in,  1448. 
error  of  in  will,  how  rectified,  1883. 

DBSBRTIOIf 

alimony  for  wife  living:  apart,  144  2,  8. 
as  to  what  constitutes,  144. 
bar  of  statute,  144  4.      ' 
evidence,   sufficiency   of,   148   15-lS. 
finding,  sufficiency  of,  148  19. 
how   manifested,   148. 

pleading   and    practice,    sufficiency    of   com- 
plaint. 145   14. 
wilful  desertion,  what  constitutes,  144  8-18. 
DBSTRUCTION 

how  proved,  1042. 
of  will 

is  a  revocation  of,  1040. 
of  written  contract,  effect  of,  1448. 
DBTBNTIOIf 

Of  person  or  property  avoids  contract,  when. 

1278. 
of  property,  damages  for,  2108. 

DBTIATIOIf.     See  tit.  Commoa  Carriers. 

of  ship  from  course,  1880  1. 


DBTIATIOir   FROM   ROVTB 

as  to,  by  carrier  for  hire,  liVS  4-11* 
of  carrier  of  property,  X078. 

DBVISE.     See  tit.  Will. 

of  land,  bow  construed.  lOSe. 

DBTISB8  AHD  BE<11JBST8.     See  tit  'WUU. 

advancement  and  ademptions,  1068. 
cannot  be   devested,   1066. 
conditional,  lOSe.  t 

condition*  precedent,  what  is,  lOST* 
effect   of,   1087. 

when  deemed  performed,  1887« 
death  of  devisee  or  legatee,  effect  of.  1868. 
interest  of  remainderman  not  affected  by, 
106C. 
leeracies,  nature  and  desigmation  of,  1088* 
annuities,  1088. 

demonstrative   legacies,   1068. 
general   legacy,  1068. 
residuary  legacy,   1088* 
specific  legacies,  1088. 
vest,  when,  1084. 
DILIGBNCE.        See      tlta.      ApproyriatfAB      •! 
'Watemi  Care* 

DIRBCTriON 

buyer's,  as  to  pleas  of  method  of  delivery, 
1601. 

carrier  to  follow  whose,  1678, 

employee  to  follow,  1088. 

factor  to  follow,  1888. 

trustee  to  follow,  1788. 
OIRBCTTORS.     See  tit  Corpomtlons. 

of    insurance    corporations    liable    for    loss, 
when,  414. 
DIRECTORS^    BOARD    OF.      See    tit    Covpom- 

tlOBS. 

adjourned  meetings,  888  2. 

cumulative  voting,  S25. 

discretion   of   directors,   834   4. 

election   of  directors,   how  conducted,  888. 

exercises  power  of  corporation,  888. 

liability  for  Issue  of  fraudulent  stock,  1447 

23-26. 
meetings  in  foreign  states,  886  4. 
notice  of,  failure  to  give,  888  4. 

presumption  in  favor  of  notice,  888  5. 

requisites  of  notice,  888  6,  7. 

who  may  give,  888  8. 
organization    of    board,    8S7. 
power   of   corporation   to   remove,  881   8. 
power  of  Jurisdiction  of  court  to  remove,  881 

4,  6. 
powers   of,   824   6-14. 

president  of  board,  nature  of  office,  827  11,  12. 
quorum,  828,  827   8-10. 

quorum  of  directors  necessary,  884,  825  16,  16. 
regular  meetings,  how  called,  888. 
removal   from    office   of   directors,   880. 
special  meetings,   how  called,  888  8. 
vacancy  in.  325  17,  827  10. 

DIRBCTORS  OF  CORPORATION 

liability  for   issue  of  fraudulent  stock,  1447 
23-26. 

DISAFFIRMANCB 

certain    contracts    cannot   be    disaffirmed    by 

infant,  47  2. 
of   Infant's    contract    for   necessaries    cannot 

be  made,  when,  47.     See  tit.  ITecessarlcs. 
DISAFFIRMANCB  OF  CONTRACTS 

advantage  of  Infancy,  who  may  take,  48  3-8. 


by  minor,  42,  48  14-20. 

deed   of  iniant  not  void.     See  tit  Deeis  •! 

infants, 
when  minor  may  disaffirm,  48. 

DIS80Ij17TION    OF    CORPORATIOlf.      See    tit 
CorpomtloBUk 

by  amendment  of  corporation  laws,  405  5-7. 
effect  upon  remedy,  405  8-12. 
Impairing  obligation  of  contracts,  408. 
power  of  legislature  to  amend  or  repeal,  485 
1-4. 

DISSOLUTION    OF   MARRIAGE.      See    tit    Di- 
vorce. 
effect  of,  188. 

«DISSOLVBD^ 

meaning  when  used  In  relation  to  marriage. 
118  23-27. 

DISTRIBUTION 

effect  of  advances  on,  1124,  1125. 

of  capital  stock  on  dissolution  of  corporation. 


of  community  property.    See  tit  Cobu 

Property. 
of  property  of  intestate,  1118,  1115. 

DITCH 

transporting  or  conveying  water,  as  a  fixture, 
10,  11. 


DFTCH-OIVNBR 

rights  of,  1150  13-16. 

DITCHES  AND  RIGHT  OF  WAT 

under  act  of  Congress.  1140  30-40. 

DITCHES,  FLUMES,  ETC. 

liability  of  Joint  owners  respecting, 

must  be   kept   in  repair  by  appropriator  of 

waters,  1162  54. 
neglect  to  pay  portion  of  expenses,  action  to 

recover,  72S. 

DIVERSION.     See  tit.  Appropriation. 

of  waters  from  canal,  1150  18,  19. 

point  of  from  ditch,  1158. 

right  to  change  place  of,  1158  4-20. 

DITBRSION  OF  STREAM 

injunction  to  prevent,  2258  138,  139,  2288  161. 

DIVIDEND.     See  tit  Corporations. 

of  banking  corporations,  812. 

of  life  insurance  corporations,  how  made,  451. 

payment  to  married  women,  857. 

DIVORCE.     See   tit  Marriage,  kow  Diaaolved. 

action  for,  cnaracter  of,  108  17. 

actions  for  divorce,  when  commenced,  188. 

plaintiff  must  be  resident,  158. 
presumptions  do  not  apply.   158. 
proof  of  actual  residence  required,  158. 
adultery,  185,  188. 

alimony.      See   tits.    Allmonyf  Allowance. 
allegation  of  marriage  necessary,  138  65. 
allowance   for  support  withheld,   when,  184. 
annulment,  180-134. 
appeal,    revision    on    of   order    disposing   of 

property,  180. 
appolnlitnent  of  receiver  in,   182  18-30. 
by  default  not  granted.  158. 
causes  for,  ISO. 

adultery.  186,  188. 

as  to,  generally,  135. 

below  age  of  consent,  181  3.  4. 

when   followed  by  cohabitation,  181    6-8. 

consent  obtained  by  force,  181  2.  12-15. 

desertion,  144.    See  desertion,  this  title. 


INDICX. 


DIVORCE  (continued). 

extreme  cruelty,   141m 

former  spouse  livlnfir.  ISl  9-11. 

habitual  intemperance  for  one  year, 
children.     See  tit.  Pareat  aaA  Cklld. 

community  and  separate  property .  subject 
to  support  of,  184. 

of  annulled  marriage,  ISii 
eolluslon,  what  constitutes,  158. 

presumption  of  from  lapse  of  time,  UBfff  IML 

oommiuilty  property 

disposed  of,  how,  185. 

subject  to  support,  etc.,  of  children,  184, 
concealment  of  unchastity,  192  21-29. 
condonation,  as  a  defense,  167. 

avoided  by  concealment.  16S* 

cures  desertion,  148. 

defined,  168. 

implies  what,  186. 

manifested,  how,  14B» 

presumption   of   from   lapse   of  time,   1879 
158. 

refusal  of  offer  of  Is  desertion,  when,  14& 

requisite  to,  154. 

revoked,  how,  156. 

when  can  be  made,  156, 


manifested,  how,  168. 
presumed  from  lapse  of  time,  187t  168> 
constraint,  marrlagre  under,  181  16-19. 

cmelty 

desertion  induced  by,  effect  of,  148, 
extreme,  what  amounts  to,  141. 
custody  of  children  on,  order  for,  171. 

decree  of 

by  default  not  grranted,  168.  « 

restores  parties  to  unmarried  state,  188* 

default 

decree  by  not  granted,  158, 
of  defendant,  proofs  to  be  made,  168L 
defense  to  action  for,  168* 
denied  on  showing  what,  158,  157« 
collusion,  168. 
condonation,  164, 

can  only  be  made,  when,  166. 
concealment    of    facts    In    certain    cased 

makes  void,  166» 
•yidenc»  of,  155* 
how  revoked.  158. 
Implies  what,  154. 
requisites  of.  154. 
when   bar  to  defense,   167* 
connivance,  158. 
corrupt  consent,  168, 

lapse  of  time  establishes  certain  presumiM 
tions,  157. 
presumption    may   be    rebutted,    158. 
limitation    of    time,    168. 
recrimination,  158. 
denied  on  what  grounds,  168. 
desertion 

absence  becomes  desertion,  when,  148L 

consent  to  separation  Toidable,  148. 

cured,  how,  14& 

defined,  144. 

failure  or  refusal  of  wife  to  live  in  home 

of  husband.  148^  158. 
how  cured,  K8. 
how  manifested,  146. 

In  cose  of  cruelty  where  one  party  leaTes 
the  other,  148, 


In  case  of  cruelty,  is  committed  by  whom, 

148, 
in  case  of  fraud  or  stratagem,  is  committed 

by  whom,  148. 
induced  by  cruelty,  148. 
induced  by  fraud  or  stratagem,  148. 
refusal  of  reconciliation  amounts  to,  when, 

148. 
refusal  to  abide  by  husband's  selection  of 

homestead  amounts  to,  149. 
■election  of  home  is  desertion,  when,  148. 
if  place  is  unfit,  and  wife  refuses  to  con- 
form, desertion  by  husband,  168, 
separation  becomes,  when,  148. 

by  consent  is  not,  147» 
what  amounts  to,  146, 
who  deserts,  186. 
disposition  of  community  property,  188* 
duty  of  court  to  dispose  of,  188. 
of  homestead  on,  186. 
order  of  disposition.  188. 
revision  of  on  appeal,  188, 
effect  of  divorce,  185. 
effect  of  Judgment  of  nullity,  184, 
expense  of  action  for,  184. 
extreme  cruelty,  141. 
former  spouse  living,  131  9-11. 
habitual  Intemperance,  what  is,  161* 

for  one  year,  158. 
illicit    intercourse    with    other    parties,    181 

19-20. 
Innocence  of  plaintiff  requisite  to,  187  89,  40. 
Insanity  as  a  defense,  187  41-48,  188  7-9. 
JvdgmeBt  of 

final  Judgment  after  one  year,  161. 
interlocutory  Judgment,  181. 
domicile 

fixed  by  husband,  140. 
refusal  of  wife  to  abide  by  is  desertion. 

148. 
presumptions  none,  in  proof  of,  168. 
unfit,   husband's  selection   amounts   to  de- 
sertion, 150. 

grounds  for.     See  ^'causes  for,"  this  title, 
grounds  for  denying,  158. 
homestead,  how  disposed  of  on,  185. 
lapse  of  time,  what  presumptions  established 
by,  167,  188. 

legttlmacy  of  issue 

on  divorce  for  husband's  adultery,  184. 
on  divorce  for  wife's  adultery,  184. 
limitation  of  actions  for,  157,  158. 
maintenance  in  action  for,  188  51. 

may   be   decreed   where   divorce   denied, 
182. 
mental   capacity    to    consent    necessary,    188 
81-86. 

delirium  tremens,  form  of  incapacity,  189 

33. 
Idiots  and  lunatics,  188  84-86. 
mortgage  by  wife  after  on  community  prop- 
erty declared  on  as  homestead,  979  16. 
orders  respecting  custody  of  children,  171. 
presumptions  arising  from  lapse  of  time,  167, 
158. 

proceedings  and  practice,  188  87-47,  188  66-65. 
property    liable   to   execution    on    order,   188 

2-10. 
resorted    to    in    executing    provisions    for 

maintenance  and  alimony,  188. 


DIVORCE  (continued). 
receiver  appointed  by  court  a>t  own  motion* 

184  11. 
reerimlBatlon 

condonation  ae,  197* 
defined,  1S6» 
relief  where  separation  la  denied,  169. 
reeldeaec 

actual,  proof  of  necessary,  160. 
lensrth  of  plaintiff's  residence,  158* 
presumptions  do  not  apply  to,  160. 

none  in  proof  of,  ISO. 
allegations   and    proof,    as    to,    1S8    5S-55, 
60-68. 
security  for  maintenance  and  alimony,  181* 
■cparatloB 

amounts  to  desertion,  when,  14& 
not  desertion,  when,  147* 
wilful  nefflect,  must  exist  for  one  year,  151. 
stipulation  as  to  division  of  property,  ISO  70. 
support  of  wife  and  children  on  divorce  or 

separation    granted    wife,    170. 
terror,  marriaere  procured  by,  193  SO. 
wilful  neglect,  what  is,  ISO. 

DOCUMBBTT  NOT  ATTBSTBD 

Is  will,  when,  000  23-29. 

DOGS.    Bee  tit  AatauOs. 

injuries  by.  liability  for,  1480  17-20. 
killing  sheep,  liability  for,  SIOS. 

DOMBSTIO  ANIMALS 

injuries  by,  where  rightfully  In  place,  14B8 

33,  84. 
where  wrongfully  in  place,  14B8  86,  86.  , 
Injury  to  by   barbed-wire   fence  negligently 

constructed,  1482  30-82. 

noMICILB.     See  tit.  Divorce. 
guardian  to  select,  378. 
husband  may  select,  140,  101* 

unfit,  wife  not  bound  by,  ISO. 
in  divorce,  actual  must  be  proven,  180. 

requisites  for,  IBS. 
Infant's,  068. 
of  corporation,  836  2,  8. 

unfit   selected   by   husband   amounts   to   de- 
sertion, 180. 

DOMINANT  TJSNBMBNT.     See  tit  BascmeBfa. 
DOUBLB  INSURANCB.     See  tit.  lasnraaee. 
DOUBTFUL.     l¥ORDS«       See     tit.     Amblvaooo 
Words. 

In  contract,  1804* 
in  will,  1074. 

DOWBR 

not  allowed,  061« 

DRAFTS 

of  master  of  ship,  0084  60-68. 

DRUGS  AND  POISONS 

accident  will  excuse  druggist,  04  88,  SO. 
ignorance  of  druggist  or  his  clerk,  liability, 

08  53. 
liability  of  druggist,  04  82-68. 
mistake  by  druggist's  clerk,  64-56. 
negligence  of  druggist  liability,  04  87-41,  lU 

57. 

DRUNKBNNBSS.     See  tita  Contmctai  Dlv«re«| 
Willa. 

as  affecting  capacity  to  contract,  88  18-88. 
as  grounds  for  divorce.  182. 
effect  on  capacity  to  make  will,  000  84-99. 
DUE-BILI, 

not  a  promissory  note.  2107  8. 


DUBL 

damages  for  Injuries  Inflicted  in,  S901* 
liability  to  pay  debU  and  maintain  injured 
party,  saoo. 

DUMMY  HOUJBKS  OF  STOCK 

as  to,  800  18. 

DUPLICATB 

Of  contract,  alteration  of  does  not  prejudlco, 

1444. 
Of  will.  Is  revocation,  1048. 

DURBSS.     See  tit  Coatract. 

as  cause  for  annulment  of  marriage,  ISO* 

as  to  what  constitues,  lOTB. 

contract  under  voidable,  1208,  1448* 

evidence,  sufflciency  of,  1281  51. 

In  general,  1278  1-16. 

In  what  consists,  1278. 

of  Imprisonment,  1270  24-89. 

of  eroods,  1270  17-28. 

payment    under,    money    may    be    recovered 

back,  1217  98-105. 
rescission  because  of,  1441. 
right  to  relief  against,  1280  48-50. 
voluntary  payments,  when  are,  1280  40-48. 
will  procured  or  revoked  by,  1007. 

DUTY.     See  tit  Oblisatioas. 

to  inquire  into  the  treatment  of  minor  ap- 
prentice, 288. 

EARNINGS 

of  minor  child,  as  to,  generally,  241* 

Illegitimate  and  unmarried.  201. 

legitimate  and  unmarried,  280. 
of  wife,  as  to,  generally,  284  161-167.  241. 

are  her  separate  property,  041,  242. 

not  liable  for  husband's  debts,  241. 
*  when  living  separate  and  apart  from  hus- 
band, 241. 
relinquishment  of  child's,  200  16. 

# 

BARNINOS  OF  SPOUSB8 
as  to,  284  161-167. 

BARNINOS  OF  HVIFB.     See  tit  Banlass. 

not  liable  for  husband's  debts,  241. 
when    llvinflT   separate    and   apart   from   her 
husband,  241. 

BASBMBNT.     See   tlta   Basemeats  aad   Servl- 
tadesi  I^lcenSe. 

apportionment  of,  701. 
as  to  what  pass  with  property,  008b 
attached  to  land,  004. 
conveyance  of,  000  19-22. 
creation  of,  008  2-28.  ^ 

domlBaat  tenement 

action  by  owner  of,  702. 

definition  of,  000. 
enumeration  for,  004,  086. 
extent  of,  700. 

extinguishment,  how  made,  70S. 
guarantable  by  whom,  700. 
held,  can  be,  by  whom,  700. 
Irrigation,  882. 

lateral  and  subjacent  support,  71S. 
light  and  air,  887  4,  5. 

construction  of  building  by  owner  of  two 
lots,  887  6,  7. 
nature  of,  000  28-28. 
not  attached  to  land,  004. 
of  right  of  hydraulic  minlnfir  restriction 

property,  when,  1107  7-9. 
partition  of,  apportionment  of,  701* 
passes  with  land,  when,  028  18. 


IHDIBX. 


■ASBMENT  (continued), 
quasi  eaaementfl  Imposed  by  devisor,  888  Itt. 
resulting  by  operation  of  law,  887  8-11. 
■errleBt  tmemeBt 

action  by  owner  of,  70S. 

as  to  what  is,  808. 
severance  of  tenements,  888  12-15. 
transfer  of  property  carries,  887. 
way.     See  tit.  Pnbllo  Hlvhways. 

reserved,  888  18,  19. 
what  passes  by  conveyance  of  property,  887* 
who  cannot  hold,  700. 

BASBSMENTS  ABTD  SBRTFTITDBS 

action  by  owner  and  occupant  of  dominant 
tenement,  702. 

by  owner  of  servient  tenement,  70S. 
apportioninfiT  easements,  701. 
by  Incompatible  act  of  owner,  70S  10. 
by  resumption   of  abandoned  easement,  704 

14. 
by  yestlnv  of  both  estates  In  same  person, 

704  16. 
dominant  tenement,  what  is,  000. 
extent  of  servitude,  700. 
how  exting-uished,  708. 

by  abandonment  and  disuse,  708  2-5. 

by  acts  of  third  person,  708.7. 

-by  authorized  act  of  owner  of  dominant 
estate,  708  6. 

by  change  of  use,  708  9. 
intention   to  abandon  must  be  clear,  708  11, 

12. 
non-user  without  intention  to  abandon,  704 

13. 
owner   of   future   estate,    right   as    to    ease- 
ments, 701. 
servient  tenement,  what  is,  008. 
servitude  may  be  grranted,  by  whom,  700. 

may  be  held,  by  whom,  700. 
servitudes  which  attach  to   the  land, 

as  to,  generally,  885  2-28. 

lateral  support,  686  61-66. 

light  and  air,  098  67-70. 

party  walls,  008  71-74. 

right  to  lien,  090  29,  80. 

right  of  way,  096  81-40. 

water- rights,  097  60-60. 
servitudes  which  do  not  attach  to  land, 

BCCLESSIASTICAL  CORPORATION 

as  to,  298  12. 

BJBCTION    FOR    NON-PAYMENT    OF    FARD. 
See  tit.  E«JeetloB  of  Passenvers. 

as  to,  and  when  wrongful,  1710,  1711  2-16. 

BJE3CTION  OF  PASSBNGBRS 

assault  and  battery  in  ejectment  of  passen- 
ger, 484  8. 

children  must  be  paid  for,  when,  484  4-6. 

damasres  for  wrongful  expulsion,  484  8,  9. 

drunkenness    of    conductor    immaterial,    484 
10. 

exhibition  of  ticket  after  train  stops,  effect 
of,  484  2-12. 

for  non-payment  of  fare,  1710,  1711. 
as  to,  and  when  wronfirful,  1711  2-16. 

for  refusal  to  pay  fare  or  surrender  ticket^ 
483. 

force  may  be  used  to  eject  passenger,  485  14. 

fraudulent  refusal  to  pay  fare,  485  16. 

"near"  dwelling-house,  as  to,  485  16. 

part  payment  of  fare  insufllcient,  485  17. 

re-entry  of  train  after  ejectment,  485  18,  19. 


takinfiT  np  ticket  and  ejecting  passenger  im- 
proper, 485  25. 
tender  of  fare  by  strangers,  485  26. 
trespassers,  485  27. 
when  not  entitled  to  pay  fare,  484  8. 
wrongful  ejection,  485  28. 
election  of  remedies,  487  8. 

EUrBCTMBBTT 

affects  the  possession  but  not  the  title  to  the 
property,  2208  2. 

by  cestui   que  trust  against  trustee,  895  17. 

effect  of  writ  of,  2211  47. 

for  non-payment  of  rent,  1478  32-40. 

husband  may  make  defense  in  of  homestead, 
966  18. 

may  be  maintained  by  abutting  owners 
aerainst  telegraph  and  telephone  com- 
panies, 822  7. 

not  maintainable  by  wife  alone  to  recover 
homestead,  974  36. 

BLISCTION 

corporate.     See  tit.  Corporations, 
day,  a  holiday,  8. 

ffrant  to  street  railway  near  time  of,  unlaw- 
ful, 490. 
notice  of  as  to  delivery  of  chattel,  1508. 

BUBCTION  OF  RBMESDY 

by    corporation    on    non-payment    of   assess- 
ment. 875  23-31. 
for  wroniTful  ejection  of  passenger,  487  8. 

BL.BCTRICITY 

railroad  may  use  as  motive  power,  462. 

BliBBMOSYNARY 

as  used  in  exception  in  constitution,  074  88- 

42. 
irlfts  of,  are  liot  within  provisions,  074  48-64. 

BLEBBTOSYNARY   CORPORATION 

as  to,  294  13. 

donation  by  corporation,  858  16. 

BMANCIPATION 

of  children,  as  to,  260  11,  265. 

BMBBZZLEMBNT 

by  officer  of  corporation,  886  6-9. 
charging  employee  with  is  slander,  80  49. 

BMINBNT  DOMAIN 

compensation  must  be  made  by  railroad  ex- 
ercising: over  adjoining  land,  715  16. 

crossings  by  railroads,  condemnation  for, 
464. 

exercise  of  power  of  by  telegraph  and  tele- 
phone companies,  522  8,  9. 

In  g'eneral,  880. 

BMPLOYBB.     See  tit.  Master  and  Servant. 

by  special  request,  1627. 
for  reward,  duties  of,  1627. 
gratuitous,  as  to  duties  of,  1627. 
under  written  power  of  attorney,  1627. 

BMPL.OYMBNT.      See    tits.    Master     and     Ser^ 
vant|  dervlce  IVI'thont  Employment. 

appliances  and  machinery,  safe  must  be  fur- 
nished, 1608  21-37. 

as  to  what  Is,  160S. 

confidential  employment,  obligratlons  of,  1631. 

contract  for  services  limited  to  two  years, 
1628. 

contract  of,  1604  3. 

damages  for  wrongfully  terminating,  2188 
8-11.  2185  6. 

dangerous  work,  employer  liable  when,  1011 
67-64. 


SMPIOTMENT  (continued). 

desrree  of  skill  required  of  employee,  14 
distinction     between     "servant"     and     "em- 
ployee/* ie04  6. 
duty  of  employee  for  his  own  benefit,  lOS. 
for  reward,  16a7. 
to  account,  16S0. 
duty  of  employer  to    furnish    safe    place    to 
work  in,  1609  89-49. 
to  furnish  safe  machinery,  etc.,  1006  It-tt. 
duty  of  gratuitous  employee,  1097. 
duty  of  railroad    companies.      See    tit.    Ball- 


employee  must  obey  employer,  1038. 
must  use  what  skill  he  has,  1030. 
not  bound  to  deliver  without  demand, 
responsible  for  nesrliffence,  lOSl. 
responsible  for  substitute,  lOSOu 
to  conform  to  usaffe,  1038. 
to  sive  preference  to  employer,  lOSOu 
omployee's   ri^ht   to   compensation   for  ser- 
vices, 1021  184-198. 
employees  bound,  1004  6. 
employer    must    indemnify    employee,    when, 
1004. 
to  indemnify  for  his  own  neffliffence,  1423. 
as  to  generally,  103S  1-16. 
fellow-servants.     See   tit.  FeUow-ServaBta. 
as  to  who  are,  1017  182-149. 
as  to  who  are  not,  1010  150-188. 
liability  of  master  for  defective  machinery, 
tools,  etc,  1034  17-80. 
for  defective  workinsr  place,  1033  81-87. 
where  place  or  appliances,  etc.,  were  built 
by  employees,  1010  60-66. 
master  not   liable  on   independent  contract, 

when,  1015  110-114. 
master's  duty  to  instruct  and  warn  servant, 
1011  67-109. 
for  servant's  nesliffence,  1O06  12-16. 
liability  for  reasonable  skill  and  prudence, 

1007  10,  11. 

moral    obligation    for    servant's    injuries, 

1008  17. 

rigrht  to  delegate  his  duties,  1015  116-182. 
yartievlar  cmploymeBts 
agrent.     See  tit.  Asent. 
factors.    See  tit.  Faetors. 
master  and  servant.     See  tit.  Master  aad 

Servant. 
mates   and    seamen.      Bee    tit.    Mates    aad 


shipmasters.     See  tit.  SMpmasters. 
ship's   manager.     See  tit.   Skip's 
surviving-  employee,  rights  of,  1081« 
termination   of  employment, 
as  to  how  terminated,  1083. 
by  death  of  employer,  lOSl. 
by  employee,  for  fault,  1088. 
by  employer,  for  fault,  1088. 
compensation    of    employee    dismissed    for 
cause,  1038. 
of  employee  leaving  for  cause,  1084. 
continuance    of    service    in    certain    cases, 

1633. 
terminated  at  will,  1082. 
things  acquired  by  employee  by  virtue  of  his 
employment     belong     to     his     employer, 
1626. 

BNCUMBRANCE3 

damages    for    breach    of    covenant    against, 
measure  of,  3180. 


defined,  1114. 

grant,  as  revocation  In  favor  of,  when, 

how  far  conclusive,  as  to,  803. 
Imposed  upon  devised  property,  1048» 
includes  what,  003. 
iMstiwmeBt 

when  not  void  against,  005. 

when  void  against,  054. 
judgments  are,  003  8. 
lien  not  valid  against,  when,  300S. 
measure  of  damages  for  breach  of  covenant 

against,  180. 
mortgage  is,  eviction  under.  003  5. 
mortgage    of    real       property    not    enforced 
against     subsequent     purchaser,     when. 


public  road  Is,  003  4. 
resulting  trust  does  not  prejudice,  755. 
rights  of  under  devise  not  Impaired  by  con- 
veyance, 1108. 
taxes  are,  when,  003  6. 
transfers  void  against,  3S71« 
vendor's  lien  is,  when,  008  7. 

BBTEMY,  PUBLIC.    See  tit.  War. 
oannot  be  Insured  against,  1884. 
carrier  not  liable  for  damages,  etc.  by,  1714. 
Innkeeper,     not     liable    for    damagres,     etc., 

done  by,  1630. 
prevention  of  performance  by,  effect,  1340. 

BlfFOBCBMBNT    OF   TBUSTS.      See    tit.    Uses 
amd  Trastfl. 

BNTICING     A^VFAT     APPRBNTICB.       Sea     tit. 
Master  and  Appreatlce. 

liability  therefor,  301. 

BNTIUBTIB8 

interest  by  the,  034,  058. 
tenancy  by,  between  spouses,  307. 

BaVIPMBNTS 

Of  ships.    See  tit.  Skips  aad  Sklppisi^ 

BaVITABLB  BSTATB 

release  of,  881  12. 

BaVITABLB   BBLIBF.      See    tit    SpedOe 
foraumee. 

general   rules   as   to    the   granting   of, 

28-66. 
mistake,  of  law,  revision  for,  3388  62-56. 
power  of  court  on,  3340  4-6. 
revised  before  enforced,  when,  3340  4,  6. 
right     to    relief,    depends    upon    what, 

29,  80. 

BatriTABLB   INTBBBST 

purchase  of,  general  rule  as  to,  048  85-87. 

BauiTABLB    BBMBDIB9.      See    tits.    lajvae- 
tloasi  Bepresslve  Benedles. 

In  actions  by  creditors  against  stockholders, 
840  85. 
E^^Umr.     See  tits.  Homesteads  I  SkertlPs  Ccr- 
tlllcate  of  Sale. 

has  jurisdiction  to  set  aside  sheriff's  certifi- 
cate of  sale  of  homestead,  80S  8. 
BSCHEAT 

Intestate's  property  does,  when,  UIO. 

is  not  succession,  1120  66,  67. 

of  lands  held  by  savings  bank  for  more  than 
five  years,  040  3. 

proceedings  by  attorney-general,  1185. 

property    escheated    is    subject    to    charges. 
1130. 

takes  place  to  state,  when,  1188» 


imDBX* 
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B8CROW 

aarency  of  depositary, 
as  to  delivery  in,  800. 
conditions  as  to,  861  7-15. 
may  rest  in  parol,  86S  80. 
may    rest    in    several    writings    together, 
8M  81. 
death  of  parties  does  not  revoke  depositary's 

authority.  8ea  19. 
deed   deposited   to   take   efFect   on   death   of 

ffrantor,  8C9  17. 
definitions  and  distinctions,  869  21-24. 
delivery  is  necessary,  86S  26. 
depositary  is  a  trustee,  866  66. 
dominion  and   control  must  be  parted  with 

by  cantor,  86S  26. 
duty  of  depositary  to  make  delivery,  86S  27. 
equitable  remedy  against  depositary,  86S  28. 
formalities   necessary   to   constitute   escrow* 

86S  29. 
fraudulent  procurement  of  deed  from  deposi- 
tary, 864  82. 
Interpleader,  864  88. 
Interpretation  of  ordinary  rule,  869  16. 
mutuality  and  meeting  of  minds  necessary* 

864  84. 
parol  agreement,  864  86-87. 
party  to  instrument  cannot  act  as  depositary, 

864  88-48. 
privity  between  cantor  and  srrantee,  866  84. 
rescission  decreed,  when,  866  47. 
revocation  of  by  agrent,  862  20. 
rigrht  of  irrantee  to  delivery  of  deed,  865  48. 
specific   performance,    complaint,    when,    865 

49. 
subsequent  declarations  do  not  afFect,  866  60. 
tender  must  be  kept  ffood,  866  61,  62. 
time  when  deed  takes  efFect,  866  68,  64. 
validity  of,  861  6. 

BSSBlfCK  OF  CORPORATION,  964  26-27. 

BSTATE.     See  tits.  Estates  In  Real  Property! 
Uses  and  Tmsta. 

acquired    by    inheritance    descends    to    heir. 
1190  68,  60. 

conditions,  how  created,  664  16-49. 

distinction    between    conditions    and    condi- 
tional limitations,  66S  60-66. 

expectant,  qualities  of,  660. 

flxinff  time  of  enjoyment,  668. 

in  law  consists  of  what,  1131  38. 

Interest  in  real  estate,  668. 
classes  of  interest,  668. 

mere  possibility  of  an  interest,  669. 

notice  not  necessary  before  action,  when,  666. 

of  tenancy  at  will.     See  tit.  Tenaaey  at  Will. 

of  trustee  to  express  trust,  767. 

re-entry,  when  and  how  to  be  made,  669. 

subsequently  acquired  passes  by  will,  when, 
1067. 

summary  proceedingrs  in  certain   cases,  668. 

termination  of,  as  to,  grenerally,  681. 

time  of  creation  of,  682. 

vests,  when,  666  56-67. 

what  future  interests  are  recosrnlzed,  668. 

words  and  phrases  creating  conditions  and 
limitations,  666  68-81. 

B8TATB  POR  LIFB 

limitation  of  successive,  686. 

BSTATB  FOR  LIFB  OF  THIRD  PBRSOH 

when  a  freehold,  686. 


BSTATB8  IN  RBAL  PROFBRTT.     See  tit.  Bs- 
tates. 

estates  in  general,  684-660* 
kinds  of  estates,  686. 

estates  at  will,  685. 

estates  for  life,  686. 

estates  for  life  of    a    third    person,    when 
a  freehold,  686. 

estates  for  years,  685. 

estates  in  fee  simple,  as  to,  686.     See  tit. 
Fee  Simple. 

•states  in  remainder.     See  tit.  Remaladere. 

estates  of  freehold,  686, 

estates  of  Inheritance,  686. 

future  estates,  what  are,  686. 
limitation  on  successive  estates  for  life,  689. 
reversions.    See  tit.  Reveraloas  and  ReaudM- 


servitudes,  684-704. 

suspended  ownership,  687* 

suspension  by  trust,  687. 
termination  of  estates,  691-688. 

as  to  flrenerally,  681.    See  tlL  Bstatcsy  Ter^ 
mlaatlon  of. 

BSTATB  OF  DBCBDBNT.     See  tlU.  Bzeestera 
aad  AdmlBletratomi  SveeessloBf  Wills. 

beneficiaries'  property  liable  for  obli£rations, 

when,  1111. 
chargeable  with  debts,  when,  1698. 
order  of  resort  to  property  for  payment  of, 

lOOS. 

BSTOPPBIi 

by  deed,  when,  870  67. 

by  lessee  to  deny  lessor's  title,  1609  88-58. 
creditor,  estopped  when,  2274  6. 
judgrment  purchaser,  as  to,  2280  18. 
of  stockholders  to  ask  relief,  when,  886  6,  7. 
to  attack  corporate  capacity  of  building  and 
loan  corporation,  686  4. 

BSTOPPBL  IN  PAIS 

equitable  owner  is  estopped,  when,  7B6  8. 

BSTRAY 

and  lost  property,  book  of,  1542. 
finder  of  property,  as  to  duty  of  in  general, 
1542,  1544. 

BVASION  OF  laAW 

by  corporation,  887  2. 

BTICTION 

by  lessee,  when,  1603  41-46. 

BVIDBNCB.     See  tit.  WltncMes. 

burden  of  proof  and  presumption  In  case  of 

erifts,  016  68-67.. 
eertlflcate  as 

of     restoration     of     lunatic,     presumption 

from  as  to  capacity,  68. 
of  shipmaster,   to   exertions   of  seamen   to 
save  vessel,   1643. 
certified  copies  of  articles  of  incorporation. 

as  evidence,  808 
condonation  of,  155. 

divorce,  not  grranted  on  uncorroborated,  150. 
in   action   relating:   to   wife's  separate  prop* 
erty,  217  139.  140. 

In  actions  to  enforce  stockholder's  liability, 
346  86-91. 

In    probate    of   will,    1024    127-145.      Bee   tit 
Wills. 

Insurance,  of  loss,  010. 

of  condonation   in   action  for  divorce,  156. 
how  revoked.  156. 


EVIDfiNCB  (continued), 
of  consideration  for  written  Instrument,  18S3 

58-70. 
of   execution    of   instruments   not   acknowl* 

ed^ed,  987. 
of  srift  or  srrant,  8S4  16-20. 
of  handwriting,  how  proved,  IIS. 
of  invalid  or  inaufflclent  consideration,  ISBS; 

burden  of  proof*  1S54  4-10. 
of  marriage,  how  proved,  lis. 
oral  stipulations,  etc.,  superseded  by  written 

instrument,  18IMI. 
parol   admissible   to  show  specified  number 

of  articles  sold,  909  14. 


certified  ooples  of,  as  evidenoe,  941* 
inventory  of  wife's  property  as,  239. 
regrlster  of  partisanship  names,  as,  197. 
subscribing  witness,  how  instrument  proved 

by,  987,  988. 
to  show  party  incompetent  to  oontraet,  1899 
21.  22. 

BVIDBSNCn  AND  BCRDBIV  OF  PROOP 

in  uses  and  trusts,  747  887-411,  768  81-118. 

BVIDBNCBS  OF  CONSElfT.     See  tit.  Mmnimm^* 
in  marriage,  118  68-76. 

BXAMIBrATION  OF  OORPORATIOlf 

by  whom  to  be  made,  899. 

how  made,  899. 

legrlelature's  power  of  visitation,  899  8,  4. 

order  of  court  procured  by  atforney-areneral, 

899  2. 
rigrhts  of  injunction,  etc.,  899  6. 

BXCAVATION 

time  within  which  approprlator  of  waters 
may  commence  on  public  land,  1194. 

^XCHANGB 

bill  of.  See  tits.  Bill  of  Bxchansei  Deposit 
for  Bxckansei  Loan  for  Bzckansei  Ife- 
sotlable  Instmmeats. 

form  of  contract,  1519. 

of  money,  1580. 

rigrhts  and  obligrations  of  parties,  1519. 

what  is,  1619. 

BXCHANGE,    LOAN    FOR.      See   tit.    Loan    for 

Bzckanve. 
BXCLUSION   AND  INCLUSION.     See   tit.   Oom- 

pntatloB  of  Time. 
BXBCUnON 

ag-alnst  homestead.    See  tit.  Homestead. 
.  article  of  on  homestead,  960  20. 
co-operative  association,  afi^ainst,  004. 
disaffirmance  of  infant's  contract,  48. 
executors  and  administrators.     See  tits.  Bs« 

tate  of  Deccdenti  IVllls. 
exemption    from    of   policy   of   life,   eta»   in- 
surance, 447. 
exemption  of  estates  at  law  from,  080, 
franchise  of  corporation  may  be  sold  under, 

400. 
homestead  not  subject  to,  when,  964. 

subject  to,  when,  907. 
levied  on  groods  in  transit,  2106  28-30. 
levy  of  creates  no  lien  on  homestead,  900  28. 
lien  of  officers  on,  2099. 
mortgragred      porsonalty,      issuing      against, 

2066-2068. 
Of  apprenticeship  of  minor.     See  tit.  Master 

and  Apprentice. 
redemption  of  franchises  from,  472. 
sale  of  interest  in  trust  in  land  at,  908  8. 


««BXBCI7TION»  OF  DEED 

includes  delivery,  867,  34,  85. 

BXBCUTION  8ALB  . 

of  homestead  void,  966  10-12. 
purchaser  at  own,  bona  fide  for  value, 
75-78. 

BXBCVTOR  AND  ADMINISTRATOR.     Sea  Uta. 
Bstate  of  Decedenti  "WilU 

according  to  the  tenor,  1109. 
expense    of   administration,    order    for   pay- 
ment of,  1098. 
foreigm,  satisfaction  of  mortgagre  by,  2985. 
not  to  act  until  qualified,  1110. 
power  grlven  to  sell  without  probate,  1119  5. 
power  to  appoint,  void,,  when,  llOOi 
power  to  appoint  invalid,  1109. 
sale  of  void  by,  when.  1110  6. 
qualified,  not  to  act  until,  1110.         ' 
wages  of  deceased  seamen,  2054. 

BXBC17TORT  AGRBBMBNT 

consideration  for.  1848. 

ascertained,   how,   1849. 

need  not  be  stated,  1848. 
covenants  when  required  by,  1490, 
defined,  1402. 

for  sale  of  real  property,  1474. 
grrounds  on  condition  precedent,  898. 
instrument,   implied   warranty  of  sale,  1699. 
of  marriage  to-  be  in  writing,  when,  1869. 
transfers  title,  when,  996. 

BXEMPLARY  DAMAGES.     See  tit.  Danuigea. 
for    infringement    of    trade-marlc      See    tit. 
Trade  Marks  and  Sigma. 

BXEMPTION.     See  tit.  Assignment  ter  Bencftt 
of  Creditors. 

constitutional  right  to,  966  7. 

grain    raised    upon    homestead,    not    exempt 
when  harvested,  809  18,  17. 

homestead.    See  tit.  Homeatead  BaemvtIaB. 

mortgage,  from  operation  of,  2966. 

of  homestead  from  forced  sale,  866  11. 

of  mutual  life  insurance  company,  447. 

of  policy  of  life,  etc..  Insurance,  447. 

property  exempt  does   not  pass  by   assign- 
ment for  benefit  of  creditors,  2802. 

BXBRCISB   OF  VBSTBD  POWER 
as  to,  796. 

BXISTBNCB  OF  CniLD  BBFORB  BIRTH.    See 
tit  Unbora  Child. 

a  fiction  of  the  law,  49  98. 

EXISTING  LAWS 

provision  similar  to,  how  construed,  7. 

EXONERATION.     See  tit.  Gvardlan  and  Ward} 
Secnrltyshlp. 

of  carrier,  on  delivery  of  bill  of  lading,  1989. 
of  finder,  from  liability,  when,  1642. 
of   gratuitous   pledge-holder,   2068. 
of  guarantors,  1968. 
of  innkeepers,  1640. 
of  lender,  from  liability,  1647. 
of  owner,  from  claim  of  finder,  1648. 
of  partner,  on  renunciation  of  future  rights. 
1848. 

Of  Shipmaster,  on  abandonment  of  ship,  1941, 
of  surety,  1972,  1980. 

EXPECTANCIES 

are  insurable  interests,  1887. 
EXPBCTAirr  ESTATES 

contingent  future  interest,  990  8-t. 


UIOBX. 
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EXPECTANT  ESTATES  (continued). 

enjoyment  may  depend  upon  a  continffency« 
060  2-5. 

future  interest  in  property,  000  14,  15. 

interests  are  descendable,  001  10-16. 

quality  of,  000.  .    ■ 

remainder,  001  16-24. 
EXPENSES 

for  which  stock  may  be  assessed,  MS  61« 

of  action  for  divorce,  104. 

pendingr  suit,  106  2-73. 

EXPERT  TESTIMONY.     See  tit.  Will*. 

EXTENSION    OF    TIME.      See    Ut.    Ntt8«tUibli» 
Instnunents. 

exonerates  gruarantor,  when,  1000  24-81. 
for  sale  of  delinquent  stock,  371« 

notice  of,  371. 
in   action   to   recover   assessment   on   stock, 

875  32-86. 
of  existence  of  corporation,  808y  804U 
of  time  of  performance  of  contract,  144S. 
EXTINCTION  dF  LIEN 

by  conversion,  2009. 
EXTINCTION   OF   OBLIGATIONS 
ability  and  wiUingrness  essential  to,  124S. 
application  of  greneral  performance,  1320, 
as  to,  generally,  1227  2-58. 
see  tit.  AppUcatloia  of  Payment. 
as  to,  generally,  12S0  2-28. 
by  accord  and  satisfaction.     See  tit.  Accord 

and  Sattefaetlon. 
by  acts  of  God.    See  tit  Aete  of  God. 

as  to,  1260b  2-4. 
'    burden  of  proof,  1260  6-18. 

concurrent  and  dependent  human  acts,  1261 
14-21. 
by  conditional  otfer,  not,  1242. 

as  to  conditional  oflCer,  generally,  1242  2-17. 
by  novation.    See  tit.  Novation. 
by  oflTer  made  in  ffood  faith,  1242. 
.  by  ofTer  of  partial  performance,  not,  1880. 

as  to,  generally,  1280  2-16. 
by  offer  of  performance,  1282. 

after  debt  due,  extinguishes  lien  on  pledge* 

1280  17. 
as  to,  generally,  1238  2-7. 
requisites  of  valid  tender.    See  tlL  Tender* 
as  to,  generally,  1238  8-34. 
effect  of  tender,  1284,  86-45. 
pleading  and  practice,  1234  46-66. 
waiver  of  tender,  1288  7. 
by  part  performance,  when,  1260* 
by  performance,  1211. 

as  to,  generally,  1212  2-17. 

by  and  to  whom  payment  and  performanco 

made,  1218  18-34. 
effect  of  directions  by  creditors,  1220. 
evidence  of  payment,  1216  51-94. 
partial  performance,  effect  of,  1221. 

as  to,  generally,  1221  2-25. 
payment,  what  is,  1223. 
as  to,  generally,  1228  2-47. 
cross-demand .  does   not   constitute    pay« 

ment,  1228  2,  3. 
legal  tender,  as  to  effect  of,  1228  4-8. 
levy  of  execution  on  sufficient  property, 

effect  of,  1224  9,  10. 
medium  of  payment,  1224,  11,  12. 
mortgage   does   not   constitute   payment, 

1224  13. 
note,    bill,    check,    etc.,    taken    for   pay- 
ment, 1224  15-42. 


notes  released  from  pledged  property  as 

payment,  1220  44,  45. 
rente  and  profits  from  land,  are  payment 

when,  1220  46. 
security  offered  or  given  is  not  payment, 
1220   47. 
performance    by    one    of    Joint    creditors, 
1220. 
aa  to,  generally,  1220  1-5. 
performance  by  one  of  several  Joint  debt- 
ors, 1210. 
as  to,  generally,  1210  2-7. 
pleading  and  practice,  1214  35-50. 
recovery   back   of   money   paid,    voluntary 
and  involuntary  payment,  1217  95-128. 
by  prevention  of  perforn^ance,  1240. 
by  release.     See  tit.  Release. 
by   satisfaction.     See   tit   Accord  and  Satis- 
faction, 
by  whom  to  be  made,  1287. 
by   stranger,   need   not   be   executed,   1287 

3,  4. 
deed  executed  by  portion  of  grantors,  1287 
2. 
compensation    after    delay    in    performance, 
1240. 
as  to,  generally,  1241  2-18. 
creditor's   retention   of   thing   which   he   re- 
fuses to  accept,  effect  of,  1240. 
custody  of  thing  offered,  1248. 
effect   of   offer  upon   accessories   of   obliga- 
tion, 1248. 
as  to,  generally,  1248  2-13. 
effect  of  preventing  performance,  1262. 
aa  to,  generally,  1262  2-24. 
common-law  rule,  as  to,  1268  8. 
condition    precedent.      See    tit.    Condition 

Precedent. 
damages  recoverable  for  delay,  1268  12. 
dissuading  creditor  from  borrowing  money, 

1268  12. 
evasion  of  tender,  1263  16,  16. 
non-payment  of  instalment  due,  not,  1263 

17. 
^prevention*'  implies  what,  1268  19,  20. 
'    suit  wrongfully  instituted  by  obligee,  1264 
22. 
•uapension  of  work  pursuant  to  contract, 

1284  28. 
unilateral  contracts,  1264  24. 
where  contract  is  entire,  1268  14. 
effect  of  refusal  to  accept  performance  be- 
fore offer,  1264. 
explicit  and  positive  refusal  to  accept,  1261 

21. 
oxtinction   of   pecuniary   obligations   by   de- 
posit, 1240. 
as    to    deposit    generally    being    payment, 
1240  2-16. 
failure  of   obligee  to  exercise  election,  1261 

23. 
judicial    proceedings    interfering    with    per- 
formance, 1261  24. 
objections  to  offer  to  be  made,  when,  1247. 
as  to  conditions  annexed  to  tender,  1247  4. 
as  to  the  amount  of  tender,  1247  2,  3. 
as  to  non-payment    in   gold   coin,   1247   6. 
as  to  non-production  of  money,  1247  6. 
as  to  release  demanded  improperly,  1247  7. 
as  to  tender  of  deed  by  third  party,  1247  9. 
terms    of    offer    cannot    be    prescribed    by 
creditor,  1247  8. 
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EXTINCTION    OF  OBLIGATIONS  (continued). 
obUsatlons  to  pay  money   not  •xtinffuUhed 

by  this  section.  1263  26. 
pecuniary  obilffations,  extinction  by  deposit* 

iMe. 

aa  to,  erenerally.  1346  2-16. 
performance  of  condition  precedent.    8%%  tit. 
CondltloK  Precedent* 
as  to,  IMS. 
prevention  of  performance.    See  tit.  Preres- 

tloB  of  Perfornuuice. 
production    of    thlnff    to    be    delivered    not 
necessary,  1243. 
as  to  production,  generally,  1344  2-11. 
ratable  portion  of  consideration  not,  when* 

1364. 
reasonable  efforts  to  be  exercised,  1363  27. 
sickness    of    obllffor    as    excuse    for    delay, 

1363  28. 
thing  offered  to  be  kept  separate,  1344. 
title  of  thing  offered,  1347. 
to  whom  to  be  made,  1337. 
as  to,  generally,  1337  2-9. 
when  debtor  Induced  not  to  make  It  by  act 

of  creditor,  1360. 
when  and  where  offer  to  be  made,  1338. 
after  appeal,  1339  8. 
after  default,  cannot  be  made,  when,  1383 

2. 
appointment  of  place  by  creditor,  1338  4-t. 
"as  soon  as  practicable"  defined,  1333  4. 
as  to,  generally,  1388  2-28. 
at  residence  of  obligor,  when,  1388  11,  12. 
by    dealer    in    manufactured    articles    or 

merchandise,  1388  9. 
day    of   month    not  specified,   when   to  b« 

made,  1388  6. 
election  of  time  of  making,  1388  12. 
extension  of  time  for,  presumption  as  to, 

1388  18. 
In  daytime,  1388  6-9. 
of  note,  1388  10. 

premature  tender,  effect  of,  1340  18,  19. 
"reasonable    time,"    how   determined,    1348 

20. 
waiver  of  delay  in  making,  1340  21-28. 
when  prevented  or  delayed  by  act  of  cred- 
itor, 1349. 
when  prevented  or  delayed  by  Irresistible* 

etc.,  cause,  1360. 
where  obligation  does  not  fix  time,  1340. 

as  to,  generally,  1340  2-9. 
written  receipts  may  be  required  on,  1348* 

BXTINGVISHMEXT 

of  easements  and  servitudes,  70S. 

BXTREMB  CRUBLTY.     See  tit.  DlTOrctt. 

what  is,  141. 
FACT 

actual  fraud  is  a  question  of,  1381. 
concealment     of    makes     condonation    void, 

when.  166. 
fraudulent  intent,  is  a  question  of,  SS83> 
mistake  as  to,  what  is,  1808. 
as  to  foreign  law,  1808. 

FACTORS.       See     tits.     Agentf     BmployaittBti 
Master  and  Servant. 

actual  authority  of,  1833. 

barter  by,  1823. 

consignments  to.     See  tit.  ConalsnaBeBt* 

credit  by.  1688.  ' 

power  to  sell  on, 
definition,   1088,  1823. 


delegation  of  authority  by, 

guaranty  by,  1861. 

guaranty  commission,  liability, 

insurance  by,  1833. 

liability  of  under  guaranty  commission,  14 
cannot  relieve  himself  of  liability,  li 

lien  of,  3098. 

mortgage  by,  1833. 

must  obey  orders. 

obedience  required  from, 

ostensible  authority  of,  1838. 

pledge  cannot  be  made  by,  1833. 

■ale  br 

for  reimbursement,  1688, 
on  credit,  1688. 

what  is  a  factor,  1833. 

who  is,  1787  86. 
FAILIJRB  OF  CONSIDBRATIOlf.     See  tit.  Re- 
covery Back  of  Money  Paid. 
FAIR.     See  tit.  Agrlealtnral  Fair  Corporations. 

refusal  of  admission  to,  106. 
FAIR   CORPORATIOlfS.     See  tlL   Asricnltnral 
Fair  Corporations. 

FAIiSB  CBRTIFICATBS.     See  tits.  CerCUteates 
of  Stocky  Corpomtiona. 

of  stock,  886  2. 

FAJL8B  IMPRISONMBNT 

as  to  what  constitutes,  74  186. 
change  of  venue  in  action  for,  75  189. 
civil  arrest,  76  209. 
pleadings,  generally,  75  201-208, 
right  of  action  for,  74  187,  188. 

not  assignable,  787  29. 
what  constitutes  false  Imprisonment,  75  196- 

200. 
who  may  be  liable,  76  190-194. 
FALSB  PROSPECTUS.     See  tits.  Corpomttons| 
Pronotora. 
of  corporation,  886  8-5. 
FAL8B  RBPRBSBNTATIONS 

In  procuring  deed  of  married  woman,  883  11. 
no    defense    to    specific   performance,    when, 
3228  10. 
FAMILY  FBIJD8.    See  tit.  'Wllla. 
as  affecting  capacity  to  make  will,  1008  176. 
1004  188. 
FARB.     See  tlL  Common  Carriers  of  Paascn- 


as  to  when  payable,  1710. 

coin  that  Is  worn,  478  30. 

•Jectment  for   non-payment.     See   tit.   BJce- 
tlon   for  Non-paymont  of  Fare. 

legal  tender  notes,  478  81. 

not  payable  after  ejection,  1714. 

payment  on  train,  additional  charge,  474  84. 

rates  of  street  railroads,  488. 

when  payable,  474  82. 
FARM.     See  tit.  Homestead. 

used   to   pasture  cattle   of  others,   effect  on 
homestead  rights,  969  33,  962  11. 
FATHBR.     See  tits.  Parent  and  ChUdf  8n4 
slon. 

succession  by,  1118  44,  45. 
FBB.     See  tlL  Vested  Fee. 
FBB  SIMPLB 

conditional  fees  abolished,  688. 

estates  tall  abolished,  686. 

title  presumed  to  pass,  when, 

what  is,  686. 

words  of  Inheritance  unnecessary  to  eroato, 
878. 
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FEK  TAIL.    Abolished,  68S« 
FBBSf  recorder's,  IMM. 

FBLOlfY 

ground  of  divorce,  188. 

limitation  of  action  for  divorce  for  convic- 
tion of,  107. 

FELLOIV-SBRVAK'^S.      Bee    Ut.    Master    aad 
Serrant* 

as  to  who  are,  1617  138-149. 

as  to  who  are  not,  1618  16 0-160. 

FEMALES 

attain  majority,  when,  SI. 

of  fifteen  years  of  agre,  may  marry,  11& 

FEME  COVERT.     See  tits.  Husband  aad  Wlfef 
Married  IVomen. 

FENCES 
action  for  contribution,  limitation  of,  732  24. 
boundary,  wrong-ful  removal  by,  722  13-16. 
coterminous     owners     mutually     bound     to 

equally  maintain,  720* 
demand  for  contribution,  set-off»  728  80. 
division,  6»4y  720. 
duty  as  to,  722  17. 
easement,  604. 
sate  as  part  of,  722. 
lawful,  what  constitutes,  722  28. 
"maintain"  Includes  rebuildins^,  722  28. 
object  of  lawful,  722  27. 
on  boundary  is  common  property.  766* 
"owner,"  defined,  722  28. 
railroad,  as  to,  722. 

duty  and  liability  respectingr>  486i» 
removal  of,  barred  by  limitation,  when,  723 

84. 
tenant  for  life,  to  repair,  713. 
usinfiT  existing:  to  Inclose  land,  722  It. 
waiver  of  rig-hts  as  to,  728  88. 

FERRIES.      See    tit.    BrtdseM,    Ferry^    Wluirfl^ 
Chute,  and  Pier  Corporations. 

as  to,  712  88. 

FICTITIOUS 

name   of   partnership,  1862,  1864. 

payee,  in  bill  or  negrotlable  instrument,  1671. 

FILING.     See  tit.  Corporations. 

of  aflldavlt  of  sale  of  delinquent  stock,  872* 
of  articles  of  Incorporation,  807. 

duty  of  secretary  of  state  on,  867. 

erroneous,  how  corrected,  896. 
of  inventory  of  wife's  separate  property,  238» 


FINAL  JUDGMENT.     See  tit  Divorce, 

when  arranted  in  divorce,  161.  ] 

FINDER 
abandoned  thlnsr*  of,  1548. 
appraisement  of  property  found,  1542, 
claimant,  to  prove  title,  1848. 
duty  of,  1642. 

estray  and  lost  property  book,  1542i 
liability  of.  1S48. 

may  put  property  found  on  storaffe,  184& 
reward  for,  1848. 
sale  of  property  found,  1848. 
surrender  of  thlngr  found,  1848. 
title  to  thin?  found,  vests  in,  when,  1848. 
to  notify  owner,  when,  1842. 

FINDING 

claimant  to  prove  ownership,  1848. 
duty  and  obligation  of  finder,  1542. 
entitled  to  reward,  when.  in4^, 
in  action  for  divorce,  187  84-30. 


may  put  thingr  found  In  storagre,  1548. 
may  sell  thing:  found,  when,  1548. 

how  sale  to  be  made,  1543. 
property  vests  in  owner,  when,  1543. 
thlngr  abandoned,  1644. 
to  notify  owner,  when,  1642. 

FINE 

for  cruelty  to  children  and  animals,  672. 

FINES,  PENALTIES,  AND  FORFEITURE 

in  proceedings   for   cruelty  to  animals,   etc., 

and  disposition  of,  672. 
constitutionality   of   statute   questioned,   488 

1.  2. 
laws  and  ordinances  relating:  to  fire  depart- 
ment to  g-overn,  488. 
not  to  interfere  with  fire  department,  488. 
powers  of,  488. 

right  of  way  when  running:  to  fires,  488. 
yearly  meetings  of  such  corporations,  488. 
assessments,  how  collected,  440. 
fixing  expenses,  488. 
notice  of  meeting,  488. 
payment  of  employees,  etc.,  how  provided 

for  440. 
power  of  majority  present,  488. 
proceedings  at  such  meetings,  488. 
who  may  vote  at,  488. 

FIRE  INSURANCE 

acts  of  insured  subsequent  to  policy,  1846> 
alteration  increasing  risk,  1887. 

as  to,  generally,  1888  2-25. 

not  increasing  risk,  1040. 
Investment  of  funds  of,  416,  417. 
measure  of  indemnity,  1040. 
total  and  partial  loss,  1041. 
value  of  interest  in  policy,  how  fixed,  1041, 

FIRE,  LIFE,  HEALTH,  ACCIDENT,  AND  MA- 
RINE INSURANCE  CORPORATIONS 

of  investment  of  funds  of,  416. 

FIRE,  MARINE,  AND  TITLE  INSURANCE. 
See  tit.  Mntnal  Life,  Health,  and  Accident 
Insarancc  Corporations. 

accumulation  of  surplus  funds,  422. 

amount  of  risk  to  be  taken,  420. 

amount  to  be  reserved  by  corporations  with 

less  than  $200,000  capital,  421. 
capital  to  be  paid  in  twelve  months,  410. 
certificate   of   capital   stock   paid   up   to   be 

filed,  420. 
within  what  time  to  be  filed,  420. 
dividends,  from  what  made,  reservations,  422. 
funds,  how  invested,  415,  418,  420. 
impairment    of    surplus    funds,    restoration. 


payment  of  subscription,  410l 
property  which  may  be  insured,  420. 
reinsurance,    general    authority    of    corpora- 
tion to  make,  421  4,  5. 
reserve  before  dividend,  as  to,  421. 
amount   to   be   reserved   by  a   corporation 
with  less  than  $200,000  capital,  421. 

FIRING  UroODS 

damages  for,  2201. 

FISH 

to  be  caught,  sale  of,  005  11. 
FIXTURES.      See    tits.    Appurtenances |    Land- 
lord and  Tenant. 

appurtenances.     See  tit.  Appurtenances. 
between  parties  In  different  relations, 
heir    and    executor,    California    rule,    616 
29-32. 


FIXTURES  (continued). 

judgrment  creditor  and  debtor*  •!•  83,  84. 

landlord  and  tenant  ffenerally,  61tf  85-56. 

mortgragrer  and  ntortsraffee,  618  66. 

vendor  and  vendee,  618  57-68. 
as  to  what  are  fixtures,  particular  instaneefl, 

018  64-148. 
criterion     for     determination,     common-law 
rule,  814  10-14. 

rule  for  determining',  615  15-24. 
definition  of,  618»  614  2-19. 
fixtures  attached  to  mines,  68S. 
removal  by  tenant,  842  2-23. 
removal  without  injury,  616  28. 
severance  and  removal,  616  25-27. 
trade  fixtures,  622  139-141. 


84. 


FLATS 

may  be  selected  as  homestead, 

FLUMES.     See  tit.  Ditches,  Flames,  Bte. 

FORCB.    See  tit  Duress. 

rigrht  to  use,  104. 

FORCIBLB    ENTRY    AND    DBTBNTION.      SSO 
tits.  Damages  I  BUeetment. 

damagres  recoverable  for,  2100  5-9. 

FORECIiOSURB.     See  tit  ll«rtsas«  Foreeioo- 
are* 
as  to,  20S1-200S. 

of  mortgrages,  2081* 

of  right  to  redeem  pledge,  207T* 

FORBCIiOSURSS  OF  MORTGAGE 

right  of  reaemption  on,  2008  4-16,  2008  2-7. 

FORECLOSURE  SALE 

purchaser  at,  808  16. 

FOREIGN.     See  tit  Allen. 
bills.     See  tit  Forelss  Bills. 

building  and  loan  associations,  004. 
corporations.     See  tit  Forefjna  CorporatloBO* 
law,  mistake  of,  1800. 
navigation,  defined,  704. 
ship,  defined,  704. 

FOREIGN  BILLS 

damages  allowed  on  dishonor,  2166. 

how  estimated.  2166. 

rate  of  damages,  2166. 

where  expressed  In  foreign  money,  2167. 
declaration  before  payment  for  honor,  2106» 
definition  of,  2168. 
dishonor,  damages  allowed  On,  2166. 

how  estimated,  2166. 

rate  of,  2166. 

where  expressed  in  foreign  money,  2167. 
Interest  on  amount  of  protested  bill,  2166. 
payment  for  honor,  declaration  before,  2166> 
protest  necessary,  2168. 

as  to,  srenerally,  2163  1-9. 

by  whom  to  be  made,  2164. 

form  of  certificate,  2164  1. 

how  made,  2164. 
conflict    of    laws    as    afPectingr,    2164    S, 
2165  3. 

notice  of,  how  g-lven,  2166. 

perflon  who  may  protest  2164  2. 

waiver  of,  2165.  ■^'- 

when  excused,  2165. 

when  to  be  made,  2166. 

hour  of  presentment  to  be  shown  by  cer- 
tificate. 216,%   5. 
on  day  of  refusal  to  pay,  2165  4. 

where  made,  2164. 


FOREIGN     CORPORATIONS.       Bee     tits. 
poratlomsi  Life,  Healtky  AccIdcBty  wmM. 
Kulty,  VSte, 

agrents  and  ofilcers  grenerally,  407  1-3. 

answer   alleginff  non-compliance  with   stat- 
ute, 400  2. 

articles  of  incorporation 

certified  copy  to  be  fll^  with  secretary  of 

state,  410. 
fees  to  be  paid  on  filing-  articles,  411. 
penalty  for  failure  to  file,  411. 

auditor  of  state  cannot  be  served,  407  4. 

burden    of   proof   where   limitation    pleaded. 
400  8. 

business,  what  constitutes,  407  6. 

certified  copy  of  articles  of  Incorporation  to 
be  filed,  410. 

comity  of  state  courts,  400  4. 

conditions    and    terms    may    be    Imposed    by 
statute  upon,  407  8. 

consent  to  be  sued,  407. 

costs    against    foreign    corporation    plaintiff, 
408  13. 

designation  for  services,  revocation   of,  408l 

designation  of  person  on  whom  process  may 
be  served,  406. 

doing  business  by,  common-law  rule,  407  6.  7. 

estoppel  to  assert  non-compliance  with  stat- 
ute, 408  14. 

fees  to  be  paid  by  on  filing  certified  copies 
of  articles,  411. 

foreiffn  railroads,  rights  In  state,  410. 

Injunction  to  restrain  telegraph  or  telephone 
companies  lies  in  favor  oc  >p(rhom,  522  12. 

'Interstate    commerce,    interference   with    not 
permitted,  408  16. 

jurisdiction  of  United  States  court,  408  21. 

managing  agent  may  be  served,  40S  16. 

.may  plead  statute  of  limitations,  1608  38. 

non-compliance  with   statute,   who   may  ob- 
ject 400  8. 

penalty  for  failure  to  file  certified  copies  of 
articles.  411. 

process  defined,  408  17. 

proof  of  foreig-n  corporation,  400. 

receiver  for,  408  19. 

return,  sufliclency  of.  408  20. 

revocation   of  authority,   how  made,  410  10. 

rigrht  to  do  business  within  state  questioned 
by  whom,  522  11. 

service  on  secretary  of  state,  when  valid.  406. 

statute  of  limitations  in  favor  of,  408. 

time  of  filing  articles,  410. 

FOREIGN  INSURANCE  CORPORATIONS 

to  have  capital  stock  of  $100,000,  when,  418.. 

of  $200,000,  when,  414. 
valuations  of  policies  of,  426,  426. 

FOREIGN  LAWS 
mistake  of,  1800. 

presumed   to   be   same   as  domestic,   225  86, 
1111  1. 


FORFEITURE.  See  tits.  Appropriation |  Cor- 
poratlonKS  FraBchlsef  InsvniBee  Corpora- 
tions, etc. 

as  applied  to  appropriated  waters,  1161,  1162 

1-25. 
cannot  be  worked  by  new  by-law,  822  15.  16. 
conditions  involving,   how  construed,  1108. 
contract    for,    of    property    subject    to    lien, 

1407. 
conveyance  In  excess  of  title,  does  not  work 

a,  808. 
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FORFEITURE  (continued). 

of  appropriated  waters  by  non-user,  lisa 
60-53. 

of  franchise  of  railroad  by  failure  to  oper- 
ate, 468. 

of  mortgraffer's  ri^ht  of  redemption,  1807 
6-16. 

of  policies  of  insurance,  IMB. 

of  powers  of  corporation,  by  non-user,  66S» 

of  servitude,  by  non-user,  708. 

of  street  railroad.     See  tit  Street  RallroalL 

of  wagres  of  seamen,  1044. 

relief  in  case  of,  2172. 

rule  as  to  making  compensation,  2172  2. 

waiver  of,  1011  24-29. 

"wilful,"  meaning  of,  2172  t. 

FORGED  INSTRUMENT 

cannot  devest  title,  881  7. 

FORGERY 

Of  negotiable  instrument,  what  constitutes* 
2125  8. 

FORGETFULNESS.      See  tit.   WUls. 
as    aflCectinff    capacity    to    make    will,    1008 
180,  181. 

FORM 

Of  certificate  of  acknowledgrment,  088. 

by  attorney  in  fact,  088. 

by  corporation,  08S. 

by  married  women,  080. 
of  covenant  in  executory  contract,  1401* 
of  Errant,  882. 

of  marriagre  solemnization,  128. 
of  mortgraffe  of  personalty,  2047. 
of  mortgage  of  realty,  2087. 
of  notice  of  assessment,  807. 
of  notice  of  delinquency,  868» 
of  notice  of  dishonor,  2146. 
of  notice  to  quit,  to  tenant  at  will,  001* 

FORMALITIES  AND  CEREMONIES 

not  necessary  in  delivery  of  deed,  857  86,  87. 

FORNICATION 

charslngr  woman  with,  80  46. 

FRACTIONS  OF  A  DAY,  10  27. 

FRANCHISE.     See    tits.    Corporattonsi   IVasoK 
Road  Corpomtloiis. 

corporate  and  individual  distingruished,  401  6. 
execution  sale  of,  place  of,  402* 

duties  of  purchaser  at,  401. 
extension  of  corporate  existence,  408. 

all    corporations    included    under    statute^ 
404  2. 

filing:  certificate  or  certified  copy,  408. 

how  made,  408y  404. 
for  construction  of  road  for  horseless  car« 

rlagres,  etc.,  618. 
forfeiture  of  railroad,  468. 
is  property,  400. 
of  corporation,  character  of,  401  2. 

may  be  sold  under  execution,  400. 
of  railroad,  forfeiture  by  failure  to  operate, 

40S. 
of  street  railroad.     See  tit   Street  Railroad 

Corporations. 
of  telegraph  and  telephone  companies,  628. 
of  turnpike  road,  625  13-15. 

not  salable  on  execution,  401  4. 
railroads  may  sell  to  other  railroads, 
redemption  of,  402. 
redemption  of,  from  sale,  402. 


•ale  of 

at  common  law,  401  8. 

liability  under  same  as  before  sale,  401* 

purchaser  may  recover  penalties,  etc.,  401. 

purchaser  to  transact  business  of  corpora- 
tion, 401. 

where  to  be  made,  402. 
surrender  of,  402  5,  6. 
what  is,  401  6-8. 

FRATERNAL.  CO-OPERATIVE    SOCIETIES 

are  within  the  statute,  427. 

VRATERNAIi  CORPORATIONS.  See  tits.  Fra- 
ternal Societies}  RellgrtoiiSy  Social^  and 
Benevolent  Corporations. 

as  insurance  associations,  428-480. 
mutual  life,  etc.,  insurance  corporations, 
427. 

FRATERNAL  SOCIETIES 

as  insurance  associations,  428-480* 
exempt  from  insurance  laws,  427,  450. 

FRAUD.    See  tit  Wills. 

actual  or  constructive,  1282. 
actual  fraud  is  what,  1288. 
a  question  of  fact,  1201,  1202  1-86. 
effect  of,  1288  61-76. 
evidence,  1200  86-104. 
in  general,  1284  1-35. 
intent  necessary  to,  1287  86-68. 
Jurisdiction  of  courts,  1280  81-85. 
known  defects,  duty  to  point  out, 

54-60. 
waiver  and  ratification,  1280  77-80. 
eonstmctlve  fraud 

as  to  what  constitutes,  1201. 
evidence,  sufllclency  of,  1201  10. 
in  general,  1201  1-10. 
intent   need   not    be   alleged    or    proved, 
1201   8. 
agent  no  authority  to  defraud  principal,  1700. 
aflTecting   right    to    specific   performance. 


as  ground  for  annulment  of  marriage,  180. 
assignment  of  claim  procured  by,  2208  8. 
as  to  in  execution  of  wills,  1014  184-148. 
by-bidding,  as  a  species  of,  1517. 
constructive,  as  to,  1281. 
constructive  or  actual,  1288. 
contract  exempting  one  from  his  own,  void. 
1426. 
obtained  by,  1272,  1278,  1288,  1201. 
in  general,  1278  1-12. 

prevented     from     being    put     in     writing 
through,  enforceable,  when,  1866. 
deceit  as  an  element  of,  1447-1450. 
desertion  induced  by,  140. 
disposition  of  court  to  prevent,  068  19. 
disregarding  erroneous  parts  of  written  in* 

strument,  1882. 
efTect  of,  1288  61-76. 

in    action    for    specific    performance,    2220 

11,  12. 
on   oral   contract  required   to   be   in   writ- 
ing, 1855. 
enforcement    agrainst    fraudulent    party. 
1355. 
evidence  as  to,  1277  83-92. 
exemplary  damages  in  case  of,  2178. 
how   material   in   revision   of  contract,  2280 

16,  17. 
inadequacy   of   price   a   circumstance    to   be 
considered,  048  40. 


nmiBX. 


FRAUD  (continued), 
in  apprenticeship,  ground  for  annulling,  SM« 
in  marine  insurance.     See  tiL  MarlMe  lasiir- 
anee* 

valuation  under,  1985. 
Injunction  lies  to  prevent,  S264  20. 
in  insurance,  as  to,  1917. 
in  selection  of  liomestead,  966  14. 
iBstrunent   procured  thronsb 

avoided  by  Judgment  creditor  only,  when* 


oredl tor's  riffht  to  be  judicially  aacertalned. 


deemed  obtained  througrh,  when,  U7a^  USSy 
1291. 

power  to  revoke,  when,  968. 

voidable.  1271,  1378. 

when  void  against  creditor,  2267* 

when  void  against  purchaser,  954, 
lAenrance 

omission  to  communicate  avoids,  1799»  1792* 

return  of  premium  for,  1914. 
Insurer,  liable  for  loss  through,  when,  1917* 
Intent,  a  question  of  fact,  228X 
interest  as  damages  in  case  of,  2176. 
marriage  contract  procured  through,  lis. 

ground  for  annulling,  129. 
■ilarepresentatloBS 

as  to,  generally,  1278  18-57. 

as  to  solvency,  1276  68-64. 

mere    expression   of    opinion,    as    to*    1276 
66-69. 

repetition  of  statements,  1276  70-79. 
not  presumed,  948  88. 
of  wife,  as  to  by  husband,  219  18. 
on  creditors,  payment  of  mortgage  on  home- 
stead not,  974  41. 
pledge,  value  misrepresented,  2971« 
question  of  fact,  2284  41-48. 
rescission  for,  1441. 

right  of  action  for  not  assignable,  787  80,  81. 
separation  produced  by,  desertion,  146. 
specific  performance,   rights  of  affected  by. 


vitiates  contract  of  accord  and  satisfaction. 

1285  6. 
trust  arising  from,  1741. 
trustee  guilty  of,  in  what  cases,  1767. 
when  not  shown,  1277  79-82. 
when  shown,  1277  74-78. 
will  procured  or  revoked  by,  effect  of,  1097. 

FRAUD     AND     MISTAKBS.       See     tits.     Frandf 
MUtake. 

FRAin>B,   8TAT17TB    OF.     See   tit.    Statute   of 


as  to,  generally,  1856-1878. 

FRAUDULENT  CONTBITANCB.  See  tit  Fraud- 
vleat  Transfers. 

FRAUDULENT       INSTRUMBlfTS.         See       tit. 
Fravdvlent  Transfers. 

FRAUDULENT  TRANSFERS.     See   tit.  Unlaw- 
ful Transfer. 

assignment   for   creditors.     See   tit.    Assign- 
ment for  Benefit  of  Creditors. 

when  void,  2299. 
avoidance  of,  by  creditors,  when, 
bottomry,  delivery  is,  when,  2271« 
chattel  mortgage,  2271. 

as    a.    2049-2058. 

delivery  is,  when,  2271. 
consideration,  as  to,  2284,  2285. 

transfer  without  valid,  when, 
conveyance  in  fraud  of  creditors,  2267  2-8. 


as  to,  generally,  2281  2-18. 
creditors  may  avoid,  when, 
debtor,  contract  of  valid,  when, 
definition  of,  2267. 
delivery,    necessary    of    personal     property. 


fraud,  a  question  of  fact  for  Jury, 

question  of,  how  determined,  2X81» 

allegation  and  proof,  2288  12-17. 

as  to,  generally,  2882  2-11. 

consideration,  2284,  2285. 

evidence  and  burden  of  proof,  2288  18-30. 
Intent 

of  creditor,  2268  16-21. 

of  debtor,  2268  9-14. 

knowledge    and    intent    of    grantee, 
18,  14. 

knowledge  of  purchaser,  2269  82-27. 

solvency  of  debtor,  2269  28,  29. 
judicial  proceedings,  is,  when,  2267* 
lien  is,  when,  2271. 
mutual  fraud,  effect  of,  955. 
nature  of  transfer  of  property,  2269  29-85. 
of  realty,  what  is  and  what  is  not, 
person   entitled   to   attack,   2269   36-66, 

28-84. 
possession,  change  of,  nature  and  sufficiency 

of,  2276-2280. 
presumption  as  to,  908. 

as  to  in  absence  of  delivery,  2271. 
purchaser  having  notice,   rights  of, 
question  of  fraud,  how  determined, 
references,  valid,  when,   2261. 
reimbursement  of  purchaser,  2271. 
reservation    of    interest    in    assignment    for 
creditors,  effect  of,  2298. 

of  power  of  revocation,  effect  of,  965. 
respondentia,  delivery  is,  when,  2271. 
ship  or  cargo,  delivery  not  necessary,  2271. 
special  partnership,  conveyance  by  is,  when. 


time  of  transfer,  2271  61-66, 
void,  when,  2267. 
Toluntary  transfer 

is,  when,  282. 

valid,  when,  282. 
what  transfers  are  fraudulent, 
what  transfers  presumed  fraudulent,  2271* 

as  to,  generally,  2274  2-11. 

change  of  possession,  necessity  and  suffi- 
ciency of,  2276  40-121. 

nature  of  transfer,  2274  12-27. 

question  of  law  and  fact  in  relation  to  for 
jury,  2276  85-89. 
wines,  delivery  of  not  necessary,  482. 

FREEHOLD  ESTATES 

estate  for  life  of  a  third  person  is,  when, 
what  are,  686. 

FREIGHT.    See  tit.  Carriers  of  Property. 

delivery  of,  as  to,  generally,  1678-1688. 

FREIGHTAGE 

apportionment  of  by  contract, 

according  to  distance,  1688. 

no  objection  on  partial  delivery,  14 
carrier's  lien  for,  1688. 

as  to,  generally,  1689  1-4. 
consignee  liable  for,  when, 
consignor    liable  for,  when,  1687« 
definition  of,  1925. 


VRBIGHTAGB  (continued), 
on  natural  Increase  of  frelffht* 
freiffht  carried  further  than  agreed,  1688» 
when  to  be  paid,  1687. 

FRUBlfDLY,  BTC,  SOCHTTIBS.     See  tit,   RcH- 
SioiU4  Soelaly  and  Bene-volemt  Corporatloaa* 

amount  of  land  that  may  be  held  by,  G68. 
as  Insurance  associations.  428-480. 
limitation  of  amount  of  land,  G68. 

FRUIT-TRBES.     See  tit.  Trees. 

Injunction  to  restrain  cutting:  of,  2269  142. 

FVRTHBR  A8SURANCB.     See   tit.   CoTeaaAtfl, 

covenant  for,  1480. 

FUTURB  ADVAlf CBS 

lien  for,  1082  2-20. 

FUTURB    OONTINGBlfT  BSTATB8 

how  created,  688. 

FUTURB  CROP.     See  tit.   Ckattcl  Mortsase. 

agrreement  for  sale  of,  805  12-16. 

FUTURB    BBTATB 

contlngrent,    how    created,   688. 

defeat  of  by  act  of  owner,  687  t. 

delivery    to    depositary,    title    relates    back* 

687  4. 
must  depend  upon  particular  estate,  687  S. 
prospective  operation,  687  6. 
rigrhts  of  owner  of  easements,  701. 
technical  rule  as  to  abolished,  687  7* 
what  is,  686. 

FUTURB  INTBRBST 

after-acquired  property,  lien  upon,  1001  2-4, 

as  to  what  is,  65S. 

certain  future  interest  not  to  be  void,  650» 

classes  of,  68S. 

contingent  interests,  667* 

how  defeated,  682. 

lien  on,  1001. 

perishable  property,  how  protected,  788. 

taking*  effect  on   happening  of  contingrency. 


two  or  more  future  interests,  6S8. 

vested  Interests,  686. 

void  when  suspends  power  of  alienation,  677* 

what  are  recogrnized. 

what  is,  665. 

when  defeated,  688. 

when  not  deieated, 

GAMBLIHO  DBBT 

check  for  void,  2188  2-8. 

GABIBy  as  to  rigrht  to  take,  684, 

GAMING 

claim    for    money    lost    at,    not    asslgrnable« 

788   82. 
insurance  of  void,  1880b 

GARDBlf 

attached  to  land  may  be  part  of  homestead* 
060  85. 

GARNISHMBNT 

of    policy    of    insurance    on    homestead,    not 
allowed,  066  16. 

GAS  CORPORATIONS.    See  tit.  CorponitloBS  to 
Fuv^lsk  Llskt  and  Heat. 

application  for  gas  to  use,  580. 
deposit  as  condition  for  furnishing,  868. 
inspection  of  meters,  refusing,  liability  for, 
584. 
agent  of  corporation  may  inspect,  68^ 
right  to  inspect,  584* 
C.  C— 149. 


refusal  to  furnish  gas,  penalty  for,  580-588. 
to  pay  for  gas,  shutting  oft,  685. 

GATB 

as  part  of  fence,  722  22. 
GATBKBBPBR 

reasonable  regulations  regarding,  474  85.  86. 
GBNDBR 

of  words  in  code,  14. 

GBNBRAL  AVBRAGB.     See  tit.  Marine  Inaor- 

ance. 
adjusted  how,  1600. 
application  of  rules,  1601. 
as  to,  1086. 
definition  of,  1680. 
goods  stored  on  deck  of  ship,  1601« 
in  general,  1680-1601. 
insurance,  free  from,  1082, 
jettison.     See  tit  Jettison. 
loss,  how  adjusted,  1600. 

how  borne,  1600. 
marine  insurance,  liable  for.    See  tit.  Marino 


as  to,  generally,  1082,  1886. 
shipmaster  may  adjust,  when,  1886. 
things  stowed  on  deck,  1601. 
values,  how  ascertained,  1600* 
GBOGRAPHICAI^  NAMB 
cannot  be  appropriated  as  a  trade-mark,  811 
76-78. 

GIFT  IN  VIKW  OF  DBATH.    See  tlL  Glftiu 
GIFTS.     See  tit  Wills. 

acceptance  necessary  to  complete,  018  6-9. 

presumption  of,  013  8. 
ademption  of  legacy,  when,  1060. 
as  to,  generally.  Oil  2-27. 
between  husband  and  wife,  288  140-lGO. 
by  implication,  012  27. 
eansa  ntortls 

defined,  018. 

efTect  of  recovery  of  donor,  820  7. 

is  legacy,  when,  020. 

presumed,  20. 
construction  of;  Oil  2,  8. 
conveyances  which  are  not,  858  9. 
community  property  of,  244* 
defined,   Oil. 
definition  of.  Oil. 
delivery,  as  to,  018  10. 

delivery    of    key    to    receptacle,    eftect    of 
delivery,   015   82-40. 

delivery   of   receipt   for   part   of   mortgage 
debt  to  mortgager,  015  41.  42. 

indorsement  by  payee  of  negotiable  paper 
payable  to  order,  016  43. 

necessity  for,  generally,  018  10-14. 

sufficiency  of,  014  24-31. 

taking    note    for    money    loaned    in    name 
of  daughter,  016  45. 

time  of  delivery,  016  50,  51. 

proof  of  delivery,  016  46-48. 
effect  of  will  upon  gift,  020* 
fraud  in,  012  10. 

as  to,  018  2-16. 

what   is,   018. 
how  made,  012. 

in  contemplation  of  death,  012  18. 
Intention  as  to,  016. 

in  general,  016  62,  68. 

declarations    of    donor    for    parting    with 
property.  016  64. 
mode  of  expressing,  016  64-67. 


GIFTS  (continued). 

Intention,    proof,    prMumption,    and    burden 
of,  916  58-68. 

testimony  of  allegred  donor,  917  68.  66. 
In  view  of  death.     See  <*CaiM«  MortU^**  this 

title, 
made  how,  912. 

mental  capacity  of  donor,  919  14-17. 
not  revocable,  when,  918. 
of  public  moneys  by  legrlslature,  911  4-10. 
of  real  estate,  specifically  enforced  with  eau* 

tion,  2229  9. 
parties  required  to  valid  grift,  912  18-21. 
presumed  to  be  in  view  of  death,  when,  919. 
revocation 

as  to,  generally,  919. 

bona  fide  purchaser,  efFect  on,  919> 

causa  mortis  e:lft,  919> 

how  made,  912. 

in  view  of  death,  919. 

not  revocable,  when.  918. 
■ubscriblnflT  witness,  may  be  made  to,  l9S9^ 

1081. 
subjects   of  ffift,   generally,   912  22-87. 
time  of  taking  efFect,  g-enerally,  917  68. 

check  on  bank  deposit,  917  69-72. 

delivery  must  be  for  purpose  of  future  dis- 
posal, 917  78,  74. 

to  take  efTect  at  death  of  donor,  918  75,  81. 
to  subscribing  witness  to  will,  1989. 
treated  as  legracy,  when,  929. 
undue  influence  in,  912  10. 
voluntarily    made    with    full    knowledge    of 

facts,  912  11. 
voluntary  transfer,  911  9. 
when  presumed  to  be  in  view  of  death,  919. 

GIRLS.     See  tit.  Feaialee. 

GOOD  FAITH 

advance  made  in,  by  agrent.  Indemnification, 

1817. 
asent  bound  to  act  in,  when,  1818. 
in   contractinfiT   a   second   marriaare,   118   5-7. 
necessary  in  homestead,  969  36. 
offer  of  performance  must  be  made  in,  1242> 
partner 

higrhest  required   of.  1889. 

when  bound  by  act  not  made  In,  1849. 
principal  bound  to  person  acting-  In,  1812. 
trustee  must  act  in  highest,  1748. 
what  constitutes,  19. 

GOOD   IVILL 

action  by  assignee  of  contract,  788  88. 

in  trade-mark.  807  12.   18. 

is  property,  808y  828. 

of  business.  82S. 

partner  cannot  dispose  of,  1847. 

sale  of  in  restraint  of  trade,  14SI9  144i9i 

subject  of  ownership,  906. 

warranty  on.  sale  of,  1511« 

«OOD  "WILL   AND  NAMB 

is  property.  828. 
transfer  of,  824  68. 

GOOD  'Wllili  OF  BUSINESS 

as  to.  generally,  824  1-58. 
definition  .of,  823  2-0. 
transfer  of.  823. 

ORA^  Days  of  Graces 


GR 


nestead    and    harvested    not 
16,  17. 


GRAND  JUROR 

liability  for  false  Imprisonment,  75  194. 
GRAND    JURY 

complaint  to  privileged,  88  12. 

GRANT.    See  tits.  CoBveyancei  TraBsfcrw 

definition  of,  8SS  13. 
distinguished  from  license,  854  24. 
mortgage  not  a,  854. 
what  is,  858  18. 

GRANT  OF  RBAIi  PROPERTT 

acreage,    statement    of    not    controlling. 

2,   8. 
describing  property  by   name,  88S  7,    8. 
form  of,  882. 
parol  evidence  to  aid  description.  883  10. 

GRANTOR 

Interest    remaining    In    grantor    of    express 

trust,  778. 
name  of  changed,  how  to  execute,  888. 
of  trust  property,  title  of.  777. 
remaining  in  possession,  effect  of,  88T  8. 
signature  of,  sufficiency,  881  15-21. 
variance  in  name  of,  882  24-26. 

GRSATICR,  contains  less.  2318. 

GRIEVOUS   BODILY  INJURY,  141  2-7. 

finding  of  court  as  conclusions  of  law.  144  89. 
flrrievous  mental  suffering.  142  17-38. 
provocation    by    misconduct   of    complaining 

party,  144  40. 
questions  of  law  and  fact,  144  41,  42. 
sexual   intercourse,   144   43-45. 
test  of  what  constitutes  cruelty,  142  8-16. 

GROOVING  CROPS.     See  tit.  Mortgage  of  Per- 
sonal Property. 

are  chattels  not  susceptible   of  manual  de- 
livery, 2279  99-102. 
mortgage  of,  2025  10. 

GUARANTY 

acceptance  of,  1982. 
alteration  of  agreement,  1971. 
consideration   necessary   to   create,    1959. 
arbitration  agreement  sufficient  considera- 
tion. 1800  9. 
as  to,  generally,  1900  1-12. 
consideration  of  original  contract  will  sup- 
port, 1900  3-8. 
forbearance  to  sue  sufficient  consideration* 

1900  10. 
suretyship  on  appeal  bond  sufficient  con- 
sideration, 1900  11.' 
surrender  of  property  sufficient  considera- 
tion. 1900  12. 
collectability.  as  to.  1903. 
conditional,  as  to  liability  on. 
construction  of,  how  made.  1905. 
continuing  guaranty,   1907. 
as  to  what  is,  1907. 
revocation  of,  1907. 
deemed   original   undertaking,   when.   It 
as  to,  generally,  1901  1-10. 
need  not  be  in  writing,  when,  1901  10. 
defined,  1958. 

delay  of  creditor  does  not  discharge  guaran- 
tor, when,  1971. 
disability  of  principal,  effect  on,  1907. 
discharge  of  principal  by  operation   of  law 
does  not  discharge  guarantor,  1972. 


\ 


2871 


GUARANTY  (continued). 

enumeration  of  orlgrlnal,  IINII* 
exoneration  of  guarantors,  196& 
what  dealingrs  will  exonerate,  IMS* 
as  to,  generally,  1968  1-51. 
void   promise   does   not   alter   or   repair 
remedy,  when,  1971* 
factor  del  credere,  1061. 

eruarantor  Indemnified   not   exonerated,  1973» 
liability  of  does  not  exceed  that  of  princi- 
pal, 196(1. 
lllegral  contract,  no   liability  on,  1967. 
incomplete  contract,  eftect  of,  1968. 
Indemnified  guarantor,  as  to,  1844. 
Indorser  has  rights  of  guarantor,  2189. 
interpretation  of,  1968. 

liability  upon  such  guaranty,  1964.  ' 

of  complete  contract,  1961. 
recovery  upon  such  guaranty,  1964. 
that  obligation  Is  good  or  collectable,  1961« 
as  to,  generally,  1961  1-10. 
knowledge  of  principal  not  necessary,  1968U 

letter  of  credit 
as  a.  198S,  1986. 

may  be  continuing,  1986. 
liability  of  guarantors,  generally,  1968» 
construction  of,  196S. 

upoQ    guaranty    of   conditional    obligation, 
1966. 

upon  guaranty  of  payment  of  performance» 
1965. 
must  be  In  writing,  1960. 

of  the  guarantor  cannot  exceed  that  of  prin- 
cipal, 1966. 
guarantor   not   liable   on   illegal   contract* 
1967. 

•rlsinal 

enumeration  of,  1961.      ^ 

when  deemed  an,  1961* 
part  performance,  1971. 

personal  liability  is  imported  by,  19B9  18,  14. 
principal's  contract  void,   eftect  on,  1967* 

disability,  no  etfect  on  guaranty »  1967.    • 
privity  with  principal  debtor  does  not  exist* 
1969   16-17. 

release  of 
as   to,   1261. 

by  altering  principal's  obligation,  1968. 

by   impairing  remedies   against   principal, 
1968. 

delay    of   creditor   does    not    work,    when, 
1971. 

discharge    of    principal    by    law    does   not 
affect  a,  1278. 

effect  of  by  performance  as  a,  1971* 

void' promise  does  not  work  a,  1971* 
reduced  by  partial  performance,  1928. 
revocation   of  continuing,  1967* 
rescission  of  agreement,  1971. 
sole  guarantor  nanied  in  body,  several  sign- 
ing, effect  of,  1939  18,  19. 
surety's  rights  those  of  guarantor,  1979. 
time  when  liability  accrues  on,  196S* 
unconditional,  as  to,  when  is,  196S*  '. 

what  is,  196a 

as  to,  generally,  19B8  1-19. 

joint  liability  of  Indorsers  on  note,  19SS  8, 
writing,  must  be  in,  when,  I960. 

need  not  be  in,  when,  1961« 


GUARDIAN.     See  tit.  GuardlaB  and  Ward« 

for  minor  children,  260  12-14. 
In  divorce  proceedings,  188  47,  48. 
of   husband   cannot   transfer   title   to   home- 
stead, 972  19. 

GVARDIAir  AND  WARD 

ad  litem,  69. 
appointment  by  court,  275. 

appeal  from  proceedings,  276  12. 

Jurisdiction  of  superior  court,  275  7-10. 

nature  of  proceedings,  276  11. 
appointment  by  deed,  275  7. 
apprenticing  ward,  288. 
bond  necessary,  275  11,  12. 
child's     welfare     controlling     consideration. 

277  7. 
confidential  relation  of  guardian  and  ward, 

279. 
custody  of  ward's  person,  275  18. 

rules  for  awarding,  276. 
damages  for  holding  over,  2196«  j 

death  of  Joint  guardian,  279. 
definition  of.  278. 

of  general  guardian,  274. 
discharge  of  guardian   of   minor,   281* 

when  entitled  to,  281. 
duties  of  guardians  of  the  person,  278. 
duty  of  guardian  of  the  estate,  278. 
father's  right  to  child  is  "property,"  277  t,  Iw 
general    guardian,    what,    27>4. 
Vnardlan 

appointed  by  parent,  how  superseded,  280. 
by  will  or  deed,  274. 

death  of  Joint,  279. 

defined,  278. 

discharge,  entitled  to,  when,  281, 

dissolved,  by  what,  280. 

general,   defined,   274. 

rules  for  appointing,  276. 

of  estate,  275. 

of  insane  persons.     See  tit  lasane  Persona* 

origin  of  powers,  274  3-12. 

parental  authority  ceases  on  appointment 
of,  268. 

removal  of,  grounds  for,  279. 

special  and  general.  278. 

special,  what  is,  274. 

under  direction  of  court,  279U 

waste  by,   1464. 

what,  278. 
guardian   ad   litem,  59. 

under  direction  of  court,  279. 
guardianship,  dissolved  by  what,  290* 
lolBt  vnardlan 

as   to,  279. 

death  of,  279. 
Jurisdiction,  276. 
kinds  of  guardians,  278. 

chivalry  guardian,  274  11,  18. 

guardian  de  son  tort,  274  18. 

natural  guardians,  278  8-7. 

nurture  guardians,  278  8. 

socage  guardianship,  278  9,  10. 

testamentary   guardian,   274    13. 
parental  authority  ceases  on  appointment  of 

guardian,  268. 
parent's  right  subject  to  certain  conditions, 

277  6. 
power  of  gi2ardian  appointed  by  courts  277. 
presumption  in  removal  proceedings,  280  7. 
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GUARDIAN  AND  WARD  (continued). 

property   of  child  custody  of  ffuardlan,  977 
6-11. 

power   of  court   over,  277   7. 
relation  confidential,  279. 
release  of  sruardlan  by  ward,  280. 
removal  of  gruardlan,  279. 

accountlngr  after  removal,  279  1,  S. 

pounds  of  removal,  279  8. 

power     conferred     upon     probate     ooart* 
280  6,  6. 

removal  of  father  as  guardian,  289  4. 
rules  for  award Ingr  custody,  279* 
special  guardian,  what,  274. 
special  or  greneral,  278. 
stockholder,   eniardian  as,  SS8. 
superseded,  how  gruardian  is,  280. 
suspension  of  power  of  guardian,  280i 
testamentary  gruardian,  274. 
ward 

deflnition  of,  27S. 

may  own  stock  in  what  corporations,  B8C 

release  by,  280. 

GUARDIANSHIP.      See    tit.    ^VFllls. 
person  under  cannot  make  will,  lOOS  174,  17S. 

QUIBST.     See  tit.  Innkeepers. 

HABBNDUM 

limltinfiT  estate,  efFect  of,  880  7,  9. 
limits  and  defines  estate  srranted,  872  10,  11. 
reserved  to  in  construction  of  srant,  889  9. 
will  prevail  over  ffrantinsr  clause,  872  12-14. 

HABITUAIi    INTBMPERAlfCB.      See    tit    Dt« 
vorce. 

divorce  srranted  for,  when,  lS8y  152. 

HALF-BLOOD 

common-law  rule  as  to,  112S  2-4. 
discrimination   asrainst,   1125   6-18. 
relatives  of,  as  to,  112S. 

HALF-BROTHBRS,  BTC 

rigrhts  to  succeed,  1118  26,  1119  40,  4t. 

HAlfD^ITRITIHG 

admitted  by  acknowledgrment  of  instrument* 

983  12. 
evidence  of  must  prove  what,  988. 
of  subscribingr  witness  may  be  proved*  how. 


HBAD  OF  FAMILY.     Bee  tit.  Hemeetend. 
defined,  988. 
husband  as,  191. 

HBALTH  INSURANCB  CORPORATIONS.  See 
tit  Mutual  Life,  Health,  and  Accident  In- 
surance Corporations. 

HIBIR.       See     tits.     Snceesslonf     "WweMm     nnd 


as  to,  grenerally,  1108  2-18. 

oonveyance     of    grood,    unless    will    proved 

within  four  years,  1102. 
Interpretation    of,   870,   1077. 
legritimacy  of,   who  may  dispute,  2B7* 
meaning:  of.  1117  10. 
of  minor,  may  disaffirm  eon  tract,  48. 
of  tenant  for  life  take  as  purchasers,  when* 


person  taking:  by  succession  is,  1114  21. 
relinquishment  by  to  ancestor,  082  16. 
word   "heirs"   not  necessary  to  pass   fee   to 
devisee.  1077. 
BBIR  APPARBNT 

deed   of,   equitable  doctrine  coneemlnff, 

6-7. 


HIGH-^VFATBR  MARK 

as  to,  g:enerally,  710   10-18. 
presumed  boundary,  when,  712  36,  87. 
HIGHIVAY.      See    tit.    Wmmom   Road    Corpora- 
tions. 

breach   of   condition,   and   re-entry   for, 

34-86. 
oonveyance  bounded  by,  passes  what, 
clause  in  deed  declaring  land  to  be  used  as. 

890  31-33. 
owner's  title  presumed  to  extend  to  center 

of.  712. 
railroad  crossing:,  to  acquire  land,  how,  404. 
see  tit.  Pnbllc  Hlgrhwaya. 
teleg:raph  and  telephone  comi>anies  may  use^ 

021. 
water  company,  not  to  obstruct,  632. 

HIGH^'AYS  AND  PUBLIC  ROADS 

no  tolls  to  be  charged  on,  618. 

HIRING.     See   tits.   Hlrtns  of  Personal 
ertyi  Hiring  of  Real  Property. 

apportionment  of  hire,  1581. 
as  to  what  is.  1606. 

in  general,  1600  1-66. 
care  required  of  hirer,  1674. 
ekarter  party 

definition  of.  1002. 

master  may  enter  into,  1828. 
contract  between  parties,  1607  20,  21. 
definition  of,  1606. 

decree  of  care  required  of  hirer.  1574. 
easement  cannot  be  subject  of,  1608  89. 


extraordinary,  1002. 

ordinary,   1001. 

who  must  bear,  1001*  1002. 
hirer  may  terminate  hiring:,  167& 
hiring:  terminates,  when,  1678. 

as   to,   e:enerally,   1679   2-41. 
Injuries  to  be  repaired  by  hirer,  1878. 
Utter 

oblig:atlons  of,  1001. 

to  put  thing  in  fit  condition.  1001. 
lodg-ings   for   indefinite   period.   1687. 
particular  use,  1670. 
possession   of  thing   hired,  1670. 
products  of  thing  hired,  1670. 
quiet  enjoyment,  1001. 
quiet  possession,  1670. 

real  property.    See  tits.  Hiring  of  Real  Prop- 
erty |  Landlord  and  Tenant. 
repairs,  letter  to  make.  1001. 
return  of  thing  hired,  1008. 

place  of  return, 
ships,  hiring  of, 
terminated 

by  death,  etc..  of  either  party,  IBSU 

by  destruction,   1678. 

by  letter,  1677. 

when.  1678. 
terminating  hiring  by  letter,  1677. 
thing  lent  for  a  particular  use,  1678. 
uncorporeal  hereditaments  cannot  be  subject 
of,  1608  28. 

HIRING  OF  PERSONAL  PROPHRTT.    See  UtH 
Hiring  I  Hiring  of  Real  Property* 

charter  party,  what  is.  1008. 
extraordinary  expenses,  1002. 
obligations  of  letter,  1001. 
ordinary  expenses,  1001* 
return  of  thing  hired. 
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HmnVO     OF     RBSAIi     PROFBRTT.       See     tit 

as  to  duty  of  lessor,  srenerally,  1882  2-86. 

common-law  rule,  168S  6-9. 
attornment.     See   tit.  ▲ttommeiKt* 

to  strangrer,  IBM. 
covenant  to  repair,  1B84  11-14. 
dwelling  to  be  made  fit  for  its  purpose  hj 

lessor,  1582. 
extent  of  lessor's  liability,  1584  16-28. 
fixtures.     See  tit.  Fixtures. 
fraud.      See    tit.    Fraad. 

deceit   in  representations  as  to  safety  of 
premises,  1585  26,  26. 
lessee  may  make,  when,  1585. 
lessor  to  make  dwelling:  fit  for  its  purpose, 

1582. 
letting  parts  of  rooms  forbidden,  when,  1001. 
nefflisence    of    lessor    of    machinery    leased 

with  premises,  1585  27,  29. 
notice  to  quit,  1599. 
as  to  and  requisites  of,  1589  20. 

rent  is  payable,  when,  1590* 
as  to,  grenerally,  1591  1-102. 
of   lodgrlngrs   for   indefinite    term,   1587. 
presumption  of  failure  of  duty,  from  what* 

1585  86. 
re-entry,  rigrht  of  for  purposes  of  repairinir* 

1585   88. 
renewal    of   lease   by   continued   possession* 
1587. 
as  to,  1888  2-18. 
tenant  must  deliver  notice  served,  when,  lOOAt 
term  of  not  limited  or  fixed,  1587* 

HOLDING  OTBR 

damagres  for  wilful,  2196,  2109i 

HOLIDAYS 

certain  acts  not  permitted  on,  19w 

enumeration  of,  8. 

exclusion    and    Inclusion   in   computation 

time.     See  tit.  CompatatlOK  of  Time. 
falllngr  on  Sunday,  8. 
general,  11   2- A, 
Judicial  sales  on,  11  6,  6. 
last  day  falllngr  on  to  answer,  11  7. 
note  payable  erlven   time  after  date  falling 

due  on  Sunday,  11  8,  9. 
performance  on  followingr  day,  19. 
policy  of  insurance,  payment  falling  due  on 

Sunday,  11  10. 
what  are  within  meaning  of  code,  8* 

HOLOGRAPHIC.      See    Uta.    Olosnipkle    'WiUf 

HOMS3 

refusal  of  husband  to  follow  wife,  159. 
of  wife  to  follow  husband,  desertion,  159 
4,  5. 
right  to  change,  149  2,  8. 
to  be  selected  by  husband,  149. 

HOMBSTEAD.      See    tit.    Hoaic«tead    COTpom» 

tlOBS. 

abandoned,  how,  976. 
abandonment  can  be  accomplished  only  in 
the  methods  provided  by  statute,  979 
11. 

adultery  of  wife  and  abandonment  of  hus- 
band does   not  devest  character,  976    2. 
adverse   possession   extlngruishes,  976  8. 
as  to,  generally,  976  2-26. 
attempt    to    arnuire    a    second    homestead, 
affect  of,  976   4. 


conveyance   upon   conditions   and   reserva- 
tions, 976  6. 
deeds  between  spouses  do  not  constitute, 

976  8,  9. 

•fforts  to  sell  do  not  constitute,  976   10. 
exercise    of    citizenship    in    another    state 

does  not  show,  977  22. 
husband's  power  to  abandon,  976  16. 
joint  conveyance  by  spouses  is,  976  18. 
lease    by   spouses   and   purchase   of   other 

land  not  a,  976  17. 
removal  from  premises  does  not  constitute, 

977  20,  24. 
retroactive  effect  of,  977  26. 
temporary  removal  is  not,  977  24. 

abandonment,   declaration   of,  975. 

effectual  from  when,  977. 
acknowledgment   on    conveyance    or   encum* 

brance  of  homestead,  979^  971  8,  4« 
alienation  of  homestead 
of  insane  persons,  992. 

notice  of  application  for  order,  992. 
petition  for,  992. 

when  order  may  be  made  and  effect  ot 
998. 
permissible,  971  5 
•ppmlsenent  of 
and  division  of,  989. 
application  for,  how  made,  978i 
filing  petition  for,  979. 
hearing,   time   and   place   to   be   fixed   for, 

979. 
aervice    of    petition    and    order    to    show 

cause,  979. 
when  may  be  had.  977, 
appralsem  of 
appointment  of,  979. 
compensation   of, 
duties  of,  969. 
oath  of,  979. 
reifort  of,  989. 

proceedings   on, 
setting  off  homestead,  969. 
as  to,  generally,  957  2-62. 
as  to  what  consists  of,  966. 
assignable  under  decree  in  divorce,  189  9. 
bankrupt,  956. 
building  independent   of   premises,   selection 

of  as,  962  2. 
business  conducted  on,  969  27-30. 
carved  out  of  separate  property  of  wife,  suc- 
cession, 1118  31. 
children    take    interest    in    by    inheritance. 

1117  16. 
claims  of  minor  children,  as  to,  1189  6. 
community   property    may   be    selected,    961» 
962  4,  968  17. 
vests  in  wife  upon  death  of  husband,  1189 
4.  6. 
complete,  when,  968. 
consists  of  what,  966. 
constitutional  provision  for,  972  9. 

construction  of,  972  10. 
construction    of    homestead    statutes    to    be 
liberal,  967  8-13. 

contract    of    wife    with    husband    releasing 

rights  in,  972  11. 
conveyance    by    husband    alone    Inoperative, 

978  24,  26. 

conveyance  of,  how  made,  979. 

costs  of  proceedings  to  subject  to  debts. 


HOMESTEAD  (continued). 

creation  of  homesteads  by  eonstitutlon,  M7 

4-7. 
death  of  one  spouse.  eflCect  of,  972  12. 
debts 

filed  after  lien  of  Judgment  has  attached, 

968  8-10. 
filed      pending      foreclosur*      proceedings, 

968  7. 
for  what  liable,  967. 
liability  of  for,  as  to,  968. 
^eelaratloB  of 

as  to  contents  of,  96S. 

does  not  aflCect  character  of  property,  HI 

29. 
of   abandonment.   97B»  977* 
recording:,  967,  991. 
deed  absolute  intended  as  a  mortffagre  filed 

before   prevails   over,    968. 
deed  to  procured  by  fraud  will  be  canceled, 

979  18. 
defense  in  foreclosure  of  mortflraflre  on,  974 

86-40. 
definition  of,  9B8  14,  15. 
descent  and  devise  of,  969  8. 
description  of  premises,  971  IB. 
detection  of  fraud  througrh  by  husband,  void. 

979  14. 
divorc«,  disposition  of  on.  188. 
double  house,  setting:  apart  as.  960  49. 
dwelling-house,  meaning:  of,  968  16. 
efFect  of  claim  of  premises   not  subject  to^ 
969  8. 
of  second  marria8:e  on  right  of  alienation 
of,  971  18. 
*  encumbered,  how,  970. 
enlargement    of    building    for    foreign    pur- 
poses, 959  31. 
evidence  of,  general  report  and  understand* 

ing,  939  82. 
execution 
against  homestead,  977. 
application  for,  how  made,  978. 
application  of  proceeds  of  sale,  981* 
appointment   of   appraisers,   979. 

appraisers  to  be  sworn,  979. 
compensation  of  appraisers, 
•costs,  how  paid  and  collected, 
determining   value   and    divisibility, 
exemption  from,  964,  967. 
exemption  of  proceeds  of  sale,  981. 
money   arising  from   sale   equal   to   home* 

stead    exemption    protected,    981. 
notice  of  hearing  and  service  of,  979. 
order  directing   sale,  when,   981. 
petition  for,  where  filed,  979. 
proceedings  on,  977,  978  8-9. 
report  of  appraisers  as  contents  of,  969. 
setting  out  homestead  exemption,  980. 
appeal  not  allowed  from  order,  981  S. 
title   of  claimant   immaterial,  981   6. 
what   bid   may   be   received,  981. 
when  not  subject  to,  964. 
when  subject  to,  967. 
exempt  from  forced  sale,  964. 

alimony  not  payable  out  of,  964  2. 
all   homesteads  exempt,  965  8. 
appurtenance  to  homestead  exempt,  965  4. 
attachment  levied  before  declaration,  965  6. 

sale  under  not  permitted,  065  6. 
constitutional  right  to  exemption.  965  7. 
execution  sale  of,  965. 


exempt  from   execution  or  forced   sale. 
11. 

extent  of  exemption,  965  12. 
garnishment  not  allowed,  966  15. 
failure  of  recorder  to  note  declaration  of  in 

index.  996  14. 
farm  used  to  pasture  cattle  of  others,  959  33. 
flat  may  be  selected  as,  969  34. 
fraud  in  connection  with  disposition  of  court 

to  prevent,  958  19. 
fraud   in    procuring    deed   of   from    spouses. 

971  18. 
fraudulent  discharge  of  debts  on,  968  5. 
from  what  homestead  may  be  selected,  961, 


garden  attached  to  land  may  be  part  of.  959 

85. 
garnishment  of  not  allowed,  966  15. 
gas  factory  or  store-house  does  not  acquire 
character   of   by    residence    in    building. 
969  88. 
good  faith  necessary  to,  959  86. 
grain  raised  on  not  exempt,  966  16,  17. 
guardian   of    husband    cannot   transfer   title 

to,  972  19. 
head  of  family  may  select,  989  8,  964. 
"head  of  family."     See  tit.  Head  of  Pamlly. 
son  with  whom  mother  resides,  98S  6. 
death  of  mother  does  not  put  end  to 
homestead,  when,  983  7. 
definition  of  term,  98S. 
husband    is,    where    spouses    declarants, 

968  4. 
mother    of    bastard    who    is    unmarried. 

UC^B    Z. 

need  not  be  a  married  person.  98S  6. 
widow  with  children,  984  10. 
node  of  selection,  964. 

acknowledgment  and  certificate  thereto, 

984  2-10. 

action  against  claimant  no  bar  to  selec- 
tion. 984  11. 

declaration  must  be  executed,  how,  98S 
12-16. 

declaration  of  homestead.  See  tit.  Dec- 
laration of  Homestead. 

oath  required,  985  17. 

selection    must   be    pursuant   to    statute, 

985  18-20. 

what  must  contain,  965. 
hotel  occupied  by  proprietor  and  family.  969 

87,  88. 
injunction  lies  against  forced  sale,  966  19,  20. 
Insolvency  proceedings  do  not  reach,  966  21. 
insolvent   debtor   may   acquire,    961  6. 
is  question  of  fact,  960  48. 
Joinder  of  husband  and  wife  conveyance  nec- 
essary. 978  26-81,  975  54. 
Judgment   against    husband    not   enforceable 

against,    when,   967   82. 
judgment  creates  no  lien  upon,  966  22. 
land    held    in    Joint    tenancy    or    tenancy    in 

common,   961   6-12. 
lease  by  husband  alone  invalid.  973  23. 
lease  of   property  before  marriage   deprives 

of  character  of.  961  18. 
leasing  part  of  building  does  not  afPect.  960 

51. 
legislative    power    to    protect    and    regnilate, 

957   7. 
levy  of  execution  before  declaration  of  home- 

Rtpad,   969   11. 
creates  no  lien  on,  966  28. 
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HOMESTEAD  (continued), 
liability  of*  in  greneral. 
Hens   on,   for   what   liable,   fNI7* 
lunatics,    proceedings   to    encuml>er   or   sell, 

Ml. 
materialman's  lien  on,  969  12,  18. 
may  be  subject  to  trust,  964  30. 
mechanic's  lien  on,  969  14,  16. 
millinery  and   tinsmithins  in  bulldlnff  does 

not  destroy  character  of*  9S9  29,  80. 
minor  landu  may  constitute,  969  13. 
money    borrowed    to    buy    outstandinir    titl6 

no  lien,  967  26. 
taOTtgAge  of,  976. 

consideration  for  wife's  Joint  Interest  nec« 

essary,  973  8. 
executed    on    homestead    by    wife    valid, 

when,  973  16. 
for  what  liable,  967* 
Is  valid,  971  6. 
paramount     to     homestead     where     prior 

thereto,  969  16-22. 
recordation  of  mortgragre,  973  28,  24. 
mortgrasred  property  may  be  declared  on  as, 

963  16. 
not  invalid  because  claim  of  made  pending 

suit,  966  14. 
object  of  statute  In  providing  for,  968  20. 
other  persons,  selection  of  by,  991* 
part  of  land  only  used  as  homestead,  960,  40. 
part  of  may  be  sold,  effect  of  sale,  978  34. 
partnership  assets  not  subject  of,  967^  27. 
partnership   property   not  subject   of,   963   9. 
payment   of    mortfirase    on    not    in   fraud    of 

creditors,  974  41. 
permanence  of  home  not  necessary,  974  42, 
physical   fact   and    intent   considered   In   de- 

terminlngr,  960  41. 
power    of    attorney    by    husband    to    convey 

invalid.   994  43,  44. 
presumption     arising:     from     residence,     968 

21-24. 
principal   use  to  which  property  put  is  cri- 
terion, 960  42. 
property   purchased  with  non-exempt  assets 

may  be.  962  6. 
purchaser  of  at  execution  sale  takes  no  title, 

967    28. 
quletingr  title  to,  967  29. 
reciprocal    rights   of   husband   and   wife   in, 

974  45. 

recording:  declaration,  967,  991« 

recording  selection,  964. 

redemption  from  sale  under  mortgage  fore* 

closure,  970  26. 
reformation  of  mortgage  on,  974  46. 
rescission     of    mortgage     executed    by    one 

spouse,  074  47. 
reservation  of  homestead  In  mortgage.  974  49. 
residence  necessary  to  creation  of,  958  26-54. 
residence    necessary    to    declaration    of,    968 

25.  960   46,   47. 
both  spouses  must  occupy,  9S9  26. 
rights   of    purchasers    or   encumbrancers    of, 

975  60. 

roomers   and    lodgers,    keeping  of   does   not 
affect  right,  960  45. 
of.    See  ''execution,"  this  title, 
bid  which  may  be  received  on,  961« 
disposition  of  proceedings  on,  981. 
exemption  of  proceedings  of,  when,  981* 
on  execution,  when,  967f 


what  bid  may  be  received,  981. 
when  may  be  directed,  981. 
selected  from  what  property,  961, 
second    homestead,    effect    of    acquiring    on 

first,  961  66-69. 
second  tenement  constructed  after  acquiring, 

961   66-69. 
■election 
acknowledgment  of,  991. 
by  other  persons,  991«  • 
from  community  property.     See  tit.   Com- 

mnmlty  Property. 
from  what  property,  961. 
from    wife's   property,    consent    necessary. 


mode  of,  984. 
necessary,  961  68. 
separate  property  may  be,  961,  96S  17,  18. 
set  apart  to  wife  on  divorce,  when,  186  16. 
several  lots  may  be  included  in.  968  19-22. 
temporarily  residing  In  state,  party  entitled 

to,  961  60. 
temporary  use  of  by  widow's  family,  1180  7. 
tenant's    possession    insufficient     to     confer 

right,  960  48,  49. 
tenure  by,  when  held,  968. 
test  of  homestead,  961  62,  68. 
title  or  estate   of   claimant  not  affected  by 

claim  of,  968  24-29. 
title,  perfected,  when,  988. 
trust  in  cannot  be  created,  189  98.  99. 
undivided  moiety  conveyed  by  husband  and 

wife,  975  62. 
uninclosed  land  may  be  set  apart  as,  960  62. 
value   of   homestead   exemption,   982. 
actual  value  is  criterion,  982  2. 
constitution  does  not  limit  value,  963  3. 
evidence   of  value   necessary,   983   4. 
excess  in  value  does  not  Invalidate  selec- 
tion, 983  6. 
increase    of    value    works    diminution    of 
area,  983  7. 

•  limit  of  amount  fixed,  988  8. 

•  mortgage   is   not'  element   In   ascertaining 

value,  963  9. 
of  property  Immaterial,  967  80. 
presumption  as  to  value  not  indulged,  983* 
quality  of  land  Immaterial  if  value  not  ex- 
ceeded, 983  10. 
"value"   as  used  in  respect  to  homestead, 
988  12. 
vendor's  lien  paramount  to  homestead,  when, 

970  28,  29. 
void  selection  by  husband,  964  2. 
water  appurtenant  to  is  exempt,  967  81. 
way  of  necessity  attaches  to,  when,  970  80. 
what  is,  189  90,  966. 
what  may  be  selected,  961* 

what  not,   964. 
when  complete,  988. 
who  may  select  a  homestead,  983. 
wife  has   no  right  independent   of   husband, 
984  11,  991  30. 
interest  of  in  protected.  978  38. 
may  assert,  963  12. 

necessary  party  to  declaration  of,  964  8. 
residence  of,  961  68. 

HOMBSTEAD  CORPORATIONS 

advertisement    and    sale    of    delinquent    and 

forfeited  shares,  635. 
annual  report  to  be  published,  637. 
publication  to  be  made  where,  587. 


HOMESTEAD  CORPORATIONS   (continued), 
by-laws  must  specify  time  for  and  amount  of 

payment    of    instalments,    684. 
to    be    furnished   to    member    on   demand* 
S84. 
corporation  terminated,  when  and  how,  888» 
delinquent  shares,  advertisement  and  sale  of, 

S88. 
dividends  on  termination,  paid  when,  8S6. 
division    of    property    amonir    shareholders, 

when,  SMi 
forfeit  for  speculating  tn  or  selling  lands  ex« 

ceedins  what  amount,  6S6. 
penalty  for  violation,  689. 
forfeited  shares,  advertisement  and  sale  of, 

588. 
married  women  may  own  stock  in,  Z99, 
may  borrow  and   loan  funds,   how  and   for 

what  time,  688. 
minor  children,  wards,  and  married  women 

may  own  stock,  686. 
payment  of  premiums,  886. 
penalty  for  failure  to  pay  instalments,  884* 
premiums,   payment   of,   686. 
stock   of,   who   may   own,   886. 
time  of  corporate  existence,  B84»         ' 
wards  may  own  stock  in,  888. 

UOHBSTBAD  BXBMPTION 

setting:  off,  980f  081. 
HORSES 

bailment  of,  what  is,  1S46  S. 

degrree  of  care  required  of  by  hirer,  1B7B> 

injuries  by,  1468  87,   88. 

HORSELBSS  TBHICLB9 

franchise    to   construct    road   for,   818» 

HOTBL.     See  tit.  Innkeepers. 

definition  of,  1687  2-16. 

occupied  by  proprietor  and  family  as  home* 
stead,  969  87,  88. 
HOTEL   NAME 

Is  trade- mark,  811  79,  80. 

HUMANE  CORPORATIOHS.  See  tit.  floclettes 
for  the  Prevention  of  Cruelty  to  Children 
and  Animals. 

HUSBAIVD.     See  tit.  Husband  and  lirife. 

as  wife's  aerent,  801  111-122. 

husband's  remedy,  268  8-6. 

inherits  from  wife.  1127. 

power  to  abandon  homestead,  976  18. 

remedies  agralnst  grrowingr  out  of  wife's  sep* 

arate  property,  318  141,  142. 
succeeds,  when.     See  tits.  Gommanlty  "Preipm 

ertyi   Husband   and  'Wifei    Snceesslon. 
succession  by,  1119  67. 
undue  influence  In  obtaining  wife's  acknowl* 

ederment,  988  6-8. 
wife  as  agent  of,  202  123-128. 
to  support,  when,  268. 

HUSBAND  AND  WIFE.  See  tit.  Married  TITo- 
men. 

abduction  of  spouse,  108. 
children.     See  tit  Parent  and  Child. 
community    property.      See    tit.    Community 
Property. 

gift  by  husband,  244. 

Includes  what,  221. 

power  of  husband  over,  244. 

testamentary  disposition  of  by  spouses,  244* 

when  not  liable  for  wife's  debts,  240. 
confidential  tru»t  relations  between  husband 
and  wife,  107  44-68. 


tfontmets  between 

and  others,  capacity  to  make.  182. 
not  impaired  by  their  legral  relations, 
contract    between    husband    and    wife,    II 
16-43. 
by  husband,  102,  194  2. 
by  wife,  192,  196,  3-16. 

respecting  community  property.  2481, 
of  husband  with  strangers,  196  67-69. 
of  husband  and  wife  with   strangers, 
107-128. 
'  of  marrlagre  settlement,  how  executed, 
minors  may  make,  268. 
to  be  acknowledged  and  recorded, 
effect  of  recording,  268. 
of  separation,  208,  207,  978  9. 
'  of  wife  with  strangrers,  199  70-106. 
courtesy.    See  tit.     Courtesy. 
courtesy    and    dower.      See    tits.    Conrtegyi 

Dower. 
custody  of  children.    See  tit.  Children. 
deeds  between,  978  8. 

inter   se   conveying  homestead,  972   80-22, 
976  63. 
dividends,  on  stock,  payable  to  married  wo- 
man, 867« 
domicile 

husband  may  flz,  1481 

selecting'  unflt  amounts  to  desertion,   168. 
dower.     See  tit.  Dower. 
dwelling,    neither    spouse    can    be    excluded 

from,  192. 
earnings   of   wife    not    liable    for    husband's 
debts 
when   living   separate  and   apart,   941. 
effect    of    decree    of   divorce    on    community 

property,  207  6,  7. 
entireties,  are  tenants  by,  684. 
head  of  family,  husband  is,  191. 
homestead.     See  tit.  Homestead. 
homestead  corporation,  wife  may  hold  stock 

in.     See   tit.   Homestead  Corporation, 
husband 

may  make  contracts,  192. 

property   of,    not    liable    for   wife's    debts. 

when,  242. 
rights    and    liabilities    of    in    relation   to 

stepchildren,  264. 
rights  of  as  head  of  family,  191. 
separate   property   of.   Includes   what,  tl& 
wife  liable  for  support  of,  when,  253. 
inheritance  by.     See  tit.   Succession. 
interests  separate,  when,  192  6. 
inventory  of  separate  property  of  wife.    See 
tit.  Separate  Property  of  'Wife. 
filing  of  inventory,  289. 
joint  tenancy  between,  207* 
legitimacy    of    issue.       See     tits.     Bastar4s| 

Liegltlmacy. 
maniase  settlement  contracts 
by  minor,  266. 
effect  of  recording.  266; 
how  executed.  256. 

to  be  acknowledged  and  recorded,  266* 
married  woman.     See  tit.  Married  Womeo. 
mutual  obligations  of,  191. 
partition  on  divorce,  breach  of  contract  of, 

208  9,  10. 
property  Interests  of  are  separate, 
property  of,  how  held,  207. 
property  rights  of,  in  general. 


INOBX. 


HUSBAND  AND  WIFB    (oontlnued). 
purchase  of  land  with  community  funds  and 

separate  funds,  a08  11. 
reciprocal  risht  In  homestead,  974  4S. 
rlffht  of  husband  as  head  of  family,  191,  m 
4-10. 
interment  of  wife,  192  11. 
may  select  home,  and  wife  must  acquiesce, 
148^  lHa  2-10. 
refusal  of  wife  to  follow  husband  to  new 
home,  ISO  4,  S. 
rierhts   of   husband   and   wife   governed   by» 
what,  15S. 
of    spouses    substantially    equivalent,    106 
12. 
sale  of  wife's  interest  as  tenant  in  common 

with  husband,  iuTalld,  106  18. 
savings  and  loan  stock  may  be  held  by  wife, 
641« 

separate  property  of  husband.    Bee  tit.  Sep- 
amte  Property  of  HvslMUid. 
of    wife.      See    tit.    Separate    Property    of 

'Wife. 
liable  for  ante-nuptial  debts,  142. 


consideration  for, 

contract  of  between,  MS,  lOT. 
settlement.     See   "marriagre  settlement  con- 

tracts/'  this  title, 
stepchildren,  husband's  duty  toward,  164. 
stock,  married  woman  may  transfer,  IBT. 
support  of  husband,  wife  liable  for,   when. 


of  wife,  1S1« 

when  separated  from  her  husband, 
tenants  by  entirety,  205. 

in  common,  107. 
transfers  between,  as  to,  849  26-35,  44,  45. 
wife  may  make  contracts,  when,  192. 

to  support  husband,  when,  268. 
vrtfe**  eaminffs 

her  separate  property,  when,  241. 

not  liable  for  husband's  debts,  241. 
wife's    estate.      See    tit.    Separate    Property 

what  included  in,  208. 
wife's  property 

liable  for  her  debts,  242. 

not  liable  for  husband's  debts,  24S. 
wife's  separate  property,  what  included  in* 


HUSBAIflKS  DEBTS 

earnings  of  wife  not  liable  for,  241. 
liability  of  community  property  for,  240  6-10. 

HYDRAULIC   MINING 

usafiT®  may  regrulate  conduct  of,  1167  11-16. 
easement  of  restriction  upon  ri^ht  of  prop- 
erty, 1167  7-9. 
evidence  as  to,  1167  10. 

HYPOTHBCATIOBT 

of  property  by  wagron-road  corporation,  617. 

IDBNTIFIGATION 

distinction  between  specification  and  ascer- 
tainment of  total  value.  907  24-28. 
generally  of  thlngrs  sold,  906  16-19. 
weishlngr,    measurlngr,    counting,    etc.,    906 
20-28. 
future  welgrhlngr  and  measuring,  906  28. 
of  contracting  parties. 


IDIOTS.    See  tits.  InaaBityi  Persons  of  Unsoiud 
Mind. 

contracts  by.  62  11-15. 
marriagre   of,  132  34-36. 

IDLE  ACT 

law  does  not  require,  2816. 

ILLBGAL  CONTRACTS.     See  tit.  SpeelSe  Per- 
formance. 

win  not  be  specifically  enforced,  2217  29-83. 

IliLBGITIMATB    CHILD.      See    tits.    Baatarai 
Le^tlniatlom. 

adoption  of,  271. 

custody  and  control  of,  261. 

succession    of.      See    tit.    Snceesslon. 

IMPAIRING    OBLIGATIONS     OF    CONTRACTS 

by  repeal  of  charter,  406  15. 

IMPLICATION 

8lft  by,  912  27. 
repeal  by,  28  11-18. 

IMPLIED  COVENANTS 
as  to,  900. 

effect  of  word  "srant"  on,  854  21. 

what  embraces,  902. 

what  covenants  are  implied,  901  2-21. 

covenant  against-  previous  conveyance,  901 
8,  9. 

covenant  of  right  to  convey,  901  7. 

covenant  of  seisin,  901  7. 

IMPOSSIBLE    OR    UNLAWFUL    CONDITIONS* 
See  lit  Conditions. 
are  void,  1194. 
as  to,  erenerally,  1195  1-69. 

iMPossiBiLrrr 

ascertainingr   consideration    of,    1S49. 

ascertaining  object  of  contract  of,  1222. 

condition  void  because  of,  1194. 

defined,   1828. 

law  does  not  require,  2816. 

of  performance  avoid   contract,  1824. 

IMPOTENCY.     See  tit.  Annulment. 

as  grround  of  annulment  of  marrlagre,  180. 

IMPROBABILITY 

of  contingency,  future  interest,  659t 

IMPROVEMENTS 

by  life  tenant,  705  8. 

INADEQUATE   CONSIDERATION 

In  action  to  enforce  specific  performance, 
2229  13-20. 

INCAPACITY.      See    tit.    Insane   Persons |   Per- 
sons of  Unsound  Mind. 

physical,  grround  for  annulment  of  marriage, 
180. 

terminates  aerency,  1819. 

terminates  hirlngr.  tK81. 

to  consent,  ground  .for  annulment  of  mar- 
rlagre, 180. 

to  contract,  54-58. 

INCEST 

action  to  annul  marrlagre  for,  180. 
what    marriagres    are    incestuous,    116. 

INCIDENTS.     See  tit.  Transfer. 

to  real  property  pass  with  conveyance 
thereof,  877   2-36. 

INCOME 

accumulation  nf,  679-68L 
allowance  out   of,  681 « 
bequest  of,  1104. 
definition  of,  682. 


INDBX. 


INCOMB  (continued), 
disposition  of.     See  tit  AeeomvlatliHM, 
of  property,  belon^B  to  whom,  esi* 
undisposed  of,  esi* 

IHCOBIPBTBNCB 

Of  parties  to   marriage,  1141.     See  tit.   Mar- 
rlagre* 
INCORFORBAI4  HBRBDITAMBNTS 

"ffrant"  applicable,  in  conveyance  of,  854  2S. 

INCRBASB    OF    PROPBRTY.      See    tit.    Aoecs- 
•loll. 

beloncrs  to  owner,  681. 

freight  not  chargred  on  natural  increaae  of, 

1988. 
of  hired,  belonsrs  to  hirer,  1570. 
of  lent,  belongs  to  lender,  1S4S. 
pledgre  of,  2066. 

INCIIMBRANCB.      See   tit    Bmcambmiice. 

UfDBMNITY.     See   tits.   Gvarantyi   gnrctyslilv. 

actions  to  recover,  18S2. 

actual  loss  must  be  sustained,  1954  27-83. 

need  not  be  shown,  when,  1965  84-36. 
agents,  acts  of,  1950. 
agreement    to    indemnify,    interpretation    of» 

1952. 
as  to  generally,  1946  1-66. 
bail,  as  to  what  is,  1957. 
contract  of,  invalid,  when,  1950  2-15. 

valid,  when,  1960  16-29. 
contract  to  indemnify  sheriff  is,  when,  1949^ 

48-52. 
defenses  to  actions  for  recovery  of,  196S. 
definition  of,   1946. 
embraces  costs  of  litigation,  1966  87-43. 

counsel  fees  expended  and  paid  out  1966 
44-47. 
not  recoverable,  when,  1955  62,  63. 

expenses,  1955  48-51.  j 

employee,  against  acts  of,  1950. 
extends  to  acts  of  agents.  1951. 
extent  of  liability  on,  1948  80. 
for  future  wrongful  act,  void,  1949» 

aa  to,  generally,  1950  1-34. 
for  past  wrongful  act,  valid,  1951* 
how  regulated,   195T* 
in  what  cases  obtain,  2188  11. 
includes  costs  of  defense,  1962J 
Interpretation  of,  rules  for,  1962. 
Joint    and    several    liability   of    indemnlflers 

with   indemnified,   1952. 
Judgment  for,  conclusiveness  of,  1952. 
liability,  when  attaches  under,  1958  3-9. 
may  be  mortgaged,  2016  38. 
not  required,  when,  1947  12-29. 
notice  to  indemnitor,  1954  16-18. 

to  obligor  on  indemnity,  1954  19-21. 
payment   not   necessary    to    maintain   action 
on,  when,  1954  23-26. 

payment  necessary,  when,  1954  22. 
person  indemnifying  as  a  surety,  when,  1967, 

jointly  liable,  1902. 
pleading  and  practice  on,  1949  57-66. 
promise    to    indemnify   must   be    in    writing, 

1947  8. 
promissory    note.      See    tits.    Negotiable    In- 

•truinenta)    Promissory  Note. 
rules  for  Interpretation  of  agreement  of  in- 
demnity,  1962. 

as  to  damages,  1954  27-53. 

in  general,  1053  1-26. 

Judgment  1956  54-76. 


several,  as  to,  1962. 

sheriff's  right  to,  1948  87-44. 

surety,  person   indemnifying  is.   when.  1967. 

tenant    entitled    to    indemnity    by    landlord* 

when,  1948  31-33. 
to  several  parties.  1952. 
unlawful  act,  against  1949»  1951. 
validity    of    agreement    to    indemnify,    1948 

46-47. 
verbal  promise  of,  valid,  when,  1947  4. 
who  may  enforce  liability,  1953  11-15. 
wrongful  act  against.  1949,  1961. 

INDBMNITY    FOR     CAPTURB    BT    FOREIGN 
GOVBRNUBNT 

assignability  of  claim,  788  36. 

INDBBTTITRB,      See    tit&    Appreatlcei     Vaster 

an4   Apprentice. 
INDBX 

failure  of  recorder  to  note  in.  926  14. 
failure  to  note  declaration  of  homestead  in, 

effect  988  3. 
not  part  of  record,  926  18. 

INDICTMBNTy  for  nuisance.  2308»  2809. 

INDORSBMBNT.   See  tits.  Bllls|  Ne«wtlablc  la- 
stmmeiitsi    Promissory  Notes. 

agreement  to  indorse,  2126. 

apprenticeship,  of,  284. 

as  to,  generally,  2126  1-9. 

before     maturity,     consideration     presumed, 

2124  9-11. 
bill  of  lading,  1684. 
blank  Indorsements.  2127  2. 
consideration,  effect  of  want  of,  2132. 

as  to,  generally,  2182  1-17. 
definition  of.  2125. 
distinction    between    "holder"   and    "owner, 

2128  2. 
effect  of  want  of  consideration,  2132. 

as  to  generally.  2132  1-17. 
fraudulent  or  Illegal  in  inception,  2134  20,  21, 

2136  10-12. 
general  indorsement,  2126. 

as  to,  generally,  2126  1-5. 

how  made  special,  2127. 
Implied    warranties   of   indorser,   212d. 

as  to,  generally,  2129  2.  10. 
in   blank,   authority   of   depositary,   2186  U» 

19.        . 
Indorsee  in  due  course,  who  is.  2133. 

as  to  generally.  2133  1-5. 

rights  of,  2135,  2136. 
Indorsee  privy  to  contract  2132. 
Indorsement  without,  recourse,  2131, 
,  effect  of.  2131. 
Indorser  liable  to  payee,  when,  2131. 

who  is,  2126  4. 
maker  liable  as,  when,  2137. 
marriage  certificate,  of.  127. 
may  be  made  on  separate  paper,  when.  2136. 
means  of  indorsement,  2126. 
necessity   for   in   transfer,    necessary,   when. 

1204  21-24. 
note  of  indorsement  2125  2. 
of  non-negotiable   Instrument.     See   tit-  Ne* 

gotlable  Instmments. 
Of  stock.     See  tit.  Certificate  of  Stoek. 
rights  and  liabilities  of  indorser.  2129  11-36. 
rights  of  indorsers  in  due  course,  2136. 

as  to   generally,  2135  1-35. 
special  indorsement,  as  to  what  is.  2127  8-5. 

cannot  destroy  negotiability,  2127. 
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INDORSEMENT    (continued) 

stock,  necessary  to  transfer,  S48t 
surveyor-srenerars,  on  plat  of  right  of  way* 
468. 

IHDORSER8    OF   NOTB 

when   Joint   obligors,   1179   21-26. 

INBVITABLB   ACCIDENT.      See   tit.    Rules   of 
NavlvatloB. 

as  to  generally,  796  10-14. 
evidence  of  negligence,  800  8S,  S4. 

INFANT  AND  INFANCY.     See  tit  MIsor. 

abandonment  of,  270. 

abduction  of,  108. 

action  by,  guardian  must  conduct,  60. 

agency,  cannot  give,  42. 

apprenticing.     See   tit.   Master  an4  Apprea* 

tlee. 
as  to  who  are,  tU 
building  and  loan  shares  may  be  owned  and 

held  by,  504. 
children  who  may  be  arrested  and  brought 

before  court,  etc.,  578. 
contract,  competency  to,  laoo. 
rights  of,  48. 

validity  of,  48.  v^ 

delegation  of  power  by,  481 
disaffirmance  of  contracts,  48. 

by  personal  representatives  of,  48. 
cannot  disaffirm  for  necessaries,  47* 
limitations  on,  51. 
return  of  consideration  on,  48. 
en  ventre.     See  tits.  PosthiuMoiis  Clilldi   Vmm 
bom  Infattt. 
as  to  rights  of,  88-48. 
exemplary  damages  against,  50. 
guardian  must  conduct  action  by,  60. 
head  of  family,  as  a,  068. 
homestead  stock  may  be  owned  and  held  by» 

536. 
land  and  building  shares  may  be  owned  by* 

594. 
marriage  of,  118. 
annulment  of,  180. 
condition  restraining,  067. 
marriage  settlement  by,  may  be  made,  856. 
necessaries,  contract  for  by,  not  to  be  dis« 

affirmed,  47. 
period  of  minority,   how  computed,  81. 
personalty  not  In  possession,  contract  as  to, 

42. 
posthumous  ohlld,  property  rights  of,  659. 
real  property  of,  contracts  by  respecting,  42. 
savings  and  loan  stock  may  be  owned  by, 

541. 
Stock  owned  by,  how  represented  at  corpor* 

ate  elections,  888. 
torts   of,   liability   for,   59. 
unborn  child,  as  to  rights  of,  82-42, 
who   are,  81. 
who  may  take  advantage  of  infancy,  48  8-8. 

INFORMATION.     See   tit.   Nvlssnee. 
as  to  for  nuisance,  2806,  2800. 

INFRINGEMENT,     Of     trade-mark.      See     tlL 
Trade-Harks  and  Signs. 

INHERITANCE.      See    tit.    Snccesaton. 

as  to  who  may  inherit,  1117  11-14. 

by  bastards  and  their  issue,  1128  1. 

injury  done  to,  remedy  for,  707. 

law  governing,  1117  11-14. 

«>f  husband  and  wife  from  each  other,  1127. 


right  of,   effect  on   adoption  of   illegltlmato 

child,    272    21,    22. 
words  of  not  necessary  to  pass  fee,  876. 

INJUNCTION.      See    tit.    Preventive    Remedies. 

against    trespass    on    appropriated    waters^ 

1145  110,  111. 
against  waste  by  life  tenant,  705  6. 
allowed,  in  what  cases,  2260. 

not  allowed,  in  what  cases,  2261« 
allowed,  when,  2260. 

cloud  on  title,  lies  to  prevent,  2254  11-20. 
court   of  another  state,  proceedings  in,  not 

stayed,  2261. 
does   not  lie  to  prevent  passage   of  act  by 

legislature,  2265  67. 
to  restrain  tax  sale,  when,  2258  106-110. 
usually,   to   prevent  judgment,   2255   36-66. 
federal  court,  proceedings  in,  not  restrained* 

2261. 
final  or  provisional,  2258-2260. 
forfeiture,   2207. 
grounds   for   granting,   2261. 
how  granted,  2268. 

jurisdiction  of  equity  to  grant,  2258  1-8. 
legislative  act  of  municipal  corporation,  not, 

2261. 
lien    to    restrain   forced   sale   of   homestead, 

066  16. 
lies   in   favor   of   one   of  several   tenants   in 

common,  when,  2259  130. 
lies  to  preserve  mining  interests,  when,  2256^ 

61,  62. 
lies  to  prevent  continuing  injury,  2268  126* 

129. 
lies  to  prevent  execution  of  deed,  when,  2254; 

23-26. 
lies  to  prevent  fraud,  when,  2254  26. 
lies  to  prevent  irreparable  injury.  2254  29-86. 
lies  to  restrain  board  of  supervisors,  when, 

2257  86,  86. 
lies   to   restrain   ministerial  act,   when,  2257 

87-106. 
lies  to  restrain  private  nuisance^  'when,  2256 

63-68. 
lies  to  restrain  proceedings  in  probate  court, 

when,  2254  28. 
lies  to  restrain  removal  of  building  subject 

to  mechanics'  lien,  2255  68-60. 
lies  to  restrain  sale  on  execution,  when,  2286 

78-84. 
lies  to  restrain  tax  levy,  when,  2257  87-106. 
lies   to   restrain   trespass,  2258   112-124,  2259 

131,   132,   134-136. 
lies  to  restrain  use  of  trade-mark,  2258  111. 
lies  to  restrain  waste,  2259. 
multiplicity  of  suits  restrained  by  2200. 
not  allowed,  when,  2261. 
office,  not  granted  respecting,  when,  2261. 
penal  law.  2207. 

power  of  court  to  grant,  2253  9,  10. 
penalty,  2207.  J' 

provisional  injunction,  as  to,  2260. 

regulated  by  code,  2260. 
provisional  or  final,  2253. 
statute,    enforcement   of    not    restrained    by, 

2261. 
to  restrain  assessment  of  capital  stock,  867 

14-16. 
to  stay  waste  on  mortgaged  premises,  2029 

6,  6. 
trust,  in  cases  In  relation  to,  2260. 
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INJUNCTION   (continued) 
when  allowed,  2260. 
when  not  allowed,  226I9  22M  6-110. 
INJURY.    See    tits.    DamnffM)     Employer    and 
Bmployeei  Master  and  Scrranti  NesUcc^oA* 
contract  for  exemption  from,  14as* 
Inflicted  in  duel.     See  tit  Duel. 
obligation  to  abstain  from,  1448. 
right  to  defend  against,  104. 
right  to  protection  from,  00-76* 
threat  of,  renders  contract  void,  when,  tXTBp 
1281. 
INN.     See  tit.  Innkeepers* 

definition  of,  1SS7  2-16. 
INNKJBBPEKS 
as  to  liability  of,  1886. 
generally.  1837  2-89. 
bound  by  law  to  receive  traveler,  1840  88. 
definition  of  inn  or  hotel,  1887  2-16. 
how  exempted  from  liability,  1840. 

notice  to  deposit  In  safe,  1840  2,  8. 
liability  of,  illustrations,  18S8  17-37. 

for  baggage,  1880  28-37. 
lien  for  charges  on  baggage,  1848. 
rules   regulating   respective   rights   and   ro- 

sponslblllties,  1840  39. 
sale  of  unclaimed  baggage,  1844. 
to  post  rates  of  charges,  1844. 
unclaimed  baggage,  how  disposed  of.  1844. 
INNUENDO.     See  tit.  I.I1»eL 
IN%UBST  OF  LUNACY 
effect  of  finding,  86  27,  28. 
necessity  for,  86  26,  26. 
office  found,  contract  after,  86  32. 
provisions  of  statute  must  be  filled,  86  19* 
return  of  inquiry  of  lunacy,  86  30,  81. 
INSANE  DELUSION.     See  tit.  IVllIa. 
definition  of,  1002  141. 
what  constitutes,  1002  142-173, 
INSANE   PERSONS.     See   tit.   FenMms  of  Un« 
aoand  Mind. 
agency  terminated  by  Incapacity  of,  1810. 
as    to    sale    or   mortgage    of   homestead   of, 

002,  003. 
contract,  competency  to  make,  1266. 
eflTect  of  deed  of,  87  31,  38. 
employment    terminated    by    incapacity    of, 
1681»  1682. 
:  guardian  of,  281. 
homestead  of,  alienation  or  encumbrance  of» 

002,  003. 
liability  for  torts,  80. 
marriage  of.  annulment,  130. 
necessaries  of.  liability  for.  81. 
powers  of,  after  office  found,  88. 
proposal    to    contract    revoked    by    lnsanlty» 

1310. 
rescission  of  contract  of,  84. 
restoration,   certificate  of,  evidence  of  legal 

capacity,  68. 
stock  of,  how  represented  at  corporate  elec- 
tion, 833. 
torts  of.  liability  for,  80. 
trustee.  1780. 
INSANITY 

as  a  defense  in  action  for  divorce,  137  41-48, 
130  7-9. 
INSOLVENCY.     See  tit  Asslammeat  for  Benefit 
of  Creditors;   Frandnlent  Transfers;    Stop- 
pasre   In   Transitu. 
of  debtor  does  not  prevent  selection  of  home- 
stead. 062  6. 


INSOLVENCY  PROCEEDINGS 

do  not  reach  homestead,  066  21. 

INSTRUMENT 

as  used  in  code,  meaning  of,  018  6. 
cancelation  of,  in  general,  2281,  2282. 
definition    of.    884    23. 
in  writing,  what  is,  008  7. 
denoting  desire  or  wish  of  party,  is  will, 
087   44-48. 
Judgment  proving,  040. 
mortgagee     must     take     possession     under, 

when,  004  9. 
plat  of  subdivided  tract  of  land  Is,  004  8. 
proof  of,  action  for,  and  effect  of  judgment, 
040. 
execution  of,  when  not  acknowledged,  037. 

INSULT,  right  to  protection  from,  60. 

INSURABLE  INTEREST.     See  tit.  Inanmncew 
as  to  what  is,  1886. 

as  to,  generally,  1886  1-7. 
carrier  has,  1887. 

change  of  Interest  or  succession,  1888. 
cotenants,   transfer  between,  effect  of,  1880. 
death  of  insurer,  1888. 
depositary  has,  1887. 
exception  in  case  of  several  subjects  in  one 

policy,  1888. 
expectancy,  1887* 
factor  has,  1822. 
in  life,  assignment  to  one  without,  effect  of, 

1044. 
In  what  may  consist,  1887. 
insurance  without  interest  Illegal,  1887* 
interest  for  life,  1048. 
interest  insured,  must  exist,  1888. 
interest  of  carrier  or  depositary,  1887. 
loss,  transfer  after,  effect  of,  1888. 
measure  of  interest  in  property,  1887* 
mere    expectancy.    1887. 
transfer,  after  loss,  1888. 

effect    of,   1888. 
transfer  between  cotenants,  effect  of,  1880. 
void  insurance  stipulations,  1880. 
when  must  exist,  1888. 
INSURANCE.     See  tits.  Insurable  Interest!  U- 
snranee  Companies. 
accident  insurance.     See  tit.  Insnrance  Cer- 

poratlon. 
agents,    abandonment    of    insured    property 
by,  104S. 
insurance  by,  form  of  policy.  1808. 
assigninent   of   life    insurance   policy,   effect 

of.  1046. 
assignment   of  thing  Insured  to   mortgagee, 
effect,   1885. 
new    contract    between    insurer    and    as- 
signee, 1888. 
carrier    has   Insurable   interest,    1887. 
certificate  of  loss  dispensed  with,  when.  1821. 
change  of  Interest 
after  loss,  1888. 

between  partners  of  Joint  owners,  1880. 
by  death  of  insured.  1888. 
tn  one  of  several  things.  1888. 
in  thing  insured.  1888-1880. 
commissioner.      See    tit    Insnranee   Comi 

sloner. 
concealment  and   representations,   1880. 
application   of  provisions  of  statute, 
effect  of  concealment,  1800w 
fraudulent  warranty,  1802. 
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INSURANCE  (continued) 

Interest  of  Insured.     See  tit  iBsumble  la- 
terest. 
as   to,  1802. 

materiality   of   representation.    18SS. 
materiality,  test  of,   1891. 
matters  each  is  bound  to  know,  18M« 
'  matters  of  opinion,  1802. 

matters    which    need    not   be    communi- 

cated,    1880. 
opinions,  matters  of,  1809. 
waiver  of  communication,  1801* 
what  18,  1880. 

what  may  be  Insured,  188S. 
what  must  be  disclosed,  1800. 
«OBtlrlbiitloa 
In  case  of  double  Insurance,  1902^ 
in  case  of  over- Insurance,  lOlS. 
proportionate  contribution,  lOlS* 
definition  of,  1882. 

Judicial  definition,  1888  12. 
disclosed,  facts  which  must  be,  1890b 

facts  which  need  not  be,  1880. 
double  Insurance,  as  to,  1922. 
contribution,  in  case  of,  1922. 
definition  of,   1922. 
•vents  that  may  be  insured  aerainst,  1882. 
examination    of    premises    by    Insured,    and 

value   fixed,  1941. 
excepted  perils,  1917. 
exoneration  of  Insurer,  1917* 
factor  may  Insure,  1821. 


kinds  of,  1888. 

lapsing  of  poUoles,  prohibited,  when,  448. 

life  and  health.    See  tit.  LUe  and  Healtk  la* 


corporations  to  discover,  etc.,  488-440. 

double   Insurance,  contribution,   1022. 

examination  of  premises  and  flxlnsr  valuer 
1941. 

Increase  of  risk,  1892,  1898. 

Insurance.     See  tit.  Fire  Insnraaeeb 

measure  of  Indemnity,  1940. 

partial  loss,  1941. 

property  which  may  be  Insured,  420. 

valued  policy,  1941. 
fire  and  marine  Insurance,  420. 
fire    companies.      See    tit.    iBirarattce    Coi 


fraternal    societies    exempt    from    laws    o^ 

427,  449. 
fraud  in,  1917. 
fraudulent    omission    to    communicate   facto. 


fraudulent  warranty,  1802. 
gruaranty  Insurance,  1946-19B2. 
increase   of  risk,   acts   not  afCectins  policy* 
1940. 
alterations  which  affect  on,  1987. 
alterations  which  do  not  affect  on,  1940. 
Indemnity  insurance,  1882. 
Insurable  interest.     See  tit.  Insvmble  Inter- 
est. 
Insurance   of  lottery  or  prize   unauthorized* 

1878. 
Insured,   who    is,   1884. 

who  may  be,  1884. 
insurer,  exoneration  of,  1917. 
who  Is.  1884. 
who  may  be,  1884. 
Interest  covered  by  poHcy,  1802. 

of    Insured,    necessity    of    communicating'* 
1892. 
Joint   owners,  transfer  of  Interest   between, 
1889. 


loss,   1915,  1918. 

certificate  dispensed  with,  when,  1921* 

excepted    perils,    1917. 

Incurred  in  rescue  from  peril,  1910. 

negligence  and  fraud,  1917. 

notice  of,  1918. 

when  sufficient,  1918  6. 

perils  of  insurance,  proximate  and  remote^ 
191S. 

preliminary  proofs  of,  1919. 

proof  of,  prerequisites,  1918  7-11. 
waiver  of,  what  is,  1919  12. 

waiver  of  defects  in  notice,  etc.,  1920. 

waiver  of  delay,  1921. 
lottery  not  insurable,  1888. 
marine  insurance.    See  tit.  Marlae  Insiunuieew 
negligence,   1917. 
over- insurance,  as  to,  191S* 
parties  to  contract  of  insurance,  1884» 

designation  of  parties,   1884. 

who   may  be   insured,   1884. 

who  may  insure,  1884. 
perils,  remote  and  proximate,  191S. 
policy.     See  tit.  lasunuiee  Policy*' 

as  to,  1895. 
premium,  1908. 

as  to,  generally,  1000  1-41. 

earned,  when,   1908. 

over-insurance  by  several  companies,  19tS» 
contribution,  1015. 
proportion  of  contribution,  1915. 

return  of,  1918. 
for  fraud,  1914. 
when   not  allowed,  1814. 
reinsurance,  as  to  what  is,  1928» 

as  to  generally,  1928  1-8. 

disclosures  require,  1924. 

original  insured  has  no  Interest, 

presumed    to   be   against   liability, 
representation  as  to,  what  is,  1892, 

as  to  future,  1898. 

falsity  of,  1898. 

as  to  generally,  1894  1-25. 
conflict  of,  1894. 
materiality   of,   188B. 

how  interpreted,  1802. 

how  may  affect  property,  1808. 

representation,  information,  1898. 

rescission  of  insurance  contract, 

time  Intended  by,  1898. 

when  may  be,  1892. 

when  may  be  withdrawn,  1898. 
rescue  from  peril,  loss  incurred  in,  1910. 
test  of  materiality,  1891. 
what  events  may  be  insured  against, 
who  may  insure,  1884. 
who  may  be  insured,  1884. 

insurance:  commissionbr 

bills  for  certain  expenses,  448i* 
extent  of  powers  of,  448  4. 
hearing  before,  448  6,   6. 

insurance:  corporations,    see  tits.  ¥trm 

InsiiraBce)     Life   lasurance. 

act  t>f  incorporation,  as  to,  418  8. 
capital  stock  of  $100,000,  when,  410^ 

of  $200,000,  when,  414. 

subscription  to,   how  opened,  41X 


INSURANCE  CORPORATIONS  (continued) 
conflict  of  statu tOp  418  1*  2. 
directors  liable  for  loss  on  Insurance,  wben* 

414. 
dividends 

as  to  what  are,  414. 
when  to  be  declared,  414. 
Investment  in  stock  of  banks  and  railroads. 

410  14-19. 
Investment    of    capital    and    accumulations, 
41S,   417. 
life    insurance   corporations   may   loan    on 

own  policies,   416,  418« 
purchase  of  or  loan  upon  interest  •bearing 
bonds,  417* 
policies,   how  issued,  and  by  whom  sismed* 
41S. 
authority   of   ai^ent   to    make   preliminary 

contract,  41S  1. 
contract  relates  back  to  application,  418  S. 
estoppel  to  deny  authority  of  asent,  41SS. 
evidence  of  agent's  authority,  41S  7. 
negrotiatlons   preparatory   to    effect   insur- 
ance, 414  10. 
parol   evidence   to  vary  contract,  not  ad* 

missible,   414  11. 
seal  on  policy  is  unnecessary,  414  18. 
speciflo  performance  decreed,  414  14. 
•tatute  directory,  418  4,  S. 
statute  of  frauds  not  applicable,  418  t,  9. 
powers  of,  418  4-18. 

purchase  and  conveyance  of  real  estate,  41X 
report  of  officers,  416* 
subscription   to   capital   stock,    how   opened, 

412. 
What  property  may  be  held,  41X 
INSURAIVCB    POLICIES 

as  to  interpretation,  1886  7-10. 

assignment    of    as    security,    effect   of,    IWIB 

13,   14. 
construction  of  1897  10. 
date  when  policy  takes  effect,  1897  13,  1918 

47. 
delivery  of  and  acceptance,  1897  14-18. 

after  loss,   1897  16. 
paid-up  in  lieu  of  original,  1897  22,  28, 
payable  to  wife,  811  81. 
XHTEMPBRANCB 
definition  of  habitual  Intemperance,  151  2-7. 
finding  as  to,  isa  11. 
ground  for  divorce,  when,  18Sy  168, 
habitual,  what  Is  in  divorce,  161. 
must  continue  for  one  year,  Isa. 
pleading   and   practice,    sufficiency   of    com« 
plaint,   Isa   8-10. 
IlfTBNT.     See  tit.  Intention. 

in  abandonment  of  appropriated  waters,  1197 

26. 
in  appropriation  of  waters,  1145  112-114. 
•  necessary  to  fraud,  1287  36-53. 
useful     purpose,     appropriation     of     waters 
must  be  for,  1152  41-43. 
INTBIirTION.     See  tits.  Glftsf    Intent |    'Wilis. 
as  to,  generally,  1061  2-99. 
in  delivery  of  deed,  867  41,  42. 
mode  of  expressing,  916  54-67. 
of    testator    will    be    given    instrument,    996 

30-45. 
to  be  ascertained  from  the  will  itself,  1067* 
to  be  ascertained  from  the  words  of  the  will* 

1067  86-44. 
to  be  carried  out,  1060. 


IHTERBST 

annual  rate,  1568.  ^ 

as  damages,  2175  6-24,  2177  2-8.  2188  5. 
as  to  time 

as  to,  generally,  664. 

future  interest,  what  Is,  666. 

limited  Interest,  what  is,  666. 

perpetual  Interest,  what  Is.  668. 

present  interest,  what  is,  664. 
bank  deposit,  no  implied  agreement  to  pay. 

1561  4. 
bequest   of,   1164. 
bottomry  contract,  rate  In,  2066. 
building  and  loan  corporations,  686. 
cemetery  bonds,  on,  576. 
compound 

trustee's  liability  for,  1778. 

when   compounded,   1562. 
computation  of,  1668. 

construction  of  law  relating  to,  1666  18-24. 
contracts  of,  governed  by  law  of  place,  1666 

26-28. 
damages,  as,  2176»  2178. 
definition  of,  1662. 

guaranty  notes  of  mutual  life  insuranoo  com- 
panies, as  to  on,  424. 
illegal  rate.  1668. 

as  to,  generally,  1664  1-66. 

on  accounts,  1654  2-6. 

on  bank  deposit,  1566  7-10. 
in  actions  ex  contractu,  2176* 

after  breach,  2197. 
in  actions  ex  delicto,  2176. 
judgment,  interest  on,  1558-1563. 
legacies,  interest  on,  1105. 
loan     and     building     corporation.     Interest 

chargeable  by,  586. 
offer  of  performance  stops  running  of.  1248. 
on  mortgage  redemption,  1566,  36. 
on  stock  margins,  not  allowed,  1667  46. 
on  taxes,  not  allowed,  1657  47. 
on    unliquidated    claim    for    damagrea*    15BB 

61-66. 
parties  may  agree  to,  1669. 
pawnbrokers'  legal  rate,  1567  40. 
presumed  on  loan  of  money,  1551« 
protested  bill,  rate  of,  2166. 
recovery  of,   1561  84. 
railroad  bonds,  interest  on,  456. 
rate  of 

after  breach  of  contract,  2197* 

after  verdict,  2177. 

limit  of  by  contract,  2177. 

on  money  borrowed  by  homestead  corpora- 
tion, 685. 
residuary  legacy  does  not  bear,  1168  26. 
respondentia,  rate  on,  2091. 
rule   for  computing.   1567   48-46. 
special  partner  entitled  to,  when,  1872. 
stockholder's   liability   for   as  part   of  debt 

848  38,  84. 
time  when  begins  to  run,  1687  48. 
trust  fund  bears,  1168  30. 
trustee  liable  for,  when,  1776. 

liability  to  beneficiary,  1761. 
waiver   of,   by   accepting   principal   without, 
2178. 

HfTEREST   nr   OOMMOlf 

as  to,  generally,  654. 

as  to  what  interests  are  in  common,  688. 
eommunlty    property.      Seo    tit.    Commnnlty 
Property. 


WIMBJE. 


INTEQl^ST  IN  COMMON  (conUnued) 
creation   of,  640b 

deeds,  documents,  etc.,  640  18-3Ii 

parties,  641  88-60. 
extent  of  estate,  649  &1-62. 

acts  afrectiner*  643  63,  77. 

conveyance  of  cotenants,  648  78-107. 

purchase  by  cotenant,  644' 108-119. 

right    of    action    between    cotenants,    646 
142-171. 

right   of  creditors   and   purchasers   uhder^ 
645  120-140. 
generally,  640  1-12. 
ouster,  648. 

in  general,  648  172-189. 
'  intention,  notice  of,  etc.,  640  190-228. 

damages,  65S  274-284. 

evidence  of,  682  255-273. 

parties  affected,  651  246-250. 

statute  of  limitations.  651  261-264. 

what  acts  constitute,  650  224-246. 
What  is,  630. 

INTEREST    IN    PROPERTY 
«a  to  time  of  enjoyment 

future  interest,  what  is,  655. 

limited  interest,  what  is,  658. 

perpetual  interest,  what  is,  655. 

perpetual  or  limited,  664. 

present  or  future,  664. 
oontingent  interest,  as  to  what  is,  687. 
expectant    estates.      See    tit.    Elxpectant    Es- 
tates. 
future  interest,  two  or  more  conflicting,  668« 

not  to  be  void,  658. 
Iielr  may  relinquish  to  ancestor,  662  16. 
interest  in  real  property,  what  is,  663. 

future  Interests  are   recognized,  668. 

kinds  of  future   interest,  665. 

mere  possibility  of  the  interest,  662. 

name  and  classification  of  Interests,  668. 

posthumous    children.      See    tits.    Posthii* 
mons    Children  I    Unborn   Child. 

vested  interest,  as  to  what  is,  606^ 

INTERLOCUTORY   DECREE  ^ 

not  dissolving  marriage,  120  84«41. 

INTERLOCUTORY    JUDGMENT  ,    ' 

in  action  for  divorce,  161* 

INTERPLEADER 

where  stock  is  held  in  escrow,  864  38. 

INTERPRETATION 

Of  agent's  authority,  1804. 

INTERPRETATION    OF    CONTRACTS 

abbreviations  disregarded,  when,  1804  8,  8. 
abbreviations  not  as  to,  1384  2,  8. 
as  to  time  of  performance,  1807. 
cropping  contract,  1800  19,  20. 
In  general,  1806  1-44. 

time  of  the  essence  of  the  contract,  when, 
1800  21-44. 
oontrol  by  circumstances,  1880. 

as  to  generally.  1880  1-23. 
effect  to  be  given  to  every  part  of  instru- 
ment,  1883. 
general  rule  of  interpretation,  1876. 
how  to  be  interpreted,  1876. 

as  to  interpretation  generally,  1877  1-18. 
construction   of  particular   contracts,   1878 

88-64. 
of  entire  and  severable  contracts,  1878  14« 
88. 


inconsistent  clause  rejected.  1804  4. 
Inconsistent  words  rejected,  1804. 
In  favor  of  contract,  1886. 

as  to,  generally,  1386  1-17. 
In  sense  In  which  promisor  believed  promise* 

to  rely,  1801,  1802  2-14. 
Intention  of  parties  found,  how,  1884  3. 
intention   of   parties,   how  ascertained,   1881. 

language  used  to  govern,  1881. 
law  of  place  governs,  when,  1388. 
necessary  incidents  implied,  1306t 
of  written  contracts.  I88i. 
as  to  generally*  1382  1-12. 
writing,  when  disregarded,  1882. 

fraud    and    mistake.      See    tits.    Fraud i 
Mistake. 
as  to  generally,  1388  2,  8. 

particular    clauses   subordinated    to    general 

Intent.   1303. 
particularly  written  and  particularly  printed, 

1808. 
reasonable  stipulations  implied,  when,  1386. 
repugnance,  how  reconciled,  1304. 
restricted  to  its  evident  object,  1301. 
several  contracts  taken  together,  when,  1384. 

as  to,  generally,  1384  1-23. 
technical  words,  how  interpreted,  1388. 
words    taken    most    strongly    against,    how, 

1874. 
as  to,  generally,  1305  2-13. 
words  to  be  understood  in  their' usual  sense. 


as  to,  generally,  1387  2-16. 
INTERPRETATION      OF      GRANT.       Seo      tit. 


INTERPRETER 

may  be  emploj'ed  by  ofllcer  taking  acknowl- 
edgment, 039. 

INTERSTATE    COMMERCE    COMMISSION 

communications  to,  privileged,  05  36. 

INTERVENTION 

in  receivership,  622  13. 

INTESTATE.     See  tit.    Succession. 

estate  of  chargeable  with  debts,   1002. 

INTESTACY. 

to  be  avoided  In  construction  of  will,  1076. 

INTOXICATION.     See  tits.  Contracts |  Divorce | 
Wills. 

effect  on  capacity  to  make  will,  000  84-99. 

INUNDATION 

deposit  by  an,  as  to,  1621,  1522. 

INVENTION 

as  to  property  In.  800-808. 

INVENTORY 

by  assignee  for  creditors,  2206*2208. 
by  specific  legatee,  1104. 

of  separate  property  of  wife.  See  tit.  Sep- 
arate Property  of  "Wife. 

IRREGULARITIES 

in  formation  of  corporation,  207  8-10. 

IRRIGATION.     See  tit.  "Water  and  Canal  Cor- 
porations. 

ditch  tor  flume,  llabilltiy  in  use  of  by  asso- 
ciation. 728. 

easement,  532. 

flume  or  ditch,  liability  in  use  of,  728. 

right  of  purchaser  to  use  water  for.  See  tit. 
Water  and   Canal  Corpora tioaa. 


IHTDBX. 


nUUOATIOlf  CORPORATION.    8%9  tit  Irrisa- 

tlOB. 

aa  to.  vanerally,  9S3L 

stock  appurtenant  to  lands,  when,  S4S. 

transfer  of  stock  of,  6SS. 

IRRIGATIOH   STOCK 

appurtenant  to  certain  lands.  848 

ISLANDS 

belonff  to  whom,  841. 

formed  by  diversion  of  stream,  841. 

in  navigable  streams.  841  2-6. 

in  unnavigable  streams,  841* 

not  Included  in  borders,  when*  710  19. 

IS8VB 

as    used    In    statute   of   succession,    1117    \ 

1118  86. 
interpretation  of,  876* 
meaniner  of,  in  certain  remainders,  876* 
unprovided  for  to  succeed,  when,  lOSl. 

JBTTISON.     See  tit.  GeaeMil  Arerass* 

definition  of,  1688. 
loss,  how  borne,  1880i. 
order  of,  1880i. 

by  whom  to  be  made,  1888. 

JOINT 

and  several  contract,  presumed,  when,  148S* 

and  several  obllsratlon,  what  is,  1188. 

authority,   11. 

authorship,  888. 

contribution  by  parties,  1188. 

creditor 

directions  by  one  to  debtor,  1288. 

performance  by  one,  1918. 
debtor,  performance  by,  1218. 
delivery    of    thlngr    by    depositary    which    is 

owned  Jointly.  1S38. 
drawees,  presumed  to  be,  8187. 
employees,  duty  of  survivor,  18S1« 
g^uardian,  death  of,  effect,  8878. 
Interest 

change  in  does  not  p.ffect  Insurance,  when, 
1880. 

defined.  884. 
liability  of  each.  1788. 
obllgratlons,  as  to,  1168-1171. 
owner,  delivery,  how  made  to  by  depositary. 

1B28. 
ownership,  as  to,  684. 

promise,  presumed  to  be,  when,  1401,  1482. 
services  after  death  of  Joint  employee,  1681. 
survivorship    between,    1788. 
trustee,  all  must  act,  1774. 

JOINT  AVTHORITT 

a  majority  may  act,  when.  12  6-9. 

conferred  on  public  ofllcers,   who   to  act,   11 
2-6. 

for  private  purpose,  how  executed,  12  10,  11. 

how  construed,  11. 
JOINT   INTBREST 

what   is,   834. 
JOINT   OWNCRS 

defined  and  created,  885  10-86. 

JOINT   OWNERSHIP 

to  products  of  the  mind,  882. 

JOINT  OR  BEVERAIi  OBLIGATIONS.     See  tit 
Obllsntlons. 

contribution    between   parties,   1171. 
rigrht  to  contribution,  1178  61-79. 
statute  of  limitations  as  to.     See  tit.  Statvto 
of  LtlnBltetloiis. 


JOINT  TENANCY  AND  JOINT  TENANTS 

delivery  to  one   valid,  884  48. 
husband  and  wife  may  be,  907. 
of  husband  and  wife  in  homestead,  888  12-SO. 
property  held  by,  not  subject  to  homestead 
riffhts,  888  6.  7. 

JOINT    TENANCY    AND    TENANCY    IN    COM- 
MON. 

of  corporations,  380  40. 

JOINT  ^iriI.I.S.     See  tit  Wills. 

as  to  validity  of,  1028  6-lS. 

JUDGMENT 

assigrnable,  788  86. 

creates  no  lien  upon  homestead.  888  88. 

declaration  of  homestead  after  Hen  of  at- 
taches, 888  9,  10. 

effect  of.  in  action  to  prove  instrument,  840. 

effect  of  such  Judgment,  840. 

for  delivery.     See  tit.  Claim  and  DellTcry. 

for  possession  of,  2208. 

for  specific  kind  of  money  not  authorised, 
when,  2211  12,  18. 

Srold-coln  Judgment,  when  Justified,  2211  8-6. 
when  not  Justified.  2211  7-11. 

In  conveyance  within  recordlngr  act.  803  7. 

interest.  1868. 

kept  alive  in  favor  of  whom,  1218  8. 

lien  of,  2088. 

Hen  of,  levy  necessary  to  create,  887  86. 

marriage  annulled  by.  134. 

may  be   recorded   without   acknowledgrment 


may    be    transferred    without    consideration, 

840  19. 
not  maintainable  by  purchaser  of  mortgage, 

872  17. 
partner   may   not   confess,  1847. 
proving  instrument,  840. 
recording.     See   tit.   Recordations. 
reversal  after  payment,  recovery  back,  1218 

118. 

JUDGMENT  AGAINST  LUNATIC 

not  void,   but  voidable,  07  89-44. 

JUDICIAL  NOTICE 

in  trade-marks,  meaning  of,  810  70-74. 

JUDICIAL  OFFICBRS 

liability  for  false  imprisonment,  78  190-194. 

JUDICIAL    PROCEEDINGS 

communications  in,  privileged,  80  86-78. 

JUDICIAL    SALE 

exception  to  the  rule,  888  15. 

foreclosure  of  right  to  redeem  pledge  by, 
2077. 

in  trial  as  to  facts  of  incapacity,  etc.  In  ap- 
prenticeship, 3068. 

on  holiday,  11  5,  6. 

purchaser  at,  .886  14. 

warranty  upon,  1011. 

JUNIOR  LIENOR 

right  of  to  redeem,  1004,  2000  2-28. 

JURISDICTION 

chancery  court  has  none  to  determine  valid- 
ity  of  will,  880  7-10. 

in  action  to  enforce  stockholder's  liability. 
848  96-102. 

submission  to  by  minor,  effect  of.  42  S. 

JURISDICTION      ACQUIRED     BY     CORPORA- 
.    TION  ON  PUBLICATION  OF  NOTICB 
as  to,  888. 


UfPBX* 


JinaiSDIOTION  OF  COURT 

submission  to  by  minor,  effect  of,  69  9,  10. 

JURY 

instruction  to  In  will  contest.  1006  241.  242. 

JUVTICB  OF  THB  PBAGB 

acknowledgment,  may  certify,  0S7« 

may  take,  fttS* 
apprenticeship.     See    tit.    Master    aad    ▲»- 

preatice* 
list  of  property  found  to  be  filed  with.  IMS. 
marriage   ceremony   may  be   performed  by. 


may  call  meeting  of  corporation,  when,  SS1« 

JUSTIFICATION.     8ee  Ut.  Ubel. 

of  lawfulness  of  Imprisonment,  75  196. 

KSrr  TO  RBCBPTACLB 

delivery  of  as  completion  of  fflft,  016  81-40.' 

KILLING  SHBSflSP 

by  doss,  as  to  liability,  HOB. 

KINDRBD 

as  used  in  statute  of  succession,  liai  10,  11. 

collateral  linCt  direct  line  of,  1224. 

degrees  of,  how  computed,  llSSy  2,  8. 

deerrees  of  In  direct  line,  1124. 

direct  line,  1124. 

half-blood.    See  ttt  Half-bloedi 

LABORBR 

Hen  ot  2006,  2100,  2102. 

LABORER'S   LIBN 

on  corporate  property,  2100  t-11. 

LABOR   LA-WS 

as  to  lawfulness  of  obligation,  1100  26-60 
right  to  liberty  of  contract  in  hiring,  1100 
42-66. 

LACHBS 

applicable  in  cases  of  trust,  774  141-149. 
doctrine  of  applicable  in  trade-marks,  821 

176. 
Imputable  to  married  woman,  218  142. 
effect  of  in  action  for  specific  performance, 
2210  75-82. 

LAND 

comprehensiveness  of  the  word,  706  2. 

definition  bf,  018. 

purchase  of  by  wife,  valid,  200  96. 

LAND   AND   BUILDING   CORPORATIONS 

accounting,     defaulting    borrower    not    en* 

titled  to,  602  2. 
annual  report,  004. 

forfeiture  for  failure  to  file,  004. 
report  to  be  published,  804. 
arrears   in   payment,    notice   and   forfeiture, 

601* 
attorney's  fees  on  foreclosure,  608  2. 
cancelation  of  mortgage  to,  when  right  ac- 
crues, S80  2. 
cancelation  of  note  and  mortgage  upion  pay- 
ment, 802  2. 
capital  stock,  680. 
certificate  of  shares,  series  of,  687. 
claim    against    upon    withdrawal,    680   2. 
crediting  with  monthly  payments,  602  4,  11. 
default,  accounting  after,  602  8,  9. 

fines  accruing  after,  603  10. 
defaulting   member   entitled   to   withdrawal, 
601. 
Withdrawal   value   to   be    credited   on    en- 
forcement of  forfeiture,  601. 
CO.— 150. 


definition  of  term  '*butlding  and  loan  asso- 
ciation,''  600. 

dual  relation  of  borrowing  stockholders,  600 
6. 

dues,  680. 

duties  of  member  after  withdrawal,  680  9. 

•looting  to  continue  business,  procedure  on, 
606. 
certificate,  606. 

entrance  and  transfer  fees,  687. 

estoppel  to  attack  corporate  capacity,  680  4. 

fiction  that  borrower  lo  stockholder,  687  2. 

fines,  687. 

foreclosure,  absolute  right  of,  608  11.  12. 

foreign   building   and   loan   association,   de- 
posit  required   of,   604. 
agents  of  companies  not  complying  guilty 

of   misdemeanor,   606. 
effect  of  failure  to  comply,  604. 

Insolvency  of,  effect  upon  borrowing  mem- 
bers, 600  2. 

Instalments  to  be  uniform,  680u 

liability  of  stockholder  for  loss,  688  4. 

losses  of,  60S. 

matured    stock    amount   applicable   to   pay- 
ment of,  688. 

may  borrow  money,  008. 

may  buy  real  estate,  686. 

membership,   who  may  hold  shares,  604* 
exemption,  604. 

money  to  be  loaned,  688u 

mutual  rights  of  members,  688  6. 

nature  of  land  and  improvement  company, 
680  6. 

notice  of  withdrawal  or  surrender  of  stock, 
601. 
notice  of  arrears  and  forfeiture,  601. 

notice  of  withdrawal   without  actual   with- 
drawal, 680  6;  7. 

payment  in  advance,  687. 

power  to  issue  paid-up  stock  and  preferred 
stock,  688  6. 

premium   rate  to  be  fixed  by  the   directors 
not  bidding,  600  9. 

profits  and  losses  of,  60S. 

rate  of  interest  on  and  security  for  loans, 

6oa 

receiver  for,  grounds  of  appointment,  680  7. 

repayments,   601. 

retire  free  shares,  amount  annually,  688. 

right  of  withdrawal,  680  4-2. 

shares,  680. 

subject  to  provisions  relating  to  bank  com- 
missioners, 608. 

tender  of  payment,  '60S  12. 

what    articles    of    incorporation    shall    set 
forth,  686. 

withdrawal  or  surrender  of  stock,  601. 
notice  of,  601. 

LANDLORD   AND   TflSNANT.     See   tits.    Leasef 
Rent* 

adverse   proceedings,  notice  of  to  be  given 

by  tenant,  1000. 
assignee  of  lease,  liability  of,  700. 
■ttorninent 

by  tenant,  not  required,  when,  207* 

of  tenant  to  stranger,  1608. 
dwelling-house,  to  be  put  in  fit  condition  by 

lessor,   1682. 
eject  men t 

notice  of  to  be  delivered  by  tenant,  1000, 

without  notice. 


ULNDLORD  AND  TENANT  (continued) 
fixtures.     See  tit.  FIxtaree. 
holding  over,  treble  rent  for  wilfully, 
leaae 

for  life,  rent  on,  707. 
.  statute   of   frauds,   iSM. 

terms  of  may  be  changed  by  notice,  707» 
lessee's   abandonment    during   term    without 

right,  2183  13.  14. 
lessees  and  assignees,  rights  of.  707. 

assignee,  liability  of,  708. 
letting  parts  of  rooms,  regulations  regarding. 

lodgings  hired  for  an  indefinite  period*  1087* 
«vlt 

failure  to  after  notice,  treble  rent  as  dam- 
ages,  SIM. 

notice  to,  1580. 
re-entry,  to  be  made,  when  and  how.  in. 
memmnml  of  lease 

acceptance  of  rent  as,  1687. 

by  continued  possession. 


LAUlfDRT 

as  to  Uen  on. 


dependent  on  life,  707. 

effect  of  lessor's  failure  to  repair,  1B80» 

life  lease,  707. 

payable,  when,  IBM. 

tenant  released  from,  when,  1801. 
repairs 

lessee  to  make,  effect  of  failure  to,  1888; 

when  lessee  to  make,  1588* 

when  lessor  to  make,  1083. 
rooms,  letting  part  of  prohibited,  1881* 
tenant  at  will,  as  to  rights  of.  70S.    . 

tenant  for  years,  as  to  rights  of,  708. 

tenant    must    deliver    to    landlord    notice 
served  on  him,  1808. 


hiring  lodging-house  for  indefinite  period, 

1587. 
of  hiring,  when  no  limit  fixed,  lBe7« 
termination  of  tenancy  at  will,  881«  883. 

for  holding  over,  3180. 
treble  rent  on  failure  to  quit  after  notice. 

3109. 
vacation  by  tenant,  1888. 
UkPSB  OF  TIME.   See  tit.  Limitation  of  Aetloa. 
bottomry  lien  extinguished  by,  3088. 
definition  of,  157. 

divorce  denied  because  of,  when,  183. 
extinguishes   bottomry   lien,  3068. 
lien,  not  extinguished  by,  2010. 
nuisance,  not  legalized  by,  3306. 
partnership  dissolved  by,  1888. 
presumptions  arising  from,  may  be  rebutted. 

188. 
proposal  to  contract,  referred  by,  1310. 

LAPSED 

devise,  880,  1068,  1188. 

legacy,  1088»  1188. 
LARCENY 

charging  person  with,  80  80-68. 

charging    theft    of    that    which    cannot    be 
stolen,  80  SO. 
LATENT   AMBIGUITT 

In  deed  may  be  explained,  870  60,  70. 
LATENT   DEFECTS 

warranty  of  manufacturer  against.  1807* 
LATERAL    SUPPORT 

as  to,  808  60-66. 

easement  of,  884,  888. 

excavations  infringing  on,  713* 


not   continued   in   force  beeause   consistent. 

38  21. 
obligationa  Imposed  by.  1448-14841> 

LAmr    OF   DOMICILE 

governs  personal  property,  llli  3. 

LA^ir  OF  NATURE 

marriage  by,  113  77,  78. 

LAmrFUL  DETAINER 

will    lay    against    tenant    from    month    to 
month.  886  19. 

LAWYKR.     See  tit.  Attorney. 

charge  with  being  shyster,  etc.  70  27.  28. 

LAT    CORPORATION 

as  to,  generally,  394  14. 

UBAD  PENCIL 

will  written  In,  as  to,  097  43. 

LEAKAGE 

liability  of  depositary  for  hire.  1831  10. 
LEASE.     See  tit.  Hlrls«. 

agricultural    lands,    for    more    than    twenty 

years,  void.  878. 
assignee  of,  remedies  of  lessor  against,  788. 
by  husband,  of  homestead,  invalid,  973  23-11. 
building   and   loan   associations    may    make. 


change  of  terms  of,  707. 

city  lots,  for  over  twenty  years,  void,  87& 

effect  of  as  notice,  34  45-51. 

for  life^  remedy  on,  707. 

is  conveyance  within  recording  act.  053  8.  0. 

notice   of,  707. 

of    aerricultural    lands    for    more    than    ten 

years,   void,   878. 
of  city  lots  for  more  than  fifty  years^  void, 

87& 
option    in   specifically   enforced,    when,  3318 

30-40. 
recording,   948. 
rental  of  by  continued  possession,  1887* 


by  acceptance  of  rent,  1887. 

by  continued  possession,  1883,  1887. 
rights  of  lessees  and  their  assignees,  707* 
statute  of  frauds.  1388. 
telegraph  and  telephone  property,  lease  of. 


trust,  express,  may  lease  realty,  788. 
when  recorded,  void,  when,  080  61. 

LEASE  AND  PROFITS 

to  receive  and  accumulate,  780^  784  62,  63. 
trust  to  receive  and  pay.  780,  788  61-61. 

LEASEHOLD  ESTATE 

homestead  may  be  acquired  on,  883  27. 

LEGACY.     See     tits.     Devises     and     Re«iic«ts| 
WlUs. 

abatement  of  legacy.  1897* 

as  to,  generally,  1008  2-12. 
ademption  of  defined,  1000  2,  8, 
as  to  nature  and  designation  of,  1069. 

annuities.     See   tit.   Aanvltleo. 

demonstrative  legacy,   1088. 

general  legacy,  1080. 

residuary  legacy,  1089. 

specific  legacy,  1080. 
bequest  of  interest,  1104» 

satisfaction  of,  1104* 
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LEGACY    (continued) 
construction  of  the   statutes  In  relation  to, 

rules   for,  1100. 
eontlnsrent,  1106  11. 
cumulative,  1071  8,  4. 
demonstrative    legracies 
definition  of,  1091  17. 

distinction     between     demonstrative     and 
speciflc  lecracies,   1091   18. 
oatatea  chargreable  with,  1092. 
as  to,  generally,   1099   2-17. 
order  of  resort  to  estates  for  debta,  1098* 
as  to,   erenerally,   1099  2-17. 
for  lesracies,  109S. 

aa  to,  generally,  1096  3-20. 
for  legracles  to  kindred,  1097. 
general  allegations  and  devises 
as  to,  generally,  1099  27-30. 
definition  of,  1091  26. 
gift  treated  as,  when,  920. 
Interest  on,  from  what  time,  1106. 

as  to,  generally,  1107  2-80. 
liability  of  beneficiaries  for  testator's  obll* 
gations,  1111. 
as  to,  generally,  1111  2-10. 
possession  of  legatee,  1104. 
quantitative  legacy,  1099  31. 
residuary 
definition   of,   1091   24. 
does  not  bear  interest,  1108  26. 
specific  legacies  and  devises,  1096. 

as  to,  generally,  1090  4-18,  1099  1-49* 
when  due,  llOS. 

as  to,  generally,  1108  2-22. 

liBOAL  AND  MORAL  OBLIGATIONS.     See  tit 
GoBslderatlon. 

as   to  being  valid   consideration,   1840. 
moral  obligation,  definition,  1940  2,  8. 

between  lessor  and  lessee.  1S49  39. 

contract  of  married  woman  having  no  sep« 
arate  estate,  1842  40,  41. 

not  sufficient,  when,  1841  4-6. 

of  msuster  to  injured  servant,    1848  42. 

of  mortgager  redeeming.  1848  48. 

when  sufficient,  1841  7-38. 
of  parent  to  child,  1848  44-46. 

LEGAL  RBLATIONS 

of  husband  and  wife,  alteration  of,  998* 

legatee: 

death  of  before  testator,  effect  of,  lOtSB. 

LEGISLATURE 

dissolution   of  corporation   by,  400. 

effects  of,  405. 
examination  of  affairs  of  corporation  by,  899. 
fraud  in  gift,  919  10. 
gift  of  public  money  by,  911  4-9. 
power  to  prescribe  formalities  for  wills,  1019 

18-26. 
regulating  freights,  468. 

LEGITIMACY.     See  tit.  Bastards. 
of  children  born  after  divorce,  987* 
born  before  annulment,  184. 
in  wedlock,  286. 
who   may   dispute,  987* 

LEGITIMATION 

by  acknowledgment,  979  36,  37. 

LENDER.     See  tit.  Loan  for  Use. 

liable  for  defects,  when,  1547. 

may  require  return  of  thing  lent,  1847* 


LESSOR  AND  LESSEE.     See  tit.  Landlord  and 
Tenant. 

estoppel  to  d4ny  lessor's  title,  1599  32-53. 
re-entry,  right  of  by  lessor,  1577  11,  12. 

LETTER.     See  tit.  Leaser. 
as  will,  997  44-48. 
hiring  terminated  by,  1677. 

LETTER   OF  ATTORNEY.     See   tit.   Power  of 
Attorney. 

LETTER    OF   CREDIT 

addressed,  how,  1985. 

credit   given   on  must  agree  with  terms  of 

letter,  1966. 
credit  under  must  agree  with  terms  of,  1986. 
definition  of,  1965,  1986. 
direction  of,  1986. 
either  general  or  special,  1985. 
general 

nature  of,  1966. 

or  special,   1985. 

extent  of,  1986. 
hour   addressed,    1988. 
liability  of  writer,  1968. 
may  be  a  continuing  guaranty,  1986. 
notice  to  writer  necessary,  when,  1986. 

LETTERS 

containing    valuables,    liability    of    carrier, 

1706. 
property  in,  808. 

LETTERS    PATENT 

are  within  recordation  act,  923  8. 
recorded  without  acknowledgment,  92X 

LIABILITY 

for  torts  of  wife,  949  9. 
LIBEL 

alleging  special   damages,   88  186-190. 
answer,  generally,  89  190-192. 
as  to   what  constitutes,  76. 
colloquium,  89  88-109. 
complaint,  87  168-180. 

complaint  alleging  special  damages.  88  186- 

190. 
construction  of  alleged  libelous  publication, 

88    101-109. 
corporation  aggregate,  78  10. 
damages  for  libel,  as  to,  generally,  84  122- 

166. 

defendant's    wealth,    evidenoo    of,    admissi- 
bility of,  85  129-181. 
defamation,  76. 

definition  and  distinctions,  77  2-6. 

as  to,  61. 
demurrer,   89  193. 

evidence  as  to  understanding  of  meaning, 
88   110-116. 

•vldence,  generally,  88  133-161,  89  194-207. 

exemplary  damages  for,  9180  19-22. 

fraudulent   imitation   prohibited,   811   81,    82. 

general   report  and  suspicion,  87   159-162. 

innuendo,  as  to,  89  88-109. 

Jury  to  decide  on  averments,  etc.,  89  208-210. 

Justification,   as   to,   generally,  84   117-121. 

mental  suffering  as  an  element  of  damages, 
84   126. 

mitigation  of   damages,   87  162-158. 

pleading  and  practice.  In  general,  87  167-210. 

previous  character  in  fixing  amount  of  dam- 
ages, 84  128. 
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LIBEL   (continued) 
privllegred    publication.     See    tit.    PrlTUesed 

publication,  as  to  what  constitutes,  8S  88-87. 
punitive   damages,  85   132. 
special   damagres,   as   to.  87  163-166. 
submlttingr  person  to  examination,  SB  207* 
what  words  are  actionable,  78  11*  8S  82. 
who  are  liable,  78  8-10. 

copartners,  78  8. 

proprietors   of   newspapers,   78   8. 
words  having  covert  meaning,  88  181. 

LICEN8B 

marriage,  as  to,  12S,  128. 
of  ships,  785. 
of  street  railways,  584. 
to  take  tolls,  519. 

LICBNSBB.      See    tits.    Marriage |    ]fcgUg«Bee| 
Obllgatioaa   Imposed  by   Law. 

distinguished  from  grant,  864  24. 
marriage  without,  128. 

LIBIT 

accessory  to  thing  secured.  8008. 

agistor.     See  tit.  Aglatoss* 

apportionment  of,  2018. 

as  to,  in  general,  1888  1-8. 

attorney's   lien  upon  Judgment,  1800  1.  %» 

bankera     See  tit  Banker. 

bolts  on.     See   tit.   Other  Ueaa. 

bottomry.     See  tit.   Bottomry. 

bull,  of  owner  of.     See  tit.  StalUoa* 

carriers.     See  tit.  Carrier. 

on  baggage.    See  tit.  Baggage. 

ship's  master  may  not  give  up,  1828. 
certain  contracts  void,  1007. 
compensation,     holder    of    not    entitled     to^ 

when,  1000. 
confined  to  what,  1000. 
eon  tract 

created  by,  1000. 

may  be  created  by,  1001. 

respecting,  void,  when,  1007* 

subject  to,  1000. 
created  by  contract,   1001. 
creation  of  equitable  liens,  1068  4-14. 
creation  of  liens.   1000. 

by   contract,   1001. 

as  to,  generally,  1002  1. 

for   future  advances,   1002   2-20. 

pleading  and  practice  on,  1008  21-24. 

how  created,  1000. 

lien  on  future  interest,  1001. 

no  lien  for  claim  not  due,  1801. 
leflnltlon,   1087,  1088,  3. 

of  general  lien,  1080. 

of  special  lien,  1080. 
does  not  Imply  personal  obligation.  1008. 
effect  of,  1004. 

certain   contracts   void,   1007. 

forfeiture   of   right   of   redemption,   1007 
6-16. 

does   not   Imply   personal   obligation,   1008. 

extent   of  lien.   1000. 

holder  of  lien  not  entitled  to  compensation* 
1000. 

transfers  no  title,  1004,  1006  2-34. 
encumbMM^  includes  lien.  11802. 
eqti*     '  1088  4-14,  1080  11. 

ex  «»• 


extinction  of 

by   apportionment,  2018; 
by  conversion  of  property,  20i8  8-18. 
by  lapse  of  time  under  statute  of  Umlta* 
tions,  2010,  2012  6-25. 
pleading  and  practice,  2012  26-88. 
by  limitation.  2010. 
by  partial  performance, 
by   performance, 
by  restoration,  2018. 
by  sale  of  property, 
how  made,  2006: 
factor's  lien,  as  to.     See  tlL  Fnett 
forfeitures    of   property,   contract   for,   Told 
1007. 

fraudulent  conveyance.     See  tit. 


for  future  advances,  1002  8-20. 

pleading  and  practice  on,  1002  21-24. 

for  storage   charges,   1582. 

future  interest  on,  1001. 

future  obligation,  security  for,  1881. 

general  lien  defined,  1888. 

general  or  special,  1080. 

holder  not  entitled  to  compensation,  il 

homestead,  liable  for,  when.     See  tit.  Home- 
stead. 

Innkeepers,  1640. 

jack,  of  owner  of.     See  tits.  Otallloni  otber 
Uens. 

Judgment,    of.      See    tit.    Jndgmcnt. 

laborers,  of.     See  tits.  Laborer's  Ll«n|  Otber 
Liens. 

lien  for  future  interest,  lOOL 

live  stock,  for  agistor.     See  tit.  Aviator. 

livery  stable  keeper.     See  tit.  LiTory  stable 


logs.     See  tit.  Logger's  Lien. 

mortgage.     See   tit.   Mortgage. 

no  lien  for  claim  not  due,  1001. 

officer,  for  levying  writ  of,  2088. 

order   for   resort   to   different   funds,   when. 

2001. 
Other  liens.     See  tit.  Otber  Ltcna. 
partners.   In  mining.     See  tit.   Mining  Part- 
nenihlm 

on  shares  of  copartner,  for  firm  debts, 
pasturing  stock,  for.     See  tit.  Aslstor. 
personal  obligation,   none   Implied   by, 
personalty,  on,  for  repairs  of.  2006. 
pledge.     See  tit.  Pledge. 
prior  liens.  lOOO. 
priority  of   Hen,   1000. 

marshaling  assets,  2001  8-19. 

order  of  resort  to  different  funds. 

priority  of  mortgage  for  price.  lOOO. 

vendor's  lien  for  purchase  money,  2000  8- 
16. 

redemption  from  lien 

as  to.  2008. 

contract  in  restraint  of  is  void,  1707. 
rights  of,  2006. 
how    redemption    made,    2007. 
offer  to  perform,  2007  2-11. 

right    of    on    foreclosure.      See    tit.    Foi 
closnre  of  Mortgage*, 
as  to,  2008  4-20. 
rlgrht  to  redeem.  200S. 
rights  of.  Inferior  lienor, 
subrogation,  2008. 
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LIEN   (continued) 

respondentia.      See    tit.    Reapoadentla* 
sale  of  property  to  enforce,  2008. 
seaman's,  for  wc^^es.  20M. 
service,  as  to  lien  for,  2006. 
sheriff  or  other  officers,  20INI. 
shipmaster's,   for  advances,   etc.,  MOO. 
•peclal 

definition  of,  1080. 

mortgage  is,  when,  2070. 

right  of  holder  who  pays  prior  lien,  1000. 
special  partner.  Hen  of,  void,  when,  1873. 
stallion.      See   tits.    Stallions;   Other   Liens. 
stoppagre   in    transitu.     See   tit.   8toppas«  la 

Transitu. 

Btoragre.  as  to  Hen  for.  1632. 

subject  to  laws  of,  1000. 

subrofiration    of    right    of    redemption,    2003, 

2004. 
threshing  machines,  liens  of  workmen,  eto. 

See  tit.  Otker  Liens. 
timber,   on.     See  tit.   Loner's   Liens. 
title  not  transferred  by,  1004,  lOOS  2-34. 
vendee's.     See  tit.  Vendee. 
vendor's.     See  tit.  Vendor. 

LIENOR 

against  mere  stranger.  2107  22. 
damages  of,  as  to,  2107. 
LIFB    AND    HEALTH    INSURANCB.      See    tit 
Life,  Health,  and  Accident  Insurance. 

insurable  interest,  1043. 

assignee  of  life  policy  need  have  no  Inter- 
est,  1044. 
insurance  upon  life,   when  payable,  104L 

as  to,  generally,  1042,  1048. 
measure   of  indemnity,   104S. 
notice  of  transfer,  104S. 

LIFE  ESTATE 

verbal   contract  for  void,  881  S. 

particular  performance  takes  out  of  stat- 
ute, S81  9. 
LIFE,   HEALTH,  ACCIDENT,   AND   ANNUITY- 

OR    ENDOWMENT    INSURANCE    ON    THE 

ASSESSMENT  PLAN 
affidavit  of  mailing  of  notice,  440  1. 

constitutionality  doubted,  440  1. 
contract  of  Insurance,  443. 

contents  and  efl^ect  of,  448. 
contract  which  may  be  made,  441  4. 
construction  of  chapter,  442« 
definition   of,  444. 
deposit  with   state   treasurer.  442. 
essential  elements  of  mutual  insurance,  441 

6. 
exemption    from   attachment   and   execution, 

447. 

expenses.  Insurance  commissioner  to  present 

bills   for  certain,  440. 
explanation  of  scheme,  441  7-9. 
fees,  448. 
foreign  corporations,  444. 

conditions  precedent  to  do  business,  444. 
license   fees,   taxes,  and   penalties,   445. 

issuance,  renewal,  and  revocation,  44B. 
forfeiture  of  right  to  do  business  by  failure 

to  pay,  443. 
formation    of    corporation,    442. 
fraternal     societies,     exemption     from     this 

chapter,  440. 
general   laws  applicable,  443  5-8. 


Insurance  commissioner  to  present  bills  for 

certain  expenses.  440. 
Investments  of,  442. 
issuing  contracts,   442. 
lapsing  of  policies,  when  forbidden,  448. 
legal  existence  before   one  year,  when,  442. 
limitation  upon  right  to  Issue  insurance,  446. 
contract    must    be    founded    upon    written 

application,  448. 
false  or  fraudulent  statements  by  solicitor, 
448. 
membership   before   contracts   issued,   442. 
penalties,  440. 

pre-existing  corporation's   right   to  reincor- 
porate, 448* 
reincorporation     of     pre-existing     company, 

448. 
reservation   and   emergency   fund.   444. 
accumulation    of     reserve     or    emergency 

fund,  444. 
deposit  of  part  of  fund,  444. 
fund  must  be  returned  to  corporation,  444. 
investment  of  emergency  fund,  444. 
revoke    authority    to    do    business,    proce- 
dure, 447,  448  11. 
necessary  parties  to,  448. 
non-payment    eft    final    Judgment,    allega- 
tions on,  448  7. 
receiver  appointed,  when,  448  9,  10. 
secret  society,  what  constitutes,  4B1. 
statement   to  be   filed   with   Insurance   com- 
missioner, 447. 
proceedings  to  be  taken  thereon,  447. 

LIFE  INSURANCB 

investment  of  funds  of,  416,  417,  418. 

of  wife,  husband's  succession  to,  1118  32. 

LIFE  INSURANCE  CORPORATIONS.  See  tit 
Mntval  Life,  Health,  and  Accident  Insur- 
ance Corporations. 

LIGHT   AND   AIR 

appurtenant,  when,  628  25,  26. 
as  to  right  to,  688  67-70. 

LIGHT  FOR  PUBLIC  USE.  See  tit.  Corpora- 
tions to  Fumlsli   Light  for  Public  Use. 

LIKES   AND    DISLIKES.      See    tit.    Wills. 
hjiman  being  as  affecting  capacity  to  make 
will,   1003  179. 

LIMITATION   OF  ACTION 

corporation      organization     to     be     effected 

within  one  year,  885. 
defects,  lender  liable  for,  1647. 
definition  of,  1845. 
demand,     thing    returnable    without,    when, 

1548. 
directors   of   corporation,    personal    liability. 

328. 
exchange  for.  1550. 
defined,  1540. 

lender  cannot   modify  contract   of,   1550. 
title  to  property,  1540. 

expenses,  borrower  to  bear  when,  1547. 
for  annulment  of  marriage,  133. 
for  divorce,  157,  158. 
foreign  corporations  may  plead,  408. 
for   recovery   of   stock,   872. 
hiring.     See  tit.  Hiring, 
in  general,  884. 

injuries  to  thing  loaned,  borrower  to  repair, 
when,  1546. 
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LIMITATION  OF  ACTION  (continued) 
Interest  on,  1S50-156S. 

lien.     See  tits.  Bvlldlns  und  1o«b|  Coatractf 
Deposit}  HlrlBffi  Sa vines  and  Loan. 

Hen  extingrulshed  by,  2010. 
liquidated  damages.     See  tit.  DanuiKcs* 
livery  stable,  lien  on  animals,  9000. 
money  of 

defined,  1S51. 

Interest  on,  1501-1SC8. 

presumed  to  be  on  Interest,  1SS1« 
money  to  be  repaid  in  current  coin,  1B81* 
nuisance,  not  legrallzed  by  time,  2808. 
nuncupative  will*  for  proof  of,  1088. 
particular  use  as  to,  1S70. 
recovery  of  stock,  for  delinquent  assessment* 

SOTS. 
return  of  thinSi  1002. 
Indemnity  to  borrower.  1547. 
may  be  required  by  owner,  when,  1B47. 
place  of,  1548. 

returnable  without  demand,  when,  1B48. 
ship's  manager's   authority,   as   to,   1820L 
shipmaster's  authority,  as  to  1828. 
skill,   what  required  of  borrower,  1940. 
to  enforce  a  trust,  770  150-173. 
to  recover  po-rtlon  of  fence,  722  24. 

LIMITED   INTEREST 
what  Is,  090. 

<«LIMITED   PERIOD" 

construed,  188  79. 
LINE   FENCE 

common  property,  708  4. 
LINEAL.    AND    COLLATERAL    'WARRANTIES - 

abolished.  908. 
LiaVIDATED    SUM 

damagres  for  breach  of  contract  to  pay,  2184i 
LIQUIDATION.     See   tit.  Partnerslil». 
LIVE    STOCK 

duty  of  carrier  to  accept  and  carry,  474  87* 
43. 
LIVERY  OF  SEIZIN 

abolished,  854  25. 
LOAN.     See  tit.  Contract. 
as   to   what   is,   1045. 
borrower  to  bear  expenses,  when,  1647. 
borrower   to   repair  injuries,   when,  1640. 
care   required    of   borrower,   1540. 

of  animal   for  use.   1040. 
desrree  of  skill  and  care  of  thlngr.  1040. 
g^ratuitous  loan  and  bailment,  1040  1,   2. 
lender   liable   for   defects,   when,   1547. 
lender    may    require    return    of    thing:    lent, 
1547. 
returnable    without    demand,    when,   1548. 
loan  for  exctaans'e 
as  to  what  Is.  1549. 
contract    cannot    be    modified    by    lender, 

1500. 
optional   loan,  1549. 
title  to  property  lent,  1549. 
loan  of  money 

as  to  what  is,  1551. 
Interest  on.      See   tit.   Interest. 
amount  by  agrreement,  1659. 
annual   rate,  1552. 
as  to,  1551. 

becomes  part  of  principal,  when,  1502. 
legal  Interest.  1653. 
on  Judgment.  1503. 
what  interest  allowed.  1«'UE2. 


money  to  be  repaid  In  current  coin,  1551. 

place  of  return,  104& 

relending  by  borrower  forbidden,  1047. 

title  to   thing  lent,  1040. 

to    purchase    community    property,   288    126- 

139. 
use  of  thing^  lent,  1047. 

LOAN  FOR   USE 

as  bailment,  1540  3-5. 

LOCATION 

notices    of,   028. 

LODGES 

complaint  to  privileged,  98  13-16. 

LODGING-HOUSE.     See  tit.  Innkeeyera. 

baggage,  lien  on,  1040. 

lien  on  baggage,  1040. 

posting   statement    of   charges    required   by, 

1041. 
rent,   when   payable,  1080. 
sale  of  unclaimed  baggage  by.  1041. 
term,  what  presumed  hiring  for,  1087. 

LODGINGS 

hiring  for  indefinite  term,  1587. 

LOGGERS 

contract  of,  construed,  2102  4. 
lien  of,  2102. 

ceases,   when,  2102. 
upon  what  Hen   subsists,  2102. 

LOGS,  lien  on.     See  tit  Loffgera. 

LOSS 

occasioned  by  collision  of  vessels,   how  ap- 
portioned,   797. 

LOST  CERTIFICATES.     See  tit  Certlflcatca  of 
Stock. 

action   for   new  certificate,   808, 
issuing  of  new  certificates.  SOO. 
judgment,   808. 
parties  to  action,  808. 
proceedings  on  action  for,  808. 

summons  and  notice,  858. 
proceedings   on   answer,   858. 
LOTS. 

sale  of  by  plat  when  bounded  by  highway, 
900  23. 

LOTTERY 

or  lottery  prize,  not  insurable,  1883. 

LUGGAGE.     See  tit.  Ragsace. 

LUNATICS.     See  tit.  Persona  of  Unsound  Mlad. 

marriage  of,  132  34-36. 

MAGISTRATEt  to  aid  societies  for  prevention 
of  cruelty  to  children,  etc.,  072. 

MAIL   CARRIER,    as   to   right   of    to    ride  on 
street  car,  400. 

"MAINTAIN" 

Includes   rebuilding  fence,   722   25. 
MAINTENANCE.       See    tits.    DWoreef      Pareat 
and  Child. 

enforcement  of  decree  for,  182  13-10. 

in  action  for  divorce,  188  51,  62. 

permanent   allowance   for,   188   S6-S8. 

without   divorce,   182   17. 

without  prayer  for  divorce,   108   74-12C. 
MAJORITY 

age  of.  81. 

Joint,  words  giving,  11. 

mining  partnership,  control  by.  1181* 
MALES 

attain  majority,  when,  31« 
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MALICB.     Sm  tit  lilbel  «tt«  Slamtfcr. 

as  afPectlnff  prlTll«ff«d  communloatlons,  100 

104-109. 
elasslfldd  and  daflned,  101  S. 
avidenca  In  action,  108  81-80. 
exemplary  damasres  for.     Bee  tit.  Damasea* 
in  libel,  2180  80-8S. 
in   publication    of   libel    question    for   )ur7» 

108  84,   85. 
Interest  as  damagrss.     See  tit.  Intevaat* 
leffal,   not  rebuttable,  108  9-17. 
not  inferred,  when,  101. 
petition,  requisites  of,  108  18-80. 
pleadingrs,  generally,  108  32,  88. 
presumption   from   publication,  101   8-8. 

MALICIOUS  PRosE;cirrioif 

action  on  advice   of  counsel,  78  190-178. 

actions  for,  00  91. 

as  to,  00  91,  74  186. 

burden  of  proof  in,  71  140-14S« 

cause  of  action  for,  00  92,  98. 

not  assignable,  788  37,  38. 
eharga   to   Jury,   sufficiency   and   oxceptionSt 

71  138,  139. 
damages,  as  to,  74  177-186. 
evidence  of  malice,  78  146-168. 
limitation  of  action  for,  00  94,^  96. 
malice  and   want  of  probable  cause  i^ccea* 

sary,  70  119-139. 
malice  in  fact.  78  143-146. 
pleading,    generally,   74   174-176. 
probable   cause   defined,   70   126-128. 
prosecution  for  criminal  offense,  00  101-101* 
prosecution  in  civil  action,  00  109-112. 
questions  of  law  and  fact,  71  129-137. 
termination  of  prosecution  essential,  70  ,118* 

118. 
who   may  be  liable,  00  96-100. 

MALICIOUSLY  INJURING 

telegraph  and  telephone  property,  S28. 

MANUFACTURm 

agreement  to  need  not  be  In  writing,  1488>- 
Implied  warranty  on  sale  of,  1S07* 

MANUFACTURBR 

warranty  against  latent  defects,  1S07* 


need  not  be  acknowledged  to  be  recordad« 

088   6. 
Of  railroad,  to  be  filed,  408. 
of  wagon  road,  500. 

MAP  AND  PROFILB  OF  RAILROAD 

must  be  certified,  408. 
to  be  filed,  408. 

MARINB  CARRIBR 

free  pass,  liability,  1008  6. 
negligence,  degrees  of,  1058  4-6. 

MARINB  INSURANCES.     See   tit.   Fire,  Mariaa» 
and  Title  Inavranee. 

abandonment,    1088. 

acceptance  not  necessary,  1084* 
irrevocable,    1084. 
is  conclusive,  1084. 
agents   of   insured   become   agents   of   fn* 

surer,   1884. 
as  to  what   constitutes,  1988. 
affect  of,  1084. 

freightage,   how  affected   by,  1084. 
how  made,  1084. 
■       may  be  defeated,  when,  1084. 
must  be  unqualified,  1088. 


abandonment,  notice  of,  requisites,  1084, 
omission  to  abandon,  lOSS. 
other  causa  cannot  be  relied  on,  1084.        ( 
refusal  to  accept,  lOSS. 
requisite  of  notice  of,  1084. 
waiver  of  formal,  1084. 
when  Insured  may  abandon,  1038. 
when  may  be  made,  1988. 
concealment,  1080. 
concealment  which  only  affected  risk,  1987. 
Information  must  be  communicated,   1980. 
material  information,  1027. 
presumption  of  knowledge  of  loss,  10^7. 
deflQition  of,  1025. 
implied  warranties,  1028. 
of  neutral  papers,  1920. 
of  seaworthiness,  1028. 

ais  to  what  is  seaworthiness,  1028. 
degrees  of  at  different  stages  of  voyage, 

1928. 
seaworthiness  for  purposes  of  insurance 

on  cargo,  1989. 
things  required  to  constitute  seaworthi- 
ness,  1038. 
unseaworthiness  during  voyage,  1080. 
when  complied  with,  1028. 
insurable   interest,   1985. 
expected  freightage,  1980. 
freightage,  what  is,  1988. 
In  ship,  1085. 
interest  in  excepting  freightage,  what  Is, 

1980. 
Interest  in  profits,  what  may  be  insured. 

1980; 
Interest   of   charterer,    1980. 
Interest  reduced  to  bottomry,  1086. 
loss,    1981. 
actual  and  constructive  loss,  1931. 

actual  total  loss,  what  constitutes,  1931. 
constructive  total  loss,  1981. 
presumed  actual  loss,  1988. 
average  loss,  1982. 

insurance  on   cargo  when  voyage  broken 
up,  1938. 
cost  of  reshipment,  1988. 
when  Insured  entitled  to  payment,  1932. 
partial  loss,  what  is,  1931. 
total  and  partial  loss,  1981. 
measure  of  Indemnity,  1985. 

apportionment  of  valuation,  1088. 
arrival  of  thing  damaged,  1030. 
estimating  loss  under  open  policy,  1980. 
general  average.    See  tit.  General  Average. 

as  to  contribution  under,  1980. 
labor  and  expenses,  1930. 
one  third  new  for  old,  1937. 
partial  loss,  1935. 
profits  separately  insured,  1988. 
valuation  applied   to  profits,  1980. 
apportioned,  1985. 
when  conclusive,  1988. 
representations,   1927. 

effect  of  intentional  falsity,  1087. 
falsity,   intentional,   effect  of,  1927. 
representation    of    expectation,    1927. 
▼oyage  and  deviation,  1989. 

course  of  sailing,  how  determined,  1920. 
deviations,  as  to  what  constitutes,  1930. 
excludes   insurer, '  when,   1930. 
when   improper,  1080. 
when  proper,  1930. 
Toyage  insured,  how  determined,   1820. 
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MARINB   ntSURAHCBS  CORPORATIOlfS 

InveBtment  ot  funds  of,  416»  417. 

MARCfB  liAW.     S6«  tit   Shl»a  •»«  Shlyplac 

MARK.     See  tit  Slsnatmre. 

as  slflmature,  14. 

MARRIAGB 

a  contractual  relation,  or  status,  106  7-SS. 
annulment  134. 

conclusiveness  of  Judsrment  for,  134. 

custody  of  children  on,  134. 

does  not  affect  legitimacy  of  children,  18i» 

firrounds  for,  180. 

limitation  of  action  for,  138. 

time  when  action  to  be  brought,  138. 

who  may  sue  for,  133. 
as  to,  generally,  106  1-6. 
as  to  what  constitutes  marriage,  100  27-78« 
assumption    of    marital    rights,    duties,    and 

obligations.  111  65-76. 
authentication    of,    procedure    required,    134 

2-12. 
birth  of  issue  revokes  will,  1045. 
breach    of   promise,    damages    for.      See    tit 

Breach  of  Promise  of  Marriage, 
by  law  of  nature,  113  77,  78. 
by  minors,  113. 

consummation  of,  113  2,  8. 

seduction  by  sixteen-year-old  boy,  113  4. 
by   whom    marriage   may   be   celebrated,    or 
solemnized,  130. 

form  of  celebration  or  solemnization.  190. 

requirements  of  persons  solemnizing,  127« 
causes    for    annulling    marriage.      See    tit 

Dlvoree. 
certificate  of,  127t  130.  « 

delivery  of  copy  to  parties,  137y  133. 

filing  with  recorder,  197,  133, 

marriage   without,  139. 

requisites  of,  197. 
cohabitation.  111  62-67,  78,  114  18. 
common-law  marriage,  valid,  106  6. 
completion,    consummation,    etc..    Ill    49-54f 

118   8-11. 
conditions  in  restriction  of,  void,  137* 
consent  103  27-84. 
consent,  evidence  of,  113  68-76. 
.  contract  in  restraint  of,  void,  1440, 
contract    of   man    and    woman    to    live    and 

cohabit  together,  103  28-26. 
contracted  without  the  state,  190  48-62,  193. 

as  to  validity  of,  138  2-7. 

to  evade  law  of  domicile,  193  8-lS. 
custody    of    children    where    marriage    an« 

nulled,  138. 
declaration  of 

by  action  of  court,  13S. 

by    members    of    religious    denomination* 


how   made,  197. 

penalty  for  failure  to  record, 

recording,  199. 

to  be  acknowledged  and  certified,  198,  199^ 
and  recorded,  198. 

to  contain  what,  198. 

when  may  be  made,  198. 

where  there  is  no  record, 
definition  of,  107. 
dissolution  of.     See  tit  Dlvori 

how  dissolved,  185. 
divorce.     See  tit  Divorce, 
evidence  of  consent,  119  68-76, 


eicamlnAtion,  on  application  for  license,  19T. 
foreign,  as  to  validity  of,  190  48-52,  122. 
how  dissolved,  186. 
how  manifested  and  proved,  lis*  114  18-18. 

connection   meretricious   in   inception*   114 
24-28. 

direct  testimony,  115  29. 

marriage  certificate,  116  30,  81. 

presumption      from      intercourse      matri- 
monial, 114  20-28. 
laeestiioiis 

as  to  what  is,  and  effect  of,  116» 

judicial   declaration   of,   180. 
incompetence   of   parties,   110. 
infants,   effect  on   parental  authority,  988, 
legitimacy  of  chlldreB 

not    affected    by   annulment    of    marriage. 
184. 

of  void  or  dissolved  marriage,  9S€» 
license 

as  to,  198, 

examination  of  applicant  for,  195» 

necessity  ot  13S,  197,  198.  . 

requisites  of.  196. 
minors,  capable  of  marriage,  llS. 
Mongolians   with   whites   void,   116» 
mulattoes  with  whites  void,  lie. 
negroes  with  whites  void,  118. 
null  and  void,  effect  on  children,  11Z9  26. 
of  man,  effect  on  his  will,  1048. 
of  whites  and  negroes  or  mulattos,  void,  IIC 

action  declaring  nullity,  117  7. 

not  presumed  from  cohabitation,  117  12. 

validity    of     marriage    contract    in    other 
states,  effect  of,  117  9-11. 
of  woman,  effect  on  her  will,  1047. 
out  of  state,  valid,  when,  199. 
promise     of,    concealed     unchastlty    releata 

from,  191. 
proof  of  marriage,  113  79-84. 

how  made,  118. 
recording  declaration  of  marriage.  198. 
release  from  contract,  when,  191. 

want  of  chastity  known  to  defendant  121 
1. 
damages  for  charge  not   made   in  good 

faith,  199  12. 
unknown  at  time  of  promise.  191  2-11. 
restraint  of  voids  contract  1440. 


Marriage  8ettl4 


during  life  of  spouse,  117. 

void  prior,  annulled,  117. 
settlement     See   tit 
BolenuilBatloB 

by  whom  may  be  made.  198. 

examination   of  applicant   137, 

form  of,  198. 

bow  made,  194. 

members   of   particular   religious   denomi- 
nation. 199. 

necessity  for,  110  85-48. 

non-compliance  with  statute  by  third  per- 
son, effect  of,  194. 

substantial  requisites,  197, 
statute  not  retroactive,  114  19. 
statute     of     frauds.       See.     tit  Statvte     eff 


as  to,  1358. 
subsequent  marriage,  when  illegal  and  void, 
117. 
absence   or   reputed   death   of  spouse, 
63-63. 
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MARRIAOB    (continued) 
subsequent    marriage    hj   divorced    persons, 
118  8-62« 
collateral  attack,  121  64-66. 
during   existence'  of   prior   marriaffe,    118 
4-7. 
test,  validity  of  marrlasre,  eituer  party  may. 


nnchastity^   concealed,    errounds    for    release 

from  promise  of,  121* 
validity  of,  to  be  determined  and  declared 

by  court,  128. 
voidable  marriages,  as  to,  116. 

grounds  for  avoiding,  115  2-21. 
void  marriages.  180. 
to  be  determined  and  declared  by  court* 
180. 
what  constitutes,  lOT. 

ward,  of,  supersedes  guardian,  when,  280. 
will,   effect  of  marriage  on  previous,  1048- 

1047. 
Without  a  license.  129. 

MARRIAGB  SErPIXBMBlVTg 

as  to,  generally,  288-258. 
contracts  of,  how  executed,  etc, 
effect  of  recording,  258, 
executed  how,  258. 
minors  may  make,  258. 

may  not  make,  268. 
presumption  as  to,  7  S. 
to  be  acknowledged  and  recorded, 

effect  of  recording,  258. 

MARRIBD    WOBIESIV.      See    tita    Aeknewledg- 
menti  'Wills. 

acknowledgment  by,  881  1-6,  882  2-18. 
building  and  loan  stock.     See  tit.  Iiaiid  aad 

Building   Corpemtloaa* 
contract  of,  having  no  separate  estate,  1842 

40,  41. 
contract  of  specifically  enforced,  when,  2218 

41-48. 
contract  of  to  convey  unacknowledged  not 

enforced,  2227  36,  87. 
conveyance  of,  effect,  888; 
corporate  officers,,  as,  201« 
dividends  paid  to,  867. 
form   of   certificate   of  acknowledgment   by, 

888  2-5. 
grant  and  conveyance  by,  888. 
acknowledsrment.  necessity  for,  884  6-16. 
certificate    of   acknowledgment,   884   22-85. 
mortgage  by.     See  tit.  Mortgage  of  Sepa- 
rate Property  by  Married  'Woman. 
power  of  attorney  of.     See   tit.   Power  of 

Attorney  of  Married  'Woman. 
presumption  of  knowledge  of  contents  of 

instrument,  885  28. 
reformation  of  conveyance  of.  885  20. 
homestead  stock,  may  be  owned  by,  688. 
may  hold  stock  in  savings  bank,  541. 
may  make,  alter,  or  revoke  will,  1014,  1016 

2-12. 
may  transfer  stock,  857. 
power  of  attorney  by,  885. 
proxy  of,  857. 
remedies  against.    See  tit.  Remedies  Against 

Married  'Women. 
savings  and   loan   stock   may   be   owned   by. 
See  tit.  Land  and  Building  Corporations. - 
transfer  of  stock  by,  867. 


will,   disposition   of   separate    property    by, 
1007. 
hi/w  executed  and  proved,  I014* 

MARSH 

as  boundary,  710  20. 

MARSHAIiINO  ASSBTS 

doctrine  of.  2001  8-19,  2288. 

MASCUlilNBy  includes  feminine  and  neuter,  14. 

MASTER  AND  APPRBXTICB 

apprentice,  poor  and  homeless  minor,  288. 
approval  of  superior  court  necessary,  when. 


consent  of  father,  288  1,  8* 

of  parents,  284  10-25. 
deed  of  apprentleeshlp 

contents  of,  285  1-9. 
duplicate  deed,  285  17-28. 
indorsement  of,  285  10-16. 
discharge   from   contract   of   apprenticeship, 
when,  289  8-8. 
proceedings  to  discharge  from  apprentice- 
ship, 288  9-12. 
duty  to  inquire  into  the  treatment  of  minor 

apprentices,  288. 
enticing  away  apprentice,  liability  for,  281. 
evidence  to  prove  apprenticeship,  288  25,  26. 
hearing  of   complaint   of   apprentices,  288. 
homeless  minor,  apprenticing  of,  288. 
instruction  of  minor,  287  20-24. 
power  of  authorities,  288  1-15. 
right  of  action  by  father,  287  16-19. 
how    far   apprenticeship   binding   on    infant, 

282  15,  20. 
illegitimate  child  may  be  bound  by  mother, 


incapacity  of  parent,  trial  of  by  Jury, 
indenture   of   apprenticeship,   how    executed, 
284  10. 
what  to  contain,  284. 
instruction  of  minor,  287  20-24. 
Jury  trial  of  incapacity  of  parent,  288. 
legislative  control,  282  21,  24. 
liability  of  apprentices  for  misbehavior,  etc., 
290. 
of  master  for  breach  of  covenant,  289. 
master    to    deliver    apprentice's    money    and 

other  property,  287. 
master  to  keep  apprentice  in  state,  287. 
minors  may  be  bound,  when  and  to  whom, 

281. 
misbehavior  of  apprentice,  etc.,  liability  for, 

290. 
persons  who  may  bind  minor  with  his  con- 
sent, 28S. 
an  executor,  when,  288. 
his  father,  288. 
his  legal  guardian,  288. 
his  mother,  288. 
poor  minor,  apprenticing  of,  288. 
power   of   court  to  discharge   from   appren- 
ticeship, 288. 
quitting  business,  master  released  from  con- 
tract of  apprenticeship,  291. 
recovery  for  services,  289  13-20. 
release    of   master   moving   out   of   state   or 

quitting  business,  291. 
right  of  action  by  father,  287  16,  19. 

MASTER  AND  SERVANT.     See  tits.  Damagcsf 
Employment  t  Neglfaence. 

abduction  of  servant.  10?». 
account,  employee  to,  1588. 


nrDKZi 


HASTBIt  AND  SERVANT  (continued) 
accounting  by  servant,  ieS7. 
apprenticeship.     See  tit  Master  anA  Appvea« 

tice. 
assumption  of  risk  by  servant,  164MS* 
eompensntloB 

for  service  without  employment,  IMSt 
from   successor  of  employer,  1682. 
of  employee  dismissed  for  cause,  16SS. 
leaving:  for  cause,  1684. 
confidential  employment     See  tit  Tmata. 
continuance  of  service  after  deaths  etc.,  of 

employer,  1682. 
continuing:  contract,  1686  2. 
contract 

of   employment   defined,   1668. 
of  services   limited   to   what   time,  1628. 
damages  ag:ainst  master.     See  tit.  Damasca* 

for  breach  of  indenture,  888. 
death 
of  employee,  1682. 
of  employer,  1681,  1682* 
of  Joint  employee,  1681. 
definition  of  servant.  1685. 
delivery  by   employee,   without   demand,   as 

to,  1686. 
discharg:e  of  servant,  when,  1688* 

gnrounds  for,  1688. 
dlamlasal 

for  cause,  compensation,  168Si 
g:rounds  for,  1683,  1688. 
dvtiea  I 

of  employee  for  his  own  benefit,  1628.        ' 

for  reward,  1627. 
of  gratuitous  employee,  1627. 
employee 
not  bound  to  deliver  without  demand,  1€9^ 
to  follow  directions,  1628. 
to  obey  employer,  1628. 
employment,  definition  of  contract  of,  1668. 
enticement  of  servant,  168. 
fellow  servant,  liability  of  master  for  acts 

of,  1665. 
gratuitous  employee,  duties  of,  1627* 
hiring 

renewal  of,  1636. 
term  of,  1635,  1686. 
Incapaelty 

of  employee,  discharge  for,  1638t 

of   employer,   relation   not   determined   by* 

when,  1632. 
of  master  terminates  relation,  1681« 
ladeainlfylng  easployee 

employer  not  required  to,  when,  1666. 
required   to,   when,   1604. 
Indemnity  against  acts  of  servant,  contract 

of.  1951. 
injnry  to  servant 

by  third  person,  168. 
forbidden,  108. 
joint  employees,  survivor's  duty,  1681* 
master,  liability  to  servant,  1604. 
moral   obligation   of   master   to  injured   ser* 

vant,  1843  42. 
mutual  rights  to  protection,  106,  104. 
nesrllgence  of  employee 
discharge  for,  1652. 
liability  of  master  for,  1681. 
negligence  of  master,  liability  for,  1622. 
obey,  employee  required  to, 
power  of  attorney,  1627, 


preference  to  be  given  employer's  Interest 

1680. 
presumed  to  be  monthly,  when,  1686, 
renewal  of  hiring,  1686. 

as  to,  generally,  1687  2-8. 
renewal  of  term  of  em:  loyment. 


definition  of,  1688. 

to  pay  over  without  demand,  1687* 
service  without  employment,  as  to,  1645. 
aklU 

degree  employee  required  to  use,  1628^ 

degree  required  of  employees,  164S. 
substitute,    employee    liable    for,   1686. 
surviving  employee,  as  to  duty  of,  1681* 
term   of   employment,   1635,   1686. 
term  of  hiring,  1685. 

at  BO  much  per  year,  1686  4,  8. 
\      by  municipal  resolution,  1686  8,  2. 

custom  has  no  effect  on  contract,  1696  4. 

employment   at   a   fixed   salary,  presump- 
tion, 1686  6,  7. 

payment  by  month,  effect,  1686  10. 
termlnatloB  of  relatloa 

at  will,  1682. 

by  death  or  incapacity  of  employer,  IttL 

by  employee  for  fault, 

by  employer  for  fault, 

death   of  employer  does  not,  when,  ICSlt 
1682. 

What  works  a,  1682. 
term  of  service,  1687. 

time  of  employee  belongs  to  master,  1627. 
title  to  things  acquired  by  employee,  lOM^ 
usage,  employee  to  conform  to,  1628. 

KASTBR  OP  SHIP 

lien  of  for  advances,  2084  64. 

MASTER,  SHIP'S.     See  tit.  Ships  and  Shlpvlsgi 
MAXIMS    of   Jurisprudence,   2812-2818. 

MATERIALMAN'S  LIElf 

In  homestead  exemption,  969  12,  12. 

MATES  AND  SEAMEN.     See  tit.   Seamen. 
certificate  by  master  in  favor  of  seamen  os 

loss  of  ship,  1648. 
death  during  voyage,  1644. 
definition  of  mate,  1642. 

of  seamen,  1642. 
desertion    of    ship    without    cause,    forfeits 

wages,  1644. 
disabled    seamen    entitled   to    wages,   when* 

1644. 

how  engaged  and  discharged,  1648. 
law  governing  seamen,  1644. 
maintenance  of  seamen  during  sickness.  1644. 
not  bound  to  go  to  sea  in  unseaworthy  ves- 
sel, 1642. 
not  to  lose  wages  or  lien  by  agreement,  1642. 
seamen  cannot  ship  goods.  1644. 
special  agreement  with  seamen,  1643. 
theft  by  forfeits  wages,  1644. 
wages,  forfeiture  of,  how.  1644. 

not  lost  by  wreck,  when,  1648. 

of  seamen  depending  on   freightage.  1642. 

where    voyage    is    broken    up    before   de- 
parture, 1648. 
when  wages  of  mate  and  seamen  to  begiSt 

1648. 
wrongful  discharge  of,  1648. 

MATRIMOBTIAL  DOMICILE 

law  of  governs,  when,  228  22,  22. 


MAYOR 

marrlases  may  be  solemnized  by,  126,       ' 
may  take  aekaowledsrments,  927. 

VBANDESIS.     See  tit  Waters^  Boimdartee  Br* 

MEASURB  OF  DAItVAGfiS 

for  breach  of  contract.  2182. 
as  to,  generally,  2188  1-22. 
breach  of  agreement  to  buy  j^ersonal  prop* 
erty,  2188. 
to  buy  real  property,  2186. 
)         to   convey  real  property,  2186. 

to  pay  for  personal  property  sold,  2188> 
to  sell   personal   property,  2187* 
where  not  paid  for,  2187. 
where  paid  for,  2187. 
breacji   of  carrier's   oblisratlon   to   deliver, 
2190. 
to  receive  goods,  2190. 
breach  of  contract  to  pay  liquidated  sum* 
2184. 
of  covenant  against  encumbrances,  2184|» 
of  covenant  of  seizin,  2185. 
of  promise  of  marriage,  2191. 
of  warranty  of  authority,  2191. 
of    warranty     of     quality     of    personal 
property,   2189. 
for  special  purpose,  2189* 
carrier's  delay,  2190. 

dishonor  of  foreign  bill  of  exchange,  2185. 
must  be  certain,  2184. 
for  ^rronge 
breach  of  obligations  other  than  contract, 
2191. 
as  to,  generally,  2192-2194. 
conversion  of  personal  property,  2190. 
application  for  benefit  of  owner,  2197* 
as  to,  generally,  2196  2-2T. 
damages  for  lienor,   2197. 

for  seduction,  2198. 
injuries  to  animals,  2198. 
wrongful  holding  over,  2198. 
wrongful  occupancy  of  real  property,  2194. 

MBASURBMlSlfT 

of  water  and  ditch  capacity,  11S9  10-14. 

MBCHANICS^   IlfSTITUTB 

assessments  by.  600« 
by-laws  of,  500. 
capital  stock  of.  650, 
certificates  of,  550. 
formation  and  powers,  561, 
organization,  651, 


to  acquire,  use  and  sell  property,  660. 
which  may  be  conferred  on  trustees,  etc. 
660. 
pre-existing  corporations  may  come  in  un« 

dcr,  560. 
stockholders'  rights  and  liabilities,  659. 

aiBCHANIC'S  LIBN 

application  of  payment,  1231  66. 

as  to,  2099. 

enforcement,  2099  6. 

inferior  to  mortgage,  when,  960  63. 

injunction  lies  to  restrain  removal  of  build* 
ing  covered  by,  2255  68-60. 

notice  of,  2100  6.  7. 

on  homestead,  069  15,  16. 

pro  tanto  where  completion  of  building  pre- 
vented, 1252  5. 

SIRBTIBTG     STEAMBRS.       See     Ut.     Rules     of 
Navigation. 


«BIBMBBRS>*    AND     «<STOCKUOLDBRS.>»       See 
tit.  CorporatloBs. 

synonymous,  809  16. 

HBMORAXDUM.     See   tits.    AncUoBeeni   Stat* 
nte  of  Frauds. 

binds  parties,  when.  16,  18, 

to  contain  what,  967. 
declaring  a  trust,  1766. 
of  sale  or  contract,  sufflclency  of,  1871  212-' 

282. 
of  sales  by  auctioneer,  1518. 
on    contract   of    sale   of   personal    property, 

1491. 
Of  real'  propiarty,  1492. 
WBTACB.     See  tit.  Coatract. 
as  to  what  constitutes,  1281, 
consists  in  what,  1281* 

grounds  of  avoidance  of  contract,  1282  20-26. 
in  general,  1281  6-19. 
merchandise,  warranty  implied  as  to,  when, 

1606-1606. 
rescission  for,  1441* 
right  to  recover  for,  12SS  86-40. 
threat  to  prosecute  third  party,  1282  27-88. 

HBNTAJL  CAPACITT.     See  tit.  WUla* 

free  and  untrammeled  action  of  mind,  998  72. 
of  donee  in  gift,  912  14-17. 

KBlfTAL  DI8BASB.     See  tit  Wills. 

supervening  upon  intemperate  habits  as  af- 
fecting power  to  make  will,  999  94-99. 

MBNTAIj  SUFFBRtHG 

not  an  element  of  damage  on  failure  to  de- 
liver telegram,  1698  24. 

MBRCHANDISB 

may  be  medium  of  payment,  1224  12. 

not  in  existence,  warranty  as  to,  1506* 
HBRGBR 

of  Interest 
destroys  hiring,  when,  1678* 
destroys  servitude,  702. 

of  mortgage,  when.  2021  16-20. 

takes  place  at  law,  when,  2006  17-»25. 
BIBTBR9 

right  to  inspect  gas,  584. 
MBXICAN  LAW 

heir  under,  as  to,  1114  22-25. 
MILL,  BfILL  DAM,  BTC. 

as  to,  626  29-33. 
MINBRAL  LAND 

may  be  selected  as  homestead,  when,  962  14.' 
MINBRS 

may  appropriate  water.  1143  83. 

MINBS.     See  tits.    Mining  Corporations,  claims. 
See  tit.    Mining  Claim. 

affidavits  of  work  upon  and  recording,  922. 

hydraulic.      See   tit.  Hydraulic  Mining. 

recording  notice  of  location   of,   922. 
abandoned  mines,  distinction  as  to,  705  8. 
aflldavit  of  work  upon,  922. 
already  opened  may  be  worked  by  life  ten- 
ant, 705  7. 
fixtures  attached  to,  628. 
improvements  made  for  mining,  623  R-8. 
injunction  to  restrain  working  of,  2259  146. 
is  real  property,  881  10. 
liens  for  labor,  624  10. 
machinery   and    tools    not    erected   on   mine 

when  used  in  working,  624  11. 
morterage  of  machinery  in,  2041* 
notices  of  location,  922. 


MINIS  (eontinuAd) 

parol  transfer  of,  881  11. 

IMtrtnershlp  in,  1876»  1881« 
MINIlf O  CXAIM 

affidavit  of  work  on,  828. 
forfeiture  of,  1198  19,  20. 
injunction    granted    to    pendlBf    Iltl^tlo]i» 

8366  61,  92. 
location    of   recorded    without   acknowledc* 

ment,  822; 
recording  notice  of  location.  828. 
MINING  CORPOBATION8 
balance  sheet  to  be  kept  and  posted,  64T. 
books  and  balance  sheets  to  be  kept  by  sec« 

retary,  647. 
books  and  papers,  right  of  stockholders  to 
inspect,  847* 
stockholder's  right  to  inspect,  647. 
capacity  in  which  superintendent  acts,  608  !• 
"conducting  mining/'  formation  of  company 

for,  648  2,  •• 
eoBsolidntloB 
effect  of,  648, 

election 'Of  trustees  on,  048, 
limitations  on,  646. 
proceedings  on,  048, 
certificate  of  consolidation,  filed  where,  646* 

to  be  signed  by  whom,  646. 
consent  of  stockholders  in  writing,  646* 
notice  must  be  given,  646. 
delay  in  complying  with  statute,  648  6. 
discovery  of  ore,   superintendent   to   report. 

647. 
distinction    between    itemized    account    and 

balance  sheet,  648  7. 
examination  of  mine 

as  to  right  of,  649,  660. 

effect  of  refusing  right  of  stockholder  to 

make,  649,  660. 
liability  for  refusal  of  right  of,  to  stock- 
holders, 660. 
stockholder's   right  to  Inspect  books,   647. 
to  make  examination,  647,  648* 
failure    of    corporation    to    maintain    office, 
660  2,  3. 
of  superintendent  to  obey  orders,  removal. 
340. 
liability   of  director  for  default  to  another, 
660  4,  5. 
of  officers  and  directors,  660. 
monthly  account  to  be  filed  by  superintend- 
ent, 647. 
report    attached    to    account    open    to    in- 
spection, 648. 
what  must  show,  647. 
monthly    balance    sheet    to    be    verified    by 

oath  of  whom,  647. 
receipts    and    disbursements,    account    of    to 

be  kept,  407. 
removal  of  superintendent  in  failing  to  obey 

orders,  649. 
reports  and  accounts  by  superintendent,  647* 
right  to  examine  books,  648. 

purpose  of  method  immaterial,  680  6. 
reason  or  occasion  for  examining.  R48, 
right  absolute,  648,  10-14. 
stockholder's  right  to  visit  mine  with  expert, 

64a 

duty  of  superintendent,  649. 

liability  of  officers   and   directors.  660. 

refusal    to    permit    examination,    damages, 

660. 
removal  of  directors  for  refusal,  650. 


8toek  Isstted  at  transfer  agencies,  848. 
•uperintendent,  capacity  in  which  acts,  861* 
•uperintendent's  failure  to  make  report,  661 

12. 
superintendent'  report,  time  of  filing.  848  16. 
surrender  of  certificate  on  transfer,  848. 
transfer  agencies  of,  64S. 

may  establish  in  other  states,  64S. 
wilful   and  intentional   violation  of  statute, 
661  16. 

MUfnfO  PARTNERSHIP 

as  to,  generally,  1876  1-36. 

contract  in  writing  binding,  when.  1881. 

exists,  when,  1876. 

express  agreement  not  necessary  to  consti- 
tute, 1878. 

governed  by  owners  of  majority  of  shares. 
1881. 

lien  of  partners.  1879. 

mine  partnership  property,  1888. 

owners  of  majority  of  shares  govern,  1881. 

partnership   not  dissolved  by  sale   of  Inter- 
est, 1880. 

profits  and  losses,  how  shared,  1879. 

purchaser  takes  subject  to  liens,  T^hen.  1886. 
takes  with  notice  of  lien,  when,   1881. 

sale   of   Interest   does  not  dissolve   partner- 
ship, 1880. 
MINING  RIGHT 

appurtenant,  when,  628. 

MINISTER 

charge  with  drunkenness,  79  29. 

MINOR.     See  tit.  Infant. 

cannot  disaffirm   certain   obligations,  61. 
cannot  disaffirm  contract  for  necessaries,  47. 
cannot  give  a  delegation  of  power,  42. 
computation  of  minority  at  common  law,  61 

1-7. 
contracts  by,  disaffirmance,  42.    See  tit.  Die- 


custody  of, 
disaffirmance  of  contract  by,  46  14-20. 
enforcement  of  rights  of,  69  1-10. 
false  imprisonment,  74  186,  76  209. 
liability  for  wrongs,  69. 
may  hold  stock  In  savlnsTs  bank,  841. 
miscellaneous  protection,  69  91,  74  185. 
not  liable  for  exemplary  damages,  69. 
period  of  minority,  how  calculated,  Sl« 
personal  rights,  generally,  60,  61  S. 
proceedings  commenced  by,  42  4. 
protection  from  bodily  harm,  68  6,  68  86. 

from  bodily  restraint,  61  6. 

from  defamation,  68  88. 

from  Injury  to  personal  relations,  68  89,  90. 

from  personal  insult,  68  87. 
ratification   of   contract   of.     See   tit.   Ratifi- 
cation of  Infant's  Contract. 
relinquishment  of  control  over,  42  6,  7. 
status  of,  how  changed,  82. 
submission  to  Jurisdiction  of  coart,  effect  of, 

42  6,  69  9,  10. 
who  are.  81. 
mSDEMBANOR*  to   entice  away  apprenticea 

See  tit.  Master  and  Apprentice. 
foreign   building   etc.,   agent   not  complying 

with  statute  commits,  694. 
savings  corporation,  president  of,  guilty  of, 
when,  648. 

MISNOMER 

does    not    invalidate    corporate    Instruments, 

when,  886. 


INDEX* 
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MISRBPRBSSBSNTATIOW.     See   tit.  FranC 


aa  affecting  right  to  enforcement  of  •peclllo 

performance,  2228. 
disregarding  erroneous  parU  of  instrument. 

1882. 

either  of  law  or  fact,  128& 
evidence,  1802  70-87. 
in  general,  1208  1-15. 

m  wills,  1088.  ^  ,.    ^. 

In  execution  of  powers,  1200  18,  i». 

as  to  what  constitutes,  1808. 
as  to,  generally,  1808  1-19. 
of  foreign  laws,  as  to,  1800. 
effect  of,  1800. 
presumption  of  court  as  to,  1800  !• 

proof  of,  1800  2,  3. 
of  Judgment.  120O  16. 

as  to  what  constitutes,  1804, 
as  to,  generally,  1806  1-7. 

reUef  ^  ,^ 

when  granted,  1805  »-»'• 
when  not  granted,  1807  40-«0. 

property  acquired  by.  ^^  -. 

reformation  of  Instrument  for,  1801  6«.«9. 
relief,  when  granted,  1800  20-87. 
when  not  granted,  1800  88.49. 
rescission  of  averment  for,  1801  16-55. 

of  contract  for,  1441,  2240. 
■peclfle   performance,    prevents,   when, 
trust  arising  from,  1T41* 
will.  in.  effect  of,  1808. 
MI9TAKB  OF  FACT.     See  tit.  Becoveiy  Back 
of  Money  Paid* 

MI817S1BR  ^     -  ^  -,^  -g 

by  corporation,  quo  warranto  for,  887  16. 

MOB  VIOUBWCHL     See  tit  8trtke%  Mo*  Vlo- 

IcBce,  Btc. 
MOCK  AUCJTIOfr.     See  tit.  AuoUoa. 
MONBT.     See  tit  liOaik 

exchange  of.  18  9. 

MONOPOLIB8  -^, 

contracts  creating  unlawful.  1488  e7.ia5. 

MONTH 

meaning  of.  10  29,  80.  14. 

MONUMBNTS 

as  to,  generally,  720  2-40.  ^^ 

coterminous  owners  bound  to  maintain.  T»9. 
courses,  distances,  and   quantity  must  give 

way  to.  800  86. 
duty  of  cotermlnouo  owners  in  relation  to. 

720.  ^      _, 

When    identified    control    courses    and    dis- 

Unces.  870  71.  .     ,    ««,  ,. 

when  not  Identified  do  not  control,  870  IMp 

73. 
MORAL  OBIilOATIOH.     See  tit.  Obligation* 

as  a  consideration.  1840. 
MORT6AGB.     See  tits.  Menj  Mortgage  of  Po»- 
Mmal   Propertyi   MoHgago   of  Real   Prop* 


adversely  held,  property  may  be.  2017. 

as  to,  generally,  2015  1-26. 

M  to  what  may  be  secured  by.  2016  80. 

future  advance.  2016  28. 
as  to  what  property  may  be  mortgaged.  201T. 


aaslgitmeat  of  debt 

by   acknowledgment   and   recording.   2038. 

effect  of  to  pass  security,  2088. 

record  of  Is  notice,  2032. 

secured,  passes   mortgage,  2033. 
assignment  oi  not  "grant  of   estate   in   real 

property,"  052  8. 
assignment  of,  recording.  2082. 
benevolent  association,  given  by.  588. 
bottomry  and   respondentia  not  affected  by 

chapter  on  mortgages.  2036. 
building   and    loan    association    may    make. 


certificate  of  discharge.  2085. 
by  foreign  executors   and  administrators, 

2086. 

discharge  of  mortgage  by  foreign  execu- 
tors  and  administrators,  2035. 

satisfaction  of  mortgage,  2084. 
common  law  vadium  vlvum,  2015  8. 
consideration,  pre-existing  debt  as,  2022  88. 
deed  absolute  is,  when.  2020  5.  2022. 
defeasance,  transfer  made  subject  to.  2024. 
definition.  2014. 

discharge  of 

by  foreign  executors  and  administrators. 

2035* 
by  payment.  1212  5. 
certificate  of,  2085. 
form  of,  2034. 
how  made,  2084* 
liability  for  refusal  to  execute  certificate. 

2081. 
Of  record,  how.  2084,  2035. 
recording  discharge,  2086. 
distinction    between    pledge    and    mortgage, 

2028  11. 
distinctive  features  of,  2016  24-28. 
does    not   entitle    mortgagee    to    possession. 


as  to.  generally.  2026  2-22. 

does  not  Include  what,  2016  87-42. 

duty  of  mortgagee  on  satisfaction, 

encumbrance  included  in  term,  002. 

executed  by  husband   and  wife   binds   prop- 
erty, 201  100. 

executed  by  wife,  after  divorce,  on  commu- 
nity property  homestead,  072  16. 

execution  by  attorney  under  power,  2082. 

execution,   formalities  of.  2017. 

executors  and   administrators,   foreign,   dia- 
charged  by.  2086. 

extends  to  and  includes  what.  2025^ 

extinguishment   by   verbal    agreement,   2018 
14. 

factor  may  not  make.  1822. 

foreclosure.     See   tit.  Mortgage  Foreclosure. 

as  to.  2080. 
foreign    executors   and   administrators,   dis- 
charge of  by.  2085. 
form  of.  2087. 

of  discharge.  2084. 
homestead  "^^ 

liable  for.  when,  067. 

mortgaged  how,  070. 

of  lunatics.     See  tit.  Homestead. 
how  discharged.  2084. 
indemnity  may  be  mortgaged,  2016. 
Insurance  on  property  that  is,  1888. 
intention  of  mortgager  unaccompanied,  2016 
34-86. 
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MORTGAQB  (continued) 

la  conveyance  of  land  within  recordlnir  act. 

•62  11-18. 
Is  subject  to  the  general  law  of  liens,  1990. 
lien  of  special,  when,  9010. 
lien  on  what,  2085. 
must  be  In  writing*  9017. 

as  to,  generally,  2018  2-30. 
not  a  "grant  or  conveyance,"  9010  80. 
not  a  personal  obligation,  2027« 
as  to,  generally.  2028  2-19. 
assumption  of  mortgage  by  purchaser,   It 
is  otherwise,  2098  8,  4. 
notice  to  mortgager  not  given  by  recording 

assignment,  2082. 
Of  chattels.     See  tit.  Mortgage  of  Personal 

Property. 
of  property  by  wagon  road  corporation,  517* 
of  wife's  separate  property,  914  79-101. 
on  what  a  lien,  9026. 

after-acquired  property,  2026  2. 
as  to,  generally,  9026  2-21. 
growing  crops,  2026  10. 
increase  of  animals,  2028  11-10. 
paramount  to   homestead   rights,   when,  880 

16-22. 
passes  by  assfgnment  of  debt  secured,  2088. 
personal  obligation,  is  not  a,  2087* 
possession,  mortgager  entitled  to,  exception* 

2028. 
power  of  attorney  to  execute,  2082. 
power    of    sale    conferred    upon    mortgagee, 
2081. 
as  to,  generally,  2081  2-13. 
when  deemed  part  of  the  security,  784. 
pre-existing  debt  as   consideration.  9022   38. 
priority  of  given  for  purchase  money,  1089. 
property   that  may  be  mortgaged,  2087. 
property  adversely  held  may  be  mortgaged, 

2017. 
railroad,  mortgage  by,  460. 
ratification    of    unauthorised    execution    by 

agent,  2082  6. 
recording,  as  to,  894. 
effect  of,  870  23,  24. 
in  general,  2040. 
of  assignment  of,  2089. 

not  notice  to  mortgager,  9089. 
of  certificate  of  discharge,  9088. 
of  defeasance  2088. 
redemption   from   sale  under  foreclosure  of, 
070  26,  2008*2007, 
right  of,  2080. 
reformation  of  on  homestead,  874  46. 
relates  back  of  subsequently-acquired  title. 

•74  48. 
religious  association,  execution  by,  683. 
rescission   df  by  one   spouse   on  homestead, 

974  47. 
reservation  of  homestead  in,  974  49. 
respondentia,  is  not  subject  to  the  law, 
right  to  make,  882  10-18. 
satisfaction,  duty  of  mortgagee  on,  2086* 

as  to,  generally,  9088. 
shipmaster's  power  to  hypothecate,  1894. 
ships,  mortgage  of,  9068. 

recording  of  necessary,  9068. 
statute  of  frauds  as  affecting,  9017. 
subsequently  acquired  title,  covered  by, 
.  superior  to  mechanic's  lien,  when,  960  68. 
tax  on  property,  1090. 


title  not  conveyed,  9098  46 -&3. 

title,     subsequently     acquired,     covered     by, 

2099. 
transcribed  in  wrong  book  not  properly  re- 
corded, 997  4-6. 
transfer  in  trust  not  simply  mortgage,  when, 

9094  63. 
transfer  made  subject  to  defeasance  Is,  9094. 
transfer,  when  mortgage  and  when  pledge* 
9019. 
as  to,  generally,  9090  2-63. 
parol  evidence  as  to,  9091  23-36. 
trust,  an  express,  to  mortfirage  real  property, 

788. 
wagon  road  corporation,  executed  by,  617. 
waste,  not  permitted,  9029. 

injunction  to  stay,  9020  6,  6. 
what  may  be  mortgaged,  indemnity,  2018. 
wtU 

effect  of  subsequent  on,  1848* 
not  revoked  by.  1848. 
writing,  must  be  in,  2017. 
without    certificate    not    entitled    to    record, 
987  2. 

mortgage:  forbclosurb 

intervention  of  wife  in  suit  to  protect  home- 
stead, 974  88-40. 
right  of  redemption,  2080. 

MORTGAGB  OF  PERSONAIj  PROPERTY.     See 
tit  Chattel  Mortgage. 

as  to  what  property  may  be  mortgaged,  9041. 
9046  49-97. 
fn  general,  9049  1-46. 
by  railroad   company   on  its   personal   prop- 
erty, 9047  96,  97. 
certain    sections    not    applicable    to    certain 

ships,  9068. 
compliance  with  requirements  of  code  neces- 
sary, 9080  18-18. 
continuance    of    lien    of   mortgage    on    crop. 
9068. 
as  to,  generally,  9060  1-28. 
construction  of  code  provision  as  to, 

2-9. 
lien  exists   after   severance    of   crop, 

11-23. 
Iten  not   affected   by    mortgagee    entering 

into  possession,  9080  24,  25. 
mortgagee's  liability  for  loss,   when,  9080 

26,   27. 
nature  of  lien,  9^69  10. 
rights. of  interveners,  9080  28. 
construction  of  code  in  relation  to,  9049  8-20. 
distinction   between    code   and    common   law 

chattel  mortgage,  9048  21-24. 
distribution  of  proceeds  of  sale  under  proc- 
ess, 206S. 
executed  in  individual  names  instead  of  firm 

name,  9069  61. 
execution  of  defective,  effect  of,  9048  14-16. 
extent  of  lien,  9046  46-48. 
foreclosure,  distribution  of  proceeds  of  sale 

under,  9068. 
foreclosure  of,  how  made.  9065. 

as  to,  generally,  9068  1-18. 
form  of,  9047. 

as  to,  generally,  9048  1-18. 
description  of  parties,  9048  6 -IS. 
recitals  in,  9048  18. 
-furniture,    household   goods,    etc,    mortgage 
of,  9047  86-92. 


liORTGAGB  OP  PERSONAIi  PROPERTY  (con- 
tinued) 
future  crops,  mortsrage  on,  2046  66-75. 
given  for  larger  sum  than  due,  20Sa  62,  5S. 
growing  crops,  3046  69-73. 
"Increase."  as  lo  whether  Included  In  mort- 
gage, a045  t5-59,  62-64. 
levy  upon  mortgaged  property,  9056. 

limitations  on  right  of  levy,  2057. 
may  be  recorded,  2054. 
may   be    taken    by    mortgragee   as   a  pledge, 

when,  20S5. 
mortgage  of  ships,  void  aa  to  third  persons 

when,  2068. 
mortgaged    property    may    b«    levied    upon, 

2066. 
notice  of  chattel  mortgage  not  filed,  effect 

of,  2062  66-69. 
on  property  not  enumerated,  2044  87-41. 
parties  affected  by,  2061  46-70. 
property  exempt  from  mortgage,  when,  2066. 
provision  for  sale  of  property,  2044  42. 
reeordatloB 

as  to,  generally,  2068  1-12. 

certified  copy  may  be  recorded  when, 

design   and   effect,   2060^   19-24. 

In  different  places,  2064. 

of  common  carrier,  2064i 

personal  mortgrage  may  be  recorded, 

where  property  in  transit,  2064. 

where  to  be  made,  2068. 
right  to  make 

at  common  law,  2044  80,  81. 

under  the  code,  2044  82-34. 
■hips,  certain  sections  not  applicable  to, 
sufficiency  of  cannot    be    questioned,    when, 

2044  48-45. 
sufficiency  of  certificate  to,  2061  80-87. 
title  not  affected,  2061  28,  29. 
▼alldlty  of.  2044  36,  86. 

of  certain,  2060. 

of  second  mortgage,  2046  88,  84. 
▼old  against   creditors   and   subsequent  pur- 
chasers, when,  2062  54-65. 

as  to  third  persons,  when,  2040.  ^ 

construction  of  statute  as  to,  2040  2-10. 

in  general,  2040  1-87. 

parties  affected  by,  2061  88-72. 
where  recorded,  2068. 

as  to,  generally,  2068  1-12. 

in  different  places,  2064. 

of  common  carrier,  2064. 

where  property  in  transit,  2064. 

MORTOAGB  OF  RBAL  PROPBRTY 

as  to  what  interest  may  be  mortgaged,  2087* 

future  vested  interest  of  heir,  2087  8. 
''conveyance"  includes  a,  2040  8. 
defeasance,  must  be  recorded,  2088. 
form  of  mortgage,  2087. 

description  of  premises  necessary,  2088  2-6. 

Immaterial,  2088  7. 

mistake  corrected  In  equity,  2088  10. 
may  be  recorded,  2040. 

seal  of  recording  officer,  2040  6. 

subsequently  recorded  mortgage,  2040  7. 
mistake  will  be  corrected  in  equity,  2088  10. 
name  of  instrument  immaterial,  2088  11. 
title  does  not  pass,  1008  16-28. 
volunteer  not  entitled  to  property,  8040  8. 

MORT6AGB      OF      SEPARATB     BSTATB     OF 
MARRIED  WOMAN 
as  to,  884  17. 


acknowledgment    of.      See    tit    Graat    by 
Married  Woman. 

necessity    of    certificate    of    acknowledg- 
ment, 884  22-25. 
statement  iu  certificate  of  officer,  884  20,  21. 

MORTGAGED    PROPERTY.       See     tit    Home- 
stead. 

may  be  selected  as  homestead,  962  16. 
MORTGAGEE 

assignment   of   to   thing    Insured,    effect    of, 

1888. 
:>rotected  as  purchaser,  when,  060  64,  65. 
MORTGAGER 

moral  obligation  on  redeeming,  1348  48. 
MOTHFiR.     See  tit  Parent  and  Child. 

apprenticeship,   consent  to.     See   tit.   Master 

and  Apprentice. 
custody    of   child,    consent    of    necessary    to 

transfer   of,   269. 
tUegltlmato  child 

consent  to  adoption  of,  261. 
entitled  to  custody  of,  261. 
succeeds  to  property  of.  1228. 
inheritance  from  or  through,  1122  19-22. 
succession  by,  1119  46,  47. 

MOTORCYCLES 

franchise  to  construct  road  for,  818. 

MOTIVE    POWER    OF    STREET    RAILROADS. 
See  tit.  Propelling  Power. 

MOUTH  OF  CREEK 

what  is,  711  28. 

MUi/TiPLicrrr  of  sirirs 

prevented  by  injunction,  2260. 

MUNICIPAL  CONTRACTS.     See  tits.  Contraets| 
M«nlclpal   Corporation. 

as  to  interpretation  of,  1886  11-18. 
MUNICIPAL  CORPORATION 
as  to,  294  15,  16. 

by-laws  of,  814  18-28. 

prescribed  rule  of  conduct,  816  24. 
resolution  legislative  act,  816  25,  26. 
nature  and  effect  of,  816  36. 
contractor's    claim    against,    assignable,    788 
89. 

distinction  between  public  and  private  cor- 
porations, 294. 
donation  to  eleemosynary  institution,  863  15. 
has  no  power  to  appropriate  water,  1148  84- 

80. 
Injunction  to  prevent  legislative  act  of,  2261. 
may   hold   property   in   trust   for   charitable 

purposes,  1060  80. 
water  company,  contract  with,  624-632. 
will,  make  take  under,  when,  1016. 
MUNICIPAL  ORDINANCE.     See  tit.  Telegraph 

and  Telephone  Corporations. 
MURDERER 

of  decedent  cannot  succeed.  1186. 
MUTUAL     BENEFIT     AND     LIFB3     ASSOCIA- 
TIONS 
assessments,  right  to  levy,  480^  481  1,  10. 
beneficiaries 
change  of,  437  105-111. 
rights  of,  486  89-104. 

by-laws,   powers   to   make   and   amend,   430, 

431  11-29. 
nature  and  effect  of,  482  30-45. 
character    of    articles    of    associations,    429 

14-19. 

Of  mutual  benefit  associations,  428  1-18. 


MUTUAL     BENEFIT     AND     U.  E     ASSOCIA- 
TIONS (continued) 

•vidence  and  burden  of  proof,  4S7  112-llS. 

expulsion  of  members,  488  46-88. 

fllingr  articles  of  incorporation,  48& 

formation  of,  488. 

levyiniT  of  assessment,  480, 
by-laws   which   may   be   made   regardlnir* 
480. 

loaning   funds   and   purchasing   real   estate. 


members,  expulsion  of,  488  46-64. 

remedy  of,  484  65-88. 
nature  of  the  relation,  480  20-26. 
what  articles  must  show,  428. 
MUTUAL  BENEFIT  SOCIETY.     See   tit.  Rell- 
SiovSy  Soelaly  and  BeaeTolent  Corporatloa* 
MUTUAL     BUILDING    AND     LOAN    ASSOCIA- 
TION.      See    tit.    Land    and    BnOdlnc    Cor- 
porations. 
MUTUALITY 

of  consent  In  contract,  I8O81. 
of  Intent,  must  be  fflven  In  Interpretation, 
1878. 
MUTUAL    LIFE,    HEALTH,    AND    ACCIDBNT 
INSURANCE   CORPORATIONS 
alteration  of  number  of  directors,  484. 
associations  and  secret  orders  not  insurance 

corporations,  48T. 
benevolent     or    fraternal     co-operative    so- 
cieties are,  427. 
by-laws   may   prescribe   limitation  of  stock 

held,  426. 
capital  stock  of,  422  6. 

fixed,  deficiencies  in,  428. 
commission  allowed,  424. 
commission  and  interest  allowed,  424. 
declaration  of  fixed  capital  stock  to  be  filed. 


directors,  number  of,  how  altered,  424. 

dividends,  how  made,  481. 

fllinff  of  declaration  of  fixed  capital  stock. 


iruarantee  fund  of, 
guaranty  notes  and  interest,  424. 
insured  entitled  to  vote,  when. 
Interest  allowed,  424. 

Investment  of  capital  stock,  41€y  418,  424. 
Issued  within  the  state,  428. 
penalty  for  failure  to  comply  with  statute. 


proof  of  death  within  a  year, 
limitations  as  to  holding  of  stock,  etc,  428. 
premiums 

agreements  In  policies  as  to, 

how  payable,  428. 
subscription  may  be  rejected, 
to  furnish  data  to  Insurance  commissioner. 


retaliatory  clause, 

vote,  insured  entitled  to,  when, 
NAME 

certificate   of,   of  partnership,   1886. 

change  of,  conveyance  made,  how, 

child  adopted,  taken  by,  720. 

error  In,  of  corporation,  886. 

fictitious,  of  partnership,  18e2-1867« 

of    corporation,    to    be    stated    in    amended 
articles,  80L 

of  partnership,  as  notice  of  dissolution,  I860. 

partnership  under   fictitious.   1862-1867. 

variance    in    of    officer,  taking   acknowledg- 
ment, 087  5. 


NAVIGABILITY 

ebb  and  flow  of  tide  not  only  teat  of,  V69  8L 

NAVIGABLE  STREAM 

defined,  711  29. 

distinguished  from  non-navigable,  711  SO. 

NAVIGABLE  STATERS 

are  public  ways.  712L 

NAVIGATION 

rules  of.     See  tit.  Rnles  •€  Navigation. 
NECESSARIES.     See  tlts.  Hnaband  an«  HTIiei 
Infant!  Ncecssarles  for  infants. 

express  contract  for  by  wife,  200  91-98. 

husband's  liability  for,  261. 

infant,  contract  for  by,  not  disafllrmable,  47. 

lunatic's  liability  for,  51* 

parent  not  liable  for,  furnished  child,  when. 


promise  by  child  to  pay  for  those  furnished 

parent,  268. 
third  person  may  furnish  to  child,  when,  284. 
NECESSARIES   FOR  INFANT 
as  to  what  are,  48  4,  61  79. 
contract  for  by  infant,  cannot  disaffirm,  47. 
necessaries  a  question  of  fact,  when,  gl  81- 

S8. 
necessaries  a  question  of  law,  when,  61  80. 
NEGLIGENCE,      See    tit.    Obligations    Impoocd 
by  Law. 
agent's,  principal  liable  for,  when,  1818. 
a   mixed    question   of   law   and    fact,    when, 

1466  79-84. 
apprenticeship  annulled  for.    See  tit.  Miwtav 

and  Apprentice. 
approximate  cause  of  Injury,  64  81. 
a  question  of  fact,  when,  1465  66-7S. 
a  question  of  law,  when,  1466  76-78. 
borrower  to  repair  injuries,  when  caused  by, 

1646. 
carrier,  not  exonerated  from,  1700. 
contributory  negligence.     See  tit    C«ntifW- 

tory  Negligence. 
dangerous  articles  and  machinery,  1467  lOlt 

107. 
defective  articles,  1466  95-106, 
definition  of,  1464  56-68. 
degrees  of,  10,  20. 
depositary,  liability  of  for,  162& 
divorce  for  neglect.     See  tit.  Dlvovec. 
dropping    chisel    from    scaffold    over    street, 

1468  132-184. 
employee,  liability  for,  1861. 
gross  negligence,  what  Is,  1466  64.  65. 
hirer  liable  to  repair  injuries  caused  by,  Sgfi. 
in  Insurance,  as  to,  1107. 
In  overcrowding  cars,  478  12,  IS. 
insurer,  not  exonerated  by,  1710. 
liability  of  depositary  for,  1628. 
mistake  in  transmission  of  telegraphlo  mes- 
sages, 1488  128,  124. 
of  carriers 

as  to,  generally.  1687  80-40. 
of  pledgee,  liability  for,  2006  5. 
of  warehouseman.  1681  11,  12. 
pilot's,   shipmaster  liable  for,   1826. 
principal  liable  for  agent's  acts  of,  I8I6  18- 

19- 
ralses  an  involuntary  trust,  when,  174L 
as  to,  generally,  1742  2-83. 
remedies,  pleading,  and  practice,  1747  107- 

124. 
when  decreed,  1748  84-97 
when  not  decreed,  1746  98-1 06. 


OIDIBX* 


MOl 


NEQIilOENCB   (continued) 
shlpmaater,  liability  for,  1828. 
simple  damages  only  allowable  for,  9180  23. 
wilful.  1480. 

NBGOTIABLB     CONTRACT.        See     tits.      COB- 
tmctsf  Negotiable  Infltmineiits. 

definition  of,  1204  31-41. 

NBGOTIABLB  INSTRUMENTS 

absolute,  roust  be  to  be  valid,  2118. 
■eceptance 

admissions   by,   2100. 

allonge,   2126. 

bill  of,  2108. 

by  refusal  to  return,  2180. 

by  separate  instrument,  2150. 

concealment   of   acceptance,  215&# 

for  honor,  2160,  2161. 

does   not   excuse   notice,   2161. 
how  made  and  enforced,  2160. 
holder   entitled   to  on    face   of  bill,   when, 

218& 
how  made,  2188. 
of  bill,  2188. 

promise    to    accept    equivalent    to    accept- 
ance, when,  2150. 
qualifled,   effect   of,  2180. 
sufficiency   of,    when   with   another's    con* 

sent,  2160. 
what  is  admitted  by.  2160. 
what    sufficient    with    consent    of    holder, 
2150. 
acceptance    or    payment    of    bill    for    honor, 
2160. 
holder  bound  to,  when,  2160. 
how  enforced,  2160. 
how  made,  2160. 
notice  of  dishonor  not  excused  by  accept* 

ance  for  honor,  2161. 
when  may  be,  2160. 
allonge,   2126. 
alternative  instrument,  2118. 

bearer,    instrument    payable    to,    construo* 

tion,   2122. 
bills,  acceptance  of,  2168. 
bank  notes,  2171. 
amount  in   need  not  be  expressed  In  words, 

2114  17. 
as  to,  in  general,  2118  1,  2. 
attorney  fees  and  costs  may  be  provided  for 

in,  2118. 
bank  notes.     See  tit.  Bank  Notes. 

as  to,  2171. 
bill 

days  of  grace  on  note  allowed,  2166. 
deemed  a  note,   when,  2168. 
defined,  2184. 
in  parts  of  a  set,  2166. 
Is  a  note,  when,  2110. 
of  lading,  as  to,  generally.  1684. 
of   exchange.     See   tit.   Billn  of   Exciinaire* 
as  to,  generally,  2184-2156. 
principal   requisites   of,  2118  4. 
set,  to  be  in  a,  2188. 

must  be  in  a,  when.  2165. 
blank,   indorser's  liability,  2137. 
bona  fide  holder  may  fill  blank,  2117  1,  2. 
bond.s.     See  tit.  Bondw.  ' 

are  negotiable,  2120. 
as   to,   generally,  2171t 
C.  C— ir.i. 


leelatloB 

of  acceptance,  2180. 

of  instruments,  generally,  2281,  2282* 
carrier 

liability   for  loss   of,   1706. 

liability   toward,   1710. 
classes   of,    enumerated,   2120. 
collection  agent's  duties,  as  to,  16S8. 
consideration,   effect   of  want   of,  2138. 
contents  of,  as  to,  2110. 
damages    for    dishonor.     See    tit.    "dishonor 

of." 
certiflcate    of   stock.      See    tit    Certlllcnte   ol 
Stock. 

as   to,  886  90-100. 
certificates    of   deposit      See   tit    Certificates 
of  Deposit. 

as  to,  2171. 

is  a,  2120,  2121  2,  8. 
checks.     See   tit.   Checks. 

as  to,  generally,  2160  1-16. 

definition   of.  2160. 
condition    precedent    destroys    character    of, 

2116  12-19. 
conditions    not    certain    of    fulfilment,    effect 

of.  2116  11-26. 
con  sidcratioii 

presumption  of,  2128,  2124  2-5. 
9M  to,  generally,  2128  1. 
county  warrants  are  not,  2121  5,  6. 
days  of  grace  are  not  allowed,  2186. 
definition   of,  2112,  2113   2,  2148. 
demand,    effect     of    want    of    on     principal 

debtor,  2187. 
different  classes  of,  2120. 
dishonor  of 

additional  time  for  by  Indorsee,  2148. 
definition,  2144. 

effect  of  notice  of  dishonor,  2148. 
execution  or  prevention  of  notice.  2140. 

delay,  when  excused,  2150. 

waiver  of  presentment  and  notice,  2131. 

^rnlTcr  of  protest 

when  excused,  2140,  2180. 
as  to,  generally,  2180  1-13. 
form   of  notice,   2148. 

as  to,  generally,  2148  1-15. 
how  given  by  agent,  2148. 
how  served,  2146. 
after   indorser's   death,  2147. 

given  in  ignorance  of  death,  valid  when, 
2147. 

notice  of.  2144. 

by  whom  to  be  given,  2144. 
protest  of  notice  not  nocessary,  2143  8. 
to  be  given,  when,  2147. 
when  to  be  mailed.  2148. 
date 

any  may  be  inserted.  2120. 
may  be  Inserted  bv  maker,  2isa. 
nominal,  as  to,  2120. 
not   essential,  2118. 
days  of  grace.     See  tit  Days  of  Grnoe. 
death   of  maker  on   nominal   date,   effect   of, 

2120. 
destruction  of,  effect  of  by  indorser,  2127. 
dishonor 

of  bill  payable  after  date,  presumption  of, 

when,  2141. 
of   foreign   bill,  damages   for,   as  to,  2166, 

2167. 
What  is,  2144. 


WEOOTIABLE   INSTRUMENTS   (conUiiu«d) 
distinction     between  .  maker    and     Indorser, 

aii6  4. 

drawee,  in  case  of  need,  2156. 

drawer,  rights  and  obli^rations  of,  91S6. 

effect     of     want     of     demand     on     principal 

debtor,  2187. 
elements  of  negotiability,  2116  8-10. 
elements  of  neerotiable  instruments,  2116  6,  6. 
entire  contract  presumed  to  be  contained  in 

note,  2110  2-6. 
excuse    of    presentment    and    notice    in    bilL 

See  tits.  Bills  f  Forelsn  Bills. 
•ztlBctloB   of.     See   tit.   SxtiactloB  of   Obll- 

satioBs* 
aa  to,  srenerally,  2162  1-29. 
by  payment,  2162. 
when    extin^ruish^d,    2162. 
fictitious  payee,  2123. 

when  payee  deemed  fictitious,  2123  2. 
'Yor  value  received,"  meaning  of,  2114  18. 
foreign   bills.     See  tits.  BiUsf  Foreign  Bills. 
form  of  not  essential,  2114  10. 


as  to  collectabllity  of.  IIMS,  18t4. 

original,  what  is,  1681. . 
incapacity  of  maker  at  time  of  nominal  date, 

effect  of,  2120. 
tadorsc.    See  tit.  Indorsement. 

as  to  agreement  of,  2123. 
Indorsee 

in  due  course,  who  is,  2132» 
rights  of,  2186. 

of   check,  after   maturity,  21T3. 

privy  to  contract,  2183. 

rights  of  those  of  guarantor,  2133. 
indorsement.      See   tit.   Indorsement. 

as  to,  2125. 
Indorser 

destruction   by,  2127* 

implied  warranty  by.  2128. 

liability  of,   generally,  2128. 

liability  of  payee,  when.  2181, 
Inland  bill,  definition  of,  2167. 
Interest,  to  be  on  amount  of  protested  bill* 

2166. 
kinds  of,  enumerated,  2120. 
matarity 

apparent,  as  to,  2140. 

of  bill  payable  at  sight.  2141. 
of   note,   2142,  2143. 
may  be  an  alternative,  2118. 
may  contain  a  pledge,  etc.,  2110. 
money,    payment   in    must   be   provided    for, 

2115. 
must  bo  for  unconditional  payment  of  money* 

21  IS. 
must  be  r^vable  in  money,  2116. 
must  contain  name  of  payee,  when,  2117  8. 
must  contain,   what,  2110. 

as  to,  generally,  2110  1-8. 
must  not  contain  any  contract,  2110. 
no  day  or  time  being  designated,  payable  on 

demand,  2118  1-3. 
nominal  date  of,  2120. 
non-negotlabllity,  2116  11-26. 

note 

applicability  of  code  provisions  to.  2168. 
bin  is,  when,  2110. 
dennition   of,  2167. 
Botl#*e 

delay  in   presenting,   2168. 
effect    of    giving,    2148. 


notice  excused,  when,  8l40t  8I5O9  2132. 
from  whom,  2145. 
3lven  in   ignorance  of  death   of  indorser, 

2147. 
how  served,  2143. 

after  death  of  Indorser,  2147. 
Inures  to  benefit  of  others,  2148. 
not  excused  by  acceptance  for  honor,  2131. 
of  dishonor  of 

additional  time  for,  2148. 
by  agent,  2148. 
by  subagent,  2148. 
delay   excused,    when,   2148a 
served,  how,  2143. 
time   of  mailing,  2148. 
time  of  serving,  2147. 
waived,   how,  2140. 
waiver  of,  as  to,  2151. 
who  may  give,  2144. 
how  construed,  2140. 
of  equitable  assignment,  effect  of.  2146  4. 
oral   Instrument  payable  to,   how   construed. 

2147. 
order,  as  to,  2114  12-14. 

parties  may  waive  provisions  of  code,  2171. 
partner,  liquidating  firm,  powers  as  to.  lOil. 
parties,  waiver  of  code  provision  by,  2171. 
payable  "on  or  before"  negotiable,  2113  8. 
to    order,    how    construed,   2122. 
upon  contingency  not  negotiable,  2117  20. 

21. 
where  bill  is,  2165. 


as   to,  generally,  2117  1-6. 
fictitious,  2128. 
must  be  ascertainable,  2117. 
who  is.  2117. 
payment 

extinguishes   obligation,  2162, 
for  honor,  2130. 

declaration    of,    2133. 
Instrument   to   be   surrendered,    exception. 

214C. 
Of  part  of  bill  in  sets,  2156. 
place  of.  not  specified,  2122. 
surrender  of  instrument  may  be  made  con- 
dition  of.   214S. 
time  of,  not  specified,  2121. 
time    or   place   of,    designation    not    neces- 
sary. 2118. 
to  excuse  or  order,  how  construed,  8122. 
place  of  pas'ment.  2121. 

not  specified,  2122. 
pleading  and  practice,  as  to,  2114  19-22.  2124 

6-17. 
pledse  of 

as  to  collateral,  2174. 
of  collateral,  may  be  contained  in,  2113. 
presentation  for  payment,  2128  3-5,  21879  2138. 
apparent  maturity,   2140. 

of  bill  payable  at  sight.  2141. 
of  note,  21-12. 
dishonor  of  bill,  presumptive,  2141. 
how  made.  2138. 

as  to,  generally,  2180  1-20. 
indorsement    after    maturity,    demand    of 
payment,  2142. 
-after  sight  or  demand,  2148. 
surrender  of  instrument  as  condition  of 
payment,  2143. 
maturity  apparent,  214G. 
maturity  of  bill  )pays>ble  at  sight,  2141. 
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NEQOTIABLE  INSTRUMENTS  (continued) 
presentment  of  bill  for  acceptance,  ZlS^m 
how  made,  9107. 
to  Joint  drawers,  2167. 
when  must  be  made,  2187. 
when   to   be   made   to    drawee    In   case   of 
need,  2187. 
presentment   of   bill   for   payment.     See   tit. 

mis. 

of  bill  payable  at  a  particular  company's. 

2161. 
of  delay  In  in  certain  cases,  2161. 

in  other  cases,  2162. 
when    not    accepted,    where    to    be    made, 

2161. 
presumptive  dishonor  of  bill  payable  after 
slsrht,  2141. 
promissory  notes.    See  tit.  Promissory  Note* 
as  to.  srenerally,  2167  1-20. 
definition  of,  2167. 
protest 

bill,   form  necessary,  216S. 
by  whom  to  be  made,  2164. 
hbw   made,   2164. 
notice  to  be  sriven,  how,  2168* 
time  of  making:,  2165. 
waiver  of,  2il51,  2168. 
when  excused,  2165. 
where    made,  2164. 
requisites  of,  2118  3-18. 

stipulation   waiving  rl^ht  of  appeal,  valua* 
tion,    etc.,    not    affecting'    neg6tiabllity» 
2120    6. 
surrender  of  Instrument  a  condition  of  pay* 
ment,  9148. 
as  to,  generally,  2148  1-16. 
taking-   after    maturity,   subject   to    equities, 

2186  24-29. 
taking  before  maturity,  subject  to  equities, 

when,  2186  30,  81. 
time  of  payment,  2121. 

must  be  definite,  2116  10. 
to  what  title  is  applicable,  2112. 
transfer  of,  2114  11. 

unconditional;  instrument  must  be,  2118i» 
unindorsed  note,  when  negotiable,  2128. 
waiver  of  code  provisions,  2171. 
warehouse  receipt,  is,  when,  1886. 
warranty,  what  of  indorser  Implied,  2168*     ^ 
what' instrument  must  contain,  2119. 

NBOOTIABLiB  NOTES 

extinguished  by  payment,  1218  8. 

NEGROBS  OR  MULATTOS 

marriage    with    whites    void,    116i      See    tit, 
Marrlaare^ 

NBPHEWS 

received  into  family,  as  to,  260  Iti  ' 

NBPHBTVS  AND  NIECES  ■   <« 

succession  by,  1119  48-61. 

NET  EARNINGS  OF  CORPORATION 

what  are,  880  26. 

NEUTER  GENDER 

included  in   masculine,  14. 

NEUTRAL  PAPERS 

JUi   marine   insurance,   implied ., warranty   ot 
1929.  ,    p 

NETVSPAPER  PUBLICATIONS;  .19ee  tit  PrlT- 
llesed  PnbllcatlOB.  '     • 

when  privileged,  99  82-108.      '   ■ 


NIECES.     See  tit.  Nephews. 

of  deceased  husband  are  heirs  of  his  widow, 

1120  64,  66. 
recoived  into  family,  as  to,  280  18. 

NOMINAL  DAMAGES.     See  tit  Damascs. 

<«NON-AS8E8SADLE'»    STOCK 

meaning  of,  861  30,  31. 

NON    COMPOS    MENTIS.      See    tit    ^Wovdu    and 
Phrases* 

contracts  by  persons  who  are,  82  9-16. 

NON-NEGOTIABLE  INSTRUMENT 

transferability,  1202. 

NON-RESIDENT 

adoption     proceedings    by,    2168.  ^   See     tit. 

Adoption.. 
alien  inheritingr,  claim  of  to  be  made,  when, 

680. 
assignment   for  creditors.     See  tit.  AssIsb- 

meat  for  Benefit  of  Creditors. 
transfer  of  stock  by.     See  .tit.  Stodc,  Traaa- 

fer  of. 
as  to,   generally,  887. 

N<ON-USER 

by  corporation,  quo  warranto  for,  887  5. 
of  appropriated  Waters,  1146  8.  > 

<<NORTH.'>     See  tit.  Deeds. 
in  deed,  meaning  of,  870  74. 

NOTARY  PUBLIC 

acknowledgment  may  be  taken  by,  028,  929. 

in  the  state,  928. 

out  of  the  state,  928. 

out  of  the  TJnl ted  .States,  929. 
bill  of  exchange,  payable  at  office  of,  whe'n, 
'2155.  ^ 

presented  by,  when,  2164.. 

presented  to,  when,  2167. 
liability  for  injuries,  1457  108.  [ 

makiner  protest,  must  give  notice,  how, 
oflFer  of  performance  to,  1287. 
protest  by,  how  made,  2164. 

NOTE.     See  tit.   Negotiable  lastmment. 

by  married  woman  is  valid,  when,  200  94. 
falling  due  on  holiday,  11  8,  9. 

NOTE,  BILL,  OR  CHECK. 

taken   in   payment   of   debt,   effect   of, 
16-48. 

NOTICE.     See  tits.  Actual  Notleei  Constrvcttva 
Notice. 

abandonment  of  ship  to  Insurer,  1984. 

abatement  of  nuisance  for,  2811. 

action,  not  necessary  before  but  actual,  what 

Is,   20. 
actual  or  constructive,  20. 
adverse  claim,   to  deposit,  162K 
agent  to,  is  notice  to  principal,  when,  1810. 
appropriation,  of  water,  as  to,  llBOy  1160. 
assessment,   of  stock,  867-8681. 
by  carrier  where  freight  not  delivered.     See 

tit.  Carrier  of  Property. 
as  to^  1681. 
carrier,  necessary  to  In  stoppage  In  transitu, 

2110. 
change   of  name,  as  to,  and  sufficiency   of, 

1816. 
Change  of  place  of  business  by  corporatl<kn, 

notice  on,  887. 
consolidation,  of  mining  corporations,  as  to, 

546. 
constructive.     See  tit.  ConstmetiTe  Notlee. 
delay  in,  waived  how,  1021. 
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NOTICE    (continued) 

depositary,  must  be  glr^n  by,  to  real  owner, 

when,  1B20»  2110. 
directors  and  stockholders  to  post,  886. 
dishonor  of.    See  tit.  Nevotlnble  InstmmeBta. 
duty   of   grratuitous   depositary,    termination 

by,  1027. 
either  actual  or  constructive,  20. 
ejectment  without,  eOS. 
election  of  directors,  816. 
flliner  of  inventory  of  wife's '  property,  as  a. 


form  of,  ai4B. 

frelgrht,  of  arrival  to  be  given  to  conslernee, 
1681. 
of  storage  of,  to  be  given  to   consignee. 


heir 

of  personal  property,  repair  by  after, 
of  real  property,  repair  by  after,  1588> 

hiring,  may  be  terminated  by,  689. 

In  case  of  stoppage  in  transitu  to  agent  of 
carrier,  1680  12. 

Innkeeper    exempted    from,    how.     See    tit. 


inquiry,  what  sufficient  to  put  one  on.     Bee 

tit.  Constmctive  Notice, 
la    quo    warranto    proceedings    against    cor* 

poration,  888. 
instruments,   purchaser  with,   effect,   860* 
Insurance,  of   loss  under,  1018. 

defects  in  may  be  waived,  1990. 
lease,  change  of  term  of  by,  707. 
letter   of  credit,   to   writer   of   to  be   given, 

when,  1988. 
life  Insurance  policy,  to  be  given  on  trans* 

f er  of.  1945. 
not  necessary,  when,  898. 
of  appropriation  of  waters,  1159y  1180. 

effect  and  sufficiency  of,  1169  2-9. 
of  assessment  of  stock.     See  tit.  Assessment 

of  Stoclc 
of    dishonor    of    negotiable    instrument,    by 

whom  to  be  given.  2144. 
form  of  words,  2145  5-9. 
may  be  verbal,  2145  6. 
time  for  on  demand  of  note,  2147  S-8. 
when  not  required,  2150  9,  10. 
of  equitable  assignment,  effect  of,  2145  4. 
of  hearing  of  petition  to  sell  homestead,  979. 
of   meeting  of  board   of  directors     See   tit. 

Directors,  Board  of. 
of  meeting  of  corporation.  818. 

to  remove  directors,  880. 
of   partnership   dissolution,   1889,  1880,  1875. 
of  refusal   to  carry   out  obligations  excuses 

performance,  1194  9. 
of  renunciation  of  profits,  effect  of,  1848. 
of  thing  found,  1548. 
of  unclaimed  savings  deposits.  548. 
pledge,  as  to  sale  of.  2078. 
principal,  notice  of  agent  Is  notice  to,  when. 

1750. 
purchaser  for  value  without,  rights  of,  785, 

779, 
recital  of  condition  in  deed.  895  28. 
record  of  conveyance  as,  941. 

of     assignment     of     mortgage.       See    tit. 


record  of  sale,  to  depositor,  when,  1528. 

of  selection  of  alternatives,   1109. 
served  on  tenant  to  be  delivered  to  landlord, 

1600. 
Stockholder.      See   tit.    Corporations. 
tenancy  at  will.     See  tit.  Tenancy  at  mrill. 
tenant  to  give  landlord,  when,  1600. 
terminates  employment,  when,  1681,  1888. 
to  be  given  when  time  not  of  essentials   of 

contract,  1191  170-172. 
to  tenant  at  will  to  quit,  692. 
trustee  by,  of  adverse  Interests,  1706. 
unrecorded  Instrument,  not  notice  to  public 

but  void  between  parties,  958. 

HOnCflS  OF  liOSS.  See  tita  Fire  Inevrancei 
Insnrancei  Life  and  Health  Inanmncc; 
Marine  Insvranee. 

NOTICB  TO  aVIT.     See  tit.  Ejectment. 
as  to,  1588W 

NOVATION 

a  contract,  1259. 

as  to  what  is,  1257. 

contract  of  need   not  be   In   writing,   when, 

1961  3-6. 
definition  of,  1287. 
evidence  of  novation,  1258  6-8. 
Is  a  contract,  1259. 

parties  to  contract  of,  1259  6. 

statute  of  frauds  inapplicable,  1259  7. 
modes   of,   1257. 

action  must  be  on  new  obligation.  1097  1 

agreed  statement  of  account,  1257  3. 

assignment  of  contract  of  sale,  1257  4. 

burden  of  proof,  1258  6. 
mortgage,  novation  of,  1258  9,  10. 
novation    cannot   exist    without    satisfaction 

of  new  debtor,  1258  11. 
party  plaintiff,  1068  18. 
pleading,  1258  18. 
profit  between  parties,  1258  14. 
promise  to  pay  debt.  1258  16. 
release   from   original    obligation    necessary, 

1258  17-19. 
rescission  of,  1259. 
substitution  necessary,  1288  20. 
surrender  of  note  unnecessary,  1258  51. 
suspension  of  original  contract,  1257  6. 

NUDUM  PACTUM 

doctrine  does  not  apply  to  check  agreed  to 

be  taken  up  in  payment,  1225  28. 
exists,  when,  1270. 

nuisance: 

abatement 

action  not  precluded  by,  2808. 

does  not  preclude  action  for  damages  for. 


of  Instrument  as.  942. 
of  intention  of  re-entry, 
of  place  of  delivery,  1501. 


not  to  affect  right  to  damages, 
of  private,  notice,  2811. 

when  allowed.  2811. 
of  public.  2808,  2810. 

by  whom.  2810. 

how,  2811. 
action  for  public  nuisance,  2810. 
appropriation    and    diversion    of    water    Is, 

when.  2805  11.  12. 
as  to  generally.  2805. 

complaint  alleging  special  damage,  2869  S-5. 
cemeteries  are  not  per  se.  575  5. 
definition  of,  2894. 
Indictment  for  a. 
Information  for  a. 
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KUI8ANCB  (continued) 

Injunction  granted  to  prevent  prlvatOp  when* 
93M  6S-66. 

when  not  granted,  93M  67,  68. 
In  navisrable  waters,  aa  to,  TU  42. 
in  non-navlffable  river.  Til  82. 
interference  with  navigratlon,  2805  14-17. 
lapse  of  time  does  not  legalize  public  noil* 

sance,  aSOS. 
license  from  city  does  not  Justify,  28INK. 
maintaining  toll  gate  i%  when.  618  24. 
■otlee 

to  abate,  8811. 

to  successor  in  ownership,  8807  4. 
obstructing   highway,   8806    7,    8806    4,   8800 

6-10. 
pollution  of  water,  8806  18-20,  8806  18-16. 
overhanging  branches,  717  8-8. 
roots  projecting  into  soil,  710. 
telegraph  and  telephone  poles  In  street  aro^ 

638  16. 
private 

abatement  of,  when  allowed,  8811* 
notice  required,  when,  8811« 

action,  to  abate  publio» 

definition  of,  8807. 

remedies  for,  8811* 

what  is,  8807. 
yvblie 

abated  how,  88lOw 

action  for,  8810. 

definition  of,  8800, 

how  abated,  8810. 

how  regulated, 

lapse  of  time  does  not  legalise* 

private  action  for,  2800. 

regulated  how,  3800. 

remedies  against,  8808^  3806. 
as  to  generally,  3800  2-20. 

time  does  not  legalize,  3S08> 

what  is. 


OBLIGATIONS.    See  tits.  Contracts)  BxUBett«B 
of  Obligations. 

accord  of.     See  tit    Accord  and  Satisfaction* 
act  of  Ood,  effect  of  on.    See  tit.  Act  of  GM» 
alteration  of,  eflTect.     See  tit.  Contracts, 
alternatives 

as  to,  1108. 

indivisibility  of,  1300. 

nullity  of  one  or  more,  1800. 

right  of  selection,  1188. 
lost  how,  1188. 
application  of  bayment.    See  tit.  Applleatloa 

of  Paymont. 
apportlonmeni  of  covenants,  1310» 


for  private  nuisance,  3811* 

for  public  nuisance,  3808. 
sewer    constitutes    private    nuisance,    when* 

3810  18. 
sewers  erected  by  city  not,  when,  3807  4,  B* 
slaughter-house  as  nuisance,  3810  20. 
smoke  is  nuisance,  when,  3810  20. 
successive  owners  liable  for,  3807. 
time   of  existence   does   not  legalize  public^ 


what  not  deemed  a  nuisance, 

NVNCVPATIVB  TiriLL.    See  tit.  WUlsu 
definition  of,  1086  S-S. 
how  executed,  1086. 
how  made,  1086  6-19. 
probate  of.  1040. 
proof  of,  1080. 
requisites  to  validity  of,  1088. 

OATH 

Ceflnition  of,  14. 

not   required   to  homestead  declaration, 

.17. 
of  homestead  appraisers,  070. 
of  person  solemnizing  marriage,  administer* 

ing  by,  127. 
person  taking  acknowledgment,  administer* 

ing  by,  088. 

OBJBCTION 

exercisable  by  obligee,  1240  0. 


by  operation  of  law,  when,  118& 
how,  1168. 
assumption  of,  acceptance  of  benefits  Implies 

1321. 
conditional,  as  to,  1176. 
conditions  concurrent,  1170^ 
in  general,  1178  1-10. 
what  are,  1170  11-20. 
conditions  precedent,  1176. 
as  to,  generally,  1176  1,  16. 
how  created,  1178  60-65. 
what  amounts  to,  1176  16-88. 
what  does  not  amount  to,  1177  89-40. 
conditions  subsequent 
as  to,  generally,  1180  1-8. 
construction  of,  1182  32-41. 
evidence  as  to,  1182  42-44. 
how  created,  1181  9-22. 
not  created,  when,  1181  28-81. 
performance   of  conditions  when   essen- 
tial, 1182. 
as  to,  generally,  1188  1-14. 
what  are,  1180. 
kinds  of,  1176. 

necessity  for  performance,  1184  16-27. 
acts  necessary  to   create   reverter,   1188 

89-94. 
against  whom  enforceable,  1180  116-120. 
averment  of  performance,  1186  35-46. 
breach  and  forfeiture  of  conditions  sub- 
sequent, 1187  61-69. 
demand  and  notice  of  performance,  1181 

166-172. 
effect  and  extent  of  breach  of  condition. 
1187  7-88. 
.  eflTect  of  omissions  and  deviations,  1182 
177-209. 
efTect  of  refusal  to  perform,  1186  28-84» 
evidence  and  burden  of  proof,  1188  96- 

100. 
excuse  for  failure  to  perform,  1102  178- 

176. 
how  enforceable,  1180  101-104. 
performance    of    concurrent    conditlono. 
1178,  1180. 
as  to,  generally,  1186  46-60. 
relation  when  srranted  against,  1100  121- 

137. 
waiver  of  conditions,  1100  138-165. 
who  may  take  advantage  of  breach,  1188 
106,  116. 
conditions    involving    forfeiture,    how    con- 
strued, 1108. 
as  to,  generally,  1188  2-22. 
covenants.     See  tit.  Covenants  Running  witk 

Land. 
created  how,  1168. 
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OBUOATIONS    (continued) 
definition  of»  1167,  1168. 
enforcement  of,  1198. 
.  how  incurred  and  enforced,  1108. 
impossible  or  unlawful  conditions  void,  llM* 
as  to,  generally,  llfMS  1-21. 
•state  held  under  void  condition,  1197  67- 

69. 
Impossible  or  unlawful   conditions  subse- 
quent. 1196  22-85. 
unlawful  oblisrations,  what  are,  1196  86-66. 
Interpretation  of.  seneral  rules  as  to.  IBHk 
joint  and  several,  li09. 
as  to,  generally,  1170  1-80. 

contribution  between  Joint  parties,  1171* 
as  to,  ffenerall^.  1171  8-84« 
when  Joint.  1169. 
apportionment  of,  laiOw 
erttBgnlshmcnt  of 
by  offer  of  performance,  when.  U88-U40. 
by  performance,  1911-1226. 
forfeiture,  how  construed.  1198. 
Imposed  by  law.    See  tit  ObUiratloas  Imposed 
by  Law 
as  to.  generally.  144S. 
Infant  cannot  disaffirm,  when,  81. 
Interest,  stopped  by  offer  to  perform,  1248* 
Joint  and  sevcml 

effect  of  release  of  one,  1261. 
Joint,  when,  ^169. 
presumption  fn  favor  of.  1169. 
several,  when.  1169. 
law.    See  tit.  Oblltratlons  Imposed  by  Law, 
imposes,  what.  1145. 

operation  of,  created  and  enforced  by,  116& 
mistake.     See  tit.  Mistake. 
non-negrotiable    instrument    may    b9    trans- 
ferred, 1202. 
as  to,  generally,  1203  2-73. 
covenants   running   with   land,   1207* 
as  to,  generally  1207  1-11. 
for  benefit  of  property.  1206. 
as  to,  generally,  1208  1-12, 
to  pay  rent.  1208. 

as  to.  generally.  1209  2-12. 
what  are  not,  1210. 

what    constitutes    lease    running    with 
land.  1209. 
novation.     See   tit.  Novation. 
'  offer  of  performance  and  effect  of.  12d2. 
payment.    See  tit.  Payment. 
pecuniary    extinguished    by    tender,    when, 

1246. 
performance  of.     See  tit  Extinction  ot  Obli- 
gations by  Performance. 
property  as  to,  1202. 
receipt,  right  to  require  on  performance  of, 

1249. 
refusal  to  accept  performance.     See  tit.  Bx- 
tlngnlshment  of  Obligation  by  Perform- 
ance.. 
release  extinguishes.  1260. 
satisfaction,  definition  of.  12S6. 

part  performance  in,  effect  of,  1256k 
statute  of  frauds  In  relation  to.  1856.  ., 

substitution  of  new.     See  tit.  Novation.  ^ 

as  to  effect  of.  1257. 
substitution  of  parties.  1257. 


as  to,  generally.  1201  2-20,  1202. 
covenants    running   with    land.    1210.     See 
tit.     Covenants  Running  with  Land. 


Of  burden  of.  1200.  -  

of  non -negotiable  instrument,  1208. 
\        of  obligaiion.  rights  of.  1200,  1202. 
of  rights  arising  out  of,  1202.  > 
offer  of  performance,  waiver  of  obligations 

of,  1247. 
unlawful  conditions,  effect  of,  1194. 
when  performance  excused,  1198. 

as   to,   generally,   1194  2-16. 
waiver  of  obligations  on  offer  of  perform- 
ance. 1247. 
OBLIGATIONS  ARISING  FROM  PARTICULAR 
TRANSACTIONS 
agency.     See  tit.  Agency. 
carriage.     See  tlL  Carriage* 
deposit.     See  tit.  Deposit. 
exchange.     See  tlL  Rxebange. 
guaranty.     See  tit.  Gnaranty. 
hiring.     See  tit  Hiring. 
Indemnity.     See  tit.  Indemnity. 
'    insurance.     See  fit.  Insurance. 
lien.     See  tit.  Lien. 
loan.     See  tit  Loan. 
negotiable   Instruments.     See  tit  Negotiable 

Instmilients. 
partnership.     See  tit  Partnership. 
salea     See  tit  Sales. 
service.     See  tit  Serviee. 
trust     See  tit  Treat. 
OBLIGATIONS  IMPOSED  BY  LAW 
deceit  on  the  public,  1450. 
deceit,  what  is,  1448. 

as   to,  generally,  1448  2-22. 
fraudulent  deceit.  1447. 

as  to.  generally.  1447  2-10. 
liability  for  Injury  to  stock  by  sale  of  un- 
wholesome food,  1446  10-18. 
liability  of  corporation  for  issuance  of  spuri- 
ous stock.  1446  20-22. 
directors  of  corporation  liable.  1446  28-26. 
other  obligations.  1464. 

promoter  making  false   representations,   lia- 
bility.   1446   19-26. 
responsibility    f6r    wilful    acts,    negligence, 
etc.,  1450. 
as  to.  generally.  1451  l-io. 
contributory  negligence,  effect  of.  1469  144- 

245, 
domestic  animals,  liability  for  injury  by. 

1452  13-49. 
liability  for  tn^ury  by  domestic  and  wild 

animals.  1480  11-49. 
liability  for  negligent  act.  1454  60-148. 
liability   to   licensee   and   trespasser,   1462 

28-221. 
negligence    of    human    agency    combined 

with  act  of  God,  1452  10. 
street  and  other  railroads,  liability  of.  146S 
222-246. 
restoration  of  thing  wrongly  acquired,  i4S0u 

demand,  necessary  when.  1450. 
to  abstain  from  injury.  1445. 
as  to,  generally,  1445  2-26. 
OCCUPANCY 

as  to  title  by,  880,  881. 
OFFBR 

absolute  terms  necessary.  1818. 
acceptance  of,   how  made,  1318. 
of  guaranty.  1602. 
revoked  how,  1819. 

when.  1819. 
thing  to  be  kept  separate.  1244. 
what  deemed  an,  1815. 


im^Bx» 


OFFER  AlfD  ACCBFTANCIS .'. 

.««  to»  generally,  1479  12-41-  « 

OFFBR    OF    FBRFORHANCIU      B—    tit    Bz* 
tiDflTiiishmeBt  of  ObUcatlMU 

OFFICERS 

Joint  authority  of,  constructive,  11. 

OFFER  TO  SBLI. 

no   time  srtvex^a  acceptance   must  be   wh«n, 
90ft  9-11. 

OFFICB 

chargre  with  Incompetency,  79  tt, 

OFFICBR 
lien  of,  MOO. 
Of  oorpdpatioris.    See  tits.Oev9*rato  PoweM| 

Corporattoas. 
riffht  to  fees  is  assigrnabXe,  788  41-46. 

OliOGRAPHIO   WlliU      See    tits.    Holavraplito 
Willi  -wain. 
definition  of,  1038. 

omssioif 

compensation  for  Injtiry  by,  tt7^  t,  t. 
in  wills,  1088. 
OF1CRA-HOU9B.     See  tit.  Theater. 

damages  for  wrongrfully  excluding  from,„10& 
OPINION  BVIBBNCB.     See   tit  Wills. 
as   to   sanity '  or   Insanity   of   testator,   X006 
217-286. 
OPFRBSSION 
avoids  contract  1971-1978. 
exemplary  damages  for,  9178» 
interest  allowed  as   damages   In   case   of^ 
9178. 
OPTION 
as  to  delivery,  notice  to  be  siven  of  election. 
1501. 
'  as  to,  generally,  1478  S2-87. 
as  to  place  of  performance,  1988* 
how  waived,  ISOl. 

injunction  to  prevent  exercise  of,  not  grant- 
ed. 2961. 
of  beneficiary,  in  breach  of  trust  1761.  . 
of   owner,    on    confusion    of   ffoods,    to    take 

value  or  thins,  846. 
of  payee,  as  to  payment,  2118. 
of  selection  between  alternatives,  1180-1290. 
waived,  how,  1501. 
OPTIONAL    CONTRACTS.      See    tit    Contnieta. 
binding:  where  upon  sufficient  consideration, 
1905  56-68. 
ORAIi  OBLIGATION.  See  tit  Statute  of  Fraado. 
ORAL  TRAN8FBR.     See  tit  Transfer. 
of  Judgrment  858  4. 
of  promissory  note,  889  6,  6. 
of  trust  in  personal  property,  859  7,  8. 
ORDBR 
directinsT  8s,le  of  homestead,  when  made,  881* 
is  nesrotiable  Instrument,  when,  9114  12. 
permitting  sale  of  homestead  of  Insane  per- 
son, 008. 
respectlnsr  custody  and  support  of  children 
in  divorce,.  171. 
discretion  of  court  178  14-38. 
modification  of  order,  175  64-60. 
ORDBR  TO   MANUFACTURB 
mere  offer  or  proposal  and  revocable,  008^  8. 
4.  000  12,  18. 
ORPHAN 
adoption  of.    See  tit  Adoption. 
apprenticing.     See  tit   Master  and  Appren* 
tlce. 


ORPHAN  ASYLUM 

■    commlt^iBfiT'  children  to,  67& 
establishment  of  by  corporation, 

09TBNSIBLB  AGBNCT.     See  tit  Aseacy. 
.    as  'to.  1780. 

OSTBN8IBLB  AUTHORITY.     See   tit  Affent. 

as  to,  of  creditor.  1918  20,  21. 

OTHBR  LIBNS 

^of  banker.     See  tit  Banker. 

as  to,  9006. 
Of  factor.     See  tit  Factor. 

as  to,  9008. 
of  Judsrment    See  tit  Jndsment. 

as  to,  9QO0. 

r 

of  loergers,  9109. 

contract  for  labor  construed,  9109  4. 

lien  ceases,  when,  9109» 

upon  what  lien  subsists,  9102. 
of  mechanic.    See  tit  Mechanlo^  I4ea» 

as  to,  9000. 

in  general,  9000  1-11. 
of  officer.    See  tit  Oflleer. 

as  to,  9000. 
Of  person  in  charge  of  stallion,  9101* 

action  to  enforce  lien,  9101. 

claimant  must  file  verified  olalm,  9101* 
of  purchaser  of  real  property,  9006; 
of  seamen.     See  tit  seamen.  ^   < 

as  to,  9000. 
.  of  seller  of  personal  property.    See  tit  Per- 
sonal Property. 

as  to,  900S. 

In  general,  9008  1-6. 
of  seller  of  real  property.    See. tit  Vendoi's 
Lien. 

as  to,  9001. 

contract    transferred,    lien    waived,    when. 


extent  of  lien,  9006. 
in  general.  9009  1-47. 

transfer    of    contract    waives    lien,    when, 
9004. 
of  workingmen,  etc.,  9100. 
on  personal  property  for  alteration  and  re- 
pairs, 9008. 

on  personal  property  for  services  performed, 
9008. 

as  to,  generally,  9007  1-18. 
on  ships.     See  tit  Ships. 

as  to,  9100. 
on  threshing  machine,  eto.,  9100. 

•VEtti-INSURANCB.     See  tit  Insnmnceb 

OTI^BR.     See  tit.  SlUps  and  Shipping. 

defined  as  relating  to  fence,  729  28. 

OWNERSHIP.  ;  See  tit  Products  of  the  Mind* 
800. 
aocumulatlona;     See  tit  Aocnnralatlons. 

alien    inheriting    must    claim    within    what 

.   time,.  880. 
as  to,  800. 

as  to  ownership  by,  890  2-11. 
as  to  who  is  owner,  898. 
conditions,  888. 

precedent  or  subsequent     See  tits.   Condi- 
tions Precedent  I  Condlttosui  Snbseqnent. 

distinction  between  conditions  and  condi- 
tional limitations,  888  60-56. 

ostate  vests,  when,  888  66-62. 

evidence,  888  68-67. 


OWNERSHIP  (continued)     * 
conditions  flzing  time  of  enjoyment.  Mt^  Md 
1-15. 
how  created,  064  K-49. 
words  and  phrases  creating  eonditlone  and 
limitations,  066  68,  81. 
existence  of  partnership,  6ST  11-17. 
future  interest,  when  defeated,  68S. 
how  defeated,  68S. 
takes  effect  on  future  happenings,  when. 


when  not  defeated, 
Joint  interest,  what  Is,  684. 

In  general,  664  1-9. 
joint    ownership^    defined    and    created, 

10-86. 
modification  of  ownership,  681* 

absolute  or  qualified,  681« 

abaolutOb  what  la,  6SS  2-9. 
when,  661. 
of  seTeral  persons,  684. 
partnership  In  real  estate,  667* 
partnership  interest,  664  4. 

what  Is.  666. 

creation  of,  666  1-10. 
possession,  effect  of  transfer  of,  686  81,  88. 

property  as  prima  facie  eyldence  of,  664  10. 
property  of  the  state,  616. 
qualified  ownership,  688. 

between  high  and  low  water  mark.    Til  40i. 
rights  of  owners.    See  tit.    lUsrhts  of  Oi 
several  ownership,  what  Is,  684. 
suspension  of  restricted,  687. 
termination  of,  681. 
transfer  of  property,  668  14 -SO* 
who  may  own  property. 


OWHBRSHIP   IN    SETBRAIj 

absolute,  what  Is, 
qualified,  what  Is, 
what  Is,  generally,  684. 

PACKAGB8 

property  In,  sale  of  entire  lot,  666  48. 

<<PARAIiIiBI<  lslJ9K9^ 

In  deed,  meaning  of,  871  76. 

PARBNT  AND    CHILD 

abandonment  of  child  by  parent,  forfeiture 

of  guardianship  by,  176. 
abduction  of  child,  108. 
abuse  of  child  by  parent,  remedy  for, 
action  for  exclusive  control  of  children, 
adoption.     See  tit.  Adoption. 
adult  children,  compensation  for  support  of. 


allowance  to  parent  out  of  child's  property 

for  its  maintenance,  161. 
apprenticeship  of  child.     See  tit.  Bliister  sad 

Apprentice. 
authority  of  parent  over  child  ceases,  when. 


care  and  custody  of  children,  right  of  father. 

100  8,  10. 
child  born   before   wedlock    becomes  legrltl- 

mate,  when,  lOS. 
child's  property,  parent  cannot  control, 
children,  action  for  exclusive  control  of, 
born  after  dissolution  of  marriage,  1S7. 
support    and     maintenance     of.       See     tit. 
Divorce. 

compensation  for  support  of  adult  children. 

zoe. 


oastody  af  dllld 

exclusive,    when    husband    or    wlfo    bim,^ 
claim,  MB. 

In  general,  107. 

of  annulled  marriage,  184. 

of  Illegitimate  child.  161. 

of  legitimate  child, 

relinquishment  of, 

when  parents  are  living  apart. 

wife  may  obtain,  when,  MB. 
decree  In  action  for  exoluslve  control  of  ehll* 

dren,  161. 
domicile  of  child,  determined  by  parent,  966. 
earnings  of,  relinquishment,  166  16. 
education  of  children,  obligations  of  parents. 


emancipation  of  children,  166  11, 
guardian  for  minor  children,  166  18-14. 

appointment,  effect  of,  168. 
guardianship.     See   tit.  Onnrdiaa  and  Ward. 
husband   not  bound  to   support  children   of 

wife  by  former  marriage,  164. 
legitljnacy  of  child 

born  after  dissolution  of  marriage, 

born  In  wedlock,  166. 

born  of  void  or  dissolved  marriage. 

marriage  works,  when,  166. 

presumed,  when,  167  8-18. 

who  may  dispute,  167. 
legitimatized,  child  born  out  of  wedlock  Is, 

by  marriage  of  parents,  165. 
liability   for   necessaries   supplied   to    child. 


when  not  liable, 

marriage  by  infant,  terminates  parental  au- 
thority, 168. 

moral  obllgratlon,  parent  to  maintain  child, 
1348  44-46. 


for  children,  150  11-10. 

furnished  by  parent,  child's  agreement  to 

pay,  168. 
liability  for  supplied  to  child, 
parent  not  liable  for,  when, 
third  person  may  furnish  child  with,  when. 


necessaries,   liability  for,  supplied   to  child. 


parent  cannot  control  property  of  child, 

parental  abuse,  remedies  for,  161. 

parental  authority,  ceases  when,  168. 

posthumous   children.      See    tit    Posthnmooe 
Children. 

property  of  child,  166  15,  14. 

reciprocal  duties  of  parent  and  children  la 
maintaining  each  other. 

reciprocal  duty  to  support, 

relationship  of  parent,  in  loco.  156  17-80. 

relinquishment   of   custody   and   services    of 
child,  165. 

remedy  where  parent  dies  without  providing 
for  support  of  child,  168. 

residence  of  minor  child,  parent  may  deter- 
mine, 165. 

services  of  child,  relinquishment  of, 

stepfather,  rights  and  liabilities  as  to. 

support    furnished    child,    when    parent   net 
liable,  164. 

support  of  cblld 

enforced,  when,  161. 

expenses  paid  by  father  as  guardian,  168  S 

obligations  for. 


UfDBX. 


PARENT  AND  CHILD  (continued) 
support,  obligations  of  parents* 

parent  not  liable  for  of  children,  when, 
where  parent  dies  without  providing  for. 


expense  paid  by  father  as  gniardian,  358  8. 
wages  of  minor  child,  who  entitled  to,  988. 
ward,  marrlasre  of,  effect,  28. 
wife  may  obtain  custody  of  minor  children, 
when,  MB. 

PABOI<  CONTRACT.  See  tit  Statute  of  Fravds. 

to  execute  written  lease  of  land  specifically 

enforced,  2217  44,  46. 
to  issue  policy,  ISM  24-26. 

PAROL  BVIDENCB.     See  tit.  Brldenee. 
to  approve  conditions  subsequent,  1182  42. 

PAROL     OBLIGATION.       See     tit     Statute    of 


PAROL  TRUSTS 

in  land,  not  absolutely  Told.  T82  100-112. 

PART    PAYMBNT.      See    tits.    Joint    Obllsora^ 


of    whole    debt   does    not    discharse»    when. 
1206  9. 

PART  PBRFORMANCB 

as  to,  what  is,  2217  49-67. 

by  srrantor,  acceptance  by  principal,  effect  of, 

1S7L 
effect  of,  122I9  2217  49-67. 
extinguishment  of  obligation  by,  12SS. 
lien  not  extinsruished  by,  when,  2018. 
makes  oral  contract  for  sale  of  land  valid, 

when,  1482. 
offer  of,  effect,  1288. 
parties,  in  suit  for  duplicate  of  lost,  etc.,  cer* 

tiflcate  of  stock,  SB8. 

PARTIAL  INSANITT.     See  tit  Trills. 

as  affecting  capacity  to  make  a  will,  1082 
148-161. 

PARTITION 

contract  for  specifically  enforced,  2218  26. 

of  easements,  708. 

in  action  for  divorce,  188  21-86. 

PARTITION    FBNCB 

defined,  722  29. 

PARTNERSHIP 

aooounting  by  partners,  184MI. 

as  to,  generally,  1841  1-7.  ^ 

pleading  and  practice  in,  1841  8-26. 
application  of  partnership  property  to  pay- 
ment of  debts,  1887. 
as  to  what  constitutes,  1827. 
In  general,  1828  1-6. 
pleading  and  practice  In  retlation  to,  1881 

48-68. 
when  partnership  relation  created,  profit- 
sharing,  1829  7-42. 
eertiflcate    of    partnership,    executing    and 
filing,  1888. 
new,  to  be  filed  on  change  of  partnership, 
1888. 
Change  of  membership,  filing  new  certificate, 

1888. 
eompensation    for    services    of    partner    not 

allowed,  1842. 
oontr^ct  of,  between  husband  and  wife, 

129-184. 
debts  of,  application  of  property  to,  1887* 
duration  of  partnership,  1804. 
existence  of  partnership,  687  11-27. 


foreign  partnership,  style  of,  1884. 
formation  of  partnership,  1888. 

consent  a  necessary  element.  1888  1-7. 
pleading  and  practice  in  relation  to,  1888 
8-11. 
areneral  partnerahlp 
as  to  what  is,  1844. 

authority  of  general  partner,  1848  1-17. 
authority  of  individual  partner.  184S. 
general    partner    may    sue    and    be    sued, 

1872. 
In  what  business  partner  may  not  engage, 

18B0. 
partner's    acts    In    bad    faith,    ineffectual. 

when,  1848. 
pleading  and  practice  in  relation  to,  1846 

18-24. 
power  of  majority  of  partners.  1848. 
profits  of  individual  partner  belong  to  firm, 

when,  I860. 
what  authority  partner  has  not,  1847. 
acts  beyond  scope  of  authority,  1848  6-26. 
pleading  and  practice  in  relation  to,  1849 
27-81. 
good  faith  to  bo  observed  between  partners. 
1889. 
as  to,  generally,  1840  1-13. 
In  what  business  partner  may  engage,  1880. 
liability  of  partners  to  third  persons,  1861. 
as  to,  generally,  1861,  1. 
for  each  other's  acts  as  agents,  1868. 
no   liability   unless    held    out   as    partner. 

1864. 
of  general  partners,  1862  2-14. 
of  one  held  out  as  partner.  1868. 
pleading  and  practice  respecting,  1862  16- 
20. 

il4|atd«ttOB 

power  of  partners  after  dissolution,  i860. 

power  of  partners  In  liquidation.  J861. 

what  partners  may  do  in  liquidation,  1861. 

who  may  act  in  liquidation,  1860^ 

who  may  not  act  in  liquidation,  1880. 
losses,  division  of  implied,  when,  1888. 
mining   partnership.     See   tit   Mining   Part- 
nemhlp. 

as  to,  687  28-68. 
mutual  liability  of  partners  to  account,  1840. 
mutual  obligation  of  partners,  1889. 
notice  of  change  of  name.  I860. 
notice  of  termination  of  partnership,  1868L 

as  to.  generally,  1869  1-11. 
partial  dissolution.  1867. 
partner  entitled  to  dissolution,  when,  1868. 

as  to,  generally,  1868  1-15. 
partner   transacting   business   must  account 

to  firm.  when.  1861. 
partner's  share  in  profits  and  losses,  1886. 
partners  trustees  for  each  other.  1889. 
profits  and  losses,  partners  share  in,  1836. 
property  of,  1834. 

as  to,  generally,  1884  2-14. 

liens  and  preferences.  1837  2-14. 

partner  may  require  application  to  debts. 


partner's  Interest  in,  1886,  1836  1-6. 
pleading  and  practice  in  relation  to,  1836 

16-22. 
pleading  and  practice  respecting,  1888  16- 

19. 
ship-owners  as  partners,  when,  1832. 
what  property  Is  by  presumption. 


IHOSX. 


PARTNERSHIP  (continued) 


diunases  for  refusal  to  carrr.    See  tit  Daot- 


acknowledgment  and  record, 
affidavit  as  to  sums  contributed,  lMt» 
alteration  and  dissolution,  1878. 

dissolution  of  and  notice  required,  1878. 

name  of  special  partner  used,  when,  187C 

new   special   partner  may  be   admitted, 
how,  1875. 

special   partner  becomes  general,  when. 


certificate  to  be  published,  isrou 

affidavit  of  publication  to  be  filed,  iSTOu 
certified  statement,  IMS. 
false  statements  In  acknowledgment,  IMS* 
formation  of,  ISST. 

as  to,  generally,  186T  1-8. 
liability  of  partners,  ISfS. 
of  special  partner,  1874. 
of  special  partner  for  unintentional  act* 

1874. 
who  may  question  existence  of  special 
partnership,  1874. 
of  what  consists,  1868. 
partnership  completed,  when,  1870. 
powers,    rights,    and    duties    of    partners^ 
1871. 
business  to  be  done,  by  whom,  1871* 
Interest  to  special  partner,  1878. 
preferential  transfer  void,  1878. 
profits  of,  1878. 

special  partner  may  advise,  1871* 
may  loan  money  to,  1871. 
position  in  case  of  Insolvency,  1871. 
transfer  void  where  preferential,  187&    j 
withdrawal  of  oapltal,  1879^ 
results  of.  1873. 
renewal  of,  1870. 
Jtyle  of  foreign  partnership,  1884. 
\otal  dissolution  of  partnership,' 18BB, 
as  to,  generally,  1886  1. 
liow  general  dissolution  effected,  1888  t-8S. 
pleading   and    practice   respecting,   1887 
S6-40. 
«se  of  fictitious  names,  1888. 
as  to,  generally,  1888  2-8. 
certification  of  fictitious  name,  1888  f-14. 
duties  of  those  using,  1883: 
pleading  and  practice  In  relation  to,  1864 
16-80. 
what  is.  888. 

what   property   is   partnership   property    by 
presumption,  1888. 

PARTNERSHIP    IHTBRRST 
what  Is,  688. 

PARTNBRSHIP    PROPERTT.      See    tit.    Part- 
■crshlpy  Property  of. 

estates    not  subject  of  homestead  exemption, 

087  27. 
not  subject  to  homestead  rights,  008  9. 

PARTY  TV^ALI^S 

as  to.  008  71-74. 
provisions  as  to.  722  80. 
right  to  use  wall  as.  084. 

PASS-BOOK 

not  negotiable,  688  14. 

PASSENGERS.     See    tit.    CommoB    Carriers  of 
Persona. 

as  to,  generally.  1666  1-14. 
children    permitted    to   ride   free.   Injury   to^ 
1660  14. 


as  to,  47C 

duty  of  carrier  to  accommodate  and  trans- 
port. 471. 
'  duty  of  carrier  towards,  generally.  1088-1878. 
ejection    for    refusal    to   pay   fare.     See   tit. 
BJeetloa  for  No»payaaeMt  of  Fare. 
on  construction  trains.  dTT. 
on  freight  trains,  477. 
Injured  at  .station  before  starting  on  Journey; 

1800  U,  12. 
inside  room  for,  477. 
manager  of  express  company,  1088  2. 
newsboys  permitted  to  ride  free,  1080  14. 
on  mixed  trains,  1088  6. 
on  overcrowded  car,  1080  8. 
payment  of  fare.    See  tit.  Fare, 

not  necessary  prerequisite,  1080  10. 
person    on   passenger   car   presumed   to  be. 

1060  7. 
persons  employed  by  carriers  are  not  entitled 

to  rights  ot  1080  18. 
postal  clerk  riding  free  under  mall  oontract, 

1080  8,  9. 
power  of  shipmaster  over,  1040. 
printed  rules  and  regulations  governing,  478. 
refusal  to  pay  fare,  ejection.  488. 
riding  in  crude  car  does  not  waive  rights, 
1068  8. 
on  engine.  1086  4. 
ohip,  power  of  master  over  passengers  on. 

1040. 
tiekets 
conditions  In  limiting  liability  of  carrier, 

1704. 
good  for  six  months,  487. 
how  Issued,  487. 
to  be  provided  with  seats,  1708, 
treatment  of  by  carrier  for  hire.  1878,      ^ 

PASTURE 

lien  for,  2000. 
right  to,  004,  00& 

use   of   homestead   as    for  neighbors   stock, 
effect.     See  tit.  Homestead. 

PATENT 

effect    of    recording    without    acknowledg- 
ment. 02& 

PATITN. ,  See  tit.  Pledge. 

PAWlfBROKKB 

Illegal  interest  charged  by,  8008  7. 

PAYMENT.     See  tit  Extteetkm  of  OUlsattMk 

admissions  of  party.  1211,  1216  61*64. 

burden  of  proof,  1216  66-69. 

circumstantial    evidence    admissible,    1218 
80. 

contemporaneous    agreement,    1214    61« 

credibility  of  witnesses,  1216  62. 

deposit  in  bank  to  meet  note,  1216  63. 

mutilation   and   cancelation   of   note,   1218 
64,   66. 

presumption-  of  payment,  .1210  67-78. 

receipt,  conclusiveness  of,  1210  74-94. 
Agent,  to.  effect  of.  1812. 
application  of,  1220. 

as  to.  generally.  1^27  2-68.    See  tit.  Appll. 
eatloB  of  Payment. 
assignment  of  note  amounts  to,  when.  1812  2» 
by  agent.  1213  22. 
by  one  of  Joint  creditors. 
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PAYMENT  (continued) 
by  one  of  several  Joint  debton,  12l9i> 

as  to,  generally.  i:il9  2-7. 
by  stranger,  1214  81-84. 
by  whom  may  be  made,  UlS  18-84, 
Qbeck  Is.  when,  S0«  8-6. 
oommon-law  rule  declared  by  code,  ISIS  4. 
defined*  USS. 

direction  of  creditor  Is,  when,  1290. 
effect  of  failure  to  make  in  action  for  spe* 

clfio  performance,  2281*  7-17. 
•ffect  on  accessory  of  obligation  of  offer  ot» 

1248. 
evidence  of,  1216  61-94. 
extinguishes  obligation.  1212  8. 
for  hoBor 

how  made.  21M. 

when  made,  SIM. 
Indemnity  necessary  to  claim,  when,  1282. 
liquidating  debt  by.  of  less  than  due,  12S4. 
medium  of,  allesatlon  by  asstffnee.  1224  11. 

Inerchandise  or  other  commodity  may  be, 
1224  12. 
mortfiTlLse  disoharsed  by,  1212  6. 
mutual  aerreement  necessary  to.  when,  1212  8. 
nesrotiable    instrument.     See   tit.   Nccotlable 


1212 
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ReeoTery  BaOk  of 


made  to  whom,  2117,  2182. 
payable  to  fictitious  person,  2122. 
Bon-negrotiable    not4   extinsrulshed    by, 

8.  ». 
obligation  how  extingrulshed  by  offer  of. 

tit  BxtlBCtloB  Of  OMIsatloB. 
Of  rent     Bee  tit.  Roats,  Issues  aaoA 
partial  payment,  effect  of,  1221. 
payee,  option  as  to  class  of,  2118. 
pleadingr.  as  to,  1214  86-60. 
question  for  Jury,  when,  1218  11-16. 
recovery   back.     Seo  tit. 

Money  Paid. 
redemption  by,  1218  10. 
surrender   of  instrument,  when   a  condition 

of,  2148. 
tender    and    deposit,    extinfiruish    obligation* 

when,  1248. 
stops  runnlnsr  of  interest,  1248L 
to  agrent,  1812. 

to  whom  to  be  made,  1218  18-84. 
what  is  payment,  1228. 

tender  is,  when.     See  tit  Tender* 
will  as  performance,  1218  16. 
withdrawal  of  money  without  authority,  for 

payment  to  agrent,  1218  17. 

PBACE  OFFICISR 

liability  for  false  imprisonment,  75  198. 

PBlf Ali   DAMAGES.      See    tit. 


PENALTY 

carrier's  liability  for  where  not  starting  on 

schedule  time,  1700. 
contract  with   a,  specific   enforcement,  2224. 
cruelty  to  animals  and  children  for.    See  tit. 

Sodetlee    for    Prevention   of   Cruelty   to 

Anlnuils  nnS  Children. 
as  to,  B72. 
damagres,   penal,  2180-2202. 
injunction,  2207. 
liquidated   or  penalty,  1428. 
not  to  be  specifically  enforced,  when,  2207. 
overchargrlngr  by  street  railway,  for,  408,  504. 
penal  damagres.     See  tit.  Damages. 
public   places,   denyingr   admission   to,   105. 


recovery,  action  by  purchase  of  franchise  for, 

401. 

*    Specific  enforcement  of  contract  with,  2224. 

specific  relief,  enforcement  by,  not  grranted* 
2207. 

Street  railway,  for  toll-chargrins,  480,  504. 
ticket,   liability   for  not  furnishing,  504. 

surety  not  liable  beyond  amount  of,  1078. 

telegraph    and    telephone   property,    for    ln« 
Juringr,  B28. 

tolls,  unauthorized,  for.  012. 

treble  rent  on  forcible  detention,  2100. 

trespass  on  wasoa  road  corporation's  prop- 
erty, 517. 

warehousemen,  liable  for,  when,  1588. 

waste,  liability  In  for,  1484. 

PBNAIiTT   FOR  AVOIDING   TOLLS 
as  to,  518. 

for  trespass  on  wagron  road,  517* 

PBNDBNCY  OF  SUIT 

•    as  aotioe,  24  62. 

PBRCOLATINO  "WATRRO 

appurtenant  to  lands,  when.  828  46-48. 
as  to  appropriation  or  destruction  of,  1148 
186. 

PBRFORMANCB 

application  of.     See  tit.  Application. 
condition     precedent.       See     tit.     Condltlono 

Precedent. 
when  necessary  of,  1182. 
conditions  of  proposal,  acceptance  by,  1814 
oxcnsed 

how,  1248. 

when,  1102, 1211. 
extension  of  time,  as  to.  1242. 
holiday,  falling:  on,  effect,  10. 
in  mode  directed,  as  to  sulficlency,  1228, 
Joint  creditors 
by  one,  1210. 
to  one,  1220. 
made  as  directors,  sufficient,  1220. 
partial.     See  tit.  Partial  Performance. 
payment,  when  to  be  made,  1228. 
pledgree,  performance  on  demand,  2072. 
precedent    conditions.      See    tit.     Conditions 

Precedent. 
prevented,  as  to  the  effect  of,  1282.  1254. 
refusal  of  acceptance  before  offer,  effect  oC 

1254.  ' 
surety,  compellingr  by,  I860. 
time  for,  1807. 

PE2RILS 

in  insuranoe.     See  tit.  Insurance, 
as  to,  1015. 

PBRIL8  OF  THB  SBA.    See  tit.  Marino  InsHh- 
anee* 

PBRISHABLB 
as  to,  1718. 

sale  of  deposits  that  are,  152& 
sale  of  freight  that  is,  1720. 

PHRJURT 

oharsin?    witness    with    is    libel,    when,    80 
61-68. 

PBRPBTITAL  11VTICRB8T 
what  is,  855. 

PBRPBTUITIIC8 
as  to,  871,  877. 

PBRSON.     See  tit.  Bvldenee. 
submitting:  to  examination  in  libel,  80  807. 


S4U 

a  corporation  U,  994  21. 

as  used  In  statute  of  wills,  means  what  lWt 
8. 

PBRSONAIi  IW J1JIIIB8  

»ccnnsci   of  4efectiTe   eoBdltl«A  of  preaiiscs 

leased 
to  lessee,  156S  7. 
to  stranger,  168S  8,  f. 
claim  for  not  asslsrnable,  788  46-48. 
principal  liable  for  agent's  negUffenca,  1810 

13-19. 
right  of  action  for,  SS5  178-18a, 

FHaRSONAIj    OBIjIGATION 

mortgage  not,  aoa7. 
as  to,  generally,  9©a8  1-18.        / 

FlORSONAIi  PROPXRTY 

accession  to,  as  to.  844,  848. 
acquisition,  different  modes  of,  888. 
action,  thing  in.  Is,  T88,  784. 
agent's  authority  to  sell  Includas  what.  IflOB. 
as  to.  In  general,  788  1-18. 
as  to  what  Is,  827  2-20. 
assignments,  partial,  788  69-66. 
'  book  accounts,  784  4. 
chattel  interest  is,  when,  f88> 

as  to,  784  7-9. 

defined,  788. 

transfer  and  survivorship  of,  784. 

with  respect  to  assignability,  787  19-68. 

ehose  in  action,  784  7-9. 

with  respect  to  assignability,  787  19-68. 
construction  of  code  provision,  8897  2. 
contractor's   claim   against  municipality  as- 
signable, 788  89. 
debts  and  torts  connected  with  contract,  784 

2. 
definition  of,  827. 

delivery,  sale  of  chattel  without,  884  6-10. 
fish  to  be  caught,  906  11. 
future  crop  to  be  raised,  906  12-16. 
dividends  made  paid  to  married  woman,  857* 
estate  at  will.  Is,  888. 
estate  in,  as  to,  888. 

form  and  sufficiency  of  assignment,  780  66-78. 
fraud,  right  of  action  In,  assignability,  787 

80,  31. 
gaming,  claim  for  money  lost  at^  assignabil- 
ity, 788  32. 
gifts.     See  tit.  Gifts. 
good-will,   action  by   asslgrnee   of  contracts, 

788  83. 
good-will  Is.     See  tit.  Good-WllU 
growing  crops,  887  4-19. 
how  transfer  made,  780  66-78. 
Identlflcatlon,  generally,  908  16-19. 

contract  to  sell  property  on  being  retaken 

from  vendor,  817  29-83. 
delivery  of  raw   materials  under  contract 

to  manufacturer,  907  28. 
distinction  between  specification  and  ascer* 

talnment  of  total,  907  24. 
future  weighing  and  measuring,  908  28. 
goods  mingled  with  others  sold  by  weight, 

measure,  etc.,  908  21,  22. 
Identification   of   each   constituent   artlols^ 

908  41. 
payment  of  price  the  condition  precedent* 
907    84. 


present  transfer  agreed  upon,  and  identi- 
fication sufficient,  906  4j6. 
property  In  bulk,  907  85-40. 

In  packages,  sale  of  entire  lot  by  weight. 

908  42. 
in  storage,  sale  of,  908  43,  44. 
uniform  in  kind  and  quality,  from  whlcb 
to  be  taken,  908  40. 
sale  of  goods  in  warehouses,  808  46. 
value,  907  24-28. 
weighing,  908  20. 
Includes  what,  14. 
Injuries  to,  784  10. 
interest  In.    See  tit.  Property* 
as  to,  generally,  888. 
how  protected,  788. 
Inventions  are,  800,  807. 
Judgment,  Is  assignable,  788  86. 
kinds  of  personal  property,  788, 
law  governing,  788. 

descent  of,  1118  23-25. 
letters,  personal,  are,  800,  80S. 
Hen  of  one  who  makes,  alters,  etc,  2088. 

of  vendor  of,  2098. 
limitation   of  actions  as  to.      See  tit.   8tat- 
atea  of  liimltatloaa. 
as  to,  884. 
malicious  prosecution,  cause  of  action  for,  788 

87,  88. 
minor,  contract  of  respecting,  of  which  he 

has  not  possession,  42. 
Bon-negotiable  written  contract  for  payment 

of  money.  788  40. 
occupancy  of.  by  title,  881. 
officer's  right  to  fees  assignable,  788  41-45. 
ownership  of.     See  tit.  Ownership. 
partial  asslgnmenU,  789  59-78. 
personal  Injuries,  as  to  assignability  of  ac- 
tion for,  788  46-48. 
pleading  and  practice,  791  79-94. 
possession  dependent  upon  recovery  of  pay- 
ment. 784  18. 
private  letters  and  writings,  to  whom  belong, 

80S. 
productions  of  the  mind  are,  800,  808. 
replevin  will  not  lie,  when,  906  7. 
recovery   of.     See   tita   Claim  and  Delivery} 
Replevin. 
as  to,  211,  212. 
shares  of  stock,  860  10-14. 
specific    performance    for    sale    of    personal 

property,  when,  906  48. 
stipulation  to  deliver  at  particular  place,  988 

49. 
survivorship,  succession  to,  784. 
tax  sale,  right  to   have  money  refunded  Is 

assignable,  788  49. 
thing  In  action  Is.  788,  784. 
title  deeds  are,  829. 
tort,  goods,  right  of  action,  784. 
tortious   taking   or  wrongful   detention,   784 

16. 
transfer  of 

as  to,  generally,  784  6,  90S  2-16.  906  2-14. 

910  1-15. 
buyer  acquires  better  title  than  seller,  as 

when,  909. 
by  sale,  994 
conveyance  of  equitable  Interest  to  trustee 

90S  2. 
crops,  unripe,  828  20. 
delivery  of  thing  on  condition,  909  6,  6. 
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PERSONAL   PROPBRTT    (continued) 

distinction  l>etween  sale  and  aflrreement  to 

sell,  900  7,  11. 
execution  sale  of  Interest  In  trust,  INMI  t. 
flllinfiT  blanks  In  bill  of  sale,  lOS  S. 
how  made,  790  66-78. 
mode  of,  908. 

mortsra^e  of  ship  at  sea,  904  f* 
must  be  in  writineTt  008. 
of  thinff  not  yet  in  esse,  908  t-4. 
of    title    under    executory    agreement    for 

sale,  908  41. 
order  to  manufacture  Is  mere  offer  or  pro* 

posal,  909  12,  18. 
parol  evidence  admissible  to  show  specified 

number  of  articles,  909  14. 
possession  of  property   prima  facie  ques- 
tion of  ownership,  904  10. 
sale  at  sea  of  vessel,  effect  of,  904  12-14. 
voluntary    transfer    of    minority    Interest. 

904  15. 
without  deed.  864  29. 
trade-mark  is.    See  tit.  Trade-Mark. 
transfer  of  title  under  sale,  904. 
oonsiffnee  of  bill  of  sale,  906  8. 
sale  on  aerreed  where  property  to  be  dellT* 
ered,  906  4,  6. 
trust,  cause  of  action  arising  out  of  may  bo 

asslsrned,  788  62. 
trust  of,  as  to,  1786  46-60. 
unripe  crops,  028  20. 
vendor's  lien  not  assignable,  789  68-67. 
what  is,  827. 

what  operate  as  transfer,  904. 
writingrs,  private,  belong  to  whom,  800,  808^ 
PSIRSOHAIj    RBI<ATION8 
distinction  between  means  employed  to  de« 
stroy,  104  2. 
abducting  or  taking  away  wife,  etc,  104 

6,  7. 
enticing  husband,  104  8-6. 
Interference  between  master  and  servant, 

104  12-14. 
seduction  of  wife,  104  8-11. 
protection  of,  108. 
PBRSONAli  SBaaVICB.    See  tits.  Agentsf   Bn- 
ployer  and  Brnploycej   Master  aad  Servwit. 
must  be  performed  by  Joint  obligors,  1890. 
note  paid  by  one   of  Joint  makers,   reissue 
void.  1220  6. 
PERSONAli  TORT 

goods,  right  of  action,  784  It. 
PBRSON  OP  UWSOUWD  MIND.     See   Ut   Oo»- 
traet  by  Person  of  UBsovBd  Mlad* 
adjudication  of  incompetency,  69  2. 
contract  by  persons  without  understanding, 

64-69. 

conveyance    by    Insane    person    vests    title, 

when,  69  8. 
discharge  from  insane  asylum,  effect  of,  69 

4-6. 
liability  for  breach  of  contract,  67  45-48. 
for  negligence  and  Jtort,  68  49-51. 
in  slander  and  libel,  68  52-54. 
powers  of  persons  whose  Incapacity  has  been 
adjudged,  68. 

PICW 

is  a  servitude,  094,  096, 
PHRASES 

construction  of,  12. 

PILOT.     See  tit.     Ships  and  Sklpplas, 


PnsiL     See  tit  Bridges,  Ferry^  Wkarf^  Ch«t«^ 
and  Pier  Corporations. 

PIONKER  SOCIBTT 

land  that  may  be  held  by,  608, 

PLACE  OF  BUSINESS 

change  of  by  corporation,  887, 
procedure  on  change  of  location,  887 
resolution  of  change,  887, 

PLAINTIFFS 

proper  In  action  to  enforce  stockholder's  11a* 
blllty,  847  104-111. 

PLAT,    See  tits.  lastmment  In  Writing y   Map. 

sale  of  lots  by,  where  bounded  by  street,  899 
88. 

PLEADING 

in  action  for  false  Imprisonment,  75  201 -208^ 

privileged,  97  68,  64. 

privileged  communication,  101  114,  116. 

PLEADING  AND  PRACTICE.     See  tit.  LlbeL 
allegation  as  to  purchase  in  good  faith,  960 

70-72. 
In  case  of  contracts  by  persons  without  un- 
derstanding, 68  23-29. 

PLEDGE 

apparent  owner  by  one  who  is,  2060. 
consideration,  pre-existing  debt  as.  2007  IS. 
contract   Is   to   be   deemed  a   pledge,   when* 

2068. 
definition  of.  2061,  2062  4-6. 

as  to,  generally,  2062  1-82. 
delivery  essential  to  validity,  2064, 

as  to,  generally,  2064  1-87. 

delivery  back  to  pledgeor,  effect  of.  2008 
27.  28. 

pledgee's  right  to  possession,  2006  29-31. 

special  deposit  of  fund  In  bank  under  con- 
tract of,  2066  82. 

surrender  of  possession,  2006  83-86. 
debtor,    misrepresentation    as    to    value,  of 

thing  pledged,  2071. 
demand,  waiver  of,  2074. 
distinction    between    and   a   mortgage,   9028 

11.  2062  14-20. 
effect  of  delivery  of  on  title,  1996  29-84. 
factor,  may  not.  1822. 
foreclosure  of  right  to  redeem,  9077* 
further  pledge,  2071. 
flrratuitous  pledge-holder,  2071. 

as  to  liability,  generally,  2071« 

exonerated,  how,  2068. 
In  case  of  thing  pledged,  effect  of,  2066. 
Increase    of    thing    pledged,    ownership    of. 


lien,  acceptance  of  possession  of  thing, 
lienor  may  pledge  property,  to  what  extent. 

2066. 
misrepresentation  by  debtor  of  value  of  thing 

pledged,  207L 
must  enforce  rights  of  pledgee.  2068. 

obligation  of  for  reward.  2069. 
negotiable  instrument,  pledge-holder  not  ex- 
onerated, when.  2068. 
notice  of  sale  to  pledgeor,  2078, 

waiver  of  notice.  2078. 
obligation  of  pledgee  and  pledge-holder  for 
reward,  2069. 
as  to,  generally,  2069  1-24. 
negligence  of  pledgee,  liability  for,  2069  8, 
owner  cannot  defeat  pledge,  when, 
as  to.  generally.  2007  1-16. 
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FLBDGfl  (eontlnuiftd) 
yledse-holder 

as  to  who  iSp  a068» 
gratultouB,  S071« 
obllgratlons  of»  2068» 
must  enforce  pledgee's 


rlffht*  when,  906fl^~ 


pledere- lender,  what  Is,  3068. 

when  may  withdraw  property,  2068» 
pledgee 

action    asrainst    strangrer    for    conversion* 

aoro  19. 

liable  for  depredation  In  full,  90T0  14. 
for  gross  negligence,  aOTO  12,  18. 
for  ordinary  diligence,  21070  11. 
may  foreclose,  right  of  redemption,  9077* 

as  to,  generally,  S077  1-11. 
may  purchase,  when,  90701. 
may  sell,  when,  aOTl. 
not  an  adverse  holder,  2070  16. 
obligations  of,  for  reward,  2000. 
of  corporate  stock  not  a  stockholder,  9070 

»-lg. 
of  mortgrage  held  as  collateral,  2070  17. 
rights  of  after  payment  of  debt,  2070  20. 
suit  by  against  sheriff  taking  pledged  prop* 

erty,  2070  15. 
waiver  of  lien  by,  9071  28. 
pledgeor,  rights  of  after  payment,  9070  20. 
cannot  deny  ownership  of  thing  pledged* 

9070  21. 
must  demand  performance,  when,  9079. 
sale  of  securities  by,  9074. 
pre-ezidting  debt  as  consideration,  9067  18. 
real  owner,  pledge  by  apparent  owner  can- 
not be  defeated  by,  9066. 
■ale 

as  to  generally,  9075  1-11. 

auction  at,  2074. 

before  claim  is  due,  2076. 

demand,  prior,  necessary,  2079, 

must  be  by  auction,  2074. 

notice  of  must  be  given  to  pledgeor,  2078; 

of  securities  by  pledgee,  2074. 

on  demand  of  pledgeor,  27S. 

pledgee  may  purchase,  2076. 

may  retain  proceeds,  when,  207<i> 
surplus  payable  to  pledgeor,  2075. 
waiver  of  demand,  274. 

of  notice,  273. 
when  pledgee  may  have,  2071* 
wrongful,  010  15. 
surplus  to  be  paid  to  pledgeor,  2078. 
title  to  property,  2063  21-27. 
transfer   Is,   when,   and   when   a   mortgage* 

2613. 
ipralver 

of  demand,  2074. 
of  notice  of  sale,  2073. 
when  pledgee  may  sell.  2071. 

as  to,  generally,  2071  1-20. 
when    pledgee    must    demand    performance^ 

2072. 
who  may  pledge,  9063  28-82. 
PliBDGEB.     See  tit.  Pledge. 
wrongful  sale  by,  010  15. 
PLimAL 

Includes  singular,  14. 
POIjICB 
members  and  officers  of  society  for  preven- 
tion of  cruelty,  etc,  to  act  as,  573. 
t6   act    societies   for   prevention    of   cruelty* 
etc,  07S» 


POLICT 

acts  avoiding  policy,  1004. 

as  to,  generally,  1004  1-50. 

policy  may  provide  for  avoidance* 
agreement  not  to  txansfer*  IMI. 
as  to,  generally,  1806.  2,  8. 
breach  without  fraud,  1006* 
definition  of,  1806. 
effect  of  receipt,  -1300. 
evidence 'of 

policy  may  provide  for,  1007» 

what  acts  avoid.  1004. 
'  gbn6ral  terms  of,  1803. 
Insurance  by  agent  or  trustee, 
'  insu^ancSe  by  p4rt  owner, 
open  and  valued  policy, 

open  policy,  what  Is,  1803. 

valued  policy,  what  is,  1006b 
receipt,  effect  of,  1300^ 
running  policy,  what  is,  lOOOu 
successive  owners,  1808. 
transfer,  agreement  not  to,  lOOl. 
transfer  of  thing  Insured*  1803* 
warranties,  1001. 

express  or  Implied,  1001* 

future,  as  to.  1003. 

must  be  in  policy,  1009;  * 

no  particular  word  necessary, 

past  or  present,  as  to,  1003. 

performance  excused,  when. 
what  must  be  specified  In,  1806« 
whose  interest  is  covered,  1838. 

POLICY  OF  nvSURANCB.     Bee  tit  Ifuramace. 

on  homestead*  exempt  from  garnishment,  066 

16. 
payment  falling  due  on  holiday,  11  10. 

POSSESSION.     See   tits.    Constrvetlve    Hotieef 
Notlee. 

adverse  owner,  transfer  by*  809.     - 
as  notice,  95  68-82. 
-iMuiker's  lien,  is  dependent  on, 
bottomry  lien,  independent  o4 
by  life  tenant,. 705  9. 

covenant  as  to,  implied  in. letting,  1576^  1601. 
■  damages  for  unlawful,  as  to,  9104. 
factor's  lien,  dependent  upon*  9088. 
gift,  of  necessary,  019. 
lease,  renewal  of  by  continued,  1587.  . 
legracies  as  to  obtaining.  1000. 
lien  for  services,  dependent  upon* 

of  purchaser,  is  independent  of, 

of  vendor*  lis  dependent  on. 


not  entitled  to  usually, 

when   entitled   to  personal   property, 
officer's  Hen  is  dependent  on,  9083. 
pledge.    See  tit.  Pledge. 

not  necessary  there  should  be  change  of, 
3064. 
proceedings  to  secure,  633. 
seamen,  lien  of  Independent  of, 
shipmaster.  Hen  of  Independent  of, 
summary  proceedings- to  obtain, 
transfer  as  security,  deemed  a  pledge^  when* 

9063. 
vendor's  Hen,  Independent  of*  907U 

POSSIBT,B 

contract  must  be,  1399. 
what  Is  deemed  to  be, 

POSSIBII.ITT 

mm  to  transfer  of*  851« 
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P08THUM0178  CBILO.     Be*  Ut.  UUbMA  OhtM* 
as  to.  669. 
birth  of,  future  Interests  defeated  by.  when* 


deemed  livlnff  at  time  of  deatb  of  parent. 

1188. 
entitled  to  take,  when,  6S9. 

common-law  rule,  860  l-8« 

arrant  In  trust  for,  860  4. 

arrant   to   husband   and   wife  for   term   of 
natural  life,  860  6.  <. 
property  rlsrhts  of,  8889  888. 
succession  by,  880»  1388* 
unprovided  for  to  succeed,  1060, 

as  to,  firenerally,  1061  1-19. 

powv:i^  . 

deleeration  of  by  minor,  4X 
execution  of,  T8& 

FOWBR  OF  APPOINTBiBlfT 

effect  of  on  future  estate,  898* 
execution  of  instruments  under,  898» 
knowledge  of  by  married  woman,  888. 

poWbr  of  ATTOiuairr 

irrevocable,  when,  1890  17*tS. 

of  husband  to  eonvey  homestead.  Invalid.  974 

48. 
of    man-led    woman#    916    10tol44.      See  'tit. 

Power  of  Attorney  of  llanted  'Womaa. 
revocation  of,  969. 
to  convey  realty,  8889  888. 
to  execute  mortsasre,  2089; 
to  sratultous  employee,  886. 
within  recording  act,  when.  969  14-19. 

POWBR  OF  ATTORHrBY  OF  MARRIBD  WOM AH 

acknowledged,  how,  886. 

as  to,  886. 

certificate  of  acknowledgment,  886  1,  8. 

husband  may  be  attorney  In  fact,  886. 

husband  to  Join  in  execution,  885  3,  4. 

Joint  power  from  husband  and  wife,  886  8. 

power  authorizing  sale  for  value,  as  to,  888  7. 

to  convey  wife'^s  inchoate  interest,  888  8. 
statute  validating  previously  invalid  powers. 
9,  10. 


POWBR   OF    SAIiB 

When  mortgaged,  9081. 
as  to,  generally.  2081  1«18. 

POWER  TO  DBVISfi.     See  tit.  Wms. 
how  executed  by  terms  of  will.  10T7* 

PRBCATORY  TRUSTS.    See  tlta  Trusts)  Wills. 

creation  of,  786  170-244. 

PRBOATORY  WORDS.     See  tit.  Wills. 
used  in  will,  effect  of,  1070  67-69. 

PREFBRBNCB.     See  tit.  DoMor  aad  Creditor. 

in  assignment  for  benefit  of  creditors. 


of  creditors  in  general, 
of  messages,  1799. 
payment  in,  9284. 

«PRE6NANT>»  AND  <H^UICK  l^riTH  CHIIiD>» 

distinction  between,  88  18. 

PRBMIUM.    See  tits.  Homestead  Corporatioasi 
Itumraaee. 

PRESSGRIPTIOIf 

adverse  possession.    See  tit.  Adi 

■Ion. 
as  to  islands,  841. 
as  to  title  by,  841. 


duty  to  maintain  fenoo  Imposed  by,  when,  799 

81. 
prescriptive  rights  In  waters,  887  43-76. 

PRBSBNT  CONTBYANCB 

unborn  child  may  take  by.  88  48-68. 

I*RBSBNT  INTBRB8T 
what  is,  664. 

PRBSIDING  BLDBR.     See  tit   Rellgioas  Cor- 
poratioM. 

as  to  generally,  667. 
:  title  ap^uired  by.  88^  884,  886  20-42. 

PRBSUMPTION 

as  to  acquisition  of  community  property,  226 
84,  36. 

as  to  adequacy  of  damages  as  relieved,  2223. 

as  to  bill  dishonored.  2149. 
,  as  to  extinction  of  contract  from  cancella- 
tion. 1448. 

as  to  legitimacy  of  children,  967  2-12. 
as  to  property  devised  by  will,  1070  47-60. 
child,  relinquishment  of  control  over,  265. 
collision,  on  violation  of  rules  of  navigation. 

797. 
community  property,  921. 
oonsideration  for  negotiable  instrument.    See 
tit.  Negotiable  lastnimeiits. 

as  to,  2128. 

in'  written  instrument,  1860. 
contract,  uncertainty  of.  1891^  1384. 
conversion,  damages,  for,  2186. 
creditor,,  regaining  part  performance,  1221* 
daniagea 

adequacy  of  relief  by,  2032. 

for  conversion,  2196. 
date  of  delivery.    See  tit.  Date. 
'definition  of,  860  8. 
depositary,  as  to  fault  of,  1628. 
divorce.     See  tit.  Divorce. 

as  to  residence,  169. 

from  lapse  of  time,  167,  188. 
fee  simple,  as  to  passing  of,  888. 
fraud  repels  all.  2280. 
gift  causa  mortis,  in  a,  919. 
grant,  as  to  the  time  of  delivery,  859. 
hiring,  as  to.    See  tits.  Hlringi  Hiring  of  Per- 
sonal 1  Hiring  of  Real   Property. 
In  certain  cases  in  action  for  divorce,  I37. 
In  Joint  obligations,  1164. 
Insurance.     See  tit.  Insurance. 

as  to  knowledge  of  prior  loss,  1027. 

as  to  representations,  1898. 
lease 

as  to  renewal  of.  1687* 

as  to  term  of,  1587. 
legitimacy  of  child,  as  to.  266. 
obligation  being  Joint,  as  to,  1169. 
of  acceptance  oif  gift,  918  8. 
of      homestead      arising      from      occupancy, 
968  21.      . 

rebuttal  of  presumption,  968  22. 
on    certificate    of   shipmaster    favor    of   sea- 
men, 1643. 
origin  of  ambiguity  in  contract,  as  to.  1391^ 

1394. 
partnership  property,  as  to.  1838. 
.  real  property,  as   to  term   for  which   hired 

1687. 
rebuttal  of,  168. 

reformation  of  contract,  in,  9999, 
servant,  as  to  term  of  hiring.  I8869  1698. 
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PRESUMPTION  (contlnaed) 
ship 
tLM  to  actual  loss  of,  1981. 
as    to    manaffinff    owner's    eompensatlon, 
IMS. 
that  deed  was  procured  by  fraud,  when,  849 

21-28. 
that  foreign  law  same  as  domestic,  99S  8S. 
transfer  without  delivery  of  personal  prop- 
erty, as  to  fraudulency,  2271. 
«Bd«o  Influence 
as  to  of  husband.     Bee  tit.  Husband  and 

"Wife. 
as  to  of  trustee,  17II7* 

PRBTBNTIOlf 

by  injunction.     See  tit.  Injonetlon* 

of  performance,  as  to  effect  of,  1240-1254. 

of  reducing  contract  to  writing,  enforcement. 


preventive  relief,  as  to  when  granted,  21T2b 


PRBTBNTIVB  ROLIBF.     See  Ut.  Injnnctlon. 

as  to  firenerally,  22SS-22d2, 
how  sriven,  220T* 
how  srranted,  22SS. 

not  allowed  to  enforce  penalty,  2207* 
PRICES.     See  tit.  Sale. 
PRIB8T.     See  tit  Relldona  Cofporatloa* 

as  to,  M7. 
PBINCIPAIi 
as  to,  senerally,  1811  1-12. 
bound  by  Instrument  intended  to  bind  him, 

when,    181S. 
for  acts  done  under  merely  ostensible  au« 

thority,  1812. 
how  affected  by  acts  of  asent  within  scops 
of   authority,   1807. 
as  to,   generally,   1808  1-10. 
mutual   relations   of   principal   and   agent* 
1808   11-46. 
liability.     See   Responsibility,   this   tit. 

where  exclusive  credit  sriven  to  agent,  1812, 
1813. 
notice  to  agent  is  notice  to.  when,  1810. 
obligation    where    agent    exceeds    authority, 

1811. 
responsibility  for  negligence  or  omission  of 
agent,  181S. 
as  to,  generally,  1814  1-28. 
for  wrongs   wilfully  committed  by  agent, 
1810. 
when  bound  by  Incomplete  execution  of  au- 

thority,    1810. 
when  notice  to  agent  Is  notice  to,  1810. 
PRINCIPAL    AND    A6BNT.      See    tits.    Agent  | 
PrlnclpaL 
principal  answerable  for  actual  damages  by 
agent,  2180  28-31. 
PRINTING 

the  word  "writing"  includes,  14. 
PRIOR  GRANT.     See  tit.  Appropriation* 
PRIORITY 

of  bottomry  liens,  2080. 

of  different  employments,  1630. 

of  liens 

according  to  their  date,  1000. 
upon  single  and  several  funds,  as  to,  2001, 
of    mortgage    for    purchase    price    of    land, 

10€0. 
Of  record,  priority  as  to  right,  045. 
of  surety's  property  over  princlpars,  1062. 


PRI8MOIOAI.   RAIUIOAD 

as  to,  485  note. 

PRIVATB   CORPORATION! 

what  are,  206  6-12. 
PRIVATB    ROADS 

railroads  crossing,  1007  7. 
PRIVATB   T^RITINGS 

ownership.  80S  1-12. 

PRIVILBGBD       COMMUNICATION*      See    UtO. 
Privileged  PnbUeatloni   Slander. 
enumeration  of,  01. 

pleading,  as  to,  generally,  101  114,  115. 
questions  of  law  and  fact,  101  110-118. 

PRIVILBGBD    PUBLICATION.      See    tit.    IJlbeL 
as  to  what  is,  01, 

communication  in  discharge  of  public  duty, 
02  2,  8. 

between  interested  parties,  08  76-80. 
communications    in    proceedings    authorized 
by  law,  04  27-74. 
affidavits  In  civil  proceedings,  00  40-47. 

in  criminal  proceedings.  00  48-52. 
communication    where    there    Is    no    duty 

imposed,  04  29. 
complaint  and  pleadings  In  civil  action,  07 

63-57. 
counsels,  parties,  etc.,  05  86-69. 
defamatory  statement  made   In   course  of 

inquiry,    07    68-60. 
disclosures  In  discharge  of  duty,  04  27. 
general   doctrine   respecting  Judicial    pro- 
ceedings, 05  86-74. 
in  discharge  of  official  duty,  04  81-84. 
interstate    commerce    commission     within 

rule.  05  85. 
letter  to  discharged  employee,  04  28. 
pleadings  signed  by  counsel,  07  63.  64. 
repeating  slanderous  report,  04  30. 
statement  by  parties  to  court,  08  65-67. 
in  creditor's  objection  to  bankrupt's  dis- 
charge, 08  70. 
in  pleadings,  08  68,  69. 
made  in  legislative  proceedings.  08  74. 
of  witness  in  giving  testimony,  08  71-78. 
words   spoken    by   counsel    In    conduct    of 
cause,   07  61,   62. 
communications   which    would   otherwise   be 

privileged,  100  107,   108. 
complaint   addressed    to   person    or   tribunal 
competent  to  redress  grievance,  OS  4-11. 
to  governing  bodies,  04  2L 
to  grand  Jury,  OS  12. 
to  lodges.  88  13-16. 
to  postmaster-general.  OS  17,  18. 
to  school  committee.  04  19. 
to  supreme  court,  04  20. 
court  or  tribunal  must  be  competent  to  deal. 

04  22,  23. 
false   complaint  made  with   express   malice, 

not   privileged.  04   24-26. 
malice    as    affecting   privileged    communica- 
tion,  100   104-109.     See   tit.    Malice. 
matters  of  general  interest,  00  81-102. 
criticism  of  public  officer.  00  90-97. 
criticism  of  teacher's  methods  and  ability, 

100  101,  102. 
newspaper  publications,  generally.  00  82- 
89. 
report  of  official  proceedings,  100  108. 
PROBATB.     See  tit.  Will. 
of  Joint  wills.  1020  14. 
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PROCBEDINGS 

commenoed  by  minor  In  person,  49  4. 

PROCESS 

on  foreiern  corporation,  service  of,  403* 
property  In,  800-808. 

PRODUCTS 

of  thlnff  hired.  1670. 

PRODUCTS  OF  THB  MIND 

as  to,  srenerally,  800  1-27. 

effect  of  publication  of,  802»  808  8,  9. 

how  far  subject  to  ownership,  800. 

Joint  authorship,  803. 

private  writings,  808  l«lt. 

subsequent  authorship  or  Invention,  80S. 

transfer  of,  802. 

PROFESSIONAL    MEN.      See   tit    UlbcL 

publication  reffardlngr  in  libel,  .78  24-26. 

PROFILE  AND  MAP  OF  RAILROAD.     See  tit. 

May. 
PROFITS.      See    tit.   Marine   lasvnuiecb 

insurable    Interest    In,    1888. 

PROFITS  AND  LOSSES.     See  tit.  Purtaerslilp. 

partners'  share  In,  1888. 

PROMISE  TO   MARRTy   CONTRACT,   BREACH 
OF 

breach  of,  damagres  for,  2181. 

PROMISSORY  NOTEL     See   tit   Negotiable  In- 


as  to,  generally,  2167  1-20.     . 

bill  of  exchange  converted  into,  when,  2168. 

certain   Instruments   promissory   notes,  2168. 

certain  sections  of  code  applicable  to,  2168* 

definition  of,  2167. 

delay   in  presentment,  effect  of,  2168* 

due-bill  not  a,  2167  8. 

effect  of  delay  in  presentment,  2168. 

form  of,  no  particular,  2167  9,  10. 

genuineness    of    indorsement,    evidence     oft 

2167    11. 
Indemnity  not  required,  when,  1947  12-29. 
lAdorsement  of  note 

genuineness  of,  2167  11. 

proper  mode  of,  2167  12. 
loss  or  destruction  of,  2168  15,  16. 

PROMOTER.     See  tit.   Corporations. 

fiduciary  relation  of,  288  26. 

liability    of    for    fraud    or    suppression,    288 

27,  28. 
for   fraudulent  and   false   representations, 

1448  19. 
Who  are,  286  22-25. 

PROOF   OF   EXECUTION 

certificate  of  officer  must  show,  what,  888. 
•vidence  of  handwriting  must  prove,  what* 


handwriting  may  be  proved,  when,  088. 
how  instrument  improperly  certified  may  bo 

corrected,  888. 
Judgment   proving  instrument,   840. 

effect  of,  840. 
subscribing     witness     must     be     personally 

known  to  officers,  087. 
when    Instrument    not    acknowledged,    how 

made,  987. 
witness  must  prove,  what,  088. 

PROOF  OF  INSTRUMENT.     See  tit  Acknowl- 

edgments. 
PIfOPELLINO  POIVER 

of    street    railroads,    49O9   SOB. 
C.  C— 152. 


PROPERTY 

absolute  ownership  of, 
accession  to.     See  tit.  Aecesstoa* 
accumulation  of,  879-681. 
acquisition  of,  modes  of,  880. 
alien's  right  to  take.     See  tit.  AlU 
Alienation  of.     See  tit.    Alienation. 

restraints  on,  void,  689. 
alimony,  reliable  for,  188. 
alternative  future  Interests,  688. 
appurtenances.      See   tit.   Appnrtcnan^ 
as  to  what  is,  607. 
chattel  Interests,  what  are, 
classes  of,  612. 
conunon 

definition  of,  689. 

Interests  in,  884. 

what  interests  are,  688. 
common-law  definition,  607  2,  S. 
community.     See   tit.      Commnnlty  Property. 
conditions.     See  tits.     Conditions  Concnrrenty 
Conditions  Precedent)  Conditions  Snbse- 
qnent. 
confusion  of  goods,  as  to  effect  of,  844,  846. 
contingent  interest  in,  what  is,  657. 
corpse,  in,  608  2-4. 

corporation,  as  to  right  of  to  acquire,  882. 
definition  of,  14,  607. 

division  of  by  husband  and  wife  on  separa- 
tion.    See  tit.  Hnsband  and  Wife. 
divorce.     See  tit.  Divorce. 

disposition  of  property,  188,  189. 
enjoyment,  as  to  fixing  time  of,  668. 
entireties,  tenants  by,  husband  and  wife  are, 

634. 
fixtures.     See  tit.  Flxtvres. 
found  property,  claimant  of  must  prove  title, 

1848. 
future  estates  In,  quality  of,  689. 
fntnre  Interests  In 

defeated  how,  682. 

defined,  686. 

In  the  alternative,  6B8. 

not  defeated,  when,  602. 

not  void,  when,  659. 

two  or  more,  688. 

Tested  or  contingent,  656. 

what  recognized  as,  668. 
good-wilL     See  tit  Good-WllU 
hnsband 

debts  of,  not  liable  for,  248. 

property  of,  not  liable  for  wife's  debts, 

support  of,  when  liable  for,  242. 
husband    and   wife.      See    tit.    Hnabi 
Tirife. 

ineome 

as  to  accumulation  of,  672-681. 

defined,  682. 
Increase  of,  as  to  ownership.  681. 
Interest,  as  to  time  of  creating. 
Inventions,  as  to  right  In,  800,  808. 
In  what  property  may  exist,  608. 

corpse,    606    2-24. 

dogs,  610  26-27. 

In  affections  and  society  of  wife  by  hus- 
band, 610  31. 

liquor  license,  810  28. 

mining  claim,  610  29. 

right  to  support  and  maintenance  by  wif«. 
610  34. 

trade-marks,  810  83. 


M18 


miBXi 


PROPERTT  (continued) 

wild  animals,  610,  2- 28. 

wild  birds  within  Inclosnre.  ^1  SO. 
Islands,  as  to  ownership  of.  841* 
Joint  Interest  la 

as  to.  CM. 

defined*  9S4, 
kinds  of  property.  61X 
land«    See  tit  l<antf. 

is  Included  ii^  term  property,  CMT  4-18. 
letters,  private*  to  whom  belong,  687* 
limited  interest,  what  is.  WO. 
miner's  "claim"  i«  property  within  the  stat- 
ute. 607  6. 
modes  of  acquisition.  880.  ^ 

by  accession,  880.    See  tit.  Aeeesslen* 

by  exercise  of  the  power  of  eminent  do- 
main, 880. 

by  occupation.  880^  881,  888  1-44.     See  tit. 
Oecnyaney* 

by    prescription,    884,    885    2-76.      See    ti.t 
Preserlptlon* 
title  by.  886  20-42. 
title  in  water  by,  887  48-76. 

by  succession,  880.    See  tit  Sveeemloa* 

by   transfer,  880.     See   tit.   Transfer. 

by  will.  880.    8e^  tit.  WUl, 
occupancy,  as  to  title  by.  887* 
owner,  all  property  has,  688. 
ownershti^ 

absolute  or  qualified,  68l* 

absolute,  when,  683. 

classes  of,  884. 

definition  of,  607. 

of  interest,  as  to  time  of  creation,  684» 

several  Interest,  what  is, 

termination  of, 

time  of  creating, 
parent's  support,  when  liable  for,  261* 
partnership  interest  In,  what  is,  686. 
perpetual  interest  in,  what  is,  686. 
personal  property.     SeO  tit.  Personal  Prop- 

•rty. 
posthumous    children.     See   tit   Posthnmoos 
Children. 

rlffht  in  property,  888. 
prescription,  title  by,  884. 
present  Interest  in.  What  Is,  684.  [ 

private  wrltlners,  as  to  ownership  of.  888. 
products  of  the  mind,  ownership  of.  800-808. 

^nallfled 

interest,  as  to,  681. 

ownership,  as  to,  888. 
real  property.     See  tit.  Real  Property. 
rlffht  arising  out  of  obligation,  is  property, 

1803. 
separate.     See  tit.  Separate  Property* 

of  spouses,  308,  318. 
several  ownership  of 

as  to.  684. 

definition  of, 

kinds  of.  684. 
state 

owns,  what, 

rlsrht  to  hold  as  private  proprietor. 
termination 

of  ownership  of.  683. 

of  tenancy  at  will,  notice  necessary,  681, 


til 


interest  as  to.  684. 

of  creating  ownership  of. 


title  deeds  as  to, 

trade-mark.     See  tit. 

vested  future  Interest,  what  is. 

what  may  exist  in.  as  to, 

who  may  own.  628. 

wife,  right  to  dispose  of, 

writings,  private,  as  to  property  in. 

«PROPBRTY»» 

father's  right  to  child  is.  377  8-5. 

PROPBRTY  IN  BUUC 

Identification  of  constituent  article*.  868  41. 
sale  of  entire  lot.  907  36-40. 

PROPERTT  IN  PACKAQBS 

selling  of  entire  lot  by  weight,  806  42. 

PROPBRTY   Iir   STORAGE 

sale  of.  806  43,  45. 

PROPERTY   RIQEPTS.     See   tit    Hva%lui8  and 
.,    Wife. 

of  wife.  211  86. 

PROPOSAIm     See  tit  Contract} 

acceptance.     See  tit  Aeeevtnneo, 
by   performance   of   oondltioos,   1818,  1816 
1-3. 
oommunication     deemed     completed,     when, 

1814,    1816    1-14. 
oommunication  of  acceptance,  }(81S. 
made    to    settlers    in    circular,  .as    to,    1817 

16-20. 
notice   of  acceptance,   as   to   necessity. 
14-17. 
revocation  of,  1817  28,  29,  1818. 
death  of  promisor  before  acceptance, 

9-11. 
how  made,  1818. 

withdrawal  of  option,   1920  16,  17. 
qualified  acceptance  of,  ISlS. 
subscription  contracts,  as  to.  1817  21-29. 
•    aqceptance  of,  1817  26,  26. 

alteration    of,    mere    addition    of    names, 

1817  27. 
revocation  of,  1817  28,  29. 
to  contract,  acceptance,  effect  of,  1313,  1818r 
what  amounts  to  an  acceptance,  ISlS. 

PROSPECTIVS;  PBOVTTS 

not  element  of  damages,  3188  16. 

PROSPECTUS 

false,  of  corporation,  886  8-8. 

PROTECTION 

against  restraint  aiid  injury,  9^ 
of  personal  relations.     See  tit  Pcravnni  Re- 
lations, 
as  to  generally,  108. 
right  to  use  force  for.  104. 

PROTEST.     Bee  tits.  Bllloi  Negotiable  Mmmtrm' 
ments. 

payment   of  under  may  'he  recovered  back, 

1318  16. 
seal  of  notary  required  to.  when.  3184  S. 

PROVISIONS 

for  domestic  use,  implied  warranty  In  sale 
of,   1510. 

PROVISIONS  SIMIUiR  TO  EXISTING  I«AW8 

now  construed,  7. 

PROVISO 

in  deed  is  limitation  or  exoeptlon,  878  16. 

PROXIMATE    CAUSE.      See    tit    Centm«t«rr 
Negllgenee. 

as  to,  generally,  1688  41-67. 
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PROXIMATE  CAUSB  (oontitiuad). 
meaning  of.  3184  16-2(>. 
of  loss  In  warehouse,  15S1  14. 

proximate:  causes  of  mmtr 

.  defects  in  appliances  must  be*  when,  li 
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as  tOf  88T* 

essential  to  validity  of, 

maximum  period  of,  S87. 

of  a  married  woman,  807* 

revocabllity  of. 

void;  when,  887* 

votinsT  by,  as  to, 

PUBLIC  "" 

contracts.  Interpretation  of,  against  private 

party,  878,  1884. 
deceit  upon,  as  to,  1450. 

grant,  interpretation  of,  against  grantee,  87)k 
nuisance.     See  tit.  Nvlsaaee. 

PUBLIC   ACCOBEMODATION 

rights  of  citizens  in  places  of,  100. 

PUBLIC  AMUSSalBNT 

rights  of  citizens  in  places  of,  IOCS. 

PUBLIC  AUCTION 

In   default    of    bidder    corporation    may    IM 

purchaser,  when,  870i 
sale  at,  highest  bidder  entitled  to  purchase, 

87«.  .... 

PUBLIC   HIGH1¥AY8 

boundary  by,  what  passes^  888. 

description  of  land  as  bounded  by  street  or 

highway,  888   2. 
exclusive  use  and  dominion,  888  IS. 
"highway"  in  what  sense  a  monument,  888 

18-16. 
.  line  of  boundary  center  of  street,  887  6*11. 
presumption  of  intention  to  convey  soil   of 

highway,  808  15,  16« 
presumption  as  to  ownership  to  center  of 

highway,  808  18,  19. 
remedies  of  owner,  000  89,  81* 
right  of  possession  of  abutting  owner,  888 

28. 
sale  of  lots  by  number  on  plat,  800  88. 
vacation     of     highway,    right    of    abutting 

owner  to  possession,  800  84, 

PUBLIC  OFFICBR 

criticism  of,  privileged,  88  90-87.  ' 

right  to  comment  on  conduct  of,  78  19-81* 

PUBLIC  PLACESS 

as  to  rights  of  citizens  in,  105. 

PUBLIC  POLICY 

money  paid  under  may  bo  recovered  bi^sk, 

1847  86-44. 
Statute   in    relation    to    foreign    corporation 

not  in  derogation  of,  406  18. 

PUBLIC  WAYS 

navigable  rivers  are,  718  89. 

PUBLICATION 

assessment  notice,  as  to,  887* 

delinquent  notice  of,  808, 
of  products  of  the  mind,  effoot  on  ownor» 

ship,  808. 
partners,  names  of,  1883. 
partaershli^ 

of  certificate  of  special,  1878. 

of  change  of  name,  1808. 

of  notice  of  dissolution,  1868^ 
privilege,  definition  of,  81. 


-  proof  on  sale  of  eorporated  stock,  371. 
productions  of  the  mind,  as  to,  800,  808» 
special  partBenihlp 

of   aflidavit   of,    1870. 

of  notice  of  dissolution  of,  1878. 

«PUFFING»   AT    AUCTION 
all  to.  1518. 

PUNITIVBS  OAMAGISS.     See   tit   Damagesu 

purchase:  monby 

'  lien  for,  3081. 
mortgage  for,  priority,  1888. 

PURCHASEIR.    See  tit  Uses  a^  Trusts, 

as  to,  generally,  750  1-9. 
bona  fides  must  be  showi^,  758  10-20. 
considefation  must  be  6hown,  757  21-24. 
constructive    notice    putting    on    inquiry,    37 

93-96. 
evidence  and  burden  of  proof  In  relation  to, 

758  76-88. 
for  value  and  without  notice,,  when,  755,  758 
47-60. 
when  not  protected,^  780  61-64. 
notice.      See   tits.   Notletej   Actual  ^nd   Con- 
stmetlve. 
what   not   suflldent   to  charge    purchaser, 

757  84-46. 
what   sufllcient  to   oharge   purchaser,  797 
25-88. 
.position  of  when  purchaser  has  notice^  708 

65-74. 
protected,  when,  758  47-60.   ,. 
•     not  protected,  when,  758  61-64. 

<|UALIFIEUD   OWNRRSHIP 

what  is,  888* 
<|UALITY 

as  to  in  general,  1808. 

damages  for  breach  of  warranty  of,  SOOOu 

of  domestic  provisions,  1611. 

provisions,  1511. 

warmsty  of 

by  manufacturer,  1500,  1507. 

of  goods  sold  by  sample,  1611* 

on  executory  sale,  1611. 

(QUANTITY 

warranty  of,   implied,  1508. 

<|UARRIBS 

already    opened    may    bo    worked    by    life 
tenant,   706   6. 

<|UAS1  CORPORATIONS 

what  are,  388  28,  29.       ;   •   ^ 
<|UIBT  BNJOYMBNT 

as  to  covenant  for,  1308.    See  tit  CoveMuste. 

implied  in  hiring,  when.     8ee>  tit  Hlrlns* 

in  executory  contract  of  sale,  1488. 
dUIESTING  TITLE! 

decree  in  favor  of  corporation,  888  17. 

married  woman  entitled  to,  318  144. 
<|UITCLAIM  DEED 

certificate  of  purchase  at  sale,  883  18,  18. 

does  not  pass  after-acquired  title,  888  18-15. 

Insufllcient    when,    1483    98. 

made  in  good  faith  for  valuable  considera- 
tion, 888  10. 

must  be  shown  to  have  been  recorded,  888 
14. 

nature  and  sufliclency  to  pass  title,  873  88-96. 

received    in    good    faith   for   value   protects, 
861  79,  80. 

sheriff's  deed  relates  back  to  day  of  sale,  881 
16-18. 


aUO  WARRAlfTO.    See  tlte.  Co-openitlTe  Bui. 
meam  Aaeoclatloni  Corporatlona* 
against    co-operative     business     association, 
lOS. 

against  corporation,  887  14-21. 
as  to  generally,  88B. 

proceedings  thereon  and  respecting  corpora- 
tions, 838. 

RACBCOURSB 

right  to  admission  to,  damages  for  refusal, 
lOS. 

RAIIi 

quality  to  be  used  by  railroad,  488, 

BAILROAOS 

care    required    of    and    negligence    of,    1484 

232-244. 
crossing  private  roads,  1607  7. 
duties  owed  to  employees,  1607  6,  6. 
fire    set    out    by   defective    locomotive,    1484 

236-241. 
Injury  in  passing  between  cars,  1484  242-244. 
prismoidal,  485  note, 
wanton  and  wilful  injury  by  employoo^  1484 

246.  246. 

RAILROAD   COHHISSIONIERS 

to  establish  rates  and  charges,  488. 

RAIUIOAD  CORPORATIONS 

accommodations  to  be  sufficient,  471. 
acquisition  of  other  lands  at  crossings,  484. 
alleys,    streets,    or    water    of    city    may    be 

used,   when,   484. 
amount  of  bonds  or  promissory  notes  to  be 

issued,  451. 
annual  report  to  be  verified,  471, 

form  of  report,  471. 
appliances     connected     with    transportation. 

478  16-20. 
as  to  general  powers,  458  6. 
assessment  and  transfer  of  stock,  450» 
baggage  to  be  checked,  468. 

baggage-masters  authority,  470  S-C 

connecting  carriers,  470  7. 

damages  for  failure,  488, 

delivery  to  passenger,  470  8-14. 

place  of  delivery,  470  22. 

purpose  of  check,  470  24. 

special  train,  not  necessary  to  check  bag* 
gage  on,  470  26. 

union   depot  company  agent  for  railroad, 
471  27. 
bonds,  sinking  fund  to  pay,  482. 
buildings,  stations,  etc.,  of,  481  88-90. 
business,  how  conducted,  460. 
capital  stock  to  be  fixed,  4S3. 

certificate  of  payment  of  capital  stock,  4BS. 
ear  barns  may  be  maintained,  when,  481  88. 
cars  must  be  furnished,  478  21,  22. 
certificate  of  payment  of  fixed  capital  stook« 

402. 

chattel  mortgage,  may  give,  451  4,  6. 
checks  to  be  fixed  to  baggage,  468. 

damages  for  failure  to  so  affix,  468» 
compensation  of,  461. 
condemnation,  488. 

oonsolidation    with    other    railroad   corpora- 
tions,  465. 
articles  of  incorporation  and  consolidation, 

465. 
proceedings  necessary  thereto,  485. 
articles  must  be  filed,  where,  468. 
memorandum  of  ratification,  488. 


method  of  signing  articles.  488, 
subrogation  of  new  corporation, 
oonstruction  of  road  over  and  upon  streets, 
streams,  etc.,  458  66-71. 

eontributory  negligence.  See  tlL  CoMtribs- 
tory  If  egUgcMee, 

crossing  and  connecting  with  other  roads 
and  Joint  user,  468  72-82. 

crossing  through  railroads  or  highways,  ac- 
quisition of  additional  lands,  464* 

crossings  and  intersections,  468. 

damages,  as  to  recovery  of,  generally,  481 
2-21. 

damages,   not  liable   for  any  certain   cases, 
488. 
not  liable  for  killing  stock,  when.  480. 
damages  recoverable  by  company,  when,  486l 
damages  resulting  from   violation   of  rules, 
47& 

directors  to  be  elected,  when,  460. 
discretion  of  corporation  as  to  location,  con- 
struction, and  operation,  478  28. 
duties  of  corporations,  471. 
earth  may  be  taken  from  state  lands,  468. 
ejectment     See   tit.   E;|eGtloM   of  PasacBgers. 
•levated    or    underground     railroads,    fran- 
chise granted  by  whom,  488. 
petition,  by  whom  signed,  488. 
remedy,    action    on    contract    or    for    tort, 
476  3.  4. 
elevator  may  be  established,  461  84. 
•minent    domain,   exercise,    what    power   of. 

generally,  458  9-52. 
enumerated  powers,  488. 

grant  not  to  embrace  town  lots, 

to  accept  real  estate.  458. 

to  acquire  real  estate,  458. 

to  carry  persons  and  freight,  454. 

to  consolidate  with  other  roads. 

to    cross,    intersect,    etc.,    other    railroads, 

454. 
to  enter  upon  lands  to  select  and  survey 

route,    458. 
to  erect  buildings,  454. 
to  establish  rules  for  management  of  busi- 
ness, 454. 
to  exercise  the  power  of  eminent  domain. 

458  9-52. 
to  lay  out  roads  and  width  of,  458. 
to  lease  or  use  another  road  in  common, 

467. 
to  purchase  lands,  timber,  stone,  etc..  464. 
to  purchase  other  roads  not  in  competition, 

464. 
to  regulate  time  and  tolls,  subject  to  leg- 
islation, 454. 
to  select  and  survey  route,  458. 
to  take  grant  of  state  lands,  468. 
to  take  wood,  stone,  and  earth  from  state 

lands,  468. 
where  may  construct  road,  488. 
excursion  trains,  are  within  rule,  477  6. 
fare,  as  to.  478  30-34. 
for  non-pasrment  of  fare.  477  6. 
forfeiture  of  franchise,  as  to,  488. 
by  failure  to  operate,  468. 
exception,  468. 
franchise,  forfeiture  of  by  failure  to  operate, 

468. 
freight  trains,   carrying  passengers  on,  47T 
7-11. 
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RAILROAD  CORPORATIONS   (continued), 
ffate-keeper,  reasonable  rules  in  relation  to» 

474   85,    86. 
ffrant  and  purchase  of  land.  4fM  7,  8. 
highways,  crossing  of,  acquiring  additional 

lands,  404. 
interest,  limitation  upon  amount  of,  460. 
Joint  user  of  road  by,  400  72-82. 
lands  of  to  revert  to  state,  when,  468. 
leasing:  and  usinir  another  road  in  common, 

4«7. 
live  stock,  duty  to  accept  and  carry,  474  87* 

48. 
map  and  profile  to  be  filed,  40* 

must  be  certified,  462. 
may  borrow  money,  460. 
may  chanere  line  of  road,  462. 

how  new  location  to  be  run,  462* 
may  issue  bonds,  480»  451  2,  8. 
may  sell  property   and   franchises   to   other 
railroads,  488. 
competiniT   roads   shall   not  be   purchased. 

482. 
debts  incurred,   not  relieved  from,  480. 
fares  and  tolls  shall  not  be  increased,  482, 
penalty    for   violation,    duty    of    attorney- 
general,  482. 
terms  and  conditions  of  sale,  488. 
mortsaere,  mode  of  making,  4S1  6-11. 
motive  power,  what  may  be  used.  462. 
negrligence  in  overcrowding  cars,  478  12,  IS. 
new  location  of  road,  how  to  be  run,  462. 
•  nuisances  created  by,  not  permitted,  461  85, 
86. 
officers  of,  456* 

to  wear  badges,  486. 
passengrer  refusingr  to  pay  fare  or  surrender 
ticket.     See  tit.   BSJectlon  of  Paasencem. 
passengers,  all  persons  who  offer  themselves 
to  be  taken  as,  472  2-12. 
damages  for  refusal  to  carry,  476. 
measure  of  damages,  476  2. 
penalty  for  failure  to  provide  tickets,  487* 
printed  regulations  must  be  posted,  478. 
profile  and  map  to  be  filed,  462. 

must  be  certified,  462. 
property   to  be  carried,  all   that  is  offered, 

472  13. 
punitive    damages,    recoverable,    when,    474 

44-48. 
rail,  quality  to  be  used,  488. 
railroads,   crossing   of,   acquiring   additional 

lands,  464. 
rate  of  charges  established  by  railroad  com- 
missioners, 486. 
copies  of   rates   to   be  posted,   where  and 

by  whom,  486. 
further    publication    to    be    made    by    the 
board   of   railroad   commissioners,   486. 
notice  of  to  be  served,  486. 

regulations  of  trains,  482. 

action   to  be  prosecuted  by  district  attor- 

ney,  482. 
bell  to  be  rung,  482. 

liability    in    damages    for    failure    to    ob- 
serve statute,  482. 
penalty   for   neglect   to   ring  bell   or   blow 

whistle,    482. 
whistle  to  be  blown,  when,  482. 
regulations   regarding  operation,  as  to,  472 
2-4. 


room  inside  passenger  cars  to  be  furnished, 
477. 
contributory  negligence.   See  tit.  CoMtrlbo- 
tory  IVegllgence. 
passenger  not  guilty  of,  when,  477  2. 
duty  of  passenger  where  no  seat  procura- 
ble, 477  8,  4. 
excursion  trains  are  within  the  rule,  477  6. 
safe  place   in   which   to   ride  must   be   fur- 
nished,  478   14. 
selection  of  state  lands,  how  proved  and  cer- 
tified to,  468. 
Sinking  fund  to  pay  bonds,  462. 
standing  on  platform,  waiver  of,  478  IB. 
state  lands  may  be  granted  for  use  of  cor* 
poration,  468, 
grant  not  to  embrace  town  lots,  468. 
selections  of,  how  may  be  proved  and  cer- 
tified, 468. 
Stations  and  depots,  as  to,  475  59-66. 

contract    to   locate   at   particular   place    is 
void.  461  87-89. 
stone  may  be  taken  from  state  lands,  468. 
stopping  at  stations,  474  49-61. 
street   railroads.     See   tit.    Street   Railroads. 
strikes,  excuse  from  operating,  when,  474  52. 
subrogation  of  new  corporation  on  consoli- 
dation, 466. 
sufficient  accommodation,  475  68-58. 
surveying  road,  452  68-55. 
ticket 

blurred  or  defaced,  476  66-68. 
entitles  purchaser  to  what,  487. 
penalty  for  failure  to  provide,  487* 
scalper's,  487  6. 
stop-over  privileges,  487  7-9. 
time  of  running  to  be  fixed  by  public  notlcSb 
471. 
.    time  tables,  as  to,  476  69-79. 

tolls  and   compensation,  461   91-94. 
transfer  of  stock,  450. 

not  valid  except,  450. 
turn-tables  cannot  be  erected,  where.  461  86. 
uniforms,    failure     to     distinguish     between 

conductor  and  watchman,  486  8. 
using  another  road  in  common,  467. 
wood,  stone,  and  earth  may  be  taken  from 

state  lands,  468. 
workshops,  land  may  be  taken  for,  461  90. 

RAILROAD  FBNCB.     See  tit  Feneea. 

RATIFIGATIOIf 

Of  agent's  act,  1722-1796. 

of  unauthorized  mortgage,  2082  6. 

RATIFICATIOBr    OF    IlfFANHTS    CONTRACT 

as  to,   generally,  45   21-31. 
declaration  to  third  person,  46  82,  88. 
direct  promise  to  pay,  46  34-42. 

knowledge   not   legally   bound    not   neces- 
sary, 46  88-40. 
offer  to  arbitrate,  46  41. 
reasonable    time    to    disaffirm    question    for 

Jury,  47  48.  ' 
restoration    of    consideration    necessary    on 

disaffirmance,   when,  47   44-48. 
slight  declaration.  47  42. 

RAVINES 

as  ditch  to  carry  appropriated  waters,  1142 

180. 

RBAL  PROPERTY 

action   for  possession  of,  2208. 

agent's  authority  to  sell  includes,  what,  1806, 


RBAlf  PROPBRTT  (contlnit«d)u 


as  to,  generally,  7t8. 
by  waters,  706,  TW  l*4t. 
by  ways.  TlSL 

riffht   to   surface   and   tldnss   abova   aad 
beneath,  706. 
•ffect  of  transfer. 

as  to.  generally*  887  2-19. 

boundary   by   highways,  what  passes,  806 

2-24. 
conveyance  by  owner  for  Ufa  or  for  yeara» 


10. 


riffhts  of  tenant  for  life.    See  ttt 

UfCb 

of  tenant  for  years.     See  tit. 


fer 

for 


oesements.     See  tit  Basemea 

encumbrances  embrace,  what, 
fee  simple  title  passes*  when, 
.  as  to.  generally,  888  2-10. 
irrant,   how   far   conclusive   on   purchaser. 


ffrant  made  on  condition  subsequent.     See 
tit.     Coadltioas  Sabseqoent. 

as  to,  generally.  8«l»  884  2'-4S. 
irrant  of  rents,  reversions,  and  remainders 
887. 

as  to,  ffenerally,  887  2-19. 
8rant  on  condition.    See  tit.  CeadltieBa. 

as  to,  orenerally.  886  2-14. 

when  absolute,  886. 
Implied  covenants.     See  tit.  Implied  Cov- 


as  to,  generally,  800,  801  2-21. 
liffht  and  air.    See  tit  L.lffht  aad  Air. 
lineal  and  collateral  warranties  abolished. 


subsequently-acquired    title   passes,   when. 

by  operation  of  law,  888. 

as  to.  generally.  880  2-27. 

ways.      See    tits.   Public  Hichwaysf   Ways. 

what   easements   pass  with   property,  867. 

easements.     See   tit    Eaaemeats   aad   8erVl« 

tiides. 
ejectment     See   tit   BJectmeat. 
equitable  estate  in  land  is,  1117  9. 
estates  In,  704.    See  tit  Elatatea  la  Real  Prey. 

erty. 
general  provisions  as  to,  684. 
how  governed,  684. 
kinds  or  classes  of,  OlS. 
buildings  erected  upon  land,  OK  8-6. 
poles,  wires,  and  electric   lamps.  019  T. 
right  to  continued  flow  of  water.  018  2»  1^ 
land.     See  tit.  Lead. 
lateral  and  subjacent  support    See  tit  Lat* 

eral  Snpport. 
lime-trees,  710. 
obligations  of  owners 
as  to,  generally.  718. 
ditches,  flumes,  etc.,  liability  as  to.  788» 

neglect  to  pay  expenses,  728. 
duty  of  tenant  for  life,  719. 
monuments  and   fences,  720. 
ownership.      See   tit    Ownership. 
powers,  782. 

rights   and   obligations   of   owners 
as   to.   generally,  704-723. 
rights  and  remedies  on  lease  for  life.  707« 
Tights  as  to  rent     See  tit  Rents. 

of  grantees  of  rents  and  reversions,  700. 

of  lessees  and   their  assignees,  707. 

of    lessor    against    lessee    and    assignee^ 

70C. 
of  reversioners.     See  tit  Reversioners. 


on  lease.    See  tit 
servitudes.     See   tit   Eai 


ouccession  to,  1118  27. 
transfer  oL     See  tit  Real 
fer  e4^ 
to  one  for  money  paid  by  another.  748;. 
trust  presumed.  748. 
trees  growing  on  land,  018  10-12. 

trunks  of  which  are  wholly  on  land,  718. 
uses  and   trusts,  724-788.     See  tit   Uaea  and 

Tmats. 
water  appropriated  for  purposes   of   irriga- 
tion. 018  13. 
writ  of  assistance.     See  tit  Writ  of  Asalst- 


writ  of  possession.     See  tit  Writ  of  Poi 


writ  of  restitution.     See  tit  Writ  of  Rcstl- 
tntlon« 
RBAIi   PROPERTY,   TRANSFER    OF 

as  to.  880. 
modes  of,  880. 

requisites    for    transfer    of    certain    estates. 
8801 
as  to,  generally,  881  2-26. 
•    assumed  name  taken  by  grantor.  881  2. 
attorney  in  fact  must  execute  for  princi- 
pal, 880.     See  tit  Attorney  In    Fucc. 
by    married    woman,    how    acknowledged. 


as  to,  generally,  884  6-29.  See  tit  Har- 
ried Wonen. 

conveyance  where  name  of  person  has 
been  changed,  880. 

describing  property  by  name,  888  7-9. 

form  of  grant,  822. 

life  estate,  verbal  contract  to  build  house. 
881  8,   9. 

mine   in    real   property  an   estate   therein, 

881  10. 

parol  transfer  of,  881  11. 

misnomer   of   grantor,   SSO   note. 

power  of  attorney  of  married  woman,  hew 
acknowledged,  885.  See  tit  Power  ef 
Attorney  of  Malrried  Woman. 

release  of  equitable  estate,  881  12. 

signature  by  grantor  holding  pen  guided 
by   another,    881    15. 

signature    of    grantor   aflSxed   by   another. 

882  16-80. 

onbsequent     parol      acknowledgment    88SI 

21-23. 
variance  between  name  signed  and  name 
stated   in   body,  882   24-26. 
RBASOBTABLB  TIMB 

for  Infant  to  disaffirm  question  for  jury,  47 
43. 
RBCBIPT 

burden    of    proof    upon    party    taking,    1210 

76-94. 
of  payment  conclusiveness,  1210  47. 
presumption  of  notice  from,  27  97-99. 
RECBIVBR 

for  foreign  corporation,  408  19. 
in  action  for  divorce.  182  18-30,  184  11. 
remainderman    may    have    appoii.ted,    when. 
705   11. 
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BBdSIVBRSHIP 

Intervention  in,  898  It. 
RBClFROCAIi  RIGHTS 

of  husband  and  wife  In  homestead,  t74  48. 
IUBCITAI.8.     See  tit.  Deeds. 

in  deed  when  resorted  to,  S7S* 
RSSCLAMATIOIV  DISTRICT 

a  public  corporation,  2fNI  28. 
RBCORD 

failure  of  recorder  to  note  In  IKM  14. 
index  not  part  of,  836  13,  14. 
RBCORD    OF   MARRIAGB.     See   tit.    Harriiistt. 
RBCORDATIOIf.     See  tit.  Recordliiir  Traasfenk 
after  death  of  grantor,  86S  9. 
as  evidence   of   delivery   of  instrument.  8B8 

68-56. 
olassiflcation    of   instruments   re<iulrlnflr»   Ml 

7,  8. 
common  law  did  not  require^  921  8,  8. 
deposit  in  recorder's  office,  efTect  of,  ASl  6. 
fees  for.    See  tit.  Recorder,  Fees  of. 
Instrument    deemed    recorded    when,    884    4* 

888  8-il. 
fees  of,  non-payment  immaterial,  888. 
map  need  not  be  acknowledged  before,  888  6. 
real    property   must    be    involved    to    entitle 

instrument  to,  881  6. 
what  instruments  to  be  acknowledged  before 

entitled  to,  888. 
RBCORDBR 
authority  of  assignee,  when*  888  7. 
duties  of,  887. 
fee  for  recording  certificate  of  residence  of 

corporation,   884. 
fees  to  be  indorsed  on  Instrument  recorded, 

884. 
hours  for  keeping  office  open,  886  12. 
indorsement  of  time  of  filing  for  record,  886 

16,  16. 
seal  need  not  be  copied  in  the  record,  886  17. 
RBCORDING  TRANSFERS.     See   tit   Recqrda* 


acknowledgment    of    proof    of    instruments. 
See    tit.    AclUMwledgmeiit. 
as  to,  genersilly.  827^  848. 
as  to  what  may  be  recorded,  881. 
acknowledgment      necessary      to      record, 
when,   888.     See   tit.   AeknowIedgmcBt. 
as  to,  generally,  881  2-14. 
certificate  of  residence  of  corporation,  884* 
certified    Instrument    recorded,    when,    888, 
fees  of  recorder  to  be  indorsed,  884. 
judgment    may    be    recorded    without    ac- 
knowledgment, 822. 
letters    patent    may    be    recorded    without 

acknowledgment,  888. 
location  of  mining  claim  recorded  without 

acknowledgment,  888. 
mortgage  to  be  recorded,  884. 
transfer  in   trust  to  be  recorded,  884* 
conveyance  defined,  851. 

conveyances  to  be  recorded,  or  are  void,  848, 
as  to,  generally,  846  2-87. 
effect  of  recordation,  048  8-86. 
constructive  notice,  824,  844  24. 
as  to,  in  general,  824  2-7. 
duration  of  notice,  848  10. 
validity  not  given  to  deed  by,  844  88. 
water-right  appurtenant  passes  by  as  ap- 
purtenant. 844  34. 
Withdrawal    of    deed    after    filing    before 
recordation,  effect  of,  844  35. 


effect  of  want  of  record,  824. 
mode  of  recording.     See  tit.  Record* 
books  of  record,  826. 
deemed  recorded,  when,  888, 

as  to,  generally,  888  2-20. 
duties    of    recorder,   887, 
in  what  office,  886. 
transfer  of  vessels,  887. 
■   recording  certified  copy  of  recorded  Instru- 
ment, 864. 
unlawful  transfers.    See  tit  UAlawfal  Trans- 
fers. 
unrecorded    Instrument    valid    between    the 
parties,  868. 
as  to,  generally,  888  2-16. 

BBCORDS  OF  OORPORATIOM 

evidence  to  prove  what,  887* 
how  kept,  887. 
inspection  of,  888  8-16. 

other  records  to  t>e  kept  by  certain  corpora- 
tions, 888. 
Stock  and  transfer  book,  Sta  16. 
subscription,  888  17. 
to  contain  what,  887. 

RBCOVERY  BACK  OF  MONBT  PAID     . 
as  to.  1817  95-128. 
duress,  criterion  of,  1817  100-116. 
allegations  as  to  amount,  1318  115. 
excessive  amount   received   from   proceeds 
of  sale,  1818  106. 
.       failure  of  consideration,  1818  107-109. 

judgment    reversed    after    payment,    1818 

118,  119. 
mistake  of  fact  in  making  payment,  1818 

110,  111. 
on  payment  of  altered  check,  1818  112-114. 
payment  under  protest,  object  of,  1818  116, 
117. 
involuntary    payment,    as    to    rights    under, 

1817  96-128. 
of    purchase    money    for    land,    when,    1488 

94-131. 
voluntary  payment 

cannot    be    recovered    back,    when,    1918 
120-128. 

RBDBMPTION.      See   tits.   Mortgage   Foreclos- 
ures |  Tax  Sales. 

by  Junior  mortgager,  effect  of,  1214  80. 
by  payment,  1218  10. 
contract  In  restraint  to,  void,  1887. 
from  foreclosure 

as  to,  8080,  2068. 

right  to  redeem  pledge,  2037, 
of  franchise,  402. 

from  execution  sale  of,  408. 

from  lien,  8008-8007. 
money    paid    to    sheriff    may    be    recovered, 

when,  1818  17. 
right    of   under   mortgage    foreclosure,    1887 
6-16. 

RB-BIfTRY 

right  of  can  be  transferred,  888. 
transfer  of  right   to,  868. 
when  and  how  to  be  made,  688. 

REFBRBB 

in  action  for  divorce,  168. 

RBFORMATION.      See    tits.    CoiitractS|    Deeds| 
Married    TVomen. 

Of  contract.     See  tit.   Contracts. 
of   married   woman's  deed   decreed,   814  146, 
146. 
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REFORMATION  (continued), 
presumption  as  to  intent, 
rules  for,  2240. 
specific  performance  of  after,  2240. 

RBFUSAU      See    tits.    DlTorcei    HosbaBd 
Wife. 

of  marriage  rights,  145  3-6. 
of  sexual  intercourse,  145  4-9. 

complaint  averring  persistency  of  refiiMiU 
14«  10. 

findings  as  to,  14«  11. 

RB6ISTRATI01V.     See  tit.  Recordation. 


RBIilGIOUSy      80CIAI<y     AlfO      BBIfBTOUElIT 
CORPORATIONS.     See   tit.   CoivorattoBa. 

additional  facta,  articles  to  set  out,  561. 
amount  of  real  estate  that  may  be  owned  by» 


RBGISTRY.     See   tit    Ships  aad   flhlpplni;. 

of  ship  for  voyage,  7IKS. 

RBIMRUR8BHENT.  See  Ut  Fravdliileat  Tri 
fera* 

RBINSURANCB.     See  tit.  Insnmneei 

RBLATION 

doctrine   of  as   applied   to   appropriation   of 
waters,  1161. 

RBIiATIONSHIP 

degrees  of,  how  computed,  1128,  1124. 
half-blood.     See  tit.  Half-blood, 
as  to  right  to  succeed,  1125. 

husband  and  wife,  cannot  Impair,  288. 
succession,  through  illegitimate,  1128. 

RBIiATIVES 

alien,  succession  by,  1188. 

legacies    to,    when    chargeable    with    debti^ 

1097. 
to  protect  child  from  personal  abuse,  282> 

RBLBA8B 

admission     of    genuineness     and    execution. 

1280  2. 
claims  which  are  not  affected  by,  1280. 
consideration  for,  1280  4-6. 
creditor,  how  made  by,  1280. 
delivery  of  in  escrow,  1260  7. 
debtor,  by  substitution  of,  1257. 
formal  only  within  section,  1260  8. 
frcvn  original  obligation  necessary  In  nova* 

tlon.  1258  17-19. 
obligation  extinguished  by,  1260k 

as  to,  generally,  1260  2-10. 
of  fntoro  Interest 

as  to,  660. 

extent  of,  generally,  1260. 
of  guardian  by  ward,  280. 
of  Joint  debtors,  1261. 

extinguishes   obligation,   1260. 
of  one  of  several  Joint  debtors,  effect  of,  1261* 

qualified  release,  rule  as  to,  1261  8. 

rule  prior  to  the  adoption  of  the  code,  1261 
9,  10. 
operates  as  grant,  when,  854  38-36. 
parol  evidence,  delivery  of  release  in,  1260  7. 

to  explain  possession  of,  1260  9. 
part  payment  does  not  operate  as,  1260  10. 

RBLiIEF.      See   tits.   Damacesi   Dlvoreei  Bqnl- 
table   Rcllcff   Nvlsancc. 

in  case  of  forfeiture,  2172. 

preventive.     See  tit.  Preventive  Relief. 

species  of  relief,  2172. 

specific    and    preventive.      See    tits.   Speclflo 

Relief  and    Preventive   Relief. 
what   granted   in   divorce.   162. 

ilBLIGIOUS    BBLIBF.      See    tit.    Wills. 
as  affecting  capacity  to  make  will,  1008  188. 


friendly,  etc.,  societies,  568. 
land    acquired    by    before     incorporation, 
568  8. 
annual   report   to   be   made   and  verified   by 

directors,  568. 
articles  of  incorporation  must  be  subscribed 

and  acknowledged,  561  2,  562  2. 
burial  plots  in  grounds  of  may  bo  sold,  how. 


by-laws.     See  tit.  By-laws. 
as  to,  generally,  564»  565  1-7. 
expulsion  and  suspension  of  members, 
14-44. 
consolidation  of  debts,  671* 
new  articles  to  be  filed,  571* 
public  notice  given,  571. 
constitution  and  by-laws,  565  8-18. 
expulsion  of  msmbers,  566  14-44. 
friendly,  etc.,  societies,  amount  of  land  may 

hold,  568. 
may  bond  real  property,  568. 
may  mortgrage  real  property,  568, 
may  provide,  what,  564. 
may  sell  real  property,  568. 
member    cannot    transfer    his    membership, 

567. 
members   admitted  after  corporation,  567. 
nature  and  effect  of  articles,  562  8,  4. 
notice  by  publication  for  leave  to  sell  mort- 
gage, etc,  563. 
number  of  directors,  561* 
religious    society    may    become    corporation 
sole,   667. 
articles  of  incorporation,  to  set  forth  what, 

668. 
certain  limitations  do  not  apply, 
continuation   of   corporation   sole, 
corporate  attributes  not  necessary,  568  2. 
powers  of,  568; 
tenure  of  land,  568  4,  6. 
religious  society  may  elect  directors  and  in- 
corporate, 668. 
by-laws,    enactment,    repeal,    and    amend- 
ment, 570. 
certificate  of  incorporation  to  bo  filed, 
convention,  etc.,   to  elect  directors, 
corporation  distinct  from  an  ecclesiastical 

body,  569  2. 
directors,   election  of,  570. 
division    of   church,    disposition    of    funds, 

570  4. 
ecclesiastical  control  of  property,  670  S. 
limitations  which  do  not  apply  to,  570. 
name,    purpose,   and   term   of   corporation, 

570. 
property  in  trust  for  the  society,  568i. 
signature  by  secretary  and  president,  076^ 

RBLINI^UISHMBNT 

of  control  over  minor,  49  6,  7. 

of  custody  and  services  of  child,  26Sb 

RBHAINDBR 

as  to  construction  of,  690. 
contingent,  690. 

on  prior  remainder  In  fee,  688L 
created,  when  is,  688. 

death    of   devisee   before   testator,    effoct   of 
1086. 
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REMAINDER   (continued), 
definition  of,  1187. 
for  life  upon  term,  CM. 
on  term  of  years,  680. 
owner,  riffbt  to  sue  for  injury  to  Inheritance* 

707. 
successive,  estate  upon,  for  life,  OSSw 
validity  of,  686. 
what  title  vests  under,  CM. 
when  created,  688. 

RBMAnrDERMAN 

Interest  of  not  affected  by  death  of  devisee 

or  legratee  before  testator,  1086. 
may  have  receiver  appointed,  when,  705  11. 

RlfiMAINDBRS    AND    REVERSIONS.      See    tit 
Reversions  and  Remalndem. 

as  to,  661  16-28. 

certain  remainders  are  valid,  68S. 

constructions  of  certain  remainders,  600. 

contingent    remainder   in   fee,   688. 

continerent  remainder  on  a  term  of  years,  680^ 

effect  of  power  of  appointment,  600. 

heirs  of  tenant  for  life  take  as  purchasers, 

when,  600. 
limitation  of  successive  estates  for  life.  680. 
of  estate  of  wife,  who  succeeds  to,  1118  S5. 
remainder,  contingrent  in  fee,  688. 

future   and   contingent   estates,    how    ero- 
ated,  688. 

for  life,  600.  -    !  -  *    - 

upon  a  contingency,  600. 

upon  estates  for  life  of  third  persons,  680. 
remedy  for  injury  done  to   the  inheritance, 
707. 

REMAINS  OF  DECEASED  PERSONS.     See  tit 
Property   (corpse), 
disposition  of  determined  by  will,  1015  0. 

REMEDIES.      See    tit.    Preventive  Relief. 

aerainst  married  woman,  900  96,  97. 
for  infringement  of  trade-mark,  800  110-207. 
specific  performance  decreed,   when,  900  98t 
99. 

REBTTS  AND  REVERSIONS 

as  to,  generally,  706  2-10. 
rights  of  grantees  of,  706. 

RENTS,  ISSUES,  AND  PROFITS 

abandonment  of  lease  without  lawful  eauso^ 

1001  1,  8. 
acceptance  of  rent,  renewal  of  lease,  when, 

1587. 
accrual  of  right  to,  1501  4-10. 
as  to  when  payable,   1500. 
covenant  to  pay,  1908. 

dependent  on  life,  as  to  collection  of,  707. 
express  trust  to  receive,  760. 
forfeiture,  by  letting  part  of  room,  1601. 
from  land  pledged,  taken  when,  1996  46. 
grant  of,  807. 

right  to  recover  for,  706. 
of  separate  property,  985  168-177. 
payment  of 

rem<;dles  by  assignees  of,  706,  707* 
for  recovery  of,  706. 
servitude.     See  tit.   Servitude. 
term  of,  indicated  by  rent,  1587. 
to  be  made,  when,  1600.  ' 

treble  rent  for  holding  over,  9100. 
trust  to  receive,  express,  760. 
under  lease  for  life,  707.         « 
when  payable,  1600. 


RENTS,  REVERSIONS,  AND  REMAINDERS 

apportionment  of,  807. 

as  to,  807. 

loase   cannot   be   verified   by   secret   assign- 
ment. 886  4. 

mortgagee   cannot   demand   until    possession 
taken,  808  7,  8. 

mortgager  cannot  make  lease  that  will  bind 
mortgagee,  888  5,  6. 

owner  of  reversion  entitled  to  what,  888,  0. 

payment  of  rent  after  Judicial  sale,  888  10. 
In  advance,  808  18. 
to  original  landlord,  886  11,  12. 

rents  may   be  granted  away,   reserving  the 
reversion,  888  17. 

tenant  is  not  chargeable  with   constructive 
notice    that   rents    have   been    assigned, 
808  18. 
REPAIR 

borrower  to  make,  when,  1546. 

by  hirer  of  personal  property.    See  tit.  Hlr- 

las. 

at  expense  of  letter,  1001* 

when  to  make,  1676. 
by  life  tenant,  700  6. 

coterminous  owners  to  repair  fences,  790. 
landlord  to  repair,  when,  1589. 
letter  of  personal  property,  to  repair,  1001« 


coterminous,  to  repair  fences,  790. 
of  estate  for  life,  to  make,  710. 
of  ship  for  voyage  to  make,  704. 
shipmaster  may,  1898. 
tenant 

at  expense  of  landlord,  when,  1586. 
for  life  to  repair  fences,  718. 
REPAYMENT 

of  loan,  in  current  money,  1551* 
REPEAIi 

by  Implication  not  favored  by  law,  98  11-18. 
construction  of  statute  relating  to,  98  2-6. 
effect  of,  98. 

enabling  both  statutes  to  havo  effect,  90 
14-18. 
of  law,  effect  of  on  corporations,  800  8-12. 
subsequent    statutes    repugnant    to    existing 
laws,  effect  of,  80  22-25. 
REPEAL.   OF   REPEALING   ACT 

effect  of,  90  19,  20. 
REPLEVIN.     See  tit.   Claim  and  Delivery. 
lies  not  to  recover  property  in  which  plain- 
tiff has  no  title,  008  47. 
REPLICATION 

evidence  of  payment     See  tit.  Payment. 
unnecessary  to  answer  alleged  payment,  1915 
47-50. 
REPORT.     See  tit.  LlbeL 

of  oflAcial  proceedings,  privileged,  100  108. 
REPURLICATION.     See  tits.  Codicil |  TVllI. 
Of  codicil  executed  by  married  woman,  1047 
18,  14. 

REPUGNANCE.    See  tit  Interpretation  of  Con- 
tracta. 

in  contract,  as  to,  1804. 
REPUGNANCE    RETWEEN    STATUTES.      See 
tit.   Statutes,  Interpretation. 

effect   of,  80   22-25. 
RESCISSION.     See  tit  Contracts, 
by  buyer 

at  auction,  when,  1617. 

if  seller  refuses  inspection,  1514. 

on  breach  of  warranty,  1614. 
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RESCISSION   (continued). 

by  vendor  is  permissible,  when,  1484  182-1S4. 
consent  not  free,  may  be  made,  laro, 
contract.     See  tit.  Reactosloa  of  Contrscta* 
in  what   cases  allowed,  1441* 
when  adjudgred,  2241i,    - 
where  consent  not  free,  ^270. 
equity  must  be  done  by  party,  2261* 
•xtlniTuishes  contract,  1441« 
ffrounds  for,  S241. 
how  effected,  1443. 
Infant's  contract  of,  48* 
laanraAce 

for  concealment^  1800,  1809, 

for  false  representations  in  material  man* 

ner,  1S04. 
when  to  be  exercised,  ljB09» 
lunatic*8  contract,  64. 
mistake  for,  when,  2240. 
novation.     See  tit.  •  If eTatlea* 
obligations,  of  alteration  of,  effeet*  lon*   ^ 
of  insurance  contract,  1805. 
of   ratification   of  a^enVe  act,   1700. 
of  sale,  for  non-payn;ient  of  price,  1408» 
person  without  understandlnsr,  M» 
ratification,  aa  to,  1706. 
requirements  on  judsrment  of,  2251« 
risk,  increapinsr  by  alteration,  1007. 
•toppase   in   transitu.     See  tit   Otoppasv  la 

Traasltii* 
valuation,  fraudulent  for,  lOSB. 
violation  of  warranty,  lOOS. 
when  assignee  of  mortgrage  not  entitled  to» 
218  147. 
RESCISSION    OF   COIVTRACT 

as  to  when  may  be  changed,  2241. 

consent  of  parties  necessary,  when,  2242  14:. 

court    may    require   party   rescinding   to   do 

equity,  2251. 
decreed  or  denied,  when,  2247  111-140. 
election  of  vendor  to  rescind,  2245  74-81. 
for  fraud,  224S  30-^5.  > 

for   misrepresentation,  2242  39-69. 
for  mistake,  2240  69,  2240. 
for  undue  influence.  2240  71,  72. 
ground  of,  2248  24-72. 
In  general,  2242  2-23. 
lease   for   inadequate   consideration   will  be^ 

when.  2248  36-88. 
nature  of,  2242  16-22. 
proposal  to  rescind,  effect  of,  2244  61-68. 
relief  ■  granted*,  when,  2243  30-85. 
rights  of  parties,  2240  73-102. 
tender  of  performance,  2240. 
waiver  of  right  of,  2248  23. 

RESBRVIB    FUIfD.      See    tits.    lasiirfuice    Cor^ 
poratioBSi   Savlnge  Baake. 

RESSIPBNCB:.      see    tits.    HnslMUid    aad    Wtfef 
Minors  I   Parent  aad   Child. 

necessary  to  filing  declaration  of  homestead, 
008  25. 
both  spouses  must  occupy  premises,  080  26. 
business   conducted  on   homestead,  000   27. 
of  minor  child,  parent  may  determine,  260. 
RESIDUARY   CLAUSR.     See  tit.  WUlJi. 

as   to,  1078,  1070. 
RBSIDUE 

on  remainder,  880. 
bequest  of.  1020. 
devise  of,  1078. 
RBS  JUDICATA 

Judgment  of,  annulment  of  marriage  Is,  184. 


RB80LUTI01V     TO     BEACADAMIZB.       See     tit. 
Constmctlve  Notice, 

notice  by,  27  101. 

RBSFONDE^AT    SUPBRIOR.      See    tits.    Master 
and  Servant!  NegUarence. 
rule  of,  1810  28-25. 

RBSPONDEIfTIA.      See    Uts.    Bottomryf    Shipa 

aadi  Shipping. 
by  master,  2000. 
by  owner,  2000. 
definition  of,  2000. 
'  fraudulent  conveyance,  delivery,  2271* 
Interest,  rate  of  on,  2001. 
law  of  mortgages  does  not  affect,  2080;. 
liabilUy  under,  2000  4,  5. 
master's,  2000. 

duty  and  right,  2000  10-12. 

in  foreign  port,  2000  8,  9. 
obligation  of  ship-owner,  2001« 
owner 

by,  2000. 

obligations  to  repay*  2001« 
rate  of  interest^  2001. 
subject  to  law  of  liens,  1000. 
utter  loss  of  ship  within  meanlnflr  of,  2000  6. 
when  made,  2000  7. 

RBSTORATIOlf.      See   tit.   Fledge. 
o€-  property  pledged,  effect  of,  201S. 

RBSTRAUfT  OF  MARRIAGB 
void,  when,  007»  1440. 

RBSTRAUfT   OF  TRADE;.     See   tit   Contracts. 

contracts  not  void,  1431. 

RRSTRAIIfT  ON  ALIRNATIOM 
as  to,  800. 

conditions  which  are,  060  1-22. 

which  are  not,  870  23-38. 
creation  of  trust,  valid,  671  89-45. 
future  interests,  suspending  power  of,  void. 

677. 
how  long  alienation ,  may  be  suspended,  671« 
672  1-16. 
application  of  the  rule,  678  17-28. 
charitable  uses  and  trusts,  678  27-59. 
confiict  of  laws,  670  60-68. 
constitution  and  codes,  construction  of  In 
reference  to,  670  69-84. 
.  leases  of  agricultural   lands  for  more  than 
ten  years,  void,  678. 
of  city  lotO'fdr  more  tAan  fifty  years.  voM, 
678, 
suspension  InvaHd,  when,*  676  106-128. 
valid,  when,  670  86-105. 

RBSULTING     TRUSTS.      See     tit.     tTses     and 

doctrine  of  not  applied,  when,  840  15-18. 

RBTBIfTION    AND    ACCBPTIIfG   BBNBFITa 
effect  of,  1321  17-20. 

RETROACTIVB.     See  tlL  Statutes. 

code  is  not,  8. 

as  to  wills,  1010. 
statute  not,  114  19. 

RSnTROACTITB   EFFECT 

of  codes  and  statutes,  8  12-14.  O  15-18. 

REVERSIONS.     See  tlL  Rents,  ReveraloiM,  sad 
Rentalndera. 

REVERSIONS    AND    REMAlBrDERS.      See    UL 
Remainders  and  Reversl4 

remainder,  what  is, 
reversion,  what  Is, 
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REVISION   OF  CONTRACTS 

as  to  when  may  be  revised, 
-    •nforcement  of  revi^A  eontract, 
evidence  on  action  for,  2288  69-81. 

declaration   of   ffrantor   adntlselble,    when. 


parol  evidence,  rule  as  to  admissibility  «f, 
2289  75. 
efzceptions  to  rule,  2288  76-80.         -  ' 

rules  as  to  sufSciency  of,  2289  14. 
in   greneral,  2285.  1-22.  r 

intention  of  parties,  presumption  as  to.  2289. 
interest  of  parties  several.  222|6  28-56.  ^ 

presumption  as  to  intention  Qf  parties,  2289^ 
principles  of  revision,  2240* 
remedies  pleadinar  and  practioe,  2988  57-6ft( 
RKVOCATION.     See    tits.    Coatraetf  Wills* 
antecedent  will,  not  revived  by,  1048. 
by  marrlaere  and  birth  of  Issue*  1046  1-16* 
by  subsequent  will,  1043. 
conveyance  not  a  revocation,  when.  1048*.   . 
evidence  of,  1042.. 
is  a  revocation,  when,  1049. 
mortgraee  not  a,  1048. 
of  codicils,  1050.    See  tit  CodlciL 
of  condonation,  166. 
of  consent  to  separation,  148. 
of  continuing^  gruaranty,  1967* 
of  duplicate  will.  10^ 
of  sift  in  view  of  death,  9l9u 
of  Joint  will,  1020  15. 
of  power  of  attorney,  9S2.  ^ 

of  proposal  to  contract,  1819* 
of  subscription,  1817  26,  29. 
of  trust.  1779. 

revival  of  former  will,  when,  1044  9-21* 
sale  not.  when,  1048. 

RKWARp       ....  •        .. 

acceptance,  criterion  of,  1819  7-10. 
flnder  of  property  entitled  to.  what.  pUMS, 
offer  of,  as  to,  1310  4-14. 

<  performance  of .  ser.ylce  in,  reliance  on.  1810 
11-14. 
RIDING  ON  PLATFORM.     See  tits.  Ifesllseai^f 
Street-Car  RoUways. 
object  and  effect  of  statute  against,  478  3. 
waiver  of  netice  against,  478  16>  480  20.  21. 
RlfSHT 

to  use  force,  104. 

RIGHT  or  ITAT  :        '  t 

agreement    to     give,     speciflcally     enforced. 

2282  25. 
condemnation  of  by  city,  680  81-83. 
convenience  does  not  confer,  696  84,  35. 
conveyance   of,  696  86-88. 
Are  companies  runningr  to  fire  to  have,  489k 
in  greneral.  694,  696. 
in  gross.  697  89. 
obstruction  to,  697  48,  44. 
selection  of  by  railroad,  468. 

restrictions  on   street  railwajrs,  499.    • 
telegraph  and  telephone  companies,  right  of^ 

S21.  •« 

"way  of  necessity,"  697  48,  49. 
RIGHTS  AND  RE3MRDIS39 

of  wife,  200  100-106. 
RIGHTS    OF   CITIZENS   IN   PLACES   OF  PITB- 
Lie    ACCOMMODATION    OR   AMVSBMENT 
as  to.  108. 

damages  recoverable  for  violation  of,  196. 
wrongful  refusal  to  admit  to,  108. 
damages  recoverable  for,  108. 


RIGHTS  OF  OWNERS 

to  Income  of  property,  681. 
^    to  iner^se  of  property,  681* 

RIPARIAN  PROPRIESTOR 

may  take  water  in  stream,  when,  1143  87-89. 
"  rights  of.  7lil  48. 

RISK  OF  BJI|PLOY[MENT.     See  tii  Master  Mid 
Servant. 

not  assumed  by  employee,  when.  1624  1^.  16. 

ROAD  AND  RIGHT  OF  WAY 

.>i#iPB.iirteniM>^ -wheP*^629  84. 

ROADS 

for  horseless -Tehicles,. franchise* to' coBstruct, 

6ia 

telegraph  and  i^ephone  companite  may  use, 
621. 

ROOMERS    AND    LODGERS.      See    tit    Home- 
stead. 

keeping    of    does     not     destroy    homestead 
.^  character  of  prot>erty.  960  46. 

ROOMS,     bee   tit.   Landlord  and  Tenant. 

letting  parts  bf  forbidden.  1601. 

RULE 

not  contained   1a  forms  because  consistent* 
80   21. 

HVIiB  pr  SHELLEY'S  CASE 
as  to.  1080  2-6. 

RULES  OF  CONSTRUCTION    - 
as  to.  4  2-14.  5  2-6.  6  7t27,  7. 

RULES   OF  NAVIGATION.     See  tit  Sblps  and 
Shipping. 

as  to,  generally,  798  1-9. 
both  parties  beln?  In  fault,  789'  15-26. 
breach  of  rules,  effect  of  .In  collision.  797* 
collisions,  796. 

evidently  result  of.  error,  799  16. 

from  breach  of  rules.  797* 

wilful  default,  797. 
damages  recoverable  in  case  of  collision,  799 

20-29.  '    ■     . 

evidence  and  burden  of  proofs  799  80-84. 
evidence  of  negligence  in  case  of  collision, 

800  83,  84. 
inevitable  accidents,  798  10-14.' 
loss,  how  apportioned,  797. 

SAFE  PLACE  TO  RtDE.     fiee  tits.  Railroads| 
Street  Railroads. 

must  be  furnished  passengers,  478  14. 

SALE 

agreement  of  parties  essential,  1466  6. 
'  agreement  of  sale,  as  to,  1471. 
call  privilege,  1471  3. 
crop  returnable  from  seed  furnished,  1472 

7-9. 
In  general,  1471  2-37. 
offer  and  acceptance,  as  to,  generally,  1472 

12-31. 
option,  1473  82-87. 
agreement  to  sell  and  buy,  1478. 

what  may  be  the  sul>ject  of  the  ^contract, 
1474. 
agreement  to  sell  real   property,  1474* 

as  to,  generally,  1476-1490. 
as  to  sale,  generally,  1468,  1466  2-56. 
assignment  by  seller  of  contract,  1466  7* 

by  auction,  as  to,  1816. 

auctioneer's   memorandum   of  sale,   1818. 

by  bidding,  1817. 

common-law  covenants  re<iu\reA,  1490. 


SALE  (oontlntied). 

contract  to  manufacture,  148S. 

to  sell  personal  property.     See  tit.  Per- 

■OMal  Property. 
to  sell  real  property,  14M. 
rlffhts  of  buyer  upon  sale  without  reserveb 

under  written  condition,  IBIT* 
when  complete,  1616. 
withdrawal  of  bid,  161«. 
definition  of.  1467  14. 
distinction    between    various    oontraotfl    of, 

14er  16-87. 
essentials  of  a  valid.  1468  St. 
•▼idence  of,  1468  89-41. 
eztlnffuishes  Hen,  3009  2-18. 
form  of  covenants,  1481. 
implied,  when,  1468  42. 
Intention    of    parties    derivable,    how,    1460 

48-46. 
Interpretation  of  contract  of,  1466  10-18. 
of  provisions  for  domestic  use,  1510. 
on  sale  of  ffood-wlll,  1S11« 
upon  Judicial  sale,  1611* 
payment,  as  to,  1460  48. 

possession  of  property,  as  to,  1460  49,  66,  66. 
price,  essential.  1460  60-68. 
purchase  money,  recovery  back,  1480  94-181. 
rlshts  and  obligations  of  the  buyer 
price  to  be  paid,  when,  1S12. 
as  to,  ffenerally,  IBIO  2-89. 
riflrht  in  case  of  breach  of  warranty,  1614> 

as  to,  generally,  1614  2-27. 
rigrht  to  Inspect.  1614. 
rlgrhts  and  obligrations  of  the  seller 
before  delivery,  140S. 
when  seller  must  act  as  depositary,  1408. 
as  to,  generally,  1404  1-47. 
delivery  on  demand,  1406. 
as  to.  irenerally,  1407  2-69. 
buyer's  directions  as  to  manner  of  send* 

inff  thins  purchased.  IBOl. 
•xpense  of  transportation,  1801« 
notice  as  to  delivery,  ISOl. 
where  made,  1500. 
within  reasonable  hours,  ISOS. 
subject  of  sale,  what  is,  1470. 

as  to,  grenerally,  1470  2-12. 
title  of  vendor,  as  to,  1486  148-201. 
transfer  by.     See  tit.  TrnDsfer. 
warranty.     See  tit.  Warraaty. 
as  to,  generally,  1S02. 
manufacturer's    warranty    aflralnst    latent 

defects,  1507. 
merchandise   not  in   existence,   1006. 
no   implied   warranty,   when,   1604. 
on  sale  by  written  instrument,  1600. 
thing:    bouffht    for    a    particular    purpose^ 

1607. 
warranty  on  sale  by  sample,  1606. 
where  seller  knows  buyer  relies  on  state* 

ments.  1606.  ^ 
Where  thins  cannot  be  examined  by  buyer* 
1608. 

8A1.B  AlfB  AGREEMElfT  TO  SBLIi 

distinction  between,  fKIO  7. 

SAIiVAOB.     See  tit  Service  Wltkovt  Batploy^ 


8AMPLB 

sale  by,  1644. 

8ATISFACTI01V.    See  tit  Aeeor«  ■»«  Sattofkie- 

tlOB. 

of  Judgment  against  corporations,  400» 

asalnst  homestead.  067. 
of  legacies  and  gifts.  1104. 
of  recorded  mortgage,  9084,  aoss;. 

by   foreign   administrators   and   executors. 
See  tit.  Mortsase. 
penalty  for  refusing.  8038* 
what  operates  as,  1866. 

SAVINGS  AlfD  LOAH  ASSOCIATIONS.  See 
tits.  CorporatloDBi  BwUdlac  tmd  Lo«m  A«- 
•oelatloMs. 

power  to  purchase  under  mortgage,  880  58. 
SAVINGS  AND  LOAN  CORPORATIONS 

amount  of  capital  stock  required,  648. 
to  be  paid  in,  648. 
to  be  subscribed.  648. 

biennial    report   of   unclaimed   deposits.   644. 

cannot  purchase,  hold,  or  convey  bonds,  se- 
curities, etc.,  640. 

cannot  purchase,  hold,  or  convey  real  estate 
other  than  that  specifically  allowed.  640. 

cannot  purchase,  own,  or  sell  personal  prop- 
erty except  that  required  for  its  busi- 
ness, 640. 

capital  actually  paid  up  must  be  published, 
644. 

capital  stock,  rights  and  privileges  thereof. 


certificate  of  deposit  transferable  may  be 
issued  by,  641. 

*'create  debts,"  definition  of,  648. 

directors  may  not  contract  any  debt  or  lia- 
bility against  corporation,  680. 

dlss<nution,  disposition  of  reserve  fund  on, 
648. 

distinction  between  savings  bank  and  ordi- 
nary bank,  688  0-8. 

dividends,  from  what  to  be  declared.  880  f. 
to  be  made  from  surplus  funds.  644. 

escheat  of  lands  held  by.  640  3. 

Interest  on  deposits  fixed  by  contract,  630 
0-8. 

Investment  of  funds.  688  10.  11. 

liability,  none  to  be  contracted  except  for 
deposits,  688. 

may  loan  money,  on  what  terms  and  how* 


as  to.  1648. 

priority  of  lien  for.  2080. 

who  entitled  to.  1646,  1084* 


for  how  long  a  time  a  loan  may  run,  687« 
to  whom  loan  may  be  made,  687. 
methods  of  business,  688  12. 
name  of  corporation.  638  IS. 
pass-book  not  negotiable.  688. 
prohibition  of  directors  and  officers.  64& 
property  which  may  be  owned  by,  640. 
lot  and  building  in  which  business  Is  car* 

rled  on,  640. 
ouch     as     may     have     been     mortgaged, 
pledged,  or  conveyed  to  it  in  trust,  640. 
ouch  as  may  have  been  purchased  at  sales 
under  pledge,  etc..  640. 
publication  of  paid-up  capital  stock,  644. 
report  of  unclaimed  deposits,  644. 
reserve   fund   for   payment   of   losses   to   bo 
provided.  641. 
corporations  without  capital,  as  to,  642. 
excess  of  reserve  fund,  disposition  on  dlo* 
solution,  642. 
restrictions  on,  648. 
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SAVINGS  AND  LOAN   CORPORATIONS    (con- 
tinued), 
stock  may  be  owned  and   held  by   married 

women  and  minors,  541. 
true  names  of  persons  ensaffed  in  must  bo 
shown,  648. 
penalty  for  violation,  544. 
trustee,  savings  bank  Is,  BS8  9. 
unclaimed  deposits,  report  of,  544. 
vacancy  in  office,  what  creates,  S42. 
within  what  time  remaining  stock  to  be  paid 
In.  648. 

SAVINGS  BANKS.     Soe  tit.  Savlnvs  aaS  liOaa 
CorporatloBa* 

surviving  spouse's  rlgrht  to  deposit  in,  649. 

SCHOOIi  COHMITTBB.     See  tit  SUuidiai. 

complaint  to  prlvlleired,  M  19. 

SCIBNTER.     See  tits.  ABlnal%  Vtdoosi  Negpll- 
ipence. 
necessity  for  notice  to  owner,  14B8  41-49. 

8BAL 

abolished,  1878. 
affixed,  how,  187S. 

need  not  be  copied  upon  record,  996  17. 
officer  must  affix  to  acknowledsment,  888. 
of  recordation,  836  19. 
on  policy  of  insurance,  414  IS. 
provision   abollshlnff   effect   on   Instruments* 
1876. 
corporate  seal.     See  tit.  Corporate  SeaL 
to  protest,  when  required,  2164  5. 

8BALED   INSTRVMBNT 

distinction     between     sealed    and    unsealed 
abolished.  821. 

SBAMBN.     See  Utfl.  Mates  sad  8eamcB|  Sldp- 
master. 
Hen  of,  2088. 

SBAMBN'S  'WAOBS 
as  to,  1644. 

8BAT  IN  CHURCH 

riffht  to  is  A  servitude, 

9BAWORTHINB8S 

of  ship,  what  constitutes, 

8BCRBT  80CIBTT  OR  ORDBB 

not  insurance  company.  427* 
what  constitutes,  461. 

SBCRBTARY   OF   8TATB 

certificate  of  incorporation,  prerequisites  for, 
806. 
When  must  Issue,  887. 
continuance  of  corporation*  proceedinirs  for. 


8BCTION 

as  used  In  code  refers  to,  what,  14> 

8BDUCTION.     See  tit  Daaiasrcs. 

by  sixteen-year-old-boy,  118  4. 
damages  for,  2106. 
in  ffeneral,  168. 

parent    in    loco    may    maintain    action    for, 
258  20. 

SBIZIN.    See  tits.  CoTeaaat  of  Seisin  i  litvery  of 

Selain. 
8BI«F-DBFBNSB 

as  to  ris:ht  of,  66. 

8BMINARY.     See  tit  Oolleccs  amd  8emlAaries. 

8BFARATB    PROPBRTT.      See    tltS.    Hvsten6 
and  Wlfei  Harried  'Woaien. 

may  be  selected  as  homestead,  868  17,  It. 
rents,  issues,  and  profits  of,  288  168-172. 


8BPARATB    PROPBRTT    OF   HU8RAND.      See 
tit.  Husband  and  Wife. 
as  to,  218. 

as  to  what  constitutes,  219  8-16. 
conveyance  of  by  husband,  218  16-87. 

to  wife  valid,  219  21-87. 
In  ffeneral,  219. 

mortffaees  of  by  husband,  219  20. 
not  liable  for  debfs  of  wife  contracted  be- 
fore marriage,  242. 
wife's  rlffht  in  and  control  over,  221  88-46. 

8BPARATB    PROPBRTY   OF   I^ITIFB.      See    tit. 
HnnbaBd  and  Wife, 
as  to,  208. 

as  to  what  constitutes,  216  11-41. 
constitutional  oriffin  and  protection,  216  6-10. 
conveyance   of  wife's   separate   property   by 
husband,  216  116-184. 
under  constitution  and  code,  212  48-65. 
Joinder  of  nusband  and  wife  under  act  of 
1860,  218  66-78. 
flUnff  of,  288,  240. 
husband's    power    to    manase,    control,    and 

convey,  216  115-184. 
In  general,  216  2-6. 
inventory  of,  288. 
management  of  wife's  separate  property  by 

husband,  216  116-184. 
mortgages  of,  214  79-101. 
not  liable  for  husband's  debts,  248  8-7. 
deficiency     Judgment     of     foreclosure     of 

mortgage  charge  upon,  244  17,  18. 
liability  for  her  own  debU,  244  16-17. 
remedies     of     wife     when     her     property 
taken  for,  248  8-14. 
pleading  and  practice  in  action  relating  to, 

217  186-149. 
power  of  attorney,  as  to,  218  108-114. 
remedies  as  to,  217  186-149. 

8BPARATION.     See  tit  Husband  and  Wlfew 

8BRVANT.     See  tit.  Master  and  Servant. 
definition  of,  1786  48. 

sbrtice:. 

ohlld's,  relinquishment  of  by  parent,  263. 
contract  of,  limited  to  two  years,  1628. 
lien  for,  2096. 

limit  of  term  to  two  years,  1628. 
on  foreign  corporation,  as  to,  406. 
8BRVICB  W^ITH  BMPLOYMBNT.     See  Ut  B»- 
ployment. 
compensation,  1640. 
salvage,  1640. 

voluntarily  interfering  with  property,  duties, 
1648. 

8BRVITUDB9.     See  tit  Basements  and  Servl- 


SBTTLBMBNTy    Marriage.     See    tit.    Marriage. 
SBTBRAI^  OWNBR8HIP 

what  is,  684. 
8BXUAJL    INTBRCOUR8B.      See    tits.    Dlvoreei 
Hnsbaad  and  'Wife. 
In  connection  with  extreme  cruelty,  144  48- 
46. 

•«SHARBHOLDBR.'»     See  tit.  Corporatioaa. 

Who  is,  in  corporation,  808  16,  811  10. 
SHBBP-KILLING  DOG8. 
as  to,  2106. 

8HBRIFF 

exempt  from  the  penalty  of  exemplary  dam- 
ages, when,  2180  82. 
lien  of  on  levy  of  writ. 
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IHBRIFF^  CEBTIFIOATB  OF  8AI1B 

must  be  acknowledired  to  be  recordedp  MS  8. 
SHERIFF'S  DBED 

conveys  what  Interest,  87S  17. 
SHERIFF'S  SALE 
certificate  of  deemed  to  be  recorded,  when. 

936  8. 
certificate   of   Is   conyeyance   within   record- 

Ingr  act,  OBS  5,  6. 
restrained  by  injunction,   when,  SSHS  74-84. 
SHIPMASTER.     Bee  tit.   Ship's  HaMiffer. 
abandonment    of    ship    terminates    master's 

power,  18SS. 
appointment  of,  1640. 
authority  of,  1S41. 
on  beholf  of  owners  of  carffo,  ISSS. 
to  borrow,  1898. 
to  ransom  ship,  18S5. 
cannot  trade  on  his  own  account,  when,  |IS41« 
care  and  dlUgrence  required  of,  1S41. 
impresslngr  private  stores,  1S41. 
liability  for  acts  of  persons  employed  uppn 
the  ship,  ISSft. 
for  nesllsence  of  pilot*  1S2S.  , 
lien  of,  9090. 

master  as  fireneral  Rgtnt  for  owner,  18BS*    . 
may  abandon  ship,  wtieti,  1S41. 

duties  on  abandonment,  X64t« 
must  be  on  board,  lS4lk, 
must  take  pilot,  when,  ISM. 
personal   liability   for   contracts   conoerplns 

the  ship,  )8SB. 
power  over  passengrers,  lS4Sb 
over  seamen,  1S4D.  > 
to  hypothecate, 

*  to  make  contracts, 

at  foreigrn  port,  1S24  S. 
at  hOnke  port,  .1934'  1«  ^ 

to  sell  carffo,  ISSS,  .       ■  * 

master's  liability  for  .carffo»  when,  I83t^ 
to  sell  ship,  1834. 
SHIP-OWNER 

liability  for  carffo  sold  by  master,  189S. 
SHIPPIIVO  RBCBIFT     « 

construction  notice  .from,  37  102,  108. 
SHIPS.     See  tit.  Ships  and  Shipplas. 
asent's  power  to.  s«U.  JBIO  1., 
at  sea 

mortsase  o^,  904  9. 

sale  of,  forfeits  national  character,  904  1S»* 
lien  on,  3100. 
SHIPS  AND   SHIPPING 
abandonment  of.  ship,  1041« 

terminates   master's   authority,   183S« 
appurtenances,  703. 

average,  adjustment  of  by  master,  1830.  ^ 

bottomry,    ^ee  tit.  Bottomry. 
capital  of  ship,  wages  of  seaman,  1044. 
eavffo 

engagrement  of  by  master,  1838. 
hypothecation  of  by  master.  1834, 
master's  power  to  sell,  1836. 

*  sacriflce  of  for  safety  of  vessel, 
sale  of  by  master,  owner's  rights  of,  1830. 
sale  of  perishabl-e,  1834. ' 
ship's  miahager,  purchase  of  by,  1830. 

certificate,  master's,  they  exerted  themselves 

to  save,  etc.,  1643. 
charter  party.     See   tit   Charter   Party. 

d^fVned,  1003, 

manager  may  enter  into.   1830% 

master   may  enter   Into,  1838. 


charterer  has  insurable  interest, 
collision     from     breach     of    rules.     See     tit. 
Roles  of  NavlsatloM. 
loss  occasioned  by,  apportioned  how,  T97« 
rules  for  avoiding,  798. 
eoatpeBsatlbn 

of  manager,  1686. 

of  seamen.     See  tit  Mates  aad  SeaotcA. 
definition  of  ship,  799  1-22. 
delivery   of  ship   not  necessary   to   validate 

sale  of,  3371. 
deviation    from   voyage.'  See   tit.   Devlatiea. 
domestic  ship,  definition  of,  794. 
"^  equipments,  79S. 
foreign  ship,  what  is,  794. 
foreign  and  domestic  navigation,  794. 
forei^    and    dom^tio    ships,    how    dlstin* 
gulshed,  794. 
-  freightage.    See  tit  Freiirhtagc. 
general  average.     See  tit.   General  Atci 
hirlner.of  ship*  1SS3. 
hypothecating  ship,  master's  power  of. 


impressing  private  stores,  as  tb,  1S41. 
InsuM^oe.     See  ttt  .Hariae  laSurance. 
interest,  on  bottomry  contract,  3085. 
jettison.     See  tit.  Jettlsoa. 
jurisdiction  where  ship  has  several  owners, 
.^..      r794,. 
lB,w8  governing  mate  and  seamen,  1644. 
lipease,  etc.,  of,  ^79S» 
lien 

of  master,  3099. 
r    .  of  seamen^  3090. 

not  lost  by  grant.  1649. 
priority  of  on,  3089. 
'  lorn  by  colliston;  fiLi>portitfniiieMt  of»  797. 
manager.     See   tit.    Ship's   Maaagcr. 
master.     See  tit.   Ship's  Master. 
mate.     See  tit  Mates  aaff  Seaaieii. 
meeting    of    ships,    etc.     See    tit.    Riilcvi    of 

Navlgatloa. 
■tortgage  of 

as  to,  3041,  9068. 
recordation  necessary,  90S8. . 
navigation     of    domestic    and     for4ign    de- 
fined. 794.'' 
■egllgeace 

liability  of  master  fbr,  1^1. 
of  employee,  18feB>' 
'         of  pilot,  1SB6.    '  .  *  . 

neutral   papers.     See   tit.   lasanuaee* 
nuncupative  will.    See  ttt.  Itrilia;^ ^        '  -* 

'of  seamen.-' loss. 
owner 

for  voyage,  liability  of,  794. 
respondentia.     SeH^  lit '  RespettAStttte, 
part  oimiers  - 

as    to    Jurisdiction    in    ooatroverslaa    bO- 

tween,  794. 
as   to   whether  partners,   1839.. 
passengers.     See    tit    Censmien    Oarrlcrs    ef 


master  may 

master's  power  over,  1640. 
perils  of  sea.     See  tit  Perils  of 

as  to  what  are,  1718. 

liability  for.  loss  by,. 1718.' 
pilot,  liability  of  master  for  neglect  of, 

when  master  must  take  on.  1640. 
pllQtage,  1640. 
ransom  of  ship,  master's  ^oWer  as  to,  ii 
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SHIPS  AND  SHIPPING  (oontlnued). 
recordation  of  transfer  of  vessel,  lfl27« 
resristry  of  vessel,  7fl6. 

repairs  of   ship,   master  may  procure,  1II28. 
rules  of  navisration.     See  tit.  Rales  of  Navl- 

VatloB. 
rules   for  passing.    See  tit.  Rules  of  Navl- 

satloM. 
■ale  of  ship,  when  master  may  make,  18S4. 


as  to  in  general,  1640. 
waiver  of  right  of  by  seamen  void,  164S. 
seamen.     See  tit.  Mate*  aad  ScaBieB* 
special  agreement  with,  as  to  validity  oft 
1648. 
soaworthlness.     See      tits.      Insimq^ee      ««4 

Seaworthiness* 
•ereral  owners 
jurisdiction  of  oourt  in  disputes  between* 

794. 
partners,  as  to  whether  are,  18SS. 
•hip 

definition  of,  7S8. 

domestic  and  foreign  dlstingrulshed,  794. 
unseaworthy,  seamen  not  bound  to  go  out 
on,  1S4X. 
shipping,  definition  of.  793. 
shrpwreck,  deposit  in  case  of,  ISSI, 
stowage,  as  to,  1978. 
supplies,  procuring  of  by  master,  183S. 
surety,  rights  of  apparent  principal  to  show  - 

he  la  a,  1974. 
telegraph  cable,  damaging  of  for,  BSS. 
trading    of    on    account,    master    prohibited 

from,  1641. 
transfer  of  Interest  in  ship,  statute  of  frauds 

afiTecting,  998. 
unseaworthy  ship,  seamen  not  required  to  go 

out  on,  1943. 
voyage  and   deviation.     See   tit.   Marino   In- 

■amncc. 
wages  of  seamen.     See  tit.  Mates  and  Soa«  • 


wharfinger.     See    tit.   Warehooseman* 

SHIP'S  MANAGER.     See  tit  Shlpnnstor. 

compensation  of,  1944* 

definition  of,  1944. 

dutiea  of,  1944. 

powers  of,  1944  note.  « 

what  power  he  has,  1899. 

what  power  he  has  not,  18a9L 

signature:,     see  tits.  Contracts!  Markf  Wills. 

as  to  what  constitutes,  14. 
in  indorsement,  2129. 
of  oflAcer  taking  acknowledgment,  989. 
to  will,  as  to,  1029  28-58. 
signing  by  mark,  1021  45-58. 

SIGNS.     See  tit  Trade-Marks  and  Signs. 

trade-mark  not  analogous  to.  809  7. 

9INGinjAR«  includes  plural,  14. 

SINKING   FUND,    establishment   to   pay   rail* 

road  bonds,  482. 

> 

SKILIj.    See  tit.  Carew 

SliANDER 

acts  and  declarations-  in  pursuanoe  of  claim 

of  title,  91.  1^. 
definition  of,  90  2. 

essential  to  maintenance  of  action,  99  8»  $r. 
exemplary  damages  in.  2181  88.  „ 

joint  defendants,  91  15.  16, 


llco 

in  defendant  must  be  shown,  91  lS-14. 
not    Inferred,    when,    101. 

nature  and  object  of  action,  99  4-7. 

pleadings  and  proof,  91  15-19. 

privileged    communication.      See    tit.    Privi- 
leged Publication. 

slander  of  title,  definition  of,  99  S. 

what  is,  99* 
SOCIAIi    A990CIATION.     See     Uts.     Rollglons, 
9o€!Udy  and  Bonevolct  Corporatlona. 

lncoriK>ration  of,  S9I9  979. 

SOCIAL  CORPORATlbN9 

as  to,  895  6.  7. 

SOCIBTIESS     FOR     THIS     FRBHrBNTION     OF 
CRUBLTY  TO  CHILDREN  AND  ANIMALS 

agents  of  authorized  to  act  as  police  officers, 
078. 
badge  to  be  worn,  578. 
may  make  arrests,  678. 
children  who  may  be  arrested  by,  578. 
commitment  of,  674. 
engaged  or  used  in  violation  of  law,  678. 
found  begging  or  gathering  alms,  678. 
found  destitute,  678. 
found  Wandering  and  having  no  home,  678* 

674  2. 
frequenting  company  of  thieves  and  prosti- 
tutes, 678. 
order  of  court  upon  examination,  674. 
parental   and   filial  affection  must   be  re- 
garded, 674  5. 
power  to  institute  proceedings,  574. 
term    of    commitment    and   'dSsoretion    of 

court,  674  8,  6. 
trial  without  Jury,  574  1. 
compensation  from  city  or  county,  578, 

amount  of,  672. 
eomplai%)ts  by  for  violation  of  law,  672. 
fines,  penalties,  and  forfeitures,  679. 
disposition  to  be  made  thereof,  678. 
formation  of,  671. 

magistrate   to   aid   corporation   and   officers, 
572. 
-members  authorised  to  act  as  police  offlcen^ 

578. 
penalty  for  resisting,  678. 
police  to  aid  corporation  and  otilcers,  678. 
power  to  receive  and  dispose  of  property,  578. 
amount  of  property  that  may  be  held,  572. 
pre-existing  corporations  •  organized  for  like 
purpose,  572. 

SOLDIBR.    See  tit.  Wills. 

nuncupative  will  of,  as  to,  1089. 

90LB  CORPORATIONS 

What  are,  294  17-19. 

SOLEMNIZATION     OF    MARRIAGE.       See     Ut 
Marriage. 

by  whom  made,  129. 
form  of ,^  129. 

9PECIFIC     PERFORMANCE.       See     tltS.     Con- 
tract |  Deed. 

Action  to  reform  deed,  when.  2214  2. 
,  against  whom  relief  granted,  2233. 
agreement  to  sell  by  party  having  no  title, 

not,  2288. 
ancient  origin  of,  2214  8. 
between  attorney  and  client,  2219  30-36. 
cases  where  will  be  denied,  2224-2230. 
.  contract  signed  by  one  party  enforceable  by 
other,   2233. 


nrDBX. 


SPECIFIC  PERFORMANCE  (continued), 
contracts  which  cannot  be  enforced  spedfl- 

cally,  2224-lSSO. 
decree  for,  1241  3. 

decreed  where  damagres  inadequate,  2914  6-7« 
devisee  or  legatee,  against,  1048. 
demand  and  tender  necessary,  2218  68-74. 
discretionary  with  court,  2214  8-11. 
distinction  between  different  kinds  of  rem- 
edy, 2222  7. 
distinction  between  real  and  personal  prop* 
erty,  222S. 

as  to,  generally,  222S  1-7. 
effect  of  part  performance,  2217  49-67. 
equity  may  refuse  when*  2214,  12. 
evidence  and  burden  of  proof  on,  2220  94-99. 
forfeiture,  2207. 
in  what  cases  compelled,  2218,  222B  28-48. 

as  to,  in  general,  221S  1-28. 
laches  and  statute  of  limitations  as  affecting, 

2219  76-84.  ^ 

liquidation  of  damages  not  a  bar  to,  2224. 
mutuality,  prerequisite*  2221. 
no    remedy   unless   mutual,   2221,  2222   8-lS, 
21-28. 

both  parties  must  be  capable  of  enforce- 
ment asralnst,  2221  2-S. 

contract  cannot  be   divided   Into   Indepen- 
dent covenants,  2222  6. 

exceptions  to  the  rule,  2822  110-112. 

objections  disfavored,  2222  18. 

oriffinal  lack  of  mutuality,  2822  18,  19. 

what  is  mutuality  of  contract,  2822  18-17. 
of  contract  for  partition,  2216  86. 

for  sale  of  personal  property,  808  48. 

for  transfer  of  stock,  2216  87,  38. 
of  oral  contract  of  insurance,  414  14. 
of  revised  contract,  2240. 
part  performance,  what  is,  and  effect  of,  2217 

49-67. 
parties  to,  2221  100-102. 
penalty,  2224, 

pleading  and  practice  on,  2210  84-98. 
real  estate,  of  contract  to  transfer,  1492. 
reformed  contract   of,   enforced  after,  2840. 
relief  agrainst  parties  claiming  under  person 
bound  to  perform,  2288. 

as  to,  generally,  2288. 
statute  of  limitations  as  affecting,  2210  75-88. 
what  cannot  be  specifically  enforced,  2224. 

as  to,  generally,  2225-2227. 
what   parties   cannot   be   compelled   to   per- 
form, 2228. 

as  to,  generally,  2288  1-88. 
what  parties  cannot  have  in  their  favor, 

as  to,  generally,  2281  1-29. 
when  enforced,  2218,  2215  28-48. 

SPECIFIC  RELIBF 

as   to  generally,  2206. 

as  to,  when  allowed,  2206. 

for  cancelation  of  Instrument.     See  tit. 

eelatf oa  of  iMstmeat. 
forfeiture,  2207. 
for  possession  of  personal  property.    See  tits. 

Claim  aad  DellTeryi    Pera<m«I  Propertri 

PosaessioB  of. 
as  to.  generally,  2111,  2118. 
for    possession    of    real    property.      See    tits. 

BJectmenti    Real    Property,    Aett«a    for 

PossessloM  mi» 
for    rescission    of   contracts.      See    tits. 

tracts;  Rescission  of  Coatraets. 


for  revision  of  contract.    See  tits.  Coatraetsi 

Rerision. 
for  specific  performance  of  obligatlonB.     Sea 

tit.  8pecl8c  Perforauiaeo. 
how  granted,  2206. 
Judgment    for    possession    of    real    proparty. 


as  to,  generally,  2208  1-47. 
Judgment  for  possession  of  title, 
not  allowed  to  enforce  penalty, 
penalty,    not   enforceable   by   Judgment   for. 


preventive  relief,  2207, 

recovery  of  personal  property.  Judgment  for. 

2211,  221X 
support,  right  to  conduct,  as  an 


when  allowed, 

SPEED.     See  tits.  Railroads  |  Street 

of  carriers  for  hire,  1678. 

SPIRITUAIilSM.     See  tit  WUis. 

as  affecting  capacity  to  mako  a  will.   If 
166.  1004  x86. 

SPRING.     See  tit.  Appropriation  of  'Water. 

water   fiowing  from,   appropriation   of,   1148 
76-78. 

STAGE.    See    Ut. 


obligation  of  to  carry  baggage,  1767. 

STAIiUOir,    See  tits.  Liens  f   Other  Ucml 

action  to  enforce  lien,  2101. 

lien  of  person  In  charge  of,  2101« 

must  file  verified  claim,  2101. 
STATE 

islands  belong  to,  when,  847. 

preference  to  be  given  to  by  carrier,  when, 
1700. 

property   may   be   held   by   as   private  pro- 
prietor, 628. 

what  lands  are  property  of,  620, 

STATE     LAIfD 

grant  of  railroad  of,  468. 
wood  and  earth  may  be  taken  from  by  rail- 
road, when,  468. 

STATEMEBTT.    See  tits.  Uhelf  Privllcvcd  Ooni- 
mnnleatloni  Slander. 

of  parties  to  court,  privileged,  88  65-67. 

STATIONS.    See  tit.  Railroads. 
as  to,  474  49-51. 
stations  and  depots,  475  69-65. 

STATUTE.     See  tit.  ConstmeHon  of  Statnte. 

code,  continuation  of,  7. 
construction  to  be  liberal,  when,  B. 
injunction      restraining      enforcement      ttot 

granted,  2261. 
not  contained   in   forms  because  consistent, 

80  21. 
private,  effect  of  code  on,  28. 
repeal  of,  by  enactment  of  code,  28» 
retroactive,  code  not,  8. 
revival  of,  code  does  not  work  by  repealing 

other  statutes,  28. 

STATUTE  OF  FRAUDS 

agency,  contract  of,  as  to,  1T81, 

agent  within,  when,  1866. 

assignment    for   benefit   of   creditors,   effect 

of  on,  2204. 
OS  to.  In  general,  1866. 
as  to  what  instruments  are  required  to  be  In 

writing. 


DffDBX. 


8TATUTB  OF  FRAX7D8  (oontlnaed). 

accounts  and  accounts  stated,  IMT  lS5-lSt. 
agreement  authorizing  affsnts  to  sell  rsal 

property.  1866  104-114. 
airreement  not  to  be  performed  within  a 

year,  1M»  161-174. 
authority  to  aerent  to  ozeouto  deeds,  etet* 

IMS  94-97. 
contract  concerning  land,  1868  68-81. 
contract     concerninir    mines    and    water* 

rights.  1868  62-67. 
contract  for  sale  of  grrowingr  crop,  1864  89- 

98. 
contract  for  sale  of  land,  1861  28-48. 
contract  for  sale  of  personal  property,  1867 

120-124. 
contract  for  service  or  employment,  1866 

116-119. 
contracts  of  sruaranty,  1867  129-184. 
contracts  to  answer  for   the  debt  or  d6« 

fault  of  another,  1867  186-160. 
executed  acrreements  need  not  be,  1868  176* 

211. 
In  sreneral,  1856  1-18. 
leases   and    asreementa    conoernlnir    land, 

1864  82-88. 
requisites  of  memorandum,  1871  212-282. 
trust  not  affected  by  statute^  186S  98-108. 
under  Mexican  or  Spanish  law,  1860. 
verbal  agreements  respectinflr  the  sale  of 
land,  as  to,  1863  48-61. 
auctioneers'     memorandum.    Bee     tlL     An»» 

tloneers. 
effect  of  written  contract,  1878. 
STuaranty,   within,  1960,  1961« 
lease  within,  when,  1856. 
manufacturer,  contract  of,  within,  1468> 
marriage.     See  tit.   Harrlas** 

mortgage  is  within,  8017.  -^  ' 

oral 

contract  within,  when,  1888* 
transfer  by,  when,  888. 
real  estate  broker  within,  1886> 

realty 

contract  for  sale  of  within,  1489. 
controlled  by,  1856. 

sales,  as  to  when  within,  I8669  1481. 

ship,  transfer  of  interest  is  within,  808; 

specific  performance,  effect  of  on,  2187. 

suretyship,   when   within,  1856. 

trust,  transfer  on  within,  908. 

wills,  as  to   requirements  of  writing,  1886t 

wine,  sale  of  not  within,  8971* 
8TATUTB    OF    LIMITATI01V8.      See    tit    Uml- 
tatlon  of  Actions. 

does  not  apply  in  all  cases  of  bottomry,  9068 
4-6. 

does  not  run  as  to  accounts  between  part- 
ners, 1832  78. 

foreigrn  corporations  may  take  advantage  of, 
1688  33. 

In  action  for  spedflo  performance,  9918  75- 
88. 

lien  extinguished  by,  9019  5-24. 

runs  against  co-sureties,  1178  80-88. 

8TBLA.MER8  MEBTINO.    See  tit.  Rules  of  HaH- 

gatloa. 
8TBSPFATHI:R.      See   tits.    Adoption!   Hnsbaa^i 

and  "Wife. 

receiving  child  into  family,  as  to,  958  19. 
rights    and    liabilities    of    respecting    stsp- 
children,  964. 

C.  C— 158.    ^^  t  ^"' 


8TIPVLATIOir 

as  to  division  of  property,  188  70. 

STOCK.     See  tits.  Certlfleates  of  Stocki  Stoek- 
holders* 

assessment  of,  what  is,  861  26-28. 
injunction  to  restrain,  867  14-16. 
colorable  ownership  of,  841  6. 
how  issued,  847. 

liability  for  injury  to  by  sale  of  unwhole- 
some food,  1446  9-18. 
payment  for,  842  18. 
pledgee  of  liable,  when,  848  46-49. 
purchased  by  corporation,  disposition  of,  870 

STOCKHOIiDBR.     See  tit.   Stockkoldeni'  Meet- 
ings. 

accrual  and  duration  of  liability,  848  24-26. 

ascertainment  of  extent  of  liability,  849  27, 
28. 

attachment  against  stockholder,  844  68. 

bona  fide,  who  is,  888  8. 

cannot  meet  outside  of  state,  886  5-7. 

certificate.  Issuance  of  not  necessary  to  ren- 
der liable,  841  10,  11. 

certificate  of  stock.  See  tit.  Certlftcate  of 
Stock. 

complaint  In  action  against  stockholder,  844 
64-83. 

contribution  of  stockholders,  846  84. 

corporation  having  no  capital  stock,  member 
liable  individually,  888. 

eorporation  stockholder  in  another  corpora- 
tion, 849  29. 

creditors  may  institute  joint  or  several  ac- 
tions, 888. 

dummy  holder  not  stockholder,  808  18. 

equitable  remedy  of  creditors  against,  846  85. 

evidence  in  action  against,  846  86-91. 

exemption  of  stock  in  certain  corporationa 
841  12. 

Implied  contract  of,  841  13-17. 

judgment  against  corporation  unnecessary, 
846  92-95. 

jurisdiction  of  courts  of  foreign  state,  846 
96-102. 

liability  determined  by  amount  of  Steele.  888. 

liability  of,  888. 

how  determined,  888. 

liable  without  regard  to  character  of  busi- 
ness, 841  8. 

limitation  of  actions,  847  108. 

"members*  and  "stockholders"  synonymous, 
808  16. 

nature  and  extent  of  stockholders'  liability, 
849  23-59. 

of  foreign  corporation,  liability  of,  839. 

parties  plaintiff,  creditors  only  are,  847  104- 
111. 
defendants,  who  are,  847  112-116. 
parties  plaintiff,  who  are,  847  104-111. 

partnership  liability,  when,  348  38. 

paying  proportion  of  debt  released,  388. 

payment  for  stock,  842  18. 

payment,  release,  and  discharge  of  duty, 
848  39-46. 

pledge  of  property  to  creditor,  847  117. 

primary  liability  of,  343  50. 

proportional  liability  of,  344  51. 

released,  when,  388. 

remedies,  pleading,  and  practice,  844  60-118. 

several  liability,  344  51. 

'shareholder,*'  who  is,  808  16. 
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STOCKHOLDER  (continued), 
stock  held  as  co^atei;al  security  or  by  trus- 

teev  holder  pot.  liable,  888. 
Bubrosatlon  of,  844  58. 
suit  agralnst  may  bo  joint  or  several,  888; 
term    "stockholders/'   definition    of,   888,  841 

9-11. 
transfer  of  stock  does  not  release,  844  B6->Bt. 
trust  rfunds  -tn  hands  oft;  guardian  or  trustee 

not  liable,  888., 
venue  of  action,  847  118. 
waiver  of  liability,  844  69. 
'Who  are,  800  14-19. 

stockhoIjDsrs*  BnsErriwG 

cannot  be  held  outside  of  state,  886  S-7« 
proxies,  when  void,  88T. 

essentials:  to  validity,  of,  888* 

maximum  period  of,  887« 

revocable,  888. 
who  may  vote  at,  887. 

8TOI«BIf  GOODS.     See  tit.  Sale. 
sale  of  passes  no  title,  010  IS. 

8TOPPAGB 

assignee  of  brierinal  vendee^  rights  of,  SliMI 

87,   88. 
attachment  creditor,  rights  of,  8108  28-36. 
attempt  by  vendor  to  stop  goods  in  transitu, 

2100  39. 
common-law  rule,  2104  1-4. 
delivery,  as  to  what  constitutes,  2108  1-5. 
deposit  upon  wharf  used,  by  vendee,  21(98 

1.  2-... 
depositing  goods  at  neutral  point,  2108  19* 

11. 
in  course  of  transit,  2188  6. 

of  portion  of  goods  to  vendee,  effect,  2108 
18. 

on  board  vessel  appointed  by  vendor,  2108 
8.  .      . 

to  consignee,  2108  9. 

to  forwarding  house  for  shipment,  2108  7* 

to  third  person,  .2108  12. 

to  third  persoii  to  convey,  2108  28-81. 
execution  creditor,  rights  of,  8105  28-36. 
goods  put  on  board  the  consignee's  vessel* 

2104  6-11. 
how  stoppage  affected,  .2110. 
in  general,  2108-2106. 

insolvency    of    consignee,    what    constitutes, 
2100. 

as  to,  generally,  2106  1-12. 

inability   or   unwillingness   ta  pay.  deb^» 
2106  4.  ,  ^     , 

knowledge. of  insolvency   by   vendor,  2107 
10-12. 

technical  Insolvency,  2107  12. 
right  of  by  vendor,  2100  26-31. 

of  continues  bOW  long,  2104  llL  . 

of  favored  by  law,  2104  13. 

of  stoppage,  2106  31-48. 
seller  may  stop,  when,  2liM|»  . 
stoppage^  effect  of,  2110/2111  1-7* 

how  affected.  2110. 
time  within  which  must  be  exercised,  2104,  X7, 
title  of  goods  in  transit,  2104.  18-23. 
transit,  when  ended,  2|07. 

as  to,  generally,  2109  1-84. 
vendor's,  right  to   goods  in   warehouse,  2106 

24-27. 
When  consignor  may  stop,  2102. 


8TOPPAGBS<    m     mAJV91TU.     $ee     tit.     ftop- 


as  to,  generally,  1680  10,  2102-2110. 
consignor's  Hen   for  unpaid   purchase   price, 
J  1680  11,  12. 

right  of,  1680  18. 

8TOIIAGB.    See  tits.  Deposit  |  ITarelM 

as  to  what  constitutes,  1528. 

care,  'degree  of  required,  1680. 
'  carrier,  placing  frleght  on,  1681, 

compensation  for,   1681. 
-  finder,  right  to  put  thing  in  storage, 

how  to  be  terminated,  1882. 

sale  of  ^unclaimed  baggage,  to  pay,  1841. 

8TOWAGB.      See    tits.    OarHcn    of    Property! 
Ships  and  Slllpplas. 
as  to,  1678. 
on  deck,  1601. 

9T«tAlfGBR.     See  tits.  Comtraetsf  Obllsattoao. 

attornment  to,  1686. 
.  jgrant  may  inure  for  the   benefit  of,  when, 
880. 
payment,  effect  of,  1214  81. 

8TRATAGB2M  OR.  KRAUD.     See  tit.  Dli 
separation  produced  by  desertion,  146. 

8TRBABI.     See   tit.'   Waters. 
diversion   of  prevented   by   injunction, 
187.  138,  2260  151. 

BtWLKKT  RAII.ROAD.     See  tit.  Street  Rallroa« 
Corporations. 

OS  to '  negligence  and  liability  therefor,  1468 
222-230. 
walking  on  track  of,  1464  231. 

cars  of  to  be  modern  in  construction,  488.     . 

city's  rUrht  to  improve  street,  eta,  reserved, 
504. 

code  sections  applying  to,  606. 

crossings,  obstruction  of,  in  making,  486. 

elevated,  as  to,  486.    . 

distinction     between     and     steam    railroads. 
470  6.     . 

general  regulations,  duties,  and  responsibil- 
ities of,  478  6-21. 

grants  to  not  to  be  made  near  electloii,  486l 

license  t«ix  on,  504. 

mail  carrier's  right  to  ride  on  free.  40B. 

municipality,  regulations  respecting,  608. 

owned  by  natural  person,  506. 

passengers  on.     See  tits.   Carriers  and  Coai- 
■loa  Carriers  of  Passengers. 

penalty  for  overcharging,  604. 

assignment  of  right  of  action  for, 

rates  of  fare.     See  tit  Fare. 
,  riding  on  platform^  478  3,  470  11-21. 

right  of  way,  restrictions  on,  406. 

ticket     See  tit.  Ticket.    . 

time  within  which  to  be  completed, 


authority   to    lay,    how   obtained, 
for  grading  purposes,  time  to  remain, 
imposing  restrictions  on  laying,  400. 
to  be  laid,  how,  486. 
two  lines  may  -use  same,  when,  407. 

STREE2T     RAIL.ROAD     CORPORATIONS.       See 
tit.   Street  Railroads. 

.  agency  of  person  collecting  fares,  proof  of. 
504. 

charter,  nature  of,  488  40-48. 
,  cities  and  towns  may  make  regulations,  008. 

city  ordinance  granting  rights  to,  482  87-89. 


INDBXi 


STREET    RAILROAD    CORPORATIONS    (con- 
tinued), 
eommencement  and  completion  of  work.    See 
"time  allowed  for  commencing  and  com- 
pletlnir  work/'  this  title, 
construction  of  road,  486  7-18. 
corporations  and  natural  persona  Included  in 

statute,  606. 
cross! nflT  tracks  already  constructed,  486. 
forfeiture   for   non-compliance   with   statuta 
requirement,  001  14-23. 

enforcement  of  forfeiture,  001  34-88. 

waiver  of  forfeiture,  809  89-46. 
franchise  not  a  contract,  60S  S»  S, 
franchise  oi,  488. 

acceptance  of.  488  66-68. 

authority  to  ffrant,  488  44-66. 
landowner,   position    of   in    relation    to^   484 

75-81. 
law  governlnflT*  608. 
license  to  be  paid  municipality,  804. 
limitations  and  restrictions,  480»  485. 
municipalities  may  make  rules  and  recrula- 
tions,  608  4-6. 

resulations  must  be  reasonable,  608  7,  8. 

transfers,  ordinances  relating  to,  608  8. 

warnlns,   ordinance   requirinfr*  608   10,   11. 
obstructions  must  not  extend  more  than  one 

block,  48& 
overchargrlns,  penalty  for,  60^ 
propelling  power,  480.  « 

rate  of  speed,  488  8. 
rates  of  fare,  488. 

municipal    authority's    rlipht    to    reffulatSb 
488  2,  8. 

penalty  for  violation,  488i 

transfers,  408  4-7. 
repairs  of  road,  486  14. 

duty  as  to,  496  15.  16. 

liability  for,  487  17-20. 
reserved  rigrnts,  604. 
rlgrht  to  use  street,  404  59-74. 
tickets  must  be  furnished  by,  604. 

penalty  for  failure  to  comply,  604. 
time  allowed  for  commencinsr  and  complete 
Insr,  600  1-13. 

extension  of  time,  600. 

failure  to  comply,  forfeiture,  600^  601  14-28; 
track 

authority  to  lay,  how  obtained,  480b 

extent  to  which  may  be  used,  487. 

for  gr&Alng  purposes,  606. 

Imposing:  restrictions  on  laying,  488. 

In  sreneral,  497  2-14. 

manner  of  laying:,  486^  486  2-6. 

motive  power,  606. 

nature  of  grrant,  488  16-18. 

payment  of  portion  of  expenses.  4811  18-88. 

time  may  remain,  606. 

two  lines  of  street  railroad  may  use  same* 
497. 
to  be  laid  how,  486* 

STRIKES,    MOB    TIOI.ENCB,    ETC.      See    tltS. 
Commoii  Canrlemi  Railroads. 

efFect  on  liability  of  carriers,  1717  6-8. 
excuse  for  not  operating  railroad,  when,  474 
62. 

8VBAGENT.      See    tits.     AscBtf     Maatar    and 
servant. 

liability  of,  as  to,  1688. 

of  factor,  1822. 

of  telegraph  operator,  1818  1. 


represents  principal,  1818. 

rightfully     oppointed     represents     prlndpaU 

1810. 
unauthorized  employment  of,  1818»  1818  S. 
when  may  be  appointed,  1818. 

SUBMISSION    TO    JURISDICTIOH    OF    COURT 
BY  MINOR.    See  tits.  Infant!   Minor. 

effect  of,  68  9,  10. 

8UBPCBNA 

may  be  issued  by  officer  taking  acknowledg- 
ment, 088. 
SUBROGATION 
as  to,  2006  11-16. 

of  creditor  of  securities  held  by  surety,  1864. 
of  insurer.    See  tit  Marine  lB8Bzan<*e. 
of  lienor,  right  to,  1722. 

of  new  corporation  on  consolidation  of  rail- 
roads, 466. 
of  redemptioner,  SOOSy  2004. 
of  security,  1081^  1982. 
of  stockholder,  844  53. 
SUBSBaURNTLY  AC<^VIRED  TITLE. 

passes  by  operation  of  law,  when,  888  8-87. 
SUBSTANTIAL  PERFORMANCE 

Of  condition  subsequent,  896  88. 
SUBSTITUTB 

employee's  liability  for,  1680. 
SUCCESSION.     See  tit.  Words  and  Pbraaea* 
adopted  child  may  succeed,  1118  29,  80.  ' 

advancements.     See  tit.  Advancements. 

constitute  part  of  distributive  share,  IIJS; 
definition  of,  1186. 

to  heir  who  dies  before  decedent,  1187* 
value  of,  how  determined,  1127. 
when  too  much  or  not  enough,  1126. 
aliens.     See  tit  Aliens. 

may  inherit,  when  and  how,  1188. 
application  of  term,  1118  11,  12. 
ascending  line,  succession  by,  1124. 
brothers  and  sisters  succeed,  when,  1118  68, 

68. 
by  representation,  1188. 
children,  rights  vest  in,  when,  1188. 
claim  for  damages  for  death  of  wife  does  not 

pass  by,  1128  6. 
collateral  line,  succession  by,  1124. 
common-law  rule  as  to  inheritance  by  half- 
blood,  1128  2-4. 
as  to  inheritance  by  half-blood,  1128  8-18. 
common  property  of  wife,  succession  in,  1120 
62-65. 
•scheat  of  succession,  when,  1120  66,  67. 
nieces   of   deceased    husband,    heirs   when, 
1120  64,  65. 
community    property.      See    tit.    Commvnlty 
Property!    Hvsband  and  Wife. 
distribution  on  death  of  husband,  1129. 

on  death  of  wife,  1128. 
those  taking  liable  for  community  debts, 
1128  7. 
construction,    discrimination    against    half- 
bloods,  1126  6-18. 
of  provision  in  relation  to,  1112  4-7. 
cousins  german,  as  to  by,  1128  8. 
deceased  person,  succession  to,  and  distribu- 
tion of,  property.  1116. 
children  of,  1116. 
decedent   a    widow   or   widower   leaving   no 
children,  1116. 
leaving  no  husband,  wife,  or  kindred,  and 
there  are  no  heirs,  1116. 


SUCCESSION  (eontlnuad). 

leavln£r  a  survivingr  husband  or  wit;  but 
neither  Issue,  father,  mother,  brother* 
sister,  nor  children,  1118. 
leaylnff  child  who  dies  under  affe,  not  ha.T« 

inff  married,  1116. 
tMLwing  neither  issue,  husband,  wife,  father, 

mother,  brother,  nor  sister,  1116. 
leavinsr  seyeral  children,  or  one  child  and 
the  issue  of  one  or  more,  1116. 
defined,  lllX 

deffrees  of  kindreds.     See  tit.  Kladred  (d*> 
6ree  of,  how  computed), 
as  to,  IISS. 

ascendinsT  and  descendinir  line,  IIS^ 
eollateral  line,  1124. 
direct  line,  1134. 
descendina:  line,  succession  by,  llMi 
escheat.    See  tit.  Bsclieat. 
is  not  succession.  IISO  88,  87. 
subject  to  charges  as  other  property,  1166. 
estate  acquired  by,  1166  58-60. 
estate  of  intestate,  to  whom  passes,  1116. 
father  succeeds,  when,  1116  44,  46. 
first  cousins,  as  to  by,  1126  8. 
half-blood,  discrimination  agrainst,  1126  S-IS. 

half-blood  succeeds,  1118  28.. 
half-brothers  and  half-sisters,  1116  40-4S. 
heir  succeeds  to,  1117  10. 
homestead,  as  to,  1117  16. 
homestead  carved  out  of  separate  property, 

1118  81. 
husband  succeeds,  when,  1116  54-66. 
husband's    succession    to    community    prop- 

erty,  1128  8-16. 
Illegitimate  child  to  Inherit  In  certain  erents, 

1126.    See  tit.  nieffttlmate  Clilld. 
flleffltimate  children  inherit,  when,  1126. 
"acknowledflred,"   as  used   In   code,   means 

what,  1121  2-18. 
children  of  null  and  TOld  marriages.  1122 

26. 
Inheritance  through  mother,  1122  19-28. 
letters  of  acknowledgment,  effect  of,  1122 

28-25. 
sufficiency    of    acts     of    acknowledgment, 

1122  27-81. 
sufficiency     of     written     acknowledfrment, 

1122  82-40. 
not  Included  In  provisions  of  1 1886,  1118  88. 
Inheritance  by  representatives,  1188. 

of  husband  and  wife  from  each  other,  1127. 
Insurance  on  life  of  wife,  1118  32. 
kindred  of  whole  blood,  1117  16,  17. 
mother  succeeds,  when,  1116  46,  47. 
murderer  of  decedent  not  to  succeed,  1166. 
nephews    and    nieces    succeed,    when,    1116 

48-51. 
not  claimed,  proceedlnffs  where,  1186. 
objects  and  purposes  of  statute,  1121  16,  16. 
person  convicted  of  murder  of  decedent  not 

to  succeed,  1166. 
personal    property,    law    ffovemlnff    succes- 
sion to,  1118  28-26. 
personal  representatives,  1116. 
property   and    estate    escheat    to    the    state, 
when,  118S.     See  tit.  Bsekeat. 
of  illegitimate  child,  succession  to,  when 

and  how.  1128. 
purchased  with  separate  funds,  1126  17. 
power  of  legrislature  to  regrulate.  1126  16. 
real  property,  succession  to,  1118  27. 


relatives  of  half-blood,  1126. 

remainder  of  estate  unprovided  for  by  law, 

1118  86. 
State  does  not  come  in  by  way  of  succession, 

1118  10. 
succession    and    distribution    of    decedent's 
property,  1116. 
as  to  succession   under  the  provisions   of 

the  code,  1118  29-67. 
In  general,  1117  2-27. 
successor    liable    for    decedent's    debts    and 

obligations,  1166. 
surviving  husband  entitled  to  whole  of  com- 
munity property,  when,  1127  6,  7. 
to  whom  estate  passes,  1118. 
control  of  probate  court,  1114  12-2L 
In  general,  1118  2-11. 
under  Mexican  law,  1114  22-26. 
what  property  comes  by,  HIS  8,  9. 
wife  succeeds,  when,  1116  57. 

6VCCES86TVB  O'WNBRS.    See  tit  NwlsaAeOb 

«8UFFICIB1TT  ACCOMMODATIONS" 

as  to,  475  53-58. 

8VG6B8TIOBr 

malice  as  to  fact  is,  when,  1884»  1448. 

SUIT.    See  tits.  ConstractlTe  Ifotteei  If«tlee. 

pendency  of  as  notice,  24  62. 
prosecution  of  not  restrained  by  injunction, 
when,  2262  9,  10. 

SUMMARY    PR0CEBDIN08.      See    tit.     Kfeet- 


as  to,  in  certain  cases,  666. 

8VMMON8 

in  action  aflrainst  corporation  to  secure  du- 
plicate of  lost  certificate,  888. 

SUNDAY.     See   tits.   Holidays |  NegetlaMe  !■- 
straments. 

a  holiday,  8. 

bill  falling  due  on,  when  payable,  2165  9,  10. 

8UPBRFIiUITY 

does  not  vitiate,  when,  2816. 

8UPBRHUBIAN  CAUSB.     See  tit.  Aet  of  God. 
as  to  responsibility  for,  generally,  2818. 
carrier  not  responsible  for,  1740. 
excuse  of  performance  by,  1246. 
Innkeeper  is  not  responsible  for  loss  by, 

6UPBRIOR   COURT.     See   tits.  Tnmtecfli  Ui 
aad  Trusts. 
as  trustee,  1788. 

8UPBRSRDBA6 

Will   not  be  granted  pending  appeal,  when. 
884  10,  11. 

8UPBRYISOR8 

action  by  for  personal  abuse,  262. 
apprentices  may  be  bound  out  by,  286. 
consent  as  to  apprenticeship,  288. 
provision    for    orphans    of    intestate    parent 

out  of  property  of  decedent,  266. 
support  to  land.     See  tit.  Ijateml  and  8«W 

Jaeest  8ii9port. 

8UPPORT  AND  MAntTENANCB 

Of  grantee  from  rents  and  profits  of  pron- 

erty  conveyed,  866  89. 
of  wife.     See  tits.  Huslbamd  and  Wlfei  S«»- 

port  of  "Wife. 

8UPPORT   OF  IMTIFB.     See   tit.   HvsfeaaS 
Wife. 
as  to,  251. 
burial  expenses  of,  266  11. 


SUPPORT  OF  WIFB  (continued), 
common-law  rule,  SSI. 
necessaries,  155  10-14. 
when  separate  from  her  hnshand, 

SVIUBTT.    See  tit  Swetyekly. 

apparent  principal   may  show  he  Is  saretT» 

1974. 
as  to  rif^ht,  generally,  1075  1-14. 
as  to  suretyship,  £renerally,  197S  1-14. 
as  to  who  are,  1074  11-20. 
consideration  for,  as  to,  1078  t-10. 
deflnition  of  surety,  1078. 
insolvency   of,    efCect    on    contribution,    117B 

26-39. 
joint  may  be  sued  separately,  1074  22-24. 
liability  to  contribute,  1178  85-48. 
new   promise   to   pay  at   the   release   binds, 

when,  1071  4. 
on  note  sifrninff  as  maker,  effect  of.  1006  10. 

SURBTTSHIP.    See  tits.  Ommiitri  ladeouiltTi 


contribution   amonir.     See   tit.   Coatrlbiitlmk 
creditor  enttfled  to  securities  held  by,  when, 

1064. 
deflnition  of,  1078. 
has  right  to  guarantor,  1070i» 
faiterpvetatloB  ■•  to 
general  rules  of,  1077. 
strict  rule,  as  to,  1070. 
judgment  against  surety  does  not  alter  ro- 

lation,  1077. 
letters  of  credit,  1068,  1066. 
liability  of  surety,  1076. 

discharge  by  certain  acts  of  creditor,  1078. 

as  to,  generally,  1078  1-8. 
judgment    against    surety    does   not   alter 

relation,  1077. 
limitation  of  suretjr'B  obligation,  1076. 
as  to,  generally,  1076  1-16. 
interpretation,  rules  of,  1077. 
performance   or   offer   of  performance  ex- 
onerates surety,  1077. 
as  to,  generally,  1077  1-18. 
relation  not  altered  by  Judgment,  1077. 
rules  of  interpretation,  1077. 
surety  exonerated  by  performance  or  ofTer 
of  performance,  1077. 
of  wife  for  husband,  909  186-187. 
parent  principal,   may   show   himself  to  be, 

1074. 
rlgkts  of.mretlce 

as  rights  of  guarantor,  1070. 
entitled  to  reimbursement  from  prindpaL 
1090. 
acquires  right  of  creditor,  1061. 
action    to    compel    reimbursement.    1061 

13-18. 
as  to,  generally,  1061  2-17. 
contribution  between  sureties,  1089  4-10. 
to  beneflt   of  sureties  held  by  creditor, 

1081. 
to  have  property  of  principal  taken  first. 


may  compel  principal   to  perform  obliga- 
tion when  due,  1080. 
may  require  guarantor  to  proceed  agrainst 

principal,  1060. 
rights  of  creditors,  1064. 

to  beneflt  of  sureties  held  by  surety,  1064. 
surprise,  contract  made   under,   spedflc   en- 
forcement not  granted, 


survey  of  wagon  road,  flling  of,  etc.,  500. 
surveyor-general,  right  of  way  selected  by 
corporation  to  be  sent  to,  468. 

OVRPIiUS   PROFITS  OF   CORPORATIOH.     060 
tit.  Corpomtlona. 
what  are,  880  27. 

SVRPIiVS  'WATBXL     See  tit  ApproprtatloB. 

SVRRBlfDlOR     OF     HfSTRUMSUVT.       B—     tltS. 
CoBtmctei  OUigattoBa. 

when  a  condition  of  payment,  9148. 

8VRimrOR8HIP 

succession  to  personal  property,  784. 

SVSPSlVSIOir.       See     tit     SvspeBaloa     •!    fhe 
Power  of  AllenattoB. 

SUSPBlf 8ION  OF  OWlfBRSHIP. 
by  trust,  687. 
restriction  of,  687. 

8USPICI01V.    See  Ut  'WUUk 

constitutes  insane  delusion,  when,  1009  148, 
146. 

SWAMP-IiAND   DISTRICT.      See    tit    Oofyom- 
ttoBS. 

is  a  public  corporation,  906  27. 

TALKINO   AliOUD  TO   OmS^S   SBLF.     See   Ut 
Slander. 

whether  a  publication,  89  88. 


encumbrance.  Included  In  the  term. 

Injunction  to  restrain  levy  of,  9957  87-106. 

license  on  street  railways,  604. 

life  tenant  to  pay,  710. 

on  land  and  building  corporations,  605» 

on  mortgage  premises,  1000. 

TAX  SAL.B 

appointed  to  be  made  on  a  holiday,  11  6,  6. 
claim  to  have  money  refunded  is  assignable, 

788  49. 
eourt  will  not  restrain,  when,  9958  106-110. 

TAXBS 

liability  of  sublessee  for,  1900  11,  12. 

TAXES  AlVD  ASSBSSBIBNTS 

embraced  In  term  "encumbrances,"  009. 

TBACHBR*     See  tits.  Ubeli  Slander. 

criticism  of  methods  and  ability  privileged, 
100  101,  102. 

TBCHNIOAL  WORDS.     See  tits.  Oo«stnMftl«B| 
Wills. 

effect  of  in  wills,  1076. 

not  necessary  to  valid  will,  1076. 

TBLBGRAMS.     See   tit   OarHers  sf  Mcas«g«B» 

TBLBORAPH  AND  TBIiBPHOlfB  COMPAHY 

of  liability  for  negligence  of  agent,  1815  27 
28. 

TBLBGRAPH    AlVD    TELBPHONB    CORPORA- 
TIONS 

articles  of,  what  to  set  forth.     See  tit  Cor- 
porations. 

as  to,   generally,  804. 

prerequisites  to  flling,  806. 
eare  in  transmission  of  messages,  I67I9  1601. 
common  carriers,  ff21  3. 
compensation  for  delivery  of  messages,  1601. 

to  abutting  owners,  S21  4-6. 
conditions  on  which  damages  to  subaqueous 

cable  may  be  recovered,  528. 
ejectment  against  by  abutting  owners,  899  7. 
eminent    domain,    exercise   of   power   of   by, 
8,  9. 


INDBX. 


TBSLBORAPH   AND   TBLDPHONID   CORPORA- 
TIONS (continued). 
«zclu8iv«  errant  by  railroad  company  to,  sas 

10.  .; 

franchlso  of,  628. 

forei£rn    corporation's   r!£rht   to    do    businefls 

questioned  how,  6Sa  11. 
Injunction   against   lies   in   favor   of  whom* 

029  12. 
Injury  to,  lUbillty  for,  uns. 
intervention  ih  receivership,  629  IS. 
liability    for    damaslnsr    telephone    or    tel6» 

srraph  property,  628. 
for  delay  or  refusal  to  carry,  1722. 
malicious  injury  to  property  of,  penalty  for. 


may  dispose  of  certain  rights,  628. 
measure  of  damages,  622  14. 


compensation  for  delivery  of,   l«W. 
'  obligation  to  deliver.  1«44,  !«•!• 
order  in  which  to  be  transmitted,  1722. 
municipal  ordinances  ca:nnot  enlarge  author- 
ity. 622  16. 
nuisance,   holes   In   highway   or   street   are, 

622  16. 
penalty    for    wilful    or   malicious    injury    to 

telephone  or  telegraph  company,  628. 
property  of,  lease  and  transfer  of,  628. 
penalty  for  malicious  injury  to,  688. 
right  of  way  along  roads,  watercourses,  eta* 

621. 
rights,  what  may  be  disposed  ot  628. 
subaqueous   cable,    injury    to,    damages    for, 
628. 
monument  to  show  location  of,  628. 
notice  of  location  of.  628. 
subscription  to,  amount  of  requisite  to  filing 

articles,  808. 
trees,  cutting  and  trimming  by,  622  18. 
trespass  against  by  abutting  owner,  622  It, 
SO. 
mif  AN CT  AT  WILIi 
definition  of  "tenant  at  will."  «»1  8. 
election  of  remedies  against,  891  6,  7. 
«ntry  under  void  parol  contract,  691  8. 
holding  over  without  consent,  891  9. 
may  be  terminated  by  notice,  691. 
:  notice  to  quit,  effect  of,  892. 
not  necessary,  when,  693. 
waiver  of  notice.  892  17. 
possession    under    void    contract    to    acquh's 

title.  .691  11. 
re-entry,  when  and  how  made,  692. 
right  of  re-entry  accrues,  when,  699  12. 
summary  proceedings,  693, 
notice  not  necessary  before  action,  when*. 
698. 
transfer  of   title   does   not  affect  lease,  699 

14.  15. 
unlawful  detention  commences,  when,  802  1«. 
TBNANCY  IN  COBUlbN 

as  to  where  it  exists  In  decree  of.  divorpe* 

189  97. 
devisees  taking  under  will  are,  1088.  ^ 

of  spouses,  207. 

property   held   by  not  subject  to   homestead 
rights,  962  6,  7. 
TKNANT.     See  tit.  Landlord  and  Tenant. 

possession  of  not  sufficient  to  give  homestead 
right.  960  48-51.  962  10. 


TENANT  FOR  MFB 

common -law  rule  declared,  719  8. 
duties  of,  719. 
forfeiture,  704  S,  4. 
heirs  of,  take  as  purchasers,  when, 
.improvements,  allowance  for,  719  3. 
improvements  and  repairs  by,  706  5. 
Injunction  against  to  stay  waste,  705  6. 
mines  and  quarries   previously  opened   may 
be  worked  by,  706  7,  8. 

possession*  as  to,  705  9. 

remainderman  may  have  receiver,  when.  795 

rights  of,  704. 

taxes,  payment  of  by  remainderman,  remedy, 

720  5-7. 
tearing  down  dwelling-house,  etc,  795  18. 
waste  by,  705  12-14. 

VBNANT  FOR  YBAR8 

annual  products  of  soil  belong  to,  705  S. 

as  to  rights  of,  705. 

interference    with    possession,    remedy    for, 

705  2. 
removal    of    building    by,    not    permissible, 

705  S. 
rights  of,  705. 

TBNANT8  IN  COMMON 

delivery  to  one,  valid,  807  48. 

TBNDBR*     See  tit.  Bxtlnctlon  of  OMIgatloa* 
'l>y  whom  to  be  made,  1287. 
deposit   in  bank  does  not  constitute,  when. 

IIOS  29. 
effect  of,  1284  86-454 
evidence,   sufildency  of  on  motion  for  new 

trial,  1286  64. 
la  specflflo  "perf  onuaaee 

effect  of  failure  to  make,  2281  7-17. 
security  for,  when.  22»  1818  68-74. 
Instructions  applicable   to   evidence  of,  1288 

65,  66. 
Interest  stopped  by.  1248. 
keeping  good,  1246  9-13. 

legal  tender,  what  is  and  effect  of.  1223  4-47. 
of  amount  of  debt,  effect  of  on  thing  pledged. 

2072  17-20. 
of  performance  of  obligration,  effect  of,  1288, 

1249. 
place  .where  to  be  made,  1237  8,  9,  1238. 

soldier  absent  from  state,  1287  9. 
pleading  tender,  1284  46-63. 
requisite  of  valid,  1283  8-34. 
to  whom  to  be  made,  1237. 
when  to  be  made,  1238. 

allegatiop  of  time  of  making,  1239  12. 
"Vfhere  payable  on  demand,  1239  14. 

TENSB 

as  to  of  words  used  in  code,  14. 

TENURES 

by  wbich  homestead  is  held,  988,  990  SS. 

TERRITORIAI.   BOUNDS 

"^  6f  trade -marks,  fl07"'ll6. 

TESTAMENTARY   CAPACITY.     See   tit   IMTtlla. 

-  capricious    or    unjust    will    does    not    affect, 
1000  118-124. 

TESTAMENTARY      DISPOSITION.         See       Ut. 

WtllB. 

right. Of,  997r  54-62,  ^000  108-llS. 

TESTIFY 

as  to  meaning  of,  14. 


UllMDX. 


^^       1 


THBATeK  '  * 

^tight  to  adnilssloii.  to.  and  penalty  for  re- 
fusal, 108. 
THBFT.     See  tit  Seamen.  ' 

by   seamen    during   voyaffe   forfeita   wasr^a, 
1944. 

^frHBRBUPOH" 

meaningr  of  in  statute,  807  4.      . 

THINGS   tm  ACTION.     See  tit   O^oaoa  la 
tlon. 

definition  of,  788.  .  « 

THIRD  PARTY 

wiio  are  to  prosecute  aa>menacai.  UBS  87-81. 

THIRD  PERSONS 

act  of  not  to  prejudice. 


)■ 


'    responsibility  to,  1816.  I 

to  deliver  to,  when,  1817.  » 

consideration  paid  by,  effect  of  transfer,  74& 
contracts  for  benefit  of.  -^  See  tit  Cimtracts. 
delivery  to  in  escrow,  800^ 
estate  for  life  of,  688. 

grant  may  Inure  to  benefit  of,  when,  1880. 
in  formation  of  belief  of,  in  niarine  insur« 

ance,  lTa7»  9088.  '  } 

liability  of  partners  to,.  1881^ 
may  enforce  ooiitract  when,  1887*  > 

may  maintain  action  on  contract  when,  1888 

27.  -  V 

must  see  to  application   of  trust  property, 

when,  178^ 
necessaries  furnished  by  for  inf anf*  888.  i  . 

furnished  by  to  wife,  SBl^i 
not  to  be  prejudiced  by  ratlftcatlon  of  ar8nt*a 

act.   1705. 
not  to  be  prejudiced  by.  reformation  of  oon- 

tract.  8284.  ,    .  «  -  i 

remained  on  estates  granted  >  for  the  life*  of, 

080. 
specific  performance  of  contract  enforced  iby. 


tender  by.   See  tit.  Bxttoetloii  of  ObUsattOBa. 

trust,  for  the  benefit  of^*  HUB.  >  i 

trustee,  voluntary,.  1788. 

who  liable  to  as  partner,  1888.  "^ 

who  must  suffer  by  acts  of,  8817. 
THRBAT 

contract  obtained  b^,  voidable,  1871^  1441» 

divorce   for  desertion  caused  by,  14Mk 

menace,  definition  of,  1281. 

to  obtain  advaatace 
by  partner,  1888. 
by  trustee,  1748. 

will  procured  by  void.  tOOO. - 
THRBSHINO  MACHINES.     See  tit  ISeaJfc    > 

lien  of  workmen  on,  2ioO. 
TICKET.     See  tit.  Railroads. 

blurred  or  defaced;  478  66-7d. 

of  railroad  companies.  487. 
entitle  purchasers  to  what,  487. 

penalty  for  failure  to  provide.  487. 

scalper's  ticket  not  good,  when.  487  8.         "* 

stop-over  priVlleeres,  487  7-9. 

TIDB  WATBR 

damagres  for  injuries  to,  2200. 
land  bounded  by,  rights  of  owner,  708.^ 
lien  on.     See  tit.  lAtgger^m  Wen. 
TIMBBR.     See  tit.  Trees. 

damages  for  negligently  setting  fire,  226l., 
injunction   to   restrain   cutting   of,   iSB250   144, 
2280  153,  164. 


TIMB.     See  tit  Reeordliic*  ' 

action  for  nullity,  of  commenclnig,  18S»  182. 
computation  of,  as  to,  8. 
divorce,  of  commencingT'  actions  for,  188. 
entire,  servant's  belpngs  to  master.  .1887» 
essence  of  contract,  not  unless  declared,  1244^. 
.ffrant,. presumption tas  ,to  of  dellv^y,  889. 
of  filing  instrument  for  record,  indorsement 

of,  028  15,  K. 
of  taking  effect  of  code)  8. 
;  ^ailroa^d.  may   regulate,  483^. 
repriesentatlons  In  insurance,  refer  to  what. 

1808,  2086, 
▼Old  act  not  confirmed  by,  2817. 
words  in  will  relate  to  what  lOOOi. 

TIMB  OF  CRBATION     .    . 
Of  estate,  882. 

TITIiB 

accession  by.    Sed  t^t  ji^^eeesalOB* 
acquired  chibsequ'ent  pasbes,  when,  888i» 
buyer     acquires     better     thaai     seller     had, 

when,  8. 
by  devise,  1008.  * 

by  devise  or  legaoy,  1886i 
by  occupaney>  881.    , 

in  fee  simple,  when  presumed  to.  pass.  888.  ... 
,  Instrument     evidencing,    .how     proved     for 
record,  822,  940. 
Inventory  of  wife's  prope|rty,  notice  of,  299* 
Judgment  for  possession  of,  as  to,  2208. 
lien  on  property  does  not  transfer,  1994. 
of  grantor  of  trust  property;,  7T7. 
of  loaned  property,  1846,  1849. 
redelivery    of    thing    granted    does    not   re- 
invest, 888. 
'  iriibacqvently-acqiilred 

inures   to  benefit   of  mortgagee,  9020i. 
passes  by  operation  of  law,  when,  888.    ^ 
passes  by  wlfl.  1067.  ' 
to  freight,  passes  by  tranisfer  of  bill  of  lad- 
ing, 1884,  1888. 
to  highway,  passes  by  transfer,  when,  6(98. 
to  personal  property,  passes  by  transfer,  904. 
transfer  of,  what  passes  by,  877;  888. 
trust  property,  what  vests  in  grantor,  777. 
'Vests  when  Where  conveyance  on  condition, 

897  14. 
'  warranty  of 

t(^  personal  ];)roperty,  1804. 
'by  agent,  IsitL 
what  passes  by  traxisfftr  of  property,  877* 

TITIiB  DBEmS       .... 
as  to  what  are,  829. 

IdTI^B  IHSURANCB.    Sea.  tit  Flire^  Varliie,  and 
Title  Insiiraiice. 

TTTLB   INSURANCE    CORPORATION.     8M   tit 
Corporations. 

investment  of  funds  of,  418,  417. 

TOIili.     See  tit.  Bridires,  Perries,  Wharf;  Cliiite, 
and  Pier  Corporations. 

avoiding,  penalty  for,  818. 

by   wagon-road    corporations,   812. 

detaining   persons   unnecessarily   for,  '818. 

highways,  known  on  public,  816. 

penalty 

for  avbidlngr.  818. 

for  taking  unlawful.  812. 
*  rates  of,  to  be  posted  at  gate,  818. 
right  to  take,  as  a  servitude.  896. 
toll-«^«^herer,    may    detain    traveler,    when, 
818. 


IIIDB3L 


TOUUBRIDOES 
BM  to.  71S  S8. 

TOI/L-GATB  .        ' 

avoiding,  penalty  for,  81C    "^ 
when  a  nuisance,  SIS  18,  24. 
TORT 
connected  with  contract  In  ehoses  In  aetloi^ 

784  2. 
damases  for,  MM,  91M,    * 
deceit  144r-1451. 

exemplary  damasee  In  actions  for,  9181  St-41« 
of  wife,  liability  of  husband  for,  848  •• 
Indemnity  aralnst,  1848,  1858. 
In  seneral,  1448. 
nesllerence,  etc.,  1460. 
of  aerent,   principal  liable,  1818. 
of  infant,  68. 
of  lunatic,  88. 

one  having  claim  for  Is  oreditor,  8888  8-7. 
thinff  wrongfully  taken,  restoration,  14B8e 
wronflTful  acts,  14B8e 

TOWIV  LOT8 

not  to  be  granted  to  railroads,  488^ 

TRADB.     See  tit  Coatmets. 

contracts  In  restraint  of,  14S1-1448» 

TRADB-BIARK8 

injunction  to  restrain  wronarful  use  of,  1888 

111. 
ownership,  subjects  of,  806. 
.sale  of,  warranty  presumed,  1S08*  « 

warranty  of  by  seller,  1608. 
what  may  be  appropriated  as,  884, 

TRADES-MARKS   AND   8IGNS 

acquisition  and  user  of,  806  17-22. 
advertisements,  circulars,  and  price  lists  not 

trade-marks,  806  2S. 
alien  friends  may  acquire,  806  24. 
any  lawful  trustee  entitled  to,  806  20* 
appropriation  and  use  of,  804. 
appurtenances,  808  27. 
as  to,  irenerally,  806  1-4. 
classification  of  trade- marks,  806  29. 
color  cannot  be  appropriated  as  trade-mark, 

806   SO. 
constituents   and   essentials    of   trade-mark, 

808  22. 
eorporatlon    name   protected   against   unfair 

competition,   808  3S. 
damages  for  infringrement,  888  208,  214. 
descriptive  words  are  not  adoptable  as,  808 

84-73. 
distinction  of  trade-mark,  808  8-10. 
duration  of  trade-mark,  807  11. 
flreogrraphlcal  names   are  not  adoptable,  811 

75-78. 
iTOOd  will  In.  807  12,  18. 

transfer  of,  828. 
hotel  name  Is  trade-mark,  811  79,  80. 
Infringement  of,  814  127-169. 

remedies   for,   pleadingr   and    practice,   818 
170-214. 
name    of    manufacturer    or   distributer    may 

be  used  as,  813  88,  84. 
name  or  title  of  book  may  be  protected,  808 

28. 
natural    products,    trade-mark    may    be    ae« 

quired  for,  818  86,  86. 
not    analogous    to    copyrigrhts    and    patents, 

806  7. 
numoer  that  may  be  acquired,  813  87. 
office  of  trade-mark,  817  14. 


origin,  nature,  and  purpose  of.  808  S-16. 

oriiTln  or  ownership  of  ffoods  must  bs  In- 
dicated, 818  118. 

originality  necessary,  818  88-112. 

property  riiphts  in,  807  15. 

riffht  to  requisites  thereof,  806  17-120. 

sign  on  place  of  business  may  be  subject  of 
trade-mark,  818  115-117. 

territorial  bounds,  815  16. 

theatrical  troupe,  name  of  entitled  to  pro- 
tection, 814  118. 

title  to,  884. 

transfer  of,  814  121-128. 

union  labol  enUUed  to  protecUon,  814  119, 
120. 


4-7, 


9. 


as  to,  what  Is,  647. 
by  street  railroad  corporations, 
8cltvery 
acceptanoo  necessary,  885  8-6. 
agent   has  no   authority   to   dellrer   deed, 

when,  865  7-10. 
88  to,  generally,  855  2-67. 
burden  of  proof  in  action  to  recover  deed, 

868  24-88. 
cancelation   of   ffrant   does  not  constitute 

redelivery,  888» 
conditions  must  be  complied  with,  858  18- 

16. 
constructive  delivery,  808. 
criterion  of  delivery  loss  of  grantor's  title. 

856  17,  18.  ^ 

delivery  to  one  joint  tenant  or  tenants  in 

common,  valid,  867  48,  44. 
deposit  with  grantor  without  delivery,  656 

19. 
effect  of  delivery,  858  20. 
elements  of  delivery,  866  21,  22. 
evidence  of  delivery,  856  28. 
"execution,**   includes   delivery,  807  84,   86. 
formalities  and  ceremonies  not  necessary, 

887   86.   87. 
fraudulent  delivery  inoperative,  657  88-40. 
in  escrow.     Bee  tit.  Bscrow. 
intention  to  deliver,   crucial  question,  687 

41,  42. 
manual    delivery   does    not   constitute   de- 
livery, when.  858  46,  46. 
nature  and  necessity  for,  855. 
necessary  to  procure,  854. 
necessity  for  delivery,  858  47. 
non-delivery,  allegation  of  In  answer,  8^6 

48,  49. 
non -deli very  alleged  in  answer,  858  11,  12. 
not  necessary  of  public  land  grants,  858  60. 
of  trusts,  sufficiency  of,  858  57. 
presumed  to  have  been  made  at  date,  858. 
questions  for  the  jury,  858  51.  52. 
recordation  as  evidence  of,  858  68-56. 
surrender    of    grant    does    not    constitute 

redelivery,  868. 
to  grantee  Is  necessarily  absolute,  888. 
effect   of   transfer,   877. 

grrant  may  inure  to  benefit  of  stranger,  688. 
Incidents  of  transfer,  877. 

transfer    of    a    thing    carries    incidents 

thereto,  877  2-S6. 
transfer  of  Incident  does  not  carry  thing 
to  which  attached.  880  87,  88. 
what  title  passes,  877. 
how  interpreted,  867. 

after-acquired  title  passes,  when,  868  87-86. 
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TRANSFER   (continued). 
InUrpretation,  aa  to,  generally,  MT  2-97* 
"barsrain,  sell,  and  convey."  807  2-22. 
•Vjonvey"    or    "conveyance/'    meaning    of, 

808  2-33. 
courses  and  distances  and  quantity  must 

srive  way  to  monuments,  800  86. 
eovenant  of  quitclaim,  eflTect  of,  800  84.  85. 
description  in  deed,  as  to  efteot  of,  870  66. 
estoppel  in  deed  raised,  when,  870  67. 
extrinsic  evidence  received,  when,  870  68. 
"ffrant,**  when  used  in  its  generic  and  not 

its  technical  sense.  870  59-65. 
interpretation   a£rainst  ff^antor,  878. 

as  to,  874  2-17. 
irreconcilable   provisions,   87B* 

as  to,  irenerally,  875  2-18. 
latent  ambiguity  in  deed  may  be  explained* 

870  69,  70. 
limitations,  how  controlled,  8TI. 
meaning  of  "heirs"  and  "issue"  in  certain 

remainders,  870. 
monuments   identified,  control,  870  71. 
not  identified,  courses  and  distances  con* 
trol,  870  72,  78. 
'^orth"  in  deed,  meaning  of,  870  74. 
ordinary  meaning  of  words  or  terms  may, 

be  changed  by  grantor,  870   66-68. 
't>&rallel  lines,"  meaning  of  when  used  in 

deed,  871  76. 
"provided,"  when  used  in  deed*  871  78. 
province  of  court,  871  76,  77. 
"purchase"  Includes  what.  871  81. 
quitclaim  deed  sufficient  to  pass  estate,  871 
82-92. 
"of  all   my  right,  title,"   etc,   efTect   of, 
871   93-95. 
recitals,  when  resorted  to.  878. 
"waive"  and  "renounce"  not  words  of  con- 
veyance, 871  97. 
words    of    inheritance    unnecessary,   870.    . 
In  general,  647. 
mode   of   making   entry   in   of   transfer,   853 

68-72. 
mode  of  transfer,  as  to,  852. 
grant,  what  is,  858. 
as  to,  of  various  kinds  of  property,  853 
2-36. 
oral  transfer,  852. 
written  transfer,  85S. 
Of  products  of  the  mind,  802. 
of    stock.      See    tit.    Certmcates    mf    Stocky 

Transfer. 
voluntary  transfer,  848. 
as   to,   generally,  848   2-45. 
collusion  or  fraud,  848  8. 
confidential  relations,  848  4-11. 
deed   without   consideration,   840   12-14. 

not  void.  850  89-42. 
doctrine    of    resulting    trust    not    applied, 

when,  849  15-18. 
failure  of  consideration.  850  48. 
fiduciary  relations,  850  44,  45. 
from   husband   to  wife,  849  26-85.  < 

not  prima  facie  fraudulent,  850  86-88. 
presumption    that    deed   was   procured   by 

fraud,  when,  849  21-28. 
recital  of  consideration  in  deed,  840  24,  25. 
what  may  be  transferred,  851. 

ohoses  in  action.    See  tit.  Cliosea  In  Aetlon, 

transfer  of. 
owner  out  of  possession  may  transfer. 


personal  property.    See  tit  Pemonal  Prop- 
erty.  Transfer  of. 

possibility  coupled  with  an  interest,  851. 
real    property.      See    tit.    Real'  Property,    . 

transfer  of. 
right  of  re-entry,  852.  ^ 

TRANSFBRy  FRAUDULENT.     See  tit   Fraud- 
ulent Transfer. 

presumed  to  be  fraudulent,  when.  2271« 
with  intent  to  defraud  creditors,  2207* 

TRANSIT 

property  in  mortgaged  where  located,  2055. 
stoppage   in.     See   tit.   Stoppage   la  transita. 

TRANSMUTATION 

of  property,  287  196-215. 

TRBUSS 

cutting  and   trimming  of  by  telegraph  and 

telephone  corporations,  522  18. 
damage  for  Injuries  to,  2200. 
line-trees,  718. 

nominal  damages,  when,  2201  6. 
pleading  and  practice,  2201  16-18. 
roots  projecting  into  adjacent  soil,  a  nuis- 
ance. 719  6. 
treble  damages,  when  allowed,  2201  7. 
true  rule  of  damages,  2201  8. 

when  not  allowed,  2201  12-14. 
trunks    wholly    on    land    of    one    belong   to 
whom,  718. 
fruit  on  overhanging  branches,  ownership 

of,  718  2. 
overhanging  branches,  a  nuisance,  719  8-6. 
value  of  fruit-trees,  2201  9-10. 

TRESSPASS 

accession  of  property  by  wilful,  840. 

by  lessee  against  lessor  maintainable,  when, 
1574  54-58. 

by  thrusting  hand  or  arm  across  boundary, 
708  6. 

cutting  or  injuring  timber  by,  2200. 

de  bonis  asportatis  assignable,  788  60. 
trespass  to  land  assignable,  788  51. 

distinction  between  personal  and  real  prop- 
erty, 787   27. 

exemplary  damages  for,  2181  42-47. 

injunction  to  restrain  granted,  when,  2258 
112-124.  2259  131.  132,  134-186. 

in  trover,  not  maintainable  by  letter,  when, 
1001   6. 

Intent  to  commit  renders  Indemnity  void. 
1950  2-4. 

may  be  maintained  by  abutting  owner 
against  telegraph  and  telephone  com- 
panies, 522  19,  20. 

personal  property  acquired  by  841. 

upon  mining  claim,  damages  for,  2104  6-7. 

wagon  road,  penalties  for  trespassing  on, 
517. 

TRESSPASSED.     See   tits.    Negllgeneei   ObUga- 
ttons  Imposed  by  Law. 

TRESSPASSING   ANIMALS 
Hen  on,  2007  7. 

TRIAIj 

by  Jury  in  apprenticeship  proceedings.     Seo 
tit  Master  and  Apprentice. 

TRIFLES 

disregarded  by  law,  2810. 
TROTESR 

maintainable  by  wife,  when,  218  149. 


TRUST  FUHD 

bears  Interest,  1108  80. 

deposit  In  bank  does  not  constitute  tender 

of,  1106  39. 
Income  does  not  accrue  from  testator's  death. 

1104  4. 

TRUSTEESS.     See  tit.  Uses  and  Traats* 

all  must  act,  1774. 

appointed  by  court  for  benefit  of  third  per- 
son, when,  1700. 
appointment  of  new  trustees  by  court.  178S. 
beneflciaries'  estates,  770  69-68. 
breach  of  trust,  measure  of  liability  for.  1701* 
certain  transactions  by,  forbidden,  1761. 

as   to,   flrenerally,   1782   2-70. 
conveyance  of  equitable  interest  to,  MS  1. 
cotrustees,    how    far   liable   for    each   other* 

i7eii 

as  to,  irenerally,  1768  3-28. 
discretionary  powers  of  trustees.  1774i 
duty  of  as  to  appointment  of  successor,  1768. 
entitled  to  possession,  when,  778  68-68. 
eruilty  of  fraud,  when,  1787. 
influence   not   to   be  used   for   his  own  ad- 

vantage,   1788,  1768  2-10. 
investment  of  money  by,  1788. 

as  to,  generally,  1788  1-18. 

interest  charged  on  failure  to  Invest,  1T78 
1-27. 
involuntary    trustee 

as  to,  irenerally,  1788  1-44. 

deflnition  of,  1788  8,   4. 

must  see  to  application  of  trust  property, 
when,  1784. 

third  person  liable  as.  when,  1784. 

who  is,  1788* 
liability  for  cotrustee,  as  to,  1788. 

as  to,  grenerally,  1768  8-22. 
liability  for  losses  only,  when,  1788. 
measure  of  liability  for  breach  of  trust,  1781. 
min£rlinir  trust  property  with  his  own,  1788. 

as  to.  erenerally,  1769  1-66. 
must  obey  declaration  of  trust,  1766. 

degrree  of  care  and  diligence  in  ezecutinff 
trust.   1768. 
not  to  assume  a  trust  adverse  to  interest  of 

beneficiary,   1788. 
not  to  use  property  for  his  own  profit,  1748. 

in  ereneral,  1788  2-81.  , 

obligations  of,  as  to,  1748. 

generally,  1748  1-18. 
ofllce  of,  how  vacated,  1780. 

discharge  of  trustee.  1780. 

removal  by  court,  1781. 
partners  are  for  each  other,  1888. 
powers  of  trustees.  177S. 

as  to.  generally.  1772  1-41. 

discretionary  powers,  1774. 
presumptions  against.   17679  1768  2-18. 
purchase    by,    of   claim    against   trust   fund* 

1771. 
rights  of  trustees,  as  to,  1778. 

compensation  of  trustee,  1776. 
as  to,  generally,  1776  1-13. 

indemnification  of  trustee,  1778* 
as  to.  generally,  1775  1-24. 

Involuntary  trustee  becoming  such  by  his 
own   fault   not   within   provision,   1777. 
savings  bank  is,  689  9. 
superior  court  as  trustee,  1788. 

as  to,  generally,  1784  2-17. 
survivorship  between  cotrustees.  1788. 


termination  of  trust     See  tit  Tnnrt* 
title  of,  768  20-62. 
to  disclose  adverse  interest,  1788. 
what  constitutes  one  a.  1788. 

as  to,  generally,  1780  1-12. 

oonfidential  relation,  and  how  shown,  ITSi 
13-88. 

•vidence  and  burden  of  proof,  1788  84-87. 

TRUSTS.     See  tit  Uses  and  Trasts. 

cannot  be  created  under  power  to  sell,  881  61. 
cause   of  action  arising   out  of,   assignable, 

768  62. 
conditions  creating  are  valid,  871  89-46. 
evidence  of,  17S4  21-26. 
for  benefit  of  third  persons.     See  tit  Trvsta. 

for  Benefit  of  TktrA  Persons. 
for  what  purposes  a  trust  may  be  created, 

1732. 
how  created,  1728,  1724  4-14. 

by  will,  1070  67-69. 
^  how  not  created,  1724  16-20. 
involuntary  trust  resulting  from  negligenca, 
1741. 

In  general,  1742  2-33. 

remedies,  pleading  and  practice,  1747  107- 
124. 

when  decreed,  1748  84-97. 

when  not  decreed,  1748  98-106. 
Involuntary  trust,   what   is,   1728b 

actloa  to  enforce,  1728  44,  46. 

as  to,  generally,  1727  1-9. 

evidence  of,  1729  46-64. 

how  created,  1727  10-33. 

how  not  ci^eated,  1729  34-48. 
involuntary  trustee.    See  tit  Tmstces. 

as  to,  generally,  1789  6-44. 

who  is,  1788. 
not  revocable,  1779. 

as  to  revocability,   generally,   1779   2-16. 
obligations     of     third     persona      See      tit 


to  see   to   application   of  property,   when. 

1764. 
when  an  involuntary  trustee.  1764. 
obligations  of  trustees.     See  tit  Trasteeau 

as- to,  generally,  1748. 
parties  to  the  contract,  1780. 
succession  or  appointment  of  new  trustoo& 

See  tit  Tmsteea. 
sufllciency  of  delivery  to  beneficiary,  888  57. 
suspension  of  ownership  by,  as  to,  887. 
termination  of  trust 

how  extinguished,  1777. 

as   to,    generally,   1778,  1778. 
transfer  in,  not  merely  mortgage,  when,  2886 
63. 

transfer  of  property  held  In,  to  be  recorded, 
924. 

trustee's  ofllce,  how  vacated.     See  tit  Tra*. 

tc«i. 
by  death  or  discharge.  ITSOw 
TOluntary    trust 

as  to.  generally,  1728  1-7. 

how  created.   1728  8-17. 

how  created  as  to  trustee.  1788. 

as  to,  generally,  1787  2-26. 
how  created  as  to  truster,  1788. 

as  to,  generally,  1788  1-24. 

beneficiaries,  who  may  be,  1788  48-48. 

evidence  to  create,  1786  61-67. 

how  created,  1784  29-42. 
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TRUSTS   (continued) 

▼oluntary,    as    to     truiter.     Intention,    how 
shown,   1784   26-28. 
of  personal  propert7t  1785  46-60. 
when  not  created,  1726  18-28. 
what    constitutes  .on«    a    trustee.      See    tit. 
Tnisteea. 
as  to,  1780. 
•*TRUSTS»»  AND  ^fTRVSTBES** 

when  to  be  part  of  corporate  name,  804. 
TRUSTS  FOR  BBNBFIT  OF  THIRD  PBRSOlf 8 
olStlm  against  trust  fund,  purchase  by  trus- 
tee, 1771. 
compensation  of  trustee,  1778. 

as  to,  generally,  1776  1-18. 
creation  of,  1766. 

as  to,  generally,  1765  1-8. 
declaration  of  trust,  1766. 

as  to,  srenerally,  1766  1-28. 
decree   of   care  and   dillKenoe   In   executlliff 

trust,  1768. 
discharge  of  trustee,  1786. 

as  to,  generally,  1781  1-9. 
duty  of  trustee  as   to  appointment  of  suc- 
cessor, 1768. 
how  extinguished,  1777« 

as  to,  generally,  1777  1-86. 
indemnification  of  trustees,  1775. 

as  to,  generally,  1778  1-24. 
Insolvency  of  trustee,  1777. 
Investment   of  money  by  trustee,  1768. 
as  to.  generally,  1769  1-13. 
interest  charged  to   trustee  on   failure  to 
invest,  1770. 
as  to.  generally,  1770  1-27. 
nature  and  creation  of,  1765.   . 

who  are  trustees  for,  1765t 
not  revocable,  1779. 

as  to  revocability  of  trust,  1779  1-18* 
obligations   of  trustees,  1768. 
office  of  trustee,  how  vacated,  1780> 
powers  of  trustees,  1772. 
all  must  act  together,  1774. 
as  agent,  1772. 
as  to,  generally,  1772  1-41. 
discretionary  powers,  1774. 
purchase    of    claim    against    trust    fund    by 

trustee,  1771. 
removal  of  trustee  by  court,  1781« 

as  to,   generally,  1781  1-8. 
rights  of  trustees,  1776. 

succession   or   appointment   of  new   truates^ 
1782. 
superior  court  as  trustee,  1788. 

as   to,   generally,  1784  2-17. 
survivorship  between  trustees,  1788. 
vacant  trusteeship  filled  by  court,  178& 
as  to,  generally,  1782  1-24. 
superior  court  as  trustee,  1788. 

as  to,  generally,  1784  2-17. 
survivorship  between  cotrustees,  1788. 
termination  of  trust.     See  tit   Tmst. 
trustee   appointed   by  court,   when,   1766. 
trustees  must  obey  declaration  of  trust,  176& 
TU!f  NBL.  RIGHT 

appurtenant,  when,  626  85. 
TVRNPIKIS   COMPANIES 

can  hold  what  real  estate,  881  62,  68. 
ULTRA  TIRES 

as  to.  S81  69.  888  109-116. 
UNBORN  CHILD 

action  by  unborn  infant,  38  16-47. 


as  to,  generally,  88  1-16. 

bastard  child  not  In  esse,  88  8. 

estate  in  remainder  may  be  taken  by,  40  tY. 

existence  of  child  before  birth,  40  98-111. 

jurisdiction,  41  119. 

lands  of  unborn  Infants,  40  112-116. 

legacy  to  a  class  takes  by,  41  1-17. 

limitation     to     children,     heirs,     or     issues, 

takes  by,  41  118. 
may  be  appointed  executor,  41  181. 
may  have  guardian,  88  10. 
may  have  injunction   to   stay  waste,  88  11. 
partition,  not  in  esse  to  give  premature  birth, 

effect  of,  41  121,  122. 
remainders    and  reversions,  capable  of  tak- 
ing as  purchasers,  41  123-126. 
statute  of  distribution,  takes  under,  41  126, 

127. 
statute  of  succession,  takes  under,  41  128-180. 
still-born  child  not  succeeding,  88  14. 
taking  by  conveyance,  86  48-66. 
takinjBT  by  descent,  devise,  and  distribution, 

87  67-96. 
vouched  in  recovery,  may  be,  42  134. 
what  is,  82. 

writ  de  ventre  Inspiciendo,  88  15. 
VNCLAIMBD  DEPOSITS 

biennial  report  of,  by  savings  banks,  544. 
UNDERGROUND    RAILROADS.      See    tit.    Ele- 
vated  and  UndevsvoiiBd   Railroads. 
UNDERSTANDING 
-  contracts   by  persons   without,  51.     See   tit. 
Coatmets    by    Persons    Wlthoot    Under- 
standing. 
UNDERTAKING.     See   Uts.    Oiianintyi  Indem- 

nttyi  Snretyslilp. 
UNDUE  INFLUENCE.     See  tit  Wills, 
as  to  what  constitutes,  1298. 

in  general,  1284  1-9. 
eonfldential    relations    between    the    parties, 
1294  10-40. 
between  what  parties,  1295  18-21. 
husband  and  wife,  1295  22-31. 
parent  and  child,  1296  32-36. 
spiritual  adviser  and  subject,  1296  87-89. 
trustee  and  cestui   que  trust,  1296  40. 
evidence.  1297  66-64. 

possession  merely,  not  evidence  of,  1298  65. 
presumption  as  to,  1295  14-17. 

against  trustee,  1757. 
province  of  Jury  invaded,  when,  1298  69. 
right  of  action,  1297  49-64. 
weakness  of  mind,  1296  41-48. 
What  constitutes  in  execution  of  sale,  1009 
9-47. 
contracts  procured  by  voidable,  1271»  1441. 
definition  of,  1298. 

evidence  and  burden  of  proof  in,  1011  81-131. 
extent  necessary  to  vitiate  will,  1010  48-80k 
in  general,  1006  1-8. 
in  gift,  912  10. 
of  husband,  in  obtaining  wife's  acknowledg- 
ment.  982   6-8. 
presumption  of  in  will,  1012  89-138. 
rescission  for,  1441. 
thing  gained  by,  trust,  1741. 
trust  arising  through,  1744. 
wills  procured  by  or  revoked  through,  1007. 
UNIFORMS 

failure     to    distinguish    between    conductor 

and  watchman,  486  S. 
necessary   for  minor,   when.     See   tit.   IHInor. 


V7NINCLOSBD  LAND,     fiee  tit  Home 

may  be  selecUd  as  homestead,  MO  62. 
UNIVBRSITIB8.     See  Utfl.  CoUesca  and  Sc»l- 


imLAWVUL  ACT 

compensation  for,  SITS  2,  S. 
ITNLAWFUIi  CONTRACTrs.     See  Ut  Cmatrmetu. 

as  to  what  are,  1408,  1425. 

contracts  which  are  within  the  rule,  1407 

86-178. 
in  sreneral,  140B  1-86. 
contracts  contravening  tho  laws»  1410   17t* 
236. 
iramlnff  and  waererlng  contracts,  1410  286- 
812. 
contracts  fixing  damages  void,  1438. 

exceptions  to  the  rule,  1428,  1427  1-64. 
contracts  in  restraint  of  marriagre,  1440. 
contracts  in  restraint  of  trade,  1421. 

exceptions  in  favor  of  sale   of  sroodowill, 

14S1. 
In  greneral  and  illustrations,  1482  1-62. 
interstate    commerce.      See    tit.    latemtatc 


as  to,  generally,  1488  68-67. 
monopolies.     See  tit   Monopolies. 

as  to,  generally,  1488  67-106. 
remedies,  pleading  and  practice,  1480  106- 
114. 
exceptions  in  favor  of  partnership  arrange- 
ments, 1440. 
UNIjAVnFVMj   OBLIGATIONS.     Sec  tit   ObUga- 
ttona. 
as  to,  generally,  1108  86-66. 
UNIiAWFVL  TRANSFBR 
administrator    may    maintain    action    to   set 

aside.  054  2. 
as  to  creditors,  054  6. 

certain    instruments    void    as    against    pur- 
chaser, 064. 
knowledge  of  vendee  has  effect,  006  9. 

bona  flde  purchaser  from  fraudulent  ven- 
dee, 056  10,  11. 
not  void  as  against  purchaser,  when,  068. 
power  to   revoke,   when,  055. 
to  wife,  by  insolvent  husband.  056  12. 
validity,  as  between  parties,  055  14,  16. 
voluntary  conveyance  is,  when,  066  13. 

VNIiiaUIDATED  DAMAGES.   See  tit  Damages. 
CTNRRCORDEID  DBKD.     See  tits.  Deod|  Notice. 

facts  giving  notice  of,  27  104. 

UNRBCORDED     INSTRUMENT 

as  to.  generally,  053  2-16. 
valid  between  the  parties,  058. 
UNSOUND  MIND.    See  tits.  Pemone  of  Unsouiid 
Mind)  Wills  $  "Words  and  Phrases. 
as  affecting  capacity  to   make  a  will,   1002 

148-169. 
as  affecting  testamentary  capacity,  1001  127- 

191. 
contracts   by   persons   of,   54.     See   tit   Coa« 
tracts  by  Peraons  of  Unaonad  Mind. 
UNWHOLESOME  FOODS 

general  rule  as  to,  85  64,  65. 

provisions    sold    for    domestic    use,    general 

rules  as  to,  88  66-86. 
unwholesome  water,  88  86. 
USAGE 

agent  to  conform  to,  1878. 

definition  of,  1887. 

employee  to  conform  to.   1828. 


USB  AND   OCCUPATION 

cannot  be  based  on  claim  for  damages,  when, 
2187  8. 

USES      AND      TRUSTS.     See      tits.      Tmatccai 
Trusts. 

acceptance 

by  beneficiary.  788  130-186. 
by  trustee,  788  113-127. 
as  to,  generally,  724  2-46,  748  1-28. 
author  of  may  devise,   etc,  778. 
by  operation  of  law,  in  general,  471  264-279. 
constructive  trusts,  742  280-304. 
evidence  and  burden  of  proof,  747  887-411. 
government    grants,    mining    claims,    etc.. 

745  366-886. 
resulting  trusts,   748   305-366. 
certain  sales,  etc.,  by  trustees,  void.  780. 
created  by  conveyance  in  the  name  of  an- 
other, 750  29-66. 
creation  of 
essential   elements,  728  14-99. 
parol  trusts  in  land,  732  100-112. 
estate  of  trustee  ceases,  when,  781. 
evidence  and  burden  of  proof,  750  75-88. 
evidence  to  create,  784  137-169. 
exercise  of  vested  powers,  788. 
for    what    purpose    express    trust    may    be 
created,  780. 
to   mortgage   or  lease   real   property,  780, 

788  47-60. 
to  receive  rents  and  profits  of  real  prop- 
erty  and   accumulate    same,   780,  784» 
62.  68. 
to  receive  rents  and  profits  of  real  prop- 
erty and  apply  same,  760,  783  51.  61. 
to  sell  real  property,  780,  762  20-46. 
grantor  of  trust  property,   title  of,  777. 
interest    remaining    in    grantor    of    express 

trust,  778. 
must  be  in  writing,  727. 

omitting  trust  in  conveyance,  effect  of.  770. 
precatory  tmats 
construction    of,   740    246-263. 
creation  of.  735  170-244. 
purchaser  for  value  without  notice  protected, 
when,  765. 
position  of  purchaser  without  notice,  750 

66-74. 
when  not  protected,  750  61-64. 
restraining  disposition  of  trust.  770. 
resolttng  trast 
estoppel  in  pais  of  equitable  owner,  when 

755  2. 
valid  as  against  creditors,  756  1. 
sales,  etc.,  by  trustees  void,  when,  780. 
title  of  grantor  of  trust  777. 
transfer  to  one  for  money  paid  by  another. 

748. 
trust  presumed,   when,  748. 
created  by  conveyance  in  name  of  another, 

750  20-66. 
evidence  as  to,  758  81-118. 
in  general.  740  2-28. 
trustee  of  express  trust  to  have  whole  estate 
as  to,  generally,  768  1-19. 
courts.  Jurisdiction  of,  771  69,  82. 
enforcement  of,  in  general,  772  88-96. 
against  whom  right  of  action  exists,  774 
121-182. 

■ 

defense   of   adverse  possession,  774   186- 

140. 
defense   of  laches,  774  141-149. 
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U8B8  AND  TRUSTS  (continued). 

defenses,  in  e^eneral,  774  133-13S, 

nature  of  remedy*  771  77-105. 

statute  of  limitations,  776  160-178. 

who  may  enforce,  778  106-120. 
tniatee 

benellclarles'  estates,  770  59,  88, 

title  of,  769  20-62. 

when  not  entitled  to  possession,  770  58« 
58. 
trustees  in  lands  liable  to  creditors,   when, 

705. 
vestlnfT  of  power  to  sell  or  mort^asre  real 

property,  704,  765  6-17. 
what  may  exist,  724. 
when  not  created  by  conveyance  in  namo  of 

another,  753  66-80. 

VACATION 

Of  highway,  riffht  of  abuttinsr  owner,  900  84. 
VAGRANT 

child  who  Is  to  be  arrested  and  committed, 
578. 

▼ALIDATINO 

defectively  executed  Instruments,  94U 
certified  copies  as  evidence,  041. 

VALIDATING  ACT 

as  to  corporations,  289  1,  804  85-37. 

VALUABLE    CONSIDERATION.      See    tit    CoB- 
•Ideratlon. 

what  is,  15  9-16. 

VBNDEE 

lien  of.  2096. 

VENDOR'S  LIBN 

as  to,  Erenerally,  2091-2095. 
homestead  liable  for,  when,  967. 

VARIANCE.      See   tit.    Acknowledsmeiite. 

in  name  of  officer  takina:  certificate,  987  8. 

VARIANCE  IN  LIBEL 

as  to,  88  198,  199. 

VEHICLES.     See   tit.    Carrtanre   of   Passencem 
for  Hire. 

common  carrier  of  persons,  to  provide  suffi- 
cient, 1700. 
not   to  be   overloaded,  1672. 

VENDOR'S  LIEN 

abandonment  of  contract  by  vendor  does  not 
erive,  2006  7. 

as  to  lien  of  seller  of  real  property,  2091* 

existence  in  favor  of  whom,  2096  6. 

existence  of.  2092  4-14. 

failure  to  make  good  title  or  e^ive  posses- 
sion, effect  of,  2096  6,  6. 

for  purchase  money  takes  priority,  2000  2-16. 

in  general,  2092  1-47. 

is  not  a  specific  and  absolute  charge,  2098 
16-24. 

may  be  by  parol,  2008  35-39. 

nature  of,  2093  15. 

not   assignable,   789   53-57. 

on   homestead,    waiving,   when,   970   29. 

right  of  enforcement,  2008  25-33. 

waiver  of,  consideration  not  necessary  for, 
2008  34. 

VENUE 

change  of  in  action  for  false  Imprisonment, 

75  189. 
in  action  against  stockholder,  847  118. 
in    nn    fiction    to    enforce    stockholder's    llm- 

billty,  847  18. 


VERDICT  FOR  DAMAGES 

excessive,  when.  2181  49,  60. 
not  excessive,  when,  2181  51,  62. 

VESSELS.     See  tits.  Ships  |  Ships  and  Sklpplatc 

transfer  of,  how  recorded,  927. 

VESTED  FEE.     See  tit.  Fee. 

cannot  be  limited  by  will,  1072  •• 

VESTED    RIGHTS 

as  to  what  are,  828. 

future  interests,  656. 

not  affected  by  the  codes,  7,  10,  8  18. 

VESTING  OF  ESTATE 

in  homestead,  991  29. 

VESTING    OF    POWER    TO    SELL    IN    MORT* 
GAGE!,  ETC 
as  to,  764. 
exercise  of  power,  766. 

VICIOUS   ANIBIALS.     See   tits.   Anlmalsi  m 
Ilvence. 

injuries  by.  1458  89,  40. 

scienter  and  notice  to  owner,  1458  41-49. 
VIGILANT 

law  gives  preference  to  the,  2815. 
VISITATION.     See  tit.  Corporations. 

by  legislature,  of  corporations,  899  8. 

in  general,  399  4. 

VOID    CONDITION.     See    tit.    Condltloa* 
estate  held  under,  1197  67-62. 

VOLUNTARY   CONVEYANCE.      SOO   tlL 
fer« 

as  to,  850  86-38. 
definition  of,  848. 
validity  of,  848,  2282. 

VOLUNTARY  PAYMENT 

excess  of  authority  does  not  bind  prinelpal* 

1219  2. 
of  Joint  obligation,  1173  84. 
recovery  back,  when,  1218  120-128. 
when  made  under  duress,  1280  40-42. 

VOTING  TRUST.     See  tit  CorporaUona, 

of  corporation,  832  16. 

VOUCHED    IN   RECOVERY 

unborn  infant  may  be,  42  184. 
IVAGERINO 

contracts.     See  tit  Contmcte. 
insurance,  as  to,  1888. 

"WAGES.     See  tits.  Master  amd  Serranti  Mates 
and  Seamen. 

for  services  where  there  is  no  emplosnnent. 

1645. 
of  minor,  265. 

personal  representatives  entitled  to  receive. 

when,  1644. 
wife's  earnings,  as  to.  241. 

WAGON   ROAD    CORPORATIONS 

articles  of  incorporation.     See  tit  Covp«ni« 
tions. 
what  must  contain,  804. 
board  of  supervisors,  duty  of  in  relation  to^ 
509    1-6. 
powers  of,  510  7-14. 
bridges  and  ferries.     See  tit  Bridges^  Ferry, 

Wharf,  Chute,  and  Pier  Corporations. 
bridges  or  ferries  on-  line,  512. 
duty  to  fix  rate,  518  25-29. 
exemption  from,  514  46-48. 
not  to  be  charged  on  highways  or  public 
roads,  515. 
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WAGON  ROAD  CORPORATIONS  (continued), 
bridsea  or  ferries,  rates  must  be  posted,  SIC 

rl£rht  to  collect,  514  30-45. 

tolls,  BM  to,  In  ireneral,  5U  1-lS. 
limit  of,  519. 
penalty  for  violation,  512. 

when  right  ceases,  614  49-58. 
commissioners    to    act    in    conjunction    with 

surveyor,  506. 
creation  and  nature  of,  507  8-16. 
crossln£rs,  as  to,  509. 

forfeiture  of  franchise,  51S»  515  64-61,  610. 
franchise  of,  510. 

acceptance,  extent,  and  nature,  510  16-20. 

right  to  question,  510  21-24. 

transfer  of,  510  25-29. 

vacation,  abandonment,  etc.,  510  80,  81. 
horseless    vehicles,    franchise    to    construct 

road  for,  618. 
how  to  be  laid  out,  500* 
hypothecation  of  property,  517. 
in  greneral.  607  1-5. 
legrlslatlve   power   over,  506  16-27. 
mortgrage  or  hypothecation  of  property*  51T* 
natural  person,  ownership  by,  61& 
openingr  highway  taken  as,  500. 
peaalty 

for  excessive  toll,  513. 

for  trespass  on  property  of,  517* 


date  of  franchise,  510. 

rate  of  tolls,  516. 
property  rights  acquired  by,  506  28-87. 
reduction   of  tolls,  when,   617. 
repairs,  duty  to  make,  518,  14-24. 
revenue,  how  apportioned,  517. 
right  to  construct  other  roads,  511  82-42. 
«abserlpttoA 

amount  necessary  to  entitle  to  file  articles. 


toll-gate,  as  to,  500. 

toll- gatherer,  right  to  detain  until  payment 
made,  616. 
not  to  detain  unreasonably,  516. 
survey  and  map  to  be  filed  and  approved,  500. 
tolls.     See  "bridges  or  ferries  on  line,"  this 
title. 
rates  to  be  posted  at  gate,  516. 
to  be  reduced,  when,  517. 
avoiding  tolls,  penalty  for,  616. 
persons  detained  until  toll  paid,  516. 
reduced,  when.  517. 
trespass  on  property  of,  penalty,  617. 
unnecessary     detention     or     overcharges^ 

damages  for,  616. 
what  may  be  charged,  6ia. 

"WAITB"  AND  **RKJiOVHCW 

not  words  of  conveyance,  871  27. 

WAITBR 

eommunlcatlon  of  in  Insurance,  1808, 

for  bottomry  Hen  on  foreign  vessel,  9080  10. 

lunatic's  rights  not  lost  by,  58. 

of  agistor's  Hen.  9007  8. 

of  condition,  1100  138-156. 

of  delay  In  making  payment.  1940  21-28. 

of  demand  by  pledgeor  or  debtor,  9074. 

of  notice  of  sale  of  pledged  property,  9078. 

of  objections  to  offer  of  performance,  1947. 

of  objection  to  performance  by  one  of  Joint 

obligors,   1290  20,  70. 
Of  option  as  to  delivery  of  goods  purchased. 

1601. 


of  performance,  1109  173-176. 

of  presentment  and  notice,  9151« 

of  protest,  9161. 

of  provisions  of  the  code,  by  stipulation,  9171. 

of  sale  of  corporated  stock.  878. 

"WATVER  AND  RATIFICATION 

of  fraudulent  act,  effect  of,  1988  77-86. 

WAITBR  OF  CONDITION.     See  Ut.  CuiAltloa. 

as  to,  886  48. 

WAIVER   OF   RIQHT 

as  to  line  fences,  728  88. 

WAIVBR  OF  TITIjB 

of  vendor,  when,  1947  t. 

WALL 

may  be  pulled  down,  when,  718. 
shoring  up,  duty  as  to,  717  66-59. 
WAR 

dissolution  of  partnership  by,  1858b 

WARBHOVSR 

sale  of  property  in,  808  48-46. 

WARBHOUSE  RBCBIPT 

as  to,  generally,  1684  1-15. 

classification  and  effect  of,  1684. 

forged,  liability  thereon,  1684  4. 

indorsement  of  negotiable-  receipt,  1588. 

negotiability,  1686. 

not  to  be  Issued,  when,  1688. 

not  to  Issue  except,  1588. 

penalties,  1686. 

requisites  of,  1584. 

second  receipt.  1588. 

transfer  of  property  by  Indorsement  of.  1884. 

WAREHOUSBBIBN.      See    tit    Warehoi 
ceipt. 

liabilities,  generally,  1686. 

liability  for  loss  by  fire, 

non-negotiable  receipt  and  its  effect, 

penalties  and  liabilities,  1686. 

property  not  to  be  removed  from  without 
consent  in  writing,  1588. 

receipts  of.     See  tit.  Warehosse  Receipts. 

removal  of  property,  written  consent  neces- 
sary, 1589. 

transfer  of  property  in,  by  indorsement  of 
receipt,  1684. 

WARRANT   OF  AUTHORITY 

breach  of  by  agent,  damages  for.  9191« 

WARRANTY.     See  tit.  Sale. 

agent's    authority    with    reference    to,    1008^ 

1816. 
as  to  generally,  1509  2-29. 
breach  of,  rights  of  party,  1514. 

as  to,  generally,  1614  2-27. 
by  indorsement,  9198. 
covenants  for,  1908. 
definition  of,  1609. 

Implied  in  contract  of  sale,  when.  160^ 
in  exchange  of  money,  1690. 
In  insurance.     See  tit.  lasurance. 
lineal    and    collateral    warranties    abolished, 

008. 
of  money,  on  exchange,  1510. 
of  quality  of  personal  property,  damages  for 

breach  of,  9188. 
for  special  purpose,  damages  for  breach  of, 
9188. 
Of  title,  1504. 
of   title  to  personal   property,  damagos  for 

breach  of,  9180. 
on  Judicial  sale,  1611. 
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WARRANTY   (continued) 
on  sale  by  sample,  llMNk 
where  buyer  relies  on  statement  of  seller« 

WA8TB 

by  cotenant  or  life  tenant,  1464i 

by  ffuardlan,  14M4. 

defined,  70S  18. 

grantee's  recovery  for,  170C 

injunction  granted  to  restrain,  aSM  140-180, 

SM0  163. 
on  mortffafred  property,  lOOS. 
tearinsT  down  dwelling-house,  eto.,  7M  IL 
treble  damaffes,  705  14. 

WA8TB  WATSOIS.     See  tlU.  Apwroprimtkcm  of 
Waters  I  Water. 

appropriation  of,  1167  S2-86. 

approprlator   of  waters   must  prerent,  UiBl 

64-57. 
forfeiture  of  by  tenant,  1S78  IS. 
notice  of.    See  tit.    Noticcb 
surplus  waters,  1157  86-20. 

WATBOl.     See  tits.   Avproprlattoni  Water  aad 
Canal  Companies. 

abandonment  of  appropriation,  1140i 
alluvion  on.     See  tit.  AUnvlon. 
appropriation  of  nse  of 

completion  of,  1611. 

diligence  In,  1100,  1100. 

first  in  time,  first  in  right.  1158. 

must  be  for  useful  purpose,  1140. 

rights  in  stream  acQulred  by,  11S7* 

subsequent  to  conveyance,  051  87. 
appropriated   to  land   is  appurtenant,  when, 

000  86-44. 
avulsion.     See  tit.  Avulsion. 

as  to,  840. 

boundaries  by,  706. 

changing  use  of,  effect,  1158. 
completion    of    diversion,    what    constitutes, 

1100. 
diligence    required    In    appropriating,    1100, 

llOS. 
ditch  or  fiume.    See  tit.  Dltckes,  Flnn&es,  etew 
diversion,  change  of  point  of,  1158. 
easement 

to  receive  and  discharge  on  land,  004. 

to  take,  084. 
flowing  from  spring,  appropriation  of,  1148 

76-78. 
fiume  or  ditch.    See  tit.  DItclies,  FInmes,  etc. 
forfeiture  of  claim  of  appropriated,  1101, 1108. 
hydraulic  mining,  use  in,  1100. 
islands  in.     See  tit.  Islands* 

as  to  ownership  of.  841* 
notlee  of  appropriation 

recording  of,  1104. 

requisites  of,  1150. 
porcolating  oannot  bo  appropriated,  1149  68, 

64. 
posting.  1150. 

prescriptive  rights  in,  887  48-76. 
priority  of  rights  in,  1156. 
reclaiming  after  turning  into  natural  ohan- 

nel,  1150. 
recording  notice  of  appropriation,  1104. 
relation 

doctrine  of  applied  to,  1101. 

of  olaim  to  date  of  posting  notlee,  1101. 

of  rights  of  present  claimants,  1108. 


right  to  appropriate  after  ontry  on  public 
land,  1143  66-71. 

servitudes  of,  004,  088. 

turning  into  natural  channel,  right  to  re- 
claim after,  1166. 

WATER   AKD    CANAL    CORPORATIONS.      See 
tit.  Appropriation. 
bridges,  duly  to  maintain  on  highway,  68S. 
construction  and  repair  of  bridges,  588. 
construction  of  canal,  etc.,  582. 
contract,   city  or   town   may  for  supply  of 

water,  584. 
contract  to  supply  city  or  town*  584. 

to  be  in  writing,  588  18-16. 
duties   of 
In  furnishing  cities  with  water,  585. 
to   supply   water   to    parties   within   flow, 
588  16-18. 
fire,  duty  in  case  of,  685. 
free  supply,  rights  under  general   law  and 

^constitution,  580  99-117. 
flumes.     See  tit  Ditehcs,  Flames,  ete. 

duty  as  to,  588. 
highway 

duty  to  maintain  bridges  on,  when,  588. 
not  to  be  obstructed  by,  688. 
Irrigation  rights.     See  tit.  irrigation* 

as  to,  generally,  588. 
legislative  power,  584  1-4. 
may  purchase  and  own  what,  881  67. 
must  furnish  water  for  family  use  upon  de- 
mand, 685. 
rules  may  be  prescribed,  535. 
ordlnjEinces  affecting,  534  6,   6. 
person   furnished   water  entitled   to   contin- 
uance, when,  588. 
purchaser  of  stock,  position  of,  584  24,  26. 
rates 

cities  to  be  charged,  686. 
constitutional  provisions  as  to,  530  1-12. 
contracts    between    municipality    and    cor- 
poration, 580  96-98. 
flxing  of,  authority  to  fix,  030  13-21. 
amount  of  compensation,  538  50-66. 
extent  of  authority,  530  22-27. 
matters  to  be  considered,  537  41-49. 
nature  of  authority,  537  28-40. 
party's  right  to  compel,  538  66-76. 
power  to  collect  and  enforce,  530  91-96. 
reviewable  by  court,  630  77-90. 
how  determined,  534  14-16. 
regulating  rates,  534. 
right  of  contract  as  to,  588  19-22. 
right  of  purchasers  to  use  water  for  irriga- 
tion, 583. 
right  to  use  of  water,  634  10-18. 
right  to  use  streets,  etc.,  581  1-12. 
sale  of  stock  of,  effect  of,  684  28. 
stock  of  appurtenant  to  land,  when,  848. 


duty  in  case  of  fire,  536. 

may  construct  bridges  and  recover  there- 
for, 583. 

may  prescribe   rules   for,   536. 
supply,  right  to  stop  not  arbitrary,  584  26-29. 
term  of  grant,  634. 

"WATER    COMPAlflBS.     See    tit.    "Wator    and 
Canal   Companies.  . 

may  purchase  and  own  what,  881  67. 
stoek  of 

appurtenant  to  land,  when, 
transfer   of,   848. 


WATBR  POWBR 

appurtenant,  when.  IR1T  SI. 
In  groas,  appurtenant,  and  independent,  when» 
627  62. 
WATBR  RATBS.     See  tits.  Water  ContpaBlcei 
Ratce. 

WATBR-RIGHTSy   aa    to.   see   tit   Water   aA« 
Canal  Corparatloaa. 

abandonment,  what  constttutee,  1151  38«49. 
acquired    by    appropriation    may    be    trans- 
ferred, 1138  21.  33. 
adverse  possession,  1161  28-36. 
appropriation   must   be   for   useful   purpose. 
1149. 
in  general,  1148  3-8. 
appropriation,  what  constitutes,  1100  9-22. 
as  to,  in  ireneral,  687  60-60,  11S8  2-22. 
cannot  be  acquired  by  appropriation,  when. 

114S  74,  76. 
ehanire  of  place  of  diversion  of  water,  1188 

4-21. 
completion  defined,  1161* 
diligence  in  appropriation  of  water,  1160* 
doctrine  of   relation  applied,  1161. 
duty  to  repair  ditches,  1148  172-180. 
first  in  time,  first  in  right,  1155. 
as  between  different  users,  1158  49-SS. 
as  to,  generally,  1156  2-10. 
right  of  prior  appropriator,  1156  11-29. 
right     of    subsequent    appropriator.    116T 
80-48. 
forfeiture,  1161. 

as  to.  generally,  1168  2-9. 

construction   of    section    relative    to,    1168 

10-18. 
Intention  must  be  executed,  1168  14-20. 
necessary   of   compliance   with    code,    1168 
21-26. 
forfeiture  by  non-user,  1158  60-57. 
in  a  ditch,  IISO  20. 
is  principal  thing,  1139. 
may  be  acquired  by  appropriation,  1187* 
notice  of  appropriation,  as  to,  1158. 
contents  of  notice,  1158. 
insufflciency  of  notice,  1158  6. 
record  of  notice,  1158. 
relative  improvement  of  notice,  1100  9. 
point  of  diversion  may  be  changed,  1158. 
as  to,  generally,  1158  1-3. 
change  of  place  of  diversion,  1158  4-21. 
substitution  of  pipe  for  ditch  or  flume,  1154 
22-24. 
recorder   to   keep   book   in   which   to   record 

notices,  1164. 
rights    of    appropriators,    in    general,    1144 
102-147. 
of  subsequent  appropriators,  1147  148-171. 
state    laws    affecting    construction    of.    1041 

50-55. 
substitution  of  pipe  for  ditch  or  flume,  1184 

22-24. 
time  within  which  to   commence  excavation 
on  public  reservations,  1164. 
as  to,  prenerally.  1164  2-8. 
protection  afforded   by   code,   necessary  to 

whom,  1165  19,  20. 
who  protected.  1165  9-18. 
transferred.  1139  21,  22. 
turning  water  Into  natural  channel.  1158. 
United  States  laws  affecting,  1139  23-49.     i 
what  capable  of  appropriation,  1141  56-78. 
who   may   appropriate,  1143  79-101. 


-WATBRWAYg 

telephone  and  telegraph  lines  along,  SSI* 

WAY.     See  tit.  Rlgkt  of  Way. 

as  to  boundary  by.     Bee  tit.  Ways,  Bomd* 
ary  of. 

WAY    OF    NBCBgSITY.      8eo    Uts.    RaaoiacBtai 
8ervlt«de. 

homestead  subject  to,  when,  970  80. 

"WAYS,  BOVMDARIBS  BY.    See  tit.  Bowadarlco. 

as  to,  718. 

civil-law  doctrine,  718  5. 

common-law  rule,  713  6. 

compensation  to  be  made  by  railroad  exer- 
cising power  of  eminent  domain,  715  16. 

damages,    diminution   of   value   of   property, 
714  11-18. 
mental  anguish,  as  to,  714  12. 

declaration  of  common  law  by  section,  714 14. 

excavation 
contract  between  excavator  and  adjoining 

landowner  for  damages,  714  8. 
contributory  negligence,  714  9,  10. 

for  buildings,  no  right  to.  713  2-4. 

grant  giving  highway  as  boundary,  718  8. 

injunction  lies,  when,  715  21.  22. 

lateral  and  subjacent  support,  as  to,  718. 

malice  not  in  question,  715  23. 

mining    land,    doctrine    inapplicable    to,    7l5 
24,  25. 

negligence  gives  right  to  liability  for  build- 
ing injured,  when.  715  26-47. 

prescriptive  right  to  support  of  building  can- 
not be  acquired.  717  48,  49. 

property  right  extends. to  ownership.  717  66. 

servient  tenements,  mutual  rights  of  owners, 
717  62-55. 

shoring  up  walls,  duty  of  owner  in   respeot 
to,  717  66-69. 

Sic  utere  tuo.  applicable,  718  60. 

street    Improvements    interfering    with,    718 
62,  63. 

'WEIGHING  AlfD  MBASURINO.     See  tit.  Idea- 
ttficatlon. 

future  weighing  or  measuring,  806  23. 
necessary  to  identification,  906  20-22. 

WHARF.     See     tit.      Bridges,     Ferry, 
Chatey  and  Pier  Corporations. 

WHARF  AND  CHUTE 

appurtenant,  when,  687  68. 

"WHARFINGKR.    See  tit.  Wareliovsemen. 

WHOLE-BLOOD 

klndk-ed  of,  in  succession,  1117  16,  17. 

"WIDOW 

inheritance   by.     See  tlL    8nccesaloB« 

legacy  to 

charged  with  debts  of  testator,  when, 
interest  on,  accrues,  when.  1106. 

succession  of.    See  tits.  Commnnlty  Property! 
Hnsband  and   Wife;   Snccesslon. 

WIFB.      See    tits.    Commnnlty   Property!    Hns- 
band and  wife!  'WIUs. 
as  heir,  1080  14. 

as  husband's  agent.  908  128-128. 
death   of,  damages  for,  as  to  succession  !•• 

1117  7-9. 
disinheriting.  1001  126,  126. 
husband  as  agent  of,  201  111-128. 
inherits  from  husband.  1137. 
property  rights  of,  811  86. 


UfDlBX* 


WIFE  (continued) 

remainder  of  estate  of,  who  sncceede  to»  HIS 

88. 
residence    necessary    to    confer    homestead 

riirht.  Ml  6S,  64. 
riffhts  and  remedies  of,  aoo  100-106. 
succeeds,  when.     See  tits.  Commimtty  Prop* 

ertyi  Hvsbamd  and  Wlfep  SvcceMiiOB. 

WIFB'S    DBBTS.      See   titS.    Commnalty    Proy- 
ertj;  Hneband  and  Wife. 

liability  of  community  property  for,  141  11-14. 

WIFIB'8  VOID  CONTRACT.     See  titS.  Coatvaetf 
Hvslbaiid  and  "Wife. 

adoption  by  husband,  196  67,  68. 

WILD  ANIBIAIiS 

as  to  property  in,  610  2,  28. 
birds  within  tnclosure,  dll  80. 

WILFUL  MISCOBTDUCT.     See  tit.  Damaffeflb 

exemplary  damagres  for,  S189  68,  66. 

WILLS 

abbreviations  in,  1007  2. 

absolute  devise  not  limited,  when,  1078  2. 

accumulative  lee^acies,  1071  8,  4. 

acts   of  forfretfulness  as  affecting  capacity* 

1008  180,  181. 
advancements.     See  tit.  AdTancements. 

are  ademptions,  when.    See  tit.  Ademytloas. 
after-born    child    revokes,   when,   1050,   1061 

1-19. 
"all   the   rest   and   residue"   used   In   means 

what,  1078  2. 
annuity.     See  tit.  Annvlty. 
as  performance  of  contract,  1218  16. 
as  to,  generally.  1001  127-191. 
as  to  specific  performance  of,  8227  41. 
as  to  who  may  make  a  will,  894. 
bequest    of     Interest    and     Income,    accmoa 
from,  when,  1104. 
of  residue,  effect  of,  1079* 
vesta,  when,  1084. 
bodily  ailments  do  not  incapacitate  for,  908 

73-78. 
capacity  to  make  a  will  not  simply  question 

of  fact,  998  64-68. 
capricious  will  does  not  affect  capacity,  1000 

113-118. 
certain  words,  effect  of  use  of,  1079. 
charitable  bequests.     See  tit.  Cliarltable  Uses 
and  Beqveata. 
as  to,  srenerally,  1017  18-23. 
charitable     uses     and     bequests.       See     tit. 

Charitable  Uses  and  Beqaesta. 
Child   born   after   testator's   death.     See  tits. 
After-bom    Child  |    Posthamoiia    Child. 
as  to,  generally,  1088  1-4. 
takes  under  will,  when,  1082. 
children  or  heirs,  how  disinherited,  1007  8-11. 
codicil.     See  tit.  Codicil. 

probate  of.     See  tit  Probate. 
competency  of  witness  to,  1029. 

as  to,  generally,  1029  1-7. 
condition  precedent,  what  is  in,  1087* 
effect  of,  1087. 

when  deemed  performed,  1087. 
condition  subsequent,  1087.  ^ 

conditional  devises  and  bequests,  1088. 
conditional  legacy,  1078  4. 
conditional  will,  1080. 

construction  of.    See  "Rules  of  Construction,** 
this  title. 
of  particular  wlls,  1008  61-99. 
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eonstructlon  of  particular  words  In.    8oe  tit. 
Words  and  Phrases. 

conversion  takes  effect,  when,  1062. 
creditor  competent  witness  to  the  will,  lOSO^ 

1081  1-16. 

death  of  devisee  or  legateo  before  testator. 
1088. 

effect  upon  interest  In  remainder,  1080. 
devise  of  common  property,  1078  10. 

of  land,  how  construed,  10B6  1-11. 
devise  or  bequest  to  a  class,  1081. 

of  all  real  or  personal  property,  1077* 
devise  vests,  when,  1084. 
devisees  take  as  tenants  In  common,  1088. 
direction    in    to    convert    land    Into    money, 

1082  7. 

disinheriting   wife    and    children   and    other 

relatives,  1001  126,  126. 
disposing   of   property   partly   separate   and 

partly  community,  1182  61. 
documents  not  attested  revert  to,  906  28-29. 
donee  of  power  has  no  estate  or  interest  In 

land,  1078  4. 
drunkenness   does   not   of   Itself,  take   away 

capacity,  999  84-105. 
estates  devised  chargeable  with  debts,  1098, 

1098. 
•vidence  as  to  capacity,  1004  192-247. 
burden  of  proof,  1084  192rl96. 
cdunty  register  to  show  age,  'not  admis- 
sible for,  1006  288. 
mental     condition     may    be    manifest    to 

others,  1004  203-207. 
mere  opinions  of  witnesses,  1005  222-227. 
of  value  of  testator's  estate  inadmissible, 
1006  239. 
Instructions  to  the  jury,  as  to,  1006  241, 
242. 
Insane  prejudice,  as  used  In,  1007  243, 
Jury    must    draw    Inference    from    facts, 
1007  244. 
Opinions  as   tq  sanity  or  Insanity  limited 

to  experts,  1005  217-221. 
opinions  of  witnesses  as  to  mental  sound- 
ness, 1005  211-216. 
physician  cannot  give  opinion  as  to  capac- 
ity, 1006  228-237. 
proof  required  of  proponent,  1004  196-202 
statements    and    declarations    of    testator. 
1006  204-210. 
execution  according  to  tenor,  1109. 
execution  and  revocation  of  wills,  998. 
executor   of   will   may   be   donor   of   power 

1078  6. 
expressions  of  hope  or  confidence,  1078  13. 
family   feuds  when   considered   In  determin- 
ing capacity,  1008  176. 
form  and  language  of,  995  14. 
formalities  of  may  be  prescribed  by  legisla- 
ture, 1019  13-26. 
gifts  to  subscribing  witnesses  void,  1080. 
given  effect  to  though  provisions  unreason- 
able, 1001  119-124. 
guardianship,   person   being   under  Incompe- 
tent to  make,  1008  174,  175. 
hallucinations,   effect   on   capacity,   1002  142- 

146. 
harmonizing  various  parts  of  will,  1072. 

as  to,  generally,  1072  1-9. 
hereditary  insanity,  effect  on  capacity,  1001 

128-136. 
holographic  will 

as  to,  generally,  1025  1-68. 


WIIXS  (continued) 
liolosrapbic,  deOnltlon  of,  l*ak 
how  conitmed,  lora  4. 
preiumptlonB  aa  to,  lOSi  9. 
homeateBd   of  ■epB.ri.ta  property  lacludad  tn 

devise  Id,  iOTS  E. 
husband  has  power  to  make  a(  half  of  com- 

munltjr  property.  M8  99,  71. 
lllasltlmata  child,   educatloD  and  aupport  ot 

provided  for,  1071  Gl. 
In  seneral,  MS  1-10. 
In  what  case  devli«  not  affected,  l*n. 

aa  to,  (enerally,  IS7S  I-I7. 
Iniana  delualona.  lOM  141-1G6. 
Instrument  In  vrltlnK  denotea  daair*  or  wlah, 

M7  4«-«8. 
Intent    ol    testator   to   be    carried   «ut,    lOT* 
G4-G<. 
ascertalnad  from  wards  ot  will,  IMS  SE-44. 
parol  or  extrinsic  evidence   to  show,  I0«8 
10-St. 
Intantlon  ot  teiUtor  to  b*  fflven  etiect,  tM 

S0-4G,  MS  <3. 
Intention    to    ba   aaoartalned    trom   the    wllL 
1M9. 
aa  to,  E«tMr«)lr,  IMT  1-Et. 
ltit«rpretatlon,  rules  of,  lOTO. 
Intoxication    does    not    ot    Itialf    talc*    airar 

capacltr.   MS   84-106. 
law  at  taitator'a  daath  sovema,  1091  G. 
UiW    KOvernlnK   valldltj   and    Interpretation. 

1110. 
law  o(  atate  In  vbleb  wilt  may  ba  reiorted 


like*  and  dislikes  of  human  belngi  aa  affact- 

ins  capacltr,  lOOS  ITS. 
mar  dispose  of  remains  ot  testator,  1016  t. 
mental  capacity  and  free,   untrammeled  ao- 


tlor 


a  TZ. 


Lkes  In.  loss, 
modification  of  court  cannot  make.  lOSS  4. 
"money"  used  In  may  Include  what.  lOTS  9. 
mutual   win,  1038. 

asreement  to  make,  1098  1-4. 

document  written  and   slsned  by  taatator 

l9  not.  when.  lOOA  19. 
execution  of.  ns  to.  lOW  11.  11. 
Joint    will    dlspoBlne    of    to    surrlTor,    lOM 

S.    S. 
oprration  ot.  1020  IS. 
probate  of.  lOW. 
proof  of  nuncupative  wills,  lOStk 

as  to,  Fencr.-illv,  lOM  1-6, 
reoulslte  or  v.illd.  ID3a. 
■s  to,  generBlly,  10»7  1-lS. 
dPclarnllon  of  will,  1039  !f>-3». 
evidence  of  coiiaclly.  losil  40-40. 
tlmo  whpn  made,  I03T  14>19. 
Wltnee3»a  to  nnd  number  of,  1098  10-(l. 

Talidiiy  of,  loan  B-io. 
auvotloB,  hnbit  of  ualnsr,  effect  on  capacity. 

MM  lOT. 
■•tore  and  dg3lgni.tlon  ot  leicaele*.     8e*  tit. 

aHax*  l«  (Inn.liMTO-M. 

alecraphl  nphii-."  this  title. 

•Mtoalom  lupply,  lOSS  9,  10. 

mlalrrn  to    utiBoundnesa    ot 

mAw  t  1  ^'11   't^   written. 


paper    referred    to    in    will,    how    Identified. 

1071  G. 
partial  Inaantly,  monomania,  affect  on  capac- 
ity,  1009  14g-lGG. 
passes  estate  subsequentlr  acquired,  lOST. 

as  to  law  KOvernInK,  10K7  I-tS. 
poetponement  of  rl^ht  ot  anjorment  void  lb. 

108E  22. 
power  to  devise,  bow  esecnted  br  tarma  of 

will,   1*77. 
power  to  make  a  wIlL  M7  Gl-Ol- 
prejudlces,  dialthes,  and  antipathies  aa  affect- 

InK  capacity,  1004  ISG. 
presumption    as    to    propertr    devtsed,    1070 

4T-G0. 
province  of  Jury  to  determine  whether 

Is  win,  M7  49. 
question  for  consideration  I*  yl(orou*n 

mind,  1000  100-lOB. 
reformation  of,  as  to  by  courts,  lOSS  I. 
rellKiouB    belief    as   atfectlnf    capacity. 


paper 


IgJ. 


n  by  codlclt.  1034. 
senerally.  1094  1-iE. 
codicil  amounts  to,  when,  1094  T-t. 
considered    with    the    original    wUl,    MS* 


deflnl 


S  S-G. 


bow  made,  lOM  6-lT. 

BUDOupatlve  will,  how  executed,  1MB. 

aa  to,  Kenerally,  lOSE  1-19. 
not  favored  by  law,  1090  1. 
presumption    In  favor   ot  testator'a  ua« 

terma,  lOSS  ii. 
probate  ot.  lOM  14. 
rovocatlon,  codicil  not,  lOSB  tl->t. 


of.  1 


>   IG. 


lulred  of, 
residuary  beiiuest.  loeS  IT, 
not  revoked,  when,  1079  IS, 

residuary      clauses. 


I   IS. 


tit. 


as  to,  Kenerally,  107S  1-11. 
right  of  testamentary  disposition.  0O7  G4-S*. 

subject  to  leKlslatlve  power.  MS  EO-Ol 
riKht  to  dispose  of  estate,  lOM  109-111. 
rules  (or  construction  of,  lon  S-49. 

of  particular  wills,  10*9  El-*>,  lOM  IS-ll. 
time  tor,  lOM  GO. 
rules  ot  construction 

certain   word*  not  necessary   to   paaa    tee, 

1077. 
different  part*  to  be  reconciled  If  poaalble. 

1079   S. 
Intestacy  to  be   avoided,   lOTS. 
technical  words   not  necessary,  lOTS. 
technical  words  ueed  In,  effect  of.  lOTO. 
where  ambiguous   or  doubtful.  107^ 
words  taken  in  ordinary  sense.  1074. 
aa  to,  senerally,  1074  1-e. 
particular  words  construed,  10T9  7-19. 
word*    to    receive    operative    construction, 
1070, 
rales  ot  anastmclloa  or  tatervretaUea 
surpIusBRe  dlereBsrded,  1070  E3. 
rules  of  Interpretation,  1070. 
harmonlsInK  various  parts.   1071. 
provided    by   the  code   In   accordance  with 

then  existing;,  lOTl  S. 
several   Instruments  to  be  taken  together, 

1071. 
a*  to,  Kenerally,  lOTl  I-ll. 
•ImInK  by  mark,  19  <T-77. 


KlfDBXi 


S451 


WILJ4S   (continued) 
specific  devises  and  lecacles.     See  tit.  liCffa- 
des. 

as  to,   generally,  1W9  10-49. 
spiritualism  as  affectinir  capacity,  1008  165, 

1004  186. 
■urplusace   disregarded   In   Instruction*  1079 

58. 
takes  effect,  when,  108S  28. 
testamentary  capacity,  996. 

Dr.  Taylor's  rule,  1001  127. 

evidence  as  to  capacity,  1004  192-247. 

how  affected  by  Intoxication,  999  84-107. 

how  affected  by  old  agre,  998  72-83. 

not  affected  by  unjust  or  capricious  will. 
1000  118-118. 

unnatural  and  Inequitable  wills,  1000  108- 
126. 

unsoundness  of  mind,  1001  127-191. 

who  may  make  a  will,  998  61-71. 
testator's  intention  to  be  carried  out,  1000. 

as  to.  In  general.  1000  1-60. 

construction  of  particular  wills,  106S  51-99. 
time  of  vestinff  of  estate  and  lefirades,  1064 

21. 
to  be  proved  within  what  time,  1106. 
trust,  how  created  by,  1070  67. 
trustee  grlven  control  of  estate,  1100  !• 
vndiie  ImMveaoe 

as  to.  In  ereneral,  1007,  1008  1-8. 

evidence  and  burden  of  proof.  1011  8I-14I, 

extent  of  necessary,  1010  48-80. 

what  conistitutes,  1008  9-47. 
unfriendly  terms  of  wife  as  aflectiner  capac- 
ity,  1004   189. 
unjust   will   does   not   affect   capacity,   1000 

118-118. 
valid  and  invalid  clauses,  1079  7,  8. 
vested  fee  cannot  be  limited  by,  1076  IL 
what  are  wills,  995  11-51. 
what  may  pass  by  will,  1016. 
who  may  take  by  will,  1015. 

as  to,  irenerally,  1010  1-12. 
will  made  out  of  state  not  valid,  when,  1066. 

as  to,  cenerally,  1032  1-22. 
will    of    married    woman.      See    tit.    Married 


may  make,  alter,  or  revoke  will,  1014,  1015 
2-12. 
witness    subscribinfiT    will,     competency    o4 

1029.     See  tit.  Witness. 
witness  to,  creditor  competent,  1080. 
witness  to  add  residence,  1028. 
witness  to  will  as  devisee,  1081. 
words  In  of  entreaty  or  desire,  effect  of,  1078 

6-8. 
words  of  donation  and  limitation,  1080. 

to  what  time  words  refer,  1060. 
words  of  to  be  taken  in  ordinary  sense,  1074. 
written  will,  how  executed,  1017. 

acknowledfirment  of  will,  1021  59-94. 
as  to.  firenerally,  1018  1-27. 
evidence  as  to,  1024  127-146. 
sigrnature  of  testator,  1029  28-58. 
witnesses  of,  1098  95-126. 
written  will,  how  revoked,  1040  1-87. 
after-born  child,  unprovided   for,  revokes, 
1050,   1051    1-19.      See    tits.    After-bom 
Cklldi  Postlmmoiui  Child. 
contract  of  sale  not  revocation,  1048. 
conveyance,  when  not  a  revocation.  1046. 
when  it  is  a  revocation,  1049  1-12. 


effect  of  marrlagre  of  msn  on  his  will,  1040. 

of  woman  on  her  will,  1047. 

antenuptial    contract    does    not    revoke, 
1047  16-19. 

as  to,  generally,  1047  1-21. 

by  codicil  and  otherwise.  104*^  18,  14. 

power  of  appointment,  1048  20    21. 

revivor  by  death  of  husband,  1047  IS. 
•vidence  of  revocation,  1042. 
morterafire  not  a  revocation,  1048. 
revocation  by  codicil,  1050. 
revocation  by  marriage,  and  birth  of  issue, 
1045. 

as  to,  generally,  1045  1-16. 
revocation  by  subsequent  will,  1048. 

antecedent  not  revived  by,  1048, 1044  1-21. 
revocation  of  duplicate,  1048. 

WINB 
■ale  ef 

delivery  necessary  to  validity,  6271. 

recording,  2271. 

to  be  in  writing,  2271. 

WITNESS.     See  tit.  Wills. 
acknowledgment  of,  980. 
competency  of  to  wills.  1029  8-S. 
creditor  may  be  to  will,  1080. 
"depose,"  deflniton  of,  14. 

to  nuncupative  will.  988. 

to   prove   handwriting,   938. 
not  necessary  to  holographic  will,  106B. 
oath  to  in  taking  acknowledgment,  986» 
privileged,  testimony  of.  Is,  91. 
recorded  instrument,  may  be  proved  other- 
wise than  by  subscriblpg,  988. 
■ubscrlblng 

instrument  may  be  proved  otherwise  \han 
by,  988. 

manner  of  proving  Instrument  by,  987; 

to  be  known  to  officer  taking  proot 
988. 

to  prove  what,  988. 
subscription  of,  definition  of,  14. 
testify,    definition    of,    14. 
to   prove   execution   of   Instrument   must    Vt 
personally  known  to  officer,  939. 

notary   has   no  jurisdiction   to  admlniste* 
oath  to,  987  2. 

witness  must  prove  what,  986, 
to  will 

as  to,  1017,  1028. 

cannot  take  under  as  by  succession,  1081 

gift  to.  1080. 

who  is  a  devisee,  rights  of,  1081. 
veracity  of  as  affecting  probate,  1080  t. 

MTOOD 

right  to  take,  098. 

WOODS 

damages  for  firing,  2201* 

«WORDS» 

meaning  of  In  certain  remainders,  876. 

WORDS  AlfD  PHRASES 

"Abrams  Bros.,"  In  partnership  name,  1808  9. 

"accident."  within  meaning  of  policy  of  acci- 
dent insurance,  1942  5. 

"acknowledge,"  as  used  In  statute  of  suc- 
cession, 1121  2-18. 

"actual  cash  value,"  in  mortgage  exemption, 
987  27. 

"actual  improvement  for  mercantile  and 
other  purposes,"  conveyance  for  pur- 
poses of  is  condition  subsequent,  894  8. 
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WORDS  AND  PHRASES  (continued) 
"actual/*  meanlniT  of,  2276  40,  41. 
"advancement/'  covers  what,  1126  S  1127  nota. 
"aforesaid/*  as  used  in  will,  1075  7. 
affent,"  includes  what,  178S,  1787  86,  44. 
alonsr  the  easterly   line/'   in  description   in 

deed,  880  7-10. 
"all,"  in  a  contract  to  forward  freight,  188D 

48. 
"all  my  right,  title,"  etc..  In  quitclaim,  871 

93-95. 
"all  that  remains."  used  in  will,  construed, 

1078  3. 
"all  the  proceeds  of  lumber/*  1880  61. 
"all  the  rest  and  residue/'  1078  2. 
"all   those.'*   as   used   in   statute   of  descent, 

112S   8. 
"appurtenances/*   in  deed  include  what,  878 

12. 
"as  per  agrreement,*'  1780  8. 
'as  soon  as  practicable/'  in  contract,  1878  St. 
'assume"   or  "assumption/'   convey   different 
meanlniT   from    "denial"    or    "repudiate," 
IS  4. 
"balance   of   my   money/'   in   will   construed, 

1078  4. 
"bare   mining   right,"   working  mine   under, 

1870  7. 
"bargain,  sale  and  convey,"  effect  of  in  deed, 

867   2-22. 
"bequest/*  defined,  1000  8. 
"between/'  as  used  in  will,  indicates  what, 

1075. 
•T)lood  of  first  purchaser/'  as  to,  1126  4. 
"bona  fide   purchaser/'   as   used   In   code   re- 
specting mortgaged  property,  2050  11. 
"brothers  and  sisters."  as  used  in  statute  of 
succession,  1118  38. 
includes  half-blood,  18  5. 
includes  half-brothers,  eta,  when,  1125  8. 
"buyer,"   popular   sense   of   '•purchaser,"   850 

74. 
"charges  in  trust,"  administration  is,  1186  2. 
"child."  includes  what,  88  7. 
"children,"  as  used  in  statute  of  succession, 
1118  39.  1124  2,  4. 
In    will    includes   what.    1075    9,    1078    2-8, 
1080  8. 
"claim"  and  "demand,"  in  the  code  synony- 
mous. 1002  7. 
"collection/'  in  guaranty  of  note,  1063  1. 
"common  property/*  of  wife,  what  Is.  1120  62. 
"compensation."    for    taking    and    detaining 

personal  property,  2177  16. 
"compensation,"  in  accident  Insurance  policy, 

1387   5. 
"consideration,"  definition  of,  047  18. 
construction  of,  general  rule  for.  12  2,  8. 
to  statutes.  18  19-21. 
to  the  constitution,  18  14-18. 
to  what  rule  applies,  IS  12.  * 

to  wills.  18  22-25. 
"convey,"  meaning  of  In  deed,  868  28, 
"conveyance/'  definition  of.  047  29. 
includes  "mortgage,"  2040  8. 
meaning  of  In  deed,  868. 
as  used  in  code,  021  6.  027  note, 
what  Instrument  Is,  052  2. 
"corporation,"    as    used    In    statute    of   wills, 
1016  4-8. 
meaning  of,  203  8. 
'cousin,"  used  in  will,  1076  9,  1080  8. 


"create  debts,"  meaning  of,  642. 

"credible/*   is   equivalent   to    "competent"   In 
requirement  as  to  wills,  1028  1. 

''credible  witness,"  required  in  acknowledg- 
ment of  instrument,  081  6. 
synonymous     with     "competent     witness," 
1121  9. 

"debt,"  meaning  as  used  in  code,  2268  2. 

"debts,"  what  constitute,  1002  6,  1111  3. 

"delivery,"  in  respect  to  gift,  015  27. 

"demand"  and  "claim,"  In  the  code  synony- 
mous, 1002  7. 

"demise/*  as  used  in  lease,  001  9. 

"depositors.**  as  used  In  act  of  1862,  2121  4. 

"descendants,**  In  will.  1070. 
of  a  person,  who  are,  1188. 

"desire,"    used   in    will,    imports    what,    1075 
10.  11. 

"dissolved,"  meaning  when  used  In  relation 
to  marriage,  110  23. 

"dwelling-house"  defined,  058  16. 

"dying  without  issue/'  meaning  of.  876  4. 

"encumbrancers/'    includes    what,    002. 

"equal"  or  "as  equal  partners"  synonymous, 
IS  6. 

"etc.,"   in   contract,  when  meaningless,  1804 
2.  3. 

"except  as  in  this  title  provided/'  as  to,  865  9. 

"execute."   when   applied   to   written   instru- 
ment, 1388  6. 

"execution,"    as    applied   to    instrument.    In- 
cludes what,  857  34. 

"extended,"  as  used  in  reference  to  mortgage. 
2018  12.  18. 

"f.   o.   b.,"   requirements   of.   1408   81. 

"fair  compensation,"  in  provision  regarding 
conversion.  2106  14. 

"family,"   meaning  of  In  will.  1075   12,  1070. 

"for   value   received,"    in   negotiable   instru- 
ment. 2114  18. 

"for  whom  It  may  concern,**  in  policy  of  in- 
surance, 1800. 

"forced  sale."  as  to.  065  18. 

"forward."   meaning  of  in   contract   of  car- 
rier, 1721  16. 

"forwarders,"  meaning  of,  1702  7,  8. 

"fraud,"  as  used  in  insolvency  statute, 
2,   8268   8. 

"give,"  as  used  in  covenant  of  warranty, 
11. 

"good  consideration."  definition  of,  047  18,  21. 

"good  faith."  as  used  In  code  regarding  chat- 
tel mortgage,  2060  11. 
consists  of  honest  intention,  048  89. 

"goods,"    what    property    pass    by    In    will, 
1075  1. 

"errandchlldren,"  used  in  will.  1078  9,  1080  8. 

"grant."  as  to  effect  of  in  conveyance,  883  9 
880  5.  6. 
defined,  876  12. 

effect  of  on  implied  covenant,  864  81. 
in  action  for  public  land  grant,  864  80. 
Ineffectual  to  convey  estate,  when,  80S  IS. 
meaning   of   as   used    in   deeds.   854   31,   32. 
860  41.  870  59-65.  872  9,  876  2. 

"grant,    bargain,    sale,    remise,    convey,  and 
quitclaim,"  In  deed.  002  IS. 

"grant  of  estate  In  real  property,"  mortgage 
Is  not,  062  3. 

"grant  or  conveyance,"  mortgage  Is  not,  2016 

30. 
"gross  carelessness,"  Imports  what,  2188  57. 
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WORDS  AND  PHRASES  (continued) 

*'ffutter-ways"   not  ''macadam,"  when,  IS  7. 
"he/'  use  of  in  personal  contract,  effect  o<; 

1206  61. 
"heir,"  meaning  of,  1117  10,  1118  28. 
"heirs,"  in  will,  107»,  1080  9,  10. 
meaning  of  in  certan   remainders,  876  1^ 

878  8. 
meaning  of  when  unexplained,  lllS  S. 
"heirs  and  assigns,"  carries  fee,  1080  1. 
"herein,"  as  used  in  will,  1076  18. 
"heretofore  conveyed,"   meaning,  1888  7.' 
"highway,"  in  description  in  deed,  900  18-16. 
"hold,"  mortgagee  corporation  does  not,  861 

12. 
"holder,"  who  is,  8188  7. 
how  construed,  13. 

'hypothecate,"  signification  of,  9016  82. 
'if  it  shall  so  happen,"  used  in  grant,  1178  €1. 
"impending  peril,"  in  gift  in  view  of  death* 

618  18. 
"In  good  faith  and  for  value,"  purchaser  la, 

when,  868  10. 
"In  good  order,"  in  warranty,  1878  89. 
"In  trust  nevertheless,"  not  a  condition  pro- 

cedent,  1178  48. 
"increase,"   in  chattel  mortgage,  1046  56-69, 

62,   68. 
"insolvency,"  as  used  In  relation  to  special 

partnership,  1871  4. 
"instrument,"  as  used  in  recording  act,  861  6. 
definition  of,  864  28,  881  7.  847  29. 
meaning  of  as  used  In  code,  lU  6-8. 
plat   of  subdivided   tract  of  land  not  an« 

904  8. 
as  used  in  codes,  indicates  what,  808  16. 
meaning  of,  881  7. 
"is  presumed  to  be."  in  provision  regarding 

conversion,  2107  20. 
"issue."  In  will.  1079^  1060  11. 

meaning  of  as  used  In  code,  1117  4,  1118  86, 
meaning  of  in  certain  remainders,  876. 
"kindred,"   as   used   in   code.   Includes   what, 

1117  17. 
as  used  in  statute  of  succession,  llll  10, 11. 
"lease,"  imports  a  covenant,  901  13. 
"legacy,"  defined,  1090  8. 
"legal  representatives."  In  will,  1079. 
"letters  patent,"  within  provision  of  section 

respecting  recordation  928  2. 
"limited  period,"  construed,  188  79. 
"macadamizing,"  does  not  include  "curbing,** 

when,  IS  8,  9. 
"map,"  not  an  instrument  affecting  title,  961 

10. 
"members"  and  "stockholders,"  synonymous, 

809   16. 
"merchantable,"  may  be  used  to  denote  what. 

1808  16. 
"mill  with  land  pertaining  thereto,"  carries 

what  In  will,  1066  73-76. 
"money,"  in  making  devise  in  will.  1076  14, 

used  in  will,  may  Include  what,  1078  6. 
"moral   obligation"  as  to.  and  sufficiency  as 

consideration.  1340  2-88. 
"mortgage,"  does  not  Include  pledge,  1016  87. 
"my    husband,    Thomas    Stratton,"    effect    of 

writing  on  will.  1027  37. 
"navigable  streams,"  definition  of,  1806  18. 
"near  approach,"  in  gift  In  view  of  death,  818 

12. 
"near  relations,"   In  will,  1079. 
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nearest  of  kin,"  in  will,  1079. 

"negotiable,"  as  to  meaning  of,  1121  2. 

"nephews,"  used  in  will,  1076  9,  1080  8. 

"next  of  kin,"  in  will,  1079. 

"niece,"  in  will,  1076  9,  1080  8. 

"non-assessable,"  meaning  of,  861  80,  81. 

"non    compos    mentis,"    includes    what, 
18,  14. 

'^orth,"  as  used  in  deed,  870  74,  878  14. 

"obviously    and    permanently    used,"    as    to 
easement,  888  10-16. 

"of  all  my  property  of  which  I  may  die  pos- 
sessed," meaning  of  In  will,  1188  66. 

"on  condition,"  In  deed,  1179  62. 

"on  demand,"  effect  of  in  negotiable  Instru- 
ment, 1188  6. 

"on    or    before,"    In    negotiable    Instrument, 
1116  8. 

"ornaments,"  bequest  of  In  will,  1076  16. 

"orphan    asylum,"    construction    of    in    will, 
1066  79-82. 

"own,"  mortgage*  corporation  does  not,  861 
12. 

"parallel  lines,"  used  In  deed,  871  76. 

"payment  of  money,"  stipulation  for  In  con- 
tract, 1106  69,  60. 

"person,"  a  corporation  Is,  294  21.  22. 
as  used  in  statuto  of  wills.  1016  8. 
unborn  child  Is,  when,  88  12. 

**personal,"  need  not  be  inserted  In  certificate 
of  acknowledgment,  when,  986  12. 

"personal  representatives,"  in  will,  1078. 

"please,"  in  order,  effect  of,  2114  13, 1168  9. 

"pledgee,"  In  connection  with  gift  in  view  of 
death,  818  11. 

"practicable,"  In  eontract,  1888  10. 

"pregnant"  and  "quick  with  child,"  distinc- 
tion, 88  13. 

"present  disease,"  in  gift  in  view  of  death, 
018  18. 

"president,"  effect  of  signing  as,  1817  IS. 

"prevailing  market  rates,"  1380  46. 

"prevention,"  Implies  what.  1253  19,  20. 

"price,"  definition  of,  1469  60. 

"principal  obligation."  includes  what,  2011  4. 

"property,"  defined.  068  16. 
meaning  of,  18  17. 
meaning  of  In  will,  1076  16. 

•^ro  rato,"  held  to  mean  "pro  rata,"  IS  22. 
used  in  will,  means  "pro  rata,"  1076  17. 

"protest."  meaning  of,  2161  6.  7.  2163  1. 

"provided,"  as  used  in  deed,  871  78,  1178  68. 

"proximate   cause."  2184  16-20. 

"purchase,"  as  used  in  deed  includes  what, 
871  71. 

"purchaser,"  defined,  980  74. 

"purposes  of  administration,"  meaning  of  as 
used  in  code.  1114  7,  9. 

"quitclaim,"    effect   of   written   In   after   the 
word  "grant,"  890  14,  16. 
used  in  deed,  869  41. 

"railroad  purposes  only,"  as  used  In  grant, 
896  32. 

"reasonable  time,"  how  determined,  1140  20. 

"recorded,"  definition  of,  936  8. 

"relations,"  in  will,  1079. 

"relatives."  in  will.  1079. 

"renounce."  In  deed  not  word  of  conveyance, 
871  97. 

"rent,"  defined,  159S  87. 

"representatives,"  In  will,  1079. 

"residue,"  used  In  will,  1078  18. 
includes  homestead,  when,  1078  6, 


WORDS  AND  PHRA8B8  (continued) 

"residue/'  used  In  will  construed,  1#7»  9-11. 

"revert,"  used  in  will,  1078  19. 

"rlffht    to    irraze"    certain    cattle,    includes 

what,  lOM  85. 
"shall  be  entered  In  their  journal,"  meaning 

of,  IS  16. 
"shall  so"  as  used  in  statute,  1197  4. 
"sheep  and  increase  thereof,"  1MB  64,  66. 
"ship    and    its    connections,"     meaning    of; 

1080  2. 
"signed  and  subscribed,"  as  to,  1888  11. 
"siffned,  sealed,  and  dellyered,"  in  acknowl- 
edgment  equlTalent   to    "executed,"    885 

16. 
*%o   that   rrantee   pajt   etc.,"   used   In   deed, 

1170  64. 
'^old/'  as  used  in  oontract  of  sale  of  futuro 

crops,  000  14. 
In  contract,  1888  19,  1400  48. 
"specific  property,"  as  used  in  code  provision 

as  to  mortffaffes,  9010. 
"statute,"  a  charter  is,  1355  2. 
"stubble,"  in  farm  lease,  1868  18. 
"subscribed,"  1888  11. 
"succeed,"  as  used  in  code,  1118  7. 
"succession,"   as  used   In  code,   meaning  of, 

1118  2,  1118  11,  12. 
"^uch  as  usually  kept  in  country  stores,"  in 

policy  of  insurance,  includes  what,  1080 

20. 
"suffered,"    implies    responsible   control,   009 

19. 
"support  and  education,"  includes  what,  1000 

91. 
"surety."  who  Is,  8180  82. 

written  opposite  name  of  ono  of  makers, 
effect  of,  1075  14. 
technical  as   woll  as  popular  meanlnc   how 

construed,  18  26. 
technical  words  used  In  technical  sense,  how 

construed,  18  22,  23. 
"^erm,"  of  lease,  defined,  1500  61,  62. 
"their  heirs,"  in  will  construed,  1060  12,  18. 
"thereupon,"  meaning  of  in  statute,  807  4. 
"thirty   days   after   demand,"    in   ncirotiablo 

instrument,  9140  11. 
"those  of,"  in  will  construed.  1081  2. 
"to  bearer,"  In  bill  or  promissory  note,  9118, 

9199  4. 
"to  have  and  to  hold  in  trust  durinir  their 

lives,"  in  will  construed,  1081  10. 
"to  order,"  in  bill  or  note,  9118  1,  9199  8,  4. 
"unless,"  means  same  ds  "except,"  IS  10,  11. 
"unless  necessary."  In  will  confers  authority, 

1070  6. 
"upon  condition  always,"  does  not  raise  con- 
dition precedent,  1178  49. 
"upon  express  condition,"  in  contract,  effect 

of,  1170  17. 
"utter  loss,"  in  bottomry,  9068  8. 
••vacancy,"  in  ofllce  of  governor,  what  Is,  18 

IS. 
"vacant  and  unoccupied,"  In  insurance  polloy, 

1080  21. 

*Value,"  as  used  in  connection  with  homo- 
steads.  088  12. 
•Voluntary,"  deed  is,  when,  047  18. 
"voluntary  transfer."  as  to,  Oil  9. 
'waive."   in    deed,  not   word   of   conveyanoOk 

871  97. 
•want  of  ordinary  care,"  1700  47, 
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"who  have  attained,"  in  will  construod,  1081 
2. 

"wilful,"  provision  reeardlnir  Injuries,  9179 
2. 

••with  interest,  walvinc  ri^ht  of  appeal,  ap- 
praisement," eta,  effect  on  negotiability. 
9190  6. 

"writingr,"  When  used  with  reference  to  hole- 
^aphic  will,  1097  86. 

"A  Co.."  in  partnership  name,  1804  18. 

WORDS   OF  DTHERITAlfCB 

unnecessary  to  transfer  fee,  878. 

WORKMAN 

lien  on  threshinc  machine,  etc.,  9l00u 

WORKMANSHIP 

combined  with  property  of  another,  ewnor- 
Bhip  of  article  produced.  045. 

WRBCKS  AND  WRECKBD  PROPBRTT 

deposit  in  case  of  shipwreck,  isai. 

duty  of  depositary,  1599. 

waeres  of  seamen  not  lost  by.  1048. 

WRIT    DBS   VBNTRB   INSPICIBNDO 

lay  when  at  ancient  law,  88  16. 

WRIT    OF   ASSISTANCD 
nature  of.  9906  4-9. 
prerequisites  to  obtain,  9900  10,  11. 
second  writ  may  issue,  when,  9900  84. 
sheriff's  duty  under,  9900  25-27. 
should  not  issue,  when,  9900  22,  28. 
who  entitled  to,  9900  12,  18. 

WRIT    OF    POSSESSION 

duty  of  sheriff  under,  9911  46,  40. 

WRIT    OF    RRSTITUTION 

description  of  premises,  sufliciency  of,  9910 

29. 
power  of  courts  under,  9910  48,  44. 
when  may  issue,  9910  28. 
who  may  be  dispossessed  by,  9910  80-84. 
who  may  be  restored  to  possession  by,  9910 

40-42. 
who  may  not  be  dispossessed  by,  9910  86-89. 

WRITING.    See  tit.  Statote  of  Fmvda. 
eoBtraet  la 

how  altered,  1448. 

prevented  by  fraud  from  being  In,  speoille 

enforcement,  1855. 
printed  part  controlled  by,  1808. 
erroneous  dlsregrarded,  how  far.  1889. 
fraud,  prevent  putting  contract  In,  enforce- 
ment, 1850. 
inetrament  tn 
consideration  presumed, 
negotiable,  transferable. 
Intention  of  parties,  how  ascertained.  1S81. 
-    private,  property  in,  803. 

productions  of  the  mind  In,  property  of, 

80S. 
supersedes  prior  oral  negotiations,  ISTSy  187<^ 
transfer  must  be  in,  when.  008. 

WRITTBN   INSTRUMRNT 

oonslderation  clause  in  deed,  1851  27-88. 

in  mortgage,  1889  84,  86. 
oonslderation  necessary  for,  1851  12. 

presumed,  1850»  1851  18-26. 
eonstruction  of,  1851  2-11. 
•vidence  and  burden  of  proof,  as  to.  1888  SO* 

70. 
Instrument  under  seal.  1851  18-17. 
pleadings  and  averments  on,  1869  49-67. 
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WRITTEN  INSTRUMENT   (continued) 
recital    of    consideration,    contradiction    of. 
1381   86-41. 

want  of  consideration  for,  ISBl  42-48. 

WRITTEN  RECEIPT.     See  Ut  Receipt. 

debtor  has  a  riirht  to  require,  1MB. 

WRONG 

consent  to.  no  wronc  sufferedt  9818. 

Innatlcs  liable  for.  60. 

minors  liable  for,  88. 

•wa,  advantage  eaanot  b«  tak«i  of.  8818. 


parties  equally  in  the,  courts  will  8rant 

relief.  2814. 
remedy  for  every,  2614. 

WRONGFUL    OCCUPANCY 

damagres  for,  8184. 

WRONGFUL    POSSES SlOy 

sale  of  property  by  one  in,  810  14. 

WRONGFUL  SALE 

by  pledcree.  810  16. 
WRONGFULLY    CAUSING    DEATH 
oxemplary  damaces  for,  8188  68-fiL 
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